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American Probate 
American Probate New Series 
American Practice 
American Reports 
American Railroad & Corporation 
American Railway Reports 
American State Reports 
American Street Railway Decisions 
Anderson (Eng.) 
Andrews (Eng.) . 
American & English Annotated Cases 
Anstruther (Eng.) 
Anthon’s Nisi Prius (N. Y.) 
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188-64 122 
189-65 122 
189-66 122 
189-68 122 
189-69 122 
189-70 122 
190-71 122 
190-72 122 
190-73 122 
190-74 122 
190-75 122 
190-76 122 
190-77 122 
191-79 123 
191-80 123 
191-81 123 
191-82 125 
192-83 125 
192-85 125 
193-86 125 
198-88 126 
194-89 126 
194-91 126 
194-92 127 
195-93 127 
195-94 127 
196-95 127 
196-96 127 
197-97 127 
197-98 127 
197-99 127 
198- 2 127 
198- 3 127 
198- 4 127 
198- 5 127 
198- 6 127 
198- 7 127 


(ee 
34 Cyc 53 C.J. 
Page Note Sec. 
198- 8 127 
199- 9 152 
195-10 152 
199-12 152 
199-13 128 
200-14 128 
200-15 128 
200-16 128 
200-17 128 
200-18 128 
201-19 128 
201-20 128 
202-21 129 
202-22 129 
203-23 126 
204-25 131 
204-26 131 
204-28 131 
204-29 131 
205-31 131 
205-32 132 
206-34 134 
206-35 134 
206-36 134 
206-37 134 
206-38 134 
206-39 134 
206-40 134 
206-41 134 
20642 137 
207-43 1387 
207-44 137 
207-45 138 
208-46 138 
210-47 138 
210-48 138 
210-49 138 
210-50 138 
210-51 135. 
210-52 135 
210-53 135 
210-54 136 
210-55 136 
211-56 136 
211-57 136. 
211-58 136 
211-59 136 
211-60 136 
211-61 136 
212-63 141 
212-64 141 
212-66 141 
212-68 141 
212-69 141 
213-70 141 
213-71 142 
213-72 142 
213-73 142 
214-74 142 
214-75 637 et seq. 
214-76 148 
214-77 143 
214-78 148 
214-79 143 
215-80 144 
215-81 145 
215-82 145 
216-83 145 
216-84 145 
216-86 Corp. § 3216 
et seq. 
216-88 146 
216-89 146 
216-90 146 
216-91 146 
216-92 146 
217-93 146 
217-94 146 
217-95 146 
217-96 146 
217-97 147 
218-98 147 
219-99 ‘147 
219- 1 149 
219- 2 149° 
220- 3 151 
220- 4 151 
220- 5 151 
220- 6 151 
221- 7 151 
221- 9 151 
221-10 151 
221-11 151 
222-12 Corp. §§ 3226- 
322) 
222-13 es “ 
222-14 se “s 


—— 

34 Cye 53 C.J. 
Page Note Sec. 

223-15 Corp. §§ Hops 
223-16 fe § 3209 
Dae tf “e “e 
223-18 <9 he 
223-19 «s ne 
224-20 ee £% 
224-21 se os 
224-22 “ se 
223-23 se sS 
224-2. 153 
225-26 153 
225-27 155 
225-28 155 
226-29 155 
226-30. 156 
226-33 156 
226-34 156 
226-35 156 
227-36 156 
227-37 157 
298-40 53 
22: 
228-41 158 
228-42 re 
229-43 15 
229-44 159 
230-45 159 
230-46 159 
230-47 159.— 
230-48 159 
231-50 160 
232-51 160 
232-52 160 
233-53 160 
233-55 160 
233-56 160 
233-57 160 
233-58 160 
233-59 160 
233-60 160 
234-61 161 
234-62 161 
234-63 161 
234-64 161 
234-65 161 
234-66 161 
235-67 162 
235-68 162 
236-69 162 
236-71 163 
236-72 163 
238-73 163 
238-74 163 
239-75 164 
239-76 164 
239-77 164 
239-79 164 
239-80 Corp. § 958 

et seq. 
240-81 se <t 
240-82 és ES 
240-83 oe “e 
240-84 ae se 
240-85 164 
240-86 164 
240-87 166 
241-88 165 
241-89 165 
241-90 165 
242-92 174 
242-93 174 
242-94 174 
242-95 174 
243-96 174 
243-97 174 
243-98 174 
243-99 174 
243- 1 174 
243- 2 174 
243- 3 174 
244- 7 174 
244- & 174 
244- 9 174 
245-11 179 
245-12 179 
245-13 179 
245-14 179 
245-15 179 
245-16 173 
246-17 187 
246-18 187 
246-19 187 
246-20 187 
246-21 Ghee 
246-22 187 
246-23 111 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


C= Sa 

Bicye ‘Bees s4¢ye ‘S800 
Page Note Sec. |Page Note Sec. 
246-24 180 | 268-34 193 
246-25 180 | 268-35 193 
246-26 180 | 269-36 193 
246-27 163 | 269-37 193 
247-28 168 | 269-38 193 
247-29 168 | 269-39 193 
247-30 168 | 269-40 193 
248-31 168 | 270-42 193 
248-32 168 | 270-43 193 
248-35 169 | 271-44 193 
248-36 174 | 271-45 193 
248-37 170 | 272-46 194 
2A9-38 170 | 272-47 194 
249-39 170 | 272-48 194 
249-40 170 | 272-49 194 
249-41 170 | 273-50 194 
249-42 171 | 273-51 610 
249-43 171 | 273-52 610 
250-44 171 | 273-53 610 
250-46 172 | 273-54 610 
250-47 172 | 273-55 610 
250-48 172 | 273-56 610 
250-49 173 | 274-57 610 
250-50 173 | 274-58 194 
250-51 173 | 274-59 610 
250-52 173 | 274-60 610 
252-53 182 274-61 610 
252-54 182 | 274-62 197 
252-55 182 | 275-63 197 
252-56 182 2715-64 197 
252-58 181 | 275-65 197 
253-59 181 | 276-66 199 
253-60 181 | 276-67 197-199 
253-61 182 | 276-68 197-199 
253-62 209 | 276-69 197-199 
253-63 209 | 276-70 197-199 
254-64 210 | 276-71 197-199 
254-65 210 | 276-72 199 
254-66 210 | 277-73 199 
254-67 210 | 277-74 198 
255-69 211 | 278-75 197-199 
255-70 211 278-76 205 
255-71 211 | 278-77 205 
255-72 211 | 279-78 207 
255-73 Corp. § 3232 | 279-79 207 
et seq. | 279-80 205 

256-75 188 | 279-81 205 
256-76 188 279-82 205 
256-17 188 | 279-83 206 
\ 256-80 183 | 279-84 206 
256-81 183 | 279-85 200 
256-82 183 279-86 200 
256-83 183 | 280-87 201 
257-84 183 | 280-88 201 
ar i 280-89 201 
257-87 184 ee pe 
280-92 202 

257-88 185 | 99-93 202 
257-89 185 | 30094 202 
257-90 186 ; 
258-91 ite Ile ae 
258-92 186 | 280-96 202 
258-93 186 | 281-97 203 
258-84 186 | 281-99 203 
258-95 186 | 281-1 208 
258-96 190 | 281-2 203 
258-97 190 | 281-4 203 
259-99 190 982- 5 204 
259-1 190 | 282-6 204 
26 2 1 | 282- 7 204 
260- 3 190 | 282-8 204 
261- 5 190 | 283-9 204 
261- 6 190 | 283-10 204 
261- 8 191 | 283-11 204 
261- 9 191 | 283-12 212 
261-10 191 | 284-13 212 
262-11 191 | 284-14 212 
262-13 192 | 284-15 212 
262-14 192 | 285-17 212 
263-15 192 | 286-18 212 
263-16 192 | 286-19 213 
263-17 192 | 286-21 213 
265-18 190 | 286-22 213 
266-19 190 | 287-23 214 
266-20 190 | 287-24 214 
267-22 Corp. § 3232 287-25 215 
et seq.| 287-26 214 

267-23 ¢ ee 287-27 215 
Ooi-74 as <o e 288-28 215 
267-25 os 288-30 216 
268-26 <¢ os 288-31 216 
268-07 © “8 288-32 216 
ORS=08 ama fe ‘i 288-33 Corp. § 3232 
268-29 Partn. § 388 et seq. 
et seq. | 288-34 216, 217 

268-31 193 | 289-35 217 
268-33 193 | 289-36 217 
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as 
34 Cye 53 C.J. 
Page Note Sec. 
289-87 Corp. § 3232 
et seq. 
290-88 220 
290-39 220 
290-41 220 
290-42 220 
291-43 221 
291-44 221 
291-45 221 
292-46 221 
292-47 221 
292-48 221 
292-49 221 
293-50 221 
293-51 223 
293-52 223 
293-53 223 
293-55 223 
293-56 223 
294-57 225 
294-58 225 
294-59 225 
294-60 225 
295-61 225 
296-62 226 
296-63 226 
296-64 226 
296-65 226 
296-66 227 
296-67 227 
296-68 228 
297-69 228 
297--70 228 
297-71 230 
297-72 230 
297-73 259 
298-74 262 
298-75 262 
298-76 262 
298-77 262 
299-78 262, 266 
299-79 266 
299-80 263 
300-81 262 
300-82 262 
301-83 232 
301-84 232 
301-85 233 
301-86 233 
301-87 233 
302-88 233 
302-89 233 
302-90 241 
302-91 246 
303-92 246 
303-93 246 
308-94 247 
303-95 247 
3038-96 247 
303-97 247 
303-98 245 
303-99 245 
304- 1 241, 258 
304- 2 241, 258 
304- 3 241 
304- 4 241 
304-5 242 
305- 6 242 
305- 7 242 
305- 8 307-310 
305- 9 307-310 
305-10 307-310 
305-11 307-310 
306-12 307-310 
306-14 293 
807-15 293 
3807-16 293 
307-17 293 
307-18 293 
307-19 271 
307-20 300 
807-21 301 
808-22 301 
308-23 301 
308-24 301 
808-25 303 
805-26 303 
809-27 301 et seq. 
309-29, 313 
309--30 313 
309-31 318 
310-33 815 
310-34 316 
310-35 316 
310-36 316 
310-37 316 
310-38 316 


34 Cye 
Page Note 


310-39 
310-40 
311-41 
311-42 
311-43 
312-44 
312-45 
312-46 
312-47 
312-48 
31249 
312-50 
312-51 
312-52 
313-53 
313-55 
313-56 
313-57 
313-58 
313-59 
313-60 
313-61 
314-62 
314-63 
314-64 
314-65 
314-66 
314-67 
314-69 
314-70 
314-71 
314-72 
315-74 
315-75 
315-17 
315-78 
315-79 
315-80 
315-81 
316-82 
316-83 
316-84 
316-85 
316-86 
316-87 
316-88 
316-89 
316-90 
316-91 
317-92 
317-93 
317-94 
317-95 
317-96 
317-97 
317-98 
217-99 
318-1 
318- 2 
318- 3 
318- 4 
318- 5 
318- 6 
318- 7 
318- 8 
318- 9 
318-10 
318-11 
319-12 
319-13 
319-14 
319-15 
319-16 
319-17 
320-18 
320-19 
320-20 
320-21 
320-23 
320-24 
320-25 
320-26 
321-27 
321-28 
321-29 
321-30 
321-31 
322-32 
322-33 
822-34 
322-35 
322-36 
322-37 
322-38 
322-39 
822-40 
322-41 


(CaS 
53 C.J. 


Sec. 
317 
317 
320 
320 
320 
321 
321 


34 Cye 53 C.J. 
Page Note Sec. 
323-42 346 
323-43 346 
323-44 346 
323-45 346 
323-46 346 
323-47 346 
323-48 346 
324-49 346 
324-50 346 
324-51 346 
324-52 347 
324-53 347 
324-55 347 
324-56 347 
325-57 347 
325-58 347 
325-59 347 
325-60 347 
* 325-61 348 
325-62 352 
326-63 352 
326-64 352 
326-65 353 
326-66 344 
326-67 344 
326-68 344 
326-69 344 
326-70 344 
326-71 344 
326-72 344 
327-74 356 
327-15 356 
327-76 357 
327-77 357 
327-78 357 
327-79 357 
327-80 357 
328-81 359 
328-82 359 
328-83 359 
328-84 359 
328-85 359 
329-86 359 
329-87 359 
329-88 358 
329-89 358 
829-90 364 
329-91 364 
329-92 364 
330-93 364 
330-95 366 
330-96 366 
330-97 367 
380-98 367 
330-99 367 
331- 1 380 
331- 2 380 
331- 3 380 
331-4 380 
331- 5 380 
331- 6 380 
331- 7 380 
331- 8 380 
332- 9 368 
332-10 368 
332-11 368 
332-12 368 
333-13 368 
333-14 368 
333-15 368 
333-16 368 
333-17 Jud. Sales 
§§ 103-105 
333-18 382 
334-19 374 
334-20 374 
384-21 376 
334-22 376 
334-23 S15) 
335-24 378 
835-25 376 
335-26 376 
835-27 372 
336-28 Jud. Sales 
§ 126 
336-29 373 
336-30 384 
336-31 384 
336-32 384 
337-33 384 
337-34 384 
337-35 384 
888-36 384 
838-37 Corp. § 3158 
et seq. 
338-38 A 
338-39 ae « 


XX111 
(BaS 
34 Cye 53 C.J. 
Page Note Sec. 
338-41 385 
* 338-42 385 
338-43 Corp. § 3158 
et seq. 
339-44 es 
339-45, 385 
339-46 Corp. § 3158 
et seq. 
340-47 385 
340-48 Corp. § 3158 
et seq. 
340-49 386 
341-50 386 
341-52 388 
341-53 388 
341-54 3838 
341-55 388 
341-56 392 
342-57 392 
342-58 392 
342-59 392 
342-60 394 
342-61 394 
342-62 394 | 
342-63 394 
343-64 394 
3438-66 405 
3438-67 395 
343-68 395 
343-69 395 
343-70 395 
343-71 395 
343-73 399 
344-74 399 
344-75 399 
344-76 399 
344-77 399 
344-78 399 
344-79 399 
344-80 400 
344-81 400 
344-82 400 
344-83 k 400 
844-84 400 
344-85 402 
344-86 402 
344-87 402 
845-88 402 
345-89 396 
345-90 396 
345-91 127 
345-92 127 
345-93 127 
345-94 127 
345-95 403 
345-96 403 
345-97 404 
345-98 404 
345-99 404 
346— 2 406 
346- 3 406 
346- 4 406 
346- 5 406 
346- 6 406 
346- 7 406 
346-— 9 407 
346-10 407 
347-11 407 
347-12 407 
847-13 407 
847-14 407 
347-15 407 
348-16 407 
348-17 407 
348-19 434 
348-20 434 
848-21 414 
348-22 414 
348-23 414 
348-25 416 
349-26 416 
349-27 416 
349-29 420 
349-30 420 
349-31 420 
849-32 420 
349-33 416 
350-34 416 
350-35 421 
350-36 421 
350-37 421 
350-38 421 
350-39 421 
350-40 427 
351-41 427 
351-42 427 
351-43 427 


eee 


XXIV CYO-CORPUS JURIS PARALLEL REFERENCE TABLE 
RECEIVERS— Continued 
S Yat 53 0.3.|° 346 53 O.3 
34 Cye 53 O.3.|_ 34 Cye 53 C.3.|_ 34 Cye 53 C.J.| 34 Cye 53 C.3.|_ 34 Cye OS. . oye, ie O.5. 
Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. Page Note . re ote ee 
351-44 427 | 366-47 503 | 383-50 534 | 408-57 543 | 426-80 560 | 441-92 578 
351-45 433 | 367-48 503 | 383-51 534 | 408-58 643 | 427-81 560 441-93 a8 
351-46 433 | 367-49 503 | 383-52 534 | 409-59 543 | 427-82 660 | 441-94 B78 
352-48 435 | 367-50 503 | 384-53 534 | 409-60 543 | 427-83 560 a 
352-49 435 | 367-51 503 | 384-54 535 | 409-61 543 | 427-84 560 | 441-96 580 
352-51 191 |, 367-52 497 | 384-55 535 | 409-62 543 | 427-85 560 || 441-97 680 
Se ee at eee ee ee es ee 
436 | 368-54 497 | 384-57 35 : 2 3 
sep bd 436 | 368-55 497 | 384-58 635 | 410-65 543 | 428-88 562 | 441-4 580 
352-55 436 | 368-56 497 | 385-59 535 | 410-66 543 | 428-89 562 | 442-3 82 
352-56 436 | 368-57 497 | 386-60 535 | 410-67 543 | 428-91 562 | 442-4 58 
352-57 436 | 368-58 497 | 386-61 535 | 410-69 Corp. § 3250 | 428-92 562 | 442- 6 582 
353-58 436 | 369-59 497 | 386-62 535 |. 410-70“ 428-93 562 | 442-7 582 
353-59 429 | 369-60 507 | 386-63 cig Ps Ls» 429-94. 562 | 442-8 58 
353-60 429 | 369-61 507 | 386-64 535 | 411-73 543 | 429-95 562 | 443-9 582 
ee lee | 6S Ue ee Ol eee 
353-62 429 | 370-63 507 | 386-66 3 x e 
353-63 429 | 370-64 508, 509 | 387-67 Costs § 464 | 411-78 545 | 420-99 562 | 443-13 584 
354-64 429 | 370-65 508 | 387-68 536 411-79 ap 429-1 562 43-14 bs4 
354-65 430 | 37 509 | 387-69 536 a - - 
354-66 437 | 370-67 509 | 387-71 536 | 413-81 545 | 430-3 562 | 443-16 585 
354-67 438 | 370-68 509 | 387-72 536 | 413-82 546. | 430-5 563 | 443-17 585 
354-68 438 | 370-69 508, 509 | 387-73 536 | 413-83 646 430- 8 563 | 443 48 B85 
54-69 439 | 371-70 508 | 388-74 537 - : 
3-70 440 | 371-71 508 | 389-75 537 413-85 546 430-9 664 ries 585 
440 | 371-72 511 | 389-76 537 = : 
pats 444 | 371-73 511 | 389-77 537 | 414-87 546 | 431-11 565 | 444-22 585 
355-13 444 | 371-74 511 | 390-78 537 | 414-89 546 | 431-12 565 | 444-23 585 
355-74 447 | 371-75 511 | 390-79 537 | 414-90 546 | 431-13 565 | 444-24 Trial 
355-75 447 | 371-76 511 | 390-80 537 | 414-92 546 | 431-14 565 | 444-25 586 
355-76 449 | 371-77 511 | 391-81 537 | 414-93 546 | 431-15 565 | 444-26 586 
356-77 Corp. § 3283 | 372-78 B11 | 391-82 537 | 414-94 546 | 431-16 563 | 445-27 586 
356-78 449 | 372-79 B11 | 391-83 Corp. § 3249 | 414-95 a6 431-17 865 | 445-28 686 
356-79 449 | 372-80 Bll | 391-84 “ « a = 
a -8F ee 546 | 431-19 565 | 445-31 587 
358-81 449 | 312.82 Big | oeokee sto te) | Cate 88 Pag | 431-20 bes | 445-82 © «BRT 
357-82 449 | 372-83 513 | 391-87 5388 | 415-99 546 | 432-21 » 565 445-33 587 
357-83 450 | 372-84 513 | 391-89 538 | 416-1 ae fos re pee oo 
357-84 450 | 372-85 513 | 393-90 538 | 416-2 5 2 - 
358-85 450 | 372-86 513 | 393-91 538 | 416-3 54g | 432-24 565 | 445-37 588 
se 87 so | 312-88 Bis | 393-93 bo eee B48 | 133 38 zer | 446039 288 
soe 88 rege 515 | 394-94 ole e Pte | 433-29 567 | 446-41 542 
358-89 450 | 373-90 515 | 394-95 539 | 418-7 549 | 433-30 567 | 446-42 589 
359-90 450 | 373-91 515 | 394-96 539 | 418-8 549 | 433-31 567 | 446-43 589 
5 — 
359-91 450 | 373-92 515 | 395-97 539 | 418-9 557 | 433-33 567 | 446-44 589 
359-94 466 | 373-93 515 | 395-99 Corp. $3236 | 418-40 B47 | 434-34 567 | 446-45 539 
359-95 466 | 373-94 515 et seq. | 418-13 B47 | 434-35 568 | 447-46 590 
359-96 466 | 373-95 515 | 395-1 Corp. §3236 | 418-14 B47 434-36 68 “Tat 590 
360.98 re Lor bod os a. saageatg aa. Bees | asd on - B68} 447-49 590 
popes 66 |: . 419-16 | 552 z Pi ee 
360-99 466 | 374-98 FN || AT ay TX o17 Peg | 434-39 :* 568 | 447-50 590 
360-1 466 | 374-99 OU S06= Gee e ComeS rater Rep | 435-41 _ BTL | 447-51 590: 
360- 2 466 | 374-1 B25 || vs0e=6e 9 4 eens 449219 Be | 435-42 571 | 447-53 591 
36 5 ie | sd poe | 397-8 Sen 553 | 435-45 Br1 | 448-56 591 

a s ¢ ‘ 9- 
se eel est | eee ae ae 
Ae5 2 420-- 

2. 7 E ron ease 436-52 573 | 448-60 592 
aes se | Mes Pet gorda. ag apy | aaeeat 553 | 436-53 573 | 448-61 592° 
361-10 468 | 375-10 gh ae SY a a irs Bes | 436-54 573 | 449-62 592 
361-11 477 | 375-11 p27 | 309-15 tt ao ias pes | 436-55 573 | 449-64 692 
361-12 471 | 375-12 527 | 399-16 436-56 573 
361-13 471 | 375-13 por | 399-17 aes Eo 436-57 573 450-66 592° 
ee re | oes bor | goog 0s we | 421-88 B54 | {31-59 - Bi | 450-69 503 

. 3616 ie 376-19 5o7 | 400-20 “« « ee La 437-60 573 450-70 593 
S Ce ec. rn 438-6 573 z 93 
36218 NE eae ae 400-22 | 422-86 p54 | 438-62 573 | 450-72 593 
Dn 0 es ee Boa | todas > EET Best tees Bra | 460-74 293 
362-20 482, 483 377-2 526 ee * 420-43 Be | tegeces Sale ieee 
360.02 43 | 1808 bog | 40-27 ee B56 | 438-66 B74 | 450-76 593° 
f — “ “ 423— 438-67 574 a 
ay nel eee ed reat em eae ET 556 | 438-68 Bv4 | 451-79 595 
363-25 480, 483 | 37828 b30 | 402-30 | 428-48 557 | 438-69 B14 | art 80 595. 
363-26 480, 483 | 379-29 Ba! | ORB. Os da ae ey rl ae wae oe | 481-81 595 
363-28 47 | a/.3t a1 | 402-34 540 | 423-01 B67 | 438-72 "815 | 459-93 ay 
363-29 486 | 379-32 531 | 403-35 540 | 428-52 567 | 439-73 576 | 459-36 
3 : 594 
363-30 488 | 379-33 531 | 403-36 541 | 423-57 558 | 439-74 516 | 459-87 594 
363-31 48g 380-34 531 403-38 541 424-59 558 439-75, 576 452-88 594 
364-32 488 | 380-35 531 | 404-39 541 | 424-60 558 | 439-76 576 | 452-89 594 
364-34 495 | 380-36 Bar | 74-40 Be ae Pog a ak ae 576 | 452-90 594 
364-35 495 | 380-37 531 = = 439-78 576 | 452-91 591, 594 
365-36 495 | 380-38 533 | 405-42 541 | 425-63 558 | 439-79 576 | 452-92 591, 594 
365-37 495 | 380-39 533 | 405-43 541 | 425-66 559 | 439-80 576 | 452-93 591, 594 
365-38 495 | 380-40 533 | 405-44 541 | 425-68 559 | 439-81 576 | 452-94 591 
365-39 495 | 381-41 533 | 405-45 541 | 425-69 559 | 439-82 577 | 452-95 596. 
366-40 495 | 381-42 533 | 406-49 542 | 425-70 559 | 440-84 577 | 452-96 596. 
366-41 495 | 381-43 533 | 406-50 542 | 426-71 559 | 440-85 577 | 453-97 596. 
366-42 495 | 381-44 533 | 407-51 542 | 426-72 559 | 440-86 577 | 453-98 597 
366-43 495 | 381-45 583 | 407-52 542 | 426-73 559 | 440-88 577 | 453-99 597 
366-44 502 | 382-46 533 | 407-53 542 | 426-74 559 | 440-89 577 | 453-1 597 
366-45 502 | 382-47 533 | 407-54 542 | 426-75 559 | 440-90 577 | 453-3 599 


366-46 502 | 382-48 534! 408-56 543 | 426-78 560 | 441-91 577" 453- 4 5995 


zz 


——— 
‘34 Cyc 
Page Note 


540- 6A 


ae 
563 C.J.| 34 Cye 
Sec. |Page Note 
599 464-75 
599 464-76 
599 464-77 
598, 599 464-78 
598, 599 465-79 
598 465-81 
598 465-82 
598 465-83 
598 465-84 
598 465-85 
598 466-86 
598 466-87 
600 466-88 
600 466-89 
600 466-90 
600 466--91 
699 466-92 
599 466-93 
599 466-94 
599 467-96 
599 467-97 
599 467-98 
599 467-99 
599 467-1 
599 468- 3 
599 468- 4 
599 468-5 
599 468- 6 
604 469- 7 
604 469- 8 
604 469- 9 
604 469-10 
604 469-11 
601 469-12 
603 469-13 
603 469-14 
603 469-15 
603 469-16 
602 469-17 
rv 602 469-18 
602 | 470-19 
602 470-20 
602 470-21 
602 470-22 
606 470-23 
606 470-24 
606 | 470-25 
606 | 470-26 
606 | 470-27 
594 | 470-28 
594 471-29 
594 471-30 
607 471-31 
607 471-32 
607 472-33 
607 | 472-34 
607 472-35 
607 472-36 
607 472-37 
607 472-38 
607 472-39 
612 472-40 
612 472-41 
612 472-42 
23 517-29 
af 518-30 
‘ § 518-31 
23 518-32 
18 518-33 
19 518-34 
20 518-35 
23 518-36 
23 518-37 
24 518-38 
25 518-39 
8 519-40 
8 519-41 
8 519-42 
8 519-43 
8 519-45 
8 519-46 
11 520-48 
1 540- 6B 
1 540- 7 
1 541- 8 
1 541- 9 
a 541-10 
1 541-11 
1 541-12 


’ 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


WIRD DDE 


RECEIVERS— Continued 


a SS 
34 Cye 53 C.J.) 34 Cye 53 C.J. 
Page Note Sec. |Page Note Sec. 
472-43 629 | 479-8 109 
472-44 630 | 479-9 109 
472-45 629 479-10 109 
472-46 631 479-11 109 
472-47 631 479-12 109 
473-48 629 | 479-13 108 
473-49 629 479-14 108 
473-50 629 480-16 108 
473-51 631 | 480-17 108 
473-52 629 480-18 108 
473-53 629 | 480-20 108 
473-54 629 | 480-21 110 
473-55 629 | 480-22 110 
Boek ios 481-23 110 
73-1 481-— 
473-58 625 alee an 
473-59 625 489-96 110 
473-60 625 | 482-27 110 
474-61 625,] 482-28 110 
474-62 625 482-29 110 
474-63 632 | 482-30 110 
474-64 632 482-31 110 
474-65 632 482-32 110 
474-66 632 482-33 110 
474-67 632 483-34 110 
474-68 632 483-35 110 
474-69 632 483-36 110 
474-70 632 483-37 110 
475-71 632 483-38 110 
475-72 632 | 483-41 611 
475-73 632 483-42, 611 
475-74 632 483-43 611 
475-75 633 | 484-44 611 
475-76 633 484-45 611 
475-17 633 484-46 611 
476-78 633 | 484-48 637 
476-79 633 | 484-49 637 
476-80 633 | 484-50 637 
476-81 633 | 485-51 637 
476-82 633 | 485-52 637 
476-83 63 486-53 637 
476-84 633 | 486-54 638, 639 
476-85 633 | 486-55 638, 639 
476-86 633 | 486-56 638, 639 
476-87 633 | 488-57 638, 63 
476-88 633 | 488-58 638, 639 
477-89 634 | 489-59 638, 639 
477-90 634 | 489-60 667 
477-91 626 | 489-61 667 
477-92 614 | 490-62 667 
477-93 App. & EB. 490-63 667 
§ 2769 | 490-64 667 
477-94 $6 490-65 667 
477-95 as ss 490-66 667 
478-97 106 | 491-67 670, 671 
478-98 106 | 491-68 670, 671 
478-99 106 | 452-69 670, 671 
478- 1 109 | 492-70 671 
478+ 2 109 | 492-71 671 
478- 3 109 | 492-72 661 
478- 4 109 |. 492-78 661 
478-5 109 | 492-74 661 
478- 6 109 | 493-75 657 
479- 7 109.1 493-76 657 
RECEIVING STOLEN GOODS 
520-49 87 | 523-68 64 
520-50 87 | 523-69 53 
520-51 38 | 523-70 57 
520-52 40 | 528-71 Ind. & Inf. 
520-53 41 § 456 
521-54 42 | 523-72 65 
521-55 42 | 524-74 66 
521-56 49 | 524-75 67 
521-57 43 | 524-76 27, 78 
521-59 50 | 524-77 79 
' 521-60 47 | 524-78 79 
522-61 47 | 524-79 76 
522-62 48 | 524-80 76 
522-63 52 | 525-81 81 
522-64 86 | 525-82 82 
522-65 58 | 525-83 80 
522-66 54 | 525-84 Cr. L. § 1195 
523-67 “59 
RECOGNIZANCES 
541-13 5 | 541-20 6 
541-14 5 | 541-21 5 
541-15 4 | 541-22 5 
541-16 5 | 541-23 5 
541-17 5 | 541-24 5 
541-18 5 | 541-25 6 
541-19 6 | 541-26 5 


SSS 
34 Cye 53 C.J. 
Page Note Sec. 
493-77 657 
494-78 637 
494-79 642 
494-82 646 
494-83 646 
495-84 640 
495-86 647 
495-87 647 
495-88 647 
495-90 647 
496-91 647 
496-92 Corp. §§ 4047- 
4050 
496-93 ae “ee 
497-94 iY & 
497-95 WG eg 
497-96 648 
497-97 648 
498-98 649 
498-99 649 
498- 1 649 
498- 2 664 
498- 3 663 
498- 4 663 
499- 6 663 
499- 7 676 
499- 9 Railroads 
§ 678 
499-12 676 
499-13 676 
500-14 676 
500-15 678 
500-16 676 
500-17 676 
500-18 676 
500-19 676 
501-21 682 
501-24 Corp. § 4047 
et seq. 
501-26 676 
501-27 676 
502-28 677 
502-29 682 
502-30 Corp. § 4049 
502-31 675 
503-32 ' 684 
503-33 686 
503-34 686 
503-35 686 
503-36 683 
_ 503-37 683, 686 
503-38 683, 691 
503-39 686 
504-41 691 
504-42 691 
504-43 Railroads 
§ 878 
504-45 690 
504-46 687 
505-47 , 687 
505-48 687 
505-49 687 
525-85 Cr. L. § 1195 
526-86 St) Dees. 
526-87 17 
526-88 TH 
526-89 77 
526-90 I7 
526-91 77 
526-92 75 
526-93 75 
527-94 71 
527-95 74 
527-96 88 
527-97 92 
527-98 55 
527-99 95 
527- 1 95 
527- 2 95 
541-27 5 
542-28 3 
542-29 Bastards § 96 
542-20 Bail6C. J. 
p 883 
542-33 Partition 
§ 652 


XXV 
34 Cyc 53 C.J. 
Page Note Sec. 
505-50 688 
505-52 688 
505-53 688 
506-55 697 
506-56 697 
506-57 697 
506-59 698 
506-60 699 
506-61 699 
506-62 699 
506-63 699 
507-64 699 
507-65 699 
507-66 699 
507-67 708 
507-68 703 
507-69 705 
507-70 705 
507-71 705 
507-72 + 0d 
507-73 705 
508-74 705 
508-75 706 
508-76 706 
508-77 706 
508-78 706 
508-79 706 
508-80 706 
508-81 707 
508-82 707 
508-83 708 
509-84 709 
509-85 710 
509-86 710 
509-87 710 
509-88 704 
509-89 704 
509-90 704 
509-92 T11 
509-93 T1 
509-94 TL 
509-95 T1 
509-96 711 
509-97 Til 
510-98 W1 
510-99 Til 
510- 1 711 
510- 2 714 
510- 3 714 
510- 4 714 
510-5 714 
510- 7 715 
511- 8 716 
511-10 vies) 
511-11 718 
511-12 715 
511-14 720 
511-15 719 
511-16 719 
512-17 720 
512-18 720 
512-19 720 
512-20 720 
527- 3 96 
527- 4 96 
528- 5 56 
528- 6 67 
529- 7 68 
529- 8 68 
529-9 Cr. L. § 1393 
529-10 90 
529-11 63 
529-12 14 
530-13 101 
530-14 102 
530-17 110. 
530-19 105 
531-20 113 
531-21 112 
531-22 116 
542-34 Breach of P. 
§ 35 
542-35 


542-36 
542-37 


Costs §§ 512, 
520 


Witnesses 
[40 Cyc 2174} 
3 


XxXvi 


(PFD RES 
34 Cye 53 C.J. 


Page No 
542-38 
542-39 
542-40 
542-41 
542-42 
542-43 
542-44 
543-45 
5438-46 
548-47 
543-48 
543-49 
543-50 
543-51 
543-52 
543-53 
543-54 
544-55 
544-56 
544-57 
544-58 
544-59 
544-60 
544-61 
544-62 
544-63 
544-64 
545-65 
545-66 
545-67 
545-68 
545-69 


545-70 
545-71 
545-71la 
545-72 
545-73 
546-74 
546-75 
546-76 
546-77 
546-78 
546-79 
547-80 


587-21 


587-22 
587-23 
587-24 
587-25 
587-26 
587-27 
587-28 
587-29 
587-30 


te Sec. 


242 
es § 232 


Sunday [37 
Cyc 588] 
Sunday [37 
Cyc 588] 

19 


Reg. of Deeds 
‘ §§ 34-42 


** $§ 19-20 
21 


3 
5 
5 
6 
6 
6 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


34 Cye 53 C.J 
Page Note Sec. 
548-95 22 
548-96 22 
548-97 22 
548-98 22 
548-99 20 
548- 1 20 
548- 2 7 
548- 3 7 
548- 4 7 
548—- 5 Infants § 201 
548- 6 Hus. & W. § 
358 et seq. 
549- 7 8 
549- 8 8 
549- 9 8 
549-10 9 
549-11 ) 
549-12 9 
549-13 10 
549-14 10 
549-15 10 
549-16 23 
550-17 36 
550-18 36 
550-20 38 
550-21 38 
550-22 39 
550-23 40 
550-24 40 
550-25 39 
550-26 41 
551-27 42 
551-28 42 
551-29 42, 
551-30 37 
551-31 37 
551-33 43 
551-34 43 
551-35 43 
551-36 44 
552-37 44 
552-39 45 
552-40 45 
552-41 45 
552-42 46 
552-44 47 
552-45 47 
552-46 47 
553-47 47 
553-48, 47 
553-50 48 
553-51 48 
553-52 48 
553-53 49 
553-54 49 
553-55 49 
553-56 49 
5538-57 49 
553-58 49 
553-59 49 
554-60 50 
588-31 7 
588-32 4 
588-33 5 
588-34 5 
588-35 27 
588-36 27 
588-37 27 
588-38 25 
588-39 9 
588-40 9 
588-41 9 
588-42 9 
588-44 11 
588-45 23 
589-46 23 
589-47 23 
589-48 23 
589-49 23 
589-50 23 
589-51 14 
589-52 14 
589-53 14 
589-54 10 
589-55 10 
589-56 10 
589-57 10 
589-58 10 
589-59 10 
589-60 10 
590-61 22 
590-62 22 


RECOGNIZANCES— Continued 
Go 


(SS) 
34 Cye 53 C.J. 


34 Cye 
Page Note Sec. |Page Note 

554-61 50 | 558-26 © 
554-62 50 | 558-27 
554-63 50 | 558-28 
554-64 51 | 558-29 
554-65 51 | 558-30 
554-66 2 | 558-81 
554-67 52 | 558-32 
554-68 53 | 558-33 
554-69 53 558-34 
554-70 63 | 559-385 
554-72 64 | 559-36 
554-73 54 | 559-39 
554-74 54 | 559-40 
554-75 54 | 559-41 
555-76 54} 559-42 
555-77 54 | 550-43 
555-78 Judgm. § 152 | 559-44 
555-80 55 | 559-45 
555-81 56 | 559-46 
555-82 66 | 560-47 
555-83 56 }| 560-48 
555-84 56 | 560-49 
555-85 56 | 560-50 
555-86 57 | 560-51 
555-87 58 | 560-52 
555-88 59 | 560-53 
555-89 59 | 560-54 
555-90 59 | 560-55 
555-91 59 560-56 
555-92 59 | 560-57 
556-93 60 | 560-58 
556-94 60 | 560-59 
556-95 60 | 560-60 
556-96 61 | 561-62 
556-97 61 | 561-63 
556-98 61 | 561-64 
556-99 61 | 561-65 
556- 1 61 | 561-66 
556- 2 62 | 561-67 
556- 3 62 | 561-68 
556- 4 62 | 561-69 
556- 5 62 | 561-70 
556- 6 62 561-71 
556- 7 63 | 562-72 
556- 8 63 | 562-73 
556- 9 64 | 562-74 
556-10 64 | 562-75 
557-11 64 | 562-76 
557-12 64 | 562-77 
557-13 64 | 562-78 
557-14 65 | 562-81 
557-16 65 | 562-82 
557-17 66 | 562-83 
557-18 65 | 562-84 
557-19 66 | 562-85 
557-20 67 | 562-86 
557-21 67 | 562-87 
557-22 68 | 563-88 
557-23 68 | 563-89 
557-24 69 | 563-90 

557-25 69 

RECORDS 
590-63 22 | 592-91 
590-64 22 | 592-92 
590-65 13 | 592-93 
590-66 13 | 592-94 
590-67 38 | 592-96 
590-68 38 | 592-97 
590-69 38 | 592-98 
590-70 38 | 592-99 
590-71 38 | 592-1 
590-72 88 | 592- 2 
590-73 30 | 593-4 
591-74 30 | 5938-5 
591-75 29 | 593-6 
591-76 33 | 593-7 
591-77 30 | 593-8 
591-78 30 | 594-9 
591-79 30 | 594-10 
591-80 30 | 594-11 
591-81 29} 594-12 
591-82 29 | 594-13 
591-83, 29 | 594-14 
591-84 Courts §§ 594-15 
395-403 | 594-16 
Judgm. §§ 594-17 
449-483 | 594-18 
591-85 29 | 594-19 
591-86 31 | 594-20 
591-87 31} 594-21 
591-88 31 | 594-22 
591-89 81 | 594-23 
591-90 32 ' 595-24 


53 C.J. 


34 Cye 63 C.J 
. |Page Note Sec. 
563-91 86 
563-92 86 
563-93 86 
564-94 88 
564-95 88 
5614-96 88 
564-97 87 
564-98 87 
564-99 88 
564- 1 87 
565- 2 84 
565- 3 84 
565- 4 84 
565- 5 91 
565- 6 91 
565- 7 91 
565- 8 91 
565- 9 91 
565-10 91 
566-11 91 
566-12 91 
566-13 91 
566-14 91 
566-15 91 
566-16 91 
566-17 91 
566-18 91 
566-19 90 
566-20 93 
566-21 94 
566-22 90 
566-23 94 
566-24 94 
566-25 94 
566-26 94 
567-27 94 
567-28 94 
567-29 94 
567-30 94 
567-31 95 
567-32 95 
567-33 95 
567-34 95 
567-35 96 
567-36 97 
568-37 97 
568-38 97 
568-39 oi 
568-40 97 
568-41 97 
568-42 97 
568-43 98 
568-45 100 
568-46, 100 
569-47 100 
569-48 100 
569-49 100 
569-50 100 
569-51 100 
569-52 100 
595-25 51 
595-26 51 
595-27 51 
595-28 52 
595-29 52 
595-30 52 
595-31 52 
595-32 52 
595-33 52 
595-34 52 
595-35 52 
595-36 40 
595-37 52 
595-38 45 
596-39 53 
596-40 53 
596-41 39 
596-42 39 
596-43 39 
596-44 39 
596-45 39 
596-46 Courts § 393 
596-47 ss ci 
596-48 ee xe 
596-49 és Se 
596-50 “oe ae 
596-51 “s ae 
597-52 st es 
597-53 oe SS 
597-54 39 
597-55 39 


(PRS gE 
34 Cye 53 C.J. 


Page Note Sec. 
569-53 101 
569-54 101 
569-55 101 
569-56 101 
569-57 99 
570-58 99 
570-59 99 
570-60 ee 
570-61 99 
570-62 99 
570-63 102 
570-64 102 
570-65 102 
570-66. 102 
570-67 102 
570-69 103 
570-70 103 
570-71 103 
570-72 103 
570-74 103 
570-75 103 
571-77 104 
571-78 104 
571-79 104 
571-80 104 
571-81 104 
571-83 105, 
571-84 105 
571-85 105 
571-86 106 
571-87 106 
571-88 114 
571-89 106 
571-90 106 
572-91 106 
572-92 114 
572-93 107 
572-94 107 
572-96 108 
572-97 108 
572-98 108 
572-99 108 
572- 1 108 
572- 2 108 
572- 3 108 
572- 6 109 
572- 7 109 
572- 8 109 
572- 9 109 
572-10 110 
572-11 110 
573-13 111 
573-14 111 
573-15 11r 
573-16 111 
573-17 111 
573-18 112 
573-19 112 
573-20 113 
573-21 113. 
597-56 $9 
597-57 39 
597-58 39 
597-59 39 
597-66 39 
597-61 39 
597-62 Reg. of Land 

Tosa 
597-63 sf ay 
598-64 o “ 
598-65 “ “ 
598-66 ss We 


598-67  §42 
598-68 “ § 42 
598-89) 28. Ray: 
598-70 * §2 


598-71 “ “ 
598-72 SS ot 
598-73 <s nd! 
598-74 $8 SS 
598-75, oy 56 
599-76 es s¢ 
599-77 “ se 
599-78 e ss 
599-79 ss ee 
599-80 $ $f 
599-81 ss ¥ 
599-82 es HY 
599-83 “ she 
599-84 S ae 


: CYC-CORPUS JURIS PARALLEL REFERENCE TABLE XXVIII 
RECORDS—Continued 
(eS) SS | eee’ a SS (a ae ey 
34 Oye 53 O.3.|_ 34 Cye 53 C.3.|_ 34 Cye 53 C.J.|_ 34 Cye 53 0.3.34 Oye 8 o.3|" 84 Gye 53. Od. 
Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. 
600-86 Reg. of Land | 603-29 Reg. of Land 606-72 54 | 609-16 62 | 612-59 87 | 614- 2 89 
T. § 2 T.§51 |] 606-73 54 | 609-17 62 | 612-60 71 | 614 3 89 
600-87 - oe 603-30 ee §62 | 606-74 56 | 609-18 62 | 612-64 71 | 614-4 90 
600-88 se § 11 603-31 ce § 65 606-75 56 609-19" 62 612-62 73 614- 5 ' 90 
600-89 ge sd 6038-32 S § 60 | 607-76 56 | 609-20 62 | 612-63 75 | 614-6 90 
600-90 “ sf 603-33 S$ § 67 | 607-77 56 | 609-21 61 | 612-64 7 | 614-8 37 
600-91 ss ss 603-34 a § 43 | 607-78 56 | 610-22 62 | 612-65 76 | 614-9 37 
600-92 se rs 603-35 re §68 | 607-79 56 | 610-23 61 | 612-66 76 | 614-10 37 
600-93 os st 603-36 e § 68 | 607-80 56 | 610-24 62 | 612-67 76 | 615-11 37 
600-94 ce se 603-37 “s § 66 607-81 56 610-25 61 612-68 76 615-12 387 
601-95 sé rs 603-38 “S § 89 | 607-82 56 | 610-26 62 | 612-69 76 | 615-13 37 
601-96 Le st 604-39 ie § 92 607-83 : 56 610-27 63 612-70 meth 615-14 37 
601-97 . §15 | 604-40 4 § 82 | 607-84 56 | 610-28 63 | 613-71 76 | 615-15 37 
601-98 ie ss 604-41 oe § 89 | 607-85 56 | 610-29 63 | 613-72 78 | 615-16 37 
601-99 os §16 | 604-42 Se ss 607-86 56 | 610-30 63 | 613-73 78 | 615-17 Evid. § 924 
601- 1 s §52 | 604-43 y es 607-87 ; 55 | 610-31 58 | 613-74 78; 615-18 38 
601- 2 st * 604-44 st sf 607-88 55 | 610-32 63 | 613-75 78 | 615-19 37 
601- 3 sf sf 604-45 ss § 95 608-89 55 610-33 64 613-76 81 615-20 Notice § 46 
601- 4 se § 53 605-46 on § 92 608-90 55 610-34 64 613-77 81 615-21 37 
601- 5 ss nS 605-47 «-§ 107 | 608-91 2 55 | 610-36 64 | 613-78 : 81 | 615-22 97 
601- 6 os ee 605-48 ae iy 608-92 58 610-37 64 613-79 82 616-23 97 
601- 7 - $55 | 605-49 s e 608-93 62 | 610-38 64 | 613-80 86 | 616-24 97 
601- 8 ss § 54 605-50 ss sé 608-94 59 610-39 65 613-81 82 616-25 97 
602- 9 TIMES IOS 605-51 oP § 109 608-95 59 610-40 65 613-82 82 616-26 97 
602-10 os § 25 605-52 Be § 107 608-96 59 611-41 65 613-83 82 616-27 : 97 
602-11 ee fe 605-53 “¢ a 608-97 59 611-42 65 613-84 81 616-28 97 
602-12 se § 23 | 605-54 s¢ se 608-98 : 59 | 611-43 65 | 613-85 81 | 616-29 Forgery § 41 
602-13 fs sé 605-55 i oy 608-99 59 | 611-44 65 | 613-86 85 | 616-30 97 
602-14 ee = 605-56 sg § 112 608- 1 59 611-45 66 613-87 85 616-31 99 
602-15 sf f 605-57 ee § 110 608- 2 59 611-46 66 613-88 85 616-32 98 
602-16 s § 45 | 605-59 « $140 | +609- 3 59 | 61147 68 | 613-89 85 | 616-33 99 
602-17 cs £5 606-60 ey § 133 609- 4 57 611-48 69 613-90 85 616-34 99 
602-18 vs ‘ 606-61 i § 166 609- 5 57 611-49 68 614-91 85 616-35 99 
602-19 es § 40 606-62 ee s¢ 609- 6 ars ys 611-50 68 614-92 86 617-36 99 
602-20 ss § 47 | 606-64 54 | 609-7 57 | 611-51 68 | 614-93 86 | 617-37 99 
602-21 $e et 606-65 54 609- 8 57 611-52 . 68 614-94 89 617-38 99 
602-22 se $s 606-66 54 609- 9 58 611-53 68 614-95 89 617-39 99 
602-23 ss. § 48 606-67 54 609-10 58 611-54 67 614-96 89 617-40 102. 
603-24 st § 49 606-68 54 609-11 58 611-55 67 614-97 89 617-41 100 
603-25 s s 606-69 ‘ 54 | 609-13 60 | 611-56 67 | 614-98 93 | 617-42 102 
603-26 is ee 606-70 54 609-14 62 611-57 89 614-99 89 617-43 103 
603-27 ef §51 | 606-71 64 | 609-15 61} 612-58 89 | 614-1 89 | 617-44 103 
603-28 “ off a - 
REFERENCES 
T75— 1 2) | 783-55 -. 16 | 791-17 42 | 796-71 54 | 801-28 69 | 806-88 84 
T15- 2 2 783-56 16 791-18 42 796-72 3 801-30 72 806-89 Arb. & Award 
T75- 4 © 3 783-57 15 791-19 42 796-73 53 802-31 Arb. & Award § 129 
T15— 5 1 | 783-58 16 | 791-20 42 | 796-74 55 § 99 | 806-91 86 
T15- 6 1} 784-59 16 | 791-21 41 | 796-75 55 | 802-32 72 | 806-92 86 
TT5- 7 ab 784-60 17 791-22 41 796-76 51 802-33 72 806-93 85 
T16- 8 if: 784-61 17 791-23 41 796-77 51 802-35 73 806-94 85 
776-9 1 | 784-62 50 | 791-25 44 | 796-78 61 802-36 74 | 807-95 90 
776-10 a 784-63 21 792-26 43 796-79 57 802-37 73 807-96 90 
776-11 4 | 785-64 21 | 792-27 43 | 796-80 57 | 803-38 73 | 807-97 90 
776-12 4 785-65 21 792-28 43 796-81 67 803-39 73 807-98 86 
776-13 5 | 785-66 21 | 792-29 44 | 796-82 58 | 803-40 75 | 807-99 86 
776-14 5 785-67 22 792-31 47 797-83 58 803-41 73 807- 1 86 
776-15 5 | 786-68 23 | 793-32 47 | 797-84 61 | 803-42 73 | 807- 2 86 
776-16 & 786-69 24 793-33 AT 797-85 60 803-43 ofyitl 807- 4 1% 
TWAT 10 | 786-70 24 | 793-34 47 | 797-88 61 | 803-45 73 | 807-5 il 
777-18 1 786-71 27 793-35 47 797-89 61 803-47 78 807- 7 92 
777-19 1| 786-72 26 | 793-36 47 | 797-90 61 | 803-48 78 | 807-8 92 
777-21 6 | 786-73 26 | 793-37 47 | 797-91 62 | 803-49 78 | 808-9 93 
TT 7T-22 6 786-74 26 793-38 47 798-92 62 803-50 78 808-10 93 
778-23 6 786-75 26 793-39 47 798-93 62 803-52 Juries § 117 808-11 94 
778-24 6 | 787-76 26 | 793-40 47 | 798-94 62 | 804-53 Pleading | 808-12 94 
778-25 6 | 787-77 26 | 793-41 47 | 798-95 62 § 1245 | 808-13 94 
778-26 9 |} 787-78 29 | 793-42 47 | 798-96 62 | 804-54 70 | 808-14 95 
778-28 10 787-719 30 793-43 AT 798-97 62 804-55 70 808-15 95. 
779-29 10 787-80 31 793-44 47 798-98 62 804-57 70 808-16 95. 
779-30 10 | 787-81 31 | 7938-46 48 | 798-99 62 | 804-58 71 | 808-17 92 
779-81 10 | 788-82 34 | 79447 ' 48 | 798-1 62 | 804-60 70 | 808-18 92 
780-32 10 | 788-83 34 | 794-48 48 | 798-2 62 | 804-61 70 | 808-19 92 
780-33 10 | 788-84 34 | 794-49 48 | 798-3 63 | 804-63 67 | 808-21 87 
780-34 10 | 788-85 34 | 794-50 48 | 798- 4 64 | 804-64 29 | 808-22 87 
780-35 10 | 788-86 34 | 794-51 48 | 798-5 64 | 804-66 21 808-23 87 
780-36 10 | 788-87 34 | 794-52 48 | 798-7 65 | 804-67 3 | 808-24 87 
780-37 11} 789-89 14 | 794-53 49 | 799-8 65 | 804-68 3 | 809-25 87 
781-38 11 | 789-90 20 | 794-54 49 | 799-9 66 | 804-69 85 | 809-26 87 
781-39 33 | 789-91 20 | 794-55 49 | 799-10 66 | 804-70 85 | 809-28 98 
781-40 33 789-93 36 794-56 50 799-11 66 804-72 79 809-29 88 
782-41 11 789-94 36 794-57 50 799-12 66 805-73 79 809-30 97 
782-42 11 | 789-95 36 | 795-58 50 | 799-13 67 | 805-74 79 | 809-32 99 
782-43 11 789-98 36 795-59 50 800-14 67 805-75 86 809-33 99 
782-44 12} 789-1 37 | 795-60 50 | 800-16 68 | 805-76 Arb. & Award] 809-34 99 
782-45 13 789- 2 37 795-61 - 50 801-17 68 § 251 809-35 100 
782-46 15} 790- 4 38 | 795-62 50 | 801-18 68 | 805-78 81 | 809-36 100 
782-47 15} 790-5 38 | 795-63 50 | 801-19 68 | 805-79 81 | 809-37 100 
782-48 15 | 790-8 38 | 795-64 50 | 801-20 68 | 805-80 81 | 809-38 100 
782-49 15 | 790-9 38 | 795-65 50 | 801-21 68 | 805-81 82 | 809-39 100 
782-50 15 | 790-10 38 | 795-66 50 | 801-22 76 | 805-82 82] 809-40 100 
783-51 16 | 790-11 39 | 795-67 50 | 801-24 68 | 805-83 82 | 810-41 100 
783-52 16 | 791-12 39 | 795-68 50 | 801-25 69 | 805-84 83 | 810-42 100 
783-53 16 | 791-13 39 | 795-69 50 | 801-26 69 | 805-85 83 | 810-43 100 


7183-54 16 | 791-16 42 | 796-70 50 | 801-27 69 | 805-86 Divorce § 393 ' 810-44 89 
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(pe SN es aaa 
34 Cye 63 C.J.|_ 34 Cye secal eidve B8OS| Baye “SS03) abCye . SEOS|~ 84 Ore 53 0.3 
Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. 
810-45 102 | 820-58 121 | 30-75 147 | 843-82 173 | 861-95 227 | 872-6 280 
810-48 102 | 20-59 121 | 830-76 184 | 843-83 173 | 862-96 229 | 872-7 277 
810-49 108 | 820-60 121 | 830-78 164 | 843-84 173 | 862-97 229 | 872-8 283 
810-50 108 | $21-61 121 | 830-79 150 | 843-85 173 | 962-98 228 | 872-9 281 
810-51 108 | 821-62 121 | 831-81 150 | 843-86 181 | 362-99 228 | 872-10 281 
810-54 103 | §21-63 121 | 831-83 152 | 843-87 181} x6z- 1 223 | 872-11 288 
811-55 103 | g21-64 121 | 831-84 152 | 844-88 181 | 863-2 230 | 872-12 292 
811-56 103 | 821-65 121 | 831-85 152 | 844-89 169 | 863-3 230 | 872-13 288 
Sli-57 App. & B. | 821-66 121 | 831-86 152 | 844-90 169 | 863-4 247 | 872-14 238 
§ 2694. | 821-67 146 | 831-87 152 | 944-91 169 | 863-5 247 | 872-15 288 
811-59 114 | 821-68 146 | 831-88 153 | 845-92 168 | 963- 6 247 | 872-16 292 
811-60 114 | 821-69 146 | 831-89 153 | 845-93 133 | 363-7 247 | 872-17 291 
812-62 105 | s21-71 141 | 831-90 152 | 845-94 166 | 863-9 263 | 872-18 281 
813-63 105 | 821-72 146 | 832-91 152 | 845-95 166 | 363-10 251 | 873-19 285 
813-64 105 | 822-74 122 | §32-92 152 | 945-96 166 | 864-11 252 | 873-20 288 
813-65 105 | 922-75 122 | §32-94 155 | 846-98 166 | 864-12 185 | 873-21 230 
813-66 105 | 992-76 122 | 832-95 155 | 846-1 132 | 364-13 254 | 873-22 230 
813-67 105 | 822-77 122 | 932-96 155 | 846-3 182 | 864-14 256 | 873-23 280 
813-68 106 | 22-78 126 | 832-97 155 | 346-4 182 | 864-15 256 | 873-24 280 
813-69 106 | 323-79 129 | 22-98 155 | 846-5 275 | 864-16 256 | 873-25 280 
814-70. 106 | 823-80 126 | 833-99 156 | 847-6 337 | 865-17 256 | 873-26: 230 
814-71 107 | §23-81 124 | 833-1 156 | 847-7 275 | 865-18 255 | 873-27 °* 230 
814-72 107 | 923-82 123 | 834-2 209 | 847-8 275 | 865-19 255 | 873-29 282 
814-73 107 | 23-83 139 | 34-3 151 | 847-10 183 | 365-21 255 | 874-30 283 
814-74 107 | 823-87 128 | sa 4 151 | 848-11 183 | 965-22 208 | 874-31 284 
814-75 120 | 923-88 128 | s24- 5 151 | 48-12 183 | 365-23 208 | 874-32 233 
814-77 111 | 923-89 128 | 834-6 151 | 34-13 183 | 865-25 %1 | 874-33 283 
814-78 111 | 823-90 12g | 834-7 151 | 849-14 371 | 865-26 254 | 874-34 24 
814-79 111 | 823-91 128 | 834-8 151 | 349-16 184 | 865-27 254 | 874-35 236 
814-80 111 | 923-92 12g | 934-9 151 | 349-17 184 | 965-28 265 | 874-36 236 
814-81 111 | 823-93 qos | 834-10 151 | 349-18 184 | 865-29 265 | 874-37 286 
814-82 111 | 893-94 yg | $3411 164 | 349-19 109 | 865-30 265 | 874-38 236 
815-83 111 | 824-95 132 | 835-12 164 | 849-20 168 | 66-31 265 | 874-39 286 
815-84 11 | 324-96 132 | 835-13 164 | 849-23 292 | 866-32 265 | 874-40 232 
815-85. 111 | 824-97 132 | 835-14 164 | 350-27 193 | 866-33 265 | 874-41 233 
815-86 111 | 24-98 132 | 835-15 164 | 851-28 193 | 866-34 249 | 874-42 295 
815-87 111 | $2499 Witnesses | 835-16 164 | 951-29 193 | 866-35 264 | 874-43 295 
815-89 112 [40 Cyc 2479] | 835-17 164 | 851-30 193 | 866-36 207 | 874-44 295 
815-90 112 | 824-1 Witnesses | 835-18 164 | $51-31 193 | 866-37 265 | 87445 295 
815-91 112 [40 Cye 2479] | 835-19 164 | 351-32 193 | 866-38 326 | 874-46 287 
815-92 112] soa 4 134 | 835420 165 | 851-33 193 | 866-40 99 | 874-47 988 
815-93 281 | 824-5 134 | 835-21 165 | 951-34 193 | 867-41 937 | 875-48 988 - 
816-95 112 | 924-6 134 | 836-22 165 | 51-36 185 | 867-43 202 | 875-49 288 
816-96 112 | 825-7 134 | 837-23 165 | 952-37 185 | 867-44 262 | 875-50 288 
816-97 112 | 825-8 134 | 837-24 165 | 852-38 191 | 968-45 202 | 875-51 288 
816-98 112 | 825-17 141 | 837-25 165 | 853-40 181 | 868-46 202 | 875-52 288 
816-99 112 | 825-18 141 | 837-26 165 | 853-41 184 | 868-47 202 | 875-53 288 
Peer sien. «cele: cele ee ee 
3 A 853-43 
sic- 4 11s | 926-21 Mai | 837-29 ie | Soead 189 | senso 338 eee 592 
é 7-30 180 | 855-46 195 | 868- oe 
ee em | Sage ee 
817- 9 116 | 326-26 140 | 38-33 “467 | 856-49 qs mee hs ieee 298 
817-10 116 | 826-27 186 | 838-34 167 | 856-50 ioe | Scab a | Pereer rn 
817-11 116 | 326-28 142 | 838-35 292 | 856-51 tor | seece8 OF ee cs on 
817-12 116 | 926-29 142 | 838-36 16s | 856-52 1or | aebes tats eae a 
817-13 116 | 326-31 142 | 838-37 168 | 856-53 a7 | seoceo a ee a 
817-14 116 | 826-32 142 | 838-38 168 | 856-54 shee oe | sig-bs oe 
817-15 116 | 826-34 110 | 839-39 16g | 857-55 aes a a os 
817-16 116 | 327-35 110 | 839-40 168 | 857-56 talk eyes Bt hears br ce 
817-17 116 | 327-36 - 110 | 839-41 168 | 857-57 toe |) beeces LA Gees re 
817-18 116 | 397-37 135 | 839-42 168 | 857-58 ah Ree al Ses $s 
817-19 116 | 327-38 135 | §39-43 170 | 857-59 hee alt pte. +e 
817-20 116 | 327-39 139 | 839-44 0 | 85T aa aes pony a Oe 
818-21 116 | 827-40 147 | 839-45 to | sere OE fa elie a 
ein ae cae wi Ce 170 357-63 26 363-70 566 sii 360 
818-25 117 | 828-43 143 | 840-48 tro | 858-85 po ae eee a ce 
ee 117 | 826-43 as | s40-48 70 | 858-65 208 | 869-72 266 | 877-75 260 
7 170 | 858-66 zs 
ae Ate ame eee eee 
- 170 | 858-68 
ee eee Bae Sole ee ee 
819-33 118 | 328-49 146 | 841-55 i ez ped heed BO | pene oy eK 
hie Bee ee 146 | 841-55 im | 859-72 208 | 870-78 267 | 877-81 259 
é 859-73 oa 
819-34 lis | 20-52 Mad | 841-57 ve s59-74 pe | Site 205 | Srr8t 258 
Bee rl eee 144 | 841-9 170 | 859-75 206 | 870-81 274 | 877-85 298 
: 172 | 859-76 7 7 
pat Hes 829-55 144 | 841-61 192 860-77 Bt $10.83 ond sree es 
819-39 ii3 eerek 146 | 841-62 172 | 860-78 237 | 870-84 275 | 877-88 oo 
819-41 1 829-58 146 | 841-63 172 | 860-79 237 | 870-85 a § $89 aoe 
819-41 119 | 829-59 146 | 841-64 172 | 860-80 200 | 870-88 273 | 878-9 oi 
819-43 seri ibseeree 70 | 842-66 172 | 860-81 237 | 870-89 ail ate on oe 
1044 ced hese Ts ee 178 | 860-82 200 | 870-90 24 | 818-92 oof 
~ a 174 | 860-83 ‘ 
819-46 120 | 830-63 146 | 842-69 174 | 860-84 bap | -av108 me | B18 04 399 
819-47 120 | 830-64 146 | 842-71 175 | 861-85 ogee 216 | 818-94 299 
819-48 120 | 830-65 146 | 842-72 175 | 861-86 144 | 871-95 S| sree6 
s 49-7 ak 
819-50 120 | 830-66 146 | 842-73 177 | 861-87 236 | 871-96 eee ena 
519-50 alto oe | Gee Geetha 236 | 811-06 279 | 878-97 327 
: 120 | 830-69 140 | 843-75 176 | 861-89 225 | 871-98 a (cee ae 
819-53 121 | 830-70 147 | 843-76 176 | 861-90 225 | 872-99 te pas 
820-54 121 | 830-71 147 | 843-77 176 | 861-91 225 | 872- Se ae 
$20-55 iat | 830-12 147 | 343-78 176 | 861-92 pn | 812. oe | Bo a 308 
_! ee i ‘ 
147 | 843-79 176 | 861-93 226 | 872-4 279 | 879-5 308 


— 1 


879- 8 
879- 9 
879-10 
879-11 
879-12 
880-14 
880-15 


L 4 \ 
34 Cyc 
Page Note 


pa 
53 C.J.) 34 Cyc 
Sec. |Page Note 
309 882-47 
217 | 882-48 
309 | 882-49 
307 | 882-50 
309 | 882-51 
312 | 882-52 
307 | 882-53 
309 | 882-54 
311 | 882-55 
308 882-56 
316 882-57 
317 | 882-58 
307 | 883-60 
317 | 883-61 
310 | 883-62 
316 | 883-63 
315 | 883-64 
317 | 883-65 
307 | 883-66 
306 | 883-67 
200 883-68 
331 | 883-69 
222 | 883-70 
307 | 883-71 
314 | 883-72 
314 | 883-73 
315 | 884-74 
314 | 884-75 
314 | 884-76 
315 | 884-77 
314 | 884-78 
314 | 884-79 
314 | 884-80 
314 | 884-81 
314 | 884-82 
314 | 884-83 
1] 918-66 
1] 913-67 
47 et 5eq. 913-68 
3 | 913-69 
5 | 913-70 
5 913-71 
5 | 913-72 
4 | 913-73 
5 | 913-74 
29 | 914-75 
26 | 914-76 
26 | 914-77 
29 914-78 
29 | 914-79 
8 | 914-80 
27 | 914-81 
27 | 915-82 
27 | 915-84 
27 | 915-86 
27 | 917-87 
27} 918-88 
27 | 918-89 
28 | 918-90 
28 | 918-91 
30 | 919-92 
34 | 919-93 
59 | 919-94 
65 | 919-95 
49 | 919-96 
34 | 919-97 
48 | 919-98 
48 | 919-99 
49 } 919-1 
49 | 920- 2 
49 | 920-3 
49 | 920-4 
49 | 920-5 
49 | 920-7 
49 | 921-8 
49 921-10 
49 921-11 
49 | 921-12 
49 | $21-13 
49 | 921-14 
51 | 921-15 
51 | 921-16 
51 | 922-17 
52 | 922-18 
49 | 922-19 
49 922-20 
53 | 922-21 
53 | 922-22 
53 | 922-24 
53 | 923-30 
53 | 923-31 
54 | 924-32 
65 | 924-34 
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34 Cye 
. |Page Note 


885-84 
885-86 
885-87 
885-88 
885-89 
885-90 
886-91 
886-92 
886-93 
886-94 
886-95 
886-96 
886-97 
886-98 
886-99 
886-1 


888-21 


34 Cye 
Page Note 


888-22 
888-23 
888-24 
888-25 
888-26 
888-27 
888-28 
888-29 
888-30 
888-31 
888-32 
888-33 
888-34 
889-35 
889-36 


890-57 


34 Cye 


. |Page Note 


890-58 
890-59 
891-60 
891-61 
891-62 
891-63 
891-64 
891-65 
891-66 
891-67 
891-68 
891-69 
891-70 
891-71 
891-72 
891-73 
891-74 


REFORMATION OF INSTRUMENTS 


924-35 
924-36 
924-37 
925-38 
925-39 


21 


‘ 


931-95 
931-96 
931-97 
931-98 
931-99 
931-1 
932- 2 
932- 3 
932- 4 
932- 5 
932- 6 
932- 7 
932- 8 
932- 9 
932-10 
933-11 
933-12 
933-13 
933-14 
933-15 
933-16 
933-17 
933-18 
933-19 
933-20 
933-21 
933-22 
$34-23 
934-24 
934-25 
934-26 
934-27 
934-28 
934-29 
934-30 
934-31 
934-32 
935-33 
935-34 
935-35 
935-36 
935-37 
935-38 
935-39 
935-40 
935-41 
935-42 
935-43 
935-44 
935-45 
935-46 
936-47 
936-48 
936-49 
936-50 
936-51 
936-52 


7p 


SKE | EE 
53 C.J.| 34 Cye 
Sec. |Page Note 
361 | 893-95 
361 | 893-96 
361 893-97 
361 893-98 
361 | 893-99 
361 | 893-1 
361 | 893- 2 
362 | 893- 3 
363 | 894 4 
363 | 894-5 
363 | 894- 6 
363 | 894- 7 
363 | 894 8 
363 | 895- 9 
363 | 895-10 
363 | 895-11 
363 | 895-12 
363 | 895-13 
363 | 895-14 
363 | 895-15 
363 | 895-16 
364 | 895-17 
364 | 895-18 
364 | 895-19 
361 | 896-20 
364 | 896-21 
365 | 896-22 
365 | 896-23 
365 | 896-24 
367 | 896-25 
367 | 896-26 
367 | 896-27 
367 | 896-28 
367 | 896-29 
367 | 897-30 
368 
89 | 943-17 
89 | 943-18 
89 | 943-19 
89 | 943-20 
89 | 943-21 
90 | 944-22 
90 | 944-23 
90 | 944-24 
90 | 944-25 
90 | 944-26 
91 | 944-27 
92 | 944-28 
92 | 945-29 
92 | 945-31 
92 | 945-32 
92 | 945-33 
92 | 945-34 
93 | 945-35 
93 | 945-36 
93 | 945-37 
© 93 | 945-38 
93 |. 945-39 
93 | 946-40 
93 | 946-41 
93 | 946-42 
93 | 946-43 
94 | 946-44 
94 | 946-45 
94 | 946-46 
95 | 946-47 
95 | 947-48 
95 | 947-49 
95 | 947-50 
95 | 947-51 
95 | 947-52 
95 | 948-53 
95 | 948-54 
95 | 948-56 
96 | 948-57 
96 | 948-58 
96 | 949-59 
96 | 949-60 
95 | 949-61 
97 | 950-62 
97 | 950-63 
97 | 950-64 
97 | 950-65 
98 | 950-66 
99 | 950-67 
99 | 950-68 
99 | 950-69 
99 | 951-70 
99 | 951-71 
100 | 951-72 
101 | 951-73 
101 | 951-74 
101 | 951-75 


6, 


XXX CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


REFORMATION OF INSTRUMENTS—Continued 


ee ee | ee ee lea eee 
34 Cyc 53.C.J.|_ 34 Cye 53 C.J.) 34 Cyc 53C.J.| 34 Cye 53 C.J.| 34 Cye 53. C.J.|_ 34 Cye 53 C.J. 


Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. 
951-76 118 | 960-35 138 | 968-96 159 | 975-57 175 | 981-18 197 | 993-74 219 
951-77 119 | 960-37 189 | 968-97 159 | 975-58 182 | 981-19 197 | 993-75 220 
952-78 119 | 961-38 139 | 968-98 160 | 975-59 178 | 981-20 197 |. 993-76 220 
952-79 119 | 961-39 139 | 969-99 158 | 975-60 178 | 981-21 198 | 993-77 221 
952-80 119 | 961-40 139 | 969- 1 157 | 975-61 178 | 982-22 198 | 993-78 222 
952-81 123 | 961-41 139 | 969- 2 157 | 976-62 178 | 982-23 198 | 993-79 222 
952-82 124 | 961-42 139 | 969- 3 156 | 976-63 178 | 982-24 198 | 994-80 222 
952-83 124 | 961-43 139' |; 969- 4 157 | 976-64 179 | 982-25 198 | 994-81 222 
952-84 124 | 961-44 139 | 969- 5 157 | 976-65 179 | 983-26 198 | 994-82 222 
952-85 124 | 961-45 189 | 969-7 161 | 976-66 179 | 983-27 198 | 994-83 223 
952-86 124 | 962-46 139 | 969- 8 161 | 976-68 183 | 984-28 198 | 994-84 223 
953-87 125 | 962-47 139 | 969 9 161 | 977-69 183 | 984-29 198 | 994-85 223 
953-88 125 | 962-48 140 | 969-10 161 | 977-70 184 | 984-30 198 | 994-87 224 
953-89 125 | 962-49 141} 969-11 161 | 977-71 184 | 984-31 199 | 995-88 224 
953-90 125 | 962-50 149 | 969-12 161 | 977-72 184 | 984-32 199 | 995-89 224 
953-91 125 | 962-51 149 | 969-13 161 | 977-74 185 | 984-33 199 | 995-90 224 
953-92 126 | 968-52 149 | 970-14 161 | 977-75 186 | 984-34 199 | 996-91 224 
954-98 126 | 963-53 149 | 970-15 161 | 977-76 186 | 986-35 199 | 996-92 224 
954-94 126 | 963-54 149 | 970-16 161 | 977-77 187 | 987-36 199 | 996-93 224 
954-95 126 | 963-55 149 | 970-17 161 | 977-78 187 | 988-37 199 | 996-94 224 
954-96 127 | 963-56 149 | 970-18 162-164 | 977-79 187 | 988-38 199 | 996-95 226 
954-97 127 | 963-57 149 | 970-19 162-164 | 977-80 187 | 988-39 199 | 997-96 226 
954-98 127 | 963-60 144 | 970-20 162 | 977-81 187 | 988-40 199 | 997-97 226 
954-99 127 | 963-61 144 | 970-21 165 | 978-82 188 | 988-41 199 | 997-99 227 
954-1 128 | 963-62 144 | 970-22 165 | 978-83 188 | 588-42 202 | 997-1 227 
954- 2 128 | 964-63 145 | 970-23 165 | 978-84 189 | 988-43 202 | 997-2 227 
954- 3 129 | 964-64 147 | 970-25 166 | 978-85 189 | 989-44 200 | 997- 3 227 
955- 4 129 | 964-65 147 | 971-26 166 | 978-86 189 | 989-45 200 | 997-4 227 
955- 5 130 | 964-66 148 | 971-27 166 | 978-87 190 | 989-46 200 | 997-5 227 
955- 6 131 | 964-69 150 | 971-28 166 | 978-88 190 | 989-47 200 | 997- 6 227 
955- 7 -132 | 965-70 150 | 971-29 166 | 978-89 191 | 990-48 200 | 997-7 227 
956- 8 132 | 965-71 150 | 971-30 166 | 979-90 192 | 990-49 200 | 998-9 230 
956- 9 132 | 965-72 151 | 971-31 166 | 979-91 192 | 990-50 200 | 998-10 App. & E. 
956-10 132 ) 965-73 151 | 971-32 166 | 979-92 195 | 990-51 200 § 2855 
956-11 132 | 966-74 151 | 971-33 167 | 979-93 195 | 990-52 201 | 998-11 230 
956-12 132 | 966-75 - 151 | 972-34 167 | 979-94 193 | 990-53 201 | 998-12 230 
956-13 132 | 966-76 150 | 972-35 168 | 979-95 : 193 | 990-54 203 | 998-13 230 
956-14 133 | 967-77 150 | 973-86 168 | 979-96 195 | 991-55 203 | 998-14 231 
957-15 183 | 967-78 154 | 973-37 169 | 979-97 194 | 991-56 203 | 998-15 231 
957-16 133 | 967-79 154 | 973-88 169 | 979 1 196 | 991-57 211 | 998-16 231 
957-17 133 | 967-80 157 | 973-39 170 | 980- 2 196 | 991-58 218 | 999-17 231 
957-18 133 | 967-81 157 | 973-40 171 | 980- 3 196 | 991-59 218 | 999-18 231 
957-19 133 | 967-82 157 | 973-41 172 | 980- 4 196 | 991-60 213 | 999-19 232 
958-20 133 | 967-83 158 | 973-42 172 | 980-5 196 | 991-61 213 | 999-20 232 
958-21 133 | 968-84 158 | 974-43 172 | 980- 6 197 , 992-62 214 | 999-21 232 
958-22 134 | 968-85 158 | 974-44 172 | 980-7 197 | 992-03 214 , 999-22 232 
958-23 134 | 968-86 158 | 974-47 175 | 980- 8 197 | 992-64 215 | 999-23 233 
958-24 134 | 968-87 158 | 974-48 175 | 980-9 197 | 992-65 215 | 999-24 233 
958-25 134 | 968-88 158 | 974-49 175 | 981-10 197 | 992-65 215 | 1000-25 233 
959-27 188 | 968-89 158 | 974-50 175 | 981-11 197 | 992-67 215 | 1000-26 233 
959-28 135 | 968-90 158 | 975-51 175 | $81-12 197 | 992-68 215 | 1000-27 233 
959-30 136 | 968-91 158 | 975-52 175 | 981-13 197 | 992-69 215 | 1000-28 233 
959-31 136 | 968-92 158 | 975-53 175 | 981-14 197 | 992-70 215 | 1000-29 233 
959-32 136 | 968-93 158 | 975-54 175 | 981-15 197 | 993-71 215 | 1001-30 234 
959-33 136 | 968-94 159 | 975-55 175 | 981-16 197 | 993-72 217 | 1001-31 234 
959-34 137 | 968-95 159 | 975-56 175 |! 981-17 197 | 993-73 217 

REFORMATORIES 

1003- 1 1 | 1005-13 Infants § 230 | 1006-27 Infants § 224 | 1007-40 Infants § 225 | 1008-52 11 | 1010-63 ali 
1004- 3 2 | 1005-14 8 | 1006-28 x P 1008-41 “*-§ 247 | 1009-53 12 | 1010-64 Infants § 244 
1004- 4 3 | 1005-16 Infants § 231 | 1007-29 «  § 223 | 1008-42 «« § 246 | 1009-54 12 | 1010-65 3 
1004- 5 4 | 1005-17 «« § 232 | 1007-30 ‘© § 242 | 1008-43 Ss of 1009-55 13 | 1010-66 a x 
1004- 6 7 | 1006-18 «-§ 234 | 1007-31 ‘«  § 247 | 1008-44 «*  § 240 | 1009-56 13 | 1010-67 ss is 
1004- 7 7 | 1006-21 «© § 235 | 1007-32 es :; 1008-45 “ oe 1009-57 13 | 1010-68 et 
1004- 8 7 | 1006-22 fs S 1007-34 “s “ 1008-45 “ s 1009-58 14 | 1010-69 «$244 
1004- 9 8 | 1006-23 es om 1097-35 “8 224 | 1008-47 “e-  § 246 | 1009-59 14 | 1010-70 18 
1004-10 8 | 1006-24 *s ‘f 1007-36 S a 1008-49 *¢ $224 | 1009-60 16 | 1010-71 18 
1005-11 8 | 1006-25 ig fe 1007-88 ‘*  § 243 | 1008-50 9 | 1009-61 16 | 1011-79 19 
1005-12 Infants § 247 | 1006-26 “¢ $242 | 1007-39 M 1008-51 10 | 1010-62 17 

REGISTERS OF DEEDS 
1017-1 1 | 1018-15 6 ; 1020-80 11 { 1021-45 19 ; 1023-59 25 | 1025-73 
1017- 2 2 | 1018-16 7 | 1020-31 12 | 1021-46 19 | 1023-60 25 | 1025-74 3B 
1017- 3 2 | 1018-17 7 | 1020-32 13 | 1022-47 19 | 1023-61 25 | 1025-75 35 
1017- 4 3 | 1019-18 8 | 1020-33 13 | 1022-48 20 | 1023-62 25 | 1026-76 35 
1018- 5 4 | 1019-19 8 | 1020-34 13 | 1022-49 20 | 1023-63 26 | 1026-77 37 
1018- 6 5 | 1019-20 8 | 1020-35 13 | 1022-50 21 | 1023-64 27 | 1026-78 37 
1018- 7 8 | 1019-21 8 | 1020-36 14 | 1022-51 22 | 1023-65 28 | 1026-79 37 
1018- 8 8 | 1019-22 8 | 1021-37 14 | 1022-52 22 | 1024-66 31 | 1026-80 36 
1018- 9 6 | 1019-23 7 | 1021-38 14 | 1022-53 24 | 1024-67 31 | 1026-81 36 
1018-10 6 | 1019-24 7 | 1021-39 14 | 1023-54 24 | 1024-68 \ 32 | 1026-82 38 
1018-11 6 | 1019-25 9 | 1021-40 16 | 1023-55 24 | 1024-69 33 | 1026-83 39 
1018-12 6 | 1020-27 10 | 1021-41 16 | 1023-56 24 | 1024-70 34 | 1026-84 40 
1018-13 6 | 1020-28 11 | 1021-42 16 | 1023-57 24 | 1024-71 34 | 1026-85 42 
1018-14 6 * 1020-29 11 | 1021-43 16 | 1023-58 25 | 1025-72 34 
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1048-26 
1048-27 
1048-30 
1048-31 
1048-32 
1049-33 
1049-34 
1049-35 
1049-36 
1049-39 
1050-40 
1050-42 
1050-43 
1051-44 
1051-45 
1051-46 
1051-47 
1051-48 
1051-49 
1052-51 
1052-52 
1052-53 
1053-54 
1053-55 
1053-56 
1053-57 
1054-59 


1054-60" 


1054-61 
1054-62 
1054-68 


1054-69 ~ 


1054-71 
1055-72 
1055-73 
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36 | 1065-66 45 

32 | 1065-67 45 | 1075-36 
32 | 1066-68 45 | 1075-37 
32 | 1066-69 45 | 1075-38 
32 | 1066-70 46 | 1075-39 
32 | 1066-71 45 | 1076-40 
29 | 1066-72 45 | 1076-41 
29 | 1066-73 45 | 1076-42 
29 | 1066-75 46 | 1077-43 
29 | 1066-76 46 | 1077-44 
29 | 1066-77 46 | 1077-45 
29 | 1066-78 46 | 1077-47 
29 | 1067-79 46 | 1077-48 
33 | 1067-80 46 | 1077-50 
35 | 1067-81 47 | 1078-51 
36 | 1067-82 47 | 1078-52 
36 | 1067-83 48 | 1078-53 
37 | 1068-84 48 | 1078-54 
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36 | 1069-86 48 | 1078-56 
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87 | 1070-94 49 | 1079-64 
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37 | 1072-99 51 | 1079-69 
38 | 1072-1 51 | 1079-70 
88 | 1072- 2 51 | 1080-71 
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42 | 1074-28 54 | 1085-96 
42 | 1074-29 55 | 1085-97 
42 | 1074-30 55 | 1086-98 
42 | 1074-31 55 | 1086-99 
44 | 1075-32 55 | 1087- 1 
44 | 1075-33 56 | 1087- 3 
44 | 1075-34 Mast. &S. | 1088- 4 
44 § 435 | 1088- 5 
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[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 16] 


ANALYSIS 
I. DEFINITIONS [sub-analysis p 1] 
II. NATURE, GROUNDS, AND PROPRIETY OF RECEIVERSHIP [sub-analysis p 1] 
Ill. APPOINTMENT, QUALIFICATION, and TENURE [sub-analysis p 2] 
IV. TITLE TO, AND POSSESSION OF, PROPERTY [sub-analysis p 3] 
V. ADMINISTRATION ([sub-analysis p 4] 
VI. PROOF AND ‘eu OF CLAIMS; PRIORITIES; PARTIES AND FUNDS LIABLE [sub- 
analysis p 9 
VII. ACTIONS AND PROCEEDINGS BY AND AGAINST RECEIVERS [sub-analysis p 12] 
VIIT. ACCOUNTING, ALLOWANCES, AND COMPENSATION [sub-analysis p 13] 
IX. FOREIGN AND ANCILLARY RECEIVERS [sub-analysis p 14] 
X. LIABILITIES ON BONDS OR UNDERTAKINGS [sub-analysis p 16] 
XI. WRONGFUL RECEIVERSHIP [sub-analysis p 16] 


SUB-ANALYSIS 
I. DEFINITIONS [§§ 1-2] p17 


A. Receiver [§ 1] p17 
B. Receivership [§ 2] p18 


II. NATURE, GROUNDS, AND PROPRIETY OF RECEIVERSHIP [§{§ 3-35] p 19 
a Nature and Object of Remedy ae a [§ 3] p 19 
Origin and Development [§ 4] p 2 
C. Ancillary and Provisional Geto [§§ 5-6] p 21 
1. In General [§ 5] p 21 
2. In Injunction Suit [§ 6] p 23 é 
D. Actions and Proceedings in Which Available [§§ 7-8] p 23 
1. In General [§ 7] p 23 
2. Actions Involving Real Property [§ 8] p 23 
EK. Pendency of Cause [§ 9] p 24 
F. Hzeistence, Nonexistence, or Exhaustion of Other Remedy [§§ 10-11] p 25 
1. In General [§ 10] p 25 
2. Taking or eerie of Bond [§ 11] p 26 
G. To Whom Available [§§ 12-15] p 27 
1. In General [§ 12] p 27 
2. Probability of Ultimate Success [§ 13] p 28 
3. Creditor [§ 14] p 29 
4. Debtor or Defendant [§ 15] p 30 
Against Whom Available [§ 16] p 30 
Property Subject to [§§ 17-18] p 31 
1. In General [§ 17] p 31 
2. Property in Custody of Law [§ 18] p 32 ° 
J. General Considerations Affecting Grant or Refusal [§§ 19-21] p 32 
1. In General [§'19] p 32 
2. Discretion of Court [§ 20] p 34 
3. Benefit or Injury [§ 21] p 36 
K. Grounds for Grant or Refusal [§§ 22-35] p 37 
1. In General [§ 22] p 37 
2. Danger of Loss, Removal, or Disposition of, or Injury to, Property [§§ 93 30] p 39 
a. In General [§ 23] p 39 
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b. Deterioration or Depreciation [§ 24] p 41 
ce. Default in Payment of Taxes [§ 25] p 41 
d. Imminent Danger [§ 26] p 41 
e. Lack of Property [§ 27] p 42 
f. Lack of Right or Capacity To Care for Property [§§ 28-29] p 42 
(1) In General [§ 28] p 42 
(2) Decedent’s Estate [§ 29] p 43 
g. Where Parties Have Equal Rights [§ 30] p 44 
3. Fraud [§ 31] p 44 : 
4. Insolvency [§ 32] p 45 
5. Prevention of Pursuit of Remedies by Creditors [§ 33] p 47 
6. Performance or Enforcement of Judgment or Decree [§§ 34-35] p 47 
a. In General [§ 34] p 47 ; 
b. Equitable Execution [§ 35] p 48 


Ill. APPOINTMENT, QUALIFICATION, AND TENURE [§§ 36-116] p 49 
A. Jurisdiction To Appoint [§§ 36-41] p 49 
1. In General [§§ 36-37] p 49 
a. Courts [§ 36} p 49 
b. Judges and Officers of Courts [§ 37] p 50 
2. At Chambers or in Vacation [§ 38] p 51 
3. Venue and Territorial Jurisdiction [§ 39] p 51 
4. Appointment by Consent of Parties [§ 40] p 52 
5. Appointment on Court’s Own Motion [§ 41] p 53 
B. Form and Sufficiency of Application [§§ 42-47] p 53 
1. Form and Verification [§ 42] p 53 
2. Allegations [§§ 43-45] p 53 
a. In General [§ 43] p 53 
b. Facts or Conclusions [§ 44] p 54 
c. Description of Property [§ 45] p 55 
3. Prayer [§ 46] p 55 
4. Amendment [§ 47] p 55 
C. Time for Application and Appointment [§§ 48-51] p 55 
1. In General [§ 48] p 55 
2. Before Answer [§ 49] p 56 : 
3. After Answer and before Judgment or Decree [§ 50] p 56 
4. After Judgment or Decree [§ 51] p 57 
. Parties on Application [§ 52] p 57 
Notice of Application [§§ 53-58] p 58 
1. Necessity [§§ 53-56] p 58 
a. In General [§ 53] p 58 
b. In Exceptional Cases [§§ 54-55] p 59 
(1) In General [§ 54] p 59 
(2) Showing and Determination of Cause for Dispensing with Notice [§ 55] p 61 
ce. Where Parties Have Opportunity To Be Heard [§ 56] p 61 
2. Effect of Failure To Give [§ 57] p 62 
3. Sufficiency and Service [§ 58] p 62 
Pleadings in Opposition 'to Application [§ 59] p 62 
. Hearing and Determination [§§ 60-74] p 63 
1. In General [§ 60] p 63 
2. Scope of Inquiry and Relief Generally [§ 61] p 63 
3. Use, Consideration, and Sufficiency of Papers, Records, and Evidence {§§ 62-67] p 64 
a. In General [§ 62] p 64 
b. Use and Consideration of Pleadings, Affidavits, and Depositions [§ 63] p 64 
ce. Burden of Making, and Sufficiency of, Showing [§§ 64-67] p 65 
(1) In General [§ 64] p 65 
(2) Where Allegations Not Controverted [§ 65] p 65 
(3) Where Grounds Denied or Controverted [§ 66] p 66 
(4) Where Pleading Verified upon Information and Belief [§ 67] p 66 
4. Findings [§ 68] p 67 i 
5. Terms and Conditions [§§ 69-71] p 67 
a. On Granting Application [§§ 69-70] p 67 
(1) In General [§ 69] p 67 
(2) Bond by Applicant [§ 70] p 67 
_b. On Refusing Application [§ 71] p 68 
6. Order or Decree [§§ 72-74] p 68 
a. In General [§ 72] p 68 
b. Provisions as to Property [§ 73] p 69 
_¢. As Preventing Renewal of Application [§ 74] p 70 
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H. Eligibility, Selection, and Qualification of Recetwer [§§ 75-90] p 70 
1. Eligibility [§§ 75-83] p 70 
a. In General [§ 75] p 70 
b. Indifference or Lack of Interest [§§ 76-83] p 71 
(1) In General [§ 76] p 71 
(2) Master, Clerk, or Sheriff [§ 77] p 71 
(3) Party [§ 78] p 71 
(4) Rélative or Next Friend of Party [§ 79] p 72 
(5) Agent or Employee of Party [§ 80] p 72 
(6) Attorney [§ 81] p 72 
(7) Assignee or Trustee [§ 82] p 73 
(8) Creditor [§ 83] p 73 
2. Selection [§§ 84-85] p 73 
a. Province of Court and Parties [§ 84] p 73 
b. Reference to Master [§ 85] p 74 
3. Number [¥ 86] p 74 
4. Acceptance of Appointment [§ 87] p 74 
5. Qualification [§§ 88-90] p 74 
a. Bond [§§ 88-89] p 74 
(1) In General [§ 88] p 74 
(2) New, Additional, or Reduced Security [§ 89] p 76 
b. Oath [§ 90] p 76 i 
I. Extension of Receivership and Subsequent Appointments [§ 91] p 76 
J. Change or Revocation of Order of Appointment [§§ 92-97] p 78 
1. Amendment or Modification [§ 92] p 78 
2. Revocation or Vacation [§§ 93-95] p 78 
a. In General [§ 93] p 78 
b. Duty or Discretion of Court [§ 94] p 80 
ce. Effect of Vacation or Refusal To Vacate [§ 95] p 80 
3. Superseding by Judgment [§ 96] p 81 
4. Disapproval or Reversal by Appellate Court or Jvdge [8 97] p 
K. Objections to, and Effect of, Irregular or Invalid Appointment [§§ on 705] p81 
1. Effect of Irregular or Invalid Appointment [§ 98] p 81 
2. Who May Object [§ 99] p 82 
3. Time and Mode of Making Objection [§§ 100-103] p 82 
a. In General [§ 100] p 82 
b. Collateral Attack [§§ 101-103] p 82 
(1) Jn General [§ 101] p 82 
(2) Upon Particular Grounds [§ 102] p 83 
(3) In Particular Suits or Proceedings [§ 103] p 84 
4. Cure, Waiver, and Estoppel [§§ 104-105] p 85 
a. In General [§ 104] p 85 : 
b. As to New Party [§ 105] p 86 
L. Continuous, Duration, and Termination of Receivership [§§ 106-110] p 87 
1. In General [§ 106] p 87 
2. During Pendency, or after Termination, of Swit [§ 107] p 88 
3. Before or after Collections, Payments, Distribution, and Accounting [§ 108] p 89 
4, Notice of Discharge of Receiver [§ 109] p 90 
5. Effect and Vacation of Discharge of Receiver [§ 110] p 90 
M. Death, Removal, or Resignation of Receiver [§§ 111-116] p 91 
1. Death [§ 111] p 91 
2. Removal [§§ 112-114] p 91 
a. In General [§ 112] p 91 , 
b. Grounds [§§ 113-114] p 92 
(1) In General [§ 113] p 92 
(2) Statement, Notice, and Proof [§ 114] p 92 
3. Resignation [§ 115] -:p 93 
4. Appointment of Successor [§ 116] p 93 


IV. TITLE TO, AND POSSESSION OF, PROPERTY [§§ 117-162] p 93 
In General [§ 117] p 93 
- Custody of Court [§ 118] p 95 
Estate or Interest of Receiver [§ 119] p 96 
Assignment or Conveyance to Receiver [§ 120] p 97 
Attornment or Accounting by Tenants [§ 121] p 98 
Property and Rights Included [§§ 122-127] p 98 
1. In General [§ 122] p 98 
2. Exempt Property [§ 123] p 99 
3. Property Fraudulently Conveyed [§ 124] p 99 
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4. Limitation to Interest and Title of Parties [§§ 125-127] p 99 
a. Im General [§ 125] p 99 
b. Equities, Liens, and Claims of Third Persons [§ 126] p 102 
c. Set-Off and Counterclaim [§ 127] p 103 
G. Time of Vesting or Accrual of Right or Title [§§ 128-130] p 105 
1. In General [§ 128] p 105 
2. Relation Back to Time of Appointment [§ 129] p 105 
3. Relation Back to Time Prior to Appointment [§ 130] p 107 
H. Enforcement of Rights and Protection of Possession [§§ 131-146] p 108 
1. Compelling Delivery to Receiver [§§ 131-133] p 108 
a. Order for Delivery [§ 131] p 108 
b. Duty of Parties To Deliver [§ 132] p 109 
e. Contempt Proceedings [§ 133] p 110 
2. Interference with Receiver’s Rights and Possession [§§ 134-144] p 111 
a. Property in Possession [§§ 184-140] p' 111 
(1) General Rule [§ 184] p 111 
(2) Necessity of Actual Interference [§ 135] p 112 
(3) Strikes and Labor Combinations [§ 186] p 112 
(4) Injunction To Prevent Interference {§ 137] peels 
(5) Contempt Proceedings Punishing Interference with Possession [§§ 138-140] p 
iS 
(a) In General [§ 138] p 118 
(b) Defenses [§ 139] p 115 
(c) Warver [§ 140] p 115 
b. Property Not in Hand [§§ 141-144] p 116 
(1) In General [§ 141] p 116 
(2) Strangers in Possession and Claiming Rights [§ 142] p 116 
(3) Property beyond Jurisdiction [§§ 143-144] p 118 
(a) In General [§ 143] p 118 
(b) Assignment or Conveyance [§ 144] p 119 
3. Attornment and Interference with Rents and Possession [§ 145] p 119 
4. Notice of Appointment [§ 146] p 119 
I. Liens on, and Adverse Claims to, Property [§§ 147-162] p 120 
1. Protection and Enforcement in General [§§ 147-152] p 120 
a. By Application in Receivership Proceedings [\§ 147-149] p 120 
(1) In General [§ 147] p 120 
(2) Order for Restoration of Property [§ 148] p 122 
(3) As between Different Receivers [§ 149] p 123 
“b. Right to, and Suspension of, Ordinary Remedies [§§ 150-151] p 123 
(1) In General [§ 150] p 123 
(2) Right To Sue Debtor and Effect on Pending Actions [§ 151] p 124 
ce. Acquisition of Liens after Appointment of Receiver [§ 152] p 124 
2. Particular. Liens and Claims [§§ 153-162] p 125 
Right of Landlord against Tenant [§ 153] 
Conditional Sales; Vendors’ Liens [§ 154] 
Mechanies’ Liens T§ 155] p 126 
. Mortgages [§ 156] p 127 
Pledges and Securities [§ 157] p 128 
Judgment, Execution or Attachment, and Garnishment [§§ 158-162] p 129 
(1) Prior Liens [§§ 158-159] p 129 
(a) In General [§ 158] p 129 
(b) Retention of Possession or Delivery to Receiver [§ 159] p 129 
(2) Acquisition of Liens after Custody of Law Attaches [§§ 160- “162] p 131. 
(a) In General [§ 160] p 131 
(b) When Custody or Possession of Receiver Not Disturbed [§ 161] p 133 
(c) Leave of Court [§ 162] p 134 
V. ADMINISTRATION [§§ 163-385] p 135 
A. Character and Status of Receiver [§§ 163-167] p 135 
1. In General [§ 163] p 135 
2. As Representative of Parties [§§ 164-166] p 137 
a. In General [§ 164] p 137 
b. After Ascertainment of Party Entitled [§ 165] p 138 
¢e. Collusive Appointment [§ 166] p 139 
3. As Party to Receivership Suit [§ 167] p 139 
B. Supervision, Instructions, and Control of Cound [§§ 168-173] p 139 
1. In General [§ 168] p 139 
2. Scope and Extent [§ 169] p 140 
3. Exercise of Supervision and Control [§§ 170-172] p 141 
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a. In General [§ 170] p 141 
b. On Application of Receiver [§§ 171-172] p 141 
(1) In General [§ 171] p 141 
(2) Notice of Application [§ 172] p 141 
4. Obedience and Disobedience of Orders [§ 173] p 142 
C. Powers and Duties of Receivers [§§ 174-222] p 143 
1. In General [§§ 174-177] p 143 
a. Source and.Extent [§ 174] p 143 
b. Nature [§ 175] p 144 
e. Discretion of Receiver [§ 176] p 144 
d. Delegation of Power [§ 177] p 144 
2. Joint and Successive Receivers [§§ 178-180] p 145 
a. Joimt Receivers [§ 178] p 145 
b. Successive Receivers [§ 179] p 145 
c. Representative of Deceased Receiver [§ 180] p 145 
3. Collection, Custody, and Management of Property [§§ 181-211] p 145 
a. In General [§ 181] p 145 
b. Collection and Reduction to Possession [§§ 182-186] p 146 
(1) In General [§ 182] p 146 
(2) Collection of Debts and Claims [§§ 183-186] p 146 
(a) In General [§ 183] p 146 
(b) Acceptance of Check ov Note [§ 184] p 147 
(ec) Taking Security [§ 185] p 147 
(d) Compromise and Setilement [§ 186] p 147 
Inventory, Appraisal, and Report [§ 187] p 148 
Waiver or Surrender of Rights and Claims [§ 188] p 148 
Custody and Preservation of Property [§ 189] p 148 
Assumption and Performance of Contracts [§§ 190-192] p 149 
(1) In General [§ 190] p 149 
(2) Leases [§§ 191-192] p 152 
(a) In General [§ 191] p 152 
- (b) Adoption of Lease and Liability for Rent [§ 192] p 154 
. Disposition of Property and Funds [§§ 193-208] p 154 
(1) In General [§ 193] p 154 
(2) Deposits [§ 194] p 155 
(3) Investments [§ 195] p 156 
(4) Contracts and Expenditures [§§ 196-207] p 157 
(a) In General [§ 196] p 157 
ee? Authorization or Approval [§$ 197-199] p 157 
aa. In General [§ 197] p 157 
bb. Prior Authorization [§ 198] p 158 
ee. Subsequent Approval [§ 199] p 158 
(c) Third Persons Bound To Know EHatent of Authority [§ 200] p 160 
(d) Particular Contracts and Expenditures [§§ 201-207] p 160 
aa. Insurance [§ 201] p 160 
bb. Taxes [§ 202] p 160 
ec. Repairs and Improvements [§ 203] p 161 
dd. Leases [§ 204] p 161 
ee. Borrowings and Advances [§§ 205-207] p 163 
(aa) In General [§ 205] p 163 
(bb) Advances by Receiver in Personal Capacity [§ 206] p 163 
(ec) Security for Repayment [§ 207] p 163 
(5) Torts of Receiver [§ 208] p 164 
h. Good Faith and Prudence [§ 209] p 164 
i. Personal Interest, Profit, or Advantage [§§ 210-211] p 164 
(1) Inu General [§ 210] p 164 
(2) Participation in Transactions Involving Trust Property [§ 211] p 165 
4. Continuance and Conduct of Business [§§ 212-215] p 166 
a. In General [§ 212] p 166 
b. Business Conducted at Loss [§ 213] p 167 
e. Hxpenditures and Indebtedness '[§ 214] p 168 
d. Completion of Work or Contracts [§ 215] p 168 
5. Employment of Agents and Assistants [§§ 216-219] p 168 
a. In General [§ 216] p 168 
b. Hiring, Retention, and Discharge [§ 217] p 169 
e. Compensation [§ 218] p 169 
d. Supervision of Court [§ 219] p 170 
6. Employment of Counsel [§§ 220-221] p 170 
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a. In General [§ 220] p 170 
_b. Selection and Dismissal [§ 221] p 171 
7. Records and Accounts [§ 222] p 172 
D. Responsibility for Losses and Liabilities Incurred in Administration [§§ 223-226] p 172 
1. In General [§ 223] p 172 
2. Personal Immunity or Liability of Receiver [§§ 224-226] p 173 
a. In General [§ 224] p 173 
b. Personal Immunity [§ 225] p 173 
ce. Personal Liability [§ 226] p 175 
E. Receivers’ Certificates [§§ 227-312] p 176 
1. Definition and Nature [§ 227] p 176 
2. Power To Authorize [§§ 228-230] p 177 
a. In General [§ 228] p 177 
b. Delegation of Power [§ 229] p 177 
ce. Exercise of Power [§ 230] p 177 
8. Issuance [§§ 231-240] p 177 
a. In General [§ 231] p 177 
b. Proceedings for Authorization [\§ 232-236] p 178 
(1) In General [§ 232] p 178 
(2) Notice [§§ 233-235] p 178 
‘ (a) Necessity [§ 233] p 178 
(b) Form [§ 234] p 179 
(ce) Effect of Lack of Notice [§ 235] p 179 
(3) Form of Order [§ 236] p 180 
ce. Form and Provisions of Certificate [§§ 237-239] p 180 
(1) In General [§ 237] p 180 
(2) Principle Amount [§ 238] p 181 
(3) Interest [§ 239] p 181 
d. Other Instruments [§ 240] p 181 
4. Validity, Disposition, and Sale [§§ 241-243] p 181 
a. In General [§ 241] p 181. 
b. Sale below Par [§§ 242-243] p 182 
(1) Authority of Court [§ 242] p 182 
(2) Authority of Receiwer [§ 243] p 182 
5. Application of Proceeds {\§ 244-245] p 182 
a. In General [§ 244] p 182 
b. Duty of Holder [§ 245] p 182 
6. Negotiability and Transfer [§§ 246-250] p 182 
a. In General [§ 246] p 182 
b. Rights of Holders [§§ 247-248] p 182 
(1) In General [§ 247] p 182 
(2) Retention of Property [§ 248] p 183 
¢. Liabilities of Holders [§ 249} p 183 
d. Certificate Not in Usual Form [§ 250] p 183 
. Lien [§ 251] p 183 
. Priorities [§§ 252-296] p 184 
a. In General [§ 252] p 184 
b. Power of Court in General [§§ 253-257] p 184 
(1) Existence of Power [§§ 253-254] p 184 
(a) In General [§ 253] p 184 
(b) Decedents’ Estates [§ 254] p 184 
(2) Reservation of Power [§ 255] p 184 
(3) Exercise of Power [§§ 256-257].p 185 
(a) In General [§ 256] p 185 
(b) In What Kind of Proceeding [§ 257] p 185 
¢. Purpose of Isswe and Character of Insolvent [§§ 258-271] p 185 
(1) In General [§ 258] p 185 
(2) Preservation of Property [§§ 259-261] p 186 
(a) In General [§ 259] p 186 
(b) Public or Private Character of Corporation [§ 260] p 186 
(c) What Constitutes Preservation [§ 261] p 187 
(3) Continuance of Operations [§§ 262-265] p 187 
(a) Public Service Corporations [§ 262] p 187 
(b) Private Corporations [§ 263] p 187 
(c) What Constitutes Public or Private Corporation [§ 264] p 188 
(d) Individuals [§ 265] p 189 
(4) Construction and Permanent Improvements [§§ 266-267] p 189 
(a) Public Service Corporations [§ 266] p 189 
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(b) Private Corporations [§ 267] p 190 
(5) Repairs [§ 268] p 190 
(6) Insurance [§ 269] p 190 
(7) Payment of Preéxisting Debts [§ 270] p 190 
(8) Supplies, Rentals, and Equipment [§ 271] p 191 
d. Preference as against Particular Claims [§§ 272-292] p 192 
(1) Taxes [§ 272] p 192 
(2) Government Loan [§ 273] p 192 
(3) Judgment and Attachment Liens [§ 274] p 192 
(4) Mechanics’ and Labor Liens [§ 275] p 192 
(5) Debts Secured by Mortgage [§§ 276-280] p 193 
(a) In General [§§ 276-277] p 193 
aa. Priority as to Corpus [§ 276] p 193 
bb. Priorities as to Income [§ 277] p 193 


[53 C.J.) 


(b) Money Spent on Property Outside Turion [§ 278] p 194 


> (ec) Reorganization Mortgage [§ 279] p 194 
(d) Substitution of Securities [§ 280] p 194 
(6) Vendors’ Liens [§ 281] p 194 
(7) Traffic Lien [§ 282] p 195 
(8) Unsecured Debts in General [§§ 283-284] p 195 
(a) Arising Prior to Receivership [§ 283] p 195 
(b) Arising Subsequent to Receivership [§ 284] p 195 
(9) Hapenses of Operating Business [§§ 285-286] p 196 
(a) In General [§ 285] p 196 
/ (b) Supply Creditors [§ 286] p 196 
(10) Death or Injury Claims [§ 287] p 197 
(11) Hapenses of Receivership [§§ 288-290] p 197 
(a) In General [§ 288] p 197 
(b) Compensation of Receiver [§ 289] p 197 
(c) Counsel Fees [§ 290] p 197 
(12) Purchaser at Mortgage Foreclosure Sale [§ 291] p 198 
(13) Stockholders [§ 292] p 198 
e. Priority as between Different Classes of Certificates [§§ 293-295] p 198 
(1) Time of Issuance [§ 293] p 198 
(2) Purpose [§ 294] p 198 
(3) Unauthorized Certificates [§ 295] p 199 
f. Application for Priority [§ 296] p 199 
9. Payment [§§ 297-299] p 199 
a. In General [§ 297] p 199 
b. Fund or Property from Which Payable [§ 298] p 199 
ce. Repayment of Moneys Advanced on Certificates [§ mF p 199 
10. Enforcement [§§ 300-311] p 199 
In General [§ 300] p 199 
Method of Enfcrcement in General [§ 301] p 199 4 
. Sale Subject to Lien of Certificates [§ 302] p 200 
Sale Free from Lien of Certificates [§*303] p 200 
Separate Action To Enforce Lien [§ 304] p 200 
. Exchange for Other Instruments [§ 305] p 201 
Review and Objections [§§ 306-311] p 201 
(1) In General [§ 306] p 201 
(2) Objections [§§ 307-309] p 201 
(a) Time [§ 307] p 201 
(b) Mode [§- 308] p 202 
- (e) Persons Entitled To Object [§ 309] p 202 
(3) Waiver and Estoppel [§§ 310-311] p 202 
(a) In General [§ 310] p 202 
(b) Trustees, Committees, and Bondholders [§ 311] p 202 
11. Cancellation [§ 312] p 203 
F. Sale of Property [§§ 313-383] p 203 
1. Natwre of Receiver’s Sale [§ 313] p 203 
2. Necessity and Propriety of Sale [§ 314] p 203 
3. Power of Recewer To Sell [§ 315] p 205. 
4. Authorization or Direction of Sale [§§ 316-320] p 205 
a. In General [§ 316] p 205 
b. Proceedings To Procure [§§ 317-320] p 206 
(1) In General [§ 317] p 206 
(2) Notice of Application [§ 318] p 206 
(3) Objections [§ 319] p 206 
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(4) Order for Sale [§ 320] p 206 
. What Property May Be Sold [{§ 321] p 207 
. Notice of Sale [§ 3822] p 207 
. By Whom Sale Made [§ 323] p 208 
. Terms and Conditions of Sale [§§ 324-330] p 208 
a. In General [§ 324] p 208 
b. Price [§§ 325-326] p 208 
(1) In General [§ 325] p 208 
(2) Minimum or Upset Price [§ 326] p 209 
Cash or Credit [§ 327] p 209 
Sale Subject to, or Free from, Encumbrances [\ 328] p 209 
Warranties [§ 329] p 210 ° 
Right of Redemption [§ 330] p 210 
» 9. Who May Purchase [§§ 331-333] p 210 
a. In General [§ 331] p 210 
b. Receiver [§§ 332-333] p 210 
(1) In Official Capacity [§ 332] p 210 
(2) In Personal Capacity [§ 333] p 210 
10. Conduct of Sale [§§ 334-340] p 211 
a. In General [§ 334] p 211 
b. Public or Private Sale [§ 335] p 211 
e. Time-of Sale [§ 336] p 211 
d. Place of Sale [§ 337] p 211 
e. Sale in Gross or in Parcels {§§ 338-339] p 212 
(1) In General [§ 338] p 212 
(2) Sale in Usual Course of Business [§ 339] p 212 
f. Order of Selling [§ 340] p 212 
11. Confirmation of Sale [§§ 341-354] p 212 
a. Necessity [§ 341] p 212 
b. Proceedings for Confirmation [§§ 342-351] p 213 
(1) Im General [§ 342] p 213 
(2) Notice [§ 343] p 213 
(3) Objections [§ 344] p 213 
(4) Hearing and Determination [§§ 345-349] p 213 
(a) In General [§ 345] p 213 
(b) Matters Considered [\\ 346-348] p 214 
aa. In General [§ 346] p 214 
bb. Inadequacy of Price; Higher Offer [§ 347] p 214 
ec. Chilling or Stifling Competition [§ 348] p 215 
(c) Opening Biddings [§ 349] p 215 
(5) Order [S§ 350-351] p 215 
(a) In General [§ 350] p 215 
(b) Modtfication or Vacation [§ 351] p 215 
e. Effect of Confirmation [§§ 352-353] p 216 
(1) In General [§ 352] p 216 
(2) As Tantamount to Prior Authorization [§ 353] p 216 
d. Failure or Refusal To Confirm [§ 354] p 216 
12. Setting Aside Sale or Confirmation [§ 355] p 216 
13. Collateral Attack on Sale |§ 356] p 217 
14. Compliance with, and Enforcement of, Purchase [§§ 357-365] p 218 
a. Payment of Purchase Money [§ 357].p 218 
b. Abatement of Price [§ 358] p 218 
ce. Release of Purchaser [§§ 359-360] p 218 
(1) In General [§ 359] p 218 
(2) Reimbursement upon Release [§ 360] p 219 \ 
d. Enforcing Compliance [S$ 361-363] p 219 
(1) By Purchaser [§§ 361-362] p 219 
(a) In General [§ 361] p 219 
(b) Defenses and Objections [§ 362] p 219 
(2) By Receiver [§ 363] p 220 
e. Transfer of Title [§ 364] p 220 
f. Actions for Breach; Forfeiture of Deposit [§ 365] p 220 
15. Resale [§ 366] p 220 
16. Effect of Sale [§§ 367-382] p 221 
a. In General [§ 367] p 221 
b. Rights and Title of Purchaser [§§ 368-373] p 221 
(1) In General [§ 368] p 221 
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(2) Covenants; Warranty of Title [§ 369] p 223 
(3) Rule of Caveat Emptor [§ 370] p 223 
(4) Estoppel To Deny Title [§ 371] p 223 
(5) Effect of Errors and Irregularities [§§ 372-373] p 224 
(a) In General [§ 372] p 224 
(b) Reversal or Vacation of Decree [§ 373] p 224 
vu. Liens and Encumbrances [§§ 374-379] p 224 
(1) Prior Encumbrances [§§ 374-378] p 224 
(a) In General [§ 374] p 224 
(b) Taking Subject to Encumbrances [§ 375] p 224 
(ce) Taking Free from Encumbrances [§ 376] p 225 
{d), Waiver of Encumbrance [§ 377] p 226 
(e) Estoppel To Assert Lien or Encumbrance [§ 378] p 226 
(2) Subsequent Encumbrances [§ 379] p 226 
d. Liability of Purchasers [§§ 380-381] p 226 
(1) In General [§ 380] p 226 
(2) For Failure To Complete Purchase [§ 381] p 227 
e. Redemption [§ 382] p 227 
17. Proceeds of Sale [§ 383] p "998 
G. Disposition of Property at Termination of Receivership [S§ 384-385 ] p 228 
1. In General [§ 384] p 228 
2. Liability for Claims and Charges [§ 385] p 229 


VI. PROOF AND PAYMENT OF CLAIMS; PRIORITIES; PARTIES AND FUNDS LIABLE 
[§§ 386-526] p 230 
A. Determination of Claims against Estate [§§ 386-405] p 230 
1. Claims Provable [§§ 386-388] p 230 
a. In General [§ 386] p 230 
b. Provability of Particular Claims [§§ 387-388] p 231 
(1) Recewership Expenses [§ 387] p 231 
.(2) Other Claims [§ 388] p 232 
2. Amount of Claim [§§ 389-391] p 234 
a. In General [§ 389] p 234 
b. Secured Claims [§ 390] p 234 
e. Interest [§ 391] p 235 
3. Customary Procedure [§§ 392-404] p 236 
7 a. Presentation and Proof [§§ 392-895] p 236 
(1) Presentation [§§ 392-394] p 236 
(a) In General [§ 392] p 236 
(b) Time [§ 393] p 237 
(c) Effect of Failure To Present in Time [§ 394] p 237 
(2) Proof of Claim [§ 395] p 238 
b. Allowance or Disallowance on Presentation [§§ 396-398] p 238 
(1) In General [§ 396] p 238 
(2) Compromise [§ 397] p 239 
(3) Arbitration [§ 398] p 239 
e. Objections to Allowance on Presentation [§§ 399-402] p 239 
(1) By Recewer [§ 399] p 239 
(2) By Creditors [§ 400] p 240 
(3) By Purchaser {§ 401] p 240 
(4) Reference [§ 402] p 240 
d. Final Judgment or Order Ts 403] p 240 
e. Review [§ 404] p 241 
4. Intervention [§ 405] p 241 
B. Priorities [§§ 406-494] p 242 
1. Right to Preference [§§ 406-485] p 242 
a. In General [§ 406] p 242 
b. Taxes [§§ 407-411] p 243 
(1) Im General [§ 407] p 243 
(2) Interest and Penalties [§ 408] p 244 
(3) Loans and Advancements for Payment [§ 409] p 244 
(4) Transferee of Tax Fieri Facias [§ 410] p 245 
(5) Enforcement of Right [§ 411] p 245 
e. Claims of Political Entities Other than for Taxes [§§ 412-413] p 245 
(1) In General [§ 412] p 245 
(2) Debts Due to United States [§ 413] p 246 “ 
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d. Fiduciary Obligations [§ 414] p 246 
e. Special Funds [§ 415] p 248 
f. Existing Liens [§§ 416-421] p 248 
(1) In General [§ 416] p 248 
(2) Equitable Liens or Assignments [§ 417] p 249 
(3) Vendor’s Liens [§ 418] p 250 
(4) Conditional Sales {§ 419] p 250 
(5) Liens of Judgments, Executions, or Attachments [§ 420] p 250 
(6) Transfer of Lien to Proceeds [§ 421] p 241 
g. Claims Arising during Conduct of Receivership [§§ 422-448] p 252 
(1) To What Claims Preferred [§§ 422-431] p 252 
(a) General Creditors [§ 422] p 252 
(b) Claims for Operation of Business Prior to Receivership [§ 423] p 252 
(c) Taxes [§ 424] p 252 
(d) Mortgagees and Other Lienors [§§ 425-431] p 253 
aa. Consent by Lienors [§ 425] p 253 
bb. Hstoppel To Deny Priority [§ 426] p 255 
ec. Character of Claim Asserted [§§ 427-431] p 255 
(aa) Haxpenses of Receivership [§§ 497-198} p 255 
aaa. In General [§ 427] p 255 
bbb. Hapenses of Bihecwidisen and Protection of Prop- 
erty [§ 428] p 256 
(bb) Eapenses of Operation of Business [§§ 429-431] p 257 
aaa. Public Sérvice Corporations [§ 429] p 257 
bbb. Private or Industrial Concerns [§ 430] p 258 
cee. Construction Projects [§ 431] p 259 
(2) Claims Entitled to Preference [§§ 432-445] p 260 
(a) In General [§ 482] p 260 
(b) Receiver’s Compensation [§ 433] p 260 
(c) Costs [§ 434] p 261 
(d) Attorney’s Fees [§ 435] p 261 
‘ (e) Rental [§ 486] p 262 
(f) Repairs to Property [§ 437] p 263 
) Extensions, Improvements, and Additions [§ 438] p 263 
) Loans to Receivership [§ 439] p 264 
(i) Damages [§ 440] p 264 
(j) Interest [§ 441] p 265 
) Miscellaneous Heine: [§§ 442-444] p 265 
aa. Of Administration [§ 442] p 265 
bb. Of Protecting and Preserving Property [§ 443] p 265 
ce. Of Operation of Business [§ 444] p 266 
(1) Effect of Assignment of Claim [§ 445] p 267 
(3) Order of Preference as between Claims Arising during Receivership [§ 446] p 
267 


(4) Diversion of Funds [§ 447] p 268 


(5) Necessity of Award of Preference in Order Authorizing Expenditures [§ 448] p 
269 


h. Operating Expenses before Receivership [§§ 449-485] p 270 
(1) In Absence of Statute [§§ 449-479] p 270 
(a) In General [§ 449] p 270 
' (b) Reasons for, or Basis of, Rule [§ 450] p 271 
(c) Business of Debtor and Type of Corporation [§ 451] p 272 
(d) Matters of Procedure Affecting Allowance of Priority [§ 452] p 273 


(e) Hatent of Allowance and Funds or Property Chargeable [§§ 453-461] p 
274 


aa. In General [§ 453] p 274 ~ 
bb. Income or Earnings [§ 454] p 274 
ee. Corpus [§§ 455-457] p 276 
(aa) In General [§ 455) p 276 
(bb) Absence of Diversion [§ 456] p 277 
(ec) As against Other General Creditors [§ 457] p 278 
dd. What Constitutes Diversion [§§ 458-461] p 278 
(aa) Person Benefited [§ 458] p 278 
(bb) Necessity for Expenditure Out of Income [§ 459] p 279 
(cc) Time of Expenditure [§ 460] p 279 : 
: (dd) Consideration for Expenditure [§ 461] p 279 
(f) Time of Incurring Indebtedness [§ 462] p 280 
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(g) Contracting on Faith of Current Earnings [§ 463] p 282) 
(h) Effect of Lease of Mortgaged Property |‘ 464] p 282 
(i) Effect of Assignment of Claim [§ 465] p 283 
(j) Consideration for, or Basis of, Claim or Debt [§§ 466-478] p 283 


aa. In General [§ 466] p 283 a 
bb. Current Supplies or Equipment [§ 467] p 284 
ee. Labor or Services [§§ 468-470] p 286 
(aa) In General [§ 468] p 286 
(bb) Administrative Officer [§ 469] p 287 
(ec) Attorney [§ 470] p 287 
dd. Maintenance and Repairs [§ 471] p 287 
ee. Original Construction and Permanent Improvements and Equip. 
ment [§ 472] p 288 
ff. Trafic Balances or Agreements [§ 473] p 289 
ge. Rental or Other Compensation for Use of Roads or Other Facili- 
ties [§ 474] p 290 
hh. Loans and Advances [§ 475] p 
u. Swretyship, Guaranty, and ds ates [§ 476] p 291 
jj. Damages [§ 477] p 292 
kk. Interest [§ 478] p 293 
~ (k) Waiver or Loss of Priority [§ 479] p 293 
(2) Constitutional or Statutory Provision Creating Prioray [§§ 480-485] p 293 
(a) In General [§ 480] p 293 
(b) Types and Effect of Statutes in General [§ el p 294 
(ce) Particular Claims [§§ 482-485] p 294 
aa. Materials, Supplies, and Equipment [§ 482] p 294 
bb. Labor or Service [§ 483] p 295 
ce. Damages [§ 484] p 296 
dd. Interest [§ 485] p 296 


2. Proceedings To Fix or Settle Priorities ss. 486-494] p 296 


a. 


Jurisdiction and Authority [§ 486] p 296 


b. Time for Determination [§ 487] p 297 


HER the a6 


Form of Proceeding [§ 488] p.297 


. Assertion or Pleading of Claim [§ 489] p 297 


Exception or Objection to Claim [§ 490] p 298 

Who May Raise Questions; Proper and Necessary Parties [§ 491] p 298 
Evidence [§ 492] p 298 

Hearing or Trial [§ 493] p 298 

Judgment, Decree, or Order [§ 494] p 298 


C. Parties, ie peun and Funds Liable [§§ 495-510] p 299 
1. For Receivership Expenses [§§ 495-509] p 299 


a. 


b. 


Cc. 


d. 


e. 


In General [§ 495] p 299 
Property or Funds in Hands of Receiver $9 496-500] p 299 
(1) In General [§ 496] p 299 
(2) When Appointment of Receiver Improper or Illegal [§ 497] p 300 
(3) Property with. Liens or Encumbrances Thereon [§ 498] p 301 
(4) Charge against Income or Corpus [§ 499] p 302 
(5) Apportionment among Several Funds [§ 500] p 303 
As between Parties [§§ 501-506] p 303 
(1)_ In General [§ 501] p 303 
(2) As Deperdent upon Success or Failure in Action [§ 502] p 304 
(3) When Fund Insufficient or Fails [§ 503] p 305 
(4) When Appointment of Receiver Improper or Illegal [§ 504] p 306 
(5) Lienors [§ 505] p 307 
(6) Discontinuance or Settlement of Principal Action; Failure To Prosecute Same 
[§ 506] p 307 
Apportionment [§ 507] p 307 
Allowance to Party Out of Fund [§§ 508-509] p 307 
(1) For Expenses in General [§ 508] p 307 
(2) Attorney’s Fees [§ 509] p 308 


2. Other Claims [§ 510] p 308 
D. Payment and Distribution [§§ 511-526] \p 309 
1. Authority of Court or Receiver [§ 511] p 309 
2. Persons Entitled To Share in Distribution and Receiwe Payment [§ 512] p 309 
3. Time and Requisites for Payment and Distribution [§ 513] p 310 
4. Computation of Amount of Dividend [§§ 514-515] p 311 


a. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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b. Interest on Dividends [§ 515] p 312 
5. Order of Payment {§ 516] p 312 
6. Application of Payments [§ 517] p 312 
7. Set-Off [§ 518] p 313 
8. Objections to Payments or Distribution [§§ 519-520] p 313 
a. Who May Object and Grounds Therefor [§ 519] p 313 
b. Hstoppel To Object [§ 520] p 313 
9. Return or Recovery of Unauthorized or Improper Payments [§ 521] p 313 
10. Proceedings [§§ 522-523] p 314 
a. In General [§ 522] p 314 
b. Process and Notice [§ 523] p 314 
11. Order or Decree [§§ 524-526] p 314 
a. Form and Nature [§ 524] p 314 
b. Conclusiveness and Effect; Collateral Attack [§ 525] p 315 
c. Review [§ 526] p 315 


VII. ACTIONS AND PROCEEDINGS BY AND AGAINST RECEIVERS [§§ 527-592] p 315 
A. Remedies in Behalf of Receiver [§§ 527-536] p 315 
1. In Receivership Suit [§ 527] p 315 
2. Separate Suit or Action [§§ 528-536] p 316 ; 
a. Control of Court and Authority and Leave To Sue [§§ 528-532] p 316 
(1) In General [§ 528] p 316 
(2) EHatent, Qualification, and Repudiation of Rule [§ 529] p 317 
(3) Statutory Authority [§ 5380] p 317 
(4) Granting Leave or Directing Suit [§§ 531-532] p 318 
(a) In General [§ 531] p 318 
(b) Nature, Sufficiency, and Effect of Authority or Leave [§ 532] p 318 
b. Form of Remedy, Jurisdiction, and Venue [\§ 533-535] p 319 
(1) In General [§ 533] p 319 
(2) In Whose Name Suit Brought [§§ 534-535] p 321 
(a) In Name of Original Party in Interest [§ 534] p 321 
(b) In Name of Receiver [§ 535] p 321 
e. Security for Costs [§ 536] p 323 
B. Rights and Causes in Receiver [§§ 537-541] p 323 
1. As Representing Parties in General [§§ 537-539] p 323 
a. Rules Stated [§ 537] p.324 
b. Repudiation of Fraudulent and Invalid Transactions [§§ 538-539] p 325 
(1) In General [§ 538] p 325 
(2) Invalid and Defective, Mortgages and Conditional Sales [§ 539] p 326 
2. Rights Accruing to Receiver pending Administration [§ 540] p 327 
3. Consequent Suspension of Right of Party Represented [§ 541] p 327 
C. Defenses against Receiver [§ 542] p 329 
D. Remedies against Receiver [§§ 543-558] p 330 
1. Nature, Grounds, and Form [§§ 543-544] p 330 
a. In General [§ 543] p 330 
b. Injunction [§ 544] p 331 
2. Leave To Sue [S$ 545-558] p 331 
a. Necessity [§§ 545-551] p 331 
(1) Rule Stated [§ 545] p 331 
(2) Hatent, Qualification, and Repudiation of Rule [§§ 546-551] p 332 
(a) In General [§ 546] p 332 
(b) Action To Enforce Personal Liability [§ 547] p 333 
(ec) Statutory Modification of Rule [§ 548] p 333 
(d) Swit in Same Court [§ 549] p 336 
(e) Effect of Failure To Obtain Leave [§§ 550-551] p 336 
aa. In General [§ 550] p 336 
A bb. KH ffect on Jurisdiction [§ 551] p 336 
b. Granting Leave or Disposing of Controversy [§§ 552-554] p 338 
(1) Proceedings in General [§ 552] p 338 
(2) Grounds for Grant or Refusal, and Discretion of Court [§ 553] p 339 
(3) Imposing Conditions, Modification, and Revocation of Order [§ 554] p 341 
ce. Sufficiency of Leave [§§ 555-556| p 342 
(1) In General [§ 555] p 342 
(2) Entertaining Cause in Same Court [§ 556] p 342 
d. Liffect of Granting Leave or of Statute Dispensing with Leave [§§ 557-558] p 343 
(1) In General [§ 557] p 343 


For later cases, developments and changes in the law see Annotations, same title and section number, 


RECEIVERS [53 C.J.] 13 


(2) Jurisdiction and Venue [§ 558] p 343 
KH. Defenses by Receiver [§ 559] p 344 
F. Parties [§§ 560-570] p 345 
1. In General [§§ 560-561] p 345 
a. Actions by Receiver [§ 560] p 345 
b. Actions against Receiver [§ 561] p 346 
2. Joinder of Receivers in Actions by or against Others [§ 562] p 347 
3. Addition, Substitution, and Intervention [§§ 563-568] p 348 
a. In General [§ 563] p 348 
b. Of Receiver in Original Suit [§ 564] p 349 
c. Of Recewer To Defend Other Actions [§§ 565-566] p 349 
(1) In General [§ 565] p 349 
(2) Effect of Intervention or Substitution [§ 566] p 350 
d. Of Recewer To Prosecute, and Continuance of Action in Name of Original Party [§ 
567] p 351 
e. Of Other Parties [§ 568] p 351 
4. Description of Parties [§ 569] p 352 
5. Waier and Cure of Defects [§ 570] p 352 
G. Process and Appearance [§ 571] p 353 
H. Dismissal and Nonsuit [§ 572] p 353 
I. Pleading [§§ 573-582] p 353 
1. Petition, Declaration, or Complaint [§§ 573-578] p 353 
a. Allegations as to Receiver’s Authority [§§ 573-575 
(1) In General [§ 573] p 353 
(2) To Institute Proceeding [§ 574] p 355 
(3) Notice [§ 575] p 355 
b. Allegation of Leave To Sue Receiver [§ 576] p 355 
ce. Stating Cause of Action [§§ 577-578] p 356 
(1) By Receiver [§ 577] p 356 
(2) Against Receiver [§ 578] p 357 
2. Plea, Answer, or Affidavit of Defense [§ 579] p 357 
3. After Intervention or Change of Parties [§ 580] p 358 
4, Signature and Verification [§ 581] p 358 
5. Issues, Proof, and Variance [§ 582] p 358 
J. Evidence [§§ 583-585] p 359 | 
1. Burden of Proof [§ 583] p 359 
2. Admissibility [§ 584] p 360 
3. Weight and Sufficiency [§ 585] p 360 
K. Trial, Judgment, and Review [§§ 586-591] p 361 
1. Trial in General [§ 586] p 361 
2. Judgment [§§ 587-590] p 362 
a. Form and Sufficiency [§ 587] p 362 
b. Conclusiveness and Effect [§ 588] p 362 
ce. Enforcement [§§ 589-590] p 363 
(1) Out of What Property [§ 589} p 363 
(2) In What Court [§ 590] p 363 
3. Review [§ 591] p 364 
L. Costs [§ 592] p 364 


VIII. ACCOUNTING, ALLOWANCES, AND COMPENSATION [{§§ 593-635] p 366 
A. Accounting Generally [§§ 593-606] p 366 
1. In General [§ 593} p 366 
2. Time for, and Covered by, Accounting Generally [§ 594] p 367 
3. Upon or after Particular Events [§§ 595-597] p 368 
a. Death or Disability of Receiver [§ 595] p 368 
b. Removal, Resignation, or Discharge of Receiver [§ 596] p 368 
e. Termination of Suit or Reversal of Judgment [§ 597] p 368 
4. Form of Account or Report [§ 598] p 368 
5. Adjustment or Settlement and Proceedings Therefor [§§ 599-605] p 369 
a. In General [§ 599] p 369 
b. Parties, Notice, and Right To Be Heard [§ 600] p 370 
ec. Objections and Exceptions [§§ 601-603] p 370 
(1) To Receiver’s Account or Report Generally [§ 601] p 370 
(2) To Prior Accounts, Reports, Orders, or Proceedings [§ 602] p 371 
(3) To Master’s Report [§ 603] p 371 
d. Evidence [§ 604] p 372 
e. Construction, Conclusiveness, and Effect [§ 605] p 373 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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6. Order To Pay Balance [§ 606] p 373 
B. Charges, Credits, and Allowances [§§ 607-635] p 374 
1. In General T89 607-608] p 374 
a. Charges or Surcharges [§ 607] p 374 
b. Credits and Allowances [§ 608] p 375 
2. Rent, Interest, Profit, or Income [§§ 609-610] p 375 
a. In General [§ 609] p 375 
b. Interest [§ 610] p 376 
3. Costs [§ 611] p 376 
4. Counsel Fees [§§ 612-617] p 377 
a. Propriety of Allowance [§§ 612-613] p 377 
(1) In General [§ 612] p 377 
(2) Nature, Purpose, and Necessity of Services [§ 613] p 377 
b. Proceedings To Obtain, and Determination of, Allowance [§§ 614-617] p 378 
(1) In General [§ 614] p 378 
(2) Time [§ 615] p 379 
(3) Evidence [§ 616] p 379 
(4) Considerations Affecting Amount [§ 617] p 380 
5. Compensation [§§ 618-635] p 381 
a. Right to, and Priority of, Allowance [$6 618-623] p 381 
(1) In General [§ 618] p 381 
(2) Where Receiver Party to, or Interested in, Cause [§ 619] p 381 
(3) Forfeiture by Negligence, Misconduct, or Unsuccessful Administration [§§ 
620-621] p 382 
(a) In General [§ 620] p 382 
(b) Neglect as to Accounts or Reports [§ 621] p 382 
(4) Exclusion by Waiver, Agreement, or Order of Appointment [§ 622] p 383 
(5) Eatra Compensation [§ 623] p 383 ; 
b. Proceedings To Obtain, and Determination of, Allowance [§§ 624-634] p 383 
(1) In General [§ 624] p 383 
(2) Application, Notice, Hearing, and Evidence [§ 625] p 384 
(3) Time for, and Order of, Allowance [§§ 626-627 | p 385 
(a) In General [§ 626] p 385 
(b) Conclusiveness and Reconsideration of Order [§ 627] p 385 
(4) Measure ae Considerations Affecting Amount of Compensation [§§ 628-634] 
86 
(a) In General [§ 628] p 386 
(b) Particular Considerations [§§ 629-631] p 386 
aa. In General [§ 629] p 386 
bb. Results [§ 630] p 388 
cc. Value of Similar or Different Services [§ 631] p 388 
(c) Computation [§§ 632-634] p 388 
aa. Commassions [§§ 632-633] p 388 
(aa) In General [§ 632] p 388 
(bb) Basis of Computation [§ 633] p 389 
bb. Salary or Lump Sum [§ 634] p.390 
ce. Payment and Enforcement {§ 635] p 390 


IX. FOREIGN AND ANCILLARY RECEIVERS [{§ 636-696] p 390 
A. Foreign Recewers [§§ 636-674] p 390 
1. Definition [§ 636] p 390 
2. Extraterritorial Rights [§§ 637-662] p 390 
a. In General [§ 637] p 390 
b. Particular Rights [§§ 638-662] p 392 
(1) Right To Sue [§§ 638-653] p 392 
(a) In General [§§ 638-639] p 392 
aa. Federal Rule [§ 638] p 392 
bb. Rule in Other Jurisdictions [§ 639] p 393 
(b) Leave of Court [§ 640] p 395 
(c) Eapress Statutory Authorization [§ 641] p 395 
(d) Title or Possession in Receiver [§ 642] p 395 
(e) Receiver as Judgment Creditor [§ 643] p 396 
(f) Effect of Foreign Adjudication on Right To Sue [§ 644] p 396 
(g) Suit To Set Aside Judgment or Conveyance [§ 645] p 396 
(h) Procedure [§§ 646-653] p 396 
aa. Leave of Court [§ 646] p 396 
bb. Name in Which Action Brought [§ 647] p 396 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ec. Pleading [§ 648] p 397 
dd. Evidence [§ 649] p 397 
ee. Objections [§§ 650-652] p 398 
(aa) Persons Entitled To Object [§ 650] p 398 
(bb) Method of Raising Objection [§ 651] p 398 
(cc) Waiver and Estoppel [§ 652] p 398 
ff. Limitations [§ 653] p 398 
(2) Right To Defend [§ 654] p 398 
(3) Property Rights Generally [§§ 655-661] p 398 
(a) In General [§ 655] p 398 
(b) Title [§§ 656-658] p 398 
aa. In General [§ 656] p 398 
bb. By Voluntary or Involuntary Transfer [§ 657] p 399 
ce. Possessory Title [§ 658] p 399 
(c) Possession and Custody [§ 659] p 400 
(d) Receiver’s Power To Transfer [§ 660] p 400 
(e) Situs of Property [§ 661] p 400 
(4) Completion of Contracts [§ 662] p 401 
3. Duties and Liabilities [§§ 663-666] p 401 
a. Liability To Suit [§§ 663-665] p 401 
(1) In General [§ 663] p 401 
(2) Leave of Court [§ 664] p 401 
(3) Service by Process [§ 665] p 401 
b. Duty To Give Bond [§ 666] p 401 
4. Conflicting Rights of Receivers and Creditors [§§ 667-673] p 401 
a. In General [§ 667] p 401 
b. Enforcement of Foreign Laws [§ 668] p 402 
c. Creditors Represented by Resident Receivers [§ 669] p 403 
d. Attaching Creditors [§§ 670-673] p 403 
(1) In General [§§ 670-671] p 403 
(a) Resident Creditors [§ 670] p 403 
(b) Nonresident Creditors [§ 671] p 404 
(2) Foreign Injunction or Agreement [§ 672] p 404 
(3) Proceeds of Receiver’s Contract or Sale [§ 673] p 405 
5. Effect of Appointment on Pending Suits [§ 674] p 405 
B. Ancillary Receivers [§§ 675-696] p 405 
1. Definition and Nature [§ 675] p 405 
2. Appointment [§§ 676-681] p 405 
In General [§ 676] p 405 
Who May Apply [§ 677] p 406 
Who May Be Appointed [§ 678] p 406 
Application [§ 679] p 406 
Who May Object [§ 680] p 406 
Changing Incumbents of Office [§ 681] p 406 
3. Rights and Liabilities in General [§§ 682- ie p 406 
a. Right To Sue [§ 682] p 406 
b. Property Rights [§ 683] p 407 
ce. Liability for Tort [§ 684] p 407 
d. Suits against Ancillary Receiver [§ 685] p 407 
4. Administration and Distribution of Assets [§§ 686-696] p 407 
a. Where Administered [§§ 686-689] p 407 
(1) In General [§ 686] p 407 
(2) Remission or Transfer to Primary Receiver [§ 687] p 408 
(3) Retention by Ancillary Receiver [§ 688] p 408 
(4) Change of Order Respecting Disposition [§ 689] p 408 
Where Claims Adjudicated [§§ 690-691] p 409 
(1) In General [§ 690] p 409 
(2) Liens [§ 691] p 409 
. Rights of Attaching Creditors [§ 692] p 409 
Rights of Other Receivers [§ 693] p 410 
Effect of Judgment against Ancillary Receiver on Primary Receiver [§ 694] p 410 
Counsel Fees [§ 695] p 410 
Contempt [§ 696] p 410 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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X. LIABILITIES ON BONDS OR UNDERTAKINGS [§§ 697-714] p 411 
A. Existence of Liability [§§ 697-698] p 411 
1. Necessity of Valid Bond [§ 697] p 411 
2. Commencement of Liability [§ 698] p 411 


B. Extent of Liability [§§ 699-703] p 412 
1. In General [§ 699] p 412 


2. Unauthorized Acts of Receiver [§ 700] p 413 
3. Debts Due from Receiver [§ 701] p 413 
4. Conduct Not Connected with Receivership [§ 702] p 413 


5. Interest [§ 703] p 413 
C. Defenses [§ 704] p 414 


D. Enforcement of Liability [§§ 705-712] p 414 


1. In General [§ 705] p 414 


2. Conditions Precedent [§§ 706-707] p 415 
a. Accounting and Default by Receiver [§ 706] p 415 
b. Leave of Court To Sue [§ 707] p 415 


3. Parties [§§ 708-709] p 416 

a. Plaintiff [§ 708] p 416 

b. Defendant [§ 709] p 416 
4. Pleading [§ 710] p 417 
5. Issues and Proof {§ 711] p 417 


6. Questions of Law and Fact [§ 712] p 418 


E. Discharge of Sureties [§ 713] p 418 


F. Indemnity and Contribution [§ 714] p 419 


XI. WRONGFUL RECEIVERSHIP [§§ 715-720] p 420 
A. Nature and Grounds of Liability [§§ 715-717] p 420 


1. In General [§ 715] p 420 


2. Collusive and Fraudulent Receivership [§ 716] p 420 


3. Estoppel [§ 717] p 421 
B. Actions [§§ 718-720] p 421 
1. In General [§ 718] p 421 
2. Evidence [§ 719] p 422 
3. Damages [§ 720] p 422 


CROSS REFERENCES 


Abatement and Revival §§ 226, 232 (of action by or 
against receiver). 

Accounts and Accounting §§ 17, 39. 

Annuities § 44. 

Assignments § 4. 

Assignments for Benefit of Creditors §§ 2, 312, 316. 

Attachment § 391 (property in hands of receiver). 

Bankruptcy §§ 28, 75, 161 et seq. 

Carriers § 35 (receivers may be). 

Clerks of Courts §§ 1, 77-80 (as receivers of moneys). 

Constitutional Law §§ oe. 411, 488, 742, 998. 

Court Commissioners § 4 

Courts §§ 61, 407-412, 497, 583, 586, 647-650, 664 (juris- 
diction). , 

Creditors’ Suits §§ 202-207. 

Depositaries §§ 42-91 (as receivers of public moneys). 

Divorce § 731 (alimony proceedings). 

Estates §§ 90, 98, 109, 172 (protection of remainderman 
or reversioner). 

Executions §§ 107 (property in hands of receiver), 1023- 
1067 (supplementary proceedings). 

Executors and Administrators § 2. 

Federal Courts §§ 27, 46, 47 (jurisdiction in actions by 
or against certain receivers), 431 (jurisdiction as to 
appointment of receiver). 

Fire Insurance §§ 99, 303, 593. 

Franchises § 123 (attack by federal receiver in bank- 
ruptcy). 

Fraudulent Conveyances §§ 845-849, 901 (bulk sales). 

Garnishment §§ 36, 86 (receiver as garnishee), 383. 

Husband and Wife § 911 (separate maintenance). 

In foreclosure see Chattel Mortgages § 550; Mortgages 
§§ 1455, 1456, 1680-1715, 1947. 

Insane Persons §§ 177, 244. 

Insolvency § 80. 

In ‘supplementary proceedings see Executions §§ 1023- 
1067. 

gudges § 229. 


Juries § 42. 
Justices of the Peace § 180. 
Landlord and Tenant § 1790. 
Limitations of Actions § 452. 
Lis Pendens § 30. 
Mandamus § 192 (to compel court to act). 
Mechanics’ Liens §§ 82, 406, 693. 
Monopolies § 258. \ 
Mortgages §§ 1455, 1456. 
Partition §§ 313-320. 
Patents § 540. 
Prohibition Ss Soyoil Woe. 
Receiver of: 
Bank see Banks and Banking §§ 480-508, 522, 
994-1006. 
Beneficial Associations §§ 13-15. 
Building and Loan Associations §§ 138-148. 
Clubs § 6. 
Corporation: 
eee a see Corporations §§ 1342, 2753, 3189-3259, 
78 
Dissolved see Corporations §§ 3844-3872. 
Foreign see Corporations §§ 4046-4050. 
Insurance company see Insurance §§ 114-124. 
Joint Adventures § 34. 
Joint Stock Companies § 15. 
GLandlord and Tenant § 1790. 
Land office see Public Lands §§ 451—457. 
Municipal Corporations § 4657. 
Partnership §§ 272, 524-526, 744, 929-939, 1089. 
Railroads §§ 830-879 
Stolen property see Receiving Stolen Goods post. 
Yaxes see Customs Duties §§ 69-83; Internal Revenue 
§§ 225-248; Taxation [37 Cyc 1190] 
Sequestration [3 De CVG ws Sia 
Specific Performance [3 6 Cye 788]. 
Trusts [39 Cyc 576]. 


950-965, 
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§ 1] 


[§ 1] A. Receiver.° 


individuals. 


General, common-law, or chancery receiver. 


1. Cross references: 
“Receive” see 52 C. J. p 1191. 
“Receiver” in other connections see 
Receiver 52 C. J. p 1193. 
“Receiver’s certificate’ see infra § 227. 


2. Receiver: 
As: 
Assignee see Assignments § 4. 
Legal representative see Fire Insur- 
ance § 593; Legal § 11. 
Personal representative see Execu- 
tors and Administrators § 2. 
Trustee in broad sense see Trustee 
[38 Cye) 2116): 
Assignee for creditors as see Assign- 
ae for Benefit of Creditors §§ 2, 
Clerk of court distinguished from see 
et se of Courts § 1. 


National bank as federal officer see 
Banks and Banking § 819. . 
Railroad see Carriers § 35; Rail- 
roads § 830. 
Relation of, to court and parties see 
infra §§ 163-167. 
Superintendent of banks as see Banks 
and Banking § 480. 


3. See passim infra §§ 3-720. 


4. Standard D. [quot John C. Orr 
Co. v. Cushman, 54 Misc. 121, 104 NYS 
510, 511]. 

[a] Other definitions.—(1) “An in- 
different person between the parties 
to a cause, appointed by the court to 
receive and preserve the property or 
fund in litigation pendente lite.” Ko- 
kKernot v. Roos, (Tex. Civ. A.) 189 SW 
505, 508. To same effect Spring Valley 
Water Co. v. San Francisco, 225 Fed. 
728, 731, 140 CCA 209 [aff 246 U.S. 391, 
38 SCt 356, 62 L. ed. 790, and quot 
Cyc]; Nevitt v. Woodburn, 190 Ill. 283, 
289, 60 NE 500; Baker v. Backus, 32 Il. 
79, 96; Nartzik v. Ehman, 191 Ill. A. 71, 
82; Glidden v. Rines, 124 Me. 286, 128 
A 4; State v. Ross, 122 Mo. 435, 455, 
25 SW 947, 23 LRA 534; Ex p. Devoy, 
208 Mo. A. 550, 236 SW 1070; Com- 
pania Gen. De Tabacos v. Gauzon, 20 
Philippine 261, 267. (2) “An impar- 
tial and indifferent person between the 
parties to a cause, appointed by the 
court to receive and preserve the prop- 
erty or fund in litigation pendente lite, 
when it does not seem reasonable to 
the court that either party should 
hold it.” Hall v. Stulb, 126 Ga. 521, 
522, 55 SE 172. To same effect Wis- 
wall v. Kunz, 173 Ill. 110, 111, 50 NE 
184; Hay v. McDaniel, 26 Ind. A. 683, 
60 NE 729; High Receivers § 1 [quot 
Shainwald v. Lewis, 8 Fed. 878, 879; 
Teal Motor Co. v. Manila Ct. of First 
Instance, 51 Philippine 549, 563]; 
Smith Receiverships § 3 [quot Rum- 
sey v. People’s R. Co., 154 Mo. 215, 
249, 55 SW 615]. (3) “An indifferent 
person between parties, appointed by 
the court to receive the rents, issues, 
or profits of land, or other thing in 
question in this court, pending the 
suit, where it does not seem reason- 
able to the court that either party 
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In the sense in which the 
term is used in this title,? a receiver is a person ap- 
pointed by a court to take into his custody, control, 
and management the property or funds of another 
pending judicial action concerning them.* 
authorized by an out-of-court agreement to sell cer- 
tain property and account for the proceeds is in no 
sense a receiver of a court;® but a person appointed 
receiver by a court is such,® although he was select- 
ed,’ and his appointment was procured by,® certain 
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I. DEFINITIONS! 
[By Stantey A. Hackett] 


A person 
litigation.?° 


[538 C.J.] 17 


general receiver is one appointed by a court of chan- 
cery by virtue of its inherent power, independent 
of any statute,® and the ordinary chancery receiver 
is a ministerial officer appointed by the court to take 
possession of and preserve the fund or property in 
A general receiver is sometimes called 
a “common-law receiver,’’! and the same is true of 
a chancery,!? temporary,!® and auxiliary!* receiver. 
Apart from enabling statutes, a receiver is a person 
appointed by the court to preserve the property in 


question only pendente lite.?® 


A 


should do it.’’ Booth vy. Clark, 17 How. 
(WU. S.) 322, 331, 15 L. ed. 164 Equot 
Atlantic Trust Co. v. Chapman, 208 
1 S..1360;) 370728 sSCt 4065).52 4, ed. 
528, 138 AnnCas 1155; Spring Valley 
Water Co. v. San Francisco, 225 Fed. 
728, 140 CCA 209 (aff 246 U. S. 391, 


SSIS Cl ODOM OZ lin neGe LOO) SLacenivs 
Fabin, 17 OhS&CP 49, 53]. To same 
effect Bayly v. Gaines, (Va.) 2 SE 


739. (4) “An indifferent person ap- 
pointed by the court as a quasi-officer 
or representative of the court, to take 
charge of, and sometimes to manage, 
the property in controversy, under the 
direction and control of the court, 
during the continuance or in pursu- 
ance of the litigation.’ Baltimore 
Blidg., etc., Assoc. v. Alderson, 99 Fed. 
489, 494, 39 CCA 609. (5) ‘An officer 
or representative of the court, ap- 
pointed to take the charge and man- 
agement of property which is the sub- 
ject of litigation before it, for the 
purpose of its preservation and ulti- 
mate disposition according to the final 
judgment.” Kreling v. Kreling, 118 
Cal. 421, 50 P 549. (6) “A ministerial 
officer of a court of chancery, appoint- 
ed as an indifferent person between 
the parties to a suit merely to take 
possession of and preserve, pendente 
lite, the fund or property in litigation, 
when it does not seem equitable to 
the court that either of the litigants 
should have possession of it.” State 
v. Norfolk,-éte., R. Co., 152 N.C. 785, 
789, 6% SH42, 26 LRANS 710, 21 
AnnCas 692. (7) ‘A person appointed 
by the court as an officer of the court, 
whose function it is to hold posses- 
sion and control of property which is 
the subject matter of litigation, and 
to dispose of the same or deliver it to 
such person or persons as may be di- 
rected by the court.” Wiswall v. 
Kunz, 173 IH. 110, 111, 50 NE 184. To 
same effect Spring Valley Water Co. 
v. San Francisco, 225 Fed. 728, 731, 
140 CCA 209 [aff 246 U. S. 391, 38 SCt 
356, 62 L. ed. 790, and quot Cyc]; 
Compania Gen. De Tabacos v. Gauzon, 
20 Philippine 261, 268. (8) ‘The offi- 
cer of the court appointed on behalf 
of all parties, to take the possession 
and hold it for the benefit of the party 
ultimately entitled.’’ Vandalia v. St. 
Louis, etc., R. Co., 209 Ill. 73, 70 NE 
662, 664. (9) “A court officer, ap- 
pointed by the court to collect and 
distribute, under supervision of the 
court, to the creditors of the defunct 
institution, its assets as economically 
and expeditiously as possible.” Nei- 
derjohn v. Thompson, 38 Wyo. 28, 264 
P 699; 703. (10) “The officer of the 
court—as he has been termed, the 
arm of the court—appointed by the 
court to receive and preserve the prop- 
erty or fund in litigation, together 
with the rents, issues and profits, and 
to apply or dispose of them at the 
direction of the court.” In re Amer- 
ican Slicing Mach. Co., 125 S. C. 214, 
118 SE 303, 304. (11) “An arm of the 


Under statute. 


A statutory receiver is one ap- 


court to take care of and administer 
the property, assets, and estate over 
which the court has assumed control 
for the time being, to do with it as the 
law may direct for the benefit of the 
parties concerned.’’ COV VAs EELS 
Guarantee, etc., Co., 198 Fed. 275, 280. 
(12) “A mere arm of the court, to hold 
possession of the property, take care 
of it, preserve it, and use it, pending 
the litigation.”’ Sullivan Timber Co. 
v. Black, 159 Ala. 570, 587, 48 S 870. 
(13) “A person authorized to take pos- 
session of property in litigation for 
the purpose of preserving it for 
whichever of the litigants the court 
may finally determine is entitled 
thereto.’ Cook > yv. Perry, 19 Caleeess 
(AS MEISE PATE 22> t539 Ws 


[b] Conception of receiver “is 
some one to take manual possession, 
for the court, of property, to take it 
out from the possession of others, and 
hold it for the better security of those 
who may be ultimately entitled there- 
to.” Harrigan v. Gilbert, 121 Wis. 127, 
99 crore 909, 956. 


Bogard v. Tylers, 119 Ky. 637, 
5d "sw 709, 21 KyL 1452. 
6. In re J. D. Connell Iron Works 
Co;, 138) Laz 702; TOUS: 67: 
7. In re J. D. Connell Iron Works 
Co., supra. 


Selection 
pointee see 


or recommendation of ap- 
infra § 84 

8. In re J. D. Connell Iron Works 
Cons 3) a. 028 OLS Gui 


9. Boonville Nat. Bank v. Blakey, 
107 Fed. 894, 47 CCA 43. 


10. Underhill v. Rutland R. Co., 90 
Vt. 462, 98 A 1017. 


[a] He “is supposed to be an in- 
different person as between the par- 
ties to the cause, whose function or 
office it is to receive and preserve the 
property or fund in litigation pendente 
lite, when it is made apparent to the 
Court that the rights of the parties 
concerned require such protection.” 
Gaither v. Stockbridge, 67 Md. 222, 
224, 9 A 632, 10 A 309. 

“Chancery receiver” 
LAT Ceo Dias 


“Equitable receiver’ see Equitable 
20 C. J. p 1304. 


11. Boonville Nat. Bank v. Blakey, 
107 Fed. 891, 47 CCA 43. 


“Common-law receiver” see 12 C. J. 
p 204. 

12. Stokes v. Hoffman House, 167 
N. Y. 554, 60 NE 667, 53 LRA 870; 
Waddell v. Shelton Gasoline Co., 101 
W. Va. 468, 133 SE 75. 

13. Herring v. New York, etc., R. 
Co., 105 N. Y. 340, 12 NE 763, 19 AbbN 
Cas 340. 

14. Buckley v. Harrison, 
683, 31 NYS 999. 

15. Myers v. Occidental Oil Corp., 
288 Fed, 997. 


see Chancery 


10 Misc. 
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pointed in pursuance of special statutory provi- 
sions.1° Some statutes expressly define a receiver 


-as a person appointed by a court or judicial officer 


to take charge of property during the pendency of a ~ 


civil action, suit, or proceeding, or upon a judgment, 
decree, or order therein, and to manage and dispose 
of it as the court or officer may direct;'7 but, in the 
absence of an express statutory definition, the word 
may have different meanings when employed in dif- 
ferent statutes.1§ d 

Receiver and manager. A “receiver” is distin- 
guished from a “manager” in that he receives rents 
or other income and pays ascertained outgoings but 
does not manage the property in the sense of carry- 
ing on the trade or business by buying and selling or 
otherwise.!° When a receiver is required not only 
to preserve the property but also for the purpose of 
carrying on or superintending a trade or business, 
he is sometimes called a “receiver and manager.’’”° 

Temporary receiver.*! The term “temporary re- 
ceiver” should be confined to a mere custodian re- 
ceiver, who is often appointed, upon the filing of 
a bill, under the general equity power of the court, 
in order to preserve defendant’s assets from waste 
until a hearing can be had.?” 


16. Boonville Nat. Bank v. Blakey, /14 Ch. D. 645. 
107 Fed. 891, 47 CCA 43, 6 AmBankr | 830. 
Rep 13; Cogan v. Conover Mfg. Co., [a] 


69 N. J. Eq. 358, 60 A 408 [rev on oth- 
er grounds 69 N. J. Eq. 809, 816, 64 
A 973, 115 AmSR 629]; Gallagher v. 
Asphalt Co. of America, 67 N. J. Eq. 
441, 58.A 403; Fryar v. Hazelwood 
Holstein Farms, 97 Wash. 78, 165 P 
1084. 240 
[a] Receiver in bankruptcy pro- 


ceedings is statutory receiver. Boon- 
ville Nat. Bank v. Blakey, 107 Fed. 891, 
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See also Railroads § 


Manager for guardian.—Some- 
times one employed by the guardian 
of an infant to look after and manage 
certain properties of the infant has 
been called a receiver, 
the servant of the guardian. 
ing’s Case, Prec. Ch. 535, 24 Reprint 


Authority of receiver to conduct 
business see infra §§ 212-215. 


Receiver pendente lite is a person appointed to 
take charge of the fund or property to which the 
receivership extends, while the cause remains unde- 
cided.?* 


Auxiliary receiver.24 An auxiliary receiver is 
merely the custodian of the property within the state 
wherein he is appointed, for the purpose of pre- 
serving the assets belonging to the party or corpo- 
ration proceeded against within the state, in order 
that creditors may reach them without being com- 
pelled to go to a foreign jurisdiction to prove their 
claims.*°® 

[§ 2] B. Receivership. From one standpoint, re- 
ceivership is a remedy;?° from another standpoint, 
it is a temporary status or condition,?* which, how- 
ever, in a case of successive receivers, is a continuing 
condition in the sense that it survives the change 
in personnel;?® and sometimes it is spoken of as 
designating the person who holds the office of re- 
ceiver.?? 


Dry receivership is one in which the receiver does 
not obtain any fund out of which his compensation 
may be paid,®° or one in which it is apparent from 
the beginning that there is no equity or general aan 
to be administered: for general creditors.*1 


Mont.—Pereira v. Wulf, 83, Mont. 
343, 272 P 532; Doggett v. Johnson, 71 
Mont. 443, 234 P 252; Allen v. Mon- 
tana Refining Co., 71 Mont. 105, 227 P 
582; Hartnett v. St. Louis Min., etc., 
Co., 51 Mont. 395, 153 P 437; Pruden- 
tial Security Co. v. Three Forks, etc., 
Co., 49 Mont. 567, 144 P 158. 


Okl.—Scott v. Price, 103 Okl. 
229 P 618. 


W. Va.—Sult v. A. Hochstetter Oil 
Co:, 63 W. Va. 8L7,(6L SE 30%. 


although but 
Claver- | R. 
150, 


[§§ 1-2 


47 CCA 43. 
aT See statutory provisions. 
18. See cases infra this note. 


[a] Statutes construed.—(1) Some- 
times the description “receiver’’ is 
employed in a statute, not in a tech- 
nical sense (Spring Valley Water Co. 
v. San Francisco, 246 'U. S. 391, 38 
SCt 356, 62 L.) ed. 790), (2) but as 
embracing any person acting as agent 
or depository of funds for a court 
(Spring Valley Water Co. v. San Fran- 
cisco, supra; Edgecombe County v. 
Walston, 174 N. C. 55, 93 SE 460). (3) 
As used in a statute giving priority 
to debts for labor, the word “receiver”’ 
has been held to‘signify a receiver ap- 


pointed by a court to wind up the af- | 


fairs of the “individual, copartner- 
ship,” ete., designated by the statute. 
McDaniel v. Osborn, (Ind. A.) 72 NE 
601. (4) A trustee appointed in one 
state to wind up the affairs, and pay 
the debts, of an insolvent corporation, 
and exercising the same functions as 
those which are exercised by a receiv- 
er in another state, is within the 
designation “receiver” employed in a 
statute of the latter state. Mansfield 
v. William Becker Leather Co., 93 Wis. 
656, 68 NW 411. 


19. In re Manchester, etc., R. Co., 


“Manager” see 38 C. J. p 524. 


20. Vermont, ete., R. Co. v. Ver- 
mont Cent. R: Co., 46 Vt. 792; In re 
Manchester, etc., R. Co., 14 Ch. D. 645. 

21. As common-law receiver see 
supra text and note 13. 


22. Gallagher v. Asphalt Co., 67 
N. J. Eq. 441, 58 A 403; National Guar- 
antee Credit Corp. v. Worth, 274 Pa. 
148, 117 A 914; Tardy’s Smith Receiv- 
ers (2d ed) p 14. 


“Custodian” see 17 C. J. p 439. 


23. Keeney v. Home Ins. Co., 71 
N, Y. 396, 401, 27 AmR 60 [quot Stokes 
v. Hoffman House, 167 N. Y. 554, 559, 
60 NE 667, 53 LRA 870]; Waddell v. 
Shelton Gasoline Co., 101 W. Va. 468, 
133 SE 75. 


24. As common-law receiver see 
supra text and note 14. 

25. Buckley v. Harrison, 10 Misc. 
683, 31 NYS 999; Beach Receivers § 
261 [quot Frowert v. Blank, 205 Pa. 
299, 308, 54 A 1000]. 

26. U. Sher tes Coal Co. v. Sauter, 
295 Fed. 69 

Ala. ei a Lodge K. P. v. Shorter, 
219 Ala. 293, 122 S 36. 

Alaska.—Sylvester v. 
Alaska 325. 

Ky.—Fleming vy. Virginia Min. Co., 
196 Ky. 38, 244 SW 295. 


Willson, 2 


See Takeba v. San Joaquin County 
Super. Ct; 
(while the power to appoint a receiver 


is in a sense remedial, it involves in 


its effect more than a mere remedy, 
as, in its exercise, the substantive 
rights of the parties are necessarily 
dealt with). 


Nature of remedy see infra § 8 et 
seq 


27. Berwind White Coal Min. Co. v. 
Borinquen Sugar Co., 8 Porto Rico 
Fed. 156; Gregg Co., Ltd. v. Utuado 
Sugar Co., 8 Porto Rico Fed. 148. 


Duration of receivership see infra 
§§ 106-110. 


28. See infra § 179. 


29. Andrew v. Sac County State 
Bank, 205 Iowa 1248, 218 NW 24. 


[a]. Thus it is said that * ‘receiver- 
ship’ is a term applied to various and 
different officers of the general kind, 
including mere custodians as well as 
those engaged in executing and man- 
aging active trusts.’’ Andrew v. Sac 
County State Bank, 205 Iowa 1248, 218 
NW 24, 2 


30. nen bocke Vv. 


Jarvis Terminal 
Cold Storage Co., 
A 565. 


68 N. J. Eq. 352, 59 


31. Maxwell Lumber Co. v. Con- 
nelly, (N. M.) 287 P 64. 


a a a EE Be a eee re eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


43 Cal. A. 469, 185 P 406 
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II. NATURE, GROUNDS, AND PROPRIETY OF RECEIVERSHIP 


[§ 3] A. Nature and Object of Remedy Generally. 
Relief by way of receivership is equitable in its na- 
ture,** and is controlled by and administered upon 
equitable principles,** even where it has been ex- 
tended by statute, according to some,** although not 
The appointment of a receiver 
is made by a court of equity,®® in the performance 
of one of its prerogative functions,*? and as inci- 
dental to,**® and in aid of,®® its jurisdiction, in order 


other,®° authorities. 


32. Cal.—McLane v. Placerville, 
etc., R. Co., 66 Cal. 606, 6 P 748. 

Conn.—Betts v. Connecticut In- 
demn. Assoc., 71 Conn. 751, 44 A 65. 

Ind.—Robbins v. Reed, 174 Ind. 291, 
91 NE 921. 

N..C.—Jones v. Jones, 187 N. C. 589, 
122 SE 370. 


Oh.—Cheney v. Maumee Cycle Co., 


"64 Oh. St. 208, 60 NE 207; Cincinnati, 


ete:, R. ‘Co. v. Sloan; 31 Oh. St: 1 


Or.—French v. C. F. & T. Co., 124 
Or. 686, 265 P 443. 


Philippine.—Bonaplata v. Ambler, 2 
Philippine 392. 


B. C.—Standard Bank v. ye totes 33 
B. C. 4938, [1924] 3 DomLR 251 


Sone Hrench vy. Coun &T. Gout 124 
Or. 686, 265 P 443. 


34 French v. C. F. & T. Co., supra. 


35. Shaw v. Shaw, 51 Tex. Civ. A. 
55, 112 SW 124 


36. See intra § 36. 
U. S.—U. S. v. McCutchen, 234 


37., 
’ Fed. 702, 715 [cit Cyc]. 


Pera ee v. Ten Hyck, 85 Ind. 


Iowa.—Crim v. Crim, 194 Iowa 1137, 
191 NW 157. 


Md.—Hagerstown Furniture Co. v. 
Baker;155 Mid. 549, 142 A 885 


N. Y.—Lathers v. Hamlin, 102 Misc. 
563, 170 NYS 98. 


S. D.—Brown v. Brown, 46 S. D. 429, 
193 NW 596 [quot Cyc]. 


Tex.—Prairie Lea Production Co, v. 
Tiller, (Civ. A.) 286 SW 638. 


38. National Guarantee Credit 
Corp. v. Worth, 274 Pa. 148, 117 A 914; 
In re Thompson, 25 Pa. Dist. 757, 44 
Pa. Co:-b18. 


Receivership as etal to other 

eee see infra §§ 5, 
Cal.—Davies v. 

Cal “A. 432, 183 P 702. 

Ind.—Bitting v. Ten Eyck, 85 Ind. 
BS 

Iowa.—Crim v. Crim, 194 Iowa 1137, 
191 NW 157. 

Mid.—Hagerstown Furniture Co. v. 
Baker, 155 Md. 549, 142 A 885. 

N. Y.—Lathers v. Hamlin, 102 Misc. 
563, 170 NYS 98. 


S. D.—Brown v. Brown, 46 S. D. 429, 
vie Ns 596 [quot Cyc]. 

U. S—U. S. v. McCutchen, 234 
Fed. “702, 71d. LcitiCye]: 

Ill.— My res v. Frankenthal, 55 Ill. A. 
390. 

Ind.—Galloway v. 
Ind. 324, 41 NE 597; 
Eyck, 85 Ind. 357. 

lowa.—Crim v. Crim, 194 Iowa 1137, 
191 NW 157. 

Md.—Hagerstown Furniture Co. Vv. 
Baker, 155 Md. 549, 142 A 885; Wil- 
liamson v. Wilson, 1 Bland 418. 

Pa.—Chicago, ete., Oil, etc., Co. v. 
U. S. Petroleum Co., 57 Pa. 83. 


Ss. D.—Brown v: Brown, 46 S. D. 429, 


Ramsdell, 40 


Campbell, 142 
Bitting v. Ten 


[By Sranutey A. Hackett] 


cerned.*® 


193 NW 596 [quot Cyc]. 

41. Mays v. Rose, Freem. (Miss.) 
703; Brown v. Brown, 46 S. D. 429, 
193 NW 596 [quot Cyc]. 


42. Cal.—Kreling v. Kreling, 118 
Cal. 421, 50 P 549. 
Del.—Gray v. Newark, 9 Del. Ch: 


Lids, 9 At Uoos (O09 = Stockbridge Uv. 
Beckwith, 6 Del. Ch. 72, 33 A 620. 


Ga.—West v. Mercer, 130 Ga. 357, 60 
SE 859; Bigbee v. Summerour, 101 Ga. 
201, 28 SE 642. 


Ill.—Heffron v. Gage, 149 Ill. 182, 36 
nee 569; 6Gilbert v; Bloekj751, Til.) A. 


Ky.—Fleming v. Virginia Min. Co., 
196 Ky. 38, 244 SW 295. 


La.—Harvey v. Gartner, 136 La. 411, 
67 S 197, AnnCas1916D 900. 


eae, Wane v. Wilson, 1 Bland 


Miss.—Mays v. Rose, Freem. 703. 


Mo.—Commonwealth Finance Corp. 
v. Missouri Motor Bus Co., 233 SW 
167; State v. Calhoun, 207 Mo. A. 149, 
es Red. 329 [aff 289 Mo. 506, 233 SW 


Mont.—Hickey v. Parrott 
etc., Co., 25 Mont. 164, 64 P 330 


N. J.—McCarter v. Clavin, 72 N. J. 
Eq. 642, 66 A 599. 


N. Y.—Keeney v. Home Ins. Co., 71 
N. Y.-396, 27 AmR 60 [rev 3 Thomps. 
&uGs 478]; Hastings v. Tousey, 121 
App. Div. 815, 106 NYS 639; Lathers 
v. Hamlin, 102 Misc. 563, 170 NYS 98. 


Oh.—George Wiedemann Brewing 
Co. v. Herman, 2 Oh. A. 260, 20 Oh. 
Cit.) Cte Net Ss. 80) Sayer Ven BOUIre,e Dp 
OhS&CP 318, 7 OhNP 345. 


Okl.—Exchange Trust Co. v. Okla- 
homa State Bank, 126 Okl. tee 259 P 
589. 


Silver, 


Pa.—Schlecht’s App., 60 Pa. 172; 
Chicago, .éte., Oil, -ete.,. Co. v. U.S. 
Petroleum Co., 57 Pa. 88; Pottsville 


Lumber, ete., Co. v. Kopitzsch Soap 
Co; el3 Bat Cot 139: 


Porto Rico.—Hesse v. Ledesma, 7 
Porto Rico Fed. 567; Welch v. Cen- 
tral San Cristobal, 7 Porto Rico Fed. 
432. 


Va.—Harman v. McMullin, 85 Va. 
187, 7 SE 349. 
Wash.—Droppelman v. Illinois 


Surety Co., 95 Wash. 476, 164 P 70, 
LRA1917D 1032 [citCyc]. 


W. Va.—Waddell v. Shelton Gaso- 
line Co., 101 W. Va. 468, 473, 133 SE 
75; Krohn v. Weinberger, 47 W. Va. 
127, 34 SE 746; Kanawha Coal Co. 
v. Ballard, etc., Coal Co., 43 We Via. nan, 
29 Sf 514. 


“The object of the appointment is 
to secure the property pending the 
litigation, so that it may be appropri- 
ated in accordance with the rights of 
the parties, as they may be determined 
by the decree in the suit.” Waddell v. 
Shelton Gasoline Co., supra. To same 
effect Keeney v. Home Ins. Co., 71 N. 
Y. 396, 401, 27 AmR 60 [quot Stokes 
vy. Hoffman House, 167 N. Y. 554, 560, 


to enable it to accomplish, as far as practicable, com- 
plete justice between the parties before it.*° 
one of the modes in which the preventive justice of 
a court of equity is administered;*+ its object is 
to secure and preserve the property or thing in con- 
troversy, pending the litigation, so that it may be 
subjected to such order or decree as the court may 
make or render;*? and it is for the benefit of all con- 
The remedy is not only an extraordinary 


It is 


60 NE 667, 53 LRA 870]. 


[a] “The only purpose (1) of the 
receivership is to secure the property 
or thing in controversy, so as to pre- 
serve it from loss or destruction or 
waste, and that it may be subjected to 
such order or decree as the court may 
subsequently make.” Lathers . v. 
Hamlin, 102 Misc. 568, 170 NYS 98, 
99 (2) “The sole purpose of the 
appointment of a receiver is to con- 
trol and preserve property pending 
litigation, that the relief awarded, if 
any, may be effective.” Common- 
wealth Finance Corp. v. Missouri Mo- 
tor Bus Co., (Mo.) 233 SW 167, 168. 


{[b] Preservation rather than dis- 
sipation.—‘‘The object in appointing 
receivers is to preserve and conserve 
property, not to destroy or dissipate 
or dispose of it.” Amason v. Harri- 
gan, (Tex. Civ. A.) 288 SW 566, 570. 


Appointment of receiver: 


Danger of loss, removal, or ‘disposi- 
tion of, or injury to, property as 
ground for see infra §§ 23-30. 


To enforce judgment or decree see 
infra §§ 34, 


43. Equitable Trust Co. v. Chicago, 
etc., R. Co., 223 Ill. A. 445; City Bank 
v. Bryan, 76 W. Va. 481, 86 SE 8, LRA 
1915F 1219; and cases infra this note. 


[a] Appointment is made upon 
theory that, if the property is left 
in the hands of the owner or posses- 
sor, it is liable to waste or destruc- 
tion, and that it is for the best inter- 
ests of all concerned that it be taken 
into the custody of the court for ul- 
timate disposition in accordance with 
the rights of the parties as they shall 
be determined. Ft. Payne Furnace 
Co. v. Ft. Payne Coal, etc., Co., 96 Ala. 
472, 11 S 439, 38 AmSR 109; Home 
Sav., etc., Co. v. Pope County Dist. 
Ct., 121 Iowa 1, 95 NW 522; Goodyear 
v. Betts, 7 HowPr (N. Y.) 187; Rol- 
lins v. Henry, 77 N. C. 467; Battle 
v. Davis, 66 N. C. 252. 


[b] Appointment by federal court.— 
“In the absence of specific state stat- 
ute or decisions of the state courts 
conferring special rights and powers, 
and where he is not appointed for the 
purpose of impounding it for a specific 
purpose, the appointment of a re- 
ceiver of property by a federal court 
is for the protection and preservation 
of all rights and interests therein ex- 
isting at the time of such appoint- 
ment.” Wquitable Trust Co. v. Great 
Shoshone, etce., Water Power Co., 245 
Fed. 697, 703 [aff 249 Fed. 967, 162 CCA 
165 (certiorari den 247 U. S. 513 mem, 
38 SCt 580 mem, 62 L. ed. 1243 mem) J. 


[ec] Receiver of property of insol- 
vent.—‘‘The very purpose of appoint- 
ing a receiver. is to obtain some suita- 
ble and proper person or corporation 
to collect and preserve the assets of 
the insolvent, to ascertain who are the 
creditors, and to administer the as- 
sets for .the use and benefit of the 
creditors of the insolvent and all in- 
terested.” Walker Bros., Bankers v. 
Intermountain Milling Co., 65 Utah 
340, 237 P 228, : ; 


20 [53 C.J.] 


one,** but is also harsh,*> severe,#* drastic,*? 
The appointment of a receiver 
is variously stated to be in the nature of, or is treat- 
ed as in effect, an attachment,°° sequestration, or 
equitable execution®? before adement.®? 


roic,*® and costly.*® 
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he- 


cumstances.°°® 


Also, it 


is in the nature of, and in effect, an injunction ;°* 


but the rights to the two remedies are essentially [§ 
distinct®® and depend on different grounds and cir- 


44, U. S.—Hardy v. North Butte 
Min. Co., 20 F. (2d) 967 [rev on oth- 
er grounds 22 F. (2d) 62]; Kolb Coal 
Co. v. Sauter, 295 Fed. 690. 


Ala.—In re Tallassee Mfg. Co., 
Ala. 567. 


Alaska.—Sylvester v. 
Alaska 325. 


‘Ga.—Continental Trust Co. v. Sabine 
Basket Co., 165 Ga. 591, 141 SE 664. 


Ill.— Strum v. Blair, 182 Ill. A. 413. 


Ind.—Robbins v. Reed, 174 Ind. 291, 
91 NE 921; Mead v. Burk, -156 Ind. 
577, 60 NE 338 

Ky.—McClure v. McGee, 128 Ky. 464, 
108 SW 341, 32 KyL 1318. 


Mont.—Pereira v. Wulf, 83 Mont. 
343, 272 P 532; Doggett v. Johnson, 
71 Mont. 4438, 234 P 252; Montana 
Ranches Co. v. Dolan, 53 Mont. 397, 
164 P 306; Prudential Securities Co. 
v. Three Forks, etc., R.:Co., 49 Mont. 
567, 144 P 158. 


Oh.—Hoiles v. Watkins, 117 Oh. St. 
165, 157 NE 557, 61 ALR 1208. 


Okl.—Scott vy. Price, 103 Okl. 
229 P 618. 


Pa.—McDougall v. Huntington, etc., 
ete. Co., 294 Pa, 108,143. A. 574, 


Wash.—Gahagan v. Wisner, 139 
Wash. 664, 247 P 965; Smith v. Brown, 
-50 Wash. 240, 96 P 1077. 


[a] Receivership is not panacea 
“for all business ills.—The remedy 
may be worse than the disease. Even 
the suggestion of a receivership, as 
all know, may cause capital to hide 
in its shell.” Buchhalter v. Myers, 
85 Colo. 419, 437, 276 P 972. 


45. U. S—uU. S. v. Honolulu Cons. 
Oil Co., 249 Fed. 167. 


Ala.—Gilreath v. Union Bank, etc., 
Co., 121 Ala. 204, 25 S 581. 


Alaska.—Sylvester v. 
Alaska 325. 


Ga.—Dixon v. Tucker, 167 Ga. 783, 
146 SE 736; Dozier v. Logan, 101 Ga. 
173, 28 SE 612. 


Ind.—Mead y. Burk, 156 Ind. 577, 
60 NE 338. 


Mont.—Martin v. Hover, 60 Mont. 
302, 199 P 694; Montana Ranches Co. 
v., Dolan, 53° Mont. 397, 164 P 306. 

Or hrenchiy.) Ci By (S& 0. Co 124 
Or. 686, 265 P 443. 


Tex.—Delcambre y. Murphy, 
A.) 5 SW (2d) 789. 


W. Va.—Sult v. A. Hochstetter Oil 
Co., 63 W. Va. 317, 61 SE 307. 

fa] 
one of harshest remedies (1) which 
the law provides for the enforcement 
of rights. Dozier v. Logan, 101 Ga. 
173, 28) SE 612. (2) “No harsher an- 
cillary proceeding could be devised.” 
Delcambre v. Nar ese (Pex ClvinA») 
5 SW (2d) 789, 791 


46. McDougall v. Huntington, etc., 
RUCte. Or, 2940 Pa. 108) 145 A 574: 
Virginia- -Carolina Chemical Comms 
Hunter, 84 S. C. 214, 66 SE 177. 


47. Brictson Mfg. Co. v. Close, 280 
Fed. 297; Underground Electric R. Co. 
v. Owsley, 176 Fed. 26, 99 CCA 500; 
Hoiles v. Watkins, 117 Oh. St. 165, 157 
INE 557, 61 ALR 1203; Duncan _ v. 
Thompson, (Tex. Civ. A.) 25. SW (2d) 
634; Delcambre v. Murphy, (Tex. Civ. 
A.) 5 SW (2d) 789; Sult v. A. Hoch- 
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Willson, 2 


150, 


Willson, 2 


(Civ. 


Appointment of receiver is 


stetter Oil Co., 63 W. Va. 317, 61 SE 


307. 


fa] “Of all the extraordinary rem- 
edies authorized by law, the appoint- 
ment of a receiver is the most drastic 
and far-reaching in its effect.” Del- 
cambre v. Murphy, (Tex. Civ. A.) 5 
SW (2d) 789, 791. 


48. McDougall v. Huntington, etc., 
R., ete., Co., 294 Pa. 108, 143 A 574, 


49. Sult v. A. Hochstetter Oil Co., 
63 W. Va. 317, 61 SE 307. 


- 50. George Wiedemann Brewing 
Co. v. Herman, 2 Oh. A. 260, 20° Oh. 
Cinmety Naas: "187; Jay v. Squire, 5 
OhS&CP 318, 7 OhNP345; Todd v. 
Lee, 15 Wis. 365. But see Uncle Sam 
Planting, ete., Co. v. Reynaud, 157 
La. 955, 103 S 276 (distinguishing the 
two remedies). 


{a] Relation of receivership to 
court of equity is similar to that of 
an attachment to a court of law. Mc- 
Lane v. Placerville, etc., R. Co., 66 
Cal. 606, 6 P 748; Vila v. Grand Is- 
land Electric Light, ete., Co., 68 Nebr. 
222,94 NW 136, 97 NW 613, 110 AmSR 
400, 68 LRA 791; Cheney v. Maumee 


Cycle Co., 64 Oh. St. 205, 60 SE 207; 
Cincinnati, ete., R. Co. v. Sloan, 31 
Ohe Staite 


Attachment Heelan d see Attach- 
ment 6 C. J. pil 


ols Siutnorn Granite Co. v. Wads- 
worth, 115 Ala. 570, 22 S 157; Ber- 
wind-White Coal Min. Co. v. Borin- 
quen Sugar Co., 6 Porto Rico Fed. 258; 
Beverly v. Brooke, 4 Gratt. (45 Va.) 
VT Citys Bank wv. Bryan, 76) VW. eva. 
481, 86 SE 8, LRA1915F 1219. 


[a] Under chancery practice.— 
“The order appointing a receiver re- 
sembles the issuance of a writ of se- 
questration under the chancery prac- 
tice.”” H.C. Smith Coal Co. v. Finley, 
190 Ind. 481, 131 NE 5, 8. 


[b] Appointment of receiver may 
be likened to “judicial sequestration 
ordered ex officio by the judge, under 
article 274, C. P.” Harvey v. Gartner, 
136 La. 411, 434, 67 S 197, AnnCas 
1916D 900. 


Sequestration generally see Seques- 
tration [35 Cyc 1381]. 


52. Ala.—Briarfield Iron 
Co. v. Foster, 54 Ala, 622. 


In'd.—H. C. Smith Coal Co. v. Finley, 
190 Ind. 481, 131 NE 5. 


N. J.—Hatch v. Van Dervoort, 54 
IN Ale za: 511, 34 A 9388. 


N. *Y.—Hunt v. Wolfe, 2 Daly 298. 


Oh.—Cheney v. Maumee Cycle Co., 
64 Oh. St. 205, 60 SE 207; Cincinnati, 
ete., BR. Co. v. Sloan 31 Oh: St. 1: Mor- 
ley v. Cleveland Hippodrome Co., 23 
Obs CipseCtre Ne pa 2obse Callahan ve 
Consumers Ice, ete.,; ‘Co;, 18 Oh. Cir. 
CLEATO i, Ohe Cir: speek 349s Cincine 
nati, etec., R. Co. v. Duckworth, 2 Oh. 
Cir Ct, SVS IROhe Cir sDecti6 ikem Jay, 
v. Squire, 5 OhS&CP 318, 7 OhNP345. 


S. D.—Brown v. Brown, 46 S. D. 429, 
193 NW 596 [quot Cyc]. 


Mar are aed v. Brooke, 4 Gratt. (45 
Via eee 


[a] Pa eg ik of receiver with 
power of sale “has been properly 
called an ‘equitable execution.’ 1 
High Rec. § 2.” Hatch v. Van Der- 
voort, 54 N. J. Eq. 511, 518, 34 A 938. 


Works 


4] B. Origin and Development. 
appointing a receiver originated at an early date 


4125 Ind. 317, 25 NH 


[§§ 3-4 


While some courts regard a receiv- 
ership proceeding as one in rem,°’ other courts take 
the view that it is not necessarily a proceeding in 
rem,°* but is rather a proceeding 
far as a sequestration of assets-is involve 


quasi in rem®? so 
q.®9 


The remedy of 


61 


Execution to enforce decree in equi- 


ty generally see Equity § 866; Ex- 
ecutions § 16. 

53. Kreling v. Kreling, 118 Cal. 
421, 50 P 549; George Wiedemann 
Brewing Co. v. Herman, 2 Oh. A. 260, 
20 Oh; Cir. Ctu N.S 1875 

[a] Levy in limine.—(1) ‘Where 


the application is made, as in this in- 
stance, before a decision adjudging 
the title to be in the applicant, the 
appointment, if made, amounts in ef- 
fect to a levy of an execution in li- 
mine.’”” Montana Ranches Co. v. Do- 
lan, 53 Mont. 397, 402, 164 P 306. (2) 
“For a court to seize the corpus of 
the property before a decision ad- 
judging the title to be in one of the 
parties and intrust it to a receiver, 
however honest and capable he may 
be, to await the final determination of 
the suit, is often in effect the lewy of 
an execution in limine.” Hickey v. 
Parrot Silver, etc., Co., 25 Mont. 164, 
183, 64; Passo. 

Receivership after judgment as 
equitable execution see infra § 35. 

54 I11—Gilbert v. Block, 51 I11. 
Ate DG: 

N. Y.—Patten v. Accessory Transit 
Co., 4 AbbPr 235. 

Pa.—Treat v. Pennsylvania Mut. L. 
Ins. Co., 199 Pa. 326, 49 A 84, 85 AmSR 
788; Schlecht’s App., 60 Pa. 172; Gra- 
venstine’s App., 49 Pa. 310. 


Va.—Smith v. Butcher, 
(69 Va.) 144; Beverly v. Brooke, 4 
Gratt. (Go) Va) Lae 


Eng.—Evans v. Coventry, 5 De G. 


28 (Gratt, 


oe G. 911, 54 EngCh 714, 43 Reprint 
[a] Provisional receivership is, in 


effect, an injunction, and something 
more. stringent still.” Cincinnati, 
ete. Co. vy. Sloan 31/Onhe St. a5 


Resort to both remedies in same 
aes see Injunctions §§ 43, 694; infra 


55. Hall v. Hall, 3 Mac. & G. 79, 
49 EngCh 79, 42 Reprint 191. 


56. Hall v. Hall, supra. 


57. Fleming v. Virginia Min. Co., 
196 Ky. 58, 244 SW 295. 


58. Dann Mfg. Co. v. Parkhurst, 
347; Snow v. 
Winslow, 54 Iowa 200, 6 NW ALCS 
Grosch v. Central Vannina, 7 Porto 
Rico Fed. 55. 


59. Hayes v. Columbus, etc., R. Co., 
67 Fed. 630; Henning v. Raymond, 35 
Minn. 303, 29 NW 132; Edinburg Irr. 
Corewe Paschen, (Tex. Commn. A.) 235 
SW 1088 [aff (Civ. A.) 223 SW 329]; 
Droppelman vy. Illinois Surety Co., 95 
Wash. 476, 164 P 70, LRA1917D 1032 
[cit Cyc]; Denny v. Cole, 22- Wash. 
S25 Ol 38, 79 AmSR 940. 


[a] Foreclosure of mortgage or a 
receivership ancillary thereto is not 
a proceeding in rem, but more prop- 
erly quasi in rem. Edinburg Irr, Co; 
v. Paschen, (Tex. Commn. A.) 235 SW 
1088 [aff (Civ. A.) 223 SW 329]. 


60. Wellman vy. North, 256 Mass. 
496, 152 NE 886. 


61. U. S.—Pennsylvania Steel Co. 
v. New York City R. Co., 198 Fed. 721, 
LET CCAR S03 


Pek .—Winfrey v. Griffin, 5 Ky. Op. 


————— ee EE a eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 4-5] 


in the English court of chancery,®? and all the lead- 
ing principles which first governed it were well 
settled in England long before the American Revolu- 
In recent years there has been a rapid de- 
velopment of the law of receiverships,®* and, both 
by judicial decisions®® and statutory enactments,°® 
the scope of the remedy has been broadened and 


tion.®3 
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In General. 


extended,®? so as to adapt equitable ‘principles to 


Ma.—wWilliamson v. Wilson, 1 Bland 
418. 


Mich.—Grand Rapids Trust Co. v. 
Carpenter, 229 Mich. 491, 201 NW 448. 


Eng.—In re Newdigate Colliery, 
{1912] 1 Ch. 468. 


62. Pennsylvania Steel Co. v. New 
WoOrknCityweh Co.) 198s Beda (2d56 117 
CCA 503; Grand Rapids Trust Co. v. 
Carpenter, 229 Mich. 491, 201 NW 448; 
In re Thompson, 25 Pa. Dist. 757, 44 
Pa. Co. 518; In're Newdigate Colliery, 
[1912] 1 Ch. 468. 


63. Pennsylvania Steel Co. v. New 
Works City. BR.) Co: 4198) Med: e720, ry 
CCA 503; Williamson vy. Wilson, 1 
Bland (Md.) 418. 

64. Pennsylvania Steel Co. v. New 
NVOLnkeCityae bh. -CO.,198 Medi 7200117 
CCA 503. 

[a] Since panic of 1873.—In the 
United States there has been a 
marked development of the law of re- 
gelver ships since the financial panic 
in 1873. Hay v. McDaniel, 26 Ind. A. 
683, 60 NE 729. 


65. Pennsylvania Steel Co. v. New 
Work City RR. Co:, 1198: Ped-721,2117 
CCA 503. 

66. See statutory provisions. 

67. Pennsylvania Steel Co. v. New 
York City R. Co., supra; Hay v. Mc- 
Daniel, 26 Ind. A. 683, 60 NE 729. 

68. Pennsylvania Steel Co. v. New 


WOnkeCityarlv CO. 62 9S shed (2d, au 1 0 
CCA 503. ; 
69. State v. Union Nat. Bank, 145 


Ind. 537,-44 NE 585, 57 AmSR 209; 
Newell-v. Schull, 73 Ind. 241. 


70. U.S. v. Sloan Shipyards Corp., 
270 Fed. 613; Zuber v. Micmac Gold 
Min. ae 180 Fed. 625. 


71. Ss. ey Ep a, Electric R. 
Co. v. Oar lest 176 Fed. 26. 


Ind.—Steinbrenner Rubber Co. v. 
Duncan, 86 Ind. A. 218, 155 NE 625. 


1S opr ge a v. Conrad, 9 Kan. 


Mo.—State v. Calhoun, 207 Mo. A. 
149, 226 SW 329 [aff 289 Mo. 506, 233 
SW 483]. 

Oh.—D. T. Williams Valve Co. v. 
eas, ZomOD. sCirgeCt.. Ne ms 401, 


Pa.—Hogsett v. Thompson, 258 Pa. 
$5, 101 A 944. 


“The naming of a receiver is not re- 
garded as an end in itself, but only as 
a means to better secure a necessary 
and ultimate end.” D. T. Williams 
Valve Co. v. Williams, supra. 


72. Underground Electric R. Co. v. 
Owsley, 176 Fed. 26; Steinbrenner 
Rubber Co. v. Duncan, 86 Ind. A. 218, 
155 N® 625; Hottenstein v. Conrad, 9 
Kan. 435; State v. Calhoun, 207 Mo. 
A. 149, 226 SW 329 [aff 289 Mo. 506, 
233 SW cpa 


73. eure cis v. Occidental Oil 
Corp., ves Fed. 997; Brictson Mfg. 
Co. v. Close, 280 Fed. 297; Hutchin- 


son v. American Palace-Car Co., 104 
Fed. 182; Brassey v. New York, etce., 
R. Co., 19 Fed. 663. 

Ala.—Grand Lodge K. P. v. Shorter, 
219 Ala. 288, 122 S 36; Cassels Mills 
v. Gadsden First Nat. Bank, 187 Ala. 
325, 328, 65 S 820 [cit Cyc]. 

Cal.—French Bank Case, 53 Cal. 
495; Takeba v. San Joaquin County 
Super. Ct., 43 Cal. A. 469, 185 P 406. 
See Havemeyer vy. San Francisco Su- 


per Ct,us4 Cal 327, 882, 24°Pr1217 18 
AmSR 192, 10 LRA 627 (‘*Undoubted- 
ly it has often been held that the ap- 
pointment of a receiver is merely 
ancillary, and undoubtedly his ap- 
pointment often is merely ancillary; 
that is to say, he is appointed before 
judgment for the purpose of protect- 
ing, pending the litigation, property 
which is the subject of the litigation. 
But sometimes he is appointed after 
judgment for the purpose of carrying 
the judgment into effect; in which 
case his appointment and his proceed- 
ings thereunder are not merely an- 
cillary’’). 

Fla.—Armour Fertilizer Works v. 
Brooksville First Nat. Bank, 87 Fla. 
436, 100 S 362. 


I1l.—Kulwin v. Harsh, 232 Ill. A. 419, 
426 [cit Cyc]; Gauer vy. Voltz, 190 Ill. 
A. g Davis v. Alton! wetes Re Co, 
180 Ill. A. 1, 12 [quot Cyc]. 

Ind.—Sheridan Brick Works v. Ma- 
rion Trust Co., 157 Ind. 292, 61 NE 
666, 87 AmSR 207; Hay v. McDaniel, 
26 Ind. A. 6838, 60 NE 729. 

Kan.—Parsons v. Parsons Water 
Supply, ete., Co., 104 Kan. 294, 178 P 


Ky.—Fleming v. Virginia Min. Co., 
196 Ky. 38, 244 SW 295; Goldsmith v. 
Fletcheimer, 28 SW 21, 16 KyL 433. 

La.—Saxon v. Southwestern Brick, 
Cte, MieaCow Mela. 633 0 sos Or 

Ma. —State v. Northern Cent. R. Co., 
18 Md. 193 


Minn.—Red River Potato Growers’ 
Assoc. v. Bernardy, 126 Minn. 440, 444, 
148 NW 449 [cit Cyc]. 

Mo.—Price v. Bankers’ Trust Co., 
178 SW 745. 


Mont.—Pereira v. Wulf, 83 Mont. 
8438, 272 P 532; Allen v. Montana Re- 
finine |. Com (ies Mont..L0 Seca wba Soe: 
Hartnett v- St. Louis Min., etc., Co., 
51 Mont. 395, 153 P 437. 


Nebr.—Bodge v. Skinner Packing 
Co., 115 Nebr. 41, 211 NW 203; Smiley 
v. Sioux Beet Syrup Co., 71 Nebr. 581, 
99 NW 263, 101 NW 253; Mann vy. 
German-American Inv. Co., 70 Nebr. 
454, 97 NW 600; Vila v. Grand Island 
Electric Light, etc., Co., 68 Nebr. 222, 
94 NW 136, 97 NW 613, 110 AmSR 
400, 68 LRA 791; Chadron Banking 
ay v. Mahoney, 43 Nebr. 214, 61 NW 


Oh.—Cincinnati, ete., R. Co. v. Sloan, 
3) Ohenst.. Js) 0D. Te Williams: Valve 
Co: v. Williams, 25 Oh. Cir. Ct. N: S. 
497; George Wiedemann Brewing Co. v. 
Herman,-20 Oh. Cir. Ct. N. S. 187, 189 
[quot Cyc]; Callahan yv. Consumers 
lcemsctcs, Cos le Ohi Cir, (Ct 47951 7 
Oh. Cir. Dec. 349; Cincinnati, etc., R. 
Co. v. Duckworth, 2 Oh. Cir. Ct. 518, 1 
Oh. Cir. Dec. 618; North Fairmount 
Bldg., ete., Co. v. Rehn, 8 OhS&CP 
594, 6 OhNP 185; Robison v. Cleve- 
land City PRs Co.-7 LOnSZEP sre. 65 
OhNP 293; Jay v. Squire, 5 OhS&CP 
318, 7 OhNP 345. 


Or.—Cook v. Leona Mills Lumber 
Conmloce Or 5205 212 P7855. 

Philippine.—Velasco v. Gochuico, 
28 Philippine 39. 

Tenn.—Slover v. Coal Creek Coal 
Co., 113 Tenn. 421, 82 SW 1131, 106 
AmSR 851, 68 LRA 52. 


Tex.—Pheenix Oil Co. v. McLarren, 
(Civ. A.) 244 SW 830; Carter-Mullaly 
Transfer Co. v. Robertson, (Civ. A.) 
198 SW 791; Kokernot v. Roos, (Civ. 
A.) 189 SW 505; Republic Trust Co. v. 
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the requirements of commercial advancement.°* 


[§ 5] C. Ancillary and Provisional Character—1. 
While the appointment of a receiver 
may bea part of the relief asked,°® such appointment 
is not final relief,*° nor is it the end’ or object’? 
litigation; it is merely an’ ancillary,’* auxiliary,‘* 
incidental,’® and provisional’® remedy, allowable only 


oF 


Taylor, (Civ. A.) 184 SW 772; ~Her- 
mann v. Thomas, (Civ. A.) 143 SW 
195; Farwell v. Babcock, 27 Tex. Civ. 
A. 162, 65 SW 509; People’s Inv. Co. 
v. Crawford, (Civ. A.) 45 SW 738: 
Espuela Land, ete., Co. v. Bindle, 5 
Nexen Civ. Ay i$, 23cS WW sao: 


Wash.—Grays Harbor Commercial 
Co. v. Fifer, 97 Wash. 380, 166 P 770. 


W. Va.—Rainey v. Freeport Smoke- 
less Coal, ete., Co., 58 W. Va. 424, 52 
SE 528. 

“Tt is well understood that a receiv- 
ership is an ancillary remedy in aid 
of the primary object of the litiga- 
tion.” Grand Lodge K. P. v. Shorter, 
219 Ala. 293, 297, 122 S 36. 


“Appointment of a receiver is mere- 
ly ancillary to the main cause of ac- 
tion.’”’ Hoiles v. Watkins, 117 Oh. St. 
165, 157 NE 557, 559, 61 ALR 1203. 

[a] Rule is substantially complied 
with (1) if the receivership is ancil- 
lary to another proceeding that is 
pending in another court. Kulwin v. 
Harsh, 232 Ill. A. 419. (2) A proceed- 
ing in equity for the appointment of 
a receiver may be ancillary to an ac- 
on at law. Ulman vy. Clark, 75 Fed. 


[b] Receivership may be applied 
for as ancillary to accounting.—Bilder 
v. Robinson, (N. J. Ch.) 67 A 828. 


74. U.S.—Underground Electric R. 
Co. v. Owsley, 176 Fed. 26. 


Ind.—Steinbrenner Rubber Co. v. 
Duncan, 86 Ind. A. 218, 155 NE 625. 


Iowa.—Stockholders of Jefferson 
County Agricultural Assoc. v. Jeffer- 
son County Agricultural Assoc., 155 
Iowa 634, 136 NW 672. 


aaa ete ices ee v. Conrad, 9 Kan. 


Miss.—Engleburg v. 
Miss. 513, 106 S 447. 

Oh.—Cincinnati, ete, R. Co. 
Duckworth, 2 Oh. Cir. Ct. 518, 1 On. 
Cir. Dec. 618. 

Philippine.—Velasco v. Gochuico, 28 
Philippine 39. 

Tex.—Hare v. Dunton, (Civ. A.) 6 
SW (2d) 139; Hodges Drilling Co. v. 
Tyler, (Civ. A.) 233 SW. 548: “Alto 
Cotton Oil, ete., Co. v. Berryman, (Civ. 
A.) 218 SW 5138. 

{a] “This merely means that there 
must be litigation in some court to 
which the receivership is auxiliary, 
and does not necessarily require that 
it should be in the court of equity it- 
self.””. Underground Electric R. Co. 
v. Owsley, 176 Fed. 26, 34. 

75. U. S.—wWillson v. Waltham 
Watch Co., 293 Fed. 811; Myers v. 
Occidental Oil Corp., 288 Fed. 997. 

N. Y.—Rollwagen v. Rollwagen, 13 
NYS 635. 

Oh.—Hoiles v. Watkins, 117 Oh. St. 
165, 157 NE 557, 61 ALR 1203. 

Pa.—Hogsett v. Thompson, 258 Pa. 
85, 101 A 941. 


Porto Rico.—Hesse v. Ledesma, 7 


Tonkel, 140 


Porto Rico Fed. 520, 527; Grosch v. 
Central Vannina, 7 Porto Rico Fed. 
55. 


Tex.—Diamond Steel Highway Sign 
Co. v. Commercial Trust Co., (Civ. A.) 
298 SW 456; Hodges Drilling Co. v. 
Tyler, (Civ. A.) 233 SW 548. 

“A receivership is merely incidental 
to a suit to enforce an equity.’ Hesse 
v. Ledesma, supra. 

76. U. S.—Uniderground Electric 


. 
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in, or in connection with, an action pending’’ for 
some other purpose,’® and in which there is a prayer 
for other’® and final or ultimate®® relief, which the 
court has power and jurisdiction to evant, 81 which 
justifies it in proceeding with the case,S? and to 
which the appointment of a receiver is an aid.** 


R. Co. v. Owsley, 176 Fed. 26. 


Cal.—Kreling v. Kreling, 118 Cal. 
421, 50 P 549; McLane v. Placerville, 
etest..Co,, 66 Cal. 606, 6 P 748; Take- 
ba v. San ‘Joaquin County Super. Ct, 
43 Cal. A. 469, 185 P 406. 


Del.—Ellis v. Penn Beef Co., 9 Del. 
Ch. 213, 80 A 666. 


Kan.—Hottenstein v. Conrad, 9 Kan. 
435. 

Ky.—Fleming v. Virginia Min. Co., 
196 Ky. 38, 244 SW 295; Elkhorn Haz- 
ard Coal Co. v. Fairchild, 191 Ky. 276, 
230 SW 61. 


Mo.—State v. Calhoun, 207 Mo. A. 
149, 226 SW 3829 [aff 289 Mo. 506, 2338 
SW 483]. 


Mont.—Doggett v. Johnson, 71 
Mont. 443, 234 P 252; Allen v. Mon- 
tana Refining Co., 71 Mont. 105, 221 P 
582; Hartnett v. St. Louis Min., etc., 
ne 51 Mont. 395, 153 P 4387. 


Ree eo wagen v. Rollwagen, 13 
NYS 63 


Bes eat v. Watkins, 117 Oh. St. 
165, 157 NE 557, 61 ALR 1203; Ben- 
son v. Columbia L. Ins. Co., 7 OhHNPNS 
113; Cincinnati, etce., R. Co. v. Duck- 
worth, 2) Oh. Cir, Ct;-518, 1 Oh. Cir 
Dec. 618. 


Okl.—Wagoner Oil, ete., Co. v. Mar- 
low, 137 Okl. 116, 278 P 294. 


Pa.—Hogsett v. Thompson, 258 Pa. 
85, 101 A 941. 


Porto Rico.—Grosch v. pannel Van- 
nina, 7 Porto Rico Fed. 55 


fa] Code pldewseation. = “The ap- 
pointment of a receiver is classed in 
our code as one of the provisional 
remedies in an action.” Kreling v. 
Kreling, 118 Cal. 413, 423, 50 P 546. 
To same effect Cincinnati, ’etc., R. Co. 
v. Sloan, 31 Oh. St. 1. 


77. See infra § 9. 


78. Doggett v. Johnson, 71 Mont. 
443, 234 P 252; Allen v. Montana Re- 
fining Co., 71 Mont. 105, 227 P 582; 
Hoiles v. Watkins, 117 Oh. St. 165, 
157 NE 537, 61 ALR 1203. 


79. Grand Lodge K. P. v. Shorter, 
Bao Ala 293, Lee) S861 Dy Mls Wale 
liams Valve Co. v. Williams, 25 Oh. 
Cinwmet. aN. 9.049 


80. D. T. Williams Valve Co. v. 
Williams, supra; Style v. Lantrip, 
(Tex. Civ. A.) 171 SW 786; Hardy v. 
Abbott, 32 Tex. Civ. A. 66, 73 SW 1079. 
See Aldrich v. Union Bag, etc., Co., 81 
N. J. Eq. 244, 248, 87 A 65 (“to grant 
al preliminary injunction and appoint 
a receiver pendente lite in this cause 
would practically amount to giving 
the complainants the full measure of 
relief to which they may be entitled 
on final hearing, and, as I understand 
it, courts ‘do not grant such relief’’). 


[a] Petition held to pray for final 
judgment or relief.—Booth v. State, 
131 Ga. 750, 63 SE’502. 


81. U. S.—Brictson Mfg. Co. v. 
Close, 280 Fed. 297. 


Ill.— Peo. v. Weigley, 155 Ill. 491, 
40 NE 300; Heitkamp v. Pigment, etc., 
Co., 158 Ill. A. 587; Hopper v. Davies, 
70 Ill. A. 682; Gillespie v. Illinois 
Steel Co., 62 Ill. A. 594. 


Ky.—Grand Rapids School Furni- 
ture Co. v. Pike County School Dist. 
No. 29, 102 Ky. 556, 44 SW 98, 19 KyL 
1610. 

Md.—Condon v. 


Mutual Reserve 
Fund Life Assoc., 


89 Md. 99, 42 A 
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944, 73 AmSR 169, 44 LRA 149. 


Minn.—Red River Potato Growers’ 
Assoc. v. Bernardy, 126 Minn. 440, 
148 NW 449. 


Oh.—Hoiles v. Watkins, 117 Oh. St. 
165, 157 NE 557, 61 ALR 1203; George 
Wiedemann Brewing Co. v. Herman, 
One Ay 260 20. Onweir. Ot Newest ois 
Cincinnati, éte., a Oe Va Duckworth, 
2 Oh. Gir Ct: 518, 1 ‘Oh: Cir, Dec: 618: 


Pa.—-Schacht v. Eschbacher, 7 Pa. 
Dist, 437; 21° Ba. /Co.3201. 


Wash.—Grays Harbor Commer- 
cial Co. v. Fifer, 97 Wash. 380, 166 P 
770. 


82. U.S. v. Sloan Shipyards Corp., 
270 Fed. 613; Zuber v. Micmac Gold 
Min. Co., 180 Fed. 625. 


{a] Rule applied.—(1) The power ite 
appoint a receiver is based upon the 
existence of real litigation between 
the parties. Richardson’s Pet., 294 
Fed. 349. (2) There must be matters 
which may be litigated and deter- 
mined, even if the application for the 
appointment of a receiver is denied. 
Allen v. Montana Refining Co., 71 
Mont. 105, 227 P 582; Mann v. Ger- 
man-American Inv. Co., 70 Nebr. 454, 
97 NW 600. (3) If the main object of 
the suit fails, a receiver cannot be 
appointed. Peo. v. Denver Dist. Ct., 
33 Colo. 293, 80 P 908; Robison v. 
Cleveland City R. Co., 7 OhS&CP 312, 5 
OhNP 293; Goebel v. Herancourt 
Brewing Co., 2 OhS&CP 377, 7 OhNP 
230. Compare Goldsmith v. Fletch- 
eimer, 28 SW 21, 16 KyL 433 (where 
creditors petition for the cancellation 
of a deed of assignment and _ inci- 
dentally for the appointment of a re- 
ceiver, the mere ‘denial of the sub- 
stantial relief will not prevent a chan- 
cellor from appointing a receiver to 
take the funds from the assignee’s 
control if the facts warrant the re- 
moval of the assignee). 


Probability of obtaining ultimate 
relief see infra § 13. 


83. Grand Lodge K. P. v. Shorter; 
219 Ala. 293, 122 S 36; Parsons v. Par- 
sons Water Supply, etc., Co., 104 Kan. 
294, 178 P 438. 


[a] Aid of vrimary object.—‘The 
appointment of a receiver can be made 
only in aid of some primary object of 
a pending suit.” Leach v. Grant, 27 
F. (2d) 201, 203 [certiorari granted 
278 U. S. 593 mem, 49 SCt 37 mem, 73, 
L. ed. 525 mem, and rev on other 
grounds 280 U. S. 351, 50 SCt 107, 74 
lL. ed. 470]. 


84. FEngleburg v. Tonkel, 140 Miss. 
518, 106 S 447; Hesse v. Ledesma, 7 
Porto Rico Fed. 520. 


85. Red River Potato Growers’ 
Assoc. v. Bernardy. 126 Minn. 440, 148 
NW 449: Grays Harbor Commercial 
Co. v. Fifer, 97 Wash. 380, 166 P 770. 


86. United North, etc., Oil Co. v. 
Meredith, (Tex. Civ. A.) 258 SW 550 
[aff (Commn. A.) 272 SW 124]. 


Bi Xe Ala.—Harwell v. Potts, 80 Ala. 


Conn.—-Barber v. Mexico Interna- 
tional Co., 73 Conn. 587, 48 A 758. 


Fla._—Armour Fertilizer Works v. 
Brooksville First Nat. Bank, 87 Fla. 
436, 100 S 362. 


Ill.—Kulwin v. Harsh, 232 Ill. A. 
419, 426 [cit Cyc]; Davis v. Alton, 
eS Roe Cosees Ori eaAS a ai2s aiwtot 

ye 


eye, des 


[§ 9 


Also, the appointment of a receiver is not an inde- 
pendent equity®* or remedy;*® it alone does not con- 
stitute a cause of action;*® and, in the absence of a 
statute authorizing its maintenance a suit cannot be 
maintained where its sole primary object is the ap- 
pointment of a receiver,** and no cause of action 


Ind.—Winona, etc., Traction Co. v. 
Collins, 162 Ind. 693, 69 NE 998; State 
v. Union Nat. Bank, 145 Ind. 537, 44 
NE 585, 57 AmSR 209; Hay v. Mc- 
Daniel, 26 Ind. A. 683, 60 NE 729. 


Kan.—Parsons vy. Parsons Water 
Supply, ete., Co., 104 Kan. 294, 178 P 
phe Hottenstein vy. Conrad, 9 Kan. 
35: 


Mich.—Jones vy. Schall, 45 Mich. 379, 
8 NW 68. 


Mo.—Price v. Bankers’ Trust Co., 
178 SW 745; State v. Ross, 122 Mo. 
435, 25 SW 947, 23 LRA 534. 


Mont.—Hartnett v. St. Louis Min., 
ete., Co., 51 Mont. 395, 153. P 437. 


Nebr.—Vila v. Grand Island Elec- 
tric Light, etc., Co., 68 Nebr. 222, 94 
NW 136, 97 NW 613, 110 AmSR 400, 
63 LRA 791; Mann v. German-Ameri- 
can Inv. Co., 70 Nebr. 454, 97 NW 600. 


Nev.—State v. Washoe County Sec- 
ond Judicial Dist. Ct., 49 Nev. 145, 241 
P 317, 43 ALR 1331. 


N. Y.—-Mabon v. Ongley Electric 
Co., 156 N. Y. 196, 50 NE 805. 


Oh.—Hoiles v. Watkins, 117 Oh. St. 
165, 157 ‘NE 557, 61 ALR 1203; Stark 
County Agricultural Soc. v.. Walker, 
34 Oh. A. 558, 171 NE 422; George 
Wiedemann Brewing Co. v. Herman, 2 
Oh. A. 260, 20.Oh. Cir. Ct. N. S. 187, 189 
[quot Cyc]; Callahan v. Consumers 
hee; ete: 7 Cos 3" Oh~ Cir xGr 479, T@ne 
Cir. Dec. 349; Bap aes ete., R. Co. 
Vv. Duckworth, 2 Oh. Cir. Ct. §138,/1°/Oh: 
Cir. Dec. 618. 


Or:—French ‘vy. C. F. & 'T: Co.,; .124 
Or. 686, 265 P 448; Wm. H. Taylor 
Finance Corp. v. Oregon Logging, etc., 
Co:; 116..Or. 440; 241 P. 388: Cook 
Leona Mills Lumber Co., 106 Or. 520, 
Zea T8p. 


Pa.—McDougall v. Huntington, ete., 
R., ete., Co., 294 Pa. 108, 143 A 574. 


Tenn.—Slover v. Coal Creek Coal 
Co. 113 Tenn.421, 82 ‘SW 1137) 106 
AmSR 851, 68 LRA 852. 


Tex.—Hodges Drilling Co. v. Tyler, 
(Civ. A.) 233 SW 548; Republic Trust 
Co. Vv. Taylor, (Civ A.) 184 Sweetie: 
Continental Trust Co. v. Brown, (Civ. 
A.) 179 SW 939; Hermann vy. Thomas, 
(Civ. A.) 143 SW 195. 


W. Va.—Meyers v. Herman, 78 W. 
Va. 460, 89 SE 146; Ward v. Hotel 
Randolph Co., 65 W. Va. 721, 63 SE 
613; Baltimore Bargain House v. St. 
Clair, 58 W. Va. 565, 52 SE 660; Rain- 
ey v. Freeport Smokeless Coal, etce., 
Co., 58 W. Va. 424, 52 SE 528. 


[a] No such thing as a suit brought 
distinetly for the mere appointment 
of a receiver is recognized, in the 
absence of a statute providing for it. 
French Bank Case, 53 Cal. 495; Allen 
v. Montana Refining Co., 71 Mont. 105. 
227 P 582; Guardian Financing Co. v. 
Davidson, 23 Oh. A. 1438, 154 NE 743; 
Berkshire Petroleum Corp. v. Moore, 
(Tex. Civ. A.) 268 SW 484. 


[b] Receivership cannot per se be 
subject of suit in equity. De Rees v. 
Costaguta, 275 Fed. 172 [certiorari 
den 257 U. S. 648 mem, 42 SCt 56 mem, 
66 L. ed. 415 mem]. 


[c] Receivership cannot be pri- 
mary object of litigation.—Willson v. 
Waltham Watch Co., 293 Fed. 811; 
Myers v. Occidental Oil Corp., 288 Fed. 
997; Engleburg v. Tonkel, 140 Miss. 
518, 106 S 447; Phoenix Oil Co. v. 
McLarren, (Tex. Civ. A.) 244 SW 8380. 


For ‘later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


it iti ee 


|) a 


§§ 5-8] 


or ground for equitable relief otherwise is stated.%8 


Exceptions. It is held or recognized that excep- 
tions to the foregoing rules may arise under peculiar 
circumstances.*? | 


[§ 6] 2. In Injunction Suit.°° The power to ap- 
point a receiver, when one is necessary for the pres- 
ervation of property pending an injunction suit, is 
incident to the power to grant an injunction,?! and 
the appointment may be made when it is necessary 
to render an injunction effective.®? 
tion and prayers are sufficient to comprehend the 
grant of a temporary injunction and the appointment 
of a receiver, the propriety of granting such relief 
is not affected by the fact that some of the prayers 
are for relief that cannot be granted.®? 


[§ 7] D. Actions and Proceedings in Which Avail- 
able—l. In General. A court possessing general 
equity jurisdiction may appoint a receiver®* in a 
proper kind of action,®® but not where the appoint- 
ment is foreign to the nature of the action.9® Under 
the construction placed upon some code or statutory 
provisions, a receiver may be appointed in a law 
action,®? or, regardless of the form of the action, 
in any case where ‘Justice requires it;°8 but, in the 
absence of an applicable statute authorizing it, the 
appointment of a receiver in an action at law is not 
permissible.®® 
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Where the peti- — 


[538 C.J.] 23 


Particular actions or proceedings in which a re- 
ceiver may be appointed include bankruptey,! in- 
solvency,? and supplementary*® proceedings, a credi- 
tor’s suit,* an injunction suit,® a suit or proceeding 
to dissolve a corporation, partnership® or unlawful 
combination,’ and an action, suit, or proceeding for 
divorcee and alimony,® separate maintenance,? or 
an accounting and settlement by an executor or ad- 
ministrator,’° or to enforce a trust! or foreclose a 
chattel mortgage.t? Also, a receiver may be ap- 
pointed in a statutory action by a surety against 
his principal to compel payment of the debt for which 
he is surety,+? where it is expressly provided by 
statute that the surety may have provisional remedies 
in such action.1* On the other hand, a receiver may 
not be appointed in an action at law for the recovery 
of money only,t® such as an action at law upon a 
simple contract,1® even though plaintiff’s pleading 
is denominated a bill in equity.17 In some, but not 
other, jurisdictions, a receiver may be appointed in 
aid of a garnishment proceeding.t® It has been 
held that a receiver may be appointed in a suit or 
proceeding to contest,+® cancel,?° or obtain a con- 
struction of,?+ a will, but not in a proceeding to es- 
tablish a will.?? 


[§ 8] 2. Actions Involving Real Property.2? The 
actions in which a receiver of real property may be 
appointed are limited.2* A receiver may be ap- 


88. Leach v. Grant, 27 F. (2d) 201 
Ecertiorari granted 278 U. S. 593 mem, 
49 SCt 37 mem, 73 L. ed. 525 mem, 
and rev on other grounds 280 U.S. 351, 
50 SCt. 107, 74 L. ed. 470]; Davis v. 
"Mitones erc.,. R.. Con. 180 (lll cAL 1) 12 
[quot Cye]; Guardian Financing Co. 
v. Davidson, 23 Oh. A. 1438, 154 NE 743; 
United North, ete., Oil Co. v. Mere- 
dith, (Tex. Civ. A.) 258 SW_550 [aff 
(Commmn. A.) 272 SW_124]; Republic 
Trust Co. v. Taylor, (Tex. Civ. A.) 184 
SW 772. 


93. Edwards Mfg. Co. v. Hood, 167 
Ga. 144, 145 SE 87. 


94. See infra § 36. 


95. Cecil v. Cecil, 185 Ky. 787, 215 
Sw 794. 


96. Cecil v. Cecil, supra. 

97. Paine v. Muller, 150 Iowa 340, 
130 NW 133; Smith v. Dayton, 94 Iowa 
102, 62 NW 650; Rabb v. Albright, 93 
Iowa 50, 61 NW 402; Silverman v. 
Kuhn, 53 Iowa 436, 5 NW 523; Jones 


Corp. v. McIntosh, 26 Oh. A. 148, 159 
NE 143. 


{a] Fact that writ of attachment 
has issued (1) does not change the 
nature of the action from a money de- 
mand to one in which a receiver may 
be appointed. State y. Highth Judi- 
cial Dist. Ct., 14 Mont. 577, 37 P 969. 
(2) Appointment of receiver in at- 
tachment proceeding before justice of 
peace see Justices of the Peace § 180. 


89. Armour Fertilizer Works _ v. 
Brooksville First Nat. Bank, 87. Fla. 
436, 100 S 362; Davis v. Alton, etc., 
R. Co., 180 Ill. A. 1; Parsons v. Par- 
sons Water Supply, etc., Co., 104 Kan. 
294, 178 P 488; Fleming v. Virginia 
Min. Co., 196 Ky. 38, 244 SW 295. 


Appointment of receiver: 

Before default in payment of indebt- 
edness see Chattel Mortgages §§ 
336, 550: Mortgages § 643; Rail- 
aera! § 832. 


74 P 53; 


87 AmSR 207; 
577, 60 NE 338; 


mann, 12 Wis. 499. 


Power of court of law to appoint 18, 
receiver see infra § 36. 


98. Sheridan Brick Works v. Mari- 
on Trust Co., 157 Ind. 292, 61 NE 666, 20. 
Mead v. Burk, 156 Ind. 
Hellebush vy. Blake, 
119 Ind. 349, 21 NE 976. 


99. Folsom y. Evans, 5 Minn. 418; 
. Miller v. Perkins, 154 Mo. 629, 55 SW 


v. Graves, 20 Iowa 596; Union Boom ae v. Sloan Shipyards Corp., 
Co. v. Samish Boom Co., 33 Wash. 144, 17 4 F q , 
Second Ward Bank v. Up- pri aie U. S. v. Sloan Shipyards Corp., 


See Garnishment § 383. 

19. Ex p. Devoy, 208 Mo. A. 550, 
236 SW 1070. 
Le Brantz v. Conklin, 39 Misc. 
715, 80 NYS “967. : 


21. Griggs v. Brewster, (Tex. Civ. 
A.) 16 SW (2d) 829 [den reh (Civ. A.) 
15 SW (2d) 1114]. 


22. Bryam v. Moring, 94 N. C. 694. 


: 874. 

Estates of deceased or incompetent : ‘i 
persons see infra §§ 28, 29. i 1. See Bankruptcy § 161. ti an haemo of receiver in ac 

Insolvent or dissolved corporation 2. See Insolvency § 80. tae a 


see Corporations §§ 3178-3180, 
3844 


. 90. Injunction incidental to receiv- 6. 
ership see Injunctions §§ 43, 694. 


91. Elk Fork Oil, etc., Co. v. Foster, 
99 Fed. 495, 39 CCA 615; Gray v. New- 8. 
ark, 9 Del. Ch. 171, 79 A 735, 739; Cin- 9. 
cinnati, etc, R. Co. v. Sloan, 31 Oh. 10. 


a): 144: Penn v. Whiteheads, 12 
Gratt. (53 Va.) 74. 

[a] Temporary receiver is adjunct 
to preliminary injunction.—National 
Guarantee Credit Corp. v. Worth, 274 13. 
Pa. 148, 117 A 914; Haught v. Irwin, 18 Oh. A. 426. 
166 Pa. 548, 31 A 260. 14, 


92. Milltown Lumber Co. v. Mill- 15. 
town, 149 Ga. 151, 102 SE 435 [cit}55 SW 874; 
yc]; Peo. v. Continental Ben. Assoc., | 349; 
289 Ill. 40, 46, 124 NE 352 [cit Cyc]; 
Columbian Athletic Club v. State, 143 
Ind. 98, 40 NE 914, 52 AmSR 407, 28 | 
LRA 727; Woodward v. Smith, (Tex. 
Civ. A.) 253 SW 847. 


773; 


3. See Executions § 1024. 

Railroad before other substantial 4. See Creditors’ Suits § 202. 
relief can be asked see Railroads 5. See supra § 6. 
§ 832. See Corporations § 3844. 

See Partnership § 929. 

7. See Monopolies § 258. 

See Divorce §§ 263, 731. 

See Husband and wife § 911. 


Griffin, 5 Ky. O 


‘ Winfrey v. p. 
Smith v. Butcher, 28 Gratt. (69 | 338-° Durner v. Crichton, 53 N. Y. 641 


ll. See Trusts [39 Cyc 574]. 24. 


12. See Chattel Mortgages § 550. 
Empire Trust Co. v. Walburg, 


See statutory provisions. 


Miller v. Perkins, 154 Mo. 629, 
Adee v. Bigler, 81 N. Y. 
O’Mahoney v. Belmont, 62 N. Y. 
133° [aff 37 N.Y: Super. 223, 380]; 
Central Union Trust Co. v. Northern § 10 
Ins. Co., 217 App. Div. 482, 216 NYS 
Mack v. Stanley, 74 App. Div. 
145, 77 NYS 574; 


Partition see Partition § 313. 
Specific performance see Specific 
Performance [36 Cyc 788]. 


Tog 
Enforce: 
Equitable claim against real prop- 
erty see infra § 12. 
Mechanic’s lien see Mechanics’ 
Liens § 693. 
Foreclose mortgage see Mortgages 
§ 1682. 


Set aside fraudulent conveyances 

see Fraudulent Conveyances § 845. 
See case infra this note. 

[a] In Kentucky, ‘‘a receiver for 
real estate will not be appointed in 
any case, except in an action which 
involves the title to real property, or 
where there is an attempt to enforce 
a lien upon it for debt.’ Cecil v. Ce- 
cil, 185 Ky. 787, 215 SW 794, 797. 


Cross references: 
Adequacy of remedy at law see infra 


Reluctance to appoint receiver where 
defendant has legal title see infra 


Jebb Realty Serv. § 19 


24 [53 C.J.] 


pointed under a bill for that purpose to preserve 
rents and mesne profits pending the determination of 
an action of ejectment;?° and, under the construc- 
tion placed upon the statutes of a number of juris- 
dictions, a receiver may be appointed in the action 
of ejectment itself ;2° but in some jurisdictions it is 
otherwise?’ before,?® although not after,?® judgment, 
Also, in some,?® but not other,*! jurisdictions it is 
permissible to appoint a receiver in an action of 
A receiver may be appointed in 


forcible detainer. 
a suit to stay or restrain waste.*? 
[§ 9] E. Pendency of Cause.** 


litigation shall be pending in the 


25. Baker v. Starling, (Ala.) 39 S 
775; Hereford v. Hereford, 134 Ala. 
$21, 32 S 651; American Freehold 


Land Mortg. Co. v. Turner, 95 Ala. 
272, 11 S 211; Whyte v. Spransy, 19 
App. (D. C.) 450; Vizard v. Moody, 117 
Ga. 67, 43 SE 426 [dist Walker v. Zorn, 
50 Ga. 370]; Payne v. Atterbury, 
Harr. (Mich.) 414. 


26. A Gee v. Ten Eyck, 85 
Ind. 357. 

N. C.—Horton v. White, 84 N. C. 
297. 


Oh.—Corlett v. Corlett, 22 Oh. Cir. 
CiaIN a So de.5e 


Wash.—Union Boom Co. v. Samish 
River Boom Co., 33 Wash. 144, 74 P 
53. ‘ 


Eng.—Marshall v. Charteris, [1920] 
1 Ch. 520; Charrington v. Camp, [1902] 
1 Ch. 386; John v. John, [1898] 2 Ch. 
573; Whitbread v. Grain, 23 T. L. R. 
462. 


27. Dorathy v. Hutchins, 170 Ark. 
743, 281 SW 353; Scott v. Sierra Lum- 
ber Co., 67 Cal: 71,7 P 131: Bateman 
v» San Francisco Super. Ct., 54 Cal. 
285; La Bau v. Huetwohl, 60 Hun 
407, 15 NYS 491; Thompson v. Sher- 
rard, 35 Barb. (N. Y.) 593, 42 AbbPr 
427, 22 HowPr 155 [foll Guernsey v. 
Powers, 9 Hun (N. Y.) 78]; Peo. v. 
New York, 10 AbbPr (N. Y.) 111 [rev 
8 AbbPr 71]; Burdell v. Burdell, 54 
HowbPr GN. VY.) 191 [erit, Ireland! v. 
ag 31 N. Y. Super. 208, 37 HowPr 

2]. 


' 28. Smith v. White, 62 Nebr. 56, 86 
NW 930. 
29. Garniss v. San Francisco Super. 


Ct., 88 Cal. 413, 26 P 351; 
Buckman, 26 Cal. 447. 


30. Takeba v. San Joaquin County 
Super. Ct., 48 Cal. A. 469, 185 P 406; 


Whitney v. 


Bromley v. McCall, 18 SW 1016, 13 
KyL 915. 
[a] Statute expressly so providing 


is not retroactive.—Takeba v. San Joa- 
quin County Super. Ct., 43 Cal. A. 469, 
185 P 406. 


31. Dorathy v. Hutchins, 170 Ark. 
743, 281 SW 353; Doggett v. Johnson, 
71 Mont. 443, 234 P 252. 


32. Millbank v. Penniman, 
186; McFadden vy. Nolan, 
(G52: pe 


33. Proper stage of pending cause 
for application and appointment see 
infra §§ 48-51. 


34. %Ind.—Hellebush v. Blake, 
Ind. 349, 21 NE 976. 


Iowa.—Paine v. Mueller, 150 Iowa 
340, 180 NW 1338. 


Tex.—United North, etc.,,Oil Co. v. 
Meredith, (Civ. A.) 258 SW 550 [af 
(Commn. A.) 272 SW 124]; Crawford 
v. Crawford, (Civ. A.) 1638 SW 115. 

W. Va.—Ward v. Hotel Randolph 
COnO9e VV Via LO TSE 105). Ann 
Cas1913A 607. ; 


73 Ga. 
15 Phila. 


E19 


A receiver may 
be appointed in,*4 and only in,*® a pending cause; 
but the rule does not necessarily require that the 
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itself.2° 


court of equity 


Que.—Hainse v. Pilote, 27 Que. Su- 
per. 71. 


35. U. S:—In re Brant, 96 Fed, 257. 


Ala.—Crowder v. Moone, 52 Ala. 
220. 


Ark.—United Mine Workers Dist. 
No. 21 v. Bourland, 169 Ark. 796, 277 
SW 546. ; 


Cal.—Murray v. Los Angeles Coun- 
ty Super. Ct., 129 Cal. 628, 62 B 191; 
In re French Bank Case, 53 Cal. 495. 


Colo.—People v. Denver Dist. Ct., 
33 Colo. 293, 80 P 908; Jones v. Lead- 
ville Bank, 10 Colo. 464, 17 P 272. 


Ga.—Stone v. Wetmore, 42 Ga. 601. 


Ida.—Gold Hunter .Min., etc., Co. v. 
Holleman, 3 Ida. 99, 27 P 413. 


Ill.—Kulwin v. Harsh, 232 Ill. A. 
419, 426 [cit Cyc]. 


Ind.—Winona, etc., Traction Co. v. 
Collins, 162 Ind. 693, 69 NE 998; Alex- 
andria’ Gas’ Co. ‘vi Irish, 152. Ind. 530; 
53 NE 762; State v. Union Nat. Bank, 
145 Ind. 537, 44 NE 585, 57 AmSR 209; 
Pressley v. Harrison, 102 Ind. 14, 1 
NE 188; Dale v. Kent, 58 Ind. 584. 


Kan.—Guy v. Doak, 47 Kan. 236, 366, 
27 P 968. 


Mich.—Jones v. Schall, 45 Mich. 379, 
8 NW 68. 


Minn.—Red River Potato Growers’ 
Assoc. v. Bernardy, 126 Minn. 440, 148 
NW 449. 


Miss.—Meadville Bank v. Hardy, 94 
Miss. 587, 48 S 731; Barber v. Mainer, 
71 Miss. 725, 15 S 890; Hardy v. Mc- 
Clellan, 53 Miss. 507. 


Nev.—State v. Washoe County Sec- 
ond Judicial Dist. Ct., 49 Nev. 145, 
241 P 317, 48 ALR 1331. 


Rags Y.—Peo. v. New York, 19 HowPr 


Oh.—Guardian Financing Co. v. 
Davidson, 23 Oh. A. 148, 154 NE 748; 
Dwelle v. Hinde, 18 Oh. Cir. Ct. 618, 
8 Oh. Cir’ Dec. 177. 


Okl.—Martin y. Harnage, 26 Okl. 
790, 110 P 781, 38 LRANS 228. 


W. Va.—Baltimore Bargain House 
v. St. Clair, 58 W. Va. 565, 52 SE 660; 
Rainey v. Freeport Smokeless Coal, 
ete., Co., 58 W. Va. 424, 52 SE 528. 


Eng.—Ex p. Whitfield, 2 Atk. 315, 
26 Reprint 592. 


86. Kulwin v. Harsh, 232 Ill]. A. 419. 
See Grimston v. Turner, 22 L. T. Rep. 
N. S. 292 (a court of chancery may 
appoint a receiver of a decedent’s es- 
tate where there is no legal personal 
representative and no one entitled to 
legal possession, litigation in the pro- 
bate court is impending, anid a caveat 
against the probate of a will has been 
entered). 


37. Elmore County Irrigated 
Farms Assoc. v. Stockslager, 22 Ida. 
420, 126 P 616; Marshall v. Matson, 
171 Ind. 238, 86 NE 339; Amason v. 


[§§ 8-9 


An appointment of a receiver may not be 
made before the action is commenced®’ by the filing 
of a bill,?8 petition,®® or complaint,*® in jurisdictions 
where the filing of such a pleading is necessary in 
order to commence an action,*! or, unless defendant 
voluntarily appears,*? before the issuance of proc- 
ess,*® in jurisdictions where such issuance is essen- 
tial to the commencement of an action;** the mere 
filing of a petition for the appointment of a receiver 
before the filing of a bill or complaint or the issue 
of process will not authorize such appointment.*° 
Also, a receiver may not be appointed after plaintiff 
has dismissed the suit.*® 
time or vacation,*? an order appointing a receiver is 
void where it violates the foregoing rules or such of 


Whether made in term 


Harrigan, (Tex. Civ. A.) 288 SW 566; 
Solomon v. Mathews, (Tex. Civ. A.) 
238 SW 307. 


[a] Order to show cause why a re- 
ceiver should not be appointed served 
before the commencement of the suit 
is irregular and the motion will be 
denied on that ground, the objection 
having been taken preliminarily. Kat- 
tenstroth v. Astor Bank, 9 N. Y. Su- 
per. 632. 


[b] Presumptions.—W here the 
record of a case shows that a receiver 
was appointed on the same day on 
which the action was commenced 
therefor, it will be presumed that each 
was done in its proper order. Elwood 
v. Greenleaf First Nat. Bank, 41 Kan, 


"475, 21 P 673. 


38. Howell v. Harris, 168 Ala. 383, 
52 S 935, AnnCasi1912B 234; Crowder 
v. Moone, 52 Ala. 220; Jones v. Schall, 
45 Mich. 379, 8 NW 68; Merchants’, 
ete., Nat. Bank v. Kent Cir. Judge, 43 
Mich. 292, 5 NW 627; Barber v. Man- 
ier, 71 Miss. 725, 15 S 890. 


39. Amason vy. Harrigan, (Tex. Civ. 
A.) 288 SW 566. 


40. Elmore County Irrigated 
Farms v. Stockslager, 22 Ida. 420, 126 
P 616; Gold Hunter Min., etc., Co. v. 
Holleman, 3 Ida. 99, 27 P 413. 


41. See Actions § 408. 


42. Mauch Chunk First Nat. Bank 
v. U. S. Encaustic Tile Co., 105 Ind. 
227, 4 NE 846; Pressley v. Lamb, 105 
Ind. 171, 4 NE 682. 


43. Tucker v. Tucker, 194 Ind. 108, 
142 NE 11; Alexandria Gas Co. v. 
Irish, 152 Ind. 535, 538 NE 762; Dwelle 
Vi, Hinde, Is hOhs Ciry Ct. Gis snOn. 
Cir. Dec, LU3> Ward ve HMotelhiman- 
dolph Co; 69°Wi. Va. 197,971 SE) 105: 
AnnCas19138A 607. 


44. See Actions § 408. 


45, Winona, etc., Traction Co. v. 
Collins, 162 Ind. 693, 69 NE 998; Har. , 
dy v. McClellan, 53 Miss. 507; Anony- 
mous, 1 Atk. 578, 26 Reprint 363. See 
Porter v. Brown, 149 S. C. 151, 146 SE 
810 (the court is without authority to 
appoint a receiver in a _ proceeding 
instituted for that purpose without 
the institution of an action against 
defendant). 


46. Dale v. Kent, 58 Ind. 584. 


47. Ala.—Harwell v. Potts, 80 Ala, 
70; Crowder v. Moone, 52 Ala. 220. 


Ind.—State v. Union Nat. Bank, 145. 
Ind. 537, 44 NE 585, 57 AmSR 209; 
Pressley v. Lamb, 105 Ind. 171, 4 NB 
682; Pressley v. Harrison, 102 Ind. 14, 
1 NE 188. 

Kan.—Guy v. Doak, 47 Kan. 236, 366,. 
27 P 968. : ‘ 

Mich.—Merchants’, ete., Nat. Bank 


tigecene Cir. Judge, 43 Mich. 292, 5 NW 


W. Va.—Baltimore Bargain House- 
v. St. Clair, 58 W. Va. 565, 52 SE 660.. 


I a a a a a a TR pe = ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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them as obtain in the particular jurisdiction.*§ ° 
{§ 10] F. Existence, Nonexistence, or Exhaustion 


of Other Remedyt®—1. In General. 


not be appointed where there is another safe, ex- 
pedient, adequate, and less drastic remedy*® at law®? 


48. Ark.—United Mine Workers 
Dist. No. 21 v. Bourland, 169 Ark.’ 796, 
277 SW 546. 


Ida.—Gold Hunter Min., ete., Co. v. 
Holleman, 3 Ida. 99, 27 P 413. 


Mich.—Jortes v. Schall, 45 Mich. 379, 
8 NW 68. 


Miss.—Meadville Bank v. Hardy, 94 
Miss. 587, 48-S 731; Smith v. Ely, etc., 
Dry Goods Co., 79 Miss. 266, 30 S 653; 
pest Vv: Manier, 71 Miss. 725, 15 S 


x (Civ. 
A.) 288 SW 566; Bingham vy. Graham, 
220 SW 105: Compare Scott v. Cox, 
30 Tex. Civ. A. 190, 70 SW 802 (the 
appointment of a receiver, without 
notice, and before filing of petition, 
to take charge of property, in a suit 
to subject it to a lien, is no ground for 
reversing the judgment, a motion to 
vacate the receivership not having 
been made, anid it appearing that the 
property was subject to the lien, and 
was applied by the court to its satis- 
faction). 


Utah.—Popp v. Daisy Gold Min. Co., 
27 Utah 83, 74 P 426. 


49. Propriety of receivership and 
writ of ne exeat in same suit see Ne 
EXxxeat § 10. | 

50. U. S.—Brictson Mfg. Co. v. 
Close, 280 Fed. 297; Overton v. Mem- 
his, etc...) Re iCo, 10 Fed. 866, 3 Mc- 
Crary, 436 [app *"dism 121 U. S. 441 
mem, 9 SCt 800 mem, 33 L. ed. 2138 
mem]; Morrison v. Buckner,°17 F. 
‘Cas. No. 9,844, Hempst. 442; Vose 
pitege: 28 F. Cas. No. 17,011, 1 Woods 


Ala.—Henry v. Ide, 208 Ala. 33, 96 
S 698; Wright v. Wright, 180 Ala. 343, 
60 S 931; Hayes v. Jasper Land Co., 
147 Ala. 340, 41 S 909; Bridgeport 
Dev, Co. v. Tritsch, 110 Ala. :274, 20 
‘S16; Etowah Min. Co. v. Wills Val- 
ley Min., ete., Co., 106 Ala. 492, 17 S 
522; Roman v. Woolfolk, 98 Ala. 219, 
13/8 212; Thompson v. Tower Mfg. 
‘€o.,, 8% Ala. 7338,,6 S 928; Randle y. 
Carter, 62 Ala. 95. 


Alaska.—Sylvester v. 
Alaska 325. 


Ariz.—Hallenborg v. Cobre Grande 
Copper Co., 8 Ariz. 329, 74 P 1052. 


Cal.—A. G. Col Co. v. Santa Clara 
SoUny Super. Ct., 196 Cal. 604, 238 
P2926: 


“Del.—Moore v. Associated Produc- 


Willson, 2 


ape ete., Corp., 14 Del. :Ch..(97%, 121 A 
Laue Se 
Ga.—Barfield v. Dwight, 146 Ga. 


824, 92 SE 633; 
28 Ga. 525. 


Ill.— Schack v. McKey, 97 Ill. A. 460, 


Satterwhite v. Beall, 


100 Ill. A. 294; Nusbaum v. Locke, 53 
Ill. A. 242; Gilbert v. Block, 51 Ill. 
ARO Gs 


Ky.—Southern Baptist Church 
Home Mission Bd. v. Wylie, 230 Ky. 
284, 18 SW (2d) 1106; Greasy Creek 
Coal, etc., Co. v. Greasy Creek Coal 
Co., 196 Ky. 67, 244 SW 85; Elkhorn 
Hazard Coal Co. v. Fairchild, 191 Ky. 
276, 2830 SW 61; Harmon v. Kentucky 
oe ete.,, Co., 21 SW 1054, 15 KyL 


La.—Marcuse v. Gullett Gin Mfg. 
Co., 52 La. Ann. 1383, 27 S 846. 

Md.—Speights v. Peters, 9 Gill 472; 
Crane v. Seymour, 3 Md. Ch. 483. 

Mass.—Falmouth Nat. Bank v. Cape 
Cod Ship-Canal Co., 166 Mass. 550, 
44 NE 617. 


Mich.—Jenks v. Horton, 96 Mich. 18, 
55 NW 372. 


RECEIVERS 


A receiver will 


Minn.—Red River Potato Growers’ 
Assoc. v. Bernardy, 126 Minn. 440, 148 
NW 449. 


Mo.—Se 82 Mo. 
632, 222 SW 783; Price v. Bankers’ 
Trust Co., 178 SW 745; Blades v. Bill- 
ings Mercantile Co., 154 Mo. A. 350, 
358, 134- SW 579 [cit Cyc]. 

Mont.—Martin v. Hover, 60 Mont. 
302, 199 P*694; Montana Ranches Co. 
v. Dolan, 53 Mont. 397, 164 P 306. 


N. J.—Swallow v. Swallow, 31 N. J. 
Eq. 390. 


N. Y.—In re International Ins. Co., 
201 App. Div. 451, 194 NYS 477; Stern 
v. Shapiro, etc., Co., 99 App. Div. 405, 
91 NYS 249; Arndt y. Williams, 16 
HowPr 244. 

Oh.—Hoiles v. Watkins, 117 Oh. St. 
165, 157 NE 557, 61 ALR 1203; Cin- 
cinnati, etc., R. Co. v. Duckworth, 2 
Oh CirwiCE poise Oh. Cir Deer 6u8s 
coe v. Squire, 5 OhS&CP 318, 7 OhNP 


Pa.—McDougall v. Huntington, ete., 
EU CCC COmeag4 ba. 100), 243A. 574. 

Tex.—Duncan v. Thompson, (Civ. 
A.) 25 SW (2d) 684; Phoenix Oil Co. v. 
McLarren, (Civ. A.) 244 SW _ 830; 
American Tribune New Colony Co. v. 
Schuler, 34 Tex. Civ. A. 560, 79 SW 
870; Waples-Platter Co. v. Mitchell, 
12 Tex. Civ. A. 90, 35 SW 200. 


Va. 
118 SE 92. 


Wash.—Norris v. 
Wash. 403, 235 P 966; 


Anderson, 134 
Bergman Clay 


Mfg. Co. v. Bergman, 73 Wash. 144, 
131 P 485 [cit Cyc]; Ridpath v. Sans 
Poil, ete., Ferry, etc., Co., 26 Wash. 


427, 67 P 229. 


Wyo.—Barrett v. Green River, etc., 
ee Stock Co.,, 28 Wiy.0:' 379, 205 P 


Alta.—Marshall v. Rogers, [1924] 1 
DomLR 888. 


Ont.—Trust, etc., Co. v. Gorsline, 12 
Ont. Pr. 654. 


“Tt is a well-established rule that a 
receiver will not be appointed if there 
be any other safe and expedient rem- 
edy. If such remedy exists, it must 
be pursued.” Sylvester v. Willson, 2 
Alaska 325, 341. 


“It is well established in equity 
that, when a less drastic remedy than 
the appointment of a receiver will 
protect the interests of the applicant, 
such relief is to be granted rather 
than the extreme relief of receiver- 
ship.” Hoiles v. Watkins, 117 Oh. St. 
165, 157 NE 557, 561, 61 ALR 1203. 


[a] Appointment should not be 
made at any stage of proceedings if 
any other remedy will afford adequate 
protection to the party applying. 
Henry v. Ide, 208 Ala. 33, 96 S 698. 


[b] Appointment of receiver is 
last of provisional remedies to be re- 
sorted to. Elkhorn Hazard Coal Co. 
v. Fairchild, 191 Ky. 276, 230 SW 61. 


[c] Judicial discretion.—(1) The re- 
fusal of the court to appoint a receiv- 
er iS a proper exercise of its discre- 
tion where plaintiff has another com- 
plete and adequate remedy. MHallen- 
borg v. Cobre Grande Copper Co., 8 
Ariz. 329, 74 P 1052 [aff 200 U. S. 239, 
26 SCt 236, 50 L. ed. 458]; Harmon v. 
Kentucky Coal, ete., Co., 21 SW 1054, 
15 KyL 12. (2) Conversely, it is an 
abuse of discretion to appoint a re- 
ceiver where full relief may be af- 
forded without resort to this extreme 
measure. Cincinnati, etc., R. Co. v. 
Duckworth, 2 Oh. Cir. Ct: 518, 1 Oh. 
Cir. Dec. 618. (8) Discretion of court 


[53 C.J.J] 25 


or in equity,®? as where, under the circumstances, 
resort may be had to, and sufficient relief or protec- 
tion may be afforded by, or in, an action of trover,°® 
replevin,®* or claim and delivery,®® a notice of lis 
pendens,°® an injunction or restraining order,®* an 


generally see infra § 20. 


51. U. S.—Street Grading Dist. No. 
60 v. Hagadorn, 186 Fed. 451, 108 CCA 
429 [writ of certiorari den 223 U. S. 
721, 32 SCt 524, 56 L. ed. 630]. 

Ark. —Dorathy v. Hutchins, 170 Ark. 
743, 281 SW 353. 


TS .—Montgomery v. Knox, 20 Fla. 


Ind.—Mannos_ vy. Bishop-Babcock- 
Becker Co., 181 Ind. 348, 104 NE 579; 
pic beens v. Reed, 174 Ina. 291, 94 NE 


Md.—Blain v. Seats 36 Md. 73; 
Knighton v. Young, 22 Md. 359. 


Minn.—Rice vy. St. Paul, Aine Ri. Co; 
24 Minn. 464. 


Nev.—State v. Washoe County Sec- 
ond Judicial Dist. Ct., 49 Nev. 145, 
24 Prodi 3148) Atak? Less 


N. C.—Ellington v. Currie, 193 N. C. 
610, 137 SE 869; Jones v. Jones, 187 
N. C. 589, 122 SH 370. 


Pa.—Schlecht’s App., 


S. C.—Nathans v. 
S: C386, 35 SHV733: 


Tex.—Rosenberg v. Titsa, (Civ. A.) 
278 SW 896; General Oil Co. v. Fer- 
guson, (Civ. A.) 224 SW 261; Wotring 
v. Indemnity Imp. Co., 45 Tex. Civ. A. 
300, 100 SW 358; Waples-Platter Co. 
Ha nti: 12 Tex. Civ. A. 90; 35 SW 

W. Va.—Rainey v. Freeport Smoke- 
less Coal, etc., Co., 58 W. Va. 424, 52 
SE 528. 

[a] Where complainant’s claim is 
purely legal demand and has no eqdui- 
table element in it, a bill in equity 
for a receiver will not lie. Pearson v. 
Tuscon Farms Co., 204 Ill. A. 276. 


60 Pa. 172. 


Steinmeyer, 57 


52. Injunction see infra text and 
note 57. 
53. Schack v. McKey, 100 Ill. A. 


294, 97 Ill. A. 460. 


54. Schack v. McKey, supra; Libby 
v. Libby, 68 App. Div. 15, 74 NYS 57. 


55. McClure v. McGee, 128 Ky. 464, 
108 SW 341, 32 Kyl 1318; Montana 
Ranches Co. vy. Dolan, 53 Mont. 397, 
164 P 306. 


DG.a nue S.—Jones v. Smith, 40 Fed. 
14. 


Cal.—Ryan v. Murphy, 39 Cal. A. 


640, 179 P 517. 


Ga.—Clay v. Clay, 86 Ga. 359, 12 SE 
1064. 


N. Y.—Gregory v. 
Y. Super. 1. 


S. D.—Bennett v. Consolidated Apex 
Min. Co., 12 S. D. 284, 80 NW 1078. 


57. U. S.—uvU. S. v. Masich, 44 Fed. 
10; Vose v. Reed, 28 F. Cas. No. 17,- 
011, 1 Woods 647. 


Ala.—Etowah Min. Co. v. Wills Val- 
ley Min., etc., Co., 106 Ala. 492, 17S 
522; American Freehold Land Mortg. 
Co. vs) Turner; 105 Ala. 520, 17 SUsoy 
Briarfield Iron Works Co. v. Foster, 
54 Ala. 622. 


Cal.—Dabney Oil Co. v. Providence 
OieCo. 2 24Cal rAm 2335 dis sae labs 

Del.—Moore v. Associated Produc- 
ing, etc., Corp., 14 Del. Ch. 97, 121 A 
655. 

Fla.—State v. Jacksonville, ete. R. 
Co., 15 Fla. 201. 


Ga.—Battle v. F. S. Royster Guano 
Co., £53 Ga. 122, 111 SE 656; Virginia- 
Carolina Chemical Co. v. Provident 
Sav. L. Assur. Soc:, 126 Ga. 50, 54 
SE 929. 


Ill.— Broad v. Broad, 207 Ill. A. 253; 
Schack v. McKey, 97 Ill. A. 460; Nus- 


Gregory, 33 N. 
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attachment,®® garnishment®® or execution,®® lunacy 
proceedings in another state wherein the alleged 
lunatic resides,®*! or proceedings to. discipline’? or 
discharge®? an executor or administrator, or to com- 
On the other hand a receiver 
may be appointed upon proper grounds®* where there 
is no other available, complete, adequate, or effectual 


pel him to account.°# 


remedy,®°® even though the party 


receiver has not exhausted such remedy,*®* as where 
an attachment is not available®* or where an injunc- 
tion may not be sufficient and adequate to preserve 


baum v. Locke, 53 Ill. A. 242; Origi- 
nal Vienna Bakery, etc., Co. v. Heiss- 
ler, 50 Ill. A. 406. 


Ind.—Supreme Sitting O. I. H. v. 
Beker, 134 Ind. 293, 33 
LRA 210. 


Iowa.—French v. 
148. 


Ky.—Tarvin v. Walker’s Creek Coal, 
ete., Co., 109 Ky. 579, 60 SW 185, 22 
KyL 1473; Harmon y. Kentucky Coal, 
ete., Co., 21 SW 1054, 15 KyL 12. 


Md.—Horn v. Bohn, 96 Md. 8, 53 A 
576; Baltimore City Brick Co. v. Rob- 
inson, 55 Md. 410. 


Mont.—State v. Second Judicial 
Dist. Ct., 13 Mont. 416, 34 P 609. 


N. J.—Laurel Springs Land Co. v. 
Fougeray, 50 N. J. Eq. 756, 26 A 886. 


N. Y.—Mitchell v. Banco de Londres 
y Mexico, 192 App. Div. 720, 188 NYS 
446; Cass v. Realty Securities Co., 144 
App. Div. 916, 129 NYS 400; Libby v. 
Libby, 68 App. Div. 15, 74 NYS 57; 
Waterbury v. Merchants’ Union HPx- 
press Co., 50 Barb. 157. 


N. C.—Hanna v. Hanna, 89 N. C. 68. 


Oh.—Cincinnati, ete., R. Co. v. Duck- 
Worth 2 Ob, Cir Ct. 518, -1)Oh, ‘Cir. 
Dec. 618. 


Tex.—Haywood v. cor porousn, 41 
Tex. Civ, A. 443, 92 SW 81 


Wash.—Brundage v. tae Sav., 
ete., Assoc., 11 Wash. 277, 39 P 666. 


[a] Where fund involved is in sol- 
vent bank, and for the time being a 
restraining order will protect the 
rights of the parties concerned, a re- 
ceiver will not be appointed. Mitchell 
v. Banco de Londres y Mexico, 192 
App. Div. 720, 183 NYS 446. 


[b] Difficulty in ascertaining dam- 
ages for injury which may be caused 
by an injunction will not require the 
appointment of a receiver. Hickey 
v. Parrot Silver, etc., Co., 25 Mont. 
164, 64 P 330. 


58. Ala.—Smith-Dimmick Lumber 
Co. v. Teague, 119 Ala. 385, 24 S 4; 
Hughes v. Hatchett, 55 Ala. 631; Bri- 
arfield Iron ‘Works Co. v. Foster, 54 
Ala. 622. 


Ga.—Booth v. Mohr, 122 Ga. 333, 50 
SE 178. 


Ind.—May v. Greenhill, 80 Ind. 124. 

Ky.—McClure v. McGee, 128 Ky. 
464, 108 SW 341, 32 KyL 1318; Har- 
mon v. Kentucky Coal, etc., Co., 21 SW 
1054, 15 KyL 12. 


Md.—Uh1 v. Dillon, 10 Md. 500, 69 
AmD 172 [foll Rich v. Levy, 16 Md. 
74; Hubbard v. Hubbard, 14 Md. 356]; 
Crane v. Seymour, 3 Md. Ch. 483. 


Oh.—Jebb Realty Serv. Corp. v. Mc- 
Intosh, 26 Oh. A. 143, 159 NE 143; Cal- 
lahan v. Consumers Ice, etc., Co., 13 
Ohn-eCir Ct, 471987 Oh: Cir. Dec. 349. 


Tex.—City Nat. Bank v. Dunham, 
18 Tex. Civ. A. 184, 44 SW 605; Cahn 
v. Johnson, 12 Tex. Civ. A. 304, 33 SW 
1000; Waples- Platter Co. v., Mitchell, 
12 Tex. Civ. A. 90, 35 SW 200. 


[a] In absence of special circum- 
stances showing impediments render- 


Gifford, 30 Iowa 


NE 1128, 20, 


RECEIVERS 


tion.®? 


applying for a 


ing an attachment inadequate, a re- 
ceiver will not be appointed in aid of 
an attachment. Pearce v. Jennings, 
94 Ala. 524, 10S 511. 


59. Trust, etc., Co. v. Gorsline, 12 
Ont. Pr. 654; Royal Trust Co. v. Kritz- 
wiser, (Sask.) [1924] 8 DomLR 596, 
[1924] 2 WestWkly 760. 


[a] In “absence of any special dif- 
ficulty or any legal impediment to ob- 
taining execution of the judgment in 
the ordinary course of law by garnish- 
ment of the debts due to the execu- 
tion debtor a receiver of such debts 
will not be appointed.” Royal Trust 
Co. v. Kritzwiser, (Sask.) [1924] 3 
ey ae 596, 598, [1924] 2 WestWkly 


60. Joseph Dry Goods Co. v. Hecht, 
120 Fed. 760, 57 CCA 64; Coe Mfg. 
Co. v. Dublin, ete., Bank, 160 Ga. 675, 
128 SE 908; Elkhorn Hazard Coal Co. 
v. Fairchild, 191 Ky. 276, 230 SW 61; 
Sedberry v. Gwynn, 282 Mo. 632, 222 
SW 783. 


[a] Fieri facias.—A receiver 
should not be appointed where the 
debtor has property which can be 
reached by a fieri facias, although 
there is difficulty in identifying it and 
the object is to keep the property 
where it is, and to obtain what is 
equivalent to an injunction, until the 
creditor can get discovery. Morgan v. 
Hart, [1914] 2 K. B. 183. 


[b] Additional considerations.— 
Where the claims’ can bessatisfied in 
the ordinary way by judgment and 
execution and are very small as com- 
pared with the value of the property 
sought to be sequestered, the court 
will not incur the costs and expenses 
of a receivership which would prob- 
ably precipitate defendant into bank- 
ruptcy and cause a shrinkage in the 
value of the property. Barnesville 
Mfg. Co. v. J. S. Schofield’s Sons Co., 
118 Ga. 664, 45 SE 455. 


6r, In're‘Owens, 90 UN J. Ea. 37; 
105 A 653. 


62. Huston v. King, 119 Miss. 347, 
80 S 779. 


63. Southern Baptist Church Home 
Mission Bd. v. Wylie, 230 Ky. 284, 18 
SW (2d) 1106; Huston v. King, 119 
Miss. 347, 80S "179. 


64. Sylvester v. Willson, 2 Alaska 
325; Patterson v. McCunn, 46 HowPr 
CN. WY) L822. 


65. See infra §§ 22-35. 


66. Ala.—Meyer v. Thomas, 131 
Ala. 111, 30 S 89; Warren v. Pitts, 
114 Ala. 65, 21S 494. 


Mo.—Bushman v. Bushman, 311 Mo. 
551, 279 SW 122; Bates v. Werries, 
198 Mo. A. 209, 199 SW 758, 762 [eit 
Cyc]; Blades vy. Billings Mercantile 
Co., 154 Mo. A. 350, 358, 134 SW 579 
[cit Cyc]. 

Pa.—McDougall v. Huntington, etce., 
R., ete., Co., 294 Pa. 108, 148 A 574. 


Ss. Delt cunmans Hardware Co. v. 
Waibel, 1 S. D. 488, 47 NW 814, 36 
AmSR 735, 11 LRA 267. 


Tex.—Richardson v. McCloskey, 


(Civ. A.) 228 SW 323; Shaw v. Shaw, 
0 Nex JCivie At oor 111 SW 223; Cot- 
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the Provenhy: and prevent its rentovals or disposi- 


Dispute as to legal title to real property. A court 
of equity will not ordinarily appoint a receiver where 
the rights in litigation between the parties depend 
on the determination of adverse claims of legal. title 
to real property, one party is in possession, and there 
is no equity affecting his conscience, so that the ques- 
tions involved are to be determined at law, or are 
legal as distinguished from equitable.’° | 


[§ 11] 2. Taking or Enforcement of Bond. In a 


ton v. Rand, (Civ. A.) 92 SW 266. 


Wash.—Johnson v. Rose, 113 Wash. 
272, 193 P 700. 


[a] In order that remedy at law 
may prevent appointment of a receiv- 
er, it must be (1) adequate (McDou- 
gall v. Huntington, ete., R., ete., Co., 
294 Pa. 108, 143 A 574) (2) and as 
complete, practical, and efficient as 
the remedy in equity (Columbia Nat. 
Sand Dredging Co. v. Washed Bar 
Sand Dredging Co., 136 Fed. 710; 
Jones v. Mutual Fidelity Co., 123 Fed. 
506; Robbins v. Reed, 174 Ind. 291, 
91. NE 921). 


67. Sallee v. Soules, 168 Ind. 624, 
81 NE 587; Chicago, etc., R. Co. v. 
Kenney, 159 Ind. 72, 62 NE 26; Cowan 
v. Pennsylvania Plate Glass Co., 184 
Pa. 1, 38 A 1075; De Barrera v. Frost, 
39, Tex. Civ. A. 544, 88 SW 476, 33 
Tex. Civ. A. 580, 77 SW 637. 


Whether creditor without judg- 
yi entitled to receiver see infra § 


68. American Freehold Land 
OREN Co. v. Turner, 95 Ala. 272, 11 


63. Ill.—E. A. Moore Furniture Co. 
v. Prussing, 71 Ill. A. 666. 


panied seanderson v. Stockdale, 11 Md. 


N. Y.—Mitchell v. Bettman, 25 Barb. 
408; Tyler v. Poppe, 4 Edw. 430. 


S. D.—Simmons Hardware: Co. v. 
Waibel; 1 S. D. 488, 47 NW 814, 36 
AmSR 755, 11 LRA 267. 


Alta.—Kay v. Ratz, 14 Alta. L. 72, 
py eae ris 145, [1918] 3 WestWkly 


{a] Rule applies where the prop- 
erty involved is of a kind which may 
easily be put out of reach or taken 
beyond the jurisdiction of the court. 
Moore Furniture Co. v. Prussing, 71 
Ill. A. 666; Simmons Hardware Co. v. 
Waibel, 1 S. D. 488, 47 NW 814, 36 
AmSR 755, 11 LRA 267. 


70. Cal.—Bennallack v. Richards, 
125 Cal. 427, 58 P 65; San Jose Safe- 
Deposit Sav. Bank v. Madera Bank, 
121 Cal. 543, 54 P 85. 

Ill—Lemker v. Kalberlah, 105 Ill. 
A. 445; Mapes v. Scott, 4 Ill. A. 268. 


Pa.—Schlecht’s Appeal, 60 Pa. 172. 
By oie sae v. Allen, 1 Tenn. Ch. 


Wash.—Sengfelder v. Hill, 16 Wash. 
355, 47 P 757, 58 AmSR 8386. 

Eng.—Carrow vy. Ferrior, 
Ch. 719; Foxwell 
[1897] 1 "Ch. 64; 


Le BY £2033 
v. Van Grutten, 
Parkin v. Seddons, L. 
RR. 26 Das 34; Hitchen Vv.) Birks) eee 
10 Hq. 471; Talbot v. Scott, 4 Kay & 
J. 96, 70 Reprint 40. 


[a] Rule is applicable: (1) To de- 
feat a bill for the appointment of a 
receiver pending an actioh of eject- 
ment. Mapes v. Scott, 4 Ill. A. 268; 
Emerson’s App., 95 Pa. 258; France v. 
French, 2 Pa. Co. 165; Enterprise 
Transit Co.’s App., 9 WklyNC: (Pa.) 
225. (2) Where there is an entire 
want of privity between the parties. 
Talbot v. Scott, 4 Kay & J. 96, 70 Re- 
print 40. 
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majority of jurisdictions, a receiver will not be ap- 
pointed when every purpose of a receivership can 
be effectually accomplished and the rights of the 
parties as effectually protected by a bond with good 
and sufficient sureties, which the adverse party is 
ready to furnish,’? or where there is an adequate 
remedy upon a bond previously given;*2 but in some 
jurisdictions it is held that a statute requiring de- 
fendant in ejectment to give bond before putting in 
a defense to the action** does not abridge the power 
of the court to appoint a receiver to secure the rents 


Receivership of real property: 

In suit to enforce equitable claim see 
infra § 12. : 

Py Ce snnis of court to grant see infra 


punere no one in possession see irfra § 


71. U. S:—Folk v. U. S., 233 Fed. 
Lid Lak CCA 183. 


Ga.—Cordele Ice Co. v. Sims, 120 
Ga. 428, 48 SE 12; Conquest v. Bruns- 
wick Nat. Bank, 97 Ga. 500, 25 SE 343; 
Stillwell v. Savannah Grocery Co., 88 
Ga. 100, 13 SE 968. And see Morgan 
v. Boyles, 168 Ga. 453, 148 SE 89 (it 
was error, under the pleadings and 
evidence, to appoint a receiver with- 
out first giving defendant opportunity 
to furnish such: a bond). But see 
Whitley v. Berry, 105 Ga. 251, 31 SE 
‘171 (in a suit for a sale and division 
of property, including a division of 
the proceeds of other property already 
sold, in the hands of one of the joint 
owners, in which the parties agree 
upon the necessity for a receiver, but 
are at variance as to their shares 
upon a division, it is proper that all 
of the property should be turned over 
to the receiver and an offer by the par- 
ty in possession of the proceeds of 
sale to give a bond is no reason for al- 
lowing him to retain in his possession 
more of the fund than he is unques- 
tionably entitled to); A. B. Steele 
Lumber, Co. v. Laurens Lumber Co., 
92 Ga. 446, 17 SE 657 (where upon the 
peculiar facts there was no abuse of 
discretion in appointing a receiver 
over the offer of defendants to execute 
a bond in any sum the court might 
deem proper). 


hae J.—Low v. Holmes, 17 N. J. Eq. 


N. Y.—Stern v. Shapiro, 99 App. Div. 
405, 91 NYS 249; Buchanan v. Com- 
stock, 57 Barb. 568. 


Oh.—Jay v. Squire, 5 OhS&CP 318, 
7 OHNP 345. 


W. Va.—Grantham v. Lucas, 15 W. 
Va. 425. 


Eng.—Huguenin vy. Baseley, 13 Ves. 
Jr. 105, 33 Reprint 234. 


' [a]. Provision for vacation of or- 
der of appointment.—(1) Where de- 
fendants, in possession of land, were 
committing serious damage by cut- 
ting and boxing trees for turpentine 
purposes, and gathering the crude tur- 
pentine, and failed to comply with an 
order to produce their title papers, 
alleging that the safe in which they 
were deposited was rusted, and could 
not be immediately opened, an order 
granting an injunction and appointing 
a receiver, and providing that the 
order might be vacated on defendant’s 
giving a bond for the eventual con- 
demnation money, was reasonable and 
discreet. Mayo v. McPhaul, 71 Ga. 
758. (2) Annulment of appointment 
upon offer to give bond see infra § 93. 

[b] Supersedeas bond.—Where the 
appointment of a receiver was su- 
perseded by a bond given on appeal, 
it was held that, upon the determina- 
tion in the appellate court that the 
appointment was not an abuse of dis- 
cretion, the receiver would not be re- 
instated but the bond would be al- 
lowed to stand in the place of a receiv- 
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and profits.** 


in question, the 


er. Oudin, ete., Fire Clay Min., ete., 
Co. v. Conlan, 38 Wash. 134, 80 P 2838. 


[c] Common-law wvond.—(1) Al- 
though the court has no power to com- 
pel a party to the suit to execute 
such a bond, it has undoubted author- 
ity to appoint a receiver, and if the 
party chooses to execute the bond 
rather than deliver property to a re- 
ceiver of the court it is his volun- 
tary act and the bon’d is good at com- 
mon law. Baker v. Bartol, 7 Cal. 551. 
(2) In a suit for the price of goods 
and for receivership in which a re- 
ceiver was appointed and defendant 
thereafter gave a common-law bond 
reciting that it was to be in lieu of 
the goods, the appointment of the re- 
ceiver did not relieve the sureties 
from liability on such bonds volun- 
tarily given. Coats v. Casey, 35 Ga. 
A. 648, 1384 SE 344. 


{d] Bond which is inadequate sub- 
stitute for receiver and injunction, 
voluntarily tendered between the time 
the application is heard and the time 
it is decided, should not be permitted 
to encumber the exercise of the 
court’s discretion; otherwise the de- 
nial of the application will be held er- 
ror. Thus in an action against an in- 
surance company on behalf of plain- 
tiffs and all other creditors and stock- 
holders, ete., such a bond was volun- 
tarily tendered conditioned to pay 
complainants and such others as may 
be made parties to the bill, the amount 
which may be adjudged to be due them 
under their respective policies after 
the assets of the company shall first 
have been exhausted for the payment 
thereof, and it was held that this was 
not an adequate substitute for injunc- 
tion and receiver and the judgment 
denying the application was reversed 
with directions to hear it de novo, 
unless defendant would enter into a 
bond, ete., of a certain sum condi- 
tioned to pay whatever recovery 
might be had on a final decree in the 
cause in behalf of any and all persons 
who should be parties thereto when 
the decree is rendered. Harrison v. 
Cotton States L. Ins. Co., 78 Ga. 716. 


72. Stephens v. Kaga, 142 Ind. 523, 
41 NE 930; St. Louis .Nat. Bank v. 
Field, 156 Mo. 306, 56 SW 1095 (bond 
of administration). 

73. See Hjectment § 125. 


74. Arey v. Williams, 154 N. C. 610, 
70 SE 931; Kron v. Dennis, 90 N. C. 
SiGe 
75. Producers’ Oil Co. 
245 Fed. 651, 158 CCA 79. 
76. Cross references: 
Appointment in suit by: 
Attorney-general see Corporations 
see Corporations 


§ 3844. 
Stockholder §§ 
1342, 1944, 3165-3171%, 4046. 
Trustee in bankruptcy see Bank- 
ruptey § 414. 
Parties on application see infra § 52. 
77. Apalachicola Northern R. Co. 
v. Sommers, 79 Fla. 816, 85 S 361. 


{a] There must he some distinct 
right to be protected and conserved. 
Grand Lodgé K. P. v. Shorter, 219 Ala. 
293, 122 S 36; Provost v. Societe des 
Arts du Canada, 10 Que. Pr. 349. 


78. Ida.—Chemung Min. Co. 


Vata Wimesss 


Vv. 
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Conversely, if a party is entitled to 
protection during the litigation, and other parties 
are unable or unwilling to give a bond for such 
purpose, a receiver should be appointed.7° 

[§ 12] G. To Whom Available**—1. In General. 
A receiver may be appointed only when the party 
moving therefor has a legal or equitable right to 
apply for such relief.*7 
interest in the subject matter,’® and where he has 
no right to, interest in, or lien upon, the property 


Applicant must have an 


A 


Hanley, 11 Ida. 302, 81 P 619; Sweeny 
v. Mayhew, 8 Ida. 455, 56 P 85. 


Ind.—Sheridan Brick Works _ v. 
Marion Trust Co., 157 Ind. 292, 61 NE 
666, 87 AmSR 207; Davis v. Niswon- 
ger, 145 Ind. 426, 44 NE 542. 

Kan.—Jackson v. King, 9 Kan. A. 
L60;-58. 2) 1013. 


po ee ey v. Bowers, 58 :Mo.: A. 
N. Y.—O’Mahoney v. Belmont, 62 

N.Y. 133. [aff 37 Nz Y..Super, sS0is 

Smith v. Wells, 20 HowPr 158. 


Ss. D—Kelly v. Fargo Mercantile 
Co., 16 S. .D. 738) 9L NW 350: 


appointment will be refused.*® 


Eng.—Atty.-Gen. v. Day, 2 Madd. 
246, 56 Reprint 325. 
Sask.—Koffman vy. Filer, [1927] 4 


DomLR 604, [1927] 2 WestWkly 817. 


[a] Present existing interest is 
necessary.—Steele v. Aspy, 128 Ind. 
367, 27 NE 739; Steinbrenner Rubber 
Co. v. Duncan, 86 Ind. A 218, 155 NE 
625; Golden Valley Land, etc., Co. v. 
Johnstone, 21 N. D. 101, 128 NW 691, 
AnnCas1913B 631: 


{[b] Stranger having no connection 
with, or interest in, the subject mat- 
ter of the litigation may not inaugu- 
rate or conduct a proceeding for the 
appointment of a receiver. O’Mahon- 
ey v. Belmont, 62 N. Y. 133 [aff 37 N. 
Y. Super. 223, 380). 


[ec] Attorney.—On settlement by 
the parties of a suit in which other- 
wise a receiver might have been ap- 
pointed, the attorney of defendant is 
not entitled to a receiver on the 
ground that the settlement omitted 
provision for the payment of the costs 
of the attorney. Anonymous, 2 Daly 
(N. Y.) 533. 


[d] Interest of applicant in sub- 
ject matter held sufficient.—Wroten 
v. Robbins, 103 Wash. 393, 174 P 968. 


79. U. S—Sapulpa Petroleum Co. 
v. McCray, 4 F. (2d) 645 [certiorari 
den 269 U.S. 561 mem, 46 SCt 21 mem, 
70 L. ed. 412 mem]. 


Cal.—Ibbetson v. Peairson, 7 Cal. A. 
261, 94 P 252. 


Ga.—Gartrell v. McCravey, 144 Ga. 
249, 86 SE 9382. 


Ky.—Gabbard v. Sheffield, 179 Ky. 
442, 200 SW 940, 15 ALR 1. 


Minn.—Red River Potato Growers’ 
Assoc. v. Bernardy, 126 Minn. 440, 
148 NW 449. 


Oh.—Drago v. Prosser, 17 Oh. Cir. 
Citrine Saco: 


Philippine.—Rocha v. Crossfield, 6 
Philippine 355. z 

See Mirror Lake Co. v. Kirk Se- 
curities Corp., 98 Fla. 946, 124 S 719; 
Lehman vy. Trust Co. of America, 57 
Fla. 473, 49 S 502 (both cases stating 
that complainant must have title to, 
or a lien upon, the property). 


{a] Illustration.—Where a lease of 
land for five years, the rentals to be 
paid in money in quarterly install- 
ments, stipulated that the lessee 
should irrigate and plant the land in 
certain annual crops and cultivate the 
crops, but did not reserve a lien on 
the crops, on the lessee’s failure to 
perform the conditions of the lease, 
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common statement is that applicant must show ei- 
ther that he has a clear right to the property itself, 
that he has some lien upon it, or that the property 
constitutes a special fund to which he has a right 
to resort for the satisfaction of his claim.*° 
statements are that applicant must have an acknowl- 
presumptive title,** or at 
least a probable or apparent right or interest,°* in 
or to the property, fund, or assets over which he 
seeks to have a receiver appointed. 
viding for the appointment of a receiver in actions 
between persons jointly owning or interested in any 
property or fund*‘ are given effect in cases within 
their terms;®° but a receiver may not be appointed 
at the instance of a party in possession of the prop- 


edged interest,*? a strong 


a receiver will not be appointed to 
irrigate and cultivate the growing 
crops, Since the lessors have no lien 
or present interest in the crops, but 
only a right to a money rental. _ Ib- 
pee v. Peairson, 7 Cal. A. 261, 94 P 
252. 


80. U. S.—Richardson’s Pet., 294 
Fed. 349; International Trust Co. v. 
Decker, 152 Fed: 78, 81 CCA 302, 11 
LRANS 152. 


Ala.—Ft. Payne Furnace Co. v. Ft. 
Payne Coal, etc., Co., 96 Ala. 472,11 5S 
439, 38 AmSR 109. And see Cassels 
Mills v. Gadsden First Nat. Bank, 187 
Ala. 325, 328, 65 S 820 [cit Cyc] (com- 
plainant asking for a _ receivership 
“must show that he has a right or 
interest in or to the subject-matter of 
the proposed receivership, or that it 
constitutes a special fund to which he 
has a right to resort’). 


Fla.—Apalachicola Northern R. Co. 
v. Sommers, 79 Fla. 816, 85 S 361. 


Ill.— Bagdonas v. Liberty Land, etc., 
Co., 309 Ill. 103, 140 NE 49; Lemker 
v. Kalberlah, 105 Ill. A. 445. 


Ind.—Steele v. Aspy, 128 In'd. 367, 27 
NE 739; Steinbrenner Rubber Co. v. 
Duncan, 86 Ind. A. 218, 155 NE 625. 


Miss.—Engleburg v. Tonkel, 140 
Miss. 513, 106 S 447; Clark v. Flem- 
ing, 130 Miss. 504, 94 S 458; Vause v. 
Woods, 46 Miss. 120; Mays v. Rose, 
Freem. 703. 


N. D.—Golden Valley Land, etc., 
Co. v. Johnstone, 21 N. D. 101, 128 NW 
691, AnnCas1913B 631. 


Tex.—Brenton vy. Peck, 39 Tex. Civ. 
A. 224, 87 SW 898. 


W. Va.—Sult v. A. Hochstetter Oil 
Co., 63 W. Va. 317, 61 SE 307. 


“In equity, to authorize the appoint- 
ment of a receiver, the petitioner must 
show either a clear legal right in him- 
self to the property in controversy, 
or that he has some lien upon or 
property right in it, or that it consti- 
tutes a particular fund out of which 
he is entitled to have satisfaction of 
his demand.” Steinbrenner Rubber 
Co. v. Duncan, 86 Ind. A. 218, 155 NH 
625, 626 

[a] Receiver may be appointed up- 
on satisfactory showing that: (1) 
Proper grounds exist. See infra § 64. 
(2) Plaintiff has some interest in the 
property involved. Tabeka v. San 
Joaquin County Super. Ct., 43 Cal. A. 
469, 185 P 406. 

81. Richardson’s Pet., 294 Fed. 349; 
Apalachicola Northern R. Co. v. Som- 
mers, 79 Fla. 816, 85 S 361; Chase’s 
Case, 1 Bland (Md.) 206, 17 AmD 277; 
Vause v. Woods, 46 Miss. 120. 

82. Vause v. Woods, supra. 

83. U. S.—Richardson’s Pet., 294 
Fed. 349; Lancaster v. Asheville St. 
BR Co: 000) Hed. 129. 


a ve Saami v. Coy, 1 Alaska 
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Other 


tion.°° 


Statutes pro- 


Fla.—Apalachicola Northern R. Co. 
v. Sommers, 79 Fla. 816, 85 S 361. 


Ind.—Sallee v. Soules, 168 Ind. 624, 
81 NE 587; Sheridan Brick Works v. 
Marion Trust Co., 157 Ind. 292, 61 NE 
666, 87 AmSR 207; Mead v. Burk, 156 
Ind. 577, 60 NE 3388. 


ING Vc . Northrup, 15 How 
Ee 333; Goodyear v. Betts, 7 How 
ai 


Utah.—Ogden City v. Bear Lake, 
etc., Water-Works, etc., Co., 16 Utah 
440, 52 P 697, 41 LRA 305. 


[a] Under statute an apparent or 
probable right or interest is (1) neces- 
sary (Twitty v. Logan, 80 N. C. 69) (2) 
and sufficient (Pierce Petroleum Corp. 
v. Empire Gas; ete., Co., 17 F: (2d) 
758; Syracuse State Bank v. Gill, 23 
Hun (N. Y.) 410; Freeman v. Pierce, 
(Tex. Civ. A.) 250 SW 778; Shaw v. 
Shaw, 50 “Tex: Civs Ay 363, LE Siw 
Cae he (3) Where plaintiff discloses 
a perfect record title in himself, the 
trial court is justified in finding that 
he ‘“‘has a probable right to or inter- 
est in’ the property within the mean- 
ing of the statute. Korf v. Howerton, 
201 Iowa 428, 205 NW 323. (4) A con- 
tract relating to property may be so 
worded as to confér an interest, or 
probable interest, in the property or 
the proceeds arising from a sale there- 
of. Stuart v. . M. Goodwin, Ince., 
(Tex. Civ. A.) 25 SW (2d) 166 (land): 
Cotton v. Rand, (Tex. Civ. A.) 9 
266. (5) However, a contract ee 
ing to the sawing of timber on land 
may not be so worded as to confer 
upon a transferee of the land any in- 
terest or probable interest in the saw- 
mill. Wotring v. Indemnity Impr. 
Co., 45 Tex. Civ. A. 300, 100 SW 358. 


Probability of success in action see 
infrans: 13. 


84. See statutory provisions. 


85. Dale v. Duffy, 44 N. D. 33, 176 
NW 97; Stone v. Stone, 18 Tex. Civ. 
A. 80, 48 SW 567. 


86. La Femina v. Arsene, 72 App. 
Div. 474, 76 NYS 576. 


Debtor or defendant as applicant see 
infra § 15. 

87. Buchanan  v. 
Barb. (N. Y.) 568; Smith v. Lowe, 1 
Edw. (N. Y.) 33. See Saylor v. Hil- 
ton, 190 Ky. 200, 226 SW 1067 (where 
it was not shown who was in posses- 
sion). Compare Pierce Petroleum 
Corp. v. Empire Gas, ete., Co., 17 F. 
(2d) 758, 759 (under Texas statute 
“a receiver may be appointed at the 
instance of one claiming to be joint- 
ly interested in any property or fund, 
though he is in possession of the prop- 
erty or fund, and his title or interest 
therein is disputed’’). 


Comstock, 57 


88. Re Gaudig, 31 L. T. Rep. N. S. 
aoe Maxwell v. Granhut, Oly: Tot Rez 
89. See infra §§ 22-35. 


[§ 13] 2. Probability of Ultimate Success.°! 
power to appoint a receiver will not be exercised in 
limine and before a decree upon the merits, where 
plaintiff’s right is doubtful®? or it does not appear 
that there is a reasonable probability that he will 
succeed in obtaining the ultimate relief sought.®* 
The rule that in making and refusing an order for 


[§§ 12-13 


erty in question,®* even though he is a joint owner.** 
A receiver of a business will not be appointed upon 
the application of a manager thereof.** 

Equitable claim against real property. A receiver 
of real property may be appointed upon proper 
grounds®® in a suit to enforce an equitable claim or 
a claim which is the subject of equitable jurisdic- 


The 


90. U. S—wWiswall v. Sampson, Aas 
How. 52; 14 I ed. 322: 

Ala.—Smith vy. Lusk, 119 Ala. 394, 
24 S 256. 

Ga.—Worrill v. Coker, 56 Ga. 666; 
Ware v. Ware, 42 Ga. 408. 

i es dio v. Ehman, 191 Ill. A. 
Md.—Blain v. Everitt, 36 Md. 73; 
Cole v. O’Neill, 3 Md. Ch, 174. 
Miss.——Vause v. Woods, 

120. 
N. Y.—Mitchell v. Barnes, 22 Hun 
eee Rogers v. Marshall, 6 AbbPrNS 


46 Miss. 


Wis.—Hlawacek vy. Bohman, 51 Wis. 
92, 8 NW 102. 


Eng.—Stitwell v. Williams, 6 Madd. 
49, 56 Reprint 1008; Huguenin v. 
eek 13 Ves. Jr. 105, 33 Reprint 


91. Denial of equities by answer 
see infra § 66. 

92. U. S—Folk v. U. S., 233 Fed. 
Li 147 CEAMS35 


Iowa.—Cofer v. Echerson, 
502. 


6- Iowa 


Y.—Patterson v. 46 


N. 
HowPr 182. 


Okl.—Wagoner Oil, ete., Co. v. Mar- 
low, 1387 Okl. 116, 278 P 294; Scott v. 
Price, 103 Okl. 150, 229 P 618. 


Pa.—Post v. Weeks, 3 Pa. Dist. 380, 
7 Kulp 228; Pottsville Lumber Co. v. 
Kopitzsch Soap Co., 2 Pa. Dist. 802: 
Oil Co. v. Petroleum Co., 6 Phila. 521. 
Wash.—Spokane v. Amsterdamsch 


ie Kantoor, 18 Wash. 81, 50 P 


McCunn, 


W. Va.—Freer v. Davis, 52 W. Va. 
35, 43 Vea 172, 94 AmSR 910. 


Eng.—Lancashire y. Lancashire, 9 
Beav. 120, 50 Reprint 289; Owen v. 
Homan, 3 Macn. & G. 378, 49 EngCh 
290, 42 Reprint 307. A 


93. U. S—Hanssen v. Pusey, ete., 
Co., 276 Fed. 296 [aff 279 Fed. 488 (cer- 
tiorari granted 260 U. S. 712 mem, 
43 SCt 13 mem, 67 L. ed. 476 mem), and 
rev on other grounds 261 U. S. 491, 
43 SCt 454, 67 L. ed. 7638]; Moore v. 
British’ Columbia Bank, 106 Fed. 574; 
Ryder v. Bateman, 93 Fed. 16; Ameri- 
can L. & T. Co. v. Toledo, ete., R. Co., 
29 Fed. 416; Wilkinson Vv. Dobbie, 29 
F. Cas. No. 17,670, 12 Blatchf. 298, 


Ala.—Henry v. Ide, 208 Ala. 33, 96 
S 698; Hayes v. Jasper Land Co., 147 
Ala. 340, 41 S 909; Pollard v. South- 
ern Fertilizer Co., 122 Ala. 409, 25 S 
169; Builders, ete., Supply Co. v. Lu- 
cas, 119 Ala. 202, 24.S 416; Warren v. 
Pitts, 114 Ala. 65, 21 S 494; Florence 
Bank v. U. S. Savings, etc., Co., 104 
Ala. 297, 16 S 110; Ashurst v. Leh- 
man, 86 Ala. 370, 5 S 731. 


gg eke eater ae v. Coy,.1 Alaska, 


Ga.—Davis v. Taylor, 86 Ga. 506, 12: 


OO ee ne, 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 13-14] 


the appointment of a receiver the court will not de- 
termine the merits of the cause®* is true only when 
a case is presented upon which there is reasonable 
probability of plaintiff’s ultimate success.®® 
not necessary, however, that it. should appear abso- 
lutely, conclusively, or incontrovertibly that plain- 
tiff is entitled to the relief prayed for;?* ordinarily 
it is sufficient if he appears to have reasonable ex- 
pectations of succeeding,®’ or if his right to a judg- 
ment is probable;°* but where a receivership of real 
estate in‘the possession of defendant holding under 


a title regular on its face is asked, 


bility that plaintiff will ultimately prevail on the 
merits is essential;®® and in some jurisdictions there 
must be strong reason to believe that the party ask- 


SE 881. 


Ill.— Peo. v. Weigley, 155 Ill. 491, 40 
ae Ruprecht v. Henrici, 113 Il. 
»- Vv . 


Ind.—Mead v. Burk, 156 Ind. 577, 
60 NE 338; Goshen Woolen Mills Co. 
v. City Nat. Bank, 150 Ind. 279, 49 
NE 154. And see Steinbrenner Rub- 
ber Co. v. Duncan, 86 Ind. A. 218, 155 
NE 625 (complainant must show that 
he has a cause of action upon which 
he is likely to prevail). 


Kan.—Elwood v. Greenleaf First 
Nat. Bank, 41 Kan. 475, 21 P 673. 


Ky.—Brashears v. Dickinson, 66 SW 
1011, 23 KyL 2182. 


N. Y.—Stern v. Shapiro, 99 App. Div. 
405, 91 NYS 249; Gregory v. Gregory, 
33 N. Y. Super. 1. 


'‘Okl.—Jackson v. Ward, 111 Okl. 73, 
238 P 429. 


Pa.—Chicago, etc., Oil, etc., Co. v. 
U. S. Petroleum Co., 57 Pa. 83. 


Tex.—Hardy Oil Co. v. Burnham, 58 
Tex. Civ. A. 285, 124 SW 221. 


Eng.—Bainbrigge v. .Baddeley, 3 
Macn. & G. 413, 49 Eng. Gh. 321, 42 
Reprint 320; Clark v. Dew, 1 Russ. & 
M. 103,5 Eng. Ch. 103, 39 Reprint 40. 


And see San Juan Bank v. San Juan 
Dist. Ct., 32 Porto Rico 364 (recog- 
nizing rule): 

[a] Where court is strongly of 
opinion that plaintiff cannot ultimate- 
ly recover either at law or in equity, 
it will not appoint a receiver. Sapul- 
pa Petroleum Co. v. McCray, 4 F. (2d) 
645 [certiorari den 269 U. S. 561 mem, 
46 SCt 21 mem, 70 L. ed. 412 mem]. 


94. See infra § 61. 


95. Florence Bank v. U.S. Savings, 
etc., Co., 104 Ala. 297, 16 S 110; Chase’s 
Case, 1 Bland (Md.) 206, 213, 17 AmD 

Mitte 


96. Hanssen v. Pusey, etc., Co., 276 
Fed. 296 [aff 279 Fed. 488 (certiorari 
granted 260 U. S. 712 mem, 43 SCt 13 
mem, 67 L. ed. 476 mem), and rev on 
other grounds 261 U. S. 491, 43 SCt 
454, 67 L. ed. 763]; Paine v. "Mueller, 
150 Iowa 340, 130 NW 133; Elkhorn 
Hazard Coal Co. we Fairchild, 191 Ky. 
276, 230 SW 61; Houston Cemetery 
Co,yv. Drew, 13). Tex. ‘Civ., A. 536, 36 
SW 802. 


97. Houston Cemetery Co. v. Drew, 


supra. 

98. Paine v. Mueller, 150 Iowa 340, 
130 NW 133; John v. John, [1898] 2 
Che 53% 

SSF Pholktv.tU. o.,.a2e0 Bed, LUG 247) 
CCA 183. 

[a] Where defendant was bona fide 


purchaser, it was held that a receiver 
would not be appointed pending an ac- 
tion of ejectment. Whitworth v. Wof- 
ford, 73 Ga. 259. 

{b] Where it presumptively ap- 
pears (1) that the parcels of land in 
question have been appointed or con- 
veyéd to defendant, it is the duty of 
the court to refrain from disturbing 
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lianas 


a strong proba- 


the possession of defendant by the 
appointment of a receiver until the 
trial of the issue. Richter v. Linde- 
mann, 166 App. Div. 33, 152 NYS 784. 
(2) On the other hand, where the an- 
Swer creates a strong presumption 
against defendant’s title, a receiver 
may be appointed. Payne v. Atter- 
bury, Harr. (Mich.) 414; Stitwell v. 
Williams, 6 Madd. 49, 56 Reprint 1008. 


[c] Where legal title is established 
or conceded to be in onesof the par- 
ties, this will be sufficient as to the 
probability of the success of such par- 
ty. Frisbee v. Timanus, 12 Fla. 300; 
Atlas Sav., etc., Assoc. v. Kirklin, 110 
Ga. 572, 35 SE 772; Ware v. Ware, 42 
Ga. 408; McNair v. Pope, 96 N. C. 502, 
2 SE 54. 


1. Carolina Portland Cement Co. v. 
Baumgartner, 99 Fla. 987, 128 S 241; 
Apalachicola Northern R. Co. v. Som- 
mers, 79 Fla. 816, 85 S 361. 


2. Cogswell v. Norwich Second Nat. 
Bank, 76 Conn. 252, 56 A. 574; 'Turn- 
bull v. Prentice Lumber Co., 55 Mich. 
387, 21 NW 375 [dist Cook v. Detroit, 
etc., R. Co., 45 Mich. 453, 8 NW 74]; 
Howard v. Palmer, Walk. (Mich.) 391; 
National Guarantee Credit Corp. v. 
Worth, 274 -Pa>- 148, 117 A 914. See 
Corliss v. Clinton Cir. Judge, 212 
Mich. 476, 180 NW 478 (a contention 
that a receiver was improperly ap- 
pointed pending decision upon a de- 
murrer or motion to dismiss is with- 
out force Where a motion to dismiss 
the suit was denied at the time the 
receiver was appointed). 


83. Probasco v. Probasco, 
Eq. 108 


4. Appointment of receiver: 


30 N. J. 


Aid of creditors’ bill see Creditors’ 
Suits § 202 
Insolvency proceedings at instance 
of creditors see Insolvency § 80. 
Of corporate or partnership property 
upon application of creditor see Cor- 
HE Ors §§ 3172-3177; Partnership 


5. See cases infra this note. 


{a] Where defendant is insolvent 
trader (1) a receiver may be appointed 
at the instance of a creditor without 
lien, judgment, or security under the 
terms of some statutes. Fechheimer 
v. Baum, 37 Fed. 167 (Georgia stat- 
ute). (2) Such a statute is im deroga- 
tion of the common law and must be 
strictly construed. Farmers’ Union 
Warehouse Co. v. Coweta Fertilizer 
Co., 133 Ga. 132, 65 SE 291. (3) A re- 
ceiver may not be appointed, under the 
statute, at the instance of a secured 
creditor, even though the security is 
less than the debt. Farmers’ Union 
Warehouse Co. v. Coweta Fertilizer 
Co., supra. (4) Also, defendant must 
be an insolvent trader to justify the 
appointment of a receiver at the in- 
stance of general creditors. If he is 
not a trader (Reynolds, ete., Est. 
Mortg. Co. v. Kingsbery, 118 Ga. 254, 
45 SE 235; Birdsong v. Allen-Dumas 
Co., 94 Ga. 729, 19 SE 885), (5) or is 


ing for a receiver will recover. 
a receiver is not defeated by the mere pendency of 
a demurrer to the bill or complaint? or by the sus- 
taining of a demurrer upon the sole ground of 
defect of parties.® 


[§ 14] 3. Creditor.¢ 
statute providing for the appointment of a receiver 
upon his application, 
ereditor who has not reduced his claim to judgment, 
who has no right or interest in, or lien upon, the 
property of the debtor, and whose interest or posi- 
tion does not differ from that of any other ordinary 
creditor, has no standing to obtain the appointment 
of a receiver of such property.® 

ble, although defendant is disposing of his prop- 
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An application for 


Unless the case is within a 


a general or simple contract 


The rule is applica- 


not shown to be insolvent (Collins v. 
Myers, 68 Ga. 530), a receiver cannot 
be appointed. (6) The fact that the 
sheriff seized defendant’s stock of 
goods under a mortgage fieri facias, 
before daylight in the morning, five 
hours before an injunction was grant- 
ed, did not deprive defendant of his 
character of trader, so as to preclude 
the filing of an application for injunc- 
tion and receiver, under the statute. 
seas v. Dunlap, 83 Ga. 417, 9 SE 


Statutes relating to suits to set 
aside fraudulent psi da ett see 
Fraudulent Conveyances § 846 


6. U. S.—Lion Bonding, etec., Co. v. 
Karantz, 262 U. S. 77, 48 SCt 480, 67. 
L. ed. 471 [rev 280 Fed. 540 and 281 
Fed. 1021]; Hollis v. Brierfield Coal, 
ete:, Co., 150°U. SS. 3vaiel4 SCtel2zi now 
L. ed. 1113; Cates v. Allen, 149 U. S 
451, 18 SCt 977, 37 L. ed. 804; Felice 
Perreli Canning Co. v. Certified Food 
Stores, 15 F. (2d) 891; Richardson’s 
Pet., 294 Fed. 349, 357 [cit Cyc]; U.S. 
v. Sloan Shipyards Corp., 270 Fed. 613; 
Tompkins Co. vy. Catawba Mills, 82 
Fed. 780. 


Cal.—Smith v. Los Angeles Super. 
Ct., 97 Cal. 348, 32 P 322 “Ibpbetsom v- 
Peairson, 6 Cal. A. 261, 94 P 252. 


Ga.—Continental Trust Co. v. Sa- 
bine Basket Co., 165 Ga. 591, 141 SE 
66455 uCoes Miser Coy wwe Dublin, etc., 
Bank, 160 Ga. G75, 128 SE 908; Carter 
Mi Johnson, 156 Ga. 207, 119 (Si #22; 
Smith v. Manning, 155 Ga. 209, 116 SE 
813; Cooleewahee Co. v. Sparks, 148 
Ga. 211, 96 SE,131; Virginia-Carolina 
Chemical Co. v. Provident Sav. L. As- 
sur. Soc., 126 Ga. 50, 54 SE 929; Bush 
v. Mattox, 110 Ga. 472, 35 SE 640; 
Dodge v. Pyrolusite Manganese Co., 
69 Ga. 665; Johnson v. Farnum, 56 
Ga. 144; Walker v. Zorn, 50 Ga. 370. 


Ind.—State v. Union Nat. Bank, 145 
Ind. 537, 44 NE 585, 57 AmSR 209; 
Steel v. Aspy, 128 Ind. 367, 27 NE 
739; Steinbrenner Rubber Co. v. Dun- 
can, 86 Ind. A. 218, 155 NE 625. 


Iowa.—Smith vy. Sioux City Nursery, 
etc., Co., 109 Iowa 51, 79 NW 457. 


Ky.—Black Hawk Coal Co. v. Haz- 
ard Fruit Co., 205 Ky. 447, 266 SW 3. 


Md.—Hubbard v. Hubbard, 14 Md. 
30670, Uhl iv. Dillonts 10 wMidh25006 69 
AmD 172; Crane v. Seymour, 3 Md. 
Ch. 483; Williamson v. Wilson, 1 
Bland 418. 


Mass.—Pond v. Framingham, 
Ra iCo., VOY Mass: 194; 

Miss.—Engelburg v. 
Miss. 512, 106 S 447. 


Mo.—Miller v. Perkins, 154 Mo. 
55 SW 874. 


N. Y.—Adee v. Bigler, 81 N. Y. 
Der eones v. Belmont, 62 N. Y. 
[aff 37 N. Y. Super. 223, 380]; Crippen 
v. Hudson, ils NINE, 161; Bayaud Vv. 
Fellows, 28 Barb. 451; Voit v. Collins, 
39 Misc. 39, 78 NYS 763. 

Oh.—Hulse v. Wright, Wright 61; 
Callahan v. Consumers Ice, ete., Co., 13 


etc., 


Tonkel, 140 
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erty ;? 


of defendant.t® 


Individual debtor. 


and the mere fact of the insolveney of the 
debtor,’ or an allegation of fraud,® will not change 
the rule; but the rule is held to be inapplicable in 
suits to marshal the assets of a debtor’s 
On the other hand, a receiver may be appointed at 
the instance of a creditor where he has a lien,'? the 
facts give rise to a peculiar equity in his favor,'? or 
he has a claim of an equitable nature 
a right to ask payment out of, a fund in the hands 
A chattel mortgage is not an as- 
signment for the benefit of creditors within the mean- 
ing of a statute providing that a person haying a 
preferred labor claim against an insolvent may pro- 
ceed in chancery for the appointment of a receiver, 
if a common law or other assignment for the benefit 
of creditors has been made by defendant.# 


Some courts hold not only that 
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estate.?° such a case.1® 


against, and 


versy.73 


a mere creditor, without a lien of any kind, has no 


Oh. Cirs Ct. 479; 7 Oh. Cir. Dec. 349. 

Philippine.—Arey v. Wislizemus, 26 
Philippine 625; Molina v. De la Riva, 
7 Philippine 302; Bonaplata v. Am- 
bler, 2 Philippine 392 [foll Strong v. 
bee Buskirk-Crook Co., 10 Philippine 
190]. 

Porto Rico.—Schluter v. Texidor, 
26 Porto Rico 97 

Tex.—Shannon v. Harper, (Civ. A.) 
22 SW (2d) 326; Waples-Platter Co. 
v. Mitchell, 12 Tex. Civ. A. 90, 35 SW 
200; New Birmingham Iron, ete., Co. 
v. Blevens, 12 Tex. Civ. A. 410, 34 SW 
828; Cahn v. Johnson, 12 Tex. Civ. A. 
304, 33 SW 1000. 


Va.—Finney v. Bennett, 
(68 Va.) 365. 


W. Va.—Thompson v. Adams, 60 W. 
Va. 463, 55 SE 668. 

[a] Federal equity court is with- 
out jurisdiction to appoint a receiver 
at the instance of a simple contract 
ereditor who has no judgment or spe- 
eific lien. Felice Perrelli Canning Co. 
v. Certified Food Stores, 15 F. (2d) 
891; Maxwell v. McDaniels, 184 Fed. 
311, 106 CCA 453. Contra Dodds v. 
Palmer Mountain Tunnel Co., 188 Fed. 
447. 


{[b] Statute construed.—A statute 
providing that a receiver may be ap- 
pointed in an action “by a creditor to 
subject any property or fund to his 
claim” is limited to some particular 
fund or property belonging to a debt- 
or upon which the creditor has a spe- 
cific lien. In re Richardson’s HEst., 
294 Fed. 349 (Texas statute); Carter 
v. Hightower, 79 Tex. 135, 15 SW 223. 

{c] As method of obtaining and 
executing judgment against a debtor 
an ex parte appointment of a receiv- 
er is not proper. Hutchinson vy. Rice, 
OO ber, HES eke Sh wie 

7 Uhl v. Dillon, 10 Md: 500, 69 
AmD 172. 

8. Adee y. Bigler, 81 N. Y. 349. 

9. Adee v. Bigler, supra. See Mc- 
Goldrick v. Slevin, 43 Ind. 522 (the 
fact that an insolvent debtor had en- 
tered an appearance to a complaint 
by one creditor, and allowed a judg- 
ment to go on proof for a just debt, 
and contemplated an assignment, did 
not entitle other creditors without 
judgments to a receiver in the absence 
of a showing of danger of fraudulent 
disposition). 

10. Harmon y. Wagener, 
487,12 SE 98. 

11. Dorathy v. Hutchins, 170 Ark: 
743, 281 SW 358; Steinbrenner Rub- 
ber Co. v. Duncan, 86 Ind. A. 218, 155 
NE 625 (dictum); Bromley v. McCall, 
18 SW 1016, 13 KyL 915; Gassaway v. 
Pome Chex. Cive (A ost) SV 
o oO. 


27 Gratt. 


38) S.C. 


[a] Judgment creditor.—(1) In an 
action brought by a judgment credi- 
tor to reach certain shares of mining 
stock, claimed to belong to‘the judg- 
ment debtor, but which are standing 
on the company’s books in the name 
of his wife, the creditor has such an 
apparent right or interest as to en- 
title him to apply for the appointment 
of areceiver. Syracuse State Bank v. 
Gilly 230 eran! WON. Yo), (40.05) 2) Erow. 
ever, “the mere fact that parties are 
judgment creditors does not entitle 
them to the extraordinary remedy of 
receivership, unless there exists some 
special circumstance which entitles 
them to such relief.” Continental 
Trust Co. v. Sabine Basket Co., 165 Ga. 
591, 598, 141 SE 664. 


Mortgagee see Mortgages § 1683. 
12. Cohen v. Meyers, 42 Ga. 46. 


[a] There must be some excep- 
tional equity to permit a receivership 
for the benefit of an unsecured credi- 
tor who has obtained neither judg- 
ment nor decree. Pearson v. Tucson 
Farms Co., 204 Ill. A. 276. 


[b] Where debt of married woman 
is enforceable only in equity, a re- 
ceiver of her separate estate may be 
appointed. Todd v. Lee, 15 Wis. 365. 


[ec] Creditor who has no equity to 
sue for and recover the debts due an 
intestate’s estate or to control the 
debts of such estate is without equity 
to obtain the appointment of a receiv- 
er to do these acts. Walker v. Drew, 
20 Fla. 908. 

13. Williamson vy. Wilson, 1 Bland 
(Md.) 418 (dictum). 


14. Wineman vy. Fisher Electrical 
Mfg. Co., 118 Mich. 636, 77 NW 245. 


15. Medford First Nat. Bank v. 
Stewart Fruit Co., 17 F.. (2d) 621; 
Richardson’s Pet., 294 Fed. 349;, Slow 
v. Ohio Valley Roofing Co., 198 Ind. 
190, 152 NE 820; Hogsett v. Thomp- 
son, 258 Pa. 97, 101 A 944. 


16. Davis v. Hayden, 238 Fed. 734, 
738, 151 CCA 584 [certiorari den 243 
U. S. 686 mem, 87 SCt 400 mem, 61 L. 
ed. 941 mem]; State v. Marion Coun- 
nora CONS 7 Wavy Bi ool alirizhy Sake Ue NE 


“We take it to be an established 
principle of jurisprudence that a court 
of equity is without power, in the ab- 
sence of statutory authority, to ap- 
point a receiver of the assets of an 
individual debtor, or to enjoin the 
prosecution of claims against him, at 
the suit of a mere contract creditor 
who has no lien or other security, and 
who asserts no right to subject any 
specific property to the payment of 
his debt.” Davis v. Hayden, supra. 

[a] Danger of insolvency.—‘‘The 
courts of this state do not have ju- 


[§ 16] H. Against Whom Available.?+ 
er case for the appointment of a receiver, it is per- 
missible to appoint a receiver of the property of a 
building and loan association,?° a club,?° a joint stock 


[§§ 14-16 


standing to obtain the appointment of a receiver of 
the property of an individual debtor,?® but also that 
the court is without power to appoint a receiver in 
Other courts, however, hold that the 
power to appoint exists,+* although it will be exer- 
cised sparingly!’ and only in an extreme case.° 


[§ 15] 4. Debtor or Defendant. 
ceiver of a debtor’s property may not be appointed 
upon his own application.*° 
may be appointed at the instance of defendant in a 
proper case,?? as in a cross action?? or where plain- 
tiff is in possession of the real property in contro- 


Ordinarily a re- 


However, a receiver 


In a prop- 


risdiction to appoint a receiver for 
the property of an individual owner, 
and seize possession of it, upon mere 
allegations that he is indebted for 
borrowed money, and that he is so 
conducting himself as to be in danger 
of insolvency, without any showing 
that the plaintiff has a lien of any 


kind upon such property, created by ~ 


contract, attachment, levy, or other- 
State v. Marion County Super. 
, 195 Ind. 174, 144 NE 747, 749. 


17. State v. King County Super. 
Ct.,, 132 Wash. 258, 231, 2 (85 [expe 
Blum v. Rowe, 98 Wash. 683, 168 P 
781, LRA1918C 630]. 


18. State v. King County Super. 
Ct; 182 Wash. 258; 231 P 785. 


19. State v. King County Super. 
Cts) 132 Wash: 258) 2310 eo. 


20. Richardson’s Pet., 294 Fed. 349; 
Jones v. Leadville Bank, 10 Colo. 464, 
17 P 272; Gillespie v. Illinois Steel 
Co., 62 Ill. A. 594; Whitney v. Green- 
ville Bank, 71 Miss. 1009, 15 S 33, 23 
LRA 581. 


Appointment of receiver for corpo- 
ration upon its application see Corpo- 
rations § 3186; Railroads § 835. 


21. Hamberlain v. Marble, 24 Miss. 
586; Harmon v. Wagener, 33 S. C. 487, 
12 SE 98; Ogden v. Chalfant, 32 W. 
Va. 559, 9 SE 879; Sargant v. Read, 
te Ch. iDa600: 


Defendant liable for deficiency in 
foreclosure proceeding see Mortga- 
ges § 1683. 

22. Hablitzel v. Latham, 35 Iowa 
550; De Barrera v. Frost, 33 Tex. Civ. 
ING 580, 77 SW. 637, 39 Tex. Civ. A. 544, 
88 SW 476; Sibson v. Hamilton, ete., 
COs, eal. Wash. 362, 58 P 219. 


rat Where court may decree relief 
as between, defendants, it may make 
an interlocutory order necessary to 
obtain such relief, and may appoint a 
receiver on application of one defend- 
ant against another. 
Wells, 9 Humphr. (Tenn.) 568. 


[b] Cross bill is held necessary to 
authorize the appointment of a re- 
ceiver at the instance of defendant. 
Ruprecht v. Henrici, 113 Hl. A. 398; 
Leddel v. Starr, 19 N. J. Eq. 159; Rob- 
inson v. Hadley, 11 Beav. 614, 50 Re- 
print 954. 


23. McNair v. Pope, 96 N. C. 502, 


Henshaw v. 


aoe 54; Horton vy. White, 84 N. C. 
24. Cross references: 


Respondents or 
52. 
Who may question Vala aes. of appoint- 
ment see infra § 99 
25. See Building Ad Loan Associa- 
tions § 141. 


26. See Clubs § 6. 


defendants see infra 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 16-17] , 


company,”" a private corporation,?® a partnership,?° 
or an individual,*° unless he is an alien enemy.?! On 
the other hand it is not permissible to appoint a re- 
ceiver for an exchange which is a mere place and 
not a corporation or legal entity of any kind;*? a 
receiver cannot be appointed where defendant is a 
voluntary or unincorporated association which has 
no legal entity and cannot be sued by its society name 
or be legally served with summons;?? in some ju- 
risdictions there is no statutory authority for the 
appointment of a receiver of funds belonging to a 
county;** and, as elsewhere stated, there is a con- 
flict of authority upon the question whether a re- 
ceiver of property of a municipal corporation may 
_ be appointed.*® <A receiver cannot legally be ap- 
pointed for the property of a person®* who, or a 
corporation®’ or partnership*®® which, does not exist 
or has not existed. 


[§ 17] I. Property Subject to?9—1. In General. 
In so far as the nature of the property or interest 
therein is concerned, it is permissible to appoint a 
receiver of lands,*® equitable assets or interests,‘ 
a share or interest in a decedent’s estate, tolls, 
rates, and sums of money received for the use of 
piers,*? and funds which are in the hands of a state 
board but are not public funds.4* On the other hand 
it is not permissible to appoint a receiver of a claim 
for unliquidated damages,#® money not yet earned 
under a contract,*® a sum, the payment of which to 
defendant is wholly contingent and dependent upon 
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the will, option, or discretion of another person,*? 
a legal estate in remainder in lands,*® a claim against 
a city,*® a mere privilege under a license from mu- 
nicipal authorities,°° a pension,>+ a government 
bounty,°? or the fees and emoluments of a publie of- 
ficer.°° 


All of debtor’s property generally. While all the 
property of a corporation®‘ within the jurisdiction®® 
may be placed in the hands of a receiver or may pass. 
to him upon his appointment, at least where the cor- 
poration is insolvent or dissolved,°*® the courts will 
not, by the appointment of a receiver, divest an in- 
dividual debtor of all that he possesses.°* 


Receivership by way of equitable execution.®® <A 
statute under which a receiver may be appointed after 
judgment by way of equitable execution is construed 
to bring nothing within the reach of the judgment 
creditor which could not have been realized previ- 
ously by some remedy.®® Also, the statute is con- 
strued to limit the property over which a receiver 
may be appointed to equitable interests of the judg- 
ment debtor which previously could have been 
reached in equity but not by an execution of law,°® 
and not to authorize the appointment of a receiver 
of every sort of property, right, or interest, no mat- 
ter how remote or contingent, which the debtor may 
have or acquire.°? 


Property not involved in tigation may not be the 
subject of a receivership.*®? 


27. See Joint Stock Companies §|60 SW 185, 22 KyL 1473 (deciding the | Reprint 258 (inalienable pension) ; 
15; - case upon other grounds, but express-|Slemin v. Slemin, 7 Ont. L. 67, 2 Ont 
28. See Corporations §§ 1342, 3158|ing an opinion that a statute provid-| WR 1176. 
et seq, 3844, 4046. ace ee cal Bale Fe 52. Stewart v. Jones, 1 Ont. L. 34. 
ete ee te ar oa. not toned SEROMA Ai apne aera 259 Trey 8 dw. 460, and aft 9 Balge 
rae ; injiUsagon 507]; Cooper v. Reilly, 2 Sim. 560, 2 
15) infra Se ise UPTe $8 3-| 41. See cases infra this note. EngCh 560, 57 Reprint 897 [aff 1 Russ. 


[a] Trustee.—(1) ‘‘There is noth- 
ing in the nature or character of a 
trustee which exempts him from the 
legal remedy of a receivership and a 
receiver may be appointed for a trus- 
tee when proper grounds are shown 
the same as for any other person.” 
People’s Bonded Trustee v. Wight, 
(Utah) 272 P 200, 202. (2) Appoint- 
ment of receiver of trust estate see 
Trusts [39 Cyc 574]. 


Whether appointment at. instance 
of ordinary creditor permissible see 
supra § 14. 


81. Spalding y. Lodde, 31 T. L. R. 
153. Compare Re Bechstein, 58 Sol. J. 
863 (where an appointment was made 
subject to certain conditions). 


32. Turner v. Henshaw, 86 Ind. A. 
565, 155 NE 222. 


83. District Ne. 21, United Mine 
Workers of America, v. Bourland, 169 
Ark. 796, 277 SW 546. 


34. Pate v. Hancock County, 9 Ky. 
Op. 615. 


35. See Municipal Corporations §§ 
171, 4657. 


36. Porter v. Brown, 149 S. C. 151, 
146 SH 810. 

37. Porter v. Brown, supra. 

38. See Partnership § 930. 

39. Property or interest: 

Beyond territorial jurisdiction of 
court see infra § 39. ; 
Provision as to, in order of appoint- 

ment see infra § 73 
Which vests in receiver by virtue of 
appointment see infra §§ 122-127. 
40. Cochran v. Simmons, 177 Ky. 
562, 197 SW 920 [reh den 178 Ky. 402, 
199 SW 66]. Compare Tarvin v. Walk- 
er’s Creek Coal, etc., Co., 109 Ky. 579, 


[a] Thus it is permissible to ap- 
point a receiver of: (1) Equitable as- 
sets which cannot be seized or levied 
on at law. Statesboro Bank v. Waters, 
165 Ga. 848,142 SH 156. (2) An equity 
of redemption in land. Freeman v. 
Stewart, 119=Ala. 158, 24 S 31. (3) 
An equitable assignable interest in 
personal property. Jenkins vy. Pur- 
cell, 29 App. (D. C.) 209, 9 LRANS 
1074. (4) An equitable reversitonary 
interest in personalty. Tyrrell v. 
Painton, pee. al awe B. 202; Fuggle v. 
Bland, 11 Q. Haigh, 


42. aes Ws Te eee (N. S.) 
17 CanLTOccNotes 62; Hodgman v. 
Tudhope, 22 OntWN 33; Lewis v. 
Lewis, 19 OntWN 419; Smith v. Egan, 
17 Ont. Pr. 330; McLean v. Allen, 14 
Ont. Pr. 84. 

43. Kerry County vy. Tralee, [1921] 
Lire 

44. Stern v. State Bd. of Dental 
Examiners, 50 Wash. 100, 96 P 6938. 

45. Central Bank v. Ellis, 27 Ont. 
583, 16 CanLTOccNotes 248. 

46. Manufacturers Lumber Co. v. 
Pigeon, 22 Ont. L. 378. 

47. Reg. v. Taare aes etc., 
County Ct. Judge, 20 Q. B. D. 167 [foll 
McInnes v. McGaw, 30 Ont. 38]. 


48. Matthewson vy. Stredicke, 18 
Sask. L. 482. 


49. Granite Co. v. Douglass, 3 Pa. 
Dist. 133. 
[a] Public policy prevents receiv- 


ership.—Granite Co. v. Douglass, 3 Pa. 
Dist. 133. 

50. Barry v. Kennedy, 11 AbbPrNS 
GQNESY.) 421° 

51. Davis v. Marlborough, 1 
Swanst. 74, 36 Reprint 303, 2 Swanst. 
108, 36 Reprint 555, 2 Wils. Ch. 130, 37 


& M. 560, 5 EngCh 560, 39 Reprint 
215]; Sculthorpe v. Manion, 21 Ont 
WN 348. And see Forin v. Wagner, 
(Alta.) 9 WestLR 593 (salary of a 
government employee which is not 
yet due); Fisher v. Cook, 32 N. St 
226 (recognizing rule, but holding it 
inapplicable to the salary of a school 
teacher). But see Palmer v. Vaughan, 
3 Swanst. 173, 36 Reprint 818 (where 
profits of the office of a clerk of the 
peace were assigned for payment of 
creditors, a receiver was appointed 
pending the determination of the va- 
lidity of the assignment). 


54. See Corporations §§ 3158, 3233. 
55. See Corporations §§ 3859, 4046. 
56. See Corporations § 3233. 


57. Re Asselin, 
OntWR 712. 


58. Generally see infra § 35. 
59. Central Bank v. Ellis, 27 Ont. 
Bh 


COnt lind Oy se 


60. Holmes v. Millage, [1893] LQ. 
Cadogan v. Lyric Theatre, 
3 Ch. 338; In re Shephard, 43 

xk Ds Envalis wel oo oie wie 
Nova Scotia Min. Co. v. Greener, 
Stuart v. Grough, 15 
Central Bank v. Ellis, 27 
Ont. 16 CanLTOccNotes 248; 
Atos v. Munn, (Yukon T.) 2 WestLR 


Impediments to execution at law as 
ground for appointment see infra § 
35; 


61. Re Asselin, 
OntWR 712. 

62. U. S.—Richardson’s Pet., 
Fed. 349. 


Ark.—Wormser v. Merchants’ Nat. 
Bank, 49 Ark. 117, 4 SW 198. 


6 Ont. Es 170, 2 


294 


118 Cal. 


32. -{53.C. Jc] 

Homestead property.°? It has been affirmed in 
some jurisdictions,** and denied in others,°? that 
property in which defendant claims a homestead 
right may be the subject of a receivership. 


Rents and profits. Except under a few statutes 
which are construed not to authorize the appoint- 
ment,°° and except in a case where rents and profits 
are not subject to appropriation in satisfaction of 
the claim or demand in question,®? a receiver of rents 
and profits of lands may be appointed®* on proper 
grounds.°® ; 

Interest in life insurance policy may be the sub- 
ject of a receivership where the policy is fully paid 
up,?° but not otherwise.*? 

[§ 18] 2. Property in Custody of Law.*? Ordi- 
narily, a receiver cannot be put upon property which 
is already in the custody of the law under process 
from another court of competent jurisdiction ;7* but 
a receiver may be appointed in a suit by a mortgagee 
to enjoin sale of the mortgaged property under at- 
tachments, in order to prevent a multiplicity of suits 
and preserve the property,‘* as well as in a suit to 
enforce the hen of general creditors upon assets as 
a trust fund and attacking the process under which 
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they have been seized,?® in a suit in equity in aid of 
an execution at law,’*® or where the proceedings un- 
der which the property was first taken have been 
abandoned.7*7 A court of equity has power to ap- 
point a receiver of property which is already in the 
hands of an administrator.7* It is not essential that 
the property should be in the custody of the court 
at the time the receiver is appointed,*® but only that 
the person having possession should be before the 
court.3° In such case the court has power to appoint 
a receiver®? and authorize him to take possession.‘ 


[§ 19] J. General Considerations Affecting Grant 
or Refusal—l. In General. While there are some 
established principles as to the appointment of re- 
ceivers,**® the courts have found it difficult®* or im- 
possible®® to lay down positive and unvarying rules 
which will cover and apply to all cases which may 
arise; and it is said that each decision:depends so 
much on the peculiar features of the case in which 
it is rendered that it throws but little light upon any 
new case,®® except in so far as it establishes gen- 
eral principles’? which should govern the court in 
the exercise of its discretion.** The power to ap- 
point a receiver is a delicate one*® which is jealously 


421, 50 P 549. 


Kan.~Bowman vy. Hazen, 69 Kan. 
682, 77 P 589; .Branner v. Webb, 10 
Kan. A. 217, 63 P 274. 


Mo.—Sedberry v. Gwynn, 
632, 222 SW 783. 


Okl.—Thomas v. Armstrong, 51 Okl. 
203, 15 6895 690" feit Cyc]; 

See Peo. v. F. H. Smith Co., 136 
Mise. 449, 240 NYS 807 (giving effect 
to a statute providing for the appoint- 
ment of a receiver not only of proper- 
ty derived by defendant by means of 
fraudulent practices, but also of oth- 
er property with which it has been 
so commingled that it cannot be iden- 
tified in kind, and all books of account 
and papers relating thereto). But see 
PAALC Vo mNeCwW iv Ork,) Cbe.,.ih. Co.,. 170 
N. Y. 451, 63 NE 532 (appointment is 
erroneous but not void). 


“There should be no receiver ap- 
pointed for property which is not in 
litigation and thereby before the 
court.” Sedberry v. Gwynn, 282 Mo. 
632, 222 SW 783, 788. 


282 Mo. 


[a] Rule has been applied to prop- 
erty not: (1) Embraced in a mort- 
gage. New York Cent. Trust Co. v. 


Worcester Cycle Mfg. Co., 114 Fed. 
659; Scott v. Farmers’ L. & T. Co., 69 
Fed. 17, 16 CCA 358; Staples v. May, 
87 Cal) 178, 25 P 346; State v. Jack- 
sonville, etc., R. Co., 15 Fla. 201; State 
v. Union Nat. Bank, 145 Ind. 537, 44 
NE 585, 57 AmSR 209. (2) Described 
in the judgment, where the receiver 
was not appointed until after judg- 
ment. Kreling v. Kreling, 118 Cal. 
421, 50 P 549. 


_ [b] Property must be direct sub- 
ject of the action, and the judgment 
to be granted must act upon the spe- 
cific property. Johnson v. Cochrane, 
91 Hun 163, 36 NYS 287, 25 NYCiv 
‘Proc, 2b. 


[c] Where court has lost jurisdic- 
tion over property by the execution 
of a replevy bond, under statute, 
whereby the levy of an attachment 
under a bill in equity was discharged, 
such bond is held to stand‘in the place 
of the property, and upon rendition of 
a final decree i the cause the ap- 
pointment of a receiver with direc- 
tions for its seizure and sale is coram 
non judice and void; the property had 
passed effectually out of the custody 
of the court and was'thereafter sub- 


ject to sale and disposition by the 
party executing the replevin bond. 
Jones v. Stewart, (Tenn. Ch.) 61 SW 
105. 


[d] Perseonalty, in suit to redeem 
land from mortgage.—The purchaser 
of mortgaged land on execution 
against the mortgagor has no equity 
to have personal property covered by 
the mortgage applied to the reduction 
thereof in exoneration of land, and 
therefore a receiver cannot be ap- 
pointed of such personalty on appli- 
cation of the purchaser in a suit to 
redeem the land from the mortgage. 
Lovelace v. Webb, 62 Ala. 271. 

[e] Where debtor and another 
jointly own the property, it cannot be 
placed in the hands of a receiver un- 
less the equities clearly demand it. 
Holmes v. Stix, 104 Ky. 351, 47 SW 
243, 20 KyL 593. 

63. In suit: 

For partition see Partition § 313. 
ve pene mortgage see Mortgages 


64. Bromley v. McCall, 18 SW 1016, 
13 KyL 915. 


65. Hoge vy. Hollister, 8 Baxt. 
(Tenn.) 533. 
66. Oehme v. Rucklehaus, 50 N. J. 


L. 84, 11 A 145. 


67. Walker v. Fitzgerald, 69 Nebr. 
52, 95 NW 32; Ahlhauser v. Dowd, 74 
Wis. 400, 48 NW 169. 


68. Freeman v. Stewart, 119 Ala. 
158, 24 S 31. 


Where there is life tenant of prop- 
erty see Estates §§ 90, 93, 172. 


69. See infra §§ 22-35. 


70. Canadian Mut. Loan, etce., Co. 
v. Nisbet, 31 Ont. 562. 


71. Re Asselin, 6 Ont. L. 170, 2 
OntWR 712. 


72. Property in custody of receiver 
as in custodia legis see infra § 118. 


73. Williams v. Dismukes, 106 Ala, 
402, 17 S 620; Dollins v. Lindsey, 89 
Ala. 217, 7 S 234; Seibert vy. Harden, 
319 Mo. 1105, 8 SW (2d) 905; O’Brien 
v. Church, 9 Que. Pr, 92. See Sack- 
hoff v. Vendegrift, 98 Ala, 192, 13 S 
495 [dist Dollins v. Lindsey, supra] 
(under an equitable attachment in the 
chancery court, on goods in the hands 
of a third person but alleged to have 
been fraudulently transferred to him 


by the debtor, the goods are not in 
custodia legis so as to prevent the 
same court granting a creditor at 
large an injunction and receiver as 
to the surplus of the property after 
the discharge of the prior claim). 


74. Wiedman y. Sann, (N. J. Ch.) 
Uno palate 
75. Byrne v. Lake Charles First 


Nat. Bank, 20 Tex. Civ. A. 194, 49 SW 
706; Ford v. Plankinton Bank, 87 Wis. 
363, 58 NW 766. 

76. Ahlhauser y. 
400, 43 NW 169. 

77. Fitzgerald vy. Fitzgerald, etce., 
Constr. Co., 44 Nebr. 463, 62 NW 899. 

78. Willinger v. German Bank, 132 
Md. 237, 103 A 433. 

79. Crosby v. Morristown, ete., R. 
Co;,- (Tenn. Ch. A.) 42 SW 507. 

80. Crosby v. Morristown, etc., R. 
Co., supra. 

81. Crosby v. Morristown, etc., R. 
Co.; Supra. 

82. See infra § 131. 

83. Briarfield Iron Works Co. vy. 
Foster, 54 Ala. 622; Frostburg Bldg. 
Assoc. v. Stark, 47 Md. 338. 

Principles stated see infra text and 
notes; and §§ 21-35. 

84 Frostburg’ Bldg. 
Stark, 47 Md. 338. 

85. Briarfield Iron Works Co. v. 
Foster, 54 Ala. 622; Wood v. Grayson, 
LG Apps “(D. CHeLT4. 


Doud, 74 Wis. 


Assoc. v. 


moan Mays v. Rose, Freem. (Miss.) 
87. Mays v. Rose, supra. 
88. See infra § 20. 
89. Fla.—Mirror Lake Co. v. Kirk 


Securities Corp., 98 Fla. 946, 124 S 
719; Lehman v. Trust Co. of America, 
57 Fla. 473, 49 S 502. 


Mo.—Blades v. Billings Mercantile 
Co., 154 Mo. A. 850, 358, 134 SW 579 
[cit Cyc]. 

Philippine.—Velasco v. Gochuico, 28 
Philippine 39. 

Porto Rico.—Porto Rico Racing 
Corp. v. San Juan Dist. Ct., 32 Porto 
Rico 800; Balasquide v. Rossy, 18 
Porto Rico 33, 42 [quot Cyc]. 

Tex.—Kokernot v. Roos, (Civ. A.) 
189 SW 505. 


Wash.—Bergman. Clay Mfg. Co. v. 


a ; i errr ae Tate ee area A Pek Ce a 
Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 19] 


safeguarded,®® and reluctantly exercised,®! by the 
The power should be exercised sparingly,” 


eourts. 


Bergman, 73 Wash. 144, 131 P 485 [cit 
Cyc]. 

[a] This is especially true upon 
ex parte applications.—Blades v. Bill- 
ings Mercantile Co., 154 Mo. A. 350, 
358, 184 SW 579 [cit Cyc]; Balasquide 
v. Rossy, 18 Porto Rico 33, 42 [quot 
Cyc]. 

90. Takeba v. San Joaquin County 
Super. Ct., 43 Cal. A. 469, 185 P 406. 


[a] This is because ‘the exercise 
of the power may mean the divesting 
the owner of his lawful right to re- 
main in possession of his property.” 
Takeba v. San Joaquin County Super. 
Ct., 43 Cal. A. 469, 185 P 406, 409. 


91. Morrison vy. Buckner, 17 F. Cas. 
No. 9,844, Hempst. 442; Montana 
Ranches Co. v. Dolan, 53 Mont. 397, 
164 P 306; Benson v. Columbia L. 
Ins. Co., 7 OhNPNS 113;, and cases 


infra this note. 
[a] Because of extraordinary 
harshness of remedy (1) “Courts of 


equity have ever been reluctant to 
apply it.” Montana Ranches Co. v. 
Dolan, 538 Mont. 397, 402, 164 P 306. 
(2) Harshness of remedy generally 
see supra § 3. 


[b] Rule is applicable (1) where 
defendant is in possession under a le- 
gal title (Furlong v. Edwards, 3 Md. 
99; Speights v. Peters, 9 Gill (Md.) 
472; Kipp v. Hanna, 2 Bland (Md.) 
26; Williamson vy. Wilson, 1 Bland 
(Md.) 418; Vause v. Woods, 46 Miss. 
120; Lloyd v. Passingham, 3 Meriv. 
697, 36 Reprint 267, 16 Ves. Jr. 59, 33 
Reprint 906), (2) or the dispute is as 
to the title only (Lenox v. Notrebe, 
15 F. Cas. No. 8,246b, Hempst. 225; 
Lemker v. Kalberlah, 105 Ill. A. 445). 
(3) “Where substantial rights are in- 
volved the courts are slow to appoint 
a receiver as between parties whose 
relation to property in dispute and to 
each other entitles each to an equal 
right of possession.” Duke v. Allen, 
204 Ala. 15, 85 S 286, 287. (4) Also, 
where one of several parties having a 
common interest in property has the 
legal right to its custody and man- 
agement, his possession will be dis- 
turbed by the appointment of a receiv- 
er only with great reluctance. Drury 
v. Roberts, 2 Md. Ch. 157; Milbank v. 
Revett, 2 Meriv. 405, 35 Reprint 995. 


[c] Degrees of reluctance or hesi- 
tation.—(1) It has been held that an 
appointment for the mere purpose of 
collecting rents is made with less re- 
luctance than where the possession 
itself is to be disturbed. Ulman v. 
Clark, 75 Fed. 868. (2) When the evi- 
dence on which the court is to act is 
clear in behalf of plaintiff, the risk of 
effectual injury to defendant is cor- 
respondingly small and to the extent 
of the degree of such clearness of 
proof the court acts with less hesita- 
tion; where there is more of doubt 
in this respect the greater will be the 
circumspection and _ hesitation in 
granting the order. Owen v. Homan, 
4 H. L. Cas. 997, 10 Reprint 752. (3) 
The courts are reluctant to appoint a 
receiver to take the management of 
an estate from an executor or admin- 
istrator.’ Randle v. Carter, 62 Ala. 95; 
Smith v. Heyward, 115 S. C. 145, 105 
SE 275. (4) However, the court ap- 
points a receiver with less reluctance 
where an executrix contracts a sec- 
ond marriage. Stairley v. Rabe, 16S. 
C. Ed. 22: 


92. Pereira v. Wulf, 83 Mont. 343, 
272 P 532; Masterson v. Hubbert, 54 
Mont. 613, 173 P 421; Montana Ranch- 
es Co. v. Dolan, 53 Mont. 397, 164 P 
306; Hickey v. Parrot Silver, etc., Co., 
25 Mont. 164, 64 P 330; Joffe v. Fern- 
andez, 1 Porto Rico Fed. 299. 


[a] Power should be rarely exer- 
[53 C. J.—3] 
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cised.——Alworth v. Morris, (Tex. Civ. 
As) 19°SW (2d) 212. 


[b] Result of free use of remedy. 
—lIt is said that the too free use of the 
remedy was one of the causes of the 
destruction of the late court of chan- 
cery in New York. Patten v. Acces- 
sory Transit Co., 4 AbbPr (N. Y.) 235, 
13 HowPr 502. 


Where applicant is mere creditor of 
individual debtor see supra § 14 


93. U.S.—Sage v. Memphis, etc., R. 
Co:, 125 US: 361, 8 SCt 887, 31.L.-ed: 
694; Lancaster v. Asheville St. R. 
Co., 90 Fed. 129; McGeorge v. Big 
Stone Gap Imp. Co., 57 Fed. 262; Mor- 
rison v. Buckner, 17 F. Cas. No. 9,844, 
Hempst. 442. 


Ala.—Hayes v. Jasper Land Co., 147 
Ala. 340, 41 S 909; Randle v. Carter, 
62 Ala. 95; Briarfield Iron Works Co. 
v. Foster, 54 Ala. 622. 


Alaska.—Sylvester v. 
Alaska 325. 


Willson, 2 


72 Colo. 402, 212 P 521 


Del.—Baker v. Conway, 15 Del. Ch. 
223, 135 A 596; Ellis v. Penn Beef Co., 
9 Del. Ch. 213, 80 A 666. 


v. Sommers, 79 Fla. 816, 85 S 361. 


Ga.—Adams v. Blalock, 168 Ga. 345, 
136 SE 146; Barnesville Mfg. Co. v. 
J. S. Schofield’s Sons Co., 118 Ga. 664, 
> SE 455; Barnwell v. Wofford, 67 

a. 50. 


Ill.—Davis v. Blair, 252 Ill. A. 417. 


Ilowa.—M. H. McCarthy Co. v. Cen- 
tral Lumber, ete., Co., 204 Iowa 207, 
215 NW 250, 54 ALR 1116. 


Ky.—Fleming v. Virginia Min. Co., 
196 Key. 38, 244 SW 295. 


Md.—Callaway v. Powhatan Imp. 
Co., 95 Md. 177, 52 A 916; Steinberger 
v. Independent Loan, ete., Assoc., 84 
Md. 625, 36 A 439; Blondheim_v. 
Moore, 11 Md. 365; Furlong v. HEd- 
wards, 3 Md. 99. 


Minn.—Bacon vy. Engstrom, 129 
Minn. 229, 152 NW 264, 537. 
Mo.—Price v. Bankers’ Trust Co., 


178 SW 745; St. Louis Nat. Bank v. 
Field, 156 Mo. 306, 56 SW 1095; Blades 
v. Billings Mercantile Co., 154 Mo. A. 


*350, 358, 134 SW 579 [cit Cyc]. 


Mont.—Pereira v. Wulf, 83 Mont. 
343, 272 P 532; Masterson v. Hubbert, 
54 Mont. 6138, 173 P 421; Montana 
Ranches Co. v. Dolan, 53 Mont. 397, 
164 P 306; Hickey v. Parrot Silver, 
ete., Co., 25 Mont. 164, 64 P 330; State 
v. Silver Bow County Second Judicial 
ask Ct. Min. Co., 20 Mont. 284, 50 P 
852, 

Oh.—Cincinnati, ete, R. Co. v. 
Sloan, 31 Oh. St. 1; Benson v. Colum- 
pia Eins) Co. 7 OhNPNS: 113. 


Pa.—McDougall v. Huntington, etc., 
R. Co., 294 Pa. 108, 143 A 574. 


Philippine.—Velasco v. Gochuico, 28 
Philippine 39. 


Porto Rico.—Porto Rico Racing 
Corp) aa san sJuan Dist, Ct.) 32 Porto 
Rico 800. 


S. C.—Peeples v. South Carolina 
Agricultural Loan Assoc., 156 S. C. 
429, 153 SE 283; Ex p. Citizens’ Exch. 
Bank, 140 S. C. 471, 1389 SE 135; Chis- 
olm v. Carolina Agency Co., 88 S. C. 
438, 70 SE 1085; Virginia-Carolina 
Chemical Co. v. Hunter, 84 S. C. 214, 
66 SE 177. 

S. D.—Royal Union Life Ins. Co. v. 
Boynton, 54 S. D. 85, 222 NW 596. 

Tex.—Delcambre v. Murphy, (Civ. 
A.) 5 SW (2d) 789; Consolidated Pe- 
troleum Co. v. Austin, (Civ. A.) 283 
SW 879; Kokernot v. Roos, (Civ. A.) 
189 SW 505; Galvin v. McConnell, 53 
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with caution®* and circumspection,®* and only in an 
extreme case,®® under extraordinary circumstances,*® 


Mex Civ Ass oOye LLC OVE stale 


Va.—wNorris v. Lake, 89. Va. 513, 16 
SE 663. 


Wash.—Norris v. Anderson, 134 
Wash. 403, 235 P 966; Curtiss v. Dean, 
85 Wash. 435, 148 P 581; Bergman 
Clay Mfg. Co. v. Bergman, 73 Wash. 
144, 131) P 485 [cit Cyc]. 


W. Va.—Krohn v. Weinberger, 
W. Va. 127, 34 SE 746. 


“The court will proceed with great 
caution in granting an application for 
a receiver to take possession of prop- 
erty in controversy pendente_ lite.” 
Bacon v. Hngstrom, 129 Minn. 229, 230, 
152 NW 264, 537. 


“Nothing is better settled than that 


47 


‘| courts of equity act with great re- 


luctance and caution in the matter of 

appointing receivers.” Benson vy. Co- 
jumble ir ins, Cos/7) ORNENS® Bis; 
16 


“The court, before any appointment 
is made, will act with the utmost cau- 
tion.” McDougall v. Huntington, ete., 
R., etec., Co., 294 Pa. 108, 117, 143 A 574. 


[a] Rule is applicable (1) where 
the property is already in the hands 
of an administrator. Crawford  v. 
Wilson, 139 Ga. 654, 78 SE 30, 44 LRA 
NS 773; Willinger v. German Bank, 
132° Mal. 237 103e AN 4332 C2) mAs 
against a defendant in the possession 
and enjoyment of real property which 
is the subject-matter of litigation, a 
court of equity always proceeds with 
extreme caution in appointing a re- 
ceiver.” Lemker vy. Kalberlah, 105 
Ill. A. 445, 451. To same effect Nart- 
Zikiove Eman, 1911 cb Ac wr leo) ea 
court of equity certainly should be 
cautious in undertaking permanent- 
ly through a receiver or otherwise to 
collect the rents of land held by ten- 
ants in common, and equitably divide 
the same among them merely because 
they disagree among themselves and 
thereby become incapable of attend- 
ing to the business for themselves 
in a satisfactory manner. When no 
partition is prayed for, although it 
appears that the land held in common 
is capable of partition, or, being in- 
capable of partition, is of such charac- 
ter and is so related to the parties 
that a sale thereof and division of the 
proceeds wilk accomplish justice, this 
court, it seems to me, should be ex- 
tremely cautious in establishing what 
might be a permanent receivership 
for the administration of the land held 
in common.” Bilder v. Robinson, 73 
N. J. Hq. 169,176, 67 A 828. 


[b]. Unless power is used care- 
fully, like that to grant preliminary 
injunetion, it will run into uncon- 
trolled and arbitrary action on the 
part of the judge. Hutchinson v. 
American Palace-Car Co., 104 Fed. 182. 


94. Alaska.—Sylvester v. Willson, 
2 Alaska 325. 


yee C.—Wood v. Grayson, 16 App. 


Fla.—Mirror Lake Co. v. Kirk Se- 
curities Corp., 98 Fla. 946, 124 S 719; 
Apalachicola Northern R. Co. v. Som- 
mers, 79 Fla. 816, 85 S 361; Lehman 
v. Trust Co. of America, 57 Fla. 473, 
49 S 502. 


Ky.—Fleming v. Virginia Min. Co., 
196 Ky. 38, 244 SW 295. 


S. C.—Truesdell v. Johnson, 144 S. 
GC. 188, 142 SE 343. 


95. Henry v. Ide, 208 Ala. 33, 96 S 
698; Hayes v. Jasper Land Co., 147 
Ala. 340, 41 S 909; Dozier v. Logan, 
101 Ga. 173, 28 SE 612; Mendoza v. 
Arellano, 36 Philippine 59. 


Where applicant is mere creditor of 
individual debtor see supra § 14. 


96. Slayton v. Crittenden County, 


34 [53 C.J:] 


or under such circumstances as demand or require 
Also a receiver should be ap- 
pointed only in a clear case,°?* and never in a doubt- 
ful case®® or where there is no necessity or occasion 


summary relief.°? 


for the appointment.* 
Strong case is required to induce 


284 Fed. 858; Gahagan v. Wisner, 139 
Wash. 664, 247 P 965. 

97. U. S.—Lancaster v. Asheville 
St. R. Co., $0 Fed. 129; McGeorge v. 
Big Stone Gap Imp. Co., 57 Fed. 262. 

Del.—-EFllis v. Penn Béef Co., 9 Del. 
Ch. 213, 80 A 666. 

Minn.—Bacon v. Engstrom, 129 
Minn. 229, 230, 152 NW 264, 537 [cit 
Cyc]. 

Mo.—Blades v. Billings Mercantile 
Co., 154 Mo. A. 350, 358, 134 SW 579 
feit Cye]. 

Philippine.—Velasco v. Gochuico, 28 
Philippine 39. 

Porto Rico.—Porto Rico Racing 
Corp. v. San Juan Dist.’Ct., 32 Porto 
Rico 800; Balasquide v. Rossy, 18 
Porto Rico 33, 42 [quot Cyc]. 

Tex.—Kokernot v. Roos, 
189 SW 505. 


98. U. S. v. Honolulu Cons. Oil 
Co., 249 Fed. 167; Baker v. Conway, 
Ip Del. Ch. 2238; 135: A 596. 


[a] ‘Where appointment would de- 
stroy business involved, it will be re- 
fused except on the clearest evidence. 
Semple v. Flynn, (N. J.) 10 A177. 


{[b] As against acknowledged le- 
gal title where the relief sought is a 
decree of payment and the perform- 
ance of an agreement to save harm- 
less, there being no lien or acknowl- 
edged trust, a receiver should not be 
appointed except in a plain case. 
West v. Chasten, 12 Fla. 315. 


[c] Manifest peril to interests of 
creditors is necessary. Dixon  v. 
Tucker, 167 Ga. 783, 146 SE 736; Do- 
zier v. Logan, 101 Ga. 173, 28 SE 612. 


99. U. S.—Beecher v. Bininger, 3 
F. Cas. No. 1,222, 9 Blatchf. 170. 


Ga.—Hatcher v. Massey, 66 Ga. 66. 


Kan.—Watkins v. Lawrence Nat. 
Bank, 51 Kan. 254, 32 P. 914. 


Minn.—Bacon v. Engstrom, 
Minn. 229, 152 NW 264, 537. 


Mo.—Blades v. Billings Mercantile 
Co., 154 Mo. A. 350, 358, 134 SW 579 
[cit Cyc]. 

Okl.—Wagoner Oil, etc., Co. v. Mar- 
low, 137 Okl. 116, 278 P 294, 


ae oe v. Farrow, 16 Pa. Dist. 


Porto Rico.—Porto Rico Racing 
Corp. v. San Juan Dist. Co., 32 Porto 
Rico 800; Balasquide v. Rossy, 18 
Porto Rico 33, 42 [quot Cyc]. 


Tex.—Duncan v. Thompson, 
A.) 25 SW (2d) 634, 636. 


“Courts of equity uniformly declare 
that the power to appoint a receiver 
will not be exercised in a doubtful 
case.” Duncan v. Thompson, supra. 

Doubt as to plaintiff’s right to ul- 
timate relief see supra § 13. 


1, Ala.—Meyer v. Thomas, 131 Ala. 
111, 30 S 89; Warren y. Pitts, 114 Ala. 
65, 21 S 494. 

Alaska.—Sylvester yv. 
Alaska 325. 

Cal.—De Leonis v. Walsh, 148 Cal. 
254, 82 P 1047. ‘ 

Ga.—Huggins v. Huggins, 117 Ga. 


Bea 43 SE 759; Macon v. Huff, 60 Ga. 


(Civ. A.) 
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Willson, 2 


Ida.—Snapp vy. Bean, 48 Ida. 226, 281 
P 374. 


Iowa.—Hart v. Mt. Pleasant Park 
Stock Co., 97 Iowa 353, 66 NW 190. 


RECEIVERS 


authority.” 


[§ 20] 2. Discretion of Court.* 


[$§ 19-20 


of a receiver to take assets from the custody of an 
executor or administrator and thereby displace his 


Ordinarily the 


appointment of a receiver rests largely in the sound 


the appointment 
La.—Malady v. Malady, 26 La. Ann. 


Md.—Curtis v. Piersol, 117 Md. 170, 
83 A 87; Horn v. Bohn, 96 Md. 8, 53 
A 576. 


Minn.—Grant v. Webb, 21 Minn. 39. 


Mont.—Martin v. Hover, 60 Mont. 
302, 199 P 694; Montana Ranches Co. 
v. Dolan, 53 Mont. 397, 164 P_ 306; 
Prudential Securities Co. v. Three 
Forks, etc., R. Co., 49 Mont. 567, 144 
PLS. 


N. J.—Aldrich v. Union Bag, 
Co., 81 N. J. Eq. 244, 87 A 65. 


N. Y.—Mabon v. Ongley Electric 
Co., 156 N. Y. 196, 50 NE 805; Ketch- 
amv. Provost, 147 App. Div. 777, 132 
NYS 120; Spier v. Hyde, 92 App. Div. 
467, 87 NYS 285. 

N. C.—-Jones v. Jones, 187 N. C. 589, 
122 SH) 370. 


Pa.—National Guarantee Credit 
Corp. v. Worth, 274 Pa. 148, 117 A 914; 
Farrow v. Farrow, 16 Pa. Dist. 978; 
Pottsville Lumber, ete., Co. v. Kop- 
itzsch Soap Co., 18 Pa. Co. 139. 


Porto Rico.—Balasquide v. Rossy, 
18 Porto Rico 338, 42 [quot Cyc]. 


y Ont.—O’Donnell v. Faulkner, 1 Ont. 
Bal hs ‘ 


[a] Pertinent “statute must be 
read with the understanding that to 
justify the appointment of a receiv- 
er under any circumstances, there 
must be a necessity therefor.” Berry- 
man v. Billings Mut. Heating Co., 44 
Mont. 517, 523, 121 P 280. 


[b] Character and extent of neces- 
sity.—(1) The necessity of the ap- 
pointment of a receiver should be 
clear (Brent v. B. E. Brister Saw- 
mill Co., 103 Miss. 876, 60 S 1018, 438 
LRANS 720, AnnCas1915B 576; Smith 
v. Brown, 50 Wash. 240, 96 P 1077), 
(2) absolute (Slayton v. Crittenden 
County, 284 Fed. 858), (3) impera- 
tive (KHureka Coal Co. v. McGowan, 72 
Colo. 402, 212 P 521), (4) and urgent 
(Duncan v. Thompson, (Tex. Civ. A.) 
25 SW (2d) 634). (5) ‘Unless there is 
an immediate and present necessity 
for such action . . the appoint- 
ment of a receiver should be refused.” 
Dozier v. Logan, 101 Ga. 178, 179, 28 
SE 612. (6) A receivership in advance 
of the hearing of the cause is permis- 
sible only where this remedy is shown 


etc., 


to be indispensable to the relief 
sought. Kolb Coal Co. v. Sauter, 295 
Fed. 690. (7) The power to appoint a 


receiver pendente lite will not ibe ex- 
ercised, except on a satisfactory show- 
ing that it is necessary to preserve 
and protect the rights of the parties. 
Whitley v. Bradley, 13 Cal. A. 720, 110 
P 596. (8) Receivership as neces- 
ae to preserve property see infra § 


{c] Property in hands of sheriff.— 
Where plaintiff asked for a sufficient 
amount of funds in the hands of the 
sheriff to satisfy his demand, there 
1s no necessity for the appointment of 
a receiver to turn it over to him, 
where the sheriff is a party to the 
proceedings. Hardy v. Pecot, 113 La. 
350, 36 S 992. 


[ad] Where clerk may receive mon- 
ey-—Where the only thing necessary 
is the collection and safekeeping of a 
fund, to be realized by enforcement of 
a judgment, pending the final disposi- 
tion of the cause, it is unnecessary to 
appoint a special receiver; the reg- 


Jister of the court is a proper person 


judicial discretion of the court or chancellor,* and 


to receive the money, and hold it, to 
abide the further order of the court. 
Barnard v. Davis, 54 Ala. 565. 


[e] Facts held to show necessity 
for receivership.—Lanier v. Looney, 
(Tex. Civ. A.) 2 SW (2d) 347. 

Existence of other remedy see su- 
pra § 10. 


2. Haines v. Carpenter, 11 F. Cas. 
No. 5,905, 1 Woods 262 [aff 91 U. 
S. 254, 23.L. ed. 845]; Randle v. Car- 
ter, 62 Ala. 95; Powell v. Quinn, 49 
Ga. 523; Gougherty v. McDougald, 10 
Ga. 121; Middleton v. Dodswell, 13 
Ves, Jr. 266, 33 Reprint 294. 


3. Discretion of court: 

Effect on, of stipulation in mortgage 
for receivership see Mortgages § 
1690. 

Review of exercise of see Appeal and 
Error § 2769. 

Where another adequate remedy ex- 
ists see supra § 10 


4 U.S.—Milwaukee, etce., R. Co. v. 
Soutter, 154 U. S. 540, 14 SCt 1158, 17 
L. ed. 604; Sage v. Memphis, etc., R. 
Cos 125 UE Sy S6L, Se SCu ssa. clare 
ed. 694; Fosdick v. Schall, 99 U. S. 
235, 25 L. ed. 339; Norsk Hydro-Elek- 
trisk Kvaelstof Actieselskab v. Cal- 
ifornia, etc., SS. Co., 278 Fed. 689; 
Moore vy. British Columbia Bank, 106 
Fed. 574; McGeorge v. Big Stone Gap 
Imp. Co., 57 Fed. 262; Ames fIron- 
Works v. West, 24 Fed. 313; Crane v. 
McCoy, 6 F. Cas. No. 3,354, 1 Bond 
422; Lenox v. Notrebe, 15 F. Cas. No. 
8,246b, Hempst. 225; Morrison v. 
Buckner, 17 F. Cas. No. 9,844, Hempst. 
442; Union Trust Co. v. St. Louis, etc., 
R. Co., 24 F. Cas. No. 14,402, 4 Dill. 
114; Vose v. Reed, 28 F. Cas. No. 17,- 
011, 1 Woods 647; Williamson v. New 
Albany, ‘etc.; Ri. Coz, 308k. Cas Ne: 
17,.%63,-1 Biss: 198; 


Ala.—Henry v. Ide, 208 Ala. 33, 96 
S 698; Albritton v. Lott-Blackshear 
Commn. Co., 167 Ala. 541, 52 S 653; 
Warren v. Pitts, 114 Ala. 65, 21 S 494; 
Ft. Payne Furnace Co. v. Ft. Payne 
Coal, ete., Co., 96 Ala. 472, 11 S 439, 


38 AmSR 109; Ex p. Walker, 25 Ala. 
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Alaska.—Sylvester v. 
Alaska 325. 


Ariz.—Mosher v. Lount, 
267, 240 P 1027. 


Cal.—Fox v. Flood, 44 Cal. A. 786, 
187 P 68; Davies v. Ramsdell, 40 Cal. 
A. 43, 183 P 702. 


Colo.—Western Acceptance Co. v. 
Simmons Co., 71 Colo. 127, 203 P 1096. 


Del.—Stone v. Jewett, ete., Coal Co., 
14 Del. Ch. 256, 125 A 340; Sill v. Ken- 
tucky Coal, ete., Dev. Co., 11 Del. Ch. 
935) O17 PANG, 


D. C.—Wood vy. Grayson, 
174, 


Fla.—Carolina Portland Cement Co. 
v. Baumgartner, 99 Fla. 987, 128 S 241; 
Mirror Lake Co. v. Kirk Securities 
Corp., 98 Fla. 946, 124 S 719; Armour 
Fertilizer Works v. Brooksville First 
Nat. Bank, 87 Fla. 4386, 100 S 362; 
Apalachicola Northern R. Co. v. Som- 
mers, 79 Fla. 816, 85 S 361; Lehman v. 
Trust Co. of America, 57 Fla. 473, 49 
EE a Frisbee v. Timanus, 12 Fla. 


Ga.—Moody v. Cleveland Woolen 
Mills, 133 Ga. 741, 66 SE 908; The 
Anvil v. Savery, 116 Ga. 321, 42 SE 
495; Cosby v. Weaver, 99 Ga. 143, 25 
SE 16; Powell v. Achey, 87 Ga. 8, 13 
SE 108; Atwater v. Equitable Mortg. 


Willson, 2 
29 Ariz. 


16 App. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


. 


§ 20] 


is not a matter of strict® or absolute® right,” or an 
While the discretion of 


imperative® requirement.° 


Co., 86 Ga. 581, 12 SE 1065; 
Taylor, 86 Ga. 41G8. 13 SE 283; Nesbit 
vy. Donald, 86 Ga. 26, 12 SE 183; Pen- 
dleton vy. ‘Johnson, 85 Ga. 840, 11 SE 
144; Graham vy. Fuller Electrical Co., 
75 Ga.. 878; Shackleford v. Twiggs, 74 
Ga. 828; Carter v. Monroe, 66 Ga. 755; 
Citizens’ Bank v. Cook, 63 Ga. 159: 
Jones v. Johnson, 60 Ga. 260; Gard- 
ner v. Howell, 60 Ga. 11; Smith v. Mc- 
Laren, 59 Ga. 879; Wachtel v. Wilde, 
58 Ga. 50; Douglass v. Fitzgerald, 56 
Ga. 526; Gunby v. Thompson, 56 Ga, 
316; Visage v. McKellar, 54 Ga. 268; 
Reid v. Reid, 38 Ga, 24. 


Ill.— Bagdonas v. Liberty Land, etc., 
Co., 309 Ill. 103, 140 NE 49; Nartzik 
Vv. hman, AO AMUTI AY aclts Schack v. 
McKey, 97 Ill. A. 460; Edwards v. 
Rodgers, 41 Ill. A. 405. 


Ind.—Mead v. Burk, 156 Ind. 577, 60 
NE 338; State v. Union Nat. Bank, 
145 Ind. 537, 44 NE 585, 57 AmSR 
209; Robinson v. Dickey, 143 Ind. 214, 
42 NE 638; Rapp v. Reehling, 122 Ind. 
255, 23 NE 68; Naylor v. Sidener, 106 
Ind. Uo ya) NE 345; Pressley v. Har- 
rison, 102 Ind. 14, ‘4 NE 188. 


Iowa.—Crouse v. Crouse, 229 NW 
850; Parry v. West, 197 NW _ 297; 
Crim y. Crim, 194 Iowa 1137, 191 NW 
157. See M. H. MeCarthy Co. v. Du- 
buque Dist. Ct., 201 Iowa 912, 208 NW 
505 (court has right to exercise some 
discretion). 


Kan.—Watkins v. Lawrence Nat. 
Bank, 51 Kan. aes 32 P 914; Fluker 
Ap Emporia City R. Co., 48 Kan. 577, 

18. 


Ky.—Baskett v. Ohio Valley Bank- 
ing, ete., Co., 224 Ky. 29, 5 SW (2d) 
473; Producers’ Coal Co. v. Barnaby, 
210 Ky. 244, 275 SW 625; Fleming v. 
Virginia Min. Co., 196 Ky. 38, 244 SW 
295; Bradley v. Bradley, 194 Ky. 60, 
238 SW 170; Elkhorn Hazard Coal Co. 
v. Fairchild, 191 Ky. 276, 280 SW 61; 
McClure v. McGee, 128 Ky. 464, 108 
SW 341, 32 KyL 1318; Hurst v. Nicola 
Bros. Co., 65 SW 364, 23 KyL 1406; 
Woodward v. Woodward, 31 SW 734, 
17 KyL 464; Harmon v. Kentucky 
Coal, ete., Co., 21 SW 1054, 15 KyL 
12; Winfrey v.-Griffin, 5 Ky. Op. 338; 
Fore v. Fore, 1 Ky. Op. 498. 

La.—Uncle Sam Planting, etc., Co. v. 
Reynaud, 157 La. 955, 103 S 276; Mc- 
Nair v. Gourrier, 40 La. Ann. 353, 4S 
eae Pratt v. McHatton, 11 La. Ann. 


Md.— Hagerstown Furniture Co. v. 
Baker, 155 Md. 549, 142 A 885; Calla- 
way v. Powhatan Imp. Co., 94 Md. 177, 
52 A 916; Davis v. U. S. Electric Pow- 
er, etc., Co., 77 Md. 35, 25 A 982. 


Mass.—Falmouth Nat. Bank v. Cape 
Cod ae Canal Co., 166 Mass. 550, 44 
NE 617. 


ae aah pene v. Clinton Cir. Judge, 
212 Mich. 476, 180 NW 478; Rankin 
v. Rothschild, 78 Mich. 10, 43 NW 
1077; Turnbull v. Prentiss Lumber 
Co., 55 Mich. 387, 21 NW 375; Brown 
v. Vandermeulen, 41 Mich. 418, 49 NW 
920. 


Minn.—Bacon v. Engstrom, 
Minn. 229, 152 NW 264, 537. 


Miss.—Clark v. Fleming, 130 Miss. 
504, 94 S 458; Myers v. Bstell, 48 
Miss. 372; Mays v. Rose, Freem. 703. 

Mo.—Bushman v. Bushman, 311 Mo. 
551, 279 SW 122; State v. Ittner, 304 
Mo. 135, 263 SW 158; Price v. Bank- 
ers’ Trust Co., 178 SW 745; Stark v. 
Grimes, 88 Mo. A, 409. } 


Mont.—Pereira v. Wulf, 83 Mont. 
343, 272 P 532; Montana Ranches Co. 
v. Dolan, 53 Mont. 397, 164 P 306. ° 


Nebr.—Miller v. Kitchen, 73 Nebr. 
711, 103 NW 297; Provident Life, etc., 
Co. v. Keniston, 53 Nebr. 86, 73 NW 
216; Jacobs v. Gibson, 9 Nebr- 380, 2 
NW 893. 


Bliley v. 
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N. H.—Eastman v. 
58 N. H. 421. 


N. J.—New Foundland R. Constr. 
Conv. Schack; 40)N. J. Hg. 222, 1 A 23; 
Nichols v. Perry Patent Arm Co., 11 
N. J. Eq. 126; Rawnsley v. Trenton 
Mite La eetenmilnis, Co. 9 Ni. Hd) 340 
[aff 9 N. J. Eq. 95]; Hamburgh Mfg. 
Co. v. Edsall, 8 N. J. Ea. 141, 7N. J. 
Eq. 298. 


N. Y.—Dawson vy. Parsons, 137 N. 
Y. 605, 33 NE 482; Ostrander v. Web- 
er, 114 INier Ds 21 NE I CTWap Duntke v. 
New York, etc., Lime, etc., Co., 80 N. 
Y. 599; Atty.-Gen. v. Guardian Mut. 
Ee INS «Conn mieNnake 202s. Wottimer vy: 
Lord, 4 BE. D. Smith 183; Thalmann 
Vv. Hoffman House, 27 Misc. 140, 58 
NYS 227; Stuyvesant v. Grissler, 12 
AbbPrNS 6; McMahon vy. Allen, 14 
AbbPr 220; Jenkins v. Jenkins, 1 
Paige 243; Verplank v. Caines, 1 
Johns. Ch. 57. 


N. C.—Hanna v. Hanna, 89 N. C. 68. 
Compare Jones v. Thorne, 80 N. C. 72, 
75 (‘the granting or refusing an order 

for the appointment of a receiv- 
er is not a mere matter of discretion 
in the judge’). 


Oh.—Guardian Gvancine Co. v. Da- 
vidson, 23 Oh. A. 148, 154 NE 743; 
Manning v. Ludington, 6 Oh. Dec. (Re- 
print) 620, 7 AmLRec 117; Behrens v. 
Equality Bldg. Assoe., 3 OhS&CP 275, 
2 OhHNP 259. 


Okl.—MeDonald vy. Bohling, 102 Okl. 
243, 228 P 7838. 


Pa.—McDougall v. Huntington, etc., 
R., ete., Co., 294 Pa. 108, 1438 A 574; 
Beaumont v. Beaumont, 166 Pa. 615, 31 
A 336; Chicago, etc., Oil, ete., Co. v. 
U. S. Petroleum Co., 57 Pa. 83; Potts- 
ville Lumber Co. v. Kopitzsch Soap 
€o., 2. Pa. Dist. 802. 


Philippine.—Teal Motor Co. v. Ma- 
nila Ct. of First Instance, 51 Philip- 
pine 549; Mendoza vy. Arellano, 36 
Philippine 59. 


Porto Rico.—San Juan Bank v. San 
Juan’ Dist. Ct, 32 Porte. Rico 364; 
Schluter v. Texidor, 26 Porto Rico 97; 
Balasquide v. Rossy, 18 Porto Rico 
vs 42 [quot Cyc]. 


C.—Ex p. Citizens’ Exch. Bank, 
146 ‘S. CHAT SEP led. 


Ss. D.—Simmons Hardware Co. v. 
Waibel, 1S. D. 488, 47 NW 814, 36 
AmSR 1755, 11 LRA 267. 


Tenn.—Cone vy. Paute, 12 Heisk. 506. 


Tex.—Alworth v, Morris, (Civ. A.) 
19 SW (2d) 212; Law v. Lubbock 
Nat. Bank, (Civ. A.) 11 SW (2d) 244; 
Diamond Steel Highway Sign Co. v. 
Commercial Trust Co., (Civ. A.) 298 
Sw 456; Grant v. Grant, (Civ. A.) 
286 SW _ 647; Berkshire Petroleum 
Corp. v. Moore, (Civ. A.) 268 SW 484; 
Woodward v. Smith, (Civ. A.) 253 SW 
847; Richardson v. McCloskey, (Civ. 
A.) 228 SW 323; Davis v. Hudgins, 
(Civ. A.) 225 SW 73; Toomey v. First 
Mortg. Trust-Co., (Civ. A.) 177 SW 
539; Byrne v. Lake Charles First Nat. 
Bank, 20 Tex. Civ. A. 194, 49 SW 706; 
Houston Cemetery Co. v. Drew, 13 Tex. 
Civ. A. 536, 36 SW 802. 


Utah.—Dinsmore v. Barker, 61 Utah 
332, 212 P 1109; Pitts v. New Mam- 
moth Gold Min. Co., 28 Utah 6238, 65 
IPELORGs 


Va.—wNorris v. Lake, 89 Va. 513, 16 
SE 663; Smith v. Butcher, 28 Gratt. 
(69 Va.) 144. 


Wash.—Ridpath v. Sans Poil, ete., 
Ferry, etc., Co., 26 Wash. 427, 67 P 
229; Cameron vy. Groveland Imp. Co., 
20 Wash. 169, 54 P 1128, 72 AmSR 
26; Roberts v. Washington Nat. Bank, 
9 Wash. 12, 37 P 26. 


W. Va.—Sult v. A. Hochstetter Oil 
Co., 638 W. Va. 317, 61 SE 307; Lamp 


Savings Bank, 


[53 C.J.] 35 


the court or chancellor should not be too strictly lim- 


v. Homestead Bldg. Assoc., 62 W. Va. 
56, 57 SE 249; Spies v. Butts, 59 W. 
Va. 385, 53 SE 897; Baltimore Bar- 
gain House v. St. Clair, 58 W. Va. 565, 
52 SE 660; Grantham v. Lucas, 15 
W. Va. 425. 


Wis.—Nash v. Meggett, 89 Wis. 486, 
61 NW 283. 


Eng.—Marshall v. Charteris, [1920] 
1 Ch. 520; In re Prytherch, 42 Ch. D. 
590; Skip v. Harwood, 3 Atk. 564, 26 
Reprint 1125; Owen v. Homan, 4 Tt db 
CBS..099'%,. 10 Reprint 752. 


Alta.—Manufacturers L. Ins. Co. v. 
Hanson, 20 Alta. L. 260. 


N. S.—Fisher v. Cook, 32 N. S. 226. 


“The appointment of a receiver in 
litigation is to a large extent within 
the sound judicial discretion of the 
chancellor.” Apalachicola Northern 
aN Sommers, 79 Fla. 816, 85 S 


“The appointment of a receiver is 
addressed to the sound legal discre- 
tion of the court,” Crim v. Crim, 194 
Iowa 1137, 1138, 191 NW 157. 


[a] Rule is applicable to appoint- 
ment of: (1) Receiver generally. 
Brent v. B. E. Brister Sawmill Co., 103 
Miss. 876, 60 S 1018, 43 LRANS 720,- 
AnnCas1915B 576. (2) Receiver of 
real estate. Mendoza v. Arellano, 36 
Philippine 59. (3) Receiver pendente 
lite. California Delta Farms, Inc. v. 
Chinese American Farms, 204 Cal. 524, 
269 P 443; Lemker v. Kalberlah, 105 
Ill. A. 445; Brent v. B. E. Brister Saw- 
mill Co., 103 Miss. 876, 60 S 1018, 43 
LRANS 720, AnnCas1915B 576; Wag- 
oner Oil, etce,, Co. v. Marlow, 137 Okl. 
116, 278 P 294; Moran v. Park, 93 Okl. 
201, 220 P 589; Barrett v. Green River, 
etc., Live Stock Co., 28 Wyo. 379, 205 
P 742. (4) Special receiver. Lamp 
v. Homestead Bldg. Assoc., 62 W. Va. 
56, 57 SE 249. (5) Temporary receiv- 
er. Schmid v. Ballard, 175 Minn. 138, 
220 NW 423; National Guarantee 
isa Corp. v. Worth, 274 Pa. 148, 117 


[b] Greater discretion is allowed 
to the court when the application is 
for an interlocutory order of appoint- 
ment than where the appointment is 
upon final hearing. Clark v. Walter-T. 
pre dey. Coal, etc., Co., 6 App. (D. C.) 


[ec] Refusal to appoint held not 
abuse of discretion.—American Man- 
ganese Steel Co. v. Alaska Mines 
Corp., 250) Hed. -614," 162) CCAS 6305 
Williams v. Littlejohn, 150 Ga. 189, 
103 SE 411; Cowokochee v. Chapman, 
67 Okl. 263,,171 P 505.. Thompson v. 
Thompson, 120 S. C. 230, 112 SEH 925. 


5. Hanna v. Hanna, 89 N. C. 68. 


6. Excelsior White Lime Co. v. 
Rieff, 107 Ark. 554, 155 SW 921; Craw- 
ford v. Spurling, 56 Ga. 611; Waples- 
Platter Co. v. Mitchell, 12 Tex. Civ. A. 
90, 35 SW 200. 


7. Armour Fertilizer Works v. 
Brooksville First Nat. Bank, 87 Fla. 
436, 100 S 362; Apalachicola Northern 
R. Co. v. Sommers, 79 Fla. 816, 85 S$ 
361; Fleming v. Virginia Min. Co., 196 
Ky. 38, 244 SW 295; Hampden Nat. 
Bank v. Hampden R. Corp., 246 Mass. 
404, 141 NE 107; Pereira v. Wulf, 83 
Mont. 348, 272 P 532. ; 


[a] Even when stipulated for by 
the parties, the appointment of a re- 
ceiver is not a matter of right. Car- 
olina Portland Cement Co. v. Baum- 
gartner, 99 Fla. 987, 128 S 241, 


8. Elkhorn Hazard Coal Co. vy. Fair- 
child, 191 Ky. 276, 230 SW 61. 


9.. Barnesville Mfg. Co. v. J. S. 
Schofield’s Sons Co., 118 Ga. 664, 45 
a 455; Barnwell v. Wofford, 67 Ga. 
50. 


36 [od CJ.) 


ited,!° nevertheless it is not arbitrary,’* unlimited,*? 
or unrestrained;!* it should be exercised in accord- 
ance with established rules and principles,?* and in 
the light, and after a full consideration, of all the 
facts and circumstances in the particular case.'° 
Except where the rule is otherwise under statutory 
provisions,'® the court may exercise its diseretion 
where a showing justifying the appointment of a 
receiver has been made,!? or, in other words, where 
there are matters to which it may validly direct its 
diseretion;'® and, conversely, there is no room for 


10. Briarfield Iron Works Co. v. 
Foster, 54 Ala. 622. 


11.- U. S.—Bosworth v. St. Louis 
Terminal R. Assoc., 174 U. S. 182, 19 
SCt 625, 43 L. ed. 941; Norsk Hydro- 
Blektrisk Kvaelstof Actieselskab v. 
California, etc., SS. Co., 278 Fed. 689, 
Moore v. British Columbia Bank, 106 
Fed. 574 [mod on other grounds 125 
Fed. 849, 60 CCA 481 (certiorari den 
192 U. S. 606 mem, 24 SCt 851 mem, 
48 L. ed. 585 mem) J. 


Ill—Lemker y. Kalberlah, 105 Ill. 
A. 445. 


Minn.—Bacon v. Engstrom, 129 


Minn. 229, 152 NW 264, 537. 


Mo.—Bushman v. Bushman, 311 Mo. 
551, 279 SW 122; Price v. Bankers’ 
Trust Co., 178 SW 745. 


‘Oh.—Guardian Financing Co. v. Da- 
vidson, 23 Oh. A. 143, 154 NE 743. 


W. Va.—Sult v. A. Hochstetter Oil 
Co., 68 W. Va. 317; 61 SE 307. 


12. Bradley v. Bradley, 194 Ky. 60, 
238 SW 170; McClure v. McGee, 128 
Ky. 464, 108 SW 341, 32 KyL 1318. 


13. Sult v. A. Hochstetter Oil Co., 
63 W. Va. 317, 61 SE 307. 


[a] Discretion is not unbridled.— 
Alworth v. Morris, (Tex. Civ. A.) 19 
SW (2d) 212, 

14. Carolina Portland 
v. Baumgartner, 99 Fla. 987, 128 S 
241; Mirror Lake Co. v. Kirk Secu- 
rities Corp., 98 Fla. 946, 124 S 719; 
Apalachicola Northern R. Co. v. Som- 
mers, 79 Fla. 816, 85 S 361; Lehman 
v. Trust Co. of America, 57 Fla. 473, 
49 S 502; Elkhorn Hazard Coal Co. v. 
Fairchild; 191 Ky. 276, 230 SW 61; 
Sult v. A. Hochstetter Oil Co., 63 W. 
Va. 317, 61 SE 307. 


[a] Same principles as govern dis- 
cretion as to preliminary injunctions 
(1) apply to the exercise of the dis- 
eretionary power of the court as to 
the appointment of receivers. Hutch- 
inson v. American Palace-Car Co., 104 
Fed. 182. (2) Diseretion as to grant- 
ing or refusing injunctions see In- 
junctions § 11. 


Rules and principles as to appoint- 
ment see supra § 19; infra §§ 21-35. 


15. U.S.—Moore v. British Colum- 
bia Bank, 106 Fed. 574 [mod on other 
grounds 125 Fed. 849, 60 CCA 431 
(certiorari den 192 U. S. 606 mem, 24 
SCt 851 mem, 48 L. ed. 585 mem)]; 
McGeorge v. Big Stone Gap Impr. Co., 
57 Hed.9262; Union Trust Co. v. St. 
Louis, ete., R. Co., 24 F. Cas. No. 14,- 
402, 4 Dill. 114. 


Cement Co. 


Ala.—Warren v. Pitts, 114 Ala. 65, 
21S 494. 
“ore C.—Wood v. Grayson, 16 App. 


Fla.—Mirror Lake Co. v. Kirk Se- 
curities Corp., 98 Fla. 946, 124 S 719; 
Apalachicola Northern R. Co. v. Som- 
mers, 79 Fla. 816, 85 S 361; Lehman v. 
Sen Co. of America, 57 Fla, 473, 49 


Ga.—Barnesville Mfg. Co. v. J. S. 
Schofield’s Sons Co., 118 Ga. 664, 45 
rh 455; Barnwell v. Mofford, 67 Ga. 


RECEIVERS 


court.?+ 


Ind.—Mead v. Burk, 156 Ind. 577, 
60 NE 338. 

Iowa.—Korf v. Howerton, 201 Iowa 
428, 205 NW 323. 

Ky.—Fleming v. Virginia Min. Co., 
196 Ky. 88, 244 SW 295; Elkhorn 
Hazard Coal Co. v. Fairchild, 191 Ky. 
276, 230 SW 61. 


Md.—Frostburg Bldg. 
Stark, 47 Md. 338. 


Miss.—Mays v. Rose, Freem. 703. 


Okl:—Moran v. Park, 93 Okl. 201, 
220 B1589. 


Eng.—Owen v. Homan, 4 H. L. Cas. 
997, 10 Reprint 752. 


“The appointment is matter of 
sound judicial discretion, to be exer- 
cised in view of all the circumstances 
of the particular case.’ Warren v. 
Pitts, 114 Ala. 65, 68, 21 S 494. 


16. See case infra this note. 


[a] Thus (1) where a statute pro- 
vides a remedy, upon the establish- 
ment of particular facts, and the rem- 
edy can be enforced only through a 
receiver, the court has some discre- 
tion to appoint or refuse to appoint 
a receiver before a determination of 
the material issues of fact to sustain 
the right to the remedy (State v. New 
England Bank, 55 Minn. 139, 56 NW 
575); (2) but it is an abuse of discre- 
tion to refuse the appointment when 
the facts in favor of the right are de- 
termined or admitted (State v. New 
England Bank, supra). 


17. Raht v. Attrill, 106 N. Y. 423, 
13 NE 282, 60 AmR 456, 20 AbbNCas 
26; Jackson v. Ward, 111 Okl. 73, 79, 
238 P 429; Huigens v. Crilly, -43 S. 
D. 371, 179 NW 10. 


“Tt is said in some of the cases, and 
it is insisted here, that the appoint- 
ment of a receiver pending the litiga- 
tion is a matter within the sound dis- 
cretion of the trial court. Perhaps a 
more exact statement of the rule with 
reference to the discretion of the tri- 
al court in such matters, is that when 
the party applying for the appoint- 
ment of a receiver pending the litiga- 
tion has made a showing entitling him, 
upon some recognized rule, to have a 
receiver appointed, the matter is then 
within the sound discretion of the 
trial court as to whether a receiver 
should be appointed.”’ Jackson  v. 
Ward, supra. 


18. Pusey v. Hanssen, 279 Fed. 488 
[aff 276 Fed. 296, and certiorari grant- 
ed 260 'U. S. 712 mem, 43 SCt 13 mem, 
67 L. ed. 476 mem, rev on other 
grounds 261 U. S. 491, 43 SCt 454, 67 
L. ed. 763]. 


19. Excelsior White Lime Co. v. 
Rieff, 107 Ark. 554, 155 SW 921; Cin- 
einnati, ete., Re (Con Ww. Sloan, oly Oh, 
St. 1; Jackson v. Ward, 111 Okl. 73, 
79, 238 P 429; Balasquide v. Rossy, 
18 Porto Rico 33, 42 [quot Cyc]. 


“Unless a showing is made by the 
party making the application, enti- 
tling him to have a receiver appointed 
upon some theory recognized by the 
court or authorized by statute, the 
appointment of a receiver is not with- 
in the discretion of the trial court, 


Assoc. v. 


[§§ 20-21 


the exercise of discretion where no case for the ap- 
pointment is made,!® the equities of the bill are fully 
and fairly denied in the answer, and plaintiff does 
not overcome such denial by proof,?° or the matters 
in controversy have been passed upon by a reviewing 


[§ 21] 3. Benefit or Injury. A receiver should be 
appointed only when the court is satisfied that the 
appointment will promote the interests of one or 
both parties,?” and not where no benefit or advantage 
is to be gained from the appointment;** the court 


and is in excess of its power and is 
an abuse of discretion reposed in 


him.” Jackson v. Ward, supra. 
20. Sweeny v. Mayhew, 6 Ida. 455, 
56 P 85; Sult v. A. Hochstetter Oil 


Co., 63 W. Va. 317, 61.SE 307; Wilson 
v. Maddox, 46 W. Va. 641, 33 SE 775. 

Answer denying equities of bill gen- 
erally see infra § 66. 


21. Milwaukee, etc., R. Co. yv. Sout- 
ter,=2 Wall. (Us S.)" 510) 17. ed: 9090. 


22. M. H. McCarthy Co. v. Central 
Lumber, etec., Co., 204 Iowa 207, 215 
NW 250, 54 ALR 1116. See Ladies’ 
Library Assoc. v. Ladies’ Library As- 
soc., 155 Mich. 663, 119 NW 1098 (ap- 
proving the appointment in question 
as being for the best interests of both 
parties); Finch v. Flanagan, 208 App. 
Div. 251, 255, 203 NYS 560 (“a re- 
ceiver may be appointed to protect 
the interest of the party only who 
applies therefor and not to protect the 
interest of some other party’’). 


[a] Interests of buyer and seller. 
—In approving the appointment of a 
receiver to take charge of an‘d sell cer- 
tain goods which a purchaser refused 
to accept, the court said: “The ac- 
tion was essentially one by a cred- 
itor to subject his debtor’s property 
to the payment of his claim. The ap- 
pointment of a receiver was a step 
reasonably calculated to protect the 
interest of the defendant as well as 
that of the plaintiff, by insuring a 
fair sale, and there is nothing to sug- 
gest that its effect was otherwise than 
beneficial.”” Swisher v. Dunn, 89 Kan. 
412, 415, 131 P 571, 45 LRANS 810. 


[b] Where judgment creditor 
would receive only very small sum, in 
proportion to his claim, the court will 
refuse to appoint a receiver, by way 
of equitable execution, of the salary 
of a school teacher. Ingles v. Mc- 
Pherson, 40 N. S. 621. 


23. U. S.—Romare v. Broken Ar- 
now, Coal, vete. =Coy Jti4 0 Wed ange 
Trust, ete., Co. v. Spartanburg Wa- 


terworks Co., 91 Fed. 324; McGeorge 
Mt Big Stone Gap Imp. Co., 57 Fed. 
62. 


Ala.—Bard v. Bingham, 54 Ala. 468. 


Ind.—Sheridan Brick Works vy. 
Marion Trust Co., 157 Ind: 292, 61 
NE 666, 87 AmSR 207. 


N. J.—Sternberg v. Wolff, 56 N. J. 
Bq. 555, 42 A 1078; Hamburgh Mfg. 
Co. yv. Edsall, 3 N. J. Has 0417 Nene 
Eq. 298. 


Oh.—Kell v. Murdock, 6 OhS&CP 
390, 4 OhNP 247; Behrens v. Equality 
pice: Assoc., 3 OhS&CP 275, 2 OhNP 

Porto Rico.—Balasquide v. Rossy, 
18 Porto Rico 338, 42 [quot Cyc]. 


Tex.—Grand Falls Mut. Irr. Co. v. 
White, 62 Tex. Civ. A. 182, 131 SW 
233, 235 [cit Cyc]; American Tribune 
New Colony Co. v. Schuler, 34 Tex. 
Civ. A. 560, 79 SW 370. 


Eng.—Barkley v. Reay, 2 Hare 306, 
24 EngCh 306, 67 Reprint 127. 


Ont.—Re Asselin, 6 Ont. L. 170, 2 
OntWR 712. 


a SG Pel ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 21-22] 


is not authorized to make an appointment merely 
because it can or will do no harm.?# 
pointment of a receiver should not be made where 
no injury will result from its refusal;?> it should 
be made only to prevent manifest wrong imminently 
impending,?° and where the court is satisfied that 
there is imminent danger of loss,?7 and that, with- 
out a receivership, the interests of the parties or 
some of them will be jeopardized,?® and that the 
petitioning party will suffer irreparable loss or in- 
Moreover, a receivership will not be grant- 
ed where the injury resulting therefrom would proba- 
bly be greater than the injury sought to be averted®° 
or the injury ensuing from leaving the possession 
The interests of,*? 
and consequences to,** all of the parties should be 
and the power to appoint a receiver 


ajbiayne 


of the property undisturbed.*? 


considered ; 


“Tt is an elementary principle that 
a receiver cannot be appointed when 
no advantage is to be gained by the 
appointment.” Grand Falls Mut. Irr. 
Co. v. White, 62 Tex. Civ. A. 182, 131 
SiVWaercconico De tues 

24. Fla.—-Mirror Lake Co. v. Kirk 
Securities Corp., 98 Fla. 946, 124 S 719; 
Apalachicola Northern R. Co. v. Som- 
mers, 79 Fla. 816, 85 S 361; Lehman 
v. Trust Co. of America, 57 Fla. 473, 
49 S 502. 


Ill.— Young v. Rutan, 69 Ill. A. 513. 


Ky.—Producers’ Coal:Co. v. Barna- 
by, 210’ Ky. 244, 275 SW 625; Greasy 
‘Creek Coal, etc., Woalvi Greasy Creek 
Coal Co., 196 Ky. 67, 244 SW 85; Say- 
lor v. Hilton, 190 Ky. 200, 226 SW 1067. 


Oa v. Ridgely, 1 Md. Ch. 


N. Y.—Corey v. Long, 12 AbbPrNS 
427, 43 HowPrNS 492 [aff 35 N. Y. 
Super. 569 (aff, 53. N.. Y¥.-641) 1;. Or- 
pam Asylum Soc. v. McCartee, Hopk. 
4 ; 


25. Moore v. Associated Producing, 
ete:, Corp. 1 4-pel! Chi 97 120 A655; 
Hamburgh Mfg. Co. v. Edsall, 8 N. 
J.. Eq. 141, 7 N.-J. Eq. 298; Behrens 
v. Quality Bldg. Assoc., 3 OhS&CP 
275, 2 OhNP 259; Balasquide v. Rossy, 
18 Porto Rico 33, 42 [quot Cyc]. 


Sylvester v. Willson, 2 Alaska 
3825; Pereira v. Wulf, 83 Mont. 343, 
272 P 532; Montana Ranches Co. v. 
Dolan, 53 Mont. 397, 164 P 306. 


27. Minn.—Bacon v. Engstrom, 129 
Minn. 229, 230, 152 NW 264, 537 [cit 
Cyc]. 

Mo.—Blades vy. Billings Mercantile 
Go:, 154 Mo. A. 350,358, 134 SW 579 
[cit Cyc]. 

Philippine.—Velasco_ v. 
28 Philippine 39. 


Porto Rico.—Porto Rico 
Gorpy vw: Sanjduan Dist, (Ck, 
Rico 800; Balasquide vy. Rossy, 
Porto Rico 33, 42 [quot Cyc]. 


Va.—Norris v. Lake, 89 Va. 513, 16 
SE 663. 


Danger of loss of, or injury to, 
LN ed see infra §§ 23-30. 


Cohn v. Wahn, 132 App. Div. 
845° ‘117 NYS 633 


295" 5U: ge sanuipa Petroleum Co. 
v. McCray, 4 F. (2d) 645 [certiorari 
den 269 U. S. 561 mem, 46 SCt 21 mem, 
70 L. ed. 412 mem]. 


Ala.—Henry v. Ide, 208 Ala. 33, 96 
S 698; Wright v. Wright, 180 Ala. 343, 
60 S 931; Hayes v. Jasper Land Co., 
147 Ala. 340, 41 S 909. 


Alaska.—Sylvester v. 
Alaska 325. 


Del.—Moore y. Associated Produc- 
ing, ete., Corp., 14 Del. Ch. 97, 121 A 
655; Gray v. Newark, 9 Del. Ch. 171, 
79 A 739. 


Gochuico, 


Racing 
32 Porto 
18 


Willson, 2 
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Also, an ap- 


complainant.*® 


[$ 


General. 


Mo.—Price v. Bankers’ Trust Co., 
178 SW 745; State v. McQuillin, 260 
Mo. 164, 168 SW 924. 


Mont.—Montana Ranches Co. v. Do- 
lan, 538 Mont. 397, 164 P 306; Pereira 
v. Wulf, 32 Mont. 3438, 272 P 532. 


N. J.—Aldrich v. Union Bag, 
Co., 81 N. J. Eq. 244, 87 A 65. 


Oh.—Hoiles v. Watkins, 117 Oh. St. 
165, 157 NE 557, 61 ALR 1208. 


Philippine.-—Mendoza vy. Arellano, 
36 Philippine 59 


{a] “Final test is: Considering the 
whole case, does there appear a neces- 
sity for a receiver to protect the par- 
ties applying therefor against irrepar- 
able loss? Does the judicial mind, 
after weighing all the considerations 
for and against a receivership, con- 
clude that the protection of the par- 
ties calls for the placing of the sub- 
ject-matter in the custody and con- 
trol of the court through a receiver?” 
Bell v. Goodwin, 220 Ala. 537, 126 S 
108, 109. 


[b] Applicant for receivership is 
threatened with no loss which ren- 
‘ders a receivership necessary where 
he has been tendered, and has refused, 
the amount due him. Miller v. South- 
cee Land, ate €o.,:53 S: C5.364, 31 SH 


[ec] Possible injury to community 
at large does not entitle a creditor 
to the appointment of a receiver. 
Coe Mfg.) Co. v. Dublin, etce., Bank, 
160 Ga. 675, 128 SE 908. 


30. Ill. Ries v. R. J. Elderer 
Coe s2Z0n wie Ae 33 [rev on other 
grounds 302 Ill. 391 134 NE 726]. 


Md.—Frostburge Bldg. Assoc.  v. 
Stark, 47 Md. 338. 


Mo.—Blades y. Billings Mercantile 
Co.,. 154-Mo. A. 350, 358, 134 SW 579 
[cit Cyc]. 

Mont.—Heinze v. Kleinschmidt, 25 
Mont. 89, 638 P 927. 


Pa.—McDougall v. Huntington, etc., 
R., ete., Co., 294 Pa. 108, 143 A 574. 


Philippine.—Velasco v. Gochuico, 28 
Philippine 39. 


Porto Rico.—Porto Rico Racing 
Corp. v. San Juan Dist. Co., 32 Porto 
Rico 800; Balasquide v. Rossy, 18 
Porto Rico 33, 42 [quot Cyc]. 


Ss. C.—Miller v. Southern Land, 


ete., 


etc., Co., 53 S. C. 364, 31 SE 281. 
31. Vose v. Reed, 28 F. Cas. No. 
17,011, 1 Woods 647; Elkhorn Haz- 


ard Coal Co. v. Fairchild, 191 Ky. 276, 
230 SW 61; Provident Life, etc., Co. 
v. Keniston, 53 Nebr. 86, 73 NW 216. 


32. Brent vy. B. BE. Brister Sawmill 
Co., 103 Miss. 876, 60 S 1018, 48 LRA 
NS 720, AnnCas1915B 576. 


33. U. S.—Lancaster v. Asheville 
St. R. Co., 90 Fed. 129; Ames Iron- 
Works v. West, 24 Fed. 313. 
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should not be exercised when it is likely to produce 
irreparable injustice or injury to private rights,°** 
or to the rights of all parties interested,*® or where 
the facts demonstrate that the appointment will im- 
peril the interests of others whose rights are entitled 
to as much consideration from the court as those of 
The chancellor should so mold his 
order that while favoring one, injustice is not done 
to another,*’? and if this cannot be accomplished the 
application should ordinarily be denied.** 


22] K. Grounds for Grant or Refusal—1. In 
The court has power to appoint a receiver 
for any sufficient cause;?® but an appointment will 
not be made where no reasonable?® ground*?! therefor 
is shown; and an appointment by a court of equity 
independent of statute is improper unless sanctioned 
by the usages of equity.*? 


Where the matter in dis- 


N. J.—Conover v. Tansey, 73 N. J. 
Eq. 562, 67 A 1013. 


N. C.—Whitehead vy. Hale, 118 N. C. 
601, 24 SE 360; Venable v. Smith, 98 
N. C. 5238, 4 SE 514; Hanna v. Hanna, 
SONG (Cs68e 


Philippine.—Velasco v. Gochuico, 28 
Philippine 39. 

Porto Rico.—Balasquide v. Rossy, 
18 Porto Rico 338, 42 [quot Cyc]. 

Eng.—Owen v. Homan, 4 H. L. Cas. 
997, 10 Reprint 752; Skinners’ Co. v. 
Irish Soc., 1 Myl. & C. 161, 18 EngCh 
161, 40 Reprint 338. 


cei Ala.—Harwell v. Potts, 80 Ala. 
ae C.—Wood v. Grayson, 16 App. 


Md.—Speights v. Peters, 9 Gill 472. 


Philippine.—Velasco v. Gochuico, 
28 Philippine 39. 

Porto Rico.—Porto Rico Racing 
Corp. v. San Juan Dist. Ct., 32 Porto 


Rico 800; Balasquide vy. Rossy, 18 


Porto Rico 33, 42 [quot Cyc].. 


W. Va.—Spies v. Butts, 59 W. Va. 
385, 53 SE 897; Baltimore Bargain 
povee v. St. Clair, 58 W. Va. 565) 52 


35. McDougall v. Huntington, etce., 
R., ete., Co., 294. Pa. 108, 143 A 574. 
36. U. S—McGeorge v. Big Stone 


Gap Imp. Go., 57 Fed. 262; McHenry 
v. New York, etc., R. Co., 25 Fed. 114; 
Tysen v.- Wabash’ R.-Co,, 24 Fo Gas. 
No. 14,315, 8 Biss. 247. } 

aye Y.—Devlin v. Hope, 16 AbbPr 

Pa.—Slemmer’s App., 58 Pa. 168, 98 
AmD 255. 

Philippine.—Velasco v. Gochuico, as 
Philippine 39 

Porto Rico.—Balasquide v. Rossy, 
18 Porto Rico 33, 42 [quot Cyc]. 

37. See cases infra note 88. 

Order of appointment generally see 
infra § 72. 

38. Fosdick v. Schall, 99 U. S. 235, 
256 L. ed. 339; Balasquide Vv. Rossy, 
18 Porto Rico Be. 42 [quot Cye]. 

39. Merriam v. Kenderdine Real- 
ty Co., 34 Ont. I. 563, 9 OntWN 129, 
25. DomLR 375. 


40. Finch v. Flanagan, 208 App. 
Div. 251, 203 NYS 560. 
41. Bathmann v. Bathmann, 


79 

Hun 477, 29 NYS 959. : 

42. Guardian Financing Co. v. Da- 
vidson, 23 Oh. A. 143, 154 NE 748. 


[a] Absence of equitable ground. 
—A receiver will not be appointed 
where neither danger of loss or re- 
moval of the fund in question nor 
any other equitable ground recog- 
nized by the usages of courts is 
shown. Caognard v. Tarnke, (Tex. 
Civ. A.) 202 SW 221. 


88 [53 C.J.) 


pute depends on the legal title, an appointment will 
not be made unless strong grounds therefor are 
shown.4? It is a general rule that, in order to ob- 
tain the appointment of a receiver, applicant must 
show that the possession of the property by defend- 
ant was obtained by fraud, or that the property it- 
self, or the income arising from it, is in danger of 
loss from neglect, waste, misconduct, or insolvency.** 
A similar statement is that, aside from statutory pro- 
visions, a receiver will not be appointed unless it 
appears that the appointment is necessary to prevent 
fraud or to save the property from injury or threat- 
ened loss or destruction.*® Particular matters which, 
standing alone, do not constitute grounds for the 
appointment of a receiver include the mean c¢irecum- 
stances of an executor,*® a misunderstanding between 
two executors,*? a denial by defendant of plaintiff’s 
interest in certain commissions,*® and the fact that 
defendant is an alien enemy abroad who cannot be 
served with a writ.4® The fact that a person owes a 
debt is not in itself a ground for a receivership ;°° 
nor can a receiver be appointed merely for the pur- 
pose of assisting in the collection of debts.°? Also, 
the court will not, through a receiver, take possession 
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immediate danger to the 


[§ 22 
of a business for the primary purpose of reorganiz- 
ing it;>2 nor should it grant a receivership pendente 
lite merely because it would tend to hasten final de- 
termination of the suit,°* or make it unnecessary to 
appoint a master to settle accounts, in case of a de- 
termination in favor of complainant.°* On the other 
hand, where a proper case for the appointment of 
a receiver is otherwise made out, the relief will not 
be denied merely because it will entail large costs and 
expenses;°*® the appointment is not precluded by the 
issuance of a writ of prohibition against the carry- 
ing out of an order, made in an injunction suit, for 
the restoration of the possession of the property,°® 
or, where an injunction has been granted, because the 
persons enjoined are responsible and will not be 
presumed to intend a violation of the injunction;°* 
and the fact that a person is in possession of a part 
of the property under a claim of right does not con- 
stitute an objection to the appointment,°* but in- 
stead furnishes a cogent reason why it should be 
made.°® 


Under a statute enumerating the cases in which a 
receiver may be appointed, a receiver may be ap- 
pointed in,®® and only in,®*? a case which is within 


bad reason, as depriving a debtor of 


43. Williamson v. Wilson, 1 Bland{frau'd or 
(Md.) 418. s 
44, Ala—-Ft. Payne Furnace Co.| custody of the court. 


v. Ft. Payne Coal, etc., Co., 96 Ala. 
472, 11'S 489, 38 AmSR 109; Briar- 
ae Iron Works Co. v. Foster, 54 Ala. 


Del.—Baker v. Conway, 15 Del. Ch. 
223,135 A 596; Gray v. Newark, 9 Del. 
Chelly 9 CALEB 5, “139. 


Ga.—Barnwell v. Wofford, 67 Ga. 
revs Poythress v. Poythress, 16 Ga. 
406. 


Hawaii.—Oyama v. Stuart, 22 Ha- 
waii 693, 698 [cit Cyc]. 


1Ill.—Bagdonas v. Liberty Land, etc., 
Co., 309 Ill. 103, 140 NE 49; Baker v. 
Backus, 32 Ill. 79; Lemker v. Kalber- 
jah, 105 Ill. A. 445; Schack v. McKey, 
97 Ill. A.. 460; Flood v. Forst, 93 Til. 
A. 309; Hancock v. American Bind- 
ing, etc., Co., 86 Ill. A. 630. 


Iowa.—Home Sav., etc., Co. v. Polk 
Reunty Dist. Ct., 121 Iowa 1, 95 NW 


Md.—Callaway v. Powhatan Imp. 
Co., 95 Md. 177, 52 A 916; Steinberger 
v. Independent Loan, etc., Assoc., 84 
Md. 625, 36 A 439; Davis v. U. S. 
Electric Power, etc., Co., 77 Md. 35, 
25 A 982; State v. Northern Cent. R. 
Co., 18 Md. 193. 


Mich.—Turnbull v. Prentiss Lum- 
ber Co., 55 Mich. 387, 21 NW 3875. 


Miss.—Clark v. Fleming, 130 Miss. 
50%, 94 S 458; Mays v. Rose, Freem. 


. 


N. Y.—Conro v. Gray, 4 HowPr 166; 
Illinois v. Delafield, 8 Paige, 527 [aff 
2 Hill 159, 26 Wend. 192]; Willis v. 
Corlies, 2 Edw. 281. 


N. D.—Golden Valley Land, etc., Co. 
vy, Johnstone, 21 N. D. 101, 128 NW 
691, AnnCas1913B 631. 


Va.—wNorris v. Lake, 89 Va. 513, 16 
SE 663. 


Wash.—Grays Harbor Commercial 
Co. v. Fifer, 97 Wash. 380, 384, 166 
P 770; Sengfelder v. Hill, 16 Wash. 
355, 47 P 757, 58 AMSR 386;. Brundage 
v. Home Sav., ete, Assoc., 11 Wash. 
277, 39 P 666. 


Eing.—Podmore yv. Gunning, 5 Sim. 
485, 9 HngCh 485, 58 Reprint 420. 


{a] Fraud or immediate danger.— 
“Receivers should not be appointed 


property unless it is taken into the 
Sherman Park 
State Bank v. Loop Office Bldg. Corp., 
238 Ill. A. 450. 


{[b] Appointment of receiver has 
been refused where: (1) There was 
no evidence of fraud in taking posses- 
sion, irresponsibility, or danger’ to the 
property from acts of waste or de- 
struction. Willis v. Corlies, 2 Edw. 
(N. Y.) 281. (2) There was no charge 
of waste or mismanagement by ad- 
ministrators and it was not alleged 
that they perpetrated any fraud in 
procuring letters of administration. 
Crawford v. Wilson, 139 Ga. 654, 78 
SE 30, 44 LRANS 773. 


[ec] Mere right to accounting does 
not necessarily include the right to 
stop an enterprise by a receiver in 
the absence of special facts as mis- 
management, fraud, or aetual danger 
to the assets. Warwick v. Stockton, 
55 N. J. Hq. 61, 36 A 488; Harrigan v. 
Gilchrist, 121 Wis. 127, 99 NW 909. 


45. Apalachicola Northern R. Co. 
v. Sommers, 79 Fla. 186, 85 S 361; 
Chicago Title, ete., Co. v. Chapman, 
132 Ill. A. 55; Producers’ Coal Co. v. 
Barnaby, 210 Ky. 244, 275 SW 625; 
Greasy Creek Coal, ete., Co. v. Greasy 
Creek Coal Co., 196 Ky. 67, 244 SW 85; 
Elkhorn Hazard Coal Co. vy. Fair- 
child, 191 Ky. 276, 230 SW 61. To like 
effect Union Boom Co. v. Samish Boom 
Co., 83 Wash. 144, 74 P 53 (a receiv- 
er will not be appointed except where 
it is necessary -either to prevent 
fraud, protect the property in litiga- 
tion from injury or destruction, or 
prevent its removal during the pend- 
ency of the action). 


In suit between parties equally en- 
titled to possession see infra § 30. 


46. Hathornthwaite v. Russel, 2 
Atk. 126, 26 Reprint 480; Howard v. 
Papera, 1 Madd. 142, 56 Reprint 54; 
Anonymous, 12 Ves. Jr. 4, 33 Reprint 2. 


Pde Fairbairn v. Fisher, 57 N. C., 
48. Caognard v. Tarnke, (Tex. Civ. 


A.) 202 SW 221. 


Sher: Ellis v. Hochberg, 58 Sol. J. 


50. Buchhalter v. Myers, 85 Colo. 
419, 276 P 972. 


[a] Bad reason.—‘“‘That situation 


except on proof of grounds showing! alone might indeed constitute a very 


his source of livelihood and ability 
to discharge the debt.’’ Buchhalter 
v. Myers, 85 Colo. 419, 437, 276 P 972. 


Whether ordinary creditor may ob- 
tain appointment see supra § 14. 


51. Arey v. Wislizenus, 26 Philip- 
pine 625. 
52. Dold Packing Co. v. Doermann, 


293 Fed. 315. 


53. Gray v. Newark, 9 Del. Ch. 171, 
TOA: 73.5, 4739. 


54 Gray v. Newark, supra. 


55. Davies v. Monroe Waterworks, 
etc., Co. 10% Las 145. 3158 694, 


56. Grieve v. Huber, 38 Wyo. 223, 
266 P 128. 


57. Pierce v. Pierce, 211 Ill. A. 547. 


58. Underground Electric R. Co. v. 
Owsley, 176 Fed. 26, 99 CCA 500. 


59. Underground Electric R. Co. v. 
Owsley, 175 Fed. 26, 99 CCA 500. 


60. Commercial Trust Co. v. Idaho 
Brick. ‘€ol,. 25 -Idas.(66, 139 <P> 1604 
Utah Assoc. of Credit Men y. Budge, 
16 Ida. 751, 102 P 390, 691; Smith v. 
Dayton, 94 Iowa 102, 62 NW 650; 
Temple State Bank v. Mansfield, (Tex. 
Civ. A.) 215 SW 154. 


61. Cal.—Miller v. Oliver, 174 Cal. 
407, 163 P 355; Takeba v. San Joaquin 
County Super. Ct., 43 Cal, A. 469, 185 
P 406; Dabney Oil Co. v. Providence 
Oils Cory (220Cal An 2aos Leo om eieLkD or 
Auburn First Nat. Bank v. Lassen 
County Super. Ct., 12 Cal. A. 335, 107 
Big22! 

Ida.—Sweeny v. Mayhew, 6 Ida. 455, 
56 P 85. 

La.—Hutchinson v. Rice, 109 La. 
29, 33 S 57; State v. Ellis, 108 la. 521, 
32 S 335. 

N. Y.—Hastings v. Tousey, 
App. Div. 815, 106 NYS 639. 


Oh.—Jebb Realty Serv. Corp. v. Mc- 
Intosh, 26 Oh. A. 92, 159 NE 143. 


Tex.—Consolidated Petroleum Co. v. 
Austin, (Civ. A.) 283 SW 879. 


Utah.—Davis v. Flagstaff Silver 
Min. Co,, 2 Utah 74. 


“The Legislature having taken upon 
itself the right to name the cases in 
which a receiver may be appointed, its 
statute enumerating those cases is the 
measure of the power of the superior 
courts in that particular, and if the 
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§§ 22-23] 


the statutory enumeration. 


equity, the “other cases” 


venient” is construed to mean 
ient.”°3 


Past or future ground or danger. 


right to appoint a receiver in this case 
did not exist by virtue of the statute 
when the appointment was made, then 
it is very obvious that the court was 
without authority to make the order.” 
Takeba v. San Joaquin County Super. 
Ct., 48 Cal. A. 469, 185 P 406, 409. 


“The appointment of receivers is 
statutory, and they can only be ap- 
pointed in cases where the statute au- 
thorizes such an appointment.” Jebb 
Realty Serv. Corp. v. McIntosh, 26 Oh. 
A. 92, 159 NE 143, 144. 


Statutory limitation of grounds to 
danger of loss or removal of, or mate- 
rial injury to, property or fund see 
infra § 23. 


62. po kapeon v. Logan, 94 Okl. 157, 
221 P 4387. 


63. North London R. fe v. Great 
Worthern R. Co., 11 Q. B: 30 


64. Nebr.—vVila_ v. ik Tolan 
Electric Light, etce., Co., 68 Nebr. 222, 
94 NW 136, 97 NW 6138, 110 AmSR 400, 
63 LRA 791; Chadron Banking Co. v. 
Mahoney, 43 Nebr. 214, 61 NW 594, 


‘N. J.—Laurel Springs Land Co. v. 
Fougeray, 50 N. J. Eq. 756, 26 A 886; 
Kean vy. Colt, 5 N. J. Eq. 365. 


Oh.—Robison v. Cleveland City R. 
Co., 7 OhHS&CP 312, 5 OHNP 293. 

Porto Rico.—American Trading Co. 
v. Sepulveda, 18 Porto Rico 349. 


S. C.—Brookshire v. Farmers’ Al- 
liance Exch., 73 S. C. 131, 52 SE 867. 


65. Lancaster v. Asheville St. R. 
Co., 90 Fed. 129; Original Vienna 
Bakery, etc., Co. v. Heissler, 50 Ill. A. 
406. 


66. See cases supra notes 64, 65. 

Necessity of imminent danger of 
loss of, or injury to, property see in- 
fra § 26. 

67. Danger of loss or waste of 
trust property see Trusts [39 Cyc 
574]. 

68. Statesboro Bank v. Waters, 165 
Ga. 848, 142 SE 156; Ladd v. Harvey, 
21 my Hy, 514; 

69. U. S.—Rector v. U. S., 20 F. 
(2d) 845; Pierce Petroleum Corp. Vv. 
Iempire Gas, 6te;, CO,eliae, 20) 2758. 

Cal.—Takeba v. San Joaquin County 
Super. Ct., 438 Cal. A. 469, 185 P 406. 


Ind.—Sallee v. Soules, 168 Ind. 624, 
81 NE 587. 

Iowa.—Parry v. West, 197 NW 297; 
Boston Iny. Co. v. Pacific Short-Line 
Bridge Co., 104 Iowa 311, 73 NW 839. 

Mich.—Corliss v. Clinton Cir. Judge, 

+ 212 Mich. 476, 180 NW 478. See Reyn- 
olds v. Gordon, 224 Mich. 189, 207 NW 
811 (where persons without invest- 
ment are intent upon collecting rents 
as long as possible and then abandon- 
ing the premises). 

N. Y.—Riegel v. Franzel, 191 NYS 
126 [rev on other grounds 202 App. 
Div. 778, 194 NYS 907]; Brown vy. 
Northrup, 15 AbbPrNS 333. 


Oh.—Barbour v. National Exch. 
Bank, 45 Oh. St. 133, 12 NE-5. 
Okl.—Hughes vy. Garrelts, 35 Okl. 


321, 129. P48: 
Tex.—Diamond Steel Highway Sign 


Where the statute pro- 
vides for the appointment of a receiver in certain 
cases and in all other cases where receivers have here- 
tofore been appointed by the usages of courts of 
must be cases not men- 
tioned in the other provisions of the statute.®? 
expression “just or convenient” in a statutory provi- 
sion for the appointment of a receiver in all cases in 
which it shall appear to the court to be “just or con- 
“Just and conven- 


Receivers should 
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The 
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not be appointed simply because a ground or an o¢- 
easion for their appointment is anticipated or may 
arise in the future,** or because a danger has ex- 
isted in the past;®° the occasion and danger must 
exist when the appointment is made.°® 


[§ 23] 2. Danger of Loss, Removal, or Disposition 
of, or Injury to, Property®’—a. In General. 
ceiver may be appointed where the property, fund, 
assets, proceeds, rents, or profits in question are in 
danger®® of being lost,®® destroyed,’° wasted,*! dis- 


A re- 


sipated,*? materially injured,’* disposed of,7* or re- 


Co. v. Commercial Trust Co., (Civ. A.) 
298 SW 456. 


Wis.—Baker v. Bohnert, 
337, 148 NW 1093. 


Eng.—Mordaunt vy. Hooper, 
311, 27 Reprint 211. 


“Where the dispute in a litigation 
is as to the title to the property in- 
volved therein, and it is made satis- 
factorily to appear that the property 
is of such a character or is in sucha 
situation as that it is likely to be lost 
or destroyed or greatly deterioriated 
in value in the hands of the party in 
possession before the merits of the 
controversy can be adjudicated, and 
a satisfactory showing is made that 
the plaintiff has some interest in the 
property, or that the plaintiff's right 
thereto or to some portion thereof is 
reasonably certain, the court may, in 
the exercise of its discretion, appoint 
a receiver to take custody of the prop- 
erty pending the litigation and the 
determination of the rights of the par- 


158 Wis. 
Ambl. 


ties.” Takeba v. San Joaquin County 
Super. Ct., 43 Cal. A. 469, 185 P 406, 
409. 

70. , Takeba: v. San Joaquin County 


Super. Ct., supra; Woodward v. Smith, 
(Tex. Civ. A.) 253 SW 847. 


71. U. S.—City Bond, ete, v. 
Grant, 30 F. (2d) 671; Vose v. Reed, 
298 F. Cas. No. iis OLS "1 Woods 647. 


Ark.—Dorathy v. Hutchins, 170 Ark. 
743, 281 SW 353. 


Kan.—Neal vy. 
194 P 324. 


Ky.—Cochran v. Simmons, 177 Ky. 
562, 197 SW 930 [reh den 178 Ky. 402, 
199 SW 66]. 


Tex.—Woodward v. Smith, (Civ. A.) 
253 SW 847. 


W. Va.—Anderson v. Schaffner, 
W. Va. 225, 110 SE 566: 


Waste by, and insolvency of, party 
in possession see infra § 32. 


72. City Bond, etc., v. Grant, 30 F. 
(2d) 671; Farmers’ State Bank v. 
Thompson, 261 Fed. 166. 


[a] Where storage charges are ac- 
cumulating and will necesssarily de- 
crease the fund which is eventually 
coming to some one or all of the par- 
ties, it is proper to appoint a receiver. 
Bradley v. Bradley, 194 Ky. 60, 238 SW 
170. 


73. 
v. Empire Gas, ete., Co., 17 F. 
758. 

Iowa.—Parry v. West, 197 NW 297. 


Kan.—Ball v. Red Square Oil, etc., 
Co., 113 Kan. 760, 216 P 420. 


Ky.—Cochran v. Simmons, 177 Ky. 
562, 197 SW 930 [reh den 178 Ky. 402, 
199 SW 66]; Summers Fiber Co. v. 
Walker, 109 SW 883, 33 KyL 153; 
Dupoyster v. Ft. Jefferson Imp. Co., 72 
SW 268, 24 KyL 1782. 


Oh.—Countee v. Armstrong, 8 Oh. 
Dec. (Reprint) 531, 8 CincLBul 286. 


Tex.—Diamond Steel Highway Sign 
Co. v. Commercial Trust Co., (Civ. A.) 
298 SW 456; Freeman v. Pierce, (Civ. 
A.) 250 SW 778; Shaw v. Shaw, 50 


Owings, 108 Kan. 73, 


90 


U. S.—Pierce Petroleum Corp. 
(2d) 


moved beyond the jurisdiction of the court,7® and a 


Tex. Civ. A. 363, 111 SW 222. 


3 Ida. 


74. a. 
640, 32 P 1134. 
Ill.—Pierce v. Pierce, 211 Ill. A. 547; 


E. A. Moore Furniture Co. v. Prussing, 
71 Ill. A. 666. ; 


Ma.—Rose y. Bevan, 10 Md. 466, 69 
AmD 170. 


N. Y.—Bird v. Lanphear, 92 Hun 
567, 36 NYS 1069; Riegel 'v. Franzel, 
191 NYS 126 [rev on other grounds 202 
App. Div. 778, 194 NYS 907]. 


ope C.—Ellett v. Newman, 92 N. C. 
5 


Pa.—Hite Perr Gas Co.’s App., 
118 Pa. 436, 12 A 26 


Tex.—Bond-Reed PEA es, COs. 
Walsh, (Civ. A.) 181 SW 248; Mer- 
rell v. Moore, 47 Tex. Civ. A. 200, 104 
SW 514; Lynn v. McGregor First Nat. 
Bank, (Civ. A.) 40 SW 228. 


Alta,.—Kay v. Ratz, 14 Alta. L. 72, 
eer 145, [1918] 3 WestWkly 


[a] Marketing crops.—‘W here 
crops are planted by a trespasser who 
wrongfully assumes to hold posses- 
sion and threatens to harvest and 
market the crops for his own benefit, 
the appointment of a receiver is au- 
thorized.”’ Barnes v. Morrison, (Cal. 
A.) 282 P 986, 989. 


[b] Violation of injunction.—(1) A 
receiver may be appointed where de- 
fendant has violated, or offered to vio- 
late, an injunction against selling, 
pledging, assigning, renting, disposing. 
of, or in any way changing the status 
of, the property in controversy. 
Thompson v. Thompson, 125 Ga. 102, 
53 SE 607; Hancock v. American 
Bonding, ete., Co., 86 Ill. A. 630; Tyler 
v. Poppe, 4 Edw. (N. Y.) 430. (2) In- 
junction as inadequate remedy see su- 
pra §10. (38) Receivership as incident 
to injunction see supra § 6 


[c] Financial irresponsibility of 
defendant.—A receiver will be ap- 
pointed where it appears that there 
is grave danger of a transfer, gift, or 
other disposition of the property in 
controversy during the pendency of 
the action, and it also appears that, 
except for the property in controversy, 
defendant is financially irresponsible. 
Morse v. Van Ness, 155 App. Div. 633, 
140 NYS 1043. 


75. U.S.—vVose v. Reed, 28 F. Cas. 
No. 17, 011, 1 Woods 647. 

Cal.—Loaiza v. San Francisco Su- 
per. Ct., 85 Cal. 11, 24 P 704. 

Fla.—West v. Chasten, 12 Fla. 315.. 

Ga.—Orton v. Madden, 75 Ga. 83. 

Ind.—Levin v. Florsheim, 161 Ind. 
457, 68 NE 1025. 


Miss.—4tna Ins. Co. v. Robertson, 
131 Miss. 348, 94S 7, 95 S 1387; Agtna 
Ins. Co. v. Robertson, 126 Miss. 387, 
88 S 883. 


N. J.—Flagler v. Blunt, 32 N. J. Eq. 
518. 

Okl.—Hughes vy. Garrelts, 35 Okl. 
S2denl 290. 43% 


Tex.—Freeman y. Pierce, (Civ. A.) 
250 SW 778. 
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receivership is necessary to preserve the property 
from loss or waste,7° so that the final relief, if any, 
Indeed, aside from 
fraud,’?* the principal ground for a receivership is 
that the property or fund involved in the litigation 
is in danger of loss or injury;*® and it is frequently 
held or stated that a receiver will not be appointed 
before judgment or decree unless the property or 
fund, or the income, rents, and profits thereof, are 
in danger®® of loss, injury, impairment,*? or removal 
beyond the jurisdiction of the court,*’ and a receiv- 
ership is necessary to preserve the property*® in 
statu quo pending the litigation.** 
rules obtain both under statute and otherwise,*® as 


awarded may be effective.’* 


76. Natzik.v. Ehman, 191 Ill. A. 71; 
Thompson v. Page, 76 SW 128, 25 KyL 
.557: Corliss v. Clinton Cir. Judge, 212 
Mich. 476, 180 NW 478; Stark v. 
Grimes, 88 Mo. A. 409. 


[a] “his rule is generally recog- 
nized, that courts have jurisdiction 
to appoint receivers for the purpose 
of preserving assets pendente lite.” 
Delannoy v. Quetu, 73 Cal. A. 627, 239 
1 ee qaly Yay, 


[b] If person holding legal inter- 
est is not in possession, the equitable 
elaimant against the property will be 
entitled to the interference of the 
court for the purpose of preserving 
it from waste and of securing the 
rents and profits accruing pending 
the litigation. Wiswall v. Sampson, 
14 How. (U. S.) 52, 14 L. ed. 322. 


{[c] Perishable personal property. 
—Where the case involves only the 
priority of liens upon perishable per- 
sonal property, and the owner of the 
chattels makes no defense, it is ap- 
propriate for a court of equity to ap- 
point a receiver to convert the prop- 
erty into cash in order that the fund 
may remain intact for distribution ac- 
cording to the respective rights of the 
parties as they shall be ascertained. 
Harned v. Rowand, 74 N. J. Eq. 264, 
69 A 181. 


[d] Receivership to collect debt 
pending suit.—(1) A receiver may be 
appointed if it becomes necessary to 
enforce collection of a debt owing by 
a third person before a final hearing 
in litigation over the right to the debt. 
Mills v. Pittman, 1 Paige (N. Y.) 490. 
(2) Where persons who are directors 
in two corporations, one of which is 
plaintiff and the other defendant in 
an action on a promissory note, have 
been enjoined from surrendering the 
note to defendant corporation in the 
action and from canceling the same, 
and it is shown that the directors are 
about to discontinue such action on 
the note and that a new action would 
be barred by the statute of limita- 
tions, a receiver may be appointed 
with authority to carry on the action. 
Hazzard vy. Credit Mobilier, 11 F. Cas. 
No. 6,289, 6 WklyNC (Pa.) 417. 


[e] To prevent scattering of funds 
and multiplicity of suits, a receiver 
may be appointed. Ulman v. Clark, 
75 Fed. 868; Hopper v. Morgan, (N. J.) 
42 A 171; Wiedemann vy. Sann, (N. J.) 
31 A 211; Moore v. Diament, 41 N. J. 
Eq. 612, 7 A 509; Kanawha Coal Co. 
v. Ballard, ete., Coal Co., 43 W. Va. 
721, 29 SE 514. 

77. Commonwealth Finance Corp. 
v. Missouri Motor Bus Co., (Mo.) 233 
SW 167. } 


78. See infra § 31. : 

79. Lancaster v. Asheville St. R. 
Co., $0 Fed. 129; Mead v. Burk, 156 
Ind. 577, 60 NE 338; Hastines v. 
Rouse, 121 App. Div. 815, 106 NYS 


80. Moore vy. British Columbia 


eS 
For later cases, developments and changes in the law see cum 


RECEIVERS 


The foregoing 
appointed.°° 


Bank, 106 Fed. 574 [mod on other 
grounds 125 Fed. 849, 60 CCA 431 (cer- 
tiorari den 192 U. S. 606 mem, 24 SCt 
851 mem, 48 L. ed. 585 mem)]; O’Ma- 
honey v. Belmont, 62 N. Y. 133; Or- 
phan Asylum Soc. v. MecCartee, Hopk. 
(N. Y.) 429; Bainbrigge v. Baddeley, 
3 Macn. & G. 413, 49 EngCh 413, 42 Re- 
print 320; Clark v. Dew, 1 Russ. & M. 
103, 5 EngCh 103, 39 Reprint 40. 


fa] Court will not incur risk of 
attendant expense of receivership 
where the property appears to be in 
no danger. De Leonis v. Walsh, 148 
Cal. 254, 82 P 1047; Clark v. Ridgely, 
1 Md. Ch. 70; Rhodes v. Wilson, (N. J. 
Chis) 19) A732: 


Necessity of imminent danger see 
Intrass 26: 


81. U. S.—International Trust Co. 
v. Decker, 152 Fed. 78, 81 CCA 302, 
11 LRANS 152; Beecher v. Bininger, 
3 Bi (Cass Nowtl;222, “V.Blateht Seto: 
Union ‘Trust ‘Co: -v. St. outs, ete Rk: 
Co., 24 F. Cas. No. 14,402, 4 Dill. 114. 


Cal.—Whitley v. Bradley, 13 Cal. A. 
720, 110 P 596. 


Ga.—Augusta Ice Mfg. Co. v. Gray, 
60 Ga. 344. 


Iowa.—Thomas v. Timonds, 179 
Iowa 509, 159 NW 881; Silverman v. 
Kuhn, 53 Iowa 436, 5 NW 523 [dist 
Hughes v. Cory, 20 Iowa 399]. 


Ky.—Floor v. Floor, 87 SW 272, 27 
KyL 894; Combs v. Breathitt County, 
49 SW 2, 20 KyL 1247. 


Md.—Frostburg Bldg. Assoc. v. 
Stark, 47 Md. 338; Knighton v. Young, 
ee ie 359; Clark v. Ridgely, 1 Md. 


Miss.—Engleburg v. Tonkel, 140 
Miss. 5138, 106 S 447; Vause v. Woods, 
46 Miss. 120. 


Mo.—Bushman vy. Bushman, 311 Mo. 
Did, waeoe SW edi2es 


Mont.—Heinze v. Kleinschmidt, 25 
Mont. 89, 63 P 927. : 


N. J.—Guangione v. Guangione, 97 
Sf, dole R BOR aia IN AGS 


ee Y.—Goodyear v, Betts, 7 HowPr 


N. C.—Levensan v. Elson, 88 N. C. 
182; Twitty v. Logan, 80 N. GC. 69; 
Rollins v. Henry, 77 N. C. 467; Carter 
v. Hoke, 64 N. C. 348. 


Wash.—Spokane v. Amsterdamsch 
Tastes Kantoor, 18 Wash. 81, 50 P 


W. Va.—Wilson v. Hawker Lumber 
Co., 74 W. Va. 65, 81 SE 568. 


“In order to justify the appointment 
of a_ receiver, the party applying 
therefor must show . that the 
possession of the property itself, or 
the income arising therefrom, is in 
danger of loss from neglect or insol- 
vency of the adversary party.” En- 
gleburg v. Tonkel, 140 Miss. 513, 522, 
106 S 447, 


[a] As against legal title, or a 
strong presumptive title in defendant, 


[§ 23 


the pertinent statutes are merely declaratory of equi- 
table doctrines.*® : 
may be losing money for a time is not necessarily 
in itself a ground for a receivership.*? 

Where injunction is refused. 
the court will not interpose to stay waste, a fortiori 
it will refuse to appoint a receiver.** 
er finding that the case is not a proper one for the 
granting of an injunction against the disposition of 
property, and after refusing to allow that direct rem- 
edy, the court should not indirectly prevent the dis- 
position of the property by appointing a receiver.*® 


Where property is untenanted, a receiver may be 


The mere fact that a business 


In a case wherein 


Likewise, aft- 


the court will interfere only where 
the property is in danger of being lost 
or materially injured. Speights v. 
Peters, 9 Gill (Md.) 472. 


82. Ogden City v. Bear Lake, etc., 
Water-Works, etc., Co., 16 Utah 440, 
52 P 697, 41 LRA 305; and cases infra 
this note. 


[a] Under some statutes (1) pre- 
seribing the grounds for a receiver- 
ship, it is necessary to establish that 
the property or fund is in danger of 
being lost, removed, or materially in- 
jured. Jackson Lumber, etc., Co. v. 
Bach, 218 Ky. 19, 290 SW 1055; Greasy 
Creek Coal, ete., Co. v. Greasy Creek 
Coal Co., 196 Ky. 67, 244 SW 85; Moses 
v. New York Investors, Inc., 228 App. 
Div. 836, 240 NYS 638; Pomerantz v. 
Mintz Realty Co., 141 App. Div. 864, 
126 NYS 649; Rappaport v. Otten, 135 
App, Div. 386, 120 NYS 461; Duncan 
v. Thompson, (Tex. Civ. A.) 25 SW 
(2d) 634; Kottwitz v. Jehn, (Tex. Civ. 
A.) 6 SW (2d) 209. (2) Exclusiveness 
of statutory grounds generally see su- 
pra $ 22. 

[b] Mere suspicion that a foreign 
corporation doing business in the 
state is about to remove its goods will 
not justify the appointment of a re- 
ceiver. Smythe v. Empire Rubber Co., 
ZAIN euler de ub as 


83. Hardy v. North Butte Min. Co., 
20 F. (2d) 967 [rev on other grounds 
22 KF. (2d) 62]; Shammas v. Bates, 
9 EF. (2a) 423; Mirror Lake Co: v. 
Kirk Securities Corp., 98 Fla. 946, 124 
S$ 719; Apalachicola Northern R. Co. 
v. Sommers, 79 Fla. 816, 85 S 361; Leh- 
man v. Trust Co. of America, 57 Fla. 
473, 49 S 502; Lemker v. Kalberlah, 
105 Ill. A. 445; Libby v. Libby, 68 App. 
Div.l5, 74 INViSzaT. 


84. Skinner v. Educational Pic- 
tures Securities Corp., 14 Del. Ch. 417, 
129 A 857; Schlecht’s App., 60 Pa. 172. 


85. See cases supra notes 68-84. 


86. McIntosh v. Perkins, 13 Mont. 
148, 32 P 653; City Nat. Bank v. Dun- 
ham, 18 Tex. Civ. A. 184, 44 SW 605. 


87. Buchhalter v. Myers, 85 Colo. 
419, 276 P 972. 


[a] “If it were, we fear that most 
of our industries would be manned 
sooner or later with court officers, 
tantamount to industrial slavery.” 
Buchhalter v. Myers, 85 Colo. 419, 437, 
Qer Pao ee 


88. Jones v. Jones, 
36 Reprint 62. 


89. Battle v. F. S. Royster Guano 
Col, 153 ‘Gal 122, 110 SER656. 


90. Parkin v. Seddons, L. R. 16 
Eq. 34; White v. Smale, 22 Beav. 72, 
52 Reprint 1085; Owen v. Homan, 4 
H. L. Cas. 997, 10 Reprint 752. 


[a] Thus, in a suit on behalf of 
a number of grantees of rent charges 
on the same property, who have pow- 
ers of distress anid entry, a receiver 
may be appointed to protect the prop- 
erty pending the litigation, where it 


3 Meriv. 161, 


ulative Annotations, same title, page and note number, 


} 


§§ 24-26] 


[§ 24] b. Deterioration or Depreciation. Ordi- 
narily it is proper to appoint a receiver to prevent 
deterioration®? or depreciation in the value®? of prop- 
erty, at least where the property is deteriorating or 
depreciating in value by reason of the use, misman- 
agement, or remissness of the party in possession,?* 
and to such an extent that the interest of another 
party in the property is not being properly pre- 
served;®* but such deterioration in the value of real 
property as is incident to age and the action of the 
elements is no ground of itself for disturbing the 
possession of one holding under a claim adverse to 
plaintiff;°° and a receiver will not be appointed be- 
cause the party managing tenement houses failed to 
keep the premises in repair so that the board of 
health filed complaints, where it appears that the 
character of the complaints was not unusual or ex- 
traordinary and that all the complaints made before 
the action had been complied with.°® 


[§ 25] ce. Default in Payment of Taxes.°7 Where 
parties in possession of land which is the subject of 
litigation are required to keep down the taxes, and 
they default in that regard, a reeciver may be ap- 
pointed in order that the property may be saved from 
loss;°S but a receiver is improperly appointed on 
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this ground where, after a decree fixing the interests 
of the parties in the property, it becomes the duty of 
the parties to pay the taxes on their own shares;°° 
and mere tardiness in paying taxes is no ground for 
a receivership where they are actually paid before 
suit brought.+ 


[§ 26] d. Imminent Danger. It is proper to ap- 
point a receiver where the property in controversy is 
in imminent danger? of being removed beyond the 
jurisdiction of the court® or unlawfully disposed of,* 
or personal property, or the rents and profits of real 
estate in dispute, are in imminent danger of being 
lost or wasted.® Conversely, imminent danger to 
the property which is the subject of the suit is gen- 


erally necessary to justify the appointment of a re- 


ceiver in limine before a decree on the merits,® es- 
pecially where the property is in the hands of an 
executor or administrator,’ or real property is in- 
volved and defendant is in possession thereof under 
a title regular on its face.* However, imminent per- 
il to property is not always a necessary condition to 
the appointment of a receiver;® where applicant is 
entitled to the specific property or fund and his right 
is admitted, the element of immediate danger does 
not appear to be controlling, at least so far as mis- 


is untenanted, and it is impossible 
to obtain tenants, for want of pro- 
tection against the powers of the sev- 
eral grantees of the rent charges. 
White v. Smale, 22 Beav. 72, 52 Re- 
print 1035. 


Lack of occupation of property cou- 
pled with insolvency see infra § 32. 


91: Neal v. Owings, 108 Kan. .73; 
194 P 324. 


[a] Uncompleted building.—The 
appointment of a receiver of an un: 
completed building is proper, where 
it appears that it is likely to be the 
subjéct of protracted litigation and, 
unless completed, would pass into de- 
cay. Chicago, Title, etc., Co. v. Chap- 
man, 132.11 ]h-A. 65: 

92. Takeba v. San Joaquin County 
Super, Ct., 43 Cal: A. 469, 185 P 406; 
Woodward v. Smith, (Tex. Civ. A.) 
253 SW 847. 


93. Smith v. Zachry, 128 Ga. 290, 
57 SE 513; Tufts v. Little, 56 Ga. 139); 
Jones v. Quayle, 3 Ida. (Hasb.) 640, 32 
P 1134; Reynolds v. Roberts, 119 Kan. 
Aeln Lowe 9381. 43 (ALR 935" Bailey: 
v. Bailey, 10 SW 660, 10 KyL 7938. 


94. Goodwynne vy. Bellerby, 116 Ga. 
901, 43 SE 275; Tufts v. Little, 56 Ga. 


139; Jones v. Quayle, 3 Ida. 640, 32 
P 1134; Bailey v. Bailey, 10 SW 660, 
Oe Kevaliea Osc Stas PAUL rUustuCo eV. 


Mintzer, 65 Minn. 124, 27 NW 657, 60 
_AmSR 441, 32 LRA 756. 


{a] Receiver empowered to sell.— 
Where, by reason of long delay, logs 
have greatly deteriorated in value, 
and the buyer, who has made a pay- 
ment on the purchase price, is,not 
compelled to accept them, both par- 
ties have an interest in the logs, the 
buyer because of his payment, and 
the seller because the buyer is not 
required to accept them, and it is 
not error to appoint a receiver to take 
charge of and sell the logs and apply 
the proceeds to the payment of the 
indebtedness of the seller arising out 
of the overpayment. Stamper v. For- 
man-Earle Co., 158 Ky. 324, 164 SW 
937. f 

95. Kelly v. Steele, 9 Ida. 141, 72 P 
887; Bushman v. Bushman, 311 Mo. 
551, 279 SW 122. 

[a] Bad condition due to heavy 
rains, and not to abandonment and 
lack of care, will not be considered as 
a ground for receivership. Porto Ri- 
eo Racing Corp. v. San Juan Dist. 


Ct., 32 Porto Rico 800. 


96. Rollwagen v. 
NYS 635. . 

97. Bonpavasent of taxes by, and 
insolvency of, party in possession see 
infra .§ 32. 

98. Holmes v. Holmes, 29 N. J. Eq. 
9; Darusmont v. Patton, 4 Lea (Tenn.) 
597; Cone v. Paute, 12 Heisk. (Tenn.) 
506; Johnson v. Tucker, 2 Tenn. Ch. 
398; Spies v. Butts, 59 W. Va. 385, 53 
SE 897. 


meotelversa D on nonpayment of tax- 
es by: 
Life tenant see Estates §§ 93, 172. 
Mortgagor see Mortgages § 1691. 

99. Torrence v. Shedd, 202 Ill. 498, 
67 NE 168. 


1. Rollwagen v. 
NYS 635. 


2 aNanezike vasmhman, Lo Tlie. 
wale 


3. State v. Silver Bow County Sec- 
ond Judicial Dist. Ct., 22 Mont. 241, 
56 P 281. 


4. State v. Silver Bow County Sec- 
ond Judicial Dist. Ct., supra. 


5. U. S.—Kelley v. Boettcher, 89 
Fed. 125; Lenox v. Notrebe, 15 F. Cas. 
No. 8,246b, Hempst. 225; Parkhurst 
v. Kinsman, 18 F. Cas. No. 10,760, 2 
Blatchf. 78; Vose v. Reed, 28 F. Cas. 
No. 17,011, 1 Woods 647. 


Ala.—Smith v. Lusk, 119 Ala. 394, 
24 S 256; Werborn y. Kahn, 93 Ala. 
PRO ee ISS ADE 

Ga.—Smith v. Zachry, 128 Ga. 290, 
57 SE 513; Garlington v. McKibben, 99 
Ga. 128, 24° SE 873. 


Mad.—State v. Northern Cent. R. Co., 
18 Mid. 193; Duvall v. Waters, 1 Bland 
569, 18 AmD 350. 

Mich.—Turnbull v. Prentiss Lum- 
ber Co., 55 Mich. 387, 21 NW 375. 


N. C—McNair v. Pope, 96 N.C. 
502, 2 SE 54; Horton v. White, 84 
ING C2 9s 

W. Va.-——-Kanawha Coal Co. v. Bal- 
lard, etc., Coal Co., 48 W. Va. 721, 29 
ay 514; Ballard v. Callison, 4 W. Va. 
326. 

6. Henry v. Ide, 208 Ala. 33, 96 S 
698; Hayes v. Jasper Land Co., 147 
Ala. 340, 41 S 909; Steinbrenner Rub- 
ber Co. v. Duncan, 86 Ind. A. 218, 155 
NE 625. 


[a] Waste or deterioration in val- 


Rollwagen, 13 


Rollwagen, 13 


ue.—A receiver will not be appointed 
where there is no imminent danger 
that, unless the appointment is made, 
the property would deteriorate in val- 
ue or its proceeds would be wasted 
during the pendency of the suit. Sa- 
pulpa Petroleum Co. v. McCray, 4 F. 
(2d) 645 [certiorari den 269 U. S. 561 
mem, 46 SCt 21 mem, 70 L. ed. 412 
mem ]. 


[b] Destruction by fire (1) is too 
remote a contingency to warrant a 
court in exercising its extraordinary 
power of /wresting the property from 
the owner and placing it in the charge 
of a receiver, and hence a receiver will 
not be appointed to take out fire in- 
surance for the protection of the prop- 
erty. Ray. vo) Carlisle, 9125) GaesuG: 
54 SE 119. (2) Failure of mortgagor 
to have property insured see Mort- 
gages § 1691. 


+ 7. Randle v. Carter, (62) :Ala, 95s 
Powell v. Quinn, 49 Ga. 5238. 


8. Folk v. U. S., 283 Fed. 177, 147 
CCA 183. 


{a] It is not policy (1) “of courts 
of equity to take charge of real es- 
tate and manage and control it 
through the aid of a receiver as 
against the party in possession as- 
serting title in himself, unless it is 
shown to be in imminent danger of 
great waste or irreparable injury.” 
Kelly v. Steele, 9 Ida. 141, 146, 147, 72 
P 887. (2) “The realty, the substance 
of the litigation, is not capable of de- 
struction or removal, and hence the 
necessity for a receiver can seldom 
be so urgent as in other cases.” Kel- 
ly v. Steele, supra. 


[b] Danger ‘to rents and profits.— 
There must be some imminent danger 
to the property and the intermediate 
rents and profits to justify the ap- 
pointment of a receiver as against the 
legal title. Kipp v. Hanna, 2 Bland 
(Md.) 26. See Williamson v. Wilson, 
1 Bland (Md.) 418 (profits must be in 
imminent danger). 
rene Speights v. Peters, 9 Gill (Md.) 

10. See Skinner v. Maxwell, 66 N. 
C. 45 (where an infant who had bought 
a stock of goods and executed a mort- 
gage for the price rescinded the 
transaction, sued to enjoin a sale of 
goods placed by him with the stock 
after such purchase and mortgage, 
and his infancy was admitted, the 
court properly appointed a receiver 
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conduct of the party in possession is concerned ;*? 
and in a creditor’s suit the return of an execution un- 
satisfied presupposes that the property of defendant, 
if any he has, will be misapplied, and a receiver is 
appointed almost as a matter of course.*? 


[§ 27] e. Lack of Property.1* While the fact 
that there can be nothing for a receiver to take or 
administer may justify the refusal to appoint a re- 
ceiver in particular instances,+* yet it will not do to 
say that, because a corporation may be insolvent and 
nothing will be eventually coming to the stockhold- 
ers, they are without interest to take action to pre- 
vent abuses;+® and under statutory provisions au- 
thorizing the appointment of a receiver at the in- 
stance of a creditor or stock-holder where the cor- 
poration is insolvent,?® it is no answer sufficient of 
itself to defeat the application for a receivership that 
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[§§ 26-28 


defendant has no property.27 


[§ 28] f. Lack of Right or Capacity To Care for 
Property’*-(1) In General. The power of a court 
of équity to appoint a receiver of property1® may be 
exercised where there is no person having a legal 
right to deal with the property?’ or no competent 
person entitled to hold it.2?_ Thus a receivership may 
and should be granted where it is rendered necessary 
by the granting of an injunction which leaves no one 
to care for and preserve the property in question,?? 
or to collect debts** or rents.24 Also, the court may 
appoint a receiver of the estate of an infant, idiot, 
or lunatic,?® at least in certain cases,?° as where 
lunacy proceedings are pending,”? no suitable person 


will act as guardian,?® or the powers of a testamen- 


tary guardian are not sufficiently broad.?? 


pending the suit). 

Lecce wmidelity? Ins. etc: Co. ly. 
Huber, 13 Phila. (Pa.) 52 (the court 
will appoint a receiver to take charge 
of bonds or property that might be 
transferred, without possibility of 
identification, by a custodian or de 
facto trustee, at the instance of the 
beneficial owner, who asks for an ac- 
count and distribution; and this, al- 
though neither fraud nor misconduct 
is charged; not to speak of other dan- 
ger, the property is subject to the con- 
tingency of passing into the hands of 
a stranger to all the trusts upon the 
death of the custodian, whose execu- 
tor or administrator might, without 
intentional wrong, deem it only pru- 
dent to retain it until,administered in 
the regular course of the estate, and 
thus subject the real owners to fur- 
ther delay, if not actual loss; and’this 
is a condition of danger which a court 
of equity, bound to protect property 
in its charge from possible, as well 
as probable perils, will not sanction). 


[a] Property already in custody of 
ourt.—Pending a suit to recover land 
he parties made a stipulation agree- 

ing on-a special commission to take 
possession of and sell the lands in ‘dis- 
pute and after dismissal of the suit 
without prejudice the commissioner 
had in the depository of the court pro- 
ceeds of sale made by him when a 
second suit was brought to recover 
the land, and it appeared that the con- 
trol of the commissioner over the pro- 
ceeds would cease when the mandate 
in the first suit should be executed 
and that he ha‘d in his hands contracts 
for unpaid purchase money of land 
sold, and it. was held that a receiver 
should be appointed, and should not 
turn the property over to defendant 
because of its alleged pecuniary re- 
sponsibility to pay any decree that 
might be obtained against it, but 
should preserve the subject of the con- 
troversy in its present condition to 
prevent merely the doing of an act 
whereby rights in controversy may be 
in danger; such a course is in ac- 
cordance with the principles of equity 
particularly where a fund is in the 
hands of the court by consent of all 
parties who claim an interest there- 
in. Northern Pac. R. Co. v. St. Paul, 
etc., R. Co., 47 Fed. 536 [aff 49 Fed. 


306]. 
12. See Creditors’ Suits § 202. 
13. Cross references: 


In a aad gs suit see Creditors’ Suits 


Supplementary proceedings see Ex- 
ecutions § 1026. 


14. Hale-Berry Co. v. Diamond 
State Iron Co., 94 Ga. 61, 22 SH 217; 
Davis vy. Niswonger, 145 Ind. 426, ‘44 
NE 542; Cape May v. Cape May, etc., 
R. Co., 59 N. J. Hq. 59, 44 A 973. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. : 


Lack of partnership property see 
Partnership §§ 272, 930. 

15. Davies v. Monroe Waterworks, 
ete., Con-107 Ta. 145, 31 S694: 


Receiver upon application of stock- 
holder generally see Corporations §§ 
1342, 3165-3171%. 


16. See Corporations §§ 3171, 3177, 
pie iy fG MR 


17. See cases infra this note. 
[a] After sale-—Where it appears 
that the insolvency had been long 


known to the directors who, with such 
knowledge, had made sales of the cor- 
porate property to themselves to pay 
antecedent debts, a receiver should be 
appointed to investigate the legality 
of such sales notwithstanding the cor- 
poration appears to have no property. 
Nichols v. Perry Patent Arm Co., 11 
Ni de Eig. £26. 


[b] After assignment.—Where, in 
an action under the statute against an 
insolvent corporation for the appoint- 
ment of a receiver, it is alleged that a 
previous voluntary assignment of all 
the corporate property for the benefit 
of its creditors was made and that 
such.assignment was fraudulent, the 
argument that nothing was left to 
sequester and that a receiver could do 
nothing to aid plaintiff and other cred- 
itors assumes not only a valid assign- 
ment, but that the powers and func- 
tions of a receiver are no broader than 
those of an assignee, whereas such 
a receiver has the same powers as one 
appointed in a general creditors’ suit 
or in proceedings supplementary to 
execution and might maintain an ac- 
tion against any person holding prop- 
erty of the corporation in secret trust 
for it and which had been conveyed 
by it in fraud of its creditors. Pow- 
ers v. C. H. Hamilton Paper Co., 60 
Wis. 238, 18 NW 20. 


18. Cross references: 

Delinquency of trustee see Trusts [39 
Cye 269, 574]. 

Lack of governing body of corporation 
see Corporations § 3171%. 


19. See infra § 36. 


20. Ex p. Galluchat, 10 S. C. EKq. 
148; Blackett v. Blackett, 24 L. T. 
hs N. S. 276; In re Moore, 13 P. D. 


[a] Expiration of term of official 
custodian.—Where, during the pend- 
ency of a suit to determine the own- 
ership of securities which are in the 
hands of a public official, such offi- 
cial’s term of office’ expires, the ap- 
pointment of a receiver pendente lite 
of such securities is proper for the 
protection of the rights of the par- 
ties. Flynn y. Southern Surety Co., 
200 Ill. A. 38. 


21. Wm.H. Taylor Finance Corp. v. 
Oregon Logging, etc., Co., 116 Or. 440, 


241 P 388. 


22. Elk Fork Oil, etc., Co. v. Fos- 
ter, 99 Fed. 495, 39 CCA 615 (where 
the various parties have been re- 
strained from taking possession); 
Searles v. Jacksonville, ete., R. Co., 21 
F. Cas. No. 12,586, 2 Woods 621. 


23. Sidway v. Americar Mortg. Co., 
67 Ill. A. 24; Olcott v. Heermans, 3 
Hun (N. Y.) 431; Bloodgood v. Clark, 
4 Paige (N. Y.) 574; Osborn v. Heyer, 
2 Paige (N. Y.) 342. 

24. Cole v. O’Neill, 3 Md. Ch. 174; 
De Rustafjaell v. De Rustafjaell, 43 
WkiyNC (Pa.) 56. 


25. Colo.—Jones v. Leadville Bank, 
10 Colo. 464, 17 P 272. 


Ill— Baker v. Backus, 32 Ill. 79. 

Md.—In re Colvin, 3 Md. Ch. 278. 

Tex.—Smith v. Monroe, (Civ. A.) 
1 SW (2d) 358. 

Eng.—Ex p. Whitfield, 2 Atk. 315, 26 
Reprint 592. 


[a] Yo protect infant tenant in 
common a receiver may be appointed. 
Hargrave v. Hargrave, 9 Beav. 549, 50 
Reprint 456. 

26. See infra text and notes 27-29. 

27. See Insane Persons § 177. 

28. See Insane Persons § 244. 


29. Gardner v. Blane, 1 Hare 381, 
23 EngCh 381, 66 Reprint 1080. 


[a] Appointment of guardian as 
receiver.—(1) In a suit of an infant 
against his testamentary guardians 
who were also executors under his fa- 
ther’s will, for an account of rents 
and profits of real estate and for a re- 
ceiver, defendants, the testamentary 
guardians, asked that one of them be 
appointed receiver -without being re- 
quired to give security, adding that 
he was willing to be receiver without 
salary and insisting that the court 
could not displace the testamentary 
guardians because, by 12 Car. 2 c 24, 
the father was empowered by law to 
dispose of the custody of his children 
during their minority and the person 
to whom such custody is given shall 
take into. his custody the profitsiof the 
children’s rents for their use and the 
management of their personal estate 
and bring such actions as by law a 
guardian in socage could bring. The 
vice chancellor ordered one of the 
defendants to be appointed receiver 
without salary but not upon the 
grounds urged at the bar, holding that 
the statute referred to did not make 
certain the precise extent of the pow- 
ers of the testamentary guardian and 
that he had no estate and was fre- 
quently unable to act effectually with- 
out the assistance of the court. Gard- 
ner v. Blane, 1 Hare 381, 23 EngCh 
381, 66 Reprint 1080. (2) Who may 
be appointed receiver generally see 
infra §§ 75-88. 


aoe 


§ 29] 


[§ 29] (2) Decedent’s Estate.°° 


the estate of a decedent may be appointed?! for the 
purpose of protecting and preserving the property*®? 
where no one is authorized by law to care for it,?% 
as where the will has not been probated or adminis- 
tration has not been granted, and there is a con- 
test or other impediment thereto,?4 or the personal 
representative has been removed®® or has voluntarily 
Also, a receiver will be 


abandoned his trust.?® 


30. Effect of: 

Appointment of administrator pen- 
dente lite or de bonis non see Ex- 
ecutors and Administrators § 2893. 

Solvency or insolvency of executor or 
administrator see infra § 32. 


31. Generally see Executors and 
Administrators § 2893. 


32. McCarter v. Clavin, 72 N. J. 
Hq. 642, 66 A 599; Fisher v. Southern 
LAT. Cons 138 Ne Cs 910,750: SH. 592; 
Davis v. Chapman, 83 Va. 67, 1 SE 472, 
5 AmSR 251. 


[a] Where court of equity enter- 
tains jurisdiction of administration 
suit (1) at the instance of creditors, 
devisees, or legatees, it has power to 
make all necessary orders for the pro- 
tection or preservation of the prop- 
erty, payment of taxes, etc., essen- 
tial to the purpose and end for which 
the court lends its aid, and in this 
connection may appoint a_ receiver 
(Fisher v. Southern L. & T. Co., 138 N. 
C. 90, 50 SE. 592), (2) and call in as- 
sets through a,receiver for the pur- 
pose of preserving funds and apply- 
ing them in due course of adminis- 
tration (Davis v. Chapman, 83 Va. 67, 
1 SE 472, 5 AmSR 251; Farmer v. 
Gates, 23 Gratt. (64 Va.) 145). 


[b] Property fraudulently con- 
veyed to intestate.—Where a creditor 
of a deceased debtor acquires a spe- 
cific lien upon property fraudulently 
conveyed by the latter, in a suit to 
subject such property which is in the 
hands of the administrator of the 
fraudulent grantee, a receiver may be 
appointed where it is necessary to pre- 
serve the property. Werborn v. Kahn, 
93 Ala. 201, 9 S 729 (which was a bill 
against the administrator of two 
brothers alleging that one of them 
prior to his death was cosurety with 
complainant on a guardian’s bond up- 
on which complainant had been com- 
pelled to pay a certain amount, and 
that his cosurety during action on the 
bond fraudulently conveyed all his 
property to his brother, and that the 
administrator was rapidly selling 
such property and had no property 
of his own subject to execution). 


33. State v. Ittner, 304 Mo. 135, 
263 SW 158. 


[a] Funds once administered.—It 
appearing that unadministered assets 
will not pay the indebtedness against 
the estate, and that the fund would 
have to be ‘drawn on, to what extent 
was not known, to discharge the debts 
involved in the suit, and it being man- 
ifestly improper to pay it to the dis- 
tributees until the debts had been 
paid, and the administrator de bonis 
non not being entitled to receive and 
hold these assets, as they had once 
been administered, it was held that 
the court could not as effectually pro- 
tect the rights of the sureties, cred- 
itors, and distributees by any other 
means as by the appointment of a 
receiver, who should hold the fund 
until a proper disposition of it could 
be made. Harman v. McMullin, 85 
Va. 187, 7 SE 349. 

34. Md.—In re Colvin, 
278. 

N. J.—McCarter v. Clavin, 72 N. J. 
Eq. 642, 66 A 599; Flagler v. Blunt, 
382 N. J. Eq. 518. 

Tenn.—Stratton v. Cain, (Ch. A.) 62 
SW 231; Smiley v. Bell, Mart. & Y. 


3 Md. Ch. 
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A receiver of 


378, 17 AmD 813. 


Tex.—Long v. Richardson, 26 Tex. 
Civ. A. 197,62 SW 964. 


Eng.—Wood v. Hitchings, 2 Beav. 
289,17 EngCh 289, 48 Reprint 1192; 
Owen v. Homan, 4 H. L. Cas. 997, 10 
Reprint Lae Blackett v. Blackett, 24 
Ts Born 65 Grimstonu Vv. 
Turner, oe L. ‘T. Rep. N. S. 292. 


“During the litigation concerning 
the admission of a will to probate, and 
during the interval before an execu- 
tor or administrator is appointed, a 
court of equity has power to appoint 
a receiver of the personal property 
and of the rents and profits of the 
real estate where there is any danger 
of their loss, misuse or misapplica- 
tion.’? McCarter v. Clavin, 72 N. J. 
Eq. 642, 644, 66 A 599. 


{a] Authorities reviewed.—In one 
case it is pointed out that the ques- 
tion of the power to appoint a re- 
ceiver pending a litigation in the ec- 
clesiastical court for probate or ad- 
ministration was assumed to be free 
of doubt in King v. King, 6 Ves. Jr. 
172, 31 Reprint 997, and although the 
position was apparently to some ex- 
tent shaken in Richards v. Chave, 12 
Ves. Jr. 462, 33 Reprint 175, it was 
firmly established in Atkinson v. Hen- 
shaw, 2 Ves. & B. 85, 35 Reprint 251; 
Edmunds v. Bird, 1 Ves. & B. 542, 35 
Reprint 211, and Ball v. Oliver, 2 
Ves. & B. 96, 35 Reprint 255, the court 
proceeding in such cases upon the 
ground that the property is in dan- 
ger and may go into the hands of per- 
sons who have nothing to do with it. 
In re Colvin, 3 Md. Ch. 278. 


{b] Intermeddling before probate. 
—Where an executor intermeddled in 
the estate before probate and without 
the assent of his coexecutor, the court 
gave leave to issue a writ against him 
claiming an injunction and praying 
for the appointment of a receiver. In 
re Moore, 13 P. D. 36 


35. Walker v. Morris, 14 Ga. 323. 


fied Ex p. Galluchat, 10 8S. C. Eq. 


37. Ark.—Du Val v. 
Ark. 230. 
Ga.—Walker v. Morris, 14 Ga. 323; 
Dougherty v. McDougald, 10 Ga. 121. 
Md.—Willinger vy. German Bank, 132 
Md. 237, 103 A 433; State v. Wilmer, 
65 Md. 178, 3 A 252. 
hea J.—Price v. Price, 28 N. J.\ Eq. 
8. 
ser Y.—Jenkins v. Jenkins, 1 Paige 
oF 


Marshall, 30 


S. C—Harmon v. Wagener, 33 S. C. 
487, 12 SE 98; Edmonds y. Crenshaw, 
5S. GC. Eq, 924. 


Tex.—Richardson _ v. 
(Civ. A.) 228 SW 323. 


McCloskey, 


Eng.—Middleton v. Dodswell, 13 Ves. 


Jr. 266, 33 Reprint 294; Anonymous, 
12 Ves. Jr: 4, 38 Reprint 2. 


Ont.—Re Beard, 4 OntWN 720. 


[a] Rule is applicable where: (1) 
The conduct of an administrator is 
such as to hinder and embarrass the 
collection of the debts. Du Val v. 
Marshall, 30 Ark. 230. (2) A fund be- 
longing to the estate is endangered by 
reason of the refusal of the executors 
to collect it. State v. Wilmer, 65 Md. 
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appointed when the executor or administrator has 
been guilty of misconduct, waste, or misuse of as- 
sets, and there is real danger of loss;37 and, converse- 
ly, a receiver will not be appointed to take assets 
from the custody of an executor or administrator 
unless there is manifest danger of loss or destruc- 
tion of, or material injury to, the assets,°* and a 
receivership is clearly necessary to protect and pre- 
serve the property.®? 


\ 
178, 3 A 252. (8) The executor has 
neglected to make collections, failed 
to invest funds as directed hy the 
will, neglected to file accounts with 
the ordinary, and has been generally 
negligent and intemperate. Edmonds 
v. Crenshaw, 5 S. C. Hq. 224. 


[b]. Objections answered.—In a 
suit instituted by the executor for 
the sale of land, and to marshal assets 
and enjoin creditors from suing at 
law, and in answer to an objection 
that there was no jurisdiction to ap- 
point a receiver to take the assets out 
of the hands of the executor, who had 
legal title to them, and deliver them to 
a receiver for the benefit of creditors 
who had no specific legal right to 
them, and that a receiver is appoint- 
ed only to take and hold possession 
of property where the title is in con- 
troversy, the court said: ‘This ac- 
TION, Cas) S| LAS Much ing nemana- 
ture of a creditors’ bill as if the cred- 
itors had brought it against the ex- 
ecutor. It is true that the creditors 
are not entitled to the possession of 
the assets themselves, which are en- 
trusted to a representative (executor) 
of the deceased debtor, but they have 
an interest in the assets for the pay- 
ment of their debt, and the representa- 
tive (executor) is a quasi trustee for 
them, and this gives them the right in 
a proper case to have a receiver ap- 
pointed to take charge of the assets in 
order to prevent. waste.’ Harmon v. 
Wagener, 33 S. C. 487, 496, 12 SE 98. 


Misconduct of one coexecutor see 
Executors and Administrators § 2818. 


38. Randle v. Carter, 62 Ala. 95; 
West v. Mercer, 130 Ga. 357, 60 SE 
859; Harrup v. Winslet, 37 Ga. 655; 
Smith v. Heyward, 115 S: C. 145, 105 
SE 275; Kottwitz v. Jehn, (Tex. Civ. 
A.) 6 SW (2d) 209. But see Winfrey 
v. Griffin, 5 Ky. Op. 338, 339 (‘‘where 
suits are brought by distributees 
against an administrator for the set- 
tlement_of the estate and assets are 
shown to be in the hands of the ad- 
ministrator and admitted by him, if 
the court undertakes the settlement 
of the estate, it will appoint a re- 
ceiver, and have the money in court 
for the more speedily adjusting the 
rights of the parties, and affecting the 
objects of the suit’). 


[a] Rule applied.—While the court 
may appoint a receiver in case of 
‘dereliction of duty on the part of an 
executor in direct reference to his 
management of the estate or in his 
failure to comply with an order re- 
quiring him to give bond, yet in a 
pending action for an .account and 
payment of assets, it is error to ap- 
point a receiver before the order for 
the bond has been entered and upon a 
mere apprehension that the assets are 
not secure because the executor has 
converted his real and personal prop- 
erty into notes and money. Gray vy. 
Gaither, 74 N. C. 2387. 


Necessity of immediate danger sce 
supra § 26. 

39. Tallman v. Ladd, 5 F. (2d) 582; 
Smith v. Heyward, 115 S. C. 145, 105 
SH 275. 

F Necessity of strong case see supra 

OF 


Reluctance to appoint receiver see 
supra § 19. 


44 [538 C.J.] 

Property not belonging to estate. A receiver may 
be appointed upon allegations by the surviving hus- 
band that the administrator of the estate of the 
deceased wife inventoried as part of the estate cer- 
tain personal property which was owned and pos- 
sessed by the wife at the time of the marriage*® and 
which vested in the husband under the common-law 
rule in force at the time.*? 


[§ 30] g. Where Parties Have Equal Rights.*? 
A court of equity may appoint a receiver as between 
parties whose relation to each other and to the prop- 
erty entitles each to an equal right of possession or 
management of the whole with the other, when such 
appointment is necessary to preserve the property 
or protect the right to its enjoyment,** as where one 
assumes to exclude the other*#* or to appropriate the 
rents, profits, or proceeds of sales, as his own,*® the 
parties cannot agree as to their rights, the manage- 
ment of the property, or a disposition of it,*® or, by 
reason of the hostile feelings and conduct of the co- 
tenants, the property cannot be rented and there is 
danger to the interests of the parties;*’ but the 
courts are adverse to appointing receivers in such a 
case,*® and generally, in the absence of fraud, waste, 
or danger of loss or destruction and where neither has 
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[§§ 29-31 


excluded the other from his enjoyment of his posses- 
sion or rents and profits, a receiver will not be ap- 
pointed.*® While, in a case where one of several 
parties having a common interest in property has the 
legal right to its custody and management, his pos- 
session will be disturbed by the appointment of a 
receiver only with great reluctance,®® yet if he is 
wasting and misapplying the property, the appoint- 
ment will be made.®! It is held that, where it is 
doubtful whether either party to a controversy has 
the right to control and operate the property to the 
exclusion of the other, a receiver will be appointed 
where, by reason of encumbrances upon the property 
and the cireamstances of the case, the rights of the 
parties are threatened and cannot be otherwise fully 
protected.®* Pending a suit involving only the de- 
termination of the priority of payment of two claims 
equally just, the court may appoint a receiver of the 
property out of which satisfaction is to be had, in 
order that it, and its income, may be preserved and 
kept sufficient, if possible, to pay the debts.5% 

[§ 31] 3. Fraud.°* A receiver may be appointed 
on the ground of fraud®® in obtaining property,®°® or 
where there is fraud coupled with other facts or cir- 
cumstances,°* such as the insolveney of defend- 


40. Tinnin v. Price, 27 Miss. 619. 
41. See Husband and Wife § 50. 


42. Appointment of receiver: 
Bearing on, of solvency or insolvency 
of defendant see infra § 32. 
In action or suit: 
Between partners: 
Generally see Partnership § 272. 
For partnership dissolution, set- 
tlement, or accounting see Part- 
nership §§ 929-931. 
For partition see Partition §§ 313- 
316 


Standing of party jointly owning, or 
interested in, property to apply for 
see supra § 12. 


43. Ames v. Ames, 148 Ill. 321, 36 
NE 110; Weise v. Welsh, 30 N. J. Eq. 
431; Merrell v. Moore, 47 Tex. Civ. A. 
200, 104 SW 514. 


{a] Equitable tenants.—Where an 
estate in common is equitable, the 
court interferes upon the ground that 
it acts against the legal estate of the 
trustee who is guilty of a breach of 
trust if he permits one equitable ten- 
ant in common in any manner to prej- 
udice the interests of the other. Ty- 
son v. Fairclough, 2 Sim. & St. 142, 1 
BngCh 142, 57 Reprint 300. 


44. Hackett v. Multnomah R. Co., 
12 Or. 124, 6 P 659, 53 AmR 327; Sand- 
ford v. Ballard, 33 Beav.. 401, 55 Re- 
print 423. 


[a] Exclusion by cotenant’s hus- 
band.—In one case it was held that, 
where the exclusion of a wife’s coten- 
ants was by her husband, the unity of 
husband and wife would be recognized 
under the circumstances of the case 
so far as the preventive remedy was 
concerned. Weise v. Welsh, 30 N. J. 
Eq. 431. : 


45. Geer v. Finn, 196 Mich. 738, 163 
a 20; Duncan v. Campau, 15 Mich. 


46. Huston v. Cox, 103 Kan. 73, 172 
P 992. 


[a] Owners of mine.—Where the 
several owners of a mine cannot agree 
as to the working thereof, or its dis- 
position, and no one of them is willing 
to advance the necessary funds to 
continue its operation, whereby the 
entire property is in danger of being 
lost, a receiver will be appointed. 
Barbour v. Lockard, 9 Oh. Dec. (Re- 
print) 254, 11 CincLBul 319. 


47. Goldberg v. Richards, 5 Misc. 
419, 26 NYS 335; Verplanck v. Ver- 
planck, 22 Hun (N. Y.) 104; Pignolet 
v. Bushe, 28 HowPr (N. Y.) 9. 

48. Bilder v. Robinson, 73 N. J. Eq. 
169, 67 A 828. 

49. Ala.—Duke y. Allen, 
15, 85 S 286, 288 [cit Cyc]. 

Ky.—Saylor v. Hilton, 190 Ky. 200, 
226 SW 1067. 

Mont.—Heinze v. Kleinschmidt, 25 
Mont. 89, 63 P 927. 


Nebr.—Lamaster v. Elliot, 53 Nebr. 
424, 73 NW 925. 


ree J.—Low v. Holmes, 17 N. J. Eq. 


N. Y.—Bathmann v. Bathmann, 79 
Hun 477, 29 NYS 959. 

N. C.—Vaughan v. Vincent, 88 N. C. 
116. 

Oh.—Kell v. Murdock, 6 OhS&CP 
390, 4 OhNP 247. 


Tenn.—Cassetty v. Capps, 3 Tenn. 
Ch. 524. 


Eng.—Norway v. Rowe, 19 Ves. Jr. 
144, 34 Reprint 472. 
Necessity of: 
Fraud or danger to property generally 
see supra § 22. 
Plaintiff being out of possession gen- 
erally see supra § 12. 


50. See supra § 19. 


51, west. vi Chasten, 12. Pla: (315; 
eae v. Haggerty, 42 Wash. 313, 84.P 
ale 


[a] Application of collections oth- 
erwise than to joint debt for which 
joint securities have been assigned as 
collateral security is ground for a re- 
ceivership. Lyles v. Williams, 96 S. 
C, 290, 80 SE 470. 


52. Graham _ vy. 
Com 75) Gay Wiis. 


53. Hamberlain v. Marble, 24 Miss. 
586, 588 (“pending litigation, interest 
is accumulating upon the debts of 
both creditors, and the property may 
not be increasing in value’’). 


54. Cross references: 

Appointment of receiver in suit to set 
aside fraudulent transfer see Fraud- 
ulent Conveyances § 845. 

Necessity of fraud or some other 
ground see supra § 22. 


55. Nartzik v. Ehman, 191 Ill. A. 


204 Ala. 


Fuller Electrical 


71; Hancock v. American Bonding, 
etc., Co., 86 Ill. A. 630; Virginia-Caro- 
lina Chemical Co. v. Hunter, 84 S. C. 
214,66 SE 177; Smith-Calhoun Rubber 
Co. v. McGhee Rubber Co., (Tex. Civ. 
A.) 235 SW 321. 


56. City Bond, ete., v. Grant, 30 F. 
(2a) 671; Boyd v. Brown, 79 Colo. 568, 
247 P 181. 


[a] Statute embracing such ground 
(1) is merely declaratory of the equi- 
table doctrine. McIntosh v. Perkins, 
13 Mont. 148, 32 P 653. (2) Effect will 
be accorded such a statute where the 
case is within it. Peo. v. F. H. Smith 
Co., 186 Mise. 449, 240 NYS 807. 


57. U. S—McWilliams v. Hopkins, 
11 F. (2d) 793; Cook v. Flagg, 233 Fed. 
426, 147 CCA 362. 


Fla.—West v. Chasten, 12 Fla. 315. 
Md.—Haight v. Burr, 19 Md. 130. 


N. Y.—Ashley v. Ashley, 59 App.' 
Div. 611, 69 NYS 173; Rogers v. Mar- 
shall, 6 AbbPrNS 457. 


N. C.—Stern v. Austern, 120 N. C. 
HOS Ae SED) Bhile 


Wash.—State v. King County Super. 
Ct., 182 Wash. 258, 231 P 785. 


[a] Thus receiver may be appoint- 
ed: (1) Ina suit against a debtor and 
others to restrain an execution sale, 
where the debtor has confessed judg- 
ment apparently with fraudulent in- 
tent, executions have’ been levied on 
the only property of the debtor with- 
in the state, and the execution credi- 
tors are nonresidents and seek to take 
the proceeds outside the state. Stern 
v. Austern, 120 Ni Co 107, 270SH sok 
(2) Where defendant has practiced 
fraud under circumstances making 
him a trustee ex maleficio, he is finan- 
cially irresponsible, the fund in hand 
is far less than necessary to satisfy 
the total of claims which can be made, 
and defendant has been convicted of 
a crime for using the mails to invite 
just such transactions as he had with 
plaintiff. Cook v. Flagg, 233 Fed. 426, 
147 CCA 362. (3) Where relief is 
sought on the ground of fraud, mis- 
take, and want of jurisdiction in the 
judicial proceedings by which the ti- 
tle of plaintiff's ancestor was divest- 
ed, and it appears that defendants are 
irresponsible, that they are collecting 
rents which they are unable to re- 
fund, that the premises are in a ruin- 
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ant,°® or insolvency and other matters.®® 
will not be appointed upon the ground of fraud in 
procuring property where there was no fraud in 
fact®® or where, although there was fraudulent inten- 
tion or conduct in the beginning, it was condoned and 
waived by the conduct of the other party;®! and it is 
sometimes asserted that, as against the legal title, the 
court reluctantly interferes by appointing a receiv- 
er®? and then only in case of fraud clearly proved 
but in other cases the 
court may be justified in appointing a receiver on 
another ground or grounds,** even though there is 


and of imminent danger ;°° 


no fraud.®® 
[§ 32] 4. Insolvency.®* 


ous condition for want of repairs, and 
that they will continue to deteriorate 
.if they remain under the control and 
in the possession of defendants. Rog- 
ers, v. Marshall, 6 AbbPrNS (N. Y.) 
457. (4) The case is a proper one for 
the appointment of a receiver pen- 
dente lite where the circumstances 
create a presumption of fraud, any 
equity in the premises is wholly in- 
sufficient to satisfy plaintiff's judg- 
ment, and defendants are irresponsi- 
ble and are occupying a part of the 
premises free of rent. Schultz v. 
eal, 228 App. Div. 840, 240 NYS 
1 


58. Martin v. Burgwyn, 88 Ga. 78, 
13 SE 958; Wolfe v. Claflin, 81 Ga. 64, 
6 SE 599; Cohen v. Meyers, 42 Ga. 46. 


Insolvency as ground for receiver- 
ship see infra § 32 

59. See cases infra this note. 

[a] For example (1) plaintiff, 
seeking to assert an equitable title or 
lien on personal property purchased 
with money fraudulently obtained 
from him, is entitled to the appoint- 
ment of a receiver where defendant is 
insolvent and there is danger of loss 
of the equitable title or lien by de- 
fendant’s sale of the property. Crook 
v. Citizens’ Bank, 153 Ga. 301, 111 SE 
916. (2) “When a creditor obtains 
judgment on a debt for the purchase 
money of lands, secured by a retention 
of title, or upon a debt secured by a 
mortgage or deed to land, and has the 
execution upon his judgment levied 
upon such land, and is met by a claim 
in forma pauperis, which is founded 
upon a fraudulent conveyance from 
the debtor to the claimant, made un- 
der a collusive agreement between 
them for the purpose of delaying, hin- 
dering, or defrauding the creditor in 
the collection of his judgment, and of 
permitting the defendant or the 
claimant, who retains possession of 
the land, to receive and enjoy the 
rents therefrom and both the defend- 
ant and claimant are insolvent, and 
the value of the land is insufficient to 
pay the amount of the judgment, and 
the insolvency of the claimant will 
prevent the plaintiff from collecting 
from him any damages which the jury 
trying the claim case may award to 
him because the claim was filed for 
delay only, a court of equity will ap- 
point a receiver to collect and pre- 
serve the rents until the claim is final- 
ly determined.” Dixon v. Tucker, 167 
Ga. 783, 146 SE 736, 737. 


60. Kiel v. Miller, (Tex. Civ. A.) 
234 SW 550. 


61. Kiel v. Miller, supra. 
62. See supra § 19. 
63.. Furlong v. Edwards, 3 Md. 99; 


Thompsen vy. Diffenderfer, 1 Md. Ch. 
489; Kipp v. Hanna, 2 Bland (Md.) 26; 
Williamson v. Wilson, 1 Bland (Md.) 
418; Vause v. Woods, 46 Miss. 120; 
Lloyd vy. Passingham, 16 Ves. Jr. 59, 
33 Reprint 906. 


64. See supra §§ 22-30; 
32-36, S : 


infra §§ 


In the absence of an ap- 


RECEIVERS 


A receiver 


der.7? 


65. Goshen Woolen Mills Co. v. 
City Nat. Bank, 150 Ind. 279, 49 NE 
154; State v. Northern Cent. R. Co., 
18 Md. 193. 


66. Appointment of receiver: 

In bankruptcy or insolvency proceed- 
ings see per WEL ey §§ 161, 162; 
Insolvency § 8 

Where be ta or partnership is 
insolvent see Corporations §§ 3178-— 
3180; Partnership §§ 524, 931. 


67. Leach v. Grant, 27 F. (2d) 201 
[certiorari granted 278 U. S. 593 mem, 
49 SCt 37 mem, 73 L. ed. 525 mem, 
and rev on other grounds 280 U. S. 
351, 50 SCt 107, 74 L. ed. 470]; Ar- 
mour Fertilizer Works v. Brooksville 
First Nat. Bank, 87 Fla. 436, 100 S 
362; WVirginia-Carolina Chemical Co. 
v. Hunter, 84S. C. 214, 66 SE 177; and 
cases infra this note. Compare Gir- 
oux v. Bockler, 98 Or. 398, 194 P 178 
(the lower court acted wisely in ap- 
pointing a receiver where it was evi- 
dent that defendant was engaged ina 
larger business than he was capable 
of handling successfully and that his 
management would have resulted in 
bankruptcy if he had been permitted 
to continue in charge); Langley v. 
Hawk, 5 Madd. 46, 56 Reprint 812 (ap- 
pointing a receiver where an executor 
was bankrupt and the will was made 
long before the bankruptcy proceed- 
ings). 

[a] Individual debtor.—(1) ‘Mere 
insolvency does not justify the ap- 
pointment of a receiver to take charge 
of the assets of an individual debtor.” 
Burton v. Pepper, 116 Miss. 139, 76S 
762, 768. (2) A statute providing for 
the appointment of a receiver of a 
corporation which is insolvent or in 
imminent danger of insolvency (see 
Corporations § 3179) (3) “does not ap- 
ply to individuals alleged to be indebt- 
ed beyond their ability to pay” (State 
v. Marion County Super. Ct., 195 Ind. 
174, 144 NE 747, 749). 


[b] Applicant without standing.— 
(1) Where title or the probability of 
success upon the part of applicant for 
the receivership is not shown, insol- 
vency alone is not sufficient to justify 
the appointment of a receiver. Ryder 
v. Bateman, 93 Fed. 16; Lemker v. 
Kalberlah, 105 Jill. A. 445; Gregory 
v. Gregory, 33 N. Y. Super. 1; Peo. v. 
New York, 10 AbbPr (N. Y.) 111; Rol- 
lins v. Henry, 77 N. C. 467; De Walt 
v. Kinard, 19 S. C. 286. (2) Persons 
se ee remedy available see supra 

12-15. 


[ec] Receivership to collect rents 
of attached property is properly va- 
cated by the decree under a bill for 
the collection of an ordinary debt by 
attachment, although the debtor’s in- 
solvency is alleged, where it is not 
alleged that the attached property is 
insufficient to satisfy the debt sued 
on, and the contrary appears from the 
averments of the bill. Cleveland Nat. 
bali v. Bryant, (Tenn. Ch. A.) 54 SW 
73. 


[d] Mere fact that defendant is 
impecunious is not a ground for the 
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plieable statute so providing, insolvency alone does 
not constitute a ground, or make a proper case, for 
the appointment of a receiver,®? especially where the 
property involved is a homestead,** or defendant has 
been in possession thereof for a number of years 
under color of title.®® 
other matters may be insufficient to justify the ap- 
pointment of a receiver.”° 
risdictions,*! or in suit to set aside a fraudulent 
transfer,’? insolvency of a person in possession or 
enjoyment of property for which a receiver is sought 
is not always indispensable to the granting of the or- 
However, the insolvency of a party in pos- 
session of the property in question may be a factor 


Even insolvency coupled with 


Also, except in some ju- 


appointment of a receiver. Foxwell v. 
Van Grutten, [1897] 1 Ch. 64. 


Receivership of unpledged rents and 
profits in foreclosure action see Mort- 
gages § 1689 

68. Crouse v. Crouse, 
NW 850. 


69. Davis v. Taylor, 86 Ga. 506, 12 
SE 881 (more than seven years). 


70. See cases infra this note. 


[a] Thus the mere fact that the 
purchaser of cows owed part of the 
price, failed to pay the installments, 
which were past due, and was insol- 
vent gave no right to a court of equity 
to seize the cows through a receiver. 
Davis v. Kemp, 201 Ala. 219, 77 S 745. 


[b] Under statute.—Under a stat- 
ute providing that on a petition pre- 
ferred as there prescribed a receiver 
may be appointed to take possession 
of the property of a debtor and dis- 
tribute it equally among his creditors 
whenever the debtor, “being insolvent, 
shall do any act or make any convey- 
ance whereby any one of his creditors 
shall obtain a preference over any oth- 
er of his creditors, or knowingly omit 
to do any act which he might lawful- 
ly do to prevent one of his creditors 
from obtaining a preference over his 
other creditors, contrary to the intent 
of the act,” and directing that upon 
such petition the court shall proceed 
after notice to “the creditors sought 
to be preferred,” it was held that the 
language imports preferences proceed- 
ing directly from the act or convey- 
ance of the debtor and with his voli- 
tion, and that the making of an as- 
signment which did not purport to 
create illegal preferences, but which 
was adjudged fraudulent and void 
against dissenting creditors upon 
which attachments were sued out and 
preferences thus acquired, was not 
such an act or omission as justified 
the appointment of a receiver. Ex p. 
Bank of America, 13 R. I. 176. 


71. Bushman v. Bushman, 311 Mo. 
551, 279 SW 122. See Battey v. Bay- 
ard, 158 Ga. 11, 123 SE 11 (holding, 
without discussion, that, where ten- 
ants in common or joint owners of 
property are all sui juris and none of 
them insolvent, the appointment of a 
receiver over the objection of one of 
the parties at interest is unauthor- 
ized); Cecil v. Cecil, 185 Ky. 787, 215 
Sw 794 (where real estate is in- 
volved). 


ee See Fraudulent Conveyances § 


(Iowa) 229 


73. 
cock-Becker Co., 


Ind.—Mannos v. Bishop-Bab- 
181 Ind. 343, 104 NE 


579; Mead v. Burk, 156 Ind. 577, 60 
NE 338. 

N. Y.—Bird v. Lanphear, 92 Hun 
567, 36 NYS 1069. 

Okl.—Hughes vy. Garrelts, 35 Okl. 


321, 129 P 43. 

Pa.—McDougall v. Huntington, etce., 
R., etc., Co., 294 Pa. 108, 143 A 574. 

S. D.—Woodford v. Kelley, 18 S. D. 
615, 101 NW 1069. 
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in the appointment of a receiver,”* and, in connection 
with other matters, may justify the appointment,’° 
or the appointment of a receiver may be proper where 
a debtor is insolvent and has disappeared, leaving 
his properly idle and uneared for.’® 
solvency of the party in possession or occupancy of 


Tex.—Richardson v. McCloskey, 
(Civ. A.) 228 SW 328, 329 [quot Cyc]. 


Wash.—Bauer v. Haggerty, 42 
Wash. 313, 84 P 871; Clay v. Selah 
Valley Irr. Co., 14 Wash. 543, 45 P 141. 


W. Va.—Nutter v. Brown, 58 W. Va. 
237, 52 SE 88, 1 LRANS 1083, 6 Ann 
Cas 94. 

[a] BExecutor.—If a manifest abuse 
of the trust, by wasting the property, 
appears, as by an habitual and pro- 
spective course of dealing bringing the 
property into danger, it cannot be said 
that the court is to refuse the appoint- 
ment of a receiver unless the executor 
is proved to be insolvent. Middleton 
v. Dodswell, 13 Ves. Jr. 266, 33 Reprint 
294. 


In suit to foreclose mortgage see 
Chattel Mortgages § 550; Mortgages 
§§ 1686, 1688. 

74, McDougall v. Huntington, etc., 
R., ete., Co., 294 Pa. 108,143 A 574. 


[a] Before or after answer.—(1) 
In those cases in which the main ob- 
ject of the bill is some relief properly 
cognizable in equity, and the applica- 
tion is for a receiver of rents and 
profits, the averment of insolvency of 
the party in possession is most im- 
portant in making out that strong and 
special case of imminent. danger of 
loss always required as essential to 
a departure from the old rule‘against 
making such an appointment in any 
case, under any circumstances, before 
answer. Blain v. Everitt, 36 Md. 73, 
81. (2) And so it is held from the rea- 
soning in Blain v. Everitt, supra, that 
it is obvious that, where the answer 
under oath fairly meets the averments 
of the bill, and the hearing is on bill 
and answer, the rulJe announced in 
that case must be applied. Horner v. 
Bell, 105 Md. 113, 66 A 39. 


75. Colaparchee Club v. Macon Nat. 
Bank, 166 Ga. 893, 144 SE 663; Young 
v. Germania Sav. Bank, 133 Ga. 699, 
66 SE 925; Goodwynne vy. Bellerby, 
116 Ga. 901, 43 SE 275; Stewart v. 
Camerson, 154 Minn. 93, 191 NW 49; 
Jenkins v. Jenkins, 1 Paige (N. Y.) 
243; Brown v. Northrup, 15 AbbPrNS 
(N. Y.) 333; State v. Tidball, 35 Wyo. 
496, 252 P 499; and cases infra this 
note. See Mead v. Burk, 156 Ind. 577, 

581, 60 NE 338 (dictum that ‘insol- 
vency or financial irresponsibility, 
under the circumstances in some cas- 
es, may be sufficient to justify the 
court in appointing a receiver to take 
charge of the property or fund in liti- 
gation. The insolvency of a defendant 
in possession of property involved in 
litigation in any case necessarily in- 
tensifies the probability of loss to the 
complainant, and will serve, at least, 
to show that his remedy at law for 
any loss or injury that may be sus- 
tained would be inadequate’’). 


[a] Thus a receiver may be ap- 
pointed where it is shown that the 
party in possession is insolvent and 
it also appears that: (1) The property 
or assets are in danger of waste, de- 
struction, or misappropriation. Smith 
v. Lusk, 119 Ala. 394, 24 S 256; Hunt- 
er v. Bowen, 137 Ga. 258, 73 SH 380: 
Ware v. Ware, 42 Ga. 408; Turnbull 
v. Prentiss Lumber Co., 55 Mich. 387, 
21 NW/3875. (2) A building constitut- 
ing the chief value of the property 
has been destroyed, and machinery 
has been greatly damaged, by fire, 
there is danger of loss and deteriora- 
tion in value of the salvaged property 
on account of being left unguarded 


eee eee 
For later cases, developments and changes in the law see 
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Likewise the 


and exposed to the weather, and the 
value of all the property remaining 
after the fire, when added to the mon- 
ey arising from the insurance on the 
building, is less than the amount of 
purchase-money notes. Carter, av: 
Johnson, 156 Ga. 207, 119 SE 22. (3) 
Defendant is committing waste and 
engaging in dilatory practices to con- 
tinue the case and delay a trial there- 
of. Puckett v. Heaton, 151 Ga. 211, 
106 SH 116. (4) Property in the pos- 
session of a mortgagor is wasted or 
the security is jeopardized by miscon- 
‘duct. Western North Carolina R. Co. 
v. Drew, 29 F. Cas. No. 17,434, 3 Woods 
691. (5) Waste is being committed, 
there is uncertainty whether the 
property pledged is of adequate value 
to pay the debt and accumulated in- 
terest, and the taxes upon the proper- 
ty have not been paid, thus creating a 
superior lien in favor of the state 
which diminishes the security of the 
creditor. Mitchell v. LaGrange Bank- 
ing, ete., Co., 166 Ga. 675, 144 SE 267. 
(6) Defendant is unable to protect the 
property and comply with his contract 
with plaintiff. Idaho Fruit Land Co. 
v. Great Western Beet Sugar Co., 17 
Ida. 278, 105 P 562. (7) The relation 
between petitioner and defendant is 
that of vendor and purchaser of a 
house and lot, each installment of the 
purchase price to be paid monthly 
does not exceed the fair rental value 
of the property per month, defendant 
has failed to pay not only such month- 
ly installments, but also state, coun- 
ty, and municipal taxes, and assess- 
ments for street improvements, an'd in 
addition has not carried insurance as 
he agreed. Adams v. Blalock, 163 Ga. 
345, 186 SE 146. (8) The property is 
insufficient to discharge the balance 
due on the purchase price. Robinson 
v. Vickers, 160 Ga. 362, 129 SE 632; 
Adams v. Foster, 143 Ga. 701, 85 SE 
834. (9) A security is inadequate and 
it is necessary to preserve the rents 
and profits. Mercantile Trust Co. v. 
Missouri, etc., R. Co., 36 Fed. 221, 1 
LRA 397; Dow v. Memphis, etc., R. 
Co., 20 Fed. 260 [mod on other grounds 
120 U. S. 287, 7 SCt 482, 30 L. ed. 595]; 
Kerp v. Michigan, ete., R. Co., 14 F. 
Cas. No. 7,727; Stenhouse v. Davis, 82 
N. C. 432. (10) Plaintiff has a lien on, 
or is entitled to, rents and profits. 
American Freehold Mortg. Co. v. Tur- 
ner, 95 Ala. 272, 11 S 211; Whyte v. 
Spransy, 19 App. (D. C.) 450; Mayor 
v. Northern Trust Co., 93 Ill. A. 314; 
Baker v. Mayo, 86 Ill. A. 86; Ogden y. 
Chalfant, 32 W. Va. 559, 9 SE 879; 
Beard v. Arbuckle, 19 W. Va. 145; 
Grantham v. Lucas, 15 W. Va. 425. 
(11) Defendant is excluding his co- 


tenants from possession. Williams 
v. Jenkins, 11 Ga. 595; Roche v. 
Roche, 3 NYSt 500... (12) Plaintiff 


is entitled to the possession of per- 
sonal property as against a defend- 
ant standing to him in a relation of 
trust. McKinnon y. Pike County 
Guano Co., 94 Ala. 521, 10 S 344 (where 
complainant shipped goods to defend- 
ant who was to deliver to complain- 
ant as collateral security the notes to 
be taken from customers in payment 
for the goods, and defendant delivered 
to complainant certain of such notes, 
which were turned over to defendant 
for collection, and collected some of 
them and failed to pay over the pro- 
ceeds, defendant stood in the relation 
of agent and trustee of the notes to 
the extent. of the unpaid purchase 
money which he owed complainant, 
and this, supplemented by defendant’s 


[§ 32 


the property may furnish an additional reason for 
refusing to appoint a receiver in a case which is not 
otherwise a proper one for a receivership,’* as where 
there is no ground for apprehension of loss or danger 
of injury to the property by leaving it to remain in 
the occupancy of him who has the use of i 


t.78 


insolvency, made a clear case for equi- 
table interposition); Micklethwaite v. 
Rhodes, 4 Sandf. Ch. (N. Y.) 434 (in 
suit by consignor against factor, al- 
though the consignment was on a del 
eredere commission) ; Driskill v. Boyd, 
@lex Civ, AS) Tet SW. “Cls) ve= 
fendant executor has not given bond. 
Antongiorgi v. Gandia, 2 Porto Rico 
Fed. 35. (14) Defendant executor has 
failed to comply with an order of 
court to give bond, has made no in- 
ventory of the assets of the estate, 
and has converted assets of the es- 
tate to his own use. Hurt v. Hurt, 157 
Ala. 126, 47 S 260. 


[b] Solvency in doubt.—It was 
proper to appoint a receiver where 
one of two devisees of land charged 
with the payment of debts, both of 
whom were appointed executors, 
claimed a part of the land under a 
deed subsequent in date to the execu- 
tion of the will, and entered upon and 
was proceeding to operate the prop- 
erty as mining property, and it ap- 
peared that there was danger of waste 
and the solvency of such vendee and 
executor was doubtful. Stith v. 
Jones, 101 N. C. 360, 8 SE 151. 


Appointment of receiver upon com- 
bined grounds of: 
Fraud and insolvency see supra § 31. 
Insolvency and others matters, in suit 
to foreclose mortgage see Mortga- 
ges § 1686. 


76. Kelly v. McLamb, 
158, 108 SE 435. 


Unoccupied property generally see 
supra § 23. 


77. U. S.—Kelley v. Boettcher, 89 
Fed. 125. 


Ga.—West v. Mercer, 130 Ga. 357, 
60 SH 859. 


Iowa.—Cullumber vy. Stahl, 200 Iowa 
104, 203 NW 270; Clark v. Raymond, 
86 Iowa 661, 53 NW 354. 


Mass.—Squire v. Hewlett, 141 Mass. 
597, 6 NE 779. 


N. Y.—Joseph v. Herzig, 130 App. 
Div. 707, 115 NYS 330; Gillig v. Bar- 
rett, > NYSPSs0: 


N. C.—Venable v. Smith, 98 N. 
528, 4 SE 514; 
Cx 34-8. 
Tex.—Alworth v. Morris, (Civ. A.) 
19 SW (2a) 212; General Oil Co. v. 
Ferguson, (Civ. A.) 224 SW 261. 


W. Va.—Kaufman y. Catzen, 81 W. 
Va. 1, 94 SE 388, LRA1918B 672. 


_[a]_ Peaceable possession for se- 
ries of years under an apparently good 
title will not be disturbed except for 
adequate reasons and will be favored 
by the presumptions of law, and if 
such possessor is solvent a receiver 
willnot be appointed. Kelley v. Boett- 
cher, 89 Fed. 125. 


[b] Possession under trust deed.— 
A trust deed executed in favor of pre- 
ferred creditors was not ‘disturbed by 
the appointment of a receiver where 
there was no claim that the trustee 
or the beneficiary was insolvent, or 
that the trust deed was fraudulent, 
or that there was any committed: or 
contemplated waste. Pullis v. Pullis 


182 N. C. 


(oy 
Carter v. Hoke, 64 N. 


Bros. lron Co., 157 Mo. 565, 57 SW 
1095. 
Sar AU), S.—American Manganese 


Steel Co. v. Alaska Mines Corp., 250 
Fed. 614, 162 CCA 6380. 


Ga.—Huggins v. Huggins, 117 Ga. 
151, 48 SE 759. 


SS a ee Se Se a, 
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§§ 33-34] 


[§ 33] 5, Prevention of Pursuit of Remedies by 
A receiver cannot be appointed for the 
sole purpose of preventing creditors from pursuing 
the ordinary remedies allowed by law for the re- 
covery or enforcement of judgments.7® 
pecially true where the receivership is applied for 
by the sole judgment creditor of defendant upon the 
ground of danger of an execution sale,®° as it is with- 
in his power to remove the threatened danger.*! 


[§ 34] 6. Performance or Enforcement of Judg- 
While the pow- 
er to appoint a receiver is sparingly and cautiously 
exercised,** when the execution of a decree depends 
upon the exercise of the power, the court will use 
it to the full extent demanded by the exigencies of 
the case,** and there is no doubt that a judgment 
creditor is, under certain circumstances, entitled’ to 
have a receiver take charge of the property of a 


Creditors. 


ment or Decree’?—a. In General. 


Ky.—Fleming v. Virginia Min. Co., 
196 Ky. 38, 244 SW 295. 

Mich.—Simon vy. Schloss, 48 Mich. 
233, 12 NW 196. 


N. J.—Hamburgh Mfg. Co. v. Edsall, 
iN. J. Hg. 298. 


N. C.—Twitty v. Logan, 80 N. C. 69. 


[a] Rule has been applied to: (1) 
The case of a solvent debtor in pos- 
Session of property adequate to sat- 
isfy the liens sought to be enforced. 
St. Augustine First Nat. Bank v. 
Kirkby, 48 Fla. 376, 32 S 881 (suit 
to enforce liens of laborers aggregat- 
ing less than one thousand dollars on 
property consisting of a sawmill and 
its business, stock on hand, eight 
miles of railroad track and its equip- 
ment, anid sixty thousand acres of 
jland). (2) The suit of an executor 
under a subsequent will against an ex- 
ecutor under a prior will pending an 
appeal from the probate of the latter 
will. Floor v. Floor, 87 SW 272, 27 
KyL- 894. (3) An attempt to displace 
a mortgagee legally in possession of 
the property covered by the mortgage. 
Patten v. Accessory Transit Co., 4 
AbbPr (N. Y.) 235; Quinn v. Brittain, 
3 Edw. (N. Y.) 314; Brundage v. 
Home Sayv., etc., Assoc., 11 Wash. 277, 
39 P 666. (4) Protect "the possession 
of property conveyed by the owner 
pending the determination of plain- 
tiff’'s rights which depend on equities 
to overcome the title conveyed. Leh- 
man-Durr Co. v. Griel Bros. Co., 119 
Ala. 262, 24 S 49; Horner v. Bell, 105 
Md. 113, 66 A 39; Thayer v. Swift, 
Harr. (Mich.) 430; Buckley v., Bald- 
win, 69 Miss. 804,13 S 851. 


79. U. S.—Hardy v. North Butte 
Min. Co., 20 F. (2d) 967 [rev on oth- 
er grounds 22 F. (2d) 62]. See Gut- 
terson v. Lebanon Iron, etc., Co., 151 
Fed. 72 (doubting the authority of a 
court to appoint a receiver for this 
purpose). 

Miss.—Whitney v. Greenville Bank, 
71 Miss. 1009, 15 S 38, 28 LRA 531. 

Nebr.—Smiley v. Sioux Beet Syrup 
Co., 71 Nebr. 581, 99 NW 263, 101 NW 
253: Vila v. Grand Island Electric 
Light, etc., Co., 68 Nebr. 222, 94 NW 
136, 97 NW 613, 110 AmSR 400, 63 
LRA 791. 

N. Y.—Matter of Atlas Iron Constr. 
Co., 38 NYS 172, 2 NYAnnCas 124. 


Oh.—George Wiedemann Brewing 
Co. v. Herman, 2 Oh. A. 260, 20 Oh. 
Cir. Ct. N. S. 187; Moss Nat. Bank v. 
Lakeside Co., 19 Oh. Cir. Ct. 365, 10 
Oh. Cir. Dec. 542. 


“A court of equity has no power to 
appoint a receiver for a solvent con- 
cern, for the purpose of preventing 
its creditors from maintaining actions 
against it for the recovery of their 
debts.” Smiley v. Sioux Beet Syrup 
Co., 71 Nebr. 581, 590, 99 NW 268, 101 


RECEIVERS 


This is es- 


effect.°° 


NW 253. 


80. Moore v. Associate Producing, 
ete., Corp., 13 Del. Ch. 97,121 A 655. 


81. Moore v. Associated Producing, 
etc., Corp., supra. 

82. Appointment of receiver pend- 
yd appeal see Appeal and Error § 

86. 


83. See supra § 19. 


84. Stockton v. New Jersey Cent. 
R. Co., 50-N. J. Eq: 489, 25 A 942. 


[a] Collection of rents of dece- 
dent’s estate for creditors.—Where 
the court has ‘directed a sale of a 
part of real estate of a decedent to 
pay debts upon the ground that the 
personal estate is not sufficient, if it 
is made to appear that there is still 
a strong probability that the claims 
of creditors will not be fully satis- 
fied, a receiver may be appointed to 
take charge of his other real estate 
and collect and appropriate rents and 
profits thereof for their benefit, but 
not otherwise. McKaig v. James, 66 
Md. 583, 8 A 663. 


[b] ®o enforce equitable claim 
where lien fails —Remaindermen un- 
der a will were permitted by the chan- 
cellor to mortgage the devised prop- 
erty through an agent and erect per- 
manent improvements thereon, and it 
was held that a contractor would not 
be allowed to enforce a mechanic’s 
lien because the agent had no au- 
thority to contract for such work, and 
while no personal judgment could be 
rendered against the remaindermen, 
they may be compelled to do equity, 
and for the purpose of enforcing the 
contractor’s claim a receiver may be 
appointed to collect his debt out of 
the rents. Rudd v. Littell, 45 SW 451, 
46 SW 3, 20 KyL 158. 


[c] Receiver may be appointed to 
receive income for infant.—Rice v. 
Tonnele, 4 Sandf. Ch. (N. Y.) 568. 


85. Pie v. Tidball, 35 Wyo. 496, 
252 P 4 

Pd ta of judgment creditor to 
obtain receivership generally see su- 
pra § 14. 

86. Conn.—Barber v. International 
Co. of Mexico, 73 Conn. 587, 48 A 758. 

Ind.—Newell v. Schnull, 73 Ind. 241. 

LS adi v. Rhodes, 58 Md. 78. 

N. —Mabon v. Ongley Electric 

Coy 166 N. Y. 196, 50 NE 805. 

Tex.—De Barrera v. Frost, 39 Tex. 
Civ. A. 544, 88 SW 476, 33 Tex. Ciy. 
A. 580, 77 SW 637. 

W. Va.—Batson v. Findley, 
Va. 343, 48 SE 142. 

[a] For example, in a suit by re- 
siduary legatees for the construction 


of a will and the administration of the 
estate, against executors, one of whom 
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judgment debtor, for the purpose of enabling him 
to enforce his judgment.®> 
final decree on the merits, appoint a receiver as a 
proper means of enforcing the decree,®® and for the 
purpose of protecting and preserving the property 
so that the decree may be eftective to the fullest ex- 
tent of the rights which it intended to fix.** 
not be assumed in advance, as a ground for receiv- 
ership, that a party will refuse to perform a decree®® 
or to pay royalties which may accrue in the future.*®® 


Statutes in some jurisdictions authorize the ap- 
pointment of a receiver after judgment for the pur- 
pose of enforcing the judgment or carrying it into 
Such a provision does not apply to a simple 
money judgment recovered in an action at law®! or 
where the only act required to execute a decree is 
the mere payment of money on hand to the persons 
adjudged to be entitled thereto.° 


The court may, in its 


It will 


Also, such a, pro- 


owed a large debt to the estate and 
the other united with him in plac- 
ing an erroneous construction on the 
will by which the existence of such 
debt was denied, and both refused to 
take any steps to collect the same, 
both being interested in the estate and 
being without means to pay the debt 
unless it should be charged upon the 
interest in the estate, it was prop- 
er to appoint a receiver to enforce the 
decree which gave a construction to 
the will making the debt enforceable. 
Bennett v. Rhodes, 58 Md. 78. 


87. McElwaine v. Hosey, 135 Ind. 
481, 35 NE 272; Holmes v. Holmes, 
29 N. J. Eq. 9; Edwards v. Edwards, 
14. Tex. Civ. A. 87, 36 SW 1080. 


88. Peirce v. Finerty, 76 N. H. 38, 
79 A 23, 29 LRANS 547. 


89. McRae v. Feigh, 143 Minn. 241, 
173 NW 655 (where prior refusals to 
pay had been based upon a denial of 
the obligation which the judgment 
subsequently established). 


90. See statutory provisions. 
[a] Power under and independent 


-of statute.—In one case the appoint- 


ment of a receiver to carry into effect 
a judgment for the transfer of stock 
was approved under a provision au- 
thorizing the appointment of a receiy- 
er “by or after the final judgment to 
carry the judgment into effect,’ the 
court holding further that it had pow- 
er inherently under its equity jurisdic- 
tion. King v. Barnes, 51 Hun 550, 4 
oy 247 [aff 113 N. Y. 655, 21 NE 


[b] To take legal title and make 
conveyance.—Under such provision, 
in an action to compel the transfer of 
real property, defendants being nu- 
merous and some of them minors, a 
receiver may be appointed to take the 
legal title and make the conveyance. 
Scadden Flat Gold-Min. Co. v. Scad- 
den, 121 Cal. 33, 53 P 440. 


[c] To collect judgment and dis- 
tribute proceeds.—In an action by a 
stockholder, not in his own right but 
on behalf of the corporation, to re- 
cover a fund in which others are 
equally interested, against the presi- 
dent of the corporation and others 
for conspiracy to defraud the corpo- 
ration, upon a judgment for plaintiff 
it is proper to appoint a receiver to 
collect the judgment and ‘distribute 
the proceeds in conformity with its 
terms. Fox v. Hale, ete., Silver Min. 
Co., 108 Cal. 478, 41 P 328. 


91. White v. White, 130 Cal. 597, 62 
P 1062, 80 AmSR 150; Forsell v. Pitts-~ 
burg, etc., Copper Co., 42 Mont. 412, 
113 P 479; State v. Washoe County 
Second Judicial Dist. Ct., 49 Nev. 145, 
241 P 317. 


92. Young v. Hughes, 39 Or. 586, 
66 P 98%, 66 P 272. 
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vision does not authorize the appointment of a re- 
ceiver for a purpose other than that of carrying the 
judgment into effect.°* 

[§ 35] b. Equitable Execution.®°* “Equitable ex- 
ecution” is defined as a mode of obtaining payment 
of a judgment by the appointment of a receiver of 
property of defendant which the sheriff is unable to 
reach or deal with by reason of the imperfection of 
the statutes respecting executions.°® It is a short 
way of saying that the court has appointed a receiver 
by way of equitable relief in aid of a judgment at 
law.°® The term has been applied not only to the 
remedy of a receivership under a bill in equity to 
enforce a judgment which, owing to legal impedi- 
ments, could not be enforced under an execution at 
law,°? but also to the remedy of a receivership after 
judgment in the same suit®* which is allowable un- 
der the English Judicature Act,?® the provisions of 
which in this respect have been adopted in Cana- 
da, and which do not affect the equitable remedy 
previously available.? Strictly speaking, however, the 
remedy is not an execution,® but is rather equitable 
relief granted on the ground that there is no remedy 
* by execution.? The remedy under the English stat- 
ute is competent in any case in which equity would 


93. Chadron Banking Co. v. Mahon- 
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Salt v. Cooper, 16 Ch. D. 544; 
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of old have stepped in to enjoin or remove an obstacle 
to the enforcement of legal process.> On the other 
hand, the statute does not give jurisdiction to appoint 
a receiver by way of equitable execution in cases 
where prior to the act no court had such jurisdiction ;° 
a judgment creditor must show that there is a sub- 
stantial legal impediment in the way of his realizing 
his judgment at law before he will be entitled to the 
appointment of a receiver;" and ordinarily the rem- 
edy will not be granted merely because it would be 
a more convenient mode of obtaining satisfaction 
of a judgment than the usual mode of execution,® but 
the rule may be departed from under special cireum- 
stances;? and some state statutes authorizing the 
appointment of a receiver after judgment for the 
purpose of carrying it mto effect’? have been re- 
garded as contemplating a proceeding in execution 
which the court may adopt when more effectual and 
beneficial than the ordinary process at law.1+ An 
appointment of a receiver by. way of equitable ex- 
ecution will not be made where a legal impediment 
which prevents a sheriff from seizing the property 
in question would not be removed thereby1” and a 
receiver could do no more than the sheriff.t* 


Anglo-]and the preceding rules of the order 


ey, 43 Nebr. 214, 61 NW 594, 


94. Receivership: 
Generally, or before judgment, as 
equitable execution see supra § 3. 
By way of equitable execution: 
Effect of see infra §. 406. 

Property subject to see supra § 17. 
Time fo1 granting see infra § 51. 
In supplementary proceedings see Ex- 

ecutions §§ 1023-1027. 


95. Kirk v. Burgess, 15 Ont. 608. 


96. Kinnear v. Clyne, 18 Ont. L. 
457, 13 OntWR 1138. 


97. Anglo-Italian Bank v. Davies, 
IEChy Di 12753 Kinnear w. Clyne, 18 
Ont. L. 457, 13 OntWR 1138. 


[a] Before passage of Judicature 
Act the mode of obtaining equitable 
execution was by issuing a writ of 
elegit, and, without obtaining a re- 
turn, to file a bill in equity alleging 
that plaintiff had issued his writ of 
elegit, and that owing to legal im- 
pediments it could not be enforced at 
law, and asking for payment of the 
judgment debt by means of a receiver. 
Boe Bank v. Davies, 9 Ch. 

Fe 5s 


98. Smith v. Cowell, 6 Q. B. D. 75; 
Salt v. Cooper, 16 Ch. D. 544; Anglo- 
Italian Bank v. Davies, 9 Ch. D. 275; 
Kinnear v. Clyne, 18 Ont. L. 457, 13 
OntWR 1138; McLean yv. Allen, 14 
Ont. Pr. 84. 


99. Smith v. Cowell, 6 Q. B. D. 75; 


Italian Bank v. Davies, 9 Ch. D. 275. 


[a] “Interlocutory order.”—The 
words “interlocutory order,’ in the 
Judicature Act of 1873, are not con- 
fined in their meaning to an order 
made between writ and final judgment, 
but mean an order other than final 
judgment in an action, whether such 
order be made before judgment or 
after. Smith, v.. Cowell, 6.0: 8. D.. 753 
Barrowman v. Fader, 32 N. S. 284. 


1. Davidge v. Kirby, 10 B. C. 231; 
Nova Scotia Min. Co. v. Greener, 31 
N. S. 189; Re Asselin, 4 Ont. L. 170, 
2 OntWR 712; Imperial Bank v. Twy- 
ford, (N. W. Terr.) 1 WestLR 157. 


2. Anglo-Italian Bank v. Davies, 
S°Che D2i5. 


3. Harris v. Beauchamp, [1894] 1 
Q. B. 801; In re Shephard, 43 Ch. D. 
131; In re Potts, [1893] 1 Q. B. 648; 
Re Craig, 18 Ont. Pr. 270. 


[a] Execution on judgment in fa- 
vor of decedent.—Under order XLII 
rule 23, substituting for a scire facias 
or writ of revivor an execution for 
the enforcement by executors of a 
judgment recovered by the testator 
before his death, a receivership, or 
equitable execution, is not available, 
especially when such rule is consid- 
ered with rule 8 of the same order 
in which “issuing execution” is de- 
fined as the issuing of any such proc- 
ess as, under the preceding rules of 
the order, is applicable to the case, 


deal with various matters and meth- 
ods of enforcing judgments, but are 
wholly silent as to a receivership. 
Ps Mace v. Norburn, [1894] 1 Q. B. 


4. See cases supra note 3. 


5. Harris v. Beauchamp, [1894] 1 
Q. B. 801; Ideal Bedding Co. v. Hol- 
land, [190%] 2 Ch. 15%: “nere Peace: 
24 Ch. D. 405; Anglo-Italian Bank v. 
Davies, 9 Ch. D. 275; Barrowman v. 
Fader, 32 N. S. 284. 


6 Morgan v. Hart, [1914] 2 K. B. 
183; Harris v. Beauchamp, [1894] 1 
Q. B. 801; O’Donnell v. Faulkner, 1 
Ont. L. 21; Langstaff v. Squirrell, 18 
Sask. L, 250. 


7. Davidge vi Kirby, 10, BiG 238 
Langstaff v. Squirrell, 18 Sask. L. 250. 


8 Harris v. Beauchamp, [1894] 1 
Q. B. 801; Holmes v. Millage, [1893] 1 
Q. B. 551; Manchester, ete., Banking 
Co. v. Parkinson, 22 Q. B. D. 173; Nova 
Scotia Min. Co. v. Greene, 31 N. S. 189. 

9. Goldschmidt v. Oberrheinische 
Metallwerke, [1906] 1K. B. 373; Man- 
chester, etc., Dist. Banking Co. v. 
Parkinson;>:22: QQ. BooD. 173s. Tare 
Coney, 29 Ch. D. 993. 

10. See supra § 34. 


SORE Naumburg v. Hyatt, 24 Fed. 


12. Langstaff v. Squirrell, 18 Sask. 
L. 250: 
13. Langstaff v. Squirrell, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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III. APPOINTMENT, QUALIFICATION, AND TENURE'4 


[§ 36] A. Jurisdiction To Appoint!*—1. In Gen- 
A court of equity or chancery or a 
court possessed of equitable or chancery jurisdiction 
has inherent'® power to appoint a receiver,!’ and 
in some jurisdictions its power has been confirmed 
or sanctioned by statutory provisions.§ 
herent power of a court to appoint a receiver is ref- 
erable solely to those powers which the court exer- 
cises as a court of chancery;*® a court of law has 
no inherent power in this regard.?° 


eral—a. Courts. 


[By Stanutry A. Hacxert] 


The in- 
receivers. 


sions. 
However, the 


subject of the appointment of receivers has been 


14. Appointment of receiver: 

Ancillary receiver see infra §§ 676— 
681. 

a ant of bankruptcy see Bankruptcy 

5 

Injunction against suit for 
junctions § 126. 

Judicial notice of see Evidence §8§ 
OMS shel INT 

Parol evidence of see Evidence § 1287. 

Prohibition of see Prohibition § 51. 


15. Constitutionality of: 
Appointment by legislature see Con- 
stitutional Law § 253. 
Statutes authorizing appointment of 
receiver of bank by: 
Bank commissioner 
Banking § 488. 
Comptroller of currency see Consti- 
tutional Law § 253. 


Power or jurisdiction to appoint re- 

ceiver: 

As dependent on notice of application 
see infra § 53. 

As incident to power to grant injunc- 
tion see supra § 6. 

At instance of ordinary creditor of in- 
dividual see supra § 14. 

Of national bank, by comptroller of 
ee see Banks and Banking § 
15 


16. Ala.—Ensley Dev. 
ell, 147 Ala. 300, 40 S 1387. 


Fla.—Armour Fertilizer Works v. 
Brooksville First Nat. Bank, 87 Fla. 
436, 100 S 362. 


Ga.—Jones v. Dougherty, 10 Ga. 273. 


Pee amson v. Wilson, 1 Bland 


Mich.—Grand Rapids Trust Co. v. 
Carpenter, 229 Mich. 491, 201 NW. 448 
[foll Grand Rapids Trust Co. v. Car- 
penter, 229 Mich. 582, 201 NW 882]. 

Miss.—State Bank v. Duncan, 
Miss. 740. 


Mo.—Bushman v. Bushman, 311 Mo. 
551, 279 SW 122; Miller v. Perkins, 154 
Mo. 629, 55 SW 874; Cox v. Volkert, 
86 Mo. 505. 


Mont.—State v. Yegen, 79 Mont. 184, 
255 P 744. 


N. C.—Jones v. Jones, 187 N. C. 589, 
122 SE 370; Skinner v. Maxwell, 66 
INE ey 4 5. 


Okl.—Garrett v. London, 
Ins. Co., 15 Okl. 222, 81 P 421. 


Or.—Wm. H. Taylor Finance Corp. 
v. Oregon Logging, etc., Co., 116 Or. 
440, 241 P 388. 


Tex.—Lauraine v. Ashe, 109 Tex. 69, 
191 SW 568, 196 SW 501. 


Wash.—Washington Iron-Works v. 
Jensen, 3 Wash. 584, 28 P 1019. 


[a] Power is not dependent on 
statute.—State v. Farmers’, etc., Ins. 
Co., 90 Nebr. 664, 134 NW 284, AnnCas 
1913B 643; U. S. Trust Co. iv. New 
York, etc., R. Co., 101 N. Y. 478, 5 NE 
316, 9 NYCivProc 113. 

[b] Courts having full chancery 
jurisdiction in particular matters have 
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see In- 


see Banks and 


Co. v. Pow- 
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etc., F. 


inherent power to appoint receivers. 
Sloan v. Moore, 37 Pa. 217. 


[c] Federal equity jurisdiction.— 
The general power to appoint receiv- 
ers in proper cases and under proper 
circumstances inheres in federal equi- 
ty jurisdiction. Road Impr. Dist. No. 
7 v. Guardian Sav., etc., Co., 298 Fed. 
272 [rev on other grounds 267 U.S. 1, 
45 SCt 201, 69 L. ed. 487]. 


17. Cal.—Ex p. Cohen, 5 Cal. 494. 


Fla.—Hillsborough Grocery Co. v. 
Ingalls, 60 Fla. 105, 53S 930. 


Mass.—Hampden Nat. Bank  v. 
Hampden R. Corp., 246 Mass. 404, 141 
NE 107. 


Mo.—Kienker vy. Power Truck, etc., 
Co., 19 SW (2d) 1060. 


N. C.—Battle v. Davis, 66 N. C. 252. 


Okl.—Severns v. English, 19 Okl. 
567, 101 P 750. 


[a] Appointment subject of equi- 
table jurisdiction.—Naumburg vy. Hy- 
att, 24 Fed. 898. 


[b] General equity jurisdiction.— 
(1) Under a statute creating a new 
equitable right in respect of the ap- 
pointment of receivers, the enforce- 
ment of which would devolve upon a 
court of chancery, the power may be 
exercised by the court having general 
equity jurisdiction. Potter v. Mer- 
chants’ Bank, 28 N. Y. 641, 86 AmD 
273; Jelly v. Paraiso Reduction Co., 1 
NYS 111, 15 NYCivProc 86. (2) And 
such a court in administering the rem- 
edy is held to act as one of general 
jurisdiction and not in the exercise of 


a mere _ special statutory power. 
Bangs v. Duckinfield, 18 N. Y. 592 
Loverr in effect Bangs v. McIntosh, 23 


Barb. (N. Y.) 591]; Palmer y. Clark, 


4 AbbNC (N. Y.) 25 


[c] Equitable principles (1) gov- 
ern the jurisdiction of the courts of a 
state to appoint receivers where there 
is no general statute on the subject. 
McDougall v. Huntington, ete., R., etc., 
Co., 294 Pa. 108, 143 A 574. (2) Equi- 
table principles as governing remedy 
generally see supra § 3. 

[ad] Statutory summary proceed- 


ing.—Where a circuit court is a court 
of law or a court of equity, it acts as 


the one or the other according to the, 


nature of the particular matter which 
the law refers to its jurisdiction, and 
a statutory proceeding to be begun by 
petition rather than by summons, in 
which a receiver is to be appointed, is 
held to be one in which such court, to 
which the jurisdiction of administer- 
ing the remedy is referred, acts as a 
court of equity. Gephart v. Starrett, 
47 Md. 396. 


18. Grand Rapids Trust Co. v. Car- 
penter, 229 Mich. 491, 201 NW 448; 
Kienker v. Power Truck, etc., Co., 
(Mo.) 19 SW (2d) 1060; Bushman vy. 
Bushman, 311 Mo. 551, 279 SAL ee) 
Westinghouse Blectric Mfg. 

Barre, etc., Tract. etc, Co., 97 vie "306, 
123 A 201. 


Particular courts.?® 


regulated by various statutory provisions under 
which the power has sometimes been enlarged,”?? and 
extended to actions at law,2? or conferred upon all 
of the courts of the state.?* 

Under constitutional provisions certain courts 
may,”* or may not,*° have jurisdiction to appoint 
Constitutional jurisdiction is not,?® and 
cannot be,?* taken away by code or statutory provi- 


A court of common pleas has 


[a] Same power as that exercised 
by courts of chancery is conferred up- 
on the court under the code. Bitting 
v. Ten Eyck, 85 Ind. 357. 


[b] Statutes relating to judge or 
chancellor.—(1) In one jurisdiction 
a statute providing for the appoint- 
ment of receivers by the chancellor in 
a certain class of cases is construed 
to lodge the appointing power in the 
court of chancery, and not in the chan- 
eellor in his personal capacity or as a 
mere commissioner, statutory magis- 
trate, or legislative agent. In re Pub- 
lic Service R. Co. 95 N.. J. Hq? 31, 122 
A 209; Delaware Bay, ete., R. Co. v. 
Markley, 45 N. J. Eq. 139, 16 A 436. 
(2) However, in another jurisdiction 
wherein the supreme court has only 
appellate jurisdiction in receivership 
proceedings, a statute conferring upon 
each justice of the supreme court the 
power and authority of a chancellor 
to appoint receivers is held not to en- 
large or modify the chancery jurisdic- 
tion of the supreme court. Westing- 
house Plectric Mfg. Co. v. Barre, etc., 
Tract., ete., Co., 97 Vt. 306, 123 A 201. 


19. Folsom v. Evans, 5 Minn. 418. 


[a] Under judicial systems which 
blend law and equity practice or ad- 
minister legal and equitable remedies 
through the same court or through 
the same forms of procedure, the in- 
herent power of the court to appoint 
a receiver is referable solely to its 
power as a court of chancery. Folsom 
v. Evans, 5 Minn. 418. 


20. I1l.Myres v. Frankenthal, 55 
Til. A. 390. 
Minn.—Folsom v, Evans, 5 Minn. 


418. 


Mo.—Miller v. Perkins, 154 Mo. 629, 
55 SW 874. 

Nebr.—Murphy v. Fidelity Mut. F. 
Ins. Co., 69 Nebr. 489, 95 NW 1022. 

N. J.—Oehme v. Rucklehaus, 50 N. 
J. L. 84, 11 A 145. 

Eng.—Walmsley v. Mundy, 13 Q. B. 
D. 807. 

21. Kimbrough ‘v.. J, K. Orr’ Shoe 
Co., 98 Ga. 537, 25 SE 676; John L. 
Roper Lumber Co. v. Wallace, 93 N. C. 
22; Anglo-Italian Bank y. Davies, 9 
Cha Divs. 

22. See supra § 7. 

23. Troughber v. Akin, 109 Tenn. 
451, 73 SW 118; Enochs v. Wilson, 11 
aa (Tenn.) 228. 

Flynn v. Southern Surety Co., 
200 FL A. 38 (superior court of Cook 
county); Long v. Wortham, 4 Tex. 
381 (district court). 


25. Garrett v. London, etc., F. Ins. 
Cour 15, Okk ©2722; SP 4200 

26. Bateman v. San Francisco Su- 
per. Ct., 54 Cal. 285; Smith v. White, 
62 Nebr. 56, 86 NW 930. 

27. See cases supra note 26. 


28. Power of court of: 
Bankruptey see Bankruptcy § 161. 
Probate jurisdiction see Courts § 427. 
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jurisdiction to appoint a receiver.?® In some Juris- 


dictions a county court is without jurisdiction to 
appoint a receiver,®°® but in other jurisdictions code 
or statutory provisions are construed to vest it with 
jurisdiction in certain cases.** Likewise in some, *” 
but not other,?* jurisdictions an appellate court has 
power to appoint a receiver. 


Jurisdiction of cause. A court may have power 
to appoint a receiver where it has jurisdiction of the 
cause,** or at least where, as a court of equity, it has 
such jurisdiction,®® but not after it has lost juris- 
diction of the cause.*° 

Priority in acquiring jurisdiction.*” The general 
rule that, where two suits are commenced in different 
courts, and the subject of the action and the parties 
are the same in each, the court which first acquires 
jurisdiction should dispose of the whole matter?* may 
be applicable to suits wherein the appointment of a 
receiver is sought,®® unless the.parties are not the 
same in both cases.*° 


Lack of application.4: In some states it is held 
that an application in some form is jurisdictional ;*? 
but in other states it is held that the filing of a peti- 
tion is not essential to the jurisdiction of the court 
to appoint a receiver,*? and, as hereinafter stated, it 
is a general rule that a receiver may be appointed 
by the court upon its own motion.** 


Defective pleadings do not render the appoint- 
ment of a receiver open to challenge for lack of ju- 


risdiction where facts sufficient to invoke the juris-: 


29. State v. Thomas, 
450, 169 NE 454; 


LOT Oh wiSt: 
Eureka Specialty Co. 


[a] 


RECEIVERS 


After remand of case by appel- 
late court, and while the whole mat- 


[§§ 36-37 


diction of the court are clearly inferable from, if not 
expressly stated in, the pleadings.*° 


Nonjoinder of party.*° The power and jurisdic- 
tion of the court to appoint a receiver are not affected 
by the fact that a person who may claim an interest 
in the property involved is not made a party to the 
suit.47 

Error in appointing a receiver does not necessarily 
indicate that the court acted without jurisdiction.**® 


[§ 37] b. Judges and Officers of Courts. Partic- 
ular officers held to be without power to appoint re- 
ceivers include a clerk of court*? and a court com- 
missioner.°° 

Judge.®! Ordinarily a receiver may be appointed 
by a judge,®? but the rule is otherwise as to a police 
judge,®* and, in,some states, as to a cireuit judge.** 
In the absence of a constitutional or statutory provi- 
sion conferring it, a county judge is without power 
or authority to appoint a receiver;°° but a statute 
expressly granting authority to a county judge to 
appoint receivers in the absence of the district or 
circuit judge from the county is constitutional;°® 
and it will be presumed in a collateral proceeding that 
a county judge would not have made an order of 
appointment unless the district or circuit judge had 
been absent from the county.®* 


Master.°* In some,°® but not other,®° jurisdic- 
tions, a master has power to appoint a receiver. 


Register may appoint a receiver in some states.°? 


S 718; Young v. Hamilton, 135 Ga. 
339, 69 SE 593, 31 LRANS 1057, Ann 


v. Settelmeyer, 22 Oh. A. 197, 153 NE | ter is in the trial court, the appellate | Cas1912A 144; In re Knickerbock 

226. > court may not appoint a receiver.| Bank, 19 Barb. (N. Y.) 602; Cincin- 
[a] Jurisdiction is independent of | Story v. Knapp, 27 Oh. A. 493, 161 NE] nati, etc., R. Co. v. Sloan, 31 Oh. St. 1. 

motor transportation legislation.— | 498. 53. Reed v. Taylor, 78 SW 892, 25 

State v. Thomas, 121 Oh. St. 450, 169 After dismissal of suit see supra} KyL 1793. 

NE 454. EB 54. Alexander v. Manning, 58 Miss. 
30. . Cochran v. Simmons, 178 Ky. 37. Subsequent appointments sece| 634; Battery Park Bank y. Western 

Oil, 


402, 199 SW 66 [den reh 177 Ky. 562, 
197 SW 930]. 


Be of county judge see infra § 


tnfra § 
38. 
39. 


See Courts § 583. 
See Courts § 583. 


ee Bank, V2.7 Ni Co .432) Sie Sins 


[a] Code provisions construed not 
to confer power to appoint a receiver 


31. Second Ward Bank y. Upmann, 
12 Wis. 490. 


32. EHKastman vy. Cain, 45 Nebr. 48, 
63 NW 123; Kerr v. White, 7 Baxt. 
(Tenn.) 394; West v. Weaver, 38 
Heisk. (Tenn.) 689; Embree vy. Mc- 
Curdy, 14 Ont. L. 325, 10 OntWR 131. 


Appointment during pendency of ap- 
peal see Appeal and Error § 1386. 


In Idaho see Courts § 469. 


33. Roberts v. W. H. Hughes Co., 
86 Vt. 460. 85 A 982. See Fernandez v. 
Peo., 15 Porto Rico 605 (it is doubt- 
ful whether the supreme court pos- 
sesses power to appoint). 


In Texas see Courts § 555, 


34. Lauraine v. Ashe, 109 Tex. 69, 
191 SW 563, 196 SW 501. 


_[a] Where court has right to de- 
cide case, it has jurisdiction to ap- 
point a receiver. State v. Washoe 
County Second Judicial Dist. Ct., 48 
Nev. 198, 228 P 617 [foll Maitia v. Al- 
wee Land, etc., Co., 49 Ney. 451, 248 P 


Necessity of: 

Jurisdiction to grant main relief see 
supra § 5. 

Pendency of cause see supra § 9. 


35. National Park Bank v. God- 
dard, 131 N. Y. 494, 30 NE 566 [aft 
62 Hun 31, 16 NYS 343]. 


36. Decker v. Berner’s Bay Min. 


Co., 3 Alaska 280; Estes v. Call 
164 Ga. 744, 1389 SM 532. See ees 


40. Carter v. Dime Savy. Bank, 61 
Nebr. 587, 86 NW 29. 
41. Cross references: 
Application generally see infra §§ 42- 
47. 
Lack of prayer for receivership see 
infra § 46. 


42. Doggett v. Johnson, 77 Mont. 
461, 251 P 145. 


43. Klonne v. Bradstreet, 2 Handy 
(Oh,) 74, 12 Oh. Dee. (Reprint) 336; 
Waters-Pierce Oil Co. vy. State, 47 
Tex. Civ. A. 299, 105 SW 851 [writ of 
error dism 212 U.S. 112, 29-SCt 227, 
53 L. ed. 431]. 


44. See infra § 41. 


45. People’s Bonded Trustee v. 
Wight, (Utah) 272 P 200. 


46. Parties on application general- 
ly see infra § 52. 


47. ‘Tabeka v. San Joaquin County 
Super. Ct., 43 Cal. A. 469, 185 P 406. 


48. Presidio Min. Co. v. Overton, 
286 Fed. 848; Riant Amusement Co. 
v. Bailey, 80 Colo. 65, 249 P 7: Mc- 
Nealey v. Rouse, (Mo.) 264 SW 383; 
State v. Washoe County Second Ju- 
dicial Dist. Ct., 48 Nev. 198, 228 P 
617 [foll’ Maitia v. Allied Land, ete., 
Co., 49 Nev. 451, 248 P 893]. 


49. See Clerks of Courts § 83. 
50. See Court Commissioners § 4. 
51. Appointment by special judge 


See Judges § 229. 
52. Beard v. Viser, 86 Fla. 265, 97 


upon a circuit judge include provi- 
sions: (1) Conferring power upon him 
to issue remedial writs. Alexander 
v. Manning, 58 Miss. 634. (2) Rela- 
tive to proceedings in vacation where 
a judge is disqualified. Alexander v. 
Manning, supra (such a provision only 
means that in such an emergency the 
application may be made to a chan- 
cellor or a judge of the adjoining dis- 


trict, each class of judicial officers ex-~ 


ercising the powers appropriate to 
his sphere). 


55. Ruthrauff v. Kresz, 13 Cal. 639. 


56. Finerty v. Williams, 81 Okl. 
409, L96VP 709: 


57. H. B. Claflin Co. v. Gibson, 51 
SW 439, 21 Kyl 337; Finerty v. Wil- 
liams, 81 Okl. 709, 196 P 709. 


58. Reference for selection or ap- 
pointment of receiver see infra § 85. 


59. Wahl v. Nugent, 18 Sask. L. 1, 
[1924] 1 DomLR 157; Alliance Securi- 
ee oor bi Ltd. v. Postnikoff, 16 Sask. 


60. Brush v. Blanchard, 19 Ill. 31. 


61. Howell v. Harris, Cortner & 
Co., 168 Ala. 388, 52 S 935, AnnCas 
1912B 234; Htowah Min. Co. v. Wills 
Valley Min., etc., Co., 106 Ala. 492, 17 
S 522; Werborn vy. Kahn, 93 Ala. 201, 
3 Si ee Heard v. Murray, 93 Ala. 127, 


[a] Under former code provisions, 
the rule was otherwise. Ex p. Smith, 
23 Ala. 94 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 38-39] 


[§ 38] 2. At Chambers or in Vacation.*? 
appointment of a receiver by a judge in vacation 
or at chambers is permissible under the wording of, 
and construction placed upon, statutes or rules of 
court in many,°®? although not all,** jurisdictions. 
Where the case is one in which the appointment may 
not be made by a judge in chambers, it may not be 


made by a master in chambers.°® 


[§ 39] 3. Venue and Territorial Jurisdiction.*® 
A receiver may be appointed where the court has 
jurisdiction of the subject matter and the parties,®* 
but not where both the subject matter and defendant 
are without the territorial®® jurisdiction of the 
Except in some jurisdictions,*® a court of 
’ chancery which has jurisdiction of the parties may 
appoint a receiver of property beyond its territorial 
jurisdiction,*? even though the receiver may be un- 
der the necessity of asking the assistance of foreign 
courts to obtain possession of the property.?? 


court.®® 


62. In insolvency proceedings see 
Insolvency § 80. 

63. U. S.—Horn v. Pere Marquette 
Rr Co, 151 Hedy 626. 

Ala.—Ensley Dev. Co. v. Powell, 147 
Ala. 800, 40 S 137; Moritz v. Miller, 


87 Ala. 331, 6 S 269; Harwell v. Potts, 
80 Ala. 70; Micou v. Moses, 72 Ala. 
ASO W Hx, Dp. Smith, 23) Ala, ‘94; 


Ark,—Franklin vy. Meyer, 36 Ark. 96. 
Roan aMisele Vv. sDrumbo, (565 Cal: 
6. 


Ga.—Caswell v. Bunch, 7 SE 270. 


Ind.—Chicago, ete., R. Co, v. St. 
Clair, 144 Ind. 371, 42 NE 225; Mauch 
Chunk First Nat. Bank v. U. S. En- 
caustic Tile Co., 105 Ind. 227, 4 NE 
846; Pressley v. Lamb, 105 Ind. als 
4 NE 682. 


Iowa.—McKee v. Murphy, 138 Iowa 
322, 118 NW 499; French v. Gifford, 
30 Iowa 148. 


Ky.—wWilson vy. Aultman, etc., Co., 
91 Ky. 299, 15 SW 783, 12 KyL 881; 
Hurst v. Nicola Bros. Co., 65 SW 364, 
23 KyL 1406. 


La.—New Orleans v. Gauthreaux, 32 
La. Ann. 1126. 


Mass.—Wheelock v. Hastings, 4 
Metc. 504; Kimball v. Morris, 2 Metc. 
573. 

Mo.—State v. McQuillin, 260 Mo. 
164, 168 SW 924; State v. Woodson, 
161 Mo, 444, 61 Sw 252; State v. Phe- 
nix Loan Assoc., 159 Mo. 102, 60 SW 
74; State v. Hairzel, 137 Mo. 435, 37 
SW 921, 38 SW 961; St. Louis R. Co. 
v. Wear, 135 Mo. 230, 36 SW 357, 658, 
33 LRA 341; Greeley v. Provident Sav. 
Bank, 103 Mo. 212, 15 SW 429; Wil- 
son v. Hays, 139 Mo. A. 613; 123 SW 
540. 

N. Y.—Webber v. Hobbie, 13 HowPr 
382. 

S. C.—Truesdell v. Johnson, 144 S. 
C. 188, 142 SE 348;° Harmon v. Wage- 
ner, 33 Se 487, 12 SB 98; Pelzer v. 
Hughes, 27 S. Cc 408, 3 SE 781; Kil- 
gore v. Hair, 19 S. C. 486. 


Tex.—Lyons-Thomas Hardware Co. 
v. Perry Stove Mfg. Co., 88 Tex. 468, 
27 SW 100; Williams v. Odell, (Civ. 
A.) 47 Sw 151; New Birmingham 
Iron, etc., Co. v. Blevins, 12.Tex. Civ. 
A. 410, 34 SW 828. 


W. Va.—Kerr v. Hill, 27 W. Va. 576. 


Sask.—Powell v. North Saskatche- 
wan Lands Co., 7 Sask. L. 417. Com- 
pare Latourneau v. Christie Rieger 
Realty Co., (Sask.) 20 DomLR 965 
(the application “must be made to the 
Court and not to a Judge in Chambers 
in all cases for the appointment of a 
receiver excepting for one by way of 
equitable execution’’). 


[a] Statute or rule of court au- 
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Fact that defendant is nonresident of state does 
not affect the authority of a court to appoint a re- 
ceiver of property within the territorial jurisdiction 
of the court,’* at least where there are exceptional 
circumstances,’* as where defendant is an inmate 
of a lunatic asylum in another state;7® but where 
the purpose is to wind up a corporation,’® or a ¢o- 


partnership,’” on account of alleged insolvency or 


thorizing appointment by judge is 
construed to authorize the appoint- 
ment to be made at chambers. Glass 
v. Gould, 41 Okl. 424, 138 P 796; Pye- 
att v. Prudential Ins. Co., 38 Okl. 15, 
131°P 914, AnnCas1915C 894; Alliance 
Securities Corp., Ltd. v. Postinkoff, 16 
Sask. L. 218. 


[b] As incident to statutory pow- 
er to grant injunction, a judge may 
in an otherwise proper cause exer- 
cise the power in vacation to appoint 
areceiver. Smith v. Butcher, 28 Gratt. 
(69 Va.) 144; Penn v. Whiteheads, 12 
Gratt. (53 Va.) 74. 

{c] Receiver of lunatic’s estate.— 
Under the North Carolina statute a 
judge out of court may appoint a re- 
ceiver, of the estate of an insane per- 
son during the pendency of an action 
against his removed guardian. In re 
Hybart, LI9 UN; €. 359,25 SH 963: 


{d] Formerly in Indiana the stat- 
utes did not authorize the appoint- 
ment of a receiver by a judge in vaca- 


tion. Newman vy. Hammond, 46 Ind. 
119, 

64. Hammock v. Farmers’ L. & T. 
Co.,, LOST Sit, 26 L.-ed. L111: Her 


vey v. Illinois Midland R. Co., 28 Fed. 
169 (both cases dealing with the pow- 
er of an Jllinois judge); Wakefield v. 
Turner; 6, B.C. 2168 


[a] Where power to appoint has 
been granted to court, and not to a 
judge, it cannot be exercised at cham- 
bers. Wakefield v. Turner, 6 B. C. 216. 


65. Latourneau y. Christie Rieger 
Realty Co., (Sask. ) 20 DomLR 965. 


66. Cross references: 

Foreign and ancillary receivers see 
infra §§ 636-696. 

Receivership of railroad extending 
beyond territorial jurisdiction of 
court see Railroads § 834, 

Venue: 

As between federal districts see 
Federal Courts § 
In mortgage foreclosure suit see 


Corporations § 2753; Mortgages 
§ 1692. : 
Where corporate receivership is 


sought see Corporations §8§ 27538, 
SLED. 


67. Hillsborough Grocery Co. v. 
Ingalls, 60 Fla. 105, 53 S 930; State 
v. Washoe County Second Judicial 
Dist. Ct., 48 Nev. 198, 228 P 617 [foll 
Maitia v. Allied Land, etc., Co., 49 
Nev. 451, 248 P 893]; Cameron v. 
White, 128 Okl. 251, 262 P 464. 

68. Harvey v. Varney, 104 Mass. 
436; Field v. Ripley, 20 HowPr (N. 
NO PAGE 

69.. Mull v. Akins, 153 Ga. 92, 111 
SE 650. 

70. Kittel v. Augusta, etc., R. Co., 
78 Fed. 855; Miller v. Perkins, 154 Mo. 


fraudulent transactions, or where it is desired to 
obtain a general receivership,’® initial proceedings 
should be at the place of domicile; and so under a 
local statute providing insolvency proceedings for 
the administration of the estates of insolvent debtors, 
it is held that a receiver cannot be appointed for the 
estate of a resident of another state.”° 

District, circuit, or county. 
sitting in one judicial district may not appoint a re- 
ceiver in a suit pending in another district;®° and in 
some jurisdictions a receiver may not be appointed 


Ordinarily, a court 


629) 55 SiW “84s UMexas ete. mean co. 
86 Pexa5ii1).026 SS Wil5O9 e225) 

Contra Wilmer v. Atlanta, 
etc., Air-Line R. Co., 30 F. Cas. No. 
17,775, 2 Woods 409. 


Tle LLUStonwavallOOx: 
74, 172 P 992; Fenner v. Sanborn, 3 
Barb. (N. Woy 610; In re Besuden, 5 
OhS&CP 565, 7 OhNP 538; Inre Maud- 
slay, [1900] 1 Ch. 602. 


“Tt is unnecessary that property 
constituting the subject matter of a 
receivership be within the jurisdic- 
tion of the court, provided the parties 
in interest be subject to the control 
of the court.” Huston v. Cox, supra. 


[a] For example (1) a court of 
equity in England will appoint a re- 
ceiver over estates in Ireland. Houl- 
ditch vy. Donegal, 8 Bligh N. S. 301, 
o Reprint: 9555 2) Cl & ik. 7470506 Re- 
print 1232; Langford v. Langford, 5. 
L. J. Ch. 60. (2) So it may appoint 
a receiver in India, with sureties res- 
ident in England. Cockburn v. Ra- 
phael, 2 Sim. & St. 453, 1 EngCh 453, 
Dik Reprint 419.5" “Goo And so it may 
appoint a receiver of property in a 
foreign country. In re Maudslay, 
[1900] 1 Ch. 602; Hinton vy. Galli, 24 
ed Chelan. 


72. In re, Maudslay, [1900] 1 Ch. 
602; Smith v. Smith, 10 Hare appen- 
dix 1xxi, 44 EnegCh 795, 68 Reprint 


[a] It will be assumed by the court 
to which the application is made that 
the courts of foreign jurisdictions ° 
will assist the receiver to obtain pos- 
session. Barbour v. Lockard, 9 Oh. 
Dec. (Reprint) 254, 11 CincLBul 319. 

Judicial protection of receiver's. 
possession of property in another ju- 
risdiction see infra, § 143. 

73. Hellebush y. Blake, 
349, 21 NE 976. 

74. Hutchinson v. American Pal- 
ace-Car Co., 104 Fed. 182. 

75. Beall v. Stokes,,95 Ga. 857, 22 
SE 637 

76. eee Corporations § 4046. 

77. Hutchinson_v. American Pal- 
ace-Car Co., 104 Fed. 182 (dictum). 

78. Hutchinson y. American Pal- 
ace-Car Co., supra. 


ie 42 Phillips v. Newton, 


1038>Kane 73, 


119 Ind. 


LZ Eade 


a Hampton v. O’Shea, 116 Nebr. 
230, 216 NW 668. 


[a] Judges of different districts.— 
GEN TEA: motion for a receiver must be 
made before a resident judge of the 
district or one assigned to the dis- 
trict and holding the courts thereof 
by exchange; or at least, in analogy 
to the grant of restraining orders, if 
the motion for a temporary receiver-is 
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(53°C. J.J 
where the sole defendant is not a resident of the 
county in which the suit was brought,*+ or where only 
one of several defendants is alleged to be a resident 
of the county and he is proved not to be a resident 
of that county.82 However, in jurisdictions where- 
in a judge has authority to appoint a receiver at 
chambers,** he may hear the application and make 
the appointment at any place in his district or ¢ir- 
cuit,S+ even outside of the county in which the ae- 
tion is pending ;** and, under the construction placed 
upon some statutes, a judge of another district or 
circuit may, under some circumstances, appoint a 
receiver at chambers,*® or while sitting in a county 
other than the one in which the cause was heard.** 
Where the property involved is located in two or more 
districts, circuits, or counties, a receiver of all the 
property may be appointed in one district, circuit, or 
county.8§ 

[§ 40] 4. Appointment by Consent of Parties.*® 
Jurisdiction to appoint a receiver cannot be conferred 
by consent or stipulation;®° that the parties in in- 
terest have agreed to the appointment does not re- 
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lieve the court from looking at the question of ju- 
risdiction,®+ and especially from inquiring whether 
the application for receivership is with the view of 
obtaining final relief or merely for the purpose of 
securing a receivership;®? an order for a receiver- 
ship will not be made in an improper case on the 
consent of both parties to the suit,®* more especially 
where the rights of third persons may be concerned ;°* 
and the fact that both parties in their pleadings ask 
for the appointment of a receiver does not justify 
the court in making the appointment upon the mo- 
tion of one of them whose moving papers show no 
ground for such appointment other than the concur- 
rent demands therefor in the pleadings.9® Where 
the court has jurisdiction to appoint a‘ receiver in 
a particular cause, however, the appointment may 
proceed upon the consent of the parties interested ;°° 
and in such a case the appointment is not invalid on 
the ground that the proceedings are not adversary 
in character because defendant enters his appear- 
ance voluntarily and answers admitting the allega- 
tions of the complaint.°* 


granted by another judge than one of 
those just named, the order must be 
made returnable before one of such 
judges. Worth v. Piedmont Bank, 121 
N. C. 343, 28 SE 488; Corbin v. Berry, 
83 N. C. 27. (2) The order to show 
cause may be made returnable before 
a judge residing in the district in 
which the order was made but as- 
signed to a different district. Stith 
Vardiones 1OlaN. .G, 360, 8 SH Lb, 


81. Vizard v. Moody, 115 Ga. 491, 
41 SE 997. 

Exception where defendant is luna- 
tic and in another state see supra text 
and note 75. 


82. Goodman y. Mitcham, 160 Ga. 
546, 128 SE 793. 

83. See supra § 38. 

84 Exchange Nat. Bank v. North- 
ern Idaho Pine Lumber Co., 24 Ida. 


671, 185 P 747; Pyeatt v. Prudential 
Ins. €o.; 38 Ok1..15, 131 P 914, AnnCas 


1915C 894; Truesdell v. Johnson, 144 

S. C. 188, 142 SE 343 (dictum). 
COmmeCHICASO.. ElC. Ws!) CO. Ove mits 

Clair, 144 Ind. 371, 44 NE. 225; 


O’Laughlin vy. Prockish, 106 Kan. 616, 
189 P 383; Glass v. Gould, 41 Okl. 424, 
138 P 796; Pyeatt v. Prudential Ins. 
ae 38 Okl. 15, 1381 P 914, AnnCas1915C 


86. Truesdell v. Johnson, 144 S. C. 
188, 142 SE 343 (where the circuit in 
which the cause is triable is without 
a resident judge and the parties con- 
sent. to a hearing before a judge in an 
adjoining circuit). 

87. Rice v. Ahlman, 70 Wash. 6, 126 
P 64 (where he heard the cause in a 
county not within his district). 


88. Shelbyville v. Glover, 184 Fed. 
234,106 CCA 376; Commercial Tel. Co. 
v. Territorial Bank, ete., Co., 38 Tex. 
Civ. A. 192, 86 SW 66. 


[a] In Florida (1) effect is given 
to a statute providing for the ap- 
pointment of a receiver of all the 
property involved, where it is situ- 
ated in more than one of the judicial 
circuits, by the judge of the judicial 
circuit in which the principal or main 
place of business, office, or residence 
of defendant is situated. Beard v. 
Viser, 86 Fla. 265, 97 S 718. (2) Prior 
to the enactment of the statute, it 
was held that a receiver could not be 
appointed by a court of one circuit to 
take possession of property in an- 
other circuit. State v. Jacksonville, 
ete., R. Co., 15 Fla. 201. 


89. Cross references: 
Consent: 
As waiver of, or estoppel to assert, 
objections to appointment see in- 
fra § 104. 
To corporate receivership see Cor- 
porations §§ 3181, 3182. 

Receiver as representative of court 
and parties see infra §§ 163-166. 
Stipulation in mortgage for receiver- 

ship see Mortgages § 1690. 


90. U. S.—Richardson’s Pet., 294 
Fed. 349; Maxwell v. McDaniels, 184 
Fed. 311, 106 CCA 453. 


Cal.—Smith v. Los Angeles County 
Super. Ct., 97 Cal. 348, 32 P 322; Lewis 
v. Shaw, 77 Cal. A. 99, 246 P 86; Au- 
burn First Nat. Bank v. Lassen Coun- 
ty Super: Ct, 12 Cals Aw335, 10% Pr322. 


Fla.—Armour Fertilizer Works v. 
Brooksville First Nat. Bank, 87 Fla. 
436, 100 S 362. 


Ida.—Northwestern, etec., Hypotheek 
Bais v. Dalton, 44 Ida. 120, 256 P 93, 
5. 


Nebr.—Hampton v. O’Shea, 116 
Nebr. 230, 216 NW 668; Vila v. Grand 
Island Electric Light, etc., Co., 68 
Nebr. 222, 94 NW 136, 97 NW 613, 110 
AmSR 400, 68 LRA 791. 


“The rule is well settled that ju- 
risdiction to appoint a receiver cannot 
be conferred on a court by stipulation 
or consent of the parties. The right 
must exist under the law independent 
of the stipulation.” Northwestern, 
etc., Hypotheek Bank vy. Dalton, su- 
pra. 


[a] Bule applied.—(1) The consent 
of parties to the litigation cannot con- 
fer power or authority on a court to 
appoint a receiver, where the plead- 
ings do not state a cause for such 
appointment. Armour Fertilizer 
Works v. Brooksville First Nat. Bank, 
87 Fla. 436, 100 S 362. (2) Where the 
the court has no statutory jurisdiction 
to appoint a receiver, authority to do 
so cannot be conferred by consent or 
a stipulation of parties. First Nat. 
Bank v. Lassen County Super. Ct., 12 
Cal. A. 335,107 P 322. (3) Also, where 
neither equitable nor statutory 
grounds exist for the appointment of 
a receiver, one party cannot confer 
jurisdiction by consent so as to af- 
fect the rights of other parties who 
have not been notified. Vila v. Grand 
Island WHlectric Light, etc., Co., 68 
Nebr. 222, 94 NW 136, 97 NW 613, 110 
AmSR 400, 68 LRA 791. (4) The con- 
sent by defendant, in an ordinary ac- 
tion for the recovery of a debt, to the 


appointment of a receiver, will not 
affect the right of any creditor ag- 
grieved by the order to have it an- 
nulled in a proper proceeding. Smith 
v. Los Angeles County Super. Ct., 97 
Cal. 348, 32 P 322. (5) Administration 
of the affairs of a solvent individual 
is not a recognized head of equity 
jurisdiction, and such want of juris- 
diction over the subject matter is not 
removed and jurisdiction conferred by 
consent of defendant to the appoint- 
ment of areceiver. Richardson’s Pet., 
294 Fed. 349. (6) Likewise, in a num- 
ber of jurisdictions a court of equity 
is without jurisdiction to appoint a 
receiver to administer the assets of an 
individual on the ground of his in- 
solvency, at the suit of a simple con- 
tract creditor (See supra § 14), (7) 
and such jurisdiction cannot be con- 
ferred by the consent of the debtor 
(Maxwell v. McDaniels, 184 Fed. 311, 
106 CCA 453). 


_ Ineffectiveness of consent to confer 
jurisdiction of subject matter upon 
court generally see Courts § 101. 

91. Hutchinson v. American Pal- 
ace-Car Co., 104 Fed. 182. 


92. Hutchinson v. American Pal- 
ace-Car Co., supra. 

93. Whelpley v. Erie R. Co., 29 F. 
Cas. No. 17,504, 6 Blatehf. 271. 

94. Whelpley v. Erie R. Co., 29 F. 
Cas. No. 17,504, 6 Blatchf. 271. 

95. Dusenbury v. Dusenbury, 11 
Daly 112, 4 NYCivProe 126. 

96. U. S.—In re Reisenberg, 208 U. 
S. 90, 28 SCt 219, 52 L. ed. 403; Horn 
v. Pere Marquette R. Co., 151 Fed. 626. 

Cal.—Meyer v. San Francisco Su- 
per. Ct., 200 Cal. 776, 254 P 1108. 

Iowa.—Boston Inv. Co. v. Pacific 
Short-Line Bridge Co., 104 Iowa 311, 
73 NW 8389. 


Nebr.—Veith v. Ress, 60 Nebr. 52, 
82 NW 116. 


Tenn.—Stratton v. Cain, (Ch. A.) 62 
SW 231. 


Tex.—Seagraves yv. Green, 116 Tex. 
220, 288 SW 417. 
[a] Receivership may be only 


method of carrying out agreement of 
the parties that rents and income shall 
be collected only under the authority 
of the court. Bowers v. Durant, 2 
NYSt 127. 


97. Richardson’s Pet., 294 Fed. 
349; Mauch Chunk First Nat. Bank v. 


U. S. Encaustic Tile Co., 105 Ind. 227, 
4 NE 846. : 


SRS TR . 
a Cu Sena hea in an ae coe 
for later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 41-43] 


[§ 41] 5. Appointment on Court’s Own Motion.°’ 
The court or chancellor may upon its or his own mo- 
tion appoint a receiver where the case authorizes or 
requires such action;®® but its or his action in this 
regard will constitute error if a proper case is not 
and where a judicial 
sequestration 1s necessary, and the law has ‘provided 
an officer to take care of the property seized, he'is to 
act only in the event of the parties’ failing to appoint 
and the court cannot 
of its own accord, and without the consent of the 
parties, appoint another as receiver.* 


[§ 42] B. Form and Sufficiency of Applicationt— 
While the use of a bill 
to obtain the appointment of a receiver was sane- 
tioned by some early authorities,® the proper mode 
of proceeding is generally deemed to be by a motion 
or petition filed in a pending cause,® at least where 
the bill does not show all of the facts necessary to. 


made for the appointment ;+ 


a fit and proper sequestrator,” 


1. Form and Verification. 


98. Lack of: 
wpa ad or other application see supra 
36. 
Prayer see infra § 46. 
99. U. S.—Elk Fork Oil, etc., Co. v. 
Foster, 99 Fed. 495, 39 CCA 615. 
een ey v. Buckman, 26 Cal. 


Del.—Gray v. Newark, 9 Del. Ch. 
alee OAL Si0sy VODs 
Ga.—McGarrah v. Southwestern 


Georgia Bank, 117 Ga. 556, 43 SE 987. 


N. Y.—O’Mahoney v. Belmont, 62 
INGE YG mos: 


Oh.—Klonne v. Bradstreet, 2 Handy 
74, 12 Oh. Dec. (Reprint) 336. 
Tex.—Spence v. State Nat. Bank, 
(Civ. A.) 294 SW 618 [aff (Commn. 
A.) 56 SW (2d) 754]; Crawford_v. 
Crawford, (Civ. A.) 163 SW 115; Wa- 
ters-Pierce Oil Co. v. State, 47 Tex. 
Civ. A.” 299, 105 SW 851 [writ of 
error dism 212 U. S. 112, 29 SCt 227, 
53 L. ed. 431]. 
W. Va.—Vaughan vy. Vaughan, 
iW... Va. 561, 133 SH 158. 


Compare White v. Britton, 72 S. C. 
175, 51 SE 547 (the appointment in 
question is objectionable on several 
grounds, one of which is that it was 
made by the judge on his own mo- 
tion). 

1. Augusta Ice Mfg. Co. v. Gray, 
60 Ga. 344; Baker v. Baker, 108 Md. 
269, 70 A 418, 129 AmSR 439. 


2. See Sequestration [35 Cyc 1404]. 

Sum Osi Ve Wane. Bank. jd ops Cae.,) 
418; Frazier v. Willcox, 4 Rob. (La.) 
Diets 


4. Application for receivership as: 
Act of bankruptcy see Bankruptcy § 
ioe 
Jurisdictional see supra § 36. 


5. Morgan v. New York, etc., R. 
Co., 10 Paige (N. Y.) 290, 40 AmD 244 
note; Judson v. Rossie Galena Comed 
Paige GN. Y-) 598,38 AmD 569: 


[a] Receivership as sole relief.— 
(1) Under the exception to the rule 
against the appointment of a receiver 
as the sole relief, in favor of infants, 
idiots, and lunatics (see supra § 28), 
(2) the appointment will not be made 
on petition only, but a bill must be 
filed (Rice v. Tonnele, 4 Sandf. Ch. 
CONE Ys) (5 685 Anonymous, I NG taal 
26 Reprint 363; Bx p. Mountfort, 15 
Ves. Jr. 445, 33 Reprint 822). 


6. Pressly v. Harrison, 102 Ind. 14, 
1 NE 188; Pouder v. Tate, 96 Ind. 330; 
Jebb Realty Serv. Corp. v. McIntosh, 
26 Oh. A. 143, 159 NE 143; Troughber 
v. Akin, 109 Tenn. 451, 73 ‘SW 118. 

[a] Pleading asking receivership 
only, and not other relief, is a mere 
motion paper or petition. Gauer v. 
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the relief.7 


ly pursued.?® 


Voltz, 190 Ill. A. 189. 


{b] In Philippines a proceeding for 
the appointment of a receiver should 
be by petition and not by motion. Vel- 
asco v. Gochuico, 28 Philippine 39. 


7. Joseph Dry Goods Co. v. Hecht, 
120 Fed. 760, 57 CCA 64;- Harris v. 
U. S. Savings Fund, etc., Co., 146 Ind. 
265, 45 NE 328; Langdon v. Vermont, 
Cle ResConsiodv Cano ou 


[a] Grounds shown by motion.— 
The grounds for the appointment of a 
receiver need not be incorporated into 
the pleadings, but it is enough if the 
pleadings disclose a case of the class 
in which receivers may be appointed, 
and the special reasons therefor may 
be set out in a motion. Commercial, 
ete., Bank v. Corbett, 6 EF. Cas. No. 
3,057, 5 Sawy. 172; Hottenstein v. Con- 
rad, 9 Kan. 435. 

8. Doggett v. Johnson, 
461, 251 P 145. 

9. Bangs v. McIntosh, 23 Barb. (N. 
ny eb ule 

Application for receivership of cor- 
poration generally see Corporations §§ 
3190-3196. 

10. Use of affidavits or verified 
pleadings as evidence see infra § 63. 


11. New Castle, etc., R. Co.’s App., 
3 Walk. (Pa.) 281; Troughber v. Akin, 
109 Tenn. 451, 73 SW 118; Hungerford 
v. Cushing, 8 Wis. 320. 


[a] Before answer a receiver is 
never appointed except upon very 
strong special ground supported by 
affidavit. Williamson v. Wilson, 1 
Bland. (Md.) 418; Heller v. Young, 1 
LancBar (Pa.)) 27. : 


[b] When default is entered, the 
rule is to require affidavit before the 
property shall be taken out of the 
custody of its true owners. Baker v 


77 Mont. 


Backus, 32 Ill. 79. 
12. Williamson v. Wilson, 1 Bland 
(Md.) 418; Velasco v. Gochuico, 28 


Philippine 39. 


[a] In New Jersey the invariable 
practice in equity requires the affida- 
vit annexed to the bill to substantiate 
seriatim the material allegations of 
the bill. Guangione v. Guangione, 97 
N. J. Eq. 303, 127 A 262. 


[b] Sufficient verification.— (1) 
The verification of a bill is sufficient 
without subscription of affiant to the 
affidavit. Culver v. Guyer, 129 Ala. 
602, 29S 779. (2) The affidavit of the 
attorney for plaintiff in the petition to 
the effect that he knows the recitals 
of fact in the petition to be true isa 
sufficient verification. Boston Mer- 
eantile Co. v. Ould-Carter Co., 123 Ga. 
458, 51 SE 466. 


Waiver of lack of verification see 
infra § 104. 


Affidavit or verification.!° 
tion is by motion, it should be founded upon affi- 
davits,'? and where it is by bill or petition, it should 
be sworn to or verified.” 


[§ 43] 2. Allegations!*—a. In General. An ap- 
plication for the appointment of a receiver must 
show cause or ground for the appointment.'+ 
no right to the appointment can be asserted under 
a pleading which does not allege a cause of action?’ 
for relief other than the appointment of a receiver,*® 


[53 C.J.] 53 


A notice of intention to move for the 
appointment of a receiver is not an application for 
the appointment.*® 


Under statute containing special delegation of 
power as to the appointment of receivers of corpo- 
rations, the form prescribed for obtaining jurisdic- 
tion of the person and subject matter must be strict- 


Where the applica- 


Also, 


13. Allegations of cause for dis- 
pensing with notice see infra § 55. 


14. Ind.—Kent Ave. Grocery Co. v. 
Hitz, 186 Ind. 606, 120 NE 659. 


hey ee ec Malady, 26 La. Ann. 


Md.—Baker v. Baker, 108 Md. 269, 70 
A 418, 129 AmSR 439. 


Miss.—Engleburg v. 
Miss. 5138, 106 S 447. 


Okl1.—Gypsy Oil Co. v. Schonwald, 
107 Okl. 258, 231 P 684. 


Tex.—Duncan v. Thompson, (Civ. 
A.) 25 SW (2d) 634; Rosenberg v. Tit- 
sa, (Civ. A.) 278 SW 896; Continental 
cate Co. v. Brown, (Civ. A.) 179 SW 


Wash.—Grays Harbor Commercial 
Co. v. Fifer, 97 Wash. 380, 166 P 770. 


But see Elwood y. Greenleaf First 
Nat. Bank, 41 Kan. 475, 21 P 673 (all 
the grounds for a provisional receiv- 
er need not be set forth in detail in 
plaintiff’s petition). 

{a] Bills, petitions, or motions 
held sufficient to show grounds for, or 
to authorize, appointment of receiver. 
Hoover v. Mortgage Co., 290 Fed. 891; 
Riant Amusement Co. v. Bailey, 80 
Colo. 65, 249 P 7; Jones v. Carter Elec- 
tric Co., 164 Ga. 44, 137 SE 624; Sauls- 
buny va Clay, (Chex CivaseA) cZoupois 
(2a) 200: Baptist Missionary, etc., 
Convention v. Knox, (Tex. Civ. A.) 23 
SW (2d) 781; Law v. Lubbock Nat. 
Bank, (Tex. Civ. A.) 11 SW (2d) 244. 

15. U. S.—De Rees vy. Costaguta, 
275 Fed. 172 [certiorari den 257 U. S. 
648 mem, 42 SCt 56 mem, 66 L. ed. 415 
mem]. 

Cal.—Lewis v. Shaw, 77 Cal. A. 99, 
246 P 86. 

La.—Saxon v. Southwestern Brick, 
ete, Coy lis La 63 cies O40: 


Tonkel, 140 


- COW save 
Scheidegger, 32 Mont. 424, 80 P 1024. 


Okl.—Gypsy Oil Co. v. Schonwald, 
107 Okl. 253, 231 P 864, 869 [cit Cyc]. 


Tex.—Messinger W. McLean, (Civ. 
A.) 227, SW 247) ‘Morest.” Oil) Co. ve 
Wilson, (Civ. A.) 178 SW 626; Far- 
well v. Babcock, 27 Tex. Civ. A. 162, 
65 SW 509; People’s Inv: Co. v. Craw- 
ford, (Tex. Civ. A.) 45 SW 738; New 
Birmingham Iron, etc., Co. v. Blevans, 
12 Tex. Civ. A. 410, 34 SW 828; Espue- 


la Land, etc., Co. v. Bindle, 5 Tex. 
Civ. A. 18, 23 SW 819. 
{a] Cause of action relied on 


should be alleged particularly.—Gray 


v. Kendall, 18 N. Y. Super. 666, 
AbbPr 66. 
16. Cook v. Leona Mills Lumber 


Co:, £06Or., 520, 212 P7355 
v. Boone, (Tex. Civ. 
Burnett v. Smith, 


Oatman 
A.) 244 SW 398; 
(Tex. Civ. A.) 240 


54 [53 C.J.] 


and to which a receivership can be auxiliary;1? but 
technical accuracy in the pleading, in this regard, 
is not necessary to the exercise of the power of ap- 


pointment.7& 
Applicant’s right or interest. 


manded.?® 


Inadequacy or exhaustion of other remedies. 
from the allegations of the complaint it does not 
appear but that the petitioner has a complete and 
adequate remedy at law, a receiver will not be ap- 
However, a complaint is not insufficient 
because it does not show that plaintiffs have ex- 
hausted their legal remedies, if it appears that such 
remedies are inadequate or would be ineffectual.?+ 


pointed.?° 


SW 1007. 


{a] Prayer for general relief will 
not be considered as a prayer for oth- 
er relief than the appointment of a 
receiver unless a good cause of action 
for other relief is stated in the peti- 
tion. Mann v. German-American Inv. 
Co., 70 Nebr. 454, 97 NW 600. 


{[b] Bill must state grounds for 
equity jurisdiction (1) other than the 
mere application for a receivership. 
Meyers v. Harman, 78 W. Va. 460, 89 
SE 146. (2)° Bill held to disclose 
equity. Mirror Lake Co. v. Kirk Se- 
curities Corp., 98 Fla. 946, 124 S 719. 
(3) Although a receiver will be ap- 
pointed for an estate until adminis- 
tration can be granted, where it is 
in litigation or other impediments 
exist (see supra § 29), (4) if the 
bill does not claim this relief and com- 
plainant does not come into court un- 
der this head of equity jurisdiction, 
the bill cannot be maintained as one 
by a creditor proceeding against the 
estate of his debtor in the absence of 
administration (Smiley v. Bell, Mart. 
& Y. (Tenn.) 378, 17 AmD 813). 


17. Engleburg v. Tonkel, 140 Miss. 
513, 106 S 447. 


Ancillary nature of remedy see su- 
pra § 5. . 

18 Exp. Walker, 25 Ala. 81; Beld- 
ing v. Washington Cornice Co., 36 
Wash, 549, 79 P 37; Evans v. Coven- 
try, 5 De G. M. & G. 911, 54 EngCh 714, 
43 Reprint 1125. 


[a] Multifariousness in the bill 
has been held to be no answer to a 
motion for an interlocutory order for 
a receiver. Evans v. Coventry, 5 De 
G. M. & G..911,°54 EngCh 714, 43 
Reprint 1125. 

19. McBride v. Coy, 1 Alaska 238; 
Anderson v. Cecil, 86 Md. 490, 38 A 
1074; Kelley v. Carver, 153 Minn. 372, 
190 NW 483; Ramsey v. Erie R. Co., 
7 AbbPrNS (N. Y.) 156, 38 HowPr 
193. See Briarfield Iron Works Co. 
v. Foster, 54 Ala. 622 (although plain- 
tiff’'s interest need not be conclusive- 
ly shown to exist, as a general rule 
the facts alleged and the exhibits and 
affidavits in support of them ought to 
tend strongly to establish it, and the 
averments specially ought not to be 
uncertain or inconsistent as to plain- 
tiff’s interest or the interest of those 
he represents). - 

20. Heavilon v. Frankfort Farmers’ 
Bank, 81 Ind. 249. 


21. Chicago, etc., R. Co. v. Kenney, 
159 Ind. 72, 62 NE 26. 


22. Colo.—Robinson v. Dolores No. 
Cpa etc., Co., 2 Colo. A. 17, 29 P 


Set v. Ward, 2 Conn. 


A bill or complaint 
upon which the appointment of a receiver is sought 
is fatally defective if it does not show an interest 
in the subject of the suit or a right to the thing de- 
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be sufficient.?# 


jured.*° 


If 


Ind.—Heavilon v. Frankfort Farm- 
ers’ Bank, 81 Ind. 249. 


pis eae v. Ridgely, 


Philippine.—Velasco v. Gochuico, 28 
Philippine 39. 

W. Va.—Wilson v. Maddox, 46 W. 
Va. 641, 338_SE 775. 


Eng.—Dawson v. Yates, 1 Beav. 301, 
17 EngCh 301, 48 Reprint 956. 


[a] Facts alleged held sufficient to 
justify appointment. Levinson y. Jas- 
kulek, 23 Oh. A. 184, 155 NE 405. 


[b] Facts alleged held insufficient 
to authorize appointment. Davis v. 
Kemp, 201 Ala. 219, 77 S 745; Terrell 
v. Knights Ku Klux Klan, 155 Ga. 135, 
116 SE 289. 


23. Heavilon v. Farmers’ Bank, 81 
Ind. 249; Hare v. Dunton, (Tex. Civ. 
A.) 6 SW (2d) 139; Rio Grande Prod- 
ucts Corp. v. Yarborough, (Tex. Civ. 
A.) 3 SW (2d) 145; Sunshine Cons. 
Oil Co. v. Prechel, (Tex. Civ. A.) 268 
SW 1051; Union Boom Co. v. Samish 
Boom Co., 33 Wash. 144, 74 P 53. 


24. Dixon v. Tucker, 167 Ga. 783, 
146 SE 736; Montana Ranches Co. v. 
Dolan, 53 Mont. 397, 164 P 306; French 
ViOni tin Sail. iO. med Ori 6OG s 20 o1nk: 
443; Champ v. Wilson, (Tex. Civ. A.) 
244 SW 260. 


[a] Petition held insufficient to 
show: (1) A valid necessity for the 
appointment of a receiver of standing 
timber. Masterson v. Cavin, (Tex. 
Civ. A:) 178 SW 662. (2) That any 
good would be accomplished, or any 
purpose subserved, by the appoint- 
ment of areceiver. Terrell v. Knights 
Ku Klux Klan, 155 Ga. 1385, 116 SE 
289, 


“25, French v. C. F. & T. Co., 124 Or. 
686, 265 P 443. 


26. Cecil v. Cecil, 188 Ky. 700, 228 
Sw 1092; Clark v. Ridgely, 1 Md. 
Ch. 70; Hanna v. Hanna, 89 N. C. 68; 
Twitty v. Logan, 80 N. C. 69; Champ 
v. Wilson, (Tex. Civ. A.) 244 SW 260. 


fa] Threat of another receiver- 
ship.—A petition is insufficient where 
there is not showing therein that the 
property or fund in question is in dan- 
ger of being lost, removed, or ma- 
terially injured other than by the 
threat of defendant to institute suit, 
and have a receiver appointed, in an- 
other county. Rosenberg v. Titsa, 
(Tex. Civ. A.) 278 SW 896. 


[b] Specific allegation of danger 
of loss of debt.—Under a statute pro- 
viding that, on the motion of any par- 
ty who shows that be has a lien upon 
a fund in controversy, and that the 
fund is in danger of being lost, the 
court may appoint a receiver to take 
charge thereof, it was error to ap- 


1 Md: Ch. 


eee 


ae Ne Sa ok 
For later cases, developments and changes in the law see climulative Annotations, same title, page and note number. 


; [§§ 43-44 


[§ 44] b. Facts or Conclusions. The facts upon 
which an application for a receivership is founded 
must be alleged;?2 mere legal conclusions will not 
It is necessary to allege facts which 
show the necessity?4 and propriety?® of the appoint- 
ment, and that the property or fund in question is | 
in danger of being lost, removed, or materially in- 
Where fraud is relied on as a ground for 
the appointment of a receiver, the facts constituting 
the fraud must be distinctly set forth;?* 
some,2* although not in other,?® jurisdictions, where 
insolvency is relied on, the facts and circumstances 
constituting it must be alleged. 
alleges facts bringing the case within a specific pro- 
vision of a statute, a general provision providing 
for the appointment of a receiver wherein receivers 
have heretofore been appointed by the usages of 
courts of equity cannot be invoked.*° 


and in 


Where a complaint 


point a receiver to take charge of a 
fund in the hands of the sheriff which 
he offered to pay into court, without 
a specific allegation that plaintiff 
would be in danger of losing its debt 
to secure which it claimed a lien on 
the fund. Combs v. Breathitt Coug- 
ty, 49 SW 2, 20 KyL 1247. 


[c] Mere expression of vague fears 
will not be sufficient to move the court 
to appoint a receiver so as to replace 
a temporary administrator. Fears 
expressed are not facts. Le Brantz 

v. Conklin, 39 Misc. 715, 80 NYS 967. 


[ad] Abandoned property.—A peti- 
tion is sufficient to authorize the 
court to appoint a receiver to take 
charge of a sawmill and certain per- 
sonal property where it alleges that 
the property has been abandoned by 
the owners thereof and that it is of 
such a character that it would depre- 
ciate and deteriorate from nonatten- 
tion. Masterson v. Cavin, (Tex. Civ. 
A.) 178 SW 662. 


27. Ala.—-Smith-Dimmick Lumber 
Co. v. Teague, 119 Ala. 385, 24 S' 4: 
Ft. Payne Furnace Co. v. Ft. Payne 
Coal, ete., (Co, 96 Ala. 4725 11 S439. 
388 AmSR 109. 


Colo.—Robinson v. Dolores, No. 2 
Land, ete., Co.) 2 Colo. A. 17.29 P7508 


Ga.—Powell v. Quinn, 49 Ga. 523. 


Ill. Heitkamp v. Pigment, etc., Co., 
158 Ill. A. 587. 


Mo.—Bushman vy. Bushman, 311 Mo. 
551, 279 SW 122. 


N. J.—Oakley v. Paterson Bank, 2 
Ne a Bigs) Lis. 


28. Bushman vy. Bushman, 311 Mo. 
551, 270 SW 122; Atlantic Trust Co. 
v. Consolidated Electric Storage Co., 
49 N. J. Eq. 402, 23 A 934; New Found- 
land R. Constr. Co. v. Schack, 40 N. J. 
Eq. 222, 1 A 23. 


[a] Sufficient allegations.—If in- 
solvency of defendants is necessary, it 
is sufficiently alleged by averments 
that executions against one of them 
have been returned nulla bona, and, in 
substance, that the other has no prop- 
erty that can be subjected to his debts. 
Allen v. Cooley, 53 S. C. 414, 31 SE 634. 


[b] Insolvency held not averred 
with sufficient definiteness and cer- 
tainty.—Petchey v. Allendale Land 
CON ZLO MAT a6 7d 2aSegn 8 


Insolvency of corporation see Cor- 
porations § 3191. 


29. Chicago, etc., R. Co. v. Kenney, 
159 Ind. 72, 62 NE 26 ‘ 


30. Dabney Oil Co. v. Providence 
Oil Co., 22 Cal. A. 238, 133 P 1155. 


PRR re feos ha hh of statute see supra § 


‘ 


j 


‘%. _—_ 


Bigot : 


§§ 44-48] 


Incorporation of petition in application. Where 
an application for the appointment of a receiver 
specifically makes the allegations of the petition in 
the action a part thereof, the court, in determining 
whether or not sufficient facts are alleged to warrant 
the granting of the application, must consider the 
allegations in the petition as well as those in the 
application.*+ 


[§ 45] c. Description of Property. Ordinarily, 
a receiver should not be appointed to take charge of 
property unless it is described with such reasonable 
certainty as to enable him to ascertain the subject 
matter of his trust;*? and so where the description 
of property 1s not set out with sufficient exactness 
to, warrant the enforcement of the lien set up, it is 
erroneous to appoint a receiver;*? but where a re- 
ceivership of all the assets of a corporation is sought, 
a detailed description of such assets is not indis- 
pensably necessary.*+4 


[§ 46] 3. Prayer.?® A prayer for a receivership 
is not necessary to obtain the appointment of a re- 
ceiver, if the facts stated authorize the appoint- 
ment*®® at the hearing** or after decree,*® and while 
it has been held that this rule does not apply to an 
appointment before the hearing,?® the weight of 
authority is the other way.*°® 


With or without prayer for injunction. A bill 
praying for the appointment of a* receiver is not 
defective because it does not pray for an injune- 
tion.4? Where a petition contains prayers for a 
receivership and an injunction pendente lite, the 
two prayers may be read together,*? although they 
are in separately numbered paragraphs,** and, when 
so read, the prayer for the appointment of a re- 
ceiver-may reasonably be construed as an applea- 
tion for such appointment pendente lite.** 


[§ 47] 4. Amendment. In some jurisdictions, it 
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is held that the court may grant leave to amend any 
pleading or proceeding on behalf of either or both 
parties when in the interest of justice such amend- 
ment is deemed necessary;#* but in other jurisdic- 
tions it is held that, upon refusing to appoint a re- 
ceiver upon motion before decree because there is 
no prayer in the bill for such appointment, leave to 
amend for the purpose of the motion cannot be al- 
lowed.#°® 


[§ 48] C. Time for Application and Appoint- 
ment*’—1. In General. From the very nature of 
the power to appoint a receiver and of the purposes 
for which it may be invoked,*® its efficiency often 
depends on the promptness with which it may be 
exercised,*® and the court has power in unusual and 
pressing emergencies, at. the instance of a party in- 
terested, to put its hand upon the property effectual- 
ly and without delay so as to prevent waste, inex- 
tricable confusion, or total destruction,®® at any 
stage of the suit when the facts authorize and require 
the appointment;°? but where the court has deter- 
mined the right to possession to land in favor of one 
of the parties and ordered its restoration ‘to him, 
an application for the appointment of a receiver pen- 
dente lite will not be considered before applicant 
has made complete restoration in compliance with 
the former order of the court;®? and during the 
pendency of a plea to the jurisdiction of the court 
the court will not appoint a receiver,®? although in 
order to prevent the abuse of such dilatory pleas or 
any irreparable mischief it will order an immediate 
hearing or trial of the plea.°* Sometimes a receiver 
may be appointed before defendant is affected with 
notice of the pendency of the suit, upon a proper 
ease of urgent necessity made in the original or a 
distinet petition and supported by evidential facts.5° 


Delay in application. An application for the ap- 
pointment of a receiver is not viewed with great in- 


31. Grieve v. Huber, 38 Wyo. 223, 
266 P 128. 

32. Jones v. Minogue, 29 Ark. 637; 
Martin v. Wilson, 84 Wash. 625, 628, 
147 P 404 [cit Cyc]. 

33. Salisbury v. Wilcox, 128 Cal. 
347,060 P99. 

34. See Corporations § 3194. 

35. Prayer: ; 

For other and ultimate relief see su- 

pra> § 5. f 
In application for receivership of cor- 

poration see Corporations § 3195. 


86. Richardson v. Anderson, 124 
‘Wash. 6, 213 P 460; Malcolm v. Mont- 
gomery, 2 Molloy 500. 


Appointment by court on its own 
motion see supra § 41. 

37. Clyburn v. Reynolds, 31 S. C. 
91, 9 SE 973; Osborne v. Harvey, 1 Y. 
& Coll. 116, 20 EngCh 116, 62 Reprint 
815. 


38. Chicago, etc., R. Co. v. St. Clair, 
144 Ind. 371, 42 NE 225; Brinkman 
v. Ritzinger, 82 Ind. 358; Connelly v. 
Dickson, 76 Ind. 440; Wright v. Ver- 
non, 3 Drew 112, 61 Reprint 845; Bow- 
man y. Bell, 14 Sim. 392, 37 EngCh 
392, 60 Reprint 409. 

39. Wilson v. Maddox, 46 W. Va. 
641, 38 SE 775; Pare v. Clegg, 7 Jur. 
W. S. 1136, 3 L. T. Rep. N. S. 648, 9 
Wkly. Rep. 216. 

40. U. S.—Elk Fork Oil, etc., Co. v. 
Foster, 99 Fed. 495, 39 CCA 615; Com- 
mercial, etc., Bank v. Corbett, 6 F. 
Cas. No. 3,057, 5 Sawy. 172. 

Ga.—McGarrah v. Southwestern 
Georgia Bank, 117 Ga. 556, 43 SE 989 
[dist Augusta Ice Mfg. Co. v. Gray, 66 


Ga. 344, in that the decision reversing 
the judgment appointing a receiver 
was put mainly on the ground that the 
facts did not make a proper case for 
the appointment even if there had 
been a prayer, and that the absence 
of the prayer was merely given by 
the judge delivering the opinion as an 
additional reason why the appoint- 
ment was erroneous]. 

N. H.—Ladd v. Harvey, 21 N. H. 514. 

Pa.—De Rustafjaell v. De Rustaf- 
jaell, 48 WklyNC 56. i 

Tenn.—Henshaw v. 
Humpbhr. 568. 

41. Treat v. Pennsylvania Mut. L. 
a8: Co., 199 Pa. 326, 49 A 84, 85 AmSR 
88. 

42. Fitzpatrick v. Rogan, 27 Wyo. 
388, 203 P 245. 

43. Fitzpatrick Vv. Rogan, supra. 

44. Fitzpatrick v. Rogan, supra. 

45. McCord v. Weil, 29 Nebr. 682, 
46 NW 152. 

46. Pare v. Clegg, 7 Jur. N. S. 1136. 
47. Cross references: : 
Effect of statement of time in notice 

of application see infra §.58. 
Necessity of pending cause see supra 
Sy 


Wells, 9 


48. Nature, grounds, and propriety 
of receivership see supra §§ 3-35. 

49. Bitting v. Ten Eyck, 85 Ind. 
357; Maynard v. Railey, 2 Nev. 313. 


50. Williamson v. Wilson, 1 Bland 
(Md.) 381. 
51. Ky.—Columbia Finance, etc., 


Co. v. Morgan, 44 SW 389, 628, 45 SW 
65, 19 KyL 1761. 


Miss.—Benjamin v. Staples, 93 Miss. 
507, 47 S 425. 


Tenn.—Henshaw Vv. Wells, 9 
Humphr. 568. 
Wash.—Richardson y. Anderson, 


124 Wash. 6, 213 P 460. 


Ont.—Merriam vy. Kenderdine Real- 
ty Co., 34 Ont. L. 563, 9 OntWN 129, 
25 DomLR 375. 

[a] Pendency of motion to dis- 
solve injunction is no objection to a 
motion for a receiver. Barnard v. 
Darling, 1 Barb. Ch. (N. Y.) 76. 

Pending demurrer see supra § 13. 

52. Rollins v. Henry, 77 N. C. 467. 


53. Ewing v. Blight, 8 F. Cas. No. 
4,590, 3 Wall. Jr. 134. 


54 Ewing v. Blight, supra. 
55. D. C.—Barley vy. Gittings, 15 
App. 427. 


Ga.—Jones v. Dougherty, 10 Ga. 
ny (temporary or ad interim receiy- 
er). 

Ill.—Russell v. Chicago Trust, etc., 
Co., 40 Ill. A. 385; Siegmund v. Asch- 
ero it) HIS ANE 22: 


poe ones v. Graves, 20 Iowa 
596. 

Nev.—Maynard v. Railey, 2 Nev. 
313. 


Eng.—lIn re H., 1 Ch. D. 276. 


See Hazzard v. Credit Mobilier, 11 
F. Cas, No. 6,289, 6 WklyNC (Pa.) 417 
(before service but after actual notice 
and opportunity to appear after fil- 
ing of bill). 

Before notice of application see in- 
fra § 54. 
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dulgence when applicant, with full knowledge of the 
conduct upon which he seeks to base his application, 
has for a long time acquiesced in such conduct.°* On 
the other hand under a statute giving a creditor a 
right to enforce his debt against a corporation by the 
appointment of a receiver, it is held that so long as 
plaintiff has a valid subsisting claim and the corpo- 
ration is insolvent, this being a reason upon which 
the application may be based, he may resort to the 
remedy;°* mere delay for a long time in asserting 
rights in property should not prevent the party from 
invoking the assistance of a court of equity in pro- 


tecting such rights from destruction or material in- . 


jury;°* and delay which is sufficiently accounted for 
does not preclude the appointment of a receiver.°® 


[§ 49] 2. Before Answer.°° By the ancient prac- 
tice of the court of chancery in England a receiver 
was not appointed until after the coming in of de- 
fendant’s answer.®! However, this practice appears 
to have been broken in upon at an early day,°? and 
while it is held that there must be strong and special 
reasons for the appointment before answer,°*® such 
as clear proof of fraud®* or immediate danger to the 
property, unless at once taken in charge by the 
court,°° the modern practice is well settled both in 


56. U. S.—Hood v. Tremont First 
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heim v. Moore, 11 Md. 365; 


[§§ 48-50 


England and in many states in this country that a 
receiver may be appointed before answer where com- 
plainant can satisfy the court that he has an equita- 
ble claim to the property in controversy,°® and where 
there is clear proof of the exigency of the particular 
case.°*? If any other rule were allowed to prevail 
the purpose designed by the application might often 
be defeated by delay.®8 Also, the power to appoint 
a receiver before answer is considered as in all re- 
spects as safe and as little lable to abuse as any 
judicial procedure known to the common law.®® In 
a few states a receiver is rarely appointed before an- 
swer,’°® except in the cases of infants or other per- 
sons similarly situated.*+ 

[§ 50] 3. After Answer and before Judgment or 
Decree.*2 It is the common practice in appointing 
receivers to take such action upon the coming in of 
the answer,’*® and this is proper where the appoint- 
ment is for a merely ancillary purpose, which is con- 
cerned with the temporary incidents of the suit,’* 
or where the facts are admitted;*° but it is other- 
wise, and a receiver should not be appointed before 
judgment or decree, where the appointment is re- 
quired, if at all, by the view which the court shall 


Rose v.{ resides out of jurisdiction (1) for the 


Nat. Bank, 29.Fed. 55 (where the ap- 
plication itself was allowed to sleep 
for six years, although some testi- 
mony had been taken in the mean- 
time). 

Fla.— Johnson v. McKinnon, 45 Fla. 
388, 34 S 272. 

Mich.—Brown v. Chase, 
(three years). 

N. J.—Conover vy. Tansey, 73 N. J. 
Eq. 562, 67 A 1013; Tibbals v. Sar- 
geant, 14 N. J. Eq. 449. 

S. C.—Brookshire v. Farmers’ Al- 
liance EXxch., 73 S.C. 131, 52 SE 867. 


Walk. 43 


Eng.—Gray v. Chaplin, 2 Russ. 126, 


3 EngCh 126, 38 Reprint 283; Skin- 
ners’ Co. v. Irish Soc., 1 Myl. & C. 161, 
13 EngCh 161, 40 Reprint 338; Clark 
v. Dew, 1 Russ. & M. 1038, 5 EngCh 
108, 39 Reprint 40. 

57. New York Nat. Exch. Bank v. 
Metropolitan Sav. Bank, 28 Wash. 553, 
68 P 905. 


Delay in seeking corporate receiver- 
ship generally see Corporations § 3198. 

58. Cotton v. Rand, (Tex. Civ. A.) 
92 SW 266. 


59. State v. Allen, 1 Tenn. Ch. 512; 
Bartley v. Bartley, 9 Jur. 224. 
60. Appointment: 
Before answer, in creditors’ suit see 
Creditors’ Suits § 203. 
During pendency of demurrer to bill 
or complaint see supra § 13. 


61. Jones v. Dougherty, 10 Ga. 273; 
French v. Gifford, 30 Iowa 148; Blood- 
good v. Clark, 4 Paige (N. Y.) 574. 

62. Vann v. Barnett, 2 Bro. Ch. 158, 
29 Reprint 91; Compton v. Bearcroft, 
2 Bro. Ch. 158 note, 29 Reprint 91. 

638. Little Warrior Coal Co. v. 
Hooper, 105 Ala. 665, 17 S 118; Briar- 
field Iron Works Co. v. Foster, 54 Ala. 
622; Monroe v. Thompson, 1 LackLeg 
Rec) (Ras) 323% 

64. See cases infra note 65. 

65. Ala.—Little Warrior Coal Co. 
Vv. Hooper, 105 Ala. 665, 17 S 118. 
it a tls v. Ehman, 191 Ill. (A. 


Md.—Baltimore City Brick Co. v. 
Robinson, 55 Md. 410; Frostburg 
Bldg. Assoc. vy. Stark, 47 Md. 338; 
Blain v. Everitt, 36 Md. 73; Blound- 


Bevan, 10 Md. 467, 69 AmD 170; Wil- 
liamson v. Wilson, 1 Bland 418; Clark 
v. Ridgely, 1 Md. Ch. 70. 

Miss.—Whitehead v. 
Miss. 

N. Y.—Simmons v. Wood, 45 HowPr 
262; Ogden v. Kip, 6 Johns. Ch. 160; 
West v. Swan, 3 Edw. 420; Mickle- 
thwaite v. Rhodes, 4 Sandf. Ch. 434. 


Eng.—Duckworth vy. Trafford, 18 
Ves. Jr. 2838, 34 Reprint 324. 

66. Cal.—Murray v. Murray, 115 
Cal. 266, 47 P 37, 56 AmSR 97, 37 LRA 


ov. 


Ill.—Nartzik v. Ehman, 191 Ill. A. 


Wooten, 43 


71 


par Y.—Bloodgood vy. Clark, 4 Paige 


Utah.—U. S. v. Church of Jesus 
Christ, etc., 5 Utah 361, 15 P 473 [mod 
on other grounds 140 U. S. 665, 11 SCt 
884, 35 L. ed. 592]. 


Eng.—Metcalfe v. Pulvertoft, 1 Ves. 
& B.9180, 183335 Reprint 71. 


67. Ala.—Micou v. Moses, 72 Ala. 
439; Weiss v. Goetter, 72 Ala. 259. 


Cal.—Murray v. Murray, 115 Cal. 
266, 47 P 37, 56 AmSR 97, 37 LRA 626. 


Ga.—Johns v. Johns, 23 Ga. 31; Wil- 
liams v. Jenkins, 11 Ga. 595. 


Ind.—Pressley v. Harrison, 102 Ind. 
14, 1 NE 188. 


Mich.—Turnbull v. Prentiss Lumber 
Co., 55 Mich: 387, 21 NW 3875. 


Miss.—Whitehead v. Wooten, 43 
IGUSIS,  TSAGY, 


Pa.—Monroe v. Thompson, 1 Lack 
LegRee 323. 


Utah.—U. S. v. Church of Jesus 
Christ, 5 ‘Utah 361, 15 P 473 [mod on 
other grounds 140 U. S. 665, 11 SCt 
884, 35 L. ed. 592]. 


Eng.—Taylor v. Eckersley, 2 Ch. D. 
302; Meaden v. Sealey, 6 Hare 620, 31 
IngCh 620, 67 Reprint 1310; Scott v. 
Becher, 4 Price 346; Tanfield v. Irvine, 
2 Russ. 149, 3 EngCh 149, 38 Reprint 
292; Duckworth v. Trafford, 18 Ves. 
Jr. 283, 34 Reprint 324; Middleton v. 
peanut 13 Ves. Jr. 266, 33 Reprint 


68. See cases supra note 67. 
[a] Where defendant absconds or 


Yor later cases, developments and changes in the law see cumula 


purpose of avoiding service, a receiver 
will be appointed. Dowling v. Hud- 
son, 14 Beav. 423, 51 Reprint 349; Ma- 
guire v. Allen, 1 Ball & B. 75; Quin v. 
Gunn, 1 Hog. 75. (2) Where a defend- 
ant resides out of the jurisdiction of 
the court, and a bill is filed against 
him to raise a charge specifically af- 
fecting his lands, a receiver will be 
appointed over them in order to com- 
pel appearance. Nash v. Hughes, 
Hayes & J. 400. (8) But a receiver 
will not be appointed for such purpose 
unless plaintiff has a specific lien, or 
there is danger of immediate loss of 
the property. Arthurs v. Arthur, 1 
Hog. 95. 

69. Williamson v. Wilson, 1 Bland 
(Mad.) 418. 

[a] Argument answered.—In one 
case the court answered the argument 
that a measure so prompt and vigor- 
ous as the appointment of a receiver 
upon the filing of the bill may be ap- 
plied to most pernicious abuses and 
is open to the greatest abuse, by show- 
ing the necessity of notice, affidavit, 
and bond and the remedy on short no- 
tice for a rescission of the appoint- 
ment, and said that “it will be found 
in practice, that little or no useless 
pressure can be produced in any case; 
and that, in no instance, can the mis- 
chief continue long before the party 
aggrieved may have an opportunity of 
being fully heard, and of obtaining 
complete relief.” Williamson v. Wil- 
son, 1 Bland (Md.) 418, 424. 


70. Warker v. Warker, 102 N. J. Eq. 
382, 140 A 889; Leddel v. Starr, 19 N. 
Ja Qe 59. 

71. Warker v. Warker, 
Eq. 382, 140 A 889; 
19 N. J. Eq. 159. 


72. Where equities of bill denied 
by answer see infra § 66. 

73. Union Mut. Li Ins. Co. v. Un- 
ion Mills Plaster Co., 37 Fed. 286, 3 
LRA 90; Dutton v. Thomas, 97 Mich. 
93, 56 NW 229; Rankin v. Rothschild, 
78 Mich. 10, 48 NW 1077; Woodford 
v. Kelley, 18 S. D. 615, 101 NW 1069. 

74. Union Mut. L. Ins. Co. v. Union 
ae Plaster Co., 37 Fed. 286, 3 LRA 


102) IN Js 
Leddel v. Starr, 


(es, Wwe Mele Taylor Finance Corp. 
v. Oregon Logging, etc., Co., 116 Ar. 
440, 241 P 388. 


tive Annotations, same title, page and note number, 


§§ 50-52] 


ultimately take of the case,’® the appointment is by 
way of equitable execution to enforce the judgment,*” 
or, under the construction placed upon a pertinent 
statute, the possession of the property involved may 
not be taken from the owner before final judgment.*® 


At trial. Under the English Judicature Act the 
power to appoint a receiver may be exercised at the 
trial of an action.*® 


[§ 51] 4. After Judgment or Decree. It is said 
that it is perhaps of rare occurrence that courts are 
called upon to appoint a receiver after final decree in 
a eause;®® but that such an appointment may be 
made is well settled;*1 and this may be done notwith- 
standing the original bill did not pray for the ap- 
pointment.*? 


[§ 52] D. Parties on Application.*? The ap- 
pointment of a receiver cannot properly be made 
when it is to interfere with the possession of property 
in a person who is not a party to the record;** and 
it is held that, where the purpose of the suit is to 
prevent one from obtaining possession of property 
which he is pursuing under judicial process, he should 
be a party. before the court;** but the possession of 
an officer under an execution in behalf of a party to 
the suit who, together with all the other parties, 
except an intervener setting up a lien, consents to 
the appointment of a receiver, is not adverse in such 
a sense as to render him a necessary party to the 
application.*® 


Executor or administrator. Where the order of 
appointment would necessarily affect property which 
is vested in executors and trustees under’a will, they 
should be made parties;*? but where an adminis- 
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[53 C.J.) 57 
trator pendente lite does not have any right of con- 
trol over decedent’s real estate, he is not a necessary 
party to proceedings for a receivership of such prop- 
erUyieos 

Corporation.*® On a bill to enjoin certain per- 
sons from transferring or enctimbering shares of 
corporate stock in violation of an agreement, and for 
the appointment of a temporary receiver of the stock, 
to which the stockholders and officers of the corpo- 
ration are made defendants, the corporation is not a 
necessary party.°° 


Creditors. lt is not a prerequisite to the valid 
appointment of a receiver that all creditors of the 
debtor be first made parties to the proceeding.®? It 
has been held that a creditor may intervene to oppose 
the appointment;°* but it has also been held other- 
wise as to a creditor who has attached certain prop- 
erty of his debtor.°® At any rate, a creditor who has 
filed a petition for intervention and asked that such 
petition be taken as his return to the rule to show 
cause why a receiver should not be appointed, can- 
not afterward maintain that hé is not a party.°* In- 
tervention by a judgment ereditor who does not set 
up any special circumstances which entitle him to 
the remedy of a receivership does not cure the de- 
fect in a petition which does not show that the orig- 
inal plaintiff has any judgment or other lien.®® 
Where three unsecured creditors are requisite to in- 
augurate a statutory proceeding, and only two of 
that class join in it at first, it is questionable wheth- 
er the place of the third can be supplied by adding 
another unsecured creditor by amendment pending 
the imperfect and unauthorized proceeding ;®® and 
granting that this may be done, the amendment 


76. Union Mut. L. Ins. Co. vy. Union 
Mills Plaster Co., 37 Fed. 286, 3 LRA 
90. 


77. Pacific Inv. Co. v. Swann, (N. 
W. Terr.) 34 CanLJNS 207; Montreal 
Bank v. Goodwyn, (N. W. Terr.) 13 
CanLTOccNotes 186. 


78. Cowles v. Bick, 191 Ind. 243, 
131 NE 36. 

[a] Thus a receiver may not be 
appointed until after judgment in a 
suit to foreclose a contract lien upon 
household goods where the lien is not 
of any higher or different kind than 
a chattel mortgage, and, by statute, 
the possession of household goods 
cannot be taken from the owner before 
final judgment foreclosing the lien. 
eae v. Bick, 191 Ind. 243, 131 NE 
36. 


79. In re Prytherch, 42 Ch. D. 590. 

80. Chicago, etc., R. Co. v. St. Clair, 
144 Ind. 371, 42 NE 225; Connelly v. 
Dickson, 76 Ind. 440. 


81. Cal.—Kreling v. Kreling, 
Wal. 421, 50) 549. 


Ill.—Haas v. Chicago Bldg. Soc., 89 
Ill. 498. 

Ind.—Harris v. U. S. Savings Fund, 
etc., Co., 146 Ind. 265, 45 NE 328; Chi- 
eago, etc., R. Co. v. St. Clair, 144 Ind. 
371, 42 NE 225; Brinkman v. Ritzing- 
er, 82 Ind. 358; Connelly v. Dickson, 
76 Ind. 440. 

Nev.—Hyman v. Kelley, 1 Nev. 179. 

N. Y.—Astor v. Turner, 11 Paige 
436, 48 AmD 766. 

Oh.—Mathers vy. Cincinnati R. Tun- 
NeliGoeml2Ohs Cir cta 136, 5 +Oh. Cir: 
Dec. 592. 

Porto Rico.—San Juan Bank v. San 
Juan Dist. Ct., 32 Porto Rico 364. 

Tenn.—Enochs vy. Wilson, 11 Lea 
228; Hoge v. Hollister, 8 Baxt. 533; 
Jones v. Stewart, (Ch. A.) 61 SW 105; 


118 


Merrill v. Elam, 2 Tenn. Ch. 513. 

Va.—Adkins v. Edwards, 83 Va. 316, 
2 SE 439; Moran v. Johnston, 26 Gratt. 
(67 Va.) 108. 


Wis.—Schreiber v. Carey, 48 Wis. 
208, 4 NW 124. 
Eng.—Thomas vy. Davies, 11 Beav. 


29, 50 Reprint 727; 

JULI NI seen erence 
Appointment of receiver: 

After judgment or decree in foreclo- 
Hane proceeding see Mortgages § 

During pendency of appeal see Appeal 
and Error § 1386. 

For performance or enforcement of 
jude iment or decree see supra §§ 34, 


In re Bywater, 1 


In supplementary proceedings see Ex- 
ecutions §§ 1024-1036. 


82. See supra § 46. 


83. Cross references: 
To whom remedy available see supra 
§§ 12-15. 
Who may object to appointment see 
infra § 99. 
U. S.—Searles v. Jacksonville, 
eteneR. Cone 21 ee Cas, Now i255867 62 
Woods 621. 


iJil.—Baker v. Backus, 32 II. 
Gilbert v. Block, 51 Ill. A. 516. 


N. Y.—Peo. v. O’Brien, 111 N. Y. 1, 
63, 18 NE 692, 7 AmSR 684, 2 LRA 255; 
Mutual Redemption Bank y. Sturgis, 
22 N. Y. Super. 608. 


Tenn.—Mays v. Wherry, 3 Tenn. Ch. 
34. 


19; 


Tex.—Farmers’, etc., Nat. -Bank v. 
Scott, 19 Tex. Civ. A. 22, 45 SW 26. 


[a] Possession under contract of 
purchase.—Where a bill for the ap- 
pointment of a receiver shows that a 
person has paid a large amount under 
a contract of purchase, and is in pos- 
session of the property, claiming to 


be the owner, he is a necessary party 
to the suit. Consolidated Stanley 
Min., etc., Co. v. Loeber, 96 Ill. A. 128. 


Enforcement of receiver’s right 
against stranger in possession see in- 
fra § 142. 


85. Walker v. Gibson, 35 Ill. A. 49 
(person in whose behalf a writ of re- 
plevin has issued). 


86. Boston Inv. Co. v. Pacific Short- 
pane Bridge Co., 104 Iowa 311, 73 NW 
od. . 

87. Rice v. Tonnele, 4 Sandf. Ch. 
CN. Y.) 568. 


88. State v. Ittner, 
263 SW 158. 


89. Parties upon application for re- 
ceivership of corporation see Corpora- 
tions §§ 8186-3189; Insurance § 115. 


90. Pierce v. Pierce, 211 Ill. A. 547. 


304 Mo. 135, 


91. Ex p. International Harvester 
Co.;, AST'S\ C246 134) SEw530! 
92. Auburn First Nat. Bank v. Las- 


sen County Super. Ct., 12 Cal. A. 335, 
107 PB 322. 


Intervention: 
In: 
Action by receiver see infra § 563. 
Proceeding for corporate receiver- 
“s ship see Corporations § 3189. 
oO: 
Move for vacation or modification of 
order of appointment see infra §§ 
92 os 
Present claim see infra § 405. 
938. State v. Snohomish County Su- 
per. Ct., 7 Wash. 77, 34 P 430. 


94. Whilden vy. Chapman, 80 S. C. 
84, 61 SE 249. 


95. Continental Trust Co. v. Sabine 
Basket Co., 165 Ga. 591, 141 SH 664. 


96. Lowe Bros. Cracker Co. v. 
Brooke, 91 Ga, 243, 18 SE 136. 
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should show on its face that the added creditor is 


unsecured.®* 


Mere defect of parties will not prevent the court 
from entering an order appointing a receiver at a 
preliminary stage of the suit when justice requires 


it. 98 


Misjoinder. 


fendants will not be held error.? 


97. Lowe Bros. Cracker Co. v. 


Brooke, supra. 


98. Probasco v. Probasco, 30 N. J. 
Eq. 108; Cameron v. White, 128 Okl. 
251, 255, 262 P 664 [cit Cyc]. 


[aj] Persons who would be proper 
parties in main suit.—That parties are 
omitted who might properly have been 
brought before the court in the main 
suit, for a complete determination of 
the issues involved therein, is not nec- 
essarily a reason for denying an inter- 
locutory order for a receiver of prop- 
erty in the possession of a party be- 
fore the court. Ashley v. Ashley, 59 
App. Div. 611, 69 NYS 173: Barclay v. 
Quicksilver Min. Co., 9 AbbPrNS (N. 
Y.) 283; Cameron v. White, 129 OkI. 
251, 256, 262 P 664 [quot Cyc]. 


99. Evans v. Coventry, 5 De G. M. 
& G. 911, 54 EngCh 714, 43 Reprint 
1125. 


1. Boston Mercantile Co. v. Ould- 
Carter Co., 123 Ga. 458, 51 SE 466. 


2. Notice of application for ap- 
pointment of receiver: 

For: ‘ 

Corporation see Banks and Banking 

§ 490; Corporations §§ 3199, 3786, 
3854. 

Partnership see Partnership § 932. 
In particular actions or proceedings 

see Creditors’ Suits § 203; PExecu- 

tions § 1032; Fraudulent Convey- 

ances § 847; Mortgages § 1696. 

To fill vacancy see infra § 116. 
Waiver of see infra § 104. 
Where application is renewed see in- 

fra § 74. 

3. 'U. S.—Joseph Dry Goods Co. v. 
Hecht, 120 Fed. 760, 57 CCA 64; Cab- 
aniss v. Rico Min. Co., 116 Fed. 318, 
54 CCA 190; North American Land, 
etc., Co. v. Watkins, 109 Fed. 101, 48 
CCA 254. 


Ala.—Ensley Dev. Co. v. Powell, 
147 Ala. 300, 40S 187; Smith-Dimmick 
Lumber Co. v. Teague, 119 Ala. 385, 24 
S 4; Florence Bank v. U. S. Savings, 
Coe COvel 04a Alan 29416 VS oL105 
Thompson v. Tower Mfg. Co., 87 Ala. 


733, 6 S 928; Moritz v. Miller, 87 Ala. 
331, 6 S 269; Crowder v. Moone, 52 
Ala. 220. 


Cal.—Fischer v. San Francisco Su- 
per. Ct., 110 Cal. 129, 42 P 561; Hob- 
son v. Pacific States Mercantile Co., 5 
Cal. A. 94, 89 P) 866. 


Fla.—Jacksonville Ferry Co. v. 
Stockton, 40 Fla. 141, 28 S 557; Frick- 
er vy. Peters, etc., Co, 21 Fla. 254; 
State v. Jacksonville, ete., R. Co., 15 
Fla. 201. 


Ga.—Johns v. Johns, 23 Ga. 31. 


Ida.—Cummings v. Steele, 6 Ida. 666, 
Bey deals 


Ill.—Haas v. Chicago Bldg. Soc., 89 
Ill. 498; Nathan C, Dow Co. v. Deist, 
123 Ill. A. 8364; Anderson v. Hultberg, 
117 Il) A, 231; Consolidated Stanley 
Min., etc., Co. v. Loeber, 96 Ill. A. 128; 
English v. People, 90 Ill. A. 54; Cray- 
er, etc., Mfg.'-Co. v. Whitman, etc., 


The appointment will not be denied 
on an interlocutory motion on the ground of mis- 
joinder of plaintiffs ;°® and so, where there is no dis- 
pute as to who the real debtor is or as to the justice 
of the debt, the appointment of a receiver in the 
face of a technical objection for misjoinder of de- 
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a. In General. 


[§§ 52-53 


[§ 53] E. Notice of Application?—1. Necessity— 
It may be stated as a general rule 
that a receiver should not be appointed ex parte, 
without notice to the parties to be affected thereby, 
before they have had an opportunity to be heard in 
relation to their rights.® 


Statutes requiring notice* 


will be accorded effect,® and even though there is no 


provision in the statute requiring notice of the ap- 
plication, under the rules of equity in matters relat- 
ing to the appointment of receivers which govern 
when not inconsistent with the statutes on the sub- 
ject, such notice should be given.® 
dictions the courts are without power to appoint ex 


In some juris- 


parte and without notice to, and a hearing of, a 


Mfg. Co., 62 Ill. A. 313; Gilbert v. 


Block, 51 Ill. A. 516. 


Ind.—Marshall v. Matson, 171 Ind. 
238, 86 NE 339; Henderson v. Reyn- 
olds, 168 Ind. 522, 81 NE 494, 11 LRA 
NS 960; Continental Clay, etc., Co. v. 
Bryson, 168 Ind. 485, 81 NE 210; Chi- 
cago, etc., R. Co. v. Cason, 133 Ind. 
49, 32 NE 827; Pressley v. Harrison, 
102 Ind. 14, 1 NE 188. 


Iowa.—Bisson v. Curry, 35 Iowa 72; 
French v. Gifford, 30 Iowa 148. 


Kan.—O’Loughlin v. Prockish, 106 
Kan. 616, 189 P 383. ; 


Ky.—Wilson v. Jones, 8 KyL 510; 
Price v. Price, 5 KyL 330. 


La.—Uncle’ Sam Planting, etec., Co. 
v. Reymand, 157 La. 955, 103 S 276. 


Md.—Dixon v. Dixon, 119 Md. 413, 
86 A 1042; Joyce v. Ragan, 117 Md. 
38, 82 A 992; Baltimore Skate Mfg. Co. 
v. Randall, 112 Md. 411, 76 A 491; An- 
derson v. Cecil, 86 Md. 490, 38 A 1074; 
Haight v. Burr, 19 Md. 130; Nusbaum 
v. Stein, 12 Md. 315; Triebert v. Bur- 
gess, 11 Md. 452; Blondheim v. Moore, 
11 Md. 365. 


Mich.—Turnbull v. Prentiss Lumber 
Co:, 55 Mich, 387, 21 NW 375. 


Miss.—Buckley v. Baldwin, 69 Miss. 
804, 13 S 851; Hardy v. McClellan, 53 
ees 507; Vause v. Woods, 46 Miss. 


Mo.—State v. Dearing, 184 Mo. 647, 
84 SW 21; Rees v. Andrews, 169 Mo. 
189, 69 SW 4. 


Mont.—Benepe-Owenhouse Co. v 
Scheidegger, 32 Mont. 424, 80 P 1024. 


BH astra ia ti v. Railey, 2 Nev. 


N. J.—Tibbals v. Sargeant, 14 N. J. 
Eq. 449. 


N. Y.—Peo. v. O’Brien, 111 N. Y. 1, 
18 NE 692, 7 AmSR 684, 2 LRA 255; 
Simmons v. Wood, 45 HowPr 262; Gib- 
son v. Martin, 8 Paige 481; Sandford 
v. Sinclair, 8 Paige 873; Devoe v. 
Ithaca R. Co., 5 Paige 521; Verplank 
v. Mercantile Ins. Co., 2 Paige 438; 
Peo. v. Norton, 1 Paige 16. 


N. D.—Grandin v. La Bar, 2 N. D. 
206, 50 NW 151. 


Oh.—Cincinnati, ete., R. Co. v. Jew- 
ett, 37 Oh. St. 649; Guarding Financ- 
ing Co. v. Davidson, 23 Oh. A, 148, 154 
NE 743. 


Okl.—Wilson v. Wonderly, 139 Ok]. 
232; 281 P 957. 


Or.—Stacy v. MecNicholas, 76 Or. 
167, 144 P 96, 148 P 67, 71 [cit Cyc]; 
Anderson v. Robinson, 63 Or. 228, 126 
P°988, 127. P 546; 


_Porto Rico.—Grosch v. Central Van- 
nina, 7 Porto Rico Fed. 39, 55. 

S. C—White v. Britton, 72 S. C. 175, 
51 SE 547, 

Tex.—Wotring v. Indemnity Imp. 
Co., 45 Tex. Civ. A. 300, 100 SW 358; 
Haywood v. Scarborough, 41 Tex. Civ. 
A, 443. 92 SW 815; Cotton v. Rand, 
(Civ. A.) 92 SW 266; American Trib- 


une New Colony Co. v. Schuler, 34 Tex. 
Civ. A. 560, 79 SW 370; Webb v. Al- 
len, 15 Tex. Civ. A. 605, 40 SW 342. 


Wash.—Larsen vy. Winder, 14 Wash. 
109, 44 P 123, 53 AmSR 864. 


W. Va.—Baltimore Bargain House 
v. St. Clair, 52 SE 660; Hutton v. 
Lockridge, 27 W. Va. 428; Oil Run 
Petroleum Co. v. Gale, 6 W. Va. 525. 


Wis.—Davelaar v. Blue Mound Inv. 
Co., 110 Wis. 470, 86 NW 470; Hunger- 
ford v. Cushing, 8 Wis. 320. 


Eng.—Tilling, Ltd. v. Blythe, [1899]. 


1 1Q@) Bobbie. in retPottss isso iets es 
B. 648. 
[a] Rule applies where: (1) Com- 


plainant does not give a bond. James 
H. Rice Co. v. McJohn, 244 Ill. 264, 91 
NE 448. (2) A receivership is the 
only relief sought in the suit and it is 
applied for on the day the summons 
is issued and before it is served. 
Stelzner v. Iron Clad Store Co., 123 
Kan. 772, 256 P 818. 


[b] When it is possible, notice 
should be given to all interested par- 
ties. Medford First Nat. Bank v. 
Stewart Fruit Co., 17 EF. (2d) 621; 
Harkin v. Brundage, 13 F. (2d) 617. 


[ec] If it is practicable to give no- 
tice, a motion for the appointment of 
a receiver should not be entertained 
until defendant has had notice. Mays 
v. Rose, Freem. (Miss.) 703. 


[d] “Counsel should avoid all hur- 
ried ex parte applications for friendly 
receivers.” Harkin v. Brundage, 13 
F. (2d) 617, 620. 


[e]. Amendment of bill between no- 
tice of motion and hearing.—A motion 
for an injunction and receiver is ir- 
regular where plaintiff amends his bill 
between the time of giving notice of 
moving and the time of bringing on 
the motion. Gouthwaite v. Rippon, 1! 
Beav. 54, 17 EngCh 54, 48 Reprint 859; 
Smith v. Dixon, 12 Wkly. Rep. 934. 


4 See statutory provisions. 


[a] Statutes construed tc require 
notice.—Peo. v. Denver Dist. Ct., 33 
Colo. 293, 80 P 908; Bostwick v. 
Isbell, 41 Conn. 305. 


5. May v. Greenhill, 80 Ind. 124; 
Whitehead v. Wooten, 43 Miss. 523; 
State v. Second Judicial Dist. Ct., 20 
Mont. 284, 50 P 852. 


[a] Statute is mandatory.—Farm- 
ers’, etc., Bank v. German Nat. Bank, 
59 Nebr. 229, 80 NW 820; Johnson 
v. Powers, 21 Nebr. 292, 32 NW 62. 


6. Okl.—Pyeatt v. Prudential Ins. 
Co., 88 Okl. 15, 181 P 914, AnnCas 
1915C 894. 


Or.—Stacy v. McNicholas, 76 Or. 
167, 144 P 96, 148 P 67, 71 [cit Cyc]. 

Tex.—Williams v. Watt, (Civ. A.) 
171 SW 266; Cotton v. Rand, (Civ. A.) 
92 SW 266. ‘ 

Wash.—-Larsen v. Winder, 14 Wash. 
109, 44 P 123, 53 AmSR 864. 


Wis.—Davelaar vy. Blue Mound Inv. 
Co., 110 Wis. 470, 86 NW 185. 
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party in interest;? and statutes providing for ap- 
pointment without notice to defendant are regarded 
as unconstitutional upon the ground that they au- 
thorize the taking of property without due process of 
In a majority of jurisdictions the courts have 
power to appoint without notice to defendant;® and 
the power may be properly exercised under certain 
extreme and exceptional circumstances ;?° 
should be exercised with extreme caution, 11 and only 
in exceptional cases;** and an order appointing a 
receiver without notice is without jurisdiction as 
to the rights of a person who is in full possession 
of the property in question under a claim of own- 
ership, and is not a party to the action. 


Particular persons or parties who should be no- 


law.8 


7. Mestier v. A. Chevallier Pave- 
ment Co., 51 La.-Ann. 142, 24 S 799; 
State v. New Orleans, 43 La. Ann. 829, 


9 S 643; Martin v. Blanchin, 16 La. 
Ann. 237. ; 
[a] Notice is jurisdictional.—. 


Whitehead v. Wooten, 43 Miss. 523; 
Gibson v. Sexson, 82 Nebr. 475, 118 
NW 77 (by statute); Riegel v. Fran- 
zel, 202 App. Div. 778, 194 NYS 907 
{rev 191 NYS 126]. 


[b] Order enlarging power of re- 
ceiver.—After a receiver appointed by 
consent of a city to receive and dis- 
tribute certain taxes for certain years 
has carried out the purpose of such 
special appointment, an order, au- 
thorizing him to collect from the city 
taxes alleged to have been collected 
by the city for other years, virtually 
appoints a new receiver, and cannot 
be granted if no notice is first given 
to the city. State v. New Orleans, 43 
La. Ann. 829,9 S 643. 


Effect of lack of notice upon validity 
of appointment see infra § 98. 


Jurisdiction of courts to appoint 
receivers generally see supra §§ 36-— 
41. 

8. Morse v. Metropolitan SS. Co., 
88 N. J. Eq. 325, 102 A 524; Shaw v. 
Standard Piano Co., 87 N. J. Eq. 350, 
100 A 167. See Bostwick v. Isbell, 
41 Conn. 305 (recognizing the rule, 
but construing the statute in question 
to require notice). 


9. U. S.—Huff v. Bidwell, 151 Fed. 
563, 81 CCA 43 [app dism OAs U.S. 
528) 29 SCt 694; 53.1. ed..1069]. 


Ala.—Little Warrior Coal Co. v. 
Hooper, 105 Ala. 665, 17 S$ 118. 


Ky.—Wilson y. Jonas, 8 KyL 510. 


Mich.—Tuller v. Wayne Cir. Judge, 
243 Mich. 239, 219 NW 939. 


Nev.—Maynard v. Railey, 
Sis. 

[a] In absence of statute requiring 
notice of an application for the ap- 
pointment of a receiver, the federal 
court may make the appointment 
without notice. Taylor v. Easton, 180 
Fed. 363, 103 CCA 509. 


10. See infra § 54. 


ll. Kent Ave. Grocery Co. v. Hitz, 
186 Ind. 606, 120 NE 659. 


[a] Courts cannot be too cautious 
and careful in making appointments 
without notice. Baltimore Skate Mfg. 
Co. v. Randall, 112 Md. 411, 76 A 491. 


Caution in making appointment gen- 
erally see supra § 19. 
12. See infra § 54. 


13. State v. Marion County Super. 
Ct., 195 Ind. 174, 144 NE 747. 


14. Chambers v. Barker, 
(Unoff.) 523, 89 NW 388. 


15. Hutchinson v. American Pal- 
ace-Car Co., 104 Fed. 182. 


2 Nev. 


2 Nebr. 
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its.14 


but it 
essary.1* 
defendant.?& 


Notice of application for corporate 
receivership generally see Corpora- 
tions §§ 3198, 3786, 3854. 

16. Hutchinson v. American Pal- 
ace-Car Co., 104 Fed. 182. 

17. Oil City Ironworks v. Pelican 
Oil, etc: Cov, etl bk 265, 38S ost; 
In re Eckhardt Mfg. Co., 114 La. 119, 
38 S 78; Ripy v. Redwater Lumber 
Co., 48 Tex. Civ. A. 311, 106 SW 474. 


[a]. Notice to principal creditor is 
not jurisdictional where, at the time, 
he is not a party to the action, his 
lien is not sought to be affected, and 
notice is given to the party in pos- 
session of the property. State v. Tid- 
ball, 35 Wyo. 496, 252 P 499. 


18. Adtna Ins. Co. v. Robertson, 131 
Miss. 343, 94 S 7, 95 S 137. 


19. Gonzalez v. Benitez, 29 Porto 
Rico 281; Solomon vy. Mathews, (Tex. 
Civ. A.) 238 SW: 307. : 


[a] ‘In cases of extreme need the 
court may appoint a receiver without 
notice. State v. McQuillin, 256 Mo. 
693, 165 SW 713. 


20. U. S.—Joseph Dry Goods Co. 
v. Hecht, 120 Fed. 760, 57 CCA 64; 
Mann y. Gaddie, 158 Fed, 42, 88 CCA 1 
[rev 147 Fed. 960]. 


Ala.—Florence Bank v. U. S. Sav- 
ings, etc., Co., 104 Ala. 297, 16 S 110. 


Ark.—Excelsior White Lime _ Co. 
v. Rieff, 107 Ark. 554, 155 SW 921. 


Ages ie v. Browne, 2 Del. Ch. 
188. 

Ind.—Firestone Coal Min. Co. v. 
Roetzel, 169 NE 465. 

Md.—Rosenberg v. Moore, 11 Md. 
376. 

Tex.—Solomon y. Mathews, (Civ. 


A.) 238 SW 307. 
W. Va.—Baltimore Bargain House 


v. St. Clair, 58 W. Va. 565, 52 SE 660. 


[a] Extraordinary circumstances. 
—(1) The court ought not to appoint 
a receiver ex parte except under ex- 
traordinary circumstances. In _ re 
Connolly Bros., Ltd., [1911] 1 Ch. 731; 
Trusts, etc., Co. v. Drumhellder Pow- 
er Co., (Alta.) [1924] 2 DomLR 208. 
(2) A statute providing that, under 
extraordinary circumstances, a receiv- 
er may be appointed before, and with- 
out notice, is merely confirmatory of 
a principle of equity procedure and 
jurisdiction. Mann v. Gaddie, 158 
Fed. 42, 88 CCA 1 [rev 147 Fed. 960]; 
Joseph Dry Goods Co. v. Hecht, 120 
Fed. 760, 57 CCA 64 (both cases con- 
sidering Georgia statute). 


[b] Case must be one of extraor- 
dinary urgency.—Little Warrior Coal 
Co. v. Hooper, 105 Ala. 665, 17 S 118. 


21. Ala.—dAlbritton v. Lott-Black- 
shear Commn. Co., 167 Ala. 541, 52S 
653. 


Cal.—A. G. Col Co. v. Santa Clara 
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tified are those interested in the possession of the 
property, and the disposition of the rents and prof- 
In some eases it is said that, where a receiver- 
ship of a corporation is sought, public notice should 
be given,t® so that ereditors and stockholders gen- 
erally may intervene and be heard on the application 
if they desire;?® but in other cases it is held that 
notice to all creditors of the corporation is not nec- 
Notice need not be given to a debtor of 


[§ 54] b. In Exceptional Cases—(1) In General. 
A receiver may be properly appointed without notice, 
and before giving the adverse party an opportunity 
to be heard, in, and only in, an extreme?® and excep- 
tional?° case, in which there is a great?! emergency?” 


County Super. Ct., 196 Cal. 604, 238 P 
926; Ryan v. Murphy, 39 Cal. A.. 640, 
aL .oel B09 a Ee 


Fla.— Jones v. Rakestraw, 59 Fla. 


537, 51 S 927. 


Ind.—Kent Ave. Grocery Co. y. Hitz, 
186 Ind. 606, 120 NE 659. 


Kan.—¥eess v. Mechanics’ State 
Bank, 84 Kan. 828, 115 P 563, LRA 
1915A 606. 


[a] Only gravest emergency will 
entitle a party to the appointment of 
a receiver without notice. Burton v. 
Pepper, 116 Miss. 139, 76 S 762. 


[b] Extreme emergency is neces- 
sary to excuse failure to-give notice. 
Medford First Nat. Bank v. Stewart 
Fruit Co., 17 F. (2d) 621;. Orin Jessup 
Land Co, v. Lannes, 193 Ind. 645, 141 
NE 454, 


22. <Ala.—Petchey v. Allendale 
Land Co., 216 Ala. 167, 112 S 818. 


Ill.— Pierce v. Pierce, 211 Ill. A. 547; 
wear C. Dow Co. v. Deist, 123 I11. 
- oO . 


Okl.—Wilson v. Wonderly, 139 Okl. 
232, 281 P 957. 


Tex.—Baptist Missionary, etc., Con- 
vention v. Knox, (Civ. A.) 23 SW (2d) 
781; Sunshine Cons. Oil Co. v. Prech- 
el, (Civ. A.) 268 SW 1051; Texas-Mex- 
ican R. Co. v. State, (Civ. A.) 174 SW 
298; Williams v. Watt, (Civ. A.) 171 
SW 266; Butts v. Davis, (Civ. A.) 146 
SW 1015. e 


pS Spi eg Vv. Harris;el3, O22 BaD: 


“Where an emergency exists, it is ° 
within the power of the court to ap- 
point a-receiver without notice.” Wil- 
oot, Dege Sean 139 Oki. 232,231 P 


“A receiver should not be appointed 
without notice except in an emergen- 
cy.” Baptist Missionary, etc., Educa- 
tional Convention v. Knox, (Tex. Civ. 
A.) 238 SW (2d) 781, 784. 


[a] Pressing emergency is neces- 
sary to justify the appointment of a 
receiver without notice. Adams _ v. 
Woodall, (Tex. Civ. A.) 289 SW 728; 
Champ v. Wilson, (Tex. Civ. A.) 244 
SW 260. 


[b] Emergency due to applicant’s 
delay.—(1) A party seeking the ap- 
pointment of a receiver cannot, by his 
own delay or failure to act promptly, 
ereate an emergency which will ex- 
cuse his failure to give notice to the 
adverse party. Henderson vy. Reyn- 
olds, 168 Ind. 522, 81 NE 494, 11 LRA 
NS™960;,4dL AnnCas 97%, (C2). hat 
plaintiff waited until the last moment 
before suing for the appointment of 
a receiver, and there was no time for 
notice to defendant who had not been 
served with summons, did not excuse 
his failure to give such notice. An- 
derson v. Robinson, 63 Or. 228, 126 P 
988, 127 P 546. 
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and an imperious?* and most stringent?* necessity for 
an immediate appointment,” as “where the adverse 
party is out of the jurisdiction of the court or can- 
not be found and served with notice,?® or, for some 
other reason, it is absolutely and imperatively neces- 
sary for the court to interfere, before the lapse of 
the time required to give notice and afford a hearing, 
in order to prevent loss, waste, destruction, irrepara- 
ble injury, or the defeat of the petitioner’s rights,?* 
or the giving of notice would jeopardize the delivery, 


23. Mann y. Gaddie, 158 Fed. 42, 
88 CCA 1; Huff v. Bidwell, 151 Fed. 
563, 81 CCA 43 [app dism 214 U. S. 


528, 29 SCt 694, 53 L. ed. 1069]; Hen- 
derson vy. Rey nolds, 168 Ind. 522, 81 
NE 494, 11 LRANS 960, 11 AnnCas 


977; Continental Clay, etc., Co. v. Bry- 
son, 168 Ind. 485, 81 NE 310. 

fa] There must be pressing neces- 
sity for haste.—Hodges Drilling Co. v. 
Tyler, (Tex. Civ. A.) 2338 SW 548. 

24. Mirror Lake Co. v. Kirk Securi- 
ties Corp., 98 Fla. 946, 124 S 719 [foll 
98 Fla. 953, 124 8 722); Lehman v. 
Trust Co. of America, 57 Fla. 473, 49 
S 502; Baltimore Trust Co. v. George’s 
Creek Coal, etc., Co., 119 Md. 21, 85 
PA Sao. 

25. Hardy v. McClellan, 53 Miss. 
507; State v. Reynolds, 275 Mo. 1138, 
204 SW 1093. 

26.05 WES: Spee v. Gaddie, 158 Fed. 
42, 88 CCA 1. 

Ala.—Moritz v. Miller, 87 Ala. 331, 
6 S 269. 


Ill.—McDougall v. Woods, 247 Ill. 
A. 170. 3 
Ind.—Hizer v. Hizer, 169 NE 47; 


Henderson v. Reynolds, 168 Ind. 522, 
81 NE 494, 11 LRANS 960, 11 AnnCas 
977; Continental Clay, ete., Co. v. 
Bryson, 168 Ind. 485, 81 NE 210. 

Iowa.—-Maish v. Bird, 59 Iowa 307, 
13 NW 298. 

Mich.—Tuller v. Webster, 243 Mich. 
239, 219 NW 939. 

Minn.—Schmid v. Ballard, 175 Minn. 
138, 220 NW 423. 

N. Y.—Verplanck v. Mercantile Ins. 


Co., 2 Paige 438; Peo. v. Norton, 1 
Paige, 17; Van Rensselaer v. Morris, 
1 Paige ile 


Tex.—Cotton v. Rand, (Civ. en 92 
SW 266. 

Iing.—Maguire v. Allen, 1 Ball & B. 
75; Dowling v. Hudson, 14 Beav. 423, 
51 Reprint 349; Quin v. Gunn, 1 Hog. 
75; London, etc., Bank v. Facey, 24 
L. T. Rep. N. S. 126; Tanfield v. Ir- 
vine, 2 Russ. 149, 3 EngCh 149, 38 Re- 
print 292; Gibbins v. Mainwaring, 9 
Sim. 77, 16 EngCh 77, 59 Reprint 287. 

Where officers of corporation cannot 
be served see Corporations § 3199. 


7. U. S-—Kolb Coal Co. v. Sau- 

295 Fed. 690; Supreme Council 
A. v. Hobart, 244 Fed. 385, 157 CCA 
i cee v. Gaddie, 158 Fed. 42, 88 


Ala.—Florence Bank v. U. S. Sav- 
ings, etc., Co., 104 Ala. 297, 16 S 110; 
Moritz v. Miller, 87 Ala. 331, 6 S 269; 
Sims vy. Adams, 78 Ala. 395. 

Cal.—A. G. Col Co. vy. Santa Clara 
County Super. Ct., 196 Cal. 604, 238 P 
926; Tyler v. Park Ridge County Club, 
(A.) 284 P 247; Hobson y. Pacific 


erate Mere. Co., 5 Cal. A: 94, 89 P 
Ind.—Firestone Coal Min. Co. vy. 


Roetzel, 169 NE 465; Hizer v. Hizer, 
169 NE 47; Bookout v. Foreman, 198 
Ind. 543, 154 NE 387; Tucker v. Tuck- 
er, 194 Ind. 108, 142 NE a Ip IS jtenderson 
v. Reynolds, 168 Ind. 522, 81 NE 494, 
11 LRANS 960, 11 AnnCas 977; Con- 
tinental Clay, ete., Come Bryson, 168 
Ind. 485, 81 NE 210 
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ing order.®° 
where there 


Mont.—Masterson v. Hubbert, 


Mont. 613, 173 P 421. 


Nev.—Maynard v. Railey, 2 Nev. 
Silos 
N. Y.—Verplanck v. Mercantile Ins. 


Co., 2 Paige 438. 


Okl.—Morgan vy. Daniels, 
201, 266 P 464; 
150, 229 P 618; Rashaw v. Straus Co., 
94 Okl. 141, 221 P 62; Union State 
Bank v. Mueller, 68 Okl. 152, 172 P 
650; Pyeatt v. Prudential Ins. Co., 38 
Okl. 15, 181 P 914, AnnCas1915C 894. 


Pa.—Gowan v. Jeffries, 2 AShm. 296. 


Tex.—White Star v. English, (Civ. 
A.) 286 SW 255; Alto Cotton Oil, etc., 
Co. v. Berryman, (Civ. A.) 218 SW 513; 
Simpson v. Alexander, (Civ. A.) 188 
SW 285; Security Land Co. v. South 
Texas Dev. Co., (Civ. A.) 142 SW 1191; 
age v. Goldberg, (Civ. A.) 135 SW 


W. Va.—Oil Run Petroleum Co. v. 
Gale, 6 W. Va. 525. 


“A receiver Should not be appointed 
ex parte except in cases where it is 
clearly shown that the delay which 
would result from the giving of no- 
tice would defeat the rights of the 
complainant, or result in great injury 


130 Okl. 


to him.’’.. Maynard v. Railey, 2 Nev. 
313,322. 
[a] Delay entailing serious mis- 


chief.—‘‘Rule 216 provides that, if 
the Court is satisfied that the delay 
necessary to give notice of motion 
may entail serious mischief, the Court 
may make an interim order ex parte. 
I have no doubt that this Rule is wide 
enough to permit the making of an 
order for a receiver ex parte, but the 
preliminary condition must be sat- 
isfied. It must be shown that the de- 
lay necessary to give notice of mo- 
tion will or may entail serious mis- 
chief.” Chapman vy. Rose-Snider Fur. 
Co., 51 Ont. 171603; 


[b] Protection of complainant’s 
rights by the immediate appointment 
of a receiver must be absolutely and 
imperatively necessary to justify the 
appointment of a receiver without 
notice. Schmidt v. Johnson, 166 Ill. 
A. 622, 623; Delcambre v. Murphy, 
(Tex. Civ. A.) 5 SW (2a) 789; Champ 
v. Wilson,‘(Tex, Civ. A.) 244 SW 260. 


[c] Removal and disposition of 
property.—Where there is imminent 
danger that property in the posses- 
sion of defendant will be removed be- 
yond the jurisdiction of the court, and 
unlawfully ‘disposed of, the court has 
jurisdiction to appoint a receiver with- 
out notice of the application therefor. 
State v. Silver Bow County Second Ju- 
gictat DistsCt 22) Monte 241) b Gee 


28. U.S.—Mann vy. Gaddie, 158 Fed. 
42, 88 CCA 1 


Ala. PS Ess v. Guyer, 129 Ala. 602, 
298 779; Florence Bank vy. U.,S. Sav- 
ings, etc, Co., 104 Ala, 297, 16 ‘S) 110); 
Moritz v. Miller, 87 Ala. 331, 6 S 269. 


Ind.—Hizer vy. Hizer, 169 NE 47; 
Henderson vy. Reynolds, 168 Ind. 522, 
oa NE’ 494, 11 LRANS 960, 11 AnnCas 


W. Va.—Baltimore Bargain House 
v. St. Clair, 58 W. Va. 565, 52 SE 660. 


pa Ee a ee 


Scott v. Price, 103 Okl1., 
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safety, custody, or control of the property over which 
the receivership is to be extended,”> and the rights 
of the complaining party may be amply and suffi- 
ciently protected in no other way, or by no other 
remedy,” such as a temporary injunction or restrain- 
According to some authorities, even 
is an emergency, a temporary receiver 
should be appointed only until a day fixed for a hear- 
ing on a rule to show cause.*? 
Statute silent as to cause. 
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In deciding a case un- 


Ont.—Stark v. Ross, 17 Ont. Pr. 
237. 

[a] Rule applied.—(1) A _ court 
should appoint a receiver without no- 
tice to the other side whenever it ap- 
pears that an act ruinous to plaintiffs’ 
rights is contemplated, and that to 
give notice to defendant would enable 
him to accomplish it before the court 
could prevent it. McNealey v. Rouse, 
(Mo.) 264 SW 383. (2) It is a suffi- 
cient ground for the appointment of a 
receiver without notice that, if no- 
tice is given, defendant will sell, dis- 
pose of, remove, or encumber the 
property and assets in question. 
Dwelle v. Hinde, 18 Oh. Cir. Ct. 618, 
8 Oh. Cir. Dec. 177. 


29. Mann v. Gaddie, 158 Fed. 42, 
88 CCA 1; Huff v. Bidwell, 151 Fed. 
563, 81 CCA 438 [app dism 214 U.-S. 
528. 29 SCt 694, 53 L. ed. 1069]; Hizer 
v. Hizer, (Ind.) 169 NE 47; Tucker v. 
Tucker, 194 Ind. 108, 142 NE 11; Kent 
Ave. Grocery Co. v. Hitz, 186 Ind. 606, 
120 NE 659; Henderson v. Reynolds, 
168 Ind. 522, 81 NE 494, 11 LRANS 
960, 11 AnnCas 977; Continental Clay, 
ete., Co. v. Bryson, 168 Ind. 485, 81 NE 
210; Hodges Drilling Co. y. Tyler, 
(Tex. Civ. A.) 233 SW 548; Security 
Land Co. v. South Texas Dey. Co., 
(Tex. Civ. A.) 142 SW 1191. 


Other remedies as precluding re- 
ceivership generally see supra §§ 10, 
11. 


30. U. S.—North American Land, 
etc., Co. v. Watkins, 109 Fed. 101, 48 
CCA 254. 


Ala.—Walker County Coal, etc., Co. 
v. Long; 39S 770. 


Cal.—Fischer v. San Francisco Su- 
per., Ct. 110 Caliwl29,. 42° Pr bees Tyler 
“e ae Ridge County Club, (A.) 284 

47. 


Fla.—State v. Jacksonville, ete., R. 
Co-lo Klay 201, 


eRe ova tho oo v. Locke, 53 Ill. A. 


Ind.—Firestone Coal Min. Co. v. 
Roetzel, 169 NE 465; Hizer v. Hizer, 
169 NE 47; Bookout v. Foreman, 198 
Ind. 5438, 154 NE 387; Tucker v. Tuck- 
er, 194 Ind. 108, 142 NE 11; Orin Jes- 
sup Land Co. v. Lannes, 193 Ind. 645, 
141 NE 454; Kent Avenue Grocery Co. 
v. Hitz, 186 Ind. 606, 120 NE 659. 


Miss.—Meridian News, ete., Co. v. 
eee etc., Paper Co., 70 Miss. 695, 12 
0 


N. Y¥.—Devoe v. Ithaca, etc., R. Co., 
5 Paige 521. 


Tex.—Amason v. Harrigan, (Civ. 
A.) 288 SW 566; Claunch vy. Claunch, 
(Civ. A.) 203 SW 930. 


“Property of which a party has pos- 
session aS owner or joint owner 
should not be taken from her by the 
appointment of a receiver without no- 
tice, where a temporary restraining 
order forbidding its sale or removal 
would be ample for the protection of 
all interests until notice could be giv- 
en and the application for a receiver 
heard and determined on its merits.’ 
Tucker v. Tucker, 194 Ind. 108, 142 
INPOP ay IY 


31. Ford v. Taylor, 137 Fed. 149; 
State v. McQuillin, 256 Mo. 693, 165 
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der a statute which forbids the appointment of a re- 
ceiver until the adverse party shall have had rea- 
sonable notice of the application for the appointment, 
except upon sufficient cause or for a good reason, but 
which is silent as to what will constitute sufficient 
cause or a good reason, the court must look to prece- 
dents and adjudged cases to determine that ques- 
tion.®? 

[§ 55] (2) Showing and Determination of Cause 
for Dispensing with Notice. Upon a proper show- 
ing, a court may appoint a receiver without notice 
to the other side;** but it ought not to appoint upon 
an ex parte application and without notice, except 
upon the clearest and most satisfactory showing that 
only by such appointment can the interests of justice 
be served.?* To warrant the appointment of a re- 
ceiver without notice, cause therefor must be shown 
either in a verified bill, petition, or complaint or by 
affidavit,?> as no other evidence is admissible on the 
question;*° and facts and circumstances,*” as dis- 
tinguished from mere opinions or conclusions,*® must 
not only be set forth, but they must also be alleged 
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LasuUres| “abd. 


and verified positively,*® rather than upon informa- 
tion and belief.4° The determination of the question 
whether the facts warrant an appointment without 
notice rests with the court or judge called upon to 
make the appointment,*? and not complainant.*” 


[§ 56] c. Where Parties Have Opportunity To Be 
Heard.*® No notice is necessary where the order ap- 
pointing the receiver is made in a pending suit fully 
matured for hearing,** or where the appointment is 
made in term time in a decree on the merits.4° Also, 
want of notice is not material where the parties have 
had a full opportunity to be heard, as to the merits 
of the application or appointment, on a motion to 
set aside or modify the order of appointment,*® there 
is a hearing de novo on appeal to the chancellor from 
an order, of appointment made by the register,*” a 
temporary receiver is continued as permanent re- 
ceiver by the final judgment in the action,** or the 
receiver cannot acquire possession until a discovery 
is had and the party in question will have a right to 
be heard in the proceedings for discovery.*? It has 
been both affirmed®® and denied®! that lack of no- 


SW 713; St. Louis, etc., R. Co tice. Kent Ave. Grocery Co. v. Hitz, | Cas 977; Blondheim v. Moore, 11 Md. 
eer. cee a8 sw ep 658 186 Ind. 606, 120 NE 659. 365. 
33 LRA 3 aggard v. Sanglin, infr 62- 41. Hizer v. Hi Ind. NE 
Wash, 165, 71.P 711; Golé.v. Price, 22 ence generally see infra 88 es r izer, (Ind.) 169 
Wash. A ; 
ANE : : —F1 e Bank v. U. S. [a] Determination is left to sound 
32. Moritz v. Miller, 87 Ala. 331, 6 ache ee Go Lod Ala. 297, 16 S| discretion of judge.—Baptist Mission- 
S_ 269; Marshall v. Matson, 171 Ind.| 449. Moritz vy. Miller, 87 Ala. 331, 6] ary, etc., Convention v. Knox, (Tex. 
aby tN eA era Nig ok S 269. Civ. A.) 23 SW (2d) 781. 
ees i: AnnCas 977; TiS. TBD. Fla.—Jones v. Rakestraw, 59 Fla. Aire eine ticses on application gener- 
Co. vy. Dykeman, 133 Ind. 56, 32 Nié| 537, 51 S 927; Jacksonville Ferry Co. y see infra § 
823. v. Stockton, 40 Fla, 141, 23 S 557; 42. Hizer v. Hizer, (Ind.) 169 NE 
33. McNealey v. Rouse, (Mo.) 264 Fricker v. Peters, ete:, Co., 21 Pla. 254. | 47. : 
SW 388; ramos v. Crilly, 43 S. D. Ill.—Larson v. West, 110 Ill. A. 150. 43. Waiver see infra § 104. 
371, 179 NW 10. Ind.—Firestone Coal Min. Co. v. 44. Donahoe v. McCollam, OE Wic 
[a] Showing held sufficient.—Hurt | Roetzel, 169 NE 465; Hizer v. Hizer, | Va. 220, 112 SH 415; Ogden vy. Chal- 
v. Hurt, 157 Ala. 126, 47 S 260; Wil-|169 NE 47; Tucker v. Tucker, 194 ind. fant, 32 W. Va. 559, 9 SE 879. 
son v. Wonderly, 139 Okl. 232, 281 P|108, 142 NE 11; General Motors Oil 45. Batson v. Findley, 52 W. Va. 


957; Temple State Bank v. Mansfield, 
(Tex? Civ. A.) 215 SW 154. 


34. Steel’s Dept. Stores v. Bucking- 
ham, 143 Md. 680, 123 A 391. 


[a] Strong case must be made to 
warrant the appointment of a receiver 
without notice. Hurt v. Hurt, 157 Ala. 
126, 47 S 260; Gilreath v. Union Bank, 
ete, Cow 121 vAla. 2204,5°25 oS 5813 
Thompson v. Tower Mfg. Co., 87 Ala. 
733, 6S 928. 


[b] Showing held insufficient.— 
Mann v. Gaddie, 158 Fed. 42, 88 CCA 1 
[rev 147 Fed. 960]; English v. Peo., 
90 Ill. A. 54; Ledger Pub. Co. v. Scott, 
193 Ind. 683, 141 NE 609; Ryder v. 
Shea, 183 Ind. 15, 108 NE 104; Sulli- 
van Electric Light, ete., Co. v. Blue, 
142 Ind. 407, 41 NE 805; Wilson vy. 
Jonas, 8 KyL 510; Anderson v. Cecil, 
86 Md. 490, 38 A 1074; Cincinnati, etc., 
Roe Comune wewett, "ov Oh. St) 649; 
Claunch v. Claunch, (Tex. Civ. A.) 203 
SW 930; Davelaar v. Blue Mound Inv. 
Co., 110 Wis. 470, 86 NW 185. 


35. Hizer v. Hizer, (Ind.) 169 NE 
47; Marshall v. Matson, 171 Ind. 238, 
86 NE 339; Henderson v. Reynolds, 
168 Ind. 522, 81 NE 494, 11 LRANS 
960, 11 AnnCas 977; Sullivan Electric 
Light, etc., Co. v. Blue, 142 Ind. 407, 
41 NE 805. 


[a] Affidavit accompanying peti- 
tion may be considered. Forest Oil 
oa Veal Son me ( Dexa Gly.) cA )ie 17S WV) 

Application for receivership gener- 
ally see supra §§ 42-47. 


36. Hizer v. Hizer, (Ind.) 169 NE 
47; General Motors Oil Co. v. Math- 
eny, 185 Ind. 114, 113 NE 4. 


[a] Where no affidavits are filed, 
the court may look only to the allega- 
tions of a verified complaint in deter- 
mining the sufficiency of the showing 
to dispense with the necessity of no- 


Co. v. Matheny, 185 Ind. 114, 113 NE 
4; Continental Clay, etc., Co. v. Bry- 
son, 168 Ind. 485, 81 NE 210. 


Iowa.—French vy. Gifford, 30 Iowa 
8. 


N. Y.—Verplanck vy. Mercantile Ins. 
Co., 2 Paige 438. 


Tex.—Amason vy. Harrigan, (Civ. A.) 
288 SW 566. 


Wash.—Larsen v. Winder, 14 Wash. 
109, 44 P 123, 53 AmSR 864. 


W. Va.—Baltimore Bargain House v. 
St. Clair, 52 SE 660. 


38. Ala.—Gilreath v. Union Bank, 
etc., Co., 121 Ala. 204, 25 S 581; Flor- 
ence Bank v. U. S. Savings, etc., Co., 
104 Ala. 297, 16 S 110. 


Fla.—Jacksonville Ferry Co. v. 
Stockton, 40 Fla, 141, 23 S 557. 


Ind.—Hizer v. Hizer, 169 NE 47; 
Tucker v. Tucker, 194 Ind. 108, 142 
NE 11; General Motors Oil Co. v. 
Matheny, 185 Ind. 114, 113 NE 4; Hen- 
derson v. Reynolds, 168 Ind. 522, 81 
NE 494, 11 LRANS 960; Continental 
Clay, etc., Co. v. Bryson, 168 Ind. 485, 
81 NE 210; Wabash R. Co. v. DyKe- 
man, 133 Ind. 56, 32 NE 823. 


Or.—Anderson yv. Robinson, 
228, 126 P 988, 127 P 546. 


Tex.—Amason vy. Harrigan, (Civ. A.) 
288 SW 566. 


39. Jones v. Rakestraw, 59 Fla. 537, 
51 S 927; Henderson vy. Reynolds, 168 
Ind. 522, 81 NE 494, 11 LRANS 960, 
11 AnnCas 977. 


Verification of application generally 
see supra § 42. 


40. Smith v. Birmingham Disin- 
fectant, Co.,, 174» Ala... 374, 56-S.721; 
Moritz v. Miller, 87 Ala. 331, 6 S 269; 
Jordan v. Walker, 197 Ind. 365, 151 
NE 2; Henderson v. Reynolds, 168 Ind. 
522, 81 NE 494, 11 LRANS 960, 11 Ann 
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343, 43 SE 142; Ruffner v. Mairs, 33 
W. Va. 655, 11 SE 5; Ogden vy. Chal- 
fant, 32 W. Va. 559, 9 SE 879. 
46. U. S.—Supreme Council R. A. 
v. Hobart, 244 Fed. 385, 157 CCA 11. 
Colo.—Boyd v. Brown, 79 Colo. 568, 
2AT-P 181. 


Fla.—West v. Chasten, 12 Fla, 315. 

Ill— Hancock v. American Bonding, 
etc., Co., 86 Ill. A. 630; Iroquois Fur- 
nace Co. v. Kimbark, 85 Ill. A. 399. 

Kan.—Elwood y. Greenleaf First 
Nat. Bank, 41 Kan. 475, 21 P 673. 

Tex.—Cotton v. Rand, (Civ. A.) 92 
SW 266. 

W. Va. 

W. Va. 220, 112 SH 415. 

See Guardian Financing Co. v. Da- 
vidson, 23 Oh. A. 143, 145, 154 NE 743 
(recognizing the rule, but holding that 
it does not apply where no evidence 
is taken, no hearing is had, and no 
opportunity therefor afforded, upon 
the question of whether or not a re- 
ceiver Should be appointed, and the 
hearing is “confined to the palpable ir- 
regularity of the appointment and ar- 
gument as to the allegations of the 
petition”). 


47. Wright v. Wright, 180 Ala. 343, 
60 S 931; Werborn v. Kahn, 93 Ala. 
201, 9 S 729 [dist Moritz v. Miller, 87 


Ala. 31, 6 S 269, which was on appeal 
to the Supreme court from an order 
of the lower court not preceded by an 
order of the register]. 

48. In re Stonebridge, 13 NYS 770 
[aff 128 N. Y. 618 mem, 28 NE 253 
mem]. 

49. 
ite}, 

50. Elk Fork Oil, ete., Co. v. Fos- 
ter, 99 Fed. 495, 39 CCA 615; Whitney 
v. Buckman, 26 Cal. 447. 

51. White v. Britton, 72 S. C. 175, 
51 SE 547. 


Burr v. Wentworth, 202 Ill. A. 
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tice is immaterial where the parties have an oppor- 
tunity to be heard upon an application for an in- 
junction. 


[§ 57] 2. Effect of Failure To Give.*’ The fact 
that an appointment of a receiver is made without 
notice does not necessarily render it illegal where 
a statute of the state provides for an appointment 
without notice upon sufficient cause shown by affi- 
davit.°* In a case where notice should have been 
given, an order appointing a receiver without no- 
tice, and without affording the adverse party an op- 
portunity to be heard, is erroneous,°* irregular,°° 
improper,°® and improvident,°* and according to 
some authorities it is illegal, void, and unenforce- 
able,®* even though it might have been authorized 
upon a proper showing of emergency;°° but accord- 
ing to other authorities it is not absolutely void®° 
where it might have been proper in a case of extreme 
emergency.°* 

[§ 58] 3. Sufficiency and Service. The notice and 
service thereof may and should conform to require- 
ments imposed by pertinent statutes or rules of 
court;®? but even though a statute requires the no- 
tice to contain the name of the proposed receiver,®* 


52. Collateral attack see infra § 


53. Brock v. Rudug, 69 Ind. A. 190, 
119 NE 491. P 1153. 


54. Ill—Nathan C. Dow Co. v. 59. 
Deist, 123 Ill. A. 364. 59 P 15; 
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Wash.—Gordon 
102. Wash. 628, 182 P 591; State v. Chelan 
County Super. Ct., 86 Wash. 584, 150 


v. Hillman, 


Cummings v. Steele, 6 Ida. 666, 
State v. Silver Bow County 
Second Judicial Dist. 


[§§ 56-59 


yet where legal notice has been given, and defendants 
have appeared and are in court, the court has the 
power and right to appoint some person other than 
the one named or suggested by plaintiff without any 
additional, other, or further notice.** Service after 
the hour specified in the notice is ineffective,®* as is 
also an appointment at an earlier date than that 
specified in the notice,®* and if there is no hearing 
pursuant to the notice and no steps are taken there- 
under, a hearing at a subsequent date cannot be re- 
ferred to the original notice.®* 


Pleading or process in suit as notice. Where the 
bill or other original pleading prays for the appoint- 
ment of a receiver, and defendant is served with proc- 
ess or appears, he has sufficient notice,®* provided the 
appointment is made in open court®® and in term.’° 
However, the service of a writ of garnishment is not 
notice that, after judgment against the garnishee, 
the judgment creditor will present to the court a mo- 
tion and affidavit and at once take an order appoint- 
ing a permanent receiver.”? 


Service upon attorney of record representing the 


party adverse to the application is sufficient.*? 

[§ 59] F. Pleadings in Opposition to Applica- 
107 [is held that the court may, in the ex- 
ercise of its discretion, require the 
return on the day after the order is 
made. Krotz v. Louisiana Const. Co., 
120 La. 356, 45 S 276. 


é 63. See statutory provisions. 
Ct., 22 Mont. 


Ind.—Marshall v. Matson, 171 Ind. 
238, 86 NE 339; Henderson vy. Reyn- 
olds, 168 Ind. 522, 81 NE 494, 11 LRA 
NS 960, 11 AnnCas 977. 


Kan.—Stelzner v. Iron Clad Store 
Co., 123 Kan. 772, 256 P 818. 


Md.—Baltimore Skate Mfg. Co. v. 
Randall, 112 Md. 411, 76 A 491. 


Okl.—Morgan v. Daniels, 130 Okl. 
201, 266 P 464; Rashaw v. Straus Co., 
94 Okl. 141, 221 P 62; Union State 
Bank v. Mueller, 68 Okl. 152, 172 P 
650; Pyeatt v. Prudential Ins. Co., 38 
Okl. 15, 131 P 914, AnnCas1915C 894. 


Tex.—White Star v. English, (Civ. 
A.) 286 SW 255; Yount v. Fagin, (Civ. 
A.) 244 SW’'1036. 


55. Sanford vy. Sinclair, 3 Edw. (N. 
Ne) (899, Lount, vy. Magin, “(Tex, Civi 
A.) 244 SW 1036. 


56. Dixon v. Dixon, 119 Md. 413, 86 
A 1042; York v. McCall, 160 N. C. 276, 
76 SE 84. 


57. English v. Peo., 90 Ill. A. 54; 
Glein v. Miller, 45 N. D. 1, 176 NW 
113; Davelaar v. Blue Mound Inv. Co., 
110 Wis. 470, 86 NW 185. 


58. ‘U. S.—Nottebaum v. Leckie, 31 
EF. (2d) 556. 

Ida.—Cummings v. Steele, 
666, 59 P 15. 


La.—Remington Paper Co. v.. Wat- 
SOnw 40a, Ann. 793,15 S 208 Dur 
geau v. Brady, 24 La. Ann. 348. 


Mich.—Goldman v. Manistee Cir. 
Judge, 155 Mich. 47, 118 NW 600; Peo. 
v. St. Clair Cir. Judge, 31 Mich. 456; 
Salling v. Johnson, 25 Mich. 489. 


Mo.—State v. Dearing, 184 Mo. 647, 
84 SW 21; Jones v. Schaff Bros. Co., 
187 Mo. A. 597, 174 SW 177. 


Nebr.—Farmers’, etc., Bank v. Ger- 
man Nat. Bank, 59 Nebr. .229, 80 NW 
820; Johnson v. Powers, 21 Nebr. 292, 
32 NW 62. 


N. Y.—Cole v. Millerton Iron Co., 
et N. Y. 164, 30 NE 847, 28 AmSR 


Or.—Anderson v. Robinson, 63 Or. 
228, 126 P 988, 127 P 546. 


6 Ida. 


220, 56 P 219; State v. Silver Bow Sec- 
pees poucial Dist. Ct., 20 Mont. 284, 


60. O’Laughlin v. Prockish, 106 
Kan. 616, 189 P 383; Glein v. Miller, 
45 Ni, Ded, V6 NW; Lis: 


61. Wilson v. Jonas, 8 KyL 510; 
Maynard v. Railey, 2 Nev. 313; Yount 
v. Fagin, (Tex. Civ. A.) 244,.SW 1036. 


62. Ala.—Ensley Dev. Co. v. Pow- 
ell, 147 Ala. 300, 40 S 1387. 


Miss.—Vause v. Woods, 46 Miss. 120. 


Nebr.—Farmers’, ete., Bank v. Ger- 
man Nat. Bank, 59 Nebr. 229, 80 NW 
820; Johnson vy, Powers, 21 Nebr. 292, 
32 NW 62. 


N. Y.—Finck v. Finck, 171 NYS 408. 


Wis.—Hungerford vy. Cushing, 8 
Wis. 320. 


[a] Personal service is necessary 
where: (1) The case falls within a 
rule of court requiring it. Tilling v. 
Blythe, [1899] 1 Q. B. 557. (2) A stat- 
ute regulating a purely statutory pro- 
ceeding for the appointment of a re- 
ceiver requires notice without pre- 
scribing the kind of service. Barker 
v. Johnson, 4 AbbPr (N. Y.) 435; Beck 
v. Ashkettle, 18 R. I. 374, 27 A 505, 
28 A 338. (38) Personal service where 
receivership in supplementary pro- 
Gecree is sought see Executions § 
032. 


[b] Substituted service.—Where a 
general statute provides for substi- 
tuted service of notice, the manner of 
serving which is not otherwise pre- 
scribed, substituted service of a no- 
tice of an application for the appoint- 
ment of a receiver under a statute re- 
quiring notice of such application 
without prescribing how it shall be 
served is good. Allen v. Cooley, (S. 
C.) 31 SE 634. 


[ec] In Louisiana, under a statute 
requiring a return to a rule to show 
cause why a receiver should not be 
appointed to be made within ten days 
from the date of the order, unless the 
circumstances require, in the judg- 
ment of the court, a shorter delay, it 


64, Farmers’, etc., Bank v. German 
Nat. Bank, 59 Nebr. 229, 80 NW 820. 


65. Schilcer v. Brock, 124 Ala. 626, 
27 S 473. 


66. Gibson vy. Sexson, 82 Nebr. 475, 
118 NW 77. 


67. Vause v. Wood, 46 Miss. 120; 
Tibbals v. Sargeant, 14 N. J. Hq. 449. 
See Stephens v. Kaga, 142 Ind. 523, 41 
NE 930 (there should be no rule en- 
abling a litigant to give notice to his 
adversary of a hearing at a particu- 
lar time, and then so to delay his ap- 
plication and so to present it as to re- 
quire the adversary to stand guard 
constantly at the place of hearing, to 
avoid an advantage being taken of his 
interests; the moving party should 
proceed within such reasonable time 
after the time fixed in the notice, and 
within the convenience of the judge, 
as will enable his adversary to be 
present and be heard, without the un- 
reasonable burden of attending 
through protracted periods of delays 
and uncertainty; and, if he so delays 
in presenting his application as to 
cast such burden upon his adversary, 
he should be deemed to have waived 
his right to proceed under the notice 
given; but, where the judge was ab- 
sent on the day set for the hearing of 
a petition for the appointment of a re- 
ceiver, he has jurisdiction to hear it 
on the following day, without further 
notice to defendants). 


68. Winchester Electric Light Co. 
v. Gordon, 143 Ind. 681, 42 NE 914; 
Newell v. Schnull, 73 Ind. 241; Batson 
v. Findley, 52 W. Va. 343, 43 SE 142. 


69. Winchester Electric Light Co. 
v. Gordon, 148 Ind. 681, 42 NE 914. 


70. McDermott v. Pentress Gas Co., 
82 W. Va. 230, 95 SE 841; Ward v. 
Hotel Randolph Co., 69 W. Va. 197, 71 
SE 105, AnnCas1913A 607. 


71. Gordon vy. Hillman, 107 Wash. 
628, 182 P 591. 


72. Murphy v. Fidelity Mut. F. Ins. 
Co., 69 Nebr. 489, 95 NW 1022; Hag- 
eer v. Sanglin, 31 Wash. 165; 71 P 


Tg eg a TE 1ST i EE TESTO IC Gg 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tion.7° In some states the pertinent code or statu- 
tory provisions do not authorize or contemplate the 
formation of issues upon,*‘ or the filing of an answer, 
demurrer, or other formal pleading in opposition 
to,*® an application for the appointment of a receiver. 
In other states, the statutes provide for the filing 
of an answer by the party opposing the appoint- 


ment." 


[§ 60] G. Hearing and Determination’’—1. In 
General. There is a hearing’® by the court or judge, 
without the intervention of a jury,’® before an ap- 
plieation for the appointment of a receiver is grant- 
ed or denied. In some jurisdictions, upon an appeal 
to a chancellor from an order of appointment made 


by a register in vacation, there is a hearing de novo,°®° 


the matter coming before the chancellor,*? and being 
heard and determined by him,®*? as on an original ap- 
plication; but, under a code provision that, upon the 
trial of an issue of fact by a referee, his report 
stands as the decision of the court,®*? a referee’s re- 
port finding that a receiver should be appointed is 
final until reversed** and cannot be reversed by a 
judge at special term who has no alternative except 
to appoint a receiver.®® 


Hearing when applicant not ready. <A party seek- 
ing the drastic remedy of foreing a going business 
into a receivership should be ready to present to the 


RECEIVERS 


[53° Cy S.]; 685 


court, at the time set by him, without defendant’s 
consent, the evidence upon which he bases his de- 
mand,*® and where, at such time, he is not ready 
with his evidence, but does not withdraw his motion 
temporarily, and respondent is ready for the motion 
to be heard, the court, in its diseretion, may go for- 
ward with the hearing.®? 


Open and close. The party making a motion for 
the appointment of a receiver is ordinarily entitled 
to open and close,** but it has been held that the op- 
posing party is entitled to open and conclude where 
he is called upon to show cause.*® 


[§ 61] 2. Scope of Inquiry and Relief Generally.°° 
Upon the hearing of a preliminary or interlocutory 
application for a receivership, the court will not 
consider or determine questions not directly connect- 
ed with the immediate object of the application.®! 
It is without jurisdiction to make a final disposition 
of the cause®? and the property in controversy ;°* 
and, as far as possible,®4 it may and should abstain 
from inquiring into, considering, or passing upon the 
merits of the case,®® except so far as may be neces- 
sary in determining whether there is a probability 
of ultimate success upon the part of applicant®® and 
whether there are grounds for granting or refusing 
the application.®” Other relief not within any of 
the issues in the cause should not be ordered,®® and 


eae of complainant upon the mer- 
its 


73. Use of sworn answer as affida- 91. Chicago, etc., R. Co. v. Kenney, 
vit see infra § 63. 159 Ind. 72, 62 NE 26; Higgins v. Bai- 
74, Bitting v. Ten Eyck, 85 Ind.|ley, 4 Rob. (N. Y.) 613. 

57. Application of rule in foreclosure 
75, Pressley v. Harrison, 102 Ind.| Proceedings see Mortgages § 1697. 
14, 1 NE 188; Buchanan v. Berkshire 92. Chason vy. O’Neal, 158 Ga. 725, 
L. Ins. Co., 96 Ind. 510; Pouder v.|124 SH 519; Rosenberg v. Wilson, 154 

Tate, 96 Ind. 330. Ga. 625, 115 SE 7. 
[a]. Waiver of answer under oath 93.. Moon v. Lawrenceville First 


constitutes no objection to the ap- 
pointment of a receiver in a creditor’s 
suit. Root vy. Safford, 2 Barb. Ch. (N. 
ie) soo. 

76. Peo. v. Denver Dist. Ct., 33 
Colo. 293, 80 P 908. 


77. Application for appointment of 
receiver: 

Considerations affecting grant or re- 
fusal of see supra §§ 19-21. , 
Mandamus to compel judicial action 

upon see Mandamus § 192. 

78. Joseph Dry Goods Co. v. Hecht, 
120 Fed. 760, 57 CCA 64. 

fa] Even though it is ex parte, 
there is a hearing. Joseph Dry Goods 
Co. v. Hecht, 120: Fed. 760, 57 CCA 64. 

Necessity of giving adverse party 
notice and opportunity to be heard 
see supra §§ 53-56. 


79. Bitting v. Ten Eyck, 85 Ind. 
357. See also Juries § 42. 

80. Heard v. Murray, 93 Ala. 127, 
9S 514 

81. Etowah Min. Co. v. Wills Val- 
ley Min., ete., Co., 106 Ala. 492, 17 NS) 
522. 

82. Werborn v. Kahn, 93 Ala. 201, 9 
S 729. 

83. See References [34 Cyc 853]. 

84. Durant v. Pierson, 12 NYS 145, 


19 NYCivProc 203. 

85. Durant v. Pierson, 12 NYS 145, 
19 NYCivProc 203. 

86. Peeples v. South Carolina Agri- 
a Loan Assoc., 156 S. C. 429, 153 
SE 28 

87. eee v. South Carolina Agri- 
cultural Loan Assoc., supra. 


88. Allen v. Cooley, 53 S. C. 414, 31 
SE 634. 
89. See Motions and Orders § 141. 


90. Where corporate receivership 
is songht see Corporations § 3202. 


Nat. Bank, 163 Ga. 489, 136 SE 433; 
Chason vy. O’Neal, 158 Ga. 725, 124 SE 
519; 

94. Skinners’ Co. v. Irish Soc., 1 
Myl. & C. 161, 13 Engen 161, 40 Re- 
print 338. 


95. U.S.—Hanssen v. Pusey, etc., 
Co., 276 Fed. 296 [aff 279 Fed. 488 (cer- 
tiorari granted 260 U. S. 712 mem, 43 
SCt 13 mem, 67 L. ed. 476 mem, and 
rev on other grounds 261 U. S. 491, 
43 SCt 454, 67 L.. ed. 763)]; Kelley v. 
Boettcher, 89 Fed. 125; Kerp v. Mich- 
igan, etc., R. Co., 14 F. Cas. No. 7,727. 


Ga.—Bigbee v. Summerour, 101 Ga. 
201, 28 SE 642. 


Ind.—Bitting v. Ten Eyck, 85 Ind. 
357. 

Md.—Everett v. Avery, 19 Md. 136, 
Williamson y. Wilson, 1 Bland 418. 


N. Y.—Putnam v. Henderson, 49 
App. Div. 361, 683 NYS 250; Ross v. 
Vernam, 6 App. Div. 246, 39 NYS 1031; 
Thalmann v. Hoffman House, 27 Misc. 
140, 58 NYS 227; Brown v. Northrup, 
15 AbbPrNS 333; Conro y. Gray, 4 
HowPr 166. 


N. C.—Forsaith Mach. Co. v. Hope 
Mills Lumber Co., 109 N. C. 576, 13 
SE 869; Rheinstein v. Bixby, 92 N.C. 
307. 

Tenn.—Downing v. Dunlap Coal, 
ete., R. Co., 98 Tenn. 221, 24 SW 122. 

Ww. Va.—Spies v. Butts, 59 W. Va. 
385, 638 SH 897. 


Eng.—Davis v. Marlborough, 1 
Swanst. 74, 36 Reprint 303, 2 Swanst. 
113, 146, 36 Reprint 555, 2 Wils. Ch. 
130, 37 Reprint 258. 


N. S.—Eastern Trust Co. v. N. S. 
Steel, etc., Co., Ltd. [1927] 1 DomLR 
421 


“In order to sustain a motion for the 
appointment of a receiver pendente 
lite, it is not RRC ORAREY. to decide in 


In granting temporary relief by 
the appointment of such receiver, 
courts of equity in no manner antici- 
pate the ultimate determination of the 
questions of right involved. They 
merely recognize that a sufficient case 
has been made out to warrant the ju- 
dicial preservation of the rights or 
property in controversy, for the bene- 
fit of all parties in interest, until a 
hearing upon the merits shall have 
been had, without expressing, and, in- 
deed, without having the means of 
forming, a final opinion as to such 
rights.’”’” Hanssen v. Pusey, etc., Co., 
276 Fed. 296, 298 [aff 279 Fed. 488 
(certiorari granted 260° U. “Sie tirZ 
mem, 43 SCt 13 mem, 67 L. ed. 476 
mem), and rev on other grounds 261 
U. S. 491, 438 SCt 454, 67 L. ed. 7638]. 


[a] Title to property need not, and 
cannot, be determined at this stage of 
the litigation. Anderson v. Schaffner, 
90 W. Va. 225, 110 SE 566. 


96. Hanssen v. Pusey, etc., Co., 276 
Fed. 296 [aff 279 Fed. 488 (certiorari 
granted 260 U. S. 712 mem, 43 SCt 13: 
mem, 67 L. ed. 476 mem, and rev on 
other grounds 261 U. S. 491, 43 SCt 
454, 67 L. ed. 763)]; Kelley v. Boett- 
cher, 89 Fed. 125; Barrett v. Green 
River, ete., Live Stock Co., 28 Wyo. 
379, 205 P 742. 


Necessity of probability of ultimate 
success see supra § 13. 


97. Rheinstein v. Bixby, 92 N. C. 
307; Dobson v. Simonton, 78 N. C. 63; 
Skinners’ Co. v. Irish Soc., 1 Myl. & C. 
161, 18 EngCh 161, 40 Reprint 338. 


[a] Court has right to inquire in- 
to the facts of the case sufficiently for 
the purpose, not of deciding the case 
upon the merits, but of determin- 
ing whether to appoint or refuse to 
appoint a receiver. Jackson vy. South 
Carolina Colored State Fair Assoc., 
109 S. C. 288, 96 SE 116. 


[b] Mandatory injunction may be 
issued in a proper case with leave sub- 
sequently to apply for a receiver if 
the injunction shall be disobeyed. In 
re Public. Serv. R. Co., 95 N. J. Eq. 
31, 122 A 209. 

98. Pacific R. Co. v. Cutting, 27 
Fed. 638; Wayne Pike Co. v. Ham- 
mons, 129 Ind. 368, 27 NE 487; Head- 
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where the jurisdiction in the particular matter 1s 
statutory, the court cannot administer relief beyond 
the statutory limitations on its jurisdiction.°® 


[§ 62] 3. Use, Consideration, and Sufficiency of 
Papers, Records, and Evidence'!—a. In General. Re- 
gard will not be given to purely technical objections 
to evidence on a preliminary motion for a receiver- 
ship.? 

Oral evidence. It is discretionary with the court 
whether or not oral evidence will be heard on a mo- 
tion for a receivership,® and it is only in exceptional 
eases that it should be done.* 


Record and proceedings in main or related cause.° 
In passing upon a petition for the appointment of a 
receiver filed in a pending cause, the court may con- 
sider all the proceedings in the main cause.° Indeed, 
before appointing a receiver, a chancellor should 
search the record to determine if a sufficient founda- 
tion for such action has been laid.? Where the peti- 
tion is a judgment creditor, a fieri facias* and the 
entire record of a claim case? may be admissible in 
evidence. - 

Subsequent use in main cause. Evidence taken 
upon a hearing of an interlocutory application for a 
receivership has served its purpose,!® and, in the 
absence of consent of the parties to such a course, 


ly v. Ocean City Impr. Assoc., (N. 


Jas Ch) 110) A 471. 


99. Clark v. Banner, etc., Printing | MOUCy, 
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for a receiver of property sold under 
a vendor’s execution for purchase 
it appeared that the claim 
of the vendee’s wife was filed after 


[§§ 61-63 


cannot be treated as before the court upon a final 
hearing of the cause,+? even though it has been pre- 
served in a bill of exceptions for purposes of re- 
view.?? 


Presumptions. Jn the hearing and decision, all 
the presumptions are in favor of defendant in posses- 
sion of real property under a legal title.+% 


[§ 63] b. Use and Consideration of Pleadings, Af- 
fidavits, and Depositions.1+ Ordinarily the evidence 
heard on a motion for the appointment of a receiver 
consists of the sworn pleadings of the parties,?® and 
such affidavits!® or depositions!” as may, within the 
rules of practice, be offered on either side. 


Plaintiff’s pleadings. Generally speaking, the 
court may and should look to and consider the com- 
plaint, petition, or other pleading of plaintiff.1® 
However, a complaint is evidence only of facts al- 
leged,1® and not conclusions stated ;?° an amendment 
of a petition or complaint should not be considered 
where it was erroneously allowed?! or was not inter- 
posed until after a motion for a receivership was 
made;?? and it is held that, where the case is not 
tried on the petition and answer, but there is a reg- 
ular hearing, and oral testimony is taken in court, 
the allegations in the petition will not be considered 
as evidence to support plaintiff’s case.?? 
with the court hearing the applica- 
tion. (3) On appeal to the chancellor 


from an order of appointment made 
by the register, additional affidavits 


Co., 50 Wis. 416, 7 NW 309. 


1. Evidence or showing of cause 
for dispensing with notice of appli- 
cation see supra § 55. 


2. Fisher vy. Concord R. Co., 50 N. 
H. 200. 


3. Boyce v. Burchard, 21 Ga. 74; 
erate v. Egan, 62 Minn. 280, 64 NW 


[a] Where affiants are nonresi- 
dents (1) the court is without power 
to compel their attendance for cross- 
examination (McKee v. Bilbo, (Iowa) 
197 NW 979), (2) and, in any event, 
the overruling of a motion to re- 
quire them to appear for cross-ex- 
amination is within the sound discre- 
oe of the court (McKee v. Bilbo, su- 
pra). 


{b] Evidence taken in another 
cause in which all of the defendants 
are parties in interest, and nearly all 
parties of record, may be considered 
on a preliminary motion for a receiv- 
ership, the evidence being free from 
the defects of ex parte testimony, 
very nearly all of it consisting of the 
testimony of defendants and their 
associates, and all of it having been 
taken with full examination or cross- 
examination by'their own counsel up- 
on ample conference and ‘deliberation. 
Fisher y. Concord R. Co., 50 N. H. 200. 


4 State v. Egan, 62 Minn. 280, 64 
NW 813. 


5. Evidence taken in another cause 
see supra note 3 [b]. 


6. Baker v. Baker, 108 Md, 269, 70 
A 418,129 AmSR 429. : 


{a] After judgment, the court may 
take judicial notice of the facts ex- 
hibited in the main case and of the 
judgment therein. Waters-Pierce Oil 
Co. v. State, 47 Tex. Civ. A. 299, 105 
SW 851 [writ of error dism 212 U. S. 
112, 29 SCt 227, 53 L. ed. 431]. 


7. Davis v. Blair, 252 fil. A. 417. 


8. Young v. Germania Sav. Bank, 
133 Ga. 699, 66 SE 925. 


[a] Thus, where, on application 


the second entry of levy made on 
the fieri facias, there was no error in 
admitting the fieri facias in evidence 
over objection that there were two 
entries of levy thereon and no show- 
ing of the disposition of the first en- 
try. Young v. Germania Sav. Bank, 
133 Ga. 699, 66 SH 925. 


9. Young v. Germania Sav. Bank, 


supra. 

10. Boyd v. Brown, 83 Colo. 547, 
267 P 200. 

11. Boyd v. Brown, supra. 

12. Boyd v. Brown, supra. 

13. Wagoner Oil, ete., Co. v. Mar- 


low, 137 Okl. 116, 278 P 294. 


14 Showing by affidavit or verified 
pleading of cause for dispensing with 
notice see supra § 55. 


arn Bitting v. Ten Eyck, 85 Ind. 
300. 
16. Bitting v. Ten Eyck, supra. 
[a] Entitling affidavits.—(1) As 


in other cases in which affidavits are 
taken for use in a pending cause (see 
Affidavits § 53), (2) affidavits for use 
on an application for the appointment 
of a receiver should be entitled in the 
cause (Whitley v. Berry, 105 Ga. 
PS eal RSwh alialyye 


[b] Service or notice of affidavits. 
—(1) Regularly affidavits should be 
served on the opposing party. Brund- 
age v. Home Sav., etc., Assoc., 11 
Wash. 277, 39 P 666. (2) It is discre- 
tionary with the court below to re- 
fuse to hear affidavits of which the 
opposing party has had no notice. 
Boyce v. Burchard, 21 Ga. 74. 


[c] Additional affidavits.—(1) Al- 
lowing or refusing additional affida- 
vits after argument on a motion for 
the appointment of a receiver has 
commenced (Levenson y. Elson, 88 N. 
(CE 182), (2) or refusing to hear more 
affidavits not presented at the proper 
time, after giving the parties ample 
opportunity to present affidavits 
(Farmers’ Nat. Bank v. Backus, 64 
Minn. 43, 66 NW 5), is discretionary 


may be received from either or both 

parties. Etowah Min. Co. v. Wills 

Valley Min., ete., Co., 106 Ala. 492, 17 

S522; Werborn v. Kahn, 93 Ala. 201, 

5 = oye Heard v. Murray, 93 Ala. 127, 
514. 


Affidavits as part of record on ap- 
peal see Appeal and Error § 1761. 


eG Bitting v. Ten Eyck, 85 Ind. 
18. Elkhorn Hazard Coal Co. v. 


Fairchild, 191 Ky. 276, 230 SW 61; 
Gypsy Oil Co. v. Schonwald, 107 Okl. 
253,.20L PP) 864. 


[a] Right to appointment must be 
measured by the allegation of the 
complaint. Central Union Trust Co. 
v. Northern Ins. Co., 217 App. Div. 
482, 216 NYS 772. 


[b] In first instance, the juris- 
diction of the circuit court to appoint 
a receiver must be determined by the 
allegations of the petition made in 
good faith, and does not depend on 
any evidence that may subsequently 
be offered and received in support 
thereof. Cook v. Leona Mills Lumber 
Co., 106 Or. 520, 212 P 785. 


[ce] Consideration with unverified 
application.—W here the original 
pleading shows the facts making the 
appointment of a receiver necessary, 
and is properly ‘verified but contains 
no prayer for a receiver, on an unveri- 
fied application the original pleading 
and subsequent application should be 
considered together. Farmers’, etce., 
Bank v. German Nat. Bank, 59 Nebr. 
229, 80 NW 820. 


19. Little Wonder Light Co. v. Van 
Slyke, 198 Ind. 269, 153 NE 477. 


20. Little Wonder Light Co. v. Van 
Slyke, supra. 

21. Smith v. Garrison, 155 Ga. 260, 
116 SE 599. 


22. Dudley v. Platt, 70 Misc. 322, 
127 NYS 154. 


23. City Nat. Bank v. Dunham, 18 
Tex. Civ. A. 184, 44 SW 605. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 63-65] 


Defendant’s pleadings must be considered by the 
court.?4 


Affidavits on behalf of applicant may be read in 
support of his application and the case made in his 
pleading,?° or they may be read and considered after 
answer?® to meet the matters set up therein.?7 Also, 
where defendant meets plaintiff’s allegations by coun- 
ter-affidavits, it is competent for plaintiff to support 
his original affidavits by others to the same effect 
and in reply to those offered by defendant.2® How- 
ever, affidavits on behalf of applicant may not be 
received to enlarge the case made by his pleading,?® 
or, if they aré received, defendant should be allowed 
time and opportunity to controvert them;®° and 
where affidavits on behalf of plaintiff are entirely 
irrelevant to the matter involved in the application, 
they should be suppressed*? and stricken from the 
files of the court.” 


Defendant may be heard by affidavit where an ap- 
plication for a receivership is made before answer.?? 
Sworn pleadings as affidavits. A sworn petition 
may be read as an affidavit,** and the same is true 
of a sworn answer,?*® except in jurisdictions wherein 
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an answer, even if sworn to, is not taken as proof.*® 


[§ 64] c. Burden of Making, and Sufficiency of, 
Showing—(1) In General. The burden is on appli- 
cant to show a proper case for the appointment of 
a receiver?’ and the necessity therefor.25 Except 
where it is required by the mandate of an appellate 
court,®® an appointment is erroneous when made in 
a suit wherein no evidence is introduced and the peti- 
tion is not verified;*® before the appointment may 
properly be made, applicant must offer satisfactory 
proof in some form,*! and the showing made must 
be sufficient.42 While, to authorize the appointment 
of a receiver as ancillary relief upon an interlocutory 
application, it is not necessary that the proof should 
be as full and complete as if the trial were upon the 
main issues,** nevertheless clear proof is required,** 
or at least the evidence must be such as to justify 
a reasonable inference that the remedy is necessary 
to prevent manifest wrong and injury.*® 


[§ 65] (2) Where Allegations Not Controverted. 
A sworn pleading, or affidavit to a pleading, may 
alone be sufficient proof to authorize the appointment 
of a receiver on an interlocutory application, where 


24. BElkhorn Hazard Coal Co. v. 
Fairchild, 191 Ky. 276, 230 SW 61. 

25. Connor v. Allen, Harr. (Mich.) 
371; Spies v. Butts, 59 W. Va. 385, 53 
SE 897. 

26. Ladd v. Harvey, 21 N. H. 514. 


[a] Motion not heard before an- 
swer.—Where a notice for a hearing 
of a motion for a receiver on. a par- 
ticular day was given, but before the 
motion was heard the answer came 
in, Lord Eldon permitted plaintiff's 
affidavits to be read. Goodman_ v. 
Whitcomb, 1 Jac. & W. 589, 37 Re- 
print 492. 

[b] _ Where one only of two materi- 
al defendants had answered, plaintiff 
was permitted to read his affidavit in 
support of the application. Kershaw 
v. Mathews, 1 Russ. 361, 46 EngCh 322, 
38 Reprint 140. 


27. Rankin v. Rothschild, 78 Mich. 
10, 48 NW 1077; Sobernheimer v. 
Wheeler, 45 N. J. Eq. 614, 18 A 234. 


28. Young v. Rollins, 85 N. C. 485. 


29. Hayes v. Heyer, 4 Sandf. Ch. 
(N. Y.) 485; Webb v. Allen, 15 Tex. 
Civ. A. 605, 40 SW 342; Dawson v. 
Yates, 1 Beav. 301, 17 EngCh 301, 48 
Reprint 956. 


30. Chapman y. Vanover, 11 Ky. 
Op. 706. 
81. Armstrong v. Rickard, 199 App. 


Div. 892, 192 NYS 510 (affidavits as 
to assault by defendant upon plain- 
tiff). 


32. Armstrong v. Rickard, supra. 
383. Kean v. Colt, 5 N. J. Eq. 365. 


34. Levinson vy. Jaskulek, 23 Oh. A. 
134, 155 NE 405. 


835. Ford v. Taylor, 137 Fed. 149; 
Ryder v. Bateman, 93 Fed. 16; Rankin 
v. Rothschild, 78 Mich. 10, 43 NW 
1077; Kershaw v. Mathews, 2 Russ. 
62, 3 EngCh 62, 38 Reprint 259; Good- 
man v. Whitcomb, 1 Jac. & W. 589, 
387 Reprint 492. 


[a] Before time for replying has 
expired, an answer, used in opposi- 
tion to a motion for the appointment 
of a receiver, can only be treated as 
an affidavit. Rankin v. Rothschild, 
78 Mich. 10, 43 NW 1077. 


{[b] Although bill waives answer 
under oath, a sworn answer may be 
considered as an affidavit. Ryder v. 
Bateman, 93 Fed. 16. 


36. Spies v. Butts, 59 W. Va. 385, 
[53 C. J.—5] 


53 SE 897. 
eye. Uh 
Fed. 16. 
Mont.—Pereira v. Wulf, 83 Mont. 
3438, 272 P 532. 


N. J.—Bijur v. Bijur Motor Appli- 
ance Co., 1 N. J. Misc. 218, 121 A 6. 


N. Y.—Gregory v. Gregory, 31 N. Y. 
Super. 613. 


Or.—Anderson v. Robinson, 63 Or. 
228, 126 P 988, 127 P 546. 


S. C.—Brookshire v. Farmers’ Alli- 
ance Hixch., 73°S.-C, 131, 52 SE’ 867. 


Tenn.—Davis v. Reaves, 2 Lea 649. 


38. Rappaport v. Otten, 135 App. 
Div. 386, 120 NYS 461; Grays Harbor 
Commercial Co. y. Fifer, 97 Wash. 
380, 166 P 770. 


39. Farmers’, etc., Bank v. Ger- 
man Nat. Bank, 59 Nebr. 229, 80 NW 
820. 

40. Southwest Grain, etc., 
Continental Inv. Co., (Tex. Civ. 
240 SW 686. 

41. Leggett v. J. W. Leggett Jew- 
elry Co., 220 Ala. 399, 125 S 644. 


{a] To justify appointment on 
final hearing (1) satisfactory proof of 
right is required (Clark v. Walter T. 
Bradley Coal, ete., Co., 6 App. (D. C.) 
437), (2) even though probable cause 
would be sufficient ground for appoint- 
ment during the suit (see supra § 13). 


[b] Where immediate facts are 
withheld from the consideration of 
the court, and in place thereof insinu- 
ations, vituperations, and groundless 
conclusions are substituted, a motion 
for the appointment of a temporary 
receiver will be denied. WVelsor v. 
Freeman, 118 Misc. 276, 194 NYS 191. 


42. Ga.—Sheffield v. Colquitt First 
Nat. Bank, 157 Ga. 422, 121 SE 809. 
Ill.—Young y. Rutan, 69 Ill. A. 513. 


Md.—Horn vy. Bohn, 96 Md. 8, 53 A 
576. 


S.—Ryder v. Bateman, 93 


Conve 
A.) 


N. Y.—Dudley v. Platt, 70 Misc. 322, 
127 NYS 154. 


Oh.—Mitchell v. McCullough, 12 Oh. 
Cir. Ct. 763, 4 Oh. Cir. Dec. 471. 


Wash.—Roberts v. Washington Nat. 
Bank, 9 Wash. 12, 37 P 26. 


[a] Admissions of parties in open 
court may be sufficient to sustain an 
appointment under proper allegations. 
Boston Inv. Co. v. Pacific Short-Line 


Bridge Co., 104 Iowa 311, 73 NW 839. 


[b] Affidavit which is inconsistent 
and contradictory in itself is entitled 
to little credence. Bushman vy. Bush- 
man, 311 Mo. 551, 279 SW 122. 


{c] Breach of agreement to arbi- 
trate.—The breach of a solemn agree- 
ment to submit disputes under an ex- 
ecutory contract to arbitration will, 
in a court of equity, be considered a 
strong circumstance against the right 
of the party who breached the agree- 
ment to have a receiver appointed. 
Ellington v. Currie, 193 N. C. 610, 137 
SE 869. 

[d] Evidence held sufficient (1) 
to warrant the appointment of a re- 
ceiver. Labowitch v. Labowitch, 202 
Ill. A. 35; Richardson v. McCloskey, 
(Tex=Civ.) At) e228. SV ozone (a) meAdit= 
davit filed on behalf of plaintiff, in 
opposition to motion of defendant for 
receivership, held sufficient to defeat 
motion. Goldblatt vy. Dominion Sal- 
vage, etc., Co., Ltd., 11 OntWN 419. 


{e] Evidence held insufficient to: 
(1) Authorize the appointment of a 
receiver. Thomas v. Timonds, 179 
Iowa 509, 159 NW 881; Davis v. Hudg- 
INS; -(hex.s Cive <A.) e225 S Vado amen CoD) 
Show that plaintiff would probably 
succeed upon a final trial. Hardy Oil 
Co. v. Burnham, 58 Tex. Civ. A. 285, 
124 SW 221. (8) Prove that plaintiff 
is in any danger of suffering damage 
or loss. Trent v. Ellington, 136 Va. 
538, 118 SE 92. (4) Show that any 
property of an estate is in danger of 
being lost, removed, or materially in- 
jured if left in the possession of the 
executor. Kottwitz v. Jehn, (Tex. Civ. 
A.) 6 SW (2d) 209. (5) Show any 
neglect on the part of defendant which 
might be held to cause deterioration 
of the property in question. Bush- 
pa v. Bushman, 311 Mo. 551, 279 SW 


43. Pearce v. Elwell, 116 N. C. 595, 
21 SE 305. 


44. Mirror Lake Co. v. Kirk Secu- 
rifies Corp., 98 Fla. 946, 124 S 719 [foll 
98 Fla. 953, 124 S 722]; Bushman v. 
Bushman, 311 Mo. 551, 279 SW 122; 
Davis v. Hudgins, (Tex. Civ. A.) 225 
SW 73. 


Clear, strong, or doubtful case gen- 
erally see supra § 19. 


45. Kottwitz v. Jehn, (Tex. Civ. A.) 
6 SW (2d) 209. 
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the allegations are not denied.*® Likewise, where an 
answer, filed after plaintiff’s motion for the appoint- 
ment of a receiver, contains material allegations of 
new matter showing that plaintiff has no such interest 
in the subject matter as entitles him to maintain the 
suit, and such allegations are not controverted, the 


motion should be denied.** 


[§ 66] (3) Where Grounds Denied or Controvert- 
ed. It is a well established rule that, where all the 
equities and essential allegations of the bill, petition, 
or complaint upon which plaintiff relies for the ap- 
pointment of a receiver have been fully met and 
denied in a sworn or verified answer, a recelver can- 
not properly be appointed unless plaintiff overcomes 
the denials in the answer by further proof in support 
Also, a receiver will not be ap- 


of his pleading.*® 


RECEIVERS 


Vit.*° 


ceiver.”® 


pointed on a preliminary hearing where ali the 


46. Culver v. Guyer, 129 Ala. 602, 
29 S 779; Hillandale Nursery Co. v. 
Forman, 166 Ga. 57, 142 SE 537; Jones 
v. Dougherty, 10 Ga. 273; Smith v. 
Lamon, (Tex. Civ. A.) 143 SW 304; 
Krohn v. Weinberger, 47 W. Va. 127, 
34 SE 746. 


[a] Allegation must be taken as 
true.—Bingham v. Graham, (Tex. Civ. 
A.) 220 SW 105; Simpson v. Alexan- 
der, (Tex. Civ. A!) 188 SW 285. 


Pleading verified upon information 
and belief see infra § 67. 


47. Taylor v. United Fuel Gas Co., 
100 W. Va, 644, 131 SE 461. 


48. U. S.—Clark v. National Lin- 
seed Oil Co., 105 Fed. 787, 45 CCA 53. 


Cal.—Williamson v. Monroe, 3 Cal. 
383. 


Ga.—Rhodes v. Lee, 32 Ga. 470. 


Ida.—Sweeny v. Mayhew, 6 Ida. 455, 
DOLE) sb: 


Ky.—Elkhorn Hazard Coal Co. v. 
Fairchild, 191 Ky. 276, 230 SW 61. 


Md.—Furlong v. Edwards, 3 Md. 99. 


Mich.—Sanford v. Newell, 204 Mich. 
91, 96, 169 NW 941 [quot Cyc]. 


Miss.—Simmons v. Henderson, 
Freem. 493. 


Mo.—Bushman y. Bushman, 311 Mo. 
551, 279 SW 122. 


N. Y.—Buchanan v. Comstock, 57 
Barb. 568; Waterbury v. Merchants’ 
Union Express Co., 50 Barb. 157; La 
Chaise v. Lord, 1 AbbPr 213, 10 HowPr 
461; Rochester v. Bronson, 41 HowPr 
78; Henn v. Walsh, 2 Edw. 129. 


Pa.—Crombie v. Order of Solon, 157 
Pa. 588, 27 A 710; Pottsville Lumber, 
ane v. Kopitzsch Soap Co., 13 Pa. 
oO. : 


Lae C.—De Walt v. Kinard, 19 S. C. 


Tex.—Falfurrias Immigration Co. v. 
Spielhagen, 103 Tex. 339, 127 SW 164; 
Penland v. Thacker, (Civ. A.) 255 SW 
635; Richardson v. McCloskey, (Civ. 
A.) 228 SW 323. And see San Antonio, 
ete., R. Co. v. Davis (Civ. A.) 30 SW 
693 (recognizing rule). 


W. Va.—Smiley v. New River Co., 
72 W. Va. 221, 77 SE 976; Wilson v. 
Maddox, 46 W. Va. 641, 33 SE 775. 


[a] Prima facie case for defend- 
ant.— ‘A sworn answer of a defendant 
fully denying all the equities pleaded 
in a petition amounts, in practice, up- 
on the hearing of an application “for 
the appointment of a receiver, to a 
prima-facie case in favor of the de- 
fendant.” Bushman v. Bushman, 311 
Mo. 551, 577, 279 SW 122. 


[b] Statements in aiswer taken as 
true.—(1) When the hearing is on 
petition and answer, all statements in 
the answer must be regarded as true 


if they are susceptible of proof by 
legitimate evidence. McKaig Vv. 
James, 66 Md. 583, 8 A 663. (2) Ona 
motion for a decree notwithstanding 
the answer, all the averments of the 
answer must, under a court rule, be 
taken as true, and a denial is conclu- 
sive. Jones v. Maxwell Motor Co., 13 
DelsGh.-06.) bud Aes 12. 


[ec] Number of witnesses necessa- 
ry to overthrow denial.—Under an 
equity rule, an answer under oath, 
which distinctly denies the material 
allegations of the bill, not only makes 
an issue, but proves it to the extent 
that to overthrow it will require the 
evidence of two witnesses, or of one 
witness and circumstances equivalent 
to a second. Ford v. Taylor, 137 Fed. 
149; Thompsen v. Diffenderfer, 1 Md. 
Ch. 489. 


{d] Where complainant has not ex- 
cepted or replied to answer denying 
the material allegations of the bill, 
the appointment of a receiver is un- 
warranted. Harrington v. Union Oil 
Co., 144 Fed. 235. 


Cross references: 
ene of discretion of court see supra 
0. \ 
Vacation or revocation of order of ap- 
pointment see infra § 94. 
Verification of plaintiff’s pleading up- 
on information and belief see infra 
§ 67 
49. Patterson v. McCunn, 46 How 
Pr (N. Y.) 182; Henn v. Walsh, 2 Edw. 
(N. Y.) 129; Whitehouse v. Point De- 
pie etc,,, Re Bs Cor, 9» Wash. 558, 3S 
152. 


[a] Rule applied.—A receiver will 
not be appointed where the affidavits 
filed by complainant give very feeble 
support to his bill, while the affida- 
vits filed by defendant strongly cor- 
roborate his answer. Rhodes v. Lee, 
382 Ga, 470; Pottsville Lumber, etc., 
ae v. Kopitzsch Soap Co., 13 Pa. Co. 

50. Barron v. Meyers, 140 Mich. 
431, 1083 NW 842. 


[a] Defense without merit.—In an 
action by a judgment creditor, upon a 
sworn answer alleging that the judg- 
ment was procured by fraud, the court 
granted time for defendant to proceed 
in the suit in which the judgment was 
rendered for proper relief, and, upon 
defendant’s failure to take advantage 
of the opportunity, it was held, over 
its contention that its sworn answer 
was sufficient to defeat a motion fora 
receiver, that the court was author- 
ized to infer that the defense was 
without merit. Loder vy. New York, 
eter, sR Coy, 4 VEluMnGNe ey. ecas 


_[b] Frivolous answer.—In an ac- 
tion for the appointment of a receiver 
and other relief, an answer that de- 
fendant has no knowledge or informa- 


or complaint overcomes the denials in the answer; 
an affidavit containing merely a general denial does 
not preclude an appointment upon plaintiff’s affi- 
davit;°2 and the appointment may be made notwith- 
standing there is some conflict in the evidence pre- 
sented by the opposing parties.** 

[§ 67] (4) Where Pleading Verified upon Infor- 
mation and Belief.°* 
upon information and belief affords no evidence upon 
which alone to predicate an order appointing a re- 
This is true when the pleading is met by 


he 


[§§ 65-67 


grounds of the application are fully met by affida- 
On the other hand, a sworn answer may not 
be so conclusive as to prevent absolutely the ap- 
pointment of a receiver;°° the appointment may be 
made where evidence other than the bill, petition, 


251 


A bill or complaint verified 


tion sufficient to form a belief as to 
the entry of a judgment against it and 
the return of an execution thereon 
unsatisfied is frivolous, and a motion 
for judgment on the answer should be 
granted. Morgan v. Quo Vadis 
a ee heree Co., 45 Mise. 130, 91 NYS 
82. 


512, Allen, y. Dallas: (ete. nh. Cos 
F. Cas. No. 221, 8 Wood 316; Richard- 
son v. McCloskey, (Tex. Civ. A.) 228 
SW 328. 


{a] Denial by only one of several 
defendants.—A complaint on an appli- 
cation for a receiver alleged that de- 
fendant debtor and other defendants 
named, all of whom were insolvent, 
had combined to defraud plaintiff out 
of his claims against the debtor. 
None of the defendants except the 
debtor denied these allegations. His 
answer was used as an affidavit, the 
motion was supported by surrounding 
circumstances which threw suspicion 
on the transaction, aS well as by the 
complaint and an affidavit on behalf 
of the applicant, and it was held that 
a receiver was properly appointed for 
the debtor and should have been ap- 
pointed for the other defendants also. 
Gent v. Elwell, 116 N. C. 595, 21 SE 


52. Shaw v. Shaw, 51 Tex: Civ. A. 
55, 112. SW ‘124. 


53. Wilcoxon Mfg. Co. v. Atkinson, 
78 Ga. 338; Nimocks v. Cape Fear 
Shingle Co., 110 N: C. 230, 14 SE 684; 
Stith v. Jones, 101 N. C. 360, 8 SE 151; 
Frazier v. Brewer, 52 W. Va. 306, 43 
SE 110. 


[a] Rule applied (1) where the 
facts are strongly in favor of plain- 
tiffs equity. Frazier v. Brewer, 52 
W. Va. 306, 43 SE 110. (2) Where, at 
a hearing upon conflicting evidence, 
the court granted an injunction and 
deferred or refused the appointment 
of a receiver upon condition that de- 
fendant make certain payments, it 
may, upon the failure of defendant to 
make such payments, appoint a re- 
ceiver without hearing additional evi- 
dence. Perdue v. Simmons, 157 Ga. 
311, 124 SE 336. 


54. Necessity of positive verifica- 
tion of facts dispensing with notice 
see supra § 55. 

55. Ala.—Smith-Dimmick Lumber 
Co. v. Teague, 119 Ala. 385, 24 S 4; 
PuUrgens v. Martin, 111 Ala. 656, 20 S 
oO . 


Ill.—Sherman Park State Bank v. 
Loop Office Bldg. Corp., 238 Ill. <A. 
roo Siegmund v. Ascher, 37 Ill. A. 


Ind.—Ledger Pub. Co. v. Scott, 193 
Ind. 6838, 141 NE 609; Marshall v. 
Matson, 171 Ind. 238, 86 NE 339; Hen- 
derson v. Reynolds, 168 Ind. 522, 81 
NE 494, 11 LRANS 960. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a, 


§§ 67-70] 

positive denials in an answer or affidavits,®* or even 
when the answer is not verified in positive terms ;°" 
but undenied allegations upon information and be- 
lief have been held or declared to be sufficient.°8 At 
any rate, the objection is not material when the an- 
swer is in and itself states facts sufficient to warrant 
the appointment.°°® 


[§ 68] 4. Findings.°° It has been held that, un- 
der a bill for a receivership, the court should make 
findings of fact to support its decree appointing a 
receiver ;°+ and that, where in a statutory proceed- 
ing the statute permits an application to be: made 
to a judge of a court and requires a finding by him 
that the application for the appointment of a re- 
ceiver is just and reasonable, the making of the 
appointment will not be taken as equivalent to such 
finding,®? especially where the statute so enlarges 
the powers of receivers as to move the court to a 
strict construction of its provisions.®? However, it 
has also been held that it is not necessary to find a 
fact which is admitted in the answer;°* that, where 
the facts alleged are sufficient to justify the appoint- 
ment, a general finding, based upon the petition and 
proof, that a receiver ought to be appointed is suffi- 
cient;°> that special findings are not necessary in 
the absence of a request therefor;°® and that a fail- 
ure to find specifically facts which are alleged is at 
most irregular®’ and not a jurisdictional defect.*® 


[§ 69] 5. Terms and Conditions—a. On Granting 


Application—(1) In General. The appointment of 


a receiver being not ordinarily a matter of strict 
right,®°® the person applying therefor may, with pro- 
priety, be required to submit to terms and conditions 
imposed upon the making of the appointment,’ such 
as that he prosecute the suit to final decree with dil- 
igence,*? or discontinue another action brought by 
him,?? or, in the case of railroad property, that a 
general license be given to sue the receiver in any 
court of competent jurisdiction for liabilities in- 
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court may specifically limit the operation of the ap- 
pointment so as not to work obvious injustice against 
the adverse party.’* 


Payment of claims. When a court of chancery is 
asked by railroad mortgagees to appoint a receiver 
of railroad property, pending proceedings for fore- 
closure, the court, in the exercise of a sound judi- 
cial discretion, may, as a condition of issuing the 
necessary order, impose such terms in reference to 
the payment from the income during the receivership 
of outstanding debts for labor and supplies as may, 
under the circumstances of the particular case, ap- 
pear to be reasonable;** but it has no right to make 
the receivership conditional upon the payment of 
unsecured claims other than those which, under ju- 
dicial decisions, have an equitable priority.*°® 

Leave to move for vacation. The practical effect 
of a reservation in an order of appointment of leave 
to any party interested to move to rescind the order 
within a specified period of time is to make the ap- 
pointment temporary in its nature until the expira- 
tion of the specified period or until an objection to 
the appointment has been heard and considered.** 
Likewise, a provision in an order of appointment that 
any person interested in the property may, upon a 
specified number of days’ notice, move to vacate it 
puts the receiver upon notice that the receivership is 
in faet temporary.*® 


[§ 70] (2) Bond by Applicant. <A bond given by 
a complainant obtaining the appointment of a receiv- 
er does not take the place of or secure the receiver’s 
responsibility and liability on his bond or otherwise 
for property coming into his hands,*® but is for the 
damages resulting and attorney’s fees incurred by 
the appointment and acts of the receiver, if the ap- 
pointment is revoked or set aside.°° In the absence 
of a statute covering the subject, whether or not an 
indemnifying bond shall be required of an applicant 
for a receivership rests wholly within the discretion 


curred by him in operating the road.7* 


Mont.—Benepe-Owenhouse Co. v. 
ee ppel 32 Mont. 424, 80 P 1024. 


D.—Grandin v. La Bar, 2 N. D. 
206) 50 NW 151. 


~Tex.—Alto Cotton Oil, etc., Co. v. 
Berryman, (Civ. A.) 218 SW 513. 

[a] Affidavit by complainant’s at- 
torney, upon information and belief, 
made in support of an application for 
a receiver, is not sufficient. Davis v. 
Reaves, 2 Lea (Tenn.) 649. 


56. Clark v. National Linseed Oil 
Co., 105 Fed.' 787, 45 CCA 53; Briar- 
field Iron Works Co. v. Foster, 54 Ala. 
622; Weber v. Wallerstein, 111 App. 
Div. 700, 97 NYS 852. 

57. New South Bldg., etc., Assoc. 
v. Willingham, 93 Ga. 218, 18 SE 435. 


58. Holland Trust Co. v. Consoli- 
dated Gas, etc., Co., 85 Hun 454, 32 
NYS 830; Goodyear v. Betts, 7 HowPr 
GNe ws) 187; Atty.-Gen. y. Columbia 
Bank, 1 Paige GNRAY) 54.05 


59. Connale v. Sedgwick, 2 Barb. 
(N. Y.) 210. 

60. Findings: : : 
As to eligibility of appointee see in- 

fra § 75. 


In equitable suits or proceedings gen- 
erally see Equity § 720; Trial [38 
Cye 1956]. 


61. Jones v. Weir, 213 Pa. 135, 62 
A 643. 

62. Bostwick v. Isbell, 41 Conn. 
305. | 

63. Bostwick vy. Isbell, supra. 


Also, the | of the court.®+ 


64. Reliance Lumber Co. v. Brown, 
4 Ind. A. 92, 30 NE 625. 

65. Dwelle v. Hinde, 18 Oh. Cir. Ct. 
618, 8 Oh. Cir. Dec. 177. 

66. Whitehead v. Hale, 118 N. C. 
601, 24 SE 360. 


67. Dwelle v. Hinde, 18 Oh. Cir. 
CELGL3Ss2Ohs Cir eDecawiiit. 

68. Dwelle v. Hinde, supra. 

69. See supra § 20. 

70. Fosdick v. Schall, 99 U. S. 235, 
25 L. ed. 389; Walker v. Green, 60 


Kan, 20, 55 P,281.- 


71. Dow v. Memphis, etc., R. Co., 20 
Fed. 260 [mod on other grounds 120 
U. S. 287, 7 SCt 482, 30 Li. ed. 595]. 


72. Webb v. Van Zandt, 16 AbbPr 
CN. Y.) 314 note. 


73. Dow v. Memphis, etc., R. Co., 
20 Fed. 260 [mod on other grounds 126 
Wi SZ SR SCE 482,305." eds 595); 
Walker v. Green, 60 Kan. 20, 55 P 281. 


Conditional appointment of receiver 
of railroad generally see Railroads § 
843. 


74. -Chappell v. Boyd, 56 Ga. 578. 


[a] Growing crop.—Where the ap- 
plication for the appointment of a re- 
ceiver was not made until a growing 
crop was planted, the receiver may 
be instructed to allow defendants a 
reasonable time to gather the crop 
and to use the premises for that pur- 
pose. Chappell v. Boyd, 56 Ga. 578. 


75. Union Trust Co. v. Souther, 107 


Such a bond is ordinarily not re- 


Uris ool, 2 aS CErZ9b aT mle rod esse 
Fosdick v Schall, 99 U. S. 235, 25 1: 
‘ed, 339; Karmers’ L&T Co) v. Kan- 
sas City, etc., R. Co., 53 Fed. 182; Dow 
Vv. Memphis, ete., R. Co., 20 Fed. 260 
[mod on other grounds 120: Ue Su2st 
SCt 482, 30 L, ed. 595]. 


76. Kneeland v. American L. & T 
re! 136 U. S. 89; 10 SCt 950, 34°E. ed. 


77. Farmers’ L. & T. Co. v. Cape 
Fear, etc., R. Co., 62 Fed. 675. 


Duration of receivership generally 
see infra §§ 106-110. 
78. Burroughs v. Toxaway Co., 182 


Fed. 129 [rev on other grounds 185 
Fed. 4385, 107 CCA 505]. 


79. Anderson v. Hultberg, 117 Ill. 
AL i273 A, 
[a] Functions of bonds distin- 


guished.—The functions of a receiv- 
er’s qualifying bond and a bond giv- 
en by plaintiff as a condition to the 
appointment of a receiver ‘are en- 
tirely distinet; the one would be to 
guarantee the fidelity of the receiver 
whether rightfully or wrongfully ap- 
pointed, and the other to indemnify 
the ‘defendant against the wrongful 
appointment of a receiver.” Fidelity, 
eve Con VeIA; CG jCol, Con, 41s (ea 
121, 122. 


Receiver’s bond see infra §§ 88, 89. 

80. Anderson v. Hultberg, 117 III. 
A, 231 

81.. Riner v. Ramey-Milburn Co., 
166 Ark. 221, 265 SW 963. 
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quired,®? and it need not be exacted,** unless the 
receivership is in effect an attachment to insure the 
payment of a disputed débt,** or the order of ap- 
pointment is ex parte and operates in effect as an 
injunction;&®> but in the case of a “dry receiver- 
ship”’* it is proper to require applicant to give se- 
curity for costs, expenses, and the fees of the re- 
ceiver.8? In a majority of jurisdictions wherein 
there are statutes providing that, before appointing 
a receiver, the court or judge shall require applicant 
to give a bond or undertaking, such statutes are held 
to be mandatory,’* and a noncompliance therewith 
renders the appointment illegal and void*® in cases 
wherein the statutes are applicable,®°® as where the 
appointment is made ex parte or without notice,°? 
or the order of appointment does not show that for 
good cause shown the giving of the bond is dispensed 
with;®2 but in some jurisdictions the statutes are 
construed to leave the matter to the legal discretion 
of the court;®* a provision requiring a nonresident 
to give a bond for costs does not create a condition 
to the appointment of a receiver;°* and, of course, 
a statute relating to a bond where the appointment 
is made upon an ex parte application does not apply 
where the application is not ex parte.®® 


Amount of the bond or undertaking is to be de- 
termined by the appointing court.°® The insertion 
in the appropriate place in the undertaking of the 


in, 172 Ill. A. 86; 
166 Ill. A. 537; 


82. Moritz v. Miller, 87 Ala. 331, 
6 S 269 (so stating in a case decided 
before the enactment of a statute re- 
quiring a bond). Vv. 
83. De Walt v. Kinard, 19 S. C. 286. 
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Mason v. Hooper, 
Ayres v. Graham SS. 
Coals (etel;, Co.7 150 TH. As eu3ts 
Moy, Tone sKoon, 14 bdis EN: sAs 34a 
Watson v. Cudney, 
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amount thereof, by a person authorized to do so, after 
the undertaking was signed and before it was filed, 
does not invalidate it.°7 


Obligees. The bond or undertaking must run to 
all the defendants ;°* but where an undertaking runs 
only to one defendant, the filing thereafter, on order 
of court, of another undertaking to all of the de- 
fendants validates the appointment from that time 
at least.®® 

Approval. The mere signing by a judge of his 
name upon a bond to the adverse party, without the 
word “approved” and without the entry of an order 
of approval, is a sufficient approval.t Where the 
bonds of a receiver and complainant required by an 
interlocutory order appointing a receiver are filed, 
the receiver’s right to act becomes complete,” even 
though complainant’s bond is not approved until aft- 
er approval of the receiver’s bond.* 


[§ 71], b. On Refusing Application. The court 
may refuse to appoint a receiver upon condition that 
the adverse party enter into a bond sufficient to afford 
the necessary protection,* or pay arrears of indebted- 
ness.° 


[§ 72] 6. Order or Decree®—a. In General. The 
substance and effect of an order,‘ rather than its mere 
form,® are to be looked to in determining whether 
or not it appoints or constitutes a person a receiver; 
136 Ga. 774, 71 SE 1076 (there is no 
abuse of discretion in making an ap- 
pointment to become effective only 


upon the failure of defendant to give 
bond). 


Staar 


144 Ill. A. 624. 


84. Hughes v. Hatchett, 55 Ala. 631 
(decided before enactment of statute 
requiring bond). 


85. Chapman v. Rose-Snider Fur 
Co., 51:Ont. L. 603. 


ee “Dry receivership” see supra 

87. Lembeck vy. Jarvis Terminal 
Cold Storage Co., 68 N. J. Eq. 352, 59 
A. 565; Maxwell Lumber Co. v. Con- 
nelly, (N. M.) 287 P 64. 


88. Dreyspring v. Loeb, 113 Ala. 
263, 21 S 78; and cases infra notes 
So nod oi. 


89. Dreyspring v. Loeb, 113 Ala. 
263, 21 S 73; and cases infra notes 91, 
92. But see Johnson yv. Young, 1 Nebr. 
(Unoff.) 28, 95 NW 497 (reversing the 
order of appointment on another 
ground, but stating that the subse- 
quent acceptance and approval of a 
bond at the same term would, in the 
absence of any specific objection to 
this method of procedure, seem to 
cure the error in the order of appoint- 
ment which failed to comply with a 
statute requiring it to provide for a 
bond). 


90. See infra text and notes 91, 92. 


Sin) Capital’ City Water! .Co,=- Vv. 
Weatherly, 108 Ala. 412,18 S 841; Fal- 
loon v. Los Angeles County Super. 
Ct., 79 Cal. A. 149, 248 P 1057; Lieber- 
man v. Orange County Super. Ct., 72 
Cal. A. 18, 236 P 570; Ryan v. Murphy, 
DOMOAl AN O40 uO ee Ubi Bibby: ve 
Dieter, 15 Cal. A. 45,113 P 874; Davila 
v. Heath, 13 Cal. A. 370, 109 P 893: 
Stelzner v. Iron Clad Store Co., 123 
Kan. 772, 256 P 818. : 


92. James H. Rice Co. v. McJohn 
244 Ill. 264, 91 NE 448 [rev 147 Ill. A 
468]; Sherman Park State Bank w 
Loop Office Bldg. Corp., 288 Ill. <A. 
450; Albrecht v. Auditorium Lyceum, 
210 Ill. A. 362; Labowith v. Labowith, 
202 Ill. A. 35; Fluke v. Pheips, 177 Ill, 
A. 95; John Spry Lumber Co. v. Hard- 


Compare Flynn vy. Southern Surety 
Co., 200 Ill. A. 38 (where the title to 
certain securities is involved in the 
suit, but such securities are in the 
custody of one of the moving parties, 
it is not error to appoint a receiver 
without requiring the moving parties 
to give a bond); Walker v. Kersten, 
115 Tl!. A. 130 (when defendant is not 
harmed thereby, the failure to re- 
quire a bond from complainant is not 
reversible error). 

93. Lee v. Stevens, 22 Ida. 670, 127 
P 680. 


94. Galloway v. Campbell, 142 Ind. 
324, 41 NE 597. 


Effect of noncompliance upon valid-+ 
Aterd: order of appointment see Costs 
95. People’s Bonded 
Wight, (Utah) 272 P 200. 

{a] Thus the statute does not ap- 
ply where defendant appears and files 
a written answer admitting the allega- 
tions of the application and thereby 
in effect consenting to the appoint- 
ment of a receiver. People’s Bonded 
Trustee v. Wight, (Utah) 272 P 200. 


96. Anderson v. Hultberg, 117 Ill. 
A. 231. 
97.0 ) Title Inis), ete, Gov vw Calitor= 
nia Dev. Co., 164 Cal. 58, 127 P 502. 
98. Title Inst, ete, Co. Vv. Galifor= 
nia Dey. Co., supra. 
99. Title Ins., etc., Co. v. Califor- 
nia Dey. Co., supra. 
I, Schmidt v. Johnson, 166 Ill; A. 
622, 623. 
2. See infra § 88. 
oe eee v. Brodfuehrer, 211 IIl. 


Trustee v. 


A. 


4 U.S.—U.S. v: Dominion Oil Co., 
241 Fed. 425. 

Fla.—Davis v. Leonard, 66 Fla. 351, 
63 S 584. 


Ga. Cordele Ice Co. v. Sims, 120 Ga. 
428, 48 SE 12. See Clyatt v. Taylor, 


Mich.—Parsille v. Brown, 188 Mich. 
485, 154 NW 569. 


N. C.—Frank v. Robinson, 96 N. C. 
28, ah SBS Weds 


See Weed v. Brazill, 192 App. Div. 
891, 182 NYS 353 (upholding an or- 
der denying a motion for a receiver- 
ship without prejudice to a subse- 
quent motion to compel the giving ofa 
bond by defendant). 


Bond as adequate protection exclud- 
ing receivership see supra § 11. 


5. Probasco v. Probasco, 30 N. J. 
Kq. 108. 


6. Effect of appointment of receiv- 
er: ate 
Upon: 

Fire insurance policy see Fire In- 
surance §§ 99, 303. 

Ground of insolvency of party, as 
abatement of pending action see 
Abatement and Revival § 226. 

Right or title to, possession of, or 
claim against, property see infra § 
117 et seq. 

Running of statute of limitations 
see Limitations of Actions § 452. 

pres irregular or invalid see infra 


7. Cook y. Terry, 19 Cal. A. 765, 127 
P 816. 


8. Cook v. Terry, supra. 

fa] Entitling order.—Where dur- 
ing the pendency of a suit plaintiff 
brought another suit in the same court 
in aid of the original for the appoint- 
ment of a receiver of the property in- 
volved therein pending such litigation, 


‘and the court, in granting the appli- 


cation, considered the record in both 
suits, and the chancellor’s order ap- 
peared as though made on motion 
supported by such records, it was not 
invalidated by the fact that it was en- 
tered under the style of the dependent 
cause, rather than under the style of 
the original cause. Troughber  v. 
Akin, 109 Tenn. 451, 73 SW 118. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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by investing a person with the functions and duties | is interloeutory?® and not final;?® but it is also 


of a receiver, it may be good in substance and effect 
as the appointment of a receiver,® even though it is 
informal,'® does not designate the person named a 
receiver,!? or designates him by some other title.?? 
However, a mere direction that moneys under the 
control of the court should be deposited with one upon 
such condition as will bind him to pay interest will 
not constitute him a receiver subject to the usual rules 
that may issue against receivers;!*® and the designa- 
tion of one to collect certain assets, by consent of 
the parties, in an order expressly continuing the hear- 
ing of an application for a receivership, does not 
confer powers of a receiver on such person.'* Also, 
an order appointing a receiver may be so indefinite as 
to be erroneous.?° 

Temporary receivership. On a motion for a tem- 
porary receiver an order which does not specify that 
the appointment is temporary is nevertheless of the 
same effect as if it were so specified.1® 

Lack of right of appeal from an order of appoint- 
ment has no relevancy to the validity of the order.17 


Confirmation of appointment by master.'* Where 
a reference to a master is to report a proper person 
to be appointed, the appointment is not complete 
until it is confirmed by the court,'® but where the 
direction is to appoint a receiver, the appointment is 
complete upon the filing of the master’s report,*° and 
no order of confirmation is necessary.? 

Final or interlocutory order or decree.?? It is held 
that an order appointing a receiver contemplates fur- 
ther action by the court?* and by its very nature?* 

[b] Form of order in whole, in 


substance, or in part see Wheeling 
Bridge, ete., R. Co. v. Cochran, 68 Fed. 


ceiver. 


the trustee would be considered a re- 
Lyons-Thomas Hardware Co. 
v. Perry Stove Mfg. Co., 


held that, where defendant is an insolvent corpora- 
tion and, by force of statute, the appointment of a 
receiver immediately divests it of all title to its prop- 
erty,”” the appointment is a final decree.?® 


Time of taking effect. According to some authori- 
ties an order appointing a receiver becomes effective 
when it is signed by the judge,?® but according to 
other authorities it takes effect upon,®® and not be- 
fore,*? the filing thereof. The record alone may 
be looked to in ascertaining when an appointment 
was made.*? 


Presumptions and prima facie evidence. ‘The re- 
cital of jurisdictional facts in an order appointing 
a receiver is prima facie evidence of the existence 
thereof.°° The fact that persons acted as receivers 
raises no presumption that they were appointed.** 

Matters not adjudicated.*® A determination that 
there is enough evidence to authorize the appoint- 


ment of a receiver to institute litigation does not con- 


stitute an adjudication of the questions which he 
is appointed to litigate.*® Also, a provision in the 
order of appointment which authorizes, but does not 
direct or command, the receiver to pay certain class- 
es of claims is not an adjudication that such claims 
are entitled to preference in payment.?7 


Executor is not removed by the appointment of a 
receiver of an estate.° 


[§ 73] b. Provisions as to Property.?® An order 
appointing a receiver ought to state distinctly on 
the face of it over what property the receiver is ap- 
pointed,*° and should not direct the delivery of more 


27. See Corporations § 3233. 


88 Tex. 468, rae Nottebaum v. Leckie, 31 F. (2d) 


29. Exchange Nat. Bank v. North- 
ern Idaho Pine Lumber Co., 24 Ida. 


Let, Hee as ce eeu pane 27 SW 100. 

onstr. Co. v. Jacksonville, ete., R. Co., “ ; 

59 Fed. 987, 538; Skiddy cs Atlantic Phy Coleman v. Salisburg, 52 Ga. 
CG ik. ‘Cos, F. Cas. No. , : 

Hughes 320, 322; Montgomery v. Ens- 14. Boyd v. Royal Ins. Co., 111 N 


len, 126 Ala. 654, 28 S 626; Henry v. 
Henry, 103 Ala. 582, 584, 15 S 916; 
Lewis v. Singleton, 61 Ga. 164, 165; 
Screven v. Clark, 48 Ga. 41, 42; Hef- 
fron v. Rice, 149 Ill. 216, 36 NE 562, 
41 AmSR) 27413 (St. Louis; ‘ete, Ratio. 
v. Vandalia, 103 Ill. A. 363, 364; Frank 
v. Morrison, 58 Md. 423, 425; William- 
son v. Wilson, 1 Bland (Md.) 418, 428; 
Iddings v. Bruen, 4 Sandf. Ch. (N. Y.) 
417, 418; Ahlhauser v. Doud, 74 Wis. 
400, 404, 43 NW 169. 


Qe @ook eve Lerny., 19 Cals Al-765,; 
127 P 816; Kimbrough v. J. K. Orr 
Shoe Co., 98 Ga. 537, 25 SH 576. 


10; Cook v. Terry, 19 Cal A. 765, 
2 EAoLe. 


11. In re Fifty-four First Mortg. 
Bonas, 15 8S. C. 304. 


12. See cases infra this note. 


[a] Rule has been applied (1) 
where a person was designated as 
“commissioner.” Kimbraugh v. J. K. 
Orr Shoe Co., 98 Ga. 537, 25 SH 576. 
(2) Where a judge has power only to 
appoint a receiver in vacation, the ap- 
pointment of a person as temporary 
administrator in a suit for a receiver- 
ship, and in which the appointment of 
a receiver is proper, is not invalid, as 
the designation of the officer will be 
considered as immaterial. Long v. 
Richardson, 26 Tex. Civ. A. 197, 62 SW 
964. (3) So where, in an action by 
ereditors to have a receiver appointed, 
and also to set aside a trust deed for 
the benefit of preferred creditors, the 
judge, in vacation, although refusing 
to appoint a receiver, ordered the trus- 
tee to hold the assets, and required 
him to file a bond and inventory and 
report to the court, it was held that 


C. 372, 16 SE 389. 


15. Ryan v. Murphy, 39 Cal. A. 640, 
ioe ee Watson v. Cudney, 144 M11. 


16. Haggard v. Sanglin, 31 Wash. 
UGS sales 


17. People’s Bonded Trustee v. 
Wight, (Utah) 272 P 200 

Whether order appealable see Ap- 
peal and Error § 412. 


18. Cross references: 
Necessity of appointment after re- 

port by referee see supra § 60. 
Reference to master generally see in- 

fra § 85. 

19. Matter of Eagle Iron Works, 
8 Paige ¢€N. Y.) 385. 

20. Matter of Eagle Iron Works, 
supra. 


21. Matter of Eagle Iron Works, 
supra. 
22. Final or interlocutory charac- 


ter of order as affecting right of ap- 
Dee enaes er see Appeal and Error 
§ 412. 


23. Exchange Trust Co. v. Okla- 
homa State Bank, 126 Okl. 198, 259 P 
589. 


24. Exchange Trust Co. v. Okla- 
homa State Bank, supra. 


25. Wagoner. Oil, etc., Co. v. Mar- 
low, 137 Okl. 116, 278 P 294; Exchange 
Trust Co. v. Oklahoma State Bank, 126 
OI 9355259 P15 89s) a Pippin tv Mie= 
Vickers, 87 Okl. 289, 210 P 1016. 


Provisional and ancillary character 
of Piped see supra § 5. 


Pippin v. McVickers, 


6. 87 Okl. 
289, 210 P 1016. 


CTA also ahs 7 


30. Horn vy. Pere Marquette R. Co., 
151 Fed. 626. 


31. Giroux v. Bockler, 98 Or. 398, 
IGE ey ma Lys. 

32. Meadville Bank v. Hardy, 94 
Miss. 587, 48 S 781. 

33. Starr v. Bankers’ Union, 81 
Nebr. 377, 116 NW 61, 129 AmSR 684. 


34. International, etc., R. 
Moore, (Tex. Civ. A.) 32 SW 379. 


35. Scope of inquiry and relief gen- 
erally see supra § 61. 


36. Tower Hill Connellsville Coke 
Co. v. Piedmont Coal Co., 35 F. (2d) 
179 [den reh 33 F. (2d) 703, and cer- 
tiorari den 280 U. S. 607 mem, 50 SCt 
157 mem, 74 L. ed. 650 mem]. 


Sia Chicaeo, eter sso varie 
ae Trust Co., 225 Fed. 940, 141 CCA 


COL. 


38. Gadsden v. Whaley, 
210. 


Removal of executor or administra- 
tor generally see Executors and A‘- 
ministrators §§ 296-316. 


39. Property: 
Subject to receivership see supra § 17. 
Vesting in receiver: 
Generally see infra §§ 122-127. 
Corporate property see Corporations 


§ oe 


TAS Cr 


40. an v. Murphy, 39 Cal. A. 640, 
179 P Re 518 [quot Cyc]; O’ Mahoney 
Vv. Belmont, O2ieNicwe ks 133; Crow v. 


Wood, 13 Beav. 271, 51 Reprint 104. 


{a] All of defendant’s property of 
particular class.—An order appointing 
the feceiver is sufficiently specific 
in its description as to notes and 
books of account to be turned over 
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property than that involved in the particular suit, 
under the pleadings.‘ An order containing no di- 
rection to defendant to deliver over his property on 
oath or otherwise does not render it necessary to 
examine either parties or witnesses for the purpose 
of ascertaining whether that part of the usual or- 
der in such eases had been complied with by defend- 
ant.42. A statute requiring an order of appointment 
to contain a clause fixing the value of the property is 
mandatory,*® and an order without such clause is 
void.*# 


[§ 74] c. As Preventing Renewal of Applica- 
tion.*® An application for the appointment of a 
receiver will not be granted upon the same papers, 
facts, or circumstances upon which a similar appli- 
cation has been refused;*® but an application may 
be renewed at any time on a new state of facts aris- 
ing;47 a postponement of the order is not a bar 
to it;48 if an order of appointment is void it will 
not stand in the way of a subsequent valid appoint- 
ment;*® and pending a motion to vacate an appoint- 
ment made without notice and for other irregularities, 
a notice of motion for another appointment in the 
event the first order is vacated may be served®°® and 
acted on upon vacating such original appointment.*? 


[§ 75] H. Eligibility, Selection, and Qualification 
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Receiver—1. Eligibilty®?—a. In General. A 
court may appoint as a receiver any proper person 
whose appointment is not prohibited by law.°? A 
receiver should be honest®* and capable,°®® and, while 
he need not be a financier®® or an expert in the par- 
ticular business to be managed,°* nevertheless in se- 
lecting him the court will give due consideration not 
only to his quality of indifference,®*® but also to his 
business ability and his fitness with respect to the 
character of the property which is to come under his 
care and the duties he will be required to perform 
in its management and conservation.®® A person 
whose personal attention to the estate cannot be 
given in the degree in which it ought,®° or who will 
not be amenable to the usual remedies against re- 
ceivers,®! should not be appointed. 


Person ignorant of English language. Where the 
proceedings of the court are required by law to be 
in the English language, a person ignorant of that 
language will not ordinarily be appointed a receiv- 
er.°? 


Nonresident. It has been held that a nonresident 
or temporary resident of the state is disqualified from 
being a receiver,®*® but in other eases it has been held 
proper to appoint such a person®* where he is other- 


pais Sate 9) 4, 


to him which specifies them as ‘“‘the 
books, notes and accounts of all kinds 
of the said defendant in the business 
of selling cigars, snuff, tobacco and 
other goods.” Martin v. Burgwyn, 88 
Ga. 78, 13 SE 958. 

[b] Reference to pleading.—(1) 
Where the land involved is fully de- 
scribed in the pleading, the order 
appointing the receiver, which de- 
scribes the property as ‘“‘the premises 
described in plaintiff’s petition,” suffi- 
ciently describes the property as be- 
tween the parties. Cotton v. Rand, 
(Mexs1Cinn, A.) (92) SW 266. 9 ¢2).) Ltvis 
otherwise, however, as against one 
not a party (Crow v. Wood, 13 Beav. 
271, 51 Reprint 104), (3) or where the 
complaint does not sufficiently de- 
seribe any property (Salisbury v. Wil- 
son, 128 Cal. 347, 60 P 979). 


4i. Smith v. McCullough, 104 U. S. 
25, 26 L. ed. 687; Central Trust Co. 
v. Worcester Cycle Mfg. Co., 114 Fed. 
659; Triebert v. Burgess, 11 Md. 452. 

42. Copous v. Kauffman, 8 Paige 
GN: Y.)) 583: 


43. Truesdell v. Johnson, 
C. 188, 142 SE 343. 


[a] Order directing receiver to 
make inventory of assets is not equiv- 
alent to a clause fixing the value of 
the property. Truesdell v. Johnson, 
144 8. C. 188, 142 SE 343. 


44 Truesdell v. Johnson, supra. 


45. Denial of motion for receiv- 
ership as bar to similar application 
generally see Judgments § 1177. 


46. Ft. Wayne Wlectric Corp. v. 
Franklin Electric Light Co., 57 N. J. 
Eq. 7, 41 A 217 [aff 58 N. J. Eq. 579, 
43 A 1098]; Dudley v. Platt, 70 Misc. 
322, 127 NYS 154; Fenton v. Lumber- 
man’s Bank, Clarke (N. Y.) 360. 


[a] In appellate court.—In one 
ease after a decree for defendants, and 
appeal prayed and granted, but be- 
fore it was perfected, defendant filed 
a petition for a receiver which the 
chancellor denied, from which order 
also there was an appeal, and it was 
held that the supreme court could not 
entertain an application for a receiy- 
er to revise the action of the lower 
court because it would not undertake 
to act separately upon each error com- 


144 §. 


For later cases, developments and changes in the law see cumulative Annotations, same ti 


mitted by the lower court, and a par- 
ty is entitled only to one hearing on 
appeal; that, if the application is in- 
tended as a new one without refer- 
ence to the action of the chancellor, it 
could not be. granted because there 
was nothing to support it except what 
appeared on the record, and to act 
upon that would be to revise the ac- 
tion of the chancellor; that a new 
affidavit repeating the facts stated in 
the affidavit below did not change the 
result, and an affidavit of new facts 
which have since occurred would be 
to require the court to exercise orig- 
inal and not appellate jurisdiction. 
Allen v. Harris, 4 Lea (Tenn.) 190. 


47. Puckett v. Heaton, 151 Ga. 211, 
105 SE 116; Ft. Wayne Electric Corp. 
v. Franklin Electrie Light Co., 57 N. 
J~Hq. 7, 41 A 217 fati 58 N. J. Ba 579, 
43 A 1098]; Oakley v. Paterson Bank, 
PaaS Fall Yovel 2300 Bye ol res 

[a] Leave to renew application on 
additional evidence is sometimes 
granted upon denying the first ap- 


plication. Devlin v. Hope, 16 AbbPr 
CNIS Ne) aoe. 
ise McCaskill vy. Warren, 58 Ga. 
49. Robinson y. Dickey, 143 Ind. 
214, 42 NE 688. 
50. Clark v. Clark, 11 AbbNCas 


GN) 33335 
51. Clark y. Clark, supra. 


52. Cross references: 
Appointment of same or different re- 
ceiver in subsequent suit see infra § 


Bligibility to appointment as receiver 
for corporation see Corporations §§ 
3207-38211, 3845; Railroads § 845. 


53. Dinsmore v. Barker, 61 Utah 
332, 212 P 1109. 


54, Etowah Min. Co. v. Wills Val- 

, Co., 106 Ala, 492, 17 S 

622; Ex p. Citizens’ Exch. Bank, 140 
S. C. 471, 495, 189 SE 135 [quot Cye]. 

55. Etowah Min. Co. v. Wills Val-. 

ley Min., etc., Co., 106 Ala. 492, 17S 

522; Hx p. Citizens’ Exch. Bank, 140 

S. C, 471, 495, 189 SE 185 [quot'Cye]. 

56. Land \ Ditlowncie sa Og Ven AS 
phalt Co. of America, 120 Fed. 996. 

57. Karmers’ L. & T. Co. v. Cape 


Fear, etc., R. Co., 62 Fed. 675. 
58. See infra § 76. 


59. Land Title, etc., Co. v. Asphalt 
Co. of America, 120 Fed. 996; Fowler 
v. Jarvis-Conklin Mortg. Trust Co., 
66 Fed. 14, 63 Fed. 888; Farmers’ L. 
& T.. Co. vo Northern Pac. R. Co:, 61 
Fed. 546; Taylor v. Life Assoc. of 
America, 3 Fed. 465; Decker v. Ber- 
ners Bay Min., etc., Co., 2 Alaska 504; 
Hx p. Citizens’ Exch. Bank, 140 S. C. 
471, 495,139 SE 135 [quot Cyc]; Simp- 


son i viVOttawa,, Cte.) BR. Cou eb ven. 
Chamb. (Ont.) 99. 
[a] It is not proper to appoint as 


receiver over a particular kind of 
property a person who is entirely un- 
familiar with the management there- 
of, even though he gives an undertak- 
ing to atten’d to the ‘directions of an- 
other person who does understand it. 
Lupton v. Stephenson, 11 Ir. Eq. 484. 


60. Wynne v. Newborough, 15 Ves. 
Jr. 2838, 33 Reprint 761. 


[a] Practicing barrister and mem- 
ber of parliament.—(1) It has been 
held that the cirecumstanees that a 
person proposed is in parliament, a 
practicing barrister in town, and dis- 
tant from the estate, although no ab- 
solute disqualification, are to be con- 
siderably regarded by the master in 
making the appointment. Wynne y. 
Newborough, 15 Ves: Jr. 283, 33 Re- 
print 761. (2) Interest, or lack there- 
of, of attorney or barrister see infra § 
81. 


61. Atty.-Gen. v. Gee, 2 Ves. & B. 
208, 35 Reprint 298. 


_{a]  Peer.—As receivers are some- 

times committed and as a peer can- 
not be committed, he should not be 
appointed receiver. Atty.-Gen. v. 
Gee, 2 Ves. & B. 208, 35 Reprint 298. 


62. Henna v. Cabrera, 12 Porto 
Rico Fed. 18, 18 (declining, however, 
to “go so far as to say that a Span- 
iard or anyone else not understand- 
ing English will never be appointed 
receiver’’). 

63. Chamberlain vy. Greenleaf, 4 
AbbNCas (N. Y.) 92. , 


64. Bayne v. Brewer Pottery Co., 
82 Fed. 391; Farmers’ L. & T. Go. v, 
Cape Fear, etc., R. Co., 62 Fed. 675; 
Taylor v. Life Assoc. of America, 3 
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§§ 75-78] 


wise qualified®5 or a resident is appointed _core- 
ceiver.®® 

Corporation. A sil eae such as a trust 
company®® or commercial bank,®® may serve as a 
recelver. 

Order as finding of eligibility.7° An order ap- 
pointing a receiver in a proceeding in which the 


court has jurisdiction to act involves a finding that 


the appointee is eligible.7+ 


[§ 76] b. Indifference or Lack of Interest?7*—(1) 
In General. A receiver to recover property fraudu- 
lently conveyed, the fraud being admitted, need not 
be an indifferent person,’? as his duty requires him 
to be the active adversary of the fraudulent debtor 
and his accomplices;** but when there are adversary 
rights to be determined, a person appointed receiver 
ought to be indifferent between claimants or liti- 
gants;*® and it is laid down-as a general principle 
that a receiver should be impartial and disinterest- 
ed.‘®° No one should be appointed who is in such 
circumstances, or would by the appointment be placed 
in such a dual position, as that there must arise con- 
flicts between his personal interest and his duty as 
receiver,’“ or whose duty it might be at some time 
to call tlie receiver to account.*® 


Statutory provisions. Some statutes expressly 


Fed. 465. (Ont.) 99. 
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[53° Cl Jy 1. 


provide that no person interested in an action shall 
be appointed receiver therein, except by the con- 
sent of all parties.7® Effect must be given to such 
a statute,®° even though the interest of the proposed 
appointee is slight,*! as the statute requires no partic- 
ular degree, extent, or quality of interest.82 There 
is nothing in such a statute, however, which disquali- 
fies from a second appointment a person who was pre- 
viously appointed under an order which was void 
because no action was pending at the time.’* 


[§ 77] (2) Master, Clerk, or Sheriff. A master 
in chancery is not a proper person to be a receiver,®* 
as his duties as master may come in conflict with his 
duties as receiver.> Also, in some jurisdictions, the 
appointment of a clerk of court as receiver is ob- 
jectionable;**® but, although an appointment of a 
clerk of court as receiver in violation of a statute 
is irregular,®* it is not void;8* and in some juris- 
dictions it is, or at times has been, the practice to 
appoint clerks of courts receivers.*® <A sheriff is 
not a person interested in an action so as to preclude 
his appointment as receiver therein®® within the 
meaning of statutes precluding the appointment of 
a person interested in the action.®! 


[§ 78] (3) Party.°? Statutes providing that a 
party to the action shall not be appointed receiver 


obvious and useful. It is intended to 
make judicial proceedings deserving 


§ Receiver of railroad see Railroads 
845. 

65. Bayne v. Brewer Pottery Co., 
82 Fed. 391 (where he is a fit person 
to manage the business and intends 
to give it his personal attention). 

66. Burwell v. Farmers’ etc., Bank, 
119 Ga. 633, 46 SE 855. 

67. See Corporations §§ 2142, 3845. 

68..-In re Knickerbocker Bank, 19 
Barb. (N. Y.) 602. 

69. Matter of Wilkins, 131 Misc. 
188, 226 NYS 415. { 

70. Findings as to propriety of re- 
ceivership see supra § 68. 

71. Metropolitan Nat. Bank sv. 
Commercial State Bank, 104 Iowa 682, 
74 NW 26. 

72. Appointment of officer, direc- 
tor, or stockholder as receiver for cor- 
poration see Banks and Banking § 494; 
Corporations §§ 3207, 3845; Railroads 
§ 845. 


73. Shainwald v. Lewis, 8 Fed. 878. 
74. Shainwald v. Lewis, supra. . 
75. U. S.—Ward v. Foulkrod, 264 


Fed. 627 [aff sub nom. Wheeler v. Bad- 
enhausen Co., 260 Fed. 991]; Coy v. 
Title Guarantee, ete., Co., 157 Fed. 794; 
Farmers’ L. & T. Co. v. Northern Pac. 
R. Co., 61 Fed. 546; Naumburg v. Hy- 
att, 24 Fed. 898. 


Fla.—Lehman y. Trust Co. of Amer- 
ica, 57 Fla. 473, 49 S 502. 

Ill.—Watson v. Cudney, 144 Ill. A. 
624. 

Mo.—Graham v. Hundley Dry Goods 
Co., 177 SW 600. 

Va.—Shannon v. Hanks, 88 Va. 338, 
13 SE 437. 

Ont.—Simpson v. Ottawa, 
Go. 1 Ch. Chambs 99: 


[a] Appointment of receiver who 
acts under direction of defendant is 
objectionable. Lupton v. Stephenson, 
11 Ir. Eq. 484. 


[b] Person who is on footing of 
hostility, unfriendliness, suspicion, or 
dislike with one of the parties or per- 
sons with whom a receiver will have 
to consult and work in discharging his 
duties will not be appointed. Simpson 
y. Ottawa, etc., R. Co., 1 Ch. Chamb. 


ete., R: 


In foreclosure proceeding see Mort- 
gages § 1699. 

76. U. S.—Coy v. Title Guarantee, 
ete., ‘Co,, Ubt hed. 794: ,Olmstead’ v. 
Distilling, ete., Co., 67 Fed. 24; At- 
kins v. Wabash, etc., R. Co., 29 Fed. 
161; Taylor v. Life Assoc. of Amer- 
ica, 3 Fed. 465; Meier v. Kansas Pac. 
R.-Co., 16 He Gas. No. 9,395, 5 Dill. 476; 
6 Reporter 642. 

Ala.—Mercantile Trust, etc., Co. v. 
por ence Water Co., 111 Ala. 119, 19S 
iby fn 

Alaska.—Decker v. Berners Bay 
Min., etc., Co., 2 Alaska 504. 


Ark.—Cook v. Martin, 75 Ark. 40, 87 
SW 625, 1024, 5 AnnCas 204. 


Ill.—Briggs v. Reynolds, 176 Ill. A. 
420; Watson v. Cudney, 144 Ill. A. 624. 

S. C.—Virginia-Carolina Chemical 
Co. v. Hunter, 84 S. C. 214, 66 SE 177. 

Eng.—Matter of Northumberland, 
etc., Banking Co., 2 De G. & J. 508, 59 
EngCh 401, 44 Reprint 1087. 


[a] It is better to appoint a disin- 
terested person receiver. Roberts v. 
Letchworth, 127 Ark. 490, 192 SW 
Sos 

77. 
Valley Min., etc., Co., 
S 522. 

Ill.— Baker v. Backus, 32 Ill. 79. 

Iowa.—Harris v. West Grove Sav. 
Bank, 217 NW 477. 

Wash.—Laube v. 
Co.,, 132 Wash. 32, 231 P11, 13 
Cycez 

Wis.—Bartelt v. Smith, 145 Wis. 31, 
129 NW 782, AnnCas1912A 1195. 

Eng.—Fripp v. Chard R. Co., 11 
ae 241, 45 EngCh 241, 68 Reprint 
126 


Ala.—Etowah Min. Co. v. Wills 
106 Ala. 492, 17 


Seattle -Taxicab 
[cit 


78. Merchants’, etc., Nat. Bank v. 
Kent Cir. Judge, 48 Mich. 292, 5 NW 
627; Hibberd v. Headwaters Min. Co., 
32 Philippine 565; Laube v. Seattle 
NaxicabiGoutioa Wash. 32, colue ela, 
igeferty Cyels yin ne Lloyd, 127ChyD! 
447; Stone v. Wishart, 2 Madd. 64, 56 
Reprint 258; Ex p. Pincke, 2 Meriv. 
452, 35 Reprint 10138. 

79. See statutory provisions. 


[a] ‘Purpose of such a statute 


“ 


is 


of trust and confidence by pr ohibiting 
interested partisans from assuming 
functions essentially nonpartisan.” 
Dinsmore vy. Barker, 61 Utah 332, 212 
Puyo SO: 


[b] Statute is declaratory of the 
rule applied by courts of equity. 
James v. Roberts Tel., etc., Co., (Tex. 
Commn., A.) 206 SW 933 [rev (Civ. A.) 
155 SW 629]. 


80. A. G. Col Co. v. Santa Clara 
County Super. Ct., 196 Cal. 604, 238 
P 920; Dinsmore v. Barker, 61 Utah 
sows 212 PB 1109. 


81. Dinsmore v. Barker, supra. 

82. Dinsmore v. Barker, supra. 

83. Robinson v. Dickey, 143 Ind. 
214, 42 NE 638. 

84. Benneson v. Bill, 62 Ill. 408; 
Briggs v. Reynolds, 176 Ill. A. 420; 
Allen v. Colley, 60 S. C. 353, 38 SE 


622; Kilgore v. Hair, 19 S. C. 486; Ex 
p. Fletcher, 6 Ves. Jr. 427, 31 Reprint 
1:27 


85. Kilgore v. Hair, 19 S. C. 486. 

[a] Duty to pass upon accounts 
and check conduct of receiver disqual- 
ifies master from appointment as re- 
ceiver. Benneson v. Bill, 62 Ill. 408; 
Ex p. Fletcher, 6 Ves. Jr. 427, 31 Re- 
print 1127. 

86.. White v. Britton, 72 S. C. 175, 
51 SE 547. 

87. Moore v. Taylor, 40 Hun (N. 
YS) Db: 

88. See infra § 98. 

Collateral attack upon appointment 
see infra § 102. 

gs9. State’ v. Odom, 86 N. C. 432; 
State v. Cole, 13 Lea (Tenn.) 367; Wa- 
ters v. Carroll, 9 Yerg. (Tenn.) 102. 


90. Crawford v. Crawford, (Tex. 
Civ. A.) 163 SW 115. 
91. See supra § 76. 
92. Cross references: 
Appointment of party as receiver of: 
Partnership property see Partner- 
ship § 938. 
Railroad property see Railroads § 
845. 
Compensation of receiver who is party 
see infra § 619 


72. [53 C.J.] 
therein®? should be given effect,®4 and, while, in the 
absence of such a statute, the mere fact that a person 
is a party to the suit does not absolutely disqualify 
him,®® nevertheless the appointment of a party as 
receiver is unusual,®® and will, and should, not be 
made,®? unless both parties consent,®* or there are 
special and exceptional circumstances which make 
such an appointment clearly for the best interest of 
all concerned.°®® 

[§ 79] (4) Relative or Next Friend of Party. 
The fact that a proposed appointee is a relative of 
either party js not in itself an absolute disqualifica- 
tion, but is to be considered in connection with other 
circumstances in determining whether it is proper 
to appoint him.? The court may refuse to appoint 
as receiver the next friend,® or a son of the next 
friend,* representing an infant complainant. 

[§ 80] (5) Agent or Employee of Party. It is 
improper to appoint as receiver an agent of the peti- 
tioning creditor, in the absence of circumstances 
showing his special fitness, or the propriety of ap- 
pointing a person so closely connected with a party in 
interest.” Also, even though he is not personally 
interested in the action,® an employee of plaintiff is 
hardly a proper person to select for appointment 
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[§§ 78-81 


the other hand, it is held that an agent of defendant 
is not disqualified to act as receiver where he is not 
a party, or attorney for a party, to the suit and is 
not pecuniarily interested therein,® and that, where 
the parties interested in the property had previously, 
and before the litigation arose, voluntarily agreed 
upon a person to act as agent for, them, upon litiga- 
tion arising between such parties as to such property, | 
the person who has been so acting as agent is a fit 
and proper person for appointment as receiver.’° 


[§ 81] (6) Attorney. Generally speaking, an at- 
torney for a party actively engaged in obtaining or 
opposing a receivership should not be named receiv- 
er,'! or, at least, he should not be appointed sole re- 
ceiver;!2 and the same is true of one connected with 
counsel for one of the parties;!* but the rule is 
not inflexible!* or without exceptions!® when there 
are unusual cireumstances;'® and the appointment 
of two receivers, one the attorney for complainant, 
and the other attorney for defendant, is not an abuse 
of discretion.17 An attorney is not disqualified 
where the relation of attorney and client has termi- 
nated before the appointment,'*® or where, although 
he is attorney for another judgment creditor of de- 
fendant, he is not attorney for the judgment creditor 


as receiver;’ but his appointment is not void.8 On ! who applied for the receivership;+® and, a fortiori, 
93. See statutory provisions. 97. U. S.—Pennsylvania Finance 8 See infra § 98. 
94. Tait v. Carey, 3 Ind. T. 765, 49 | Co. v. Charleston, etc., R. Co., 45 Fed. 9. Tulsa Torpedo Co. v. Kennedy, 
SW 50; Turpin v. McGill, 6 Oh. Dec. | #36. 131 Okl. 159, 268 P 205. 


(Reprint) 768, 8 AmLRee 23; Laube 
v. Seattle Taxicab Co., 132 Wash. 32, 
231 P 11. 


[a] Statute applies to trustee in 
bankruptcy who is plaintiff in the ac- 
tion. Laube v. Seattle Taxicab Co., 
132 Wash. 32, 231 P11. Appointment 
of trustee generally see infra § 82. 


95. U.S.—Bayne v. Brewer Pottery 
Co., 82 Fed. 391. 


Colo.—Boyd v. Brown, 79 Colo. 568, 
247 PP V8: 


Del.—Reynolds vy. Austin, 4 Del. Ch. 
24. 


D. C.—Jenkins v. Purcell, 
209, 9 LRANS 1074. 


Tll.— Iroquois Furnace Co. v. Kim- 
bark, 85 Ill. A. 399; eo. v. Illinois 
Bldg., etc., Assoc., 56 Ill, A. 642. 


La.—McGilliard v. Donaldsonville 
Foundry, etc., Works, 104 La. 544, 29 
S 254, 81 AmSR 145. 


Philippine.—Hibberd vy. Headwaters 
Min. Co., 32 Philippine 565, 574 [quot 
Cyc]. 

Eng.—Taylor v. Eckersley, 2 Ch. D. 
302; Hyde v. Warden, 1 Ex. D. 309; 
MeGarry v. White, L. R. 16 Ir. 322; 
Cookes v. Cookes, 2 De G. J. & S. 526, 
67 EngCh 412, 46 Reprint 479; Down- 
shire v. Tyrrell, Hayes 354; Rawson 
v. Rawson, 11 L. T. Rep. N. S. 595. 


[a] Mere existence of differences 
and disputes between the parties will 
not absolutely disqualify one of thern 
to be receiver. Cookes v. Cookes, 2 
De G. J. & S. 526, 67 EngCh 412, 46 Re- 
print 479. 


[b] One whose connection with 
proceeding is merely nominal may 
properly be receiver. People vy. Illi- 
nois Bldg., etc., Assoc., 56 Ill. A. 642. 


[c] Judgment creditor may be ap- 
pointed receiver upon his application. 
Fugegle v. Bland, 11 Q. B. D. 711. 

[a] 
may be appointed receiver. 
Jones, 39 Ill, 54. 


96. Boyd v. Brown, 79 Colo. 568, 
247 P 181; Hibberd v. Headwaters 
Min. Co., 32 Philippine 565. 


29 App. 


Administrator who is a party 
Miller vy. 


i ee eS a eee 
For later cases, developments and caianges in the law see cum 


Ill.—Benneson y. Bill, 62 Ill. 408; 
Briggs v. Reynolds, 176 Ill. A. 420; 
Watson v. Cudney, 144 Ill. A. 624. 


Philippine.—Hibberd v. Headwaters 
Min. Co., 32 Philippine 565. 


ae C.—Donaldson v. Johnson, 3 S. C. 


Wis.—Bartelt v. Smith, 145 Wis. 31, 
129 NW 782, AnnCas1912A 1195. 


98. Benneson v. Bill, 62 Ill. 408; 
Bartelt v. Smith, 145 Wis. 31, 129 NW 
782, AnnCas1912A 1195. 


99. Taylor v. Life Assoc. of Amer- 
ica, 3 Fed. 465; Watson v. Cudney, 144 
Ill. A, 624; Hibberd v. Headwaters 
Min. Co., 32 Philippine 565; Bartelt v. 
Smith, 145 Wis. 31, 129 NW 782, Ann 
Cas1912A 1195. 


[a] Appointment of party as re- 
ceiver is proper where: (1) The ap- 
peintee has no’‘interest inimical to 
those complaining, and the appoint- 
ment is in pursuance of an express 
stipulation in a trust deed being fore- 
closed. Kehm v. Mott, 86 Ill. A. 549 
athe S 7S o os NE Aer eeaGaeent 
clearly appears that the appointee will 
be entitled to practically the whole 
of the estate involved, and his in- 
tegrity and capacity are unimpeached. 
Nieonen v. Stagner, 7 WklyNC (Pa.) 
127. 


1. Shainwald vy. 8 Fed. 
878; Williamson v: Wilson, 1 Bland 
(Md.) 418; Wetter v. Schlieper, 7 Abb 
Pr Gna, Ys.) 92" 


2. See cases supra note 1. 
3. Stone v. Wishart, 2 Madd. 64, 
56 Reprint 258. 


[a] Rule applies, even though the 
parties unite in a request for the ap- 
pointment. Stone v. Wishart, 2 Madd. 
64, 56 Reprint 258. 


4. Taylor v. Oldham, Jac. 527, 4 
EngCh 527, 37 Reprint 947. 

5. Virginia-Carolina Chemical Co. 
Va Hunter, 84 (SiOn 2145 66uSimal7i7e 


6. O’Laughlin vy. Prockish, 106 Kan. 
616, 189 P 383. 


7 O’Laughlin v. Prockish, 


Lewis, 


10. Iroquois Furnace Co. v. Kim- 
bark, 85 Ill. A. 399; Hanover F. Ins. 
Co. v. Germania F. Ins. Co., 33 Hun 
CNT YS) 539. 


11. Pennsylvania Finance Co. v. 
Charleston, etc., R. Co., 45 Fed. 436; In 
re Citizens’ Exchange Bank, 140 S. C. 
471, 1389 SH 135; In re Lloyd, 12 -Ch. D. 
447; Wilson v. Poe, 1 Hog. 322; Ex p. 
Pincke, 2 Meriv. 452, 35 Reprint 1013; 
Garland v. Garland, 2 Ves. Jr. 137, 30 
Reprint 561. : 

[a] Statute prohibiting appoint- 
ment of attorney for party as receiver 
is declaratory of the law as it existed 
prior to the enactment of the statute. 
Cook v. Martin, 75 Ark. 40, 87 SW 625, 
1024, 5 AnnCas 204. 


Appointment of attorney for party 
as receiver for corporation see Cor- 
porations § 3208; Railroads § 845. 

12. Bortner v. J. C. Leib Co., 146 
Md. 530, 126 A 890. 


13. State Trust Co. v. National 
Land. Impr., etce., Co., 72 Fed. 575. 

[a] Law partner of solicitor for 
complainant.—Merchants’, etc., Nat. 
Bank v. Kent Cir. Judge, 48 Mich. 292, 
5 NW 627. 


14 Ward v. Foulkrod, 264 Fed. 627. 


15. Ex p. Citizens’ Exch. Bank, 140 
S.C. 471, 139 SEH P35. : 

[a] Appointment of attorney in 
cause as receiver was upheld where he 
was of high standing, qualified by 
character, disposition, and experience 
to perform the duties of the position, 
and did not seek the appointment. Ex 
p. Citizens’ Exch. Bank, 140 S. C. 471, 
139 SE 135. 


16. Ward v. Foulkrod, 264 Fed. 627 
[aff sub nom. Wheeler v. Badenhausen 
Co.,, 260) Fed! $917. 


17. Shannon v. Hanks, 88 Va. 338,, 
13 SE 4387. 


Number of receivers generally see 
infra § 86. 


18. Cook v. Martin, 75 Ark, 40, 87 
SW 625, 1024, 5 AnnCas 204. 


19. Pratt v. Anderson, 126 Wash. 


supra. ! 30, 216 P 885. 


ulative Annotations, same title, page and note number, 


§§ 81-84] 


the mere fact that one is a solicitor or practicing bar- 
rister, being in no way connected with the particu- 
lar parties or subject matter, does not disqualify him 
to be receiver.*° 


[§ 82] (7) Assignee or Trustee. Ordinarily, a 
trustee,” whose duty or business it is to watch a 
receiver and see that he performs his duty,?? will 
not be appointed receiver; but he may be appointed 
under the circumstances of a particular ease,2? as 
where the appointment will be for the best interests 
of the estate,?+ or where, instead of being trustee 
solely for particular persons antagonistic to others, 
he is trustee for all and is wholly impartial and in- 
different.2° Where an assignment was fraudulent, 
the assignee will not be appointed receiver.?® 


[§ 83] (8) Creditor.2? The interest of a person 
as ereditor does not disqualify him as a matter of 
law to act as receiver where no other facts appear to 
show that his selection is an improper one.28 How- 
ever, the appointment of a creditor who is contend- 
ing for a priority personal to himself should be made 
only under extraordinary circumstances,?® and upon 
the taking of proper precautions to protect other 
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creditors whose interests conflict with those of the 
appointee.®° 


[§ 84] 2. Selection—a. Province of Court and 
Parties.*!_ The appointment of a receiver is a judi- 
cial act,?? and the right to select or name him be- 
longs to the court, judge, or chancellor making the 
appointment,?* rather than to defendant.** The 
power cannot be abdicated by the court to one or both 
of the parties to the suit;°° nor can they dictate the 
selection,?® or, by private stipulation, control or ob- 
struct the proper exercise of the power of the 
court;*7 but there is nothing peculiar in the ap- 
pointment of a receiver which requires his selection 
to be evolved wholly from the personal knowledge 
and observations of the judge;*% except where de- 
fendant has admitted a fraudulent conveyance of 
the property involved,®® each of the parties interest- 
ed will be heard upon the question of who shall be 
receiver ;*° and there is no principle that forbids 
the judge the freest access to the counsels and opin- 
ions of those interested in the trust, with respect 
to the fitness of the selection,*#! it being proper, 
however, for the court to consider the nature of the 


20. Wilson’ v. Poe, 1 Hog. 322; 
Garland v. Garland, 2 Ves. Jr. 137, 30 
Reprint 561. 

21. Patterson v. Northern Trust 
Co., 230 Ill. 334, 82 NE 230 [aff 132 Ill. 
AS 6s asuttom we Jones; fb Ves. Jr: 
584, 33 Reprint 875; Sykes v. Hast- 
ings, 11 Ves. Jr. 363, 32 Reprint. 1128; 
Anonymous, 3 Ves. Jr. 515, 30 Reprint 
1134. 

Under statute forbidding appoint- 
ment of party see supra § 78. 

22. Taylor v. Life Assoc., 3 Fed. 
465; Benneson vy. Bill, 62 Ill. 408; 
Watson y. Cudney, 144 Ill. A. 624. 


23...-Benneson v. Bill, 62 Ill. 408; 
Newport v. Bury, 23 Beav. 30, 53 Re- 
print 12. 

24. Patterson v. Northern Trust 
Co., 230 Tll. 334, 82 NE 837 [aff 132 Ill. 
A. 63]; Sykes v. Hastings, 11 Ves. Jr. 
363, 32 Reprint 1128. 

25. Taylor v. Life Assoc., 
465. 

26. Hichberg v. Wickham, 21 NYS 
647; Smith v. New York Cons. Stage 
ee 18 AbbPr (N. Y.) 419, 28 HowPr 

08. 


3 Fed. 


27. Creditor of corporation 
Corporations § 3209. 

28. Barber v. International Co. of 
Mexico, 73 Conn, 587, 48 A 758; Cham- 
berlain v. Greenleaf, 4 AbbNCas (N. 
aYF-O2e 


see 


[a] Subsequent advancements to 
Save estate.—Where a receiver is not 
a creditor of the estate in his hands, 
but advances his own money to redeem 
the estate from a tax sale which is 
about to become absolute, the liability 
of the estate to him does not disquali- 
fy him. Roby vy. Title Guarantee, etc., 
Co., 166 Ill. 336, 46 NE 1110. 


29.5 Union, Trust, etc), Bank ~ v. 
Hamilton, 283 Fed. 56. 

30. Union Trust, etc., Sanya Ham- 
ilton, 283 Fed. 56. 


31. Jurisdiction to appoint gener- 
ally see supra §§ 36-41 


32. Polk v. Tonio 160 Ind. 292, 
66 NE 752, 98 AmSR 274. 


33. Grosch v. Central Vannina, 7 
Porto Rico Fed. 55; O’Brien Mercan- 
tile Co. v. Bay Lake Fruit Growers’ 
&ssoc., 173 Minn. 493, 217 NW 940; 
Peo. v. Globe Mut. L. Ins. Co., 57 How 
Pr (N. Y.) 481.. 


[a] Judgment and determination 
of chancellor.—(1) Questions former- 
ly settled by a reference to the master 


(see infra § 85) (2) are now deter- 
mined by the chancellor in some ju- 
risdictions (Williamson v. Wilson, 1 
Bland [Md.] 418). (3) It does not fol- 
low that because the bill prayed for 
the appointment of a particular per- 
son as receiver he was appointed on 
that sole recommendation. The chan- 
cellor must be presumed to have acted 
on his own judgment. Johns v. Johns, 
23 Ga. 31. 


[b] Ethical considerations.—In 
one case the judge refused to consid- 
er the name of a proposed receiver on 
account of the relation of friendship 
which existed between him and such 
nominee, saying that he ‘is my per- 
sonal friend. I have the highest re- 
spect and esteem for him. And that 
respect and esteem prevent my ap- 
pointing him. ‘The indelicacy of his 
appointment in this case is so mani- 
fest that I am quite certain his name 
has not been suggested with his con- 
currence.” Smith v. New York Cons. 
Stage Co., 18 AbbPr (N. Y.) 419, 424, 
28 HowPr 208. = 


34 Grosch v. Central Vannina, 7 
Porto Rico Fed. 39 


35. Polk v. Johnson, 160 Ind. 292, 
66 NE 752, 98 AmSR 274. 


36. Richards v. Chesapeake, etc., R. 
Co., 20) B. Cas: Nov 11,771, J-Hughes 
28; Hill v. Robertson, 24 Miss. 368. 


[a] Private preferences must yield 
to pthblic considerations, and no one 
has a right to complain that he or his 
particular friend is not appointed re- 
ceiver, especially where the assets are 
large and there are absent parties in- 
terested as well as those who are pres- 
ent. Taylor vy. Life Assoc. of Amer- 
ica, 3 Fed. 465; Matter of Empire City 
Bank, 10 HowPr (N. Y.) 498. 


37. Peo. v. Globe Mut. L. Ins. Co., 
57 HowPr (N. Y.) 481. See Polk v. 
Johnson, 160 Ind. 292, 66 NE 752, 98 
AmSR 274 (recognizing that the liti- 
gants have no power to select a re- 
ceiver for the court by private agree- 
ment, but holding that, if efficiency 
and economy can be secured by pri- 
vate agreement, open and fairly en- 
tered into, with one who is willing to 
perform the work of administering for 
considerations moving to him wholly 
outside the trust, there is no principle 
of law or public policy that forbids 
the making of such a contract; that 
the court will closely scrutinize the 
bargain, when known to it, and if it 
seems clear that the bargainer is qual- 
ified, and the contract free from over- 


reaching, and will be beneficial to the 
trust, the court may properly respect 
the contract, and make the appoint- 
ment in pursuance of its terms). 


38. Polk v. Johnson, 160 Ind. 292, 
66 NE 752, 98 AmSR 274. 


39. Shainwald v. Lewis, 8 Fed. 878. 


[a] Comparison with selection of 
detective by criminal.—One who has 
admitted a fraudulent disposition of 
property which a receiver is appointed 
to recover has been said to be in no 
better position to have a voice in se- 
lecting a receiver than would be a 
criminal to select a detective to ferret 


out and recover the fruits of his 
crime. Shainwald v. Lewis, 8 Fed. 
878. 


40. Bae v. Granger, 15 How 
Pregne, Ye) 72 

[a] Baa may suggest names of 
suitable persons.—Smith v. New York 
Cons. Stage Co., 18 AbbPr (N. Y.) 419, 
28 HowPr 277. 


[b] Parties in different suits.— 
Where receiverships are sought in two 
suits against the same insolvent firm, 
plaintiffs in one suit should be heard 
in the other. Lottimer v. Lord, 4 E. 
DD. Smith CNY.) 183. 


41. Polk v. Johnson, 160 Ind. 292, 
66 NE 752, 98 AmSR 274. 


[a] Action upon recommendations 
or objections.—(1) In making the ap- 
pointment the court will endeavor to 
select a person unexceptionable to all 
parties. Simpson v. Ottawa, ete., R. 
Co; CheChamb. (Ont) 99 @)aahe 
judge will select a person other than 
one of those suggested by the parties, 
where reasons exist for not appoint- 
ing some of such persons, and the oth- 
ers, proposed by one party, are ob- 
jected to by the other party and the 
judge either has no personal acquaint- 
ance with them or does not have suf- 
ficient personal acquaintance to jus- 
tify an appointment over objection. 
Smith v. New York Cons. Stage Co., 
18 AbbPr (N. Y.) 419, 28 HowPr 208. 
(3) The recommendations of those 
most interested and who are most 
likely to sustain injury without an 
appointment of a receiver have been 
most regarded. Land Title, ete., Co. 
v. Asphalt Co. of America, 120 Fed. 
996; Williamson y. Wilson, 1 Bland 
(Md.) 418. (4) An appointment of a 
proper person as the choice of a large 
majority, in amount and numbers, of 
the creditors of an insolvent firm, as 
against another as the choice of a 
single creditor, will not be disturbed, 
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particular proceeding‘? and the charges made in 
the pleadings.** 


f§ 85] b. Reference to Master.** Under the early 
chancery practice in England, the selection of a suit- 
able person was commonly referred to a master*® 
by whom both parties were heard to propose suita- 
ble persons for appointment,*® and the same practice 
was adopted in some of the earlier cases in this coun- 
try.47 Under this practice it appears that refer- 
ences were of two classes, one not only to select but 
to appoint a receiver,*® and the other to receive nom- 
inations and report their sufficiency and fitness, re- 
serving to the chancellor the final appointment.*? 
While it may be necessary, for the purpose of the 
reference, to examine witnesses as to the. nature and 
extent of defendant’s property for the purpose of 
enabling the master to decide who would be a proper 
person to be appointed receiver of such property,°®° 
the court never orders a reference for the mere pur- 
pose of authorizing complainant to hold an inquisi- 
tion to hunt up testimony, to be afterward used in 
the cause, to enable him to collect his debt,°? and the 
ynaster is not to try the whole matter in litigation 
between the parties.°? 


Objections to, and review of, master’s report.°® 
When the question of the selection of a receiver was 
referred to a master, the chancellor would never 


Jacoby v. Kiesling, 87 Ga. 28, 13 SE 
161. (5) However, the majority will 
not control the court’s action where 
the protection of the interests of the 
minority requires a course contrary to 
the wishes of such majority. Atkins 
vy. Wabash, etc., R. Co,, 29 Med. 161. 
(6) Where the hearing at which a re- 49 
ceiver for a corporatio& was appointed | 
was reopened, it was held that the ap- 


pointment should be confirmed, the ob- 50. 
jection being made by one as the own-| (N. Y 
er of a bare majority of the corporate 51. 


bonds, practically all others financial- 
ly interested in the corporation having 
requested the appointment and con- 
tinuance of the original receiver, and 53. 


Paige (N. Y.) 29. 
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Paige (N. Y.) 385; Thomas v. Dawkin, 
8 Bro. Ch. 508, 29 Reprint 671, 1 Ves. 
Jr. 452, 30 Reprint 433; 
v. Colasseau, 3 Ves. Jr. 164, 30 Reprint 
949, 


Power of master to appoint gen- 
erally see supra § 37. 62. 


Columbia Bank vy. Atty.-Gen., 3 63. 
Wend. (N. Y.) 588. 


Copous v. Kauffman, 8 Paige 
») 5838, 


Copous v. Kauffman, supra. 
52. Fitzburgh v. Everingham, 6 


Objections to appointment of 
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inquire into the particular reason of the master’s 
preference upon the mere naked allegation that 
another person was a more proper one,°* or disturb 
the master’s choice unless the person chosen was 
shown to be unfit.°5 To induce the court to inter- 
fere it must have been shown that the person ap- 
pointed by the master was legally disqualified, or 
that his situation was such as to induce a belief 
that the interests of the parties would not be prop- 
erly attended to by him.°® In other words, the court 
never entertained any objection to the master’s re- 
port which was not founded upon prineiple.®? 


[§ 86] 8. Number. The number of receivers to 
be appointed rests within the diseretion of the 
court.°% [wo or more joint receivers may be ap- 
pointed;°® but the appointment of more than one 
should not be made in the absence of any necessity 
or reason therefor.°°® 


[§ 87] 4. Acceptance of Appointment. One des- 
ignated to receive funds in the capacity of receiver 
of the court is not bound to accept the trust;°+ the 
office of receiver cannot be imposed upon him with- 
out his consent.°? 


[§ 88] 5. Qualification—a, Bond**—(1) In General. 
The court has power to require a receiver to enter 
into a bond;** and generally under the statutes®® 


F. Cas. No. 9,395, 5 Dill 476; Guaran- 
ty Trust Co. v. Porto Rico Gas Co., 12 
Porto Rico Fed. 559; Henna v. Ca- 
brera, 12 Porto Rico Fed. 13. 


61. Waters v. Carroll, 
(Tenn.) 102. 
Waters v. Carroll, supra. 
Bond of: 
Defendant to prevent appointment see 

supra §§ 11, 71. 

Plaintiff as condition to appointment 

see supra § 70. 

Receiver: 

Appointment in particular action or 
proceeding see Executions § 1036; 
Mortgages § 1700. 

Liability on see infra §§ 697-714. 


Bowersbank 
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' 
a 


since his appointment the receiver eetytaesd person generally see infra 


having commenced an action in equity 
against such bondholder for an adju- 
dication that the bonds actually be- 
longed to the corporation, and such 
receiver being capable, honest, and 
eficient in the management of the 
property. Townsend vy. Oneonta, etce., 
Co., 41 Misc. 298, 84 NYS 119. 


42. Street v. Maryland Cent. R. Co., 
58 Fed. 47. 


43. Street v. Maryland Cent. R. Co., 
supra. 


_44. Necessity of order of confirma- 
tion see supra § 72 


45. Polk v. Johnson, 160 Ind. 292, 
66 NE 752, 98 AmSR 274; Williamson 
v. Wilson, 1 Bland (Md.) 418. 


46. See cases supra note 45. 


Suggestions or recommendations by 
parties generally see supra § 84. 

47. Matter of Eagle Iron Works, 8 
Paige (N. Y.) 385; Atty.-Gen. v. Co- 
lumbia Bank, 1 Paige (N. Y.) 511 [aff 
3 Wend. 588]; Monroe Bank v. Scher- 
merhorn, Clarke (N. Y.) 366. 


[a] After adoption of code in New 
York, it was held that the selection 
and appointment of a receiver, etc., 
was a proper matter of reference, fol- 
lowing the English chancery practice, 
as such practice was not inconsistent 
with any of the provisions of the code 
or the rules then governing the court, 
tice v. Schlieper, 7 AbbPr (N. Y.) 


48. Matter of Eagle Iron Works, 8 


54. In re Bangor, 2 Molloy, 518; 
PERV ee es 3 Ves. Jr. 515, 30 Reprint 
1134. 

55. Atty.-Gen. v. Day, 2 Madd. 246, 
56 Reprint 325. 


56. Matter of Hagle Iron Works, 8 
Paige (N. Y.) 385; Thomas v. Dawkin, 
3 Bro. Ch. 508, 29 Reprint 671, 1 Ves. 
Jr. 452, 30 Réprint 483; Creuze v. Lon- 
don, 2 Bro. Ch. 253, 29 Reprint 140, 
Dick. 687, 21 Reprint 439;  Anon- 
ymous, 8 Ves. 515, 30 Reprint 1134; 
Tharpe v. Tharpe, 12 Ves. Jr. 317, 338 
Reprint 121; Wilkins v. Williams, 3 
Ves. Jr. 588, 30 Reprint 1169; Garland 
Xs eaetene 2 Ves. Jr. 1387, 30 Reprint 

61. 


57. Cookes v. Cookes, 2 De G. J. & 
S. 526, 67 EngCh 412, 46 Reprint 479. 


58. Wiswell v. Starr, 50 Me. 381; 
Hewett v. Adams, 50 Me. 271; Union 
Sav. Bank, etc., Co. v. Pike Bldg. Co., 
1 OhNPNS 454; Re Hull, etc., R. Co., 
Dd? Tid Te Repy Nese oa. 

59. Mercantile Trust, ete., Co. v. 
Florence Water Co., 111 Ala. 119, 19 
S$ 17; Von Roun v. San Francisco Su- 
per;; Ct, 58. Caly 3bs. 

{a] Managers.—(1) In England, 
where a receiver has no power to con- 
tinue and carry on the business, and a 
manager is necessary for this purpose 
(see infra § 212), (2) more than one 
manager may be appointed (In re 
Manchester, etc., R. Co., 14 Ch. D. 645). 


60. Meicr v. Kansas Pac. R. Co., 16 


Of corporate property see Corpora- 
tions §§ 3212, 3863. 

Waiver of see infra § 104. 

64. Titus v. Fairchild, 49 N. Y. Su- 
per, 211. 

{a] Bond for discharge of duties 
generally.—The power to require the 
receiver to enter into a bond with 
sureties for the faithful discharge of 
his duties is one which the court has 
always had and exercised, and a bond 
in pursuance of such direction is one 
given in pursuance of law. Titus v. 
Fairchild, 49 N. Y. Super. 211. 


[b] Bond for payment or delivery 
of fund.—After the appointment of a 
receiver and the assumption of his 
duties the court may require a bond 
to secure the payment or delivery of 
a fund for distribution, although no 
statutory bond is prescribed in such 
cases. Rowlet v. Eubank, 1 Bush 
(Ky.) 477. 


65. See statutory provisions. 


[a] Statute is for protection of 
parties concerned.—Williams vy. New 
York Zinc Co.,,29 F. (2d) 167. 


[b] Substantial compliance with 
statute prescribing a bond is suffi- 
cient. Rowlet v. Hubank, 1 Bush 
(Ky.) 477. 


[ec] Statutory changes.—<A statute 
providing that, before entering upon 
his duties, the receiver must, with one 
or more sureties, approved by the 
court, execute a bond to such person 
and in such manner as the court shall 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 88] 


or general practice®® of the various jurisdictions 
a receiver is required to execute a bond, with ap- 
proved sureties,*’ and in an amount or penalty 
fixed by the court or judge making the appointment,®® 
_ faithfully to discharge his duties and obey the or- 
ders of the court;°® and the order of appointment 
should impose such a requirement;*° but, except in 
a few jurisdictions,’* an order not requiring’ the re- 
ceiver to give security is not void,’? nor, in the ab- 


direct to the effect that he will faith- 
fully discharge the duties of receiv- 
er and obey the orders of the court, 
modifies a former provision prescrib- 
ing a form of bond to be made pay- 
able to the commonwealth, and the 
court has a right to,make the bond 
payable to itself. Rowlet v. Eubank, 
1 Bush (Ky.) 477. 


66. Conn.—Tomlinson v. Ward, 2 
Conn. 396. 

y ie ke yv. Wilson, 1 Bland. 

18. ‘ 

Mich.—Smith v. Menominee Cir. 
Judge, 53 Mich. 560, 19 NW 184. 

N. Y.—Jones v. Blun, 145 N. Y. 333, 
39 NE 954; Hegewisch v. Silver, 140 
N. Y. 414, 35 NE 658. - 

N. C.—Nesbitt v. Turrentine, 83 N. 
CH53b: 

Wash.—Libert v. Unfried, 47 Wash. 
IER aed ely 

W. Va.—Grantham v. Lucas, 15 W. 


Va. 425; Carper v. Hawkins, 8 W. 
Va. 291. 
[a] Better practice.—(1) It would 


perhaps be best to require of a receiv- 
er a bond with good security in all 
cases. Johns v. Johns, 23 Ga. 31. (2) 
‘Tt is the usual and far better prac- 
tice to require a bond.” Dilling v. 
Foster, 21'S. C. 334, 340. (3) Requir- 
ing a bond is approved as the better 
practice, although the proceeding in 
which the appointment is made is 
statutory and the statute does not ex- 
pressly require:such bond. Mechan- 
ics’. -E. Ins,Co.’s_Case, 5 AbbPr ~(N. 
Y.) 444. 


[b] It is duty of receiver to fur- 
nish bond.—Pate v. Hancock County, 9 
Ky. Op. 5. 

[ec] Common-law obligation.—A 
bond in a case not provided for by 
statute may nevertheless be good as 
a common-law obligation. Ellis v. 
Carr, 1 Bush (Ky.) 627. 


[ad] In England (1) the course of 
the court of chancery required securi- 
ty by the receiver. Mead v. Orrery, 
3 Atk. 235, 26 Reprint 937. (2) A re- 
ceiver appointed to collect in assets, 
and to bring actions in the name of 
an executrix, must give security to 
indemnify the executrix on account 
of such actions. Taylor v. Allen, 2 
Atk. 213, 26 Reprint 532. 


fe] Well settled form of bond 
should be followed.—Boyle v. Roths- 
ehild, 12 OntWR 104. 


[f] Obligee.—(1) A bond in which 
no obligee is named, but which is con- 
ditioned for the faithful discharge of 
‘duties and obedience of the orders of 
the court, is held sufficient. Sanford 
‘y. Carr, 8 KyL 618. (2) A statute pro- 
hibiting a sheriff or other officer from 
taking any bond, obligation, or other 
security, by color of his office, etce., 
does not apply to a bond given in pur- 
suance of an order or judgment of a 
court of competent jurisdiction as a 
portion of the machinery by which 
it is enabled to carry its judgment in- 
to effect. Titus v. Fairchild, 49 N. Y. 
Super. 211. (3) The rule that, where 
a party to a written instrument is de- 
scribed by some title without intro- 
ducing any words to show that he 
intends to act in such capacity, such 
phrase is a mere descriptio persone, 
must yield to the evident purpose of 
the instrument, and, if upon an ex- 
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ties.7° 


amination of all the provisions of a 
receiver’s bond, it is apparent that, 
although it purports to be an obliga- 
tion to one described “clerk,” etc., it is 
in reality taken to him in his capac- 
ity as clerk of the court, it will be 
deemed valid without words to show 
that the obligee’s representatives are 
to succeed to-his rights. Titus v. 
Fairchild, 49 N. Y. Super. 211. 


67. See cases infra this note. 


[a] Sureties—(1) Two sureties in 
a recognizance are required, and the 
practice of going out of the course of 
the court and taking an assignment 
of a mortgage belonging to the re- 
ceiver is disapproved. Mead v. Or- 
rery, 3 Atk. 235, 26 Reprint 937. (2) 
Freehold qualifications are not neces- 
sary. Tottenham’ v. Tottenham, 
Hayes, 575. (3) A guarantee society 
or company may be sufficient as sure- 
ty (Colmore v. North, 42 L. J. Ch. 4), 
(4) but the judge is not obligated to 
accept it (Boyle v. Rothschild, 12 Ont 
WR 104). (5) 'A receiver’s bond has 
been held sufficient in the federal 
court, although the sureties were non- 
residents of the state in which the 
appointment was made. Taylor v. 
Life Assoc. of America, 3 Fed. 465: 
(6) However, in an English case a re- 
ceiver was appointed, on application 
of an executor, to collect assets in In- 
dia, but was required to find sureties 
in England. Cockburn v. Raphael, 2 
Sim. & St. 453, 1 HngCh 453, 57 Re- 
print 419. 


[b] Approval.—(1) When so pro- 
vided by code or statute, the bond 
should be approved by the court. 
Newman v. Hammond, 46 Ind. 119; 
Owsley v. Cook;“1 Ky. Op. 518. (2) 
However, a statute requiring the bond 
to be approved is held to be directory, 
so that an approval nune pro tunc is 


sufficient. Gephart v. Starrett, 47 Md. 
396. (3) “The only defect or irregu- 


larity in the receiver’s bond was that 
the same was approved by the clerk 
of the court instead of by the court 
itself, as provided by the statute. We 
think, however, that the statute which 
requires the receiver’s bond to be ap- 


| proved by the court itself is not man- 


datory, but directory only. The court 
itself having fixed the amount of the 
receiver’s bond, we think it was with- 
in the court’s authority to authorize 
the clerk to approve the same. If, 
however, we should be mistaken in 
this, then we are of opinion that the 
approval of the bond was nevertheless 
but a mere defect or irregularity in 
a proceeding of which the court had 
acquired jurisdiction. After the re- 
ceiver’s bond had been approved and 
filed, it is clearly shown by the rec- 
ord that the receiver was fully rec- 
ognized by the court as such receiv- 
er in the cause, and that he was or- 
dered by the court to make the sale 
of the property here in controversy. 
Having filed his bond in the exact 
amount stipulated by the trial court, 
and having had the approval of the 
clerk as directed by the trial court, 
and having been recognized by the 
trial court as the receiver in the 
cause, and ordered and directed to 
proceed as such, we think that it 
should be held that the action of the 
court in so recognizing the receiver 
was equivalent to the approval by the 
court itself of the bond.” Young v. 
Fagin, (Tex. Civ. A.) 244 SW 1036, 


[538 C.J.] 75 


sence of a statute requiring a bond, is it erroneous 
as a matter of law;7? and when the order of appoint- 
ment does not require the receiver to give a bond, a 
failure to give one’is not fatal,“* even in a jurisdic- 
tion wherein a statute provides that a receiver must 
execute and file a bond before entering upon his du- 
An order of appointment may be so worded 
that a receiver will have no authority to act until he 
gives a bond,‘® or that the appointment will lapse 


1040. (4) The validity of the bond 
is not affected by the fact that the 
order of approval was entered before 
the bond was executed. Sanford v. 
Carr, 8 KyL 618. (5) The approval 
of a receiver’s bond by the court is 
an adjudication that the bond is suffi- 
cient. Metropolitan Nat. Bank vy. 
Commercial State Bank, 104 Iowa 682, 
74 NW 26. 


68. See statutory provisions; 
cases infra this note. 


[a] Amount or penalty held suffi- 
cient.—Sibley County Bank v. Cres- 
cent Milling Co., 161 Minn. 360, 201 
NW 618; Monroe Bank v. Schermer- 
horn, Clarke (N. Y.) 366. 


69. See statutory provisions; 
cases supra note 66 


- 70. Tomlinson v. Ward, 2 Conn. 
396; Smith v. Menominee Cir. Judge, 
53 Mich. 560, 19 NW 184; Brewster v. 
F. G. Brewster, 145 App. Div. 812, 
130 NYS 654 [mod on other grounds 
204 N. Y. 687, 98 NE 1099]. 


71. Libert v. Unfried, 47 Wash. 
182, 91 P 774 (order of appointment 
made on an ex parte application and 
in substance directing the receiver to . 
seize and retain property). 

72. Nesbitt v. Turrentine, 83 N. C. 


535; Morrison y. Skerne Ironworks 
Co., 60 L. T. Rep. N. S. 588. 


and 


and 


73. Dilling v. Foster, 21 S. C. 334. 

74 Wilson v. Welsh, 157 Mass. 77, 
31 NE 712. 

75. Williams v. New York Zinc Co., 


29 F. (2d) 167. 


{a] Statutory requirement does 
not affect jurisdiction of the court to 
appoint a chancery receiver. Wil- 
ps v. New York Zinc Co., 29 F. (2d) 


{b] Validity of receiver’s sale is 
not affected.—Williams v. New York 
Zine’ Co.,. 29H. (ad), 16%. 


76. - S—Samuels v. Drew, 7 F. 
(2d) 764 [aff 7 F. (2d) 766]. 
eee C.—Phillips v. Smoot, 12 D. C. 

N. Y.—Hegewisch v. Silver, 140 N. 
Y. 414, 35 NE 658. 

Va.—Davis v. Snead, 33 Gratt. (73 
Va.) 705. 

W. Va.—Crumlish v. Shenandoah 
My, R. Co., 40 W. Va. 627, 22 SE 


- 


And see Caswell v. Vanderbilt, 35 
oe oy 34, 132 NE 123 (recognizing 
rule). 


_ [a] Dispossession.—Until the bond 
is given the receiver cannot dispos- 
sess a party in possession of the prop- 
enty.. ‘Phillips v..Smoot,2" Di Ch 4278. 


[b] Receiver cannot make valid 
sale where he has not qualified by giv- 
ing bond as required by statute and 
the order of appointment. Edgerly v. 
Anal se 140 App. Div. 419, 125 NYS 


{c] Filing nunc pro tunc.—Where 
a bond was executed and approved 
pursuant to an order of appointment, 
but through inadvertence was not filed 
in the clerk’s office, the court may sub- 
sequently direct it to be filed nunc pro 
tune so as to complete the appoint- 
ment and render the receiver liable 
to account for the property which 
came to. his hands subsequent to the 
time when the bond should have been 
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unless security is given within a specified time;*" or, 
on the other hand, it may provide for the filing and 
approval of a bond, and yet be so worded as to make 
the appointment immediate and absolute,** and not 
conditioned upon the filing and approval of the 
bond.*® 

Where incompetent persons are interested, the 
court or chancellor will not appoint a receiver with- 
out sureties,®° or at least it will not do so unless the 
interests of the incompetent persons are secure and 
there is no risk of loss.5 


“Receiver without salary.82 The English chan- 
cery practice recognized the power of the court to 
dispense with security where the receiver was ap- 
pointed without salary.** 


In receivership proceedings by way of equitable 
execution, a receiver may be properly appointed 
without security where his rights are limited to re- 
ceiving moneys which are the absolute property of 


the judgment debtor,’4 but not where he is author- _ 


ized to receive money belonging to anyone other than 
the debtor.*® 


Bond given in another capacity. Where a person 
appointed receiver is under bond as a master, sher- 
iff, or like officer, a receiver’s bond need not be re- 
quired of him;** but if an administrator, in a suit 
for an accounting brought by him, is appointed re- 
ceiver, he should be required to give a new bond as 
such.§7 


Where irust company is appointed receiver, it need 
not be required to give bond,*® as its capital and a 
deposit made by it with a state officer are considered 
as the security required by law for the faithful per- 


formance of its duties as recelver.®® 
filed. Whiteside v. 


Pendergast, 2 87. 
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[§§ 88-91 


Amendment of receiver’s bond so as to make it suf- 
ficient renders it valid from the beginning as to a 
person who objected to the original bond and subse- 
quently intervened.®°® 


[§ 89] (2) New, Additional, or Reduced Secu- 
rity.°' If a receiver’s security becomes insufficient 
he may be ruled to show cause why he should not give 
other sureties or be removed.®2 Where a surety of 
a receiver dies,®* or is discharged,®* a new surety or 
a fresh recognizancé may be ordered. An order re- 
quiring one surety only, in contravention of a stat- 
ute requiring two, may be subsequently amended so 
as to require a bond with two sureties.°° Unless pre- 
cluded from doing so by the construction placed 
upon statutory provisions,®® a court of equity may 
order the substitution of a smaller bond for one which 
is excessive;®? but where no new bond is given in 
pursuance of an order authorizing the receiver to re- 
duce his original bond and deposit a new bond with 
the clerk of court, the order does not modify the 
original bond.®® 


[§ 90] b. Oath. In the absence of a statute re- 
quiring it, a receiver need not be sworn.®® It has 
been held that, where a receiver is required by stat- 
ute to take an oath, he should do so,! but it has also 
been held that such a statute is directory,* and that, 
if the authority of the receiver to sue is questioned, 
it will be presumed from his appointment and quali- 
fication by giving bond that the oath was taken.* 

[§ 91] I. Extension of Receivership and Subse- 
quent Appointments. Where, after the appoint- 
ment of a receiver, proper grounds for a receivership 
of property of the same defendant are presented by 
a new party, either in a new suit or by intervention 
in the same suit, and there is no objection to the 


Barb. Ch..(N. Y.)) 471: 


[d] Receiver’s right to act he- 
comes complete (1) upon the filing of 
his bond and complainant’s bond re- 
quired by the order of appointment. 
Nelson v. Brodfuelhrer, 211 fll. A. 
396. (2) Complainant’s bond general- 
ly see supra § 70. 


Relation back of title upon giving 
bond see infra § 129. 


Wigeneetve pLiMs.100! SOls di. sooo 
ley v. Desborough, 60 Sol. J. 429. 


78: Caswell v. Vanderbilt, 35 Ga. 
A. 34, 132 SE 123. 


79. Caswell v. Vanderbilt, supra. 


80. Tylee v. Tylee, 17 Beav. 583, 51 
Reprint. 1V6l; «In re Ward, 2.)Ch. 
Chamb. (Ont.) 188. 


Sl, Jonns, ye Jonns, 2e.Ga,, oil. 


{a] In case of infants, security 
ought to be required if the receiver is 
not entirely responsible. Johns v. 
Johns, 23 Ga, 31. 


82. Compensation generally see in- 
fra §§ 618-625. 


83. Boyle v. Bettws Llantwit Col- 
liery Co., 2 Ch. D. 726; Taylor v. Eck- 
ersley, 2 Ch. D. 302; Hyde v. Warden, 
1 Ex. D. 309; Gardner v. Blane, 1 Hare 
381, 23 EngCh 381, 66 Reprint 1080. 


84. Fuggle v. Bland, 11 Q. B. D. 
(idiew Melean ve. Alien, 4 Ont. Pr: 
Kincaid v. Kincaid, 12 Ont. Pr. 


Row- 


85. McLean v. Allen, 14 Ont. Pr. 84. 


86. Gunter v. Wood, 9 Ky. Op. 76; 
De Walt v. Kinard, 19 S. C. 286; Smith 
v. Butcher, 28 Gratt. (69 Va.) 144; 
poten. v. Johnston, 26 Gratt. (67 Va.) 
108. 


88. Matter of Empire City Bank, 
10 HowPr (N. Y.) 498; Goff v. Goff, 
54 W. Va. 364, 46 SE 177. 


89. See Banks and Banking § 988. 


90. Title Ins., etc., Co. v. Califor- 
Mia OevCose litiCalee22 19 ul pone ose 


91. Further bond upon continu- 
ance of temporary receiver for cor- 
poration as permanent receiver see 
Corporations § 3212. 


92. Shackelford v. Shackelford, 32 
Gratt. (73 5Vvas)) 48. 


{a] Showing that former security 
is inadequate will be required before 
the court will order one who has been 
placed in possession of property to 
give additional security. Hunger- 
ford v. ‘Cushing, 8 Wis. 327. 


Miller v. Jones, 39 Tl. 54. ) 


equity in a receivership suit has the 
inherent power to control its receiver, 
and we are of opinion that, in the ex- 
ercise of this power, it has the inci- 
dental administrative right to regu- 
late, from time to time, the amount 
of the receiver’s bond. In such a 
suit the court is interested in the 
economical management of the as- 
sets under its control. If a receiver’s 
bond is excessive and unnecessarily 
expensive, the court in its discretion 
has the power to order the substitu- 
tion of a smaller and less expensive 
bond.” Wright v. Fidelity, ete., Co., 
29 EF. (2d) 641, 642. 


98. Armstrong v. Walton, 147 Ga. 
781, 95 SE 714 [answer to cert ques- 
tions conformed to 22 Ga. A. 288, 95 
SE 1000]. 


93. Baldwin v. Crawford, 1 Ch. Ee eng a Oe ores 
Chamb. (Ont.) 264. 1 Or 1 Cook. 1 Ky. Op. 518 
94, Blois v. Betts, Dick. 336, 21 Lil eae che Vea et 


Reprint 298; Vaughan vy. Vaughan, 
Dick. 90, 21 Reprint 202. 

fa] Entry nunc pro tunc.—Where 
a Surety in a recognizance procured 
his discharge and a fresh recognizance 
was entered into but was not en- 


rolled in time, it may be entered 
nune pro tune. Blois v. Betts, Dick. 
336, 21 Reprint 298; Vaughan v. 


Vaughan, Dick. 90, 21 Reprint 202. 


95. Holmes v. McDowell, 15 Hun 
CNIWE) 9585 slate 76 INsoYe ooo: 


96. U.S. Fidelity, etc., Co. v. Feld- 
er, 105 Miss. 283, 62 S 236. 


97. Wright v. Fidelity, etce., Co., 29 
BE. .(2a)""644; 


[a] Rule discussed.—‘A court of 


2. Dayton v. Borst, 20 N. Y. Super. 
115 [aff 31 N. Y. 4385] (New Jersey 
statute). 


3. Seymour v. Aultman, 109 Iowa 
297, 80 NW 401. 


4. Cross. references: 
Appointment of: 
ener S. receiver see infra §§ 676-— 
81. 
Successor upon death, removal or 
pore nece of receiver see infra 
116. 
Continuance of receivership see infra 
§§ 106-108. 
Necessity of extension where property 
in hands of stranger see infra § 142. 
Priority in acquiring jurisdiction of 
suits in which receivership sought 
see Courts § 583; supra § 36. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


- 


§ 91) 


present receiver or reason why he should not be 
appointed in the second receivership proceeding, he 
may be appointed as to,° or the existing receivership 
may be extended so as to cover,® the second matter. 
Indeed, the appointment of a receiver in one suit will 
not necessarily preclude the appointment of another 
another appointment 
may be made on behalf of all creditors where the 
first receivership is not of that character.® 
other hand, there is no necessity for the appointment 
of another receiver, or of another person as receiy- 
er, if the receivership in the first instance is general, 
and the receiver is appointed to take possession of 
all the property of every character and description 
and preserve it for the benefit of all creditors enti- 
tled thereto,® or if everything sought to be obtained 
by the subsequent appointment can be obtained 
receiver already 


recelver in a subsequent suit ;* 


through the instrumentality of the 


5. St. Louis Car Co. v. Stillwater 
St. R: Co., 53 Minn. 129, 54 NW 1064; 
Farmers’ L. & T. Co. v. Hotel Bruns- 
wick Co., 12 App. Div. 626, 42 NYS 350; 
Matter of Hoagland Robinson Co., 36 
Mise. 28, 72 NYS 435; Hammond_v. 
Hudson River Iron, ete., Co., 11 HowPr 


GNIS YS)? 293° Us Ss. Mortgage, etc:, Co. 
vy. San Cristobal, 7 Porto Rico Fed. 
225. 

[a] Injunction against appointee. 


—An injunction against one personal- 
ly, who was a receiver, restraining 
him from interfering with the proper- 
ty in his hands, except to preserve it, 
granted in an action to set aside his 
appointment, will have no effect upon 
his right to the management and con- 
trol of the same property by virtue 
of his appointment as a receiver ina 
subsequent and independent action. 
Eddy v. Co-operative Dress Assoc., 3 
NYCivProec 434. 


6 U. S.—London-Arizona Cons. 
Copper Co. v. Gila Copper Sulphide 
Co.,.257 Fed. 324; Bankers’ Trust Co. 
v. Missouri, etc., R. Co., 251 Fed. 789, 
164 CCA 23; Lloyd v. Chesapeake, etc., 
R. Co., 65 Fed. 351; Mercantile Trust 
Co. v. Missouri, ete., R. Co., 41 Fed. 8. 


Fla.—State v. Jacksonville, ete., R. 
Come Lowrua 2018 


N. Y.—Lottimer vy. Lord, 4 E. D. 
Smith 183. 


Pa.—Farmers’, 
Philadelphia, etc., 
456. 


Porto Rico.—U. S. Mortgage, 
Co. v. Central San Cristobal, 7 
Rico Fed. 225. . 


Eng.—Weldon v. O’Reilly, Fl. & K. 
320; Downshire v. Tyrrell, Hayes 354; 
Valle v. O’Reilly, 1 Hog. 199. 


See Standard Bank vy. Wade, 33 B. 
€. 493, [1924] 3 DomLR 251, [1924] 
2 WestWkly 497 (where a receiver has 
been appointed in one action, a plain- 
tiff in another action against the same 
defendant, may move in the former 
action for an order that the receiver 
hold all property subject to the order 
of the court). 


[a] Extension to other property.— 
A receivership of a portion of the 
property of a defendant may be ex- 
tended to other property at the suit 
of a new party claiming an interest 
in the property already in possession 
of the court, and also in other prop- 
erty belonging to the defendants. 
Bailey v. Ryan Cotton Oil Mill Co., 
TLIO bite oeleeoas eit Cyell; 
Fernald v. Spokane, ete., Tel., etc., Co., 
Seat Siini 7 LO, eee Le 


[b] Receiver may be compelled to 
accept duties demanded by the case 
made by a second suit, whether it be 
purely an original suit, or an original 
suit in the nature of a cross Suit. 
Mercantile Trust, etc., Co. v. Florence 


ete., Nat. Bank v. 
rm. Co.,14 Phila. 


etc., 
Porto 


RECEIVERS 


On the 


Wiater Co, tidy Ala-t19) 19S mae Cag- 


ger v. Howard, 1 Barb. Ch. “Ye5) 
368. 
[ec] Procedure.—(1) Where an ap- 


plication is made to extend a receiver 
from one cause to another, the notice 
of motion and affidavit should be in- 
tituled in both cases. Tenant v. Wat- 
son, 4 Ir. Eq. 700. (2) The only per- 
sons entitled to be heard are the pe- 
titioner and the debtor, and not the 
parties who have appointed or previ- 
ously extended the receiver. Walsh 
v. Walsh, 11 Ir. Eq. 607. (3) A formal 
order is not necessary where all the 
parties to the first suit are parties to 
the second, and both the court and 
parties treat the causes as consolidat- 
ed and the receivership as extended. 
Gila Bend Reservoir, etc., Co. v. Gila 
WiaternCon Anz. 57,. Goue, 990 Mhate 
202 U. S. 270, 26 sct’ 615, 50° Li. ed. 
WOE Bs Ke) ‘An order of extension may 
properly provide for its retrospective 
operation where it is not made until 
several months after the application 
therefor was made and heard and the 


delay is attributable to the court 
rather than the parties. J. G. White 
Engineering Corp. v. People’s State 
Bank, $1 bila 35-37 S753. _ (5). Korm 
of extension see Farmers’, etc., Bank 


vy. Philadelphia, etc., 
(Pa.) 456, 461. 

Extension of receivership in or to 
particular suits or proceedings see 
Creditors’ Suits § 202; Executions § 
1087. 


7. Syracuse State Bank v. Gill, 23 
Hun (N. Y.) 410; Bailey v. O’Mahony, 
33 N. Y. Super. 239, 10 AbbPrNS 270; 
Rogers v. De Forest, 7 Paige (N. Y.) 
ro [rev on other grounds 22 Wend. 

[a] Where different receivers are 
appointed by state and federal courts, 
both are receivers de jure with re- 
spect to the source of their authority, 
although one may not be able to hold 
property placed in his possession. 
Crosby v. Morristown, etc., R. Co., 
(Tenn. Ch. A.) 42 SW 507. 


[b] Opportunity to be heard on 
second application.— Where, in case of 
assets in controversy among creditors, 
a receiver has been appointed in a 
suit brought by a part of the credi- 
tors, other creditors, prosecuting an- 
other suit, which seeks to appropriate 
and apply the assets, to the exclusion 
of the rights claimed by the former, 
cannot have a second receiver appoint- 
ed, unless the first receiver, or the 
creditors he represents, are made par- 
ties to the latter action, and have op- 
portunity to be heard on the question. 
Mutual Redemption Bank v. Sturgis, 
22 N. Y. Super. 608. 


8. Phinizy v. Augusta, etc., R. Co., 
56 Fed. 273; Schmidt v. Mitchell, 98 
Ky. 218, 32 SW 599, 33 SW 408, 17 KyL 
850; Oswald v. St. Paul Globe Pub. 


R.'Co., 14 Phila. 
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appointed,1° and by proper instructions and direc- 
tions to him;1! an extension of an existing receiver- 
ship!” or a subsequent appointment! will be refused 
where no good purpose will be subserved thereby; and 
a receivership will not be extended*‘ or transferred 
to another cause,® in the absence of a showing of 
facts which would authorize the original appoint- 
ment of a. receiver. 
dependent bill for other relief exists only by reason 
of the original receivership, a prayer in the bill for 
a substituted receivership may be disregarded as 
one which ought not to be granted.+® 
be two persons acting at the same time, independent- 
ly and each with full power to act,’ and if a second 
receiver should be appointed in a cause, pending the 
possession and management of property by one pre- 
viously appointed, the power of the second receiver 
must be subordinate to the first,+* unless, as in some 


Also, where jurisdiction of a 


There cannot 


Co., 60 Minn. 82, 61 NW 902; Damb- 
aaa v. Empire Mill, 12 Barb. (N. Y.) 
aI 


9. Bankers’ Trust Co. v. Missouri, 
etc., R. Co., 251 Fed. 789, 164 CCA\ 23; 
Bailey v. Ryan Cotton Oil Mill Co., 119 
OK1. 57, 248 P 321, 323 [citCyc]; Fer- 
nald v. Spokane, etc., Tel., etc., Co., 31 
Vea, aR ysl Geeyal, 


10. Farmers’ L. & T. Co. v. Hotel 
Brunswick Co., 12 App. Div. 626, 42 
NYS 350. 


11. Bigelow v. Niagara River 
Brewing Co., 41 App. Div. 204, 58 NYS 
Sl2e Marmers’ ie ik Pa Com va tover 
Brunswick Co.,,12 App. Div. 626, 42 
INNES BW), 


12. Adler v. Seaman, 266 Fed. 828 
[app dism 254 U. S. 621 mem, 41 SCt 
3820 mem, 65 L. ed. 443 mem]. 


[a] When rights asserted may be 
set up against original receiver the 
receivership will not be extended. 
New York, etc., R. Co. v. New York, 
etc., R. Co., 58 Fed. 268. 


[b] Two suits by same party in 
different counties.—Where one sued 
certain defendants in the superior 
court of one county, and had a receiv- 
er appointed for all the property of 
one of them, with authority to con- 
tinue its business, ete., and thereafter 
commenced foreclosure in the superior 
court of another county against the 
same defendant, and had the same 
person again appointed receiver, it 
was held, under the constitutional 
provision making superior courts tri- 
bunals of general jurisdiction, with 
process extending to all parts of the 
state, and a statute which authorizes 
a receivership in foreclosure’ where 
there is danger of the property being 
lost, removed, or materially injured, 
that the second appointment was er- 
ror, and could not be justified as an 
extension of the first receivership. 
Fernald v. Spokane, etc., Tel., etc., Co., 
31 Wash: 2195 71 PB w3i. 


13. Adler v. Seaman, 266 Fed. 828 
[app dism 254 U. S. 621 mem, 41 SCt 
320 mem, 65 L. ed. 443 mem]. 


14. Dolan v. Conlon, 114 App. Div. 
570, 99 NYS 11090. 


15. Scott v. Ware, 65 Ala. 174. 


16... Equitable Trust Co. -v... Port 
Wentworth Terminal Corp., 281 Fed. 
883. 


17. Lloyd v. Chesapeake, 
Co., 65 Fed. 351; Von Roun v. San 
Francisco Super. Ct., 58 Cal. 358. 


Appointment of two or more per- 
sons as joint receivers see supra § 86. 


18. Mercantile Trust, ete., Co. v. 
Florence Water Co., 111 Ala. 119, 19 S 
17; O’Mahoney v. Belmont, 62 N. Y. 
133 [aff 37 N. Y. Super. 380]; Bailey 
v. O’Mahony, 33 N. Y. Super. 239, 10 
AbbPrNS 270. 


Giver, 1h 
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cases, the court in the subsequent suit may treat 
the first appointment as fraudulently and collusive- 
ly procured.1® The general rule as between courts 
of concurrent jurisdiction is that property already 
in possession of the receiver of one court cannot 
rightfully be taken from him without the court’s con- 
sent, by the receiver of another court appointed in 
a subsequent suit;2° but this rule can have only a 
qualified application where winding up proceedings 
are superseded by those in bankruptcy?! as to which 
the jurisdiction is not concurrent.** 


[§ 92] J. Change or Revocation of Order of Ap- 
pointment?°—1. Amendment or Modification. An 
order appointing a receiver may be corrected, amend- 
ed, modified, or changed?‘ without the consent of the 
parties,?®> but not without notice?® after the term,”? 
or so as to base the appointment upon, a ground not 
presented by the pleadings.?*® 


[§ 93] 2. Revocation or Vacation?°—a. In Gen- 


' RECEIVERS 


[§§ 91-93 


is distinguishable from a removal*®® or discharge** 
of a receiver, in that it is a setting aside of the or- 
der of appointment because improvidently made,** 
in view of the conditions and cireumstances exist- 
ing at that time,?* while a removal means merely a 
change in the personnel of the receivership which con- 
tinues,** and a discharge relates to the termination 
of a receivership by reason of subsequent events or 
conditions which render its continuance unneces- 
sary;*® but, regardless of the distinctions between 
them, an order vacating an appointment and one dis- 
charging the receiver have, in some respects, the same 
operation and effect;#® and sometimes the term “va- 
cate” is used in the sense of setting aside the ap- 
pointment for reasons arising after it was made,** 
or a receiver is “discharged” because he should not 
have been appointed.*® An order appointing a re- 
ceiver is not irrevocable,?® and if it should subse- 
quently appear that the appointment was improvi- 
dently made the court or judge has undoubted power 


eral. 


[a] Receiver last appointed takes 
only what is undisposed of by the 
eourt in the litigation in which the 
prior receiver was appointed. O’Ma- 
honey v. Belmont, 62 N. Y. 133 [aff 
37 N. Y. Super. 223, 380]. 


{[b] WNonconflicting orders.—An or- 
der appointing a receiver, and provid- 
ing that nothing therein contained 
shall affect the right of any receiver 
theretofore appointed over any prop- 
erty of defendant to act in accordance 
with the powers and duties conferred 
on him, does not conflict with a pre- 
vious order appointing a receiver of 
defendant’s property. Thau v. Bank- 
ers’, etc., Tel. Co., 56 N. Y. Super. 588; 
2 NYS 11. 


19. Connolly v. Kretz, 78 N. Y. 620. 
But see Gates v. McGee, 15 S. D. 247, 
88 NW 115 (where a circuit court has 
appointed a receiver of a corporation 
at the suit of one stock-holder on the 
ground of its insolvency, another cir- 
cuit court cannot, pending the receiv- 
ership, on the complaint of another 
stock-holder and judgment creditor 
alleging fraud in the first proceedings, 
enjoin the receiver from performing 
his duties, and appoint another person 
as receiver, the latter action not be- 
ing one to vacate a fraudulent final 
judgment, but being an attempt to 
stay pending proceedings, and hence 
contrary to a statutory provision pro- 
hibiting the granting of an injunction 
to stay a pending judicial proceeding). 


20. In re Watts, 190 U.S. 1, 23 SCt 
718, 47 L. ed. 933. 


[a] After discharge of receiver.— 
Where the court, after appointing a 
receiver at the instance of a lien 
claimant, accepts a bond as-security, 
in lieu of the property itself, and 
thereupon discharges the receiver, and 
orders him to return the property to 
its owners, the property thus surren- 
dered becomes free for the action of 
any other court of competent juris- 
diction; and if such a court then ap- 
points a receiver, who takes posses- 
sion, he cannot be displaced by the 
subsequent action of the former court 
in setting aside its order for accept- 
ance of security in lieu of the prop- 
erty, and making a new order for tak- 
ing possession by a receiver. Shields 
v. Coleman, 157 U. S. 168, 15 SCt 570, 
39 L. ed. 660. , 


Interference by another court gen- 
erally see Courts §§ 586, 647. 

Proceedings by one receiver to de- 
prive another receiver of possession 
of property see infra § 149. 


21. In re Watts, 190 U. S. 1, 23 SCt 


a a NS LSS a as 
For later cases, developments and chang’ss in the law see cumulative Annotations, same title, 


The vacation of an order appointing a receiver 


T18, 47 L. ed. 933. 


22. Jurisdiction as between courts 
of bankruptcy and other courts see 
Bankruptcy § 28. 


23. Order appointing receiver: 
For corporations see Corporations § 
3213 


In supplementary proceedings see Dx- 

ecutions § 1034. 

24.) Atchison, ete:,. RR. 1 Co.mvawOs- 
born, 148 Fed. 606, 78 CCA 378 [certi- 
orari den 207 U. S. 589 mem, 28 SCt 
255 mem, 52 L. ed. 3538 mem]; Kliger 
v. Rosenfeld, 130 App. Div. 421, 114 
NYS 1006; Holmes v. McDowell, 15 
Hun 585 [aff 76 N. Y. 596]; Belmont 
Vip Lanten RCo. foe, Bach GN.ss. boas 
National Park Bank y. Goddard, 20 
NYS 499; Kron v. Smith, 96 N. C. 386, 
2 SE 463; Hand v. Savannah, ete., R. 
Coss wan 2s 


[a] Misprision or clerical error in 
the order may be corrected. Schmidt 
v. Johnson, 166 Ill. A. 622, 623; Allen 
v. Cooley, 53 S. C. 414, 31 SE 634. 


[b] Amendment to conform to in- 
tention.—In an action to recover pos- 
session of a tract of land, a receiver 
was appointed who, as authorized by 
the order appointing him, allowed de- 
fendants to remain in possession on 
their giving security for the rents 
and profits. Although suing to re- 
cover possession of the whole tract, 
plaintiffs were actually in possession 
of a part of it. Defendants moved to 
attach plaintiffs and others for con- 
tempt in committing a trespass upon 
that part of the lands in plaintiffs’ 
own possession, claiming that the or- 
der appointing the receiver applied to 
the whole tract, and it was held that, 
the order having plainly been intended 
by the court and the parties to apply 
only to the lands in defendants’ pos- 
session, the court rightly amended it, 
so as to make the acts charged outside 
of its scope. Kron v. Smith, 96 N. C. 
386, 2 SE 463. 


25. Hand v. Savannah, etc., R. Co., 
SS C20 


26. National Park Bank v. God- 
dard, 20 NYS 499. 


27. Wagoner Oil, etc., Co. v. Mar- 
low, 187 Okl. 116, 278 P 294, 

28. Karst v. Black Diamond Range 
Co., 82 N. J. Eq. 231, 88 A 692; Wag- 


oner Oil, etc., Co. v. Marlow, 137 Okl. 
116, 278 P 294. 


29. Stay or vacation pending ap- 
ira see Appeal and Error §§ 1406, 


30. Pagett v. Brooks, 140 Ala. 257, 
37 S 268. 


to vacate it,*® at the instance of an interested par- 


31. Pagett v. Brooks, 140 Ala. 257, 
37% S 263; Little Motor Kar Co. v. 
Pigtkeneeiy: (Tex: -Civ. <A.) 228° Siw 
318. 

32. See infra text and note 40. 

33. See infra text and note 46. 

34 See infra § 112. 

35. See infra § 106. 

36. See infra § 95. 

37. Forrester v. Boston, ete., Cons. 
Copper, ete., Min. Co., 24 Mont. 148, 


60 P 1088, 61 P 309; Little Motor Kar 
Co. v. Blankenship, (Tex. Civ. A.) 228 
SW 318. 

38. Madariaga v. Castro, 20 Phil- 
ippine 563. 

39. Hand v. Savannah, etc., R. Co., 
SUSNCe 20Ke 


40. Copper Hill Min. Co. v. Spencer, 
25 Cal. 11; Crawford v. Ross, 39 Ga. 
44; Kroz v. Louisiana Const. Co., 120 
La. 363, 45 S 276; Atty.-Gen. v. North 
Ameériean- iin Insy 1€ol382 Nae Ye lite 
[mod and aff 21 Hun 283]. 


[a] Power is implied in the power 
to make the appointment. Cincinnati, 
ete, RR. Cor v.7SlOah, of COME Sts ae 


[b] Judge other than one who 
made appointment.—(1) A judge has 
authority to annul an order of ap- 
pointment made by his predecessor in 
office. Taintor v. St. John, 50 Mont. 
358, 146 P 939. (2) A special judge 
may vacate an order of appointment 
previously made by the regular judge. 
State v. Ross, 118 Mo. 23, 23 SW 196. 
(3) In New York it has been held that 
a motion to vacate an order of ap- 
pointment made by a judge of the 
supreme court need not be made be- 
fore the judge granting the order but 
may be heard at special term. Ram- 
sey v. Hrie R. Co., 7 AbbPrNS (N. Y.) 
156, 38 HowPr 193. 


{[c] Appointment is properly va- 
cated where: (1) Applicant for the re- 
ceivership at no time made any show- 
ing sufficient to authorize the appoint- 
ment. Valenton vy. Murciano, 3 Phil- 
ippine 537. (2) The order of appoint- 
ment was made ex parte. Haines v. 
Commercial Mortg. Co., 206 Cal. 10, 
273 P 35. (3) The court exceeded its 
jurisdiction in making the appoint- 
ment. Wienecke v. Bibby, 15 Cal. A. 
50, 113 P 876; Bibby v. Dieter, 15 Cal. 
A. 45, 118 P 874. (4) The judge, on 
the coming in of the answer, finds that 
the danger is not imminent, and that 
there was no pressing necessity for 
the order. Crawford v. Ross, 39 Ga. 
44, 49. (5) Defendant, having assets 
considerably in excess of liabilities 
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§ 93] 


ty** and upon a proper*? and seasonable** applica- 
tion, adequate notice*‘ and sufficient showing.*® 
motion to vacate is usually based upon circumstances 
and conditions attending the appointment,*® and may 
be upon the original papers,** although it is also held 


and a good business capable of return- 
ing a profit of one thousand dollars 
per month, was threatened by suits 
by numerous creditors, and entered 
into an arrangement with the princi- 
pal one, only a small fraction of whose 
demand was due and no part of which 
was reduced to judgment, and who had 
no lien upon the property and no claim 
to the possession thereof, whereby he 
was to bring a single action in equity 
and have himself appointed receiver 
ata comfortable salary. Western Ac- 
ceptance Co. v. Simmons Co., 71 Colo. 
127, 203 P 1096. 


{[d] Terms imposed.—It has been 
held that, where another court had ac- 
quired prior jurisdiction of the sub- 
ject matter, but the receiver has ex- 
pended money in protecting the prop- 
erty, a motion to vacate the order for 
the appointment of the receiver should 
be granted on condition that his ex- 
penses and compensation be paid by 
the moving party. McCarthy wv. 
Ege 9 AbbPr (N. Y.) 164, 18 HowPr 


[e] Form of order.—Cincinnati, 
CLC Pern C Onna SlOaAl motmOm 1 St, dn ioe 


41. Atty.-Gen. v. Guardian Mut, L. 
TrSy Oot (aNew Yara Tas 


[a] Party who was not notified (1) 
or given an Opportunity to answer or 
resist, the application for the appoint- 
ment (Mearns v. Sullivan, 49 App. 
CDI °C.) 179, 262) Hed. 633: Haines’ v. 
Commercial Mortg. Co., 206 Cal. 10, 
273 P 35), (2) and who is injuriously 
affected by the ex parte order of ap- 
pointment (Haines v. Commercial 
Mortg. Co., supra), may apply to 
have it revoked or set aside. 


[b] . Creditor (1) may intervene 
to ask for the vacation of the order 
of appointment (Richfield Oil Co. v. 
Western Mach. Co., 279 Fed. 852 [cer- 
tiorari den 260 U. S. 723 mem, 43 SCt 
13 mem, 67 L. ed. 481 mem]), (2) at 
least where he is an attachment cred- 
itor (Cambridge Sav. Bank v. Hamp- 
den County Clerk of Courts, 243 Mass. 
424, 137 NE 872). (3) Lienholders 
subsequently made parties have been 
permitted to ask for the rescission of 
the order appointing a temporary re- 
ceiver. Mercantile Trust Co. v. Etna 
Iron Work, 4 Oh. Cir. Ct. 579, 2 Oh. 
Cit) Dec. Ls. 


{c] Another receiver.—A receiver 
embarrassed in the discharge of his 
duties by another and void appoint- 
ment may move to vacate such ap- 
pointment, although he is not a par- 
ty to the action in which it was 
made. Whitney v. New York, etc., R. 
Co. se2 Hun. GN. YY.) 64, 66. HowPr 
436. 


{[d] Insurance company.—Where 
defendant, having procured a policy 
of insurance, makes an assignment, 
and thereafter a receiver is appoint- 
ed, the insurance company, on loss 
by fire, after action on its policy by 
the receiver, cannot intervene in the 
original action, and ask that the ap- 
pointment of the receiver be set aside. 
Barth v. Enger-Kress Co., 92 Wis. 225, 
65 NW 1035. 

fe] Stranger.—A decree in which 
‘a receiver is appointed will not be 
revoked on the mere application of a 
stranger, the decree standing unas- 
sailed as between the parties. Wright 
v. Weisel, 19 App. Div. 630, 46 NYS 
483. \ 

{f] Trespassers.—Where a receiv- 
er is appointed to collect a judgment, 
he should not be discharged on the 
motion of trespassérs on the land of 
which he is in possession under such 
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judgment, who haye improperly been 
admitted as parties to the action. Mc- 
Allaster v. Edgerton, 3 Ind. T. 704, 64 
SW 583. 


{g] Judgment or order of appoint- 
ment cannot be vacated ex proprio 
motu.—Nelson v. Rocquet, 123 La. 91, 
48 S 756. See In re Veler, 249 Fed. 
633, 644, 161 CCA 543 (where the judge 
becomes suspicious that he has been 
imposed upon, it is his right and duty 
to proceed upon his own motion into 
a thorough inquiry, and he may ei- 
ther ‘‘direct some procedure fer the 
framing of issues, by which the par- 
ties charged with misconduct or lia- 
bility may know the charge and have 
suitable opportunity to try the fact” 
or he may “proceed with a summary, 
more or less ex parte, inquiry, in or- 
der to satisfy himself whether a pro- 
ceeding of the first class should be in- 
stituted;’? but an ex parte inquiry 
should not be pursued until it results 
in a formal finding of facts and the 
reaching of conclusions which will 
not readily be changed). 


Who may question validity of ap- 
pointment generally see infra § 99. 


42. See cases infra this note. 


[a] Motion, petition, or bill of re- 
view.—(1) It is held that objections 
made to the proceedings which require 
the introduction of evidence to sup- 
port them should be made on motion 
to vacate the order of appointment, 
and not by appeal (Oil City Ironworks 
v.. Pelican Oil, ete., Co., 115 La. 265, 
38 S 987), (2) and that a verified pe- 
tition is unnecessary, and a motion is 
sufficient, to call upon the court to 
vacate an interlocutory order of ap- 
pointment after the term at which it 
was made (Exchange Trust Co. v. 
Oklahoma State Bank, 126 Okl. 193, 
259 P 589); (3) but it is also held that 
an application by petition, setting up 
new facts, rather than a bill in the 
nature of a bill of review, is proper 
(Franklin Electric Light Co. v. Ft. 
Wayne Electric Corp., 58 N. J. Eq. 543, 
43 A 650), (4) and that where the 
person seeking to have the order or 
decree of appointment vacated or set 
aside was not a party to the suit 
when the appointment was made, he 
may proceed only by a petition or a 
separate action, and not by motion 
(Wooding v. Wooding, 10 Wash. 531, 
39 P 137; Jacobson v. Landolt, 73 Wis. 
142, 40 NW 636, 9 AmSR 767). 


43. Haines v. Commercial Mortg. 
Co. 20 6mealor 1052273, P35: 


[a] After answer (1) defendant 
may move to set aside an appointment 
made before answer (Phoenix Mut. L. 
Ins. Co. v. Grant, 10 App. D. C. 220), 
(2) even though the appointment was 
made upon notice (Sanders v. Christie, 
1 ‘Grants (Chs—-(Ont,) 1137). 


{b] Before or at trial.—The order 
may be vacated before trial upon a 
proper showing, and with much great- 
er reason after it appears on the trial 
that there is no probability of an ulti- 
mate recovery. Copper Hill Min. Co. 
v. Spencer, 25 Cal. 11. 


[ec] When case is ready for final 
decree, there is nothing further for a 
special receiver to do except to pay 
over money in his hands as directed 
by the court and preserve property 
until a sale thereof can be made by 
special commissioners who have been 
appointed for that purpose, a motion 
to discharge him because he was ap- 
pointed by a special judge who was 
disqualified to act as such because he 
was a director and stockholder of a 
bank which is one of the creditors in 
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that the applicant may present new facts,** and 
when the term “vacate’’ is used in the sense of mere- 
ly terminating the receivership, the application may 
be based upon facts arising after the entry of the 
original order of appointment, the existence of which 


the suit, which motion is made at the 
time clearly for no other purpose than 
to embarrass the creditors in the fur- 
ther prosecution of the suit, should 
not be granted, as a discharge of the 
receiver at that time would serve no 
purpose, it would leave a considera- 
ble sum of money in his hands un- 
disposed-of, and would only make 
necessary the appointment of some 
one else to preserve the property in- 
volved until it would be sold. Mar- 
linton Bank v. Pocahontas Dev. Co., 
88 W. Va. 414, 106 SE 881. 


[d] Where court had jurisdiction 
to appoint a receiver in a proper case, 
the question whether or not the case 
was a proper one cannot be raised by 
a motion to dismiss and discharge the 
receiver some five or six months aft- 
er the appointment was made, and aft- 
er the term in which it was made. Eu- 
reka Specialty Co. v. Settelmeyer, 22 
Oh. A, 197, 1538 NEV226: 


[e] Where court had no authority 
to make the appointment, it may va- 
cate and set aside the order at any 
time. Wienecke v. Bibby, 15 Cal. A. 
50) 113) Pr376s 


[f] After termination of receiver- 
ship (1) by the lapse of the specified 
time for which the appointment was 
made and the refusal of’ an applica- 
tion to continue the receiver (see su- 
pra § 106), (2) there is no reason or 
necessity for an application to set 
aside the order of appointment, and 
such an application is properly dis- 
missed (Koffman v. Filer, (Sask.) 
[1927] 4 DomLR 604, [1927] 2 West 
Wkly 817, 819). 


Waiver of objection by delay in 
moving for vacation of order see in- 
fra § 104. 


44. See cases infra this note. 


[a] Short notice.—A motion to re- 
scind an’ appointment of a receiver is 
heard on a short notice. Williamson 
v. Wilson, 1 Bland (Md.) 418. 


[b] Summons or notice.—A sum- 
mons is not necessary; such notice to 
the parties as the court may direct is 
sufficient. Exchange Trust Co. v. Ok- 
oe State Bank, 126 Okl. 193, 259 


45. Copper Hill Min. Co. v. Spencer, 
25° Cals tae 
[a] Showing held insufficient— 


Patterson v. Patterson, 184 Fed. 547; 
O’Laughlin vy. Prockish, 106 Kan. 616, 
£39 PPS soe 


46. Walters v. Anglo-American 
Mortg. ete., Co., 50 Fed. 316; Allen 
Vi, Dallas; Sete... Re ‘Co. 1 she Cash Nos 
221, 3 Woods 316; Pagett v. Brooks, 
140 Ala. 257, 37 S 263; Little Motor 
Kar Co. v. Blankenship, (Tex. Civ. A.) 
228 SW 318. 


47. Ramsey v. Erie R. Co., 7 AbbPr 
NS (N. Y.) 156, 38 HowPr 193. 


[a] Liberal construction.—Where 
a receiver appointed for the purpose 
has for more than a year been in 
charge of an oil and gas lease on 
which are a ntimber of producing 
wells, and in the meantime interven- 
ers have asserted claims of liens on 
the property in his hands, upon con- 
sideration of a motion to discharge 
him on the ground that the court 
had no jurisdiction to appoint him be- 
cause the action was not one in which 
the statute authorizes such appoint- 
ment, the allegations of the petition 
are to be construed with great lib- 
erality. Ball v. Red Square Oil, ete., 
Co., 113 Kan. 760, 216 P 420. 


48. Belmont v. Erie R. Co., 52 Barb. 
GN. De) P6372 
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at the time of the eriginal applieation for a receiver- 
ship would have defeated it.4® The receiver has no 
standing to oppose a motion to vacate the order ap- 
pointing him.°° 

Presentation by defendant of sufficient bond to 
aceount for and deliver over the property whenever 
required by any final adjudication in the cause nulli- 
fies the appointment under the construction placed 
upon some statutes.°? 

[§ 94] b. Duty or Discretion of Court.°? Ordi- 
narily an application to vaeate or revoke the appoint- 
ment of a receiver is addressed to the sound legal dis- 
eretion of the court upon the facts.°* However, the 
court should not refuse to put itself in a position 
where it may exercise its diseretion;°* and where 
the appointment of a receiver has been properly va- 
cated by the order of a judge at chambers, the valid- 
ity of such order does not depend on the mere disere- 
tion of the court or judge making the appointment,®® 
and where the court, without any new showing or 
change of circumstances calling for judicial action, 
directs the order to be set aside, as a nullity, it as- 
sumes authority not warranted by law.°® Also, it is 
held that a receiver should be discharged forthwith 
where his appointment was wholly unealled for;°* 
that the appointment should be set aside where it 
was procured by fraud or collusion;°* and that where 
the material allegations of the bill are denied in the 
sworn answer and are not supported by further proof 
the order of appointment should be rescinded.®® 

[§ 95] ¢c. Effect of Vacation or Refusal To Va- 
cate. Vacation. An order vacating and setting 
aside a prior order appointing a receiver is, in effect, 
an order discharging the receiver,®® and, like an 
order discharging the receiver,®' it operates to end 
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the receivership.*? The effect of an order abrogat- 
ing a prior order appointing a receiver is to blot out 
the receivership as from the beginning,®* and leave 
the party who procured the appointment liable for 
the expense incurred by reason of the receivership 
over what it would have been if a receiver had not 
been appointed.64 On the other hand, where the 
term “vacate” is used in a more extended sense to 
mean the setting aside of the appointment for rea- 
sons arising after it was made,®® such action takes 
effect as of the day the order of vacation is entered,°® 
it does not render void all acts performed by the 
receiver in pursuance of the appointment;®? and it 
relieves the receiver,®® and the party at whose in- 
stance he was appointed,®® from liability on account 
of the receivership. Also, where a federal court 
having jurisdiction over the subject matter attempted 
to appoint a receiver, but subsequently revoked the 
appointment, because a state court had acquired ju- 
risdiction first, such receiver was at least a de facto 
officer while in charge of the property.’° A dis- 
charge of a receiver on the ground that the.appoint- 
ment was irregularly or wrongfully obtained may 
not constitute an adjudication as to the legal rights 
of the parties to the possession of the property.** 


Refusal to vacate. A refusal, after a hearing, to 
vacate or set aside an order appointing a recelver 1s In 
substance and effect an appointment’? or reappoint- 
ment’? of the receiver. Such action, when taken be- 
fore a trial upon the merits of the cause, is not res 
judicata as to the rightfulness of the appointment 
in so far as it depends upon the merits of the case;*4 
when taken before the term at which final judgment 
can be rendered, it is not conclusive on rendering a 
decision on a demurrer based on the same grounds 


49; Louisville, ete. R. Co. -v. 
Southworth, 38 Ill. A. 225; Forres- 
ter v. Boston, ete., Consol. .Copper, 


etc., Min. Co., 24 Mont. 148, 60 P 1088, 
61 P 309; Rodbourn v. Utica, etc., R. 
Co., 28 Hun (N. Y.) 369. 


{a] Continuance of receiver may 
be justified (1) by the conditions ex- 
isting when the motion to vacate is 
made. In re Eckhardt Mfg. Co., 114 
La. 119, 38 S 78. (2) Continuance of 
receiver generally see infra § 106. 


50. L’Mngle v. Florida Cent. R. Co., 
14 Fla. 266; Howard y. Lowell Mach. 
Coy, 75. Ga. 325. 


Who may object to appointment of 
receiver generally see infra § 99. 


ols Roberts: v. Pipkin, 63 S:; GC. 
252, 41 SE 300. 


Bond by defendant to prevent ap- 
pointment see supra §§ 11, 71. 


52. Mandamus to compel vacation 
or annulment of order of appoint- 
ment see Mandamus § 192. 


53. Copper Hill Min. Co. v. Spen- 
cer, 25 Cal. 11; Cohen v. Meyers, 42 
Ga. 46; Robenson vy. Ross, 40 Ga. 875; 
Crawford v. Ross, 39 Ga. 44; Com- 
monwealth Finance Corp. v. Missouri 
Motor Bus Co. (Mo.) 233 SW 167; Bel- 
mont v. Erie R. Co., 52 Barb. (N. Y.) 
637; Lottimer v. Lord, 4 EB. D. Smith 
(N. Y.) 188. And see Little Motor Kar 
Co. v. Blankenship, (Tex. Civ. A.) 228 
SW 318 (recognizing rule). 


54. Little Motor Kar Co. v. Blank- 
enship (Tex. Civ. A.) 228 SW 318. 


55. Cincinnati, etc., R. Co. v. Sloan, 
SLO mote de 


56. Cincinnati, etc., R. Co. v. Sloan, 
Cul Ole, Saas 


57. Madariaga v. Castro, 20 Phil- 
ipgine 563. 

58. Brassey v. New York, etc., R. 
Co., 19 Fed. 663. 


59, SHorde woe Laylonw ey Hedl sdo. 
Phoenix Mut. L. Ins. Co. v.' Grant, 
10: App. D. C. 220° Horn v.. Bohn, 96 
Md. 8, 53 A 576; Voshell v. Hynson, 26 
Md. 83; Furlong v. Edwards, 3 Md. 99. 
Compare Cohen v. Meyers, 42 Ga. 46 
(the judge is not required by law to 
revoke his order granted ex parte sim- 
ply because the answer in tefms de- 
nies the charges in the bill, but he is 
to take the whole case, to consider 
the credibility of the answer, its con- 
sistency with itself, and with the na- 
ture of the case; and if, on the whole, 
it appear that justice requires things 
to remain in statu quo until a jury 
can pass upon the case, the order 
ought to stand). 


60. Wienecke v. Bibby, 15 Cal. A. 
50, 113 P 876; Taintor v. St. John, 50 
Mont. 358, 146 P 939. 


[a] Receiver will be discharged 
when his appointment has been vacat- 
ed and no property has come into his 
hands. Peo. v. Bushwick Chemical 
Co., 18 NYS 542 [aff 133 N. Y. 694, 31 
NE 627]. 

61. See infra § 110. 


62. Little Motor Kar Co. v. Blank- 
enship, (Tex. Civ. A.) 228 SW 318. 


63. Taintor v. St. John, 50 Mont. 
358, 146 P 939. 


64. Taintor v. St. John, supra. 


{aj} Single liability —Where the 
expenses of a receivership have been 
paid out of funds belonging to plain- 
tiff and defendant in equal propor- 
tions, pluintiff has already contribut- 


—— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note n 


ed one half of the expenses, and, up- 
on annulment of the order of appoint-~ 
ment, should not be required to pay 
more than an additional one-half of 
the expenses; he cannot be required 
to pay such expenses in full to de- 
fendant. Taintor v. St. John, 50 Mont. 
358, 146 P 939. 


[b] Fee of receiver.—A judge's 
discretion was not abused in, adjudg- 
ing that the fee of a temporary re- 
ceiver, whose appointment was _ re- 
scinded as improvident, should be 
paid by plaintiff, on whose petition 
alone the receiver was appointed. 
Capital City Tobacco Co. v. Anderson, 
138 Ga. 667, 75 SE 1040. 


Liability for expense of wrongful 
receivership generally see infra § 504. 

65. See supra § 93. 

66. Forrester v. Boston, etc., Cons. 


Copper, ete., Min. Co., 24 Mont. 148, 60 
PBWOss, 61 Ps oor 


67. Forrester v. Boston, etc., Cons. 
Copper, ete., Min. Co., supra. 

68. Taintor vy. St. John, 50 Mont. 
358, 146 P 939. 

69. Taintor v. St. John, supra. 


70. Crawford v. Gordon, 88 Wash. 
5538, 153 P 368, LRA1916C, 516. 

71. Marshall v. Otto, 59 Fed. 249. 

72. ‘Universal (Say; ‘etes) Co. ive 
Stoneburner, 113 Fed. 251, 51 CCA 208. 

Hearing on motion to vacate as ren- 
dering lack of notice immaterial see 
supra § 56. 

73. Southwell v. Church, 51 Tex. 
Civ. A. 547, 111 SW 969. 

74 Lyon v. U.S. Fidelity, etc., Co., 


pee 591, 140 P 86, AnnCas1915D 


a 


umber, 


§§ 95-98] 


as the motion to set aside;*®> and when made “with- 
out prejudice,” it is not res judicata upon a renewal 
of the application to set aside.7® However, where 
an order denying a motion to vaeate a receivership 
has been affirmed, there is an adjudication that the 
receivership proceedings brought by plaintiff are val- 
id,’* and plaintiff’s judgment upon which the receiv- 
ership was based is entitled to priority over the judg- 
ment of the party who moved to vacate where the 
question upon which priority depends was directly 
in issue upon the motion.’® Also, where no appeal 
is taken within the time allowed by law therefor, the 
judgment is final as to all questions which were, or 
might have been, raised,*® and a subsequent motion 
presenting no new questions is properly stricken 
from the files,*° even though the first motion was a 
joint one of defendants and the second one is a sep- 
arate one of one defendant.*? 


[§ 96] 3. Superseding by Judgment. The ap- 
pointment of a temporary receiver is superseded by 
a judgment appointing a permanent receiver when 
all the parties are before the court.*? 


[§ 97] 4. Disapproval or Reversal by Appellate 
Court or Judge.*? A federal statute providing that 
a receiver shall be vested with jurisdiction and con- 
trol of property involved in the suit and situated 
within different states in the same judicial circuit, 
subject to disapproval of the appointment within 
a specified time by the circuit court of appeals or a 
circuit judge,®* is construed not to authorize the cir- 
euit court of appeals or a circuit judge, in a proceed- 
ing which is original, and not by way of appeal, to 
disapprove the entire order of appointment upon the 
merits,®*® especially after the lapse of the time pre- 
scribed by the statute,*° but merely to authorize the 
court’ or judge to disapprove the assumption of juris- 


75. Mull v. Akins, 153 Ga. 92, 111 89. 
SE 650 (where defendant’s motion to | ing, etc., Co., 
set aside the appointment of a re- 90. 


RECEIVERS 


Reynaud v. Uncle Sam Plant- 
158 La. 1083, 105 S 72. 


Reynaud v. Uncle Sam Plant- 
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diction and control by the receiver of property out- 
side of the district in which he was appointed.’* 
Where an order appointing a receiver is reversed, 
but the immediate restoration of the property is not 
ordered, and defendant does not demand, or take 
any steps to procure, redelivery, the receiver** and 
his attorneys*® may be entitled to compensation for 
services performed thereafter and before a_ final 


~ accounting; and, in the absence of a statute so pro- 


viding, such compensation may not be recovered as 
costs by the opponent to the appointment from ap- 
plicant therefor.°° 


[§ 98] K. Objections to, and Effect of, Irregular 
or Invalid Appointment—1l. Effect of Irregular or 
Invalid Appointment.®! An order or decree appoint- 
ing a receiver is void where the court is without 
jurisdiction ;°? but where the court has jurisdiction, 
errors or irregularities render the order voidable 
only,®? and not void.°* Where the order of appoint- 
ment is void, all acts or orders in pursuance thereof, 
or based thereon, are also void;®® the receiver does 
not acquire,®® nor can he convey,°®’ title to the prop- 
erty involved, nor may he sue to compel delivery of 
the property to him;®* and while the court may 
vacate the order of appointment,®® and make an or- 
der for restoring or turning over to defendant such 
property of his,t and funds derived from the rental 
thereof,” as may be in the hands of the receiver, it 
will not turn over the property to a receiver appoint- 
ed by another court without jurisdiction.? 


Liability for receivership expenses. A party who 
procured the appointment of a receiver improperly 
or wrongfully may be charged with, or held liable 
for, such fees, salaries, costs, and expenses as are 
attributable to the wrongful receivership;* but such 
compensation and expenses may not be taxed against 


69, 191 SW 563, 196 SW 501; Yount v. 
Fagin, (Tex. Civ. A.) 244 SW 1036. 


[a] Rule is applicable to; -¢1) ?the 


ceiver on the ground that the petition 
showed no jurisdiction was in effect 
a demurrer). 


76. Haines v. Commercial Mortg. 
Core206 Cale l0y 273! PY35: 

77. Schelinsky v. Kaufman, 190 
NYS 524. 

78. Schelinsky v. Kaufman, supra. 

79. Ravenscraft v. Sumner Coal 
Min. Co., 100 Okl. 94, 224 P 497. 

80. Ravenscraft v. Sumner Coal 
Min. Co., supra. 

81. Ravenscraft v. Sumner Coal 


Min. Co., supra. 


82. Brewster v. F. G. Brewster Co., 
145 App. Div. 812, 130 NYS 654 [mod 
on other grounds 204 N. Y. 687, 98 NE 
1099]; MacNabb v. Porter Air-Lighter 
Co., 44.App. Div. 102,60 NYS» 694; 
Glines v. Binghamton Trust Co., 68 
Hun 511, 22 NYS 1023. 

83. Appeal from order of appoint- 
ment see Appeal and Error §§ 412, 
700, 857, 1761, 2689, 2769, 2927; Hed- 
eral Courts § 332. 


84 Judi¢ial Code § 56. 

85. In re Brown, 242 Fed. 452, 155 
CCA 228. 

86. In re Brown, supra. 

87. In re Brown, supra. 

88. Reynaud v. Uncle Sam Plant- 


ing, etc., Co., 158 La. 1083, 105 S 72 
(services performed in defending 
pending suits, and in collecting large 
sums of money). 

Compensation of receiver generally 
see infra §§ 618-635. 
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ing, ete., Co.,; supra. 


91. Cross references: 
Appointment as void when made: 

Otherwise than in pending action 

see supra § 9. 
WiTagee security see supra §§ 70, 
8. 
Effect of: 
Failure to give notice of applica- 
tion see supra § 57. 

Vacation or reversal of order of ap- 
pointment see supra §§ 95, 97. 
Void appointment as not precluding 

subsequent valid appointment see 

supra § 74. 

92. Peo. v. Denver Dist. Ct., 33 
Colo. 293, 80 P 908; Blanchard v. S. 
G. Gay Co., 289 Ill. 413, 124 NE 616; 
Peo. v. Weigley, 155 Ill. 491, 40 NE 
300; Scarritt Est. Co. v. Johnson, 303 
Mo. 664, 262 SW 3873; Jones‘v. Schaff 
Bros. Co., 187 Mo. A. 597, 174 SW 177. 

[a] Error in overruling general de- 
murrer, based upon the ground that 
the petition does not set forth facts 


sufficient to authorize a court of equi- |. 


ty to interfere with the regular ad- 
ministration of a decedent’s estate, 
renders nugatory a subsequent order 
of the court appointing permanent re- 
ceivers to administer the estate in a 
court of equity. Clay v. Coggins, 148 
Ga. 543, 97 SE 6238. 

93. Rapp v. Cincinnati Plastic Re- 
lief Co., 30 Oh. Cir: Ct. 433, 10 Oh. Cir: 
CE INE S515. 


94. Guilbert v. Kessinger, 173 Mo. 
A. 680, 160 SW 17; Murphy v. Fidel- 
ity Mut. F. Ins. Co., 69 Nebr. 489, 95 
NW 1022; Lauraine v. Ashe, 109 Tex. 


appointment of an improper person. 
O’Laughlin v. Prockish, 106 Kan. 616, 
189 P 383 (employee of plaintiff); 
Moore v. Taylor, 40 Hun (N. Y.) 56 
(clerk of court); James y. Roberts 
Nel sete. Cox, (Tex. Commn. A.) 206 
SW 933 Trev” (Civ. A.) 155 SW 629] 
(interested person); San Antonio, 
ete; RCo. ve Adams) tii MextliGiven An 
198, 32 SW 733. (2) Mere defects in 
the petition for appointment, where it 
presents a cause of action within the 
jurisdiction of the court. Yount v. 
Fagin, (Tex. Civ. A.) 244 SW 1036; 
Lauraine v. Whitney First Nat. Bank, 
GRexsCivaeAS)) 2OziSivWvael Os 


95. Jones v. Schaff Bros. Co., 187 


Mo. A. 597, 174 SW 177; Anderson v. 
Robinson, 63 Ors 228% 126 P 988 [reh 


den 63 Or. 228, 127 P 546]. 
[a] Receiver’s bond is void.— 
Quiggle v. Trumbo, 56 Cal. 626. 


96. Blanchard v. S. G. Gay Co., 289 
Ill. 413, 124 NE 616. 


97. Blanchard v. S. G. Gay Co., su- 
pra. 
98. Lion Bonding, ete., Co. v. Ka- 


raltz, e262, USES Wi 40) SCt 4805 Gia. 
ed. 471 [rev 280 Fed. 540 and 271 Fed. 
1021]. 
See supra § 93. 
1. Peo v. Jones, 33 Mich. 303. 
2. Doggett v. Johnson, 78 Mont. 
257 P 267. 

3. Grosch v. Central Vannina, 7 
Porto Rico Fed. 55. 
S.—Fulp v. McCray, 21 F. 


4 Uz. 
(2d) 951; McIntosh v. Ward, 159 Fed. 
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the adverse party,® nor, unless he has acquiesced in 
the receivership,® or waived his objection to the ap- 
pointment,’ may they be allowed and paid out of 
the receivership funds or estate.® 

[§ 99] 2. Who May Object.2 One who has no 
interest in the subject matter of the suit cannot ob- 
ject to the appointment of a receiver? or intervene’? 
to move for the vacation of the appointment.'? 
Also, a person who is not affected by a particular 
ground of objection may not present it.'* 

Creditor. It has been held that the court may re- 
fuse to permit a creditor to intervene for the purpose 
of attacking the jurisdiction of the court to appoint 
a receiver,!* where defendant has admitted the al- 
legations of the original bill or complaint;!°® but 
it has also been held that an attachment creditor 
has a right to intervene for this purpose.?® 

[§ 100] 3. Time and Mode of Making Objection?’ 
—a. In General. After the appointment of a tem- 
porary receiver has been superseded by a-judgment 
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[§§ 98-101 


appointing a permanent receiver,!® it is too late to 
question the regularity of the temporary appoint- 
ment.!® Objections to the appointment of a par- 
ticular person or company as receiver must be time- 
ly,2° and if not presented when the matter is before 
the court on the application they cannot be urged 
for the first time after the receiver has acted and 
made a final settlement,?! or after the decree has been 
affirmed on appeal.22, However, an objection that 
plaintiff’s pleading fails to set up a cause of action 
for the appointment of a receiver may be taken at 
any stage of the proceeding.** Counsel may appear 
specially to object that defendant has not been 
brought in properly to answer a rule:?* 


[§ 101] b. Collateral Attack?°—(1) In General. 
Wherever the court has jurisdiction of the subject 
matter and of the necessary parties, its action in re- 
gard to the appointment of a receiver, whether er- 
roneous or not,2® cannot be questioned in a collateral 
proceeding. Where an order of appointment has not 


66, 86 CCA 256. 


Ark.—Cook v. Cave, 
260 SW 49. 


Cal.—West Riverside 350-inch Wa- 
ter Co. v. Rogers, 16 Cal. A. 262, 116 
P 683. 


Ill—James H. Rice Co. v. McJohn, 
244 Til. 264, 91 NE 448; Miller v. 
cae aight, sete. Co. ws. Dl. A. 

Se 


Mont.—Doggett v. 
Mont. 499, 257 P 267. 


Okl.—Bellamy v. Washita Valley 
‘Tel. Co., 25 Okl. 792, 105 P 340. 


Pa.—Wagner v. Philadelphia, etc., 
R. Co., 233 Pa. 114, 81 A 944, AnnCas 
1913B- 536. 


5. Morgan v.- Boyles, 168 Ga. 453, 
151 SE 366. 


- 6 Knudson vy. Powers, (S. D.) 230 
NW 282. 


7. James v. Roberts Tel., etc., Co., 
(Tex. Commn. A.) 206 SW 933 [rev 
(Civ. A.) 155 SW 629] (objection that 
appointee is disqualified by reason of 
his interest in the suit). 


Waiver generally see infra § 104. 


8 Rude v. Wagman, 75 Colo. 12, 
223 P 746; Dalton v. Zimmer, 131 Il. 
A. 490; Phillips v. Hudson Film Co., 
82. Mise. 385, 143 NYS 759; In re 
Knickerbocker L. Ins. Co., 209 App. 
Div. 524, 205 NYS 4. Compare James 
v. Roberts Tel., ete., Co., (Tex. Commn. 
A.) 206 SW 983 [rev (Civ. A.) 155 SW 
629] (an allowance may be made to 
one receiver for the reasonable value 
of the services of his coreceiver in 
making a sale of property even 
though, under statute, the appoint- 
ment of the latter was absolutely void 
by reason of his lack of residence in 
the state). 


[a] Court cannot fix fees for the 
services of the receiver or his attor- 
ney Lewis v. Shaw, 77 Cal. A. 99, 246 


9, Intervention in corporate receiv- 
ada proceedings see Corporations 


10. Boyd v. Brown, 79 Colo. 568, 
Zeller Usiee Kehm)v., Mott, 86 Tl, A. 
549 [aff 187 Ill. 519, 58 NE 467]; Iro- 
quois Furnace Co. v. Kimbark, 85 Ill. 
A. 399; Pease v. Waters, 66 ‘Ill. A. 359. 


[a] Sheriff.—Where defendant has 
no interest in the subject-matter of 
the action except as sheriff, under 
levies made by him of an attachment 
upon the property, he has no right to 
object to an order in the suit appoint- 
ing a receiver, to which plaintiff in at- 


163 Ark. 407, 


Johnson, 78 


tachment consents. Pease v. Waters, 


66 Ill. A. 359. 


[b] Party disclaiming interest.— 
One made a party to a suit upon the 
theory that he claims some interest in 
the premises, but who ‘denies in his 
answer that he has any interest, can- 
not object to the appointment of a 
receiver. Kehm v. Mott, 86 Ill. A. 549 
{aff 187 Ill. 519, 58 NE 467]; Iroquois 
Furnace Co. v. Kimbark, 85 Ill. A. 399. 


11. Isaacs v. Jones, 121 Cal. 257, 53 
P 793) AVL. 


12. Who may apply for vacation 
of order of appointment see supra § 
93. 


13. See cases infra this note. 

fa] Tkus (1) objection cannot be 
taken by one before the court that 
another is not a party to the applica- 
tion or was not served with notice. 
Rapp v. Reehling, 122 Ind. 255, 23 
NE 68. (2) An objection that plaintiff 
fraudulently acquired her interest 
from her husband, in fraud of his 
creditors, cannot be made by defend- 
ant in an action for the appointment 
of a receiver where defendant is not 
a creditor, of ‘the husband... Jay ‘v. 
Squire, 5 OhS&CP 318, 7 OhNP 345. 


14. Holmes v. Knapp Electrical 
Works, 59 Ill. A. 58. 


15. Pillinger v. Beaty, 265 Fed. 
551; Cincinnati Equipment Co. v. Deg- 
nan, 184 Fed. 834, 107 CCA 158 [cer- 
tiorari den 220 U. S. 623 mem, 31 SCt 
724 mem, 55 L. ed, 614 mem]; Woods 
v. Capitol Hill State Bank,- 70 Colo. 
221, 199 P 964. 


16. Cambridge Sav. Bank v. Hamp- 
den County Clerk of Courts, 243 Mass. 
424, 137 NE 872. 


17. Cross references: 
Time and form of application to set 
aside appointment see supra § 93. 


‘Urging objection for first time on ap- 


peal see Appeal and Error § 700. 
Waiver by failure to make timely ob- 
jection see infra § 104. 


18. See supra § 96. 

19. McNabb v. Porter Air-Lighter 
Co., 44 App. Div. 102, 60 NYS 694. 

20. See cases infra notes 21, 22. 


21. Patterson y. Northern Trust 
Co., 182 Ill. A. 208 [aff 230 Ill. 334, 82 
NE 837]; Rogers v. Rogers, (Tenn. 
Ch. A.) 42 SW 70. 

22, Roby v. Title Guarantee, etc., 
Co., 166 Ill. 336, 46 NE 1110. 

23. De Rees vy. Costaguta, 275 Fed. 


172 [certiorari den 257 U. S. 648 mem, 
42 SCt 56 mem, 66 L. ed. 415 mem]; 


Smiley v. Sioux Beet Syrup Co., 71 
Nebr. 581, 99 NW 263, 101 NW 253. 


24. Cape May v. Cape May, etc., R. 
Co., 59 N. J. Eq. 59, 44 A 973. 


25. Collateral attack upon appoint- 
ment of receiver: 
For corporation see Corporations §§ 
3230, 3231, 3858. 
In? 
Foreclosure proceedings see Mort- 
gages § 1698. 
Supplementary proceedings see Ex- 
ecutions § 1034. 


26. U.S.—Grant v. Leach, 280 U. S. 
351, 50 SCt 107, 74 L. ed. 470 [rev 27 
F. (2d) 201]; Shields v. Coleman, 157 
U.8S>_ 168,25 SCE 757103): 39 Ee eds 660; 
Neely v. McGehee, 2 F. (2d) 853; In 
re Benwood Brewing Co., 202 Fed. 
326; Gunby v. Armstrong, 133 Fed. 
417, 66 CCA 627; Clark v. Brown, 119 
Fed. 130, 57 CCA 76; Shinney v. North 
American Sav., ete., Co., 97 Fed. 9; 
Grand Trunk R. Co. v. Central Ver- 
mont R. Co., 85 Fed. 87. 


Ala.—Ex p. Wilkinson, 220 Ala. 529, 
126 S 102; Montgomery v. Enslen, 126 
Ala. 654, 28 S 626; Florence Gas, etc., 
Co, v.. Hanby, 101 ;,Ala. 15, 13 S 343. 


Cal.—Painter v. Painter, 188 Cal. 
231, 71 P 90, 94 AmSR 47, 


Colo.—Powell v. National Bank of 
Commerce, 19 Colo. A. 57, 74 P 536. 


Del.—Harned v. Beacon Hill Real 
Est. Co., 9 Del. Ch. 232, 80 A 805 [aff 
9 Del. Ch. 411, 84 A 229]. 


Ga.—Brown v. Drake, 101 Ga. 130, 
28 SE 606. 


Ill.— Blanchard v. S. G. Gay Co., 289 
Ill. 4138, 124 NE 616; Vandalia v. St. 
Louis; ete., R. Co., 209 Ill. 73, 70) NE 
662; Roby v. Title Guarantee, etc., 
Co., 166 Ill. 336, 46 NE 1110; Richards 
v. Peo., 81 IN. 551; Rand v. Mutual F. 
Ins. Co., 58 Tll. ‘A. 528. 


Ind.—Hatfield v. Cummings, 152 
Ind. 280, 50 NE 817, 53 NE 231; Press- 
ley v. Lamb, 105 Ind. 171, 4 NE 682; 
Storm v. Ermantrout, 89 Ind. 214; 
ee v. Citizens’ Nat. Bank, 73 Ind. 


Iowa.—Metropolitan Nat. Bank v. 
Commercial State Bank, 104 Iowa 682, 
74 NW 26. 


Kan.—Bowman v. Hazen, 69 Kan. 
682, 77 P 589; Greenawalt v. Wilson, 
52 Kan. 109, 34 P 4038. 


Ky.—Mitchell Mach., ete., Co. v. 
Sabin, 218 Ky. 289,\ 291 SW 381. 


La.—Metropolitan Bank vy. New 
Orleans Brewing Assoc., 51 La. Ann. 
1525, 26 S 418; Case v. Marchand, 23 
La. Ann. 60. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numbers 


es wu A at 


§§ 101-102] 


been vacated or reversed, and it is binding upon de- 
fendant, it cannot be collaterally attacked by him,?? 
the receiver,?® or a third person,?® such as a debtor 


of defendant.®° 


[§ 102] (2) Upon Particular Grounds. 
appointing a receiver cannot be attacked collaterally 
upon formal*? or technical*? ground, or upon such 
grounds as that the bill or other pleading’ seeking the 
appointment was defective,*?? or did not disclose 


Mich.—Nichol v. Murphy, 145 Mich. 
424, 108 NW 704; McKay v. Van 
Kleeck, 133 Mich. 27, 94 NW 367. 


Minn.—Munck v. Security State 
Bank, 175 Minn. 47, 220 NW 400; Bast- 
ing v. Ankeny, 64 Minn. 133, 66 NW 


Miss.—Benjamin v. Staples, 93 Miss. 
507, 47 S 425. 


Mo.—State v. Shelton, 238 Mo. 281, 
142 SW 417; Neum vy. Blackstone 
Bldg., etc., Assoc., 149 Mo. 74, 50 SW 
436; Guilbert v. Kessinger, 173 Mo. A. 
680, 692, 160 SW 17 [cit Cyc]; Keokuk 
Northern Line Packet Co. v. Davidson, 
13 Mo. A. 561. 


Mont.—State v. Silver Bow County 
Second Judicial Dist. Ct., 21 Mont. 155, 
53 P 272, 69 AmSR 645. 


-Nebr.—Murphy vy. Fidelity Mut. F. 
Ins. Co., 69 Nebr. 489, 95 NW 1022; 
Andrews v. Steele City Bank, 57 Nebr. 
173, 77 NW 342; Miller v. Brown, 1 
Nebr. (Unoff.) 754, 95 NW 797. 


N. Y.—Platt v. New York, etc., R. 
Co., 170 N. Y. 451, 683 NE 532; Jones 
VW eehuime 145) Nie Yersis3, 439) Ne 954; 
Atty.-Gen. v. Guardian Mut. L. Ins. 
Co., 77 N. Y. 272; Bangs v. Duckin- 
field, 18 N. Y. 592; Moore v.° Taylor, 
40 Hun 56; Dayton v. Borst, 20 N. Y. 
Super. 115 [aff 31 N. Y. 435]; Viburt 
v. Frost, 3 AbbPr 119; Sagory v. Du- 
bois, 3 Sandf. Ch. 466; Peters v. Carr, 
2 Dem. Surr. 22. 


N. D.—Brynjolfson v. Osthus, 12 N. 
D. 42,96 NW 261. 


Oh.—Barbour vy. National Exch. 
Bank 45 Ob. St. 133, 12 ND 5; Hg- 
bert v. Third Ward Bldg. Assoc., 9 
OhS&CP 646. 

Or.—MecNary v. Bush, 35 Or. 114, 56 
P 646. 

Pa.—Haught v. Irwin, 166 Pa. 548, 
31 A 260; Backenstoe v. Kline, 31 Pa. 
Super. Ct. 268; Line v. Carlisle Mfg. 
Co.,; 5 Pa. Dist. 642, 18 Pa. Co. 370. 


Ss. C.—Green v. Bookhart, 19 S. C. 
466. 

Tex.—Edrington v. Pridham, 65 Tex. 
612; Long v. Wortham, 4 Tex. 381; 
Hovel v. Kaufman, (Civ. A.) 266 SW 
858 [aff (Commn. A.) 280 SW 185]; 
Davis v. Mitchell, (Civ. A.) 225 SW 
1117; New Britain Mach. Co. v. Watt, 
(Civ. A.) 180 SW 624. 


Vit—Vermont, ete, R. Co. ve Ver- 
mont Cent. R. Co., 46 Vt, 792. 


Wash.—Carroll v. Pacific Nat. Bank, 
19 Wash. 6389, 54 P 32. , 


Wis.—Davis v. Shearer, 90 Wis. 250, 
62 NW 1050; Neeves v. Boos, 86 Wis. 
313, 56 NW 909. 


Eng.—Ames v. Birkenhead Docks, 
20 Beav. 332, 52 Reprint 630. 


See Rust v. Indiana Flooring. Co., 
151 Va. 845, 145 SE 321 (upholding, in 
a collateral proceeding, that part of 
an order of appointment which au- 
thorized the receiver to complete cer- 
tain buildings, the order not being 
void, but at best only voidable for 
error). 

“The validity of such appointment 
and the propriety of the order cannot 
be successfully challenged in a col- 
Jateral suit or proceeding.” Harned 
v. Beacon Hill Real Est. Co., 9 Del. Ch. 
232, 80 A 805, 807. 

{a] “No matter how erroneous it 


°23 SW 196; 
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a cause for equitable relief,?* the petitioner was ir- 
regularly designated,*° the appointment was based 
on an insufficient showing,?® or an erroneous de- 


termination that the facts justified it,?7 the order 


An order 


bond.?*° 
collaterally, on 


may be.”—Mitchell Mach., etc., Co. v. 
Sabin, 218 Ky. 289, 292, 291 SW 381. 


[b] Under statute.-—The rule of 
the text is applied, although the ap- 
pointment of the receiver was under 
a purely statutory power. Keokuk 
Northern Line Packet Co. v. Davidson, 
13 Mo. A. 561. 


[ce] Order vacating appointment is 
within the protection of the rule of 
the text. State v. Ross, 118 Mo. 23, 
Wilson v. Barney, 5 Hun 
GNP Yoya2 ode 


[d] Appointment in vacation.— 
The regularity or legality of the ap- 
pointment of a receiver by a judge in 
vacation, who has acquired jurisdic- 
tion of the subject-matter and of the 
parties, cannot be collaterally at- 
tacked. Pressley v. Lamb, 105 Ind. 
171, 4 NE 682. 


fe] Sale will not be set aside be- 
cause of irregularity in the appoint- 
ment of a receiver in another case, 
where the sale was made under a pow- 
er of sale contained in a mortgage or 
deed of trust, and not by virtue of au- 
thority conferred in the receivership 
case. Forest Lake Cemetery v. Baker, 
118 Md. 529, 77 A 853, 858. 


Bee Whittlesey v. Frantz, 74 N. Y. 
6. 

Collateral attack by stockholders of 
defendant corporation see Corpora- 
tions § 3230. 


28. Sullivan Mach. Co. v. Griffith, 
294 Pa. 422,144 A 421,61 ALR 974. 


29. Benjamin v. Staples, 93 Miss. 
507, 47 S 425; Powell v. Waldron, 89 
N. Y. 328, 42 AmR 301; Whittlesey v. 
Frantz, 74 N. Y. 456; Rabbe v. Astor 
Trust Co., 61 Misc. 650, 114 NYS 131. 


30. Tyler v. Willis, 33 Barb. (N. 
Ye) epigids 
31. Bangs v. Duckinfield, 18 N. Y. 


592 [rev 23 Barb. 591]; Troughber v. 
Akin, 109 Tenn. 451, 73 SW 118. 


[a] Form of proceeding.—W hether 
the particular proceedings should 
regularly have been commenced as a 
special proceeding or as an action is 
immaterial in a collateral suit, the 
subject-matter of the proceeding in 
which the receiver was appointed be- 
ing within the authority of the court. 
Bangs v. Duckinfield, 18 N. Y. 592. 


32. Yorks v. Altmiller, 270 Pa. 438, 
PIS TARALS: 


{a] Rule applies to a technical ob- 
jection that the bill asking appoint- 
ment was not printed. Yorks v. Alt- 
miller, 270 Pa. 438, 113 A 415. 


83. Shields v. Coleman, 157 U. 8S. 
168, 15 SCt 570, 39 L. ed. 660; Lydick 
v. Neville, 287 Fed. 479; Comer v. 
Bray, 83 Ala. 217, 3 S 554; Guilbert v. 
Kessinger, 173 Mo. A. 680, 682, 160 
SW 17 [eit Cyc]. 


[a] After amendment.—A proposi- 
tion that plaintiffs, by amending their 
pleadings after affirmance of the or- 
der appointing a receiver, and therein 
omitting to continue to pray for such 
appointment, but merely reciting the 
fact of the appointment and the af- 
firmance of the order, abandoned the 
receivership, is a collateral attack on 
the judgment of appointment, which 
is not permissible. Richardson v. Mc- 
Closkey, (Tex. Civ. A.) 261 SW 801 
[rev on other grounds (Commn. A.) 


was broader than the facts justified in respect of the 
property to be taken by the receiver,?® or the ap- 
pointee was ineligible,*® or did not give a sufficient 
Also, the appointment cannot be questioned 


account of objections to the judg- 


276 SW 680]. 


34 Clark v. Brown, 119 Fed. 130, 
57 CCA 76; Shinney v. North Ameri- 
can Sav., etc., Assoc., 97 Fed. 9; Farm- 
ers) L. & T. Co. W. Centralia, éte., R. 
Co., 96 Fed. 636, 37 CCA 528, 100 Fed. 
11, 40 CCA 248; Greeley v. Provident 
Sav. Bank, 103 Mo. 212, 15 SW 429; 
Guilbert v. Kessinger, 173 Mo. A. 680, 
692, 160 SW _17 [cit Cye]; Carroll v. 
ages Nat. Bank, 19 Wash. 639,.54 P 


[a] That suit was by simple con- 
tract creditors or persons who had 
not exhausted their legal remedies is 
an objection which cannot be raised 
collaterally. Mellen v. Moline Malle- 
able Iron Works, 131 U. S. 352, 9 SCt 
781, 33 L. ed. 178; Grand Trunk R. Co. 
v. Central, ete; R. Co., 8h Med! Si: 
Olmstead v. Distilling, ete., Co., 73 
Fed. 44; Powell v. National Bank of 
Commerce, 19 Colo. A. 57, 74 P 536; 
Murphy v. Fidelity Mut. Ins. Co., 69 
Nebr. 489, 95 NW 1022. 


35. Bangs v. Duckinfield, 18 N. Y. 
592 [rev 23 Barb. 591]. 


36. U. S.—Gunby v. Armstrong, 
133 Fed. 417, 66 CCA 627. 


Ill.—Vandalia v. St. Louis, ete., R. 
Co., 209 Ill. 73, 70 NE 662 


Or.—McNary v. Bush, 35 Or. 114, 56 
P 646. : 


A oe v. Pridham, 65 Tex. 


Wis.—Davis v. Shearer, 90 Wis. 250, 
62 NW 1050. 


37. Powell v. Nat. Bank of Com- 
merce, 19 Colo. A. 57, 74 P 536; Brown 
v. Drake, 101 Ga. 130, 28 SE 606; Day- 
ton v. Borst, 20 N. Y. Super. 115 [aff 
31 N. Y. 435]; Smith v. Hopkins, 10 
Wash. 77, 38 P 854. 


38. Platt v. New York, etc., R. Co., 
170 N. Y. 451763 NE 532. Z 


39. Metropolitan Nat. Bank v. 
Commercial State Bank, 104 Iowa 682, 
74 NW 26; Haynes v. Carter, 9 La. 
Ann. 265; Moore v. Taylor, 40 Hun 
(N. Y.) 56; New Britain Mach. Co. v. 
Wiadtt, Chex Civ. Ale 180 SiwWiaeed: 
Pratt v. Anderson, 126 Wash. 30, 216 
P 885. See Greenwalt v. Wilson, 52 


Kan. 109, 34 P 403 (where the objec- — 


tion was that the receiver’s office was 
vacated by his becoming a non-resi- 
dent so that his authority ceased, 
and it was held that he was a receiv- 
er in fact and his authority could not 
be questioned until his appointment 
had been set aside). 


[a] Rule applies (1) where a clerk 
of court was appointed receiver. Met- 
ropolitan Nat. Bank v. Commercial 
State Bank, 104 Iowa 682, 74 NW 26; 
Moore v. Taylor, 40 Hun (N. Y.) 56. 
(2) The capacity of a corporation’ to 
act as receiver cannot be raised in 
a collateral proceeding. Roby v. Title 
Guarantee, etc., Co., 166 Ill. 336, 46 
NE 1110; Vermont, etc., R. Co. v. Ver- 
mont Cent. R. Co., 46 Vt. 792. 


40. Engle v. Bronaugh, 208 Ata. 
162, 98 S 283. 


[a] Approval of a receiver’s bond 
by the court is an adjudication as to 
the sufficiency of the bond which can- 
not be collaterally attacked. Metro- 
politan Nat. Bank v. Commercial State 
Bank, 104 Iowa 682, 74 NW 26. 
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ment which a creditor obtained as a preliminary 
to the action for a receivership;*! and a person who 
intervened in the receivership proceeding cannot, in 
a separate and independent action, raise a conten- 
tion that the appointment was a result .of collusion 
between the original parties or their agents.** 
the other hand, “if the court is without, jurisdiction 
to appoint a receiver, its order of appointment may 
be attacked or disregarded whenever it comes col- 
laterally in question; “48 but the jurisdiction of the 
court will be upheld by every legitimate inference if 
the record does not disclose the absence of, or merely 
defectively shows, jurisdiction in the ’ particular 
In a number of jurisdictions an order ap- 
pointing a receiver cannot be attacked collaterally 
upon the ground that it was made ex parte or with- 
but in a state wherein notice is made 
jurisdictional by statute,#® an appointment made 
earlier than the date for hearing specified in a notice 


case.44 


out notice;*° 


41, Jones v. Blun, 145 N. Y. 333, 39 
NE 954; Whittlesey v. Frantz, 74 N. 
Y. 456; Collins v. Burr, 209 App. Div. 
116, 204 NYS 357. 


42. Mitchell Mach., etc Co. v. Sa- 
bin, 218 Ky. 289, 291 SW 3881. 


43. U. S.—Richardson’s Pet., 
Med. 349509 [elt Cyc]: 


Cal.—Grant v. Los Angeles, etc., R. 
Cone Cal T1747 PVsi2: Staples vi. 
May, St Cal. 178, 25 P 346; Smith v. 
Los Angeles, etc., pate Co., 4 Cal. 
Cas. 237, 34 P 24 


Del.—Harned v. Beacon Hill Real 
HWGtayConto sDela Ch, 232, 60! eAN 805 
[aff 9 Del. Ch. 411, 84 A 229]. 


Ill.—Vandalia v, St. Louis, etc., R. 
Co.,, 209, Tike 73, 
Weigley, 155 . 491, 
Holmes y. Knapp Electrical Works, 
59 Ill. A. 58. 


Kan.—Bowman vy. Hazen,’ 
Gao ck £& B89, 


La.—Ober v. Excelsior Planting, 
etc., Co., 44 La. Ann. 570, 10 S 792; 
Turgeau v. Brady, 24 La. Ann. 348. 


Mont.—Doggett v. Johnson, 78 
Mont. 499, 257 P 267; State v. Silver 
Bow County Second Judicial Dist. Ct., 
21 Mont. 155, 53 P 272, 69 AmSR 645. 


[a} Receiver de facto.—There can 
be no de facto officer without a de jure 
office, hence there can be no receiver 
without a receivership, and as the 
appointment of a receiver pendente 
lite creates both the office and the of- 
ficer, if the court is without juris- 
diction to appoint, the appointees are 
not de facto receivers so as to render 
their acts unassailable in a collateral 
proceeding. Thurber v. Miller, 11 S. 
D. 124, 75 NW 900. 


[b] Power of receiver which de- 
pends entirely upon statute may be 
attacked upon the ground that the 
proceeding in which he was appointed 
was wholly unauthorized. Cuykendall 
VeCornine, 88 IN. Yo 129; 


_ [ce] Evidence.—Where the author- 
ity of a receiver to execute a mort- 
gage is in issue, and there has been 
introduced in evidence his petition 
for authority to borrow money which 
recites that he was appointed on a 
certain date, it is not error to admit 
in evidence a petition by him to be 
appointed which was filed on a later 
date. Cuthbert Bank v. Martin, 151 
Ga. 664, 107 SE 848. 


44. Illinois Trust, etc., Bank v. 
RacifiicaR.iCo,, 115 Cal. 285, Ais 10,05 
Bese v. Wilson, 106 Kan. 127, 186 P 
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Unrep. 


69 Kan. 


S.—Taylor v. Easton, 


45. U. 180 
Fed. 363, 108 CCA 509. 
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Fraud. 


fraud ;*9 


Mich.—_McKay v. Van Kleeck, 133 
Mich. 27, 94 NW 367. 

Minn.—Greenfield v. Hill City Land, 
ete., Co., 141 Minn. 393, 170 NW 343. 

Miss.—Benjamin v. Staples, 93 Miss. 
507, 47 S 425. 

N. oy2—_ Dayton v.. aborst, 20m ING. 
Super) 15) fatl-sien., ¥: 435]. 

Wash.—Pratt v. Anderson, 
Wash. 30, 216 © 885. 

Wis.—Neeves v. Boos, 86 Wis. 313, 
56 NW 909. 

Effect of failure to give notice gen- 
erally see supra § 57. 

46. Jurisdiction to appoint with- 
out notice see supra § 53. 

47. Gibson v. Sexon, 82 Nebr. 475, 
118 NW 77. 

48. Stelzer v. La Rose, 79 Ind. 435. 


126 


: 49. Neely v. McGehee, 2 F. (2d) 
53% 
50. Robins v. Sandford, (Tex. Civ. 


A.) 1 SW (2d) 520. 


51. Ex p. Hurt, 157 Ala. 368, 47 
S 264. 
52. Ex p. Wilkinson, 220 Ala. 529, 


126 S102; Lieberman v. Orange Coun- 
ty ies Ct iCal, AL 832316, Pao 7.0% 
U. S—Gunby v. Armstrong, 
133 Fred. 417, 66 CCA 627. 
Ala.—Florence Gas, etc., Co. v. Han- 
bye LOT Ala. Uo eS SS stan, Comer v. 
Bray. se. Alan 2it, oSeoede 
Cal.—Title Ins., etc., Co. v. Grider, 
152 Cal. 746, 94 P 601. 
Conn.—Fish v. Smith, 
47 A 711, 84 AmSR 161. 
Ga.—Brown v. Drake, 101 Ga. 130, 28 
SE 606. 
Ill.— Rand v. Mutual F. Ins. Co., 58 
Tl, A. 528. 
ae ti dao ware v. Whitman, 29 Ind. 
Iowa.—Metropolitan Nat. Bank v. 
Commercial State Bank, 104 Iowa 682, 


73 Conn, 37%, 


74 NW 26; Schoonover v. Hinckley, 
yeas 82’: Stewart v. Lay, 45 lowa 


Kan.—Greenwald v. Wilson, 52 Kan. 
109, 34 P 408. 


Whe L v. Marchand, 23 La. Ann. 


Mich.~—Grand Rapids Trust Co. v. 
Carpenter, 229 Mich. 491, 201 NW 448. 


Minn.—Basting v. Ankeny, 64 Minn. 
133, 66 NW 266. 


Mo.—Keokuk Northern Line Pack- 
et Co. v. Davidson, 13 Mo. A. 561. 


Nebr.—Miller v. Brown, 1 Nebr. 
(Unoff.) 754, 95 NW 797. 


N. wetones v. Blun, 145 N. Y. 333, 


may be collaterally attacked.47 
an objection to the appointment of a receiver upon 
the ground of the omission of an absolutely neces- 
sary party in the suit in which the order was made 
must present matter which would have been good 
in abatement had it been opposed to the application 
for the appointment.*® 


It has been intimated that the order of 
appointment may be 
but it is held otherwise as to a domestic 
judgment sought to be attacked in a court of coordi- 
nate jurisdiction.°° 

[§ 103] (3) In Particular Suits or Proceedings. 
An order appointing a receiver cannot be collateral- 
ly attacked, otherwise than on jurisdictional grounds, 
ina mandamus®? or prohibition®? proceeding, a suit 
by the receiver,®® or a suit or proceeding,®* such as 
a contempt proceeding,®® involving an interference 


[§§ 102-103 


On collateral attack, 


attacked collaterally for 


39 NE 954; Wright v. Nostrand, 94 N. 
Y. 31; Powell v. Waldron, 89 N. Y. 
328, 42 AmR 301; Whittlesey v. 
Frantz, 74 N. Y. 456; Bangs v. Duck- 
infield, 18 N. Y. 592; Dayton v. Borst, 
20 N. Y. Super. 115 [aff 31 N. Y. 435]; 
Viburts v= FProst,;.3 AbbPratkd: Sarary: 
v. Dubois, 8 Sandf. Ch. 466 [aff 3 
Sandf. 161]. 


N. C.—Rousseau v. Call, 169 N. C. 
178, 85 SE 414. 


Oh.—Zieverink v. Kemper, 50 Oh. 
St. 208, 34 NE 250; Barbour v. Na- 
tional Exch. Bank, 45 Oh. St. 133, 12 
NE 5; Clarke v. Thomas, 34 Oh. St. 46. 


Pa.—Backenstoe v. Kline, 31 Pa. 
Super. 268. 
Ne C.—Green v. Bookhart, 19 S. C. 


Vt.—Vermont, ete., R. Co. v. Ver- 
mont Cent. BR. Co., 46 Vt.- 792; 
sae ee v. Gold, 102 Va. 37, 45 SE 

Wash.—Herr  v. Schwager, 145 
Wash. 101, 258 P 1039; Pratt v. An- 
derson, 126 Wash. 30, 216 P 885; Car- 
roll v. Pacific’ Nat: Bank, 19. "“Wash. 
639, 54 P 32; Smith v. Hopkins, 10 
Wash. 77, 38 P 854; Elderkin v. Pe- 
terson, 8 Wash. 674, 36 P 1089. 

Wis.—Davis v. Shearer, 90 Wis. 
250, 62 NW 1050; Neeves v. Boos, 86 
Wis. 313, 319, 56 NW 909. 

Evidence of appointment in suit by 
receiver see infra §§ 584, 585. 

54. Ala.—Montgomery v. Enslen, 
126 Ala. 654, 28 S 626. 


Ill.— Richards v. Peo., 

Ind.—Hatfield v. Cummings, 152 
Ind. 280, 50 NE 817, 53 NE 231; Cook 
v. Citizens’ Nat. Bank, 73 Ind. 256. 

Kan.—Missouri Pac. R. Co. v. Love, 
61 Kan. 4338, 59° P1072. 

Mich.—McKay v. Van Kleeck, 133 
Mich. 27, 94 NW 367 

Mo.—Neun vy. BicEstean Bldg., 
etc., Assoc., 149 Mo. 74, 50 SW 436. 

Pa.—Haught v. Irwin, 166 Pa. 548, 


81 Tl. 551. 


31 A 260 


Vt.—Vermont, etc., R. Co. v. Ver- 
mont Cent. R. Co., 46 Vt. 792. 


[a] Rule applies not only to prop- 
erty actually in the receiver’s pos- 
session, but also to property which 
he has been appointed to receive and 
has not reduced to possession. Mis- 
souri Pac. R. Co. v. Love, 61 Kan. 433, 
59 P1072; Ames v. Birkenhead Docks, 
20 Beav. 332, 52 Reprint 630. 

55. Mich.—Bagley v. Scudder, 
Mich. 97, 38 NW 47. 

Mont.—State v. Silver Bow County 
Second Judicial Dist. Ct., 21 Mont. 155, 
53 P 272, 69 AmSR 645. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 103-104] 


with, or obstruction of the enforcement of, the re- 
Also there are some 
subsequent steps or proceedings in the receivership 
cause by, or in, which the regularity of the appoint- 
ment may not be questioned,®*® such as a motion to 
retax costs,°? or to substitute another as receiver,®® 
an objection made on the allowance of compensation 
to the receiver,®® an appeal from an order authoriz- 
ing the receiver to bring an action,®° and an objec- 
tion to,®°! or appeal from,®? an order of sale; but 
an appeal from the order of appointment is not a 
collateral attack,®® and the same is true of an ob- 
jection to the jurisdiction of the court made by an 
intervener in the receivership proceeding.°* 


ceiver’s right of possession. 


RECEIVERS 


proceedings.®? | 


General. 


Where 


the court was without jurisdiction to make the ap- 


N. Y.—Albany City Bank v. Scher- 
merhorn, 9 Paige 372, 38 AmD 551. 


Tex.—Edrington v. Pridham, 
Tex. 612 


Wis.—In re Day, 34 Wis. 638. 


Eng.—Ames v. Birkenhead Docks, 
20 Beav. 332, 52 Reprint 630; Russell 
Vie taste Anglian RR. Co., 3° Macn. & 
G. 104, 49 EngCh 80, 42 Reprint 201. 


65 


56. See infra text and notes 57-62. 
57. Richardson v. McCloskey, (Tex. 
Civ. A.) 261 SW 801 [rev on. other 


grounds (Commn. A.) 276 SW 680]. 


58. Fassett v. Tallmadge, 13 AbbPr 
CONE We) 

59. Greeley v. Provident Sav. Bank, 
103 Mo. 212, 15 SW 429. 

60. Neeves v. Boos, 86 Wis. 313, 56 
NW 909. 

61. State v. German Sav. Bank, 59 
Nebr. 292, 80 NW 901. 


62. Metropolitan Bank v. New Or- 
jeans Brewing Assoc., 51 La. Ann. 
1525, 26S 418. 


63. Marshall v. Matson, 171 Ind. 


238,-86 NE 339. 
64 Smiley v. Sioux Beet Syrup 
eee 71 Nebr. 581, 99 NW 2638, 101 NW 


65. Peo. v. Weigley, 155 Ill. 491, 40 
NE 300; State v. Silver Bow County 
Second Judicial Dist. Ct., 21 Mont. 155, 
53 P 272, 69 AmSR 645. 


66. Waiver of objections to ap- 
pointment of receiver for corporation 
see Corporations §§ 3181, 3182, 3199. 


67. See cases infra this note and 
notes 68-79. 


[a] What may be waived.—(1) 
Where the court has jurisdiction of 
the subject-matter and the parties, all 
objections to the appointment of a 
receiver (Woods v. Capitol Hill State 
Bank, 70 Colo. 221, 199 P 964), (2) 
including an objection that the bill 
for the appointment does not state a 
case for such relief (Hampden Nat. 
Bank v. Hampden R. Corp., 246 Mass. 
404, 141 NE 107), may be waived. 
Particular objections that may be 
waived by competent parties include 
objections to: (3) The venue of the 
suit or proceeding. Central Trust 
Co. v. McGeorge, 151 U. S. 129, 14 SCt 
286. 38 L. ed. 98; Southern Trust Co. 
v. Austin, 30 F. (2d) 893 [certiorari 
den 279 U. S. 874 mem, 49:-SCt 514 
mem, 73 L. ed. 1009 mem]; Horn v. 
Pere Marquette R. Co., 151 Fed. 626; 
Lewis v. American Naval Stores Co., 
119 Fed. 391. (4) The failure of the 
judgment creditor applying for the 
appointment to exhaust all his reme- 
‘dies at law. State v. Tidball, 35 Wyo. 
496, 252 P 499. (5) Lack of notice of 
the application for the appointment. 
Longstaff v. Hurd, 66 Conn. 350, 34 
AC Oe S EOOte Vi. Chittenden, 106 Nebr. 
704, 708, 184 NW 167 [cit Gye]; Mur- 
phy v. Fidelity Mut.1s inst Cones 
Nebr. 489, 95 NW 1022; Vieth v. Ress, 
60 Nebr. 52, 82 NW 116; Farmers’, 


. 


etce., Bank v. German Nat. Bank, 59 
Nebr. 229, 80 NW 820. (6) Failure of 
the receiver to give a bond. Williams 
v. New York Zine Co., 29 F. (2d) 167; 
Johns v. Johns, 23 Ga. 31; Hegewisch 
v. Silver, 140 N. Y. 414, 35 NE 658; 
Carlisle v. Berkeley, Ambl., 599, 27 
Reprint 390; Ridout v. Plymouth, 
Dick. 68, 21 Reprint 193. 


68. State v. New Orleans, 106 La. 
469, 31 S$ 55; Davis v. Walker, 51 Miss. 
659; Spence v. State Nat. Bank, (Tex. 
Commn. A.) 5 SW (2d) 754 [aff (Civ. 
A.) 294 SW 618]. 


[a] For example, on an application 
for the enlargement of the powers of 
a receiver, a party at whose instance 
the appointment was made is not in 
a position to say that a receiver was 
not necessary. State v. New Orleans, 
106 La. 469, 31 S 55. 


69. U. S.—McAtamney v. Common- 
wealth Hotel Constr. Corp., 296 Fed. 


Ind. T.—Tait v. Carey, 3 Ind. T. 765, 
49 SW 50. 


Ky.—East Tennessee Tel. Co. v. 
Watson, 147 Ky. 462, 144 SW 375. 


N. Y.—Peo. v. Globe Mut. L. Ins. 
Co., 60 HowPr 57, 82 


Or.—Anderson vy. Robinson, 63 Or. 
228, Zoo pL Oe OSS, elo ae 546 eit 
Cyc]. 

Tex.—Yount v. Fagin, (Civ. A.) 244 
SW 1036. 


[a] Failure to except is deemed 
consent to the order of appointment 
and the terms thereof. Hinnant v. 
Boyette, 196 N. C. 44, 144 SE 517. 


[b] Appointment is by consent to 
all intents and purposes where the 
attorney for defendant informs the 
court, after the argument and déci- 
sion in another case, that no further 
objection will be made in the case 
at bar to the appointment of a receiv- 
er, and further asks for and receives 
representation in the receivership, 
and agrees with opposing counsel up- 
on the persons who are appointed re- 


ceivers. Monumental Mut. L. Ins. 
oe v. Wilkinson, 100 Md. 31, 59 A 


: Jurisdiction by consent see supra § 
0. 


70. U. S.—Brown v. Lake Superior 
TroOnuGo wots Ole, Sig ooOs LOR Set. 604: 
33 L. ed. 1021. 

Ga.—Bliley v. Taylor, 86 Ga. 163, 13 
SE 283. 


Ill.—Patterson v. Northern Trust 
Co., 132 Ill. A. 208 [aff 230 Ill. 334, 82 
NE 837]. 

Iowa.—Dickerson v. Cass County 
Bank, 95 Iowa 392, 64 NW 395. 

Kan.—Branner v. Webb, 10 Kan. A. 
217, 63 P 274. 

N. Y.—Wright v. Nostrand, 94 N. 
Y. 31; Tyler v. Willis, 33 Barb. 327; 
Post v. Dorr, 4 Edw. 412. 

Oh.—Zieverink v. Kemper, 50 Oh. 
St. 208, 34 NE 250. 
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pointment, the objection is available in contempt 


[§ 104] 4. Cure, Waiver, and Estoppel®°—a. In 
Application of the doctrines of waiver, 
estoppel, or cure of errors may preclude a party from 
subsequently objecting to irregularities in the ap- 
pointment of a receiver,®” as where he applied for,** 
consented to,®® or acquiesced in,’° the appointment, 
permitted the receiver to enter upon and continue in 
the discharge of his duties,’ participated in the sub- 
sequent proceedings in such a way as to recognize 
the appointment, status, and acts of the receiver,‘? 
failed to interpose a timely objection to the appoint- 
ment,’ make a seasonable application for vacation 


Or.—Stacy v. MeNicholas, 76 Or. 
167, 168, 144 P 96, 148 P 67 [cit Cyc]; 
Anderson vy. Robinson, 63 Or. 228, 233, 
126 BP 988) 127% P1546, leit Cyel- 


Tex.—Southwell v. Church, 51 Tex: 
Civ. A. 547, 111 SW 969. 


Wash.—Davenport Nat. Bank v. 
Ditmar, 184 Wash. 439, 285 P 955. 


W. Va.—Nutter v. Brown, 58 W. Va. 
237, 52 SE 88, 1 LRANS 1083. 


[a] Silence shows acquiescence.— 
ere v. Bronaugh, 208 Ala. 162, 98 
83. 


71. Rumsey v. People’s R. Co., 154 
Mo. 215, 55 SW 615; Rogers v. Rogers, 
(Tenn. Ch. A.) 42 SW 70. 


72. Ga.—Booth v. Mohr, 
333, 50 SE 173. 


Ill.— Roby v. Title Guarantee, etc., 
Co., 166 Ill. 336, 46 NE 1110. 


Kan.—State Journal Co. v. Common- 
wealth Co., 43 Kan. 93, 22 P 982. 


Ky.—Ft. Jefferson Impr. Co. v. Du- 
poyster, 112 Ky. 792, as SW 1048, 24 
KyL 1199, 2 LRANS 26 


Mich.—Kimmerle v. Loam Mfg. 
Co., 105 Mich. 640, 683 NW 529. 


N. Y.—Battershall v. Davis, 31 Barb. 
323; Kelsey v. Sargent, 2 NYSt 669. 


Or.—Stacy v. McNicholas, 76 Or. 
167, 168, 144 P 96, 148 P 67 [eit Cyc]; 
Anderson v. Robinson, 63 Or. 228, 233, 
126 P 988, 127 P 546 [cit Cye]. 


SiS tae v. Bedell, 11 Pa. Super. 
598. > 


Utah.—Pitts v. New Mammoth Gold 
Min. Co., 23 ‘Utah 623, 65 P 1076, 1077. 


a] Rule applies where defendant: 
(1) Voluntarily executed a bond to 
procure the discharge of the receiver. 
Booth v. Mohr, 122 Ga. 333, 50 SE 173; 
State Journal Co. v. Commonwealth 
Co., 438 Kan. 938, 22> P 982. (2) Con- 
sented to an order providing for the 
advancement of money by the receiv- 
er. Roby v. Title Guarantee, etc., Co., 
166 Ill. 3386, 465 NE 1110. (3) Joined 
in an application to the court by the 
receiver for authority to sell assets. 
Battershall v. Davis, 31 Barb. (N. Y.) 
323. (4) Stipulated for payment of 
expenses. Ft. Jefferson Imp. Co. v. 
Dupoyster, 112 Ky. 792, 66 SW 1048, 
24 KyL 1199, 2 LRANS 263; Kimmerle 
v. Dowagiac Mfg. Co., 105 Mich. 640, 
63 NW 529. (5) Where a receiver was 
appointed, and thereafter, by consent 
of all parties, many suits against de- 
fendant, some legal and some equita- 
ble, were consolidated and tried to- 
gether, in which the receiver was rec- 
ognized and took part, objection could 
not be made for the first time after 
judgment that the appointment of the 
receiver was illegal because made in 
an action at law. Pitts v. New Mam- 
moth eld: Min. Co., 23 Utah 6238, 65 
P 1076. 


Participation by new party see in- 
fra, $106. 
Waar 
Coal, etc., 


122 Ga. 


S.—Hollins v._ Brierfield 
Co., 150° U. S. 371, 14 SCt 


86 [53 O.Jd.] 


of the order of appointment,"* or apply to the court 
for authority to retain the property,’® or, in respect 
of some objections, where he appeared’® and resisted 
the application for appointment,’’ or applied to 
have the order of appointment vacated’® or the re- 
ceiver removed;*® but where an order appointing a 
receiver is void for want of jurisdiction, it is not 
validated by a motion to quash it;*® in a few juris- 
dictions it is held that an order appointing a receiv- 
er without notice to defendant of the application 
therefor is not rendered less erroneous by the fact 
that the court subsequently entertains and denies a 
motion to vacate it;8! and, of course, the facts in 
a particular case may be insufficient to show a waiv- 


er®? or estoppel.®® 


127, 37 L. ed. 1113; McAtamney v. 
Commonwealth, Hotel Constr. Corp., 
296 Fed. 500. 

Ill.— Russell v. Chicago Trust, etc., 
Bank, 40 Ill. A. 385 [rev on other 
grounds 139 Ill. 538, 29 NE 37, 17 LRA 
345]. 

Iowa.—Gates v. Morley Twine, etc., 
Co., 170 NW 370. 

Mich.—Face v. Hall, 183 Mich. 22, 
148 NW 777. 

N. Y.—Post v. Dorr, 4 Hdw. 412. 


Okl.—Finerty v. Williams, 81 Okl. 
109, 196 © TO9. 
Or.—Stacy v. McNicholas, 76 Or. 


GW alos, 244. P96, 148 P>67,°71 Leit 
Cyc]; Anderson y. Robinson, 63 Or. 
228, 233, 126 P 988, 127 P 546 [cit Cyc]. 

Tex.—James v. Roberts Tel., etc., 
Co., (Commn. A.) 206 SW 933 [rev 
(Civ. A.) 155 SW 629]. 


Utah.—Pitts v. New Mammoth Gold 
Min. Co., 23, Utah 623, 65 P 1076. 


Wash.—Elsom v. Tefft, 140 Wash. 
586, 250 P 346. 


But see Albritton v. Lott-Black- 
shear Commn. Co., 167 Ala. 541, 547, 52 
S 653 (upholding the appointment, but 
stating that ‘‘the mere failure to ap- 
pear and contest does not preclude a 
party from asserting the invalidity of 
the appointment’’). 


[a] Particular objections which 
are waived when not seasonably urged 
include objections that the: (1) Cred- 
itor at whose instance the receiver is 
appointed is not a judgment creditor. 
Hollins vy. Brierfield Coal, ete., Co., 150 
WSs lee 4S Cte U2. au. lu. ed lls. 
(2) Appointee is disqualified because 
of his interest. James v. Roberts Tel., 
ete., Co. (Tex. Commn. A.) 206 SW 
933 [rev (Civ. A.) 155 SW 629]. (3) 
Receiver has not taken an oath as 
such. EHisom v. Tefft, 140 Wash. 586, 
250 P 346. (4) Failure to verify a bill 
or petition is not such a jurisdictional 
defect as to render the appointment 
void without regard to whether or not 
timely objection or exception to the 
appointment is’ taken. Clark * v. 
Brown, 119 Fed. 130, 57 CCA 76; Bass 
v. Wolff, 88 Ga. 427, 14 SE 589; Rus- 
sell v. Chicago Trust, etc., Bank, 40 
Til. A. 385 [rev on other grounds 139 
T1l. 538, 29 NE 37, 17 LRA 345]; Farm- 
ers’, etc., Bank v. German Nat. Bank, 
59 Nebr. 229, 80 NW 820. 


[b] Where parties are present in 
person or by counsel when an applica- 
tion for the appointment of a receiver 
is made in open court, and no objec- 
tion is then interposed, a failure to 
give notice of the application is not 
fatal. Kimbrough v. J. K. Orr Show 
Co.;, 98 Ga, 537, 25 SE) 576. 

{c] Failure to appeal will preclude 
subsequent objection. Pagett v. 
Brooks, 140 Ala. 257, 87 S 263; Gree- 
ley v. Provident Sav. Bank, 103 Mo. 
212, 15 SW 429; Post v. Dorr, 4 Edw. 
(N. Y.) 412; Saunders vy. Kempner, 
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unless he acted 


(Tex. Civ. A.) 32 SW 585; Neeves v. 
Boos, 86. Wis. 313, 56 NW 909. See 
Lyon v. U. S. Fidelity, etc. Co., 48 
Mont. 591, 604, 140 P 86, AnnCas1915D 
1036 (“‘while the respondent moved to 
vacate the order appointing the re- 
ceiver, basing his motion upon pro- 
cedural grounds, and while his failure 
to appeal from the order denying that 
motion may be taken as an acquies- 
cence in the last order and in the re- 
ceivership, so far as it depended upon 
the grounds presented by the motion, 
still such acquiescence cannot be ex- 
tended beyond the effect of the order 
itself. As we have held that the order 
was not an adjudication against the 
respondent upon the propriety of the 
receivership, so far as it depended up- 
on the merits, the acquiescence is of 
no importance’’). : 


74. Allen v. Dallas, etc., R. Co., 1 
EF. Cas. No. 221, 3 Woods 316; Rum- 
sey v. People’s R. Co., 154 Mo. 215, 


55 SW 615; Nutter v. Brown, 58 W. 
Va. 237, 52 SE 88, 1 LRANS 10838. 
See Nutter v. Brown, 58 W. Va. 237, 
52 SE 88, 1 LRANS 1083 (notice of 
the application for the appointment 
is not essential where the parties af- 
fected acquiesce in the appointment 
by failure to move for the receiver’s 
discharge). 

75. Remington Paper Co. v. Wat- 
son, 49 La. Ann. 1296, 22 S 355. 


[a] Thus, where one brought an 
action in a federal court, and caused 
property to be attached and seques- 
tered, and upon petition of a receiver, 
previously appointed by a state court, 
the federal court ordered the property 
surrendered by the marshal to the re- 
ceiver, unless plaintiff in that court 
should within five days apply to the 
state court for, and ultimately re- 
ceive, authority from that court for 
its retention, no application to the 
state court having beén made and the 
property having been surrendered to 
the receiver, it was held that plaintiff 
had no standing to question the va- 
lidity of the appointment of the re- 
ceiver. Remington Paper Co. v. Wat- 
son, 49 La. Ann. 1296, 22 S 355. 


76. See cases infra this note. 


[a] Venue.—A statutory provision 
as to the county in which an action 
seeking the appointment of a receiver 
shall be brought relates to venue and 
confers a privilege which may be 
waived by appearing without objec- 
tion ina suit brought in another coun- 
ty. Bonner v. Hearne, 75 Tex. 242, 12 
SW 38; Ripy v. Redwater Lumber Co., 
(Tex. Civ. A.) 106 SW 474. 


[b] Notice.—(1) An appearance 
waives not only notice but any irreg- 
ularities therein or in the service 
thereof. Robertson v, Ostrom, 1 Nebr. 
(Unoff.) 200, 95 NW 469; Allen vy. 
Cooley, 53 S. C. 414, 31 SH 634. (2) 
An appearance by defendant after the 
appointment of joint receivers with- 
out notice, and before the making of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§§ 104-105 


Premature appointment of a receiver may he cured 
by the subsequent acquisition of jurisdiction over 
the persons of the interested parties,*+ or the right 
to object thereto may be waived by filing an an- 


[§ 105] b. As to New Party. While a person who 
intervenes or is made a party to a suit after the ap- 
pointment of a receiver therein is not bound by a 
prior waiver by defendants,** and is not estopped by 
the mere fact that he makes himself a party,** never- 
theless, like an original party,** where he partici- 
pated in, or claims under, the proceedings in such a 
way as to recognize the validity of the appointment, 
he will not be heard thereafter to object thereto,*® 
without full knowledge, and in the 


a second order appointing one of the 
joint receivers sole receiver, cures any 
error in the appointment without no- 
tice. Ripy v. Redwater Lumber Co., 
48 Tex. Civ. A. 311, 106 SW 474. 


77. See cases infra this note. 


[a] Rule applies to objection of 
lack of notice.—McLean v. Lafayette 
Bank, 16 F. Cas. No. 8,887, 3 McLean 
503; Haas v. Chicago Bldg. Soc., 89 
Ill. 498; Farmers’, ete., Bank v. Ger- 
man Nat. Bank, 59 Nebr. 229, 80 NW 
820; Troughber v. Akin, 109 Tenn. 451, 
73 Siw 118. 


78. See cases infra this note. 


[a] Gack of notice, or error in 
making the appointment without no- 
tice, may be waived or cured in this 
manner. Morgan vy. Daniels, 130 OkKl. 
201, 266 P 464; Exchange Trust Co. 
v. Oklahoma State Bank, 126 Okl. 193, 
259 P 589; Union State Bank v. Muel- 
ler, (Okl.) 172 P 650; Baptist Mis- 
sionary, etc., Convention v. Knox, 
(Tex. Civ. A.) 23 SW (2d) 781; Lacey 
v.. Dayton Rubber Mfg. Co., (Tex. Civ. 
A.) 270 SW 916; Smith v. Laman, 
(Tex. Civ. A.) 143 SW 304. 


79. See case infra this note. 


[a] Objection to venue of a re- 
ceivership proceeding is waived by 
making a motion to have one person 
removed, and another appointed, as re- 
ceiver. Southern Trust Co. v. Austin, 
30 F. (2d) 893 [certiorari den 279 U. 
S. 874 mem, 49 SCt 514 mem, 73 
ed. 1009 mem]. 

80. State v. Chelan County Super. 
Ct., 86 Wash. 584, 150 P 1153. 

81. Tyler v. Park Ridge Country 
Club, (Cal. A.) 284 P 247. 

82. Anderson v. Robinson, 
228, 126 P 988, 127 P 456. 

83. Cambridge Sav. Bank v. Hamp- 
ton County Clerk of Cts., 243 Mass. 
424,187 NE 872. 


84. Galloway v. Le Croy, 169 Ark. 
838, 277 SW 35. 


63 Or. 


85. Brooke v. Tucker, 149 Ala. 96, 
43 S 141. 
86. Western Acceptance Co, v. Sim- 


mons, 71 Colo. 127, 203 P 1096; State 
v. Tidball, 35 Wyo. 496, 252 P 499. 


87. Grant v. Los Angeles, ete. R. 
Cor, M6 rCale 7a vaio Busts Simithenvs 
Bos Angeles, ete., R. Co., (Cal.) 34 P 


88. See supra § 104. 


89. Ill—Commercial Nat. Bank vy. 
Burch, 141 Ill. 519, 81 NE 420, 33 Am 
SR 331; Russell v. Chicago Trust, 
etc., Bank, 40 Ill. A. 385 [rev on other 
ee 139 Ill. 538, 29 NE 37, 17 LRA 


Iowa.—Dickerson v. Cass County 
Bank, 95 Iowa 392, 64 NW 395. 


Kan.—Kreitzer v. Monarch Portland 
Cement Co., 92 Kan. 835, 141 P 1004. 

Nebr.—Veith v. Ress, 60 Nebr. 52, 
82 NW 116. 


A . 


§§ 105-106] 


absence of circumstances conclusively imputing 
knowledge, that the receivership was collusive.°° 
Where a person intervening before the making of 
the appointment, admits its necessity and applies for 
the appointment of a person other than the one pro- 
posed by petitioner, he is not in a position to urge 
that the proceedings for the appointment are null 
because of defects in the pleadings.®? 


[§ 106] L. Continuance, Duration, and Termina- 
tion of Receivership®?—1. In General. If the dura- 
tion of a receivership is intended to be limited the 
intention should be expressed in the order of ap- 
pointment.®* Unless by the order of appointment a 
receiver is appointed for a limited time,°®* his tenure 
of office is indeterminate,®® and can be terminated 
only by an order of court.°® Where a receiver has 
been appointed generally in an action it is unneces- 
sary, when the action comes on upon further consid- 
eration, to insert in the minutes a direction to con- 
tinue the receiver.°* Also it is not necessary, in a 
decree on the merits continuing a receivership, to 
forestall and provide the time limit of the receiver- 
ship.°* However, a receivership will not be per- 
mitted to continue indefinitely ;°° it should be closed 
and terminated at the earliest practicable moment,* 

Tex.—Ellis v. Vernon Ice, etc., Co., 4 


Tex. Civ. A. 66, 23 SW 856. 
Blatchf. 100 
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Corp. v. Dagleish, 39 B. C. 300. 
pare Andrews v. Smith, .5 Fed. 833, 19 
(dealing with 
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and without unnecessary delay.2, The functions of 
a receiver may cease when the appointing court de- 
sires to and does end his powers.* Where the court 
has power to continue a receivership, whether it will 
continue or discontinue it is ordinarily a matter of 
sound judicial discretion;* but it has been held that 
when the amount of the debt sought to be enforced 
has been fixed, the right of defendant to pay it and 
have a restoration of his property by the discharge 
of the receiver does not depend upon discretion.® 
Interested parties may move the discharge of a re- 
ceiver® at any time,’ and present the question upon 
the situation existing at the time the motion is filed.® 
In determining whether to continue a receivership or 
discharge the receiver, the court will consider the 
rights and interests of all parties concerned,® and 
will not grant an application for discharge merely 
because it is made by the party at whose instance the 
appointment was made,?° although when the purpos- 
es of the receivership have been accomplished, it is 
held to be the duty of those at whose instance the 
appointment was made to apply for the receiver’s 
discharge, if they would not be bound by his future 
conduct under apparent authority.11 The receiver 


himself has no interest such as will entitle him to be 
Com-| Berners Bay Min., etc., Co., 2 Alaska 
504; Katz v. Freeman, 114 App. Div. 


a case] 124, 99 NYS 613; Crane v. Ford, Hopk. 


Wash.—Manhattan Trust Co. v. Se- 
re On etc., Co., 16 Wash. 499, 48 P 
333, 737. 


[a] Rule applies to: (1) An inter- 
vener who recognizes the receiver by 
asking that he be directed to sell part, 
instead of all, of the assets. Kreit- 
zer v. Monarch Portland Cement Co., 
92 Kan. 835, 141 P 1004. (2) A credi- 
tor who proves his claim without res- 
ervation (Hampden Nat. Bank v. 
Hampden R. Corp., 246 Mass. 404, 141 
NE 107), (3) or seeks to establish 
priority thereof (Commercial Nat. 
Bank v. Burch, 141 Ill. 519, 81 NE 420, 
33 AmSR 331; Manhattan Trust Co. v. 
Seattle Coal, ete., Co., 16 Wash. 499, 
48 P 333, 737). 


90. Peterson v. Daniels, 68 Colo. 
576, 192 P 494. 
91. McGilliard v. Donaldsonville 


Foundry, etc., Works, 104 La. 544, 29 
S 254,.81 AmSR 145. 


92. Cross references: 
‘Continuance of receivership: ; 
After removal of receiver see infra 
112 


In foreclosure proceeding see Mort- 
gages § 1714 
Extension of receivership to new mat- 
ter see supra § 91. 
‘Termination of receivership: 
By vacation of order of appoint- 
ment.see supra § 95. 
Death of receiver as not constitut- 
ing see infra § 111. 
Dn: 
HOECOUSHE pr peesdings see Mort- 
gages § 1 
eee proceedings 
Executions § 1039. 
Of corporate property see Corpora- 
tions §§ 3215, 3864; Railroads § 
848. 


see 


93. Weems v. Lathrop, 42 Tex. 207. 


94. Canada Permanent Morig. Corp. 
v. Dalgleish, 39 B. C. 300. 


[a] Where application to continue 
receivership is refused, and the ap- 
pointment was only for a limited time 
which has expired, the receivership 
is atanend. Koffman v. Filer, (Sask. ) 
[1927] 4 DomLR 604, [1927] 2 West 
Wkly 817. 

95. National Exch. Bank v. Wood- 
side, 107 Mo. A. 47, 80 SW 715. 


96. Canada Permanent Mortg. 


wherein, after the appointment of a 
receiver, the parties entered into an 
agreement providing for the custody 
and the disposal of the property, and 
that a decree should be entered ac- 
cordingly, which was done, and hold- 
ing that as under the agreement and 
decree no property was left in the cus- 
tody of the court for the receiver to 
have, and nothing was left to the 
court to do about it, there was no ne- 
cessity for a formal discharge of the 
receiver, the parties having accom- 
plished the discharge by their own 
act): 

fa] Order held effective to dis- 
charge receiver.—Lombard vy. Wade, 
37 Or. 4265-61 P 856. 


[b] Form of order discharging re- 
ceiver.—Boyd v. Magill, 100 Ill. A. 
316, 3175) Lombard v.. Wade, 37 Or. 
426, 428, 61 P 856; State v. Spokane 
County Super. Ct., 31 Wash. 481, 482, 
71 P1095. 


97. Re Underwood, 60 L. T. Rep. 
N. S. 384. 
[a] Continuance by order of sale. 


—A receiver already appointed is in 
effect continued in office by an order 
directing him _ to sell. Buist v. Mer- 
ee etc., Bank, 65 S. C. 487, 43 SE 
oo. 


98. De Barrera v. Frost, 39 Tex. 
Civ. A. 544, 88 SW 476. 

99. Platt v. Philadelphia, etec., R. 
Co., 65 Fed. 872; Fairbank v. San Joa- 
quin County Super. Ct, 34*Cal yas 66; 
166 P 864. 


1. Von Boston v. United R. Co., 8 
FEF. (2d) 826 [certiorari den 271 U. S. 
665 mem, 46 SCt 476 mem, 70 L. ed. 
1140 mem]; Minot v. Mastin, 95 Fed. 
734, 37 CCA 234; Cohen v. Gold Creek, 
Nevada, Min. Co., 95 Fed. 580. 


[a] Rule applied where: (1) The 
administration of the receivership re- 
quires the borrowing of money. Von 
Boston v. United R. Co., 8 F. (2d) 826 
{certiorari den 271 U. S. 665 mem, 46 
SCt 475 mem, 70 L. ed. 1140 mem]. 
(2) Third parties have an interest in 
the property held by the receiver. 
Minot v. Mastin, 95 Fed. 734, 37 CCA 
234; Cohen v. Gold Creek Min. mes 
95 Fed. 580. 

2. In re Reisenberg, 208 U. 8. 90, 
28 SCt 219, 52 L. ed. 403; Decker v. 


CONE OY) eae 


3.° New York, etc., Tel. Co. v. Jew~ 
ett, 1157 NEY 66) 219 NEOs Gin yn 
v. McGregor First Nat. Bank, (Tex. 
Civ. A.) 40 SW 228. 


4 Sly v. Los Angeles County Su- 
per. Ct., 71 Cal. A. 290, 235 P 83; Lau- 
raine v. Ashe, 109 Tex, 69, 191 SW 
563, 196 SW 501 


Les Milweuicee: etc., R: Co. v. Sout- 
ter, 2 Wall. (U. S.) 510, 17 L. ed. 900. 


6. Eureka Specialty Co. v. Settel- 
meyer, 22 Oh. A. 197, 153 NE 226. 


[a] Motion to discharge receiver 
Caiioe ee v. Durrance, 8 F 
7 


7. Eureka Specialty Co. v. Settel- 
meyer, 22 Oh. A. 197, 153 NE 226. 


8. Eureka Specialty Co. v. Set- 
telmeyer, supra. 


_(a] Situation held not to call for 
discharge.—Eureka Specialty Co. v. 
Boer Reel 22 Oh. A. 197, 158 NE 


9. Berwind-White Coal Min. Co. v. 
Borinquen Sugar Co., 6 Porto Rico 
Fed. 258; Lauraine v. Ashe, 109 Tex. 
69, 191 Sw 563, 196 SW 501; Bain- 
brigge v. Blair, 3 Beay. 421, 43 EngCh 
421, 49 Reprint 165. 


[a] Rights of interveners.—Where 
a continuance of a receivership is 
necessary to fully protect the rights 
of interveners interested in the re- 
ceivership, it is not material that the 
receivership is no longer necessary for 
the protection, preservation, and dis- 
position of the property of defendant; 
the rights of the interveners are 
equally entitled to protection and 
preservation. Lauraine v. Whitney 
Hirst Nat. Banks (lex: yOiv,— As) e204 
Sw 1022. 


Appointment for benefit of all par- 
ties see supra § 8. 


10. Bainbrigge v. Blair, 3 Beay. 
421, 43 EngCh 421, 49 Reprint 165. 
See Uncle Sam Planting, ete., Co. v. 
Reynaud, 157 La. 955, 103 S 276 (du- 
ration of receivership is not in any 
manner subject to the wishes of plain- 
tiff). 


Il. Langdon v. Vermont, etc., R. 
Co., 53 Vt. 228. 


88 [53 C.J.] 
heard upon the propriety of terminating the receiv- 
ership;!2 he will not be permitted to abandon his of- 
ficial character at his own convenience where the 
abandonment would work an injustice to the parties, 
or to either of them,!* nor will the receivership be 
continued merely for his benefit;1+ but the court 
may, of its own motion, discharge a receiver,'® or 
consider the question of the dissolution of a receiver- 
ship.+® 

Cessation of necessity for receivership generally. 
Whenever the reason or necessity for a receivership 
ceases to exist the property should be discharged 
therefrom,!* although the mere coming into exist- 
ence of this state of things does not ipso facto dis- 
charge the receiver.*® 

Temporary receivership.‘® Property which is in 
the court’s custody for temporary preservation should 
pass into the possession of the owners with as little 
delay as is reasonably practicable.*° According to 
“the showing made, the court may make,*+ or refuse 
to make,?? an order continuing a temporary receiver 
previously appointed. 

Termination upon giving bond.?* A court of equi- 
ty has power to accept from defendant, as a condition 
of the discharge of a receiver of his property, a bond 
conditioned for the performance of the final decree,** 
and to render judgment thereon against both princi- 
pal and surety for the amount of complainant’s ulti- 
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mate recovery.2®5 Likewise where the receivership 
is terminated and the property restored to the pos- 
session of defendant upon his giving a bond to pay 
any judgment which may be recovered by an inter- 
vener, the intervener, upon establishing his right 
to a judgment, is entitled to recovery against the 
principal and surety on the bond.?° Similarly the 
court may, on discharge of a receiver, accept a bond 
given by defendant to protect his creditors.?? 


[§ 107] 2. During Pendency, or after Termina- 
tion, of Suit.2® Where the suit is still pending, the 
authority of a receiver continues notwithstanding the 
failure to serve or have renewed the original writ 
of summons within the time provided therefor.?® 
Even though the court has decided that the bill is 
without equity, yet until it dismisses the bill it has. 
jurisdiction of the property through its receiver ;?° 
and so long as the jurisdiction of a cause, in which 
the court had power to, and did, appoint a receiver, 
continues, the court has power to continue the re- 
ceivership.*? However, it is held that if the con- 
troversy involved in the original bill is settled so 
that thereafter there remains no ground upon which 
such bill can be maintained, jurisdiction to continue 
a receiver is lost.?? Ordinarily a receivership con- 
tinues during the pendency of the suit until the de- 
eree is rendered,** or until the object of the suit 
has been accomplished;** and there may be a ne- 


about ten thousand dollars and that 


12. L’Engle v. Florida Cent. R. Co.,{ tion in the orphans’ court will cease 
14 Fla. 226: In re Colvin, 3 Md. Ch.|and the receiver will be discharged, 
278; Herman v. Dunbar, 23 Beav.}| with directions to deliver the prop- 
312, 53 Reprint 122. erty to such administrator. In re Col- 

13. Starrett v. Berkovec, 118 Il. A.| Vin, 3 Md. Ch. 278. 

683. 18. Ellis v. Warshauer, 92 Minn. 


Resignation of receiver see infra § 
De ‘ 


14. Joslyn v. Athens Coach, etc., 
Co., 43 Minn. 534, 46 NW 77. 

15. Sage v. Memphis, etc., R. Co., 
18 Fed. 571, 5 McCrary 643 [rev on 
other grounds 125 U. S. 361, 8 SCt 
887, 31 L. ed. 694]. 


16. Platt v. Philadelphia, etc., R. 
ConnoDs Hed. 82. 

17. Ala.—Mercantile Trust, etc., 
Co. v. Florence Water Co., 111 Ala. 
ORO SLT, 

Iowa.—Van Alstine v. Hartnett, 


207 Iowa 236, 222 NW 363. 


Kan.—Branner v. Webb, 10 Kan. A 
217, 638 P 274. 


Okl.—Wagoner Oil, ete., Co. v. Mar- 
low, 137 Okl. 116, 278 P 294. 


Utah—Sammis v. Marks, 69 Utah 
26, 252 P 270. 


Wash.—Boothe v. Summit Coal Min. 
Co., 68 Wash. 630, 116 P 269, 271 [quot 
Cyc]. : 

Eng.—Tewart v. Lawson, L. R. 18 
Eq. 490; Bainbrigge v. Blair, 3 Beav. 
421, 43 EngCh 421, 49 Reprint 165. 


[a] Thus (1) upon payment of the 
sum due the receiver will be dis- 
charged. Patterson v. Northern Trust 
Co., 132 Ill. A. 208 [aff 230 Ill. 334, 
82 NE 837]; Braham v. Strathmore, 
8 Jur. 567; Davis v. Marlborough, 1 
Swanst. 74, 36 Reprint 303, 2 Swanst. 
108, 36 Reprint 555, 2 Wils. Ch. 130, 
37 Reprint 258. (2) After probate of 
a will or determination of an issue 
devisavit vel non a receiver thereto- 
fore appointed will not be continued. 
Scotch Plains Baptist Church vy. Het- 
field46 Nivdy Bah502, 19) A721) (¢3 
After the issuance of letiers of ad- 
ministration pendente lite the pow- 
ers of a receiver appointed by the 
chancery court for property in litiga- 


444, 100 NW 214; Wagoner Oil, etc., 
Co. v. Marlow, 137 Okl. 116, 278 P 294. 


19. Appointment of permanent re- 
ceiver as superseding appointment of 
temporary receiver see supra § 96. 


20. Taylor v. Philadelphia, etec., R. 
Coy, 9-hed a: 


21. Sawyer v. Herrington, 156 Ga. 
776, 120 SE 416; Frazier v. Brewer, 52 
W. Va. 306, 43 SE 110. 


[a] Thus it is proper to continue 
a temporary receiver appointed before 
answer where the facts on the bill, 
answer, affidavits, and exhibits 
strongly tend to support plaintiff’s 
equity and to discredit defendant’s 
denjals. Frazier v. Brewer, 52 W. Va. 
306, 438 SEH 110. 


pau Orpen v. Mackie, 11 OntWN 


23. Bond of defendant to prevent 
receivership see supra §§ 11, 71 


24. Twin City Power Co. v. Bar- 
rett,, 126 Red! s025 61 (CCA 28:38" Patt 
118 Fed. 861]. 


25. Twin City Power Co. v. Bar- 
rett, supra. 


26. Shanahan v. Hawkeye Truck 
Co., (lowa) 229 NW 748. 


27. Interstate Trust, ete, Co. v. 
UW. S. Midelity,, 6tel, Co. 133 ta: 7S8i5 
63 S 354. 


[a] Liabilities covered by bond.— 
(1) Where an order discharging re- 
ceivers of a corporation provides for 
the debts of the receivership, as dis- 
tinguished from original debts of the 
corporation for which a bond is given, 
such bond is not available to protect 
the debts of the receivership. Inter- 
State Trust, etc., Co. v. U. S. Fidelity, 
CLE. COm los. las Sl moon Sic b 4 men (D) 
Where a receiver of a corporation 
joins the latter in a petition stating 
that all debts have been paid except 


this amount will be amply secured by 
a bond of twenty-five thousand dol- 
lars, if the receivership be discharged, 
and the bond is given and the receiver 
‘discharged, the receiver, in view of its 
representations, has no right of ac- 
tion upon such bond for a debt owing 
to it by the other corporation and ex- 
ceeding the amount of the bond. In- 
terstate Trust Co. v. U. S. Fidelity, 
ete., Co., supra. (3) Where the cred-— 
itors are cited to litigate their claims 
against such bond, and one receiver 
professing to hold such a claim, al- 
though cited, fails to appear, the judge 
cannot order the surety on the bond 
to pay into court an amount hypo- 
thetically attributable to such claim. 
Interstate’ Trust, (ete; '\Co, vo WS. 
Fidelity, ete., Co., supra. 


28. Continuance or termination of 
receivership pending appeal see Ap- 
peal and Error §§ 1386, 1406. 


29. Canadian Permanent Mortg. 
Corp. v. Dalgleish, 39 B. C. 300. 


30. Hesse v. Ledesma, 7 Porto Ri- 
co Fed. 567. 


31. Lauraine v. Ashe, 109 Tex. 69, 
191 SW 568, 196 SW 501. 


aaa Christoffel v. Lee, 15S lls As 
oO. 


33. Weems vy. Lathrop, 42 Tex. 207. 


34 Young v. Rollins, 90 N. C. 125; 
Smith v. Lyster, 4 Beav. 227, 49 Re- 
print 3826. 


[a] Qne of two infants coming of 
age.—Where, under a bill by two in- 
fants, who were tenants in common 
with defendants, a receiver was ap- 
pointed, with the consent of defend- 
ants, for the protection of the infants, 
and one of the infants attains ma- 
jority and adopts the proceedings, the 
receiver will not be discharged upon 
her application, so far as the receiv- 
ership covered her interest, since the 
object of the suit had not been ac- 
complished, namely, the protection of 
the property during the infancy of 
both plaintiffs. Smith v. Lyster, 4 
Beav. 227, 49 Reprint 326. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 107-108] 


eessity for the continuance of a receivership after 
the recovery of judgment by plaintiff or an interven- 
er.*® The receiver’s authority and active functions 
cease inter partes upon the entry of a judgment in 
favor of the party against whom the receiver was 
appointed ;°° and ordinarily he will be discharged, 
after accounting and doing such other acts as should 
have been done before closing the receivership,** 
where the suit in which he was appointed has been 
discontinued or finally terminated,** the reversal 
of the judgment in the principal case has terminated 
the necessity for a receivership,®® the rights of the 
parties in the property have been finally decided,*° 
or the jurisdiction of the court to administer the 
property has been terminated by bankruptey pro- 
ceedings. However, the mere termination of the 
suit by abatement, dismissal, discontinuance, or oth- 
erwise does not ipso facto operate to discharge the 
receiver ;*” he is not relieved from his duties and 
responsibility to the court,#* such as the duty of hold- 
ing and protecting the property in his hands as re- 
ceiver, until it shall be taken from his possession by 
an order of the court;#* he may be continued when 
it is necessary for the protection of rights properly 
involved and brought to the cognizance of the court ;*° 
and where rights of other creditors are acquired un- 
der a proceeding in which a receiver is appointed, 
plaintiff has no absolute right to discontinue the pro- 
ceedings and discharge the receiver ;**® it being prop- 
er for the court to continue the receiver if the cir- 
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cumstances are such as to require this ‘course for 
the protection of the interests of such parties.** 


[§ 108] 8. Before or after Collections, Payments, 
Distribution, and Accounting.48 The court should 
not discharge a receiver from his trust except upon 
an accounting.*® When the ease is within a statute 
so providing, the receiver should not be discharged 
until all the assets in his hands have been fully dis- 
tributed;®° and a receiver for a corporation will not 
be discharged before its assets have been converted 
into money for distribution,®! as where collectible 
claims due the company are still outstanding and un- 
collected.°? Where the court has ordered the re- 
ceiver to pay certain items of indebtedness, it will 
not discharge him until after he has complied with 
the order;** and it has been held not error to refuse 
to discharge a receiver where no provision has. been 
made for his disbursements and compensation;°* 
but it has also been held that the discharge of a re- 
celver need not be deferred until it has been estab- 
lished that there will be sufficient funds to pay all 
the costs,°> and that, where there are no assets in 
his hands applicable to the payment of such items, 
it is not error to discharge him without requiring the 
parties to pay his charges®® or without requiring him 
to pay rent for property leased by him under an or- 
der of court.>* 


Reservation of jurisdiction. Upon discharging a 
receiver, the court may reserve and retain jurisdic- 
tion to adjudicate and determine certain claims and 


35. See cases infra this note. man, 114 App. Div. 124, 99 NYS 613. Ys)! 1329-"" Baltimore. ete. Ree OOn ene 
[a] For instance (1) there is a [b] Form of decree.—Davis v.| Vanderwerker, 33 W. Va. 191, 10 SE 
necessity for the continuance of a re-| Duncan, 19 Fed. 477. 289; Pitt v. Bonner, 5 Sim. 577, 9 


ceivership where none of the judg- 39. 


ments recovered in the’ receivership | 444, 100 


Ellis v. Warshauer, 
NW 214. 


EngCh Ostisnio'S) Reprint 456. 


2 Minn. 
oe) MIEN 45. Scott v. Ware, 65 Ala. 174; 


cause have been executed by a sale of 
property, litigation between defend- 
ant and an intervener is still pending 
and undetermined, and other claims 
and matters pending in the receiver- 
ship are still undisposed of. Lau- 
raine v. Whitney First Nat. Bank, 
(Tex. Civ. A.) 204 SW 1022. (2) At 
least as against creditors who, upon 
‘ intervention or otherwise, have _ be- 
come parties to the suit and obtained 
judgment of allowances, the court 
eannot, without their consent, abdi- 
cate its jurisdiction, and relegate 
them to the pursuit of contract reme- 
dies that it has sought to establish 
for them. Johnson v. Central Trust 
Co.,-159 Ind. 605, 65 NE 1028. 


-386. Very v. Watkins, 23 How. (U. 
S.) 469, 16 L. ed. 522; Wiencke v. Bib- 
by, 15 Cal. A. 50, 113 P 876; Colwell 
v. Garfield Nat. Bank, 119 N. Y. 408 
23 NE 739 [rev 4 NYS 5]; Ireland v 
Nichols, 9 AbbPrNS (N. Y.) 71. See 
Beverley v. Brooke, 4 Gratt. (45 Va.) 
187, 420 (recognizing the correctness 
of the general statement of the rule 
that the appointment of a receiver be- 
fore decree is superseded by it, unless 
the receiver is expressly continued, as 
applied to a decree which settles the 
controversy and gives the possession 
to the party entitled, but denying the 
application of the rule to a decree 
which does not decide the controversy, 
and which leaves the possession of the 
receiver undisturbed). 


Restoration of property to owner 
See infra § 384. 


37. See infra § 108. 

38. Whiteside v. Prendergast, 2 
‘Parh. (Cha cGN.t Yi.) s 4c : 

[a] Upon sustaining demurrer of 


one defendant pendency of counter- 
claim of another which does not in- 
volve the fund in the receiver’s hands 
is no reason for denying a motion to 
‘discharge the receiver. Katz v. Free- 


40. Johnson v. Stancliff, 113 Ga. 
886, 39 SE 296. : 

fa] Rule applied.—(1) Where a 
building association instituted a sum- 
mary proceeding to eject defendant 
from certain premises as an intruder, 
and subsequently filed an equitable 
suit against him, praying that a re- 
ceiver be appointed to take charge of 
the land pending the litigation, and 
prior to the final hearing the issue in 
the ejectment is determined against 
defendant, it was proper for the court 
to direct the disposition of the funds 
in the hands of the receiver and to 
discharge him. Johnson y. Stancliff, 
113 Ga. 886, 39 SE 296. (2) Upon com- 
pliance with a judgment which de- 
termined the rights of all secured 
and unsecured creditors of defendant, 
such orders as are essential to dis- 
charge the receiver and close the re- 
ceivership should be made. Thomp- 
son v. Hercules Steel Casting Co., 
(Wis.) 229 NW 68. 


41. Bloch vy. Bloch, 42 Misc. 
86 NYS 1047. 


42. Pagett v. Brooks, 140 Ala. 257, 
37 S 268; Fountain v. Mills, 111 Ga. 
122, 26 SE 428; Ellis v. Warshauer, 
92 Minn. 444, 100 NW 214; Nicoll v. 
Boyd, 90 N. Y. 516; —-Whiteside v. 
Prendergast, 2 Barb. Ch. (N. Y.) 471; 
ea on V. Brady, 1 oBarb. Chi (GN: 


{a] Reversal of order of appoint- 
ment does not ipso facto discharge 
the receiver. Matter of Murray Hill 
Bank, 14 App. Div. 318, 43 NYS 836 
[aff 153 N. Y. 199, 47 NE 298]. 


43. Steele v. Ruprecht, 147 Ill. A. 
646; Henry v. Kaufman, 24 Md. 1, 87 
AmD 591. 

Duty to account see infra § 597. 

44. Baughman v. Calaveras Coun- 
tye super. .Ct,, 72 Cal. °5%2,.14-P 207; 
McCosker v. Brady, 1 Barb. Ch. (N. 


278, 


Fountain v. Mills, 111 Ga. 122, 36 SE 
428 [dist Warren v. Buch, 80 Ga. 124, 7 
SE 270]; Field v. Jones, LE Ga: 413; 
Whiteside Ug Prendergast, 2 Barb. Ch. 
(UNie. NE) EY 

46. a Erie, ‘etc., R. Bank, Harr. 
(Mich.) 194; Lenoir v. Linville Impr. 
Cons tlt pNaCo 471s 23h Simg dey 


47.) Hays ava) Erie, Vetoes eR ae sanks 
Harr. (Mich.) 194. 


48. Payment of indebtedness sued 
for in main action see supra § 106. 


49. Strauss v. Casey Mach. etce., 
Co:, 69 N. J.-Eq: 195 60inA 402. 


al Where judgment is followed 
by settlement of receiver’s account, 
the receivership may and should be 
terminated by the court. Wiencke v. 
Bibby, 15 Cal. A. 50, 113 P 876; State 
v. Spokane County Super. Ct., 31 
Wash. 481, 71 P 1095. 


50. Second Nat. Bank v. J. C. Lappe 
aeons Co., 198 Mass. 159, 84 NE 


[a] Remission of assets to receiv- 
er in another state does not comply 
with a statutory requirement that the 
assets shall be fully distributed be- 
fore the receiver’s discharge. Pitts- 
burgh Second Nat. Bank v. J. C. Lappe 
Tanning Co., 198 Mass. 159, 84 NE 301. 


51. Com. v. Standard Trust Co., 31 
Pa. Co. 206. 


52. Com. v. Standard Trust Co., 31 
Pa. Co. 206; 


53. Hquitable Trust Co. v. Childs, 
143 NYS 17. 

54. Hoffman v. Minot Bank, 4 N. 
Dy ATs GL INIWe LOsd: 


55. Batten v. Wedgwood Coal, ete., 
(ore, PRY TON IBY oye 

56. Joslyn v.' Athens Coach, etc., 
Co., 43 Minn. 534, 46 NW 77. 

57. Oswald v. Stewart, 121 Kan. 


823, 250 P 307. 
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charges at'a subsequent time®® and provide for sub- 
sequent actions to obtain such an adjudication ;°° but 
a reservation of jurisdiction over claims presented 
obviously does not cover claims not presented.®° 


[§ 109] 4. Notice of Discharge of Receiver. 
While a receiver may in some instances be discharged 
without personal notice to those who might be in- 
terested somewhat in the performance of his trust 
or in the funds in his hands,°! regularly the inter- 
ested parties should have notice of an application for 
the discharge of a receiver,®? if such discharge is to 
be given any conclusive effect to prevent one claim- 
ing to own the property from pursuing his remedy 
against the receiver,®*® or to prevent a creditor whose 
claim has been adjudicated with directions for its 
payment out of funds applicable thereto, from per- 
fecting his final judgment under a reference ascer- 
taining the amount of funds which had been in the 
receiver’s hands and from which payment might be 
made.°# 


[§ 110] 5. Effect and Vacation of Discharge of 
Receiver.°® The effect of a discharge of a receiver 


58. Henry v. Claffey, 189 Ind. 609, 


127 NE 193, 14 ALR 360; Joslyn v.| [quot Cyc]. 
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373,.134 SW 617, AnnCas1912D 904 
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is to terminate his duties and authority,°® and if the 
discharge is unconditional and there is a surrender 
of jurisdiction over the trust, without any reserva- 
tion as to existing claims, the effect is to release not 
only the receiver,®? but also the property,®* from 
further liability in the receivership suit or proceed- 
ing,®? and such summary jurisdiction over the re- 
ceiver as the court has in the receivership proceed- 
ing?° ceases.7!_ The receiver may not thereafter sue’? 
or be sued?? in his official or representative capacity, 
or at least he may not be sued alone,’+ nor, unless 
the case is within a statute so providing,‘® may a 
judgment be rendered against him in his official ¢a- 
pacity;7® but his discharge does not abate,‘’ or 
terminate jurisdiction,’* over pending actions by or 
against him, and a judgment against him will be 
upheld where it was rendered before, and affirmed 
after, his discharge.*® The court may set aside an 
order granting a receiver’s discharge,*® as for fail- 
ure to give the interested parties notice,*! or for the 
purpose of retaining the receivership pending the 
liquidation of claims against the receiver,** provid- 


New York, ete., R. Co. v. Penn Refin- 
ing) Co, W387 Hedk 343. 70 CCA. 23 bate 


Athens Coach, etc., Co., 43 Minn. 534, 
46 NW 77. 


59. Ohio Coal Co. v. Whitcomb, 123 
Fed. 359, 59 CCA 487 [certiorari den 
191 U. S. 567 mem, 24 SCt 841 mem, 
48 L. ed. 305 mem]; Denver, etc., R. 
Co. vo Gunning, (33, Colo, i280,' 80 P 
727. 


Suits after discharge of receiver 
generally see infra § 110. 


60: Kanses: (City; Tete.; Ro. Co. Vv: 
Tatham, (Tex. Civ. A.) 182 SW 717. 


61. Peete v. Renshaw, 69 Colo. 530, 
196 P 187; Herman v. Hawiey, 118 
Kan, 17, 233 P 1031; Woodruff v. Jew- 
ett, 115 N. Y. 267, 22 NE 156. 


[a] General creditor of corpora- 
tion.— The receiver of a corporation 
may be discharged without notice to 
the general creditors of the corpora- 
tion. New York, etc., Tel. Co. v. Jew- 
ett, 115 N. Y. 166, 21 NE 1036; Rock- 
well v. Portland Sav. Bank, 81 Or. 
431, 50 P 566. 


[b] Nonresident claimant without 
attorney in state (1) need not be giv- 
en notice where a statute dispenses 
with notice to him (Peete v. Renshaw, 
69 Colo. 530, 196 P 187); (2) and this 
is especially true where claimant has 
neglected the prosecution of his claim 
for a considerable period of time 
(Peete v. Renshaw, supra). 


62. Coburn v. Ames, 57 Cal. 201; 
aia Magner, 173 Iowa 299, 155 NW 


Lack of notice as ground for setting 
aside discharge see infra § 110. 


Ata Miller v. Loeb, 64 Barb. (N. Y.) 


64. Woodruff v. Jewett, 115 N. Y. 
267, 22 NE 156. 


65. Cross references: 

Effect and vacation of approval of re- 

port or account see infra § 605. 
Liability of, and suits and judgments 

against, railroad receiver after dis- 

charge see Railroads § 866. 

66. Mercantile Trust, ete., Co. v. 
Florence Water Co., 111 Ala. 119, 19 
Soli; yO Learyiv. Brent, 97 Ark. 372: 
378, 134 SW 617, AnnCas1912D 904 
[quot Cyc]; Corser v. Russell, 20 Abb 
NCas (N. Y.) 316. 

67. U. S.—Hanlon v. Smith, 
Fed. 192. 


Ark,—O’Leary v. Brent, 97 Ark. 372, 
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Ill.—Bartlett v. Cicero Light, etce., 
Co., 177 Ill. 68, 52 NE 339; McNulta 
v. Lockridge, 137 Ill. 270, 27 NE 452, 
31 AmSR 362 [aff 141 U. S. 327, 12 SCt 
11,35 L. ed. 796]. 

Ind.—Johnson v. Central Trust Co., 
159 Ind. 605, 65 NE 1028, 

Tex.—Ryan v. Hays, 62 Tex. 42, 

68. O’Leary v. Brent, 97 Ark. 372, 
373, 134 SW 617 [quot Cyc]; Johnson 
v. Central Trust Co., 159 Ind. 605, 65 
NE 1028. 

69. Liability of property or own- 
er in independent action see infra § 
385. 

70. 

71. 


See supra § 168. 


Farmers’ L. & T. Co. v. Iowa 
Cent. R. Co., 7 Fed. 537, 2 McCrary 
181; Boyd v. Magill, 100 Ill. A. 316; 
New York, etc., Tel. Co. v. Jewett, 43 
Hun (N. Y.) 565 faff 115 No Y: 166, 21 
NE 1036]; Gustav v. Esary, 94 Wash. 
248, 161 P1188. 


72. Interstate Trust, ‘ete. “Cor v. 
Dierks Lumber, etc., Co., 133 Mo. A. 
35, 113 SW 1; Lilianthal v. Betz, 185 
N: ¥. 158, 77 NE 1002, 7 AnnCas 41. 


73. Interstate Trust, etc., Co. Vv: 
Dierks Lumber, etc., Co., 133 Mo. A. 
35, 118 SW 1; Lilianthal v. Betz, 185 
N. Y. 153, 77 NE 1002,'7 AnnCas 41; 
Kirby Lumber Co. v. Cunningham, 
(Tex. Civ. A.) 154 SW 288. 


74, Henry v. Claffey, 189 Ind. 609, 
127 NE 193, 14 ALR 3860. 


[a] Receiver may be joined as par- 
ty defendant.—Missouri-Kansas-Tex- 
as R. Co. v/ King, (Tex. Civ. A.) «265 
SW 761; International, etc., R. Co. ¥- 
Neff, (Tex. Civ. A.) 26 SW 784. 


75. -international,., ete. Ro-Co, oy, 
Neff, (Tex. Civ. A.) 26 SW 784. 


[a] State statute does not apply 
to receivers appointed by federal 
courts.—Fordyce v. DuBose,:87 Tex. 
78, 26 SW 1050; Brown v. Gay, 76 Tex. 
444,13 SW 472; Ryan v. Hays, 62 Tex. 
42; Missouri, etc., R. Co. v. McFadden, 
(Tex, Civ. A.) 32 SW 18; Fordyce v. 
Pees 2 Tex. Civ. A.-29, 21 SW 

76. U. S.—Reynolds v. Stockton, 
140 Ul Si 264, 12 SCt 773, (35.1; ed. 464 
[aff 43 N. J. Eq. 211, 10 A 385, 3 AmSR 
305]; Gray v. Grand Trunk Western 
R. Co., 156 Fed. 736, 84 CCA 392 [cer- 
tiorari den 207 U. S. 751 mem, 28 SCt 
260 mem, 52 L. ed. 356 mem]; Western 


208 U. S. 208, 28 SCt 268, 52 L. ed. 
456]; Farmers’ L. & T. Co. v. Central 
R. GCo., 7 Fed. 537, 2 McCrary 181. 
Ill.—MecNulta y. Lockridge, 137 Ill. 
270, 27 NE 452, 31 AmMSR 362; Kloeph- 
er v. Osborne, 177 Ill. A. 384. 
Ind. T.—Ansley v. McLoud, 5 Ind. 
T. 563, 82 SW 908. 
Mass.—Archambeau v. Platt, 
Mass. 249, 53 NE 816. 
Miss.—Bond v. State, 68 Miss. 648, 
WS. Bey 


N. Y.—Corser v. Russell, 20 AbbN 
Cas 316. 


Tex.—Fordyce v. DuBose, 87 Tex. 
78, 26 SW 1050; Boggs v. Brown, 82 
Tex. 41, 17 SW 830; Brown v. Gay, 76 
Tex. 444, 13 SW 472; Ryan v. Hays, 
62 Tex. 42; Fordyce v. Beecher, 2 Tex. 
Civ. A. 29, 21 SW 179. 


de See Abatement and Revival § 
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78. Keith Lumber Co. vy. Houston 
Oil Co., 257 Fed. 1 [certiorari den 250 
U. S. 666, 40 SCt 18, 63 L. ed. 1197]. 


ane McCarley v. McGhee, 108 Fed. 


[a] Interlocutory judgment.— 
Where a creditor obtains an interlocu- 
tory judgment against a receiver, final 
in establishing the creditor’s claim, 
and only the amount available for its 
payment remaining to be ascertained, 
the subsequent accounting and dis- 
charge of the receiver without notice 
to the creditor, pending an affirmance 
of the interlocutory judgment, does 
not deprive the creditor, upon affirm- 
ance of the interlocutory judgment, of 
the right to have judgment entered 
against the receiver in accordance 
with the terms of the original judg- 
ment. Woodruff vy. Jewett, 115 N. Y. 
267, 22 NE 156. 


80. Williams v. Des Moines L. & T. 
Co., 126 Iowa 22, 101 NW 277; New 
York, etc., Tel. Co. v. Jewett, 43 Hun 
(NY. 566) Patlerts Nery. 21'66)521 INR) 
1036]; Reardon v. White, 38 Tex. Civ. 
A. 636, 87 SW 365. 


{a] Form of order.—Reardon v. 
ee, 38 Tex. Civ. A. 636, 641, 87 SW 


81. In re Magner, 173 Iowa 299, 155 
NW 317; Williams v. Des Moines L. & 
T. Co., 126 Iowa 22, 101 NW 277. 


82. Reardon v. White, 38 Tex. Civ. - 
A. 636, 87 SW 365. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ed the application to set aside is made in time®* by a 
person having a standing to make it.84 In the ab- 
sence of such action, his discharge will protect the 
receiver against any further liability to account for 
funds or property disposed of under the court’s or- 
der.*° So plaintiff in the receivership suit has been 
denied the right to maintain a separate bill for an 
accounting by the receiver who was discharged by the 
final decree upon plaimtiff’s petition and without ob- 
jection.*© However, it is held that where a receiver 
procured his discharge at a time when a suit by him 
upon a security was pending, and did not turn over 
either the security or the control of the suit to the 
proper person, he may be held liable in a subsequent 
action for mismanagement of the suit and the sub- 
ject matter thereof. 


Conditional discharge. A decree providing for the 
discharge of a receiver upon the performance of a 
specified condition is not effective where the condi- 
tion is not performed.’® 


Self-executing order of discharge. When a final 
judgment in favor of the party against whom the 
recelver was appointed makes no provision for the 
continuance of the receiver, and is affirmed on ap- 
peal, the order then discharging the receiver is self- 
executing.®® 

[§. 111] M. Death, Removal, or Resignation of Re- 
ceiver®°—1. Death. The death of a receiver does 
not end the receivership,®! and in a ¢reditor’s suit, 
upon such an eyent, the property which had been 


83. Andrews’ Pet., 25 F. (2d) 450 Banking 
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assigned to the receiver by the judgment debtor vests 
in the court.®? 


[§ 112] 2. Removal®*—a. In General. Unless the 
cause has been removed from a state to a federal 
court,°* a receiver may be removed by,°®® and only 
by,®® the court which appointed him; and where he 
was appointed by a court of competent jurisdiction, 
he should not be removed by another judge of the 
same court except for valid cause.°* 


At whose instance. A receiver may be removed 
at the instance of a creditor where he has intervened 
and established his claim,®® or even where he is not 
a party;°°® but he will not be removed at the instance 
of one whose debt has already been secured to him 
by the action of the court and whose interest ex- 
tends no further than this, none of the other parties 
joining in the application for removal,' nor will he 
be removed at the instance of the receiver’s sureties.” 
In a case of contumacy or contempt,® the court may 
act on its own motion.* 


Discretion of court. While, in determining wheth- 
er to remove or refuse to remove a receiver, the 
court may exercise a sound discretion,® it may and 
should exercise its discretion, not arbitrarily or 
capriciously,® but according to the circumstances of 
the particular case,’ and upon considerations of jus- 
tice,® econvenience,® or expediency.?° 

Effect. The removal of a receiver affects only the 
person,'! and not the receivership‘? or the legal cus- 
tody of the property.t* It does not invalidate any 


Corporations §§)its discretion, revoke the particular 


[certiorari den 277 U. S. 605 mem, 48 
SCt 601 mem, 72 L. ed. 1011 mem]. 


fa} During or after term.—(1) 
Where the order of discharge was en- 
tered during a term, it may be vacated 
or modified during that term (King v. 
Hiawatha Silk Mills, 296 Fed. 907), 
(2) but not thereafter (Davis v. Dun- 
can, 19 Fed. 477). (3) Where it was 
entered in vacation, it may be set 
aside at the following regular term. 
Reardon v. White, 38 Tex. Civ. A. 636, 
87 SW 365. 


84. Feltman, etc., Shoes Stores Co. 
v. Helfat, 14 F. (2d) 516. 


85. Herman v. Hawley, 118 Kan. 
17;-48,, 233. P 1031-fquot Cyc]; New 
York, etc., Tel. Co. v. Jewett, 115 N. 
Y. 166, 21 NE 1036; Ferguson v. To- 
ledo, etc., R. Co., 85 App. Div. 352, 83 
NYS) 283 [aff 183. N. .Y. 557, 76 NE 
1095]. 

86. Bovaird v. Seyfang, 200 Pa. 261, 
49 A 958. 

87. Erwin v. Bedford, 3 Ky. Op. 50. 


88. Bray v. Staples, 180 Fed. 321, 
103 CCA 451. 


[a] For example, a decree provid- 
ing that a final report shall be made, 
and, in the event no exceptions thereto 
are filed, the receiver shall be dis- 
charged, is not effective where no re- 
port is filed. Bray v. Staples, 180 Fed. 
321, 103 CCA 451. 


89. State v. Spokane County Super. 
Ct., 31 Wash. 481, 71 P 1095. 


$0. Abatement of pending action 
of receiver see Abatement and Reviv- 
al § 232. 

91. Smith v. Harris, 135 Ind. 621, 
35 NE 984; Brien v. Paul, 3 Tenn. Ch. 
Bele 

92. Nicoll v. Boyd, 90 N. Y. 516. 

93. Removal of receiver: 

Appeal from, by receiver see Appeal 

and Error § 522. 

In supplementary proceedings see Ex- 

ecutions § 1040. 

Of corporate property see Banks and 


3214, 3872; Railroads § 847. 
Vacation of order of appointment dis- 
tinguished from see supra § 93. 


94. See Removal of Causes [34 Cyc 
USL Gas 
95. State v. Reynolds, 209 Mo. 161, 


107 SW 487, 123 AmSR 468, 15 LRA 
NS 963, 14 AnnCas 198; Flinn v. Han- 
bury, 157 App. Div. 207, 141 NYS 844; 
Harris v. Chambers, 121 Okl. 75, 247 
P 695. 

96. Illinois Cent. R. Co. v. Missis- 
sippi Cent. R. Co., 12 F. Cas. No. 7,008; 
Young v. Montgomery, ete:, R. Co., 30 
F. Cas. No. 18,166, 2 Woods 606; Cag- 
ger v. Howard, 1 Barb. Ch. (N. Y.) 368; 
nee v. McGee, 15 S. D. 247, 88 NW 

97. Chamberlain v. 
AbbNCas (N. Y.) 92. 

98. Voorhees y. Indianapolis Car, 
etce., Co., 140 Ind. 220, 39 NE 738. 


99. State v. Pacific County Super. 
Ct., 87) Wash: 603, 152 P 1: 


1. Detroit First Nat. Bank v. E. 
T. Barnum Wire, etc., Works, 60 Mich. 
487, 27 NW 657. 


2. ‘Griffith v. Griffith, 2 Ves. 400, 28 
Reprint 256. 


3. See infra § 113. 


4 Conner v. Belden, 8 Daly (N. Y.) 
257. 

5. Milwaukee, etc., R. Co. v. Sout- 
ter, 154 'U. S. 540, 541, 14 SCt 1158, 17 
L. ed. 604; Detroit First Nat. Bank v. 
E. T. Barnum Wire, ete., Works, 60 
Mich. 487, 27 NW 657; State v. Reyn- 
olds, 209 Mo. 161, 107 SW 487, 123 
AmSR 468, 15 LRANS 963; McCul- 
lough v. Merchants’ L. & T. Co., 29 N. 
le EHO eA le 

[a] Broad discretion.—‘‘The power 
of removal is to be exercised under 
the broad discretionary jurisdiction of 


Greenleaf, 4 


a court of equity.’ Hilliard v. Ster- 
lingworth R. Supply Co., 221 Pa. 508, 
506, 70 A 819. 


[b] Before appointee has qualified 
by executing bond the court may, in 


appointment and substitute another 
person as receiver. Siney v. New 
York Cons. Stage Co., 18 AbbPr (N. 
Y.) 435, 28 HowPr 481. 


Review of exercise of discretion see 
Appeal and Error § 2769. 


6. McCullough v. Merchants’ L. & 
T. Co., 29 N. J. Eq. 217; Conner v. Bel- 
den, 8 Daly (N. Y.) 257. 


7. Detroit First Nat. Bank v. BE. 
T. Barnum Wire, ete., Werks, 60 Mich. 
487, 27 NW 657; Hilliard v. Sterling- 
worth R. Supply Co., 221 Pa. 503, 70 
A 819. ° 

[a] Where receivership will prob- 
ably be terminated at early date, the 
court properly exercises its discretion 
by refusing to remove the receiver. 
Hilliard v. Sterlingworth R. Supply 
Co., 221 Pa. 503, 70'A 819. 


8 McCullough v. Merchants’ L. & 
Cow ZUNE de Bige can. 


9. McCullough v. Merchants’ L. & 
TI Comesupra. 

10. Wiswell v. Starr, 50 Me. 381; 
McCullough v. Merchants’ L. & T. Co., 
supra, 

11. Pagett v. Brooks, 140 Ala. 257, 
37 S 263; Mercantile Trust, etc., Co: v. 
Florence Water Co., 111 Ala. 119, 19S 
ilyie 

12. Pagett v. Brooks, 140 Ala. 257, 
37 S 263. See Mercantile Trust, etc., 
Co. v. Florence Water Co., 111 Ala. 119, 
124,19 S 17 (‘The necessity for a re- 
ceiver and his duties continue’’). 


13. State v. Reynolds, 209 Mo. 161, 
107 SW 487, 123 AmSR 468, 15 LRANS 
963. See Mirror Lake Co. v. Kirk Se- 
curities Corp., 98 Fla. 946, 124 S 719, 
720 (“It was not necessary for the 
court, in making order in terms dis- 
charging a receiver, to order return 
of the property to the owner thereof, 
when it appeared such receiver had 
not filed his final reports, and it fur- 
ther appearing that only 11 days after 
making such order of discharge the 
court appointed another receiver over 
the same properties, and directed the 
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action of the person removed which was proper for 
a receiver to take.1# 


[§ 113] b. Grounds—(1) In General. A recelv- 
er may be removed because of his misconduct,*® mis- 
management,!® contumacy or contempt,’’ or failure 
to exercise ordinary diligence,'® as well as where his 
appointment was procured by misrepresentations as 
to his fitness,!® or where by reason of his interest in 
the subject matter, his relation to or connection with 
one of the parties, or otherwise, he is not impartial 
and unbiased;2° but where objections do not go to 
his entire want of capacity or disqualification his 
mere relation to the subject matter or the parties will 
not absolutely require his removal;?? nor will a re- 
ceiver who is competent, efficient, and impartial be 
removed merely because he is objectionable to one 
of the parties,?? or for other reasons which, under 
the particular circumstances, do not affect the proper 
performance of the duties of the office,?* or involve a 
loss, or danger of loss, of the receivership property or 
funds.2 Where a receiver has acted in good faith 
and with an honest intention, the court may refuse 
receiver first appointed to deliver all 


funds and properties to such last re- 
ceiver. The property in a legal sense 
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Ala.—Mercantile Trust, etc., Co. v. 
Tees Water Co., 111 Ala. 119, 19 S 
We 
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to remove him because of his mistakes,?> or a loss 
in the operation of a business;*® and it will not re- 
move him for mistakes committed by the court itself 
in authorizing certain transactions by him.*7 The 
court may confirm the appointment by reason of its 
experience with the receiver subsequent to his ap- 
pointment, although the propriety of the original ap- 
pointment might be questionable.?* 


Where joint receivers become hostile and are un- 
able to agree, the court may and should make a change 
in the personnel of the receivership.*® 


[§ 114] (2) Statement, Notice, and Proof. No- 
tice of an application for the removal of a receiver 
should be given to the parties who have appeared in 
the action;®° but the receiver cannot complain that 
the parties to the action were not notified, where they 
had actual notice and do not object to want of formal 
notice;*1 and notice to all creditors who have proved 
their claims is unnecessary.°? The grounds of the 
application must be set out®? specifically** and be 
supported by proof;*® and the receiver himself 


(Iowa) 105 NW 160. (2) A receiver 
will not be removed upon the ground 
that he had discharged a treasurer and 
increased the expenses where nothing 


was in the possession of the court, and 
the court could hold such property 
within its grasp and continue its cus- 
tody through another receiver in the 
case’’).. 

14. Virginia-Carolina Chemical Co. 
v. Hunter, 84 S. C. 214, 66 SH 177. 


15. Etowah Min. Co. v. Wills Val- 
iy Min., ete, Co., 106 Ala. 492, 17 S 

16. Continental Trust Co. v. Tole- 
do, etc., R. Co., 59 Fed. 514. 


17. Guardian Sav. Inst. v. Bowling 
Green Sav. Bank, 65 Barb. (N. Y.) 275; 
Conner y. Belden, 8 Daly (N. Y.) 257; 
Dickerson v. First State Bank, 115 
Okl, 289, 242 P 543. 

[a] Failure to give bond as or 
dered.—In re Louisiana Sav. Bank, 
etc., Co., 35 La. Ann. 196; Shackelford 
v. Shackelford, 32 Gratt. (73 Va.) 481. 


18. In re Angell, 131 Mich. 345, 91 
NW 611. 
19. Victoria House Printing Co., 


Ltd. v. Church Press, Ltd., 116 L. T. 
Rep. N. S. 247. 


20. Ala.—Etowah Min. Co. v. Wills 
eelicy: Min:, ete., ‘Co., 106 Ala. 492) 17 


Conn.—In re Premier Cycle Mfg. 
Co., 70 Conn. 473, 39 A 800. 


Me.—Hewett v. Adams, 50 Me. 271. 


Mich.—Detroit First Nat. Bank v. 
EK. T. Barnum Wire, etc., Works, 60 
Mich. 487, 27 NW 657. 


N. Y.—Hichberg v. Wickham, 21 
at McArdle v. Barney, 50 How 
r A 


Pa.—Com. v. North Shore R. Co., 259 
Pa. 155, 102 A 568; Hilliard v. Ster- 
lingworth R. Supply Co., 221 Pa. 508, 
70 A 819. 


S. C.—Virginia-Carolina Chemical 
Co. v. Hunter, 84 S. C. 214, 66 SH 177. 


Eng.—Taylor v. Oldham, Jac. 527, 4 
EngCh 527, 37 Reprint 949. 


See Williamson vy. Wilson, 1 Bland 
(Md.) 418 (in. connection with other 
circumstances). ‘ 


[a] Receiver who pretends to be 
owner of the property which he holds 
and refuses to submit any account of 
the receivership is pruperly removed. 
Martinez v. Grano, 49 Philippine 214. 

21. U. S.—Shainwald v. Lewis, 8 
Fed. 878. 


Tl1l.—Iroquois Furnace Co. vy. Kim- 
barcks85 PDA Aq 399. 

Mich.—Moran v. Wayne Cir. Judge, 
125 Mich. 6, 883 NW 1004; Barker v. 
Wayne Cir. Judge, 117 Mich. 325, 75 
NW 886. 


N. Y.—Chamberlain v. Greenleaf, 4 
AbbNCas 92; Wetter v. Schlieper, 7 
AbbPr 92. 


[a] Where removal would result 
in delay in winding up the receiver- 
ship, which has already run sufficient- 
ly long, and in additional and useless 
expense, the court may refuse to re- 
move a receiver, although he has not 
been indifferent and unbiased. Decker 
pe prners Bay Min., ete., Co., 2 Alaska 


22. Street v. Maryland Cent. R. Co., 
58 Fed. 47. Compare Wood vy. Oregon 
Dev, (Ca.,, 55 hed 901; 903 "Gvhere 
without considering any matters 
touching the integrity, independence, 
or qualifications of a receiver, the 
court removed him because he was 
“the nominee of one hostile party, 
bitterly opposed by the other, whose 
appointment was made in the mistak- 
en belief that all interests were united 
in him. The feeling which his ap- 
pointment creates in the party op- 
posed to those asking his appointment 
is such that his position will be an 
embarrassing one, and his usefulness 
as an Officer of the court impaired’). 


23. Land Title, etc., Co. v. Asphalt 
Co. of America, 120 Fed. 996. 


[a] Employment of counsel of ei- 
ther party to the suit while improper 
is held not to furnish sufficient 
ground for removing a receiver after 
he has been once appointed and has 
entered upon his duties, unless such 
employment was perverse and collu- 
sive. Monroe Bank vy. Schermerhorn, 
Clarke (N. Y.) 366. 


24. Decker vy. Berners Bay Min., 
etc., Co., 2 Alaska 504; Jordan v. Elec- 
trical Supply Co., (Iowa) 105 NW 
aoe Conner v. Belden, 8 Daly (N. Y.) 


[a] Rule applied.—(1) Where a 
receiver has accounted for all of the 
property, including accounts and mon- 
ey collected, and has reduced it to 
cash so that the court may order it 
paid to those entitled, there is no oc- 
casion for his removal for misconduct. 
Jordan vy. Hlectrical Supply Co., 


is shown as to the ability of the per- 
son discharged, no extravagant ex- 
penditure is shown, and the receiver 
denies any unnecessary increase in 
expenses. . Farmers’ L. & T. Co. v. 
Cape Fear, ete., R. Co., 62 Fed. 675. 
(3) The court may refuse to remove 
because of a display of favoritism by 
the receiver adverse to petitioner’s 
claim where the receiver stands ready 
to pay the claim on its proper adjudi- 
cation and the other creditors are sat- 
isfied with the receiver. Detroit First 
Nat. Bank v. E. T. Barnum Wire, etc., 
Works, 60 Mich. 487, 27 NW 657. 


25. Clarke v. Georgia Cent. R., etc., 
Co., 66 Fed. 16. 

26. Jordan v. Electrical Supply Co., 
(Iowa) 105 NW 160. 

27. Clarke v. Georgia Cent. R., etc., 
Co., 66 Fed. 16. 


28. Gypsum Plaster, ete., Co. v. 
Kent Cir. Judge, 105° Mich. 497, 63 
NW 518. 

29. Peo. v. Brooklyn Bank, 125 


App. Div. 354, 109 NYS 534 (inability 
to agree upon appointment of coun- 
sel). Compare Conner y. Belden, 8 
Daly (N. Y.) 257 (where opposing par- 
ties in a suit are appointed receivers 
under a stipulation entered therein, 
no importance can be attached to 
any accusation by plaintiff receiver 
against defendant receiver, the 
grounds of which were fully known to 
the former at the time he executed the 
consent, and the latter, in the admin- 
istration of the estate, may adhere to 
views entertained by him before his 
appointment; and mere incompatibil- 
ity of temper between the two receiv- 
ers and their personal quarrels are of 
no consequence to the court if the es- 
tate does not suffer thereby). 


30. Attrill v. Rockaway Beach 
Imp; Co:, 25 Eun (N. ¥.)) 376: 

31. In re Premier Cycle Mfg. Co.,. 
70 Conn. 473, 39 A 800. 

32. In re Premier Cycle Mfg. Co., 
supra. ; 

33. Mercantile Trust, etc., Co. v. 
Hor ence Water Co., 111 Ala. 119, 19 

ie 

34 Farmers’ lL, & T. Co. v. North- 
ern Pac: R. Co, 61) Hed) 5646) blinn -v. 
yy ae 157 App. Div. 207, 141 NYS 


35. Farmers’ L. & T. Co. v. North- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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should have notice,?® be apprised of the grounds 
upon which his removal is sought,*7 and be given a 
reasonable opportunity to meet the charges.*® 


Where receiver has answered the charges fully and 
completely, the court may consider the charges not- 
withstanding the irregular method by which they have 
been brought to its notice.*® Indeed, the receiver’s 
answer may broaden the scope of the investigation.*° 
However, new charges in additional affidavits filed 
by petitioner under leave to reply to new matter in 
the receiver’s answer and affidavits, without notice 
of such new charges, will not be considered.*! 


Findings are not necessary where the court, under 
statutory provision, has the power of removal at 
pleasure.*? 


[§ 115] 3. Resignation. The court which ap- 
pointed a receiver may permit him to resign;*® but 
it will do so when,** and only when,**® he shows rea- 
sonable cause why he should be relieved from the 
further performance of duties which he has volun- 
tarily agreed to perform. The effect of an order dis- 
charging one of two receivers on his application, and 
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directing the execution of a release discharging him 
from all claims which could be brought against him, 
is, at least, to mature immediately all claims against 
him arising out of the receivership.*® 


[§ 116] 4. Appointment of Successor. Upon the 
removal,*” resignation,*® or death*® of a receiver a 
successor may be appointed by the court’? having 
jurisdiction of the cause,°>' ex mero motu,°? without 
further notice,°*? and without consulting an inter- 
vener as to the selection.®°* Refusal to appoint a 
successor where a vacaney occurs in the office of a 
single receiver may be erroneous where such a course 
amounts to a refusal to carry out the purposes for 
which the court has assumed possession of the prop- 
erty;°> but as against plaintiff who procured the 
original appointment the mere fact of the death of 
the receiver does not warrant the appointment of 
another receiver on defendant’s motion against plain- 
tiff’s will, where such appointment is not necessary 
for the protection of defendant’s rights;°° and the 
court may allow those remaining to continue alone 
upon the removal or resignation of one of several re- 
ceivers.°* 


IV. TITLE TO, AND POSSESSION OF, PROPERTY®® 


[By AtBert DrForrest TYLER] 


{§ 117] A. In General. The effect of the appoint- 
ment of a receiver by a court of equity under its gen- 
eral chancery powers is to place the property from 


ern Pac. R. Co., 61 Fed. 546; Mercan- 


the accounts are complicated and that 


that time in the custody of the receiver as an officer 
of the court for the benefit of the parties ultimately 
proved to be entitled,®® and in so far to confer upon 


ferred to another court after the orig- 


tile Trust, ete., Co. v. Florence Water 
Covi Alan. U9. for Sai); a elign iv. 
Hanbury, 157 App. Div. 207, 141 NYS 
844, 

36. _Dougherty v. Jones, 37 Ga. 348; 
eye <Gen. v. Haberdashers Co. B2 Jur. 

1 

[a] Five days notice is sufficient.— 
In re Premier Cycle Mfg. Co., 70 Conn. 
473, 39 A 800. 


37. Dougherty v. Jones, 37 Ga. 348. 


38. Townsend v. Oneonta, etec., R. 
Co., 86 App. Div. 604, 83 NYS 1034. 


39. Coe v. mes Jersey Midland R. 
Cor coN. J. Su. 


40. In re ie Cycle Mfg. Co., 
70 Conn. 4738, 39 A 800. 


41. Fowler 
Mortg. Co., 63 Fed. 888. 


42. In re Premier Cycle Mfg. Co., 
70 Conn. 473, 29 A 800. 


43. Saulsbury v. Lady Ensley Coal, 
ete, Co, 110 Ala; 585, 20 S-72;> In re 
Graff, 86 Nebr. 535, 125 NW 1091. 


44. Richardson v. Ward, 6 Madd. 
266, 56 Reprint 1092. 


[a] Thus a receiver was permitted 
to resign where it was shown that 
after accepting the truist his eyesight 
became affected; that he had entirely 
lost the use of one eye and was unable 
to read or write; that he was subject 
to giddiness in the head, which im- 
paired his memory, and that such af- 
fection was increased by the anxiety 
arising from his situation. Richard- 
a ooot Ward, 6 Madd. 266, 56 Reprint 


45. Beers v. Chelsea Bank, 4 Edw. 
Ga woa2773 Smith veVaughn,“Ridg. 
t. Hardw. 251, 27 Reprint 820. 


[a] Loss of time from personal 
business.—Reasons which are only 
such as might excuse any business 
man and person of capacity for such 
trust frem accepting it, or if taken, 
from going through with the duties of 
the appointment, are insufficient, and 
of this character are the reasons that 


Jarvis-Conklin 


much time will be lost from his own 
business. Beers v. Chelsea Bank, 4 
Edw. (N. Y.) 277. 


46. Gephart yv. Sprigg, 124 Md. 111, 
91 AL W725 
47. Inre Louisiana Sav. Bank, etc., 


Co.; 35 La. Ann. 196; State v. Reyn- 
olds, 209 Mo. 161, 107 SW 487, 123 
AmSR 468, 15 LRANS 963. 

{a] Substitution.—(1) Power is in- 
herent in the court to substitute an- 
other for a receiver already appoint- 
ed. McAtamney v. Commonwealth 
Hotel Constr. Corporation, 296 Fed. 
500. (2) A motion for the substitu- 
tion of one person for another as re- 
ceiver may be granted without preju- 
dice to the right to move to set aside 
the entire proceedings as irregular, in- 
cluding the appointment of the orig- 
inal receiver. Fassett v. Tallmadge, 
13 AbbPr- Na Yi)e12. 


48. Nichol v. Murphy, 145 Mich. 
424, 108 NW 704; In re Graff, 86 Nebr. 
535, 125 NW 1091. 


49. Nicoll v. Boyd, 90 N. Y. 516 [aff 
14 NYWklyDig 340]. 


[a] Form of order.—Williamson v. 
Wilson, 1 Bland (Md.) 418, 429. 


50. See cases supra notes 47-49. 


51. Attrill v. Rockaway Beach 
Impry Col, 25) Hun CN. Ys) 3i7/6. 


[a] Original appointment by judge 
in vacation is the exercise of the ju- 
dicial authority of the court and, upon 
the death of the appointee, the vacan- 
cy may be filled by the court in term 
time under a statute providing that if 
any .receiver dies the court that ap- 
pointed him, or, if such court is not 
actually in session, a judge thereof, 
may fill the vacancy. Cogswell v. 
Norwich Second Nat. Bank, 76 Conn. 
252, 56 A 574. 


{[b] Where action is pending in one 
judicial district, the court of another 
district is without power to appoint a 
successor, Attrill v. Rockaway Beach 
Impr. Co., 25 Hun (N. Y.) 376. 


[c] Where cause has been trans- 


inal appointment, an appointment of a 
successor by the court which made 
the original appointment is. void. 
ME eS v. Roselius, 36 La. Ann. 


52. Fowler Jarvis-Conklin 
Mortg. Trust Co., G6 Fed. 14; Dabney 
vy. Gordon Petroleum Co., (Tex. Civ. 


A.) 258 SW 837. 


53. Taylor v. Easton, 180 Fed. 363, 
103 CCA 509; Fowler v. Jarvis- Conk- 
lin Mortg. Trust Co., 66 Fed, 14; 
Buchanan v. Berkshire L. Ins. Co., 96 
Ind. 510; Nichol v. Murphy, 145 Mich. 
424, 108 NW 704; In re Graff, 86 
Nebr. 535, 25 NW 1091. 


[a] Notice to parties sued by re- 
ceiver.—Where upon the death of a 
receiver in a creditor’s suit his suc- 
cessor was appoihted to bring’ suits 
for the purpose of getting in the es- 
tate, notice to defendants in such suits 
is not necessary. Nicoll v. Boyd, 90 


INE) yn 1165 
54. Fowler v. Jarvis-Conklin 
Mortg. Trust Co., 66 Fed. 14. 


55. Smith v. Harris, 135 Ind. 621, 35 
NE 984 


56. De Leonis v. Walsh, 148 Cal. 
254, 82 P 1047. 

57. Wiswell v. Starr, 50 Me. 381. 

58. Receivers: 
In: : 
Creditors’ suits see Creditors’ Suits 

§§ 204, 205. 

Supplementary proceedings see Ex- 
OF ecutions §§ 1048-1058. 


Banks see Banks and Banking §§ 
502, 820. 

Corporations eae see Corpo- 
rations § 3233. 

Mortgaged property see Mortgages 
§ 1702. 

Partnerships 
934, 935. 

Railroads see Railroads § 849, 


59. U. S.—Quincy, etc., R. Co 
Humphreys, 145 U. S. 82, 12 SCt 787, 
36 L. ed. 6382; Union Bank v. Kansas 
City Bank, 136 Us) 223, 10 SCt 1013, 


see Partnership §§ 


94 [53 C.J.] 


him a right to possession,®° except as the order may 
otherwise indicate,®! and to remove the parties to 
the suit from possession;** but it does not in itself 
change the title®® or even the right of possession®4 


34 L. ed. 34; Fosdick v. Schall, 99 U. 
S. 235, 25 L. ed: 339; U.S. Mortgage, 
etc., Co. v. Missouri, etc., R. Co., 269 
Fed. 497 [reh den 272 Fed. 458 and 
certiorari den 256 U. S. 699 mem, 41 
SCt 538 mem, 65 L. ed. 1177 mem]; 
Johnson vy. Garner, 233 Fed. 756; H. 
K. Porter Co. v. Boyd, 171 Fed. 305, 
96 CCA 197; Dayton Hydraulic Co. 
v. Felsenthall, 116 Fed. 961, 54 CCA 
537; Wilder v. New Orleans, 87 Fed. 
843, 31 CCA 249; 
ete:, Tel. Co., 32 Fed. 305; Dick v. 
Struthers, 25 Fed. 103; Naumburg v. 
Hyatt, 24 Fed. 898. 


Ala.—Oates v. Smith, 176 Ala. 39, 
57 S 438. 


Conn.—City Nat. Bank v. Stoeckel, 
103 Conn. 732, 132 A 20. 


Ill.— Bright v. Riedy, 2438 Ill. A. 314; 
Spiegel v. Wolpers, 226 Ill. A. 446, 451 
Eeit Cyei: 

Ind.—Gagnon vy. Baden Lick Sul- 
phur Springs Co., 56 Ind. A. 407, 105 
NE 512. 


Md.—Knabe v. Johnson, 107 Md. 
616, 69 A 420; Gaither v. Stockbridge, 
67 Md. 222, 9 A 632, 10 A 309. 


Mass.—Hayward v. Leeson, 176 
Mass. 310, 57 NE 656, 49 LRA 725. 


N. Y¥.—Sigua Iron Co. v. Brown, 171 
N. Y. 488, 64 NE 194; Keeney v. Home 
Ms Coy TON. YomsoG, 020 7AM Dli60; 
Joseph vy. Nelson Co., 63 App. Div. 
oy 71 NYS 913 [rev on other grounds 

170 N. Y. 451, 68 NE 532]; Shrady 
v. Van Kirk, 51 App. Div. 504, 64 NYS 
itp Ls Fincke. y. Funke, 25 Hun 616; 
Jacobs v. Central Vermont R. COs, 133 
Mise. 144, 228 NYS 705 [aff 225 ’Abp. 
Div. 145, "231 NYS 630 (rev on other 
grounds 250 N. Y. 2383, 165 NE 275)]; 
Rolandelli vy. Stanton, 129 Misc. 270, 
220 NYS 502; Smith v. Pacific Impr. 
Co., 104 Misc. 481, 172 NYS 65; Lath- 
ers v. Hamlin, 102 Misc. 563, 170 NYS 
98; Dow v. Nealis, 47 Mise. Lose vo 
NYS 379; Murray v. Cantor, 18 Misc. 
389, 41° NYS 652, 26 NYCivProc 83; 
Buckley Vv. Harrison, 10 Misc. 683, 31 

‘ NYS 999; Forker v. Brown, 10 Misc. 

164, 310 NYS 827 [aff 159 N. Y. 540 
mem, 53 NE 1125 mem]; Devlin v. 
New York, 4 Misc. 106, 23 NYS 888; 
Brooklyn v. Jourdan, 7 AbbNCas 23. 


Pa.—Yeager v. Wallace, 44 Pa. 294; 
Darling v. Wyoming Coal, etc., Co., 
2 Kulp 142. 

Tex.—Sligh v. Stanley, (Civ. A.) 204 
Sw 70034 Kansas ‘City; etej)R. ‘Co, ‘v. 
Latham, (Civ. A.) 182 SW 717. 


Vt.—Murtey v. Allen, 71 Vt. 377, 45 
A 752, 76 AmSR 1779. 


Va.—Davis v. Bonney, 89 Va. 755, 
17 SE 229. 


W. Va.—Bowling v. Continental Ins. 
Co., 86 W. Va. 164, 108 SH 285, 17 ALR 
376. 


Wis.—Hagedon v. 
Pinn. 61, 39 AmD 275. 


Eng.—In re Marriage, [1896] 2 Ch. 
663. 

“A receiver is always understood 
to hold for the parties entitled.” Mi- 
cou v. Moses, 72 Ala. 439, 442. 


[a] Appointment of a receiver is 
in the nature of an “equitable execu- 
tion,” the court thereby obtaining 
absolute control of the property, with 
full power to adjust claims, deter- 
mine priorities, order sale, and fix the 
‘distribution of funds in: accordance 
with procedure in equity, so that 
claimants thereafter need not litigate 
their claims in plenary suits, but 
may have the same determined in the 
receivership proceedings. Randall v 


State Bank, 1 


-Harland v. Bankers’, 
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judgment.®° 
Wagner Glass Co., 47 Ind. A. 439, 94 
NE 739. 


[b] Rule applied.—The appoint- 
ment of a receiver for the property of 
an insolvent corporation does not 
transfer title to any of the property 
to the United States, although it as- 
serts a claim to preference over other 
creditors. Merryweather v. United 
States, 12 F. (2d) 407. 


60. Oatis v. Smith, 176 Ala. 39, 57 
S 438; Brandt v. Allen, 76 Iowa 50, 
40 NW 82, 1 LRA 653; Parker v. 


Browning, 8 Paige (N. Y.) 388, 35 
AmD 717; In re Day, 34 Wis. 638 (un- 
der an order of appointment of one as 
“receiver of all the moneys, assets, 
and property of the firm of,” etc., it 
is proper for the receiver to take into 
his possession all the property of the 
firm, or claimed to be an‘d in its pos- 


session or the possession of its 
agents). 
61. Wardlaw v. Herrington, 125 


Ga. 828, 54 SE 699. 


[a] TIllustration.—Where the re- 
ceiver is appointed only for the pur- 
pose of completing a sale of land al- 
ready negotiated and of collecting the 
purchase money under the direction of 
the court, the land being in the posses- 
sion of those who applied for the sale, 
the order does not contemplate that 
the receiver should be put in posses- 
sion, and a refusal to deliver posses- 
sion to him is not an interference 
with his rights. Wardlaw v. Herring- 
ton, 125 Ga. 828, 54 SE 699. 


62. In re Muir, 212 Fed. 495, 501 
[eit Cye];9Com:.v. “Overholt; 23) Pa. 
Super. 199; Darling v. Wyoming Coal, 


etc., Co., 2 Kulp (Pa.) 142; Lewis v. 
Germantown, ete., R. Co., 16 Phila. 
(Pa.) 608; Payne v. Baxter, 2 Tenn. 
Chie oie 


“By virtue of an order of appoint- 
ment a receiver becomes invested with 
full right to the possession and con- 
trol of the property. It is in the cus- 
tody of the law, and the control of 
the owner ends for all purposes neces- 
sary to the accomplishment of the 
objects of the suit.” Sligh v. Stanley, 
(Tex. Civ. A.) 204 SW 700, 701. 


[a] Where goods are consigned to 
one for whom a receiver is appointed 
and are stored in a warehouse, they 
are in possession of the receiver and 
within the protection of the court. 
Wood v. National Corp., 265 Fed. 791. 


Books and papers see infra § 132. 


63. Union Bank v. Kansas City 
eres Oe U. S. 223, 10 SCt 1018, 34 L. 
e 


As affecting forfeiture of insurance 
policy see Fire Insurance § 303. 


64 Union Bank v. Kansas City 
Boe We S223) 10 SCt 10138, 34 lL: 
€ ° 


[a] Property of infant.—The ap- 
pointing a receiver is not in every 
case a turning the party out of pos- 
session. Thus where an infant is en- 
titled there can be no color to say 
that the appointing a receiver puts 
the infant out of possession, there be- 
ing no adverse suit inv olving the right 
to the property. Sharp v. Carter, 3 
P. Wms. 375, 24 Reprint 1108. 


{[b] Receiver to receive and man- 
age income.—Where receivers and 
managers of the income and business 
of a company were appointed at the 
instance of mortgage debenture hold- 
ers, but without any direction to the 
company to give up possession of the 
premises, and the receivers entered 
upon the premises for the purpose of 
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in the property,®® nor determine or even affect, the 
rights of the parties except so far as it preserves and 
retaing control of the property to answer the final 
And the possession of the receiver is 


managing and carrying on the busi- 
ness, it was held that there was no 
change of occupation within the Poor 
Rate Assessment and Collection Act 
of 1869, which provided for the appor- 
tioning of the poor rate assessment 
upon change of occupation, so that the 
receivers did not occupy the premises 
in such way as to make them respon- 
sible for the rates. In re Marriage, 
[1896] 2 Ch. 663. 


65. Thompson vy. Phenix Ins. Co., 
sani S: 287, 297, 10 SCt 1019, 34 L. 
ed. 408. 


“The title to property in the hands 
of a receiver is not in him, but in those 
for whose benefit he holds it. Nor in 
the legal sense is the property in his 
possession. It is in the possession of 
the court by him as its Officer.” 
Thompson v. Phenix Ins. Co., supra. 


66. U. S.—Quincy, etc., R. Co. v. 
Humphreys, 145 U. S. 82, 12 SCt 787, 
36 L. ed. 632; Fosdick v. Schall, 99 
U. S. 235, 25 L. ed. 339; Wiswall v. 
Sampson, 14 How. 52, 14 L. ed. 322; 
In re Muir, 212 Fed. 495; In re John 
L. Nelson, ete., Co., 149 Fed. 590; 
Atchison, ete., R. Co. v. Osborn, 148 
Fed. 606, 78 CCA 378 [certiorari den 
207 U. S. 589 mem, 28 SCt 225 mem, 
52 L. ed. 353 mem] (holding that an 
interlocutory order appointing receiv- 
ers for a railroad confers no vested 
rights on any outside creditor and 
makes no provision which cannot be 
modified or changed later or in the 
final decree); Baltimore Bldg., etc., 
Assoc. v. Alderson, 99 Fed. 489, 39 
CCA 609; Central Appalachian Co. v. 
Buchanan, 90 Fed. 454, 33 CCA 598; 
Mercantile Trust Co. v. Missouri, etc., 
R. Co., 41 Fed. 8 


Ala.—Southern Granite Co. v. Wads- 
worth, 115 Ala. 570, 22 S 157; 
Walker, 25 Ala. 81. 


Cal.—Ex p. Cohen, 5 Cal. 494. 


Mie v. Timanus, 12 Fla. 


Ga.—Moise v. Chapman, 24 Ga. 249. 


Ill.— Standish v. Musgrove, 223 Ill. 
500, 79 NE 161; Vandalia v. St. Louis, 


etes RN. Coy (200) TI 73. 0) Nie oa 
Coates v. Cunningham, 80 Ill. 467; 
Burr v. Wentworth, 202 Ill. A. 13; 


Chicago Title, 
LB2eTS AS 55s 
Te A. 607: 


etc., Cov v. Chapman, 
Burleigh v. Keck, 84 
ae Gary v. Brown, 33 Ill. A. 


Ind.—Strebel v. Bligh, 183 Ind. 587, 
109 NE 45; Mead v. Burk, 156 Ind. 
577, 60 NE 338; State v. Sullivan, 120 
Ind. LOT eet NE 1093, 22 NE 325. 


Iowa.—Home Sav., ete., Co. v. Pope 
suri Dist Cr, 127 Towa 1S INIW 


Kan.—Jackson v. King, 9 Kan, A. 
LEO S) aL Ons: 


Md.—Gaither v. Stockbridge, 67 Mad. 
222, 9 A 632, 10 A 309; Washington 
City, etc., R. Co. We Southern Maryland 
oOs, 55 Md. 153; Brown v. Hazle- 
hurst, 54 Md. 26; "State v. Northern 
CRBUn ot. woes Ge Ma. 193% Ellicott iwe 
Warford, 4 Mid. 80; Ellicott v. U. S. 
Insurance Cot ah Gill 307; In re Colvin, 
3 Md. Ch. 278; Williamson v. Wilson, 
1 Bland 418; Chase’s Case, 1 Bland 
206, 17 AmD 277. 


Mass.—HEllis v. Boston, etce., 
LO NESS Ts 2s. 


Pete vprea as v. Fisher, 11 Mo. A. 


N. J.—Journeay v. Brown, 26 N. J. 
IB ilital, 


N. Y.—Brown v. Northrup, 15 Abb 


RivCo:, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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not technically adverse to any party to the litigation 


so as to oust or affect any right.°7 


property a receiver has been appointed has no au- 
thority thereafter to subject it to any legal liability 
in the hands of the receiver,*® or to deal with it in a 
manner which operates as an interference with the 
“But it has been held that 
the owner of property in the hands of a receiver may 
incur debts and give a lien on the property to secure 
the same, which will be valid as against any interest 
the owner may have left, after the payment of all 


recelver’s possession.®® 


ue 333; Leavitt v. Yates, 4 Edw. 
h.—Jay v. Squires, 5 OhS&CP 318, 
7 OLNS 345 

Pa 2Com: v. Overholt, 23 Pa. Super. 
199; Lewis Vv. Germantown, etc., R 
Co., 16 Phila. 608. 

Porto Rico.—Welch v. Central San 
Cristobal, 7 Porto Rico Fed. 200. 

S. C.—Ex p. Dunn, 8 S. C. 207; Hand 
v.  Mabeaase Cte., ECO 8 Se Cu 200k 

Tex.—Gassaway v. Heidenheimer, 
(Civ. A.) 37 SW 343. 

Va.—Davis v. Bonney, 89 Va. 755, 17 
SE 229; Beverley v. Brooke, 4 Gratt. 
(45 Va.) 187. 

W. Va.—Krohn v. Weinberger, 
W. Va. 127, 34 SE 746. 


Wis.—Ford v. Plankington Bank, 87 
Wis. 363, 58 NW 766. 


Eng.—Cook v. Gwyn, 3 Atk. 689, 26 
Reprint 1196; Portman v. Mill, 3 Jur. 
356. \ 
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See also supra § 61. 


[a] Affirmance of order on appeal. 
—A like effect as that which an or- 
der appointing a receiver has upon 
the rights of the parties is given to 
a judgment affirming such order, and 
such affiirmance will not be considered 
in any manner prejudicial to the 
claims. of the parties upon the final 
trial of the cause. Gassaway v. Hei- 
denheimer, (Tex. Civ. A.) 37 SW 343. 


[b] As to rights to be tried in ac- 
tion by receiver.— Where the order au- 
thorizes the receiver to sue for prop- 
erty in the hands of an assignee un- 
der an assignment, the rights of the 
assignee are not determined on the 
application for a receiver, although 
the appointment is based upon the 
invalidity of the assignment for fraud 
or illegality and the assignee is not 
precluded from being heard on the 
validity of the assignment. Jour- 
neay v. Brown, 26 N. J. L. 111. 

Claims, equities, and liens see in- 
fra §§ 147-162. 

Right of action in receiver see in- 
fra §§ 537-541. 

67. Ala.—Wilkinson v. Lehman- 
Durr Co., 136 Ala. 463, 34 S 216. 

Ill.— Bright v. Riedy, 243 Ill. A. 314. 

Miss.—Mays v. Rose, Freem. 703. 

N. Y.—Fincke v. Funke, 25 Hun 616. 

Eng.—Anonymous, 2 Atk. 15, 26 Re- 
print 406; Whitley v. Lowe, 2 De G. 
& J. 704, 59 EngCh 552, 44 Reprint 
1168. 

68. U. S.—lIn re Muir, 212 Fed. 495, 
501 [cit Cyc]. 

Fla.—McKinnon-Young Co. v. Stock- 
ton, 58 Fla. 734, 44 S 237. 

N. Y.—Barnes v. Newcomb, 89 N. Y. 
108. 

Or.—Ford v. Gilbert, 44 Or, 259, 
PS Se 

Philippine.—Kalambakal v. Pamat- 
mat, 34 Philippine 465. 

[a] Where one became a general 
creditor of an auctioneer after the sale 
of the former’s goods by the auction- 
eer, by reason of his having consent- 
ed to the auctioneer’s depositing mon- 
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One over whose | ings.7° 


thereby." 


of the party or 


eys arising from such sale in his own 
general account in the bank, a check 
drawn by the auctioneer in favor of 
such party and an assignment of an 
amount on deposit equal to the amount 
of the check given, after the appoint- 
ment of a receiver of the effects of 
the auctioneer who had become insol- 
vent, conferred no right on the party 
to the moneys on deposit and no right 
of action against the bank. Levy v. 
Cavanagh, 15 N. Y. Super. 100. 

69. In re Hammond Motors Co., 13 
F. (2d) 901; In re Muir, 212 Fed. 495, 
501 [cit Cyc]; Jaggers v. Sparks, 127 
ALK,” SO ilIon SVE OLS sEnornton, Vv. 
Washington Sav. Bank, 76 Va. 432. 


[a] A release of a mortgage ex- 
ecuted by the holder for whom a re- 
ceiver had been appointed after insti- 
tution of suit on the mortgage by the 
receiver is of no validity. Jaggers v. 
Sparks, 127 Ark. 567, 193 SW 67. 

Protection of property from inter- 
ference see infra §§ 131-146. 

70. Lauraine v. Vaughn, (Tex. Civ. 
A.) 193 SW 712; Lauraine v. Master- 
son, (Tex. Civ. A.) 193 SW 708. 

71. Montgomery v. Merrill, 
Mich. 338. 

Duration and termination of receiv- 
ership generally see supra §§ 106-116. 
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72. Time as of which custody at- 
taches see infra §§ 128-130. 
S.—Ex p. Tyler, 149 U. S. 


7Sa.- Wn 
164, 13 SCt 785, 37 L. ed. 689; Quin- 
ey, etc., R. Co. v. Humphreys, 145 U. 
S. 82, 12 SCt 787,-36 L. ed. 632; Thomp- 
son v. Phenix Ins. Co., 136 (Wie St 287, 
10 SCt 1019, 34 L. ed. 408 (where it 
was said that in a legal sense the 
property was not in the possession of 
the receiver but was in the possession 
of the court by the receiver as its 
officer); HMosdick v. Schall, 99 U. S. 
235, 20. .-ed. 3393 -Davis v. Gray,*16 
Wall. 203, 21 L. ed. 477; Booth v. 
Clark, i7 How. 322, 15 L. ed. 164; Wis- 
wall v. Sampson, 14 How. 52, 14 L. ed. 
322; In re Hammond Motors Co., 13 F. 
(2d) 901; In re Muir, 212 Fed. 495; 
Dayton Hydraulic Co. v. Felsenthal, 
116 Fed. 961, 54 CCA 537; New York 
Cent. Trust Co. v. Worcester Cycle 
Mfg. Co., 110 Fed. 491; Baltimore 
Bldg., etc., Assoc. v. Alderson, 99 Fed. 
489, 39 CCA 609; Rothschild v. Has- 
brouck, 65 Fed. 283; Central Trust 
Co. v. St. Louis, ete.," R.-Co.,7 41 Bed. 
555; Naumburg v. Hyatt, 24 Fed. 898; 
Kennedy v. Indianapolis, ete., R. Co., 3 
Fed. 97, 2 Flipp. 704; In re Merchants 
Ins: Co., 17 F. Casi No. 9,441, 3 Biss. 
165; De Visser v. Blackstone, 7 F. 
Cas. No. 3,840, 6 Blatchf. 235. 

Ark.—Campbell v. Hargraves, 181 
Ark. 492, 26 SW (2d) 876; Walker v. 
Geo. Taylor Commission Co., 56 Ark. 
1,18 SW 1056, 19 SW 601. 

Cal.—Coburn v. Ames, 57 Cal. 201. 

Conn.—City Nat. Bank v. Stoeckel, 
103 Conn. 732, 132 A 20. 

eee a es. v. Beckwith, 6 
Del. Ch. 72, 33 A 620. 

iDy gate York L. Ins. Co. v. Bond 
Bldg. Co., 47 App. 253; Fields v. U. 
S., 27 App. 433 [certiorari den 205 U. 
S. 292, 27 SCt 548, 51 L. ed. 807]. 

Fla.—Mirror Lake Co. vy. Kirk Se- 


[§ 118] B. Custody of Court.7? 
it may be stated that property in the possession of a 
receiver is in custodia legis; that the receiver’s pos- 
session is the possession of the court for the benefit 
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_prior claims allowed in the receivership proceed- 


Expiration of receivership. A receiver’s right, be- 
ing purely for the purposes of the suit, cannot out- 
last the suit nor be used for any purpose not justified 


As a general rule 


parties ultimately entitled,’* nor is 


curities Corp., 98 Fla. 946, 124 S 719; 
McKinnon- Young COmy. Stockton, 55 
Fla. 708, 46 S 87. 


Ga.—Coker v. Norman, 162 Ga. 351, 
133 SE 740; Coker v. Norman, 162 
Ga. 238, 133 SE 243; Penton v. Hall, 
140 Ga. 576, 79 SE 465; Tindall v. 
Wescott, 113 Ga, 1114, 39 SE 450, 55 
LRA 225; Charters v. Candler, 94 
+a. 210, 21 SE 518; Wikle v. Silva, 
70 Ga. 717; Field v. Jones, 11 Ga. 413. 


Ill.—Kneisel v. Ursus Motor Co., 316 
Ill. 336, 147 NE 248, 39 ALR 1; Nev- 
itt v. Woodburn, 190 Ill. 283, 60 NE 
500; People v. Weigley, 155 Ill. 491, 
40 NE 300; Coates v. Cunningham, 80 
Ill. 467; Hooper v. Winston, 24 Ill. 
353; Bright v. Riedy, 243 Ill. A. 314. 


Ind.—Ohio, etc., R. Co. v. Fitch, 20 
Ind. 498; Gagnon v. Baden-Lick Sul- 
pher Springs Co., 56 Ind. A. 407, 105 
NE 512; Polk v. Johnson, (A.) 76 NE 
634; Hay v. McDaniel, 26 Ind. A. 683, 
60 NE 729. 


Iowa.—McCarthy v. Cutchall, 225 
NW 865; First Trust Joint Stock 
Land Bank v. Ogle, 208 Iowa 15, 221 
NW 5387; Albia First Nat. Bank v. 
White Ash Coal Co., 188 Iowa 1227, 
176 NW 287, 12 ALR 286; Home Savy- 
ings, etc., Co. v. Pope County Dist. 
Ct., 121 Towa 1, 95 NW 522; State 
Cent. Sav. Bank v. Fanning Ball-Bear- 
ing Chain Co., 118 Iowa 698, 92 NW 
712; Montreal Bank vy. Chicago, etc., 
R. Co., 48 Iowa 518. 


Kan.—Fleeger v. Swift, 122 Kan. 6, 
251 P 187; State v. Hubbard, 58 Kan. 
797, 51 P 290, 39 LRA 860; Jackson 
v. King, 9 Kan. A. 160, 58 P 1013. 

Ky.—Hazelrigg v. Bronaugh, 78 Ky. 
62; Johnson v.-Gunter, 6 Bush 534; 
Fig abe v, Page, 76 SW 128, 25 KyL 

La.—In re New Iberia Cotton Mill 
€o., 109 La. 875, 38 S 903: 


Me.—Morrill v. Noyes, 56 Me. 458, 
96 AmD 486. 


Md.—Forest Lake Cemetery v. Ba- 
ker, 113 Md. 529, 77 A 8538, 858; Gaith- 
er v. Stockbridge, 67 Md. 222, 9 A 632, 
10 A 309; Ellicott v. Warford, 4 Md. 
303) Mllicott vi) U.S. insurance Cos 
7 Gill 307; In re Colvin, 3 Md. Ch. 
ree Williamson y. Wilson, 1 Bland 


Mass.—Boston Penny Sav. Bank, 
v. Boston, etc., R. Co., 244 Mass. 488, 
138 NE 907; Harrison v. J, J: War- 
ren Co., 183. Mass. 123, 69 NE 589. 


Mich.—Peo. v. Brooks, 40 Mich. 333, 
29 AmR 534. 


Minn.—Peterson v. Darelius, 168 
Minn. 365, 210 NW 38; Henning v. 
Raymond, 35 Minn. 303, 29 NW 132. 


Miss.—State Bank v. Duncan, 52 
Miss. 740; Mays v. Rose, Freem. 703. 

Mo.—State v. Reynolds, 209 Mo. 161, 
107 SW 487, 123 AmSR 468, 15 LRANS 
963, 14 AnnCas 198. 

Nebr.—Veith vy. Ress, 60 Nebr. 
NW 116. 

N. J.—Scranton Button Co. v. Neon- 
lite Corp., 105 N. J.-Eq. 708, 149 A 


52, 82 


369; Boice v. Conover, 54 N. J. Eq. 
531, 35 A 402; Higgins v. Gillesheiner, 
26 N. J. Eq. 308. 


N. M.—Terry v. Martin, 7 N. M. 54, 
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such legal custody altered by the removal of the re- 
ceiver and the appointment of another in his place.7# 
But this rule applies only where the receiver’s pos- 
session is a lawful possession under a lawful order 


of court,’® and only to property which the receiver 
was appointed to hold.*® A mere order that a receiv- 
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does not place the property in custodia légis.77 

[§ 119] C. Estate or Interest of Receiver. An 
ordinary receiver, appointed under the general pow- 
ers of the court, does not by the mere fact of his 
appointment become vested with any title or estate 


er shall be appointed, before his actual appointment, 


wan bP abi 


N. Y.—Central Trust Co. v. Pitts- 
bhure.ete.. oR. Co, 223 Ni. ¥. 34% 119 
NE 565; Walling v. Miller, 108 N. Y. 
173, 15 NE 65, 2 AmSR 400; Atty.-Gen. 
v. Guardian Mut. L. Ins. Co., 77 N. Y. 
272; Foster v. Townshend, 68 N. Y. 
203, 2 AbbNCas 29 [rev on _ other 
grounds 6 Daly 136, 12 AbbPrNS 469]; 
O’Mahoney v. Belmont, 62 N. Y. 133 
Patt a7. Novy. Super, 223, 380]; Bunt 
v. Wolfe, 2 Daly 298; Smith v. Pacific 


Impr. Co., 104 Misc. 481, 172 NYS 65; 
Lathers v. Hamlin, 102 Mise. 563, 170 
NYS 98; Fallon v. Egberts Woolen 


Mill Co., 31 Misc. 523, 64 NYS 466 [aff 
56 App. Div. 585, 67 NYS 347]; Felter 
v. Maddock, 11 Mise. 297, 32 NYS 292; 
Devlin v. New York, 4 Misc. 106, 23 


NYS 888; Eddy v. Cooperative Dress 
Assoc., 3 NYCivProe 434; Brooklyn 
v. Jourdan, 7 AbbNCas 238; Corey v. 


Lang, 12 AbbPrNS 427; Devendorf v. 
Dickinson, 21 HowPr 275; Van Rens- 
selaer v. Emery, 9 HowPr 135; Al- 
bany City Bank v. Schermerhorn, 9 
Paige 372, 38 AmD 551; Noe v. Gib- 
son, 7 Paige 513; Watkins v. Pinkney, 
3 Edw. 533. 


N. C.—Gobble v. Orrell, 163 N. C. 
489, 79 SE 957; State v. Norfolk, etc., 
R. Co., 152 N. C. 785, 67 SE 42, 26 LRA 
NS 710, 21 AnnCas 692; Pelletier v. 
Greenville Lumber Co., 123 N. C. 596, 
31 SE 855, 68 AmSR 837; Battle v. 
Davis, 66 N. C. 252; Skinner v. Max- 
well, 66 N. C., 45, 68 N. C. 400. 

Oh.—Snyder v. Snyder, 1 OhS&CP 
340, 31 CineLBul 256; Marshall v. 
Walter A. Caverly Co., 5 OHNPNS 195. 


Okl.—Mills v. Daubenheyer, 96 OkKl. 
268, 222 P 523; Foster v. Field, 13 Okl. 
230; %4 P3190. 

Or.—Farmers’ L. & T. Co. v. Oregon 
IPACh he CO.Sd Or ols 4s: E7106; 65 
AmSR 822, 38 LRA 424. 

Pa.—Robinson v. Atlantic, etc., R. 
Co., 66 Pa. 160; Yeager v. Wallace, 44 
Pa. 294; Darling v. Wyoming Coal, 
ete., Co., 2 Kulp 142. 

Philippine.—Teal Motor Co., Inc. v. 
Manila Ct. of First Instance, 51 Phil- 
ippine 549; Kalambakal v. Pamatmat, 
34 Philippine 465; In re Gomez, 6 Phil- 
ippine 647. 

Porto Rico.—Welch v. Central San 
Cristobal, 6 Porto Rico Fed. 564. 

Ss. C.—Fant v. People’s Bank, 148 S. 
C. 159, 145 SE 927; Peurifoy v. Gam- 
ble, 145 S. C. 1, 142 SE 788; Carroll v. 
Gash Mills, 125 S. C. 332, 118 SE 290. 


Tenn.—Jones v. Moore, 106 Tenn. 
188, 61 SW 81; Weaver v. Duncan, 
(Ch. AS 1899) 56 sae 39; Payne v. 
Baxter, 2 Tenn. Ch. 51 

Tex.—Texas, etc., ie Com ayv. Gay, 


S6eTex. 571, 26 SW Doo) 25 LRA bas 
Russell v. Texas, etc., R. Co., 68 Tex. 
646, 5 SW 686; Chapman v. Guaranty 
State Bank, (Commn. A.) 267 SW 690, 
695 [cit Cyc]; Bateman v. Brown, 
(Civ. A.) 297 SW 7738; Sligh v. Stan- 
ley, (Civ. A.) 204 SW 700. 


Vt.—Underhill v. Rutland R. Co., 
90 Vt. 462, 98 A 1017; Murtey v. Al- 
len, 71 Vt. 377, 45 A 752, 76 AmMSR 779; 
Vermont, ete., R. Co. v. Vermont Cent. 
OO: e468 Vitae OZen 

Va.—Thornton v. Washington Sav. 
Bank, 76 Va. 432; Beverley v. Brooke, 
4 Gratt. (45 Va.) 187. 


Wash.—Union Mach., etc., Co. v. 
McCush, 104 Wash. 62, 175 P 559. 


W. Va.—Beardsley Co. v. V. Ash- 
down, 73 W. Va. 1382, 80 SE 128. 


Wis.—Neeves v. Boos, 86 Wis. 313, 
56 NW 909. 


Eng.—Hutchinson vy. Massareene, 2 
Ball & B. 55; Ames vy. Birkenhead 
Docks, 20 Beav. 332, 52 Reprint 630; 
Delany v. Mansfield, 1 Hog. 234; An- 
gel v. Smith, 9 Ves. Jr. 335, 32 Reprint 
632. 

[a] Sufficiency of possession.— 
Where owner in possession of busi- 
ness property merely formally con- 
tested appointment of receiver, and 
thereafter accepted employment from, 
and delivered key of building to, the 
receiver, and permitted him to collect 
rents, the property was in custodia 
legis. Cox-Rushing Greer Co. v. Rich- 
ardson, (Tex. Civ. A.) 277 SW 718. 


[b] Rule qualified.—Where a re- 
ceiver was appointed in an action for 
the administration of the estate of a 
decedent who had mortgaged shares 
in a company and the company issued 
debenture bonds to him for dividends 
on the shares which accrued in the 
mortgagor’s lifetime, the court, upon 
holding that the mortgagee was not 
entitled to such bonds said that money 
in the hands of a receiver is not in 
custodia legis in the same way as if 
it were in the hands of a sequestra- 
tor; that the true rule is that in each 
case the nature of the action and the 
object of the appointment of the re- 
ceiver must be regarded. In re Hoare, 
[1892] 3.Ch. 94. 


Possession after determination of 
rights see infra § 165. 


Representative character of receiv- 
er in management of property gener- 
ally see infra §§ 164-167. 


74. State v. Reynolds, 209 Mo. 161, 
107 SW 487, 123 AmSR 468, 15 LRANS 
963, 14 AnnCas 198. 


75. Read v. Brayton, 143 N. Y. 342, 
38 NE 261. 


76. Shapiro v. Goldman, 253 Mass, 
60, 148 NE 217. And see infra § 122. 


77. Dutcher v. Culver, 24 Minn. 584. 


78. U. S.—Thompson y. Phenix 
Ins. Co., 136 U. S. 287, 10 SCt 1019, 34 
L. ed. 408; Union! Bank v. Kansas City 
Bank, 136 U.S: 223, 10 SCt 10138, 34 
L. ed. 341; Bethel Bank v. Pahquioque 
-Bank, 14 Wall. 383, 20 L. ed. 840; Pen- 
der County Drain, Dist. No. 4-v. La- 
fayette Southside Bank, 27 F. (2d) 
286; U. S. Mortgage, etc., Co. v. Mis- 
souri, ete., R. Co., 269 Fed. 497 [reh 
den 272 Fed. 458, and certiorari den 
256 'U. S. 699 mem, 41 SCt 538 mem, 
65 Lived, 1177 mem]; In re Muir, 212 
Fed. 495, 501 [cit Cyc]; Pennsylvania 
Steel Co. v. New York City a Con 
LOSS Ded ail. liOCAs 50S elrey miss 
Fed, 339]; Dayton Hydraulie Co. v. 
Felsenthail, 116,Hed. 961, 54 CCA 537 


Harland v. Bankers’, etc., Tel. Co., 32 
nape 3055 Naumburg” Vv. Hyatt, 24. Fed. 


Ala.—Oates v. Smith, 176 Ala. 39, 
57 S 488; Southern Granite Cos. vi 
Wadsworth, 115 Ala. 570, 22 S 157. 


Ga.—Bennett v. Green, 156 Ga. 572, 
119 SE 620, 623 [cit Cyc]. 


Ill.—Thomas vy. Van Meter, 164 Ill. 
304, 45 NE 405; Heffron v. Gage, 149 
Ill. 182, 36 NE 569; Union Trust Co. 
Va Weber, 96 Ill. 346; Spiegel v. Wolf- 
ers, (2269111. 7 Ae 446: Chicago Fire 
Proofing Co. v. Park Nat. Bank, 44 


in the property involved,’* he being a mere custo- 


Ill. A. 150 [aff 145 Tl. 481, 32 NE 534]. 


Ind.—Manlove v. Burger, 38 Ind. 
211; Polk v. Johnson, (A.) 76 NE 634. 


Kan.—Jackson y. King, 9 Kan. A. 
160, 58 P 1013. 


Md.—Dietrich vy. O’Brien, 122 Md. 
482, 89 A 717; Gaither v. Stockbridge, 
67 Md. 222, 9 A 632, 10 A-309; Bll 
cott v. Warford, 4 Md. 80; Ellicott 
v. U. S. Insurance Co., 7 Gill 307; 
Matter of Colvin, 3 Md. Ch. 278; Wil- 
liamson v. Wilson, 1 Bland 418. 


Mass.—Harrison v. J. J. Warren 
Co., 188 Mass. 123, 66 NE 589; Hillis 
Vv. Boston; etc. R: Co: 107 Masss 1. 


Mich.—Montgomery vy. Merrill, 
Mich. 338. 


Minn.—Henning vy. 
Minn. 303, 29 NE 132. 


Mo.—State v. Small, 
199 SW 127. 


Mont.—State v. Yellowstone County 
Thirteenth Judicial Dist. Ct., 50 Mont. 
259, 146 P 539. 


N. Y,.—Sigua Iron Co. v. Brown, 171 
N. Y. 488, 64 NE 194; Stokes v. Hoff- 
man House, 167 N. Y. 554, 60 NE 667, 
53 LRA 870; Herring v. New York, 
etc., R: Co., 105 N. Y. 340, 12 NE 762; 
Prentiss v. Nichols, 100 N. Y. 227, 3 
NE 81; Keeney v. Home Ins. Co., 71 
N. Y. 396, 27 AmR 60; Mutual Brew- 
ing Co. v. New York, etc., Ferry Co., 
16 App. Div. 149, 45 NYS 101; Wil- 
son v. Allen, 6 Barb. 542; Jacobs v. 
Central Vermont R. Co., 132 Misc. 
144, 228 NYS 705 [aff 225 App. Div. 
145, 231 NYS. 630 (rev on other 
grounds 250 N.Y. 233, 166 NB 275)05 
Russell v. Washington bins. co. 
62 Misc. 403, 115 NYS 950; Felter v. 
Maddock, 11 Misc. 297, 32 NYS 292; 
Forker v. Brown, 10 Mise. 161, 30 NYS 
827 [aff 159 N. Y. 540 mem, 53 NE 
1125 mem]; Devlin v. New York, 4 
Mise. 106, 23 NYS 888; Wilson v. 
Wilson, 1 Barb. Ch. 592. 


. ey v. Maumee Cycle Co., 
64 Oh. St. 205, 60 NE 207; Lafayette 
Bank v. Buckingham, 12 Oh. St. 419; 
Morley v. Cleveland Hippodrome Co., 
23 Oh. ‘Cir Ct. NOS. 2905.7 sbemantry. 
MacLennan, 28 Oh. Cir. Ct. 137 [aff 
75 Oh. St. 643 mem, 80 NE 1129 mem]; 
Monnett v. Columbus, ete., R. Co., 26 
Oh. Cir. Ct. 469; Snyder v. Snyder, 1 
OhS&CP 340, 31 CineLBul 256; Her- 
man Lackman Brewing Co. v. Payne, 
21 OhNPNS 208. 

Pa.—Singerly v. Fox, 75 Pa. 112; 
Yeager v. Wallace, 44 Pa. 294; Com. v. 
Overholt, 23 Pa~ Super. 199; Dar- 
ling v. Wyoming Coal, etc., Co., 
Kulp 142. 

R. I.—In re Keach, 14 R. I. 571. 

Tex.—Abbey v. International, etc., 
R, Co. ow hex Civ.wAs ZO 2a o Wis goss 

Vt.—Murtey v. Allen, 71 Vt. 377, 45 
A 752, 76 AmSR 779. 

Va.—Davis vy. Bonney, 89 Va. 755, 
17 SE 229; Boyle v. Townes, 9 Leigh 
(36 Va.) 158. 


W. Va.—Bowling v. Continental Ins. 
os 86 W. Va. 164, 103 SE 285,17 ALR 
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Raymond, 35 


272 Mo. 507, 


Eng.—Skip v. Harwood, 3 Atk. 564; 
26 Reprint 1125; Gresley v. Aidderley, 
1 Swanst. 573, 36 Reprint 510. 

Ont. Rees Venduepau, 19) Us Cy 
CP rat 

[a] Title in court.—While a com- 
mon-law receiver is not the assignee 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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dian thereof for the court,’® and for the benefit of 
the party ultimately proved to be entitled.®° 
cial statutory receivers, however, may be vested with 
title under the terms of the statutes providing for 
their appointment and defining their powers*! as, 
for example, receivers in supplementary proceed- 
ings*? or upon the insolvency®* or winding up*4 of a 
Further it has been held that receivers 
appointed by a final decree who are to collect the 
estate, reduce it to possession, and, 
received, pay the judgment in the action in which 
they are appointed, take legal title;®® 
judgment expressly vesting title to realty in a re- 
ceiver confers on him more than a mere right of 


corporation. 


or owner, beneficially at least, of the 
property intrusted to him, it is an in- 
complete and inaccurate statement of 
his relations to the property to say 
that he is merely its custodian. 
Where a court has taken property in- 
to its own charge and custody, for the 
purpose of administration and dis- 
position, in accordance with the rights 
of the parties to the litigation, the 
title of the property for the time be- 
ing, and for the purposes of such ad- 
ministration, may, in a sense, be said 
to be in the court. Henning v. Ray- 
mond, 35 Minn. 3038, 29 NE 132. 


[b] The receiver takes no benefi- 
cial title.—Knabe v. Johnson, 107 
Md. 616, 69 A 420. 


[ec] Assignees and receivers dis- 
tinguished.—Cheney v. Maumee Cycle 
Co.,.64 Oh. St. 205, 60 NE 207. 


{d] A receiver differs from an as- 
signee in bankruptcy in that the lat- 
ter is vested with the legal title to an 
unexpired term of a lease held by the 
bankrupt, while a receiver has no es- 
tate in a lease or other property, but 
is a mere custodian for the court. 
Dietrich v. O’Brien, 122 Md. 482, 89 
PARR al lg 


[e}” A receiver appointed pendente 
lite to hold the property until the 
determination of the suit takes no ti- 
tle to the property. Quincy, etc., R. 
Co. v. Humphreys, 145 U. S. 82, 12 SCt 
787, 36 L. ed. 632; Harland v. Bank- 
ers’, ete., Tel. Co., 32 Fed. 305; Ben- 
nett v. Green, 156 Ga. 572, 119 SH 620; 
Union Trust Co. v. Weber, 96 Ill. 
346; New York Terminal Co. v. Gaus, 
204 N. Y. 512, 98 NE 11; Sigua Iron 
Co. v. Brown, 171 N. Y. 488, 64 NE 194; 
Stokes v. Hoffman House, 167 N. Y. 
554, 60 NE 667, 53 LRA 870; Decker 
v. Gardner, 124 N. Y. 334, 26 NE 814, 
11 LRA 480; U. S: Trust Co. v. New 
York;.ete., R. Co., 101 N. Y. 478, 5 NE 
316, 9 NYCivProc 113; Keeney v. Home 
ins, Cos TON. Y-3964.27 Am Ri 605 [rev 
3 Thomps. & C. 478]; Foster v. Town- 
shend, 68 N. Y. 203, 2 AbbNCas 29 [rev 
on other grounds 6 Daly 136, 12 AbbPr 
NS 469]; Rinehart v. Hasco Bldg. Co., 
153 App. Div. 153, 138 NYS 258; Shra- 
dy v..Van Kirk, 51 App. Div. 504, 64 
NYS 731; Matter of Thompson, 10 
App. Div. 40, 41 NYS 740; Matthews 
v. Cooper, 21 "NYS (aus Ogden v. Arnot, 
200Fian CONS.) 146; "Fincke Vv. Funke, 
25 Hun (N. Y.) 616; Lathers v. Ham- 
lin, 102 Misc. 563, 170 NYS 98; How- 
ell v. German Theatre, 64 Misc. 110, 
117 NYS 1124; Dow v. Nealis, 47 Misc. 
153, 98 NYS 379; Metropolitan L. Ins. 
Co. v. Sanborn, ’34 Misc. 531, 69 NYS 
1009; Felter v. Maddock, 11 Misc. 297, 
32 NYS 292; Devlin v. New York, 
4 Misc. 106, 23 NYS 888; Brooklyn v. 
Jourdan, 7 AbbNCas (N. Y.) 23. 

[f] In the case of leasehold prop- 
erty it is not as owner of the reversion 
that the receiver exercises the right 
of distress. Campbell v. Lepau, 19 

OP CORMIEN MEO ais) swe 

[g] Patents.—A patent right does 
not pass to a receiver of the property 
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Spe- 


from the funds 


and that a 


of the owner merely by virtue of his 
appointment, and without an assign- 
ment in writing. Ball v. Coker, 168 
Fed. 304; Clan Renald v. Wyckoff, 41 
N. Y. Super. 527, 52 HowPr 509; In 
re Keach, 14 R. I. 571. 


[h] Rule applied.—The naked le- 
gal title to a subscription for stock 
in a corporation did not pass to the 
receiver, it not being essential to the 
proper discharge of his duties, al- 
though he was, by the order appoint- 
ing him, vested with the power, right, 
and title so far as it was necessary 
to take possession of the road, to op- 
erate it and assert the company’s 
title to property in the hands of oth- 
ers. Coler v. Grainger County, 74 Fed. 
16, 20 CCA 267. ° 


[i] In an action for trespass by a 
receiver of-a telegraph company for 
eutting telegraph wires, plaintiff's 
damages depend upon the extent of 
the interruption of his use and posses- 
sion, he being not the owner but mere- 
ly the custodian of the property, and 
evidence as to the value of the tele- 
graph system not material to such 
damage is improperly admitted, 
Farnsworth v. Western Union Tel. Co., 
3 Silv. Sup. 30,46 NYS 735. 


Insurable interest of receiver in 
property see Fire Insurance § 4 text 
and note 49. 

79. See supra § 118. 

80. See supra § 118. 


81. Fincke v. Funke, 25 Hun (N. 
Yi) 616: 
[a] Effect of conferring right to 


sue.—Under a statute giving receiv- 
ers and committees of lunatics and 
habitual drunkards, appointed by a 
decree of the court of chancery, the 
right to sue in their own names for 
any debt, etc., it was held that the ti- 
tle of the receiver was complete. Wil- 
son v. Allen, 6 Barb. (N. Y.) 542. 


82. See Executions § 1048 et seq. 
83. See Corporations § 3233. 

84. See Corporations § 3859. 

85. 


Passavant v. Bowdoin, 60 Hun 
433, 15 NYS 8. 


86. Hovel v. Kaufman, (Tex. 
Commn. A.) 280 SW 185 [aff (Civ. A.) 
266 SW 858]. 


87. See supra §§ 117, 118. 


Time of vesting of rights see infra 
§§ 128-130. 


88. Wilson v. Allen, 6 Barb. (N. Y.) 
542; Albany City Bank v. Schermer- 
horn, Clarke (N. Y.) 297 [rev on oth- 
er grounds 9 Paige 372, 38 AmD 551]; 
Iddings v. Bruen, 4 Sandf. Ch. (N. Y.) 
417; Mann v. Pentz, 2 Sandf. Ch. 257 
[rev on other grounds 3 N. Y. 415]; 
Tillinghast v. Champlin, 4 R. I. 173, 
67 AmD 510; Barker v. Dayton, 28 
Wis. 367. See In re Muir, 212 Fed. 
495, 502 (where the court said: “We 
are of the opinion that title to the 
personalty vested in the receiver. At 
any rate, the receiver acquired there- 
by the possession thereof’’). 
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possession coupled with a power.®® 


[§ 120] D. Assignment or Conveyance to Receiver. 
An order for a receiver, wken completed, passes to 
the receiver the rights to the property and effects 
which he takes under the order’? without an assign- 
ment®® or conveyance.®® 
receiver an assignment®® or, in the case of real prop- 
erty, a conveyance®? is requisite, in the absence of a 
statutory provision to the contrary,®? and in any case 
an assignment may be proper®® or in accordance with 
the usual practice.®4 
sirable the court may compel the owner of the prop- 
erty to execute a conveyance or assignment thereof 
to the receiver,®® and an action by the receiver to 


But to vest legal title in the 


Whenever necessary or de- 


[a] Equitable execution.—The ap- 
pointment of a receiver, by way of 
equitable execution, at the instance of 
a judgment creditor, is held to oper- 
ate as an immediate delivery of the 


land in execution. Ex p. Evans, 13 
ChiDs 252: 
89. Ellis v. Vernon Ice, ete., Co., 


86 Tex. 109, 23 SW 858. See Russell 
v. Texas, ete., R. Co., 68 Tex. 646, 5 
SW 686 (holding that no formal as- 
signment is necessary to pass the 
title to real estate sold by a receiv- 
er under an order of court; that it is 
not a question whether the receiver 
had title but whether the court had 
power to pass the title, and that the 
assignment is a matter entirely for- 
mal as evidenced by the fact that no 
reassignment is necessary to reinvest 
the assignor with title if the purposes 
of the suit are accomplished without 
sale). 

90. Mann v. Pentz, 2 Sandf. Ch. 257 
[rev on other grounds 3 N. Y. 415]; 
King v. Cutts, 24 Wis. 627. 


91. St. Louis, ete., Coal, etc., Co. 
Vv. poandoval (Coal sete. Corn uembuls 
32; Barker v. Dayton, 28 Wis. 367. 

Effect of sale on execution after 
appointment of receiver see infra § 
161. 


92. See statutory provisions. 

[a] In New York, since the code, 
no conveyance iS necessary to vest 
the legal title of either real or per- 
sonal property in the receiver. Por- 
ter v. Williams, 9 N. Y. 142, 59 AmD 
519, 12 HowPr 107. 

Receivers appointed in: 

Cor suits see Creditors’ Suits, 
04, 
Supplementary proceedings see HEx- 

ecutions §§ 1048, 1049. 

938. Mann v. Pentz, 2 Sandf. oe 
ion [rev on other grounds ON eyes 


94. Mann v. Pentz, supra. 


95. U. S.—Pierce v. Bound Brook 
Engine, etc., Co.,:274 Fed. 221; Hogg 
v. Hoag, 80 Fed. 595; Tomlinson, etc., 
Mfg. Co. v. Shatto, 34 Fed. 380. 


Ill.—Heffron v. Gage, 149 Ill. 182, 36 
NE 569; Union Trust Co. v. Weber, 
96 Ill. 346. 


Minn.—Towne v. Campbell, 35 Minn. 
231, 28 NW 254. 


N. Y.—Atty.-Gen. v. Atlantic Mut. 
i Ins. (Con 100) Na 279% 3) Ne oS 
Chautauque County Bank vy. Risley, 
19 N. Y. 369, 75 AmD 347; Chautauque 
County Bank v. White, 6 N. Y. 236, 
57 AmD 442; Graham vy. Lawyers Ti- 
tleninss Cox "20 App. Div. 440, 46 NYS 


1055, 4 NYAnnCas 379; Fincke v. 
Funke, 26 Hun 616; Fenner y. San- 
born 37 Barb. 6105" Weller vive Jee bs 


Pace Tobacco Co., 2 NYS 292; Hudson 
v. Plets, 11 Paige 180; Chipman v. 
Sabbaton, 7 Paige 47; Fitzburgh v. 
Everingham, 6 Paige 29; Cagger v. 
Howard, 1 Barb. Ch. 368; Green v. 
Winter, 1 Johns. Ch. 60; Albany City 
Bank vy. Schermerhorn, Clarke 297 
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compel a conveyance has been held maintainable.*® 
So where, from the peculiar nature of the property 
coming to the hands of the receiver, some further 
conveyance than the usual assignment from the debt- 
or to the receiver is necessary to vest in the receiver 
the complete legal title and enable him to dispose of 
the property to advantage, and to protect it while 
he holds it, the court ex necessitate must have the 
power to compel the judgment debtor to execute such 
further conveyance.®’ +An assignment of defendant’s 
personal and real estate in compliance with the or- 
der of appointment is effectual to pass the assignor’s 
lands without any specific description thereof.?*® 

[§ 121] E. Attornment or Accounting by Ten- 
A receiver of rents and profits to whom the 
tenants have attorned or accounted is constructively. 
in possession, being placed in the shoes of the land- 
The relation of landlord and tenant is cre- 


ants.°° 


lord.? 


[rev on other grounds 9 Paige 372]; 
Iddings v. Bruen, 4 Sandf. Ch. 223; 
Mann y. Pentz, 2 Sandf. Ch. 257 [rev 
-. on other grounds 3 N. Y. 415]. 


R. I—Arnolds Pet., 15 R. I. 15, 23 
A 31. 


[a] Patents.—(1) The court may 
compel a debtor to execute an as- 
signment of a patent to a receiver. 
Clan Renald v. Wyckoff, 41 N. Y. Su- 
per. 527, 52 HowPr 509; In re Keach, 
14 R. 1. 571. (2) The receiver cannot 
assign the patent so as to pass legal 
title unless the owner joins in the 
assignment. See Patents § 3871 text 
and note 65. 


[b] After a conveyance of land to 
a receiver under order of court, a judg- 
ment obtained against the ‘debtor does 
not bind the land. Chautauque Coun- 
eee v. White, 6 N. Y. 236, 57 AmD 
442, 


[ec] Ferm of order.—Iddings v. 
Bruen, 4 Sandf. Ch. (N. Y.) 417, 418. 
See Cole v. Tyler, 65 N. Y. 73 (hold- 
ing that since the court had authority 
to order a transfer of real property to 
its receivers, the direction that the 
receiver sell, execute deed, etc., in a 


decree setting aside a conveyance as} 


fraudulent under a bill by judgment 
creditors for that purpose, if errone- 
ous, could be rectified only by an ap- 
plication to correct the judgment and 
not by appeal from it, the matter be- 
ing one of detail only). 4 


Ordering conveyance or assignment 
of property outside of jurisdiction see 
infra § 144. 


96. Barker vy. Dayton, 28 Wis. 367. 


97. Atkinson v. Foster, 27 Ill. A. 
63 [aff 134 Ill. 472, 25 NE 528]. 


[a] Ordering execution of power 
of attorney.—The court may order a 
defendant, over whose property a re- 
ceiver has been appointed, to execute 
a power of attorney enabling the re- 
ceiver to vote stock in a corporation. 
Atkinson v. Foster, 27 Ill. A. 63 [aff 
134 Ill. 472, 25 NE 528]. 


[b] Form of order.—Atkinson v. 
Hoster, 27 Iil..A. 68, 65,faff 134 111. 
472, 25 NE 528]. 


98. Chautauque County Bank vy. 
White, 6 N: Y. 236, 57 AmD 442. 


[a] Rule applied.—Under a direc- 
tion of the court requiring a defendant 
to assign, transfer “and set over, all 
the things in action, equitable inter- 
ests, rents and real estate, which were 
in his possession,” etc., the contention 
that the transfer conveyed to the re- 
ceiver just interest enough in the 
property to enable him to protect it 
and receive the rents and profits was 
unsound and a judgment recovered 
yfter the conveyance to the receiver 
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General. 


created no lien on the land. Chau- 
tauque County Bank v. White, 6 N. Y. 
236, 57 AmD 442. 


99. Interference with rents or ten- 
ants see infra § 145. 


1. Albany City Bank v. Schermer- 
horn, 9 Paige (N. Y.) 372, 38 AmD 
551; Delozier v. Bird, 125 N. C. 493, 34 
SE 643. See Crow v. Wood, 13 Beav. 
271, 51 Reprint 104 (where in dealing 
with the sufficiency of an order to re- 
quire delivery it was said that the 
appointment of a receiver of ‘the in- 
come of property” would not put the 
receiver in possession of the realty, 
although it would be otherwise if the 
receiver was ordered to receive the 
rents of the estate out of which they 
were issuing). 


2. Evans v. Mathias, 7 E. & B. 590, 
90 ECL 590, 119 Reprint 1364; Camp- 
bellsvs Mepanyh9 WesCo Cx Ps 81" 

8. Evans v. Mathias, 7 BE. & B. 590, 
90 ECL 590, 119 Reprint 1364. 


4. Cross references: 
Description of property in order of 
appointment see supra § 73. 
Property: 
BE aS 2 conveyed see infra § 
124, 


Of: 
Garon e ‘see Corporations § 


Partnership see Partnership § 935. 
Out of jurisdiction see infra § 143. 
Runseey to receivership see supra §§ 

YG ’ 

Receivers in supplementary proceed- 
ings see Executions §§ 1048-1052. 
Right of action see infra § 537 et seq. 


5. Richardson’s Pet., 294 Fed. 349; 
Wormser v. Merchants’ Nat. Bank, 49 
Ark. 117, 4 SW 198; Kreling v. Kre- 
ling, 118 Cal. 421, 50 P 549; Noyes v. 
Rich, 52 Me. 115. 


[a] If he is not appointed until 
after judgment his functions, either 
for the purpose of carrying the judg- 
ment into effect, or for the preserva- 
tion of the property described in the 
judgment until the judgment shall be 
executed, are limited to the property 
described in the judgment. Kreling v. 
Kreling, 118 Cal. 421, 50 P 549, 


[b] Property not covered by mort- 
gage (1) on which proceeding is based 
does not pass. Richardson’s Pet., 294 
Fed. 349; Staples v. May, 87 Cal. 178, 
25 P 346. (2) Rents already paid to 
landlord see Mortgages § 1704 text and 
notes 8, 9. 


{c] Property not protected from 
the remedies of other creditors by 
any contract or legal liens is not prop- 
erly in the hands of the receiver, 
Richardson’s Pet., 294 Fed. 349. 


Property subject to receivership see 
Supra §§ 17, 18. 


& 


ated by estoppel as between a teriant and a receiver 
of the leasehold property, under an order directing 
the tenant to attorn to him and subsequent attorn- 
ment by the tenant,? but such relation is not created 
as between the tenant and the person ultimately de- 
cided to have the legal title.* 


[§ 122] F. Property and Rights Included*—1. In 
Property not involved in the suit,® is not 
properly in the hands of a receiver, and he has no 
right to property which does not belong to the person 
over whose estate he was appointed,® or to property 
not mentioned in the petition for his appointment.’ 
And where the order of appointment designates the 
particular property of which the receiver is to have 
charge, other property is excluded.® 
‘belonging to the debtor capable of transfer and as- 
signment is property and as such the receiver is en- 
titled to it,? and equitable interests in the estate of 


A valuable right 


Receivers in creditors’ suits see 
Creditors’ Suits § 204. 

6. See infra § 125. 

7. Connellee v. Witty, (Tex. Civ. 


A.) 246 SW 715. 


8. Tapscott v. Lyon, 103 Cal. 297, 
37 P 225; Washington Market Co. v. 
Worthen, 13 D. C. 432; Bates v. Price, 
30 Ida. 521, 166 P 261; Blake v. Amer- 
ee Packing Co., 125 Wash. 222, 215 P 


[a] Past and future rents.—An ap- 
pointment giving the receiver ‘full 
power to collect the rents, take care 
of and preserve the same,” is sufficient 
authority to collect the rents to be- 
come due after as well as those which 
were due at the date of the appoint- 
ment. Cox v. Volkert, 86 Mo. 505. 


[b] Construction of order.—An or- 
der defining receiver’s authority, in- 
cluding clause, ‘‘and all that goes with 
the livery business connected with the 
H barn,” was held not to include out- 
standing accounts or bills receivable. 
Bates v. Price, 30 Ida. 521, 166 P 261. 


[c] Receiver of particular proper- 
ty.— Where a receiver was appointed, 
under Remington Comp. St. § 740, de- 
fining receivers, to take charge of a 
certain fishing boat during the penden- 
cy of an action then begun and to 
manage and dispose of the property 
as the court might direct, such receiv- 
er was not a general receiver of all 
the property of an insolvent, but was 
a special receiver of particular prop- 
erty. Blake v. American Packing Co., 
125 Wash. 222, 215 P 368. 


9. Pennsylvania Steel Co. v. New 
York City R. Co., 231 Fed. 442, 145 
CCA 434, 486 [mod 225 Fed. 96]; Sam- 
uel Haas Trimmed Hat Co. v. Service 
Assoc., 222 Mo. A. 307, 297 SW 129; 
Verplanck v. Van Buren, 76 N. Y. 247 
[rev 11 Hun 328]; Clark v. Brockway, 
1 Abb. Dec. (N. Y.) 351, 3. Keyes 13; 
Winchester-Simmons Co. v. Cutler, 
195 N. C. 612, 143 SE 13838. 


[a]. Bank deposits.—The receiver 
of a judgment debtor is vested with 
the right to the judgment debtor’s 
property, and hence is the person en- 
titled to receive payment from a sav- 
ings bank of the amount of the debt- 
or’s deposit therein. Dunn v. Sea- 
regs Bank, 118 Misc. 484, 194 NYS 


[b] Seat in New York Cotton Ex- 
change.—Powell v. Waldron, 89 N. Y. 
328, 42 AmR 301. 


[c] Bents.—A claim for rent fall- 
ing due after a mortgage receiver took 
possession passed to him, and not to 
general creditors. Pennsylvania Steel 
Co. v. New York City R. Co., 231 Fed. 
oe 145 CCA 434, 436 [mod 225 Fed. 


eee ee a alee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§§ 120-122 


. 
& 


§§ 122-125] 


an insolvent debtor vest in the receiver by his ap- 
pointment, as a trust fund for the equal benefit of 
the ereditors of the estate;1° but nonassignable 
rights do not pass.11 


Trust funds in which a party has no beneficial in- 
terest are not assets in the hand of his receiver.*? 


Property of decedent. Where intestate’s property 
at the time of his death is being administered by a 
receiver, the receiver is entitled to possession and 
to collect the rents as against the administrator.** 


Property beyond jurisdiction, In the absence of 
statute a receiver generally has no right to the pos- 
session of property in another state,!* or, if the ap- 
pointment is made by a federal court, of property in 
another district.1° But where a state court in one 
judicial district appoints a receiver, he is the receiver 
of all the assets wherever situated in the state.1® 

Title of receiver as representing creditors. Where 
the statute provides that if a person transacts busi- 
ness, as agent, without disclosing the name of his 
principal, all the property acquired in such business 
shall be liable for his debts, property of the principal 
left in its agent’s place of business behind the sign 
of the agent is the property of the latter as to his 
ereditors, and his receiver, representing such eredi- 
tors as well as the insolvent, will be entitled to pos- 
session;!7 and this is true notwithstanding the prin- 
cipal replevied the property before the receiver was 
appointed.+® 
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[§ 123] 2. Exempt Property.1® A receiver in a 
proceeding to subject assets to the payment of debts 
is not entitled to property of the debtor which is 
reserved to him under the exemption laws,?° unless 
such exemption has been waived,?! and the order 
appointing a receiver should be read as not direct- 
ing the receiver to take charge of anything which is 
properly exempt. The law relating to exemptions 
becomes a part of the order just as if written into 
it.2? Mere exemption from particular process will 
not prevent the property from passing to the re- 
celver.?° 


[§ 124] 8. Property Fraudulently Conveyed.?+ 
As to property which had been fraudulently con- 
veyed, the receiver has, at most, only a right to some 
affirmative action to have the conveyance set aside.?® 
And, if the fraudulent assignee is in possession of 
the property, it has been held that the proper prac- 
tice is to have the receivership extended to him so 
that an order may be obtained requiring him to de- 
liver over the property to the receiver.2 So, to 
cancel a certificate of sale under execution held by 
a stranger to the receivership suit, the receiver must 
bring an independent action.?* 


[§ 125] 4. Limitation to Interest and Title of 
Parties—a. In General. A receiver has no right to 
property which does not belong to the individual or 
corporation over whose estate he was appointed,?® 


10. In re Hamilton, 26 Or. 579, 38 
P 1088; Tillinghast v. Champlin, 4 R. 
Eels 67 AmD 510. 

11. Estabrook v. Public Utilities 
Commn., 112 Oh. St. 417, 147 NE 761; 
Milwaukee Mut. F. Ins. Co. v. Senti- 
nel Co. 81 Wis. 207, 51 NW 440, 15 
LRA’ 627 (right of action in corpora- 
tion for mere personal tort, as libel). 

[a] A certificate of public conven- 
ience and necessity is not asset with 
which the receiver of motor transpor- 
tation company can be charged, or 
which he may sell and convert into an 
asset. Estabrook v. Public Utilities 
Commn., 112 Oh. St. 417, 147 NE 761. 

12. Loeb_v. Ponder, 24 F. (2d) 33 
Brackett v. Middlesex Banking Co., 89 
Conn. 645, 95 A 12; Reeves v. Pierce, 
64 Kan. 502, 67 P 1108. 

[a] Illustration.—A fund created 
by an employer from money withheld 
from the wages of employees, for the 
care of sick or injured employees, is 
a trust fund which cannot be treated 
as assets of the employer in case of a 
receivership. Loeb vy. Ponder, 24 F. 
(2d) 33 

13. Lauraine v. Dickson Car Wheel 
Co., (Tex. Civ. A.) 198 SW 1103. 

14. Lion Bonding, etc., Co. v. Kar- 
atz, 280 Fed. 532 [rev on _ other 
grounds 262 U. S. 77, 43 SCt 480, 67 
L. ed. 871]. 

15. Lion Bonding, etc., Co. v. Kar- 
atz, 280 Fed. 532 [rev on other grounds 
262 U.S. 77, 48 SCt 480, 67 L. ed. 871]. 


Protection of receiver’s possession 
of property yevene jurisdiction see in- 
fra §§ 143-14 


16. Sant, Tenth Nat. Bank 
y. Smith Constr. Co., 227 Pa. 354, 76 
A 67, 136 AmSR 884. 


17. P. E. Payne Hardware Co. v. 
International Harvester Co., 110 Miss. 
7183, 70 S 892. 

Receiver as representative of cred- 
itors generally see infra §§ 164-166, 
537-539. 

Title of receiver as against credi- 
Se of conditional buyer see infra § 
39, 


18. P. E. Payne Hardware Co. v. 
International Harvester Co., 110 Miss. 
783, 70 S 892. 

19. Statutory exemptions general: 
ly see Exemptions 25 C. J. p 1. 

20. Masterman  v. acl nere s 
Nat. Bank, 61 Minn. 299, 63 NW 723; 
pee v. Howard, 1 Barb. Ch. (N. 
Y.) 368 

[a] ‘So a suit for a tort in taking 
exempt property, brought by defend- 
ant in a judgment creditor’s suit, does 
not appear to-be a breach of the 
usual injunction in such suit. Hudson 
v. Plets, 11 Paige (N. Y.) 180. 

21. Levy v. Rossel, 82 Miss. 527, 
34 S 321. 


Waiver of exemption generally see 
Exemptions §§ 190-210. 

22. Levy v. Rossel, 82 Miss. 527, 
34 S 321; Cagger v. Howard, 1 Barb. 
Ch. (N.. Y.) 368. 


[a] Assignment.—Even if the or- 
der for the appointment of the receiv- 
er, and directing defendant to assign 
and deliver over his property, is ex- 
pressed in general terms, and contains 
no exception of exempt property, the 
master, upon ascertaining the fact 
that defendant is entitled to the bene- 
fit of the statutory exemption, should 
insert the proper exception in the as- 
signment, but defendant’s objection 
that the assignment, as settled by the 
master, should have contained an ex- 


ception of property which was not lia-: 


ble to execution, was much too broad; 
as that exception would have em- 
braced all equitable interests, as well 
as choses in action of defendant. Cag- 
ger v. Howard, 1 Barb. Ch. (N. Y.) 368. 


23. In re Keach, 14 R. 1. 571. See 
also Cagger v. Howard, 1 Barb. Ch. 
(N. Y.) 368, supra note 22 [a]. 


[a] Thus, although a patent right, 
being incorporeal, was held not at- 
tachable at law, it was held to pass 
to a receiver under a statute which 
required the receiver of an insolvent 
debtor to take possession of all prop- 
erty not exempt “from attachment by 
law?) ‘In, mericeach; 14. 0h 57.1) 


24. Property in possession of 


Wealgahte claiming title see infra § 
Receivers in pA eer etre. pro- 
ceedings see Executions § 105 


25. Tapscott v, Lyon, 103 Cait 297, 
37 P 225:. Thomas v. Van Meter, 164 
Ill. 304, 45 NE 405. 


Avoidance of transactions in fraud 
of creditors see infra § 539. 


26. Cassillar v. Simons, 
GN] Ye) 2i.35 


Extension of receivership generally 
see supra § 91. , 

27. Cherry v. Western Washington 
Industrial Exposition Co., 11 Wash. 
586, 40 P 136. See also infra § 142. 


28. Ala.—Southern Granite Co. v. 
Wadsworth, 115 Ala. 570, 22 S 157. 


Cal.—J. M. Overell Furniture Co. v. 
Los Angeles County Super. Ct., 36 Cal. 
ALS T4S, U3) P16: 

Ill.—F itch v. 
475. 

Ind.—Lamb vy. Morris, 118 Ind. 179, 
20 NE 746, 4 LRA sila, 


Md.—Wiener v. Sturgiss, 79 Md. 271, 
29 A 613. 


Minn.—Wheaton  v. 
ae 417, 54 NW 372. 
Y.—Cagger v. Howard, 1 Barb. 

ch 368. 


N. C€.—Little v. Fleishman, 177 N. 
C. 21, 98 SE 455. 


Okl.—Miller v. Thompson, 91 Okl. 
138, 216 P 641. 

Tex.—Harrington v. Dalhart First 
Nat. Bank, 58 Tex. Civ. A. 445, 125 SW 
598; Farmers’, etc., Nat..-Bank v. 
Scott, 19 Tex. Civ. A. 22, 45 SW 26. 


Eng.—Heaton vy. Cutting, [1925] 1 
K: B. 655. 


See also supra § 52; and cases infra 
notes 29-32. 

[a] TIllustration.—(1) Where a re- 
ceiver was appointed to coliect debts 
due, and to take possession of the 
property of, a partnership alleged to 
exist between two persons, he could 
not recover money due to a partner- 
ship existing between one of the par- 


8 Paige 


Wetherbee, 110 Ill. 


SPqgper. 52 


F. E. BRIGHTMAN 


ATTORMEY-AY-LAW 
[58 C.J.] 1244 FIRST NATIONAL BANK BL 


100 


at the time of the appointment,?® and wheréehe tolnes 
into possession of such property he may transfer it 
He can take no right or title 
which was extinguished before his appointment,** and 
where property is conveyed or assigned to him by the 


to the real owner.®° 


ties and a stranger. Wheat v. State 
Bank, 119 Cal.)4, 50 P 842, 51 P 47. 
(2) Where an amusement company 
went into receivership, and thereafter, 
the receiver operating the business, 
theatrical companies gave perform- 
ances under contracts for an agreed 
percentage of the gross ticket re- 
ceipts, to be paid at the end of each 
performance, such percentage of the 
gross ticket receipts never became the 
property of the receiver, but the com- 
panies giving performance became 
vested with right to it as soon as as- 
eertained. Louisville Gayety Theater 
Co. v. Ragan, 186 Ky. 672, 217 SW 
929, 9 ALR 294. 


{b] However broad the terms of an 
assignment or conveyance may be, it 
is impossible that it should transfer 
to the receiver property in which de- 
fendant had no interest whatever, at 
the time of the execution of such as- 
signment. Fitch v. Wetherbee, 110 
Ill. 475; Cagger v. Howard, 1 Barb. 
Che GNe Y)| 368. 


Trust funds see supra § 122. 


29. Willson v. Salmon, 45 N. J. Eq. 
257, 17 A 815; Norcross v. Hollings- 
worth, 83 Hun 127, 31 NYS 627; Con- 
tinental Trust Co. v. Wetmore, 67 Hun 
9, 31 NYS 746; Nealis v. Insley, 33 
Misc. 742, 67 NYS 235; Crane v. Beech- 
er, 6 NYS 225; Little v. Fleishman, 
177 N. C. 21, 98 SE 455; Gabert v. Ol- 
cott, (Civ. A.) 22 SW 286 [rev .on 
other grounds 86 Tex. 121, 23 SW 985] 
(holding that an order appointing a 
receiver of the property of a rail- 
road company, enumerating the prop- 
erty, “and all other rights or property 
whatsoever,” applies only to property 
or rights then owned, and not to prop- 
erty to be thereafter acquired). 


{a] Sequestration.—The same rule 
applies to a receiver in sequestration 
proceedings to enforce the payment of 
alimony. Continental Trust Co. v. 
Wetmore, 67 Hun 9, 21 NYS 746 
(holding that such receiver of the per- 
sonal property and the rents and prof- 
its of real estate has no authority 
over the income which may result 
from investments held in trust, be- 
cause such income does not become 
in any sense the personal property of 
the beneficiary until it has accrued). 


Right of receiver in supplementary 
proceedings to after-acquired prop- 
erty see Executions § 1052. 


Wrongful taking of property by re- 
ceiver as trespass see infra § 543. 


30. Gibson vy. Gutru, 83 Nebr. 718, 
120 NW 201. 


[a] For example, where a note 
payable to a corporation is in reality 
owned by another person and such 
corporation becomes insolvent, its ef- 
fects passing to a receiver, such re- 
ceiver may indorse such note to the 
real owner, and thereby invest him 
with the legal title. Gibson vy. Gutru, 
83 Nebr. 718, 120 NW 201. 


31. IJll—Fitch v. Wetherbee, 110 
Tll. 475. 


Md.—Morrison v. 
142. 

Mass.-—Vorenberg v. American 
House Hotel Co., 246 Mass. 108, 140 
NE 297. 


Rage Ss vy. Snure, 22 Minn. 


Savage, 56 Md. 


N. Y.—Prentiss v. Nichols, 100 N. Y. 
227, 3 NH 81; Hyde v. Lynde, 4 N. Y. 
387; Wilcox v. National Shoe, etc., 
Bank, 67 App. Div. 466, 73 NYS 900; 


ee ee ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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enforeed.°? 


Ironwood v. Coffin, 39 Misc. 278, 79 
NYS 502. 

N. C.—Little v. Fleishman, 177 N. 
C, 21, 98 SH 455. 

[a] Rule applied.—Where, on de- 
fault under a conditional sale con- 
tract, the seller took possession with 
the buyer’s consent, thereby extin- 
guishing the buyer’s rights, the buy- 
er’s receivers, subsequently appoint- 
ed, acquired no rights in the property. 
Vorenberg y. American House Hotel 
Co., 246 Mass. 108, 140 NEI 297. 


Property held under fraudulent or 
invalid sale see supra § 124. 

32. Republic L. Ins. Co. v. Swigert, 
135 Ill. 150, 25 NE 680, 12 LRA 328; 
Brownson v. Roy, 133 Mich. 617, 95 
NW 710 


{a} Where rents are assigned to 
secure the payment of a claim, a sub- 
sequent conveyance of the premises, 
under the court’s order, to a receiver 
does not destroy the right created by 
the assignment, so as to entitle the 
receiver to the rents, as against the 
assignee. Brownson v. Roy, 133 Mich. 
617, 95 NW 710. 


33. Nix v. Ellis, 118 Ga. 345, 45 SEH 
404, 98 AmSR 111; Fletcher American 
Nat. Bank v. McDermid, 76 Ind. A. 150, 
128 NE 685; Chalmers v. Surprise, 70 
Ind. A. 646, 123 NE 841; Gray v. Lin- 
coln Housing Trust, 229 Mich. 441, 
201 NW 489; Williams v. Johnson, 
Ato e 7, 144 P 768, AnnCas1916D 


34. U. S.—Philadelphia Fourth St. 
Bank v. Yardley, 165 U. S. 634, 17 SCt 
439, 41 L. ed. 855; Charles A. HKaton 
Co. v. Louis Mark Shoes, 37 F. (2d) 
715; In re K-T Sandwich Shoppe, 34 
F. (2d) 962; Estes v. Estes, 24 F. (2d) 
756; Vincent v. National Drug Stores, 
38 F. (2d) 504; Black v. Manhattan 
Trust. Co.,, 213 “Fed. 692'-Lilford \v. 
Atlantic Match Co., 134 Fed. 924; Mer- 
rill v. Florida Lan‘, etc., Co., 52 Fed. 
77, 2 CCA 629, 60 Fed. 17, 8 CCA 444, 

Ala.—Ex p, Wilkinson, 220 Ala. 529, 
126 S 102. 

Ark.—Jordan v. Harris, 98 Ark. 200, 
201, 185 SW 8380 [cit Cyc]. 

Cal.—J. M. Overell Furniture Co. v. 
Los Angeles County Superior Ct., 36 
CaliwA i453 cei. 

Colo.—Central Locomotive,  etce., 
Works v. Smith, 27 Colo. A. 449, 150 
P 241, 

Conn.—In re New Haven Wire Co.’s 
ee 57 Conn, 352, 18 A 266, 5 LRA 

Ga.—Penton vy. Hall, 140 Ga. 576, 79 
SE 465; Crine vy. Davis, 68 Ga. 138. 


Ida.—Moore v. Boise Land, etc., Co., 


iol Idan cI) Isr LT [ertucye), 


I11.—Hinckley v. Colvin, 233 Ill. 139, 
84 NE 174; John Hancock Mut. L. 
Ins. Co. v. Watson, 200 Ill. A. 315; 
Shinkle v. Knoll, 99 Ill. A. 274; Gillam 
v. Nussbaum, 95 Ill. A. 277. 


Ind.—Chalmers v. Surprise, 70 Ind. 
A. 646, 123 NE 841. 


Iowa.—Leach v. Mechanics’ Sav. 
Bank, 202 Iowa 899, 211 NW 506, 50 
ALR 388; Hillstrom vy. Farmers’ Inc. 
Soc., 197 Iowa 13, 196 NW 595. 

Ky.—Sargent v. Whitfield, 226° Ky. 
754, 11 SW (2d) 926. 

La—Planters’ Lumber Co. v. Sugar 
Cane etc, Col 62ubael23) 110 Sunil: 

Me.—Folsom v. Smith, 113 Me. 83, 
92 A 1003. 


Mass.—Ide v. AStna Ins. Co., 232 


[§ 125 


\ 


party under the court’s order, the receiver can claim 
only such rights as the grantor or assignor could have 
A receiver is in no sense a bona fide pur- 
chaser,*® and he can acquire no other, greater, or 
better interest than the debtor had in the property.** 


Mass. 528, 122 NE 654; Williams v. 
Old Colony Trust Co., 222 Mass. 378, 
110 NE 1029. 


Mich.—Stram v. Jackson, 248 Mich. 
171, 226 NW 888; Gray v. Lincoln 
Housing Trust, 229 Mich. 441, 201 NW 
489; In re Farmers’, etc., Bank, 194 
Mich. 200, 160 NW 601; Brownson v. 
Roy, 133 Mich. 617, 95 NW 710. 


Mo.—Indiana L. & T. Co. v. Lincoln 
Trust Co., 207 Mo. 370, 105 SW 737. 


Mont.—Erlandson v. Erskine, 76 
Mont. 537, 248 P 209; Williams v. 
Johnson, 50 Mont. 7, 144 P 768, AnnCas 
PILED bos. 


. Nebr.—Longfellow v. Barnard, 58 
Nebr. 612, 79 NW 255, 76 AmSR 117. 


N. J.—Crown v. Regna Constr. Co., 
(Ch.) 146 A 346 [app dism 150 A 420]; 
Cashin v. Alamac Hotel Co., 98 N. J- 
Hq. 432, 131 A 117; Miller v. Savage, 
60 N. J. Eq. 204, 46 A 632. 


N. Y.—Pittsburg Carbon Co. v. Mc- 
Millin, 119" IN. Yoo-46,) 23-5 NE 520.7 
LRA 46, 24 AbbNCas 96; Prentiss v. 
Nichols, 100 N. Y. 227, 3 NE 81; Cut- 
ting v. Damerel, 88 N. Y. 410 [rev 23 
Hun 339]; Chautauque County Bank v. 
Risley, 19 N. Y. 369, 75 AmD 347 [rev 
4 Den. 480]; Fuller v. Claflin, 51 Hun 
609, 4 NYS 92; Bowling Green Sav. 
Bank v. Todd, 64 Barb. 146 [aff 52 
N. Y. 489]; Bell v. Shibley, 33 Barb. 
614; Nealis v. Insley, 33 Misc. 742, 67 
NYS 2385; Sayles v. National Water 
Purifying Co., 16 NYS 555; In re Bai- 
ley, 4 NYCivProc 140. 


N. D.—Williston v. Ludowese, 53 
N..D. 797, 208 NW 82, 86 [quot Cyc]; 
Gilbertson v. Northern Trust Co., 53 
N. D. 502, 207 NW 42, 42 ALR 1353. 


Oh.—Ha‘de v. MeVay, 31 Oh. St. 231. 


Okl.—Flynn vy. Lowrance, 110 Okl. 
150, 236 P 594; Miller v. Thompson, 
91 Okl. 138, 216 P 641; Lawson v. 
Warren, 34 Okl. 94, 124 P 46, 42 LRA 
NS 1838, AnnCasi914C 139. 


Or.—In re Hamilton, 26 Or. 579, 38 
P1088. 


Pa.—Shipler v. New Castle Paper 
Products) Corp.,.29 3068.04 cee oA 
182; Philadelphia Trust Co. v. North- 
umberland County Tract. Co., 258 Pa. 
152, 172, 101 A 970 [cit Cyc]. 


R. I.—Ryder v. Ryder, 19 R. I. 188, 
32 A 919. 


S. C.—Ex p. Aynor Bank, 144 S. C. 
147, 142 SE 239, 243 [cit Cyc]; Car- 
wile v. Metropolitan L. ins. Co., 136 
S. C. 179, 1384 SE 285 [substituted for 
former op. 136 S. C..111, 184 SE 275, 
quot Cyc]; In re American Slicing 
Mach. Co., 125 S. C. 214, 118 SE 303, 
304 [quot Cyc]; Carroll v. Cash Mills, 
LP260S2 Co S32, 11s SH 290% 


Tenn.—-McConnell v. McCleish, 159 
Tenn. 520,19 SW (2d) 251. 


Tex.—Ledbetter v. Wright, (Civ. A.) 
13 SW (2d) 388; Continental Trust 
Co..ve Brown, .(Civ. A.) 179) SW 939% 
McBride v. American R., etc., Co., 60 
Tex. Civ. A. 226, 127 SW 229. 


Va.—Schmitt v. Redd, 151 Va. 333, 
143 SE 864. 


Wash.—Roeblings Sons Co. v. Fred- 
erickson Logging, etc., Co., 153 Wash. 
580, 280 P 938; McGill v. Brown, 72 
Wash. 514, 516, 130 P 1142 [cit Cyc]; 
Sumner Iron Works v. Wolten, 61 
Wash. 689, 112 P1109; Kidder v. Bea- 
vers, 33 Wash. 635, 74 P 819; Wood- 
ward v. Winehill, 14 Wash. 394, 44 P 
860; State v. Chehalis County Super. 
a 8 Wash. 210, 35 P 1087, 25 LRA 


— 
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To this extent he has been held to stand in the shoes 
of the debtor;*® he has the same right which the 
latter would have had,*® and can set up no rights 
against claims which the debtor could not have set 


on 


up." 
Title retained by seller. 


[a] Receiver is not subsequent 
purchaser or creditor, and the ap- 
pointment by the court. can vest in 
him no greater interest than the in- 
solvent possessed. In re American 
Slicing Mach. Co., 125 S. C. 214, 118 
SE 303; Carroll v. Cash Mills, 125 S. 
@ 3332, 1178 SE 290. 


[b] Receiver does not succeed to 
rights of creditors, but only to the 
rights of defendant in the receivership 
Mn v. Smith, 113 Me. 83, 92 
A 1008. 


[ce] Proceeds of assigned accounts 
collected by assignor’s receiver are 
the property of the assignee, since 
the receiver has no greater rights 
under the contract than could be as- 
serted by the assignor. Estes v. 
Estes, 24 F. (2d) 756. 


[ad] Under contract which receiv- 
ers cannot perform.—A contract un- 
der which ore was sold to be burned 
by the purchaser and the cinder re- 


“maining after extraction of the sul- 


phur was to be the property of the 
seller required all ore to be burned 
and no part of it to be disposed of 
otherwise, and where the purchasing 
company failed and receivers were 
appointed who did nothing to and 
could not burn a considerable part 
of the ore still on hand, they had no 
right to sell it for the benefit of their 
trust; in equity it belonged to the 
sellers-and should be returned to 
them: Winchester v. Davis Pyrites 
cli Fed. 45, 14 CCA 300 [aff.64 Fed. 


[e] Rights reserved under transfer 


‘of patent for secret process.—W here 


one transferred patents for a secret 
process, for making electrodes, under 
an agreement that he was to retain the 
secret and conduct the manufacture 
for the transferee, at a place to which 
no one else should be admitted, and 
that on failure by the company to pay 
royalties, etc., all chemicals, machin- 
ery, etc., used in such manufacture 
should revert to the transferor and 
that he might take immediate posses- 
sion of them, it was held that the 
transferor was entitled to the posses- 
sion of such property as against the 
receiver of*the transferee company 
pending final determination of his 
rights and should be allowed a rea- 
sonable time -in which to remove it. 
Wilt v. Reed Electric Co., 187 Pa. 424, 
41 A 317. 


{[f] Consignment.—(1) Where no 
more appears than that merchandise 
was shipped to be sold on commis- 
sion, the goods are consigned proper- 
ty, and the shipper is entitled to the 
possession of them as against the re- 
ceiver of the consignee. Williamson 
v. Prairie Queen Mill Co., 111 Ill. A. 
873. (2) But the receiver of the prop- 
erty of a debtor is entitled to the pro- 
ceeds of goods theretofore consigned 
by the debtor for sale on commission, 
as against a creditor who claims such 
proceeds by virtue of garnishment 
proceedings had against the commis- 
sion merchant after the receiver was 


appointed. Pope v. Ames, 20 Or. 199, 
25e 393. 
{g] Conditional sale lease.—The 


lessee’s receiver is not entitled to 
possession of a motor installed under 
a lease entitling the lessor to retake 
possession on the lessee’s default. 


Where property was held 
by the buyer under a contract reserving title until 
payment of the purchase price, the buyer’s receiver 
takes the property on the same condition and sub- 
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ject to the rights of the seller,?® but if the sale is 
invalid as to the buyer’s creditors it is invalid as 
against his receiver, and the latter may repudiate 
the transaction.®® 


So the seller of personalty on 


time loses none of his rights by the appointment 


the buyer.*° 


McClellan. v. Bull, 144 Wash. 70, 256 
P 780. 
35. Mich.—Gray v. Lincoln Hous- 


ing Trust, 229 Mich. 441, 201 NW 489. 
Mont.—Erlandson v. DHrskine, 76 
Mont. 537, 248 P-209. 
N. Y.—Bell v. Shibley, 33 Barb. 614. 
N. D.—wWilliston v. Ludowese, 53 
N. D. 797, 208 NW 82, 86 [quot Cyc]; 
Gilbertson v. Northern Trust Co., 53 
N. D. 502, 207 NW 42, 42 ALR 1353. 
Pa.—-Philadelphia Trust Co. v. 
Northumberland County Tract. Co., 
258 Pa. we cp 101 A 970 [cit Cyc]. 


Ss. C.— Aynor Bank, 144 S. C. 


147, 142 au 239, 243 [cit Cye) In re 
American Slicing Mach. Co., 125 S. C. 
214, 118 SE 308, 304 [quot yet Car- 


roll vy. Cash Mills, 125 S. C. 332, 118 
SE 290. 


Va.—Schmitt v. Redd, 151 Va. 333, 
143 SE 884. 


36. U. S.—Horn v. Pere Marquette 
R. Co., 151 Fed. 626. 


Ill.— Weill v. Zacher, 92 Ill. A. 296. 


N. J.—David Straus Co. v. Commer- 
ree qpelivess Co 92 INS eMda2 907 113 
6) 


N. Y.—Devendorf v. Beardsley, 23 
Barb. 656 


N. De ewilliston v. Ludowese, 53 N. 
D. 797, 208 NW 82, 86 [quot Cye]; 
Gilbertson v. Northern Trust Co., 53 
N. D. 502, 207 NW 42, 42 ALR 1353. 


Okl.—Lawson v. Warren, 34 OkIl. 
94, 124 P 46, 42 LRANS 183, AnnCas 
1914C 139. 


Pa.—Philadelphia Trust Co. v. 
Northumberland County Tract. Co., 
258 Pa. 1527122, 101 A 970 [cit Cyc]. 


[a] Chattel mortgage invalid as to 
third persons.—(1) While a receiver, 
representing the insolvent, cannot 
reach assets which equitably should 
be subjected but which the insolvent 
has placed beyond the reach of cred- 
itors, the creditor has a right to reach 
such assets by proceedings supple- 
mental to his judgment; the mere 
intervening of a receiver in the pro- 
ceedings to subject such assets does 
not affect that right, and a purchaser 
at a receiver’s sale of property em- 
braced in a chattel mortgage which 
was not acknowledged in compliance 
with the requirements of the statute, 
and is therefore invalid as against 
bona fide purchasers and creditors, 
although valid as between the mort- 
gagor and the mortgagee, takes title 
free from such encumbrance. Weill 
v. Zacher, 92 Ill. A. 296. (2) A chat- 
tel mortgage which is void because 
not properly executed was void after 
the appointment of a receiver in a 
ereditor’s suit as against claims of 
ereditors of the receiver in the man- 
agement of the property. Chicago 
First Nat. Bank v. Baker, 62 Ill. A. 
154 [aff upon other grounds 161 Ill. 
281, 43 NE 1074]. 


paeie ae of action see infra §§ 527— 
Yt el Bie 
(2d) 756. 
Ida.—Moore v. Boise Land, etc., Co., 
31 Ida, 390,173 P 117. 
N. Y.—Hyde v. Lynde, 4 N. Y. 387. 


N. D.—Williston v. Lu'dowese, 53 N. 
D. 797, 208 NW 82, 86 [quot Cyc]. 


S.—Estes v. Estes, 24 F. 


of a receiver for the buyer, and may assert against 
the receiver the same right it could assert against 
But where a conditional sale is invalid 
as to creditors of the buyer it is also invalid as against 


Pa.—Philadelphia 
Northumberland ounty Tract. Co., 
258. Pa..152; 172; 101 A. 970; [eit Cycelt 


Tex.—Ledbetter v. Wright, (Civ. 
A.) 13 SW (2d) 388. 


See generally infra §§ 537-541. 


Cross references: 

Contracts, leases, etc., see infra § 196s" 
et seq. 

Defenses see infra § 542. 

Receiver as representing all parties 
see infra § 163. 

Repudiation of invalid transactions 
see infra §§ 538, 539. 


Drust - Convene 


3s, U. S.—Tilford * vi Atilapitie 
Match Co., 134 Fed. 924. 
Colo.—Central Locomotive, etc., 


Works v. Smith, 27 Colo. A. 449, 150 
P. 241. 


Ind.—Chalmers v. Surprise, 70 Ind. 
A. 646, 123 NE 841. 


N. H.—Goudie v. American Moore 
Peg Co., 81 N. H. 88, 122) A. 349. 


IN| Sey. J National Water 
Purifying Co., 16 NYS 555. 


Pa.—John Deere Plow Co. v. Her- 
shey, 287 Pa. 92, 134 A 490; Pndsley v. 
Laurel Run Fuel Co., 3 Pa. Dist. & Co. 
Was C64 felt, Cre}. 


Tex.—Continental Trust Co. v. 
Brown, (Civ. A.) 179 SW 939. 


Wash.—Western JHlectric Co. v. 
Norway Pac. Constr., ete. Co., 124 
Wash. 49, 213 P 686. 


And see generally Sales [35 Cyc 
667 et seq]. 


[a] Receiver is not bona fide pur- 
chaser within a rule that a condition- 
al sale contract of personalty is void 
as to bona fide purchasers of the buy- 
er in possession. Chalmers v. Sur- 
prise, 70 Indy A. 646, 123 NE 841. 


[b] In New Jersey (1) a contract 
of conditional sale, although not re- 
corded, or not properly recorded, is 
good aS against a receiver, where 
there are no judgment creditors. 
Wood v. Cox, 92 N. J. Eq. 307, 113 A 
501; Rapoport v. Rapoport Express 
Co., 90 NS. Eq./519, 107 -A 822; Cum-= 
berland Trust Co. v. Ayars, 83 N. J. 
Eq. 479, 91 A 813 [mod on other 
grounds 85 N. J. Eq. 177, 96 A 44]; 
Falaenau v. Reliance Steel Fdy. Co., 
74 N. J. Eq. 325, 69 A 1098; Smith v. 
Hotel Ritz, 74 N. J. Eq. 296, 77 A 1135. 
(2) The rule is otherwise where there 
are judgment creditors of the buyer. 
See infra § 539. (3) Where goods sold 
to the owner of realty under a condi- 
tional sale contract are attached to 
the realty, but are severable there- 
from, the reservation of title is yoid, 
under Uniform Conditional Sales Act, 
as against subsequent purchasers of 
the realty, unless the contract or a 
copy thereof is filed before such pur- 
chase. If the contract is not so filed, 
the receiver of the buyer, taking only 
the latter’s interest, acquires no in- 
terest in the goods as against the 
seller. Crown v. Regna Constr. Co., 
(N. J. Ch.) 146 A 346 [app dism 150 
A 420]. 


Rights of conditional seller see in- 
fra § 154. 


39. See infra § 539. 


40. James Bradford Co. v. United 
Leather Co., 11 Del. Ch. 76, 97 A 620. 


102 [53 C.J.] 


the buyer’s receiver, representing its ereditors.*+ 


[§ 126] b. Equities, Liens, and Claims of Third 
The general rule is that the appointment 
of a receiver does not divest valid preéxisting hens, 


Persons.*2 


RECEIVERS 


but that the receiver takes the property in the same 


41. See infra § 539. 


rs 42. As against receiver: 

n: 

Creditors’ suits see Creditors’ Suits 
§§ 204, 205. 

Supplementary proceedings see Ex- 

- ecutions § 1050. 


wee see Banks and Banking §§ 500, 
Corporations generally see Corpo- 
rations §§ 2222-3224, 32338. 

43. U. S—Fourth St. Nat. Bank v. 
Yardley, 165 U. S. 634, 17 SCt 439, 41 
L. ed. 855; Scott v. Armstrong, 146 U. 
SS) 4990513 "SCt 148;'-36 Leted.) 1059); 
Kneeland v. American L. & T. Co., 1386 
Up ossos A0USCE 950,534 Ls ed 37:95 
Chapman v. Seattle First Nat. Bank, 
37 F. (2d) 105; Central Trust Co. v. 
Missouri, etc., R. Co., 28 F. (2d) 176 
{mod 28 F. (2d) 177]; Home Trust 
Co. v. Miller Petroleum Co., 27 F. (2'd) 
748; McCloskey v. Downingtown 
Woolen Mills, 20 F. (2d) 190; Geddes 
v. Reeves Coal, etc., Co., 20 F. (2d) 
48, 54 ALR 282 [certiorari den 275 
U. S. 556 mem, 48 SCt 117 mem, 72 
L. ed. 424 mem]; Fee-Crayton Hard- 
wood Co. v. Richardson-Warren Co., 
18 F. (2d) 617; Chillicothe Furniture 
Co. v. Revelle, 14 F. (2d) 501; Kenni- 
son v. Kanzler, 4 F. (2d) 315; Ameri- 
can Surety Co. v. Finletter, 274 Fed. 
152 {mod 254 Fed. 489]; Wright v. 
Seaboard Steel, etc., Corp., 272 Fed. 
807; Brown vy. Massachusetts Hide 
Corp., 218 Fed. 769, 134 CCA 447; 
Black v. Manhattan Trust Co., 213 
Fed. 692; Gage Lumber Co. v. Mc- 
Eldowney, 207 Fed. 255, 124 CCA 641 
{rev sub nom. In re Clairfield Lum- 
ber Co., 194 Fed. 181]; Pennsylvania 
Steel Co. v. New York City R. Co., 
198 Fed. 721, 117 CCA 503 [rev, 188 
Fed. 339, 188 Fed. 343]; Pennsylva- 
nia Steel Co. v. New York City R. Co., 
189 Fed. 661, 190 ‘Fed. 609, 194 Fed. 
543 [mod on other grounds 198 Fed. 
721, 117 CCA 503]; Horn v. Pere Mar- 
quette R. Co., 151 Fed. 626; Common- 
wealth Roofing Co. v. North American 
Trust Co., 185 Fed. 984, 68 CCA 418; 
New York Cent. Trust Co. v. Worces- 
ter Cycle Mfg. Co., 114 Fed. 659; 
Richardson v. Olivier, 105 Fed. 277, 44 
CCA 468, 53 LRA 118; Auten v,. City 
Electric St. R. Co., 104 Fed. 395; Cohen 
v. Gold Creek, Nevada, Min. Co., 95 
Fed. 580; McRae v. Bowers Dredg- 
ing Co., 86 Fed. 344; ‘Georgia v. At- 
*lantic, ete., R. Co., 10 EF. Cas. No. 6,- 
351, 3 Woods 434. 


Ala.—Ex p. Wilkinson, 220 Ala, 529, 
126 S 102. 


Ariz.—Ritter v. Arizona Cattle Co., 
34 Ariz. 278, 271 P 25. 


Ark.—Steelman v. Atchley, 98 Ark. 
294, 185 SW 902, 32 LRANS 1060; Ar- 
kansas Cypress Shingle Co. v. Meto 
Valley R. Co., 97 Ark. 534, 134 SW 


Cal.—Petaluma Say. Bank v. San 
Francisco Super. Ct., 111 Cal, 488, 44 
P 177; Von Roun v. San Francisco 
Super. Ct., 58 Cal. 358; Naglee v. Palm- 
er, 7 Cal. 543; Miller v. Los Angeles 
County Super. Ct., 63 Cal. A. 1, 217.P 
817. 

Colo.—Hammond v. Solliday, 8 Colo. 
610, 9. PP) 781. 

Conn.—Brackett v. Middlesex Bank- 
ing Co., 89 Conn. 645, 95 A 12. 


Fla.—Knickerbocker Trust Co. v. 
Green eed Phosphate Co., 62 Fla. 519, 
56 S 699. 


Ga.—Nix v. Ellis, 118 Ga. 345, 45 SE 


Aultman, _75. Ind. 


404, 98 AmSR 111; Lang v. Macon 
Constr. Co., 101 Ga. 843, 28 SE 860; 
Blanchard v. Vansyckle, 70 Ga. 278. 


Tll.—Link Belt. Mach. v. Hughes, 
174 Ill. 155, 51 NE 179; Chicago Title, 
ete., Co. v. Smith, 158 Ill. 417, 41 NE 
1076; Burr v. Wentworth, 202 Tl. A. 
13; National L. Ins. Co. v. Mather, 118 


Tll. A, 491; Gillam v. Nussbaum, 95 
Tll, A. 277; Peterson v. Lindskoog, 93 
Ti Ay 26. 


Ind.—Irwin’s Bank v. Fletcher Sav., 
etc., Co., 195 Ind. 669, 145 NE 869, 146 
NE 909; Strebel v. Bligh, 183 Ind. 537, 
109 NE 45; American Trust, etc., Bank 
v. McGettigan, 152 Ind. 582, 52 NH 
793, 71 AmSR 345; Totten, etc., Iron, 
etc., Foundry Co. v. Muncie Nail Co., 
148 Ind. 372, 47 NE 703; J. W. Dann 
Mfg. Co. v. Parkhurst, 125 Ind. 317, 
25 NE 347; Lamb v. Morris, 118 Ind. 
179, 20 NE 746, 4 LRA 111; Favorite 
v. Deardorff,, 84: In'id..555; Lorch wv. 
162; Kentucky 
Southern Bank v. Ohio Ins. Co., 
Ind. 181; Randall v. Wagner Glass 
Co., 47 Ind. A. 439, 94 NE 739; Sho- 
pert v. Indiana Nat. Bank, 41 Ind. A. 
474, 838 ND 515. 


Iowa.—Smith v. Sioux City Nursery, 
etc., Co., 109 Towa 61, 79 NW 457; 
Cook v. Cole, 55 Iowa 70, 7 NW 419; 
Fae v. Winslow, 54 Iowa 200, 6 NW 


Ikan.—Reeves v. Pierce, 64 Kan. 502, 
67 P 1108; Cramer v. Iler, 68 Kan. 579, 
66 P 617; Bates v. Wiggin, 37 Kan. 44, 
14 P 442, 1 AmSR 234. 


Ky.—Metcalfe v. Commonwealth 
Land, ete., Co., 118 Ky. 751, 68 SW 
1100, 24 KyL 527. 


La.—Hudson v. Uncle Sam Plant- 
ing, ete, Co, 136A, 1071) 68 Sue or 
In re Augusta Sugar Co., 134 La. 971, 
64 S 870. 


Md.—Forest Lake Cemetery v. Ba- 
ker, 113 Md. 529,.77 A 858, 858. 


Mass.—Antoine v. James BE. Nelson 
Co., 265 Mass. 214, 163 NE 903; Kitt- 
redge v. Osgood, 161 Mass. 384, 37 
NE 369; Buswell v. Order Iron Hall, 


161 Mass. 224, 36 NE 1065; Colt v. 
Brown, 12 Gray 233. 
Mich.—-Gray v. Lincoln Housing 


Trust, 229 Mich. 441, 201 NW 489; In 
re Farmers’, etc., Bank, 194 Mich. 200, 
160 NW 601; Chafey v. Mathews, 104 
Mich. 103, 62 NW 141, 27 LRA 558. 


Miss.—P. EK. Payne Hardware Co. v. 
International Harvester Co., 110 Miss. 
783, 70 S 892. 


Mo.—Rogers, ete., Hardware Co. v. 
Cleveland Bldg. Co., 132 Mo. 442, 34 
ay oe 53 AmMSR 494, 31 LRA 335, 32 


Nebr.—State v. Farmers’, etc., Bank, 
114 Nebr. 378, 207 NW 666; Arnold 
v. Weimer, 40 Nebr. 216, 58 NW 709; 
Arnold v. Globe Inv. Co., 40 Nebr. 225, 
58 NW 712. 


Nev.—State v. Washoe County Sec- 
Ope as une te Dist. Ct., 47) Nev. 86, 217 


N. H.—Goudie v. American Moore 
Pee Co.) (81 Ni. Eh 88,122 A 349, 


N. J.—New Jersey Southern R. Co. 
v. Railroad Comrs.,' 41 N. J. L. 235; 
Van Wagoner v. Paterson Gaslight 
Co., 23 N. J. L. 283; Miller v. Savage, 
60 N. J. Eq. 204, 46 A 682 [rev on an- 
other ground 62 N. J. Eq. 746, 48 A 
1004]; Kane v. Lodor, 56 N. J. Ea. 
268, 38 A 966; Bolles v. Crescent 
Aone CLG NCO, ge Nid LE Ceuod Apo AL 
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plight and condition and subject to the same equities 
and liens as existed against it in the hands of the 
person or corporation out of whose possession it was 
taken,*® although this rule cannot be invoked to the 


N. Y.—Commercial Pub. Co. v. Beck- 
with, 167 N. Y. 329, 60 NE 642; In re 
Binghamton Gen. Electric Co., 143 N. 
Y. 261,38 NE 297; Husted v. Ingra- 
ham, 75 N. Y. 251; Bowling Green 
Sav. Bank v. Todd, 52 N. Y. 489 [aff 
64 Barb. 146]; Hyde v. Lynde, 4 N. 
Y. 387; Matter of Muehlfeld, ete., 
Piano Co., 12 N. Y. App. Div. 492, 42 
NYS 802, 26 NYCivProc 90; Dunlop 
vi Paterson F. Ins. Co., 12° Hun 627 
[aff 74 N. Y. 145, 30 AmR 283]; Bow- 
ling Green Sav. Bank vy. Todd, 64 
Barb, 146. fati.b2 Nay) 489s Bell ive 
Shibley, 33 Barb. 610; Berliner v. 
Piqua Club Assoc., 32 Misc. 470, 66 
NYS 791; Matter of Pond, 21 Misc. 
114, 46 NYS 999; Sayles v. National 
Water Purifying Co., 16 NYS 555; 
Central Trust Co. v. Tappan, 6 NYS 
918; Matter of North American Gutta 
Percha Co., 17 HowPr 549. 


N. C.—Roberts v. Bowen Mfg. Co., 
169 N. C. 27, 85 SE 45; Battery Park 
Bank v. Western Carolina Bank, 127 
N. G.432; 37 SH 74615 Pelletier rv; 
Greenville Lumber Co., 123 N. C. 596, 
31 SE 855, 68 AMSR 837. 


Oh.—Steinbicker v. Kuhn, 31 Oh. 
Cir. Ct. 285; Gates v. Merchants’ 
Banking, ete., Co., 22 Oh. Cir. Ct. 724, 
11 Oh. Cir. Dee. 721. 


Okl.—Lively v. Evans-Howard Fire 
Brick Co), 1155 Okie (269. a242 Pi iis. 
Flynn v. Lowrance, 110 Okl. 150, 236 
P 594; Lawson v. Warren, 34 Okl. 94, 
124 P 46, 42 LRANS 183, AnnCas1914C 
139; Ardmore Nat. Bank v. Briggs 
Mach., etc., Co., 20 Okl. 427, 94 P 533, 
129 AmSR 747, 23 LRANS 1074, 16 
AnnCas 1338. 


Pa.—Philadelphia Trust Co. v. 
Northumberland County Tract. Co., 
258 Pa. 152, 101 A 970; Carlenwright 
Lamp, etc., Co.’s Insolvent Est., 44 Pa. 
Super. 640. 


Porto Rico.—Gregg Co., 
Utuado Sugar Co., 6 Porto Rico Fed. 
518; Berwind-White Coal Min. Co. v. 
Borinquen Sugar Co., 6 Porto Rico 
Fed. 258. 

R. I.—Ryder v. Ryder, 19 R. I. 188, 
32 A 919. 


S. C.—Carwile v. Metropolitan L. 
Ins. Co., 136 S. C. 179, 134 SE 285 [sub- 
stituted for former op 136 S. C. 111, 
1384 SE 275]. 


S. D.—-Albien v. Smith, 24 S. D. 203, 
123 NW 675, 26 S. D. 551, 128 NW 714. 


Tex.—Hllis v. Vernon Ice, etec., Co., 
86 Tex. 109, 23 SW 858; Fagan v. 
Boyle Ice Mach. Co., 65 Tex. 324; Wd- 
inburg Irr. Co. v..Paschen, (Commn. 
A.) 235 SW 1088 [(Civ. A.) 223 SW 
329]; Byrne v. Lake Charles First 
aoe Bank, 20 Tex. Civ. A. 194, 49 SW 


Vt.—Baldwin v. Spear, 79 Vt. 43, 64 
A 235. 

Va.—Schmitt v. Redd, 151 Va. 333, 
143 SE 884. 


Wash.—Carr vy. Bunker Creek Log- 
ging Co., 131 Wash. 535, 230 P 428; 
Brown v. Hunt, ete., Co., 111 Wash. 
564, 191 P 860; Moore v. American 
Sav. Bank, etc., Co., 111 Wash. 148, 
189 P 1010, 1014 [quot Cye]. 

W. Va.—Hulings v. Jones, 63 W. 
Va. 696, 60 SH 874. 

Wis.—Ford v. Plankinton Bank, 87 
Wis. 363, 58 NW 766. 

Wyo.—State v. Tidball, 35 Wyo. 496, 
252 P 499. 

[a] Rule applied.—(1) Receivers 
cannot, without paying the price, re- 
tain possession of merchandise de- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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prejudice of the insolvent’s creditors.** 
‘held that any previous equitable assignment of prop- 
erty will he enforced in a court of equity against the 
A person who contracts with an insolvent 
for the purchase of property, knowing such contract 
to be invalid, has no legal or equitable claim against 
the receiver of the insolvent to have the contract per- 
formed by a conveyance of the property.*® 


receiver.*® 


Right of lessee. 


livered to the debtor after the decree 
appointing the receivers, but before 
they had filed their bond or taken pos- 
session. Hames v. H. B. Claflin Co., 
220 Fed. 190. (2) Where property 
levied on is returned to the execution 
defendant upon his giving a delivery 
bond, a receiver of the:execution de- 
fendant occupies the same position 
with regard to the property as such 
defendant would have occupied. Hub- 
bard v. Security Trust Co., 38 Ind. A. 
156, 78 NE 79. (3) Where property 
of a syndicate came into the hands of 
a receiver, a creditor of one inter- 
ested therein who had obtained judg- 
ment with foreclosure of judgment 
lien on the interest of his debtor in 
lands belonging to the syndicate was 
entitled to have the receiver account 
for such interest to the extent of the 
against the judgment debtor, 
the receiver having appropriated and 
used such interest, or still having it in 
his possession, if no claims superior 
to that of the judgment creditor are 
shown. Eck v. Warner, 25 Tex. Civ. 
A. 388, 60 SW 799. 


[b] Receiver appointed by federal 
court takes property subject to all 
liens, property, and privileges exist- 
ing or accruing under state laws. In 
re Caswell Constr. Co., 13 F. (2d) 667. 


{c] Disaffirmance or rescission of 
transaction.— Where a minor who be- 
comes indebted to a corporation prop- 
erly rescinds the transaction, the re- 
ceiver takes the property subject to 
the minor’s rights. Seeley v. Seeley- 
Howe-Le Van Co., 128 Iowa 294, 103 
NW 961. 


Cross references: 
Appointment of receiver as affecting: 
Judgments, executions, and attach- 
ments see infra §§ 158, 159. 
Mechanics’ liens see infra § 155. 
Mortgages see infra § 156. 
Pledges and securities see infra § 


LD 
Right of Deore against tenant see 
infra § 15 
Liens or Reais subsequent to ap- 
pointment see infra §§ 152, 160-162. 
Parties entitled to priority see infra 
§ 406 et seq. 
Rights and remedies of lienors and 
adverse claimants see infra §§ 147-— 
162 


Time of vesting or accrual of right or 
title see infra §§ 128-130. 

Title acquired by receiver’s sale see 
infra §§ 368-373. 

Vransfer of lien to proceeds of POR, 
erty see infra § 421. 


44, Grand Rapids Trust Co. v. Penen 
233 Mich. 577, 207 NW 883. 


45. Fourth St. Nat. Bank v. Yard- 
ley, 165 U. S. 634, 17 SCt 439, 41 L. 
ed. -855; In re Le Blanc, 75 N. Y. 598 
[aff 14 Hun 8]. 


Where the insolvent is a lessor, 
and the receiver takes possession of the estate, he 
takes it cum onere, subject to the lease.** 


[§ 127] ¢. Set-Off and Counterclaim.‘ 
cordance with the rules that a receiver acquires only 
the rights of the debtor,*® and takes the property sub- 
ject to existing equities,®° it is generally held that 
choses in action pass to him subject to any equitable 
right of set-off then existing and available against 
the insolvent,®1 so that a debtor of the insolvent who 
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And it is 


In ac- 


46. Suydam v. New Brunswick 


Bank, 3 N. J. Eq. 276. 


47. Bolles v. Crescent Drug, etc., 
Co.; (53° Ne Seg? 614,\382 A,1061; 


48. Cross references: 
Effect of failure to file claim see in- 
fra § 394 
Set-off or counterclaim: 
Generally see Set-Off and Counter- 
claim [34 Cye 618]. 
Against receivers of: 
Banks see Banks and-Banking §§ 
535, 587, 8338, 851, 964. 
Corporations generally see Cor- 
porations §§ 3306-3309. 
Insurance companies see Insur- 
ance § 124. 


49. See supra § 125. 
50. See supra § 126. 


51. U. S.—Scott v. Armstrong, 146 
U. S. 499, 13 SCt 148, 36 L. ed. 1059; 
Central Appalachian Co. v. Buchanan, 
90 Fed. 454, 33 CCA 598; Philler v: 
Yardley, 62 Fed. 645, 10 CCA 562, 25 
LRA 824 [rev on other grounds 167 'U. 
S. 344, 17 SCt 835, 42 L, ed. 192]. 


Ala.—Oates v. Smith, 176 Ala. 39, 
57 S 438, '440 [cit Cyc]. 


Ark. 98 Ark. 
294, 298, 1385 SW 902, 33 LRANS 1060 
[quot Cyc]. 


Del.—Greif v. James H. Wright Co., 
10 Del. Ch. 308, 91 A 205. 

Ga.—Nix v. Ellis, 118 Ga. 345, 45 SE 
404, 98 AmSR 111; State v. Brobston, 
94 Ga. 95, 21 SH 146, 47 AmSR 138. 


Iowa.—Cook vy. Cole, 55 Iowa 10; 7 
NW 419. 


Me.—American Bank v. Wall, 56 Me. 
LOU: 


Mass.—Rochester 
v. Mitchell Woodbury Co., 
194, 102 NE 438; Colt v. 
Gray 233. 

Mich.—In re Farmers’, 
194 Mich. 200, 160 NW 601. 


Minn.—Becker v. Seymour, 71 Minn. 
394, 78 NW 1096. 


Mo.—Cox v. Volkert, 86 Mo. 505. 


Mont.—Williams v. Johnson, 50 
Mont. 7, 144 P 768, AnnCas1916D 595. 


N. J.—Van Wagoner v. Paterson 
Gaslight Co., 23 N. J. L. 283; State 
Bank v. New Brunswick Bank, 3 N. 
J. Eq. 266. 

N. Y.—Hughitt v. Hayes, 136 N.. Y. 
163, 32 NE 706; In re Van Allen, 37 
Barb. 225; Berry v. Brett, 19 N.Y. 
Super. 627: Matter of Croton Ins. Co., 
3 Barb. Ch. 642; Matter of Middle 
Dist. Bank, 1 Paige 585, 19 AmD 452; 
Miller v. Franklin Bank, 1 Paige 444. 

N. D.—Gilbertson v. Northern Trust 
Co., 53 N. D. 502, 207 NW 42, 42 ALR 
IZb3; 


Oh.—Armstrong v. Warner, 49 Oh. 


Tumbler Works 
215 Mass. 
Brown, 12 


etc., Bank, 
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has such right is not bound to pay what he owes and 
take his chances with the other creditors, but ts 
bound to pay only the balance.°? 
a valid set-off against the receiver is generally held 
not to create a preference in derogation of the rights 
of general ecreditors.°* 
such cases exists only to the extent of the coneur- 
rence of the two claims,°* and no judgment or lien 
can be obtained against the receiver for any excess 
due defendant.°* 
for defendant, with the right to present his claim 
for any excess due him against the insolvent on dis- 
tribution of the assets.°° 
held subject to some exceptions®® as in certain cases 
involving the right of set-off against receivers of 
banks,®® insurance companies,®°® and corporations 
generally ;°1 or where the effect of allowing the set- 
off would be to give the particular creditor a prefer- 
ence over the other creditors;°? and it has also been 


The allowance of 


But the right of set-off in 


In such case judgment will be only 


The general rule®* has been 


St..376, 31 NE 877, 17 LRA 466; Hade. 
v. McVay, 31 Oh. St. 231; Armstrong 
v. Law, 11 Oh. Dec. (Reprint) 461, 27 
CincLBul 100. 


Or.—In re Hamilton, 26 Or. 579, 38° 
P 1088. 


Pa.—Kuebler v. Haines, 229 Pa. 274, 
78 A 141; Barclay v. Edlis Barber 
Supply Co., 39 Pa. Super. 482. 


Porto Rico.—Welch v. San Cristobal 
Central, 7 Porto Rico Fed. 311. 


R. I.—Clarke v. Hawkins, 5 R. I. 219. 


S. C.—Carwille v. Metropolitan L. 
Ins; Cojis6é SiC. 179! Teas Hine so 
[substituted for former op 136 S. C. 
111, 184 SH 275]. 


Tex.—Cocke v. Wright, 
299 SW 446. 

Wash.—Thomson Est. v. Washing- 
ton Inv. Co., 84 Wash. 326; 146 P 617. 


Wis.—Washburn Waterworks Co. v. 
Washburn, 218 NW 815. 


[a] Claim for legal services ren- 
dered a corporation pending a suit for 
the appointment of a receiyer may be 
set off against an account for goods 
purchased from the corporation before 
the appointment. Cook v. Cole, 55 
Iowa 70, 7 NW 419. 


52. See cases supra note 51. 


53. ‘Scott»v. Armstrong, 146 U. S. 
499, 138 SCt 148, 36 L. ed. 1059; Arm- 
strong v. Warner, 49 Oh. St. 376, 31 
NE 877, 17 LRA 466; Carwile v. Met- 
ropolitan L. Ins. Co., 136 S. C. 179, 134 
SE 285 [substituted for former op. 
136 S. C. 111, 134 SE 2751; Cocke v. 
Wright, (Tex. Civ. A.) 299 SW 446. 


54. U.S. Fidelity, etc., Co. v. Max- 
well, 152 Ark. 64, 237 Sw’ 708, 711 [cit 
Cye]; Nix v. Bllis, 118 Ga. 345, 45 SE 
404, 98 AmSR 111. 


(Civ. A.) 


55. Nix v. Ellis, supra; Kuebler vy. 
Haines, 229 Pa. 274, 78 A 141. 
56. Kuebler v. Haines, supra. 


57. See supra note 51. 

58. See infra text and notes 59-63. 

59. -Set-off of deposits in savings 
banks against debt due from depositor 
to bank see Banks and Banking § 964. 

60. See Insurance § 124. 

61. Set-off of debt due from cor- 
poration to stockholder against» 
amount due ‘on unpaid subscription 
see Corporations § 1628. 

62. Wheeler Bridge, ete. R. Co. 
v. Cochran, 68 Fed. 141, 15 CCA 321; 
Ten Brock v. Caldwell, 95 Nebr. 464) 


145 NW 980, ‘AnnCas1916D 613; Clark 
Vv. Brockway, 1 Abb. Dec. (N. Y.) 351, 
38 Keyes 13; Haxtun v.- Bishop, 3 
Wend., (N. Y.) 13; Washburn Water- 
works’ Co. v. Washburn, (Wis.) 218 
NW 825. 

[a] Rule applied.—Where a claim 


accrues pending a receivership, and 
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held that the rule is inapplicable where the receiver 
sues as representative of insolvent’s creditors.®* 

In accordance with the general rule 
set-offs,°* in order to authorize a set-off 
the demands must ordinarily be mutual and subsist- 
ing between the parties,®°® and must have been due 
to and from the same persons in the same eapacity,°°® 
although courts of equity frequently deviate from 
the strict rule of mutuality when the justice of the 


Mutuality. 
governing 


particular case requires it.°? 


Claims acquired after insolvency or appointment 
Claims acquired after the appoint- 
ment of a receiver,®® or, as held in some jurisdictions, 


of receiver.®® 


the appointment of a receiver amounts 
to an equitable execution upon all the 
property and choses of a debtor and 
the assumption of them by the court 
for distribution among creditors upon 
equitable principles, Such claim can- 
not be set off against a debt due to the 
original debtor as that would give the 
creditor preference over other credi- 
tors to which he is not entitled. 
Wheeler Bridge, ete., R. Co. v. Coch- 
ran, 68 Fed. 141, 15 CCA 321. 


[b] When action is ex delicto for 
the wrong of defendant, an equitable 
offset will not be allowed. McQueen 
v. New, 86 Hun 271, 33 NYS 395 (as to 
a claim against the corporation for 
goods which he was induced to sell 
on the false representations of its offi- 
cers, in an action by the receiver of 
the corporation against defendant for 
a conversion of goods belonging to the 
corporation, the court saying that, if 
Such a procedure could obtain, a new 
way to get payment for old debts 
might easily be imagined, that all 
that a creditor of an insolvent cor- 
poration, of which a receiver had been 
appointed, would have to do in order 
to procure a preference over the other 
creditors of the corporation, would be 
to take possession of the property of 
the corporation and convert it to his 
own use, and, when an action was 
brought for its conversion, ask to off- 
set his claim). 


63. Osgood v. Ogden, 3 Abb. Dec. 
(N. Y.) 425, 4 Keyes 70; Hall v. Hol- 
land House Co., 12 Misc. 55, 33 NYS 
50 [aff 9 Misc. 245, 30 NYS 2638, 10 
Misc. 778, 30 NYS 1132]. 


64. See Set-Off and Counterclaim 
[34 Cyc 712 et seq]. 


65. Nix v. Ellis, 118 Ga. 345, 45 SH 
404, 98 AmSR 111; Merrill v. Cape 
Ann Granite Co., 161 Mass. 212, 
NE 797, 23 LRA 313; Van Wagoner v. 
Paterson Gaslight Co., 23 N. J. L. 283. 


fa] There must be mutual debts 
and credits, and although the debt to 
the insolvent may not be due, the 
creditor may waive the credit and a 
court of equity will then apply it up- 
on the debt from the insolvent, if that 
has matured, Hughitt v. Hayes, 136 
N. Y. 163, 32 NE 706. 


66. Farmers’ L. & T., etc., Co. v. 
Worthern Pac. RR. Co., 68 Fed. .257; 
Merrill v. Cape Ann Granite Co., 161 
Mass. 212) 36 NE 797, 238 LRA 313; 
Balch v. Wilson, 25 Minn. 299, 33 AmR 


eee In re Van Allen, 37 Barb. (N. Y.) 
225. 
[a] Rule applied.—Where, on the 


one side, the debt due to an insolvent 
is due from a firm or from several 
persons jointly, and the credit belongs 
to an individual, or vice versa, equity 
does not require or justify an applica- 
tion of the rule of set-off; it cannot 
be said, in any just sense, that these 
are mutual debts or credits. In re 
Van Allen,-37 Barb. (N. Y.) 225. 


Claim accruing to receiver after ap- 
Tee see infra text and notes 72- 
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receiver’s claim 
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after the filing of the petition for his appointment,’ 
cannot be set off against him, and the same is true 
of claims acquired after insolvency.’ 
that a claim against an estate before the receivership 
cannot be set off against a claim accruing to the re- 
ceiver after his appointment,’? and that as against a 


So it is held 


for goods purchased from him, a 


ereditor of the insolvent cannot set off a claim due 
him from the inso]lvent.** 


On the other hand, a 


court of equity, like a court of law, will not compel 


67. Scott v. Armstrong, 146 U. S. 
499, 13 SCt 148, 36 L. ed. 1059; Central 
Appalachian Co. v. Buchanan, 90 Fed. 
454, 33 CCA 598; Merrill v. Cape Ann 
Granite Co., 161 ‘Mass. 212,36 NEV 797, 
DOTA (il3) 


Generally see Set-Off and Counter- 
claim [34 Cyc 724]. 

68. Set-off against receivers of: 
Bante see Banks and Banking §§ 536, 
Corporations generally see Corpora- 

tions § 3308. 

69. Ark.—wU. S. Fidelity, ete., Co. v. 
Maxwell, 152 Ark. 64, 237 SW 708, 711 
[eit Cyc], 


Tlowa.—Cook v. Cole, 55 Iowa 70, 7 


NW 419 
Mass.—Colt v. Brown, 12 Gray 233. 


Minn.—Baleh v. Wilson, 25 Minn. 
299, 33 AmR 467. 


N. Y.—Van Dyck v. McQuade, 85 N. 
Y. 616; Osgood v. Ogden, 3 Abb. Dec. 
425, 4 Keyes 70; In re Van Allen, 37 
Barb. 225; Hall v. Holland House Co., 
12 Misc. 55, 33 NYS 50; In re Beecher, 
19 NYS 971; Haxtun v. Bishop, 3 
Wend. 13. 


N. C.—Davis v. Industrial Mfg. Co., 
114. NS Cws219 19 SHesT1, 23 RAR 22: 


Or.—In re Hamilton, 26 Or. 579, 38 
P 1088. 


Pa.—vU. S. Brick Co. v. Middletown 
Shale Brick Co., 228 Pa. 81, 77 A 395. 


Wis.—Washburn Waterworks Co, v. 
Washburn, 218 NW 825. 


70. Nix v. Ellis, 118 Ga. 345, 45 
SE 404, 98 AmSR 111. 


[a] In Pennsylvania, however, the 
appointment of a receiver, and not the 
filing of a bill praying therefor, is to 
be taken as changing the situation so 
as to prevent the insolvent’s debtor 
from thereafter acquiring claims 
against it, capable of being set off 
against its demand when sued for by 
the receiver. U. S. Brick Co. v. Mid- 


dletown Shale Brick Co., 228 Pa, 81, 
Fi MAUS, 25's 
71. Oates v. Smith, 176 Ala. 39, 57 


S 438, 440 [cit Cyc]; U. S. Fidelity, 
etc., Go. v. Maxwell, 152 Ark. 64, 287 
Sw 708, ‘TLE. Feit Cyc]; Miller v. Au- 
denried, 67 N. J. Hq. 252, 57 A 1076 
Laff 60 A 1134]; Lanier v. Gayoso 
Sav. Inst., 9 Heisk. (Tenn.) 506. i 


[a] Burden is on defendant, in an 
action by the receiver, to show that 
he acquired the claim asserted as a 
set-off prior to the filing of the bill by 
which the assets of the insolvent were 
impounded for the benefit of all its 
creditors. Lanier v. Gayoso Savy. Inst., 
9 Heisk. (Tenn.) 506; Smith v. Mos- 
by, 9 Heisk. (Tenn.) 501. 


72. U. S.—Farmers’ L. & T. Co. v. 
Northern Pac. R. Co., 58 Fed. 257. 


Fla.—Chipley So Bank v. McNeill, 
77 Pla. 827, 82 S 292. 


Ill.—Chiecago Architectural Iron 
Works y. McKey, 93 Ill. A. 244. 
Mass.-—Rochester Tumbler Works 


a party to do a vain thing, and therefore will not or- 
der him to pay money into court which he would be 
entitled to receive back immediately.** 


v. Mitchell Woodbury Co., 215 Mass. 
194, 102 NE 438. 


N. C.—Davis v. Industrial Mfg. Co., 
114 N. C, 321, 19 SH 371, 28 LRA 322: 


Oh.—Stowe v. Hamilton First Nat. 
Bank, 1 Oh. Cir. Ct. 524, 1 Oh. Cir. Dec. 
292. 

Wash.—Mansfield v. Yates-Ameri- 
can Mach. Co., 153 Wash. 345, 279 P 
595. 


See Beeler v. Pittsburgh Farmers’, 
ete., Turnp. Road Co., 14 Pa. 162 
(claim due sequestrator). 


[a] For example, the receivers of 
a railroad system cannot set off, as 
against a claim for rentals accruing 
to a leased line during the receiver- 
ship, any cross demands alleged to 
have accrued to the lessee prior to the 
receivership, since the two claims 
arose in different rights. Farmers’ L. 
& T., etc., Co. v. Northern Pac. R. Co., 
58 Fed. 257. 

Application of debt due purchaser 
at receiver’s sale to satisfaction of bid 
see infra § 357. 


Pa Cook v. Cole, 55 Iowa 70, 7 NW 
74. Grant v. Buckner, 172 U.S. 232, 


19 SCt 163, 43 L. ed. 430 [aff 49 La. 
Ann. 668, 21 S 580]; Naglee v. Palm- 
a te 543; Davis v. Stover, 58 N. 


[a] Thus, where plaintiff filed a 
bill as receiver of an insolvent firm, 
to foreclose a mortgage given to plain- 
tiff in that capacity to secure a cer- 
tificate of deposit for one hundred 
thousand dollars, originally deposited 
by the receiver, and defendants ad- 
mitted the debt, but claimed that the 
amount was to be’distributed pro rata 
among the creditors of the insolvents, 
whom plaintiff represented; that the 
claims of the creditors had been filed 
and reported upon; that defendants 
were large creditors of the insolvents, 
and that they would, upon the distri- 
bution of the assets, be entitled to 
fifty thousand dollars as their divi- 
dend; and that defendants had ad- 
vanced a further sum to the former 
custodians of the assets of about fifty 
thousand dollars, which they prayed 
to have ascertained, and the whole 
amount set off against the certificate 
of deposit, and until then, that plain- 
tiff be restrained, it was held that a 
court of equity would not compel them 
to pay the money into court, which 
they would immediately,be entitled to 
receive back, but would order an ac- 
count and allow the set-off. Naglee v. 
Palmer, 7 Cal. 543. 


{[b] Debtor of estate who becomes 
creditor of receiver for services ren- 
dered, which is a necessary expense 
in protecting the trust property, may 
have the reasonable value of such 
services considered as an equitable 
set-off against the debt due from him 
to the estate, since the receiver has 
the right to incur and pay such ex- 
penses, and the same result would fol- 
low by paying the party and immedi- 


a EE TE RNs rad are et RNG, TRI 
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Claims not due. 


assignment was set aside.*? 
Unliquidated claims.*® 


used as a set-off in equity.*® 


ately taking back the sum in payment 
of his debt ve the estate. Davis v. 
Stover, 58 N. 473. 

[c] Rents vaceriune from person 
adjudged to be owner.—Where, pend- 
ing the determination of the owner- 
ship of property, a party in possession 
entered into a lease for the whole and 
paid the receiver rent therefor up to 


a certain time, and it was ultimately 


determined that such party owned one 
half of the property, in an action for 
rent of the whole by the receiver it 
was held that defendant could set off 
against the rent claimed the amount 
which he had paid on the property 
adjudged to be his; that this was not 
a case in which defendant, indebted 
to an estate which is insolvent, seeks 
to set off a claim against the estate in 
absolute payment of a debt due from 
him and thus obtain a preference, 
Since an undivided one half of the 
property was never the property of 
the estate vested in the receiver but 
was wrongfully taken possession of 
by him, and the rent therefor belonged 
to defendant and is held by the receiv- 
er as defendant’s money. Grant v. 
Buckner, 172 'U. S. 232, 19 SCt 163, 43 
ees 430 [aff 49 La. Ann. 668, 21S 


75. Balch v. Wilson, 25 Minn. 299, 
33 AmR 467; McManus-Kelly Co. v. 
Pepe Mre, Co.,.-CNe J. Chie 700AD 297; 
Central Trust Co. v. Morton Trust Co., 
200 N. Y. 577, 93 NE 975; Newcomb vy. 
Almy, 96 N. Y. 308; Blum y. Girard 
Nat. Bank, 248 Pa. 148, 93 A 940, Ann 
Cas1916D 609. See also Corporations 
§ 3306; Insurance § 124. 


[a] Allowance in equity of claims 
not due for want of demand.—It has 
been held that in the eye of a court of 
equity claims will be regarded as due, 
notwithstanding the absence of a tech- 
nical demand, when equitable consid- 
erations require that they shall be 
applied each to the other. Hughitt 
v. Hayes, 136 N. Y. 163, 32 NE 706. 


Generally see Set-Off and Counter- 
claim [34 Cyc 672 et seq]. 


76. Barbour v. National Exch. 
ene, 50 Oh. St. 90, 338 NE 542, 20 LRA 
192. 


Right of bank depositor to have de- 
posit applied to obligation not due at 
time of bank’s insolvency see Banks 
and Banking § 537. 


77. Lees v. Hayden, 78 Hun 370, 29 
IN BY) wile Oe 


78. Generally see Set-Off and Coun- 
terclaim [34 Cye 693 et seq]. 


79. Central Appalachian Co. v. Bu- 
chanan, 90 Fed. 454, 33 CCA 598; Hol- 
brook v. American F’. Ins. Co., 6 Paige 
(N. Y.) 220; Sheafe v. Hastie, 16 
Wash. 563, 48 P 246. 


“Where the debt is unliquidated and 
incapable of liquidation without the 
aid of a jury or of extrinsic evidence, 
the right of set-off is not absolute, but 
in equity must depend upon the cir- 
cumstances of the case. It does not 
come within the statute of set-off. At 
the same time the receiver would not 


Claims maturing after appoint- 
ment of receiver cannot be used as a set-off,7® al- 
though there is authority to the contrary.*® 
also been held that where an assignment for credi- 
tors was set aside as fraudulent and a receiver ap- 
pointed, one who had given a note payable on de- 
mand to the assignee for goods purchased from the 
assignor could not set off a draft on the assignor 
which he owed, but which was not due when the as- 
signment was made, although it matured before the 


The fact that a claim is 
unliquidated will not necessarily prevent its being 


RECEIVERS 


It has 
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[§ 128] G. Time of Vesting or Accrual of Right 
or Title®°—1. In General. 
against the acquiring of preferences after the ap- 
pointment of a receiver is concerned,*! the receiver’s 
title or right ordinarily relates to, and becomes fixed, 
at the date of his appointment,*? and thenceforth at 
the farthest the property is in custodia legis.*? 
er the appointment no lien or preference can be ob- 
tained,** but up to that time creditors may pursue 
their legal remedies and acquire liens and priorities.*® 


In so far as the rule 


Aft- 


[§ 129] 2. Relation Back to Time of Appointment. 


The title and right of a receiver relate back to the 
order for appointment as against persons aequiring 


' liens during the interval Between such order and 


be justified in jinterposing any uncon- 
scientious obstacles to the liquidation 
of the demand, or with unseasonable 
haste to press the collection of the 
claim due to the bank with a view of 
excluding the set-off.” In re Van Al- 
len, 387 Barb. (N. Y.) 225, 230. 


; 80. Notice of appointment see infra 
146. 
81. See cases infra note 82 et seq 


Liens acquired after appointment 
see infra §§ 152, 160-162. 


82. U. S.—Chapman vv. _ Seattle 
First Nat. Bank, 37 F. (2d) 105; Horn 
v. Pere Marquette R. Co., 151 Fed. 626; 
American Surety Co. v. Finletter, 274 
Fed. 152 [mod 254 Fed. 489]. 


Conn.—American Bank, ete., Co. v. 
Feeney Tool Co., 106 Conn. 159, 137 A 
756; American Clay Mach. Co. v. New 
Pere Brick Co., 87 Conn. 369, 87 A 


Ida.—Exchange Nat. Bank v. North- 
ern Idaho Pine Lumber Co., 24 Ida. 
671; 135 Bvt 47. 


Miss.—P. E. Payne Hardware Co. 
v. International Harvester Co., 110 
Miss. 783, 70 S 892. 


N. J.—Generotsky v. Barnay Hotel 
Con So oNeldn Hgn 635795) AU S653) Gal= 
lagher v. True American Pub. Co., 75 
Ne J. Hq. 171, 71-A 741, 138 AmSR 

14. 

N. Y.—Van Alstyne v. Cook, 25 N. 
Y. 489 [aff 34 Barb. 553]; In re Van 
Allen, 37 Barb. 225. 


N. C.—Thompson y. Dillingham, 183 
N. C. 566, 112 SE 321; Roberts v. Bow- 
en Mfg. 'Co., 169 ING Cre, oo) lune ol 
Battery Park Bank v. Western Caro- 
lina Bank, 127 N. C. 432, 37 SE 461. 

[a] Upon signing order.—(1) It 
has been held, where the order of ap- 
pointment is signed by the judge at 
chambers, on presentation to him of 
the bill and answer, which have not 


been filed, to take effect when the) 


pleadings and order are filed with the 
clerk, it becomes effective on such fil- 
ing, and any delay in transcribing it 
upon the records or in the qualifica- 
tion of the receiver is immaterial. 
Horn v. Pere Marquette R. Co., 151 
Fed. 626. (2) An order appointing a 
receiver vests title in the receiver 
when it is signed by the judge, al- 
though not filed on the same day, and 
although signed ina county other than 
that in which the action was pending, 
but in the same judicial district. Ex- 
change Nat. Bank v. Northern Idaho 
ps Lumber Co., 24 Ida. 671, 1385 P 
fe 


[b] Upon filing of order.—Where 
an order appointing a receiver is 
signed by a judge at his residence up- 
on the presentation to him of a peti- 
tion for voluntary dissolution, and the 
papers are turned over to the attorney 
presenting the petition, the order is 
not perfected until it is filed with the 
clerk of the court. Wilcox v. National 
Shoe, ete., Bank, 67 App. Div. 466, 73 
NYS 900. 


[ce] In Pennsylvania (1) a receiver 


appointed under allegations and proof 
of insolvency will be treated as an 
attaching creditor, and his rights fixed 
from the date of appointment. Ship- 
ler v. New Castle Paper Products 
Corp, 6293) eat Ad 2A one Alsen Cep) 
Where actual insolvency did not ap- 
pear until after appointment of re- 
ceiver under a bill alleging that the 
assets exceeded the liabilities, the 
rights of the parties are determined 
as though insolvency was originally 
alleged. Shipler v. New Castle Paper 
Products Corp., supra. 


In supplementary proceedings see 
Executions §§ 1048, 1049. 


83. Miss.—P. E. Payne Hardware 
Co. v. International Harvester Co., 110 
Miss. 783, 786, 70 S 892 [quot Cyc]. 


N. Y.—In re Schuyler’s Steam Tow 
Boat Co., 186 N. Y. 169, 32 NE 623, 20 
LRA 3891; Matter of Christian Jensen 
Co., 128 N. Y. 550, 28 NE 665, 27 Abb 
NCas 303, 21 CivProc 241; Van Al- 
styne v. Cook, 25 a Y. 489; Mosher v. 
Supreme Sitting O id Berl els 88 Hun 394, 
34 NYS 816. 


N. C.—Battery Park Bank v. West- 
on Carolina Bank, 127 N. C. 432, 37 SE 


S. C.—Regenstein y. Pearlstein, 30 
S. C. 192, 8 SE 850; Clinkscales v. 
Pendleton Mfg. Co., 9 S. C. 318. 


Tenn.—McDonald v. Charleston, 
ete; R. Co., 93 Tenn. 281, 24 SW 252. 


Wis.—Hagedon v. State Bank, 1 
Pinn, 61, 39 AmD 275. 


Conflicting jurisdiction see Courts 
§ 583 text and note 66. 


84. See infra §§ 152, 160-162. 


85. U. S—Horn v. Pere Marquette 
RitCo tsi Wed. 6265 


Ga.—Lang v. Macon Constr. Co., 101 
Ga. 343, 28 SE 860. 


Iowa.—Smith vy. Sioux City Nursery, 
ete., Co., 109 Iowa 51, 79 NNW 457. 


Mass.—Hubbard y. Hamilton Bank, 
7 Metc. 340. 


Mich.—Merchants, etc., Nat. Bank v. 
Rea Cir. Judge, 43 Mich. 292, 5 NW 


Miss.—P. E. Payne Liarawerce Conv. 
International Harvester Co., 110 Miss. 
783, 786, 70 S 892 [quot Cye]. 


N. Y.—Van Alstyne v. Cook, 25 N. Y. 
489; Matter of Muehlfeld, etc., Piano 
Co., 12 App. Div. 492, 42 NYS 802, 26 
NYCivProc 90; Matter of Gies Litho- 
graphic Co., 7 App. Div. 550, 40 NYS 
146; Bergin v. Deering, 70 Hun 379, 
24 NYS 36; Artisans’ Bank vy. Tread- 
well, 34 Barb. 553. 


N. C.—Thompson y. Dillingham, 183 
N. C. 566, 112 SE 321; Roberts v. Bow- 
ene vireo Cor, aL6omiN Conca coms Eto 
veer generally Corporations §§ 3222~— 


Right of set-off existing before ap- 
pointment see supra § 127 

Subjection of property to preéxist- 
ing equities and liens see supra § 126; 
and infra §§ 158-159. 
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the time the appointment is perfected by the per- 
86 So, although 


cannot interfere with the debtor’s prop- 


formance of preliminary conditions. 
a receiver 


erty until he has filed a bond, where 
quired, 87 yet, when the bond is given, his title, as 
against intermediate liens or levies, relates back to 
the date of the order of appointment,®# or to the 
time an order was made granting a reference to a 
master or referee to make the appointment.*? 
doctrine of relation back to the order of appoint- 
ment, so as to place the property in custodia legis 
from that time, applies, even though the receiver 


Ardmore Nat. Bank v. Briggs 
Mach., etc., Co., 20 Okl. 427, 94 P 533, 
129 AmSR TAC; 23 LRANS 1074, 16 
AnnCas 133; Pope v. Ames, 20 Or. 199, 
25 P 393 

87. Matter of Christian Jensen Co., 
128 N. Y. 550, 28 NE 665, 27 AbbNCas 
308, 21 NYCivProc 241; Odell Hard- 
ware Co. v. Holt- Morgan Mills, 173 
N. C. 308, 92 SE 8. 


Necessity of bond see supra § 88. 


88. U. S—Davis v. Seneca Falls 
Mfg. Co., 8 F. (2d) 546; Horn v. Pere 
Marquette ISA ROwyy ali Fed. 626; Con- 
necticut River Banking Co. v. Rock- 
bridge Co., 73 Fed. 709 [aff 80 Fed. 
441, 25 CCA 540]. 


Mich.—Saginaw County Sav. Bank 
v. Duffield, 157 Mich. 522, 122 NW 186, 
133 AmSR 354. 


Mo.—Maynard vy. 


N. J.—Generotsky v. Barnay Hotel 
Co., 85 N. J. Eq. 68, 95 A 865; Gal- 
_lagher v. True American Pub. Co., 75 
NG See ids el VAT 41, P88 Am SR 
514. 


N. Y.—In re Schuyler Steam Tow 
Boat Co., 136 N. Y. 169, 32 NE 623, 28 
LRA 391; In re Christian Jensen Co., 
128 N. Y. 550, 28 NE 665; Becker v. 
Torrance, 31 N. Y. 631; Van Alstyne 
v. Cook, 25 N. Y. 489; Matter of Lenox 
Corp. .o App. Div. 517, 63 (NYS 103 
{aff 167 N. Y. 623, 60 NE. 1115]; Mat- 
ter of Muehlfeld, etc., Piano Co., 12 
App. Div. 492, 42 NYS 802, 26 NYCiv 
Proc 90; Mosher y. Supreme Sitting 
Ont, He. 88. Bun 394, 34 NYS 816; 
Johnson v. Martin, 1 Thomps. & C. 
504;° Matter of Hoagland, etc., Co., 36 
Misc. 28, 72 NYS 435; In re Schuyler 
Steam Tow-Boat Co., 18 NYS 89 [aff 
64 Hun 384, 19 NYS 565 (aff 136 N. Y. 
169, 32 NE 623 [rev on other grounds 
154 U: S, 256, 14 SCt 1019, 38 L. ed. 
981])]; Steele v. Sturges, 5 AbbPr 
442; Rutter v. Tallas, 5 Sandf. 610; 
Peters v. Carr, 2 Dem. Surr. 27. 
see Matter of Lewis, ete., Mfg. Co., 89 
Hun 208, 34 NYS 983 (holding that 
the doctrine of relation back is a fic- 
tion of law and should not be allowed 
to work an injustice; that the rule 
of the text does not apply So as to de- 
feat the lien of an execution issued on 
a judgment recovered after the ap- 
pointment of a receiver, and levied 
before he qualified, where the debtor 
had no defense to the creditor’s claim, 
an prevented him from _ obtaining 
judgment before the appointment of 
the receiver by interposing a frivolous 
demurrer, and that it was no viola- 
tion of the principles which underlie 
the doctrine of relation to subject the 
title of the receiver to the lien of the 
judgment). { 

N. C.—Odell Hardware Co. v. Holt- 
Morgan Mills, 173 N. C. 308, 92 SE 8. 


S. C.—Regenstein v. Pearlstein, 30 
S. C. 192, 8 SE 850; Detecaloe Y, Pen- 
dieton Mfg. Co. 19) See 313 


Tex.—-Riesner v. Bik OUCY pve COs, 
89 Tex. 656, 36 SW 53, 59 AmSR 84, 33 
LRA 171; Texas Trunk R. Co. v. Lew- 
ore Tex. 1, 16 SW 647, 26 AmSR 


86. 


Bond, 67 Mo. 315. 
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But: 


RECEIVERS 


a bond is re- 


The 


dictions.?® 


[a] Reason of this rule (1) is stat- 
ed to be that, when the court appoints 
a receiver, it is because it has first 
adjudged that the property is no long- 
er to be under the control of the par- 
ties to the suit, but is thereafter to be 
and is in the custody of the court. 
Steele v. Sturges, 5 AbbPr (N. Y.) 
442 [app Maynard v. Bond, 67 Mo. 315; 
Texas Trunk R. Co. v. Lewis, 81 Tex. 
1, 16- SW 647, 26 AmSR 776]. (2) In 
a proceeding against an insolvent for 
general distribution, as in the case of 
an insolvent corporation, the reason of 
the rule is based upon the object of 
the appointment to preserve equality 
among the creditors by preventing a 
multiplicity of suits and the obtaining 
by some creditors of advantages over 
others. Connecticut River Banking 
Co. v. Rockbridge Co.,73 Fed. 709. 


89. Maynard v. Bond, 67 Mo. 315; 
In re Berry, 26 Barb. (N. Y.) 55; Dem- 
ing v. New York Marble Co., 12 Abb 
Pr (N. Y.) 66; Steele v. Sturges, 5 
AbbPr (N. Y.) 442; Rutter v., Tallis, 5 
Sandf. (N. Y.) 610. See Fairfield v. 
Weston, 2 Sim. & St. 96, 1 EngCh 96, 
57 Reprint 282 (where the rule that 
the right of the receiver would relate 
from the date of the order of refer- 
ence to the master was applied as be- 
tween the parties to the suit so as to 
prevent a defendant from exercising 
any right of ownership upon the es- 
tate without authority of court). But 
see Rich v. Loutrel, 18 HowPr (N. Y.) 
121 (holding that, in an action be- 
tween partners to dissolve and settle 
the partnership accounts, rights may 
be acquired by the levy of process be- 
tween the date of the order of refer- 
ence on the application for the ap- 
pointment of a receiver and the or- 
der making the appointment). 


90. U. S.—Horn v. Pere Marquette 
RR. Co;, wl Meds 626. 


Conn.—American Bank, etc., Co. v. 
ipa Tool.Co.;,106 Conn. 159, 137 A 
oo. & 

Mo.—Maynard v. Bond, 67 Mo. 815. 


Nev.—State v. EN ua iaaes Dist. 
Ct., 50 Nev. 282, 257 


N. J. Generotzky v. nue Hote? 
Con 85) Nid. Sha?) 65,095) A865: 


N. Y.—Matter of Schuyler’s Steam 
Tow Boat, 136 N. Y. 169, 32 NE 623, 
20 LRA 391; Mosher v. Supreme Sit- 
ting O. I. H., 88 Hun 394, 34 NYS 816; 
ee v. Bates, 13 Misc. 489, 35 NYS 


ae tee ore v. Ames, 20 Or, 199, 25 P 
Boa. 

Tenn.—McDonald vy. Charleston, 
ete., R. Co., 98 Tenn. 281, 24 SW 252 


Tor oN eanee Vv. Gulf; ete, R. Got! 
89 Tex. 656, 36 SW 53, 59 AmSR 84, 
53 LRA 171; Texas Trunk i, COON. 
ee 81 Tex. 1,16 SW 647, 26 AmSR 


[a] In Wisconsin it has been held 
that, after appointment and qualifi- 
cation of a receiver, the property is 
in gremio legis, although he has not 
reduced the same to actual possession. 
Hagedon yv. State Bank, 1 Pinn. 61, 
39 AmD 275. 


Pee 


[§ 129 


has not taken actual possession,®®. or has refused 
to act,?! but the doctrine does not operate so as\ to 
render a person guilty of contempt for interfering 
with the possession of a receiver where the receiver 
has not in fact taken actual possession.®? 
that the title of the receiver vests by relation at the 
time of granting the order of appointment, even 
though he has not qualified, or performed other pre- 
liminary conditions,®* or has not taken actual pos- 
session,’* has been denied or qualified in some juris- 


The rule 


Effect of appeal from order of appointment. 


91. 68 N. C. 


400. 

92. In re Schuyler Steam Tow Boat 
0.136. SN. oi¥e 1690. 3:2. IND 623;> 28 
LRA 391; Albany City Bank v. Scher- 


Skinner v. Maxwell, 


'merhorn, 9 Paige (N. Y.) 372, 38 AmD 


551; Darling’ v. Wyoming Coal, etc., 
Co.,.,2,. Kulp) G@a.). 1423 7 Defries sv. 
Creed, 11 Jur. N. S. 360. 


93. See supra text and notes 86-89. 
- 94, See supra text and note 90. 

95. See cases infra this note. 

fa] In California it has been held 


that, where a sheriff in replevin has 
taken possession of property, a mere 
showing that a receiver appointed 
over all the property of the replevin 
defendant was in fact appointed be- 
fore the sheriff took possession would 
not entitle him to possession, where he 
did not take possession until after 


the sheriff had acted. Miller v. Los 
Angeles County Super. Ct., 63 Cal. A. 
a Sor ler(h ag 28} le ( 

[b] In Maryland (1) the order of 


appointment (Everett v. Neff, 28 Md. 
176) (2) and the giving of a bond 
(Farmers’ Bank v. Beaston, 7 Gill & 
J. 44, 28 AmD 226) will not place the 
property in custody of the law as 
against a stranger to the proceedings, 
unless the receiver has taken actual 
possession. 


[c] In Minnesota it has been held 
that an order directing the appoint- 
ment of a receiver for goods does not 
place them in custodia legis until the 
receiver is actually appointed, until 
which time such goods are liable to 
distress or levy. Dutcher v. Culver, 
24 Minn. 584, 


[dad] In Mississippi, where in a suit 
to foreclose a mortgage of an entire 
railroad and all property appurtenant 
thereto, the mortgage being expressly 
to cover after-acquired property, the 
order appointing a receiver of the 
mortgaged property did not refer spe- 
cifically to certain real estate acquired 
after the execution of the mortgage 
and the receiver never took possession 
of it, it was held that a sale under an 
execution based on a judgment ren- 
dered in a state court against the 
mortgagor passed a valid title to the 
purchaser, the receiver never having 
done anything to notify the public 
that the property was claimed as a 
part of the mortgaged property fur- 
ther than to receive the rents thereof. 
Mississippi Valley Co. v. Chicago, etc 
R. Co., 58 Miss. 896, 38 AmR 348. 


fe] -In Wirginia it has been held 
that a valid lien may be acquired aft- 
er appointment of the receiver but 
before he has given the required bond. 
Rc Re v. Richmond, etc., R. Co., 81 
a 


{f{] In England (1) it has been held 
that the principle that the appoint- 
ment of a receiver is merely condi- 
tional until his security is perfected 
applies only to cases where the ques- 
tion is as to his title as against third 
parties. It has no application where 
the question is as to his own liabil- 
ity, or that of his sureties, in respect 


tt ey 
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Where an order of appointment of a receiver is stayed 
by an appeal and supersedeas, the property is not 
in the custody of the law until it goes into actual 
possession of the receiver after affirmance of the 
appointment on appeal,®* although, on the other hand, 
it has been held that property is in custody of the 
law when an order appointing a receiver is made, 
notwithstanding an appeal from such order and the 
giving of a supersedeas bond under which the prop- 
erty was taken from the custody of the receiver.” 

[§ 130] 3. Relation Back to Time Prior to Ap- 
Pursuant to the general rule before stat- 
ed that the property is in custodia legis from the time 


pointment. 


of moneys received and expended by 
him as receiver. Smart y. Flood, 49 
ly Rep. N. S. 467. (2) And so, 
where, before the receiver had per- 
fected his security, money arising 
from the sale of a part of the property 
belonging to the estate was received 
by a solicitor in the cause, he was not 
at liberty to do anything but retain 
the moneys and hand them over to the 
receiver when his recognizance was 
perfected. In re Birt, 22 Ch. D. 604 
(as to ‘duty of one who had undertaken 
the duty of solicitor to a party inter- 
ested in. the equal distribution of the 
assets); Wickens v. Townshend, 1 
Russ. & M. 361, 5 EngCh 361, 39 Re- 
print 140. (3) The appointment of a 
receiver of the rents and profits of 
land, although conditional upon the 
receiver’s giving security, operates 
as an immediate delivery of the land, 
and when the security required by 
the order of appointment is given, 
the order relates back to the date 
when it was made. Ex p. Pvans, 13 
Ch. D. 252. (4) But in cases relating 
to chattels, the appointee is not re- 
ceiver until he has given security, 
and it is not a contempt of court for 
an execution creditor to seize such 
chattels after the order appointing 
the réceiver on his giving security, 
but before the security is given or the 
possession taken. Edwards vy. Ed- 
wards, 2 Ch. D. 291. 


Effect of appeal from order see in- 
fra text and notes 96, 97. 


Interference with receiver’s posses- 
sion as contempt generally see infra 
§§ 1388-140. \ 

96. Cock v. Cole, 55 Iowa 70, 7 NW 
419; Daniel v. Reid, 114 Wash. 211, 
194 P 979. And see Boston, etc., Cop- 
per, etc., Min. Co. v. Montana Ore Pur- 
chasing Co., 27 Mont. 431, 71 P 471 
(holding similarly as to the right of 
a corporation to bring suit until the 
receiver takes possession after a stay 
granted of the order appointing the 
receiver pending, appellate proceed- 
ings). 

97. Stanton v. Heard, 100 Ala. 515, 
14 S$ 359. 

Relation back to order for appoint- 
ment as against another receiver ap- 
pointed pending appeal see infra § 149. 

98. See supra § 128. 

99. U. S— Wheeler v. Walton, etc., 
Co., 65 Fed. 720. 


Conn.—American Clay Mach. Co. v. 
New England Brick Co., 87 Conn. 369, 
87 A 731. 

Iowa.—Smith v. Sioux City Nursery, 
ete., Co., 109 Iowa 51, 79 NW 457. 


N. Y.—Becker v. Torrance, 31 N. Y. 
631; Van Alstyne v. Cook, 25 N. Y. 
489; Matter of Muehlfeld, etc., Piano 
Co., 12 App. Div. 492, 42 NYS 802, 26 
CivProc 90; Artisans’ Bank v. Tread- 
well, 34 Barb. 553 [aff 25 N. Y. 489]; 
Wilson v. Allen, 6 Barb. 542; West v. 
Fraser, 7 N. Y. Super. 653; Rutter 
v. Tallis, 7 N. Y. Super. 610; Lottimer 
v. Lord, 4 E. D. Smith 191. 


Oh.—Callahan_ vy. Consumers Ice, 
etc, Co., 18 Oh. Cir, Ct.'479, 7 Oh. Cir. 


RECEIVERS 


Dec: 349. 


[a] Illustration.—The commence- 
ment of an action in which the ap- 
pointment of a receiver for a corpora- 
tion was asked does not confer such 
right to the possession of the corpo- 
rate property as will preclude an as- 
signee in a deed of general assign- 
ment for the benefit of creditors, ex- 
ecuted before the appointment of the 
receiver, from obtaining possession 
of the property, since there could be 
no action for the appointment of a 
receiver as the ultimate relief, and 
therefore, while the court in such a 
case acquired jurisdiction of the con- 
troversy to proceed to final adjudica- 
tion without interruption by any oth- 
er tribunal, the appointment of the 
receiver is not the cause of action and 
the institution of the suit does not 
preclude another court from seizing 
the property before a receiver is ap- 
pointed. Callahan v. Consumers Ice, 
ete., Co., 18 Oh. Cir. Ct. 479, 7 Oh. Cir. 
Dec. 349. 

[b] Mere pendency of application 
for appointment will not defeat a 
ereditor’s right to attach. Smith v. 
Sioux City Nursery, etc., Co., 109 Iowa 
51, 79 NW 457. And see Wheeler v. 
Walton, etc., Co., 65 Fed. 720 (lien ac- 
quired .after filing of bill but before 
service of process and appointment 
of receiver). 

[ec] In Michigan, under the ex- 
press provisions of 3 Comp. L. § 10861, 
the title of the receiver vests from 
the time he files the required security, 
and does not relate back ‘to the fil- 
ing of the petition. Travis v. Mc- 
Bride, 166 Mich. 126, 121 NW 520. 


[dad] In New Jersey (1) it has been 
held that, under Act (1896) pp 298, 299 
§ 68, the title of the corporation ceas- 
es upon the adjudication of insolvency 
or the appointment of a receiver, and 
the receiver’s right does not relate 
back to a time prior to his appoint- 
ment. Squire v. Princeton Lighting 
Co., 68 A176. (2) So it has been held 
that the lien of attachments which 
were levied, some before and some 
after an injunction issued in a suit 
against an insolvent foreign corpora- 
tion on behalf of complainant and 
other creditors, but before the receiv- 
er was appointed, should be given 
preference. Minchin vy. Paterson Sec- 
ond Nat. Bank, 36 N. J. Eq. 436. 


1. See statutory provisions; 
cases infra note 2 et seq. 
Insolvency: 
Nore see Insolvency 32 C. J. p 


Of: 
Banks see Banks and Banking §§ 
482-517, 814-853, 950-965. 
Corporations generally see Corpo- 
rations §§ 3058-3599. 


2. Farmers’ L. & T. Co. v. Detroit, 
ete., R. Co., 71 Fed. 29; Illinois Steel 
Co. v. Putnam, 68 Fed. 515, 15 CCA 
556; Cobb v. Camden Sav. Bank, 106 
Me. 178, 76 A 667, 20 AnnCas 547; Da- 
vis v. Mazzuchelli, 238 Mass. 550, 131 
NE 186; Merrill v. Commonwealth 
Mut. F. Ins. Co., 171 Mass. 81, 50 NE 
519; Merrill v. Commonwealth Mut. 


and 
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a receiver is appointed,®® the order of appointment 
does not, as regards liens and claims of third per- 
sons, relate back to the commencement of the suit 
in which the appointment is made.®® 
however, owing to the nature and purpose of the 
proceeding, or because of statutory provisions re- 
lating to the distribution of the estates of insolvent 
debtors,! the title of the receiver, as against third 
persons, has been held to relate back to the filing. 
of the bill or the issuing or service of process,” or, 
at least, to some date after the institution of the pro- 
ceeding and before the appointment of a receiver,® 
such as the date when the court or judge has sus- 


In some eases, 


FI. Ins. Co., 166 Mass. 238, 44 NW 144; 
Fogg v. Supreme Lodge U. O. G. L., 
159 Mass. 9, 33 NE 692; Burdon v. 
Massachusetts Safety Fund Assoc., 
147 Mass. 360, 17 NE 874, 1 LRA 146; 
Jablouski v. Simons Land Co., 46 R. 
I..277, 127 A 3; Whipple v. Babcock, 
18 R. I. 611,-30 A 464. See Fullilove 
v. Central State Bank, 160 La. 831, 
107 S 590 (holding that the possession 
of the receiver, if effective as of the 
date of commencement of receiver- 
ship proceedings, does not date back 
beyond the commencement of valid 
proceedings). But see Hill v. Baker, 
205 Mass. 303, 91 NE 380, 137 AmSR 
440 (holding that, since the date of 
the filing of the will did not appear, 
the date of the receiver’s appointment 
would be taken as fixing the rights of 
the parties); Jones v. Arena Pub. 
Co., 171 Mass. 22, 50 NE 15 (where it 
was held that in the particular case 
the adoption of the date of appoint- 
ment as fixing the rights of the par- 
ties would be fairer). 


[a] MIllustrationm—Where a Dill 
brings under the direct control of 
the court all the property and estate 
of defendants, or of certain named de- 
fendants, or certain designated prop- 
erty of all or either of defendants, to 
be administered for the benefit of all 
entitled to share in the fruits of the 
litigation, and the possession and 
control of the property are necessary 
to the exercise of the jurisdiction of 
the court, the filing of the bill and 
service of process is an equitable levy 
on the property, and pending the pro- 
ceedings such property may be held 
to be in gremio legis. Illinois Steel 
Co. v.:Putnam, 68 Fed. 515, 15 CCA 
556 (holding, however, that where a 
stockholders’ bill asks the appoint- 
ment of a receiver for a railroad mere- 
ly to secure better management until 
arrangements can be made for dis- 
charging the company’s debts, the 
mere filing thereof, and the service of 
process, do not draw the property in- 
to the possession of the court, so as to 
prevent the company, prior to a re- 
ceiver’s appointment, from  surren- 
dering rails not attached to its road 
in partial extinguishment of the pur- 
chase price of a large lot of rails). 


[b] After institution of foreclo- 
sure suit, the mortgage covering all 
the property and net earnings of a 
railroad company,-in which a receiv- 
er is-appointed according to the prayer 
of the bill, no lien on such earnings 
can be acquired by a general credi- 
tor. Farmers’ L. & T. Co. v. Detroit, 
ete., R. Co., 71 Fed. 29. And see in- 
fray. 5 Loe. 


38. Powell v. National Bank 
Commerce, 19 Colo, A. 57, 74 P 536. 


fa] THlustration.—Where an action 
was brought to recover a debt and 
for the appointment of a receiver, it 
was held that the order of appoint- 
ment related back to the date the 
court obtained jurisdiction by the 
appearance of defendant, and that 
such order took precedence over a 
chattel mortgage given later on the 
same day, but before the appointment 


of 
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tained the suit by issuing an injunction,* or has oth- 
erwise acted upon the application in such a way as to 
indicate that he will investigate the matter and may 
appoint a receiver at some future date.° 
es the date of insolvency as adjudicated in proceed- 
ings under the statute fixes the time when the prop- 
erty is regarded as in custodia legis.® 

A distinction is made in some cases with reference 
to the kind of property to which the above principle 
is applied, it being held that as to real estate and 
tangible personalty the receiver’s title commences 
from the date of the appointment and hence is sub- 
ject to valid liens acquired prior to such appointment, 
but that as to-equitable assets and choses in action 
the receiver’s title relates back to the institution of 
the suit in which he was appointed.” 


of the receiver, the mortgagee having 
notice of the proceedings for appoint- 
ment. Powell v. National Bank of 
Commerce, 19 Colo. A. 57, 74 P 536. 


4 Atlas Bank v. Nahant Bank, 23 
Pick. (Mass.) 480; Ft. Worth City 
Nat. Bank v. Merchants’ Nat. Bank, 
7 Tex. Civ. A. 584, 27 SW 848. 


{a] In proceeding by bill against 
insolvent corporation under a stat- 
ute contemplating the distribution of 
the estate for the benefit of all cred- 
itors, between the issuing of an in- 
junction restraining the corporation 
and its officers from interfering with 
its affairs, and the appointment of 

‘receivers, attaching creditors acquire 
no valid liens which can be set up to 
prevent the receivers from selling the 
property for the benefit of all cred- 
itors. Atlas Bank v. Nahant Bank, 23 
Pick. (Mass.) 480 (where it was held 
that the sequestration intended to be 
made by force and operation of the 
Statute took effect not merely from 
the appointment of a receiver which 
was an incidental step in the proceed- 
ing, but at least from the act of the 
court sustaining the suit by issuing 
an injunction, although it was not de- 
cided whether the rights of the par- 
ties would relate back to the time of 
the filing of the bill, it being unneces- 
sary to decide this question). 


5. Riesner v. Gulf, etc., R. Co., 89 
Tex. 656, 36 SW 43, 59 AmSR ,84, 33 
LRA 171 (where it was said, however, 
that this might not apply to a case 
where third parties had acquired 
rights in the property for a valuable 
consideration without notice, as for 
instance, by purchase from defendant 
or by a contract lien for a valuable 
consideration paid, anid that if such 
case should arise the equities of such 
persons would be recognized and pro- 
tected). 


6 Crane v. Pacific Bank, 106 Cal. 
64, 39 P 215, 27 LRA 562 (date of in- 
solvency fixes the time after which 
an attachment cannot be levied upon 
the assets). 


[a] In Connecticut a statute pro- 
viding that attachments shall be dis- 
solved by the appointment of a re- 
ceiver for a corporation within a pre- 
scribed number of days is held to ap- 
ply only to general receivers of all 
the property of the corporation sit- 
uated in the state and not to the ap- 
pointment of a receiver for mortgaged 
property only in a suit to foreclose 
the mortgage. New York Cent. Trust 
a v. Worcester Cycle Co., 114 Fed. 


7 Clark v. Brockway, 1 Abb. Dec. 
(CN. Y.) 351, 3 Keyes 13; Battery Park 
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[§§ 130-131 


[§ 131] H. Enforcement of Rights and Protec- 
tion of Possession*—1. Compelling Delivery to Re- 
ceiver—a. Order for Delivery. Courts of equity 
have the power, upon appointing receivers, to order 
them to take possession of the property which is in- 
volved in the controversy,® and the exercise of such 
power is not a deprivation of due process of law,'® 
since the surrender to the receiver does not affect 
the right of property or the ultimate decision of the 
When possession is withheld by persons who 
are parties to the suit,!? or by their agents or em- 
ployees,'* or by others who are claiming under such 
parties, with notice of the appointment of the re- 
ceiver,'* the court may interfere in a summary way 
and order the delivery of the property, and may 


enforce its order by writ of assistance!® or posses- 


N. C. 432, 37 SE 461. An'‘d see Storm 
ve Waddell,’ 2: Sandf, ‘Ch.” (NS YY.) 
494 (rule applied to movable property 
subject to execution). 


{a] If tangible personal property 
is levied on by execution or aittach- 
ment prior to the appointment of the 
receiver, it passes to the receiver sub- 
ject to the lien of the levy. Battery 
Park Bank v. Western Carolina, Bank, 
127 N. C. 432, 37 SE 461. 


8. Cross references: 
Collateral altack on appointment see 
supra §§ 101-103. 
Conflicting jurisdiction between: 
Courts of: 
Different states see Courts § 664. 
Same state see Courts § 586. 
State and federal courts see Courts 
§§ 647-650. 
Duty of receiver to take possession 
see infra § 181. 
Proceedings by receiver see 
527 et seq. 


9. U.S.—Miles v. New South Bldg., 
etc., Assoc., 95 Fed. 919. 


Cal.—Ex p. Cohen, 5 Cal. 494. 


Del.—Price v. Horrigan Contracting 
Co; 11 Dell Ch, -547°95 Aw 343. 


Ill.—Nartzik v. Sherman, 191 Ill. A. 
71, 82 [quot Cyc]. 


Mo.—Ex p. Devoy, 208 Mo. A. 550, 
236 SW 1070. 


10. Miles v. New South Bldg., ete., 
Assoc., 95 Fed. 919; Ex p. Cohen, 5 
Cal. 494; State v. Washoe County Sec- 
ond Judicial Dist. Ct., 48 Nev. 198, 228 
P 617, 618 [cit Cyc]. 


11. See cases supra note 10. 

12. U.S.—Tinsley v. Anderson, 171 
U. S. 101, 18 SCt 805, 43 L. ed. 91 [aff 
eee Cr, 517, 40 SW 306, 66 AmSR 


Cal.—Irer v. Gawn, 99 Cal. A. 17, 277 
P1058. 


Fla.—Wheeler v. Matthews, 70 Fla. 
317, 70 S 416. 


Ga.—Whitley v. Berry, 105 Ga. 251, 
31 SE 171; Maddox v. Tidwell, 96 Ga. 
783, 22 SE 390; Charters v. Candler, 
94 Ga. 210, 21 SE 518; Visage v. Scho- 
Fee 60 Ga. 680; Cobb v. Black, 34 Ga. 


Il1.—Miller v. Jones, 39 Ill. 54; Nart- 
zik v. Whman, 191 Ill. A. 71, 82 [quot 
Cyc]. See Spiegel v. Wolpers, 226 
Ill. A. 446, 451 [cit Cyc] (receiver may 
intervene in foreclosure suit to recov- 
er possession of note). 


_Nev.—State v. Washoe Second Ju- 
dicial Dist. Ct., 48 Nev. 198, 228 P 617 


infra § 


Bank v. Western Carolina Bank, 1271 [cit Cyc]. 


N. Y.—Mathusek Piano Mfg. Co. v. 
Pearce, 79 Hun 417,°29 NYS 78; Mur- 
phy v. Du Berg, 11 AbbNCas 112; Par- 
ker v. Browning, 8 Paige 388, 35 AmD 
717; Iddings v. Bruen, 4 Sandf. 417. 


Pa.—Darling v. Wyoming Coal, etc., 
Co., 2 Kulp 142. 


Va.—Thornton v. Washington Sav. 
Bank, 76 Va. 432. 


Eng.—Green v. Green, 2 Sim. 394, 
430, 2 EngCh 394, 430, 57 Reprint 836, 
849; Griffith v. Griffith, 2 Ves. 400, 
28 Reprint 256. 


[a] Aid of court necessary.—The 
statutory powers conferred upon re- 
ceivers will not enable them to obtain 
possession against persons resisting 
their authority, without the aid and 
intervention of the court; and the au- 
thority of the statute ‘‘to take into 
their hands all the estate,” etc., is not 
any more cogent or comprehensive 
than the direction in the decree ap- 
pointing the receiver, that the parties 
shall execute suitable transfers and 
deliver to the receiver the actual pos- 
session of the property ‘described in 
the decree. Iddings v. Bruen, 4 Sandf. 
Ch to) 4 es 


[b] Where tenant under receiver 
holds over his term, having been a 
party to the litigation, an order to 
dispossess him may be granted at the 
instance of the receiver and the pos- 
session restored to the receiver. Vis- 
age v. Schofield, 60 Ga. 680. 


Compelling surrender of books and 
papers of corporation see Corpora- 
tions § 32388 text and note 93. 


13. See infra § 141. 
14 See infra § 141. 


Property in hands of strangers 
claiming adversely see infra § 142. 


15. Ill.—Nartzik v. Ehman, 191 Ill. 
A. 71, 82 [quot Cyc]. 


N. Y.—Iddings v. Bruen, 4 Sanidf. 
Ch. 417 (where it was pointed out that 
under the ancient chancery practice 
this remedy was available). 


Oh.—Stephenson v. Gilterau, 
S&CP 513, 5 OhNP 419. 


Va.—Thornton vy. Washington Sav. 
Bank, 76 Va. 432. 


Eng.—Sharp v. Carter, 3 P. Wms. 
375, 379 note, 24 Reprint 1108; Cazet 
de la Borde v. Othon, 23 Wkly. Rep. 
110; A. G. v. Tastett [cit Wilson v. 
Polk, 51 AmD 151, 153 note]. 


Writ of assistance generally see 
Assistance, Writ Of 5 C. J. p 13815. 


8 Oh 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 131-132] 


sion,1° or by execution!” or attachment.+8 
deed, when the court has made a lawful order in re- 
spect of the delivery of property by a party to a re- 
ceiver appointed in the cause, it is said to be its im- 
perative duty to compel obedience thereto.1® If the 
assets are openly visible, the receiver can at once 
take actual possession,?° but where their character, 
amount, and whereabouts are unknown, a court of 
chancery may require a defendant to appear before 
it and submit to an examination.?! 
no jurisdiction to authorize a receiver to take posses- 
sion of property not the subject of the litigation ;?? 
nor can it order property not in the possession or 
control of the person against whom the order is di- 
rected,** or not shown to belong to the debtor,?* 


to be delivered to the receiver. 
Reference. 


16. 
Judicial Dist. Ct., 48 Nev. 198, 228 P 
617 [cit Cyc]; Savage v. Bentley, 90 
1a RepsNee Ss: 641, 


fa] Time of issuance.—Where an 
order was made directing delivery of 
certain premises into the possession 
of a receiver appointed by the order, 
but no time within which delivery of 
possession was to be made was speci- 
fied in the order, it was held that a 
writ of possession could not issue be- 
cause order XLI, rule 5 had not been 
complied with. Savage v. Bentley, 90 
L. T. Rep. N. S. 641. 


17. Green vy. Green, 2 Sim. 394, 430, 
2 EngCh 394, 430, 57 Reprint 836, 849. 


[a] Under early chancery practice 
in England the course of proceeding 
was stated to be that there must be 
first an order to deliver possession, 
then a writ of execution of that order 
served on defendant, and that until 
that was done no further order could 
be made. Green y. Green, 2 Sim. 394, 
fy 2 EngCh 394, 430, 57 Reprint 836, 


[b] In West Virginia, where a de- 
cree in favor of plaintiff provided for 
payment to the receiver of the court 
of a part of the amount adjudged in 
favor of complainant, to be disbursed 
by the receiver to creditors of com- 
plainant, it was held that an execu- 
tion to get in the money under the 
decree need not be such an execution 
as would enable each of the creditors 
to maintain an action against the of- 
ficér, and that a statute which re- 
quired that, when an execution issued 
on a judgment for the benefit in whole 
or in part of any other person than 
plaintiff, and the fact appeared on the 
record, the clerk should state in the 
execution or in the indorsement there- 
on the extent of the interest therein 
of such person, ete., did not apply; 
that such statute applied only to those 
cases where a judgment at law is ob- 
tained in the name of one for the bene- 
fit of another, as in the case of an ac- 
tion in the name of an assignor for the 
benefit of an assignee. Baltimore, 
ee R. Co. v. Vanderwarker, 19 W. Va. 
265. 

18. Miller v. Jones, 39 Ill. 54; Nart- 
zik v. Ehman, 191 Ill. A. 71, 72 [quot 
Cyc]; State v. Washoe County Second 
Judicial Dist. Ct., 48 Nev. 198, 228 P 
617 [cit Cye]; Darling v. Wyoming 
Coal, etc., Co., 2 Kulp (Pa.) 142. 

Contempt proceedings generally see 
infra § 138. 

19. Young v. Rollins, 90 N. C. 125. 
Ae Nartzik v. Ehman, 191 Ill. A. 

21. Nartzik v. Ehman, supra. See 
also infra § 132. 

22. Kreling v. Kreling, 118 Cal. 421, 
$0 P 549. 


Rights of receiver generally as to 


Under the practice in some jurisdic- 
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And in- 


The court has 


Protection under order. 
receiver under a valid order of court will protect the 
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tions, a reference to the master or to a referee could — 
be had to ascertain whether all the property in a 
person’s possession or control had been delivered to 
the receiver pursuant to order of court.?° 


[§ 132] b. Duty of Parties To Deliver.?° 
duty of the parties to deliver to the receiver all prop- 
erty in their possession which is covered by the or- 
der of appointment, and pursuant thereto.** 
defendant fails to obey an order to deliver his books 
and papers to a receiver, it is within the inherent 
power of the court to require him to submit to an 
examination in reference thereto.?® 


It is the 


Where 


Delivery of assets to a 


party from liability to account for the assets in an- 


State v. Washoe County Second [ property not involved see supra § 122. 


23. Cassilear v. Simons, 8 Paige (N. 
Y.) 273: Fitzburgh v. Everingham, 6 
Paige (N. Y.) 29; State v. Ball, 5 
Wash. 387, 31 P 975, 34 AmSR 866. 
See also Matter of Murray Hill Bank, 
9 App. Div. 554, 41 NYS 920 infra § 
1325 


[a] Rule applied.—If the master 
decides erroneously as to the proper- 
ty in defendant’s possession, defend- 
ant should appeal to the court to re- 
view the decision instead of commit- 
ting a contempt by refusal to comply 
with the order but the master ought 
not to direct delivery of property in 
the possession of other persons or 
claimed by others who are parties to 
the suit as being in their possession 
until complainants have applied and 
had the receivership extended to such 


parties. Banger v. Tobias, 1 Ch. Sent. 
(N. Y.) 6. To same effect Parker v. 
Browning, 8 Paige (N. Y.) 388, 35 
AmD 717. 

24. Burnham vy. Barrett, 137 Ill. A. 
iit9) s 

25. Davies v. Davies, 20 AbbNCas 
CN. Y.) 170; Cassilear v. Simons, 8 


Paige (N. Y.) 273; Fitzburgh v. Ever- 
ingham, 6 Paige (N. Y.) 29 (holding 
that the master might examine de- 
fendant and other witnesses); Burger 
v. Tobias, 1 Ch. Sent. (N. Y.) 6. 

26. Notice of appointment as af- 
fecting duty see infra § 146. 

27. U. S.—American Constr. Co. v. 
Jacksonville, ete., Co., 52 Fed. 937. 

Ala.—Ex p. Wilkinson, 220 Ala. 529, 
126 S 102. 

Ga.—Drakeford vy. Adams, 98 Ga. 
722, 25 SE 833; Tolleson v. Greene, 83 
Ga. 499, 10 SE 120; Lewis v. Singleton, 
61 Ga. 164. 

Kan.—Perry v. Gillespie, 113 Kan. 
557, 215 P 274, 275 [cit Cyc]. 

N. Y.—Murphy v. Du Berg, 11 Abb 
NCas 112; Peo. v. Rogers, 2 Paige 108. 
ane C.—Young v. Rollins, 90 N. C. 


Pa.—Haught v. Irwin, 166 Pa. 548, 


31 A 260. 
' Tex.—Edrington v. Pridham, 65 
Tex. 612; Continental Nat. Bank v. 


Smith, (Commn. A.) 286 SW 163. 


Ont.—Campbell y. Lapan, 19 U. C. 
CEPpasis 
[a] That he may be liable for 
stealing property, in a criminal prose- 
cution, does not confer on the party a 
privilege exempting him from sur- 
rendering it in obedience to the legal 
order of the court. The distinction is 
between relief and discovery. Tolle- 
son v. Greene, 83 Ga. 499, 10 SE 120. 
[b] Books, papers, and. effects.— 
(1) The rule stated in the text ap- 
plies to books, papers, and effects of 
an insolvent corporation (see Corpo- 
rations .§ 3233 text and note 93) (2) 


other proceeding.?° 


or a liquidating partnership (see Part- 
nership § 935 text and note 83), (3) 
and an order appointing a receiver of 
a railroad company, providing that 
“all the books, vouchers, and papers 
touching the operation of the road” 
should be delivered to such receivers, 
includes all books relating to the pre- 
vious history of the corporation, and 
all records of its transactions (Amer- 
ican Constr. Co. v. Jacksonville, etc., 
Co., 52 Fed. 937). (4) Where an order 
appointing a receiver of a corporation 
empowers him to take possession of 
its books and effects, the officers are 
required to turn such effects over to 
him, without specific direction in the 
order to that effect. Young v. Rollins, 
90 N. C. 125. (5) Although in per- 
forming the duty of collecting and 
holding assets to await the final de- 
termination of the case, it may be 
proper and perhaps necessary that the 
receiver should have access to the 
books, yet, where they presumably 
contain other matters that are not 
relevant to the issues of the case, and 
disclosure of these might indirectly 
do serious injury to many interests 
not involved in*the present contest, 
and not in fault in any way concern- 
ing it, such interests are entitled to 
protection from unnecessary scrutiny, 
publicity, and impertinent intermed- 
dling, and, for the purpose of such 
protection the books being in the cus- 
tody of the court, both parties will 
be allowed access to them under such 
regulations as the court shall pre- 
scribe. Haught v. Irwin, 166 Pa. 548, 
21 A 260. 

Disobedience of order as contempt 
see infra § 133. 


28. Mathushek Piano Mfg. Co. v. 
Pearce, 79 Hun 417, 29 NYS 781 [app 
dism 143 N. Y. 680, 30 NE 494}. 

29. Carter v. Dime Sav. Bank, 61 
Nebr. 587, 86 NW 29; Matter of Mur- 
ray Hill Bank, 9 App. Div. 554, 41 
NYS 920. 

[a] Rule applied.—(1) Delivery to 
a receiver under the order of the court 
having jurisdiction to make it will 
protect the party from accounting for 
such assets in another suit between 
different parties, although in such oth- 
er suit the party had been enjoined 
from turning over such assets to any 
other person or, in any wise, from dis- 
posing of them. Carter v. Dime Sav. 
Bank, 61 Nebr. 587, 86 NW 29. (2) 
After the superintendent of banks had 
turned over to certain receivers in an- 
other action all the property, assets, 
and books of the bank then in his pos- 
session, mandamus’ should not be 
granted in a proceeding for voluntary 
dissolution of the bank, on motion of 
the temporary receivers therein, to 
compel him to deliver the same prop- 
erty to them. Matter of Murray Hill 
Bank, 9 App. Div. 554, 41 NYS 920. 


Conflicting jurisdiction see Courts 
§§ 586, 647-650, 664. 
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Demand unaccompanied by evidence of appoint- 
Where a receiver demands delivery of per- 
sonal property as the property of the debtor, if the 
demand is otherwise sufficient the objection that the 
receiver did not, at the time of the demand, exhibit 
the evidence of his appointment, refusal to deliver 
not being placed on that ground, could not be taken 
at the trial of an action by the receiver to recover 


“ment. 


possession of the property.®° 


[§ 133] c. Contempt Proceedings.*! 
court appointing a receiver has made an order re- 
quiring the delivery to him by a party of the effects 
of the estate or of the property over which the re- 
ceivership is extended, it may enforce obedience by 
contempt process,*? in the absence of a sufficient ex- 


30. Livingston v. Stoessel, 16 N. 


Y. Super, 19. 


31. Cross references: 
Disobedience of order to assign prop- 
sepa beyond jurisdiction see infra 
1 ‘ 


Interference with writs of possession 
see infra § 145. 

Necessity of actual interference see 
inira §) ts. 

Notice of appointment see infra § 146. 
Property not in possession or control 
see supra § 131; infra §§ 141, 142. 
Remedy generally for disobedience of 

ines of court see Contempt §§ 12- 
Strikes and labor combinations see 
iMiray S136. 


32. U. S—American Constr. Co. v. 
Jacksonville, ete., R. Co., 52 Fed. 937. 


Ga.—Ryan v. Kingsbery, 88 Ga. 361, 
eet 596; Lewis v. Singleton, 61 Ga. 


Tll.—Peo. v. Kowalski, 307 Ill. 378, 
138 NE 634. 


Me.—Morrill v. Noyes, 56 Me. 458, 
96 AmD 486. ' 


Mo.—Ex p. Devoy, 208 Mo. A. 550, 
236 SW 1070. 


Nev.—State v. Washoe County Sec- 
ous pee Dist. Ct., 48 Nev. 198, 228 
ala 


N. Y.—Peo. v. Rogers, 2 Paige 103. 


N. C.—Young vy. Rollins, 90 N. C. 
125. 


Pa.—Yeager v. Wallace, 44 Pa. 294; 
Darling v. Wyoming Coal, etc., Co., 2 
Kulp 142. 

Tex.—Edrington v. Pridham, 65 Tex. 
612. 


Va.—Camden vy. Virginia Safe De- 
von ete., Corp., 115 Va. 20, 78 SH 


Wis.—Geisse v. Beall, 5 Wis. 224. 


Ont.—Campbell v. Lepan, 19 U. C. C. 
Pod. 


[a] Attachment should not be 
made to depend upon conditions such 
as the act and judgment of a special 
commissioner in filing his certificate 
that defendant had complied with the 
order, since the court itself is the only 
proper judge of the fact of such com- 
pliance. Geisse v. Beall, 5 Wis. 224. 


[b] Instructions as to delivery of 
property to the receiver have been 
held to be necessary before a partner 
can be punished for contempt for fail- 
ure to deliver the partnership proper- 
ty to the receiver thereof. McKelsey 
v. Lewis, 3 AbbNCas (N. Y.) 61. 


[ec] Officer of a corporation (1) 
who is a party to the suit, is in con- 
tempt if he refuses to turn over prop- 
erty of the corporation to its receiver, 
in obedience to the court’s order, al- 
though he may personally claim a lien 
on it. Tinsley v. Anderson, 171 U. S. 
101, 18 SCt 805,'48 L. ed. 91 [aff 37 
Tex. Cr. 517, 40 SW 306, 66 AmSR 818]. 
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cuse for failure to obey the order,®* even though the 
appointment of the receiver®* or the order for de- 
livery®® was erroneous. 
includes some property not belonging to the debtor,*® 
or property not in possession of the person against 
whom the order is directed,*? will not justify a refusal 
to obey the order; and in the latter case the party 
can have relief from commitment for contempt only 


Thus the fact that the order 


by complying with the part of the order that covers 


When the 


where the president of the 
corporation, on whom a rule nisi 
against the company was served, 
comes into court, answers in his in- 
dividual capacity, and takes part in 
the proceedings, the court may attach 
him for contempt in refusing to obey 
its order directing the company to 
turn over its assets in his possession 
to the receiver, although he has not 
been made individually a party to the 
proceedings. Tolleson v. People’s Sav. 
Bank, 85 Ga. 171, 11 SH 599. But see 
infra § 142. 


[d] Form of order.—Tolleson v. 
People’s Say. Bank, 85 Ga. 171, 175, 11 
SE 599 (commitment to imprisonment 
until compliance with order); Tolle- 
son v. Greene, 83 Ga. 499, 500, 10 SEH 
120. 


[e] Commitment not punishment. 
—A judgment in a contempt proceed- 
ing fining the respondent and com- 
mitting him until such fine was paid 
and the order of the court complied 
with was held not to impose a pun- 
ishment which would cause his im- 
prisonment beyond the time prescribed 
by the statute for imprisonment upon 
commitments for contempt, since the 
only punitive part of the judgment 
was the fine. Ex p. Tinsley, 37 Tex. 
Cr. 517, 40 SW 306, 66 AmSR 818. 


[f] Order made in vacation.—In 
view of Civ. Code (1910) §§ 4644, 4849, 
4850, 5475, a judge of the superior 
court may, in vacation, enforce deliv- 
ery of property to a receiver, appoint- 
ed in vacation, by attaching and im- 
prisoning the party refusing to obey 
the order. Coker v. Norman, 162 Ga. 
ace 133 SE 740; Cobb v. Black, 34 Ga. 


(2) So, 


33. See cases infra this note. 


[a] Personal demand.—A person is 
not guilty of contempt for refusal to 
deliver property to a receiver upon a 
demand not made by the receiver but 
by plaintiff or his attorney or a ref- 
eree appointed to see that such deliv- 
ery is made. Panton vy. Zebley, 19 
HowPr (N. Y.) 394. 


[b] After termination of receiver- 
ship.—In a proceeding in equity to en- 
join the use of, and interference with, 
certain school property, after injunc- 
tion granted and the appointment of 
a temporary receiver, who was direct- 
ed under an amended order to permit 
defendant to remain in possession of 
the property and teach school there 
until further ordered, the court finally 
passed an order under an amendment 
of the original petition appointing 
trustees of the property in pursuance 
of a trust and ordering the temporary 
receiver to turn over the property to 
such trustees, and it was held on a 
petition by the receiver in contempt 
proceedings against defendant for 
continuing in possession of the prop- 
erty and refusing to deliver it upon 
his demand that the order appointing 
the trustees vacated the first order re- 


property in his possession.*® 
has been held that a party cannot be held in contempt. 
for failure to obey an order to surrender property 
not in his possession or control.®® 
be had to ascertain the property included in the or- 
der,*® and, where a master decides erroneously as to 


On the other hand it 


A reference may 


straining defendant and appointing a 
temporary receiver, and that defend- 
ant could not be attached and pun- 
ished for interfering with the receiver 
in the control of the property there- 
after. Loyd v. Lancaster, 117 Ga. 111, 
43 SE 501. 


[c] Facts held 
cuse.—(1) Where, 
books and papers, the party did not 
allege inability or nonpossession but 
refused to comply with the order be- 
cause he was advised that it was il- 
legal and that he had taken steps to 
have it vacated, and on motion for 
punishment for contempt he stated 
that he did not have the books or pa- 
pers in his possession, his commitment 
for contempt was held’proper. King 
v. Barnes, 51 Hun 550, 4 NYS 247 [aff 
113 N. Y. 655, 21 NE 184]. (2) Where 
a receiver has been appointed in a 
judgment creditor’s suit and the debt- 
or has been required to transfer his 
property, the fact of his having ap- 
plied for the benefit of the Bankrupt 
Act, intermediate the filing of the bill 
and the requirement, will not shield 
him from an attachment for refusing 
to deliver. his property to a receiver. 
yoatsins v. Pinkney, 3 Edw. (N. Y.} 


34. Howard v. Palmer, Walk. 
(Mich.) 391; Glein v. Miller, 45 N. 
D. 1, 176 NW 113. 


Interference with possession see 
infra § 139. 


35. Peo. v. Kowalski, 307 Ill. 378, 
138 NE 634; Howard v. Palmer, Walk. 
(Mich.). 391. 


36. Tolman vy. Jones, 114 Ill. 147, 
28 NE 464,° 


37. Ex p. Tinsley, 87 Tex. Cr. 527) 
40 SW 306, 66 AmSR 818 [aff 171 U. 
S. 101, 18 SCt 805, 43 L. ed. 91]. 


38. Ex p. Tinsley, supra. 


39. Cassilear vy. Simon, 8 Paige 
(N. Y.) 273; Fitzburgh v. Hvering- 
ham, 6 Paige (N. Y.):29; State v. 
tae 5 Wash. 387, 31 P 975, 34 AmSR 


40. See cases infra this note. 


[a] Thus (1) where defendant 
claimed that the receiver demanded 
of him not only the property direct- 
ed to be surrendered, but also other 
property not embraced within the 
terms of the order, on motion to pun- 
ish for contempt for refusal to de- 
liver property, a reference was or- 
‘dered for the information of the court 
as it was unable to decide on the affi- 
davits whether the receiver was en- 
titled to the property. Davies v. Da- 
wies, 20) AbbNCasmG@N, Yio) Tao. ae) 
So where it appears, upon such a ref- 
erence, that a judgment debtor has 
the use of furniture, but it was 
brought under a judgment against 
him, and an agent (a relation), who 
lives with the debtor, is to protect the 
possession for the buyer, the court 


insufficient to ex- 
upon demand for 


a a ea 
Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the property in the party’s possession, such party 
should appeal to the court to review the master’s de- 
cision, instead of committing a contempt by refusing 


to comply with the order.*! 


Debts due party. Contempt proceedings cannot 
be used, to get into the receiver’s hand mere debts 
due to the parties over whose property the receiver is 
appointed. The obligation of such debtor cannot be 


thus enforeed.*? 
Want of jurisdiction. 


Judgment. 


will not, where such agent and buyer 
are not before the court, direct the 
debtor to deliver the furniture to a 
receiver, and his refusal to do so will 
be treated more as an appeal to the 
court than as a matter of contempt. 
Robeson v. Ford, 3 Edw. (N. Y.) 441. 


Property included see supra § 122. 


owe ieee v. Tobias, 1 Ch. Sent. 
(N. 6. 
ae Pee hs v. Goodnow, 71 Minn. 


383, 73 NW 1092. 


43. Pomeranz v. Class, 82 Colo. 173, 
257 P 1086. 


44. Pomeranz v.. Class, supra. 
Ae Edrington v. Pridham, 65 Tex. 


46. Conflicting jurisdiction 
Courts §§ 586, 647-650, 664. 

47. U. S.—In re Tyler, 149 U. S. 
LGA OSC LoD; ne Urdu, ed. 689s." Utes. 
Vv. Kane, 23 Fed. 748. 

Cal.—Strain v. Los Angeles County 
Super. Ct., 168 Cal. 216, 142 P62, Ann 
Casi915D 702. 

Fla.—McKinnon-Young Co: Vv. 
Stockton, 53 Fla. 734, 44 S 237. 

Ga.—Vestel v. Tasker, 123 Ga. 213, 


see 


51 SE 300; .Robinson v. Woodmansee, 
76 Ga. 830; Marshall v. Lockett, 76 
Ga. 289. 


N. J.—Moore v: Mercer Wire Co., 
CCh ats AY 37. 

N. Y.—Woerishoffer v. North River 
Constr. Co., 99 N. Y. 398,.2 NE :47; 
Parker v. Browning, 8 Paige 388, 
35 AmD 717. 

Oh.—Hisemann v. 
Super. 188. \ 

Porto Rico.—Berwind-White Coal 
Min. Co. v. Borinquen Sugar Co., 7 
Porto Rico Fed. 5138. 


Thiell, 1 Cine. 


S. D.—Keyes v. Carlton, 224 NW 
935; 
Tex.—Kansas City, etc., R. Co. v. 


Latham, (Civ: A.) 182 SW 717. 
Wis.—In re Day, 34 Wis. 638. 


Eng.—Russell v. East Anglian R. 
Co., 3 Macn. & G. 104, 49 EngCh 80, 
42 Reprint 201. 


B. C.—Montreal Bank v. Westholme 
Lumber Co.,-Ltd., 18 B. C. 65. 


{a] In case of threatened danger 
' of destruction or depreciation by 
wrongful act of a third person of 
property of which a receiver has con- 
trol, it is the duty of the receiver to 
apply to the court to protect such 
property from such destruction or 
interference. Landon v. Kansas Pub- 
lic Utilities Gommn., 234 Fed. 152 [rev 
on other grounds 249 UrSi236;, 39 Set 
268, 63 L. ed. 577]. 

{b] Court will instruct marshal 
and deputies to protect property if 
necessary. Berwind-White Coal Min. 
Co. v. Borinquen Sugar Co., 7 Porto 


An order adjudging a per- 
son guilty of contempt for noncompliance with an 
order to deliver property to a receiver is void for 
want of jurisdiction where there is no notice of, or 
hearing on, such charge,**® or where statutory provi- 
sions requiring an affidavit of the facts constituting 
the contempt are not complied with.*4 


An ordinary judgment for the amount 
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withheld, to be satisfied by execution, is not proper 
in such proceedings.*® 


[§ 134] 2, Interference with Receiver’s Rights and 
Possession**—a. Property in Possession—(1) Gener- 
The court appointing a receiver has pow- 
er, and it is its duty, to protect from interference 
the property in its possession through its receiver.** 
It never tolerates such interference without 


its 


leave,*® whether it is done by the consent or submis- 


Rico Fed. 513. 


Property beyond jurisdiction see in- 
fra §§ 148, 144. 

48. U.S.—Mississippi Valley Trust 
Co. v. Railway Steel Spring Co., 258 
Fed. 346, 169 CCA 362; Fidelity Trust, 
ate Co. v. Mobile St. R. Co., 53 Fed. 


Colo.—Clear Creek Power, etc., Co. 
v. Cutler, 79 Colo. 355, °245°P 939,548 
ALR 239. 


Md.—Forest Lake Cemetery v. Ba- 
ker, 113 Md. 529, 77 A 858. 


Mich.—Grand Rapids Trust Co. v. 
Carpenter, 229 Mich. 491, 201 NW 448. 


Mo.—Ex p. Davoy, 208 Mo. A. 550, 
236 SW 1070. 

Nev.—State v. Washoe County Sec- 
ae Judicial Ct., 48 Nev. 198, 228 P 

ve t 


N. J.—Commercial Trust YOO Veils 
Wortheim Coal, ete., Co., 88 N. J. Eq. 
143, 102 A 448. 


N. Y.—Walling v. Miller, 108 N. Y. 
173, 15 NE 65, 2 AmSR 400; Woeris- 
hoffer v. North River Constr. Co., 99 
N. Y. 402, 2 NE 47;> Atty.-Gen. _v. 


Ra Mite. dns: Co; 70). Nei. 
Okl.—Witt v. Jones, 106 .Okl. 227, 
233 P 7225.39) AUR 1411; Koster, v. 


Field, 13 Okl. 230, 74 P 190. 


Pa.—Darling v. Wyoming Coal, etc., 
Co., 2 Kulp 142. 


Ss. C.—James Freeman Brown Co. v. 
Harris, 88 S. C. 558, 70 SE 802. 


Tex.—-Kirby v. Dilworth, (Commn. 
Siti SW 152 [mod (Civ. A.) 253 SW 


Eng.—Dixon vy. Dixon, [1904] 1 Ch. 
161; De Winton v. Brecon, 28 Beav. 
200, 54 Reprint 342; Ames v. Briken- 
head Docks, 20 Beav. 332, 52 Reprint 
630; Randafiéld v. Randfield, 1 Dr. & 
Sm. 310, 62 Reprint 398; Evelyn Vi 
Lewis, 3 Hare 472, 25 EngCh 472, 67 
Reprint 467; Fripp v. Bridgewater, 
etc., Canal Co., 3 Wkly. Rep. 356. 


Ca nb bel v. Lepan, 19 U.-C. C. 
(Prsiig 


fa] One having equitable lien on 
goods in possession of a receiver can- 
not take the goods from the receiver. 
James Freeman Brown Co. v. Harris, 
88 S. C. 558, 70 SE 802. 


[b] Acts constituting interference. 
—(1) Any deliberate act that is cal- 
culated to injure property under the 
protection of the court by means of a 
receiver amounts to such improper 
interference, even though the act be 
not in itself one which the court would 
restrain if done against the property 
of a private individual. Dixon v. 
Dixon, [1904] 1 Ch. 161. (2) A cir- 
cular letter to the effect that to trade 
with an alien enemy firm would be un- 
patriotic was held an interference 


/possession, 


sion of the receiver or by compulsory process against 
him,*® even for the purpose of carrying out private 
contracts or trusts;°° and the fact that the recelver’s 
appointment was erroneous iS immaterial.®+ 
court has power by summary 
person to make restoration of property wrongfully 
taken from the receiver’s possession, 
fault thereof, make good the pecuniary value.®® 


The 
process to compel a 


52 


in de- 
‘The 


with the receiver appointed by the’ 
court, but who at the date of the let- 
ter had not been granted by the 
crown a license to trade, and the writ- 
er of the letter must give an under- 
taking not to circulate in future dur- 
ing the continuance of the license, 
which had been obtained since the let- 
ter had been written any letter of the 
character complained. Re Bechstein, 
[1914] 58 Sol. Jo. 864. 


[ec] Acts not constituting interfer- 
ence.—(1) The fact that an action 
against a receiver to establish a lien 
on property in his possession might. 
tend to hamper his disposal of town 
lots, .because of inability to. secure 
guarantees of title, does not render 
such suit an interference with his) 
nor would the. fact that 
such suit and attempt ‘to: foreclose. 
plaintiff’s lien may have induced ac- 
tion against the.receiver’ by third 
parties render it an interference with! 
his possession so, as..to defeat right 
to maintain it, under Rev... St. art. 
2146. °Kirby v. Dilworth,” “(Tex. 
Commn. A.) 260 SW 152 [mod (Civ. 
A.) 253 SW.860].. (2). The adjudica~- 
tion of an attorney’s claim against a. 
receiver and of his right to a lien on; 
property in the hands” of the receiver 
by a court other than that in which, 
the receivership proceedings were 
pending is not an interference ‘with 
the receiver’s possession of the prop-’ 
erty, and hence a suit for such ad- 
judication 
Rev. St. 
supra 

Leave to sue receiver see infra §§ 
545-558. 


Liability for convene) of court see 
infra. §§ 138-140. 


49. De Winton v. Bresok: 28 Beay. 
200, 54 Reprint. 342, 


50. Mississippi Valley Trust Co. 
v. Railway Steel eens Co,, 258 Fed. 
346, 169 CCA 36 


51. 3 oH v. Enslen, 126 Ala. 
654, 28 S 626; Ames v. Birkenhead 
Docks, 20 Beav. aoe 52 Reprint 630. 
And see infra § 13 


52. McMullen v. es a 291 Fed. 
374 [app dism 267 U. S. 607 mem,/ 45 
SCt 228 mem, 69 L. ed. 811 mem]; 
Wood v. National Corp., 265 Fed., 791; 
Hrie R. Co. v. Heath, 3 F. Cas. No. 
4,514, 8 Blatchf. 536; Price v.. Horri- 
gan Contracting Co., 11 Del.’ Ch. 54, 
95 A 345; Coker v. Norman:,, 162 Ga. 
351, 1383 SE 740. 

53) Erie: R: Co. vy, Heath, 8 B.- Gas. 


No. 4,514, 8 Blatchf. 536; In re Day, 
34 Wis. 638. 


[a] Thus, where the property tak- 
en from the receiver wesS sold and 
removed from the state so that it 
was impossible for the court to com- 
pel restoration, the cojzirt may find 
the value of the prope*ty and order 


or, 


was maintainable under’ 
art. 2146. Kirby v. Dilworth,” 


112 [53 C,J.] 


rule against interference with the receiver’s posses- 
sion is applied regardless of whether or not the per- 
son interfering was a party to the suit,°* or whether 
he claims paramount to or under the right which the 
receiver was appointed to protect,°® and the court 
has power to preserve the property in the custody of 
the law, although by statute leave to sue the receiver 
is not neessary.5° The rule also is applied to pre- 
vent one holding property as receiver from dispos- 
ing of it in a private capacity to the prejudice of one 
of the parties.®7 
Attorney advising or aiding interf erence. The rule 
against interference with the receiver’s possession®® 
applies to an attorney who aids or advises such inter- 
ference.°® ? 


Remedies of successive receivers. Interference 
with the property in possession of a receiver is not 
a trespass against him as an individual, but as the 
official representative of the court,®°° and a receiver 
appointed subsequently to the trespass can take the 
same steps for its summary redress as his predecessor 
could have taken.®? 


[§ 135] (2) Necessity of Actual Interference. 
Proceedings which do not actually or physically inter- 


it paid to the receiver by way of 6l. 
_ reparation. In re Day, 34 Wis. 638. 

54. Erie R. Co. v. Heath, 8 F. Cas. 62. 
No. 4,514, 8 Blatchf. 536; Strain v. 
Los Angeles County Super. Ct., 168 
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McKinnon-Young Co. v. Stock- 
ton, 55 Fla. 708, 46 S 87. 


The Halladay Case, 27 Fed. 830; 
Petaluma Sav. Bank v. San Francisco 


[§§ 134-136 


fere with or disturb the receiver’s rights or posses- 
sion are sometimes regarded as not obnoxious to the 
rule against interference with such possession.®? So 
it is held that a motion should not be made for com- 
mittal on the ground of a disturbance of possession 
when its object is merely to compel the payment of 
costs, the question of possession having been settled.°* 


[§ 136] (3) Strikes and Labor Combinations. 
While employees of a receiver®* have the right to 
organize into or join a labor union for legal purposes, 
and may be induced by legal methods to join such 
an organization,®® neither they nor such union will 
be permitted to interfere with or disturb the receiver 
in the possession and operation of the property.°® 
It is a contempt of court to incite such employees to 
leave the receiver’s service in pursuance of an unlaw- 
ful combination or conspiracy to prevent his opera- 
tion of the business,®* and to interfere with such em- 
ployees as voluntarily remain in the receiver’s sery- 
ice, by violence, threats, or intimidation,®® even 
though there is no actual violence.°® So employees 
of another railroad who prevent the receiver’s em- 
ployees, by intimidation, from operating his trains are 
in contempt of court.’° 
property or its operation, a combina- 
tion of the employees of a railroad in 
the hands of a receiver, made with 


such intent, with or without notice 
to quit his employ, is said to be a con- 


Cal. 216, 142 P 62, AnnCas1915D 702; 
pee v. Dixon, [1904] 1 Ch. 161. 


eee v. Smith, 96 
Ga oa 22 SE 96 


Md.—Day v. ees Tel. Co., 66 Md. 
354, 7 A 608. 


N. Y.—In re U. S. Reflector Co., 8 
NYCivProc 120. 


Eng.—Evelyn v. Lewis, 3 Hare 472, 
25 EngCh 472, 67 Reprint 467. 


B. C.—Montreal Bank v. Westholme 
Lumber Co., Ltd., 18 B. C. 65. 


- Ont.—Coleman v. Glanville, 18 
Grant Ch. 42. 


56. Ex p. Tyler, 149 U. S. 164, 13 
SCt 785, 37 L. ed. 689; U. S. v. Mur- 
phy, 44 Fed. 39; Kirby v. Dilworth, 
(Tex. Commn. A.) 260 SW 152 [mod 
(Civ. A.) 253 SW 860]; Abbey v. In- 
ternational, etc., R..Co., 5 Tex. Civ. 
A, 261, 23 SW "934, 


Statutory modification of rule re- 
quiring leave to sue receiver see in- 
fra § 548. 


57. Hitz v..Jenks, 185 U. S. 155, 22 
SCt 598, 46 L. ed. 851 [rev 16 App. (D. 
(6p) 530). 


58. See supra text and note 47 et 
seq. 

59. Kneisel v. Ursus Motor Co., 316 
Ill. 336, 147 NE 243, 39 ALR1; Chafee 
Vv. Quidnick Co.; 13 R. I. 442; Geisse 
v. Beall, 5 Wis. 224, 230; Wickens v. 
Townshend, 1 Russ. & M. 361, 5 Eng 
Ch 361, 39 "Reprint 140. See also in- 
fraa § 138. 


of the court;. he is presumed to un- 
derstand its orders, and is sworn to 
obey thyem; and it can make no dif- 
ference What the attorney is a mem- 
ber of a ‘bar of another state, being 
counsel of\ record in the cause before 
the court im which the receiver is ap- 
Stee Chafee v. Quidnick Co., 13 R. 
I. 4 


60. McKinnon-Young Co. vy. Stock- 
ton, 55 Fla. \708, 46 S 87. 


Possession\ of receiver as possession 
of court see supra § 118. 


Super. Ct., 111 Cal. 488, 44 P 177; His- 
enmann vy. Thill, 1 Cine. Super. (Oh.) 
188. But see infra § 546. 


{a] Thus, where a later attaching 
ereditor instituted proceedings in 
bankruptcy to compel a pro rata dis- 
tribution of partnership effects and 
the assignee in bankruptcy interfered 
with the receiver previously appoint- 
ed and placed in possession in a suit 
by one of the partners for a ratable 
distribution of the property among 
the partnership creditors, the court 
postponed the hearing of contempt 
proceedings until the receiver shoulda 
be disturbed in the performance of his 
duties or until the final hearing. Bis- 
Sate v. Thill, 1 Cine. Super. (Oh.) 


{b] Enjoining acts of receiver.—A 
person may resort to a suit in another 
court, even though the purpose there- 
of is to enjoin the acts of the receiv- 
er under the authority of the court 
appointing him without being guilty 
of contempt, if he stops short of ac- 
tual physical interference with the 
possession; the officer in executing 
the writ may go as far as the service 
thereof if he does not actually and 
physically interfere with the receiv- 
er’s possession, and the mere insti- 
tution of the suit by the party is not 
an interference. Royal Trust Co. v. 
Washburn, etc., R. Co., 139 Fed. 865, 
71 CCA 579. 


Levy of execution see infra § 161. 

63. Ward v. Swift, 6 Hare 309, 31 
EngCh 309, 67 Reprint 1184 (holding 
that the remedy should be confined 
to the protection of possession and 
that the court’s authority is best 
vindicated by reserving its extreme 
powers for cases which imperatively 
call for their exercise). 


64. See generally infra §§ 216-219. 
65. See Trade Unions [24 Cyc 818]. 


66. Beers v. Wabash, etc., R. Co., 
34 Fed, 244, 
67. U.S. v. Weber, 114 Fed. 950; 


In re Acker, 66 Fed. 290; Thomas vy. 
Cincinnati, ete., R. Co., 62 Fed. 803. 


[a] Where intent is to cripple 


tempt of court and all those who com- 
bine and conspire with the employees 
to quit, or who, as officials of labor 
organizations, issue printed orders to 
quit or strike with such intent are lia- 
ble for contempt. In re Higgins, 27 
Fed. 443. 


68. U.S. v. Weber, 114 Fed. 950; 
Arthur v. Oakes, 63 Fed. 310, 11 CCA 
209, 25 LRA 414; In re Higgins, 27 
Fed. 4438. : 


69. U.S. v. Kane, 23 Fed. 748. 


[a] Actual violence is not neces- 
sary and it is the same thing if em- 
ployees are overawed by preconcerted 
demonstrations of force. The act 
cannot be considered a mere request 
or invitation when made by one or 
more of a body of strikers under cir- 
cumstances calculated to convey a 
threatening intimidation with a design 
to hinder or obstruct the employee 
in the performance of his duty. U.S. 
v. Kane, 23 Fed. 748; In re Doolittle, 
23 Fed. 544. 


[b] Notice to quit may by impli- 
cation carry with it something sinis- 
ter, and in such a case it is some- 
thing more than a mere invitation to 
quit work. U. S. v. Weber, 114 Fed. 
950; In re Wabash R. Co., 24 Fed. 217 
(where a notice, after requesting par- 
ties to stay away from a shop until 
a strike should be settled, continued 
“vour compliance with this will com- 
mand the protection of the Wabash 
employees,” and that “in no case are 
you to consider this an intimidation,” 
and it was held that this was an un- 
lawful interference with the receiver’s 
management of the road). 


70. Secor v. Toledo, etc., R. ee 21 
ES 1Cas.) Novwei2;605; 27 Biss. 51 


[a] Rule applied.—Where the em- 
ployees of such other road by con- 
cert of action quit work an‘d take pos- 
session of and obstruct the movement 
of engines and cars on the tracks of 
such company, and while in so doing 
obstruct the operation of engines or 
cars in a receiver’s custody, they will 
be guilty of contempt. In re Doolittle, 
23 Fed. 544. 


For later casings, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 137-138] 


[§ 137] (4) Injunction To Prevent Interference.’ 
In order to protect a receiver in his possession of, 
and control over, the fund or property, the court 
appointing him will, on petition by the receiver in 
the same suit, grant an injunction restraining ad- 
verse claimants from unauthorized interference.*? 
The remedy is a necessary incident to the power of 
appointing a receiver,**® and is said to be a mild rem- 
edy when attachment and punishment for contempt 
The remedy is available, 
although the interference may be with assets which 
have never come into the receiver’s actual posses- 
sion;’° but defendant is given the opportunity of 
making defense by answer or other pleading, 
ing to the common course of equity practice.*® 
tition will‘not come within this rule, however, which 


might have been used.** 


RECEIVERS 


accord- 
A pe- 


charges no active or constructive interference with 


71. Enjoining actions: 

Against receiver without leave of 
court see infra § 544. 

By parties represented by receiver see 
infra § 541. ; 


72. U. S.—Ex p. Tyler, 149 U. S. 
164, 13 SCt 785, 37 L. ed. 689; Davis 
v. Gray, 16 Wall. 203, 21 L. ed. 447; 
Westinghouse Electric, etc., Co. v. 
Richmond Light, ete., Co., 267 Fed. 
490; Gas, etc., Securities Co. v. Man- 
hattan, etc., Tract. Corp., 266 Fed. 625 
[app dism 262 U. S. 196, 48 SCt 513, 
67 L. ed. 946]; Brady v. South Shore 
Tract. Co., 197 Fed. 669; Shelbyville 
v. Glover, 184 Fed. 234, 106 CCA 376; 
Bibber-White Co. v. White River Val- 
ley Electric R. Co., 107 Fed. 176; Lake 
Shore, etc., R. Co. v. Felton, 103 Fed. 
227, 48 CCA 189; Virginia, etc., Iron 
Co. v. Bristol Land Co., 88 Fed. 134; 
Ex p. Chamberlain, 55 Fed. 704; Fi- 
delity Trust, etc., Co. v. Mobile St. R. 
Co., 53 Fed. 687. 


Fla.—McKinnon-Young Co. Vv. 
Stockton, 53 Fla. 734, 44 S 237. 


Ga.—Bennett v. Green, 156 Ga. 572, 
119 SE 620; Vestel v. Tasker, 123 Ga. 
213, 51 SE 300; Woodburn v. Smith, 
96 Ga. 241, 22 SE 964. 


er ammo v. Davenport, 18 Iowa 


Md.—Forest Lake Cemetery v. Ba- 
ker, 113 Mid. 529, 77 A 853, 858. 


N. J.—Merton v. Stone Harbor Imp. 
Co., (Ch.) 44 A 875. 


N. Y.—Matter of Schuyler’s Steam 
Tow. BoatiiCo., 386) Ni oY. 1695175;. 32 
NE 623, 20 LRA 391; In re Christian 
Jensen Co., 128 N. Y. 550, 28 NE 665; 
Woerishoffer v. North River Constr. 
Co., 99 N. Y. 398, 2 NE 47; Atty.-Gen. 
v. Guardian Mut. L. Ins. Co., 77 N. Y. 
272; In re French, 181 App. Div. 719, 
168 NYS 988 [aff 224 N. Y. 555 mem, 
120 NE 863 mem]; Fallon v. Egbert 
Woolen Mills Co., 31 Misc. 523, 64 NYS 
466; Phoenix Foundry, etes Co- Vv. 
North River Constr. Coens NYCivProe 
106; Wilkinson v. North River Constr. 
Co., 66 HowPr 423; Noe v. Gibson, 7 
Paige 513. But see Strickland v. Na- 
tional Salt Co., 105 App. Div. 640, 94 
NYS 936 (denying the remedy as 
against strangers). 

N. C.—Skinner v. 
400. 


Pa.—Darling v. Wyoming Coal, etc., 
Co., 2 Kulp 142. 


Philippine.—Kalambakal v. Pamat- 
mat, 34 Philippine 465. 


Tex.—Harrison v. Waterberry, 
SW 109 [rev (Civ. A.) 27 SW 430]. 


Vt.—Vermont, etc., R. Co. v. Ver- 
mont Cént. R. Co., 46 Vt. 792. 


Wash.—State v. King County Su- 
per. Ct., 11 Wash. 638, 39 P 244. 


Pee pion v. Dixon, [1904] 1 Ch. 
Ames y. Birkenhead Docks, 20 


[53 C. J.—8] 


Maxwell, 68 N. C. 


27 


161; 


Beav. 332, 52 Reprint 630; Atty.-Gen. 
v. St. Cross Hospital, 18 Beav. 601, 
52 Reprint 236; Tink v. Rundle, 10 
Beay. 318, 50 Reprint 604 (on ex parte 
motion); Mason v. Mason, Fl. & K. 
429; Cronin v. McCarthy, Fl. & K. 
49; Evelyn v. Lewis, 3 Hare 472, 25 
EngCh 472, 67 Reprint 467; Parr v. 
Belly (9 ins do bps inrre)Persse: <6 
Ir. Eq. 111; Johnes v. Claughton, Jac. 
573, 4 EngCh 573, 37 Reprint 966; 
Brooks v. Greathed, 1 Jac. & W. 176, 
37 Reprint 342; Turner v. Turner, 15 
Jur. 218; Aston v. Heron, 2 Myl. & 
K, 390, 7 EngCh 390, 39 Reprint 993; 
Bayly v. Went, 51 L. T. Rep. N. 
765; Mangle v. Fingall, 1 Hog. 142; 
Dumville v. Ashbrooke, 3 Russ. 100 
note ec, 3 EngCh 100, 38 Reprint 516; 
Angel vy. Smith, 9 Ves. Jr. 335, 33 
Reprint 632; Atty.-Gen. vy. St. Cross 
Hospital, 2 Wkly. Rep. 542. 


Ont.—Coleman v. Glanville, 
Grant Ch. 42. 


{a] Ground of relief.—‘“The prop- 
erty in question was in the custody 
of the Circuit Court, in a cause with- 
in its jurisdiction, and protected by 
injunction. The power exercised was 
the power to protect the property in 
the custody of the court from inva- 
sion, and in order to sustain the re- 
cdiver’s application the ordinary 
grounds of equity interposition were 
not required to be set forth.” Ex p. 
Tyler, 149 U. S. 164, 181, 13 SCt 785, 
37 L. ed. 689, 


{b] After sale.—Interference by 
an adverse claimant may be enjoined 
at the suit of the receiver who has 
sold property subject to confirmation 
and on condition that the title should 
not pass until confirmation, although 
he delivered possession of the prop- 
erty to the purchaser. Woodburn y. 
Smith, 96 Ga. 241, 22 SE 964. 


{c] Form of petition.—Lake Shore, 
ete., R. Co. v. Felton, 103 Fed. 227, 43 
CCA 189; McKinnon-Young Co. v. 
Stockton, 53 Fla. 734, 739, 44 S 237. 


73. Vestel v. Tasker, 123 Ga. 213, 
51 SE 300; Woodburn v. Smith, 96 
Ga. 241, 22 SE 964; Woerishoffer v. 
North River Constr. Co., 99 N. Y. 398, 
2 NE 47; Phoenix Fdy., etc., Co. v. 
North River Constr. Co., 6 NYCivProc 
106 (holding that the power thus to 
protect assets for distribution, upon 
appointing a receiver of an insolvent 
corporation, is not the creature of the 
code, but is inherent). 

74. Vestel v. Tasker, 
51 SE 300; 
cae tae 


18 


123 Ga. 213, 
Marshall v. Lockett, 76 


Hx p., Tyler, 149 U. S. 164, 13 
sce 785, 37 L. ed. 689; Bibber-White 
Cor-V. White River Valley Electric R. 
Co, 101 Neds 176; Vermont; ete:, R. 
aes v. Vermont Cent. R. Co., 46 Vt. 


76. Lake Shore, etc., R. Co. v. Fel- 
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the receiver’s possession, but raises a question of title 
between the receiver and a third person.’? 
an injunction lie to restrain enforcement of liens ac- 
quired before appointment of the receiver.*® 


[§ 138] (5) Contempt Proceedings Punishing In- 
terference with Possession—(a) In General. 
court has jurisdiction of the parties and the subject 
matter of the action in which the receiver is appoint- 
ed, any interference with the receiver’s possession 
after notice of the character in which such possession 
is held, either by taking forcible possession of the 
property committed to his charge or by legal pro- 
ceedings for that purpose, without the sanction of 
the court appointing him, is a contempt of court which 
will subject the party to attachment and commit- 
ment,’® and in such proceedings the restoration of 


Nor will 


If the 


ton, 103-Fed. 227, 43 CCA 189. 


77. Wood v. New York, etc. R. 
Co., 61 Fed. 236. And see American 
Exch. Nat. Bank v. Council, 146 Ga. 
580, 91 SE 554 (holding that, where 
a receiver of a borrowing bank was 
permitted to sell cotton in warehouse 
under receipt to it and the lending 
bank brought trover against the ware- 
houseman in another court, it was er- 
ror to enjoin its trover suit and to 
require it to assert its claim in an 
equitable proceeding against the bor- 
rowing bank). 


[a] For example, an application 
by the receiver of a railroad ta re- 
strain another road, not a party to 
the receivership suit, from unlaw- 
fully discriminating against the re- 
ceiver’s road, cannot be entertained. 
Wood v. New York, etc., R. Co., 61 
Fed. 236. 


130, DUVaL Vel ack Ranch COs Lom 
La. 142, 91 S 656; Rickman v. Rick- 
man, 180 Mich. 224, 146 NW 609, Ann 
Casl9ls@. 123% 


Rights of prior lien claimants gen- 
erally see supra § 126. 


79. U. S—Hitz v. Jenks, 185 U. 
S. 155, 22 SCt 598, 46 L. ed. 851 [rev 
16 App. (D. C.) 530]; In re Swan, 150 
U.S: 637, 14 SCt 225, 37*L. ed. 1207; 
In re Tyler, 149 U. S. 164, 13 SCt 785, 
37 L. ed. 689; Davis v. Gray, 16 Wall. 
2038, 21 L. ed. 447; Wiswall v. Samp- 
son, 14 How. 52, 14 L. ed. 322; M. H. 
Hussey Lumber Co. v. Puget Sound 
Saw Mills, etc., Co., 37 F. (2d) 117; 
In re Marcus, 21 F. (2d) 480; Mer- 
chants’ Warehouse Co. vy. Rober, 269 
Fed. 974 [aff 263 Fed. 250]; In re 
Dialogue, 215 Fed. 462; In re Wilk, 
155 Fed. 943; Commonwealth Roofing 
Co. v. North American Trust Co., 135 
Fed. 984, 68 CCA 418; Royal Trust Co. 
v. Washburn, etc., R. Co., 113 Fed. 531 
[mod on other grounds 139 Fed. 865, 
71 CCA 579; Bibber-White Co. v. 
White River Valley Electric R. Co., 
107 Fed. 176; Ledoux v. La Bee, 83 
Fed. 761; In re Acker, 66 Fed. 290; 
In re Higgins, 27 Fed. 443; In re Doo- 
little, 23 Fed. 544; De Visser v. Black- 
stone, 7 F. Cas. No. 3,840, 6 Blatchf. 
235; Secor v. Toledo, etce., R. Co., 21 
F. Cas. No. 12,605, 7 Biss. 513; Thomp- 
son v. Scott, 23 F. Cas. No. 13,975, 4 
Dill. 508. 


Ark.—Walker v. Geo. Taylor Com- 
mission Co., 56 Ark. 1, 18 SW 1056, 
19 SW 601. 


Colo.—Clear Creek Power, etc., Co 
v. Cutler, 79 Colo. 355, 245 P 939, 48 
ALR 239 


Fla.—McKinnon-Young Co, y. Stock- 
ton, 53 Fila. 734, 44 S 237. 
Ga.—Coker v. Norman, 
133 SE 740; 
alts 


Ill.—Kneisel v. 


162 Ga. 351, 
Wikle v. Silva, 70 Ga. 


Ursus Motor Co., 
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the property may be enforced;®® or, if this cannot | value of the use of the property.*? A party cannot 


be done, the court may fix the value of the property 
and order payment of the amount to the receiver,*? 
or may render judgment for an amount -where de- 
fendant offered to pay as damages for dispossessing 
the receiver, where the latter gave no evidence of the 


316 Ill. 336, 147 NE 243, 39 ALR 1; 
Peo. v. Weigley, 155 Ill, 491, 40 NE 
300; Holbrook vy. Ford, 153 Ill. 633, 39 


NE 1091, 46 AmSR 917, 27 LRA 324; 
Sercomb v. Catlin, 128 Ill. 556, 21 NE 
606, 15 AmSR 147 [aff 30 Ill. A. 258]; 
Richards v. Peo., 81 Ill. 551; Gunning 
v. Sorg, 113 Tl. A. 832 [aff 214 Ill. 
616, 73 NE 870]. 

Kan.—Fleeger 
67251 P 18st: 
579, 66 P 617. 

Ky.—Hazelrigg v. Bronaugh, 78 Ky. 
62; Biggs v. Garrard, 6 B. Mon. 484, 
44 AmD 778. 

La.—Blaise v. Security Brewing Co., 
124 La. 979, 50 S 816. 

Me.—Morrill v. Noyes, 56 Me. 458, 
96 AmD 486. 


Md.—Forest Lake Cemetery v. Bak- 
er, 113 Md. 529, 77 A 853, 858; Hllicott 
v. Warford, 4 Md. 80. 


See eget tenant 8 Case, 114 Mass. 


v. Swift, 122 Kan. 
Cramer v. Iler, 63 Kan. 


Mich.—Smith v. Wayne Cir. Judge, 
84 Mich. 564, 47 NW 1092; Peo. v. 
Brooks, 40 Mich. 333, 29 AmR 534. 


N. J—Generotsky v. Barnay Hotel 
Co., 85 N. J. Eq. 63, 95 A 865; Moore 
v. Mercer Wire Co. (Ch.) 15 A 737. 


N. Y.—O’Mahoney v. Belmont, 62 
N. Y. 133; Cohen v. Goodman, 205 
App. Div. 312, 199 NYS 497 [app dism 
236 N. Y, 642 mem, 142 NE 317 mem]; 
Lowenthal v. Hodge, 120 App. Div. 304, 
105 NYS i20; Coffin v. Burstein, 68 
App. Div. 22, 74 NYS 274; Greene. v. 
Odell, 43 App. Div. 608, 60 NYS 346; 
Levy v. Stanion, 33: App. Div. 632, 53 
NYS 472; In re Woven Tape: Skirt 
Cowie, tun Tis De ‘Groot Vv. Jay: 
30 Barb. 483; Sainberg v. Weinberg, 
25 Mise. 327, 54 NYS 559; James v. 
James Cement Co., 8 NYSt 490; Corey 
v. Long, 12 AbbPrNS 427; 
Whitney, 15 AbbPr 388; Albany City 
Bank v. Schermerhorn, 9 Paige 372, 38 
AmD 551; Noe v. Gibson, 7 Paige 513; 
Matter of Hopper, 5 Paige 489. 


N. C.—Gobble v. Orrell, 163 N. C. 
489, 70 SE 957; Delozier v. Bird, 125 
N. C. 4938, 34 SE 648, 123 N. C. 689, 
ee ies 834; Skinner v. Maxwell, 66 N. 


N. D.—Glein v. Miller, 45 N. D. 1, 
176 NW 113. 


Oh.—Coe y. Columbus, etc., R. Co., 
10 Oh. St. 372, 75 AmD 518; Spinning 
wv. Ohio L. Ins., etc., Co., 2 Disn. 336; 
Catrow v. Columbus, etc., R. Co., 11 
OhNPNS 561; EHisenmann vy. Thill, 1 
Cine. Super. 188. 

Pa.—Com. v. Young, 11 Phila. 606 
(liability of sheriff for levying 
process). 

Philippine.—In re Gomez, 6 Philip- 
pine 647. 

Porto Rico—Commercial Iny. Co. 
v. Mayaguez Light, etc., Co., 4 Porto 
Rico Fed. 267. 

R. I—Chafee v. Quidnick Co., 13 
R. I. 442. 

Tenn.—Young v. Vanhooser, 6 Lea 
136; Payne v. Baxter, 2 Tenn. Ch. 517. 

Tex.—Abbey v. International, etce., 
Hy CO dIeLes.) Civ.) A.) 261),) 23 Siw: 934. 

Vt.—In re Dawley, 99 Vt. 306, 131 A 
847; Vermont, etc., R. Co. v. Vermont 
Cent. R. Co., 46 Vt. 792. 

Va.—Thornton v. Washington Sav. 
Bank, 76 Va. 432; Beverley v. Brooke, 
4 Gratt. (65 Va.) 187. 


Wis.—In re Day, 34 Wis. 638. 


Riggs v.. 


ing him.*? 


Eng.—Helmore v. Smith, 35 Ch. D. 
449; Searle v. Choat, 25 Ch! D. 723; 
x, p:).Oochrane,, la: Ret20" Ha,282. 
Skip v. Harwood, 3 Atk. 564, 26 Re- 
print 1125; Ames v. Birkenhead 
Docks, 20 Beav. 332, 52 Reprint 630; 
Hawkins v. Gathercole, 1 Drew. 12, 
61 Reprint 355; Randfield v. Rand- 
field, 1 Dr. & Sm. 310, 62 Reprint 398; 
Langford v. Langford, 5 L. J. Ch. 60; 
Russell vy. Hast Anglian R. Co., 3 
Macn. & G. 104, 49 EngCh 80, 42 Re- 
print 201; Ex p. Hayward, 45 L, T. 
Rep. N. S. 326; Broad v. Wickham, 4 
Sim. 511, 6 EngCh 511, 58 Reprint 
191 (order for commitment without 
an order nisi previously obtained, for 
forcibly taking possession of estate); 
Angel v. Smith, 9 Ves. Jr.’ 335, 32 
Reprint 632; Fripp v. Bridgewater, 
etc., Canal Co., 3 Wkly. Rep. 356. 


And see infra § 546. 


[a] Acts constituting contempt.— 
(1) It is a contempt to cause arrest 
of a receiver of a corporation for vio- 
lation of a statute against nuisances 
by obstructing the free use of streets 
or highways, although the town ordi- 
nances granting the corporation the 
right to construct and operate its road 
through the streets of the town might 
have been void, and notwithstanding 
a statute allowing suits against re- 
ceivers without leave. . S. v. Mur- 
phy, 44 Fed. 39. (2) In an action 
against receivers, upon rendering a 
judgment for plaintiff, the court was 
held to have properly declined to 
award a writ of restitution, because 
interference with the property would 
be a contempt of the court appointing 
the receiver, and no officer could exe- 
cute the writ without committing a 
contempt. Abbey v. International, 
vi R..Co., 5 Tex. Civ. A. 261, 23 SW 
34. 


[b] Acts not constituting contempt. 
—(1) A subcontractor of a firm of 
contractors for a courthouse for a 
county in Wisconsin, who brought 
suit to enforce his lien given by Wis. 
St. (1898) § 3328, was not guilty of 
contempt for prosecuting the action 
after the appointment of a receiver 
of the firm. Rickman v. Rickman, 
180 Mich, 224, 146 NW 609, AnnCas 
1915C 1237. (2) Purchase of motor 
car sold in breach of agreement with 
receiver held not to be a contempt. 
Re Humphrey, [1920] 55 L. Jo. 52. 


[c] Enforcement of liens.—‘‘While 
prior liens are not divested by the 
appointment of a receiver, and he 
takes the property subject to all ex- 
isting liens, lien creditors cannot en- 
force their claims and thus disturb 
his possession without the permission 
of the Court. Any attempt to do so 
would be a contempt of Court.’ For- 
est Lake Cemetery vy. Baker, 113 Md, 
529, 538, 77 A 853. 


[d] Interference with patent.— 
Where the rights and business of a 
corporation, which manufactured ar- 
ticles under a patent right, had passed 
into the hands of a receiver, it was 
a contempt for a former officer of the 
corporation to obtain a new license 
from the patentee and carry on the 
business in competition with the re- 
ceiver, and this, although an action 
for infringement must be brought in 
the federal court, since the protection 
of the receiver’s possession and pun- 
ishment for contempt are in no sense 
in the nature of such action. In re 
eon Tape Skirt Co., 12 Hun (N. Y.) 


be held for contempt in taking possession of property 
that has never come into possession of the receiver 
or fallen within the jurisdiction of the court appoint- 
Nor can a receiver invoke contempt pro- 
ceedings to protect him in the wrongful possession of 


[e] Contempt not in court’s pres- 
ence.—Under the federal statute lim- 
iting the power to punish for con- 
tempts, so that persons not parties 
and not holding official positions re- 
quiring them to yield obedience to the 
court in their official conduct could be 
punished only for acts committed in 
the immediate presence of the court 
or so near thereto as to interfere with 
the administration of justice, or for 
willfully resisting execution of the 
lawful process or commands of the 
court, it was held that a shipper of 
logs, who ‘had agreed that after trans- 
portation each lot of logs should be 
held by a particular person as the 
agent of the receivers of the railroad, 
and who subsequently induced such 
person to release a raft without the 
receivers’ consent, could not be con- 
victed of contempt without’ convinc- 
ing the court beyond reasonable doubt 
that the release of the raft was ac- 
complished by fraud and proving that 
it was done with knowledge of the 
agent’s instruction from ‘the receiv- 
ers. U..S. v. Jose, 63 Fed. 951. 


[f] Acts not participated in by de- 
fendant.—While the interference by 
a judgment debtor with the posses- 
sion of his property in the hands of 
a receiver would constitute a contempt 
by the debtor, such interference by 
a third person without his partici- 
pation would not make him guilty of 
contemyt, Sherry v. Janov, 137 NYS 
792. 


{g] Order in vacation.—Under the 
statutes a judge of the superior court 
who appoints a receiver in vacation 
may, in vacation, commit a person for 
contempt in taking property from the 
receiver’s. possession. Coker v. Nor- 
man, 162 Ga. 351, 133 SE 740. 


[h] Form of order.—Ex p. Tyler, 
149, Urs 1645 1695 r3s (SCt tab, Vier 
ed. 689; U. S. v. Weber, 114 Fed. 950, 


954 (punishment). 
Attachment, execution, or garnish- 


ment as constituting contempt see 


infra §§ 160, 161. \ 


Necessity of leave to sue receiver 
see infra §§ 545-551. 


80. U.S.—In re Swan, 150 U.S. 637, 
14 SCt. 225837 Lied) 12075 “hxpe fy 
ler;149 UU. Sxi164, 18 SCt 785, 037 ele 
ed. 689 (fine and also commitment un- 
til the party purges himself of con- 
tempt). 

Ga.—Wilke v. Silva, 70 Ga. 717. 

N. Y.—Schultz yv. Luft, 74 App. Div. 
628, 77 NYS 498. 

N. C.—Delozier v. Bird, 125 N. C. 
a 34 SE 648, 123 N. C. 689, 31 SE 
834. 


Pa.—Com. v. Young, 11 Phila. 606. 

Eng.—Parker v. Pocock, 30 L. T. 
Rep. N.S. 458. 

And see cases passim supra note 79. 

[a] Restoration of rents.—Rents 
collected after appointment of receiv- 
er to collect them may be ordered to 
be restored. Schultz v. Luft, 74 App. 
Div. 628, 77 NYS 493. 

On attempt to reach debts due out 
of state see infra § 143. 

81. In re Day, 34 Wis. 638. 

82. Seymour v. Landon, 128 Wash. 
682, 224 P 38. Y 

83. Moore v. Potter, 155 N. Y. 481, 
50 NE 271, 68 AmMSR 692. 

[a] Illustration.—Where a corpo- 
ration, the buyer of personal property, 
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property.8* The receiver himself has no power to 


adjudge a party to be in contempt for interference 


with his possession. Only the court which appointed 
him can entertain the proceeding.®® 


Assault on receiver. The court has inherent pow- 
er to protect a receiver from assault. while perform- 
ing his official duties,’* by committing the offender 
for contempt.87 


Discretion of court. Where the owner of real 
property in possession of a receiver conveys it, it is 
within the discretion of the court to refuse to pun- 
ish the vendee for contempt in taking possession of 
the property pending adjudication of title and right 
to possession.®§ 

An attorney who interferes with the possession 
of a receiver by bringing an action against him in 
behalf of his client, without the sanction of the 
court, or on whose advice the receiver’s possession is 
in any way disturbed, is guilty of contempt equally 
with his client.®°® 

Trial of title or right of possession. The receiver’s 
title or ultimate right to possession cannot be tried 
in contempt proceedings,®® but this rule means only 
that the court cannot take the property from the 
possession of a stranger to the action, who claims 
title and right to possession,®! and it does not pre- 
vent the court from ascertaining whether the prop- 
erty was in the actual possession of the receiver, so 
as to charge those interfering with it with con- 
tempt.®? 


[§ 139] (b) Defenses. It is no defense to a con- 
tempt proceeding for interfering with a receiver’s 


has refused to take and pay for the 
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see who had been made a party in 
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possession that no injunctive order had issued,®* or 
that the person charged with the contempt was not 
a party to the proceeding in which the receiver was 
appointed,®* although, on the other hand, contempt 
proceedings are generally held inappropriate as 
against a stranger in possession claiming adversely 
to the receiver.®® 


Erroneous or ill-advised appointment. That a re- 
ceiver’s appointment was erroneous or ill-advised, or 
is so considered by the person interfering with his 
possession, cannot be set up as a defense in ¢on- 
tempt proceedings,®® the remedy of such person be- 
ing by application to the court itself;°* and this rule 
applies to property which the receiver has been ap- 
pointed to receive, but which he has not yet reduced 
to possession.?& 


Advice of counsel is no defense to a proceeding for 
contempt in interfering with a receiver’s posses- 
sion;°°® and the attorney g eiving such advice or bring- 
ing suit against the receiver on behalf of his client 
may himself be lable for contempt. 


[§ 140] (c) Waiver. The right to have one in- 
terfering with property in a receiver’s possession pun- 
ished for contempt may be waived.?, Thus a receiver 
waives the right to insist that a creditor is guilty of 
contempt in instituting garnishment proceedings, by 
interpleading in the garnishment suit.2 So, after 
the custodian of the property for the receiver had ap- 
peared and pleaded in an action of replevin against 
him in which plaintiff received judgment, it was 
held that it was too late to complain that the replevin 
action was in contempt of court. 


titioners had diverted water. Strain 


goods purchased, and thereafter pro- 
ceedings are commenced for the vol- 
untary dissolution of the corporation, 
and a receiver is appointed and all 
persons are restrained from disposing 
of any of the property of the corpo- 
ration except to deliver it to the re- 
ceiver, the resale of the merchandise 
by the seller to fix the amount of his 
damage is not in disobedience of the 
order of the court appointing the re- 
ceiver and prohibiting the transfer of 
any of the property of the corporation, 
and does not constitute contempt. 
Moore v. Potter, 155 N. Y. 481, 50 NE 
271,63 AmSR 692. 


84. Lisle Ave. Lumber Co. v. Ford, 
ATL NMS! 7135 


85. Geisse v. Beall, 5 Wis. 224. 


86. Keyes v. Carlton, (S. D.) 224 
NW 985. 
87. Davis v. Gray, 16 Wall. (U. S. ) 


203, 21 L. ed. 477; Keyes v. Carlton, 
(S. D.) 224 NW 935, x 


{a] Rule applied.—A party who, 
after being served with an order di- 
recting him to vacate certain prem- 
ises, willfully and unjustifiedly as- 
saults the receiver in the performance 
of his duty to see that the order is 
obeyed is guilty of contempt, not only 
in violating the order, but in actually 
and physically interfering with the 
receiver’s possession. Keyes v. Carl- 
ton, (S. D.) 224 NW 935. 


yi of appointment see infra § 
6. 


88. Cox-Rishing Greer Co. v. Rich- 
ardson, (Tex. Civ. A.) 277 SW 718. 


89. Kneisel v. Ursus Motor Co., 
316 Ill. 336, 147 NE 248, 39 ALR 1; 
Fletcher v. McKeon, 74 App. Div. 231, 
77 NYS 465; Delozier v. Bird, 123 N. 
C. 689, 31 SH 834. 

[a] Advising dispossess proceed- 
ings.—An attorney is guilty of con- 
tempt on whose advice an alleged les- 


foreclosure commenced proceedings 
to dispossess tenants after the ap- 
pointment of a receiver, both the par- 
ty and the attorney having notice of 
the appointment. Fletcher v. McKeon, 
74 App. Div. 231, 77 NYS 465. 


Generally see supra § 134. 


90. Wikle v. Silva, 70 Ga. 717; 
Rickman v. Rickman, 180 Mich. 224, 
146 NW 609; Baldwin v. Hosmer, 101 
Mich. 119, 59 NW 432, 25 LRA 739; 
Cox-Rushing Greer Co. v. Richardson, 
(Tex. Civ. A.) 277 SW 718; In re Day, 
34 Wis. 6388. 


[a] Possession only may be put in 
issue, and, the question of possession 
by the receiver having been contested 
upon conflicting affidavits, the discre- 
tion of the chancellor in ruling that 
the party was not in contempt will not 
Be on oes Wikle v. Silva, 70 Ga. 


91. See infra § 142. 


92. Strain v. Los Angeles County, 
168 Cal. 216, 142 P 62, AnnCas1915D 
702, 


[a] Interference with irrigation 
works; affidavit.—(1) In an aflidavit 
for contempt, charging interference 
with a California receiver’s possession 
of a system of irrigation canals and 
water by a diversion of water from a 
part of the system in Mexico, an al- 
legation of the passage of the water 
into Mexico, and thence into the 'Unit- 
ed States, did not show an abandon- 
ment thereof, and hence the affidavit 
was not insufficient for failure to al- 
lege the receiver’s control or posses- 
sion of the water diverted. Strain v. 
Los Angeles County Super. Ct., 168 
Cal. 216, 142 P 62, AnnCas1915D 702. 
(2) The affidavit was not fatally de- 
fective because it did not allege that 
the corporation was the owner of the 
canals or that the receiver was in pos- 
session or control of .the particular 
canal in Mexico, from which the pe- 


v. Los Angeles County Super. Ct., 168 
Cal. 216, 142 P 62, AnnCas1915D 702. 

93. Coker v. Norman, 162 Ga. 351, 
133 SE 740. 

94. Erie R: Co. v. Heath, 8 F.. Cas. 
No. 4,514, 8 Blatchf. 536; Peo. v. 
Weigley, 155 Ill. 491, 40 NE 300. 

95. See infra § 142. 

96. Colo.—Clear Creek Power, etc.,, 
Co; v. Cutler, 79 ‘Colo...355, 245, P1939, 
48 ALR 239. 

Ill.— Peo. v. Weigley, 155 Ill. 491, 
40 NE 300; Richards v. Peo., 81 Ill. 551. 

Ind.—Cook vy. Clilzen! s Nat. Bank, 73 
Ind. 256. 

La.—Blaise v. Seéurity Brewing Co., 
124 La. 979, 50 S 816. 

Nev.—State v. Washoe County Sec- 
ond Judicial Dist. Ct., 48 Nev. 198, 228 
PAG 

N. Y.—Albany City Bank v. Scher- 
merhorn, 9 Paige 372, 38 AmD 551. 

Vt.—Vermont, ete., R. Co. v. Ver- 
mont Cent. R. Co., 46 Vt. 792. 

Eng.—Russell v. East Angelian R. 
Co., 3 Macn. & G. 104, 49 EngCh 104, 
42 Reprint 201. 

97. State v. Washoe County Second 
ptst Dist. Ct., 48 Nev. 198, 228 P 


98. State v. Washoe County Sec- 
ond Judicial Dist. Ct., supra. 

99. Merchants’ Warehouse Co. v. 
Reber, 269 Fed. 974 [aff 263 Fed. 250]; 
eae v. Bird, 123° N. €C.- 689, 31 SH 

34, 

Advice of counsel as defense in con- 
tempt proceedings generally see Con- 
tempt § 57. 

1. See supra § 138. 

2. See cases infra notes 3, 4. 

3. Holbrook v. Ford, 153 Ill. 633, 
39 NE 1091, 46 AmSR 917, 27 LRA 324. 

4 Inre Young, 7 Fed. 855, 
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[§ 141] b. Property Not in Hand—(1) In Gen- 


eral. The rule that the court may interfere in a sum- 

mary way and order the delivery of property to its 
receiver” has been held to apply in proper cases where 
the immediate possession is in the agents or employees 
of defendant, although they are not parties to the rec- 
ord,® or in others claiming under parties to the suit, 
with notice of the appointment ;* and the general rule 
against interference with a receiver’s possession, and 
establishing the power of the court summarily to pro- 
tect such possession,® is not confined to property 
actually in the receiver’s hands, but is applied to any 
attempt to intercept or prevent payment to him or 
to hinder him in acquiring possession.® So the court, 
pending receivership proceedings, may order a solici- 
tor to restore money paid to him as fees by the re- 
ceiver without order of court.1° It is a contempt of 
court to remove property which has been ordered 
into the possession of the receiver, although the de- 
cree or order has not been formally prepared and 
entered,!! and the same rule has been held appli¢a- 
ble to persons removing property with actual knowl- 
edge that an injunction was to issue and a receiver 
be appointed, although the order had not been entered 
or the process served.+? <A corporate officer may be 


5. See supra § 131. 

6. Ex p. Wilkinson, 220 Ala. 529, 
126 S 102; Ex p. Cohen, 5 Cal. 494; 
Prentiss v. Brennan, 2 Grant Ch. 
(Ont.) 322. [a] 

7. Ala.—Ex p. Wilkinson, 220 Ala. 


RECEIVERS 


Eng.—Ames v. Birkenhead Docks, 
20 Beav. 332, 52 Reprint 630; 
FOrasvys Langford, 5 Lusk eh 60; Park- 
er v. Pocock, 30 L. T. Rep. N.S. 458. 
Thus an attorney who received 
a check from the debtor as a retainer 


compelled to deliver to a receiver of the corporation 
corporate property wihch he has misappropriated, 
or concealed with intent to convert to his own use, 
although he was not a party to the proceeding in 
which the receiver was appointed.1* 


Property held in trust. Property in the posses- 
sion of a third person as trustee, claiming no interest 
in his own right, may be ordered, on petition of a 
receiver, to be surrendered to the latter.1* But, on 
the other hand, it has been held that, where a debtor 
had deposited collateral with a trustee as security 
for the payment of his debt, the trustee cannot be 
compelled to surrender the collateral to a recelver 
of the insolvent debtor until the debt is paid,+® and, 
after default, if the trust be one to apply the proceeds 
of the collateral for the benefit of the secured credi- 
tor, the trustee is entitled to administer the trust 
as against the receiver.?® 


[§ 142] (2) Strangers in Possession and Claiming 
Rights.17 As a general rule a receiver cannot, on 
his own initiative or by summary process issued by 
the court which appointed him, seize property in the 
possession of a stranger to the record claiming title 
and right to possession,+® even though the order ap- 
ant corporation, but which the second 
company holds as trustee to secure 
certain creditors and stockholders, as 
it is only where a right adverse to 
defendant and its creditors is asserted 


that a separate suit is necessary to 
adjudicate such right. Miles v. New 


Lang- 


[$§ 141-142. 


529, 126 S 102. 


Ill.— Spiegel v. Wolfers, 226 Ill. A. 
446, 451 [cit Cyc]; Nartzik v. Ehman, 
LOE eA Sel 82. Lauot. Cy el. 


Nev.—State v. Washoe County Sec- 
ond Judicial Dist. Ct., 48 Nev. 198, 228 
617 [et Cye]. 

Tex.—Cox-Rushing Greer Co. v. 
Richardson, (Civ. A.) 277 SW 718. 


Va.—Thornton v. Washington Sav. 
Bank, 76 Va. 432. 


Eng.—Sharp v. Carter, 3 P. Wms. 
375, 379 note, 24 Reprint 1108. 


[a] Claimant under lease.—A writ 
of possession will lie against one 
claiming under a lease made by a 
party to the suit after the appoint- 
ment of the receiver. Thornton v. 
Washington Sav. Bank, 76 Va. 432. 


Fr oat of appointment see infra § 


8 See supra § 134 et seq. ' 


9. U. S—Barton v. Barbour, 104 
U. S. 126, 26 L. ed. 672; Bibber-White 
Co. v. White River Valley Electric R. 
Co., 107 Fed. 176; Sullivan v. Colby, 
71 Fed. 460, 18 CCA 193; American 
Constr, Co. v. Jacksonville, etc., R. Co., 
52 Fed. 937. 


Bean op nson v. Woodmansee, 76 
Ga. 830. 

Ill. Gary v. Brown, 33 Ill. A. 435. 
Pa er ee v. Bronaugh, 78 Ky. 


Nev.—State v. Washoe County Sec- 
ond Judicial Dist. Ct., 48 Nev. 198, 228 
P 617, 618 [cit Cyc]. 


N. J.—Generotsky v. Barnay Hotel 
Corso Neds Hige 63, 95 APses. 


N. Y.—Vermont Marble Co. v. 
Wilkes, 30 NYS 381; In re U. S. Re- 
flector Co., 8 NY¥CivProc 120. 


R. I.—Chafee v. Quidnick Co., 13 R. 
I. 442. 

Vt.—-Vermont, ete., R. Co. vy. Ver- 
mont Cent. R. Co., 46 Vit. 792. 


Va.—Thornton v. Washington Sav. 
Bank, 76 Va. 432. 


for services to be rendered, and who 
presented and received payment of 
the check after he had knowledge that 
a receiver had been appointed for the 
property of the debtor, will be re- 
quired to turn over the sum so re- 
ceived to the receiver. Bowker v. 
Haight, ete., Co., 146 Fed. 257 [writ 
of error dism sub nom. Bien v. Robin- 
son, 208 U. S. 423, 28 SCt 379, 52 L. 
ed. 556]. 


[b] Collections.—Robinson Vv. 
Woodmansee, 76 Ga. 830 (commitment 
of defendant until money collected by 
him in violation of an injunction is 
restored to the receiver); Gary v. 
Brown, 33 Ill. A. 435 (where the court 
enjoined proceedings to prevent the 
collection of a note which the receiv- 
er was appointed to collect); Parker 
v. Pocock, 30 L. T. Rep. N. S. 458 (or- 
der to restore money collected or be 
committed). See also Bowling Green 
Sav. Bank v. Todd, 64 Barb. 146 [aff 
52 N. Y. 489] (as to payment by at- 
torney in cause of money collected 
after appointment of receiver, and up- 
on which the attorney had no lien, 
and right to retain that upon which 
there was a lien). 


Interference with rents see infra § 
53. 


10. Kneisel v. Ursus Motor Co., 238 
TARE 5 Os 


11. Skip v. Harwood, 3 Atk. 564, 26 
Reprint 1125. 
PO Hull v. Thomas, 3 Edw. (N. Y.) 
13. Howard v. Charles J. Cassidy 
Co., 42) Apps) (Di C:) 44 Brandt) wv. 
ree 76 Lowa 50, 40 NW 82, 1 LRA 


Corporate officer claiming title to 
property see infra § 142 note 18 [4d]. 

14. Miles v. New South Bldg., etc., 
Assoc., 95 Fed. 919. 


[a] Tlustration.—In administering 
the assets of an insolvent corporation, 
the court may, on petition by its re- 
ceiver, against another corporation, 
require the latter to deliver to the 
receiver property belonging to defend- 


South Bldg., etc., Assoc., 95 Fed. 919. 


15. Brackett v. Middlesex Banking 
Co., 89 Conn, 645, 95 A 12 


Pledge and security veneraily. see 
infra § 157. 


16. Brackett v. Middlesex Banking 
Co;, 89° Conn! 645,95 A 12. 


17. Property in possession of offi- 
cer levying attachment or execution 
see infra § 159. 


18. U. S.—American Brake Shoe, 
etc., Co. v. New York R. Co., 10 F. (2d) 
920; Atwater v. Community Fuel 
Corp., 298 Fed. 455; Fidelity, etc., Co. 
v. Johnson, 275 Fed. 112; Wood v. 
National Corp., 265 Fed. 791; Horn v. 
Pere Marquette R. Co., 151 Fed. 626; 
Wheaton v. Daily Tel. Co., 124 Fed. 
61, 59 CCA 427; Appleton Waterworks 
Co. v. Central ‘Trust Co., 93 Fed. 286, 
35 CCA 302; Sullivan v. Colby, 71 
Fed. 460, 18 CCA 193. And see Comer 
v. Felton, Gl Med W3i-a7 35. 0 acon 
28 (holding that a writ of assistance 
“should not issue against any but a 
party to the suit in which it is sought, 
or his privies, or one coming into pos- 
session pendente lite’’). 


Ala.—Ex p. Wilkinson, 220 Ala. 529, 
126 S102; Musgrave v. Gray, 123 Ala. 
376, 26 S 643, 82 AmSR 124 (denying 
writ of assistance). 


Cal.—Stuparich Mfg. Co. San 
Francisco Superior Ct., Si 23 Cal. ‘390, 55 
P 985; Havemeyer v. San Francisco 
Super. Ct., 84 Cal. 3275 24 Pal2d, 18tAm 
SR 627, 18 AmSR 192; Miller v. Los 
Angeles County Super. Ct., 63 Cal. .A. 
Tp PAG Vest sSu MKS 


Colo.—Peo. v. First Judicial Dist. 
Ct., 74 Colo. 58, 218 P 742, 


(aa: —Spaulding v. Cnwur D’Alene R., 
ete), Co, 6>Ida: 638, 59 9%R 426: 


Ill.—Republic L. Ins. Co. v. Swigert, 
135 fll. 150, 25 NE 680, 12 LRA 328. 
Sachs v. Sachs, 181 Ill. A; 342, 345 
[cit Cyc]; Struckmeyer v. Peo., 133 
ee 336; Christie v. Burns, 83 Ill. 


Ind. perpen v. 
56. 


Citizens’ Nat. Bank, 
73 Ind. : 


for later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


woe 


§ 142] 


pointing the receiver describes the specific property 
so held,+® the proper procedure being either for the 
receiver to bring an independent action against the 


ce Tyee v. Kaurick, 13 Iowa 

Ky.—Metcalfe v. Commonwealth 
wand) “ete. (Co, etloiky, 51, 682 Sw 
1100, 24 KyL 527. 


Mich.—Stowe v. Wolverine Metal 
re ete gate Co., 242 Mich. 624, 219 NW 


Md.—Everett v. Neff, 28 Md. 176. 


Mich.—Baldwin v. Hosmer, 101 
Mich. 432, 59 NW 669; Reed v. Back- 
er, 42 Mich. 272, 3 NW 959. 


Mo.—State v. Ossing, 16 SW (2d) 77. 


Nev.—State v. Washoe County Sec- 
ond Judicial Dist. Ct., 48 Nev. 198, 228 
P 617 [quot Cyc]. 


N. M.—State v. McClure, 17 N. M. 
694, 133 P 1063, 47 LRANS 744, Ann 
Cas1915B 1110. 


N. Y.—Peo. v. Square Deal Poultry 
Corps 2Ls “App. Div. 781," 218 NYS 
522; Olmsted v. Rochester, etc., R. 
Co., 46 Hun 552; Bowery Sav. Bank vy. 
Richards, 3 Hun 366, 6 Thomps. & C. 


59; Brein v. Light, 36 Misc. 112, 72 
NYS 1087; Matter of Castle, 2 NYSt 
362; Dewey v. Finn, 18 NYWklyDig 


558; Parker v. Browning, 8 Paige 388, 
35 AmD 717.° 


Oh.—White v. Gates, 42 Oh. St. 109. 
Okl.—Havron v. Priboth, 57 Okl. 
6330 15 569: 


Pa.—Yeager v. Wallace, 44 Pa. 294; 
Darling v. Wyoming Coal, ete., Co., 2 
aoe 142. 


Tex.—Ex p. pene 115 Tex. 82, 273 
SW 813, 40 ALR 900 


Utah.—Keyser v. Diieiaoe: 61 Utah 
ZO dee OOS. 


Va.—Thornton v. Washington Sav. 
Bank, 76 Va. 432. 


Wash.—Cherry v. Western Wash- 
ington Industrial Exposition Co., 11 
Wash. 586, 40 P 136; State v. Chehalis 
County Super. Ct; 8 Wash, 659. 35 P 
1092; State v. Chehalis County Super. 
it, 8 Wash. 210, 35 P 1087,+25- DRA 
354; State v. Snohomish County Su- 
per. Ct., 7 Wash. 77, 34 P 430; State 
v. Ball, 5 Wash. 387, 31 P 975, 34 Am 
SR 866. 


Wis.—Gelpeke vy. Milwaukee, etc., 
R. Co., 11 Wis. 454 (writ of assistance 
denied). 


= Se ete yv.-igepan, 19. U. C. C. 

[a] Property in possession of pur- 
chaser.—The rule stated in the text 
applies to a person not a party to the 
receivership proceedings who is in 
possession by virtue of a purchase 
made prior to the appointment of the 
receiver. Havemeyer v. Superior Ct., 
84 Cal. 327, 405, 24 P121, 18 AmSR 192, 
10 LRA 627; Ex p. Hollis, 59 Cal. 405; 
Metcalfe v. Commonwealth Land, etc., 
Co., 113 Ky. 751, 68 SW 1100, 24 KyL 
527; Olmsted v. Rochester, etc., R. Co., 
46 Hun (N. Y.) 552 (books of a cor- 
poration which were held under a sale 
of the corporate property); Brown 
v. Gilmore, 16 HowPr (N. Y.) 527; 
Robeson v. Ford, 3 Edw. (N. Y.) 441; 
National Bank vy. Goolsby, 12 Tex. Civ. 
A. 362, 35 SW 713. 


{[b] Intervening rights of innocent 
purchaser.—If the rights of third per- 
sons, in no manner parties to the rec- 
ord, have intervened, as, where they 
have purchased the property in good 
faith, the master or chancellor will 
not exercise such a supervisory con- 
trol as to order it into the possession 
of the receiver. These purchasers 
have rights which cannot be adjudi- 
cated in this summary and collateral 
method. Levi v. Karrick, 13 Iowa 344. 


[ec] Assignee for benefit of credi- 
tors.-—A receiver of a corporation can- 


RECEIVERS 


not, by motion, compel its assignee for 
benefit of creditors to surrender the 
property of the corporation where the 
assignment was made before the re- 
ceiver was appointed, and the assignee 
was not a party to that proceeding. 
Matter of Muehlfeld, 16 App. Div. 401, 
45 NYS 16; Peo. v. U. S. Law Blank, 
ete:, Co. 24 Misct 535,53 NYS 852. 


[d] Officer of corporation who 
claims title to certain property under 
assignments from the corporation pri- 
or to the commencement of the pro- 
ceedings in which the receiver was 
appointed cannot be punished for con- 
tempt for refusal to turn it over to 
the receiver, the process being against 
the corporation alone, and the fact 
that such officer verified the answer 
of the corporation did not make him a 
party. Exp. Hollis, 59 Cal. 405; State 
v. Ball, 5 Wash. 387, 31 P 975, 34 Am 
SR 866 (where the president of a bank 
on whom process against the bank 
had been served as its president was 
not in contempt for refusal to turn 
over property held by another bank 
of which also he was the president). 


[e] Writ of assistamce awarded 
by a decree in a receivership cause 
will not issue against one who is not 
a party to that proceeding. Dold 
Pape Co.. v. Doermann, 293 Fed. 


[f] Mandatory injunction issued 
without notice, compelling the party 
in possession of land and claiming 
rents under contract with the owner 
to pay such rents to the receiver ap- 
pointed in the suit to cancel convey- 
ance, is improper. Harvon v. Priboth, 
57 Okl, 688, 155 P 569, 570 (where the 
court said that claimant “is entitled 
to his day in court, and an opportunity 
to show his rights to the property as 
against the claim of the receiver’’). 


{g] In Georgia it has been held 
that, under Civ. Code (1910) § 5475, 
an order directing a party in posses- 
sion of property in litigation to deliv- 
er it to the receiver is not erroneous 
for want of the court’s authority to 
pass the order at an interlocutory 
hearing before the question of title 
had been adjudicated. Martin v. Citi- 
zens’ Bank, 170 Ga. 180, 152 SE 234. 


19. Havemeyer v. Superior Ct., 84 
Cal. 320, 24°P 121, 18 AmSR 192,10 
LRA 627. And see Elwell v. Goodnow, 
71 Minn. 3838, 386, 390, 73 NW 1092, 
1095 (where the order was that ‘the 
city of Minneapolis and its treasurer 
and comptroller pay to said receiver, 
and to no other person, all moneys 
now due and owing, and which here- 
after may become due and owing, from 
said city under said contract, during. 
said receivership, and until the fur- 
ther order of this court,’ and it was 
held that this order does not assume 
to adjudge that there is any specific 
personal property or fund belonging 
to the partnership, or any member 
thereof, in the possession of the city, 
or any of its officers; and the court 
did not thereby obtain possession or 
jurisdiction over any specific property 
or fund; that it cannot be construed 
as an order to pay the receiver any 
money on the contract, due to a third 
person, not a party to the action, al- 
though it does not invest the receiver 
with all the rights of the partnership, 
or any member thereof, to the money 
growing out of such contract, and 
cannot be construed as authorizing the 
receiver to collect from the city the 
money claimed to be due or to become 
due from it to the partnership, or any 
member thereof, by proceedings for 
contempt). 


20. U. S.—American Brake Shoe, 
etc., Co. v. New York R. Co., 10 F. (2d) 
920; Davis v. Gray, 16 Wall. 203, 21 


Los.O%dal) LAG 


adverse claimant,?° or for plaintiff to make him a 
party to his suit?! and apply to have the receivership 
extended to the property in his hands,? 


22 


so that an 


L. ed. 477; Fidelity, ete., Co. v. John- 
son, 275 Fed. 112; Wood v. National 
Corp., 265 Fed. 791; Horn v. Pere 
Marquette R. Co; bis Heda 6267 
Wheaton vy. Daily Tel. Co., 124 Fed. 
61, 59 CCA 427; Appleton Waterworks 


Co. v. Central Trust Co., 93 Fed. 286, 
30) (CCAT3027 
Ala.—Steele v. Walker, 115 Ala. 485, 
21 S 942, 67 AmSR 62. 
Cal.—Stuparich Mfg. Co. v. San 
Francisco Superior Ct., 123 Cal. 290, 


55 P 985; Miller v. Los Angeles Coun- 
ty Super: Ct.,; 63 Call Al 1, 21722-8727. 


Colo.—Peo. v. First Judicial Dist. 
Ct, tA Colos, 5854218 PNT. AS Lert 
Cyicils 

Ida.—Spaulding v. Coeur D’Alene R., 
etc., Co., 6 Ida. 638, 59 P 426. 


Ill.—Sachs v. Sachs, 181 Ill. A.’ 342, 
345 [cit Cyc]. 

Me.—Morrill v. Noyes, 56 Me. 458, 
96 AmD 486. 


Mich.—Stowe v. Wolverine Metal 
aa Co., 242 Mich. 624, 219 NW 


Fe age v. Ossing, 


Nev.—State v. Washoe County Sec- 
ond Judicial Dist. Ct., 48 Nev. 198,228 
P 617 [quot Cyc]. 


N. J.—State Bank v. Plainfield First 
Nat. Bank, 34 N. J. Eq. 454; Miller v. 
Mackenzie, 29 N. J. Eq. 291 


N. M.—State v. McClure, 17 N. M. 
694, 183 P 1063, 47 LRANS 744, Ann 
Cas1915B 1110. 


N. Y.—Peo. v. Square Deal Poultry 
Corp., 218 App. Div. 781, 218 NYS 522; 
Matter of Muehlfeld, 16 App. Div. 401, 
45 NYS 16; Olmsted v. Rochester, etc., 
FuECor, 46 Hun 552; Bowery Sav. Bank 
Ve Richards, 3 Hun 366, 6 Thomps. & 
Cae 9e Matter of Castle, 2 NYSt 362; 
Parker v. Browning, 8 Paige 388, 35 
AmD 1717, 


Oh.—White v. Gates, 42 Oh. St. 109. 
Pa.—Yeager v. Wallace, 44 Pa. 294. 


Tex.—Ex p. Fon ere, 115 Tex. 82, 273 
SW 813, 40 ALR 900. 


Utah.—Keyser v. Erickson, 61 Utah 
179, 211 P 698. 


Va.—Thornton v. Washington Say. 
Bank, 76 Va. 432. 


And see Prentiss v. Brennan, 2 
Grant Ch. (Ont.) 322 (where the court 
intimated, that, while the rule requir- 
ing the court to direct the bringing 
of an action to determine title as 
against an adverse claimant might be 
correct, it was unnecessary to deter- 
mine the question in the present case 
where the property was not the sub- 
ject of an adverse or permanent 
claim). 


Leave to sue generally see 
§ 528 et seq. 

21. U. S.—Davis v. Gray, 16 Wall. 
203, 21 L. ed. 477. 

Ala.—Steele v. Walker, 115 Ala. 485, 
21S 942, 67 AmSR 62 
Colo.—Peo. v. First Judicial Dist. 

%4 (Colo: 58, 218 PP) 742, 7438" [eit 


16 SW (2d) 


infra 


Cts 
Cye]. 

Me.—Morrill v. Noyes, 56 Me. 458, 
96 AmD 486. 

N. Y.—Bowery Sav. Bank v. Rich- 
ards, 3 Hun 366, 6 Thomps. & C. 59; 
Green v. Hicks, 1 Barb. Ch. 309; Park- 
ore Browning, 8 Paige 388, 35 AmD 


Tex.—Ex p. Renfro, 115 Tex. 82, 273 
SW 813, 40 ALR 900. 
Wash.—State v. Ball, 
31 P 975, 34 AmSR 866, 
22. Peo. v. First Judicial Dist. Ct., 
74 Colo. 58, 218 P 742, 743 [cit Cyc]; 
Bowery Sav. Bank v. Richards, 3 Hun 


5 Wash. 387, 
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order for its delivery may be made and enforced by 
process of contempt.?* If another is rightfully in 
possession of property when the receiver is appoint- 
ed, although the property passes to the receiver, his 
right to possession is postponed until the termination 
of the right of the party in possession.** The cir- 
cumstances may be such, however, as to justify an 
order dispossessing a person claiming right of pos- 
session.”°® 


Taking possession after appointment of receiver. 
It has been held that as against a third person the 
appointment of a receiver is not equivalent to giving 
him possession; that the receiver must possess him- 
self of the property in the same manner as anyone 
else,2* and that before he acquires possession a third 
person claiming to be the owner of the property is 
not guilty of contempt in taking possession and can- 
not be ousted by a mere order of court in the receiver- 
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[§§ 142-143 


[§ 143] (8) Property beyond Jurisdiction**—(a) 
In General. While a court of equity cannot send its 
receiver out of its jurisdiction to enforce its orders 
or deerees,2® it may act upon parties within its ju- 
risdiction and amenable to its process,°° whether or 
not the property is within the jurisdiction;*! and 
such parties will be in contempt if they resist the 
court’s orders?” or interfere with the receiver’s pos- 
session.?* The court may, by attachment or other- 
wise, protect the funds which the receiver has been 
directed to collect from interference by suits in for- 
eign jurisdictions, by those acting with notice or 
knowledge.?4 And in contempt proceedings against 
a ereditor who seeks to reach by attachment or gar- 
nishment debts due to an insolvent debtor from non- 
residents, it is proper to inquire which of the par- 
ties has a paramount right or superior equity to those 
debts.®® 


ship suit.?7 


(N. Y.) 366, 6 Thomps. & C. 59; Green 
v. Hicks, Barb; Chs (Ni Y¥). 309; 
Parker v. Browning, 8 Paige (N. Y.) 
388, 35 AmD 717; Cassilear v. Simons, 
8 Paige (N. Y.) 273 (practice of ex- 
tending receivership to fraudulent as- 
signee); Hx p. Renfro, 115 Tex. 82, 
273 SW 813, 40 ALR 900; State v. 
ee 5 Wash. 887, 31 P 975, 34 AmSR 
866. 


Extending veceivership generally 
see supra § 91 


23. Bowery Sav. Bank v. Richards, 
3 Hun (N. Y.) 366, 6 Thomps. & C. 59; 
Parker v. Browning, 8 Paige (N. Y.) 
388, 35 AmD 717; State v. Ball, 6 
Wash. 387, 31 P 975, 34 AmSR 866. 


24. Comer v. Felton, 61 Fed. 731, 
10 CCA 28. 


[a] Possession protected under 
equitable right.—Conklin v.'U. S. Ship 
Building Co., 123 Fed. 913 (it was held 
that, if one owning a shipyard makes 
a parol lease, or even an implied lease, 
to another, to construct a vessel in the 
yard, although at common law such a 
lease may be terminated at will, or 
by summary notice under the statute, 
equity courts would sustain it until 
the person constructing the vessel had 
reasonable time to get her off the 
ways, and that, in view of the circum- 
stances in this case, the lessee was 
entitled as against the lessor or its 
receiver to maintain possession for 
the purpose of the completion of such 
contract). 


25. Visage v. Schofield, 60 Ga. 681. 


[a] For example (1) where the 
wife of a tenant of the receiver, after 
the expiration of the term and an order 
on the tenant to restore possession to 
the receiver, claimed to retain the pos- 
session on the ground that the right 
was in her, and also alleged that she 
had no notice of the rule to dispossess 
her it was held that the court properly 
ordered that she be dispossessed un- 
less within ten days she should show 
some reason in law or equity why she 
should not be, it appearing that, if the 
matter were delayed, a receiver would 
not be able to rent the land for want 
of time. Visage v. Schofield, 60 Ga. 
680. (2) So that it has been held that 
a receiver appointed to take immediate 
possession of property involved in a 
will contest, to preserve it from waste, 
may take such property under an or- 
der of the court, and is not required 
to bring a suit in ejectment, notwith- 
standing the occupant claims the right 
to such property during the pendency 
of the suit. Ex p. Devoy, 208 Mo. A. 
550, 236 SW 1070. 


26. Metcalfe v. Commonwealth 
Mand, (éte.-7Coywl13. Ky. 751,.68 Sav 


1100, 24 Kyl 527; Kidder v. Beavers, 
33 Wash. 635, 74 P 819; Cherry _v. 
Western Washington Industrial Ex- 
position Co., 11 Wash. 586, 40 P 136. 


27. Metcalfe v. _Commonwealth 
Tiand, ete. Oo, 113. Kye 75d, . 6s SW 
1100, 24 KyL 527; Elwell v. Goodnow, 
71 Minn. 383, 390, 73 NW 1092, 1095; 
In re U. S. Reflector Co., 8 NYCivProc 
120; Kidder v. Beavers, 23 Wash. 635, 
V4>P-8092 


[a] One having bill of sale of prop- 
erty from a corporation executed be- 
fore the appointment of its receiver 
is not in contempt for taking such 
property after the appointment, where 
the receiver had not taken or claimed 
it. In re U. S. Reflector Co., 8 NYCiv 
Proe 120. 


{[b] Where contracts of renting 
made by receiver’s agent have expired, 
and then tenants have removed, leav- 
ing no one in possession, the purchas- 
er at a tax sale, having a deed, is not 
guilty of a contempt of court in tak- 
ing possession. Metcalfe v. Common- 
wealth Land, etc., Co,, 113 Ky. 751, 68 
SW 1100, 24 KyL 527. - 


28. Foreign and ancillary receivers 
see infra §§ 636-696. 


29. See infra § 637. 


80. Holbrook v. Ford, 153 Ill. 633, 
39 NE 1091, 46 AmSR 917, 27 LRA 324. 


31. Schindelholz v. Cullum, 55 Fed. 
885, 5 CCA 293; Strain v. Los Angeles 
County Super. Ct., 168 Cal. 216, 142 P 
62, AnnCas1915D 702; Line v. Carlisle 
Mis) Co,, 5) Pax Dist.) 642,, 18. Pa. Coz 


[a] Rule applied.—Where one who 
had joined in a proceeding for the 
winding up of a corporation and an 
equal distribution of its assets among 
all of its creditors, and had been ac- 
tive in extending the receivership to 
lands in another state, caused suit to 
be brought in the latter jurisdiction 
and obtained a lien on the lands, it 
was held that, under these circum- 
stances, without reference to the na- 
ture of the receiver’s title, the court 
appointing a receiver might enjoin 
such party from enforcing the lien or 
in any way‘interfering with the re- 
ceiver’s possession. Schindelholz y. 
Cullum, 55 Fed. 885, 5 CCA 2938. 


32. Langford v. Langford, 5 L. J. 
Chi 60. 
33. Strain v. Los Angeles County 


Super. Ct., 168 Cal. 216, 142 P 62, Ann 
Cas1915D 702. 


[a] Interference with irrigation 
works.—Where, in proceedings for 
contempt in interfering with a Cali- 
fornia receiver’s possession with cer- 
tain irrigation works and water there- 


in, including a portion of the works 
Jocated in Mexico, there was evidence 
that he was in possession of the en- 
tire system, the court had jurisdiction, 
although there was further evidence 
that the Mexican works, where the 
interference occurred, were in the pos- 
session of a different receiver appoint- 
ed in Mexico. Strain vy. Los Angeles 
County, 168 Cal. 216, 142 P 62, AnnCas 
1915D 702. 


34 U. S.—Stewart v. Laberee, 185 
Fed. 471, 109 CCA 351. 


Ill—Sercomb v. Catlin, 128 Ill. 556, 
21 NE 606, 15 AmSR 147 [aff 30 Ill. 
A. 258]. 


N. J.—Chesapeake, etc., R. Caan: 
Swayze, 62 N. J. Eq. 369 [aff as re- 
ported 60 N. J. Eq. 369, 47 A 28]. 


Oh.—Besuden v. E. Besuden Co., 4 
OhS&CP 144, 3 OhNP 105. 


Pa.—Line v. Carlisle Mfg. Co., 5 Pa. 
Dist. 642, 18 Pa. Co. 370. 


R. I.—Chafee v. Quidnick Co., 13 R- 
I, 442, 


Vt.—Vermont, etc., R. Co. v. Ver- 
mont Cent. R. Co., 46 Vt. 792. 


[a] Rule applied.—(1) Where a re- 
ceiver is appointed with directions to 
collect a note, the court may, in reg- 
ular proceedings for contempt in seek- 
ing to hinder and embarrass the re- 
ceiver in making the collection, re- 
quire the party to terminate so much 
of garnishment proceedings instituted 
by him in another state as tends to 
prevent payment to the receiver of the 
money due on the note, ete. Gary v. 
Brown, 33 Ill. A. 435. (2) The court 
has power to order a creditor of a 
corporation of which a receiver had 
been appointed to dismiss garnishee 
proceedings in another state and to 
punish him for contempt for failure 
to obey. Besuden v. E. Besuden Co., 
4 OhS&CP 144, 3 OhHNP 105. (3) Itis 
a contempt to bring suit in another 
state and summon parties as trustees 
holding funds of the corporation over 
which the receiver was appointed, and 
such acts will restrain on the receiv- 
er’s petition. Vermont, etc., R. Co. 
v. Vermont Cent. R. Co., 46 Vt. 792. 


[b] Partner may confess judgment. 
in a state other than that in which the 
receiver of the assets of the partner- 
ship was appointed and where the 
partnership owned property arfd is not 
guilty of a contempt of the authority 
of the court appointing the receiver. 
peti ee tap v. Fraser, 37 Hun (N. Y.) 


35. Holbrook y. Ford, 153 Ill. 633, 
Papas 1091, 46 AmSR 917, 27 LRA 
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§§ 144-146] 


[§ 144] (b) Assignment or Conveyance.?* The 
court may order a party to execute an assignment or 
conveyance to the receiver of property beyond its 
territorial jurisdiction,?? and disobedience of ‘the 
order will be a contempt.*® 


[§ 145] 3. Attornment and Interference with 
Rents and Possession.?® The court may order par- 
ties in possession to attorn to the receiver,*® and for 
this purpose it is not necessary that tenants should 
be parties to the suit,*! although if not parties their 
possession of the premises cannot be disturbed.*? 
On the other hand it has been held that the court in 
a foreclosure suit cannot order a tenant who was 
in possession of the mortgaged property under a prior 
contract with the owner, and who was not a party 
to the suit, to pay rent to a receiver appointed there- 
in,** and that such tenant cannot be punished for 
contempt for interference with the receiver’s posses- 
sion.*4 And, where a mortgagor, his lessee, and sub- 
tenants are parties to the suit in which a receiver is 
appointed to collect rents pending the determination 
of the ultimate title thereto, an attempt by the ten- 
ant to collect rents and the institution by him of pro- 
ceedings to eject subtenants who have paid rent to 
the receiver are acts which tend to impair and defeat 
the receiver’s rights under the order of appointment 
and are punishable as contempt.*® But an assignee 
of rents, not a party to'a foreclosure suit, who, after 
appointment of a receiver to collect rents pendente 
lite, collected such rents, the order appointing the 
receiver never having been served on him and the 


36. Generally see supra § 120. 
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the receiver, who could not distrain 
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tenants never having attorned to the receiver, was 
held not liable for contempt,*® the proper remedy 
to bring him within reach of the court’s summary 
jurisdiction being to secure the attornment of the 
tenant or to extend the action by amendment so as 
to make him a party thereto.4* Refusal to pay rent 
to a receiver, for the period for which rent has al- 
ready been paid to the landlord, is not a contempt.*§ 


[§ 146] 4. Notice of Appointment.*® While a re- 
ceivership does not affect persons who deal in good 
faith and without notice with the party over whose 
property the receiver is appointed,®°® it has been held 
that the filing of the order of appointment in the 
county in which the insolvent’s land is situated is 
sufficient notice to a purchaser of the land.®? It 
has also been held that the appointment of a re- 
ceiver of the property of an insolvent corporation is 
legal notice to all persons having contractual rela- 
tions with it; that their rights are not affected by 
notice or want of it, but by operation of law which 
the court has put in motion.®? The duty of a party 
to the suit to deliver property in his possession to 
the receiver®® and his liability for contempt in with- 
holding possession®* do not depend upon official no-, 
tice of the appointment and qualification,®® if he had 
actual knowledge of the appointment.°® So a person 
interfering with the possession of a receiver or ob- 
structing his attempt to exercise the right of pos- 
session,?? with actual knowledge of the receiver’s 
appointment, is amenable to the summary jurisdiction 
of the court, although he had no formal notice of 


103 App. Div. 396, 92 NYS 1082. 


87. Wilmer v. Atlantic, etc., Air- 
line TR, Co.) 30 FB. Cas), Noi, 15,2 
Woods 409; Fenner v. Sanborn, 37 
Barb. (CN. Y.) 610; Barbour v. Lock- 
ard, 9 Oh. Dec. (Reprint) 254, 11 Cine 
LBul 319, 


38. See cases supra note 37. 


89. Receivership on foreclosure of 
mortgage generally see Mortgages § 
1704. 

40. Ill.—Woodyatt v. Connell, 38 
Ill. A. 475 (tenant in possession, be- 
ing a party to foreclosure suit). 


N. Y.—Sea Ins. Co. v. Stebbins, 8 


- Paige 565 (tenant of mortgaged prem- 


ises in foreclosure); Iddings v. Bruen, 
4 Sandf. Ch. 417 (citing Edwards Re- 
ceivers, to the rule that the order or 
a notice should be served on, the ten- 
ants and if they refuse to attorn ap- 
plication should be made to the court 
for an order compelling them, and on 
their disobedience they should be pro- 
ceeded against for contempt). 


Va—Smith v. Butcher, 28 
(69 Va.) 144. 


Eng.—Hobson yv. Sherwood, 19 Beav. 
575, 52 Reprint 474; Mitchel v. Man- 
chester, Dick. 787, 21 Reprint 477; 
Sharp v. Carter, 3 P. Wms. 375, 379 
note, 24 Reprint 1108; Green v. Green, 
2 Sim. 394, 430, 2 EngCh 394, 430, 57 
Reprint 836, 849. 


Ont.—Prentiss v. Brennan, 2 Grant 
Ch. 322. 

[a] Rents due and to become due. 
—It is proper to direct the receiver 
to collect rent in arrear as well as 
rent to accrue, and to order the ten- 
ants to attorn and pay rents to him. 
Smith v. Butcher, 28 Gratt. (69 Va.) 
144, 

{[b] Owner in possession.—(1) It 
has been said to be the course of the 
court of chancery in England that, 
if a receiver is appointed of real es- 
tate and the owner is in possession, 
application should be made to the 
court for delivery of possession to 


Gratt. 


on such owner who is not tenant to 
the receiver. Griffith v. Griffith, 2 Ves. 
400, 28 Reprint 256. (2) But it has 
also been held that, where the suit is 
to enforce a charge on real estate, 
against one who owns and occupies 
the estate, he will be compelled to 
attorn to a receiver. Everett v. Beld- 
ing, 22 L: J. Ch. 75 (where a reference 
was directed to the master to fix an 
occupation rent). (3) An order before 
the hearing is erroneous if it di- 
rects a party who was in possession 
as equitable owner of a Share of the 
property to pay an occupation rent 
for a period antecedent to the order 
for fixing the occupation rent and 
appointing a receiver, since the lat- 
ter order is the origin of the tenancy, 
and consequently his liability to rent 
could only commence as from that 
date. Lloyd v. Mason, 2 Myl. & C. 487, 
14 EngCh 487, 40 Reprint 725. 


[c] Costs on motion against ten- 
ants.—On a motion that tenants may 
attorn it was held not the course of 
the court to order the tenants to pay 
the costs of the motion. Hobhouse v. 
Hollecombe, 2 De G. & Sm. 208, 64 Re- 
print 92. See also Williams v. Wil- 
liams, 11 Wkly. Rep. 635 (where re- 
ceiver was refused costs). 


41. Sea Ins. Co. v. Stebbins, 8 Paige 
(N. Y.) 565 (tenant of mortgagor not 
party to foreclosure); Reid v. \iiddle- 
ton, Turn. & R. 455, 12 EngCh 455, 
37 Reprint 1176 (where the lord chan- 
cellor said that, where a receiver was 
appointed, the ordinary direction was 
that the tenants should attorn; that 
the court could not know who were 
tenants; but that, if application was 
made to A, B, and C, to attorn, and 
they would not do so, the course was 
to move that they should attorn, and 
then they were to come and inform the 
court whether they were tenants or 
not). 


42.’ Sea Ins. Co. v. 
Paige (N. Y.) 565. 


43. American Mortg. Co. v. 


Stebbins, 8 


Sire, 


44. American Mortg. Co. v. Sire, 
supra, i $ 


45. Coffin v. Burstein, 68 App. Div. 
22, 74 NYS 274. 


{a] Thus it is contempt for the 
lessee who is a party to an action 
for the foreclosure of a mortgage to 
collect rents from a tenant after 
service on the lessee of the order ap- 
pointing the receiver and directing 
him to collect an'd enjoining the own- 
er or her agents or servants from col- 
lecting such rents. Schultz v. Luit, 
74 App. Div.*628, 77 NYS 493. 


46. Bowery Sav. Bank v. Richards, 
38 Hun (N. Y.) 366, 6 Thomps. & C. 59. 


47. Bowery Sav. Bank vy. Richards, 
supra. 


48. Krakower v. Lavelle, 37 Misc. 
A235 DImN OS ios 


49. Interference with receiver’s 
possession after notice as contempt 
generally see supra § 133. 


50. Merchants’ Nat. Bank v. State 
Bank, 172 Minn. 24, 214 NW 750. 


[a] Bona fide purchasers.—The 
rights of a receiver in the property 
are subordinate to those of bona fide 
purchasers without notice. Merrill 
v. Zimmerman, 152 Minn. 333, 188 NW 
1019. 


51. Noyes v. American Freehold 
eae Mortg. Co., 97 Minn. 38, 105 NW 
1126. 


52. Breed v. Glasgow Inv. Co., 92 
Fed. 760 [aff 101 Fed. 863, 42 CCA 61]. 


53. See supra § 131. 

54. See supra § 133. 

55. Geisse v. Beall, 5 Wis. 224. 

56. Drakeford v. Adams, 98 Ga. 
722, 25 SE 833; Lewis v. Singleton, 61 
Ga. 164 (holding that it is the party’s 
duty to so deliver, although the bill 


and order of appointment have not 
been served). 


57. See supra § 134 et seq. 
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the appointment.°® 


Notice of the appointment of a 
receiver to collect rents, has been required in order 
to put the tenant in default,°® or to render a lessee 
guilty of contempt for instituting dispossess proceed- 
ings against tenants after the appointment of a re- 
ceiver in a foreclosure suit,°° or to render a tenant, 
who is not a party to the suit, liable for contempt 
for refusing to attorn to the receiver.®* 
the matter is the subject of statutory regulation,°* 
and previous notice or knowledge of the appointment 
of a receiver of an insolvent’s property has been 
deemed material where the courts have enjoined the 
prosecution of foreign suits or have committed credi- 
tors so prosecuting them for contempt, upon the the- 
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General. 


Sometimes 


ory of an interference with the receiver.®* 


58. U.S.—In re Wilk, 155 Fed. 943. 


Ala.—Montgomery v. Enslen, 126 
Ala. 654, 28 S 626. 


La.—Blaise v. Security Brewing 
Co., 124 La. 979, 50 S 816. 


‘ N. Y.—Hull v. Thomas, 3 Edw. 236. 
: S. D—kKeyes v. Carlton, 224 NW 
35. 


Vt.—Howe v. Willard, 40 Vt. 654. 


Eng.—Skip v. Harwood, 3 Atk. 564, 
26 Reprint 1125; Kimpton v. Eve, 2 
Ves. & B. 349, 35 Reprint 352. 


[a] Assault on receiver.—(1) A 
person’s liability for contempt in as- 
saulting a receiver (see supra § 138) 
(2) with knowledge of the latter’s 
status is not affected by the fact that 
he was not served with a copy of the 
order of appointment (Keyes v. Carl- 
ton, (S. D.) 224 NW 935). 


{b] In absence of showing that the 
party had knowledge that the prop- 
erty alleged to have been interfered 
with was in the possession of the re- 
ceiver or his agent, there should be no 
conviction for contempt. U. S. vy. 
Jose, 63 Fed. 951. 


Roce Hunt v. Wolfe, 2 Daly (N. Y.) 
{a] Thus, where a lessor died and 


a@ receiver was appointed to collect 
rents pending a controversy over the 
probate of an alleged will of the de- 
ceased, it was held that, in analogy to 
the rulings under a statutory provi- 
sion that, where any lands or tene- 
ments occupied by a tenant, or the 
rents or profits or any other inter- 
est therein, shall be conveyed by the 
landlord of such tenant, the latter 
shall not be liable to such grantee 
for any breach of the condition of the 
demise until he shall have had no- 
tice of such grant, the receiver should 
give notice of his appointment; that 
if the commencement of the action 
should be held a sufficient notification 
or demand, then defendant must pay 
the costs of the action on payment 
of the money into court, although he 
was not aware to whom it should 
have been paid, and is thus subjected 
to a penalty without default on his 


ae Hunt v. Wolfe, 2 Daly (N. Y.) 
60. Schultz v. Luft, 74 App. Div. 


428, 77 NYS 493. 


[a] Order served on one before 
he is brought in.—An order appointing 
a receiver in a foreclosure suit to col- 
lect rents from tenants, and enjoin- 
ing the owner from collecting such 
rents or interfering with property, 
was served on one claiming to have 
leased the premises and subsequently 
the summons was amended by mak- 
ing him a party, and a copy served. 
Thereafter, on the advice of counsel, 
such lessee commenced proceedings 
to ‘dispossess tenants, and it was held 
that both he and his counsel were 
guilty of contempt. Fletcher v. Mc- 


Keon, 74 App. Div. 231, 77 NYS 465. 


61. American Mortg. Co. v. Sire, 
103 App. Div. 396, 92 NYS 1082 (where 
the order was not served on the ten- 
ant). 


62. See statutory provisions; 
cases infra this note. 


[a] In New York it was held that 
a statute which required permanent 
receivers to give notice of their ap- 
pointment was not rendered applica- 
ble to temporary receivers by the 
provision of the code of civil pro- 
cedure requiring the latter to qualify 
as prescribed by law in the case of 
permanent receivers, as the require- 
ment to qualify has no reference to 
proceedings after appointment but 
rather to what must be done in order 
that the appointee may act at all, as 
the giving of bond. Nealis v. Ameri- 
can Tube, ete., Co., 76 Hun 220, 27 NYS 
733 [aff 150 N. Y. 42, 44 NE 944). 


{b] In South Carolina the statute 
required notice of the appointment to 
be given where “the party claiming 
the property cannot be found in the 
State,” but it was held that jurisdic- 
tion to make an order directing such 
receiver in regard to his duties is not 
affected by the fact that notice of such 
appointment has not been served, in 
the absence of evidence that the party 
claiming the property cannot be found 
in the state, especially where such 
appointment was made at a hearing at 
which he was represented by counsel, 
in a cause to which he had become a 
party by answer. Allen y. Cooley, 
53 S. C. 414, 31 SE 634. 


63. Holbrook v. Ford, 153 Ill. 638, 
39 NE 1091, 46 AmSR 917, 27 LRA 324 
[dist Sercomb y. Catlin, 128 Ill. 556, 
21 NE 606, 15 AmSR 147 (where the 
creditor who instituted the attach- 
ment proceeding in the foreign juris- 
diction had full knowledge before he 
did so of the appointment of the re- 
ceiver in Illinois, under which condi- 
tion he was held in contempt) ]. 

64 See supra § 126. 

65. See supra § 134. 

66. See supra § 1388. 

67. U. S.—Hitz v. Jenks, 185 U. S. 
155, 22 SCt 598, 46 I. ed. 851; Davis 
v. Gray, 16 Wall. 203, 21 L. ed. 477; 
Wiswall v. Sampson, 14 How. 52, 14 
L. ed. 322; Field v. Kansas City Re- 
fining Co., 296 Fed. 800 [certiorari 
den 266 U. S. 618 mem, 45 SCt 98 mem, 
69 L. ed. 471 mem]; O’Dell v. H. Bat- 
terman Co., 223 Fed. 292, 138 CCA 534 
[rev on another ground 217 Fed. 305]; 
Horn v. Pere Marquette R. Co., 151 
Fed. 626; American L. & TT. Co) v. 
Central Vermont R. Co., 86 Fed. 390; 
Winchester v. Davis Pyrites Co., 67 
Fed. 45, 14,CCA 300 [aff 64 Fed. 664]; 
Kennedy vy. Indianapolis, etc., R. Co., 
3 Fed. 97, 2 Flipp. 704. 


Ala.—Ex p. Wilkinson, 220 Ala. 529, 
126 S 102; Walker v. Mutual Alliance 
Trust Co., 196 Ala. 154, 71 S 697, 698 


and 


[§§ 146-147 


[§ 147] I. Liens on, and Adverse Claims to, Prop- 
erty—1. Protection and Enforcement in General—a. 
By Application in Receivership Proceedings—(1) In 
Although, as has been noted, the appoint- 
ment of a receiver does not divest the property in- 
volved of valid preéxisting lens,°* yet since no one 
has a right to interfere with the possession of a re- 
ceiver without the sanction of the court,®° and as a 
person who does so interfere may be proceeded 
against for contempt,°° one having a claim upon the 
property must either intervene in the court of. the 
receivership and in the case in which the receiver 
has been appointed, and establish his right in that 
tribunal,®? or must obtain leave of court to bring an 


[cit Cyc]; Southern Granite Co. v. 
Wadsworth, 115 Ala. 570, 22S “1505 
Dugger v. Collins, 69 Ala. 324. 

Cal.—Auzerais v. Coffey, 155 Cal. 
102, 99 P 1134; De Forrest v. Coffey, 
154 Cal. 444, 98 P 27. 


Fla.—McKinnon-Young Co, y. Stock- 
ton, 53-Fla. 734, 44 S 237. 


Ga.—Woodburn vy. Smith, 96 Ga. 241, 
22 SE 964. 


Ill.—Evans y. Illinois Surety Co., 
233 Ill. A. 398; Gunning v. Sorg, 113 
Ill. A. 332 [aff 214 Ill. 616, 73 NE 870]. 


Ind.—Pottlitzer v. Citizens’ Trust 
Co., 60 Ind. A. 45, 108 NE 36, 43 [cit 
Cyc]; Randall vy. Wagner Glass Co., 
47 Ind. A. 439, 94 NE 739. 

Kan.—Beren y. Marshall Oil, ete., 
Corp., 122 Kan, 134, 251 P 192; Me- 
Neal Mach. Co. v. Empire Brick, etc., 
Co., 85 Kan. 277, 116 P 501. 


_ La.—Hudson vy. Uncle Sam_Plant- 
ing, ete., Co., 1386 La. 1071, 68 S 129. 

Me.—Morrill v. Noyes, 56 Me. 458, 
96 AmD 486. 


Md.—Brady v. Johnson, 75 Md. 445, 
26 A 49, 20 LRA 737. 


Mass.—Porter v. 
Mass. 141. 


Nev.—Mack v. Washoe County Sec- 
ond Judicial Dist. Ct., 50 Nev. 318, 
258 P 289. 


N. J.—David Straus Co. v. Commer- 
cial Delivery Co., 92 N. J. Eq. 290, 
112 A 417 [aff 113 A 604]. 

N. Y.—In re Christian Jensen Co., 
128 N. Y. 550, 28 NE 665; In re Le 
Blane, 75 N. Y. 598 [aff 14 Hun 8]; 
O’Mahoney, v. Belmont, 62 N. Y. 133; 
Fox v. Union Turnp. Co., 37 Mise. 308, 
75 NYS 464; In re U.S. Reflector Co., 
8 NYCivProc 120; Riggs v. Whitney, 
15 AbbPr 3888. 


ney C.—Skinner v. Maxwell, 68 N. C. 


Oh.—Olds v. Tucker, 35 Oh, St. 581. 


Okl.—Ardmore Nat. Bank v. Briggs 
Mach., etc., Co., 20 Okl. 427, 94 P 533, 
129 AmSR 747, 23 LRANS 1074, 16 
AnnCas 133. 

Pa.—Robinson v. Atlantic, ete., R. 
Co., 66 Pa. 160; George v. Gans, 4 Pa. 
Co. 27, 29 [quot Cyc]. 

Ss. C.—James Freeman Brown Co. v. 
Harris, 88 S. C, 558, 70 SE 802. 

Tenn.—Brien y. Paul, 3 Tenn. Ch. 
357. 

Tex.—Ellis v. Vernon Ice, etc., Co., 
86 Tex. 109, 23 SW 858; Hidwards v. 
Norton, 55 Yex. 405. 


Utah.—State v. Third Dist. Ct., 37 
Utah 418, 108 P 1121. 


Vt.—Vermont, ete., R. Co. v. Ver- 
mont Cent. R. Co., 46 Vt. 792. 


Kingman, 126 


Va.—Beverley v. Brooke, 4 Gratt. 
(45 Va.) 187. 

Wash.—Schwabacher v. Schade, 
etcCos 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


99° Wash. 271, 169 P 783: 


a a 


§ 147] 


independent action;®*® and it is ordinarily within the 
discretion of the court to determine which method 
It may be taken as a general rule 
that, although the court may have issued a process, 
or may have made an order which may interfere with 
the supposed rights and interests of other persons 
‘not parties to the cause, it is always competent to 
them to make an application to the court for relief, 
and that justice will be duly administered to them 
on that application, either at the hands of the court 
itself or in some other mode which the court will 
sanction,’® since the refusal of leave to sue in other 


shall be pursued.®® 


McGill v. Brown, 72 Wash. 514, 130 
P 1142; Sumner Iron Works vy. Wol- 
ten, 61 Wash. 689, 112 P 1109. 


Wis.—In re Day, 34 Wis. 638. 


Eng.—Ex p. Cochrane, L. R. 20 Eq. 
282; De Winton v. Brecon, 28 Beav. 
200, 54 Reprint 342; Ames v. Birken- 
head Docks, 20 Beav. 332; 52 Reprint 
630; Hawkins v. Gathercole, 1 Drew. 
12, 61 Reprint 355; Russell v. Hast 
Anglian R. Co., 3 Macn. & G. 104, 49 
EngCh 80, 42 Reprint 201; Wardle v. 


Lloyd, 2 Molloy, 388. 

Man.—Allan v. Manitoba, etc., R. 
Co., 10 Man. 106. 

Ont.--Coleman v. Glanville, 18 
Grant Ch. 42. 

68. U. S.—Hitz v. Jenks, 188 U. S. 


153, 22 SCt 598, 46 L. ed. 851; Wiswell 
Vv. Sampson, 14 How. 52, 14 L. ed. 322; 
Field v. Kansas City Refinery Co.,. 296 
Fed. 804 [certiorari den 266 U. S. 618 
mem, 45 SCt 98 mem, 69 L. ed. 471 
mem]: O'Dell v. H. Batterman Co., 223 
Fed. 292, 138 CCA 534 [rev on another 
ground 217 Fed. 305]; American L. & 
BY Cow, Central. Vermont, R. Cox, 83 
Fed. 390; Kennedy v. Indianapolis, 
ete., R. Co., 3 Fed. 97, 2 Flipp. 704. 
Ala.—Southern Granite Co. v. Wads- 
worth, 115 Ala. 570, 22 S 157. 


Fla.—McKinnon-Young Co. v. Stock- 
ton, 58 Fla. 734, 44 S 237. 


Ga.—Woodburn v. Smith, 
241, 22 SE 964. 


I1l.—Kneisel v. Ursus Motor Co., 316 


96 Ga. 


Ill. 336, 147 NE 243, 39 ALR 1; Evans 
v. Illinois Surety Co., 233 Til. Ay 3985 
Gunning v. Sorg, 113 Ill. A. 332 [aff 
214 Til, 616, 73) NE $870]; Heise’ v. 
Starr, 44 Tll) A. 406. 

Ind.—Pottlitzer v. Citizens’ Trust 


Co., 60 Ind. A. 45, 108 NE 36, 43 [cit 
Cye]; Randall v. Wagner Glass (Ora ae 
47 Ind. A. 439, 94 NE 739. 


Kan.—McNeal Mach. Co. v. Empire 
Briek = etc... Con 760. an. Wit, 116 P 
501. 


Me.—Morrill v. Noyes, 56 Me. 458, 
96 AmD 486. 

N. Y.—In re Christian Jensen Co., 
128 N. Y. 550, 28 NE 665, 27 AbbNCas 
B0c mele IN Gin eroc. 241. 

Pa.—George v. Gans, 43 Pa. Co. 27, 
29 [quot Cyc]. 

Tenn.—Brien v. Paul, 
357. 

Tex.—Ellis v. Vernon Ice, etc., Co., 
86 Tex. 109, 28 SW 858. 

Wash.—Schwabacher v. Schade, 
etc., Co., 99 Wash. 271, 169 P 783. 

Wis.—In re Day, 34 Wis. 638. 

Eng.—Smith v. Effingham, 2 Beav. 
232, 17 EngCh 233, 48 Reprint 1169; 


38 Tenn. Ch. 


Randfield v. Randfield, 1 Dr. & Sm. 
810, 62 Reprint 398. 
Ont.—Coleman vv. Glanville, 18 


Grant Ch, 42. See Gardner v. Burgess, 
13 Ont. Pr. 250 (where actions brought 
by mortgagees without leave of court 
for sale of mortgaged premises after 
appointment of receiver to receive the 
rents and profits of such premises 
were allowed to stand on petition of 
mortgagees). 


And see infra §§ 545-558. 
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conserve.‘ 


{a] Even if property was wrong- 
fully in possession of insolvent at the 
time a receiver was appointed, after 
it has passed into the receiver’s pos- 
session, the only remedy of the owner 
would have been an action commenced 
by leave of court, or by petition to 
the court. In re Christian Jensen Co., 
128 N. Y. 550, 28 NE 665, 27 AbbNCas 
303, 21 NYCivProc 241. 


{b] Action against tenant.—The 
rule stated in the text applies, al- 
though the action is not against the 
receiver, but against his tenant. Cole- 
oe Vv. Glanville, 18 Grant Ch. (Ont.) 


Leave of court to ste receiver: 

Effect of granting see infra §§ 557, 
558. 

Imposing conditions, and modification 
or revocation, of order see infra § 
554, 

Necessity of leave see infra §§ 545-— 
551. 

Proceedings to obtain leave see infra 
§ 552. 

Sufficiency of leave see infra §§ 555, 
556 


69. See infra § 553. 


70. .U. S.—Commonwealth Roofing 
Co. v. North-American Trust Co.,, 135 
Fed. 984, 68 CCA 418; Kennedy v. 
Indianapolis, otCh RA On) Sb medi Diane 
Flipp. 704. : 


Ala.—Walker v. Mutual Alliance 
Trast Com 196 Alas 164, Was 697. 


Ark.—Brown v. Falls Rubber Co., 
148 Ark. 443, 230 SW 547. 


Ill.—Heise v. Starr, 44 Ill. A. 406; 
Andrews v. Stanton, 18 Ill. A. 163. 


Gi N. Y.—Howell v. Ripley, 10 Paige 
a 


N. C.—McNair v. Pope, 104 N. C. 
350, 10 SE 252. 


Tenn.—Brien v. Paul, 
Sole 

Tex.—San Antonio L. & T. Co. v. 
Davis, (Civ. A.) 235 SW 612. 


Va.—Beverley v. Brooke, 4 Gratt. 
(45 Va.) 187. 


Eng.—In re Morrison, [1914] 1 Ch. 
50; Russell v. East Anglian R. Co., 
3 Macn. & G. 104, 49 EngCh 80, 42 
Reprint 201; Gooch vy. Haworth, 3 
noe 428,.43 EngCh 428, 49 Reprint 


Ont.—Coleman  v. 
Grant Ch. 42. 


And see cases supra note 67. 


[a] Course of court of chancery.— 
(1) It was not according to the course 
of the court of chancery to refuse lib- 
erty to try a right claimed against a 
receiver unless it was perfectly clear 
that there was no foundation for the 
claim. See infra § 553. (2) When a 
party was prejudiced by having a re- 
ceiver put in his way, the course was 
either to give ‘him leave to bring an 
ejectment, or to permit him to be ex- 
aminer pro interesse suo, which may 
perhaps often be the most convenient 
mode. Beverley v. Brooke, 4 Gratt. 
(45 Va.) 187 (holding that, upon such 
application, examination, master’s re- 
port, ete., it is for the court to de- 
cide the question of the right of an 


fs Mie bary (Clok, 


Glanville, 18 
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‘tribunals or to enforce the judgments of other courts 
might in some eases destroy or impair rights which 
the court appointing the receiver has no power to 
Under the chancery practice the proper 
course is to apply to the court to direct an examina- 
tion of the party as to his right or title, which is 
called an “examination pro interesse suo,”*? and this 
practice 1s recognized by statute or rule of court in 
some jurisdictions under which a person who might 
under the chancery practice be examined pro interesse 
suo may apply upon motion or petition in the cause 
for such relief as he may deem himself entitled to.7? 


encumbrancer claiming the possession 
or the rents and profits accruing un- 
der the order of appointment; or, in 
its discretion, the court sometimes 
gives claimant leave to bring an ac- 
tion of ejectment, to try a pure mat- 
ter of legal title, with such directions, 
however, as will still guard the pos- 
session); Brooks v. Greathed, 1 Jac. 
& W. 176, 37 Reprint 342; Angel Vv. 
Smith, 9 Ves. Jr. 335, 32 Reprint 632; 
Anonymous, 6 Ves. Ir. 287s 3 Reprint 
5. 


_ (b]. Opening boxes for purpose of 
inventory.—Where an intervener in 
receivership proceedings claimed box- 
es of goods, but refused to disclose 
the contents, no personal right was 
violated by an order that the boxes 
be opened and inventory made to de- 
termine ownership. Brown v. Falls 
Rubber Co., 148 Ark. 443, 230 SW 547. 

[ec] Creditor claiming lien or 
preference on property in the hands 
of a receiver may obtain the neces- 
sary and proper relief on application 
to the court controlling the property 


through the _ receiver. Fleeger  v. 
Swift, 122 Kan. 6, 251 P ae 
71. Petaluma Say. Ban Sa 
Ain ee Super. Ct., 111 Oar: 788, 44 
Gite 
[a] As illustrating rule of courts 


of equity it has been said that, if a 
claimant of real property, under title 
adverse to that of the parties repre- 
sented by the receiver, asks leave to 
commence his action of ejectment, no 
court would hesitate to grant his mo- 
tion; that it would not attempt to 
try the question of title—a question 
appertaining to another forum—with 
a-view to denying leave to sue, if, in 
its opinion, the title asserted was 
not a good one. Petaluma Sav. Bank 
v. San Francisco Super. Ct., 111 Cal. 
488, 44 P 177. 


Allowance and payment of claims 
see infra § 607 et seq. 


72. U. S.—Wiswell v. Sampson, 14 
How. 52, 14 L. ed. 322; Strain v. 
Palmer, 159 Fed. 628, 86 CCA 618. 


Ala.—Micou v. Moses, 72 Ala. 439. 


Md.—Brady v. Johnson, 75 Md. 445, 
26 A 49, 20 LRA 7387. 


N. Y.—Hopfensack vy. Hopfensack, 
61 HowPr 498; Noe v. Gibson, 
Paige 513. ; 


Sr el ete v. Vanhooser, 6 Lea 


Va.—Beverley v. Brooke, 
(45 Va.) 187. 


Eng.—Russell v. East Anglian R. 
Co., 3 Macn. & G. 104, 49 EngCh 80, 
42 Reprint 201; Fowler v. Haynes, 
2 New Rep. 156. 


[a] Petition must set out appli- 
cant’s title, for an examination pro 
interesse, from its very nature, re- 
quires a statement of the charge or 
ease of the party to be examined, as 
otherwise it would be impossible for 
the adversary to know how to point 
the interrogatories. Brien v. Paul, 3 
Tenn. Ch. 357 


73. Pelletier v. Greenville Lumber 
ea 123 N. C. 596, 31 SE 855, 68 AmSR 


4 Gratt. 
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A court of equity which has appointed a receiver may 
entertain jurisdiction of an intervening petition for 
damages arising out of a tort of the receiver as such, 
in respect of the property on his charge,’* and may, 
on finding in favor of the intervener, provide for pay- 
ment of the claim out of such property.‘° 


Creditor of receivership plaintiff. 


itor of a plaintiff in receivership cannot impound 
money in the hands of the receiver, which by a decree 
is payable to plaintiff, until such general creditor has 
instituted and prosecuted a suit for the recovery of 


a judgment.7® 


[a] Interloper.—Where the prop- 
erty is in the possession of a cor- 
poration as agent for the real owner 
made a party to the proceedings, an 
attorney for such owner who claims 
as a voluntary trustee, for eertain 
creditors of such owner is not en- 
titled to assert an independent right 
to possession. McCarte v. San Fran- 
cisco Super. Ct., 94 Cal. A. 507, 271 


. a 


[b] Petition or motion.—An appli- 
cant might proceed by petition, al- 
though, where an application must be 
made by petition, it cannot be made 
by motion. Allan v. Manitoba, etc., 
R. Co., 10 Man. 106. See Conley v. 
Deere, 11 Lea (Tenn.) 274 (where the 
practice in the court of chancery in 
England under which the party ap- 
plying to be examined was permit- 
ted to go before the master and state 
his title upon which he might have 
had the judgment of the master, and 
ultimately of the court, if necessary, 
is distinguished from the practice in 
that state where the master had no 
quasi-judicial powers apvertaining to 
that office in the English court of 
chancery, in that upon a reference to 
the master and his report on the facts 
the court would take the proper ac- 
tion and make the proper decree). 


[c] Necessity of evidence to sup- 
port motion.—Where, on petition for 
an order to compel a receiver to 
turn over to the petitioner certain 
property alleged to belong to him, all 
the allegations of the petition are de- 
nied, it is error to grant such an or- 
der without any evidence being tak- 
en. Smith v. Mason, 54 Ill. A. 258. 


[d] Effect of intervention.—W here, 
in a receivership of the lessee of a 
street railroad, the lessors_ inter- 
vened pro interesse suo, such inter- 
vention, if not in any way limited, 
brings them as parties in the cause 
for any controversies which may arise 
between them and the _ receiver. 
American Brake Shoe, etc., Co. v. New 
York R. Co., 10 F. (2d) 920. 


[e] Relief awarded.—(1) Costs 
adjudged in favor of a corporation in 
an action against it after a receiver 
was appointed for the corporation, 
and upon which the attorney for the 
corporation claimed a lien, but which 
had nevertheless been paid to the re- 
ceiver, were ordered to be paid by the 
receiver to the attorney. In re Bailey, 
4 NYCivProc 140. (2) Where a re- 
ceiver was appointed of the rents and 
profits of real estate, a part of which 
rents and profits was not in contro- 
versy in the suit in which the receiver 
was appointed, but belonged to a third 
person, not a party to the suit, in 
right of his wife, and, upon the ap- 
plication of the husband for the pay- 
ment of that part of the fund to him, 
the wife came in and claimed it, on 
the ground that her husband had 
violated the marriage contract and 
that she had filed a bill against him 
for a divorce and for a restoration of 
her property acquired by the mar- 
riage, the court refused to decide the 
question between the husband and 
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A general cred- 


wife upon that application, but the 
share of the rents and profits be- 
longing to them was directed to be 
paid into court, by the receiver, to 
the credit of the suit between the 
husband and wife, to abide such or- 
der or decree as should be made in 
that suit respecting the same. Vin- 
cent v. Parker, 7 Paige (N. Y.) 65. 
(3) In a receivership proceeding, the 
court. was not required to order fore- 
closure of a lien on lands in the hands 
of a receiver merely to preserve the 
priority of the lien against an in- 
ferior lien after redelivery of prop- 
erty to the owner and discharge of 
the receiver, but could preserve prior- 
ity of the lien in. its decree dis- 
charging the receiver.—San Antonio 
PPS COM Ma Davis Lex. Chyan oe) 
235 SW 612. 


[f] Order where money is paid into 
court to release property.—Where a 


claimant of property who was a} 


stranger to the suit, and from whose 
possession the receiver took it, paid a 
sum of money into court in order to 
release the property, which was to 
abide the further order of the court, 
an order authorizing a suit at law to 
try the right to the property should 
direct that in the event of a recovery 
against the receiver the money should 
be applied in part payment of the 
damages recovered for the alleged in- 
jury in taking forcible possession of 
the property; the claimant should 
stipulate to abide the result of the 
suit, and if he failed to recover on the 
ground that the transfer of the prop- 
erty was fraudulent, the fund in court 
should be delivered to the receiver 
as the property of defendant for the 


purposes of the suit. Parker v. 
Browning, 8 Paige (N. Y.) 388, 35 
AmD 717, 

[g] Segregation and sale of prop- 


erty.—The court appointing a receiver 
may, on proper application, grant 
leave to a person interested in the 
property in the receiver’s hands to 
segregate it from the general mass 
and to sell the portion so segregated, 
and apply the proceeds to the pay- 
ment of a lien existing in favor of the 
applicant. State v. Third Judicial 
Dist. Ct., 37 Utah 418, 108 P 1121. 


{h] Discharge of property.—If a 
creditor believes that mortgaged prop- 
erty in possession of a receiver was 
not legally mortgaged, or for any 
good reason should not pass into the 
hands of the receiver, his duty is to 
apply to the court having appointed 
the receiver to ask its discharge out 
of custody in order that he may pro- 
ceed against it. Robinson y. Atlantic, 
etc., R. Co., 66 Pa. 160. 


Order for restoration of property 
see infra § 148. 


74 Shedd v. Seefeld, 230 Ill. 118, 
82 NE 580, 18 LRANS 709, 120 AmSR 
269 Laff 126 Ill. A, 375]. 


75. Shedd vy. Seefeld, supra. 


76. Spence v. Solomons Co., 
Ga. 31, 58 SE 463. 


77. See supra § 147. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§§ 147-148 


[§ 148] (2) Order for Restoration of Property: 
In addition to what has already been said as to the 
necessity of applying to the court having custody 
of property for leave to interfere with that posses- 
sion,’? it should be added here that such court in 
the exercise of its supervisory control of the re- 
ceiver’® may order him to relinquish the possession ~ 
of property to a claimant whose title is incontestably 
clear against the receiver,’® and if a receiver has 
wrongfully taken property under a misapprehen- 
sion of his duties and rights, he is bound to obey the 
order of the court to restore it.5° 


But it has been 


78. See infra § 170. 
79. U. S.—O’Dell v. H. Batterman 
Co., 223 Fed. 292, 298, 138 CCA. 534 


[rev on another ground 217 Fed. 305, 
and cit Cyc]; Winchester v. Davis 
Pyrites Co., 67 Fed. 45, 14 CCA 300- 


Ga,—Penton v. Hall, 140 Ga. 576, 
79 SE 465. 

Ill Burr v. Wentworth, 202 Ill. 
A, 13. 


oe J.—Palys v. Jewett, 32 N. J. Ea- 
302. 


N. Y.—-Peo. v. Dansville Bank, 39 
Hun 187 (equities need not be es- 
tablished by separate bill). 


R. I.—Doe v. Doe, 128 A 195. 


Tex.—Holland v. Preston, (Civ. A} 
41 SW 374. 


Wash.—McGill v. Brown, 72 Wash. 
514, 130 P 1142. 


[a] Application must be in cause 
in which the receiver was appointed. 
Galster v. Syracuse Sav. Bank, 29 
Hun (N. Y.) 594. 


[b] Where receiver is mere bailee 
as to property in his possession, 
equity will restore possession to an 
intervener who proves a title superior 
to all others, except a conditional sell- 
er who had the legal title until the 
balance of the price was paid by the 
intervener. Penton v. Hall, 140 Ga. 
576, 79 SE 465. 


[c] Where receiver wrongfully ob- 
tained warrant for a claim against 4 
city assigned to a third person prior 
to the receivership, it was proper for 
the assignee after the judgment to 
appear in the action in which the re- 
ceiver was appointed, and ask an or- 
der requiring the payment of the pro- 
ceeds of such warrant to it. McGill 
v. Brown, 72 Wash. 514, 130 P 1142. 


[dad] Practice;. requiring receiver to 
answer.—In Cooper v. Philadelphia 
Worsted Co., (N. J. Ch.) 57 A 738, on 
a petition of a creditor of an insolvent 
corporation for an order directing the 
receiver to turn over to the petitioner 
property in the possession of the cor- 
poration at the time of the appoint- 
ment of the receiver, contested by a 
judgment creditor, the court post- 
poned action until the receivers should 
appear by filing an answer either sub- 
mitting himself to the judgment of 
the court or setting up a claim to 
the property. 


[e] Order held erroneous.—An or- 
der that receivers pay “all” money 
in their possession to the petitioner 
was erroneous, it appearing that they 
had money received from other assets 
of the corporation. than the coal, to 
the proceeds of which petitioner was 
ae rags Doe v. Doe (R. I.) 128 
A 195. 


80. Hulme vy. San Francisco Su- 


per. Ct., 63 Cal. 239; Hamill v. Hamill, 
27 Md. 679. 


Disposition of property generally 
See infra §§ 193-208. 


Reconveyance and redelivery of 
property see infra § 384. 


§§ 148-150] 


held that while, in a proper case, the court may en- 


tertain a summary application to compel the receiver 
to deliver the property to claimant,** yet if the con- 
test involves an issue of fraud, ordinarily triable by 
jury, the better practice is to decline jurisdiction.*? 


Modification or vacation of order. An ex parte 
order of court, made with a receiver’s consent, and 
without notice to defendant or his creditors, direct- 
ing the receiver to turn over funds in his possession 
to a claimant thereof, is a protection to the receiver, 
but is not a binding adjudication against parties who 
had no opportunity to be heard, so as to preclude the 
eourt, before the time for appeal by such parties has 
expired,.from vacating or modifying the order for 
good cause shown.®? 


[§ 149] (8) As between Different Receivers.** 
The proper practice on the part of a receiver to ob- 
tain property in the possession of another receiver 
is to apply by petition in the cause in which the lat- 
ter was appointed for an order requiring him to de- 
liver possession,®® and he cannot bring proceedings 
to deprive the other receiver of such possession with- 
out the authority of the court.8® It has been held 
that, where the attention of a trial judge is not called 
to the proceedings in a previous action in which a 
receiver of certain property was appointed, and he 
appoints another receiver of the same property, the 
receiver first appointed should take possession of 
the property.87 So, where an appeal from an order 
for appointment of a receiver, and referring the same 
to a referee, is affirmed, and the referee makes the 
appointment, such appointment relates back to the 
order therefor and gives the appointee the right to 
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possession of the property to the exclusion of the 
receiver appointed pending the appeal.®* 


Petition for restoration. A receiver appointed by 
a state court, who, after taking possession, is dispos- 
sessed by a receiver subsequently appointed by a fed- 
eral court, has sufficient interest in the property to 
give him a standing in the federal court to petition 
for the restoration of the property to him,’® and also 
to maintain an appeal from an order denying his pe- 
tition.?° 


[§ 150] b. Right to, and Suspension of, Ordinary 
Remedies®°1—(1) In General. Although the appoint- 
ment of a receiver does not divest valid preéxisting 
hens,®? particularly where the lienors were not par- 
ties to the suit in which the receiver was appointed, 
and had no opportunity to be heard,®* and a sale of 
the property by the receiver is subject to sueh liens,?# 
the right to enforee the lens by legal proceedings 
is ordinarily suspended during the existence of the 
receivership.®®> The court may, however, permit the 
lienor to proceed with the enforcement of his lien, 
or to present his claim and have it adjudicated in 
the receivership proceedings;®® and some authori- 
ties have held that, even without the consent of the 
court, the lienor may enforce his lien if such enforee- 
ment does not involve an actual physical interference 
with the possession of the receiver.®? 


Equitable and legal liens distinguished. It has 
been held that, while a creditor having a legal lien 
on property in the hands of a receiver may prosecute 
his legal remedies against the property,?® the holder 
of an equitable lien or claim should assert the same 
in the original suit in which the receiver was ap- 


81. Alden v. New York Commer- 
cial Co., 157 App. Div. 872, 142 NYS 
772. And see cases supra note 79. 

82. Alden v. New York Commercial 
Co., 157 App. Div. 872, 142 NYS 772. 

83. Pulver v. Segerstrom Piano 
Mfg. Co., 185 Minn. 286, 160 NW 781. 


84. Conflicting jurisdiction of: 
Courts of: ; 
Different states or countries see 
Courts § 659. 
Same state see Courts §§ 586, 587. 
Federal and state courts see Courts 
§§ 647-650. 


Different appointments generally 
see supra § ‘ 

85. Comer yv. Felton, 61 Fed. 731, 
10 CCA 28. 

86.. In re Watts, 190 U. S. 1; 23 
SCt 718,47 (L ed) 933; \Gelpeke . v. 
Milwaukee, etc., R. Co., 11 Wis. 454; 


Ward v. Swift, 6 Hare 309, 31 EngCh 
309, 67 Reprint 1184. 


[a] Writ of assistance denied.— 
Comer v. Felton, 61 Fed. 731, 10 CCA 
28; Gelpeke v. Milwaukee, etc. R. 
Co., 11 Wis. 454. 


87. Central Nat. Bank v. Seligman, 
64 Hun 615, 19 NYS 362 [rev on “other 
grounds 138 N. Y. 485, 34 NE 196]. 


88. Deming v. New York Marble 
Mou decAbbrr CN. Y.) 66k 

Relation back to time of appoint- 
ment generally see supra § 129. 

89. Shields v. Coleman, 157 U. S. 
168, 15 SCt 570, 39 L. ed. 660. 

Conflicting jurisdiction of federal 
and state courts as affected by re- 
ceivership proceedings generally see 
Courts §§ 647-650 


90. Shields v. Coleman, 157 U. S. 
168, 15 SCt 570,:39 Li. ed. 660. 


91. Suspension of proceedings to 
enforce: 


Lien of judgment or execution see in- 
fra § 160. 
Mechanics’ lien see infra § 155. 
92. See supra § 126; and infra §§ 
152-159. 
93. Ind.—J. W. Dann Mfg. Co. v. 
Parkhurst, 125 Ind. 317, 25 NE 347. 


Iowa.—Snow vy. Winslow, 54 Iowa 
200, 6 NW 191. 


Oh.—Gates v. Merchants’ Banking, 
etel, Cos P2206 Ohi" Cir ith) 124," LINOh 
Cir, Dec: 7212 


Tex.—Central Coal, ete, Co. v. 
Southern Nat. Bank, 12 Tex. Civ. A. 
334, 34 SW 383. 

W. Va.—Hulings v. Jones, 63 W. Va. 
696, 60 SE 874. 


94. See infra §§ 374-378. 

Lien transferred to proceeds of sale 
see infra § 421. 

95. U. S—Commonwealth Roofing 
Co. v. North American Trust Co., 135 


Fed. 984, 68 CCA 418. 

Ind.—Premier Steel Co. v. McEl- 
waine-Richards Co., 144 Ind. 614, 43 
NE 876; Dann Mfg. Co. v. Parkhurst, 
125 Ind. 317, 25 NE 347. 


Kan.—Cramer vy. Iler, 63 Kan. 579, 
66 P 617. 


Md.—Forest Lake Cemetery v. Bak- 
er, 113 Md. 529, 77 A 853, 858. 


Tex.—Cameron v. Jones, 41 Tex. 
Civ. A. 4, 90 SW 1129. 


Wis.—Cass v. Sutherland, 98 Wis. 
551, 74 NW 337. 


[a] Waiver of objection.—Where a 
lien is foreclosed in an independent 
suit without objection, the receiver 
and purchaser of the property in the 
receivership proceedings being before 
the court, the judgment will bind 
them and parties claiming under them, 
although if timely objection had been 
made in the independent suit, the lien- 


or would have been required to in- 
tervene in the receivership proceeding, 
and parties so bound cannot avail 
themselves of the fact that they had 
no notice of the lien, it being un- 
recorded as to them. Cameron v. 
Jones, 41 Tex. Civ. A. 4, 90 SW 1129. 


Effect of receivership on liens 
against: 


een see Corporations §§ 3222— 
v te 3 


Partnership see Partnership § 934. 


96. Mississippi Valley Trust Co. v. 
Railway Steel Spring Co., 258 Fed. 346, 
355, 169 CCA 362: American L. & T. 
Co. v. Central Vermont Ree Cors 2386 
Fed. 390; Talladega Mercantile Co. 
v. Jenifer Iron Co., 102 Ala. 259, 14 
S 743; :Cass v. Sutherland, 98 Wis. 
551, 74 NW 3387. And see supra § 147. 


“A court which is administering 
property already in its hands through 
a receivership may properly draw to 
itself all disputes as to liens and other 
rights upon or pertaining to such 
property.” Mississippi Valley Trust 
Co. v. Railway Steel Spring Co., su- 
pra. 

{a] Creditor may be permitted to 
enforce his lien on petition where a 
receiver was appointed at the instance 
of a stockholdér of a corporation in a 
suit brought ostensibly in behalf of 
the stockholders and creditors ‘unless 
the appointment is followed by action 
indicating a purpose in good faith to 
secure the speedy payment of credi- 
tors, or unless the claim is paid with- 
in a fixed time. Cohen v. Gold Creek, 
Nevada, Min. Co., 95 Fed. 580; Scott 
v. Farmers’ L..& T. Conse Fed. 17, 
16 CCA 358 [app dism 163 U. S. 686 
mem, 16 SCt 1201 mem, 41 L, ed. 318 
mem]. 


97. See infra § 161. 


98. Augusta Nat. Bank v. Rich- 
mond Factory, 91 Ga. 284, 12 SE 160. 
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pointed.°®® 


Lien acquired pending receivership. Where liens 
accrue for work on property leased by a receiver un- 
der order of court, and the lease is subsequently sur- 
rendered and possession resumed by the receiver, the 
lien will not be enforced in the ordinary manner,* 
but, the equity power of the court being invoked by 
the lienors, the court will direct payment of the 
claims by the receiver.” 


[§ 151] (2) Right To Sue Debtor and Effect on 
Pending Actions.? The appointment of a receiver 
will not of itself prevent a creditor of the person 
over whose estate the receiver is appointed from 
bringing suit against the debtor for relief which in 
no way interferes with the possession or jurisdiction 
of the court in which the receivership is pending,* 
although as to an action which seeks the immediate 
possession of the property the rule is held to be 
otherwise.® No judgment in a suit against the debtor 
can be satisfied from property in the hands of a re- 
ceiver except through the administering assistance 
of the court appointing him,® but the judgment will 
establish the validity and amount of plaintiff’s claim 
as between the parties and as against the receiver.’ 
It has been held that, where no equitable relief is 
sought in an action by a creditor, it is error, on ap- 
plication of the debtor’s receiver, to order the credi-, 
tor to be made a party to the receivership proceed- 
ings pending in another court, and to enjoin the cred- 
itor from further prosecuting his action at law.§ So 
it has been held that, while a receiver’s possession of 


99. Augusta Nat. Bank v. Rich- 
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property in his hands for the purpose of sale cannot 
be disturbed by another court if he is proceeding with 
due diligence to sell the property,® yet if the receiver 
is carrying on business with the property, other credi- 
tors have a right to sue for and collect their claims 
against it.1° Where a special master is appointed 
to take proof of claims, leave to sue the debtor for a 
tort committed before appointment of the receiver, 
instead of filing the claim with the master, will be 
denied when. the debtor is without funds to pay the 
judgment,*? 


Pending actions.12 The authorities generally ree- 
ognize the right of one who has commenced suit be- 
fore the appointment of a receiver for the debtor’s 
property to prosecute the action to judgment,** where 
a judgment in personam only is sought;1* and, while 
the judgment in such suit cannot operate to disturb 
the receiver’s custody of the property,?° and will not 
establish plaintiff’s right to share in the assets un- 
less the court in which the receivership proceedings 
are pending so orders,!® it will establish, as against 
the receiver, the validity and amount of plaintiff’s 
demand.?* 


[§ 152] c. Acquisition of Liens after Appointment 
of Receiver.1® It is a general rule that one who has 
no lien when a receiver is appointed cannot, after 
the appointment, obtain a lien on the property in 
the receiver’s hands, and thereby gain a preference 
over other creditors entitled to share equitably in the 
distribution of the estate,+® and this 1s true, even 
though the right to acquire a lien existed before the 


mond Factory, supra; James Free- 
manebrown Col over Harris, 88.5.0 €; 
558, 70 SE 802 (holding that one hav- 
ing an equitable lien may not take 
the goods from the receiver, but may 
establish his lien and ‘have the benefit 
thereof in the original suit in which 
the receiver was appointed). 


1. McAnally v. Glidden, 
A, 22,65 NE 291. 


2. McAnally v. Glidden, supra. 


3. In foreign jurisdiction see infra 
§ 637 et seq. 


4. U. S—Metropolitan Trust Co. 
v. Lake Cities Electric R. Co., 100 
Fed. 897; Holladay Case, 27 Fed. 
830; Mercantile Trust Co. v. Lamoille 
Valley R. Co., 17 F. Cas. No. 9,432, 
16 Blatchf. 324. 


. D. C.—Washington Market Co. v. 
Warthen, 13 D. C. 432. 


30 Ind. 


Mo.—Heath y. Missouri, etc., R. 
Co., 88 Mo. 617. 
90 


N. Y.—Pringle v. Woolworth, 
IN: Y¥. 502. 


Oh.—Monnett v. Columbus, etc., 1B 
Com, 267Ohs Cir, Ct, (469: 


Pa.—Hogsett v. Thompson, 43 Pa. 
Co. 672. 


Tex.—Houston, etc., R. Co. v. State 
(Civ. A.) 39 SW 390 [aff 95 Tex. 507, 
68 SW 777}. 


See Merchants’, etc., Nat. Bank v. 
Kent County Cir. Judge, 48 Mich. 292, 
5 NW'627 (where it was held that it 
was improper to enjoin one from in- 
terfering with the property, who had 
replevied property about the time of 
the appointment of a receiver in a 
proceeding to which such plaintiff 
was not a party, and confine him to 
an action in trover and thus require 
him to submit to the management and 
sale of the property by a receiver 
and to recover only the net proceeds 
after costs of the receivership ‘had 
been paid). 


[a] Receiver to collect rents.—The 
appointment of a receiver to collect 
rents from one of the parties in a 
controversy between landlord and 
tenant, with no authority in the re- 
ceiver to enforce payment or take 
possession, did not prevent the land- 
lord from reéntering upon a forfei- 
ture of the lease under the terms 
thereof, or suspend the remedies of 
the landlord against such defaulting 
tenants. Washington Market Co. v. 
Warthen, 13 D. C. 432. 


[b] Suit solely to determine title 
to land, brought by direction of gov- 
ernor, may be brought against a rail- 
road in the hands of a receiver, with- 
out the consent of the fedéral court 
appointing the _ receiver. Houston, 
€Lc, ME) COW Nei SEatOs Chex (CLV. aD 
i 390 [aff 95 Tex. 507, 68 SW 
7 : 

Appointment of receiver for corpo- 
ration as affecting right to sue cor- 
poration see Corporations § 3226. 

: Foreclosure of mortgages see infra 

156, 

5. American L. & T. Co. v. Central 
Vermont R. Co., 86 Fed. 390; Ander- 
on Vans titaloy sev.) evcmC Or, eras eOr 


Conflicting jurisdiction of courts see 
Courts §§ 586, 647, 648. 
6. Heath v. Missouri, ete., R. Co., 
83 Mo. 617. 
eee Pringle v. Woolworth, 90 N. Y. 
8. American Nat. Bank 
son, 141 Ga. 78, 80 SE 555. 
9. Real Hst. Title Ins., ete., Co. v. 
Manonins, Rolling Mill Co., 6 Pa. Dist. 


v. Robin- 


10. Real Hst. Title Ins., etc., Co. v. 
Mahoning Roller Mill Co., supra. 


11. In re Houlihan, 263 Med. 255. 


12. Intervention or substitution of 
receiver see infra §§ 563-568. 


13. U. S.—Pine Lake Iron Co. v. 


La Fayette Car Works, 53 Fed. 853. 


Colo.—Venner y. Denver Union Wa- 
ter Co.,. 40 Colo, 212, 90 P 623, 122 
AmSR 1036 [writ of error dism 219 
U. S. 5838, 31 SCt 472, 55 L. ed. 346], 


Iowa.—O’Mara v. Newton, etc., 
Co., 156 Iowa 701, 137 NW 942. 


Mass.—Atty.-Gen. vy. Supreme Coun- 
cil A. L. H., 196 Mass. 151, 81 NE 966. 


. Y.—Pringle v. Woolworth, 90 N. 
Y. 502; Stearns v. Early, 49 Misc. 614, 
96 NYS 887. 

se C.—Gadsden v. Whaley, 14 S. C. 


Abatement of action by appointment 
of receiver generally see Abatement 
and Revival § 226. 4 

Appointment of receiver for cor- 
poration as affecting pending actions 
against corporation generally see Cor- 
porations § 3229. 

14. Hatch v. Morosco Holding Co., 
19 EF. (2d) 766; International, ete., R 
Co. v. Adkins, 14 F. (2d) 149. 


[a] If the pending suit seek to es- 
tablish a lien upon, or affect the pos- 
session of, the property the suit will 
be stayed. But if only a judgment in 
personam is sought, the two proceed- 
ings may go on concurrently. Hatch 
v. Morosco Holding Co., 19 F. (2d) 766. 

15. Atty.-Gen. v. Supreme Council 
A. L. H., 196 Mass. 151, 81 NE 966. 
Atty.-Gen. v. Supreme Council 
. H., supra; French v. McCready, 
(Tex. Civ. A.) 57 SW°894. 

17. Hatch v. Morosco Holding Co., 
19 F. (2d) 766; Pine Lake Iron Co. v. 
La Fayette Car Works, 53 Fed. 853; 
Mercantile Trust Co. v. Pittsburgh, 
etc., R. Co., 29 Fed. 732; Venner vy. 
Denver 'Union Water Co., 40 Colo. 212, 
90 P 623, 122 AmSR 1036 [writ of er- 
ror dism 219 U. S. 583, 31 SCt 472, 55 
L. ed. 346]. 

18. Judgment, execution, 
tachment see infra §§ 160-162. 


19. U. S—In re K-T Sandwich 


1a 


Tn em 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


and at- 
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appointment.?° But the application of this rule de- 
pends upon the nature of the suit in which the re- 
ceiver is appointed,?? and the rule has been held not 
to apply to a receiver pendente lite where the sole 
object is to preserve the property for the purpose 


_ of the decree as between the parties to the suit only, 


without affecting the interests of third persons as 

distinguished from a receivership for the general 
tz! p f=) 

administration of assets as above mentioned.?? 


[§ 153] 2. Particular Liens and Claims—a. Right 
of Landlord against Tenant. The rights of a land- 
lord are not affected by the appointment of a re- 
eeiver;?° but he eannot ordinarily exercise them 
without first obtaining leave of the court by which 
the receiver was appointed.2* Ordinarily a land- 
lord may, after the appointment of a receiver, distrain 
for rent, provided he first obtains leave of court,?® 
and a distress proceeding brought without such leave 
is an interference with the possession of the receiy- 
er,?® and may be enjoined.?”° So, notwithstanding 
the appointment of a receiver, the landlord may, with 
the consent of the court, bring an action to recover 
possession of the premises.2® In disposing of an 
application for leave, the court will be slow to inter- 
fere with the rights of the landlord,?® and will impose 
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conditions on the grant of leave only when they are 
for the benefit of the estate and will not cause any 
appreciable injury to the landlord.*® A provision 
of a lease that property of the lessee on the premises 
shall be liable to distress for the cost of repairs gives 
the landlord no lien on the property in the hands of 
a receiver, when no levy has been made.*t The land- 
lord’s rights are sometimes protected by express stat- 
utory provision.®? 

[§ 154] b. Conditional Sales; Vendors’ Liens. 
A conditional seller may assert his claim for the goods 
by filing a petition in receivership proceedings 
against the buyer,?* or may waive that right, and 
come in under a general creditors’ claim.?4 The act 
of the seller in filing his claim for the price with 
the buyer’s receiver without express leave of court 
to sue is not a waiver of any of the rights under the 
contract of sale, and does not convert the seller into 
a general creditor.*> 


Amendment of claim. A claim by a vendor, set- 
ting up a lien based upon notes for purchase price 
reserving title and asking for foreclosure of such 
hen and for general relief, does not preclude claim- 
ant from afterward amending to assert title and 
right to possession to property described in the notes 


Shoppe, 34 F. 


(2d) 962; Johnson v. 
Garner, 233 Fed. 756, 776 [quot Cyc]. 


Ala.—Stanton v. Heard, 100 Ala. 515, 
14S 359. 


Ark.—Halpern v. Clarendon Hard- 
pod Lumber Co., 64 Ark. 132, 40 SW 
784. 

Conn.—American Bank, etc., Co. v. 
Feeney Tool Co., 106 Conn. 159, 137 A 
756. 

Tll.—Jackson vy. Lahee, 114 Ill. 287, 
2 NE 172. 

Iowa.—Smith v. 
ery, ete., Co., 109 Iowa 51, 
457. 


Sioux City Nurs- 
79 NW 


Kan.—Cramer v. Iler, 63 Kan. 579, 
(XG, Wee aly 


La.—In re Immanuel 
Church, 112 La. 348, 36 S 408. 

Minn.—Balch y. Wilson, 25 Minn. 
299, 33 AmR 467. 

Okl.—Foster v. Field, 13 Okl. 230, 
TAYP19 0, 


Pa.—Cowan v. Pennsylvania Plate 
Glass Co., 184 Pa. 1, 38 A 1075. 


S. C.—Regenstein v. Pearlstein, 30 
S.-C. 192, 8 SE 850; Clinkseales v. 
Pendleton Mfg. Co., OuGmCmarss 


Wash.—Mutual Inv. Co. v. Walton 


Presby. 


~ Mach. Co., 91 Wash: 298, 157 P 682. 


W. Va.—Wagegy v. Jane Lew Lum- 
ber Co., 69 W. Va. 666, 671, 72 SE 778 
[cit Cyc]. 

See also infra § 160. 

Receivers of: 

Corporations generally see Corpora- 
tions §§ 3222, 3223. ’ 
Partnership see Partnership § 934 text 

and note 77. 

20. Johnson v. Garner, 233 Fed. 756, 
776 [cit Cyc]; Halpern v. Clarendon 
Hardwood Lumber Co., 64 Ark. 132, 40 
SW 784. 

21. See cases infra note 22. 

Partnership receivers see Partner- 
ship § 934 text and note 78. 


22. U. S—Johnson vy. Garner, 233 
Fed. 756, 776 [quot Cyc]; Moore v. 
Co., 83, Fed. 


Southern States Land, etc., 
399. 


Jowa.—Britten v. Sheridan Oil Co., 
205 Iowa 147, 217 NW 800, 802 [quot 
Cyc]. 

Md.—Ellicott v. U. S. Insurance Co., 
7 Gill 307. 


1821 


Pa.—Cowan v. Pennsylvania Plate 
Glass Co., 184'Pa. 1, 38 A 1075. 


S. C.—Clinkscales v. Pendleton Mfg. 
Convo sn Cols: 

W. Va.—Meyers v. Washington 
Heights Land Co., 107 W. Va. 632, 149 
SE 819; Waggy v. Jane Lew Lumber 
Co:.69 ‘W. Va. 666, 72 SE 778. 

See also infra § 160. 

23. O’Dell v. H. Batterman Co., 223 
Fed. 292, 138 CCA 534 [rev on another 
ground 217 Fed. 305]; Foster v. Fos- 
ter, 98 App. Div. 24, 90 NYS 451. 


[a] Where both parties to suit lose 
right to possession by failing to pay 
rent, and no creditors’ rights are in- 
volved in the suit, it is held error for 
a court of equity to permit the re- 
ceiver to retain possession and pay 
over net profits and rent to a deposi- 
tary, aS against the landlord. Foster 
v. Foster, 98 App. Div. 24, 90 NYS 451 
(which was an action between hus- 
band and wife to determine which was 
the owner of a lease under which they 
held the premises, wherein the hus- 
band was appointed receiver). 

24, O’Dell v. H. Batterman Co., 223 
Fed. 292, 188 CCA 534 [rev on another 
ground 217 Fed. 305]. And see cases 
infra note 25 et seq. 


25. See Landlord and Tenant § 


Right of receiver to maintain dis- 
tress proceedings see Landlord and 
Tenant § 1614. 

26. Marshall v. Lockett, 76 Ga. 289. 

Interference with receiver’s posses- 
sion generally see supra § 134. 

27. Marshall v. Lockett, 76 Ga. 289. 

Enjoining interference generally 
see supra § 137 

28. O'Dell v. H. Batterman Co., 
223 Fed. 292, 138 CCA 534 [rev on 
ground that leave was improperly re- 
fused 217 Fed. 305]; In re Battersby, 
IDE Re Bal bey 1% 

29. In re Battersby, supra. 

30. In re Battersby, supra. 

31. Williamsburg Wood Heel Co. v. 
Zeigler Bros. Co., 3 F. (2d) 83. 

32. See statutory provisions. 

fa] In New Jersey it has been 
held that an order directing the re- 
ceiver to take possession of and con- 
vert the goods and chattels of a cor- 
poration into money is embraced in 


the phrase “any other process,” in the 
act respecting landlords and tenants, 
which provides that no goods and 
chattels on leased land shall be taken 
by virtue of any execution, attach- 
ment, or other process, unless the par- 
ty at whose suit the process is is- 
sued shall first pay the landlord all 
rent due for the premises, not ex- 
ceeding one year’s rent; and in case 
of proceedings against an insolvent 
corporation, the owner of the prem- 
ises upon which it carried on its busi- 
ness, under a lease from him, is en- 
titled to an order directing the’ receiv- 
er to pay the amount of rent due at 
the time of the declaration of insol- 
vency, not exceeding one year’s rent.. 
Wood v. McCardell, ete., pemiaeic Co., 
49 N. J. Eq. 433, 24 A 298 


[b] In Louisiana Acts (1894) No. 
128 p 163, providing that the lessor’s 
right to pledge under any lease shall 
not extend, in case of the failure or 
death of the lessee, to secure rent for 
more than one year after such fail- 
ure or death, limits the lessor’s right 
of- pledge to rent for one year from 
the appointment of a receiver for 
the lessee. I. Trager Co. v. Cava- 
roc Co., 124 La. 611, 50 S 598. 


Rights of receiver of conditional 
buyer see supra § 125 notes 38-41. 


33. Allen v. Sterling Mach. Co., 110 
Washy) 055) S38. P94 Sumner Eon 
wo v. Wolten, 61 Wash. 689, 112 


[a] In Louisiana.—(1) A receiver 
who takes possession of property pur- 
chased, but not paid for, by an insol- 
vent, takes it subject to the right of 
the sellers to assert their vendor’s 
privilege to have the property sold 
for their payment, and so a proceed- 
ing by the sellers to assert their priv- 
ilege cannot be stayed until liquida- 
tion of the receivership. In re Au- 
gusta Sugar Co., 134 La. 971, 64 S 870. 
(2) The seller is entitled to have the 
property on which his privilege rests 
seized and sold forthwith and the pro- 
ceeds ‘distributed immediately by the 
receiver in a provisional account filed 


by the receiver. Hudson v. Uncle 
Sam Planting, etc., Co., 136 La. 1071, 
68 S 129. 

34. Sumner Iron Works v. Wolten, 


61 Wash. 689, 112 P 1109. 


35. Sumner Iron Works v. Wolten, 
supra. 
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as against one claiming a lien subsequent in time 
thereto attaching after the property came into the 
hands of the receiver.*® 

[§ 155] c. Mechanics’ Liens.*” Pursuant to the 
rule that a receiver takes the property subject to 
existing liens,?* a mechanie’s lien which has accrued 
is not defeated by the appointment of a receiver of 
the property covered by the lien,*® even though the 
lien is not perfected until after the appointment,*° 
although it has been held that a receiver appointed 
in supplementary proceedings takes free from a lien 
not perfected at the time his title vested.* It has 
been held that an action to enforce a mechanic’s len 
which has acerued prior to the appointment of a re- 
ceiver may be brought notwithstanding the receiv- 
ership,#2 but ordinarily the right to proceed with its 
enforeement by ordinary methods is suspended,** 
unless the court by which the receiver was appointed 
consents to its enforeement;** and it has been held 
that a lien is not lost by a failure to secure it by 
attachment within the time of the continuance of the 
lien under the statutory provision which would con- 
trol in ordinary eases.*° 

Sale of property free of lien. A court of equity 
may, at the suit of its receiver against lienors, re- 
quire a release of the liens so that the property may 
be sold free thereof,*® and determine the rights of 
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the parties in respect of the lien;*” and if the de- 
termination is in favor of the lienors the court may 


‘satisfy the liens out of the proceeds of sale.** 


Lien after appointment. A lien cannot be acquired 
for work done after the appointment of the receiver 
and in completing the execution of the original con- 
tract without an order of court.4® On the other hand 
it has been held that, where material is furnished to 
the receiver who is erecting a building, the material- 
man may file his lien against the building without an 
order of court,®° the filing of the lien being a proceed- 
ing in rem which does not interfere with the posses- 
sion.®t So it has been held that a subcontractor on a 
building under construction by a company which 
went into the hands of a receiver could file a single 
lien to secure his claim for labor and materials fur- 
nished both before and after the receiver’s appoint- 
ment.°? 


Lien on fund due contractor for municipal improve- 
ments.°? The right of one who furnished labor or 
materials to a subcontractor, under a contract for 
the construction of a municipal building, to a lien 
against the funds in the hands of the municipality due 
or to become due to the general contractor is not 
affected by the appointment of a receiver for the 
subcontractor prior to the perfecting of the latter’s 
lien.># 


36. Ardmore Nat. Bank v. Briggs 
Mach., etc., Co., 20 Okl. 427, 94 P 533, 
129 AmSR $47, 23 LRANS 1074, 16 
AnnCas 133. 


37. Receivership in suits to fore- 
close mechanics’ liens see Mechanics’ 
Liens § 693. 

88. See supra § 126. 


39. -U. S.—McCloskey v. Downing- 
ton Woolen Mills, 20 F. (2d) 190. 


Ind.—Totten, ete., Iron, etc., Fdy. 
fo. v. Muncie Nail Co., 148 Ind. 372, 
47 NE 703; Randall v. Wagner Glass 
Co., 47 Ind. A. 439, 94 NE 739. 


Md.—Hayes v. Armstrong, 145 Md. 
268, 125 A 610. 


Mo.—Rogers, etc., Hardware Co. v. 
Cleveland Bldg. Co., 1832 Mo. 442, 34 
SW 573, 53 AmSR 494, 31 LRA 335. 


N. Y.—Matter of Simonds Furnace 
Co., 30 Misc. 209, 61 NYS 974. 


Oh.—Skinner Engine Co. v. Metro- 
pole Cafe Co., 19 OhNPNS 1138. 


Pa.—Fisher Fdy., etc., Co. v. Sus- 
ge nanne Iron, etc., Co., 23 LancLRev 
398. 


Tex.—Fagan v. Boyle Ice Mach. Co., 
65 Tex. 324. 


Vt.—Baldwin v. Spear, 79 Vt. 43, 64 
A 235. 


Wash.—Brown v. Hunt, 
111 Wash. 564, 191 P 860. 


40. Fagan v. Boyle Ice Mach. Co., 
65 Tex. 324; Brown v. Hunt, etc., Co., 
111 Wash. 564, 191 P 860. See Mc- 
Closkey v. Downington Woolen Mills, 
20 F. (2d) 190 (perfecting lien after 
appointment of receiver, but without 
consent of court, cannot be set up as 
‘defense, although such course is not 
approved). 

{a] Reason is that this does not 
newly encumber the property but sim- 
ply fixes and secures upon it an al- 
ready existing lien. Fagan v. Boyle 
Ice Mach. Co., 65 Tex. 324. 

41. See Hxecutions § 1050. 


42, Richardson v. Hickman, 32 Ark, 
406, 408. 


“The fact that the property was in 
the hands of a receiver could not af- 
fect the plaintiff’s right of action, as 


Ste. COs 


a recovery by him and a sale under 
the judgment could not in any way 
impair the rights of the parties to the 
proceedings in equity, the statute ex- 
pressly providing, and such would 
be the case we presume without such 
express provision, that persons in- 
terested in the property, who are not 
parties to it, shall not be bound by 
the proceeding to enforce the lien.” 
Richardson v. Hickman, supra. 


43. De Visser v. Blackstone, 7 F. 
Cas. No. 3,840, 6 Blatchf. 235; Fish- 
er Fdy., etc., Co. v. Susquehanna Iron, 
etc., Co., 23 LancLRev (Pa.) 398. j 


[a] Execution not allowed.—Such 
lien may be filed against realty of a 
corporation in the hands of a receiver 
and judgment may be entered thereon, 
although no proceedings to collect the 
same by execution should be allowed. 
Fisher Fdy., etc., Co. v. Susquehanna 
Co., 23 LancLRev (Pa.) 398. 


Suspension or ordinary remedies 
generally see supra §§ 150, ods 


44. Baldwin v. Spear, 79 Vt. 43, 64 
A 235. 


[a] Sale cannot be made (1) ex- 
cept under an order of the court in 
which the receiver was appointed, or 
by its consent to a foreclosure of the 
lien under the statute. Baldwin v. 
Spear, 79 Vt. 48, 64 A 235. (2) And 
the granting of permission to join 
the receiver in a suit to enforce the 
lien is not a consent to relinquish the 
possession of the property and to its 
sale, but only submits to another 
court the inquiry as to the extent of 
the credit, and the validity and priori- 
ty of the lien claimed, as between the 
parties. Premier Steel Co. v. Me- 
Elwaine-Richards Co., 144 Ind. 614, 43 
NE 876 [cit Baldwin v. Spear, supra]. 


[b] Permission to enforce on pe- 
tition in receivership suit.—Cohen vy. 
ae Creek, Nevada, Min., Co., 95 Fed. 


\ 

[c] Refusal to recognize judgment 
as lien.— Where, during the pendency 
of a suit in a state court to enforce a 
Statutory lien on mortgaged railroad 
property, for work done and materials 
furnished, foreclosure proceedings 
were instituted in the United States 


a 


court, and a receiver was appointed 
and took possession, and plaintiff in 
the first suit continued to prosecute 
it without obtaining the leave of the 
latter court, and finally obtained judg- 
ment, and was decreed to be entitled 
to a lien for the amount due him on 
such property, the court would not 
entertain a petition to have such judg- 
ment declared a lien on the property in 
its receiver’s hands paramount to that 
of mortgage creditors; the parties 
might have proceeded by petition in 
the receivership proceeding, and fail- 
ing to do so, the United States court 
would not aid them. Blair v. St. 
Louis, ete., R. Co., 25,Fed. 2. 


45. Commonwealth Roofing Co. v. 
North American Trust Co., 135 Fed. 
984, 68 CCA 418. 


46. De Visser v. Blackstone, 7 F. 
Cas. No. 3,840, 6 Blatchf. 235. 


47. De Visser yv. Blackstone, su- 
pra. . 


48. De Visser 
pra, 


Lien transferred to fund generally 
see infra § 421. 


49. Breed v. Glasgow Inv. Co., 92 
Ren 760 [aff 101 Fed. 863, 42 CCA 
61]. ; 
ee Maloney v. Mears, 5 Pa. Dist. 


51. Maloney v. Mears, supra. 


52. Fenton v. Fenton Bldg. Co., 90 
Conn. 7, 96, A 145. 


53. Generally see Municipal Corpo- 
rations §§ 2621-2629. 


54. American Hardware Corp. v. 
Newark Bad. of Education, (N. J. Ch.) 
148 A 205 [cit Ocumpaugh v. Linde, 
etc., Co., 95 N. J. Ha. 228, 122 A 817 
(where the rule was applied as against 
a, Rup Ron Aoi ae trustee in bankrupt- 
cy) ]. 

[a] Reason for rule.—‘Until the 
lien is perfected by the statutory pro- 
ceeding, the subcontractor’s claim is 
against the general contractor only; 
consequently it cannot be said that 
any portion of the fund in the hands 
of the municipality is in custodia 
legis upon the appointment of a re- 


v. Blackstone, su- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


es 
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§ 156] 


[§ 156] d. Mortgages.5® If a receiver is in pos- 
session of mortgaged property the mortgagee cannot 
interfere with that possession, without leave of court, 
by bringing foreclosure proceedings®*® or by exer- 
cising the power of sale in the mortgage,’ although 
such leave is not required where the receiver is not 
in actual or constructive possession;®® and in some 
jurisdictions it has been held that a foreclosure sale 
under a paramount mortgage, of property in the 
hands of a general receiver for the benefit of all ered- 
itors, is not void because foreclosure was instituted 
and a sale had without leave of court,®® even though 
such sale might subject the party responsible to pun- 
ishment for contempt.®°° But pursuant to the rule 
that the receiver takes only the interest which the 
owner had,°! subject to all lens, legal and equita- 
ble,®? if an outstanding mortgage on the property 
is valid as against the mortgagor’s creditors®® the re- 
ceiver of the mortgagor’s estate takes the property 
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subject to the lien,** and the court may permit a 
party holding such lien to proceed against the mort- 
gaged property,®° or sell it under the power of sale 
in the mortgage.®°® Buta receiver appointed after a 
mortgagee has taken possession of the property is 
entitled to recover possession where the mortgage 
and possession of the mortgagee were fraudulent.*? 
One who has obtained a judgment of foreclosure of 
a mortgage may, after appointment of a receiver for 
the mortgagor, sell the property under the foreclo- 
sure jJudgment;°*® in such case the property is not 
sold without leave of court.°® Ratification of a fore- 
closure sale made without leave of court is as bind- 
ing as if prior leave had been granted.?° 
Reformation. Equity will reform a mortgage to. 
correct a mistake therein and make it conform to the 
intention of the parties, as against the receiver of 
the mortgagor appointed after the execution of the 


ceiver for the subcontractor. 
fund is not affected by such appoint- 
ment, but remains subject to'statutory 
liens if and when asserted in con- 
formity with statutory requirements.” 
American Hardware Corp. v. Newark 
Ete of Education, (N. J. Ch.) 148 A 
05. 


55. Invalid or defective mortgages 
see infra § 539. 


Operation and effect of appointment 
of receiver in foreclosure proceedings 
generally see Chattel Mortgages § 550 
text and notes 80-84; Mortgages §§ 
1701-1704. 


56. American L. & T. Co. v. Cen- 
tral Vermont R. Co., 86 Fed. 390 [dist 
American L. & T. Co. v. Central Ver- 
mont R. Co., 84 Fed. 917 (where re- 
ceiver was a party to foreclosure 
suit); Continental Trust Co. v. To- 
ledo, etc., R. Co., 82 Fed. 642 (where 
the receivers in a creditors’ suit had, 
by leave of court, been made defend- 
ants in a foreclosure suit which set 
out the receivership, the suits had 
been consolidated under the title of 
the foreclosure suit, an'd the receivers 
had been continued in that suit, and 
it was held that the statement of the 
judge therein on a motion to dismiss 
the bill of foreclosure, that it could 
not be of importance that the bill was 
apparently filed as an independent 
bill, must be considered as said with 
reference to the suits as they then 
stood together, falling short of say- 
ing that the foreclosure suit could 
properly be maintained during the 
receivership in the other, as a wholly 
independent suit); and Mercantile 
Trust Co. v. Lamoille Valley R. Co., 
17 F. Cas. No. 9,432, 16 Blatchf. 324 
(where there was a strict foreclosure 
to cut off the equity of redemption, 
without taking possession of the prop- 
erty)]; Forest Lake Cemetery v. Ba- 
ker, 113 Md. 529, 539, 77 A 853 [quot 
Cyc]; Hacker v. Hacker, (Tex. Civ. 
A.) 4 SW (2d) 218; Kidder v. Beav- 
ers, 33 Wash. 635, 74 P 819. 


Proceedings against corporations 
see Corporations § 3226 text and notes 


57. Scott v. Crawford, 16 Tex. Civ. 
A. 477, 41 SW 697. 


58. Kidder v. Beavers, 
635, 74 P 819. 


59. McKnight v. Brozich, 164 
Minn. 90, 204 NW 917, 43 ALR 1352. 
And see Real Est. Title Ins., etc., Co. 
v. Mahoning Rolling Mills Co., 6 Pa. 
Dist. 409 (holding that, where a re- 
ceiver has not the custody of a debt- 
or’s property merely for the purpos- 
es of sale, but was appointed to con- 
tinue the business of the debtor with 
such property, one holding a prior 
mortgage thereon may bring foreclo- 


33 Wash. 


s 
The 


sure proceedings against the mort- 


gagor without leave of court). 
60. McKnight v. Brozich, 164 Minn. 
90, 204 NW 917, 43 ALR 1352. 


Interference with possession as con- 
tempt see supra §§ 138-140. 


61. See supra § 125. 
62. See supra § 126. 


63. Receiver as representing debt- 
or or creditor generally see infra §§ 
164-166, 537-541. 

Right of receiver to repudiate mort- 
gage invalid as to mortgagor’s credi- 
tors see infra § 539. 

. , S.—Commercial Casualty 
Ins. Co. v. Allied Dairy Products 
Corp., 29 F.. (2d) 489; Stahl v. Peer- 
less Spring Mfg. Co., 13 F. (2d) 262. 

Ind.—Irwin’s Bank v. Fletcher Sav., 
etc., Co., 195 Ind. 669, 145 NE 869, 146 
NE 909. 

Md.—Pyles v. Manufacturers’, etc., 
Co;;,-126-Md= 560, 95 A 169; Forest 
Lake Cemetery v. Baker, 113 Md. 529, 
77 A 853. 

Nebr.—Longfellow v. Barnard, 58 
Nebr. 612, 79 NW 255, 76 AmSR 117. 


Pa.—Philadelphia Trust Co. v. 
Northlumberland County Tract. Co., 
258 Pa. 152, 101 A 970. 

[a] Extent of mortgagee’s rights. 
—Commercial Casualty Ins. Co. v. Al- 
ee Dairy Products Corp., 29 F. (2d) 
489. 


65. U.S.—Stahl v. Peerless Spring 
Mfg. Co., 13 F. (2d) 262. 


Conn.—American Bank, etc., Co. v. 
Feeney Tool Co., 106 Conn. 159, 137 A 
T56. 

Ga.—Waxelbaum v. Mathews, 96 Ga. 
774, 22 SE 380; Howard v. Lowell 
Mach. Co., 75 Ga. 325. 

Md.—Pyles v. Manufacturers’ etc., 
Co.,- 126 “Md. 560,95 A’. 169; Korest 
Lake Cemetery v. Baker, 113 Md. 529, 
539, 77 A 853 [quot Cyc]. 

Nebr.—Longfellow v. Barnard, 58 
Nebr. 612, 79 NW 255, 76 AmSR 117. 


Nev.—Mack v. Washoe County Sec- 
ond Judicial Dist. Ct., 50 Nev. 318, 258 
PrZsor 

N. Y.—Matthews v. Cooper, 21 NYS 
els 


Pa.—Norristown Trust Co. v. Mont- 
gomery Transit Co., 276 Pa. 488,120 A 
452. ; 


S. D.—Albien v. Smith, 26 S. D. 551, 
128 NW 714, 24S. D. 203, 123 NW 675. 


[a] Intervention in receivership 
proceedings.—A mortgagee desiring 
foreclosure of property in the hands 
of a receiver was not a party to re- 
ceivership proceedings; he should 
intervene and ask for foreclosure in 
the court appointing the receiver, cer- 


tiorari not being the proper remedy. 
Mack v. Washoe County Second Ju- 
dicial Dist. Ct., 50 Nev. 318, 258 P 289. 


{b] In Louisiana (1) under Acts 
(1902) No. 25 a creditor holding a spe- 
cial mortgage containing the pact de 
non alienando may proceed to fore- 
close the mortgage by executing proc- 
ess against a receiver of the mort- 
gaged property. Interstate Trust, 
etc., Co. v. Powell Bros., ete., Co., 128 
La. 1004, 55 S 654. (2) Such mort- 
gage creditor may sue out executory 
process against a receiver for sale 
of the mortgaged property in the dis- 
trict court of the parish where such 
property is situated, although the re- 
ceiver may have been appointed by the 
district court of another parish. W. 
W. Carre Co. v. International Car 
Co., 128 La. 664, 55 S 9. 


Liability of property in hands of 
purchaser at receiver’s sale see infra 
§ 374 et seq. 


66. Weihl v. Atlanta Furniture 
Mfg. Co., 89 Ga. 297, 15 SE 282; Forest 
Lake Cemetery v. Baker, 113 Md. 529, 
539, 77 A 853 [quot Cyc]; Scott wv. 
See ibe 16 Tex. Civ. A. 477, 41 SW 


[a] Mortgaged property reserved 
with directions.—In Weihl v. Atlanta 
Furniture Mfg. Co., 89 Ga. 297, 15 SE 
282. it was held that, in appointing a 
receiver of the assets of an insolvent 
corporation under a petition in the 
nature of a creditor’s bill, the court 
might withhold from the receiver as- 
sets upon which there were large 
mortgage liens, even though the val- 
ue of the assets were considerably in 
excess of the amount of the mortga- 
ges, provision being made in the or- 
der of appointment for turning over 
such excess to the receiver when it 
should be realized through the exer- 
cise of the power of sale embraced in 
the mortgage; and that usury being 
set up against the mortgage, it is 
proper to direct that, when the fund 
should be realized by the sale of the 
mortgaged property, enough of it 
should be paid over to the receiver 
to cover the sum which might turn 
out to be usurious interest, to be held 
by the receiver subject to the adjudi- 
cation of the question as to usury by 
the final decree. 


67. Boyd v. Brown, 79 Colo. 568, 
247 P 181. 


Rights of receiver as to mortgage 
fraudulent as to creditors generally 
see infra § 539. 

68. Preston v. Loughran, 58 
210, 12 NYS 313. 

69. Preston v. Loughran, supra. 


70. Forest Lake Cemetery v. Baker, 
113 Md. 529, 77 A 853. 


Hun 


12:8) “153; Cade] 
mortgage.7! But where a mortgage was given by an 
insolvent debtor to prefer some of his existing gen- 
eral creditors, and such mortgage, by mistake, con- 
veyed only a life estate, equity will not, after ap- 
pointment of a receiver, reform the mortgage so as 
to embrace the fee, where the mortgagee did not act 
to his detriment on the supposition that a fee was 
conveyed." 

Where mortgaged chattels have been sold by the 
receiver, the court should not permit the mortgagee 
to bring an independent suit to foreclose his lien, 
thereby imposing unnecessary expense and costs,"® 
the mortgagee’s remedy being to assert his lien in 
the receivership proceedings, and, after sale, have 
such lien satisfied from the proceeds thereof ;** and 
if an independent action is brought, the effect of a 
judgment for plaintiff will be merely to establish his 
claim, without any allowance of an attorney’s fee 
provided for in the mortgage in case of suit."° 


A sale by a chattel mortgagee in violation cf an in- 
junction issued on appointment of a receiver will be 
set aside on a bill by the receiver, where the mortga- 
gee had notice of the injunction.*® 

Marshaling securities. The nature of a receiver’s 
right to personalty is such as entitles him on fore- 
closure of several chattel mortgages to claim a mar- 
shaling of securities when this is necessary and can 
be done without prejudice to the rights of the lien- 
ors.77 

After custody of law attaches. 


Ryder v. Ryder, 19 R. I. 188, 32 


A mortgage placed 
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Bank v. Benbrook School Furnishing 


on the property by the debtor after the appointment 
of a receiver is void.*§ 

[§ 157] e. Pledges and Securities.*® Where a 
pledge is made in good faith and is not fraudulent 
or detrimental to other creditors of the pledgor,*° 


§§ 1se-150% 


a 


the pledgee is entitled to the possession of the pledged - 


property as against the receiver of the pledgor,** and 
to enforee his security in accordance with the con- 
tract under which he holds;8? and one secured 
against liability cannot be compelled to deliver his 
security until relieved of the liability intended to be 
secured.’ But a sale of collateral held as security 
will not be permitted where it would increase the 
claims against the property in the hands of the re- 
ceiver to the detriment of other creditors.** If the 
essential element of possession of the pledged prop- 


erty by the pledgee*® was wanting to make the pledge , 


good when a receiver for the pledgor was appointed, 
equity will not thereafter supply it to the detriment 
of general creditors.*® And where a pledge has not 
been perfected by delivery of the property, but re- 
mains in the pledgor, and in his receiver subsequently 
appointed, until it is wrongfully taken and disposed 
of by the pledgee, the latter is hable to the receiver 
for conversion.®? 


Intermingling of funds. Where a debtor assigns 
accounts receivable as security for advances, and his 
receiver collects such accounts and mingles the pro- 
ceeds with other funds, the creditor has a lien on 
the commingled fund for the amount of his ad- 
vances.*® 


Electric Co., 143 N. Y. 261, 38 NE 297. 


71. 
919 

Reformation of mortgages general- 
ly see Reformation of Instruments 
[34 Cye 924]. 

72. Miller v. Savage, 62 N. J. Ea. 
746, 48 A 1004 [rev 60 N. J. Hq. 204, 46 
A 632]. 

73. Pickering v. 
Wash. 117, 106 P 614. 


74. Pickering v. Richardson, supra. 


Lien transferred to proceeds of sale 
see infra § 421. 


75. Pickering v. 
Wash, 117, 106 P 614. 


76. Rosenblatt v. Premier Dyeing 
Cos 10d ING J.B) 569, 139 A389: 


[a] Sufficiency of notice.—State- 
ment of secretary of mortgagor and 
disinterested attorney to mortgagee’s 
attorney prior to sale, that receiver 
had been appointed, gave sufficient no- 
tice of existence of injunctional or- 
der. Rosenblatt v. Premier Dyeing 
CSonelOL ON wes LG. 7b69) SOARS 89) 


77. City Nat. Bank v. Stoeckel, 103 
Conn. 732, 1382 A 20. 


78. Grand Rapids Trust Co. v. Car- 
penter, 229 Mich. 491, 201 NW 448. 


79. Generally see Pledges, 49 C. J. 
p 888. 

Rights and liabilities of receivers 
appointed in supplementary proceed- 
ings see Executions § 1050. 


80. Sturzinger v. Hart, 22 F. (2d) 
8013 Hendrie,“etc.,’ Mfg, etc., Co. v. 
ee, 72 Colo. 387, 211 P 365, 28 ALR 


Richardson, 57 


Richardson, 57 


81. Sturzinger v. Hart, 22 F. (2d) 
801; Fidelity Ins., etc., Co. v. Roanoke 
Iron Co., 81 Fed. 439; Benedict v. 
Maynard, 3 F. Cas. No. 1,295, 5 Mc- 
Lean 262; Hendrie, etc., Bolthoff Mfg., 
etc., Co. v. Beck, 72 Colo. 387, 211 P 
365, 366, 28 ALR 406 [vit Cyc]; Har- 
ris v. Randolph County Bank, 157 
Ind. 120, 60 NE 1025;\ National Exch. 


Co,, (Tex, Civ.. A.) 2745S Ww: 297% 

[a] Delivery by  receiver.—(1) 
Where a corporation assigned to a 
bank, as collateral security for a loan, 
an underwriting agreement by which 
the subscribers agreed to take an is- 
sue of its bonds, and were to receive 
as a bonus a certain amount of its 
stock, the agreement an'’d bonds being 
delivered to the bank, and certificates 
of stock in amounts corresponding to 
those required by the agreement be- 
ing signed, but for some reason not 
delivered, after the corporation be- 
came wholly insolvent, and receivers 
were appointed in proceedings to wind 
it up, who came into possession of 
such certificates, aS against the re- 
ceivers the bank was entitled to an 
order for possession of the certifi- 
cates, to enable it to tender the same 
to the underwriters in support of a 
suit on the agreement. Kirkpatrick 
v. Eastern Milling, etc., Co., 137 Fed. 
387,69) ‘CCA 579 fate 135 Ned. 1469: 
(2) On petition for such order in the 
receivership proceedings the court 
cannot consider the defenses which 
the underwriters may have to their 
liability to the bank. Kirkpatrick v. 
Eastern Milling, ete., Co., supra. (3) 
So it has been held that the appoint- 
ment of a receiver of an insolvent cor- 
poration on the bill of an unsecured 
creditor does not deprive secured cred- 
itors or their trustees of the right to 
possess, control, and enforce their se- 
curities, and, if the receiver has come 
into possession thereof, the court will 
require him to deliver them up. Risk 
v. Kansas Trust, etc., Co., 58 Fed. 45. 


82. U. S.—Risk v. Kansas Trust, 
etc., Co., supra. 


Colo.—Hendrie, ete., Mfg., ete., Co. 
v. Beck, 72 Colo. 387, 211 P 365, 366, 
28 ALR 406 [cit Cyc]. 

La.—Ozan Lumber Co. v. Goldonna 
Lumber Co., 124 La. 1025, 50 S 839. 


N. Y.—In re Binghampton Gen. 


Pa.—Provident Life, etc., Co. v. Sea- 
mans, 43 Pa. Co. 648. 


Porto Rico.—Gregg Co., Ltd. v. Uta- 
‘do Sugar Co., 7 Porto Rico Fed. 219. 


And see cases supra note 81. 


[a] Court may permit creditor 
holding bonds as collateral security 
to sellthem. Gregg Co., Ltd. v. Utado 
Sugar Co., 7 Porto Rico Fed. 219. 


{b] Restraining enforcement.—(1) 
A sale of collateral security cannot be 
enjoined by the court upon the ap- 
pointment of a receiver where the 
note held by the creditor provides for 
such sale. Provident Life, etc., Co. 
v. Seamans, 43 Pa. Co. 648. (2) In 
receivership proceedings, a creditor 
of defendant will not be restrained 
from selling mortgage bonds of de- 
fendant, pledged as collateral security 
for a note of defendant, which bonds 
had never come into the possession 
and control of the court, which has 
possession of the property mortgaged, 
although it is asserted that, as a re- 
sult of the sale, if made considera- 
bly below the par value of the bonds, 
the creditor may realize much more 
than the amount of the note. Rogers 
vy. Tindel Morris Co., 271 Fed. 475. 


83. Benedict v. Maynard, 3 F. Cas. 
No. 1,295, 5 McLean 262; Brady v. 
Furlow, 22 Ga. 613. See also to same 
effect Smith v. Lansing, 22 N. Y. 520. 


84. Mississippi Valley Trust Co. 
v. Railway Steel Spring Co., 258 Fed. 
346, 169 CCA 362; Welch v. Central 
San Cristobal, 6 Porto Rico Fed. 564. 


85. See Pledges § 35. 


86. American Can Co. v. Erie Pre- 
serving Co., 183 Fed. 96, 105 CCA 388 
{aff 171 Fed. 540). 


87. Hastings v. Lincoln Trust Co., 
115 Wash. 492, 197 P 627. 


88. Ramsey v. Marlin Firearms 
Corp., 14 F. (2d) 314. 


ce a ee ee a ee eee ee 
Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 157-159] 


A receiver has a right to redeem the pledged prop- 


erty.°® 
[§ 158] f. Judgment, Execution 


and Garnishment®°—(1) Prior Liens—(a) In Gen- 
Pursuant to the rule that a receiver takes 
the property involved subject to hens acquired before 
his right or title becomes vested,®+ which ordinarily 
occurs at the time of his appointment,°? the lien ac- 
quired by a creditor by a judgment,?* or by judg- 


eral. 
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cer,°4 or by the levy of an execution,®® attachment,*® 


or garnishment,®? is not destroyed by the subsequent 


or Attachment, 


to Receiver. 


law, it is held, 


ment and execution placed in the hands of the offi- 


39. Benedict v. Maynard, 3 F. Cas. 
No. 1,295; 5 McLean 262; Powell v. 
Waldron, 89 N. Y. 328, 42 AmR 301. 


90. Allowance of claims see infra 
§§ 416-421. 


91. See supra § 126. 
92. See supra §§ 128, 129. 
93. U. S.—Wheeler v. Walton, etc., 


Co., 65 Fed. 720. 

Cal.—Petaluma Sav. Bank v. San 
Francisco Super. Ct., 111 Cal. 488, 44 
5 ROWE Wy Ares 

Ga.—Lang v. Macon Constr. Co., 101 
Ga. 343, 28 SE 860. 


La.—Planter’s Lumber Co. v. Sugar 
Cane By-Products Co., 162 La. 123, 
110 S 172. 


N. J.—Doane v. Millville Ins. 
45 N. J. Eq. 274, 17 A 625. 

N. Y.—Chautauque County Bank vy. 
Risley, 19 N. Y. 369, 75 AmD 347 [rev 
4 Den. 480]; Merritt v. Sparling, 88 
Hun 491, 34 NYS 882. 


N. C.—Battery Park Bank v. West- 
ern Carolina Bank, 127 N. C. 432, 37 


Cor; 


SE 461; Pelletier v. Greenville Lum- 
Dere Comedian IN. Cur 90,8 Oly oiiaooo,) Goo 
AmSR 837. 


Tex.—Watkins v. Robinson, (Civ. 
A.) 271 SW 284; Central Coal, etc., Co. 
v. Southern Nat. Bank, 12 Tex. Civ. 
A. 334, 34 SW 383. 

Wash.—Cherry v. Western Wash- 
ington Industrial Exposition Co., 11 
Wash. 586, 40 P 136. 


[a] Before the service of process 
and appointment of a receiver, al- 
though, after the filing of the bill in 
the federal court, it is held that a 
judgment in the state court creates 
a valid lien and the receiver’s posses- 
sion, although not disturbed, is sub- 
ject to such lien. Wheeler v. Walton, 
Stereo 65. Med. 20; 


Judgment liens: 


Generally see Judgments §§ 870-975. 
On corporate property see Corpora- 
tions § 3223. 
94. Del.—Denney v. Wilmington 
Ice, etc., Co., 14 Del. Ch. 352, 128 A 
123. 


Ind.—J. W. Dann Mfg. Co. v. Park- 
hurst 125 Ind. 317, 25, NE 347. 


N. J.—Doane v. Millville Ins. Co., 45 
N. J. Eq. 274, 17 A 625. 

N. Y.—Matter of Gies Lith. Co., 7 
App. Div. 550, 40 NYS 146. 


Va.—Frayser v. Richmond, etc., R. 
Co., 81 Va. 388. 


[a] Rule applied.—Where, under 
the statute, the lien of fieri facias at- 
taches to the debtor’s goods immedi- 
ately upon delivery to the sheriff, but 
actual levy must be made within six- 
ty days to perfect such lien, where 
an execution was delivered to the 
sheriff the day before a receiver was 
appointed for the debtor, on petition 
of a creditor, before expiration of six- 
ty Gays the court will permit the sher- 
iff to levy on goods in the hands of 
the receiver in order to preserve a 
lien of execution. Denney v. Wil- 
mington Ice, etc., Co., 14 Del. Ch. 352, 
128 A 123. 

iat Ill.— Pease v. Smith, 63 Ill. A. 


[53 C. J.—9] 


La.—Item Co. v. Nu-Grape Bottling 
Co,, 160-La. 975, 107 S,770 Cholding, 
further that the rules for surrender 
of property in bankruptcy or cession 
of property for benefit of creditors do 
not apply to receivership); Duval v. 
T. P. Ranch Co., 151 La, 142, 91 S 656, 
658 [quot Cyc]. 

N. J.—Squire v. Princeton Light- 
ing Co., 72 N. J. Eq. 883, 68 A176; Van 
Steenberg vy. E. R. Parsil Button Co., 
(Ch) s4 Aw as5- 


N. Y.—Walling v. Miller, 108 N. Y. 


173, 15 NE 65, 2 AmSR 400; Daven- 
port.v. Kelly,’ 422 N- Y.. 193% Becker 
v. Torrance, 31 N. Y. 631; Beardslee 


v. Ingraham, 106 App. Div. 506, 94 
NYS W370 (so NVCivProc 55 (rev on 
other grounds 183 N. Y. 411, 76 NE 
476, 8 LRANS 1073]; Peo. v. National 
Mut. Ins. Co., 19 App. Div. 247, 46 


NYS 102; Matter of Muehlfeld, etc., 
Piano Co., 12 App. Div. 492, 42 NYS 
802,26" NYGivProc 90; = Bergin ~ v. 


Deering, 70 Hun 379, 24 NYS 36; Mat- 
ter of Pond, 21 Mise. 114, 46 NYS 
999; Rich v. Loutvel, 9 AbbPr 356, 
18 gece 121. 

C.-—Roberts v. Bowen Mfg. Co., 
169. N.C. 27, 85 SE 45. 


Wis.—Ford v. Plankinton Bank, 87 
Wis. 363, 58 NW 766 (right to pro- 
ceeds of execution sale). 


Eng.—Edwards v. Edwards, 2 Ch. 
De O29 : 

[a] Levy of execution before re- 
ceiver has perfected his appointment 
by giving bond, or has taken posses- 
sion of the property, creates a valid 
lien. Edwards vy. Edwards, 2 Ch. D. 
291 [quot Frayser v. Richmond, etc., 
R. Co., 81° Va. 388, 393]. See general- 
ly supra § 129. 

Effect of appointment of receiver 
of corporation on prior execution lien 
see Corporations § 3223. 


Execution liens generally see eee. 
eutions §§ 334-381. 

96. U. S.—Cowden v. Wild Cie 
Min., ete., Co.; 199: Fed. 561, 118 CCA 
35. 

Cal—Von Roun vy. San Francisco 
Super; Cty osscat aos. 

Colo.—Breene y. Merchants’, etc., 
Bank, 11 Colo. 97,.17 P 280; Peo. v. 
Minehyel 9 Colo.vAl 75125476 P1120. 

Ida.—_National City Bank v. Idaho 
Lumber Co., 39 Ida. 677, 229 P 663. 

I1l.—Roseboom y. Whittaker, 132 Ill. 
81, 23 NE 339; Pease v. Smith, 63 Ill. 
Ay «4 ide 

Iowa.—Smith v. Sioux City Nurs- 
ery, etc., Co., 109 Iowa 51, 79 NW 457. 


Mass.—Reynolds Enterprise 


Transp., ete., Co., 198. “Mass. 590,. 85 
NE 110; Kittredge v. Osgood, 161 
Mass. 384, 37 NE 369; Hubbard v. 


Hamilton Bank, 7 Metc. 340. 


Mo.—La Grange Butter Tub Co. v. 
National Bank of Commerce, 122 Mo. 
154, 26 SW 710, 48 AmSR 558. 


Nebr.—Arnold vy. Globe Iny. Co., 
40 Nebr. 225, 58 NW 712; Arnold v. 
Weimer, 40 Nebr. 216, 58 NW 709. 

N. J.—Minchin vy. Paterson Second 
Nat. Bank, 36 N. J. Eq. 436. 


N. Y.—Bennett v. Complete Electric 


ae 


appointment of a receiver of the debtor’s estate, un- 
‘ less the statute so provides.®§ 

[§ 159] (b) Retention of Possession or Delivery 
Where a creditor has lawfully obtained 
a lien upon property by the levy of process and the 
possession of the property is taken thereunder, the 
gives him a right not only to be paid 


Constr.,.Co., 8 App. Div. 302, 40 NYS 
IDG BS Dunlop v. Paterson F. Ins. Co., 
aa) 627 Laff 74-N. Y. 145, 30 AmR 

N. C.—Thompson v. Dillingham, 183 
N. C. 566, 112 SE 321. 


R. I.—Bugbee v. 


Stoller-Hilgers 
Silk Mills, A 


Abie Ree te) bib; ello 760; 
Winsor v. Pilgrim Shoe Mach. Co., 42 
Rel t33, LOSRAY 3977 


Tex.—Florsheim Bros. Dry Goods 
Co. v. Wettermark, 10 Tex. Civ. A. 
102, 30 SW 505. 


Wis.—Ballin vy. Merchants’ Exch. 
Bank, 89 Wis. 278, 61 NW 1118, 46 
AmSR 834, 27 LRA 3857. 


Attachment liens: 
Generally see Attachment §§ 520-589. 
On corporate property see Banks and 
Banking § 500; Corporations § 3224. 


97. Rickman v. Rickman, 180 Mich. 
224, 146 NW 609, AnnCas1915C 1237; 
Baldwin v. Hosmer, 101 Mich. 119, 59 
NW 432, 25 LRA 739 


Lien of garaiahinens generally see 
Garnishment §§ 350-356. 


98. See statutory provisions. 


{a] In Arkansas the levy of execu- 
tion on the property Ofaa judgment 
debtor is not an “attachment” of Such 
property, within Kirby Dig. § 4055, 
authorizing the receiver to intervene 
in every case in which the property 
of an insolvent debtor has, within ten 
days before the filing of such petition, 
been attached, and have all attach- 
ments dissolved. McGuire v. Barn- 
hill, 89 Ark. 209, 115 SW 1144. 


[b] In Massachusetts (1) under 
Rev. L. c 167 § 126 attachments of 
property on mesne process are dis- 
solved by the appointment of a re- 
ceiver to take possession of the prop- 
erty, by “any court of competent ju- 
risdiction in this state.” Thornley v. 
J. C, Walsh Go., 207 Mass. 62, 92-NE 
1007; Reynolds Vv. Enterprise Transp., 
ete, Co., 198 Mass. 590, 85) NE 110s 
Pittsburgh Second Nat. Bank v. J. C. 
Lappe Tanning Co., 198 Mass. 159, 84 
NE 301. (2) The words “any court 
of competent jurisdiction in this com- 
monwealth’” mean any court which is 
subject to the legislation of the com- 
monwealth, and the act does not ap- 
ply to receivers appointed by federal 
courts. Reynolds Via Enterprise 
Transp., etc, Co., “supra. (3) The 
legislature has power, under the 
constitution, to require the _ dis- 
solution of attachments on the ap- 
pointment of a receiver of the prop- 
erty attached only when the property 
can be held under the laws of the 
state for the benefit of creditors who 
prove their claims here. Reynolds v. 
Enterprise Transp., ete., Co., supra. 
(4) That a receivership is ancillary 
does not prevent the operation of the 


statute. Thornley v. J. C. Walsh Co., 
supra; Pittsburgh Second Nat. Bank 
v. J. C. Lappe Tanning Co., supra. 


(5) The statute indicated a legisla- 
tive intent to place all unsecured 
debts on a parity, whether the estate 


is administered as insolvent or in 
equity through a receivership. Old 
Colony Trust Co. v. Medfield, ete., St. 


R. Co., 215 Mass. 156, 192 NE 484, 
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out of the proceeds of the property,®® but also to 
have the property itself retained intact in the hands 
of the sheriff for the purpose of enforcing the lien,? 
at least where the lien creditors are not parties to 
the record,? or where further prosecution of the at- 
tachment proceeding is not enjoined;* and the fact 
that an attachment was discharged for failure to give 
‘a bond will not authorize the receiver to take the 
property from the sheriff’s possession where the re- 
A receiver has no 
right to property of defendant which was taken in 


ceiver’s appointment was void. 


execution before his appointment.° 


property is surrendered in order to avoid a conflict 
of authority, the rights of such creditor will be pre- 
And if property subject to such a lien is 
sold by the order of the court appointing the receiv- 
er, the lien will attach to the proceeds.’ 


served.® 


99. See cases infra note 1. 


1. Pease v. Smith, 63 Ill. A. 411; 
Baldwin v. Hosmer, 101 Mich. 432, 
119, 59 NW 669, 432, 25 LRA 739; State 
v. Washoe County Second Judicial 
Dist.. Ct., 49 Nev. 145, 241 P 317, 43 
ALR 1331; Bergin v. Deering, 70 Hun 
879, 24 NYS 36. 

[a] Lien by levy of execution.— 
Pease v. Smith, 63 Ill. A. 411; Bergin 
Vv. Deering, 70 Hun 379, 24 NYS 36; 
Matter of North American Gutta Per- 
cha Co., 17 HowPr (N. Y.), 549. f 


[b] Garnishment.—The _ receiver 
has no right to interfere with funds 
which have been garnished, before 
the garnishment is determined. Bald- 
win v. Hosmer, 101 Mich. 119, 432, 59 
NW 432, 669, 25 LRA 739. 


2” Pee. vy. Fineh, 19 Colo. A.. 512, 
76 P 1120; Cherry v. Western Wash- 
ington Industrial Exposition Co., 11 
Wash. 586, 40 P 136; State v. Gra- 
ham, 9 Wash. 528, 36 P 1085; State 
v. Chehalis County Super. Ct., 8 Wash. 
659, 35° P 1092; State v. Chehalis 
County Super. Ct., 8 Wash. 210, 35 P 
1087, 25 LRA 354; State v. Snohomish 
County Super. Ct. 7 Wash. 77, 34 P 
430. See also Strickland v. National 
Salt Co., 105 App. Div. 640, 94 NYS 
936 (where an injunction against a 
sale of land by the marshal, who was 
proceeding in an action in a federal 
court under an attachment, was re- 
fused, neither of the parties sought 
to be restrained being a party to the 
action in which the motion was made). 


Strangers in possession claiming 
rights generally see supra § 142. 


Where all parties are before court 
see infra text and notes 9, 10. 


8. Strickland v. Gay, 104 Ala. 375, 
16 S 77. 


[a] Without injunction restrain- 
ing further prosecutions of attach- 
ment proceeding, the sheriff who holds 
property under such attachment will 
not be ordered to deliver the prop- 
erty to a receiver in an action brought 
to have a transfer of property de- 
clared a general assignment. Strick- 
land v. Gay, 104 Ala. 375, 16 S 77 
(which proceeds upon the ground 
that, if such an order were made 
without an injunction, the attach- 
ment suit might proceed to judgment 
and condemnation and the _ sheriff 
might become liable for the property 
levied on, although the possession had 
been taken from him). 


4 -State v. Washoe County Second 
Judicial Dist. Ct., 49 Nev. 145, 241 P 
oLk, 43) AR 1331: 


5. Peo. v. Finch, 19 Colo. A. 512, 
76 P 1120; Hays v. Lycoming F. Ins. 
€o., 99 Pa. 621. 


6 New York Cent. Trust Co. vy. 
Worcester Cycle Mfg. Co., 114 Fed. 
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er.® 


If, however, the 


der the levy.++ 
But on 


659 (where the surrender was for the 
purpose stated, to a receiver of a fed- 
eral court, under an order of court 
providing that the attaching credi- 
tors’ rights should not be prejudiced). 


7. See infra § 421. 


8. Von Roun v. San Francisco Su- 
per. Ct., 58 Cal. 358; Bugbee v. Stoller- 
Hilgers Silk Mills, 45 R. I. 56, 119 A 
760; Byrne vy. Lake Charles First 
Nat. Bank, 20 Tex. Civ. A. 194, 49 SW 


,706. 


“The attaching creditor has no 
vested right to a particular form of 
remedy, but he is entitled to the 
benefit of the security of the attach- 
ment, and the legal priority thus ob- 
tained will be protected in equity by 
the court in the disposition of the pro- 
ceeds from the sale of the assets. In 
the circumstances it was the duty of 
the deputy sheriff to surrender the 
possession of the property attached to 
the receiver when the demand was 
made, The property still remained in 
the custody of the court and subject to 
its control; the possession thereof by 
the order of the court was changed 
from one officer to another officer of 
the same court. The attaching credi- 
tor has not lost the benefit of its 
attachment, but is entitled to prior- 
ity in the payment of its claim to the 
amount of the value of the property 
attached.” Winsor v. Pilgrim Shoe 
Mach. Go., 42 R. I. 73, 105 A 397, 398 
[quot Bugbee v. Stoller-Hilgers Silk 
Mills, supra]. 

[a] In insolvency proceeding upon 
the voluntary petition of the insol- 
vent, under the California statute, it 
was held that, while the sheriff held 
property levied on by attachment 
when the insolvency proceedings were 
commenced, he might be directed to 
turn it over to the receiver. Von Roun 
v. San Francisco Super. Ct., 58 Cal. 358, 
359 (where the court said: ‘It seems 
to be the impression of the counsel 
of the applicants for the writ, that 
they have a lien acquired by virtue 
of the levy which will be lost 
if the property is turned over to the 
Receiver. This is an entire misap- 
prehension of the law. The appoint- 
ment of a Receiver works no injury 
to the least right of any one’’). 


9. State v. King County Super. 
Ct., 36 Wash. 91, 78 P 461 [dist State 
v. Chehalis County Super. Ct., 8 Wash. 
210, 35 P 1087, 25 LRA 354 (where 
sheriff and attaching creditors were 
not parties to the action in which 
the receiver was appointed) and State 
v. Snohomish County Super. Ct., 7 
Wash. 77, 34 P 430 (where the attach- 
ment debtor was a private person and 
not subject to the same rule as an 
insolvent corporation)]; State v. King 
County Super. Ct., 11 Wash. 63, 39 P 
244 [dist State v. Chehalis County 
Super, Ct., supra and State v. Snoho- 


~[§ 159, 


the other hand it has been held that an attaching cred- 
itor is not prejudiced by an order directing the sher- 
iff to turn over the attached property to the receiv- 
So it has been held that, in a suit in which all 
the parties are before the court, property held under 
such process may be ordered into the possession of the 
receiver, especially where the suit involved the equi- 
table distribution of the assets of an insolvent cor- 
poration? or partnership.?° 
where the property is not capable of being reduced 
to the possession of the officer, the effect of an at- 
tachment being merely to create a lien (as in the ease 
of an attachment levied upon land), a receiver of 
another court is entitled to the undisturbed posses- 
sion subject to such lien as might have attached un- 


It has been held that, 


But this distinction has been re- 


mish County Super. Ct., supra in that 
in the case at bar the parties re- 
strained were parties to the suit] 
(where at the suit of the receiver a 
sale was enjoined under an execution 
upon the ground of a _ fraudulent 
preference occasioned by the corpo- 
ration debtor); Ballin v. Merchants’ 
Exch. Bank, 78 Wis. 404, 47 NW 516, 
89 Wis. 278, 61 NW 1118, 46 AmSR 
834, 27 LRA 357 (where the property 
was held under an attachment lien by 
the creditor of an insolvent corpora- 
tion, which creditor and the officer, 
holding the process were before the 
court); Fork vy. Plankinton Bank, 87 
Wis. 363, 58 NW 766 (order appoint- 
ing a receiver on the petition of cor- 
porate creditors to take possession 
of proceeds of an execution sale in 
the sheriff's hands held proper). 
See also Andrews v. Paschen, 67 Wis. 
413, 30 NW 712 (where it appeared 
that, when the action by a stockhold- 
er for dissolution and winding up of 
a corporation was commenced, prop- 
erty of the company was in the pos- 
session of the sheriff under writs of 
attachment, and thereafter another 
attachment was levied upon the same 
property by the officer, and it was 
held that, the receiver could not at- 
tack the validity of the last attach- 
ment by summary motion in the suit 
in which he was appointed and to 
which neither the sheriff nor the at- 
taching creditor was a party; that 
the attaching creditor had a right to 
be heard upon the questions whether 
the stockholder could maintain his ac- 
tion, whether the receiver was prop- 
erly appointed, and whether the at- 
tachment was a paramount lien upon 
the property, and that, in order to 
litigate these questions, the receiver 
must bring an independent action to 
avoid the attachment, making the at- 
taching creditor a party). 


Rights of attaching creditors of 
corporations generally see Corpora- 
tions § 3224. 


10. Byrne v. Lake Charles First 
Nat. Bank, 20 Tex. Civ. A. 194, 49 
SW 706 (where there was an attach- 
ment lien on a part of the property 
of a dissolved firm, its assets were 
then considered as a trust for the 
general creditors, or the general cred- 
itors were considered to have an 
equitable lien, the sheriff and attach- 
ing creditor being parties to the re- 
ceivership proceedings in which the 
latter and the attachment debtor were 
charged to have acted in collusion). 
ate generally Partnership §§ 934, 


il.) In re) Hall, vate. ‘Co: 72 rede 
527 (where the doctrine was adopted 
in order to uphold the title of re- 
ceivers appointed by a federal court 
as against the claim under a levy of 
attachment issued out of a _ state 
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: 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 159-160] 


pudiated in some jurisdictions.1? 


Delay in executing judgment. Where a judgment 
was entered establishing a lien on certain property, 
but an order of sale was not issued until the judgment 
had become dormant, the property, the value of which’ 
exceeded the amount of the judgment, remaining 
meanwhile in the debtor’s possession, a receiver ap- 
pointed on the date the order of sale was issued was 
entitled to possession of such property, subject to 
the right of the judgment creditor to be protected 


in the receivership proceedings.}* 


[§ 160] (2) Acquisition of Liens after Custody of 
Where the court 
in the administration of the assets of a debtor law- 
fully takes into its possession through the medium 
of a receiver the assets and property of the debtor, 


Law Attaches!4—(a) In General. 


court, a distinction being recognized 
in this regard between the effect of 
a levy of an attachment upon per- 
sonalty and a levy upon realty). 


Conflicting jurisdiction between: 
Courts of: 

Different states see Courts § 664. 

Same state see Courts § 586. 
mate ae, federal courts see Courts §§ 

12. Beardslee v. Ingraham, 183 N. 
Y. 411, 76 NE 476, 3 LRANS 1073 
[rev 106 App. Div. 506, 94 NYS 987, 
35 NYCivProc 55] (holding that a 
warrant of attachment from a federal 
court against the property of a cor- 
poration after it is duly filed, etce., 
brings the property constructively 
within the custody of that court un- 
til the attachment is vacated, and that 
in a subsequent action in the state 
court for the dissolution of the cor- 
poration, the latter court cannot en- 
join the United States marshal from 
selling the attached property nor by 
injunction prevent the further prose- 
cution of the action in the federal 
court). 

13. Ripy v. Redwater Lumber Co., 
48 Tex. Civ. A. 311, 106 SW 474. 


14. Cross references: 

Acquisition of lien after receiver ap- 
pointed in another state see infra 
§ 670 et seq. 

Conflicting jurisdiction of courts in 
receivership proceedings generally 
see Courts §§ 586, 647-650, 664. 

Time when legal custody attaches see 
supra §§ 128-130. 

15. re Sateen v. Bancroft-Jones 
Corp., (2d) 958; Central Union 
Trust io. oe A ppalachian Corp., 300 
Fed. 397 [aff 2 ¥ (2d) 585]; Mercan- 
tile Trust Co. v. Southern States 
Land, etc., Co., 86. Fed. 711,°30 CCA 
349; Fidelity Ins., etce., Co. v. Roa- 
noke Iron Co., 81 Fed. 439; Temple v. 
Glasgow, 80 Fed. 441, 25 CCA 540 
[aff 73 Fed. 709]; Clyde v. Richmond, 
etc., R. Co., 56 Fed. 539. 

Ill.— Jackson v. Lahee, 114 Ill. 287, 
2 NE 172. 

JIowa.—Britten v. Sheridan Oil Co., 
205 Iowa 147, 217 NW 800, 802 [quot 
Cyc]. 

Minn.—Danforth v. National Chemi- 
eal Co., 68 Minn. 308, 71; NW 274; 
Watkins v. Minnesota Thresher Mfg. 
Co., 41 Minn. 150, 42 NW 862. 


N. J.—Kelly v. Neshanic Min. Co., 
ToNtad. Dds O19. 

N. Y.—Atty.-Gen. v. Atlantic Mut. 
Pains: Oo, LOOmIN a yc 2 19,3 0N Ie 1937 
Atty.-Gen. v. Continental cain: Coe 
28 Hun 360 [aff 93 N. Y. 680]; Atty.- 
Gen. v. Guardian Mut. L. ins. Uo., 5 
NYS 84. 

Pa.—Cowan v. Pennsylvania Plate 
Glass Co., 184 Pa. 1, 38 A 1075. 

S. C.—Ex p. International Harvester 

Co., 137 S. C. 124, 1384 SH 530; Ex p. 
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no creditor can obtain any preference by lien under 


any judgment rendered thereafter,t> even though 
such judgment may have been entered by leave of 
court,?® and the suit in which it was rendered was 
begun before the receiver took possession;!* and the 
same is true where a judgment was not actually en- 
tered of record or registered until after the appoint- 
ment of a receiver.1§ 
made a lien by an entry nune pro tune as of a time 
before the appointment of the receiver.?® 
failure of the receiver to file a copy of his appoint- 


Such a judgment cannot be 


However, 


ment and qualifications as required by statute will 


Brown, 18 S. C. 87; 
Sar ors: Se ae rates Vv. 
Miz. 'Co.5 97 S:C: 


W. Va.—Wagegy v. Jane Lew Lum- 
ber Co., 69 W. “Vas 666, 72 SE 778 [cit 
Cyc]. 

[a] Since law i such cases knows 
no parts of days, a creditor who ob- 
tains judgment the same day a bill for 
the appointment of a receiver is filed, 
and a restraining oreder issued, is en- 
titled to no pretefence over general 
creditors. Doane v. Millville Mut. Ma- 
ye ak Ins. Co., 48 N. J. Hq. 522, 11 


{b] Time of vesting of receiver’s 
rights: (1) A judgment recovered dur- 
ing the interval between the order ap- 
pointing a receiver and the giving of 
bond by him is not a lien on the prop- 
erty. Connecticut River Banking Co. 
v. Rockbridge Co., 73 Fed. 709 [aff 
80 Bed. 441, 25 CCA 540]. (2) Rela- 
tion of receiver’s title back to time 
or i35 of appointment made see supra 


Ex p. Brown, 15 
Pendleton 


{e] Injunction order restraining 
suits against corporation will not be 
vacated as to one creditor, on his mo- 
tion based merely on the ground that 
the corporation bought goods from 
him when it was insolvent, and was 
known to be so by the directors, with- 
out any showing that such creditor 
was entitled to perfect his judgment 
in preference to other creditors, or 
that a judgment would be of any avail 
to him if perfected. Carson v. New 
York Terminal Express Co., 74 Hun 
536, 26 NYS 639. 


Judgment lien on property of cor- 
poration in hands of receiver see Cor- 
porations § 3223. 


16. Cowan v. Pennsylvania Plate 
Glass Co., 184 Pa. 1, 38 A 1075. 


17. Lang v. Macon Constr. Co., 101 
Ga. 348, 28 SE 860; Branan v. Excel- 
sior Shoe Co., 94 Ga. 465, 20 SH 131. 


18. Jennings v. Philadelphia, etc., 
R. Co., 23 Fed. 569; Ferris v. Chic- 
Mint Gum Co., 14 Del. Ch. 270, 125 A 
343; In re Immanuel Presb. Church, 
112 La. 348, 36 S 408; Bell v. Chicago, 
Ct Rs Co., 34 La. Ann. 785;! Odell 
Hardware Co. v. Holt- Morgan Mills, 
173 N.C... 308, 92 SE 8. 


[a] Statute, abolishing judgment 
rolls and directing that the judgment 
record shall be made up by entering 
the pleadings, judgments, etc., in a 
separate book, and that until this is 
done the verdict or rule for judgment 
in the minutes shall be held and taken 
in the court in which the same is ob- 
tained to be the record of the judg- 
ment and shall be received in evidence 
in such court, as such judgment, etc., 
authorizes a court to treat the entries 
or rules for judgment in its own min- 
utes as evidence of the record of a 
judgment before the clerk has had 
time to make up the record, but does 


render a judgment, the transcript of which was filed 
after the appointment, a superior lien.?° 
the general rule that property which has passed into 
the hands of a receiver is in the custody of the 
court,?? and therefore is not subject to attachment,?? 


So it is 


not repeal an existing statutory pro- 
vision that no judgment shall affect or 
bind any lands, etec., but from the time 
of the actual entry of such judgment 
in the minutes or records of the court, 
so as to impress a lien on land by vir- 
tue of a verdict where the judgment is 
not entered before the appointment of 
a receiver, Jennings v. Philadelphia, 
ete., R. Co., 23 Fed. 569. 

19. Odell Hardware Co. v. Holt- 
Morgan Mills, 173 N. C. 308, 92 SE 8; 
Cowan vy. Pennsylvania Plate Glass 
Co., 184 Pa. 1, 38 A 1075. 


20. Ferris v. Chic-Mint Gum Co., 
14 Del. Ch. 270, 125 A 348. 

21. See supra § 118. 

22. U. S.—Central Trust Co. vy. 
Wheeling, etc., R. Co., 189 Fed. 82; 
The Roslyn, 20 F. Cas. No. 12,068, 9 
Ben. 119. 


Whanece ian ae v. Heard, 100 Ala. 515, 


Ark.—Walker v. Geo Taylor 
Commn, Co., 56 Ark. 1, 18 Sw 1056, 19 
SW 601 


Ill.—Holbrook v. Ford, 153 Ill. 633, 
ted 1091, 46 AmSR 917, 27 LRA 


Kan.—Fleeger v. Swift, 122 Kan. 6, 
2od7 Pest? “Missourl (Pac wi Oumve 
Love, 61 Kan. 433, 59 P 1072. f 

La.—State v. Ellis, 45 La. Ann. 1418, 
14 S 308; Gest v. New Orleans, etce., 
R., Co., 30 La. Ann. 28. 


Md.—Glenn vy. Gill, 2 Ma. 1. 


Mass.—Atlas Bank v. Nahant Bank, 
23 Pick. 480. 


Mich.—Rickman y. Rickman, 180 
veeos 224, 146 NW 609, AnnCas1915C 


Miss.—Benjamin y. Staples, 93 Miss. 

507, 47 S 425. 
; N. Y.—Farmers’ L. & T. Co. v. Bank- 
ers’, etc., Tel. Co., 148 N.. Yo 315, 42 
NE 708, 51 AmSR 690, 831 LRA 403; 
Woerishoffer v. North River Constr. 
Co., 99 N. Y. 398; National Broadway 
Bank v. Sampson, 85 App. Div. 320, 83 
NYS 426 [aff on other grounds 179 N. 
Y. 213, 71 NE 766, 103 AmSR 851, 66 
LRA 6061; Mosher v. Supreme Sitting 
O. I. H., 88 Hun 394, 34 NYS 816; In 
re Schuyler Steam Tow-Boat Co., 18 
NYS 89 [aff 64 Hun 384, 19 NYS 565 
(aff 186 N. Y. 169, 32 NE 623 [rev on 
other grounds 154 U. S. 256, 14 SCt 
1019, 38 L. ed. 981])]. 

N. D.—Woodhull v. Farmers’ Trust 
Co., 11 N. D. 157, 90 NW 795, 95 AmSR 
712. 

Pa.—Line v. Carlisle Mfg. Co., 5 Pa. 
Dist.. 642, 18. Pa. Co. 370. 

R. I.—Jablouski v. Simons Land Co., 
AGa alee, eater amon 

S.'C,—Carroll vy. Cash Mills, 125 S. 
Crs32,) 8) SB 290): Regenstein We 
Pearlstein, 30. S.-C. 192, 8 SE 850. 

Tex:—Reisner v. Gulf, etc., R. Co., 
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execution,?? or garnishment,?4 unless by leave of 
the court appointing the receiver;?° and in a suit in 
which the custody is for the benefit of all creditors, 
it cannot be withdrawn and the property seized for 
Any attempt thus 
to interfere with property held by the court through 


the benefit of a single creditor.*°® 
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the medium of its receiver will constitute a con- 


89 Tex. 656, 36 SW 53, 59 AmSR 84, 
S36 LRA ie Texas) Trunk KR. Co: 'v: 
Lewis, 81 Tex. 1, 16 SW 647, 26 AmSR 
176; City Nat. Bank v. Merchants’ 
xe Bank, 7 Tex. Civ. A. 584, 27 SW 
48, 


See Tropical Trading Co. v. Succari, 
2 Canal Zone 149 (where receiver 
appointed pending foreclosure sale 
of mortgaged property subsequent to 
attachment of rents accruing during 
receivership gives no right against 
mortgagee). 


{a] Property assigned for benefit 
of creditors.—After the appointment 
of a receiver in the chancery court of 
property assigned for the benefit of 
ereditors, the assignee having failed 
to qualify, the court holding that a 
justice of the peace could not upon an 
attachment sued out of his court de- 
cide that the assignment was void and 
sustain the attachment, nor could the 
circuit court on appeal from the jus- 
tice, although the attachment need 
not be dismissed. Walker v. Geo. Tay- 
lor Commn. Co., 56 Ark. 1, 18 SW 1056, 
19 SW 601. 


Property in custody of receiver of: 
Corporation see Corporations § 3224. 
Partnership see Partnership § 934. 


Right to levy attachment on prop- 
erty in custody of law generally see 
Attachment §§ 391-394. 


23. U. S.—Wiswall v. Sampson, 14 
How. 52, 14 L. ed. 322; Grosscup v. 
German Sav., etc., Soc., 162 Fed. 947; 
Mercantile Trust Co. v. Baltimore, 
étc., R. Co:, 79 Fed: 389. 


Ala.—Dugger v. Collins, 69 Ala. 324. 


23 Samet ead County vy. Adams, 7 Cal. 


Colo.—Clear Creek Power, etc., Co. 
vy. Cutler, 79 Colo. 355, 245 P 939, 48 
ALR 239; Peo. v. Finch, 19 Colo. A. 
SUA eO) ee AZO, 


Ga.—Coker v. Norman, 162 Ga. 238, 
133 SE 243. 


Ill.—Jackson v. Lahee, 114 Ill. 287, 2 
NE 172. 


Iowa.—Martin v. Davis, 21 Iowa 535. 


Kan.—Cramer vy. Iler, 63 Kan. 579, 
66 P67. 


La.—Metropolitan Bank y. New Or- 
leans Brewing. Assoc., 51 La. Ann. 
1525, 26 S 418; Nelson y. Conner, 6 
Rob. 339. : 


Mass.—Hills v. Parker, 
508, 15 AmR 63. 


N. Y.—Walling v. Miller, 108 N. Y. 
173, 15 NE 65, 2 AmSR 400; Woerish- 
offer v. North River Constr. Co., 99 
N. Y. 398, 2 NE 47; Gouverneur v. 
Warner, 4 N. Y. Super. 624, 3 Code 
Rep. 205; Chapman v. Douglas, 5 Daly 
244; Fox v. Union Turnp. Co., 37 Misc. 
310, 75 NYS 464; Storm v. Waddell, 2 
Sandf. Ch. 494. 


Oh.—Coe v. Columbus, ete., R. Co., 
10 Oh. St. 372, 75 AmD 518. 


Okl.—Foster vy. Field, 13 Okl. 230, 
74 P 190. 


Pa.—Thompson v. McCleary, 159 Pa. 
189, 29 A 254 (although the claim 
may be established as in equity in the 
court in which the receiver is ap- 
pointed); Robinson vy. Atlantic, etce., 
R. Co., 66 Pa. 160; Robinson v. Ohio, 
ete. RR. Co. 2) Bittsb, 2572 


S. C.—Cleveland v. McCravy, 46 S. 
@l 252, 24 SH 175. : : 


111 Mass. 


S. D.—Hundley Dry Goods Co. v. Al- 
bien, 32 S. D. 60, 142 NW 49. 


Tex.—Harrison v. Waterbury, 27 
SW 109; Ellis v. Vernon Ice, etc., Co., 
86 Tex. 109, 23 SW 858; Edwards v. 
Norton, 55 Tex. 405; Pruett v. Forten- 
berry, (Civ. A.) 254 SW 592. 


Wash.—Daniel v. Reid, 114 Wash. 
211, 194 P 979; Allen v. Stallcup, 13 
Wash. 631, 43 P 884. 


Wis.—Hagedon v. State Bank, 1 
Pinn. 61, 39 AmD 275. 


Eng.—Lane v. Sterne, 3 Giffard 629, 
66 Reprint 559. To same effect Try v. 
Try, 13 Beav. 422, 51 Reprint 163. 


[a] If creditor claims that proper- 
ty is improperly in hands of receiver, 
he must apply to the court appointing 
the receiver to release it, so that he 
may levy on it. Croy v. Marshall, 3 
Oh. Cir. Ct. 489, 2 Oh. Cir.,Dec. 280. 


[b] Notice to parties.—Notice of 
an application to a federal court for 
leave to levy an execution from a state 
court on property in the hands of a 
receiver of the federal court, based 
on the ground that the property was 
attached on process from the state 
court before it came into the receiv- 
er’s possession, Should be given the 
parties to the suit in the federal court, 
and notice to the receiver is not suffi- 
cient. In re Hall, etc., Co., 69 Fed. 425. 


{c] In Virginia property in the 
hands of a receiver cannot be levied 
on under an execution, but under Code 
§ 3601 the lien of a fieri facias, with 
certain exceptions, extends to all the 
debtor’s personalty, whether capable 
of being levied on or not. Davis v. 
Bonney, 89 Va. 755, 17 SE 229. 


Property in custody of receiver of: 
Corporation see Corporations § 3223. 
Partnership see Partnership § 934. 


_ Right to levy execution on property 
in custody of law generally see Execu- 
tions §§ 107-110. 


24. Richards v. Peo., 81 Ill. 551; 
Pleeger v. Swift, 122 Kan. 6, 251 P 
187; Missouri Pac. R. Co. v. Love, 
61 Kan. 433, 59 P 1072; Columbian 
Book Co. v. De Golyer, 115 Mass. 67; 
Reisner v. Gulf, etc., R. Co., 89 Tex. 
656, 36 SW 53, 59 AmSR 84, 33 LRA 
171i; Chailenge Co. v. Sartin (Téx. 
Civ. A.) 260 SW 313. 

Liability of receiver to garnish- 
ment generally see Garnishment § 86. 

25. See infra § 162. 


26. Knode v. Baldridge, 73 Ind. 54; 
Metropolitan Bank v. New Orleans 
BoE vate Assoc., 51 La. Ann. 1525, 26 


27. %Ill—Holbrook y. Ford, 153 Ill. 
633, 39 NE 1091, 46 AmSR 917, 27 
LRA 324. 


Kan.—Missouri Pac. R. Co. v. Love, 
OL Kany 433, 598k 1072: 


Mich.—Campau vy. Detroit Driving 
Club, 1380 Mich, 417, 90 NW 49. 
N. Y.—Farmers’ L. & T. Co. v. 
Bankers’ ete., Tel. Co., 148 N. Y. 315, 
2) 


4 
tae 707, 51 AmSR 690, 31 LRA 


Oh.—Coe vy. Columbus, ete., R. Co., 
10 Ob Sts372; 75 AmDr5 18, 


Pa.—Com, v. Young, 11 Phila. 606. 

Eng.—Lane v. Sterns, 3 Giffard 629, 
66 Reprint 559. 

[a] Attachment of property m the 
hands of a receiver is a contempt. 


[§ 160 


tempt;27 no lien can be acquired by such interference 
so as to ereate a preference against other creditors 
entitled to share equitably in ‘the distribution of the 
estate,?® and if a valid lien had been acquired before 
the appointment of the receiver and the attaching 
of the court’s jurisdiction, the proceedings to en- 


Holbrook v. Ford, 153 Ill. 633, 39 NE 
1091, 46 AmSR 917, 27 LRA 324; 
Sercomb vy. Catlin, 128 Ill. 556, 21 NE 
606, 15 AmSR 147; Farmers’ TA 
Tt .Go, vi. Bankers’; ete, ‘Lels Co. w1gs 
N. Y¥. 315, 42 NE 707, 51 AmSR 690; 
31 LRA 403. 


{b] Levy of execution on prop- 
erty in the hands of a receiver is a 
contempt. Campau v. Detroit Driv- 
ing Club, 130 Mich. 417, 90 NW 49; 
Coe v. Columbus, ete., R. Co., 10 Oh. 
St.. 372,75 AmD 518; Lane v., Sterne, 
3 Giffard 629, 66 Reprint 559. 


{c] Garnishment after appoint- 
ment of a receiver constitutes a con- 
tempt. Richards v. Peo., 81 Ill. 551; 
Missouri Pac. R. Co. v. Love, 61 Kan. 
433, 59 P 1072. 


{d] Execution creditor who levies 
on property in the hands of a receiv- 
er is guilty of a contempt. Coe v. 
Columbus, etc., R. Co., 10 Oh. St. 372, 
75 AmD 518; Lane v. Sterne, 3 Gif- 
fard 629, 66 Reprint 559. 

[e] Sheriff who seizes property in 
the hands of a receiver, without leave 
of court, is liable for a contempt. 
Com. v. Young, 33 LegInt (Pa.) 160; 
Com. y. Young, 11 Phila. (Pa.) 606; 
Lane v. Sterne, 3 Giffard 629, 66 
Reprint 559. 

[f] Officer may be required to 
withdraw his levy and answer for the 
contempt. Coe v. Columbus, etc., R. 
Co., 10 Oh. St. 372, 75 AmD 518 (where 
the objection to the levy was not 
raised in the court below, however, 
and permission was inferred in the 
appellate court). And see Russell vy. 
East Anglian R. Co., 3 Maen. & G. 
104, 49 EngCh 80, 42 Reprint 201 
(where the sheriff submitted and was 
not committed, but was ordered to 
withdraw). 


Interference with receiver’s posses- 
sion as constituting contempt gen- 
erally see supra § 138. 


Where possession not disturbed see 
infra § 161. 


28. Conn.—Longstaff v. Hurd, 66 
Conn. 350, 34 A 91; In re New Haven 
Wire Co. Cases, 57 Conn. 352, 18 A 
266, 5 LRA 300. 


N. Y.—National Park Bank v: 
Clark, 92 App. Div. 262, 87 NYS 185; 
Mosher v. Supreme Sitting O. I. H., 
88 Hun 394, 34 NYS 816; Peo. v. Mu- 
tual Ben, L. Assoc., 86 Hun 219, 33 
NYS 191; Dickey vy. Bates, 13 Misc. 
489, 85 NYS 525. 


Oh.—Coe v. Columbus, etc., R. Co., 
10 Oh. St. 372, 75 AmD 518. 


S. C.—Regenstein v. Pearlstein, 30 
S. Cc. 192, 8° SHE 850; “Clinkscales: v. 
Pendleton Mfg. Co., 9 S. C. & 


Tenn.—McDonald | v. Charleston, 
etc., R. Co., 93 Tenn. 281, 24 SW 252. 


Wis.—Hagedon v. State Bank, 1 
Pinn. 61; 39) AmiD 275. 


[a] Equity of second mortgage is 
held to be superior to the rights of 
a creditor who has been permitted 
to levy an execution on a part of per- 
sonal:property of a corporation in- 
cluding a portion of property acquired 
subsequent to the date of both the 
second and their mortgages, the levy 
having been made after the action 
was brought and while the property 
was in the hands of a receiver. Coe 
vy. Columbus, vetes RR. Col 0) Ohe ist. 
872, 75 AmD 518. 


Ee TT ee aa a hg Se rs 
.\ Hor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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force it are suspended,?® unless leave of court is ob- 
tained to go on,®® and any sale under such process 
without leave of the court appointing the receiver 
will be illegal and void and no title will pass to the 
purchaser.** The same rules apply where the judg- 
ment is rendered, or the attachment, execution, or 
other process is issued by, a federal. court and the 
property is in the hands of a receiver appointed by 
the state court,*? or vice versa.** But where a re- 
ceiver, improperly appointed, holds funds which are 
ordered to be turned over to defendant, and on mo- 
tion of defendant’s assignee the court orders pay- 
ment to him, such order will not protect the re- 
ceiver against an attachment by a creditor of defend- 
antes 


Qualification of rule. Where a receiver is appoint- 
ed pendente lite for the sole object of: preserving 
and protecting the property, as distinguished from 
a receivership for the general administration of as- 
sets, it has been held that one who has obtained 
a judgment during the existence of the receivership 
may enforce the same against the property in the 
receiver’s hands.*® Where a receiver, under the or- 
der appointing him, can merely collect rents coming 
from the property involved, the title or ownership to 
the property is not affected, and it can be sold on 
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execution subject to all rights and equities.2® And it 


has been held that the judgment debtor may, by his 
acts, preclude himself from claiming the protection 
of the doctrine of custodia legis as against a sale on 
execution.** 


Receiver as attaching creditor. A person ap- 
pointed as receiver cannot continue an attachment 
suit brought by him against the debtor, but must sus- 
pend the suit and present his claim for allowance.** 


Protection against unrecorded conditional sale. A 
person recovering judgment after appointment of a 
receiver is within the purview of a statute requiring 
a conditional sale contract to be recorded in order to 
render it valid as against a judgment creditor with- 
out notice, and the judgment is entitled to protec: 
tion as against the unrecorded contract.®® 


[§ 161] (b) When Custody or Possession of Re- 
ceiver Not Disturbed. The levy of an execution has 
been held not to be a contempt if it does not amount 
to an actual disturbance of the receiver’s posses- 
sion,*® and sometimes, under such a condition, the 
case may be such that a party can go on with his 
remedy and sell property, notwithstanding the ap- 
pointment of a receiver and consistently with the 
general rules against interference with the receiver’s 
possession.*? So it has been held that a levy of ex- 


5 


29. Peo. v. Finch, 19 Colo. A. 512,] NE 623 [rev on other grounds 154 [a] This rule has been applied 
76 P 1120; Dann Mfg. Co. v. Park-|U. S. 256, 14 SCt 1019, 388 lL. _ed.| where property in the hands of a re- 
hurst, 125 Ind. 317, 25 NE 347; Rick- | 981])]; Ex p. International Har-| ceiver was placed there on applica 
man v. Rickman, 180 Mich. 224, 146] vester Co., 137 S. C. 124, 134 SE 530.| tion and for the benefit of the judg- 
NW 609, AnnCasi915C 1237; Cass v. Conflict of jurisdiction between] ent creditor, who caused execution 


Sutherland, 98 Wis. 551, 74 NW 337. 


Suspension of ordinary remedies 
generally see supra §§ 150, 151. 


30. Brady v. Johnson, 75 Md. 445, 
26 A 49, 20 LRA 737. See also infra 
§ 162. g 

31. U. S.—Wiswall v. Sampson, 14 
How. 52, 14 L. ed. 322. 

Ala.—Dugger v. Collins, 69 Ala. 324. 


Md.—Brady v. Johnson, 75 Md. 445, 
26 A 49, 20 LRA 787. 


N. C.—Pelletier v. Greenville Lum- 
bersCo., 123 0N.4C, 596; 31) SH 855, 68 
AmSR 837; Skinner v. Maxwell, 68 
N. C. 400. 


S. D.—Hundley Dry Goods Co. v. 
Albien, 32 S. D. 60, 142 NW 49, 64 
[citCyc]. 

Tex.—Ellis v. Vernon Ice, etc., Co., 
86 Tex. 109, 23 SW 858; Russell v. 
Texas, etc., iF, Co., 68 Tex. 646, 5 SW 
686; Edwards vy. Norton, 55 Téx. 405. 


Wis.—Cass v. Sutherland, 98 Wis. 
551, 74 NW 337. 


[a] In New York (1) the rule 
stated in the text has been affirmed. 
Walling tv. Miller OS -N. W073, ) 15 
NE 65, 2 AmSR 400; Beardslee v. 
Ingraham, 106 App. Div. 506, 94 NYS 
937, 35 NYCivProc 55 [rev on other 
grounds 183 N. Y. 411, 76 NE 476, 3 
LRANS 1073]; Fox v. Union Turnp. 
Co., 87 Misc. 308, 75 NYS 464; French 
v. Pratt, 7 NYS 240. (2) But where 
the sheriff had levied on and taken 
into possession property of a corpo- 
ration before it was dissolved and a 
receiver appointed, it was held that 
a sale by the sheriff thereafter is at 
most irregular and not void. Moore 
v. Potter, 155 N. Y. 481, 50 NE 271, 63 
AmSR 692; Varnum v. Hart, 119.N. 
Y. 101, 23 NE! 183, [dist Walling v. 
Miller, supra]. 

32. Wiswall v. Sampson, 14 How. 
(U. S.) 52, 14 L. ed. 322; Beardslee v. 
Ingraham, 106 App. Div. 506, 94 NYS 
937, 35 NYCivProc 55 [rev on other 
grounds 183 N. Y. 411, 73 NE 476, 3 
LRANS 1073]; In re Schuyler Steam 
Tow-Boat.Co., 18 NYS 89 [aff 64 Hun 
384,19 NYS 565 (aff 136 N. Y. 169, 32 


state and federal courts in receiver- 
ship proceedings generally see Courts 
§§ 647-650. 

33. Moran v. Sturges, 154 U.S. 256, 
LASS Cte L019 eS 8h Iam ediar9 Sadi; melo xp: 
Tyler: (147%, OU. -S: 164,13 SCt. 785, 37 
L. ed. 689; International-Great North- 
ern R. Co. v. Bexar County Dist. Ct. 
Clerk, 4 F. (2d) 19 [writ of error 
dism 269 U. S. 593 mem, 46 SCt 23 
mem, 70 L. ed. 429 mem]. 


34. Doggett v. Johnson, 
21, 265) 2-673. 


35. U. S—Johnson v. Garner, 233 
Med. 756epai6 slauot Cyeill, gAnd see 
Moore v. Southern States Land, etc., 
Co., 83 Fed. 399 (holding that until 
the court has made some decree show- 
ing that the ulterior intent is to make 
an equitable distribution of the fund 
and giving notice to creditors to. file 
their claims such creditors may sue 
at law, and while the recovery of a 
judgment after the appointment of a 
receiver will not confer a lien, the 
court will recognize the priority of 
the judgment as one which should be 
enforced in equity). See also Hol- 
laday Case, 29 Fed. 226 (where the 
rule was recognized, although not 
adopted because opposed to what the 
court considered a dictum in Wiswall 
v. Sampson, 14 How. 52, 14 L. ed. 
322). 

Iowa.—Britten v. Sheridan Oil Co., 
205 Iowa 147, 217 NW 800, 802 [quot 
Cyc]. 

Ma.—Ellicott v. 
Co., 7 Gill 307. 


Pa.—Cowan v. Pennsylvania Plate 
Glass Co., 184 Pa. 1, 38 A 1075. 


W. Va.—Meyers v. ‘Washington 
Heights Land Co., 107 W. Va. 6382, 
149 SE 819; Wagegy v. Jane Lew Lum- 
ber Co., 69 W. Va. 666, 72 SE 778. 

386. Daniel v. Reid, 114 Wash. 211, 
LOA PES TO 

[a] Purchaser takes title subject 
to the receiver’s right to collect and 
receive the rents. Daniel v. Reid, 114 
Wash. 211, 194 P 979. 

37. Daniel v. Reid, supra. 


82 Mont. 


U. S. Insurance 


to be issued and levied on the prop- 
erty, and the judgment debtor had at 
all times opposed the appointment of 
a receiver and the taking possession 
of the property by the court, and had 
appealed. from the order appointing 
the receiver, and done everything .he 
possibly could to keep the property 
‘out of the possession of the court: 
Satan: v. Reid, 114 Wash. 211, 194 P 


38. Roberts v. Letchworth, 
Ark. 490, 192 SW 375. 


39. Cooper v. Philadelphia Worsted 
Come GNe Je Ole bi) Auto. 


40. Kentucky Southern Bank vy, 
Ohio Ins. Co., 22 Ind. 181; Albany 
City Bank v. Schermerhorn, 10 Paige 
CNS YOO 2635" Albany Citys Bank iw: 
Schermerhorn, 9: Paige: GN: Y2) 372, 
38 AmD 551. 


[a] Illustration—Where defend- 
ant in a creditors’ bill had let his 
lands to be cropped on shares, and a 
receiver subsequently appointed went 
on the land and gave notice to the 
tenants of his appointment, and re- 
quested them to deliver to him de- 
fendant’s share of the growing crops, 
after which the sheriff, without no- 
tice of the appointment of the receiv- 
er, levied on the crops and advertised 
them for sale, but, on being in- 
formed of the claim of the receiver, 
consented that the receiver should 
take possession of them and dispose 
of defendant’s interest therein, and 
hold the proceeds subject to the order 
of the court in which the creditors’ 
bill was filed, it was held, that the 
sheriff was not guilty of. contempt. 
Albany City Bank v. Schermerhorn, 
10 Paige (N. Y.) 263. 


41. Darling v. Wyoming Coal, ete, 
Co., 2 Kulp (Pa.) 142. 


[a] Illustration.—Where a receiver 
was appointed in a divorce proceeding 
under a statute providing for ‘the se- 
curing of alimony, it was held that’a 
judgment creditor of defendant in'the 
divorce suit, seeking to enforce his 
lien on lands in other counties, by 
sale, would lose ‘his lien unless he 
should take the necessary steps to 
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ecution and a sale thereunder, the sheriff not taking 
possession, is not a contempt of court,*? although 
the purchaser could not interfere with the receiver’s 
possession without leave,** and that a sale after the 
appointment of a receiver under a levy made before 
such appointment will convey a good title to the pur- 
ehaser;** although the judgment creditor may be 
guilty of contempt in making the sale without ask- 
ing leave of court.4® On the other hand it has been 
held that an execution sale of land in possession of 
a receiver under a judgment obtained before his 
appointment cannot be made without leave of court 
even though it does not actually disturb the receiv- 
er’s possession,*® whether the levy was made before*? 
or after*® the appointment. It has also been held 
that personal property placed in custody of the law 
by the appointment of a receiver*® cannot be sold 
‘on execution, although the receiver declined to act 
on such.°° 


Property not in custody. Property which under a 
statute is not part of the estate that goes into the 
receiver’s custody is not affected by the appointment 
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and execution may be levied thereon.®t So a levy 
of execution has been held good where the debtor has 
never made an assignment of the property to the re- 
ceiver.°? 

Levy after sale by receiver. A levy of execution 
on property sold and delivered to the purchaser by 
a receiver having possession and acting under the 
authority of the court is not a contempt.** 


[§ 162] (c) Leave of Court. While the general 
rule that property which has been taken into the 
possession of the court and is in the custody of its 
receiver cannot be levied on and sold without its leave 
is well settled,** it is equally clear that in proper cas- 
es such leave may be given, and that a court of equi- 
ty is not required to retain possession of property 
where it would be inequitable to do so;°> and where 
a creditor believes that property is improperly in the 
hands of the receiver, the proper course is to apply 
to the court which appointed the receiver for the 
release of such property in order that it may be pro- 
ceeded against.°* Leave to proceed against the prop- 
erty may be implied.*’ But it is held that a levy and 


venforce it within the period prescribed 
dy the statute for the life of the lien, 
‘and as his rights could not be pro- 
tected in the divorce suit, if leave of 
the court in which such suit was pend- 
ing was necessary, a refusal to grant 
it would be an abuse of discretion; 
such ‘leave was not necessary be- 
cause the enforcement of the lien 
would not interfere with the receiv- 
er’s possession, Petaluma Say. Bank 
v. San Francisco Super. Ct., 111 Cal. 
488, 44 P 177. 


42. Kentucky Southern Bank v. 
Ohio Ins. Co., 22 Ind. 181; Albany 
City Bank v. Schermerhorn, 9 Paige 
CN. Y.)° 372; 38 AmD 551. 


43. Albany City Bank v. Schermer- 
horn, supra. 

44. Chautauque County Bank v. 
Risley, 19 N. Y.| 369, 75 AmD 347; 
Matter of Loos, 50 Hun 67, 3 NYS 
383; Cherry v. Western Washington 
Industrial Exposition Co., 11 Wash. 
586, 40 P 136. 


45. Chautatque County Bank v. 
Risley, 19 N. Y. 369, 75 AmD 347. 


46. Wiswall v. Sampson, 14 How. 
(U. S.) 52, 14 L. ed. 322; Dugger v. 
Collins, 69 Ala. 324; Pelletier v. 
Greenville Lumber Co., 123 N. C. 596, 
31 SE 855, 68 AmSR 837; Ellis v. 
Vernon Ice, etc., Co., 86 Tex. 109, 23 
SW 858; Russell v. Texas, etc., R. 
Co., 68 Tex. 646, 5 SW 686; Edwards 
v. Norton, 55 Tex. 405. See Holla- 
day Case, 29 Fed. 226 (where the 
court, although of the opinion that, 
where a receiver is in possession of 
property, a suit involving merely the 
right to possession, as in a suit to 
redeem from a mortgage, a mere sale 
of such property on the process of 
another court was not an interference 
with such possession, declined to di- 
rect such sale, in deference to the 
opinion in Wiswall v. Sampson, 14 
Tow. CU. S.))52;.14 L. ed. 322). 


47. Wiswall v. Sampson, supra; 
Ellis v. Vernon Ice, etc., Co., 86 Tex. 
109, 23 SW 858. 


48. Dugger v. Collins, 69 Ala. 324; 
Pelletier v. Greenville Lumber Co., 
123 N. C. 596, 31 SE 855, 68 AmSR 


8387; Edwards v. Norton, 55 Tex. 405. 
49. See supra § 118. 

er Skinner v. Maxwell, 68 N. C., 
51. In re West Lancashire R. Co., 

$3 L. T. Rep. N. S. 56. 
52. See case infra this note. 


{a] In Michigan, under a statutory 
proceeding for the dissolution of a 
corporation, the purpose of such re- 
ceivership being first to pay credi- 
tors and second to pay the balance, 
if any, to stockholders, it was held 
that whatever may be the effect of a 
temporary receivership in creating 
priorities, or in regard to possession, 
the statute authorizing lands to be 
sold on execution was inconsistent 
with the idea that, as against the 
debtor himself, such a levy would not 
be good when he has made no assign- 
ment to the receiver, and that when 
the right of the receiver terminates, 
and he has made no sale, or other 
legal disposition of the land, the exe- 
cution title will stand as if there had 


never been a_ receivership. Mont- 
gomery v. Merrill, 18 Mich. 338. 

53. Ex p. Edmondson, 68 Fla. 53, 
66 S 292. 

54. See supra § 160. 

55. U. S.—Scott v. Farmers’ L. & 


TCo., yee Meno 17, 6 COex 852 fanp. 
dism 163 U. S. 686 mem, 16 SCt 1201 
mem, 41 L. ed. 318 mem]. 


Nev.—State v. Washoe County Sec- 
ond Judicial Dist. Ct., 47 Nev. 86, 
217 P 962. 


N. Y.—-Matter of Thompson, 10 
App. Div. 40, 41 NYS 740; Webster 
v. Lawrence, 47 Hun 565. 


N. C.—Pelletier v. Greenville Lum- 
ber Co.,, 123 Ns C5596, 81 SE/8b55,°68 
AmSR 837. 


Olh.—Coe v. Columbus, ete., R. Co., 
10 OM Ste reese oA), bls. 


Wis.—Cass v. Sutherland, 98 Wis. 
551, 74 NW” 3387. 


Eng.—Gooch v. Haworth, 3 Beav. 
428, 43 EngCh 428, 49 Reprint 168. 


[a] Where receivership is unduly 
protracted.—(1) Where the action 
does not contemplate a distribution 
of corporate assets among creditors, 
nor the dissolution of the corporation, 
as in an action for an accounting 
against wrongdoing directors, if there 
is no further necessity for a receiver 
and the indebtedness of the corpora- 
tion is not liquidated within a reason- 
able time, the court will refuse long- 
er to restrain creditors from pro- 
ceeding to collect their claims by ordi- 
nary process against the property of 
the corporation. Halpin v. Mutual 
Brewing Co., 91 Hun 220, 36 NYS 151 
[app dism 148 N, Y. 744, 42 NE 1093). 


(2) So it has been held that the court 
has no power to hinder and delay 
creditors of a corporation by with- 
drawing its property indefinitely from 
the pursuit of creditors and it was 
ordered that leave should be given a 
creditor if not promptly paid by the 
receivers, to levy an execution on the 
property subject to the lien of his 
judgment. Scott v. Farmers’ L. & T. 
Co., 69 Fed. 17, 16 CCA 358 [app dism 
163 U. S. 686 mem, 16 SCt 1201 mem, 
41 L. ed. 318 mem]. 


[b] Leave to receiver to sell prop- 
erty of a corporation and distribute 
the proceeds in satisfaction of exe- 
cution liens acquired prior to the ap- 
pointment may be granted. Matter 
of Muehlfeld, etc., Piano Co., 12 App. 
Div. 492, 42 NYS 802, 26 NYCivProc 
90. 


[c] What constitutes leave.— 
Where the receiver was a party to an- 
other action in the same court brought 
to subject land to the lien of execu- 
tion levies, a judgment authorizing 
and directing the sale can be re- 
garded as nothing less than a formal. 
direction by the court appointing the 
receiver that the land be sold by the 
sheriff under execution instead of 
by the receiver. Cass v. Sutherland, 
98 Wisw 551 72 NYS. 337. 


56. Croy v.. Marshall, 4 Oh. Cir. 
Ct. 489, 2 Oh. Cir. Dec. 280; Robinson 
v. Atlantic. "etch Ris 60266 Pa.” UG6O2 
See also Fowler v. Haynes, 2 New 
Rep. 156 (where, by mistake, the re- 
ceiver was put in possession of goods 
not belonging to the estate and it was 
held that the proper course was to 
apply for their release, and not for 
leave to levy). 


57. Pelletier v. Greenville Lumber 
Co., 123 N.C. 596, 31 SE 855, 68 AmSR 
837; Coe v. Columbus, etc., R. Co., 
10 Oh. St. 872, 75 AmD 518. 


[a] Ilustrations.—(1) The vaca- 
tion of an order restraining a judg- 
ment creditor from selling land in 
the hands of a receiver may be taken 
impliedly to give leave to sell. Pel- 
letier v. Greenville Lumber Co., 123 
N. C. 596, 31 SE 855, 68 AmSR 837. 
(2) The sheriff, not having been or- 
dered to withdraw his levy and no 
objection having been made thereto 
in the lower court, it might be in- 
ferred in the appellate court that the 
levy was permitted by the lower 
court. Coe. v. Columbus, etc., R. Co., 
10 Oh. St. 372, 75 AmD 518. 
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sale will not be permitted when the priority of the 
party claiming the hen can be amply protected in 


[§ 163] A. Character and Status of Receiver®°— 
While for some purposes a receiver 
is treated as a representative of the person whose 
- property he is appointed to administer, or of other 
interested parties,°+ strictly speaking he is not, in 
the execution of his trust and the management and 
disposition of the property committed to his posses- 


1. In General. 


\ 
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party. 


having charge 


sion, the representative or agent of any such person 


58. Wheeler v. Walton, etc., Co., 65 
Fed, 720. And see cases supra § 159 
note 8. 

59. Actions by and against receiv- 
ers see infra §§ 527-592. 


60. As described in definition of 
term see supra § 1. 

Receiver appointed in place of ad- 
ministrator see Executors and Admin- 
istrators § 2893. 


61. See infra §§ 164-166. 


62. U. S.—New York, etc., R. Co. 
v. New York, etc.. R. Co., 58 Fed. 268; 
Kansas City Terminal R. Co. v. New 
York Cent. Union Trust Co., 294 Fed. 
32 [certiorari den 264 U. S. 588 mem, 
44 SCt 402 mem, 68 L. ed. 863 mem]; 
U. S. Mortgage, ete., Co. v. Missouri, 
etc., R. Co., 269 Fed. 497 [reh den 272 
Fed. 458, and certiorari den 256 U. S. 


699 mem, 41 SCt 538 mem, 65 L. ed. 
1177 mem]. 
Colo.—Hendrie, ete, Mfg. Co. v. 


Parry, 3% Colo.359 86.b £18: 


Ga.—Hall v. Stulb, 126 Ga. 521, 55 
SE 172; McGarrah v. Southwestern 
Georgia Bank, 117 Ga. 556, 43 SE 987; 
Ocean SS. Co o. v. Wilder, 107 Ga. 
220, 338 SH 179; vaca vy. North, etc.. 
R. Cow 59 Ga. 


eee Plate Glass Co. v. 
Kransz, 291 Ill. 84, 125 NE 730; Eckels 
v. Farley, 131 Ill. A. 557; Starrett v. 
Berkovec, 118 Ill. A. 683; Chicago City 
R. Co. v. Peo., 116 Ill. A. 633. 

Ind.—Brock v. Rudug, 69 Ind. A. 
190, 119 NE 491; Marcovich v. O’Brien, 
63 Ind. A. 101, 114 NE 100. 

Iowa.—Fountain v. Stickney, 145 
Iowa 167, 123 NW 947, 1389 AmSR 410. 

Kan.—Jackson v. King, 9 Kan. A. 
160, 58 P 1013. 

Me.—Glidden vy. Rines, 124 Me. 286, 
128 A 4; Morrill v. Noyes, 56 Me. 458, 
96 AmD 486. 


Mass.—Rochester Tumbler Works v. 
Mitchell Woodbury Co., 215 Mass. 194, 
102 NE 488; Harrison v. J. J. Warren 
Co., 188 Mass. 123, 66 NE 589. 

Nebr.—City Sav. Bank v. Carlon, 87 
ee 266, 127 NW 161. 

N. J.—In re Mather’s Sons Co., 52 
N. J. Bq. 607, 30 A 321. 

N. Y.—Stannard v. Reid, 118 App. 
Div. 304,7 103. NYS 2521 afi<195 N.Y. 
530, 88 NE 1132]. 

N. C.—Temple v. Williams, 91 N. C. 

2. 


Oh.—Osborne v. C. D. & M. R. Co., 9 
OhNPNS 561; Marshall v. Walter A. 
Caverly Co., 5 OhNPNS 185. 


Philippine.—Martinez v. Grano, 51 
Philippine 287. 

Porto Rico.—Henna vy. Cabrera, 12 
Porto Rico Fed. 13; Hesse v. Ledesma, 
7 Porto Rico Fed. 283. 

S. C.—Fraser v. Charleston, 13 S. C. 
533. 

Tex.—Texas, etc., R. Co. v. Bledsoe, 
2 Tex..Ciy. A. 88, 20 SW 1135. 


W. Va.—Stevenson v. Wilcox Mach. 


Co., 103 W. Va. 120, 1386 SE 695; La- 
zear v. Ohio Valley Steel Fdy. Co., 
65 W. Va. 105, 63 SE 772. 


Eng.—Bacup v. Smith, 44 Ch. D. 395. 


B. C.—Bottoms v. Pacific Northwest 
Lumber Co., [1929] 4 DomLR 415. 


Ont.—Trusts, ete., Co., Ltd. v. Grand 
Valley R. Co., 34 Ont. L. 87, 24 Dom 
Rais 


“A receiver does not represent the 
justiciable rights of the parties to the 
litigation of which he is receiver, but 
only the protection of the property in 
his hands as such, or the collection of 
that to the possession of which, as 
receiver, he is entitled.” U.S. Mort- 
gage, etc., Co. v. Missouri, etc., R. 
Co., 269 Fed. 497, 501 [reh den 272 
Fed. 458, and certiorari den 256 U. S. 
699 mem, 41 SCt 5388 mem, 65 L. ed. 
1177 mem]. 


-f{a] Thus (1) legatees must repre- 
sent their own interests in a creditor’s 
suit where a receiver has been ap- 
pointed in the place of the executor, 
such receiver not representing them. 
Fraser v. Charleston, 13 S. C. 533. (2) 
A settlement between the administra- 
tor of an ancestor and the receiver of 
the property of his infant heir will not 
conclude the ward, where such set- 
tlement is not reported to and ap- 
proved by the court, Temple v. Wil- 
liams, 91 N. C. 82. 


[b] Distinguished from executor 
or administrator.—An executor or ad- 
ministrator is an officer appointed to 
settle a decedent’s estate and there- 
fore, loosely speaking, represents the 
decedent; but a receiver represents 
the court, and manages and controls 
the property not for the benefit of any 
party to the litigation but for the 
benefit of the public and whomsoever 
in the end it may concern. Glidden v. 
Rines, 124 Me. 286, 128 A 4, 


[c] Service of process on receiver 
of defendant’s property.—(1) A _ re- 
ceiver of a corporation is not its agent, 
so as to justify service of process 
against the corporation on an agent 
acting under the receiver. 
North, ete., R. Co., 59 Ga. 446. (2) 
Service on receiver of corporation or 
his agent in general see Corporations 
§ 3264. 

Liability of parties for acts of re- 
ceiver see infra § 223. 


63. See infra § 166. 


64 U. S.—Atlantic Trust Co. 
Chapman, 208 U. S. 360, 28 SCt 406, 
OP it wae 528; Temmer y. Denver 
Tramway Co., 18 F. (2d) 226; Texas, 
Cte eou ws) Rust, AY Hed 275. 


Ind.—Brunner, ete., Co. v. Central 
Glass Co., 18 Ind. A. 174, 47 NE 686, 
63 AmSR 339. 


Ky.—Mitchell Mach., ete., Co. v. Sa- 
bin, 218 Ky. 289, 291 SW 381. 

Nebr.—Carlon v. City Sav. Bank, 91 
Nebr. 790, 187 NW 852. 

N. Y.—Ahern v. Steele, 115 N. Y. 203, 


232, 22 NE 193, 12 AmSR 778, 5 LRA 
449; Metz v. Buffalo, etc., R. Co., 58 


Cherry v.' 
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the administration of the assets for the creditors and 
no urgent necessity for such sale is shown.®8 


or party,®? except where the proceedings for his ap- 
pointment were collusive,®? and ordinarily cannot 
bind, estop, or conclude any party by his acts;°* 
nor, on the other hand, is he an adversary of any 
A receiver is, rather, for the time being a 
ministerial officer and representative of the court 


of the receivership,®® and has 


N. Y. 61, 17 AmR 201; Stannard v. 
Reid, 118 App. Div. 304, 103 NYS 521. 


Can.—Bottoms v. Pacific Northwest 
Lumber Co., [1929] 4 DomLR 415. 

And see cases supra’ note 62. 

Liability of parties for acts done 
and losses incurred by receiver see in- 
fra? $i223. 

65. Kansas City Terminal R- Co. v. 
Central ‘Union Trust Co., 294 Fed. 32 
[certiorari den 264 U. S..588 mem, 44 
SCt 402 mem, 68 L. ed. 863 mem]. 


66. U.S.—Milwaukee, etc., R. Co. v. 
Soutter, 2 Wall. 510, 17 L. ed. 900; 
Newell v. Byram, 26 F. (2d) 200; 


Northern Finance Corp. v. Byrnes, 5 
KF. (2d) 11; Bingaman v. Common- 
wealth Trust Co., 1 F. (2d) 505; Mat- 
arazzo v. Hustis, 256 Fed. 882; Good- 
man Mfg. Co. v. Pittsburg-Buffalo Co..,. 
222 Fed. 144; Ridge v. Manker, 132) 
Fed. 599, 67 CCA 596; Hubert v. New 
Orleans, 130 Fed. 21, 64 CCA 389; Im 
re National Mercantile Agency, 128 
Fed. 639; Wilder v. New Orleans, 87 
Fed. 843, 31 CCA 249; Meier v. Kan= 
sas Pac. R. Co., 16 F. Cas. No. 9,395, 
5 Dill. 476. See also Standard Oil Co. 
v. Hawkins, 74 Fed. 395, 399, 20 CCA 
468, 33 LRA 739 (holding that a re- 
ceiver is a trustee and “an officer of 
the law’’). 


Ala.—Provident L., ete., Ins. Co. v. 
Elliott, 198 Ala. 230, 73 S 476, 477 [cit 
Cyc]. Compare Meyer v. Johnston, 53: 
Ala. 237 (dictum, that where a mort- 
gage stipulates that in case of default 
the mortgagee should be entitled to 
have a receiver appointed to manage a, 
business or undertaking or carry on 
a work to completion, persons so ap- 
pointed, whether called receivers or 
not, would properly be not officers of 
the court but trustees under the con- 
tract of the parties). 


Alaska.—Decker v. Berners 
Min., ete., Co., 2 Alaska 504. 


Ark.—Chipman vy. Cook, 169 Ark. 
1012, 277 SW 37; Buchanan v. Hicks, 
98 Ark. 370, 136 SW 177, 34 LRANS: 
1200; Choctaw Coal, ete., Co. v. Wil- 
liams-Echols Dry Goods Co, 755 Ark. 
365, 87 SW 632, 5 AnnCas 569. 


Cal.—Kreling v. Kreling, 118 Cal. 
421, 50 P 549, 


Colo,—Hend@drie, ete., Mfg. Co. v. 
Parry, 37 Colo. 359, 86 P 113; Antlers 
Land, etc., Co. v. Fesler, 14 Colo. A. 
201, 59 P 406. 


Del.—In re Frederica Water, etc., 
Co., 10 Del. Ch. 362, 93 A 376; Stock- 
bridge v. Beckwith, 6 Del. Ch. 72, 38 
A 620. 


D. C.—Fields v. U. S., 27 App. 433 
[certiorari den 205 U. S. 292, 27 SCt 
543, 51 L. ed. 807]. 

Fla.—Knickerbocker Trust Co. v. 
Green Bay Phosphate Co., 62 Fla. 519, 
DGS 1699s OD EL, McGowan Coty. 
Ingalls, 60 Fla. 116, 59 S 932; Frisbee 
v. Timanus, 12 Fla. 300. 

Ga.—Albright. v. American Cent. 
Ins. Co., 147 Ga. 492, 94 SE 561; Hall 
v. Stulb, 126 Ga. 521, 55 SE 172; Mc- 
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been referred to in some cases as an “arm’®? of | the court appointing him in other cases as a 


Garrah v. Southwestern Georgia Bank, 
117 Ga. 556, 43 SE 987; Tindall v. Nis- 
bet, 113 Ga. 1114, 39 SE 450, 55 LRA 


225; Ocean SS. Co. v. Wilder, 107 Ga. 
220, 33 SE 179; Sereven v. Clark, 48 
Ga. 41. 


Ill.— Evans v. Illinois Surety Co., 
319 Ill. 105, 149 NE 802 [rev 233 Ill. 
ees Sls Pittsburgh Plate Glass Co. v. 
Kransz, 291 Ill. 84, 125 NE 730; Van- 
dalia v. St: Louis, etce:, R. Co., 309 Ill. 
73, 70 NE 662; Makeel v. Hotchkiss, 
190 Tl. sll, 60 NE 524, 83 AmSR 131; 
Nevitt v. Woodburn, 190) Mh 283) 60 
NE 500; Knickerbocker Vv. McKindley 
Coal, etc., Co., 172 Ill. 535, 50 NE 330, 
64 AmSR 54; Hooper v. Winston, 24 
Tll.. 353; Starrett v. Berkovec, 118 
Til. A. 683; Reardon v. Youngquist, 
189) TAN 3 Chicazo -City, R.. Cov v. 
Peo., 116 Ill. Ne 633; Carroll v. Haigh, 
108 Ill. A. 264 [aff 209 Tl. 576, 71 NE 
317]. See Hansen v. Cole, 189 Tl. A. 
1:9 


. Ind.—Polk v. Johnson, (A.) 76 NE 
634; Fletcher American Nat. Bank v. 
McDermid, 76 Ind. A. 150, 128 NE 
685; Marcovich v. O’Brien, 63 Ind. A. 
101, 114 NE 100; Chicago, etc., R. Co. 
v. Kenney, 29 Ind. A. 506, 68 NE 20. 


Iowa._—Andrew v. People’s Sav. 
Bank, 207 Iowa 948, 222 NW 8; First 
Trust Joint Stock Land Bank v. Ogle, 
208 fowa 15, 221 NW 537; Leach v. 
Farmers’, etc., Sav. Bank, 207 Iowa 
A471, 220 NW 10; Fountain v. Stickney, 
445 Iowa 147, 123 NW 947, 1389 AmSR 
410; State Cent. Sav. Bank v. Fan- 
ning Ball-Bearing Chain Co., 118 Iowa 
‘698, 92 NW 712; Montreal Bank v. 
Chicago, etc., R. Co., 48 Iowa 518. 


Kan.—Fleeger y. Seift, 122 Kan. 6, 
251-P 187, Patrick v.. Hells, 30 Kan. 
680, 2 P 116; Jackson v. King, 9 Kan. 
Ax 1603258 Palo13. 


Ky.—Crump v. Pikeville First Nat. 
Bank, 229 Ky. 526, 17 SW (2d) 436; 
dele B. Claflin Co. Vv. Gibson, 51 SW 
439,21 KyL 337. 


La.—In re New Iberia Cotton 
©o;, 109 La. 875, 33:°S 903. 


Me.—Glidden v. Rines, 124 Me. 

128 A 4; Morrill v. Noyes, 56 Me. 
96 AmD 486. 
. Md.—Castleman y. Templeman, 87 
Md. 546, 40 A 275, 67 AmSR 363, 41 
‘LRA 367; Gaither v. Stockbridge, 67 
“Md. 222, 9 A 632, 10 A 309; Ellicott v. 
UYU. S. Insurance Co., 7 Gill 307; In re 
‘Colvin, 3 Md. Ch. 278. See also Wil- 
-Hiamson v. Wilson, 1 Bland 418 (where 
it was said that a receiver stands in 
many respects analogous to that in 
Which a sheriff stands in relation to a 
court of common law). 


‘.. Mass.—Harrison y. J. J. Warren 
Co., 183 Mass. 123, 66 NE 589 [cit Ellis 
Vv. Boston, CLOT COs) 107 Massy dull. 


.. Minn.—Peterson v. Darelius, 168 
Minn. 365, 210 NW 8388; Henning v. 
Raymond, 35 Minn. 303, 29 NW 182. 


Miss.—Lichtenstein v. Dial, 68 Miss. 
64, 8 S 272. 


' Mo.—State v. Reynolds, 209 Mo. 161, 
107 SW 487, 123 AmSR 468, 15 LRANS 
963, 14 AnnCas 198. 


_, ‘Mont.—Federal Land Bank y. Gal- 
latin County, 84 Mont. 98, 274 P 288. 


.-. Nebr.—State v. Farmers’, etc., Bank, 
114 Nebr. 378, 207 NW 666; Vila ve 
Grand Island Electric Light, ete., Co., 
‘68: Nebr. 222, 94 NW 136, 97 NW 613, 
110 AmSR 400, 63 LRA 791. 


» N, J.—Bull v. International Power 
,Co., 86 N. J. Eq. 275, 98 A 382; Denver 
City Waterworks Co. v. American Wa- 
terworks Co., 81 N. J. Eq. 139, 85 A 826 
[aff 82 N. J. Ea. 365, 388 A 10521]; Boice 
wv. Conover, 54 N. af Eq. 531, 35 A 402 
_ [rev on other grounds 63 N. J. Eq. 273, 
53. A 910]; Lehigh Coal, etec., Co. v. 
New Jersey Cent. R. Co., 41 Ny te Kq. 


Mill 


286, 
458, 


167, 3 A 134 [rev on other grounds 
sub nom. Vanderbilt v. New Jersey 
Cent. RE Course Ne Od 6695. E20 ck: 
188]. 

N. M.—Terry v. Martin, 7 N. M. 54, 
32 Pato 


N. Y.—Peo. v. American L. & T. 
Co., LION. W.-467,. 69 NE~UL053) Mat 
ter of Christian Jensen Co., 128 N. Y. 
550, 28 NE 665, 27 AbbNCas 303, 21 NY 
CivProc 241; Weeks v. Weeks, 106 N. 
Y. 626, 13 NE 96; Atty.-Gen. v. Guard- 
ian Mut. L. Ins. Cone ET dN omens 
Cardot vs Barney, 63 N.Y. 2o8, 20 
AmR 533; Gardiner v. Tyler, 2 Abb. 
Dec. 247, 3 Keyes 505, 3 Transcr. A. 
166, 4 AbbPrNS 463; Stannard v. 
Reid, 118 App. Div. 304, 103 NYS 521 
[aff 195 N. Y. 530, 88 NE 1132]; Shra- 
dy v. Van Kirk, 51 App. Div. 504, 64 
NYS 731; Marshall v. Wendell, 45 
App. Div. 120, 61 NYS 13; Lottimer 
v. Lord, 4 BE. D. Smith 183; Fallon 
v. Egberts Woolen Mill Co., 31 Misc. 
528, 64 NYS 466 [aff 56 App. Div. 585, 
67 NYS 347}; Fowler’s Pet., 9 AbbN 
Cas 268; Corey v. Long, 12 AbbPrNS 
427, 43 HowPr 492 [aff 35 N. Y. Super. 
569. (aff 53 N. Y. 641 mem)]; Merritt 
v. Merritt, 16 Wend. 405. 


N. C.—State v. Norfolk, ete., R. Co., 
152 N. C. 785, 67 SE 42, 26 LRANS 710, 
21 AnnCas 692; Davis v. Industrial 
Mfg. Co., 114 N: G. 321, 19 SH 371, 23 
LRA 322. 


N. D.—Baird v. Lefor, 52 N. D. 155, 
201 NW 997, 38 ALR 807. 


Oh.—Cheney v. Maumee Cycle Co., 
64: (Oh. St.) 2055-60) NE 2 004 9 Puehow. 
American Bonding Co., 26 Oh. Cir. Ct. 
N. S. 44; Bichert v. Hichert, 28 Oh. 
Cir. Ct. 795 faff 74 Oh. St. 512;-78 NE 
1124]; Leman v. MacLennan, 28 Oh. 
Cin Cte 137 Uilait vba Oh St. 643 380 
NE 1129]; Cole v. Up-To-Date Tai- 
loring Co., 25 OhNPNS 481; Herman 
Lackman Brewing Co. v. Payne, 21 
OhNPNS 203; Osborne v. C. D. & M. 
R. Co., 9 OHNPNS 561; Marshall v. 
Walter A. Caverly Co., 5 OhNPNS 185. 


Okl1.—Oklahoma Sheep, ete., Co 
Hastings, 80 Okl. 109, 124 P 523, "925 
[quot Cyc]. 


Or.—Northern Brewery Co. v. Prin- 
cess) Hotel, 78 Or. 453, 153 P 37, Ann 
Casi917C 621. 


Pa.—Pramuk’s App., 250 Pa. 45, 95 
A 326; Schwartz v. Keystone Oil Co 
153, Pa. 283, 25 A 1018; Lett. vy. Thur- 
ber-Whyland Co., 4 Pa. Dist. 239, 15 
Pa. Co. 666. 

Philippine.—Teal Motor Co. v. Ma- 
nila Ct. of First Instance, 51 Philip- 
pine 549; Martinez v. Grano, 51 Phil- 
ippine 287; In re Gomez, 6 Philippine 
647. 


Porto Rico.—Henna y. Cabrera, 12 
Porto Rico Fed. 13; Hesse v. Ledes- 
ma, 7 Porto Rico Fed. 283. 

R. I.—-Mauran v. Crown Carpet Lin- 
ing Co., 28 R. I. 344, 50 A 387; Tilling- 
hast v. Champlin, 4 R. I. 173, 67 AmD 
510. 

S. C.—Peurifoy v. Gamble, 145 S. C. 
1, 142 SE 788. 

S. D.—Aaron v. Security Inv. Co., 
51 Si Dl 53, 211 NW 965. 


Tenn.—Stretch v. Gowdey, 3 Tenn. 


Ch. 565; Payne v.\ Baxter, 2) Tenn. 
Ch PS tTe Compare State v. McMinn- 
Ville, etc.” RiviGow 64 lea Ooi UuNe w= 


man v. Davenport, 9 Baxt. 538; Erwin 
v. Davenport, 9 Heisk. 44 (all holding 
that a receiver appointed by the gov- 
ernor, under a statute providing there- 
for, is a public agent). 


Tex.——Texas, ete. R. Co. w. Gay, 86 
Tex, 571, 26 SW 599, 25 LRA 52; 
Brown v. Warner, 78 Tex. 543, 14 Sw 
1032, 22 AmSR 67, 11 LRA 394; Weems 
Vv. Lathrop, 42 Tex, 207; Continental 
Nat. Bank v. Smith, (Commn. A.) 286 


SW 163; Young v. Colorado, (Civ. A.) 
174 SW 986, 994 [cit Cyel; Malone 
v. Johnson, "45 Tex. Civ. A. 604, 101 
SW 503; Texas, etc,, R. (Co. vy. Bledsoe, 
2 Tex. Civ. A. 88, 20 SW 1135. See 
Silliman y. Lawley, (Civ. A.) 290 SW 
827 (where it was said that a receiv- 
er was acting as a servant of the 
court). 


Vtit—Vermont, ete, kh. Cony, 
mont Cent. R. Co., 46 Vt. 792. 


Va.—Reynolds v. Pettyjohn, 79 Va. 
327; Reverley v. Brooke, 4 Gratt. (45 
Va.) 187. 


W. Va ; 
Coxet08 WwW. Va. 120, 136 SE 695; City 
Bank v. Bryan, 76 W. Va. 481, ’86 SE 
8, LRA1915F 1219; Whyel-v. Jane 
Lew Coal, etce., Co., 67 “Wi Via Gole 
69 SE 192; Lazear v. Ohio Valley 
Steel Fdy. Co., 65 W. Va. 105, 63 SE 
772. 


Wis.—Neeves v. Boos, 86 Wis. 313, 
56 NW 909. 


Eng.—Bacup v. Smith, 44 Ch. D. 395; 
Portman v. Mill, 3 Jur. 356. 


B. C.—Bottoms vy. Pacific North- 
west Lumber Co., [1929] 4 DomLR 
415; Williams v. Dominion Trust Co., 
23: 4B CoEa61: 


Ont.—Trusts, ete., Co., Ltd. v. Grand 
Valley R. Co., 34 Ont. L. 87, 24 DomLR 
Ilya 


And see cases infra notes 67-69. 


“A receiver is the officer, the execu- 
tive hand, of a court of equity.” 
Schwartz v. Keystone Oil Co., 153 Pa. 
283, 286, 25 A 1018. 


[a] From moment of his appoint- 
ment the recéiver is an officer of the 
court. Matter of Christian Jensen 
Co., 128 N. Y. 550, 28 NE 665, 27 Abb 
NCas 303, 21 NYCivProc 241. 


[b] Receiver who acts under 
agreed order (1) is acting as an offi- 
cer of the court as much as he would 
be in acting under an order made with- 
out agreement. Hooper y. Winston, 
24 Ill. 353; H. B. Claflin Co. v. Gib- 
son, 51 SW 439, 21 KyL 337. (2) And 
the fact that particular instructions 
were given by consent of parties does 
not make them any less the instruc- 
tions of the court to its. officer. 
Weems v. Lathrop, 42 Tex. 207. 


[ec] Not public officer.—A receiver 
is an officer of the court, but not a 
public officer within the ordinary 
meaning of that term. Baird v. Lefor, 
52 N. D. 155, 201 NW 997, 38 ALR 807. 


Cross references: 
Property in receiver’s hands as in cus- 
todia legis see supra § 118. 
Supervision of receiver’s possession 
and management by court see infra 
§§ 168-173. 


Ancillary receiver as officer of court 
appointing him and not of court ap- 
pointing primary receiver see infra § 
683. 

67. U. S.—Kennebec Box Co. v. O. 
S. Richards Corp., 7 F. (2d) 290 [rev 
299 Fed. 874]; Oscar Heineman Corp. 
v. Levy, 6 F. (2d) 970, 972 (‘‘the right 
arm of the court’); Metropolitan 
Trust Co. v. North Carolina Lumber 
Co., 162 Fed. 170; Kansas City Termi- 
nal R. Co. v. Central Union Trust Co., 
294 Fed. 32 [certiorari den 264 U. S. 
588 mem, 44 SCt 402 mem, 68 L. ed. 
863 mem]; Coy v. Title Guarantee, 
etc., Co., 198 Fed. 275; International 
Trust Co. v. Decker, 152 Fed. 78, 81 
CCA 302, 11 LRANS 152; Fowler v. 
Osgood, 141 Fed. 20, 72 CCA 270, 4 
LRANS 824 (‘mere right arm of the 
court appointing him’’). 

Ala.—Provident L., etc., Co. v. El- 
liott, 198 Ala. 230, 73 S 476, 477 [cit 
Cyc]; Sullivan Timber Co. v. Black, 
159 Ala. 570, 48 S 870. 


Ver- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 163-164] 


“hand”®® of the court, and in still others as a part of 
So the acts of a receiver are the 
acts of the court for which he acts,7° and, his ap- 
pointment being for the benefit of all parties inter- 
ested,‘? he holds and manages the property for the 
benefit of those ultimately entitled and not primarily 
for the benefit of the party at whose instance the 


its machinery.®® 


appointment was made.‘? 


On change of venue of the receivership suit the 
receiver becomes an officer of the court to which the 


eause 1s removed.*? 


Ark.—Polk vy. Afflick, 168 Ark. 903, 
271 SW 962. 

Conn,.—City Nat. Bank v. Stoeckel, 
103 Conn. 732, 132 A 20. 

Ill.—Sutton v. Weber, 
360. 

Ind.—American Trust, etc., Bank v. 
McGettigan, 152 Ind. 582, 52 NE 798, 
71 AmSR 345. 


100) Dil At 


Iowa.—Leach v. Farmers’, etc., Sav. 
Bank, 207 Iowa 471, 220 NW 10. 
Kan.—-Fleeger v. Swift, 122 Kan. 


Greco PLS. 


Ky.—Crump v. Pikeville First Nat. 
oak 229 Ky. 526, 17 SW (2d) 436. 


a.—Harvey v. Gartner, 136 La, 411, 
67 ¢ 197, AnnCas1916D 900. 


. Me.—Glidden v. Rines, 124 Me. 286, 
128 A 4. 


' Mich.—Detroit Trust Co. v. Wayne 
Cir. Judge, 223 Mich. 49, 193 NW 870. 


Mo.—Gary Realty Co. v. Kelly, 278 
Mo. 450, 214 SW 92; State v. Reyn- 
olds, 209 Mo. 161, 107 SW 487, 123 
AmSR 468, 15 LRANS 963, 14 ‘AnnCas 
198 


N. J.—Seidler v. Branford Restua- 
rant, 97 N. J. Bq. 531, 128 A 166 [aff 
ST Ned. gal 53; 127 AS 36). 


Pa.—Garland v. Wilson, 289 Pa. 272, 
137 A 266. 

Philippine-—Compania Gen. De Ta- 
bacos v. Gauzon, 20 Philippine 261. 
_Vt.—Westinghouse Electric Mfg. 
Co: v.-Barre, etc., Tract., etc.;°Co., 97 
Vt. 306, 126 A 594. 


Wash.—Cole v. Washington Motion 


Picture Corp., 112 Wash. 548, 192 P 
972. 
W. Va.—Stevenson v. Wilcox Mach. 


Co., 103 W. Va. 120, 186 SE 695. 


68. arles A. Eaton Co. v. 
Louis Mark Shoes, 37 F. (2d) 715; 
Bingaman v. Commonwealth Trust 


Co., 1 F. (2d) 505; Metropolitan Trust 
Co. v. North Carolina Lumber Co., 162 
Fed. 170; In re National Mercantile 
Agency, 128 Fed. 639. 


Ala.—Sullivan Timber Co. v. Black, 
159 Ala. 570, 48 S 870. 


Ill. —Chicago, Title, ete, Co. v. 
Caldwell, 58 Ill. A. 219. 
Ind.—Hay v. McDaniel, 26 Ind. A. 


683, 60 NE 729. 


Towa.—Manker v. Phoenix Loan 
Assoc., 96 NW 982; State Cent. Sav. 
Bank Vv. Fanning Ball- Bearing Chain 
ee 118 Iowa 698, 92 NW 712. 


an.—Jackson v. King, 9 Kan. A. 

160, 58 P1013. 

Me.—Glidden v. Rines, 124 Me. 286, 
128 A 4. 
ee eee ee ON v. Wilson, 1 Bland 

Mo.—State v. Reynolds, 209 Mo. 161, 
Ave SW 487, 123 AmSR 468, 15 LRANS. 

Oh.—Osborne y. C. D. & M. R. Co., 9 
OhNPNS 561. 


Pa.—Schwartz v. Keystone Oil Co., 


153 Pa. 283, 25 A 1018, 
Philippine-—Compania Gen. De Ta-| 
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After appeal taken from the receivership suit, the 
receiver is an officer of the appellate court.’* 


[§ 164] 2. As Representative of Parties’°—a. In 
While, strictly speaking, a receiver is a 
officer of the court and not the agent of any party,’® 

inasmuch as he acts for the-benefit of all the inter- 
ested parties he is sometimes loosely said to be, to 


that extent, the representative of all such parties.’* 


Thus in asserting his right to collect or hold assets 
as those of the insolvent, he may be said to elaim - 


under the latter’s right and so to represent his inter-) 


bacos v. Gauzon, 20 Philippine 261. 


S. C.—Allen v. Cooley, 53 S. C. 414, 
31 SE 634. 


Utah.—McLaughlin v. Kimball, 
Utah 254, 58 P 685, 77 AmSR 908. 


69. Baltimore Bldg., etc., Assoc. v. 
Alderson, 99 Fed. 489, 39 CCA 609; 
Compania Gen. De Tabacos v. Gauzon, 
20 Philippine 261. 


20 


70. Glidden v. Rines, 124 Me. 286, 
128 A 4; Peterson v. Darelius, 168 
Minn. 365, 210 NW 38. 


Possession of receiver as posses- 
sion of court see supra § 118 


71. See supra § 3. 


72. UU. Si—Hitz v. Jenks, 185 U.S. 
155, 22 SCt 598, 46 L. ed. 851; Ex p. 
Tyler, 149 U. S..164, 13 SCt 785, Sypabs 
ed. 689; Davis v. Gray, 16 Wall. 203, 
7 Ne es ed. 447; Oscar Heineman Corp. 
v. Levy, 6 F. (2d) 970; Westinghouse 
Electric, ete., Co. v. Binghamton R. 
Co., 255 Fed. 378 [app dism 257 Fed. 
726, 169 CCA 14]; Commonwealth 
Roofing Co. v. North American Trust 
Co., 185 Fed. 984, 68 CCA 418; Wilder 
v. New Orleans, 87 Fed. 8438, 31 CCA 
249; New York, etc., R. Co. v. New 
York, etce., R. Co., 58 Fed 268; Lansing 
v. Manton, 14 F. Cas. No. 8,077, 14 
NatBankrReg 127. 


Ga.—Hall vy. Stulb, 126 Ga. 521, 55 
SW 172; MecGarrah v. Southwestern 
Georgia Bank, 117 Ga. 556, 48 SE 987. 


Ill.—Gunning v. Sorg, 214 Ill. 616, 
73 NE 870; Vandalia v. St. Louis, 
etc., R. Con—2es_ Til. 73, 70 NE 662. 
See Evans v. Illinois Surety Co., 319 
Ill. 105, 149 NE 802 [rev 233 Ill. A. 
398] (to same effect); Hansen v. Cole, 
139s TS AG Se 


Ind.—Marcovich vy. O’Brien, 63 Ind. 
A. 101, 114 NE 100; 
Co. v. Kenney, 29 Ind. A. 506, 68 NE 
20; Hay v. McDaniel, 26 Ind. A. 683, 
60 NE 729. 


Iowa.—First Trust Joint Stock 
Land Bank v. Ogle, 208 Iowa 15, 221 
NW 537; Home Sav., etc., Co. v. Polk 
County Dist. Ct., 121 Iowa 1, 95 NW 
522; State Cent. Sav. Bank yv. Fan- 
ning Ball-Bearing Chain Co., 118 Iowa 
698, 92 NW 712. See Albia First Nat. 
Bank v. White Ash Coal Co., 188 Iowa 
1227, 176 NW 287, 12 ALR 286 (hold- 
ing that a receiver stands indifferent 
between the parties). 


Kan.—Patrick v. Eells, 30 Kan. 680, 
2 P 116; Jackson vy. King, 9 Kan. A. 
160; 58 P1013: 


Me.—Glidden v. Rines, 124 Me. 286, 
128 A 4; Morrill v. Noyes, 56 Me. 458, 
96 AmD 486, 


Md.—Gaither v. Stockbridge, 67 Md. 
222, 9 A 632, 10 A 309; Washington 
City, ete., R. Co. v. Southern Mary- 
lands RECO) b> (Md 153; FRlicottiy: 
Warford, 4 Md. 80; Ellicott v. U. S. 
Insurance Co., 7 Gill 307; Chase’s 
Case, 1 Bland 206, 17 AmD 277. 


Mich.—Port Huron First Nat. Bank 
v. EK. T. Barnum Wire, etc., Works, 60 
Mich. 487, 27 NW 657, 58 Mich. 124, 
Fae 24 NW 543, 25 NW 202, 55 AmR 


Minn.—Henning vy. Raymond, 35 


Chicago, etc., R. 


Minn. 3038, 29 NW 132. 
Miss.—Mays v. Rose, Freem. 703. 


Mont.—Federal Land Bank v. Gal- 
latin County, 84 Mont. 98, 274 P 288. 


Nebr.—Vila v. Grand Island Electric 
Light, etc., Co., 68 Nebr. 222, 94 NW 
136, 97 NW 613, 110 AmSR’ 400, 638 
LRA Thgar Williams v. Turner, 63% 
Nebr. 575, 88 NW 668. 


N. J.—Bull v. International Power 
Co., 86 N. Ie ds 27 os 98 AW 882s 


N. Y.—Libby v. Rosekrans, 55 Barb. 
202; Lottimer v. Lord, 4 E. D. Smith 
183: Corey v. Long, 12 AbbPrNS 427, 
43 HowPrNS 492 [aff 35 N. Y. Super. : 
569 (aff 53 N. Y. 641)]; Green v. Bost-, 
wick, 1 Sandf. Ch. 185. 


N. C.—State v. Norfolk, etc., R. Co., 
Loe aN. Ce 855), Gile SIO 420826 LRANS 
710, 21 AnnCas 692. 


Oh.—Osborne v. C. D. & M. R. Co., 
9 OhNPNS 561. 


Pa.—Lewis v. Germantown, etc: Re 
Co., 16 Phila. 608. 


Philippine.—Martinez vy. Grano, 51, 
Philippine 287. 


Porto Rico.—Henna vy. Cabrera, , 42’ 
Porto Rico Fed. 13. 


R. I.—Mauran v. Crown Carper ‘Lin- 
ing’ Co., 23 R. 1. 344,50 A 387% Tilline- 
past v. "Champlin, Tee 1 173, 67 AmD: 


Uhiaba oes v. Williams, 11 Heisk.’ 


) 


W. Va. —McMahon v. McClernan, 10. 
W. Va. 419. 


Eng.—Bainbridge v. Blair, 3 Beav. 
421, 43 EngCh 421, 49 Reprint 165: Da- 
vis v. Marlborough, 1 Swanst. 74, 36 
Reprint 503,°2 Swanst. 108, 36 *Re- 
print 555; 2 ’‘Wils. Ch. 130, 37 Reprint 


Appointment of receiver as giving 
advantage or preference to applicant 
see supra § 117. 


Collection, custody, and manag‘e- 
ment of property see infra §§ 181-211. 


Ton.) EEX. Hiateue ao Mo. 150, 12 SW 
667 [aff 37 Mo. A. 2]. 


Receiver asi ages of federal court 
after removal of suit from state court 
see Removal of Causes 54 C. J. 


74 Jones v. Stewart, (Tenn. Ch. 
A.) 61 SW 105. 


_75. As to rights and causes of ac- 
tion see infra §§ 537-539. 


76. See supra § 163. 
77. Martinez v. Grano, 51 Philip- 
pine 287. See City Sav. Bank v. Car-: 


lon, 87 Nebr. 266, 127 NW 161 (distin- 
guishing such usage from the accu- 
rate statement of the receiver’s sta- 
tus); Harrigan y. Gilchrist, 121 Wis 
127, 99 NW 909 (holding that while 
the trustee represents the court in the 
sense that he derives his power from 
the court and acts for it, yet he repre- 
sents the parties entitled to the prop- 
erty and is trustee for them and not 
for the court), And see cases infra’ 
notes 78-80. 


Receivers of corporation’s property 
as representing stockholders see Cor- 
porations § 8232, 
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est,7® but he represents the creditors as well,’® and, 
broadly speaking, so far as he has a representative 
character at all he is the representative of the court 
‘and of all the parties in interest,*® and so he may, for 
the benefit of the estate, exercise all rights which any 
interested party may possess with reference to the 
For particular purposes, however, he 
may be regarded as representing the creditors in con- 
tradistinction to the insolvent,*? or adversely to 


property.*+ 


" 78 Osgood v. Ogden, 3 Abb. Dec. 
(N. Y.) 425, 4 Keyes 70; ‘Tinkham v. 
Borst, 24 HowPr (N. Y.) 246. See 
to same effect Helme v. Littlejohn, 12 
La. Ann. 298. Compare Curtis v. 
Leavitt, 15 N. Y. 9 (holding that while 
the receiver of a corporation’s proper- 
ty is said to be a trustee for creditors 
and stockholders, this only means that 
they are the beneficiaries of the fund 
in his hands, without indicating the 
source of his title or the extent of his 
powers; and he is invested with the 
estate of the corporation and takes 
his title under and through it). 


Cross references: 
Actions by receivers see infra §§ 527- 
592 


‘Collection and custody of property 
see infra §§ 181-211. 

Receiver as concluded by judgment 
ane insolvent see Judgments § 

24. 

Right and title of receiver to prop- 
erty and assets of insolvent see su- 
pra §§ 117-162. 


79. U. S.—Robinson v, Mutual Re- 
serve LL. Ins. Co., 182 Fed. 850 [aff 
W389 Keds 340, 214 CCA 79); “King v. 
Pomeroy, 121 Fed. 287, 58 CCA 209; 
Hamor v. Taylor-Rice Engineering 
Co., 84 Fed. 392. 


Conn.—In re Wilcox, 
Conn. 220, 39 A 168. 


ill—Sangamon L. & T. Co. v. Peo- 
ple’s Sav. Bank, etc., Co., 204 Ill. A. 
‘q. But see Republic L. Ins. Co. v. 
Swigert, 135 Ill. 150, 25 NE 680, 12 
LRA 328 (where the court said that 


ete., Co., 70 


the receiver of a corporation is, for, 


the purpose of determining the na- 
ture and extent of his title, regarded 
‘as representing only the corporate 
body and not its creditors). 


Ind.—Voorhees v. Indianapolis Car, 
‘etce., Co., 140 Ind. 220, 39 NE 738; 
Fletcher American Nat. Bank v. Mc- 
Dermid, 76 Ind. A. 150, 128 NE 685; 
Marcovich v. O’Brien, 63 Ind. A. 101, 
114 NE 100. 


Towa.—Lex v. 
‘206 NW 586. 


__ Kan.—Converse v. Elward, 80 Kan. 
‘558, 103 P 140. 


La.—In re Pleasant Hill Lumber 
€o., 126 La. 743, 52 S 1010. 


IMinn.—Peterson v. Darelius, 
Minn. 365, 210 NW 88. 


Mo.—Alexander v. Relfe, 74 Mo. 495. 


Nebr.—Williams v. Turner, 63 Nebr. 
575, 88 NW 668. 


N. J.—Hayes v. Pierson, 65 N. J. 
Eq. 353, 45 A 1091, 58 A 728; Whitta- 
ker v. Amwell Nat. Bank, 52 N. J. Eq. 
400, 29 A 2038; Graham Button Co. v. 
Spielmann, 50 N. J. Eq. 120, 24 A 571 
faff 50 N. J. Eq. 796, 27 A 1033]. 


N. ¥Y.—Bowers v. Male, 186 N. Y. 28, 
73 NE 577; Pittsburg Carbon Co. v. 
McMillin, 119 N. Y. 46, 26:NE 530, 7 
LRA 46; Gillet v. Moody, 3 N. Y. 479; 
Fisher v. Andrews, 37 Hun 176; Phe- 
nix Fdy., etc., Co. v. North River 
Constr. Co., 6 NYCivProc 106; Atty.- 
Gen. v. Guardian Mut. L. Ins. Co., 77 
N. Y. 272; Porter v. Williams, 9 N. Y. 
142, 59 AmD 519, 12 HowPr 107 [aff 


Selway Steel Corp., 
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tled.*® 


5 HowPr 441, CodeRepNS 144, 9 NY 
LegObs 307]; Fordham v. Poor, 109 
Misc. 187, 179 NYS 367. 


N. D.—Divide County v. Baird, 55 
N. D. 45, 212 NW 236, 51 ALR 296. 


Pa.—Duplex Printing Press Co. v. 
Clipper Pub. Co., 213 Pa. 207, 62 A 841; 


Cushine’ vo Perot; 1i5\ Pay 66,9349 
447, 52 AmSR 835, 34 LRA 737. Com- 
pare Root v. Hershey, 9 Pa. Dist. & 


Co. 54 (holding that a receiver ap- 
pointed on the application of creditors 
represents the creditors, but a receiv- 
er not appointed on their application 
does not represent them but rather 
represents and stands in the place of 
the insolvent). 


Wash.—Duke v. L. V. Stayton Co., 


132 Wash. 69, 231 P 171; Noyes v. Par- 
sons, 104 Wash. 594, 177 P 651. 


See Hayes v. Kenyon, 7 R. I. 136 
(where it was said that the princi- 
pal office of a receiver is to represent 
and care for the interests of the cred- 
itors). 


And see cases infra notes 82, 83. 


[a] Receiver may enforce rights of 
creditors of an insolvent corporation 
against its stockholders for balances 
due on their subscriptions. King v. 
Pomeroy, 121 Fed. 287, 53 CCA 209; 
Peterson v. Darelius, 168 Minn. 365, 
210 NW 38. 


[b] All creditors represented.—(1) 
A receiver, so far as he represents 
creditors, represents all the creditors. 
Robinson v. Mutual Reserve L. Ins. 
Co., 182 Fed. 850 [aff 189 Fed. 347, 111 
CCA 79]; Lex v. Selway Steel Corp., 
(Iowa) 206 NW 586; Williams v. Tur- 
ner, 63 Nebr. 575, 88 NW 668. But 
see Holbrook vy.) Ford; 153 Til, 633, 39 
NE 1091, 46 AmSR 917, 27 LRA 324; 
Young v. Clapp, 147 Tll. 176, 32 NE 
187, 35 NE 3872 (both holding that a 
receiver under a creditors’ bill is not 
necessarily a trustee for the benefit 
of all the creditors, but for the bene- 
fit of the creditors in whose behalf 
he was appointed). (2) But in a con- 
troversy between the creditors them- 
selves in which creditors of one class 
are resisting the claims of creditors 
of another class, the receiver is a 
mere stakeholder and cannot act ‘in 
behalf of either side. Speiser v. Mer- 
chants’ Exch. Bank, 110 Wis. 506, 86 
NW 243. 


. [ec] Receiver’s knowledge imputed 
to creditors.—A receiver is the rep- 
resentative of the creditors to such 
extent that they are deemed charged 
with his knowledge of the existence 
of facts constituting a right of ac- 
tion, so that the statute of limitations 
runs against the creditors notwith- 
standing they had no actual knowl- 
edge of such facts. Noyes v. Parsons, 
104 Wash. 594, 177 P 651 [foll Noyes 
v. Parsons, 104 Wash. 696, 177 P 654]. 


80. Atlantic Trust Co. v. Dana, 128 
Fed. 209, 62 CCA 657; Woodmansee 
v. W. R. S. Oil, ete., Co., 113 Kan. 1637, 
216 P 276; Harvey v. Gartner, 136 
La. 411, 434, 67 S 197, AnnCas1916D 
900; Wellman vy. North, 256 Mass. 
496, 152 NE 886. See La Follett v. 
Akin, 36 Ind. 1, 6 (where the court 
Said: “It is sometimes said, a little 
loosely, that a receiver represents all 


“[§§ 164-165 


him,®? and so he may have a double character.** 


Receiver acting contrary to orders of court, at the 
instance of a party in interest, is held to act as the 
agent of such party.*® 

[§ 165] b. After Ascertainment of Party Enti- 
When the party ultimately entitled to prop- 


erty or funds in the hands of a receiver has been 
ascertained, then the receiver is considered to be his 


the parties. This is well explained 
in the case of McHarg v. Donelly, 27 
Barb. (N. Y.) 100, where Hogeboom, 
J., in delivering the opinion of the 
court, says: ‘I am aware that it 
has been held that for certain pur- 
poses—for example, setting aside a 
certain fraudulent assignment—the 
receiver represents the creditors of 
the judgment debtor. But he is so 
characterized simply in contradistinc- 
tion to his being the representative 
of the judgment debtor. He is said 
to represent the creditors, because he 
represents the estate of the judgment 
debtor, in which the creditors are in- 
terested, as well.as the debtor him- 
selt’”’). f 


“He [a receiver] represents the 


| debtor and all of his creditors, as well 


as the court.” 
pra. 


81. Hart v. Barney, etc., Mfg. Co., 
7 Fed. 543; Turner, etce., Mfg. Co. v. 
Acme Mfg. Co., 91 N. J. Eq. 347, 110 
A 123; Cushing v. Perot, 175 Pa. 66, 
34 A 447, 52 AmSR 835, 34 LRA 737. 


[a] Thus, where a receiver has 
been appointed to take charge of at- 
tached property, and a part of it is 
then seized by one claiming title, the 
receiver, in replevin, has all the rights 
to the property in controversy which 
any or all of the parties to the suit in 
which he was appointed have. Hart v. 
Barney, etc., Mfg. Co., 7 Fed. 543. 


82. U. S.—Hamor v. Taylor-Rice 
Engineering Co., 84 Fed. 392. 


Conn.—Craig v. Uncas Paperboard 
Go.,, 104 ‘Conn. 559, 133° A 673. 


Del.—James Bradford Co. v. United 
Leather Co., 11 Del. Ch. 46, 95 A 308. 


N. Y.—Pittsburg Carbon Co. v. Mc- 
Milling, 119 N. Y. 46, 26 NE 530, 7 LRA 
46, 24 AbbNCas 96. See McHarg v. 
Donelly, 27 Barb. 100 (dictum). 


N. D.—Divide County v. Baird, 55 
Ne D. 45, 212 NW 236, 248, 51 ALR 296: 
[cit Cye]. 


Oh.—Cheney v. Maumee Cycle Co., 
64 Oh. St. 205, 60 NE 207. 


[a] Rule applied.i—Where  con- 
tracts of conditional’ sale were not 
acknowledged, and hence under the 
statute the sales were absolute except 
as between the seller and buyer or 
their personal representatives, the re- 
ceiver of the property of the buyer 
will be deemed the personal repre- 
sentative of the creditors, and not of 
the buyer. Craig v. Uncas Paperboard 
Co., 104 Conn. 559, 1383 A 673. 


83. Sangamon L. & T. Co. v. Peo- 
ple’s Sav. Bank, ete., Co., 204 Ill. A. 
7; Alexander v. Relfe, 74 Mo. 495; 
Porter v. Williams, 9 N. Y. 142, 59 
AmD 519, 12 HowPr 107. 


Repudiation by receiver of insol- 
vent’s fraudulent or invalid transac- 
tions see infra §§ 538, 539. 


.84 Osgood v. Ogden, 3 Abb. Dec. 
(N. Y.) 425, 4 Keyes 70. 
85. Leathers v. Kelling, 12 KyL 92. 


Disobedience of orders of court in 
general see infra § 173. 


86. Garnishment of receiver see 
Garnishment § 36. 


Harvey v. Gartner, su- 


oe EE ae ee ee a Se res 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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receiver’? or trustee®® of the property or fund to 
which he is so entitled, and the possession has been 


said to be that of such party.’ 


[§ 166] ¢. Collusive Appointment.°° 
appointment of a receiver is procured collusively or 
by agreement between parties to the suit in order to 
accomplish a purpose not itself constituting ground 
for a receivership in adversary proceedings, he will 
be considered as the agent of the owner of the prop- 


erty.°+ 


87. 
Wall. 52, 14 L. ed. 322. 


Ill. Jackson v. Lahee, 114 Ill. 287, 
2 NE 172; Coates v. Cunningham, 80 
Ill. 467; Bright v. Riedy, 243 Ill. A. 
314; Smith v. Peo., 93 Ill. A. 135. 


Md.—FEllicott v. Warford, 4 Md. 80; 
age v. U. S. Insurance Co., 7 Gill 


N. C.—Battle v. Davis, 66 N. C. 252. 


Okl.—Foster v. Field, 13 Okl. 230, 
74 P 190. 


Eng.—Boehn v. Wood, Turn. & R. 
332, 12 EngCh 332, 37 Reprint 1128. 


88. Very v. Watkins, 23 How. (U. 
S.) 469, 16 L. ed. 522; Willard v. De- 
eatur, 59 N. H. 137. .See Lewis~v. 
Zouche, 2 Sim. 388, 2 EngCh 388, 57 
Reprint 834 (holding that where a re- 
eeiver has been ordered to pay certain 
sums out of the rents and profits of 
the insolvent’s estate to designated 
persons and the residue to the insol- 
vent, a judgment creditor of the in- 
solvent may sue him and the receiver 
to obtain satisfaction of the judgment 
out of such residue of the rents). 


Payment of claims and distribution 
of property see infra §§ 511-526. 


Reconveyance and delivery of prop- 
erty see infra §§ 384, 385 


89. Sturgis v. Knapp, 33 Vt. 486; 
Horlock v. Smith, 6 Jur. 478; Sharp 
v. Carter, 3 P. Wms. 375, 24 Reprint 
1108; Boehm v. Wood, Turn. & R. 
332, 12 EngCh 332, 37 Reprint 1128. 

fa] Qualification of rule.—As a 
general principle, it is undoubtedly 
true, that a receiver being appointed 
for the benefit of all parties interested, 
his possession will be treated as the 
possession of the party entitled to 
the possession; but this rule is not 
absolute and without qualification, but 
one that is founded upon a fiction and 
is resorted to and enforced when it is 
necessary to secure the ends of jus- 
tice by promoting and protecting the 
interests of all parties. If any benefit 
is to ensue to the party in the right 
from the mere act of possession he 
will be regarded as in possession; no 
rights will be lost to the owner from 
the possession of a receiver; what- 
ever goes into the hands of the re- 
ceiver is there for the benefit of the 


owner subject to the order of the. 


chancellor. But this rule is not car- 
ried to the extent of holding that a 
court of chancery will, by a resort 
to a fiction, treat a party as in the 
actual possession of that which by 
its own injunction it has taken from 
him and placed in the possession of 
another. Sturgis v. Knapp, 33 Vt. 486. 


Character of receiver’s possession 
in general see supra § 117. 

90. Wrongful and collusive receiv- 
ership in general see infra §§ 715-720. 

91. Richardson’s Pet., 294 Fed. 349; 
Kellar v. Williams, 3 Rob. (La.) 321; 
Texas, etc., R. Co. v. Johnson, 76 Tex. 
421, 13 SW 463, 18 AmSR 60 [aff 151 
UneSacol, 1 4esCte 250, 38. L..,ed..8113 
San Antonio, ete., R. Co. v. Adams, 11 
Tex. Civ. A. 198, 32 SW 733; Harrigan 
v. Gilchrist, 121 Wis. 127, 99 NW 909. 
See Texas, etc., R. Co. v. Gay, 86 Tex. 
571, 26 SW 599, 25 LRA 52 (appoint- 
ment by agreement for the purpose 
of placing the property of a corpora- 


U. S.—Wiswall v. Sampson, 14 [{ 
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[§ 167] 8. As Party to Receivership Suit. A re- 
ceiver by his appointment. does not become a litigant. 


in or party to the suit in which he is appointed. 


Where the 


tion into the hands of a receiver in 
order that the company might not be 
subject to suits in the ordinary course 
of judicial proceedings, and of en- 
abling the parties to apply the earn- 
ings to the betterment of the prop- 
erty belonging to one of the parties 
and to which the other looked as a 
security for his debt); San Antonio, 
ete., R. Co, v. Adams, 11 Tex. Civ. A. 
198, 32 SW 733 (supporting the rule 
stated in the text, but holding that 
the mere fact of the appointment as 
receivers of persons who are inter- 
ested in the appointment does not 
have the effect of rendering the ap- 
pointment void nor constitute the ap- 
pointees mere agents of the parties). 


[a] Rule applied.—(1) If a receiv- 
er appointed in an action in form to 
administer the property of an insol- 
vent corporation for the benefit of its 
creditors is imposed upon the court 
by concealing knowledge of the real 
purpose of those who nominated him, 
in the interest of the corporation or 
its officers, or both, he is deemed as 
to creditors the agent of their adver- 
saries. Harrigan v. Gilchrist, 121 
Wis. 127, 99 NW 909. (2) Where, on 
the motion of a partner in a suit for 
the dissolution of the partnership, 
with the consent of the other partner, 
a third person is appointed by the 
court to receive and sue for all 
amounts due to the partnership, on 
giving bond, with security, to hold the 
amounts so received subject to the 
order of the court, such third person 
will not be considered an officer of the 
court, but the agent of the partners, 
and only responsible as such, the ap- 
pointment being the act of the part- 
ners); Kellar v. Williams, 3 Rob. 
(La.) 321. (3) Where the parties, al- 
though having no real controversy 
and desiring no lawful relief, institute 
a suit and have a receiver appointed, 
such receiver must be treated as the 
agent of the parties. Richardson’s 
Pet., 294 Fed. 349. (4) Where trus- 
tees in a mortgage were appointed 
receivers in a proceeding against a 
lessee railroad company to enforce a 
lien for rent, and thereafter the par- 
ties agreed on a change of the basis 
of the rent, that certain things should 
be done, specific payments made, etc., 
and that a decree should be entered 
accordingly, which was done, funds 
received by the trustees while in pos- 
session under such decree were re- 
ceived by them as agents of the par- 
ties, the parties having by their acts 
and agreement taken the property out 
of the lands of the court. Andrews v. 
Smith, 5 Fed. 833, 19 Blatchf. 100. 


92. Youtsey v. Hoffman, 108 Fed. 
693; Bassick Min. Co. v. Schoolfield, 15 
Colo. 376, 24 P 1049; Antlers Land, 
etc., Co. v. Fesler, 14 Colo. A. 201, 59 
P 406; Vila v. Grand Island Electric 
Light, etc., Co., 68 Nebr. 222, 94 NW 
136, 97 NW 6138, 110 AmSR 400, 63 
LRA 791; Young v. Colorado, (Tex. 
Civ. A.) 174 SW 986, 994 [cit Cyc]. 

As party to other actions see infra 
§§ 560-570. 


93. Appealability of orders as to 
administration of receivership see Ap- 
peal and Error §§ 413, 522. 


Discharge as terminating control 
see supra § 110, 


[§ 168] B. Supervision, Instructions, and Control. 
of Court®*—1. In General. <A receiver, being an of- 
ficer of the court by which he is appointed,°** is ordi- 
narily subject to its supervision, direction, and con- 
trol as to the administration of his trust, and bound 
to obey its orders,®® especially as to the disposition 


Supervision of particular matters: 
Accounting see infra § 593 et seq. 


Actions and proceedings: 
eee receivers see infra §§ 545— 
558. 
By receivers see infra §§ 528-532. 
Contracts and expenditures see infra 
§§ 197-199. 
Disposition of property and funds see 
infra § 193. j 
err ee ae of assistants see infra 
19. 


Issuance of receiver’s certificates see 
infra §§ 231-236. 

Payment of claims see infra § 511. 

Sale of property by receiver see in- 
fra §§ 316-320. 
94. See supra § 163. 


95. U. S.—Felton v. Ackerman, 61 
Fed. 225, 9 CCA 457; Naumburg. v. 
Hyatt, 24 Fed. 898. 

Ark.—Chipman vy. 
1012, 277 SW 37. 

Cal.—Adams v. Haskell, 6 Cal. 475. 

Fla.—In re Helveston, 96 Fla. 39@. 
117 S 334. See Hood v. Ocklawaha, 
Valley) R. Co... 78 Fla,/659, 84S 37 
(holding that the court may, pending 
the receivership, make such orders as: 
are necessary and proper for the pro- 
tection of the property and the inter- 
ests concerned). 

Ga.—Asheville Cigar Co. v. Brown, 
100 Ga. 171, 28 SE 37. 

Ill.—Hooper v. Winston, 24 Ill. 353; 
Bothman vy. Lindstrom, 221 Ill. A. 262; 
Reardon v. Youngquist, 189 Ill. A. 3; 
Ertl v. Lehmann, 177 Ill. A. 123; Star- 
rett v. Berkovec, 118 Ill. A. 683. " 


Ind.—Vincennes First Nat. Bank v. 
Gregg, (A.) 169 NE 691. 

Iowa.—Albia First Nat. Bank v. 
White Ash Coal Co., 188 Iowa 1227, 
176 NW 28%, 12 ALR 286. 

Ky.—Hodge v. Quiry, 9 KyL 650. 

Md.—Burroughs v. Bunnell, 70 Md. 
18, 16 A 447. 

Mass.—Ellis v. Boston, ete., R. Co,, 
107 Mass. 1, 28. 

Mich.—Detroit Trust. Co. v. Wayne 
Cir. Judge, 223 Mich. 49, 193 NW 870. 


Cook, 169 Ark. 


Minn.—Peterson v. Darelius, 168 
Minn. 365, 210 NW 38. 
Miss.—U. S. Fidelity, ete, Co. v. 


McCain, 136 Miss, 30, 101 S 197. 


Nebr.—State v. Farmers’, etc., Bank, 
114 Nebr. 378, 207 NW 666; Jennings 
v. Simpson, 12 Nebr. 558, 11 NW 880. 


N. J.—Denver City Water Works Co. 
v. American Water Works Co., 82 N. 
J. Eq. 365, 88 A 1053 [aff 81 N. J. Eq. 
139, 85 A 826]; Delaware Bay, etc., 
R. Co. v. Markley, 45 N. J. Eq. 139, 16 
A 436. See Bull v. International Pow- 
er Co., 86 N. J. Eq. 275, 98 A 382 (ap- 
plying the rule to the voting of cor- 
porate stock by a receiver). ’ 


“N. Y.—Guardian Sav. Inst. v. Bowl- 
ing Green Sav. Bank, 65 Barb. 275. 


-‘N. C.—Strauss v. Carolina Inter- 
state Bldg., etc., Assoc., 118 N.C. 556) 
24 SHE 116. 

Oh.—Hichert y. Hichert, 28 Oh. Cir. 
Ct. 795 [aff 74 Oh. St. 512, 78 NE 1124]; 
Hichert v. Hichert, 28 Oh. Cir. Ct. 795 
[aff 74 Oh. St. 512, 78 NE 1124]. 
a.—Schwartz v. Keystone Oil Co., 


if 
153 Pa. 283, 25 A 1018; McCay ‘v. 


140 [53 C.J.] 
of funds in his hands;®* and in connection therewith 
he may be proceeded against summarily by such 
court.°* The sole control of the receiver belongs to 
the court by which he is appointed,’* and, subject to 
the ordinary rules relating to appeal and review,°® 
no other court has power to annul or modify its or- 
ders with respect thereto.t In a suit other than that 
in which he was appointed, a receiver is not subject 
to the mere summary order of the court.” 

In case of change of venue of the receivership suit 
a receiver becomes subject to the orders of the court 
to which the cause is removed.® 

Appellate court. Where an appeal is taken in a 
receivership suit, after the appointment of a receiver, 
the appeal carries up the receivership and the receiver 
ipso facto becomes subject to the control and direc- 
tion of the appellate court.* 

Validity; collateral attack. An order or direction 
of the court having jurisdiction in the premises‘is 
not void® or subject to collateral attack® merely be- 


Black, 36 LegInt 471. Vanderwerker, 


S. C.—Allen v. Cooley, 53 S. C. 414, | 289 
31 SE 634. 
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33 W. Va. 191, 10 SE 


Indebtedness and expenditures of 


[§§ 168-169 


cause erroneous. Where, however, a court wholly 
without jurisdiction has undertaken to appoint a 
receiver, its orders relating to his administration of 
the estate are void.? 


[§ 169] 2. Scope and Extent. The court having 
supervision and control of a receiver may enlarge or 
vary his powers and duties as circumstances may 
demand,* and by supplementary order authorize or 
direct him to do such things as may be necessary to 
accomplish the purposes of the receivership and for 
which no special authority is conferred by the or- 
der of appointment.® The ultimate ownership of the 
property in the receiver’s hands,!® however, or other 
important questions,!+ should not be determined on 
such an interlocutory application. A receiver should 
not be directed to do an impossible act.?? 


Discretion of court. The matter of directing and 
advising its receiver is ordinarily within the discre- 
tion of the court,t? and, where no abuse of such 
discretion appears, orders made or instructions given 
S 664. Compare State v. Edgefield, 
etc., R. Co., 6 Lea (Tenn.) 353 (hold- 


ing that a receivership outside of 
court, is con- 


Tenn.—Jones v. Stewart, (Ch. A.) 61 
SW 105. 

Tex.—Hamm y. J. Stone, etc., Live 
Stock Co., 13 Tex. Civ. A. 414, 35 SW 
427. 


Va.—-Lyle v. Sarvey, 104 Va. 229, 


51 SE 293; Reynolds y. Pettyjohn, 79 

Va. 327 
Ww. Ree itmore GUC REN CO. AV 
191, 10 SE 


Vanderwerker, 33 W. Va. 
289. 


Wis.—Hanson vy. Chicago, ete., R. 


Co., 167 Wis. 335, 167 NW 450. 


Wyo.—State v. gacntede Bank, 36 
Wyo, 125, 253 P : 


See In re He. eile ete, Re Coy 
14 Ch. D. 645 (holding that where the 
court appoints managers, as well as 
a receiver, for the purpose of carrying 
on a business, the managers are un- 
der the control of the court). 


And see cases infra note 96. 


{a] Power of court coextensive 
with duties of receiver.—Although a 
receiver’s powers are specified by stat- 
ute, the supervision of the chancery 
court over a receiver is coextensive 
with the duties imposed upon him as 
such, and he is at all times subject to 
the court’s control. Denver City Wa- 
ter Works Co. v. American Water 
Works Co., 82 N. J. Eq. 365, 88 A 1052 
[aff 81 N. “SE Eq. 139, 85 A 826]. 


[b] Modification or violation.—A 
receiver has no right to modify or 
violate any order or instruction of the 
court. Hanson v. Chicago, etc., R. Co., 
167 Wis. 335, 167 NW 450. 


Obedience ie disobedience of orders 
«wee infra § 1 


96. Ae en at v. Ellwood, 98 Ill. 
A. 46. 


Iowa.—How vy. Jones, 60 Iowa 70, 14 
NW 193. 


Ky.—Johnson vy. Gunter, 6 Bush 
534; Wood v. Wilcox, 14 KyL 574; 
Hodge v. Quiry, 9 KyL 650. 

ni —Hamill v. Hamill, 27 Md. 679. 


o.—Ex p. Paley 99 Mo. 150, 12 
sw 667 fatiest Mos Ay 562i. 


. N. J.—Reynolds v. Stockton, 43 N. 
J. Ha. 211, 10 A 385, 3 AmSR 305 [aff 
T0e Ura Sy 24 11 Sct 773, 35 L. ed. 
A464]. 

N. Y.—Platt v. New York, etc., R. 
‘Co., 170 N. Y. 451, 68 NE 532: Willis 
v. Sharp, 124 N. Y. 406, 26 NE 974. 


W. Va.—Baltimore, ete., R. Co. v. 


receiver in general see infra §§ 196— 
207 


Payers of claims and distribution 
of assets see infra §§ 511-526. 


97. Felton v. Ackerman, 61 Fed. 
225, 9 CCA 457; Williamson v. Wil- 
son, 1 Bland (Md.) 381; New York, 
etc., Tel. Co. v. Jewett, 6 NYSt 656 
(até EibING Ye 166, 20 NE WOs6 1: 


Disobedience of directions and in- 
structions see infra § 173. 


Proceedings to restrain receivers 
see infra § 544. 


98. Moren v. Ohio Valley F. & M. 
Ins. Co., 224 Ky. 643, 6 SW (2d) 1091. 


99. See Appeal and Error §$§ 413, 
522. 


1. Biggs v. Robinson, 


2.) Erench vy. Union Pac. ‘R., Co.,, 92 
Fed. 26; Links v. Connecticut River 
Banking Co., 66 Conn. 277, 33 A 1003; 
Galster v. Syracuse Sav. Bank, 29 Hun 
(N. Y.) 594; Matter of Mallory, 2 
NYS 437; Curtis v. Leavitt, 1 AbbPr 
CN Wie 204, 10). Mower4812 


[a] Thus (1) a receiver is not 
bound to obey orders in other suits 
without the right to appeal there- 
from. Curtis v. Leavitt, 1 AbbPr (N. 
Y.) 274, 10 HowPr 481. (2) Right to 
appeal from orders relating to receiv- 
ership see Appeal and Error § 413. 


3. Ex p. Haley, 79 Mo. 150,12 SW 
667 [aft 37 Mo. A. 562]. 


4. Jones v. Stewart (Tenn. Ch. A.) 
61 SW 105. 


Receiver as officer of appellate 
eres after appeal taken see supra 
5 163. 


5 eblaty iNew s VOrk, ete. Ry tCon 
L70 INS YY, 4615 163) NEF 532. 


6. Platt v. New York, etc., 
supra. 


7. Steenrod v. L. M. Gross Co., 334 
Ill. 362, 166 NE 82. See Crawford v. 
Gordon, 88 Wash. 5538, 153 P 368, LRA 
1916C 516 (an order made by a court 
without jurisdiction was void in the 
sense tHat the receivers were not 
bound to carry it out, but an act done 
by the receivers under such order is 
not necessarily void). 


8. Harmon v. Blackwell, 232 Fed. 
440, 146 CCA 434; Mercantile Trust, 
ete.;, Co.tave Florence Water Com lit: 
Ala. 119.29) S_i73) American Trust 
Co. v. Crescent Ice Co., 133 La. 247, 62 


b. Kay enOpe 


RaCOn 


created by contract, 
trolled thereby and the court cannot 
vary the powers of the receiver). 


9. Barber v. Mexico International 
Co., 74 Conn. 652, 51 A 857; Peter- 
son v. Darelius, 168 Minn. 3657 210 


NW 38; Weeks v. Weeks, 106 N. Y. 
626, 13 NE 96; Peo. v. Security Live 
ins, (ete. Co; 79 INGE Ys 2 6ite 


[a] Refund of money voluntarily 
paid to receiver.—(1) Notwithstand- 
ing the general rule that money vol- 
untarily paid cannot be recovered by 
the payer, the court may direct its 
receiver to refund money voluntarily 
paid to him, where it is proper so to 
do. Peterson vy. Darelius, 168 Minn. 
365, 210 NW 38. (2) Such an order 
does not’ annul the proceedings in 
which the payment was made, but 
merely directs how funds under the 
control of the court shall be disposed 
of. Peterson v. Darelius, supra. 
(3) Recovery of money voluntarily 
paid see Payment § 280. 


10. Stratton v. Cain, 
A.) 62 SW 281. 


11. See case infra this note. 


[a] Constitutional question.—Up- 
on an application of a receiver, in a 
suit to foreclose a railroad mort- 
gage, for instructions as to his duty 
to conform to the state statute which 
regulated fr eight and passenger rates, 
fixing a maximum at which it was 
insisted the railroad could not be op- 
erated except at a loss, the court re- 
fused to determine whether the act 
was bad under the constitution of 
the United States, and refused to in- 
struct the receiver either to obey or 
disregard it, leaving it to the receiver 
to continue the same course he had 
theretofore pursued, with liberty to 
act for the time being under the di- 
rection and advice of the trustees, 
where he is of opinion that the rates 
fixed by the statute are unjust and 
will not compensate for the services 
required, as all funds will be in the 
hands of the court and the court will 
be open to allow parties aggrieved by 
the charges to sue the receiver or 
have the excess spevoug the statute 
rate refunded. In re McPlrath, 16 
F. Cas. No. 8,780, 2 Dill. 460, 


12. Silliman v. Lawley, (Tex. Civ. 
A.) 290 SW 827. 


13. Wilmington Star Min. Co. v. 
Allen, 95 Ill. 288. And see cases in- 
fra note 14. 


«Tenn, "Ch. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ye 


§§ 169-172] 


by the court will not be interfered with on appeal.!* 


[§ 170] 8. Exercise of Supervision and Control— 
a. In General. It is the duty of the court to super- 


’ vise and direct its receiver in his administration of 


the receivership,?® and to see that the property is 
handled by the receiver in such a way as best to 
serve the interests of all persons concerned.!* In 
so doing the court may act upon its own motion,!? 
and whenever the court is made to know, in a proper 
manner, that its receiver is acting improperly, it must 
sua sponte direct him to cease;® or it may act upon 
the application of interested parties.1® A stranger 
to the suit, however, has no standing to apply to the 
court for orders affecting the administration of the 
receivership.?° Orders of the court directing or in- 
structing the receiver concerning his administration 
of the estate need not be made in the county wherein 
the receivership suit is pending, but may be made 
anywhere in the district.?+ 


Appellate court. Where an appeal has been tak- 
en in a receivership suit, so that the receiver has 
become an officer of the court to which the appeal 
is taken,?? and subject to its supervision and con- 
trol,?° directions or instructions are given by such 
appellate court and accordingly an application there- 
for must be made to it.?* 


[§ 171] b. On Application of Receiver?*°—(1) In 


14. Mercantile Trust Co. v. Farm- 26. 
ers’ lL. & T. Co., 81 Fea. 254, 26 CCA |13 NE 96; 
383 [writ of certiorari den 168 U.S. 


710 mem, 18 SCt 944 mem, 42 L. ed. | Super. 


1213 mem]; Wilmington Star Min. 
Co. v. Allen, 95 Ill. 288; Bowser v.|1 Ir. 38. 
Patrick, 65 SW 824, 28 Kyl 1578; |} 232, 3 Dr. & War. 
Simmons vy. Allison, 118 N. C. 761, 24} Sau. & Se. 
SE 740. by ease were held 
A made). 
Oe Co Ton igen oO Bae | Bea. 65),29°HingCh 55, 49 Reprint. 983 
Mexico International Co., 74 Conn.| (where it was said that there was 
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Weeks v. Weeks, 106 N. Y. 626, 
Corey v. Long, 12 AbbPr 
NS 427, 48 HowPr 492 [aff 35 N. Y. 
569 (aff 53 N. Y. 641)]; 
schuegl y. Irish Polishes, Ltd., [1914] 
See In re Doolan, 2'C. & L. 
442; Clark v. Fisher, 
684 (where applications 


Compare Ireland v. Eade, 7 


[53 C.J.] 141 


General. Under the English chancery practice it was 
the rule that a receiver ought not ordinarily to make 
any application to the court for instructions,?° but 
should apply to plaintiff in the suit to make a neces- 
sary application,?* and only on plaintiff’s refusal so 
to do might the receiver himself apply.?® It is well 
settled in this country, however, that a receiver has 
a right at any time to apply to the court by which 
he is appointed for instructions as to his duties and 
protection in his acts,?® subject to the qualification 
that such application should not be made in trivial 
matters ;°° and it is, in fact, the duty of the receiver 
to apply to the court for instructions in doubtful or 
important matters.*! The right to apply for instrue- 
tions does not, however, authorize the receiver to ap- 
ply for a settlement of controversies between the 
parties. An application for an order affecting a 
receiver’s administration of the estate is in effect a 
motion in the suit in which the receiver was appoint- 
ed,** and so is governed by statutory provisions re- 
lating to the manner and place of making motions.?4 


[§ 172] (2) Notice of Application.2° As a mat- 
ter of propriety, a receiver who seeks the direction 
of the court in important matters should ordinarily 
give notice of his application to the parties beneficiai- 
ly interested,*° although in trivial matters it may be 


curity 1. Ins} etes;.Co., “9 Nev Yuarceus 
In re Foster, "139 "App. Div. 7169) 124 
NYS 667, 675 [aff 68 Misc. 120, 123 
NYS 465]; Peo. v. St. Nicholas Bank, 
(eva dshouar 159, 28 NYS 407; In re Van 
Allen, 37 Barb. 225; Corey v. Long, 
12 AbbPrNS 427, 43 HowPr 492 [aff 
35 N. Y. Super. 569 (aff 53 N. Y. ‘641 
mem); Curtis v. Meavitt.) to Abb ier 
274, 10 HowPr 481. 


artz v. Keystone Oil Co., 
Givin v. Giv- 


Wind- 


improperly 


. ceiver 


652, 51 A 857, 92 AmSR 246. 

16. State v. Riley, (Mo. A.) 4 SW 
(2d) 482. 

17. State v. New Orleans, 106 La. 
Aon ak SS Hays 

18. Felton v. Ackerman, 
225, 9 CCA 457. 


[a] Thus, where it is shown on 
an intervening petition that a_ re- 
has been guilty of a public 
nuisance of erecting a fence across 
a highway, it is the duty of the court 
to order the discontinuance of such 
nuisance, although the public char- 
acter thereof would prevent the peti- 
tioner from maintaining a suit for 
injunction. Felton v. Ackerman, 61 
Fed. 225, 99 CCA 457. 


19. Voorhees v. Indianapolis Car, 
ete, Cor, 140 Inds) 220; 1389 NE %33; 
Neun y. Blackstone Bldg., etce., As- 
soc., 149 Mo. 74, 50 SW 436. 


[a] Creditor, after establishing his 
claim hy intervening in the original 
suit in which the receiver is appoint- 
ed, acquires a sufficient standing in 
court to ask for orders and direc- 
tions on the receiver in furtherance 
of the interest of creditors. Voorhees 
v. Indianapolis Car, ete., Co., 140 Ind. 
220, 39 NE 7388. 


20. Jones v. 
AL) eGL I SIWerll05. 

21. Atlantic Nat. Bank v. Peregoy- 
Jenkins Co., 147 N. C. 2938, 61 SE 68. 

22. See supra § 163. 

23. See supra § 168. 


24. Enochs vy. Wilson, 11 Lea 
(Tenn.) 228; Jones v. Stewart (Tenn. 
Ch.) 61 SW 105. 

25. Application for enforcement 
and protection of receiver’s rights 
see infra § 527. 


61 Fed. 


Stewart (Tenn. Ch. 


difficulty in adhering to the general 
rule and that many exceptions to it 
had been allowed). 

27. Corey y. Long, 12 AbbPrNS 
427, 438 HowPr 492 [aff 35 N. Y. Su- 
per. -569-(aff’53 oN. Y¥. 641 mem)]); 
Windschuegl v. Irish Polishes, Ltd., 
COTS | Sie ines Parkerty. “Dunn's 
Beav. 497, 50 Reprint 195. 


28. Corey v. Long, 12 AbbPrNS 
427, 48 HowPr 492 (aff 35 N. Y. Super. 


569. (aff 53 N. Y. 641 mem)]; Wind- 
schuegl v. Irish Polishes, Ltd., [1914] 
Ll ir. 33s Parker vy. Dunn, 8 Beav. 


497, 50 Reprint 195. See Ireland v. 
Eade, 7 Beav. dow oo) emis Ch 155 ne 9 
Reprint 983 (granting a petition of a 
receiver, made after long delay and 
after applying to the parties to move). 


29. U. S.—Stuart v. Boulware, 133 
UP STS SHON SCLa242) 33 edu, ted. "5 6.8); 
Northern Finance Corp. v. Byrnes, 5 
F. (2d) 11; American Brake Shoe etce., 
Co. v. New York R, Cos., 278 Fed. 842; 
Scott v. Western Pac. R. Co., 246 Fed: 
545, 158 CCA 515 faff 236 Hed. 813]. 


Cal.—Free Gold Min. Co. v. Spiers, 
136 Cal. 484, 69 P 143. 


Iowa.—Albia First Nat. Bank v. 
White Ash Coal Co., 188 Iowa 1227, 
176 NW 287, 12 ALR 286. 

La.—State v. New Orleans, 106 La. 
469-31 S55. 

Mo.—Neun vy. Blackstone Bldg,, 
ete., Assoc., 149 Mo. 74, 50 SW 436. 

N. J.—Bull v. International Power 
Co., 86 N. J. Eq. 275, 98 A 382; Cam- 
mackriv, Jonson, (20 Ns Jo Bqay 163i 
Tuttle v. State Mut.. Liability Ins. 
Co., 2 N. J. Misc. 973, 127 A 682. See 
In re Requests to Judges, 101 N. J. 
Hq. 9.137 Ay 51) (dictum): 


N. Y.—Sullivan v. Miller, 106 N. 
Y. 635, 183 NE 772; Weeks v. Weeks, 
PUOOMING SY Te oLowslS NE 96;° Peo. v. Se- 


515 [aff 236 Fed. 


a. 
153 Pa. 283) 25 A 1018; 
in, ae LegGaz 48. 


Cee v. Cooley, 53 §.'C. ane, 
31 “sh 63 


Ca] notes permission to one: 
unnecessary.—It is not necessary, in 
order to justify a receiver in apply- 
ing to the court for instructions, that 
the order appointing ‘the recéiver 
should expreSsly give him liberty to 
make such applications. Weeks y. 
Weeks, 106 N. Y. 626, 13 NE 96. 


Enforcement and protection of: re- 
ceiver’s aeuts on application see in- 
fra § 52 

aioe of receiver to appeal from 
order made see Appeal and Error §§ 
4138, 522. 

30. Bull v. International Power 
Cor SOON: Teh aa27 519 8) Ae Ss 82e ea See 
In re Requests to Judges, 101 N. J: 


‘Eq. 9, 137 A 151 (dictum). 


81. Northern ‘Finance Corp. v. 
Byrnes, 5 F, (2d) 11; Scott v. Western 
Pace Re Cox. 226 Fed. 545, 158 CCA 
813]; ‘Guaranty 
Trust Co. v. International Steam 
Pump Co., 231 Fed..594, 145.CCA 480; 
State Cent. Sav. Bank v. Fanning Ball- 
Bearing Chain Co., 118 Iowa 698, 92 
NW 712; In re Angell, 131 Mich. 345, 
91 NW 611; Weber v. Naltner, ‘10 
OhS&CP 96,7 OhNP) 290% Golesi: 
head eos Tailoring Co., 25 OhNPNS 
481. 

32. National Park Bank vy. God- 
dard, 20 NYS 526. 

33. Matter of Commercial Bank, 35 
App. Div. 224, 54 NYS 722. 

34. Matter of Commercial 
supra. 


35. Necessity of notice of applica- 
tion for authority to make contract or 
expend money see infra § 198. 


36. In re Requests to Judges, 101 


Bank, 
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unnecessary ;** and, similarly, a receiver should be 
given notice of an application by an interested party 
for an order affecting his administration of the es- 
tate.28 Such notice has been said, however, not to 
be jurisdictional,?® and it has frequently been held 
that an application for instructions and ordinary ad- 
visory orders may be made ex parte;*® but an order 
granted on such an application adjudicates nothing,** 
and the receiver and all others who act under it do 
so at the risk of having it overturned if the matter 
is properly brought up for hearing at a later date.*? 


[§ 173] 4. Obedience and Disobedience of Or- 
ders.*® So long as a receiver obeys the directions 
and instructions of the court having supervision and 
control of his administration of the receivership, his 
acts are the acts of the court.** If, on the other 
hand, he fails to obey, he may be proceeded against 
as for a contempt.*° In such ease the court should 
order, in the alternative, that the receiver obey by a 
certain day or stand committed,*® even though the 
direction or instruction disobeyed called for compli- 
ance by a designated time;** and the order may au- 
thorize interested parties to bring suit on the receiv- 
er’s bond against him and his sureties.** <A statute 
requiring a hearing and adjudication of misconduct 
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before a committing for contempt, a person appointed 
to perform ministerial services applies to a receiver.*® 
A receiver not being subject, however, to the control 
of the court in any “other action or suit than that in 
which he is appointed, 59 he cannot be punished as 
for contempt in failing to comply with an order made 
in another action.°? “Under a statute requiring or- 
ders and instructions to be in writing and entered of 
record, a receiver is not justified in disobeying the 
written orders of the court relating to his manage- 
ment of the receivership by subsequent oral directions 
from the judge.®? 

Validity and propriety of order. Where an order 
of the court is void for want of power to make it,°* 
a receiver cannot be adjudged guilty of contempt for 
failing to obey it;°* but the propriety of an order, 
as distinguished from the power to make it, cannot 
be questioned in connection with the punishment of 
the receiver for disobedience thereof.*° 

Fine. Where a statute authorizes the imposition 
of a fine for misconduct, a receiver fined thereunder 
should stand committed only pending compliance with 
the court’s directions and instructions, and not pend- 
ing payment of the fine.®* Under provisions author- 


and 


Ned wand. 9,-9hst A 152.5% Weeks) v: 
Weeks, 106 N. Y. 626, 13 NE 96; Smith 
v. New York Cons. Stage Co., 18 Abb 
Pr (N. Y.)° 419. , Compare Missouri 
Pac. WRe iCo.g vi, Texas; ete:, RR. Co., 
31 Fed. 862 (where it was said that 
if there are parties in interest and 
they have their day in court, the 
court’s advice to its receiver may be 
decisive, but that if the matter is ex 
parte, such advice is probably bind- 
ing only on the receiver, for the judge 
may change his mind on hearing full 
argument). : 


87. In re Requests to Judges, 101 


Nee J We. 9, 137 A 15 
88.. In re Lindabury, 10 N. J. L. 
See AZ 


39. Weeks v. Weeks, 106 
626,.13 NE 96. 


40. Cal.—Free Gold Min. Co. v. 
Spiers, 136 Cal. 484, 69 P 143. 


Md.—Alexander v. Maryland Trust 
ia 106 Md. 170, 66 A 836. 


Y.—Sullivan v. Miller, 106 N. 
Y; N35. 13 NE 772. 


S. C.—Ailen v. Cooley, 53 S. C. 414, 
31 SE 634. 


Wis.—Harrigan v, 
Wis. 127, 99 NW 909. 


See Birmingham Trust, etc., Co. v. 
Atlanta, etc., R. \Co., 271 Fed. 731 
(where it was said that it is common 
practice to grant''such order as ap- 
pears to be proper, with leave to 
bring on a hearing thereafter, since 
thereby a hearing is not denied, but 
is invited). 


41. Birmingham Trust, etc., 
Atlanta, etc., R. Co., supra. 


42. Birmingham Trust, etc., Co. v. 
Atlanta, etc., R. Co., supra. 


43. Cross references: 

Disobedience of order at instance of 
party as constituting receiver his 
agent see supra § 164 

Duty of receiver to obey qarciions 
of court see supra § 1 

Obedience or Gigbedienns: as affect- 
ing liability of receiver see infra 
§§ 224-226. 

Removal of receiver for misconduct 
or disobedience see supra § 113, 


44. Carroll v. Haigh, 108 Ill. A. 
264 [aff 209 IH. 576, 71 NE 317]; 


NSE 


Gilchrist, 121 


@omwys 


Peterson v. Darelius, 168 Minn. 365, 
210 NW 38. 


Cross references: 
Authorized contracts of receiver as 
contracts of court see infra § 196. 
Personal immunity of receiver for 
losses incurred in obeying order of 
court see infra § 225. 

Possession of receiver as possession 
of court see supra § 118 


45. U. S.—Kirker v. Owings, 98 
Fed. 499, 39 CCA 132. 


Ark.—State v. Gibson, 21 Ark. 140. 


Cal.—Adams v. Haskell, 6 Cal. 475. 


Ga.—Tindall v. Nisbet, 114 Ga. 224, 
39 SE 849, 113 Ga. °1114,-39 SE 450; 
55 LRA 225, 


Iowa.—How v. Jones, 60 Lowa 70, 
14 NW 193. 


Md.—Williamson vy. Wilson, 1 Bland 
418, 


Mich.—Peo. v. Brooks, 40 Mich. 333, 
29 AmR 534; Peo. v. Jones, 33 Mich. 
sie 


o.—Ex p. Haley. 99 Mo. 150, 12 
sw 667 {aff 37 Mo. A. 562]. 


N. Y.—Clapp vy. Clapp, 4 Silv. Sup. 
379, 7 NYS 495, 49 Hun 195, 1 NYS 
919; Peo. v. Anthony, 7 App. Div. 
132, 40 NYS°279 [afi 15) Nivy. 620 
mem, 43 NE 1133 mem]. 


WwW. Va.—U. S. Blowpipe Co. v. 
Spencer, 61 W. Va. 191, 56 SE 345. 


Wis.—Harrigan v. Gilchrist, 121 
Wis, 127, 99 NW 909. 


Eng.—In re Gent, 40 Ch. D. 190; 
In re Bell, L. R. 9 Eq. 172; Macarty 
v. Gibson, Mosely 40, 25 Reprint 258; 
Davies v. Cracroft, 14 Ves. Jr. 143, 
23 Reprint 475. 


Ont.—Fawkes v. Griffin, 18 Ont. 
Pr. 48; McIntosh vy. Elliott, 2 Grant. 
Chr 39'6: 


[a] At instance of surety of re- 
moved receiver.—Where an order di- 
recting a receiver who had been re- 
moved to pay over to his successor 
the amount found due on his account- 
ing was not complied with, and his 
surety, on demand for the amount 
so found due, obtained an order au- 
thorizing ‘him to pay the amount to 
the new receiver, and to take an as- 
Signment of all his rights, which 


amount the surety then paid, 
took an assignment which stated that 
it: was made with the intention of 
subrogating the surety to all rights 
under the order, the fact that the 
surety was not a party to the pro- 
ceeding in which the order directing 
the payment was made did not pre- 
vent him from proceeding against 
the late receiver for contempt in dis- 
obeying the order to pay the amount 
found due from him. Peo. v. Anthony, 
7App. Div. 132, 40 NYS 279. [aff 151 
NY. 620, 43 NEV 11334; 


{b] On change of venue (1) the 
court to which the cause is removed 
may commit a receiver for contempt 
for disobedience of its order to pay 
over funds. Ex . Haley, 99 \Me: 
150/12 °SW 667 [aff 37 Mo. A. 562]. 
(2) Receiver as subject to control of 
court to which cause is removed see 
supra § 168. 

Contempt proceedings against re- 
ceiver: 
yenerally see Contempt § 54. 

For failure to pay over money see 

Contempt § 13. 


Summary proceedings against re- 
ck to compel obedience see supra 
8. 
46. Kirker v. Owings, 98 Fed. 499, 
389 CCA 1382; Davies v. Cracroft, 14 
Ves. Jr. 1438, 33 Reprint 475. 


47. Davies v. Cracroft, supra. 

48. Kirker vy. Owings, 98 Fed. 499, 
Bor OC ALT 32% 

Liabilities on receivers’ bonds in 
general see infra §§ 697-714. 

49. Clark v. Bininger, 75 N. Y. 344. 

Receiver as ministerial officer of 
court see supra § 163. j 

50. See supra § 168. 

51. Merritt v. Sparling, 88 Hun 491, 
34 NYS 882. 


52. State Cent. Sav. Bank v. Fan- 
ning Ball-Bearing Chain Co., 118 
Iowa 698, 92 NW 712. 

53. Validity of ms | and instruc-. 
tions see supra § 1 


54. Steenrod v. = M. Gross Co., 334 
Tll. 862, 166 NE 82. 


‘ 


55. Clark v. Bininger, 75 N. Y. 344., 


56. Clark v. Bininger, supra. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


§§ 173-174] 


izing the fine imposed to be sufficient in amount to 
indemnify a party who has suffered actual loss or 
injury by reason of the receiver’s misconduct, but 
in other cases not more than a specified amount, no 
express adjudication of loss or injury is necessary 
to support a fine not exceeding the amount so speci- 
fied,°? but to justify a larger fine the judgment must 
be based upon proof of the damages actually suf- 


fered.°§ 


[§ 174] C. Powers and Duties of Receivers®°—1. 
In General—a. Source and Extent. 
ing merely a ministerial officer or instrument of the 
court by which he is appointed,®® has no original or 
inherent authority,®? and no official act of his is ef- 
ficacious unless power to do it has been conferred 
Whatever power a receiver possesses 


upon him,° 


57. Clark v. Bininger, supra. 
58. Clark v. Bininger, supra. 
59. Cross-references: 


Actions and proceedings by receivers 
see infra §§ 527-541. 
Powers and duties of receivers ap- 
pointed in: 
Foreclosure proceedings see Mort- 
gages §§ 1705-1710. 
Place of administrator see Execu- 
tors and Administrators § 2894. 
Supplementary proceedings see Ex- 
ecutions §§ 1041-1046. 
Receivers of particular property see 
eross references supra. 


60. See supra § 163. 
61. State v. Sullivan, 120 Ind. 197, 
21 NE 1093, 22 NE 325; Osborne v. 


Cea ore Mi. RE Oos. 9 OhNPNS 561; 
‘Oklahoma Sheep, ete., Co. v. Hastings, 
80 Okl. 89, 194 P 223, 225 [quot Cyc]. 


Power to contract see infra §§ 196—- 
1b: 


62. Metropolitan Trust Co. v. North 
Carolina Lumber Co., 162 Fed. 170; 
Osborne v. C. D. & M. R. Co., 9 OhNP 


NS 561. 
set ha of discretion see infra § 
6. 
Liability of receiver for unauthor- 
ized acts see infra § 226. 
63. U. S.—Bingaman v. Common- 
wealth Trust Co., 1 F. (2d) 505. 


Alaska.—Decker v. Berners 
Min., ete., Co., 2 Alaska 504. 


Oh.—Osborne v. C. D. & M. R. Co., 
9 OhNPNS 561. 


Ok).—Oklahoma Sheep, 
Hastings, 80 Okl. 109, 194 P 223 
iquot Cyc]. 

W. Va.—City Bank v. Bryan, 76 W. 
Va. 481, 86 SE 8, LRA1915F 1219. 


See Davis v. Roach, 83 Ind. A. 320, 
148 NE 498 (where the court said that 
the rules governing the power of re- 
ceivers are, except those which are 
statutory, of equitable origin). 


64. Bingaman v. Commonwealth 
‘Trust Co., 1 F. (2d) 505; Boonville 
Nat. Bank v. Blakey, 107 Fed, 891, 47 
CCA 43, 6 AmBankrRep 13; Caldwell 
Vv. McWhorter, 84 Ky. 130; Osborne 
v. CD. & M. R. Co., 9 OhNPNS 561; 
Oklahoma Sheep, etc., Co. v. Hastings, 
80 Okl. 109, 124 P 228, 225 [quot Cyc]. 


65. Duplex Printing Press Co. v. 
‘Clipper Pub. Co., 213 Pa. 207, 62 A 841. 
And see cases Supra notes 63, 64. 


Receiver as representative of par- 
ties see supra §§ 164-166. 


66. U. S.—Quincy, etc., Co. 
Humphreys, 145 U. S. 82, aie sct 787, 
36 L. ed. 632; Union Bank v. Kansas 
City Bank, 136 U. 8. 223, 10 SCt 1013, 
34 L. ed. 341; Wilder v. New Orleans, 
87 Fed. 843, 31 CCA 249; Benedict v. 
Maynard, 3 . Cas. No. 1,295, 5 McLean 
262. 


Bay 


etc., ci v. 
225 


Ala.—Provident L., ete., Ins. Co. v.° 
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power 


A receiver, be- 


Elliott, 198 Ala. 230, 73 S 476, 477 [cit 
Cyc]. 

Cal.—Wheat v. State Bank, 119 Cal. 
4, 50 P 842, 51 P 47%. 


Colo.—Hendadrie, etce.,- Mfg. Co. Vv. 
Parry, 37 Colo. 359, 86 P 113. 

Del.—Stockbridge v. Beckwith, 6 
Del. Ch. 72,733 A 620. 

D. C.—Cake v. Woodbury, 3 App. 60; 
Washington Market Co. v. Warthen, 
13.Di Cy 432. 

Ill.—Nevitt v. Woodburn, 190 Ill. 
283, 60 NE 500; Young v. Stevenson, 
180 Ill. 608, 54 NE 562, 72 AmSR 236. 

Ind.—State v. Sullivan, 120 Ind. 197, 
21 NE 1093, 22 NE 325. 

Iowa.—Price v. Howsen, 197 lowa 
324, 197 NW 62; Manker v. Pheenix 
Loan Assoc., 96 NW 982; State Cent. 
Sav. Bank vy. Fanning Ball-Bearing 
Chain Co., 118 Iowa 698, 92 NW 712; 
Montreal Bank vy. Chicago, ete. R. 
Co., 48. lowa 516; Grant v. Davenport, 
18 Iowa 179. 

So Ue v. Kelling, 

Md.—Gaither v. Stockbridge, 67 Md. 
222, 9 Aj6325 LOA 309: 

Nebr.—State v. Farmers’, etc., Bank, 
114 Nebr. 378, 207 NW 666. 


N. J.—Lockport Felt Co. v. United 
Box Board, ete., Co., 74 N. J. Eq. 686, 
70 A 980. 

N. Y.—Decker vy. Gardner, 124 N. Y. 
334, 26 NE 814, 11 LRA 480; Seymour 
v. Wilson, 16 Barb. 294 [rev on other 
grounds 14 N. Y. 567]; Fallon v. EKg- 
berts Woolen Mill Co., 31 Misc. 523, 
64 NYS 466 [aff 56 App. Div. 585, 67 
NYS 347]; Murray v. Cantor, 18 Misc. 
389, 41 NYS 652, 26 NYCivProc 81; 
Corey v. Long, 12 AbbPrNS 427, 43 
HowPrNS 492 [aff 35 N. Y. Super. 569 
(aff 53 N. Y¥..641)]; “Devendorf v. 
Dickinson, 21 HowPr 275; Verplank 
v. Mercantile Ins. Co., 2 Paige 438. 
See to same effect Central Trust Co. v. 
Pittsburg, eté., R. Co., 223 N.Y. 347, 
119 NE 565. 

Oh.—Marshall v. Walter A. Caver- 
ly Co., 5 OhNPNS 185 

Okl1.—Mills v. Wanbenhever: 96 Okl. 
268, 222 P 523; Oklahoma Sheep, etc., 
Co. v. Hastings, 80 Okl. 109, 124 P 
223, 225 [quot Cyc]. 

Or.-—Tobin v. Portland Mills Co., 41 
Or. 269, 68 P 748, 1108. 

Pa.—Lewis v. Germantown, etc., R. 
Co., 16 Phila. 608. 

Philippine.—Teal Motor Co. v. Ma- 
nila Ct. of First Instance, 51 Phil- 
ippine 549; Martinez v. Grano, 51 
Philippine 298. 

S. C.—Ex p. Brown, 15 S. C. 518. 

Tex.—Texas, etc., R. Co. v. ony 86 
Tex. 571, 26 SW 599, 25 LRA 52. 
Va.—Reynolds v. Pettyjohn, 79 Va. 


12 KyL 


$27. 
W.-Va.—Blair v. Core, 20 W..Va. 265. 
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comes from the court®* or from statute,®* and not 
from any of the parties,®® and so he has only such 
authority as may have been conferred upon him by 
statute or by proper order of the court,®* and such as 
may reasonably or necessarily be implied from such 
orders®’ or from the statute by which his express 
is defined.** 
a receiver are to some extent limited by the purposes 
of the suit in which he is appointed.°° 
cerning receiverships must be construed in the light 
of the settled doctrine of courts of equity respecting 
the powers of receivers.’° 

Territorial extent. 
receiver extends throughout the state in a court of 
which his appointment is made.7 
ing to the powers of a receiver outside of the state 


Accordingly, the powers of 


A statute con- 


Ordinarily the authority of a 


Questions relat- 


[a] Where the powers of receiv- 
ers are not defined by statute (1) they 
are such only as are conferred by 
courts of equity, under their equitable 
jurisdiction, upon receivers appointed 
by such courts. Young v. Stevenson, 
180 Ill. 608, 54 NE 562, 72 AmSR 236. 
(2) Where his authority is specifically 
defined by the court, all other author- 
ity on the part of the receiver is ex- 
aparere Henry v. Henry, 103 Ala. 582, 


Supervision, orders, and instruc- 
tions of court see infra §§ 168-173. 


67. Henry v. Henry, 103 Ala. 582, 
15 S 916; State Cent. Sav. Bank v. 
Fanning Ball-Bearing Chain Co., 118 
Iowa 698, 92 NW 712; Mills v. Dau- 
benheyer, 96 Okl. 268, 222 P 523; Okla- 
homa Sheep, etc., Co. v. Hastings, 80 
Okl. 109, 194 P 228, 225 [quot Cyc]; 
Vermont, etc., R. Co. v. Vermont Cent. 
R. Co., 46 Vt. 792. See Marshall v. 
Walter A. Caverly Co., 5 OhNPNS 185, 
188 (where it was said that a receiver 
has only such powers as are expressly 
conferred upon him by the order of 
appointment and “such as are con- 
ferred upon him by the established 
rules ee usages of a court of chan- 
cery” 


[a] Receiver and manager.—(1) 
Where a receiver is appointed for the 
purpose of carrying on or superin- 
tending a trade or business, pending 
litigation, he is usually called a man- 
ager, or receiver and manager, and 
his appointment as manager implies 
that he has power to deal with the 
property over which he is appointed. 
Vermont, etc., R. Co. v. Vermont Cent. 
R. Co., 46 Vt. 792. (2) Receiver and 
manager in general See Supra § 1. (3) 
Authority to continue and conduct 
Pater in general see infra §§ 212- 


68. Florence Gas, etc., Co. v. Han- 
by, 101 Ala. 15, 13 S 343; Oklahoma 
Sheep, etc., Co. v. Hastings, 80 Okl. 
109, 194 P 223, 225 [quot Cyc]; Mar- 
tinez v. Grano, 51 Philippine 287. See 
Runyan v. Farmers’, etc., Bank, 4 N. 
J. Eq. 480 (holding that receivers of 
corporations under a statute “to pre- 
vent frauds by incorporated compa- 
nies’ derive their power wholly from 
the statute and have no authority 
which is not conferred by it, but that 
a particular power, although not ex- 
pressly conferred, may be. exercised 
if it can be fairly implied from the 
general scope of the statute or as in- 
cident to a power expressly given). 


69. ‘Leach v. Grant, 27 F. (2d) 201 
{certiorari granted 278 U. S. 593 
mem, 49 SCt 37 mem, 73 L. ed. 525 


mem, and rev on other grounds 280 
U. S. 351, 50 SCt 107, 74 L. ed. 470]. 


70. Marion Trust Co. v. Blish, 170 
Ind. 686, 84 NE 814, 85 NE 344, 18 
LRANS 347 [reh der 170 Ind. 686, 85 
NE 344, 18 LRANS 347]. 


71. eoer A Zanesville, etc., Turnp. 
Co., 11 Oh. 


142 [53.C: J.) 
of his appointment ordinarily arise in connection with 
foreign and ancillary receiverships, and in this trea- 
tise have been considered in connection with the dis- 
cussion thereof.*? 

Right of stranger to question authority. One 
having no interest in the receivership estate cannot 
be heard to attack the authority of the receiver to 
do a particular act.73 


As against collateral attack it will be presumed, 
in the absence of evidence to the contrary, that a 
receiver had authority to perform the act in ques- 
tion.’4 

[§ 175] b. Nature. In the absence of a statute’ 
otherwise regulating or preseribing the powers and 
duties of a receiver, they are in general to receive or 
collect, manage, protect, and preserve the property 
of the insolvent during the pendency of the action;*°® 
and the existence of any other or greater authority 
will not be presumed.’® It has been said that the du- 
ties of a receiver are executive and administrative 
in preserving the assets and enforcing the rights of 
the parties, and judicial in determining questions 
arising upon claims and otherwise.‘? 
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[§ 176] c. Discretion of Receiver. While, strict- 
ly speaking, a receiver can do nothing without the 
order or sanction of the court,’® from the nature and 
purposes of his appointment he is necessarily clothed 
with some discretion in the exercise of many of his 
official duties,7® subject to the subsequent approval 
of the court,*® which will be given when he has act- 
ed in good faith and what he has done appears to 
have been beneficial to the parties interested;*! and 
the court may accord some degree of discretion to 
the receiver in particular matters.°? In exercising 
his discretion, however, the receiver acts at his own 
risk,** and it will not excuse negligent or extravagant 
acts or other fault resulting in a loss which might 
have been prevented by due care and prudence.** A 
receiver cannot substitute his own diseretion for a 
positive duty enjoined upon him by law,*® nor ean 
he, by any exercise of discretion, prevent the court 
from enforcing the administration of the estate in 
such manner as to protect the best interests of the 
parties.*° 


[§ 177] d. Delegation of Power. A receiver, be- 
ing an officer of the court by which he is appointed,’? 


72. See infra §§ 636-696. 

73. Federal Land Bank of Spokane 
+. Gallatin County, 84 Mont. 98, 274 P 
288. 

74, Atchison v. Davidson, 2 Pinn. 
(Wis.) 48. 

75... U. .S.—Farmers’ L. & T. Co. ‘vy. 
Northern Pac. R. Co., 61 Fed. 546. 


Ind.—Davis v. Roach, 83 Ind. A. 320, 
148 NE 498. 

Minn.—Bartlett Frazier Co, v. Hum- 
Sa ‘etc., Co., 173 Minn. 10, 216 NW 
2b2- i 


“Ney,—State v. State Bank, etc., Co., 
36 Nev. 526, 137 P 400. 


YN. Y:—Herring v. New York, etc., 
R.-Go:; 105N. Y: 340; 12 NE 763, 19 
AbbNCas 340; Dow v. Nealis, 47 Misc. 
153, 93 NYS 379. , 


Okl.—Witt v. Jones, 106 Okl.- 227, 
2338 P:722, 39 ALR 1411; Oklahoma 
Sheep, etc., Co. v. Hastings, 80 Okl. 
109, 194 P 223, 225 [quot Cyc]. 


“Wash.—Southwestern Surety Ins. 
Co. v. Pacific Coast Casualty Co., 92 
Wash. 654, 159 P 788. 


See Williamson vy. Wilson, 1 Bland 
(Md.) 418 (dictum, that in most of the 
English cases concerning receiver- 
ships of real estate the office and duty 
of the receiver has been extended no 
further than to exclude trespasses, 
make necessary repairs, and collect 
and account for the rents and profits, 
but that where the preservation of 
personal property has been the object 
the receiver has been in many respects 
vested with the authority of a curator 
bonis of the Roman law). 


Compare Hayward vy. Leeson, 176 
Mass. 310, 57 NE 656, 49 LRA 725 
(holding that under an order provid- 
ing that the receiver should ‘‘collect, 
take possession of, preserve and care 
for all of the property,” ete, of de- 
fendant, and ‘hold and dispose of the 
same under the order of this court,” 
and other orders directing action by 
the receiver, he has the powers usual- 
ly conferred by a court of equity upon 
a receiver). 


[a] Receiver appointed in place of 
guardian.—(1) A receiver appointed 
to take charge of a ward’s estate upon 
the removal of a guardian, under a 
statutory provision authorizing the 
court to appoint a receiver in case of 
the removal of a guardian, for causes 
specified, “‘to take possession of the 


ward’s estate, to collect all moneys 
due to him, to secure, loan, invest or 
apply the same for the benefit and 
advantage of the ward under the di- 
rection and subject to such rules and 
orders in every respect as the judge 
may from time to time make in re- 
spect thereto, and the accounts of such 
receiver Shall be returned, audited and 
settled as the judge may direct,” is to 
Serve a temporary purpose in place 
of a guardian, to manage and care for 
the ward’s estate under the direction, 
supervision, and control of the court, 
until another guardian shall be ap- 
pointed, and is not invested with the 
powers of a guardian. Temple v. Wil- 
Hams; 91 New Cy s22) (2) But suche a 
receiver is held to be a quasi-guardian 
to the extent that when directed to 
lend out money and pay the income 
to the ward he will be held to the same 
accountability as a guardian. State 
VesGOoch) 9 vee NeiCawl oo, of SrnO > ommee 
AmSR 284, 


Cross references: 
eg Ong by receivers see infra §§ 527— 
Collection and reduction to posses- 
sion see infra §§ 182-186. 
ay and management see infra § 


Performance of duties and functions 
of insolvent corporations see Cor- 
porations § 3250. 

Protection and preservation of prop- 
erty as primary object of receiver- 
ship see supra §§ 23-30. 

Right and title of receiver see supra 
§§ 117-162. 

76. Dow v. Nealis, 47 Misc. 153, 93 

NYS 379. 


77. Shachat v. Standard Auto Sup- 
ply Co., 106 N. J. Bq. 105, 150 A 183. 


78. See supra § 174. 


79. U.S.-—Hitner v. Diamond State 
Steel Co., 207 Fed. 616; Coy v. Title 
Guarantee, etc., Co., 198 Fed. 275; Con- 
tinental Trust Co. v. Toledo, etc., R. 
Co., 59 Hed. 514. 

Ill.— Hooper v. Winston, 24 Ill. 353. 

Iowa.—Sprague v. Iowa Mercantile 
Co., 186 lowa 488, 172 NW 637; State 
Cent. Sav. Bank v. Fanning Ball-Bear- 
ing Chain Co., 118 Iowa 698, 92 NW 
712; Montreal Bank y. Chicago, etc., 
R. Co., 48 Iowa 518. 


Sat teats aca v. Sweet, 40 Mich. 


N. J.—Knott v. Morris Canal, etc., 
Co., 4 N. J. Eq. 423. 


Okl.—McKennon vy. Pentecost, 8 Okl. 
PIS SORE 9585 


Gen Eee ne v. Baxter, 2 Tenn. Ch. 


Wis.—Harrigan v. 
Wis. 127, 99 NW 909. 


See Leathers v. Kelling, 12 KyL 92 
(where it was said that a receiver has 
“but little discretion’’). 


[a] ‘Court cannot attend to details 
of administration of the estate com- 
mitted to the hands of the receiver, 
and he must necessarily exercise dis- 
cretion in many matters of manage- 
ment and disposition of the estate, 
acting at all times best to subserve 
the estate and those concerned in its 
due administration. Cova Vas Tite 
Guarantee, etc., Co., 198 Fed. 275. 


80. Sprague v. lowa Mercantile Co., 
186 Iowa 488, 172 NW 6387; State Cent. 
Sav. Bank v. Fanning Ball-Bearing 
Chain Co., 118 Iowa 698, 92 NW 712; 
Knott v. Morris Canal, etce., Co., 4 N. 
J. Eq. 423. 


Supervision of court in general ‘see 
supra §§ 168-173. 


81. Sprague v. Iowa Mercantile Co., 
186 Iowa 488, 172 NW 687; State Cent. 
Sav. Bank v. Fanning Ball-Bearing 
Chain Co., 118 Iowa 698, 92 NW 712. 


Subsequent approval of contracts 
and expenditures of receivers see in- 
fra § 19:9. 

82. Girard L. Ins., ete., Co. v. Coop- 
er, 162 U. S. 529, 16 SCt 879, 40 L. ed. 
1062; Vanderbilt v. New Jersey Cent. 
Re Co; 48° Noo) Bay 669) 2 np Arres: 


83. State Cent. Sav. Bank v. Fan- 
ning Ball-Bearing Chain Co., 118 Iowa 
698, 92 NW 712. 


84. Hitner v. Diamond State Steel 
Co., 207 Fed. 616. 


Duty of receiver to exercise due care 
one prudence in general see infra § 

09, 

85. Benedict v. Maynard, 3 F. Cas. 
No. 1,295, 5 McLean 262; Osborne y. 
C. SD Se MR. CoS RORNEINS soil 
Oklahoma Sheen, etc., Co. v. Hastings, 
80 Okl.. 109, 194 P 223, 225 [quot Cyc]. 


86. Delbridge v. Kaukauna Fiber 
Co., 165 Wis. 435, 162 NW 478. 


87. See supra § 163. 


Gilchrist, 121 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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§§ 177-181] 


cannot delegate his duties or trust to any other per- 
son,** nor fia over to another the control and man- 
agement of the property which has been entrusted 
to his care and possession.*®® 


[§ 178] 2. Joint and Successive Receivers—a. 
Joint Receivers. Where two or more receivers are 
jointly appointed, each has equal authority in the or- 
dinary conduet of the estate,®® but all decisions which 
commit the trust estate to any obligation must have 
the concurrence of both or all to be valid.®+ One 
joint receiver need not yield his judgment to, and 
is not governed by, his coreceivers although they ¢on- 
stitute a majority.°? 


[§ 179] b. Successive Receivers.°* A receiver- 
ship is a continuing condition, analogous to a cor- 
poration sole, so long as the property remains in cus- 
tody of the court and is administered through the 
agency of a receiver, although the personnel of the 
receivership may change.®* So the status of a claim 
against the property is not affected by any such 
change in personnel,®® nor is the official lability of 
the receiver for improper acts or negligence;°° and 
while it has been held that contracts made by one re- 
ceiver cannot bind his successor in an action at law®* 
unless such contracts are ratified by the successor,®® 
it is the general rule that the liability of the funds 
of the estate upon such contracts may be enforced 
in a proper proceeding in equity against a successor 
receiver.°® Similarly, a successor receiver is enti- 


88. Broussard v. Mason, 187 Mo. A. 
281, 1738 SW 698. 


RECEIVERS 


(holding that a successor receiver is 
subject to suit where his predecessor 


[538 C.J.] 145 


tled to enforce a claim or right existing at the time 
of his appointment in favor of the receivership or 
estate.t A receiver cannot, however, be. compelled 
to postpone the payment of current claims arising 
out of his proper acts in order to pay obligations in- 
curred by his predecessor in office,” nor is a duly 
appointed receiver liable for expenses or obligations 
incurred by a receiver theretofore appointed in in- 
dependent proceedings in another court.* The or- 
der appointing a successor may necessarily confer 
the power and impose the duties of the original re- 
ceiver, even though it does not do so in express 
terms.* 


[§ 180] c. Representative of Deceased Receiver.°® 
Upon the death of a receiver® his administrative 
powers and duties do not devolve upon his personal 
representatives,’ but his possession, as bailee, of per- 
sonal property of the trust estate or of funds belong- 
ing thereto passes to his representatives to such ex- 
tent that they are entitled to take such property and 
money into their hands® and deliver them, in dis- 
charge of the liability of the decedent’s estate, to 
the successor receiver,? who is entitled to demand 
and receive the same from such representatives.!° 

[§ 181] 3. Collection, Custody, and Management 
of Property!!—a. In General. A receiver, in the 
management and disposition of property committed 
to his possession, acts in a fiduciary capacity,!? and 
manages the property not for any party but for the 


Lehigh Coal, etc., Co. v. New Jersey 


Fiduciary nature of trustee’s man- 
agement and disposition of property 
see infra. § 181. 

89. Buchanan v. Hicks, 98 Ark. 370, 
136 SW 177, 34 LRANS 1200; Shade- 
reid v..White, 74 Minn. 208, 77 NW 


[a] Agreement so to do void.—Any 
agreement by a receiver to turn over 
to another person the control and 
management of the property or estate 
is void. Buchanan v. Hicks, 98 Ark. 
370, 1386 SW 177, 34 LRANS 1200. 


Employees of receiver see infra §§ 
216-219. 

90. Shirk v. Brookfield, 77 App. Div. 
295,79 NYS 225. 


91. Samuels v. Drew, 7 F. (2d) 764 
atte. BY (2d) “7664! 

92. Goodman Mfg. Co. v. Pittsburg- 
Buffalo Co., 222 Fed. 144. 


93. Accountability of receiver to 
successor see infra § 596. 


Representatives of deceased receiv- 
er see infra § 180. 


94. McNulta v. Lockridge, 141 U. 
Smociee tan SOc ile noha edsa oo. batt 
$7 Ifl. 270, 27 NE 452, 31 AmSR 362 
(aff 32 Ill. A. 86)]; Georgia Cent.. R., 
etc., Co. v. Farmers’ L. & T..Co., 113 
Fed. 405 [aff 125 Fed. 1001, 60 CCA 
400); “State v. Port Royal, ete., R. Co., 
84 Fed. 67 [app dism 17 SCt 995 mem, 
41 L. ed. 1184 mem]; Knickerbocker 
v. Benes, 195 Ill. 434, 63 NE 174. 


Continuance of pending action on 
change of receiver see Abatement and 
Revival § 239. 


Duration of receivership in general 
see supra §§ 106-110. 

95. International-Great Northern 
R. Co. v. Bexar County Dist. Ct. Clerk, 
4 F. (2d) 19 [writ of error dism 269 
U. S. 593 mem, 46 SCt 23 mem, 70 L. 
ed 429 mem]; State v. Port Royal, 
etc., R. Co., 84 Fed. 67 [app dism 17 
SCt 995 mem, 41 L. ed. 1184 mem]; Ex 
p. Brown, 15 S. C. 518. See Cobb v. 
Sweet, 46 App. Div. 375, 61 NYS 545 


[53 C. J.—10] 


would have been). 
Presentation, p 
ment of claims see infra §§ 386-526. 
96. McNulta v. Lockridge, 141 U. 
Sw oa ize sOtedmh 35) lan reda (96. Patt 
187 Ill. 270, 27 NE 452, 31 AmSR 362]. 


Liability of receiver for torts see 
infra § 208. 


97. Kansas Pac. R. Co. v. Bayles, 
19 Colo. 348, 35 P 744; Lehigh Coal, 
etc., Co. v..New Jersey Cent. R. Co., 


41 N. J. Eq. 167, 3 A 134 [rev on oth- 
er grounds sub nom Vanderbilt v. 
New Jersey Cent. R. Co., 43 N. J. Eq. 
669, 12 A 188 (where the court said, 
obiter, that an action at law is ordi- 
narily the proper remedy and that the 
successor trustee’s liability can be 
enforced therein)]; Kerr v. Little, 
39 N. J. Eq. 83; Lehigh Coal, etc., Co. 
v.. New Jersey Cent: R.-Cos 38. N.S. 
Eq. 175; Crawford v. Gordon, 88 
Wash, 5538, 153 P 363, LRA1916C, 516. 


, 98. Kansas Pac. R. Co. v. Baytes, 
19 Colo. 348, 35 P 744; Green v. Cole- 
man-Nelson Corp., 115 Okl. 144, 242 
P 196; Crawford v. Gordon, 88 Wash. 
55s, 0Lb3 eee s6es RALILG Cr5i6. 


[a] Contract may be ratified or 
adopted (1) by a successor receiver 
either expressly or by implication 
(Crawford v. Gordon, 88 Wash. 553, 
153 PB 363, DRAIGIGC 516),. (2) and 
retention of property delivered to the 
predecessor under the terms of a con- 
tract constitutes a ratification thereof 
(Crawford v. Gordon, supra). 


{b] Seller has no right of election 
as to whether to stand on the con- 
tract or disaffirm it and recover back 
goods delivered thereunder, the elec- 
tion being on the part of the succes- 
sor receiver. Crawford v. Gordon, 88 
Wash. 553,-153 P 363, LRA1916C 516. 


99. Knickerbocker v. Benes, 195 
Ill. 434, 68 NE 174; Kerr v. Little, 
42 N. J. Eq. 528, 9 A 110 [rev on other 
grounds 44 N. J. Eq. 263, 14 A 613]; 
Pugh'v. American Bonding Co., 5 Oh. 
A. 404, 26 Oh. Cir. Ct. N. S. 44. See 


t 


Cents” R.* Cory s8e Ns) J. qe vom (ies 
tum). 

allowance, and pay- 1. Georgia Cent. R., etc., Co. v. 
Farmers’ L. & T. Co., 113 Fed. 405 


[aff 125 Fed. 1001, 60 CCA 400]. 


Rights and causes in favor of re- 
ceiver see infra §§ 537-541. 


2. Weber v. Naltner, 10 OhS&CP 
96, 7 OhNP 290. 


3. Central Trust Co. v. Thurman, 
94 Ga. 735; 20 SH 141, 


4 See case infra this note. 


[a] Thus, where the original or- 
der of appointment required the re- 
ceiver to hire out slaves, and by the 
terms of the*order appointing a suc- 
cessor he was required to perform 
the duties of the receiver in the case, 
and well and truly to collect all assets, 
notes, claims, money, “hire of prop- 
erty, as heretofore ordered,’’ etc., the 
last clause plainly indicated that the 
powers of the successor were in- 
tended to be coextensive with those 
of the former receiver, and that it 
was contemplated that he should hire 
out the slaves. Battaile v. Fisher, 36 
Miss. 321. 


5. Accounting by representative of 
deceased receiver see infra § 595. 


6. In general see supra § 111. 


7. Williamson v. Wilson, 1 Bland 
(Md.) 418. 


8. Williamson v. Wilson, 1 Bland 
(Md.) 418; Avery v. Preston Nat. 
Bank, 132 Mich. 445, 98 NW 1062. 


9. Avery v. Preston Nat. Bank, su- 
pra. 

Successive receivers see supra § 179. 

10. Avery v. Preston Nat. Bank, 
132 Mich. 445, 983 NW 1062. 


li. As general power and duty of 
receivers see supra § 175. 


12. Donahue v. Quackenbush, 75 
Minn. 43, 77 NW 430; Shadewald v. 
White, 74 Minn. 208, 77 NW 42; Witt 
v. Jones, 106 Okl. 227; 233 P0722) 39 
ALR 1411. See Ravlin v. Chicago, 
ete., R. Co., 217 Ill. A. 213, 217 [aff 


146 [53 C.J.] 
court by which he is appointed.1® So he may not 
lawfully do any act in favor of one interested party 
as against another,** but is under a duty of abso- 
lute and unqualified impartiality of the administra- 
tion of his trust,!® and he is to that extent a trustee 
for all the parties in interest.1% It is, however, as 
much the -receiver’s duty to protect valid preferences 
and priorities as to make a just distribution among 
the general creditors.17 One who is in no manner 
inter rested i in the property committed to the receiver’s 
custody will not be heard to complain respecting the 
receiver’s methods of administering the trust.*® 


[§ 182] b. Collection and Reduction to Posses- 
sion!®—(1) In General. Except in the case of a 
receiver appointed for some other and particular pur- 
pose,”° as for the collection of income or rents pend- 
ing the determination of a controversy,”? or the sale 
of property to particular persons,*? it is a receiv- 
er’s duty actively to reduce to his possession the 
property and assets of the estate over which he is 
appointed,?* including both real and personal prop- 
erty,?* except, it has been said, property or assets 
which are not of value to the trust estate,?> and he 
has the right to proceed on his own motion to obtain 
297 Ill. 130, 129 NB 730] (where the 


court said: “A receiver is in legal ef- 
fect a trustee’’). 
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Wee County, 84 Mont. 98, 274 P 
8. 


[§§ 181-183 


such possession, without waiting for an application 
by an interested party for an order directing pos- 
session to be delivered to him.?° It has heen held, 
however, that in the absence of express direction of 
the court a receiver is under no obligation to take 
property by force out of the possession of one who 
resists.** 


Property under attachment. Where at the time of 
the appointment of a receiver a portion of the prop- 
erty of the estate has been levied upon and is held un- 
der an attachment,?® the receiver may, subject to the 
control of the court appointing him, execute a rede- 
livery bond for the purpose of obtaining possession 
of such property.?°® 

[§ 183] (2) Collection of Debts and Claims*°— 
(a) In General. In accordance with the general 
rules governing the powers of a receiver,*? he has 
no authority to collect funds of the estate committed 
to his charge, or debts due to it, unless thereunto 
empowered by statute or the court by which he is 
appointed.*? Thus a receiver given authority to 
lend money is not thereby empowered to collect it 
from the borrower at maturity.*? The receiver may, 
however, properly be directed in express terms to 
25. Johnson v. Emerson Phono- 


graph Co., 296 Fed. 42; American 
Brake Shoe, etec., Co. v. New York R. 


“Fiduciary” 25 C. J. p 1118. 

13. Westinghouse Electric, etc., Co. 
v. Brooklyn Rapid Transit Co., 6 F 
(2a) 547. 

Receiver as officer and ponrewente 
ee of nee see supra § 163 


S.—-Hitz v. iene 185 U.S. 
155" “22 Sct 598, 46 L. ed. 851; Clarke 
v. Georgia Cent. R., etc., Co., 66 Fed. 
16; Meier v. Kansas Pac. R. (Opec wl 
F. Cas. No. 9,395, 5 Dill. 476. 


Iowa.—Home Sav., ete., Co. v. Polk 
County Dist. Ct., 121 Iowa 1, 95 NW 
522; State Cent. Sav. Bank v. Fanning 
Ball-Bearing Chain Co., 118 Iowa 698, 
92 NW. 712. 


Mich.—Detroit First Nat. Bank v. 
E. T. Barnum Wire, etc., Works, 60 
Mich. 487, 27 NW 657, 58 Mich. 124, 
ote, 24 NW 548, 25 NW 202, 55 AmR 


N. Y.—Peo. v. Security L. Ins., etc., 
Orn oe INe) Nic 200s) eo. iv. Mamily 
Fund Soc., 31 App. Div. 166, 52 NYS 
St ees dism 159 N. Y. 534,°53 NE 


N. D.—Patterson v. Ward, 6 N. D. 
609, 72 NW 10138. 


Okl.—Witt v. Jones, 106 Okl. 227, 
2338.P 722, 39 ALR 1411. 
Wis.—Harrigan y. Gilchrist, 121 


Wis. 127, 99 NW 909; Speiser v. Mer- 
aa Exch. Bank, 110 Wis. 506, 86 


15: Clark v. Pou, 20 EF. (2d) 174; 
Decker v. Berners Bay Min., etc., Co., 
2 Alaska 504; Federal Land Bank v. 
Gallatin County, 84 Mont. 98, 274 P 
288; Martinez v. Grano, 51 Philippine 
287. See Clarke v. Georgia Cent. R., 
etc., Co., 66 Fed. 16 (holding that a 
receiver of a railroad corporation 
might prosecute a_ reorganization 
scheme which offered the prospect of 
securing the largest measure of pro- 
tection to all persons concerned in or 
connected with the property and as- 
sets, but could not promote one in- 
terest at the expense of others). And 
see cases supra note 14. 


16. Shadewald v. White, 74 Minn. 
208, 77 NW 42; Broussard v. Mason, 
187 Mo. A. 281, 173 SW 698; Iddings v. 
Bruen, 4 Sandf. ChesgN; Y.) 417. See 
ren same effect Federal Land Bank v. 


Duty of prudence and good faith see 
infra § 209. 

Receiver as representative of par- 
ties see supra §§ 164-166. 

17. American Trust, etc., Bank v. 
McGettigan, 152 Ind. 582, 52 NE 793, 
71 AmSR 345. 

Preferences 2nd priorities in gen- 
eral see infra §§ 406-494 

18. Spokane Federal Land Bank v. 


sedan County, 84 Mont. 98, 274 P 
19. Appointment as vesting right 


of possession in receiver see supra §§ 
117-162 
20. See cases infra notes 21, 22. 


21. Wardlaw v. Herrington, 125 Ga. 
828, 54 SE 699. 


22. Washington Market Co. v. War- 
then, 13 D. C. 432. 


23. U. S.—Johnson v. Emerson 
Phonograph Co., 296 Fed. 42; Ameri- 
can Brake Shoe, ete., Co. v. New York 
R. Cos., 282 Fed. 523 [aff 282 Fed. 293, 
and app ‘dism 262 U. S. 736 mem, 43 
SCt 704 mem, 67 L. ed. 1207 mem]. 


Ida.—Cox v. Snow, 47 Ida. 229, 273 
Pelee. 


Me.—Morrill v. Noyes, 56 Me. 458, 
96 AmD 486. 


N. Y.—Clapp v. Clapp, 49 Hun 195, 
1 NYS 919 [aff 125 N. Y. 6938, 26 NE 
751]. See Adams v. Elwood, 104 App. 
Div. 138, 140, 938 NYS 327 (holding 
that under an or der appointing one a 
receiver of “all of the copartnership 
property of every descrip- 
tion or so much thereof as may be 
necessary to satisfy the plaintiff’s 
judgment,” it was clearly the duty 
of the receiver to take care to reduce 
lo his possession enough property to 
pay plaintiff's claim as it should even- 
tually be established). 


Wash.—Ronald v. Schoenfeld, 94 
Wash. 238, 162 P 43. 


Compare State v. New Orleans, 106 
La. 469, 31 S 55 (holding that’ power 
to take possession is properly con- 
ferred on a receiver by the court). 

And see case infra note 24, 

Custody and preservation of prop- 
erty see infra § 189. ee 


24. Baker v. Cooper, 57 Me. 388. 


Cos., 282 Fed. 523 [aff 282 Fed. 293, 
and app dism 262 U. S. 736 mem, 43 
SCt 704 mem, 67 L. ed. 1207 mem]. 


26. Iddings v. Bruen, 4 Sandf. Ch. 


GNI YE) S47. 


Proceedings to compel delivery of 
proverty to receiver see supra §§ 131- 


27. Davies v. Davies, 20 AbbNCas 
(Ne-Y.) 17.03," Parker iv... Brownin=. S$ 
Paige (N. Y.) 388, 35 AmD 717. 


geoee claimants see supra §§ 147— 


28. Property in custodia legis see 
generally supra § 18. 


29. U.S. Fidelity, etc., Co. v. First 
Nat. Bank, 239 Fed. 227, 152 CCA 215. 


Power to make contracts and in- 
cur indebtedness in general see in- 
fra §§ 196-207. 

Redelivery bond generally see At- 
tachment § 677 et seq. 


30. Cross references: 
Actions by receiver see infra §§ 527-— 
541. 


Appointment to soe debts pending 
suit see supra § 1 
Attornment to ee 
121. 
Authority to collect rents as impos- 
re ‘ee to rent or lease see infra 
0 A 


see supra § 


Avoiding anpactons of parties see 
infra 8s 538 

Collection of ate or property sold 
see infra §§ 361, 36 

Power and duty of Aa eat of insol- 
vent corporation see Corporations 
§§ 3234-3247. 

Right of action for debt due receiver 
see infra § 540. 


31. See supra § 174. 


32. Bates v. Price,.30 Ida. 521, 166 
P 261; Leathers v. Kelling, 12 KyL 
92. Compare Armstrong v. Arm- 
strong, L. R. 12 Eq. 614 Gwhere a re- 
ceiver who had, without leave of court, 
proved a debt against the estate of a 
bankrupt debtor was held to be nec- 
essarily treated, for the purpose of 
determining whether the bankrupt 
was discharged as to such debt, as 
having had authority to collect it). 


33. Leathers v. Kelling, 12 KyL 92, 


"For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 183-186] 


make collections; and even in the absence of ex- 
press direction a receiver may, under the orders of 
the court, have authority to collect funds or debts, 
as necessarily incident to the power expressly con- 
ferred.*° The intention in each particular case, con- 
sidering the object and purposes of the suit, con- 
trols the construction of the order as to whether or 
not such power is granted.*® So authority to collect 
debts has been held to include power to receive pay- 
ment of debts not due,*®* and to collect those becom- 
ing due after the date of his appointment as well as 
those due at the time thereof.*® Reasonable dili- 
gence must be exercised by a receiver in attempting 
to collect a debt, where he is authorized or directed 
to make the collection.*® <A receiver authorized to 
collect a debt secured by mortgage has power to 
bid in the mortgaged property at foreclosure sale, in 
order to make the most of the security and prevent 
its sacrifice.*° 


Set-off. Although choses in action pass to a re- 
ceiver subject to any equitable right of set-off ex- 
isting at the time of his appointment,*! if he settles 
with persons setting up such rights he necessarily 
acts at his peril as to the real existence and rightful- 
ness of the demands allowed as set-offs.*2 


Payment to receiver as discharge. Payment to a 
receiver authorized to collect a debt due to the estate 
is a proper discharge of the debt.#3 


[§ 184] (b) Acceptance of Check or Note. A re- 


34. Bowser v. Patrick, 65 SW 824, 
DO mCVAN LEDS: =a xe pp. Olayitoned Russe | 121 WNviS 572" 
476, 38 Reprint 184. Ont. 699. 


35. See cases infra this note. 
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43. Holly Realty Co. v. Wortmann, 
McGuin v. Fretts, 13 
See Armstrong 
strong, L. R. 12 Eq. 614 (holding that 
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ceiver authorized to collect moneys due or belonging 
to the estate committed to his charge** may accept a 
check or note in payment of a debt,*® although he 
must account for the amount thereof in money.*® 


[§ 185] (c) Taking Security. In the absence of 
statute or an order of the court by which he is ap- 
pointed, authorizing him so to do, a receiver has no 
power to take security for the payment of a debt or 
claim which it is his duty to collect.47 Where, how- 
ever, a receiver has in fact taken security, it will 
ordinarily be presumed that he has acted with au- 
thority in so doing,*® especially when the objection 
comes from one who has no interest in the fund or 
debt.*° 


[§ 186] (d) Compromise and Settlement.®°° Un- 
less authorized so to do by statute or by an order of 
the court in which his appointment is made, a re- 
ceiver has no authority to compromise claims sub- 
sisting in favor of the estate committed to his charge, 
or release a debtor without receiving payment of the 
full amount due,°! although where a valid compro- 
mise has been made by the insolvent prior to the re- 
ceiver’s appointment he may properly accept the 
agreed amount in settlement thereof.°?. The court 
may, however, authorize or approve a compromise 
when it is for the best interests of the estate,°* as 
where the claim or debt is doubtful or bad,®* or where 
the recovery or collection of a judgment is doubtful,*° 
and upon a new and sufficient consideration may per- 


Nebr.—State v. Rushville Bank, 57 
Nebr. 608, 78 NW 281. 


Pett .—Henderson y. Myers, 11 Phila. 
6 


v. Arm- 


fa] Thus (1) an order appointing 
a receiver, which recited that he 
should take possession of certain ne- 
groes, “and hire out the same from 
year to year until the termination of 
the suit,’ empowered the receiver to 
receive ‘payment on notes taken by 


and payable to himself for the hire 


of the negroes, remaining in his hands 
at maturity. Weems v. Lathrop, 42 
Tex. 207. (2) An order appointing one 
as receiver of the property and debts 
of defendant is amply sufficient to au- 
thorize the receiver to collect the 
rents. James H. Rice Co. v. Agnew, 
147 Ill. A. 468 [mod on other grounds 
244 Ill. 264, 91 NE 448]. (3) An or- 
der authorizing and empowering a 
receiver to execute formal satisfac- 
tion and discharge of mortgages which 
come to him as receiver, upon pay- 
ment to or collection by him of the 
debt secured, is broad enough to au- 
thorize him to receive the amount of 
such mortgages. Heermans v. Clark- 
Sons. 64 Nev ye secs 


36. Olcott v. Heermans, 3 Hun. (N. 
YS) 44'S I 

37. Heermans v. Clarkson, 64 N. Y. 
171. See Olcott v. Heermans, 3 Hun 
(N. Y.) 431 (where a receiver was 
appointed to sue for and collect ‘“‘debts 
due and to become due,” he had au- 
thority to receive payment of a debt 
not yet due, the quoted phrase being 
not intended to limit the power of the 
receiver but ‘descriptive of the prop- 
erty committed to his charge). 


38. Cox v. Volkert, 86 Mo. 505. 

39. Jones v. Hudson, 6 Ky. Op. 
188; McDowell’s App., 4 eaeaye. (Pa.) 
384 

Weiioree and good faith required of 
receiver in general see infra § 209. 


40. Jacobs v. Turpin, 83 Ill. 424. 
41. See supra § 127. 
42. State v. Brobston, 94 Ga. 95, 


21 SH 146, 47 AmSR 138. 


where a receiver proved a debt against 
the estate of a bankrupt debtor to the 
estate represented by the receiver, the 
effect of such proof was to discharge 
the debt). 

To whom payment may be made in 
general see Payment § 4 

44, Authority to collect in general 
see supra § 183. 

45. Olcott v. Heermans, 3 Hun (N. 
Y.) 431. 

Check or note as payment in gen- 
eral see Payment §§ 50-53. 

46. Olcott v. Heermans, 3 Hun (N. 
Ms: s4e1s 

Accounting by receiver in general 
see infra §§ 593-635. 

47. Hunter vy. Anthony, 209 Mo. A. 
1, 5, 236 SW 412 [cit Cyc]. 

Source and extent of receiver’s pow- 
er in general see supra § 169. 


48. Beardsley v. Warner, 6 Wend. 
(N. Y.) 610 [aff 8 Wend. 194]. 


49. Beardsley v. Warner, supra. 


50. Compromise of claims against 
receivership see infra § 397. 


Waiver or surrender of rights and 
claims see infra § 188. 


51. Sherman y. Linderson, 204 lowa 
532, 215 NW 501,504 [cit Cyc]; Hunt- 
er v. Anthony, 209 Mo. A. 1, 236 SW 
412; Buffalo Forge Co. v. Columbus, 
etc., Clay Constr. Co., 112 NYS 460. 
See’ to same effect Murphy v. Penni- 
man, 105 Md. 452, 66 A 282, 121 AmSR 
583. 


52. Hoover v. Pursel, 67 Pa. Super. 
130. 

Effect of subsisting contracts on 
receivers see infra § 190. 

53. Conn.—Macdonald v. Adtna In- 
demn. Co., 88 Conn. 571, 92 A 154. 


Md.—Alexander v. Maryland Trust 
Co., 106 Md. 170, 66 A 8386. 


Mass.—-Boucher v. Hamilton Mfg. 
Co., 259 Mass. 259, 156 NE 424, 


Porto Rico.—Welch v. Central San 
Cristobal, 7 Porto Rico Fed. 323. 


R. I.—Edwards v. Miller, 47 R. I. 
235, 132 A 609. 


Utah.—U. S. y. Church of Jesus 
Christ of Latter Day Saints, 6 Utah 
9, 21 P 503-524. 


And see cases infra notes 54, 55. 


[a] In determining whether to au- 
thorize a compromise the court does 
not decide an issue of law, but for 
the most part must base its deter- 
mination on practical considerations; 
the decision is one calling for care- 
ful weighing and balancing of the 
considerations in arriving at a con- 
clusion as to the prudent course un- 
der the circumstances, and the in- 
quiry covers the probable validity of 
the claim, the apparent difficulties, if 
any, likely to attend an attempt to 
enforce it in the courts, the collecta- 
bility of a judgment if obtained, the 
delays likely to be involved and their 
importance, the expense likely to be 
incurred, and the amounts involved, 
with respect to both assured recovery 
and surrender. Macdonald v. AXtna 
Indemn. Co., 88 Conn. 571, 92 A 154, 


54. Macdonald v. Autna Indemn. 
Co., supra; Lamar v. Taylor, 141 Ga. 
227, 242, 80 SE 1085 [cit Cye]; Brooks 
Vv. Neal, 223 Mass. 467, 112 NE 78; 
Morrison v. Lincoln Sav. Bank, ete., 
Co., 2 Nebr. (Unoff.) 762, 89 NW 996. 


[a] Validity of claim not in issue. 
—While the validity of the claim is 
necessarily a factor to be considered 
by the court in determining whether 
or not to authorize or approve a com- 
promise, the validity, as such, is not 
in issue. Macdonald v. 4ctna Indemn. 
Co., 88 Conn. 571,92 A 154. 


55. Morrison v. Lincoln Sav. Bank, ~ 
etc., Co., 2 Nebr. (Unoff.) 762, 89 NW 
996. See Pennsylvania Steel Co. v. 
New York City R. Co., 189 Fed. 661 
[mod on other grounds 198 Fed. 721, 
117 CCA 508] (where the court in- 
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mit the release of debts which are neither bad nor 
doubtful;®* but to authorize the release of claims 
which are neither bad nor doubtful for less than 
the amount thereof, except on a new and sufficient 
consideration, would be an abuse of diseretion.°' 
Ordinarily the court will not authorize or direct a 
compromise unless the receiver recommends it,°* and 
should not do so where the compromise would not be 
for the best interests of the estate.°® 


Subsequent approval. The approval of the court 
given subsequent to a compromise is, it seems, as ef- 
ficacious as if prior authority to compromise had been 
conferred on the receiver ;*°® but a compromise made 
without the prior authorization of the court is unen- 
forceable until it has been so approved.*? 


[§ 187] c. Inventory, Appraisal, and Report.°” 
A receiver, having collected and reduced to his pos- 
session the property and assets of the estate,°* should 
report them to the court for preservation and dispo- 
sition.®* Accordingly, the taking and filing of an 
inventory,®® the making of an appraisement of the 
property,°® and the filing of a statement of liabili- 
ties,°7 are ordinarily proper acts of administration, 
which should be performed within such period as 
may be prescribed by the rules or order of the court 
appointing the receiver,®* or, in the absence of other 


structed the receiver to compromise a 63. 
claim in such circumstances). 64. 
56. Morrison v. Lincoln Sav. Bank, | R 933. 


RECEIVERS 


See supra § 182. 
Cox v. Snow, 47 Ida. 229, 273 


[§§ 186-189 


requirement, within a reasonable time after the re- 
ceiver takes charge of the estate.°? 


[§ 188] d. Waiver or Surrender of Rights and 
Claims.7° A receiver, as an officer of the court,’? 
has no power to waive any rights or claims of per- 
sons whose interests he is bound to protect.** And 
while, upon an application made directly by the party 
affected, the court appointing a receiver may require 
him to disclaim or surrender liens improperly as- 
serted by him under a general power given him by 
the court,7* such power should not be exercised in 
a case in which the usual and ordinary methods of 
procedure are better suited to determining and pro- 
tecting the rights of all the persons interested.** 


Stipulation of law. It is not within the power or 
function of a receiver to stipulate the law, in a pro- 
ceeding in court, adversely to the interests of his 
TRUS Gane 

[§ 189] e. Custody and Preservation of Proper- 
ty.7®© <A receiver, having collected and reduced to 
his possession property of the estate of which he 
is appointed receiver,*’ should retain such posses- 
sion until otherwise ordered by the court,’* and pre- 
serve and protect the property for the benefit of all 
persons interested.*® To this end one of his first du- 
ties is to familiarize himself with every detail of the 


Injunction against interfere 
_possession see supra § 137 i 
Liability for losses incurred see infra 


§§ 223-226. 


ce with 


mee Co., 2 Nebr. (Unoff.) 762, 89 NW 
996. 


[a] Compromise of good and bad 
debts jointly.—The court may prop- 
erly permit the acceptance of an of- 
fer of compromise and settlement on 
the part of several debtors jointly, 
although some of the.debts are nei- 
ther bad nor doubtful, where the 
amount will cover the good debts in 
full and leave something to be ap- 
plied on the bad or doubtful ones, 
since by such an offer of compromise 
a new consideration moved from each 
of the debtors joining therein, and 
upon its acceptance each became lia- 
ble, to the extent of the offer, for the 
debts of all the others, and therefore 
no one of the debts could be said to 
have been released for less than: the 
amount actually due thereon and with- 
out a new consideration. Morrison vy. 
Lincoln Sav. Bank, etc., Co., 2 Nebr. 
(Unoff.) 762, 89 NW 996. 


57. Morrison v. Lincoln Say. Bank, 
etc., Co., supra. ° 
58. Williams y. Halliard, 

Ch.) 14 A 880. 


59. Hillman vy. 
Steel Co., 


CNed 


New York State 
209 Fed. 715. 


[a] Rule applied.—A receiver will 
not be instructed to compromise a 
judgment recovered against the in- 
solvent where it is doubtful wheth- 
er the amount of such a settlement 
could be recovered under a subsist- 
ing indemnity insurance policy, or 
whether only such amount as the 
judgment creditor would receive on a 
final distribution of assets is recov- 
erable. Hillman v. New York State 
Steel Co., 209 Fed. 715. ° 


60. See U. S. v. Church of Jesus 
Christ of Latter Day Saints, 6 Utah 
9, 21 P 503-524 (apparently applying 
the rule). 

Previous authorization or subse- 
quent approval of contracts of receiv- 
er in general see infra §§ 197-199. 


61. Iglehart v. Bierve, 36 Ill. 133. 
62. Records and accounts see in- 
fra § 222. 


Preservation and disposition in gen- 
eral see infra §§ 189, 193-208. 


Supervision of court in general see 
supra §§ 168-173. 

65. In re New Iberia Cotton Mill 
Co., 109 La. 875, 33 S 903. See Rob- 
erts v. Letchworth, 127 Ark. 490, 192 
SW 375 (holding that it is the proper 
practice in all cases for receivers to 
file inventories of the estates over 
which they are appointed, but that it 
is not error for the court to fail to 
require such filing by a _ receiver); 
Tuttle v. State Mut. Liability Ins. 
Co., 2 N. J. Mise. 973, 127 A 682 (rec- 
ognizing the rule stated in the text, 
and holding that an “affidavit’’ con- 
taining a mere unitemized statement 
of cash receipts and disbursements, 
the total value of certain securities, 
and the aggregate amount of claims 
presented, was not an inventory). 

66. In re New Iberia Cotton Mill 
Co., 109 Lia. 875, 33'S 903: 


_ 67. In re New Iberia Cotton Mill 
Co., supra. 


68. Matter of Seaman, 2 Paige (N. 
We) 1409); 
69. In re New Iberia Cotton Mill 


Co.; 109) Lay-875, 33S 908. 


70. Compromise of debts due to es- 
tate see supra § 397. 


71. See supra § 163. 
72. State v. Farmers’, etc., Bank, 
114 Nebr. 378, 207 NW 666; Keiley v. 


Super. 238 [aff 
UT INY 

Duty of receiver to protect and pre- 
serve property and rights in general 
See supra § 175. 


Dusenbury, 42 N. Y. 
oe, OF I. 


73. Andrews, etc., Iron Co. vy. 
Smead) Hdy. Co, 1) Ohs&CP 117547 
OhNP 237. 

74. Andrews, ‘etc, “irons Go. . vi 
Smead Fdy. Co., supra. 

75. Leach y. Logan State Sav. 


Bank, 202 Iowa 97, 209 NW 421. 
76. Cross references: 

Continuance and conduct of business 
see infra §§ 212-215. 

Deposit of funds see infra § 194. 


77. Duty to take possession see 
supra §§ 182-186. 

78. Demain v. Cassidy, 55 Miss. 
320; Matter of Murray Hill Bank, 14 
pp: Div. 318) 43° NYS S3éisbatt a53 
N. Y. 199, 47 NE 298]. 


[a] Wacation or reversal of order 
of appointment.—Even though the 
order appointing a receiver is vacated 
or reversed after he has taken pos- 
session of property of the estate, his 
duty to ‘hold and protect the property 
continues until he is relieved there- 
from by proper order of the court. 
Matter of Murray Hill Bank, 14 App. 
Div. 313,243 -NVSe83G  latiat oon Nee ve 
199, 47 NE 298). 


Duration of receivership see supra 
§§ 106-110. 

79. Union. Trust. Coz tvs Lilinois 
Midland R. Co., 117 U.S. 434, 6 SCt 
809, 29 L. ed. 963; Campbell v. Har- 
graves, 181 Ark, 492, 26 SW (2d) 876; 
Rochester Trust, ete., Co. v. Oneonta, 
ete. Bi Co 2122e App. Dive 19s od 
NYS 237; Matter of -Murray Hill 
Bank, 14 App. Div. 318, 43 NYS 836 
[aff 153 N. Y. 199, 47 NE 298]; Corey 
v. Long, 12 AbbPrNS 427, 43 HowPr 
492 [aff 35 N. Y. Super. 569 (aff 53 
N. Y. 641)]; Devendorf v. Dickinson, 
21 -HowPri (N77 ¥2)- 2755) lddines? vs 
Bruen, 4 Sandf. Ch. (N. Y.) 417. 


[a] Receiver has duty to preserve 
the property, and the power and duty 
eannot differ in whatever action or 
proceeding the receiver is appoint- 
ed. Rochester Trust, etc., Co. v. One- 
onta,etc.,, RR. Cos *122) Appe Diva 1935 
LOW IN YS 237. 


[b] Character of preservation and 
protection required.—‘‘The character 
of the property gives character to the 
particular species of preservation 
which it requires. Unimproved land 
may lie idle, with only payment of 
taxes. Improved property should be 
rented. Movable property that is not 
perishable may be locked up and kept; 
but if perishable, it must be sold, by 
way of preservation. A railroad, and 
its appurtenances, is a peculiar spe- 
cies of property. Not only will its 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. : 


§§ 189-190] 


property or business committed to his charge;*°® and 
he should have personal knowledge of all such mat- 
ters and not rely merely upon employees or account- 
It has been stated as 
a general rule that a receiver is authorized to perform 
any act to preserve the property and give it addi- 
tional value for the benefit and protection of those 
for whom it is held and administered.‘ 


[§ 190] f. Assumption and Performance of Con- 
Although a yalid con- 
tract subsisting at the time of the appointment of 
a receiver, which fixes obligations and determines 
rights of the respective parties, cannot be impaired 


ants for such information.®+ 


tracts’*—(1) In General. 


structures deteriorate and decay and 
perish if not cared for and kept up, 
but its business and good will will 
pass away if it is not run and kept 
in good order.” Union Trust Co. v. 
Illinois Midland R. Co., 117 U. S. 434, 
455, 6 SCt 809, 29 L. ed. 963. 


{c] Want of value to estate does 
not excuse negligent loss.—The fact 
that mortgaged live stock were of so 
little value and in such poor condition 
that the mortgagee did not wish the 
receiver to retain possession of them, 
and the receiver did not therafter re- 
gard them as part of the assets of the 
estate, did not exempt him from lia- 
bility for negligently failing to re- 
turn the stock to the mortgagor or 
give him notice to retake them, where- 
by they starved and died. Campbell 
v. Hargraves, 181 Ark. 492, 26 SW 
(2a) 876. 

Receiver as representing ail parties 
in interest see supra § 164. 

g0. Decker v. Berners Bay Min., 
etc., Co., 2 Alaska 504. 

Continuance and conduct of busi- 
ness see infra §§ 212-215. 


81. Decker v. Berners Bay Min., 
etc., Co., 2 Alaska 504, 


82. _Buskirk v. Musick, 
205, 130 SE 432. 


83. Cross references: 

Claims against estate for damages 
for breach of contract see infra §§ 
887, 388. 

Effect of contract made by receiver 
on his successor see supra § 179. 
Power of receiver to enter into con- 
tracts and make expenditures see 

infra §§ 196-207. 


100 W. Va. 


345 Us, Si—Detroit, ete. Co. v- 
Detroit, etc, R. Co., 290 Fed. 549 
[rev.on other grounds 6 F. (2d) 845]; 
Coy v. Title Guarantee, etc., Co., 19 


Fed. 275 

Ill—wWolf v. State Nat. Bank, 178 
Tll. 85, 52 NE.896 [rev 77 Ill. A. 325]; 
Evans v. Illinois Surety Co., 220 Ill. 
A, 216 [aff 298 11]. 101, 1381 NE 262]; 
Evans y. Illinois Surety Co., 220 Ill. 
A. 199 [aff 298 Ill. 101, 131 NE 262]. 


N. J.—Cumberland Trust Co. v. 
Ayars, etc., Co., 83 N. J. Eq. 479, 91 A 
813 [mod on other grounds 85 N. J. 
Eq. 177, 96 A 44]. 


N. Y.—Hyde v. Lynde, 4 N. Y. 387; 
Murray v. Cantor, 18 Misc. 389, 41 
NYS 652, 26 NYCivProc $81. See 
Stannard v. Reid, 118 App. Div. 304, 
103 NYS 521 [aff 195 N. Y. 530, 88 NE 
1132 mem] (the receivership of one 
of the contracting parties was no de- 
fense to an action against him by the 
other, brought after the termination 
of the receivership, for his breach of 
the contract). 

Okl.—St. Louis, etc., R. Co 
Granite Ballast Co., 70 Okl. 
P 252. 

Pa.—Wigton v. Climax Coal Co., 270 
Pa. 420, 113 A 425; Hoover v. Pursel, 
67 Pa. Super. 130. 


Philippine.—Martinez vy. Grano, 
Philippine 287. 


Tex.—Arlington Heights Realty Co. 


. v. Ravia 
273, 174 


51 


RECEIVERS 


v. Citizens’ R., etc., (Civ. A.) 160 SW 
1109. 


Spin: re Marriage, [1896] 2 Ch. 
663. 


[a] Valid compromise agreement 
(1) entered into by the insolvent be- 
fore a receiver was appointed, is bind- 
ing upon the receiver. Hoover v. Pur- 
sel, 67 Pa. Super. 130. (2) Settlement 
of debt by receiver in pursuance of 
compromise made before appointment 
see supra § 186. 


Repudiation by receiver of fraudu- 
lent and invalid contracts see infra 
§§ 538, 539. 


85. Detroit, etc., R. Co. v. Detroit, 
etc., R. Co., 290 Fed. 549 [rev on other 
grounds 6 F. (2d) 845]; Evans v. Illi- 
nois Surety Co., 220 Ill. A. 199 [aff 
298 Ill. 101, 1381 NE 262]; St. Louis, 
etc., R. Co. v. Ravia Granite Bal- 
last Co., 70 Okl. 273, 174 P 252. But 
see Samuels v. Drew, 296 Fed. 882 
(holding that an executory contract 
of sale was terminated by the ap- 
pointment of receivers for one of the 
contracting parties). 

Receivership of insurance company 
Pa ame rae policies see Insurance 

02. 

S67 Us 
Fed. 809; 


S.—Denver v. Stenger, 295 
Detroit, etec., R. Co. v. De- 
troit, etce., R. Co., 290 Fed. 549 [rev 
on other grounds 6 F. (2d) 845]; 
Central Trust Co. v, Hast Tennessee 
Land Co., 79 Fed. 19; United Electric 
Securities Co. v. Louisiana Electric 
Light Co., 71 Fed. 615. 


Iil.— Link Belt Mach. Co. v. Hughes, 
LU4 TI abe UN Ee SLO ait 62s 
A. 318]; Spencer v. World’s Colum- 
bian Exposition, 163 Ill. 117, 45 NE 
250 [aff 58 Ill. A. 637]; Morrison v. 
Blackall, 68 Il¥. A. 504 [aff 170 Ill. 
152, 48 NE 705]. 

Pa.—Hoskins v. Hecht, 28 Pa. Dist. 
478, 479 [cit Cyc]. 

Philippine.—International Banking 
Corp. v. Corrales, 14 Philippine 360. 

Porto Rico.—Waterall v. Strayer, 10 
Porto Rico Fed. 179; Welch v. Cen- 
tral San Cristobal, 7 Porto Rico Fed. 
205; Welch v. Central San Cristobal, 
6 Porto Rico Fed. 310. 

W. Va.—Waddell v. Shelton Gaso- 
line Co., 101 W. Va. 468, 133 SE 75. 


And see cases infra note 87. 


[a] Receiver should investigate 
onerousness of contracts for his own 
guidance, and it is the better course 
to get leave of the court for so doing 
and for disaffirming those found bur- 


densome. Welch v. Central San 
Cristobal, 6 Porto Rico Fed. 310. 
87. U. S.—U. S. Trust Co. v. Wa- 


basher Con 150 UNS. 287%, 14 Set 86, 
37 L. ed. 1085; Sunflower Oil Co. v. 
Wilson, 142 U._S. 3138, 12 SCt 235, 35 


iy, ed. 1025: Universal Rim ‘Co. v: 
Scott, 21 F. (2d) 346; Denver v. 
Stenger, 295 Fed. 809; American 


Brake Shoe, etc., Co. v. New York R. 
Cos., 282 Fed. 293 [aff 282 Fed. 523, 
and app dism 262 U. S. 736 mem, 43 
SCt 704 mem, 67 L. ed. 1207 mem]; 
Birmingham Trust, ete., Co. v. At- 
lanta, ete., R. Co., 271 Fed. 731; But- 
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by any act on the part of the receiver,** and is not 
terminated by the mere fact of his appointment,*® 
he has the right, subject to the order of the court, 
to elect whether or not he will adopt and perform 
executory contracts made prior to his appointment 
by the person or persons of whose property he is 
recelver,*® and is entitled to a reasonable time with- 
in which to make such election.§* 
control of the court, the receiver may abandon or 
repudiate any such contracts if in his opinion it 
would not be profitable or desirable to adopt and 
perform them,** and the general rule is well estab- 
lished that, unless he adopts them, he is not bound 


So, subject to the 


terworth v. Degnon Contracting Co., 
214 Fed. 772, 121 CCA 184 [rev 208 
Hedaes sae 


Del.—Conover v. Sterling Stores 
Co, 14=Del--Che 26.5120 Agii40-a iu 
Pont .v. Standard Arms (Boy Y) Del. @hs 
315, 81 A 1089. 


I1].—Link Belt Mach. Co. v. Hughes, 
174) Ti 155, 54) INE 179) hath 62 iwAs 
318]; Spencer v. World’s Columbian 
Exposition, 163 Ill. 117, 45 NE 250 [aff 
58 Ill. A. 637]. 


Iowa.—Maxwell v. Missouri Valley 
Ice, ete., Co., 181 Lowa 108,164 NW 
329. Compare Sprague v. Iowa Mer- 
cantile Co., 186 Iowa 488, 172 NW 637 
(holding that where a receiver did 
not, within a reasonable time, elect to 
adopt a contract, the other contract- 
ing party is not bound to maintain 
his own readiness to perform or to 
wait an unreasonable length of time 
for the decision of the receiver). 


Minn.—Minneapolis Iron Store Co. 
v. HB. G. Staude Mfg. Co., 153 Minn. 
107, 189 NW 596 [cit Cyc]. 

Mo.—Wilson v. Schaff (A.) 207 SW 
845; Rogers v. Union Iron, ete., Co., 
167 Mo. A. 228, 150 SW 100. 

N. Y.—In re Lowenthal, 199 App. 
Dina Soh) LODINIS mccain ball teee cio Nima 
621 mem, 135 NE 944 mem]. 

Porto Rico.—Welch vy. Central San 
Cristobal, 7 Porto Rico Fed. 195 


line Co., 101 W. Va. 468, 133 SE 75. 


[a] Receiver cannot be put in de- 
fault during such time for failure to 
perform where he has not elected to 
adopt the contract. Rogers v. Un- 
ion Iron, etc., Co., 167 Mo. A. 228, 150 
SW 100. 


[b] Relation to contract is in sus- 
venue’ for a reasonable time pending 
the election of a receiver whether or 
not to adopt the contract. Denver v. 
Stenger, 295 Fed. 809. 


[c] What is reasonable time must 
always be determined by all the facts 
and eircumstances surrounding the 


particular case in hand. American 
Brake Shoe, ete., Co. v. New York 
R. Cos., 282 Fed. 293 [aff 282 Fed. 523 


(app dism 262 U. S. 736 mem, 
SCt 704 mem, 67 L, ed. 1207 mem)]. 


Temporary or experimental per- 
formance of contract pending election 
see infra text and note 2 


88. U. S—wU. S. Trust Co. v. Wa- 
bash R. Co., 150 _U. S. 287, 14 SCt 86, 
37 L. ed. 1085; Universal Rim Co. v. 
Scott, 20 BY (2d) 346; Coy v. Title 
Guarantee, etc., Co, 198 Fed. 275. 


Conn.—Wells v. Hartford Manilla 
WoeT6 Conn: 27,-b5- A699: 


Del.—Conover v. Sterling Stores Co., 
14 Del. Ch. 26, 120 A 740; DuPont 
vy. Standard Arms Conn Del. Ch: 315, 
81 A 1089, 1090 [cit Cyc]. 


N. Y.—Commercial Pub. Co 
Beckwith, 167 N. Y. 329, 60 NE 642, 

Pa.—Reber v. Keystone Wagon 
Works, 19 Pa. Dist. 806. 

Porto Rico.—Welch vy. Central San 
Cristobal, 6 Porto Rico Fed. 310. 
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by such contracts nor liable in damages, as part of 
the receivership expense, for the nonperformance 
thereof,®® nor can he be required to perform any 
such contract specifically,°® and it is error for the 
court to grant leave to sue him thereon.’ The night 


See Scott v. Rainier Power, etc., 
Co., 13 Wash. 108, 42 P 531 (enunciat- 
ing the rule stated in the text and 
holding further that a statute pro- 
viding that a receiver shall manage 
the property in ‘his possession ‘in the 
same manner the owner or possessor 
thereof would be bound to do if in 
possession thereof” does not prevent 
the receiver from refusing to carry 
out executory contracts of the own- 
er). 

SOU iS. -Quiney..-6tc.,. Ri (Covry. 
Humphreys, 145 U. S. 82, 12 SCt 787, 
36 L. ed. 632; Sunflower Oil Co. v. 
Wilson, 142 U. S. 3138, 12 SCt 235, 35 
L. ed. 1025; Southern Express Co. v. 
Western North Carolina R. Co., 99 U. 
S. 191, 25 L. ed. 319; Universal Rim 
Co. v. Scott, 21 F. (2d) 346; ‘Samuels 
v. Drew, 292 Fed. 734 [aff 286 Fed. 
Pennsylvania Hardware, etc., 
.v. L. W. F. Engineering Co., 286 
Fed. 127; Menke v. Willcox, 275 Fed. 
57: Birmingham Trust, etc., Co. v. 
Atiantameten eR. 1COn i201 Vedi 7315 
Landon v. Kansas Industrial Rela- 
tions Ct., 269 Fed. 423; Landon v. 
Kansas Public Utilities Commn., 245 
Fed. 950 [rev on other grounds 249 
U. S. 236, 39 SCt 268, 63 L. ed. 577); 
Dickinson v. Willis, 239 Fed. 171; Pea- 
body Coal Co. v. Nixon, 226 Fed. 20, 
140 CCA 446; Kansas City Southern 
R. Co. v. Lusk, 224 Fed. 704, 140 CCA 
244; Butterworth v. Degnon Constr. 
Co., 208 Fed. 381 [rev on other grounds 
214 Fed..772, 131 CCA 184]; Coy v. 
Title Guarantee, etce., Co., 198 Fed. 
275= Inere New York, City R.. Co., 
188 Fed. 339 [rev on other grounds 
198 Fed. 721, 117 CCA 503]; Moore v. 
New Orleans Waterworks Co., 114 Fed. 
380; Whightsel v. Felton, 95 Fed. 
923; Central Trust Co. v. East Ten- 
nessee Land Co., 79 Fed. 19; Empire 
Distilling Co. v. McNultor, 77 Fed. 
700, 23 CCA 415; General Electric Co. 
v. Whitney, 74 Fed. 664, 20 CCA 674; 
In, re Seattle, ete. R. Co., 61 Fed. 
541; Fidelity Safe-Deposit, etc., Co. 
v. Armstrong, 35 Fed. 567. But see 
Erie Malleable Co. v. Standard Parts 
Co., 299 Fed. 82 (holding that where 
a receiver does not ratify and adopt 
an executory contract, the other par- 
ty can recover damages for its 
breach); Wood v. Brighton Mills, 297 
Fed. 594 (holding that refusal of re- 
ceiver to carry on an executory con- 
tract amounted to a breach thereof 
entitling the other contracting party 
to damages). 

Cal—Russ Lumber, etc., Co. w 
Muscupiabe Land Co., 120 Cal. 521, 52 
P 995, 65 AmSR 186. 


Conn.—Wells vy. Hartford Manilla 
Co. 76-Conn.'27,; 55 An 599: 


Del.—Conover v. Sterling Stores Co., 
14 Del. Ch. 26, 120 A 740; DuPont vy. 
Standard Arms Co., 9 Del. Ch. 315, 
81 A 1089, 1090 [cit Cyc]. 

Iowa.—State v. Associated Packing 
Co., 195 Iowa 1318, 192 NW 267; Max- 
well v. Missouri Valley Ice, etc., Co., 
181 Iowa 108, 164 NW 3829; Fountain 
v. Stickney, 145 Iowa 167, 123 NW. 
947, 139 AmSR 410. 


Mass.—Com, v. Franklin Ins. 
115 Mass. 278. 

Minn.—Minneapolis Iron Store Co. 
v. E. G. Staude Mfg. Co.,'153 Minn. 
107, 189 NW 596. 
oi ae a aS v. Schaff (A.) 207 SW 

N. Y.—Hanna v. Florence Iron Co., 
222 N. Y. 290, 118 NE 629; Shrady 
vy. Van Kirk, 51 App. Div. 504, 64 NYS 


Co: 
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731; Dow v. Nealis, 47 Misc.-153, 93 
NYS 379; Matter v. Chasmar, 22 Misc. 
680, 50 NYS 1065; Murray v. Cantor, 
18 Mise. 389, 41 NYS 652, 26 NYCiv 
Proc 81. 

Philippine.—International Banking 
Co. v. Corrales, 14 Philippine 360. 

Porto Rico.—Waterall v. Strayer, 
10 Porto Rico Fed, 179; Welch v. San 
Cristobal Central, 7 Porto Rico Fed. 
311; Welch v. Central San Cristobal, 
6 Porto Rico Fed. 310. 


Tex.—Brown v. Sheldon, 78 Tex. 
548, 14 SW. 1032, 22 AmSR 67, 11 
LRA 394; Ketch v. Weaver (Commn. 


A.) 276 SW 676 [rev (Civ. A.) 261 
SW 380]. But see Tecumseh Oil, etc., 
Co. v. Gresham (Civ. A.) 231 SW 468 
(holding that while a receiver may 
not be forced to carry out an execu- 
tory contract, the estate is not, by 
his rejection of the contract, released 
from liability for its breach). 


Wash.—Union Mach., ete., Co. v. 
McCush; 104 Wash. 62, 175 P 559; 
Casey =v Northern’ PacWaR, )Co.,7 aks 


Wash. 450, 48 P 58; Scott v. Rainier 
Power, etc., Co., 18 Wash. 108, 42 P 
531. 

W. Va.—Waddell v. Shelton Gaso- 
line Co., 101 W. Va. 468, 133 SE 75. 


Wis.—Harrigan v. Gilchrist, 121 
Wis. 127, 99 NW 909. 


Eng.—In re Oak Pits Colliery Co., 
219 ChyyD. 322: 


Ont.—Sovereign Bank y. Parsons, 
ZAM ONCEIE, Woo Oo SOntW. Rt Ones o: 
OntWR 834, 2 OntWN 1459. 


[a] Renunciation not necessary.— 
It is not the rule that an executory 
contract subsisting at the date of the 
appointment of a receiver is binding 
upon the recéiver until renounced, but 
rather that the contract is not bind- 
ing until assumed. Samuels v. Drew, 
292 Red... (34. Lafty 286 -'Meds ©2787 
Landon v. Kansas Industrial Rela- 
tions Ct., 269 Fed. 423; Dickinson v. 
Willis, 239 Fed. 171; Peabody Coal 
Co. SveNixon, 226M ed2420'8140) CCx 
446; Kansas City Southern R. Co. v. 
Lusk, 224 Fed. 704, 140 CCA 244; 
General Hlectric Co. v. Whitney, 74 
Fed. 664,20 CCA... 674; -Hanna -v. 
Florence Iron Co., 222 N. Y. 290, 118 
NE 629. Compare Landon vy. Kansas 
Public Utilities Commn., 245 Fed. 
950 [rev on other grounds 249 U. S. 
236, 39 SCt 268, 68 L. ed. 577] (enun- 
ciating the rule, but saying further 
that ordinarily the receiver is re- 
quired to indicate within a reasonable 
time whether or not he will accept 
the contract, except where the court 
expressly orders that contracts shall 
not be binding unless otherwise di- 
rected, in which case no action on 
the part of the receiver is necessary)- 


[b] Mere inaction or failure to 
elect, while it may endanger the re- 
ceiver’s right to adopt a contract, is 
not in itself an adoption where the re- 
ceiver does not enjoy any benefits 
from assets cum onere. Menke vy. 
Willcox, 275 Fed. 57. See to same 
effect In prewOak) Pits Colliery Co; 
21 Chy Dis2ee 


_ [ce] Failure to perform contract 
is not a breach of it (1) since the 
receiver is not a party to the con- 
tract nor a representative of the par- 
ties, but is merely the hand of the 
court. Welch v. Central San Cristo- 
bal, 6 Porto Rico Fed. 310. (2) A 
decision by a receiver to abrogate the 
contract does not amount to infrac- 
tion of the contract by either ‘party, 
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of election is confined to the receiver and does not 
exist in favor of the other party to the contract.°” 

Duty to adopt or reject. 
adopt the provisions of an executory contract which 
is for the benefit of the reeeivership,®? provided he 


A receiver may, as a rule, 


but is in the nature of an act of sov- 
ereignty, by judicial representatives 
of the state, and so no legal damages 
result to either party, it being dam- 
num absque injuria. Welch y. San 
Cristobal Central, 7 Porto Rico Fed. 
311. (8) Receiver as representative 
os instrument of court see supra § 
3. 


{[d] If rule were otherwise as to 
liability for damages, persons claim- 
ing under contracts which the receiv- 
er repudiated or did not assume would 
become preferred creditors. Brown 
v. Warner, 78 Tex. 543, 14 SW 1032, 
22 AmSR 67, 11 LRA 394; Casey v. 
Northern Pac. R. Co., 15 Wash. 450, 
48 P 53; Scott v. Rainier Power, 
etc., Co., 13 Wash. 108, 42 P 531. 


Claims for damages for breach of 
contract see infra §§ 387, 388. 


Enforcement of rights against re- 
ceiver see infra §§ 543-558. 


90. Southern Express Co. v. West- 
ern North Carolina R. Co., 99 U. S. 
L9t, 25 Ged, 19, . 


91. Shrady v. Van- Kirk, 51 App. 
Div. 504, 64 NYS 731. 


Leave to sue receiver see infra §§ 
545-558. 

92. In re Lowenthal, 199 App. Div. 
39,191 NYS 282 [aff 233 N. Y. 621 mem, 
135 NE 944 mem]; Welch v. Cen- 
tral San Cristobal, 6 Porto Rico Fed. 
310; Crawford v. Gordon, 88 Wash. 
553, 153 P 363, LRA1916C 516; Wad- 
dell v. Shelton Gasoline Co., 101 W. 
Va. 468, 133 SE 75; Griffith v. Black- 
water Boom, etc., Co., 46 W. Va. 56,. 
33 SE 125. But see Commonwealth 
Roofing Co. v. North American Trust 
Co., 135 Fed. 984, 68 CCA 418 (hold- 
ing that the appointment of a receiv- 
er for the property of a corporation in 
a foreclosure suit may entitle one en-- 
gaged in the performance of a build- 
ing contract with the corporation in- 
volving the same property to treat 
such contract as abandoned as of the 
date of the receiver’s appointment, but 
that ‘he is also entitled to a reason- 
able time before electing to do so for 
the purpose of ascertaining what the 
receiver might elect to do). 


93. U. S.—Texas Co. v. Interna- 
tional, etc., R. Co., 250 Fed. 742 [cer-— 
tiorari den 249 U. S. 613 mem, 39 SCt 
388 mem, 63 L. ed. 802 mem]. See. 
Whightsel v. Felton, 95 Fed. 923 
(holding that a receiver has the same 
discretion in continuing contracts as: 
in incurring other liabilities for the 
successful management of the trust 
property, but that to continue a con-- 
tract on any other grounds than ne- 
cessity for the proper operation of 
such property would be to divert the 
earnings from the purposes for which 
the receivership was created). 


Cal. Russ Lumber, etce., ,Co.  v.. 
Muscupiabe Land, etc., Co., 120 Cal. 
521, 52 P 995, 65 AmSR 186. 


Mass.—Ellis v. Boston, ete., R. Co.,. 
107 Mass. 1. 


N. Y.—In re Lowenthal, 199 App. 
Div. 39, 191 NYS 282 [aff 283 N.Y, 
621 mem, 135 NE 944 mem]; In re 
Federal Union Surety Co., 73 Misc. 
28, 132 NYS 196 [aff 154 App. Div. 
936, 189 NYS 1122 (motion to dism 
app den 209 N. Y. 560, 103 NE 1123, 
and aff 211 N. Y. 549, 105 NE 1084 
[reh. den :211° N°“ Y¥. -610, ~ 1.05, Nge 
1084])]. 


Philippine.—International Banking: 
Corp. v. Corrales, 14 Philippine 360. 


See Suydam v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number: 


New Brunswick 
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1s authorized so to do by the court,®* and ordinarily 
is in duty bound to adopt a beneficial or advantageous 
contract,®° although he should first submit the matter 
to the court for its dpproval;°® but it is his duty 
to refuse to adopt a contract which would prove bur- 
densome or imperil the property or funds in his 


hands.®7 
What constitutes adoption.®® 


Bank, 3 N. J. Eq. 114 (dictum). 


[a] Demand of performance.— 
“Where under the terms of the particu- 
Jar contract demand of performance 
is necessary on the part of the other 
party to it, in order to create a default 
on the part of the insolvent, demand 
upon the receiver is proper, since he 
may elect to perform the contract. 
Russ Lumber Co. v. Muscupiabe Land, 
eC HCO, 1207 Cali o2ty 521) P3995, 65 
AmSR 186. 


Power and duty of receiver to com- 
plete unfinished work and contracts 
see infra § 215. 


94. Mercantile Trust Co. v. Farm- 
ers’ L. & T. Co., 81 Fed. 254, 26 CCA 
383; Hanna v. Florence Iron Co., 222 
N. Y. 290, 118 NE 629. Compare Sam- 
uels v. Drew, 7 F. (2d) 764 [aff 7 F. 
(2d) 766] (holding that an order giv- 
ing authority to receivers “to demand, 
sue for, collect, receive, and take into 
their possession all . choses in 
caction . . and property of every 
description,’ authorizes them to adopt 
.a contract cum onere if they choose 
to do so). 


[a] Review of authorization.—The 
decision of the court as to whether 
or not a contract should be adopted, 
being upon a question of business 
policy and not of law, and adminis- 
trative rather than judicial in its na- 
ture, should not be disturbed by an 
appellate court, unless it appears that 
the court’s discretion was abused. 
Mercantile Trust Co. v. Farmers’ L. 
.& T. Co., 81 Fed. 254, 26 CCA 383. 


Power of receiver as dependent on 
orders of coart see supra § 174. 


95. Butterworth v. Degnon Con- 
tracting Co., 214 Fed. 772, 131 CCA 
184 [rev 208 Fed. 381]; New York, 


etc., R. Co. v. New York, etc., R. Co., 
58 Fed. 268; In re Lowenthal, 199 App. 
Div. 39, 191 NYS 282 [aff 233 N. Y. 
621 mem, 135 NE 944 mem]. See to 
.same effect General Electric Co. v. 
Whitney, 74 Fed. 664, 20 CCA 674. 


Waiver or surrender of rights by 
receiver see supra § 188. 


96. Maxwell v. Missouri Valley Ice, 
-ete., Co., 181 Iowa 108, 164 NW 329. 


97. Butterworth v. Degnon Con- 
tracting Co., 214 Fed. 772, 131 CCA 
184; General Electric Co. v. Whitney, 
74 Fed. 664, 20 CCA 674; New York, 
etc., R. Co. v. New York, ete), R. Cos 
58 Fed. 268; Maxwell v. Missouri Val- 
ley Ice, etc., Co., 181 Iowa 108, 164 NW 
3219); Internaticaal Banking Corp. v. 
Corrales, 14 Philippine 360; Harrigan 

Gilchrist, 121 Wis. 127, 99 NW 909. 
She Ellis v. Boston, etc., ROO vl Og 
Mass. 1, 28 (where it was said that 
receivers may not “fulfil contracts 
which are burdensome, or tend to dim- 
inish the value of the property in their 
control, unless such contracts are 
charged as incumbrances upon the 
property, or are necessary to its prop- 


In order for a re- 
ceiver to become bound by a contract he must posi- 
tively indicate his intention to adopt it.®® 
not affirm and adopt an existing contract merely by 
taking possession of property to which it relates, 
with other property of the estate,1 and he may per- 
form some part of the contract, experimentally, or 
pending his election to adopt or reject it, without 
being or thereby becoming bound by its terms.? 
recelver cannot, however, receive the benefit of a 
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less the right to 


So he does 


A 


with its burdens 
other hand, the 


er preservation and security”); Suy- 
dam v. New Brunswick Bank, 3 N. 
J. Eq. 114 (holding that receivers act- 
ed properly in refusing to adopt a con- 
tract where its ratification would not 
have been just or beneficial to the 
persons interested in the receiver- 
ship). 


98. Of lease see infra § 192. 


99. Menke y. Willcox, 275 Fed. 57. 


1. American Brake Shoe, etc., Co. 
v. New York R. Cos., 282 Fed. 523 [aff 
282 Fed. 293, and app dism 262 U. S. 
736 mem, 43 SCt 704 mem, 67 L. ed. 
1207 mem]; Crawford v. Gordon, 88 
We Hood Looe re Go aA ONGC m.51 6. 


Duty to take possession see supra 
§§ 182-186. 


Liability under lease by occupying 
premises see infra §§ 191, 192. 


2. Denver v. Stenger, 295 Fed. 809; 
Menke y. Willcox, 275 Fed. 57; Bir- 
mingham Trust, ete., Corny: Atlanta, 
eter Rea Conraiel Fed. 731; Butterworth 
v. Degnon Contracting Co., 214 Fed. 
772, 131 CCA 184 [rev 208 Fed. 381]. 


[a] Thus (1) where the subject 
matter of a contract is such that it is 
necessary or advisable for the receiver 
to make use of the advantages of the 
contract during a reasonable period, 
pending his election to adopt or re- 
nounce the contract, he may do so 
without necessarily committing him- 
self to an adoption thereof. Denver v. 
Stenger, 295 Fed. 809. (2) Where a 
receiver, on taking possession of the 
property and assets of an insolvent, 
finds a contract partly executed, and 
it is impossible to reach a conclusion 
from the data at hand whether the 
contract should be assumed or dis- 
affirmed, the receiver, having a rea-~ 
sonable time to investigate before 
making his election, may properly 
continue performance of the contract 
until he can determine whether or not 
it is beneficial to the estate. Butter- 
worth v. Degnon Contracting Co., 214 
an 772, 181 CCA 184 [rev 208 Fed. 
381]. 

Right to elect whether or not to 
adept contract see supra text and 
pe a 

S.—Eames v. H. B. Claflin Co., 
220° red, 190. 

Ill. Spencer v. World’s Columbian 
Exposition, 163 Ill. 117, 45 NE 250. 

Kan.—Landon v. Atchison, etc., Ry. 
Cogs Mishkan. 62:8 216. Py 309% 

N. Y.—Commercial Pub. Co. v. Beck- 
with, 167 N. Y. 329, 60 NE 642. 

Oh.—Koch vy. St. Charles Hotel Co., 
S2eOh.) Cir Cer5si, 

Porto Rico.—Welch v. Central San 
Cristobal, 6 Porto Rico Fed. 310. 

Wash.—Great Northern R. Co. v. 
Oakley, 135 Wash. 279, 287 P 990. 

See Loveland, etc., Co. v. Waters, 
192 Mich. 680, 159 NW 477 (apparently 
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contract without also carrying out its obligations,® 
and so an intention to adopt a contract is indicated 
by remaining beyond a reasonable time in enjoyment 
of assets received under it without dissent,‘ or by 
continuing for more than a reasonable time to give 
and accept performance according to its terms,® un- 


reserve his election is given to the 


receiver by order of the court from which his au- 
thority is derived.® 

Effect of adoption or rejection. 
is adopted and assumed by a receiver it becomes a 
contract and obligatory upon him as an officer of the 
court,’ payments becoming due thereunder being 
properly treated as part of the expenses of the re- 
ceivership,® and it must be carried out in all respects, 


When a contract 


as well as its benefits;® and, on the 
recelver may avail himself of any 


applying the rule). 


Compare Brandenburg v. Coxe, 228 
Pa. 212, 77 A 455 (holding that, where 
a corporation has received and ac- 
cepted orders from a sales agent be- 
fore the appointment of a receiver, 
the latter may fill such orders with- 
out thereby becoming liable to the 
agent for his agreed commissions, as 
to which he stands in the same posi- 
tion as other creditors). 


4. Menke v. Willcox, 275 Fed. 57; 
Great Northern R. Co. v. Oakley, 135 
Wash, 279, 237 P 990. 


5. Detroit, etc, R. Co. v. Detroit, 
SUG. Eee O Or, 290 Fed. 549 [rev on other 
grounds 6 F. (2d) 845]. 


6. Detroit, etc., R. Co. v. Detroit, 
etc., R. Co., supra; Ketch v. Weaver 
Bros., (Tex. Civ. A.) 261 SW 380 [rev 
ree grounds (Commn. A.) 276 SW 


Supervision and direction by court 
in general see infra §§ 168-173. 


Zo vector VelUe sa 2OnweN Ga) )imsd oe 
Butterworth v. Degnon Constr. Co.. 
208 Fed. 381 [rev on other grounds 
214 Fed. 772, 131 CCA 184]; Worth- 
ington v. Oak, etc., Imp. Co., 100 lowa 
39, 69 NW 258; Koch v. St. Charles 
Etoteir Coy 1:3 Oh. Cir’ CE ING Saal 6s 


8. Koch v. St.,Charles Hotel Co., 
supra. 

Receivership expenses: 
In general sée infra § 387. 


Property and persons liable for pay- 
ment see infra §§ 495-509. 


Right to preference see infra §§ 422-— 
448. 


9. U. S.—Odell ve Bedford Co., 224 
Fed. 996. 


La.—Jacob v. Roussel, 156 La. 171, 
100 S 295. 


N. Y.—Hanna v. Florence Iron Co., 
222 N. Y. 290, 118 NE 629. 


Porto Rico.—Waterall v. Strayer, 
10 Porto Rico Fed. 179; Welch yv. Cen- 
tral San Cristobal, 7 Porto Rico Fed. 
205; Welch v. Central San Cristobal, 
7 Porto Rico Fed. 195; 


Tex.—Howe v. Harding, 76 Tex. 17, 
13 SW 41, 18 AmSR 17. 


[a] Partial affirmance and disaf- 
firmance.—(1) A receiver cannot adopt 
a contract in part and disaffirm it in 
part, but if he adopts it must carry it 
out in all respects, including any 
conditions attached to it. Welch v. 
Central San Cristobal, 7 Porto Rico 
Fed. 195. (2) A receiver may not di- 
vide a contract, taking so much there- 
of as he believes advantageous, and 
rejecting that which he deems unprof- 
itable, but must take it or reject it 
as a whole, unless such contract be 
clearly separable and not entire. Ja- 
cob v. Roussel, 156 La. 171, 100 S 295. 
(3) Where an insolvent corporation 
had contracted to buy a= specified 
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provisions thereof in his favor. 10 When it is dis- 
affirmed the receiver is, in general, not bound to do 
anything except return any “property received under 
the contract which may be in his possession;'? but 
where he renounces a contract after temporary or 
experimental enjoyment of its benefits, he is bound 
to make compensation for the period between his ap- 
pointment and renunciation,!? measured, as it has 
been held, by the terms of the agreement,!? or, ac- 
cording to another view, by the fair value of the 
service or materials received, not exceeding the 
amount fixed by the contract;'* and, similarly, he 
is entitled as receiver to recover the reasonable value 
of services rendered or goods delivered by him dur- 
ing such period.?®> However, adoption of a contract 
by a receiver, in whatever manner such adoption is 
expressed, will not deprive the court of power and 
discretion to stop the further performance of the 
contract;+® and where a contract, after having been 
adopted by the receiver, is abandoned and abrogated 
by order of the court, the other contracting party is 
not entitled to damages as for a breach thereof,1? 
but is restricted to a recovery for the actual expen- 
amount of ore each year for five 
years, the receivers or the court could 
not adopt the contract for one year 
only. Hanna v. Florence Iron Co., 222 
N. ¥. 290, 118 NE 629. (4) Where the 
owner of land granted the railroad 
company aright of way over his land 


in consideration of the company agree- 
ing to take water from a spring be- 


198 Fed. 721, 
Fed. 609]; 


Conover y. 
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grounds 6 F. (2d) 845]; 
Steel Co. v. New York CityareaCOn, 
117 CCA 503 [mod 190 
New Work, ete:; 
New York, etc., R. Co., 
Sterling Stores Co., 14 
Del. Ch. 26, 120 A 740. 
Cotton Oil Co. v. Morrison, 21 F. (2d) 
786 (where a receiver appointed for a 
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diture of labor and money and value of goods deliv- 
ered.}8 


Modification of contract. The court may modify, 
and the receiver may adopt in its modified form, a 
subsisting contract where its provisions permit such 
modification or the other contracting party consents 
thereto,!® but not otherwise.*° 

[§ 191] (2) Leases?1—(a) In General. 
cordance with the rules applicable to executory con- 
tracts generally,?” a receiver cannot abrogate or af- 
fect. the rights of the parties under an unexpired 
lease made to the insolvent prior to the appointment 
of the receiver;?* but he has the option, under the 
supervision of the court, to adopt and assume the 
lease, or not to do so,?* and he is not bound by the 
covenants of the lease unless he elects to adopt and 
affirm it,?> since he is not vested with title to the 
property of the insolvent and so cannot be regarded 
as an assignee of the term by operation of law.?° 


Temporary possession pending election. Merely 


. taking possession of the leased property as part of 


the assets of the estate does not constitute an adop- 
tion of the lease or bind the receiver by its terms,” 


CCA 503 [mod 190 Fed. 609]; Dayton 
Hydraulic Co. v. Felsenthall, 116 Fed. 
961, 54 CCA 537; Empire Distilling Co. 
v. MeNulta, 77 Fed. 700, 23 CCA 415; 
Ames v. Union Pac. R. Co., 60 Fed. 966. 


Ill.—DeWolf v. Royal Trust Co., 173 
Tll. 435, 50 NE 1049. 


Kan.—Farmers’ State Bank vy. St. 


Pennsylvania 


Rae COmnVe 
58 Fed. 268; 


See Southern 


In) ae- 


longing to him at a certain stipulated 
price, and a receiver appointed over 
the property of the company contin- 
ued to use the right of way but re- 
fused to carry out the contract to take 
and pay for the water, the receiver, 
inasmuch as he adopted the contract 
as to the right of way, became bound 
for its fulfilment as to the water. 
Howe v. Harding, 76 Tex. 17, 13 SW 
41, 18 AmSR 17. 

10. In re Lowenthal, 199 App. Div. 
SOLO NeeS ase iLatt 233 Ney. 9620 
mem, 135 NE 944 mem]. See Cooke v. 
Orange, 48 Conn. 401; Blake Crusher 
Co. v. New Haven, 46 Conn. 473 (both 
holding that moneys received under 
the contract belong to the receiver and 
cannot be attached as a debt due:to 
the insolvent corporation of which he 
is receiver). 

11. Waterall v. Strayer, 
Rico Fed. 179. 

12. See cases infra notes 13, 14. 

13. Universal Rim Co. v. Scott, 21 
FF. (2d) 346. 

14 Denver v. Stenger, 295 Fed. 809. 

15. Butterworth v. Degnon Con- 
tracting, Co,., 214 Med. 772; 181 CCA 
184 [rev 208 Fed. 381]. 

16. General Electric Co. v. Whit- 
ney, 74 Fed. 664, 20 CCA 674; Griffith 
v. Blackwater Boom, etc., Co., 46 W. 
Va. 56, 33 SE 125. 


17. Griffith v. Blackwater Boom, 
ete:, Co., Supra. 


Liability of receiver as for breach 
of contract not adopted in general see 
supra text and note 89, 


18. Griffith v. Blackwater Boom, 
etc., Co., 46 W. Va. 56, 33 SH 125. 

19 Rector v.. U. S..20 Pad) 845. 

20. WFWicener v. Bott, 47 SW 251, 20 
KyL 632. 

21. Power of receiver to execute 
leases see infra § 204. 

22. See supra § 190. 


23. Detroit, etc., R. Co. v. Detroit, 
etc.; R.'Co., 290 Fed. 549 [rev on other 


10 Porto 


lessee did not elect to adopt the lease, 
the right of the lessor to sue the les- 
see for damages, after the termina- 
tion of the receivership, is not affected 
by the fact that the receiver had tak- 
en a new lease of the property from 
the lessor under the agreement that 
such second lease should not prejudice 
the lessor’s rights under the prior 
lease); Metropolitan L. Ins. Co. v. 
Sanborn, 34 Misc. 531, 69 NYS 1009 
(to same effect). 


[a] Ihease remains a continuing 
contract of the insolvent, under which 
he remains liable for the full extent 
of the term, notwithstanding the re- 
ceivership. Metropolitan L. Ins. Co. 
v. Sanborn, 34 Mise. 531, 69 NYS 1009. 


24. U. S.—Primos Chemical Co. v. 
Fulton Steel Corp., 254 Fed. 454; In 
re Mullings Clothing Co., 238 Fed. 58, 
151 CCA 134 [rev 230 Fed. 681, and 
certiorari den 2438 U. S. 635 mem, 37 
SCt 399 mem, 61 L. ed. 941 mem]; 
New York, etc., R. Co. v. New York, 
etce., R. Co., 58 Fed. 268; Fidelity 
Safe- ores tC Com Ve Armstrong, 
35 Fed. 56 


Del. dee date Vv. arte Stores Co., 
14 Del. Ch. 26, 120 A 740 


Ill. DeWolf v. Royal Trust Co., 
173 Ill. 435, 50 NE 1049; Spencer v. 
World’s Columbian Exposition, 163 
Til. 117, 45 NE 250. 


N. H.—New Hampshire Trust Co. vy. 
Taggart, 68 N. H. 557, 44 A 751; 


N. J.—Stockton v. Mechanics, etce., 
Sav. Bank, 32 N. J. Eq. 163. 


Right to elect whether to adopt ex- 
rie toas contract in general see supra 
0. 

25. U. S.—U. S. Trust Co. v. Wa- 
bash R. Co., 150 U. So 28714 Sct 16, 
387 L. ed. 1085; American Brake Shoe, 
ae wr Comma New York R. Cos., 282 Fed. 

23 [aff 282 Fed. 293, and app dism 
363 U. S. 736 mem, 43 SCt 704 mem, 67 
L. ed. 1207 mem]; Pennsylvania Steel 
Co. v. New York City R- (Co, 219) Hed) 
939; Pennsylvania Steel Co. v. New 
Mork eCity) ReCown Losmene daa oem 7 


Aubyn, 120 Kan. 66, 242 P 466, 468 
licit.Cye]: 

Mass.—Com. v. Franklin Ins. Co., 
115 Mass. 278. 


Mich.—Stoepel v. Union Trust Co., 
121 Mich. 281, 80 NE 13. 


Philippine.—International Banking 
Corp. v. Corrales, 14 Philippine 360. 


Porto Rico.—Welch vy. Central San 
Cristobal, 7 Porto Rico Fed. 205; 
Welch v. Central San Cristobal, 6 Por- 
to Rico Fed. 310. 


_ W._Va.—Waddell v. Shelton Gaso- 
line Co., 101 W. Va. 468, 133 SE 75. 


And see cases infra note 26. 


26. New York, etc., R. Co. v. New 
York, etc., R. Co., 58 Fed. 268; Gaith- 
er v. Stockbridge, 67 Md. 222, ENN 632, 
10 A 309; Bell v. American Protective 
League, 163 Mass. 558, 40 NE 857, 
47 AmSR 481, 28 LRA 452; Stokes 
v. Hoffman House, 167 N. Y. 554, 60 
NE 667, 53 LRA 870; Metropolitan L. 
Ins. Co. v. Sanborn, 34 Misc. 531, 69 
NYS 1009. 


Receiver as custodian and not own- 
er see supra § 119. 


27. U. S.—Quincy, ete., R. Co. 
Humphreys, 145 U. S. 82, 12 Sct 787, 
36 L. ed. 682; Oscar Heineman Corp. 
v. Levy, 6 F. (2d) 970; Westinghouse 
Electric, etce., Co. v. Brooklyn Rapid 
Transit. ‘Co: 6 Ry (20)" $47." Jonnson 
v. Emerson Phonograph Co., 296 Fed. 
42; American Brake Shoe, ete., Co. 
v. New York R. Cos., 282 Fed. 523 
[aff 282 Fed. 293, and app dism 262 U. 
S. 736 mem, 43 SCt 704 mem, 67 L. ed. 
1207 mem]; Pennsylvania Steel Co. 
v. New York City R. Co., 198 Fed. 721, 
117 CCA 503 [mod 190 Fed. 609]; Day- 
ton Hydraulic Co. v. Felsenthall, 116 
Hed, 961, 54). CCA S5387s Carswell! we 
Farmers’ L. & T. Co., 74 Fed. 88, 20 
CCA 282; Clyde v. Richmond, etce., R. 
Co., 63 Fed. 21; New York, ete., R. "Co. 
v. ‘New York, -ete.; Ve. Co., 58 Fed. 
268; Farmers’ Li & el. Co. ve, North-= 
ern Pac? BR. Co.; 58 Fed:3257: Park 
v. New York, etc., R. Co., 57 Fed. 799. 


Md.—Gaither v. Stockbridge, 67 Md. 


DT aa a a a EEE Ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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and he is entitled to hold possession for a reasonable 
time in order to determine whether to adopt or re- 
ject the lease, without becoming bound by it.?® 
thermore, the time for making such election may be 
extended by the court,?® without notice to the les- 
A receiver who goes into temporary posses- 
sion of leased premises and then elects not to assume 
or adopt the lease should pay rent for the time dur- 


SOK” 


ing which he was in possession,*+ 


rate, according to some authorities,*? or, according 
to others, at the rate stipulated in the lease,*? except, 
it has been held, where the leased property is a rail- 
road or other public utility, in which case the receiv- 
er’s obligation is sufficiently discharged, in the ab- 
sence of special equities, by turning over to the les- 


222, 9 A 632, 10 A 309. 


Mass.—Bell v. American Protective 
League, 163 Mass. 558, 40 NE 857, 
47 AmSR 481, 28 LRA 452. 


N. Y.—Metropolitan L. Ins. Co. v. 
Sanborn, 34 Misc. 531, 69 NYS 1009. 


Oh.—Marshali v. Walter A. Caverly 
Co., 5 OhNPNS 185. 


Porto Rico.—Welch v. Central San 
Cristobal, 6 Porto Rico Fed. 310. 


Tenn.—Tradesman Pub. Co. Vv. 
Knoxville Car Wheel Co., 95 Tenn. 634, 
oe SW 1097, 49 AmSR 943, 31 LRA 

93) 


W. Va.—Waddell v. Shelton Gaso- 
line Co., 101 W. Va. 468, 133 SE 75. 


[a] Temporary receiver does not 
adopt a lease or become liable under 
its terms by taking possession of the 
property pending the appointment of 
a permanent receiver, especially since, 
correctly speaking, he has not even 
an election to adopt the lease. Metro- 
politan L. Ins. Co. v. Sanborn, 34 
Misce3=5381,69) NYS 1009; 


28. U. S.—Quincy, etc., R. Co 
Humphreys, 145 U. S. 82, 12 SCt 7817, 
36 Lr ed. 632; Sunflower Oil Co. v. 
Wilson, 142 aes! 313,-12' SCt. 235; 35 
L. ed. 1025; Oscar Heineman Corp. 
v. Levy, 6.F. (2d) 970; Westinghouse 
Electric, ete., Co. v. Brooklyn Rapid 
Transit Co., 6 F. (2d) 547; Johnson 
v. Emerson Phonograph Co., 296 Fed. 
42; American Brake Shoe, etc., Co. v. 
New York R. Cos., 282 Fed. 523 [aff 
282 Fed. 293 (app dism 262 U. S. 736 
mem, 43 SCt 704 mem, 67 L. ed. 1207 
mem)]; Primos Chemical Co. v. Ful- 
ton Steel Corp., 254 Fed. 454; Fleming 
v. Noble, 250 Fed. 733, 163 CCA 65; 
Dayton Hydraulic Co. v. Felsenthall, 
116 Beds 961, 54 CCA 587; ‘Central 
Trust Co. v. Continental Trust Co., 
86 Fed. 517, 30 CCA 235; Carswell v. 
Farmers’ L. & T. Co., 74 Fed. 88, 20 
CCA 282; Clyde v. Richmond, etc., R. 
Co., 638 Fed. 21; Ames v. Union Pac. 
R. Co., 60 Fed. 966; Farmers’ L. & T. 
Co. v. Northern Pac. R. Co., 58 Fed, 
2o03- Pank?v. New York; ete, R. ‘Co:, 
57 Fed. 799. Compare Intercontinen- 
tal Rubber Co. v. Boston, etc., R., 245 
Fed. 127 (where a temporary receiver 
was directed to make payment of an 
installment due under a lease, without 
prejudicing the right of the perma- 
nent receiver, when appointed, to elect 
whether to adopt or disaffirm the 
lease). 


Del.—Conover v. Sterling Stores Co., 
14 Del. Ch. 26, 120 A 740. 


Ill.—De Wolf v. Royal Trust Co., 
173 Ill. 435, 50 NE 1049; Spencer v. 
World’s Columbian Exposition, 163 
Ill. 117, 45 NE 250. 


Ind.—Fisher v. Columbia Nat. Bank, 
54 Ind. A. 558, 103 NE 119. 


Kan.—Farmers’ State Bank v. St. 
Aubyn, 120 Kan. 66, 242 P 466, 468 
feit ‘Cyc. 

Mass.—Bell v. American Protective 
League, 163 Mass. 551, 40 NE 857, 47 
AmSR 481, 28 LRA 452. 


RECEIVERS 


Fur- 


at a reasonable 


[53 C.J.] 153 


sor all the net earnings accruing from such property 
during the period of occupancy ;*4 
liable for rent, as part of the receivership expense, 
for any time after he surrenders the property.*° 


Receiver of landlord’s property.°® 
disaffirm or refuse to adopt a lease made, prior to 
his appointment, by the insolvent as lessor,** and will 
ordinarily be directed by the court to do so where 


but he is not 


A receiver may 


3 : loss to the estate would result from carrying it out;?* 


Minn.—Nelson v. Kalkoff, 60 Minn. 
305, 62 NW 335. 


N. H.—New Hampshire Trust Co. v. 
Taggart, 68 N. H. 557, 44 A 751. 


Oh.—Andrews v. Beigel, 26 Oh. Cir. 
Ct. N. S. 433; Marshall v. Walter A. 
Caverly Co., 5 OhNPNS 185. 


Porto Rico.—Welch vy. Central San 
Cristobal, 8 Porto Rico Fed. 457; 
Welch v. Central San Cristobal, 6 Por- 
to Rico Fed. 310. 

And see cases supra note 27. 

[a] What is reasonable time (1) 
for the election by a receiver whether 
or not to adopt a lease is a question 
to be determined from the facts and 
circumstances of the particular case. 
Fisher v. Columbia Nat. Bank, 54 Ind. 

. 558, 103 NE 119; Welch v. Central 
San Cristobal, 8 Porto Rico Fed. 457. 
(2) A reasonable time for election 
and promptitude in returning the 
property to the lessor in case of re- 
jection are both relative terms with 
respect to the existing Ba om ros ee 
Westinghouse Electric, ete., Co. 
Brooklyn Rapid Transit COoGiG ay (2a) 
547. (38) So retention of possession 
for ten months does not constitute 
an adoption of the lease nor was it 
clear that the receiver had at any 
time had any intention of adopting 
it and that he remained in possession 
only because of pending negotiations 
actually kept alive concerning an 
agreement as to a reasonable rent in 
place of the rent reserved by the lease 
which was regarded as unreasonable. 
Carswell v. Farmers’ L. & T. Co., 74 
Fed. 88, 20 CCA 282. 


[b] Adoption or rejection dates 
back to beginning of receivership, so 
that where, after temporary occu- 
pancy for the purpose of determining 
whether or not to adopt the lease, the 
receiver rejects it, he must be held 
to have occupied the position of 
stranger to the lease from the be- 
ginning, and if he adopts it he must 
from the beginning conform to its 
terms. Westinghouse Electric, etc., 
Co. v. Brooklyn Rapid Transit Co., 
6 F. (2d) 547. 


29. American Brake Shoe, etc., Co. 
v. New York R. Cos., 278 Fed. 842. 


30. American Brake Shoe, etc., Co. 
v. New York R. Cos., supra. 


31. Welch v. Central San Cristobal, 
6 Porto Rico Fed. 310. See Dayton 
Hydraulic Co. v. Felsenthall, 116 Fed. 
961, 966, 54 CCA 537 (‘‘The liability of 
the receivership for rentals during 
the time a receiver has actually used 
the leased premises has in general not 
been disputed. In such cases, the con- 
troversy has turned mainly upon 
whether rent should be paid accord- 
ing to the stipulations of the contract 
between lessor and lessee, or upon 
the basis of a reasonable compensa- 
tion to the lessor’). And see cases 
infra notes 32, 33. But see Waddell v. 
Shelton Gasoline Co., 101 W. Va. 468, 
133 SE 75 (holding that where the 
leased property was undeveloped and 


but the court should not instruct a receiver to disaf- 
firm a lease as landlord merely because it might be 
considered a bad bargain, so long as the estate is not 
burdened or put to loss.?9 | 


Estoppel to object.*° 


A party who has consented 


unproductive gas and oil land, from 
which the receiver acquired no income 
or benefits, there was no liability to 
pay, aS part of the operating expenses 
of the receivership, rent for the period 
of temporary occupancy). Compare 
Metropolitan L. Ins. Co. v. Sanborn, 
34 Misc. 531, 69 NYS 1009 (where it 

was said that the court, in the exer- 
cise of its equitable discretion, may 
deem it proper to direct the receiver 
to pay rent for the time of his occupa- 
tion). 

Liability of receiver for rent after 
adopting lease see infra § 192. 


32. Fleming v. Noble, 250 Fed. 733, 
163 CCA 65; Carswell v. Farmers’ L. 
& T. Co., 74 Fed. 88, 20 CCA 282; Fish- 
er v. Columbia Nat. Bank, 54 Ind. A. 
558, 103 NE 119; Bell v. American 
Protective League, 163 Mass. 558, 40 
NE 857, 47 AmSR 481, 28 LRA 452. 
See Stoepel v. Union Trust Co., 121 
Mich. 281, 282, 80 NW 13 (‘‘while it 
[the receiver] occupied the premises 
it did so, in the absence of agree- 
ment to the contrary, under the terms 
of the lease under which the insol- 
vent held, and was liable only for the 
reasonable rent during the time of 
actual occupancy’); Andrews vy. Bei- 
gel, 26 Oh. Cir. Ct. N.S. 433, 437 (hold- 
ing that the receiver will be required 
to pay for the time he has occupied 
the premises ‘“‘a reasonable compen- 
sation not less than the rate of rent- 
al stipulated in the lease’). 


33. Sunflower Oil Co. v. Wilson, 142 
Ue Ssg8l3,) 322) 12 iSCt 235+) com laseas 
1025; Farmers’ L. & T. Co. v. North- 
enn Pac. R. Co., 58 Fed. 257; Nelson 

Kalkhoff, 60 Minn. 305, 62 NW 335; 
Marshall v. Walter A. Caverly Coleb: 
OhNPNS 185. Compare Oscar Heine- 
man Corp. v. Levy, 6 F. (2d) 970 
(holding that in the absence of any 
evidence showing the unreasonable- 
ness of the amount of rent stipulated 
in the lease, such stipulated amount 
is accepted as the reasonable value of 
the use and occupation of the prem- 
ises during the period of the receiver’s 
occupancy). 


34. Westinghouse Electric, etec., Co. 
v. Brooklyn Rapid Transit Co., 6 F. 
(2d) 547; Pennsylvania Steel Co. Vie 
New York City, R: Go. 219 Reds 939* 
Pennsylvania Steel Co. v. New York 
City wey, (CO. LIS Med uve lodge @ Aun Os 
[mod 190 Fed. 609]. 


35. New Hampshire Trust Co. v. 
Taggart, 68 N. H. 557, 44 A 751; Klien 
v. W. A. Gavenesch Co., 64 N. J. Eq. 
50, 53 A 196. 


36. Receiver as lessor of property 
of estate see infra § 204. 


37. American Brake Shoe, ete., Co. 
v. New York R. Cos., 278 Fed. 842. 


38. American Brake Shoe, ete., Co. 
v. New York R. Cos., supra. 

39. American Brake Shoe, etc., Co. 
v. New York.R. Cos., supra. 


49. To appointment of receiver see 
Supra §§ 104, 105. 
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to the assumption by the receiver of a subsisting 
lease cannot thereafter be heard to object to such 


action.*t 


[§ 192] 
Rent. 


41. Rector v. U. S., 20 F. (2) 845. 


42. U. S.—uU. S. Trust Co. v. Wa- 
bash Western R. Co., 150 U. S. 287, 14 
SCtrson ol un ed. 108535 Rector iv.9U: 
S., 20 F. (2d) 845; Mathews v. Butte 
Machinery Co., 286 Fed. 801; Penn- 
sylvania Steel Co. v. New York City 
R. Co., 198 Fed. 721, 117 CCA 503 [mod 
190 Fed. 609]; Mercantile Trust Co. 
Vv. Farmers’ L. & T. Co.,/ 81 Fed. 254, 
26 CCA 383; Central Trust Co. v. Con- 
tinental Trust Co., 86 Fed. 517, 30 
CCA 235; Clyde v. Richmond, etc., R. 
Co., 63 Fed. 21; Fidelity Safe-Deposit, 
ete., Co. v. Armstrong, 35 Fed. 567. 
See Matheson v. Ross, 286 Fed. 845 
(recognizing the rule); Atkinson v. 
Aldrich-Clisbee Co., 248 Fed. 134 
(holding that where no rent had been 
fixed or agreed upon, the receiver was 
liable for the fair rental value of the 
premises); Thomas vy. Cincinnati, etc., 
R. Co., 77 Fed. 667 (holding that by 
retaining possession for an unreason- 
able length of time the receiver would 
have become liable under the lease 
for the full rent reserved if it had not 
been for an agreement between him 
and the lessor approved by the court 
making other terms as to the charac- 
ter of the possession and conduct 
therefor); Park v. New York, etc., R. 
Co., 57 Fed. 799 (dictum). Compare 
Kneeland v. American L. & T. Co., 136 
DS. 39) 10 SCt 950; 34. L. .ed:. 379 
(where the receiver was held bound 
to pay a reasonable rental); Kansas 
City Pipe Line Co. v. Fidelity Title, 
étc., Co., 217 Fed. 187, 133 CCA 181 
(holding that by retaining possession 
of the property the receiver did not 
adopt the lease where an order of the 
court directed that no lease should be 
adopted without its express approval, 
and no such approval had been given). 


Il1.—Link Belt Mach. Co. v. Hughes, 
174 Tl. 155, 51 NE 179 [aff 62 11). A. 
318]; De Wolf v. Royal Trust Co., 173 
Ill. 435, 50 NE 1049; Spencer v. 
World’s Columbian Exposition, 163 Tll, 
116, 45 NE 250; Bartlett v. Amberg, 
92 Ill. A. 377 [app dism 190 Ill. 15, 60 
NE 84]; Morrison v. Blackall, 68 Il). 
A. 504 [aff 170 Ill. 152, 48 NE 705]. 


La.—Jacob v. Roussel, 156 La. 171, 
100 S 295. 


Md.—Dietrick v. O’Brien, 122 Md. 
482, 89 A 717. 


N. H.—New Hampshire Trust Co. 
vy. Tageart, 68 N. H. 557, 44 A 751. 


N. Y.—Woodruff v. Erie R. Co., 93 
N. Y. 609; Peo. v. Universal LL. Ins. 
Co., 30 Hun 142; Martin v. Black, 9 
Paige 641, 38 AmD 574. See Wells v. 
Higgins, 1382 N. Y. 459, 463, 30 NE 
861 (where the receiver had taken 
possession of the property, the court 
said: ‘‘We think that the title to the 
demised term passed to and was vest- 
ed in the defendant as receiver, and 
that he is, therefore, liable for the 


(b) Adoption of Lease and Liability for 
Where a receiver, with the authorization or 
approval of the court, elects to enter or remain beyond 
a reasonable time in possession of property under 
an unexpired lease theretofore made to the insol- 
vent,*? or otherwise in effect excludes the lessor from 
such property,*? his act constitutes an adoption of 
such lease and carries with it the obligation to pay 
rent according to the terms of the lease during the 
period of his receivership, if the lease runs so long, 
the rent becoming part of the receiver’s expenses in 
operating the estate,+# except when such provision is 
with the consent of the landlord and for his benefit 
as well as the benefit of other interested persons, in 
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which case there is no obligation to pay rent.*° A 
receiver is not, however, liable to pay, as part of the 


receivership expense, rent for the balance of the 


rent’). Compare Stokes v. Hoffman 
House, 167 N. Y. 554, 561, 60 NE 667, 
53 LRA 870 (holding that there is 
no legal liability on the part of the 
receiver for rent, but that on equita- 
ble grounds the lessor may be enti- 
tled to charge funds in the hands of 
the receiver with the rent accruing 
during his possession of the property; 
and that “Statements concerning the 
liability of the receiver to pay rent 
A ce are not necessarily to be in- 
terpreted as laying down a rule of 
legal liability, but rather as asserting 


| the equitable rights of the lessor’). 


Oh.—Andrews v. Beigel, 26 Oh. Cir. 
CESeNGn Sat Aso. 


Porto Rico.—Welch v. Central San 
Cristobal, 7 Porto Rico Fed. 205; 
Welch v, Central San Cristobal, 7 Por- 
to Rico Fed. 195, See Berwind-White 
Coal Min. Co. v. Boringuen Sugar Co., 
7 Porto Rico Fed. 172 (dictum). 


Tex.—Keton y. Silbert, (Civ. A.) 
250 SW 316. 
Wis.—Citizens’ Sav., ete. Co. v. 


Rogers, 162 Wis. 216, 155 NW 155. 


Eng.—In re Oak Pits Colliery Co., 
21 Ch. D. 322; Neate v. Pink, 3 Macn. 
& G. 476, 49 EngCh 368, 42 Reprint 344. 


See Com. v. Franklin Ins. Co., 115 
Mass. 278 (apparently recognizing 
the rule). 


{a] Receiver authorized to collect 
rents under sublease.—Where a re- 
ceiver is authorized or directed to take 
chawge of a leasehold estate and col- 
lect rents from subtenants thereof, he 
is liable for’ the ground rent. Bartlett 
v. Amberg, 92 Ill. A. 377 [app dism 190 
Ill. 15, 60 NE 84]. See to same effect 
Balfe v. Blake, 1 Ir. Ch. 365; Walsh 
v. Walsh, 1 Ir. Eq. 209. 


{[b] Quantum meruit not basis of 
liability.— Where a receiver holds pos- 
session of leased property so as in 
effect to adopt the lease, his liability 
to pay rent is not on the basis of a 
quantum meruit, or a reasonable com- 
pensation for the use, but he is liable 
for the rent stipulated by the terms 
of the lease, during the period of his 
occupancy. Spencer v. World’s Co- 
lumbian Exposition, 163 Ill. 117, 45 
NE 250. See-to same effect Link Belt 
Mach. Co. v. Hughes, 174 Ill. 155, 51 
NE 179 [aff 62 Ill. A. 318]. 


43. Dayton Hydraulic Co. v. Fel- 
senthall, 116 Fed. 961, 54 CCA 537, 


[a] Rejection of demand by lessor 
for possession except on a condition 
which the receiver had no right to 
impose was equivalent to an election 
to retain possession from that time 
and bound the receiver for the pay- 
ment of the rental thereafter. Dayton 
Hydraulic Co. v. Felsenthall, 116 Fed. 
961, 54 CCA 5387. 


44. Mercantile Trust Co. v. Farm- 


term, if any, remaining after the termination of his 
possession as receiver,*® and where the premises, aft- 
er being so occupied or held under the lease, are sur- 
rendered with the consent of the landlord, there is 
no further liability on the part of the receiver.*? 


[§ 193] g. Disposition of Property and Funds**— 
(1) In General. 
the hands of a receiver being in the court by which 
he is appointed,*® the receiver has no personal con- 
trol of money or property in his hands,°° but holds 
it at all times subject te the orders of the court.®! 
He is without authority to speculate with the subject 
of his trust;°2- and ordinarily he can lend or invest 
it,>? or pay it out or dispose of it,°* only with the 


The real custody of property in 


ers’ L. & T. Co., 81 Fed. 254, 26 CCA 
383; Andrews v. Beigel, 6 Oh. A. 427; 
Andréws v. Beigel, 26 Oh. Cir. Ct. 
N. S. 433; In re Oak’ Pits Colliery: 
Co., 21 Ch. D. 322. And see cases su- 
pra notes 42, 43. 


Receivership expenses: 
Property and persons liable for pay- 
ment see infra §§ 495-509. 


Right to preference see infra §§ 422— 
448. i 


45. Stokes v. Hoffman House, 46 
App. Div. 120, 61 NYS 821 [aff 167 
N. Y. 554, 60 NE 667, 53 LRA 870]; 
In re Oak Pits Colliery Co., 21 Ch. D. 
322; In re Bridgewater Engineering 
Co., 12 Ch. D. 181. See Pennsylvania 
Steel Co. v. New York City R. Co., 
198 Fed. 721, 117 CCA 503 [mod 190 
Fed. 609] (apparently applying the 
rule). : 

46. Bartlett v. Amberg, 92 Ill. A. 
377 [app dism 190 Ill. 15, 60 NE 84]; 
Johnston v. Amos, 114 Iowa 530, 87 
NW 491; Stoepel v. Union Trust Co., 
121 Mich. 281, 80 NW 138; Re Abbott, 
30 Dis Roe 


47. Williamsburg Wood Heel Co. 

v.. Ziegler Bros. Co.; 3 EF. (2d) “83. 
48. Cross references: 

Payment of claims see infra §§ 511- 
526. 

Reconveyance and redelivery of prop- 
erty, see infra §§ 384, 385. 

Sale of property see infra §§ 313-383. 
49. See supra § 118. 

ras Kields vi US'S:,421¢ Apps (DG 
Inherent power of receiver see su- 

pra § 174. 


51. Citizens’ Trust Co. v. Wheeling 
Can, Co., 199 Ind. 311,-157 NE ‘441; 
Stone v. St. Louis Union Trust Co., 
183 Mo. A. 261, 166 SW 1091. 


Supervision and control of court in 
general see supra §§ 168-173. 


52. Harrigan v. Gilchrist, 121 Wis. 
127, 99 NW 909. 


Profits from receiver’s dealings as 
accruing to estate see infra § 210. 


53. Fields v. U. S., 27 App. (D. C.) 
433; Ricks v. Broyles, 78 Ga. 610, 
3 SE 772, 6 AmSR 280; Atty.-Gen. v. 
North American L. Ins. Co., 89 N. Y. 
94. See Heffron v. Rice, 149 Ill, 216, 
36 NE 562, 41 AmSR 271 (holding that 
as a-general rule a receiver has no 
authority to advance or lend money, 
but that where a receiver conducting 
a hotel advanced a small sum to a 
guest, it being shown that it was not 
unusual for hotel managers so to do, 
he could not be held liable for the 
amount thereof). 


Investment of funds see infra § 195. 
54. Fields v. U. S., 27 App. (Di CG.» 
433); Wallis, v. Sharp, «1 2400N. sye 6 


» 
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sanction of the court.>5 


So the court may direct the 
manner of application of funds of the estate,®® and it 
has the power, for the purpose of preserving and mak- 
ing valuable the property which it is administering, 
and in the interest of all parties, to direct the pur- 
chase*’ or payment and discharge®® of threatening 
encumbrances, or otherwise to direct the advancement 
or expenditure of funds for the purpose of preserv- 
ing from loss an asset of greater value than the 
amount so expended;*® and by its subsequent ap- 
proval the court may ratify payments of such nature 
made by a receiver without previous authorization.®® 


Effect of unauthorized or improper disposition.®1 
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authority.®* 


In general, no legal right to property or assets can 


26 NE 974, 


Cross references: 

Expenditures by receiver see infra §§ 
196-207. 

Gee ent of claims see infra §§ 511- 


Reconveyance and redelivery of prop- 
sone and assets see infra §§ 384, 
Sale of property see infra §§ 313-383. 
55. Supervision, orders, and in- 
structions of court in general see su- 
pra §§ 168-173. 


56., Platt v. Platt, 66 N. -Y. 360. 
But see Taylor v. Sweet, 40 Mich. 736 
(holding that an order directing the 
receiver in a suit for partnership ac- 
counting to pay a certain amount 
from the partnership funds to each 
of the parties, without reference to 
the state of their accounts, and to 
charge them with the sums so paid, 
was improperly granted, as the par- 
ties might not be able to respond to 
a decree for sums so charged on final 
accounting). 


Payment of claims and distribution 
of assets in general see infra §§ 384, 
511-526. 

57. Beaton v. Seaboard Portland 
Cement Co., 211 Fed. 84, 127 CCA 508. 


{a] Purchase of mortgage with 
borrowed money.—(1) Where, pursu- 
ant to an order of court, the receiv- 
er borrows money, and with it pur- 
chases a mortgage on property of the 
estate, for the benefit of all the par- 
ties, he is bound to hold the mortgage 
as security for the repayment of the 
money so borrowed. Beaton v. Sea- 
board Portland Cement Co., 211 Fed. 
84, 127 CCA 508. (2) Power to bor- 
row money see infra §§ 205-207. 


Power to bid in property under pow- 
er to collect debts see supra § 183. 


58. Lloyd v. Chesapeake, etc., R. 
Co., 65 Fed. 351; Park v. New York, 
ete., R. Co., 64 Fed. 190; Skiddy v. 


Atlantic, etc., R. Co., 22 F. Cas. No. 
12,922, 3 Hughes 320; American Pig 
Iron Storage Warrant Co. v. German, 
126 Ala. 194, 28 S 603, 85 AmSR 21. 
Compare Cleveland, etc. R. Co. v. 
Knickerbocker Trust Co., 64 Fed. 623 
[dist Park v. New York, etc., R. Co., 
64 Fed. 190] (holding that where a 
railroad company, which was formed 
by a consolidation of several other 
companies, having mortgaged its 
whole line by a mortgage which was 
a second lien with reference to other 
mortgages previously made by the 
eomponent companies on parts of the 
line, instituted a suit against the trus- 
tees of the several mortgages and ob- 
tained the appointment of a receiver, 
the court would not, on the petition 
of the trustee in the mortgage first 
mentioned, instruct the receiver to 
pay overdue interest on one of the 
prior mortgages upon the allegation 
that otherwise foreclosure proceed- 
ings would be begun on such prior 
mortgage, there being no allegation 
that by a foreclosure of such prior 
mortgage the system would be ‘dis- 


membered and its earning power de- 
stroyed; that the money in the hands 
of the receiver to a certain extent rep- 
resented net earnings, but that as 
against such earnings the court had 
incurred indebtedness since taking 
possession of the property and should 
first look after the security of such 
indebtedness). 


59. See cases infra this note. 


[a] Rule applied.—(1) Where the 
governor of the state, having power 
to vacate leases under which convicts 
were held by private companies, made 
an assessment against such a com- 
pany for damages for alleged mis- 
treatment of convicts, reserving to 
himself the alternative course of tak- 
ing action to cancel the lease if such 
assessment should not be paid, the 
court in its discretion properly au- 
thorized the receiver of the company 
to pay the assessment so_ levied 
against it, whether or not the gov- 
ernor had power to make such an 
assessment or fine, and whether or not 
the assets in the hands of the court 
were legally liable for the payment 
of the sum assessed, since by making 
such payment it was enabled to re- 
tain the convicts and thus maintain 
the value of the other assets of the 
estate which were shown to be of far 
greater value than the sum assessed. 
Asheville Cigar Co. v. Brown, 100 Ga. 
171, 28 SE 37. (2) Where a receiver 
had among the assets of the estate 
shares of stock of a corporation, which 
shares were in immediate danger of 
becoming valueless by the inability 
of the corporation to pay its work- 
ing expenses, the court in its discre- 
tion had power to authorize the re- 
ceiver to advance money to such cor- 
poration, taking security therefor, to 
enable it to continue its business. 
Kalbfieisch v. Kalbfleisch, 13 NYS 
397. (3) Where subtenants of a les- 
see of property belonging to the es- 
tate were indebted to such lessee, and 
their indebtedness was secured by 
mortgages on their livestock, the 
court properly directed the receiver 
to advance to such subtenants the 
amount necessary to pay their in- 
debtedness to the lessee, taking se- 
curity for such advances, since fore- 
closure of the mortgages would result 
in the tenants being without live- 
stock with which to make their crops, 
and the property would have remained 
unfarmed. Stirling v. Logue, 154 
Miss. 812, 123 S 825. (4) Where upon 
the dissolution of a partnership in a 
brewery business the receiver was di- 
rected to carry on the business, ‘and 
it appearing that the copartnership 
was accustomed to advance money to 
saloon-keepers for their saloon li- 
censes, which were assigned to it as 
security, and that the licenses were 
about to expire, and the customers 
could not renew them, and the market 
for the beer would be lost, permission 
might properly be given to the receiv- 
er to advance money for the renewal 
of the licenses, provided such posses- 
sion was not granted in such manner 


Who may object. 
mains unchallenged, has been divested of all interest 
in property of which the court has jurisdiction can- 
not thereafter complain of any order respecting its 
ownership and control.®4 

[§ 194] (2) Deposits.®® 
ute or order of court, or a settled practice to the con- 
trary,°® a receiver is under no specific duty to deposit 
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be asserted by one whose title thereto is based on a 
receiver’s unauthorized act in disposing thereof ;°? 
and the court will compel repayment to the estate by 
the payee of funds paid out by a receiver without 


One who, by a decree which re- 


In the absence of stat- 


as to bind the parties to a continu- | 
ance of the business for any fixed pe- 
riod, or to interfere with any applica- 
tion to have the business sold. Bern- 
heimer v. Schmid, 71 App. Div. 244, 75 
NYS 899. 

Advances by receiver in personal 
capacity see infra § 206. 


60. Rochat v. Gee, 137 Cal. 497, 70 
P 478. See Woolsey v. Cummings Car 
Works, 33 N. J. Eq. 432 (holding that 
the receiver had wisely exercised his 
discretion’ in paying encumbrances on 
property in his hands and was prop- 
erly credited with the sum expended). 


Subsequent approval of expendi- 
tures in general see infra § 199. 
F os Liability of receiver see infra 

62. Hitz v. Jenks, 185 U. S. 155, 22 
SCt 598, 46 L. ed. 851 [rev 16 App. 
(D. C.) 530]; The Clara A. McIntyre, 
94 Fed. 552; Lathrop v. Twelfth 
Ward Bank, 146 App. Div. 567, 131 
NYS 314. Compare Davis v. Peck, 54 
Barb. (N. Y.) 425 (holding that, where 
notes, although payable to, and in- 
dorsed by, a receiver as such, were in 
fact received and transferred in a per- 
sonal transaction, and not as an official 
act of the receiver, the extent of his 
authority was immaterial and the 
holder’s title was valid). 


Rights of holders of notes executed 
hy. receiver for money borrowed see 
infra § 205. 


Third persons bound to know ex- 
tent of receiver’s authority see in- 
fra § 200. .! 


63. Boice v. Conover, 54 N. J. Eq. 
531, 35 A 402 [mod on other grounds 
63 Ne AJ HG 273,58), AS SLO inky re 
Home Provident Safety Fund Assoc., 
129-N. Y. 288, 29 NE 323. Compare 
Kneisel v. Ursus Motor Co., 238 Ill. 
A. 50 (holding that one who received 
payment of money from a receiver by 
a check signed by him as receiver 
thereby acquired notice of his official 
character so.as to be subject to sum- 
mary proceedings to compel: him to 
refund the amount received, where the 
payment had been made without au- 
thority). 


64 La Junta, etc., Canal Co. v. 
Hess eo leColor 1, e%s Pir4ad 5a 


65. By trustees generally 
Trusts [39 Cye 420]. 


Investment of receivership funds 
see infra § 195. 


66. See case infra this note. 


[a] In England, it has been said, 
under the practice prevailing in the 
court of chancery, the Bank of Eng- 
land had custody of the funds of suit- 
ors as the bankers of the court; these 
funds were managed by the bank, 
and invested under the directions of 
the court; an officer called an account- 
ant general was the medium through 
which the operations pertaining to 
these funds were performed. Rad- 
aa v. Folsom, 55 Iowa 276, 7 NW 


see 


156 hs C23] 
or keep trust funds coming into his hands in a bank,** 
nor is it necessarily his duty to apply for and pro- 
eure upon his own motion an order of court directing 
such deposit.*8 As to the right of a receiver to de- 
posit trust funds in bank, and the effect of such a 
course, the authorities are not entirely harmonious.°° 
Thus it has been held that, since a general deposit in 
bank is a species of loan,’° a receiver who has a fund 
in his possession merely awaiting the termination of 
the receivership cannot part with its actual custody 
by depositing it in bank or otherwise save at his own 
risk, without some order, leave, or direction of the 
court.74 The rule more generally followed, however, 
is that a receiver may use a bank of good standing 
and repute as depository of trust funds and in so 
doing is not liable for loss occasioned by the subse- 
quent failure of the bank,*? provided he acts in good 
faith and with ordinary prudence.*? The selection 
of the bank is primarily a matter for the receiver, and 
not for the court.74 The fact that a bank selected 
is a creditor of the insolvent estate is not necessarily 
ground for rejecting it as a depository,’ although 
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such fact may have some bearing on the care to be 
exercised in the selection by the receiver;*° but, on 
the other hand, the fact that a bank is a creditor is 
no reason for preferring it as depository over other 
banks.77 It is the receiver’s duty to keep the mon- 
eys of the estate separate from his own,** and where 
he deposits funds in bank it should be in, a separate 
account:7® so if a receiver mixes trust moneys with 
his own or deposits them to his personal credit he is 
personally liable for the amount thereof in case of 
loss.8° Similarly, where a receiver relinquishes ab- 
solute control of a deposit he is liable for a loss 
occasioned by failure of the bank.*? 


Clerk of court. In the absence of statute or or- 


"der otherwise providing, the clerk of the court by 


which the receiver was appointed is not a proper 
depository of the funds of the estate.*? 


[§ 195] (8) Investments.** As a general rule, 
where a receiver has on hand such a sum of money 
belonging to the estate that if it were his own he 
would invest it, it is his duty, subject to the control 
of the court, to invest it and keep it invested for the 


67. Radford v. Folsom, supra. 

Liability for interest on funds see 
infra § 610. 

68. Radford v. Folsom, 
276, 7 NW 604. 


55 Iowa 


69. See cases infra notes 71-73. 
70. See Banks and Banking § 326. 
71. Armstrong v. Walton, 147 Ga. 


781, 95 SE 714 [answers to cert ques- 
tions conformed to 22 Ga. A. 288, 95 
SE 1000]; Ricks v. Broyles, 78 Ga. 
610, 3 SE 772, 6 AmMSR 280. See Fice- 
ner v. Bott, 47 SW 251, 20 KyL 632 
(holding that a receiver must account 
for money lost by the failure of a 
bank in which he deposited it without 
authority). 


[a] Receiver is final custodian of 
the money for the court which ap- 
pointed him, as much as is the Bank 
of England for the court of chancery; 
his commission or poundage is com- 
pensation for his risk, which is that 
of an official bailee for hire; and the 
‘diligence he owes in preserving the 
assets of the estate is to be exercised 
in keeping the money, not in putting it 
out on deposit. Ricks v. Broyles, 78 
Ga. 610, 3 SE 772, 6 AmMSR 280. 


Authority of receiver to lend funds 
see supra § 193. 


72. Iowa.—State v. Corning State 
Sav. Bank, 128 Iowa 597, 105 NW 159. 


N. Y.—Brett v. Brett, 4 NYSt 704. 
But see O’Mahoney v. Belmont, 62 
N. Y. 133 [aff 37 N. Y.. Super. 223,380] 
(holding that one fraudulently pro- 
curing his appointment as receiver, 
against the resistance of, and without 
authority from any of the parties in 
interest, will be held strictly respons- 
ible, and the failure of a savings bank 
in which the fund was deposited will 
not excuse him from returning the 
fund when his appointment is re- 
voked). 


Tex.—Groesbeck Cotton Oil, etc., 
Co. vy. Oliver, 44 Tex. Civ. A. 3038, 97 
SW 1092. 


Eng.—Rowth v. Howell, 3 Ves. Jr. 
565, 30 Reprint 1157. Compare Shafts- 
bury’s Case, Prec. Ch. 558, 24 Reprint 
250 (where the question was raised 
but not decided; but the court indi- 
cated that the receiver would not be 
liable). 


Newfoundl.—Browning vy. Ryan, 8 
Newfoundl. 553. 


[a] Degree of care and prudence 
required.—In determining the charac- 


ter of the bank in which a receiver 
may lawfully deposit his funds, that 
degree of prudence and care is ex- 
acted which is ordinarily exercised by 
reasonably cautious men in transact- 
ing their own business of like import- 
ance; and the same rule obtains with 
reference to continuing the deposit. 
State v. Corning State Sav. Bank, 128 
Iowa 597, 105 NW 159. 


73. See cases supra note 72; 
infra this note. 


[a] Deposit in bank of another 
state.—Where a receiver, without re- 
porting to the court or obtaining its 
sanction, deposited funds of the es- 
tate in a bank in another state, far 
from his own personal oversight and 
observation, and such funds were lost 
by reason of failure of the depository 
bank, the receiver is liable to the es- 
tate for the amount thereof. State v. 
Guess, 97 N.Ci86, 1 SH’ 653; 2 AmSR 


and 


74. Welch v. Central San Cristobal, 
7 Porto Rico Fed. 200. 


75. State v. Corning State Sav. 
Bank, 128 Iowa 597, 105 NW 159. 


76. State v. Corning State Sav. 
Bank, supra. See Mercantile Bank v. 
West Porto Rico Sugar Co., 12 Porto 
Rico Fed. 237 (where the court sug- 
gested that the fact that the bank was 
in danger of suffering a loss upon its 
claim or debt might in itself be rea- 
son for not making a ‘deposit in that 
institution, as arguing a lack of wis- 
dom on the part of the receiver). 


Care required in custody and pro- 
yootioe of assets in general see infra § 
209. 


77. Mercantile Bank v. West Porto 
Rie Sugar Co., 12 Porto Rico Fed. 


sol. 


78. Hinckley v. Gilman, etc., R. Co., 
100 U. S. 153, 25 L. ed. 591; In re Com- 
monwealth FE. Ins. Co., 32 Hun (N. Y.) 
78; Schwartz v. Keystone Oil Co., 153 
Pa. 283, 25 A 1018. And see case in- 
fra note 79. 


79. Hinckley v. Gilman, etc., R. Co., 
LOOM. ‘Se Lesa 2biMuaned abot. 


80. In re Stafford, 11 Barb. (N. Y.) 
353; Drever v. Maudesley, 8 Jur. 547; 
Wren vy. Kirton, 11 Ves. Jr. 377, 32 Re- 
print 1133; Browning v. Ryan, 8 
Newfoundl. 553. But see Barton v. 
Ridgeway, 92 Va. 162, 23 SH 226 
(where a receiver who deposited funds 
of the estate to his own credit and in 
his own account in a bank which was 


subsequently wrecked by the Civil 
War was held not personally liable for 
the amount so deposited, since the 
result would have been the same had 
he deposited the money in a separate 
account). 


[a] Prudent selection of bank im- 
material. Although the bank in 
which a receiver deposited trust funds 
to his own credit and mingled with his 
own moneys was reputable and in 
good standing and selected with due 
care and prudence, so that the receiv- 
er was not liable for the loss of other 
funds of the estate which had been 
deposited in the same bank but in a 
trust account, still he was held liable 
for the loss of the funds mingled with 
his own when the depository bank 
failed. Browning v. Ryan, 8 New- 
foundl. 553. 


[b] Beason for rule.—When a re- 
ceiver deposits funds of the estate 
with his own individual funds and to 
his individual credit, he becomes the 
debtor of the estate, and the creditor 
of the bank, to the amount so depos- 
ited, and the transaction is in effect 
a loan, not as receiver, but on his own 
individual account. In re Stafford, 
MeBarb CNY. esbe. 


81. Salway v. Salway, 2 Russ. & 
M. 215, 11 EngCh 215, 39 Reprint 376. 


[a] MTlustration.—Where a receiv- 
er paid funds of the estate into a bank 
to the joint account of sureties upon 
his bond, under an agreement with 
them that all drafts upon such de- 
posits should be written by one of the 
sureties and signed by the receiver, 
the receiver was liable for the loss 
sustained by reason of the subsequent 
failure of the bank, since by putting 
the funds out of his own control so 
that other persons were able to deal 
with them he in effect guaranteed the 
solvency of such persons and is ac- 
cordingly liable for any loss that 
might ensue, however good his inten- 
tion in parting with the absolute con- 
trol. Salway v. Salway, 2 Russ. & 
M. 215, 11 EngCh 215, 39 Reprint 376. 


82. Mercantile Bank v. West Porto 
pace Sugar Co., 12 Porto. Rico Fed. 
Bis 


Clerk as depositary in general see 
Clerks of Courts § 77. 


83. Accountability of receiver for 
interest on funds see infra § 610. 

Deposit of receivership funds see 
supra § 194. : 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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benefit of the persons ultimately entitled;8* and, in 
accordance with the general rules relative to the 
supervision by a court of its receiver,®® in making 
any such investment he must pursue the directions 
of the court as to the manner thereof.8® Where a 
receiver is given general authority to collect and 
invest the funds of the estate, he is not bound to 
procure specific authority to make a particular in- 
vestment.§7 


Loan to self. It is a violation of his trust for a 
receiver, although empowered to Jend or invest funds 
of the estate, to lend to himself*® or to a partnership 
of which he is a member.*® 


[§ 196] (4) Contracts and Expenditures®°—(a) 
In General. It is within the power of a court to 
authorize its receiver, in administering the property 
committed to his charge, to enter into contracts for 
the purposes of such administration and the -best 
“interests of the persons ultimately entitled,°! even 
though such contracts may extend beyond the term 
of the receivership,®” and it should exercise such pow- 
er when it is to the advantage of the insolvent and 
the creditors as a whole;°? but it should not author- 
ize a contract of a character so extraordinary or 
unusual as not.to be included within the proper seope 
of administration of the estate.°* Contracts so duly 
authorized and entered into have been said to be in 


84. Schwartz v. Keystone Oil Co., 92. 
153 Pa. 283, 25,A 1018: Power Co., 
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Gay v. Hudson River Electric 
173 Fed. 1003 [aff 177 Fed. 
1003, 100 CCA 665]; 
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reality contracts of the court,®® which cannot be 
annulled or revoked by the court except upon the 
same conditions as are applicable to the breach of 
his engagements by a private individual;°° and the 
receiver cannot modify their terms.°* It is the duty 
of the court to see that such contracts are performed 
by the receiver, and not merely to provide a forum 
in which the other contracting party may seek his 
remedy for nonperformanece;®* and the assets of 
the estate are liable for the due execution of the 
contracts.°® A duly authorized contract entered 
into by a receiver is assignable by him, if nothing to 
the contrary appears therein or in the order of ad- 
ministration;! and a provision permitting cancella- 
tion of a contract at the receiver’s option will not 
be construed to prevent its assignment.? One con- 
tracting with the court through the receiver,*® or the 
assignee of such a party,* becomes in effect a party 
to the receivership proceedings in respect of the 
court’s future dealings with him and his rights un- 
der the contract. In the ease of a receiver of a pub- 
lie utility, the court will not refrain from author- 
izing or directing him to enter into a contract mere- 
ly because such contract will necessarily be subject 
to the approval of a public utility commission.°® 


[§ 197] (b) Authorization or Approval’—aa. In 
General. In accordance with the general rule that a 


contractor must be assumed to know 
that the contract will be scrutinized 


Wigton v. Climax] by the eourt and will not be carried 


85. See supra §§ 168-173. 
86. Roller v. Paul, 106 Va. 214, 55 
SE 558. 93. 


Liability of receiver for loss see 
infra §§ 224-226. ' 

87. Alston v. Massenburg, 
C. 582, 34 SE 633 


125 N. 


88. Ryan v. Morrill, 83 Ky. 352. 
89. Ryan vy. Morrill, supra. 
90. Cross references: 


Assumption and performance of con- 
tracts subsisting at time of appoint- 
ment see supra §§ 190-192. 

Continuance and conduct of business 
see infra §§ 212-215. 

Contracts with employees see infra §§ 
216-219. 


Receivers’, certificates see infra §§ 
227-312. 
91. U. S.—Girard L. Ins. Co. v. 


Cooper, 162 U. S. 529, 16 SCt 879. 40 
L. ed. 1062 [aff 51 Fed. 332, 2 CCA 
245]; Gay v. Hudson River Electric 
Power Co., 173 Fed. 1003 [aff 177 Fed. 
1008, 100 CCA 665]. See Hoover v. 
Mortgage Co., 290 Fed. 891 (holding 
that the other contracting party need 
not be a party to the receivership 
suit). 

Ala.—Florence Gas, etc., Co. v. Han- 
by, 101 Ala. 15, 13 S 343. 


Ark.—Louisiana Northwest R. Co. 
v. McMorella, 170 Ark. 821, 282 SW 6. 


Colo.—La Junta, ete., Canal Co. v. 
Hess, 31 Colo. 1, 71 P 415. 


Fla.—John H. McGowan Co. v. 
galls, 60 Fla. 116, 53 S 932. 


Md.—vU. S. v. Poe, 138 Md. 466, 114 
A 705. 


Pa.—Wigton v. Climax Coal Co., 270 
Pa. 420. 113 A 425, 


Va.—Karn v. Rorer Iron Co., 86 Va. 
754, 11 SE 431. 


See Griggs v. Brewster, (Tex. Civ. 
A.) 16 SW (2d) 8389 [den reh (Civ. A.) 
15 SW (2d) 1114] (holding that notes 
executed by a receiver under an order 
directing him so to do are binding ob- 
ligations, and not void). 


Particular contracts and expendi- 
tures see infra §§ 201-207. 


In- 


Coal Co., 270 Pa. 420, 113 A 425. 

Gay v. Hudson River Electric 
Power Co., 173 Fed. 1003 [aff 177 Fed. 
1003, 100 CCA 665]. 

94. ‘Wigton v. Climax Coal Co., 270 
Pa. 420, 113 A 425. 

95. U. S—American Bonding, etc., 
Co. v. Baltimore, etc., R. Co., 124 Fed. 
866, 60 CCA 52 [certiorari den 191 U. 
S. 575 mem, 24 SCt 846 mem, 48 L. ed. 
308 mem]. 


Ky.—Moren v. Ohio Valley F. & M. 


Ins. Co., 224 Ky. 648, 6 SW (2d) 1091. 

N. Y.—In re Denison, 114 N. Y. 621, 
21 NE 97. 

Tex.—Mudge v. Hughes, (Civ. A.) 
212 SW 819. 

Eng.—Walton v. Johnson, 15 Sim. 


352, 38 EngCh 352, 60 Reprint 654. 


96. Farmers’ L. & T. Co. v. Haton, 
114 Fed. 14, 51 CCA 640; McAnally v. 
Glidden, 30 Ind. A. 22, 65 NE 291; 
Mudge v. Hughes, (Tex. Civ. A.) 212 
SW 819. See Vanderbilt v. New Jer- 
sey Cent. R. Co., 43 N. J. Eq. 669, 12° A 
188 (holding that, where the contract 
is one which is within the general 
discretion conferred upon a receiver, 
relief upon such contract must be 
originally pursued in the court of 
chancery either by invoking its aid by 
way of appropriate equitable relief or 
by obtaining leave to sue the receiver 
at law, but that in whichever mode 
the court is approached, the first ques- 
tion to be determined is whether the 
contract is one which entitles the par- 
ty to the relief asked and this deter- 
mination is not to be reached upon 
the theory that the chancellor can, dis- 
regard or annul such contracts upon 
pleasure but upon equitable principles 
applied to the management and wind- 
ing up of an insolvent estate; that if 
the contract has been completely per- 
formed and the claim is for compen- 
sation, relief of that nature would 
seem necessarily to be awarded unless 
the applicant appeared to have dealt 
fraudulently or collusively with the 
receiver; that if the contract has not 
been performed and the contractor 
seeks a direction of performance, or 
damages for non-performance, the 


out if it appears to be injurious to the 
trust). 


Breach of contract in general see 
Contracts §§ 693-789. 


eae Robertson v. Blower, 263 Fed. 


98. Farmers’ L. & T. Co: v. Bur- 
lington, etc., R. Co., 32 Fed. 805, 808. 


“The court should be chary of 
promise, but eager of performance; 
careful not to burden property in its 
possession with obligations, and equal- 
ly careful to see that every obligation 
is discharged before that possession 
is fully surrendered.” Farmers’ L. & 
T. Co. v. Burlington, etc., R. Co., supra 
[quot aoe es Bonding, ete.;: Cos “Vv: 
Baltimore, e R.. 'Co., 1249 hed. 866, 
877, 60 CCA 52 (certiorari den 191 U. 
S. 575 mem, 24 SCt 846 mem, 48 L. ed. 
308 mem) ]. 


99. Wigton v. Climax Coal Co., 270 
Pa. 420, 113 A 425. 


Property and funds liable for re- 
Pyare te expenses see infra §§ 495— 

1. American Bonding, ete., Co. v. 
Baltimore, ete., R. Co., 124 Fed. 866, 
60 CCA 52 [certiorari den> [91s UEss: 
575 mem, 24 SCt 846 mem, 48 L. ed. 
308 mem]; Wigton v. Climax Coal Coy 
AQ ea 420, TTS RAT Ag be 


2. American Bonding, etc., Co. v. 
Baltimore, etc., R. Co., 124 Fed. 866, 
60 CCA 52 [certiorari den 191 U. S. 
575 mem, 24 SCt 846 mem, 48 L. ed. 
308 mem]. 


3. In re Denison, 114 N. Y. 621, 21 
NE 97. See Walton vy. Johnson, 15 
Sim. 352, 38 EngCh 352, 60 Reprint 654 
(applying the rule). 


4. Pacific Lumber Co. v. Prescott, 
40 Or. 374; 67 P 207, 416. 


5. Westinghouse Electric Mfg. Co. 
v. Binghamton R. Co., 268 Fed. 262. 


Approval by commission of con- 
tracts of public utilities see Public 
Utilities § 85. 

6. Liability of receiver for losses 


incurred in unauthorized transactions: 
see infra § 226. 
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receiver has no power except that conferred upon him 
by statute or order of the court,’ he has, strictly 
speaking, no right or power to make any contract 
binding the property or fund in his custody or to pay 
out funds in his hands without first obtaining the 
authority of the court, or subsequently obtaining its 
approval or ratification. As between the parties, 
however, a contract although unauthorized and un- 
ratified is only voidable and not void,® and where it 
has been acted upon the other contracting party can- 
not repudiate it on the ground of the receiver’s want 
of authority to enter into it.t° 


[§ 198] bb. Prior Authorization. A receiver 
should ordinarily apply for and obtain from the court 
authority to enter into a contract, incur indebted- 
ness, or expend moneys of the estate in advance of 
so doing;! and although previous authorization is 
not indispensable,!? if he acts without it he does so 
at his peril.?* 

Proceedings to procure authorization.t* In view 
of its general power to give directions and instruc- 
tions to the receiver ex parte,?® it has been held that 
the court may authorize a receiver to enter into a 
‘eontract or make an expenditure upon his ex parte 


7. See supra § 174. 


8 U. S.—Chicago Deposit Vault 
‘Co. v. McNulta, 153 U. S. 554, 14 SCt 


bond). 
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ing it of liability on its contractor’s 


Authority of court to authorize con- 


[§§ 197-199 


application and without notice to the parties to the 
suit;1® but there is authority for the contrary view, 
that leave to expend funds in the receiver’s hands 
cannot properly be granted except upon notice to the 
parties interested therein,’’ and that such an order 
made without notice, and the expenditure made or 
contract entered into thereunder, may be collaterally 
assailed.1 


[§ 199] cc. Subsequent Approval. While as a gen- 
eral rule authority to obligate himself or expend mon- 
ey should be procured by a receiver from the court 
in advance of any such action,!® the courts recognize a 
power and duty on the part of the receiver to defray, 
out of the trust fund in his hands, expenses which are 
necessary for its protection and preservation ;?° so 
the general rule against such contracts or expendi- 
tures without the previous authority of the court 
should not be rigidly and sternly enforced so as to 


work wrong and injustice, where the receiver has act- - 


ed in good faith and under such cireumstanees as will 
enable the court to see that if previous authority had 
been applied for it would have been granted,?* and 
although still he ordinarily lacks authority without 
the previous direction of the court, to incur any ex- 
136 Cal. 484, 69 P 143. See Peo, v. 
Manhattan F. Ins. Co., 41 Misc. 611, 


85 NYS 221 (where the court discussed 
the undesirability of the usual prac- 


915, 38 L. ed. 819; Erie Malleable Co. 
v. Standard Parts Co., 299 Fed. £2; 
Gulf Compress Co. v. Merchants’ Cot- 
ton Press, etc., Co., 265 Fed. 199 [cer- 
tiorari den 245 U. S. 635, 41 SCt 8, 65 
L. ed. 449]; St. Joseph Gas Co. v. 
Barker, 243 Fed. 206; Braman v. 
Farmers’ L. & T. Co., 114 Fed. 18, 51 
CCA 644. 


Ala.—Henry v. Henry, 103 Ala. 582, 
15 S 916. 


Cal.—Rochat v. Gee, 137 Cal. 497, 
AR pea Moore’s Hst., 88 Cal. 3, 25 


Colo.—Hendrie, ete., Mfg. Co. v. 
Warry, 87 Colo. 359, 86 P 113, 


D. C.—Coke v. Woodbury, 3 App. 60 
Tate (64 UL Se sit 017, SCt 100, 41 a; 
ved. 477). 

Ill.— Hooper v. Winston, 24 Ill. 353; 
Heffron v. Milligan, 40 Ill. A. 291. 


Ky.—Moren v. Ohio Valley F. & M. 
Ins. Co,, 224 Ky. 648, 6 SW (2d) 1091; 
Leathers v. Kelling, 12 KyL 92. 


La.—Schwartz v. Rosetta Gravel 
Paving, etc., Co., 110 La. 619, 34 S 709; 
In re Sheets Lumber Co., 52 La. Ann, 
1337, 27 S 809. 


Mo.—Stone vy. St. Louis Union Trust 
Co., 183 Mo. A. 261, 166 SW 1091. 


Mont.—Hickey v. Parrot Silver, etc., 
ae 32 Mont. 143, 79 P 698, 108 AmSR 


N. J.—Lehigh Coal, etc., Co. v. New 
Jersey Cent. R. Co., 35 N. J. Haq. 426. 


Or.—Pacific Lumber Co. v. Pres- 
cott, 40 Or. 374, 67 P 207, 416. 


W. Va.—Lazear vy. Ohio Valley Steel 
Hdy. Co., 65 W. Va. 105, 63 SE 772. 


Eng.—Fletcher vy. Dodd, 1 Ves. Jr. 
85, 30 Reprint 242. 


See Conley v. Deere, ila Lea (Tenn.) 
274 (dictum). 


But see Island Gun Club v. National 
Surety Co., 101 Wash. 185, 172 P 209 
(holding that general receivers of a 
‘Surety company were authorized, 
merely by virtue of their office, to as- 
sign, to the obligees on a contractor’s 
bond executed by the company, the 
‘company’s right under an indemnity 
bond protecting it against liability on 
the contractor’s bond, thereby reliev- 


tracts or expenditures see supra § 196. 


Discretionary powers of receivers 
see supra § 176. 


9. Wigton v. Climax Coal Co., 270 
Pa. 420, 113 A 425. 


Right of receiver to avoid personal 
liability by asserting want of author- 
ity see infra § 200. 


10. Tinsley v. Etowah Power Co., 
197 Fed. 602; York Mfg. Co. v. Hob- 
litzell Nat. Bank, 118 Md. 505, 84 A 
559; Wigton y. Climax Coal Co., 270 
Pa. 420, 113 A 425. 


11. U. S.—Cowdrey v. Galveston, 
etca Ry Cone 6 ha Cas) iNOimsd.coss 
Woods 331. 


‘ pemig She) Sb nO Se alau ay) veto ees 
5s 

Il]l.— Hooper v. Winston, 24 Ill. 358. 
, Md.—Brown y. Hazlehurst, 54 Md. 
6. 
Eng.—Swaby v. Dickon, 5 Sim. 629, 
9 EngCh 629, 58 Reprint 475. 

12, Moore’s BHst., 88 Cal. 
915. 

Subsequent approval or ratification 
by court see infra § 199. 


13. Ala.—Henry v. Henry, 103 Ala. 
582,15 S 916. 


D. C.—Coke v. Woodbury, 3 App. 60 
(arhles WSs stilt SCty 100. ae las 
ed. 477]. 

Iowa.—State Cent. Sav. Bank v. 
Fanning Ball-Bearing Chain Co., 118 
Iowa 698, 92 NW 712. 


La.—In re Sheets Lumber Co., 52 
La, Ann. 1337, 27 S 809. 


N. J.—Lehigh Coal, ete, Co. v. 
Tee Jersey Cent. R. Co.;, 35 N. J. Ba. 


eee sue J? 


N. Y.—Wyckoff v. Scofield, 103 N. 
Y. 630, 9 NEL 498. 


Wis.—Harrigan v. 
Wiis.) L275. 99) NW 909: 
And see cases supra note 11. 


Third persons dealing with receiv- 
er at their peril see infra § 200. 


14. Of issuance of receiver’s cer- 
tificates see infra §§ 232-236. 


15. See supra § 172. 
16. Free Gold Min. Co. v. Spiers, 


Gilchrist, 121 


tice of giving receivers authority to 
expend money by orders made ex 
parte, so that the interested parties 
have no opportunity to be heard nor 
to object thereto so long as such or- 
ders remain unreversed). Compare 
Alexander v. Maryland Trust Co., 106 
Md. 170, 66 A 8386 (holding that no- 
tice of a proposed contract for the 
settlement of a claim need not be 
given to a party who ‘had consented 
to the receivership and who had 
knowledge of the claim at the time of 
so consenting). 


17. Clarke v. Georgia Cent. R., etc., 
Co., 54 Fed. 556 [aff 62 Fed. 328); 
State v. Port Royal, ete., R. Co., 45 
S. C. 464, 23 SE 380. See Elbukan 
Oil Co. v. Lamb, 12 F. (2d) 387 (ap- 
parently recognizing the rule, and 
holding that notice was given). 

18. In re Commonwealth F. Ins. 
Co.,,.82 Hun CN. Y.) 78. 


19. See supra § 198. 


20. U. S.—Chicago Deposit Vault 
Co, v.. McNulta, 153 U. S. 554, 24 SCt 
915, 39 L. ed. 819. 

PU i ge 3h v. Milligan, 40 Ill. A. 


Ky.—Moren v. Ohio Valley F., etc., 
Co., 224 Ky. 6438, 6 SW (2d) 1091. 


N. Y.—Davis v. Stover, 58 N. Y. 
473. Compare Peo. v. Manhattan F. 
Ins, Co., 41.Misc.. 611, 85 NYS 221 


(where the court authorized the re- 
ceiver to withdraw a lump sum from 
general account and pay it into a spe- 
eial account, upon which he might 
draw from time to time to meet cur- 
rent expenses without further order of 
the court, subject to account for such 
expenditures upon his final account- 
ing). 

Philippine.—Compania Gen. De Ta- 
bacos v. Gauzon, 20 Philippine 261. 


Cross references: 

Authority to carry on business as 
including power to incur obliga- 
tions and make expenditures see in- 
fra § 214, 

Duty to protect and preserve prop- 
erty see supra § 189. 

Repairs see infra § 2038. 


21. Brown vy. Hazlehurst, 54 


Md. 
26. 


a a a ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 199] 


penses or obligations beyond such as are essential 
to the preservation and use of the property, as con- 
templated by the appointment,?? under the modern 
practice the court will give its subsequent approval 
when the receiver has made a reasonably proper 
contract or expenditure in good faith, and what he 
has done appears to have been for the benefit of 
the trust,?* provided the contract does not extend 
beyond the period of the receivership.24 A subse- 
quent ratification of a receiver’s contract by the court 
makes it as legal and binding as if the court had 
expressly authorized it in advance.*® It is, never- 
theless, the order of the court allowing and approv- 
ing previous contracts and expenditures, and not the 
act of the receiver, which creates the charge against 
the trust funds and upon which its validity depends,?® 
and so the court may modify any contract or agree- 


ment made by the receiver in such way as to it may - 


appear just,?" or may cancel it?® or disregard it en- 
tirely.2® To determine whether a particular act or 
transaction is for the benefit of the estate the matter 
may be referred to a master.*® When the receiver’s 
act is manifestly for the benefit of the estate, it will 
be presumed, until the contrary appears, to have been 
done with the consent of the court.*+ 


What expenditures will be approved.?? No in- 

22. U. S.—Chicago Deposit Vault 
Co. v. MceNulta, 153 U. S. 554,.14 SCt 
915, 38 L. ed. 819; ‘Thompson vv. 
Phenix Ins. Co., 136 U. S. 287, 10 SCt 
1019, 34 L. ed. 408; 


Cowdrey v. Gal- Wi 
veston, etc:, R. Co.,.93 U.S. 


352, 23 


RECEIVERS 


Herndon, IS Dex Civ: A. 465, 33 SW 
oti. 

Utah.—U. S. v. Chureh of Jesus 
Christ, ete., 6 Utah 9, 21° P 506; 
Merchants’ 
Bank, ‘110 Wis. 506, 86 NW 243. 
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flexible rule can be laid down to govern every case 
as to precisely what particular item of expenditure is 
proper or will be approved, but due regard must be 
had to the nature and surroundings of the property 
and the exigencies of the moment.*? The receiver 
is entitled to the protection of the court against all 
loss for disbursements which were necessary and 
proper, and such as a reasonable and prudent men, 
acting as receiver, would have been justified in mak- 
ing;** but the receiver must be diligent in keeping 
down expenses,?> and expenditures not reasonably 
necessary to the proper administration of the estate 
will not be approved.*®® In general, therefore, to ob- 
tain approval by the court of an expenditure not pre- 
viously authorized to be made, a receiver must show 
that the expense was a reasonable one®? and not 
within the ordinary duties which he himself should 
perform,** that the amount paid is fair and reason- 
able,?® and that it has been actually paid in good 
faith.*° 


Mode of approval. A receiver who has made an 
expenditure without prior authority may obtain the 
court’s approval thereof by accounting for the amount. 
expended and having such account sanctioned and 
approved in the usual manner;*! and ratification is 
sufficiently manifested by any other proceedings in 
alts v. Pullis Bros. Iron Co., 90 Mo. 


. 244; Howes v. Davis, 4 AbbPr 
(GNBUAG yer (ats 


524. 85. Speiser v. Merchants’ 
Exch, | Bank, 110 Wis. 506, 86 NW 243 


36. See cases infra this note. 


Exch. 


Li, ed. 950 


Ky.—Moren vy. Ohio Valley F. & M. 
Ins. Co., 224 Ky. 643, 6 SW (2d) 1091. 


Md.—Brown v. Hazlehurst, 54 Md. 
6. 4 


N. Y.—Vilas v. Page, 106 N. Y. 439, 
13 NE-743; Sager Mfg. Co. v. Smith, 
45 App. Div. 358, 60 NYS 849; Meyer 
v. Lexow, 1 App. Dive pall Gs 37 NYS 
67; Appleton v. Welch, 20 Mise. 343, 
45 NYS 751. 


Eng.—Morris v. Elme, 1 Ves. Jr. 
139, 30 Reprint 269. Compare Waters 
v. Taylor, 15 Ves. Jr. 10, 33 Reprint 
658, 664 (where it was said that the 
court would not permit a receiver in 
the broad discharge of his duty to 
lay out “more than a very small sum 
at his discretion’’). 


And see cases supra § 198 text and 
note 11. 

23. U. S—Stuart v. Boulware, 133 
Ua SS. 78; 10 SCt, 242, +33, L..ed. 568; 
Northern Finance Corp. v. Byrnes, 5 
F. (2d) 11; Benedict v. Maynard, 3 
BS Cas. No. 1,295, 5 McLean 262. 


Ala.—Henry v. Henry, 103 Ala. 582, 
15 S 916. : 

Cal.—Rochat v. Gee, 137 Cal. 497, 
70 P 478; Adams v. Woods, 15 Cal. 
206. See In re Moore, 88 Cal. 3, 25 P 
915 (dictum). 

Tll.—Atwood v. Knowlson, 91 Ill. 
A. 265; Heffron v. Milligan, 40 Ill. 
A, 291. 

Ind.—Brunner v. Central Glass Co., 
18 Ind. A. 274, 47 NE 686, 63 AmSR 
Ses 

Md.—Alexander v. Maryland Trust 
Co., 106 Md. 170, 66 A 836; Matthews 
vy, Adams, 84 Ma. 143, 35 ‘A 60. 

N. J.—Woolsey v. Cummings Car 
Works, 33 N. J. Ea. 432. 

N. Y.—Peo. v. National Mut. Ins. 
Co., 19 App. Div. 247, 46 NYS 102; 
Hynes v. McDermott, 14 Daly 104, 3 
NYSt 582. 

S. C.—State v. Port Royal, etc., R. 
Co., 45 S. C. 464, 23 SE 380. 

Tex.—International, etc., R. Co. v. 


See Tempest v. Ord, 2 Meriv. 55, 35 
Reprint 861 (where it was said that 
formerly the court never permitted a 
receiver to lay out money without 
previous order of the court, but that 
at present it is usual to ascertain 
whether the transaction was beneficial 
to the parties, and if it was so the re- 
ceiver is allowed credit for the money 
so laid out). 

24. Chicago Deposit Vault Co. v. 
MecNulta, 153- U.S. 554, 14 SCt 915, 
38 L. ed. 819. 

25. Louisiana Northwest R. Co. v. 
McMorella, 170 Ark. 921, 282 SW 6. 

26. Moren vy. Ohio Valley F. & M. 
Co., 224 Ky. 643, 6 SW (2d) 1091; 
Vilas v. Page, 106 N. Y. 439, 13 NE 
743; Rogers v. Wendell, 54 Hun 540, 
7 NYS 781, 8 NYS 515. 

27. Mills v. Sherman, 19 F. (2d) 
114 [certiorari den 275 U. S. 538 mem, 
48 SCt 35 mem, 72 L. ed. 414 mem]; 
Lehigh Coal, etc., Co. v. New Jersey 
Cent. R. Co., 35 N. J. Ha. 426; Del- 
bridge v. Kaukauna Fibre Co., 165 
Wis. 4385, 162 NW 478 

28. Delbridge v. Kaukauna Fibre 
Co., supra. 

29. Mills v. Sherman, 19 F. (2d) 
114 [certiorari den 275 U. S. 5388 mem, 
48 SCt 35 mem, 72 L. ed. 414 mem]; 


Lehigh Coal, ete., Co. v. New Jersey 
Cent; R. Co., 35 N. J. Eq. 426. 
30. Hooper v. Winston, 24 Ill. 353; 


Brown v. Hazlehurst, 54 Md. 26; 
Tempest v. Ord, 2 Meriv. 55, 35 Reprint 
861; Atty.-Gen. v. Vigor, 11 Ves. Jr. 
563, 32 Reprint 1207; Blunt v. Clithe- 
row, 6 Ves. Jr. 799, 31 Reprint 1315. 


31. Beardsley v. Warner, 6 Wend. 
(N. Y.) 610 [aff 8 Wend. 194]. 


32. Credits and allowances to re- 
ceiver on accounting see infra §§ 608- 
617. 

33. Thompson v. Phenix Ins. Co., 
Gms wee tO SCty 1019), 34) Li. ved: 
408; Moren v. Ohio Valley F. & M. 
Ins. Co., 224 Ky. 648, 6 SW (2d) 1091; 
Brown v. Hazlehurst, 54 Md. 26 


34. Adams v. Haskell, 6 Cal. 475; 


[a] Expenditures held unneces- 
sary.—(1) Fees for services of pri- 
vate detectives in protecting the 
property disallowed, since the receiver . 
can call upon the officers of the court 
to protect his possession. American 
Trust, ete., Bank v. Frankenthal, 55 
Ill. A. 400. (2) Hotel bills of re- 
ceiver in a city distant from the of- 
fices of the insolvent railroad com- 
pany, where he resided in order to be 
near to the offices of other railroad 
companies. Braman y. Farmers’ I. 
Si Te Contras Med sels. te CO Am od ae 
(3) Rent of telephone for receiver's. 
personal convenience. Chandler v. 
Cushing-Young Shingle Co., 13 Wash. 
89, 42 P 548. (4) Voluntary expendi- 
tures in joining as a partisan with 
one creditor against another. Speiser 
v. Merchants’ Exch. Bank, 110 Wis. 
506, 86 NW 243. (5) Expenditure to 
defeat a proposed subsidy from a city 
in aid of a construction of a railroad 
competing with the one in the hands 
of the receiver, although such road 
if constructed might have diminished 
the future earnings of the road in 
charge of the receiver. Cowdrey v. 
Galveston, ete; Re Co: 98) Uni Se webo 
23 L. ed. 950. (6) Sum advanced by’ 
a receiver to pay a charge against 
his predecessor in that office, where it 
appears that the former receiver is, 
in arrears. Battaile v. Fisher, 36 
Miss. 321. (7) Costs paid by a re- 
ceiver in defending himself against 
charges of fraud made against him 
personally, as distinguished from de- 
fending ‘himself in an action brought 
in respect of the estate and in which 
he is also defending the estate, since 
the defense could not result in any 
benefit to the estate. In re Dunn, 
[1904] 1 Ch. 648. 


37. Henry v. Henry, 103 Ala. 582, 
15 S 916, 


38. Henry v. Henry, supra. 
39. Henry v. Henry, supra. 
40. Henry v. Henry, supra. 


41. Louisiana Northwest R. Co. v. 
McMorella, 170 Ark. 921, 282 SW 6;. 
Ryan v. Rand, 20 AbbNCas 3138, 9 


160. [53 °C. Se4 
the.case which show that the court has knowledge of 
the making of the contract and acquiesces therein. He 
But confirmation by the court of a receiver’s report 
or account from which the full nature or extent of 
an unauthorized contract or expenditure does not 
appear is not an approval or ratification thereof.** 

[§ 200] (c) Third Persons Bound To Know Ex- 
tent of Authority. So well settled is the rule that 
a receiver has no authority to deal with or expend the 
trust property without the authorization or approval 


of the court*! that all persons dealing with a receiver 


are bound to take notice of the extent of and the 
limitations upon his authority, and so deal with him 
at their peril in so far as concerns the liability of 
the trust estate.4® The receiver, however, cannot 
relieve himself of individual responsibility for un- 
authorized acts as receiver by asserting his own 
delinquency.*® 

[§ 201] (d) Particular Contracts and Expendi- 
tures—aa. Insurance. In view of the general duty 
of a receiver to protect and preserve property of the 
estate coming into his hands,** if cannot be doubted 
that under some circumstances he would be derelict 
in his duty if he did not cause property in his pos- 
session to be insured against loss or damage;*® and 
where, acting in good faith, he procures insurance 
without previous authority, the expenditure will or- 
dinarily be allowed and approved,*® in accordance 
with the rules relating to the subsequent approval of 


NYSt 523. | 
Accounting by receiver see infra| 1091. 

§§ 593-606. Mo.—Stone_ v. 
42. Wigton vy. Climax Coal Co., 270 pte Co., 


Pa. 420, 113 A 425. 


RECEIVERS 


narily be given without question.°® 


M., Ins. Co., 224 Ky. 643, 6 SW (2a) 


St.. Louis 
183 Mo. A. 261, 


Nebr.—State v. Farmers’, etc., Bank, 


[§§ 199-202 


receivers’ contracts and expenditures generally.5° In 
any event, a contract of insurance, although made by 
the receiver without authority, will not be void as 
between him and the insurance company when trust 
funds in his hands have been applied to payment of 
the premium thereon.®! <A receiver not authorized 
to conduct a business or enterprise, however, has no 
authority to contract for indemnity insurance against 
claims for injuries to workmen engaged therein.*? 


[§ 202] bb. Taxes.°* It is proper for a receiver 
to pay taxes which become a lien on property in his 
hands during the period of the receivership,°* regard- 
less of whether or not the lien thereof is superior 
to other existing liens,®® without, it has been said, 
seeking or obtaining in advance authorization by the 
court so to do, since subsequent approval will ordi- 
When taxes are 
due and the receiver has no funds to pay them, the 
court may properly authorize him to borrow money 
for that purpose and make the obligation a prior hen 
on the property on which the taxes were due,°* since 
such action does not amount to creating a new and 
additional hen, or displacing any prior lien, on the 
property, but it is simply changing the form of the 
tax lien from one for taxes to one for money bor- 
rowed to pay taxes.°* Such taxes so paid by the 
receiver are properly regarded as necessary expenses 
of the administration of the trust.5® A receiver has, 
however, no authority to pay a tax which is not a lien 
Os hee generally see Taxation [37 Cye 
Union 54. MacGregor v. Johnson-Cowdin- 
166 SW | Emmerich, Inc., 39 F. (2d) 574; Bear 


River Paper, ete., Co..v. Petoskey, 241 
Fed. 53, 154 CCA 53; Ex p. Chamber- 


peek eee entre, this: note. 114 Nebr. 378, 207 NW 666. Coty. Iedonae Crise Stone Goaae 
[a] Thus: (1) Confirmation of a N. J.—Lehigh Coal, ete., Co. v.| Minn. 567, 216 NW 251; Hamacker v. 
report showing a liability but not re- 35 N. J: Ea.| Commercial Bank, 95 Wis. 359. 70 NW 


ferring to notes executed therefor, is 
not a ratification of the receiver’s 


New Jersey Cent. R. Co., 
426, 


295. See Turner \v. Washington 
Realty-Co.; 125 S.-C. 109; 113 SH30 


unauthorized act in executing such 
notes. Peoria Steam Marble Works 
v. Hickey, 110 Iowa 276, 81 NW 473, 
80 AmSR 296. (2) The confirmation 
of reports showing expenditures 
which were in fact under an unau- 
thorized lease involving a large ex- 
penditure and extending beyond the 
receivership did not amount to an ap- 
proval or confirmation of the lease. 
Chicago Deposit Vault Co. v. Mc- 
Nulta, 153 U. S. 554, 14 SCt 915, 38 
L. ed. 819. 


44. See supra §§ 197-199. 


45. U. S.—Chicago Deposit Vault 
@o. v. MeNulta, 153 .U. S. 554, 14 SCt 
915, 38 L. ed. 819; Northern Finance 
Corp. Vv. Byrnes, 5 EH, (2d) 11; Brie 
Malleable Co. v. Standard Parts Co., 
299 Fed. 82; In re Hrie Lumber Co., 
150 Fed. 817. 


Colo.—Hendrie, etce., Mfg. Co. v. 
(Parry, 3.0 Colo, 309, 86)P 1138. 


FWla.—Knickerbocker Trust Co. v. 
Green Bay Phosphate Co., 62° Fla. 
519, 566 S 699; John H. McGowan Co. 
Vv. Ingalls, 60 Fla. 116, 53 S 932. 


Ill.—Heffron vy. Milligan, 40 Ill. A. 
291. 


Ind.—Brunner v. Central Glass Co., 
Agee A. 174, 47 NE 686, 63 AmSR 
339. 


Iowa.—Continental, ete., Bank vy. 
Muscatine, ete., R. Co., 202 Iowa 579, 
210 NW 787, 50 ALR 1389; Albia First 
Nat. Bank v. White Ash Coal Co., 
188 Iowa 1227, 176 NW 287, 12 ALR 
286; Tripp v. Boardman, 49 Iowa 410. 


Okl1.—Oklahoma Sheep, etc., Co 
Hastings, 80 Okl. 109, 194 P 223, "228 
[quot Cyc]. 


Pa.—In re Wilson, 252 Pa. 372, 97 
A 452. 


Porto Rico.—Gregg Co., Ltd. v. Utu- 
ado Sugar Co., 8 Porto Rico Fed. 411. 


Wis.—Delbridge v. Kaukauna Fibre 
Co., 165 Wis, 435, 162. NW 478. 


46. Etowah Min. Co. v. Christo- 
pher, 112 Ala. 554, 20 S 924. 


Personal liability of receiver for 
misappropriation of assets see infra 


47. See supra § 189. 
48. Thompson v. Phenix Ins. Co., 
Aes Wi Ssecou LORS Cts Ol Oe sae Ta ved: 


49. Stevens v. Hadfield, 196 Ill. 253, 
638 NE 633; Atwood v. Knowlson, 91 
Til. A. 265; Robinson Bank y. Miller, 
47 Til, A, 310 [aff 153: Tl. 244, 38 NE 
1078, 46 AmSR 8838, 27 LRA 449]; 
Brown vy. Hazlehurst, 54 Md. 26. 


50. See supra § 199. 


51. Thompson vy. Phenix Ins. Co., 
regs OS eZee OMS Cus LOM OMeoa ly ed. 
0 


Unauthorized contracts not void as 
poumeen parties in general see supra § 


52. Goodin, ete., Coal Co. v. South- 
ern Hlkhorne Coals (Gon 219" Key-) 8275 
294 SW 792. 

53. As entitled to “ene! of pay- 
ment see infra §§ 407-41 


Taxation of property in are of re- 


(receiver was properly allowed credit 
for a payment which was directly 
traceable to a debt for taxes which 
were a paramount lien on the prop- 
erty). 


55. Bear River Paper, ete., Co. v. 
Petoskey, 241 Fed. 53, 154 CCA 53. 


56. Ex p. Chamberlain, 55 Fed. 704. 


Duty of court to make orders main- 
teins priority of taxes see infra § 


Prior authorization or subsequent 
approval of expenditures in general 
see supra §§ 197-199. 


57. Union Trust Co. v. Illinois Mid- 
land oR: Co.) 117, Ul Sy 4384, %6ESCb 809; 
29 L. ed. 963; Miltenberger v. Logans- 
port, ete.) RyiCoyed06 Ui Si 286halsce 
140, 27 L. ed. 117; Houston First 
Nat. Bank v. Ewing, 103 Fed. 168, 43 
CCA 150 [writ of certiorari ‘den 179 U. 
S. 686, 21 SCt 919, 45 L. ed. 386]; Han- 
na.¢V.a ctate Trust Co.) (0. Beda. 16 
CCA 586, 30 LRA 201; Central Trust 
Co. v. Tappan, 6 NYS 918. 


Receiver’s certificates see infra §§ 
227-3812. 


58. Hanna v. State Trust Co., 70 
Fed. 2, 16 CCA 586, 30 LRA 201. 


59. MacGregor v. Johnson-Cowdin- 
Emmerich, Inc., 39 F. (2d) 574; Gehr 
ne Alto Iron Co., 174 Pa. 430, 34 A 


Receivership expenses: 

Property and persons Hable for pay- 
ment see infra §§ 495-50 

Be ge to preference see ee §§ 422— 


a ee eee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 202-204] 


upon the property of the estate,®° and is under no 
duty to pay a tax assessed against property which 
had been sold by the insolvent prior to the appoint- 
ment of the receiver.°t An order directing the pay- 
ment of the taxes due does not authorize the receiver 
to pay taxes not yet due.°? 


Unlawful tax. <A receiver is not bound to pay a 
tax which is in his judgment unlawful, without the 
order of the court;°* and when he considers the le- 
gality of a tax questionable it is his right and man- 
ifest duty to apply to the court for instruction or 
protection.®# 


Delinquent taxes. Where delinquent taxes are or- 
dered by the court to be paid, interest thereon does 
not run beyond the date of the order, which is in 
effect a judgment merging the existing demands.® 


Redemption from tax sale.°® The court may au- 
thorize its receiver to redeem property of the estate 
from a tax-sale which is about to become absolute,®” 
and it is his duty, subject to the control of the court, 
to make such redemption when he has funds with 
which to do so.°* Where the holder of tax sale ¢er- 
tificates advises or procures the receiver to take no 
action to redeem the property, and in consequence a 
tax deed is issued, the court may set aside the deed 
and direct redemption to be made.®® 


[§ 203] cc. Repairs and Improvements.’° ‘It is 
ordinarily the duty of a receiver to make such re- 
pairs as are necessary for the preservation of the 
property in his hands,‘ and incumbent upon the 
court to see that he does so.“? In accordance with 
the strict rule applicable to other contracts and ex- 
penditures,’* it has been held that a receiver has no 
right to expend money or incur liability for repairs 
without first obtaining authority from the court so 
to do,** except where the sum expended or obliga- 


291; 
529; 


60. Traction Materials Co. v. Pitts- 
DuLeD, ikesy lees Clo AR heey alscy ALIS ON 


61. Nortmann-Duffke Co. v. Feder- 


RECEIVERS 


Vanderegriff v. Scott, 10 Ky. Op.) 
In re Sheets Lumber Co., 52 La. 
Ann. 1337, 27-S-809. 
Vv. Winston, 24 Ill. 353 “(holding that a 
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tion incurred is very small,’7® or it is necessary to 
act immediately in order to prevent damage or loss,’° 
or it be clearly ‘shown that he acted in wood faith and 
for the best interests of the property. Cmelcniserhe 
general rule, however, in accordance with the more 
liberal doctrine of the modern practice,*® that rea- 
sonable expenditures for repairs made in good faith 
for the benefit of the estate, although made without 
previous authorization, will be approved and ratified 
by the court.7° The cost of proper repairs author- 
ized or approved by the court is a part of the oper- 
ating expenses of the receivership.°° 


Changes and improvements. It would seem that 
under proper circumstances the court, in pursuance 
of its purpose of preserving the property of the es- 
tate and applying it to the demands of creditors, has 
authority to direct its receiver to make changes or 
improvements in such property with a view to in- 
creasing its value;®+ but it will do so only with great 
caution and under exceptional circumstances,” and 
a pursuit of mere speculative advantage will not 
present a proper case for the exercise of such pow- 
er.63 A receiver will not be permitted, under the 
pretense of keeping property in necessary repair, 
to spend large sums upon it for permanent improve- 
ments.°* 


[§ 204] dd. Leases.85 In accordance with the 
general rules relating to other contracts,®° a receiver 
ordinarily has no power, without specific authoriza- 
tion by the court, to let any property which he holds 
as recelver,®’ although it has been held that a re- 
ceiver appointed to take possession of and collect the 
rents which might acerue from particular property 
has the power and is under a duty to rent it;8* nor 
has he any power, in the absence of such authoriza- 
tion, to enter into a lease as lessee,®® especially for 

80. In re Pleasant Hill Lumber 
Co., 126 La. 743, 52 S 1010 


Compare Hooper Cost of repairs as entitled to prior- 


al Crushed Stone Co., 172 Minn. 567, 
216 NW 250. 


62. Fidelity Ins. 
Ins. Co., 84 Fed. 744. 


63. Ledoux v. LaBee, 83 Fed. 761. 


64. Scott v. Western Pacific R. Co., 
246 Fed. 545, 158 CCA 515 [aff 286 Fed. 
813]; Ledoux v. LaBee, 838 Fed. 761; 
Ex p. Chamberlain, 55 Fed. 704. 


Right and duty of receiver to apply 
for instructions in general see supra 
§ 171. 


65. Bear River Paper, etc., Co. v. 
Petoskey, 241 Fed. 53, 154 CCA 53. 


Interest on delinquent taxes in gen- 
eral see Taxation [37 Cyc 1165]. 


66. Sale for taxes and redemption 
therefrom in general see Taxation [37 
Cyc 1280 et seq]. 


67. Roby v. Title Guarantee, etc., 
Co:, 166 Ill: 336, 46 NE 1110. 

68. Witt v. Jones, 106 Okl. 227, 233 
122 dr (papae ‘ 

69. Witt v. Jones, supra. 

70. Claim for repairs and improve- 
ments as entitled to preference see in- 
fra §§ 437, 438. 

71. Columbia, ete., Electric Co. v. 


Aaeaee Branch Transit Co., 44 Pa. Co. 
Tos 


Co. v. Roanoke 


72. Hoover v. Montclair, etc. R. 
Co,029 Ne Ie ban: 

73. See supra § 198. 

74 Heffron v. Milligan, 40 Ill. A. 
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receiver cannot lay out money in re- 
pairs at his discretion and if he does 
so the matter will be referred, before 
an allowance, to a master to ascertain 
if they are reasonable) ; Atty.-Gen. v. 
Vigor, 11 Ves. Jr. 563, 32 Reprint 1207 
(where the court observed that it was 
not in the habit of permitting receiv- 
ers to apply trust funds to repairs to 
any considerable extent without a 
previous application but directed a 
reference to inquire whether the re- 
pairs made were reasonable). 


oon ak Heffron v. Milligan, 40 Ill. A. 
ae 

76. Heffron v. Milligan, supra; 
Utica Partition Corp. v. Jackson 


Constr. Co., 201 App. Div. 376, 194 NYS 
303 [app dism 236 N. Y. 688 mem, 142 
NE 316 mem]. 


Me, 77. Heffron v. Milligan, 40 Ill. A. 
Oale 


78. See supra § 199. 
79. Atwood v. Knowlson, 91 Ill. A. 
265; Brown v. Hazlehurst, 54 M'd. 26; 


Wyckoff v. Scofield, 103 N. Y. 630, 9 
NE 498; Hynes v. McDermott, 14 Daly 
104, 3 NYSt 582; Tempest v. Ord, 

Meriv. 55, 35 Reprint 861. See Thorn- 
hill v. Thornhill, 14 Sim. 599, 37 Eng 
Ch 599, 60 Reprint 491 (holding 
that a direction in the order appoint- 
ing a receiver that he should “man- 
age’ the estate authorized him to pro- 
pose to the master from time to time 
to make ordinary repairs, and that a 


special direction for that purpose was 
unnecessary). 


ity of payment see infra § 437. 


81. Hand v. Savannah, etc., R. Co., 
10 S. C. 406. 


82. Fidelity Title, etc., Co. v. Kan- 
sas Natural Gas Co., 219 Fed. 614. 


83. Hand v. Savannah, etc., R. Co., 
LORS Cie 2 0a 


84. Standish v. Musgrove, 223 Ill. 
500, 79 NE 161. 


85. Assumption of lease subsisting 
eo ee of appointment see supra §§ 


86. 
87. 
62. 


See supra §§ 197-199. 
Il1.—Gooden v. Vinke, 87 Ill. A. 


Mo.—Gary Realty Co. v. Kelly, 278 
Mo. 450, 214 SW 92. 


N. Y.—Weeks v. Weeks, 106 
626, 13 NE 96. 


Tenn.—McMinnville, etc., R. Co. v. 
HMussins: si Baxt. Iie 


Eng.—Morris v. Elme, 1 Ves. Jr. 139, 
30 Reprint 269. 


88. Downs v. Allen, 10 Lea (Tenn.) 
652. Compare Battaile v. Fisher, 36 
Miss. 321 (holding that a receiver of 
slaves had power, without express au- 
thorization, to hire out the slaves, and 
should have done so). 


ING NS 


89. Chicago Deposit Vault Co. v. 
MeNulta, 153" U.2S. 554, 145SCteom5: 
38 L. ed. 819. 


Assumption of lease subsisting at 
pag of appointment see supra §§ 191, 
92. 
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a term extending beyond the duration of the receiver- 
ship,®® and if he takes such a lease the court is not 
bound to recognize any equitable right of the lessor 
to be paid for the unexpired term after the ending 
of the receivership.°: But the court by which a 
receiver has been appointed may authorize him to 
make or take a lease when it is for the best interests 
of the estate so to do,®? and its power so to do is not 
confined to leases for a term not to extend beyond 
the termination of the receivership,®* for the re- 
ceivership suit might be ended at any time by a ¢om- 
promise or other arrangement, and, therefore, to lim- 
it the power of the court in the premises to the dura- 
tion of the suit would be, in effect, to deny the ex- 
istence of the power.®* Accordingly, the termina- 
tion of the receivership does not affect the validity of 
an unexpired lease duly made by the receiver.°® It 
has been pointed out, however, that a court in author- 
izing its receiver to lease property in his custody 
should act with great cireumspection, and see to it 
that the lease is not given for such a period of time 
as will needlessly prolong the litigation or endanger 
the rights of any parties thereto,®® and in a proper 
case may and should reserve to itself the power to 
cancel the lease whenever deemed expedient;°* and 
the assumption of jurisdiction to authorize a lease 
which would bind an infant remainderman has been 
refused.°* Under an order authorizing the receiver 
to let property of the estate from time to time, no 
further authority to make a particular lease is re- 
quired;°® but a provision in the order of appoint- 
ment giving the receiver power to lease the prem- 
ises without notice to the parties and without order 
of court has been held to be too broad, as delegating 
a diseretion which should be retained by the court 
in its own hands.t. The order authorizing a receiver 
to make a lease is sufficient evidence of his authority 
so to do.? 

Mode of obtaining authorization. 
the court may authorize its receiver to enter into 


90. Chicago Deposit Vault Co. v. 
MecNulta, 153 U. S. 554, 14 SCt 915, 


96. 
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The rule that — 


Farmers’ L. & T. Co. v. Eaton, 
114 Fed. 14, 51 CCA 640. 


[§ 204 


contracts by an order made upon his ex parte appli- 
cation® has been applied to the execution of leases.* 


Terms of lease. A receiver who is given power to 
let property is under a duty of renting it to the best 
advantage,® and the best offer made should be ac- 
cepted, having in mind simply the preservation of 
the property for the period of the receivership.* The 
court has the right in its discretion, however, to de- 
termine to whom the property of the estate may be 
rented:? An offer to lease made to the receiver must 
be either accepted or declined as made and cannot 
be varied by the court;* but the administrative de- 
tails of the lease to be authorized or approved may 
be referred to a master for consideration and re- 
port.? It has been held that a receiver authorized 
to rent property may reduce rents when necessary to 
secure tenants and to obtain an income from the 
property, provided he acts prudently and in good 
faith;!° but he cannot increase rents upon slight 
grounds nor turn out tenants without obtaining prop- 
er authority so to do.1+ ; 


Force and effect. A lease made by a receiver un- 
der proper authority is binding upon him?? and upon 
the parties interested in the receivership estate** so 
long as it and the sanctioning order of the court re- 
main in force; and if the tenant is ousted by order 
of court before the expiration of the lease according 
to its terms, he should be compensated for such dam- 
ages as he may thereby sustain.t* <A lease of prop- 
erty of the estate has no effect upon existing lens, 
which are merely transferred from the property to 
its proceeds;?° nor does it abrogate the general duty 
of the receiver to care for and preserve the property 
of the estate.1® 


Reversal of order authorizing lease. Upon revers- 
al of an order authorizing a receiver to make a lease 
the court may permit the tenant to continue in oc- 
cupancy for a reasonable time where to eject him ‘at 


court in general see infra §§ 168-173. 
See to same 8. 


38 L. ed. 819. 


Duration and termination of receiv- 
ership see supra §§ 106-110. 


91. Chicago Deposit Vault Co. v. 
McNulta, 1538 U. S. 554, 14 SCt 915, 38 
L. ed. 819 


92. U. S.— Farmers’ L. & T. Co. v. 
Faton, 114 Fed. 14, 51 CCA 640. 


111. Gooden v. Vinke, 87 Ill. A. 562. 


Ind.—McAnally v. Glidden, 30 Ind. 
A. 22, 65 NE 291. 


N. J.—Shreve v. Hankinson, 34 N. J. 
Eq. 413. 


Porto Rico.—Gregg Co., Ltd. v. Utu- 
ado Sugar Co., 8 Porto Rice Fed. 423; 
Berwind-White Coal Min. Co. v. Bor- 
inguen Sugar Co., 6 Porto Rico Fed. 
454. 


Shreve v. Hankinson, 34 N. J. 
Eq. 413; Weeks v. Weeks, 106 N. Y. 
626, 13 NE 96. 


[a] In England it seems that the 
practice was to direct a reference, to 
inquire what should be the term for 
which the receiver should be permit- 
ted to let. ———— v. Lindsey, 15 Ves. 
Jr. 91, 33 Reprint 689; Neale v. Baily, 
23 Wkly. Rep. 418. 


94. Shreve v. Hankinson, 34 N. J. 
Kq. 413. 

95. Weeks v. Weeks, 106 N. Y. 626, 
13 NE 96. 


effect Welch v. Central San Cristobal, 
7 Porto Rico Fed. 432. 


97. Farmers’ L. & T. Co. v. Eaton, 
114 Fed. 14, 51 CCA 640; Berwind- 
White Coal Min. Co. v. Boringuen Sug- 
ar Co., 6 Porto Rico Fed. 454. 


98. Gibbins v. Howell, 3 Madd, 469, 
56 Reprint 577. 


99. Shreve v. Hankinson, 34 N. J. 
Eq. 413; —-W— vy. Lindsey, 15 Ves. 
Jr. 91, 33° Reprint 689: 


1. Gooden v. Vinke, 87 Ill. A. 562. 


2. State v. Turner, 106 N. C. 691, 10 
SE 1026. 


3. See supra § 198. 


4. Weeks v. Weeks, 106 N. Y. 626, 
13 NE 96; Welch v. Central San Cris- 
tobal, 7 Porto Rico Fed. 432. 


5. Northwestern Mut. L. Ins. Co. 
v. Burr, 60 Nebr. 467, 83 NW 664. 


6. Welch y. Central San Cristobal, 
7 Porto Rico Fed. 432; Berwin-White 
Coal Min. Co. v. Boringuen Sugar (Cor. 
6 Porto Rico Fed. 454. 


[a] Desirability of various offers 
may be referred by the court to a mas- 
ter for determination. Welch v. Cen- 
hee San Cristobal, 7 Porto Rico Fed. 


7 Simmons y. Allison, 118 N. C. 
761, 24 SE 740. 


Instructions and supervision of 


Gregg Co., Lt'd. v. Utuado Sugar 
Co., 7 Porto Rico Fed. 367. 

9 Gregg Co., Ltd. v. Utuado Sugar 
Co., supra. 

10. Northwestern Mut. L. Ins. Co. 
v. Burr, 60-Nebr. 467, 88 NW 664. 


11. Wynne v. Newborough, 1 Ves. 
Jr. 164, 30 Reprint 282. See Berwind- 
White Min. Co. v. Boringuen Sugar 
Co., 7 Porto Rico Fed. 172 (holding 
that the court will not permit its re- 
ceiver to dispossess a tenant without 
giving the latter an opportunity to be 
heard). 

12. Matter of U. S. Rolling Stock 
Co., 57, How Pr, GN. Y.) 116. 


13. Western Union Tel. Co. v. Bos- 
ton Safe-Deposit, ete., Co., 112 Fed. 
37, 50 CCA 106. 


14. Farmers’ L. & T. Co. v. Eaton, 
114 Fed. 14, 51 CCA 640; Weeks v. 
Weeks, 106 N. Y. 626,.13 NE 96. 


Right of court to annul or revoke 
authorized contracts see supra § 196. 


15. Gregg Co., Ltd. v. Utuado Sug- 
ar Co., 7 Porto Rico Fed. 459. 


16. Berwind-White Coal Min. Co. 
v. Boringuen Sugar Co., 7 Porto Rico 
Fed. 513; Berwind-White Coal Min. 
Co. v. Boringuen Sugar Co., 6 Porto 
Rico Fed. 454. 


Duty of receiver to protect and. pre- 


aos property in general see supra § 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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§§ 204-207] 


onee would be unreasonable and unfair to him.1? 


Reletting after default of lessee. Where the lessee 
under a lease made by a receiver, defaults and sur- 
renders the lease, the receiver should relet the prem- 
ises for the balance of the term in the same manner 
and upon the same terms as the original lease was au- 
thorized to be made.t® A lessee who has failed to 
carry out the lease is not entitled to any excess of 
rent, over the rent stipulated in his lease, which the 
receiver may be able to obtain by reletting the prem- 
ises to another.1® 


[§ 205] ee. Borrowings and Advances2°—(aa) In 
General. The court may authorize the receiver, from 
time to time, to borrow money when necessary for 
the preservation of the property and the proper ad- 
ministration of the estate,?1 and persons who lend 
or advance money to a receiver, under the authority 
of the court, in order to enable him to accomplish the 
purposes of his appointment, should be reimbursed 
by him out of the funds of the estate.22 But while 
courts will be zealous to protect the rights of parties 
who may have furnished money for the preservation 
of the trust property, equal care will be observed that 
the property is not wasted by the receiver’s improvi- 
dent acts.2% So, before procuring or accepting any 
loan, the receiver should apply for and obtain au- 
thorization so to do,?* since he has no such power 
in the absence of special authority conferred upon 
him,?° and a loan procured without authority is not 
binding upon the court or the trust property;?° and 
the court will not sanction the borrowing of large 
sums without previous authorization,?? even though 
- the money has been applied to pay expenses of the 
receivership.2® An order permitting the receiver to 
borrow money, which has not been carried out, will 
be annulled if the necessity for it disappears.?® 
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ceiver under the order of the court and without per- 
sonal liability are not, strictly speaking, negotiable 
instruments,®° they are accorded the usual attributes 
thereof in most respects,*! such as the rights of bona 
fide holders.’* A purchaser of such notes is, how- 
ever, put upon inquiry, from the face of the instru- 
ments, as to the litigation in the course of which they 
were issued,*? both as to prior and subsequent. pro- 
ceedings therein,*+ and with reference thereto he 
cannot claim to be a purchaser without notice.®® 


Renewal of notes. A receiver authorized to bor- 
row money has power to renew notes given therefor 
at their maturity, according to the usual custom of 
banks,®° since such renewal works no change of the 
loan.3? 


[§ 206] (bb) Advances by Receiver in Personal 
Capacity. A receiver in his personal capacity may, 
under the control of the court, advance funds neces- 
sary to the preservation and administration of the 
trust property,?® and by so doing he becomes a cred- 
itor, not of the insolvent, but of the receivership.*® 
He is entitled to reimbursement for moneys advanced 
in good faith for such purposes,*® and may, it has 
been held, reimburse himself without first obtaining 
express authority so to do;4! but if others have made 
like advances the receiver has no preference over 
them in the funds.*? 


[§ 207] (cc) Security for Repayment. A receiv- 
er has no power, without specific authorization by the 
court, to give security for money borrowed,*? and 
an order authorizing him to borrow money upon his 
certificates does not confer upon him power to give 
any other security.4* The court may, however, in a 
proper case and where there is a necessity therefor, 
authorize the receiver to execute a mortgage on prop- 
erty of the estate for the purpose of securing moneys 


Notes. While notes or obligations issued by a re- | borrowed to preserve or administer it,4° or to give 
17. Bolles v. Duff, 54 Barb. (N. Y.) | money borrowed without authority 40. ons S.—Molina v. Munoz, 31 F. 
215, 37. HowPr 162. see infra § 226. (2d) 7 


18. Lorillard v. Lorillard, 23 Barb. 
CN. Y.) 528, 4 AbbPr 210. 


19. McComb v. Cordova Apartment 
Assoec., 1 Silv. Sup. 100, 5 NYS 64 [aff 
NYS 570 and aff 115 N. Y. 654, 21 NE 

118]. 


20. Cross references: 

Advances of receivership funds to 
ere peonenty, in general see su- 
pra § 1 

Priority oe 
Loans to receivers see infra § 439. 
Receiver’s certificate in respect of 

debt represented see infra §§ 252- 
2 


21. Beaton v. Seaboard Portland 
Cement Co., 211 Fed. 84, 127 CCA 508; 
Armstrong v. Carmen Centrale, 6 Por- 
to Rico Fed. 270. 


Power to continue business as au- 
thorizing receiver to borrow money 
see infra § 214 


22. Elk Fork Oil, ete., Co. v. Fos- 
ter, 99 Fed. 495, 39 CCA 615 [aff 90 
Fed. 767]; Goodwin vy. Mitchell, 
(Miss.) 38 S 657. 

Priority of claims for moneys lent 
see infra § 439. 

23. Turner v. Peoria, etc., 
95 Ill. 1384, 35 AmR 144. 


24. Union Trust Co. v. Illinois Mid- 
land R. Co., 117 U. S. 434, 6 SCt 809, 
29 L. ed. 963. 

25. Byrnes v. Missouri Nat. Bank, 
7 Bs (2d) 978: 

26. Northern 
Byrnes, 5 F. (2d) 

Personal liability of receiver for 


Ra Cos; 


Finance Corp. v. 


27. Union Trust Co. v. Illinois Mid- 
land eRaeCOn ml liu. S.104304.5 GmoCE 
809, 29 L. ed. 963. 


28. Union Trust Co. v. Illinois Mid- 
land R. Co., supra. 

29. First Federal Trust Co. v. San 
Francisco First Nat. Bank, 297 Fed. 
303. 

30. Smythe v. Central Vermont R. 
Co., 88 Vt. 59, 90 A 901. 

Negotiability ie eoneras see Bills 
and Notes §§ 50-79 

31. Smythe v. Central Vermont R. 
Con 88a roe; 2OLA 901; 

32. Smythe v. Central Vermont R. 
Co., supra. 

Bona fide holders of negotiable in- 
struments: 

Ae see Bills and Notes §§ 682- 
Be 
Defenses against see Bills and Notes 

passim §§ 999-1066%. 

83. Smythe v. Central Vermont R. 
COsIS Savile DO, 29.0) AVES. OT, 

34. Smythe v. Central Vermont R. 
Co., supra. 

35. Smythe v. Central Vermont R. 
Co., supra. 

36. People’s Say. Bank, etc., Co. v. 
Rogers, 177 Fed. 386, 100 CCA 618. 

37. People’s Sav. Bank, etc., Co. v. 
Rogers, supra. 

38. Roby v. Title Guarantee, etc., 
Co., 166 Ill. 3386, 46 NE 1110. 

39. Roby v. Title Guarantee, etc., 
Co., supra. 


‘ eae eee v. Uncle Sam Plant- 
ing, etc., Co., 158 La: 1083, 105 8 72. 


N. gen re Roobevelt 131 Misc. 
Rep. 800, 228¢NYS 323. 


W. Va.—Campbell v. Charleston St. 
R. Co., 73 W. Va. 493, 80 SE 809: 

Wis.—Harrigan vy. Gilchrist, 
Wis. 127, 99 NW 909. 

[a] Expenses incurred by receiver. 
—(1) A receiver is entitled to reim- 
bursement or indemnification for such 
reasonable amounts, expended by him, 
as are proper and necessary in the due 
execution of his office (Matter of 
Roosevelt, 131 Misc. 300, 228 NYS 323; 
Campbell v. Charleston St. R. Go;; 73 
W. Va. 493, 80 SE 809), (2) including 
such expenses as the cost of planting 
and harvesting crops on lands of the 
estate (Molina v. Munoz, 31 F. (2d) 
727), (8) and necessary traveling ex- 
penses incurred by the receiver while 
furthering the business of the receiv- 
ership (Reynaud v. Uncle Sam Plant- 
ing, etc., Co., 158 La. 1083, 105 S 72). 


41. Buster v. Mann, 69 Ark. 23, 62 
SW 588. 

42. Buster v. Mann, supra. 

Preference of claims aoe money lent 
in general see infra § 4 

43. Byrnes v. aise Nat. Bank, 
Tet C20) 98s 

44. Gregg Co., Ltd. v. Utuado Sug- 
ar Co., 8 Porto Rico Fed. 411. 

Receiver’s certificates see infra §§ 
227-312. 

45. Jerome y. 

734, 24 L. ed. 136; 


121) 


McCarter, 94 U. S. 
La Junta, etc., Ca- 
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other security for a debt so incurred;*® and it has 
been held that where a receiver has been authorized 
to borrow money on a certifieate, which would be a 
first lien, a mortgage executed by him is of the same 
no right to dis- 
place or prejudice existing liens except for the pur- 
pose of preserving the property, #8 and so it is only 
where a necessity appears that it can authorize its 


offect.47 The court has, however, 


receiver to execute a mortgage.*® 


[§ 208] (5) Torts of Receiver. 


such, is hable for torts committed by him or his em- 
ployees in the administration of the receivership to 
the same extent as other persons,°° 
awarded therefor are to be regarded as part of the 
Punitive damages may be 
awarded against a receiver for his torts where prop- 
er under the general rules applicable thereto.®” 


[§ 209] h. Good Faith and Prudence.°** 


receivership expense.°? 


nal Couv., Eress, 31, Colo. A, 71 P.415:; 
Burroughs v. Gaither, 66 Md. 171, 7A 
248, See Postal. Tel. Cable Co. v. 
Vane, 80 Fed. 961, 26 CCA 342 (treat- 
ing such a mortgage as valid). 

46. Evansville, etc., R. Co. v. Frank, 
3 Ind. A. 96, 29 NE 419 (traffic deben- 
ture with coupons receivable in pay- 
ment of freight carried on railroad of 
insolvent company); Langdon v. Ver- 
mont, ete., R. Co., 538 Vt. 228 (bonds). 


47. Brown v. Schintz, 98 Ill. A. 
452 [aff 202 111.509, 67 NE 172). 
to same effect Gregg Cow stde cx, 
Utuado Sugar Co., 8 Porto Rico Fed. 
524, 

48. Gila Water Co. v. 

Ee C20) welib. 

49. Greenwood v. Algeciras R. Co., 
[1894] 2 Ch. 205. 

50. Sullivan v. Hustis, 237 Mass. 
441, 130 NE 247, 15 ALR 1360; Great 
Northern R. Co. v. Oakley, 135 Wash. 
279, 237, P. 990 

Personal aeianity or liability of 
receiver see infra §§ 224-226. 

Pec generally see Torts [38 Cye 

8]. 


Witbeck, 29 


51. Great Northern R. Co. 
ley, 185 Wash. 279, 237 P-990. 


Receivership expenses: 

In general see infra § 387. 

Property and funds liable for pay- 
ment see infra §§ 495-509. 

ote to preference see infra §§ 42 


vy. Oak- 


52. Gardner v. Martin, 
218, 85 S 182, 10 ALR 1054. 


Punitive damages for tort see Dam- 
ages §§ 273-277. 

53. As ona ary} ‘deta to compensa- 
tion see infra § 6 


Fiduciary eee of trustee see 
supra § 181. 

54. Atkins v. Judson, 33 App. Div. 
42, 48, 53 NYS 504 [rearg den 33 App. 
Div. 643 mem, 54 NYS 1095 mem]; 
Witt v. Jones, 106 Okl. 227, 233 P 722, 
39 ALR 1411; Pennsylvania Engineer- 
ing Works v. New Castle Stamping 
Con z2o9) Pa. 378, LOSWA 28d. 


“His [the trustee’s] relation to the 
parties whom he represents is so high- 
ly fiducial as to require of him the 
exercise of the utmost good faith in 
all his dealings.” Atkins v. Judson, 
supra. 

Personal interest or advantage see 
infra §§ 210, 211. 

55. Higgins v. Shields, 151 Ky. 227, 
151 SW 391; Rielly v. Rielly, 5 N. J. 
Misc. 1059, 139 A 482; Groesbeck Cot- 
ton Oil, etce., Co. v. Oliver, 44 Tex. Civ. 
A. 303, 97 SW 1092; Hamm v. J. Stone, 
etc.,, Live, Stock Co., 13 Tex. Civ. <A. 


123 Miss. 
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ceiver, in the preservation, protection, and manage- 
ment of the property committed to his charge, must 
act in good faith,®* and exercise ordinary care, or 
the same degree of care and prudence which ordinari- 
ly careful men would exercise in similar matters ;° 
but, while it has been said that he will be held to a 
rigid accountability,°* nothing more than good faith 
and ordinary care is required of him.°* 


[§ 210] i. Personal Interest, Profit, or Advantage 


A receiver, as 


and damages 


A re- 


414, 35 SW 427; Harrigan v. Gilchrist, 
121 Wis. 127, 99 NW 909. See Heffron 
v. Milligan, 40 Ill. A. 291; State Cent. 
Sav. Bank v. Fanning Ball- Bearing 
Chain Co., 118 Iowa 698, 92 NW 712; 
State v. Germania Bank, 106 Minn. 539, 
118 NW 686; State v. Ger mania Bank, 
106 Minn. 164, 118 NW 683, 130 AmSR 
599; Schwartz v. Keystone Oil Co., 153 
Pa. 283, 25 A 1018; Plisson v. Duncan, 
36 Can. S. C. 647 (all holding that the 
receiver must exercise the same care 
and prudence as an ordinarily prudent 
person would use in the handling of 
his own property). And see cases in- 
fra note 57. 


56. Tindall v. Nisbet, 118 Ga. 1114, 
39 SE 450, 55 LRA 225. 


57. Ill.—Johnston v. Keener, 23 Ill. 
A, 220. 


apa aud v. Uncle Sam Plant- 
ing, ete., Co, 158 La. 1083, 105 S 72: 

N. J.—Rielly v. Rielly, 5 N. J. Misc. 
1059, 139 A 482. 

‘Pa.—Pennsylvania Engineering 
Works v. New Castle Stamping Co., 
259 Pa. 378, 387, 103 A 215 [cit Cyc]; 
McDowell's App., 4 Pennyp. 384. 

Tex.—Groesbeck Cotton Oil, ete., 


Co. v. Oliver, 44 Tex. Civ. A. 303, 97 
Sw 1092. 


eC ee Vv. Pettyjohn, 79 Va. 
W. Va.—uU. S. Blowpipe Co. v. Spen- 


cer, 61 W. Va. 191, 56 SE 345. 


See Hynes v. McDermott, 14 Daly 
104, 3 NYSt 582; U. S. v. Church of 
Jesus Christ, ete., 6 Utah 43, 21 P 506 


(both applying the rule). 


[a] Receiver is not an insurer (1) 
of the safety of the property commit- 
ted to his custody and care (Groes- 
beck Cotton Oil, ete., Co. v. Oliver, 44 
Tex. Civ. A. 3038, 97 Sw 1092), (2) ‘hor 
a guarantor against loss in the ad- 
ministration of the estate (State v. 
Germania Bank, 106 Minn. 539, 118 


NW 686; State v. Germania Bank, 106 
a 153, 118 NW 683, 130 AmSR 
599). 


_ Cross references: 
Charges, credits, and allowances to 
receivers see supra §§ 607-635. 
Liability of: 
Hie ceites for losses see infra §§ 224— 
226. 
Sureties on receiver’s bond see infra 
§§ 697-714. 
ou Wines 
Sed 437 SCt 333, Gls Tred: 626. 
Ark.—Cook v. Martin 75 Ark. 40, 
87 SW 625, 1024. 


Tll.- -Ravlin v. 
el Til. 
213). 


Ky.—Titherington v. Hodge, 81 Ky. 


Chicago, ete., R. Co 
130, 129 NE 7380 [aff 217 Ill. A. 


—(1) In General. 
to derive personal profit or advantage out of his 
office or the administration of his trust,®* other than 
the compensation which may be allowed to him by 
law,°® however free from fraud the transaction may 
be; and any profit or benefit accruing from his 
management of or dealings with the property com- 
mitted to his charge must inure to the trust estate.®? 
Similarly, a receiver cannot be permitted in his per- 


A receiver will not be permitted 


286, 5 KyL 211. 

Mich.—Detroit Steel Products Co. v. 
Heuer, 232 Mich. 55, 204 NW 691 [cit 
Cyc]. 

Minn.—Shadewald_ v. 
Minn. 208, 77 NW 42. 


essen ee v. Fisher, 36 Miss. 


Mo.—Adair County v. Ownby, 75 
Mo. 282. 


N. M.—Terry vy. Martin, 7 N. M. 54, 
Saee LT 


Pa.—Schwartz v. Keystone Oil Co., 
153 Pa; 283, 26 A 1078. 


Tex.—Hammond vy. Atlee, 
Civ. A. 267, 39 SW 600. 


Compare De Jarnatt v. Peake, 123 
Cal. 607, 56 P 467 (holding that where 
foreclosure proceedings had been in- 
itiated and a receiver appointed, an 
agreement between the receiver and a 
third person under which the receiver 
undertook to and did negotiate the 
sale of the mortgage in suit to such 
person, and under which he was to 
receive a commission for his services, 
was not fraudulent nor obnoxious to 
any principles of law or morals, and 
the receiver was entitled to the agreed 
commission where no interested per- 
sons other than the purchaser were 
objecting). 

_ Goan by receiver to himself see 
infra § 195. 

59. See infra $§ 618-635. 

60. Ravlin v. Chicago, etc., R. Co., 
297 Ill. 180, 129 NW 730; Titherington 
v. Hodge, 81 Ky. 286, 5 KyL 211. 

61. U.S.—Jackson v. Smith, 254 U. 
S. 586, 41 SCt 200, 65 L. ed. 418 [rev 
48 App. D. C. 565]. 

Ill.—Ravlin v. Chicago, etc., R. Co 
pein 130, 129 NE 730 [aff 217 Ill. A. 
213]. 

Ky.—Titherington v. Hodge, 81 Ky. 
286, 5 Kyl 211. 

Minn.—Donahue v. Quackenbush, 75 
Minn. 43, 77 NW 430. 

N. Y.—Peo. v. Merchants’ Bank, 35 
run 97, 

Pa 
281 ia 404, 126 A 776. 


See Baldwin v. Crawford, 2 ‘Ch. 
Chamb. (Ont.) 9 (a profit realized 
from a speculation by the receiver, 
wherein the principal funds of the re- 
ceivership were risked, should be add- 
ed to the principal and ‘treated as such, 
and not as income). 


But see Whitesides vy. Lafferty, 3 
Humphr. (Tenn.) 150 (where one 
member of a partnership, having been 
appointed receiver of its property and 
having engaged in a profitable specu- 
lation with funds in his hands as re- 


Wihite, = “74 


hor hex: 


For later cases, developments and changes in the Jaw see Annotations, 


Same title and section number. 


. a 


§§ 210-211] 


sonal eapacity to assert claims or rights against prop- 
erty or funds of the receivership adversely to the 
interests he is appointed to represent.°? 


in Transactions —In- 
volving Trust Property. Asa general rule, a receiv- 
er will not be permitted, as receiver, to purchase 
property from himself in his personal capacity,°* 
nor to aequire for his personal benefit, directly or 
indirectly, pending the receivership, any property 


[§ 211] (2) Participation 


ceiver, was held not accountable to 
the other partner for the profits so 
realized). 

[a] Receiver of two estates buy- 
ing claim of one against other will not 
be permitted to derive any benefit 
from such purchase, but the benefit of 
the purchase inures to the parties 
interested. Titherington v. Hodge, 81 
Ky. 286, 5 KyL 211. 

62. JIowa.—State Cent. Sav. Bank 
v. Fanning Ball-Bearing Chain Co., 
118 Iowa 698, 92 NW 712. 


Ky.—Johnson v. Gunter, 6 Bush 
534; Wood v. Wilcox, 14 KyL 574. 


La.—In re Sheets ar pees Co;; 
La. Ann. 1337, 27 S 80 


Or.—Thompson v. tae: L5eOr; 
34, 14 P 725. 


Va.—Reynolds y. Pettyjohn, 79 Va. 


52 


oe Bolles v. Duff, 54 Barb. (N. Y.) 
215 (holding that, ‘where a mortgagee 
in possession was appointed receiver, 
he must be deemed, by assuming the 
office of receiver, to have assumed its 
duties and responsibilities unqualified 
or unmodified by the fact that he was 
a mortgagee in possession or that he 
claimed the decree to be erroneous in 
that he should be held to be the ab- 
solute owner of the property). 


fa] Thus: (1) Where the receiver 
is a creditor of the estate of which 
he is appointed receiver, his claim 
stands.on no better footing than those 
of other creditors and he cannot pay 
himself first out of the assets. State 
Cent. Sav. Bank v. Fanning Ball-Bear- 
ing Chain Co., 118 Iowa 698, 92 NW 
712+ In re Sheets Lumber Co., 52 La. 
Ann. 13375 27S .809.-- (2); AU receiver 
who has been directed to pay funds 
of the receivership to a particular per- 
son cannot set up a personal claim 
against such person and retain the 
funds in satisfaction thereof. oe 
son v. Gunter, 6 Bush (Ky.) 53 
Wood v. Wilcox, 14 KyL 574. (3) Nox 
can he be allowed to take a mortgage 
upon the property to secure his pri- 
vate debt. Thompson yv. Holladay, 15 
Or. 34,14 P 725. (4) Where, after the 
appointment of a receiver to collect 
certain debts, an owner of an interest 
in the fund to be collected gave to one 
of the debtors an order on the receiv- 
er for an amount on account of such 
owner’s interest in the fund, and the 
receiver credited that sum on a bond 
due him individually from such debt- 
or, instead of crediting it on the debt 
which he was to collect as receiver, 
and he should be held accountable for 
that sum and interest thereon, as 
though it were actually collected, his 
duty being to apply the order as a 
credit first on the debt which he was 
officially bound to collect in prefer- 
ence to that due him individually. 
Reynolds v. Pettyjohn, 79 Va. 327. 

Acquisition of trust property by re- 
ceiver in personal capacity see infra 
§ 211. 

63. Patterson v. Ward, 6 N. D. 609, 
72 NW 1013. 


Receiver in personal capacity as 
purchaser at his own receiver’s sale 
see infra § 333. 


64. Ga.—South Georgia Bldg., etc., 
eo v. Mathews, 7 Ga. A. 452, 67 SE 
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committed to his custody or management,°* how- 
ever free from fraud the transaction may be;*° but 
in a few instances such transactions have been per- 
mitted where they were clearly for the best interest 
of the estate.®® 
may avoid any transaction in which the receiver so 
participates in his personal capacity,®? or adopt it 
as for the benefit of the estate, subject to a lien for 
advances made.°§ 


Ordinarily, an interested person 


.—Titherington v. Hodge, 81 Ky.[a form that in order to avoid the ne- 


Ky 
286, 5 KyL 211. 


Mass.—Halman vy. Burlen, 198 Mass. 
494, 85 NE 167. 


Minn.—Donahue v. Quackenbush, 75 
Minn. 48, 77 NW 4380; Shadewald_ v. 
White, 74 Minm 208, 77 NW 42. See 
Gilbert v. Hewetson, 79 Minn. 326, 82 
NW 655, 79 AmSR 486 (clerk of the 
receiver cannot be permitted by him 
to deal in property belonging to the 
receivership, in his own interest, and 
detrimental to the trust; nor can the 
receiver ratify or sanction such act on 
the part of his clerk, except perhaps 
by express authority and approval of 
the court appointing him, upon a 
showing to such court of all the 
facts). 


N. Y.—Jewett v. Miller, 10 N. Y- 
402, 65 AmD 751; Jahn v. Gleason, 11 
Mise. 488, 38 NYS 447 [aff 89 Hun 254, 
34 NYS 1141]. 


Va.—Roller vy. Paul, 106 Va, 214, 55 
SE 558. 


Eng.—Nugent v. Nugent, [1908] 1 
Ch. 546, 14 AnnCas 76, 1 BRC 405. 
Compare King y. O’Brien, 15 L.: T. 
Rep. N. S. 23 (holding that a receiver 
over the estate of a reversioner is not 
incapacitated from purchasing the in- 
terest in a lease of the same lands 
which the reversioner has in another 
right). 

See Luderbach Plumbing Co. v. Its 
Creditors, 121 La. 371, 46 S 539 (ap- 
parently recognizing the rule).°: 


And see cases infra note 65. 


But see Patterson v. Woodward, 175 
Ark. 300, 299 SW 619 (holding ‘that 
the purchase by a receiver of the un- 
divided interest of one of the parties 
in the trust property, as vested in 
such party by a decree of the court, 
is not a violation of the fiduciary re- 
lationship of the receiver with respect 
to the property, for after he acquired 
such undivided interest he was jointly 
interested with the other parties in 
the property and so long as he con- 
tinued to have charge of such proper- 
ty and operate it he would owe them 
the duty of acting in good faith). 


[a] Purchase of paramount title. 
—(1) A receiver cannot. buy in a par- 
amount title and set it up against the 
person who is declared to be the owner 
on the conclusion of the litigation in 
which he was appointed. Halman v. 
Burlen, 198 Mass. 494, 85 NE 167. See 
Cook v. Martin, 75 Ark. 40, 87 SW 625, 
1024, 5 AnnCas 204 (holding that the 
wife of a receiver could not hold, as 
against creditors, an outstanding su- 
perior title to part of the trust prop- 
erty). (2) A receiver may not, for his 
personal benefit, purchase property of 
the trust estate even at a judicial sale 
based upon a title paramount to that 
of the receiver and to the interests of 
the parties for whose benefit and pro- 
tection he was appointed. Jewett v. 
Miller, 10 N. Y. 402, 65 AmD 751. 


65. Titherington v. Hodge, 81 Ky. 
286, 5 KyL 211; Gilbert v. Hewetson, 
79 Minn. 326, 82 NW 655, 79 AmSR 
486; Jewett v. Miller, 10 N. Y. 402, 
65 AmD 751; Patterson v. Ward, 6 
N. D. 609, 72 NW 1013. 


[a] Reason for rule.—The rule 
prohibiting a receiver from acquiring 
property in one capacity from himself 
in another capacity takes so general 


cessity of any inquiry as to the exist- 
ence of fraud or bad faith, and it is 
founded on the moral obligation to 
refrain from putting one’s self in 
positions which ordinarily excite con- 
flicts between self interest and in- 
tegrity. Gilbert v. Hewetson, 79 
Minn. 326, 82 NW 655, 79 AmSR’ 486; 
yeveu We Miller, 10 N. Y. 402, 65 AmD 


66. See Roberts v. Letchworth, 127 
Ark. 490, 192 SW 375 (holding that 
while as a general rule receivers 
should not be permitted to buy assets 
from themselves, where the receiver 
was the only person who could make 
use of certain property, and efforts 
to sell it to others failed, the act of 
the court, as a last resort, in permit- 
ting the receiver to buy it was to be 
commended rather than condemned, no 
injury resulting to the creditors but 
the sale being vather a benefit to 
them); Patterson v. Ward, 6 N. D. 
609, 72 NW 1013 (holding that where 
a receiver of real estate, who was di- 
rected to farm it pending foreclosure 
proceedings, purchased séed grain 
from himself, and threshed grain with 
his own outfit, and the parties con- 
sented beforehand to such transac- 
tion, and the trust received the full 
benefit thereof, the parties cannot aft- 
erward be heard to object to his rea- 
sonable charges therefor); Stannus 
v. French, 13 Ir. Eq. 161 (where upon 
consent of the parties claiming sub- 
stantial interests in lands in litiga- 
tion, the receiver over those lands was 
permitted to become a tenant of part 
of them, the adoption of such a course 
appearing to be for the benefit of the 
estate). Compare Skellet Co. v. Cas- 
cade Fruit Products Co., 157 Minn. 
78, 195 NW 770 (holding that where a 
receiver sold property of the estate 
to a bank of which he was an officer, 
which afterward resold it at a sub- 
stantial profit, the receiver was not 
liable for such profit, where diligent 
efforts had been made without avail 
to sell the property to others, and the 
sale to the bank was an advantageous 
one, and for the full value of the prop- 
erty, and there was no actual fraud; 
but the court observes that such a sale 
is not usually to be tolerated). 


67. Alaska.—Cascaden vy. Dunbar, 
3 Alaska 671. 


Ga.—South Georgia Bldg., ete., Co. 
v. Mathews, 7 Ga. A. 452, 67 SE 127. 

Ky.—Titherington v. Hodge, 81 Ky. 
286, 5 Kyb 211. 


N. Y.—Jewett v. Miller, 10 N. Y. 402, 
65 AmD 751. 

Wis.—Harrigan v. 
Wis. 127, 368, 99 NW 909. 

See Cook v. Martin, 75 Ark. 40, 87 
SW 625, 1024, 5 AnnCas 204 (holding 
that the wife of a receiver, who pur- 
chased for her part of the property 
from one who claimed under an execu- 
tion sale, was not entitled to hold it 
as against the creditors of the estate). 


Gilchrist, 121 


68. Titherington v. Hodge, 81 Ky. 
286, 5 KyL 211; Jewett v. Miller, 10 
N. Y. 402,65 AmD 751. See Shadewald 


v. White, 74 Minn. 208, 77 NW 42 (pur- 
chase by the receiver in his own name 
of a certificate of sale on foreclosure 
of the property which was the subject 
of the receivership will, at the elec- 
tion of the parties interested in the 
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[§ 212] 4. Continuance and Conduct of Business®° 
In the absence of. special author- 
ization a receiver has no power to continue or carry 
on a business of which he is appointed receiver,’® 
and does not derive such authority from an order 
merely directing him to take and preserve the prop- 
erty of the estate,” except where such property con- 
sists of a railroad or other publie utility system, im 
which case, it has been held, it is the duty of a re- 
ceiver appointed for the preservation of the property 
to operate the road or system unless ordered by the 


—a. In General. 


property, be deemed a redemption for 
their benefit, and the title thus ac- 
quired will be held by him in trust 
for them, subject to his right to be re- 
imbursed for any advances); Roller v. 
Paul, 106 Va. 214, 55 SH 558 (any ad- 
vantage derived by the receiver by 
buying, in his personal capacity, at 
less than its full amount, a debt pay- 
able out of funds held by him in his 
fiduciary capacity is the common ben- 
efit of the estate). 


Profit or benefit accruing from man- 
agement of trust property in general 
see supra § 210. 


69. By receiver appointed in fore- 
elosure proceeding see Mortgages § 
1706. 


Of insolvent corporation see Cor- 
porations §§ 3250-3253. 


70. U. S.—Cake v. Mohun, 164 U.S. 
Slime SCt 10041, Ta.) ed) 7447; Inivre 
Holmes Mfg. Co., 19 F. (2d) 239. 


@olo._Henadrie; ete., Mie. Co: v. 
Rariryars (Colo. 859,018. 0u a> 11d 3. 


Ida.—Dalliba v. Winschell, 11 Ida. 
364, 82 P 107, 114 AmSR 267. 


Mich.—Face v. Hall, 183 Mich. 22, 
148 NW 777. 


Miss.—Demain vy. Cassidy, 55 Miss. 
320.° 


N. M.—Terry v. Martin, 7 N. M. 54, 
S32) cane Rasy 


N. Y.—Meyer v. Lexow, 1 App. Div. 
Geetio us ty You: 6 7. See Appleton v. 
Welch, 20 Misc. 343, 45 NYS 751 (re- 
ceiver, as such, has no authority ta 
continue the business, but that in an 
appellate court his authority so to do 
may be presumed where it is shown 
that he was in fact conducting the 
business and no objection was made 
in the court below). 


Pa.—McCay v. Black, 36 LegInt 471. 


Philippine.—De La Rosa v. Ortega, 
48 Philippine 605, 609 [cit Cyc]. 

See Leney v. Callingham, [1908] 
1 K. B. 79 (where a receiver was ap- 
pointed to take charge of a public 
house and its license, but an order 
further directing him to continue the 
business was disapproved, on the 
ground that a manager should be ap- 
pointed for that purpose); In re Man- 
ehester, ete., R. Co., 14 Ch. D. 645 
(where it was said that a receiver, as 
known to the old court of chancery, 
did not manage the property in the 
sense of buying and selling or of con- 
tinuing a business, but when he was 
appointed, the trade stopped immedi- 
ately; he collected the debts, sold the 
stock in trade, etc., and then under 
order of the court the debts of the 
concern were liquidated and the bal- 
ance divided, and if it was desired to 
continue the trade, it was necessary 
to appoint a manager, or a receiver 
and manager, as he was generally 
ealled, who could buy and sell or car- 
ry on trade; thus -the -receiver, as 
such, merely took the income and paid 
necessary outgoings, and the manager 
carried on the trade or business). 


And see cases infra note 71, 


Source and extent of receiver’s pow- 
er in general see supra § 174. 
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court not to do 


71. Villere v. New Orleans Pure 


Milk Co., 122 La. 717, 48 S 162; De-. 


main v. Cassidy, 55 Miss. 320; De La 
Rosa v. Ortega, 48 Philippine 605, 609 
[cit Cyc]. And see cases supra note 
70. 


Duty to protect and preserve prop- 
erty in general see supra § 189. 


72. Dalliba v. Winschell, 11 Ida. 
364, 82 P 107, 114 AmSR 267 (semble); 
Cobb v. Sweet, 46 App. Div. 375, 61 
NYS 545. Compare _ Westinghouse 
Electric, etc., Co. v. Brooklyn Rapid 
Transit Co., 6 F. (2d) 547 (where it 
was said that in the case of transpor- 
tation systems operating under fran- 
chises conferred by the public and 
serving the public necessities, the 
obligation of the carrier to the public 
must be fulfilled by the receiver and 
its franchises be preserved). 


Conduct of railroad business by re- 
ceiver see Railroads §§ 853-865; 
Street Railroads [36 Cyc 1444]. 


73. Collection and custody of prop- 
erty in general see supra §§ 181-189. 


74. Hendrie, ete., Mfg. Co. v. Par- 
ry, 37 Colo.'359, 86 P 113; Demain’ y. 
Cassidy, 55 Miss, 320. 


. S.—Cake vy. Mohun, 164 U. 
17 _SCt 100, 41 L. ed. 447; 
ROCLON NV. Ui he Oly) Er C2d)) SA niin 
re Holmes Mfg. Co., 19 F. (2a) 239; 
In re Quemahoning Creek Coal Co., 
15 F. (2d) 58 (semble); San Fran- 
cisco First Nat. Bank v. Detroit Trust 
Co., 248 Fed. 16, 19, 160 CCA 156 [cer- 
tiorari den 247 U. S. 543 mem, 38 SCt 
579 mem, 62 L. ed. 1243 mem, and quot 
Cyc]. See Barton v. Barbour, 104 U. 
S. 126, 26 L. ed. 672 (where it is 
pointed out that the new and changed 
condition of things which is presented 
by the insolvency of such a corpo- 
ration as a railroad company’ has ren- 
dered necessary the exercise of large 
and modified forms of control over its 
property by the courts charged with 
the settlement of its affairs and the 
disposition of its assets; that two 
very different courses of proceeding 
are presented for adoption: one, the 
old method, usually applied to bank- 
ing, insurance, and manufacturing 
companies, of shutting down and stop- 
ping by. injunction all operations and 
proceedings, taking possession of the 
property in the condition it is found 
at the instant of stoppage, and sell- 
ing it for what it will bring at auc- 
tion; the other, to give the receiver 
power to continue the ordinary op- 
erations of the corporation, to run 
trains of cars; to keep the tracks, 
bridges, and other property in repair, 
so as to save them from destruction, 
and as soon as the interest of all par- 
ties having any title to or claim upon 
the corpus of the estate will allow, 
to dispose of it to the best advantage 
for all, having due regard to the 
rights of those who have priority of 
claim; and that the first method 
would often be highly injurious, ana 
result in a total sacrifice of the prop- 
erty, and besides, the cessation of 
business for a day would be a public 
injury). F 

_Ala.—American Pig Iron Storage 
Warrant Co. v. German, 126 Ala. 194, 


75. Ui 
Se pully 


[§.212 


so.72 So, with the exception men- 
tioned, where a receiver appointed to take charge of 
a business is not authorized or directed to continue 
and conduct it, his duties are only the ordinary one: 
of taking charge of the property and safely keeping 
it subject to the further orders of the court.74 T. 
court in its discretion, however, may permit a recely- 
er to continue and conduet a business temporarily 
when the interests of the parties seem to require it, 
as for the purpose of preserving the property or se- 
curing a more advantageous disposition of it,*® and 


gis 


The 


Thornton v. 


28 S 603, 83 AmSR 21; 
94 Ala, 


Highland Ave., etc., R. Co., 
353, 10 S 442. 

Cal.—Rochat v. Gee, 1387 Cal. 497, 
COMPA 8:2 

Del,—Badenhausen °Co., v. Kidwell, 
12/Del. Ch, 370, LOTMA 297. 


Fla.—Knickerbocker Trust Co. v. 
Green Bay Phosphate Co., 62 Fla. 519, 
56 S 699. 


Ga.—Bigbee v. Summerour, 101 Ga. 
201, 28 SE 642; Robenson vy. Ross, 
AQ Ga. 375. 

Ill._—Makeel v. Hotchkiss, 190 Ill. 
311, 60 NE 524,88 AmSR 131; Knick- 
erbocker v. McKindley Coal, etec., Co., 
172 Ill. 535, 50 NE 330, 64 AmSR 54; 
Equitable Trust Co. v. Chicago, etc., 
R. ‘Cor, 223 Dl. A, 445: 

Ky.—Mountain City 
Mountain City Motor 
579, 299 SW 189. 


La.—Gordon v. Business Men’s Rac- 
ing Assoc., 140 La. 674, 73 S 768. 

Minn.—Sibley County Bank  v. 
Crescent Milling Co., 161 Minn, 360, 
201 NW 618. 


N. J.—Vanderbilt v. Central ,R. Co., 
43 N. J. Eq. 669, 12 A 188 [rev 41 
N<o,. 2G. 6a BASS I: 


N. Y¥.—Smith v. New York Cons. 
Stage Co., 18 AbbPr 419, 28 HowPr 
277; Dayton v. Wilkes, 17 HowPr 
cot Marten v. Van Schaick, 4 Paige 

Porto Rico.—Gregg Co., Ltd. v. 
Pepade Sugar Co., 8 Porto Rico Fed. 


Motor Co. v. 
Gog 2215 Kaye 


R. I.—Fairchild v. Uniform Seam- 
less Wire Co., 41 R. I. 139, 107 A 201. 


Tex.—Hllis v. Vernon Ice, etc., Co., 
86 Tex. 109, 23 SW 858. 


W. Va.—Freer v. Dayis, 52 W. Va. 
35, 43 SE 172, 94 AmSR 910. 


Eng.—Makins v. Ibotson, [1891] 1 
Ch. 133; Peek v. Trinsmaran Iron 
Co.5)2) Ch. Dy 11'5: 


[a] Business of horse racing.—If 
the business of horse racing can be 
conducted legally, it is not beneath 
the dignity of the court, ‘acting 
through its receiver, to conduct it for 
the benefit of the parties. Gordon v. 
Business Men’s Racing Assoc., 140 
La. 674, 73 S 768.- 


[b] Doctrine restricting power of 
court to railroad receiverships.—(1) 
It was formerly held that a receiver 
might be authorized by the court to 
continue the operation of a railroad 
committed to his charge, in view of 
the public interest in its operation and 
the fact that if its operation stopped 
the property would not be preserved 
in a condition likely to realize its full 
value so that a cessation of its busi- 
ness would be fatal to the interests 
of all concerned; but that with re- 
spect to the property of others than 
railroad companies the _ receiver’s 
duty could be fully performed by 
merely storing, insuring, and other- 
wise guarding the property and pre- 
serving its value, and so there would 
be no necessity or propriety in con- 
tinuing the business... Vanderbilt v. 
Central R. Co., 43 N. J. Eo. 669, 12 A 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 212-213] 


may fix the terms and conditions upon which such 
business shall be conducted;** but the court should 
move with great caution in conferring such authority 
and exposing the property to the hazards of busi- 
ness,’* and such action is only justified when clearly 
necessary for the preservation of the rights of the 
as 
whether or not a business should be continued by the 
receiver is one of business economy as well as law, 
the court’s discretion will not be interfered with on 
appeal when flagrant error and injustice appear.7® 
The court ordinarily will not authorize a receiver to 
continue a business permanently or for longer than 
a temporary period pending the determination of the 
receivership or the disposal of the property.®°® 

Duty of receiver conducting business. 
ance with the general rules relating to the custody 


parties.78 Inasmuch, however, 


188 [rev 41 N. J. Eq. 167, 3 A 134]; 
Jones, ete., Steel Co. v. Noelke-Rich- 
ards Iron Works, 41 Pa. Co. 522. (2) 
This doctrine has, however, been ex- 
pressly repudiated, and it has been 
held that while the necessity for per- 
mitting or directing the continuance 
of business arises most often in cases 
of railroad receiverships, yet the same 
rules may be applied to other cases 
under like circumstances. In re Que- 
mahoning Creek Coal Co., 15 F. (2d) 
58 (semble); Knickerbocker v. Mc- 
Kindley Coal Co., 172 Ill. 535, 50 NE 
330, 64 AmSR 54; Ellis v. Vernon Ice, 
ete., Co., 86 Tex. 109, 28 SW 858. 


76. McHenry v. Bankers’ Trust Co. 
(Tex. Civ. A.) 206 SW 560 [writ of er- 
ror dism 255 U. S. 559 mem, 41 SCt 321 
mem, 65 L. ed. 785 mem]. 


77. U. S.—In re Quemahoning 
Creek Coal Co., (5 F. (2d) 58. 


Ga.—Bigbee v Summerour, 101 Ga. 
201, 28 SE 642; Merrell v. Pember- 
ton, 62 Ga, 29. 


Ill.—Makeel v. Hotchkiss, 190 Ill. 
311, 60 NE 524, 88 AmSR 131; Knick- 
erbocker v. McKindley Coal, ete., Co., 
172 Ill. 535, 50 NE 330, 64 AmSR 54; 
Equitable Trugt Co. v, Chicago, etc., 
R. Co., 223 Ill, a8. 445. 


Pa.—Jones, ete., Steel Co. v. Noel- 
ke-Richards Iron Works, 41 Pa. Co. 
522 (recognizing the rule). 

Tex.—Ellis v. Vernon Ice, etc., Co., 
86 Tex. 109, 28 SW 858. 


[a] Secret formulae and processes. 
—Inasmuch as secret formulae and 
processes of manufacture could hard- 
ly be disclosed to the receiver and 
yet be kept secret, it is only in very 
extraordinary circumstances that the 
court should engage through its re- 
ceiver in the manufacture and sale of 
such articles as proprietary medi- 


cines, and require the parties to dis-, 


elose to the receiver secret informa- 
tion necessary for commencing and 
carrying on the business. Merrell v. 
Pemberton, 62 Ga. 29 

7g. U. S—San Francisco First 
‘Nat. Bank v. Detroit Trust Co., 248 
Fed. 16 [certiorari den 247 U. 8S. 513 
mem, 38 SCt 579 mem, 62 L. ed, 1243 
mem]. 

Ga.—Bigbee v. Summerour, 101 Ga. 
201, 28 SE 642. 

Ill.— Equitable Trust Co. v. Chi- 
cago, ete., R. Co., 223 Ill. A. 445. 

Ky.—Mountain City Motor Co. Vv. 
Mountain City Motor Co., 221 Ky. 
579, 299 SW 189. 

Pa.—Jones, etc., Steel Co. v. Noelke- 
Richards Iron Works, 41 Pa. Co. 522. 

Porto Rico.—Gregg Co., Ltd. v. 
Utuado Sugar Co., 8 Porto Rico Fed. 
411. 

W. Va.—Freer v. Davis, 52 W. Va. 
35, 48 SE 172, 94 AmSR 910. 


See Ford v. Van Valkenburg (Tex. 
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the question 


In accord- 


Commun. A.) 228 SW 194 [aff (Civ. A.) 
207 SW 405] (holding that an order 
for continuance of a business was, 
under the particular circumstances, 
Eevai ae and an abuse of discre- 
ion). 


Compare Knickerbocker Trust Co. 
v. Green Bay Phosphate Co., 62 Fla. 
519, 56 S 699 (holding that a business 
should not be operated, so as to result 
in making the expenses of operation 
claims superior to others, where the 
bondholders did not desire such op- 
eration, although the property would 
be best preserved by its operation). 


{a] Interests of all parties are to 
be regarded, and the court will not 
direct the continuance of a business 
for the benefit of one interested party 
where such action would prejudice 
the interests of others. Gregg Co., 
Ltd. v. Utuado Sugar Co., 8 Porto 
Rico Fed, 411. 


[b] Where no such necessity ap- 
pears, aS where the business is not 
a “going concern” whose value is de- 
pendent upon its character as such, 
the receiver should not be directed to 
continue the business. Mountain City 
Motor Co. v. Mountian City Motor Co., 
221 Ky. 579,-299 SW 189; Freer v. 
Davis, 52 W. Va. 35, 43 SEH 172, 94 
AmSR 910 


72. Wilmington Star Min. Co. v. 
Allen, 95 lll. 288; Portage Brick Co. 
v. North Indiana Brick Co., 189 Ind. 
639, 128 NE 847. Compare Vance y. 
Shiawassee Cir. Judge, 102 Mich. 342, 
60 NW 761 (where an order of the 
court appointing a receiver, with au- 
thority to pay debts, collect claims, 
and continue the business generally, 
was modified by limiting his power 
to the protection of the property and 
collection of debts, but the reason for 
such modification does not appear). 


80. San Francisco First Nat. Bank 
v. Detroit Trust Co., 248 Fed. 16 [cer- 
tiorari den 247 U. S. 513 mem, 38 SCt 
579 mem, 62 L. ed. 1243 mem]; Rochat 
v. Gee, 137 Cal. 497, 70 P 478; Mar- 
ten v. Van Schaick, 4 Paige (N. Y.) 
479. See Gutterson v. Lebanon Iron, 
etc., Co., 151 Fed. 72 (where it was 
said that a managing receivership 
is never undertaken except with the 
view of winding up the affairs of 
the insolvent and the sale of his prop- 
erty, the business being taken over 
and continued merely in order that 
the whole may be disposed of in the 
end as a going concern); First Fed- 
eral Trust Co. v. San Francisco First 
Nat. Bank, 297 Fed. 353; Gardner v. 
London, etc., R..Co., L, R. 2 Ch. 201, 
Zia Waters vw. Taylor, 15 Ves. (Jr. 
10, 33 Reprint 658 (all to same ef- 
fect). Compare Hanna v. State Trust 
Co., 70 Fed. 2, 16 CCA 586, 30 LRA 
201 (holding that it is not a function 
of a court of equity, or any part of 
its duty, to conduct the business of 
an insolvent); Central Nat. Bank 
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and management of property committed to his 
charge,*! a receiver authorized to continue or con- 
duct a business must exercise therein the same rea- 
sonable care, oversight, and control as an ordinary 
prudent man would give to his own business;®? but 
no more than that is required of him.** 


[§ 213] b. Business Conducted at Loss.*4 
ness should ordinarily not be continued under a re- 
ceivership when it cannot be conducted except at a 
loss,8*> and when it becomes apparent that the busi- 
ness cannot be continued save at the expense of the 
estate, and no ulterior benefit is reasonably to be 
anticipated from its continuance, the receiver, in the 
exercise of reasonablé prudence in the care and pres- 
ervation of the property entrusted to his keeping, 
should discontinue operations unless otherwise spe- 
cifically directed,®® and may be compelled by the court 


A busi- 


Sav., etc., Co. v. Representative Realty 
Co., 29 Oh, A. 446, 162 NE 768 (hold- 
ing that the business of a receiver 
operating a business is to settle up 
its affairs, not to reorganize it for 
the purpose of carrying it on). 


81. See supra § 209. 


82. Plisson v. Duncan, 36 Can. S. 
C. 647, 26 CanLTOccNotes 74 [rev 6 
Terr. L. 160, 1 WestLR 359]. See 
Semans v. United Lumber Co., 281 Pa. 
404, 408, 126 A 776 (where it was said; 
that a receiver “should be held to a 
degree of care reasonably consistent 
with business undertakings”). 

Liability of receiver for loss ac- 
eae: from negligence see infra ,§ 
_ 83. Reynaud v. Uncle Sam Plant- 
ing,.etc., Co., 158 La. 10838, 105°S 72. 

84. Liability of receiver for losses: 
incurred in conduct of business see 
infra §§ 224-226. 

85. Jowa.—Albia First Nat. Bank 
v. White Ash Coal Co., 188 Iowa 1227, 


176 NW 287, 290, 12 ALR 286 [cit 
Cyely. 
Mich.—Webber v. Genesee _ Cir. 


Judge, 184 Mich, 112, 115, 150 NW 305 
[cit Cyc]. 

N. J.—Fleming v. Fleming 
Co., 70) N, Ji. Ha. 509; 61 A739. 


N. Y.—Smith v. New York Cons. 
Stage Co., 18 AbbPr 419, 28 HowPr 
208, 277. See Matter of Punnett 
Cycle Mfg. Co.. 24 Mise. 310, 53 NYS 
204 [aff 33 App. Div. 643, 54 NYS 
1114] (holding that under authority 
to operate the plant of a corporation 
and to make up and dispose of goods 
owned by it and purchase materials 
for that purpose so long as it could be 
done at a profit, the receiver had no 
power to enter into a contract binding 
himself to manufacture and deliver 
By certain quantity of goods within a 
specified time, since he would be re- 
quired to cease manufacture if at 
any time it should become unprofita- 
ble to continue). 


Oh.—Richey v. Brett, 112 Oh. St. 
582, 148 NE 92; Cole v. Up-To-Date 
Tailoring Co., 25 OhNPNS 481. 

Porto Rico.—Gregg Co., Ltd. v. 
Ve atm Sugar Co., 8 Porto Rico Fed. 


Hotel 


86. Wire Wheel Corp. v. Fayette 
Bank, ete., Co., 30 F. (2d) 318 [cer- 
tiorari den 279 U. S. 873 mem, 49 SCt 
514 mem, 73 L. ed. 1008 mem]; Gut- 
terson v. Lebanon Iron, etc., Co., 151 
Fed. 72; Albia First Nat. Bank v. 
White Ash Coal Co., 188 Iowa 1227, 
176 NW 287, 290, 12 ALR 286 [eit 
Cyc]; State Cent. Sav. Bank v. Fan- 
ning Ball-Bearing Chain Co., 118 Iowa 
698, 92 NW 712; Cole v. Up-To-Date 
Tailoring Co., 25 OhNPNS 481. 

Care required in custody and man- 
agement of property in general see 
supra § 209. 
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to cease to conduct the business.” 


[§ 214] c. Expenditures and Indebtedness.** 
Where a receiver is authorized or directed to carry 
on a business,’® his power to expend money and in- 
cur indebtedness for supplies, materials, and other 
expenses in the proper and usual conduct of such 
business follows as necessarily incidental thereto,?® 
although the better course is to secure express au- 
thorization by the court for such aets.?! He is au- 
thorized to make necessary purchases on credit,°* but 
it has been held that he has no implied power to ex- 
ecute promissory notes for the amount thereof.®* 
Debts so incurred by a receiver within the proper 
scope of his authority are payable as part of the 
expenses of the receivership.?* Ordinarily, however, 
the courts will not sanetion, as within the implied 
powers of the receiver, large outlays or contracts ex- 
tending beyond the receivership and intended to be 
binding upon the trust.°° 

[§ 215] d. Completion of Work or Contracts.°® 
A court of equity has power to authorize or direct 
its receiver, to whose charge'a business has been com- 
mitted, to complete work unfinished and contracts 
subsisting at the time of his appointment, for the 


87. Matter of Punnett Cycle Mfg. 
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Press Mfg. Co., 176 Mass. 151, 57 NE 96. 


[§§ 213-216 


purpose of preserving the assets of the estate and 
promoting the best interests of all the parties ;°" but 
the court will not so order unless such completion 1s 
necessary to save investments already made or is 
clearly required in the interests of the general cred- 
itors.28 When a receiver undertakes to complete 
such work or contracts he must keep strictly within 
the limits of the authority conferred upon him.°® A 
receiver who completes a building contract may file 
a mechanic’s lien to secure himself for labor and 
materials furnished in connection therewith.* 


[§ 216] 5. Employment of Agents and Assistants” 
—a. In General. Inasmuch as a receiver cannot del- 
egate his official powers and duties,* he cannot em- 
ploy another, at the expense of the trust, to perform 
his functions as receiver,* nor has he power to ap- 
point a deputy, without special authorization by the 
court.5 As a necessary incident to the powers and 
duties conferred and imposed upon him, however, a 
receiver may, subject to the control of the court, em- 
ploy such agents and assistants as the nature of his 
duties and the affairs to be administered may re- 
quire.© So under proper circumstances, he may em- 
ploy a superintendent to take charge of property or 


Expenditures and indebtedness 


Co., 24 Misc. 310, 53 NYS 204 [aff 33 
App. Div. 643 mem, 54 NYS 1114 
mem]. 

88. Contracts and expenditures by 
epee er in general see supra §§ 196- 
07. 


89. Continuance or conduct of busi- 
ness in general see supra § 212. 


90. U. S.—Northern Pac. R. Co. v. 
American Trading Co., 195 U. S. 4389, 
Ao ISO O40 49 da ed) 1269) "Cake: “wv: 


Mohun, 164 U. S. 311, 17 SCt 100, 41 
L. ed. 447; Chicago Deposit Vault 
Cory. MeNuita, 153 U. S.. 554, 14 SCt 
915, 38 L. ed. 819; In re Holmes Mfg. 
Co., 19 F. (2d) 239; In re Hrie Lum- 
ber Co., 150 Fed. 817. 


Ala.—Glenn v. Martin, 208 Ala, 247, 
94 S 351; Thornton v. Highland Ave., 
etc., R. Co., 94 Ala. 353, 10 S 442. 


D, C.—Cake v. Woodbury, 3 App. 60. 


La.—Teutonia Bank, etc., Co. v. 
Security Brewing Co., 137 La. 1046, 
69 S 833. 


N. J.—Vanderbilt v. Central R. Co., 
43 N. J. Eq. 669, 12 A 188; Lehigh 
Woak, ete. Ooi. | Central R.'Co,, 41 
N. J. Eq. 167, 3 A 134 [rev on other 
grounds 43 N. J. Eq. 669, 12 A 188]. 


N. Y.—Nason Mfg. Co. v. Garden, 
52 App. Div. 363, 65 NYS 147; Sager 
Mfg. Co. v. Smith, 45 App. Div. 358, 
60 NYS 849 [aff 167 N. Y. 600, 60 
NE 1120]. 


Or.—Henderson vy. Tillamook Hotel 
OOPS OD 1 Al OOo OF 


Pa.—Wigton v. Climax Coal Co., 270 
Pa. 420, 113 A 425; Pennsylvania En- 
gineering Works v. New Castle 
Stamping Co., 259 Pa. 378, 103 A 215; 
Lewis v. Linden Steel Co., 183 Pa. 
ae 38 A 606 [aff 27 PittsbLegJNS 
3 ; 


Wis.—Delbridge v. Kaukauna Fibre 
Co., 165 Wis. 435, 162 NW 478, 479 
[quot Cyc]. 

[a] Consent to continuance of 
business as estopping objection to ex- 
penditures.—A party who consents to 
a receivership continuing a business 
is thereby estopped to object to ex- 
penditures made or obligations in- 
curred by the receiver in the proper 
conduct of such business. Knicker- 
bocker v. McKindley Coal, etc., Co., 
172 Ill. 535, 50 NE 330, 64 AmSR 54; 
New York Bank-Note Co. v. Kidder 


348. 


Completion of partially executed 
work and contracts see infra § 215. 


91. Wigton v. Climax Coal Co., 
270 Pa, 420, 113 A 425. 


92. Highland Ave., etce., R. Co. v. 
Thornton, 105. Ala. 225, 16 S699, 94 
Ala. 3538, 10 S 442; Eskridge v. Rush- 
worth, 3 Golo. A. 562, 34 P 482. Com- 
pare Haines v. Buckeye Wheel Co., 
224 Fed. 289, 139 CCA 525 [reh den 
233 Fed. 665, 147 CCA 473 [certiorari 
den 242 U. S. 643 mem, 37 SCt. 213 
mem, 61 L. ed. 542 mem] (holding 
that, where a receiver was authorized 
to continue a business, an order em- 
powering him to borrow a specified 
sum of money for such purpose was a 
limitation upon and not an addition 
to his power to bind the estate for 
supplies, the order contemplating a 
cash business upon the working capi- 
tal procured by such borrowing, and 
so he had no authority to purchase 
goods on credit). 

Power to borrow money in general 
see supra §§ 205-207. 


93. Peoria Steam Marble Works v. 
Hickey, 110 Iowa 276, 81 NW 473, 80 
AmSR 296. 


94 Teutonia Bank, etc, Co. v. 
Security Brewing Co., 137 La. 1046, 
69 S 888. And see cases supra note 
90. ' 


Persons and property liable for 
payment see infra §§ 495-509. 
Priority of expenses incurred in 
iter iaveci) business see infra §§ 422— 
48. 


95. U. S.—Chicago Deposit Vault 
Co. v. MeNulta, 153 9U."S. 554/°14 SCt 
915, 38 L. ed. 819; Union Trust Co. 
v. Illinois Midland R. Co., 117 U. S. 
434, 6 SCt 809, 29 L. ed. 963. 


Ind.—Brunner v. Central Glass Co., 
Tey A. 174, 47 NE 686, 63 AmSR 


Iowa.—Albia First Nat. Bank vy. 
White Ash Coal Co., 188 Iowa 1227, 
ne robe 287, 290, 12 ALR 286 [quot 
syc]. 
~N. J.—Vanderbilt v. Little, 51. N. 
J. Eq, 289, 26 A 1025, 43 N. J. Eq. 669, 
12 A 188, 


Wis.—Delbridge v. Kaukauna Fibre 


Co., 165 Wis. 435, 162 NW 478, 479 
[quot Cye]. 


for expenses of conducting business 
see supra § 214, 


97. American Pig Iron, etc., Co. v. 
German, 126 Ala. 194, 28 S 603; Flor- 
ence Gas, etc., Co. v. Hanby, 101 Ala. 
15, 138 S 343; National Park Bank vy. 
Goddard, 62 Hun 31, 16 NYS 343 [aff 
131 N. Y. 494, 30 NE 566]; Gehr vy. 
Mont Alto Iron Co., 174 Pa. 430, 34 
A 638. See Sager Mfg. Co. v. Smith, 
45 App. Div. 358, 60 NYS 849 (an 
order empowering a receiver to carry 
on and continue a business, so far as 
necessary to enable him to collect the 
accounts and sums due or to become 
due, clearly authorized him to com- 
plete any subsisting and partially per- 
formed contracts, to the end that the 
contract price might become due and 
collectable). 


[a] Thus, where an insolvent firm 
of clothiers had goods on hand which 
when made up into clothing would 
sell for more than the cost of manu- 
facture, and also unfinished garments 
in the hands of workmen claiming a 
lien thereon, it was proper to order 
the receiver to have the goods cut, 
made up, and sold, and to allow him 
to settle with the workmen claiming 
liens at his discretion. National 
Park Bank vy. Goddard, 62 Hun 31, 16 
rent. 343 [aff 181 N. Y. 494, 30 NE 


Assumption of subsisting contracts 
in general see supra §§ 190-192. 

98. Harrigan v. Gilchrist, 121 Wis. 
127, 99 NW 909. 


99. State Cent. Sav. Bank v. Fan- 
ning Ball-Bearing Chain Co., 118 Iowa 
698, 92 NW 712; Gillespie v. Blair 
Glass» Co., 189 Pa. 50, 41 A 1112, 

1. Fenton v. Fenton Bldg. Co., 90 
Conn. 7, 96 A 145. 

Mechanics’ liens in general see 
Mechanies’ Liens 40 C. J. p 24. 

2. Employment of counsel see in- 
fra §§ 220, 221. 

3. See supra § 177. 

4 Joost v. Bennett, 123 Cal. 424, 56 
IPR432 

5. Murray v. Cantor, 18 Misc. 389, 
41 NYS 652, 26 NYCivProe 81; Corey 
v. Long, 12 AbbPrNS 427, 43 HowPr 
492 [aff 53 N. Y. 641 mem]. 

6. U: S—Northern Pace RR. Co. iy; 
American Trading Co., 195 U. S. 439, 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 216-218] 


a business,’ accountants to investigate the insolvent’s 
atfairs and keep receivership accounts,® and guards 
or keepers of the trust property;’ but he has no 
power to charge the estate with the expense of em- 
ployees whose services are unnecessary!® or whose 
employment is not justified by the size or character 
of the estate.t+ Persons engaged or retained by the 
receiver to assist him are his agents or employees,?” 
and not those of the owner of the property of which 
he is receiver,’® nor of the court;1* their acts and 
knowledge are imputable to the receiver, and con- 
tracts made by them are binding upon him.1® Agents 
or assistants employed by a receiver have the author- 
ity ordinarily possessed by similar employees.1* 
Where a receiver retains persons employed by the 
insolvent at the beginning of the receivership, they 
will ordinarily be presumed to be retained in the same 
capacities as before.+§ 


[§ 217] b. Hiring, Retention, and Discharge. 
Subject to the general rules relating to the power of 
a receiver to employ agents and assistants,!® parties 
to the receivership suit may be employed by the 
receiver to perform necessary services,?° and he 
may retain in his employ persons who were em- 
ployees of the insolvent prior to the appointment of 
a receiver.”! A clause in a contract of employment 
made prior to the receivership between the insolvent 
and his servants prohibiting the discharge of the 


16. 
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latter except for a cause determined by arbitrators 
has no binding force upon the receiver.”” 


[§ 218] c. Compensation. The compensation of 
necessary employees of a receiver is to be regarded 
and paid as part of the expenses of the receivership.*® 
If no compensation has been agreed upon an employee 
is entitled to the reasonable value of his services ;** 
but an agent or employee is entitled to no compensa- 
tion for work performed in excess of or opposition 
to the directions of the receiver,”® and a mere volun- 
teer, or one who performs services without any aue 
thority, express or implied, for compensation, is not 
entitled thereto.26 An employee injured in line of 
duty, even though without fault of the receiver, may 
properly be paid for the period of his disability.?* 


Reduction of wages.28 A receiver should not re- 
duce the wages of employees without giving. them 
an opportunity to object to such reduction.?® It has 
been held that where the wages being paid by a re- 
ceiver in the conduct of a business are not excessive 
for the labor performed nor higher than those gen- 
erally being paid in similar businesses, they should 
not necessarily be reduced over the protests of the 
employees merely because the business is unable to 
pay dividends,°® but the question is one for the 
court,*+ and a reduction is proper where a continu- 
ance of the higher rate would endanger the property 
of the estate.*? As to receivers of interstate rail- 


Ooi SCtas4.149) Weteds 26935. /Gunn Vv. 
Ewan, 93 Fed. 80, 35 CCA 213. 


Ark.—Buster vy. Mann, 69 Ark. 23, 
62 SW 588. 


Conn.—Seward v. M. Seward, etc., 
Co., 91 Conn. 190, 99 A 887. 


La.—Reynaud v. Uncle Sam Plant- 
ine ete: Co., 52) La. 57,92) S 733° 


Md.—Matthews v. Adams, 84 Md. 
eee 35 A 60. 


Y.—Corey v. Long, 12 AbbPrNS 
427, “43 HowPr 492 [aff 53 N. Y. 641 
mem]. 


And see cases infra notes 7-9. 


7. In re Bucks County R. Co., 22 
PaeCor L770: 
8. bee v. Adams, 84 Md. 143, 


35 


9. Corey v. Long, 12 AbbPrNS (N. 
VY )=427,, 43) How Pr-492; faff, 35 Ns Y. 
Super. 569 (aff 53 N. Y. 641 mem)]. 


10. In re New Jersey Refrigerating 
Coy IGN Bay 743159226 As 2745" In 
re Union Bank, 37 N. J. Eq. 420 [rev 
on other grounds 38 N. J. Eq. 265]: 


11. Chandler v. Cushing-Young 
Shingle Co., 13 Wash. 89, 42 P 548. 


12. Erlandson v. Erskine, 76 Mont. 
537, 248 P 209. And see cases infra 
notes 13, 14. 


13. Cherry v. North, 
59 Ga. 446; Henderson v. Walker, 55 
Ga. 481. See Holloway v. Turner, 61 
Md. 217 (an attempt at discharge of 
an employee by a party to the suit, 
his former employer, after the ap- 
pointment of the receiver, did not pre- 
vent the receiver from continuing 
such employee in his service and pay- 
ing him compensation). 

14. Grabbe v. Moffit, 133 Iowa 54, 
110 NW 142. But see Lett v. Kirk- 
patrick, 4 Pa. Dist. 239, 15 Pa. Co. 212 
(where it was said that an-agent ap- 
pointed by a receiver to manage the 
affairs of the estate is as much an 


CLC. ay COs, 


officer of the court as the receiver 
himself). 
15. Herschberger Vv. W oodrow- 


Parker Co., 275 Fed. 908 [certiorari 
den 257 U. S. 661 mem, 42 SCt 270 
mem, 66 L. ed. 422 mem]; Watts v. 
Dubois, (Tex. Civ. A.) 66 SW 698. 


Shirk v. Brookfield, 77 App. 
Div. 295, 79 NYS 225; Baker v. Clem- 
ak Grain Cow Ges; ‘Civ. A.) 221 SW 
67 


Personal or official liability of re- 
ceiver see infra §§ 224-226. 


17. Hurst v. Hunley, 81 Ind. A. 203, 
141 NE 650. 


18. Northern Pac. R. Co. v. Ameri- 
can Trading Co., 195 U. S. 439, 25 SCt 
84, 49 L. ed. 269; Kansas Pac. R. 
Co. v. Bayles, 19 Colo. 348, 35 P 744. 


Right to retain former employee 
see infra § 217. 


19. See supra § 216. 


20. Patterson v. Ward, 6 N. D. 609, 
72 NW 1013; Oudin, etc., Min., ete., 
Co. v. Cole, 35 Wash. 647, 77 P 1066. 


21. Holloway v. Turner, 61 Md. 217. 


Retention in same capacity pre- 
sumed see supra § 216 


22. In re Seattle, ete,, RICCO 61 
Fed. 541. 


Effect of subsisting contracts in 
general see supra § 190 


23. Wood vy. Camden Iron Works, 
221 Fed. 1010 (semble). See Ayres v. 
Hawk (N. J. Ch.) 11 A 744 (receiver 
has the right to pay for services 
rendered by turning over property of 
the estate, the effect being the same 
as if he had raised funds by the sale 
of property.and paid for such serv- 
ices therewith). But see Ryan v. 
Rand, 20 AbbNCas 3138, 9 NYSt 523 
(holding that an employee of a re- 
ceiver must look to the receiver per- 
sonally for his compensation, since 
the latter has no responsible princi- 
pal whom he can bind; and that the 
receiver personally must pay the em- 
ployee’s salary and then seek credit 
for such amount from the court, on 
his accounting). 


Priority of receivership expenses 
see infra §§ 422-448. 

24. Samuels v.-Drew, 7 F. (2d) 764 
{aff 7 EF. (2d) 766]; Seward v. M. 
Seward, etc., Co., 91 Conn. 190, 99 A 
887. 


25. Grabbe v. Moffit, 133 Iowa 54, 
110 NW 142. 


26. In re Whittemore, 157 Mass. 


46, 35 NE 93; Allen v. Kittrell, (Tex. 
Civ. A.) 162 SW 397. 


27. _MissourlL Pacs Rion yeeexass 
ete, UR. €o., 4L Bede 319 Maissourl 
Paci Ra Cov v.ifexas > etch Coos 
Fed..701. See Thomas v. East Tennes- 
see, etc., R. Co., 60 Fed. 7 (holding 
that the! right to such compensation 
should be confined to faithful and de- 
serving employees). 


5 oe Supervision of court see infra 


U. Sy strust, Con vw. Omaha, 
Re Co., 63 Med. 7373. Ames) ive 
Union Pac. R. Co., 62 Fed. 7; Amesiyv. 
Union Pac. R. Co., 60 Fed. 674. 


30. U.S. Trust Co. v. Omaha, etc., 
R. Co., 638 Fed. 737; Ames v. Union 
Pac. R. Co., %2 Fed. 7 


31. Birmingham Trust, etc., Co. v. 
Atlanta, ete., R. Co., 271 Fed. 731. 


[a] Aithough federal labor board 
may have jurisdiction, the court hav- 
ing control of the receiver and holding 
the purse-strings of the receivership 
may determine the propriety of reduc- 
ing wages where the question is as 
to the ability of the receiver to pay 
the wage theretofore established. 
Birmingham Trust, ete., Co. v. At- 
lanta, etc., R. Co., 271 Hed. 731. 


32. See case infra this note. 


{a] Thus, where the sole property 
of a-railroad company consisted of an 
equipment and leasehold of’ another 
road and the annual rent was a first 
lien on the equipment, and the lease- 
hold was subject to forfeiture for non- 
payment of rent, and owing to general 
busines# depression the earnings of 
the road had fallen off until they 
were not sufficient to pay the rent, a 
ten per cent reduction by the receiver 
from the wages of employees was not 
unreasonable, it appearing that similar 
reductions had been made by compet- 
ing roads; and such reduction was not 
rendered unreasonable by the fact that 
the employees were already working 
on short time, which was made neces- 
sary in order to avoid the discharge 
of many of their number, and which 
course had been directed with their 
consent. Thomas y. Cincinnati, ete., 
R. Co., 62 Fed. 17. 


170 [53 C.J.] 


roads, federal legislation has provided that no re- 
duction of wages shall be made without authority of 
the court, and after twenty days notice to the em- 
ployees.?* All persons engaged in operating rail- 
road trains or in train service at the time the re- 


ceiver takes charge are entitled to such notice,** but 
no other employees are within its scope.*® An order 


for a reduction of wages made without the notice’ 


required by such statute is invalid,®® and if a receiv- 
er announces a reduction on the authority of such 
order, the employees may either continue to serve 
and demand compensation at the former wage,*? 
or treat the announcement as a breach of the rela- 
tion and terminate their service;** but if they strike 
they terminate their standing as employees and lose 
their right to object.2® Such statute does not, how- 
ever, preclude a receiver from making voluntary con- 
tracts with the old employees or with new ones for a 
less wage than that theretofore paid.*° <A receiver 
by adopting a wage scale equivalent to that recom- 
mended by the federal Labor Board does not thereby 
impliedly contract to continue it until the Labor 
Board shall make a different recommendation.*+ 


[§ 219] d. Supervision of Court.*? It is compe- 
tent for the court to hear and adjust difficulties 
between its receiver and his employees which, in the 
absence of such adjustment, would tend to injure the 
property or to defeat the purpose of the receiver- 
ship,*® or would do injustice to an employee.** With- 
in this rule the court may consider an application by 


33. Newlands Act § 9 (Comp. St. 
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48. Birmingham Trust, etc., Co. v. 


[§§ 218-220 


employees to rescind a reduction by the receiver of 
their salaries or wages,*® or a protest by an employee 
against an unjust dismissal.4® Ordinarily, however, 
the selection, engagement, and retention of employees 
by a receiver are matters of administrative detail 
left largely to his discretion, with which the court 
will not interfere unless an abuse is shown.*? So the 
court ordinarily will not direct the reinstatement of 
employees who have struck and whose places have 
been filled,*® nor will it interfere, under ordinary 
circumstances, with a reduction in wages.*® The 
receiver will not usually be restricted to the employ- 
ment of members or nonmembers of labor unions;°° 
and on the other hand, where a rule excluding mem- 
bers of labor unions from employment was in effect 
at the commencement of the receivership, he will not 
be required to abrogate it or denied the right to dis- 
charge employees who violate it.°? 

[§ 220] 6. Employment of Counsel®*—a. In Gen- 
eral. Unless otherwise directed by the court,°*® a 
receiver is under no duty to perform legal services 
for the benefit of the estate committed to his 
charge,’* but has power to employ an attorney or re- 
tain legal counsel when necessary to guide and assist 
him in the performance of his duties and the execu- 
tion of his trust;°? and where the necessity arises 
the court may provide him with counsel, whether or 
not he requests it.°° The necessity for the employ- 
ment of counsel must, however, be clearly apparent ;°* 
and while the fact that the receiver himself is a law- 


Mont.—Hickey v. Parrot Silver, etce., 


§ 8674). Atlanta, ete, R. Co., 271 Fed. 743;]Co., 32 Mont. 143, 79 P 698, 108 AmSR 
. 84 Birmingham Trust, etc., Co. Vv. Booth v. Brown, 62 Fed. 794. 510. 
Atlanta, ete., R. Co., 271 Fed. 731. 49. Continental Trust Co. v. Tole- N. J.—Shachat v. Standard Auto 


35. Birmingham Trust, etc., Co. v. 
Atlanta, eic., R. Co., supra. 


36. Birmingham Trust, etc., Co. v.| Supra § 218. 
:Atlanta, etc., R. Co., supra. 50. 

37. Birmingham Trust, etc., Co. v. 
_ Atlanta, etc., R. Co., supra. 

38. Birmingham Trust, etce., Co. v. 
Atlanta, etc., R. Co., 271 Fed. 743. 

39. Birmingham Trust, etc., Co. v. 
Atlanta, etc., R. Co., supra. § 136 

40. Birmingham Trust, etc., Co. v. 52 
Atlanta, ete:, R.:Co., 271 Fed. 731. . 


149, 19 LRA 403. 


65 Fed. 660. 


do, etc., R. Co., 59 Fed. 514. 
Reduction of wages in general see 


Waterhouse vy. Comer, 55 Fed. 
51. Platt v. Philadelphia R. Co., 


Interference with receiver’s posses- 
sion by labor combinations see supra 


Counsel fees: 


Supply -Co., W06 Ne die hdl) £06, ToOn A! 
183; Conover v. West Jersey Mortg. 
Co., 961N. J. Eq. 441, 126 A 855; Em- 
mons v. Davis, etc., Pottery Co., (Ch.) 
16 A 157. 


N. M.—Terry v. Martin, 7 N. M. 54, 
82° P57. 


[a] Necessity of authorization by 
court.—(1) It has been held that a 
receiver whose duties are such as to 
make it necessary for him to retain: 
legal counsel may employ an attorney 
without asking leave of the court. 


41. Stone v. Denver, etc., R. Co., 
(Colo.) 241 P 532. 


42. In general see supra §§ 168-173. 


43. Ames v. Union Pac. R. Co., 60 
.. 674; Continental Trust Co. Vv. 
Moledo were, wR. 1Co., -59) Hed, 6143.) UW: 
S. v. Kane, 23 Fed. 748; In re Doo- 
little, 23 Fed. 544. And see cases infra 
notes 45, 46. 


44. Farmers’ L. & T. Co. v. Central 
R., ete., Co., 166 Fed. 333. 


45. Thomas v. Cincinnati, etc., R. 
Co., 62 Fed. 669. 


46. Farmers’ L. & T. Co. v. Central 
Ri ete: Co;, 166 Fed. 333. 


47. Continental Trust Co. v. Tole- 
‘do, etc., R. Co., 59 Fed. 514; Taylor v. 
Sweet, 40 Mich. 736; Utica Partition 
Corp. v. Jackson Constr. Co., 201 App. 
Div. 376, 194 NYS 303 [app dism 236 
N. Y. 688 mem, 142 NE 316 mem]. 

[a] Facts that person employed 
was clerk in receiver’s office did not 
deprive him of the right to compen- 
sation for his services where the ac- 
tion of the receiver wasS‘regular in 
every respect. Utica Partition Corp. 
v. Jackson Constr. Co., 201 App. Div. 
376, 194 NYS 303 [app dism 236 N. Y. 
638 mem, 142 NE 316 mem]. 


Discretion of receiver in general see 
supra § 176. 


eoeoauee to receiver see infra §§ 612-— 


Person or property liable see infra §§ 
495-509. 


Priority see infra § 435. 


Employment of agents and assist- 
ants see supra §§ 216-219. 


53. Hyre v. Johnson, 107 W. Va. 
524, 149 SE 385, 64 ALR 1536. 


54.’ Fidelity, ete, Trust Co: -v. 
Grommes, 186 Ky. 345, 216 SW 1078; 
Shachat v. Standard Auto Supply Co., 
106 N. J. Eq. 105, 150 A 183; Conover 
v. West Jersey Morte. Co., 96 N. J. Ea. 
441, 126 A 855; Hyre v. Johnson, 107 
W. Va. 524, 149 SE 385, 64 ALR 1536. 


55. U. S.—Petersburg Sav., etc., 
ae v. Dellatore, 70 Fed. 648, 17 CCA 


Ala. 
15 S 916. 

Cal.—Adams y. Woods, 8 Cal. 306. 

Ga.—Keating v. Fuller, 151 Ga. 66, 
105 SE 844. 


Ky.—Johnston v. Stephens, 206 Ky. 
83, 266 SW 881; Rogers v. Moore, 9 
Ky. Op. 311. A 


La.—Villere v. New Orleans Pure 
Milk Co., 122 La. 717, 48 S 162. 


Minn.—Olson v. State Bank, 72 
Minn. 320, 75 NW 378. 


Henry v. Henry, 103 Ala. 582, 


Villeré v. New Orleans Pure Milk Co., 
122 La. 717, 48 S 162. (2) The better 
rule has been said to be, however, that 
a receiver, before employing counsel, 
should seek and receive authority of 
the court. Fidelity, ete., Trust Co. v. 
Grommes, 186 Ky. 345, 216 SW 1078. 
(3) And there is authority for the 
view that a receiver has no authority 
to employ counsel without leave or 
sanction of the court. Keating v. Ful- 
ler, 151 Ga. 66, 105 SE 844 (where, 
however, the court observed that, nev- 
ertheless, where the receiver is 
charged with duties requiring the ben- 
efit of counsel to guide and assist him, 
he is entitled to such assistance, and 
the rule was applied that even though 
he had no prior authorization the 
court would allow counsel fees to an 
attorney employed by him); Anderson 
Va Didelity; sete. Co. L00-Gani3orecs 
SE 463. (4) Allowance of counsel 
fees in absence of prior authority for 
employment see infra § 612. 


56. Emmons vy. Davis, etc., Pottery 
Co. sON-E I CH) CR ARIS Te 


57. Terry v. Martin, 7 N. M. 54, 
32 P 157. See Bullock v. Clarke, 53 
Ind. A. 112, 101 NE 311 (holding that, 
where a receiver was appointed mere- 
ly to take possession of and hold cer- 
tain money and bonds, he had no au- 
thority to employ an attorney); Corey 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 220-221] 


yer does not necessarily render it improper for him 
to employ other counsel,®® it has been held that he 
should not do so except in an extraordinary case.®® 
The receiver cannot, without previous authority from 
the court, make any binding contract for the compen- 
sation of his attorney,®° since it is ultimately the 
function of the court to determine both the neces- 
sity for counsel and the compensation therefor.*+ 
Fees for counsel duly employed by a receiver are to 
be regarded as part of the receivership expenses.°? 


Employment of counsel to represent parties. 
While it seems that the court may empower its re- 
ceiver to employ counsel to represent, in the receiv- 
ership suit, interests which might otherwise go un- 
protected,®? it will not do so when no necessity there- 
for appears.°* It is improper for the court to em- 
power its receiver, authorized to bring an action on 
behalf of the receivership against the insolvent, to 
employ counsel to represent such insolvent therein, 
since the latter is entitled to make his defense and 
the receiver cannot be permitted to control or dic- 


v. Long, 12 AbbPrNS 427, 43 HowPr 
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See International, 


[53° C.d.f Tt 


tate it.65 


[§ 221] b. Selection and Dismissal. Subject to 
the general rules relating to the employment, of coun- 
sel,°° a receiver may ordinarily select his own attor- 
ney,°* without applying for the sanction of the court 
to his selection,®® or the court may appoint one to 
act as counsel for him;*® and the party at whose 
instance the receiver was appointed has no right to 
make the selection.7° Ordinarily, independent coun- 
sel should be selected,*! and as a general rule the 
employment by a receiver, as his counsel, of an at- 
torney for any of the parties to the suit or one whose 
interests may be opposed to those of the parties is 
improper, since such attorney is bound to watch the 
proceedings of the receiver in the interest of his client 
and the undertaking to aet for the receiver at the 
same time might impose upon him inconsistent: and 
conflicting duties,’ or, in the case of the attorney 
for, plaintiff, might give opportunity for chicanery 
and fraud.7? The receiver may, however, acting in 
good faith, employ the attorney of a party where all 


ete., R. Co. v.{ notice is required to be given him be- 


492 [aff 53 N. Y. 641] (holding that, 
although in cases presenting difficult 
questions, a receiver, instead of tak- 
ing up the time of the court with fre- 
quent applications for instructions, 
may and should apply to his own 
counsel, yet this should be done ei- 
ther with the sanction of the court or 
at the expense of the receiver; and 
in the instant case, no authority to 
employ counsel having been asked for, 
or given, and no necessity for such 
employment appearing from the evi- 
dence, but on the other hand it ap- 
pearing from the whole conduct of 
the receiver that the counsel whom 
he had employed either did not advise 
the receiver as to his proper conduct, 
and therefore earned nothing, or else 
that he gave erroneous advice which 
was of no value, his claim for fees 
was disallowed). 


58. Gunn v. Ewan, 93 Fed. 80, 35 
CCA 213; Olson v. State Bank, 72 
Minn. 320, 75 NW 3:78; Shachat v. 
Standard Auto Supply Co., 106 N. J. 
Eq. 105, 150 A 183; Conover v. West 
Jersey Mortg. Co., 96 N. J. Eq. 441, 
126 A 855; Hyre v. Johnson, 107 W. 
Va. 524, 149 SE 385, 64 ALR 1536. See 
Gunn v. Ewan, 93 Fed. 80, 82, 35 CCA 
213 (where the court said that “the 
suggestion that he [the receiver] had 
no right to employ counsel, because 
he was a lawyer himself, is entitled 
to no consideration’’). 


59. Simpson vy. Vitaphone’ Co., 88 
N. J. Eq. 430, 102 A 871; Hyre v. John- 
son, 107 W: Va. 524, 149 SE 385,. 64 
ALR 1536. See Bailey v. Glorm ae, 
88 N. J. Eq. 254, 255, 102 A 634 (“This 
court expects a lawyer appointed as 
receiver to act as his own counsel ex- 


cept under extraordinary circum- 
stances’’). 
[a] Even where order of court au- 


thorizes retention of the counsel a 
receiver who is himself a lawyer 
should not employ an attorney un- 
less the exigencies of the case de- 
mand it. Hyre v. Johnson, 107 W. Va. 
524, 149 SE 385, 64 ALR 1536. 

60. U. S.—Blair v. St. Louis, etc., 
R. Co., 20 Fed. 348. 

Ala Henry v. Henry, 103 Ala. 582, 
15 S 916.: 

Ga.—Keating vy. Fuller, 151 Ga. 66, 
105 SE 844. 

Ky.—Marble v. Husbands, 185 Ky. 
605, 215 SW 435. 

Mont.—Hickey v. Parrot Silver, etc., 
Co., 32 Mont. 143, 79 P 698, 108 AmSR 
510. 

Y.—Peo. v. Brooklyn Bank, 64 


N. 
Mise. 538, 118 NYS 722. 


Herndon, 11 Tex. Civ. A. 465, 33 SW 
377 (an attorney seeking, in a court 
other than that by which a receiver 
was appointed, to enforce a contract 
made with the receiver for compensa- 
tion for his services as counsel must 
show that such contract was au- 
thorized or approved by the court 
having charge of the receivership). 


61. Bullock. v. Clarke, 53 Ind. A. 
112, 101 NE 311; Marble v. Husbands, 
185 Ky. 605, 215 SW 435. And see 
cases supra note 60. 

[a] Award of compensation or ap- 
proval of employment.—An order of 
the court awarding compensation to 
an attorney employed by the receiver 
is in effect an approval of such em- 
ployment. J. C. Turner Lumber Co. 
v. Toomer, 275 Fed. 678. 


Allowance for compensation of 
counsel see infra §§ 612-617. 


62. Joost v. Bennett, 123 Cal. 424, 
560 P43) 


Receivership expenses in general 
see infra § 387. 

63. Pennsylvania Steel Co. v. New 
York City R. Co., 221 Fed. 440. 


64. Pennsylvania Steel Co. v. New 
York City R: Co., supra. 

65. Barber v. International Co. of 
Mexico, 74 Conn. 652, 51 A 857. 


Actions by receivers see infra §§ 
527-541. 


66. See supra § 220. 


67. Marble v. Husbands, 185 Ky. 
605, 215 SW 435; Hickey v. Parrot Sil- 
ver, etc., Co., 32 Mont. 143, 79 P 698, 
108 AmSR 510; Emmons v. Davis, ete., 
PotteryaConrg ON. d. e Ca) L6MAS Loe 
But see Blair v. St. Louis, etec., R. Co., 
20 Fed. 348 (where the court refused 
to appoint, as counsel to the receiver, 
and upon his recommendation, one 
who was related to the receiver and 
who had come from abroad anid be- 
come a member of the bar of the cir- 
cuit for the purpose of securing the 
appointment as such counsel). 


68. Villere v. New Orleans Pure 
Milk 'Co., 122) La. 717, 48 S 162. 


69. Emmons v. Davis, etc., Pottery 
OFNONEGd 2 Chenle- ALLS 7: 


70. Empire Trust Co. v. Aubrey, 
254 Fed. 281, 165 CCA 569. 


71. Emmons vy. Davis, etce., Pot- 
tery, (€o., CNi, Ji; Ch.) 16.A 157. And 
see cases infra note 72. Compare Peo. 
v. Brooklyn Bank, 125 App. Div. 354, 
109 NYS 534 (holding that, where 
the state attorney-general is by stat- 
ute vested with some discretion as 
to applications for receiverships and 


fore the employment of counsel, the 
appointment of a former deputy at- 
torney general as counsSel for the re- 
ceiver, he having resigned his of- 
fice to accept the appointment, is 
against public policy and will not be 
approved). 

72. U.S.—Old Colony Trust Co. v. 
Union Land, ete., Co., 4 F. (2d) 449; 
Guaranty Trust. Co. 5 
Co., 185 Fed. 411, 415, 109 CCA 132 
[certiorari den 241-U. 8. 671 mem, 36: 
SCt 722 mem, 60 L. ed. 1230 mem, and 
quot Cyc]; Blair V.ISt. Liouis eter ie 
Co., 20 Fed. 348. See McPherson v. 
U. S., 245 Fed. 35, 157 CCA 331 (rec- 
ognizing the rule). But see Inter- 
state Refineries v. Barry, 7 F. (2d) 
548 (holding that the fact that one 
was attorney for some of the parties 
did not disqualify him from being 
appointed as counsel for the receiver, 
the matter resting in/the sound judi- 
cial discretion of the court). Com- 
pare Adler v. Seaman, 266 Fed. 828 
[app dism 254 U. S. 621 mem, 41 SCt 
320 mem, 65 L. ed. 443 mem] (holding 
it within the court’s discretion to per- 
mit the appointment, as counsel for 
the receiver, of one who had been at- 
torney for a party but who withdrew 
as such upon his appointment). 


Cal.—Adams v. Woods, 8 Cal. 306. 


Ga.—Keating v. Fuller, 151 Ga. 66, 
105 SE 844. 


Ill.— Farwell v. Great Western Tel. 


Co., 161 Ill. 522, 44 NE 891; Heffron 
v. Flower, 35 Ill. A. 200. 
Mich.—Merchants’, ete., Nat. Bank 


Vere Cir, Judge, 43 Mich. 292,5 NW 


Nebr.—Vieth v. Ress, 60 Nebr. 52, 82 
NW 116. 


N. Y.—-Corey v. Long, 12 AbbPrNS 
427, 43 HowPr 492 [aff 53 N. Y. 641]; 
Ry¢kman v. Parkins, 5 Paige 543; 
Monroe Bank vy. Schermerhorn, Clarke 
366; Warren v. Sprague, 4 Edw. 416 
[aff 11 Paige 200]; Ray v. Macomh, 
2 Edw. 165; Matter of Ainsley, 1 
Hdw. 576. 


Utah.—Geyser Min. Co. v. Salt Lake 
Bank, 16 Utah 168, 51 P 151 


W. Va.—Hyre v. sence 107 W. 
Va. 524, 149 Sb 385, 64 ALR 1536. 


But see Villere v. New Orleans Pure 
Milk Co., 122 La. 717, 48 S 162 (hold- 
ing that the fact that the attorney 
selected or others who employ him 
may have personal interests in the 
administration of the receivership 
does not prevent his employment by 
the receiver as counsel). 


73. Cahall v. Lofland, 12 Del. Ch. 
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the parties consent to such action,’* and a stranger to 
the estate cannot object to such selection as improp- 
er.7> Moreover, it is not improper to employ such 
an attorney where he is to represent the receiver in 
acts or proceedings for the benefit of all the parties 
or is not to act adversely to any party,’® and, on 
the other hand, where the receiver is appointed for 
the purpose of taking adverse action on behalf of 
plaintiff against defendant, it has been held not im- 
proper for the receiver to retain plaintiff’s attorney 
as his counsel.77 The employment by a receiver of 
his law partner as his counsel is ordinarily not to be 
commended,’® and is not to be permitted or directed 
by the court merely because it may be cheaper than 
to employ other counsel;7® but where the receiver 
acts in good faith and is not to share in the compen- 
sation, such employment is not necessarily improp- 
er.8° A member of the local bar of the court in which 
the receivership suit is pending is ordinarily to be 
preferred, as counsel for the receiver, to a stranger. 


Dismissal and substitution. A receiver has the 
right to dismiss his attorney at pleasure, after pay- 
ment of lawful charges for the services rendered,*? 
and to employ another attorney in his place and 
stead;** but if all fees earned have not been paid 
the receiver must secure the dismissed attorney for 
the amount thereof.*+ Where the attorney for a 
party has been improperly employed by the receiver 
as counsel,®* the court may direct the receiver to 
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substitute another for him;8* and whenever the use- 
fulness or impartiality of the receiver’s attorney be- 
comes doubtful the court may replace him.** 


[§ 222] 7. Records and Accounts.** It is the 
duty of a receiver, in the administration of his trust, 
to keep regular itemized accounts of all receipts of 
money and property and of his expenses and expendi- 
tures,®® and such accounts and all his vouchers should 
be kept in such condition that they will be ready for 
examination at any time.®° The books and accounts 
of the receiver and all other papers in or upon which 
appears anything pertaining to the trust or his ad- 
ministration thereof are quasi-public in character 
and so open to examination not only by the court 
but by all persons interested in the estate,°? subject 
to the qualification that the time and manner of such 
examination may not be such as to interrupt the busi- 
ness of the receiver or prevent resort to the books 
and accounts by other interested persons. 


[§ 223] D. Responsibility for Losses and Liabili- 
ties Incurred in Administration®*—1. In General. 
Inasmuch as a receiver is not, strictly speaking, the 
agent of either party to the suit in which he is ap- 
pointed, and does not bind any party by his acts,°* 
it is the general rule that neither party to the suit 
is responsible personally for the receiver’s misfeas- 
ance or malfeasanee,®® and that deficiencies in a re- 
ceiver’s accounts®® and all liabilities growing out of 


125, 107 A 769; Leman v. Steele, 167 
ELS BAS 19.0). 


74. Keating v. Fuller, i51 Ga. 66, 
105 SH 844; Clapp v. Clapp, 49 Hun 
195, 1 NYS 919 [aff.on rearg 4 Silv. 
DUM Mone Nps) 405 (att 125. Ney. 
698, 26 NE 751)]; Warren v. Sprague, 
11 Paige (N. Y.) 200; Geyser Min. Co. 
v. Salt Lake Bank, 16 Utah 163, 51 P 
151. See Merchants’, etc., Nat. Bank 
v. Kent Cir. Judge, 43 Mich. 292, 5 
NW 627 (dictum). 

75. Keating v. Fuller, 151 Ga. 66, 
105 SE 844; Warren v, Sprague, 11 
PaieemCN, sa) 200. 

76. Cahall v. Lofland, 12 Del. Ch. 
1252 107 JA. 769: Daniel yv. Citizens’ 
Mut. F. Ins. Co., 149 Mich. 626, 113 NW 
17; Bennett v. Chapin, 3 Sandf. (N. 
Y.) 6738; Hynes v. McDermott, 14 
Daly 104, 3 NYSt 582. See Smith v. 
New York Cons. Stage Co., 18 AbbPr 
CN. Y.) 419, 28 HowPr 208, 277 (where 
it was said that it was only when the 
receiver was acting adversely that it 
had ever been supposed that there was 
any impropriety in appointing the 
counsel of a party, and it was indi- 
cated that if any general practice ever 
existed which prohibited the appear- 
ance by the solicitor of one of the par- 
ties for the receiver, it had been dis- 


regarded almost daily for many 
years)..- 

77. McPherson v. U. S., 245 Fed. 
35, 157 CCA 331. And see cases infra 
this note. 

fa] Thus (1) where, after decree 


adjudging a defendant indebted to 
complainant as assignee of bankrupts, 
for the value of assets of the bankrupt 
firm converted by defendant by means 
of a fraudulent conspiracy, defendant 
having admitted that he was a party 
to the fraud, and after the return of 
an unsatisfied execution, a_ receiver 
was appointed under a bill in the 
nature of a creditor’s bill, it was held 
that the fittest person to advise the 
receiver was the solicitor who had 
succeeded in exposing the fraudulent 
conspiracy and obtained the ‘decree 
against the respondent. Shainwald! 


v. Lewis, 8 Fed. 878 [aff 48 Fed. 492]. 
(2) In a suit involving property es- 
cheated to the United States under an 
act of congress, wherein the inter- 
ests of the receiver and of the com- 
plainant, the United States, were in 
exact harmony against the defendant, 
there was no impropriety in the re- 
ceivers appointing the United States 
district attorney to assist him. U.S. 
v. Church of Jesus Christ, ete., 6 Utah 
9, 43, 21 P 503-524. (3) Where a cor- 
poration without creditors is being 
dissolved, a receiver appointed at the 
instance of a stockholder to recover 
assets diverted by the directors of the 
company may properly employ plain- 
tiffs attorney as his counsel, since 
neutrality by the receiver as between 
the stockholders and the offending di- 
rectors is manifestly undesirable. 
Cahall v. Lofland, 12 Del. Ch. 125, 107 
A 769. (4) The general rule that a 
receiver should not employ an attor- 
ney of either party has no application 
to proceedings by a receiver appointed 
to recover property fraudulently con- 
veyed by defendant; and a United 
States attorney may act for the re- 
ceiver in such a :proceeding wherein 
the United States is plaintiff. Mc- 
Pee v.U. S., 245 Fed. 35, 157 CCA 


78. Inre Simpson, 36 App. Div. 562, 
55 NYS 697 [aff 158 N. Y. 720 mem, 
53 NE 1132 mem]. 


79. Empire Trust Co. v. Aubrey, 
254 Fed. 281, 165 CCA 569. 


80. In re Simpson, 36 App. Div. 
562, 55 NYS 697 [aff 158 N. Y. 720 
mem, 53 NH 1132 mem]. See Gunn vy. 
Ewan, 93 Fed. 80, 35 CCA 213 (where 
the employment of the receiver’s part- 
ner was held not objectionable). 


Sl. Blair v. St. Louis, ete., R. Co., 
20 Fed. 348. 


82. Guaranty Trust Co. v. Chicago 
R. Co., 185 Fed. 411, 109 CCA 132 [cer- 
tiorari den 241 U. S. 671 mem, 36 SCt 
722 mem, 60 L. ed. 1230 mem]; In re 
Herman, 50 Fed. 517. 


83. In re Herman, supra. 


In re Herman, supra. 
See supra text and notes 72, 73. 
86. Warren vy. Sprague, 4 Edw. 
QNS WY.) 416 Lati 1d Paize. 20035 
87. Adler v. Seaman, 266 Fed. 828 
[app dism 254 U. S. 621 mem, 41 SCt 
320 mem, 65 L. ed. 443 mem]. 


88. Duty of receiver to account to 
court, and sufficiency of accounting 
see infra §§ 593-606. 


Inventory and appraisal of property 
and liabilities see supra § 187. 


89. Hitner v. Diamond State Steel 
Co., 207 Fed. 616; Decker v. Berners 
Bay Min., ete, Co., 2 Alaska 504; 
Hooper v. Winston, 24 Ill. 3538. 


90. Hitner v. Diamond State Steel 
Co., 207 Fed. 616; Hickey v. Parrot 
Silver, mete... Coe ee Monts aaa ome 
698, 108 AmSR 510. 


Accounting by receiver see infra §§ 
593-606. 

91. Decker v. Berners Bay Min., 
ete., Co., 2 Alaska 504; Fowler’s Pet., 
9 AbbNCas (N. Y.) 268. 


92. Fowler’s Pet., supra. 


93. Cross references: 
Enforcement of rights against receiv- 
ers see infra §§ 543-558. 
Liabilities upon redelivery of prop- 
erty to owner see infra § 385. 
Liability of: 
Corporation for torts and crimes of 
receiver see Corporations § 3225. 
Purchaser at receivership sale see 
infra §§ 380, 381. 
Persons and property liable for re- 
ceivership expenses see infra §8§ 
495-509. 


94. See supra § 163. 


95. Milwaukee, etc., R. Co. v. Sout- 
ter, 2 Wall! (U. S.) 510, 17 L. ed. 900. 


96. ~ Hilicott v5. Us a Sae ls. Co;nmnt 
Gillard ee 07s See Shaftsbury’s 
Case, Prec. Ch. 558, 24 Reprint 250 
(where a receiver of an estate out of 
which he was to pay an annuity paid 
the annuity into the hands of a bank- 
er designated by the annuitant and the 
money due on Michaelmas having been 


84. 
85. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 223-225] 


his official acts®* fall upon the estate, except as the 
receiver may be personally liable therefor.®® 
between the parties to the suit, injury to or loss of 
property in the hands of the receiver falls upon the 
owner of such property rather than upon the party 
at whose instance the receiver was appointed,®® al- 
though, under the rule, formerly recognized, that 
plaintiff was under a duty to see that the receiver 
performed his functions as to taking possession of 
and accounting for the assets of the estate, it was 
held that plaintiff was lable for any loss occurring 
as a result of failure to perform such duty,! even 
though the adverse party had assented to the selec- 
tion of the receiver,” except losses occurring by rea- 
son of the receiver’s insolvency and where the ad- 
verse party had consented that he be not required to 


‘give security.® 


[§ 224] 2. Personal Immunity or Liability of Re- 
Broadly speaking, whether 


ceiver—a. In General. 


paid in the preceding July, on Michael- 
mas day the banker stopped payment 
and became insolvent; and it was held 
that the loss should fall on the receiv- 
er, Since the annuitant had no right 
to the money before the day for pay- 
ment, although whether the estate or 
the receiver should ultimately bear 
the loss was reserved until the final 
accounting). 


97. Baker v. Lovelady First Nat. 
Bank, (Tex. Civ. A.) 260 SW 220. 


98. See infra §§ 224-226. 


99. Kaiser v. Kellar, 21 Iowa 95; 
Williamson v. Wilson, 1 Bland (Md.) 
418; Winslow v. Mulchey, (Tenn. Ch. 
A.) 35 SW 762. See Lee v. Cone, 4 
Coldw. (Tenn.) 392 (where the owner 
of slaves which had wrongfully been 
converted by defendant procured the 
appointment of a receiver to take pos- 
session of them, and such slaves while 
in the custody of the receiver were 
emancipated by the people, the loss 
fell upon the owner and not upon de- 
fendant). But see Sorchan v. Mayo, 
50 N. J. Eq. 288, 23 A 479 (doubting 
the rule, and holding that, where com- 
plainant in a foreclosure suit nomi- 
nated and procured the appointment 
of his own solicitor and agent, he 
must bear the loss caused by the re- 
ceiver’s defalcation and the insuffi- 
ciency of his sureties). 


1. Downs v. Allen, 10 Lea (Tenn.) 
Terrell v. Ingersoll, 10 Lea 


77; Winslow v. Mulchey, 
(Tenn. Ch. A.) 35 SW 762. 
2. Terrell v. Ingersoll, 10 Lea 


,(Tenn.):. 77. 

Assent and waiver of right to ob- 
ject see supra §§ 104, 105. 

83. Terrell v. Ingersoll, 
(Tenn.) 77. 

Waiver of giving of security by re- 
ceiver see supra § 104. 

4. See infra §§ 225, 226. 

Good faith and prudence in general 
see supra § 209. 


5. U. S.—Missouri, etc., Interurban 
R. Co. v. Edson, 198 Fed. 819, 117 CCA 
461. 


10 Lea 


Ala.—Montgomery v. Enslen, 126 
Ala. 654, 28 S 626. 
Ark.—Chipman v. Cook, 169 Ark. 


NOM 2 SW Bt. 7. 

Cal.—Tapscott v. Lyon, 103 Cal. 297, 
STP a225; 

Colo.—Eskridge v. 
Colo. A. 562, 34 P 482. 

Fla.—John H. McGowan Co. v. In- 
galls, 60 Fla. 116, 53 S 952. 

Ga.—Ball v. Mapry, 91 Ga. 781, 18 
-SE 64, 

ill.—Bothman vy. Lindstrom, 221 Ill. 
A. 262; Reardon v. Youngquist, 189 


Rushworth, 3 


RECEIVERS 


So as 


question.* 


[53 Olde aze 


or not a receiver is immune from personal lability 
for acts done and losses incurred in the administra- 
tion of the estate committed to his charge depends 
upon the authority conferred upon him and his good 
faith and prudence in the acts and transaction in 


[§ 225] b. Personal Immunity. In general, the 
order and direction of the court by which he was 
appointed is sufficient protection to a receiver,’? even 
though the order is erroneous® or is subsequently re- 
versed,’ except where he acts in bad faith or con- 
ceals material facts from the court,® and except as 
against the real party in interest, where such party 
was not bound by the order and the receiver had no- 
tice of his rights.® 
lable for acts done and losses sustained in adminis- 


So a receiver is not personally 


tering an estate pursuant to such orders and direc- 


Ill. A. 8; Heise v. Starr, 44 Ill. A. 406. 


Ind.—Henry v. Claffey, 189 Ind. 609, 
127 NE 193, 14 ALR 360. 


Iowa.—How v. Jones, 
14 pa 193. 


an.—Rouse v. Harry, 55 Kan. 
40 *e 1007. 


gore v. Robinson, 5 Ky. 


60 Iowa 70, 
589, 
Op. 


La.—Killeen Ne peglands etc., Co., 157 
La. 566, 162 S 6 


Minn. Seceie a ‘Nat. Bank v. Reno, 
172 Minn. 35, 214 NW 886; Schmidt v. 
Gayner, 59 Minn, 303, 61 NW 333, 62 
NW 265. 


Miss.—uvU. S. 
McCain, 
[eit Cyc]. 

N. J.—Vanderbilt v. Central R. Co., 
43 N. J. Eq. 669, 12 A 188. 


N. Y.—In re Home Provident Safety 
Fund Assoc., 129 N. Y. 288, 29 NE 323; 
Willis v. Sharp, 124 N. Y. 406, 26 NE 
974; Pierce v. Lees, 17 App. Div. 346, 
45 NYS 294; Matter of Home Provi- 
dent Safety Fund Assoc., 15 NYS 211; 
Corey vy. Long, 12 AbbPrNS 427, 43 
HowPr 492 [aff 53 N. Y. 641]. See 
Pfeffer v. Kling, 58 App. Div. 179, 68 
NYS 641 [aff 171 N. Y. 668, 64 NE 
1125] (where a receiver of property 
collected rents, and, in-~ accordance 
with the order confirming his sale of 
the property, paid the balance of the 
rent, after paying expenses, to the at- 
torney for defendant in the creditor’s 
action in which he was appointed, he 
is not liable for damages for such 
rents, either personally or as receiver, 
in ejectment by the owner against him 
and one claiming the property by vir- 
tue of the receiver’s sale). 

N. C.—Alston v. Massenburg, 125 N. 
C. 582, 34 SE 633 

Oh.—State v. Columbus Packing Co., 
25 OhNPNS 307. 

Okl.—McKennon v. Pentecost, $8 Okl. 
ie OOMEe eo Oe 

Pa.—In re Miller, 277 Pa. 336, 121 
A 98. 

Ss. C.—State v. Port Royal, ete., R. 
Co., 45 S. C. 464, 23 SH 380. 

Tenn.—Newman v. Davenport, 9 
Baxt. 538. 

Tex.—Corsicana First Nat. Bank v. 
Cohen, (Civ. A.) 55 SW 530. 

Utah.—U. S. v. Church of Jesus 
Christ of Latter Day Saints, 6 Utah 9, 
21 P 503-524. 

Va.—Barton v- Ridaeweayt 
162, 23 SE 226. 

Wash.—Vasele v. Grant St. Electric 
R. Co., 16 Wash. 602,48 P 249. 

W. Va.—Hyre v. Johnson, 107 
Va. 524, 149 SE 385, 64 ALR 1536. 


Fidelity, ete., Co. 
136 Miss. 30, 101 S 197, 198 


92 Va. 


tions of the court,t® provided he acts in good faith 


Wis.—Harrigan y. Gilchrist, 121 
Wis. 127, 99 NW 909. 

And see cases infra notes 6, 7. 

Supervision and instructions of 


Cone in general see supra §§ 168- 
ey 

6. Biggs v. Robinson, 5 Ky. Op. 16; 
U. S. Fidelity, ete., Co. v. McCain, 136 
Miss. 30% 101 S 197, 198) [eit. Cyel; 
Platt v. New York, etc., R. Co., 170 
N. Y. 451, 68 NE 532; Coe v. Paterson, 
122 App. Div. 76, 106° NYS 659, 123 
App. Div. 914, 108 NYS 1127; Hyre v. 
Johnson, 107 W. Va. 524, 149 SH 385, 
64 ALR 1536. 


7. U. S.—Hovey v. Me Donald, 109 
U.S. 150, 3 SCt 136, 27 L. ed. 88 


Ark.—Chipman vy. Cook, ne. Ark, 
1012, 277 SW 37. 


La.—Killeen v. Boland, Gschwind 
Co., 157. la. 566, 102,S 672. 

Miss.—U. S. Fidelity, ete, Co. v. 
McCain, 136 Miss. 30, 101 S 197, 198 
{eit Cye]. 

N. Y.—Lesster v. Lawyers’ Surety 
Co., 50 App. Div. 181, 63 NYS 804. 

8. Gutterson vy. Lebanon Iron, etce., 
Co., 151 Fed. 72; Killeen v. Boland, 
Gschwind Co., 157 La. 566, 102 S 672. 


[a] Thus receivers appointed 
merely to carry on the business of a 
corporation and keep it a going con- 
cern at suit of creditors will he 
charged with personal liability for 
money paid out in satisfaction of 


‘debts of the company having no re- 


lation to,the conduct of the business, 
although such payments were author- 
ized by the court on their ex parte ap- 
plication, where their representations 
that they were in funds to make the 
payments without detriment to the 
business were untrue, and they were 
in fact conducting the business at a 
loss, and contracting indebtedness 
which they had no means of paying. 


Gutterson v. Lebanon Iron, etce., Co., 
151 Fed. 72. 
9. Peo. v. Family Fund Soc., 31 
App. Div. 166, 52 NYS 867. 
10. U. S.—Rosso vy. Freeman, 30 
F. (2d) 826. 
Ala.—Montgomery v. Enslen, 126 


Ala. 654, 28 S 626. 

Ark.—Chipman vy. Cook, 169 Ark. 
1012, 277 SW 37. 

Colo.—Eskridge v. Rushworth, 3 
Colo. A. 562, 34 P 482. 

Ga.—Ball v. Mabry, 91 Ga. 781, 18 
SE 64. 

Ill.—White v. Chicago, ete., 
196 Ill. A. 459. 

Iowa.—Sloan v. Central Iowa R. Co., 
62 Iowa 728, 16 NW 381. 

La.—Killeen v. Boland, Gschwind 
Co., 157 La. 566, 102 S 672. 


Co, 


174 [53 C.J.] 


and with ordinary care and prudence." 
ceiver, acting in good faith and within the authority 
conferred upon him, is not liable in his personal ca- 
pacity for losses resulting from pursuing ordinary 
business customs,!2 or from mere mistake of judg- 
ment,'® or failure to insure property’* or to sue for 
a debt;!° nor is he personally liable for the amount 
of debts which he found uncollectable in the exer- 
cise of reasonable diligence,!® or for failure to take 
possession of lands pending the outcome of test cases 
against persons claiming other property under sim- 
ilar cireumstances;!* in continuing and conducting 


Minn.—Schmidt v. Gayner, 59 Minn. 
303, 61 NW 333, 62 NW 265. 


N. J.—Vanderbilt vy. Central R. Co., 
43 N. J. Eq. 669, 12 A 188. 


N. Y.—Metropolitan L. Ins. Co. v. 
Sanborn, 34 Misc. 531, 69 NYS 1009. 
See Alexis v. Koehler, 119 NYS 664 
(apparently applying the rule). 

Tex.—Brown v. Gay, 76 Tex. 444, 13 
SW 472. 


Wash.—Vasele v. Grant St. Electric 
R. Co., 16 Wash. 602, 48 P 249. 


And see cases infra notes 11-30. 


‘Liability of estate for receiver’s of- 
ficial acts see supra § 223. 


1l. U. S—Huxley v. Hayes, 201 
wee S99i9 120 “CCA 4135 laff 191) Med: 

Ark.—Oil Fields Corp. v. Meek, 179 
Ark. 56, 16 SW (2d) 181. 


Paes eon v. Keener, 23 Ill. A. 


Iowa.—How v. Jones, 60 Iowa 70, 14 
NW 193. 


_ La.—Reynaud v. Uncle Sam Plant- 
ing, ete, Co., 158 La. 1083; 105+-S 72. 


Minn.—State v. Germania Bank, 106 
Minn. 539, 118 NW 686; State v. Ger- 
mania Bank, 106 Minn. 164, 118 NW 
683, 130 AmSR 599. 


N. J.—Powers v. Londridge, 38 N. J. 
Eq. 396; In re Union Bank, 37 N. J. 
Eq. 420 [aff 38 N. J. Eq. 265). 


N. Y.—Brett v. Brett, 4 NYSt 704. 


N. C.—Alston v. Massenburg, 125 N. 
C. 582, 34 SE 633. 


Pa.—In re Miller, 277 Pa. 336, 121 A 
98; Traction Materials Co. v. Pitts- 
burgh, etc., R. Co., 261 Pa. 162, 104 A 
554; Traction Materials Co. v. Pitts- 
ee etc, R:- Co., 261 Pa. 153, 104 


Tex.—Hamm y. Stone, etc., Live 
Res Co., 13 Tex. Civ. A. 414, 35 SW 


BR eee Ye & ke eee of Jesus 
rist o atter Da aints, 6 Ut 
9, 21 P 503-524. Mt a2 
Va.—Barton y. Ridgeway, 
162, 23 SE 226. y * 
Wash.—Chandler v. Cushing-Young 
Shingle Co., 13 Wash. 89, 42 P 548. a3 


W. Va.—U. S. Blowpipe Co., 61 5 
Va. 191, 56 SE 345. obs 2 Vi 


Eng.—Knight v. Plimouth, 3 Atk. 
480, 26 Reprint 1076, Dick. 120, 21 Re- 
print 214. 


And see cases infra notes 12-30, 


[a] Advice of counsel.—(1) In 
matters involving legal questions 
which make it necessary for a receiv- 
er to take advice of counsel, and 
where competent counsel is employed 
and his advice is followed in good 
faith, the receiver is not liable for 
resulting loss. State v. Germania 
Bank, 106 Minn. 539, 118'NE 686; 
State v. Germania Bank, 106 Minn. 
164, 118 NW 683, 130 AmSR_> 599, 
(2) Where a receiver acts upon the 
advice of his attorneys in applying 
for leave to compromise suits, the 
court acting upon such application in 
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Thus a re- 


reliance upon such attorneys, he will 
be held blameless without regard to 
the good or bad faith of the attor- 
neys), (U.0 Suucy.. ‘Church “of wWesus 
Christ, etc., 6 Utah 43, 21 P 506. 


Duty as to care and prudence in 
Came hae Meg of property see supra § 
09. 


12. Heffron v. Rice, 149 Ill. 216, 36 
NE 562, 41 AmSR 271; McKennon v. 
Pentecost, 8 Okl. 117, 56 P 958; Knight 
v. Plimouth, 3 Atk. 480, 26 Reprint 
1076, Dick. 120, 21 Reprint 214. 

[a] Rule applied.—(1) A receiver 
of an opera house is not chargeable 
with the value of its use on occasions 
when he donated it for charitable and 
social purposes, where he had received 
nothing for its use and it is not shown 
that he would have received anything 
or that the property would have been 
so used if he had required compensa- 
tion, and where it is customary for 
ordinarily prudent owners of similar 
property to donate the use of the 
same for such purposes. McKennon v. 
Pentecost, 8 Okl. 117, 56 P 958. (2) 
The receiver of a hotel conducting 
the business thereof is not personally 
liable for the loss of twenty-five dol- 
lars caused by cashing a- worthless 
cheek for one of the guests of the 
hotel, such advances to guests not be- 
ing unusual among hotel managers. 
Heffron v. Rice, 149 Ill. 216, 36 NE 
562, 41 AmSR 271. (3) Where a re- 
ceiver, having collected a large sum 
of money in rents, thought it unsafe 
to remit the money to London and 
therefore delivered it to a tradesman 
and took bills of exchange from him 
drawn on persons in London, having 
no reason to doubt the safety of the 
funds by such transaction, the receiv- 
er should not be obliged to make good 
the loss caused by the subsequent 
bankruptcy of the drawer of the bills. 
Knight v. Plimouth, 3 Atk. 480, 26 
pepping 1076, Dick. 120, 21 Reprint 

14, 

13. Mechanics’ Trust Co. v.. Ens- 
minger Lumber Co., 27 F.°(2d) 877; 
Hynes v. McDermott, 14 Daly 104, 3 
NYSt 582; Brett v. Brett, 4 NYSt 
704; Semans v. United Lumber Co., 
281 Pa. 404, 126 A 776; Harrigan v. 
Gilchrist, 121 Wis. 127, 99 NW 909. 


14. Hamm vy. Stone, ete. Live 
oe ke Co., 138 Tex. Civ. A. 414, 35 SW 
427. 

; ich and duty to insure see supra 

15. Strauss v. Casey Mach., 
CORN GNende Oh.) OG Amo S8 
v. Pettyjohn, 79 Va. 327. 


ete, 
Reynolds 


16. In re Miller, 277 Pa. 336, 121 A 
aor McDowell’s App., 4 Pennyp. (Pa.) 
17. U.S. v. Church of Jesus Christ, 


ete.,'6 Utah’ 9) 43,21 P 508, 524. 


18. Kennebee Box Co. vy. O. S. 
Richards Corp., 7 F. (2d) 290 [rev 299 
Fed. 874]; Pusey v. Pennsylvania 
Paper Mills, 173 Fed. 629 [aff sub nom, 
Newhall Engineering Co. v. Egolt, 
185 Fed. 482, 107 CCA 581]; Glenn v. 
Martin, 208 Ala. 247, 94 S 351; Oil 
Fields Corp., v. Meek, 179 Ark. 56, 16 


[§ 225 


a business he is not liable in his personal capacity for 
failure to make a profit or for losses incurred,'* pro- 
vided such business is discontinued when its unprof- 
itableness becomes apparent,!® nor is he so lable, 
in conducting a business, for failing to obtain the. 
best possible price for his product;?° and, where 
he has selected his employees with due care, he is 
not personally liable for their misappropriation of 
funds of the estate?! or their negligence in matters 
necessarily or properly committed to them in the 
management of the trust property.?*, 
receiver is not personally liable on authorized con- 


Similarly, a 


SW (2d) 181; German Nat. Bank v. 
Young, 114 Ark. 370, 169 SW 1178; 
Semans v. United Lumber Co., 281 
Pa. 404, 126 A 776; In re Miller, 277 
Pa. 336, 121 A 98; Pennsylvania En- 
gineering Works v. New Castle Stamp- 
ing Co., 259 Pa. 378, 103 A’ 2153 .Me- 
Dowell’s App., 4 Pennyp. (Pa.) 384. 


{a] Operation of railroad.—The 
mere fact that a railroad was operated 
at a loss by a receiver is not suffi- 
cient to charge him personally with 
the loss so incurred, especially as 
railroads being common carriers and 
subject to the orders of the Inter- 
state Commerce Commission and the 
state Public Service Commission, are 
required to be kept functioning and 
available for the carrying of passen- 
gers and freight. Semans vy. United 
Lumber Co., 281 Pa. 404, 126 A 776. 


[b] Loss and expenses caused by 
parties. Where a receiver at the so- 
licitation of both partners, and acting 
in good faith and under the advice of 
counsel, continued a business at a 
loss, an'd being prevented by the active 
interference of the partners from -ef- 
fecting a sale of machinery and a 
patent, stored and insured the machin- 
ery at a considerable, although not 
unreasonable, expense, he ought not 
to be surcharged with losses incurred 
in continuing the business or the 
amount expended for storage and in- 
surance. McDowell’s App., 4 Pennyp. 
(Pa.) 384. 


[ec] Losses pending notice and ap- 
plication to terminate business.—A 
receiver continuing a business at the 
instance of the creditors who finds 
its further continuance unprofitable 
to the estate is not chargeable with 
Josses incurred in the period reason- 
ably necessary to give notice to the 
creditors of his intention to apply to 
the court for permission to terminate 
the business, so that they may be 
heard on the question. Kennebec Box 
Co. v. O. S. Richards Corp., 7 F. (2d) 
290 [rev 299 Fed. 874]. 


Liability for negligent operation or 
mismanagement see infra § 226. 


19. Liability for knowingly con- 
Sao a business at a loss see infra 


20. Oil Fields Corp. v. Meek, 179 
Ark.. 56, 16 SW (2d) 181. 


21. Powers v. Oudridge, 38 N. J. 
Eq. 396; In re Union Bank, 37 N. J. 
Eq. 420 [aff 38 N. J. Eq. 265]; In re 
Miller, 277 Pa. 336, 121. A 98. Contra 
uot v. Ewan, 93 Fed. .80, 35 CCA 


22. U. S.—Gray v. Grand Trunk 
Western R. Co., 156 Fed. 736; Ameri- 
can Bonding, ete., Co. v. Baltimore, 
ete, Re Co... 124.Beds S66, 60 CGA 52 
[certiorari den 191 U. S. 575 mem, 24 
SCt 846 mem, 48 L. ed. 308 mem]; 
Davis v. Duncan, 19.Fed. 477; Farm- 
ers’ L. & T. Co. v.. Central. Iowa: R. 
Co., 77 Fed. 537, 2) McCrary 181: 

Ga.—Ball v. Mabry, 91 Ga. 781, 18 
SE 64. 


Ill.—MecNulta v. Lockridge, 137 Ill. 


270, 27 NE 452, 31 AmSR 362 [aff 
141 US iS. 324,12 (SCtwiles sbeiomeds 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tracts made in good faith by him as receiver?* or 
by his employees as such in the course of their du- 
ties,** nor for the price of goods purchased?* or the 
amount of debts contracted?® by him in his official 
capacity in the authorized conduct of a business; 
nor is he liable personally for the amount of duly 
authorized disbursements,?7 and the mere fact that 
his expenditures for a proper and necessary purpose 
are somewhat larger than might be necessary under 
ordinary conditions does not impose liability upon 
a receiver where prompt action was required and 
there was no bad faith.2* He cannot be held per- 
sonally liable for conversion of property which comes 
legally and under the order of the court, into his 
possession as receiver.*® Failure to resist an ad- 
judieation of bankruptcy against a creditor of the 
insolvent cannot impose personal liability upon the 
receiver where it is undeniable that an act of bank- 
ruptey was committed.®° 

Void order. An order of the court which is en- 
tirely void, for want of power to make it,?1 affords 
no protection to the receiver and he acts thereunder 
at his peril.°? 

[§ 226] c. Personal Liability.** 


ee Ty 


If a receiver 


Kloepher v. Osborne, 177 Ill.| Wash. 


351, 


654, 


ae: Sesestran v. Claffey, 
609, 127 NE 193, 14 ALR 360 


Iowa.—Sloan vy. Central Towa R. Co., 


189 Ind. 
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149 P 17, AnnCas1917B 
(2) Employment and compensa- 
vio of attorneys see supra §§ 220, 


Power of receiver to contract in| 18°. 
general see supra §§ 196-207. 


[53 -C. Je} 17) 
goes outside the plain letter of his authority as con- 
tained in the governing statutes and the orders of the 
court by which he is appointed,** or if he is negli- 
gent or fails to perform the duties thereby imposed 
upon him,®° or if the assets of the estate are wasted 
or misappropriated, or their full value is not realized, 
by reason of his misconduct or bad faith,?® he must 
bear the consequences and will be personally charged 
with the resulting loss. Thus a2 receiver is chargeable 
personally with any loss of funds of the estate in- 
vested by him in any manner other than that direct- 
ed by the court;** he is personally lable for any 
uncollected assets of the estate which could have 
been collected by the exercise of reasonable dili- 
gence;°* where, having funds available, he fails 
to pay taxes promptly, he is liable in his personal 
capacity for a penalty imposed for such delay;*° 
and knowingly or negligently paying a fictitious 
value for property-purechased renders the receiver 
personally lable for the excess.t° If a receiver, 
without authority so to do, carries on or conducts a 
business committed to his charge, he is personally 
liable for any losses sustained’ therein;#! and if, 
being authorized to conduct a business, he is guilty 


Fed. 499, 39 CCA 132. 


Ark.—Campbell v. Hargraves, 
Ark. 492, 26 SW (2d) 876 


Ky.—Jones v. Hudson, 6 Ky. Op. 


181 


ee ee re Augell, 131 Mich. 345, 


of the estate. 


62 Iowa 728. 
Minn.—Erskin v. Mellrath, 60 24, 
pane 485, 62 Nw 1130 


N. J.—Vanderbilt v. Central R. Co., 
43° Noes EG. 669/12 A 188: (kerr v, 
Little, 39 N. J. Eq. 83. 


N, Y.—Cardot v. Barney, 63 N. Y. 
281, 20 AmR 538; Camp v. Barney, 4 
Hun 373, 6 Thomps. & C. 622; Frede- 
rick _A. Stokes Co. v. Carell, 138 
NYS 536. 


Acts of employees as Ba ibaa to 
‘receiver see supra § 216 


eset Ae S.—Haines v. Buckeye 
Wheel Co., 224 Fed. 289, 139 CCA 525 
[reh den 233 Fed. 665, 147 CCA 473]; 
In re Kalb, etc., Mfg. Co., 165 Fed. 
895, 91 CCA 573; American Bonding, 
etc., Co. v. Baltimore, etc., R. Co., 124 
Fed. 866, 60 CCA 52 [certiorari den 
191 U. S. 575 mem, 24 SCt 846 mem, 
48 L. ed. 308 mem]; 
T. Co. v. Central Iowa R. Co., 
537, 2 McCrary 181. 


- Fla.—John H. McGowan Co. v. In- 
galls, 60 Fla. 116, 53 S 932. 


*Tll—Leman v. Steele, 167 Ill. A. 
190. 

N.  Sorachard v. Reid, 118 App. 
Div. 304, 108 NYS 521 [aff 195 N. Y. 
530, 88 NE 2132). 

Pa.—Pennsylvania Engineering 
Works v. New Castle Stamping Co., 
259 Pa. 378, 103 A 215. 

Tenn.—Newman vv. 
Baxt. 538. 

Wash.—wWillett v. Janecke, 85 Wash. 
654, 149 P 17, AnnCas1917B 351. 


See Lazear v. Ohio Valley Steel Fdy. 
‘Co., 65 W. Va. 105, 63 SE 772 (per- 
sonal liability on a contract should 
not be imposed upon the receiver 
where no pleading or proofs justify 
such action). 


[a] Attorneys’ fees.—(1) Where a 
receiver, having employed attorneys 
under order of court, endeavored in 
good faith, the attorneys participat- 
ing, to secure a proper allowance for 
their services, he is not personally 
liable for a claimed excess of the val- 
ue of such services over the amount 
allowed by the court from the funds 
Willett v. Janecke, 85 


Farmers’ L. 
qT Fed. 


Davenport, 9 


Kerr v. Little, 39 N. J. Eq. 83. 


Contracts of employees as binding 
on receiver see supra § 216 


25. Hillsborough Grocery Co. v. 
Ingalls, 60 Fla. 105, 53 S 930; Ol- 
pherts v. Smith, 54 App. Div. 514, 66 
NYS 976 [aff 173 N. Y. 593, 65 NE 
1120]; Nason Mfg. Co. v. Garden, 52 
App. Div. 363,-65 NYS 147; Sager 
Mfg. Co. v. Smith, 45 App. Div. 358, 
60 NYS 849 [aff 167 N. Y. 600, 60 NE 
1120]. 

26. Pennsylvania Engineering 
Works v. New Castle Stamping Co., 
259 Pa. 378, 103 A 215. 

Power of receiver conducting busi- 
ness to make expenditures and in- 
cur indebtedness see supra § 214. 


27. Hyre v. Johnson, 107 W. Va. 
524, "149 SE 385, 64 ALR 1536. 


28. Utica Partition Corp. v.’ Jack- 
son Constr, Co., 201 App. Div. 376, 194 
NYS 303 [app dism 236 N. Y. 638 
mem, 142 NE 316 mem]. 


29. Montgomery v. Ensler, 126 Ala. 
654, 28 S 626; Tapscott v. Lyon, 103 
Cal. 297, 37 P 225; Remington Paper 
Ces ye Watson, 49 La. Ann. 1296, 22 
S355. 


30. Oil Fields Corp. v. Meek, 179 
Ark. 56, 16 SW (2d) 181. 

31. See supra § 168. 

32. Lyons-Thomas Hardware Co. 
v. Perry Stove Mfg. Co., 88 Tex. 468, 
27 SW 100; Seagraves v. Green, 116 
Tex. 220, 288 SW 417 


33. Enforcement of liability see in- 
fra §§ 543-558. 

34. Joost v. Bennett, 123 Cal. 424, 
56 P 43; Meyer v. Lexow, 1 App. Div. 
116, 37 NYS 67; Rogers v. Wendell, 
54 Hun 540, 7-NYS 781, 8 NYS 515; 
Sayles v. Jourdan, 50 Hun 604, 2 NYS 
827 [aff 121 N. Y. 685, 24 NE 1098]; 
Metropolitan L. Ins. Co. v. Sanborn, 
34 Misc. 531, 69 NYS 1009; Appleton 
v. Welch, 20 Misc. 348, 45 NYS 751; 
Oklahoma Sheep, etc., Co. v. Hastings, 
80 Okl, 109, 184 P 223, 225 [quot Cyc]; 
McCay v. Black, 14 Phila. (Pa.) 635. 


Source and extent of receiver’s au- 
thority see supra § 174 


35. U. S.—Kirker v. Owings, 98 


91 NW 61 


N. LS Gee v. Clapp, 49 Hun 195, 
RINGS S 911.08 7 NYS 495 SLatt 12.5) Ney. 
693 mem, 26 NE’ 751 mem]. 

Okl.—Oklahoma Sheep, etc., Co. 
Hastings, 80 Okl. 109, 194 P 223, 995 
[quot Cyc]. 

Pa.—Pennsylvania Engineering 
Works v.. New Castle Stamping Co., 
259 Pa, 378, 103 A 215. 

Tenn.—Downs v. Allen, 10 Lea 652. 

W. Va.—U. S. Blowpipe Co. v. 
Spencer, 61 W. Va. 191, 56 SE 345. 

Eng.—In re Skerretts, 2 Hog. 192. 

Can.—Plisson v. Duncan, 36 Can. 
S. C. 647 [rev 1 WestLR 359]. 

36. Mass.—Com. vy. Eagle F. Ins. 
Co., 14 Allen’ 344. 

Minn.—In re Shea, 57 Minn. 415, 59 
NW 494. K 
OT Wea aa v. Cassidy, 55 Miss. 
oO 

Pa.—Pangburn v. American Vault, 
etc., Co, 205" Pan93,954, A 508: 

W. Va.—U. S. Blowpipe Co. v. 
Spencer, 61 W. Va. 191, 56 SE 345. 
Wis.—Harrigan v. Gilchrist, 

Wis. 127, 99 NW 909. 
Bie Carr v. Morris, 85 Va, 21, 6 SE 
gravenbnent of funds see supra § 
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38. Higgins v. 
227, 151 SW 391; 
Smith Constr. Co., 
76; 
384. 


39; Utica | Partition Corp. v. Jack- 
son Constr. Co., 201 App. Div. 376, 194 
NYS 303 [app dism 236 N. Y. 638 
mem, 142 NE 316 mem]. 


40. Traction Materials Co. v-: 
Pittsburgh, ete. Ri, Co. 261 vPanade2 
104 A 554; Traction Materials Co. 
Ve pittsburgh, ete; “R. Cos) 26iwma: 
153, 104 A 552. 

41. Villere.v. New Orleans Pure 
Milk Co., 122 La. 717, 48 S 162; De la 
Rosa v. Ortega, 48 Philippine 605, 
610 [cit Cyc]. 

Authority of receiver to conduct and 


Shields, 151 Ky. 
Tenth Nat. Bank v. 
242 Pa. 269, 89 A 
McDowell’s App., 4 Pennyp. (Pa.) 


WG [53 °C.J-] 
of negligence or mismanagement,** or continues to 
operate the business with knowledge that it is un- 
profitable or losing money,*® he is likewise liable in 
his personal capacity for the resulting loss. 


Contracts and indebtedness.*4 It has been laid 
down, as a general rule, that a receiver is liable in his 
personal capacity for an indebtedness or expense 
which he was without authority to ineur,?® and that 
is he makes a contract without authority, or in ex- 
cess of his authority, he is personally obligated by 
the agreement and must answer in his personal ¢a- 
pacity for its performance.*® The rule appears to 
be subject, however, to the qualification that where 
the other contracting party knowingly deals with a 
receiver in his official capacity, and there is no eyi- 
dence of intention that he shall be personally bound, 
the receiver is not personally hable on the contract,** 
in view of the principle that persons contracting with 
a receiver are bound to know the extent of his author- 
ity and deal with him at their peril so far as concerns 
the liability of the trust estate;+® but the mere fact 
that in executing a contract the receiver adds his 
official title to his signature, without anything to in- 
dicate that his liability is to be restricted to his of- 
ficial character, does not relieve him of personal re- 
sponsibility.*® Upon contracts made by a receiver 
in his personal capacity and not as receiver he is, 
of course, personally hable.°° 
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[§§ 226-227 


Property wrongfully taken or held. A receiver 
who wrongfully assumes as such to take or hold prop- 
erty not embraced in the order of his appointment, 
or forcibly to take property from a stranger, is per- 
sonally liable to the owner of such property for his 
acts,°? and to third persons for wrongful acts in con- 
nection with his management thereof ;°? and if, aft- 
er a sale of property of the estate has been made by 
him and confirmed by the court, the receiver remains 
in possession, he is personally liable for the torts of 
his servants, in connection therewith.°* 


Joint receivers.° One of two or more joint re- 
ceivers who negligently permits misconduct on the 
part of his coreceiver is\personally hable with him.°° 


Measure of liability. A receiver is not personally 
liable beyond the actual damage sustained by reason 
of his misconduct.5® Where he has failed to realize 
the full value of property in his custody, under cir- 
cumstances imposing personal liability, he is lable 
only for the real value and not for probable or pro- 
spective profits.°* 

[§ 227] E. Receivers’ Certificates*—1. Definition 
and Nature. Receivers’ certificates are of compara- 
tively recent introduction.®°® They have no prin- 
cipal liable in case of default,°® and bind only the 
fund or property of the insolvent.®® It has been 
said that a receiver’s certificate is a promise to pay a 
definite sum from the receivership fund.®t More 


continue business see supra §§ 212- 
245; 

42. Pennsylvania Engineering 
Works v. New Castle Stamping Co., 
259 Pa. 378, 103 A 215; Covington v. 
Hawes-La Anna Co., 245 Pa. 73, 91 A 
514, AnnCas1915D 1254. 


Nonliability for losses incurred in 
prudent operation of business see su- 
pra § 225. 

43. Cole v. Up-To-Date Tailoring 
Co., 25 OhNPNS 481; Gillespie v. 
Blair Glass Co., 189 Pa. 50, 41 A 1112. 


Duty to discontinue business run 
at a loss see supra § 213 


44. Power to contract and expend 
money see supra §§ 196-207. 


45. Haines v. Buckeye Wheel Co., 
224 Fed. 289, 139 CCA 525 [reh den 233 
Fed. 665, 147 CCA 473]; Peoria Steam 
Marble Works v. Hickey, 110 Iowa 
276, 81 NW 473, 80 AmSR 296; Simp- 
son v. Kerkeslager, 18 Pa. Dist. 510. 


46. In re Kalb, etc., Mfg. Co., 165 
MCCS LUC GAD Dion) Lrask ve Cull, 
30 Oh. A. 386, 164 NE 785; Simpson 
v. Kerkeslager, 18 Pa. Dist. 510; Van- 
ponder v. Kerr, 89 W. Va. 62, 108 SE 
4838, 


[a] Compensation of employee.— 
A receiver is personally liable for the 
compensation of a person employed 
by him without authority. Trask v. 
Cull, 30 Oh. A. 386, 164 NE 785. 


47. Hebard v. Tilley, 134 Ill. A. 1; 
Southern Supply Co. v. Mathias, 147 
Md. 256, 128 A 66; In re Wilson, 252 
Pa, 372, 97 A 453 [rev 24 Pa. Dist. 
314]; Greenough v. Safe Deposit, etc., 
Co., 251 Pa. 522, 96 A 1053. See Car- 
ney v. Averill, 110 Me. 172, 177, 85 A 
494 [cit Cyc] (apparently applying 
the rule); Vansenden vy. Kerr, 89 
W. Va. 62, 108 SE 483 (semble, that 
if one contracting with a receiver 
specially binds himself to look to the 
receivership estate for satisfaction of 
the obligation, the receiver is not per- 
sonally liable on the contract although 
he is without authority to make it). 
But see Peoria Steam Marble Works 


v. Hickey, 110 Iowa 276, 81 NW 473, 
80 AmSR 296 (holding the receiver 
personally liable, although the other 
contracting party dealt with him as 
receiver and knew the contract was 
executed in his representative ca- 
pacity, under the mistaken belief that 
i. receiver had authority to make 
it). 

48. See supra § 200. 

49. Guimarin v. Southern Life, 
CUCs OO: L0G) Searels 0) Sno os 


50. Wolf v. Lovering, 159 Fed. 91, 
86 CCA 281. 


[a] Rule applied.—Where a receiv- 
er of a corporation, being desirous of 
selling a stock exchange seat belong- 
ing to the corporation but held in 
the name of an individual, undertook 
to obtain the holder’s personal signa- 
ture to the notice and transfer re- 
quired by the rules of the stock ex- 
change, he is personally liable to a 
purchaser for failure to obtain such 
signature, the facts being sufficient 
to support a finding that the agree- 
ment was a personal obligation and 
not made as receiver. Wolf v. Lover- 
ing, 159 Wed. 91, 86 CCA 281. 


51. U. S—Curran v. Craig, 22 Fed. 
101; In re Young, 7 Fed. 855, 


Cal.—Staples v. May, 87 Cal. 178, 
25 P 346. 


. Mass.—Hills v. Parker, 
508, 15 AmR 63. 


Mich.—kKenney v. Ranney, 96 Mich. 
617, 55 NW 982; Gutsch v. MeclIlhar- 
gey, 69 Mich. 377, 37 NW 303. 

Mo.—Kirk y. Kane, 87 Mo. A. 274, 


N. Y.—Manning v. Monaghan, 10 
Bosw. 231; St. Paul Hotel Co. v. Se- 
eravie, 43 Miser NG 5070 96 0 IN Yas 130s 
Brein v. Light, 36 Misc. 112, 72 NYS 
pea Dewey v. Finn, 18 NYWklyDig 


Tex.—Brazelton v. J. I. Campbell 
Co., 49, Tex. Civ. A. 218, 108 Sw 770; 
Farmers, etc., Bank v. Scott, 19 Tex. 
Civ. A. 22, 45 SW 26. 


Ont.—Campbell v. Lepan, 19 U. CG. 


111 Mass. 


*By DOUGLAS ROBINSON GRAY (§§ 227-312). 


CPE ole 


Property to possession of which re- 
ceiver is entitled see supra §§ 122-127. 


Remedies against receiver see infra 
§§ 543-558. 


52. Kain v. Smith, 80 N. Y. 458. 


53, Larsen v.4 Uj)S. “Morte, ete: 
Co., 104 App. Div. 76, 93 NYS 610. 


54. Powers and duties in general 
see infra § 178. 


55.) “Com tv Hagler BS tins: ‘Cow £4 
Allen (Mass.) 344. 


56. Stanton v. Alabama, etc., R. Co., 
22 F, Cas. No. 13,296, 2 Woods 506; 
Campbell v. Hargraves, 181 Ark. 492, 
26 SW (2d) 876. 


[a] Death of old and valueless 
livestock.— Where a receiver negli- 
gently failed to care for livestock, so 
that some animals died, but it ap- 
peared that they were old, diseased, 
and in poor condition, he was not 
chargeable with any sum for their 


value. Campbell v. Hargraves, 181 

Ark, 492, 26 SW (2d) 876. 

an0% Demain y. Cassidy, 55 Miss. 
58. Turner v. Peoria, etc., R. Co., 


95 Tl ui34; 35 “AmR 144-5 Central 
Trust Co. v. H. B. Mehring Co., 154 
Md. 477, 141 A 111, 115 [cit Cye]. 


59. Turner v. Peoria, etce., R. Co., 
95 Ill. 184, 35 AmR 144; Sibley Coun- 
ty Bank v. Crescent Milling Co., 161 
Minn. 360, 201 NW 618. 


60. Turner v. Peoria, etc., R. Co.,; 
95 Ill. 134, 85 AmSR 144, See also 
infra § 298. 


[a] Such certificates bind no one 
personally, nor can any action be 
maintained on them against any one; 
only the fund or property under the 
control of the court is bound and that 
only when it is equitable to charge 
such fund with the payment of the 
money evidenced. Turner v. Peoria, 
etcs BS Co: 95 Wil 34 3b. Arey Laas 


61. Cox y. Snow, 47 Ida. 229, 273 
P 933. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


§§ 227-231] 


accurately speaking, however, it is merely evidence 
in the hands of the holder that he is entitled to re- 
ceive from the fund under the control of the court 
the amount specified if the fund is sufficient to pay 
in full all holders of such certificates, or if it is not 
sufficient, then a pro rata share with other such hold- 
ers.°? Such certificates ordinarily constitute a 
charge upon the property paramount to that of other 
claimants,°* but such priority is not always a fea- 
ture of receivers’ certificates.°+ 


[§ 228] 2. Power To Authorize®®—a. In General. 
Courts have the power, in a proper case,®* to author- 
ize the issuance of receivers’ certificates.°* 


Private corporation.°® The power to authorize 
the issuance of receivers’ certificates exists with re- 
spect to private corporations.®® 


Purpose of issue. The fundamental purpose for 
which receivers’ certificates may be issued is pres- 
ervation of the assets of the insolvent,’® and courts 
are ordinarily empowered to authorize issuance of 
certificates for this purpose.*+ While it has been 
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erly issued only when the preservation of the prop- 
erty presents an urgent necessity therefor,’” there 
is no fixed and inflexible rule defining the precise pur- 
poses in all eases for which certificates may be is- 
sued,** and certificates may properly be issued for 
purposes other than preservation under limitations 
elsewhere explained.*4 j 


[§ 229] b. Delegation of Power. The court can- 
not delegate its discretion with respect to issuance of 
receivers’ certificates.7° 


[§ 230] c. Exercise of Power.*® Exercise of the 
power to authorize the issuance of receivers’ certifi- 
cates” rests in the discretion of the court.7® 


Ratifying authorization by another court. A court 
subsequently acquiring jurisdiction may authorize 
receivers’ certificates by ratifying the action of an- 
other court in previously authorizing their issu- 
ance.’® 

Lack of sufficient available means to pay the cer- 
tificate issued does not necessarily show an improp- 
er exercise of the power to issue them.®° , 


stated in general terms that certificates may be prop- [ 231] 3. Issuance—a. In General. Without an 
62. In re Burkhalter, 179 Fed. 403;{ North Branch Transit Co., 44 Pa. Co. 74. See infra §§ 258-271. ‘ 
Fidelity Ins., etc., Co. v. Shenandoah | 473. 75. Union ‘Trust, etc. Bank v. 
Tron Co., 42 Fed. 372; Union Trust Porto Rico.—Gregg Co., Ltd. v. Utu- | Southern Tract. Co., 283 Fed. 50 [cer- 
Ze SN ae Gon ‘ Roe ado Sugar Co., 8 Porto Rico Fed. 411.| tiorari den 260 U. S. 744 mem, 43 SCt 
a ens Peay Bie Cae og Ss. C.—State v. Port Royal, etc., R.| 166 mem, 67 L. ed. 492 mem]. 
Crawford, 141 Ill. A. 276; Sibley Conr4s SWCy 41s zoe SHsCs, [a] Judgment of receivers.—In re- 


County Bank vy. Crescent Milling Co., 
161 Minn. 360, 201 NW 618. 


[a] “It is not a substantive obli- 
gation, but is mere evidence of an in- 
debtedness proven against an estate 
under an administrative order for the 
purpose of administering the estate, 
and entitles the holder to a distribu- 
tive share when the amount thereof 
has been determined and distribution 
ordered.” McCarthy v. Crawford, 141 
Ty AS 27:6, 285. 

Expenditures, loans, and advances 
generally see supra §§ 196-207. 

Negotiability and transfer see in- 
fra §§ 246-250. 

63. Sibley County Bank vy. Crescent 
Milling Co., 161 Minn. 360, 362, 201 
NW 618. 

“They are usually by their terms, 
as here, made a paramount lien on 
the property.” Sibley County Bank 
v. Crescent Milling Co., supra. 


Priority generally see infra §§ 252— 
96. 


64. Cox v. Snow, 47 Ida. 229, 273 
JEx ABBY, 
65. Authority to give certificates 
priority see infra § 253. 
Receiver’s power to issue see infra 
§ 231. 
66. 
ae 


Exercise of power see infra § 


U. S.—Wallace v. Loomis, 97 

2% 146, 24 L. ed. 895; Illinois Steel 

GS, Vv. Ramsey, 176 Fed. 853, 100 CCA 

3823; Hanna v. State Trust Co., 70 Fed. 
2, 16 CCA 586, 30 LRA 201. 


Ala.—American Big Four Storage 
Warrant Co. v. German, 126 Ala. 194, 
28 S 603, 85 AmSR 2i. 

Ida.—Cox v. Snow, 47 Ida. 229, 273 
Posse 

Tll.— Vandalia v. St. Louis, ete., R. 
Co., 209 Ill. 73, 70 NE 662. 
aia ECUSt CO: vs EL. 
Mehring Co., 154 Md..477, 141 A 111. 


N. Y.—Raht v. Attrill, 106 N. Y. 423, 
3 NE 282, 60 AmR 456, 20 AbbNCas 
26. 


Pa.—Columbia, ete., Electric Co. v 
(53 C. J.—12] 


Va.—Osborne v. Big Stone Gap Col- 
liery Co., 96 Va. 58, 30 SE 446. 

[a] ‘fhe overwhelming weight of 
authority supports the power of 
courts to authorize their issuance ina 
proper case.’ Central Trust Co. v. 
H. B. Mehring Co., 154 Md. 477, 487, 
141 A 111. 


Power to mortgage see supra § 156. 


68. As affecting priority see infra 
§§ 260, 263, 267. 


69. Cox v. Snow, 47 Ida. 229, 234, 
273 P 933; Fleming v. Anderson, 220 
Ill. A. 570; Sibley County Bank v. 
Crescent Milling Co., 161 Minn. 360, 
201 NW 618; Matter of Westchester 
County Brewery, 73 Misc. 352, 131 
NYS 16. 


“Fundamentally the courts have as 
much power to issue receiver’s certifi- 
cates in the case of a strictly private 
enterprise as in the case of a quasi- 
public one.” Cox v. Snow, supra. 

70. Illinois Steel Co. v. Ramsey, 
176 Fed. 853, 100 CCA 323; Berwind- 
White Coal Min. Co. v. Borinquen 
Sugar Co., 6 Porto Rico Fed. 258; El- 
lis v. Vernon Ice, etc., Co., 86 Tex. 109, 
23 SW 858. 

71. Furlong v. Montgomery Rapid 
Transit Co., 20 Pa. Dist. 775. 


[228 INeres Cort. (aka. PR DISt LDS 0. 


[a] Urgent necessity shown for is- 
suance of-certificates. Pennsylvania 
Steel Co. v. New York City R. Co., 161 
Fed. 787 (in amount of three million, 
five hundred thousand dollars); Bliss 
vy. Linden Cemetery Assoc., 90 N. J. 
Eq. 404, 107 A 594 [aff 91 N. J. Ea. 
SH 109 A 500] (where receiver of 
cemetery association has not enough 
money to pay operating expenses and 
allowances for services and counsel 
fees, he will be permitted to borrow 
on his certificates to supply the de- 
ficiency). 

Presentation of proof to court see 
infra § 232. 

Purposes for which authorized as 
affecting priority see infra § 258. 

73. Davis v. Alton, etc., R. Co., 180 
Tll. A. 1, 17 [quot Cyc]; Rochester 
Trust, ete., Co. v. Rochester, 
Co., 29 Misc. 222, 60 NYS 409. 


etc., 


ceivership proceeding, an order made 
before any lienholders had intervened 
authorizing receivers to issue certifi- 
cates up to specified amount “from 
time to time as in their judgment they 
may deem necessary’? was improvi- 
dent and illegal since the court could 
not delegate the right to exercise dis- 
cretion with respect to issuance of 
certificates. Union Trust, ete., Bank 
v. Southern Tract. Co., 283 Fed. 50 
[certiorari den 260 U. S. 744 mem, 43 
SCt 166 mem, 67 L. ed. 492 mem]. 


76. To make prior lien see infra 
§§ 256, 257. 


77. See supra § 228. 


78. Title Ins., etc., Co. v. California 
Dev. Co., 171 Cal. 227,152 PB 564: 


Discretionary disturbance of exist- 
ing liens see infra § 256. 


79. Crosby v.: Morristown, etc., R. 
Co., (Tenn. Ch. A.) 42 SW 507. See 
Postal Tel. Cable Co. v. Vane, 80 Fed. 
961, 26 CCA 342 (where it appears 
that an order of a state court author- 
izing the issue of certificates and the 
execution of a mortgage to secure 
them was ratified and confirmed in a 
federal court in another state when 
the same receiver was appointed). 


[a] Ratification by state court of 
issue by federal court.—Where there 
were suits pending in the federal 
court and the state court for the ap- 
pointment of a receiver of the same 
railroad, upon jurisdiction subse- 
quently being wholly assumed by the 
state court it was within its power 
to authorize the issuance of certifi- 
eates by ratifying the acts of the fed- 
eral court; and they were valid, at 
least as to persons then parties to the 
cause. Crosby v. Morristown, etc., R. 
Co... (renn. Ch. Ay). 42S WwW. 5072 


80. Vandalia v. St. Louis, etc, R. 
Co., 209 Ill. 73, 70 NE 662. 


{a] Payment contingent on litiga- 
tion.—That there is no property in the 
possession of the receiver and noth- 
ing upon which to base certificates ex- 
cept the uncertain results of pro- 
posed litigation which the court has 
authorized the receiver to institute is 
no reason by itself for adjudging that 
the power to authorize the issue of 
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order of the court authorizing it, a receiver cannot 
issue certificates which will be binding upon the trust 


estate.®? 
Priority.°? 


to existing mortgages.** 


[§ 232] b. Proceedings for Authorization’*—(1) 
Prior to authorizing the issue of re- 
ceivers’ certificates the court should have before it 


In General. 


receiver’s certificates has been im- 
properly exercised. Vandalia v. St. 
Louis, ete., R. Co., 209 Ill. 73, 70 NE 
662 (where, in a suit by stockholders 
of a railroad company which had been 
leased to another railroad company in 
hands of a receiver, a receiver was ap- 
pointed and directed to bring suit to 
recover the rent, but was unable to do 
so for lack of funds, it was held that 
if such certificates are negotiated they 
must be sold to persons who will take 
the risk of a recovery in the proposed 
. litigation). 


[b] Pending appeal after sale free 
from liens.—A sale of property was 
ordered to be made free from liens 
under the statute, and upon challenge 
by some of the ‘lien creditors upon 
the ground that the price obtained was 
too low, the court refused confirma- 
tion of the sale and ordered another 
sale for not less than a fixed sum, the 
challenging creditors to give bond to 
secure such price. Pending an appeal 
from the order denying confirmation 
of the first sale, the court authorized 
the receiver to issue certificates for 
expenses incident to the preservation 
of the property, where the company 
owning it was insolvent and the in- 
come insufficient to pay such expens- 
es, and there appearing no reason for 
charging the persons who challenged 
the sale, the order authorizing such 
issue provided that if the receiver 
should get in any income from the 
property such income should be first 
applied in payment of the receiver’s 
certificates. Porch v. Agnew Co., (N. 
J. Ch.) 57 A 546. 


Si Kennebec). Box ‘Co, v. 0. S: 
Richards Corp., 295 Fed. 418; Union 
MrustsCo. ve i\Chicago, sete) Re 'Co.,)7 
Fed. 513; Newbold v. Peoria, etc., R. 
Corr. LM VA. 860) Lockport.iHelt Co. 
v. United Box Board, etec., Co., 74 N. 
J. Eq. 686, 70 A 980; Wesson vy. Chap- 
man, 77 Hun 144, 28 NYS 431; Lud- 
ington v. Thompson, 4 App. Div. 117, 
enum 768 [aff 153 N. Y. 499, 47 NE 

[a] General authority as receiver 
is insufficient to confer power to issue 
certificates. Union Trust Co. v. Chi- 
cago, etc., R. Co., 7 Fed. 513. : 


[b] Where appointment of receiver 
was annulled and set aside and no 
order authorizing the issue of certifi- 
cates by him was shown, it was held 
that an insolvent estate was not liable 
for money loaned on receiver’s certifi- 
cates to one acting as its receiver. 
Ludington v. Thompson, 4 App. Div. 
117, 38 NYS 768 [aff 153 N. Y. 499, 47 
NE 903]. 


Execution of notes see supra § 205 
text and notes 30-37. 

82. Generally see infra §§ 252-296. 

83. See infra § 256. 

84;, Central, Trust Co. v. Pitts- 
purely etc., Co., 229 N. Y. 68, 128 NE 


85. Application for priority see in- 
fra § 296. 


Kind of proceeding in which court 
may exercise power to issue prior lien 


Since authorization of prior len cer- 
tificates is diseretionary with the court,®* a railroad 
receiver is not entitled as a matter of right to per- 
mission to issue certificates, constituting a lien prior 
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[§§ 231-233 


sufficient information to enable it to determine the 
necessity for issuance.®® 


In other words, the order 


should be made only upon investigation and hearing 


of an application’? showing sufficient facts to advise 
the court of the propriety of such issue,** and upon 
a preponderance of circumstances showing the ne- 
cessity for the issuance.*® 


[§ 233] (2) Notice—(a) Necessity. The general 


certificates see infra § 257. 


86. Illinois Steel Co. v. Ramsey, 
176 Fed. 853, 100 CCA 323; Lockport 
Felt Co. v. United Box Board, etc., Co., 
74 N. J. Eq. 686, 70 A 980; In re Cort, 
7 Pa, Dist.,536, 537. 


“Concerning the petition, in so far 


as the proceeds of the loan are pro-' 


posed to be used for ‘the payment of 
watchman, insurance, which is about 
to expire, and other incidental ex- 
penses,’ we are not sufficiently advised 
of the facts to judge of the propriety 
thereof. The receiver is but the hand 
—not the head—of the court. No 
agent would consider that he had suf- 
ficiently advised his principal about 
any business proposition, if he had 
only attempted to do so, by the use of 
the vague and indefinite terms em- 
ployed in this petition. Every provi- 
dent principal would inquire, what 
will the services of a watchman cost? 
What is the necessity of his employ- 
ment? When will the insurance ex- 
pire? What will it cost to have it re- 
newed? What is to be protected by 
the insurance? These are considera- 
tions which must be brought home 
with precision and definiteness to the 
mind, which is going to pass on the 
propriety of the business proposition 
involved, and not left to the function- 
ary, who is but the hand to carry into 
effect the determination of the tri- 
bunal appointing him.’ In re Cort, 
supra. 


[a]. Lack of information.—A_ re- 
ceiver was appointed for the property 
of a railroad company having a road 
one hundred and thirty miles in length 
in a creditors’ suit by a creditor hav- 
ing a judgment for less than twenty- 
four hundred dollars, and within four 
months thereafter on application filed 
by the president of the company as 
agent of the receiver, unsupported by 
any evidence, without notice. to other 
parties in interest, and against the 
objection of a large creditor, the re- 
ceiver was authorized to issue certifi- 
cates to the amount of two hundred 
thousand dollars to be a part of a total 
issue of five hundred thousand dollars, 
It was held that the court exceeded 
its power in making such order, which, 
without satisfactory proof that the 
issue of the certificates was necessary 
to conserve the property in the inter- 


rest of creditors was wholly unauthor- 


ized. Illinois Steel Co. v. Ramsey, 176 
Fed. 853, 100 CCA 3238. 


Objections: 
Generally see infra §§ 306-309. 
Waiver and Hstoppel see infra §§ 310, 
él, 


87. Illinois Steel Co. v. Ramsey, 
176 Fed. 8538, 100 CCA 323; Knicker- 
bocker Trust Co. v. Tarrytown, etc., 
Ri Co; 133) App. “Divir 285" 117 vs 
871 [rearg den 134 App. Div. 932 mem, 
118 NYS 1118 mem]; Rhode Island 
Hospital Trust Co. v. Greene, ete., 
Corp., (R. I.) 146 A 765 [rearg den 147 
A 425]; Ex p. Mitchell, 12 S. C. 83. 


[a] Rule applied to issue of cer- 
tificates in railroad and other quasi 
public receiverships. Knickerbocker 
Trust Co. v. Tarrytown, etc., R. Co., 


rule is that receivers’ certificates cannot be issued so 
as to affect the rights of interested parties except 
upon notice to them or an opportunity to be heard.°° 


133 App. Div. 285, 117 NYS 871 [rearg 
den 134 App. Div. 932 mem, 118 NYS 
1118 mem]. 


88. Meyer v. Johnston, 53 Ala. 237; 
In *re> Cort; ‘7 Pav Dist. 15365)\ Crosby: 
v. Morristown, etc., R. Co., (Tenn. Ch. 
A.) 42 SW 507. 


[a] Court should not authorize is- 
sue of certificates of indebtedness, un- 
less a detailed statement is first made 
out specifying the items of the sum 
needed and the purposes to which it 
is to be applied, supported by clear 
proof of the correctness thereof and 
of the necessity for raising the mon- 
ey. Meyer vy. Johnston, 53 Ala. 237. 


[b] Petition insufficient.—In re 
Cort, \%Pa.. Dist, 536° (atawasace 
amounts for particular items, etc., not 
set forth). 


89. Lockport Felt Co. v. United Box 
Board, ete., Co., 74 N. J. Eq. 686, 695, 
70 A 980; Rhode Island Hospital _ 
Trust Co. v. Greene, etc., Corp., (R. I.) 
146 A 765, 767. 


“In every case the power now ap- 
pealed to is an extraordinary one and 
is liable to abuse unless exercised 
with the utmost caution. The court 
should be satisfied by a preponder- 
ance of circumstances that no other 
course could be successfully adopted, 
and that practical ruin would ensue 
if the authority were withheld. All 
the facts should be exhibited which 
make the necessity apparent; all the 
parties affected should be notified and 
a full hearing accorded to all objec- 
tors.” Lockport Felt Co. v. United 
Box Board, ete., Co., supra [quot 
Rhode Island Hospital Trust Co. v. 
Greene, ete., Corp., supra]. 


90. U. S.—Bibber-White Co. v. 
White River Valley Electric R. Co., 
115 Fed. 786, 53 CCA 282. 


Ala.—Meyer v. Johnston, 
237. 


N. J.—Lockport Felt Co. v. United 
Box Board, etc., Co., 74 N. J. Eq. 686, 
70 A 980. 


N. Y.—Central Trust Co. v. Pitts- 
burg, ete.) Ry Con 22e INL Ys 47189. 
NE 565) Rahtews 4 terns 1 OG oN an ve 
423, 138 NE 282, 60 AmR 456; Knicker- 
bocker Trust Co. v. Tarrytown, etc., 
R. Co., 133 App..Div. 285, 117. NYS 871 
[rearg den 134 App. Div. 932 mem, 1418 
NYS 1118 mem]. 


Pa.—In re Cort, 7 Pa. Dist. 536. 


R. I.—Rhode Island Hospital Trust 
Co. v. Greene, ete., Corp., 146 A 765 
[rearg den 147 A 425]. 


S. C.—Koester v. Citizens’ Pub. Co., 
154 S. C.1154,:151 SH 452; State v. 
Port, Royal, ete, RivCo.. 45, Sa Ce 
23 SE 380. 


Va.—Osborne v. Big Stone Gap Col- 
liery Co., 96 Va. 58, 30 SE 446. 


[a] “The court has no authority 
to hear an application of this nature 
unless notice thereof shall have been 
given to all the security holders whose 
rights are sought to pe affected.” 
Lockport Felt Co. v. United Box 
Board, etc., Co., 74 N. J. Eq. 686, 697, 
70 A 980. 


53 Ala. 


464, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


-§§ 233-235] | 


Consent,®* or an opportunity to be heard before the 
order becomes effective,®* or a general appearance 
of the interested parties,®* can take the place of no- 


tice.°4 


Under statutes providing that all parties who have 
entered a general appearance are entitled to notice 
of all subsequent proceedings of which notice is re- 
quired to be given,®® parties subsequently coming 
into default are not thereafter entitled to notice of 
motion for authorization of certificates.®® 


Persons not parties. 


heard.?® 


91. Wallace v. Loomis, 97 U.S. 146, 
24 L. ed. 895. 


92. Mercantile Trust Co. v. Ten- 
nessee Cent. R. Co., 291 Fed. 462, 468. 


“In the absence of prior notice, it 
is sufficient if the prior lienholder be 
given full opportunity to be heard, on 
evidence, before the order becomes ef- 
fective, as to the propriety of the ex- 
penditures and of making them a first 
lien.” Mercantile Trust Co. v. Ten- 
nessee Cent. R. Co., supra. 


93. Lockport Felt Co. v. United Box 
Gena etec., Co., 74 N. J. Eq. 686, 70 A 


[a] There is a general appearance 
by a mortgagee of insolvent, giving 
the court jurisdiction of it, at least for 
the purpose of an application. by the 
receiver for leave to borrow money 
and issue certificates of indebtedness, 
to be a lien prior to the mortgage, the 
mortgagee having, for purposes un- 
connected with such application, filed 
its petition in the suit in which the 
receiver was appointed, and having 
in opén court consented to a portion 
of the prayer of the receiver’s petition 
on such application. Lockport Felt 
Co. v. United Box Board, etc., Co., 74 
N. J. Eq. 686, 70 A 980. 


94. Form of notice see infra § 234. 


95. See statutory provisions; and 
Notice § 27. 


96. Marlowe v. Missoula Gas Co., 
68) Mont. 372,, 219 P WLLL. 


fa] Thus, it is unnecessary, in au- 
thorizing the issuance of certificates, 
to serve notice of the motion for au- 
thorization on defendants, who, after 
appearing and becoming entitled to 
notice of subsequent proceedings, by 
Rev. Codes (1907) § 7149, have become 
in default by failing to file an amend- 
ed answer after demurrer sustained 
within the time provided by the court, 
as required by § 6719. Marlowe v. 
Missoula Gas Co., 68 Mont. 372, 219 P 
1111. 


97. American Brake Shoe, etc., Co. 
v. Pere Marquette R. Co., 205 Fed. 14, 
19, 123 CCA 322 [certiorari den 229 
U: S. 624 mem, 33 SCt. 1051 mem, 57 
L. ed. 1356 mem]. 


“Tt is not necessary to the exercise 
of this power that the security hold- 
ers whose liens are postponed be, by 
the bill, made defendants or otherwise 
brought in as parties to the creditors’ 
suit. Of course, no order finally af- 
fecting liens should be made without 
giving to the holder of the affected 
lien adequate opportunity to be heard. 
But it is not fatal to the validity of 
the order before us that appellant 
was not heard before the order orig- 
inally passed. It is sufficient that-it 
was given opportunity to be heard 
before the order became practically 
effective. . . . The opportunity so 
given was full and adequate. The 
interests of no other lienholder are 


An order authorizing issu- 
ance of certificates ig valid even though security hold- 
ers whose liens are postponed are not parties to the 
suit,®” but no order finally affecting such liens should 
be made without giving them an opportunity to be 
In other words, persons not before the 
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court cannot be coneluded by an order made without 
notice or its equivalent.°®® 


Renewals of certificates previously issued with- 


out notice and priority may be made prior to the lien 


ties.* 


injuriously affected by the order made. 
There is thus no lack of proper par- 
ties.”” American Brake Shoe, etc., Co 
v. Pere Marquette R. Co., supra. 


98. American Brake Shoe, ete., Co. 
v. Pere Marquette R. Co., supra. 


99. Bernard v. Union Trust Co., 159 
Fed. 620, 86 CCA 610, 16 LRANS 1118; 
Metropolitan Trust Co. v. Lake Cities 
Electric R. Co., 100 Fed. 897; Snow v. 
Winslow, 54 Iowa 200, 6 NW 191; 
Stevens v. Central Nat. Bank, 144 N. 
Y. 50, 39 NE 68; Central Trust Co. v. 
Pittsburgh, ete., R. Co., 174 App. Div. 
800, 161 NYS 694 [aff 220 N. Y. 690 
mem, 116 NE 1040 mem]; Hubbell v. 
Texas Southern R. Co., 59 Tex. Civ. 
A. 185, 126 SW 313. 


“In railroad cases the courts have 
gone further than in other cases in 
displacing prior liens in order to pre- 
serve and operate the railroad, but 
only as between parties to the action, 
actual or constructive. They can cre- 
ate no lien against persons not such 
parties, and can displace none.” Ste- 
vens v. Union Trust Co., 57 Hun 498, 
513, 11 NYS 268 [quot Smith v. Pa- 
ve Gon cal Co., 104 Misc. 481, 172 NYS 
65; é 


{a] TIllustrations.—(1) Where nei- 
ther the trustee nor bondholders un- 
der a corporate trust deed were par- 
ties to a proceeding against the cor- 
poration in which a receiver was ap- 
pointed when an order was passed 
authorizing the receiver to issue a cer- 
tificate in payment for certain indebt- 
edness for supplies to the corporation, 
such bondholders were not concluded 
by the order in so far as it directed 
that the certificate should constitute a 
first lien on the corporation’s proper- 
ty. Bernard v. 'Union Trust Co., 159 
Fed. 620, 86 CCA 610, 16 LRANS 1118. 
(2) A creditor of a railroad not a party 
to receivership proceedings at the 
time of the issuance of certificates 
not necessary to operation of the road 
may contest the priority of payment 
of the certificates as against his lien. 
Hubbell v. Texas Southern R. Co., 59 
Tex. Civ. A. 185, 126 SW 313. 


[b] Mechanic’s lienor not a party 
when order made authorizing certifi- 
eates for extending a railroad. Snow 
v. Winslow, 54 Iowa 200, 6 NW 191. 

Review generally see infra §§ 306— 

E 


1. Central Trust Co. v. Pittsburg, 
ete., R. Co., 223 N. Y. 347, 119 NE 565. 


[a] TIllustration.—Although a re- 
ceiver in petitioning for authority to 
issue certificates for necessary main- 
tenance omitted to mention a mort- 
gage or make the holder a party, such 
fact would not prevent the court from 
later making renewals of such .cer- 
tificates a lien prior to such mortgage, 
at which time the petition named such 
mortgage, and the holder appeared at 
the hearing. Central Trust Co. v. 
Pittsburg, etce., R. Co., 223 N. Y. 347, 


[§ 235] (ce) Effect of Lack of Notice.* 
give notice to unsecured creditors® or to prior lien- 
holders® does not render receivers’ certificates in- 
valid. But the propriety of certificates issued with- 
out notice is subject to review,’ and lienholders may 
contest the validity of the priority provision of a 


of the previously unnotified lienholder if he has no- 
tice of the renewal.+ 
[§ 234] (b) Form.? 
mal notice should be shown if it appears that its 
equivalent has been enjoyed by the contesting par- _ 


It is not necessary that for- 


Failure to 


119 NE 565. 


2. Notice sufficient to form basis 
of estoppel see infra § 311. 


3. Union Trust Co. v. Illinois Mid- 
land R.-Co., 117 U. S:.484, 6 SCt (809) 
29 L. ed. 963; Mercantile Trust Co. 
v. Tennessee Cent. R. Co., 291 Fed. 
462; American Brake Shoe, etc., Co. 
v. Pere Marquette R. Co., 205 Fed. 14, 
123 CCA 322 [certiorari den 229 U. S. 
624 mem, 33 SCt 1051 mem, 57 L. ed. 
1356 mem]; Central Trust Co) v. 
Pittsburg etc, Re Coni22ocNen Yen ose 
179 NH 57.034 (Central “Trusts Cone 
Pittsburg, ete., Ri Co, Z2scN vers ae 
119 NE 565; Crosby v. Morristown, 
etc., R. Co.,; (Tenn. Ch. A.) 42 SW 507. 


[a] Actual notice.—A mortgagee 
of a railroad who had actual notice of 
a petition of a receiver to issue cer- 
tificates, and who was represented 
by counsel at the hearing, was as 
much bound by an order making such 
certificates a prior lien as though a 
formal party with formal notice. 
Central Trust Co. v. Pittsburgh, etce., 
RicCo.; 228 Ne Yo 3477 TL9SNIE 6b: 


{[b] Circumstances judicially 
equivalent to prior notice are suffi- 
client. Mercantile Trust Co. v. Ten- 
nessee Cent. R. Co., 291 Fed. 462. 


[ec] Notice proved.—A recital in 
the order that the parties consented 
to a hearing by a special judge was 
sufficient to show notice, as was also 
the testimony of the attorney for the 
parties that he had actual knowledge 
of the entry of the order. Crosby v. 
Morristown, etc., R. Co., (Tenn. Ch. 
A.) 42 SW 507, 


4. Waiver and estoppel see infra 
§§ 810, 311. 


5. Sibley Countty Bank v. Crescent 
Milling Co., 161 Minn. 360, 201 NW 
618; National Banking Assoc. v. 
American Ship Bldg. Co., 3 Pa. Co. 132 
faff; 9 PasCas. 284.712 Ave tty. 


{a] Jurisdiction does not depend 
upon notice to general creditors, so 
that the validity of certificates for 
loans issued by a receiver pursuant to 
the order of the court cannot be af- 
fected by the fact that the general 
creditors were not notified of the ap- 
plication for the issue, or that the 
court was erroneously led to suppose 
that they acquiesced therein. Na- 
tional Banking Assoc. v. American 
Ship Bldg. Co., 3 Pa. Co. 133 [aff 9 Pa. 
Cas. 284, 12 A 271]. 


[b] Not good practice.—In the ab- 
sence of secured creditors, the court 
may order issuance of receivers’ cer- 
tificates without notice to creditors, 
although good practice commands 
such notice. Sibley County Bank vy. 
Crescent Milling Co., 161 Minn. 360, 
201 NW 618. 

6. Central Trust Co. v. Pittsburg, 
6tG.y Rei Con223: VN. $Y. 347,356, oa: 
NE 565. 


7. Central Trust Co. v. Pittsburg, 
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certificate authorized without notice to them.*® 
Where certificates, purporting to have priority over 
prior liens, are issued without notice, on contest of 
the priority provision this provision will be set aside 
if inequitable® and confirmed if equitable.?° 
the order authorizing the issuance of the certificates 
expressly provided that they should be subject to a 
specified prior lien, the court cannot subsequently 
give them priority under the foregoing doctrine.*+ 
Priority will not be accorded the certificates because 
of subsequent economic conditions impairing the val- 
ue of the property,!” nor because their proceeds in- 
ured to the benefit of the contesting lienholders in 
accordance with the expressed purpose of issue,?® 
nor on the theory that issuance of the certificates 


ete, R. Co, supra. 


“Although power exists in the court 
to act in the cases mentioned with- 
out consent and without notice, the 
authority so granted is subject to 
review when the parties interested 
and opposed to the exercise of the 
authority are properly before the 
court.” Central Trust Co. v. Pitts- 
burg, etc., R. Co., supra. 


orale generally see infra §§ 306- 


8. Mercantile Trust Co. v. Ten- 
nessee Cent. R. Co., 291 Fed. 462; Raht 
v. Attrill, 106 N. Y. 423, 13 NE 282, 
‘60 AmR 456, 20 AbbNCas 26. 


9. Mercantile Trust Co. vy. Tennes- 
see Cent. R. Co., 291 Fed. 462; Van 
Valkenburgh v. Ford, (Tex. Civ. A.) 
eae 405 [aff (Commn. A.) 228 SW 


[a] Improvidence shown on hear- 
ing.—Certificates improvidently is- 
sued, without notice to prior lienhold- 
ers, and without hearing, will not be 
allowed the priority given as against 
prior encumbrances or liens, where 
such improvidence is made to.appear 
on a full hearing. Van Valkenburgh 
v. Ford, (Tex. Civ. A.) 207 SW 405 
{aff (Commn, A.) 228 SW 194]. 


10. Mercantile Trust Co. v. Ten- 
nessee Cent. R. Co., 291 Fed. 462, 469. 


11. Mercantile Triist Co. v. Tennes- 
see Cent. R. Co., supra. 


“This doctrine, however, applies 
only in cases in which the priority of 
lien is originally given when the cer- 
tificates are authorized and they are 
purchased on the faith of such pur- 
ported priority, and when, subsequent- 
ly, after notice to the prior holder, it 
becomes a question as to whether the 
court should adhere to or set aside the 
action originally taken. And, in the 
very nature of things, it does not au- 
thorize the court, after the certificates 
have been authorized and acquired 
on the faith of a specified security, to 
thereafter enlarge the security of the 
certificates, even upon notice to prior 
lienholders, and confer upon the cer- 
tificates gratuitously a priority of 
lien upon which they were neither 
originally authorized nor acquired; 
especially when they were originally 
issued and acquired upon an order ex- 
pressly reciting that they should be 
subordinated to the lien thereafter 
sought, for the first time, to be dis- 
placed.” Mercantile Trust Co. v. Ten- 
nessee Cent. R. Co., supra. 


[a] Reason for rule.—In issuing 
certificates the court pledges its faith 
to the holders that it will enforce for 
their benefit the lien which, it creates 
on the property for their security; 
but it does not pledge its faith that 
it will thereafter give them an addi- 
tional lien for which they did not con- 
tract, at the expense of other lien- 
holders. Mercantile Trust Co. v. Ten- 
nessee Cent. R. Co., 291 Fed. 462. 


RECEIVERS 


But if 


(1) In General. 


12. Mercantile Trust Co. v. Tennes- 
see Cent. R. Co., supra. 


fa] War.—Where, in a suit 
brought to foreclose a second mort- 
gage on railroad property subject to 
the lien of the first mortgage, the 
trustee and bondholders under which 
were not made parties, an order ap- 
pointing receivers authorized them to 
pay taxes, interest on the first mort- 
gage debt, and prior lien claims that 
there might be no default thereunder, 
and an order authorizing issuance of 
certificates and the certificates them- 
selves specifically provided that they 
should constitute a lien prior to that 
of the second mortgage, but subordi- 
nate to that of the first mortgage, pur- 
chasers of such certificates have no 
standing to assert a lien superior to 
that of the first mortgage, because, 
owing to unexpected adverse con- 
ditions, resulting from the World War, 
the property cannot be sold, subject 
to the first mortgage, for sufficient 
to pay the court costs and expenses 
and obligations of the receivers. This 
is true even though the question is 
not res judicata because neither the 
first mortgage trustee nor the bond- 
holders were parties. Mercantile 
Trust Co. v. Tennessee Cent. R. Co., 
291 Fed. 462. 


13. Mercantile Trust Co. v. Tennes- 
see Cent. R. Co., supra. 


fa] Rule applied.—Purchasers of 
certificates issued by railroad receiv- 
ers, with knowledge that they were 
issued for the express purpose of 
being used in payment of interest on 
first lien bonds to prevent foreclosure, 
or to make permanent improvements 
on the property for the benefit of all 
lienholders, have no equity as against 
such bondholders to assert priority of 
lien, and in effect require such bond- 
holders to return the interest so re- 


ceived years later after conditions 
have materially changed. Mercan- 


tile Trust Co. v. Tennessee Cent. R. 
Co., 291 Fed. 462. 


{b] Incidental benefit to certificate 
holders.—“‘As a second lien was cre- 
ated on the corpus of the property to 
secure these certificates, the payments 
subsequently made by the receivers 
out of their current income to and for 
the benefit of the first mortgage bond- 
holders by payment of interest on the 
first mortgage loan, improvements of 
the property an‘d the like, did not oper- 
ate solely to the benefit of the first 
mortgage bondholders, but at the same 
time to the benefit of the Banks them- 
selves as holders of the receivers’ cer- 
tificates, since these payments either 
reduced the amount of the first lien 
debt which would otherwise have been 
ahead of the certificates, or increased 
the value of the property by which 
they were secured. The holder of a 
second lien cannot justly complain, as 
of a diversion of income, of payments 
made to and for the benefit of the 


[§§ 235-237 


was essential to continued operation of a public serv- 
ice corporation where the very fact of sale without 
priority refutes the existence of such necessity.** 

[§ 236] (3) Form of Order. 
issuance of receivers’ certificates should conform to 
applicable statutory provisions.+* 


Particular forms of orders may be found in the ¢as- 
es cited below.?® 
[§ 237] c. Form and Provisions of Certificate— 


Orders authorizing 


A receiver cannot issue valid cer- 


tificates except in the manner and for the very pur- 
poses for which the court has sanctioned the issue.** 

Particular forms of certificates may be found in 
the cases cited below.?® 


holder of a first lien, prior in right 
to himself, especially when they op- 
erate also to his own benefit.” Mer- 
cantile Trust Co. v. Tennessee Cent. 
R. Co., 291 Fed. 462, 469, 474. 


14. Mercantile Trust Co. v. 
nessee Cent. R. Co., supra. 


“Tt is clear that where the money 
which it is necessary to expend for 
the purpose of conserving and operat- 
ing the railroad can be obtained with- 
out displacing the prior lien, the rea- 
son for the rule authorizing the court 
to displace the prior lien when ‘neces- 
sary’ no longer exists.” Mercantile 


Ten- 


‘Trust Co. v. Tennessee Cent. R. Co., 


Supra, 


[a] Illustration.—Under the rule 
that a court may displace prior liens 
in favor of certificates only so far as 
necessary to conserve the property 
and keep it in operation, when certifi- 
cates issued under an order providing, 
and themselves expressly reciting, 
that they should be subordinate in 
lien to a first mortgage, can be sold, 
the necessity which alone warrants 
displacement of the lien of such mort- 
gage does not exist. Mercantile Trust 
ree v. Tennessee Cent. R. Co., 291 Fed. 


Pet generally see infra §§ 252- 


15. Equitable Trust Co. v. Chicago, 
ete., R.0€o.;/223 Til. A. 1445: 


[a] Approval of commission.— ~ 
Where, under a section of the Inter- 
state Commerce Act conceded to be 
applicable, it was provided that rail- 
road securities in excess of a specified 
amount should not be issued with- 
out first obtaining the consent of the 
Interstate Commerce Commission, an 
order constituting an unconditional 
grant of authority to receivers to is- 
sue certificates in excess of such 
amount is erroneous in not requiring 
the prior consent of the commission. 
Equitable Trust Co. v. Chicago, etce., 
RiConv22e) DIVAS 4452 


ié. Kennedy; v. St. Paulj—ete,,, R- 
@o., h4_ Gas Nos 7,706) 2) Milles: 
454; Farmer’s etc., Nat. Bank v. 
Philadelphia, ete., R. Co., 14 Phila. 
(Pa.) 456, 463; Kampmann v. Sulli- 
van, 26 Tex. Civ. A. 308, 683 SW 173. 


17. Fidelity Ins., ete., Co. v. Shen- 
andoah Iron Co., 42 Fed. 372; Stanton 
v. Alabama, etc., R. Co., 31 Fed. 585; 
Turner v. Peoria, etc., R. Co., 95 Ill. 
134, 85 AmR 144; Newbold v. Peoria, 
CUCh ee. \COcto Dlla AL 360s pMontreal 
Eek v. Chicago, etc., R. Co., 48 Iowa 


18. Montreal Bank v. Chicago, etc., 
R. Co., 48 Iowa 518, 520; Neafie’s 
App:, 9s Par Casi 2845 28a, de2avAy 27 
Farmers’, etc., Nat. Bank v. Philadel- 
phia, etc,, R. Co., 14 Phila. (Pa.) 456, 
463; Kampmann y. Sullivan, 26 Tex. 
Civ. A. 308, 309, 63 SW 178. 


[a] Debentures.—Kennedy y. St. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


$§ 238-241] 


[§ 238] (2) Principal Amount. Receivers’ certifi- 
cates issued in excess of the amount authorized by the 
court are invalid and unenforceable,!® although if 
the proceeds of such certificates actually go into the 
hands of the receiver and are applied by him for the 
benefit of the estate, equity requires that the pay- 
ment of such amounts should be allowed.?° 
Within limitations imposed 
by law,* the court may fix the rate of interest on re- 
But it lacks power to fix an 


[§ 239] (3) Interest. 


celvers’ certificates.?? 
usurious rate of interest.? 


[§ 240] d. Other Instruments. 


ance of receivers’ certificates.?4 


[§ 241] 4. Validity, Disposition, and Sale—a. In 
In order ,to hold the body of the trust ha- 
ble for receiver’s certificates, the proceeds must have 
‘come into the hands, custody, or control of the re- 


General. 


Paul, etc., R. Co., 14 F. Cas. No. 7,706, 
2 Dill. 448, 454 


19. Newbold v. Peoria, etc., R. Co., 
SATII. CAS 367. 


20. Newbold v. Peoria, ete., R. Co., 
supra; Wesson v. Chapman, 77 Hun 
144, 28 NYS ~431; Bucks County R. 
Covs Case,i22, Pas Com 357%. 


21. See statutory provisions; 
Wsury, (39 Cye 876]. 

22. Hewitt v. Walters, 21 Ida. 1, 
119 P 705, AnnCas1913C 35. 


“The fixing of the rate of interest, 
—eSO) long as the court keeps 
within the maximum allowed by law, 
is not an excess of jurisdiction.” 
Hewitt v. Walters, supra. 


23. Hewitt v. Walters, supra. 


fa] Illustration.—The court has 
no power to order the payment of in- 
terest on certificates in excess of the 
maximum rate of interest allowed by 
the statute on contract, or at any rate 
that would be usurious under the stat- 
ute. Hewitt v. Walters, 21 Ida. 1, 119 
Pa(05,.AnnCasl ol scr. 


22. onion —Trust LCos iv. Chicago, 
etc., R. Co., 7 Fed. 513; Stanton v. Al- 
abama, ete.,.R. Co., 22 F. Cas. No. 
13,296, 2 Woods 506. 


fa] Bonds or other negotiable in- 
struments cannot be issued under a 
mere authority to the receiver to issue 
certificates, so as to make such bonds 
or other instruments good in the hands 
of bona fide holders irrespective of 
any infirmity attending their original 
creation. The paper issued must be 
governed by the authority under 
which it is issued and not by the form 
the receivers may choose to give it. 
Union Trust Co. v. Chicago, etc., R. 
Co.; 7 Fed..513. 


25. See cases infra note 26. 


26. Alabama Iron, etc., Co. v. An- 
mistonul., & T.Co., 57 Hed. 25, 6°-CCA 
242-) Purner! vs Peoria, ete. R. Co:, 
95 Ill. 134, 35 AmSR 144; Montreal 
Bats v. Chicago, etc., R. Co., 48 Iowa 
518. 


{a] MTllustration.—Under an order 
authorizing certificates for money bor- 
rowed, for materials furnished, labor 
performed, or on account of contracts 
made by the receiver in the construc- 
tion of the road, the receiver had no 
authority to issue certificates for pay- 
ment of material until it had been fur- 
nished and certificates for material 
contracted for but never delivered are 
void. Montreal Bank v. Chicago, etc., 
R. Co., 48 Iowa 518. 


275. Union? Trust) Co; 
etc., R. Co., 7 Fed. 513. 


{a] Illustration.—Where a certifi- 
eate was made payable to the person, 
or his order, to whom the receiver de- 
livered it for sale and negotiation, 


and 


v. Chicago, 


Other instruments 
cannot be issued under an order authorizing issu- 
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the receiver.?§ 
Substitution. 
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ceiver,?> otherwise the certificates are invalid and 
unenforceable,?®> as where the certificates were ne- 
gotiated by an agent who failed to account for the 
proceeds," unless an estoppel has been raised against 


Where the certificates are a mere 
substitution for other obligations having adequate 
consideration, a new consideration is not essential.*® 

Considerations not affecting validity. The court 
having jurisdiction, the validity and binding effect of 


the certificates will not depend upon the proper ex- 


count.*? 


but such person never accounted for 
the certificate or its proceeds, it was 
held that the receiver could not dele- 
gate his authority to an agent to ne- 
gotiate the certificate; that the per- 
son to whom it was so delivered must 
be regarded therefore as the payee; 
that the rule requiring receipt of the 
proceeds was violated; that another 
person buying the certificate dealt 
with such payee aS owner, and that 
the defense as against Such payee was 
available against the subsequent pur- 
chaser and indorsee. Union Trust 
Co. v. Chicago, etc., R. Co., 7 Fed. 513. 


28. See cases infra this note. 
[a] Pleading and _ estoppel.—(1) 
Where after an order, entered with 


the consent of all the parties inter- 
ested, ‘authorizing the issue of cer- 
tificates to be a first lien on the prop- 
erty, a decree ordering a sale of the 
property subject to such prior lien was 
modified on the ex parte application 
of the receiver in which he set up that 
certain of the certificates were nego- 
tiated without his authority and the 
proceeds never came to his han‘ds, the 
modifying decree excluding such cer- 
tificates from the operation of the lien 
but giving the holders leave to inter- 
vene and present the question of their 
validity, it was held that by reciting 
the entry of the modified order jin the 
petition of intervention the holders 
of the certificates did not admit the 
statements in the receiver’s ex parte 
application as to their invalidity. 


Central Trust Co. v. Sheffield, etc., 
Coal, éte., Co., 44 Fed. 526. (2) And 
later, on the merits of the petition 


in the last case, it was hel'd that where 
such sale was made by the president 
of the bank in which the receiver kept 
his accounts, after authority to the 
president to make the sale had been 
revoked by the receiver, and the 
amount was credited to the receiv- 
er on the books of the bank and on 
the receiver’s pass-book, and after 
learning of the facts he did not re- 
pudiate the same but drew checks 
against his deposits and reported the 
transactions to the court which in 
the foreclosure decree recognized the 
validity of the certificates, the pro- 
ceeds came to the hands of the re- 
ceiver and the court would recognize 
the estoppel of its agent in favor of 
the innocent purchasers of the certifi- 
eates and as against the purchaser 
at the foreclosure sale. Alabama Iron, 
eter, Comvi Anniston Lo & Ti Co.2e57 
Fed. 25, 6 CCA 242. 

Estoppel generally see infra § 310. 

29. Bibber-White Co. v. White Riv- 
er Valley Electric R. Co., 175 Fed. 470. 

[a] Rule applied.—Claimant bank 
held a note of defendant railroad com- 
pany, part of a series secured by part 
of an issue of outstanding bonds. 


ercise of the court’s judgment in appointing the re- 
ceiver,®® nor upon the state of the receiver’s ac- 


Fraud on the part of those bringing about issu- 
ance of receivers’ certificates will not necessarily in- 
validate them.®? 


Receiver cannot delegate his power to negotiate 


After the appointment of a receiver 
for defendant, the court authorized 
the receiver to issue certificates for 
the notes to take up the bonds, where- 
upon the receiver issued to the bank a 
certificate for the amount due, se- 
cured by his personal note for the 
Same amount, and later substituted 
his note as receiver for his personal 
note. It was held that the transac- 
tion was a mere substitution of receiv- 
er’s obligations under order of. the 
court for the outstanding bonds, and 
that the bank had a valid claim for 
the amount of the certificate as 
against the contention that there was 
no consideration for the note issued 
by the receiver. Bibber-White Co. v. 
White River Valley Electric R. Co., 
175 Fed. 470. 


[b] Issuance after judgment 
against .accepter of draft.—The re- 
ceiver drew a draft for the first pay- 
ment for building a bridge, payable 
to the contractor, which was accept- 
ed, and the contractor having indorsed 
the draft, and a. bank having dis- 
counted it and afterward recovered 
ae thereon against the accept- 

it was held that a subsequent or- 
de authorizing the issue of certifi- 
cates to pay the draft was not void 
on the ground that the draft had be- 
come merged in the judgment, the 
judgment not having been paid. Hil- 
ton Bridge Constr. Co. v. Foster, 26 
Misc. 338, 57 NYS 140. 


30. Farmers’ L. & T. Co. v. Cen- 
tralia, ete., R.'Co., 96 Bed. 636,37 ©CA 


528, 100 Fed. 11, 40 CCA. 248: Van- 
dalia v. St. Louis, ete, R. Co., 209 
Ill. 738, 70 NE 662. 


ioe a attack see supra §§ 101— 
O- 


31. Sibley County Bank v. Crescent 
Milling Co., 161 Minn. 360, 366, 201 
NW 618. 


“The validity of these certificates 
does not depend upon the account of 
the first receiver who is now dead. 
Whether his account when rendered 
will show a profit or loss cannot de- 
termine the validity of these certifi- 
cates which were issued as the court 
directed.”’ Sibley County Bank v. 
Crescent Milling Co., supra. 


323, Title’ Ins.,) ete., Co. v.-Califor- 
nia Dey. Co liiiCal., 227,705 20e) bo4e> 


[a] Tllustration.—Where a _ trus- 
tee-in a deed of trust to secure a 
bond issue of a corporation has, in 
good faith, filed his complaint asking 
for the appointment of a receiver, the 
certificates issued by the receiver and 
used for the preservation of the prop- 
erty will not be deemed invalid be- 
cause they have passed into the hands 
of a party who unsuccessfully at- 
tempted to profit by a fraudulent 
scheme to obtain priority over the 
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certificates. 


[§ 242] b. Sale below Par—(1) Authority of 
Court. Ordinarily** the court may, in the exercise 
of a sound discretion, authorize sale of receivers’ cer- 
tificates below par.** 


Usury. The court has no power to disregard the 
laws against usury by authorizing a receiver to bor- 
row money by selling interest-bearing certificates of 
indebtedness at less than their face value. oY 


[§ 243] (2) Authority of Receiver. Under an 
authority to issue certificates bearing a fixed rate 
of interest, the receiver cannot sell them at less than 
par.*7 And if he negotiates them at a discount 
which has not been authorized by the court, the hold- 
er, although he be a purchaser for value without no- 
tice, will be protected only to the amount actually 
advanced to the receiver.*® But if certificates are 
sold within the limit of discount fixed by the order 
of the court, they should be paid according to their 
tenor.®® 


[§ 244] 5. Application of Proceeds—a. In Gener- 
al. The proceeds of receivers’ certificates may be 
applied for any purpose reasonably within the scope 
of the court order authorizing issuanece.*® The court 
may, however, authorize a lump sum to be expended 
bondholders by means of the certifi- 


eates. Title Ins., etc., Co. v. Califor- 
nia Dev. Co., 171 Cal. 227, 152 P 564. 


33. Union Trust Co. v. Chicago, 
etc., R. Co., 7 Fed. 513. 


41. 
Paw Co; 
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York City R. Co., 165 Fed. 477. 

Bucks County R. Co.’s Case, 22 
357 (estimates presented in 
the receiver’s petition and 
court’s order were referred to only for 


[S§ 241-247 


without designating particular amounts for the par- 
ticular purposes for which the expenditure is per- 
mitted.*+ 


[§ 245] b. Duty of Holder.*? 
ceeds of duly authorized certificates have actually 
come into the hands of the receiver,** it is not in- 
cumbent upon the holder to see that such proceeds 
are properly applied.44 But where the certificates 
are unauthorized, it must be shown that the proceeds 
were applied for the benefit of the trust in order to 
secure equitable relief.*° 


[§ 246] 6. Negotiability and Transfer*®°—a. In 
General. Receivers’ certificates are not negotiable 
instruments,*7 even if issued under a court order pur- 
porting to make them so.*® But the parties may 
become bound to innocent holders of negotiable ob- 
ligations issued by the receiver with their acquies- 
cence and consent.*® 


[§ 247] b. Rights of Holders—(1) In General. 
The rights of the purchaser of a receiver’s certificate 
depend upon the provisions of the order authorizing 
it.5° The purchaser or holder is put upon notice of 
the authority of the receiver to issue it and that by 
final action of the court the validity or security of 
the certificate may be prejudicially affected.®! He is 
Tenn.—Crosby v. Morrison, etc., R. 
0., (Ch. A.) 42 SW 507. 


48. Bernard v. Union Trust Co., 159 
Fed. 620, 86 CCA 610, 16 LRANS 1118. 


[a] Rule applied.—A certificate is- 


in the 


Where the pro- 


SS dow Usury see infra text and note 


35. New River Lumber Co. v. Ten- 
mcerce t R. Co., 1386 Tenn. 661, 6838, 191 
33 


“Tt appears that the chancellor au- 
thorized the issuance of receiver’s 
certificates and their sale in some in- 
stances below par. This is assigned 
as error... Such matters are largely 
in the discretion of the chancellor, and 
only in a gross abuse of his discre- 
tion would we undertake to revise his 
action.” New River Lumber Co. v. 
Tennessee R. Co., supra. 


36. Meyer v. Johnston, 53 Ala. 237. 


Gia Union» Trust, \Coy ov. Chicago, 
CUCL EY COs LOGa Dla. 


388. Swann v. Clark, 110 U. S. 602, 
4 SCt 241, 28 L. ed. 256; Boston Cent. 
Bank v. Hazard, 30 Fed. 484. 


[a] Rule applied under an order 
providing that the certificates should 
not be disposed of at less than a fixed 
per cent of their face value. Swann 
Vv. St se U. S. 602, 4 SCt 241, 28 
L. ed 


39. Union Trust Co, v. Illinois Mid- 
land R. Co., 117 U. S. 434, 6 SCt 809, 
29 LL. ed; 963. 


40. Pennsylvania Steel Co. v. New 
York City R. Co., 165 Fed. 477. 


{a] For repairs under betterment 
and equipment order.—Receivers for 
a street railroad authorized to is- 
sue certificates for betterment and 
equipment purposes which are made a 
lien on the property superior to the 
mortgages may properly use proceeds 
of such certificates in making repairs 
on a leased line where it is an essen- 
tial part of the system, and the lease, 
which it is the purpose of the receiv- 
ers and the court to continue, requires 
the lessee to make repairs, ‘and such 
repairs are essential to the mainte- 
nance of efficient service and the pro- 
tection of the rolling stock from ex- 
cessive wear and injury which it 
would suffer if used on unrepaired 
track. Pennsylvania Steel Co. v. New 


the purpose of approximating the to- 
tal amount). See Coe v. New Jersey 
Midland R. Co., 27 N. J. Eq. 37 (an ap- 
plication by receivers for authority to 
issue certificates of indebtedness cov- 
ering certain expenses and an order 
of the court thereon accordingly do 
not bind the receiver or the trust fund 


sued under an order authorizing the 
issuance of a “negotiable” certificate 
was not negotiable within the law 
merchant so as to relieve the pur- 
chaser or his assignee from equities 
arising out of the proceedings in the 
ease. Bernard v. Union. Trust Co. 
159 Fed. 620, 86 CCA 610, 16 LRANS 


to pay any particular items of such] 4118 


expenses, the propriety of whose pay- 
ment was not before the court). 


42. Rights and liabilities of holder 
generally see infra §§ 247-250. 


43. See supra § 241, 


44. Union Trust Co. v. Illinois Mid- 
land R. Co., 117 U.:S. 484, 6 SCt 809, 
29 L. ed. 968; Stanton v. Alabama, etce., 
Ri.Co,;/ 22) B. Cas. No. 133296, 2 Woods 
506; Rochester Trust, etc., Co. v. One- 
onta, ete. ReaiCon 12) App. Div. 193; 
107 NYS 237; Wesson v. Chapman, 77 
Hun 144, 28 NYS 431; National Bank- 
ing Assoc. v. American Ship Bldg. 
Co., 3 Pa. Co. 133, 19 WklyNC 471. 


[a] Illustration.—In an action to 
foreclose certificates issued by a re- 
ceiver appointed in sequestration pro- 
ceedings against a corporation, the 
holder of the certificates need not 
show the application of the proceeds 
thereof. Rochester Trust, etc., Depos- 
it Co. v. Oneonta, etc., R. Co., 122 App. 
Div. 198, 107 NYS 237. 


45. Wasson v. Chapman, 
144, 28 NYS 481. 


46. Duty of holder as to application 
of proceeds see supra § 245. 


47. U. S.—Union Trust Co. v. IIli- 
nois Midland R. Co., 117 U. S. 434, 
SCt 809, 29 L. ed. 968; Stanton v. Ala- 
bama, etc., R. Co., 31 Fed. 585; Bos- 
ton Cent. Nat. Bank v. Hazard, 30 Fed. 
484; Union Trust Co. ‘Vv. Chicago, etc., 
R. Co., 7 Fed. 513. 


Ill.—Turner v. Peoria, etc., R. Co., 
95 Ill. 134, 35 AmR 144: Newbold v. 
Peoria, etc., EE Oos ab: Til: A. 367. 


Parsee Arley v. Bowes, 88 Ind. 


Iowa.—-Montreal Bank y. Chicago, 
etc., R. Co., 48 Iowa 518. 


77 Hun 


49. Langdon v. Vermont, etc., R. 


Co., 53 Vt. 228 


Objections and estoppel generally 
see infra §§ 306-311. 


50. In re J. B., etce., Cornell Co., 
201 Fed. 381; St. Louis Union Trust 
Co. v. Texas Southern R. Co., 59 Tex. 
Civ. A. 157, 126 SW 296. 


[a] Rights of purchaser are de- 
termined and limited by the court’s 
order authorizing their issuance aided 
in interpretation somewhat by the pe- 
tition on which it is based and such 
other documentary evidence as may be 


relevant. In re J. B., etc., Cornell Co., 
201 Fed. 381. 
51. U. S.—Mercantile Trust Co. v. 


Kanawha, etce., R. Co., 58 Fed. 6, 7 


CCA 3 
Alaska.—Decker v. 
Min. Co., 3 Alaska 280. 
Ijl.— Turner v. Peoria, ete., R. Co., 
95 Ill. 184, 35 AmR 144. 
Iowa.—Montreal Bank v. Chicago, 
etc., R. Co., 48 Iowa 518. 
Ky.—Crump vy. Pikeville First Nat. 
Bank, 229 Ky. 526, 17 SW (2d) 436. 
Minn.—Sibley County Bank v. Cres- 
cent Milling Co., 161 Minn. 360, 201 


Berner’s Bay 


NW 618 

N. Y.—Knickerbocker Trust Co. v. 
Oneonta, etc., R. Co., 201 N. Y. 379, -94 
NB 871. 


Tex.—St. Louis Union Trust. Costy: 
Texas Southern R. Co., 59 Tex. Civ. 
A; 157, 126 SW 296: 


fa] Thus (1) the holder is put 
upon inquiry as to all that has been 
done in the litigation in which the 
certificates were authorized, and is 
charged with notice of all subsequent 


For later cases, developments and changes in the law see Annotations, same title and section number. 


roe. 


'§§ 247-251] 


_ charged also with notice of the rank of the certificate 
as a preferred claim, according to the terms of the 
order authorizing the issue.°? He takes the risk of 
the final action of the court in regard to the loans 
where the order is made without notice and an op- 
portunity to interested persons to be heard,®? but 
if the objection is not jurisdictional it is held that 
the purchaser ‘need not look beyond the order au- 
thorizing the issue,°* and in such ease it has been 
said that when the court impresses upon the eertifi- 
cate a preferential lien good faith requires that its 
promise should be redeemed,?® at least in the absence 
of actual fraud.®® 


Construction of certificates. In the absence of 
formal objections thereto, all equities should be lib- 
erally construed in favor of receivers’ certificates.*7 


Vested nature of rights. Where certificates are 
issued under a valid decree according them priority 
of lien, the rights of the holders have been declared 
so far vested that the court cannot divest them with- 
out consent of the holder.®® 


[§ 248] (2) Retention of Property. The holder 
of a receiver’s certificate is entitled to have the prop- 
erty of the insolvent retained until redemption of 
the certificates.®® 
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[§ 249] ¢. Liabilities of Holders. The assignor of 
a receiver’s certificate is not liable even as assignor 
of a nonnegotiable instrument.®° 


[§ 250] d. Certificate Not in Usual Form. A re- 
ceivers’ certificate which is not in the ordinary form, 
but.is merely evidence of the existence of a debt from 
the corporation to a specified person, is not negotia- 
ble,®t but is assignable.°* The effect of the assign- 
ment is to give the assignee the rights of the assign- 
or.°? Where such certificate provides. on its face 
that it is transferable on the books of the company, 


that interest will be paid the registered holder, and 


has on its back the printed form of assignment cus- 
tomary on stock certificates, it may be assigned in 
the same manner as a certificate of stock,°* and with 
the same effect.°° The assignee holds subject to 
equities,°® but the original holder is estopped by a 
blank endorsement from setting up equities as ‘be- 
tween himself and an assignee from whom plaintiff 
acquired the certificate.®* 


[§ 251] 7. Lien.°® The powet of a court to au- > 
thorize the issuance of receivers’ certificates consti- 
tuting a lien on real property 1s confined to real prop- 
erty within the territorial jurisdiction of the court.®® 
Where a receiver performs no services in protection 


proceedings tnoreie Mercantile Trust 
Co. v. Kanawha, etc., R. Co., 58 Fed. 6, 
% CCA 3. (2) Holders are charged 
with notice of the authority under 
which the certificates were issued and 
for what purpose, and the printed or- 
der on the back is notice that the cer- 
tificate. was made payable to bearer 
contrary to the order. Turner v. Pe- 
Orla, -etc.,.R. Co5.95 Llet34; 35 AmR 
144. (3) Persons purchasing certifi- 
cates, which were made a paramount 
lien on the property, were bound to 
take notice of the receiver’s authority 
or want of authority to issue them. 
Knickerbocker Trust Co. v. Oneonta, 
ete., R. Co., 201 N. Y. 379, 94 NE 871. 


rb] Lis pendens.—‘‘The holder of 
receiver’s certificates is put upon in- 
quiry as to all that has been done in 
the litigation in which the certificates 
were issued, and is charged with no- 
tice of all 
therein. The doctrine of lis pendens 
would charge any one who dealt with 
property of these corporations 
through the court, pending the litiga- 
tion, with notice of the litigation, and 
the order thereof, and the whole of 
the proceedings therein.’ Decker v. 
Berner’s Bay Min. Co., 3 Alaska 280, 
297. 


[ec] Recitals in certificate.—Mon- 
treal Bank v. Chicago, etc., R. Co., 48 
Iowa 518. ; 

{d] Without notice to secured 
creditors.—If certificates are issued 
as paramount liens, without notice to 
‘secured creditors, the purchaser is put 
on notice of authority of receiver to 
issue them, and that by final action 
of court the validity or security there- 
of may be prejudicially affected. Sib- 
ley County Bank v. Crescent Milling 
Co., 161 Minn. 360, 201 NW 618. 


52. Lewis v. Linden Steel Co., 183 
Pa. 248, 38 A 606 [aff 27 PittsbLegJ 
NS 395]. 

53. Union Trust Co. v. Illinois Mid- 
Jand R. Co., 117 U. S. 434, 6 SCt 809, 
4 L. ed. $63; Raht v. Attrill, 106 

‘Y. 423, 13 NE 282, 60 AmR 456; 
Teese Morrison, etc., Byweo., (Tenn. 
Ch. A.) 42 SW 507. 

54. National Banking Assoc. Vv. 
American Ship Bldg. Co., 3 Pa. Co. 
133, 19 WklyNC 471 Lae 9 Pa. Cas. 
Dea, tapAwat. 1 

55. Kneeland y. ace. 141 U.S. 491, 
L2.5SCt 32; 35 Li, eds 83. 


subsequent proceedings. 


56. Kneeland v. Luce, supra. 
57. Montgomery Coal Corp. v. Al- 
lais, 223 Ky. 107, 3 SW (2d) 180. 


58. Lazear v. Ohio Valley Steel 
Fdy. Co., 65 W. Va. 105, 68 SE 772. 


59. Sibley County Bank v. Crescent 
Milling Co., 161 Minn. 360, 363, 201 
NW 618. 


“The holder is entitled to have the 
court not release the property until 
the certificates are redeemed. This, 
the court has as a matter of law, 
pledged its faith to do.’’ Sibley Coun- 
ty Bank vy. Crescent Milling Co., supra. 


60. McCurdy v. Bowes, 88 Ind. 583 
(assignor of such certificate, in form 
a mere evidence of indebtedness to be 
paid out of a particular fund, is not 
liable as assignor of a non-negotiable 
promissory note, both because the 
instrument is payable out of a spe- 
cific fund and does not do more than 
evidence a claim thereon, and because 
there is no promise of the assignor 
to pay; and that such assignor is not 
bound as guarantor, for the law an- 
nexes no such incident to the assign- 
ment). 


61. McCarthy v. Crawford, 238 Ill. 
38, 86 NE 750, 128 AmSR 95, 29 LRA 
NS 252. 


62. McCarthy v. Crawford, supra. 


[a] Regarded as chose in action.— 
The debt evidenced by a nonnegotia- 
ble certificate of indebtedness which 
recited that the company was indebt- 
ed to the holder in a certain sum, with 
interest, payable to the registered 
holder, issued by the receiver of a 
street car company, is a chose in ac- 
tion, which is assignable.—McCarthy 
A Crawford, 238 Ill. 38, 86 NE 750, 
128 AmSR 95, 29 LRANS 252. 


63. McCarthy v. Crawford, supra. 


[a] Rights enumerated.—The as- 
signment of a nonnegotiable certifi- 
cate of indebtedness, issued by the re- 
ceiver of a street car company, sub- 
stitutes the assignee for the original 
certificate holder, so that he would 
share in any distribution of the cor- 
porate assets 'to the same extent as 
his assignor, could enforce his rights 
in the pending proceeding, and could 
compel the registration of the trans- 
fer to him. McCarthy v. Crawford, 
238 Ill. 38, 86 NE 750, 128 AmSR 95, 
29 LRANS 252. 


64. McCarthy v. Crawford, supra. 
65. McCarthy v. Crawford, supra. 
[a] Tllustration.—Although a non- 


negotiable certificate of corporate in- 
debtedness containing forms for its 
assignment in blank, with power of at- 
torney, was not a certificate of stock, 
it being intended to be assigned in the 
same manner, its assignment would 
have the same effect as an assignment 
of stock. McCarthy v. Crawford, 238 
Ill. 38, 47, 86 NE 750, 128 AmSR 95, 
29 LRANS 252. 


66. McCarthy v. Crawford, supra. 
67. McCarthy v. Crawford, supra. 


“The certificate not being negotiable 
paper was subject in the hands of ap- 
pellant to all the equities existing 
against the certificate itself,—to all 
equities against the original holder or 
in favor of the maker; but appellee 
could set up no equities against ap- 
pellant, because by his writing he had 
estopped himself from claiming that 
Whipple & Co. were not his assignees 
for value.” McCarthy v. Crawford, 
supra. 


68. Priorities as to liens see infra 
§§ 252-296. 


69. Primos Chemical Co. v. Fulton 
Steel Corp., 254 Fed. 454; Lockport 
Felt Co. v. United Box Board, CLL, ACon 
74 N. J. Eq. 686, 70 A. 980; Pool v. 
Farmers’ L. & T. Co., 7 Tex. Civ. A. 
334, 27 SW 744; Roberts. v. WwW. 
Hughes Co., 86 Vt. 76, 88 A 807. 


[a] Part of property being lands 
out of the state, the court has no ju- 
risdiction to authorize the issue of 
certificates which shall be liens there- 
on, but application therefor must be 
made in each of the jurisdictions in 
which the property lies. Lockport 
Felt Co. v. United Box Bd., etec., Co., 74 
N. J. Eq. 686, 70 A 980. 


[b] As against holder of unre- 
corded mortgage.—An order of the 
court of a sister state appointing a re- 
ceiver of a foreign corporation own- 
ing real estate in Vermont, authoriz- 
ing the issuance of certificates to pro- 
vide for the payment of employees of 
the corporation, does not impose a 
lien on real estate in Vermont as 
against a mortgagee of the real es- 
tate in an unrecorded mortgage. Rob- 
erts v. W. H. Hughes Co., 86 Vt. 76, 
83 A 807. 


[c] Basis of rule.-—Upon the prin- 
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of the security of a trust deed lien, it has been held 
that the certificates cannot be made a lien on the 
land securing such deed of trust.7° 

[§ 252] 8. Priorities‘:—a. In General. Ques- 
tions of priority are not governed by inflexible 
rules,?2 each case depending upon its own facts.’? 
Receivers’ certificates authorized as a “first” hen 
upon “all and singular the funds” coming into the 
hands of the receiver, should be preferred to all 
claims except such as are for governmental and ju- 
dicial costs, taxes, and charges.** 

Statute relative to classification of claims against 
receiver’s income,’® does not affect the priority of 
certificates as liens on other property of the insol- 
vent.’ 

Common receivers. In the case of receivers of a 
congeries of railroads, certificates may be issued, to 
assure continued operation, constituting a prior lien 
on the combined properties,’* the respective priori- 
ties of mortgage and general creditors of the differ- 
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ent properties after payment of the certificates being 
reserved,*® 

Void certificate. A certificate holder’s claim for 
preference over another creditor based on a valid 
agreement to give him preference will be sustained 
even though the certificate is void.*® 


[§ 253] b. Power of Court in General*°—(1) Ex- 
istence of Power—(a) In General. In a proper 
case’! the courts have power to authorize issuance 
of receivers’ certificates constituting a paramount 
charge upon the income of the receiver*? and the 
property of the insolvent.*? 


[§ 254] (b) Decedents’ Estates. The court can- 
not authorize issuance of receivers’ certificates con- 
stituting a prior lien on’ the estate of an insolvent 
decedent.*4 


[§ 255] (2) Reservation of Power. Under an or- 
der limiting certificates to payment after operating 
expenses and charges, the court reserves the power 


e 
ciple that a court in one state has no 
jurisdiction to appoint a receiver of 
property situated in another state 
(as to which, however, see supra § 
39, and infra §§ 636-696), such court 
cannot authorize the issue of certifi- 
cates which shall be a lien on prop- 
erty situated in Texas, and the fact 
that in obedience to an order of the 
appointing court a conveyance of the 
property to the receiver was attempt- 
ed does not change the rule. Pool v. 
HMarimersueli. 6 (Co. 7 Tex, Civ Ay 
334, 27 SW 744. 


{d] Diiferent federal districts in 
same state.—Primos Chemical Co. v. 
Fulton Steel Corp., 254 Fed. 454. 


70. ‘Hough v. Lucas, 76 Colo. 94, 
230) PL189. 
{a] Thus, where the receiver for a 


land and water company verformed 
no service in protecting the security 
of a trust deed, lands forming that 
security cannot be made subject to 
liens of certificates. Hough v. Lucas, 
76 Colo. 94, 230 P 789. 


71. Of claims generally see infra 
§§ 406-494. 


Right of receiver to issue prior lien 
certificates see supra § 231 text and 
notes 82-84. 


72. American Trust Co. v. Metro- 
politan SS. Co., 190 Fed. 118, 111 CCA 
376 [aff sub nom. Berwind-White Coal 
Min. Co. v. Metropolitan SS. Co., 183 
Fed. 250, and writ of certiorari den 
223 U.S. 727, 32 SCt 526, 56 L. ed. 632]. 


73. American Trust Co. v. Metro- 
politan SS. Co., supra. 


[a] Illustration.—Whether certifi- 
eates are entitled to priority of pay- 
ment out of net income in the hands of 
receivers over a deficiency judgment 
arising on mortgage foreclosure, is 
not governed by fixed rules, but is 
dependent on the equities of the par- 
ties appearing from all the facts and 
circumstances of the case. “This is 
because the appointment of a receiver 
is not a matter of strict right; and 
hence, when a mortgagee calls upon a 
court of equity to exercise its ex- 
traordinary powers and grant him 
purely equitable relief, he submits 
himself to the operation of equitable 
rules.” American Trust Co. v. Metro- 
politan SS.Co:, 190 Ped. 113,114, 111 
CCA 376 [aff sub nom. Berwind-White 
Coal Co. v. Metropolitan SS: Co., 183 
Fed. 250, and certiorari den 223 U. 
S. 727, 82.SCt 526, 56 L. ed. 632]. 


74. Central Trust Co. v. H. B. Meh- 
ring Co., 154 Md. 477, 141 A 111. See 
also infra §§ 272-296. 


75. See statutory provisions; and 
infra § 253. : 

76. Kampmann v. Sullivan, 26 Tex. 
Civ. A. 308, 63 SW 173. 


[a] Statutory lien on earnings.— 
Certificates issued to raise funds to 
pay off labor liens existing against a 
railroad, to purchase ties, for repairs, 
and to procure car wheels necessary 
to profitable conduct of the business 
are not deprived of their priority as 
first liens by a statute governing the 
classification of claims against funds 
in the hands of receivers which refers 
only to the earnings coming into the 
hands of receivers, and gives no lien 
on other property. Kampmann v. 
Sullivan, 26 Tex. Civ. A. 308, 68 SW 
173. 


77. Pennsylvania Steel Co. v. New 
oe City R. Co., 163 Fed. 242, 90 CCA 


78. Pennsylvania Steel Co. v. New 
York City R. Co., supra. 


fa] Illustration.—Where common 
receivers have been appointed for two 
insolvent street railroad companies, 
one of which is the owner of prop- 
erty which is leased to the other by a 
lease which requires it to pay the 
cost of maintenance and operation, the 
court may authorize the receivers in 
their capacity as receivers of both 
companies to issue receivers’ certifi- 
cates and make the same a preferred 
lien on the property of both, where 
necessary to keep the same in opera- 
tion for the benefit of the creditors 
of both; the rights and priorities of 
all persons interested to be subse- 
quently. adjusted without affecting 
the prior lien of their certificates. 
Pennsylvania Steel Co.\v. New York 
City R. Co., 163 Fed. 242, 90 CCA 188: 


79. Sanders v. Southern Tract. Co., 
298 Fed. 60. : 


80. To authorize issuance see su- 
pra §§ 228-230. 


_ As affected by purpose of issue see 
infra § 258 et seq. 


81. See infra §§ 256 et seq. 


_82. Central Trust Co. v. H. B. Meh- 
ring iCor, 154 Mid. i477) 141 5A) Tid. 


; [a] Income, assets, and funds de- 
rived from operation.—Central Trust 
Co. v. H. B. Mehring Co., 154 Ma. 477, 
141 A i111. 


83. U. S.—Union Trust Co. v. Illi- 
nois Midland R. Co., 117 U. S. 434, 6 
SCt 809, 29 L. ed. 963; Wallace vy. 
Loomis, 97 U. S. 146, 24 L. ed. 895; 
Mercantile Trust Co. v. ‘Tennessee 
Cent. R. .Coe., 291 Hed. 462%) Illinois 


Steel Co. v. Ramsey, 176 Fed. 853, 100 
CCA:'323: Hannal vy. State Trust @o,, 
70 Fed. 2, 16 CCA 586, 30 LRA 201. 


Ala.—American Pig Iron Storage 
Warrant Co. v. German, 126 Ala. 194, 
28 S 603, 85 AmSR 21. 


Ida.—Cox v. Snow, 47 Ida. 229, 273 
P9233, 935 [eit Cye]. 


Ill.— Vandalia v. St. Louis, ete., R. 
Co., 209 Ill. 73, 70 NE 662; Hum- 
phreys v. Allen, 101 Ill. 490. 


Md.—Central Trust Co. v. H. B. 
Mehring Co., 154 Md. 477, 141 A 111, 
11'5—Leit-Cyel: 


N. Y.—Central Trust Co. v. Pitts- 
burg, etc., R. Co., 223 N. Y¥. 664, 119 
NE 570; Central Trust Co. v. Pitts- 
burg, etc., R. Co., 223 N. Y. 347, 119 NE 
565; Raht v. Attrill, 106 N. Y. 423, 13 
NE 282, 60 AmR 456; Walton v. Grand 
Belt Copper Co., 56 Hun 211, 9 NYS 
375; Central Trust Co. v. Tappan, 6 
NYS 918. 


Pa.—Columbia, etec., Electric Co. v. 
ort Branch Transit Co., 44 Pa. Co. 
473. 


Porto Rico.—Gregg Co., Ltd. v. 
Utuado Sugar Co., 8 Porto Rico Fed. 
411; Berwind-White Min. Co. v. Bor- 
inquen Sugar Co., 6 Porto Rico Fed. 
258, 263 [eit Cye]: 


_ Va.—Osborne v. Big Stone Gap Col- 
liery Co., 96 Va. 58, 30 SE 446; Karn 
Wa Barer fron ‘Coy, 386. Va. 9754, 11 Sh 


N. B.—Sage v. Shore Line R. Co., 2 
N. B. Eq. 321. 


Decedent’s estate see infra § 254. 


84% Fisher v. Southern L. & T., 
ete.) Co; 38 Na O.g90;) 103550) Sie 592 
(to pay expenses of administrator in 
discharging mortgages, funeral ex- 
penses, attorney’s fees, and expense 
of support of family). 


“The liens, encumbrances, and or- 
der of payment of the indebtedness of 
a deceased person are fixed either by 
contract or by statute and we can 
find no power in the court to change 
or disturb such order. In saying this, 
we do not question the power of the 
court to make necessary orders for 
the protection of the property, pay- 
ment of taxes, insurance, surveying, 
and such like expenses. These are es- 
sential to the purpose and end for 
which the court lends its aid. The 
order of February term, so far as it 
confers upon the receiver the power 
to issue such certificates or otherwise 
incumber the property, should be 
modified.” Fisher y. Southern L. & 
T. Co., supra. 


For later cases, developments and changes in the law see Annotations, same title and section nanos 


> BPAOS 


§§ 255-258] 


to preter such charge of this character as it may 


thereafter assume.®® 


[§ 256] (3) Exercise of Power—(a) In General. 
Exercise of the court’s power to disturb existing liens 
by authorizing receivers’ certificates having a prior 
claim,*® rests in the sound®’ discretion’® of the court. 
In the absence of abuse,*® its action will not be dis- 
But the power is an extraordi- 
nary one,®? of a limited nature,®? should be exercised 
with caution,®® and only when the facts justifying 
its exercise are clear and uneauivoeal,®* and should 
be carried no further than is essential to obtain the 
The duty of a court is rather to 
preserve liens than to displace them by subsequent 


turbed on appeal.°° 


desired result.°* 


incumbranees.?® 


[§ 257] (b) In What Kind of Proceeding.®” 


85; St. Louis, Union DTrust Co. v. 
Texas Southern R. Co., 59 Tex. Civ. A. 
157, 126 SW 296. 


86. See supra § 253. 


87. Von Boston v. United R. Co., 8 
F. (2d) 826 [certiorari den 271 U. S. 
665 mem, 46 SCt 475 mem, 70 L. ed. 
1140 mem]; Rutherford v. Pennsyl- 
vania Midland R. Co., 178 Pa. 38, 35 A 
Van Valkenburgh vy. Ford (Tex. 
Civ. A.) 207 SW 405 [aff (Commn. A.) 
228 SW 194]. 


[a] Power not arbitrary or capri- 
cious.—‘‘Hach case rests on its own 
Special facts, and. - while the 
court has power to issue certificates 
which will become a superior lien on 
the property in receivership, to the 
‘displacement of prior mortgage liens, 
such power is not an arbitrary, capri- 
cious one, but can be resorted to only 
in the exercise of a sound judicial 
discretion.” Van Valkenburgh v. 
Ford (Tex. Civ. A.) 207 SW 405, 412 
[aff (Commn, A.) 228 SW 194]. 


88. Title Ins., ete., Co. v. Califor- 
nia Dév. Co., 171 Cal. 227, 152 P 564; 
Vandalia v. St. Louis, ete., R. Co., 209 
Tll. 73, 70 NE 662; Equitable Trust 
Gowan -Chicaeo, sete; ke Coy 223. 011. 
A. 445; Central Trust Co. v.. Pitts- 
burgh, ete., R. Co., 229 N. Y. 68, 128 
NE 114. 


Not matter of right see supra § 
231 text and note 84. 


89. See case infra this note. 

[a] Abuse shown.—Where an ice 
and light plant during its eight years 
of existence had never been a success, 
had been idle much of the time, had a 
competing light plant serving more 
customers in a town of two thousand 
population, and during eight months 
of operation by the receiver ‘had con- 
tinually lost money, so that at the end 
of such time the plant had entirely 
zonsumed itself, the issue of certifi- 
zates aS a superior lien on the prop- 
erty was improvident and an abuse of 
discretion. Van Valkenburgh v. Ford, 
(Tex. Civ. A.) 207 SW 405 [aff 
(Commn, A.) 228 SW 194]. 


90. Vandalia v. St. Louis, etc., R. 
So., 209 Ill. 73, 70 NE 662; Equitable 
Trust Co. v. Chicago, etc., R. Co., 223 
Ill. A. 445; Rutherford v. Pennsylva- 
nia Midland R. Co., 178 Pa. 38, 35 A 
926; New River Lumber Co. v. Ten- 
nessee R. Co., 186 Tenn. 661, 191 SW 
334, 


[a] Gross abuse of discretion must 
be shown. New River Lumber Co. v. 
Tennessee Cent... R. Co., 136 Tenn. 661, 
191 SW 334. 


[b] Manifest abuse.—‘“‘In matters 
that rest so largely in the sound dis- 
cretion of the trial court as do cases 
of this kind, we should not interfere 
unless there appears to have been 


' manifest abuse of that discretion.” 


Rutherford v. Pennsylvania Midland 
R. Co., 178 Pa. 38, 42, 35 A 926, 
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ercise of the power to authorize receivers’ certificates 


constituting a prior claim?’ is not confined to fore- 


closure suits in which the trustees or bondholders 
come into court initially asking the aid of equity in 
the appointment of a receiver, but it is enough that 
the suit is one in which the court may administer 
the property and marshal the debts, including those 
of the mortgage bondholders.®® 
that a receiver appointed in the foreclosure proceed- 
ings of a second mortgage cannot be authorized to 
issue certificates prior to the claims of a first mort- 
gagee who also begins foreclosure proceedings. 


[§ 258] c. Purpose of Issue and Character of In- 
solvent?—(1) In General. 


It has been held 


As evidence of indebted- 


ness,* receivers’ certificates ean have no higher char- 


Ex- 


91. Lockport Felt Co. v. United Box 
Board, etc., Co., 85 N. J. Eq. 686, 70 
A 980; Van Valkenburgh v. Ford, 
(Dex. 7Civ.) AL). 320% Sw "405 
(Commn. A.) 228 SW 194]. 


92. Knickerbocker Trust Co. v. 
Oneonta, ete., R. Co., 201 N. Y. 379, 
94 NE 871. 


93. U. S.—Wallace v. Loomis, 97 
U. S. 146, 24 L. ed. 895; Von Boston v. 
United R. Co., 8 F. (2d) 826 [certiorari 
den 271 U. S. 665 mem, 46 SCt 475 
mem, 70 L. ed. 1140 mem]; Mercan- 
tile Trust Co. v. Tennessee Cent. R. 
Co., 291 Fed. 462; American Brake 
Shoe, ete., Co. v. Pere Marquette R. 
Co., 205 Hed. 14, 1238 CCA 322 [cer- 
tiorari den 229 U. S. 624 mem, 33 SCt 
1051 mem, 57 L. ed. 1356 mem]; Illi- 
nois Steel Co. v. Ramsey, 176 Fed. 
853, 100 CCA 323; Bernard v. Union 
Trust Co., 159 Fed. 620, 86 CCA 610, 
16 LRANS 1118. 


Ala.—Meyer v. Johnston, 
23. 

Ill.—Equitable Trust Co. v. Chicago, 
etc., R. Co., 223 Ill. A. 445; Fleming 
v. Anderson, 220 Ill, A. 570; Davis 
Vi Altomeetcauin. (Con, 2800s Ay at, 


Md.—Central Trust Co. v. H. B 
Mehring Co., 154 Md. 477, 141 A 111. 


Minn.—-Sibley County Bank v. 
Crescent Milling Co., 161 Minn. 360, 
201 NW 618. Ps ; 


N. J.—Lockport Felt Co. v. United 
Box Board, etc., Co., 74 N. J. Eq. 686, 
70 A 980. 


N. Y.—Townsend v. Oneonta, etc., 
R. Co., 88 App. Div. 208, 84 NYS 427; 
Rochester Trust, etc., Co. v. Rochester, 
etc.) Re Co,—29" Misc. 222,60. NYS 
409. 


Pa.—Columbia, ete., 
North Branch Transit Co., 44 Pa. Co. 
473, 475; Fidelity-Philadelphia Trust 
Co.” Ve penuvIKilL Tract. (Co.,, 11 Pa. 
Dist. & Co. 646. 


Tex.—BEllis v. Vernon Ice, etc., 
86 Tex. 109, 23 SW 858. 


Va.—Osborne v. Big Stone Gap Col- 
liery Co., 96 Va. 58, 30 SE 446. 


“The power Should be exercised 
carefully and with caution and con- 
sideration for the rights of bond- 
holders.” Columbia, etc., Electric Co. 
v. North Branch Transit Co., 


94. Van Valkenburgh sv. 
Mex 1Giv., AS). -207 SW -405 
(Commn, A.) 228 SW 194]. 


95. Mercantile Trust Co. v. Tennes- 
see Cent. R. Co., 291 Fed. 462; Ameri- 
can Brake Shoe, etc., Co. v. Pere Mar- 
quette R. Co., 205 Fed. 14, 19, 123 CCA 
322 [certiorari den 229 U. S. 624 mem, 
33 SCt 1051 mem, 57 L. ed. 1356 mem]. 


96. Fidelity Ins., etc., Co. v. Roa- 
noke Iron Co., 68 Fed. 623; Farmers’ 
L. & T. Co. v. Grape Creek Coal Co., 
50 Fed. 481, 16 LRA 603. 


53 Ala. 


Electric Co. -v. 


Co.; 


supra. 


Ford, 
Laff 


acter than the debts of which they are the representa- 


97. Application for priority see in- 
fra § 296. 

Proceedings preliminary to issue 
see supra §§ 232-236. 


98. See supra § 2538. 


99. Union Trust Co. v. 
Midland sR." Co. la Uke SrA ese oes Ot 
809, 29 L. ed. 963; Von Boston v. 
United R. Co., 8 F. (2d) 826 [certiorari 
den 271 U. S. 665 mem, 46 SCt 475 
mem, 70 L. ed. 1140 mem]; American 
Brake Shoe, ete., Co. v. Pere Mar- 
quette R. Co., 205 Fed. 14, 123 CCA 
322 [certiorari den 229 U. S. 624 mem, 
33 SCt 1051 mem, 57 L. ed. 1356 mem]; 
Illinois Trust, ete., Bank v. Pacific 
R. Co., 115 Cal. 285, 47 P 60; Roches- 
ter Trust, etc., Co. v. Oneonta, etc., 
R. Co., 122 App. Div. 193, 107 NYS 237. 


[a] TIllustrations.—(1) Where the 
trustee in a railroad mortgage ap- 
peared on the application of the re- 
ceiver in a proceeding other than for 
the foreclosure of the mortgage, the 
court had jurisdiction to authorize 
the issue of certificates as a para- 
mount lien. Rochester Trust, etc., Co. 
v. Oneonta, ete., R. Co., 122 App. Div. 
HIS LOT MN Si 23780 C2) avAric om tEnO tr 
equity has power, in either a fore- 
closure or creditors’ suit against a 
railroad company, to authorize the is- 
suance of certificates to conserve and 
continue the property in operation, 
and to displace prior liens so far as 
actually necessary for that purpose. 
American Brake Shoe, etc., Co. v. 
Pere Marquette R. Co., 205. Fed. 14, 
123 CCA 322 (creditors’ suit). 


1. Royal Indemn. Co. v. Franklin- 
Kellum Co., 248 N. Y. 562, 162 NE 525. 


[a] Tllustration.—Where a fore- 
closure action is commenced by the 
holder of a second mortgage on an 
apartment house, and a receiver of 
rents is appointed on the application 
of such second mortgagee, and later 
the first mortgagee, although a de- 
fendant in the first action begins a 
separate foreclosure action on its own 
mortgage, and by motion obtains an 
extension of such receivership to its 
foreclosure action and mortgage, and 
the receiver so appointed applies 
for leave to borrow money on certifi- 
cates sufficient to enable him to re- 
pay to the first mortgagee insurance 
premiums advanced by him, to pay 
due sinking fund payments under the 
first mortgage, and to pay interest 
thereof, the court lacks power to au- 
thorize certificates for such purposes 
and to make them a lien prior to that 
of the first mortgage. Royal Indemn. 
Co. v. Franklin-Kellum Co., 248 N. Y. 
562, 162 NE 525. 


2. Purpose considered in connec- 
tion with character of insolvent see 
infra §§ 259-271. 


Particular priorities see passim in- 
fra §§ 272-292. 


3. See supra § 227, 


Illinois 
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tives.* 


Certificates for rentals. 


itors of the receiver ;° 


ship ereditors.* 


[§ 259] (2) Preservation of Property—(a) In 


4 Laughlin v. U. S. Rolling-Stock 
Co., 64 Fed. 25; Fidelity Ins., 
Co. v. Shenandoah Iron Co., 42 Fed. 
Bion COX Vv. Snow. 40 ida 229, 273° P 
Vso mote goer LeLy Gyel. 


5. Montgomery Coal Corp. v. Al- 
lais, 2238 Ky. 107, 3 SW (2d) 180. 


[a] TIllustration.—‘‘The court prop- 
erly gave precedence to state, county, 
and school taxes, and arrears of in- 
come taxes due the United States by 
the lessee Company. To these should 
be added all such of the same items 
as had previously been paid by the 
receivers, all amounts paid by them 
for royalties on the leased premises 
and for fire insurance on the leased 
property, together with court costs 
and attorney’s fees, and allowances 
to the receivers for their services and 
the actual expense of preserving the 
property. And as it appears there 
were no funds on hand at the time 
the receiver took charge, it is evi- 
dent that such of these as have been 
paid by the receiver were paid out 
of the proceeds of the receivers’ cer- 
tificates; hence for such payments 
precedence must be given the cer- 
tificates over other liens.” Montgom- 


ery Coal Corp. v. Allais, 223 Ky. 107, 


112, 3 SW (2d) 180. 


6 Andrews vy. Beigel, 26 Oh. Cir. 
Ct. N.S. 433. 


7. Andrews v. Beigel, supra. 


iS.) Unions “Trust, etc. -Bank \v. 
Southern Tract. Co., 283 Fed. 50 
[certiorari den 260 U. S, 744 mem, 43 
SCt 166 mem, 67 L. ed. 492 mem]. 
See also infra §§ 260, 261, and passim 
§§ 272-292. 


{a] Illustration.—The owners of 
certificates, for the preservation and 
maintenance of the property, issued 
to the actual purchasers, would be 
entitled to priority of payment from 
proceeds of the sale of the debtor’s 
property. Union Trust, etce., Bank v. 
Southern Tract. Co., 283 Fed. 50 [writ 
of certiorari den 260 U. S. 744, 43 SCt 
166, 67 L. ed. 492]. 


9. Central Trust Co. v.. Pittsburg, 
CU Re Con a2aIN. oY 847, 35257 1119 
NE 565; Knickerbocker Trust Co. v. 
Oneonta, ete. UR. 'Co.,-(20L Ni, Y¥.08:79, 
94 NE 871; Berwind-White Coal 
Min. Co. v. Borinquen Sugar Co., 
Porto Rico Fed. 258. See Townsend 
v. Oneonta, etc., R. Co., 88 App. Div. 
208, 84 NYS 427 (authority does not 
rest upon consent w'here the issue of 
the certificates is absolutely neces- 
sary for the preservation of the prop- 
erty as a going concern). 


“When all the property of a rail- 
road corporation is temporarily in 
the immediate control of a court of 
general jurisdiction and in the pos- 
session of a receiver, and it appears 
necessary to expend a sum of money 
not then available to reasonably main- 
tain the property in its integrity as 
a, railroad, the court may not only 
authorize the receiver to borrow the 
money for such expenditure, but may 
exercise the power which it possesses 
in equity over the property so within 


Receivers’ certificates issued to pay claims 
of a character having precedence over prior liens, 
are themselves entitled to the same precedence.° 


Certificates issued to pay 
back rentals on leased realty instead of granting the 
lessor’s application for possession or foreclosure of 
the lease take precedence over claims of other cred- 
and certificates issued for 
subsequent rentals with the acquiescence of the les- 
sors share pro rata with the claims of other receiver- 
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General. 


claims.® 


poration. 


ee | 


[§§ 258-260 


Receivers’ certificates issued for preserva- 
tion and maintenance ordinarily come ahead of other 


[§ 260] (b) Public or Private Character of Cor- 
Courts have power to give priority to cer- 
tifieates issued for preservation of the property of a 
public? or private?® corporation in displacement of 
prior claims without the consent of such claimants. 
But it has been stated that in the absence of consent 
_ of prior claimants,!? the power can be exercised with 


respect to private corporations for no purpose other 


its control and make the certificates 
of indebtedness therefor a lien there- 
on.” Central Trust Co. v. Pittsburg, 
ete., R. Co., supra. 


[a] Sugar central.—Berwind-White 
Coal Min. Co. v. Borinquen Sugar Co., 
6 Porto Rico Fed. 258. 


10. Cal.—Title Ins., ete., Co. v. Cali- 
fornia, Deyn) Co., £71,Cal. 227; 152 ne 
564. 


Ky.—Montgomery Coal Corp. v. Al- 
lais, 223 Ky. 107, 3 SW (2d) 180. 


N. J.—Lockport Felt Co. v. United 
Box Board, etc., Co., 74 N. J. Eq. 686, 
70 A 980; Porch vy. Agnew Co., (Ch.) 
57 A 546. 


R. I.—Rhode Island Hospital Trust 
Co. v. Greene, ete., Corp., 146 A 765 
{rearg den 147 A 425]. 


W. Va.—McDermott v. Pentress Gas 
Co., 82 W. Va. 230, 95 SH 841. 


“Hquity has power to direct the is- 
suance and‘sale of receiver’s certifi- 
cates and prefer them to prior sub- 
sisting liens and encumbrances for the 
preservation of the property affected 
from waste, impairment or loss until 
such time as may be required to put 
the property into a salable condition.” 
McDermott v. Pentress Gas Co., su- 
pra. 


{a] “If the property is liable to be 
lost by foreclosure of a mortgage or 
is imperilled by failure to keep up in- 
surance or to maintain a watchman 
to guard it, there can be no question 
as to the propriety and necessity of 
providing funds for these purposes by 
the issuance of receivers’ certificates, 
if nece&sary, for obviously such action 
would be for the benefit of the lienor. 

If the business of the insolvent 
corporation is- that of operating oil 
or mining property, the continued op- 
eration might be necessary in order 
to preserve the property. Here, again, 
the displacement of a prior lien would 
be’ for the benefit of the lienor.” 
Rhode Island Hospital Trust Co. v. 
Greene, etc., Corp., (R. I.) 146 A 765, 
767 [rearg den 147 A 425]. 


{[b] Saving property from destruc- 
tion.— ‘There is, however, one cir- 
cumstance which will justify the 
court in issuing these certificates and 
displacing prior liens thereby. That 
occurs in a case in which the money 
is required not for the purpose of op- 
erating the business but for the pur- 
pose of saving the property from de- 
struction.” Lockport Felt Co. v. Unit- 
ed Box Board, etc., Co., 74 N. J. Eq. 
686, 691, 70 A 980. 


[ec] Watchman.—Porch y. Agnew 
Co., (N. J..Ch.) 57 A 546 (to guard 
furnishings of unoccupied hotel). 


11. International Trust Co. vy. 
Decker 1b2. Med i818 1 7 CCA L302" ag) 
LRANS 152; Cronan vy. Kootenai 
County First Judicial Dist. Ct., 15 
Ida. 184, 96 P 768; Rhode Island 
Hospital Trust Co. v. Greene ‘etce., 
Corp., (R. I.) 146 A 765 [rearg den 
147 A 425). 


12. U. S.—International Trust Co. 
v. Decker, 152 Fed. 78, 81 CCA. 302, 11 


than that of preservation.?? 


LRANS 152, 


Ill.—Fleming v. Anderson, 
A. 570. 


Ky.—Montgomery Coal Corp. v. Al- 
lais, 223 Ky. 107, 3 SW (2d) 180. 


Minn.—Sibley County Bank vy. Cres- 
eent Milling Co., 161 Minn. 360, 201 
NW 618. 

N. J.—Lockport Felt Co. v. United 
Box Board, etc., Co., 74 N. J. Eq. 686, 
70 A 980. 


Pa.—Jones, ete., Steel Co. v. Noelke- 
Richards Iron Works, 41 Pa. Co. 522. 


220 Ill. 


R. I.—R'hode Island Hospital Trust. 


Co. v. Greene, etc., Corp., 146 A 765 


[rearg den 147 A 425]. 


See Cox v. Snow, 47 Ida. 229, 235, 
273 P 933 (“In the case of private 
enterprises, they have not, however, 
assumed the same right to displace 
vested interests which they have as- 
sumed in the case of railroads. ... 
Where the certificates have been is- 
sued for any other purpose than 
preservation in connection with pri- 
vate enterprise, they generally have 
been made subordinate to existing 
liens, or, if given priority, the rights 
of existing lien holders have been 
waived’). 


“There can remain no question as 
to the rule as it relates to private 
corporations. The court is without 
authority, except by the consent of the 
mortgage lienholders, to supplant 
their lens by receiver’s certificates 
issued. for any obligations other than 
those arising by way of expenditures 
for realization and for preserving the 
property while the business is in 
course of administration under the 
receivership. It cannot, by its edict, 
make any debt or obligation a prior 
lien, unless appropriately entitled 
thereto under the law governing re- 
ceiverships.” International Trust Co. 
v... Decker; , 152° Hed. 78; 185, 81 seGA 
302, 11 LRANS 152. 


[a] “In case of private corpora-< 
tions, the court may authorize its 
receiver to borrow money upon the 
faith and credit of all the property 
of the corporation and authorize the 
issuing of securities which shall dis- 
place all prior liens and encum- 
brances, but only for one purpose, 
viz., the preservation of the property 
and the expenses of realizing upon it 
by a sale. This necessity should be 
imperative and paramount, and un- 
der no other circumstances can a court 
justify itself in attempting to under- 
mine prior liens.” Lockport Felt Co. 
v. United Box Board, etec., Co., 74 N. 
J. Eq: 686, 694, 70 A 980. 


[b] Exception to rule-—‘‘Each case 
must be considered with reference 
to the particular facts and circum- 
stances that surround it, but it is 
clear from the authorities that the is- 
suance of receivers’ certificates in dis- 
placement of prior liens in the case 
of a private corporation is an excep- 
tion to the general rule, and is only 
justified on the ground of preserva- 
tion of the property.’ Rhode Island, 
etc., Trust Co. v. Greene, etc., Corp., 


For later cases, developments and changes in the iaw see Annotations, same title and section number. 


i 


§§ 260-263) 


Where property of private corporation has salable 
value sufficient to pay all claims of creditors, certifi- 
cates for purposes of preservation should not be is- 
sned as prior liens over existing claims.?? 


[§ 261] (c) What Constitutes 


“Preservation” of property within the rule limiting 
issuance of certificates in private receiverships to 
purposes of preservation,’® ordinarily means preven- 
Whether particular purposes 
come within the preservation rule will depend upon 
the varying facts and cireumstances of the case in- 


tion of destruction.+® 


volved.17 
(R. I.) 146 A 765, 767 [rearg den 147 
A 425). 


13. Spackman v. Swan Creek Or- 
chard Co., 274 Fed. 107. 


[a] Issuance authorized—but not 
priority.— Where, on application of re- 
ceivers for an orchard company for 
authority to issue certificates to pay 
for pruning, spraying, and otherwise 
preserving the property, it appeared 
that the assets then had a salable val- 
ue sufficient to pay all existing claims, 
and that the creditors would derive no 
benefit by the issuance of the certifi- 
cates, but their claims might be 
jeopardized if the certificates were 
given priority over them, the applica- 
tion would be granted as to authority 
to issue the certificates, but denied 
as respects giving the certificates 
priority over any existing claims. 
Spackman v. Swan-Creek Orchard Co., 
274 Fed. 107. 


14. Continuance of operations as 
“preservation” see passim infra §§ 
262-265. - 

15. See supra § 260. 

16. Cox v. Snow, 47 Ida. 229, 235, 
ZiomiaOo se 


“The question of whether a certain 
purpose is one of ‘preservation’ or 
something else is purely relative. 
Basically, everything a receiver does 
is for ‘preservation.’ The order ap- 
pointing a receiver usually reads that 
he is appointed for the purpose of 
‘protecting and preserving the prop- 
erty. Even where the receiver op- 
erates a railroad, he is preserving the 
property for the public, the creditors, 
or the stockholders. But where the 
courts make a distinction between 
‘preservation’ of the property and the 
‘operation’ of the property, preserva- 
tion is usually used in a narrow sense, 
meaning the prevention. of the de- 
struction of the property.” Cox vy. 
Snow, supra. 


17. -See cases infra this note. 


{a] Purposes held essential to 
preservation.—(1) Where the mineral 
property of an insolvent mining com- 
pany had no marketable value aside 
from a railroad constructed and used 
by it for the transportation of ore, 
the court could authorize certificates 
to raise money for the purposes of 
repairing an unusable railroad bridge 
and of perfecting title to the railroad 
by condemnation proceedings, this be- 
ing essential “to preserve the property 
from destruction or serious injury, 
and to put it in saleable condition.” 
Karn v. Rorer Iron Co., 86 Va. 754, 
758, 11 SE 431. (2) Certificates au- 
thorized for the purpose of complet- 
ing a ship canal,.the period for finish- 
ing the canal being about to expire, 
where under act of Congress the lands 
would have reverted to the United 
States in the event that the canal was 
not finished before expiration of such 
time. Jerome v. McCarter, 94 U. S. 
134, 24 “I. ! ed. 1 136. See Fidelity 
Ins., ete., Co. v. Roanoke Iron Co., 68 
Fed. 623 (where, in discussing Jerome 
vy. McCarter, supra, the court said 
that the necessity was so imperative 
that all the lien creditors made no 
objection to the issue of the certifi- 
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Preservation.!+ 


erations. 


cates and that the question of their 
validity was raised by the assignee in 
bankruptcy of the insolvent company 
who had no interest in the property 
other than what should remain after 
satisfying all the lien debts includ- 
ing the receivers’ certificates). 

18. U. S—kKneeland v. Luce, 141 
WMS 491, 1SCt. 32, 85 da. edst.8305 
Union Trust Co. v. Illinois Midland 
Co. 117s ULNS27 434,. 6. SCtH809;°.29% I: 


ed. 963; Burham v. Bowen, 111 U.S. 
776, 4 SCt 675, 28 L. ed. 596; Milten- 
Co., 106 


berger v..Logansport, etc., R. 
Ug oso et 140. 2 Le edly sb alits 
Barton v. Barbour, 104 U. S. 126, 26 
L. ed. 672; Fosdick v. Schall, 99 U. 
S. 235, 25 L. ed. 339; American Brake 
Shoe, ete., Co. v. Pere Marquette R. 
Co., 205 Ked. 14, 123 CCA 322 [cer- 
tiorari den 229 U. S. 624 mem, 33 SCt 
1051 mem, 57 L. ed. 1356 mem]; In- 
ternational Trust Co. v. Decker, 152 
Fed. 78, 81 CCA 302, 11 LRANS 152; 
Royal Trust Co. v. Washburn, etc., 
RCo eZ meds 1h bi CCA 31. Bib= 
ber-White Co. v. White River Valley 
Electric R. Co., 115 Fed. 786, 53 CCA 
282; Houston First Nat. Bank v. 
Ewing, 103 Fed. 168, 43 CCA 150; Mer- 
cantile Trust Co. v. Kanawha, etc., R. 
Co.; 58 Hed. 6, 7 CCA 3; London 
Credit Co. v. Arkansas Cent. R. Co., 
15 Fed. 46, 5 McCrary 23. 


Ala.—Meyer v. Johnston, 53 Ala. 
Bile 


Cal.—lIllinois Trust, ete., Bank v. 
Pacific R. Co., 115 Cal. 285, 47 P-.60. 

Ill.—Equitable Trust Co. v. Chicago, 
etc., R. Co., 223 Ill. A. 445; Davis v. 
Alton,, 6tc, ce Co.,, U80L TI, SAS Poly 
{quot Cyc]. 

Iowa.—Montreal Bank v. Chicago, 
etc., R. Co., 48 Iowa 518. 

N. Y.—Knickerbocker Trust Co. v. 
Oneonta, etce., R..Co., 201 N. Y. 379, 
94 NE 871; Vilas v. Page, 106 N. Y. 
439, 13 NE 743; Rochester Trust, 
etc., Co. v. Oneonta, ete., R. Co., 122 


App. Div. 193, 107 NYS 237; Smith v. 
Pacific Impr. Co., 104 Misc. 481, 172 
NYS 65; Rochester Trust, etc., Co. 
v. Rochester, ete., R. Co., 29 Misc. 
222, 60 NYS 409. : 
Pa.—Rutherford v. Pennsylvania 


Midland R. Co., 178 Pa. 38, 35 A 926; 
Furlong v. Montgomery Rapid.Transit 
Co., 20 Pa. Dist. 775; Farmers’, etc., 
Nat. Bank v. Philadelphia, etc., R. Co., 
14 Phila. 456. 

Tex.—Kampmann v. Sullivan, 
Tex. Civ. A. 308, 63 SW 173. 

[a] Reason assigned is that this 
is the best method of preserving the 
property. Ellis v. Vernon Ice, etc., 
Co., 86 Tex. 109, 23 SW 858. But see 
International Trust Co. v. United Coal 
Co., 27 Colo. 246, 60 P 621, 83 AmSR 
59 [disappr Ellis v. Vernon Ice, etc., 
Cosisuprail: 

Operation of railroad by receiver 
generally see Railroads §§ 853-865. 

19; Central) Bank; ete) “Ry ‘Cony. 
Greenville, etc., R. Co., 248 Fed. 350. 


[a] Tllustration.—Although opera- 
tion of a South Carolina railroad by a 


26 


receiver had been discontinued as dan-. 


gerous to passengers and crews, in 
view of the Code provisions under 


[§ 263] (b) Private Corporations. 
constituting a paramount lien on the corpus cannot 
be issued in displacement of existing liens merely to 
continue the business of a private coneern,?® with- 


[58° C.J.) 187 


[§ 262] (3) Continuance of Operations—(a) Pub- 
lic Service Corporations. | 
tions in the continued operation of which the public 
has an interest, certificates having paramount priori- 
ty may be issued without consent of prior henhold- 
ers to assure continuance,!* or resumption?® of op- 


In the ease of corpora- 


Certificates 


which the road was organized and 
which provided that any person or 
corporation acquiring a_ railroad 
should put it into operation within 
sixty days, the receiver was properly 
directed to issue certificates to obtain 
funds for repair of the roadbed and to 
resume operations, there being much 
traffic ready for movement. Central 
Bank, etc., Co. v. Greenville, etc., R. 
Co., 248 Fed. 350. 


[b] Public service not shown.— 
“The evidence fails to persuade us 
that this railway system can be op- 
erated at a profit at this time or with- 
in a reasonable ‘time in the future. 
The use of privately-owned automo- 
biles, if nothing else, makes it impos- 
Sible to operate the system at a profit 
to the stockholders. It has never 
earned a dividend. There is no sign 
that it can earn even nearly enough 
to pay interest on the bonds for 
which the properties are mortgaged. 
Nor has it been shown that, if the 
receivers’ certificates prayed for be 
issued, the lien of the certificates can 
be discharged within a reasonable 
time or that such lien can ever be dis- 
charged. This.is not a present ‘going 
concern,’ Save in the sense that it is 
going downwards. It is apparently 
utterly and hopelessly insolvent. It 
now serves no public purpose what- 
ever. And there is no assurance that 
men can be obtained in the near fu- 
ture to operate the property peace- 
ably and properly. We would 
be guilty of a gross abuse of discre- 
tion were we to authorize the issu- 
ance of receivers’ certificates for all 
the purposes stated in the schedule to 
the petition.” Fidelity-Philadelphia 
Trust Co.\v. Schuylkilly Tract: Com 14 
Pa. Dist. & Co. 646. 


20. U. S—In-re Benwood Brewing 
Co. 202) Med. 326 iinne: Viaub- etes 
Cornell Co., 201 Fed. 381; Internation- 
al Trust Co. v. Decker, 152 Fed. 78, 
81 CCA 302, 11 LRANS 152; Baltimore 
Bldg., etc., Assoc. v. Alderson, 90 Fed. 
142, 32 CCA 542; Doe v. Northwest- 
ern Coal, etc., Co., 78 Fed. 62; Hanna 
v. State Trust Co., 70 Fed. 2, 16 CCA 
586, 30 LRA 201; Fidelity Ins., etc., 
Co. v. Roanoke Iron Co., 68 Fed. 623; 
Farmers’ L. & T. Co. v. Grape Creek 
Coal Co., 50 Fed. 481, 16 LRA 603. 


Colo.—Lamar Land, ete. Cao v. 
Belknap Sav. Bank, 28 Colo. 344, 64 
P 210; Belknap Sav. Bank v. Lamar 
Land, etc., Co.,:28 Colo. 326, 64 P 212; 
Standley v. Hendrie, etc., Mfg. Co., 
27 Colo. 331, 61 P 600; Internation- 
al Trust Co. v. United Coal Co., 27 
Colo. 246, 60 P 621, 83 AmSR 59. 


Del.—Central Trust, ete., 
Chester County Electric Co., 
Ch. 247, 80 A 801. 


Ky.—Montgomery Coal Corp. v. Al- 
lais, 223 Ky. 107, 3.SW (2d) 180. 


N. J.—Lockport Felt Co. v. United 
Box Board, etc., Co., 74 N. J. Eq. 686, 
70 A 980. 


N. Y.—Raht vy. Attrill, 106 N. Y. 
423, 13 NE 282, 60 AmR 456; Matter 
of Westchester County Brewery, 73 
Misc. 852, 131 NYS 16; Wiggins v. 
Neversink Light, ete., Co., 47 Misc. 
315, 98 NYS 853. 
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out. consent of prior lienholders,?? or waiver?” or 
estoppel,?* unless continuance of the business is es- 
sential to preservation of the property.** 


Distinction between public and private corpora- 
tions in this respect?® has been pointed out by the 


quthorities.?® 


[§ 264] (c) What Constitutes Public or Private 
There is authority to the effect that 


Corporation. 
Or.—U. S. Investment Corp. v. 
Portland Hospital, 40 Or. 528, 67 P 


194, 56 LRA 627. 


Pa.—Jones, etc., Steel Co. v. Noelke- 
Richards Iron Works, 28 Pa. Dist. 828, 
yee Go. 522; In re Cord, 7,.Pa. Dist. 

BGs 


R. I.—Rhode Island Hospital Trust 
Co. v. Greene, etc., Corp., 146 A 765. 


S. C.—Koester v. Citizens’ Pub. Co., 
154 S. C. 154, 151 SE 452. 


Tex.—Van Valkenburgh v. Ford, 
(Civ. A.) 207 SW 405 [aff (Commn. 
A.) 228. SW 194]. 


Utah.—Oldroyd v. McCrea, 65 Utah 
142, 235 P 580, 40 ALR 230. 


“Under no circumstances would the 
court be justified in authorizing its 
receiver to borrow money and make 
the obligation thereof a first lien on 
the property of a private corporation 
by the displacement of existing liens 
for the mere purpose of continuing 
the business in which the company 
was engaged, unless possibly in a 
ease in which it satisfactorily ap- 
peared that the continuation of the 
business was absolutely essential to 
the preservation of the proverty in 
the receiver’s custody. In the case of 
a private corporation this necessity is 
made the criterion.” Lockport Felt 
Co, Vv. United Box Board, etc., Co., 74 
N. J: Hai 686,. 695, 70 A. 980 [quot 
Rhode Island Hospital Trust Co. vy. 
Cae ete., Corp., (R. I.) 146 A 765, 
tf ; k 

[a] Thus certificates will not be 
issued to raise funds whereby to carry 
out certain contracts of sale of real 
property with purchasers. Hanna v. 
State Trust Co., 70 Fed. 2, 16 CCA 
586, 30 LRA 201. 


[b] Rehabilitation of business.— 
Bondholders not consenting to dis- 
placement of lien by receivers’ certifi- 
eates, issued primarily for reorgani- 
zation and rehabilitation of the busi- 
ness of a private corporation were 
entitled to prior proportionate pay- 
ment. Rhode Island Hospital Trust 
Co. v. Greene, etc., Corp., (R. I.) 146 
A 765 [rearg den 147 A 425]. 


21. Fleming v. Anderson, 220 Ill. 
A. 570; Montgomery Coal Corp. v. 
AMNAIS 2230 Keyn LOR, 3 “Siw (20) 1805 
Koester v. Citizen’s Pub. Co., 154 S. 
G@, 154,197, 151 SH 452. 


“Tt is beyond the jurisdiction and 
powers of a Court of Equity to au- 
thorize a receiver of a purely private 
business concern (as distinguished 
from a quasi public enterprise, such 
as a railroad company) to borrow 
money to keep the same-in operation 
and issue notes that shall have prior- 
ity over outstanding liens, except 
with the specific consent of the lien- 
holders.” Koester vy. Citizens’ Pub. 
Co., Supra. 


22. Smith v. Shenandoah Valley 
Nat. Banx, 246 Fed. 379, 158 CCA 443; 
McDermott v. Pentress Gas Co., 8&2 
W. Va. 230, 95 SE 841. 


[a] Express or implied.—McDer- 
mott v. Pentress Gas Co., 82 W. Va. 
230, 95 SE 841. 


23. Van Valkenburgh vy. Ford, (Tex. 


Civ. A.) 207 SW 405 [Laff (Commn. A.) 
228 SW 194]. 
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[$§ 263-264 


only railroads are publie corporations?* within the 
rule permitting priority of certificates issued to carry 
on the business. 
to extend the doctrine to include other corporations 
of a publie service character,?® such as water com- 
panies,*°® and sugar centrals.*+ 


But the tendency of the law is 


To be a public or 


quasi public corporation within such extension®? of 


. Waiver and estoppel generally see 
infra §§ 310, 311. 


24. Fleming v. Anderson, 220 Ill. 
A. 570, 578; Lockport Felt Co. Vv. 
United Box Board, etc., Co., 74 N. 
J. Eq. 686, 70 A 980; Rhode Island 
Hospital Trust Co. v. Greene, etc, 
Corp., (R. I.) 146 A 765. 


“The court has no power to author- 
ize the receiver of an industrial cor- 
poration to continue the business and 
to make receiver’s certificates superior 
to prior liens without the consent of 
the holders of such liens, unless it 
be apparently necessary to do so in 
order to preserve the corporate prop- 
erty of the franchises of the corpora- 
tion.” , Fleming v. Anderson, supra. 


What constitutes preservation of 
property generally see supra § 261. 


25. Prior lien to continue opera- 
tion of public service corporations 
see supra § 262. 


26. U. S.—In re J. B., etc., Cornell 
Co., 201 Fed. 381. See International 
Trust Co. v. Decker, 152 Fed. 78, 81 
CCA 302, 11 LRANS 152 (where it 
was pointed out that while the su- 


‘preme court of the United States has 


not as yet expressly said this, it ‘has 
so strongly observed the distinction 
in that relation between the two 
characters of ccrporations that there 
is left but little room for conjecture 
as to what its determination in a case 
calling for a decision in the premises 
would be, as indicated in Wood v. 
Guarantee Trust, etc., Co., 128 U. S. 
416, 9 SCt 131, 32 L. ed. 472). 


Cal.—Title Ins., ete., Co. v. Califor- 
nia Dev; Co5 171 Cal. 227, 152 P 564; 


Kan.—Commonwealth Trust Co. v. 
Cockerill Zine Co.,_86 Kan. 860, 864, 
L227 sion Lert Gye. 


Ky.—Montgomery Coal Corp. v. Al- 
lais, 223 Ky. 107, 3 SW (2d) 180. 

N. J.—Lockport. Felt Co. v. United 
Box Board, etc., Co., 74 N. J. Eq. 686, 
70 A 980. 

Pa.—tIn re Cort, 7 Pa. Dist. 536. 

Tex.—Van Valkenburgh v. 
(Civ. A.) 207 SW 405 [aff (Commn. 
A.) 228 SW 194]. 

“There is in principle and on 
authority, a wide distinction between 
the power of the court to authorize 
the displacement of subsisting mort- 
gages and liens in the case of public 
corporations and itS power in the case 
of mere private enterprises which 
have taken the corporate form. The 
general power to authorize the issue 
of receivers’ certificates of indebted- 
ness for the purpose of continuing a 
business which exists in the case of 
a public corporation does not exist in 
the case of a private corporation.” 
Lockpert Felt Co. v. United Box 
Board, etc., Co., supra. 


[a] Authorities reviewed.—Lock- 
port Felt Co. v. United Box Boara 
etc., Co., 74 N. J. Eq. 686, 70 A 980. 


27. McDermott v. Pentress Ga 
82 W. Va. 230, 237,95 SE 841. ee 


“Even conceding that the Pentress 
Gas Company is a public service cor- 
poration, though it is engaged only 
indirectly in selling its product to 
consumers, and that the necessity for 
the continued operation of such com- 


’ 


Ford,’ 


the rule it must appear that the corporation is ac- 
tually of a public character®*? with respect to a sub- 


panies differs only in degree from that 
of a railroad, yet the rule generally 
laid down limits such extraordinary 
power to receiverships of insolvent 
railroad corporations and should not 
be extended to the detriment of those 
who have trusted to the security of 
their liens, and priority should be 
accorded only to such certificates as 
are necessary to preserve the property 
from waste and destruction.” Mc- 
Dermott v. Pentress Gas Co., supra. 


28. See supra § 262. 
Auer See infra text and notes 30, 
Public corporation, definition and 
nature of see Corporations §§ 42-46. 
Public utility, definition and nature 
of see Public Utilities § 1 et seq. 


30. Ellis v. Vernon Ice, etc., Co., 
86 Tex. 109, 112, 23 SW 858. See 
Atlantic Trust Co. v. Woodbridge 


Canal, etc., Co., 79 Fed. 39 (receiver’s 
expenses incurred to assure continued 
operation of an irrigation company 
distributing water to the general pub- 
lic are entitled to preference over 
prior mortgage liens). 

“Tf the public have an interest in 
the continued operation of a railroad, 
so have they in that of waterworks. 
constructed for the purpose of supply- 
ing water to the inhabitants of a city.’” 
Ellis v. Vernon Ice, ete., Co., supra. 


31. Gregg Co., Ltd. v. Utuado 
Sugar Co., 8 Porto Rico Fed. 411; 
Berwind-White Coal Min. Co. v. Bor- 
inquen Sugar Co., 6 Porto Rico Fed. 
258, 264. See Gregg Co., Ltd. v. 
Utuado Sugar Co., 8 Porto Rico Fed- 
524 (where it was said that to a limit- 
ed extent, in the case of sugar cen- 
trals, the court may authorize issu- 
ance of receivers’ certificates to raise 
funds to carry on the business in order 
to preserve the property). 


“The application at bar relates to 
an enterprise not strictly private in 
character. The chief business of Por- 
to Rico is sugar production, and what 
is decided,as to one central becomes 
applicable to all. If all the centrals 
were united in one, controlling much 
over half of the whole business*of the 
island, it would be evident that such 
an application as the present would 
relate to a public concern, and come 
under the general rule. The fact 
that there are a number of centrals 
does not change the state of the case, 
when what is decided as to one would 
be the rule as to all.’ Berwind- 
White Coal Min. Co. y. Borinquen 
Sugar Co., supra. 
oe See supra text and notes 29— 


33. Van Valkenburgh v. Ford, (Tex. 
Civ. A.) 207 SW 405 [aff (Commn A.) 
228 SW 194]. 


[a] Potentially quasi public.— 
“The power to displace prior liens, 
and thus to impair the force of con- 
tracts, is such an extraordinary one 
. . . that, in order to call into ex- 
ertion such power, the facts justify- 
ing it should be clear and unequivocal. 
It would seem that a corporation, to 
be within the rule justifying the ex- 
ercise of such an extraordinary pow- 
er, should not only be potentially 
quasi public, but actually so, and to. 
be the latter it should subserve some 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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stantial portion of its business.*4 


ice companies.*° 


[§ 265] (d) Individuals. Certificates 
ing prior liens should not be issued merely to continue 
the business of an individual insolvent.*7 


[§ 266] (4) Construction’ and Permanent Im- 
provements—(a) Public Service Corporations. 
court has. power to authorize prior lien certificates 


appreciable service to the public and 
to some reasonable extent meet a pub- 
lic demand and _ necessity.’’ Van 
Valkenburgh v. Ford, (Tex. Civ. A.) 
207 SW 405, 414, 415 [aft (Commn. A.) 
228 SW 194). 


34. Van Valkenburgh y. Ford, su- 
pra. 


“In the case before us the defunct 
company was following both a pri- 
vate and a public pursuit. An entire- 
ly different rule of law applies on the 
question of priority under considera- 
tion to these different pursuits; both 
rules cannot be followed. Would it 
not be fairer and more just to all par- 
ties to apply that law which is ap- 
plicable to the dominant pursuit of 
the company, and the pursuit on 
which was predicated the issuance of 
the certificates and the operation of 
the plant, than to apply the rule ap- 
plicable to the other pursuit of fur- 
nishing light, where the facts show, 
as here, that the latter pursuit did 
not reach appreciable proportions, or 
to any reasonable extent subserve any 
substantial need in the life of the 
community? We think so.” Van 
Valkenburgh v. Ford, supra. 


[a] Illustration.—An ice and light 
plant whose average monthly income 
from ice department during the eight 
months under receivership was four 
hundred and fifty one dgllars and thir~ 
ty-three cents, and whose monthly 
average income from the light depart- 
ment was only seventy-nine dollars 
and sixty-one cents, will not be 
deemed a quasi public corporation 
for purposes of issuing certificates, 
the dominant pursuit of such corpo- 
ration being the furnishing of ice. 
Van Valkenburgh v. Ford, (Tex. Civ. 
A.) 207 SW 405 [aff (Commn, A.) 228 
SW 194]. 


35. Belknap Sav. Bank v. Lamar 
Land, etc., Co., 28 Colo. 326, 339, 64 
ie yale 

{a] Land and canal company ir- 


rigating arid lands for private profit 
through development and sale. Bel- 
knap Sav. Bank v. Lamar Land, etc., 
Co., 28 Colo. 326, 64 P 212. 


SoG. Chnteyv, loustony Ice, etc; .Co., 
106 Tex. 508, 169 SW 411. 


37. Jones, ete:, Steel Co. v. Noelke- 
Richards Iron Works, 23 Pa. Dist. 828, 
829, 41 Pa. Co. 522. 


“The rule which permits a court 
operating a railroad to incur indebted- 
ness for carrying on the business, 
and to make it a paramount lien up- 
on the corpus of the property é 
is not applicable to the continuance 
of the business of individuals.” 
Alderson Receivers § 245 [quot Jones, 
ete., Steel Co. v.. Noelke-Richards 
Iron Works, supra]. 


38. Rochester Trust, etc., 
Oneonta, etc., R. Co., 122 App. 
NOS POT NYS.237. 


[a] Compietion of extension.—A 
receiver of a trolley railroad may be 
authorized to issue certificates, which 
shall be a lien prior to all other liens, 


Coy Ae, 
Div. 


for the final completion of an ex- 
tension of the railroad. Rochester 
Trust, etc., Co. v. Oneonta, etc., R. 


Co., 122 App. Div. 193, 107 NYS 2387. 


tb] Estoppel may validate certifi- 
cates issued for such purpose, and 


Companies held 
private include land development companies*® and 
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[53. C. 32], 189 
to complete construction of a railroad.** Some 
courts have refused to exercise this power fox pur- 


poses of construction and improvements not essen- 


constitut- 


purposes.*° 


The 


this could not be true unless the judi- 
cial power existed to authorize them. 
Rochester Trust, etc., Co. v. Oneonta, 


CLC be On 123 App. Dive LO oy LOW. 
NYS 237. Compare Denison, etc., R. 
Co. v. Raney-Alton Mercantile Co., 


3 Ind. T. 104, 53 SW 496 (where the 
court conceded that there was no au- 
thority to appoint a receiver and au- 
thorize certificates to construct an 
entirely unbuilt railroad, and then 
went on to hold that the road itself 
was estopped to deny the validity of 
the lien created by such extrajudicial 
orders). 


39. Meyer v. Johnston, 52 Ala. 237; 
Rochester Trust, ete., Co. v. Roches- 
yee etc., R: Co:, 29 Misc. 222, 60 NYS 


[a] TIllustration.—The court will 
not ordinarily authorize expenditures 
for the completion of structures and 
improvements unless it is morally 
certain that the railroad in conse- 
quence of such improvements will sell 
for a higher price. Rochester Trust, 
etc., Co. v. Rochester, étc., R. Co., 29 
Mise. 222, 60 NYS 409 (where the 
judge delivering the opinion said that 
he was inclined to the view that the 
court had no power to complete un- 
finished work or erect new bridges or 
under-crossings beyond what were 
necessary for the preservation of the 
property). 


40. Miltenberger  v. 
etc., R. (Con L06) Us Se 286) 4 SCt140; 
117; Houston First Nat. 
Bank v. Ewing, 103 Fed. 168, 48 CCA 
150 {certiorari den 186 U.S. 686 mem, 
21 SCt 919 mem, 45 L..ed. 386 mem]: 
Kennedy v. St. Paul, etce., R. Co., 14 
F. Cas. No. 7,706, 2 Dill. 448; Stanton 
v. Alabama, etc., R. Co., 22 F. Cas. No. 
13,296, 2 Woods 506. But see Bibber- 
White Co. v. White River Valley Elec- 
tric RR. Conmiis: MedL7i86.b3' (CCA 282 
[dist Miltenberger v. Logansport, etc., 
Re. Cosfeoe Uns.2286501 SCt 140, 27s 
ed. 117 on the ground that the se- 
curity of prior lien-holders in that 
case was augmented instead of im- 
paired by the expenditure permitted, 
and where it was said that this was 
the only case brought to the court’s 
attention in which the exercise of the 
power had been approved where it was 
not invoked at the instance of the pri- 
or lien-holders, or sanctioned subse- 
quently by their acquiescence, or their 
conduct did not create an estoppel]. 


[a] Repairs, construction, and pur- 
chase of rights of way.—Houston 
First Nat. Bank v. Ewing, 103 Fed. 
168, 43 CCA 150. 


[b] To prevent lapse of valuable 
land grant.—Kennedy v. St. Paul, etc., 
R. Co., 14 F. Cas. No. 7,706, 2 Dill. 448 
(restricting the lien to particular 
parts of the property). 


{c] Small amount of construction. 
—Such certificates have been author- 
ized for the purpose of preserving a 
road which had become decayed and 
dilapidated, and to complete some in- 
considerable portions of the road and 
put it in condition for the transaction 
of its business, in a suit brought by 
trustees of a mortgage for foreclosure. 


Logansport, 


Stanton v. Alabama, etc., R. Co., 22 
F. Cas. No. 13,296, 2 Woods 506. 

41. Rochester Trust, etc., Co. v. 
Oneonta, etc., R. Co., 122 App. Div. 


tial to preservation of the property,®® while others: 
have recognized and exercised the power for such 
The power should be exercised cautious- 
ly,#+ and only under extraordinary cireumstances.** 
It should not be exercised at the expense of ultimate 
loss to existing lienholders,*# nor where the improve- 
ments contemplated are of doubtful value,** nor 


193, 107 NYS 237. 


42. Shaw v. Little Rock, etc, R.. 
Co., 100 U. S. 605, 25 L. ed. 757; Davis 
v. Alton, ete., R. Co., 180 Ill. A.-k 


[a] TIllustration.—The power 
ought never to be used to enable rail- 
road mortgagees to protect their se- 
curities by borrowing money to com-- 
plete unfinished roads, except under 
extraordinary circumstances. Shaw 
v. Little Rock, ete., R. Co., 100 U 
605, 25 L. ed. 757 (where it was said 
to be better to reorganize the enter- 
prise on the basis of existing mort- 
gages as stock or something which is 
equivalent, and by a new mortgage 
with a lien superior to the old raise 
the money which is required without 
asking the courts to engage in. the 
business of railroad building). 


43. Bibber-White Co. v. White Riv- 
er Valley eter te 1 oon eat 115 Fed. 
786, 53 CCA 282 


“The object of the law in giving un- 
to contractors a lien upon the railroad 
for the material and labor furnished 
in constructing the road was designea 
doubtless for the protection of men 
who were limited in their means, had 
nothing to gain by the enterprise, were 
not engaged in a speculation but were 
entitled to be paid for the labor per- 
formed and the material furnished. If 
the appellants are justly entitled to 
their lien, under the statute and de- 
cisions of the courts, then we believe 
it is manifestly unjust to permit such 
liens to be swept away by a large 
class of bondholders who are seeking 
to protect themselves, even at the ex- 
pense of such lien holders, and we 
believe that it was error for the court 
to undertake to complete this road un- 
der the circumstances and issue re- 
ceiver’s certificates making them a 
lien prior to the liens of the appel- 
lants.”’” Davis’ v. Alton, etc., R. Co., 
ESO) TTA Peas 


[a] The power has been rarely ex- 
ercised and, it is held, should not be 
exerted unless it can be done without 
ultimate loss to the existing lienhold- 
ers, and only with the consent or ac- 
quiescence of the parties.in interest if 
possible. Bibber-White Co. v. White 
River Valley Electric R. Co., 115 Fed. 
786, 53 CCA 282 [dist Miltenberger 
v. Logansport, ete., R. Co., 106 U. S. 
2365 1 SCtvlr40; 120 teds Li cupra 
text and note] (where only one third 
of-the railroad was built at the time 
of the appointment of the receiver and 
its value did not exceed the amount of 
the liens against it, and it was held 
that the court was not warranted in 
authorizing the receiver to complete 
the road and to issue certificates to be 
a first lien over the objection of the 
lienholders). 


44. Street v. Maryland Cent. R. Co., 
59 Bed. 25. 


[a] Useless improvement over ob- 
jection of bondholders.—A receiver of 
a narrow gauge railroad appointed on 
the petition of a comparatively small 
holder of stock would not be author- 
ized to issue certificates to provide for 
new equipment, additional sidings, 
and permanent structures, in order 
to test its earning capacity if fully 
developed, all others interested oppos- 
ing the issue and the first mortgage 
bondholders pressing for a foreclosure 


190 (53 C.J.] 


where the cost is excessive in proportion to the op- 


erating returns.*° 


Order made without prejudice to nonassenting lien- 


holders may be unobjectionable.*® 


No duty rests on the court to build railroads even 
though all parties in interest assent,*7 and there is 
no difference in principle between building a road by 
the issue of certificates and making extensive repairs 
and betterments approximating the original cost of 


construction.?§ 
Collateral attack. 


is made by the parties an order 


of their past due mortgage, it being 
apparent that the road could not can- 
cel the certificates in any reasonable 
time and that the first measure of any 
new owners would be to change the 
road to the standard gauge and thus 
render the proposed improvements 
useless. Street v. Maryland Cent. R. 
Co., 59 Fed. 25. 


45. Furlong v. Montgomery Rapid 
Transit Co., 20 Pa. Dist. 775, 776 

“We do not see our way clear to 
authorize the expenditure of money 
for extended improvements to the line 
or for additional feed wires. The road 
was operated for about two years with 
the power supplied by the Schuylkill 
Valley Traction Company. This was 
accomplished by the means and appli- 
ances installed when the road went in- 
to operation, but they may not have 
been the best or the most economical, 
but they answered the purpose. If we 
could save the opera vine expenses, as 
suggested, by e expenditure of a 
smal! sum, no doubt it would be our 
duty to authorize the improvement, 
but the estimate submitted shows that 
the cost of the feeder lines and work 
in ‘connection therewith will be at 
least $5,200. This is a large outlay 
when we remember that the receipts 
in running the road are hardly suffi- 
cient to meet the operating expenses. 
The duty to the public and the preser- 
vation of the property from deteriora- 
tion by non-user are the principal 
reasons for continuing the running of 
the cars. We do not think it is the 
duty of the court to build an extension 
of the road, or to add an improvement. 
consisting of seven miles of feed 
wire.” Furlong v. Montgomery Rapid 
Transit Co., supra. 

46. Rutherford v. Pennsylvania 
Midland R. Co., 178 Pa. 38, 35 A 926. 

[a] MTllustration.—Ordinarily, in 
the case of a non-going concern, it 
would not be proper to issue certifi- 
cates to complete the road, but there 
is no abuse of discretion in permit- 
ting such issue on the request of a 
large percentage of the bondholders, 
the order being expressly without 
prejudice to those not consenting. 
Rutherford v. Pennsylvania Midland 
RCo 78a. 38, 35 A 9216: 


47. London Credit Co. v. Arkansas 
Cent. R. Co., 15 Fed. 46, 5 McCrary 23 
[app dism 128 U. S. 25 Seo PCt a0, 
32 L. ed. 448]. 

48. London Credit Co. v. Arkansas 
Cent. R. Co., 15 Fed. 46, 5 McCrary 23. 
49. See supra text and note 39. 

50. Rochester Trust, ete, Co. v. 
Oneonta, etc., R. Co., 122 App. Div. 


193, 107 NYS 237. See Kent v. Lake 
Superior Ship Canal, ete., Co., 144 'U. 
S. 75, 12 SCt 650, 36 L. ed. 352 (ap- 
plying the text doctrine to a canal 
company and holding it applicable in 


Even under the view that cer- 
tificates should not be authorized to complete a road 
or make permanent improvements,*® if no objection 
authorizing issuance 
for such purposes is not subject to collateral attack.°° 


[§ 267] (b) Private Corporations. 
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[§§ 266-270 


of a private corporation the power of courts to au- 


thorize issuance of prior lien certificates for new 


construction,®! such as permanent improvements,°* 


has been both denied and recognized.®?’/2 


In the case 


the absence of actual fraud by the 
trustee of bondholders seeking to at- 


‘tack the validity of the certificates). 


Ford, 
[aff 


51. Van Valkenburgh vy. 
(Dex, @Civa As), 207 2S Wi 405 
(Commn, A.) 228 SW 194]. 

[a] Original construction of plant. 
—Van Valkenburgh vy. Ford, (Tex. Civ. 
A.) 207 SW 405 Laff (Commn. A.) 228 
SW 194]. 

52. Oldroyd v. McCrea, 
142, 235 P 580, 40 ALR 230. 

[a] Private land and water com- 
pany.—Oldroyd v. McCrea, 65 Utah 


65 Utah 


142, 235 P 580, 40 ALR 230. 


5244. Pittsburg Plate Glass Co. v. 
Kransz, 291 Ill. 84, 125 NE 730 [rev 
213 A. S25. 

[a] Exercised with great caution. 
—Pittsburg Plate Glass Co. v. Kransz, 


291 Ill. 84, 125 NE 730 [rev 213 Ill. 
A. 315). 
53. U. S.—London Credit Co. v. 


Arkansas Cent. R. Co., 15 Fed. 46, 5 
McCrary 23; Stanton v. Alabama, etc., 
R. Co., 22 F. Cas. No. 13,296, 2 Woods 
506. 

Tll.—Davis v. Alton, etc., R. Co., 180 
TN A LqnotiCye]< 

N. J.—Hoover vy. Montclair, 
Re Con wou Ne Jiao. <4 

N. Y.—Rochester Trust, ete, Copy: 
Rochester, ete., R. Co., 29 Misc. 22:2; 
60 NYS 409; Hilton Bridge Constr. 
Cosy. Foster, 26 Misc. 338, 57 NYS 
140 [aff 42 App. Div. 680 mem, 59 NYS 
1106 mem]. 


Pa.—Furlong v. Montgomery Rapid 
Transit Co., 20 Pa. Dist. 775; Colum- 
bia, etc., Electric Co. v. North Branch 
Transit Co., 44 Pa. Co. 478; In re 
Bucks County R. Co., 22 Pa. Co. 170. 

Tenn.—Crosby v. Morristown, etc., 
R. Co., (Ch. A.) 42 SW 507. 


[a] Rebuilding of bridges and ap- 
proaches not only for the safe but for 
any running of trains over the road, 
after condemnation of the old bridges 
is within rule. Hilton Bridge Constr. 
Co, v. Foster, 26 Misc. 388, 57 NYS 
140 [aff 42 App. Div. 6830 mem, 59 NYS 
1106 mem]. 

[b] Interest of creditors.—To 
place road-bed and equipment in good 
condition where it is for the interest 
of the bondholders and creditors may 


etc., 


justify certificates. In re Bucks 
County) Ra Con 22. Par Coz: 
[ec] Extent of repairs.—‘‘It is the 


duty of the receiver to make such re- 
pairs as are necessary to keep the 
road and its structures in a safe and 
proper condition to serve the publie. 
Undoubtedly a number of the repairs, 

improvements, rehabilitations, the re- 
ceiver would make if permitted to is- 
sue certificates to the amount of $62,- 
000 should be made. It is imper ative 


[§ 268] (5) Repairs. 
properly be authorized to make repairs necessary to 
keep a railroad and its structures in a safe and ade- 
quate condition to serve the public,®* unless excep- 
tional circumstances appear indicating that opera- 
tion should be discontinued.** 

[§ 269] (6) Insurance. 
may properly be issued to raise funds to pay insur- 
ance premiums on the insolvents’ property.°® 

[§ 270] (7) Payment of Preexisting Debts. 


cept where clearly essential to preservation of the 
property,°® the court lacks power to authorize the 


Prior lien certificates may 


Prior lien certificates, 


Ex- 


that some of them should be made 
promptly. But under the circum- 
stances should they all be made at 
once? We scarcely think so. To 
make them would make for physical 
betterment and increased operating 
efficiency of the road. Some of the 
more important repairs, improve- 
ments, rehabilitations can easily be 
made from current income and reve- 
nue.” Columbia, ete., Electric Co. v. 
North Branch Transit Co., 44 Pa. Co. 
473, : 


54. Gasser v. Garden Bay R. Co., 
205 Mich. 5, 171 NW 791. 


[a] Speculative hazard.—The lim- 
ited assets of a small railroad should 
not be absorbed or incumbered by cer- 
tificates issued by authorization of the 
court to repair the line on the specu- 
lative hazard of the receiver’s being 
able to secure business enough to put 
it on a saving basis. Gasser v. Gar- 
oo Bay R. Co., 205 Mich. 5, 171 NW 


55. "Commonwealth Trust Co. v. 
American Motorship Co., 287 Fed. 76; 


Lockport Felt Co. v. United Box 
Board, etc., Co., 74 N. J. Eq. 686, 70 A 
980; Porch v. Agnew Co., (NJ: (Che) 
57 A 546. 

[a] Vessel.—Commonwealth Trust 


Co. v. American Motorship Co., 287 


Fed. 76 


{b] Frame hotel.—Porch v. Agnew 
ComnON edie Gno)n oi saris Of 


56. Von Boston v. United R. Co., 
8 F. (2d) 826 [certiorari den 271 U. 
S. 665 mem, 46 SCt 475 mem, 70 L. ed. 
1140 mem]; Commonwealth Trust Co. 
v. American Motorship Co., 287 Fed. 
76; Cox. v. Snow, -4% dda. 229, 273 Pp 
933; Lockport Felt Co. v. United Box 
Board etc., Co., 74 N. J. Eq. 686, 70 A 


[a] To prevent sale at sacrifice.— 
Cox v. Snow, 47 Ida. 229, 273 P 933, 
937 (“Coneceding that, in the case of 
a private business, the court should 
not, except under unusual circum- 
stances, permit the receiver to engage 
in the operation thereof, there is noth- 
ing in the facts before us to indicate 
that, if the receiver were to issue the 
certificates, he would then engage in 
the operation of the mine. True, the 
deferring of the sale of the property 
for two years, the maximum time of 
the certificates, or any intermediate 
time, which might likewise have oc- 
curred if no certificates had been is- 
sued, while securing a physical .pres- 
ervation of the pr operty, would prob- 
ably entail more receiver’s expenses 
than if it were immediately sold; but 
such expense is uniformly recognized 
as legitimate. - . The purpose of 
preserving to the stockholders the po- 
tential values in the property de- 
pendent on an advantageous’ sale 


For later cases, developments and changes in the law see Annotations, same title and section number. 


~ §§ 270-271] 


issuance of receivers’ certificates to pay preéxisting 
debts,®? such as unsecured claims,®® or overdue in- 
terest on the bonds,®>® or mortgages,®° of the insol- 


vent. 


thereof might be as advantageous as 
the purpose of preserving the physical 
property”). 

_ [b] Discretionary.—Propriety of 
issuing certificates for purpose of pay- 
ing unsecured debts contracted prior 
to receivership for the purpose of pre- 
venting immediate sale of assets at 
a sacrifice is largely discretionary 
with receiver and trial court. Cox v. 
Snow, 47 Ida. 229, 273 P 933. 


_[c] To prevent foreclosure and 
disintegration of system.—Where 
company effecting consolidation of 
several street railway lines in mort- 
gage securing bond issue covenanted 
that it would pay or cause to be ex- 
tended before their maturity dates 
all existing divisional bonds, that is, 
bonds previously given by lines before 
consolidation, and where, after ma- 
turity and nonpayment of certain of 
such divisional bonds, a receiver was 
appointed in conservation suit by 
holder of bonds secured by second 
mortgage, held, court, to prevent fore- 
closure of mortgages securing divi- 
sional bonds, and to prevent disin- 
tegration of system, properly permit- 
ted issuance of certificates to pay 
Overdue divisional bonds and others 
subsequently maturing, and though 
interest rates on certificates so issued 
were higher than on bonds paid, and 
increased burden on income secured by 
first mortgage, nor was issuance of 
such certificates a breach of covenant 
to pay or extend such divisional mort- 
gages when due, justifying foreclo- 
sure of such first mortgage. Von 
Boston vy. United R. Co., 8 F. (2d) 826 
[certiorari den 271 'U. S. 665 mem, 46 
SCt 476 mem, 70 L. ed. 1140 mem]. 


[d] Not limited to physical pres- 
ervation.—‘I do not think that the du- 
ty of-‘preserving the property in 
charge of the receivers is limited to 
a mere preservation of the physical 
structure of the railroad. If the earn- 
ings were insufficient to pay off taxes 
which were a prior lien upon the prop- 
erty, or to pay off mechanics’ liens, 
the enforcement of which would re- 
sult in a serious disintegration of the 
road, or to pay off any other claim 
which was entitled to preference, and 
which was so situated that for its 
satisfaction the property might be 
brought to a premature sale, the court 
could not only use the earnings in the 
hands: of the receivers, but could 
charge the property, and every inter- 
est in the property, with receivers’ 
certificates, issued for the purpose of 
avoiding consequences quite as seri- 
ous in their ultimate effect to subor- 
dinate interest as would be the de- 
struction of a bridge. I am convinced 
that, where large financial interests 
are secured by a lien of a subordinate 
character, and a foreclosure of this 
subordinate lien is sought, subject to 
prior incumbrances, it is within the 
scope and discretion of a court of 
equity, in preserving this subordinate 
interest, to pay off any just liability 
of an insolvent railroad company out 
of the earnings, and, if the earnings 
are insufficient, that it may authorize 
the borrowing of money secured by a 
charge and burden upon the subordi- 
nate interests to be thus benefited by 
the loan.’’ Lloyd v. Chesapeake, etc., 
R. Co., 65 Fed. 351, 358 [quot Von Bos- 
tonuvecUnited R: Co.8.F. (2d) 826, 
830 (writ of certiorari den 271 U. S. 
665, 46 SCt 475, 70 L. ed. 1140)]. 


{e] Displacing second mortgage 
lien.— To provide a fund for paying 
interest and an installment of thirteen 
thousand dollars on a mortgage of 
one hundred eighty-eight thousand 
dollars on a piece of property valued 
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at five hundred thousand dollars such 
mortgage being. subject to foreclo- 
sure in default of the payment, the 
receiver will be authorized to borrow 
money on certificates, to be a lien pri- 
or to that of a second mortgage. on 
that and all other property of insol- 
vent; it being shown that no other 
course can be successfully adopted to 
preserve the property. Lockport Felt 
Co. v. United’ Box Bd., etc:, ‘Co., 74 -N. 
J. Eq. 686, 70 A 980. 


[f] Reimbursement for release of 
vessel from foreign liens.—Where a 
receiver, with the consent of the mort- 
gagee, who was trustee for the bond- 
holders, promised to secure priority 
for amounts loaned to him to release 
the mortgaged vessel from foreign 
liens, the court could thereafter, in 
the exercise of sound discretion, au- 
thorize the issuance of certificates to 
repay the amount so loaned. Com- 
monwealth Trust Co. v. American Mo- 
torship Co., 287 Fed. 76. 


57. Union Trust Co. v. Southern 
Sawmills, ete., Co., 166 Fed. 193, 92 
CCA 101 [writ of certiorari den 215 
U. S. 596, 30 SCt 398, 54 L. ed. 342]. 


[a] Ilustrationi—In a creditors’ 
Suit against a corporation to which 
neither the bondholders nor the trus- 
tee in the mortgage securing the same 
are parties, the court has no authority 
to issue certificates for preéxisting 
debts of the corporation and make the 
same a first lien on its property. Un- 
ion Trust Co. v. Southern Sawmills, 
etc., Co., 166 Fed. 1938, 92 CCA 101 [cer- 
tiorari den 215 U. S. 596, 30 SCt 398, 
54 L. ed. 342]. 


58. Laughlin v. U. S. Rolling-Stock 
Co., 64 Fed. 25; Hooper v. Central 
Trust (Co., 81 Md-s 5659, 32. A 505, 29 
LRA 262; Knickerbocker Trust Co. v. 
Tarrytown, etc., R. Co., 133 App. Div. 
285, 117 NYS 871 [rearg den 134 App. 
Div. 932 mem, 118 NYS 1118 mem]. 


[a] Tllustration.—The receiver of 
a railread appointed in a mortgage 
foreclosure suit may not issue cer- 
tificates to pay unsecured claims ac- 
cruing prior to the appointment of the 
receiver without the consent of the 
bondholders. Knickerbocker Trust 
Co. v. Tarrytown, etc., R. Co., 133 App. 
Div. 285, 117 NYS 871 [rearg den 134 
App. Div. 932, 118 NYS 1118]. 


{b] Factors not changing rule.— 
That a railroad company is in the 
hands of a temporary receiver, when 
a receiver for the railroad company 
is appointed in mortgage foreclosure 
proceedings, the same person being 
appointed does not affect the rule that 
a receiver in’ mortgage foreclosure 
proceedings may not issue certificates 
of indebtedness to pay unsecured 
claims without the consent of the 
bondholders. Knickerbocker Trust Co. 
v. Tarrytown, etc., R. Co., 133 App. 
Div. 285, 117 NYS 871 [rearg den 134 
App. Div. 932, 118 NYS 1118]. 


Priority generally of claims accru- 
ing before appointment of receiver see 
infra §§ 449-485. 


59. Newton v. Eagle, etc., Mfg. Co., 
76 Fed. 418; Townsend v. Oneonta, 
etc., R. Co., 88 App. Div. 208, 84 NYS 
427, 


[a] Past-due interest on first 
mortgage bonds.—Over the objection 
of the trustee for the mortgage bond- 
holders and the holders of the legal 
title to a majority of the bonds, the 
court could not properly authorize the 
issue of certificates of indebtedness 
constituting a prior lien upon all of 
the railroad property for the purpose 
of paying past-due interest on first 
mortgage bonds, and thereby prevent- 
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[§ 271] (8) Supplies, Rentals, and Equipment. 
Prior lien certificates may be issued for supplies,°? 
rentals®? and equipment®*® reasonably necessary to 


ing the bondholders from declaring 
the bonds due as authorized by a 
mortgage, the operating expenses of 
the railroad being equal to its income 
and there being no expectation of a 
larger income in the future. Town- 
send v. Oneonta, ete., R. Co., 88 App. 
Div. 208, 84 NYS 427. 


60. Knickerbocker Trust Co. v. 
Oneonta, etc., R. Co., 201 N. Y. 379, 94 
NE 871. 


[a] To prevent foreclosure.—The 
power to order the issuance of certifi- 
cates, which are paramount to the lien 
of strangers to the suit, is of a limit- 
ed nature, being merely incidental to. 
the court’s possession of property or 
funds, and can be exercised only for 
the maintenance and preservation of 
such property, and not primarily for 
the benefit of any claimant to the 
fund, so that while the court could 
have ordered the receiver of a rail- 
road to issue certificates for its main- 
tenance, preservation, and operation, 
it could not issue certificates to pro- 
cure funds to discharge overdue inter- 
est on a mortgage to prevent foreclo- 
sure and resulting loss to the stock- 
holders and creditors of the company, 
and its order authorizing their issu- 
ance was void. Knickerbocker Trust 
Co. v. Oneonta, etce., R. Co., 201 N. Y. 
379, 94 NE 871. See Knickerbocker 
Trust Co. v. Tarrytown, etc., R. Co., 
133 App. Div. 285, 117 NYS 871 [rearge 
den 134 App. Div. 932 mem, 118 NYS 
1118 mem] (where the order appoint- 
ing a railroad receiver in a railroad 
dissolution proceeding is valid, a sub- 
sequent order authorizing the issu- 
ance of a certificate of indebtedness 
which is not appealed from cannot be 
collaterally attacked in a subsequent 
mortgage foreclosure proceeding as 
the question is res judicata; hence 
the mortgage receiver could issue cer- 
tificates to pay such indebtedness cre- 
ated by the temporary receiver). 


61. Davis v. Alton, etc., R. Co., 180 
Ill. A, 1, 17 [quot Cyc]; Central Trust 
Co. v. Tappan, 53 Hun 638, 6 NYS 918. 


62. Kneeland v. American L. & T. 
Cor, 136°U;s 8: 89, 10 SCt 950; 344 l.veds 
3879; Miltenberger v. Logansport, etce.,. 
Ry"Co.; 106 U.S. 286" 1 SCt W427) le 
ed. 117; Davis v. Alton, etc., R. Co., 
ES OMEE ee At te 


68. Miltenberger v.- Logansport, 
ete, oR, Co; 106) Us S286. IN SCErao: 
2% Led. 117; °-Houston. Kirst: Nat: 
Bank v. Ewing, 103 Fed. 168, 43 CCA 
150; Davis v. Alton, ete., R. Co., 180 
Ill. A. 1; Vilas v. Page, 106 N. Y. 439, 
13 NE 7438; Central Trust Co. v. Tap- 
pan, 6 NYS 918; Furlong v. Montgom- 
ery Rapid Transit Co., 20 Pa. Dist. 775. 


fa] TIllustration.—Where a _ rail- 
road was uncompleted at the time it 
passed into the hands of receivers on 
the insolvency of the company, and 
only partially equipped, lacking ter- 
minal connections, bridges, right of 
way, etc., as well as ballasting and 
other materials necessary for its com- 
pletion, maintenance, and safe opera- 
tion, it was proper for the court to 
authorize the issuance and sale of cer- 
tificates to raise money for its com- 
pletion and further equipment, as well 
as to pay debts due for labor and op- 
erating expenses previously incurred, 
and to make such certificates, as well 
as the ordinary and proper expenses 
of the receivers in operating the road, 
in excess of its earnings, liens on the 
property superior to those of prior 
mortgages. Houston First Nat. Bank 
v. Ewing, 103 Fed. 168, 438 CCA 150 
[certiorari den 186 U. S. 686 mem, 21 
SCt 919 mem, 45 L. ed. 386 mem]. 


[b] New rolling stock.—Houston 
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maintain operation of a railroad.®* 

Past claims. Certificates may be authorized for 
payment of claims of this character which accrued 
within a specified period prior to receivership.** 

Where the receivership is about to end certificates 
will not ordinarily be authorized for such purposes.°° 


[§ 272] d. Preference as against Particular Claims 
—(1) Taxes.°7 Taxes made a lien by statute®® take 
precedence over receivers’ certificates,°® in the ab- 
sence of laches or estoppel on the part of the tax 
collecting authorities.*° 


[§ 273] (2) Government Loan. Receivers’ cer- 
tifieates issued to assure continued operation of a 
railroad have been held entitled to precedence over 
a claim of the United States for a loan made under 
the Transportation Act.7+ 


[§ 274] (3) Judgment and Attachment Liens.’ 
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[§§ 271-275 


A valid and subsisting judgment lien takes precedence 
over receivers’ certificates issued for money to be 
borrowed.7* But it has been held that certificates 
issued for maintenance of a railroad are prior to the 
lien of a mortgage merged in a judgment of fore- 
closure.‘ 

Attachment lien. Receivers’ certificates of a pri- 
vate corporation are ordinarily inferior to the len 
of a prior attachment.?® 

[§ 275] (4) Mechanics’ and Labor Liens.’® 
Claims of laborers employed by a receiver will be 
held prior to certificates where the certificate has 
been issued subject to expenses,’’ or where accorded 
priority by statute.7* Where mechanics’ liens are 
superior to receivers’ certificates but inferior to first 
mortgage liens, and the latter liens are waived in 
favor of the certificates, such certificates come in 
ahead of mechanics’ liens.79 


First Nat. Bank v. Ewing, 103 Fed. 
168, 43 CCA 150 [certiorari den 186 U: 
S. 686 mem, 21 SCt 919 mem, 45 L. ed. 
386 mem]; Vilas v. Page, 106 N. Y. 
439, 13 NE 743. 


[ec] New parts for old rolling 
stock.—Furlong v. Montgomery Rapid 
Transit Co., 20 Pa. Dist. 775 (new mo- 
tors and trucks for cars). 


64. Certificates to continue opera- 
tion generally see supra §§ 262-265. 


65. Houston First Nat. Bank v. 
Ewing, 103 Fed. 168, 43 CCA 150; 
Rutherford v. Pennsylvania Midland 
R. Co., 178 Pa. 38, 35 A 926. See also 
infra § 449 et seq. 


{a] Labor and supplies furnished 
before receivership._—The courts have 
authorized the issue of certificates in 
payment of claims for labor and sup- 
plies furnished within certain periods 
before the appointment of the receiyv- 
er. Rutherford v. Pennsylvania Mid- 
land R. Co., 178 Pa. 38, 35 A 926 (as 
to claims accruing within six months 
the court holding that other creditors 
of this kind whose claims did not ac- 
erue within six months prior to the 
receivership had no standing to com- 
plain of the order). See Farmers’, 
etc., Nat. Bank v. Philadelphia, etc., 
R. Co., 7 Fed. 377, 14 Phila. (Pa.) 456 
(application of net income to payment 
of such claims, in suit by mortgage 
bondholders). Contra Street v. Mary- 
land Cent., R. Co., 59 Fed. 25 (where 
the receiver was appointed on the 
petition of a stockholder and not of 
the bondholders, and no earnings had 
been diverted to pay interest on the 
bonds, and it was held that, although 
such claimants had an equity to be 
paid out of the net earnings for labor 
which actually kept the road a going 
concern, such earnings could not be 
anticipated); Metropolitan Trust Co. 
v. Tonawanda Valley, etc., R. Co., 103 
N. Y. 245, 8 NE 488 [rey 40 Hun 80] 
(foll Raht v. Attrill, 106 N. Y. 423, 13 
NE 282, 60 AmR 456 (which was not 
a railroad receivership, and from 
which cases it appears that there is 
no distinction in this respect between 
railroad and other receiverships upon 
this question). 


66. In re Philadelphia, etc., R. Co., 
14 Phila. (Pa.) 501 (where it was 
doubted whether the court had power 
to authorize a receiver thus to borrow 
money for the purchase of things nec- 
essary where there was income which 
might be used for that purpose, and 
it was held that when a receivership 
was nearly at an end it would be im- 
proper to make such an order; that 
the property should pass with as lit- 
tle delay as possible into possession 
and control of owners who would best 
be able to determine how it Should be 


managed). 


67. Priority in receivership gen- 
erally see infra §§ 407-411. 


68. See statutory provisions; 
Taxation [87 Cyc 1138]. 

69. Pusey.v. Pennsylvania Paper 
Mills, 173 Fed. 634 [aff sub nom. 
Newhall Engineering Co. vy. Egolf, 185 
Hed. 482, 107 7CCA 581] 2" Bauer sv. 
Wilkes-Barre Light Co., 274 Pa. 165, 
117 A 920, 24 ALR 171. 


[a] Rule applied.—Taxes due the 
state on the property of a corporation 
which by Pa. Act June 1, 1889 (Pub. 
L. p 437) § 31, are made a lien from 
the time they are due and payable out 
of the proceeds of any judicial sale in 
preference to any judgment or lien, 
are payable from the proceeds of the 
company’s property when sold in fore- 
closure proceedings in advance of re- 
ceivers’ certificates. Pusey v. Penn- 
sylvania Paper Mills, 173 Fed. 634 
{aff 185 Fed. 481, 107 CCA 581]. 


[b] Unauthorized appointment.— 
Under Act June 15, 1911 (P. L. p 955; 
St. [1920] § 20529), providing that 
state taxes shall be a first lien upon 
the franchise and property of electric 
light companies, and, whenever the 
franchise or property of such corpo- 
ration is sold at judicial sale, the tax- 
es shall be paid out of the proceeds 
thereof, before any judgment, mort- 
gage, or other claim or lien against 
the corporation; state taxes consti- 
tute a claim prior to certificates is- 
sued by receivers appointed by a court 
without authority to make the ap- 
pointment. Bauer v. Wilkes-Barre 
Light Co., 274 Pa. 165, 117 A 920, 24 
ALR 1171. 


70. In re Holmes Mfg. Co., 19 F. 
(2d) 239. 

[a] Income taxes.—Certificates au- 
thorized and issued by the receiver for 
a corporation had priority over a lien 
claimed by the United States under 
Rev. St. § 3186, for additional income 
taxes asserted against the corporation 
for past years, which claim was not 
filed nor made known to any of the 
parties until after the receiver’s cer- 
tificates were issued, and where the 
fund in the hands of the receiver was 
insufficient to pay the debts and ex- 
penses of the receivership. In re 
Holmes Mfg. Co., 19 F. (2d) 239. 


71. Piedmont Corp. v. Gainesville, 
ete, R.Co,, 0s C2d) b25. 


{a] Illustration.—In proceedings 
for foreclosure of a mortgage given 
by a carrier, the claim ot a mortgagee, 
and of the United States for priority 
for a loan made under the Transporta- 
tion Act § 210, 31 USCA § 191 [former- 
ly Rev. St. § 3466], was subject to pri- 
or payment of receiver’s certificates 


and 


and debts incurred by receivers, with 
authority of the court, for labor, fuel, 
material, and other things necessary 
for operation of the railroad; the 
debts of the receivership being sec- 
ond in priority following expenses of 
administration and state, county, and 
municipal taxes. Piedmont Corp. v. 


asRS NIUE, ete wR. Coz) 30S aC Z Oy 
72. Priority in receivership gener- 


ally see infra § 420. 


73. Lehman v. Trust Co. of Amer- 
ica, 57 Fla. 473, 49 S 502. 


[a] MTllustration.—‘‘The court also 
erred in decreeing that the receiver’s 
certificates to be issued for money to 
be borrowed by the receiver should be 
a first or prior lien upon all of the 
mortgaged properties. If the judg- 
ment of the Lehmans is in fact a prior 
lien upon any of said properties con- 
veyed by the judgment debtor, John A. 
Graham, to the mortgagor company, 


then the court has no authority by 


such an order to create a lien upon 
such property of prior dignity of lien 
to such prior existing judgment.” 
Lehman y. Trust Co. of America, 57 
Fla. 478, 49 S 502, 508. 


74 Central Trust Co. vy. Pittsburg, 
ete., R. Co., 223 N. Y. 347, 119 NE 565. 

Relative priority of mortgage liens 
and certificates see infra §§ 276-280. 


75. Cowden v. Wild Goose Min., 
ete., Co. 199 Fed) 561, 118 COATS: 


[a] Mining and trading company. 
—wWhere property of a private corpo- 
ration engaged in mining and trading 
was attached, and thereafter a receiv- 
er was appointed, who was authorized 
to issue receiver’s certificates, the lien 
thereof was not superior to the at- 
tachment. Cowden v. Wild Goose 
ns, rior MOLoye, AUS) Tenkero ls) Masa Uy aluiisy CXCUN 


76. Priority of mechanics’ liens 
Gonecany, see Mechanics’ Liens §§ 353— 


77. Nisbet v. Great Northern Clay 
Co., 41 Wash. 107, 88 P 15. 


78. See statutory provisions; and 
Nisbet v. Great Northern Clay Co., 41 
Pee. 107, 83 P 15 (construing stat- 
ute): 


79. Pusey v. Pennsylvania Paper 
Mills, 173 Fed. 634 [aff sub nom. New- 
hall Engineering Co. v. Egolf, 185 Fed. 
481, 107 CCA 581]. 


[a] Reasons for rule.—‘It is said, 
however, that, even if the mechanics’ 
liens are postponed to the first mort-, 
gage, the receiver’s certificates get no 
benefit from this, the waiver by the 
bondholders in their favor not being 
able to interfere with the mechanics’ 
liens or to advance the receiver’s cer- 


For later cases, developments anid changes in the iaw see Annotations, same title and section number, 


=< 


'§§ 276-277] 


[§ 276] (5) Debts Secured by Mortgage®°—(a) 
In General—aa. Priority as to Corpus. Public cor- 
poration. Receivers’ certificates issued to assure 
continued operation of a railroad ordinarily take 
precedence over the lien of a prior mortgagee.*+ But 
certificates issued to assure continued operation of a 
railroad are not entitled to priority over a mortgage 
executed prior to the time when the railroad became 
such;*? nor are they entitled to precedence over pri- 
or mortgage hens if issued to enable the railroad to 
operate in a manner contrary to statute.*? 


Private corporation. Receivers’ certificates issued 
without consent of the holder of a prior len mort- 
gage on the property of a private corporation will be 
accorded priority in so far as they were issued to 
pay expenses essential to preservation,®* such as tax- 
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of the property, certificates issued for such purpose 
are likewise entitled to priority.87 But ordinarily 
certificates issued to supply funds for the continua- 
tion of the business of a private corporation are 
denied precedence over prior mortgage liens,** in 
the absence of consent by the prior mortgage lien- 
holder,®® as by waiver.®® Receivers’ certificates is- 
sued for supplies furnished a private corporation pri- 
or to the appointment of a receiver should not be 
given preference over the lens of nonconsenting 
bondholders.°+ 


[§ 277] bb. Priorities as to Income. Receivers’ 
certificates ordinarily constitute a lien on income 
accruing during receivership prior to that of mort- 
gage liens.°? But where the mortgagee has forborne 
foreclosure on the understanding that he shall have 


es®° and insurance premiums.*° 
the business is regarded as vital to 


tificates over their heads. It is no 
doubt true that the liens of the me- 
chanics and materialmen, having at- 
tached to the property, could not be 
put aside in the interest of subsequent 
lien creditors, except by their own act. 
But that does not exactly present the 
case. ‘Until the first mortgage has 
been satisfied, which fund in court 
will not begin to do, the mechanic’s 
lien claimants are not entitled to a 
dollar, and, as this is the necessary 
result if the mortgage, is enforced, 
they have no possible interest in the 
distribution by which to comein. Nor 
does it give them any better standing 
that the bondholders have waived 
their rights in favor of the receiver’s 
certificates, to which the mechanics’ 
liens by themselves would be superi- 
or? Pusey v. Pennsylvania Paper 
Milis, 173 Ted, 634, 648 [aff sub nom. 
Newhall Engineering Co. v. Egolf, 185 
Fed. 481, 107 CCA 581]. 


80. Mortgage lien merged in judg-. 


ment of foreclosure see supra § 274 
text and note 74. 


81. Piedmont Corp. v. Gainesville, 
ete, RCo, 30ME. (2d) 525. 


82. Westinghouse Electric, ete., Co. 
v. Brooklyn Rapid Transit Co., 260 
Fed. 550, 171 CCA 334. 

[a] Rule applied.—A mortgage ex- 
ecuted to secure bonds of a holding 
company for stock of street railroad 
companies, but which at the time 
did not-own or operate any lines, was 
not subject to displacement in favor 
of receiver’s certificates subsequently 
issued, only a small percentage of the 
proceeds of which was to be expended 
on the mortgaged property. Westing- 
house Electric, ete., Co. v. Brooklyn 
Rapid Transit Co., 260, Hed. 550, 171 
COAY 334: 

83. Weaver v. Pacific Impr. Co., 198 
App. Div. 825, 191 NYS 3, 541 [aff 234 
N. Y. 418, 138 NE 42]. 


[a] Coal mining.—Under Act 
Congr. June 29, 1906 § 1 (Comp. St. 
§ 8563 [6]), making it unlawful for 
railroad companies to transport in in- 
terstate commerce any commodity or 
mine produced by it in which it may 
have any interest, direct or indirect, 
the investment of railroad funds in 
coal mining companies was not,neces- 
sary, and funds raised by sale of cer- 
tificates and so expended cannot be 
considered a lien prior to a first mort- 
gage. Weaver v. Pacific Impr. Co., 
198 App. Diy. 825, 191 NYS 3, 541 
[aff 234 N. Y. 418, 138 NE 42]. 


84. Freeman v. Craft, 220 Ky. 15, 
294 SW 822. 


85. Freeman vy. Craft, supra. 
86. Freeman v. Craft, supra. 


87. Armour v. People’s Laundry 
Co, LIT N. C2681, 89°S B19; 


[53 C. J.—13] 


If continuation of 


the preservation 


{a] Thus where it was adjudged 
that it was necessary that a receiver 
be appointed to operate a business as 
a going concern, receiver’s certificates 
for the benefit of creditors ordered by 
the court to meet the necessary ex- 
penditures of such operation take pri- 
ority over prior mortgage indebted- 
ness of the concern. Armour y. Peo- 
ple’s Laundry Co., 171 N. C. 681, 89 SE 
171, 


ss. American Engineering Co. v. 
Metropolitan By-Products Co., 275 
Fed. 34 [certiorari den sub nom. Davis 
v. American Engineering Co., 257 U. 
S. 653 mem, 654 mem, 42 SCt 94, 66 
L. ed. 418 mem]; Nowell v. Interna- 
tional Trust Co., 169 Fed. 497, 94 CCA 
589 (certiorari den 217 U. S. 603 mem, 
30 SCt 694 mem, 54 L. ed. 899 mem]; 
International Trust Co. v. Decker, 152 
Fed. 78, 81 CCA 302, 11 LRANS 152; 
Freeman v. Craft, 220 Ky. 15, 22, 294 
SW 822. 


“The courts of the country seem to 
be uniform in holding that mortgage 
liens may not be displaced by receiv- 
er’s certificates for the purpose of 
carrying on the business of the com- 
pany whose property and assets are 
in his possession. . In the case of 
a private corporation authority for 
displacing mortgage liens by issuing 
receiver’s certificates exists only when 
the mortgagee consents, except that 
where the money is required, not for 
the purpose of operating the business, 
but in order to preserve the estate, 
precedence may be given to receiver’s 
certificates,’”’ Freeman vy. Craft, su- 
pra. 


89. Nowell v. International Trust 
Co., 169 Fed. 497, 94 CCA 589 [certi- 
orari den 217 'U. S. 603 mem, 30 SCt 
694 mem, 54 L. ed. 899 mem]. 


[a] Consent not shown.—Nowell 
v. International Trust Co., 169 Fed. 
497, 94 CCA 589 [certiorari den 217 U. 
S. 603 mem, 30 SCt 694 mem, 54 L. ed. 
899 mem]. 


90. Smith v. Shenandoah Valley 
Nat. Bank, 246 Fed. 379, 158 CCA 443. 


[a] Extent of waiver.—‘In this 
case, the waiver of the bondholders 
to enable the receiver to carry on the 
business was for the specific amount 
of $5,000. The order of the court spec- 
ifying that debts to that amount 
might be contracted and receiver’s 
certificates issued therefor in the op- 
eration of the plant implied that the 
debt should not be extended beyond 
that amount. There is no evidence 
before us sufficient to charge the lien- 
holders with an implied waiver of 
their lien for any greater amount. 

- . The District. Court properly 
held that as between the lienholders 
and the creditors of the receiver, the 
property not covered by the trust ‘deed 


a prior claim on income subsequently produced, the 
certificates will be postponed.?* 


Certificates for the 


should be first applied to the payment 
of the receiver’s certificates, and that 
only the balance of the certificates 
remaining unpaid should be chargea- 
ble against the property covered by 
the lien.” Smith v. Shenandoah Val- 
ley Nat. Bank, 246 Fed. 379, 382, 158 
CCA 443. 


91.. Bernard v. Union Trust Co,, 159 
fede 620, 86 CCA .610, 16 LRANS 


[a] Thus, where a receiver was ap- 
pointed for a strictly private corpora- 
tion and applied for permission to is- 
sue a certificate in payment for sup- 
plies furnished to the corporation 
prior to his appointment, which claim 
was not secured by any lien on the 
corporation’s assets, it was error for 
the court, in authorizing such certifi- 
cate, to direct that it should consti- 
tute a first lien on all the corporation’s 
property as against nonconsenting 
bondholders secured by a deed of trust 
on the corporation’s property. Ber- 
nard v. Union Trust Co., 159 Fed. 620, 
86 CCA 610, 16 LRANS 1118. 


92. American Trust Co. v. Metro- 
politan SS. Co., 190 Fed. 113, 111 CCA 
376 Laff sub nom. Berwind-White Coal 
Min. Co. v. Metropolitan SS. Co., 183 
Fed. 250, and writ of certiorari den 
223 U. S. 727 mem, 37 SCt 526 mem, 
56 L. ed. 682 mem]. 


[a] MIlustration.—Where, after the 
appointment of receivers for a cor- 
poration whose property was mort- 
gaged to complainant trustee to se- 
cure bonds, the receivers on notice to 
and without objection by complain- 
ant were authorized to issue certifi- 
cates to pay interest on the bonds and 
the issuance of such certificates, and 
the payment of the interest was bene- 
ficial to all concerned, in that it pre- 
vented a sale of the property on mort- 
gage foreclosure at an inopportune 
time, complainant could not claim 
after foreclosure that it was delayed 
in the exercise of its right to foreclose 
by reason of their issuance and the 
payment of the interest, and hence the 
certificates were entitled to priority 
of payment out of the net earnings of 
the property in the hands of the re- 
ceivers over a deficiency arising on 
foreclosure of complainant’s mort- 
gage. American Trust Co. v. Metro- 
nolitan SS. Co., 190 Fed. 113, 111 CCA 
376 [aff sub nom. Berwind-White Coal 
Mining Co. v. Metropolitan SS. Co., 
183 Fed. 250, and writ of certiorari 
ao U.S. 727, 32 SCt 526, 56 L. ed. 
10) . 

93. Campbell v. Nichols, 145 Wash. 
614, 261 P 408. 


[a] Crop income.—Where the hold- 
ers of certificates of a farm receiver- 
ship stood to get nothing on foreclo- 
sure of a prior mortgage, and the 
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preservation of a sugar central may constitute a lien 
on income prior to interest and installment of the 


principal on mortgage bonds.°* 


[§ 278] (b) Money Spent on Property Outside 
Receivers’ certificates issued to secure 
funds for the preservation of property outside the 
jurisdiction out-rank prior mortgage liens on property 
within the jurisdiction, where the practical result 
of such expenditures is to benefit the property with- 


Jurisdiction. 


in the jurisdiction.®° 


[§ 279] (c) Reorganization Mortgage. 
certificates take precedence over bonds of a reor- 
ganization mortgage executed subject to the court’s 
power to retake the corporate property if necessary 
to protect receivership creditors,®® especially where 
a condition of the reorganization affecting the mort- 


gage has not been complied with.®? 


mortgage lienholders extended the 
time of payment upon the understand- 
ing that the interest accrued would, 
if possible, be paid from a crop to be 
produced during the period of such ex- 
tension, the mortgagees had a claim 
on the crop proceeds superior to that 
of the certificate holders. Campbell 
v. Nichols, 145 Wash. 614, 261 P 408. 


94. Berwind-White Coal Min. Co. v. 
Borinquen Sugar Co., 6 Porto Rico 
Fed. 258. 


95. Title Ins., etc., Co. v. Califor- 
nia Dev. Co., 171 Cal. 227, 152 P 564. 


[a] Mexican iand.—‘The evidence 
sustains the conclusion that the work 
done by the receiver in Mexico was 
necessary to protect the properties of 
the California Development Company 
in this state from overfiow and de- 
struction. An expenditure for this 
purpose was a proper charge, even 
though it may have involved the em- 
ployment of labor and the use of ma- 
terials outside of the jurisdiction. 
Besides, it is to be noted that the ap- 
pellant contended on the trial of the 
main action, and the court below sus- 
tained the contention, that the lien of 
his bonds extended to the Mexican 
properties, and that he was entitled 
to a foreclosure, not only upon the 
properties in the state of California, 
but upon the shares of stock of the 
Mexican companies which held the 
legal title to all of the properties in 
Mexico. In its finding that expendi- 
tures were made upon the Mexican 
properties, the court found that the 
expenditures ‘have greatly enhanced 
the value of said properties.’ Through 
the foreclosure decree, the plaintiff is 
receiving the benefit of this enhanced 
value. There is therefore little equity 
in his claim that the expenditures 
which have thus gone to the preser- 
vation and improvement of the prop- 
erty upon which his lien rests should 
be denied recognition upon the mere 
ground that they were made ata point 
outside of the jurisdiction of the 
eourt?’ = 'Pitle Ins:, ete., Co. v. Cali- 
fornia Dev. Co:, 171 Cal. 227, 152 BP 
564, 567. 


96. Trinity Portland Cement Co. v. 
Bass Fdy., etc., Co., 26 F. (2d) 348. 


[a] Rule applied.—Where, after 
the appointment of receivers, the 
property of the corporation was or- 
dered returned to it with authority 
to execute a mortgage thereon to car- 
ry out a plan of refinancing on condi- 
tion that the mortgage should be sub- 
ject to the court’s power to retake the 
property at any time, if necessary, to 
protect or pay the claims of receiver- 
ship creditors, the court thereby re- 
served to itself the power to give the 
claims of receivership creditors pre- 
cedence over any mortgage that might 


a ee ee aaa eee 
For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§§ 278-281 


[§ 280] (d) Substitution of Securities. Receiv- 
ers’ certificates substituted for first lien notes are 
prior to second lien bond 

[§ 281] (6) Vendors’ Liens.°® adoy 
taching to the property prior to its acquisition by the 
insolvent has precedence over receivers’ certificates,* 
especially where the certificates were improvidently 
Certificates issued to supply funds for the 
payment of railroad expenses incurred prior to the 


$17? 


A vendor’s lien at- 


receivership have been held prior to a vendor’s lien 


Receivers’ 


for materials.* 


be executed. Trinity Portland Ce- 
ment Co. v. Bass Fdy., ete., Co., 26 F. 
(2d) 348. 


97. Trinity Portland Cement Co. v. 
Bass Fdy., ete., Co., supra. 

[a] Number of prereceivership 
creditors accepting bonds.—Where the 
plans for refinancing a corporation in 
receivership and the order restoring 
the property to the corporation con- 
templated that the effectiveness of the 
reorganization and of the mortgage 
authorized to be executed thereunder 
should be contingent on the exchange 
of mortgage bonds for all outstanding 
prereceivership claims, or at least a 
sufficient number to “lift the receiver- 
ship,” held that, on failure to fulfill 
such conditions, the court properly 
declared the mortgage was not ef- 
fective, even as to those who had ac- 
cepted the bonds, and that the certifi- 
cates tok precedence over the bonds, 
regardless of whether assets retained 
by receivers with proceeds from work 
in progress would have been sufficient, 
if prudently administered, to _ dis- 
charge receivership obligations. Trin- 
ity Portland Cement Co. v. Bass Fdy., 
ete:,/ Co, 26 FF. (2d), 348. 


98. Bibber-White Co. v. White Riv- 
er Valley Electric R. Co., 175 Fed. 470. 


[a] TIlustration.—Where a corpo- 
ration, having fifty-nine thousand dol- 
lars, in notes outstanding, deposited 
bonds to the extent of one hundred 
twenty thousand dollars as collateral 
for the notes, and later assigned to the 
holders the corporation’s equity of 
redemption in bonds, and after the 
appointment of a receiver, he was au- 
thorized to issue certificates to take 
up the notes for fifty-nine thousand 
dollars and the accompanying bonds, 
which was done, the transfer of the 
certificates for the fifty-nine thousand 
dollars of notes was merely a sub- 
stitution of securities, and a second 
lien on the bonds could not become a 
first lien until the certificates were 


paid in full. Bibber-White Co. vy. 
White River Valley Electric R. Co., | 
175 Fed. 470. 

99. Generally: 


Seller’s lien see Sales [35 Cyc 486-492, 
especially 489]. 

beoy ina ares see Vendor and Purchas- 
er ye 1787-1996, especial] 
1815-1817]. shes ogee 


1. Van Valkenburgh vy. Ford, (Tex 
Civ. A.) 207 SW 405 [afe (Comm ) 
228 SW 194]. Pre Vinitaney pre! 

{a] Tllustration—Where an idle 
and stagnant ice and light plant was 
sold by an individual, subject to ven- 
dor’s lien, to another individual who 
subsequently organized a corporation 
with quasi public incidents to operate 
the plant, the character of the corpo- 
ration, upon the plant passing into the 


in so far as the proceeds were used to pay labor 
claims,? but subsequent in so far as used to pay debts 
A vendor’s lien against a railroad 
right of way providing a lien for attorney’s fees has 
been held prior to receivers’ certificates.® 


Conditional sale. 
sequent to thé. lien of a conditional seller.® 


Receivers’ certificates are sub- 
An order 


hands of the réceiver, did not destroy 
the priority of the vendor’s lien as to 
the certificates. Van Valkenburgh v. 
Ford, (Tex. Civ. A.) 207 SW 405 [aff 
(Commn. A.) 228 SW 194]. 


2. Ford v. Van Valkenburg, (Tex. 
Commn. A.) 228 SW 194 [aff (Civ. A.) 
207 SW 405]. 


[a] Rule applied.—Certificates is- 
sued for the cost of operating a plant 
which was unnecessary and could not 
be operated at a profit, and which were 
therefore improvidently issued, are 
not entitled to priority over an exist- 
ing vendor’s lien on the real estate. 
Ford v. Van Valkenburg, (Tex. 
Commn. A.) 228 SW 194 [aff (Civ. A.) 
207 SW 405]. 


3. Hubbell v. Texas Southern R. 
Coz,59) Tex? Cive AL 185, 126° SWestae 


4 Hubbell v. Texas Southern R. 
Co., supra. 


_ Ca]. Wustration.—Where the court 
in railroad receivership proceedings 
authorized the issuance of certificates 
for labor performed and material fur- 
nished before the appointment of the 
receiver, the certificates so far as they 
were for labor performed were su- 
perior to a vendor’s lien for the price 
of a part of the right of way conveyed 
to the railroad, but the vendor’s lien 
was superior to the certificates so 
far as they were issued for material 
furnished; the statute making the 
lien of railroad laborers prior to all 
other liens. Hubbell v. Texas South- 
ern’ Ree Co..) 59) Mex.) (Civ Aa US hembes 
SW 313. 


5. Hubbell v. Texas Southern R. 
Co., Supra. 


[a] Standing on contract.—A hold- 
er of a vendor’s lien against the right 
of way of a railroad which provides a 
lien for attorney’s fees is entitled, 
when he stands on his contract, to a 
judgment for attorney’s fees in pro- 
ceedings to enforce his lien while the 
railroad was in the hands of a receiv- 
er, to be paid for out of the proceeds 
of sale of.the property of the railroad 
as against the holder of certificates 
standing on his contract. Hubbell y. 
Texas Southern R. Co., 59 Tex. Civ. 
A. 185, 126 SW 3813. 


6 Oil City Boiler Works v¥. New 
Jersey. Water, etc., Co., 81 N. J. L. 491, 
79 A 451. 


[a] Illustration.—Where certain 
boilers and appurtenances were sold 
upon conditional sale, and the buyer 
affixed them to the lands of a third 
person, who had notice of the condi- 
tional sale, and a mortgage, already 
a lien upon the lands, was subsequent- 
ly foreclosed, and a receiver appointed 
in the foreclosure suit was authorized 
to raise money to operate a water 
plant embraced in the mortgage by is- 


§§ 281-284] 


authorizing receivers to sell first lien certificates to 
complete an industrial plant does not permit pur- 
chases for such purpose with reservation of a seller’s 
lien endangering the security of the certificate.’ 
Particular statutory provisions. Under a statute 
providing that a debt represented by a receiver’s cer- 
tificate shall be taxed as costs of court and bear a 
first privilege on all of the property and income of 
the corporation,® certificates issued for money bor- 


rowed to continue the business of a private corpora- _ 


tion are entitled to priority over a vendor’s lien or 
privilege prior in time,® especially where the vendor 
was notified of the receivership and took no action.° 
An amendment of such statute providing that ven- 
dor’s liens shall remain unimpaired by receivers’ cer- 
tificates is inapplicable to cases arising before its 
enactment. Debts assumed in part payment of the 
purchase price of property constitute a vendor’s 


' privilege within the amendment preferring such liens 


or privileges to receivers’ certificates. 


[§ 282] (7) Traffic Lien. Receivers’ certificates 
issued to pay antecedent indebtedness have been held 
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[§ 283] (8) Unsecured Debts in General—(a) 
Arising Prior to Receivership. Certificates issued to 
pay prior unsecured debts have the same priority as 
such debts would have had,’* and give their holders 
no preference over other ecreditors.t° Under an or- 
der providing that certificates shall be given the pri- 
orities customarily accorded such securities by law, 
the certificates have a preferential status as against 
unsecured prereceivership debts.?® 


Under statute providing that sums represented by 
certificate shall bear a privilege on all of the prop- 
erty and income of the corporation to be paid by 
preference and priority over all other creditors save 
vendors’ liens outstanding at the time of issuance 
of the certificates,+7 the holder of such certificates 
has priority over a claim for services rendered prior 
to the receivership.1§ 


[§ 284] (b) Arising Subsequent to Receivership. 
Certificates may be subordinate to other claims 
against the receiver,?® or share equally with them,?° 
or constitute a prior claim,*! in accordance with pre- 
vailing equities? and applicable orders of the 


subordinate to a traffic lien.?% 


Suing certificates to be a lien on the 
mortgaged property, a purchaser of 
such certificates acquired no lien upon 
the property embraced in the contract 
of conditional sale. Oil City Boiler 
Works v. New Jersey Water, ete., Co., 
81 N. J. L. 491, 79 A 451. 


7 Lazear v. Ohio Valley She Fdy. 
Co., 65 W. Va. 105, 63 SE 772 


[a] Tideteation Sewihete: special 
receivers of a manufacturing plant 
are authorized to sell certificates, to 
complete the plant, the certificates to 
constitute a first lien on all the assets 
then belonging to it or thereafter ac- 
quired, and on the income of said 
property, to. be prior to all liens 
against the company, and with author- 
ity to enter into such contracts as 
may be necessary to complete the 
plant, such decree does not give au- 
thority to purchase property for orig- 
inal construction on credit, or partly 
on credit, with reservation of title to 
the sellers as security for the price, 


_so as to endanger the security of the 


holders of the certificates. Lazear v. 
Ohio Valley Steel Fdy. Co., 65 W. Va. 
105, 63 SE 772. 


8. See statutory provisions. 


9. Borne v. Alexander Hardwood 
Gowel40 La, 315, 72) S599. 


10. Borne v. Alexander Hardwood 
Co., supra. 


11. International Harvester Co. v. 
Union Irr. Co,., 150 La. 405, 90 S 741; 
Borne v. Alexander Hardwood Co., 140 
IDR Ce BS Fey ARS REISE 


[a] Money paid to receivers after 
amendment effective pursuant to con- 
tract made prior to amendment.—A 
loan having been finally made to re- 
ceivers, and credit actually given be- 
fore the passage of Act (1914) No. 199, 
the contract between the receivers and 
the lender became definitive, and cer- 
tificates held by the lender represent- 
ed a debt which did not fall under 
such act, but enjoyed a privilege 
which primed that of vendors, wheth- 
er of immovables or movable prop- 
erty, although the money was not ac- 
tually given to the receivers until aft- 
er such act went into effect. Interna- 
tional Harvester Co. v. Union Irr. 
Co., 150 La. 405, 90 So. 741. 


12. Jacob v. Reynaud, 152’ La. 353, 
93 S 121. 


[a] Rule applied.—Debts assumed 
by a corporation as part of the pur- 
chase price of a plantation were se- 
cured by a vendor’s privilege within 


court.2* Where 


Act No. 199 of 1914, subordinating re- 
ceiver’s certificates to vendor’s privi- 
Tees! Jacob v. Reynaud, 152 La. 353, 
SES a2, 


13. International, ete, R. Co. v. 
Coolidge, 26 Tex. Civ. A. 595, 62 SW 
1097. 


{a] Pay roll indebtedness.—Cer- 
tificates issued to pay pay roll indebt- 
edness for services rendered prior to 
the appointment of the receiver, in 
the absence of a showing that the 
payment of such antecedent indebted- 
ness was necessary for the preserva- 
tion of the property by the receiver 
and the operation of the road, are sub- 
ordinate to a traffic lien of a connect- 
ing road which is expressly given by 
statute. International, etc., R. Co. v. 
ee 26 Tex. Civ. A. 595, 62 SW 


14. Cox v. Snow, 47 Ida 229, 273 P 
933. See also infra § 283. 


15. Laughlin v. U. S. Rolling-Stock 
Co., 64 Fed. 25. 


16. Trinity Portland Cement Co. 
v. Bass Fdy., ete.,-Co., 26 F. (2d) 348, 
349. See also supra § 270. 


“It is admitted that it is within the 
power of a court of equity to give 
a proper receivership indebtedness 
precedence over unsecured claims. 
The order authorizing these certifi- 
cates provided that they should ‘be 
in the form and tenor comparable to 
securities of this character as hereto- 
fore approved by this court,’ and 
should ‘be given the priorities custom- 
arily accorded to such securities by 
law.’ On the face of the certificates, 
,it was stated that they were entitled 
to the benefits and securities specified 
in the order, and that, in the event of 
the sale of the property of the ma- 
chine company or the property in the 
hands of the receivers, ‘this certificate 
shall be paid in full, with interest at 
or before the confirmation of any such 
sale.’ These provisions are explicit 
enough in their purpose, we think, to 
give the certificates a preferential sta- 
tus against unsecured claims.’ Trini- 
ty Portland Cement Co. v. Bass Fdy., 
etc., Co., supra (bonds issued for as- 
signment of prereceiver claims, under 
alleged mortgage which never became 
effective). 

17. See statutory provisions. 


18. International Harvester Co. v. 
Union Irr. Co., 150 La. 405, 90 S'741. 

19. St. Louis Union Trust Co. v. 
Texas Southern R. Co., 59 Tex. Civ. 
A. 157, 126 SW 296. 


the order does not specify that cer- 


20. St. Louis Union Trust Co. v. 
Texas Southern R. Co. supra; State 
Bank v. Domestic Sewing Mach. Co., 
99 Va. 411, 39 SE 141. 


[a] Railroad.—Where the certifi- 
cates of the receiver of a railroad are 
issued, generally the certificates stand 
in the same class as the receiver’s gen- 
eral obligations. St. Louis Union 
Trust Co. v. Texas Southern R. Co., 59 
Tex. Civ. A) 157, 126)S Ww (296, 


21. Central Trust Co. v. American 
Hay, ete: Co.,:154 Mdei477, 4 iA as 
State Bank v. Domestic Sewing Mach. 
Co., 99 Va. 411, 39 SE 141. 


[a] Claims arising after issuance 
of certificate——‘In the distribution 
of the fund which the receiver holds 
as a result of the operation of the 
factory during the receivership, the 
claims of the appellant based upon 
receiver’s certificates held by it are 
to be preferred to claims of all cred- 
itors accruing after the date of the 
order authorizing the issuance of the 
certificates.” Central Trust "Coy Vee. 
ri Fenn Co., 154 Md. 477, 492, 141 


22. See infra text and notes 24-26; 
and infra §§ 285-290. 


23. Kennebec Box Co. v. O. S. Rich- 
ards Corp., 295 Fed. 418; Ball v. Im- 
proved Property Holding Co., 247 Fed. 
645, 650, 159 CCA 547. 


“The order authorizing the debt is 
the most conclusive evidence of the 
rank which the creditors should hold 
among other claims on the fund. This 
has been repeatedly used as the test 
in cases of receivers’ certificates. 

- The court having the fund in 
its custody may establish such pri- 
orities as it sees fit, at least as against 
such creditors, as take the credit of 
the receiver after the order author- 
izing the earlier debt ha'd once been 
passed. Every one who deals with a 
receiver knows that he has the power 
to charge his estate only as the court 
may authorize him, and, if a prospec- 
tive creditor fails to inquire how far 
the assets may be already incumbered, 
he takes the risk.’ Ball v. Improved 
Property Holding Co., supra. 


[a] TIllustration.—The court’s or- 
ders authorizing the issuance of re- 
ceiver’s certificates determines the ex- 
tent to which the certificate holders 
are entitled to a priority on the assets 
of the corporation as against the cred- 
itors of the various receivers. Ken- 
nebec Box Co. v. O. S. Richards Corp., 
295 Fed. 418. 
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tificates shall be a lien, such certificates rank with 
other unsecured debts created by the receivers.** 
Where the order makes no provision for priority,?° 
certificates are not entitled to priority over subse- 
quently accruing claims of the same character as 
those for the payment of which the certificates were 


issued.?° 


[§ 285] (9) Expenses of Operating Business*’— 
(a) In General. Receivers’ certificates may be pri- 
or to the general operating expenses?* or share equal- 
ly therewith,2® or come after such expenses,*° in ac- 
cordance with the prevailing equities and the terms 
of the order authorizing the issuance of the certifi- 
Among operating expenses, authorities exist 
for subordinating claims for damages for personal 
injuries*! and for breach of contract®*? to claims on 


cates. 


receivers’ certificates. 


2a ine re (J. B., etc, .Cornell iCo;, 
201 Fed. 381. 


25. See case infra this note. 


[a] Particular orders construed.— 
(1) Where, to enable a receiver of an 
insolvent corporation to make pay- 
ments to protect the corporation’s 
leasehold, for which property the re- 
ceiver was about to be dispossessed 
by the lessors on account of nonpay- 
ment of rent and other charges, the 
court authorized the receiver to is- 
sue certificates under an order declar- 
ing they should constitute a lien on 
all the property of every nature of 
the corporation and on its net earn- 
ings, and that such lien should be 
prior to a specified mortgage, and to 
the general claim of unsecured cred- 
itors, the holders of the certificates 
were given no priority over the les- 
sors for subsequently accruing claims 
for unpaid rents, both being creditors 
of the receiver. -Ball v. Improved 
Property Hoiding Co., 247 Fed. 645, 
159 CCA 547. (2) An order continu- 
ing a receivership declared that ten 
per cent of the gross rents and in- 
comes of the property should be set 
aside in a separate fund held for or 
applied to the expenses, charges, or 
obligations of the receivership, and 
further provided that after making 
certain deductions the receiver should 
pay and apply the balance of the rents 
and income from such property to 
the payment of taxes and other gov- 
ernmental charges thereon and the 
rentals ‘due the owners. To prevent 
the lessors of property in which the 
corporation had a leasehold interest 
from dispossessing him on account 
of nonpayment of rents and taxes, the 
receiver under authority of the court 
issued certificates to obtain funds for 
the payment of those charges. It 
was held that such certificates could 
not be construed as obligations for 
which a percentage of the profits was 
reserved, but that term should be un- 
derstood as referring merely to the 
ordinary expenses of the receivership; 
nor could the order be construed as 
giving a priority to rent charges sub- 
sequently accruing over the certifi- 
cates. Ball v. Improved Property 
Holding Co., supra. (3) Where certifi- 
cates were issued subject to costs, 
counsel fees, and disbursements, but 
the claims of the lessors for rents on 
property held by the receiver and 
which accrued during the receivership 
_ stood on the same footing as ordinary 
receivership certificates being debts 
of the receiver, funds remaining in 
the hands of the receiver after deduct- 
ing the allowances to his attorney and 
the incidental charges should be rata- 
bly divided between the lessors and 
certificate holders; the allowance to 
the mortgage trustees and their so- 
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[§ 286] (b) Supply Creditors. 
ceiver who have furnished supplies, etc. stand upon 
an equal footing with other creditors to whom cer- 
tificates have been issued if the order authorizing 
the issue of certificates does not make them a prior 
lien;?% but subsequent creditors under a contract 
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Creditors of a re- 


made with notice of previous certificates issued un- 


cates.?* 


der an order making them a prior lien are not on a 
footing of equality with the holders of such certifi- 
Certificates issued to borrow money to buy 
supplies are on a parity with claims of persons fur- 
nishing supplies.?° 
Within four months. 
narily will not come ahead of material and supply 
claims arising within four months of receivership.*® 


On receivership income. 


Receivers’ certificates ordi- 


Certificates issued for 


general improvements ordinarily have a claim on the 


licitors being a charge against the 
sum apportioned to the certificate 
holders but not the lessors. Ball v. 
Improved Property Holding Coe nsu= 
pra. 


26. Ball» v. Improved Property 
Holding Co., supra. 


[a] Rent.—Where the order pro- 
viding for the issuance of certifi- 
cates by the receiver of an insolvent 
corporation which included as part of 
its assets a term for years, in valu- 
able real property, made no provision 
for priority to the holders of the cer- 
tificates, which were issued to se- 
cure funds to pay taxes, rent, and 
other charges the nonpayment of 
which entitled the lessors to retake 
the property, the holders of such cer- 
tificates are not entitled to priority 
over the subsequently accruing claims 
of the lessors for rent, for there is 
no difference in equity between the 
claims for rent due bcfore the insol- 
vency, which were secured by the 
right of reéntry, and which the cer- 
tificates paid, and that due afterward 
which was equally secured and which 
the lessors forebore to assert by re- 
entry. Ball v. Improved Property 
eed Co., 247 Fed. 645, 159 CCA 


27. Cross references: 
Certificates issued for purpose of op- 
caus business see supra §§ 262- 
Priority of such claims generally see 
‘infra §§ 422-448. 


28. Piedmont Corp. v. Gainesville, 
ete; Rs Co. SOUS (2a) 525% TJieffers’ v. 
New Jersey, etc., R. Co., 86 N. J. Eq. 
402, 99 A 189; Campbell v. Nichols, 
145 Wash. 614, 261 P 408 [cit Cyc]. 


29. Horton v. Thomas McNally Co., 
168 App. Div. 248, 153 NYS 429, 168 
App. Div. 964, 153 NYS 432 [aff 89 
Mise. 165, 151 NYS 674]. 


[a] Ilustration.—A receiver’s cer- 
tificates, expressly given priority, 
were not inferior to subsequent claims 
for moneys borrowed by the receiver 
to carry on the work, but shared 
equally therewith. Horton v. Thomas 
McNally Co., 168 App. Div. 248, 153 
NYS 429, 168 App. Div. 964, 153 NYS 
432 [aff 89 Misc. 165, 151 NYS 674]. 


30. St. Louis Union Trust Co. v. 
Texas Southern R. Co., 59 Tex. Civ. A. 
157, 126 SW 296. 


[a] Construction of orders.—An 
order directing the receiver of a rail- 
road to issue certificates to pay debts 
incurred before the receivership, and 
fixing the classification of the certifi- 
cates, is not modified by a subsequent 
order directing the receiver to make 
no further expenditures except strict- 
ly for operation and repairs, and that 
the operation expenses shall not ex- 


ceed eighty per cent of the gross earn- 
ings per month of the railroad, made 
a year after the order for the certifi- 
cates, the subsequent order being only 
an economic order ‘directed against 
the receiver alone, and intended not to 
operate against creditors of the re- 
ceiver who subsequently furnished 
supplies in good faith, demands for 
such supplies are not postponed to 
the payment of the certificates, which 
are by the order directing their issu- 
ance inferior to the payment of the 
operating expenses of the receiver. 
St. Louis Union Trust Co. v. Texas 
Southern R. Co., 59 Tex. Civ. A. 157, 
126 SW 296. 


31. See infra § 287. 


32. See Piedmont Corp. v. Gaines- 
Ville ete Ri Con ss) ai C2) 6 2b. 


33. Lewis v. Linden Steel Co., 183 
Pa. 248, 38 A 606 [aff 27 PittsbLegJ 
NS 395). 


34. Kampmann v. Sullivan, 26 Tex. 
Civ. A. 308, 68 SW 173.. See Central 
Trust Co. v. H. B. Mehring Co., 154 
Md. 477, 489, 141 A 111 (claims evi- 
denced by receiver’s preferential lien 
certificates were entitled to priority 
over the claims of general credi- 
tors, including creditors furnishing la- 
bor and materials, regardless of when 
the claims accrued, where there was 
no contract lien, but were subordi- 
nate where the other claims had a 
contract lien). 


_35. Central Trust Co. v. H. B. Meh- 
ring Co., supra. 


“The money borrowed on the cer- 
tificates was dedicated to the pur- 
chase of raw material, and the pay- 
ment of labor employed in the manu- 
facture of that material, and it is not 
apparent why the claim of one who 
loaned money for those purposes is 
not equal in equity and dignity to 
those of persons supplying material 


directly.” Central Trust Co. v. H. B. 
Mehring Co., supra. 
36. Pennsylvania Steel Co. v. New 


York City R. Co., 165 Fed. 455. 


[a] Rule applied.—Certificates au- 
thorized to be issued by the receivers 
for a street railway system to make 
betterments necessary to give an effi- 
cient service because of the failure 
of a lessee to keep the property in 
repair an'd properly equipped will not, 
at the instance of the lessor and its 
bondholders, be made a first lien fall- 
ing in the first instance on the prop- 
erty of the lessee on the ground that 
it was liable for waste, to the dis- 
placement of claims for material and 
supplies furnished the lessee within 
four months of receivership which are 
entitled to priority over the claim for 
waste. Pennsylvania Steel Co. v. New 
York! City, RoCo., 165 Meds 455. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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receivership income subordinate to that of the sup- 
ply ereditors.*? 


[§ 287] (10) Death or Injury Claims. Ordinari- 
ly a valid claim for personal injuries sustained in 
the operation of the property under receivership 
should be paid from the income of the property,*® 
the same as other operating expenses.*® Under an 
order making certificates a first lien on the property 
and income of a railroad, “after the payment of ex- 
penses and costs of administration,” a claim for per- 
sonal injuries accruing during the period of opera- 
tion by the receiver constitutes a charge on the cor- 
pus, the income being insufficient, prior to receivers’ 
certificates.*° 

Under a statute creating a preference with respect 
to death claims against a railroad for its negligence, 
a death claim accruing during the receivership is pri- 
or to receivers’ certificates.*? 


[§ 288] (11) Expenses of Receivership**—(a) In 
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certificates share equally with the expenses of admin- 
istration;4* while other authority is to the effect 
that the expenses of a receivership are prior to the 
claims of certificate holders.4®° Under an order mak- 
ing receivers’ certificates a first lien, the court may 
nevertheless subsequently decree the payment of ad- 
ministration expenses ahead of the certificates.*® 
Under an order providing that certificates shall be a 
first claim subject to prior payment of the receiver- 
ship costs and expenses, the expenses not properly: 
falling within such category are postponed to the cer- 
tificates.*7 


[§ 289] (b) Compensation of Receiver. Com- 
pensation of a receiver is ordinarily entitled to prior- 
ity over the claims of certificate holders,#® even 
though bondholders have agreed to make up a defi- 
ciency,*® but is properly postponed to the payment 
of the certificates where the receivership has been 
improperly prolonged.®°® 


General. 


387. Texas Co. v. International, etc., 
R. Co., 237 Fed. 921, 938, 150 CCA 571 
[certiorari den 249 U. S. 613 mem, 39 
SCt 388 mem, 63 L. ed. 802 mem]. 


“The lien of supply creditors on the 
net income of the receiver could not 
be properly displaced to provide funds 
for the improvement of the railroad 
property, which would better the se- 
curity of the mortgagees, whose liens 
on the net income of the receiver were 
inferior to that of the supply credi- 
tors. Creating a prior lien on the net 
earnings of the receivership by the 
issue of negotiable certificates is as 
much a diversion as the payment of 
earnings on account of improvements 
would be.” Texas Co. v. International, 
etc,, KR. Co; supra. 


[a] Resort of corpus no substitute. 
—‘‘Resort to the proceeds of the cor- 
pus, upon a sale of the property, is not 
the equivalent of a claim on current 
net income, in the sense that the court 
administering the property is at lib- 
erty to so displace the supply cred- 
itors’ lien on income, on the theory 
that it is furnishing an equivalent 
security. There are doubtless occa- 
sions, in the interest of the estate, 
which would justify the diversion of 
the current earnings of the receiver 
to urgently needed improvements, re- 
mitting the supply creditors to the 
corpus. We do not think that the 
building of new shops, the purchasing 
of steel equipment for a new kind of 
passenger service, nor an entire re- 
habilitation of the roadbed to meet 
new traffic conditions, present such 
an exigency. The supply creditors 
have no interest other than to be paid 
out of net income. In no event can 
they be benefited by the improvements 
of the railroad property, except to an 
extent necessary to keep it in opera- 
tion, so that a net income may result 
to the receiver. As they do not share 
in the reorganization, they are not 
benefited by the physical rehabilita- 
tion of the property. Their security. 
being limited to the net income of 
the receiver, is not enhanced by the 
improvement of the corpus.” Texas 
Co. v. International, etce., R. Co., 237 
Fed. 921, 938, 150 CCA 571 [certiorari 
den 249 U. S. 613 mem, 39 SCt 388 
mem, 63 L. ed. 802 mem]. 


38. Robinson v. New York, etce., 
Electric Co., 99 App. Div. 509, 91 NYS 


vo. 


39. Robinson v. New York, etc., 
Electric Co., supra (claim for person- 
al injuries is of same rank with claim 
on receiver's certificate). See also 
supra § 285. 


fa] It takes priority over certifi- 
eates for current expenses, or mort- 


There is authority holding that receivers’ 


gages, or other debts existing when 
the receiver was appointed. Robinson 
v. New York, etc., Electric Co., 99 
App. Div. 509, 91 NYS 158. 

40. Anderson v. Condict, 93 Fed. 
349; 35 CCA '335. 


41. See statutory provisions. 


42. Walker’s Pet., 141 Tenn. 281, 
209 SW 739. 


43. Priority generally see infra §§ 
427, 428. 
44, Horton v. Thomas McNally Co., 


168 App. Div. 248, 153 NYS 429, 168 
App. Div. 964, 153 NYS 432 [aff 89 
Misc. 165, 151 NYS 674]. 


[a] Where certificates are express- 
ly given priority under the order 
authorizing issuance, they are not in- 
ferior to the claims for administra- 
tive expenses, but share equally there- 
with. Horton v. Thomas McNally Co., 
168 App. Div. 248, 153 NYS 429, 168 
App. Div. 964, 153 NYS 432 [aff 89 
Misc. 165, 151 NYS 674]. 


45. Ball —v. Improved Property 
Holding Co., 247 Fed. 645, 159 CCA 
547. 

46. Pusey v. Pennsylvania Paper 


Mills, 173 Fed. 634, 638 [aff sub nom. 
Newhall Engineering Co. v. Egolf, 185 
Fed. 481, 107 CCA 581]. 


“The priority given them by the 
order had relation to their standing 
with respect to other incumbrances, 
and was not with the idea of prefer- 
ring them over administration ex- 
penses, subsequently incurred, which 
may therefore properly be first paid 
out of the proceeds of this sale, as 
provided in the foreclosure decree.” 
Pusey v. Pennsylvania Paper Mills, 
supra [aff sub nom. Newhall Engineer- 
ing Co. v. Egolf, supra]. 


{a] Construction of order.—An or- 
‘der of a court of equity which has as- 
sumed the management of property 
through its receiver, authorizing the 
issuance of certificates, to be a first 
lien on the property, must be con- 
strued to give them priority over oth- 
er liens only, and cannot be held to 
prevent the court from first paying 
the expenses of the receivership from 
the proceeds of the property when 
sold. Pusey v. Pennsylvania Paper 
Mills, 173 Fed. 634 [aff sub nom. 
George M. Newhall Engineering Co. 
v. Egolf, 185 Fed. 481, 107 CCA 581]. 


47. Wire Wheel Corp. v. Fayette 
Bank, ete., Co., 30 F. (2d) 318 [cer- 
tiorari den 279 U. S. 873 mem, 49 SCt 
514 mem, 73 L. ed. 1008 mem]. 

[a]. Merchandise claims.—Where 
an order authorizing the issuance and 
sale of certificates to provide for the 
operation of business provided that 


[§ 290] (c) Counsel Fees. 


Allowanees to the ré- 


the indebtedness should be a first and 
prior claim and lien on unencumbered 
property subject to prior payment 
of receivership costs and expenses, 
the certificate holders were entitled to 
priority over the claims of .merchan- 
dise creditors as the latter are not in- 
cluded in the receivership costs and 
expenses. Wire Wheel Corp. v. Fay- 
ette’ Bank, “etc... Coy (30) By ad)iasts 
[certiorari den 279 U. S. 873 mem, 49 
SCt 514 mem, 73 L. ed. 1008 mem]. 


48. U. S.—Piedmont Corp. Vv. 
Gainesville, ete., R. we PAU LM (PX) 
525; Petersburg Sav., etc., Co. v. Del- 


latorre, 70 Fed. 643,17 GCA 310. 
Md.—Central Trust Co. v. H. B 
Mehring Co., 154 Md. 477, 141 A 111. 
N. J.—Jeffers v. New Jersey, eke 
R. Co., 86 N. J. Eq. 402, 99 A 189. 


Pa.—Bauer v. Wilkes-Barre Light 
Co.; 274Ra. 165, 127 FAV 9205824 Amie 
ah 7 ate 

R. I.—Rhode Island Hospital Trust 
Co. v. Greene, etc., Corp., 150 A 74. 


Wash.—Campbell v. Nichols, 145 
Wash. 614, 261 P 408. 


49. Rhode Island Hospital Trust 


Cones Greene, etce., Corp.;) CR. 1.)) 150 
A 74. 
[a] Decree in corporation’s receiv- 


ership proceedings should provide for 
the payment of the fées for receivers 
and counsel before the payment of 
receivers’ certificates and notes, even 
though bondholders assumed to make 
up a deficiency in the assets required 
to pay certificates, as the creation of 
a deficiency by the payment of prior 
claims out of the assets in the hands 
of the receiver was a contingency con- 
templated on waiver of the priority of 
the bonds. Rhode Island Hospital 
Trust Co. v. Greene, ete., Corp., (R. I.) 
150- A 74. 


50. Nowell v. International Trust 
Co., 169 Fed. 497, 94 CCA 589 [certio- 
rari den 217 U. S. 603 mem, 30 SCt 694 
mem, 54 L. ed. 899 mem]. 


[a] Illustration.—In a suit by a 
creditor against four mining corpora- 
tions, all of whose property was sub- 
ject to a mortgage to a trustee to se- 
cure an issue of five hundred thousand 
dollars of bonds, a receiver was ap- 
pointed who was succeeded by a sec-, 
ond receiver. The latter, acting on 
behalf of defendants, had paid com- 
plainant’s claim in full. He had also 
been furnished money to pay all of 
defendant’s indebtedness, except the 
mortgage debt, but instead of doing 
so used the money in carrying on their 
business and developing their prop- 
erty, and in addition, on leave of court, 
granted without notice to the mort- 


198 [53 C.J.] 
ceiver’s counsel are ordinarily superior to the claims 
of certificate holders,®! even though in the order au- 
thorizing the certificates it is specifically provided 
that they shall be superior to all other liens and en- 
cumbrances;°2 but if the priority asserted for the 
certificates is based on the terms of the order ap- 
pointing the receiver, they take precedence over his 
claim for compensation.** However, allowances to 
the counsel of a mortgage trustee are entitled to no 
such priority;°4 and under exceptional cireumstanc- 
es the certificates may have priority even over the 
fees of the receiver’s own counsel.*® 

[§ 291] (12) Purchaser at Mortgage Foreclosure 
Sale.°° Receivers’ certificates for the preservation 
of the property authorized before the institution of 
a mortgage foreclosure suit take precedence over the 
rights of a purchaser at the mortgage foreclosure.‘ 

[§ 292] (18) Stockholders. Receivers’ certificates 
are entitled to priority over the claims of stockhold- 
ers of the insolvent corporation.®® 
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ing as a prior issue in respect of priority over exist- 
ing liens,®® or the holder of certificates may by agree- 
ment with a purchaser of a subsequent issue subordi- 
nate his certificates to the priority of the later certifi- 
cates,°° which, however, subjects him to no liability 
other than to forego payment of his certificates out 
of the proceeds until subsequent certificates have been 
paid;®! but a subsequent issue under an order which 
does not provide for equal rank with prior certifi- 
cates does not stand on the same footing with such 
prior certificates which were given a preference.°* 

Where a series of certificates is issued pursuant 
to an order making it a first lien, and thereafter a 
second series is issued, and it is sought to put the 
second series on a parity with the first, this cannot 
be done as the holders of the second series are bound 
by the status given the first.°* 

[§ 294] (2) Purpose. Common purpose. Certifi- 
cates issued for a common purpose may have iden- 
tical priorities even though issued at different 


[§ 293] e. Priority as between Different Classes of 
Certificates—(1) Time of Issuance. A subsequent 
issue of certificates may be put upon the same foot- 


gagee or bondholders, who were not 
parties, he issued certificates to the 
amount of over two hundred thou- 
sand dollars the proceeds of which 
were used for the same purpose. He 
eontinued the business for nearly 
eight years at a financial loss, when 
the mortgage trustee was made a par- 
ty and commenced an independent suit 
to foreclose. Held that, as there was 
no controversy before the court which 
warranted tiic appointment of such 
receiver, the expense of his adminis- 
tration, if allowed at all, was charge- 
able to defendants only, subject to the 
receivers’ certificates. Nowell v. In- 
ternational Trust Co., 169 Fed. 497, 
94 CCA 589 [certiorari den 217 U. S. 
603, 30 SCt 694, 54 L. ed. 899]. 


Slaw: S.—Piedmont Corp. Vi 
Gainesville, etc., R. Co., 30 F. (2d) 
525; Ball v. Improved Property Hold- 
ing Co., 247 Fed. 645, 159 CCA 547; 
Petersburg Sav., etc., Co. v. Della- 
torre, 70 Fed. 643, 17 CCA 310. 


N. J.—Jeffers v. New Jersey, etc., R. 
Co.,.86 N. J. Eq. 402, 99 A 189. 


Pa.—Bauer v. Wilkes-Barre Light 
Co:, 274 Pa. 165, 117 A 920, 24 ALR 
alalrfailk, 


R. I.—Rhode Island Hospital Trust 
Co. v. Greene, etc., Corp., 150 A 74. 


Wash.—Campbell v. Nichols, 145 
Wash. 614, 261: P 408 [cit Cyc]. 


[a] Reason for rule.—Any other 
rule would lead in many instances to 
the anomalous and unjust result that 
the fund would be collected entirely 
by the efforts of the receiver and his 
counsel, so that without them there 
would be no fund at all, yet it would 
be completely swept away from them 
into other pockets by reason or prior- 
ity of claim and they would go un- 
requited for their labors. Bauer v. 
Wilkes-Barre Light Co., 274 Pa. 165, 
117 A 920, 24 ALR 1171. 


[b] Taxable as costs.—Allowances 
to receiver’s solicitors are taxable as 
costs and entitled to priority over 
certificates. Ball v. Improved Prop- 
erty Holding Co,, 247 Fed. 645, 159 
CCA 547. 

52. Jeffers v. New Jersey, etc., R. 
Co., 86 N. J. Eq. 402, 99 A 189; Camp- 
bell v. Nichols, 145 Wash. 614, 261 P 
408. 

53. Pennsylvania Engineering 
Works v. New Castle Stamping Co., 
259 Pa. 378, 108 A 215. 


times.°* 


made liens prior 


54. Ball v. Improved Property 
Holding Co., 247 Fed. 645, 159 CCA 
547. 

55. Willcox v. Southern Nat. Bank, 


211 Fed. 968, 128-CCA 466. 


[a] Illustration.—Where, although 
attorneys rendered expensive and val- 
uable services to receivers during 
protracted litigation, they acted for 
complainant in instituting the orig- 
inal proceedings, procured the ap- 
pointments of the receivers and the 
order authorizing them, upon the se- 
curity of certificates, to borrow money 
to carry on the business, and assisted 
in negotiating loans, representing to 
the lenders that the certificates were 
ample security, and the lenders were 
compelled to employ independent 
counsel to defend their interest aris- 
ing from the loans, the lenders’ equi- 
ties were superior to those of the at- 
torneys, and, the fund in the receiv- 
ers’ hands being insufficient to pay 
both, it should be paid to the lend- 
ers. Willcox v. Southern Nat. Bank, 
211 Fed. 968, 128 CCA 466. 


56. Sale in receivership proceed- 
ings subject to, or free from, lien of 
certificates see infra §§ 302, 303. 

57. Stacy’v. McNicholas, 76 Or. 167, 
144 P 96, 148 P 67. 


58. Boyce v. Southern Nat. Bank, 
2038 Fed. 698, 122 CCA 82. 


[a] On distribution of proceeds of 
sale of assets of an insolvent corpo- 
ration, certificates are entitled to pri- 
ority of payment over debts due to 
stockholders. Boyce v. Southern Nat. 
Bank, 203 Fed. 698, 122 CCA 82. 


59. International, etce., R. Co. v. 
Coolidge, 26 Tex. Civ. A. 595, 62 SW 
1097 (an order which authorizes an 
additional issue “‘of like character as” 
a previous issue, which previous is- 
sue was secured by a lien upon the 
property, requires that the subsequent 
issue should be secured by a like lien). 
See Central Trust Co. v. Seasongood, 
130 U. S. 482, 9 SCt 575, 32 L. ed. 985 
(for order reserving right to issue 
other certificates of equal rank). 


60. Fietcher v. Waring, 137 Ind. 
159, 36 NE 896. 
61. Fletcher v.° Waring, supra 


(where it was further held that if the 
owner of certificates for parts of a 
right of way sold to a railroad com- 
pany also owned part of the right of 
way which had not been sold to the 


Different purposes. 


If two sets of certificates are 
to a mortgage it is held that the set 


railroad agreed to.waive the first lien 
for the right of way and that his claim 
should be postponed to certificates to 
be sold by the receiver, the parts of 
the right of way not sold to the rail- 
road were not included in the agree- 
ment, but where on foreclosure sale 
the right of way which had been sold 
to the railroad company was paid for, 
he was liable to the extent of the mon- 
ey so received to the holder of the last 
certificates for the amount not rea- 
lized on them). 


62. Lewis v. Linden Steel Co., 183 
Pa. 248, 38 A 606 [aff 27 PittsbLegJNS 
395]; Nisbet v. Great Northern Clay 
Co., 41 Wash. 107, 83 P 15. 


[a] Waiver of lien by substituting 
certificates.—Where certificates, 
which are by the terms of the order 
a lien upon the property, are taken 
up by a subsequent receiver and other 
certificates issued in their place under 
an order which does not make the lat- 
ter a prior lien, the persons so taking 
them are not entitled to a preference 
given under the first order. Lewis v. 
Linden Steel Co,, 183 Pa. 248, 38 A 
606 [aff 27 PittsbLegJNS 395]. : 


[b] Failure to recite prior certifi- 
cate.—Where a second certificate in 
point of time was made a prior lien 
to all claims except that of a prior 
certificate which was for cash loaned 
to the receiver, a third certificate 
which is made a lien prior to all oth- 
ers except the first certificate and the 
costs and expenses of the trust, and 
without reciting the second certificate, 
Me sauce ae such second certificate. 

isbit v. Great Northern Cla Oo. 
Wash. 107, 83 P 15. hag 


63. Decker v. Berner’s Bay Min. 
Co., 3 Alaska 280. Sanaa 


_64 Central Trust Co. v. H. B. Meh- 
ring Co., 154 Md. 477, 496, 141 A 111. 


“Where such certificates are issued 
successively, but in pursuance of a 
common purpose, and with a like pro- 
vision with respect to priority, and 
every one for a valuable consideration, 
they are all to be treated as being of 
equal dignity and none to have any 
preference over another, but every 
certificate of any issue to have prior- 
ity according to its terms over the 
claims of those who have dealt with 
the receiver as general creditors.” 
Central Trust Co. v. H. B. Mehring 
Co., supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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which represents debts incurred by the receiver in 
his administration should be paid before those rep- 
resenting an indebtedness of the company before the 
receivership.°® Certificates issued to complete un- 
finished contracts of a private corporation are prior 
to certificates issued to carry on the business aside 
from the completion of such contracts.*® 


[§ 295] (8) Unauthorized Certificates. Unau- 
thorized certificates are postponed to authorized re- 
ceivers’ certificates®* and notes.°® 

[§ 296] f. Application for Priority.°® An appli- 
cation by a receiver to have his certificates given 
priority over the mortgage indebtedness is a special 
proceeding’® in which, under New York practice, 
findings by the special term are unnecessary.‘! 

[§ 297] 9. Payment—a. In General. Payment of 
receivers’ certificates can be had only on application 
to the court for an order on the receiver.‘? In other 
words, the final payment of certificates and determi- 
nation of the amounts due thereon are ordinarily mat- 
ters for the court authorizing their issue." 


[§ 298] b. Fund or Property from Which Paya- 
ble. The order authorizing the issuance determines 
the question of the fund out of which certificates 
are payable,** and if no particular fund is specified, 


65. Bank of Commerce y. Central 71, 
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certificates are payable out of the entire proceeds 


_ of the sale of the insolvent’s property.”® 


Apportionment. In a proper case the court may 
apportion the amounts chargeable to different parts 
of the receivership property.7® 


[§ 299] c. Repayment of Moneys Advanced on 
Certificates. The question of whether money ille- 
gally paid on certificates should be repaid to the re- 
ceiver may be determined in summary proceedings.?7 


[§ 300] 10. Enforcement—a. In General. The 
court has inherent power to place itself in a position 
which will enable it to enforce its order with respect 
to the receiver’s indebtedness.*& 


[§ 301] b. Method of Enforcement in General. 
The court may enforce the lien of certificates either 
by directly ordering the prior payment. of the loans 
out of the proceeds of the sale of the property,’ or 
by enforcing a continuing lien on the property 
through a provision in its decree of sale that the 
purchaser of the property shall take it subject to 
such hens.*° 

Upon dismissal of collusive suit, the court may, as 
preliminary to the order of dismissal, direct a sale 
of sufficient property to pay the receivers’ certifi- 


Weaver v. Pacific Impr. Co,, su- | er thereof is bound to look only to. 


sea etc., Co., 115 Fed. 878, 53 CCA 
4, 


66. Morris v. Newark Iron, etc., Co., 
9 OhNPNS 285. 


[a] Ilustration.—Where certifi- 
cates in the sum of six thousand dol- 
lars were issued pursuant to an or- 
der authorizing their issuance to se- 
cure funds to buy materials and pay 
wages in order to complete unfinished 
contracts of a private corporation, 
and thereafter additional certificates 
in the sum of twenty thousand dol- 
lars were issued under a second order 
to carry on the business after com- 
pletion of contracts outstanding at 
the time of the appointment of the 
receiver, and it was provided in such 
second order that the twenty thou- 
sand dollar certificates were to be a 
first lien, nevertheless the certificates 
issued under the first order were a 
prior claim in equity because for the 
authorized purpose of completing un- 
finished contracts, whereas the certifi- 
cates issued under the second order 
were for the unauthorized purpose 
of carrying on the business aside from 
the completion of such contracts. 
Morris v. Newark Iron, etc., Co., 9 Oh 
NPNS 285. 


67. York Mfg. Co. v. Hoblitzell 
Nat. Bank, 118 Md. 505, 84.A 559. 


68. York Mfg. Co. v. Hoblitzell 
Nat. Bank, supra. 


fa] TIllustration.—Where holders 
of certificates issued for machinery, 
ete., sold to the receiver had purchased 
certificates after the receiver had ex- 
hausted the amount which he was au- 
thorized to raise by issuance of cer- 
tificates (constituting a first lien) and 
notes (constituting a second lien), 
holders of such certificates being 
chargeable with notice of the limita- 
tions on the receiver’s authority could 
not share with the holders of the 
duly authorized certificates and notes, 
but were postponed thereto. York 
Mfg. Co. v. Hoblitzell Nat. Bank, 118 
Mad. 505, 84 A 559. 

69. Cross references: 
Proceedings for authorization see su- 

pra §§ 232-236. 
Review see infra §§ 306-311. 

70.° Weaver v. Pacific Impr. Co., 
234 N. Y, 418, 188 NE 42. 


pra. 

[a] Evidence.—A finding that the 
certificates issued for the operation 
of a railroad under the orders of the 
court for the benefit of the whole line 
and for the purpose of keeping it in- 
tact until sale were entitled to priority 
over the mortgage was sustained by 
evidence, where there was no serious 
question that the receiver had acted 
in the utmost good faith. Weaver v. 
Pacific Impr. Co., 234°N. Y. 418, 138 
NE 42 [aff sub nom. Central Trust 
Cos Vv. "Pittsburge, ete. Rk, Co., 191 NYS: 
542]. 

72. Sibley County Bank v. Crescent 
ae Co., 161 .Minn. 360, 201 NW 
618. 


[a] “Persons dealing in such cer- 
tificates must know that payment can 
only be had by application to the 
court having the control of the trust 
property for an order upon the re- 
ceiver.” Sibley County Bank v. Cres- 
cent Milling Co., 161 Minn. 360, 201 
NW 618, 619. 

73. In re Burkhalter, 179 Fed. 403; 
Doe v. Northwestern Coal, etc., Co., 
78 Fed. 62. 


{a] Illustration.—Where a receiv- 
er’s certificate promised to pay only 
from a fund in court in process of 
administration, and payment in full 
was conditioned on the sufficiency of 
the fund to answer all claims of equal 
priority, the certificate was not an ab- 
solute promise to pay, and the court 
having control of the fund was alone 
competent to determine its sufficiency 
and the proper proportional payment, 
In re Burkhalter, 179 Fed. 403. 


74. Neafie’s App., 9 Pa. Cas. 284, 12 
nee [aff 3 Pa. Co. 133, 19 WklyNC 
‘ . 
75. Neafie’s App., supra. 


fa] Certificates not payable out of 
any particular fund by the order au- 
thorizing their issue are entitled to 
full payment out of the entire pro- 
ceeds of sale; such payment is not re- 
stricted to any particular fund not- 
withstanding the petition of the re- 
ceiver for authority to issue the cer- 
tificates asked for authority to issue 
certificates redeemable out of a partic- 
ular fund, and notwithstanding any 
such limitation apparent on the face 
of the certificates, since the purchas- 


the order of the court and that need 
not be confined to the precise prayer 
of the petition. Neafie’s App., 9 Pa. 
Cas. 284, 12 A 271 [aff 3 Pa. Co. 133, 
19 WklyNC 471]. 

76. Weaver v. Pacific Impr. Co., 198 
App. Div. 825, 191 NYS 3, 541 [aff 234 
N. Y. 418, 138 NE 42]. 

[a] Method of apportionment.— 
Where the certificates constituted a 
lien prior to a first mortgage on a line 
which had been consolidated into a 
system for which the certificates were 
issued, the amount chargeable to the 
mortgaged line may be apportioned 
in the ratio of the mileage proportion 
of the mortgaged line to the total op- 
erated road. Weaver v. Pacific Impr. 
€o., 198 App. Div. 825, 191 NYS 3, 541 
[aff 234 N. Y. 418, 138 NE 42]. 


77. In re Burkhalter, 179 Fed. 403. 


[a] Plenary suit not necessary.— 
Where a“receiver in bankruptcy made 
a partial payment on a certificate, in 
disobedience of a court order directing 
him to pay out no funds except on 
order of the court, and on suit being 
subsequently brought by the receiv- 
er’s successor to recover the amount 
so paid it was held that the creditor 
was entitled to a preference out of 
the fund from which the payment had 
been made, and that the money should 
be repaid to the receiver only in case 
the amount the creditor was entitled 
to receive was less than the pay- 
ment, a plenary suit was not neces- 
sary to determine that question; it 
being determined in summary proceed- 
ings instituted by the receiver’s pe- 
tition to require the creditor to show 
cause why the money should not be 
restored, on which a reference could 
be had to determine the state of the 
account. In re Burkhalter, 179 Fed. 
403. 


Woda JUNTA, etCy, Oanale olay 
Hess, 31 Colo. 1, 71 P 415; Knicker- 
bocker v. McKindley Coal, ete., Co., 172 
Tll. 535, 50 NE 330, 64 AmSR 54. 

79. Mercantile Trust Co. v. Kana- 
wha,.ete, BR, Co.,. 58 Fed. 6,7 CGA 3: 

80. Mercantile Trust Co. v. Kana- 
wha, etc., R. Co., supra. 

[a] Form of intervention to en- 
force lien after sale under a decree or- 
dering sale subject to the liens see 
Central Trust Co. v. Sheffield, ete., 
Coal, etc., Co., 44 Fed. 526. 
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[§ 302] c. Sale Subject to Lien of Certificates. °? 
Where the decree for the sale of the insolvent’s prop- 
erty provides that the purchaser thereof shall take 
subject to the liens of receivers’ certificates,** a len 
is established by contract with the purchaser in favor 
of the lender,’ which, appearing in the chain of title 
by which the purchaser holds, is attached to the prop- 
erty in the hands of all subsequent grantees of the 
purchaser,’® and may of course be enforced by the 
lender in-an independent action.’® Ordinarily pur- 
chasers under such a decree are concluded thereby 
from questioning the validity of the certificates.** 
But it has been held that defenses available to bond- 
holders are likewise available to purchasers at a mort- 
gage foreclosure sale made subject to the claims on 
receivers’ certificates issued by a receiver appointed 
in sequestration proceedings against the corpora- 
tion.88 And if the certificates have been issued and 
disposed of in a manner contrary to the order of au- 
thorization, a contract to pay such certificates, made 
by a purchaser of the property who subsequently be- 
came receiver, cannot be enforced against him in his 


Provision that purchaser of property shall assume 
payment of any deficiency, has been construed as 
referring only to a sale on foreclosure of a mortgage 
over which the certificates had priority.°® 


[§ 303] d. Sale Free from Lien of Certificates.®* 
The court may order the sale of the property free 
of all liens,®? in which case it is held that the pur- 
chaser takes a title freed from the burden, as well 
of receiver’s loans as of mortgage debts, and that the 
pledge of the court that the receiver’s debts shall con- 
stitute a paramount lien can be fulfilled by the court 
only in its distribution of the proceeds of sale;°* 
and where the sale is not expressly made subject to 
receiver’s debts, holders of such claims must depend 
for their ultimate rank and payment upon the final 
decree made in the cause wherein they were issued; 
having obtained the claims pendente lite, the certifi- 
cate holders are privies, and affected by such subse- 
quent decrees.°* 


[§ 304] e. Separate Action To Enforce Lien. 
Where the court has provided in its decree of sale 
that the purchaser shall take the-property subject 

[b] Mechanic’s lien.—Where a de- 


cree for foreclosure of railroad mort- 
gages provided for sales subject to 


81. Blectrical Supply Co. v. Put-{|infra §§ 495-510. 

In-Bay Waterworks, etc., Co., 84 Fed. 86. See infra § 304. 

nae 87. Swann y, Clark, 110 U. 8. 602, 
82. Purchaser at mortgage fore-| 4 SCt 241, 28 L. ed. 256; Swann v. 


closure saie see supra § 291. 
83. See supra § 301. 


84. Mercantile Trust Co. v. Kana- 
wha etc, R. Co, 58 Fed. 6, 7 CCA. 3, 


[a] Second sale as redemption.— 
Where, by ceason of the failure of 
the purchasers of property at the 
foreclosure sale to comply with an 
express condition of the sale that they 
should pay certain liens, the property 
is sold a second time, to satisfy a 
superior lien, and comes back into the 
han‘ds of the original purchasers, equi- 
ty will consider their reacquisition as 
an equitable redemption for the benefit 
of the holders of outstanding liens, 
and enforce such liens upon the prop- 
érty. Sheffield, etc., Coal, etc., Co. v. 
Newman, 77 Fed. 787, 23 CCA 459. 


{b] Form of order.—Swann v. Fa- 
byan, 110 U. S. 590, 593, 4 SCt 235, 
28 L. ed. 252. 


85. Swann y. Clark, 110 U.S. 602, 4 
SCt 241, 28 L. ed. 256; Swann v. Fa- 
byan, 110 U. S. 590, 4 SCt 235, 28 L. 
ed. 252; Sheffield, etc., Coal, etc., Co. 
v. Newman, 77 Fed. 787, 23 CCA 459; 
Mercantile Trust Co. v. Kanawha, etc., 
Re Co., 589 hed"6, 7 CCA. 3. 


{a] Foreclosure of liens by dif- 
ferent holders.—Where the decree for 
sale provided that the purchaser 
might contest certain of the certifi- 
cates, and in subsequent proceedings 
by the holders thereof, to which the 
other certificate holders were not 
made parties or represented, the con- 
tested certificates were declared val- 
id, and the property ordered sold to 
satisfy them, it was held that the lien 
of the other certificate holders was 
not affected by the sale, and that the 
fact that the holder of uncontested 
certificates entered into an agree- 
ment with the holder of the contested 
certificates, who became the purchaser 
at the sale to enforce his lien, that 
the sale should not in any way prej- 
udice his rights, did not make him a 
party to the proceeding, and the sale 
did not extinguish his lien as to the 
property and transfer it to the pro- 
ceeds. Sheffield, etc., Coal, ete., Co, v. 
Newman, 77 Fed. 787, 28 CCA 459. 


Liability of parties and property 
for costs and expenses generally see 


Fabyan, 110 U. S. 590, 4 SCt 235, 28 L. 
ed.” 2527 Alabama “iron, ete.) Co. Gv. 
Anniston L. & T. Co., 57 Fed. 25, 6 
CCA 242; Central Trust Comvashet— 
field, etc., Coal, ete., Co., 44 Fed. 526; 
re es Nat. Bank v. Hazard, 30 Fed. 


88. Rochester Trust, etc., Co. v. 
Oneonta, etc., Go., 122 App.\ Div: 
193, LO7, NYS 287. 

89. Stanton v. Alabama, 
Co., 31 Fed. 585. 


90. Wesson vy. Chapman, 76 Hun 


UC reve 


'592, 28 NYS 192 (provision that if, in 


case of a sale of the property by ju- 
dicial proceedings or otherwise, the 
sum realized should not be sufficient to 
pay the certificates in full, the pur- 
chaser should assume them, does not 
mean that a deficiency on a sale to 
pay the certificates should be assumed 
by the purchaser, but refers to a sale 
on foreclosure of the mortgage, over 
which the certificates had a priority). 


91. Purchaser at mortgage foreclo- 
sure sale see Supra § 291. 


92. See cases infra note 93. 


93. Mercantile Trust Co. v. Kana- 
wha, etc., R. Co., 58 Fed. 6, 7 CCA 3. 
See Matter of Muller, 21 App. Div. 
629, 47 NYS 277 (where it is held 
that an order authorizing a receiver 
to borrow money on certificates and 
providing that the money so borrowed 
should “be a first and prior lien upon 
the property and assets” remains in 
force after sale under an order for 
sale free from all liens, and the sums 
so borrowed should be paid out of the 
proceeds of the sale). 


Sale generally see infra §§ 313-365. 
94. See cases infra this note. 


[a] Charge on proceeds of sale.— 
Certificates issued under an order 
providing that they should be paid out 
of the earnings of the receivership 
“or out of the proceeds of the sale 
of such property when the same is 
sold, after the payment of the costs,” 
do not constitute a lien on the prop- 
erty after sale, in the hands of the 
purchaser, but are a charge only up- 
on the proceeds of the sale. Carlisle 
v. Mercantile Trust Co., 109 Fed. 177 
48 CCA 275. g 


For later cases, developments anid changes in the law see Annotations, 


any liens prior to the mortgage which 
had not been ascertained and adjudi- 
cated and subject to receiver’s certifi- 
cates previously authorized, declaring 
such certificates a prior lien as be- 
tween them and the mortgagees, and 
after sale a mechanic’s lien was es- 
tablished by decree on an interven- 
tion and its enforcement directed by 
sale aS a paramount lien in default of 
payiment, it was held that such en- 
forcement could not be restrained by 
the certificate holders claiming prior- 
ity over the mechanic’s lien since 
they were bound by the decree and 
an injunction for such purpose would 
in effect stay execution of the final 
decree. Gordon v. Newman, 62 Fed. 
686, 10 CCA 587. 


[c] aches of holders:—Where the 
certificate holders made no demand 
for three years and until after the 
foreclosure sale had been confirmed 
and the debts of the receiver judicial- 
ly ascertained, the certificates not be- 
ing included, and a final decree of con- 
firmation and distribution had been 
made it was held that such holders 
were guilty of gross laches and were 
estopped by the decree from seeking 
payment against the purchasers or 
Ua a ta Meher tits TRUST Cowve 

anawha, etc., « ‘Co:,) bs eheduaiGs 
CCA 3. Sates 


[ad] Court reserving power to de- 
termine priority.—But a provision of 
a decree foreclosing a railroad mort- 
gage directing that the fund arising 
from sale should be applied ‘‘to the 
payment of all interventions or other 
claims heretofore or hereafter to be 
allowed + @S superior to the lien 
of the bonds if the fund real- 
ized be not sufficient to pay the same, 
then to the payment of the same pro 
rata” was held not to apply to cer- 
tificates issued under the order of the 
court in payment of an indebtedness 
which it had itself contracted in the 
operation of the property, but should 
be construed as referring only to 
claims against the mortgagor, and 
does not put it out of the- power of 
the court to thereafter deal with the 
question of the priority of such cer- 
tificates. Bank of Commerce v. Cen- 
tral Coal, ete, Co., 1ib) Med 878) 53 
CCA 334. 


Same title and section number. 


§§ 304-307] 


to the liens of receivers’ certificates,®® such liens may 
be enforced in an independent action.®® 


Pleading. On demurrer to a complaint in a sep- 
arate action to enforce the lien of receivers’ certifi- 
cates, the court will not determine questions of pri- 
ority.°7 

Parties. Under code provisions declaring that per- 
sons united in interest must be joined as parties, ex- 
cept “where the question is one of a common or gen- 
eral interest of many persons,”®*® one of three hold- 
ers of certificates may sue for all to have the certifi- 
cates declared a first lien,®® and need not allege that 
he-had a common interest with the others where he 
sets forth facts from which the court may draw such 
conclusion.? 


[§ 305] f. Exchange for Other Instruments. In 
the absence of an agreement to do so, holders of re- 
ceivers’ certificates cannot be compelled to exchange 
them for other instruments.? ; 

[§ 306] g. Review and Objections*’—(1) In Gen- 
eral. The propriety of the issuance of receivership 
certificates is ordinarily a matter for review,* and 
must depend upon the facts and circumstances, of 


~ 95. See supra § 301. 
- 96. See Swann vy. Clark, 110 U. S. 


602, 4 SCt 241, 28 L. ed. 256 (where 4. Central 
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Persons not parties to Be OCE CASS as 
not concluded see supra § 2 


[oa.C.da) 201 


each. particular ecase.® 

Collateral attack. When the record is collaterally 
attacked, there is a presumption pe the necessary 
parties were present.° 


[§ 307] (2) Objections'—(a) Time. Objections 
to receivers’ certificates should ordinarily be raised 
before the final decree of distribution,® or at the time 
it is entered,® and at any rate before appeal.?°® 


Although parties in interest not before the court 
cannot be concluded by an order made without no- 
tice,!! if they are subsequently brought in or have 
an opportunity to be heard, they become entitled to 
contest the necessity, validity, effect, and amount 
of the certificates as if the questions were then for 
the first time presented, and the court will then en-: 
force the priority of the certificates or protect the 
prior liens according as the original order appears 
to be proper or otherwise.t? If one is not. a party 
at the time the order is made, but becomes a party, 
subsequently, he should not then assume a position, 
inconsistent with his acquiescence in the order au-, 
thorizing the issue of the certificates.1? So it has 
been held that if one who is interested, although he 


ceiver’s certificates Shall be subordi-, 


nee to Chen eet mortgage.’ Miltén-' 
erger v. ogansport, etc., ‘R. Co 
Trust Co. v. HB. 106 U. S. 286, 1 SCt’140, a7 Li. “ea 


such an action was allowed without 
discussion of whether it would lie). 


97. Hilton Bridge Constr. Co. v. 
Foster, 26 Misc. 338, 57 NYS 140 [aff 
42 App. Div. 630 mem, 59 NYS 1106 
mem]. 


[a] Reserved for decision on trial. 
—The relative priority of the certifi- 
eates and a prior mortgage should be 
determined on the trial or when there 
are proceeds to distribute, and not on 


demurrer. Hilton Bridge Constir.'Co: 
wa SFoster, 216) Misc. 338) 57 NYS! 140 
[aff 42 App. Diva CoO me ms b9NYSS 
1106 mem]. 

98. See code provisions; and Par- 
ties § 128. 


99. Hilton Bridge Constr. Co. v. 
Foster, 26 Misc. 338, 57 NYS 140 [aff 
42 App. Div. 630 mem, 59 NYS 1106 
mem]. 3 

1. Hilton Bridge Constr. 
Foster, supra. 


2. Shepard v. New Jersey Cons. 


(SOR NS 


Waiter) vete;, Co., WNL. Big. 578, 
74 A 140. 
‘{a] On reorganization.—Holders of 


certificates issued in the settlement of 
its assets in insolvency, which were a 
first lien on a corporation’s assets, 
could not be compelled to exchange 
them for bonds of the reorganized 
corporation, in the absence of an en- 
forceable agreement to that effect. 
Shepard v. New Jersey Cons. Water, 
ete. sCos.e¢o Nad. Mo. 578, 747A 140; 


{b] Effect of refusal to exchange. 
—Where holders of certificates which 
were a first lien on the property of an 
insolvent corporation refused to ac- 
cept bonds of a new company in ex- 
change as contemplated by the origi- 
nal reorganization agreement, and the 
petitioner had knowledge of such re- 
fusal before it accepted a modified 
reorganization agreement after which 
it refused to exchange its bonds in 
the old company for bonds in the 
new, the petitioner could base no right 
of action or defense to a suit to en- 
force the lien of the certificates on the 
bonds of the new company which it 
had refused to accept. Shepard v. 
New Jersey Cons. Water, etc., Co., 73 
Nid. Eq. 578, 74 A 140, 


8. Cross references: 
Lack of notice as affecting right to 
review see supra § 235. 


Mehring Co., 154 Md. 477, 141 A 111. 


5. Central Trust Co. v. American 
Fdy., etc., Co., supra. 


{a] Propriety shown.—Where a 
gas company, the assets of which 
were heavily mortgaged, constituted 
one of several companies controlled 
by another concern for which a re- 
ceiver had been appointed, and the gas 
company’s plant was in such disre- 
pair as to be dangerous, and did not 
furnish adequate service to the pub- 
lic, the court in which the receiver- 
ship was pending had jurisdiction to 
refuse permission to foreclose the 
mortgage and to authorize the receiv- 
er to raise money by certificates with 
which to repair such plant. Gay v. 
Hudson River Electric Power Co., 166 
Fed. 771. 


{b] Propriety not shown.—Fidel- 
ity-Philadelphia Trust Co. v. Schuyl- 
kill Tract, Co.-11 Pa. Dist. & Co. 646 
(insolvent street railway suffering 
from bus competition; certificates not 
authorized to continue operation as 
this would deprive bondholders of 
scrap value of road). 


6. Illinois Trust, etc., Bank v. Pa- 
Citic WCOnmelo Cale 285.240 ee (602 


7. Waiver and estoppel see infra §§ 
SLO prod se 


8. Miltenberger Vv. 
etch Re Come b06 Ul Ss 286,10 (SCti1405 
ot ae egen thy ss Houston First) Nat. 
Bank vy. Ewing, 103 Fed. 168, 48 CCA 
150. 


[a] Validity as prior lien.—Where 
in a suit by a second mortgagee to 
foreclose a railroad mortgage, to 
which the first mortgagee is made a 
party, a receiver is authorized from 
time to time to borrow money on cer- 
tificates for the purchase of rolling 
stock and for the making of repairs, 
etc., and the first mortgage bondhold- 
ers, more than a year after the ap- 
pointment of the receiver, filed a cross 
bill claiming that the rolling stock so 
purchased, etc., shall be subject to 
the lien of the first mortgage under 
a provision thereof covering after- 
acquired property, but pending the 
proceedings made no specific objec- 
tions to repeated expenses and obliga- 
tions incurred by the receiver as above 
mentioned, they will not be heard up- 
on final decree to insist that the re- 


Logansport, 


elec 


9. Postal Tel. Cable Co. v. Vane: 
80 Fed. 961, 26 CCA 342. rs 


10. State v.. Port eevee ete., Re 
Co,, 458. C. 413, 23 SE 36 ‘ 


tal Objection by Hiei having, 
notice on the ground that mortgagees. 
were not parties cannot be, made for 
the first time on appeal. , State v, Port 


Royal, etc., R. Co. 45 8. CE 413, 23 
SE 363. 
11. See supra § 233. 


12. Union. Trust’ Co. v.' Illinois 
Midland: R, Co.,'117° US. 4377-6 SC 
8095. 29) Ly edi 963° Royal “Trust 1Cos 


Vv. Washburn, Sete; aR Coy 120) Medy 
PES (CCA Bi barmienrs? ly. cleo 
Vv. “Centralia, etc., Re Co 96 Med. 636) 


Site COA 52:88 Belknap Sav. Bank Vv. 
Lamar Land, ete: Co:, 28) ‘Colo.326; 
64 P 212% Van Valkenburgh We Ford, 
(Ciexas Oty. | As) 2 200 SW) i405 uhete 
(Commn, A.) 228 SW 194]; Interna-, 
tional, ete., R. Co. v. Coolidge, 26 Tex. 
Civ, A. 595, 62 SW 1097. 


[a] Rule applied.—A ‘holder of.a 
vendor’s lien on the property being 
operated by the receiver, not having’ 
been made a party to the receivership 
proceedings at the time certificates’ 
were issued, and having no notice of 
the issuance thereof, may attack the 
necessity and wisdom of the issuance 
of such certificates upon subsequently 
being made a party. Van Valken- 
burgh v. Ford, (Tex. Civ. A.) 207 SW 
405 [aff (Commn,. A.) 228 SW 194]. 


13. Wallace v. Loomis, 97 U.’'S. 
146, 24 L. ed. 895 (where appellant 
did not seek to be madé a party to the 
suit until several months after the 
order was made and when he became 
a party and filed his cross bill and 
answer, he prayed that the court 
would continue to hold the property 
by its receivers and would continue 
to direct and control them in the ad- 
ministration thereof without suggest- 
ing any objection to the terms of the 
order, etc.). 


[a] Failure to object to a later is- 
sue of certificates when the bondhold- 
ers are before the court does not es- 
top them to object to a prior issue 
before they were in court. Belknap 
Sav. Bank v. Lamar Land, etc., Co., 
28 Colo. 326, 64 P 212. 


202 [53 C.J.] 


is not a party, has actual knowledge of the order, 
he ought to intervene before the certificates are 
issued, if he would object to its propriety as against 
innocent third persons. 


[§ 308] (b) Mode. The proper mode of object- 
ing to an order authorizing the issuance of receivers’ 
certificates is by application to vacate and set it 
aside.+® 

[§ 309] (c) Persons Entitled To Object. One not 
damaged cannot object to the issuance of receivers’ 
certificates.?® 


Stockholder offering no alternative. The right of 
the court to preserve the subject matter of the ltiga- 
‘tion with money obtained by the sale of the receiver- 
ship certificates cannot be questioned by a stockhold- 
er offering no other solution.** 


[§ 310] (3) Waiver and Estoppel''—(a) In Gen- 
eral. One who consents to the issue of receivers’ 
certificates may thereby subordinate his len to the 
payment of the certificates,!® and where the order is 
entered by agreement, making the receivers’ certifi- 
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[§§ 307-311 


| cates a preferred claim, and one relying upon such 


order and agreement surrenders valuable rights to 
which he cannot be restored, the parties represented 
on the entry of the order are concluded upon the ques- 
tion of the propriety of the issue for the particular 
claim.*° 

[§ 311] (b) Trustees, Committees, and Bondhold- 
ers. Notice to or consent by the trustee of the bond- 
holders is so far equivalent to notice to, or consent 
by, the bondholders to the priority of certificates as 
to conclude the latter from thereafter raising ob- 
jections,”! at least so far as concerns the court’s pow- 
er to make the order,?? and so far as the rights of 
third persons acting upon the faith of the order might 
be affected.2* In other words, the consent of lien- 
holders not parties to the suit need not be obtained 
in addition to that of the trustee representing them.** 
Other authority conceding without deciding the cor- 
rectness of the foregoing rules,?° has limited its ap- 
plication to cases wherein the trustee is represent- 
ing the bondholders within the scope of his author- 
ibys ° 


7g Humphreys v. Allen, 101 Ill. 


[a] Illustration.—Where a stock- 
holder and director, being a bondhold- 
er, knew as director of the company 
that the property of the company had 
been placed in the hands of a receiver; 
that the order for the issue of certifi- 
cates, made a first lien upon the prop- 
erty, had been entered of record; that 
the proceeds of a part of the certifi- 
cates were to be applied in releasing 
from a chattel mortgage property 
upon which ihe bondholders claimed 
to have a lien and in which he had 
an interest as a stockholder, he could 
not lie by and permit others in good 
faith to invest their money in the cer- 
tificates, the proceeds to be applied for 
this benefit in discharging the liabili- 
ties of the company for services and 
supplies and for a debt for which the 
rolling stock of the company was tied 
up; purchasers of the bonds from 
him with knowledge that they had 
become overdue and under circum- 
stances showing that they were ad- 
vised of the condition of the litigation 
occupy no better position. It would 
appear also that the trustees in the 
mortgages were parties to the pro- 
ceeding and consented to the order. 
Humphreys v. Allen, 101 Ill. 490. 


15. Meyer v. Johnston, 53 Ala. 237. 


16. Toole-Tietzen v. Colorado River 
Dev. Co., 38 F. (2d) 850. 

[a] Tllustration.—Where a receiv- 
er, appointed in a suit by a first mort- 
gagee to foreclose a mortgage, applied 
for authority to issue a certificate and 
a second lienholder objected thereto, 
the receiver was entitled to authority 
to issue the certificate,*the value of 
the property being more than the sum 
secured by the mortgage foreclosed, 
plus amount of debt to be created by 
receiver, 
satisfy the second lienholder’s claim, 
since under such situation, the second 
lienholder would not be damaged. 
Toole-Tietzen v. Colorado River Dev. 
Co.,°38 F. (2d) 850. y 

17. Friedrichsen v. Guaranty Trust 
Co.,..39 F. (2d) 859, 863, 

‘It is not contended by the appel- 
lant that the, mine has not been de- 
veloped at all times in good faith, or 
that the moneys derived from the sale 
of the bonds and the sale of. the re- 
ceivership certificates were not ex- 
pended in. good faith for that pur- 
pose. It is contended, huwever, that 
the court had no authority to author- 
ize the expenditure of money by the 


plus amount sufficient to. 


receiver for the purposes for which 
it was used. The expenditure for 
merely pumping the mine and thus 
preserving it would have been much 
greater than was the cost of both 
pumping and mining. The money 
used for mining as distinguished from 
mere pumping was derived from the 
mining operations. Thus the money 
obtained by the sale of the receiver- 
ship certificates was wholly used for 
the needful preservation of the mine. 
The right of the court to thus preserve 
the subject-matter of the litigation, 
at the request of the bondholders, 
and of the directors of the corporation, 
cannot well be questioned by a stock- 
holder seeking to intervene on be- 
half of the corporation, who offers no 
other solution of the problem pre- 
sented by the waters threatening to 
destroy the mine.” Friedrichsen v. 
Guaranty Trust Co., supra. 

18. Objections generally see supra 
§§ 307-309. 

19. Doe v. Northwestern Coal, etc., 
Co., 78 Fed. 62. : 


[a] Evidence held insufficient.— 
Koester v. Citizens’ Pub. Co., 154 S. 
C. 154, 151 SE 452 (mortgagee not 
estopped to assert priority over re- 
ceiver’s notes, as not sufficient evi- 
dence of his participation in an or- 
der authorizing priority of such 
notes). 

20. Central Trust Co. v. Season- 
good, 130 U. S. 482, 9'SCt 575, 32 L. 
ed. 985. 

21. Wallace v. Loomis, 97 U. S. 146, 
24 L. ed. 895; Rochester Trust, etce., 
Co. v2, Oneonta, etchaR. Co, 122) App, 
Div, 193, 107 NYS 237; Hilton Bridge 
Constr, Co. v. Foster, 26 Mise. 338) 
57 NYS 140 [aff 42 App. Div. 630, 59 
NYS 1106]. 


22. Kneeland vy. Luce, 141 U.S. 
491, 12 S. Ct. 32, 35 L. ed. 830; Wal- 
lace v. Loomis, 97 U. S. 146, 24 L. ed. 
895; Humphreys v. Allen, 101 Ill. 490. 


yess See cases supra text and note 


24. Commonwealth Trust Co. v. 
American Motorship Co., 287 Fed. 
76; -Pillinger v. Beaty, 265 Fed. 551; 
Rochester Trust, etc., Co. v. Oneonta, 
etc., R. Co:, 122) App. Div. 1985 107 
NYS 237. 


fa] Rule applied.—(1) In a suit 
to foreciose a mortgage securing cor- 
porate bonds, where the mortgagee, 
as trustee for the bondholders, was 
the sole complainant, it was unneces- 
sary to obtain the consent of the 


bondholders, in addition to the con- 
sent of the mortgagee, before au- 
thorizing the issuance of certificates 
for money loaned to him which would 
have priority over the bonds. Com- 
monwealth Trust Co. v. American 
Motorship Co., 287 Fed. 76. (2) No- 
tice to the trustee under a corporate 
mortgage securing bonds of an ap- 
plication for the issuance of certifi- 
cates by a receiver appointed in se- 
questration proceedings against the 
corporation, and consent thereto by 
the trustee, are binding on the bond- 
holders. Rochester Trust, etce., Co. 
v. Oneonta, etc., R. Co., 122 App. Div. 
193, 107 NYS 2387, 242 (where the 
court said: “In cases of railway 
mortgages, where the court has a 
double duty in respect of property 
taken into its possession, a duty to all 
the creditors and a duty to the public, 
the trustee represents the bondholders 
for the purpose ‘of any application 
by the receiver for direction in the 
execution of his trust in whatsoever 
proceeding the receiver has been ap- 


pointed, and whether or not the trus-° 


tee was originally a party to such 
proceeding’”’). (3) Where a lumber 
company, which held notes of an af- 
filiated railroad company secured by 
trust deed, pledged such notes with 
a trustee to secure an issue of its 
own notes, and at the request of such 
trustee the mortgage trustee inter- 
vened in a receiver’s suit against the 
railroad company and foreclosed its 
trust deed, such mortgage trustee 
was held to represent the note hold- 
ers of the lumber company, who were 
bound by its knowledge and ac- 
quiescence in the issuance of certifi- 
cates in the suit, and not entitled to 
subsequently intervene and attack the 
validity of such certificates. Pilling- 
er v. Beaty, 265, Fed. 551. 


[b] Nominai transferee of secured 
note.—Where holders of notes secured 
by trust deed on the property of a rail- 
road company, which was in process 
of foreclosure by intervention in a 
creditors’ suit, had knowledge of, and 
in some cases expressly assented to, 
the issuance of certificates in the suit, 
believed to be for their own benefit, 
a subsequent nominal transferee of 
the notes was estopped to question 
the validity of the certificates. Pil- 
linger v. Beaty, 265 Fed. 551. 


25. See supra text and notes 21-24, 


26. International Trust Co. v. Unit- 
ed Coal Co., 27 Colo. 246, 60 P 621, 83 
AmSR 59. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


— ss ) 


§§ 311-314] 


Bondholders committee may by 


the bondholders from objecting to certificates,?7 un- 
less acting beyond the scope of its authority.?§ 


Estoppel of bondholders is not shown by the mere 
knowledge of the trustees that a receiver has been 
appointed and failure to intervene to prevent the 
nor by the trustees’ mere re- 
ceipt of bond interest from the-proceeds of the cer- 
tificates,*° nor where the trustees and bondholders 
objected upon every occasion when they were called 
The mere presence in court of the 
trustees’ counsel is not judicially equivalent to a no- 
tice to the bondholders upon which an estoppel can 


29 


issue of certificates, 


upon to act.3? 


be built.*? 


Waiver subsequent to issuance of certificates has 


{a] Mfllustration.—Conceding with- 
out deciding the correctness of this 
rule, its application should be con- 
fined to a suit brought by the trustee 
to foreclose the mortgage, or to a 
case in which he is brought in as a 
party defending the validity of bonds 
or protecting the interests of his bene- 
ficiaries, or when his action is within 
the scope of the power as defined by 
the instrument creating the trust 
relation; and should be denied where 
the action is not for the purpose of 
foreclosing the mortgage or protect- 
ing the interests of the bondholders, 
but is merely for the purpose of con- 
serving the property so that a simple 
contract creditor may finally obtain 
satisfaction out of a surplus. Inter- 
national Trust Co. vy. United Coal Co., 

. 27 Colo. 246, 60 P 621, 883 AmSR 59. 


27. Langdon v. Vermont, etce., 
Con 589 Vt. 228% 


fa] Assent to issue of negotiable 
obligations.—Where receivers issue 
negotiable obligations with the knowl- 
edge and consent of all the parties 
interested, such parties are estopped 
to deny that they are the obligations 
of the receivers, and as such entitled 
to priority of ‘payment, as against 
bona fide holders, and even if the 
necessity for the receivers is termi- 
nated and those acting as such are 
not strict receivers, it is immaterial, 
upon the principle that as between 
two innocent parties he whose acts 
have occasioned the confidence and 
loss must suffer the loss; and a com- 
mittee elected by mortgage bondhold- 
ers to represent them in the manage- 
ment and operation of the property 
with the receivers may bind their 
principals in this respect. Langdon 
v. Vermont, etc., R. Co.,.53 Vt. 228. 


23. Farmers’ L. & T. Co. v. Cen- 
traliasiete., “RW Coie 9éi4Ned: 636,437 
CCA 528, 100 Fed. alls 40 CCA 248. 


[a] Committee appointed to pro- 
tect legal rights.—A committee ap- 
pointed by the bondholders of a rail- 
road company, with power to act for 
them and in their stead in matters 
essential to the enforcement and pro- 
tection of their legal rights in the 
premises, is held to have no authority 
to consent¢in their behalf to the is- 
suance of certificates, to constitute a 
lien prior to the mortgage on the 
property of the company, and the pro- 
ceeds of which are to be used in the 
payment of claims which are not en- 
titled to preference over the bonds, 
the bondholders not being repr esented 
before the court at the time. Farm- 


iRs 


ers’ L. & T. Co. v. Centralia, etc., R. 
Co., 96 Fed. 636, 37 CCA 528, "100 
Fed. 11, 40 CCA 248. 

29. Raht v. Attrill, 106 N. Y. 423, 


13 NE 282, 60 AmR 456, 20 AbbNCas 
26. ; 

{a] Thus the fact that trustees in 
a mortgage knew that the receiver 
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their act estop 


tificates.?3 


’ 


ceiver’s Sale. 


had been appointed and did not in- 
tervene to prevent the issue of cer- 
tificates, the trustees not being par- 
ties to the action and having no no- 
tice of the application for the order 
or of the issuing of the certificates un- 
til the advances were made, is not 
ground for alleging an_ estoppel 
against the bondholders. Raht v. At- 
trill, 106 N.Y. 423, 13 NE 282, 60 
AmR 456. 


30. Knickerbocker 
Oneonta, ete., R. Co., 201 N. 
NE 871. 

[a] Thus, where the trustee under 
a railroad ‘mortgage opposed the is- 
suance of certificates to pay overdue 
interest on the mortgage bonds in or- 
der to prevent foreclosure, and the 
receipt by him of the money so raised 
was practically compulsory, the bond- 
holders were not thereby estopped 
from denying the power of the court 
to order the issuance of the receiv- 
ers’ certificates for that purpose. 
Knickerbocker Zruet Co. v. Oneonta, 
eter cR. Conw20l IN. Yo 1379; 94 vee vie 


31. Eo hala Trust 
United Coal Co., 27 Colo. 246. °80 Pp 
621, 88 AmSR 59. 


{a] Thus no estoppel can arise 
where the trustee and bondholders, on 
every occasion when they were called 
upon to act, protested against any- 
thing that would give preference over 
them to persons dealing with the re- 
ceiver. International Trust Co. v. 
United Coal Co., 27 Colo. 246, 60 P 
621. 83 AmSR 59. 


32. Rhode Island Hospital Trust 
Co. v. Greene, ete., Corp., (R. I.) 146 A 
765 [rearg den 147 A 425]. 


[a] Thus, where the holders of 
certificates contended that the lien of 
a mortgage securing corporate bonds 
Was subordinate to their claims be- 
cause the mortgage trustee consented 
to the entry of the decree authorizing 
their issuance, the fact that counsel 
for the trustee was present in court 
on the application for the appoint- 
ment of receivers and was given no- 
tice of the hearing as to certificates, 
did not constitute notice to the trus- 
tee or bondholders where such counsel 
made it clear that he was not there 
as a representative of the bondhold- 
ers and was present only as an ob- 
server of the proceedings. Rhode Is- 
land Hospital Trust Co. v. Greene, etc., 


PrustetCo.ww. 
Vin Ob 94 


Corp., (R. I.) 146-A 765 [rearg den 
147 A 425]. 

33. Decker v. Berner’s Bay Min. 
Co.; 3. Alaska-280, 294. 


“The first and second issues of 
receiver’s certificates were authorized, 
issued, and sold long prior to the 
execution of that waiver, and under 
the well-known principles of estoppel 
the subsequent waiver was not a suf- 
ficient act of estoppel.’ Decker v. 
Berner’s Bay Min. Co., supra. 


34. American Dist. Steam Co. v. 


[§ 312] 11. Cancellation. 
ceivers’ certificates will not ordinarily be decreed 
where it is impossible to put the parties in statu quo.** 


[§ 313] F. Sale of Property***—1. Nature of Re- 
A receiver’s 
private,®® made in pursuance of statute®* or an order 
of court,**® or subsequently reported to and confirmed 
by the court,’®® is a judicial sale.*° 
effect upon the receivership than to bring the pro- 
ceeds of sale into court in place of the property.*+ 


[§ 314] 2. Necessity and Propriety of Sale. 
usual power and duty of a receiver being to collect 
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been held ineffectual to prevent the holders of prior 
bonds from objecting to priority accorded such cer- 


The cancellation of re- 


sale, whether public or 


It has no other 


The 


Waltermire, 231 Fed. 412, 145 CCA 406. 
See also Cancellation of Instruments 
§ 93 et seq. 


835. Cross references: 
Disposition of property in general see 
supra §§ 193-208. 
Judicial sales in general see Judicial 
Sales son €. Je pat 
Lease of property of receivership see 
Supra § 204. 
Sale by receiver: 
Appointed in: 
Foreclosure proceedings 
Mortgages § 1707. 
Supplementary proceedings see 
; Executions § 1042. 


see 


Assets of bank see Banks and 
Banking § 522. 
Property of corporation see Cor- 
porations §§ 325-3259. 
36. Matter of Denison, 114 N. Y. 
621, 21 NE 97. 


Whether sale should be public or 
private see infra § 335. 


37. SS aL Yet v. Parker, 59 N. J. Ea. 
342, 45 A 116. 


Statute giving power to sell see 
inifrare§ 2315; 


38. U. S.—In re Third Nat. Bank, 
4 Fed. 775, 9 Biss. 535. 


Ill.—Roby v. Title Guarantee, etc., 
Co.,. 166 Ill. 336, 46 NE. 1110: 


Ky.—Thompson v. Brownlie, 76 SW 
172, 25 KyL 622. 


Minn.—Northland Pine Co. v. North- 
ern Insulating Co., 145 Minn. 395, 177 
NW 635. 


Nebr.—Schaberg v. McDonald, 60 
Nebr. 4938, 883 NW 7387. 
N. Y.—In re Denison, 114 N. Y. 


621, 21 NE 97; Hoyt v. Thompson, 5 


N. -Y. 320. 


Okl.—Threadgill v. Colcord, 16 Ok1. 
447, 85 P 703. 


Wash.—Fryar v. Hazelwood Hol- 
stein Farms, 97 Wash. 78, 165 P 1084; 
Bice Vv. Ahlman, 70 Wash. 12, 126 Pp 


Authorization or direction of sale 
by court see infra §§ 316-320. 


39. Campbell vy, Parker, 59 N. J. 
Eig. 342, 45 A 116. 

Confirmation of sale see infra §§ 
341-354. 

40. Judicial sales generally see 
Judicial Sales 35 C. J. p 1. 

41. Boston Inv. Co. v. Pacific 
Short-Line Bridge Co., 104 Iowa 311, 
73 NW 839; Commonwealth Finance 


Corp. v. Missouri Motor Bus Co., (Mo.) 
252 SW 372; Welch v. Central San 
Cristobal, 7 Porto Rico Fed. 384. 
Effect of sale as to parties and title 
see infra §§ 367-382. 
Liens and encumbrances as trans- 


ities to proceeds of sale see infra § 


*By EUSTACE W. TOMLINSON (§§ 318-366). 
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and take possession of the assets of the estate and 
hold them for disposition as the court may direct,*? 
a sale by him is ordinarily not proper,** but the prop- 
erty, unless it is perishable, should be preserved intact 
for the benefit of the party ultimately entitled.** 
There are, however, cases in which a sale of real or 
personal property of the estate is expedient and prop- 
er,*® and, pursuant to the general rule justifying the 
appointment of a receiver when necessary to preserve 
property from loss or destruetion,*® where the char- 
acter of the property or the surrounding circumstanc- 
es are such as to render a sale necessary for the ade- 
quate protection of the rights of the parties, the 
court may direct and empower its receiver to sell such 
property, to the end that its value may be pre- 
served,*? although the parties have not requested 
such sale,#8 and even though the persons ultimately 
entitled have not yet been determined*® and con- 
flicting claims to hens and priorities have not yet 
Thus where property or a busi- 


been adjudicated.®° 


42. See supra § 181. 


43. Forsaith Mach. Co. v. Hope 
Mills Lumber Co., 109 N. C. 576, 13 SE 
869; Amason v. Harrigan, (Tex. Civ. 
A.) 288 SW 566; Boothe v. Summit 
Coal Mins Co:, -63) Wash. 630% 116° P 
269; State v. Tidball, 35 Wyo. 496, 252 
P 499, 504 [cit Cyc]. 

44. Amason v. Harrigan, (Tex. Civ. 
A.) 288 SW 566. 


45. Forsaith Mach. Co. v. Hope 
Mills Lumber Co., 109 N. C. 576, 13 SE 


869; State v. Tidball, 35 Wyo. 496, 
252 P 499. 

46. See supra §§ 23-30. 

47. U. S.—Cleveland First Nat. 


‘Bank vo Shedd, 1215 Us 5S: ‘74597 SCt 
$07, 30 L. ed. 877. 


Cal.—Wulff v. San Joaquin County 
Super. Ct., 110 Cal. 215, 42 P 638, 52 
AmSR 78. 

Ga.—Coker v. Norman, 162 Ga. 238, 
133 SE 243. 


Iowa.—Boston Inv. Co. v. Pacific 
Short-Line Bridge Co., 104 Iowa 311, 
73 NW 839. 


La.—State v. Judge Civ. Dist. Ct., 
45 La. Ann. 1418, 14 S 308. 


' Mich.—Webber v. Genesee 
Judge, 184 Mich. 112, 150 NW 305. 


Minn.—Northwestern Nat. Bank vy. 
Mickelson-Shapiro Co., 134 Minn. 422, 
159 NW 948. 


Mo.—State v. Davis, 231 SW 570; 
State v. Southern, 218 Mo. A. 266, 267 
Sw 422. 

N. J—Wiedman v. Sann, (Ch.) 31 A 
211; Passaic Plumbing Supply Co. 
v. Eastside Holding Corp., 105 N. J. 
Eq. 485, 148 A 637; Moore v. Diament, 
41 N. J. Eq. 612, 7 A 509. 

N. Y¥.— National Park Bank v. God- 
dard, 62 Hun 31, 16 NYS 3438 [aff 131 
N. Y. 494, 30 NE 566]. 

N. C.—Forsaith Mach. Co. v. Hope 
Mills Lumber Co., 109 N. C. 576, 13 
SE 869. 

Porto Rico.—Welch v. Central San 


(Cane: 


r 


Cristobal, 7 Porto Rico Fed. 301. 
Vt.—Smith v. Burton, 67 Vt. 514, 
32 A 467. : 


Va.—Richmond First Nat. Bank vy. 
MWanviek. nies Co:, 106 \Va..'327,. 56 
SH 158. ~ 


Wash.—Boothe v. Summit Coal Min. 
Co., 63 Wash. 630, 116 P 269. 


W. Va.—Nutter v. Brown, 58 W. Va. 


237, 52 SE 88, 1 LRANS 1083; Krohn 
NRO Said Sad 47 W. Va. 127, 34 SE 
746. 


aie ee v. Whiting, i6 OntPr 
‘bE. 


266, 267 SW 422; 


RECEIVERS 


thereto.°? 


And see cases infra notes 48—52. 


{a] Where property is about to be 
sold on execution and is worth much 
more than the judgment debt, the 
court may properly direct the receiver 
to sell it for the benefit of all parties 


interested. State v. Southern, 218 Mo. 
A, 266, 267 SW 422. 
{b] Franchise for public work 


about to expire.—A sale is proper im- 
mediately upon the appointment and 
qualification of the receiver, where 
the property is an uncompleted bridge 
which would be a public benefit when 
completed, and the franchise to build 
it is about to expire. Boston Inv, Co. 
v. Pacific Short-Line Bridge Co., 104 
Iowa 311, 73 NW 839. 


{c] Deterioration.—The conditions 
call for a sale where the property, 
when in a condition to produce rents, 
does not increase, but the corpus of 
the estate available for the parties 
interested slowly and surély lessens. 


Smith v.. Burton, 67 Vit. 514,. 32 4 
467. 
48. State v. Southern, 218 Mo. A. 


{ Berwind-White Coal 
Min. Co. v. Borinquen Sugar Co., 7 
Porto Rico Fed. 551. 


49. Coker v. Norman, 162 Ga. 238, 
133 SE 248; Welch v. Central San 
Cristobal, 7 Porto Rico Fed. 301. 


50. Cleveland First Nat. Bank v. 
Shedd, 121 U. S. 74, 7 SCt 807, 30-L. 
ed. 877; Welch v. Central San Cristo- 
bal, 7 Porto Rico Fed. 384; Welch v. 
Central San Cristobal, 7 Porto Rico 
Fed. 301; Boothe v. Summit Coal Min. 
Co., 68 Wash. 630, 116 P 269, 271 [quot 
Cyc]; Clarksburg Casket Co. v., Val- 
ley Undertaking Co., 81 W. Va. 212, 
94 SEH 549, 3 ALR 660. 


Determination of priorities see infra 
§§ 486-494. 


51. Webber v. Genesee Cir. Judge, 
184 Mich. 112, 115, 150 NW 305 [eit 
Cyc]; State v. Southern, 218 Mo. A. 
266, 267 SW 422. 


52. U. S.—Cleveland First Nat. 
Bank v. Shedd, 121 U. S. 74, 7 SCt 807, 
30 L. ed. 877. 


Cal.—_ Wulff v. San Joaquin County 
Super. Ct., 110° Cal. 215, 42 P638) 52 
AmSR 78. 


Ga.—Coker v. Norman, 162 Ga, 238, 
133 SE 2438. 


La.—State v. Judge Civil Dist. Ct., 
45 La. Ann.'1418, 14 S 308. 


N, Y.—National Park Bank y. God- 
dard, 62 Hun 31, 16 NYS 343 [aff 131 
N. Y. 494, 30 NE 566]; Smith v. New 
York Cons. Stage Co., 28 HowPr 377; 
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ness cannot be administered by a receiver except at 
a loss, it is clearly within the power of the court to 
stop the loss by ordering the sale of such property 
or the assets of such business;°+ and in proceedings 
whereof the main object is the conversion of assets 
into money and its distribution among those entitled 
thereto, the court has undoubted power to order a 
sale of the property whenever it appears proper or 
necessary in order to preserve the assets and protect 
the rights of the parties.” 
be authorized or directed in a proper case for the 
purpose of terminating the receivership and distrib- 
uting its assets to the persons beneficially entitled 
A sale should not, however, be author- 
ized or directed unless a necessity therefor appears,°* 
and, as a general principle, if the rights of the par- 
ties can reasonably be protected in any other way 
the power to sell should be denied to the receiver.°° 
Ordinarily a sale should not be made until the vari- 
ous issues arising between the parties to the receiy- 


Furthermore, a sale may 


Marten v. Van Schaick, 4 Paige 479. 


N. C.—Forsaith Mach. Co. v. Hope 
Mills Lumber Co., 109 N. C. 576, 13 
SE 869. 

Va.—Richmond First Nat. Bank v. 
Trigg, 106 Va. 327, 56 SE 158. 


Wash.—Boothe v. Summit Coal Min. 
Co., 68 Wash. 630, 116 P 269, 271 [quot 
Cycle 

Ont.—McLaren y. Whiting, 16 Ont. 
Pr 552. 


53. Wabash R. Co. v. West Side 
Belt R. Co., 197 Fed. 442; Crane v. 
Ford, Hopk. (N. Y.) 114. 


{a] To avoid indefinite continu- 
ance of administration.—W here a ves- 
sel had been sailed under the direction 
of a receiver for two years, and it ap- 
peared that in order to be further op- 
erated it was necessary to fit it out for 
another season or permit it to lie use- 
less, a Sale should be ordered to. ter- 
minate the receivership, it being in- 
convenient for the court to conduct 
such operations for so long a time. 
Crane; Vv.) Mord, pHopk. sON. 3s) ils: 


Termination of receivership ia gen- 
eral see supra §§ 106-110. 


54. Ga.—Dixon vy. Rutherford, 26 
Ga. 149. 


Mont.—State v. Clancy, 
284, 50 P 852. 


N. C.—Forsaith Mach. Co. v. Hope 
Mills IsumberCo., 109 IN; Cy .6%6,) 13 
SE 869, 870. 


Okl,—Lawton Mill, ete, Co. v. 
Farmers’, etc., Bank, 109 Okl. 291, 164 
P 670. 

Wash.—Boothe v. Summit Coal Min. 
Co., 68 Wash. 630, 116 P 269. 


See Bibber-White Co. v. White Riv- 
er Valley Electric R. Co., 110 Fed. 473 
(where the court refused to authorize 
a sale where no immediate necessity 
therefor appeared and the property 
did not appear to be so well salable 
as to warrant forcing a sale of it at 
the time). 


“The court should always be careful 
to see . . that a proper case is pre- 
sented for the exercise of such power 
[to direct a sale of the property], and 
to see particularly that the owner of 
the property cannot be unduly preju- 
diced by a sale thereof. It should 
have in view the rights and advantage 
of all the parties, as nearly as may 
be.”’ Forsaith Mach. Co. vy. Hope Mills 
Lumber Co., supra. 


55. United North, ete., Oil Co.’ v. 
Meredith, (Tex. Civ. A.) 258 SW 550 
[aff (Commn. A.) 272 SW 124]. 


20 Mont. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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ership suit have been adjudicated and determined.*® 
So it is not proper to order a sale and distribution 
at a preliminary stage of the suit when the cause is 
not ready for determination on the merits;*°? and, 
in the absence of some emergency ereating a con- 
dition of immediate necessity, the court has no au- 
thority before trial to order a sale of property when 
the propriety of such sale depends upon the deter- 
mination of an issue of fact, raised by the plead- 
ings, which is properly the subject of the final judg- 
ment in the case, and thus put it out of its power 
to award the subject of the action to those who may 
be ultimately entitled to it.** Even where a sale 


is proper, the court has authority to defer it for a. 


reasonable time.°® No complaint of delay in selling 
property or of losses incurred before salé can be 
made by one who delayed in applying for a sale and 


whose application, when made, was promptly grant- 
ed.°° 


Pending an issue as to jurisdiction of the court 
over the receivership suit it is ordinarily error to 
order or authorize a sale of property by the receiver.®? 


Whether or not sale should be authorized is a ques- 
tion resting largely in the sound judicial discretion 
of the court having control of the receivership ;°? 
but such discretion must be impartially, and not. ar- 
bitrarily, exercised.®* 


Review. The discretion of the court in directing 
or refusing a sale of property of the estate will not 
be interfered with, on appeal, unless abused;®* but 


56. International Trust] (€o.- Vv. 
Decker, 152 Fed. 78, 81 CCA 302, 11 
LRANS 152; Boothe v. Summit Coal} Cyc]. 
Min. Co., 63 Wash. 630, 116 P 269. 63. 


ban »Wwest: Vv. Chasten; 12° la. 315; 
Bsterlund v. Dye, 56 Ga. 284; Boothe 
v. Summit Coal Min. Co., 63 Wash. 630, 
146 P 269, 271 [quot Cyc]; Krohn v.| [quot Cye]. 
Weinberger, 47 W. Va. 127, 34 SE 746. 64. 


58. Coker v. Norman, 162 Ga. 238, 
133 SE 243, 244 [cit Cyc];.Brush_v. 
Jay, 113 N. Y. 482, 21 NE-184.° See 
Matter of Malcolm Brewing Co., 78 
App. Div. 592, 79 NYS 1057 (where 


LRANS 152; 
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Wash.—Boothe v. Summit Coal Min. 
Co., 63 Wash. 630, 116 P 269, 271 [quot 69. 


International 
Decker, 152 Fed. 78, 81 CCA 302, 11 70. 
Boothe v. Summit Coal 
Min. Co., 63 ‘Wash. 630, 116 P 269, 271 


'U. S.—Stokes v. Williams, 226 
Fed. 148, 141 CCA 146 [certiorari den 
241 U. S. 681 mem, 36 SCt 728 mem, 
60 L. ed. 1234 mem]. 


Conn.—In re Premier aoee Mfg. 
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an order directing a sale will be set aside where the 
impropriety thereof or want of necessity therefor 
appears.®° 


[§ 315] 8. Power of Receiver To Sell. In accord- 
ance with the general rules relating to the source and 
extent of his authority,®°® a receiver has no power 
to sell any of the property committed to his charge 
unless thereunto authorized by the court,°* except 
where by statute he is charged, in cases of insol- 
vency, with the duty of proceeding at once to dis- 
pose of the assets of the insolvent, in which case no 
order of the court is necessary to give him power 
to make sale.** A pretended sale made by a re- 
celver without authority is void.®? 


[§ 316] 4. Authorization or Direction of Sale—a. 
In General. Under its general power to enlarge the 
authority of its receiver and to supervise his execu- 
tion of his trust,7° the court having control of a 
receivership has ‘undoubted power to authorize or 
direct a sale by the receiver of property of the estate 
in a proper case,‘ provided all the interested par- 
ties are before the court.7?, Even where the suit in 
which the receiver was appointed was brought, ¢ol- 
lusively, so that it must be dismissed, the court hav- 
ing taken possession of the property has jurisdic- 
tion while the suit is still pending to order so much 
of it to be sold as may be necessary to pay receiv- 
ership expenses and satisfy receivership certificates 
issued.7® The refusal on a prior occasion to au- 
thorize or direct a sale does not prevent the court 


cided). 


Dull v. Le Fevre, 222 Fed. 471; 
Ackerman v. Ackerman, 50 Nebr. 54, 
69 NW 388. 


See supra §§ 168-173. 


ETS tae COlmmEVs 


71. U. S.—Cleveland First Nat. 
Bank v. Shedd, 121 U. S. 74, 7 SCt 807, 
30 L. ed. 877. 


Ga.—Statesboro Bank v. Waters, 165 
Ga. 848, 142 SE 156. 


La.—American Trust Co. v. Cres- 
cent Ice Co., 133 La. 247, 62 S 664. 


Okl.—Lawton Mill, 


the relief by sale of the property is 
such as should ordinarily follow the 
final order of dissolution of a corpo- 
ration, the statutory authority to sell 
while the corporate property is in the 
hands of a temporary receiver and be- 
fore such order of dissolution is made 
must be strictly pursued, and the 
court should confine its consideration 
of an application for an order of sale 
to the reasons given which would then 
justify it, and should not base its 
decision upon a forecast of the out- 
come of the proceedings when com- 
pleted, and thus in effect substitute its 
determinatien of a material issue up- 
on affidavits which the statute re- 
quires must be reached after a hear- 
ing by the court or a referee). 


59. Cox v. Snow, 47 Ida. 
jE ees 


60. Montgomery Coal Corp. v. Al- 
lais, 223 Ky. 107, 3 SW (2d) 180. 


61. McNab v. Noonan, 28 Wis. 434. 


62. U. S.—Stokes v. Williams, 226 
Fed. 148, 141 CCA 146 [certiorari den 
241 U. S. 681 mem, 36 SCt 728 mem, 
60 L. ed. 1234 mem]; International 
Trust Co. v. Decker, 152° Bed.) 78,. 81 
CCA 302, 11 LRANS 152. 


Ida.—Cox v. Snow, 47 Ida. 229, 273 
P7933. 


Mass.—Boucher vy. Hamilton Mfg. 
Co., 259 Mass. 259, 156 NE 424. 


Porto Rico.—Welch v. Central San 
Cristobal, 7 Porto Rico Fed. 301, 302 
reitCycls 


229, 273 


Co., 70 Conn. 473, 39 A 800 


Mass.—Boucher v. HApiiiton Mfg. 
Co., 259 Mass. 259, 156 NE 424. 


Mich.—Webber v. Genesee Cir. 
Judge, 184 Mich. 112, 150 NW 305. 


N. Y.—Ostrander v. Weber, 114 N. 
Y. 95; 21. NE-12, 


Appealability of order as to sale 
see Appeal and Error § 413 note 76 
[f] (3). 

65. Webber v. Genesee Cir. Judge, 
184 Mich. 112, 150 NW 305. 


66. See supra § 174. 
67. I1l.—Jackson vy. Horton, 126 Ill. 
566, 21 NE 490. 


Kan.—Ellis v. Little, 27 re Ore 
41 AmR 434 


Ma -Atason v. Hubner, 104 Ma. 554, 
65 A 367. 


Mo.—State v. Southern, 218 Mo, A. 
266, 267 SW 422, 423 [cit Cyc]. 


N. Y.—Matthews v. Cooper, 66 Hun 
626, 21 NYS 71. 


Porto Rico.—Sotomayor v. Lee, 18 
Porto Rico 60. 

Wash.—Bidwell v. Rice, 
146, 52; P»1019: 


See Hitz v. Jenks, 185 U. S. 155, 22 
SCt 598, 46 L. ed. 851 [rev 16 App. (D. 
C.) 530] (applying the rule). 


68. Campbell v. Parker, 59 N. J. Eq. 
342, 45 A 116. See Harduval v. Mer- 
chants’, etc.,, Trust, etc., Bank, 204 
Ala. 187, 86 S 52, 53 [cit Cyc] (where 
the question was raised but not de- 


19 Wash. 


ete Co. 
Farmers’, etc., Bank, 109 Ol. 291, 164 
P 670. 


Wyo. Ree: Tidball, 35 Wyo. 496, 
252 P 49 


But see icclie v. Kelly, (Tex. Civ. 
A.) 257 SW 992 (holding the court 
without such power where the statute 
providing the ground on which the re- 
ceiver was appointed gave no power to 
the receiver to sell or to the court to 
authorize him to sell, and other stat- 
utory provisions as to other grounds 
of appointment did give such author- 
ity in the case of receivers appointed 
thereunder). 


Necessity and propriety of sale see 
supra § 314. 


72. Martin v. Adams Brick Co., 180 
Ind. 181, 102 NE 831; Cashin v. Mur- 
phy, 132 Miss. 834, 96 S 747. See Hen- 
derson v. Henderson, 98 N. J. Eq. 369, 
129 A 196 [rev 97 N. J. Eq. 161, 127 A 
41] (rights of persons not parties to 
the suit cannot be determined in pro- 
ceedings for a sale of property). 


[a] Sale of mortgaged property 
where mortgagees not parties.—An 
order for the sale of property by a re- 
ceiver is a nullity as to mortgagees 
who were not parties to the receiver- 
ship suit. Martin v. Adams Brick Co., 
180 Ind. 181, 102 NE 831. 


73. Electrical Supply Co. v. Put-in- 
Bay Waterworks, etc., Co., 84 Fed. 740. 


Enforcement and payment of re- 
ceivers’ certificates in general see su- 
pra §§ 297-311. 
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from permitting it where the circumstances have 
changed so that it is for the best interests of all the 
parties.7* The fact that the owner of the property 
has been adjudged insane and a guardianship of his 
estate is pending does not deprive the court having 
control of the receivership of authority to order a 
sale.*® 


{§ 317] b. Proceedings To Procure—(1) In Gen- 
eral. In accordance with the general rules relating 
to the exercise by the court of its supervisory power 
upon application,’® a receiver’s sale of property of 
the estate committed to his charge may be author- 
ized or directed upon his application for such order 
or for instructions,*7 or upon the petition of a party 
to the suit,7* or the court may act upon its own mo- 
tion.?® The application must be made in the county 
in which the receivership suit is pending,®® and 
should set forth facts showing the necessity and 
propriety of making the sale.*! No petition for sale 
is necessary where the receiver was appointed upon 
a bill praying for sale and for the appointment of 
a receiver until sale could be made.*? . 


[§ 318] (2) Notice of Application.*? In accord- 
ance with the rules relating to notice of applications 
for instructions and directions of the court in gen- 
eral,’* property in the hands of a receiver ordinarily 
should not be authorized or directed to be sold by 
him without notice to the owner and an opportunity 
to be heard.*® But, while it is better practice in all 
cases to require notice of an application under which 
an order for sale may be entered,®® a court having 
jurisdiction of the parties and property is not de- 
prived of power to permit or direct a sale by the 
want of such notice, when not required by rule of 
court or by the order appointing the receiver,*’ all 

74. Berwind White Coal Min. Co. v. 84. 
Borinquen Sugar Co., 7 Porto Rico 85. 
Fed. 30. 50 P 852: 

75. Hovel Vv. Kaufman, (Tex. 
Commn, A.) 280 SW 185 [aff (Civ. A.) 
266 SW 858]. 

76. See supra §§ 168-173. 

77. Pocatello First Nat. Bank v. 86. 


ONE Ne) 


RECEIVERS 


See supra § 172. 


State v. Clancy, 20 Mont. 284, 94. 
Morrison v. Lincoln Sav. 
Bank, etc., Co., 1 Nebr. (Unoff.) 449, 
96 NW 230; Lane v. Lutz, 3 Abb. Dec. 
1 Keyes 203; 
v. Wood, 45 HowPr (N. Y.) 262. 95. 
Roberts v. 
Ark. 490, 192 SW 375; 
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parties being bound to take notice of motions made 
in the suit.** 


[§ 319] (3) Objections.*® Whether or not to 
permit objections to an application by a receiver for 
authority to sell property of the estate to be made 
after the date set for the hearing on the application 
is a matter within the discretion of the court,®® and 
its action will not be interfered with unless such dis- 
cretion is abused.®! Questions which have been de- 
termined by the appointment of the receiver cannot 
be raised on objection to an.order authorizing or 
directing a sale.®* 


[§ 320] (4) Order for Sale.°? Unless otherwise 


‘provided by statute or rule of court, an order au- 


thorizing. or directing the sale of property by a re-: 
ceiver may be made by the judge in chambers,®* and 
need not be made in the county wherein the receiver- 
ship suit is pending, but.may be made in any part 
of the district.°° The fact that an order was oral 
will not cause it to be disturbed when no injury has. 
resulted therefrom,?® except where all orders are 
required by statute to be in writing.°* An order 
for the sale of a part of the property of the receiv- 
ership estate should designate the particular prop- 
erty to be sold;®8 and an order in general terms for 
the sale of the property of the receivership embraces 
all the property in the receiver’s hands, whether or 
not mentioned in the pleadings.®® An order for the 
sale of a manufacturing plant does not embrace ma- 
terials to be used in manufacture.t Particular forms. 
of orders which have been considered by appellate 
courts may be found in the eases cited below.” 


Delay in signing order. Where a sale is author- 
ized or directed by the court, the fact that the order 
is not signed until after sale has been made is im- 


confirmation see infra § 350. 
Pocatello First Nat. Bank v.. 
Bunting, 7 Ida. 387, 63 P 694. 
Necessity of notice and hearing see 
supra § 318. ' 
Cashin v. Murphy, 
Letchworth, 127 | 834, 96 S 747. 
Smith v. New 96. Roberts v. 


Simmons 
132 Miss. 


Bunting, 7 Ida. 387, 63 P 694; Metro- 
politan Bank v. New Orleans Brewing 
Assoc. bi Ia. Ann. 1525, 26 S 4183 
Smith v. New York Cons. Stage Co., 28 
HowPr (N. Y.) 377. See Wulff v. San 
Joaquin County Super. Ct., 110 Cal. 
215, 42 P 638, 52 AmSR 78; Pitzele v. 
Cohn, 217 Ill. 30, 75 NE 392 [aff 117 Il. 
AL 342]; Boston Inv. Co. v. Pacific 
Short-Line Bridge Co., 104 Iowa 311, 
73 NW 8389; Libby v.- Rosekrans, 55 
Barb. (N. Y.) 202 (in each of which a 
sale was authorized or directed on the 
receiver’s application). 


78. Nisbet v. Great Northern Clay 
Co., 41 Wash. 107, 83 P 15. 


79. McHenry v. Bankers’ Trust Co., 
(Tex. Civ. A.) 206 SW 560 [writ of 
error dism 255 U. S. 559 mem, 41 SCt 
321 mem, 65 L. ed. 785 mem]. 


80. Atlantic Nat. Bank vy. Peregoy- 
Jenkins Co., 147 N. C. 293,:61 SE 68. 


81. Matter of Malcom Brewing Co., 
78 App. Div. 592, 79 NYS 1057. 


Necessity and propriety of sale in 
general see supra § 314. 


82. Smith v. Burton, 67 Vt. 514, 32 
A 467. 


83. Notice of: 
Conditions and terms of sale and 
property to be sold see infra § 322. 
Proceedings for confirmation of sale 
see infra § 343. 


York Cons. Storage Co., 28 How. Pr. 
CNY) Sie 


87. Roberts v. Letchworth, 127 
Ark. 490, 192 SW 375; Roby v. Title 
Guarantee, etc., Co., 136 Ill. 336, 46 
NE 1110; U.S. Fidelity, etc., Co. v. 
McCain, 136 Miss. 30, 101 8 197; Smith 
v. New York Cons.’ Storage Co., 18 
AbbPr (N. Y.) 419, 28 HowPr 277. 


88. Roby v. Title Guarantee, etc., 
Co., 136 Ill. 336, 46 NE 1110. 


- Application for instructions or di- 
rections of court as motion in receiv- 
ership suit see supra § 171. 


89. Objections to: 
Confirmation of sale see infra § 344. 
Enforcement or completion of sale 
see infra § 362. 


90. Moore v. Thomas Moore Dis- 
tilling Co., 234 Pa. 413, 83 A 281. 


91. Moore v. Thomas Moore Dis- 
tilling Co., supra. 


92. State v. German Sav. Bank, 59 
Nebr. 292, 80 NW 901. 


Collateral attack on order of ap- 
pointment see supra §§ 101-103. 


93. Conduct of sale see infra §$§ 
334-340. 


_ Terms and conditions of sale see 
infra §§ 324-330. 


Order confirming sale or refusing 


Letehworth, 127 
Ark. 490, 192 SW 375. 


97. Howard v. Jayne, 124 Miss. 65,. 
86 S 752. 


98. Dixon v. Rutherford, 26 Ga. 
149. See Pilliod v. Angola R., etc., 
Co., 46 Ind. A. 719, 91 NE 829 (holding 
a particular description by metes and 
bounds sufficient). 


[a] Rule applied.—Where the es-— 
tate consisted of lands in several 
states, and on application of the re- 
ceiver for leave to sell some of the 
property for the purpose of paying 
taxes on such lands, an order grant-— 
ing leave to sell a portion of the prop- 
erty in Columbus, Ga., without speci- 
fying the particular property to be 
sold, was too indefinite, since under 
such authority the receiver might sac- 
rifice the most valuable land in Colum- 
bus to pay taxes upon land in other 
state: Dixon v. Rutherford, 26 Ga. 
149. 


99. Barron v. Mullin, 21 Minn. 374. 


1. Brand v. Gaylord Iron, etc., Co.,, 
9 Ky Op. 795. 


2. Pocatello First Nat. Bank vy. 
Bunting, 7 Ida. 387, 638 P 694; Ellis v. 
Little, 27 Kan. 707, 41 AmR 434; In 
re Sheets Lumber Co., 52 La. Ann. 
1337, 27 S 809; Williamson vy. Wilson,, 
1 Bland (Md.) 418; Noster v. Barnes, 
81 Pa. 377. ‘ 


For later cases, developments an‘d changes in the law see Annotations, same title and section number. 


§§ 320-322] 


material.’ 


Mcdification and revocation. The court ordering 
a sale has discretionary authority before sale to mod- 
ify its authorization or direction by a subsequent 
order.® If an order for sale has been improvidently. 
granted the court may revoke it ex mero motu at any 
time before sale;® and the receiver cannot be heard 
to complain of such a revocation.* 


[§ 321] 5. What Property May Be Sold. In gen- 
eral, any property or property right of a receivership 
estate having value may be authorized or directed 
by the court to be sold by the receiver in a proper 
case.* <A receiver is not necessarily limited to the 
sale of property which is actually in his possession.® 
Property outside the state belonging to a party over 
whom the court has jurisdiction may be authorized 
or directed to be sold;?® and a statutory provision 
requiring actions for the sale of land to be brought 
in the county in which the land is situate has been 
held not to prevent the sale of such land by a receiver 
under an order made in a suit pending in another 
county.11 It is not necessary that property be in- 
ventoried by the receiver, to give the court jurisdic- 
tion to order its sale.t1* The court may invest the 
receiver with general discretionary power to sell all 
or any part of the property as he may think best, the 
sales to be made subject to the ‘subsequent approval 
of the court.1° The receiver should not, of course, 
be authorized or directed to sell property belonging 
to third persons and not to the receivership estate.1# 


Accounts receivable. A receiver ordinarily should 
not be directed to sell accounts receivable by or debts 
due to the person of whose property he is receiver, 
instead of collecting such debts and accounts,?° al- 


3. H. B. Claflin Co. v. Gibson, 51 19. 
Sw: 439, 21 Kyl 337. 


4. Effect of vacation of order aft- 
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Notice of application for: 
Authority to sell see supra § 318. 
Confirmation of sale see infra § 343. 


[53 C.J.] 207 


though such sale may be directed in a proper case,1® 
as in connection with a sale of the assets of a going 
business.1? : 

Contract prohibiting sale or assignment. The fact 
that a property right of the receivership was created 
or transferred to the insolvent by a contract prohib- 
iting its sale or assignment does not prevent the court 
from authorizing or directing the receiver to sell it.*® 


[§ 322] 6. Notice of Sale.t® The court haying 
charge of a receivership may direct what notice of a 
sale shall be given,?° and compliance with its order 
is all that is necessary,?! except where a statute ex- 
ists, in which case it must be complied with.?? The 
purchaser, however, of property sold by a receiver 
cannot be heard to object that the sale was not prop- 
erly advertised or that proper notice was not given ;** 
and a sale made upon a shorter notice than that pre- 
seribed by the court may be confirmed when the par- 
ties have consented that it should be so made.?* The 
purpose of advertising or giving notice of the sale 
is to call the attention of the public to the property 
which is about to be offered,?® and to the terms and 
conditions of the sale,?° and it must be sufficient for 
such purpose.?7 A notice which erroneously states 
the terms of sale,*® or mispresents any material facts 
concerning the property to be sold,?® is bad, and a 
sale thereunder will be set aside or refused confirma- 
tion.*° Where a particular offer is authorized to 
be accepted and a private sale made, it is within the 
discretion of the court not to require publie notice 
or advertisement thereof to be given.?? 


Creditors are not entitled to personal notice of a 
sale, in the absence of statute providing therefor.?? 


son v. Lincoln Sav. Bank, etc., Co., 1 
Nebr. (Unoff.) 449, 96 NW 230. See 
Carson v. Rose, 35 Ga. A. 124, 132 SE 


er sale see infra § 373. 

5. In re Great Western Beet Sugar 
Co., 22 Idaho, 328, 125 PB 799; 48 LRA 
NS 671. 

6. Fitzner v. Noullet, 114 La. 400, 
38 S 398. 

7. WFitzner v. Noullet, supra. 

8. Blank v. Independent Ice Co., 
153 Iowa 241, 133 NW 344, 43 LRA 
NS 115. 

9. Hoyt v. Thompson; 5 N. Y. 320. 

10. Loney v. Penniman, 43 Md. 130. 

11. Mechanics’ Trust Co. v. Cobb, 
20 SW 391, 14 KyL 444. 

12. French v. McCready, (Tex. Civ. 
A.) 57 SW 894. 

Duty of receiver to file inventory in 
general see supra § 187. 

13. Smith v. New York Cons. Stage 
Co., 28 HowPr (N. Y.) 377. 

14. Laning v. Robert Clarke Co., 
9 OhNPNS 636. 

15. Deford v. Macwatty, 82 Md. 
168, 33 A 488; Goldberg v. Silberstein, 
19 "App. Div. 428, 46 NYS 479; Case 
v. Fish, 63 Wis. ‘475, 22 NW 322. 

Duty to collect debts and claims due 
estate see supra §§ 183-186. 

16. Wulff v. San Joaquin County 
Super. Ct., 110 Cal. 215, 42 P 638, 52 
AmSR 78. 

17. Wulff v. San Joaquin County 
Super. Ct.,; supra. 

18. Blank v. Independent Ice Co., 
153 Iowa 241, 133 NW 344, 43 LRANS 

115. 


Covenant against assignment of 
lease as affecting right of receiver of 
lessee to assign see Landlord and Ten- 
ant § 56 text and note 65. 


Necessity and sufficiency of notice 
of judicial sales generally see Judi- 
cial Sales §§ 25-32. 


20. Bailey v. Ryan Cotton Oil Mill 
Co., 119 Okl. 57, 248 P 321; Farmers’ 
Hardware, etc., Co. v. Thacker, 54 Okl. 
425, 153 114 4- 


21. Parker v. Bluffton Car Wheel 
Co., 108 Ala. 140, 18 S 938; Threadgill 
v. Colcord, 16 Okl. 447, 85 P 703; Nis- 
bet v. Great Northern Clay Co., 41 
Wash. 107, 83-P 15. 


[a] Statute requiring notice of ex- 
ecution sales to be given in a speci- 
fied manner does not apply to receiv- 
er’s sales, and compliance with the 
decree or order of the court as to 
notice is accordingly all that is re- 
quired. Threadgill v. Colcord, 16 Okl. 
447, 85 P 708. 

22. Howard v. Jayne, 124 Miss. 65, 
86 S 752; Rawolle v. Kalbfleisch, 47 
Misc, 364, 94 NYS 16. 


[a] Statute relating to ‘every 
sale” ordered by chancery court.— 
Code (1906) § 649 (Hemingway Code 
§ 411), providing that “every sale of 
real estate ordered by a decree of any 
court in chancery” shall be made on 
notice in a manner prescribed, in- 
cludes receiver’s sales, made under an 
order or decree of a ‘chancery court, 
and notice thereof accordingly must 
be given in the manner provided by 
the statute. Howard v. Jayne, 124 
Miss. 65, 86 S 752. 


23. Williams v. Owensboro Sav. 
Grae ete., Co., 153 Ky. 789, 156 SW 

9° 

24. Ghiradelli v. Leverone, 5 Oh. 
Dec. (Reprint) 486, 6 AmLRec 255. 

25. South Baltimore Brick, etc., Co. 
v. Kirby, 89 Md. 52, 42 A 913;. Morri- 


247 (holding a particular description 
sufficient to identify the property to 
be sold). 


26. Deford v. Macwatty, 
168, 33 A 488. 


27. Strickland v. National Salt Co., 
43 Mise. 172, 88 NYS 328 [aff 105 App. 
Div. 640, 94 NYS 936]. See Potts v. 
New Jersey Arms, etc., Co., 17 N. J. 
Eq. 395 [aff 17 N. J. Eq. 516] (where 
it was said that the utmost possible 
publicity should be given to the time 
and mode of sale). And see cases su- 
pra notes 25, 26. 


[a] Form of advertisement.— 
Charter Oak Stove, ete., Co. v. Rice, 
106 La. 77, 30 S 321; Foster v. Barnes, 
Si Paresiae 


28. Slaughter v. Strother, 
633, 27 SE 764. 


Exclusion of bidders by erroneous 
notice of terms as causing refusal to 
confirm sale see infra § 3 


29. In re New Jersey Refrigerat- 
ine )Co. V00 UN. Seg. 53874136 2AS 9 
{rev 99 N, J: Hq. 155; 132 A 855]. 


[a] Although notice provides that 
statements are subject to errors and 
omissions, it is bad if it materially 
misrepresents the facts. In re New 
Jersey Refrigerating: Co., 100 N. J. 
Bq.-537, 136 A 179 Trev 99 No Jz Ba: 
LOD gee: An soos 

30. See cases supra notes 28, 29. 


Setting aside or confirmation of sale 
see infra §§ 341-355. 

31. Stokes v. Williams, 226 Fed. 
148, 141 CCA 146 [certiorari den 241 
U. S. 681 mem, 36 SCt 728 mem, 60 L. 
ed. 1234 mem]. 

32. Nisbet v. Great Northern Clay 
Co., 41 Wash. 107, 83 P 15. See Hen- 


82 Md.” 


99 Ga. 
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[§ 323] 7. By Whom Sale Made.** A sale of 
property of a receivership estate authorized or di- 
rected by the court may be by it ordered to be made 
by the receiver,?* notwithstanding general statutes 
requiring judicial sales to be made by a master*® or 
by the sheriff ;*® but the court may resort to the of- 
ficer designated by such a statute,*’ and it has au- 
thority to appoint a master or commissioner for the 
sole purpose of conducting a sale and reporting the 
same to the court.’® Ordinarily, the attorney for 
the debtor or insolvent should not be appointed sole 
commissioner to make a sale,?® but he may with pro- 
priety be made co-commissioner with another when 
it appears that the sale will produce a surplus over 
the indebtedness.*° 


[§ 324] 8. Terms and Conditions of Sale*!—a. In 
General. The power of the court having control of 
a receivership to order a sale of the assets thereof 
by the receiver*? carries with it the power to pre- 
seribe and control the terms and conditions of such 
sales;4? and, except as it may be restricted by stat- 
ute, the court has a wide discretion in so doing.** 
It is the duty of the court to fix such terms as will be 
for the best interests of the estate.t° In general, 
the terms must be such as to convert the property 
within a reasonable time into money, so that distri- 
bution thereof may be to the parties in interest.*® 
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The receiver exercises a naked power according to 
the mandate of the court,*7 the terms of which he 
should pursue;*® and he has no power to sell upon 
any terms in conflict with the order.*® The court 
cannot, however, impose upon the receiver conditions 
which affect him in his private rights,°? nor can the 
court adopt conditions which affect the rights of 
creditors after participation in the distribution, so as 
to bind nonassenting ereditors.° Where the terms 
of sale are not prescribed by the court, the receiver 
may adopt conditions amply sufficient to assure com- 
plianee by the purchaser with his bid,°? but he ean- 
not make any condition which changes the relation 
of the parties interested in the property®* or which 
imposes any liability on the purchaser with respect 
to the property sold which would not result by law 
from his purchase,°* and any attempt so to do is 
nugatory.®® A direction to sell assets confers no 
authority to exchange them for other property,*® 
even though the terms of sale are left to the disere- 
tion of the receiver.®°* <A bid or offer made upon 
unauthorized terms or conditions must be denied by 
the receiver.°® 

Owner of the property has no right to fix the terms 
upon which it shall be sold by the receiver.°® 


[§ 325] b. Price?°—(1) In General. Broadly 
speaking, a sale of property by a receiver should be 


derson vy. Wenderson. 97 N. J. Eq. 161, 
127 A 41 [rev on other grounds 98 
N., J, Eq. 369, 129 A 196] (apparent- 
ly recognizing the rule). ‘ 

$3. By whom judicial sales made in 
general see. Judicial Sales §§°34—40. 

34. .Ind.—Leader Pub. Co..v. Grant 
Trust, etc., Co., 182 Ind. 651, 108 NE 
1207126. [eit Cye}: 

Md.—Gaither v. Stockbridge, 67 Md. 
222, 9 A“632, 10 A 309. 


Okl.—Tulsa First Nat. Bank v. Co- 


joniat Trust Co., 66 Okl. 106, 167 P 
5. 

Ss. C.—Buist v. Merchants’, etc., 
Bank, 65 S. C. 487, 43 SE 958. 


Tex.—Spence v. State Nat. Bank, 
(Civ. A.) 294. SW 618 [aff (Commn. 
AL) D SW (2d) 754]; EKFarmers’,) etc., 
Nat. Bank v. Waco Electric R., ete., 
Co., (Civ. A.) 36 SW 131. 


35. Buist v. Merchants’, etc., Bank, 
65 S. C. 487, 438 SE 958. 


36. Leader Pub. Co. v. Grant Trust, 
etc., Co. 182 Ind: 651, 108 NE 121; 
Spence v. State Nat. Bank, (Tex. Civ. 
A.) 294 SW. 618 [aff (Commn. A.) 
SW (2d) 754); Farmers’, etc., Nat. 
Bank v. Waco Electric R., etc., Co., 
(Tex. Civ. A.) 36 SW 1381. 


37. Spence v. State Nat. Bank, 
Cex CIV GAL) L294 SW OLS. fate 
(Commn. A.) 5 SW (2d) 754]; Farm- 
ers’, etc., Nat. Bank v. Waco Electric 
R., etc., Co., (Tex. Civ. A.) 36 SW 131. 


388. Threadgill v. Colcord, 16 Okl. 
447, 85 P 703. See Cleveland First 
Nat. Bank v. Shedd, 121 U.S. 74, 7 SCt 
807, 30 L. ed. 877 (where, in a fore- 
closure suit in which a receiver had 
been appointed, the court appointed 
the trustees under the mortgage as 
special commissioners to sell the 
mortgaged property). i 

39. Hyre v. Johnson, 107 W. Va. 
524, 149 SE 385, 64 ALR 1536. 

40. Hyre v. Johnson, supra. 

41. Of judicial sales generally see 
Judicial Sales § 41. 

42. See supra § 316. 


43. Stokes v. Williams, 226 Fed. 
148, 141 CCA 146 [certiorari den 241 


‘Linotype 


U. S. 681 mem, 36 SCt 728 mem, 60 L. 
ed. 1234 mem]; Cox v. Snow, 47 Ida. 
229, 273 P 933; Northland Pine Co. v. 
Northern Insulating Co., 145 Minn. 
395, 177 NW 635. See Gockstetter v. 
Williams, 9 EF. (2d) 354, 856 [aft 9 
F. (2d) 928] (“In authorizing the 
sale of property by receivers, courts 
of equity are vested with a broad dis- 
cretion as to price and terms’). 


Particular terms and conditions see 
infra §§ 325-330. 

44. Ball v. Red Square Oil, 
Co., 118 Kan. 760, 216 P 422. 


45. Robineau v. De’ Long, 92 Fla. 
418, 109 S 686. Compare Matheson v. 
Ross, 286 Fed. 845 (holding that the 
court in fixing terms acts for the ben- 
efit of the creditors and not that of 
purchasers, so that a provision in an 
order relative to the sale of real es- 
tate that purchasers of personal prop- 
erty on the premises should have the 
right of free storage thereon for a 
specified time pending the removal of 
such personalty was for the evident 
purpose of enabling the receiver to 
make the best possible sale of the 
personalty). 


46. Boucher v. Hamilton Mfg. Co., 
259 Mass. 259, 156 NE 424. 


47. Hackensack Water Co. v. De 
Kay, 36 N. J. Eq. 548; Mergenthaler 
Corie Va, MeChure;, (Tex. 
Commn. A.) 16 SW (2d) 280 [aff (Civ. 
A.) 9 SW (2d) 198]. See Leader Pub. 
Cos v. Grant Trust, etc., Co.,°132<Ind. 
651, 108 NE 121, 126 [cit Cyc] (where 
it was said that a receiver in selling 
property acts as the agent of the 
court). 


48. Slaughter v. Strother, 99 Ga. 
633, 27 S 764; Leathers v. Kelling, 12 
KyL 92; Mergenthaler Linotype Co. 
v. McClure, (Tex. Commn. iA.) 16 SW 
(2d) 280 [aff (Civ. A.) 9 SW (2d) 198]. 

49. Ellis v. Little, 27 Kan. 707, 41 
AmR 4384; Mergenthaler Linotype Co. 
v. McClure, (Tex. Commn. A.) 16 SW 
ee 280 [aff (Tex. Civ. A.) 9 SW (2d) 


ete., 


50. In re Irish, 40 Ch. D. 49. 


[a] Thus, where a business was in 
the hands of a manager and receiver, 


and an offer was made to buy the 
whole business as a going concern on 
condition that the receiver and man- 
ager be restrained from soliciting or- 
ders from the existing customers, the 
court refused so to order. In re Irish, 
40 Ch. D. 49. 


51. Loney v. Bayly, 45 Md. 447, 43 
Md. 10. 


[a] MTllustration.—Where a receiv- 
er of partnership effects reported an 
offer to purchase the entire stock of 
goods, debts, etc., of the firm, praying 
the court to accept it and authorize 
the sale, and with the report was filed 
an agreement between the partners 
and a large number of creditors where- 
in the proposed sale was assented to 
and recommended, the creditors cove- 
nanting and agreeing with the part- 
ners that in consideration the lat- 
ter would assent to the sale, as well 
as of the ‘dividends to be received 
from the proceeds, the creditors did 
and would forever acquit, ete., the 
firm and the ‘several members there- 
of from any and all balance or bal- 
ances that might remain due on their 
several claims, a creditor who had 
not joined in such agreement was not 
estopped, by the authorization of a 
sale in accordance with such offer, to 
sue the debtors for the balance due 
him after accepting his dividend out 
of the proceeds of such sale. Loney 
v. Bayly, 45 Md. 447, 43 Md. 10. 


52. Hackensack Water Co. v. De 
Kay, 36 N. J. Eq. 548. 

53. Hackensack Water Co. v. De 
Kay, supra. 

54. Hackensack Water Co. v. De 
Kay, supra. 

55. . Hackensack Water Co. v. De 
Kay, supra. 

56. Ellis v. Little, 27 Kan. 707, 41 
AmR 434. 

57. Ellis v. Little, supra. 

58. Mergenthaler Linotype Co. v. 
McClure, (Tex. Commn. A.) 


16 SW 
(2d) 280 [aff (Civ. A.) 9 SW (2d) 198]. 


59. Sligh v. Stanley, (Tex. Civ. A.) 
204 SW 700. 


60. Inadequacy as affecting confir- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 325-328] 


made for the largest amount which it is possible to 
realize therefor, to the end that the rights of the par- 
ties to the receivership may be fully protected.%+ 
Ordinarily the receiver should accept the highest bid 
or offer made for the property,*? and as between 
responsible persons he has no discretion to sell to one 
whose bid is lower than that of another.°* A re- 
ceiver is under no duty, however, to accept a bid or 
offer which on its face could not be performed.°* 
General conditions and sales of similar property may 
be considered by the court in determining whether 
or not to accept a particular offer.°> An order per- 
mitting the receiver to sell at a price lower than the 
appraised value of the property is not necessarily 
erroneous or improper.°°® 


Property subject to an encumbrance cannot be sold 
for less than the amount of the debt secured,*? and 
all claims prior thereto,°* at least without the con- 
sent of the creditor.®® 


[§ 326] (2) Minimum or Upset Price. <A court 
having charge of a receivership, in ordering a sale 
by the recelver, may fix a minimum price or “upset 
price” below which the property shall not be sold.7° 
Where such a price has been established, but per- 
sistent efforts over a long period of time to sell the 
property at such price have proved futile, it is with- 
in the discretion of the court, acting either upon its 
own initiative’! or at the instance of an interested 
party,‘” to reduce or eliminate the upset price; and 
it should do so where the failure to sell the property 
is resulting in continuous losses.** A motion to post- 
pone a sale on account of the inadequacy of the min- 
imum price as based upon an appraisement. will be 
summarily denied when founded merely upon in- 
formation and belief, and when made on the day fixed 
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. 


for the sale although the report of the appraisers 
has been on file for a considerable time.** Where 
a statute requires judicial sales to be made for not 
less than a prescribed proportion of the appraised 
value of the property, an order for sale “according 
to law” does not justify a sale for a lesser amount 
than that so fixed.*® 


[§ 327] c. Cash or Credit. A sale by a receiver 
of property of the estate may be authorized or di- 
rected to be made on such eredit as will result in 
cash for distribution within a reasonable time.*® 
Whether the sale shall be for cash or credit is ordi- 
narily under the control of the court,’* and the di- 
rection of the court is the measure of the receiver’s 
authority in this respect.75 So where a receiver, 
authorized to make a sale on eredit, sells for cash 
at the instance of the parties, he acts as their agent 
and not as receiver.’® Even though a sale for cash 
is not expressly required by the order it may be 
implied from the terms thereof.®° 

[§ 328] d. Sale Subject to, or Free from, Encum- 
brances.*! Existing lens and encumbrances being 
in no way affected by the appointment of a receiver 


_ of the property subject thereto,*? the receiver ordi- 


narily has no power to sell property free from such 
encumbrances,** and the court having charge of the 
receivership ordinarily has no power to authorize 
or dire¢t such a sale by the receiver,** except as 
power so to do may be conferred upon the court by 
statute.8° But when the court has jurisdiction of 
the property and of all the parties concerned, and a 
sale of the property becomes expedient in the interests 
of all the parties, the court has power to order a sale 
free from such encumbranees,®® the lien thereof be- 


ous or vacation of sale see infra § 
47. 


Payment of price see infra § 357. 


61. Jackson v. Smith, 254 U.S. 586, 
41 SCt 200, 65 L. ed. 418 [rev 48 App. 
(D. C.) 565]; Shipe v. Consumers’ 
Serv..Co., 29. F., 62d), 321. [certiorari 
den sub nom. Tudor vy. Schindler, 279 
U. S. 850, 49 SCt 347, 73 L. ed. 993]; 
In re First Trust, ete., Bank, 45 Mont. 
89, 122 P 561, AnnCas1913C, 1327. 

Conduct of sale to secure best price 
obtainable see infra § 334. 

62. South Baltimore Brick, ete., Co. 
vy. Kirby, 89 Md. 52, 42. A913; , Pas- 
saic Plumbing Supply Co. v. Eastside 
Holding Corp., 105 N. J. Eq. 485, 148 A 
637 [aff 150 A 920]. 

Chilling bidding or stifling competi- 
tion see infra § 348. 


Puffing see Judicial Sales § 52. 


63. South Baltimore Brick, Gace Co. 
v. Kirby, 89 Md. 52, 42 A 91 
64. 


Passaic Plumbing pret: Co. 
‘v. Eastside Holding Corp., 105 N. J. 
Eq. 485, 148 A 637. 


[a] Rule applied.—A receiver 
should not be ordered to accept an 
offer under which he would receive for 
the property a sum wholly insufficient 
to pay the prior liens and taxes which 
would have to be paid in order to give 
the purchaser a good title to the prop- 
erty in accordance with the terms on 
which the sale was authorized or di- 
rected. Passaic Plumbing Supply 
Co. v. Eastside Holding Corp., 105 N. 
J. Eq. 485, 148 A 6387 [aff 150 A 920]. 


65. Boucher v. Hamilton Mfg. Co., 
259 Mass. 259, 156 NE 424. 


66. Boucher vy. Hamilton Mfg. Co., 
supra. 
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67. Seaboard Nat. Bank v. Rogers 
Milk Products Co., 21 FEF. (2d) ° 414; 
Ozan Lumber Co. v. Goldonna Lum- 
ber Co., 124 La. 1025, 50 S 839. 

Sale subject to or free from encum- 
brances see infra § 328. 

68. Gregg Co. v. Utuado Sugar Co., 
7 Porto Rico Fed. 219. 

Priority of claims see infra §§ 406- 
494. 

69. Ozan Lumber Co. v. Goldonna 
Lumber Co., 124 La. 1025, 50 S 839. 

70. Ark.—Bryan-Brown Shoe Co. 
v. Block, 52 Ark. 458, 12 SW 1073. 

Ga.—Slaughter vy. Strother, 99 Ga. 
633, 27 SE 764. 

Ida.—Hewitt v. Walters, 21 Ida. 1, 
119 P 705; AnnCasl913C 35. 

In'd.—Union Trust Co. v. Curtis, 182 
Ind. 61, 105 NE 562, 565, LRA1915A, 
699 [cit Cyc]. 

N. J.—In re Newark Sav. 
(Chi) 97 AN 375. 

71. ‘Union Trust Co. v. Curtis, 182 
Ind. 61, 105 NE 562, LRA1915A 699. 


72. Union Trust’ Co. v. Curtis, su- 
pra. 


73. 
pra. 


74. Cressler v. Tri-State L. & T. 
Co., 182 Ind. 572, 107 NE 68. 


75. Woodward v. National Box Co., 
168 La. 701, 123 S 296. 


76. Boucher v. Hamilton Mfg. Co., 
259 Mass. 259, 156 NE 424. 


77. Fitzner v. Noullet, 114 La. 400, 
38 S 398. 


78. 
79. 


Inst., 


Union Trust Co. v. Curtis, su- 


Leathers v. Kelling, 12 KyL 92. 
Leathers y. Kelling, supra, 


80. Cressler v. Tri-State L. & T. 
Co., 182 Ind. 572, 107 NE 68. 


81. By trustee in bankruptcy see 
Bankruptcy §§ 359-361. 


Title of purchaser as subject to en- 
cumbrances see infra § 375. 


82. See supra § 126. 


83. State v. Tidball, 
252 P 499 


84. Co arr e Ne Lucas, 76 Colo. 
94, 330 P 789 


N. T--Potts v. New Jersey Arms, 
ete., Co., 17 N. J. Eq. 516 [overr Kelly 
v. Neshanic Min. Co., 7 N. J. Eq. 579]. 


N. Y.—-In re Coleman, 174 N. Y. 373, 
66 NE 983. 


Pa.—Columbia, ete., Electric Co. v. 
North Branch Transit Co., 258 Pa. 447, 
102 A 214; Philadelphia Trust Co. v. 
Northumberland County Tract. Co., 
258 Pa. 152, 101 A 970; In re Lebanon 
Brewing Co., 3 Pa. Dist. 260; Throck- 
morton v. Lancaster, etc., St. R. Co., 
44 Pa. Co. 569. 


Utah.—Oldroyd v. McCrea, 65 Utah 
142, 235 P 580, 40 ALR 230. 


85. See statutory provisions. 


Statutes applicable to sales of as- 
sets of insolvent corporation see Cor- 
porations § 3257. 


86. U. S.—Cleveland First Nat. 
Bank v. Shedd, 121 U. S. 74, 7 SCt 807, 
30 L. ed. 877; Seaboard Nat. Bank v. 
Rogers Milk Products Co., 21 F. (2d) 
414; Broadway Trust Co. v. Dill, 17 
F. (2d) 486 [app dism 274 U. S. 765 
mem, 47 SCt 763 mem, 71 L. ed. 1334 
mem, certiorari den 274 U. S. 760 mem, 
47 SCt 769 mem, 71 L. ed. 1838 mem]. 


Ark.—Davis v. Patterson, 180 Ark. 
918, 25 SW (2d) 452. 


35 Wyo. 496, 
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ing transferred to the proceeds of the sale;*7 and 
when an order for sale free from liens is made, a 
lien claimant not appealing therefrom is precluded 
from thereafter attempting to enforce his lien against 
the property.8§ Such power should not be exercised, 
however, unless there is a reasonable prospect that 
the property will bring such a price as to leave a sur- 
plus over the secured debt for general ereditors.*° 
The property cannot be sold free from some encum- 
brances and subject to others, but must be sold free 
from all or subject. to all.°° 


[§ 329] e. Warranties. Since a sale by a receiver 
is a judicial sale,®+ there is no warranty,®* and the 
receiver has no authority to make: any warranty ;°? 
but this rule does not preclude a purchaser from ob- 
taining relief for misrepresentations of fact made by 

“the receiver which are relied upon by the purchaser 
to his damage.®# 

[§ 330] f. Right of Redemption.°> The court 
having charge of a receivership may direct that a 
receiver’s sale shall be made either with or without 
a right of redemption.°* A statute making provi- 
sion for redemption from sales on execution or fore- 
closure is inapplicable to a receiver’s sale.°* 


[§ 331] 9. Who May Purchase—a. In General. 
As a general rule any person, acting in good faith 
and not for any fraudulent purpose, may become the 
purchaser of property sold at a receiver’s sale,°® 
unless he is disqualified by a fiduciary relation to 
the parties®® or by statute;+ and the mere fact that 
one is a close relative of the receiver does not of it- 
self show fraud or bad faith.2 So a party to the 


Ga.—Coker v. Norman, 162 Ga. 238, 
133 SE 243. 
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from liens as referring only to liens 
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suit® or a creditor of the estate+ may ordinarily be a 
purchaser; and one directed by the federal trade 
commission to desist from combining and conspiring 
with others to obtain a monopoly in his business 1s 
not thereby disqualified to become the purchaser, at 
a receiver’s sale, of the property of another engaged 
in the same business. But in accordance with the 
rule applicable to judicial sales generally, that no 
person may become a purchaser whose interest as such 
would be inconsistent with a fiduciary duty owed by 
him,® one whose relation to the sale or the proceed- 
ings is such that he is under obligation to look after 
or protect the rights or interests of others will not 
be permitted, by purchasing property at a receiver’s 
sale, to obtain any personal benefit which conflicts 
with his obligation.* A statute prohibiting the pur- 
chase by attorneys of choses in action with the inten- 
tion of bringing suit thereon apples to demands or 
accounts receivable sold by a receiver. Under the 
rule, however, that a purchase by an improper person 
is not void, but only voidable,® such a purchase when 
made in entire good faith may be upheld and ap- 
proved.?° 

[§ 332] b. Receiver—(1) In Official Capacity. A 
receiver, in his official capacity as such, may pur- 
chase for the estate property sold by him, where his 
bid does not exceed the value of the property or the 
indebtedness against it.*? 

[§ 333] (2) In Personal Capacity.1? Ordinarily 
a receiver will not be permitted to purchase in his 
personal capacity what he sells as receiver,1* either 


Crayton v. Spullock, 87 Ga. 326, 
13 SE 561. 


Ind.—Piliiod v. Angola R., etc., Co., 
46 Ind. A. 719, $1 NE 829. 


Iowa.—Mercantile Realty Co. v. 
Stetson, 120 Iowa 324, 94 NW 859. 


Mich.—In re Field Body Corp., 240 
Mich. 28, 215 NW 6. See Campau v. 
Detroit Driving Club, 130 Mich. 417, 
90 NW 49 (where property was or- 
dered to be sold free from encum- 
brances). 


N. J.—Passaic Plumbing Supply Co. 
v. Eastside Holding Corp., 105 N. J. 
Eq. 485, 148 A 637. 


Tex.—-St. Louis Union Trust Co. v. 
Texas Southern R. Co., 59 Tex. Civ. 
A. 176, 126 SW 306. 


Wash.—State v. King County Super. 

See 128 Wash. 253, 222 P 492, 35 ALR 
52. 

Wis.—Thomsen vy. Gennrich, 186 
Wis. 76, 202 NW 168, 170 [cit Cyc]. 

Wyo.—State v. Tidball, 35 Wyo. 496, 
2Zo2 P 499, 505 [cit Cyc]. 

See Cashin v. Murphy, 132 Miss. 834, 
96 S 747 (holding that under the cir- 
cumstances of the case the property 
should be sold free from liens). 


[a] Dispute among encumbrancers 
does not abridge power of the court in 
a proper case to order the property 
sold free from encumbrances. Pas- 
saic Plumbing Supply Co. v. Eastside 
Holding Corp., 105 N. J. Eq. 485, 148 
A 6387. 

87. See infra § 421. 

88. In re Field Body Corp., 240 
Mich. 28, 215 NW 6. 

89. Seaboard Nat. Bank v. Rogers 
Milk Products Co., 21 F. (2d) 414. . 

90. Passaic Plumbing Supply Co. 
v. Eastside Holding Corgp., 105 N. J. 
Eq. 485, 148 A 637. Compare Wilcox 
v. Shupin, 168 Ga. 117, 147 SE 368 


held by parties to the suit, and not to 
all liens whatsoever). 


91. See supra § 313. 

92. Fryar v. Hazelwood Holstein 
Farms, 97 Wash. 78, 165 P 1084. 

93. See infra § 369. 

94. Fryar vy. Hazelwood Holstein 
Farms, supra. 

Remedies against receiver see infra 
§§ 548-558. 


95. Redemption from purchaser in 
general see infra § 382. 


96. Beet Growers Sugar Co. v. Co- 
lumbia Trust,Co., 3 EF. (2d) 755. 


97. American Mine Equipment Co. 
v. Illinois Coal Corp., 31 F. (2d) 507 
[writ of certiorari den 280 U. S. 572, 
50 SCt 29, 74 L. ed. 624]. 


98. See case infra notes 2—5. 

99. See infra text and note 7. 

1. See infra text and note 8. 

2. Yetzer v. Applegate, 85 Iowa 


121, 52 NW 118 (where the sale was to 
the receiver’s sons). 


Receiver as purchaser see infra §§ 
332, 333. 


ae McDonald v. Miller, 54 Ill. A. 


.4. Libby v. Rosekrans, 55 Barb. 
(N. Y.) 202. See Pitzele v. Cohn, 217 
Ill. 30, 75 NE 392 [aff 117 Ill. A. 342] 
(a creditor, acting in good faith and 
with the approval of the court, may 
purchase from the receiver the debt- 
or’s equity of redemption at any rea- 
sonable agreed price). 


5. Beet Growers Sugar, Co. v. Co- 
lumbia Trust Co., 3 F. (2d) 755. 


6. See Judicial Sales § 42. 


Sale by receiver as judicial sale 
see supra § 313. 


8 Mann vy. Fairchild, 14 Barb. (N. 
Yu) 548% 


Accounts and demands as subject to 
sale by receiver see supra § 321. 


Purchase of demands by attorneys 
for purpose of bringing suit in general 
see Attorney and Client § 104; Cham- 
perty and Maintenance § 17. 


9. See Judicial Sales § 42. 


10. Janney v. Minneapolis Indus- 
trial Exposition, 79 Minn. 488, 82 NW 
984, 50 LRA 273. 


11. Williams v. Owensboro Sav. 
Bank, ete. Co. 153 Ky..789, 156. Sw 
899; St. Louis Union Trust Co. v. Tex- 
as Southern R. Co., 59 Tex. Civ. A. 176, 
126 SW 306. 


Investment of receivership funds in 
general see supra § 195. 

12. Receiver’s participation in 
transactions involving property of re- 
ceivership in general see supra § 211. 

13. Ark.—Penzel Grocer Co. v. Wil- 
liams, 53 Ark. 81,13 SW “386. 

Iowa.—Groeltz v. Cole, 128 Iowa 340, 
103 NW 977. 

Kan.—Farmers’ State Bank v. Crow, 
126 Kan. 395, 267 P 1100. 

Ky.—Wagner v. Swift’s Iron, etc., 
Works, 26 SW 720, 16 KyL 273. 

La.—In re Sheets Lumber Co., 52 
La. Ann. 1337, 27 S 809. 

N. D.—Patterson v. Ward, 6 N. D. 
609, 72 NW 10138. 

Pa.—French v. Pittsburg Vehicle, 
etc., Co., 184 Pa. 161, 39 A 63. 

Wis.—Harrigan v. Gilchrist, 121 
Wis. 127, 363, 99 NW 909. 

Eng.—Anderson vy. Anderson, 9 Ir. 
Eq. 23. 

See New Britain Mach. Co. v. Watt, 
(Tex. Civ. A.) 180 SW 624 (where it 
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For later cases, developments an‘d changes in tiie law see Annotations, same title and section number, 
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directly or indirectly;14 nor is it proper for him to 
purchase at his own sale even as agent of another.?® 
A sale to the’ receiver is voidable at the election of 
interested parties, at whose instance it will be set 
aside,1® and the court will not stop to inquire wheth- 
er or not there was actual fraud in the transaction.1* 
The sale is not necessarily void,!® however, and is 
not subject to collateral attack. 10) The parties bene- 
ficially interested may ratify it,?° or by their conduct 
may preclude themselves from asserting its invalid- 
ity * 

[§ 334] 10. Conduct of Sale?2—a. In General. 
Except in so far as the matter is regulated by stat- 
ute, the court having charge of a receivership may 
direct how a sale of property of the estate shall be 
conducted by its receiver,?* that being a matter with- 
in its discretion.2* As in the case of other judicial 
sales,?° a sale by a receiver should be so conducted 
as to secure the best price obtainable under all the 
circumstances.?® The receiver should offer the prop- 
erty according to the advertised terms of the sale.?? 
In the absence of any statute so providing, he is not 
required to announce or proclaim himself to be a 
receiver.*® 

[§ 335] b. Public or Private Sale. In the absence 
of statute prescribing the manner in which a receiv- 
er’s sale shall be conducted, the court having charge 
of the receivership may direct its receiver to sell at 
public or at private sale,?® and a party cannot de- 


was said that it would be evidence of 
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mand, as a matter of right, that sale be made pub- 
liely.2° When no other direction is given, a receiver 
should sell at public auction;*! and a receiver direct- 
ed to sell at public auction has no authority to make 
a private sale.2? The court may, however, permit a 
private sale upon a showing that such sale is proper. 
and for the advantage of the estate;** and the mode 
of sale may be left to the discretion of the receiver,** 
or he may be directed to sell at either public or pri- 
vate sale as he may deem best,®° subject always to 
confirmation of the sale by the court.?° It has been 
held that a receiver may properly make a private 
sale, where the parties in interest assent thereto, even 
though a publie sale has been directed by the court.** 


[§ 336] c. Time of Sale. A receiver authorized or 
directed to make a sale of property in his hands 
should proceed with diligence and dispatch to sell 
at the earliest opportunity when nothing is to be 
gained by delay.“* A sale should be adjourned to a 
later day when such adjournment is necessary for 
the protection of substantial rights of interested par- 
ties;°® but a sale will not be set aside because the 
receiver in the proper exercise of his discretion re- 
fused an adjournment or postponement.*® Where a 
sale ordered to be made on a specified day is post- 
poned or not made, the receiver has no power to make 
a sale thereafter without procuring further author- 
ity from the court.*? 


[§ 337] d. Place of Sale. A receiver’s sale need 


when made without previous author- 
ity, to give reasons and facts—with 


fraud for a receiver to purchase or be 
interested in the purchase of property 
at a sale made by him). 


And see cases infra note 14. 
14. Penzel Grocer Co. v. Williams, 


53 Ark. 81, 13 SW 7386; French v. 
Pittsburg aychicle, ete., Co., 184 Pa. 
161, 39 A 6 

15. Srey v. Houser, 46 Ga. 477. 


16. Carr v. Houser, supra; Tither- 
ington: v. Hodge, 81 Ky. 286, 5 KyL 
211; Harrigan v. Gilchrist, 121 Wis. 
w27, 363, 99 NW 909. 


Aes Ts pnts sale in general see 
infra § 3 


aT a ile v. Hodge, 81 Ky. 
286, 5 KyL 211; Harrington v. Gil- 
christ, 121 Wis. 127, 363, 99 NW 909. 


18. Wagner v. Swift Iron, etc., 
Works, 26 SW 720; 16 KyL 273; Jack- 
son v. First State Bank, 21 S. ’D. 484, 
113 NW 876; Harrigan WA Gilchrist, 
121 Wis. 127, 363, 99 NW 909. 

19. Groeltz v. Cole, 128 Iowa 340, 
103 NW 977. 

.Collateral attack on sale in general 
see infra § 356 

20. Chandler. v. Cushing-Young 
Shingle Co., 18 Wash. 89, 42 P 548. 


[a]. Claiming the proceeds of a sale 
to the receiver constitutes a ratifica- 
tion of the sale by the party asserting 
such claim. Chandler v. Cushing- 
Young Shingle Co., 13 Wash. 89, 42 P 
548. 

21. Jackson v. Clark First State 
Bank, 21 S. D. 484, 113 NW 876. 


22. Conduct of judicial sales gen- 
erally see Judicial Sales §§ 43-54. 


23. Northland Pine Co. v. North- 
ern Insulating Co., 145 Minn. 395, 177 
NW 635; Bailey v. Ryan Cotton Oil 
Mill Co., 119 Okl. 57, 248 P 321; Tulsa 
First Nat. Bank v. Colonial Trust Co. os 
66 Okl. 106, 167 P 985; Farmers’ Hard- 
ware, etc., Co. v. Thacker, 54 Okl. 425, 
153 P 1144. 


Particular matters see infra §§ 335— 
0. 


24. In re Billings First Trust, etc., 


LOTBCSTS As 

25. See Judicial Sales § 43 text 
and note 2. 

26. Horse Springs Cattle Co. v. 
Schofield, 9 N. M. 136, 49. P 954. 
Ahan in general see supra §§ 325, 

27. Patterson y. Patterson Dry 
Goods. Co., 207 Pa. 252, 56 A 442. 


Terms and conditions of sale see 
supra §§ 324-330. 

28. Fryar v. Hazelwood Holstein 
Farms, 97 Wash. 78, 165 P 1084. 

29. U.S. Fidelity, etc., Co. v. Mc- 
Cain wlsomiissero 0, LOW ns ote 

30. Graham Glass Co. v. Nu Grape 
Bottling Co., 164 La. 1108, 115 S 285. 


31. South Baltimore Brick, ete., Co. 
v. Kirby, 89 Md. 52, 42 A 913; Edgerly 
v. Blackburn, 140 App. Div. 419, 125 
NYS 3538. See In re New York Silk 
Mfg. Co., 10 N. J. L. J. 88 (where the 
court refused to authorize the accept- 
ance of an offer for a private sale, and 
directed the receiver to sell the prop- 
erty at public sale). 

32. Meador v. Stephens, 106 Wash. 
T4519) ae be 

[a] Sale to low bidder at auction. 
—Where a receiver directed to sell at 
public auction was unable to consum- 
mate a sale to the highest bidder, he 
was without authority to make sale to 
a lower bidder, since that did not con- 
stitute a public sale. Meador v. Ste- 
phens, 106 Wash. 145, 179 P 95. 


33. Pitzele v. Cohn, 217 Ill. 30, 75 
NE, 392... {aff 117 Tl.) A. 342]. See 
Brookfield v. Sharp, 88 Md. 713, 41 A 


1072 (where a receiver reported that 
he had failed to sell at public sale, 
and was thereupon authorized to make 
a private sale). 

{a] Showing reasons for private 
sale.—In practice it is usual and prop- 
er, when officers of the court charged 
with the duty of making sale of prop- 
erty deem it judicious or advanta- 
geous to make a private sale, for them, 
either in a previous application to the 
court for authority to sell at private 
sale, or in the report of such sale, 


some evidence if the court so requires 
—that will enable the court to act 
advisedly in respect of the sale so 
proposed or reported. Mason v. Hub- 
ner, 104 Md. 554, 65 A 367; South Bal- 
timore Brick, ete., Cove Kirby, 89 Mad. 
52, 42 A 913. 


34. Potts v. New Jersey Arms, etc., 
mo 1TN. J..Eq: 395 [aff 1 Ned. Ea: 


. 


35. Smith v. New yous Ons Stage 
Co., 28 HowPr (N. Y.) 3 


36. pisceuetty of peg Ee of see 
infra § 341 


37. Gaines v. Applegate, 
121, 52 NW 118. 


38. First Federal Trust Co. vy. San 
Francisco First Nat. Bank, 297 Fed. 
353; Cox v. Snow, 47 Ida. 229, 273 P 
933; Hooper v. Winston, 24 Tl. 3085 
Gregg Co., Ltd. v. Utuado Sugar Co., 7 
Porto Rico Fed. 219. 


39. Adams v. Lambertville Heat, 
etc., Co., 84 N. J. Eq. 96, 92 A 602 [aft 
Yn pale ON 499, 95 A 609]. See Nisbet 
vy. Great Northern Clay Co., 41 Wash. 
107, 88 P 15 (where an adjournment 
was had). 


40. Fleming v. Fleming Hotel Co:, 
70 N. J. Eq. 509, 61 A 739; Bethlehem 
Iron Co. v. Philadelphia, UC. kt OOS, 
49 Ng J. dud, 36,028) AUTOR 7. 


[a] Propriety of refusal.—Where 
the proposed adjournment is sought 
for the purpose of making an appli- 
cation to the court for an order 
discharging the receiver of a corpora- 
tion, under a provision for such dis- 
charge in the discretion of the court, 
when it appears that ‘the debts of 
the corporation have been paid or pro- 
vided for, and that there remains, or 
can be obtained by further contribu- 
tions, sufficient capital to enable it to 
resume its business,” the propriety 
of the exercise of the receiver’s dis- 
eretion in refusing an -adjournment 
will depend upon the merits of the 
proposed application to be made to 
the court. Fleming v. Fleming Hotel 
Co., 70 N. J. Eq. 509, 61 A 739. 


41. Dull v. Le Fevre, 222 Fed. 
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not be held in the county in which the property to be 
sold is situate,!? but it is within the discretion of 
the court to permit or direet it to be held elsewhere. * 


A statute relating to the place of sales on execution 


has no application to receivers’ sales.** 


- [§ 338] e. Sale in Gross or in Parcels—(1) In 
General. Broadly speaking, a receiver’s sale of prop- 
erty should be made in such manner, as to sale in 
bulk or in parcels, as will produce the most money 
or be most advantageous to the parties interested,*® 
taking into consideration the nature and character 
of the property and the adaptation of each part there- 
of to the whole,#® although where property is being 
sold free from encumbrances‘? it should be sold in 
such lots and parcels that the proceeds of sale may 
be distributed with reference to the liens against the 
respective portions of the property.*5 So the court 
may order the sale of the entire property in gross or 
as a unit,#? or may direct that it be sold in parcels or 
detached parts, as he may find most expedient and 
diseretion to sell the property either in bulk or in 
detached parts, as he may vnd most expedient and 
for the advantage of the estate;°! but he should not 
refuse to offer it as a whole where bidders are pres- 
ent offering to pay more for the property in bulk 
than the aggregate of the offers received for sep- 
arate parcels.®? If the manner of sale is not other- 
wise prescribed the receiver may ordinarily sell all 
the property en bloc, where it is to the advantage of 
the estate so to do or no disadvantage appears.°? 
Where creditors holding a majority of the claims 
request that the sale be made in bulk, the court will 


471; Ackerman v. Ackerman, 50 Nebr. 
54, 69 NW 388; Morrison v. Lincoln 
Sav. Bank, etc., Co., 1 Nebr. (Unoff.) 
449, 96 NW 230; Arlington Heights] gross). 
Realty. Co. v. Citizens’ R.,° ete.,; 'Co.; 50 

(Tex. Civ. A.) 160 SW 1109; Meador z 
v. Stephens, 106 Wash. 145, 179 P 95. 


Power of receiver to sell in general} 475, 22 NW 322. 
see supra § 315. 


42. Stith v. Moore, 42 Tex. Civ. A.| infra § 339. 
528, 95 SW 587. 51 


43. Stith v. Moore, supra. 


44. Cressler y. Tri-State Loan, etc., 
Co., 182 Ind. 572, 107 NE 68. 52. 


45. Welch v. Central San Cristobal, | 252, 56 A 442. 
7 Porto Rico Fed. 301; Case v. Fish, 53. 
63 Wis. 475, 22 NW 322. And see cases 
infra note 46. 


46. Parker v. Bluffton Car Wheel] 61 A ne 
Co., 108 Ala. 140, 18 S 938: National | Sprague, 

Bank v. Kentucky River Coal Corp.,| White Coal 
230 Ky. 683, 20 SW (2d) 724; Fleming 
Vea nleming= Hotel Con 70 Ns Jt Was], 
509, 61 A 739. 41 S 360 


[a] TIllustration.—A sale in bulk 55. 
was not objectionable where the as-| (Md.) 418. 
sets were those of a hotel corporation 56 
and consisted largely of household NW "399 
goods, liquors, cigars, ete., and an un- % 
expired leasehold, and it did rot ap- 
pear that the goods would have real- P 
ized a greater sum if sold by the re- 


moved from the premises. Fleming 5g 
v. Fleming Hotel Co., 70 N. J. Eq. 509, he 
61 A 739. 

47. Sale free from encumbrances 59. 
see supra § 328. 

48. City Nat. Bank v. Stoeckel, 103 
Conn. 032; elisa Al 2.05 
Jersey Arms, ecce:, .Co., 17 IN, J. Bq: 
395 [aff 17 N. J: Eq. 516]. 

Transfer of lien against property 
sold to procéeds of sale see infra § 
421. SE 478 

49. In re Field Body Corp., 240 
Mich. 28, 215 NW 6. See Watkins v. 


60. U. 
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Minnesota Thresher Mfg. Co., 41 Minn. 
150, 42 NW 862 (where the assets of 
the estate were directed to be sold in 


Metropolitan Bank v. New Or- 
leans Brewing Assoc., 51 La. 
1525, 26 S 418; Case v. Fish, 63 Wis. 


Sale in usual course of business see 


Potts v. New Jersey Arms, etc., 
ae N. Jin Ha. 395) Pfaff 17 Nid osea: 


Patterson v. Patterson, 207 Pa. 


Parker yv. Bluffton Car Wheel 
Core eae 140, 18 S 938; 
v. eming Hotel Co., 70 N. J. Eq. 509, 

Metropolis Nat. Bank v. oe SK Ne 
ONNG J Ge 159% 
Con “ve 
Sugar Co., 7 Porto Rico Fed. 551. 


54. Wenar v. Schwartz, 117 La. 81, 


Min. 


Williamson vy. Wilson, 1 Bland 
Case v. Fish, 63 Wis. 475) 22 
pie Terry v. Martin, 7 N. M. 54, 32 


2 : Conduct of business generally see 
ceiver as separate articles to be re-| supra §§ 212-215. 


Cressler v. Tri-State Loan, etc., 
Co., 182 Ind. 572, 107 NE 68. 

Confirmation of judicial sales | Until confirmation the successful bid 
in general see Judicial Sales §§ 60-74. 


Setting aside sale after confirma- 
Potts v. New| tion see infra § 355. 
S.—Koontz v. 
Northern Bank, 16 Wall. 196, 21 L. ed. 
465. 


Iowa.—Saunders v. Stults, 189 Iowa] of the receiver. 
1090, 177 NW 516, 11 ALR 394. 


[§§ 337-341 


ordinarily so direct unless there is some conclusive 
reason against it.°4 


[§ 339] (2) Sale in Usual Course of Business. A 
receiver ordered to sell property of the estate may 
be authorized to make sales thereof according to the 
usual course of business,®*® and such method is proper 
where it is for the best advantage of the estate and 
sale can be made in such manner within a reasona- 
ble time;®® but a general order to sell the property 
which has been placed in the hands of the receiver 
for preservation contemplates a sale in bulk and not 
the continuance of a retail business.°? 


[§ 340] f. Order of Selling. A statute requir- 
ing rents and profits to be offered, at sales on ex- 
ecution, before offering an interest in real estate has 
no application to receivers’ sales.°® 


[§ 341] 11. Confirmation of Sale®*—a. Necessity. 
It is the general rule that a sale by a receiver of prop- 
erty in his charge is not complete and binding, and 
that the purchaser acquires no title thereunder, un- 
til the sale is confirmed by the court.°° Where, how- 
ever, a sale is authorized or directed in pursuance 
of an agreement theretofore entered into between 
the receiver and the intending purchaser, no confirm- 
ation or further act of the court is necessary.°* 


Pending confirmation, where it is necessary, the 
purchaser has been regarded as a mere preferred 
proposer for the property,®? which is still subject to 
the order of the court,®* and may be by it ordered to 
be delivered to one who manifests his title to it, not- 


Md.—Deford v. Macwatty, 82 Md. 
168, 33 A 488. 


Mo.—General Electric Co. v. Inter- 
state Electric Co., 201 Mo..A. 22, 209 
SW 562. 

N. Y.—Simmons v. Wood, 45 How 
Pr 262. See Smith v. New York Cons. 
Stage Co., 28 HowPr 377 (where a 
sale was ordered to be made on con- 
dition of being subject to the ap- 
proval of the court). 

N. C.—State v. Roanoke Nav. Co., 
86 N. C. 408. 


Or.—wNorthern Brewery Co. v. Prin- 
eess Hotel, 78 Or. 453, 153 P 37, Ann 
Cas1917C 621. 


Fleming’ Pa.—Patterson y. Patterson, 207 Pa. 


Ann. 


Berwind- Tex.—Yount v. Fagin (Civ. A.) 244 
Borinquen | SW 1036. 

But see Henderson v. Henderson, 
STUN. J. sg. AGIs dl SAS ey, con 
other grounds 98 N. J. Eq. 369, 129 A 
196] (holding that, where a sale has 
been acquiesced in by the parties, no 
confirmation is necessary). 


61.) Niles) vs Brown, 124° Kedangs: 
59 CCA 403; In re Dennison, 114 N. Y. 
621, 21 NE 97; Yount v. Fagin (Tex. 
Civ. A.) 244 SW 1036, 1041 [quot Cyc]. 


62. State v. Roanoke Nav. Co., 86 
N. C. 408. See General Electric Co. v. 
Interstate Electric Co., 201 Mo. A, 
22, 209 SW 562 (where it was said that 


is a mere offer to purchase). 

63. Woodburn v. Smith, 96 Ga. 
241, 22 SE 964; Saunders v. Stults, 189 
Iowa 1090, 177 NW 516, 11 ALR 394: 
Gaddis v. Ramsey, 8 Ky. Op. 65. ; 


[a] Although possession is actual- 


Kentucky 


Ga.—Hall v. Taylor, 133 Ga. 606, 66 ly delivered to the purchaser pending 


confirmation, the property is in con- 
templation of law, still in the hands 
Woodburn v. Smith, 
96.Ga. 241, 22 SE 964. 


For later cases, developments an‘d changes in the law see Annotations, same title and section number, 


§§ 341-345] 


withstanding the attempted sale.®* 


[§ 342] b. Proceedings for Confirmation—(1) In 
General. The general rules that any interested party 
may apply for®® or resist®® the confirmation by the 
court of a judicial sale are applicable to sales by a 
receiver of property committed to his charge.®? 


[§ 343] (2) Notice.°* In accordance with the 
difference of opinion as to the necessity of notice 
of applicatiors to a court by its receiver, for instruc- 
tions or directions,®® there is authority, on the one 
hand, for the view that the confirmation of a re- 
ceiver’s sale should be upon notice to the parties who 
have appeared in the receivership suit,?° and, on the 
other hand, that no notice thereof is necessary, since 
the parties to the suit must take notice of motions 
made therein.*? In any event, one having notice can- 
not complain of a want of notice to other parties who 
do not raise the objection.‘ Where plaintiff in the 
suit has sued on behalf of all the creditors, notice to 
him is notice to all of them.*? Parties against whom 
a decree pro confesso has been entered “need not be 
given notice.*4 


[§ 344] (8) Objections.7® Ordinarily, objections 
to the terms of a receiver’s sale ought to be made 

64, 
65. 


65. Atty.-Gen. v. 
PIs OOn 940 ING Yl oo 


Gaddis vy. Ramsey, 8 Ky. Op. 


Continental L. 67. 
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ela sale generally see Judicial Sales 


See cases supra notes 65, 66. 


[aa0 Ode ke 
before the sale rather than by way of resisting con- 
firmation;7® but where the case is one in which it 
was difficult to determine in advance how and to what 
extent the terms prescribed might affect the sale, the 
court may refuse to confirm the sale, on proper ob- 
jection, although no objection was made in advance 
of sale, where it appears that the sale was not fairly 
and properly made.** 


[§ 345] (4) Hearing and Determination—(a) In 
General. The scope of the hearing on a report of 
sale by a receiver or an application for the confirma- 
tion of the sale is confined to the face of the proceed- 
ings, to determine whether the sale has been made in 
a proper and regular manner according to law,‘® ex- 
cept that the court may go into matters of fraud 
which appear on the face of the proceedings or are 
charged in proper pleadings.*® Whether or not the 
court should confirm or refuse to confirm a sale de- 
pends upon the facts and circumstances of the par- . 
ticular case.8° The determination of the matter is 
ordinarily within the sound diseretion of the court,*? 
which discretion should be exercised reasonably, and 
not arbitrarily ;°* and on appeal the conclusion of. 
the court will not be disturbed** except when its dis- 
cretion has been abused. A sale, although made 
suit in England for the administra- 
tion of the estate, to collect the assets 


in Canada and sell the lands there, 
to which suit the trustee was a de- 


{a] Motion by purchaser to direct 
receiver to complete sale.—A purchas- 
er, by moving for directions to the 
receiver to complete a sale made by 
him, stands in the position of asking 
the court to approve the sale. ye - 
ones Continental L. Ins. Co., 94 N 
AYG 


Who may apply for confirmation of 
judicial sale in general see Judicial 
Sales § 63. 


66. South Baltimore Brick, etc., Co. 
v. Kirby, 89 Md. 52, 49 A 913; Tozer 
v. O’Gorman, 60 Minn. 42, 61 NW 
895; Morrison v. Lincoln Sav. Bank, 
etc., Co., 1 Nebr. (Unoff.) 449, 96 NW 
230? Patterson v. Patterson Dry 
Goods Co., 207 Pa. 252, 56 A 442. 


[a] Bidder (1) who had offered to 
bid a larger amount for the property 
as a whole, as the receiver advertised 
it would be offered, than it brought 
sold in lots and parcels, may move to 
set aside the sale and have a resale. 
Patterson v. Patterson Dry Goods Co., 
207 Pa. 252,56 A 442. (2) But an un- 
successful bidder cannot be heard to 
complain that the sale was made for 
an inadequate price (U. S. Worsted 
Sales Co. v. Daniel Boone Woolen 
Mills, 9 F. (2d) 793), (3) or that it 
was not properly reported to the court 
by the receiver (U. S. Worsted Sales 


Co. v. Daniel Boone Woolen Mills, 
supra). 
{[b] Surety on bidder’s bond.— 


Where the order of sale required a 
certain part of the bid to be deposited, 
a surety on the bond of the bidder to 
secure the purchase price may main- 
tain a proceeding to set aside the 
sale which was ‘ultimately concluded 
in violation of the terms of the court’s 
order and in fraud of the creditors by 
delivering the property without pay- 
ment of the balance of the purchase 
money, where such surety at the time 
the signed the bond had no knowledge 
of any unlawful design of the parties 
to violate the order of the court or 
that the bond was intended to be used 
for any such illegal purpose. Tozer 
vy. O’Gorman, 60 Minn. 42, 61 NW 895. 


Objections to confirmation in gen- 
eral see infra § 344. 


Who may resist confirmation of ju- 


Sale by Aes as judicial sale 
see supra § 3 

68. Notice or H 
ae arehe ce for order to sell see supra 


Terms of sale ae property to be sold 
see Supra § 


69. See supra 172: 


‘70. Simmons v. Wood, 45 HowPr 
GN. Y.) 262: 


71. Roby v. Title Guarantee, etc., 
Co., 166 Ill. 336, 46 NE 1110. 


Application for directions as motion 
in receivership suit see supra § 171. 


72. Parker v. Bluffton Car Wheel 
Co., 108 Ala. 140, 18 S 938. 


73. Parker v. Bluffton Car 
Co.,. Supra: 


74 Parker v. Bluffton Car Wheel 
Comssupera-. 


75. Objections to: 

Authorization or direction of sale see 
supra § 319. 
Compliance with 

see infra § 362 


Who may resist confirmation in 
general see supra § 342. 


76. Deford v. Macwatty, 
168, 33 A 488. 


Objections to authorization or di- 
rection of sale see supra § 319. 


77. Deford v. Macwatty, 82 Md. 
168, 33 A 488. 


78. Boviard Supply Co. v. American 
Nat. Bank, 253 P 92, 123 Okl. 245, 253 
1D OA, 


79. Boviard Supply Co. v. American 
Nat. Bank, supra. 


80. Deford’ v. Macwatty, 82 Md. 
168, 33 A 488; Horse Springs Cattle 
Co. v. Schofield, 9 N. M. 136, 49 P 
954; O. K. Warehouse v. West, 151 
Va. 809, 145 SE 253. See Pocatello 
First Nat. Bank v. Bunting, 7 Ida. 387, 
63 P 694 (holding that, under the 
facts of the particular case, confir- 
mation ought not to be refused). 
Compare Stickney v. Tylee, 13 Grant. 
Ch. (Ont.) 193 (holding that, where, 
after the death of a testator who de- 
vised real estate in trust for sale, a 
receiver was appointed in a friendly 


Wheel 


sale by purchaser 


82 Md. 


fendant, and subsequently the receiv- 
er died and the agents of the trustee 
in Canada, who had managed the es- 
tate for the deceased receiver, con- 
tinued to collect the assets and make 
sales, with the knowledge and con- 
currence of the trustee and the par- 
ties in England, such sales were not 
void, and would be enforced or not, 
according as to the court appeared, in 
SE ul of the circumstances, to be prop- 
er). 


81. Ga.—Hall vy. Taylor, 
606, 66 SE 478. 


N. M.—Jones v. Page, 26 N. M. 440, 
194 P 883. 


N. Y.—Atty.-Gen. v. 
L. Ins: Co, 94 N. Y. 199 


N. C.—Copping v. Hillsboro Clay 
Mfe. Co., 453 N. C.'329, 69 SH 250. 


Okl.—Tulsa First Nat.* Bank v. 
Spa Trust Co., 66 Okl. 106, 167 P 


133 Ga. 


Continental 


Pa.—Chase v. Fisher, 239 Pa. 545, 


86 PA GL094 Gilliland’ va Dry Ems 
Ee. & 1 Cosy Ines, W265 Pawebist, 
1028. 


Utah.—Joseph Nelson Plumbing, 
ete., Supply Corp. v. McCrea, 64 Utah 
484, 231 P 823. 


Va.—O. K. Warehouse v. West, 151 
Va. 809, 145 SE 258. 


82. Smith v. Hill, 5 EF. (2d) 188; 
In re Third Nat. Bank, 4 Fed. 775, 9 
Biss. 535. 


83. U. 


S.—Smith v. Hill, 5 F. (2d) 
188. 


N. M.—Jones v. Page, 26 N. M. 440, 
194 P 883. 


N. C.—Harvey v. Kinston Knitting 
Co., 194 N. C. 734, 140 SE 746. 


Okl.—Tulsa First Nat. Bank  v. 
Colonial Trust Co., 66 Okl. 106, 167 P 
985. 


Pa.—Central Nat. Bank v. Hohlfeld 
Mfg. Co., 285 Pa. 397, 132 A 286; Chase 
v. Fisher, 239 Pa. 545, 86 A 1094; 
Gilliland v. Dr. H. M. Alexander & Co., 
Inec., 26 Pa. Dist. 1028. 


84. Williams v. Owensboro Sav. 
Bank, etc., Co., 153 Ky. 789, 156 SW 
899. , 
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i . . 
under authority, should not be approved if it was 
not made in good faith and for the reasonable value 
of the property,*® or if it appears that the terms of 
the sale as prescribed by the order of the court and 
the receiver’s notice are not sufficient fairly to place 
the property before the public,*® or were violated 
or not conformed to in making the sale,*’ or where 
the manner in which the sale was conducted violated 
the substantial rights of interested parties,** or 
where, through some mistake, the sale, if consum- 
mated, would result in serious sacrifice of the prop- 
erty.8° As a general rule, however, a court will 
disturb a sale or refuse its confirmation only with 
reluctance and caution;9® and in the absence of 
fraud or other impropriety the sale should be con- 
firmed, notwithstanding mere irregularities have in- 
tervened, if the court can give a good title and the 
sale is for the best interests of the parties.°* 


Protection of purchaser. The power of the court 
to supervise sales by its receiver and to protect. the 
interests of the parties by confirming or refusing to 
confirm sales extends to purchasers,®? since by the 

_aet of purchasing they submit themselves to the ju- 
risdiction of the court;®? and the successful bidder 
may expect the court to protect his right as such.** 
A purchaser of property at a receiver’s sale buys, 
however, with knowledge that the sale is under the 
control of the court and subject to confirmation by 


85. Yetzer v. Applegate, 85 Iowa 


121, 52 NW 118. 
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patent rights,. which were the most 
valuable asset and formed the princi- 
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[§§ 345-347 


it,°> and where the court properly exercises its dis- 
cretion in refusing to confirm a sale the purchaser 
cannot complain.®® The fact that the property pur- 
chased is subject to taxes of which the purchaser had 
no notice at the time of his purchase is not ground 
for refusing to confirm the sale at the objection of 
the purchaser,®? nor is the fact that a contending bid- 
der was not acting in good faith or was financially 
irresponsible.’ 


[§ 346] (b) Matters Considered—aa. In General. 
Broadly speaking, the court in determining whether 
or not to confirm a sale made by its receiver should 
always bear in mind the fundamental consideration 
that the sale is made by the court, through the re- 
ceiver, in the interest and behalf of all the parties.°® 
Upon objection by the purchaser, the court should 
consider its jurisdiction to authorize or direct the 
sale. 

[§ 347] bb. Inadequacy of Price; Higher Offer. 
Gross inadequacy in the price or bid obtained by a 
receiver in the sale of property committed to his 
charge is ground for objection by an interested party 
and for refusal by the court to confirm the sale,” es- 
pecially where other irregularities also exist.* It is 
the general rule, however, that mere inadequacy of 
price, where not such as to be unconscionable or to 
work serious injustice, will not cause confirmation 
to be denied,* nor will an offer, made subsequent to 


Utah.—Mark Mfg. Co. v. Joseph 
Nelson Supply Co., 65 Utah 320, 237 


Inadequacy of price as ground for 
refusing confirmation see infra § 347. 


86. Deford v. Macwatty, 82 Md. 
168, 338 A 488. 


Terms of sale in general see supra 
§§ 324-330. 


87. Hungerford v. Owen Magnetic 
Motor Car Corp., 277 Fed. 244 [aff 
sub nom. Metzler v. Wyoming Nat. 
Bank, 278 Fed. 620]. 


88. Adams v. Lambertville Heat, 
etc., Co., 84 N. J. Eq. 96, 92 A 602 [aff 
84 N. J. L. 499, 95 A 609]. 


Conduct of sale in general see supra 
§§ 334-340. 


89. Horse Springs Cattle Co. v. 
Schofield, 9 N. M. 136, 49 P 954. 


90. South Baltimore Brick, etec., Co. 
v. Kirby, 89 Md. 52, 42 A 913; Deford 
v. Macwatty, 82 Md. 168, 33 A 488. 


91. State v. Holmes, 59 Nebr. 503, 
°81 NW 512; Metropolis Nat, Bank v. 
Sprague, 20 N. J. Eq. 159. 


{a] Irregularities not justifying 
refusal to confirm.—Where a receiver 
sold furniture of a hotel immediately 
after the sale of the land and hotel 
thereon, in the fair exercise of ‘his 
discretion, the sale should not be set 
aside because the furniture was not 
on view at the time of the sale, but 
was locked in the rooms of the hotel, 
it not appearing that any one who de- 
sired to inspect it before the day of 
sale was refused leave; nor because 
a printed catalogue was not furnished 
to bidders; nor because only a short 
time was allowed for the removal of 
the property by the buyer, it appear- 
ing that a necessity existed for a 
prompt delivery of possession of the 
building to the purchaser thereof. 
Metropolis Nat. Bank v. Sprague, 20 
Ne A AOC, 1H 


92. Parker v. Bluffton Car Wheel 
Co., 108 Ala. 140, 18 S 938. See Mulli- 
kin v. Platt, 115 Md. 480, 80 A 1023 
(where the court refused to confirm 
the sale of the assets of an insolvent 
when it was discovered that certain 


pal basis of the purchaser’s bid, had 
previously been sold and the title 
thereto was in litigation, so that the 
purchaser would not get by his pur- 
chase what he thought he was pur- 
chasing). 


93. See infra § 367. 


94. In re Illinois Third Nat. Bank, 
4 Fed. 775, 9 Biss. 535; Rogers v. 
Rogers Locomotive Co., 62 N. J. Ea. 
1145 50 A £0. 


95. Lake City Merchants’ Bank v. 
Moore, 68 Minn. 468, 71 NW 671; Pat- 
terson v. Patterson Dry Goods Co., 
207 Pa. 252, 56 A 442. 


§ naire of confirmation see supra 
96. Patterson v. Patterson Dry 
Goods Co., 207 Pa. 252, 56 A 442. 


97. Williams v. Owensboro Savings 
wank, ete Cos  Loseky. 789.5 LbOmsi vv 


98. Williams v. Owensboro Sav. 
Bank, ete., Co., supra. 


99. Deford v. Macwatty, 
168, 33 A 488. 


1. Harned v. Beacon Hill Real Bst. 
Cor, 9 Del. Ch. 232,80 “A; 805 ‘[afty9 
Del. Ch, 411, 84 A 229]. 


2. U.S.—Hungerford v. Owen Mag- 
netic Motor Car Corp., 277 Fed. 244 
[aff sub nom. Metzler y. Wyoming 
Nat. Bank, 278 Fed. 620]. 


Fla.—Robineau v. DeLong, 92 Fla. 
418, 109 S 636. 


Ky.—Producers’ Coal Co. v.. Barna- 
by, 210 Ky. 244, 275 SW 625. 


Minn.—Lake City Merchants’ Bank 
v. Moore, 68 Minn. 468; 71 NW 671, 


N. J.—In re New Jersey Refrigerat- 
ing Co., 96 N. J. Eq. 431, 126 A 174, 


N. Y.—Rawolle vy. Kalbfleisch, 47 
Misc, 364, 94 NYS i6 [aff 48 Misc. 607, 
95 NYS 540]; Strickland v. National 
Salt Co., 43 Misc. 172, 88 NYS 323 [aff 
105 App. Div. 640 mem, 94 NYS 936 
mem]. 


Tex.—Dilley v. Jasper Lumber Co., 
103 Tex. 22, 122 SW 255. : 


82 Md. 


P 223, 227 [quot Cyc]. 


See Hall v. Taylor, 133 Ga. 606, 
66 SE 478 (holding that the court 
could not be said to have abused its 
discretion in refusing confirmation of 
a sale where it appeared that the 
property sold was worth and would 
bring substantially more than the 
amount for which it was sold); O. K. 
Warehouse v. West, 151 Va. 809, 145 
SE 253 (where the court said that 
gross inadequacy of price is the most 
frequent and practically the chief 
ground which will justify the court 
in refusing to confirm a sale). 


And see cases infra note 3. 


[a] Bid of less than one half the 
vaiue of the property at forced sale 
as estimated by a competent expert 
has been considered so inadequate as, 
under the circumstances of the case, 
to justify a refusal to confirm the 
sale. Strickland v. National Salt Co., 
43 Misc. 172, 88 NYS 323 [aff 105 App. 
Div. 640 mem, 94 NYS 936 mem]. 


3. Mason v. Hubner, 104 Md. 554, 
65 A 367; Mark Mfg. Co. v. Joseph 
Nelson Supply Co., 65 Utah 320, 237 
P 223, 227 [quot Cyc]. See Gilliland 
v. Dr. H. M, Alexander & Co., Inc., 26 
Pa. Dist. 1028, 1030 (where it was 
said that, “where there is great in- 
adequacy [of price], the court may 
seize upon other circumstances in or- 
der to give relief’; and where the 
price obtained was shown to be inade- 
quate, as the result of an announce- 
ment made at the sale by the success- 
ful bidder from which other bidders 
were led to infer that he would con- 
test the sale, so that they were de- 
terred from making bids, confirmation 
of the sale was held properly re- 
fused). 


4 U. S.—Files v. Brown, 124 Fed. 
1338, 59 CCA 403. 


Ala.—Parker vy. Bluffton Car W 
Co., 108 Ala. 140, 18 S 938. ae, 


‘N. J.—Fleming vy. Fleming Hotel 
Co., 70 N. J. Eq. 509, 61 A 739; Porch 
v. Agnew Co,,:66 N. J. Hg.. 232, 5% A 
726; Bethlehem Iron Co. v. Philadel- 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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the sale by another than the purchaser, of a higher 
price for the property,® except where the bid or offer 
has been accepted by the receiver expressly subject to 
the condition that no higher bid should be received.® 
Similarly, insufficiency of the assets for the payment 
of ereditors constitutes no reason for interfering with 
a sale. 


Determination of inadequacy. Testimony of the 
value of the property sold, or an appraisement, is not 
conclusive,* but may be considered by the court in 
determining whether or not the price is inadequate.°® 

[§ 348] cc. Chilling or Stifling Competition. In 
general, any agreement operating to chill bidding or 
stifle competition at a receivership sale is illegal and 
the parties to it will not be permitted by the court 
to derive any benefit from the sale.1° Similarly, a 
sale made under a notice which so erroneously states 
the terms of sale, as prescribed by the order author- 
izing or directing the receiver to sell the property, 
as to exclude a certain class of bidders or all but a 
certain class, should not be confirmed.!! But where 
the primary object of the sale is to satisfy claims, 
the creditors may bid together!? or one may bid for 
the benefit of all.t* 

[§ 349] (c) Opening Biddings.14 While mere in- 
adequacy of price, or the offer of another than the 
purchaser to pay a higher price than that at which 
sale was made, will not ordinarily justify a refusal 
by the court to confirm a sale made by its receiver,!® 
the court in some jurisdictions may, before confirm- 


633, 27 SE 764. 
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ation, open the biddings and order a resale upon an 
advance bid, where it is deemed proper so to do;1® 
but its diseretion to open the bidding should not be 
readily or arbitrarily exercised, since a practice which 
does not give protection to a bona fide bidder is not 
one which will tend to invite bidding at receivers’ 
sales." 


[§ 350] (5) OrdertS—(a) In General. In gen- 
eral, a court having charge of a receivership cannot 
modify the terms of a sale made by its receiver, but 
must either confirm it as made or refuse confirma- 
tion.1® It may, however, make an order of confirma- 
tion upon a condition,?® as that the purchaser in- 
crease his bid;?4 and when such condition is com- 
plied with the sale becomes final.2* The court may 
correct a mere mistake in the computation of the 
sale price where the record furnishes all the facts.?* 
An order overruling an objection or a motion to set 
aside the sale is tantamount to an order of confirma- 
tion.24 An oral statement by the judge that he will 
confirm the sale is not a confirmation such as to pre- 
vent the subsequent entry of an order refusing con- 
firmation.?> 


[§ 351] (b) Modification or Vacation.?® In ac- 
cordance with the general rules relating to the modifi- 
cation of orders and decrees,?* the court may upon 
timely application modify an order of confirmation 
to make it conform to the order for sale,?® and dur- 


ing the term may vacate an order of confirmation 


18. Order for sale see supra § 320. 


phia,; etc., R. Co., 49 N. J: Eq. 356, 23 
A 1077. 


N. Y.—Wilber v. Wilber, 119 App. 
Div. 740, 104 NYS 179; Peo. v. Bond 
St. Sav. Bank, 53 HowPr 336. 


N,- C.—Copping v. Hillsboro Clay 
Mfg. Co., 153 N. C. 329, 69 SE 250. 

Pa.—Gilliland v. Dr. H. M. Alexan- 
der & Co., Inc., 26, Pa. Dist.:1028. 


5. Parker v. Bluffton Car Wheel 
Co., 108 Ala. 140, 18 S 938; Thomas v. 
‘Thomas, 86 Ind. A. 115, 152 NE 835; 
Henderson v. Henderson, 97 N. J. Eq. 
161, 127 A 41 [rev on other grounds 
98 N. J. Eq. 369, 129 A 196]; Adams 
v. Lambertville Heat, etc., Co., 84 N. 
J. Eq. 96, 92 A 602 [aff 84 N. J. L. 
499, 95 A 609]; Fleming v. Fleming 
Hotel Co., 70 N. J. Eq. 509, 61 A 739; 
Rogers v. Rogers Locomotive Co., 62 
N. J. Eq. 111, 50 A 10; Bethlehem 
Tron Co. v. Philadelphia, etc., R. Co., 
49° NS ocd. 356,. 23 Ay 1077; . Peo. v. 
Bond St. Sav. Bank, 53 HowPr (N. 
Y.) 336. 

[a] Where person complaining 
was present at sale and had an op- 
portunity to raise the purchaser’s bid, 
but failed to do so, an offer by him 
to make the property bring as much 
as ten per cent beyond the amount 
bid by the purchaser does not address 
itself to the court with much weight. 
Parker v. Bluffton Car Wheel Co., 108 
Ala. 140, 18 S 938. 

Opening biddings see infra § 349. 


6. Shipe v. Consumers’ Serv. Co., 
29 F. (2d) 321 [certiorari den_sub 
nom. Tudor v. Schindler, 279 U. S. 


850, 49 SCt 347, 73 L. ed. 993]. 
‘ 7, Wilber v. Wilber, 119 App. Div. 
740, 104 NYS 179. 


8g. O. K. Warehouse v. West, 151 
Va. 809, 145 SE 253. 

9. Smith v. Hill, 5 F. (2d) 188. 

10. South Baltimore Brick, etc., Co. 
v. Kirby, 89 Md. 52, 42 A 913; Strick- 
land v. National Salt Co., 43 Misc. 172, 
88 NYS 323 [aff 105 App. Div. 640, 94 
NYS 936]. 

11. Slaughter v. 


Strother, 99 Ga. 


Notice of sale see supra § 322. 


12. Libby v. Rosekrans, 55 Barb. 
GNE-Y.)) 202% 


13. Libby v. Rosekrans, supra. 


14. In judicial sales generally see 
Judicial Sales §§ 169-179. 

15. See supra § 347. 

16. Marshall v. Neisler, 148 Ga. 
711, 98 SE 352; Cooper v. Neisler, 148 
Ga. 711, 98 SE 353; South Baltimore 
Brick, etc.,-Co. v. Kirby, 89 Md. 52, 
49 A 913; State v. Roanoke Nav. Co., 
86 N. C. 408; Patterson v. Patterson 
Dry Goods Co., 207 Pa. 252, 56 A 442. 


[a] Refusal to offer property in 
bulk (1) according to the terms of the 
notice of sale when there are bidders 
present demanding such offer and bid- 
ding a higher price than that realized 
by a sale in parcels will justify the 
setting aside of the sale in parcels and 
ordering a resale at the instance of 
the higher bidders. Patterson v. Pat- 
terson Dry Goods Co., 207 Pa. 252, 56 
A 442. (2) Sale in bulk or in parcels 
generally see supra § 338. 


[b] Evidence of offers of higher 
price by others than the purchaser is 
admissible in opposition to a ratifica- 
tion of the sale, to show that a resale 
is not a “mere experiment” but that 
there is reasonable ground for antici- 
pating fair competition at such sale. 
South Baltimore Brick, etc., Co. v. 
Kirby, 89 Md. 52, 49 A 913. 


Resale in general see infra § 366. 


17. In re Illinois Third Nat. Bank, 
4 Fed. 775, 9 Biss. 535. 


[a] In proceedings to confirm a re- 
sale (1) ordered on account of in- 
adequacy of the price bid in the first 
sale, the court should not permit a 
further raising of the bid. In re Il- 
linois Third Nat. Bank, 4 Fed. 775, 9 
Biss. 535. (2) Resale in general see 
infra § 366. 

Duty of court to protect rights of 
bidder in considering confirmation of 
sale see supra § 3845. 


19. Bryan-Brown Shoe Co. v. Block, 
52 Ark. 458, 12 SW 1073; Boviard Sup- 
ply Co. v. American Nat. Bank, 123 
OKI. 245, 253 P 92. 


20. State Nat. Bank v. Neel, 53 Ark. 
110, 18 SW 700, '22 AmSR 185. See 
Farmers’ L. & T. Co. v. Burlington, 
etc., R. Co., 32 Fed. 805 (where a sale 
was confirmed, with a reservation of 
power to make any further orders, de- 
crees and directions with respect to 
the property). : 


21. State Nat. Bank v. Neel, 53 
Ark. 110, 183 SW 700, 22 AmSR 185. 


22. State Nat. Bank v. Neel, supra. 


23. Bryan-Brown Shoe Co. v. Block, 
52 Ark. 458, 12 SW 10738. 


[a] Thus, where the court ordered 
a sale for not less than seventy per 
cent of the invoice price of the goods 
to be sold and the sale was so adver- 
tised, and a party to the suit bid sev- 
enty per cent for the property, the 
contract between the receiver and the 
bidder was for seventy per cent of 
the invoice price; and where the re- 
ceiver, in computing the amount to be 
paid, by a mere mistake in extending 
the value of some of the property, fell 
short of the actual amount, the mis- 
take might be corrected by the court 
and the bidder charged with seventy 
per cent of the invoice value accord- 
ing to his bid. Bryan-Brown Shoe Co. 
v. Block, 52 Ark. 458, 12 SW 1073. 


24. Farmers’ Hardware, etc., Co. v. 
Thacker, 54 Okl. 425, 153 RP 1144; 
Spee dal v. Colcord, 16 Okl. 447, 85 P 


Confirmation over objection as ren- 
tee matter res judicata see infra 


25. Continental Supply Co. v. Mack, 
(Tex. Civ. A.) 238 SW 247. 


26. Suit to set aside or vacate or- 
der of confirmation see infra § 355. 
27. See Equity §§ 871-936. 


28. Commerce Nat. Bank vy. Kil- 
sheimer, 59 Wash. 460, 110 P 15, 


216! A538 Cr So 
improvidently entered.?® After confirming a sale, 
however, the court has no power, at a subsequent term, 
and upon mere motion or rule, to set aside the or- 
der of confirmation,®° nor to modify it,** unless pow- 
er so to do has been expressly reserved by the court,*? 
except that it may correct a misprision of the clerk.*4 

[§ 352] c. Effect of Confirmation**—(1) In Gen- 
eral. In general, confirmation of a receiver's sale by 
the court having charge of the receivership cures all 
defects and irregularities in the sale and in the pro- 
ceedings preliminary thereto except such as are 
founded on fraud or want of jurisdiction,*® and ren- 
ders the sale final and binding.** Confirmation over 
an objection renders the matter res judicata as to the 
objecting party.** 

[§ 353] (2) As Tantamount to Prior Authoriza- 
tion. Even though a receiver has made a sale of 
property of the estate without first procuring author- 
ity from the court so to do, confirmation of such sale 
by the court will ordinarily be regarded as tanta- 
mount to a previous authorization or direction.** It 
has been held, however, that where timely objection 
is made to a sale on the ground that the receiver had 
no authority to make it and that it is accordingly 
void,®® an order of confirmation made over such ob- 
jection cannot take the place or answer the purpose 
of proper authorization or direction in advance.*° 


29. Continental Supply Co. v. Mack,, term, even though the order was in 
fact prepared by the receiver and not 
by the clerk, since it was the clerk’s 
duty to prepare it. 
Ark. 81, 25 SW (2d) 

Clerical mistake as authorizing cor- 
rection of decree or judgment after 
term in general see Equity § 874 text 
Judgments § 4387 text 


(Tex, Civ. A.) 238 SW 247, 


30. Barclay v. Pittsburg Home 
Bldg. Co., 58 Pa. Super. 448. See 
Louque v. Hercules Oil Co., 170 La. 
355, 127 S 866 (apparently applying 
the rule). 

31. State Nat. Bank v. Neel, 53 
Ark. 110, 13 SW 700, 22 AmSR 185. 

[a] Rule applied.—(1) Where the 
court confirmed a sale on condition 
that the bid be increased to a specified 
amount, and the purchaser thereafter 


and note 89; 
and note 17. 


infra § 364. 
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Butt v. Saxon, 181 


34 As validating conveyance or 
transfer made before confirmation see 


[$§ 351-855 


[§ 354] d. Failure or Refusal To Confirm.** 
Upon the failure or refusal of the court having charge 
of a receivership to confirm a sale made by the re- 
ceiver, where confirmation is necessary to the com- 
pletion and validity of the sale,4” any sums paid by 
the purchaser on account of the purchase price should 
be repaid to him;*® and where the failure or refusal 
to confirm is not founded upon any wrongful act or 
conduct on the part of the purchaser, he may be 
allowed interest on such sums from the date of the 
payment by him,‘* and may also be allowed the rea- 
sonable costs and expenses incurred in defending the 
sale,*° including attorney’s fees.*® 


[§ 355] 12. Setting Aside Sale or Confirmation.*® 
A suit, independent of the receivership proceedings, 
may be maintained to vacate an order obtained by 
fraud for the sale of property by a receiver and to 
set aside a sale made thereunder,*® or to set aside an 
order confirming a sale made in violation of the or- 
der authorizing or directing it,*® or to set aside an 
order of confirmation fraudulently procured.®° 


Grounds. A court of equity has power to set aside 
a receiver’s sale or an order confirming it whenever 
mistake, inadvertence, or improvidence is made to 
appear,°? or where there was fraud or collusion in 
the sale;>? and the purchaser at such a sale takes 
the property with notice of such power and discre- 


see infra § 368. 

37. Farmers’ Hardware, etc., Co. v. 
Thacker, 54 Okl. 425, 1538 P1144; West 
Side Tel. Co. v. Kenison, 147 Wash. 
8. 542, 266 P 706. i 

Overruling objection as tantamount 
to confirmation see supra § 350. 

38. Richards v. Halliday, 112 Fed. 
86, 50 CCA 133; Tobin) v. Portland 
Flouring Co., 42 Or. 117, 68 P 749. 

39. See supra § 315. 

40. Ackerman v. Ackerman, 50 


complied with such condition, so that 
the sale became final, the court at a 
subsequent term could not relieve the 
purchaser of the increased bid by 
modifying the order of confirmation. 
State Nat. Bank v. Neel, 53 Ark. 110, 
13 SW 700, 22 AmSR 185. (2) Confir- 
mation on condition see supra § 350. 
32. Farmers’ lL. & T.-Co. v. Bur- 
lington, etc., R. Co., 32 Fed. 805. 


{a] Thus, where one had a lien on 
a railroad leased by defendant, which 
lien defendant agreed with its lessor 
to pay, and defendant made the leased 
portion a part of its own line and 
placed a mortgage on the whole of the 
line, after which the road went into 
the hands of a receiver, who, under an 
order of the court, made a contract 
with the lienor to purchase his inter- 
est and pay him from the proceeds of 
the sale of the road under the mort- 
gage, and the sale was confirmed with 
reservation of power to make any fur- 
ther order or decree with respect to 
the property, it was held that where 
the lessor was not paid, the contract 
with him having been made by order 
of the court, the court was bound to 
enforce it, and would, on his applica- 
tion, set aside the sale. Farmers’ L. 
& T. Co. v. Burlington, etc., R. Co., 32 
Fed. 805. 


Ss... Butt v2 Saxon, 181 Ark. 81,°25 
SW (2d) 8. 


[a] Designation of wrong person 
as purchaser.— Where an order of con- 
firmation of a receiver’s sale referred 
to and designated the wrong person as 
purchaser, there was a misprision of 
the clerk of court such as could be 
corrected by the court at a subsequent 


_ Conditional confirmation as render- 
ing sale final upon performance of 
condition see supra § 350. 


35. U. S.—Koontz  v. 
Northern Bank, 16 Wall. 
ed. 465. 


Ida.—Pocatello First Nat. Bank v. 
Bunting, 7 Ida. 387, 63 P 694, 


Ind.—Thomas vy. Thomas, 86 
A. 117, 152 NE 835, 836. 


Ky.—Thompson y. Brownlie, 76 SW 
172, 25 KyL 622. 


La.—Killeen v. Boland, Gschwind 
Co., 157 La. 566, 102 S 672. 


Okl.—Tulsa First Nat. Bank v. Co- 
lonial Trust Co., 66 Okl. 106, 167 P 985. 


Wash.—wNisbet v. Great Northern 
Clay Co., 41 Wash. 107, 83 P 15. 


“Where the terms of the sale as 
made are such as the court had au- 
thority to direct in the decree order- 
ing the property sold, the confirmation 
of the sale by the court cures any if- 
regularities in the terms of the sale 
as made.’ Thomas v. Thomas, supra. 


[a] Want of notice of application 
or erder to sell (1) even if it consti- 
tutes error, is cured by a confirma- 
tion of the sale, made upon a full re- 
port, notice to the parties, and a hear- 
ing of evidence. Pocatello First Nat, 
Bank v. Bunting, 7 Ida. 387, 63 P 694. 
(2) Notice of application for order to 
sell in general see supra § 318. 


Irregularities as ground for setting 
rane sale after contirmation see infra 
55. 


36. Tuten v. Morgan, 160 Ga. 9 
127 SE 143, ; x 


Title as relating back to date of sale 


Kentucky 
L9G pe2dee es. 


Ind. 


Nebr. 54, 69 NW 388. 
41. Resale see infra § 366. 


Status of purchaser pending con- 
firmation see supra § 341. 


42. Necessity of confirmation see 
supra § 341. 


43. Horse Springs Cattle Co. v. 
Schofield, 9 N. M. 136, 49 P 954. 


Payments made pending confirma- 
ane at purchaser’s risk see supra 

44. Horse Springs 
Schofield, 9 N. M. 136, 

45. Horse Springs 
Schofield, supra. 


46. Horse Springs 
Schofield, supra. 


47. Cross references: 

Actions by and against receiver in 
general see infra §§ 527-592. 

Vacating and setting aside judicial 
sales generally see Judicial sales 
§§ 153-196. 

Vacation of order of confirmation on 
motion or rule in receivership suit 
see supra § 351. © 
48. Hackley v. Draper, 60 N. Y. 88 

[disappr Libby v. Rosekrans, 55 Barb. 

ON ia) NED) PAD c 


49. Tozer v. O’Gorman, 60 Minn. 42, 
61 NW 895. 

50. Koontz v. Kentucky Northern 
Bankje16) Walle (Un Sa) 206.921 das ved: 
465. 

63. *In re, First, Virust, etc., Bank, 
45 Mont. 89, 122 P 561, AnnCas1913G 
1327. 


52. Dilley v. Jasper Lumber Co., 
103 Tex. 22, 122 SW 255 [rev (Civ. A.) 


49 P 954 
Cattle Co. v. 


Cattle: Go. vw 


Cattle Co. v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 355-356] 


tion of the court.5% A sale duly confirmed, or the 
order of confirmation, will not, however, be vacated 
except for the same reasons)which would move a court 
of equity to set aside a sale as between individuals.°# 
Thus a mere irregularity in the sale or proceedings 
preliminary thereto, not going to the jurisdiction of 
the court or constituting fraud, will not be ground 
for vacating the sale or its confirmation.®® The gen- 
eral rule is that mere inadequacy of price will not 
move the court to set aside a sale after confirmation,°*® 
although it may do so if the inadequacy is great,°? 
even where the purchaser has acted in good faith;°® 
and the fact that a better bid is obtainable after an 
order of confirmation has been entered is no ground 
for setting the sale aside, unless the new bid demon- 
strates that the price approved in the order of con- 
firmation is so grossly inadequate as to shock the 
conscience of the court and raise a presumption of 
fraud.®® A misrepresentation by the receiver as to 
the encumbrances on the property sold will entitle 
the purchaser to have the sale set aside.®° 


Laches. As a general rule, proceedings to set 
aside a receiver’s sale or the order confirming it should 
be begun within a reasonable time,®! and failure 
so to do will constitute laches.°? The court has dis- 
cretion, however, to determine what time is proper ;°? 
it will be controlled by the circumstances of each 
case in determining whether or not to -refuse relief 
on account of the staleness of the claim upon which 
the suit is based or delay in asserting it, rather than 
be bound by analogy by a statute of limitations,°* 


114 SW 878]; New Britain Mach. Co. 
v. Watt, (Tex. Civ. A.) 180 SW 624. 


53. In re Billings First Trust, etc., 
Bank, 45 Mont, 89, 122 P 561, AnnCas 


1913C 1327; 
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New Britain Mach. 72 
Co. v.. Watt, (Tex. Civ. A.) 180 SW : 


hadaCrd. (eoeany, 


and mere lapse of time does not affect its power to 
set the sale aside.®® 


Protection of purchaser and intervening rights. 
A sale should not ordinarily be set aside after con- 
firmation where the purchaser, relying upon his pur- 
chase, has changed his situation so that the vacation 
of the sale would result in great loss to him;°® but 
the fact that he cannot be placed in statu quo does not 
deprive the court of power to set aside the sale in a 
proper case.°* A purchaser must, if possible, be 
reimbursed for any damage he sustains by reason of | 
the vacation of the sale.°® Where the rights of sub- 
sequent innocent purchasers have intervened, the 
authority to set aside the sale or its confirmation 
can be exercised only consistently with the protec- 
tion of such intervening rights.°® 


improper motive for suit. One has no standing to 
ask that an order confirming a sale be set aside where 
it appears that his action is an attempt to.coerce the 
purchaser into giving him an interest in the pur- 
chase.“ 


[§ 356] 18. Collateral Attack on Sale.*1 In ac- 
cordance with the rules applicable to judicial sales 
generally,** a receiver’s sale which is not void is not 
subject to collateral attack,’* especially by one who 
has joined in the application for the order of sale,** 
or who has claimed or accepted any- proceeds of the 
sale with knowledge of their source;*® and irregu- 
larities and errors not rendering the sale void cannot 
be set up in collateral proceedings.‘® A contention 


Dilley v. Jasper Lumber) Purchase of property by receiver see 
Co., 103 Tex. 22,122 SW 255 [rev (Civ. 
A.). 114 SW 878]; 


supra §.333. 
See Judicial Sales §§ 194-196. 


1913C 1327. 624, i (fe ae S.—McEwen v. Harriman 

‘ ‘ jw les Ned. WOTseit (OC ANG: 

54. Wiles v. Brown, 124 Fed. 133 58. In re First Trust, ete., Bank, Beadie op) a 

; ’ , y v.. South Rueencs acess 
59 CCA 403. ere 89, 122 P 561, AnnCas1913C etc., Phosphate Min., etc., 


55. Northland Pine Co. v. North- 
ern Insulating Co., 145 Minn. 395, 177 59. 
NW 635; Barclay v. Pittsburg Home 
Bldg. Co., 58 Pa. Super. 448. But see|N. J. 
New Britain Mach. Co. v. Watt, (Tex. 


Cohen v. Baker, 13 F. (2d) 345; 
Rogers v. Rogers Locomotive Co., 62 
Eq. 114-50 A 10, 49 A 833. 
Barclay v. Pittsburg Home Bldg. Co., 


3 
Cas. No. 1,789, 3 Hughes eu Tare 108 
Wigs amo 26 lL. ed. 1034]. 


Ariz.—Gila Bend Reservoir, etc., ie 
vVe—-Gila Water Co., 9 ‘Ariz. 57, 76 
990 [aff:202 U. S. 270, 26 SCt 615, 60 


See 


Civ. A.) 180 SW 624 (holding that a 
party seeking to set aside a sale on 
the ground that proper notices of the 
sale were not given should be permit- 
ted to introduce evidence of the fact). 


[a] Want of notice of application 
for authority to sell (1) will not cause 
the sale to be set aside after confirma- 
tion and after the purchaser has re- 
ceived a deed to the property. Bar- 
clay v. Pittsburgh Home Bldg. Co., 58 
Pa. Super. 448. (2) Necessity and 
sufficiency of notice of application 
for authority to sell in general see 
supra § 318. 


{b] Sale in gross instead of in par- 
cels.—(1) The court is justified in re- 
fusing to set aside a receiver’s sale 
on the ground that the property was 
sold en masse, in the absence of any 
showing of fraud, prejudice, or injus- 
tice resulting from making sale that 
way. Northland Pine Co. v. Northern 
Insulating Co., 145 Minn. 395, 177 NW 
635. (2) Sale in gross or in parcels 
generally see supra § 338. 


Confirmation as curing irregulari- 
ties see supra § 352. 


56. Files v. Brown, 124 Fed. 133, 59 
CCA 4038; In re Landers-Morrison- 
Christenson Co., 146 Minn? 92, 177 NW 
933; In re Billings First Trust, etc., 
Bank, 45 Mont. 89, 122 P 561, AnnCas 
1913C 1327; Mergenthaler Linotype 
Co. v. McClure, (Tex. Commn. A.) 16 
oC 280 [aff (Civ. A.) 9 SW (2d) 


57. In re Billings First Trust, etc., 
Bank, 45 Mont. 89, 122 P 561, AnnCas 


58 Pa. Super. 448 (where the advance 
made by a subsequent bid over the 
price at which the sale was confirmed 
did not equal the sum expended on 
improvements by the purchaser, such 
bid had no tendency to show that the 
sale price was inadequate but rather 
supported the conclusion that it was 
adequate). 


60. Eastern Steel Co. v. Godair- 
Wimmer Bldg. Co., 228 Fed. 532, 139 
CCANT225 

61. Dibble v. Washington Food Co., 
57 Wash. 176, 106 P 760. 

62. Dibble v. Washington Food Co., 
supra. : 


63. In re First Trust, ete., Bank, 


‘45 Mont. 89, 122 P 561, AnnCas1913C 


1327. 

64. Buchler v. Black, 205 Fed. 1000. 

65. In re First Trust, etc., Bank, 
45 Mont. 89, 122 P 561, AnnCas1913C 
1327. 

66. Rogers v. Rogers Locomotive 

On 6G2IN. J. Hq. 111,50 A 10. 

67. In re First Trust, ete., Bank, 
45 Mont. 89, 122 P 561, AnnCas1913C 
1327. 

68. In re First Trust, etc., 
supra. 

69. Koontz v. Northern Bank, 16 
Wall. €U. S.) 196, 21 L. ed. 465. 

70. Cohen y. Baker, 13 F. (2d) 345. 


71. Collateral attack on: 
Appointment of receiver see supra §§ 
1 


Bank, 


L. ed. 1023]. 


Ga.—Collinsville Granite Co. v. Phil- 
lips, 123 Ga. 830, 51 SE 666 


Minn.—WNelson vy. Jenks, 
108, 52 NW 1081.' 


Nebr.—Schaberg v. McDonald, 60 
Nebr. 493, 83 NW 787. 


“51 Minn. 


N. J.—Fish v. Potts, 
277 [aff 8 N. J. Eq. 909] 


Mean Y.—Battershall v. Davis, 31 Barb. 


Qkl.—Bailey v. Ryan Cotton Oil Mill 
Co., 119 Okl. 57, 248 P 321; Threadgill 
v. Colcord, 16 Okl. 447, 85 P 702. 


Tex.—McBride v. United Irr. Co., 
(Civ. A.) 213 SW 988 [den reh (Civ. 


SING deers 


A.) 211 SW 498]; Guaranty State 
Bank, etc., Co. v. Thompson, (Civ. A.) 
195 SW 960. 


Wis.—Anderson v. Chicago Title, 
GuGag KOxorn AES wale Bia Mele INE ee 
pede v. Bond, 63 Wis. 140, 23 NW 


Purchase by receiver as subject to 
collateral attack see supra § 333. 


74 Battershall v. Davis, 31 Barb. 
GN YS) oes 


75. Martin v. Adams Brick Co., 180 
Ind. 181, 102 NE 831;. Loney v. Bayly, 
45 Md. 447, 43 Md. 10. 


76. Mercantile Realty Co. v. Stet- 
son, 120 Iowa 324, 94 NW 859; Nel- 
son v. Jenks, 51 Minn. 108, 52 NW 
1081; Threadgill v. Colcord, 16 Okl. 
447, 85 P 703. 


O18) 21538 C: 0.) | 


which is not refuted by the order for sale or con- 
firmation, however, or by the presumptions attach- 
ing thereto,’ is not a collateral attack, within the 
rule just stated.*® 


[§ 357] 14. Compliance with, and Enforcement 
of, Purchase—a. Payment of Purchase Money’’® 
A. purchaser of property at a receiver's sale must 
comply with the terms of the sale as to the time and 
mode of payment of the purchase price.*° The pay- 
ment must be made to and collected by the receiv- 
er;° if he permits it to be made directly to creditors 
he acts at his peril,®? and on his accounting the pur- 
chase money will be dealt with as if it has actually 
been collected by the receiver.8* Unless the terms 
of sale otherwise provide,** the purchaser is not en- 
titled to make payment by setting off against the pur- 
chase money an unsecured claim held by him against 
the estate,®® except to the extent to which such pur- 
chase money or the proceeds of the sale would inure 
to him in the final distribution of assets in the pay- 
ment of claims;8® and the receiver is without au- 
thority to adjudge that the purchaser holds a valid 
first lien on the property sold, and is entitled to all 
of the proceeds of the sale.87 Liens and encumbrane- 
es subject to which the property is sold cannot be 
set off against the price.6& A debt owed to the pur- 
chaser by the receiver in his personal capacity can- 
not be set off against the price,®® even though under 
the terms of sale the receiver is entitled to fees out 
of the proceeds.®° 


Time of payment. The mere fact that a purchaser 
or successful bidder fails immediately to make the 
payment or deposit called for by the terms of .sale 


77. Presumptions of truth and reg- 85. 
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[§§ 356-859 


| does not destroy the right of the receiver to accept 


such payment later, where the rights of others are 
not injuriously affected by the delay;°* and the 
court in its discretion may extend the time for mak- 
ing a payment.®? 


[§ 358] b. Abatement of Price.°? When by mis- 
take resulting from the action of the court or the 
misrepresentations of its agents less property is sold 
at. a receiver’s sale than is bid for and supposed to 
have been sold by the receiver, the court may allow 
a proportionate abatement of the purchase price ;°* 
and if the mistake resulted from the fault of the 
receiver the purchaser may be allowed the costs of 
the proceeding for an abatement.®° But where a 
purchaser, having discovered the mistake, allows the 
sale to be confirmed without asking for an abate- 
ment of the price or a cancellation of the sale, he 
is not entitled thereafter to the return of any part 
of the purchase price.°® 


Sale of estimated quantity in bulk. Where arti- 
cles of property are sold in bulk, without representa- 
tion as to the quantity except that they are of an 
estimated amount, the bid must be deemed to be for 
what is actually on hand and the lability of the pur- 
chaser is not affected by a deficiency between the 
actual quantity and that estimated.®7 


[§ 359] c. Release of Purchaser®?*—(1) In Gen- 
eral. Under the doctrine of caveat emptor,®® as ap- 
plied in receivers’ sales,+ the purchaser at such a sale 
will not be relieved of his purchase on account of 
mere errors and irregularities which do not render 
the sale void.” It may be laid down as a general rule 
that he must take such title as an examination of the 


ularity see Judicial Sales § 194. 


78. Liberty Canning Co. v. Lippen- 
cott Co, 80 Ind. A. 184, 137 NE 283. 


[a] Rule applied.—Where an or- 
der confirming a receiver’s sale does 
not expressly state that certain prop- 
erty was excluded from the sale, but 
is fairly subject to the construction 
that all the receivership property 
passed by the sale, the contention that 
title to the property in question passed 
to the purchaser by virtue of the sale 
does not constitute a collateral attack 
on the order of confirmation. Lib- 
erty Canning Co. v. Lippencott, 80 Ind. 
A. 184, 137 NE 2838, 


79. In judicial sales generally see 
Judicial Sales §§ 75-79. 


Interest from time at which price 
should have been paid see infra § 361. 


80. Alvord v. Strickler, 10 Colo. 
(Si) lee Tees a (a 


81. Barry v. American White Lead, 
CLO WOGKS, al Oi as 236,38. § 1783. 
See Singerly v. Fox, 75 Pa. 112 (dic- 
tum, that the receipt of the receiver 
for the purchase money is a sufficient 
‘discharge to the purchaser). 


82. Barry vy. American White Lead, 
ete., Works, 107 La. 236, 31 S 733. 


83. Barry v. American White Lead, 
etc., Works, supra. 


Accounting by receiver see infra §§ 
593-635. d 


84. Barry v. Nelms, 2 Pa. Co. 440. 


[a] Illustration.—Where a receiy- 
er of a partnership sells to one of the 
partners under an agreement that the 
price may be credited as a payment 
to the partner on his claim against the 
assets, the receiver cannot afterward 
maintain an action for the purchase- 
price. Barry v. Nelms, 2 Pa. Co. 440. 


per. 


Singerly -v./ phox, 7, sea esl a ope @o ew ache dao a chlo tone Oem 
Compare Kidney v. Beemer, 27 Pa. Su- | LRANS 671. 
558 (holding that a purchaser 92. In re Great Western Beet Sug- 


who held a general claim subordinate 
to preferred claims against the es- 
tate could not be permitted, in a suit 
by the receiver on a note given for the 
purchase money, to say that he was 
entitled to credit on the price for the 
amount of his claim and that the re- 
ceiver must file his account before 
recovering judgment, but such pur- 
chaser must pay the amount due on 
the note and then present his claim in 
the usual manner). 


_ Presentation and payment of claims 
in general see infra §§ 386-526. 


86. Mercantile Trust Co, v. Kana- 
Wiha weLes, dv. COO S LM ed. 6, OO Agar 
Woolsey v. Cummings Car Works, 33 
N. J. Eq. 432; Nisbet v. Great North- 
ern Clay Co., 41 Wash. 107, 83 P 15. 


See Welch v. Central San Cristobal, 
7 Porto Rico Fed. 301 (dictum). Com- 
pare Strickland v. National Salt Co., 
43*Misc. 172, 88 NYS 323 [aff 105 App. 
Div. 640, 94 NYS 936] (holding that 
such procedure will not be permitted 
under circumstances showing a de- 
sign to favor particular creditors). 

Payment of claims and distribution 
of assets in general see infra §§ 511-— 
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Rights of set-off and counterclaim 
in general see supra § 137. 


87. Mergenthaler Linotype Co. vy. 
McClure, (Tex. Commn. A.) 16 SW 
(2d) 280 [aff (Civ. A.) 9 SW (2a) 198], 

88. Wilcox v. Shupin, 168 Ga. aba ligt 
147 SE 368. 

88. Polk v, Garver Coal, ete., Co., 
91 Iowa 570, 60 NW 111. 


90. Polk v. Garver Coal, etc., Co., 
supra, 


91. In re Great Western Beet Sug- 


ar Co., supra. 


93. In judicial sales generally see 
Judicial Sales §§ 80-83. 


94. Cypress Lumber, ete., Co. v. 
Tillar, 73 Ark. 354, 84 SW 490; Loney 
v. Penniman, 43 Md. 130. P 


[a] Ascertainment of amount of 
abatement.—The amount of abate- 
ment to which the purchaser will be 
entitled on account of a failure of ti- 
tle to a part of the property should 
equal the amount that the price was 
enhanced by the inclusion of such 
property in the bulk of that which was 
sold, and not the cost of the property 
to the original owner, such sum to be 
ascertained by determining the pro- 
portion of the actual value of the 
property title to which has failed to 
the value of the whole property, and 
by deducting a like proportion from 
the whole purchase-price. Cypress 
Lumber, etc., Co. v. Tillar, 73 Ark. 354, 
84 SW 490. 


95. Stone & Stone, Ine. v. Simon 
Schultz Co., (N. J.) 144 A 597. 


96. General Electric Co. v. Inter- 
state Electric Co., 201 Mo. A. 22, 209 
SW 562. 


yee Hanke v. Blattner, 34 Ill. A. 
98. In judicial sales generally see 


Judicial Sales §§ 137-146. 


99. Generally see Caveat Emptor 
LAF ODE aor 


1. See infra § 370. 


2. Thompson vy. Brownlie, 
172, 25 KyL 622. 


Confirmation as curing irregulari- 
ties see supra § 352. 


76 SW 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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proceedings will show that he can get and is bound 
to ascertain for himself beforehand what title he 
will obtain by the sale,* there being no warranty ;* 
but it has been held that the purchaser may demand 
a title free from reasonable doubt as a condition to 
the completion of his purchase. Where the notice 
of sale shows that the property is to be sold subject 
to an encumbrance, the purchaser cannot claim to 
be released from his bid on the ground that he be- 
lieved he was purchasing the property free from 
encumbrances.® In the sale of a leasehold which is 
not subject to any lien for arrearages of rent, the 
failure of the receiver to disclose that there is rent 
in arrears does not relieve the purchaser from his 
bid.? 

Withdrawal of offer. One who offers to purchase 
property from a receiver may withdraw his offer and 
recover any deposit or payment on account of the 
purchase price at any time before the offer has been 
accepted.§ 


[§ 360] (2) Reimbursement upon  Release.?® 
Where a purchaser at a receiver’s sale is released 
from his purchase on account of a defect in the title, 
money theretofore paid by him on account of the 
purchase price may be directed to be repaid to him,?°® 
together with interest on such payment!! and legal 
expenses and counsel fees;1? but the purchaser has 
no right to demand such interest or costs,? and the 
matter is within the discretion of the court,!* which 
must protect the property of the receivership from 
waste or improper expenditure.t®> Similarly, where 
the receiver has no power to convey pursuant to a 
contract of sale made by him, the purchaser may re- 
cover back any sums paid by him on account of the 
purchase price.'® 

{§ 361] d. Enforcing Compliance—(1) By Pur- 
chaser!’—(a) In General. Upon sale of property 
by a receiver, and confirmation of the sale, where 
necessary,'® the purchaser may be compelled to com- 


8. Barron v. Mullin, 2i Minn. 374; 


RECEIVERS 


ment between the original purchaser 20. 


[53 C.J.] 219 


plete his purchase and pay the price offered or agreed 
by him to be paid,® with interest from the time the 
purchase money should have been paid?° unless the 
delay resulted from the fault of the receiver.2! In- 
asmuch as, by purchasing, he submits himself to the 
jurisdiction of the court having charge of the re- 
celvership,?? compliance with his bid or agreement 
may be compelled upon motion or similar proceed- 
ings in the receivership suit.2* Where the purchaser 
sues to set aside the sale or its confirmation,” a de- 
cree compelling performance of his purchase may be 
rendered against him on a counterclaim praying such 
relief.2> The fact that by the terms of the sale or 
its confirmation the property was not to be.conveyed 
or delivered to the purchaser before payment of the 
price will not prevent a receiver from enforcing a 
bond for the payment of the purchase money, ac- 
cepted by him in violation of the court’s order.?® 


Contempt proceedings for nonperformance. 
Where the court expressly directs the purchaser to 
comply with or complete his purchase, and he fails 
or refuses so to do, he is guilty of a contempt;?7 but 
the agent of a disclosed principal who fails to com- 
plete the purchase on account of the fault of his 
principal, is not personally to be held in contempt for 
such failure.?§ 


[§ 362] (b) Defenses and Objections.2® One who 
purchases at a recelver’s sale will not be heard to 
raise any objections to the completion of his pur- 
chase which should have been made, and were not, 
at the time of sale*° or in resistance to the confirma- 
tion thereof.*1 He cannot object to the regularity 
of the receiver’s appointment®? or of the order for 
sale,** especially where he retains the property pur- 
chased;** nor can he be heard to say that his bid 
was excessive or beyond the fair value of the prop- 
erty.2> Where the terms of sale require the pur- 
chaser to give security that he will complete his pur- 
chase, an erroneous demand for a bond slightly larg- 


Whitlock v. Auburn Lumber 


Campbell v. Parker, 59 N. J. Ha. 342, 
45 A 116. 


4. See supra § 329. 


5. Peo. v. Open Bd. Stock Brokers’ 
Bide. vCo7, 92) NAY .98: ; 


6. Carson v. Rose, 
132 SE 247. 
_-% Schwartz v. Cahill, 175 App. 
Div. 68, 161 NYS 750 [rearg den and 
app granted 175 App. Div. 978, 162 
NYS 11438 and rev 220 N. Y. 174, 115 
NE 451]. 


8. Deeley v. Grosfield Inv. Co., 27 
BH. (2d) 332. 


Reimbursement of purchaser upon 
release see infra § 360. 


9. Forfeiture of deposit or part 
payment on breach of agreement to 
purchase see infra § 365. 


Recovery of payment or deposit on 
withdrawal of offer see supra § 359. 


10. Drake v. Goodridge, 7 F. Cas. 
No. 4,063, 6 Blatchf. 531; Robineau 
v. De Long, 92 Fla. 418, 109 S 836. See 
Peo. v. Open Bd. of Stock Brokers 
Bldg. Co., 92 N. Y. 98 (where such re- 
imbursement was directed). 


{a] Return to original or substi- 
tuted purchaser.—Where the original 
purchaser at a receiver’s sale has as- 
signed his bid to another, who was 
substituted as purchaser and depos- 
ited a portion of the purchase price, 
such deposit should be returned, upon 
release of the purchaser, to such Sub- 
stituted purchaser who deposited it, 
regardless of any breach of the agree- 


35 Ga. A. 124, 


and such assignee or substituted pur- 
chaser; and the rights as between the 
two parties will not be considered by 
the court in determining to which of 
them the refund should be made. Rob- 
ineau v. De Long, 92 Fla. 418, 109 S 
636. 

11. Drake v. Goodridge, 7 F. Cas. 
No. 4,063, 6 Blatchf. 531. See Peo. v. 
Open Bd. of Stock Brokers Bldg. Co., 
92 N. Y. 98 (where such payment was 
‘directed). 

12. Drake v. Goodridge, 7 F. Cas. 
No. 4,063, 6 Blatehf. 531. See Peo. 
v. Open Bd. of Stock Brokers Bldg. 
Co., 92 N. Y. 98 (where the purchas- 
er was directed to be paid the reason- 
able expenses of investigating the ti- 
tle, and costs of appeal). 

13. Peo. v. New York Bldg.-Loan 
Banking Co., 189 N. Y. 233, 82 NE 184. 

14. Peo. v. New York Bldg.-Loan 
Banking Co., supra. 

15. Peo. v. New York Bldg.-Loan 
Banking Co., supra. 

16. Bidwell v. Rice, 19 Wash. 146, 
Dita OL Oe 

17. In judicial sales generally see 
Judicial Sales §§$ 84-89. 

18. Necessity of confirmation see 
supra § 341. 

19. Files v. Brown, 
59 CCA 403. 

Abatement of price see infra § 358. 

Liability of original purchaser for 
price after resale of property see in- 
fra § 366. 


124 Fed. 133, 


Co., 152 N. C. 192, 67 SE 504. 


21. Stone & Stone, Inc. v. Simon 
Schultz Co., (N. J.) 144 A 597. 


22. See infra § 367. 


23. Feldman v. American Palestine 
Line, 18 F. (2d) 749; In re Denison, 
114 N. Y. 621, 21 NE) 97; Rice v. Ahi- 
man, 70 Wash. 12, 126 P 66. 


24. Suits to set aside sale or con- 
firmation see supra § 355. 


25. In re New Jersey Refrigerat- 
ing Co., 99 N. J. Eq. 152, 132'A 855 [rev 
on other grounds 100 N. J. Eq. 587, 
1386 A179]. 


26. O’Gorman y. Sabin, 
46, 64 NW 84. 

27. Feldman v. American Palestine 
Line, 18 F. (2d) 749. 

28. Feldman vy. American Palestine 
Line, supra. 


29. Objections to: 

Authorization or direction of sale see 
supra § 319. 

Confirmation of sale see supra § 344. 
30. Mondschein vy. William Finke 

Stores Co., 27 OhNPNS 433. 


62 Minn. 


31. Barron v. Mullin, 21 Minn, 374. 
32. _Hanke'v. Blattner, 34 Ill. A. 
394; Threadgill v. Colcord, 16 Okl. 


447, 85 P 703. 


33. Threadgill v. Colcord, supra. 
34 Hanke v. Blattner, 34 Ill. A. 
394, 


35. Mondschein v. William Finke 
Stores Co., 27 OhNPNS 4338. 
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er than that necessary to fulfill the requirement will 
not entitle the purchaser to be relieved from compli- 
ance with his purchase, since the error can readily be 
corrected.?® A purchaser who has not complied with 
the terms of the sale cannot complain, in an action 
against him for damages for his failure to complete 
his purchase, that the sale has not been properly 
reported to the court by the receiver.** 


Adequate remedy at law. In accordance with the 
principle applicable to suits for specific performance 
in general,** the contention that the receiver has an 
adequate remedy at law is no defense to a proceed- 
ing to compel compliance with a purchase of real 


estate at a receiver’s sale.°® 


[§ 363] (2) By Receiver. The court having con- 
trol of a receivership will direct its receiver to per- 
form contracts of sale made by him in the same man- 
ner as it would enforce performance between private 
parties.4° Performance will not be directed, how- 
ever, where the purchaser has been guilty of laches,*+ 
or where he has been in possession for a long period 
and enjoyed the benefits thereof while the receiver 
paid taxes and interest.*? 


[§ 364] e. Transfer of Title.#* An order author- 
izing or directing a receiver to sell property of the 
estate committed to his charge ordinarily carries with 
it the authority to give to the purchaser evidence of 
the transfer of title, and, in the case of real estate, 
to execute a deed of conveyance.t* Where the pow- 
er and authority of the receiver to make a transfer 
or conveyance is expressly conditioned, however, upon 
a particular contingency or circumstance, a convey- 
ance made by him in any other circumstance is void.*® 
When a sale has been duly confirmed, no further ac- 
tion by the court is necessary, in the absence of stat- 
ute, to render a deed executed by the receiver valid 


36. Williams v. Owensboro Sav- 46. Farmers’ 
ings Bank, etc., Co., 153 Ky. 789, 156 
SW eS99 = 47. Cypress Lumber, 
Wie Hanke v. Blattner, 34 Ill. A. 
Actions for breach in general see 
infra § 365. 
38. See Specific Performance [36 
Cye 552]. 465; Simmons v. Wood, 
39. In re New Jersey Refrigerat-| (N. Y.) 262. 


ine CO OoN wm don boon doa eAnsopD 
[rev on other grounds 100 N. J. Eq. 


ao 
Borns Ga set7(9) |. Pau ye 
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Hardware, 
Tillar, 73 Ark. 354, 84 SW 490. 
Ws re generally see supra § 


48. Koontz v. Kentucky Northern [al] 
Bank, 16 Wall. (U. S.) 196, 21 L. ed. 


Confirmation of sale see supra §§ 


49. Simmons v. Wood, 45 HowPr 


[§§ 362-366 


and binding.*® A direction to the parties to convey 
the property to the purchaser requires them only to 
convey such title as they may have, and does not re- 
quire them to warrant the title.*7 : 


Before confirmation. No transfer or conveyance 
of the assets or property sold should be made until 
the sale has been confirmed :**% any transfer prior to 
confirmation is unauthorized,*® and any payment by 
the purchaser before an order confirming the sale 
has been made is at his risk.°° A conveyance or 
transfer made before confirmation of the sale is not 
void, however, but only voidable;*! it is validated by 
a subsequent confirmation,®? or becomes inoperative 
if the sale is not confirmed.®* 


Execution. An instrument signed by the individ- 
ual name of the receiver, without his official designa- 
tion, is not defective in form as not being executed 
by the receiver in his official capacity.** 

Construction. A conveyance or other instrument 
of transfer of title to property sold by a receiver is 
to be construed in the light of the terms preseribed 
for the sale.°® 


[§ 365] f. Actions for Breach; Forfeiture of De- 
posit. Where a purchaser at a receiver’s sale fails 
or refuses to comply with the terms of his purchase, 
an action may be brought by the receiver against him 
for the breach,°® the measure of damages being the 
difference between his bid and the amount of the next 
lower bid accepted.°* If he has made a deposit or 
payment on account of the purchase price it may 
be ordered forfeited for his failure to complete the 
purchase,°* and when so forfeited becomes a part 
of the general funds of the receivership estate.°® 


[§ 366] 15. Resale.°° Where a receiver’s sale has 
been refused confirmation by the court having charge 
of the receivership,®+ or an order of confirmation has 


ete., Co. 56. Hanke vy. Blattner, 34 Ill. A. 


v. Thacker, 54 Okl. 425, 153 P 1144. 394 


etc., -Co. “Vv. 


_ Actions by receiver in general see 
infra §§ 527-541. 


57. Womack v. Tidwell, 38 Ga. A. 
232, 143 SE 620. 


Not amount obtained on final 
sale-—Where property was struck 
off to the highest bidder, who refused 
to comply with the bid, and the next 
highest bid was then accepted, but 
that bidder also refused to, comply 
with his purchase, anid the property 


45 HowPr 


40. Henderson v. Henderson, 96 N. 
dene LOL; 127. A) 41. [rev on other 
grounds 98 N. J. Eq. 369, 129 A 196]. 


41. Henderson v. Henderson, 98 
Nendo Hq is69, 1297 A 196: [rev 97° N. Jt 
Eq. 161, 127 A 41]. 


42. Henderson v. Henderson, 
pra. 


43. Cross references: 
In judicial sales generally see Judi- 
cial Sales §§ 90-96. 


Title as relating back to date of sale 
see infra § 368. 


Transfer or conveyance to receiver 
see supra § 120. 


44. Koontz v. Kentucky Northern 
TER 16 Wall. (U. S.) 196, 21 L.-ed. 


45. Knox v. Gibson, 
402, 128 P 470. 


{a] Rule applied.—Where an or- 
der authorized a receiver to execute 
deeds upon the request of a desig- 
nated person, a deed made without his 
request is void and of no effect. Knox 
v. Gibson, 23 Colo. A. 402, 128 P 470. 


Su- 


23, Colo. A. 


(N. Y.) 262. 
50. Simmons v. Wood, supra. 


Reimbursement of sums paid on 
failure or refusal to confirm see su- 
pra § 354. 


51. Koontz v. Northern Bank, 16 
Wall. (U. S.) 196, 21 L. ed. 465. 


52. Koontz v. Northern Bank, su- 
pra. : 

Effect of ccnfirmation in general 
see supra §§ 352, 353. 


53. Koontz vy. Northern Bank, 16 
Wall. (U. S.) 196, 21 L. ed. 465. 


Failure or refusal to confirm see 
supra § 354. 


_ 54 Island Gun Club v. National 
Surety Co., 101 Wash. 185, 172 P 209. 


55. Schwartz v. Cahill, 175 App. 
Div. 68, 161 NYS 750 [rearg den ana 
app granted 175 App. Div. 978, 162 
NYS i143, and rev on other grounds 
220 N. Y. 174, 115 NE 451]. : 

Terms of sale in general se 
§§ 324-330. eit he 


was subsequently sold for a lower 
amount, the measure of the first bid- 
der’s liability for damages is the dif- 
ference between his bid and that of 
the next highest bidder, and not the 
difference between his said bid and 
the amount for which the property 
was finally sold. Womack v. Tidwell, 
38 Ga. A. 232, 143 SE 620. 


58. Coe v. Patterson, 122 App. Div. 
76, 106 NYS 659 [rearg den 123 App. 
Div. 914, 108 NYS 1127]; Mondschein 
v. William Finke Stores Co., 27 OhNP 
NS 433. 

59. Coe v. Patterson, 122 App. Div. 
76, 106 NYS 659 [reh den’ 123 App. 
Div. 914, 108 NYS 1127]. 


Payment of claims and distribution 
of assetsi of estate see infra §§ 511- 
526. : 

60. In cases of judicial sale gen- 
erally see Judicial Sales §§ 204-229. 

Opening biddings in proceedings to 
confirm sale see supra § 349. 

61. Confirmation of sale in general 
see supra §§ 341-354. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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been set aside,®? for a cause not involving want of 
jurisdiction to authorize or direct the sale, or where 
a purchaser at a receiver’s sale has failed or refused 
to comply with the terms of his purchase,®? the court 
may direct a resale of the property.®* As a condi- 
tion of ordering a resale on account of inadequacy 
of price,®® the court may require the parties objecting 
to confirmation to give security that at the new sale 
a higher price will be bid or obtained for the prop- 
erty;°° and one who gives bond éonditioned that he 
will bid a specified price for the property on resale 
cannot escape liability thereon by a mere sham per- 
formance,°* as where he procures an irresponsible 
person to make a larger bid for the purpose of re- 
lieving him from his bid at the price specified.°& The 
costs of a hearing on objections to the confirmation 
of the prior sale,°® and of an appeal from an order 
of confirmation thereof,‘® may be directed to be paid 
out of the proceeds of the resale where all of the 
parties have acted in good faith. 


Deficiency in price. While the general rule is 
that, where a resale is ordered on account of the 
failure of the purchaser at a judicial sale to comply 
with the terms of his purchase, he is liable for any 
deficiency in the price obtained at the resale,*+ he 
cannot be held liable where at the time resale is made 
the order confirming the previous sale still stands, 
thus constituting a cloud on the title which may be 
presumed to have deterred bidders;*? and of course 
no action for the purchase price will lhe against him.** 
Where a receiver proceeds to make a resale without 
procuring authority from the court so to do,** or 
where the original purchaser is given no notice of 
the proceedings for a resale or opportunity to object 


62. 
confirmation see supra § 355. 


63. Compliance with and enforce- 
ment of purchase see supra §§ 357-365. 


Actions to vacate or set aside 165 
59 CCA 403.° 
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Files v. Brown, 
But see Leslie v. Good- 
hue, 69-Hun 71, 23.NYS 
the court seems to indicate otherwise 
in an action against bidder for dam- 
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thereto, and the order does not direct that the resale 
shall be at his risk and expense,’® such purchaser is 
not liable for any deficiency. 


Substitution of purchaser distinguished. The 
mere substitution of one person, as purchaser, for 
another does not constitute a resale.*® 


[§ 367] 16. Effect of Sale*—a. In General. Asin 
the case of judicial sales generally,’* the bidder be- 
comes a purchaser at the receiver’s sale when the 
officer announces the acceptance of his bid,** and 
this is true even though confirmation of the sale is 
necessary,’® but where confirmation is essential, the 
purchaser’s title is inchoate until the sale is con- 
firmed by the court under whose order the property 
was sold.*° 


Jurisdiction of purchaser. By virtue of being a 
party to the receiver’s sale, a purchaser submits him- 
self to the jurisdiction of the court under whose or- 
der the sale is made,*+ but the court loses jurisdic- 
tion of the purchaser as such, as well as the property 
purchased, as soon as the sale is approved and com- 
pleted,** and this is true although the purchaser is 
also a party to the suit.°° The court has inherent - 
power, however, to retain jurisdiction of the property 
for the purpose of enabling it to make and enforce 
orders with respect to the receiver’s indebtedness,** 
it being immaterial that the receiver has been dis- 
charged.*° 

[§ 368] b. Rights and Title of Purchaser§®*—(1) 
In General. In the absence of an exception in the 
order of sale properly made,*? a purchaser at the 
receiver’s sale takes the property with the same rights 
and burdens as it was held by the debtor and receiv- 


er,** and.can succeed to no greater right or interest 
124 Fed. 133,) erty in its possession with obligations, 
and equally careful to see that every 
obligation is discharged before pos- 
session is fully surrendered.” Ameri- 
can Bonding, etc., Co. v. Baltimore, 
etc., R. Co., 124 Fed. 866, 877, 60 CCA 
52 [certiorari den 191 U. S. 575 mem, 


389 (where 


iateel SO Eh Aone Bee see ages for breach of contract). 

Horse Springs Cattle Co. v. Schofield, § eet Confirmation of sale see supra 
9 N. M. 136, 49 P 954. And see cases : ‘ 
infra notes 66-70. 81. U. S.—Feldman vy. American 


65. Inadequacy of price as ground 
for objection to or refusal of confir- 
mation of sale see supra § 347. 

66. Porch v. Agnew Co., 66 N. J. 
Bq. 232,-57 A 726. 

67. Com. v. Doubleday-Hill Elec- 
tric Co.; 243) Pa. 235, 930A 67. 

68. Com. v. Doubleday-Hill Elec- 
tric Co., supra. 

69. South Baltimore Brick, 
Co. v. Kirby, 89 Md. 52, 42 A 913. 

Allowance to purchaser of costs in- 
curred in defending prior sale see 
supra § 354. 

70. South Baltimore Brick, etc., Co. 
v. Kirby, 89 Md. 52, 42 A 913. 

71. See Judicial Sales § 220. 

72. Helfrich v. Freck, 3 Pa. Cas. 
352, 6 A 89. 

73. Helfrich v. Freck, supra. 

Enforcement of purchase in general 
see supra §§ 361, 362. 

74. Leslie v. Goodhue, 69 Hun 71, 
23 NYS 389. 

75. Frazer v. Consolidated Novelty 
Co.; (Del. Ch.) 145, A113. 

76. French vy. Pittsburg Vehicle, 
etc., Co., 184 Pa. 161, 39 A 638. 


etc., 


77. See Judicial Sales §§ 50, 113. 
78. Polk v. Afflick, 168 Ark 903, 271 
SW 962. 


Palestine Line, 18 F. (2d) 749. 


Ala.—Parker v. Bluffton Car Wheel 
Co., 108 Ala. 140, 18 S 398. 


N. M.—Horse Spring Cattle Co. v. 
Schofield, 9 N. M. 136, 49 P 957. 


N. Y.—In re Denison, 114 N. Y. 621, 
21 NE 97; Hale v. Clauson, 60 N. Y. 
od. 

Wash.—Rice v. Ahlman, 70 Wash. 
12, 126 P 66. 


See also Judicial Sales § 113. 


[a] Application for order to com- 
pel the receiver to complete the sale 
will also give the court jurisdiction 
of the purchaser. Atty.-Gen. v. Con- 
tinentals teins, Co,,(94Ne Yr 199) 


acu McDonald v. Miller, 54 Jll. A. 
83. McDonald v. Miller, supra. 
84. Farmers’ L. & T. Co. v. Cen- 


tral R. Co., 7 Fed. 537, 2 McCrary 181; 
La Junta, ete., Canal Co. v. Hess, 31 
Colo. 1, 71 P 415; Sonken vy. Gemmill, 
(Ind. A.) 151 NE 355. 


{a] Form of decree retaining ju- 
risdiction.—Farmers’ L. & T. Co. v. 
Central R. Co., 7 Fed. 537, 2 McCrary 
181. 

‘{b] Proper attitude of court to- 
ward a receiver’s obligations, duly 
authorized, is that “the court should 
be chary of promise, but eager of per- 
formance; careful not to burden prop- 


*By BERNARD J. KENNY (§§ 367-382). 


24 SCt 846 mem, 48 L. ed. 308, and 
quot Farmers’ L. & T. Co. v. Burling- 
ton,-etc., R. Co., 32 Fed. 805]. 


85. Farmers’ L. & T. Co. v. Central 
R., Co., 7 Fed. 537, 2 MeCrary I8i5 


[a] Action when receiver dis- 
charged.——Where the receiver is dis- 
charged, an action for the receiver’s. 
indebtedness is brought against the 
purchaser LD, proper notice in the 
court retaining jurisdiction. Farm- 
ers? dis Ge Dy Cov. Centrally Ra Cong 
Fed. 537, 2 McCrary 181. 

86. Cross references: 

Completion of purchase and transfer 

of see supra § 364. 

Receiver as purchaser see supra §§ 

332-3338. 


87. Sale free from encumbrances 
see supra § 328. 


88. U. S—Home Trust Co. v. Mil- 
ler Petroleum Co., 27 F. (2d) 748. 


Ark.—Smith v. Murphy, 141 Ark. 
410, 216 SW 719 (recognizing rule). 


Cal.—Irer v. Gawn, 99 Cal. A. 17, 
2ie PA L053. 


Colo.—Alvord v. Strickler, 10 Colo. 
SO he ide Pe idey(, 


Del.—Hirschfield v. Reading Fi- 
paneet etc., Co., 9 Del. Ch. 344, 82 A 

Ga.—Sinnott v. Moore, 113 Ga. 908, 
39 SE 415. 


Ill.— Voliva v. Cook, 262 Ill. 502, 104 
NE 711. 
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than the parties had;*® and the purchaser takes in 
the same right as that possessed by the receiver. 
Accordingly, he takes subject to existing enforceable 
charges against the property,®' and acquires only 
such defenses against claims to the property as the 
receiver had,®? and is ordinarily entitled to evidences 
of the rights transferred to him without special men- 
The purchaser takes the prop- 


tion in the decree.®® 
: Ind.—Pilliod v. Angola R., etc., Co., 
46 Ind. A. 719, 91 NE 829. 
Md.—Brookfield_v. Sharpe, 88 Md. 
713, 41 A 1072; Loney v. Penniman, 
43 Md. 130. 
Mass.—Batchelder_ v. 
220 Mass. 42, 107 NE 455. 


Batchelder, 


Mich.—Stram y. Jackson, 248 Mich.. 


171, 226 NW 888. 
Mo.—Davis v. Morgan Fdy. Co., 
(A.) 28 SW (2d) 231. 
Nebr.—Harrington v. Connor, 
Nebr. 214, 70 NW 911. 


N. Y.—Jewett v. Miller, 10 N. Y. 
402, 65 AmD 751; Hoyt v.. Thompson, 
5 N.*Y. 320. 


Pa.—Duplex Printing Press Co. v. 
Clipper, 213 Pa. 207, 62 A 841. 


Tex.—Scott v. Farmers’, etc., Nat. 
Bank, 97 Tex. 31, 75 SW 7, 104 AmSR 
835 (sale of property of corporation). 


N. S.—Grey v. Anderson, 50 N. S. 
309. 


{a] MTllustration.—Where a_ will 
creating a spendthrift trust, made and 
probated in another state, was _ ad- 
mitted to probate in Georgia and an 
administrator with the will annexed 
appointed, and in a suit filed by him 
for a construction of the will an order 
by consent of all parties, including 
the executor and trustee under the 
-will, who had the legal title, for the 
sale of the property by a receiver ap- 
pointed in such suit to convey, and a 
deed by the latter, conveyed a good 
legal title to the purchaser, although 
the beneficiaries under the will did not 
consent. Sinnott v. Moore, 113 Ga. 
908, 39 SE 415. 


Interest and title of receiver see su- 
pra §§ 125-127. 

Receiver’s right and possession see 
supra § 118. 

89. U. S.—Real Est. Loan Co. v. 
Brown, 23 F. (2d) 329. 


Cal.—Irer v. Gawn, 99 Cal. A. 17, 
277° P 1053. 


Ga.—McLaughlin v. Taylor, 115 Ga. 
‘671, 42 SE 52; Baxter v. Mattox, 106 
Ga. 344, 32 SE 94; Cosmopolitan L. 
ins. Co, v; Sheats, 20"°Ga. A. 622, 93 
SE 507. 


Ill.—Voliva v. Cook, 262 Ill. 
104 NE 711. 


Ind.—Pilliod v. Angola R., ete., Co., 
-46 Ind. A. 719, 91 NE 829; Sargent 
Glass Co. v. Matthews Land Co., 35 
Ind, A. 45, 72 NE 474. 


La.—State v. New Orleans Land 
Co., 79 S 515 [certiorari den 248 U.S. 
oe aaa 39 SCt 19 mem, 63 L. ed. 


Mich.—Stram vy. Jackson, 248 Mich. 
171, 226 NW 888. 


N. Y.—Peo. v. New York Bldg.-Loan 
-Banking Co., 189 N. Y. 233, 82 NE 
184 [dism app 114 App. Div. 904 mem, 
100 NYS 1135 mem]; Matter of Cole- 
man, 174 N. Y. 378, 66 NE 983; 
Ve uttalo; ete: mR: Cos, 158 IN: ¥.61; 
17 AmR 201; Weinstein v. Welden, 
160 App. Div. 554, 145 NYS 772 [rev 
80 Mise. 348, 142 NYS 406, and aff 
220 N. Y. 693, 116 NE 1082]. 


Pa.—Foster v. Barnes, 81 Pa. 377. 


Tex.—Edinburg Irr. Ce. v, Paschen 
(Commn, A.) 235 SW 1088 [aff (Civ. 
A.) 223 SW 329]. 
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sale is had.®® 


N. S.—Grey v. Anderson, 50 N. S. 
399. 


90. Ga.—Cosmopolitan L. Ins. Co. 
v. Sheats, 20 Ga. A, 622, 93 SE 507. 


Ind.—Sargent Glass Co. v. Mat- 
thews Land Co., 35 Ind. A. 45, 72 NE 
474, ° 


Md.—Brookfield v. Sharpe, 88 Md. 
G13, 41 A 1072. 


Mo.—Davis v. Morgan Fdy. Co., 
(A.) 23 SW (2d) 231, 234. 

Nebr.—Harrington v. 
Nebr. 214, 70 NW.911. 


“Purchaser of property at a receiv- 
er’s sale, obtains no better title there- 
to than the receiver had.’ Davis v. 
Morgan Fdy. Co., supra. 


[a] Rule applied.—(1) Where a 
purchaser at a receiver’s sale pur- 
chased a contract made between two 
partners, such purchase precluded ac- 
tion thereon by one partner against 
the other. Weinstein v. Welden, 160 
App. Div. 554, 145 NYS 772 [rev 80 
Misc. 348, 142 NYS 406, and aff 220 N. 
Y. 693, 116 NE 1082]. (2) Where a 
bank pledged a mortgage and the re- 
ceiver of the bank afterward bought 
the property individually at a foreclo- 
sure of the mortgage an@ subsequently 
sold at public auction a junior mort- 
gage on the same property as a part 
of the assets of the bank, the pur- 
chaser of the junior mortgage being 
notified of the exact condition of the 
title, it was held that he was not 
entitled to redeem from the receiver, 
although the beneficiaries of the re- 
ceiver might have insisted on his pur- 
chase as being for their benefit, and 
that the right of the beneficiary did 
not pass to the purchaser of the 
junior mortgage because having 
bought with notice he could not in- 
voke the principle of equitable estop- 
pel.. Jewett v. Miller, 10 N. Y. 402, 
65 AmD 751. 


[b] Contract nonassignable in the 
hands of the debtor whose property 
was sold by a receiver cannot be as- 
signed so as to confer any rights 
thereunder upon the transferee, Sar- 
gent Glass Co. v. Matthews Land 
Co,, 35 Ind. A. 45, 72 NE 474, 


[ce] Purchaser of assets at a re- 
ceiver’s sale takes the title of the re- 
ceiver, including its exemption from 
a defense to an action on an asset. 
Harrington v. Connor, 41 Nebr. 214, 70 
NW 911. 


{d] Purchaser of equity of re- 
demption at a receiver’s sale must 
redeem within the time allowed by 
statute. Pfeffer v. Kling, 58 App. 
Diva LO nso NXS -644) [att 17) UNS Ye 
668, 64 NE 1125]. 


{e] Purchaser of leasehold (1) 
which has been recorded must be 
deemed to have full knowledge of its 
existence and provisions. Brookfield 
v. Sharpe, 88 Md. 713, 41 A 1072. 
(2) He cannot remove certain chat- 
tels where the lease so _ provides. 
Brookfield v. Sharpe, supra 


{f] Purchaser of promissory note 
takes whatever rights the receiver 
had and may collect the full face of 
the note, although purchased at a dis- 
count. Cosmopolitan L. Ins. Co. y. 
Sheats, 20 Ga. A. 622, 93 SE 507. 


Nature of right and possession of 
receiver see supra §. 119. 


Connor, 51 


erty in its condition when sold.** 


Rights measured by decree. ; 
chaser’s right in property at a receiver’s sale is gov- 
erned by the order or decree of sale under which the . 
The instrument of conveyance execut- 
ed by the receiver can transfer only the interest in 
the property directed by the decree to be sold,°® and 
he cannot acquire any right or title in property which 


a Ne eT ee 


[§ 368 


The extent of a pur- 


.91. iiens and encumbrances see 
infra § 374. 

92. Voliva v. Cook, 262 Ill. 502, 
104 NE 711; Stram v. Jackson, 248 


Mich, 171, 226 NW 888. 


[a] Defense to mortgage.—W here 
a decree authorized a sale of the cor- 
porate assets by a receiver subject to 
a mortgage, the purchaser acquired 
no defense against the mortgagee not 
open to the corporation, Stram_ v. 
Jackson, 248 Mich. 171, 226 NW 888. 


93. Hirschfield v. Reading Finance, 
etc., Co., 9 Del. Ch. 344, 82 A 690. 


[a] Reason for rule.—‘In the ab- 
sence of some controlling or potent 
reason to the contrary, the Court hav- 
ing by its receivers sold certain claims 
which can be collected only by suits 
thereon, should give the purchaser of 
the claims that which the purchaser 
needs in order to realize upon the 
claims.” Hirschfield v. Reading Fi- 
AY etc., Co., 9 Del. Ch. 344, 347, 82 
A 690. 


94. Alvord v. Strickler, 10 Colo. 89, 
1 eos Ble 
95. Smith v. Murphy, 141 Ark. 410, 


216 SW 719; Sonken v. Gemmill, (Ind. 
A.) 151 NE 355; Riley v. Carter, 165 
N. C. 334, 81 SE 414. 


Irer v. Gawn, 99 Cal. A. 17, 277 
P 1053; Loney v. Penniman, 43 Md. 
130; Metz v. Buffalo, etc., R. Co., 58 
N.Y. 161, 17 AmR 201. 


[a] Sale of accounts receivable.— 
Where, pursuant to the order of court, 
the receiver conveyed to the purchas- 
er all accounts receivable as of a cer- 
tain date, accounts collected by the 
receiver after such date but prior to 
the sale pass to the purchaser. Chi- 
cago, etc., Line v. Wilmanns, 141 Wis. 
289, 124 NW 261. 


[b] Sale of bungalow does not 
pass other realty or personal estate. 


Irer’ vy. Gawnt 99 (Cale =Aw ieee c ot 
1053. 
[ec] Sale of tracks, fixtures, roll- 


ing stock, and franchises of a cor- 
poration does not vest the corporation 
as an entity in the purchasers and 


make them. stockholders. Metz v. 
Buffalo, ‘etes Ra'Con 58 INI. Glet7 
AmR 201. 

[d] Debts due by nonresidents 


pass to the purchaser of the firm’s as- 
sets, property, book debts, ete., under 
a sale thereof authorized by the court, 
and the purchaser will have such 
power to collect as can be conferred. 
by the sale of the receiver by the au- 
thority of the court; if the debts are 
voluntarily paid, the purchaser will 
hold the proceeds without accounting 
to the creditors of the firm, but if 
payment is refused and cannot be 
eoerced and it is beyond the power 
of the court to assist the purchaser 
by reason of any laws operating 
where the debtors reside, that would 
not divest the purchaser’s title under 
the receiver’s sale, although it might 
prevent his recovery. Loney v. Pen- 
niman, 43 Md. 130. 


{e] Failure of receiver to object. 
—Where a purchaser at a receiver’s 
sale took more material than the bill 
of sale called for, but the receiver did 
not demand return of, the excess, a 
subsequent purchaser of all the right, 
title. and interest of the receiver in 
and to all claims, demands, and causes 


Ge eee enna ciel Sea eae na 2 See ee a an ee OO CE 
For later cases, developments and changes in tie law see Annotations, same title and section number. 


§§ 368-371] 


the receiver sells in contravention of the order.®? 
The order or decree of sale is the purchaser’s “muni- 
ment of title—the contract made with him,’’®* and 
should not be changed after he has purchased in reli- 
ance thereon.?® 


Relation back. A deed executed and delivered 
by a receiver relates back to, and takes effect as of, 
the date of the receiver’s sale. 


[§ 369] (2) Covenants; Warranty of Title. In 
conformity to the general rule,? the receiver has no 
authority to make warranties as to either the title 
or quality of the goods to be sold,® nor is the debtor 
required to make any such warranty. The receiver 
need only convey such title as he has,® and because 
there is no warranty by the court, there is nothing to 
go back on if the buyer takes nothing.® 

[§ 370] (3) Rule of Caveat Emptor.7 In con- 
formity with the rules that a purchaser takes only 
such interest as the debtor had,® and that neither 
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the receiver nor debtor warrants the title,® it is gen- 
erally held that the rule of caveat emptor is applica- 
ble to a purchaser at a receiver’s sale,?° so that the 
purchaser takes the property subject to all defects 
and encumbrances of which on investigation he could 
have ascertained. However, the rule has been re- 
laxed in some jurisdictions to the extent that the pur- 
chaser need not under some circumstances accept an 
unmarketable title.*? 


Fraud or mistake. As in other judicial sales,!* the 
rule of caveat emptor is inapplicable where there is 
a showing of fraud or mutual mistake;!* and where 
misrepresentations of fact are made by the receiver 
and relied on by the purchaser to his detriment, he 
may sue the receiver in his personal capacity, as the 
warranty binds him personally,1® or he may seek 
timely rescission of the contract.1® 


[§ 371] (4) Estoppel To Deny Title.17 Although 
a purchaser generally takes only such title as the 


of action in favor of the insolvent 
company against certain enumerated 
persons, not including the first pur- 
chaser, has no right in conversion 
against the first purchaser for excess 
material. Ellis v. Feeney, etc., Bldg. 
Co., 187 App. Div. 481, 176 NYS 61 
[aff 230 N. Y. 465, 1830 NE 895]. 


97. Jackson v. Horton, 126 Ill. 566, 
21 NE 490; Illinois Steel Co. v. Preble 
Mach. Works, 116 Ill. A. 268 [aff 219 
Ill. 403, 76 NE 574]; Houts v. Sioux 
City Brass Works, 134 Iowa 484, 110 
NW 166; Charter Oak Stone, etc., Co. 
v. Rice, 106 La. 77, 30 S 321. 


{a] Thus, where an undivided part 
' of the property was sold in contra- 
vention of the order of court, the 
interest did not pass, but since the 
receiver was no longer in a position to 
select the particular interest which 
“was to have been set aside, a parti- 
tion. of the land would be ordered. 
Jackson v. Horton, 126 Ill. 566, 21 NE 
490. But see Koontz v. Northern 
Bank, /16)Wall. CU, S96, 24 a ved: 
465 (where a receiver, authorized to 
sell property on such terms as were 
best, sold the property, but failed to 
retain a lien where sold on credit as 
the decree required, and the court 
confirmed the sale on the belief that 
it was for cash, the title nevertheless 
passed to the purchaser, since the 
rights of innocent third persons in- 
. tervened). . 


[b] Order based on inventory or 
appraisal.—(1) Where both the peti- 
tion for an order of the sale of all 
the assets and the order based there- 
on showed on their face that only 
such assets aS were mentioned in an 
inventory were to be sold, the assets 
not embraced in an inventory did not 
pass to the purchaser. Illinois Steel 
Co. v. Preble Mach. Works, 116 Ill. A. 
268 [aff 219 Ill. 403, 76 NE 574]. (2) 
Goods ordered by a receiver of a mer- 
cantile establishment, but arriving 
after the sale in block of such es- 
tablishment as a going concern, not 
paid for, and not included in the ap- 
praisement on which the order of the 
sale was made, did not pass to the 
purchaser. Charter Oak Stone, etc., 
Go. v. Rice, 106 La. 77, 30 S 321. 


[c] Void decree.—A deed made in 
pursuance of a void decree giving the 
receiver of a corporation leave to sell 
timber is also void. Riley v. Carter, 
165 N. C. 334, 81 SE 414. 


98. Mercantile Realty Co. v. Stet- 
son, 120 Iowa 324, 94 NW 859. 


99. Central Trust Co. v. Wabash, 
etc., R. Co., 30 Fed. 332; Mercantile 
Realty Co. v. Stetson, 120 Iowa °324, 
94 NW 859. 


1. Koontz v. Northern Bank. 16 
Wall. (U. S.) 196, 21 L. ed. 465; Wag- 
ner v. White, 225 App. Div. 227, 232 
NYS 433 [app dism 251 N. Y. 540, 
168 NE 419]; Joy v. Midland State 
Bank, 26 S. D. 244, 128 NW 147, 28S. 
D. 262, 133 NW. 276. 


[a] Thus, where the purchaser is 
entitled to the deed to the property 
sold at a receiver’s sale, and failure 
to obtain it is due to the neglect of 
some one else, he holds equitable title 
and the deed relates back to the time 
it should have been delivered. Wil- 
ee v. New York Zinc Co., 29 F. (2d) 
167. 

2. See Judicial Sales § 117. 

8. General Electric Co, v. Inter- 
state Electric Co., 201 Mo. A, 22, 209 
SW 562; Fryar v. Hazelwood Holstein 
‘Farms, 97 Wash. 78, 165 P 1084. 


4. Cypress Lumber, etc., Co. v. 
Tillar, 73 Ark. 354, 84 SW 490. 
5. Cypress Lumber, etc., Co. ‘v. 


Tillar, supra; Fryar v. Hazelwood 
Holstein Farms, 97 Wash. 78, 165 P 
1084. 


6. Fryar vy. Hazelwood Holstein 


Farms, supra. 


a Abatement in price see supra § 
358. 


“Caveat emptor” 11 C. J. p 43. 
8. See supra § 368. 
9. See supra § 369. 


10. U. S—Shaura Silk Mills v. 
Waters Weisman Co., 297 Fed. 196. 


Ga.—Southern Cotton Mills” v. 
Ragan, 138 Ga. 504, 75 SE 611; Wal- 
ters v. Montgomery, 57 Ga. 501. 


Ill— Blanchard v. S. G. Gay Co., 
289 Ill. 418, 124 NE 616; Hanke v. 
Blattner, 34 Ill. A. 394. 


.Ky.—Thompson y. Brownlie, 76 SW 
1725925) Key 1 622. 


Minn.—Barron v. Mullin, 21 Minn. 
374 (both as to the title and the con- 
dition of the property). 


Mo.—General Electric Co. v. Inter- 
state Electric Co., 201 Mo. A, 22, 209 
SW 562. 


N. C.—Whitlock v. Auburn Lumber 
Co.,°152, N. C..192, 67. SE 504; Tate 
v. Davis, 152 N. C. 177, 67 SE 503. 


Wash.—Fall, ete., Fish Co. v. Point 
Roberts Fishing, etc., Co., 24 Wash. 
630, 64 P 792. 

ye S.—Grey v. Anderson, 50 N. S. 
399. 

See also Judicial Sales § 118. 


[a] Dlustrations.—(1) Where the 
fishing location of the insolvent cor- 
poration was sold by its receiver and 
purchased by plaintiff with knowl- 


edge that it was closer than allowed 
by law to another location retained 
by the corporation, such purchase 
from the receiver was subject to the 
rule of caveat emptor, so that the pur- 
chaser was not entitled to an injunc- 
tion restraining the operation of de- 
fendant’s trap. Fall, ete., Fish Co. 
v. Point Roberts Fishing, etc., Co., 24 
Wash. 630, 64 P 792. (2) Where the 
purchaser did not rely on the inven- 
tory and appraisement, but embraced 
an opportunity to examine the prop- 
erty and the bid was accepted, the 
rule of caveat emptor applied so that 
he was not entitled to abatement of 
the price for the receiver’s inability 
to deliver certain property contained 
in the inventory. Horner v. Continen- 
tal, ete., Trust, etc., Bank, 198 Fed. 
832, 117 CCA 474. (3) Where the 
purchaser failed to ascertain whether 
the receiver possessed a certain fran-- 
chise which he contracted to sell, the 
could not’have the sale set aside in 
the absence of fraud or mutual mis- 
take and especially where the pur- 
chaser was guilty of laches and failed 
to show an ability and offer to restore 
the status. Southern Cotton Mills v.. 
Ragan, 138 Ga. 504, 75 SE 611. 


11. See supra text and note 10. 


12. Mullen v. Bromley, 21 Colo. A. 
399, 122 P 66, 70. See also Judicial 


| Sales § 118. 


“The doctrine of caveat emptor has. 
no application to the conditions there 
presented. In the first place, it is the 
well-settled rule of courts of equity, 
that where the court, through its re- 
ceiver or other administrative officer, 
undertakes to sell real property un- 
der the orders of the court, in cir- 
cumstances implying the right of the 
purchaser to demand and receive a 
sound title, and the purchaser, in 
good faith, objects to accepting the 
deed and paying the purchase price 
offered, on the ground that the court 
is unable to make him a good title, as 
bargained for, the purchaser will not 
be compelled to complete his purchase 
and accept a title which is bad or 
clearly unmarketable.” Mullen v. 
Bromley, supra. 


13. See Judicial Sales § 119. 


14. Southern Cotton Mills v, Rag- 
an, 138 Ga. 504, 75 SE 611. 


15. Fryar v. Hazelwood Holstein 
Farms, 97 Wash. 78, 165 P 1084. 


16. Fryar v. Hazelwood Holstein 
Farms, supra. 


17. Cross references: 

Estoppel generally see Estoppel 21 
COARUE joy Gee 

Waiver of objections and estoppel 
see supra § 355. 
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debtor and receiver had,!8 a party claiming a right 
in the property in the hands of the purchaser may by 
his conduct be estopped from setting up such right.*® 

[§ 372] (5) Effect of Errors and Irregularities— 
While the rule is otherwise with 
respect to fundamental defects such as fraud or want 
of jurisdiction,2° mere errors and irregularities in 
the proceedings culminating in a sale and conveyance 
by a receiver will not affect the title of the purchas- 
er,21 and it has been held that the purchaser need 
not examine all the proceedings in the receivership,** 


but it is sufficient to see that the record on its face 
23 


(a) In General. 


is sufficiently complete to vest title. 


[§ 373] (b) Reversal or Vacation of Decree. 
in other judicial sales,24 the reversal or vacation of 
a decree for irregularity or error in the decree un- 
der which the sale was made will not invalidate the 
On the other hand, where 


title of the purchaser.?° 


18. See supra § 368. 
19. Williams v. New York Zinc Co., 
20) 2d). 612. Kirst. Trust, ete., 


Bank v. Southern Indiana R. Co., 195 
Fed. 330; Sonken v. Gemmill, (Ind. 
A.) 151 NE 355; McAllister v. Stumpp, 
etc., Co., 25 Mise. 438, 55 NYS 693. 


[a] Bule applied to a lienholder 
who acquiesced in the sale of the land 
free and clear of all liens. Sonken v. 
Gemmill, (Ind. A.) 151 NE 355. 


[b] Failure to assert rights at 
sale.—(1) That one may not stand by 
and permit a sale without asserting 
his rights, and thereafter seek to 
assert them to the injury of the pur- 
chaser, is too well established to re- 
quire citations. First Trust, ete., 
Bank v. Southern Indiana R. Co., 195 
Fed. 330. (2) Where, after the orig- 
inator of proprietary articles had 
assigned his rights therein, he trans- 
ferred, or attempted to transfer, the 
same rights to a corporation by which 
they were exercised, and the first as- 
signee was present at the sale of such 
rights by the receiver of the corpo- 
ration on its subsequent insolvency 
and made no attempt to assert his 
rights in the presence of the bidders, 
such first assignee was estopped from 
asserting that the purchasers ac- 
quired no title, and that such pur- 
chasers did not have imputed knowl- 
edge of want of title in the corpora- 
tion from the fact that they were 
stockholders thereof, the knowledge of 
the original assignor not being notice 
to them; and further, such purchas- 
ers did not have the sole proprietor- 
ship of such articles and would not 
be permitted to advertise such sole 
proprietorship. McAllister v. Stumpp, 
ete., Co., 25 Mise. 438, 55 NYS 533. 


[c] Laches.—Claimant of  part- 
nership property sold at 4 receiver’s 
sale twelve years before, in which sale 
he acquiesced, waived his right to 
question the sale on the ground that 
the receiver filed no bond. Williams 
v. New York Zine Co., 29 F. (2d) 167. 

20. See Judicial Sales §§ 119, 126. 

21. U. S.—Koontz v. Northern 
Bank, 16 Wall. 196, 21 L. ed. 465; At- 
water v. Community Fuel Corp., 291 
Fred. 686. 


Ida.—Pocatello First Nat. Bank vy. 
Bunting, 7 Ida. 387, 63 P 694. 


Ky.—Thompson vy. Brownlie, 76 SW 
172, 25 KyL 622; Brand v. Gaylord 
Tron, ‘ete:, Co., 9 Ky. Op. 795. 


Okl.—Wagoner Oil, etc., Co: v. Mar- 
low, 1387 Okl. 116, 278 P 294. 


Tex.—Spence v. State Nat. Bank, 
(Commn, A.) 5 SW 754 [aff (Civ. A.) 


294 SW 618]. 
Wash.—Nisbet v. 


Great Northern 
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Clay Co., 41 Wash. 107, 88 P 15. 


22. Wagoner Oil, ete., Co. v. Mar- 
low, 137 Okl. 116, 278 P 294. 


23. Koontz v. Northern Bank, 16 
Wall. (U. S.) 196, 21 L. ed. 465; Spence 
v. State Nat. Bank, (Tex. Commn., A.) 
5 SW (2d) 754 [aff (Civ. A.) 294 SW 
618]. 


[a] What purchaser need examine. 
—It is sufficient for the purchaser 
to see that there is a suit in equity, 
or was one, in which a receiver of the 
property was appointed, that a sale 
was made under such authority, that 
the sale was confirmed, and that the 
deed accurately described the prop- 
erty sold. Koontz v. Northern Bank, 
16 Wall. (U. S.) 196, 21 L. ed. 465. 


24. See Judicial Sales § 127. 
25. Williams v. New York Zinc 
Cos 2297 E20) 6s Lutey wa Clarks 


31 Mont. 45, 77 P 305, 84 P 73; Weeks 
v. Weeks, 106 N. Y. 626, 13 NE 96; 
Threadgill v. Colcord, 16 Okl. 447, 85 
Pars. 


{a] Failure to file receiver’s bond. 
—His failure to file a bond was not 
jurisdictional the neglect was 
an irregularity, which did not affect 
the validity of the proceedings ... 
or of the title acquired by the pur- 
chaser at the receiver’s sale.” Wil- 
liams v. New -York Zinc Co., 29 F. 
(2d). 167, 170. 


[b] Purchaser as plaintiff.—Al- 
though a purchaser at a receiver’s 
sale was also plaintiff in the receiver- 
ship, he could not avail himself of 
mere irregularities to avoid payment 
of the purchase price. Threadgill v. 
Colcord, 16 Okl. 447, 85 P 703. See 
also Judicial Sales § 86 text and note 
a7. But compare Judicial Sales § 
127 text and note 8. 


26. Riley v. Carter, 165 N.C: 334, 
81 SE 414. 


[a] Void order.—Where, on appeal 
from orders appointing a receiver and 
authorizing a sale of certain of corpo- 
rate property, Such orders are re- 
versed as void for want of jurisdic- 
tion, and all proceedings thereunder 
are set aside, it is held that the appeal 
by the corporation constituted an 
election to have the property re- 
stored to it or applied to its benefit, 
that the property might thereafter 
be subjected to judgments against it, 
and that the purchaser can recover 
the purchase money after the prop- 
erty had been so subjected to the 
payment of corporate debts. Lutey v. 
Clark, 31 Mont. 45, 77 P 305, 84 P 73. 


{[b] Collateral attack.—A collateral 
attack on receivership proceedings 
must be based on jurisdictional de- 
fects. Errors and irregularities can 


[§§ 371-375 


the decree is vacated for lack of jurisdiction, the 
purchaser can obtain no title,?® and he is entitled 
to the return of the purchase money paid.*7 


[§ 374] ce. Liens and Encumbrances—(1) Prior 
Encumbrances?*—-(a) In General. As in other ju- 
dicial sales,2® while the general rule is that the pur- 
chaser takes the property subjeet to prior hens and 
encumbrances,?° the matter may be controlled by 
statute,*! or by the order or decree of sale.*? 


[§ 375] (b) Taking Subject to Encumbrances. 
While, as in other judicial sales,?* the general rule 
is that the purchaser takes the property subject to 
whatever liens and encumbrances exist against the 
property at the time the receiver was appointed,** 
whether the property is sold expressly subject to en- 
cumbrances?° or is sold without mention of lens and 
encumbrances,°° and while generally the purchaser 
may question the validity of the encumbrances on 


be cured only by direct attack in the 
proceedings. Threadgill v. Colcord, 
Mie ee 447, 85 P 703. See also supra 


27. Lutey v. Clark, 31 Mont. 45, 77 


P3056 04 bale. Isee ualsoesupran ss 
359-360. 
28. Abatement of price by reason 


of see supra § 358. 


29. See Judicial Sales § 120. 

30. See infra § 375 note 34. 

31. See statutory provisions. 

32. See infra § 376. 

[a] To obtain payment of indebt- 


edness existing against the receiver 
whether incurred prior to, or during, 
the receivership, the creditor should 
file his claim in the receivership pro- 
ceedings. Chicago Great Western R. 
Co. v. McCaffrey, 178 Iowa 1147, 160 
NW 818. 


33. See Judicial Sales § 121. 

34. See infra text and notes 35, 36. 

35. Brown v. Wabash R. Co., 96 
Ill. 297; Federal Trust Co. v. Bristol 


County St. R. Co., 222 Mass. 35, 109 
NE 880; Bermea Land, ete., Co. v. 
ewe 20 Tex. Civ. A. 655,850 SW 
131, 


36. U. S—Home Trust Co. v. Mil- 
ler Petroleum Co., 27 F. (2d) 748. 


Tll.—Weill v:. Zacher, 92 Tl. A, 296. 


Ind.—State v. Skinner, 81 Ind. A. 
1, 142 NE 387. 


Md.—Hayes vy. Armstrong, 145 Md. 
268, 125 A 610. 


Mass.—Federal Trust Co. v. Bristol 
County St. R. Ca., 222 Mass. 35, 109 
NE 880. 


Mich.—Stram v. Jackson, 248 Mich. 
171, 226 NW 888. 


Mo.—Davis v. Morgan Fdy. Co., (A.) 
23 SW (2d) 231. 


N,. J.—Cashin v. Alamac Hotel Co., 
98 N. J, Hq. 482, 181 A 117; Hacken- 
sack Water Co. v. De Kay, 36 N. J. 
Eq. 548. 


N. Y.—Matter of Coleman, 174 N. 
Y. 373, 66 NE 983; Mayer v. Burr, 
133 App. Div. 604, 118 NYS 203. 


Tex.—Edinburg Irr. Co. v. Paschen, 
(Commn. A.) 235 SW 1088 [aff (Civ. 
A.) 223 SW 329]; Houston, ete., R. 
Co. v. Ennis, (Ciy.) A.) 201 °Sw +256 
{certiorari den 252 U. S. 583 mem, 40 
SCt 393 mem, 64 L. ed. 728 mem, writ 
of error dism 256 U. S. 684 mem, 41 
SCt 622 mem, 65 L. ed. 1171 mem]. 

But see Scott v. Farmer’s Nat. 
Bank, 97 Tex. 31, 75 SW 7, 104 AmSR 
835 (where the inference is that, un- 
less a decree specifically reserves 
liens, a sale eliminates them). 


[a] Reason for rule.—‘A receiver 


ee ee ae a ee ee ee Se ore 
For later cases, developments an'‘d changes in the law see Annotations, same title and section number. 


§§ 375-376] 


the same grounds available to the debtor,®” it has 
been held that a purchaser cannot set aside a mort- 
gage as an illegal preference where the receiver failed 
to take steps to do so and sold subject to the mort- 


gage.° 
Effect of recording acts.*° 


of a lien has not been recorded.*1 


is not a bona fide holder; therefore a 
purchaser at receiver’s sale cannot 
be a bona fide purchaser, because he 
takes only the rights of the receiver, 
who in turn takes only the rights of 
the insolvent.” Stram v. Jackson, 248 
Mich. 171, 226 NW 888, 892. 


[b] Rule applied to: (1) Judg- 
ment lien. Matter of Coleman, 174 N. 
Y. 373, 66 NE 983. (2) Vendor’s lien. 
Davis v. Morgan Fdy. Co., (Mo. A.) 
23 SW (2d) 231. 


[ec] MNiustrations.—(1) A purchas- 
er of corporate property at a receiv- 
er’s sale for a price far below its ac- 
tual value, and with knowledge of a 
higher bid by the bondholders to pro- 
tect their mortgage, would be as- 
sumed to have made his bid subject 
to the bondholders’ equities. Adams 
v. Lambertville Heat, etc., Co., 84 N. 
J. Eq. 96, 92 A 602 [aff 84 N. J. Eq. 
499, 95 A 609]. (2) A purchaser of 
an irrigation system in receivership 
is charged with existing covenants 
of the company to furnish water. 
Edinburg Irr. Co. v. Paschen, (Tex. 
Commn. A.) 235 SW 1088 [aff (Civ. 
A.) 223 SW 329]. See also Covenants 
Son (3) On the dissolution of a 
corporation, a receiver’s sale of all 
his right, title, and interest does not 


affect prior valid liens. Mayer v. 
Burr, 133 App. Div. 604, 118 NYS 
203. (4) Under a statute giving the 


court power to order the sale of the 
property of , insolvent corporations 
frée of encumbrances, a sale by a 
receiver under an order which makes 
no mention of prior liens and encum- 
brances is held to transfer the prop- 
erty to the purchaser subject to the 
lien of whatever encumbrance may be 
upon it, with the right of the pur- 
chaser to contest the validity of ap- 
parent encumbrances either with re- 
spect to their legal existence or the 
amount due upon them, and the re- 
ceiver can impose no other conditions. 
Hackensack Water Co. v. De Kay, 36 
N. J. Eq. 548. 


{[d] Certain liens not mentioned.— 
“The fact that the final decree orders 
a sale subject to’ certain liens does 
not have the effect of divesting the 
liens of existing judgments not re- 
ferred to therein.’”” Matter of Cole- 
man, 174 N. Y. 373, 382, 66 NE 983. 


37. Weill v. Zacher, 92 Ill. A. 296; 
Federal Trust Co. v. Bristol County 


St. R. Co., 222 Mass: 35, 109 NE 880; 
Hackensack Water Co. v. De Kay, 36 
N. J. Eq. 548; Rogers v. Southern 
Pine Lumber Co., 21 Tex. Civ. A. 48, 
51 SW 26. 

[a] Illustrations.—(1) Although 


the purchaser took subject to a prin- 
cipal mortgage, he was not estopped 
to deny the validity of a supplemental 
mortgage not referred to by the de- 
eree of sale. Federal Trust Co. v. 
Bristol County St. R. Co., 222 Mass. 
35, 109 NE 880. (2) In a creditor's 
suit against an insolvent corporation, 
the purchaser at a sale of the corpo- 
rate assets made under an order of 
the court occupied the same position 
as a creditor and might question the 
validity of a chattel mortgage on the 
property as against creditors, al- 
though a receiver as representative 
of the insolvent could not reach as- 
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It has been held that 
a purchaser takes subject to a mortgage, although not 
recorded as required by statute,*° but the contrary 
has apparently also been held where an assignment 
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[§ 376] (c) Taking Free from Encumbrances. 
a proper case the court may order the sale of the 
property free from liens and encumbrances in the 
exercise of its equitable powers,*? or by force of stat- 


[53 C.J.] 225 


In 


ute,#2 but since the proceedings in the receivership 


sets of the insolvent which equitably 
should be subjected to the payment 
of his debts but which had been 
fraudulently placed by the insolvent 
beyond the réach of the law. Weill 
v. Zacher, 92 Ill. A. 296. (3) In pro- 
ceedings instituted by an unsecured 
creditor of an insolvent corporation, 
to which the trustee and beneficiaries 
of a trust deed were not made parties, 
the purchasers at a sale of the prop- 
erty by a receiver under an order to 
sell without prejudice to persons 
claiming any interest in the prop- 
erty and directing conveyance of the 
interest which the corporation had at 
a time subsequent to the execution of 
the trust deed were permitted to ques- 
tion the validity of the trust deed 
because it was a preference by an 
insolvent corporation, it being held 
that the recitals as to the trust deed 
in the order of sale were merely to 
show that no issue as to its validity 
had been determined. Rogers. v. 
Southern Pine Lumber Co., 21 Tex. 
Civ. A. 48, 51 SW 26. 


{b] On application for distribution 
of the proceeds of the sale, the valid- 
ity and extent of a lien may be de- 
termined. Cashin v. Alamac Hotel, 98 
Ngee ately ZA, BIBI NY Ge 


{[c] Prior unauthorized lease.— 
Smith v. Murphy, 141 Ark. 410, 216 
SW 719. 

38. Richards v. Halliday, 112 Fed. 


86; 50 CCA 133 [aff 92 Fed. 798]. 
39. See Judicial Sales §§ 119, 128. 


40. Stram v. Jackson, 248 Mich. 
171, 226 NW 888. 


41. See Kinney v. North Memphis 
Sav. Bank, 178 Ark. 716, 11 SW (2d) 
486 (where a purchaser at a receiv- 
er’s sale of the property subject toa 
vendor’s lien in the hands of a debtor, 
properly recorded, took free of such 
lien, where the vendor assigned notes 
whieh the lien secured, but the lien 
was not assigned of record as required 
by statute, and the vendor, without 
the assignee’s consent, executed a 
written release of the lien of record 
to the receiver). 


42. Black v. Manhattan Trust Co., 
213 Fed. 692. 


Sale free from encumbrances see 
supra § 328. 


43. See statutory provisions. 


[a] Assignment of reversion in 
leasehold.——Under an act authorizing 
a sale of property of an insolvent cor- 
poration free of all encumbrances, 
provided the sale should not affect the 
rights of the creditors of the corpora- 
tion to receive their distributive 
shares. of the proceeds nor invalidate 
any existing liens made by the cor- 
poration or ‘‘assignment thereof,” it 
was held that the latter clause had 
reference to the assignment by the 
lessee and not to the assignment by 
the lessor and did not preclude the 
purchaser of the property at the re- 
ceiver’s sale to claim rents under a 
lease of a part of the property as 
against one claiming under an assign- 
ment of the reversion by the corpo- 
ration before the receiver was ap- 
pointed. Fish.v. Potts, 8 N. J. Eq. 
2g, [Latiss IN. J. a.-909]. 


are not in rem,** such hens and encumbrances can- 
not be divested or affected by a sale as against 
strangers to the record.*® 
jurisdiction of the parties, may, with*® or with- 


But the court, having 


[b] Partition statute permitting 
the sale of lands free of all liens is 
not applicable to the dissolution of 
a corporation on the ground of in- 
solvency. Matter of Coleman, 174 N. 
YA313, 166) NEP OSse 


44. See supra § 3. 


45. U. S.—Home Trust Co. v. Mil- 
ler Petroleum Co., 27 F. (2d) 748; 
Real Est. Loan Co. v. Brown, 23 F. 
(2d) 329; Black v. Manhattan Trust - 

o., 213 Fed. 692. 


Ga.—Empire Cotton Oil Co. v. Park, 
147- Ga. 618, 95 SE 216; Denny v. 
Broadway Nat. Bank, 118 Ga. 221, 44 
SE 982; McLaughlin v. Taylor, 115 
Ga. 671, 42 SE 30. 


Ind.—Martin v. Adams Brick Co., 
180 Ind. 181, 102 NE 831; Dann Mfg. 
Cov, vi | Parkhurst 125 Sind 3eiieee2e 
Ae 347; Lorch v. Aultman, 75 Ind. 


Iowa.—Mercantile Realty Co. v. 


Stetson, 120 Iowa 324, 94 NW 859; 
Snow v. Winslow, 54 Iowa 200, 6 
NW 191. 


Miss.—Cashin v. Murphy, 132 Miss. 
834, 96 S 747. 


N. Y.—People v. New York Bldg.- 
Loan Banking Co., 189 N. Y. 2338, 82 
NE 184; In re Coleman, 174 N.Y. 
373, 66 NE 983; Mayer v. Burr, 133 
App. Div. 609, 118 NYS 203. 


Oh.—Gates v. Merchants’ Banking, 
etc, ‘Coy (22) Ohe Cir. Cri 4a LO hs 
Cir, Dees W2i, 


Pa.—Foster v. Barnes, 81 Pa. 377. 


Tex.—Scott v. Farmers’, etc., Nat. 
Bank, 97 Tex. 31, 75 SW 7, 104 AmSR 
835; Edinburg Irr. Co. v. Paschen, 
(Commn, A.) 235 SW 1088 [aff (Civ. 
A.) 223 SW 329]. 


[a] Illustration.—Where a judg- 
ment creditor levied on personal prop- 
erty, a sale of the property in a sub- 
sequent receivership to which the 
creditor was not a party would not 
divest the judgment lien. Dann Mfg. 
se v. Parkhurst, 125 Ind. 317, 25 NE 


{b] Lienholder can maintain in- 
dependent action on his lien after the 
sale of the property in receivership 
in which he was not a party. Cam- 
REAR v. ee 4d Tex yi Civi Are 90) 


[ce] a he process necessary.— 
Landowners having permanent water 
rights under a contract with an ir- 
rigation system did not forfeit their 
rights by the failure to file their 
claims where they were not served 
by proper process, but only by a no- 
tice in the newspapers’ requiring 
every one interested to assert their 
rights, and a sale of the system free 
from contract rights did not bind 
them. Edinburg Irr. Co. v. Paschen, 
(Tex. Commn. A.) 235 SW 1088 [aff 
(Civ. A.) 223 SW 329]. 


46. See statutory provisions. See 
also New Orleans v. Peake, 52 Fed. 
74, 2 CCA 626 (construing La. Rev. 
St. § 3147). 

[a] Taxes.—Under a statute re- 
quiring the court on distribution of 
the proceeds of a receiver’s sale to or- 
der the payment of all taxes, penal- 
ties, and interest due on the property 
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out#? statutory authority to that effect, order the 
sale free from liens and encumbrances then existing, 
and the purchaser is entitled to their removal,*§ 


[§ 377] (d) Waiver of Encumbrance. Although 
the failure of a lienholder to file his claim in the re- 
ceivership to which he is not a party will not bar his 
lien,*? notwithstanding an order of court to the con- 
trary,°° it is very generally held that he may waive 
his lien against the property by filing his claim in 
the receivership;°! but there is authority to the con- 


trary.°? 


[§ 378] (e) Estoppel To Assert Lien or Encum- 
A lienholder, even though not a party to 
the receivership, may by his conduct estop himself 
from asserting his lien against the property in the 


brance. 


hands of a purchaser.** 


sold, a purchaser at such sale, in the 
absence of special agreement, Is en- 
titled to have payment from the pro- 
ceeds of the sale of all taxes, etc., ex- 
isting at the time of the sale. Sand- 
heger v. Banner Brewing Co.. 8 Oh. 
S&CP 592, 6 OhNP 410. 


47. See supra § 328. 
Equity §§ 845-861. 


48. Empire Cotton Oil Co. v. Park, 
147 Ga. 618, 95 SE’ 216; Pilliod v. 
Angola R., etc., Co., 46 Ind. A. 719, 
91 NE 829; McBride v. United Irr. 
Co., (Tex. Civ. A.) 211 SW 498 [reh 
den (Civ. A.) 213 SW 988]. See 
Brookfield v. Sharpe, 88 Md. 713, 41 
A 1072 (a purchaser cannot com- 
plain where the court ratified the sale 
on the theory that claims either had 
peek: or would be, paid by the receiv- 
er). 

[a] Hasements.—A purchaser at a 
receiver’s sale of an irrigation plant 
takes free of adjacent landowners’ 
easements where the sale so decrees. 
McBride v. United Irr. Co., (Tex. Civ. 
A.) 211 SW 498 [reh den (Civ. A.) 213 
SW 988]. 


[b] Representations of auctioneer 
at a receiver’s sale were true and did 
not operate as a fraud on the purchas- 
er so as to constitute a defense to an 
action on a mortgage given to secure 
the purchase money where the auc- 
tioneer announced that the land was 
free from encumbrances, the fact be- 
ing that prior to the sale the land 
had been levied on by judgment and 
fieri facias against a former vendor 
and the claim cause was then pend- 
ing, but on the trial of such case the 
jury returned a verdict that the land 
was not subject but was the property 


‘See also 


of the receiver’s estate. Walter v. 
Montgomery, 57 Ga. 501. 
{c] Recourse of lienholder.— 


Where a contract between a receiver 
and purchaser contemplated passing 
of the property free of liens, although 
the order of the sale did not so pro- 
vide, and the price paid was on the 
assumption that no lien existed, re- 
course by the lienholder ‘may be 
against the proceeds in the hands of 
the receiver, and he need not follow 


the property. Novar v. Fourth St. 
Bargain Store Co., (Del. Ch.) 145 A 
Ie). 


Lien transferred to proceeds see in- 
fra § 421. 


49. Gates v. Merchants’ Banking, 
ete. 1Co,waznOn, Cir. Ct. 724, 11 ‘Oh. 
Cir, Dee. 721. 


[a] Illustration.—An assignee of 
a chattel mortgage, not a party to the 
receivership, may replevy the prop- 
erty from a bona fide purchaser at 
the receiver’s sale, and is not com- 
pelled to present his claim tc the re- 
teiver and be paid out of the funds 
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[§ 379] (2) Subsequent Encumbrances. In con- 
formity to the general rule,®4 ordinarily: after the 
acerual of the receiver’s title an encumbrance cannot 
be acquired against the property which will affect 
the title of the purchaser at the receiver’s sale;°> and 
hence the title of: the purchaser is superior to a lien 
of an execution®® or a judgment®? procured during 
the receivership. 
utory provisions, property in the hands of a purchas- 
er may be subjected to the lien of a judgment arising 
out of a cause of action during the receivership.** 


On the other hand, in view of stat- 


[§ 380] d. Liability of Purchasers®®—(1) In Gen- 


eral. 


Ordinarily, when property is sold by a receiver 
under the orders of the court, charges against the 
assets of the estate can be asserted only against the 
receiver, and the property passes to the purchaser 


free from claims against the receiver,®® and this is 


arising from the sale of the mort- 
gaged property. Gates v. Merchant’s 
Banking, etc., Co,, 22 Oh. Cir. Ct. 724, 
{PVOhO Cir MDeewt2 12 

50. Texas Pac. R. Co. v. Johnson, 
76 Tex. 1421, 13 SW 463 [aff 151 U.S: 
81, 14 SCt 250, 38 L. ed. 81]; Edin- 
burg Irr. Co, v. Paschen, (Tex. Commn. 
A.) 235 SW 1088 [aff (Civ. A.) 223 
SW 329]; Central Coal, etce., Co. v. 
Southern Nat. Bank, 12 Tex. Civ. A. 
334, 34 SW 383. 


51. Sonken v. Gemmell, (Ind. A.) 
151 NE 355; Mercantile Realty Co. v. 
Stetson, 120 Iowa 324, 94 NW 859; 
Nelson v. Jenks, 51 Minn, 108, 52 NW 
1081; Mayotown Lumber Co. v. Nac- 
ogdoches Grocery Co., (Tex. Commn. 
A.) 236 SW 704 [aff (Civ. A.) 221 
SW 644]; Settegast v. Houston, etc., 
Rees 38° Tex, Civ. A. 623, 87 SW 


. [a] Reason for rule.—‘“‘Of course, 
the receiver’s possession was subject 
to all valid and existing liens; but 
when Stetson filed his claim with the 
receiver, and appeared to the applica- 
tion to sell, he elected to rely on ap- 
propriate orders for the distribution 
of the proceeds of the sale, rather 
than upon his attachment lien, and 
is bound by his election.” Mercantile 
Realty Co. v. Stetson, 120 Iowa 324, 
330, 94 NW 859. 


[b] “Well considered case.—Mayo- 
town Lumber Co. v. Nacogdoches 
Grocery Co., (Tex. Commn. A.) 236 
SW 704 [aff (Civ. A.) 221 SW 644]. 


52. Davis v. Morgan Fdy. Co., (Mo. 
A.) 28 SW (2d) 231. 


53. Martin v. Adams Brick Co., 
180 Ind. 181, 102 NE 831. 


[a] Acceptance of dividend on 
claim.—The acceptance of a dividend 
from the receiver will estop the lien- 
holder from asserting his lien or ques- 
tioning the order of the court. Mar- 
tin v. Adams Brick Co., 180 Ind. 181, 
102 NE 8381. 


54. See Judicial Sales § 125, 


55. Brockert v. Iowa Cent. R. Co., 
93 Iowa 132, 61 NW 405; Watkins v. 
Minnesota Thresher Mfg. Co., 41 Minn, 
150, 42 NW 862; Chautauque County 
Bank v. White, 6 N. Y. 236, 57 AmD 
442; Texas Trunk R. Co. v. Lewis, 81 
Tex. 1, 16 SW 647, 26 AmSR 776. 


{a] Iustration.— Where, on a bill 
by a judgment creditor to set aside 
the fraudulent conveyance of the 
debtor’s land, the court directed the 
debtor and ‘his grantee to convey the 
lands to a receiver and ordered the re- 
ceiver to sell, it was held that the pur- 
chaser acquired the title and interest 
which the debtor had in the lands at 
the time of his conveyance to the re- 
ceiver as against a judgment subse- 
quently procured and docketed. Chau- 
tauque County Bank v. White, 6 N. Y. 


For later cases, developments anid changes in the law see Annctations, 


236, 57 AmD 442. 


[b] Estoppel of purchaser at re- 
ceiver’s sale.—An ‘honest although 
mistaken opinion of the law will not 
operate as an estoppel on the pur- 
chaser at the receiver’s sale as against 
a judgment creditor whose judgment 
is not a lien. And where such pur- 
chaser, before the sale, insisted in a 
letter to the receiver that the real 
estate to be sold would be worth 
nothing above the judgments that 
were liens on it, and probably ex- 
pressed the same opinion to the re- 
ceiver at the sale, but not in the pres- 
ence of the purchasers, and assuming 
that he informed the receiver that the 
particular judgment in question was 
a lien on the premises, in the absence 
of an allegation that he was influ- 
enced by improper motives or that the 
opinion was not that ‘honestly en- 
tertained by him, and the opinion 
being one not declared to the judg- 
ment creditors or on which they nei- 
ther did nor omitted to do anything, 
the judgment creditor is not entitled 
to establish his title under a sale by 
the sheriff under the judgment as 
against the purchaser at the receiv- 
er’s sale. Chautauque County Bank v, 
White, 6 N. Y. 236, 57 AmD 442. 

Acquiring liens after appointment 
see supra § 152. 


56. Texas Trunk R. Co. v. Lewis, 81 
Tex. 1,16 SW 647, 26 AmSR 776. 


57. Chautauque County Bank v. 
White, 6 N. Y. 236,57 AmD 442; Texas 
Trunk R. Co. v. Lewis, 81 Tex. 1, 16 
SW 647, 26 AmSR 776. 


[a] Tax liens.—(1) Generally. See 
Judicial Sales §§ 123, 124. (2) Under 
New Jersey act of 1917, providing that 
assessments for local improvements 
shall be a lien on confirmation of the 
assessment, a purchaser of the prop- 
erty free of all liens and encumbranc- 
es takes subject to the lien of a spe- 
cial assessment where the assessment 
was confirmed after the sale. Murray 
Rubber Co. v. Wood, 11 F. (2d) 528. 


58. See statutory provisions; and 
Watkins v. Robinson, (Tex. Civ. A.) 
271 SW 284. 


Cat As to encumbrances on proper- 
erty: 
Existing see supra §§ 374-378. 
Subsequent see supra § 3879. 

60. U. S.—First Trust, ete, Bank 


en ee Indiana R. Co., 195 Fed. 


Ala.—Barnett v. Alabama ‘Power 
Co., 213 Ala. 18, 104 S 131. 


open ee onem v. Miller, 54 Ill. A, 
325. 

Iowa.—Chicago Great Western R. 
Co. v. McCaffrey, 178 Iowa 1147, 160 
NW 818; Brockert v. Iowa Cent. R, 
Co., 98 Iowa 182, 61 NW 405. 


same title and section number. 


= 
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true even though the debtor is the purchaser;*! the 
fact that he takes property subject to a lien®? will 
not render him personally liable for the indebtedness 
in the absence of an assumption of the obligation.*® 


Purchaser is personally liable, however, where as 
a condition of the sale he assumes an obligation ei- 
ther secured or unsecured,®* and such condition may 
arise by virtue of the terms of the contract of pur- 
chase,°® or by the statute governing the terms of the 
sale,°® or under the decree of the court by which 
If the purchaser undertakes 
and agrees to pay the receiver such sums as may be 
found due him for compensation and indebtedness 
incurred in the receivership, he must abide by the 
finding of the court as to such sums.°®8 
purchaser agrees with a receiver to share the profits 
from the purchase of property at the receiver’s sale, 


the sale is ordered.%? 
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Where the 


he is jointly and severally liable with such receiver 


N. Y.—Schwartz v. Cahill, 220 N. Y. 
174, 115 NE 451. 


Tex.—Ryan v. Hays, 62 -Tex. 42; 
Hicks v. International, etce., R. Co., 62 
Tex. 38; Abilene Light, etce., Co. v. 
Clack, 58 Tex. Civ. A. 129, 124 SW 201; 
Hutchinson vy. International, ete., R. 
Co., (Civ. A.) 111 SW 1101 frev_on 
other grounds 102 Tex. 471, 119 SW 
85]; Howe v. St. Clair, 8 Tex. Civ. A. 
101, 27 SW 800. 

Wis.—Emerson v. 

, Wis. 167, 84 NW 186. 

[a] Personal liability on judg- 
ment.—After title to the property of 
a corporation is passed to a new com- 
pany under foreclosure proceedings, 
the latter company is not liable fora 
judgment obtained against the first 
company and its receiver, although 
the receiver did not turn over the 
property and obtain his discharge un- 
til after the judgment was rendered 
and at that time had in his hands and 
turned over to the new company mon- 
ey sufficient to pay the judgment. If 
the funds in the hands of the receiver 
after recovery of the judgment were 
available for the payment thereof, it 
was the judgment creditor’s duty to 
make proper application to the court 
in the receivership proceedings, and, 
having failed to do this, he cannot be 
heard to say that the new company 
should pay him. Brockert v. Iowa 
Cent. R. Co., 93 Iowa 132, 61 NW 405. 


61. Ryan v. Hays, 62 Tex. 42; 
Howe v. St. Clair, 8 Tex. Civ. A. 101, 
27 SW 800. 

62. Taking subject to lien on prop- 
erty see supra § 375. 

63. Federal Trust Co. v. Bristol 
County St. R. Co., 222 Mass. 35, 109 
NE 880; Harvey v. Kinston Knitting 
Co., 197 N. C. 177, 148 SH 45. See also 
Mortgages § 745. 

64. U. S.—International-Great 
Northern R. Co. v. Bexar County Dist. 
Ct. Clerk, 4 F. (2d) 19 [writ of error 
dism 269 U.S. 593, 46 SCt 23, 70 L. ed. 
429]; Gray v. Grand Trunk Western 
R. Co., 156 Fed. 736, 84 CCA 392 [cer- 
tiorari den 207 U. S. 594 mem, 28 SCt 
260 mem, 52 L. ed. 356 mem]. 

Ala.—Alabama Tract. Co. v. Selma 
Trust, etc., Bank, 213 Ala. 269, 104 S 
517. 

Colo.—Willson v. Colorado, etc., R. 
Co., 57 Colo. 303, 142 P 174. 

Ill.—Brown v. Wabash R. Co., 
TE PAD 

Ind.—Sonken v. Gemmell, (A.) 151 
NE 355. 

Iowa.—Mendenhall v. Chicago Great 
Western R. Co., 155 Iowa 236, 135 NW 
620. 

Mass.—Federal Trust Co. v. Bristol 
County St. R. Co., 222 Mass. 35, 109 
NE 880. 


Schwindt, 108 


96 


Mo.—Shaughnessy v. Davis Sewing 
Mach, Co., (A.) 254 SW 713. 


N. Y.—Equitable Trust 
Childs, 148 NYS 17. 


Wash.—Burgess v. Peth, 79 Wash. 
298, 140 2 351). 


Commevs 


Wis.—Zwietusch y. Luehring, 156 
Wis. 96, 144 NW 257. 
[a] Presentation of claims.—A 


purchaser agreeing to pay all existing 
liabilities of receivership is entitled to 
protection of the court against unjust 
and improper demands, and the court 
must require such demands presented 
for allowance. Jesup v. Wabash, etc., 
R. Co., 44 Fed. 663. 


[b] Action against purchaser.— 
Where, by the local law, the obliga- 
tion assumed by a purchaser from a 
receivership who assumes liability is 
one of direct liability and not merely 
equitable for the payment of claims 
chargeable against the property, such 
local law fixes the nature of the cause 
of action for the enforcement of the 
liability in a federal court, and an ac- 
tion at law may be maintained in such 
court against the purchaser alone to 
recover for a personal injury for 
which the property in the hands of the 
receiver was chargeable. Gray v. 
Grand Trunk Western R. Co., 156 Fed. 
736, 84 CCA 392. 


65. Mendenhall v. Chicago Great 
ester R. Co., 155 Iowa 236, 185 NW 


[a] Terms of contract govern.—A 
purchaser agreeing’ to pay a certain 
sum for taxes cannot be held for a 
greater sum on discovery that the re- 
ceiver erred in the computation of the 
amount. Equitable Trust Co v. 
Childs, 1483 NYS 17. 


[b] Tax lien created after bid.— 
A purchaser is required to pay the 
taxes on the property attaching after 
his bid, but before delivery of the deed 
under the terms of a sale that all tax- 
es, etc., which at the time of the sale 
are liens on the property, are to be 
allowed out of the purchase price, the 
date of the sale being the time the 
property is bid in rather than the time 
the deed is delivered. Wagner v. 
White, 225 App. Div. 227, 232 NYS 
Vit Peaks dism 251 N. Y. 540, 168 NE 
S 3 


66. International-Great Northern 
R. Co. v. Bexar County Dist. Ct. Clerk, 
4 F. (2d) 19 [writ of error dism 269 
U.S. 593, 46 SCt 23, 70 L. ed. 429]. 


67.. Alabama Tract. Co. v. Selma 
Trust, etc., Bank, 213 Ala. 269, 104 S 
517. 

[a] Compliance with order.—Pur- 
chasers of property of an insolvent 
railroad, sold under order of the fed- 
eral court, were under no obligation 
to pay any indebtedness of the road, 
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for all the profits resulting from the transaction.°® 


[§ 381] (2) For Failure To Complete Purchase. 
Since a bidder becomes a purchaser on the acceptance 
of his bid by the officer at the sale, it would seem, 
under a rule elsewhere stated,*° that he could be 
held lable in damages for failure to complete his bid, 
although there is authority to the effect that a bidder 
is not liable in damages for a breach of contract for 
the difference between his bid and a subsequent bid 
at a resale, where the sale at which his bid was made 
was not confirmed.’ 


[§ 382] e. Redemption.’? As in the case of other 
judicial sales,*7* no right of redemption from a re- 
ceiver’s sale generally exists in the absence of a 
statute expressly conferring such right,*4 but a stat- 
ute providing for redemption at an execution sale 
has been extended to the case of a receiver’s sale.7> 


unless the claim had been filed with 
the master as required by the decree 
of the federal court. Chicago, etc., R. 
Co. v. McCaffrey, 178 Iowa 1147, 160 
NW 818. 


68. Cake v. Mohun, 164'U.S. 811, 17 
SCt 100, 41 L. ed. 447. , 


[a] Rule applied where a purchas- 
er, in order to avoid paying the pur- 
chase money into court and to obtain 
possession, agreed to pay such sums. 
Cake v. Mohun, 164 U. S: 311, 17 SCt 
100, 41 L. ed. 447. 


69. Jackson v. Smith, 254 U. S. 
586, 41 SCt 200, 65 L. ed. 418 [rev 48 
App. (D. C.) 565]. 


70. See Judicial Sales 35 C. J. p 87. 


71. Leslie v. Goodhue, 69 Hun 71, 
23 NYS 389. 


72. Sales with or without right of 
see supra § 330. 


73. See Judicial Sales §§ 103-112. 


74 Cressler v. Tri-State L. & T. 
Co., 182 Ind. 572, 107 NE 68;- Watkins 
v. Minnesota Thresher Mfg. Co., 41 
Minn. 150, 42 NW 862. 


[a] Illustration.—The right of re- 
demption is not incident to a sale by 
a receiver of an insolvent corporation 
appointed, under the statute, on the 
return of an execution unsatisfied, to 
convert the entire corporate assets in- 
to money for the payment of the debts 
of the corporation. Watkins v. Min- 
nesota Thresher Mfg. Co., 41 Minn. 
150, 42 NW 862. 


75. Locey Coal Mines v. Chicago, 
ete.,. Coal (\Co., 131 Tl. 9, 22° NE" 503) 8 
LRA 598. 


[a]. Thus, under a statutory provi- 
sion that when any real estate is sold 
by virtue of an execution, judgment, 
or decree of foreclosure of a mort- 
gage, or the enforcement of mechan- 
ic’s lien, or vendor’s lien, or for the 
payment of money, it shall be the duty 
of the sheriff, master in chancery, or 
other officer to deliver to the purchas- 
er a certificate entitling him to.a deed 
in case the property is not redeemed 
within the statutory period of redemp- 
tion, a court of chancery has no pow- 
er, on creditors’ bill against a corpo- 
ration, to order defendant’s property, 
consisting of coal mines, and personal 
property used in mining, to be sold 
hy its receiver as a unit, without right 
of redemption. Locey Coal Mines v. 
Chicago, ‘ete.,. Coal Co., 131 Tll, 97524 
NE 503, 8 LRA 598. This statute, 
however, was held in Blair v. Illinois 
Steel Co., 159 Ill. 350, 42 NE 895, 31 
LRA 269 to be inapplicable to a sale 
ordered in a suit under a winding-up 
statute for the dissolution of an in- 
solvent corporation, 


b] In Indiana Burns St. Annot. 
(1914) § 809, giving a right of redemp- 
tion from sales of real property, does 
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[§ 383] 17. Proceeds of Sale.**° Inasmuch as the 
proceeds of a receiver’s sale of property committed 
to his charge stand, for all the purposes of the re- 
ceivership, in the place of the property sold,** such 
proceeds will be directed to be paid over or distrib- 
uted in such manner and to such persons as the prop- 
erty sold would have been transferable or distributa- 
ble.7® 

[§ 384] G. Disposition of Property at Termina- 
tion of Receivership’®—1. In General. Upon the 
termination of a receivership, and after the payment 
of proper claims and expenses,*® the court has con- 
tinuing power to make disposition of the property 
which has come into the receiver’s possession by vir- 
tue of his appointment,*! and it should be paid over 
or transferred to the owners or the persons entitled 
to its possession,®? as their rights are determined in 
the receivership suit.5* While as a general rule 
property should be returned to the party from whose 
possession it was taken by the receiver,** the cireum- 
stances and exigencies of the particular ease must 
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[§§ 383-384 


control.8> So property will not be returned to such 
party where he has no legal or equitable right thereto 
as against one who intervenes in the receivership and 
whose right or title is sustained therein;*® and al- 
though the primary object of the receivership has 
been attained, the property will not be surrendered 
where there is a controversy as to title, the right to 
litigate which has been regularly preserved.8? Simi- 
lary, the receiver should not surrender property 
where, in his official capacity, he has become answer- 
able in an action to recover its possession from him,*§ 
nor where, by the authority or with the approval of 
the court, he has leased it to third persons for a term 
not yet expired.8® A right hostile to the right or 
title of the receiver, however, cannot be asserted in 
proceedings for distribution of the property remain-. 
ing in his hands.®° 

Upon dismissal for want of jurisdiction. Where a 
receivership suit is dismissed for want of jurisdic- 
tion, the property in the hands of the receiver should 
be returned to the party from whom it was taken,°+ 


not extend to receiver’s sales under a 
decree of the court. Cressler v. Tri- 
State L. & T. Co., 182 Ind. 572, 107 NE 
68. 


76. Proceeds of judicial sale gen- 
erally see Judicial Sales § 97. 


77. See supra § 313. 


78. Sinnott v. Moore, 113 Ga. 908, 
39 SE 415. 


[a] Rule applied—Where lands 
devised by will to trustees were, pend- 
ing litigation over the will and the 
validity of the trusts, which were ul- 
timately sustained, placed in the 
hands of a receiver, and sold by him 
under order of the court, the proceeds 
of such sale belonged to the trustees. 
eens v. Moore, 113 Ga. 908, 39 SE 

5. 

Distribution of assets in payment of 
claims see infra §§ 511-526. 

Reconveyance and redelivery of 
property at termination of receiver- 
ship see infra §§ 384, 885. 

79. Order to return property 
wrongfully taken see supra § 148. 

80. Payment of claims and receiv- 
ership expenses see infra §§ 511-526. 

81. Coley v. San Francisco Super. 
Ct., 89 Cal. A. 330, 264 P 1110. 

S20 UL S.— U.S, ete: Drust. Co. ‘Vv. 
Kansas City, etc., R. Co., 240 Fed. 511. 

ae v. Riddle, 70 Ala. 
219. 

Cal.—Baughman v. Calaveras Coun- 
ty Super. Ct., 72 Cal. 572, 14 P 207. 

Ga.—Sinnott v. Moore, 113 Ga. 908, 
39 SE 415; Field v. Jones, 11 Ga. 413. 

Tll.— Gunning v. Sorg, 214 Ill. 616, 
73 NE 870. 

Kan.—Moyer v. Badger Lumber Co., 
10 Kan. A. 142, 62 P 434. 

Ky.—Campbell v. Eversole, 38 SW, 
486, 18 KyL 7238. 

Mont.—Harris v. Root, 28 Mont. 159, 
72 P 429. 

N. Y.—Katz v. Freeman, 114 App. 
Div. 124, 99 NYS 613; Pierce v. Lees, 
17 App. Div. 346, 45 NYS 294. 

Tex.—Holland v. Preston, (Civ. A.) 
41 SW 3874. 

Utah.—Sammis v. Mark, 69 Utah 26, 
252 P 270. 

Wash.—State v. Spokane County 
Super. Ct., 31 Wash. 481, 71 P 1095. 

See Wigton v. Climax Coal Co., 270 


Pa. 420, 113 A 425 (where the receiver 


was ordered to return and pay over 
the. property in his hands subject to 
the payment of all claims which had 
arisen by reason of the receiver’s con- 
duct of a business, a- transfer of the 
property is provisional until all such 
claims and obligations have been pro- 
tected). 

And see cases infra note 83. 

[a] Identification of property.— 
Where the holders of bonds g¥ a cor- 
poration loaned them to the company, 
and subsequently a receiver was ap- 
pointed and the indebtedness for 
which the bonds had been pledged by 
the company was satisfied, the origi- 
nal holders are entitled to such bonds 
as they can identify by serial number 
as the bonds loaned by them; and 
even though they cannot identify 
them by number, where the pledgee 
has returned a larger number of bonds 
that had been loaned to the company, 
and all the bonds were similar except 
as to serial number, the original hold- 
ers are entitled to receive, out of the 
bonds not claimed by anyone else, 
bonds equal in amount to those so 
loaned by them, although not identi- 
fied by number. U. S., ete., Trust Co. 
pache gens City, ete., R. Co., 240 Red. 


83. U.S., etc., Trust Co. v. Kansas 
City, etc., R. Co., 240 Fed. 511; Coburn 
v. Ames, 57 Cal. 201; Sammis v. Mark, 
69 Utah 26, 252 P 270. See Hayes v. 
Rabold, 4 NYSt 445 (where the suit 
was dismissed and an order was pro- 
cured directing the receiver to pay 
rents collected to defendant, an ex 
parte order in another action between 
the same parties in another court re- 
straining the receiver from paying 
such rent to defendant during the pen- 
dency of the action, when in fact no 
action had been commenced, should be 
treated as vacated by the order di- 
recting the receiver to pay the money 
to defendant, and the receiver would 
not be in contempt in obeying the lat- 
ter order). Compare Adair County v. 
Ownby, 75 Mo. 282 (holding that, 
where the receiver claims a right to 
the balance in his hands under an as- 
Signment from the debtor after sat- 
isfaction of debts, such right should 
be determined before ordering him to 
pay the money into court). 


fa]. Thus in an action involving 
the right of the parties to a wharf 
and adjacent lands, possession of 
which was taken by a receiver from 


defendant, upon determination that 


*By HUSTACE W. TOMLINSON (§§ 383-385). 


For later cases, developments anid changes in the law see Annotations, 


plaintiff was entitled to the land and 
defendant to the wharf it was error to 
direct the entire sum of money derived 
by the receiver from the use of the 
premises to be paid to plaintiff. Co- 
burn v. Ames, 57 Cal. 201. 


[b] Form of order.—State v. Spo- 
kane County Super. Ct., 31 Wash. 481, 
482, 71 P 1095. 


84. Coley v. San Francisco Super. 
Ct., 89 Cal. A. 330, 264 P 1110; Sam- 
mis v. Mark, 69 ‘Utah 26, 252 P 270. 


Upon dismissal of suit for want of 
jurisdiction see infra text and notes 
91-93. 


85. Sammis v. Mark, 69 Utah 26, 
cen 270. And see cases infra notes 


86. Gunning v. Sorg, 214 Ill. 616; 
73 NE 870 [aff 113 Ill. A. 332]; Walk- 
er v. Gibson, 37 Ill. As 335. 


[a] Rule applied.—Where a plain- 
tiff in replevin was restrained by an 
injunction under a bill filed by de- 
fendant in the replevin from proceed- 
ing therein, and under the bill a re- 
ceiver was appointed in which suit 
the replevin plaintiff filed a petition 
setting up his claim to the property 
and thereafter the property was sold 
by the receiver, whereupon the re- 
plevin plaintiff withdrew his interven- 
ing petition, if a demurrer to the bill 
by him is subsequently sustained, the 
court will give him an opportunity to 
file a petition and prove his right to 
the proceeds and will not release its 
jurisdiction of the fund and turn it 
over to the parties who had been found 
to have wrongfully resorted to the 
court in filing the bill which stopped 
the replevin plaintiff from proceeding 
with that action. Walker v. Gibson, 
Die Lue TAR eas o. : 


87. Brown v. McBean, 54 App. Div. 
635, 66 NYS 785. 

_88. Peacock v. Pittsburg Locomo- 
tive, etc.,, Works, 52 Ga. 417. 

Actions against receiver in general 
see infra §§ 5438-558. 

89. Shaw v. Shaw, 51 Tex. Civ. A. 
55, 112 SW 124. 

Power of receiver to make leases see 
supra § 204. 

90. Black v. Black, 93 Fed. 346. 


91. Warren vy. Bunch, 80 Ga. 124, 
7 SE 270; Peo. v. Jones, 33 Mich, 303; 
Beardsley Co. v. Ashdown, 73 W. Va. 
132, 80 SE 128. 


[a] Ex parte affidavits are admis- 


Same title and section number. 


§§ 384-385] 


even though another party asserts a claim thereto ;%? 
and a stay of further proceedings under an order 
appointing a receiver requires the immediate return 
of the property to the party from whom it was tak- 
ens? 

Notice. Parties to a receivership suit cannot com- 
plain of want of notice to them of an application to 
restore the property to another party, on termina- 
tion of the receivership, where they are subsequently 
afforded a full hearing on the merits on a motion to 
set aside the order for restoration.®4 


Demand by party. Where a party to the suit is 
adjudged to be entitled to a specified share or por- 
tion of the property and authorized to demand it 
from the receiver, such demand should be made upon 
a certified copy of so much of the decree as author- 
izes the demand, with a receipt for the property at- 
tached;°° and such receipt should be filed in the suit 
as a protection to the receiver and as evidence that 
the decree in that particular has been compled 
with.°® 


Compelling redelivery. A party cannot, by action 
against a receiver, compel the transfer or redelivery 
of property to him before the rights of the respective 
parties have been adjudicated in the receivership 
suit.?7 


Stay of order. The operation of an order direct- 
ing the delivery or reconveyance by a receiver of 
property to the persons entitled thereto is not af- 
fected by the pendency of another action between the 
same parties with respect to the property,°*® and such 
order may be stayed only by proper proceedings 
therefor.°° 


Title or interest conveyed. A receiver directed to 


sible, on a motion to dispose of assets 
in the hands of a receiver after the 
dismissal of the bill, to show from 
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[aff 151 U. S. 81, 14 SCt 250, 38 L. ed.) 
81]. 


7. La Junta, etc., Canal Co. v. Hess, 
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convey property to persons adjudged to be entitled 
thereto can convey only such interest as that to which 
such persons are rightfully entitled! and a deed, 
based upon a misconstruction of the rights of the 
parties, which attempts to convey another or greater 
interest is void as to the excess.° 


[§ 385] 2. Liability for Claims and Charges.? As 
a general rule, property released from the custody 
of a court which had assumed, whether rightfully or 
wrongfully, its possession in a receivership suit 
stands subject to any claims or charges existing 
against it,* and, although the property is relieved 
from further liability in the receivership suit,° such 
claims or charges may be enforced by appropriate 
proceedings in any court of competent jurisdiction.® 
The court may retain jurisdiction for the purpose of 
enforcing the payment of such indebtedness,’ but it 
cannot surrender property to its owner: and at the 
same time retain constructive jurisdiction over it so 
as to bind persons who would otherwise not be af- 
fected by its orders.s Where, however, property is 
returned to the owner upon condition that such lia- 
bilities shall be assumed by him, he will be lable 
therefor.® 


Receivership expenses.1° As a general principle, 
the mere redelivery or return of property by a re- 
ceiver to its owner does not render him lable for 
recelvership expenses or other obligations ineurred 
by the receiver in the administration of the estate,?? 
although the owner by his acts may make himself 
lable therefor or assume the payment thereof.12 In 
some jurisdictions, however, under statutes so pro- 
viding,** an owner of property from whose posses- 
sion it was taken and to whom it is returned by the 
10. liability of railroad company 


on return of railroad by receiver with- 
out sale see Railroads §§ 867-876. 


what party’s possession the property 
was taken by the receiver. Warren v. 
Bunch, 80 Ga. 124, 7 SE 270. 


92. Warren y. Bunch, supra. 


93. Rumney v. Donovan, 28 Mont. 
Gop ane 305. 


94. Coley v. San Francisco Super. 
Ct., 89 Cal. A. 330, 264 P 1110. 


95. Very v. Watkins, 23 How. (U. 
S.) 469, 16 L. ed. 522. 
96. Very v. Watkins, supra. 


97. Berthiaume v. Groom, 
A. 286, 200 P 43. 


98. Pierce v. Lees, 17 App. Div. 346, 
45 NYS 294. 


99. Pierce v. Lees, supra. 


Stay of orders and decrees in gen- 
eral see Equity § 869. 


1. McCord v. Whitehead, 
25 SE 767. 

2. McCord v. Whitehead, supra. 

3. Settlement and discharge of re- 
ceiver as relieving property from fur- 
ther liability in receivership suit see 
supra § 110. 


4 Texas Pac. R. Co. v. Johnson, 76 
Tex. 421, 13 SW 463, 18 AmSR 60. 
Compare Board of Trade Office Bldg. 
Co. v. Shannon Grain Co., (Mo. A.) 21 
SW (2d) 913 (holding that, where 
property leased by a receiver as les- 
sor is returned to the owner, he stands 
as landlord in the shoes of the receiv- 
er, and so where the receiver had 
waived provisions of the lease against 
subletting the owner could not there- 
after assert them). 


5. See supra § 110. 


6. Texas Pac. R. Co. vy. Johnson, 
76 Tex. 421, 18 SW 463, 18 AmSR 60 


53 Cal. 


98 Ga. 


31 Colo. 1, 71 P 415: 


8. Texas, ete., R. Co. v. Johnson, 
15] We Sista 4 SCt 250) 38 Ls ed. 81; 
Spencer v. Babylon R. Co., 250 Fed. 
24; Davis v. Duncan, 19 Fed. 477. 


9. Baltimore, etc., R. Co. v. Burris, 
111 Fed. 882, 50 CCA 48; Vandalia R. 
Co. v. Keys, 46 Ind. A. 353, 91 NE 173; 
John Kauffman Brewing Co. v. Betz, 
28 Oh. Cir. Ct, 484:" Kansas City,-etc:, 
Rw Go. Ve_Weaven, (lex. Civ. A.) 191 
SW 591; Missouri, ete., R. Co. v. Chil- 
£On iy ex Ace 183, 20) SN 202 See 
Kirby Lumber Co. v. Cunningham, 
(Tex. Civ. A.) 154 SW 288 (dictum). 


[a] Liabilities for tort.—(1) 
Where property is redelivered to the 
owner at the termination of the re- 
ceivership upon his express agreement 
to assume and pay “all the lawful lia- 
bilities and obligations of the said 
receiver,” he is liable for damages ad- 
judged upon a claim in tort founded 
upon the negligence of the receiver 
for which the latter would have been 
liable as such during the pendency 
of the receivership. Vandalia R. Co. 
v. Keys, 46 Ind. A. 353,91 NE 173. (2) 
Liability of receiver for torts see su- 
pra § 208. 

[b] Where property is redelivered 
subject to receivership liabilities (1) 
one asserting such a liability against 
the property must plead and prove 
that it comes within the rule that 
the receiver can render the estate lia- 
ble only by such acts as the court may 
previously authorize or subsequently 
approve. Kansas City, etc., R. Co. v. 
Weaver, (Tex. Civ. A.) 191 SW 591. 
(2) Power of receiver to incur obli- 
een in general see supra §§ 196— 


Persons, property, and funds liable 
ree Pavone in general see infra §§ 


11. Missouri, ete., R. Co. v. McFad- 
den, 89 Tex. 188, 33 SW 853 [rev (Civ. 
A.) 32 SW 18]. 


12. Denison, etc., R. Co. v. Raney- 
Alton Mercantile Co., 3 Ind. T. 104, 53 
Sw 496. 


[a] Rule applied.—W here the 
court had authorized the receiver of a 
railroad company to contract for the 
construction of a road which the com- 
pany had undertaken to construct and 
to issue certificates in payment which 
were to be a lien on the property of 
the company, the president and at- 
torney of the company having joined 
in the petition for such order, the rail- 
road company, being a party to the 
suit and cognizant of the acts of its 
officers and having. received the bene- 
fits resulting from such acts, it was 
liable on such contract, after dis- 
missal of the suit and the return of 
the property to the company, and if 
the acts of the officers were in fact 
unauthorized, the company ratified 
them and could not deny liability; 
the company could not contend that 
by failure of the claimant to present 
its claim before dismissal of the suit 
its rights were adjudicated by the dis- 
missal, since the claimant was not re- 
lying on the orders but on the conduct 
of the company which rendered it lia- 
ble for the benefits it had secured. 
Denison, ete., R. Co. v. Raney-Alton 
ee oe Co: 3) Ind. VL. Loz Osis We 


13. See statutory provisions. 
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receiver without sale is liable for all unpaid labili- 
ties of the receiver arising out of the receivership,** 
provided the property is equal in value to the amount 
of the claim.1® Independently of statute, moreover, 
and under general principles of equity, where prop- 
erty is returned without sale to its owner with bet- 
terments and. improvements made thereon out of its 
earnings, receivership expenses will follow the prop- 
erty and may be recovered against it to the extent of 
such improvements or betterments,'® and where net 
earnings of the property are turned back to the own- 
er he is liable to the amount thereof ;17 and in such 


cases the court, upon discharging a receiver, cannot, | 


by any provisions in its decree, deprive one of his 
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right to resort to such independent remedy by requir- 
ing him to intervene and prove his claim in the re- 
ceivership within a prescribed period.t® Facts mak- 
ing the owner liable must be alleged and proved.?® 


. Tf claims have already been paid to the extent of the 


betterments, however, the fact should be pleaded 
by an owner who wishes to limit his lability to the 
amount of income applied thereto;?® and if the 
claim exceeds the amount of the betterments, he may 
show the fact and have the aid of the court to re- 
strict his liability to such amount.?? A general de- 
nial by the owner of the property puts in issue the 
validity of the receiver’s appointment.?? 


VI. PROOF AND PAYMENT OF CLAIMS; PRIORITIES; PARTIES AND FUNDS LIABLE 


[§ 386] A. Determination of Claims against Es- 
tate*—1. Claims Provable?*—a. In General. The 
general rule is that in order for a claim against the 
fund or property in the hands of the receiver to be 


a provable claim, it must be either one which is ac- 
tionable at the date of the receiver’s appointment,?* 
or a direct obligation at the date of such appoint- 
ment, whether then due or to become due,”® or an 


14. Yoakum v. Kroeger, (Tex. Civ. 
A.) 27 SW 953. See Garrison v. Tex- 
AS fetcuk..©o:, 10 Lex, Ciys A136 730 
SW 725 (it was held that, upon return 
of the property to the company and 
the discharge of the receiver, the com- 
pany was liable on a judgment ren- 
dered against the receiver in a state 
court, although the federal court 
which appointed the receiver had re- 
jected the claim under the judgment 
on intervention); Howe v. St. Clair, 
8 Tex. Civ. A. 101, 27 SW 800 (dictum). 


15. Kirby Lumber Co. v. Cunning- 
ham, (Tex. Civ. A.) 154 SW 288. 


16. Chicago, etc., R. Co. v. McBride, 
136 Ark. 193, 206 SW 149 [certiorari 
den 249 U. S. 601 mem, 39 SCt 259 
mem, 63 L. ed. 797 mem]; Bartlett v. 
Cicero Light, etc., Co., 177 Ill. 68, 52 
NE 339, 69 AmSR 206, 42 LRA 715; 
Anderson v. Chicago, etc., R. Co., 189 
Iowa 739, 175 NW 583; Texas, etc., R. 
Co. v. Donovan, 86 Tex. 378, 25 SW 10; 
Texas, ete., R. Co. v. Brick, 83 Tex. 
526, 18 SW 947, 29 AmSR 675; Boggs 
v. Brown, 82 Tex. 41, 17 SW 830; Tex- 
as, etc., R. Co. vy. Miller, 79 Tex. 81, 15 
SW 264, 23 AmSR 308, 11 LRA 395; 
Texas, etc., R. Co. v. Geiger, 79 Tex. 
13, 15 SW 214; Texas Pac. R. Co. v. 
Griffin, 76 Tex. 441, 13 SW 471; Texas 
Pac. R. Co. v. Overheiser, 76 Tex. 437, 
13 ‘SW 468; Texas Pac.~R. Co. v. 
Johnson, 76 Tex. 421, 13 SW 463, 18 
AmSR 60 [aff 151 U. S. 81, 14 SCt 
250, 38 L. ed. 81]; Missouri, etce., 
R. Co. v. Lacy, 13 Tex. Civ. A. 391, 35 
SW 515. See Texas, etc., R. Co. v. 
Manton, 164 U. S. 636, 17 SCt 1048, 41 
L. ed. 145 (the conduct of a railroad 
company in procuring, or, at least, in 
acquiescing in the withdrawal of the 
receivership, and in the discharge of 
the receiver and the cancellation of 
his bond, and in accepting the restora- 
tion of its road, largely increased in 
value by the betterments, well affords 
ground to charge an assumption of 
such valid claims against the receiver 
as were not satisfied by him or by the 
court which discharged him); Mobile, 
etc., R. Co. v. Davis, 62 Miss. 271 (the 
remedy should be limited to a bill in 
equity to enforce payment of the claim 
out of earnings so applied, since there 
is no liability against the owner in 
personam); Kirby Lumber Co. vy. 
Cunningham, (Tex. Civ. A.) 154 SW 
288 (dictum). j 


17. Chicago, etc., R. Co. v. McBride, 
135 Ark. 198, 206 SW 149 [certiorari 
‘den 249 U. S. 601, 39 SCt 259, 68 L. 
ed. 797]. 


18. Texas, etc., R. Co. v. Johnson, 
151 USS 4 SCt 250,538) Le veds ot 
[aff 76, Tex. 421, 13 SW 463, 18 AmSR 
60]; Anderson v. Chicago, ete., R. Co., 
189 Iowa 739, 175 NW 583; Stuart v. 
Dickinson, 290 Mo. 516, 235 SW 446; 
Boggs v. Brown, 82 Tex. 41, 17 SW 
830; Texas, etc., R. Co. v. Geiger, 79 
Tex. 13, 50 SW 214; Texas, etc., R. Co. 
v. Watts, (Tex.) 18 SW 312; Missouri, 
ete.stR. Cosy.) Chilitons ih hex, Clive As 
183, 27 SW 272; Kretz v. Texas, etc., 
RCo, uClex A.) e414 (SW. 10672 mn See 
Texas, ett., R. Co. v. Manton, 164 U. 
S. 626, 17 SCt 216, 41 L. ed. 580 (such 
a provision means that after the date 
fixed in the decree the party cannot re- 
sort to the court appointing the re- 
ceiver but must then rely on such 
other remedies as he may have). 


19. Texas, etc., R. Co. v. Adams, 
78 Tex. 372, 14 SW 666, 22 AmSR 56; 
Brown v. Gay, 76 Tex. 444, 138 SW 472; 
Texas, etc., R. Co. v. Johnson, 76 Tex, 
421, 17 SW 463, 18 AmSR 60 [aff 151 
U.S. 81, 14 SCt 250, 38 L. ed. 81]; Kan- 
sas City, etc., R. Co. v. Weaver, (Tex. 
Civ. A.) 191 SW 591; Kansas City, etc., 
Re Cospvs, Russell, (Lex s/Civ. 9A), us4 
SW 299; Hovey v. Weaver, (Tex. Civ. 
A.) 175 SW 1089. Compare Texas 
Pac., ete., R. Co. v. Griffin, 76 Tex. 441, 
13 SW 471 [aff 151 U. S. 105, 14 SCt 
159, 38 L. ed. 90] (holding that a judg- 
ment obtained against the receiver be- 
fore his discharge is conclusive of the 
right to be paid qut of any fund re- 
ceived by the owner that would have 
been subject in his hands to the pay- 
ment of the claim). 


[a] Sufficiency of showing.—Where 
plaintiff in an action for personal in- 
juries alleges that he was in the em- 
ploy of a receiver, and the answer 
sets up a discharge of the receiver and 
redelivery of the property to defend- 
ant, and it.is admitted that during the 
receivership all earnings after pay- 
ing operating expenses were applied 
to improvements to an amount great- 
er than that sought to be recovered 
by plaintiff, the pleadings and proof 
properly presented the question 
whether defendant was liable if the 
accident occurred under such circum- 
stances as would entitle plaintiff to 
payment out of the earnings had he 
recovered judgment pending the re- 
ceivership. Texas, etc., R. Co. v. John- 
son, 76 Tex. 421, 13 SW 463, 18 AmSR 
ay Pein U. S. 81, 14 SCt 250, 38 L 
ed. : 


20. Bartlett v. Cicero Light, etc., 
Co., 177 Ill. 68, 52 NE 339, 69 AmSR 


ae ere a ae 


206, 42 LRA 715. 


21. Texas, ete., R. Co. v. Manton, 
oo Un S636) Lt SCt. 216 tl wed. 


22. Kirby Lumber Co. v. Cunning- 
ham, (Tex. Civ. A.) 154 SW 288. 


23. Awards under Workmen’s Com- 
pensation Acts as provable claims see 
Workmen’s Compensation Acts § 149. 


24 Pennsylvania Steel Co. v. New 
York City R. Co., 198 Fed. 778; New 
York Security, ete., Co. v. Lombard 
Inv.! Co., %73 Fed. 537: Gay, Mfg. Co. 
v. Gittings, 53 Fed. 45, 3 CCA 422; 
National Roofing Tile Co. v. McDon- 
ald, 94 Conn. 240, 108 A 726; Com. v. 
Employers’ Indemn. Co., 28 Pa. Dist. 
173, 174 [quot Cyc]. 


[a] Both cause of action and right 
of action must be possessed by claim- 
ant. Gay Mfg. Co. v. Gittings, 53 Fed. 
45, 3 CCA 422; Com. v. Employers’ 
Indemn. Co., 28 Pa. Dist. 173. 


{b] Rule is not restricted (1) so 
as to require that the claim be action- 
able in the state where presented 
(National Roofing Tile Co. v. McDon- 
ald, 94 Conn. 240, 108 A 726), (2) it be- 
ing sufficient that at the proper time 
it was actionable elsewhere (Nation- 
al Roofing Tile Co. v. McDonald, su- 
pra); (8) and it has been held that 
statutory liens: ordinarily enforcea- 
ble in state courts may be proved in 
a federal receivership proceeding 
cBiee v. St. Louis, ete., R. Co., 19 Fed. 

ye 


25. Samuels v. Drew, 292 Fed. 734 
[aff 286 Fed. 278]; New York Security, 
etc., Co. v. Lombard Inv. Co., 73 Fed. 
537; National Roofing Tile Co. v. Mac- 
donald, 94 Conn. 240, 108 A 726; 
Bridgeport v. 4tna Indemn. Co., 91 
Conn. 197, 99 A 566; Com. v. Em- 


ployers’ Indemn. Co., 28 Pa. Dist. 173, ; 


174 [quot Cye]. 


{a] Reason for rule.—‘‘The reason 
for this [rule] is, when a court of 
equity appoints receivers for an insol- 
vent estate, it takes control of the as- 
sets and property of the estate for the 
benefit of all existing creditors. A 
fund is thus to be administered for 
all creditors, and to be charged with 
the obligations in favor of all existing 
creditors. The court seeks to pre- 
serve the assets and property indicat- 
ed so no loss may occur or be sus- 
tained by existing creditors.” Sam- 
uels v. Drew, 292 Fed. 734, 736 [aff 
286 Fed. 278]. 


[b] Thus that a claim is unliqui- 


*By FRANK L. MORGINSON (§§ 386-405). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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unmatured obligation at the date of such appoint- 
ment which has matured since that date or which will 
mature prior to an order of distribution.2* Con- 
versely, claims which are unascertainable and nonac- 
tionable,?? or indirect unmatured obligations?’ at 
such date cannot be proved. However, it has been 
said that the foregoing doctrine?® is one merely of 
convenience*® and that it does not apply where the 
estate is more than ample to discharge all claims.*! 
Obviously, a claim for the same obligation cannot be 
proved by more than one claimant,®? nor may a claim 
be proved by one where its allowance would not bar 
a claim by another for the same matter.*® 


Contingent claims. A claim purely contingent, lia- 
bility on which has not accrued and may never accrue, 
cannot be advanced for a share in the distribution,?* 
but a contingent claim which is definitely ascertaina- 
ble and which will ripen into maturity during the 
administration so as not to interfere with an early 
distribution is provable.®® 


[§ 387] b. Provability of Particular Claims—(1) 
Receivership Expenses. Expenses properly incurred 
by the receiver in the course of administration may 
be allowed as claims,?® but the expenses must have 
been properly incurred.*7 Where an allowance is 
made for the expenses of a receivership, it will gen- 
erally be made to the receiver himself,** and not to 
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those who furnish supplies to, or perform labor for, 
him.?® 


Taxes assessed after the appointment of a re- 
ceiver may properly be allowed as part of the costs 
and expenses of the receivership.*°® 


Attorney’s fees. An allowance may properly be 
made from the receivership estate for services of val- 
ue to the estate rendered by counsel employed by the 
receiver with the consent of the court,*! but such an 
allowance cannot be made for the services of coun- 
sel employed against the sanction of the court,*? or 
where the services were in resisting a motion to 
vacate the receiver’s order of appointment.*® At- 
torney’s fees provided for in a note executed by the: 
receiver cannot be allowed where the receiver was 
without authority to execute such a note containing 
such a provision.‘# 

Broker’s services in selling property in the hands 
of the receiver should be claimed in the receivership 
proceeding,*® rather than in the proceeding for con- 
firmation of the sale.*® 

Damages for breach of contract, which breach was 
prior to the date of the appointment of the receiver, 
cannot constitute a provable claim.*? - 

Damage to property in the hands of the receiver 
during the conduct of business may be proved as a 


dated at the date of appointment of a 
receiver ‘does not of. itself prevent 
proving the claim. National Roofing 
Tile Co. v. Macdonald, 94 Conn. 240, 
108 A 726. 

26. Federal Reserve Bank v. Eure- 
ka First Nat. Bank, 277 Fed. 300; Isaac 
McLean Sons Co. v. Butler, 227 Fed. 
325; Pennsylvania Steel Co. v. New 
York City R. Co., 198 Fed. 721, 117 CCA 
503;-New York Security, etc., Co. v. 
Lombard Inv. Co., 73 Fed. 537; Com. 
v. Employers’ Indemn, Co., 28 Pa. Dist. 
173, 174 [quot Cyc]. 

27. Evans v. Illinois Surety Co., 
298 Ill. 101, 131 NE 262. 


28. Pennsylvania Cement Co. v. 
Bradley Constr. Co., 274 Fed. 1003; 
Pennsylvania Steel Co. v. New. York 
City R. Co., 198 Fed. 721, 117 CCA 503; 
New York Security, etc., Co. v. Lom- 
bard Inv. Co., 73 Fed. 537. 


29. See supra notes 24, 25, 26. 


30. Liberty Cent. Trust Co. v. Gil- 
liland Oil Co., 289 Fed. 75. 

31. Liberty Cent. Trust Co. v. Gil 
liland Oil Co., supra. 

32. Samuels v. Drew, 286 Fed. 281. 

[a] Thus the claim of a drawer or 
guarantor of bills against the estate 
must, as against a claim of the hold- 
er, be held to be nonprovable. Sam- 
uels v. Drew, 286 Fed. 281. 

33. Bibber-White Co. v. White Riv- 
er Valley Electric R. Co., 175 Fed. 470. 


[a] Illustration.—A claim by an 
attorney of a deceased creditor, which 
may subsequently be proved by the 
executor, cannot be proved. _ Bibber- 
White Co. v. White River Valley Elec- 
tric R..Co., 175 Fed. 470. 


84. Peo. v. Metropolitan Surety Co., 
158 App. Div. 651, 144 NYS 235; Com. 


v. Employers’ Indemn. Co., 28 Pa. 
Dist. 173. 
35. Pennsylvania Steel Co. v. New 


York City R. Co., 198 Fed. 721, 117 CCA 
503; MacPherson v. Evart State Bank, 
239 Mich. 670, 214 NW 971. 

36. See cases infra this section. 

[al Debt incurred prior to receiv- 
ership.—An operation debt incurred 
by a railway company before appoint- 
ment of receiver in a suit to wind up 


its business is not a part of the re- 
ceivership expenses. Glasscock v. 
South Morgantown Tract. Co., 89 W. 
Va. 321, 109 SE 322. 


Particular items of receivership ex- 
pense authorized: 


Compensation of employees and as- 
sistants see supra § 218. 

Counsel fees see supra § 220. 

Debts incurred in conduct of business 
see supra 214. 

Payments under contract adopted by 
receiver see supra § 190. 

Rent under lease adopted by receiver 
see supra § 192. 

Torts of receiver or employees see 
supra § 208. 


37. Goodin, etc., Coal Co. v. South- 
ern Elkhorn Coal Co., 219 Ky. 827, 294 
SW 792; Frock y. Columbia Constr. 
Co., 142 Md. 418, 121 A 366. 


fa] Rule applied.—(1) Payments 
by the receiver of expenses not regu- 
larly payable until after his appoint- 
ment may be allowed, but not pay- 
ments of expenses in default at the 
date of his appointment. Gooderham 
v. Toronto, etc., R. Co., 8 Ont. A. 685. 
(2) Where the court made an order 
allowing the president of a railroad 
in the hands of a receiver a certain 
sum monthly for services pending liti- 
gation involving the _ receivership 
property, a person employed by the 
president to assist in doing such work 
was not entitled to compensation out 
of the receivership fund. St. Louis 
Union Trust Co. v. Newcomb, (Tex. 
Civ. A.) 146 SW 1196. - 


38. Hendrie, ete., Mfg. Co. v. Par- 
ry,-37 Colo. 359, 86 P 113; German 
Nat. Bank v. Best, 32 Colo. 192, 75 P 
398. 

39. Hendrie, ete., Mfg. Co. v. Par- 
EY, Pou Ol, oOo, oo eis) 'German 
iene Bank vy. Best,32 Colo: 192, 75-P 


{a] Supplies furnished defaulting 
contractors.—In the absence of a stat- 
ute, or an order of court made before 
materials anid supplies were furnished 
to defaulting contractors with the re- 
ceiver of a railroad, such creditors 
have no equitable lien for the 
amounts due them from such contrac- 
tors upon the property of the railroad 


company which is in the hands of the 
receiver. Denison, etc., R. Co. v. Ran- 
ney-Alton Mercantile Co., 104 Fed. 
595, 44 CCA 65. 


40. Wiswall v. Kunz, 173 Ill. 110, 50 
NE 184; Pennsylvania Engineering 
Works v. New Castle Stamping Co., 
259 Pa. 378, 103 A 215; Gehr v. Mont 
Alto Iron Co., 174 Pa. 430, 34 A 638. 


[a] Construction of decree.—(1) 
Where a decree of distribution in a 
railroad receivership suit provided 
that, subject to expenses of adminis- 
tration and other items, all funds in 
the receiver’s hands were decreed to 
be his property individually, ‘“‘expens- 
es of administration” includes taxes 
accruing during the _ receivership. 
Kelley. v. Collins, etc., R. Co., 154 Ga. 
698, 115 SE 67. (2) But not taxes 
which accrued prior to receivership. 
Kelley v. Collins, ete., R: Co., 159 Ga. 
550, 126 SE 373. 


41. Culhane v. Anderson, 17 ¥. 
(2d) 559; Guaranty Trust Co. v. Chi- 
cago R. Co., 185 Fed. 411, 109 CCA 18 
[certiorari den 220 U. S. 616 mem, 31 
SCt 720 mem, 55 L. ed. 611 mem]; 
renin ba v. Toxaway Co., 185 Fed. 
435, 107 CCA 505; Harrigan v. Gil- 
christ, 121 Wis. 127, 99 NW 909. 

[a] Separate receivership.—Fees 
earned by attorneys under a contract 
with a receiver of a state court can- 
not be allowed against funds in the 
hands of a receiver appointed by a fed- 
eral court among the claims of gen- 
eral creditors unless first ascertained 
anid allowed by the state court. Amer- 
ican L. & T. Co. v. South Atlantic, 
etc,, Rai Co., 8lRed? 62: 


42. Guaranty Trust Co. v. Chicago 
R. Co., 185 Fed. 411, 109 CCA 18 [cer- 
tiorari den 220 U. S. 616 mem, 31 SCt 
720 mem, 55 L. ed. 611 mem]. 


43. Burroughs v. Toxaway Co., 185 
Fed. 435, 107 CCA 505. 


44. Frock v. Columbia Constr, Co., 
142 Md. 413, 121 A 366. 

45. In re New Jersey Refrigerat- 
ing Co., 96 N. J. Eq. 431, 126 A 174. 

46. In re New Jersey Refrigerat- 
ing Co., supra. 

47. Central Trust Co. v. East Ten- 
nessee Land Co., 79 Fed. 19, 
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claim,‘® provided such damage is ascertainable and 
separate from the damage prior to the receiver’s pos- 
session.*® 

Depreciation of property during its use by the re- 
ceiver cannot be proved as a claim, being consid- 
ered a part of the rent.°? 


Rent for the period the receiver used the property 
ordinarily may constitute a provable elaim,°* al- 
though no claim can be proved as to the period of 
occupancy under order of court in order to sell goods 
thereon.®? 

Stenographic fees for work in the receivership pro- 
ceeding, not ordered by the master, cannot constitute 
a provable claim.>* 


A storage charge may, in the absence of a contract, 
be proved as a claim,°® but no claim can be proved 
as to space occupied on premises sold by the receiv- 
er where the sales contract contains a provision for 
exemption of such charge.°® 


Supplies purchased prior to receivership. When 
property has been delivered and title passed to the 
buyer before the appointment of a receiver for the 
buyer, a claim therefor cannot be allowed against 
the receiver as an expense of the receivership al- 
though he makes use of such property,°®’ and like- 
wise a claim for property which is delivered to the 
receiver under a prior contract with the buyer and 
made use of by him in carrying on the business of 
the receivership does not become part of the costs of 
administration.°§ 


48. Atkinson v. Aldrich-Clisbee Co., 
248 Fed. 134. 
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Widow’s right to maintenance and support under 
statute®® cannot be charged against the receivership 
of a third person, to which person property of the 
deceased spouse had been delivered, when the re- 
ceiver does not come into possession of such property 
or the proceeds thereof.®° 


[§ 388] (2) Other Claims. The general princi- 
ples already stated®! have been applied to numerous 
types of claims. 

Attorney’s fees. A claim for counsel fees for serv- 
ices to a creditor in securing the appointment of the 
receiver®? or otherwise for the benefit of the fund** 
may be proved, but a claim for services not rendered 
for the benefit of all creditors or, in other words, not 
for the benefit of the receivership fund, cannot be 
proved.** Whether counsel fees for services to the 
debtor in resisting a receiver’s appointment should 
be allowed out of the funds of the receiver is a mat- 
ter within the discretion of the court.®® A claim for 
legal services against the estate of a mortgagor, based 
upon a provision in the mortgage for such fees at a 
percentage of the amount of a judgment obtained in 
a foreclosure suit is a provable elaim, even though 
the particular judgment was not in a foreclosure suit 
but was for a judgment in the receivership proceed- 
ing.°° 

Claims under lease. Except as statutes may pro- 
vide otherwise,°* in the case of nonassumption of a 
lease by the receiver of the lessee and surrender of 
the premises, rent under the lease accruing subsequent 
to the surrender cannot constitute a provable claim.*® 


Linen Thread ) ices cannot be proved. Pennsylvania 


49. Atkinson v. Aldrich-Clisbee Co., 
supra. 

50. Lane v. Macon, etc., R. Co., 96 
Ga. 630, 24 SE 157. 


51. Lane v. Macon, etc., R. Co., su- 
pra. 
52. Welch v. Central San Cristobal, 


Inc., 8 Porto Rico Fed. 212; Welch v. 
Central San Cristobal, 7 Porto Rico 
Fed. 205; Kanawha Nat. Bank v. Blue 
Ridge Coal Corp., 107 W. Va. 460, 148 
SE 574; Clarksburg Casket Co. v. 
Valley Undertaking Co., 81 W. Va. 212, 
94 SE 549, 8 ALR 660. 


53. Gaither v. Stockbridge, 67 Md. 
222, 9 A 632,10 A 309. 


54. Welch v. Central San Cristobal, 
Inc., 7 Porto Rico Fed. 357. 


55. In re New Jersey Refrigerat- 
ing Co., 103 N. J. Eq. 398, 148 A 556. 


56. Inre New Jersey Refrigerating 
Co., Supra. 


57. Freeman v. Barry, 63 Tex. Civ. 
A. 295, 1383 SW 748. 


58. Sowers Mfg. Co. v. Keck, 33 
BY (2d)! 51/0) 


59. See Executors and Administra- 
tors §§ 771-776. 


60. Griffin v. Davis, 69 Ga. 760. 
61. See supra § 386. 


62. Ross v. South Delaware Gas 
Co., 10 Del. Ch. 236, 89 A 593. 


63. Ford v. Gilbert, 44 Or. 259, 75 
P 1388. 
[a] Fund already in court.—Where 


a fund for distribution in receiver- 
ship proceeding was already in court, 
an attorney filing application ‘‘to im- 
pound the fund” was not entitled to 
any fee for bringing the money into 
court. Stewart v. McDonald, 147 Ga. 
158, 938 SE 86. 


64. Kimball v. Atlantic States L. 


Co. V2, Booth, 925 Meds sib, dasa cen 


71; Barker v. Southern Bldg., etc., 
Assoc., 181 Fed. 636; Bullock _v. 
Clarke, 53% ind) “A. ~112> 101 Nb 311; 


Bartholomew v. Union Trust Co., 36 
Ind. A. 328, 75 NE 31; Glaser v. Ach- 
tel-Stetter’s Restaurant, (N. J.) 149 
A 44; Goodyear Tire, etc., Co. v. Unit- 
ed Motor Car, ete., Co., 89 N. J. Ea. 
108, 103 A 471; Ford v. Gilbert, 44 Or. 
2595 U5 eeas8: 


[a] Even though of incidental ben- 
efit to the fund, a claim for services 
hostile to the fund cannot be proved. 
Bartholomew v. Union Trust Co., 36 
Ind. A. 328, 75 NE 381. 


[b] Fees for services in behalf of 
part, but not all, of the creditors, can 
rarely be proved. Culhane vy. Ander- 
son, 17 F. (2d) 559. 


[c] Rule applied.—(1) A claim for 
attorney’s fees as counsel for the 
debtors in resisting, collateral to re- 
sistance by the receiver’s attorneys, 
of a bankruptcy proceeding against 
them, is not a provable claim. Cook 
v. McHenry, 208 Iowa 442, 223 NW 377. 
(2) Where a claim is rejected by the 
receiver but allowed by a master, 
attorney’s fees for presentation of 
the claim cannot be allowed. Ely v. 
Van Kannel Revolving Door Co., 184 
Fed. 459. (3) A claim by an attorney 
for fees for defending his own claim 
for fees cannot be proved against the 
fund. In re University Magazine Co., 
83 App. Div. 641, 82 NYS 74 [aff 189 
N. Y. 505 mem, 81 NE 1177 mem]. 
(4) Where the services were by attor- 
neys of lessors to prevent a sale of 
property for taxes leased to the party 
for whom the receiver was appointed, 
even though the lease provides that 
the lessee should pay taxes against 
the property, pending determination 
whether the particular taxes in con- 
nection with which the attorneys were 
engaged should be paid by the les- 
sor or lessee, a claim for such serv- 


For later cases, developments and chang 


Steel Co. v. New York City R. Co., 180 
Fed. 790. 


65. Commonwealth Finance Corp. 
v. Missouri Motor Bus Co., (Mo. A.) 


251 SW 756; Barnes v. Newcomb, 89 
ING OY. 103% 
66. In re J. D. Connell Iron Works 


Co.; 138 La. 702, 70 S 617. 
67. See statutory provisions, 


68. Stockton v. Mechanics, 
Sav. Bank, 32 N. J. Ea. 168. 


[a] Lease of water, providing for 
a lien at each recurring rent day for 
water actually drawn and used, gives 
the lessor no provable claim as to wa- 
ter reserved but not used. Lockport 
Felt Co. v. United Box Board, etc., Co., 
189 Fed. 767. 


{b] Rent already accrued.—W here 
the lease provides for payment of 
rent quarterly in advance, a claim for 
the quarter’s rent during which the 
lessor reéntered is a provable claim, 
even though by statute rents are ap- 
portionable between several persons 
claiming through the landlord. Amer- 
ican Engineering Co. v. Metropolitan 
By-Products Co., 267 Fed. 90 [certio- 
rari den 254 U. S. 640 mem, 41 SCt 13 
mem, 65 L. ed. 452 mem]. 


[ec] Lien.—Where, by statute, a 
lessor is given a lien and pledge for 
rent upon all property found upon 
the premises, including the property 
of third persons, upon liquidation of 
such property belonging to an as- 
signee of the lease the lessor is en- 
titled to the full amount of matured 
rent, to future rents for the period of 
the lease at a reasonable rate of dis- 
count, subject to accounting for any 
revenue received from the premises, 
and to a transfer to, and subrogation 
of, the receiver to all the lessor’s 
rights against the purchaser of the 
lease at the receiver’s sale. Fee-Cray- 
ton Hardwood Co. vy. Richardson-War- 
ren Co., 18 F. (2d) 617. 


etc., 


SO esa 


es in the law see Annotations, same title and section number. 
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However, upon the receiver’s assumption of the lease 
and his subsequent surrender of the premises, it has 
been said that the landlord may prove a claim for 
the rent due at the time of the allowance.®® When 
a receiver for a lessee does not assume the lease, the 
lessor’s claim is one for damages against the estate 
for breach of contract.7° Although a lease imposes 
lability upon a lessee for rent unpaid by an assignee 
or sublessee, a claim for the contingent liability for 
such rent 1s not provable where the receiver of the 
lessee assigns the lease instead of surrendering it.7+ 
Rent under the original lease accruing after the ap- 
pointment of a receiver for a sublessee cannot be 
proved as against the fund in the hands of the re- 
ceiver.’? Although a lease provides that upon dis- 
cretionary discontinuance by the lessee the latter 
shall be liable for the maintenance of the property 
for the duration of the lease, a claim for such sum is 
not provable where the lessor reéntered for breach 
of covenants.** 


Damages for breach of contract.7* A claim for 
damages for a breach of contract, which claim ma- 
tured prior to the date of the receiver’s appointment, 
is provable against the estate in the hands of the 
receiver;’® and a claim for damages for breach of 
contract, which claim, although unmatured at the 
date of the receiver’s appointment, will mature prior 
to the date of distribution, is a provable claim.*® Un- 
liquidated damages for breach of contract should 
be first liquidated by reference to a proper court.** 
Upon the receiver’s disaffirmance of an executory con- 
traet,7® the other party to the contract has the rights 
of a ereditor,’® including a provable claim for loss 
of anticipated profits.5° A party to an executory 
contract has been said to have the right, upon the 
appointment of a receiver for the other party, to 
elect to treat such appointment as terminating the 
contract and to prove a claim for damages,*! or to 
keep the contract open until the date of performance 


69. Chicago Fire Place Co. v. Tait, | supra § 190. 
58 Ill. A. 293; Woodland v. Wise, 112 79. 
Md. 35, 76 A 502. 


70. Jacob v. Roussel, 156 La. 171, 
100 S 295; Bolles v. Crescent Drug,|Co., 249 U 
etc., Co., 53 N. J--Eiq. 614, 32 A 1061. 


{a] Provision for penalty for un- 80. 


creating a present debt which may be 
proved. Filene Co. v. Weed, 245 U. gl. 
S. 597, 38 SCt 211, 62 L. ed. 497 [rev 
230 Fed. 31]. 


71. Usher v. Sarco Co., 
Eq. 428, 1386 A 199. 


72. Hand v. Blow, [1901] 2 Ch.721.} [a] 


73. American Engineering Co. v. 
Metropolitan By-Products Co., 267 
Fed. 90 [certiorari den 254 U. S. 640 
mem, 41 SCt 13 mem, 65 L. ed. 453 
mem]. 


74. Claims for damages for breach 
of contract as provable against as- 83. Ely 
sets of corporation in hands of re-| Door Co., 
ceiver see Corporations § 3220. 84. 


75. Central Trust Co. v. East Ten- 
nessee Land Co., 79 Fed. 19; Wallace 
Bank, etc., Co. v. Fairfield First Nat. 86 
Bank, 40 Ida. 712, 237 P 284,50 ALR ° 
316; ’Peo. v. Globe Mut. Ins. CONmoL 
IN Vio CS. [a] 


76. Isaac McLean Sons Co. v. But- 
ler, 227 Fed. eel In re Ross, 10 Del. 
Ch. e A A 311 


100 N. J. 82. 


claim. 


275 P 10386. 


ahs Ve Van Kannel Revolving [b] 
Door cen “ied Fed. 459. 
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Samuels v. Drew, 292 Fed. 734 
{aff 286 Fed. 278]; Ely v. Van Kannel 


Revolving Door Co., 


Samuels v. Drew, 292 Fed. 734 
[aff 286 Fed. 278]. 


Court is without authority to 
allow a claim for a debt contracted by 97. 

78. Election of receiver to assume/ the owner of property after the ap- 
or disaffirm executory contract see’ pointment of a receiver. 
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and then sue.82 Where property the subject of an 
executory contract of employment has been trans- 
ferred by the receiver, a claim as to future respon- 
sibilities under the contract cannot be proved.*? In- 
solvency, even if excusing the performance of an 
executory contract by the other party,** will not re- 
lieve him from the necessity of tendering perform- 
ance 1f he would claim damages for a breach of the 
contract.®® 


Debts. A claim for the amount of a debt con- 
tracted by the person for whom the receiver was ap- 
pointed, after the appointment of a receiver, cannot 
be proved as against the fund or property of the es- 
tate in the hands of the receiver.°° But the ap- 
pointment of a receiver does not impair rights under 
a valid subsisting contract which have matured at 
the date of appointment,** and claims based thereon 
are provable.8s A claim based upon a provision of 
a contract must be within such provision in order to 
be provable.*® 


Improvements to property, voluntarily made by a 
person placed in possession during the receivership 
by order of court, cannot be the basis of a provable 
claim against the estate.?° 


Judgments and awards. A claim which accrued 
before the receivership and which has subsequently 
been liquidated and reduced to judgment is a prov- 
able claim,°* and this is true whether the judgment 
be obtained in the receivership court®? or in a court 
in which the receiver, by the authority of the re- 
ceivership: court, has assumed the defense of such 
action,®*® but in the latter case not when the permis- 
sion of the receivership court has not been obtained.®* 
Where a creditor has the right to sue a debtor even 
after appointment of a receiver®® a judgment in sueh 
case is provable as a claim against the fund or prop- 
erty,?® even though actually the court rendering the 
judgment was without power to bind the property 
covered by the receivership.®’? Claims liquidated by 


etc., Co. v. Goad, 136 Okl. 29, 275 P 


Texas Co. v. International, ete., 1036 
R. Co., 250 Fed. 742, 163 CCA 74 [cer- 87. 
tiorari den Central Trust Co. v. Texas 8s. 
S. 613 mem, 39 SCt 388 
mem, 63 L. ed. 802 mem]. 


Pennsylvania Steel Co. v. New 


expired period is a personal covenant | York City R. Co., 198 Fed. 721, 117 CCA fal 
503 [rev 188 Fed. 339]. 


See supra § 190. 


Ely ‘v. Van Kannel Revolving 
Door Co., 184 Fed. 459. 


89. Union Machinery, ete., Co. v. 
McCush, 104 Wash. 62, 175 P 559. 


_ Thus, where a sales contract 
contains a clause for payment to the 
vendor of necessary expenses inci- 
dent to collecting the purchase price, 
expenses not incurred or not reason- 
able and necessary cannot be the ba- 
sis of a provable claim. Union Mach., 
ete., Co. v. McCush, 104 Wash. 62, 175 


184 Fed. 459. 


Bar of claim.—An election to] p 559. 
treat an executory contract as con- 
tinuing after the receiver’s appoint- 
ment and to sue upon the control at 
the date of performance bars the 91. 
Samuels v. Drew, 292 Fed. 734 
[aff 286 Fed. 278]. 


90. Hulings v. Jones, 63 W. Va. 696, 
60 SE 874. 


Macdonald v. AXtna Indemn. 
Co., 93 Conn. 194, 105 A 480. 


92. Macdonald v. Aitna Indemn, 


v. Van Kannel Revolving | Co., supra. 
184 Fed. 459. 93. 
See Contracts § 724. 

85. Florence Min. Co. v. Brown, 124 
UW. Si385,-8 SCt 531,31. L. ed. 424. 
Wagoner Oil, ete., Co. v. Goad, 
£36 Oki, 29, 275 P 1036: 94. 
Reasor for rule.—To permit 
recovery in such case is to pervert 
the purpose of a receivership. 
oner Oil, ete., Co. v. Goad, 136 


Macdonald vy. Attna Indemn. 
Co., supra. 


Fermission to sue receiver in in- 
pepenaent: action see infra §§ 528~— 
Atty.-Gen. v. Supreme Council 
A. L. H., 196 Mass. 151, 81 NE 966. 


95. See supra § 151. 


Wag- 96. International-Great Northern 
Okl. 29,| R. Co. v. Bexar County Dist. Ct. Clerk, 
4 F. (2d) 19 [writ of error dism 269 U. 
S. 593, 46 SCt 23, 70 L. ed. 429]. 


International-Great. Northern 
R. Co. v. Bexar County Dist. Ct. Clerk, 
supra. 


Wagoner Oil, 


234. (53 'Crde] 
order of the interstate commerce commission are 
provable claims.°* 

Security for indebtedness. Separate claims on the 
indebtedness and on the security therefor are not 
provable.°® 

Surety, guarantor, or indorser. A claim against a 
surety, unliquidated at the date of the receivership 
proceeding, but reasonably certain to be liquidated 
in the future, is provable as against the fund or prop- 
erty of the surety in the hands of the receiver.t As 
against the principal’s receiver a surety who has paid 
in full a judgment against the principal is entitled 
to claim that amount as a liquidated claim antedating 
the receivership.2. A guarantor of a note, whose lia- 
bility thereon is contingent, cannot prove his own 
claim® but is merely entitled to urge that the holder’s 
claim be proved.* 

Taxes.© A claim for taxes imposed by a state 
statute should be allowed in a federal receivership 
proceeding. Where statutes so provide,’ personal 
property taxes may be collected from the receiver.* 
The claim for personal property taxes may be pre- 
sented either after the property is transferred to 
the receiver of the tax debtor and the property sub- 
jected to the claim,® or the receivers may be required 
by order to pay the taxes.1° 

Taxable disbursements and docket fee are allow- 
able where a claim is rejected by the receiver but 
allowed by a master.?+ 


Torts. A claim for damages for a tort committed 
prior to the appointment of the receiver cannot be 
considered or determined.*? 

[§ 389] 2. Amount of Claim—a. In General. The 
amount to which a creditor may participate in the 
assets is determined by the value of his claim at the 


98. North American Co. v. St. Lou-|v. Lee, 3 F. 
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(2a) 886; 
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time the fund in the hands of the receiver is cre- 
ated,!® the date of the appointment of the receiver.** 
In the absence of express provision for damages for 
breach of an executory contract of sale, the prova- 
ble measure of damages is the difference between the 
contract and the market price, at the date of the 
breach, of similar goods for future delivery for the 
time the contract specifies.!° The amount of a claim 
for damages for breach of an executory contract of 
employment not assumed by the receiver, the claim 
being on the theory that the contract is still in force, 
is the reasonable value of the services rendered in 
partial exeeution,1® and not the contract percentage 
for partial performance.'7 Where the receiver of a 
lessee vacates the premises before the term expires, 
and the lessor, under the provisions of the lease, re- 
enters and relets the premises as the lessee’s agent, 
such lessor may recover from the receiver the differ- 
ence between the diminished rent to be paid by the 
new lessee for the unexpired term and the amount 
agreed on in the original lease.*® 


[§ 390] b. Secured Claims. The rule with ref- 
erence to the amount of claim which a secured credi- 
tor may prove is not uniform. In some jurisdictions 
it is held that the secured creditor cannot share in 
the assets until the amount of security he holds is 
deducted from the amount of his claim,'® but the 
more usual rule is that he may share in the total 
assets entirely unaffected by the fact of his security,”° 
and may apply the proceeds of all collateral in his 
hands to payment of the balance unless the collat- 
erals amount to more than the balance due,?? and it 
is improper, in applying this rule, to treat each debt 
owed a single creditor as distinct and to apply the 
collateral collected as to each debt limiting the pay- 
ment of a dividend to the amount remaining due 


Samuels v.) claim by the vendor is properly such 


is, ete., R. Co., 288 Fed. 612 [rev on 
other grounds 14 F. (2d) 284 (certi- 
orari granted 273 'U. S. 680 mem, 47 
SCt 111 mem, 71 L. ed. 837 mem, mod 
on other grounds 274 U. S. 304, 47 SCt 
635, 71 L. ed. 1060 [motion to amend 
den 275 U. S. 156, 48 SCt 96, 72 L. ed. 
214])]. : 

99. Atlantic Nat. Bank’s App., 136 
S. C. 312, 134 SE 395. 

1. Macdonald v. Atna Indemn. 
Co., 938 Conn. 194, 105 A 480; Bridge- 
port v. A#1tna Indemn. Co., 91 Conn. 
497,599 A’ 566. 

2. Mellette Farmers’ El. Co. v. H. 
Poehler Co., 18 F. (2d) 430. 

8. Samuels v. Drew, 286 Fed. 281. 

4. Samuels v. Drew, supra. 

5. Priorities see infra §§ 407-411. 

6. Marshall v. New York, 254 U.S. 
380, 41 SCt 1438, 65 L. ed. 315 [aff sub 
nom. Sweet v. All Package Grocery 
Stores Co., 262 Fed. 727]; Liberty 
Cent. Trust Co. v. Gilliland Oil Co., 279 
Fed. 432 [rev on other grounds 286 
Fed. 365]. 

7. See statutory provisions. 

8. Midland Guaranty, etec., Co. v. 
penelas County, 217 Fed. 358, 133 CCA 

9. Lahn v. Matzen Woolen Mills, 
149 Wash. 538, 271 P 830. 

10. Lahn v. Matzen Woolen Mills, 
supra. 

ll. Ely v. Van Kannel Revolving 
Door Co., 184 Fed. 459. 

12. Oklahoma y. Texas, 265 U. S. 
505, 44 SCt 604, 68 L. ed. 1152. 


13. Koppel Industrial Car, ete., Co. 


Drew, 292 Fed. 734 [aff 286 Fed. 278]. 


[a] Deduction of amount paid.— 
Where the same persons were general 
receivers and receivers ,under mort- 
gages, and a claim was assigned to 
them as mortgage receivers, they were 
entitled to payment without deduction 
of consideration for the assignment as 
against the claim that it had been paid 
from the general estate. Pennsyl- 
vania Steel Co. v. New York City R. 
Co., 231 Fed. 442, 145 CCA 434, 436 
[mod 225 Fed. 96]. 


[b] Depreciation.—The amount of 
a claim for equipment is not to be 
reduced by the amount of deprecia- 
tion in sales value after use by the 
receiver in continuing the business. 
Koppel Industrial Car, etce., Co. v. 
Lee, 3 F. (2d) 886. 


14. Samuels v. Drew, 296 Fed. 882; 
Samuels v. Drew, 292 Fed. 734 [aff 286 
Fed. 278]. 


_ [a] Date of breach of contract (1) 
is the date of the receiver’s appoint- 
ment, even though the date of the re- 
ceiver’s formal rejection is subsequent 
thereto. Samuels v. Drew, 296 Fed. 
882; Samuels v. Drew, 292 Fed. 734 
[aff 286 Fed. 278]. (2) However, in 
the case of implied rejection by the 
receiver of the contract it is said that 
the amount of the claim for damages 
should be estimated as of the date 
of the filing of the claim with the re- 
ceiver. Minneapolis Iron Store Co, v. 
BH. G, Staude Mfg. Co., 153 Minn. 107 
189 NW 596. : 


[b] Under sales contract provision 
that a certain percentage of the pro- 
ceeds of further sales by the vendee 
from time to time, the amount of a 


For later cases, developments and changes in the law see Annotations, 


percentage of the value of the proper- 
ty as of date of the receivership, pay- 
able without 
made. Bliss v. Linden Cemetery As- 
soc., 89 N. J. Eq. 192, 107 A 874. 


15. Samuels v. Drew, 296 Fed. 882; 
Samuels v. Drew, 292 Fed. 734 [aff 
286 Fed. 278]. 


_{a] Rule applies (1) to commodi- 
ties sold on exchanges where sales for 
the future are systematic (Samuels v. 
Drew, 292 Fed. 734 [aff 286 Fed. 278]), 
(2) and to all commodities customa- 
rily sold for future delivery (Samuels 
v. Drew, supra). 


16. State v. Associated Packing 
Co., 195 Iowa 1818, 192 NW 267. 


17. State v. Associated Packing 
Co., supra. 

18. Woodland v. Wise, 112 Md. 35, 
76 A 502; Peo. v. St. Nicholas Bank, 
3 App. Div. 544, 88 NYS 879 [aff 151 
N. Y. 592 mem, 45 NE 1129 mem]. 


19. People’s Bank v. 41tna Indemn. 
Co., 91 Conn: 57, 98 A 3532. Kretsch- 
mar v. First Nat. Bank, 90 Miss. 368, 
43 S 474, 138 AnnCas 1085. 


20. London, ete, Bank v. .Willi- 
mette Steam Mill, etc., Co., 80 Fed. 
226; Detroit Trust Co. v. Michigan 
Sav. Bank, 150 Mich. 536, 114 NW 329; 
Detroit Trust Co. v. State Bank, 150 
Mich. 530, 114 NW 327; Central Bank, 
etc., Co. v. Jarrett, 195 N. C. 798, 143 
SE 827; Boney, etc., Milling Co. v. 
J. C. Stevenson Co., 161 N. C. 510, 77 
SE 676; Merchants’ Nat. Bank v. Flip- 
pen, 158 N. C. 334, 74 SE 100. 

21. Boney, ete., Milling Co. v. J. Cc, 
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same title and section number. 


interest as sales are. 


Pa 


§§ 390-391] 


after such application.?? 


full amount of. the obligation.?7 
[§ 391] c. Interest.?® 


22. Detroit Trust Co. v. Michigan 
Sav. Bank, 150 Mich. 536, 114 NW 329; 
Detroit Trust Co. v. State Bank, 150 
Mich. 530, 114 NW 327. , 


, 23. Amount payable to second 
ane, in bankruptcy see Bankrupt- 
cy " 


24. Lake.Worth Inlet Dist. v. 
-telius, 99 Fla. 514, 126 S 745. 


25. Lake Worth Inlet Dist. v. 
telius, supra. 


26. Lake Worth Inlet Dist. v. 
telius, supra. 

27. Lake Worth Inlet Dist. v. 
telius, supra. 


28. Interest on dividends see infra 
§ 515. : 

29. Green v. Stone, 205 Ala. 38, 87 
S 862. ‘ 


30. McGinnis v. Corporation Fund- 
ing, etc., Co., 8 F. (2d) 532; Ohio Sav. 
Bank, ete, Co. v. Willys Corp., 8 F. 
C20) 463,544 ALR AT62c" Denvers v. 
Stenger, 295 Fed. 809; New York 
Trust Co. v. Detroit, ete., R. Co., 251 
Fed. 520, 163 CCA 508; Tredegar Co. v. 
Seaboard Air Line R. Co., 183 Fed. 289, 
105 CCA 501; New York Security, etc., 
Co..v. Lombard Inv. Co., 73 Fed. 537; 
Central Nat. Bank v. Bateman, 15 Del. 
Ch. 31, 131 A 202; Blair v. Clayton 
Enterprise Co., 9 Del. Ch. 95, 77 A 740; 
Gaston-’v. J. I. Campbell Co., 104 Tex. 
576, 141 SW 515, 140 SW 770. 


[a] Although based on a judgment 
obtained prior to the receiver’s ap- 
pointment, a claim for damages is, as 
against the fund, unliquidated and 
bears no interest. Ex p. Brown, 18 S. 
CORE 

31. U. S.—American ‘Iron, etc., Co. 

* vy, Seaboard Air Line R. Co., 233 U. S. 
261, 34 SCt 502, 58 L. ed. 949; Thomas 
v. Western Car Co. 149 U.S. 95, 13 
SCt 824, 37 L. ed. 663; Hatch v. Mor- 
osco Holding Co., 19 EF. (2d) 766; 
American Brake Shoe, etc., Co. v. New 
York R. Co., 10 F. (2d) 28; McGinnis 
v. Corporation Funding, etc., Co., 8 F. 
(2d) 532; Ohio Sav. Bank, etc., Co. v. 
Willys Corp., 8 F. (2d) 463, 44 ALR 
1162; Denver v. Stenger, 295 Fed. 809; 
American Brake Shoe, etc., Co. v. New 
York R. Co., 298 Fed. 612 [mod on 
other grounds 293 Fed. 633]; Ameri- 
can Engineering Co. v. Metropolitan 
By-Products Co., 267 Fed. 90 [certi- 
orari den 254 U. S. 640 mem, 41 SCt 
13 mem, 65 L. ed. 452 mem]; New 
York Trust Co. v. Detroit, ete., R. Co., 
251 Fed. 514, 168 CCA 508; Tredegar 
Co. v. Seaboard Air Line R. Co., 183 
Fed. 289, 105 CCA 501; Houston First 
Nat. Bank v. Ewing, 103 Fed. 168, 43 
CCA 150 [certiorari den 179 U. S. 686 
mem, 21 SCt 919 mem, 45 L. ed. 386 
mem]; Grand Trunk R. Co. v. Central 
Vermont R. Co., 91 Fed. 569; New 
England R. Co. v. Carnegie Steel Co.,, 
75 Fed. 54, 21 CCA 219; New York 
Security, ete., Co. v. Lombard Inv. Co., 
73 Fed. 537; Richmond, etc., Constr. 
Co. v. Richmond, etc., R. Co., 68 Fed. 
105, 15 CCA 289, 34 LRA 625; Central 
Trust Co. v. Condon, 67 Fed. 84, 14 
CCA 314, 


Gu- 
Gu- 
Gu- 
Gu- 


Under what is known as 
the bankruptcy rule?* a creditor holding collateral 
securities constituting part of the assets of an insol- 
vent estate may convert the collateral into cash, de- 
duct such amount, and prove for the balance;?* he 
may hold the security, credit the estate with its val- 
ue, and file a claim for the balance,?° then enforeing 
payment of the amount remaining unpaid from the 
security held;?® or he may return the security to 
the estate and prove as an unsecured creditor for the 


Aside from the case of a 
claim expressly bearing interest,?® the general rule 
in a case where the fund is to be shared by creditors 
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with interest. 
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without liens, or by those having liens of equal and 
common rank, is that interest may be recovered to 
the date of the order of the appointment of the re- 
ceiver,*° but not subsequent to that date®! except 
where the funds,®? or funds especially subject to the 
payment of the claim,*® are sufficient to pay all claims 
So interest on claims maturing after 
a receiver’s appointment, as of which date claims 
are to be ascertained,** cannot be proved.*®® 
est from the date of the appointment of a receiver 


Inter- 


cannot be allowed even as to a surety who has been 


terest.°® 


Conn.—Lippitt v. Thames L. & T. 
Co., 88:Conn. 185, 90 A 369. 


Del.—Central Nat. Bank v. Bateman, 
15 Del. Ch. 31, 131 A 202. 


Iowa.—George F. Hinrichs, Inc. v. 
Higley, 199 Iowa 765, 202 NW 746. 


Mass.—Attorney-Gen. v. Supreme 
Council A. L. H., 206 Mass. 131, 92 
NE 134. 


N. J.—Hoover Steel Ball “Co. v. 
Schaefer Ball Bearing Co., INSoe 
Eq. 515, 107 A 425, 426 [cit Cyc]. 


Tex.—Gaston, etce., v. J. I. Camp- 
bell Co., 104 Tex. 576, 140 SW 515, 140 
SW 770; Atlanta Nat. Bank v. Four 
States Grocer Co., (Civ. A.) 135 SW 
1185; Brazelton v. J. I. Campbell Co., 
49 Tex. Civ. A. 218, 108 SW 770. 


[a] Beason for rule.—The delay 
in distribution is the act of the law 
and. is a necessary incident to the set- 
tlement of the estate. Thomas v. 
Western Car Co., 149 U. S. 95,13 SCt 
824, 37 L. ed. 663; Ohio Savy. Bank, 
etc., Co. v. Willys Corp., 8 F. (2d) 463, 
44 ALR 1162; New York Trust Co. v. 
Detroit, ete., R. Co., 251 Fed. 514, 163 
CCA 508. 


[b] MIllustration.—A tenant’s claim 
for damages for breach of covenant of 
quiet enjoyment does not bear interest 
where the tenant’s eviction was sub- 
sequent to the date of the receiver’s 
appointment. American Brake Shoe, 
oie Co. v. New York R. Co., 10 F. (2d) 


[c] Rule applied (1) whether 
claim is preferred or general, and 
whether interest is a matter of dam- 
ages or contract (Hoover Steel Ball 
Co. v. Schaefer Ball Bearing Co., 90 


N. J. Eq. 515, 107 A 425), (2) especial-. 


ly to claims in the nature of fees and 
costs which arise during the adminis- 
tration of the receivership and by rea- 
son of it (Jones v. U. S., ete., Trust 
Co., 47 Tex. Civ. A. 430, 105 SW 328), 
(3) and to a claim arising from agree- 
ment of creditors to be paid immedi- 
ately out of operating proceeds (At- 
lanta Nat. Bank v. Four States Grocer 
Con. Clexs Civ. A’) 135, SW 1135): 


[d] Interest continues during re- 
ceivership, the text rule not prevent- 
ing the running of interest but only 
affecting the right to obtain it. Amer- 
ican Iron, ete., Co. v. Seaboard Air 
Line R. Co., 233 U. S. 261, 34 SCt 502, 
58 L. ed. 949; Ohio Sav. Bank, etc., 
Trust Co. v. Willys Corp., 8 F. (2d) 
463. 

[e] Where claim is against receiv- 
er for damages during administration, 
it has been said that the allowance of 
interest from the date of the decree 
is within the discretion of the court. 
Central Trust Co. v. Denver, etc., R. 
Co., 97 Fed. 239, 38 CCA 1438 [certiorari 
den 176.U. S. 683 mem, 20 SCt 1025 
mem, 44 L. ed. 638 mem]. 


. [f] Judgment binding proceedings. 
—Where a claim is evidenced by a 
judgment recovered in a proceeding 
prosecuted in a state court with leave 


compelled to pay both the principal sum and the in- 


Claims having priority. Where there are claims of 


of a federal court in which a receiver- 
ship is pending, the question as to the 
allowance of interest is to be deter- 
mined by the court in which the re- 
ceivership is pending notwithstanding 
the judgment recovered pending the 
receivership provides for interest 
from the time at which the amount 
due was determined until the date of 
its entry, and plaintiff will be allowed 
to fare no better as to interest by rea- 
son of his judgment than he would 
were his claim proved by other’ evi- 
dence. Hatch v. Morosco Holding Co., 
Ines) LSOE. » 2d)" 766. } 


32. American Iron, ete., Co. v. Sea- 
board Air Line R. Co., 233 U. S. 261, 
34 SCt 502, 58 L. ed. 949; Nolte v. 
Hudson Nav. Co., 8 F. (2d) 859 [aff 
11 F. (2d) 680]; Ohio Sav. Bank, etc., 
Co. v. Willys Corp., 8 F. (2d) 463, 44 
ALR 1162; American Brake Shoe, etc., 
Co. v. New York R. Co., 293 Fed. 612 
{mod on other grounds 293 Fed. 633]; 
New York Security, etc., Co. v. Lom- 
bard Inv. Co., 73 Fed. 537; Richmond, 
Constr. Co. 


LRA 625; 
posit, etc., Co., 34 Cal. A. 269, 167 P 
181; Central Nat. Bank v. Bateman, 
15 Del. Ch. 31, 131A 202; Gaston ‘v. 
J. I. Campbell Co., 104 Tex. 576, 141 
SW 515, 140 SW 770; Brazelton v. J. 
I. Campbell Co., 49 Tex. Civ. A. 218, 
108 SW 770. But see Tredegar Co. 
v. Seaboard Air Line R. Co., 183 Fed. 
289, 105 CCA 501 (statements of in- 
solvency in pleadings prevent recov- 
ery of interest even though good man- 
agement left surplus). 


{a] Interest held allowable on 
claims for rentals of street railroads. 
American Brake Shoe., etc., Co. v. New 
York R. Co., 293 Fed. 612 [mod on 
other grounds 293 Fed. 633]. 


[b] Interest on claim for work per- 
formed during the receivership pro- 
ceeding may be allowed. Frock v. 
Columbian Constr. Co., 142 Md. 413, 
121 A 366. : 


33. American Engineering Co. v. 
Metropolitan By-Products Co., 267 
Fed. 90 [certiorari den 254 U. S. 640 
mem, 41 SCt 13 mem, 65 L. ed. 452 
mem]; New York Trust Co. v. De- 
troit,> ete.) HRICoy 2261.5 Meds is 14e 163 
CCA 508; Edwards v. Bay State Gas 
Co., 172 Fed. 971; New England R. Co. 
v. Carnegie Steel Co., 75 Fed. 54, 21 
CCA 219; Younger v. Massey, 41 S. C. 
50, 19 SH 125. 


34. See supra § 386. 
35. Samuels v. Drew, 286 Fed. 281. 
36. Mellette Farmers’ El. Co. v. H. 


Poehler Co., 18 F. (2d) 432. 


[a] Reason for rule.—Payment by 
the surety of the face amount of the 
bond plus interest is simply payment 
of a complete debt owed, that is, pay- 
ment of the face amount owed at date 
of default plus interest as a charge 
for the use of the money from the date 
of default to the date of payment. 
Mellette Farmers’ El. Co. v. H. Poehler 
Co., 18 F. (2d) 4382. 
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several classes of priorities, the claimants of each 
class are entitled to interest down to the date of 
decree of payment,®? when a sufficient surplus ex- 
ists to pay principal and interest of all claims of 
the class,?8 even though nothing may be left for a 
dividend to claimants of an inferior rank,*®® but not 
when such surplus does not exist.4° Whether or not 
in a given ease of a claim based on a lien interest may 
-be recovered also depends upon the nature of the 
events which prevented payment.*! Furthermore, 
interest on claims having priority cannot be allowed 
from the date of the decree for payment to the date 
of actual payment where the fund is insufficient to 
pay all creditors,‘? particularly when the delay of 
payment was caused by the claimant’s appeal from 
the decree for payment.*® Where interest on tax 
executions is provided by statute,** a claim of in- 
terest is provable as a part of the priority of the tax 
lien,*® particularly where the fund is sufficient to 
pay both the taxes and the interest.*® 

Delay in proceedings. Where a_ receivership 
should have been completed within a year but, due 
to inactivity of all parties, continued for several 
years, interest on claims for the one year only will 
be allowed.** 
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[§ 392] 3. Customary Procedure—a. Presenta- 
tion and Proof—(1) Presentation—(a) In General. 
Where a court has taken property into its custody 
through the appointment of a receiver, all persons 
having claims to participate in such property must 
go into such court to prove their demands and re- 
ceive their share of the estate.4® . Their claims must 
be presented to such court.*® Except where statutes 
provide otherwise,°° it is no part of a receiver’s duty 
to report claims to the court for allowance*! but the 
duty devolves upon the creditor or his counsel or 
agent.°* Separate claims of distinet individuals 
must be separately presented.°? The fact that the 
receiver undertakes the defense of an action pend- 
ing at the time of his appointment amounts to a 
recognition of the claim involved, obviating the ne- 
cessity of the formal filing of the claim in the re- 
ceivership proceedings.°* A claimant who files and 
proves his claim in receivership proceedings becomes 
a party thereto,®® and it has been held that the court 
has no jurisdiction as to one who is not shown by the | 
record to have asserted any claim or to have been a 
party to the suit although he has joined in some of 
the motions made by parties.®® On the other hand, it 
has been said that those holding claims against the 


NE 


37. American Iron, etc., Co. v. Sea- 
board Air Line R. Co., 233 U. S. 261, 
34 SCt 502, 58 L. ed. 949; Mercantile 
Trust Co. v. Tennessee Cent. R. Co., 
286 Fed. 425; Texas Co. v. Interna- 
tional, etc., R. Co., 250 Fed. 742, 163 
CCA 74 [certiorari den sub nom. Cen- 
tral Trust Co. v. Texas Co., 249 U.S. 
613 mem, 30 SCt 388 mem, 63 L. ed. 
802 mem]; Spring Coal Co. v. Keech, 
239 Fed. 48, 152 CCA 98; Pennsylvania 
Steel Co. v. New York City R. Co., 216 
Fed. 458, 132 CCA 518 [mod 208 Fed. 
168, 757, 777, and rev 208 Fed. 737, 
certiorari den sub nom. Benner v. 
New York City R. Co., 238 U. S. 632, 
35 SCt 794, 59 L. ed. 1498]; Houston 
First Nat. Bank v. Ewing, 103 Fed. 
168, 43 CCA 150 [certiorari den 179 
U. S. 686 mem, 21 SCt 919 mem, 45 
L. ed. 386 mem]; Jourolmon v. Ewing, 
85 Fed. 103, 29 CCA 41; Richmond, 
etc., Constr. Co. v. Richmond, etc., R. 
Co., 68 Fed. 105, 15 CCA 289, 34 LRA 
625; Central Trust Co. v. Condon, 67 
Fed. 84, 14 CCA 314; Green v. Stone, 
205 Ala. 88, 87 S 862; Central Nat. 
Bank v. Bateman, 15 Del. Ch. 31, 131 
A 202; Blair v. Clayton Enterprise 
Co., 9 Del. Ch. 95, 77 A 740. 


[a] Text rule particularly applies 
(1) where the receiver was appointed 
on application of the debtor and claim- 
ant. American Iron, etc., Co. v. Sea- 
board Air Line’ R. Co., 233 U. S. 261, 
34 SCt 502, 58 L. ed. 949. (2) Where 
a prior lienholder is expressly given a 
right to interest, the text rule partic- 
ularly applies. Mercantile Trust Co. 
v. Tennessee Cent. R. Co., 286 Fed. 
425; Spring Coal Co. v. Keech, 239 
Fed. 48. 


[b] Mortgagee is entitled to inter- 
est to the date of the receiver’s sale 
of mortgaged realty. Meister v. J. 
piieter) TIC OS Nene euGeard os 142) VA: 


{e] Right is not barred by accept- 
ance of principal only where the pay- 
ment of the principal was accepted on 
condition that the right to interest 
should not be prejudiced. New York 
Trust Co. v. Detroit, etc., R. Co., 251 
Fed. 514; Tredegar Co. v. Seaboard 
cnet Line R. Co., 183 Fed. 289, 105 CCA 


{d] Failure to object to a judg- 
ment allowing principal and interest 


as charges with priority is not an ad- 
mission that the interest is entitled 
to priority, the priority of the prin- 
cipal resting on agreement of parties. 
Atlanta Nat. Bank v. Four States Gro- 


cer (Co;, (hex. Civ. A.) 135 SW B35. 
38. See cases supra note 37. 
39. Richmond, etc., Constr. Co. v. 


Richmond, etc., R. Co., 68 Fed. 105, 15 
CCA 289, 34 LRA 625; Central Nat. 
reeue v. Bateman, 15 Del. Ch. 31, 131 


40. New York Trust Co. v. Detroit, 
etc.,, R.Co., 251 Med. 514, 163'CCA 508; 
Great Northern R. Co. v. Oakley, 135 
Wash, 279, 237 P 990. 


41. Hoover Steel Ball Co. v. 
Schaefer Ball Bearing Co., 90 N. J. 
Eq. 515, 107 A 425, 427 [cit Cyc]. 


[a] Rule applied.—Where mort- 
gagees had a lien on specific property 
which was sold, the lien attached to 
the fund with interest until the fund 
was paid into the hands of the receiv- 
er, and thereafter, delay being due to 
law, only such interest as was earned 
upon the portion of the fund they were 
entitled to receive. Hoover Steel Ball 
Co. v. Schaefer Ball Bearing Co., 90 
N. J. Eq. 515, 107 A 425. 


42. White v. Young, (Tex. Civ. A.) 
146 SW 956; St. Louis Union Trust 
Co. v. St. Louis, ete., R: Co., (Tex: Civ. 
A.) 146 SW 348. 


43. White v. Young, (Tex. Civ. A.) 
146 SW 956. 


44. See Taxation § 1254. 

45. Pearsall v. Central Oil, etc., Co., 
23 EF. (2d) 716; Houston First Nat. 
Bank v. Ewing, 103 Fed. 168, 48 CCA 


150 [certiorari den 179 U. S. 686 mem, 
21 SCt 919 mem, 45 L. ed. 386 mem]; 
Sparks v. Lowndes County, 98 Ga. 
284, 25 SE 426. 


46. Sparks v. Lowndes County, su- 
pra. 


47. Bibber-White Co. v. White Riv- 
er Valley Electric R. Co., 175 Fed. 470. 


48. Hatch v. Morosco Holding Co., 
Inc., 19 F. (2d) 766; In re Seaboard 
Air Line R. Co,, 166 Fed. 376. 


49. Ind.— Attna Trust, ete. Co. v. 
Nackenhorst, 188 Ind. 621, 122 NE 421, 
123 NE 353, 125 NE 213. 


Mass.—Atty.-Gen. v. Supreme Coun- 


cl A. L. H., 196 Mass, 151, -82 

N. Y.—Rinn v. Astor F. Ins. Co., 59 
N. Y. 148; Matter of Ziegler, 98 App. 
Div. 117,90 NYS 681. 


Or.—Hafer v. Medford, etc., R. Co., 
60: Or. 354, 117 P 1122, 119 2B 337 [eit 
Cyeks 

Tex.—St. Louis, etec., R. Co. v. Green, 
(Civ. A.) 183 SW 829. 


[a] Thus a judgment, recovered 
against a railroad company while its 
properties are in the ‘hands of a re- 
ceiver, should be presented to the 
court in which a receivership is pend- 
ing as evidence ‘of the claim. St. 
Louis, etc., R: Co. v. Green, (Tex. Civ. 
A.) 183 SW 829. 


[b] Rule to show cause is not ordi- 
narily a proper method of presenting 
a claim, but it should be presented by 
a petition. In re Dooley, 7 Porto 
Rico Fed. 25. 


[ec] Claim of federal government 
against an insolvent corporation for 
unpaid taxes must be proved like any 
other claim. Reinecke v. General 
Combustion Co., 237 Ill. A. 404. 


50. See statutory provisions. 

51. Halsted v. Forest Hill Co., 109 
Fed. 820. 

52. Halsted v. Forest Hill Co., su- 
pra. 

[a] Disqualification of counsel.— 


That the attorney for certain credi- 
tors having: preferred claims incurred 
by the receiver as operating expenses 
had previously acted as receiver and 
as attorney for the receiver, when 
such claims were incurred, did not dis- 
qualify him from acting as counsel to 
have the claim allowed and paid. St. 
Louis Union Trust Co. v. St. Louis, 


oe Re Col, (CLeExs CiveA) 4 CaS 
53. Pennsylvania Steel Co. v. New 


York City R. Co., 165 Fed. 458. 


54. Macdonald vy. Adtna 
Co., 93 Conn. 194, 105 A 480. 


55. Combs vy. Allen, 208 Ky. 519, 
271 SW 598. 


56. Continental Supply Co. v. 
Sendy yer Oil Co., 218 Ky. 248, 291 


Indemn. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 392-394] 


receiver are parties to the receivership,®? and that 
the relations between them as established by the 
decree are direct and personal,°* the appearance or 
nonappearance of claimant being immaterial except 
as the deeree makes it otherwise.°® A claimant who 
files his claim in-a receivership proceeding is not 
bound to serve notice thereof on all other ¢laimants.®° 


Amendment or increase of claim. After an item- 
ized account has been filed with the court, and the 
right thereto assigned, the assignee cannot enlarge 
it either by adding to the items®+ or to the amounts 
claimed.°®? 


. [§ 393] (b) Time. The time within which claims 
shall be presented may be fixed by statute®* or by 
an order or decree of the court.°* That a state stat- 
ute of limitations has not expired as to a tort action 
against the debtor in a state court does not prevent 
the receivership court from properly limiting the 
time for filing claims.®° <A claim equitably must be 
deemed to have been presented when the receiver 
in his own name.or in the name of the corporation 
for which he is appointed undertook the defense of 
an action pending on such claim at the time of his 
appointment in a foreign jurisdiction.®® 
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[§ 394] (c) Effect of Failure To Present in Time. 
In general, where an order is given for the publica- 
tion of a notice of a limitation of the time to file 
claims, and such notice is duly published, claims not 
filed within the time specified in the notice are pre- 
cluded in that proceeding from sharing in the as- 
sets.°7 This result®® is held to follow, however, only 
where there has been, in the meantime, a final dis- 
tribution of the funds in the hands of the receiver, 
based upon claims proven,®® unless injustice would 
otherwise be done.*° In the absence of notice, duly 
published, of the order limiting the time within which 
claims should be filed, claims are not precluded.** 
Reasonable publication of an order constitutes regu- 
lar and binding notice thereof,‘? and further notice 
or knowledge is not necessary. Knowledge of the 
exclusive possession and control of property by a 
court through its receiver, places a claimant of ordi- 
nary prudence upon inquiry as to all measures requi- 
site for him to pursue in order to share in the distri- 
bution,’* including the order limiting the time for 
filing the claim.*® If a reasonable excuse for delay- 
ing to make an earlier claim is shown,?® the court 
may, in its discretion, permit a creditor to come in 


57. Le Brun v. Boston, etc., R. Co., 
$2 N. H. 170, 131 A 441; Watkins v. 
Boston, ete., R. Co., 81 N. H. 363, 127 
A 701. : 

58. Le Brun v. Boston, etc., R. Co., 
82 N. H. 170, 181 A 441; Watkins v. 
Boston, etc., R. Co., 81 N. H. 363, 127 
A 701, 


59. Watkins v. Boston, etc., R. Co., 
supra. 
60. Schubert v. Andrew, 205 Iowa 


353, 218 NW 78. 


61. Pennsylvania Steel Co. v. New 
York City R. Co., 225 Fed. 96 [mod 
231 Fed. 442, 145 CCA 434, 436]. 


62. Pennsylvania Steel Co. v. New 
York City R. Co., supra. 


63. See statutory provisions. 
64. In re Studebaker-Wulff Rubber 
Co., 33 F. (2d) 1004; Phelan v. Mid- 


dle States Oil Corp., 15 F. (2d) 88; 
North American Co. v. St. Louis, etc., 
R. Co., 288 Fed. 612 [rev on other 
grounds 14 F. (2d) 284 (certiorari 
granted 273 U. S. 680 mem, 47 SCt 1il 
mem, 71 L. ed. 837 mem, mod on other 
grounds 274 US 304, 47 SCt 635, 71 
L. ed. 1060 [motion to amend den 275 
U.S. 156; 48 SCt 96, 72 LL. ed.) 214])]; 
Barber v. International Co., 74 Conn. 
652, 51 A. 857, 92 AmSR 246; Evans 
v. Illinois Surety Co., 298 Ill. 101, 131 
NE 262. 


[a] Purpose.—‘‘Such orders are 
primarily and chiefly for the assist- 
ance and benefit of the court in the 
discharge of its duties of administra- 
tion and distribution, although they 
are also beneficial to claimants, and 
especially to those who desire to bid 
for the purchase of the property.” 
North American Co. v. St. Louis, etc., 
R. Co., 288 Fed. 612, 619 [rev on other 
grounds 14 F. (2d) 284 (certiorari 
granted 273 U. S. 680 mem, 47 SCt 
111 mem, 71 L. ed. 837 mem, mod on 
other grounds 274 U. S. 304, 47 SCt 
635, 71 L. ed. 1060 [motion to amend 
den 275 U. S. 156,48 SCt 96, 72 L. ed. 
214])]. 


[b] Receiver pendente lite is not, 
in the absence of statute, required to 
give notice to creditors to present 
claims. Herring v. New York, etc., 
R. Co., 63 HowPr (N. Y.) 497 [aff 105 
N. Y. 340, 12 NE 768, 19 AbbNCas 
340). 

65. Smith v. Jones Lumber, 
Co., 200 Fed. 647. 


66. MacDonald v. 


etc., 


Aatna Indemn. 


Co., 93 Conn. 194, 105 A 480. 


67. Leadville Coal Co. v. McCreery, 
141 U. S. 475, 12 SCt 28, 35 L. ed. 824 
[aff sub nom. Lake Superior Iron Co. 
v. Brown, 44 Fed. 539]; Fee-Crayton 
Hardwood Co. v. Richardson-Warren 
Co., 18 F. (2d) 617; North American 
Co. v. St. Louis, ete., R. Co., 288 Fed. 
612 [rev on other grounds 14 F. (2d) 
284 (certiorari granted 273 U. S. 680 
mem, 47 SCt 111 mem, 71 L. ed. 837 
mem, mod on other grounds 274 U. 
S. (3045 4% SCts635;, 71. Ei ved: 1060 
[motion to amend den 275 U.S. 156, 48 
Sct 96, 72 L. ed. 214])]; Pennsylva- 
nia Steel Co. v. New York City R. 
Co., 229 Fed. 120, 148 CCA 396; Penn- 
sylvania Steel Co. v. New York City 
R. Co., 176 Fed. 469; Metropolitan 
Rubber Co. v. Place, 147 Fed. 90, 77 
CCA 262; Western New York, etc., R. 
Co. v. Penn Refining Co., 137 Fed. 343, 
70 CCA 23 [aff 208 U. S. 208, 28 SCt 
268, 52 L. ed. 456]; MacDonald v. 
Aftna Indemn. Co., 91 Conn. 359, 100 
A (32; -Leov. Green, 52 Ne: J. Eq. 1, 
28 A 904; Peo. v. Security L. Ins., 
etc., Co., 78 N. Y. 114, 34 AmR 522, 7 
AbbNCas 198; In re Harmony F. & M. 
whe Co., 45 N. Y. 310 [aff 9 AbbPrNS 
3 : 


[a] Court has power to enforce 
penalty for noncompliance. Phelan v. 
Middle States Oil Corp., 15 F. (2d) 88. 


[b] Notice can only be effectually 
given as to nonresidents of the state 
by personal service of process. 
Metropolitan Rubber Co. v. Place, 147 
Med. 90, 77 CCA 262. 


[c] Sufficiency of order.—A state- 
ment in an opinion accompanying de- 
cree ending the receivership that the 
order must provide that all claims of 
third parties against the receiver shall 
be speedily determined by the court 
was not intended to end all claims not 
so presented but was merely a method 
of protecting the receiver. Le Brun 
Vv. Bostonsetec., R. Cos, 82 N. Hy270; 
131 A 441. 


{[d] Decree providing for payment 
of claims arising after the decree does 
not include claims accruing before the 


decree but not timely presented. 
North American Co. v. St. Louis, etce., 
R. Co., 288 Fed. 612 [rev on other 


grounds 14 F. (2d) 284 (certiorari 
granted 273 U. S. 680 mem, 47 SCt 111 
mem, 71 L. ed. 837 mem, mod on other 
grounds 274 U. S. 304, 47 SCt 635, 71 
Il. ed. 1060 [motion to amend den 
275 U. S. 156, 48 SCt 96, 72 L. ed. 
214])). 


68. See supra note 67. 


69. In re Studebaker-Wulff Rub- 
ber Co., 33 F. (2a) 1004; North Amer- 
ican Co. v. St. Louis, ete., R. Co., 288 
Fed. 612 [rev on other grounds 14 F. 
(2d) 284 (certiorari granted 273 U. 
S. 680 mem, 47 SCt 111 mem, 71 L. 
ed. 837 mem, mod on other grounds 
214 Ue Sy 3049 47 SCt 6355. Ti Leased: 
1060 [motion to amend den 275 U. S. 
156, 48 SCt 96, 72 L. ed. 214])]; In re 
Pelican Saw-Mill, ete., Co., 50 La. 
Ann. 404, 23 S 363; Penrose v. Page, 
145 Md. 1, 125 A 549; Keene v. Gaehle, 
56 Md. 343; Matter of Ziegler, 98 App. 
Div. 117, 90 NYS 681. 


70. Oklahoma vy. Texas, 266 U. S. 
298, 45 SCt 101, 69 L. ed. 296; In re 
Studebaker-Wulff Rubber Co., 33 F. 
(2d) 1004. 


{a] Thus, where to grant a late 
petition would require a readjustment 
of the receiver’s accounts, would de- 
lay distribution, and would be preju- 
dicial to the other timely claimants, 
such late petition will be denied. Ok- 
lahoma v. Texas, 266 3 Oe 290, 45 
SCt 101, 69 ved: 12916: 


71. Spiller v. St. Louis, ete., R. Co., 
14 F. (2d) 284 [rev 288 Fed. 612 and 
certiorari granted 273 U. S. 680 mem, 
47 SCt 111 mem, 71 L. ed. 837 mem, 
aff 274 U. S. 304, 47 _SCt 635, 71 i 
ed. 1060]; Carroll v. St. Louis-San 
Francisco R. Co., (Mo. A.) 274 SW 837. 


72. North American Co. v. St. 
Louis, etc., R. Co., 288 Fed. 612 [rev 
on other grounds 14 F. (2d) 284 (cer- 
tiorari granted 273 U. S. 680 mem, 47 
SCt 111 mem, 71 L. ed. 837 mem, mod 
on other grounds 274 U.S. 304, 47 SCt 
635, 71 L. ed. 1060 [motion to amend 
oa 275 U. S. 156, 48 SCt 96, 72 L. ed. 

4])1. 


73. North American Co. v. St. 
Louis, ete., R. Co., supra. 


74. North American Co. v. St. 
Louis, ete., R. Co., supra. 

75. North American Co. vy. St. 
Louis, etc., R. Co., supra. 

76. MacDonald v. Atna Indemn. 
Co., 91 Conn. 359, 100 A 32; Grinnell 


v. Merchants’ Ins. Co., 16 N. J. Ea. 
283; Matter of Ziegler, 98 App. Div. 
117, 90 NYS 681. 


[a] Where there was presumptive 
knowledge of receivership, a failure 
to explain a delay in filing or to of- 
fer an excuse justifies a refusal of 
an application for extension of the 
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and prove his claim at any time before actual distri- 
bution,?? or even after partial payments, if there is 
a surplus in the hands of the receiver, so as not to 
interfere with payments already made.** The para- 
mount right of the state to preference in the payment 
of a tax claim?® cannot be cut off by an order of the 
court fixing the time for the filing of claims.*° A 
claim by the United States for taxes is not barred by 
laches in asserting the claim in state receivership 
proceedings,*! and it may be presented at any time 
during the pendency of the receivership proceedings 
and before the assets are distributed;8? however, in 
receivership proceedings in a federal court, a claim 
of the United States for taxes, not timely filed, is not 
a provable claim,’* provided the order names the 
United States.** 


[§ 395] (2) Proof of Claim. A creditor must do 
more than put the receiver upon inquiry as to his 
claim;®*> he must file proof in itself satisfactory,*®® 
unless such proofs are made unnecessary by an act 
of the receiver.87 If he fails to do so he cannot, 
after another creditor has been paid a dividend on 
satisfaetory proof of a claim including that for which 
he contends, hold the receiver accountable for the 


time for filing. Buzzell v. 4Stna In- 


RECEIVERS sae ; 


Wash.—Albright v. Sunset Motors, 85. 


[§§ 394-396 


whole or any part of such dividend upon the ground 
of notice of the existence and particulars of his own 
claim derived from circumstances extrinsic to the 
proofs on file,8* and failure to support claims with 
proof before a special master to whom the determi- 
nation of claims is referred prevents raising such 
claims as exceptions to confirmation of the report.*® 
Sworn proof of the justness of any claim may be 
required before it will be allowed.°° Where, as 
against a contention that its claims for taxes are 
barred, the United States asserts that the claims are 
covered by a waiver, such waiver should be pro- 
duced;®1 so where it asserts that a return was filed 
upon a certain date and an assessment made upon & 
certain other date, it should produce evidence of such 
facts.°? 


[§ 396] b. Allowance or Disallowance on Presen- 
tation—(1) In General. Upon presentation to the 
court of claims against funds or property in the hands 
of the receiver,®* often such claims are referred to 
the receiver by the court to determine whether the 
claims are just.°* Where the receiver’s report is 
favorable, the court allows the claims.®> The re- 
ceiver has no authority favorably to report a claim 


Meding vy. Todd, 56 N. J. Eq. 


demn. Co., 91 Conn. 359, 100 A 32. 


{b] Under rule of court authoriz- 
ing an extension of the time for pre- 
senting claims, as to a claimant whose 
rights are indisputable and whose 
claim has been liquidated, great lib- 
erality is exhibited in extending the 
time in a case where such creditor 
had neither notice nor opportunity to 
present the claim within the period 
designated. Buzzell v. AXtna Indemn. 
Co., 91 Conn. 359, 100 A 32. 


[c] Excuses held sufficient.—(1) 
Infancy. Park v. New York, etc., R. 
Co., 140 Fed. 799. (2) Bona fide ig- 
norance of the proceedings had for 
the distribution of the fund. Mac- 
donald v. Attna Indemn. Co., 93 Conn. 
165, 105 A 470; Washington Bank v. 
Creditors, 80 N. C. 9. (3) Delay, at 
receiver’s request, to reduce claim to 
judgment. London, etc., Bank v. Wil- 
lamette Steam-Mill Lumbering, etc., 
Co., 80 Fed. 226. (4) Rights in cus- 
todia legis. Metropolitan SS. Co. v. 
Eastern SS. Lines, 16 F. (2d) 424. 


{d] Excuses not sufficient.—Delay 
to reduce claim to judgment, which 
claim was liquidated by an order of 
a commission. North American Co. 
v. St. Louis, ete., R. Co., 288 Fed. 612 
[rev on other. grounds 14 F. (2d) 284 
(certiorari granted 273 U. S. 680 mem, 
47 SCt 111 mem, 71 L. ed. 837 mem, 
mod on other grounds 274 U. S. 304, 47 
SCt 635, 71 L. ed. 1060 [motion to 
amend den 275 U. S. 156, 48 SCt 96, 
W1 L, ed. 214))]. 


77. Conn.—Buzzell y. A@®tna_ In- 
demn. Co., 91 Conn. 359, 100 A 32. 


Ind.—Vincennes First Nat. Bank yv. 
Gregg, (A.) 169 NE 691. 


N. J.—Pattberg v. Pattberg, 55 N. 
J. Eq. 604, 38 A 205; Wall v. Young, 


54 N. J. Eq. 24, 33 A 526; Grinnell 
v. Merchants’ Ins. Co., 16 N. J. Eq. 


283. 


N. Y.—Atty.-Gen. vy. Continental L. 
Ins. Co., 88 N. Y. 77 [rev 27 Hun 228, 
64 HowPr 73]; Peo. v. Security L. 
Ins., etc., Co., 79 N. Y. 267; Matter 
of Ziegler, 98 App. Div. 117, 90 NYS 
681; Smith v. Manhattan Ins. Co., 4 
Hun 127. 


N. C.—-Odell Hardware Co. v. Holt- 
Morgan Mills, 173 N. C. 304, 92 SE 6. 

Pa.—Stratford v. Franklin Paper 
Mills Co., 25°Pa. Dist. 721. 


148 Wash. 348, 268 P 1036. 


[a] Such discretion not reviewable. 
—Peo. v. Security L. Ins., etc., Co., 79 
N. Y. 267; In re Harmony F. & M. 
Ins. Co., 45 N. Y. 310 [aff 9 AbbPrNS 
347]; Insurance Comr. v. Commercial 
Miu. ins:) Co.20) RO. ais ARo30 sein: 
re Eddy, 15 R. I. 474, 8 A 694. 

[b] Order limiting time for pres- 
entation does not exhaust the power 
of the court. Peo. v. Security L. Ins., 
eter Cont 9YNe net 26. 


78. Grinnell v. Merchants’ Ins. Co., 
16 N. J. Eq. 283; Odell Hardware Co. 
v. Holt-Morgan Mills, 173 N. C. 304, 
92 SE 6; Albright v. Sunset Motors, 
148 Wash. 348, 268 P 1086. 


[a] Where receiver has sufficient 
assets in his hands, he will be re- 
quired to pay the same dividend on an 
unpaid claim as the has paid on other 
claims, although such claim was not 
proved against the estate within the 
time required, Peo. v. Remington, 59 
Hun 282, 12 NYS 824, 14 NYS 98 [aff 
126 N. Y. 654, 27 NE 858]. 


79. See infra § 407. 


80. Greeley v. Provident Sav. Bank, 
98 Mo, 458, 11 SW 980. 


[a] Thus the fact that the tax 
collector intervened with a petition 
for an order to pay taxes after the 
time set by the court for filing claims 
against the property in the hands of 
the receiver does not authorize the 
court to nullify the paramount right 
expressly granted by statute. Gree- 
ley v. Provident Sav. Bank, 98 Mo. 458, 
11 SW 980. 


81. Reinecke v. General Combus- 
tion Co., 237 Ill. A. 404. 


82. Reinecke vy. General Combus- 
tion Co., supra. 

83. U.S. v. Middle States Oil Corp., 
18 F. (2d) 281; Phelan v. Middle 
States Oil Corp., 15 F. (2d) 88. 

[a] Where receivers have not 
made return for taxation on property 
held by them (1) the claim for taxes 
is not barred by an order limiting the 
time for presenting claims (Walters 
v. Western, etc., R. Co., 68 Fed. 1002) 
(2) but if the taxing officers have 
made no application for payment, 
they cannot enforce a penalty (Wal- 
ters v. Western, etc., R. Co., supra). 

84. Phelan vy. Middle States Oi 
Corp., 15 ™ (2d) 88. : 


820, 41 A 222. 


86. Meding v. Todd, supra; First 
Sav., etc., Co. v. Cazenovia, etc., R. Co., 
159 Wis. 344, 150 NW 405. 


[a] Thus the petitioner for an al- 
lowance by a receiver for services to 
the insolvent must show performance 
under his contract. First Savings, 
etc., Co. v. Cazenovia, ete., R. Co., 159 
Wis. 344, 150 NW 405. 


[b] Evidence held sufficient (1) to 
sustain part of claim. Bosse v. Weik, 
144 Mo. A. 468, 129 SW 417. (2) To 
warrant the finding of the trial court 
which allowed the claim of intervener 
for attorney fees against the defend- 
ant in a suit for receivership against 
the contention of defendant that such 
fee was contingent upon the success 
of intervener in defeating the receiv- 
ership suit by having defendant ad- 
judged a bankrupt in the federal 
courts. Zeitinger v. Hargadine-Mc- 
Kittrick Dry Goods Co., 298 Mo. 461, 
250 SW 913. 


87. See cases infra this note. 
[a] By accepting draft for full 
amount of claim, a receiver thereby 


approves it. Southern R. Co. v. 
Adams, 76 Fed. 504, 22 CCA 300. 


{[b] Where claims against insol- 
vent estate have passed into judgment 
With the receiver’s knowledge, they 
should be regarded as established. 
Demott v. Stockton Paper Ware Mfg. 
Co., 32 N. J. Eq. 124. 


88. Meding v. Todd, 56 N. J. Eq. 
820, 41 A 222. 


89. Fee-Crayton Hardwood Co. v. 


Eonar esen Ween Co, si BY aad) 


90. Pennsylvania Steel Co. v. New 
York City R. Co., 165 Fed. 458; Med- 
ing v. Todd, 56 N. J. Eq. 820, 41 A 


222; Runyon v. Farmers’, etc., Bank, 
4 N. J. Eq. 480; Arnold v. Penn, 11 
Tex, Civ. A.-325,°32 SW 353. 


91. West Virginia Rail Co. v. Jew- 
ett Bigelow, etc., Coal Co., 26 F. (2d) 
503. 


92. West Virginia Rail Co. v. Jew- 
ett Bigelow, etc., Coal Co., supra. 

93. See supra §§ 392-394. 

94. lLitzenberger v. Jarvis-Conklin 
THUStACO:, 8. Utah ows ee 0S le 


95. Evans v. Illinois Surety Co., 
319 Ill. 105, 149 NE 802 [rev 233 


For later cases, developments anid changes in the iaw see Annotations, same title and section number, 
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which is not a proper charge upon the fund,®® unless 
all interested in the rejection of such claim ac- 
quiesce.®? In the case of a report by the receiver, 
-a recommendation for allowance does not have the 
conclusive effect of a judgment,®* and the receiver 
himself should, if subsequently revealed facts so in- 
dicate, change his report unless some right is lost 
thereby;°® where a right may be lost in such ease, 
the matter may be determined by the court. It has 
been intimated that no appeal from the receiver’s 
report can be made without objection or exception 
thereto taken.” In a case ‘where an appeal is taken 
from the report, the review is not limited to that 
part of the report on the claim which is appealed.® 
The report will not be reversed by the court in the 
absence of evidence justifying such action.t In or- 
der to expedite proceedings where a large number of 
claims for torts are presented, they may properly 
be divided into groups, and a special master appoint- 
ed to liquidate each group, in so far as the claims 
have not been liquidated by suit.® 


[§ 397] (2) Compromise.® The receiver has au- 
thority to compromise disputed and doubtful claims,’ 
and a compromise which permits an escape from liti- 
gation and from the expense and damages from a 
delay in carrying out receivership plans is justified.® 
But the court will not direct a receiver to compromise 
a claim under a contract which has been held to be 
void.® An order authorizing compromise of a claim 
by the receiver is in effect a recognition of the 
claim,?° and a judgment entered as a result of such 
compromise is an allowed claim.11 


[§ 398] (3) Arbitration. An agreement prior to 
receivership for arbitration or an award thereunder 


Ill. A. 398]; Atty.-Gen. v. Supreme] Co., supra. 
Cotncil A. L. H., 196 Mass. 151, 81 12. 
NE 966; lLitzenberger v. Jarvis- 


RECEIVERS 


Anieleaet als Assoc. St., 


[53 C.J.] 239 


is not binding on the receiver in the absence of au- 
thorization from the court.1? The receiver may, by 
the statute under which he is appointed,'® be au- 
thorized to submit disputed and doubtful claims to 
arbitration.+# 


[§ 399] c. Objections to Allowance on Presenta- 
tion—(1) By Receiver." A receiver may defend 
the estate in his possession against all claims which 
are antagonistic to the rights of both parties to the 
suit,1® unless his order of appointment giving him 
only limited powers does not include such power.'? 
He may likewise defend the estate against all claims 
which are antagonistic to the rights of either party to 
the suit,1*® subject to the limitation that he may not, 
in such defense, question any order or decree of the 
court distributing burdens or apportioning rights be- 
tween parties to the suit,1® or any order or decree 
resting upon the discretion of the court appointing 
him.?° Neither can he question any subsequent or- 
der or decree of the court distributing the estate in 
his hands between the parties to the suit,?? but this 
rule does not apply to an intervenor.?2 Nor can a 
receiver contest a claim merely on account of his per- 
sonal interest in it?® and he has no authority to waive 
any rights of claimants?* or legal defense’ against 
a claim offered for proof.2° Where the objection to 
a claim is made in the form of demurrer, such plead- 
ing cannot, in accordance with the general rule else- 
where discussed,?® contain an allegation of fact.?7 
The objection that a claim was barred because not 
presented within the time limited by an order thereto-. 
fore made in the cause should be raised by plea,?® 
and not by demurrer.?° The objection must. be sup- 
ported by evidence.°® A motion to strike from the 

er made, the receiver may properly 


object and obtain a return of the 


TCs 
re property. 1S). Li Collins” Oils Cones 


Conklin Trust Co., 8 Utah 15, 28 P 871. 


[a] Court alone can determine who 
its creditors are and the amounts ‘of 
their respective claims. Evans vy. IIl- 
linois Surety Co., 319 Ill. 105, 149 NE 
802 [rev 233 Ill. A. 398]; Atty.-Gen. 
v. Supreme Council A. L. H., 196 Mass. 
151, 81 NE 966. 


96. Atty.-Gen. v. Life, etc., Ins. Co., 
4 Paige (N. Y.) 224. 


97. Atty.-Gen. v. Life, etc., Ins. Co., 
supra. 

98. In re United Mut. F. Ins. Co., 
22 R. I. 108, 46 A 273. 

99. In re United Mut. F. Ins. Co., 
supra. 

1. In re United Mut. F. Ins. Co., 


supra. 

2. Norfleet v. Tarboro Cotton Fac- 
tory, 172 N. C. 833, 89 SE 785. 

8. Schlicher v. Trenton, etc., R. 
Co., 77 N. J. Ea. 258, 75 A 982. 

4 See case infra this note. 

[a] Evidence held insufficient.— 
aT cuCer v. Babylon R. Co., 213 Fed. 

25. 


5. Pennsylvania Steel Co. v. New 
Work City R. Co., 161 Fed. 784. 

6 Compromise and settlement of 
debts_and claims hahaa in favor 
of estate see supra § 1 

7, In re Croton oat eas 
Ch. (N. Y.) 642. 

g. American Dist. 
Waltermire, 231 Fed. 412, 
406. 

9. Suydam v. New Brunswick 
Bank, 3°N. J. Eq) --276. 

10. Macdonald v. Atna Indemn. 
Co., 93 Conn. 165, 105 A 470. 


11. Macdonald vy. Attna Indemn. 


3 Barb. 


Steam Co. v. 
145 CCA 


R. Employees Div. 441 v. Des Moines 
City Ry Co., 14 BY (2a) ) 836. 


13. See statutory provisions. 


14. In re Croton Ins. Co., 3 Barb. 
Ch. (N. Y.) 642. 


15. Defenses in actions against re- 
ceivers generally see infra § 559. 


Right of receiver to appeal see Ap- 
peal and Error § 522. 


16. Bosworth v. Terminal R. As- 
soc., 174 U, S.. 182, 19 SCt 625, 43 L. 
ed. 941; Wiley Fertilizer Co. v. Car- 
roll, 202 Ala. 335, 80 S 417, 418 [quot 
Cyc]; Lawson vy. Dunn, (N. J. Ch.) 
49 A 1087; Atty.-Gen. v. North Amer- 
ican L. Ins. Co., 82 N. Y. 172 [mod and 
aff 21 Hun 283]. 


[a] Tllustration.—He may contest 
a claim for taxes, because if valid 
they are superior to the rights of 
both parties. Bosworth v. Terminal 
R. Assoc., 174 U. S.-182, 19 SCt 625, 43 
L. ed. 941. 


17. Crosby v. Morristown, etc., R. 
o., (Tenn. Ch.) 42 SW 507. 


18. Bosworth v. Terminal R. As- 


Soci UL S: 1825 19 (SCt, 025.430 L, 
ed. 941; Knabe v. Johnson, 197 Md. 
6165. 69 A 420; Gregg Co,, Ltd. v. 


Utuado Sugar Co., 6 Porto Rico Fed. 
518 (obiter dictum); Thompson v. 
Huron Lumber Co., 4 Wash. 600, 30 P 
iad oe 5. 


[a] Thus (1) where a receiver is 
appointed on application of a mort- 
gage creditor, it is the receiver’s duty 
to oppose the claim of such creditor, 
if the mortgage is void, as creating 
an illegal preference. Thompson v. 
Huron Lumber Co., 4 Wash. 600, 30 P 
741, 31 P 25. (2) As against a claim 
to recover loans by a person who has 
been advanced property as security 
on contemplated additional loans nev- 


Central Trust Co., 18 F. (2d) 474. 


19. Bosworth v. Terminal R. As- 
soc., 174 U. S. 182, 19 SCt 625; a L. 
ed. 941; Wiley Fertilizer Co. v. Car- 
roll, 202 Ala. 335,-80 S 417, 418 [quot 
Cyc]. 

20. Bosworth v. Terminal R. As- 
soc.; 174 Us Si £82, 19, SCt 6255 -43heis 
ed. 941; Wiley Fertilizer Co. v. Car- 
roll, 202 Ala. 335, 80 S 417, 418 [quot 
Cyc]. 

21. Bosworth v. Terminal R. As- 
soc, 174°U) S.*1825 19SCer 625,43: 
ed. 941. 

[a] Reason for rule.—‘‘He [the re- 
ceiver] is to stand indifferent between 
the parties.’””’ Bosworth v. Terminal 
R. Assoc., 174 U. S. 182, 487, 19 SCt 
625, 43 L. ed. 841. 

22. Bosworth v. Terminal R. As- 
soc., Supra. 


see Stanton v. Andrews, 18 Ill. A. 


24. Leach y. Farmers’, etc., Sav. 
Bank, 207 Iowa 471, 220 NW 10, 12 
[cit Cyc]. 

25. Evans v. Trimountain Mut. F. 
Ins. Co., 9 Allen (Mass.) 329. 

26. See Pleading § 536. 

27. See case infra this note. 

[a] Allegation on demurrer that 
the period of limitation for presenta- 
tion of claims expired on a certain 
day is a mere allegation of fact. 
Macdonald v. Attna Indemn. Co., 93 
Conn. 165, 105 A 480. 

28. Central Trust Co. v. Wabash, 
etc., R. Co., 46 Fed. 156. 

29. Central Trust Co. v. Wabash, 
etc., R. Co., supra. 


See cases infra this note. 
30. [a] Evidence held sufficient to 
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list of allowed claims, a claim for overpayment as 
to a right determined by an award, accompanied by 
an affidavit on information and belief that claimant 
had acquiesced in such awards as to similar rights, 1s 
not made insufficient by the form of such affidavit 
statement.3! A receiver who has access to evidence 
relating to a claim against the estate and who does 
not offer it in evidence cannot complain of its ab- 
sence.°? 


[§ 400] (2) By Creditors.** A creditor who has 
established his claim may resist before the master 
the allowance of a claim of dignity equal to or great- 
er than his own,** if the receiver should fail or re- 
fuse to do so in a proper case*® and provided his 
objections are made within a reasonable time.** Ex- 
ceptions by a person not a creditor will be over- 
ruled.?? Objections or exceptions to a claim must 
be sufficient to advise claimant of the fact that the 
correctness or justice of the claim is controverted.*® 
However, an objection on the ground that there is 
no proof of the services rendered, upon which the 


claim is based, sufficiently raises the propriety of the’ 


allowance of the claim.*?® Where a claim against the 
fund or property in the hands of the receiver is pre- 
sented in two paragraphs and exceptions are raised 
to the entire claim, if one paragraph states a good 
cause of action the exceptions are demurrable.*® 
Since a judgment against the receiver is conclusive 
as to the existence and amount of the claim,*! an ob- 
jection by creditors attacking such a judgment on 
the ground of fraud or perjury must be supported by 
the production of evidence more than merely cumu- 


support a finding of bad faith in the Os 
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lative, impeaching, or contradicting the former evi- 
dence,#2 and in no event will such objection permit 
a retrial of the matters decided by the judgment.** 

[§ 401] (3) By Purchaser. A purchaser from the 
receiver has the right to be heard upon the validity 
of a claim against the property purchased.*4 

[§ 402] (4) Reference. Upon objections, the 
usual practice to ascertain the persons entitled to 
participate in the distribution is through a master 
in chancery.4® Where a referee has been appointed, 
only disputed claims should be submitted to him.*® 
Under the rule elsewhere discussed*’ that a referee 
has authority to adjudicate only what is referred 
to him by his order of appointment, he may determine 
a claim accrued prior to the date when the receiver 


took charge of the property where his order of ap- . 


pointment so states.4® In the case of an objection 
by the receiver to the claim, he may permit those for 
whose benefit he objected to manage the defense, but 
it must be made under his direction.*9 The report 
of the referee is conclusive®® in the absence of ex- 
ception thereto.®+ The entry of a formal judgment, 
on the report of a referee determining a claim against 
an insolvent to be valid, is proper.°? 

[§ 403] d. Final Judgment or Order. The con- 
test of a claim before the court becomes in effect a 
suit against the receiver,®* and the allowance or dis- 
allowance of a claim after the hearing of objections 
amounts to a final adjudication®* ending the jurisdic- 
tion of the court over the claim®® further than to com- 
pel payment thereof.°® The allowance of a claim 
is an adjudication of the existence and amount of the 


Thompson v. Huron Lumber) the filing if no issue has been filed, it 


assignment to claimant of a judgment 
against the fund or property in the 
receiver’s hands. Investment Regis- 
try v. Chicago, etc., Electric R. Co., 
204 Fed. 500 [aff 225 Fed. 1022, 140 
CCA 663]. 


[b] Evidence held insufficient.— 
Hamner v. Lenox Sawmill Co., 217 Ky. 
627, 290 SW 509. 


31. U.S. v. Fletcher Sav., etc., Co., 
197 Ind. 527, 151 NE 420. 


$2. Voorhees v. Grinnell Co., 19 F. 
(24a) 73. . 


[a] Thus, where a claim is made 
for damages for breach of a partly 
executed contract to install a water 
sprinkling plant in a factory and 
claimant has tendered data of cost 
and expenditures to the receiver of 
the factory owners, the latter cannot 
complain that claimant did not in- 
troduce such matter in evidence. 
Neer neces v. Grinnell Co., 19 F. (2d) 


33. Objection to receiver’s report 
recommending allowance on presenta- 
tion see supra § 396. 


34. Wigginton v. Auburn Wagon 
Co., 338 F. (2d) 496; Fagan v. Boyle 
Ice Mach. Co., 65 Tex. 324. 


[a] In Louisiana (1) except as to 
a claim presented by the filing of an 
account and its homologation contra- 
dictorily with them after required no- 
tices and delays .(City Item Co-op. 
Printing Co. v. Phcenix Furniture 
Concern, 108 La. 258, 32 S 469), (2) 
creditors are not precluded from con- 
testing claims against the estate (City 
Item Co-op. Printing Co. v. Phoenix 
Furniture Concern, supra). 


[b] Failure to except to an allow- 
ance aS made by a master may amount 
to consent. Crosby v. Morristown, 
etc., R. Co., (Tenn. Ch.) 42 SW 507. 


Co., 4 Wash. 600, 30 P 741, 31 P 25. 


36. Krause v. Maliga Glass, etc., 
iCo:, GN: J.Ch:) 21 A 932; Terry iyaDu- 
bois, 32 Wkly. Rep. 415. 


37. Meister v. J. Meister, Inc., 103 
N. J. Eq. 78, 142 A 312. 


38. St. Louis Union Trust Co. v. 
Texas'!Southern R. Co., 59 Tex. Civ. A. 
181, 126 SW 308. 


[a] Claims included.—An objec- 
tion to the allowance of claims for 
car rentals does not include an objec- 
tion to claims for damages growing 
out of freight shipments. St. Louis 
Union Trust Co. v. Missouri Pac. R. 
Co., (Tex. Civ. A.) 146 SW 346. 


39. Central Sav. Bank v. Newton, 
59 Colo. 150, 147 P 690. 


40. Bossert v. Geis, 57 Ind. A. 381, 
107 NE 95. 


41. See infra § 588. 


42. Manhattan Trust Co. v. Chica- 
go Electric Tract. Co., 188 Fed. 1006. 


43. Manhattan Trust Co. v. Chi- 
cago Hilectric Tract. Co., supra. 


44. International-Great Northern 
R. Co. v. Bexar County Dist. Ct. Clerk, 
4 F. (2d) 19 [writ of error dism 269 
U. S. 593, 46 SCt 23, 70 L. ed. 429]. 


45. Guardian Sav. Inst. v. Bowling 
Green Sav. Bank, 65 Barb. (N. Y.) 275; 
Welch v. Central San Cristobal, 7 Por- 
to Rico Fed. 200; Gregg Co., Ltd. v. 
Utuado Sugar Co., 6 Porto Rico Fed. 
518 (obiter dictum); Fagan v. Boyle 
Ice Mach. Co,, 65 Tex. 324) 


[a] Court possesses full power to 
order a reference at any time, either 
with or without the receiver’s consent. 
Guardian Sav. Inst. v. Bowling Green 
Sav. Bank, 65 Barb. (N. Y.) 275. 


[b] By rule of court when a mat- 
ter is put in issue, or ten days after 


is referred to the standing master as 
a matter of course, whether or not the 
court is in session. Welch v. Central 
San Cristobal, 7 Porto Rico Fed. 200.. 


[c] Where whole transaction is in 
writing, and its proper construction 
and effect can only be drawn from the 
papers themselves, a reference to take 
testimony will not be ordered. Ex p. 
Williams, 17 S. C. 396. 


46. Peo. v. Universal L. Ins. Co., 30: 
Eun €N. Yi) 42 


47. See Equity § 769. 


48. International, ete., R. Co. v. 
Concrete Inv. Co., (Tex. Civ. A.) 201 
SW 718. 


49. Atty.-Gen. v. Life, ete., Ins. 
Co., 4 Paige (N. Y.) 224. 


[a] No compromise can be made 
without the receiver’s consent. Atty.- 
Gen. v. Life, etc., Ins. Co., 4 Paige (N. 
YY.) 22.4. 


50. St. Louis Union Trust Co. v. 
Texas Southern R. Co., 59 Tex. Civ. A 
181, 126 SW 308. 


51. Gregg Co., Ltd. v. Utuado Sug- 
ar Co., 6 Porto Rico Fed. 518; Fagan 
v. Boyle Ice Mach. Co., 65 Tex. 324; 
St. Louis Union Trust Co. v. Texas 
Southern IR: Co., 59) Lex, ‘Civ. Ay 18a 
126 SW 308. 


52. Austin v. Rawdon, 42 N. Y. 155. 
[rev 44 Barb. 434]. 


53. Eagan v. Boyle Ice Mach. Co., 
65 Tex. 324. ss 


54. In re Sheets Lumber Co., 104 
La. 771, 29 S 328; Merchants’, etc., 
Nat. Bank v. Newark Rubber Co., 
98 N. J. Eq. 477, 131 A 389. 


55. Patterson v. Ward, 8_N. BD. 87, 
76 NW 1046; Fagan v. Boyle Ice 
Mach. Co., 65 Tex. 324. 


56. See infra §§ 511-526. 


pee See ee ries eee tees Bee ees 
For later cases, developments and changes in the law see Annotations, same title and section number. 
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indebtedness owing to eclaimant®? and has been said 
to be equivalent to a judgment in personam against 
the debtor.°* In determining the liability of a re- 
ceiver as such the court merely determines the lia- 
bility of the property.°® A claim which has been 
disallowed cannot later be filed again.°®° A judgment 
dismissing a claim as to a party who does not appear 
from the record to have asserted a claim or become 
a party is void. While a judgment or order of 
allowance®? or disallowance®* may be set aside on 
proper grounds,°* collateral attack on the ground 
of mistake of law upon an order allowing a claim 
cannot be permitted.®> The judgment or order is 
not res judicata as to matters not covered by it.°® 
Statutes relating to the vacation of a judgment for 
fraud, irregularity, or mistake will not support a pro- 
ceeding to vacate an order allowing a claim and in 
addition seeking an affirmative order from the same 
court to disallow it.°’ In the absence of statute,°§ 
a judgment of allowance against a fund in the hands 
of a receiver does not become a technical lien on the 
property which comprises the assets.°® 


Manner of taxing expenses. The manner of tax- 
ing the expenses of the receivership is a matter for 
the discretion of the court.7° Nevertheless it has 
been held improper to enter a judgment in the re- 
ceiver’s favor for his compensation and expenses, he 
not being a party to the suit, and having no personal 
interest in the litigation,’? although the irregularity 
in entering such judgment will not justify reversal, 
where the expenses, if taxed as costs, would equal the 
amount of the judgment.’? It has been stated broad- 
ly in disapproving the practice of rendering a judg- 
ment in favor of the receiver that the proper method 
to be pursued is to tax such charges as costs in the 
ordinary mode,*® or to allow the sum out of the prop- 
erty in the receiver’s hands and to tax it as costs in 
the case.*# 
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[§ 404] e. Review.7® If a claim has been pre- 
sented and disallowed, or allowed for too much or 
too little, the court may in its diseretion open the 
matter and authorize or order a rehearing even after 
the expiration of the time limited by the notice for 
the presentation and allowance of claims.7° Asa 
general rule, if in the final allowance or rejection of 
a claim a legal error is committed, the determination 
of the trial court may be reviewed upon appeal’’ by 
any party dissatisfied with the result.7* But al- 
though it has been held that the interests of all par- 
ties are better subserved by a single appeal upon the 
whole allowance,’® a judgment on a claim will be 
affirmed when the record does not show that the 
claim was traversed.®° 


Review of discretionary matter. Where an ac- 
count has been stated between a claimant and a re- 
ceiver, the ruling of the trial court upon a petition 
to remand the cause to the auditor with leave to the 
parties to take further testimony is ordinarily within 
the discretion of the court and will not be reviewed.*! 
But if a party either of record or appearing through 
another is misled by the conduct of other parties and 
for that reason has failed to take testimony or do oth- 
er acts which he would otherwise have done, the court 
should see that he is not prejudiced.®? 


[§ 405] 4. Intervention.*? Intervention by per- 
sons interested in the funds of a receivership will 
not ordinarily be permitted if their rights may be 
conserved without it,** since such interventions mul- 
tiply the number of litigants, and, if begun in the 
case of one creditor, cannot be consistently denied 
as to others, thereby resulting in unnecessary expense 
and confusion of proceedings.*® However, an in- 
tervention that is subordinate to, and in recognition 
of, the propriety of the main proceeding may be per- 
mitted,®° as for example, to prove a claim allowable 


57. Hatch v. Morosco Holding Co., 
19° ER. (2d) 766. 

58. Watch v. Morosco Holding Co., 
supra. 

59. Peoples v. Yoakum, 7 Tex. Civ. 


A. 85, 25 SW 1001. 

60. Blake v. American Packing Co., 
125 Wash. 222, 215-P 368. 

61. Continental Supply Co. _ v. 
Sandy River Oil Co., 218 Ky. 248, 291 
Sw 49. 


62. Morgan v. Grass Fibre Pulp, 
ete Corp,, 115 Rs (2d)) 431. 
63. O’Harav. Western Mortg. Loan 


Co., 147 Minn. 417, 180 NW 701. 


64. Appeal from order see 
§ 404. 

65. Schubert v. Andrew, 205 Iowa 
353, 218 NW 78; Hatley Mfg. Co. v. 
Smith, 154 Miss. 846, 123 S 887. 

[a] Reason for rule.—To permit 
such attack would create such uncer- 
tainty, delay, and expense as would 
be insufferable. Schubert v. Andrew, 
205 Iowa 3538, 218 NW 78. 


66. Macdonald vy. Attna Indemn. 
Co., 93 Conn. 165, 105 A 470. 


67. Zizelman v. Union Trust Co., 
25. Dh An 165;, bt LN E903. 


38. See statutory provisions. 

69. Johnson v. Central Trust Co., 
159 Ind. 605, 65 NE 1028. 

70. Payne v. Little Motor Kar Co., 
(Tex. Civ. A.) 266 SW 597. 

71. Bassick Min. Co. v. Schoolfield, 
15 Colo. 376, 24 P1049; Antlers Land, 
ete., Co. v. Fesler, 14 Colo. A. 201, 59 


[53 C. J.—16] 


infra 


P 406; McReynolds v. Brown, 121 
Ill. A. 261; Morse v. Hannibal, etc., R. 
Co., 72 Mo. 585; Hutchinson v. Hamp- 
ton, 1 Mont. 39. But see Herndon v. 
Hurter, 19 Fla. 397 (holding that, 
where the costs are taxed against the 
party improperly securing the ap- 
pointment, the receiver is entitled to 
a decree against such party, and upon 
such decree is entitled to a writ of 
execution). 


{a] Creditor of receiver.—A for- 
tiori is it wrong to render judgment in 
favor of creditors of the _ receiver. 
Hendrie, etc., Mfg. Co. v. Parry, 37 
Colo. 35958652 113% 


72. Antlers Land, etc., Co. v. Fes- 
ler, 14 Colo. A. 201, 59 P 406. 


73. McReynolds v. Brown, 121 Ill. 
A. 261; Morse v. Hannibal, etc., R. 
Co., 72 Mo. 585 (right to tax receiv- 
er’s compensation as costs at a sub- 
sequent term); State v. Active Bldg., 
etc., Assoc., 102 Mo. A. 675, 77 SW 171 
(counsel fees taxed after term on 
application of the attorney). 


74. Antlers Land, etc., Co. v. Fes- 
ler, 14 Colo. A. 201, 59 P 406; Hutchin- 
son v. Hampton, 1 Mont. 39. 


[a] Where expenses are incurred 
by receiver without authority of court, 
they cannot be taxed in his favor as 
costs of the action, and made a charge 
against any of the parties to the suit. 
Hendrie, ete, Mfg. Co. v. Parry, 37 
Colon359; 86 P 113: 


75. Review of receiver’s report for 
allowance or disallowance on presen- 
tation see supra § 396. 


76. Atty.-Gen. v. Continental L. 
Ins. Co., 88 N. Y. 77 [rev 27 Hun 228, 
64 HowPr 73]. 


Time for presentation and allow- 
ance see supra § 393. 


77. Peo. v. Security L. Ins. Co., 71 
N. Y. 222; Webb v. Stasel, 80 Oh. St. 
122, 88 NE 143. 


78. Fagan v. Boyle Ice Mach. Co., 
65 Tex. 324; Hammond v. Atlee, 15 
Tex. Civ. A. 267, 39 SW 600. 


79. Adams v. Woods, 8 Cal. 306. 


.[a] Reason for rule.—If a sepa- 
rate appeal is allowed as to each sep- 
arate claim, then the proceedings 
would be greatly prolonged, to the 
injury. of all) ‘parties: ~ Adams iv. 
Woods, 8 Cal. 306. 


80. Continental Supply Co. v. San- 
dy River Oil Co., 218 Ky. 248, 291 SW 


81. Alexander v. Maryland Trust 
Co., 106 Md. 170, 66 A 836. 


82. Alexander v. Maryland Trust 
Co., supra. 


83. In equity generally see Equity 
§§ 337-349. 

Of receiver see infra § 565. 

84 Sands v. Greeley, 80 Fed. 195; 
Mercantile Bank v. West Porto. Rico 
Sugar Co., 12 Porto Rico Fed. 241; 
Montreal Bank v. Westholme Lumber 
Couns: PaO mGos 

85. Sands v. Greeley, 80 Fed. 195; 
Mercantile Bank v. West Porto Rica 
Sugar Co., 12 Porto Rico Fed. 241. 


86. See cases infra notes 87-89. 
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under provisions of a decree in such proceedings,** 
and intervention may properly be the remedy to en- 
force lien claims.88 So a lienholder may be ordered 
on reasonable notice to come in and assert his 
rights.8® Where a decree of sale of the property 
provides not only that the purchaser shall take sub- 
ject to the liability of the receiver, but designates 
intervention for ascertaining such liabilities, the 
rights of claimants as against such property are lim- 
ited to the designated procedure.°? It is within the 
discretion of the trial court to refuse to permit a 
third person to intervene and take testimony after 
the court has acted upon a claim,®? and an appeal 
from an order refusing such intervention will be 
dismissed.°2. The fact that a receiver receives roy- 
alties from which a note was to be paid by a third 
person does not require the holder of the note to 
intervene in the receivership proceeding.°* 


[§ 406] B. Priorities*—1. Right to Preference®* 
—a. In General. A court of equity will, in the ad- 
ministration of assets, place all the creditors on an 
equality so far as possibly can be done without dis- 
turbing existing laws,°° and no priorities exist as 
between the claims of general creditors of the same 
elass.°° On the other hand, the court should not 


87. Metropolitan SS. Co. v. Eastern 
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Mo.—Miller v. Brick, etc., Co., 195 
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deny priority to a claim which is entitled to prefer- 
ence.°’ The appointment of a receiver creates no 
lien in favor of any of the parties applying for it, 
and gives no advantage or preference to such parties 
over other claimants.°® Where it appears that prop- 
erty and assets in a receiver’s hands will probably 
be sufficient to pay all debts, it is error to order cer- 
tain debts paid in preference to others.?® While it 
is said that there is no rule of law or equity which 
allows the funds of an insolvent corporation to be 
diverted from a proper application of them, because 
it may be deemed expedient for ulterior purposes to 
make such a use of them,! an exception is made in 
cases of railroads and other quasi-public corporations 
in favor of the expenses of preserving and operating 
the property.” 

Agreements affecting priority. The persons enti- 
tled to share in the receivership funds and the 
amounts and priorities of their respective claims may 
be determined by agreement of all the parties con- 
cerned.? Accordingly, valid agreements of the par- 
ties affecting the priority of particular claims or 
classes of claims will be given effect in receivership 
proceedings.* 

Equitable execution. 


25 SW (2d) 452. ‘ 


Upon appointment of a re- 


SS. Lines, 16 F. (2d) 424; Interna- 
tional-Great Northern R. Co. v, Bexar 
County Dist. Ct. Clerk, 4 F. (2d) 19 
[writ of error dism 269 U. S. 5938, 46 
SCt 23, 70 L. ed. 429]; Guaranty Trust 
Co. v.-Chicago Union Tract. Co., 175 
Fed. 284. 


88. In ré Tyler, 149 U. S. 164, 13 
SCt 785, 37 L. ed. 689; Seaboard Nat. 
Bank v. Rogers Milk Products Co., 21 
F. (2d) 414; State v. Washoe County 
Second Judicial Dist. Ct., 47 Nev. 86, 
217 P 962; Hatch v. Van Dervoort, 54 
N. J. Eq. 511, 34 A 938. 


[a] Evidence held insufficient to 
support claim for taxes. Kelley v. 
Collins, ete., R. Co., 154 Ga. 698, 115 
SE 67. 


[b] Order (1) designating a trial 
date for intervention not being a final 
judgment nonappealable (see Appeal 
and Error § 322 note 77), allowance of 
amendment of a motion to set: the or- 
der aside superseded the order (Fos- 
ter v. Little Motor Kar Co., (Tex. Civ. 
A.) 290 SW 228), (2) so that the mo- 
tion for judgment of other claims was 
improperly dismissed (Foster v. Little 
Motor Kar Co., supra). 


Intervention pro interesse suo see 
supra § 147. 


Necessity of intervention or leave 
to sue see supra § 147. 


89. Seaboard Nat. Bank y. Rogers 
Milk Products Co., 21 F. (2d) 414. 


[a] Order held not to require in- 
tervention. Seaboard Nat. Bank vy. 
pigeons Milk Products Co., 21 F. (2a) 


90. Guaranty Trust Co. v. Chicago 
Union Tract. Co., 175 Fed. 284. 

91. Alexander v. Maryland Trust 
Co., 106 Md. 170, 66 A 836. 


92. Alexander v. Maryland Trust 
Co., supra. 

93. C. C. & E. Coal Co. v. Clarks- 
ville Bank, (Ark.) 294 SW 406. 

94. Conditions upon granting order 
see supra § 69. 

Receiver’s certificates see supra §§ 
227-312. : 

95. Del.—Blair v. Clayton Enter- 
prise Co., 9 Del. Ch. 95, 77 A 740. 


Mo. A. 357, 191 SW 1092. 

N. J.—Coddington v. Bispham, 36 
N. J. Eq. 574. 

N. Y.—Clark v. Brockway, 1 Abb. 
Dec. 351, 353, 3 Keyes 13; Hall v. Hol- 
land House, 12 Mise. 55, 33 NYS 50, 


“Dike 


Wis.—Washburn Waterworks Co. 
v. Washburn, 218 NW 825. 


“Equality in the payments of debts 
by a receiver is the rule of law, un- 
less by ‘diligence, or for some special 
reason a preference is declared of 
one creditor, or of one class, over cred- 
itors generally.” Clark v. Brockway, 
supra [quot Hall v. Holland House, 
supra]. 


96. See cases infra this note. 


{a] Preference has been denied to 
claims: (1) For money due under a 
contract prior to its assumption by 
the receiver. Welch v. Central San 
Cristobal, 7 Porto Rico Fed. 195. (2) 
For damages for breach of covenant 
ina lease. American Brake Shoe, etc., 
Co. v. New York R. Co., 293 !Fed. 633 
[mod 293 Fed. 612]. (3) Of insur- 
ance broker for earned premiums on 
liability insurance. Smyth v. Brown, 
26 F. (2d) 462. (4) Of buyer as 
against receiver of seller for value of 
merchandise returned to seller under 
agreement that buyer should receive 
in its place merchandise not then des- 
ignated of equal value. Herring Mo- 
tor Co. v. Adtna Trust, etc., Co., 87 
Ind. A. 88, 154 NE 29. 


[b] Statutory preference as to 
earnings gives no preference lien over 
prior liens on the corpus of the prop- 
erty, where there were no earnings. 
Gulf Pipe Line Co. v. Lasater, (Tex. 
Civ. A.) 193 SW 773 [certiorari den 
249 U. S. 599 mem, 39 SCt 257 mem, 
63 L. ed. 796 mem]. 


97. Davis v. Patterson, 180 Ark. 
918, 25 SW (2d) 452; Jewett v. Tin- 
dall, 77 Ind. A. 681, 134 NE 501. 


[a] Assignment of portion of oil 
produced to a drilling contractor enti- 
tles. such contract to preference 
against the proceeds of a sale of 
the property free from encumbranc- 
es. Davis v. Patterson, 180 Ark. 918, 


*By FELIX C. GRABDR (§§ 406-421), 


Preference as to particular claims . 


see infra §§ 407-485. 


98. U. S.—Johnson vy. Garner, 233 
Fed. 756. 


Conn.—Bergin v. Robbins, 109 Conn. 
329, 146 A 724, 


Md.—Gaither v. Stockbridge, 67 Md. 
222, 9 A 632,10 A 309. 


Mass.—Ellis v. Boston, ete., R. Co., 
107 Mass. 1 


N. Y.—Central Trust Co. v. Pitts- 
burgh, ete., R. Co., 223 N. Y.°347, 219 
NE 565. 


W. Va.—Krohn v. Weinberger, 47 W. 
Va. 127, 34 SE 746. 


99. Case v. Frederickson, 63 Wis. 
501, 22 NW 334. 


1. Brown v. New York, etc., R. Co., 
22 HowPr (N. Y.) 451. 


2. See infra §§ 427-429. 


3. Rees, etc., Co.’s App., 237 Fed. 
555, 150 CCA 437. ; 


4 Ball v. Improved Property Hold- 
ing Co., 220 Fed. 637, 186 CEA 245; 
Atlanta Nat. Bank v. Four States Gro- 
cer Co., (Lex. Cive A.). 135 (Siw 2135s 
First Sav., etc., Co. v. Cazenovia, etc., 
R. Co., 159 Wis. 344, 150 NW 405. 


[a] For example, an agreement 
setting aside the rents of a particu- 
lar piece of property to the payment 
of a mortgage thereon cannot be re- 
pudiated by those who receive the 
benefit of such agreement. Ball v. Im- 
proved Property Holding Co., 220 Fed. 
637, 186 CCA 245, 


[b] Claims for advertising space 
are not within the meaning of a cred- 
itors’ agreement to subordinate their 
claims to claims for ‘merchandise 
actually supplied’”’ to the debtor with- 
in a certain time thereafter. Green- 
Fulton-Cunningham Co. v. Security 
Trust Co., 4 EF. (2d) 313. 


[ec] Agreement prior to receiver- 
ship.— Where an insolvent corporation 
surrendered its dominion over its as- 
sets to its existing creditors who un- 
dertook to manage it through a trus- 
tee, who was a principal stockholder 
and former manager, and the trus- 
tee conducted the business pursuant 
to the agreement and incurred new 

sa ES a 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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ceiver as a remedy for the enforcement of a judg- 
ment,° no charge on the debtor’s property is con- 
ferred on the judgment creditor by the order of ap- 
Such order is not equivalent to a seizure 
of the property on atta¢hment or execution,’ and does 
not make the judgment creditor a secured creditor 
- so as to give him priority, where there is an adjudica- 
tion of bankruptcy against the debtor before the or- 
der of appointment is acted upon. 
which comes into the hands of the receiver is not a 
debt due from him to the persons interested in the 
estate and cannot be attached by process of garnish- 
But on the other hand the order appointing 
a receiver operates as an injunction to restrain the 
judgment debtor from himself receiving the moneys 
over which the receiver is appointed, and prevents 
subsequent judgment creditors from gaining priority 


pointment.® 


ment.° 
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And money 


over the creditor obtaining the order.?° 


debts, the new creditors on the dis- 
tribution of the assets of the corpora- 
tion in receivership proceedings were 
entitled to preference over the orig- 
inal creditors, including one who had 
loaned money to the corporation prior 
to the agreement and who had ex- 
ecuted the same, although the original 
creditors stipulated against personal 
liability. Davis v. Iowa Fuel Co., 144 
he 138, 122 NW 815, 24 LRANS 


5. See supra § 75. 
6. In re Angelsey, [1903] 2 Ch. 
727; Ideal Bedding Co., Ltd. v. Hol- 


Jand, [1907] 2 Ch. 157. 


fa] Rule applied.—No declaration 
of charge can be made on a judgment 
debtor’s reversionary personalty in 
favor of a judgment creditor who has 
obtained such an appointment; and 
it follows that the judgment credi- 
tor has no right to have his debt 
raised by sale or mortgage of that 
Subjected to the receivers. Flegg v. 
Prentis, [1892] 2 Ch. 428. 


{[b] In Canada (1) under Creditors’ 
Relief Act, it has been held that the 
most that a judgment creditor could 
get on an application for a receiver to 
receive the share of a defendant in his 
deceased father’s estate in the hands 
of the administratrix is a receiver to 
receive and distribute the estate ac- 
cording to that act. Sylvester Mfg. 
Co. v. McEachon, (Ont.) 9 CanLTOcc 
Notes 138. See Harris v. Harper, 
(Ont.) 9 CanLTOccNotes 39 (where 
the court made an order appointing 
a receiver of defendant’s interest in 
the lands of his wife who died intes- 
tate, such receiver to act under the 
Creditors’ Relief Act). (2) On the 
other. hand it has been held that, 
where defendant had acquired under 
a will a life interest for the mainte- 
nance of himself and his children, etc., 
a receiver might be appointed for the 
benefit of plaintiff alone, and that the 
Creditors’ Relief Act did not actually 
apply to such case and could not be 
extended to it. McLean v. Allen, 14 
Ont. Pr. 84. 


7. Beverley v. Brooke, 4 Gratt. (45 
Va.) 187; Croshaw v. Lyndhurst Ship 
Co. [iso7) 2 Ch. 164; In re’ Potts, 
[1893] 1 Q. B. 648. 


8. Inre Potts, supra (where it was 
said that property which is in the 
hands of the receiver is held by the 
court in medio until the rights of 
plaintiff, as it would have been in the 
old proceeding, have been determined; 
but until that has been done, and the 
proceeds of the sale of the property 
by the receiver have been handed over 
by him to the person who obtained 
the order, he acquires no property in, 
no lien, and no charge whatever, on 
that which is the subject matter of 
the order); In re Dickinson, 22 Q. B. 


D. 187; In re Anglesey, [1903] 2 Ch. 
727; Croshaw v. Lyndhurst Ship Co., 
[1897] 2 Ch. 154. 

9. .Gray v. Purdy, 5 B. C. 241. 

Garnishment of property by credi- 
tors of person interested in case of 
receivership generally see Garnish- 
ment § 166. 


10. Tyrrell v. Painton, [1895] 1 Q. 
B. 202; Ideal Bedding Co., Ltd. v. 
Holland, [1907] 2 Ch. 157; In re An- 
glesey, [1908] 2 Ch. 727. See also 
Levasseur v. Mason, [1891] 2 Q. B. 
73 (where judgment creditors had ob- 
tained the appointment of a receiver 
of certain copper, which was subject 
to a lien, and subsequently the debtors 
were adjudicated to be in judicial 
liquidation in France, and plaintiffs 
were appointed liquidators, and the 
order, as varied by the divisional 
court and affirmed by the court of ap- 
peal, did not contain any direction to 
pay the judgment debt, and, moreover, 
nothing whatever ‘had been received 
by the receiver before the appointment 
of plaintiffs as liquidators, it was nev- 
ertheless held by the court of appeals 
that the judgment creditors, and not 
the liquidators, were entitled to the 
proceeds of the copper, Lord Esher 
stating that the receivership order 
had the effect of giving to the judg- 
ment creditors a right to have the 
property in dispute handed to them 
aL certain difficulty had been got 
rid of). 


ll. Bisbe v. Mt. Battie Mfg. Co., 
107 Me. -185,-77 A. 778. 

12. Cross references: 
Liability to taxation of property pel 

pee tere vers see Taxation [37 Cyc 
Powers and duties of receiver as to 

disposition of property and funds 

for taxes generally see supra § 202. 
Priority of: . 

erencuise taxes see Corporations § 

302. 
Tax on corporate property admin- 


istered by receiver see Corpora- 
tions § 3302. 


13. In re Tyler, 149 U. S. 164, 182, 
13 SCt 785, 37 L. ed. 689; Coy v. Title 
Guaranty, etc., Co., 220 Fed. 99, 135 
CCA 658, LRA1915E-211 [aff 245 U.S. 
642, 38 SCt 221, 62 L. ed. 527]; Jack- 
son Coal Co. v. Phillips Line, 114 Va. 
40, 75 SE 681. 

“Undoubtedly property so situated 
[in the possession of a receiver] is not 
thereby rendered exempt from the im- 
position of taxes by the government 
within whose jurisdiction the property 
is, and the lien for taxes is Superior 
to all other liens whatsoever except 
judicial costs when the property is 
rightfully in the custody of the law.” 
In re Tyler, supra. 

14. U. S.—In re Tyler, supra; New 
Orleans v. Malone, 12 F. (2d) 17; Un- 
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Loss of priority. The holder of a claim entitled to 
priority does not lose such priority by an attempt in 
good faith to enforce what he conceives to be his 
legal rights, although mistaken as to such rights, 
because of the fact that the statute on which he re- 
lies has not yet been legally construed and is un- 
certain and doubtful.++ 


[§ 407] b. Taxest?—(1) In General. 
the hands of a receiver remains subject to assessment 
and to the payment of all legal taxes thereon to the 
same extent as it was while in the possession of the 
owner,!* and such taxes are ordinarily to be regarded 
as a preferred and paramount claim over all other 
claims,!* except judicial costs,!® and, in some instane- 
es, expenses of receivership,'® and particular claims 
preferred by statute,1” or, in the absence of a statute 
to the contrary, specific liens created by the debtor? 


Property in 


ion Trust Co. v. Great Eastern Lum- 
ber Co., 248 Fed. 46, 160 CCA 186; Tex- 
as Co. v. International, ete., R. Co., 
237 Fed. 921, 150 CCA 571 [certiorari 
den 243 U. S. 647 mem, 648 mem, 37 
SCt 475 mem, 61 L. ed. 945 mem]; 
Hanna vy. State Trust Co., 70 Fed. 2, 16 
CCA 586, 30 LRA 201; George v. St. 
Louis Cable, ete., R. Co., 44 Fed. 117. 


Ga.—Stewart v. McDonald, 147 Ga. 
158, 93 SE 86; Ferris v. Van Ingen, 
110 Ga. 102, 35 SH 347; Dysart v. 
Brown, 100 Ga. 1, 26 SE 767; Sparks 
¥, Poedes County, 98 Ga. 284, 25 SE 


La.—Cleveland Steel Co 
Kaufman Co., 154 La. 529, 
(statutory). 

Mass.—Waite v. Worcester Brew- 
ing Co., 176 Mass. 283, 57 NE 460 
(statutory). 


Mo.—Greeley v. Provident 
Bank, 98 Mo. 458, 11 SW 980. 


R. I.—Insurance Com’r v. Commer- 
cial Ins. Co., 20 R. I. 7, 36 A 930'(stat- 
utory). 


Wis.—Hamacker v. Commercial 
Bank, 95 Wis. 359, 70 NW 295. 


[a] Statute making labor claims 
prior to all other claims except for 
taxes and costs impliedly gives taxes 
and costs preference over all other 
demands. Hamilton v. David C. Beggs 
Co., 1%dy eds 157. 


[b] Property or franchise tax.—A 
state tax assessed against a street 
railway on the basis of the value of 
the company’s property which in- 
cludes franchise rights, etc. is’ a 
property an‘d not a franchise tax, and 
is therefore entitled to priority in re- 
ceivership proceedings, under Gen. L. 
§ 967, making such tax a first lien 
on the property, as against a conten- 
tion that it was not properly assessed 
while the property was in the hands 
of a receiver. Westinghouse Electric 
Mfg. Co. v. Barre, etc., Tract., etc., Co., 
98 Vt. 130, 126 A 594. See generally 
Corporations § 3302. 


Va tedOe, 
99 S 428 


Sav. 


15. See infra § 434. 
16. See infra §§ 432-445. 
17. See statutory provisions; and 


case infra this note. 

[a] Thus, under a statute provid- 
ing. that ‘‘all claims for which a lien 
could be filed’’ are prior to “any other 
debts or claims,” labor claims have 


‘been held prior to claims of the coun- 


ty for personal property taxes. Lahn 
v. Matzen Woolen Mills, 149 Wash. 
538, 271 P 830. 

18, Armstrong v. Cruz, 13 Porto 


Rico Fed. 214. See Marshall v. New 
York, 254 U. S. 380, 41 SCt 148, 65 L. 
ed. 315 [aff sub nom. Sweet v. All 
Package Grocery Stores Co., 262 Fed. 
727] (stating rule). 


[a] Tllustration.—A mortgagee 


244. [5a Crd 
or acquired by levy?® before the sovereign undertakes 
to enforce his rights. A fortiori, the claim of the 
government for taxes takes precedence over claims of 
general unsecured creditors.*° Further it has been 
stated to be a universal rule that a court, as represen- 
tative of the sovereignty of the state, will make no 
order for the distribution of funds in custodia legis 
until provision is made for the payment of taxes and 
levies due to the state and its municipalities.** 
There is, however, authority to the effect that taxes 
due the state have no priority out of a fund in court 
for distribution unless the priority is expressly given 
by statute,?2 or unless the fund has come into court 
expressly impressed with a priority for the tax.2* A 
statutory lien right giving priority to taxes due prior 
to receivership cannot be created by implication or 
enlarged by construction.”* A claim for taxes should 
be apportioned as between the real and personal prop- 
erty upon which the taxes are assessed.?° A claim 
for taxes on real property is superior to a vendor’s 
lien.?° 

Federal statute giving priority to debts due to the 
United States in the case of insolvency of any per- 
son indebted to the United States?? entitles the fed- 
eral government to have a claim against a corpora- 
tion for taxes given priority in an equity receivership 
with a lien upon certain real estate is 


entitled to payment out of the pro- 


ceeds of a foreclosure sale prior to] 681. - 
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Y. 507, 47 NE 788; Jackson Coal, etc., 
Co. v. Phillips Line, 114 Va. 40, 75 SH 


Tllustration.—The state and 
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wherein the corporation proves to be insolvent,?* but 
it does not apply to a corporation receivership where- 
in the corporation is not insolvent.?® Congress has 
power to create a priority in favor of the United 
States with regard to a claim’for taxes due the Unit- 
ed States as against the claims of the state govern- 
ments for taxes.2° Soa claim of the United States 
for income taxes assessed during the receivership 
takes precedence as against a claim for state taxes 
levied but not collected before the appointment of 


the receiver and not constituting a specifie len,?* 


and also as against a claim for county taxes assessed 
after the federal assessments for income taxes were 
made.®? The provision of the Bankruptcy Act that, 
in settling estates in bankruptcy, taxes due and ow- 
ing by the bankrupt to the United States, state, coun- 
ty, district, or municipality shall be paid in advance 
of dividends to ereditors**® does not apply to the ques- 
tion whether the United States has priority for taxes 
in an equity receivership suit.*# 

[§ 408] (2) Interest and Penalties. Interest®® 
and penalties®® on taxes are entitled to the same pri- 
ority as the tax itself. 

[§ 409] (3) Loans and Advancements for Pay- 
ment. Claims for money lent?? or advances made*$ 
to pay taxes have been held to be prior liens on the 


SCt 182, 70 I. ed: 379; Price v. UW. S:, 
269 U. S. 492, 46 SCt 180, 70 L. ed. 373; 
Piedmont Corp. v. Gainesville, etc., 
R. Co., 30 F. (2d) 525;. Pennsylvania 


the treasurer of Porto Rico whose [a] 


claim for income taxes does not con- 
stitute a lien upon the property. 
Armstrong v. Cruz, 13 Porto Rico Fed. 
214. 


19. Wise v. L. & C. Wise Co., 153 
N. Y. 507, 47 NE 788; Bugbee v. Stol- 
per eers Silk Mills, 45 R. I. 56, 119 
A 760. 


20. Marshall v. New York, 254 U. 
Sa3c0) 41 SCt 143, 65 lL. ed: 315. 

[a] Nature of right.—(1) The pre- 
DE eSNG right of the state to have 
the amount due it for license fees paid 
from the assets of the debtor before 
unsecured claims of other creditors, 
though the state statute did not make 
such fees a lien on the debtor’s prop- 
erty, is not an express lien on the 
property, but is equivalent to an equi- 
table lien, and is a lien within the 
broad sense of that term, which in- 
eludes preferred or privileged claims 
given by statute or by law. Marshall 
v. New York, 254 U. S. 380, 41 SCt 143, 
65 L. ed. 315 [aff sub nom. Sweet v. 
All Package Grocery Stores Co., 262 
Fed. 727]. (2) It applies, whether the 
property is in the possession of the 
debtor or in the custody of the court, 
and is, therefore, enforceable against 
property in the hands of a receiver 
appointed by a federal court within 
the state. Marshall v. New York, su- 
pra [aff sub nom. Sweet v. All Pack- 
age Grocery Stores Co., supra]. 


21. Taylor v. Sutherlin-Meade To- 
bacco Co., 107 Va. 787, 60 SH 132, 14 
LRANS 1135. 


22. Kennebec Box Co. v. O. S. Rich- 
ards Corp., 299 Fed. 871 [aff 5 F. (2d) 
951]; Central Trust Co. v. Third Ave, 
RemCom loomed. 201, 1108CCA 1 [cer- 
tiorari den 223 U. S. 721 mem, 32 SCt 
523 mem, 56 L. ed. 629 mem]; Robin- 
son v. Mutual Reserve L. Ins. Co., 175 
Fed. 624 [aff 189 Fed. 347, 111 CCA 
79]; Wise v. L. & C. Wise Co., 158 N. 
Ys 50%, 47 NE! 783. ; 


23. Central Trust Co. v. Third Ave. 
R. Co., 186 Fed. 291, 110 CCA 1 [certi- 
orari den 223 U. S. 721 mem, 32 SCt 
523 mem, 56 L. ed. 629 mem]: Robin- 
son v. Mutual Reserve L. Ins. Co., 175 
Fed. 624 [aff 189 Fed. 347, 111 CCA 
79]; Wise v. L. & C. Wise Co., 153 N. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


city having no lien on the personal 
property of an: insolvent, which went 
into the hands of receivers, for the 
taxes previously assessed thereon, 
they never having exercised their 
right of levy or distress, priority of 
payment should not be given therefor, 
but only for the taxes thereafter as- 
sessed against and due from the re- 
ceivers. Jackson‘, Coal, etc., Co. v. 
Phillips Line, 114 Va. 40, 75 SE 681. 


24. Denver v. Stenger, 295 Fed. 809. 


[a] Purely contractual claim of a 
municipality for payment under a con- 
tract by which it grants a street rail- 
road the right to make special use of 
its streets, and deprives itself of the 
right to tax the exercise thereof, is 
not entitled to priority as a tax or in 
the nature of a tax where the fran- 
chise provides for no lien and does not 
by expression or fair implication place 
the payments within the classification 
or the advantage of taxes. Denver v, 
Stenger, 295 Fed. 809. 


[b] Taxes collected for govern- 
ment.—(1) A claim against a carrier 
for transportation taxes collected by 
iis not a claim for taxes entitling 
the United States to priority of pay- 
ment. Nolte v. Hudson Nav. Co., 8 
EF. (2d) 859 [aff 11 F. (2d) 680]. (2) 
On the other hand, where a receiver 
conducting the business of a gasoline 
company collects a license fee from 
the consumer upon gasoline sold, the 
state is entitled to a prior payment 
of the funds so collected. Shipe v. 
Consumers Serv. Co., 28 F. (2d) 53 [afé 
29 F. (2d) 321 (certiorari den 279 U. 
S. 850, 49 SCt 347, 73 L. ed. 993)]. 


Priority of United States for claims 
eae than taxes generally see infra 

25. In re Pleasant Hill Lumber Co., 
126 La. 7438, 52 S 1010. 


26.. In re Pleasant Hill Lumber Co., 
supra. 

27. USCA tit 31 § 191. 

28. Spokane County v. U. S., 279 U. 
S. 80, 49 SCt 281, 73 L. ed. 621 [aff 
sub nom. Exchange Nat. Bank v. U. 
S., 147 Wash. 176, 265 P 722, 62 ALR 
139]; Stripe v. U. S., 269 U. S. 503, 46 


Cement Co. v. Bradley Contr. Co., 274 
Fed. 1003. 


[a] Income tax.—Under the stat- 
ute a receiver who distributes to cred- 
itors a sum of money received prior 
to the due date of the income tax 
would be personally responsible, 
where a valid claim is made by the 
government, on due date. Pennsyl- 
vania Cement Co. v. Bradley Contr. 
Co., 274 Fed. 1003. - 


29. 'U. S. v. Middle States Oil Corp., 
18 EF. (2d) 231, 57 ALR 848 (holding a 
subsidiary corporation’s consent to 
the appointment of an ancillary re- 
ceiver to carry on the business in 
such case not to be an “assignment for 
benefit of creditors,” authorizing pri- 
ority to claim of the United States). 


30. Spokane County v. U. S., 279 
U.S. 80, 49 SCt 321, 73 L. ed. 621. 

31. Spokane County v. U. S., su- 
pra. 

32. Spokane County v. U. S., supra. 

33. USCA tit 11 § 104. 


34, Liberty Mut. Ins. Co. v. John- 
son Shipyards Corp., 6 F. (2d) 752 [aff 
300 Fed. 952 (aff 269 U.S. 503, 46 SCt 
182, 70 L. ed. 379)]. ¥ 


35. Sparks v. Lowndes County, 98 
Ga. 284, 25 SE 426; Gray v. Logan 
County, 7 Okl. 321, 54 P 485. 

36. Commercial Mortg. Co. v. Sy- 
fert, 24 OhNPNS 157; Gray v. Logan 
County, 7 Okl. 321, 54 P 485. 

37. Union Trust Co. v. Illinois Mid- 
land R. Co., 117 U. S. 484, 6 SCt 809, 
29 L. ed. 9638; Houston First Nat. 
Bank v. Ewing, 103 Fed. 168, 43 CCA 
150 [certiorari den 179 'U. S. 686 mem, 
21 SCt 919 mem, 45 L. ed. 386 mem]; 
Hanna v. State Trust Co., 70 Fed. 2 
16 CCA 586, 30 LRA 201: Central 
Trust Co. v. Tappan, 6 NYS 918, 

[a] Reason for, and discussion of, 
rule-—‘“This is not fixing a new or 
additional lien on the property, or 
displacing any prior lien. It is simply 
changing the form of the lien from one 
for taxes to one for money borrowed 
ue DANO eras ; anne. v. State 

rus o., OK 7 SS alts 
30 LRA 201. Cee ess, 

38. Farmers’ L. & T. Co. v. Stutth 


—- 
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property on which the taxes were due; and prefer- 
ence over mortgage liens has been granted to the 
claim of a lessor compelled to pay taxes notwithstand- 
ing a provision in the lease charging the lessee there- 
with, the lease not having been disaffirmed by the re- 
ceiver.*°® 


[§ 410] (4) Transferee of Tax Fieri Facias. The 
transferee of a tax fieri facias who by statutory pro- 
vision stands in the shoes of the state, county, or 
city by whose authority the tax fieri facias was is- 
sued has the same rights and priorities that such po- 
litical entity would have had.*° 


[§ 411] (5) Enforcement of Right. It is the duty 
of the court not only to respect the paramount right 
of a claim for taxes, and to make no order for the 
distribution of assets in eustodia legis, except in sub- 
ordination thereto,*++ but also to make such orders 
as will compel the receiver to discharge this obliga- 
tion;*? and it is not necessary for the court to await 
the end of the litigation, and until final decree.*® 
The payment of personal taxes due from an insolvent 
corporation will not be enforced, out of the funds in 
the receiver’s hands, before the rendition of his final 
account, however, where there may be a prior lien 
on such funds.** 


Sale of property.*° Under a statute giving taxes 
precedence of all other liens, it is the duty of the 
sheriff to pay the taxes out of the proceeds of a mort- 
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gage foreclosure sale before applying any part there- 
of to the mortgage judgment.*® So where there is 
no lien for taxes on property sold the court will or- 
der their payment out of the proceeds of the sale 
in preference to all other demands.** But where the 
state has a paramount lien on real property in the 
hands of a receiver ordered by the court to be sold 
“subject to all tax-liens,” no obligation rests upon the 
court to direct payment of the tax out of the proceeds 
of the sale.*® 


[§ 412] c. Claims ‘of Political Entities Other than 
for Taxes*°—(1) In General. At common law the 
sovereign had a right to a certain preference in pay- 
ment,®° and consequently at common law the state 
or its agency in the exercise of the sovereignty is en- 
titled to have its claims against property in the hands 
of a receiver paid before those of the general credi- 
tors.°1 But this preference is an inchoate. right 
which attaches only from and as of the time it is 
properly claimed or asserted®? and does not affect 
or take precedence over liens which were fixed upon 
the property prior to that time and were then in 
force.*? 


Under particular statutes. A statute authorizing 
collection of water rents by a city “in the same man- 
ner as other city taxes” does not make the claim 
therefor a preferred one against the receiver.°* Un- 
der a statute giving the state a lien for industrial 


gart, etc., R. Co., 92 Fed. 246; Hum- 


phreys v. Allen, 100 Il. 511. 


[a] Rule applied.—(1) The presi- 
dent of a railway company who ad- 
vances from his own means money to 
save the property from levy and sale 
for unpaid taxes is entitled to a lien 
on the fund in court for distribution 
paramount to the claims of other 
creditors. Humphreys v. Allen, 100 
Ill. 511. (2) One who at the request of 
a railroad company, as its agent, pays 
taxes due on its property is entitled 
to a lien thereon for the amount ad- 
vanced superior to that of a mortgage. 
Farmers’ L. & T. Co. v. Stuttgart, etc., 
R. Co., 92 Fed. 246. 


39., U. S. Trust Co. v. Mercantile 
Trust Co., 88 Fed. 140, 31 CCA 427 [aff 
80 Fed. 18]. 


40. Ferris v. Van Ingen, 
102, 35 SE 347. 


41. Union Trust Co. v. Great East- 
ern Lumber Co., 248 Fed. 46, 160 CCA 
186 [quot Cyc]; State v. Riley, (Mo. 
A.) 4 SW (2d) 482, 483 [quot Cyc]; 
Cee: Logan County, 7 Okl. 321, 54 

485. 


42. U.S.—Union Trust Go. v. Great 
Ieastern Lumber Co., 248 Fed. 46, 47, 
160 CCA 186 [quot Cyc]. 


Cal.—Los Angeles v. Los Angeles 
City Water Co., 137 Cal. 699, 70 P 770. 


Ga.—Dysart v. Brown, 100 Ga. 1, 
26 SE 767. 

Ill.—Joliet First Nat. Bank v. II- 
linois Steel Co., 174 Ill. 140, 51 NE 
200 [aff 72 Ill. A. 640]. 


Mo.—State v. Riley, (A.) 4 SW (2d) 
482, 483 [quot Cyc]. 


N. J.—Duryee v. U. S. Credit Sys- 
tem, Co., 55 N. J. Eq. 311, 37 A 155. 


Va.—Taylor v. Sutherlin-Meade To- 
bacco Co., 107 Va. 787, 60 SE 132, 114 
LRANS 1135. 

[a] On its own motion (1) the 
court under which a receiver acts may 
order him to pay taxes which are a 
lien on property of the estate (State 
v. Riley, (Mo. A.) 4 SW (2d) 482), (2) 
and any defect in the petition of an 
interested party, seeking an order for 
such payment, is immaterial to the va- 


110 Ga. 


lidity of the order when made (State 
v. Prag supra). 


Ferris v. Van Ingen, 110, Ga. 
103° "35 SE 347. 
44. Schenck v. Consumers’ Coal 


Co.,.14 NYS 343, 26 AbbNCas 356. 


45. Transfer of lien to proceeds 
generally see infra § 421. 


46. Wheeler v. Walton, 65 Fed. 720. 


[a] Thus pursuant to Del. Rev. St. 
(1893) p 125, giving taxes precedence 
of all other liens, where a mortgage 
was foreclosed after the attachment 
of a tax lien, receivers having been 
appointed subsequent to securing of a 
judgment upon the debt, but prior to 
foreclosure, it has been held to be the 
duty of the sheriff to pay the taxes 
out of the proceeds of the sale before 
applying any part thereof to the mort- 
gage judgment. Wheeler vy. Walton, 
65 Fed. 720. 


47. George v. St. Louis Cable, etc., 
R. Co., 44 Fed. 117. 


[a] Reason for rule.—As to prop- 
erty unencumbered by a tax-lien, the 
purchaser takes absolute title free 
therefrom, and the state in all prob- 
ability will lose the amount of its 
claim unless the court directs pay- 
ment out of the proceeds. George v. 
ae Louis Cable, etc., R. Co., 44 Fed. 


48. George v. St. Louis Cable, etc., 
RCo, ‘supra: 

49. Claims of United States and 
states in insolvency proceeding see 
Insolvency §§ 192, 193. 

Priority of state as creditor gener- 
ally see States [36 Cyc 871]. 

50. Denver v. Stenger, 295 Fed. 809; 
State v. Williams, 101 Md. 529, 61 A 
297, 1 LRANS 254. 


51. Denver v. Stenger, 295 Fed. 
809. 
[a] “Reason for the rule is public 


policy which declares that it is more 
important for the state—all of the 
people—to have its money than for 
any single citizen or group of citi- 
zens.’ Denver v. Stenger, 295 Fed. 
809, 816. 


[b] Municipal corporation.— 
Where a municipal corporation by 
contract granted to a tramway com- 
pany the use of its streets, and de- 
prived itself of tne right to tax the 
exercise thereof, as to a claim for pay- 
ment thereunder accruing prior to the 
appointment of a receiver for the 
tramway, the municipality is entitled 
to priority on the theory that it is 
a debt due a sovereign, although such 
claim is nota tax. Denver v. Stenger, 
295 Fed. 809. 


52. Denver v. Stenger, supra. 


53. Denver v. Stenger, supra; 
State v. Williams, 101 Md. 529, 61 A 
297, 1 LRANS 254; Westinghouse 
Blectric Mfg. Co. v. Barre, etc., Tract., 
etc., Co., 98 Vt. 130, 126 ‘A 594, 


[a] Rule applied.—(1) Where a 
street railway franchise, requiring 
the company to pave the track area, 
authorized the city to do the work and 
charge the cost to the company, if the 
company failed to do so without pro- 
viding for a lien on the company’s 
property, the chancery court has no 
authority, in a receivership proceed- 
ing, to give the city’s claim for such 
paving priority over existing contract 
or statutory liens. Westinghouse 
Electric Mfg. Co. v. Barre, etc., Tract., 
etc., Co., 98 Vt. 180, 126 A 594. (2) 
Since receivers appointed by a court 
under Code Pub. Gen. L. art 23 § 382 
are vested with all the estate and as- 
sets of every kind belonging to a cor- 
poration from the time of their quali- 
fying as such, and shall be trustees 
thereof for the benefit of creditors, 
priority of the claims of a state sub- 
sequently asserted must be denied. 
State v. Williams, 101 Md. 529, 61 A 
297, 1 LRANS 254. (3) A mortgagee 
with a lien upon certain real estate is 
entitled to payment out of the pro- 
ceeds of a foreclosure prior to the 
treasurer of Porto Rico whose claim 
for income taxes and Workmen’s Re- 
lief premiums do not constitute a lien 
upon the property. Armstrong vy. 
Cruz, 138 Porto Rico Fed. 214. 


54. Cincinnati v. Schultz, 97 Oh. St. 
317, 120 NE 176 [aff 8 Oh. “Xe 140, 27 
On Cw. 362]. 
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insurance premiums and providing that in all cases 
of insolvency such lien shall be prior to all other 
claims except taxes the state’s lien extends to funds 
coming into the hands of the receiver from conditional 
sales contracts,*® and is prior to a lien for wages due 
the insolvent’s employees®* and to the claim of a 
mortgagee,°? notwithstanding the state had filed no 
lien.®8 There is a ease of insolvency within the 
meaning of such statute where in actions to fore- 
close employees’ liens against the property of the 
debtor it appeared that it was insolvent and a re- 
ceiver was appointed to take charge of the prop- 
erty.>° 

Public policy. It has been held that where a car- 
rier supersedes rates properly fixed by the state, such 
carrier owes a duty to the state to restore excessive 
exactions,°° and claims of shippers therefor against 
such earrier’s receiver are entitled to a preference.** 
Where, however, the claim arose many years before 
the appointment of the receiver, such fact has been 
held conclusive as against allowing a preferential 
payment.°? 

[§ 413] (2) Debts Due to United States.°* In 
the absence of statute the United States has no right 
to be preferred as a creditor.°* However, by ex- 
press provision of the statute, whenever any person 
indebted to the United States is insolvent, or when- 
ever the estate of any deceased debtor in the hands 
of the executors or administrators is insufficient to 
pay all debts due from deceased, debts due the United 
States shall be first satisfied,°> and the priorities 
established may extend to cases wherein a’debtor who 
. 55. Barlow v. H. & B. Lumber Co., 69. 
153 Wash. 565, 280 P 88. 655. 

56. Whitney v. Page, etc., Shingle|~> 70. 
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Davis v. Pullen, 277 Fed. 650, 76, 


Davis v. Pullen, supra. 


’ 
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has not sufficient property to pay all his debts makes 
a voluntary assignment thereof.°® Under this stat- 
ute the consent of the insolvent to a decree appoint- 
ing a receiver amounts in substance to such a vol- 
untary assignment.®’ The appointment of receivers 
who do not actually come into possession of the prop- 
erty, however, is no assignment within such provi- 
sion.*8 While the statute has been said to apply 
to all debts due the United States®® even though such 
application is obviously unjust,7° it and relevant 
statutes will be construed with the general intent to 
preserve the substantive rights of all parties con- 
cerned.“ Thus the right of priority has been denied 
where the debtor’s obligation to the federal govern- 
ment arose out of loan to a carrier under the Trans- 
portation Act?? or out of claims for freight charges 
on goods transported by railroads taken over by the 
government.*? So where it appears that the debtor 
is not insolvent, but only that he is unable to meet 
his liabilities as they come due™* or where the United 
States in its intervening petition fails to allege his 
insolvency, merely alleging that his assets are insuffi- 
cient to pay in full his liabilities,*° priority has been 
denied. But the right has been upheld as to claims 
of the United States arising out of notes payable for 
the price of vessels requisitioned by the Shipping 
Board,**® and claims for federal taxes.** 


[§ 414] d. Fiduciary Obligations.7* The equita- 
ble right to follow a special deposit or trust funds 
into the hands of a receiver as a claim superior to 
that of a general ‘creditor is well recognized.‘® But 
the existence of a trust is not decisive of the right to 
Whan v. Green Star SS. Corp., 


22 F. (2d) 483 [certiorari den sub nom. 
Adams v. U. S., 276 U. S. 629, 48’ SCt 


Co., 116 Wash. 371, 199 P 728. 


57. John A. Roeblings Sons Co. v. 
Frederickson Logging, etce., Co., 153 
Wash. 580, 280 P 93. 


58. John A. Roeblings Sons Co. v. 
Frederickson Logging, ete., Co., su- 
pra; Barlow v. H. & B. Lumber Co., 
153 Wash. 565, 280 P 88. 


59. Whitney v. Page, ete., Shingle 
Co., 116 Wash. 371, 199 P 728. 


60. Love v. North American Co., 
229 Fed. 103, 148 CCA 379. 


61. Love v. North American Co., 
supra. 


62. St. Louis, etce., R. Co. v. Spiller, 
274 U. S. 304, 47 SCt 635, 7 L. ed. 1060 
[rev 14 F. (2d) 284 (rev 288 Fed. 612)]. 

63. Priority of: 

Claims in favor of United States in 


insolvency proceedings see Insol- 
vency § 192. 

Federal government as creditor gen- 
roots, see United States [39 Cyc 


64 See United States [39 Cyc 750]. 
65. USCA tit 31 § 191. 
66. USCA tit 31 § 191. 


67. U. S. v. Butterworth-Judson 
Corp., 269 U. S. 504, 46 SCt 179, 70 L. 
ed.) 380; Price v. U. S., 269 U.S. 492, 
46, SCt_180,. 70 L. ed. 373; Davis v. 
Miller-Link Lumber Co., 296 Fed. 649; 
Davis v. Pullen, 277 Fed. 650. But see 
Equitable Trust Co. v. Connecticut 
Brass ete., Corp., 290 Fed. 712 (inti- 
mating that this is insufficient to make 
statute applicable). 


68. Beaston vy. Farmers’ Bank, 12 
Pet. (U. S.) 102, 9 L. ed. 1017; Kenne- 
bee Box Co. vy. O. S. Richards Corp., 
299 Fed. 871 [aff 5 F. (2d) 951]. 


“There is a certain obvious injus- 
tice in giving the United States when 
engaged in an industrial and commer- 
cial venture, even although under war 
powers, superior rights over other 
creditors bearing like relations to in- 
solvents. . But this is for Con- 
gress; we have no remedial power.” 
Davis v. Pullen, supra. , 


71. Mellon v. Michigan Trust Co., 
271 U. S. 236, 46 SCt 511, 70 L. ed. 924 
[aff 2 F. (2d) 194]. 


72. ‘U.S. v. Guaranty Trust Co., 280 
U.S. 478, 50 SCt 212, 74 L. ed. 556 [aff 
338 F. (2d) 5383]. Contra Piedmont 
Corp. v. Gainesville, etce., Cosas0 
F. (2d) 525 (holding such claim su- 
perior to lien of employees and per- 
sons furnishing supplies for opera- 
tion of railroad prior to receivership, 
lien on railroad’s gross income for in- 
juries resulting from operation there- 
of, and claims against a railroad for 
loans made to the receiver, without a 
court order). 


73. Mellon v. Michigan Trust Co., 
271 U. S. 236, 46 SCt 511, 70 L. ed. 924 
[aff 2 F. (2d) 194]. Contra Davis v. 
Pullen, 277 Fed. 650. 


74. Nolte v. Hudson Nav. Co., 8 F. 
(2d) 859 [aff 11 F. (2d) 680]. 


75. Equitable Trust Co. v.. Con- 
Sage es Brass, ete., Corp., 290 Fed. 


[a] Reason for rule.—To entitle 
the United States to priority in the 
case of a living debtor, the statute 
requires, among other things, that he 
be insolvent, which must be under- 
stood to mean a legal and known in- 
solvency manifested by some notori- 
ous act of the debtor. Equitable Trust 
Co. v. Connecticut Brass, etc., Corp. 
290 Fed. 712. ; 


322, 72 L. ed. 740]. 
77. See supra § 407. 


78. Right to follow trust property 
or proceeds thereof generally see 
Trusts [39 Cyc 528 et seq]. 


79. U. S.—Shipe v. Consumers’ 
Serv. Co. 28 F. ((2d)\538, 54 [ates 29° 
(2d) 321 ~Ceertiorari den) .279 U.S. 
850, 49 SCt 347, 73 L. ed. 993), and 
cit Cyc]; Michigan SS. Co. v. Thorn- 
ton, 136 Fed. 134, 69 CCA 132; San 
Diego County vy. California Nat. Bank, 
52 Fed. 59. 


Ill.— Scully v. Colean Mfg. Co., 160 
Tll, A, 286. 

Kan.—Steele v. Citizens’ 
Bank, 116 Kan. 510, 227 P 352. 

Mich.—Carley v. Graves, 85 Mich. 
483, 48 NW 710, 24 AmSR 99. 

Minn.—Stabbert v. Manahan, 163 
Minn. 214, 203 NW 611. 

N. Y.—Peo. v. Rochester City Bank, 
96 N, Y. 32. 
_ Porto Rico.—Welch vy. Central San 
Cristobal, Inc., 7 Porto Rico Fed. 720. 

S. D.—Kimmel v. Dickson, 5 S. D. 
aa 58 NW 561, 49 AmMSR 869, 25 LRA 


State 


Tex.—Farmers’, ete., Nat. Bank vy. 
Jones, (Civ. A.) 254 SW 251. 


Wyo.—Vermont L. & T. Co. v. Chey- 
enne First Nat. Bank, 37 Wyo. 216, 
260 P 534. 


[a] Where transaction establishes 
fiduciary relation between the parties, 
and not the relation of debtor and 
ereditor only, a trust is created, the 
violation of which constitutes a fraud 
by which the trustee or his receiver 
cannot profit, and entitling the cestui 
que trust to prior payment out of the 
funds in the hands of the receiver. 
Michigan SS. Co. v. Thornton, 136 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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a preference in the distribution of the funds.°° 
must at least be some showing that the estate has 
been augmented by the trust fund,’ or that such 
fund has come into the receiver’s hands as a distinet 
and traceable account or fund,®? or that the estate 
has been’ so benefited by the misappropriation of 
the trust fund that the removal of its equivalent will 
be without prejudice to creditors.8? 
some jurisdictions it is not sufficient to show that the 
trust property or its proceeds went into the general 
assets and increased the amount and value thereof,’ 
but it is necessary to trace the money covered by the 


Fed. 134, 69 CCA 132; Steele v. 
Citizens’ State Bank, 116 Kan. 510, 
227 P 352, 356 [quot Cyc]; Carley v. 


Graves, 85 Mich. 483, 48 NW 710, 24 
AmSR 99... 

80. U. S.—Weideman v. Newton 
Arms Co., Inec., 271 Fed. 302; Scullin 
Steel Co. v. North American Co., 255 
Fed. 945, 167 CCA 237; American Can 
Co. v. Williams, 176 Fed. 816 [aff 178 


Fed. 420, 101 CCA 634]; Beard v. 
Independent Dist., 88 Fed. 375, 31 
-CCA 562; City Bank v. Blackmore, 


75 Bed? 771,121 CCA 514, 


Iowa.—Mowatt v. Frederika Bank, 
204 Iowa 1106, 216 NW 760; Andrew 
v. Eddyville Sav. Bank, 204 Iowa 431, 
215 NW 623; New Hampton v. Leach, 
201 Iowa 316, 207 NW 348; Danbury 
State Bank v. Leach, 201 Iowa 321, 
207 NW 336; In re Corwith First 
State Bank, 152 Iowa 724, 133 NW 
354; Seeley v. Seeley- -Howe-Le Van 
Co., 128 Iowa 294, 103 NW 961; Offi- 
cer v. Officer, 120 Iowa 389, 94 NW 
947, 98 AmSR 365. 


Kan.—Honer v, Hanover State Bank, 
114 Kan. 123, 216 P 822; Arnold Inv. 
Cos Vv. Citizens’ State Bank, 98 Kan. 
412, 158 P 68, LRA1916F 822. 


Mass.—Old Colony Trust Co. v. 
Puritan Motors Corp., 244 Mass. 259, 
138 NE 321. 


~ Pa.—Lifter v. Earle Co., 72 Pa. Su- 

per. 173; Com. v. Union Surety, etc., 
Comsiaba, Superianl67s Sees Vv. 
Allen, 8 Pa. Dist. & Co. 


Wyo.—Lusk Dev., gn COrn sy, Ve 
Giinther, 32 Wyo. 294, 232 P 518. 


81. U. S.—American Can Co 
Williams, 176 Fed. 816 [aff 178 Ped. 
420, 101 CCA 634]; Beard v. Independ- 
ent Dist., 88 Fed. SN ole CAS 562) 
City Bank vy. Blackmore, 75 Fed. 771, 
24 CCA 514. 


Ind.—Fletcher Sav., etc., Vv. 
American State Bank, 196 "tnd. nis, 
147 NE 524 


Town Andrew, v. Eddyville Savy. 
Bank, 204 Iowa 431, 215 NW 623; 
New Hampton v. Leach, 201 Iowa 316, 
207 NW 348; Danbury State Bank v. 
Leach, 201 Towa 321, 207 NW 336; 
In re ‘Corwith First State Bank, 152 


Towa 724, 4233 NW 354; Seeley wa 
Seeley-Howe-Le Van Co.; 128 Iowa 
294, 103 NW 961. 

Kan.—Steele v. Citizens’ State 


Bank, 116 Kan. 510, 227 P 352; Honer 
vy. Hanover State Bank, 114 Kan. 123, 
216 P 822; Nelson v. Paxton, 113 
Kan. 394, 214 P 784; Arnold Inv. Co. 
Vv. Citizens’ State Bank, 98 Kan. aie 
158 P 68, LRA1916F 822, 


N. D.—Widman v. Kellogg, 22 N. 
D. 396, 133 NW 1020, 39 LRANS 563. 


Pa.—Com., v. Union Surety, etc., Co., 
37 Pa. Super. 179. 


“To support its claim of priority 
the plaintiff was not required to show 
that any of the specific funds obtained 
from it reached the receiver, or to 
identify any particular property held 
by him as the proceeds thereof. But 
no recovery on that basis could be 
had without showing that the assets 
that came into the hands of the re- 
ceiver were larger than they would 
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However, in 


have been but for the wrongful ob- 
taining of the plaintiff's money.” 
Arnold Inv.-Co. v. .Citizens’ State 
Bank, supra. 


82. American Can Co. v. Williams, 
176 Fed. 816 [aff 178 Fed. 420, 101 
CCA 634]; Mowatt v. Frederika Bank, 
204 Iowa 1106, 216 NW 761; Mowatt 
v. Frederika Bank, 204 Iowa 1106, 216 
NW 760; Andrew v. Eddyville Sav. 
Bank, 204 Iowa 431, 215 NW 623; 
New Hampton v. Leach, 201 Iowa 316, 
207 NW 348; Danbury State Bank v. 
Leach, 201 Iowa 321, 207 NW 336; 
In re Corwith First State Bank, 152 
Iowa 724, 133 NW 354; Lifter vy. 
Harl Co., 72 Pa. Super. 173; Com. v. 
Union Surety, etc., Co., 37 Pa. Super. 
179; Com. v. Union Surety, etc., Co., 
37 Pa. Super. 167; Eppinger v. Allen, 
8 Pa. Dist. & Co. 321. 


83. Standard Oil Co. v. Hawkins, 
74 Fed. 395, 20 CCA 468, 33 LRA 739; 
Seeley v. Seeley-Howe-Le Van Co., 
128 Iowa 294, 103 NW 961. 


‘{a] Thus, when trust funds thave 
been distributed by a receiver so that 
they cannot be reclaimed in specie, 
the party entitled to the same may 
demand restitution out of any other 
funds coming to the hands of such 
receiver when other parties will not 
be prejudiced thereby. Standard Oil 
Co. v. Hawkins, 74 Fed. 395, 20 CCA 
468, 33 LRA 739. 


84. Farmers’ Nat. Bank v. Pribble, 
15 F. (2d) 175; Weideman v. Newton 


Arms Co., Ine., 271 Fed. 302; Scullin 
Steel Co. v. North American Co., 255 
Fed. 945; Central Trust Co. v. Chi- 


cago, etc., R. Co., 232 Fed. 936; HEm- 
pire State Surety Co. v. Carroll Coun- 
ty, 194 Fed. 593, 114 CCA 435; Spo- 
kane County v. Spokane First Nat. 
Bank, 68 Fed. 979; Old Colony Trust 
Co. v. Puritan Motors Corp., 244 Mass. 
259, 188 NE 321. 


85. U. S.—St. Louis, etc., R. Co. v. 
Spiller, 274 U. S. 304, 47 SCt 635, 71 
L. ed. 1060 [rev 14 F. (2d) 284 (rev 
288 Fed. 612)]; Farmers’ Nat. Bank 
v. Pribble, 15 F. (2d) 175; Mechanics, 
ete., Nat. Bank v. Buchanan, 12 F. 
(2a) 891 [certiorari den 273 U. S. 715, 
47 SCt 108, 71 L. ed. 855]; Weideman 
v. Newton Arms Co., Inc., 271 Fed. 
302; Scullin Steel Co. v. North Ameri- 
ean Co., 255 Fed. 945, 167 CCA 237; 
Central Trust Co. v. Chicago, etc., R. 
Co., 232 Fed. 936; Empire State Sure- 
ty Co. v. Carroll County, 194 Fed. 593, 
114 CCA 435; Spokane County. v. 
Spokane First Nat. Bank, 68 Fed. 979; 
Multnomah County v. ‘Oregon Nat. 
Bank, 61 Fed. 912. 


" Ala.—St. Louis Brewing Assoc. v. 
Austin, 100 Ala. 313, 13 S 908. 

Del.—Jones v. United Tire, 
Corp., 14 Del. Ch. 51, 120 A 744. 

Mass.—Old Colony Trust Co. v. 
Puritan Motors Corp., 244 Mass. 259, 
138 NE 321. 

Miss.—Shields v. Thomas, 71 Miss. 
260, 14 S 84, 42 AmSR 458. 

Okl.—Willoughby v. Weinberger, 15 
ORNZ26, VHON En ou Cue 

Wyo.—Lusk Dev., etc, Co. v. 
Giinther, 32 Wyo. 294, 232 P 518. 


g6. Arnold Inv. Co. v. Citizens’ 


etc., 
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trust into some specific property or fund which came 
into the receiver’s possession.®® 
that the identical moneys which went into the hands 
of the trustee do not pass into the receiver’s hands, 
if in some shape or form they 
which fall into his hands.*® 

in favor of trust funds which lost their character 
as such before reaching the corporation for which the 
receiver is acting’? or which were dissipated before 
appointment of the receiver.*® 
cumstances which have been held to constitute*®® or 
not to constitute®® parties fiduciaries within the prin- 


It is immaterial 


go to swell the assets 
No preference exists 


Illustrations of cir- 


State Bank, 98 Kan. 412, 158 P 68, 


LRAI916F 822; Peo. v. Dansville 
Bank, 39) Hun aiGNes Li)! Site 
87. Todd v. Meding, 56 N. J. Eq. 


83, 38 A 349 [rev on other grounds 
56 N. J. Eq. 820, 41 A 222]. 


88. Titlow v. McCormick, 236 Fed. 
209, 149 CCA 399; Mowatt v. Frederi- 
ka Bank, 204 Iowa 1106, 216 NW 
761; Mowatt v. Frederika Bank, 204 
Iowa 1106, 216 NW 760. 


89. See cases infra this note. 


[a] Tax collector and state.— 
Gasoline tax collected from the con- 
sumer for the state by a gasoline re- 
tailer is held in trust for the state 
and is a preferred claim even though 
the gasoline company’s receiver has 
mingled such tax money with receiv- 
ership funds. Shipe v. Consumers’ 
Serv. .Co., 28° & (2d)! 53,- 540 fait 229 
F. (2d) 321 (certiorari den 279 U.S. 


“850, 49 SCt 347, 73 L. ed. 993), and 


cit Cyc]. 


[b] Where indorser pays note to 
bank, and takes a receipt containing 
an order for a surrender of the note 
on return of the receipt, the relation 
between the bank and the indorser 
is not that of debtor and creditor, but 
is a fiduciary relation, entitling the 
indorser, on the bank becoming in- 
solvent without applying the money 
on the note, or procuring its surren- 
der, to have the assets in the hands 
of its receiver applied in payment 
prcgee Massey v. Fisher, 62 Fed. 


[ec] Property held as agent to sell. 
—Where a dairyman delivered cer- 
tain cattle to deceased, another dairy- 
man, under an agreement to sell them 
as agent, and the day following that 
in which a receiver appointed by the 
court took possession of all the 
agents’ cattle, he selected and pointed 
out twenty-four head as his, after 
sale of the property by a receiver 
under a court order, the dairyman is 
entitled to the proceeds from his 
cows, free from priorities and as 
against deceased’s creditors and ad- 
ministrator. Farmers’, etc, Nat. 
pone v. Jones, (Tex. Civ. A.) 254 SW 


90. See cases infra this note. 


[a] Antecedent debt of insolvent 
corporate executor to the estate is not 
entitled to preference as a fiduciary 
obligation. U. S. Fidelity, etce., Co. 
v. Henry Waterhouse Trust Co., 11 
F. (2d) 497. 


{b] Buyer and seller.—Where a 
contract in fact constitutes a sale of 
goods, the relationship of debtor and 
creditor arises therefrom notwith- 
standing that in such contract the 
parties were referred to as “agent” 
and “principals.” Jenks v. Producers’ 
Coal Co., 31 Oh. A. 407, 167 NE 476. 


[ec] Connecting carriers.—Where a 
transportation company delivered 
freight and collected all charges in- 
cluding those due to connecting car- 
riers, as to them the company was a 
debtor and not a trustee. Whelan v. 
Enterprise Transp. Co., 175 Fed. 212. 


{d] Contract to sell goods.—Con- 
tracts by which a mercantile company 
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ciples discussed herein may be found in the notes. 
The rules of evidence in equitable ac- 
tions generally®! are applicable in a suit to impress 
with a trust property in the hands of a receive 
accordance with such rules®* and more particularly 
those obtaining in actions to follow trust property®* 
the burden is upon the party praying judgment in a 
suit to impress with a trust fund in the hands of a 
receiver to prove the facts that will support 
Thus the burden is upon the cestui que trust to iden- 
tify such funds;°* and the burden of going forward 
with the evidence does not shift to the receiver unless 
the cestui makes out a prima facie case.°* 

A receiver who be- 
cause of peculiar circumstances, collects a debt ow- 
ing to a third party, will hold the proceeds as a sep- 


Evidence. 


[§ 415] e. Special Funds. 


arate fund for the latter’s benefit.°® 


notes have been indorsed prior to the appointment 
of a receiver for the payee is entitled to the pro- 


agreed to receive goods of the other 
parties into its store for sale and to 
account for the proceeds, in the ab- 
sence of anything therein establish- 
ing such a relation, do not raise an 
implied trust or to give the owners 
of the goods any greater rights than 
other creditors as against the funds 
in the hands of receivers of the com- 
pany. Isaac McLean Sons Co. v. But- 
ler, 208 Fed. 730. 


{e] Depositor in bank.—Where a 
depositor in a bank obtains from it 
two drafts upon another bank, paying 
_therefor by checks against his deposit, 
the relation between the bank and 
the depositor with respect to such 
drafts remains that of debtor and 
ereditor, and is not changed to a fidu- 
ciary relation, entitling the depositor, 
upon the bank becoming insolvent 
before the drafts are paid, to have the 
assets in the hands of its receiver ap- 
plied by preference to the payment of 
such drafts in full. Jewett v. Yard- 
ley, 81 Fed. 920. 


{f] Deposit with commission mer- 
chant.—(1) A manufacturer deposit- 
ing funds with commission merchants 
to secure them for advances they 
might make to his firm is, as to such 
deposits, simply a creditor entitled 
to no more right to the amount de- 
posited than any other creditor. But- 
jereve, Sprague, 66 N. ¥. 392. (2) A 
contract between a distributor of au- 
tomobiles and a dealer, requiring the 
dealer to deposit five hundred dollars 
with the distributor to guarantee per- 
formance of the contract, authorizing 
the distributor to apply it on any lia- 
bility arising under the agreement, re- 
quiring the dealer in such event to re- 
store the amount used, and providing 
that the deposit should draw interest, 
did not create a trust fund, or re- 
quire the distributor to hold the de- 
posit separate and apart from its own 
funds, so as to entitle the dealer to 
priority in payment from the distribu- 
tor’s receiver. Old Colony Trust Co. 
v. Puritan Motors Corp., 138 Mass. 
321, 138 NE 321. 


{g] Vouchering by railroad com- 
pany of claim and the taking by it of 
the amount of the claim as allowed 
for labor, supplies, equipment, im- 
provements, and interest does not 
make the claim a lien prior to the 
mortgage bonded indebtedness, and 
the purchaser from the receiver of 
the company of its property.is not 
liable for the claim. First Trust, 
etce., Bank v. Southern Indiana R. Co., 
195 Fed. 330. 


91. See Wquity §§ 69i1+79714,. 
92. See case infra this note. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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This 


are satisfied.? 


So one to whom 


[a] Evidence held inadmissible.— 
In an action to impress with a trust 
funds in the hands of receivers ex- 
clusion of evidence to show that a 
cash sum which came into the re- 
ceivers’ hands had been exhausted in 
payment of other preferred creditors 
is not prejudicial, where plaintiff did 
not claim priority from that fund. 
Fletcher Sav., ete., Co. v. American 
State Bank, 196 Ind. 118, 147 NE 524. 


[b] Evidence held insufficient.— 
That the receivers of an insolvent 
trust company recovered a substantial 
sum as compensatory damages, in an 
action against the directors for neg- 
ligence in permitting misappropria- 
tion and misapplication of funds, in- 
cluding trust funds involved, is in- 
sufficient to show that such trust 
funds came into the hands of the re- 
ceiver as general assets, where such 
recovery from, the directors was set- 
tled by compromise in an amount less 
than the aggregates of all choses in 
action sued upon. Fletcher Sav., etc., 
Co. v. American State Bank, 196 Ind. 
118, 147 NE 524. 


93. See Equity § 671. 
94. See Trusts [39 Cyc 532]. 


95; Pletcher Sav.,. ete;,. Coweve 
American State Bank, 196 Ind. 118, 147 
NE 524. 


96. Lusk Dev., ete, Co. v. Giin- 
ther, 32 Wyo. 294, 232 P 518. 

O77 meet cherma Sava) sete.) eCoumnys 
American State Bank, 196 Ind. 118, 
147 NE 524. 

[a] Thus, where the facts show 


that trust funds were by an insolvent 
deposited in personal accounts in seyv- 
eral banks, which accounts were later 
appropriated by such banks and ap- 
plied to payment of claims against 
the insolvent, so that none of them 
came into the receivers’ hands, the 
rule shifting to the receivers the 
burden of showing that such funds 
did not come into their hands did not 
apply. Hletchers Sav...) 6te.,. Cow ov. 
American State Bank, 196 Ind. 118, 
147 NE 524. 


98. Welch v. Central San Cristo- 
bal, inc., 7 Porto Rico Fed. 720. 


99. Irwin’s Bank v. Fletcher Sav., 
etc., Co., 195 Ind. 669, 145 NE 3869 
146 NE 909. ; 


[a] Iustration—As against a 


party which actually discounted for 
a company notes given the company 


for sale of machines, the company’s 


receiver has no right to deduct, from 
the proceeds of the notes, commis- 
Sions to schools and discounts on 
notes paid before maturity, paid and 
allowed by the receiver, nothing in 


[§ 416] f£. Existing Liens—(1) In General. 
cept as to certain claims which are regarded as hav- 
ing equitable priority,* the court appointing a receiv- 
er has no general authority to displace vested con- 
tract* or other valid subsisting® liens, but, ordinari- 


[§§ 414-416 


ceeds of such notes collected by the receiver with- 
out deductions or allowances unless authorized by 
the contract under which they are indorsed.®® Where 
debtors of an insolvent corporation in the hands of a 
receiver deny liability and the receiver has no mon- 
ey with which to prosecute actions against them the 
court has power to limit participation in any recov- 
ery upon such elaims to creditors who would contrib- 
ute to the fund necessary to maintain the action,? and, 
accordingly, where all creditors had a right to con- 
tribute, those who failed to do so are entitled to share 
in the special fund recovered as a result of the litiga- 
tion only after the claims of the creditors who did 


Ex- 


the contract between such party and 
the company authorizing it. Irwin’s 
Bank v. Fletcher Sav., ete., Co., 195 
Ind. 669, 145 NE 869, 146 NE 909. 


1. Cornell v. Nichols, ete., Mach. 
Co., 201 Fed. 320, 119 CCA 658 [aff 
189 Fed. 556]. 


[a] Rule applied where foreign in- 
surance companies, carrying insur- 
ance on property of an insolvent, de- 
nied liability. Cornell v. Nichols, ete., 
Mach, Co., 201 Fed. 320, 119 CCA 558 
{aff 189 Fed. 556]. 


2. Cornell vy. Nichols, 
Co., supra. 


3. Claims for expenses: / 


Se receivership see infra §§ 432— 


Eee to receivership see infra §§ 449— 

4 Kneeland v. American L. & 
Co., £36 U.S. 89, 10) SCt 950,34 BE; 
379; Merchants’ L. & T. Co. v. Chi- 
cago Railways Co., 158 Fed. 923, 86 
CCA 87; Chamberlain Garages v. New 
England Bond, etc., Co., 267 Mass. 453, 
166 NE 732. 


[a] Dispossession of mortgagee.— 
Where a second mortgagee made a 
formal entry for purposes of foreclo- 
sure which was enjoined at the suit 
of the mortgagor and subsequently 
upon the demand of the general credi- 
tors a receiver waS appointed and 
took possession to liquidate and dis- 
tribute the assets, after which the 
first mortgagee foreclosed, it was held 
that after payment of the first mort- 
gagee the property in the hands of the 
receiver was subject to the lien of the 
second mortgagee notwithstanding 
under the terms of the mortgage 
there was no conveyance of rents and 
profits, and the mortgagee’s right to 
have them depended upon proof that 
he was in actual possession when the 
receiver was appointed. Chamberlain 
Garages v. New England Bond, ete., 
Co., 267 Mass, 453, 166 NE 732. 

5. See cases infra this note. 

[a] Attorney’s lien.—(1) Although 
an attorney’s lien on papers or his 
elient is not enforceable by sale, and 
the has only a right to retain them un- 
til his claim is paid, if he is compelled 
to deliver them in an insolvency pro- 
ceeding, and such surrender inures to 
the benefit of the creditors in swell- 
ing the funds for their payment, he 
is entitled to a preference. McDon- 
ald v. Charleston, ete., R. Co., 93 
Tenn, 281, 24 SW 252. (2) So where, 
in an equitable suit in which a re- 
ceiver was appointed, the fee of plain- 
tiff’s attorney was to be paid out of 
the property recovered for his clients, 


etc., Mach. 
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ly, funds in the hands of a receiver must first be ap- 
plied to their satisfaction and not to the payment 
So under the rule 
that a receiver takes subject to valid prior liens,’ they 
are entitled to protection and to payment out of the 
property which they cover® in the order of priority ;° 
but the particular property as to which any special 
right is claimed as against the receiver must be 
shown to have come into the receiver’s hands,?° and 
provision for payment of preferred claims out of 
any other property of an insolvent’s estate than that 
upon which the specific lien has fastened is improp- 
Notwithstanding the receiver takes the trust 
property impressed with the existing legal or equi- 
table rights of creditors,” a preference may be good 
as between the parties but not good as against other 
creditors until perfected as required by law.1® 
burden of showing his right to priority rests upon the 


of debts due general creditors.® 


er. ara 


he was held, under the controlling 
statutes, to have a superior lien on 
the fund after the costs of the pro- 
ceeding and taxes. Stewart v. Mc- 
Donald, 147 Ga. 158, 93 SE 86. 


[b] Statutory liens (1) must have 
been perfected in substantial con- 
formity with the requirements of the 
statutes under which they are 
claimed. Lee v. Koppel Industrial 
Car, etc., Co., 295 Fed. 23 [certiorari 
den 265 U. S.-584 mem, 44 SCt 459 
mem, 68 L. ed. 1191 mem]; Welch v. 
Central San Cristobal, Inc., 7 Porto 
Rico Fed. 720; McElwaine v. Hosey, 
135 Ind. 481, 35 NE .272. (2) Under 
Porto Rico Civ. Code § 1823, confer- 
ring a perferred lien for credits for 
the construction, repair, or purchase 
price of personalty in debtor’s posses- 
sion, to the extent of the value there- 
of, and providing that, if the per- 
sonalty with regard to which the 
preference is allowed has been sur- 
reptitiously removed, the _ creditor 
may claim it from the holder, the lien 
is limited to personalty that remains 
in the debtor’s possession, or has been 
surreptitiously removed, and to the 
value thereof at the time when the 
right takes effect. Lee v. Koppel In- 

Z dustrial Car Co., supra. 


[c] Federal courts will recognize 
liens conferred by local statutes. 
Welch v. Central San Cristobal, Inc., 
7. Porto Rico- Fed. 720; 
Central San Cristobal, 7 Porto Rico 
Fed. 205 

{d] Proceedings instituted in for- 
eign state.—Where a subcontractor of 
a firm of contractors for a courthouse 
for a county in Wisconsin, who brings 
suit as authorized by Wis. St. (1898) 
§ 3328, against the county and the 
firm more than a month before the 
filing of a bill in Michigan for the dis- 
solution of the firm and an account- 
ing and receiver, he was ‘held to ac- 
quire priority over other creditors 
in the fund, and he may prosecute the 
action to judgment and enforce his 
priority. Rickman v. Rickman, 180 
Mich. 224, 146 NW 609, AnnCas1915C 
Lon. 

6. U. S.—Huidekoper v. Hinckley 
Locomotive Works, 99 U. S. 258, 25 
i. ed. 344: Fosdick v. Schall, 99 U. 
Sinecoon (eo sn) 6d. oo os J OnNSONALV. 
Garner, 233 Fed. 756. 

Ind.—Irwin’s Bank vy. Fletcher Sav., 
etc., Co., 195 Ind. 669, 145 NE 869, 146 
NE 909. 

La.—In re J. D. Connell Iron Works 
Comdos) laa. 102, 70'S; 617. 

N. J.—Russel v. Myers Excursion, 
ete:, Co., 73 N. J. Eq. 192, 67 A 1016. 

Oh.—Bach v. Smith-Pattison Mfg. 
Co3' 31 Oh: Cir. Ct. 258: 

Porto Rico.—Armstrong v. Cruz, 13 
Porto Rico Fed. 214. 


Welch v.| 
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erty was sold.t® 


The 
debtor.1& 


Tex.—First Nat. Bank v. J. I. Camp- 
bell Co., 52 Tex. Civ. A. 445, 114 SW 
887. 

See Niblack v. Feldman, .204 Il. 
A. 443; Niblack v. Golsen-Doan Coal 
Co., 204 Ill. 445. 

[a] Claim for insurance premiums 
on personal property cannot be given 
priority over a mortgage lien on real 
property. In re Pleasant Hill Lumber 
Co., 126, as 143, 52: S' 1010. 

7. See supra § 126. 

8 U. S.—Michigan Trust Co. v. 
Pierson-Hollowell Lumber Co., 30 F. 
(2a) 390; Cornell v. Nichols, ete., 
Mach. Co., 201 Fed. 320, 119 CCA 558; 
McRae v. Bowers Dredging Co., 86 
Fed. 344. ; 

Ala.—Milhous v. Dunham, 78 Ala. 


Iowa.—Smith v. Sioux City Nurs- 
ery, etc., Co., 109 Iowa 51, 79 NW 457. 


Kan.—Cramer v. Iler, 63 Kan. 579, 
66) PE Gite 


Porto Rico.—Waterall v. Strayer, 10 
Porto Rico Fed. 398. 


Tex.—Houston First Nat. Bank v. J. 
I. Campbell Co., 52 Tex. Civ. A. 445, 
114 SW 887. 


[a] Rule applied to maritime lien. 
McRae v. Bowers Dredging Co., 86 
Fed. 344. 


{b] Proceeds of insurance.—Bond- 
holders of an insolvent corporation 
are entitled to a first lien on the pro- 
ceeds of insurance on the insolvent’s 
plant, under a provision in the mort- 
gage requiring the insolvent to keep 
the property insured at least to th 
amount of the bonds. Cornell v. 
Nichols, ete., Mach. Co., 201 Fed. 320, 
119 CCA 558. 


[ec] To divert any portion of prop- 
erty to payment of any other claim 
or demand is to that extent to impair 
the vested right of the mortgagee to 
have his lien paid out of the mort- 
gaged property. Union L. & T. Co. 
v. Southern California Motor Road 
Co:, 51 Fed. 106. 


9. U. S.—Toledo, etc. R. Co. v. 
Hamilton, 134 U. S. 296, 10 SCt 546, 33 
L. ed. 905; Michigan Trust Co. v. 


Pierson-Hollowell Lumber Co., 30 F. 
(2d) 390. 


Ark.—Sengel v. Patrick, 80 Ark. 
384, 97 SW 448. 
Del.—Walter v. Peninsula Cut 


Stone Co., 9 Del. Ch. 374, 82 A 961. 


La.—In re J. D. Connell Iron Works 
Com ssiluan+i02; 000) S. 67. 

Pa.—Luzerne County Trust Co. v. 
Luzerne County Brewing Co., 21 Pa. 
Dist. 362. 

Porto Rico.—Waterall v. Strayer, 10 
Porto Rico Fed. 398. 

[a] Thus the first mortgage is 


party asserting it.1* 
whole, but lien claimants are allowed to bid for the 
parcels on which they claim their several liens, an 
antecedent ereditor without a lien cannot complain 
that the various lien claimants are allowed priority 
to the amount of their separate bids, the aggregate 
being less than the amount for which the whole prop- 
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Where property is sold as a 


[§ 417] (2) Equitable Liens or Assignments. 
Rights arising under an equitable assignment or equi- 
table lien attaching to a fund prior to the receiver- 
ship may be enforced!® where the intention of the 
parties giving rise to the right to equitable relief is 
clearly apparent;+* but a creditor is not entitled to 
an equitable lien upon a special fund where the hold- 
er of such fund is not authorized to pay it directly to 
the creditor without further intervention of the 


payable out of the proceeds of a re- 
ceivership sale of the mortgaged prop- 
erty before any payment can be made 
upon the second mortgage. Walter v. 
Peninsula Cut Stone Co., 9 Del. Ch. 
374, 82 A 961. 


10. Matter of Dolge, 35 Misc. 107, 
71 NYS 205. 


11. Smith v. Sioux City Nursery, 
ete., Co., 109 Towa 51, 79 NW 457; 
Welch _v. Central San Cristobal, 7 
Porto Rico Fed. 205; U.S., ete., Trust 
Co. v. Western Supply, ete., Co., (Tex. 
Civ. A.) 109 SW 377. But see Irwin’s 
Bank v. Fletcher Sav., ete., Co., 195 
Ind. 669, 145 NE 869, 146 NE 909 
(holding that, where the receiver of a 
company improperly deducted, from 
the proceeds of notes actually dis- 
counted by claimants for the com- 
pany, commissions and _ discounts 
Which the receiver had paid and al- 
lowed, money collected by the receiv- 
er on other notes not discounted is 
subject to payment to claimant of the 
improper deduction). 

12. See supra § 126. 


13. Irwin’s Bank v. Fletcher Sav., 
ete., Co., 195 Ind. 669, 145 NE 869, 
146 NE 909. 

14. In re Field 
Mich, 28, 215 NW 6 


Determination of priority generally 
see infra §§ 486-494. 


15. Goodin, ete., Coal Co. v. South- 
ern Elkhorn Coal Co., 219 Ky. 827, 294 
SW 792. 


16. American Surety Co. v. Finlet- 
ter, 274 Fed. 152 [mod sub nom. Peo- 
ples v. Peoples Bros., Inc., 254 Fed. 
489]; Irwin’s Bank v. Fletcher Sav., 
etc., Co., 195 Ind. 669, 145 NE 869, 146 
NE 909. ¢ 


[a] Ifllustration.—A provision of a 
contract between a contractor for 
public work and the surety on its 
bond for the payment of subcon- 
tractors and materialmen .that in case 
of default by the contractor deferred 
payments thereafter becoming due 
and payable on account of the con- 
tract shall be credited for any claim 
that may be made upon the surety by 
reason of its suretyship constitutes 
an assignment, which created an equi- 
table lien in favor of the surety as 
against general creditors of the con- 
tractor, on such deferred payments as 
remained above the cost of completing 
the work after appointment of a re- 
ceiver for the contractor, whether 
such completion was by the receiver 
or by a surety. American Surety Co. 
v. Finletter, 274 Fed. 152 [mod sub 
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nom. Peoples v. Peoples Bros., 254 
Fed. 489]. 
17. Irwin’s Bank y. Fletcher Sav., 


etc., Co., 195 Ind. 669, 145 NE 869, 146 
NE 909. 


18 Irwin’s Bank v. Fletcher Sav., 
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Payments benefiting prior liens. The mere fact 
that advances are used for the purpose of paying in- 
terest upon first mortgage bonds, thereby averting a 
foreclosure, does not entitle such advances to pri- 
ority over the first mortgage bonds.t® So, where 
rolling stock is purchased by a railroad to be paid 
for in monthly installments and to remain the prop- 
erty of the sellers until the whole amount of the pur- 
chase money is paid, persons making advances on 
account of such rolling stock in order to preserve it 
for the benefit of the company and its creditors are 
not thereby entitled to be subrogated to the rights 
of the sellers to the extent of the advances made by 
them.2° However, where money to which general 
creditors are entitled has been used to pay taxes 
which are a claim superior to a mortgage, they are 
entitled to repayment in preference to the claim of 
the mortgage creditor after sale of the mortgaged 
property.2! Where, with the consent of the mort- 
gagee, the mortgagor has agreed to appropriate cer- 
tain of the mortgaged property to the payment of 
the claim of a third person in consideration of such 
third person’s forbearance to enforce his lien as 
against other property of the mortgagor, the proceeds 
of the property so appropriated, when converted into 
money by the receiver of the mortgagee, constitute a 
special fund from which the third person is entitled 
to have his claim satisfied.?? 


[§ 418] (3) Vendor’s Liens. A vendor’s lien will 
be protected against inferior liens.2* <A claim for 
insurance premiums on personal property cannot be 
given priority over a vendor’s lien on real property.?* 


[§ 419] (4) Conditional Sales.2° In order that 
a claim for priority under a contract of conditional 
sale be allowable, the conditional sales contract must 
be a valid contract.?® So, where the statutes require 
a conditional sales contract to be recorded,” an un- 
recorded contract is invalid against a receiver?® and 
does not entitle the seller to preference.*® Where a 
statute requiring recording within a certain time pro- 
vides that a contract recorded after such time shall 
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have the same effect as if executed and delivered upon 
the date of record, a conditional sale of personalty 
recorded after the specified limit and prior to the 
receivership of the vendee is valid as against all gen- 
eral unsecured creditors, who become such between 
the time of execution and the date of recording ;*° but 
where the contract was not recorded within the time 
required and until after appointment of the receiver, 
the vendor is entitled to priority as to those who 
were creditors prior to the execution of the condition- 
al sale,?1 but not as to subsequent creditors.*? An 
antecedent creditor who has no lien upon the prop- 
erty cannot object that the claim of the seller of 
property under a contract by which title is to re- 
main in the seller until payment is made is given pri- 
ority.°° 

[§ 420]. (5) Liens of Judgments, Executions, or 
Attachments.*4 Where assets have been impounded 
by a proceeding begun before proceedings for a re- 
ceivership, a judgment obtained in such proceeding 
after the appointment of the receiver does not, by 
reason of the receivership, lose its claim to priori- 
ty,?® but a judgment against a receiver which mere- 
ly fixes the amount of the claim is not entitled to 
priority over other creditors who have proved their 
claims;°° nor is a judgment obtained after the ap- 
pointment of a receiver in an action which had been 
previously instituted entitled to priority where the 
estate, being that of an insolvent, the rights of eredi- 
tors are fixed at the date of the appointment of the 
receiver.*’ A judgment entered prior to the incep- 
tion of a claim for rent is entitled to priority thereto 
in the distribution of the proceeds of realty.*® 


Executions. Where a receiver is appointed, who 
takes possession of property, which has been previ- 
ously levied upon by the sheriff on executions issued 
upon judgments obtained prior to the appointment 
of such receiver, the receiver will be required to pay 
first the amount of such executions out of the property 
in his possession.°® Void executions,*° or executions 


etc., Co., supra. 


[a] Indorsers’ security:—Contracts 
between a manufacturer and the in- 
dorsers of its notes, creating a spe- 
cial fund to be controlled by the two, 
for carrying on a contract for manu- 
facturing war munitions for the Unit- 
ed States and securing the indorsers, 
do not give materialman an equitable 
lien superior to that of the indorsers 
on the fund in the hands of the re- 
ceiver of the manufacturing company. 


Irwin’s Bank v. Fletcher Sav., etc., 
Co., 195 Ind. 669, 145 NE 869, 146 
NE 909. 

19. Morgan’s Louisiana, 


eter ORs) 
etc., Co. v. Texas Cent. R. Co., 137 U. 
S. 171, 11 SCt 61, 34 L. ed. 625: Ken- 
tucky Contracting, etc., Co. v. Con- 
tinental Trust Co., 108 Fed. 1, 47 CCA 
143; Warburton vy. Perkins, 150 Md. 
304, 133 A 141. 


20. New Jersey Midland R. Co. 
v. Wortendyke, 27 N. J. Eq. 658. 


21. Ittman v. Kracke, etc., Co., 1 
La. A. 761. 


,. 22 Anderson v. Farmers’ 
Bank, 130 Wash. 236, 226 P 1011. 


23. Goodin, etc., Coal Co. v: South- 
ern Elkhorn Coal Co., 219 Ky. 827, 294 
SW 792. 


Priorities between vendor’s and 


other liens generally see Vendor and 
Purchaser [39 Cye 1815]. 


State 


re Pleasant Hill Lumber 


| 24. In 
Co., 126 La. 743, 52 S 1010. 


25. Right of conditional seller to 
prove claim see supra § 3888. 


26. Rychen v. Tacoma Farmers’ 
Creamery, 127 Wash. 359, 220 P 780. 


[a] For example, where an instru- 
ment as filed provides that it ‘is not 
binding upon the seller until approved 
and accepted in writing as per the 
form given below,” and shows that the 
acceptance was not made in the man- 
ner indicated, and fails to show any 
other kind of acceptance, it cannot be 
allowed as a preferred claim. Rychen 
v. Tacoma Farmers’ Creamery, 127 
Wash. 359, 220 P 780. 


27. Necessity of recording contract 
of conditional sale see Sales [35 Cyc 


682] 


28. National Furniture Mfg. Co. v. 
Price, 195 Ne C2602), 143)°Sh) 208, 


29. National Furniture Mfg. Co. v. 
Price, supra. 


30. Carroll v. Cash Mills, 125 S. c, 
332, 118 SE 290. 


31. In re American Slicing Mach, 
Co, 7125S. C214 1184S) 308: 

32. In re American Slicing Mach. 
Co., supra. 


33. Goodin, ete., Coal Co. v. South- 
ae Pere: Coal Co., 219 Ky. 827, 294 
(dua. 


For later cases, developments and changes in the law see Annotations, 


34. Cross references: 
Acquiring liens after appointment of 
receiver see Supra § 152. 
Effect of: 
Sees on priority see supra 
1 : 


Receivership on judgment lien gen- 
erally see Judgments § 964. 
Time of acquiring lien see supra § 160. 
35. Rickman v. Rickman, 180 Mich. 
224, 146 NW 609, AnnCas1915C 1237; 
Ross v. Titsworth, 37 N. J. Eq. 333. 


36. Augusta Nat. Bank v. Still- 
well, 101 S. C. 453, 86 SE 21. 

[a] Rule applied.—A judgment 
against a receiver of the estate of an 
indorser on a note is not a preference 
over creditors, who had established 
their claims in the receivership pro- 
ceedings. Augusta Nat. Bank v. Still- 
well, 101 S. C. 453, 86 SE 21. 


37. Horn v. Hoffman, 24 F. (2d) 
162. - : 
88. Pearsall v. Central Oil, etc., Co. 
of America, 23 F. (2d) 716. 
+ 39. Rich v. Loutrel, 9 AbbPr (N. 
Y.) 356, 18 HowPr 121; . Gibert -v. 
Washington City, etc., R. Co., 33 Gratt. 
(74 Va.) 645. 

40. Hawkins v. Lewes Journal Co., 
13 Del. Ch. 317, 119 A 248. 


[a] Bule applied to execution is- 


sued by justice of the peace, made re- 
turnable less than three months after 


same title and section number. 


§§ 420-421] 


subsequent to the receiver’s appointment,*! or. sub- 
sequent to initiation of proceedings by the attach- 
ing creditors for such appointment,*? confer no pri- 
ority. , 

Attachments. The fact that one, before the ap- 
pointment of a receiver, levies an attachment on 
certain property or funds does not give him a prefer- 
ence enforceable generally against the receiver,** but 
only a preference to the extent of the property or 
funds attached;** and an application therefore to 
have the judgment paid by the receiver should, in 
the absence of any showing that such funds were 
themselves sufficient for the purpose, be denied.*® 
Where the property subject. to more than one attach- 
ment is sufficient to pay all attachment liens upon it, 


as between them the question of priority does not: 


arise.*6 “ 


[§ 421] (6) Transfer of Lien to Proceeds. Al- 
though a different rule obtains where a receiver sells 
property by order of the court subject to a lien upon 
it,*7 ordinarily if property subject to a valid sub- 
sisting lien is placed in the hands of, and sold by, a 
receiver, the lien is transferred to the proceeds,*® 
especially where such property is sold free of the 
len.*® Thus, where goods upon which a valid lien 
has been acquired by levy of execution or attachment 
are converted into money in the receivership proceed- 
ings, the sheriff is entitled to the proceeds®® to be 
applied to the judgment or the execution or attach- 
ment in the order of their priority.*+ So if a party 
claiming a lien agrees with the receiver that in or- 


issuance in violation of the statute. 
Hawkins v. Lewes Journal Co., 13 Del. 
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and obtains a receiver, and the books] er, 
of account taken in attachment are 


[53 C.J.] 251 


der to secure an advantageous disposition of the prop- 
erty such lien should be transferred to the fund, and 
releases his lien on the property, such agreement 
should ‘be upheld and the lien on the funds pre- 
served;°? and where a judgment or attachment credi- 
tor, to avoid a conflict of authority, surrenders the 
property to a receiver of a federal court claiming 
adversely, under an order of court providing that his 
rights shall not thereby be prejudiced, the court will 
see that the provision of such order is carried out in 
good faith, and that he is paid from the property or 
its proceeds in ease his priority of len is estab- 
lished.°? 

Apportionment of proceeds. Where property in 
the hands of a receiver is sold for a gross sum the lien 
claimant, according to one rule, is limited to that pro- 
portion of the value of the property covered by the 
lien which the net proceeds of the sale bear to the 
value of the entire property sold.°* It has been held, 
however, that the lien claimant in such ease takes 
only the remainder of the proceeds of the sale after 
deducting the value of the property not covered by 
the liens.°° 


Confusion of property. Where property upon 
which a lien is claimed is sold confusedly in bulk 
with other property in receivership proceedings with- 
out appraisement, it being impossible to ascertain 
the amount of the proceeds upon which the mortgage 
lien attaches, such lien is not entitled to priority 
over other debts.°° But the rule is inapplicable 
where mortgaged chattels, with the consent of the 


impressed with the lien of the 
mortgage. Hoebel v. Raymond, 46 


Ch. 317, 119 A 243. 


41. Grandy v. Real Est. Trust Co., 
147 Va. 371, 137 SE 519. 


{a] Thus an execution subsequent 
to the appointment of a receiver for 
an insolvent railroad corporation did 
not give priority to intangible assets 
applied to pay current labor and sup- 
ply claims. Grandy v. Real Bst. 
Trust Co., 147 Va. 371, 1387 SE 519. 


42. Jablouski v. Simons Land Co., 
46 R. I. 277, 127 A 3. 


[a] Thus creditors who petitioned 
the court for appointment of a re- 
ceiver and distribution of a corpora- 
tion’s assets, and who subsequent to 
the filing thereof attempted to gain 
priority for their claim by an attach- 
ment of its real estate in a suit at 
law, did not acquire any valid lien 
upon its property which could be en- 
forced to the detriment of other cred- 
itors, especially, where, after attach- 
ment, the petitioning creditors further 
participated in the receivership pro- 
ceedings. Jablouski v. Simons Land 
Core 46M T2772 tlt A 3. 


43. Smith v. Sioux City Nursery, 
ete., Co., 109 Iowa 51, 79 NW _ 457; 
Glines v. Supreme Sitting O. I. H., 21 
NYS 736. 

44. Smith v. Sioux City Nursery, 
etc., Co., 109 Iowa 51, 79 NW _ 457; 
Kittredge v. Osgood, 161 Mass. 84, 37 
NE 369; Glines v. Supreme Sitting O. 
I. H., 21 NYS 736; New York Rubber 
Co. v. Gandy Belting Co., 11 Oh. Cir. 
Ct. 618, 5 Oh. Cir. Dec. 286. 


[a] Books of account.—A creditor 
who levies an attachment on books of 
account, thereby obtains priority upon 
the credits contained in the books un- 
der statutes obtaining in some ju- 
risdictions. New York Rubber Co. v. 
Gandy Belting Co., 11 Oh. Cir. Ct. 618, 
5 Ohr Cir. Dec. 286. 

[b] Receiver as receiver in attach- 
ment.—Where, subsequent to the levy 
of an attachment, a debtor applies for 


turned over to the receiver, under an 
order to collect the accounts, and 
bring the proceeds into court, the or- 
der is equivalent to the appointment 
of a receiver in the attachment case, 
and the attaching creditor preserves 
his priority. New York Rubber Co. v. 
Gandy Belting Co., 11 Oh. Cir. Ct. 618, 
1 Oh. Cir. Dee.-286. 

45. Glines v. .Supreme 
Diet. 21 NYS) a6: 


46. Goudie v. American Moore Peg 
Co., 81 N. H. 88, 122 A 349. 

47. Hayes v. Armstrong, 145 Md. 
268, 125 A 610. 

[a] Thus, where land was sold by 
receivers under the court’s order, sub- 
ject to complainant’s mechanic’s lien, 
complainant was not entitled to share 
in proceeds. Hayes v. Armstrong, 145 
Mad. 268, 125 A 610. 

48. U. S.—Union Trust, ete., Bank 
v. Southern Tract. Co., 283 Fed. 50 
[certiorari den 260 U. S. 744 mem, 43 
SCt 166 mem, 67 L. ed. 492 mem]; 
Security Trust Co. v. Bernice Bank, 
239 Fed. 665, 152 CCA 499. 

Ida.—Hoebel v. Raymond, 46 Ida. 
55, 266 P 433. 

Ill.—Link Belt Mach. Co. v. Hughes, 
174 Ill. 155, 51 NE 179. 

Ind.—Totten, etc., Hogg Iron, etce., 
Co. v. Muncie Nail Co., 148 Ind. 372, 47 
NE 703; Randall v. Wagner Glass Co., 
47 Ind. A. 439, 94 NE 739. 

La.—In re J. D. Connell Iron Works 
Co., 1388 La. 702, 70 S 617. 

N. J.—Russel v., Myers Excursion, 
ClO“ COnslouN.. Os Hd. 192, 67 A016; 

Porto Rico.—Waterall v. Strayer, 
10 Porto Rico Fed. 179. 

Tex.—Watkins vy. Robinson, 
A.) 271 SW 284. 

[a] Cattle fed mortgaged hay.— 
Where the receiver agreed to feed 
mortgaged hay to certain cattle and 
account therefor, the proceeds of such 
cattle are, in the absence of a waiv- 


Sitting O. 


(Civ. 


Ida. 55, 266 P 433. 


[b] Vendor’s lien on _ personal 
property is within the rule. Waterall 
v. Strayer, 10 Porto Rico Fed. 179. 

Title acquired by sale see supra 
§§ 368, 374. 


49. Seaboard Nat. Bank v. Rogers 
Milk Products Cor M2 (2d as 
De. Visser v. Blackstone, 7 F. Cas. No. 
3,840, 6 Blatchf. 235; Novor v. Fourth 
St. Bargain Store Co., (Del. Ch.) 145 A 
119; Walter v. Peninsula Cut Stone 
Co., 9 Del. Ch. 374, 82 A 961; Matter 
pee 21 App. Div. 629, 47 NYS 


50. Smith v. Sioux City Nursery, 
etc., Co., 109 Iowa 51, 79 NW 457; Rich. 
v. Loutrel, 9 AbbPr (N. Y.) 356, 18 
HowPr 121; Matter of North’ Ameri- 
can Gutta Percha Co., 9 AbbPr (N. Y.) 
79, 17 HowPr 549. See Beardslee v. 
Ingraham, 106 App. Div. 506, 94 NYS 
937, 35 NYCivProe 55 [rev on other 
grounds, 183 N. Y. 411, 76 NE 476, 3 
LRANS 1073] (attachment creditor 
Se oe to payment out of proceeds of 
sale). 


[a] Application for order for deliv- 
ery of such proceeds should be made 
by the sheriff. Matter of North Amer- 
ican Gutta Percha Co., 9 AbbPr (N. 
Y.) 79, 17 HowPr 549. 


51. Matter of Muehlfeld, etc., Piano 
Co., 12 App. Div. 492, 42 NYS 802, 26 
NY Civ Proc, 903. -Matter of, Pond 21 
Mise. 114, 46 NYS 999. 


52. Baldwin v. Spear, 
64 A 235. 

53. Central Trust Co. v. Worcester 
Cycle Mfg. Co., 114 Fed. 659; Vance v. 
Royal Clay Mfg. Co., 82 Fed. 251. 

54. Barry v. American White Lead, 
ete., Works, 107 La. 236, 31 S 733; 
Carroll v. Cash Mills, 125 S. C. 332, 118 
SE 290. 

55. Houston Ice, etc., Co. v. Fuller, 
26 Tex. Civ. A. 239, 68 SW 1048. 


56. In re J. D. Connell Iron Works 


79 Vt. 43, 


Dro NOS eCgd.4 
mortgagee and other creditors, were transferred to 
a receiver, and by him sold without separation of 
after-acquired stock not covered by the mortgage,°? 
and in such ease the mortgage lien will not be denied 
priority.» Where property acquired under distinet 
conditional sales contracts is offered for sale as a 
whole, and also in parcels conforming to the property 
covered by the distinct sales contracts, the amount 
bid for the whole being more than the separate bids, 
an antecedent creditor cannot complain of an award 
of priorities to the conditional sellers equal to the 
amount bid by them for the property covered by their 
sales contracts when offered separately.°° 


[§ 422] g. Claims Arising during Conduct of Re- 
ceivership*—(1) To What Claims Preferred—(a) 
General Creditors. The expenses incident to the ad- 
ministration of a receiver should be paid before the 
claims of general creditors existing before the ap- 
pointment of the receiver,®° and a like rule has been 
applied with reference to the expenses of operation®? 
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and of preservation.®? 

[§ 423] (b) Claims for Operation of Business Pri- 
or to Receivership. Operating expenses prior to the 
receivership, such as labor and material claims, are 
not entitled to share in the proceeds of the sale of 
the property held in receivership, until after satis- 
faction of the expenses of the receivership,®? and 
this is so even though a statute exists declaring wages 
to be a first lien on the property to be preferred and 
first paid out of the proceeds of the sale of such 
property.®* 

[§ 424] (c) Taxes. The proper expenses of a 
receivership are entitled to preference in payment 
over claims for payment of the insolvent’s delinquent 
taxes,®° including claims of the United States for 
taxes which are not secured by lien;°® and this is 
so even though it is provided by statute that such 
tax claims shall be paid out of the fund in the hands 
of the receiver before any other debts.°*7 The com- 
pensation of the receiver and his attorney is to be 


Commiscmuan (02,00) S olts Somithey. 
Self, 126 La. 364, 52 S 543. 
[a] Rule applied.—(1) Where 


lands included in a mortgage provid- 
ing for an aittorney’s fees of a stipu- 
lated percentage were sold confusedly 
in bulk with other property. In re 
J. D. Connell Iron Works Co., 138 La. 
702, 70S 617. (2) Where all the prop- 
erty of an insolvent, including credi- 
tors for goods alleged to have been 
sold by the insolvent as agent for 
claimant, was sold in a lump by a 
receiver under orders of the court. 
Smith v. Self, 126 La. 364, 52 S 543. 


57. Hollenbeck v. Louden, 35 S. D. 
320, 152 NW 116. 


58. Hollenbeck v. Louden, supra. 


59. Goodin, ete., Coal Co. v. South- 
ern Elkhorn Coal Co., 219 Ky. 827, 294 
SW 792. 


60. U. S.—Piedmont Corp.  v. 
pegs ae: SUG. te. CO., e001 CZ) 


‘ La.—Nettles Grocery Co. v. Freder- 
LCA Ole Mua GOON LOL S) 1256" In ore 
Pleasant Hill Lumber Co., 126 La. 743, 
52 S 1010; Standard Cotton Seed Oil 
Co. v. Excelsior Refining Co., 108 La. 
14, 32 S 221. 


Okl.—Renberg v. Thede, 
247, 270 P 62. 


Pa.—Wilson’s Est., 24 Pa. Dist. 314. 


S. C.—Friedheim v. Crescent Cotton 
Mill, 64 S. C. 277, 42 SE 119. 


[a] Advances by United States 
under Transportation Act of 1920 to 
a railroad running at a loss, although 
by statute given priority among debits, 
nevertheless does not displace liens, 
the government remaining only a 
preferred creditor and not becoming a 
lienor by virtue of the legislation, and 
such advances are hence postponed 
not only to prior liens, but also to op- 
erating and administrative expenses 
of receivership to which the lienors 
themselves are subject. Piedmont 
Corp. v. Gainesville, etc., R. Co., 30 F. 
(2d) 525. - 


Clu). S.—Piedmont Corp. We 
Gainesville, etc., R. Co., supra; Clark 
v. Central R., etc., Co., 66 Fed. 803, 14 
CCA 112 [aff 170 U. S. 355, 18 SCt 657, 
42 L. ed. 1068]. 


Ill.— Spencer v. World’s Columbian 
Exposition, 58 Ill. A. 637 [aff 163 Ill. 
117, 45 NE 250]. 


In'd.—Attna Trust, ete., Co. v. Nack- 


enhorst, 188 Ind. 621, 122 NE 421, 123 
NE 358, 125 NE 213. 


132 Okl. 
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La.—Nettles Grocery Co. v. Freder- 
ick, 167 La. 359, 119 S 256. 


Md.—Diamond Match Co. v. Taylor, 
83 Md. 394, 34 A 1015. 


Pa.—Prenatt v. Messenger Printing 
Co., 250 Pa. 406, 95 A 564. 


S. C.—Friedheim v. Crescent Cot- 
ton Mill, 64 S. C. 277, 42 SE 119. 


[a] Rule applied.—When, after a 
receiver’s appointment, all the credi- 
tors joined in a composition of their 
claims and in requesting the continu- 
ance of the business, and where the 
receiver then operated the business, 
buying such new goods as were neces- 
sary to enable him to dispose effec- 
tively of the stock he then had on 
hand, some of the new goods being 
bought from creditors who were such 
before the receivership and the com- 
position and some from persons who 
were strangers to the composition, 
the claims of the latter were entitled 
to payment in full in priority to any 
distribution to the earlier creditors, 
either for the debts involved in the 
composition or for goods sold subse- 
quent thereto to the receiver. Dia- 
mond Match Co. v. Taylor, 83 Md. 394, 
34 A 1015. 


62. In re Pleasant Hill Lumber Co., 
126 La.. 743, 52 S 1010;. Antoine v. 
James E. Nelson Co., 265 Mass. 214, 
163 NE 903. 


63. Piedmont Corp. v. Gainesville, 
ete., R. Co., 30 F. (2d) 525; Sloan, ete., 
Co. v. Lyons Refining Co., 290 Pa. 442, 
139 A 133 [quot Cyc]; St. Louis Un- 
ion Trust Co. v. Texas Southern R. 
Co., 59 Tex. Civ. A. 157, 126 Sw 296. 


[a] Expenses of another receiver- 
ship.—A receiver cannot be compelled 
to postpone claims properly incurred 
by him in order to meet old claims in- 
curred under a former receivership. 
Weber v. Naltner, 10 OhS&CP 96, 7 
OhNP 290. 


Preference accorded to expenses of 
operation prior to receiver’s appoint- 
mont see infra §§ 449-485. 


_ 64 Sloan, etc., Co. v. Lyons Refin- 
ing Co., 290 Pa. 442, 139 A 133. 


[a] Reason for rule.—‘ ‘The pro- 
ceeds’ in the case of a receivership 
is what remains after payment of 
the costs and expenses of the receiy- 
ership necessary to the carrying out 
of the trust by the receiver as the 
hand of the court.” Sloan, etec., Co. v. 
Lyons Refining Co., 290 Pa. 442, 447, 
139 A 1388. 


*By ALBERT S. ABEL (§§ 422-448). 


65. Ga.—Stewart v. McDonald, 147 
Ga. 158, 93 SE 86. 


Ind.—State v. Skinner, 81 Ind. A. 1, 
142 NE 387. 


N. J.—Glaser v. 
Restaurant, 149 A 44. 


N. Y.—In re Atlas Iron Constr. Co., 
19 App. Div. 415, 46 NYS 467. 


Va.—Jackson Coal, ete., Co. v. Phil- 
lips Line, 114 Va. 40, 75 SE 681. 


Wash.—Lahn v. Matzen Woolen 
Mills, 149 Wash. 538, 271 P 930. 


See New Orleans v. Malone, 12 F. 
(2d) 17 (where a receiver had on hand 
a sum insufficient to pay delinquent 
taxes after allowances to himself and 
his attorney, their compensation was 
found to ‘be excessive so as to dimin- 
ish the fund available for tax claims 
unduly). 


[a] Reason for rule.—If courts ap- 
pointing receivers to take charge of 
property, particularly in the case of 
insolvents, could not be secure in the 
matter of costs and expenses inci- 
dent to the care of such property, it 
would greatly hamper them in the 
exercise of their jurisdiction, as men 
would not consent to give their time 
and services to the management of 
such property if the corpus thereof 
might be taken from them to satisfy 
some lien thereon to them unknown, 
and they be left entirely unremuner- 
ated for services rendered. State v. 
Skinner, 81 Ind. A. 1,.142 NE 387. 


[b] Rule applied.—Receiver’s com- 
pensation and that of his attorney 
were ordered deducted and the bal- 
ance divided between the claim for 
rent during the receivership and for 
taxes accruing before and during the 
receivership. Glaser v. Achtel-Stet- 
ter’s Restaurant, (N. J.) 149 A 44, 


Priority of taxes in general see su- 
pra §§ 407-411. 


66. Kennebec Box Co. v. O. S. 
Richards Corp;, 6 EB. (2d) 4951 9 fast 
299 Fed. 871]. 


67. Kennebec Box Co. v. O. S. Rich- 
ards Corp., supra, 


{a] Reason for rule.—The fund 
available for the payment of creditors 
is not ascertained until deduction of 
the expenses of the receivership from 
assets coming into the hands of the 
receiver, only the residue after such 
deduction going to make up that fund. 
Kennebec Box Co. v. O. 8S. Richards 


Achtel-Stetter’s 


‘Corp., 5 F. (2d) 951 [aff 299 Fed. 871]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


a 


§§ 424-425] 


paid before tax claims,®® as are the court costs and 
the sale costs of the receivership,®® although other 
cases exist in which taxes have been awarded pri- 
Taxes assessed during 
the receivership are to be paid prior to the expenses 
of operation,’! but delinquent taxes dating from be- 
fore the receivership are postponed to proper claims 
Tax claims are entitled to 


ority: over all other items.7° 


for operating expenses.’? 
priority. over claims for rent.*° 


[§ 425] (d) Mortgagees and Other Lienors—aa. 
Where a receiver is lawfully 
appointed at the instance and for the benefit of len 
creditors, all proper charges, expenses, and labili- 
ties incurred as incident to duly conferred receiver- 


Consent by Lienors. 


68. Piedmont Corp. v. Gainesville, 
ete.,. R: Co., 30 F. (2a) 525; Chesa- 
peake, etc., R. Co. v. Atlantic Transp. 
Co., 62 N. J. Eq. 751, 48 A 997; Bauer 
v. Wilkes-Barre Light Co., 274 Pa. 165, 
117 A 920, 24 ALR 1271 But—see 
Friedheim v. Crescent Cotton Mill, 64 
S. C. 277, 42 SE 119 (prorating attor- 
ney’s and receiver’s fees, taxes, and 
court costs). 


69. Piedmont Corp. v. Gainesville, 
ete:, R. Co., 30 F..-(2d). 525; Lamkin 
v. Baldwin, etc., Mfg. Co., 72 Conn. 
57, 43 A 5938, 1042, 44 LRA 786; State 
v. Riley, (Mo. A.) 4 SW (2d) 482, 483 
[quot Cyc]; Chesapeake, etc., R. Co. 
v. Atlantic Transp. Co., 62 N. J. Eq. 
751, 48 A 997. 


70. In re Cornell Co., 201 Fed. 381; 
Rhode Island Hospital Trust Co. v. 
S. H. Greene, etc., Co., (R. I.) 146 A 
765 [rearg den 147 A 425). Compare 
In re Tyler, 149 U. S. 104, 13 SCt 785, 
37 L. ed. 689; State v. Riley, (Mo. A.) 
4 SW (2d) 482 [quot Cyc] (taxes are 
preferred claim over all but judicial 
costs). 

[a] Expenses of keeping and tak- 
ing care of unproductive property for 
more than three years have been post- 
poned to tax claims. Ledoux v. Le 
Bee, 83 Fed. 761. 


71. Piedmont Corp. v. Gainesville, 
etc., R. Co., 30 F. (2d) 525; Atkinson 
v. Aldrich-Clisbee Co., 248 Fed. 134; 
Chesapeake, ete., R: Co. v. Atlantic 
Transp. Co., 62 N. J. Eq. 751, 48 A 997. 

72. Atkinson v. Aldrich-Clisbee 
Co., 248 Fed. 134 


73. City Item bo: -op. Printing Co. 
v. Phoenix Furniture Concern, 108 
La. 258, $2 S 469. 


74. U. S.—Miltenberger v. Logans- 
BOLE Weucs, . COn 106 Us 286, 1 SCt 
140, 27 L. ed. 117; Wallace v. Loomis, 
97._U. S. 146, 24 L. ed. 895; Piedmont 
Corp. v. Gainesville, etc., R. Co., 30 F. 
(2d) 525; Central Trust Co. v. Wa- 
bash, etc., R. Co., 46 Fed. 26. 


Ala.—Thornton vy. Highland Ave., 
etc., R. Co., 94 Ala. 353, 10 S 442. 


Fla.—Knickerbocker Trust Co. v. 
Sheard Phosphate Co., 62 Fla. 519, 


Ga.—Lane v. Macon, etc., R. Co., 96 
Ga. 630, 24 SE 157. 

Ill.—Knickerbocker v. McKindley 
Coal, ete., Co., 172 Ill. 535, 50 NE 330, 
64 AmSR 54. 


Ind.—Heisen vy. Binz, 147 Ind. 284, 
45 NE 104. 


La.—Teutonia Bank, etc., Co. v. Se- 
Boe Brewing Co., 137 ela, 1046, 69 
33 


Mo.—Van Frank v. St. Louis, etc., R. 
Co., 89 Mo. A. 489. 

N. J.—Bliss v. Linden Cemetery As- 
soc., 90 N. J. Eq. 404, 107 A 594 [aff 
91 N. J. Eq. 329, 109 A 500]. 

N. Y.—Metropolitan Trust Co. v. 
Tonawanda Valley, ete, R. Co., 103 
N. Y. 245, 8 NE 488. 

Tex.—Craver v. Greer, 107 Tex. 356, 
179 SW 862 [answering cert 
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ings.*4 


to his lien.7® 
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ship powers and duties are a charge upon the earnings 
and corpus of the property superior to the lien ered- 
itors, who take part in, or expressly or impliedly con- 
sent to, or acquiesce in, the receivership proceed- 
Thus, when a lienor requests the operation 
of a business by a receiver, such request operates as 
a consent that the operating expenses shall be prior 
Similarly, the expenses of operation 


of business are prior to the claims of lienors, who 


tions (Civ. A.) 178 SW 699, and an- 
Swer to cert questions conformed to 
(Civ. A.) 182 SW 368]; Van Valken- 
burgh v. Ford, (Civ. A.) 207 SW 405 
[aff (Commn. A.) 228 SW 194]; Gulf 
Pipe Line Co. v. Lasater, (Civ. A.) 
193 SW 778 [certiorari den 249 U. S. 
599 mem, 39 SCt 257 mem, 63 L. ed. 
796 mem]. 


Vt.—Langdon vy. Vermont, 
Cos, 54 Vt 593. 


Va.—Jackson Coal, ete., Co. v. Phil- 
lips Line, 114 Va. 40, 75 SE 681; Peo- 
ple’s Nat. Bank v. Virginia Textile Co., 
104 Va. 34; 51(SE 155, 7 AnnCas 583; 
Karn v. Rorer Iron Co., 86 Va. 754, 
11 SE 431. 


W. Va.—Hulings v. Jones, 
Va. 696, 60 SE 874. 


“The mortgagee or lienholder, w 
- [secures] a receivership, 
thereby consents to the subjection of 
his interest in the property, of which 
possession is taken at his instance, 
to the discharge of liabilities and ex- 
penses incurred by the receiver under 
the proper orders of the court.” Cen- 
tral Trust Co. v. Wabash, etc., R. Co., 
46 Fed. 26, 33. 


[a] Sufficiency of order.—Mortga- 
gees applying for and obtaining the 
appointment of a receiver to conduct 
and run a hotel, without any clause 
authorizing borrowing, consent to the 
postponement of their claims to those 
of persons furnishing goods to the 
hotel on credit, since they know that 
a business cannot be run without 
money or credit, and if no means of 
obtaining the money is authorized, the 
use of credit must be contemplated. 
Thornton vy. Highland Ave., etc., 
Co., 94 Ala. 353,10 S 442. 


[b] Construction of statutes.— 
Rev. St. (1911) arts 2138, 2142, de- 
scribing certain liens as prior to “the” 
mortgage lien, are to be construed in 
connection with art 2128 subd 2, so 
that their effect is limited to making 
the claims specified superior only to 
the lien of the mortgagee availing 
himself of a receivership, as there 
provided for, in order to secure fore- 
closure anid sale of the land mort- 
gaged. Gulf Pipe Line Co. v. Lasater, 
(Tex. Civ. A.) 1983 SW 773 [certiorari 
den 249 U. S. 599 mem, 39 SCt 257 
mem, 63 L. ed. 796 mem]. 


75. U. S.—Kneeland v. American 
Teele COn Loo Ur us. 5o, pL OL Seky 950) 
34 L. ed. 379; Birmingham Trust, 
eter, Co. ty. Atlanta,—ete., Ri Co, 300 
Fed. 173; St. Louis Southwestern R. 
nee v. Holbrook, 73 Fed. 112, 19 CCA 


Ala.—Mercantile Trust, ete., Co. v. 
Southern Iron Car Line, 113 Ala. 543, 
rk SY Bivioie 

Iowa.—Continental, 
Muscatine, ete., R. Co., 
210 SW 787. 

Oh.—Brown v. Winterbottom, 98 Oh. 
St. 127, 120 NE 292, 3 ALR 1465. 


Okl.—James v. Lemler, 139 OKl. 199, 


etc., R. 


63 W. 


who 


ete., Bank v. 
203 Iowa 579, 


ques- | 281 P 798. 


have acquiesced in, agreed, and consented to, the ap- 
pointment of a receiver and operation of the busi- 
ness by him, although they have not actively pro- 
cured the appointment,*® or who, while not the ap- 
plicants upon whose petition the receiver is appoint- 


Or.—U. S. Investment Corp. v. Port- 
land Hospital, 40 Or. 523, 64 P 644, 
67 P 194, 56 LRA 627. 


Porto Rico.—Porto Rico Co. v. Al- 
sop,-1 Porto Rico Fed. 337. : 


Va.—Jackson Coal, etc., Co. v. Phil- 
lips Line, 114 Va. 40, 75 SE 681. 

[a] Rule applied.—A mortgagee, 
who petitioned a court to appoint a 
receiver to lease certain property for 
a coal mine, by asking that it be leased 
as a mine, asked in effect that it be 
operated as such, and the wages of la- 
borers in the mine were entitled to 
preference in payment over the mort- 
gage debt. James v. Lemler, 139 Okl. 
99, 281 3P 798. 


[b] Retroactive effect.—The mort- 
gagees by coming in and requesting 
the appointment of a receiver consent 
to the postponement of their claims 
to the expenses of operation not only 
as to those which arise after an ap- 
pointment is made upon their request, 
but also to such as arose prior there- 
to while the enterprise was being 
handled by the receivers appointed 
on the application of junior creditors, 
of which earlier receivership the sub 
sequent action is an enlargement, al- 
though not an express ratification. 
Birmingham Trust, ete., Co. v. Atlan- 
ta, etc., R. Co., 300 Fed. 173. 


[c] Appointment of managing re- 
ceiver at request of trustee for bond- 
holders secured by a mortgage sub- 
jects the interest of the bondholders 
to the expense of operation. Brown v. 
Winterbottom, 98 Oh. St. 127, 120 NE 
292, 3 ALR 1465; Jackson Coal, etc., 
Co. v. Phillips Line, 114 Va. 40, 75 SHE 
681. 

{d] Conduct in uniting in petition 
for appointment of a receiver with 
other creditors and ina petition after 
such appointment by a receiver for 
power to incur:debts is consent to an 
award of preference to such debts. 
Porto Rico Co. v. Alsop, 1 Porto Rico 
Fed. 337. 


[e] Effect on those holding liens 
on other property.—When the holder 
of a first lien upon the realty alone 
asks the court of chancery to take 
possession not only of the real, but 
also of the personal, property used for 
the benefit of the real, that applica- 
tion is a consent on its part that the 
rental value of the personalty thus 
taken possession of and operated for 
the benefit of the realty shall be paid 
in preference to its own claim. Knee- 
land v. American L. & T. Co., 136 U. 
S. 89, 10 SCt 950, 34 L. ed. 379. 


{f] Damages for personal injury 
are included in the scope of the im- 
plied agreement. St. Louis, ete, R. 
Co. v. Holbrook, 73 Fed. 112, 19 CCA 
3885; Brown v. Winterbottom, 98 Oh. 
St. 127, 120 NE 292, 3 ALR-1465. 


76. Goodman Mfg. Co. v. Pitts- 
burgh-Buffalo Co., 265 Fed. 561; 
Blythe v. Gibbons, 141 Ind. 332, 385 
NE 557; Ellis v. Vernon Ice, etc., Co., 
86 Tex. 109, 23 SW 858; Mayotown 
Lumber Co. v. Nacogdoches Lumber 


2540 58 C.de 
ed, are privy to the action which results in the ap- 
pointment.77 The indebtedness of the receiver, on 
the other hand, has no right of priority over the 
vested lien of a creditor, who neither applies for 
the receivership nor is a party to the procurement, 
merely because he is a party to the suit,"® although 
this rule is applicable only to such businesses as are 
not affected with a public interest.‘ Appointment 
of a receiver upon application of an insolvent debtor, 
for the benefit of its creditors generally and not for 
any particular class thereof, leaves the rights of all 
parties to be determined and enforced with refer- 
ence to the respective contracts and mortgages un- 
der which their rights arise,*° and where a recelver- 
ship of that nature comes into being, the rights of 
the mortgagees are not to be postponed for the pay- 
ment of claims arising from the administration or 
operation of the property unless the consent of the 
mortgagees to such postponement is had.*? 


Implied consent. The priority accorded to the ex- 
penses of the receivership is the same when a trustee 
under a mortgage and the bondholders avail them- 
selves of a receivership which they did not them- 
selves seek and impliedly consent to it as if they had 
expressly consented to the receivership;** but the 
mere fact that the lienors have codperated to the 
extent of trying to save something for the unsecured 
creditors while all the time asserting the superiority 
of their own claims does not amount to consent that 
their claims shall be subordinated to the expenses of 
operation for the benefit of the general creditors.** 
The conduct of the mortgagees in accepting the pay- 
Co., (Tex. Civ. A.) 221 SW 644 [aft 
(Commn. A.) 236 SW 704]. 


[a] Rule applied.—A mortgagee, 
who releases his mortgage so as to 
accord priority to the claims of a cer- 


78. 
eds (393 UE 


RECEIVERS 


(Civ. A.) 182 SW 368]. 


Kneeland v. American L, & T. 
Co,,, 136502 S2'89)-10 SCt950 34a. 
S. Investment Corp. v. 
Portland Hospital, 40 Or. 523, 64 P 


644, 67 P 194, 56 LRA 627; 


[§ 425 


ment of interest on their debts by a receiver does not 
constitute consent to his operation of the business 
postponing their liens to the claims for the. expenses 
of operation.*+ 


Failure to oppose order. A lienor who is before 
the court at the'time it makes an order directing op- 
eration of the property by the receiver, and who has 
not opposed such order, cannot subsequently oppose 
an award of priority to a claim for necessary oper- 
ating expenses on the ground that he has not express- 
ly and affirmatively consented to the order.*° The 
presence of a mortgage trustee merely as an observer 
at the proceedings wherein a receiver is appointed 
does not amount to acquiescence and consent by the 
mortgagees to an award of priority to receiver’s ex- 
penses.°° 


Judgment creditors who obtain the appointment 
of a receiver to operate the property hold claims in- 
ferior to those for necessary expenses of operation 
during the receivership.** 


Effect and construction of express consent. The 
extent to which claims whose priority over liens is 
dependent on consent are entitled to preference is 
found, when consent is expressly given, in the lan- 
guage to or by which the lenor agrees to be post- 
poned,®® which is to be construed according to its 
natural meaning where there is no ambiguity.6® <A 
mortgagee who expressly limits his consent to the 
granting of a priority on the income to operating 
expenses is not taken thereby to have consented to a 
preference for such expenses in the corpus as against 
his mortgage.°° 


etc., R. Co., 46 Fed. 26. 
81. Central Trust Co. v. Wabash, 
ete., R. Co., supra: 


[a] Unsuccessful application by 


Craver v. the mortgagees for the appointment of 


tain class, mentioned in an order of 
court, and designed to promote the 
continuance of a private business, is 
postponed in the distribution to the 
rights of those holding claims con- 
tracted on the faith of such order. 
eas v. Gibboris, 141 Ind. 332, 35 NE 


77. Craver v. Greer, 107 Tex. 356, 
179 SW 862 [answering cert questions 
(Civ. A.) 178 SW 699, and answer to 
cert. questions conformed to (Civ. A.) 
182 SW 368]; Gulf Pipe Line Co. v. 
Lasater, (Tex. Civ. A.) 1983 SW 773 
[certiorari den 249 U. S. 599 mem, 39 
SCt 257 mem, 63 L. ed. 796 mem]. 


[a] Rule applied.—Where a bank 
holding a mortgage against a lum- 
ber concern was active in procuring a 
receivership, by intervention in a 
pending foreclosure suit, and its cash- 
ier served as one of a committee chos- 
en at a creditors’ meeting to recom- 
mend a receiver to be appointed to 
continue the business, the bank could 
not object to the subordination of its 
lien to the receiver’s operating ex- 
penses. Craver v. Greer, 107 Tex. 
356, 179 SW 862 [answering cert ques- 
tions (Civ. A.) 178 SW 699, and an- 
swer to cert question conformed to 
(Civ. A.) 182 SW 368]. : 


[b] Presence of mortgage credi- 
tors at creditors’ meeting at which 
a receivership to continue the business 
is decided on does not show consent 
estopping them to deny preference 
to claims for operating expenses over 
their liens. Craver v. Greer, 107 Tex. 
356,179 SW 862 [answering cert. ques- 
tions (Civ. A.) 178 SW 699, and an- 
Swers to cert questions conformed to 


Greer, 107 Tex. 356, 179 SW 862 [an- 
Swering cert questions (Civ. A.) 178 
SW 699, and answer to cert questions 
conformed to (Civ. A.) 182 SW 368]; 
Gulf Pipe Line Co. v. Lasater, (Tex. 
Civ. A.) 193 SW 773 [certiorari den 
249 U. S. 599 mem, 39 SCt 257 mem, 
63 L. ed. 796 mem]. 


[a] Rule applied.—A mortgage 
creditor having sued to foreclose his 
mortgage against a lumber company, 
and other creditors having intervened 
in the suit and procured the appoint- 
ment of a receiver to operate the busi- 
ness over the constant opposition of 
the mortgagee, who insisted on the 
priority of his lien and moved the 
court for its protection, his mortgage 
could not be subordinated to the re- 
ceiver’s operating expenses in the dis- 
tribution of assets. Craver vy. Greer, 
107 Tex. 356, 179 SW 862 [answering 
cert questions (Civ. A.) 178 SW 699, 
and answer to cert questions con- 
formed to (Civ. A.) 182 SW 368]. 


_[b] “mtering appearance without 
either objection or consent to the ap- 
pointment of receivers by the mortga- 
gee trustees made parties to a credi- 
tors’ action for a receivership does not 
constitute such consent as to give the 
receiver’s expenses priurity over the 
mortgages. Kneeland v. American L. 
me 136 U.S. 89, 10 SCt 950, 34 L, 
ed. : 


79. Gulf Pipe Line Co. v. Lasater, 
(Tex. Civ. A.) 193 SW 773 [certiorari 
den 249 U. S. 599 mem, 39 SCt 257 
mem, 63 L. ed. 796 mem]. 


80. Central Trust Co. v. Wabash, 


a receiver, which the court refuses in 
permitting the property to be retained 
by the receivers appointed in the pro- 
ceedings by the insolvent mortgagor, 
cannot be treated as consent so as to 
defeat the priority of the mortgagees. 
Central Trust Co. v. Wabash, etc., R. 
Co., 46 Fed. 26. 


82. Teutonia Bank, etc., Co. v. Se- 
curity Brewing Co., 137 La. 1046, 69 
S 833; Turner v. State Wharf, etc., 
Co., 263 Mass. 92, 160 NE 542. 


$3: International Trust /\ Cosy. 
United Coal Co., 27 Colo. 246, 60 P 621, 


83 AmSR 59; Thomsen y, Cullen, 196 
Wis. 581, 219 NW 439. 
84. Luzerne County Trust Co. v. 


Luzerne County Brewing Co., 21 Pa. 
Dist. 362. 


85. Union Trust Co. v. Illinois Mid- 
land R. Co., 117 U. S. 434, 6 SCt 809, 
29 GL. .ed. 963; Central ‘Drust ‘Co. sv. 
Continental Trust Co., 86 Fed. 517, 30 
CCA 235. 


86. Rhode Island Hospital Trust 
Co. v. S. H. Greene, etc., Corp., (R. 
I.) 146 A 765 [rearg ‘den 147 A 425]. 


87. Florida Constr., ete, Co. v. 
Pournell, 76 Fla. 395, 80 S 54, 5 ALR 
685; Robinson v. New York, etc., Elec- 
tric Co., 99 App. Div. 509, 91 NYS 1653. 


88. Blythe v. Gibbons, 141 Ind. 
332, 35 NE 557; Banco Comercial 
v. San Juan Dist. Judge, 30 Porto 
Rico 26. 


89. Blythe y. Gibbons, 141 Ind. 332, 
35 NE 557. 


90. Banco Comercial v. San Jaan 
Dist. Judge, 30 Porto Rico 26. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 425-427] . 


Consent by adversely interested trustee. The ac- 
quiescence of a trustee for bondholders under a mort- 
gage, who is not a party to the proceedings, will not 
bind the bondholders if he has a personal interest 
in the outcome of the receivership adverse to those 
whom he represents.°! 


[§ 426] bb. Estoppel To Deny Priority. The doc- 
trine of estoppel can only be invoked to postpone the 
rights of a lienor if the creditors change their posi- 
tion in reliance on the conduct of the lienor.°? A 
mortgagee who holds claims, entitled to share a pref- 
erence as operating expenses, by his failure to assert 
such claims when they come due, and demand the 
payment of them, waives his right to have them 
classed and paid with other expenses of operation.®? 
Resistance to the return of property used by a busi- 
ness in receivership to its owners estops lienors re- 
sisting by themselves or through their representatives 
from ‘denying the priority of a claim for rental over 
their lien.®4 


Under assignment of the bonds and mortgage of a 
concern in receivership, the assignee of the mortga- 
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gees is subject to the allowance of priority to the re- 

ceiver’s expenses in the same manner as its assign- 
95 

ors. 


Where a receiver consents to the priority of certain 
len or mortgage debts, he is not to be allowed a pref- 
erence over such debts for the expenses of receiver 
ship.°¢ 

[§ 427] cc. Character of Claim Asserted—(aa) 
Expenses of Receivership—aaa. In General. While 
according to one view the costs and expenses of ad- 
ministration are to be first paid before the claims of 
any other persons whatever,®’ the generally accepted 
rule is that lenors who are prior in right to the per- 
sons obtaining a receivership and who neither ac- 
quiesce in, nor benefit by, it are to be paid prior to 
the expenses of administration,®® but that as to all 
others the proper expenses of the administration of 
a receivership, being in the nature of costs of court, 
are to be paid as such before the distribution of the 
proceeds to those having claims arising before the 
institution of the receivership.®® In applying the 
generally accepted rules, the expenses of receivership 


91. Raht v. Attrill, 106 N. Y. 423 
a NE 282, 60 AmR 456, 30 AbbNCas 


92. International Trust Co. v. Unit- 
ed Coal Co., 27 Colo. 246, 60 P 621, 83 
AmSR 59; Rhode Island Trust Co. v. 
S. H. Greene, etc., Corp., (R. I.) 146 A 
765 [rearg den 147 A 425]. 


93. Goodman Mfg. Co. v. 
burgh-Buffalo Co., 265 Fed. 561. 


[a] Reason for rule-—Such mort- 
gagee by acquiescing in the continu- 
ance of the business from and after 
the date when he could demand pay- 
ment is pursuing such course for 
whatever advantage may result to him 
from it and cannot, upon the experi- 
ment’s unsuccessful conclusion, claim 
the right which he forebore to assert 
in an effort to obtain further benefit to 
himself, at the expense of those who 
extended credit for the working out of 
his plan. Goodman Mfg. Co. v. Pitts- 
burgh-Buffalo Co., 265 Fed. 561. . 


{b] Rule applied.—Where receiv- 
ers for a coal company continued to 
operate its property which was sub- 
ject to a mortgage requiring it to set 
aside an amount equal to ten cents 
per ton for coal mined as a sinking 
fund to be applied each six months 
on the mortgage debt, they became lia- 
ble for such payments as an adminis- 
trative expense, but failure of the 
mortgagee to demand payments when 
due or to exercise the right to take 
possession given by the mortgage was 
a waiver of any right to preference 
from the fund remaining in the re- 
ceivers’ hands at the close of their 
administration. Goodman Mfg. Co. v. 
Pittsburgh-Buffalo Co., 265 Fed. 561. 


94 Lane v. Macon, etc., R. Co., 96 
Ga. 630, 24 SH 157. 


[a] Rule applied.—Where a rail- 
road receiver used cars in possession 
of the company under a lease con- 
tract, without the consent of the own- 
er, but under order of court, a trus- 
tee of the bondholders of the company 
who resisted the return of the cars 
to the owner, and participated in pro- 
curing the order refusing to restore 
them to him, is estopped from deny- 


Pitts- 


ing that the rental of the cars is an'| 


expense of the receivership prior to 
the lien of the mortgage securing the 
bonds. Lane v. Macon, etc., R. Co., 
96 Ga. 630, 24 SE 157. 


95. Turner v. State Wharf, 
Co., 263 Mass. 92, 160 NE 542. 


[a] Reason for rule.—Lis pendens 
is notice to all the world so that sub- 


etc., 


sequent transferees of the security are 
put on notice of the situation and rea- 
sonable inquiry will reveal if the re- 
ceiver is acting with the consent of 
the mortgagees. Turner v. State 
pees: etc., Co., 263 Mass. 92, 160 NE 


[b] Rule applied.—The bondhold- 
ers of an enterprise in receivership 
having impliedly assented to the re- 
ceivership and having pledged their 
bonds during its continuance to secure 
a loan, the person making the loan to 
them and also the persons to whom 
it later transferred the bonds were 
bound by the assent of the mortgagees 
to the receivership and their claims 
were inferior to the proper expenses 
of the receiver. Turner v. State 
pert, etc., Co., 263 Mass. 92, 160 NE 
542. 


96. Makeel v. Hotchkiss, 190 Ill. 
311, 60 NE 524, 83 AmSR 131; Seiler 
v. Union Mfg. Co., 50 W. Va. 208, 40 
SE 547, 


97. Franklin Lumber Co. v. Harold 
Anderson, Inc., (N. J. Ch.) 145 A 477; 
Bankers Trust Co. v. Maxson, 100 N. 
J. Eq. 1, 184 A 875; Seidler v. Bran- 
ford Restaurant, 97 N. J. Eq. 153, 127 
A 36 [aff 97 N. J. Eq. 531, 128 A 166]; 
Bliss v. Linden Cemetery Assoc., 91 N. 
J. Eq, 329, 109 A 500 [aff 89 N. J. Ea. 
192, 107 A 874]; Lembeck v. Jarvis 
Terminal Cold Storage Co., 68 N. J. 
Eq. 352, 59 A 565. 


{a] Reason for rule.—Lienors and 
mortgagees take their security sub- 
ject to an implied agreement that it 
shall be postponed to the proper ex- 
penses of receivership if such becomes 
necessary. Seidler v. Branford Res- 
taurant, 97 N. J. Eq. 153, 127 A 36 [aff 
97 N. J. Bq. 531) 123° A 166);" Lem- 
beck v. Jarvis Terminal Coal Storage 
Co., 68 N. J. Eq. 352, 59 A 565. 


98. U. S.—Seaboard Nat. Bank v. 
Rogers Milk Products Co., 21 F. (2d) 
414. 


Del.—Ferris v. Chic-Mint Gum Co., 
14S Del tEhes232, 124A S677} “Walter 
v. Peninsula Cut Stone Co., 9 Del. Ch. 
374, 82 A 961. 


Md.—Tome vy. King, 64 Md. 166, 21 
A 279. 

N. Y.—In re Atlas Iron Constr. Co., 
19 App. Div. 415, 46 NYS 467. 

Nea — Cutter v2. eollock; 7% 7 IN; D: 
631, 76 NW 235. 


Wash.—Lammon vy. Giles, 3 Wash. 
Ts M07, 13: P 417. See Campbell, v. 
Nichols, 145 Wash. 614, 261 P 408 


(an order permitting a receiver of a 
farm to renew a lease and to enter 
into an agreement with the mortga- 
gees extending the time for paying in- 
terest on the mortgage by which the 
proceeds of rental “after deducting 
costs, charges, and expenses, and rea- 
sonable expenses of receivership” 
should be applied toward the reduc- 
tion of the interest due on the mort- 
gages, although, in reciting what was 
asked for by the petition, it read ‘“aft- 
er deducting sufficient amount to pay 
current costs of receivership” had to 
be construed as a whole, and fully ad- 
vised the mortgagees that there would 
be deducted from the rentals received 
under the agreement the expenses of 
receivership, including reasonable 
compensation to the receiver and his. 
attorneys). 

Eng.—Batten v. Wedgwood Coal, 
etc., Co., 28 Ch. D. 317; In re Regent’s 
Canal Ironworks Co., 3 Ch. a en 

99; U. S.—Piedmont 
Gainesville, etce., R. Co., 30 F. weet 525. 


Ga.—Stewart v. McDonald, 147 Ga. 
158, 93 SE 86; Lane v. Macon, ete: Rs 
Co., 96 Ga. 630, 24 SE 157. 


Iowa.—Gallagher al Gingrich, 105. 
Iowa 237, 74 NW 76 


Ree iat v. otek 220 Ky. 15,. 
294 SW 82 


Spar eeeMeaee v. Nat. Exchange 
Bank, 121 Mo. A. 338, 98 SW 824. 
N. J.—Bliss v. Linden Cemetery As- 
sony 90 N. J. Eq. 404, 107 A 594 [aff 
. J. Eq. 329, 107 A 500]. 


an Y.—Raht v. Attrill, 106 N. Y. 4238, 
13 NE 282, 60 AmR 456, 20 AbbNCas 
26; In re Atlas Iron Constr. Cos els 
App. Div. 415, 46 NYS 467. 


Or.—Merriam v. Victory Placer Min. 


We 387 Or. 321,-56 P75, 58° P 37, 60 © 
pPa.—Traction Materials Co. v. 
Pittsburgh, etc:, R.-Co., -261 Par 153, 


104 A 552. 


Porto Rico.—Gregg Co., Ltd. v. Utu- 
ado Sugar Co., 8 Porto Rico Fed. 524; 
Welch v. Central San Cristobal, Inc., 
7 Porto Rico Fed. 737. 


Wash.—Lahn vy. Matzen Woolen 
Mills, 149 Wash. 538, 271 P 930. 


[a] Reason for rule.—The fees and 
expenses of administration come in 
ahead of all claims against the estate, 
because their application is neces- 
sary to produce the fund from which 
such claims are to be paid. In re At- 
las Iron Constr. Co., 19 App. Div. 415, 
46 NYS 467. 
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have been denied priority over statutory lens for 
materials, fixed before the receivership, where the 
lienors did not seek, and were not in any way re- 
A landlord’s len 
perfected before the receivership and preserved by 
the order appointing the receiver is preferred over 
the expenses of administration of the receivership.” 
To the extent that the 
expenses of a receiver are such as would necessarily 
be incurred by a lienor in enforcing his claim, such 
expenses are entitled to priority over outstanding 
liens or mortgages as expenses of realization.® 

A receiver who contracts 
that certain persons shall have priority in a certain 


sponsible, for the receivership.* 


Expenses of realization. 


Agreement by receiver. 


1. Wagner Supply Co. v. Bateman, 
(Tex. Civ. A.) 260 SW 672. 


[a] Beceivership at instance of 
owners.—Where a receivership is in- 
stituted by the owners of an oil and 
gas well and arises out of differences 
between them, the expenses of the 
receivership are not entitled to prior- 
ity over a lien for casing and other 
supplies, acquired under a statute be- 
fore the receivership. Wagner Sup- 
ply Co. v. Bateman, (Tex. Civ. A.) 260 
SW 672. 

2. In re Carlenwright Lamp, etc., 
Co., 44 Pa. Super. 640. 

3. U. S.—Cornell v:.. Nichols, etc., 
Mach. Co., 189 Fed. 556 [aff 201 Fed. 
320, 119 CCA 558]. 

Ky.—Mountain City Motor, Co. v. 


Mountain City Motor Co., 221 Ky. 
579, 299 SW 189. 
YWe—Raht va Attrill, 106 N.Y. 


423, 13 NE 282, 60 AmR 456, 20 AbbN 
€as 26; In re Atlas Iron Constr. Co., 
19 App. Div. 415, 46 NYS 467. 


Pa.—Moore v. Lincoln Park, 
o., 196 Pa. 519,°46 A 857. 


Tex.—Randolph v. Farmers’ L. & T. 
Co., 91 Tex. 605, 44 SW 70. 


Wis.—Thomsen v. Cullen, 196 Wis. 
581, 219 NW 439. 


Wyo.—Laramie First Nat. Bank v. 
‘Cook, 12 Wyo. 492, 76 P 674, 78 P 1083. 


Eng.—In re Regent’s Canal Iron- 
works Co., 3 Ch. D. 411. But see Bat- 
ten v. Wedgwood Coal, etc., Co., 28 
Ch. D. 317 (subordinating the expens- 
es of sale of the property to the claims 
of a lienor). 


[a] Illustration.—Where a receiv- 
er of a private business operated it 
for a time without the consent of a 
mortgagee or any other circumstance 
rendering the mortgagee liable and 
then sold it, such items of his claim as 
represented statutory fees and allow- 
ances for the sale of real estate were 
properly deductible before applying 
the proceeds to the satisfaction of the 
secured debt. Mountain City Motor 
Co. v. Mountain City Motor Co., 221 
Ky. 579, 299 SW 189. 


[b] Collection expenses incurred 
by a receiver acting as collecting 
agent for certain creditors contribut- 
ing to a fund for the enforcement of 
an insurance policy were given a pref- 
erence, although priority was denied 
to the general administration expens- 
es. Cornell v. Nichols, etc., Mach. Co., 
eee 556 Laff 201 Fed. 320, 119 CCA 

[c] Auctioneer’s fees and other 
expenses of sale. Moore y. Lincoln 
‘Bark, ete: Co,, 196 Pa. 519, 46) A857 


{d] Claims included in this cate- 
gory are expenses of sale, taxes, in- 
Surance, watchman’s compensation, 
ete. Thomsen v. Cullen, 196 Wis. 581, 
219 NW 439. Y 


4. Cornell v. Nichols, etc., Mach. 


etc., 


RECEIVERS 


Co., 189 Fed. 556 [aff 201 Fed. 320, 119 
COARS oS: 

[a] Rule applied.—A _ receiver, 
holding among other assets certain 
claims against a foreign insurance 
company and having contracted with 
certain creditors of the insolvent that 
they supply funds, which he needed in 
order to enforce the claims and could 
not get otherwise, in return for which 
they should be first reimbursed from 
the insurance to the full extent of 
their claims before the sums recov- 
ered should be subject to other claims, 
which agreement was embodied in an 
order of court, who did not collect 
enough on the policies to satisfy the 
claims of the contributing creditors, 
was entitled to priority for the ex- 
penses of collection, but the general 
expenses of administration of the re- 
ceivership were inferior to the rights 
of the creditors contributing. Cornell 
v. Nichols, etc., Mach. Co., 189 Fed. 556 
[aff 201 Fed. 320, 119 CCA 558]. 


5. Cornell v. Nichols, ete., Mach. 
Co., supra. 
6 U. S.—Seaboard Nat. Bank v. 


Rogers Milk Products Co., 21 F. (2d) 
414; The President Arthur, 15 F. (2d) 
94; Mercantile Trust Co. v. Tennessee 
Cent. R. Co., 291 Fed. 462; Farmers’ 
L. & T. Co. v. Grape Creek Coal Co., 
50 Fed. 481, 16 LRA 603. 


a ee v. Johnston, 53 Ala. 


Cal.—McLane vy. Placerville, 
Re Co, 66 Cal. 606)"6.P "7485 


Colo.—International Trust Co. v. 


etc., 


United. CoaliCo, 27 Colo 246) 60) ‘2 
621, 83 AmSR 59. 
Del.—Central Trust, ete, Co. v. 


Chester County Electric Co., 9 Del. Ch. 
247, 80 A 801. 


Fla.—Knickerbocker Trust Co. v. 
Breen Bay. Phosphate Co., 62 Fla. 519, 


Ida.—Commercial Trust Co. v. Idaho 
Brick Co. 250 kde bbs 1ooe lanl Olds: 
Hewitt v. Walters, 21 Ida. 1,119 P 705, 
AnnCas1913C 35; Hewitt v. Great 
Western Beet Sugar Co., 20 Ida. 235, 
118 P 296; Dalliba v. Winschell, 11 
Ida. 364, 82 P 107, 114 AmSR 267. 


Ill.—Makeel v. Hotchkiss, 190 Ill. 
311, 60 NH 524, 883 AmSR 131; Knick- 
erbocker v. McKindley Coal, etc., Co., 
172 Ill, 535, 50 NE 330, 64 AmSR 54; 
Gillam vy. Nussbaum, 95 Ill. A. 277. 


Ky.—Mountain City Motor Co. v. 
Mountain City Motor Co., 221 Ky. 579, 
299 SW 189; Freeman v. Craft, 220 Ky. 
15, 294 SW 822. 


Mass.—Turner y. State Wharf, etc., 
Co., 263 Mass. 92, 160 NE 542. 


_ Minn.—Bartlett Frazier Co. v. Hum- 
sea etc., Co., 173 Minn. 10, 216 NW 

N. H.—Hale v. Nashua, ete., R. ' 
60 N. H. 333. meee 
N. J.—Bankers’ Trust Co. v. Maxson, 
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fund, which agreement is embodied in an order of 
court, cannot thereafter claim priority in such fund, 
for administration expenses, ahead of those with 
whom he contracted,* but the latter will be preferred 
therein over all other claims, in accordance with the 
agreement and order.® 


[§ 428] bbb. Expenses of Preservation and Pro- 
tection of Property. On the appointment of a re- 
ceiver, the property placed in his care becomes 
charged, before other claims or rights may be as- 
serted, with the necessary expenses incurred in tak- 
ing eare of and saving it.° 
continuing a business that cannot be discontinued 
without a loss may, in equity, be considered expenses 


Expenses of a receiver in 


100 N. J. Eq. 1, 184 A 875; Lockport 
Felt Co. v. United Box Board, etc., Co., 
74 N. J. Eq. 686, 70 A 980. 


N. Y.—Raht v. Attrill, 106 N. Y. 423, 
13 NE 282, 60 AmR 456, 20 AbbNCas 
26; Matter of New Paltz, etc., R. Co., 
27 Misc. 451, 59 NYS 247 [aff 42 App. 
Div. 622, 59 NYS 1111]: 

Oh.—Brown v. Winterbottom, 98 Oh. 
St. 127, 120 NE 292, 3 ALR 1465. 


Or.—Stacy v. McNicholas, 76 Or. 
167, 144 P 96, 148 P 67 [cit Cyc]; U.S. 
Investment ’Corp. v. Portland Hospi- 
tal, 40 Or. 523, 64 P 644, 67 P 194, 56 
LRA 627. 


Pa.—Bauer vy. Wilkes-Barre Light 
ee 274 Pa. 165, 117 A 920, 24 ALR 
rH 


Porto Rico.—Gregg Co., Ltd. v. 
Utuado Sugar Co., 8 Porto Rico Fed. 
524; Porto Rico Co. v. Alsop, 1 Porto 
Rico Fed. 337. 


R. I.—Rhode Island Hospital Trust 
Co. v. S. H. Greene, etc., Corp., 146 A 
765 [rearg den 147 A 425]. 


Vt.—Westinghouse Electric Mfg. 
Co. v. Barre, etc., Tract., etc., Co., 98 
Vt. 130, 126 A 594. 


Va.—Karn v. Rorer Iron Co., 86 Va. 
754, 11 SE 431. 


Eng.—Greenwood vy. Algesiras R. 
Co., [1894] 2 Ch. 205. 


“Necessary expenses of preserva- 
tion, when incurred for the benefit of 
the lienholders, are entitled to prior- 
ity over the lien debts.” Mountain 
City Motor Co. v. Mountain City Motor 
Coz, 221 Ky. 579, 581, 299 SW 189. 


“Services and expenses of a receiv- 
er, when necessary in saving the prop- 
erty from destruction, waste or loss, 
as distinguished from an effort to 
make returns for the creditors, are a 
lien on the property and entitled to 
priority over an existing mortgage.” 
Turner v. State Wharf, etc., Co., 263 
Mass. 92, 160 NE 542, 543. 


la] Beason for rule.—As the bene- 
fit of such expenses directly accrues to 
the mortgagee or lienholder by pre- 
serving his property from deprecia- 
tion or loss, it is only equitable that 
under such circumstances he should 
be held subject to these disburse- 
ments. Turner y. State Wharf, etc., 
Co., 263 Mass. 92, 160 NE 542. 


[b] Rule applied.—Expenses of 
preservation and protection of the 
property are preferred over: (1) Mari- 
time liens. The President Arthur, 15 
F. (2d) 94. (2) Mortgages. Freeman 
v. Craft, 220 Ky. 15,;.°294 Sw” 322. 
Turner v. State Wharf, etc., Co., 263 
Mass. 92, 160 NH 542; Karn v. Rorer 
Iron Co., 86 Va. 754, 11 SE 431. 


{c] Tlustration.—The costs. in- 
curred by the receiver, as attorney, 
pending his appointment as receiver, 
in closing a store to preserve the prop- 
erty of the receivership, are a privi- 
leged debt. Nettles Grocery Co. y. 
Frederick, 167 La. 359, 119 S 256. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of preservation and entitled to priority on that bas- 
But if a business is not a going concern before 
the receivership, this rule does not extend so as to 
afford priority for expenses incurred by him in put- 
ting and keeping it in operation as a going concern.® 
Expenses of preservation of a business or of its cor- 
porate life are not, however, entitled, as are expenses 
for the protection of the property, to priority.° 
penses of a receiver appointed to preserve property 
from destruction and waste, pending the outcome of 
litigation to determine the title to the property, in the 
interest of whoever shall succeed in the action, are 
a first charge against property so held.t°. But where 
the appointment of a receiver is obtained wrong- 
fully!! or over property not properly subject to a 


is.? 


RECEIVERS 


Hix- 


receivership at the instance of those asking it,?* the 


7. Antoine v. James E. Nelson Co., 
265 Mass. 214, 168 NE 903; Friedheim 
v. Crescent Cotton Mill, 64 S. C. 277, 
42 SE 119. 


[a] Rule applied.—W here the 
claims for the continuation of a busi- 
ness which could not be discontinued 
without loss accrued under a federal 
receiver, the business being later re- 
leased from receivership by a com- 
position of the debtor with his credi- 
tors, the claims under the federal re- 
ceivership were preferred to the claim 
of a creditor, who after the composi- 
tion secured a judgment and the ap- 

pointment of a state receiver. An- 
’ toine v. James E. Nelson Co., 265 Mass. 
_ 214, 163 NE 903. 

[b] Cotton mill.-——Intricate mill 
machinery being protected better 
against injury by running it than by 
allowing it to remain idle, the expens- 
es incurred in running a mill at a loss 
should be awarded priority over mort- 
gages. Friedheim v. Crescent Cotton 
Mill, 64 S. C. 277, 42 SH 119. 


8 Freer v. Davis, 52 W. Va. 35, 
37, 438 SE 172, 94 AmSR 910. 


[a] Rule applied.—A receiver of 
oil lands on which there are no pro- 
ducing wells at the time of the ap- 
pointment cannot drill new wells and 
operate them and postpone prior 
claims to the expenses thus incurred 
in the commencement and continuance 
of operation. Freer v. Davis, 52 W. 
Va. 35, 87, 48 SH 172, 94 AmMSR 910. 


9. Banco Comercial v. San Juan 
Dist. Judge, 30 Porto Rico 26. 


10. Hulings v. Jones, 63 W. Va. 
696, 60 SE 874. 


11. Cross references: 


Effect of improper appointment of re- 
ceiver see supra § 98. 

Liability for receivership expenses 
when appointment of receiver is im- 
proper or illegal see infra §§ 715, 
716. 


12. Property subject to receiver- 
ship see supra §§ 122-127. 

13. Laramie First Nat. Bank v. 
Cook, 12 Wyo. 492, 76 P 674, 78 P 1083. 


14. Liability of income or corpus 
for expenses of receivership see in- 
fra § 499. 


15. U. S.—Thomas v. Western Car 
CoptsSWess Gon SCt 824537 I. ed. 
663 [aff 36 Fed. 808]; Kneeland v. 
American L. & T..Co., 136 U. S. 89, 10 
SCt 950, 34 L. ed. 379; Union Trust 
Co. v. Illinois Midland R. Co., 117 U. 
S. 434, 6 SCt 809, 29 L. ed. 963; Wal- 
lace v. Loomis, 97 U. S. 146, 24 L. ed. 
895; Denver v. Stenger, 295 Fed. 809; 
Mercantile Trust Co. v. Tennessee 
Cent. R. Co., 291 Fed. 462; Pennsyl- 
vania Steel Co. v. New York City R. 
@o7 21:90) Bed.) 609) lined “on ~ other 
grounds 198 Fed. 721, 117 CCA 503]; 
International Trust Co. v. Decker, 152 
Fed. 84, 81 CCA 302, 11 LRANS 152; 
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Mercantile Trust Co. v. Farmers’ L. 
& T. Co., 81 Fed. 254, 26 CCA 383 [cer- 
tiorari den 168 'U. S. 710 mem, 18 SCt 
944 mem, 42 L. ed. 1213 mem]; Ames 
Vv. Union’ Pae7R-Co.; -T4 Fed. 335; 
Farmers’ L. & T. Co. v. Northern Pac. 
R. Co., 71 Fed. 245; Farmers’ L. & T. 
Co. v. Grape Creek Coal Co., 50 Fed. 
481, 16 LRA 603. 


a heey ek v. Johnston, 53 Ala. 


Fla.—Knickerbocker Trust Co. v. 
pace ee Phosphate Co., 62 Fla. 519, 


Ga.—Lane v. Macon, etc.. R. Co., 96 
Ga. 630, 24 SE 157; Central Trust Co. 
v. Thurman, 94 Ga. 735, 20 SE 141. 


Ill.— Equitable Trust Co. v. Chica- 
go, ete., R. Co., 223 Ill. A. 445. 


N. J.—Bliss v. Linden Cemetery As- 
soc., 90 N. J. Eq. 404, 107 A 594 [aff 91 
N. J. Eq. 329, 107 A 500]. 


N. Y.—Vilas v. Page, 106 N. Y. 439, 
13 NE 743; Woodruff v. Erie R. Co., 93 
N. Y. 609 [rev 25 Hun 246]. 


Oh.—Brown v. Winterbottom, 98 
Oh. St. 127, 120 NE 292, 3 ALR 1465. 


Or.—U. S. Investment Corp. v. Port- 
land Hospital, 40 Or. 523, 64 P 644, 
67 P 194, 56 LRA 627. 


Pa.—Traction Materials Co. v. Pitts- 
burgh, etc.:R- Co., 261 Pa. 153, 104 A 
552, 554 [cit Cyc]. 


Porto Rico.—Gregg Co., Ltd. v. Utu- 
ado Sugar Co., 8 Porto Rico Fed. 524. 


S. C.—Ex. p. Carolina Nat. Bank, 18 
S. C. 289. But see Hand v. Savannah, 
etc., R. Co:, 17 S. C. 219 (limiting. the 
priority of those contributing to the 
operating expenses to any income 
which may arise from operation, in 
the absence of consent or estoppel). 


Tex.—Craver v. Greer, 107 Tex. 356, 
179 SW 862 [answering cert questions 
(Civ. A.) 178 SW 699, and answer to 
cert questions conformed to (Civ. A.) 
182 SW 368]; MclIlhenny v. Binz, 80 
Tex. 1,13 SW 655, 26 AmSR 705 [writ 
of error dism 145 U. S. 641, 12 SCt 982, 
36 L. ed. 854]; Van Valkenburgh v. 
Hoda Civ An) i 207 SW, 405 i late 
(Commn. A.) 228 SW 194]; St. Louis 
Union Trust Co. v. Texas Southern R. 
Col, 59 Tex. Civ. As5 7,126; SW. 296; 
International, etc., R. Co. v. Coolidge, 
26 Tex. Civ. A. 595, 62.SW 1097 [app 
dism 95 Tex. 92, 65 SW 181]. 


Wis.—Thomsen y. Cullen, 196 Wis. 
581, 219 NW 439. 


Eng.—Re Eastern, etc., R. Co., 63 L. 
T. Rep. N. S. 181, 604; Re Cornwall 
Minerals R. Co., 48 L. T. Rep. N. S. 41. 
Compare Proffitt v. Wye Valley R. 
Co., 64 L. T. Rep. N. S. 669 (the gen- 
eral rule according to operating ex- 
penses priority in the income of a 
railroad is not applicable to deben- 
tures issued under a special act of 
1866 providing that they shall be prior 
to all other charges and payable as 
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expenses of preservation incurred by the receiver do 
not constitute a preferred claim in property thus 
wongfully held.*’ 


[§ 429] (bb) Expenses of Operation of Business— 
aaa. Public Service Corporations. 
penses of a public utility corporation, such as a rail- 
road, after it is put in the hands of a receiver and its 
continued operation directed by order of court, have 
priority both as to income and corpus?‘ over the 
claims of mortgagees and other lienors,!® which pri- 
ority is not based?* on the element of consent!? which 
governs in case of concerns not affected with a publie 
interest,+® but exists by reason of the fact that the 
public has an interest in the continued operation of 
the business,?® subject to which those having liens or 


The operating ex- 


provided therein, but the debentures 
are to be preferred under that: provi- 
Sion to operating expenses). 


But see Central Trust, etc., Co. v. 
Chester County Electric Co., 9 Del. Ch. 
247, 80 A 801 (refusing priority to 
expenses of operation and administra- 
tion of an electric light plant over 
liens of nonconsenting lienors); Con- 
tinental, etc., Bank v. Muscatine, etc., 
R. Co., 203 Iowa 579, 210 NW 787 (re- 
fusing priority to operating expenses 
of a railroad over liens of judgment 
creditors, who have not consented to 
operation of the railroad by a receiv- 
er): Allan v. Manitoba, etc., R. Co., 
10 Man. 143 (refusing to disturb the 
lien of mortgagees on a railroad in re- 
ceivership, even as to the income, in 
favor of the expenses of operation). 


fa] In England the rule is based 
as to railroads on the Railway Com- 
panies Act of 1867 (30 & 31 Vict. c 127 
§§ 4, 23), authorizing the appointment 
of a receiver and manager to conduct 
the business of the railroad and pay 
proper outgoings. Re Eastern, etc., R. ~ 
Co., 63 Ls l=. Rep..N: S: 183. 60435Re 
Cornwall Minerals R. Co., 48 L. T.’ 
Rep. N. S. 41. 


[b] Wendor’s lien.—As to the same 
rules applying to award of priority to 
operating expenses over vendor’s liens 
as over mortgages see Gulf Pipe Line 
Co. v. Lasater, (Tex. Civ. A.) 139 SW 
773 [certiorari den 249 U. S. 599 mem, 
39 SCt 257 mem, 638 L. ed. 796 mem] 
(declarings that the two are to be 
treated alike for this purpose). 
But see Van Valkenburgh v. Ford, 
(Tex. (Civ. AS) (20% SiWaer40 den hate 
(Commn. A.) 228 SW 194] (denying 
this and stating that a vendor’s lien 
may take precedence over such ex- 


penses, although a mortgage does 
not). 
16. See cases supra note 15. 


17. Gonsent by lienors as affecting 
priority see supra § 425. 


_18. Priority of expenses of opera- 
ticn over mortgages and liens in pri- 
rote or industrial concerns see infra 


19. U. S.—Pennsylvania Steel Co. 
v. New York City R. Co., 190 Fed. 609 
[mod on other grounds 198 Fed. 721, 
117 CCA 503]; International Trust Co. 
v. Decker, 152 Fed. 84, 81 CCA 302, 11 
LRANS 152; Farmers’ L. & T. Co. v. 
Northern Pac. R. Co., 71 Fed. 245. 


Pela Meyer v. Johnston, 53 Ala. 


N. J.—Bliss v. Linden Cemetery As- 
soc., 90 N. J. Eq. 404, 107 A 594 [aff 91 
N. J. Eq. 329, 109 A 500]. 

Oh.—Brown vy. Winterbottom, 98 Oh. 
St. 127, 120 NE 292, 3 ALR 1465. 

Wis.—Thomsen y. Cullen, 196 Wis. 
581, 219 NW 439. 


But see Ellis v. Vernon Ice, etc., Co., 


B58 [be C.3.4 
mortgages on such concerns take their security,”° and 
on the further fact that the continued operation of 
a business of this character is necessary to preserve 
the value of the property in its entirety,?+ and bene- 
fits the interest of the lienors by reason of such pres- 
ervation.22. But the expenses of public service cor- 
porations in transactions outside of their legitimate 
business as such are not entitled to priority as oper- 
ating expenses.?? To be considered a public service 
corporation for this purpose an enterprise must be 
not only potentially, but actually vested with a pub- 
lie interest, rendering some appreciable service to 
the public, and to some reasonable extent meeting a 
public demand and necessity,?* and its powers as a 
public service corporation should find a correlative 
in appreciable duties to the public before the expens- 
es of operation may be given priority under the rules 
applicable to concerns affected with a public inter- 
est.25 Prior liens on the property of a public serv- 
ice corporation not incident to the public use are 
not displaced by the operating expenses of the re- 
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ceivership, unless such operating expenses are in- 
curred partly for the benefit of the property in ques- 
tion,?® but an affirmative showing that no part of 
the expenses were thus incurred is required,** unless 
the order of court with respect to the obligations in- 
dicates that they are not of a type beneficial to that 
particular property.28 Vendor’s liens on property 
which is of a kind subject to be taken under the pow- 
er of eminent domain are not postponed, even to the 
necessary expenses of operation.*® 


[§ 430] bbb. Private or Industrial Concerns. The 
distinction between private enterprises and those 
vested with a public interest as governing the ques- 
tion of priority between liens and operating expenses 
is generally recognized.*® By the great weight of 
authority, the claims and indebtedness of a receiver 
engaged in administering the affairs of an ordinary 
insolvent private concern for the expenses of carry- 
ing on and operating the business cannot be given 
priority over the claims of the mortgagees and lien- 
holders to the corpus of the property,*? but are in- 


86 Tex. 109, 23 SW 858 (rejecting the 
public interest as a ground for grant- 
ing priority to operating expenses and 
placing it on the duty of the court to 
conserve the property applicable to 
businesses private as well as public). 


20. Pennsylvania Steel Co. v. New 
York City R. Co., 190 Fed. 609 [mod on 
other grounds 198 Fed. 721, 117 CCA 
503]; Farmers’ L. & T. Co. v. North- 
ern Pac. R. Co., 71 Fed. 245, 246; 
Knickerbocker Trust Co. v. Green Bay 
Phosphate Co., 62 Fla. 519, 56 S 699; 
Brown v. Winterbottom, 98 Oh. St. 127, 
120 NE 292, 3 ALR 1465; Thomsen v. 
Cullen, 196 Wis. 581, 219 NW 439. 


“He who takes a mortgage on a 
railroad does so with the knowledge 
that the railroad must be operated, 
and that its earnings must, so far as 
necessary, be absorbed in the payment 
of operating expenses, and discharg- 
ing the burdens which the law places 
upon such property. Such burdens 
are alike incidental to such property 
when under mortgage as when’ unin- 
cumbered, and it is but fair to con- 
strue the mortgage as other contracts 
are construed, by giving effect to the 
manifest intention of the parties, in 
view of the consequences which they 
must have had in contemplation.” 
Farmers’ L. & T. Co. v. Northern Pac. 
Hueco. supra. 


21. U.S.—Union Trust Co. v. Illi- 
nois Midland_R. Co., 117 U. S. 434, 6 
SCt 809, 29 °L. ed. 968; Wallace v. 
Loomis, 97 'U. S. 146, 24 L. ed. 895; 
aad VesUmions Pac: R: Co: 74 Ked, 


pia a ae asthe vy. Johnston, 53 Ala. 


Ga.—Lane v. Macon, ete., R. Co., 96 
Ga. 630, 24 SE 157. 


Pa.—Traction Materials Co. v. Pitts- 
pace, Cle. CO. 261 Pa, eibs, 104 tA: 


Wis.—Thomsen y. Cullen, 196 Wis. 
581, 219 NW 439. 


e2eUmion. vhrust. Co. vo (Illinois 
Midland R. Co., 117 U. S. 434, 6 Sct 
809, 29 L. ed. 963; Wallace v. Loomis, 
97 U. S. 146, 24 L. ed. 895; Ames v. 
Union Pac. R. Co., 74 Fed. 335; Lane 
v. Macon, etc., R. Co., 96 Ga. 630, 24 
SE 157; Traction Materials Co. v. 
Pittsburgh, -etc., R..iCo., 261 Pa. 158, 
104 A 552; Thomsen vy. Cullen, 196 
Wis. 581, 219 NW 439. 


23. Farmers’ L. & T. Co. v. North- 
ern Pac. R. Co., 71 Fed. 245, 


24. Van Valkenburgh vy. Ford, 
(Rex iCiv. As) mel LSW 4050 Laff 


(Commn, A.) 228 SW 194]. 


25. Van Valkenburgh v. Ford, su- 
pra. 
26. International, etc., R. Co. v. 


Coolidge, 26 Tex. Civ. A. 595, 62 SW 
1097 [app dism 95 Tex. 92, 65 SW 181]. 


27. International, ‘etc. R. Co. v. 
Coolidge, supra. 
28. International, etc. R. Co. v. 


Coolidge, supra. 


[a] Rule applied.—Where a court 
appointed a receiver for a railroad 
which owned certain town lots grant- 
ed it as a subsidy and thereafter au- 
thorized an issue of receiver’s certifi- 
cates to discharge operating expenses, 
and still later authorized another is- 
sue to cover the pay roll expenses and 
like specific charges, the holder of a 
lien on the town lots had the burden 
of showing that the expenses men- 
tioned in the first order did not benefit 
the town lots, and his failure to do 
so postponed his lien to the certifi- 
cates, but his claim was entitled to 
priority over the second issue, which 
Showed prima facie that the expenses 
covered were not for the benefit of 
the town lots, unless the holder of 
the certificates proved that such was 
not the case. International, ete., R. 
Co. v. Coolidge, 26 Tex. Civ. A. 595, 62 
Relaa Lapp dism 95 Tex. 92, 65 SW 


29. Crosby v. Morristown, etce.,! R. 
Co., (Tenn. Ch.) 42 SW 507. 


[a] Reason for rule.-—Those whose 
property can be taken from them com- 
pulsorily cannot be said to have con- 
veyed it with the understanding that 
it should be subject primarily to the 
public interest and to have consented 
thereto, and hence to postpone their 
claims to those for operating expenses 
would be to take private property for 
public use without due process of law. 


Crosby v. Morristown, ete., R. Co., 
(Tenn. Ch.) 42 SW 507. 

[b] Right-of-way claimants.— 
Crosby v. Morristown, etc., R. Co., 


(Tenn. Ch.) 42 SW 507. 


30. U. S.—International Trust Co. 
v. Decker, 152 Fed. 84, 81 CCA 302, 11 
LRANS 152; Hanna v. State Trust 
sae 70 Fed. 2, 16 CCA 586, 30 LRA 


Colo.—Belknap Say. Bank v. Lamar 
ieee Co., 64 P 210, 28 Colo. 326, 
“a . 


Ky.—Freeman y. Craft, 220 Ky. 
294 SW 822. ue ak 


N. J.--Lockport Felt Co. v. United 


Box Board, ete., Co., 74 N. J. Eq. 686, 
70 A 980. 


N. Y.—Raht v. Attrill, 106 N. Y. 
me ae NE 282, 60 AmR 456, 20 AbbN 
as . 


Oh.—Brown v. Winterbottom, 98 Oh. 
St. 127, 120 NE 292, 3 ALR 1465. 


Tex.—Craver v. Greer, 107 Tex. 356, 
179 SW 862 [answering cert questions 
(Civ. A.) 178 SW 699, and answer to 
cert questions conformed to (Civ. A.) 
182 SW 368). But see Ellis v. Vernon 
Ice, ete., Co., 86 Tex. 109, 23 SW 858 
(refusing to accept the character of 
the business as a public service cor- 
poration as a limitation on the prefer- 
ability of operating expenses). 

Wyo.—Laramie First Nat. Bank v. 
eee 12 Wyo. 492), 76 «P6745, (88 e 


And see cases supra notes 15-22. 


31. U. S.—American Engineering 
Co. v. Metropolitan By-Products Co., 
280 Fed. 677; The Wabash, 279 Fed. 
921; In re Cornell Co., 201 Fed. 381; 
Union Trust Co. v. Southern Saw- 
mills, ete., Co., 166 Fed. 193, 92 CCA 
101 [certiorari den 215 'U. S. 596 mem, 
30 SCt 398 mem, 54 L. ed. 342 mem]; 
International Trust Co. v. Decker, 152 
Fed. 84, 81 CCA 302, 11 LRANS 152; 
Hanna v. State Trust Co., 70 Fed. 2, 
16 CCA 586, 30 LRA 201; Farmers’ L. 
& T. Co. v. Grape Creek Coal Co., 50 
Fed. 481, 16 LRA 603. 


Colo.—Belknap Sav. Bank v. Lamar 
Land, etc., Co., 64 P 210, 28 Colo. 326, 
64 P 212; International Trust-Co. v. 
United Coal Co., 27 Colo. 246, 60 P 621, 
83 AmSR 59. 


Fla.—Knickerbocker Trust Co. v. 
SG! Phosphate Co., 62 Fla. 519, 


Ida.—Stevens v. Evening Courier, 31 
Ida. W710) “Lib ve 9645" Cronan sv. oo= 
tenai County First Judicial Dist. Ct., 
15 Ida. 184, 96 P 768; Dalliba v. Wins- 
chell, 11 Ida. 364, 82 P 107, 114 AmSR 
267. 


Ky.—Mountain City Motor Co. v. 
Mountain City Motor Co., 221 Ky. 579, 
299 SW. 189; Freeman y. Craft; 220 
Ky. 15, 294 SW 822. 


N. J.—Lockport Felt Co. v. United 
Box Board, etc., Co., 74 N. J. Eq. 686, 
70 A 980. 


N. M.—Terry v. Martin, 7 N. M. 54, 
32, 2st. 

N. Y.—Raht v. Attrill, 106 N. Y. 428, 
ae NE 282, 60 AmR 456; 20 AbbNCas 


Okl.—James v. Lemler, 139 Okl. 199, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


-§§ 430-431] 


ferior and subsequent thereto®? in the absence of 
consent®* or estoppel®* affecting the lienor. 
are, however, entitled to be first paid from the oper- 
ating income,*> and if a part of the income is di- 
verted, to the prejudice of such claims, in paying the 
expenses of administration or other secured claims, 
the debts incurred by the receiver in operation of the 
business are entitled to rank to the extent of such 
diversion as preferred claims in the place of those 
to which the income has been diverted.*® 
made to hienors from the funds derived from the pro- 
ceeds of the sale of the assets of the business are not, 
Any balance of such oper- 
ating expenses not covered by the income is entitled 
only to a ranking with the other unsecured obliga- 
tions in the distribution of the proceeds.?§ 
the concern in question performs some of the func- 
tions of a public service corporation, but its dominant 
character is that of a private business engaged chiefly 
in private pursuit, the rules of priority applicable to 
private, rather than those relative to public service, 


however, a diversion.®* 


281 P 798. 


Or.—Stacy v. McNicholas, 76 Or. 
ACies Ps 96 S048 P67 7h eit i Cyeily 
U. S. v. Investment Corp. v. Portland 
Hospital, 40 Or. 5238, 64 P 644, 67 P 
194, 56 LRA 627. 


Pa.—Moore v. Lincoln Park, -etc., 
Co., 196 Pa. 519, 46 A 857; Lane v. 
Washington Hotel Co., 190 Pa. 230, 42 
A 697; Gillespie v. Blair Glass Co., 
189 Pa. 50, 41 A 1112, 


Porto Rico.—Gregg Co., Ltd. v. 
Utuado Sugar Co., 8 Porto Rico Fed. 
524; Banco Comercial v.*San Juan 
Dist. Judge, 30 Porto Rico 26. 


R. I.—Rhode Island Hospital Trust 
Co. v. S. H. Greene, etc., Corp., 146 A 
765 [rearg den 147 A 425]. 


Tex.—Craver v. Greer, 107 Tex. 356, 
179 SW 862 [answering cert questions 
(Civ. A.) 178 SW 699, and answer 
to cert questions conformed to (Civ. 
A.) 182 SW 368]; Van Valkenburgh v. 
ord ,aecCived Apis 2Ot SW se 4055 batt 
(Commn. A.) 228 SW 194]. 


Wis.—Thomsen vy. Cullen, 196 Wis. 
581, 219 NW 439. 


Wyo.—Laramie First Nat. Bank v. 
Cook, 12 Wyo. 492, 76 P 674, 78 P 1088. 


Eng.—In re Regent’s Canal Iron- 
works Co., 3 Ch. D. 411. 


“In administering the affairs of an 
ordinary insolvent private business 
corporation for which a receiver has 
been appointed, a court of equity has 
not the power to authorize the receiv- 
er to incur indebtedness for carrying 
on the business and to make the same 
a first and paramount lien upon the 
corpus of the property superior to 
that of prior lien holders without 
their consent.” International Trust 
Co. v. United Coal Co., 27 Colo. 246, 
258, 60 P 621, 88 AmSR 59. 


“A court of equity is not in general 
authorized to empower a receiver of a 
mere private corporation, having no 
duty to perform a service of a public 
nature, to incur liabilities in the op- 
eration of the property of the corpora- 
tion and to give such liabilities prior- 
ity over existing lien holders who are 
not parties to the receivership pro- 
ceedings and nave not consented to or 
acquiesced therein, in the absence of 
some special equity in favor of gen- 
eral creditors. a ht Lhe)! above 
rule is practically universal.” Knick- 
erbocker Trust Co. v. Green Bay Phos- 
phate Co., 62 Fla. 519, 524, 56 S 699. 


[a] Rule applied to: (1) Mining 
enterprises. International Trust Co. 
v. Decker, 152 Fed. 84, 81 CCA 302, 11 
LRANS 152; Farmers’ L. & T. Co. v. 
Grape Creek Coal Co., 50 Fed. 481, 16 


RECEIVERS 


They 


Payments 


are preferred.*? 


Where 


LRA 603; International Trust Co. v. 
United Coal Co., 27 Colo. 246, 60 P 
621, 83 AmSR 59; Knickerbocker 
Trust Co. v. Green Bay Phosphate Co., 
62 Fla. 519, 56 S 699; Dalliba v. Win- 
schell, 11 Ida. 364, 82 P 107, 114 AmSR 
267; Freeman v. Craft, 220 Ky. 15, 
294 SW 822; Stacy v. MecNicholas, 76 
On piGt.l44eP 96. 148) Pu6re VTi eieit 
Cyc]. (2) Manufacturing concerns. 
Re Insolvent Hst., 44 Pa. Super. 640; 
In re Regent’s Canal Ironworks Co., 3 
Ch. D. 411. (3) Newspaper. Stevens 
v. Evening Courier, 31 Ida. 710, 175 P 
964. (4) Lumber company. Craver v. 
Greer, 107 Tex. 356, 179 SW 862. (5) 
Hospital. U. S. Investment Corp. v. 
Portland Hospital, 40 Or. 523, 64 P 
644, 67 P 194, 56 LRA 627._ (6) Ice 
plant. Van Valkenburgh v. Ford, 
(Tex, Civ.’ A.) 207 SW -405 — [aff 
(Commn, A.) 228 SW 194]. (7) Ship. 
The Wabash, 279 Fed. 921; Moore v. 
Lincoln Park, etc., Co., 196 Pa. 519, 46 
A 857. (8) Garbage disposal company. 
American Engineering Co. v. Metro- 
politan By-Products Co., 280 Fed. 677. 
(9) Amusement park and resort hotel. 
Raht-v. Attrill, 106 N. Y. 423, 13 NE 
282, 60 AmR 456, 20 AbbNCas 26. (10) 
Irrigation company. Belknap Savy. 
Bank v. Lamar Land, etc., Co., (Colo.) 
64 P 210, 28 Colo. 326, 64 P 212. 


32. U. S.—American Engineering 
Co. v. Metropolitan By-Products Co., 
280 Fed. 677. 

Colo.—International Trust Co. v. 
United Coal Co., 27 Colo. 246, 60 P 621, 
83 AmSR 59. 

Ida.—Dalliba v. Winschell, 11 Ida. 
364, 82 P 107, 114 AmSR 267. 

Ky.—Freeman v. Craft, 220 Ky. 15, 
294 SW 822. 

N. J.—Lockport Felt Co. v. United 
Box Board, etc., Co., 74 N. J. Eq. 686, 
70 A 980. 

N. Y.—Raht v. Attrill, 106 N. Y. 423, 
ze NE 282, 60 AmSR 456, 20 AbbNCas 

Or.—Stacy v. McNicholas, 76 Or. 
167, 144 P 96, 148 P 67. 

Pa.—Moore v. Lincoln Park, etc., 
Co., 196 Pa. 519, 46 A 857; Re Insol- 
vent Hst., 44 Pa. Super. 640. 

Tex.—Craver v. Greer, 107 Tex. 356, 
179 SW 862 [answering cert questions 
(Civ. A.) 178 SW 699, and answer to 
cert questions conformed to (Civ. A.) 
182 SW 368]. 

Wyo.—Laramie First Nat. Bank v. 
Cook, 12 Wyo. 492, 76 P 674, 78 P 1083. 

Eng.—In re Regent’s Canal Iron- 
works Co., 3 Ch. D. 411. 

[a] Receivership in aid of execu- 
tion, under Rev. St. (1899) §§ 3932- 


[53 C.J.]. 259 


corporations are followed.®? 


[§ 431] cee. Construction Projects. 
over preéxisting liens exists in favor of the credi- 
tors who have contributed to the completion of a 
construction project which comprises the fund in 
the hands of the receiver, and which without com- 
pletion is of little or no value.*°® 
ority is not properly allowable to debts incurred for 
the completion of an unfinished railroad,*? except 
when consent thereto is given by all whose lens are 
to be affected by the construction debt,*? but elaims 
for its construction to the point necessary in order 
that it can be put into operation as a going concern 


A priority 


However, such pri- 


As to any fund brought into the 


hands of a receiver by reason of the completion of 
construction contracts, those contributing materials 
and supplies to the completion without which the 
fund would not be realized are entitled, together with 
the expenses of the receivership and the costs of 
court incident to the performance of the contracts, 
to a priority over prior lienors.#* 


3957, is to be governed particularly by 
this rule. Laramie First Nat. Bank v. 
Cook, 12 Wyo. 492, 76 P’ 674, 78 P 1088. 


33. Consent of lienor as affecting 
priority of receiver’s expenses see su- 
pra § 425. 


34. Estoppel of lienor to deny pri- 
ority of receiver’s expenses see supra 


§ 426 

35. Stacy v. McNicholas, 76 Or. 167, 
144 P 96,148 P 67, 71 [cit Cyc]. 

36. Stacy v. McNicholas, 76 Or. 167, 
144 P 96, 148 P 67. 


Effect of diversion of income on pri- 
ority generally see infra § 447. 


37. Knickerbocker Trust Co. v. 
ae Phosphate Co., 62 Fla. 519, 


38. Stacy v. McNicholas, 76 Or. 167, 
144 P2965. 248 Pier tl fe1tiCyel. 
39. Van Valkenburgh vy. 
(Tex. Civ. A.) 207 SW _ 405 

(Commn. A.) 228 SW 194]. 


[a] Rule applied.—The expenses 
of the operation of a concern mainly 
engaged in the ice business, but inci- 
dentally operating a light plant, are 
to be ranked as to priority by the 
rules governing private enterprises. 
Van Valkénburgh v. Ford, (Tex. Civ. 
A.) 207 SW 740 [aff (Commn. A.) 228 
SW 194]. 

40. Pittsburgh Plate Glass Co. v. 
Kransz, 291 Ill. 84, 125 NE 730; A®tna 
Trust, etc., Co. v. Nackenhorst, 188 
Ind. 621, 122 NE 421, 123 NE 353, 125 
NE 213; Guimarin v. Southern Life, 
etc., Co., 100 S. C. 12, 84 SE 298. 

[a] Unfinished apartment house.— 


Pittsburgh Plate Glass Co. v. Kransz, 
291 Ill. 84, 125 NE 730. 


[b] Sewer project.—A4tna Trust, 
etc., Co. v. Nackenhorst, 188 Ind. 621, 
122 NE 421, 123 NE 358, 125 NE 213. 

41. Meyer v. Johnston, 53 Ala. 237. 

42. Rutherford v. Pennsylvania 
Midland R. Co., 178 Pa. 38, 35.A 926. 

43. Meyer v. Johnston, 53 Ala. 
237; Hale v. Nashua, etc., R. Co., 60 
NG Ei aeso3. / 


Ford, 
Laff 


44. Kennedy v. Ellis, 10 OhNPNS 
141. 
[a] Rule applied.—Where a con- 


struction company prior to receiver- 
ship had contracted to erect a certain 
building, and part of the payment was 
to be withheld until the completion, 
and where, at the time of the receiv- 
er’s appointment, the building had 
progressed substantially toward com- 
pletion and those contributing to the 
construction theretofore had duly es- 
tablished statutory liens thereon, and 


960 [53 C.J.] 


[§ 432] (2) Claims Entitled to Preference—(a) 
In General. A claim arising during the conduct of 
the receivership will not be accorded a priority or 
preference over other claims unless such action is nec- 
essary and proper,‘® and parties interested, such as 
mortgagees and lienholders, are entitled to contest 
the priority of any particular allowance on the ques- 
tion of its necessity and propriety. 
shown to have been improvidently incurred are enti- 
tled to no preference over liens,*? and, if there is no 
indication that items allowed by a referee were nec- 
essary expenses, they are not accorded priority.*® 


where the receiver, with the aid of 
materials and services extended on 
credit, finished the’ building, the sum 
reserved for payment until completion 
and then paid over is to be divided 
between claimants whose services 
and materials were advanced to as- 
sist in the completion after the re- 
ceivership, and the expenses connect- 
ed with the receivership until such 
elasses of claims are settled in full 
before anything is available for the 
prior lienors. Kennedy v. Ellis, 10 Oh 
NPNS 141. 


45. See cases infra this section; 
and §§ 433-444. 


[a] ‘Test of necessity.—Where the 
money for administration, operation, 
or preservation can be obtained with- 
out making the claim therefor a pref- 
erence over other claims, priority will 
not be accorded to it on the ground of 
necessity. Mercantile Trust Co. v. 
Tennessee Cent. R. Co., 291 Fed. 462. 


Priority between claims generally 
see supra § 446. 


46. Union Trust Co. v. illinois Mid- 
land R. Co., 117 U. S. 484, 6 SCt 809, 29 
L. ed. 963; Mercantile Trust Co. v. 
Tennessee Cent. R. Co., 291 Fed. 462; 
Thornton v. Highland Ave., etc, R. 
Co., 94 Ata. 353, 10 S 442; Meyer v. 
Johnston, 53 Ala. 237; Continental, 
ete., Bank v. Muscatine, etc., R. Co., 
203 Iowa 579, 210 NW 787; Van Val- 
kenburgh v. Ford, (Tex. Civ. A.) 207 
SW 405 [aff (Commn. A.) 228 SW 
194]; International, etc, R. Co. v. 
Coolidge, 26 Tex. Civ. A. 595, 62 SW 
1097 [app dism 95 Tex. 92, 65 SW 181]. 


Procedure for allowing claims as 
papense of receiver see infra §§ 607— 
Ov. 


47. Union Trust Co. v. Illinois Mid- 
land R. Co., 117 U. S. 434, 6 SCt 809, 
29 L. ed. 963; Mercantile Trust Co. v. 
Tennessee Cent. R. Co., 291 Fed. 462; 
Van Valkenburgh v. Ford, (Tex. Civ. 
A.) 207 SW 405 [aff (Commn. A.) 228 
SW 194]; International, etc., R. Co. v. 
Coolidge, 26 Tex. Civ. A. 595, 62 SW 
1097 [app dism 95 Tex. 92, 65 SW 181]. 


48. Metropolitan Trust Co. -v. Tona- 
wanda Valley, etc., R. Co., 103 N. Y. 
245, 8 NE 488. 


49. Hendrie, etc., Mfg. Co. v. Parry, 
37 Colo. 359, 86 P1138; Luzerne County 
Trust Co. v. Lucerne County Brewing 
Co, 21) Pa. Dist. 362. 


Power of receiver to: 

Contract indebtedness see supra 8§ 
196-207. 

Issue receiver’s certificates see supra 
§§ 227-239. 


50. ‘J S.—Petersburg Sav., etc., Co. 
v. Dellatorre, 70 Fed. 643, 17 CCA 310. 


i v. Carroll, 56 Ala, 


Ill.— Knickerbocker vy. ‘McKindley 
Coal, etc., Co., 172 Ill. 535, 50 NE 330, 
64 AmSR 54. 


Iowa.—St. Paul Title Ins., etc., Co. 
v. Diagonal Coal Co., 95 Iowa 551, 64 
NW 606. 


La.—City Item Co-op. Printing Co. 


RECEIVERS 


sue.*9 


— oat xpenves 


v. Phoenix Furniture Concern, 108 La. 
258, 32 S 469. 


N. J.—Seidler v. Branford Restau- 
rant, 97 N. J. Eq. 153, 127 A 36 [aff 
97 N. Ue Bal 531, 128 A 166)5 Mem- 
beck v. Jarvis Terminal Cold Storage 
Co., 68 N. J. Eq. 352, 59 A 565; Ness- 
ler v. Industrial Land Dey. Co., 65 N. 
J. Hq. 491, 56 .A T11 [rev on other 
grounds 70 N. J. Hq. 804, 64 A 109]. 


N. Y.—In re Atlas Iron Constr. Co., 
19 App. Div. 415, 46 NYS 467; Hop- 
fensack v. Hopfensack, 9 Daly 457, 61 


HowPr 698; Smith v. Adlerman, 105 
Mise, 223, 172 NYS 682. 

N. C.—Wilson Cotton Mills v. C. C. 
Randleman Cotton Mills, 115 N. C. 
475, 20 SE 770. 

Or.—Stacy v. McNicholas, 76 Or. 


167, 144°P 96, 148 P 67; U. S. Invest- 
ment Corp. v. Portland Hospital, 40 
ne 523, 64 P 644, 67 P 194, 56 LRA 
627. 


Pa.—Bauer v. Wilkes-Barre Light 
Co., 274 Pa. 165, 117 A 920, 24 ALR 
117i [quot Cyc]. 


Tex.—Hspuela Land, ete., Co. v. 
Bindle, 11 Tex. Civ. A. 262, 32 SW 582. 


Va.—Jackson Coal, etc., Co. v. Phil- 
lips Line, 114 Va. 40, 75 SE 681, 


Wash.—State v. Lincoln Super. Ct., 
146 Wash. 679, 264 P 988; Campbell 
v. Nichols, 145 Wash. 614, 261 P 408 
[eit -Cye}. 


Eng.—Batten v. Wedgwood Coal, 
eter uo s Chay siliic 


[a] “Court costs of the suit.”— 
A statute making money coming to 
the hands of a receiver first applica- 
ble to the payment of court costs of 
the suit (Sayles Civ. St. Annot. Suppl. 
art 1466) includes the receiver’s fees, 
such fees being covered by the lan- 
guage used. Hspuela Land, etc., Co. 
age le, 11 Tex, Civ. A. 262, 32) Sw 


51. U. S.—Piedmont Coup: v. 
Gainesville, etc., R. Co., 30 F. (2d) 525; 
The President Arthur, 15 F. (2d) 94; 


Petersburg Sav., etc., Co. v. Dellatorre, 
710 Wed, 643, 17 CCA 310. 


ag v. Carroll, 56 Ala. 


Fla.— Knickerbocker Trust Co. v. 
Grey Bay Phosphate Co., 62 Fla. 519, 
56 699. 


Ill.— Knickerbocker v. McKindley 
Coal, etc., Co., 172 Ill. 585, 50 NE 330, 
64 AmSR 54. 


Ind.—AStna Trust, ete., Co. v. Nack- 
enhorst, 188 Ind. 621, 122 NE 421, 123 
NE 353), 126 INE) 213. 


Iowa.—Gallagher v. Gingrich, 
Iowa 237, 74 NW 763; 
Ins; ete.) Co. vy. Wiagonal CoaleGo., 
95 lowa 551, 64 NW 606. 


La.—In re Pleasant Hill Lumber 
Co., 126 La. 743, 52 S 1010; City Item 
Co-op. Printing Co. vy. Phenix Furni- 
ture Concern, 108 La. 258, 32 S 469; 
Standard Cotton Seed Oil Co. v. Bx- 
ees Javcvaumubares (Coys MOR Ibe, eh Be SS 
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[§§ 432-433 


Priority cannot be given to debts incurred for pur- 
poses which the receiver has not, by an appropriate’ 
order of the court, the power and authority to pur- 


[§ 433] (b) Receiver’s Compensation. The nec- 
essary and proper compensation of a receiver is part 
of the costs of receivership®® and entitled to the pri- 
ority accorded to claims in that category.°? 
part of the receiver’s compensation, however, as rep- 
resents his services in managing and operating the 
business is entitled only to such preference in pay- 
ment against lienors and mortgagees as any other 


Such 


Md.—Frock vy. Columbian Constr. 
Co., 142 Md. 413, 121 A 366. 


Mass.—Turner vy. State Wharf, etc., 
Co., 263 Mass. 92, 160 NE 542. 


N. J.—Bankers’ Trust Co. v. Max- 
son, 100 N. J. Eq. 1, 134 A 875; Seidler 
vw, Brantord Restauranti2o7 Ny Js a. 
Ths E27 Aly 3G. {auth Ot eNews de MEIC eels 
128 A 166]; Conover v. West Jersey 
Mortg. Co., 96 N. J. Eq. 441, 126 A 
855; Lembeck vy. Jarvis Terminal Cold 
Storage Co., 68 N. J. Eq. 352, 59 A 565; 
Nessler v. Industrial Land Dev. Co., 
65-Ne wd. Eo: 491) S60 A 71 reson 
eee grounds 70 N. J. Eq. 804, 64 A 

09]. 


N. M.—Maxwell Lumber Co. v. Con- 
nelly, 287 P 64. 


IN. Y.—In re Atlas Iren/Constr.5Co:, 
19 App. Div. 415, 46 NYS 467; Hop- 
fensack v. Hopfensack, 9 Daly 457, 61 
HowPr 498; Smith v. Adlerman, 105 
Mise. 223, 172 NYS 682. 


N. C.—Wilson Cotton Mills v. C. C. 
Randleman Cotton Mills, 115 N. C. 
475, 20 SE 770 


N. D.—Cutter v. Pollock, 7 N. D. 
631, 76 NW 235. 


Or.—Stacy v. McNicholas, 
167, 144 P 96, 148 P 67. 

Pa.—Bauer v. Wilkes-Barre Light 
Co., 274 Pa..165, 117 A 920, 24 ALR 
1171 [quot Cyc]. 

R. I.—Rhode Island Hospital Trust 
€o...v, S. H.. Greene, ete. Corp: 146 
A 765 [rearg den 147 A 425]. 


S. C.—Friedheim vy. Crescent Cotton 
Mills, 64 8. C. 277, 42 SH 119. 


U6, TOR: 


Tex.—Espuela Land, ete. Co. v. 
Bindle, 11, Dex, (Civ. Al 262, 32. Siw 
582. 


Va.—QJackson Coal, ete., Co. v. Phil- 
lips Line, 114 Va. 40, 75 SE 681; Karn 
poner tron Cor, 86 Va. 754, 1 Sis 


Wash.—State v. Lincoln County Su- 
per. Court, 146 Wash. 679, 264 P 988; 
Campbell v. Nichols, 145 Wash. 614, 
261 P 408 [cit Cyc]. 


W. Va.—Hulings y. Jones, 
Va, 696, 60 SE 874. 


Eng.—Batten v. Wedgwood Coal, 
ORE Con; CRIs Ay, Sakis 


Fen Sonesta v. Nissen, 1 OntWR 

[a] Defenses.—It is no defense to 
the priority of a receiver’s compen- 
sation (1) that the receiver did not 
act wisely (Jackson Coal, ete. Co. 
v. Phillips Line, 114 Va. 40, 75 SE 
681), (2) or that he failed to make 
certain reports reyuired of him by 
the court where no bad faith appears 
(Jackson Coal, ete., Co. v. Phillips 
Line, supra). 


[b] Fees of deceased receiver are 
a first lien upon the funds in the 
hands of a subsequent receiver, and 
are entitled to priority over every- 
thing but taxes and necessary current 
operating expenses. Linch v. Guar- 
anty Trust Co., 180 App. Div. 882, 
167 NYS 34. 


63 W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 433-435] 


item of operating expenses would be.°? 
tion of the receiver for services in saving the prop- 
erty from destruction is a part of the expense of 
preservation,°* and entitled to the priority accorded 
There is authority to the 
effect that a receiver’s compensation is the first charge 
on the property to be paid, although it takes all.®® 


Court costs with respect to 
proceedings relating to a receivership are treated as 
expenses of administration®® and are entitled to pri- 
ority in accordance with the rules governing that 
The costs of the opposition to a 
receivership by a company may be given such pri- 


to claims in that class. oe 


[§ 484] (c) Costs. 


class of claims.®* 


52. Mountain City Motor Co. v. 
Mountain City Motor Co., 221 Ky. 579, 
299 SW 189. 


oer Lurper “ve. UState “Wharf, 
Co., 263 Mass. 92, 160 NE 542. 


54, Central Trust, etc., Co. v. Ches- 
ter County Electric Co., 9 Del. Ch. 
247, 80 A 801; Gillam v. Nussbaum, 
95 Ill. A. 277; Turner v. State Wharf, 
ete.,.Co., 263 Mass. 92, 160 NE 542; 
Bartlett Frazier Co. v. Humiston, etc., 
Co., 173 Minn. 10, 216 NW 252. 


55. Beckwith v. Carroll, 56 Ala. 12; 
Batten v. Wedgwood Coal, etc., Co., 
PRS KO aes DN Bia liylr 


56. Piedmont Corp. v. Gainesville, 
ete.,, Ri Co.,. 30 EH. (2d), 525; MeLane 
v. Placerville, ete. R. Co., 66 Cal. 
606, 6 P 748; Pennsylvania Engineer- 
ing Works v. New Castle Stamping 
CoO 2o oneal el Say LO SIeAr 2b ee. In 
re! Wrexham, ‘ete.9 RR. Cos (2900) 1 
Ch, 261 [mod 68 L. J. Ch. 115] (un- 
der Railway Companies Act (1867) § 
4, costs of certain proceedings were 
not entitled to priority as “outgoings 
in respect of the undertaking” al- 
though they were preferred as to such 
mortgagees as participated in the 
proceedings). 

[a] Costs of appeal.—Pennsylva- 
nia Engineering Works v. New Castle 
Stamping Co., 359 Pa. 378, 103 Ay 205. 

[b] Expense of audit.—Pennsylva- 


nia Engineering Works v. New Castle 
Stampmsg Co., 259 Pa. 378, 103 A 215. 


etc., 


Bre ABE S.—Piedmont Corp.  v. 
Gainesville, ete, R. Co., 30 F. (2d) 
525. 

Cal.—_McLane v. Placerville, étc., 


RCo, 66 Cal. 606, 6 P7438. 


Ga.—Stewart v. McDonald, 147 Ga. 
15S, 9a) 5) 66. 
ETON 


Ill.—Gillam v. Nussbaum, 
INS PAM 

Ind.—4tna Trust, ete., Co. v. Nack- 
enhorst, 188 Ind. 621, 122 NH 421, 123 
NE! 3538, 125 NE 2138. ‘ 

Iowa.—St. Paul Title Ins., ete., Co. 
v. Diagonal Coal Co., 95 Iowa 551, 64 
NW 606. 


v. Excelsior Refining Co., 108 La. 74, 
32S 22]. 

N. J.—Bankers Trust Co. v. Max- 
son, 100 N. J. Hg. 1, 1384 A 875; Lem- 
beck vy. Jarvis Terminal Cold Storage 
Co., 68 N. J. Ha. 352, 59 A 565. 

Pa.—Pennsylvania Engineering 
Works v. New Castle Stamping Co., 
PAs) APIA BASE. IN ORy Nealon 

Porto Rico.—Porto Rico Co, v. Al- 
sop, 1 Porto Rico Fed. 337. 

S. C.—Friedheim v. Crescent Cot- 
ton Mills, 64 S. C. 277, 42 SE 119. 

Tex.—Ellis v. Vernon Ice, Ae Cox; 
86 Tex. 109, 28 SW 858. 

Va.—Karn v. Rorer Iron Co., 86 Va. 
754, 11 SH 431. 

Wash.—State v. Lincoln County Su- 
yer. Ct., 146 Wash. 679, 264 P 988. 

[a] Costs taxed against fund in an 
unsuccessful contest with a creditor 
have been awarded a privilege over 


RECEIVERS 


Compensa- , ority.®§ 


costs.°? 


the claims of ordinary creditors. 
Standard Cotton Seed Oil Co. v. Ex- 
celsior Refining Co., 108 La. 74, 32 S 
aa, 


[b] Special master’s compensa- 
tion.— Piedmont Corp. v. Gainesville, 
ete; GRE Corn 30 ME Cd), 6253 Porto 


Rico Co. v. Alsop, 1 Porto Rico Fed. 


337; Ellis v. Vernon Ice, etc., Co., 86 
Tex. 109, 23 SW 858; Karn v. Rorer 
Iron Co., 86 Va. 754, 11 SE 431. 


58. Louque v. Hercules Oil Co., 170 
la, 355,127 S866: 


59. Columbian Ins. Co. v. Stevens, 
87 N. Y. 536; Camp v. Niagara Bank, 
2 Paige (N. Y.) PLSOR 


[a] Rule applied.—Such of the 
costs of a suit, commenced by a cor- 
poration but continued by its receiv- 
ers after their appointment, as were 
incurred before the receivership are 
equally entitled with those incurred 
after the receivership to preference 
and payment from the funds in the 
receiver’s hands, after nonsuit en- 
tered in the cause. Camp v. Niagara 
Bank, 2 Paige (N. Y.) 283. 


[b] Defenses.—It is no defense 
that the creditors have not been heard 
as to the propriety or necessity of 
conducting the litigation in which 
costs are awarded, for, if improper, 
they can be heard before final settle- 
ment and the receiver be made to 
stand the burden personally. Colum- 
bian Ins. Co. v. Stevens, 37 N. Y. 536. 

60. Williams vy. Groat, 73 Fed. 59. 

[a] Rule applied.—A judgment 
rendered against a partnership after 
the appointment of a receiver of its 
property, for costs of a suit in which 
it was an unsuccessful plaintiff, such 
costs having been mainly incurred 
prior to the receivership, is not to be 
regarded as a preferred claim merely 
because, if the judgment had been for 
plaintiffs, the creditors would have 
had the” benefit of it. Williams v. 
Groat, 73 Hed. 59. 


61. U. S.—Petersburg Sav., ete.. 
Co. v. Dellatorre, 70 Fed. 643, 17 CCA 
310. 


Cal.—McLane v. Placerville, etce., R. 
Co., 66 Cal. 606, 6 P 748. 


Iowa.—St. Paul Title Ins. etc., Co. 
v. Diagonal Coal Co., 95 Iowa 551, 64 
NW 606. 

Ky.—Fidelity, ete. Trust Co. v. 
Grommes, 186 Ky. 345, 216 SW 1078. 


Mo.—State v. Active Bldg., ete., 
Assoc., 102 Mo.. A. 675, 77 SW 171. 


N. J—Lembeck v. Jarvis Terminal 
Cold Storage Co., 68 N. J. Eq. 362, 


59 A. 565. 
N. M.—Maxwell Lumber Co. v. Con- 
nelly, 287 P 64. 


N. Y¥.—Smith v. Adlerman, 105 Misc. 
223, 172 NYS 682. 


Pa.—Pennsylvania Engineering 


Works v. New Castle Stamping Co., 
259 Pa. 378, 103 A 215. 
Via Jackson |Coal,, ete; iC0.. aay. 


Phillips Line, 114 Va. 40, 75 SE 601. 


Wash.—State v. Lincoln County Su- 
per. Ct., 146 Wash. 679, 264 P 988; 


[53 C.J.] 261 


The court costs of an action commenced 
or continued by a receiver as plaintiff, upon a de- 
cision for defendant, are entitled to priority as an 
expense of the administration.°°® 
incurred while the action is being prosecuted for the 
benefit of the creditors, or where it was in fact for 
their benefit, that are entitled to a preference.°°® 


[§ 435] (d) Attorney’s Fees. 
receiver’s attorney for such compensation as is prop- 
erly due him ranks as part of the costs of the re- 
ceivership,®! and is entitled to preference to such 
extent and under such circumstances as the other 
However, a court can only tax as part of 


But it is only costs 


The claim of the 


Campbell v. Nichols, 
261 P 408. 


W. Va.—City Bank v. Bryan, 76 W. 
Va. 481, 86 SE 8, LRA1915F 1219; 
Hulings v. Jones, 63 W. Va. 696, 60 
SE 874. 


See In re Wrexham, 
(US00T) ECheeziot simode Sala romne las 
115] (under Railway Companies Act 
[1867] § 4, attorney’s fees in certain 
pr oceedings were not entitled to prior- 
ity as “outgoings in respect of the 
undertaking” although they were pre- 
ferred to such mortgagees as partici- 
pated in the proceedings). 


[a] Unsuccessful prosecution of 
appeal by the receiver without obtain- 
ing an order of the court directing 
such appeal does not entitle the at- 
torney conducting the appeal to al- 
lowance or preference for such claim 
as a proper expense of the receiver- 
ship. Smith v. Adlerman, 105 Misc. 
223, 172 NYS 682. 


GER TUE S.—Piedmont De Ve 
Gainesville, ete, R. Co., 30 EY (2d) 
525; The President Arthur, 15 . (2d) 
94; Petersburg Sav., etc., Co. v. Della- 
torre, 70 Hed. %643,.17 CCA 310; Bay- 
liss v. Lafayette, ete, R. Co, 2 
Cas. No, 1,141, 9 Biss. 90. 


Cal.— McLane v. Placerville, ete., R. 
Co. 6G6\Cal, 606, 6 748; 


Iowa.—St. Paul Title Ins., etc., Co. 
v. Diagonal Coal Co., 95 Iowa 551, 64 
NW 606. 


Ky.—Fidelity, ete, Trust Cho. v. 
Grommes, 186 Ky. 345, 216 SW 1078. 


La.—In re Pleasant Hill Lumber 
Co., 126 La. 748, 52 S 1010; City Item 
Co-op. Printing Co. v. Phoenix Fur- 
niture Concern, 108 La. 258, 32 S 469; 
Standard Cotton Seed Oil Co. v._ Ex- 
108 La. 74, 32 S 


145 Wash. 614, 


GUGrs I) COs, 


celsior Refining Co., 
221. 


Mass.—Turner v. State Wharf, etc., 
Co., 263 Mass. 92, 160 NE 542. 


Mo.—State v. Active Bldg.; ete., As- 
soc., 102. Mo, A. 675,277 SMW) 7d. 


N. J.—Conover v. West Jersey 
Mortg. Co., 96 N. J. Hq. 441, 126 A 855. 


N. M.—Maxwell Lumber 
Connelly, 287 P 64. 


(com ee v. Wilkes-Barre Light 

274 Pa, 165; 2a Al 91205 24a A eee 

Pennsylvania Engineering 

Works v. New Castle Stamping Co., 
PADI AEE Sx ley IU SIs Waly S25 55 


R. I.—Rhode Island Hospital Trust 
Co. v. S. H. Greene, ete., Corp., 146 A. 
765 [rearg den 147 A 425]. 


S. C.—Friedheim v. Crescent City 
Cotton Mill, 64°S. C. 277, 42 SE 119. 


Va.—ZJackson Coal, ete., Co. v. Phil- 
lips Line, 114 Va. 40, 75 SE 681. 


Wash.—State v. Lincoln Superior 
Ct., 146 Wash. 679, 264 P 988; Camp- 
paul v. Nichols, 145 Wash. 614, 261 P 
408. 


W. Va.—City Bank v. Bryan, 76 W. 
Va. 481, LRA1I915F 1219; :Hulings v. 
Jones, 63 W. Va. 696, 60 SH 874. 
FA i ke a v. Nissen, 1 OntWR 


COnanvs 


262° (53. C.0.] 


the costs of the receivership such attorney’s fees as 
are for services rendered to the receiver of that 
When the claim for attorney’s compensa- 
tion relates to compensation for services in the op- 
eration and management of the business, such a claim 
is subject to the usual rules as to priorities applica- 
The services of a re- 
ceiver’s attorney in preventing the loss and destruc- 
tion of the plant must be paid for on the basis of 
an expense of preservation and protection of the 
property with the preferences proper to such claims.®® 
The same priority is given to attorney’s fees for col- 
lection as to rent when a clause in a lease adopted 
by the receiver provides that, in the event of a suit 
to collect the rent, attorney’s fees shall be allowed 
for collection to the lessor’s attorney.°® 
torney of a corporation is not by law entitled to a 


court.®° 


ble to operating expenses.°* 


[a] Services of counsel as labor.— 
A court order conditioning the ap- 
pointment of a receiver upon the giv- 
ing of paramount priority in payment 
to labor costs during the receivership 
is broad enough to include at least 
many of the services of counsel, the 
term “labor” not referring exclusive- 
ly to physical labor. Bayliss v. La- 
fayette, ete, R. Co., 2 F. Cas. No. 1,- 
141, 9 Biss. 90. 

[b] Limitation of _rule.—Attor- 
ney’s fees are not entitled to prefer- 
ence over the lien of a creditor when 
_there is no general fund available, 
the only property being that on which 
such lien exists, and the efforts of 
the attorneys ‘have been confined to 
resistance to the lienor’s claim and to 
his attempts to enforce it. New Cas- 
tle Northern R. Co. v. Simpson, 26 
Meda 1'3:3:.: 


63. American L. & T. Co. v. South 
_ Atlantic, etc., R. Co., 81 Fed. 62; Lem- 
beck v. Jarvis Terminal Cold Storage 
Co., 68 N. J. Hq. 352,59 A 565; Crosby 
v. Morristown, etc., R. Co., (Tenn. 
Ch.) 42 SW 507; City Bank v. Bryan, 
76 W. Va. 481, 86 SE 8, LRA1915F 
1219. 


{a] Rule applied.—The fees of at- 
torneys acting for a receiver of a 
state court are not chargeable as a 
prior lien on the property when in 
the hands of a receiver appointed by 
a federal court in an entirely inde- 
pendent suit. American L. & T. Co. 
v. South Atlantic, etce., R. Co., 81 Fed. 
62 


[b] Where order appointing fed- 
eral court receiver is inoperative be- 
cause a state court had already ac- 
quired jurisdiction of the property, an 
attorney employed by the federal 
court cannot claim priority over gen- 
eral creditors as the principle con- 
cerning de facto officers does not ap- 
ply. Crosby v. Morristown, etc., R. 
Co., (Tenn. ‘Ch. A.) 42 SW 507. 


64. Mountain City Motor Co. v. 
Mountain City Motor Co., 221 Ky. 579, 
299 SW 189. 


GoaeCentral” Trust, etc... Co... ve 
Chester County Electric Co., 9 Del. 
Ch. 247, 80 A 801; Turner v. State 
Wharf, etc., Co., 263 Mass. 92, 160 NE 
542; Matter of New Paltz, etc., R. Co., 
27 Mise. 451, 59 NYS 247 [aff 42 App. 
Div. 622, 59 NYS 1111]. 


66. City Item Co-op. Printing Co. 
v. Phenix Furniture Concern, 108 La. 
258, 32 S 469. 


Priority of rentals see infra § 436. 


67. Louisiana Oil Exporting Co. v. 
Rubens Refining Co., 156 La. 297, 
oo. 


68. Culhane vy. Anderson, 17 F, 


(2d) 559; Lougue v. Hercules OUil Co., 
170 La. 355, 127 S 866; Goodyear Tire, 


RECEIVERS 


The at- 


etc., Co. v. United Motor Car, etc., Co., 
89 N. J. Eq. 108, 103 A 471; Barnes 
v. Newcomb, 89 N. Y. 108. See At- 
kinson v. Aldrich-Clisbee Co., 248 Fed. 
134 (services of corporation’s attor- 
neys were not expenses of receiver- 
ship, but expenses of corporation, and 
ranked for distribution as such); Peo. 
v. Commercial Alliance L. Ins. Co., 
148 N. Y. 563, 42 NE 1044 (attorneys’ 
compensation is not entitled to al- 
lowance and preference out of estate 
in receivership where the attorneys’ 
services in resisting application for 
receivership were in good faith, but 
the officers of the corporation em- 
ploying them acted fraudulently and 
dishonestly). 


[a] Reason for rule.—Such coun- 
sel fees are in the nature of expenses 
incurred by the corporation and its 
trustees in the protection and preser- 
vation of the trust which they repre- 
sent. Goodyear Tire, etc., Co. v. Unit- 
ed Motor Car, etc., Co., 89 N. J. Ha. 
£08, 9103 As4a71: 


[b] Such allowance is discretion- 
ary with the court which may accord 
priority for so much of the attor- 
ney’s services as it considers incurred 
in good faith by the corporate officers 
for the protection and benefit of those 
interested in its preservation and con- 
ater Barnes vy. Newcomb, 89 N. 

TOSS : 


Beer Culhane v. Anderson, 17 F. (2d) 


70. Culhane v. Anderson, supra. 

71. U. S.—Central Trust Co. v. 
Continental Trust Co., 86 Fed. 517, 
30 CCA 235. But see Lockport Felt 
Co. v. United Box Board, etc., Co., 182 
Fed. 328 (a claim for water rent, the 
property not being dependent on the 
water supplied for fire protection, the 
receivers not having availed them- 
selves of the right to use the water 
and the property being sold without 
that right, cannot be treated as an 
expense of the receivership, so as to 
give it priority over a mortgage). 

Il1.—Link Belt Mach. Co. vy. Hughes, 
62 Ill. A. 318 [aff 174 Ill. 155, 51 NE 


179]; Filkins v. Adams, 60 Ill. A. 
410; Spencer v. World’s Columbian 
Exposition, 58 Ill. A. 637 [aff 163 


Ill. 117, 45 NE 250]. 


Mo.—Perrin, ete., Printing Co. v. 
Cook Hotel, etc., Co., 118 Mo. A. 44, 
95 SW 337. 


N. Y.—Peo. v. Universal 
Co., 30 Hun 142. 


Oh.—Andrews v. Beigel, 6 Oh. A. 
427; McIntosh Hardware Corp. v. 
Weis y,<22.Oh2 CirCts Nim sm ies 


Okl.—Renberg v. Thede, 132 Ok1, 
247, 270 P 62. 


Pa.—Sloan, ete., Co. v. Lyons Re- 


iL inst 


[§§ 435-436 


lien or privilege on the funds of the corporation for 
his services in consenting to the appointment of a 
receiver over the company.®? 


Opposition to receivership. The court may allow 
as a preferred claim reasonable compensation to coun- 
sel employed by a corporation to contest in good faith 
the appointment of a receiver over the company, al- 
though such opposition is unsuecessful,®* but such 
allowance and preference must usually find a basis 
in the acquirement or preservation of the property 
in receivership, or in some preéxisting hen or con- 
tract,°® and are seldom proper.‘ 

[§ 436] (e) Rental. 
erty for which the receivers are liable is regarded as 
an expense incident to the administration of the re- 
ceivership,’? and is to be accorded the rank and pref- 
erence in payment allowed to that class of claims.*? 


The rental of leased prop- 


fining Co., 290 Pa. 442, 139 A 133 
[quot Cyc]. 
72. U.S.—Central Trust Co. v. Con- 


petet Trust Co., 86 Fed. 517, 30 CCA 


Ill.— Link Belt Mach. Co. v. Hughes, 
62 Ill. A. 318 [aff 174 Ill. 155, 51 NE 
179]; Spencer v. World’s Columbian 
Exposition, 58 Ill. A. 637 [aff 163 Ill. 
147, 45 NW .250]. : 

La.—Nettles Grocery Co. v. Freder- 
ick 167 Ta.+359, 119 S_ 256. 


Mo.—Perrin, ete., Printing Co. v. 
Cook Hotel, etc., Co., 118 Mo. A. 44, 
93 SW 3837. 


N. J.—Hatch vy. Dervoort, 54 N. J. 
Eq. 511, 34 A 938. 


N. Y¥.—Schwartz v. Cahill, 220 N. Y. 
174, 115 NE 451; Peo. v. Universal L. 
Ins. Co., 30 Hun 142. 


Oh.—Andrews v. Beigel, 6 Oh. A. 
627; McIntosh Hardware Corp. v. 
Leisy, 22 Oh. Cir. Ct. N. S. 278. 


Okl.—Renberg v. Thede, 132 Ok). 
247, 270 P 62. 


Pa.—Sloan, etc., Co. v. Lyons Refin- 
ing Co,, 290 Pa. 442, 139 A 433 [quot 
Gye 

[a] Concession.—A concession to 
have a stand at a fair under which the 
concessionaire agrees to pay to the 
management a percentage of the re- 
ceipts is a claim superior to the rights 
of general creditors, when the court 
has ordered the receiver to take over 
the business of the concessionaire and 
operate it. Spencer v. World’s Colum- 
bian Exposition, 58 Ill. A. 637 [aff 163 


Til. 117, 45 NE 250]. 


[b] Term.—Act (1894) No. 128, 
providing that the rent for one year 
after: the failure of a lessee is ac- 
corded a privilege takes effect from 
the date of the effective receivership, 
and the rent for one year from the 
receiver’s actually taking charge rath- 
er than from the lessee’s insolvency 
or the receiver’s appointment, is to 
be accorded the statutory privilege. 
Nettles Grocery Co. vy. Frederick, 167 
La, 359, 119 S256. 


{c]_ Provision for acceleration of 
rent for unexpired term.—Under the 
act of July 1919 (Pub. L. 1029), giv- 
ing a landlord priority over general 
creditors to the amount due for rent 
at the time of insolvency or receiv- 
ership proceedings not exceeding one 
year, provisions of a lease by which 
the whole of the rent for the unex- 
pired term should become due on as- 
signment operated to give a prefer- 
ence, to the extent of one year’s rent, 
to a lessor upon the appointment of 
receiver even though prior thereto 
the rent was paid up in full. General 
Tire, etc., Co. v. General Tire, etc., 
Co., 93 Pa. Super. 173. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Thus, if the receiver takes and retains possession of 
the premises under an order by whose terms the land- 
lord is prevented from asserting his rights in the 
property, the claim of the latter is entitled to ee 
ing and priority as an expense of the receivership.*? 
It is no defense to a claim for a preference for rent 
of premises occupied by a receiver that the landlord 
has not demanded possession of the leased premises 
from the receiver when the latter has been ordered 
by the court to retain it;7* nor that the landlord 
would have been unable to put the property to any 
earning use had its possession been surrendered ;*° 
nor that the lease under which the rental accrues 
was not recorded;‘® nor that more property was 
taken possession of than was needed.7* No priority 
over mortgagees not assenting thereto is given to 
claims for the use of property if the receiver never 
accepts the lease and elects to surrender possession 
soon after entering upon the receivership within the 
time allowed him for making an election.’?® :Claims 
for property leased for use in the continued opera- 
tion of the business is entitled to such priority as is 
accorded to the receiver’s expenses of operation.”® 
However, claims for rent of property used by a re- 
ceiver, under an instrument in the form of a lease 
but in effect a sale, are not entitled to treatment as 
operating expenses nor to the priority accorded to 
that class of claims.*° 


Water lease reserving lien. Water rents, accorded 
73. Sloan, etc., Co. v. Lyons Re- 
fining Co., 290 Pa. 442, 139 A 133. 
[a] Rule applied.—A refinery hav- 
ing been occupied and used by a re- 


Hy (2d) V525e 


Se Ts. 4Cox 
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Mercantile Trust Co. v. 
Tennessee Cent. R. Co., 
Mercantile Trust Co. v. Farmers’ L. 
81 Fed. 254, 26 CCA 383 
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a lien by a lease never adopted although never dis- 
avowed by the receiver, are not entitled to priority, 
either as expenses of preservation or of administra- 
tion, where the water supply under the lease is nei- 
ther used by the receiver nor necessary for fire pro- 
tection,®! and whatever priority might be based upon 
the provisions for a lien existing in the lease is lost 
by a failure of the lessor to assert the lien claim sea- 
sonably as the rent accrues.®? 


[§ 437] (£) Repairs to Property. Such repairs 
as are necessary to put and keep the property in 
shape to be run as a going concern are entitled to 
priority as an expense of administration to such ex- 
tent and under such circumstances as other receiver- 
ship expenses.8? Claims for repairs on leased -prop- 
erty in accordance with a provision in the lease are 
entitled to such priority as the rentals reserved in the 
lease.§# 


[§ 438] (g) Extensions, Improvements, and Addi- 
tions. Any extraordinary claim incurred outside of 
the regular operation and maintenance of the busi- 
ness In receivership is not entitled to any priority to 
mortgages and liens as an operating expense.*> Thus 
expenses Incurred by a receiver for new construction 
are ordinarily not a proper item for preference 
as an operating expense of the receivership where 
there are existing claims of lienors or mortgagees in- 
volved,®® nor are claims for the improvement of an 
existing enterprise beyond what is necessary for its 


82. Lockport Felt Co. 
Box Board, ete., Co., 189 Fed. 767. 


83. U. S—Union Trust Co. v. Illi-. , 
nois Midland Co., 117 U. S.. 458, 


v. United 
291 Fed. 462; 


ceiver under an order enjoining the 
landlord from attempting to cancel 
the leases or take possession of the 
property until further order of court, 
whieh was not made, its owner was 
entitled to the payment of the rent 
from the time of the commencement 
of the receivership until its final 
termination in preference to those en- 
titled to priority among unsecured 
ereditors by statute. Sloan, etc., Co. 
v. Lyons Refining Co., 290 Pa. 442, 
139 A 133. 


[b] Acceptance of bill of sale sub- 
ject to landlord’s claim by the land- 
lord as purchaser does not cancel the 
claim for rent, the recital in the bill 
of sale not being a covenant by the 
purchaser to pay the rent and hence 
a cancellation when the landlord him- 
self was purchaser, but being de- 
signed only to give notice of the ex- 
isting situation. Schwartz y. Cahill, 
22 OmeNGe Koon eT 4a by ONG 4 5 


74, Central Trust Co. v. Continen- 
tal Trust Co., 86 Fed. 517, 30 CCA 
28:58 


75. Central Trust Co. v. Continen- 
tal Trust Co., Supra. 


76. \Perrin, -ete., 
Cook Hotel, ete., Co., 
93 SW 337. 


77. Kneeland v. American L. & T. 
Co, 136) UL SS. 895.10 SCt 9505-34 Tl. 
ed. 379; Mercantile Trust, ete., Co. 
v. Southern Iron Car Line, 113 Ala. 
543, 21 S 3738. 


78. ae ete, es L CON | Va tum -= 
phreys, 145 U.S. 82, PA SCE TSilene86 Li, 
ed. 632 [aff sub nom. Central Trust 
Co. v. Wabash, ete., R. Co., 34 Fed. 
259]. j 


Printing Co. v. 
118 Mo. A. 44, 


79. U. S.—Thomas y. Western Car 
Co}, 149 U. S. 95, 13 SCt 824, 37 L. ed. 
663. [aff 36 Fed. 808]; Kneeland vy. 
American L. & T. Co., 136 U. S. 89, 10 
Sct 950, 34 L. ed. 379; Miltenberger Va 
Logansport, etc., R. Co., 106 U. S. 286, 
1 SCt 140, 27 L. ed. 117; Piedmont 
Corp. Vv. Gainesville, ete., Re Co; +30) 


{certiorari den 168 U. S570 mem, 18 
SCt 944 mem, 42 L. ed. 1213 mem]; 
Savannah, etc., R. Co. v. Jacksonville, 
Ste, DRE Co., 79) Bed.) 35; 24, CCA 437. 


Ala.—Mercantile Trust, etc., Co. v. 
Southern Iron Car Line, 113 Ala. 543, 
21S 373. 


Ga.—Lane v. Macon, etc., R. Co., 96 
Ga. 630, 24 SE 157. 


La.—Nettles Grocery Co. v. Freder- 
ick, 167-La,. 359, 119 S 256. 


N.* Y:—Woodruff v. Erie, ete. R. 
Co., 93 N, Y. 609 [rev 25 Hun 246]. 


Pa.—Prenott v. Messenger Printing 
Co., 250 Pa. 406, 95 A 564. 


Tex.—St. Louis Union Trust Co. v. 
Texas Southern R. Co., 59 Tex. Civ. 
AL LST 126s SW. 29:6. 


Eng.—Re Hastern, etc., R. Co., 63 
L. T. Rep. N. S. 181, 604; Re Corn- 
ele Aner gis RevCome43nis Leekep: 
N. S. 5 


[a] Rent of terminal facilities.— 
Savannah, etc., R. Co. v. Jacksonville, 
etc., R. Co., 79 Fed. 35, 24 CCA 487. 


[b] Rent of telephone.—WNettles 
Grocery Co. v. Frederick, 167 La. 359, 
119. S 256. 

{[c] Payment of preéxisting obli- 
gations as condition to renewal of 
lease is in the nature of an additional 
rental exacted for the use of property 
and hence an operating expense. 
Mercantile Trust Co. v. Tennessee 
Cent. R. Co., 291 Fed. 462. 


80. Central -Trust Co. v. Wabash, 
etc., R. Co., 46 Fed. 26; Langdon v. 
Vermont, etc., R. Co., 54 Wt. 593; “Re 
Cornwall Minerals R. Co., 48 iyatanl 
Rep. N: S. 41. But see Re Eastern, 
ete., R. Co., 638 L: T. Rep. N. S., 604 
(car lease rentals designed as in- 
stallments on the price, with eventual 
transfer of title, were awarded prior- 
ity, over debentures, as operating ex- 
penses of railroad). 


81. Lockport Felt Co. v. United 
Box Board, etc., Co., 182 Fed. 328. 


SCt 809, 29 L. ed. 963. 


Ala.—Meyer v. Johnston, 
237. 


La.—In re Pleasant Hill Lumber 
Co.,) 126 La, 743, 52°S 1010. 


N. J.—Hoover y. Montclair, 
(Ole PAL ING, AL. DCE 


Tenn.—Crosby v. BEST ete., 
R._Co., (Ch;) 42 SW 507 


ong sGreenwood We 
3 L894] 2°Ch. 205. 


a Mercantile Trust, ete., Co 
Southern Iron Car Line, 113 ‘Ala. 543, 
21 S 373; St. Louis Union Trust Corw, 
Texas Southern R07 59 Pex tCingesS 
157, 126 SW 296. 


Priority of rentals see infra § 436. 


85. Standard Steel Works Co. v. 
Williams, 155 Ga. 177, 116°SE 636; 
Randolph v. Farmers’ L, & T. Co., 91 
Tex. 605, 43 SW 70; Van Valkenburgh 
v. Mord, (lex! Civ. A.) 2002S Wi405 
[aff (Commn, A.) 228 SW 194]; West- 
inghouse Hlectric Mfg. Co. v. Barre, 
etec., Tract., etc., Co., 98 Vt. 130, 126 
A 594. But see Bankers’ Trust Co. 
v. Maxson, 100 N. J. Eg. 1, 134 A 875 
(directing that the expenses incurred 
by a receiver of a hotel for better- 
ments to the property be paid as a 
lien prior to the claims of mortga- 
gees). 

86. Hand v. Savannah, etc., 
17 S. C. 219; Van Valkenburgh v. 
Ford, (Tex. Civ. A.) 207 SW 405 [aff 
(Commn, A.) 228 SW 194]; Westing- 
house Electric R. Co. v. Barre, etc., 
Tract, ete., Co., 98 Vt. 130,126. Ar 594: 


[a] Proportionate reimbursement. 
—One who makes a loan to a receiver 
for the construction of an extension, 
while not entitled to a priority for 
the amount of the loan, is entitled to 
share with the lienors holding mort- 
gages on previously completed parts 
of the property in the ratio that the 
value of what he has contributed to 
the total estate in the receiver’s hands 
bears to the whole value of such es- 


53 Ala. 


GUC are 


Riese IY, 


EE. Co; 
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preservation,’’ particularly in cases where the mort- 
gage by its terms extends to cover after-acquired 
property and render it subject to the mortgage.*® 
Necessary improvements may be allowed for by the 
court, howeyer, even in priority to mortgagees or 
lienors.*® 

[§ 439] (h) Loans to Receivership. Claims of 
those who advance money for the benefit of the trust 
which is intended and used for the administration 
of the receivership are entitled to be classed as ex- 
penses of the receivership and to an award of priority 
to the extent, and under the circumstances proper 
to that class of claims,®° and those who advance mon- 
ey for operation are entitled to priority to the ex- 
tent and under the circumstances applicable to the 
expenses of operation,®+ and similarly loans for the 
preservation of property are entitled to rank as to 
priority as expenses of preservation,®* but unauthor- 
ized loans to receivers, not directed by the court, are 
entitled to no preference.®? No priority is to be 
accorded to the claims arising on loans for purposes 
other than the necessary and proper expenses of 
receivership.°* Where a receiver personally ad- 
vances money under an order of the court for pay- 
ment of expenses which would, if asserted as claims, 
be preferred to the claims of lenors and mortgagees, 
the receiver’s right to reimbursement on advances 
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Hand v. Savannah, etc., R. Co.,| tions in advance of a portion of the] not do equity. 


[$§ 438-440 


thus used has a priority as great as that of the ex- 
penses to whose payment the money was devoted,°° 
but a receiver who pays personally claims against the 
receivership is not necessarily by that fact alone en- 
titled to the priority which claimants whom he has 
paid may have had.®® A receiver, upon satisfaction 
of judgment recovered against him personally for 
advances made to him as receiver, is entitled to be 
subrogated to the rights of the creditor whom he has 
paid.®’ Claims for money advanced to a receiver 
in reliance on an order of court proper in form, but 
which the court had no power to make, have been giv- 
en preference consistent with the order which induced 
the action,®® and the same is true of an advance by 
the receivers personally in reliance on an order of 
court.®® It is no defense as against those advancing 
money to a receiver that he did not faithfully apply 
the money as directed by the court. A preference is 
not accorded to a loan, expressly secured by a len 
on income for a certain period of time, in income aris- 
ing in a subsequent period.? 

[§ 440] (i) Damages. Damages for injuries to 
persons or property, during a receivership, caused by 
the torts of the receiver’s agents or employees, are 
classed as a part of the operating expenses ‘of the 
corporation,*® and entitled to the preference accorded 


Makeel v. Hotchkiss, 


tate. 
ill Sie OR lO 
87. U. S.—Union Trust Co. v. 


Southern Sawmills, etc., Co., 166 Fed. 
193, 92 CCA 101 [eertiorari den 215 
U. S. 596 mem, 30 SCt 398 mem, 54 
‘L. ed. 342 mem]. But see Houston 
First Nat. Bank v. Ewing, 103 Fed. 
168, 48 CCA 150 [certiorari den 179 
U. S. 686 mem, 21 SCt 919 mem, 45 
L. ed. 386 mem] (claims held entitled 
to priority over mortgage bonds on 
the ground that they resulted in the 
betterment and improvement of rail- 
road property). 

one oe v. Johnston, 53 Ala. 


Ga.—Standard Steel Works Co. v. 
Williams, 155 Ga. 177, 116 SE 636. 


Tex.—Randolph v. Farmers’ L. & 
tT, Co., 91 Tex. 605, 43 SW 70. 


Eng.—Re Manchester, ete., R. Co., 
AM Tiwi, IReP.N. 9. 14. 


88. Union Trust Co. v. Southern 
Sawmills, etc., Co., 166 Fed. 193, 92 
CCA 101 [certiorari den 215 U. S. 596 
mem, 30 SCt 398 mem, 54 L. ed. 342 
mem]. 


89. Traction Materials Co. v. Pitts- 
burgh, etc., R..Co., 261 Pa. 153, 104 A 
552; Crosby v. Morristown, etc, R. 
Co., (Tenn. Ch.) 42 SW 507. 


90. U. S.—Piedmont Corp. v. 
Pncevilte, ete; RR: Con 30° Rs (2a) 


we ama ad v. Johnston, 53 Ala. 
La.—Teutonia Bank, etc, Co. v. 
Security Brewing Co., 137 La. 1046, 69 
Ssas- 
N. J.—wNessler v. Industrial Land 
Dev. Co., 65 N. J. Eq. 491, 56 A 711 


[rev on other grounds 70 N. J. Eq. 
804, 64 A 109]. 


R. I.—Rhode Island Hospital Trust 
Co. v. .S. H. Greene, ete., Corp., 146 
A 765 [rearg den 147 A 425], 


Tex.—Gulf Pipe Line Co. v. Lasater, 
(Civ. A.) 193 SW 773 [certiorari den 
249 U. S. 599 mem, 39 SCt 257 mem, 
63 L. ed. 796 mem]. 


{a] Reason for rule.—Such claims 
may be allowed priority as appropria- 


value of the property in order to save 
a greater portion of the value thereof 
from destruction. Meyer v. Johnston, 
53 Ala. 237. 


[b] Bule applied.—Orders in a re- 
ceivership proceeding, directing the 
receiver to secure loans made to re- 
lease the vessel from the foreign liens 
by a pledge of the freight to be 
earned, did not entitle the loan to 
priority in payment from the proceeds 
of insurance after the loss of the 
vessel, nor did an order made after 
the money was loaned, directing the 
receiver to procure further loans for 
the purpose of paying the insurance 
policies and to issue his certificates 
therefor. Comm. Trust Co. v. Ameri- 
can Motorship Co.; 287 Fed. 76. - 


91. Mercantile Trust Co. v. Ten- 
nessee (Cent. RR. Co., 291 Hed. 462: 
Aitna Trust, ete., Co. v. Nackenhorst, 
188 Ind. 621, 122 NE 421, 123 NE 353, 
125 NE 213; Blythe v. Gibbons, 141 
Ind. 332, 35 NE 557; Porto Rico Co. 
v. Alsop, 1 Porto Rico Fed. 337; Ex 
p. Carolina Nat. Bank, 18 S. C. 289. 


[a] Loans for purpose of complet- 
ing construction were entitled to 
preference over the claim of one for 
similar advances prior to receivership. 
Astna Trust, etc., Co. v. Nackenhorst, 
188 In‘d. 621, 122 NE 421, 123 NE 353, 
125 NE 2138. 

92. Mercantile Trust Co. v. Tennes- 
see Cent. R. Co., 291 Fed. 462; Stanton 
vy. Alabama, etc:, KR. Go. 22m ‘Gas? 
No. 13,296, 2 Woods 506; Lockport 
Felt Co, v. United Box Board, etc., Co., 
74 N. J. Eq. 686, 70 A 980; Moore v. 
Lincoln Park, etc., Co., 196 Pa. 519, 46 
A. 857; Greggs, Co. Ltd. v. Utuado 
Sugar Co., 8 Porto Rico Fed. 524. 

93. Piedmont Corp. v. Gainesville, 
eter eR... Co. 80k €2Zaia25. 


94. Standard Steel Works Co. v. 
Williams, 155 Ga, 177, 116 SE 636. 


95. Ames v. Union Pac. R. Co., 74 
Meade wee 


96. Makeel y. Hotchkiss, 190 Ill. 
311, 60 NE 524, 83 AmSR 181. 
_ [a] Reason for rule.—Subrogation 
is an equitable doctrine and will not 
be applie@ where the application will 


190 Ill. 311, 60 NE 524, 83 AmSR 131. 
meee Wilson’s Estate, 24 Pa. Dist. 
oO . 

98. Dalliba v. Winschell, 11 Ida. 
364, 82 P 107, 114 AmSR 267. 


99. Moore v. Lincoln Park, etc., Co., 
196 Pa. 519, 46 A 857. 


1. Union Trust Co. y. Illinois Mid- 
land R. Co., 117 U. S. 4384, 6 SCt 809, 29 
L. ed. 963; Stanton v. Alabama, etc., 
Sage 22 F. Cas. No. 13,296, 2 Woods 
506. 


2. Gregg Co., Ltd. v. Utuado Sugar 
Co., 8 Porto Rico Fed. 524. 


3. ‘U. S.—Barton v. Barbour, 104 
U. S. 126, 26 L. ed. 672; Cowdrey v. 
Galveston, etc., R. Co., 93 U. S. 352, 23 
L. ed. 950; Piedmont Corp. v. Gaines- 
ville, etc., R. Co., 30 F.: (2d) 525; Mey- 


er Rubber Co. v. Georgetown, etc., R.’ 


Co., 174 Fed. 731 [aff sub nom. Willcox 
v. Jones, 177 Fed. 870, 101 CCA 84]; 
Bound v. South Carolina R. Co., 174 
Fed. 729; Central Trust Co. v. Den- 
Very etc mR, Co; sSi mined 280) score CA 
143 [certiorari den 176 U. S. 683 mem, 
20 SCt 1025 mem, 44 L. ed. 638 mem]; 
Anderson v. Condict, 93 Fed. 349, 35 
CCA 3353), Cross) Vv. Evans, 86 RedieL: 
29. COA 23 sNarmers! isda Leon vyis 
Northern Pac. R. Co., 74 Fed. 431; St. 
Louis, ete., R. Co. v. Holbrook, 73 Fed. 
112) 19 CCAWZ8b Marmers? ly. & Tl. Co: 
v. Northern Pac. R. Co., 71 Fed. 245. 
But see Davenport v. Alabama, etc., R. 
Co., 7 F. Cas. No. 3,588, 2 Woods 519 
(such a claim is in fact no expense at 
all, but only a liability resulting sec- 
ondarily from operating the road and 
not to be paid before the claims of 
prior lienors, unless an order of ap- 
pointment, secured by the lienors, ex- 
pressly authorizes such preferences). 


Ga.—Lane v. Macon, etce., R. Co., 96 
Ga. 630, 24 SH 157; Central Trust Co. 
v. Thurman, 94 Ga. 735, 20 SH! 141. 


Ill.— Knickerbocker y. Benes, 195 Ill. 
434, 63 NE 174 [aff 93 Hl. A. 305]; 
Bartlett v. Cicero Light, ete., Co., 177 


Ill. 68, 52 NE 339, 69 
Leite, AmSR 206, 42 


Miss.—Mobile, ete., R. 5 i 
62 Miss. 271. Braet orn 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 440-443]. 


to claims of that character;* but where no appor- 
tionment of the damages between those occurring 
before and those occurring after the appointment of 
a receivership can be made, no part thereof is enti- 
tled to such priority.» The fact that the claim has 
been reduced to judgment gives it no greater priority 
than it had before,® as the claim to priority is not 
dependent upon a judgment’s having been obtained,’ 
at least where the claim is admitted by the receiver 
to be due.® Claims for freight overcharges are to 
be classed and preferred as operating expenses.® <A 
judgment against a receiver for his conversion of spe- 
cial funds of individuals, in his possession as receiv- 
er, to the operating expenses of the business, is en- 
titled to be classed and paid as are claims for other 
torts of the receiver.?° 


[§ 441] (j) Interest. Interest on preferred 
claims from the date when they mature has been 


allowed and accorded priority of the same sort as 


that to which the principal ciaim is entitled;!! such 
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interest as may be properly allowed?” being entitled 
to such preference.t* 

[§ 442] (k) Miscellaneous Expenses—aa. Of Ad- 
ministration. Under the circumstances and to the 
extent that other expenses of a receiver in the op- 
eration of a business are entitled to priority,!* a pref- 
erence is accorded to taxes assessed after the appoint- 
ment of a receiver,?® bookkeeping and clerical ex- 
pense,?® claims for preparation of an inventory for 
receivers,!’ and costs of sale.t® A purchaser of a 
leasehold is entitled, as a payment before anything 
else, to an amount which the lessor has agreed to 
accept for his consent to assigning the lease.1® 


[§ 443] bb. Of Protecting and Preserving Prop- 
erty. The expenses for labor and supplies necessary 
in order to care for and preserve the property of the 
receivership are entitled to priority of payment as a 
first lien on the property.?° Similarly, priority is 
given to claims for insurance,*! as well as claims for 


N. J.—Klein v. Jewett, 26 N. J. Eq. 
474 faff 27 N. J. Eq. 550]. 


N. Y.—Kain v. Smith, 80-N. Y. 458; 
Robinson v. New York, etc., Electric 
Co., 99 App. Div. 509,91 NYS 153. 


Oh.—Brown v. Winterbottom, 98 Oh. 
ae ae 120 NE 292, 3 ALR 1465 [quot 
yc]. 


S. C.—Ex p. Brown, 15 S. C. 518. 


Tex.—Texas Pac. R. Co. v. Johnson, 
76 Tex. 421, 13 SW 463, 18 AmSR 60 
fafé 151 Un S: 81, 14 SCt 250, 38 LL: ed. 
81]; St. Louis Union Trust Co. v. Tex- 
as’ Southern R.'Co., 69 ‘Tex: Civ. As 157, 
126 SW 296. 


Eng.—Smith v. Great Eastern R. 
Con Ts in hep. Neuss 18. 


“Technically, perhaps, payment for 
personal injury cannot correctly be 
denominated cost of operation; but it 
is an expense incurred in and ‘by rea- 
son of the operation, and as such 
should be allowed in the accounts of 
the receiver.’’ Anderson v. Condict, 
93 Fed: 349, 354, 35 CCA 335. 


[a] Damages to leased property.— 
Injury to property arising from care- 
less use and from abuse which is 
greater than ordinary depreciation is 
entitled to allowance and preference 
as a preferred claim prior to lienors. 
Lane v. Macon, etc., R. Co., 96 Ga. 630, 
24 SE 157; St. Louis Union Trust Co. 
v. Texas Southern R. Co., 59 Tex. Civ. 
A. 157, 126 SW 296. 


{[b] Condemnation of realty.— 
When a railroad in receivership con- 
demned property for a right of way, 
the owner was entitled to have as a 
prior claim not only the value of the 
land taken, but also the consequential 
injury caused by its having been con- 
demned, especially in view of the fact 
that the constitution of the state pro- 
vided that private property should not 
be taken or damaged for public pur- 
poses without just and adequate com- 
pensation being paid. Central Trust 
Co. v. Thurman, 94 Ga. 735, 20 SE 141. 


[ec] In England damages recovered 
for loss sustained through the neglect 
of a railway company to keep its 
premises in proper repair are not “‘oth- 
er proper outgoings in respect of the 
undertaking”? payable by the receiver 
and manager in priority to the other 
creditors of the company, under Rail- 
way Companies Act (1867) § 4. In 
re P en eln, ete., R. Co., [1900]. 2 Ch. 


4 U. S.—Union Trust Co. y. Ili- 
nois Midland R. Co., 117 U. S. 434, 6 
SCt 809, 29 L. ed. 963; Barton v. Bar- 
bour, 104 U. S. 126, 26 L. ed. 672; Cow- 
drey v. Galveston, etce., R. Co., 93 U. 


S. 352, 23 L. ed. 950; Piedmont Corp. 


v. Gainesville, ete., R. Co., 30 F. (2d) 
525; Mercantile Trust Co. v. Tennes- 
see Cent. R. Co., 286 Fed. 425; Bound 
v. South Carolina R. Co., 174 Fed. 729; 
Central Trust-.Co. v. Denver, etc., R. 
Co., 97 Fed. 239, 38 CCA 148 [certiorari 
den 176 U.S. 683 mem, 20 SCt 1025 
mem, 44 L. ed. 638 mem]; Anderson 
v. Condict, 93 Fed. 349, 35 CCA 335; 
Cross v. Evans, 86 Fed. 1, 29 CCA 523; 
Farmers’ L. & T. Co. v. Northern Pac. 
R. Co., 74 Fed. 431; St. Louis South- 
western R. Co. v. Holbrook, 73 Fed. 
112, 19 CCA 385; Farmers’ L. & T. Co 
y. Northern Pac. R. Co, T1 Fed. 245. 

Ill.—Knickerbocker v. Benes, 195 
Ill. 434, 68 NE 174 [aff 93 Ill. A. 305]; 
Bartlett v. Cicero Light, etc., Co., 177 
Ill. 68, 52 NE 339, 69 AmSR 206, 42 
LRA 715. 


Miss.—Mobile, etc., R. Co. v. Davis, 
62 eg se Pay (a bs 


J.—Klein v. Jewett, 26 N. J. Eq. 
4th. Taft 27 N. J. Eq. 550]. 

N. Y¥.—Kain v. Smith, 80 N. Y. 458; 
Robinson vy. New York, etce., Electric 
Co., 99 App.-Diy. 509, 91 NYS 153. 

Oh.—-Brown vy. Winterbottom, 98 Oh. 
St. 127, 120 NE 292, 3 ALR 1465 [quot 
Cyc]. 

S. C.—Ex p. Brown, 15 S.C. 518. 


Tenn.—Walker’s Pet., 141 Tenn. 281, 
209 SW 739. 


Tex.—Texas Pac. R. Co. v. John- 
son, 76 Tex. 421, 13 SW 463, 18 AmSR 
60 Laff 151 U. S. 81, 14 SCt 250, 38 L. 
ed. 81]; Ryan v. Hays, 62 Tex. 42. 
But see Missouri, etc., R. Co. v. Mc- 
Fadden, 89 Tex. 138, 33 SW 853 (prior- 
ity for claims for injuries is not al- 
lowed unless a court order exists cov- 
ering such claims and awarding them 
a preference), 


And see Northwestern Trust Co. v. 
St. Paul Southern Electric R. Co., 177 
Minn. 584, 225 NW 919 (a tort claim- 
ant does not stand as to priority in the 
position of those claiming for ex- 
penses of operation). 


[a] “Damages done in the opera- 
tion of the railroad.”—The above lan- 
guage in Shannon Tenn. Code § 1530, 
operating to give priority to claims 
for injuries over all mortgages, is not 
limited only to such injuries as arise 
during the operation by the company, 
but also extends preference to those 
arising during operation of the road 
by a receiver. Mercantile Trust Co. 
Vv. erat eaeee Cent. R. Co., 286 Fed. 425. 


5. Atkinson y. Aldrich-Clisbee Co., 
248 Fed. 134. 

6. Piedmont Corp. vy. Gainesville, 
Cle i COn oO le (2d) o25. 

7. Piedmont Corp. v. Gainesville, 
etc., R. Co., supra; Mercantile Trust 


i v. Tennessee Cent. R. Co., 286 Fed. 


8. Mercantile Trust Co. v. Tennes- 
see Cent. R. Co., supra. 


9; St. Louis) Uniony orust \Comw, 
Texas Southern R. Co., 59 Tex. Civ. A. 
157, 126 SW 296. 


10. St. Louis. Union Trust Co; Vv. 
Texas Southern R. Co., supra. 

[a] Rule applied.—Where a receiv- 
er used certain deposits, paid him as 
cotton concentration charges in the 
operation of the business, and thus 
converted the money to the use of the 
receivership, the depositors were en- 
titled to the priority accorded those 
holding claims for operating expenses. 
St. Louis Union Trust Co. v. Texas 
Southern R. Co., 59 Tex. Civ. A. 157, 
126 SW 296. 


11. Mercantile Trust Co. v. Tennes- 
see Cent. R. Co., 286 Fed. 425; Hous- 
ton First Nat. Bank v. Ewing, 103 Fed. 
168, 43 CCA 150 [certiorari den 179 U. 
S. 686 mem, 21 SCt 919 mem, 45 L. ed. 
386 mem]; Lane v. Macon, etc., R. Co., 
96 Ga. 630, 24 SE 157. 


12. Interest as expense of adminis- 
tration see supra § 427. 


13. See cases supra note 11. 


14. Preference accorded to expens- 
es of receivership in general see su- 
pra § 427. 

15. Taxes as expense of receiver- 
ship see supra § 424. 

16. In re Pleasant Hill Lumber Co., 
126 La. 743, 52 S 1010. 


17. Nettles Grocery Co. v. Freder- 
ick, 167 Wa. 359), 119 S'256- 

18. City Item Co-op. Printing Co. 
v. Phceenix Furniture Concern, 108 La. 
258, 32 S 469; Maxwell Lumber Co. 
v. Connelly, (N. M.) 287 P64. 


[a] Rule applied.—Priority in the 
proceeds of the sale of the property 
held in receivership was accorded to 
the amounts due the notary and the 
appraisers, the auctioneer’s fees, and 
the cost of advertising the property 
for sale. City Item Co-op. Printing 
Co. v. Phoenix Furniture Concern, 108 
La. 258, 32 S 469. 


19. Batten v. Wedgwood Coal, ete., 
COrn Asahi De 1S Ve 

20. Maxwell Lumber Co. v. Con- 
nelly, (N. M.) 287 P 64; Stacy v. Mc- 
A colas: 76 Or. 167, 144 P 96, 148 P 


21. Ky.—Freeman v. Craft, 220 Ky. 
15, 294 Sw 822. 

La.—Nettles Grocery Co. v. Freder- 
ick, 167 lua: 359, 119 °S 256: 

N. J.—Lockport Felt Co. v. United 
Box Board, etc., Co., 74 N. J. Eq. 686, 
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taxes,2? royalties,2* watchmen or guards stationed 
to protect the property,?* and expenses incurred in 
commencing an action calculated to preserve and pro- 


tect the assets of the estate.*° 


whether any particular expense is one for the pro- 
tection and preservation of the property, each case 
must be considered with reference to the particular 
facts and circumstances that surround it,?® and 
there must bea showing of a demonstrable necessity 
that the expense be incurred in order to avert de- 
struction of the property before a claim can prop- 
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In determining 


erly be classed as an expense of preservation.** 


70 A 980. 


N. M.—Maxwell Lumber Co. v. Con- 
nelly, 287 P 64. | 


Pa.—Moore v. Lincoln Park, 
Co., 196 Pa. 519, 46 A 857. 


R. I.—Rhode Island Hospital Trust 
Co. v. S. H. Greene, ete., Corp., 146 A 
765 [rearg den 147 A 425]. 


Tex.—Randolph v. Farmers’ L. & T. 
Co., 91 Tex. 605, 44 SW 70. 


22. Taxes as expense of preserva- 
tion of property see supra § 424. 


23. Freeman v. Craft, 220 Ky. 15, 
294 SW 822. 

24. Neitles Grocery Co. v. Freder- 
ick, 167 La. 359, 119 S 256; Maxwell 
Lumber Co. v. Connelly, (N. M.) 287 
P 64; Rhode Island Hospital Trust 
CoV. EL Greene, ete. Corp,, (Re T:) 
146 A 765 [rearg den 147 A 425]. 


25. Matter of New Paltz, etc., R. 
Co., 27 Misc. 451, 59 NYS 247, affirmed 


etc., 


42 App. Div. 622 mem, 59 NYS 1111) 


mem. 


[a] Expenses incurred in dissolu- 
tion procesdings.—On the dissolution 
of a railroad company in proceedings 
brought by its trustees, the cost of 
dissolution consisting of printing and 
advertising expenses ard of attorney, 
referee, and stenographer’s fees con- 
stitute a lien on the funds in the hands 
of the receivers prior to the first mort- 
gage bondholders. Matter of New 
Paltz, .ete., RR. Co., 2. Misc. .451).-59 
NYS 247 [aff 42 App. Div. 622 mem, 
59 NYS 1111 mem]. 


26. Raht v. Attrill, 106 N. Y. 423, 
13 NE 282, 60 AmR 456, 20 AbbNCas 
26; Banco Comercial de Puerto Rico 
v. San Juan Dist. Judge, 30 Porto Rico 
26; Rhode Island Hospital Trust Co. 
Vacs. H. Greene, ete., Corp.; (R. 1.) 
146 A 765 [rearg den 147 A 425], 

27. Raht v. Attrill, 106 N. Y. -423, 
AB NE 282, 60 AmR 456, 20 AbbNCas 


[a] Payment to avoid criminal 
conduct.— Where a hotel was put into 
receivership and the receiver borrowed 
money to pay unpaid labor claims be- 
fore the receivership because the 
workmen had threatened to burn the 
building if they were not paid, and 
Such indebtedness was incurred with- 
out the receiver ever having sought 
police protection, the loans contracted 
for the purpose of paying back wages 
were not entitled to priority as a 
necessary and proper expense for the 
preservation and protection of the 
property because it will not be as- 
sumed that the state, acting through 
its ordinary agencies, is inadequate 
to prevent destruction of the property 
in fulfillment of a criminal purpose, 
upon proper notification. Raht vy. At- 
trill, 106 N. Y. 423, 13 NE 282,60 AmR 
456, 20 AbbNCas 26. 


28. Preference accorded to expens- 
es of operation of business by receiver 
over mortgages and liens see supra 
§§ 429-431. 

29. U. S.—Union Trust Co. v. Il- 
linois Midland R. Co., 117 U. S. 434, 6 
SCt 809, 29 L. ed. 963; Piedmont Corp. 
mcepesville, GEC r wEVNC OL; oO ka Cad) 


Fla.—Florida Constr., ete., Co. v. 
Pournell, 76 Fla. 395, 80 S 54, 5 ALR 
685. 

La.—Teutonia Bank, etc., Co. v. Se- 
curity Brewing Co., 137 La. 1046, 69 S 
833. 


Okl.—James v. Lemler, 139’Okl. 199, 
2S TO Sere 

Or.—Brakebush v. Aasen, 126 Or. 1, 
26%) P1035. 

S. C.—Guimarin v. Southern Life, 
etc., Co., 100 S. C. 12, 84 SE 298. 

Tex.—Mayotown Lumber Co. v. 
Nacogdoches Grocery Co., (Commn. 
A.) 236 SW 704 [aff (Civ. A.) 221 SW 
644]; St. Louis Union Trust Co. v. 
Texas Southern R. Co., 59 Tex. Civ. A. 
157, 126 SW 296. 

Va.—Jackson Coal, ete., Co. v. Phil- 
lips Line, 114 Va. 40, 75 SE 681. 

Wash.—Nisbet v. Great Northern 
Clay, Co. 41 iWiasha 20%, 830 LS. 


[a] Subcontractor’s claim for work 
after receivership. Guimarin  v. 
Southern Life, etc., Co., 100 S. C. 12, 


84 SE 298. 


[b] Effect of statute authorizing 
borrowing.—Act (1910) No. 212, au- 
thorizing a receiver to borrow money 


for the purpose of running a concern, | 


and giving debts thus contracted a 
privilege in payment, does not limit 
his power so that he cannot contract 
debts for services and supplies which 
shall have a similar privilege, the ob- 
ject of the statute being not to ex- 
clude such debts from privilege, but to 
extend and define the receiver’s pow- 


ers in a field where more confusion | 


exists. Teutonia Bank, etc., Co. v. 
Security Brewing Co., 137 La. 1046, 
69 S 8383. 


[c] Gabor claims are not confined 
to those involving purely physical la- 
bor. Bayliss v. Lafayette, etc., R. Co., 
2° Cas: Novela 9 Biss, 190; 


30. U. S.—Union Trust Co. v. Il- 
linois Midland R. Co., 117 U. S. 434, 6 
SCt 809, 29 L. ed. 963; Miltenberger v. 
Kogansport; wetc.,. “Rr -Co., 7106 Un eS: 
286, 1 SCt 140, 27 L. ed. 117; Piedmont 
Corp. v. Gainesville, ete., R. Co., 30 
EF. (2d) 525; Birmingham Trust, etc., 
Co. v. Atlanta, etc.,-R. Co., 300 Fed. 
173; Manhattan Trust Co. v. Sioux 
City Cable R. Co., 76 Fed. 658; Ames 
Va. Unions PacwR Co,.,. 14 Meds espe 
Clark v. Central, etc., R. Co., 66 Fed. 
803) L4° OCA 2afatt-70\ U.S! 8bb, 18 
SCt 657, 42 L. ed. 1068]. 


Ala.—Thornton v. Highland Ave., 
etc., R. Co., 94 Ala. 353, 10 S 442, 105 
Ala. 225, 16 S 699. 


I11.—Knickerbocker v. McKindley 
Coal, etc., Co., 172 Ill. 585, 50 NE 330, 
64 AmSR 54, 


Ky.—Louisville Gayety Theatre Co. 
v. Ragan, 186 Ky. 672, 217 SW 929. 


La.—Nettles Grocery Co. v. Fred- 
erick, 167 La. 359, 119 S 256; Teutonia 
Bank, etce., Co. v. Security Brewing 
Co., i187 La. 1046, 69 S 833. 


Md.—Diamond Match Co. v. Taylor, 
83 Md. 394, 34 A 1015. 


Oh.—MeIntosh Hardware Corp. v. 
Leisy, 22) Oh:-Cir, Cty N. Ss, 278) 
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[§ 444] ce. Of Operation of Business. Under the 
circumstances and to the extent that other expenses 
of the receiver in the operation of a business are en- 
titled to priority,?* a preference is a¢corded to the 
wages of employees of the receiver im the conduct 
of the business,?® supplies and materials necessary 
for the operation of the business,?? advertising,** 
premiums on workmen’s compensation insurance,** 
stationery and printing,?* royalties,** traffic balane- 
es,?5 and such obligations as are imposed by fran- 
chise for the continued use of public property.*® 


Tex.—Mayotown Lumber Co. v. 
Nacogdoches Grocery Co., (Civ. A.) 
221 SW 644 [aff (Commn. A.) 236 SW 
704]; Gulf Pipe Line Co. v. Lasater, 
(Civ. A.) 193 SW 773 [certiorari den 
249 U.. S. 599 mem, 39 SCt 257 mem, 
63 L.. ed. 796 mem]; St. Louis Union 
Trust Co. v. Texas. Southern R. Co., 
59 Tex. Civ. A. 157, 126 SW 296. 


Va.—Jackson Coal, etc., Co. v. Phil- 
lips Line, 114 Va. 40, 75 SE 681. 


[a] Fuel.—Piedmont Corp. Vv. 
Gainesville, ete. R. Co., 30 F. (2d) 
525; Birmingham ‘Trust, ete:, Co. v. 
Atlanta, rete, BR... Coy s00M Weds i735 
Clark v.. Central R., ete., Co., 66 Fed. 
803, 14 CCA 112 [aff 170 U. S. 355, 18 
SCt. 657, 42 L. ed. 1068]; Knicker- 
bocker v. McKindley Coal, etc., Co., 172 
Ill. 535, 50 NE 330, 64 AmSR 54; St. 
Louis Union Trust Co, v. Texas South- 
Han R. Co., 59-Tex. Civ. A. 157, 126 SW 


[b] Light.—Louisville Gayety 
Theatre Co. v. Ragan, 186 Ky. 672, 217 
SW 929; Nettles Grocery Co. v. Fred- 
erick, 167-La. 359, 119 S 256. 


[e] Blectricity.—Manhattan Trust 
fos v. Sioux City Cable R. Co., 76 Fed. 


[d] Heat.—Louisville 
Theatre Co. y. Ragan, 
217 SW 929. 


Le] Groceries for hotel.—Thorn- 
ton v. Highland Ave., etc., R. Co., 94 
Ala. 383, 10 S 442, 105 Ala. 225, 16 
S 699; Knickerbocker v. McKindley 


Gayety 
186 Ky. 672, 


| Coal, etc., Co., 172 Ill. 535, 50 NE 330, 


64 AMSR 54. 


{f] Supplies furnished to subsid- 
iary operated by the company in re- 
ceivership as part of a unified system 


| with the property owned by the com- 


pany are entitled to priority as oper- 
ating expenses in the same way as 
supplies furnished for use directly on 
the property owned by the principal 
company. Clark. v. Central R., etce., 
Co., 66 Fed. 808, 14 CCA 112 [aff 170 
U.S. 355, 18 SCt 657, 42 L. ed. 1068]. 


31. Louisville Gayety Theatre Co. 
v. Ragan, 186 Ky. 672, 217 SW 929. 


32. In re Zwolle Lumber Co., 7 La. 
A. 103. 
sa. St. Louis” Union. Trust) 'Co. vz 


Texas Southern R. Co., 59 Tex. Civ. A. 
157, 126 SW 296. 


34. Allison v. Coal Creek, etc., Coal 
Co., 87 Tenn. 60, 9 SW 226. 


35. Union Trust Co. vy. Illinois Mid- 
land R. Co., 117 U. 8S. 434, 6 SCt 809, 29 
L. ed. 968; St. Louis 'Union Trust Co, 
v. Texas Southern R. Co., 59 Tex. Civ. 
A. 157, 126 SW 296. 


36. Denver v. Stenger, 295 Fed. 809. 
See Westinghouse Electric Mfg. Co. v. 
Barre, ete., Tract., etc., Co., 98 Vt. 130, 
126 A 594 (the receiver of a street 
railway, in accepting and operating it 
agreeably to a city franchise, one term 
of which is obedience to ordinance by 
the company, does not thereby become 
so bound by it as to be liable for ex- 
pense of paving, assessed against the 
corporation by ordinance, as an oper- 


pipe expense and payable before lien- 
ors). 


For later cases, developments and changes Tn the law see Annotations, same title and section number. 
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Purchase of rolling stock necessary to successful op- 
eration of a railroad in receivership is a proper op- 
erating expense entitled to priority as such.?* Pay- 
ment of interest on underlying bonds is not an op- 
erating expense of the receivership.*® It is no de- 
fense to those furnishing supplies or materials to a 
receiver on eredit who have neither notice nor knowl- 
edge of his requirements or of the fact that he has 
money with which to pay the bills then or subse- 
quently during the receivership that more is ordered 
and furnished than is needed,*® or that the ereditors 
do not demand payment of the receiver when he is 
in funds.*? The test of a proper operating expense 
is whether the obligation in question is one of a class 
whose payment is necessary to the continued work- 
ing of the enterprise.*+ 


Claims of sureties on bonds given to secure re- 
lease of property from legal custody receive prefer- 
ence as expenses of operation over such adverse 
claims and under such circumstances as other ex- 
penses of that character.*? 


[§ 445] (1) Effect of Assignment of Claim. An 
assignment of claims for receivership expenses does 
not alter their priority**® but they retain the same 
preference in the hands of an assignee that they had 
as to the assignor,** and this is so although a mort- 
gagee or lienor is assignee of the claims.*> A pref- 
erence will be given in the absence of relations of 
agency or trust for the face value of the claims even 
though they are obtained at a discount.*® 

[§ 446] (3) Order of Preference as between 
Claims Arising during Receivership.*? The costs of 
administration are given precedence over duly au- 
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thorized and properly incurred operating expenses 
of the receivership.*® There is, however, authority 
that, in the absence of an order of court establishing 
a priority, all proper expenses of the receivership 
are entitled to payment pro rata if there are not funds 
enough to pay all in full.4® Claims for proper ad- 
vances of money to a receiver are of the same dig- 
nity as claims for supplies and materials furnished 
and there is nothing in the nature of either to give 
them priority over the other.°° 


Compensation and costs. Court costs taxed 
against the fund in receivership are to be prorated 
with the allowances for compensation of the receiver 
and his attorney if there are not sufficient funds to 
pay all in full.51 Proper compensation of a receiv- 
er and of his attorney is preferred over claims for 
operating expenses incurred by him in the conduct 
and operation of a business,®? as are court. costs.°? 
However, the preference given to the receiver’s com-— 
pensation is within the discretion of the court,°* and 
an award of priority to other claims by the appointing 
court will be sustained where there is no abuse of 
diseretion;°® and the same is true of court costs.*® 
There is even authority to the effect that the com- 
pensation of the receiver is not to be preferred to 
the claims of others for services and advances to 
him to assist in the performance of the trust in the 
absence of any understanding at the time the debts 
were incurred that the receiver’s compensation was 
to be preferred or of any previous order of the court 
making such compensation an expense of the receiv- 
ership to be preferred over indebtedness incurred 
for the necessary services of others relating to the 


[a] Rule applied.—Claims against 
the receiver of a traction company 
for a fixed sum made payable to a 
eity for the use of its streets for 
tracks in lieu of any car license taxes, 
by an instrument made prior to the 
receivership but under which opera- 
tion is continued by the receiver, are 
entitled to the priority accorded ex- 
penses of operation. Denver v. Steng- 
er, 295 Fed. 809. 


37. Meyer v. Johnston, 53 Ala. 237; 
McLane v. Placerville, ete., R. Co., 66 
Cal. 606, 6 P 748; Central Trust Co. v. 
Thurman, 94 Ga. 735, 20 SH 141; Vilas 
v. Page, 106 N. Y. 439, 13 NE 743. 


[a] Rule applied.—Purchase of 
rolling stock, in accordance with an 
order of court and without objection 
by the bondholders, by the receiver of 
a railroad which had no rolling stock 
at the commencement of the receiver- 
ship, is a proper operating expense 
and entitled to priority as such over 
mortgagees. McLane v. Placerville, 
etc., R. Co., 66 Cal. 606, 6 P 748. 


88. Standard Steel Works Co. v. 
Williams, 155 Ga. 177, 116 SE 636. 


39. Highland Ave., ete., R. Co. v. 
Thornton, 105 Ala. 225, 16 S 699. 


40. Highland Ave., etc., R. Co. v. 
Thornton, supra. 


41. Re Eastern, etc., R. Co., 63 L. T. 
Rep. N. S. 604. 


42. Jackson Coal, ete., Co. v. Phil- 
lips Line, 114 Va. 40, 75 SE 681. 


[a] Rule applied.—Mortgagees of 
a ship having secured an assignment 
of claims from maritime lienors at the 
time of the appointment of a receiver 
procured at their instance and for 
their benefit were, postponed in pay- 
ment, both as to their mortgages and 
as to the maritime claims assigned to 
them, to the claims of sureties, on a 
bond given by the receiver upon his 
appointment by which he obtained 


the release of the ships from the cus- 
tody in which they were then being 
held on behalf of the lienors who as- 
signed to the mortgagees. Jackson 
Coal, etc., Co. v. Phillips Line, 114 Va. 
40, 75 SE 681. , 


43. Piedmont Corp. v. Gainesville, 
ete:, R=Co= 30 BY. (2d) 525. 


44. Piedmont Corp. v. Gainesville, 
etc., R. Co., supra. 


45. Piedmont Corp. v. Gainesville, 
CtG,, Ral Cone supra. 


46. Piedmont Corp. v. Gainesville, 
ete... Ra Co. ‘Supra 


47. Priority of receiver’s certifi- 
cates see supra §§ 252-296. 


48. Piedmont Corp. v. Gainesville, 
ete?, BR Co. 1380) W (2d)"525 7 In re! Cor= 
nell Co., 201 Fed. 381; Jeffers v. New 
Jersey, ete.,-R. Co., 86 N. Jv Haq. 402, 
99 A 189; Chesapeake, etc., R. Co. v. 
Atlantic Transfer Co., 62 N. J. Eq. 
751, 48 A 997; Welch v. Central San 
Cristobal, Inc., 7 Porto Rico Fed. 737; 
Jackson Coal, ete., Co. v. Phillips Line, 


i14 Va. 40, 75 SE 681. 


49. WNessler v. Industrial Land Dev. 
Co., 65 N. J. Eq. 491, 56 A 711 [rev on 
othér grounds 70 N. J. Eq. 804, 64 A 
109]; McIntosh Hardware Corp. v. 
Leisy, 22 Oh. Cir. Ct. N. S. 278. 


50. In re Cornell Co., 201 Fed. 381; 
Frock y. Columbian Constr. Co., 142 
Mid. 413, 121 A 366. 


51. State v. Lincoln County Super. 
Ct., 146 Wash. 679, 264 P 988. 


52. Piedmont Corp. v. Gainesville, 
ete; R. Co.) 30 By (2da)) 5255 Broek v. 
Columbian Constr. Co., 142 Md. 4138, 
121 A 366; Jeffers v. New Jersey, etc., 
Re COus Ss OLN dy ude 402) 995 Aw SID 
Chesapeake, ete., R. Co. v. Atlantic 
Transp. CO. HO2aINeds Maal as A 
997; Campbell v. Nichols, 145 Wash. 
614, 261 P 408-[cit Cyc]. 


53. Jeffers v. New Jersey, etc. R. 


Co., 86 N. J. Eq. 402, 99 A 189. 


54 U. S.—Atkinson vy. Aldrich- 
Clisbee Co., 248 Fed. 134. 
Ida.—Dalliba v. Winschell, 11 Ida. 


364, 82 P 107, 114 AmSR 267. 


T1l.— Gillam v. Nussbaum, 95 Ill. A. 
277; Mears v. Hayden, 91 Ill. A. 343. 


Kan.—-Northrup Nat. Bank vy. Var- 
ner, 82 Kan. 691, 109 P 394. 


Pa.—Lane v. Washington Hotel Co., 
190 Pa. 230, 42 A 697. 


[a] Bule applied.—Where a receiv- 
er operated and conducted a mining 
business under circumstances such 
that he should properly only have pre- 
served and administered it, claims of 
mortgagees anid lienors were award- 
ed priority. Dalliba v. Winschell, 11 
Ida. 364, 82 P 107, 114 AmSR 267. 


[b] Order of court establishing 
priority over compensation.—A prior 
lien upon property sold by order of 
court and by like order transferred 
to the proceeds of such sale cannot 
be diverted against the consent of the 
party holding such lien for the bene- 
fit of other creditors, or to meet the 
fees and expenses of a receiver in- 
curred in continuing the business by 
authority of court. Mears v. Hayden, 
91 Til. A. 343. 

[ec] Reason for rule.—The appoint- 
ing court is best qualified to observe 
the nature of the services rendered, 
the promptness an'‘d integrity of the 
receiver in rendering them, and his 
disposition to observe and comply 
with orders of the court. Northrup 
Nat. Bank v. Varner, 82 Kan. 691, 109 
P 394. 

55. Atkinson  v. 
Co., 248 Fed. 134; Gillam vy. Nuss- 
baum, 95 Ill. A. 277; Northrup Nat. 
Bank v. Varner, 82 Kan. 691, 109 P 
394. 

56. 
456, 


Aldrich-Clisbee 


Merritt v, Nissen, 1 OntWR 
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Rent claims. The taxed costs of court are deducti- 
ble before the fund may be subjected to the land- 
lord’s claim for rent due on property held by the 
receiver.°® The tendency of the recent cases 1s to 
prefer the receiver’s claim for compensation, commis- 
sions, and attorney’s fees to a landlord’s claim for 
rent of property used by the receiver,°® but it has 
been held that, where a receiver, under an order of 
court, adopts a lease providing expressly that the 
claim for rent shall have a lien on property brought 
on the premises prior to all other expenses, the rent 
is entitled to priority even over the costs of admin- 
istration.°® The rent will be prorated with other 
claims for operating expenses where the lessor per- 
mits the continuation of the receivership and the 
accumulation of unpaid rentals for so long that it 
would be inequitable for him to assert a priority.°+ 
- A claim for rent is prior to construction expense in- 
curred in the completion of a building by a receiv- 
er on premises leased by the insolvent.°* Claims for 
rent have priority over other charges of the receiver- 
ship in such sums as are obtained as rentals from 


subtenants to whom the premises have been under- 
deine 


Among operating expenses, authority exists for 
subordinating claims for damages for personal in- 
juries and for breach of contract to e¢laims for ad- 
vances of money, material, and services made to the 
receiver for the continuation of the business.°+ 
Claims for supplies and services of such character 
that they have a lien by statute are prior to claims for 
supplies and services not possessing this character- 
istics = 

Completien of construction contract. As to any 
fund brought into the hands of a receiver by reason 


57. Nessler v. Industrial Land Dev. 
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benefit of the estate without retain- 


[§§ 446-447 


of the completion of a coustruction contract, those 
contributing materials and supplies to the comple- 
tion without which the fund would not be realized 
share pro rata with the expenses of receivership in- 
cident to the contract and with each other,®® and 
this is true regardless of awards of priority to those 
successively contributing over all prior creditors.®* 


Operation of business having neither assets nor 
liabilities. Where a court of equity takes over and 
operates through a receiver a private enterprise 
which has no assets of any kind and no abilities at 
the time the receiver is appointed, the funds coming 
into his hands as income through operation are to be 
divided pro rata among all creditors of the receiver- 
ship who have contributed to the operation and whose 
claims are for necessary operating expenses.°® 


Claim based on misrepresentations of receiver in 
the sale of property is ordinarily entitled to no pri- 
ority over other claims for administration expense.°® 


Payments by receiver personally. The claim of a 
receiver for payments made by him personally to 
certain of those having claims for expenses incurred 
by him during the receivership must prorate with 
the claims of creditors on similar obligations left un- 
paid by him.*° 

[§ 447] (4) Diversion of Funds. It is within the 
power of the court having charge of the receivership 
to give priority in the corpus available for distribu- 
tion, to claims arising on obligations which but for 
diversions of the income applicable to them would 
havé been paid in the ordinary course of business 
as expenses of receivership or operation where it 
appears that mterest has been paid,‘! or permanent 
and lasting improvements made on the mortgaved 
property,’? or other expenditures had beneficial to 
the lienors*® by a diversion of funds, such as in- 


72. U. S.—Pennsylvania Steel Co. 


Cor, 65 NJ. Hq..491,°56 A 711 [rev on 
ae grounds 70 N. J. Eq. 804, 64 A 
09]. 


58. City Item Co-op. Printing Co. 
v. Phoenix Furniture Concern, 108 La. 
258, 32 S 469; Glaser v. Achtel-Stet- 
ter’s Restaurant, (N. J.) 149 A 44. 


[a] Costs of sale.—City Item Co- 
op. Printing Co. v. Phcenix Furniture 
Concern, 108 La. 258, 32 S 469. 


59. Filkins v. Adams, 60 Ill. A. 410; 
City Item Co-op. Printing Co. v. Phe—- 
nix Furniture Concern, 108 La. 258, 
32 S 469; Glaser v. Achtel-Stetter’s 
Restaurant, (N. J.) 149 A 44; Sloan, 
etc., Co. v. Lyons Refining Co., 290 Pa. 
442,139 A133. But see Mountain City 
Motor Co. v. Mountain City Motor 
Co., 221 Ky. 579, 299 SW 189 (a land- 
lord with whom the receiver contract- 
ed for rent of certain premises at a 
fixed price, who asserted his landlord’s 
lien within due time, was entitled to 
the rent accruing during the receiver- 
ship as a claim prior to that of the 
receiver for compensation for himself 
and his attorney, such receiver occu- 
pying no different position than any 
other tenant). 


60. Link Belt Mach. Co. v. Hughes, 
174 Ill. 155, 51 NE 179. \ 


61. Andrews v. Beigel, 26 Oh. Cir. 
CERNa (Ss: 430% 


G2) Perrin, ,etc.,. Printing. Co. v. 
Cook Hotel, etc., Co., 118 Mo. A. 44, 
93) SW 337. 


[a] Reason for rule.—lIt is not pos- 
sible for the receivers to complete 
construction of the building so that it 
can be operated with profit for the 


ing possession of the premises occu- 
pied: Perrin, etc., -Printine Coy v. 
Cook Hotel, ete., Co., 118 Mo, A. 44, 
93 SW 337. 

63. Riggs v. Whitney, 15 AbbPr 
GNEY Ys) 388: 


64 In re Cornell Co., 201 Fed. 381. 
65. Jackson Coal, ‘etc., Co. v. Phil- 
lips Line, 114 Va. 40, 75 SE 681. 


eS Kennedy v. Ellis, 10 OhNPNS 


67. Kennedy v. Ellis, supra. 


68. Louisville Gayety Theatre Co. 
v. Ragan, 186 Ky. 672, 217 SW 929. 


[a] Rule applied.—The lessor of a 
theater building to an _ insolvent 
amusement corporation which was 
put into receivership without having 
any assets of any sort, and which was 
operated by him, was not entitled to 
any lien upon the proceeds of ticket 
sales over those contributing to the 
necessary operating expenses, but was 
obliged to share with them on a pro 
rata basis. Louisville Gayety Thea- 
RA Co, v. Ragan, 186 Ky. 672, 217 SW 


69. Coe v. Patterson, 122 App. Div. 
76, 106 NYS 659 [rev 53 Misc. 412, 103 
NYS 472, and reh ‘den 123 App. Div. 
914, 108 NYS 1127]. 


72. Pennsylvania Engineering 
Works vy. New Castle Stamping Co., 
259° Pa. 378, 203 A 215. 


71. Knickerbocker Trust Co. v. 
Green Bay Phosphate Co., 62 Fla. 519, 
56 S 699; U. S. Investment Corp. v. 
Portland Hospital, 40 Or. 523, 64 P 
644, 67 P 194, 56 LRA 627. 


v. New York City R. Co., 190 Fed. 609 
[mod on other grounds 198 Fed. 721, 
117 CCA 503). 


Ill.— Bartlett v. Cicero Light, etce., 
Co., 177 Tll. 68, 52 NE 339, 69 AmSR 
206, 42 LRA 715. 


Miss.—Mobile, etc., R. Co. v. Davis, 
62 Miss. 271. 


Or.—U. S. Investment Corp. v. Port- 
land Hospital, 40 Or. 528, 64 P 644, 
67 P 194, 56 LRA 627. 


Tex.—Texas Pac. R. Co. v. Johnson, 
76 Tex. 421, 183 SW 463, 18 AmSR 60 
[att LOU UL eS) 181) Tote S@tn 250. soe a des 
ed. 81]; Ryan v. Hays, 62 Tex. 42. 


[a] Damages for negligence as 
well as contract claims are entitled 
to the priority accorded by diversion. 
Bartlett.v. Cicero Light, ete5.Co., 177 
Ill. 68, 52 NE 339, 69 AmSR 206, 42 
LRA 715; Mobile, etc., R. Co. v. Da-= 
vis, 62 Miss. 271; Texas Pac. R. Co. 
v. Johnson, 76 Tex. 421, 13 SW 463, 18 
AmSR 60; Ryan v. Hays, 62 Tex. 42. 


73. Pennsylvania Steel Co. v. New 
York City R. Co., 190 Fed. 609. [mod 
on other grounds 198 Fed. 721, 117 CCA 
503]; Knickerbocker Trust Co. v. 
Green Bay Phosphate Co., 62 Fla. 519, 
56 S 699; U. S. Investment Corp. v. 
Portland Hospital, 40 Or. 523, 64 P 644, 
67 P 194, 56 LRA 627. 


{a] Rule applied.—Where receiv- 
ers were appointed for an insolvent 
street railroad company at the suit of 
general creditors, the company hav- 
ing at the time cash and other as- 
sets constituting a substantial fund 
for the payment of creditors and its 
remaining asset consisting of a lease 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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come, properly applicable to the payment of the re- 
ceiver’s expenses.** But the mere fact that a receiy- 
er makes an inequitable and unjust application of 
income in his hands to the detriment of his contract 
ereditors does not entitle them to assert their pri- 
ority in the corpus in a foreclosure suit by the mort- 
gagees.7° Payment of interest from proceeds of 
sale of assets is not a diversion.7° It is not ordi- 
narily a diversion to pay matured interest to the 
mortgagees of a private corporation who have not 
applied for, or acquiesced in, the appointment of a 
receiver or operation of a business by him,*7 although 
if such payments have been made from money loaned 
to him, those advancing the money are entitled to be 
' paid before the lienors.7® A diversion of income to 
the purposes mentioned does not entitle the creditors 
on operating claims to priority, however, when such 
diversion has occurred before the creditors claiming 
a preference extended the credit on which their claim 
is based,’® nor when the payment alleged to consti- 
tute a diversion is an application to the very pur- 
pose for which those making a loan and now <assert- 
ing a priority for it knew and intended that the 
money was to be applied.5° A claim for diversion 
of current income is not proper where it appears that 
claimant, in dealing with the receivership, did not 
contemplate that the current income was to be used 
for the payment of his claim,*! and relied on the per- 
sonal credit of the estate in receivership for his pay- 
ment.§* The current debt fund rule applies only to 
payments made to or for the benefit of lienholders 
as such, and payment by receivers of a debt held by 
bondholders, but having no connection with the own- 
ership of the bonds, gives no right to displace their 
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lien.* 


[§ 448] (5) Necessity of Award of Preference in 
Order Authorizing Expenditures. As to the creditors 
and lienors who acquiesce in, or consent to, the oper- 
ation of a business by a receiver, the expenses of op- 
eration of the concern in receivership are entitled to 
priority without any order of court awarding prefer- 
ence to expenses of that character,** and the same is 
true as to an assertion of priority based on a diversion 
of the income or other funds applicable to operating 
expenses toward the satisfaction of the lienors or’ 
betterment of the security,®® but otherwise the claims 
for the expenses of operation incurred by a receiver 
are not entitled to treatment as preferred claims un- 
less the court, by appropriate order, has given them 
priority ;°® and if there is no preéxisting allowance 
of preference to such necessary operating expenses 
as shall be incurred by the receiver, the creditors, if 
they wish priority, must, before they furnish the 
goods and services in question, go before the court 
and secure a_proper order of priority for the transac- 
tion contemplated.8* Otherwise their claims are in 
no different position than those of other general credi- 
tors.88 Priority of such expenses in such a case over 
liens and mortgages does not exist unless granted | 
in the order of court authorizing the expenditure or 
in a subsequent order ratifying the debts and de- 
claring them paramount liens.6® As between two 
classes of creditors, both of which extended credit 
to a receiver without securing an order of priority, 
no preference should be accorded, but they are en- 


‘titled to share pro rata in the fund available for their 


payment.®°® A claimant with no court order of pref- 
erence cannot demand to share pro rata with one who 


of.a street railroad system which was 
being operated at a loss after the 
payment of the rentals reserved, and 
where a week later the same receiv- 
ership was, on its application, extend- 
ed to the interest of the lessor in the 
demised property with directions to 
the receivers to operate the property 
for the benefit of the public and to 
conserve the same for the benefit of 
whoever might be entitled, and where 
the receivers were not directed to, 
and did not adopt, the lease, but had 
in fact ceased to make payments 
thereunder, but used whatever funds 
came into their hands from either es- 
tate in maintaining and operating the 
property and improving the same so 
as to render the service more safe 
and efficient, and where after several 
months a separate receiver was ap- 
pointed for the lessee, the expendi- 
tures made for such operation, main- 
tenance, and improvements after the 
receivership was extended to the les- 
sor were not chargeable to the estate 
of the lessee, which received no ben- 
efit therefrom, and its receiver was 
entitled in equity to recover such of 
its funds as were used for such pur- 
poses from the receivers for the les- 
sor in preference to the claims of the 
mortgagees of the latter. Pennsylva- 
nia Steel Co. v. New York City R. Co., 
190 Fed. 609 [mod on other grounds 
198 Fed. 721, 117 CCA 503]. 


74. See cases supra notes 71-73. 


Diversion of funds to payment of 
administration expenses see supra § 
427. 

75. U.S. Investment Corp. v. Port- 
land Hospital, 40 Or. 523, 64 P 644, 67 
P 194, 56 LRA 627. 


76. Knickerbocker Trust Co. v. 
Green Bay Phosphate Co., 62 Fla. 519, 
56 S 699. 

77. Knickerbocker Trust Co. v. 
Green Bay Phosphate Co., supra. 


78. Knickerbocker Trust Co. v. 
Green Bay Phosphate Co., supra. 


79. ‘ouzerne- County ‘Trust Co._ v. 
Luzerne County Brewing Co., 21 Pa. 
Dist. 362 


80. Mercantile Trust Co. v. Ten- 
nessee Cent. R. Co., 291 Fed. 462. 


81. Mercantile Trust Co. v. Tennes- 
see Cent. R. Co., supra. 


82. Mercantile Trust Co. v. 
nessee Cent. R. Co., supra. 


83. Mercantile Trust Co. v. Ten- 
nessee Cent. R. Co., supra. 


84. Mayotown Lumber Co. v. Nac- 
ogdoches Grocery Co., (Tex. Commn. 
fie SW 704 [aff (Civ. A.) 221 SW 


85. See cases supra notes 71-82. 


86. Shipe v. Consumers’ Serv. Co., 
28 EF. (2d) 53 [aff 29 F. (2d) 321 (cer- 
tiorari den 279 U. S. 850, 40 SCt 347, 
73 L. ed. 993)]; Pennsylvania Finance 
Co. v. Trenton, etc., R. Co., 189 Fed. 
282; U. S. Investment Corp. v. Port- 
land: Hospital, 40 Or. 5238, 64 P 644, 
67 P 194, 56 LRA 627; Hand v. Sa- 
Vannahsretes mR Co. 17 SMC 2195 (St. 
Louis Union Trust Co. v. Texas South- 
ern R. Co., 59 Tex. Civ. A. 157, 126 SW 
296, 300; International, etce., R. Co. 
v. Coolidge, 26 Tex. Civ. A. 595, 62 SW 
1097 [app dism 95 Tex: 92, 65 SW 181]. 


“Tt is not to be understood that the 
right of such creditors of the receiver 
to be preferred and paid out of the 
corpus sale arises by operation of 
law and independent of the order of 
the court. On the contrary the right 
of such creditors of the receiver for 
claims for operating expenses to be 
preferred in prior payment to lien- 
holders out of the proceeds of sale 
of the corpus flows from an equitable 
situation and arises from the order 
of the court so to be preferred and 
paid and does not arise by operation 


Ten- 


of law.” St. Louis Union Trust Co. 
v. Texas Southern R. Co., supra. 


[a] Bule applied to claims for 
damages when the order of appoint- 
ment did not authorize the payment 
of such claims. Davenport v. Ala- 
bama, ete., R. Co., 7 FE. Cas: No. 3,588, 
2 Woods 519. 


{b] Reference to former order.— 
Where a court authorized issue of re- 
ceiver’s certificates to have a first lien 
on property and subsequently au- 
thorized another issue which, al- 
though not specifically given a pref- 
erence, are described as of like char- 
acter to the first issue, the order au- 
thorizing the second is sufficient for 
a preference. International, etc., R. 
Co. v. Coolidge, 26 Tex. Civ. A. 595, 
62 SW 1097 [app dism 95 Tex. 92, 65 
SW 181]. 


[c] Grant of power to operate and 
manage property, by order of court, 
does not ipso facto give priority to 
expenses of operation and manage- 
ment, a court order of preference be- 
ing additionally necessary. U.S. In- 
vestment Corp. v. Portland Hospital, 
aoe 523, 64 P 644, 67 P 194, 56 LRA 


8&7. Shipe v. Consumers’ Serv. Co., 
28 F. (2d) 53 [aff 29 F. (2d) 321 (cer- 
tiorari den 279 U. S. 850, 49 SCt 347, 
73 G. ed: 993) ]. 


88. Shipe v. Consumers’ Serv. Co., 
supra. 
89. U.S. Investment Corp. v. Port- 


land Hospital, 40 Or. 523, 64 P 644, 67 
P 194, 56 LRA 627; St. Louis Union 
Trust Co. v. Texas Southern RR. Co., 
59 Tex. Civ. A..157, 126 SW 296. 


90. In re Cornell Co., 201 Fed. 381; 
German Nat. Bank v. Young,'114 Ark. 
370, 169 SW 1178. 

[a] Effect of extension of receiv- 
ership.—That one group of creditors 
extended credit to an insolvent cor- 


HO (58-0: Ja] 
has obtained such: order, although their claims are 
otherwise of the same class.°* 


Extent of preference. When an order of court 
authorizes expenditures and allows a preference for 
a fixed and definite amount, a priority exists only 
for the sum named,°? and the fact that the authority 
to borrow with its award of preference is given in a 
series of orders upon successive applications of the 
receiver does not establish for him a continuing cred- 
it entitling advances beyond the credit authorized 
to a priority.°® 

[§ 449] h. Operating Expenses before Receiver- 
ship*94-®5>—(1) In absence of Statute—(a) In Gen- 
eral. The general rules that secured creditors are 
ordinarily entitled to priority over the claims of un- 
secured ereditors®* and that the appointment of a 
receiver does not vest in the court absolute control 
over the property in respect of the priority of claims 
or general authority to displace the priority of vested 
mortgage or other contract liens®’ apply ordinarily 
in receivership proceedings for quasi-public corpo- 
rations.°> -It has frequently been held or recog- 
nized, however, that a court of equity engaged in 
administering mortgaged property of a quasi-publie 
corporation under a receivership may give a prefer- 


poration under an order of appoint- 
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U;_S: 258,25 L. ed. 344; 


[§§ 448-449 


ence to unpaid claims for current expenses of the 
ordinary operation of the business, incurred within 
a limited time before the receivership,®® over mort- 
gage liens,? in respect of the current income of the 
business, and even, under certain circumstances, 1n 
respect. of the corpus of the mortgaged property.’ 
While the determination as.to whether this prefer- 
ence shall be allowed depends to some extent on the 
peculiar circumstances of the particular case,* and 
is a matter involving the exercise of the sound discre- 
tion of the court,* the allowance of the priority is 


the exception and not the rule,® and is made only in. 


a comparatively few specified cases in which equity 
and good conscience require that the mortgage liens 
shall be postponed;® the discretion of the court in 
this regard should be exercised with great care.’ 
Priority as to mechanics’ liens. The propriety of 
allowing a preference to current operating expense 
claims over a mechanic’s lien has been recognized.* 


Priority as to unsecured claims. The courts have 
recognized the priority of current operation expense 
claims ‘against railroad companies? and other pub- 
lic service or quasi-public corporations!® over the 
claims of other unsecured or general creditors. If, 
as a matter of public policy, current operation ex- 


Fosdick v.| like, necessary equitably to restore 


ment setting a specific time limit on 
the receivership does not entitle them 
to any priority over another group 
who advanced necessary materials un- 
der an extension of the time limit by 
subsequent order of court, where nei- 
ther group had asked nor received an 
award of priority in the court order 
authorizing the expenditures, the 
right of the earlier receivership cred- 
itors being to come in and contest the 
time extension and not to secure a 
preference after its allowance. In re 
Cornell Co., 201i Fed. 381. 


91. Silliman.v. Lawley, (Tex. Civ. 
A.) 290 SW 827. 


[a] Rule applied.—Where a receiv- 
er was appointed to care for and dis- 
pose «2 cattle to which feed was pro- 
vided under an order giving the claim 
for feed priority, a caretaker of the 
cattle hired by the receiver could not 
complain of such priority, nor share 
in the fund, although the bill for feed 
absorbed the entire proceeds and a 
judgment that the caretaker be paid 
out of any funds thereafter coming to 
the receiver’s hands was proper. Silli- 
ee v. Lawley, (Tex. Civ. A.) 290 SW 


92. People’s Sav. Bank, ete., Co. v. 
Rogers, 177 Fed. 386, 100 CCA 618. 


93. People’s Sav. Bank, etce., 
v. Rogers, supra. 


94-95. Priorities in respect of: 
Corporations in general see Corpora- 
tions §§ 2687-2708, 3281-3305, 3889. 
Mechanic’s lien in general see Me- 
chanics’ Liens §§ 353-406. , 
Railroad companies in general 
Railroads §§ 711-726. 


Receiver’s certificates see supra §§ 
252-296. 


Co: 


see 


96. See supra §§ 406, 416. 
97. See supra §§ 406, 416. 
98. Thomas v. Western Car Co., 149 


U. S. 95, 13 SCt 824, 34 L. ed. 663; 
Kneeland v. American L. & T. Co., 136 
UES Oo nO moet 00) 34 Ot ed. 379: 
Burnham v. Bowen, 111 U. S. 776, 4 
SCt_675, 28 L. ed. 596; Huidekoper 
v. Hinckley Wocomotive Works, 99 


Schallyi99 7 UseS..235,—2b\ LE Sed? (soi; 
Atlantie Trust Co. v. Dana, 128 Fed. 


209, 62 CCA 657; Addison v. Lewis, 75 


Va. 701. 


99. Period within which 
must accrue see infra § 462. 


1. Fosdick v. Schall, 99 U. S. 2338, 
Ad 1a eda seus ithe Ine ;cete: .Comwwve 
Home Tel. Co., 200 Fed. 263 (recog- 
nizing rule); Illinois Trust, ete., Bank 
v.. Doud, 105 Fed. .1238, 44 CCA 389) 
52 LRA. “481; Citizens’ Trust Co. v. 
National Equipment, etc., Co., 178 Ind. 
167, 98 NE 865, 41 LRANS 695; Homer 
v. Baltimore Refrigerating, etc., Co., 
117 Md, 411, 84 A 176; Security Trust 
Co. v. Goble R. Co., 44 Or. 370, 74 P 
919, 75 P 697; Merriam v. Victory 
Min. Coy sisOr 821,506 BP Rb, be ub nats 
60 P 997. See Lincoln Trust Co. v. 
Missouri Water, etc., Co., 151 Mo. A. 
322, 1381 SW 889 (recognizing rule). 
And see cases passim infra § 451. But 
see Metropolitan Trust Co. v. Tona- 
wanda Valley, ete., R. Co., 103 N. Y. 
245, 8 NE 488 (where payment of cer- 
tain claims was refused). 


[a] Leading case.—Fosdick v. 
Schall 99 WSs 293) 25 du= edly 33.9: 


2. See infra §§ 454-457. 


3. Fosdick ‘v. Schall, 99 U. S: 233, 
25 L. ed. 339; Manchester Locomo- 
tive Works v. Truesdale, 44 Minn. 115, 
46 NW 301, 9 LRA 140. 


4 Manchester Locomotive Works 
v. Truesdale, supra. 


5. Gregg v. Metropolitan Trust Co., 
19% Ur Si 283; 257 SCt 415, 4oeis sed. 
717; Kneeland v. American L. & T. 
Con 236 Usi'S. 89)! 10 sSCk 950) $4 0. 
ed.-3793 Crane (Co.\yv. Pidelity! Drust 
Co, 238 Fed. 693, 151 CCA 543 [certio- 
rari den 242 U. S. 658 mem, 37 SCt 
744 mem, 61 L. ed. 1375 mem]; New 
York Security, ete., Co. v. Louisville, 
etc., R. Co., 102 Fed. 382. See Virginia, 
etc., Coal Co. v. Central R., ete., Co. 
LO. U.S.) Sdo nls SCt LOD Gee Manned 
1068 (recognizing rule). 


{a] Lien created by mortgage in 
favor of bondholders is vested right 
subject only to the payment of a few 
unsecured matured claims for oper- 
ating expenses, equipment, and the 


claim 


’ 


*By WILLIAM G. BANNON (§§ 449-494). 


to unsecured creditors that which by 
the nonpayment of their claims when 
‘due amounted to a diversion of the 
fund in favor of the mortgage credi- 
tors. Kneeland v. American L. & T. 
Co.,- 136, U.S. 89; 10 SCt 950,340. ed. 
379; Atchison, ete., R. Co. v. Osborn, 
148 Fed. 606, 78 CCA 378 [certiorari 
den 207 U. S. 589 mem, 28 SCt 255 
mem, 52 L. ed. 353 mem]. 


[b] Different basis from that of 
receivership claims.—The payment of 
such debts stands prima facie on a 
different basis from the payment of 
claims arising under the receivership, 
while it may be brought within the 
principle of the latter by special cir- 
cumstances. Miltenberger v. Logans- 
port,.ete., R. Co., 106 U. S. 286, 1 SCt 
140) (27 -En ed. P17. 


6. Lackawanna Iron, ete., Co. v. 
Marmers! (lu. & “L.. Con, 16 Ue Se 298: 
20 SCt 3638, 40 L. ed. 475; Westing- 
house Air Brake Co. v. Kansas City 
Southern R. Co., 137 Fed. 26, 71 CCA 1. 


7. Miltenberger v. Logansport, etc., 
Rie Co. 106. S: 286-01 “SChy 400 27 ean, 
ed. 117; Crane Co. v. Fidelity Trust 
Co., 238 Fed. 693, 151 CCA 548 [cer- 
tiorari den 242 U. S. 658 mem, 37 SCt 
744, 61 L. ed. 18375 mem]; Pennsyl- 
vania Finance Co. y. Charleston, etc., 
R.5Co.,, 62 Med. 205,710 CCA 323. 


8 Shugart v. Atlantic, etc., R. Co., 
161 Iowa 351, 143 NW 90. 


fa] In respect of claims of me- 
chanic’s lien claimants, whose liens 
were subordinate to mortgage in- 
volved, the priority of the current op- 
eration claims has been recognized. 
Shugart v. Atlantic, etc., R. Co., 161 
Iowa 351, 143 NW 90. 


Priority of mechanic’s lien in gen- 
eral see Mechanics’ Liens §§ 353-406. 


9. Pennsylvania Steel Co. v. New 


Work {City, KR. Co.; 216 %Med. 458 aleees 


CCA 518 [mod on other grounds 208 
Fed. 168, and certiorari den sub nom. 
Benner v. New York City R. Co., 238 
U. S. 632 mem, 35 SCt 794 mem, 59 L. 
ed. 1498 mem]; Ruhlender yv. Chesa- 
ae etc., R. Co., 91 Fed. 5, 33 CCA 


10. Houston First Nat. Bank vy. 
Campbell, (Tex. Civ. A.) 193 SW 197. 


lor later cases, developments anid changes in the law see Annotations, same title and section number. 
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pense claimants are accorded a special equity as 
against other general creditors, a current operation 
expense claimant may claim such equity whether or 
not, at the time of the original transaction, he knew 
that he was entitled to the equity.1! As between un- 
secured creditors for operating debts in general there 
is no priority.!? 

In what jurisdictions equitable rule applicable. 
The above rule permitting a preference, which orig- 
inated in the federal courts,* has been applied in 
many of the states,1* notwithstanding the existence 
of statutory provisions as to liens and preferences.!® 
In some jurisdictions, however, the courts have re- 
fused to adopt the rule?® on the theory that the stat- 
utory provisions as to liens and preferences are the 
sole guide of the courts in this regard.17 In still 
other jurisdictions, while the courts have not express- 
ly rejected the rule in its entirety, the trend appar- 
ently is toward such rejection.1® 


[§ 450] (b) Reasons for, or Basis of, Rule.t® Ac- 
cording to some cases the special equity or priority al- 
lowed to claims for current operating expenses which, 
as hereafter pointed out,”° was first recognized in the 
case of railroad receiverships, is based on public pol- 
icy,?+ that is to say, it arises from the primary and 
paramount duty to the state and to the public to keep 
the public utility in operation,?” or, as otherwise stat- 
ed, to keep it a going concern.?* Of course, in the few 


11. Pennsylvania Steel Co. v. New a 
York City R. Co., 208 Fed. 168, [mod 18. 
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See infra § 481. 
See Old Colony Trust Co. v. 
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cases in which the priority of the type of claim in 
question has been recognized in receiverships for cor- 


- porations carrying on a private business,?* the fore- 


going reason is not given any weight.?® Even where 
such a claim is against a public or quasi-public cor- 
poration, it is definitely settled that the fact that the 
consideration for the claim conduced to keep the 
utility a going concern is not of itself sufficient to 
justify the allowance of priority,?° and the courts, 
in stating the basis of the doctrine permitting pri- 
ority, have usually considered matters other than, 
or in addition to, the public welfare.2* Thus some 
of the cases, while emphasizing the importance of 
keeping the railroad a going concern,?® have stated, 
either explicitly or in substance, that the doetrine 
rests upon the-principle of benefit to the public, the 
mortgagee, and other interested persons.7® So, in 
working out a basis for allowing the preference, the 
courts have considered the rights of the mortgagee in 
respect of ineome,®® and in this connection have 
held or affirmed that: (1) The mortgage is a 
len on the net, and not on the gross, income of 
the mortgagor company.*! (2) There is an im- 
plied agreement upon the part of the mortgagees, in 
accepting the security, that current debts, contracted 
in the ordinary course of the business, shall be paid 
from current earnings before such mortgagees have 
any claim upon such earnings.*? So it has been as- 


665, 48 LRA 41; Barnum vy. Southern 
Oregon Tract. Co., 100 Or. 652, 195 P 


on other grounds 216 Fed. 458, 132 
CCA 518 (certiorari den 238 U. S. 632 
mem, 35 SCt 794 mem, 59 L. ed. 1498 
mem) ]. 

12. Whelan v. Enterprise Transp. 
Co., 175 Fed. 212. ‘ 


\ 

13. See Massey v. Camden, etce., R. 
Co., 78 N. J. Eq. 540, 80 A 557, AnnCas 
1912B 1246; Westinghouse Electric 
Mfg. Co. v. Barre, etc., Tract, etc., Co., 
98 Vt. 130, 126 A 594. 
supra note 1. 


14. Ark.—Barstow v. Pine Bluff, 
etc., R. Co., 57 Ark. 334, 21 SW 652. 


Colo.—-Grand Junction First Nat. 
Bank v. Wyman, 16 Colo. A. 468, 66 
P 456. 

Ind.—Citizens’ Trust Co. v. National 
Equipment, ete., Co., 178 Ind. 167, 98 
NE 865, 4 LRANS 695. 


Iowa.—Shugart v. Atlantic, etc., 
R. Co., 161 Iowa 351, 143 NW 90. 
Ky.—Douglass vy. Cline, 12 Bush 


608. 


Md.—Homer v. Baltimore Refriger- 
ating, etc., Co., 117 Md. 411, 84 A 170. 


Mo.—Van Frank vy. Missouri Pac. 
R. Co., 89 Mo. A. 460. 


Or.—Security Trust Co. v. Goble R. 
Cos ds Orn-3 LO ae eot 9,100) en OI « 


Tex.—MclIlhenny v. Binz, 80 Tex. 
1, 13 SW 655, 26 AmSR 705 [writ of 
error dism 145 U. S. 641, 12 SCt 982, 
36 L. ed. 854]. 


Utah.—Central Trust Co. v. Utah 
Cent. R. Co., 16 Utah 12, 50 P 813. 


Va.—Addison v. Lewis, 75 Va. 701. 


Wash.—Bellingham Bay Impr. Co. 
vw. Fairhaven, etc., R. Co., 17 Wash. 
871, 49 P 514. 

And see cases supra note 1; 
infra § 451. 

15. Van Frank vy. Missour? Pac. R. 
Co., 89 Mo. A. 460. 

And see infra § 481. 

16. Massey v. Camden, etc., R. Co., 
79 N. J. Eq. 652, 82 A 917; Massey v. 
Camden, etc., R. Co., 78 N. J. Eq. 540, 
80 A 557, AnnCasi912B 1246. 


passim 


And see cases; 


Medford, etc., R. Co., 215 Mass. 156, 
102 NE 484 (where a claim of prefer- 
ence was denied); Metropolitan Trust 
Co. v. Tonawanda Valley, etc., R. Co., 
103 N. Y. 245, 8 NE 488 (where ap- 
parently the preference, if allowed, 
would have affected the corpus). 


[a] In Vermont (1) the equitable 
doctrine has been recognized notwith- 
standing the statute. Poland v. La- 
mouille Valley R. Co., 52 Vt. 174. (2) 
But in a subsequent and recent case 
the supreme court explicitly reserved 
the question as to whether, or as to 
what extent, the doctrine should be 
applied in that state. Westinghouse 
Electric Mfg. Co. v. Barre, ete., Tract., 
etc., Co., 98 Vt. 130, 126 A 594. 


19. Grounds for charging corpus 


of mortgaged property see infra §$§ 


455, 456. 
20. See infra.§ 451. 


21. Pennsylvania Steel Co. v. New 
York City R. Co., 208 Fed. 168 [mod 
on other grounds 216 Fed. 458, 132 CCA 
518 (certiorari den 238 U. S. 632 mem, 
35 SCt 794 mem, 59 L. ed. 1498 mem) ]. 


22. New York Security, etc., Co. v. 
Louisville, etc., Cons. R. Co., 79 Fed. 
386. 

23. Virginia Pass., etc., Co. v. Lane 
Bros. Co., 174 Fed. 518, 98 CCA 295 
{certiorari den 215 U. S. 610 mem, 30 
SCt 411 mem, 54 L. ed. 348 mem]. 

24. See infra § 451. * 

25. See Drennen v. Mercantile 
Trust, “etc. Cos, 115, Ala, 592, 23°58 
164, 67 AmSR 72, 39 LRA 623. 

26. See infra § 466. 

27. See cases passim infra notes 
29-33. 

28. See cases infra note 29. 

29. Southern R. Co. v. Ensign Mfg. 
Co.,, 117 Fed. 417, 54 CCA..5915) Inter 
national Trust Co. v. T. B. Townsend 
Brick, etc., Co., 95 Fed. 850, 37 CCA 
396; Farmers’ L. & T. Co. v. Northern 
Pac. R. Co., 74 Fed. 431; Citizens’ 
Trust Co. v. National Equipment, etc., 
Co., 178 Ind. 167, 98 NE 865, 41 LRANS 
695; Cambria Iron Co. v. Union Trust 
Co:; 154 Ind. 291,65 NE 745, 56 NE 


580, 197 P 269, 198 P 520._ 
30. See cases infra notes 31, 32. 


Right of mortgagee to income in 
general see Mortgages § 604 et seq; 
Railroads §§ 682, 695. 


31. Illinois Trust, ete., Co. v. Doud, 
105 Fed. 123, 44 CCA 389, 52 LRA 481; 
St. Louis Trust Co. v. Riley, 70 Fed. 
32, 16 CCA 610, 30 LRA 456. And see 
cases infra note 32. 


[a] Otherwise stated.—The income 
out of which the mortgagee is to be 
paid is the net income. Fosdick v. 
Schall,-99 U.aS. 235;°25 Wu. edas3o sine 
ternational Trust Co. v. T.-B. Town- 
send Brick, etc., Co., 95 Fed. 850, 37 
CCA 396. 


32. Southern R. Co. v. Carnegie 
Steel Cor AGUS S: 2onee20usCtrs 41s 
14-L. ed. 458; Burnham v. Bowen, 111 
US. 116) 4 SCt! 675, 38 «bee edu oe. 
Fosdick v. Schall,'99 U. S. 285, 25 L. 
ed... 339) Chicaso, ete, oR.) ComnvensU. 
S., ete., Trust. Co., 225. Fed. 940, 1141 
CCA 64; Moore .v. Donahoo, 217 Fed. 
177, 183 CCA 171, 5 ALR 675. [certio- 
rari den 235 U. S, 706 mem, 35 SCt 283 
mem, 59 L. ed. 434 mem]; Missouri, 
etc., R. Co. v. City Trust Co., 209 Fed. 
45, 126 CCA 187; Virginia Pass., etc, 
Co. v. Lane Bros. Co., 174 Fed. 513, 98 
CCA 295 [certiorari den 215 U.S. 
610 mem, 30 SCt 411 mem, 54 L. ed. 
348 mem]; Rodger Ballast Car Co. 
v. Omaha, etc., R. Co., 154 Fed. 629, 


83 CCA 403; Illinois Trust, ete., Co. 
v. Doud, 105 Fed. 128, 44 CCA 389, 
52 LRA 481; International Trust Co. 


v. Townsend Brick, etc., Co., 95 Fed. 
850, 37 CCA 396; Central Trust Co. v. 
East Tennessee, etc., R. Co., 80 Fed. 
624, 26 CCA 30; Thomas v. Peoria, 
etc., R. Co., 36 Fed. 808 [mod on oth- 
er grounds 149 U. S. 95, 13 SCt 824, 
37 L. ed. 663]; Flint v. Danbury, etce., 
St. —RwCo., ("101 Conn) 13) 125. Aw noes 
40 ALR 1; Mersick v. Hartford, etc., 
R.. Co. 76 “Conn.” 11, 555A 66455 100 
AmSR 977; Barnum v. Southern Ore- 
gon Tract. Co., 100 Or. 652, 195 P 580, 
197 P 269, 198 P 520; McCornack v. 
Salem °R.)Col)-34 Or. (6438, (664 R 518) 
1022; Williamson v. Washington City, 
etes Rv Cog 13" Gratt. * a Van) 624, 


272. [53 C.J.) 


serted that the court appointing the receiver is vest- 
ed with discretionary power to make such order ¢on- 


cerning the payment of existing liabilities out of the- 


income of the receivership as shall be equitable and 
just, as a condition precedent to assuming such con- 
trol over the property at the suit of the lienholder ;** 
but this latter statement must be considered in con- 
nection with the somewhat narrow limits to which 
the rule or doctrine in question has been confined.** 
So, also, the courts have considered the fact that the 
payment of such claims may be necessary to preserve 
the mortgaged property and to keep it a going con- 
cern,?> and this necessity for payment is the usual 
explanation of the infrequent allowance of priority 
in respect of the corpus of the mortgaged property 
where there is not a diversion.2® In any event it 
would seem that current operation expense claims are 
not given priority’merely upon the theory of a su- 
perior equity in the debt itself,?” or upon the theory 
of estoppel based upon the fact that the mortgage 
trustees and bondholders permitted the property to 
be operated, and the debts incurred by the corpora- 
tion, after default in payment of interest upon the 
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bonds.*8 

[§ 451] (c) Business of Debtor and Type of Cor- 
poration. The rule permitting the allowance of an 
equitable preference to claims for current operation 
expenses over mortgage liens has frequently been ap- 
plied or recognized in the case of railroad com- 
panies,*® ineluding street railroad companies.*° 
While the leading case on the subject involved the 
rights of claimants against a railroad company** and 
there have been expressions by the courts indicating 
that the rule is or should be confined to claims against 
railroad corporations,*? the view has been taken that 
the allowance of a preference to a current expense 
claimant depends on whether or not the property of 
the mortgagor is dedicated to, and used for, a publie 
service,*® and that such allowance may be made in 
respect of public or quasi-public service corporations 
generally,** including companies supplying the pub- 
lice with lght,*> water,*® irrigation facilities,*’ 
heat,#® or refrigeration ;*® and, in regard to the pref- 
erence of certain current expense claims at least, 
including telephone companies.®°® So there is au- 
thority to the effect that if the condition as to the 


See Whelan v. Enterprise Transp. Co., 
175 Fed. 212, 214 (“The propriety of 
any claim as against a mortgage rests 
upon a duty of the mortgagee to con- 
tribute to the payment of the claim, 
and not upon its priority in the gen- 
eral distribution of the estate’); Mc- 
Ilhenny v. Binz, 80 Tex. 1, 13 SW 655, 
26 AmSR 705 (where a preference was 
recognized). 

Effect of diversion of income sub- 
ject to priority of current operation 
claims see infra §§ 454, 455. 


33. Union Trust Co. v. Souther, 
107 U. S. 591, 2 SCt 295, 27 L. ed. 488; 
Hosdick v. Schall, 99°U. S. 235, 25 Iu. 
ed. 339; Pennsylvania Finance Co. v. 
Charleston, etc., R. Co., 62 Fed. 205, 
10 CCA 323; Pennsylvania Finance Co. 
v. Charleston, etc., R. Co., 49 Fed. 693. 


Wai See supra § 449; infra §§ 452, 
35. Miltenberger v. Logansport, 


ete., R. Co., 106 U. S. 286, 1 SCt 140, 
Dieaede LT St, Vous’ Trust Gon-v. 
Riley, 70 Fed. 32, 16 CCA 610, 30 LRA 
456; .Farmers’ L. & T. Co. vy. Green 
Bay, etc., R. Co., 45 Fed. 664. 


26. See infra § 456. 


37. Phillips v. Wise, (Tex. Civ. ‘A.) 
31 SW 428. 


33. Fordyce v. Omaha, etc., R. Co., 
145 Fed. 544; Maryland Steel Co. v. 
Gettysburg Electric R. Co., 99 Fed. 
150; Hiles v. Case, 14 Fed. 141, 9 Biss. 
549; Phillips: v. Wise, (Tex. Civ. A.) 
31 SW 428. 


39. U. S.—Louisville Trust Co. v. 
Houisville, ete;, R. Co., 174 U. S) 674, 
LORS CtMESc ny 45s ed. ull 30) % [nev 
84-Fed. 539, 28 CCA 202]; Virginia, 
etc., Coal Co. v. Georgia Cent. R., etc., 
CoPm Omi suelo SL SOCtLOSiay 42) elu, 
Cd AU GS sta Duouls, eta... km Oo. ve 
Cleveland wetcy at. Co. Laois S) 1658) 
8 SCt 1011, 31 L. ed. 832; Union Trust 
Co. v. Illinois Midland R. Co., 117 U. 
S. 434, 6 SCt 809, 29 L. ed. 963; Burn- 
ham v. Bowen, 111 U. S. 776, 4 SCt 675, 
Smo COmmOOO? MU MOMnwirust | Coury. 
Souther, 107 U. S. 591, 2 SCt 295, 27 
-L. ed. 488; Hale v. Frost, 99 U. S. 
389, 25 L. ed. 419; Fosdick v. Schall, 
99 U.S. 235, 25 L. ed. 339; Texas Co. 
v. International, etc., R. Co., 237 Fed. 
921, 150 CCA 571 [certiorari‘den 243 
U. S. 647 mem, 648 mem, 37 SCt 475 
mem, 61 L. ed. 945 mem]; Chicago, 
CLC aE CONV ew io ele, ErUust ‘Co: 
225 Fed. 940, 141 CCA 64; Loveland, 
etc., Co. v. Blair, 222 Fed. 207, 137 CCA 


521; *Missouri, .ete., R. Co.) yv. City 
Trust Co., 209 Fed. 45, 126 CCA 187; 
Rodger Ballast Car Co. v. Omaha, etc., 

. Co, 154 Fed. 629, 83 CCA, 403; 
Southern R. Co. v. Ensign Mfg. Co., 
117 Fed. 417, 54 CCA 591; Monsarrat 
v. Mercantile Trust Co., 109 Fed. 230, 
48 CCA 328; International Trust Co. 
v. T. B. Townsend Brick, etec., Co., 95 
Fed. 850, 37 CCA 396; Grand Trunk 
R. Co. v. Central Vermont R. Co., 88 
Fed. 620; Southern R. Co. v. Tillett, 
76 Fed. 507, 22 CCA 303; New England 
R. Co. v. Carnegie Steel Co., 75 Fed. 
54, 21 CCA 219; Ames v. Union Pac. 
RasCo:, 74 Wed. 335; . Northern, Pac. 
RR. Cove Lamont, 69. Fed. 23,7160 Ces 
364; Pennsylvania Finance Co. v. 
Charleston, etc., R. Co., 62 Fed. 205, 
10, CCK S234) karmers Lic TiCor ve 
Vicksburg, ete.) R. Co, 33 Beds 178: 
Blair v. St. Louis,:etc., R. Co., 22 Fed. 
769;. Farmers’ L. & T. Co. v. Missouri, 
etc., R. Co., 21 Fed. 264; Calhoun v. 
St. Louis, etc., R. Co., 14 Fed. 9, 9 Biss. 
330; Taylor v. Philadelphia, etce., R. 
Co., 6 Fed. 377; Turner v. Indianapo- 
lis, etc., R. Co., 24 F. Cas. No. 14,258, 
8 Biss. 315. But see Denniston v. 
Chicaeo;netewy i. (Co. (naka Cas sINo, 
3,800, 4 Biss. 414 (where a claim for 
priority was denied). 


Ark.—Barstow v. Pine Bluff, etc., R. 
Co., 57 Ark. 334, 21 SW 652. 


Colo.—Grand Junction First Nat. 
se v. Wyman, 16 Colo. A, 468, 66 


Iowa.—Shugart v. Atlantic, ete., R. 
Co., 161 Iowa 351, 143 NW 90. 


Mi ee ee v. Cline, 12 Bush 


Or.—Barnum y. Southern Oregon 
Mraet. Co: 100 (Or, 652, 195) P.db80; 197 
P 269, 198 BP 520. 


Tex.—Mallhenny v. Binz, 80 Tex. 1, 
13 SW 655, 26 AmSR 705; Farmers’, 
etc., Nat. Bank v. Waco Electric R., 
Cire Ol, (Gini, J) SS tSwe alps, 


Utah.—New York Cent. Trust Co. 
uA ee Cents RR. Co., 16) Utah 12.150 


Va.—Addison v. Lewis, 75 Va. 701. 


Wash.—Bellingham Bay Imp. Co. v. 
Fairhaven, etc., R. Co., 17 Wash. 371, 
AO Oe iia 


40. New York Guaranty Trust Co. 
v. Galveston City R. Co., 107 Fed. 311, 
46 CCA 305. [certiorari den 181 U. 
S. 622 mem, 21 SCt 925 mem, 45 L. ed. 
1032 mem]; Illinois Trust, ete., Bank 


v. Doud, 105 Fed. 123, 44 CCA 389, 52 
L. R. A. 481; New York Guaranty, 
ete.,) Co, ev. Tacoma. Rs ete:, Cos? 83 
Fed. 365, 27 CCA 550; Flint v. Dan- 
bury,etes uSt.) Reo Co: 101, 1©onnasais, 
125 A 194, 40 ALR 1; Mersick v. 
Hartford, ete., Horse R. Co., 76 Conn. 
11, 55 A 664, 100 AmSR 977; Cambria 
Tron Coxv. Union Trust Co. 154° Ind. 
291, 55 NE 745, 56 NE 665, 48 LRA 41; 
McCornack v. Salem C. R. Co., 34 Or. 
643, 566 P 518; 1022. 


41. See Fosdick v. Schall, 99 U. S. 
Asajeco. dae ede de 


42. See Spencer v. Taylor Creek 
Ditch Co., 194 Fed. 635; Farmers’ L. & 
T. Co. v. Grape Creek Coal Co., 50 
Fed. 481,16 LRA 603; Bound v. South 
Carolina R. Co., 50 Fed. 312; Fidelity 
Ins., etc., Co. v. Shenandoah Iron Co., 
42 Fed. 372; Philadelphia Seventh 
Nat. Bank v. Shenandoah Iron Co., 35 
Fed, 436; Hunt v. Memphis Gas Light 
Co., 95 Tenn. 136, 31 SW 1006. 


“The doctrine of Fosdick vy. Schall, 
99 GUL SS. 28a. bos cms "eGo oo has 
never yet been applied in any case, 
except that of a railroad. The case 
lays great emphasis on the considera- 
tion that a railroad is a peculiar prop- 
erty, of a public nature, and discharg- 
ing a great public work. There is a 
broad distinction between such a case 
and that of a purely private concern. 
We do not undertake to decide the 
question here, but only point it out. 
There is other ample ground upon 
which to decide this question.’ Wood 
v. Guarantee Trust, etc., Co., 128 U.S. 
416, 421, 9 SCt 131, 32 L. ed. 472. 

43. Warburton v. Perkins, 150 Md. 
304, 133 A. L41- 

44. Homer v. Baltimore Refrigerat- 
ing, etc., Co., 117 Md. 411, 84 A 176. 
And see cases infra notes 45-50. 

45. Citizens’ Trust Co. v. National 
Equipment, etc., Co., 178 Ind. 167, 98 
NE 565, 41 LRANS 695. ‘ 

46. Citizens’ Trust Co. vy. National 
Equipment, etc., Co., supra. 

47. Atlantic Trust Co. v. Wood- 
bridge Canal, etc., Co., 86 Fed. 975, 79 
Hed.p3 9. 

48. Homer v. Baltimore Refrigerat- 
ing, etc., Co., 117 Md. 411, 84 A 176. 

49. Homer y. Baltimore Refriger- 
ating, etc., Co., supra. 


50. Keelyn v. Carolina Mut. Tel., 
etc., Co., 90 Fed. 29. 


[a] In respect of wages of opera- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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use of the property for public service exists, the pref- 
erence in question may be given effect where the mort- 
gagor is a private individual,®? an unincorporated 
association,®? or a so-called Massachusetts or busi- 


ness trust.°? 


As between current operation claimants and other 
general creditors the right of the former to a pref- 
erence has been recognized where the claims were 
against an irrigation company*‘ or an entity engaged 
in the manufacture and sale of electrical current.*® 
By the weight of 
authority the claim of an unsecured creditor of an 
ordinary corporation engaged in a private business 
may not be given a preference in equity over a mort- 
gage or other contract lien,®® as, for example, where 
the claim of the unsecured creditor is against a cor- 
poration engaged in mining,®* including a mining 
company which in carrying on its business operates 
or manufacturing.®® 
are, however, some cases which, even as ‘to corpora- 
tions engaged in a private business, have recognized 
the propriety of the allowance of a preference to an 


Private corporation or business. 


a private railroad;°® 


tors and other employees (1) the rule 
has been applied. Keelyn v. Carolina 
Mut. Dele ete... Co; 90 Med -295 iC) 
Priority of wage claims in general 
see infra § 468. 


51. Warburton vy. Perkins, 150 Md. 
304, 183 A 141. 


52. Warburton v. Perkins, supra. 
53. Warburton v. Perkins, supra. 


[a] Sale of electric current by 
business trust.—The rule may apply 
where the business is the’ manufac- 
ture and sale of electric current by a 
so-called Massachusetts or business 
trust. Warburton vy. Perkins, 150 Md. 
304, 133 A 141. 


54. Houston First Nat. Bank v. 
Campbell, (Tex. Civ. A.) 193 SW 197. 


55. Warburton vy. Perkins, 150 Md. 
304, 133 A 141. 


56. Keelyn v. Carolina Mut. Tel., 
etc., Co., 90 Fed. 29; Sniveley v. Loom- 
is Coal Co., 69 Fed. 204; Farmers’ L. 
& T.: Co. v. Grape Creek Coal Co., 50 
Fed. 481, 16 LRA 603; Hooper v. Cen- 
tral Trust Co., 81 Md. 559, 32 A 505, 29 
LRA 262; Merriam v. Victory Placer 
Ming Coss (Ones 2s D6 LP Toyo Smbo, 
60 P 997. See Central Sav. Bank v. 
Newton, 59 Colo. 150, 147 P 690 (where 
the record failed to disclose that the 
railroad involved was a public or 
quasi-public corporation, or that it had 
ever been operated as such); Inter- 
national Harvester Co. v. Union Irr. 
Co., 150 La. 405, 90 S 741 (claim for 
wages subordinate to vendor’s privi- 
lege upon movables); Raht v. Attrill, 
106 N. Y. 423, 138 NE 282, 60 AmR 456, 
20 AbbNCas 26 (where the court said 
that “the fact that the company was 
owing debts for labor created no 
equity for their payment in prefer- 
ence to the bondholders’). 

57. Spencer v. Taylor Creek Ditch 
Co., 194 Fed. 635, 114 CCA 407; Snive- 
ley v. Loomis Coal Co., 69 Fed. 204; 
Farmers’ L. & T. Co. v. Grape Creek 


Coal Co., 50 Fed. 481, 16 LRA 603; 
Fidelity Ins., ete., Co. v. Shenandoah 
Iron Co.. 42 Fed. 372. 

58. Grand Junction First Nat. 


Bank v. Wyman, 16 Colo. A. 468, 66 
P 456. 


59. Bound -v. 
€o.; +50 Fed. 312; 


South Carolina R. 
Fidelity Ins., etc., 
Co. v. Shenandoah Iron Co., 42 Fed. 
372; Philadelphia Seventh Nat. Bank 
v. Shenandoah Iron Co., 35 Fed. 436. 


60. L’Hote v. Boyet, 85 Miss. 636, 
38 S 1,°3 AnnCas, 705. 
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for operating expenses over claims 


of ordinary or general®® or mortgage creditors ;° but 
in some jurisdictions the rule is limited to a prefer- 
ence for the claims of laborers.®? 


[§ 452] (d) Matters of Procedure Affecting Al- 


preference.°® 


There 


for in the order 


[a] In Porto Rico the rule applies 
in the case of a receivership for a 
sugar central. Welch v. Central San 
Cristobal, Inc., 8 Porto Rico Fed. 241, 
7 Porto Rico Fed. 737. 


61. Drennen vy. Mercantile Trust, 
ete., Co:, 115 Ala. 592, 23 S 164, 67 
AmSR 72, 39 LRA 623; L’Hote v. 
Boyet, 85 Miss. 636, 38 S 1. See Leh- 
man v. Tallassee Mfg. Co., 64 Ala. 
567, 598 (where the court said, how- 
ever, that ‘‘no peculiar equity in favor 
of other creditors is shown, which 
would repel the prima facie right of 
the mortgagees” to a fund derived 
from the use of the mortgaged prop- 
erty); Manhattan Trust Co. v. Seattle 
Coal, ete., Co., 16 Wash. 499, 48 P 333, 
737 (where a preference was allowed, 
but, apparently, the effect of the de- 
cision was confined to the particular 
case). Contra Merchants’ Bank v. 
Moore, 106 Ala. 646, 17 S 705. 


[a] Mining corporation.—Drennen 
v. Mercantile Trust, etc., Co., 115 Ala. 
oF 23 S 164, 67 AmSR 72, 39 LRA 
623. 


[b] In Porto Rico the rule has 
been applied or recognized in the case 
of a receivership for a sugar central. 
Welch v. Central San Cristobal, Inc., 
8 Porto Rico Fed. 241, 7 Porto Rico 
Fed. 737; Berwind-White Coal Min. 
Co. v. Borinquen Sugar Co., 6 Porto 
Rico Fed. 567. But see Lee v. Kop- 
pel Industrial Car, etc., Co., 295 Fed. 
23 [rev 13 Porto Rico Fed. 107, and 
certiorari den 265 U. S. 584 mem, 44 
SCt 459 mem, 68 L. ed. 1191 mem 
(where the effect of a statute was 
considered) J. 


62. George v. Pigford, 
332, 52S 796. 


Preference of labor claims in gen- 
eral see infra § 468. 


63. Bound v. South Carolina R. Co., 
47 Fed. 30. 


[a] In Georgia, in a proceeding in 
equity against a railroad company 
brought by unsecured creditors under 
the Insolvent Traders Act (Civ. Code 
§ 2719 et seq) for the appointment 
of a receiver, in which the mortgagee 
is a defendant, the doctrine permit- 
ting the court to give priority to un- 
secured claims created prior to the 
appointment of the receiver, if appli- 
cable in Georgia in any case, does 
not apply, and such preference may 
not be allowed. Alexander v. Mercan- 
File ErustctesnCo,., L000; Gas S30, 28 
SE 235; New York Cent. Trust Co. 
v. Thurman, 94 Ga, 735, 20 SH 141. 


97 Miss. 


lowance of Priority. While it has been stated or 
intimated that the equitable preference of current 
operation claims will not be enforced against mort- 
gagors who do not voluntarily seek the aid of equi- 
ty,®°? and the question usually arises in proceedings 
in which foreclosure of the mortgage is involved,®* 
in comparatively recent cases it has been held that 
it is not necessary that the mortgage creditor should 
have sought the appointment of the receiver in order 
that the unsecured creditor may be entitled to such 
However, the right to enforce the 
preference as against the hen of creditors who are not 
parties to the proceeding has been denied.®® 
Order or direction at time of appointment.*®? 
allowance of the preference to an operation expense 
claim is not dependent on its having been provided 


The 


of appointment.*® Conversely, the 

64. See Fosdick v. Schall, 99 U. S. 
233, 25 L. ed. 339; and cases passim 
as §§ 449-451; and infra §§ 453— 


65. Moore v. Donahoo, 217 Fed. 
Liter 845) 133 CCA STANT 5 ATE EoD 
[certiorari den 235 U. S. 706 mem, 35 
SCt 283 mem, 59 L. ed. 434 mem]; 
Flint v. Danbury, ete., St. R. Co., 101 
Conn. 13,5125 A949 40n AER: 


“His [the unsecured creditor’s] 
power to enforce his rights should 
not be made contingent upon the pos- 
sibility that the secured creditor may 


apply to a court for the appointment 


of a receiver or for other equitable re- 
lief, a circumstance wholly fortuitous, 
or at least one over which he exercises 
no control.” Moore vy. Donahoo, supra. 


[a] Rule may be applied (1) where 
the proceeding is a creditor’s bill 
(Moore v.. Donahoo, 217 Fed. 177, 133 
CCA 171 [certiorari den 235 U. S. 706 
mem, 35 SCt 283 mem, 59 L. ed. 434 
mem]) (2) and the mortgagee does 
not seek affirmative relief (Flint v. 
Danbury, etc., St. R Kos 101 Conn, 13, 
125 A 194, 40 ALR 1). 


{b] In_ Porto Rico, in the case 
where a receiver is appointed in a 
general creditors’ suit against a sugar 
central in which it is not necessary 
to foreclose and in which relief may 
be given in respect only of surplus 
earnings and property not mortgaged, 
it seems that current operation ex- 
pense claims may be given priority 
over the claims of other general cred- 
itors. Welch v. Central San Cristobal, 
Inc., 8 Porto Rico Fed. 241, 7 Porto 
Rico Fed. 737. 


66. Union Trust Co. v. Illinois, etce., 
Re Coz Lil U.S. 434556) SG 809s 2S 
L. ed. 963; Metropolitan Trust Co. 


v. Lake Cities Electric Ea eor 
Fed. 897. 


67. Particular claims see passim 
infra §§ 466-478. 


68. Fosdick v. Schall, 99 U. S. 233, 
25 L. ed. 339; Clark v. Central Ri ete 
Co., 66 Fed. 803, 14 CCA 112 [aft 176 
Us. 355, 18 SCt 657, 42 L. ed. 1068]; 
Pennsylvania Finance Co. v. Charles- 
ton, ete, RiCo:., 62) Hed:-205, LOeCom 
323; Farmers’ L. & T. Co. v. Kansas 
City, etc., R. Co., 53 Fed. 182; Central 
Mrust Co.sverou. Wouls; ete. Ra Comeal 
Fed. 551; Blair v. St. Louis, ete., R. 
Cone earch ede 4ih. But see Cen- 
tral Trust Co. v. East Tennessee, etc., 
R. Co., 69 Fed. 658; Central Trast Co, 
v. Chattanooga, etc., R.. Co., 69 Fed. 
295; Cutting v. Tavares, ete., R. Co., 
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mere fact that an order for the appointment of a 
receiver contains directions to pay claims arising 
before the appointment does not ordinarily create a 
priority over the mortgage debt for claims coming 
within the terms of the order®® in respect of the cor- 
pus of the mortgaged property.7° A fortiori, an 
order of appointment which authorizes but does not 
direct the payment of claims is not an adjudication 
that all claims which may be within the terms of the 
order are entitled to a preference over the claims of 
bondholders in respect either of income’! or of the 
corpus of the mortgaged property.’* So the fact 
that the order appointing a receiver provides for the 
payment of a claim is not controlling on the subse- 
quent action of the court in respect of allowing pref- 
erence.*? There is authority for the view that plain- 
tiff in foreclosure by applying for and obtaining a 
permissive order to the receiver containing authority 
to pay certain indebtedness for current expenses con- 
tracted within a specified time prior to the receiver- 
ship assents to the priority over the mortgage of such 
debts as in equity should be paid.’# 


61 Fed. 150, 9 CCA 401 (in all of which 80. U. 
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[§ 453] (e) Extent of Allowance and Funds or 
Property Chargeable—aa. In General. The rule ree- 
ognizing the special equity of operation expense 
claimants is subject to the hmitations that usually 
the allowance is in respect of income only,*® that 
where income applicable to the operation expense 
claims has been diverted, such claimants’ preference 
in respect of corpus is limited in extent to the amount 
so diverted,7® and that only that part of a claim 
which may properly be classified as an operation 
expense is entitled to preference.*? 

Railroad system subject to general and local mort- 
gages. In the case of a railroad system as to which 
there are both general and local mortgages, the pri- 


ority of the current expense claims has been recog- - 


nized as against all such mortgages.** 


[§ 454] bb. Income or Earnings.*® The prefer- 
ence of current operation expense claims over a claim 
for the mortgage debt attaches to the current earnings 
or income of the business*®® earned either before the 
appointment of the receiver*? or during the receiver- 
ship,®? notwithstanding the mortgage in terms eov- 


the right of priority was refused on 
the ground that there was no provi- 
sion therefor when the receiver was 
appointed). 


[a] Better practice is to provide 
for payment at time of appointment, 
according to some cases, but, if such 
an order is not then made, it may be 
made afterward. Farmers’ L. My 
Co. v. Kansas City, etc., R. Co., 53 Fed. 
182; Central Trust Co. v. St. Louis, 
ete., R..Co., 41 Fed. 551; Addison v. 
Lewis, 75 Va. 701. 

[b] Construction of order.—An or- 
der authorizing the receiver to pay 
amounts due and maturing for mate- 
rials and supplies does not authorize 

ayment of notes given for such 
amounts. Brown v. New York, etc., 
R. Co., 19 HowPr 84. 


69. Louisville, etc., R. Co. v. Wil- 
sony U38. Us, S5 501,011 SCt, 405, 34:-L, 
ed. 1023. 


70. Fordyce v. Omaha, etc., R. Co., 
145 Fed. 544; Monsarrat v. Mercan- 
tile Trust Co., 109 Fed. 230, 48 CCA 
328; Gregg v. Mercantile Trust Co., 
109 Fed. 220, 48 CCA 318. 


Income or corpus subject to priority 
in general see infra §§ 454-457. 


Wig Ohicaeo,- ete... Co, ve aU: Si; 
Vie Trust Co., 225 Fed. 940, 141 CCA 


(ome HICALO MetC. EinOO,) V0 Wis Se5 
ete., Trust Co., supra. 


73. Louisville, etc., R. Co. v. Wil- 
Son locmULnon O01, dl SCE 405, sda ly 
ed. 1023; Mather Humane _ Stock 


Transp. Co. v. Anderson, 76 Fed. 164, 
22 CCA 109. And see cases supra 
notes 69-72. 


74 Guarantee Trust, etc, Co. v. 
Philadelphia, etc., R. Co., 31 App. Div. 
517, 52 NYS 116 [app dism 160 N. Y. 
1, 54 NE 575] (the order neither 
leaves it to the receiver capriciously 
to refuse payment in a proper case 
nor to pay in an improper case). 

75. See infra §§ 454, 455. 

76. See infra §' 455. 

77. New York Guaranty Trust Co. 


v. Philadelphia, etce., Tract. Co., 160 
Fed. 761. 


78. Cleveland, etc., R. Co. v. Knick- 
erbocker Trust Co., 86 Fed. 73: Cen- 
tral Trust Co. v. Wabash, etc., R. Co., 
30 Fed. 332. 


79. Particular claims see 


assi 
infra §§ 466-478. eae 


S.—Fosdick v. Schall, 99 
U, S.-238, 25 L. ed. 339; Missouri, etc., 
R. Co. v. City Trust Co., 209 Fed. 45, 
126 CCA 187;. Rodger Ballast Car Co. 
v. Omaha, etc., R. Co., 154 Fed. 629, 83 
CCA 403° Marmers?.) Ei (Scr Dan OOuv. 
Vicksburg, etc., R. Co., 33 Fed. 778; 
Calhoun v. St. Louis, ete., R. Co., 14 
Fed. 9, 9 Biss. 330. See Farmers’ L. 
& T. Co. v. American Waterworks Co., 
107 Fed. 23 (mortgagees of income 
who have stipulated in their :mort- 
gage that the mortgagor shall have 
possession until default ordinarily ac- 
quire no right, as against the mort- 
gagor or its creditors, to the income, 
or an accounting concerning it, until 
they demand its surrender or file a 
bill for the foreclosure of their mort- 
gage); Grand Trunk R. Co. v. Central 
Vermont R. Co., 88 Fed. 620. 


Ark.—Barstow v. Pine Bluff, etce., 
R. Co., 57 Ark. 334, 21 SW 652. 


Colo.—Grand Junction First Nat. 
oe v. Wyman, 16 Colo, A. 468, 66 P 


Md.—Warburton y. Perkins, 150 Md. 
304, 133 A 141. 


Mo.—Lincoln Trust Co, v. Missouri 
Water, (ete: Co... 151i" Mos As 822.139 
SW 889. 


Tex.—MclIlhenny v. Binz, 80 Tex. 1, 
113 SW 655, 26 AmSR 705. 


Utah.—Central Trust Co. v. Utah 
Cent. R. €o., 16 Utah 12,50 P 818. 


[a] Operating expense claimant is 
not unsecured creditor in the sense 
that he must share pari passu with 
the bondholders in earnings prior to 
the intervention of mortgagees in the 
receivership proceeding, and such 
claimant is entitled to priority as to 
such earnings. Homer y. Baltimore 
Refrigerating, etc., Co., 117 Md. 411, 
84 A 176. 


81. Virginia, etc., Coal Co. v. Cen- 
tral hn. ete. Co.. LTO Wess ebb, VusSCOEr 
657, 42 L. ed. 1068; Burnham vy. Bow- 
én, JI UL Sian%6,, 4 SCtOlby 28) lu, rede 
596; Southern R. Co. -v. Tillett; 76 
Fed. 507, 22 CCA 3083; Farmers’ lL. & 
Dr Cowwey Vicksburg! ete., Ri eCopues 
Fed. 778; Mersick v. Hartford, etc., 
Horse R. Co., 76 Conn. 11, 55 A 664, 
100 AmR 977; Homer vy. Baltimore 
Refrigeratime setes, (Coli MMidiadat 
84 A 176; Farmers’, etc., Nat. Bank 
v. Waco Electric R., etc., Co., (Tex. 
Civ. A.) 36 SW 131, 


82. U. S.—Virginia, etc., Coal Co. 
Vv, Central RK. ete:, Co., 170° UliSH 355: 
18 SCt.657, 42 L. ed. 1068; Southern 


R. Co. v. Carnegie Steel Co., 170 U. 
S. 257, 20 SCt 347, 44 L. ed. 458; Burn- 
ham v. Bowen, 111 U. S. 776, 4 SCt 
675, 28 L. ed. 596; Union Trust Co. v. 
Walker, 107 U. S, 596, 2 SCt 299, 27 
L. ed. 490; Union Trust Co. v. South- 
er, 07 U, Sab91, 2 Sti 295, 20 else. 
488; Fosdick v. Schall, 99 U. S. 235, 25 
L. ed. 339; Birmingham Trust, etc., 
Co. v. Atlanta, etc., R. Co., 300 Fed. 


173; New York Trust Co. v. Detroit, 
ete. Re Cont 25) Med. 514,  f63) (Cee 
508; Texas Co. v. International, etce., 
Ry ‘Con taen—_Ped- 921, 150) ‘CCA Wart 


[certiorari den 243 U. S. 647 mem, 648 
mem, 37 SCt 475 mem, 61 L. ed. 945 
mem]; Title Ins., ete., Co. v. Home 
Tel. Co., 200 Fed. 263; Virginia Pass., 
etc., Co. v. Lane Bros. Co., 174 Fed. 
513, 98 CCA 295 [certiorari den 215 
U. S. 610 mem, 380 SCt 411 mem, 54 
L. ed. 348 mem]; Southern R. Co. 
v. Ensign Mfg. Co., 117 Fed. 417, 54 
CCA 591; Monsarrat v. Mercantile 
Trust Co., 109 Fed. 230, 48 CCA 328; 
International Trust Co. v. T. B. Town- 
send Brick, etc., Co., 95 Fed. 850, 37 
CCA 396; Central Trust Co. v. East 
Tennessee R. Co., 80 Fed. 624, 26 CCA 
30; Pennsylvania Finance Co. vy. 
Charleston, ete., R. Co., 62 Fed. 205, 10 
CCA 323; Street v. Maryland Cent. 
R. Co., 59 Fed? 253, Farmers? i @ 2: 
Co. v. Vicksburg, etc., R. Co., 33 Fed. 
Tso Us. So artist, Co. wo New sYork, 
ete., R.*Co., 25 Fed. 800; Blair v. St, 
Louis, etc., R. Co., 22 Fed. 471; Dow 
v. Memphis, etc., R..Co., 20 Fed. 260 
[See Memphis, etc., R. Co. v. Dow, 
120 U. S. 287, 7 SCt 482, 30 L. ed. 595]; 
Taylor v. Philadelphia, ete., R. Co., 7 
Fed. 377; Turner v. Indianapolis, ete., 
R. Co., 24 FE. Cas. No. 14,258, 8 Biss. 
315. See Grand Trunk R. Co. v. Cen- 
tral Vermont R. Co., 88 Fed. 620 
(where certain claims were allowed 
as against those claiming under a 
mortgage on which the first default of 
interest occurred during the receiver- 
ship, where the excess of net earnings 


which came to the receivers, over op-- 


erating expenses and fixed charges 
paid by them before default on the 
mortgage interest, together with the 
betterments made, 
such claims). 

Conn.—-Mersick v. Hartford, etce., 
Horse R. Co., 76 Conn. 11, 55 A 664, 
100 AmSR 977. . 


Bh ease v. Cline, 12 Bush 


Mo.—Lincoln Trust Co. v. Missouri ; 


Water, ete. Co., 151 Mo. Ass 22enlat 
SW 889. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


largely exceeded ~ 


a eae 


Bf 


§ 454] 


ers earnings, income, or profits.8% 


What constitutes income or earnings. 
earnings or income before the receivership, within 
the rule in question, does not include the gross in- 
come from transactions for which the mortgagor rail- 
road is bound to account to other railroad compan- 
ies,’7 nor does it include items earned but never col- 
In respect of income during the receiver- 


leeted.2¢ 


Or.—Barnum y. Southern Oregon 
Trust Co., 100 Or. 652, 195 P 580, 197 
P 269, 198 P 520; McCornack v. Salem 
Tope. Ra'Co:; 34 Or. 543, 56) Pa 518; 


Utah.—Central Trust Co. v. Utah 
Cent. R. Co., 16 Utah 12, 50 P 813. 


Va.—Addison v. Lewis, 75 Va. 701. 


Wash.—Bellingham Bay Impr. Co. 
v. Fairhaven, etc., R. Co., 17 Wash. 
371, 49 P 514, 


Compare Lehigh Portland Cement 
Co. v..Mauch Chunk, ete., R. Co., 17 
Pa. Dist. 735 (where, apparently, the 
mortgagee was credited with surplus 
income of receivership from the date 
during receivership in earlier suit, the 
mortgagee filed bill to foreclose). 


{a] Reason for rule.—‘If opera- 
tions are continued by the receiver, it 
would seem proper to assume. that 
labor and supplies furnished the rail- 
road company, during at least some 
period prior to the receivership, would 
continue to contribute to create earn- 
ings under the receivership; for it is 
clear that, if the company’s operations 
had not been interrupted by a receiv- 
ership, such labor and supplies would 
have entered into future earnings as 
‘a creating factor. If the mortgagee 
is permitted to subject the entire sur- 
plus earnings of the receivership to 
his security, to the exclusion of labor 
and supply claimants, who furnished 
the railroad labor and material prior 
to the receivership, he would be re- 
ceiving, in part at least, ‘that which 
in equity belongs to the whole or a 
part of the general creditors.’’’ Texas 
Co;-v. International, ete., R. Co., 237 
Fed. 921, 928, 150 CCA 571 [certiorari 
den 243 U. S. 647 mem, 648 mem, 37 
SCt 475 mem, 61 L. ed. 945 mem]. 

83. Homer v. Baltimore Refrigera- 
ting, etc., Co., 117 Md. 411, 84 A 176; 
and cases supra notes 80-— 83. 

84. Diversion permitting priority 
as to corpus of mortgaged property 
or proceeds thereof see infra § 455. 

What constitutes diversion see in- 
fra §§ 458-461. 


85. Fosdick v. Schall, 99 U. S. 233, 
Joel ed. $893) ‘Titles Ins,, “ete:, Co. v. 
Home Tel. Co., 200 Fed. 263; Illinois 


Trust, etc., Bank v..Doud, 105 Fed. 123, 
44 CCA 389, 52 LRA 481; St. Louis 
Trust Co. v. Riley, 70 Fed. 32, 16 CCA 
610, 30 LRA 456; Lincoln Trust Co. v. 
Missouri Water, etc, Cos ebb lsMo. A. 
322, 131 SW 889; Addison v. Lewis, 75 
Var OL; Williamson v. Washington 
City, ete., Fie CO woomGravcs Ga: Vite) 
624. 

[a] Reason for rule.—‘This, not 
because the creditors to whom such 
debts are due have in law a lien upon 
the mortgaged property or the income, 
but because, in a sense, the officers 
of the company are trustees of the 
earnings for the benefit of the differ- 
ent classes of creditors and the stock- 
holders; and if they give to one class 
of creditors that which properly be- 


While the rules 
allowing priority to current expense claimants in re- 
spect of the income or earnings of the receivership 
applies where, before ‘the receivership, there was a 
diversion*’+ of income to the benefit cf the mortgage 
creditors,*® the propriety of a preference in respect 
of such income has been recognized even though there 
was no diversion before the receivership.®® 
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liens. 


recognized.°° 
Restoration. 
Current 


longs to another, the court may, upon 
an adjustment of the accounts, so use 
the income which comes into its own 
hands, as, if practicable, to restore 
the parties to their original equitable 
rights.” Fosdick v. Schall, 99 U. S. 
235, 253, 25 L. ed. 339. 


86. Virginia, etc., Coal Co. v. Cen- 
tral Ri, vete:, 'Con170) U.S) 355; V8 SCt 
657, 42 L. ed. 1068; Burnham v. Bow- 
ers; ATS Uae iG, 4 OCt 6loy 28s 16ds 
596; Texas Co. v. International, etce., 
R. Co., 287 Fed. 921, 150 CCA 571 [cer- 
tiorari den 243 U. S. 647 mem, 648 
mem, 37 SCt 475 mem, 61 L. ed. 945 
mem]; Guaranty Trust Co. v. Gal- 
veston City R. Co., 107 Fed. 311, 46 
CCA 305 [certiorari den 181 U. S. 622 
mem, 21 SCt 925 mem, 45 L. ed. 1032 
mem]; Pennsylvania Finance Co. v. 
Charleston, ete., R. Co., 52 Fed. 524; 
Mersick vy. Hartford, ete., Horse R. 
Co., 76 Conn. 11, 55 A 664, 100 AmSR 
977. But see Illinois Trust, etc., Bank 
Ve Doudiel05> Medd, 123: 11438." 44 (CCA 
389,52 LRA 481 (where, after refer- 
ring to a diversion prior to the re- 
ceivership, the court said: “But if 
there has been no diversion there can 
be no restoration, and the amount of 
the restoration cannot exceed the 
amount of the diversion’’); Lincoln 
Trust Co. v. Missouri Water, etc., Co., 
151 Mo. A. 322, 131 SW 889 (where, 
however, it is not entirely clear that 
the court would deny participation in 
income of the receivership in the ab- 
sence of a diversion prior thereto, and 
it is not clearly shown that the op- 
eration expense creditor sought res- 
toration from the income of the re- 
ceivership). 


87. Gregg v. Metropolitan Trust 
Co., 124 Fed. 721, 59. CCA 637 [aff 197 
Wa Sed £83525 SCH 415.049 9. eds iT]. 


[a] Mileage books.—Current in- 
ccme, within the meaning of this rule, 
does not include the proceeds of mile- 
age sold in bulk, at a discount, over 
other railroads, for which the railroad 
company acts in issuing the same, the 
proceeds not having been accounted 
for to them, but used for its own pur- 
poses. Gregg v. Metropolitan Trust 
Co., 124 Fed. 721,59 CCA 637 [aff 197 
U. ee 183, 25°SCt..415, 49 L..ed. 717). 


U. S., ete., Trust Co. v. Beaty, 
240 Sred. 592, 153 CCA 396 {reh den 243 
Fed. 544, 156 CCA 242]. 


[a] Uncollected claims.—The fact 
that a railroad company, indebted for 
supplies furnished to it shortly before 
receivers were appointed, had rendered 
services to a subsidiary corporation 
for which no payment was received 
and which, if the services had been 
paid for, would have given. the rail- 
road a surplus of revenue over operat- 
ing expenses sufficient to pay for the 
coal, does not entitle the claim for 
supplies to a preference over the 
bonds. U.S., etce., Trust Co. v. Beaty, 
240 Fed. 592, 153 CCA 396 [reh den 
243 Fed. 544, 156 CCA 242]. 


89. Birmingham, Trust, etc., Co. v. 
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ship, the priority of the current expense claimants or 
creditors refers to the net earnings or income.*? 


Priority against claims other than those based on 
The propriety of allowing priority to the 
claims of current operation claimants over other gen- 
eral creditors in respect of current income has been 


Where there has been a diversion of 
income to the benefit of the bondholders, equity may 
require restoration for the benefit of current opera- 
tion claimants entitled to priority.®! 
restoration or reimbursement may be effected in the 
course of operation from funds or moneys not oth-’ 
erwise applicable to current operation expense 
claims,°? as, for example, by the use of borrowed mon- 


However, the 


Texas Co. v. International, ete., R. Co., 
panes etc Re Cor 300 Fed. 173; 

37 Fed. 921, 150 CCA 571 [certiorari 
ys 243°. S. 647 mem, 648 mem, 
SCt 475 mem, 61 L, ed. 945 mem]; 
Barnum v. Southerm Oregon Tract. 
Co., 100 Or. 652, 195 P 580; 197 _P 269, 
198 P=5203 


[a] For method of determining net 
income (1) of a receivership see gen- 
erally Taylor v. Delaware, etc., R. Co., 
213 Fed. 622, 130 CCA 214. (2) Only 
such expenditures as are actually 
made can be deducted from the gross 
earnings. Bell v. St. Johnsbury, etc., 
Ref orn 26 2Vits 425 (56 SATO bes) abe 
penditures for litigation engaged in by 
the receivers, but arising from mat- 
ters anterior to their appointment, and 
with which they had nothing to do as 
receivers, cannot be deducted as op- 
erating expenses. Bell v. St. Johns- 
bury, ete., R. Co., supra. (4) Priority 
of expense of receivership over cur- 
rent operating expense claims arising 
before receivership see supra § 423. 


90. Pennsylvania Steel Co. v. New 
York City R. Co., 216 Fed. 458, 132 
CCA 518 [mod on other grounds 208 
Fed. 168, and certiorari den sub nom. 
Benner v. New York City R. Co., 238 
U. S. 682 mem, 35 SCt 794 mem, 59 L. 
ed. 1498 mem]; Ruhlender v. Chesa- 
peake, ete., R. Co., 91 Bed. 5, 33 CCA 


299; Warburton vy. Perkins, 150 Md. 
804, 183 A 141; Farmers’, etc., Nat. 
Bank v. Waco Flectric R., ete., Co., 


(Tex. Civ. A.) 36 SW 131. 


[a] Earnings before receivership. 
—The priority of current operation 
expense claims over other general 
creditors, in respect of earnings, ac- 
crued before, but collected during, re- 
ceivership, has been recognized. War- 
burton v. Perkins, 150 Md. 504, 133 A 
141; Houston First Nat. Bank v. 
Campbell, (Tex. Civ. A.) 193 SW 197. 


{b] Fact that receivership for rail- 
road company was obtained by gener- 
al creditors does not entitle such cred- 
itors to payment from the earnings 
under the receivership in preference 
to claims usually denominated “debts 
of the income” and which are prefer- 
ential charges as against other credi- 
tors. Ruhlender v. Chesapeake, ete., 
Re Cowi91 ‘Wed. 5, 338-CCA299) 


91, Missouri, ie6tc;, Re Con VeuCity 
Trust Co., 209 Fed. 45, 126 CCA 187; 
Pennsylvania Finance Co. Vv. Charles- 
ton, ete., R. Co.,. 52 Med.,524; - Blair 
¥v. St. Louis, etc., .R. Co... 25 Med. 232. 
And see cases infra § 458 note 24. 


[a] Restoration from income.—(1) 
Primarily this restoration should be 
made from the income. If this proves 
insufficient, then it may be made out 
of the corpus. Pennsylvania Finance 
Co. v. Charleston, etc., R. Co., 52 Fed. 
524, 48 Fed. 188. (2) Restoration from 
corpus in general see infra § 455. 

92. Gregg v. Metropolitan Trust 
Co., 109 Fed. 220, 48 CCA 318, 124 Fed. 
helo COAs 63% [aft 1o% esl sormen: 
SCt 415, 49 L. ed. 717]. 
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ey for purposes for which the diverted income should 
have been used,®* or by a subsequent use of money 
properly belonging to the fund benefited by the di- 
version for purposes chargeable to the one depleted.°®* 


Income of private corporation or from private busi- 
While in a few cases the right of so-called 
current expense creditors to a preference over mort- 
gage creditors in respect of incqme prior to the re- 
ceivership has been recognized,®® ordinarily the rule 
permitting a preference to current expense claimants 
does apply in receivership proceedings involving cor- 
porations or private individuals carrying on a pri- 


ness. 


vate business.?® 


[§ 455] cc. Corpus®’—(aa) In General. In ac- 
cordance with the general rule,®* ordinarily the court 
has no authority to replace mortgage liens on the 
corpus of the mortgaged property in favor of cur- 


93. Gregg v. Metropolitan Trust 
Co., 124 Fed. 721 [aff 197 U. S. 1838, 25 
SCt 415, 49 L. ed. 717]; Central Trust 
Co. vw. East Tennessee, etc., R. Co., 80 
Fed. 624. 


94. Lehigh Portland Cement Co. v. 
Pee Chunk, etc., R. Co., 17 Pa. Dist. 


95. Drennen vy. Mercantile Trust, 
ete., Co., 115 Ala. 592, 23 S 164, 67 Am 
SR 72, 39 LRA 623; Manhattan Trust 
Co. v. Seattle Coal, etc., Co., 16 Wash. 
499, 48 P 333, 737 (where however, the 
court confined the effect of its deci- 
sion to the case before it). 


Type of corporation and nature of 
business in respect of which equitable 
preference applicable in general see 
§ 451. 


96. Warburton v. Perkins, 150 Md. 
304, 1338 A 141; Security Trust Co. v. 
vole VCO en Or SiO suit er 919, one 


[a] Where private railroad was op- 
erated in connection with principal 
business of mortgagor corporation, 
the fact that there were excess earn- 
ings out of the private business is not 
sufficient to support the equity in 
question. Security Trust Co. v. Goble 
mR, ©o., 447Or., 370; 74 P 919, 75'P 697. 

97. Particular claims see passim 
infra §§ 466-478. 

98. See supra § 416. 

99. Flint v. Danbury, etc. St. R. 
€o., 101 Conn. 18, 125 A 194, 40 ALR 
1; Old Colony Trust Co. v. Medford, 
etc., R. Co., 215 Mass. 156, 102 NE 484; 


Farmers’, etc., Nat. Bank v. Waco 
mMiectnic yH.., etc., Co, “Cex. Civ. 7A.) 
36 SW 181. 


1. St. Louis, etc., R. Co. v. Cleve- 
Jandy ete:, RR. Co., 125 U.S. 658; 8 SCt 
1011, 31 L. ed. 832; Denniston v. Chi- 
CARO, tee ey. Coyle. Cas: No. 3.800; 
4 Biss. 414; Farmers’, etc., Nat. Bank 
vw. Waco Electric R., ete., Co., -(Tex. 
Civ. A.) 36 SW 131. 


[a] Mortgage given to raise fund 
for construction.—Claims of bond- 
holders, secured by the lien of a re- 
corded mortgage on the property, in- 
cluding after-acquired property and 
the income, of a railroad company, 
are, in the absence of special circum- 
stances such as a surplus or a diver- 
sion of income, superior to claims of 
subsequent creditors for unpaid cur- 
rent expenses, although, when the 
mortgage was made and recorded, the 
railroad was not built, and the mort- 
gage showed that it was to raise the 
money to build it. Chicago, etc., R. 
Co, v. U. S., ete., Trust Co., 225 Fed. 
940, 141 CCA 64. 


2 U. S.—St. Louis, ete., R. Co. v. 
Cleveland, etc., R. Co., 125'U. S. 658, 8 
SCt 1011, 31 L. ed. 832; Chicago, ees 
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rent expense ‘claimants,®® and therefore, subject to 
certain qualifications and limitations hereinafter stat- 
ed, the general rule is that a secured current expense 
creditor of a quasi-public corporation is not entitled 
to priority over a mortgage creditor in respect of the 
corpus of the mortgaged property or the proceeds 
of such property.t 
tion of the business? prior to the appointment of the 
receiver,® or during the receivership,* earnings or in- 
come which should have been used in meeting obliga- 
tions for current expenses are diverted from this 
purpose and are used for the benefit of the mortgage 


Where, however, in the opera- 


creditors, such diversion must be made good, and the 


R. Co. v. U. S., ete., Trust Co., 225 Fed: 
940, 141 CCA 64; Loveland, etc., Co. 
v. Blair, 222 Fed. 207, 187 CCA 521; 
Atchison, etc., R. Co. v. Osborn, 148 
Fed, 606, 78 CCA 378 [certiorari den 
207_U. S. 589, 28 SCt 255, 52 L. ed. 
353]; Central Trust Co. v. East Ten- 
nessee, ete., . Co., 80 Fed. 624, 26 
GGAI305) Southern Rs Conv. Dillett, 76 
Fed. 507, 22 CCA 308; Calhoun v. St. 
Louis, ete., R. Co., 14 Fed. 9, 9 Biss. 
330. 


Ark.—Barstow v. Pine Bluff, etc., 
R. Co., 57 Ark. 334, 21 SW 652. 


Colo.—Grand Junction First Nat. 
Bank v. Wyman, 16 Colo. A. 468, 66 P 
456. 


Conn.—F lint v. Danbury, etc., St. R. 
Co., 101 Conn. 13, 125 A 194, 40 LRA 1. 


Mo.—Van Frank v. Missouri Pac. 
R. Co., 89 Mo. A. 460. 


Or.—Barnum vy. Southern Oregon 
MadcteCo:. 00, Or 652, 290 oO 0nmLon, 
P 269, 198 P 520; McCornack v. Salem 
ios RCO 4 Or 40 jm OOM oe. 
1022. 


Tex.—Mcllhenny v. Binz, 80 Tex. 1, 
13 SW 655, 26 AmMSR 705. 


See Knickerbocker Trust Co. v. 
Green Bay Phosphate Co., 62 Fla. 519, 
56 S 699 (where the court said: ‘‘The 
rights of prior lienholders may be af- 
fected under some circumstances by a 
diversion of the earnings of property 
for the benefit of the lienholders’’). 


[a] Private corporation.—(1) 
Right to preference over a mortgage 
debt, in respect of corpus, has been 
recognized in a receivership proceed- 
ing for a corporation carrying on a 
private business where there was a 
diversion of income. Manhattan 
Trust Co. v. Seattle Coal, etc., Co., 16 
Wash. 499, 48 P 333, 737. (2) In Porto 
Rico the rule has been applied or rec- 
ognized in the case of a receivership 
for a sugar central. Welch v. Central 
San Cristobal, Inc., 8 Porto Rico Fed. 
241; Berwind-White Coal Min. Co. vy. 
Borinquen, 6 Porto Rico Fed. 567. 


3. Birmingham Trust, etc., Co. v. 
Atlanta, sete Re Co,,.n180 0 eModmali es: 
Gregg v. Mercantile Trust Co., 109 
Fed. 220, 48 CCA 318; Clark v. Central 
R., etc., Co., 66 Med. 808, 14 CCA 112 
[ati LOU Sia sb Sitios Otmoni a4 ona. 
ed. 1068]; Pennsylvania Finance Co. 
v. Charleston, etc., R. Co., 48 Fed. 188; 
Farmers’ lL. & T. Co. v. Vicksburg, 
ete.,, Re" Co583  Medsawisrs -Citizens: 
Trust Co. v. National Equipment, etc., 
Co., 178 Ind. 167, 98 NE 865, 41 LRANS 
695; Dolph v. Cincinnati, etc., R. Co., 
56 Ind. A. 137, 103 NE 13; Van Frank 
v. St. Louis, etc., R. Co., 89 Mo. 489; 
Central Trust Co. v. Utah Cent. R. 
Co., 16 Utah 12, 50 P 813; Litzenberg- 
er v. Jarvis-Conklin Trust Co., 8 Utah 
15, 28 P 871. 


current expense claimant is entitled to a priority of 
payment out of the corpus of the mortgaged prop- 
erty or its proceeds to the extent of the diversion,° 
but only to such extent.°® 


It must further appear, 


Time of diversion in general see in- 
fra § 460. 


4  U. S.—Southern R. Co. v. Car- 
negie Steel Co., 176 U. S. 257, 20 SCt 
347, 44 L. ed. 458 [aff 76 Fed. 492, 22 
CCA 289]; Burnham vy. Bowen, 111 
U: S..776, 4 SCt 675, 28 L. ed. 596; Un- 
ion Trust Co. v. Walker, 107 U.S. 596, 
2 SCt 299, 27 L. ed. 490; Union Trust 
Co. v2. Souther 107) U.S) S91, e2esCt 
295, 27 L. ed. 488; Birmingham Trust, 
ete: Co. ys Atlanta, ete. or. ‘Con7 300 


Fed. 173; Loveland, etc., Co. v. Blair, 
222 Fed. 207, 137 CCA 521; Southern 
Re Co: vp Enisiones Mie Co. 21T Wed: 


417, 54 CCA 591; Gregg v. Mercantile 
Trust Co., 109.Fed:, 220, 48. CCA. 318; 
International Trust Co. v. T. B. Town- 
send Brick, ete., Co., 95 Fed. 850, 37 
CCA 396; -Clark ve Central Rm. ete. WCo. 
66 Fed. 803, 14 CCA 112 [aff 170 U.S. 
355, 18 SCt 657, 42 L. ed. 1068]; Penn- 
sylvania Finance Co. v. Charleston, 
etc., R. Co., 52 Fed. 524. See Turner v. 
Indianapolis, ete., R. Co., 24 F. Cas. 
No. 14,258, 8 Biss. 315 (where the 
right to priority of certain claims was 


‘| recognized). 


Ga.—Green y. Coast Line R. Co., 97 
Ga. 15, 24 SE 814, 54 AmSR 879, 33 
LRA 806. 


Mo.—Van Frank y. St. Louis, etc., R. 
Co., 89 Mo. A. 489. : 


Pa.—Lehigh Portland Cement Co. v. 
Hee Chunk, etec., R. Co., 17 Pa. Dist. 
35; 

Utah.—New York Cent. Trust Co. v. 
Uieb Cent Re Co... 16) Uitahe 12). 50m Ee 

oO. 

Va.—Williamson _ y. 
City, ete, eR Cos 
624, 


Washington 
33 Gratt. (74 Va.) 


See Bellingham Bay Impr. Co. vy. 
Fairhaven, ete., R. Co., 17 Wash. 371, 
bat 514 (apparently recognizing the 
rule). 


{a] Mortgagees who took proper- 
ty under decree of strict foreclosure, 
in which all rights were reserved, took 
subject to the charge in favor of the 
current debt creditor, who could insist 
on a sale for his benefit if the mort- 
gagees failed to make payment. 
Burnham v. Bowen, 111 U. S. 776, 4 SCt 
675, 28 L. ed. 596. 


5. Southern R. Co. v. Carnegie 
Steel Co., 176 U. S. 257, 20 SCt 347, 44 
L. ed. 458; Martin Metal Mfg. Co. v. 
U. S., ete., Trust Co., 225 Fed. 961, 141 
CCA 85; Barstow v. Pine Bluff, etc., 
R. Co., 57 Ark. 334, 21 SW 652: Grand 
Junction First Nat. Bank vy. Wyman, 
ns cole A. oe ne P45 628 Central 

rus Os Vie a ents RR, ee) 
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6. Martin Metal Mfg. Co. v. U. S., 
ete., Trust Co., 225 Fed. 961, 141 CCA 
85; Illinois Trust, etc., Bank v. Doud, 
105 Fed. 123, 44 CCA 389, 52 LRA 481, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 455-456] 


however, that but for the diversion there would have 
been net earnings subject to the equitable lien ;? 
the burden rests upon claimant of such preference 
to establish such facts as to.diversion.® 


Who may take advantage of diversion. 
leged diversion may not be taken advantage of by 
one whose claim is not one of a preferential charac- 


tebe 


[§ 456] (bb) Absence of Diversion. 
has been no diversion of income, as to which cur- 
rent expense claimants are entitled to priority, in 
general such claimants are not entitled to priority 
in respect of the corpus of the mortgaged property 


7. Taylor v. Delaware, etc., R. Co., 
213 Fed. 622, 1381 CCA 214; Fordyce 
v. Omaha, ete., R. Co., 145 Fed. 544; 
Rhode Island Locomotive Works v. 
Continental Trust Co., 108 Fed. 5, 47 
CCA 147 [certiorari den 187 U. S. 649 
mem, 23 SCt 847 mem, 47 L. ed. 348 
mem]. 


8. Fordyce v. Omaha, etc., R. Co., 
145 Fed. 544; Kansas L. & T. Co. v. 
Sedalia Blectric R., etc., Co., 108 Fed. 
702; Central Trust Co. v. Bast Ten- 
nessee, etc., R. Co., 80 Fed. 624, 26 CCA 
30. Cambria Tron. Cor xv. Union Trust 
Co., 154 Ind. 291, 55 NE 745, 56 NE 665, 
48 LRA 41; Lincoln Trust Co. v. Mis- 
souri Water, etc., Co., 151 Mo. A. 322, 
131 SW 889. : 


[a] Evidence held insufficient to 
show that current earnings were di- 
verted to the payment of betterments, 
as affecting the right of an interven- 
ing creditor to a preference. Lincoln 
Trust Co. v. Missouri Water, etc., 
Tract..Co., 151 Mo. A. 322, 134 SW 889. 


9. Veatch v. American L. & T. Co., 
79 Fed. 471, 25 CCA 39. 


[a] Breach of contract.—A breach 
by a controlling railroad company ofa 
contract requiring income to be first 
applied to operating expenses can be 
complained of only by the other com- 
pany, and does not constitute a di- 
version of funds so as to entitle a 
claimant for an injury due to negli- 
gence to a preference out of the in- 
come as against a mortgagee. Veatch 
VeraAmenrnicans 14. S&T. -Co:, 09 meds 471, 
25 CCA: 39. 


10. U. S.—Gregg v. ‘Metropolitan 
"DEAS te CO, Lote We Se So cot. 45s 
49 L. ed. 717 [aff 124 Fed. 721, 59 CCA 


637, 109 Fed. 220, 48 CCA 383]; Knee- 
land v. American L. & T. Co., 136 U. 
S. 89, 10 SCt 950, 34 L. ed. 379; Wood 


v. Guarantee Trust, etc., Co., 128 U. S. 
ZO S) Gy Gin IG ALE TS 0s yale Ae ee 
Louis, etc., R. Co. v. Cleveland, etce., 
Ree COn 2b, Oe SOO Ss Sas Ob dd 0 blero: 
L. ed. 832; Penn v. Calhoun, 121 U. 
S, 251, 7 SCt 906, 30 L. ed. 915; Fos- 
dick v. Schall, 99 U. S. 233, 25 L. ed. 
339; Birmingham Trust, etc., Co. v. 
Atlanta, etc., Cos, 300" Bedi 173: 
Bankers’ Trust Co. v. Wabash-Pitts- 
burgh Terminal R. Co., 268 Fed. 961 
[certiorari den 255 U. S. 568 mem, 41 
SCt 322 mem, 65 L. ed. 790 mem]; 
First Trust Co. v. Illinois Cent. R. 
Co., 252 Fed. 965, 164 CCA 473 [rev 
in part 243 Fed. 450, and certiorari 
den 249 U. S. 615 mem, 39 SCt 390 
mem, 63 L. ed. 803 mem]; U. S., etc., 
Trust Co. v. Beaty, 240 Fed. 592, 153 
CCA 396 [reh den 243 Fed. 544, 156 
CCA 242]; Crane Co. v. Fidelity Trust 
Co., 238 Fed. 693, 151 CCA 543 [cer- 
tiorari den 242 U. S. 658 mem, 37 SCt 
744 mem, 61 L. ed. 1375 mem]; Tex- 
as Co. v. International, etc., R. Co., 
237 Fed. 921, 150 CCA 571 [certiorari 
den 243 U. S. 647 mem, 648 mem, 37 
SCt 475 mem, 61 L. ed. 945 pet 
Martin Metal "Mfg. Comin Uae 

Trust Co., 225 Fed. 961, 141 CCAS 85: 
Chicago, ete., R. Co. v. United States, 
ete.,, Trust Co., 225 Fed. 940, 141 CCA 
64; Loveland, ete., Co. v. Blair, 222 
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and 


An al- 


or its proceeds.+° 
has allowed, or recognized the propriety of the allow- 
ance of, certain current operating claims over a mort- 
gage indebtedness, in respect of the corpus, even in 
the absence of a diversion;!! but the diseretion of 
the court in this regard should be exercised with great 
care,12 and in some jurisdictions, at least, the rule 
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In some cases, however, the court 


permitting priority as to corpus has been confined to 


Where there 


Fed. 207, 187 CCA 521; Continental, 
ete., Bank vy. North Platte Valley Irr. 
Co., 219 Fed. 438, 135 CCA 150; Tay- 
lor v. Delaware, etc., R. Co., 213 Fed. 
622.0 eLSOm IO OAS a2N4 Centrally Trust 
Co. v. Colorado R.. ete., Co., 200 Fed. 
85; Fordyce v. Kansas City, etc., R. 
Co., 145 Fed. 566; Fordyce v. Omaha, 
etc., R. Co., 145 Fed. 544; Louisville, 
etc., R. Co. v. Memphis Gaslight Coz 
125 Fed. 97, 60 CCA 141; Niles Tool 
Works v. Louisville, ete., Rig Cony 112 
Fed. 561, 50 CCA 390; Gregg v. Mer- 
cantile Trust Co., 109 Fed. 220, 48 
CCA 318; Kansas L. & T. Co. v. Electric 
R., ete., Co., 108 Fed. 702; Rhode Is- 
land Locomotive Works vy. Continental 
Trust Co., 108 Fed. 5, 47 CCA 147 
[certiorari den 187 U. S. 649 mem, 23 
SCt 847 mem, 47 L. ed. 348 mem]; 
Illinois, etc., Bank v. Doud, 105 Fed. 
123, 44 CCA 389, 52 LRA 481; Inter- 
national Trust Co. v. T. B. Townsend 
Brick, ete, Co., 95 Fed. 850, 37 CCA 
396; Central Trust Co. v. Chattanooga, 
ete., R. Co., 69 Fed. 295: Farmers’ L. 
Sure Cotve Northern” Pac! R. Co., 68 
Fed. 36; Cutting v. Tavares, etc., R. 
Co., 61 Fed. 150, 9 CCA 401; Street v. 
Maryland’ Cent. R. Co., 59 Fed. 25; 
Pennsylvania Finance Co. v. Charles- 
ton, etc, RCo. 49 Hed. 693: Penn- 
sylvania Finance Co. v. Charleston, 


etc., R. Co., 48 Fed. 188; American L. 
& T, Co. v. East, etc., R. Co., 46 Fed. 
Ot Us Se nrust Coyne, New, York, 
etc., R. Co., 25 Fed. 800. See Knee- 
land v. American Loan, etc., Co., 136 
Ws (SHSOPETO—SCtL950, 34. eds 379) 


(where a claim for a preference in 
respect of rental of cars during the 
period they were used by one receiv- 
er, prior to the appointment of an- 
other receiver in a foreclosure pro- 
ceeding. was denied); Title Ins., etc., 
Co. v. Home Tel. Co., 200 Fed. 263 (no 
diversion shown). 


Ala.—Hammerly Vv. Mercantile 
Trust, etc., Co.,123 Ala. 596, 26 S 646. 


Ar k.— Martin v. Blytheville Water 
Co., 115 Ark. 230, 170 SW 1019. 


Conn.—F lint v. Danbury, etce., 
Re (Copetiie Conn £3. 1255 Aw 945 40) 
ALR 1; Mersick -v. Hartford, etc., 
Horse R. Co., 76 Conn. 11, 55 A 664, 
100 AmSR 977. 1 


Ind.—Cambria Iron Co. v. Union 
Trusty Covgitos Ind. -29i) S55 .NHS 7/45, 
56 NE 665, 48 LRA 41. 


Mo.—Van Frank v. St. Louis, ete., 
R. Co., 89 Mo. A. 489. 


Tenn.—Hunt v. Memphis Gas Light 
Co., 95 Tenn. 136, 31 SW 1006. 


Tex.—General Electric Co. v. Can- 
VOMUC i yalee. ete, 1 CO..5 (Give, AL) e136 
SW) oc oS.) ete. 0 TrustisCos vw. 
Western Supply, ete., Co., (Civ. A.) 
109 SW 3:77; Waters-Pierce Oil Co. 
VERS etc Lrust Co,.,144 "Nex. iCihv. 
A SiO", 99 SW 212. See Sullivan v. 


St. 


Texas Briquelle, ete, Co., 94 Tex. 
541, 68 SW 307; Farmers’, etc., Bank 
v. Waco Electric R., etc., Co., (Civ. 


A.) 36 SW 131 (both cases apparent- 
ly recognizing the rule). 

Va.—Chesapeake, etc., R. Co. v. 
Teen Trust Co., 147 Va. 33, 186 SE 
76 


narrow limits,!* so that ordinarily there can be no 
priority over the mortgage debt where it does not 
appear that the payment of the current expense claim 
is necessary in order to keep the organization or 
business involved a going concern,+* or, at least, in 


See Old Colony Trust Co. v. Med- 
ford, etc., R. Co., 215 Mass. 156, 102 
NE 484; Westinghouse Electric Mfg. 
(OC WA Barre, éte, Tract. sete. Com 98 
Vt. 130, 126 "A 594 (both cases recog- 
nizing that, if the equitable doctrine 
is adopted, a diversion is necessary). 


11. Miltenberger v. Logansport, 
ete, Rw Co., 106 Us iSS286 ISS erl4o5 
27 L. ed. 117; WinSs, ete Trust Co. v. 
Beaty, 240 Fed. 592, 153 CCA 396 {reh 
den 243 Fed. 544, 156 CCA 242]; Lee 
v. Pennsylvania Tract. Co., 105 Fed. 
405; Atlantic Trust Co. v. Wood- 
bridge Canal, etc., Co., 86 Fed. 975, 79 


Hed. 39; Cleveland, —etc.;) R. Co. v- 
Kknickerbocker Trust Co., 86 Fed. 73; 
New York Guaranty, etc., Coleen hae 


coma R., etc., Co., 83 Fed. "365, 27 CCA 
550; Central Trust Co. v. East Ten- 
nessee, etc., R. Co., 80 Fed. 624, 26 
CCA 30; New England R. Co. v. Car- 
negie Steel Coy (oumed. 54/5219 CCA 
219; Wood v. New York, ete., Ras Cos, 
70 Fed. 741; Pennsylvania ‘Finance 
Comv. Charleston, etc., R. Co., 62 Fed. 
205, 10 CCA 323; Farmers’ L. & T. Co. 
v. Kansas City, etc., R. Co., 53 Fed. 
182; Bellingham, etc., Bay Impr. Co. 
Va Hairhaven, etc, Ry Conmiiawachs 
371, 49 P 514. See Thomas v. West- 
ern Car Co.,1149 U. S.995, 13 SCt 324, 
37 L. ed. 663 (where, however, the 
priority was denied); New York 
Trust,Co. v, Detroit. ete ReCos, 25) 
Fed. 514, 163 CCA 508 (where, how- 
ever, the right to the payment of the 
principal sum of a current operation 
claim, out of the proceeds of sale, had 
been conceded); Lane v. Macon, etc., 
R. Co., 96 Ga. 630, 24 SE 157 (where, 
apparently, the rent of cars was made 
a charge on the proceeds of sale). 


Miltenberger v.: Logansport, 
ete., R. Co., 106 U. S. 286, 1 SCt 140, 
Olin eden deliie 


13. Gregg v. Metropolitan Trust 
(Oo AUG Ske INSEE ay TKO ie le 2) Lp, 
ed. 717 [expl Miltenberger v. Logans- 
POTL Werte Re Cox) LUG URIS ee 2con de SOE 
140, 27 L. ed. 117]. And see cases 
infra note 14. 


[a] In Illinois (1) some cases rec- 
ognized a rather liberal rule in per- 
mitting priority over the mortgage 
debt, in respect of the corpus, even 
in the absence of a diversion. St. 
Louis, etc., R. Co. v. O’Hara, 177 I). 
525, 52 NE 734, 53 NE 118; Whitaker 
v. Wabash, etc., R. Co., 206 Ill. A. 116. 
(2) In a recent case, however, the rule 
in this regard has been substantially 
limited. St. Louis Union Trust Co. v. 
Wabash, etc., R. Co., 334 Ill. 147, 165 
NE 632 [rev 244 Ill. A. 422]. 


14. Gregg v. Metropolitan Trust 
Covp Lge UMS 88h 25 SCt- 415 4omice 
ed. 717 [expl Miltenberger v. Logans- 
port, etc.) Re Co. L0G Ui iS. 2864 ae See 
MA0R 275s ea vile aylor weeDelae 
ware, etce., RR. Co., 213 Fed. 622, 130 
CCA 214; Carbon Fuel Co. v. Chicago, 
éte.s UR. Co. 202) Med! 172, 120) seear 
460. See Mercantile Trust Co. v. 
Kings County El. R. Co., 40 App. Div. 
141, 57 NYS 892 (where a claim was 
rejected); International, etc., R. Co. 
v. Coolidge, 26 Tex, Civ. A. 595, 62 
SW 1097 [app dism 95 Tex. 92, 65 
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order to avoid injury to, or difficulty in carrying on, 
So it is not a ground for granting the 
preference in respect of corpus that some of the 
supplies in respect of which priority is claimed were 
on hand and were used by the receiver,'® that dis- 
eretionary authority is given to the receiver in the 
order of appointment, which would protect him in 
case he made the payment,!’ or that the mortgagee 
failed promptly to exercise the right to foreclose the 
But even in view of the apparent nar- 
row scope of the rule, as thus limited, a preference of 
-eurrent expense claims in respect of corpus, in the 
absence of a diversion, has been allowed where the 
-elaims arose while the railroad involved was operated 
by the representatives of the bondholders.*® 


There is authority for the 
view that even in the case of a private corporation 
current operating expense claims, by the consent of 
the bondholders, may be made a charge on corpus 
prior to the claims of bondholders.? 


the business.*® 


mortgage.?§ 


Private corporation. 


SW 181] (where priority to certain 
claims based on pay roll indebtedness 
over statutory lien for traffic bal- 
ances was denied). 


“The case principally relied on for 
giving priority to the claim for sup- 
plies is Miltenberger v. Logansport, 
ete., R. Co., 106 U. S. 286, 1 SCt 140, 
27 L. ed. 117. But while the payment 
of some pre-existing claims was sanc- 
tioned in that case, it was expressly 
stated that ‘the payment of such 
debts stands, prima facie, on a differ- 
ent basis from the payment of claims 
arising under the receivership.’ The 
ground uf such allowance aS was 
made was not merely that the sup- 
plies were necessary for the preserva- 
tion of the road, but that the payment 
was necessary to the business of the 
road—a very different proposition.” 
Gregg v. Metropolitan Trust Co.; 197 
mare 1830186, 25) SCt_ 415, 49) L:. ed. 


[a] As to effect of decision in 
Gregg v. Metropolitan Trust Co., 197 
U. S. 183, 25 SCt 415, 49 L. ed. 717, 
(1) there is conflict of authority. See 
eases infra this note. (2) ‘‘The na- 
ture or character of the debts which 
the receiver is called upon to pay is 
comparatively unimportant; the con- 
trolling consideration is the present 
necessity of the receiver. If the exi- 
gency is such that he must pay past 
debts before he can procure indis- 
pensable future supplies, he must, 
in deference to his paramount duty 
to preserve the value of the estate, 
yield to the necessity, provided, of 
course, that the probable loss would 
exceed the required payments... . 
Not that a different principle applies 
to labor claims, but that they are 
more likely to fall within the princi- 
ple. In any case, it is a question of 
business necessity, and such neces- 
sity is more likely to arise in the case 
of skilled labor than in the case of 
general supplies, which, if they can- 
not be procured from one source, may 
be gotten from another.” Moore vy. 
Donahoo, 217 Fed. 177, 182, 183 CCA 
171, 5 ALR 675 [certiorari den 235 
U. S. 706 mem, 35 SCt-283 mem, 59 
L. ed. 434 mem]. To same effect 
Crane Co. v. Fidelity Trust Co., 238 
Fed. 698, 151 CCA 548 [certiorari den 
242 U. 5. 658 mem, 37 SCt 744 mem, 
61 L. ed. 18375 mem]. (3) “If a claim 
for the current expenses of the neces- 
sities of the operation of a railroad 
is payable in preference to the claims 
of secured bondhoiders out of the 
corpus of the property in any case 
in the absence of diversion of the 
income from such expenses, it is only 


0 
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when such preferential payment. is 
necessary to keep the railroad a going 
concern, or when its preferential pay- 
ment is necessary to prevent a loss at 
least equal to the amount of the pay- 
ment.” | Chicago, ete., R. Co) v.. UU. S,, 
ete., Trust Co., 225 Fed. 940, 945, 141 
CCA 64. (4) “A thoughtful considera- 
tion of those cases [including Gregg 
v. Metropolitan Trust Co., 197 U. S. 
183, 190, 25 SCt 415, 49 L. ed. 717] and 
others which have followed them, and 
of the opinions in the later cases in 
the Supreme Court which ‘have been 
cited, convinces that if claims of the 
nature of those allowed as preferen- 
tial in Miltenberger v. Logansport, 
Cl Coe Ren COmn 1 OOM UNIS 728.0, 7 00 O.no Lume 
a ob eda itl, and Union 
Trust Company v. Illinois Midland 
Rai@o. pd Un Sarde’ Gi Ctmoios 
29 L. ed. 963, were now presented, 
under objection of bondholders under 
no estoppel, to the Supreme Court, 
they would be denied preference over 
the claims of the bondholders in pay- 
ment out of the corpus of the mort- 
gaged property.” Chicago, ete., R. Co. 
Vv. S., ete., Trust Co., supra. (5) 
But in a case in the circuit in which 
Chicago, ete, Ra Cole via Usseemeten, 


_Trust Co., supra was decided, a rule 


apparently somewhat more liberal 
than that of Gregg v. Metropolitan 
Trust Co., supra, has been asserted or 
recognized. PeSsete,, cL rusty Coa va 
Beaty, 240 Fed. 592, 153 CCA 396 [reh 
den 243 Fed. 544, 156 CCA 242]. (6) 
TSteusetrue: that, 1tt.i1s) said in) the 
Rodger Ballast Car Company v. Oma- 
ha, ete., R. Co., 154 Fed. 629, 83 CCA 
403, and in the Chicago, etc., R. Co. 
v. U.S., ete.,, Trust Co., 225 Bed. 941, 
141 CCA 64 above, that the rule of 
the earlier cases in the Supreme 
Court ‘has been narrowed by the de- 
cision in Gregg v. Metropolitan Trust 
Colo Ue Sales, sou SOL 41 bar 49) sles 
ed. 717. But in none of these cases 
has it been denied that the ordinary 
current expenses of operation neces- 
sary to keep the road in a safe con- 
dition to be operated and protect the 
business of the road may be paid 
from the corpus of the property when 
the income thereof is insufficient to 
pay such expense in preference to 
prior recorded liens thereon.’ Cen- 
tral Trust Co. v. Chicago, etc., R: Co., 
232 Fed. 936, 944. 


15. Moore v. Donahoo, 217 Fed. 
Vu  VS2ey Lser CGiAN Hii allesbutpAS Et Co) 
[certiorari den 235 U. S. 706 mem, 35 
SCt 283 mem, 59 L. ed. 434 mem]. 


16. Gregg v. Metropolitan Trust 
Coz, 197 (US. 188.25) SCH 415.49) 
ed. 717; Carbon Fuel Co. v. Chicago, 
ete, VR. Co, 202, Med si72,4 120) SGA 
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[§ 457] (cc) As against Other General Creditors. 
As between the claims of current operation expense 
claimants and the claims of all other general credi- 
tors, the former are entitled to a preference in re- 
spect of unmortgaged assets in the hands of the re- 
ceiver if no income is available therefor,?+ and it 
seems that in any ease such unmortgaged assets 
should be resorted to first.?? 
ment of liens in the case of a railroad company which 
had previously made a general assignment for the ~ 
benefit of creditors without preference, one claiming 
as a current operation expense claimant is not enti- 
tled to priority over other creditors, out of the pro- 
ceeds of the sale of the property, in the absence of 
any diversion of earnings to which such claimant 
might be entitled.?* 

[§ 458] dd. What - Constitutes 
Person Benefited. 
where the expenditure is primarily for the benefit of 
the mortgage creditors.?* 


In a suit for ascertain- 


Diversion—(aa) 
In general] there is a diversion 


Conversely, in order to 


460. But see U. S., ete:, Trust Co. v. 
Beaty, 240 Fed. 592, 133 CCA 396 [reh 
den 243 Fed. 544, 156 CCA 242] 
(where, apparently, the fact that the 
supplies on hand were used by the 
receiver was considered). 


Indebtedness for supplies used by 
receiver as expense of receivership see 
passim supra §§ 196-207, 444. 

17. Gregg v. Metropolitan Trust 
Co. 197 U.S iss. 2b, SCAT. 49ar) 


ed. 717; Carbon Fuel Co. v. Chicago, 
aoe R. Co.,~202 Fed. 172; 220° CCA: 
18. Carbon Fuel Co. v. Chicago, 


ete., R. Co., supra. See Phillips v. 
Wise, (Tex. Civ. A.) 31 SW 428. 


19. Queen Anne’s Ferry, etc., Co. 
v. Queen Anne’s R. Co., 148 Fed. 41 [aff 
162 Fed. 828, 89 CCA 356]. See Cen- 
tral Trust Co. v. Chicago, ete., R. Co., 
232 Fed. 936 (where preference was 
allowed in respect of certain claims 
arising while bondholders were in 
control); Dolph y. Cincinnati, etc., 
Ri. (COss 56 Wind. FA VS 7 Ose INGE hus 
(where, however, there was a diver- 
sion). 

[a] Evidence held insufficient to 
show that bondholders were operat- 
ing a railroad when the indebtedness 
for which priority was sought was 
incurred. First Trust Co. v. Illinois 
Cent. Ry Co., -252 Bed 965; 164 Cen 
473 [rev in part 243 Fed. 450, and cer- 
tiorari den 249 U. S. 615 mem, 34 SCt 
390 mem, 63 L. ed. 803 mem]; St. 
Louis Union Trust Co. v. ‘Wabash, 
ete:, RoCo.0334 Th 14%, 165 NE 632 
[rev 244 Ill, A, 422]. 


20. Reinhart v. Augusta Min., etc., 
Co., 94 Med... 901, 36 VCCA 541. Sée 
Welch v. Central San Cristobal, Inc., 
8 Porto Rico Fed. 241, 7 Porto Rico 
Fed. 7387 (where question as to neces- 
sity for diversion in case of receiver- 
ship for a sugar central was re- 
served). 

21. 
York City R. Co., 216 Fed. 458, 132 
CCA 518 [mod on other grounds 208 
Fed, 168, and certiorari den sub nom. 
Benner.v. New. York :City. R, Goi, 
238 U. S. 632 mem, 35 SCt 794 mem, 
59 L. ed. 1498 mem]. 


22. Pennsylvania Steel Co. v. New 
York City R. Co., supra. 


23. Glasscock v. South Morgan- 
town Tract. Co., 89 W. Va. 321, 109 
SE 322. 


24. Burnham y. Bowen, 111 U. S. 
7176, 4,SCt 675, 28 Ly ed. 596; Title 
Ins., etc., Co. v. Home Tel: Co., 200 
Fed. 263; Southern Ry Co. v. Tillett, 
76 Fed. 507, 22 CCA, 303; Calhoun v. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


ry 


Pennsylvania Steel Co. v. New 


§§ 458-461] 


constitute a diversion which may be taken advantage 
of by the current expense claimant as against per- 
sons claiming under a mortgage, the expenditure 
complained of must have been one made for the ben- 
efit of the mortgagee or bondholders,?® and, of course, 
a payment to bondholders who are entitled to such 
payment as against current expense claimants is not 
a diversion.2® So it has been held that the current 
operating expense claimant may not successfully as- 
sert priority over junior mortgage bondholders for a 
diversion of current income for the benefit of prior 
mortgage bondholders, in respect of a fund repre- 
senting corpus in which only the junior mortgage 
bondholders are interested,?* or over the mortgage 
bondholders where the alleged diversion was the pay- 
ment of interest on bonds of a subsidiary company 
whose property was not subject to the lien of the 
mortgage over which priority was claimed.2® A 
court should not, however, as a settled policy, divert 
net earnings of a railroad receivership under a sec- 
ond mortgage to the payment of interest on first 
mortgage bonds, where it will postpone payment of 
supply claims which are entitled to preference,” and, 
therefore, payments so made by the receiver may 
constitute diversions within the meaning of the rule 
under consideration.*® An expenditure which is ben- 
eficial to all persons interested in the insolvent estate 
may not be regarded as a diversion within the rule 
under consideration.*+ 


As against mechanic’s lien claimant whose lien is 
subordinate to a mortgage, a current expense claim- 


vania Finance Co. v. Charleston, etc., 
Hee Or, 048. eG te 88. See Illinois 
Trust, etc., Bank v. Doud, 105 Fed. 
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ship is not a diversion of earnings as 
against labor and supply claimants, 
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‘ant may rely on a diversion of income by a payment 


to the mortgagee or mortgage bondholders.*” 


[§ 459] (bb) Necessity for Expenditure Out of 
Income. In order to constitute a diversion within 
the rule under consideration, the expenditure in ques- 
tion must actually have been made out of current op- 
erating income.?* So there can be no diversion 
where no income was actually received,** and there 
is no diversion if interest is paid, or improvements 
made, out of borrowed money.*° 


[§ 460] (cc) Time of Expenditure. As already 
pointed out, the diversion may occur either before or 
after the appointment of the receiver.*® According 
to some eases, however, in order that the current op- 
erating expense claimant may take advantage of 
an alleged diversion prior to the receivership, it must 
have occurred within the recognized preference peri- 
od,*7 and after the creation of the current expense 
claim or debt.28 But there are cases which have 
recognized the equitable preference of the current 
expense claimant where the diversion occurred before 
the current expense claim was created.®°® 


{[§ 461] (dd) Consideration for Expenditure. In 
general, a payment out of income, of a debt which 
is not itself a preferential debt as to income within 
the rules under discussion, is a diversion as between 
a current operating expense claimant and a mortgagee 
or bondholder where the latter is benefited by the pay- 
ment.*® So there may be a diversion as between the 
current operation expense claimants and the mort- 


St, Mouisy ete,’ R. Co.) 14° Fed. 9, 9 31. Texas Co. v. International, etc., 38. Fordyce v. Omaha, etc., R. Co., 
Biss. 330. Ri Co., supra. i ae Fred. 544; Kansas L. & T. Co. v. 
es) Kansasth, & T™ Co. v. Electric REA Ont Of tamostOuinecelv ord edalia Electric, ete. Co., 108 Med. 
R., etc., Co., 108 Fed. 702; Pennsyl- aa a theese income of the receiver-| (02. See St. Louis, etc, R. Co. v. 


Cleveland, etc., R. Co., 125 U.S. 658, 
8) SCty loi; 31 Eevedss322) = @entural 
Trust Co. v. East Tennessee, etc., R. 


123, 44 CCA 389, 52 LRA 481 (hold- 
ing that it is only when the income is 
diverted from the payment of those 
claims which have a higher equity, to 
the payment of those which stand 
upon a lower plane, that any equity 
arises in favor of anyone on account 
of diversion); Lincoln Trust Co. v. 
Missouri Water, ete., Co., 151 Mo. A. 
322, 131 SW 889 (payment of freight 
on certain machinery to be used in a 
power plant -was not a diversion be- 
cause not applied to betterments). 


26. Crane Co. v. Fidelity Trust Co., 
238 Fed. 693, 151 CCA 543 [certiorari 
den 242 U. S. 658 mem, 37 SCt 744 
mem, 61 L. ed. 1375 mem]. : 


[a] Diversion of earnings of rail- 
road from operating expenses to in- 
terest on bonds is not shown by the 
fact that through an extended period 
the gross receipts would have been 
sufficient to meet all operating ex- 
penses if no interest had been paid, 
since, at the time when there was no 
default in the payment of operating 
expenses, the earnings were right- 
fully appropriated to pay the inter- 
ester St.n louis, ete. yR. (Co; va Cleve- 
land, etc., R. Co., 125 U. S. 658, 8 SCt 


1011; 31 L. ed. 832. 
a7 20 St. Mouis,.6te,,, Re Cory. Clevie- 
land, ete.,) R.  Co., ‘supra; Central 


Trust Co. v. East Tennessee, etc., R. 
Co., 80 Fed. 624, 26 CCA 30. 


28. John A. Roebling’s Sons Co. v. 
Idaho R., ete., Co., 243 Fed. 527, 156 
CCA 225. 

29. Texas Co. v. International, etc., 
Ry'Go.) "287" Fed. 1921)°.150' CCA 571 
{certiorari den 243 U. S. 647 mem, 
648 mem, 37 SCt 475 mem, 61 L. ed. 
945 mem]. 

30. Texas Co. v. International, etc., 
R. Co., supra. 


such payment being for the benefit of 
all parties interested in the property. 
Texas Co. vy. International, etc., R. 
Co., 237) Hedy 921, 150+CCA 571 [eer- 
tiorari den 243 U. S. 647 mem, 648 
mem, 37 SCt 945 mem, 61 L. ed. 945 
mem]; Lehigh Portland Cement Co. 
Ve Maucheehunk, -6te:} sRtLCO.,g1 Gy eos 
Dist... (35. 


32. Shugart v. Atlantic, ete, R. 
Co., 161 Iowa 351, 143 NW 90. 


33. Birmingham Trust, etc., Co. v. 
Atlanta, etc., R. Co., 300 Fed. 173. 


[a] Expenditure of guaranteed net 
income received from. United States 
government under Transportation Act 
§ 209 (Comp. St. Suppl. Annot. [1913] 
§ 1007%.dd) did not constitute a di- 
version. Birmingham Trust, etc., Co. 
v. Atlanta, etc., R. Co., 300 Fed. 173. 


34. 
240 Med. 592, 153 CCA 396 [reh den 
243 Bed. 544, 156 CCA 242]. 


85. Central Trust Co. v. Hast Ten- 
messee, etc., R. Co., 80 Fed. 624. 


36. See supra §§ 454, 455. : 
37. First Trust Co. v. Illinois Cent. 
R. Co., 252 Fed. 965, 164 CCA 473 


[mod on other grounds 243 Fed. 450 
and certiorari den 249 U. S. 615 mem, 
39 SCt 390 mem, 63 L. ed. 803 mem]; 
Shugart v. Atlantic, ete., R. Co., 161 
Iowa 351, 148 NW 90; Barnum. v. 
Southern Oregon Tract. Co., 100 Or. 
652) 195 P 580, 197 P 269, 198 P 520. 
See Birmingham Trust, etc., Co. v. At- 
lanta, etc., R. Co., 300 Fed. 173, 180 
(“Probably the six-months period 
ought to limit the inquiry as to di- 
versions, as it does as to supplies. 
Beyond that arbitrary limit it may be 
impractical to trace results”). 


Length of preference period in gen- 
eral see infra § 462. 


U. S., ete., Trust Co. vy. Beaty, 


Co., 80 Fed. 624, 26 CCA 30 (both cases 
to the effect that the railroad com- 
pany was not under obligation to ac- 
cumulate surplus to meet current op- 
erating debts subsequently due). 


[a] Payment of interest on bonds 
when nothing was due on materials 


| furnished shortly before the receiy- 


ership was not a diversion of earn- 
ings entitling the claim for materials 
to priority over mortgage bondhold- 
ers. John A, Roebling’s Sons Co. v. 
Idaho R.,-ete:, Cot, 243 Bed, 527, 156 
CCA. 225. 


39. Birmingham Trust, etc., Co. 
v. Atlanta, etc., R. Co., 300 Fed. 178. 


[a] Where claims are numerous 
and accounts current, the rights of 
persons, furnishing labor and supplies 
necessary to the operation of a rail- 
road within the preferential period be- 
fore a receivership, to the restoration 
of current income diverted during 
that time and its application to their 
claims, does not depend on whether 
their claims became due before or 
after the diversion. Moore y. Dona- 
hoo, (217)Hed.. 177,133) CCA LTA feer= 
tiorari den 2385 U. S. 706, 35 SCt 283, 
59 L. ed. 434]. 


40. Gregg v. Mercantile Trust Co., 
109 Fed. 220, 48 CCA 318. See Blair 
Va St. owls, ete. WR. sCo., 25 Pedaa32 
(all earnings diverted to the payment 
of interest on receiver’s certificates 
made payable out of the corpus of 
the mortgaged property, or to the 
payment of costs or allowances in the 
foreclosure suit, or any other matter 
not properly operating expenses, must 
be returned to the current earnings 
fund, and applied to the payment of 
claims made payable therefrom). 
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gagee or bondholder where current income is used 
for construction,+! permanent improvements or bet- 
terments,*” equipment,** rentals,** or interest on the 


mortgage.*® Ordinarily, however, 


may not be regarded as a diversion so as to permit 
the allowance of priority of a current expense claim 
over the mortgage debt where such expenditure was 
for other current expense claims arising within the 
preference period prior to the receivership,*® or for 
claims arising during the receivership which the re- 
The mere fact that 
payments of interest were made to bondholders both 
before and after the appointment of the receiver does 


ceiver was entitled to pay.** 


RECEIVERS 


an expenditure 


diversions.*? 


not authorize the preference of a claim over the mort- 


41. Southern R. Co. v. Carnegie 
Steel Co., 176 U. S. 257, 20 SCt 347, 44 
L. ed. 458; Dolph v. Cincinnati, etce., 
Re Co.) 56) Ind: 137, 103) NE 13: 


42. U. S.—Southern R. Co. v. Car- 
negie Steel Co., 176 U. S. 257, 20 SCt 
347, 44 L. ed. 458 [aff 76 Fed. 492, 22 
CCA 289]; Union Trust Co. v. Walk- 
CLO Uso 9 Oe SOL 209; 2) da. ede 
490; Union Trust Co. v. Souther, 107 
WaS. 591) 2 SCt 295, 27 Li. ed. 488; 
Birmingham ‘Trust, etc., Co. v. At- 
Janta, ‘ete: RR. Co., 300 Med. 173; Tex- 
as Co. v. International, ete., R. Co., 
237 Fed. 921, 150 CCA 571 [certiorari 
den 243 U. S. 647 mem, 648 mem, 37 
SCt 475 mem, 61 L. ed. 945 mem]; 
Martin Metals Mfg. Co. v. U. S., etc., 
Trust Co., 225 Fed. 961, 141 CCA 85; 
Missouri, ete., R. Co. v. City Trust 
Co., 209 Fed. 45, 126 CCA 187; Illi- 
nois Trust, etc., Bank v. Doud, 105 
Fed. 128, 44 CCA 389, 52 LRA 481; 
Clark vy. Central R., etc, Co.,.66 Fed. 
SOSeme OO 2 ath 170) WS. 3855; 
18 SCt 657, 42 L. ed. 1068]; Penn- 
sylvania Finance Co. v. Charleston, 


etc., R. o., 52 Fed. 524; Farmers’ 
lnc 1 Co. Vv. Vicksburz; ete.) BR. Co., 
33 Fed. 778; Calhoun v. St. Louis, 


ete., Re Co., £4 Fed. 9, 9 Biss; 330. 


Ind.—Citizens’ Trust Co. v. Nation- 
al Equipment, etc., Co., 178 Ind. 167, 
98 NE 865, 41 LRA 695. 


Mo.—Lincoln Trust Co. v. Missouri 
Wiaten mete. Col, thi" Mow Al 322) 137) 
SW 889; Van Frank v. Missouri Pac. 
R. Co., 89 Mo. A. 460. 


Pa.—Lehigh Portland Cement Co. 
v. Mauch Chunk, etc.; R. Co., 17 Pa. 
Dist. 735. 


Tex.—Mcllhenny v. Binz, 80 Tex. 1, 
13 SW 655, 26 AmSR 705 [writ of 
error dism 145 U.S. 641, 12 SCt 982, 36 
L. ed. 854]. 


Utah.—Central Trust Co. v. Utah 
CentaiR? Co:716 Utah 12; 50 P 8&13. 


Va.—Addison v. Lewis, 75 Va. 701. 


[a] Illustrations.—(1) Ballasting 
road. Texas Co. v. International, etc., 
Ee COnno Hed.) Oni. LOO OCA aii 
{certiorari den 243 U. S. 647 mem, 
648 mem, 37 SCt 475 mem, 61 L. ed. 
945 mem]. (2) Furnishing addition- 
al terminal facilities. Texas Co. v. 
International, etc., R. Co., supra. 


[b] Private corporation.—Expendi- 
tures for permanent improvements 
have been regarded as a diversion in 
receivership proceedings for a_cor- 
poration carrying on a private busi- 
ness. Manhattan Trust Co. v. Seat- 
tle Coal, etc., Co., 16 Wash. 499, 48 P 
Doom lolle 


43. Southern R. Co. v. Carnegie 
Steel Co., 176 U. S. 257, 20 SCt 347, 
44 L. ed. 458; Texas Co. v. Interna- 
tional, ete., R. Co., 287 Fed. 921, 150 
CCA 571 [certiorari den 243 U. S. 647 
mem, 648 mem, 37 SCt 475 mem, 61 
L. ed. 945 mem]; Addison v. Lewis, 
1 Welle 

[a] Payment of trust certificates 
issued for cars or equipment fur- 
nished which was not necessary to 


keep the railroad a going concern, 
and which certificates therefore did 
not create a debt of the income, is a 
diversion of such earnings inuring to 
the benefit of the mortgagees under 
whose mortgage the equipment passed 
subject to the lien of the vendor. 
Gregg ‘v. Mercantile Trust Co., 109 
Fed. 220, 48 CCA 318. 


44. Southern R. Co, v. Garhegie 
Steel Co., 176 U. S. 257, 20 SCt 347, 44 
i ed. 458 [aff 76 Fed. 492, 22 CCA 
289]. 


45. U. S.—Southern R. Co. v. Car- 
negie Steel Co., supra; Birmingham 
TPUStrs Cte Con ve Atlanta etc ie 
Co., 300 Fed. 173; Martin Metal Mfg. 
Co. ‘v. WasS., etc: lrust, Co., 225. bed. 
S61, d4zINCCA She Missouni, ete® Ra Co: 
v. City Trust Co., 209 Fed. 45, 126 CCA 
LSisellinors: VOrist, ete! (sankey tye 
Doud, 105 Fed. 1238, 44 CCA 389, 52 
LRA 481; Southern R. Co. v. Tillett, 
TG wed: M0 Ta 22 CCA 03s Clarks iv. 
Central R., etc., Co., 66 Fed. 803, 14 
COMB raft nua Se shone L SoS e.e 
657, 42 L. ed. 1068]. 


Conn.—Flint v. Danbury, etce., 
RVECo AOL Conn, 13; 
ALR 1. 


Mo.—Lincoln Trust Co. v. Missouri, 
GUC” LLRUS Cm COmmetos MO ns -Acwiocz mde 


St. 
125 A 194, 40 


SW 889 
Or.—Barnum vy. Southern Oregon 
Tract: § Col, LOO MOry 6b25 M05 Ee tos0 


197 Bi269,' 198 P1520. 


Tex.—Mcllhenny v. Binz, 80 Tex. 1, 
13 SW 655, 26 AmSR 705 [writ of 
error dism 145 U. S. 641, 12 SCt 982, 
36 L. ed. 854]. 


Va.—Addison v. Lewis, 75 Va. 701. 


[a] Payment not sustainable as 
provision for depreciation.—Diversion 
of current earnings from payment of 
current expenses for the purpose of 
paying mortgagees interest could not 
be sustained on the theory that cur- 
rent earnings were not required to 
be applied to current expenses until 
depreciation ‘had been provided for 
and that such payment of interest 
was in substance a provision for de- 
preciation and maintenance to which 
the mortgagees were entitled. Flint 
v. Danbury, etce., St. R. Co., 101 Conn. 
13, 125 A 194, 40 ALR 1. 


{[b] In Porto Rico the rule has 
been applied to a sugar central. Ber- 
wind-White Coal Min. Co. v. Borin- 
ou Sugar Co., 6 Porto Rico Fed. 


46. Taylor v. Delaware, etc, R. 
Coy 2135 Beds 622, 130 CCA 214. 


47. Taylor v. Delaware, etc., R. Co., 
supra. 
[a] Rental.—(1) There was no di- 


version of income during the receiv- 
ership where the receivers paid for 
the rental of cars during the receiv- 
ership. Taylor v. Delaware, etc., R. 
Co. 21130 Meds 622.18. 0) CC Awe? 14 (2) 
Payment by the receiver of rent un- 
der the lease of another road, which 
lease was adopted by the receiver, 
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gage debt where such claim is not otherwise entitled 
to a preference.*® 
stances it is apparent that the current expense claim- 
ant contemplated certain payments of interest to 
bondholders, such payments may not be regarded as 


So too, where from the cireum- 


[§ 462] (f) Time of Incurring Indebtedness. In 
respect of current operation debts incurred before 
a receiver was appointed, in order that they may be 
entitled to priority within the meaning of the equi- 
table rule, allowing priority to such debts over the 
mortgage, they must have been incurred within a rea- 
sonable time,°®® or, as sometimes stated, a short or 


was not a diversion. Fordyce v. 
Omaha, etc., R. Co., 145 Fed. 544. 


48. Grandy v. Real Est. Trust Co., 
1¢7. Vt. 371, 137 SEH S19; 


49. Bound v. South Carolina R. Co., 
58 Fed. 473, 7 CCA 322. 


[a] Giving credit for a certain 
period to a railroad company to pay 
for supplies furnished indicates a 
contemplation that during that period 
the interest falling due on the mort- 
gage bonds is to be paid out of the 
earnings, and hence such payments 
are not a diversion of earnings with- 
in the above rule. Bound v. South 
Carolina R. Co., 58 Fed. 473, 7 CCA 
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og, 


50. Central Trust Co. v. Hast Ten- 
nessee, etc., R. Co., 80 Fed. 624, 26 
CCA 30; Wood vy. New York, etc., R. 


Co., 70 Fed. 741; Augusta Nat. Bank 
Vv. Carolina, “6tei K.. Cor 163 shed?) 1253 
Lehigh Portland Cement Co. v. Mauch 
Chunk, ete; Ry Cos 17 Pan Dist (35. 
New York Cent. Trust Co. v. Utah 
Cent: JR. Co: (16> Utah 245 pone as le. 
See Birmingham Trust, etc., Co. v. 
Atlanta, ete., R: Co. 300 Meds 1735 
Spencer v. Taylor Creek Ditch Co., 
194 Bed. 635 (both recognizing the 
rule); Brown v. New York, etc., R. 
Co., 19 HowPr (N. Y.) 84, 85 (where, 
in considering the effect of an order 
appointing a receiver which author- 
ized payment of certain existing 
claims, the court said that the order 
should be construed as confined to 
“payments to persons who had fur- 
nished materials within a short time 
previous for repairing or operating 
the road’’). 


[a] Excessive period.—(1) One 
year and a half. Blair: vy. St. Louis, 
ete. Rie Co. 823 "Meds 5210) (2). About 
two years. Pennsylvania Finance Co. 
v. Charleston, etc., R. Co., 52 Fed. 678. 
(3) From sixteen months to six years. 
Louisville Bridge Co. v. Chicago, etce., 
R. Co., 253 Fed. 631. (4) Five years 
and more: JSt. Wowis, etc. UR: iGo cys 
Spiller, 274 U.S. 304, 47 SCt 635, 71 
L. ed. 1060 [mod 14 F. (2d) 284, and 
motion to amend judgment den 275 
UL Si L66, 48 SCt 967) V2 ved, 204r 
(5) One whose claim accrued more 
than seventeen months before the im- 
pounding of the property by the mort- 
gage bondholders, and who extended 
the time for its payment for eighteen 
months after it was due, is not en- 
titled to a preference over the mort- 
gage bondholders either out of the in- 
come or out of the proceeds of the 
mortgaged property. Westinghouse 
Air Brake Co. v. Kansas City South- 
ern R. Co., 187 Fed. 26, 71 CCA 1 [rev 
on other grounds 128 Fed. 129, 129 
Fed. 455]. 


{b] Time of delivery of supplies 
to a railroad company was the time 
they were “furnished,” within the 
meaning of an order limiting receivers 
to the payment of claims for supplies 


“furnished” on or after a_ specified 
date. ean raya Co. v. East Ten- 
nessee, ete., . Co., 80 Med: 624772 
CCA 30. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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limited time,°! before the appointment of the receiy- 
The determination of this period is ordinarily 
within the sound discretion of the court having juris- 
diction of the accounts,®” and has usually been fixed 
at six months before the appointment of the receiv- 


er. 


51. Southern R. Co. v.~ Ensign 
Mire Cone iat: bed 4b CCAT 591; 
Guaranty Trust Co. v. Galveston City 
R. Co., 107 Fed. .311,.46 CCA 305 [ceer- 
tiorari den 181 U. S. 622 mem, 21 SCt 
925 mem, 45 L. ed. 1032 mem]; Illi- 
nois) Trust; ete:, Bank v.:2Doud,, 105 
Fed. 123, 44 CCA 359. See Drennen v. 
Mercantile Trust, ete., Co., 115 Ala. 
Be 23 S 164, 67 AmSR 72, 39 LRA 
623. 


52. Central Trust Co. v. Chicago, 
etc., R. Co., 232 Fed. 936; Manchester 
Locomotive Works v. Truesdale, 44 
Minn, 115, 46 NW 301, 9 LRA 140. 


[a] Claims classed as general debts. 
—Where from lapse of time the debt 
is more properly to be classified with 
the general debts than with preferred 
claims, it is at least a proper exer- 
cise of discretion to disallow the claim 
of preference. Manchester Locomo- 
tive Works v. Truesdale, 44 Minn. 
115, 46 NW 301, 9 LRA 140. 


sar Un S—St.) louis; ete, R. (Co: 
v. Spiller, 274 U. S. 304, 47 SCt 635, 
71 L. ed. 1060 [mod 14 F. (2d) 284 
(rev 288 Fed. 612, and motion to 
amend den 275 U.S. 156, 48 SCt 96, 72 
L. ed. 214)]; Gregg v. Metropolitan 
Trust (Co plot US WASe webs Ob 4d 5s 
49 L. ed. 717 [aff 124 Fed. 721, 59 CCA 
637]; Pettibone-Mulliken Co. v. Guar- 
anty Trust Co., 25 F. (2d) 948 [cer- 
tiorari den 278 U. S. 618 mem, 49 SCt 
22 mem, 73 L. ed. 540 mem]; John A. 
Roebling’s Sons Co. v. Idaho R., etc., 
Co., 243 Fed. 527, 156 CCA 225; Crane 
Co. v. Fidelity Trust Co., 238 Fed. 693, 
151 CCA 543 [certiorari den 242 U. 
S. 658 mem, 37 SCt 744 mem, 61 L. ed. 
1375 mem]; Texas Co. v. Internation- 
Aleele:, Reco. 2a Hedy 921,150 CCA: 
571_[certiorari den 243 U. S. 647 mem, 
648 mem, 37 SCt 475 mem, 61 L. ed. 
45 mem]; Love v. North American Co., 
229 Fed. 103, 142 CCA 379; Chicago, 
etc., R.-Co. v. U. S., etc., Trust Co., 225 
Wed. 940, 141 CCA 64; Western Union 
Mele COn Ve UNS etc. aELUust, Co., 22. 
Bed. 545, 187 CCA 113; Continental, 
ete., Bank v. North Platte Irr. Co., 
219 Fed. 438, 135 CCA 150; Virginia 
Pass., ete., Co. v. Lane Bros. Co., 174 
Fed. 513, 98 CCA 295 [certiorari den 
215 U. S. 610 mem, 30 SCt 411 mem, 54 
L. ed. 348 mem]; Guaranty Trust Co. 
v. Philadelphia, etce., Tract. Co., 160 
Fed. 761; Rodger Ballast Car Co. v. 
Omaha, ete., R. Co., 154 Fed. 429, 83 
CCA 403; Westinghouse Air Brake 
Co. v. Kansas City S. R. Co., 137 Fed. 
26, 71 CCA 1 [rev _on other grounds 
128 Fed. 129,129 Fed. 455]; Louis- 
ville, etc., R. Co. v. Memphis Gaslight 
Co.,7125) Hedy 97, 60 CCA 141° South- 
ern. Con Vv. Chapman) Jack Coe 117, 
Fed. 424, 54 CCA 598; Monsarrat v. 
Mercantile Trust Co., 109 Fed. 230, 48 
CCA 328; Gregg v. Mercantile Trust 
Co., 109 Fed. 220, 48 CCA 318; New 
York Guaranty Trust Co. v. Galveston 
City R. Co., 107 Fed. 311, 46 CCA 305 
[certiorari den 181 U. S. 622 mem, 21 
SCt 925 mem, 45 L. ed. 1032 mem]; 
International Trust Co. v. Townsend 
Brick mete Come9on Meds850he3t (CCA 


396; Thomas v. Cincinnati, etc., R. 
Co., 91 Fed. 195; Central Trust Cov. 
East Tennessee, etc., R. Co., 80 Fed. 


624, 26 CCA 30; Pennsylvania Finance 
Co. v. Charleston, ete., R. Co., 52 Fed. 
678; Thomas v. Peoria, etc., R. Co., 
86 Fed. 808 [mod on other grounds 
TAGE WINS) 954 13 SCtes24.. 37" Ly ed: 
663]; Blair v. St. Louis, etc., R. Co., 
22 Fed. 471; Kelly v. Green Bay, etc., 
R. Co., 5 Fed. 846, 10 Biss. 151. See 
Chadbourne v. Equitable Trust Co., 
225 Fed. 981, 141 CCA 103 (where an 
order denying priority was modified 
and affirmed); Gay v. Hudson River 


RECEIVERS 


Electric Power i 182 Fed. 904; 
Louisville, etce., (Oy AS Central 
Trust Co., 87 Fed. B50, 31 CCA 89. 


Colo.—Helm v. Smith, 62 Colo. 203, 
162 P 148. 


Conn.—Flint v. Danbury, ete., R. 
Co., 101 Conn. 13, 125 A 194, 40 ALR 105 


Ind Citizens’ Trust Co. v. Nation- 
al Equipment, etc., Co., 178 Ind. 167, 
98 NE 865, 41 LRANS 695. 


Iowa.—Shugart v. Atlantic, etc., R. 
Co., 161 Iowa 351, 143 NW 90. 


Or.—Barnum v. Southern Oregon 
Tract. Co., 100 Or, 652; 1952P 580, 197 
P 269, 198 P 520. 


Pa.—Rutherford v. Pennsylvania 
Midland R. Co., 178 Pa. 38, 35 A 926; 
Lehigh Portland Cement Co. v. Mauch 
Chunk, ete RCo. Pa, Dist. 73157 


See Warburton v. Perkins, 150 Md. 
304, 133 A 141 (coal furnished to trus- 
tees under a business trust engaged 
in the manufacture and sale of elec- 
tricity nine months before the ap- 
pointment of receivers for the trust 
estate was not a current supply so 
as to entitle the seller to a preference 
in the distribution of the income of 
the estate); Manchester Locomotive 
Works vy. Truesdale, 44 Minn. 115, 46 
NW 301, 9 LRA 140 (where the fact 
that a claim arose more than six 
months prior to the receivership was 
considered with other circumstances 
in refusing preference). 


“It cannot be doubted that there is 
such a rule [six months rule]. 5 
We do not say that there may not be 
exceptions to the rule, arising from 
the facts ina particular ease.” Petti- 
bone-Mulliken Co. v. Guaranty Trust 
Co., 25 F. (2d) 948, 950 [certiorari den 
278 U. S. 618 mem, 49 SCt 22 mem, 73 
L, ed. 540 mem]. 


“The cases in which this time limit 
was not observed, are few in number 
and exceptional in character.” St. 
Louis, ete., R. Co. v. Spiller, 274 U.S. 
304, 311,47 SCt 635, 71 L. ed. 1060. 


[a] Reasons for rule.—(1) The 
reason that six months is approxi- 
mately the limited time within which 
preferential claims must accrue is 
that there is usually an interval of 
six months between the dates when 
installments of interest upon the 
bonds fall due, and the mortgages 
generally so provide, and the war- 
ranted inference is that, when an in- 
stallment of interest is paid, current 
expenses to that time have either 
been paid, or funds to pay them ‘have 
been lawfully provided. Westing- 
house Air Brake Co. v. Kansas City, 
137, Bede .26, 715 CCA. 1.) Torsame tef- 
fect Crane Co. v. Fidelity Trust Co., 
238 Fed. 693, 151 CCA 543 [certiorari 
den 242 U. S. 658 mem, 37 SCt 744 
mem, 61 L. ed. 1375 mem]. (2) But 
there is authority for the view that in 
fixing the time within which such 
claims will be allowed and ordered 
paid the court may adopt by analogy 
the rule of the state statutes in rela- 
tion to liens on railroads for work 
done and supplies and materials fur- 


nished. Turner v. Indianapolis, etc., 
Re CO ne tar  OaASh ONO 45253 tno: 
Biss. 315. (3) It has also been as- 


serted that the selection of the six 
months’ period “depends upon the 
assumption that the period over which 
labor and supplies used by a railroad 
will contribute to its earnings is a 
period of not exceeding six months.” 
Texas Co. v. International, etc., R. 
Co., 237 Fed. 921, 150 CCA 571 [cer- 
‘tiorari den 243 U. S. 647 mem, 648 
mem, 38 SCt 475 mem, 61 L. ed. 945 
mem], 
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er,°® although as to such debts there is no absolute, 
arbitrary, or fixed six months’ rule,°4 and the equi- 
ties or circumstances of the case may be such that a 
claim will be allowed preference if incurred prior to 
the six months’ 


period.®® Some eases apparently 

[b] In Porto Rico the six months’ 
period has been recognized in the case 
of a receivership for a sugar central. 
Welch y. Central San Cristobal, Inc., 
7 Porto Rico Fed. 720 


54. U. S.—Southern R. Co. v. Car- 
negie Steel Co., 176 U. S. 257, 20 SCt 
347; Crane Co. v. Fidelity Trust Co., 
238 Fed. 693, 151 CCA 543 [certiorari 
den 242 U. S. 658 mem, 87 SCt 744 
mem, 61 L. ed. 1375 mem]; Central 
Trust Co. v. Chicago, ete, R. ‘Coz, 232 
Fed. 936; New York Guaranty,’ etc., 
Co. v. Tacoma R., ete., Co., 83 Fed. 365, 
27. CGA 5503 NorthernePacs aCOnva 
Lamont, 69 Fed. 23, 16 CCA 364; Farm- 
ers’ In & 1. Co. va Kansas! City, ‘ete> 
R. Co., 53 Fed. 183. See Skiddy v. 
Atlantic, ete., R. Co, 22° EF. Casi) No: 
12,922, 3 Hughes 320 (where wages in 
arrears for more than six months were 
ordered paid); Cleveland, ete., R. Co. 
v. Knickerbocker Trust Co., 86 Fed. 
73. 


Ind.—Citizens’ Trust Co. v. National 
Equipment, ete., Co., 178 Ind. 167, 98 
NE 865, 41 LRANS 695. 


Or.—Barnum vy. Southern Oregon 
Tract. Coz, L00sOr. 652; 195 BP s5s80y 197 
P 269, 198° P5200: 


Pa.—Lehigh Portland Cement Co. 
Vv. Mauch Chunk, ete:, RoiCo.; IieiPa: 
DIST Woods 


Tex.—MclIlhenny v. Binz, 80 Tex. 1, 
13 SW 655, 26 AmSR 705 [writ of er- 
ror dism 145 U. S. 641, 12 SCt 982, 36 
L. ed. 854]. 


Utah.—Central Trust Co. v. Utah 
Cent. RaiCo., 16 Utah 12450) 2 313% 


See Central Trust Co, v. Thurman, 
94 Ga. 735, 20 SEH 141 (where, in ques- 
tioning whether the equitable rule 
was applicable in Georgia, the court 
pointed out that where the rule is ap- 
plied claims accruing more than six 
months before the receivership have 
been allowed); Taylor v. Philadel- 
phia, etce., R. Co., 14 Phila. (Pa.) 451, 


468 (rule apparently recognized). 
55. Southern R. Co. v.’ Carnegie 
Steel Co., 176 U. S. 257,.20 SCt 347, 
44 L. ed. 458 [aff 76 Fed. 492, 22 
CCA 289]; New York Guaranty, etc., 
Co. v.. Dacoma RR. ete: (Co., 83 Hed 
365,20 COA 5D Oe Harmens iliac wits 
Co. —V: Vicksburg, CtCeie Ran Comes 
Fed. 778; VanFrank v. Missouri Pac. 


R. Co., 89 Mo. A. 460; Lehigh Portland 
Cement Co. v. Mauch Chunk, etc., R. 
Coy, (17. Pas Dist. 1353. ‘Central> Trust 
Co.-v.. Utah; Cent. R., Coz, 16: Utah, 112) 
50> P) 813. (See Hale vaE'rost, 299 Wags: 
389, 25 SCt 419 (where certain claims 
apparently accrued more than six 
months prior to the appointment of 
the receiver). 


[a] Control by bondholders or 
committee for bondholders.—(1) That 
the bondholders were themselves in 
possession of and operating the rail- 
road may be sufficient to justify dis- 
regarding the six months’ rule. Cen- 
tral Trust Co. v. Chicago, ete., R. Co., 
232 Fed. 936. (2) So, where a com- 
mittee for bondholders had taken con- 
trol prior to ‘default and had contin- 
ued in control until the appointment 
of the receiver, claims accruing be- 
tween the date of default and the ap- 
pointment of the receiver, a period of 
nearly a year, were allowed a prefer- 
ence. Scott v. Queen Anne’s R. Co., 
162 Fed. 828, 89 CCA 536 [certiorari 
den 212 U. S. 574 mem, 29 SCt 683 
mem, 53 L. ed. 657 mem]. 


[b] Where services were rendered 
or supplies furnished under continu- 
ous contract, the allowance of a pref- 
erence for claims arising more than 
two years prior to the receivership 
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have recognized the statutory limitation applicable 
to the current operation debt as governing the allow- 
ance of the equitable preference.®’ It has been held, 
however, that the burden is on claimant to show that, 
because of some special equity, he is not bound by the 
six months’ period.** 

Between current expense claimants and other 
claimants without lien at law. As between current 
expense creditors and other general creditors, spe- 
cial circumstances may justify the allowance of claims 
accruing earlier than six months prior to the receiver- 
ship,®* and the fact that an order appointing receiy- 
ers for an insolvent street railroad company author- 
izes them to pay claims for operating expenses in- 
curred within four months prior to the order does 
not deprive the court of the power to award a prefer- 
ence to claims for supplies furnished prior to such 
four months.®® But the right of a current expense 
ereditor whose claim arose more than six months pri- 
or to the receivership to share in the income with 
other current expense creditors has been denied.°° 


[§ 463] (g) Contracting on Faith of Current 
Earnings.* It is essential, in order that a current 
expense claim may have priority over the mortgage 
debt, that the person furnishing the labor or supplies 
must have relied on the fact that the current earn- 
ings would be applied to the payment of his debt, and 
not have contracted on the personal responsibility of 
the railroad company or another.°? Whether the 
debt was contracted upon the personal credit of the 
company, without any reference to its receipts, is 
to be determined in each case by the amount of the 
debt, the time and terms of payment, and all other 
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. [8§ 462-464 


circumstances attending the transaction,®? and de- 
manding and receiving collateral security is a cireum- 
stance tending to show that the creditor relied on the 
general credit of the mortgagor company;°* al- 
though it has been held that, as against the mortgage 
creditors, it is presumed that general creditors ex- 
tended credit on the faith of income or earnings.®° 
On the other hand, the fact that a creditor, whose 
claim is not otherwise entitled to a preference, ex- 
pected to be paid out of current earnings, is not of 
itself sufficient to entitle him to a preference over 
mortgage creditors.°® 


As between persons claiming as current expense 
claimants and other general creditors, to entitle the 
former to a preference it is necessary that they 
should have looked to the income and not to the per- 
sonal eredit of the railroad company,®* but direct 
evidence that it was intended that the current ex- 
pense claim should be met out of current earnings is 
not necessary,®® and the court may draw the infer- 
ence that this was the expectation of the parties from 
the circumstances attending the transaction.®® 


[§ 464] (h) Effect of Lease of Mortgaged Prop- 
erty.’7° The fact that a current operation expense 
claim was created by the lessee of a railroad does not 
of itself prevent claimant from successfully assert- 
ing as against the mortgage creditors of such rail- 
road any equitable preference which such claimant 
might otherwise have.‘ Where, however, the lessee 
railroad company purchased supplies to be used for 
the benefit of the line leased to it, it was held that 
no equity arose in favor of the one who furnished 


was upheld. Blair v. St. Louis, etc., R. 
Co., 22 Fed. 769, 23 Fed. 704. 


[c] Where creditor had made ef- 
fort in good faith to collect from rail- 
road company the amount of the 
claim, within a short time after it ac- 
crued, and the failure to collect was 
not his fault, the fact that the claim 
accrued more than six months prior 
to the receivership did not defeat the 
claim of preference. Central Trust 
Co..v. Utah Cent. R. Co., 16 Utah 12, 
50 P 813. 


56. See Bellingham Bay Impr. Co. 
v. Fairhaven, etc., R. Co., 17 Wash. 
371, 49 P 514. 


57. Pettibone-Mulliken Co. v. Guar- 
anty Trust Co., 25 F. (2d) 948 [cer- 
tiorari den 278 U. S. 618 mem, 49 SCt 
22 mem, 73 L. ed. 540 mem]. 


[a] Facts not sufficient to warrant 
extension of six months’ period.— 
Helm v. Smith, 62 Colo. 203, 162 P 143; 
Barnum y. Southern Oregon Tract. 
Co., 100 Or. 652,195. P 580,197 P 269, 
198 P 520. 


58. Pennsylvania Steel Co. v. New 
York City R. Co., 229 Fed. 465. 


59. Pennsylvania Steel Co. v. New 
York City R. Co., 208 Fed. 168 [mod on 
other grounds 216 Fed. 458, 132 CCA 
518 (certiorari den 238 U. S. 632 mem, 
35 SCt 794 mem, 59-L. ed. 1498 mem) ]. 


60. Warburton v. Perkins, 150 Md. 
304, 1388 A 141. 


61. Particular claims see passim 
infra §§ 466-478. 


62. Virginia, ete., Coal Co. v. Cen- 
tral ie setCr Corn 1.0 Un Sagoo, 18 SCt 
657, 42 L. ed. 1068; Thomas v. West- 
ern Car! Co, ele .ese 95, Lo SOt 824, 
34 L. ed. 663 [rev 36. Fed. 808]; Penn 
Ve Calhoun, siz teins, 25,0’ "SCL. 906, 
30 L. ed. 915; International-Great 
Northern R. Co. v. Edgeley, 10 F. (2d) 


501 [certiorari den 273 U. S. 694 mem, 
47 SCt 91 mem, 71 L. ed. 844 mem]; 
International-Great Northern R. Co. 
v. Binford, 10 F. (2d) 496 [certiorari 
den 273 U. S. 694 mem, 47 SCt 91 mem, 
71 L. ed. 844 mem]; Louisville Bridge 
Co. v. Chicago, ete., R. Co., 253 Fed. 
631" P6DLCCAL 25425 City. Drust. Co. Vv. 
Sedalia Light, etc., Co., 195 Fed. 845; 
Fordyce v. Kansas City, ete., R. Co., 
145 Fed. 566; Southern R. Co. v. En- 
sign Mfg. Co., 117 Fed. 417, 54 CCA 
591; Rhode Island Locomotive Works 
v. Continental Trust Co., 108 Fed. 5, 47 
CCA 147 [certiorari den 187 U. S. 649 
mem, 23 SCt 847 mem, 47 L. ed. 348 
mem]; Guaranty Trust Co. v. Galves- 
ton ‘City, RCo. 10T Beds 811) 4616 GA 
305 [certiorari den 181 U. S. 622 mem, 
21 SCt 925 mem, 45 L. ed. 1032 mem]; 
Louisville, ete., Cosy. = Central 
Trust Co.) 87 Med: 500, 31 COA 89% 
Morgan’s Louisville, etc., R., ete., Co. 
Veubabmens! lacs: eeCo. 0) "Heda 2d05 
24 CCA 495; Skiddy v. Atlantic, etc., 
R. Co., 22 F. Cas. No. 12,922, 3 Hughes, 
320; Grandy v. Real Hst. Trust Co., 
147 Va. 371, 137 SE 519 [quot Cyc]. 
See Bound v. South Carolina R. Co., 
58 Fed. 478, 7 CCA 322 (where, in a 
case in which a preference was denied, 
the court pointed out that the credi- 
tor did not look to the immediate earn- 
ings); Brown v. New York, etce., R. 
Co., 19 HowPr (N. Y.) 84 (priority 
refused in a case in which notes were 
taken in payment of a claim for serv- 
ices performed for the railroad com- 
pany). 


_ [a] Where steel rails were sold to 
individual on his own credit for les- 
see of railroad, the seller was not en- 
titled to a preferential lien therefor on 
the property of the lessor. Ruhlender 
v. Chesapeake, etc., R. Co., 91 Fed. 5, 
33 CCA 299. 


63. Southern R. Co. 


v. Carnegi 
Steel Co iT, 


176 U. S. 257, 20 SCt 347,' Cent. R. Co., 


44 L. ed. 458 [aff 76 Fed. 492, 22 CCA 
289]; Louisville Bridge Co. v. Chi- 
€azo; ete, Rit Co. 253isPeds 631. —1re> 
CCAR 5ST. 


[a] Taking notes.—But the equi- 
ties of a creditor furnishing that 
which protects and preserves the 
mortgage security and materially in- 
creases its value are not affected or 
defeated by the fact that the original 
debt was evidenced by the notes of the 
company, taken for its convenience 
and renewed for its accommodation. 
Southern R. Co. v. Carnegie Steel Co., 
176 U. S. 257, 20 SCt 347, 44 L. ed. 458 
[aff 76 Fed. 492, 22 CCA 289]. 


64.- Lackawanna Iron, ete., Co. v. 
Harmers’ sia) Gib. Co... 2766 Uo Sos: 
20 SCt 368, 44 L. ed. 475 [aff 79 Fed. 
202, 24 CCA 487]. 

65. VanFrank v. ‘Missouri Pac. R. 
Co., 89 Mo. A. 460. 


66. John A. Roebling’s Sons Co. v. 
Idaho R., etce., Co., 243 Fed. 527, 156 
CCA 225; Martin Metal Mfg. Co. v. 
U.. S., ete,’ Trust Co., 225 Fea. 961, 
141 CCA 85. 


67. Pennsylvania Steel Co. v. New 
York City R. Co., 216 Fed. 458 [mod 
on other grounds 208 Fed. 168, and 
certiorari den sub nom. Benner v. New 
York City R. Co., 238 U. S. 639 mem, 
35 SCt 794 mem, 59 L. ed. 1498 mem]. 


68. Pennsylvania Steel Co. v. New 
York) City sR. ‘Cos, ‘supra, 


69. Pennsylvania Steel Co. v. New 
York City R. Co., supra. 

.70. Effect on claims for dam 
See infra § 477. pd 


_71. Virginia, ete., Coal Co. v. Geor- 
Bla Cents, Heccs Com 7.0L imesemobs 
18 SCt 657, 42 L. ed, 1068 [aff 66 Fed. 
803, 14 CCA 112] (holding also that 
it is immaterial whether the lease is 
valid or not); Stewart v. Wisconsin 
95 Fed. 577. 


For later cases, developments and changes in the law see Annotations, same title and section number 
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the supplies as against the mortgagees of the lessee.7? | ceiver, in preference to the claims of the mortgagees, 


As against the lessor of a street railroad, another 
street railroad company may be entitled to priority 
in respect of its evrrent operating claim for supplies 
and labor furnished to the lessee to keep the leased 
line in operatiea in respect of the earnings of the 
leased line during the period of operation by the re- 
ceiver of the lessee,** or after it is turned back to 


the lessor by such receiver.*4 


[§ 465] (i) Effect of Assignment of Claim. 
right or privilege of preference of a current expense 
claimant over a mortgage creditor is one that attach- 
es to the debt and not to the person of the original 
ereditor,*® and therefore an assignee of a current 
expense claim against a railroad company has the 
same right to assert the priority of the assigned claim 
over the mortgage debt as the assignor had.7¢ 
in jurisdictions in which the equitable preference in 
question is given effect in respect of claims against 
private corporations’? a like rule has been recog- 


nized.78 


[§ 466] (j) Consideration for, or Basis of, Claim 
The decisions which have 
established the right of the court to require the earn- 
ings of a receivership to be applied in payment of 
debts incurred prior to the appointment of the re- 


or Debt—aa. In General. 


72. Southern R. Co. v. Ensign Mfg. 
Co., 117 Fed. 417, 54 CCA 591. 

73. Westinghouse Electric, ete., Co. 
v. Brooklyn Rapid Transit Co., 291 
Fed. 836 [mod on other grounds 6 F. 
(2a) 547]. 

74 Westinghouse Bleetric, ete., Co. 
v. Brooklyn Rapid Transit Co., supra 


75. Union Trust Co. v. Walker, 107 
Uiees. .b96, 2) SC 299,. 27 I. eds 490; 
Columbus, etc., R. Co.’s App., 109 Fed. 
177, 48 CCA 275. 

76. Burnham v. Bowen, 111 U. S. 
W46,°4 S@t 675,28 Tu. ed. -5963- Union 
Trust Co. v. Walker, 107 U. S. 596, 2 
SCt 299, 27 L. ed. 490; Columbus, etc., 
R. Co.’s App. 109 Fed. 177, 48 CCA 
275; Northern Pac. R. Co. v. Lamont, 
69 Fed. 23, 16 CCA 364; Pennsylvania 
Finance Co. v. Charleston, etc., R. Co., 
49 Fed. 693; McIlhenny v. Binz, 80 
Text. 135 SWi'655, 26. AmSR “005: 
But see Skiddy v. Atlantic, etc., R. Co., 
22 HW. Cas. No. 12,922, 3 Hughes 320 
(where an application for payment of 
assigned claims was denied). 


77. See supra § 451. 


78. Drennen v. Mercantile Trust, 
ete., Co., 115 Ala. 592, 23 S 164, 67 Am 
SR 72, 39 LRA 6238. 

79. Manchester Locomotive Works 
vy. Truesdale, 44 Minn. 115, 46 NW 301. 
And see cases infra notes 80-89. 


80. Fosdick v. Schall, 99 U. S. 235, 
25 L. ed. 339. 
81. See cases infra notes 82-84. 


82. Gregg v. Metropolitan Trust 
Cosel Oy, Weel Sone a Oty 4b 49) 
ed. 717; Lackawanna Iron, etc., Co. 
vy. Farmers’ L. & T. Com ne 1G: Si 298, 
20 SCt 363, 44 L. ed. 4755 Southern 
R. Co. v. Carnegie Steel Co., 176 U. 
S. 257, 30 SCt 347, 44 L. ed. 458; Mor- 
gan’s Louisiana, ’ete., Re etes, Conv. 
Texas Cent. R. Co., 137 TOS a NSS od Bes tata 
Sct 61, 34 L. ed. 625 Kneeland v. 
American L. & T. Co., 136 U. S. 89, 10 
Sct 950, 34 L. ed. 379; Thompson Vv. 
White Water Valley R. Coy 132.-Us 'S: 
Gow 10 SC bo oom teed, 256; North 
American Co. v. St. Louis, etc., R. Co., 
288 Fed. 612 [rev on other grounds 
14 F. (2d) 284 (certiorari granted 273 
U. S. 680 mem, 47 SCt 111 mem, 71 
L. ed. 837 mem, mod on 6ther grounds 
PRA. S. 904) 47 SCtr 635) 70. ed. 
1060 [motion to amend den 20D WO. ose 
156, 48 SCt 96, 72 L. ed. 214])]; Love 


modified,*! and 


restrict that right to somewhat narrow limits.7® Thus 
the broad language of the leading case on the gen- 
eral subject, extending the preference to “necessary 
operating and managing expenses, proper equipment, 
and useful improvements,”’>® has been questioned and 


the class of elaims entitled to the 


equitable preference has been limited in some of the 


later decisions to claims for current expenses in- 


The 


business of the 


So 


concern.®# 


nished was for 


curred in the ordinary course of the operation of the 
mortgaged property, or in the ordinary course of the 


mortgagor,®* and to be met out of 


the current receipts;** and in this sense operating 
expenses, or current debts, when applied to a rail- 
road, include only such expenses as are reasonably 
necessary to operate the railroad and keep it a going 
Moreover, while it usually is recognized 
that it is an important element of the preference of 
current operation expense claims that what was fur- 


the preservation of the mortgaged 


property or otherwise beneficial to the security of 


v. North American Co., 229 Fed. 103, 
143 CCA 379; Rodger Ballast Car Co. 
v. Omaha, ete., R. Co., 154 Fed. 629, 
83 CCA 403; Niles Tool Works Co. v. 
Louisville, ete., RL .~Co;, 1122 Fed. 561, 
50 CCA 390; Rhode Island Locomotive 
Works y. Continental Trust Co., 108 
Fed. 5, 47 CCA 147 [certiorari ‘den 
187 U. S. 649 mem, 23 SCt 847 mem, 47 
L. ed. 348 mem]; Guaranty Trust Co. 
v. Galveston City R. Co., 107 Fed. 311, 
46 CCA 305 [certiorari den 181 U. S. 
622 mem, 21 SCt 925 mem, 45 L. ed. 


1032 mem]; Lee v. Pennsylvania 
Traction Co., 105 Fed. 405; Illinois 
Trust, ete., Bank v. Doud, 105 Fed. 


123, 44 CCA 389, 52 LRA 481; Mary- 
land Steel Co. v. Gettysburg Electric 
R. Co., 99 Fed. 150; Central Trust Co. 
v. East Tennessee, etc., Co., 80 
Fed. 624, 26 CCA 30; Manchester Lo- 
comotive Works vy. Truesdale, 44 Minn. 
115, 46 NW 301, 9 LRA 140; Grandy 
v. Real Est. Trust Co., 147 Va. 371, 
1S SE, Oe. See Continental, etc., 
Bank vy. North Platte Irr. Co., 219 Fed. 
438, 185 CCA 150 (where the proprie- 
ty of the preference of certain claims 
was denied). 


{a] Test of preferential equity of 
claim is its consideration.—If its con- 
sideration was a current expense of 
the operation of the mortgaged prop- 
erty, which inured to its benefit, and 
which was incurred in the ordinary 
course of itS business, within a lim- 
ited time anterior to the appointment 
of the receiver, the claim may be pre- 
ferred. Rodger Ballast Car Co. v. 
Omaha, ete., R. Co., 154 Fed. 629, 83 
CCA 403; Illinois Trust, etc., Bank v. 
Doud, 105 Fed. 128, 44 CCA 389, .52 
LRA 481; Grandy v. Real Est. Trust 
Co., 147 ‘Va. S71, 130 SHe 519” [auor 
Cyc]. 


83. See supra § 463. 


84 Southern R. Co. v. Carnegie 
Steel) Coz, 176 Wi S. 257, 20 SCt. 347, 
44 L, ed. 458 {aff 76 Fed. 492, 22 CCA 
289]; Virginia, ete., Coal Co. v. Georgia 
Cent. eLGs | COe 170 WS. 355)4'3 Set 
657, 42 LL. ed. 1068; Southern R. Co 
Vic Chapman Jack Co., 117 Fed. 424, 54 
CCA 598; Southern R. Co. v. Ensign 
Mfg. Co., 117 Fed. 417, 54 CCA 591; 
Rhode Island Locomotive Works v. 
Continental Trust Co., 108 Fed. 5, 47 
CCA 147 [certiorari den 187 U. 8. 
649 mem, 23 SCt 847 mem, 47 L. ed. 
348 mem]; Cleveland, etc., R. Co. v. 


the mortgagee,*° if the consideration of a claim is not 
a part of the current expenses of operation, the fact 
that such consideration tended to conserve and im- 
prove the property,*® that it added to the mortgage 
security,*? that it was necessary in order to keep the 


Knickerbocker Trust Co., 86 Fed. 73; 
New York Security, etc., Co. v. Lou- 
isville, ete., Cons. R. Co., 79 Fed. 386; 
Security Trust Co. v. Goble R. Co., 44 
Or., 370,/i%45 P 9195675 P1697. 


[a] Services rendered in logging 
venture of a railroad company are 
not services necessary to keep the 
road a going concern within the mean- 
ing of the above rule. Security Trust 
Co. v. Goble, etec., R. Co., 44 Or. 370, 74 
RC ar(GS w/e 


[b] Another road  benefited.—A 
claim for labor or supplies intended 
for use on a road other than the one 
which the mortgage covers is not an 
operating expense. 
Chapman Jack Co., 117 Fed. 424, 54 
CCA 598; Southern R. Co. v. Ensign 
Mfg. Co., 117 Fed. 417, 54 CCA 591. 


85. Southern R. Co. v. Carnegie 
Steel Co. 176° U.S) 25%, 20° SCt 347, 
;44 L. ed. 458; St. Louis Trust Co. v. 
Riley, 70 Fed. 32, 16 CCA 610, 30 LRA 
456. See Farmers’ L. & T. Co. v. Kan- 
sas (City. ‘ete. )RiniCo.,” Sou wedsaphsis 
Central Trust Co. v. Thurman, 94 Ga. 
735, 20 SE 141 (where, however, the 
court questioned whether the doctrine 
of equitable preference was applica- 
ble in Georgia); Grandy v. Real Est., 
etc., Trust Co., 147 Va. 371, 187 SE 319. 


86. Southern R. Co. v. Carnegie 
Steel: Co.,, 176 U.S. 257, 20, SCE 347; 
44 L, ed. 458 [aff 76 Fed. 492, 22 CCA 
289]; Rodger Ballast Car Co. v. Oma- 
ha, etc., R. Co., 154 Fed. 629, 83 CCA 
403; New York Guaranty Trust Co. 
v. Galveston City R. Co., 107 Fed. 311, 
46 CCA 305 [certiorari den 181 U. S. 
622 mem, 21 SCt 925 mem, 45 L. ed. 
1032 mem]; Illinois Trust, ete., Bank 
v. Doud, 105 Fed. 128, 44 CCA 389, 52 
LRA 481; International Trust Co. v. 
Townsend Brick, etc., Co., 95 Fed. 850, 
3% ICCA. 396. 


87. Fordyce v. Omaha, etc., R. Co., 
145 Fed. 544; Gregg v. Mercantile 
Trust Co., 109 Fed. 220, 48 CCA 818; 
Rhode Island Locomotive Works vy. 
Continental Trust Co., 108 Fed. 5, 47 
CCA 147 [certiorari den 187 U. S. 649 
mem, 23 SCt 847 mem, 47 L. ed. 348 
mem]; Guaranty Trust Co. v. Gal- 
veston City R. Co., 107 Fed. 311, 46 
CCA 305 [certiorari den 181 U. S. 622 
mem, 21 SCt 925 mem, 45 L. ed. 1032 
mem]; International Trust Co, vy. 
Townsend Brick, etc., Co., 95 Fed. 850, 


Southern R. Co. v.- 
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mortgagor a going concern,®* or that the mortgagor 
pledged the current income to secure it*® will not 
give a preference in equity over the lien of a prior 
Subject to the qualifications and lmita- 
tions heretofore set forth,®® claims which meet the 
requirements as to operating or current expenses 
herein stated are entitled to priority over the claims 


mortgage. 


of mortgage creditors.°* 


As against other general creditors. 
a claim may be entitled to a preference over other 
general or unsecured creditors it must appear that 
the indebtedness or expense involved was necessarily 
contracted for the operation of the business,°*? but 
subject to the qualifications and limitations already 
stated,®* when the claim meets this requirement itis 


entitled to a preference.®* 
Burden of proof. 


37 CCA 396; McCornack v. Salem R. 
Co., 34° Or. 543, 56 P 518, 1022. 


88. Illinois Trust, etc., Bank v. 
Doud, 105 Fed. 123, 44 CCA 389, 52 
LRA 481. ; 
. 89. Illinois Trust, ete., Bank v. 


Doud, supra. 
90. See passim supra §§ 449-465. 


91. Love v. North American Co., 
229 Fed. 103, 143 CCA 379; Guaranty 
Trust Co. v. Philadelphia, etc., Tract. 
Co., 160 Fed 761; Farmers’, etc., Bank 
v. Philadelphia, etce., R. Co., 7 Fed. 
377; Lehigh Portland Cement Co. v. 
Mauch Chunk, etc., R. Co., 17 Pa. Dist. 
735. See Manhattan Trust Co. v. 
Sioux City Cable R. Co., 76 Fed. 658 
(a claim for electric power furnished 
is entitled to preference). 


fa] Excess freight charges col- 
lected from shippers were entitled to 
payment as preferred claims. U. S., 
ere. Prust:Co.-v. Kansas City, etc., R. 
Co., 240 Fed. 505; Love v. North 
American Co., 229 Fed. 103, 143 CCA 
379. See St. Louis, etc., R. Co. v. Spil- 
ler, 274 U.S. 304, 47 SCt 635, 71 L. ed. 
1060 [mod 14 F. (2d) 284 (rev 288 Fed. 
612, and motion to amend judgment 
den 275 U.S: 156, 48 SCt 96, 72 L. ed. 
214)] (where the question was left 
undecided). Contra North American 
Co. v. St. Louis, etc., R. Co., 288 Fed. 
612 [rev on other grounds 14 F. (24d) 
284 (certiorari granted 273 U. S. 680 
mem, 47 SCt 111 mem, 71 L. ed. 837 
mem, mod on other grounds 274 U. 
~ $. 304, 47 SCt 635, 71 L. ed. 1060 [mod 
to amend den 275 U. S. 156, 48 SCt 
96, 72 L. ed. 214])]. 


92. Pennsylvania Steel Co. v. New 
York City R. Co., 216 Fed. 458, 132. CCA 
518 [mod on other grounds 208 Fed. 
168, and certiorari den sub nom. Ben- 
ner v. New York City R. Co., 238 U. 
S. 639 mem, 35 SCt 794 mem, 59 L. 
ed. 1498 mem]. 


$3. See passim supra §§ 449-465. 


94. Love v. North American Co., 
225 Fed. 108, 148 CCA 379. 


[a] Insurance premiums.—Claims 
for premiums for insurance of prop- 
erty devoted to the operation of the 
system was properly allowed, as 
against general creditors. Pennsyl- 
vania Steel Co. v. New York City R. 
Co., 229 Fed. 465. 


95. Lincoln Trust Co. v. Missouri 
Wiater, ete), Co. 151 Mo. A. 322, 131 
SW 889. 

96. Supplies and materials for 
ate ae ee and repairs see infra § 

71. 


$87. Turner v. Indianapolis, etc., R. 
Co., 24 F. Cas. No. 14,258, 8 Biss. 315. 
See Kneeland v. Bass Fdy., etce., 
Works, 140 U.S. 592, 11 SCt 857, 35 L. 


The burden is on one who seeks 
a preference as a current expense claimant to show 


RECEIVERS 


[§§ 466-467 


' 


that his claim meets the requirements.®® 


[§ 467] bb. Current Supplies or Equipment.°® 
Claims for current supplies, material, or equipment 
furnished railroad companies,®? or other publie or 
quasi-publie service companies,®* which meet the re- 
quirements of the above general rules as to what con- 
stitutes a consideration for, or basis of, a claim or 


debt entitled to preference,®® and also the require- 


In order that 


income.” 


ments of other applicable rules,! are regarded as 
claims for current operation expenses and as such 
entitled to priority over mortgage debts in respect of 
Usually, however, in accordance with the 
general rule,? no preference as to the corpus of the 
mortgaged property may be allowed in the absence 
of a diversion of current income or earnings,* al- 


though there have been cases in which the propriety 


ognized.°® 


ed. 548. And see cases supra § 451 
note 39; infra note 2. 

[a] Ilustrations.—(1) Car spring 
and spirals. Hale v. Frost, 99 U.S. 
889, 25 L. ed. 419. (2) Supplies for 
machinery department. Hale v. Frost, 
supra. (3) A claim for the purchase 
price of a gear wheel and pinion, fur- 
nished to a cable street railroad com- 
pany and necessary for the operation 
of the cable by which its cars are 
moved, especially where, immediately 
after obtaining possession of such 
wheel, the company mortgaged it, with 
other property, to raise money to pay 
interest on the bonds. Central Trust 
Co. v. Clark, 81 Fed. 269, 26 CCA 397. 


98. Atlantic Trust Co. v. Wood- 
bridge Canal, etc., Co., 86 Fed. 975; 
Citizens’ Trust Co. v. National Equip- 
ment, etc., Co., 178 Ind. 167, 98 NE 
865, 41 LRANS 695; Homer v. Balti- 
more Refrigerating, etc., Co., 117 Md. 
411, 84 A 176. 


99. See supra § 466. 
1. See passim supra §§ 449-465. 


2. U. S.—Burnham vy. Bowen, 111 
WS aeiiGs 4) SEL O5,, acin edsetny er 
Union Iirust eo. vVissouther, 107 sl. 
SS. OO aS Ctea bw 2 ie la eCqalaser a Dow: 
v. Memphis, etc., R. Co., 20 Fed. 260 
[see Memphis, etc., R. Co. v. Dow, 120 
U S2287),) 0 SCt) 48/2, 730 En ced. 595i: 
New York Trust Co. v. Detroit, etc., R. 
Co., 251 Fed. 514, 163 CCA 508; Texas 
Co. v. International, etc., R. Co., 237 
Fed. 921, 150 CCA 571 [certiorari den 
243 U.S. 647 mem, 648 mem, 37 SCt 475 
mem, 61 L. ed. 945 mem]; Farmers’, 
etc., Bank v. Philadelphia, ete., R. Co., 
7 Wed. 377, 14 Phila. 456; Turner v. In- 
dianapolis, etc., R. Co., 24 F. Cas. No. 
14,258, 8 Biss. 315. 


In'd.—Citizens’ Trust Co. v. National 
Equipment, etc., Co., 178 Ind. 167, 98 
NE 865, 41 LRANS 645. 


Md.—Homer vy. Baltimore Refriger- 
ating; ete. Co... 117 Mads 411), ga Aei76: 


Minn.—Manchester Locomotive 
Works v. Truesdale, 44 Minn. 115, 46 
NW 301, 9 LRA 140. 


Or.—Barnum v. Southern Oregon 
Tract. Co., 100 Or. 652, 195 P 580, 197 
F 269, 198 P 520. 


Wash.—Bellingham Bay Impr. Co. 
v. Fairhaven, etc., R. Co., 17 Wash. 
371, 49.P 514. 


[a] Illustrations.—(1) Rails re- 
duired by a railroad company. South- 
ern R. Co, v. Carnegie Steel Co., 176 
U.S. 257, 20 SCt 347, 44 L. ed. 458 [aff 
76 Fed. 492, 22 CCA 289]. Compare 
Galveston, ete., R. Co. v. Cowdrey, 11 
Wall. (U. S.) 459, 20 L. ed. 199 (lien 
of mortgage covering after-acquired 
property is superior to a claim of a 
person who furnished tiie rails). (2) 


of a preference in respect of the corpus has been ree- 
So under the general rule that to entitle 


Rails used to repair other roads under 
the mortgagor company’s control and 
in its possession, whose preservation 
in a proper condition was vital to its 
successful operation. Southern R. Co. 
v. Carnegie Steel Co., supra. (3) Rail- 
road ties essential to the replacement 
of ties decayed. Gregg v. Mercantile 
Trust Co., 109 Fed. 220, 48 CCA 318, 
(4) Coal furnished to a railroad com- 
pany. Burnham y. Bowen, 111 U.S. 
T16,.4° SCt 675, 28 DL. eds 596; Bir= 
mingham Trust, etc., Co. vy. Atlanta, 
etc., R. Co., 300 Fed. 173; Missouri, 
ete., RCo. v. City Truast Co., 209 Hed. 
45, 126°CCA 187; Clark y. Central R., 
etc., Co., 66 Fed. 803, 14 CCA 112 [aff 
170 Ws OSs. 855, 1S ISCt" 650 42" Lev ea: 
1068]. (5) Coal furnished to a refrig- 
erating and heating company. Homer 
v. Baltimore Refrigerating, etc., Co., 
117 Md. 411, 84 A 176. (6) Electric 
current for light and power furnished 
for the operation of a railroad. Bar- 
num vy. Southern Oregon Tract. Co., 
Ok 652, 195 P eb80; LIT 26 Oks 
P 520. 


3. See supra § 456. 


4. Gregg v. Metropolitan Trust Co., 
LOR VUS Saks 3.4 25 SCE siiha aoe eed. 
717; Bankers’ Trust Co. v. Wabash- 
Pittsburgh Terminal R. Co., 286 Fed. 
961 [certiorari den 255 U. S. 568 mem, 
41 SCt 322 mem, 65 L. ed. 790 mem]; 
Martin Metal Mfg. Co. v.. U. S., ete., 
Trust Co., 225°Fed. 961, 141° CCA 85; 
Moore v. Donahoo, 217 Fed. 177, 133 
CCA 171, 5 ALR 675 [certiorari den 
235 U. S. 706 mem, 35 SCt 283 mem, 59 
L. ed. 434 mem]; Carbon Fuel Co. v. 
Chicago, ete, RR. ‘Co... 202) Medve ime; 
120 CCA 460; St. Louis Union Trust 
Co. v. Wabash, etc., R. Co., 334 Ill. 147, 
165 NE 632 [rev 244 Ill. A. 422]. See 
Hunt v. Memphis Gaslight Co., 95 
Tenn. 136, 144, 31 SW 1006 (no pref- 
erence in respect of supplies furnished 
toa gas company). And see cases su- 
pra § 456 note 10. 


[a] Mlustrations.—(1) Journal 
bearings furnished to a railroad com- 
pany. Carbon Fuel Co. v. Chicago, 
ete., R. Co:, 202 Keds 172, 120 GCA 460% 
(2) Ties used by receivers to main- 
tain and preserve the railroad. Gregg 
v. Metropolitan Trust Co., 197 U. S. 
183, 25 SCt 415, 49 L. ed. 717. (3) Coal 
furnished to, and used by a railroad 
COMPAM Vs, weUsems, MOLC. Er ust = Oona 
Beaty, 240 Fed. 592, 153 CCA 396 [reh 
den 243 Fed. 544]; Carbon Fuel Co. v. 
Chicago, ete., R.. Co., supra. 

5.0 U., S.,) ete!, / Trust ‘Co. v. Beatty, 
240 Fed. 592, 153 CCA 396 [reh den 
243 Fed. 544]; Bellingham Bay Impr. 
Co. v. Fairhaven, etc., R. Co., 17 Wash. 
371, 49 P 514. See Miltenberger y. 
Logansport, etc., R. Co., 106 U. S. 286, 
1 SCt 140, 27 L. ed. 117 (where cer- 
tain claims were allowed; but in 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 467] 


the creditor to a preference he must not have con- 
tracted alone on the general credit of the mortgagor,® 
a preference for a supply claim has been denied.? In 
some jurisdictions the preference of claims for sup- 
plies and equipment furnished to a railroad company 
has been denied on the theory that such claims are 
not within the terms of the statute regulating liens.® 


Rolling stock. Claims for the rental or purchase 
price of rolling stock furnished to a railroad have 
been denied priority over mortgage liens in respect of 
income? or of the corpus of the mortgaged property,?° 
on the ground that there was nothing to show that 
the acquisition of the rolling stock was reasonably 
necessary to the usual operation of the railroad,?! 
or on the ground that claimant had relied on the gen- 
eral credit of the mortgagor.1*’ In some cases, how- 
ever, the view has been taken that the rental of nec- 
essary rolling stock,!* or payment for cars furnished 
by other companies and destroyed in the operation 
of the mortgaged railroad,'* is an operation expense 
which is entitled to priority. 

Advertising matter and stationery. While it has 
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stationery are not entitled to a preference as an op- 
erating expense,!® and the allowance of a preference 
for a claim for advertising matter furnished to the 
railroad company prier to the appointment of a re- 
ceiver has been denied on the ground that it was not 
a material or supply used in the operation of the 
railroad,!® a claim for printing tickets has been giv- 
en a preference,+* and it has been held that claims 
for advertising contracted by a committee for bond- 
holders while in control of the operation of the road 
are operating expenses and entitled to priority . as 
such,+® even in respect of the corpus.?® 


‘As against general creditors without special equity. 
As between persons claiming as current operation 
expense claimants and other general creditors it is 
necessary that supplies should be of such a quan- 
tity and to be paid for at such a time as to indicate 
that they are necessary for current operation?® and 
are to be met out of current earnings.?! <A claim for 
supplies which meets these requirements is entitled 
to preference?” out of current earnings”?* or unmort- 
gaged assets.7* 


Private business. 


been intimated that claims for printed matter and | 


Gregg v. Metropolitan Trust Co., 197 
Ur sss, 2525 Ct, 4155 49) En eds 775 1t 
was said that it would seem from St. 
Louis, ete., R. Co. v. Cleveland, etce., 
RCO ab Ware OOo Seu 1OLL silly. 
ed. 832, that in Miltenberger v. Lo- 
gansport, etc., R. Co., supra, there was 
a diversion of earnings); New York 
DRUStECO-nwNew Detroit, ete: Re Cos 251 
Fed. 514, 163 CCA 508. But see cases 
supra § 456 as to limitations on allow- 
ance of preference as to corpus. 


fa] Illustrations.—(1) Rail joints 
and track bolts. Lee v. Pennsylvania 
Tract. Co., 105 Fed. 405. (2) Cable 
used in the operation of a street rail- 
road. New York Guaranty, etc., Co. v. 
Tacoma R., etc., Co., 83 Fed. 365, 27 
CCA 550. (2) Coal used by receivers. 
U.S., ete., Trust Co. v. Beaty, 240 Fed. 
592, 153 CCA 396 [reh den 243 Fed. 
544, 156 CCA 242]. 


6. See supra § 463. 


7. Bankers’ Trust Co. v. Wabash- 
Pittsburgh Terminal R. Co., 268 Fed. 
961 [certiorari den 255 U. S. 568 mem, 
41 SCt 322 mem, 65 L. ed. 790 mem]; 
City Trust Co. v. Sedalia Light, etc., 
Co., 195 Fed. 845. 


8. Massey v. Camden, etc., R: Co., 

N. J. Eq. 539, 80 A 557, AnnCas 
1912B 1246 rihiene a claim for elec- 
trical apparatus and supplies deliv- 
ered within six months prior to the 
receiver’s appointment was ‘denied). 


Effect of statute in general see su- 
pra § 449; infra § 481. 


9. Rodger Ballast Car Co. v. Oma- 
ha, etc., 'R. Co., 154 Fed. 629, 83 CCA 
403; Gregg v. Mercantile Trust Co., 
109 Fed. 220, 48 CCA 318; Rhode Is- 
land Locomotive Works v. Continental 
Trust Co., 108 Fed. 5, 47 CCA 147 [cer- 
tiorari den 187 U. S. 649 mem, 23 SCt 
847 mem, 47 L. ed. 348 mem]; Man- 
chester Locomotive Works v. Trues- 
dale, 44 Min. 115, 46 NW 301, 9 LRA 
140. See Grand Trunk R. Co. v. Cen- 
tral Vermont R. Co., 90 Fed. 163 (claim 
of preference denied). 


fa] Pullman cars.—The mileage 
due under a contract for the use of 
Pullman cars is not distinguishable 
from car rentals and cannot be made 
a preferred claim on the appointment 
of a receiver for the railroad company. 
Pullman’s Palace-Car Co. v. American 
L. & T. Co., 84 Fed. 18, 28 CCA 263. 


[b] Rent not due when receivers 
appointed.—The fact that by _ the 
terms of a lease of cars to a railroad 
company a portion of the rent was not 


due when receivers for the company 
were appointed does not give a claim 
for that portion of the rent a prefer- 
ence over a mortgage on the road 
recorded before the making of the 
lease. Mather Humane Stock Transp. 
oy v. Anderson, 76 Fed. 164, 22 CCA 

10. Rodger Ballast Car Co. v. Oma- 
ha, etc., R. Co., 154 Fed. 629, 83 CCA 
403; Fordyce v. Omaha, etc., R. Co., 
145 Fed. 544. 


11. Rodger Ballast Car Co. v. Oma- 
ha, ete., R. Co., 154 Wed. 629, 83 CCA 
403; Gregg vy. Mercantile Trust Co., 
109 Fed. 220, 48 CCA 318; Rhode Is- 
land Locomotive Works v. Continental 
Trust Co., 108 Fed. 5, 47 CCA 147 [cer- 
tiorari den 187 U. S. 649 mem, 23 SCt 
847 mem, 47 L. ed. 348 mem]. 


12. Thomas v. Western Car Co., 149 
U. S. 95, 13 SCt 824,37 L. ed. 663 [rev 
36 Fed. 808]. 


13. _St~ Louis, ete., R. Co. v. O’Hara, 
177 Ill. 525, 52 NE 734, 53 NE 118 [aff 
75 Ill. A. 496]. But see St. Louis Un- 
ion Trust Co. v. Wabash, etc., R. Co., 
334 Ill. 147, 165 NE 632 [rev 244 I1l. 
A. 422] (where certain claims of pref- 
erences were denied). 


14. Grand Trunk R. Co. v. Central 
Vermont R. Co., 88 Fed. 636. 


15. VanFrank v. St. Louis, etc., R. 
Co., 89 Mo. A. 489 (where, however, 
it was not shown that there were sur- 
plus earnings or that there had been a 
diversion). 

16. Central Trust Co. v. East Ten- 
nessee, etc., R. Co., 80 Fed. 624, 26 CCA 
30. 

17. Maryland Steel Co. v. Gettys- 
burg Electric R. Co., 99 Fed. 150. 


18. Queen Anne’s Ferry, etc., Co. V. 
Queen Anne’s R. Co., 148 Fed. 41 [aft 
162 Fed. 828, 89 CCA 536 (certiorari 
den 212 U. 8. 574 mem, 29 SCt 683 
mem, 53 L. ed. 657 mem) ]. 


19. Queen Anne’s Ferry, etc., Co. v. 
Queen Anne’s R. Co., supra. 


20. Pennsylvania Steel Co. v. New 
York City R. Co., 216 Fed. 458, 132 
CCA 518 [mod on other grounds 208 
Fed. 168, and certiorari den sub nom. 
Benner v. New York City R. Co.. 238 
U. S. 632 mem, 35 SCt 794 mem, 59 L. 
ed. 1498 mem]. 

[a] Method of determination ap- 
proved.—Preference was allowed (1) 
if the material ordered was shown by 
the requisition, and by its quantity 
and nature, and by the department of 


In a jurisdiction in which the 


the railway company for which it 
was intended, to be of an operation 
character, and was charged by the 
railroad company to operation (Penn- 
sylvania Steel Co. v. New York City 
R. Co., 229 Fed. 465); (2) if the ma- 
terial ordered was of an operation 
character, and was placed in general 
stores, or delivered to the engineer of 
maintenance of way or other operat- 
ing head, and was not charged to con- 
struction stores (Pennsylvania Steel 
Co. v. New York City R. Co., supra); 
(3) where, although charged to con- 
struction stores, it was in quantity 
and character adapted to purposes of 
operation, and actually used for such 
purposes (Pennsylvania Steel Co. v. 
New York City R. Co., supra). (4) 
The mere fact that material ordered 
was on the blank of another company 
which had leased its lines to the com- 
pany in respect of whose assets the 
preference was asserted was regarded 
as immaterial under the peculiar re- 
lations between the two companies. 
Pennsylvania Steel Co. v. New York 
City R. Co., supra. 

21. Pennsylvania Steel Co. v. New 
York City, R. Co., 216 Bed. 458, 132 
CCA 518 [mod on other grounds 208 
Fed. 168, and certiorari den sub nom. 
Benner v. New York City R. Co., 238 
U. S. 689 mem, 35 SCt 744 mem, 59 L. 
ed. 1498 mem]. 


22. Pennsylvania Steel Co. v. New 
York City R. Co., supra. 


[a] Illustrations.—(1) Coal fur- 
nished to street railroad company. 
Pennsylvania Steel Co. v. New York 
City R. Co., 216 Med. 458 [mod on 
other grounds 208 Fed. 168, and certi- 
orari den sub nom. Benner v. New 
York City R. Co., 238 U. S: 632 mem, 
35 SCt 794 mem, 59 L. ed. 1498 mem]. 
(2) Tools, machines, and materials 
furnished a street railroad, subject to 
destruction by use, and required for 
continuous operation. Pennsylvania 
Steel Co. v. New York City R. Co., 229 
Fed. 465. 


23. Pennsylvania Steel Co. v. New 
Work City R. Cos 216) Bed. 458 yelaz 
CCA 518 [mod on other grounds 208 
Fed. 168, and certiorari den sub nom. 
Benner v. New York City R. Co., 238 
U. S. 632 mem, 35 SCt 794 mem, 59 
L. ed. 1498 mem]; Houston First Nat. 
Bank v. Campbell, (Tex. Civ. A.) 193 
SW 197 (earnings accrued before re- 
ceivership, but collected by receiver). 

24 Pennsylvania Steel Co. v. New 
York City R. Co., 216 Fed. 458 [mod 
on other grounds 208 Fed. 168, and 
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equitable rule as to preference of current operating 
expense claims is applied, to some extent at least, in 
the ease of corporations carrying on a private busi- 
ness,2° it has been held that a claim for feed for oxen 
delivered to a private corporation before it was 
placed in the hands of a receiver is not entitled to 
preference over other unsecured claims on the ground 
that the feed was for animals used by the corporation 
in its business and that the feed was necessary for 
the animals.2® It has been held that a claimant for 
the price of goods delivered to a private corporation 
prior to the appointment of a receiver is not entitled 
to a preference where no concealment or fraud ap- 
pears.”* 

[§ 468] cc. Labor or Services**—(aa) In Gen- 
eral. Ordinarily claims for wages or salaries of 
employees meet the requirements of the above gen- 
eral rules as to what constitutes the consideration for, 
or basis of, a claim or debt entitled to a preference 
over mortgage debts,2® and so may be allowed a pref- 
erence®® in respect of income.*! Under the general 
rule, however,*” ordinarily this priority does not ex- 


tend to the corpus of the mortgaged property in the » 


absence of a diversion of income.®® 


Effect of provision in order of appointment. As 
certiorari den sub nom. Benner v. New 
York City R. Co., 238 U. S! 632 mem, 
35 SCt 794 mom, 59 L. ed. 1498 mem]. 


25. See supra § 451. 


{a] In Porto Rico (1) the rule per- 
mitting priorities as to material fur- 
nished has been recognized or applied 


608; 
P 269, 198 P 520; 
813; 


RECEIVERS 


Co. v. Vicksburg, ete., R. Co., 33 Fed. 
778; Douglass v. Cline, 12 Bush (Ky.) | 685. 
Southern Oregon 
Tracts Co.,.100 Or? 652,-195. P5807 
Central Trust Co. v. 
Utah Cent. R. Co., 16 Utah 12, 50 P 
Litzenberger v. Jarvis-Conklin 


Barnum v. 


Trust Cons Utah 15,.28 Bi site 
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bearing on the question of priority over the mort- 
gage debt, an order appointing a receiver and pro- 
viding for the payment of all wages due employees 
for services rendered within a limited time thereto- 
fore means regular employees, employed generally, 
and not for a particular act.** 


As against prior judgment creditors of a railroad 
company the propriety of allowing to wage claimants 
a preference as to the corpus of the railroad property 
has been recognized.?° 


As against other unsecured or general creditors 
one who has rendered service to the insolvent may 
be entitled to priority as a result of such unsecured 
creditors’ approval of the contract of employment.*°® 


Private business. As against general creditors an 
equitable priority in favor of wage claimants has 
been recognized even though the business was not a 
quasi-public one.?7 Moreover, in jurisdictions in 
which the equitable preference of current operation 
claims over a mortgage has been applied in the case of 
a receivership for a corporation conducting a private 
business,°® a preference to wage or labor claims over 
a mortgage debt,?® and also over the claims of other 
general or unsecured creditors,*? may be allowed in 


Pournell, 76 Fla. 395, 80 S 54, 5 ALR 


36. Baber v. U.S. Light, etc., Corp., 
(Tex. Civ. A.) 289 SW 723. 


[a] Quality of service rendered 
and dissatisfaction of parties.—(1) 


But | Under the contract 


in question the. 


in the case of a receivership for a 
sugar central as against the mort- 
gagee (Welch v. Central San Cristobal, 
Inc., 8 Porto Rico Fed. 241; Berwind- 
White Coal Min. Co. v. Borinquen Su- 
gar Co., 6 Porto Rico Fed. 567), (2) 
and general creditors not entitled to 
protection as current operation ex- 
pense claimants (Welch v. Central San 
Cristobal, Inc., supra). (3) As against 
the mortgagee the proceeds of the 
mortgaged property are subject to the 
priority where there has been a diver- 
sion for the benefit of the mortgagee. 
Berwind-White Coal Min. Co. v. Bor- 
inquen Sugar Co., supra. See Welch 
v. Central San Cristobal, Inc., supra 
(where the question as to priority in 
the absence of a diversion was re- 
served). 


26. George v. Pigford, 97 Miss. 332, 
52 8 796. 


27. Johnston v. Emerson Phono- 
graph Co., 278 Fed. 179; Hyman vy. 
Trow Directory Printing, etc., Co., 261 
Fed. 991. Compare Gautier v. Doug- 
las Mfg. Co., 9 NYSt 310 (persons who 
supplied material for the conduct of 
the business of a corporation were 
entitled to be paid for the goods fur- 
nished before the property represent- 
ed by the enterprise in question was 
applied to the payment of debts which 
did not arise from the prosecution of 
the business).: 


28. Original construction and per- 
manent improvements see infra § 472. 


Repairs and maintenance see infra 


§ 471 
29. See supra § 466. 


30. Union Trust Co. v. Illinois Mid- 
land R. Co., 117 U. S. 434, 6 SCt 809, 
29) leaned moG3; Union “Trust (Co, iv: 
NOUCNEE MLO eS OOl, 2 St 295, 27 
L. ed. 488; Maryland Steel Co. vy. 
Gettysburg Electric R. Co., 99 Fed. 
150; Grand Trunk R. Co. v. Central 
Vermont R. Co., 88 Fed. 636; Atlantic 
Trust Co. v. Woodbridge Canal, etc., 
Co., 86 Fed. 975; Farmers’ L. & T., 


see Skiddy v. Atlantic, etc., R. Co., 22 
EF. Cas. “No. 123922, 3 .Hughes /320 
(where preference in respect of claims 
of some employees was refused). 
Compare Pennsylvania Finance Co. v. 
Charleston, ete., R. Co., 49 Fed. 693, 
694 (“This is not a right vested in the 
employees, or an equity administered 
in their favor. It is a personal protec- 
nee them by the court ex gra- 
Lan) 

31. Texas Co. v. International, etc., 
R. Co., 237 Fed. 921, 150 CCA 571 [cer- 
tiorari den 243 U. S. 647 mem, 648 
mem, 37 SCt 475 mem, 61 L. ed. 945 
mem]; Dow v. Memphis, ete., R. Co., 
20 Fed. 260 [see Memphis, etc., R. Co. 
v. Dow, 120 U. S. 287, 7 SCt 482, 30 L. 
ed. 595]; Turner v. Indianapolis, etce., 
RR, Cos 024 B.. Cas. No, 14,2585.8) Biss. 
aye Douglass v. Cline, 12 Bush (Ky.) 


[a] Share of wages of flagman.— 
The priority of a claim of a railroad 
company against another railroad 
company for the latter’s share of the 
wages of a flagman has been allowed. 
Missouri, etc., R. Co. v. City Trust Co., 
209 Fed. 45,126 CCA 187. Contra City 
Trust Co. v. Sedalia Light, etc., Co., 
195 Fed. 845. 


32. See supra § 456. 


33. St. Louis Union Trust Co. v. 
Wabash, etc., R. Co., 334 Ill. 147, 165 
NE 682 [rev 244 Ill. A. 422]. See Met- 
ropolitan Trust Co. v. Tonawanda Val- 
ley,) ete. Rs Co. 103 N.Y. 245, 8 NB 
488 (where the payment of certain 
claims was denied); and cases supra 
§ 456 note 10. 


Compare Union Trust Co. y. Il- 
linois Midland R. Co., 117 U. S. 434, 6 
SCt 809, 29 L. ed. 963 (where certain 
labor claims were allowed). °* 


34. Louisville, ete., R. Co. v. Wil- 
son, 138. Ul SS: 50L) 14ASCta40bs S4im: 
ed. 1023; Pennsylvania Finance Co. vy. 
Charleston, etc., R. Co., 52 Fed. 526. 


35. Florida Constr., etc. Co. v. 


employee’s right to priority did not 
depend on the success of his financial 
management of the corporation. Ba- 
ber v. U. S. Light, etc., Corp., (Tex. 
Cive A.) (289. SW 723.) ¢2)8 The-fact 
that one of the approving creditors 
became dissatisfied with the em- 
ployee’s conduct of the financial af- 
fairs of the corporation was imma- 
terial in so far as the employee’s right 
to priority was concerned; he was not 
required to surrender the contract at 
the request of one of the parties to 
the agreement. Baber v. U. S. Light, 
ete., Corp., supra. 


[b] Extent of priority and funds 
or property subject to priority.—(1) 
Compensation of one employed to han- 
dle the finances of a corporation was 
not restricted to satisfaction out of 
earnings as between the parties. Ba- 
berby.. U. Soflight, ete. Corp.) Chex, 
Civ. A.) 289 SW 723. (2) Where the 
amount of the compensation was not 
fixed by the contract, the employer 
was entitled to priority to the extent 
of a reasonable compensation. Baber 
v. U. S. Light, etc., Corp., supra. 


[c]. Even if right to claim priority 
was based on estoppel, it was held 
that the facts sufficient to show es- 
toppel appeared. Baber v. U.S. Light, 
etc., Corp., (Tex. Civ. A.) 289 SW 723. 


87. Dickinson v. Saunders, 129 Fed. 
16, 63 CCA 666 (decree appointing re- 
ceiver and directing him to pay “sums 
due to employees” construed to in- 
clude claims involved). 


38. See supra § 451. 


39. Drennen v. Mercantile Trust, 
etc., Co., 115 Ala. 592,:28 S 164, 67 Am 
SR_72, 39 LRA 623; L’Hote yv. Boyet, 
85 Miss..636, 38 S 1, 3 AnnCas 705. 


40. L’Hote v. Boyet, supra. See 
George v. Pigford, 97 Miss. 332, 52 S 
796 (where the court declined to ex- 
tend the doctrine beyond the claims of 
laborers); Akron Iron Co. v. William 
N. Whitely Co., 11 Oh. Dec. (Reprint) 
192, 25 CincLBul 203 (where, however, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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respect of income,*! or even, according to some cases, 
in respect of the corpus of the mortgaged property.4? 
In other jurisdictions, however, in the absence of 
statute, labor claims are not entitled to a preference 
over a mortgage debt.** 


[§ 469] (bb) Administrative Officer. The claim 
of the president of the insolvent corporation for un- 
paid salary before the appointment of a receiver is 
not one which is entitled to be preferred to that of 
mortgage creditors, where, if there were any diver- 
sion, the president himself was responsible for it.*4 
The secretary of a railroad company has been de- 
nied a preference over the mortgagee or bondholders 
in respect of the corpus of the mortgaged property 
where there was no diversion.*® 


[§ 470] (cc) Attorney. Whether or not a claim 
for attorney or counsel fees may be allowed a pref- 
erence over the mortgage debt as an operating ex- 
pense depends largely on the nature of the services 
performed.*® Thus the preference has been granted 
in respect of the annual salary of an attorney of a 
railroad company, which fell due shortly before the 
receivership.** So, apparently, in some eases the 
propriety of a preference has been recognized where 
the services were beneficial to the mortgagee or bond- 
holders as such,*® but has been denied where such 
benefit is not shown.*® But there is authority for the 
view that the fact that the services resulted in benefit 
to the bondholders is not of itself sufficient to dis- 
place the len of the latter in favor of the claim of 
the attorney, where the bondholders were not par- 
ties to the contract of employment,®® and the fact 
that the services of counsel contributed to the pro- 
curement of the means for constructing the road is 
not sufficient to give priority over the mortgage.*! 
Where a railroad reorganization committee appoint- 
ed by bondholders used earnings in extending the 


the court apparently considered a 
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cial employment not directly benefi- 
cial to mortgagees.—Claims for legal 
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road, attorneys employed by such committee are en- 
titled to payment in a subsequent receivership pro- 
ceeding prior to distribution to bondholders, where 
the services of the attorney were necessary to keep 
the road a going concern, even though the committee 
had no power to create a lien prior to the lien of 
the bondholders.*? 


Effect of order as to payment. As bearing on the 
question as to priority over a mortgage debt under an 
order appointing a receiver and providing for the 
payment of wages due employees for services ren- 
dered within a limited time theretofore, it has been 
held that an attorney at law employed for a special 
purpose is not entitled to claim any benefit under the 
order.°? On the other hand, an attorney regularly 
employed has been allowed priority under an order 
authorizing the receiver to pay wages due to em- 
ployees at the date of the order of appointment,°* 
and also under an order providing for the payment 
of all amounts due to all “operators and employees,”®® 
in respect of income.®® An attorney employed in 
litigation has been held to be within the protection of 
an order directing the receiver to_pay all arrearages 
owing to laborers and employees for labor and serv- 
ices actually done in connection with the company’s 
railways.®* 

[§ 471] dd. Maintenance and Repairs.°* Claims 
for the repair and maintenance of railroads, which 
meet the requirements of the above general rules as 
to what constitutes a consideration or basis of a 
claim entitled to preference,°® and also the require- 
ments of other applicable rules,®° are regarded as 
claims for current operation expenses and as such 
entitled to priority over the mortgage debt®! in re- 
spect of income.°? Notwithstanding the general rule 
that current expense claims are not entitled to a 
preference in respect of the corpus of the mortgaged 


54. Pennsylvania Finance Co. v. 
Charleston, etc., R. Co., 52 Fed. 526 


statute and applied it by analogy). 


41. Drennen v. Mercantile Trust 
Co., 115 Ala. 592, 23 S 164, 67 AmSR 
72, 39 LRA 623. 


[a] In case of diversion, allowance 
out of corpus is proper. Drennen v. 
Mercantile Trust Co., 115 Ala. 592, 
23 S 164, 67 AmSR 72, 39 LRA 623. 


42. L’Hote v. Boyet, 85 Miss. 636, 
38 S 1, 3 AnnCas 705. 


43. Raht v. Attrill, 106 N. Y. 423, 
13 NE 282, 60 AmR 456, 20 AbbNCas 
26. And see cases supra § 451 note 56. 


44. Augusta Nat. Bank v. Carolina, 
etc., R. Co., 63 Fed. 25. See Addison v. 
Lewis, 75 Va. 701 (where, in-any 
event, claimant had waived his claim). 


45. Central Trust Co. v. Chatta- 
nooga, etc., R. Co., 69 Fed. 295. 


46. See cases infra notes 47-52. 


[a] For services rendered in con- 
nection with construction of railroad 
it seems that the preference may not 
be allowed. Pennsylvania Finance 
Co. v. Charleston, ete., R. Co., 52 Fed. 
526. Compare Bayliss v. Lafayette, 
etc., R. Co., 2 F. Cas. No. 1,141, 9 Biss. 
90 (services of attorney in obtaining 
right of way may be services in con- 
nection with operation, and claim may 
be entitled to preference). 


47. Blair v. St. Louis, etc., R. Co., 
23 Fed. 521. 


48. Louisville, etc., R. Co. v. Wil- 
son, 138 U. Si 501, 11 SCt 405; 34 L. 
ed. 1023. 

49. Louisville, etc., R. Co. v. Wil- 
son, supra. 


[a] Services rendered under spe- 


services rendered a railroad company 
in the ordinary course of its business 
under special employment which do 
not directly contribute in some way to 
the advantage of the mortgagees do 
not stand upon the same plane with 
the labor of operatives or the claims 
of those who furnish materials or sup- 
plies to maintain the road. Gregg v. 
Mercantile Trust Co., 109 Fed. 220, 48 
CCA 318. See Chadbourne v. Equita- 
ble Trust Co., 225 Fed. 981, 141 CCA 
103 (where, in referring to the claim 
for preference as a claim of laborers 
and other employees, the lower court, 
whose order in this regard was af- 
firmed, was of opinion that the claim 
was not entitled to priority over 
claims of bondholders). 


50. Pennsylvania Finance Co. v. 
Charleston, etc., R. Co., 52 Fed. 678. 


[a] Thus legal services rendered to 
a railroad company in maintaining be- 
fore the court the validity of munici- 
pal bonds are not of a character to 
take precedence of the company’s 
mortgage bonds. Pennsylvania: Fi- 
nance Co, v.: Charleston, etc., R. Co., 
52 Fed. 678. 


51. Pennsylvania Finance Co: v. 
Charleston, etc., R. Co., supra. 


52. Dolph v. Cincinnati, etc., R. Co., 
56 Ind. A. 137, 103 NE 13 (where, how- 
ever, it appeared that the committee 
had authority to charge the attorney’s 
claim as a preference on the corpus 
even in the absence of a diversion). 


58. Louisville, etc., R. Co. v. Wil- 


son, 138) U. 8. 501,11 SCt 405, 34-h. 
ed. 1023. 


(fixed salary). 


55. Seaboard Air Line R. Co. v. 
Continental Trust Co., 166 Fed. 597. 


{a] Salary not fixed.—The rule 
has been applied to the claim of a 
division counsel who was compelled 
to accept all business from the com- 
pany and who could not accept retain- 
ers against the company, although 
such counsel was compensated on a 
“fee system,” that is, a reasonable 
compensation for each and every mat- 
ter handled by him. Seaboard Air 
Line R. Co. v. Continental Trust Co., 
166 Fed. 597. 


56. Seaboard Air Line R. Co. v. 
Continental Trust Co., supra; Penn- 
Sylvania Finance Co. v. Charleston, 
ete.) Ra 'Co.,7 52) Meds 526. 


57. Gurney v. Atlantic, etc., R. Co., 
58 N. Y. 358 [rev 2 Thomps. &C. 446]. 
See Bayliss v. Lafayette, etc., R. Co., 
2 F. Cas. No. 1,141, 9 Biss. CU. S.) 90 
(the term “labor,” as used in an or- 
der, construed to include a claim for 
legal services). 


58. Original construction and per- 
manent improvements see infra § 472. 


59. See supra § 466. 

60. See passim supra §§ 449-465. 

61. Guaranty Trust Co. v. Phila- 
delphia, ete., Tract. Co., 160 Fed. 761. 

62; ‘Missouri, ete: KR. ComivatCity- 
Trust Co., 209 Fed. 45, 126 CCA 187; 


Southern R. Co. v. Tillett, 76 Fed. 507, 
22 CCA, 3033) Douglass’ v. Cline? 12 
Bush (Ky.) 608; Manchester Locomo- 
tive Works v. Truesdale, 44 Minn. 115, 
46 NW 301, 9 LRA 140. 
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property where there has been no diversion of income 
applicable to such elaims,®* there are some cases In 
which apparently the propriety of such a preference 
for claims for repairs has been reecognized.°* A pref- 
erence for claims for materials furnished and erection 
work performed in the repair of a bridge for a street 
railroad company has been denied in so far as the 
work was voluntarily assumed by the company with. 
out any necessity therefor.°® 


As against claims of other general or unsecured 
creditors claims for supplies for repair and upkeep 
of a building used in connection with the operation 
of a street railroad may be given preference.®® 


Private business. The cost of maintaining a spur 
track to a mine leased to an insolvent lessee is not 
entitled to priority over the lessor’s hen for royal- 
ties on the distribution of the proceeds of a receiv- 
er’s sale, where it is not shown that the work was 
necessary for the maintenance of the leased mine.®’ 


In England, where a statute makes the interest on 
debenture stock a first charge on gross earnings, it 
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seems that there is no preference for claims for main- 
tenance arising prior to the receivership.°* 


[§ 472] ee. Original Construction and Permanent 
Improvements and Equipment. The rule permitting 
a preference of current operation expense claims over 
mortgage debts does not ordinarily apply to debts for 
the original construction of railroads®® or of the 
plants of other public or quasi-public corporations,’° 
and such rule does not authorize the preference of 
such claims in respect either of income’? or of the 
corpus of the mortgaged property.’” Moreover, the 
rule permitting a preference over the mortgage debt 
does not extend to claims for the permanent improve- 
ment of railroads’® or of the plant of other public 
or quasi-public corporations,’* in respect either of 
income’® or of the corpus of the mortgaged prop- 
erty.7®° Soa preference over mortgage debts is ordi- 
narily denied to claims for extensions or additions 
to the plant or line of the mortgagor,’* in respect 
of income.’® The view has been expressed, however, 
that there may be construction claims which appeal 
as strongly to the conscience of a court of equity as 


63. See supra § 456. 

64. Whitaker v. Wabash, etc., R. 
Co., 206 Ill. A. 116. See Miltenberger 
v. Logansport R. Co., 106 U. S. 286, 1 
SCt 140, 27 L. ed. 117 (where certain 
claims were allowed, but in Gregg v. 
Metropolitan Trust Co., 197 U. S. 183, 
25 SCt 415, 49 L. ed. 717, it was said 
that it would seem from St. Louis, 
etc., R. Co. v. Cleveland, etc., R. Co., 
125 U. S. 658, 8 SCt 1011, 31 L. ed. 832, 
that in Miltenberger v. Logansport, 
etc., R. Co., supra, there was a diver- 
sion of earnings). But see St. Lou- 
is Union Trust Co. v. Wabash, etc., R. 
Co., 334 Ill. 147, 165 NE 632 [rev 244 
Ill. 422] (where certain claims of pref- 
erence were denied). 


65. Guaranty Trust Co. v. Phila- 
delphia, ete., Tract. Co., 160 Fed. 761. 


66. Pennsylvania Steel Co. v. New 
York City R. Co., 229 Fed. 465. 


67. Montgomery Coal Corp. v. Al- 
lais,; 223° Ky, 10%7,.2°SW (2d) 180. 


68. Proffitt v. Wye Valley R. Co., 
64 LoD. Rep. N. S. 669. 


69. U. S.—Lackawanna Iron, etc., 
Conve cHarmers’ (L. & I (Co. 176 Us 8: 
298, 20 SCt 363, 44 L. ed. 475 [aff 79 
Fed. 202, 24 CCA 487]; Toledo, etc., 
RaComy.. Hamilton, 134.0. S! 296, 10 
SCt 546, 33 L. ed. 905; Porter v. Pitts- 
burg Bessemer Steel Co., 120 U.S. 649, 
7 SCt 741, 30 L. ed. 830, 122 U. S. 267, 
7 SCt 1206, 30 L. ed. 1210; Fordyce v. 
Omaha, ete., R. Co., 145 Fed. 544; 
Niles Tool Works Co. v. Louisville, 
-ete., R. Co., 112 Fed. 561, 50 CCA 390; 
St. Louis Merchants’ Bridge Termi- 
Hal Eicon Vv. Continental Trust. Co, 
111 Fed. 669, 49 CCA 529; Rhode Is- 
land Locomotive Works v. Continen- 
tal Prust Co., 108 Wed: 5, 47 CCA. 147 
[certiorari den 187 U. 8. 649 mem, 238 
SCt 847 mem, 47 L. ed. 348 mem]; Lee 
v. Pennsylvania Traction Co., 105 Fed. 
405; Houston First Nat. Bank v. 
Ewing, 103 Fed. 168, 43 CCA 150 [cer- 
tiorari den 179 U. S. 686 mem, 21 SCt 
919 mem, 45 L. ed. 386 mem]; Farm- 
ers’ I. & DT. Co. v. Stuttgart, etc., R. 
Co., 92 Fed. 246; Farmers’ L. & T. Co. 
v. Cape Fear, etc., R. Co., 73 Fed. 712; 
Pennsylvania Finance Co. v. Charles- 
ton, etc., R. Co., 52 Fed. 678; Ameri- 
CAanmiaScu CO. Vis, Hast, ete, Rs Co. 
46 Fed. 101. See Pennsylvania Fi- 
nance Co. v. Charleston, etc., R. Co., 
52 Fed. 526. 


Ark.—Barstow v. Pine Dluff, etc., R. 
Co., 57 Ark. 334, 21 SW 652. 


Mich.—Ten Eyck v. Pontiac, etc., 


R. Co., 114 Mich. 494, 72 NW 362. 


Minn.—Manchester Locomotive 
Works vy. Truesdale, 44 Minn. 115, 46 
NW 301, 9 LRA 140. 


Tex.—Mcllhenny y. Binz, 80 Tex. 1, 
13 SW 655, 26 AmSR 705. See U. S., 
ete., Trust Co. v. Delaware Western 
Constri-Co, (Civ; VA.) la Sie 447, 
(claims of bondholders are entitled to 
priority over claims for construction). 


Va.—Addison v. Lewis, 75 Va. 701. 


See Rutherford v. Pennsylvania 
Midland R:) Co: 178) Pass 3035) Ang26 
(holding, however, that, where there 
is no manifest abuse of discretion on 
the part of the court in allowing such 
expenses, and the rights of the non- 
consenting parties are protected, the 
order will not be reversed). 


[a] Original construction.—The 
term “has a technical meaning. It is 
that construction of bridges, grades, 
culverts, rails, ties, docks, ete., that is 
necessary to be done before the road 
can be opened, or before they can be 
occupied or used, not such structures 
as are intended to replace old and 
wornout counterparts.” Cleveland, 
ete., R. Co. v. Knickerbocker Trust Co., 
86 Fed. 73, 76. 


[b] Claim for cutting down and 
clearing away timber for the road for 
its original construction cannot be 
given preference on foreclosure of a 
prior mortgage on the road. Barstow 
Vv. Pine Bluff; etc., R.Co., 57 Ark. 334) 
21 SW 652. 


70. Atlantic Trust Co. v. Wood- 
bridge Canal, etc., Co., 86 Fed. 975, 79 
Fed. 39. See Wood v. Guarantee Trust 
Coy 228) Urs. 416, 9) SCt 13a" 32m edt 
472 (where a preference was refused 
and the court questioned the applica- 
tion in any case, to other than rail- 
road companies, of the rule allowing 
a preference); California Safe-Depos- 
it, ete., Co. v. Yakima Inv. Co., 82 Fed. 
642 (where a preference was denied 
and the court did not pass on the 
question as to whether the equitable 
preference could be allowed in the re- 
ceivership proceeding for an irrigation 
company); Martin v. Blytheville Wa- 
ter, iCoveiloy eArk. 23053 LO Swe 10n9 
(where a preference was denied and 
the court reserved the question as to 
whether in any case the equitable 
preference could be allowed in a re- 
ceiver’s proceeding for a water com- 
pany). 


71. Lackawanna Iron, etc., Co. vy. 
Farmers’ L. & T. Co.; 176 U. S. 298, 20 


SCt 368, 44 L. ed. 475; Wood v. Guar- 
antee Trust, etc., Co., 128 U. S. 416, 9 
SCt 131, 32 L. ed. 472; Atlantic Trust 
Co. v. Woodbridge Canal, ete., Co., 86 
Fed. 975, 79 Fed. 39; Reyburn v. Con-' 
sumers’ Gas, etc., Co., 29 Fed. 561. 
And see cases supra notes 70, 71. 


72. Porter v. Pittsburg Bessemer 
Steel Go. 120 U.S. 649, 7 SCt 741, 30 
es ed: 830; 122 U. S..267, 7 SCE-1206, 
30 L. ed. 1210. See U. S., ete, Trust 
Co. v. Western Supply, etc., Co., (Tex. 
Civ. A.) 109 SW 377 (where preference 
in respect of certain claims was de- 
nied), and cases supra notes 70, 71. 


73. John A. Roebling’s Sons Co. v. 
Idaho R., etc., Co., 243 Fed. 527, 156 
CCA 225; Illinois Trust, etc., Bank v. 
Doud, 105 Fed. 123, 44 CCA 389, 52 
LRA 481. See Terre Haute, ete., R. 
Co. v. Harrison, 88 Fed. 913, 32 CCA 
130; Meyer v. Johnston, 53 Ala. 237 
(where certain claims were rejected); 
Powers v. Jourdan, 4 NYSt 839 (pref- 
erence denied to claim for permanent 
improvement of hotel property owned 
by a railroad company). 


74 ‘Farmers’ L. & T. Co. v. Ameri- 
can Waterworks Co., 107 Fed. 23. 


75. Farmers’ L. & T. Co. v. Ameri- 
can Waterworks Co., supra; Illinois 
Trust, etc., Bank v. Doud, 105 Fed. 
123, 44 CCA 389, 52 LRA 481; McCor- 
nack v. Salem R. Co., 34 Or. 5438, 56 P 
518, 1022. But see MeclIlhenny v. Binz, 
80 Tex. 1, 13 SW 655, 26 AmSR 705 
[writ of error dism 145 U. S. 641, 12 
SCt 982, 36 L. ed. 854] (claims for 
usual improvements in the operation, 
maintenance, and betterment of the 
railroad are entitled to priority in 
payment of the net. income while in 
the hands of the court). 


76. Farmers’ L. & T. Co. v. Ameri- 
can: Waterworks Co., 107 Fed. 23; Il- 
linois, etc., Bank v. Doud, 105 Fed. 123, 
44 CCA 389, 52 LRA 481. 


77. John A. Roebling’s Sons Co. v. 
Idaho R., etc., Co., 243 Fed. 527, 156 
CCA 225; Crane Co. v. Fidelity Trust 
Co., 238 Fed. 693, 151 CCA 543 feer- 
tiorari den 242 U. S. 658 mem, 37 SCt 
744 mem, 61 L. ed. 13875 mem]; Atlan- 
tic Trust Co. v. Woodbridge Canal, 
etc., Co., 86 Fed. 975. See Vane v. 
Newcombe, 132 'U. S. 220, 10 SCt 60, 30 
L. ed. 310 (equitable lien in respect of 
additions and extensions of telegraph 
line refused). 


78. John A. Roebling’s Sors Co. v. 
Idaho R., etc., Co., 243 Fed. 527, 156 
CCA 225. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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the debts which are commonly known as operating 
expenses ;’° and when mortgages are executed upon 
an unfinished railroad and they show upon their face 
that it was contemplated that the work of construc- 
tion should be prosecuted to completion, the new 
road should be considered “a useful improvement,” 
and if the road be put into the hands of a receiver 
before the work and materials are paid for the hold- 
ers of the claims for such work and materials should 
be paid from the net earnings of the road while un- 
der control of the court.6° So a claim for work 
in widening and deepening a canal for the purpose 
of obtaining power by water instead of by an old 
steam plant has been given a preference over a mort- 
gage, in respect of income.*? 


Replacements or reconstruction. There is author- 
ity for the view that the rule permitting a preference 
over mortgage debts may not be extended to claims 
for replacements or reconstruction,®? in respect el- 
ther of income** or of the corpus of the mortgaged 
premises. *+ 


Permanent equipment and machinery. The courts 
have denied a preference over mortgage debts to 
claims for new and permanent equipment and ma- 

79. Mcllhenny v. Binz, 80 Tex. 1, 13 


SW 655, 26 AmSR 705 [writ of error 


dism 145 U. S. 641 mem, 12 SCt 982, } same. 
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ly secured on the personal property, 
and rents, profits, and income of the 
Reyburn v. Consumers’ 
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chinery®® for the enlargement or extension of the 
plant or line,*® in respect of income.*? 


As against other general or unsecured claims. As 
between persons claiming a preference as current 
operation expense claimants of a street railroad com- 
pany and other general creditors, a preference has 
been denied to claims for expenses incurred in mak- 
ing structural changes in buildings of the company,*® 
to claims for supplies furnished for the restoration 
of property destroyed or damaged by fire,*® and to 
a claim of the city for paving.®° 

Private business. In Porto Rico it seems that in 
the case of a receivership for a sugar central the al- 
lowance of a preference for a claim for construction 
is not permissible.?+* 


[§ 473] ff. Traffic Balances or Agreements. 
Claims against a mortgagor railroad company grow- 
ing out of the exchange of business, or out of traffie 
arrangements involving shipments over several rail- 
roads, are usually regarded as meeting the require- 
ments of the above rules as to what constitutes a con- 
sideration for, or basis of, a preferred claim,®? and 
so entitled to priority over a mortgage debt,®® in re- 
spect of the income.®* So as an exception to the 
sets. Pennsylvania Steel Co. v. New 


York City R. Co., 216 Fed. 458 [mod 


Gas, | 208 Fed. 168 and certiorari den sub 


mem, 36 L. ed. 854 mem]. 


80. MclIlhenny vy. Binz, supra. 
81. Virginia Pass., etc., Co. v. Lane 
Bros: Co.) 145 hed. s5:1:3) 987 CCA 295 


[certiorari den 215 U. S. 610 mem, 30 
SCt 411 mem, 54 L. ed. 348 mem]. 


82. Lackawanna Iron, ete., Co. v. 
Harmers’ LD. & tT. Co, 176 U.S. 298, 
20 SCt 363, 44 L. ed. 475 [aff 79 Fed. 
eee TAN OCA TAs WGrane: Col va Ei= 
delity Trust Co., 238 Fed. 693 [certi- 
orari den 242 U. S. 658 mem, 37 SCt 
744.-mem, 61 L. ed. 18375 mem]. 


[a] Worn out equipment, when re- 
placed on extensive scale, ought not 
to be classified as repairs, but as re- 
construction. Crane Co. v. Fidelity 
Trust Co., 238 Fed. 693, 151 CCA 543 
[certiorari den 242 U. S. 658 mem, 37 
SCt 744 mem, 61 L. ed. 18375 mem]. 


83. Lackawanna Iron, etc., Co. v. 
Farmers’ L. & T. Co., 176 U. S. 298, 20 
SCt 363, 44 Ll. ed. 475. See Interna- 
tional Trust Co. v._T. B. Townsend 
Brick, etc., Co.,-95 Fed. 850, 859, 37 
CCA 396 (where it was not necessary 
for the court to decide whether a 
claim for the construction of a stone 
pier and abutments for a railroad 
drawbridge designed to replace an 
older bridge was of the class charge- 
able to surplus income of the receiv- 
ership). 


84. Maryland Steel Co. v. Gettys- 
burg Electric R. Co., 99 Fed. 150. 


[a] Debts created by electric 
street railroad company in rebuilding 
its power house, which had been de- 
stroyed by fire, do not constitute 
claims to which a court is authorized 
to give preference, in payment from 
the proceeds of the property of the 
company when sold under mortgage 
foreclosure, to the displacement of the 
lien of a prior mortgage covering all 
the property. Maryland Steel Co. v. 
Gettysburg Electric R. Co., 99 Fed. 
150. 


85. Reyburn v. Consumers’ Gas, 
ete., Co., 29 Fed, 561. 
{a]. Meters supplied to gas compa- 


ny before the appointment of a receiv- 
er were not operating supplies, but 
part of the plant, and are not there- 
fore to be paid for by the receiver in 
preference to mortgage bonds express- 
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etc., Co., 29 Bed. 561. 


[b] Repairs on new boilers not 
designed for immediate use, but in- 
tended ultimately to supplement the 
power at a railroad power and light 
plant were in no sense current expens- 
es of defendant, nor incidental to the 
ordinary operation of the plant, since 
they were designed for its extension 
and enlargement, and were thus in the 
nature of betterments looking toward 
a more adequate plant. Central Trust 
Co. v. Colorado R., etc., Co., 200 Fed. 
85. 


86. John A. Roebling’s Sons Co. v. 
Idaho R., ete¢.,Co., 243 Fed. 527, 156 
CCA 225; Crane Co. v. Fidelity Trust 
Co., 238 Fed. 693, 151 CCA 543 [certi- 
orari den 242-U. S. 658 mem, 37 SCt 


744 mem, 61 L. ed. 1375 mem]. 


87. John A. Roebling’s Sons Co. v. 
Idaho R., ete., Co., 243 Fed. 527, 156 
CCA 225; McCornack v. Salem R. Co., 


34 Or. 543, 56 P 518, 1022. 


{a] Heater, furnished to an elec- 
tric railroad company after a test 
showing that it would save a certain 
sum per month in fuel, was not nec- 
essary to keep the company in opera- 
tion, and the seller had no preferred 
claim for payment out of the receipts 
of the company after it went into the 
hands of a receiver; and the fact that 
such heater had already earned a sum 
equal to the agreed consideration, by 
effecting a saving in fuel, did not give 
the seller a preferred claim. McCor- 
nack v. Salem R. Co., 34 Or. 543, 56 P 
518, 1022. 


88. Pennsylvania Steel Co. v. New 
York City R. Co., 229 Fed. 465. 


89. Pennsylvania Steel Co. v. New 
York City R. Co., supra. 


90. Pennsylvania Steel Co. v. New 
York City R. Co., 216 Fed. 458, 132 
CCA 518 [mod 208 Fed. 168, and certi- 
orari den sub nom. Benner v. New 
York City R. Co., 238 U. S. 632 mem, 
35 SCt 794 mem, 59 L. ed. 1498 mem]. 


[a] Nature of claim.—The claim 
for paving was regarded as an invol- 
untary liability of the street railroad 
company for general preservation and 
not for daily maintenance and so not 
entitled to a preference over other 
general creditors, in unmortgaged as- 


nom. Benner v. New York City R. Co., 
238 U. S. 682 mem, 35 SCt 794 mem, 
59 L. ed. 1498 mem]. 


91. See cases infra this note. 


[a] Claims rejected.—(1) Compen- 
sation for procuring right of way. 
Welch v. Central San Cristobal, Inc., 
7 Porto Rico Fed. 370. (2) Substitu- 
tion of heavy rails for light rails. 
Welch v. Central San Cristobal, -7 
Porto Rico Fed. 195. 


92. See supra § 466. 


93. Farmers’ L. & T. Co. v. Vicks- 
burg, etc., R. Co., 33 Fed. 778; Meyer 
v. Johnson, 53 Ala. 237. But see Jes- 
sup v. Atlantic, etc., R.-Co., 13 F. Cas. 
Now 7,299 5 3 Woods 441 (claims for 
moneys received by an insolvent com- 
pany or through fares and freights 
are merely open accounts which stand 
on the same footing as other unse- 
cured debts). 


{a] Traffic balances, within the 
meaning of an‘order authorizing the 
payment, with resultant priority, of 
such balances (1) are the balances of 
money collected for the transporta- 
tion of passengers and freight. Chi- 
CASO, MCLG an CONGVias Ur SOU C a nLise 
Co., 225 Fed. 940, 141 CCA 64. (2) Bal- 
ances for car repairs, loss and dam- 
age claims, and overcharges are not 
traffic balances. Chicago, ete., R. Co. 
VU.) Cte, Lrusti Co, supra. 


94. St. Louis, etc., R. Co. v. Cleve- 
land) ietes. RCo, 125 U. S. 658, 8 SCt 
1011, 31 L. ed. 832; Monsarrat y. Mer- 
cantile Trust Co., 109 Fed. 30, 48 CCA 
328; Gregg v. Mercantile Trust Gory 
109 Fed. 220, 48 CCA 318; Pennsyl- 
vania Finance Co. v. Charleston, etc., 
R. Co., 62 Fed. 205, 10 CCA 323; Dow 
v. Memphis, etc., R. Co., 20 Fed. 260 
[see Memphis, etc., R. Co. v. Dow, 120 
U.S: 287, 7 -SCt 482,-30° Tved. 59515 
Shugart vy. Atlantic, ete., R. Co., 161 
Iowa 351, 1483 NW 90; Van Frank v. 
Missouri Pac. R. Co., 89 Mo. A. 460. 


[a] Claims for expenses incidental 
to exchange of freight (1) have been 
given priority.. Shugart v. Atlantic, 
ete., R. Co., 161 Iowa 351, 143 NW 90. 
(2) This has been applied to a claim 
for the mortgagor’s share of a loss 
and damage claim. Shugart v. Atlan-~ 
tic, etc., R. Co., supra. 
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general rule that current expense claims are not en- 
titled to share in the corpus of the mortgaged prop- 
erty in the absence of a diversion of earnings,”° the 
propriety of giving claims here discussed a prefer- 
ence in the corpus of the mortgaged property has 
apparently been recognized because of the importance 
of the receiver’s continuing business relations with 
claimant company;°® but a preference in respect of 
the corpus has been denied®* where payment of the 
claim by the receiver was not necessary for the pur- 
pose of keeping the mortgagor company a going con- 
cern or of preventing a loss at least as great as the 
amount of the payment.®* In some jurisdictions the 
priority of a claim for a traffic balance has been 
denied on the ground that it is not within the terms 
of the statutes regulating liens and priorities.°® 


Priority over mechanic’s lien. Where a claim 
based on a traffic balance is given priority over the 
mortgage debt, in respect of income, as hereinbefore 
indicated, such a claim is also entitled to priority 
over a mechanie’s lien which is subordinate to the 
mortgage.+ 

[§ 474] gg. Rental or Other Compensation for Use 
of Roads or Other Facilities. While the propriety 
of allowing a preference over a mortgage debt, to a 
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[§§ 473-474 


claim for the rental, or compensation for the use and 
occupation, of a railroad line or tracks,* and also of 
office space,* in respect of income,’ has been assert- 
ed or recognized, usually a claim against a railroad 
company for the rent, or compensation for the use 
of a railroad or tracks,® a bridge,’ terminal facili- 
ties,® or a street,® is not given a preference in respect 
either of income subject to the’mortgage’® or of the 
corpus of the mortgaged property,’? on the theory, 
sometimes advanced at least, that claimant looked 
to the personal credit of the mortgagor railroad com- 
pany and did not expect reimbursement from earn- 
ings.1? 

Preference of rental claimant over other general 
creditors. In the distribution of the assets of an 
insolvent street railroad company, claims for rentals 
of leased lines accruing prior to the receivership have 
been dented priority of payment over the claims of 
other general creditors.'* 


Private business. Where a receiver was appoint- 
ed for a tenant engaged in a private business, ac- 
cording to some eases, the claim for rent due at the 
time of the appointment is to be settled, on a distri- 
bution of the assets, proportionately with other cred- 
itors.1 But a claim for rent has been given pri- 


Pe i 8, Clee 


95. See supra § 456. 


96. See Miltenberger v. Logansport 
R. Co., 106 U. S. 286, 1 SCt 140, 27 L. 
ed. 117. But see Gregg v. Metropoli- 
tAane Priuste Oo LOT Wn Soul soe 2ouoet 
415, 49 L. ed. 717 (where it was said 
that it would seem from St. Louis, 
etc., R.-Co. v. Cleveland, etc., R. Co., 
125 U. S-658, 8 SCt 1011, 31 L. ed. 332, 
that in Miltenberger v. Logansport, 
ete., R. Co., supra, there was a diver- 
sion of earnings); Gregg v. Mercan- 
tile Trust Co., 109 Fed. 220, 48 CCA 
318 (where necessity for diversion 
was asserted). . 


[a] Rule criticized.—‘‘A thought- 
ful consideration of those cases and 
others which have followed them, and 
of the opinions in the later cases in 
the Supreme Court which have been 
cited, convinces that if claims of the 
nature of those allowed as preferen- 
tial in Miltenberger v. Logansport, 
Cleans CO. 106. Ul 8.9286, 308, 8125 1 
SCt 140, 27 L. ed. 117 were now 
presented, under objection of bond- 
holders under no estoppel, to the Su- 
preme Court, they would be denied 
preference over the claims of the 
bondholders in payment out of the cor- 
pus of the mortgaged property.” Chi- 
Gago,, ete. Ri Co. v..U..S., ete., Trust 
Co., 225 Fed. 940, 945, 114 CCA 64. 


[b] Where bondholders of insol- 
vent railroad were in possession of, 
and operating, railroad when traffic 
balances due another company were 
withheld and used for the improve- 
ment and betterment of the road, to 
. keep it in a fit and safe condition to 
be operated, a claim therefor against 
the receiver was entitled to a pref- 
erence over the mortgage debt, in re- 
spect of the corpus. Central Trust 
se v. Chicago, etc., R. Co., 232 Fed. 


97. St. Louis Union Trust Co. vy. 
Wabash; etc., R. Co., 334 Ill. 147, 165 
NE 632 [rev 244 Ill. A. 422]. 


SiC MiCasoO, sete... Co, ve U.9S., 
ete., Trust Co., 225 Fed. 940, 141 CCA 
64. See First Trust Co. v. Illinois 
@ent. Ra Co, .2522 Med..965, 164. CCA 
473 [rev in part 243 Fed. 450, and cer- 
tiorari den 249 U. S. 615 mem, 39 SCt 
390 mem, 63 L. ed. 803 mem] (assum- 
ing that the claim was entitled to be 
classed as an operating expense, there 
could be no preference in the absence 


of a diversion). 


99. Massey v. Camden, etc., R. Co., 
COON Hage 652,582 ANOLT: 


1. Shugart v. Atlantic, etc., R. Co., 
161 Iowa 351, 143 NW 90. 


§ re Rent of rolling stock see supra 

3. St. Louis, etc., R. Co. v. Cleve- 
land, ‘ete., R. Co., 125 U.S. 658, 8 SCt 
TOLL 3a sed: 832. 


4. Maryland Steel Co. v. Gettys- 
burg Electric R. Co., 99 Fed. 150. 


Se St. wouis; etc. Re COo.v. Oleve= 
Jand, ete, Ra Co-, W250. S21608,58esce 
1011, 31 L. ed. 832. 


6. American Brake Shoe, etc., Co. 
v. New York Rys. Co., 293 Fed. 612 
[mod on other grounds 293 Fed. 633]; 
Gregg v. Mercantile Trust Co., 109 
Fed. 220, 48 CCA 318; Louisville, etc., 
R. Co. v. Central Trust Co., 87 Fed. 
500, 31 CCA 89. 


7. Louisville Bridge Co. v. Chicago, 
etc., R. Cos 253 Fed. 631, 165 CCA. 267; 


8. St. Louis Merchants’ Bridge 
Terminal R. Co. v. Continental Trust 
Co., 111 Fed. 669, 49 CCA 529; Gregg 
v. Mercantile Trust Co., 109 Fed. 220, 
48 CCA 318. See Manhattan Trust Co. 
v. Trust Co. of North America, 107 
Fed. 328 [rev 102 Fed. 710, and certi- 
orari den 181 U. S. 622 mem, 21 SCt 
925 mem, 45 L. ed. 1032 mem] (where 
a claim for preference was denied on 
the ground that a former determina- 
tion was a bar to the proceeding). 


9. Denver v. Stenger, 295 Fed. 809. 


[a] Rental for use of street.—The 
claim of a city, under an agreement 
for the use of streets by a street rail- 
road company, for rental or operating 
charges in the nature of rental, is not 
entitled to priority over lien claim- 
ants. Denver v. Stenger, 295 Fed. 809. 


10. Louisville Bridge Co. v. Chi- 
cago, etc., R. Co., 253 Fed. 631; Gregg 
v. Mercantile Trust Co., 109 Fed. 220, 
48 CCA 318; Louisville, ete., R. Co. v. 
Central Trust Co., 87 Fed. 500, 31 
CCA 89; Central Trust Co. v. Char- 
lotte, etce:., R. Co., 65 Fed. 264. See 
New York, etc., R. Co. v. New York, 
ete., R. Co., 58 Fed. 268 (where a pref- 
erence was refused). 


[a] Diversion of general funds of 
lessee of street railways to the pay- 


ment of mortgage interest instead of 
rentals did not entitle the lessors to 
an equitable lien superior to the lien 
of the mortgagees. American Brake 
Shoe, etc., Co. v. New York R. Co., 293 
Fed. 612 [mod on other grounds 293 
Hed. 633]. 


11. St. Louis, etc., R. Co. v. Cleve- 
land, ete.;-R. Co., 125 U. S. 658, 8 SCt 
1011, 31 L. ed. 832. 


12. Louisville Bridge Co. v. Chi- 
ease,  ete., \R.., Co, 253 dred. 63i4 105 
Gregg v. Mercantile Trust 
Co., 109 Fed. 220, 48 CCA 318; Louis- 
ville, ete... R. -Co.;v. New York Cent: 
Trust Co., 87 Fed. 500, 31 CCA 89. 


[a] Claims for rental of terminal 
facilities accruing under perpetual 
lease which reserves to the lessor the 
right to terminate it and retake pos- 
session of the property with all its 
additions and improvements made 
thereon by the lessee, in case of de- 
fault in payment of rentals for thirty 
days, are not debts of the income en- 
titled to preference of payment over 
mortgage debts from the earnings of 
the road. Gregg v. Mercantile Trust 
Co., 109 Fed. 220, 48 CCA 818. 


Contracting on faith of current 
earnings or income in general see su- 
pra § 463. 

13. Pennsylvania Steel Co. v. New 
York City R. Co. 216 Fed. 458, 132 
CCA 518 [mod on other grounds 208 
Fed. 168, and certiorari den sub nom. 
Benner v. New York City R. Co., 238 
U. S. 6382 mem, 35 L. ed. 794 mem, 59 
L. ed. 1498 mem]. 


fa] Sharing equally with other 
general creditors.—It was held that 
the receiver of the lessor company 
was entitled to share equally with 
other general creditors with respect 
to claims for rent proved against the 
estate of the lessee, notwithstanding 
the lessor company after the lease 
practically controlled the lessee com- 
pany. Pennsylvania Steel Co. v. New 
York City R. Co., 216 Fed. 458, 132 
CCA 518 [mod on other grounds 208 
Fed. 168, and certiorari den sub nom. 
ena New pete City RiCos 238 

eS mem, 35 SCt 794 me 
L. ed. 1498 mem]. Sih ca 


7h Schwartz v, Cahill, 22 Nema 
4 4 3 atter of B 
Hdw. (N. Y.) 384. ers 


For later cases, developments and cnanges in the law see Annotations, same title and section number 
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ority in part’? and refused in part because of the 
lessor’s Joining with other interested persons in per- 
mitting the continuation of the business by the re- 
Geiver.?& 


[§ 475] hh. Loans and Advances. The mere fact 
that money loaned or advanced to a public or quasi- 
publie corporation is applied to the payment of op- 
erating expenses does not give the lender the status 
of an ‘operating expense claimant? within the rules 
above set forth,’® and in general claims for loans 
or advances are not allowed priority over mortgage 
debts,!® in respect either of income subject to the 
mortgage? or of the corpus of the mortgaged prop- 
erty,”? particularly where the advances amount mere- 
ly to a loan on the credit of the mortgagor company.?” 
So a loan or advance to be used for a substantial, ben- 
eficial, and necessary addition to the mortgaged prop- 
erty,?* or to pay an indebtedness of a railroad com- 
pany incurred for completing the construction of the 
railroad,?* is not entitled to priority over the mort- 
gage debt in respect either of income subject to the 
hen of the mortgage?® or of the corpus of the mort- 
gaged property.”°® 


[a] In Pennsylvania, prior to the| Va. 701. 


act-of July 17;-1919 (BP. L. p 1029; St. 
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See Blair v. St. Louis, etc., 
R. Co., 23 Fed. 521 (holding that one 
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Private business. As between persons who have 
made advances for carrying on a private enterprise 
or business the special equities may entitle one of 
them to priority. 2 


[§ 476] ii. Suretyship, Guaranty, and Indemnity. 
In some cases the claims of the sureties on bonds 
given by railroad companies in legal proceedings have 
been awarded priority over the mortgage debts,”* 
especially where the receiver has used earnings to 
increase the corpus of the estate.2® So where the 
surety entered into his obligation on a bond for the 
release of the property of the mortgagor at the re- 
quest of the trustee in the mortgage, the priority of 
the surety’s claim has been allowed.?® Where the 
priority is recognized, it has been held that it is not 
necessary for the surety first to pay the judgment 
before applying for relief. Where, however, a 
supersedeas bond is executed while the principal is 
apparently solvent and is not in default under the 
mortgage, the view usually taken is that such surety 
may not be allowed priority over those claiming un- 
der the mortgage,** in respect either of the income 


ufactured by a third person had been 
taken had each made advances against 


(1920] § 13698), where a tenant’s per- 
sonal property passed into the hands 
of a receiver, and was sold by him, on 
distribution of the proceeds the land- 
lord’s claim for rent was not entitled 
to preference over that of general 
creditors. Lifter v. Earle Co., 270 Pa. 
496, 113 A 665; Grayson v. Richard H. 
Aiman, Inc., 252 Pa. 461, 97 A 695. 


Lien of landlord for rent in general 
see Landlord and Tenant §§ 1408-1575. 


15. Andrews vy. Beigel, 26 Oh. Cir. 
Ct. N. S. 433. See Freeman vy. Craft, 
220 Ky. 15, 294 SW 822 (claim for roy- 
alties on coal mined is entitled to 
priority over mortgage debt). 

16. Andrews v. Beigel, 26 Oh. Cir. 
Ct IN: Si 4338. 


17. See cases infra notes 19-26. 
18. See supra §§ 449-466. 


19. Martin Metal Mfg. Co. v. U. S., 
ete., Trust Co., 225 Fed. 961, 141 CCA 
85; Southern Dev. Co. v. Farmers’ L. 
& T. Co., 79 Fed. 212, 24 CCA 497. See 
Farmers, ete., Nat. Bank v. Waco Elec- 
tric R., etc., Co., (Tex. Civ. A.) 36 SW 
131 (apparently recognizing the rule). 


20. Bankers’ Trust Co. v. Wabash- 
Pittsburgh Terminal R. Co., 268 Fed. 
961 [certiorari den 255 U. S. 568 mem, 
41 SCt 322 mem, 65 L. ed. 790 mem]; 
Farmers’ L. & T. Co. vy. Vicksburg, 
ete., R. Co., 33 Fed. 778. But see At- 
kins v. Petersburg. R. Co., 2 F. Cas. 
No. 604, 3 Hughes 307 (claim for ad- 
vances made to pay over-due wages, 
made at the request of the president 
and director of a railroad company, 
on the understanding that the advanc- 
es should be repaid out of the first 
current revenues, was given priority 
in respect of earnings). 


21. Morgan’s Louisiana, ete, R. 
etc., Co: v. Texas Cent. R. Co., T30sU: 
Srl tl SC Gags 4ia: sed. 625; Penn 
v. Calhoun, 121 UES CHES a | SCt 906, 
80 L. ed. 915;. Bankers’ Trust Co. v. 
Wabash-Pittsburgh Terminal R. Co., 
268 Fed. 961 [certiorari den 255 U. S. 
568 mem, 41 SCt 322 mem, 65 L. ed. 
790 mem]; U.S. Trust Co. v. Western 
Contract Co., 81 Fed. 454, 26 CCA 472. 


22. Penn v. Calhoun, 121 U.S. 251, 
7 SCt 906, 30 L. ed. 915; Bankers’ 
Trust Co. v. Wabash-Pittsburgh Ter- 
minal R. Co., 286 Fed. 961 [certiorari 
den 255 U. S. 568 mem, 41 SCt 322 
mem, 65 L. ed. 790 mem]; Farmers’ L. 
& T. Co. v. Bankers’, etc., Tel. Co., 148 
N. Y. 315, 42 NE 701, 51 AmSR 690, 
31 LRA 403; Addison vy. Lewis, 15 


who pays a judgment against a rail- 
road company a few weeks before the 
appointment of a receiver under an 
agreement that the amount so ad- 
vanced shall be repaid by the company 
is not entitled to priority over bond- 
holders). 


[a] Effect of taking security.—The 
lender of money to an embarrassed 
corporation, subsequently adjudged to 
be insolvent, who takes security for 
the loan, is not entitled to a lien on 
the property of the corporation prior 
to that of a mortgage existing at the 
time of the loan, although the money 
was borrowed and used for the pay- 
ment of current expenses. Farmers’ 
L. & T. Co. vy. Bankers’, etc., Tel. Co., 
148 N. Y¥. 315, 42 NE 707, 51 AmSR 
690, 31 LRA 4038; Addison v. Lewis, 
Gib) Via. TOL: 


Contracting on faith of current in- 
come in general see supra § 463. 

23. Illinois, ete., Bank v. Doud, 105 
Fed. 123, 44 CCA 389, 52 LRA 481. 


[a] Fact that loan was made on 
pledge or mortgage of income does not 
give the claim for the loan a prefer- 
ence. Illinois, ete., Bank v. Doud, 105 
Fed. 123, 44 CCA 389, 52 LRA 481. 


24. Kelly v. Green Bay, etc., R. Co., 
5 Fed. 846, 10 Biss. 151. 


fa] Bule applies at least where 
such advances are not induced by the 
requests, promises, and acts of all the 
mortgage bondholders. Kelly _ v. 
Green Bay, etc., R. Co., 5 Fed. 846, 10 
Biss. 151, 


[b] Purchaser of notes Seetted 
by one railroad company cannot estab- 
lish a lien therefor on the property of 
another superior to that of a prior 
mortgage, merely because the maker 
used the proceeds in the construction 
of the second road. Farmers’ L. & T. 
oe Vv. Stuttgart, etc:; R.Co., 92 Fed. 

46. 


25. Illinois, etc., Bank v. Doud, 105 
Fed. 123, 44 CCA 389, 52 LRA 481; 
Kelly v. Green Bay, etc., R. Co., 5 Fed. 
846, 10 Biss. 151. 


26. Illinois, ete., Bank v. Doud, 105 
Fed. 123, 44 CCA "389, 52 LRA. 481; 
Kelly v. Green Bay, ete., R. Co., 5 Fed. 
846, 10 Biss. 151. 

27. A.B. Smith Lumber Co. v. Ad- 
ams, 100 Miss. 30, 56 S 265. 

[a] Thus, where a dealer in lum- 
ber and the owner of timber lands 
from which the logs for lumber man- 


the lumber, the right of the dealer to 
a preference was recognized. A. B. 
Smith Lumber Co. v. Adams, 100 Miss. 
30, 56 S 265. 


28. Union Trust Co. v. Morrison, 
125 U. S. 591, 8 SCt 1004, 31 L. ed. 825; 
Rome; etc., R. Co. v. Sibert, 97 Ala. 
393,12 S69: 


[a] Injunction suit to restrain 
levy of execution.—(1) Where one be- 
came a surety on a bond filed in an in- 
junction. suit brought to restrain a 
threatened levy of execution upon the 
rolling stock of a railroad which was 
subject to a mortgage, it was held 
that such surety was entitled to as- 
sert a preference against persons 
claiming under the mortgage, by hav- 
ing a judgment obtained against him 
on the bond paid by the receiver out 
of the assets of the corporation. Un- 
ion Trust Co. v. Morrison, 125 U. S. 
591, 8. SCt 1004, 31 L. ed. 825. (2) The 
ground of the decision is that the lia- 
bility of the surety is incurred for the 
purpose of preserving the fund which 
will ultimately be appropriated to 
the payment of the mortgage debt. 
‘Union Trust Co. v. Morrison, supra. 
(3) The court distinguished the case 
from those where the claim was for 
operating expenses only, by referring 
to the fact that the claim was based 
on a bona fide effort to preserve the 
fund itself from waste; and further 
distinguishing it from the case of the 
claim of an intervener to be subro- 
gated to the lien of the judgment 
which was subject to the lien of the. 
mortgage. Union Trust Co. v. Mor- 
rison, supra. 

29. Union Trust Co. vy. Morrison, 
supra. 


30. Jones v. Central Trust Co., 73 
Fed. 568, 19 CCA 569 


31. Union Trust Co. v. Morrison, 
125 U.S, 591, 8 SCt 1004, 31 L. ed. 825; 
Jones v. Central Trust Co., 73 Fed. 
568, 19 CCA 569. 


32. Towle v. Great Shoshone, etc., 
Water Power Co., 232 Fed. 733 [aff on 
other grounds 245 Fed. 706, 158 CCA 
108]; Gay v. Hudson River Electric 
Power Co., 182 Fed. 904; New York 
Security, etc., Co. v. Louisville, ete., 
Cons. R. Co., 79 Fed. 386; Farmers’ 
ineé: LT. Coidv.) Northern iPack Resco: 
68 Fed. 36. See Central Trust Co. v. 
Third Ave. R. Co., 180 Fed..710, 103 
CCA 492; Matter of Croton Ins. Co., 
2.Barbs Chi nwGN.uw Ys) <3 CULM DOthyor 
which a preference was denied). But 
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subject to the mortgage** or of the corpus of the 
mortgaged property,** on the theory, according to 
some cases, that the presumption is that the surety 
looked to the personal eredit of the mortgagor for 
Priority has also been refused on the 
ground that the judgment against the railroad com- 
pany, in connection with which the appeal bond was 
given, was not entitled to priority.*® 

Guaranty. One who guarantees the payment of 
the purchase price of supplies obtained by a railroad 
company has no higher rights in respect of a prefer- 
ence over the mortgage debt than the seller has;*7 
and where a preference may not be allowed to the 
seller, the guarantor may not claim a preference.** 


Mortgagor’s contract of indemnity. The claim of 
a surety on an appeal bond, based on a railroad com- 
pany’s bond to indemnify the surety, has been denied 
priority over the mortgage debt where the basic trans- 
action of the series of transactions which resulted 
in the giving of the indemnity bond was not an op- 
erating expense within the meaning of the above rules 


indemnity.°° 


see Love v. North American Co., 229 
Fed. 103, 148 CCA 379 (where, how- 
ever, the claim passed on was not 
that of a surety); Farmers’ L. & T. 
Co. v. Northern Pac. R. Co., 71 ;.Fed. 
245 (where receivers were required 
to pay a judgment in respect of which 
the bond in question was executed); 
Bayliss v. Lafayette, etc., R. Co., 
F. Cas. No. 1,141, 9 Biss. 90 (where 
the court said: “‘Whenever a party 
in legal proceedings has become se- 
curity for a railroad, in good faith, I 
think the court ought to protect 
him’’). 

“Tt does not lie in the power of the 
mortgagor and its surety, by an agree- 
ment between themselves, to which 
the bondholders were not parties or 
consenting, to convert an unpreferred 
claim against the mortgagor’s assets 
into one prior to that of the mort- 
SaAsee. es. one prior ‘lienof” the 
mortgage should not be displaced 
without the mortgagee’s consent or 
acquiescence by action of the mort- 
gagor and its’ surety.” Equitable 
Trust Co. v. Birmingham, etc., R. Co., 
238 Fed. 655, 656. 


33. Equitable Trust Co. v. -Bir- 
mingham, ete., R. Co., supra; U. S. 
Fidelity, etc., Co. v: U. S., ete., Trust 
Co., 284 Fed. 238, 14 CCA, 140, LRA 
1916F 1067. But see City Trust Co. v. 
Sedain Light, etc., Co., 195 Fed. 845 
(where a preference was allowed). 


34. Equitable Trust Co. v. Bir- 
mingham, etc., R. Co., 238 Fed. 655; 
UneSs midelitys ete, Contin. Ue Sete: 
Trust Co., 234 Fed. 238, 148 CCA: 140, 
LRA1916F 1067; Whiteley v. Central 
Trust Co., 76 Fed. 74, 22 CCA 67, 34 
rely ssn eM armers’ ids Te Con vw. 
Northern Pac. R. Co., 6& Fed. 36. 


35. Equitable Trust Co. v. Bir- 
mingham, etc., Co., 238 Fed. 655; 
New York Security, etc., Co. v. Louis- 
ville, etc., Cons. R. Co., 79 Fed. 386; 
Whiteley v. Central Trust Co., 76 Fed. 
74, 22 CCA 67, 34 LRA 303; Farmers’ 
L. & T. Co. v. Northern Pac. R. Co., 68 
Fed. 36. : 


Necessity of contracting -on faith of 
current earnings or income in general 
see supra § 463. 


36. Blair v. St. Louis, ete., R. Co., 
23 Fed. 523. 


37. Farmers’ L. & T. Co. v. Stutt- 
gart, etc., R. Co., 92 Fed. 246. 

38. Farmers’ L. & T. Co. vy. Stutt- 
gart, etc., R. Co., supra. 

39. Grandy v. Real Est. Trust Co., 
147 Va. 371, 137 SE 519. 
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mortgagee.*® 


As against other general creditors. 
a surety has been denied preference over the claims 
of other general creditors.*° 

[§ 477] jj. Damages.** 
claim for damages based on a tort of the mortgagor 


[§§ 476-477 


and did not add to the security of, or benefit, the 


“The elaim of 


Ordinarily an unsecured 


corporation prior to the receivership is not an oper- 


property.*° 


ers.*° 


arise.*? 


40. Gay v. Hudson River Electric 
Power Co., 182 Fed. 904. See Pennsyl- 
vania Steel Co. v. New York City R. 
Co., 165 Fed. 485 (where a surety’s 
application to be allowed a preference 
and to share ratably with supply 
claimants was denied). 


41. Priority of liens or claims for 
damages against railroad companies 
in general see Railroads § 721. 


42. Fidelity Ins., etc., Co. v. Nor- 
folk, etc., R. Co., 127 Fed. 662, 62 CCA 
388 [aff 114 Fed. 389]; New York 
Security, ete., Co. v. Louisville, etc., 
R. Co., 79 Fed. 386; St. Louis Trust 
Co. v. Riley, 70 Fed. 32, 16 CCA 610, 
30 ERA 456° BMarmers? i) (\& TM Conv. 
Green Bay, etc., R. Co., 45 Fed. 664. 
But see Earmers’ L. & T.. Co. v. 
Northern Pace. R. Co., 71 Fed. 245 
(where the court treated claims for 


personal injuries as operating ex- 
penses); Farmers’ L. & T. Co. v. 
Vacksburs, ete;, Ri Co. 33 (Wed. ss 


(current debts include damages which 


may be incurred in operating the 
road). 
43. Sundles v. Idaho-Oregon Light, 


etc., Co., 218 Fed: 698; Atchison, ete., 
R. Co. v. Osborn, 148 Fed. 606, 78 
CCA 378 [certiorari den 207 U. S. 
589 mem, 28 SCt 255 mem, 52 L. ed. 
353 mem]; Atlantic Trust Co. ‘v. 
Dana, 128 Fed. 209, 62 CCA 657; Fidel- 
ity, Ins; ete:, Co) fv. Norfolk, ete. Re 
Coy LA Med6625 62 iCCA W388 att 
114 Fed. 389]; Central Trust Co. v. 
Warren, 121 Fed, 3238 [certiorari den 
192. U.S, 568, 24 SCt 841, 48 L. ed. 
305]; Veatch v. American L. & T. Co., 
84 Fed. 274, 28 CCA 384 [aff 174 U. S. 
610 mem, 19 SCt 787 mem, 43 L. ed. 
1106 mem]; Front St. Cable R. Co. v. 
Drake, 84 Fed. 257; New York Secu- 
rity Trust Co. v. Louisville, ete., Cons. 
R. Co., 79 Fed. 386; Farmers’ L. & T. 
Co. v. Northern Pac. R. Co., 79 Fed. 
227, 24 CCA 511; Farmers’ L. & T. Co. 
v. Northern Pac. R. Co., 74 Fed. 4381; 
Ames v. Union Pac. R. Co., 74 Fed. 
335; Horeman v. Central Trust Co., 
71 Fed. 776, 18 CCA 321; Farmers’ 
iméci a @OlnvamOCtrOLl netCh Re Or) a 
Fed. 29; St. Louis Trust Co. v. Riley, 
70 Fed. 32, 16 CCA 610, 30 LRA 456; 
Farmers’ L. & T. Co. v. Green Bay, 
ete., R. Co., 45 Fed. 664; Easton v. 
Houston, ete; RanCo. 98s) Hed.ali2. 
Farmers L. & T. Co. v. Vicksburg, 
etch — Ra wor, 733.) Meds mus | Sentral 
Trust Co. v. East Tennessee, etc., R. 
Go... 180) Ped. 18955) (Central) Rrusteco, 
v. Wabash, etc’, R. Co., 28 Med, 871: 
Hiles v. Case, 14 Fed. 141, 9 Biss. 549; 
Crawford v. Seattle, etc., R. Co., 97 


ating expense within the rule allowing a preference,** 
and is not entitled to priority over the mortgage 
debt,*® in respect either of income subject to the hen 
of the mortgage** or of the corpus of the mortgaged 
So a claim for the value of goods lost 
by fire while in possession of a railroad company and 
before the road is placed in the hands of a receiver 
is not entitled to priority over claims of bondhold- 
Nor is a claim for breach of contract one 
on which a claim to preference over a mortgage can 
There is, however, authority for the view 
that a tort claim reduced to judgment prior to the 
appointment of a receiver in a suit to foreclose may 


Wash. 651, 167 P 44. 


[a] Rule applied where a claim 
was reduced to judgment prior to the 
appointment of the receiver. Farm- 
ers’ L. & T. Co. v. Nestelle, 79 Fed. 
748, 25 CCA 194; Farmers’ L. & T. Co. 
v. Northern Pac. R. Co., 79 Fed. 227, 
24 CCA 511. See Farmers’ L. & T. 
Co. v. Longworth, =83 Fed.. 336, 27 
CCA 541 (holding that a judgment 
creditor whose claim originated in 
the negligent act of the railroad com- 
pany’s servant is not entitled to a 
preference over the holders of pre- 
existing liens). 


44. Birmingham Trust, etc., Co. v. 
Atlanta, ete., R. Co., 287 Fed. 561; 
Veatch. v.~ American, us & "D.> Cosco 
Fed. 471, 25 CCA 39, 84 Fed. 274, 28 
CCA 384 [aff 174 U. S. 610 mem, 19 
SCt 787 mem, 43 L. ed. 1106 mem]; 
Farmers’ L. & T. Co. v. Green Bay, 
ete. BR.) Co. 45) Med 66ta Central 
Trust Co. v. East Tennessee, etec., R. 
Co., 30 Fed. 895. And see cases infra 
notes 42, 43. 


[a] Fact that claim was reduced 
to judgment against corporation after 
the appointment of the receiver is 
immaterial. Fidelity Ins., ete., Co. v. 
Norfolk, etc., R. Co., 127 Fed. 662, 62 
CCA 388 [aff 114 Fed. 389].- Compare 
Birmingham Trust, ete., Co. v. Atlan- 
ta, etc., R. Co., 287 Fed. 561 (even if 
a judgment for a tort liability was 
superior to the legal lien of a mort- 
gage against the income in the ‘hands 
of the receiver, a claim of such lien 
cannot be sustained where it was not 
reduced to judgment, so as to es- 
tablish the lien before the receiver 
was appointed). 


[b] Barnings during receivership. 
—A claim for damages based on the 
negligence of a street railroad com- 
pany was not entitled to priority over 
the mortgage debt, in respect of the 
earnings during the receivership. St. 
Louis Trust Co. vy. Riley, 70 Fed. 32, 
16 CCA 610, 30 LRA 456. 


45. Birmingham Trust, etc., Co. v. 
Atlanta, etc., R. Co., 287 Fed. 561; 
Meatch ave American Il méca Dun @onuao 
Fed. 471, 25 CCA 39, 84 Fed. 274, 28 
CCA 384; Central Trust Co. v. East 
Tennessee, etc., R. Co., 69 Hed. 658: 
Central Trust Co. v. East Tennessee, 
etc., R. Co., 30 Bed. 895. And see 
cases supra notes 42, 43. 


46. Easton v. Houston, etc., R. C 
38 Fed. 12. ae 


47. Fordyce v. Omatha, etc., R. Co., 
145 Fed. 544; Central Trust Co. v. 
Wabash, etc., R. Co., 32 Fed. 566. 


For later cases, developments an'd changes in the law see Annotations, same title and section number. 
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be regarded as an operating expense and therefore 
entitled to priority over the mortgage debt, in re- 
spect of income,*® and some cases have recognized 
the right of the court on the appointment of the re- 
ceiver to provide for the payment of tort claims in 
preference to the mortgage lien;*® but these cases 
appear to be of questionable authority in view of the 
narrow limits to which the rule of equitable prefer- 
ence has been confined.°° 


Lease of mortgaged property. Where a street rail- 
way company leased its property, which was subject 
to a mortgage securing bonds, to an operating com- 
pany, personal injury claimants were only creditors 
of the lessee, and therefore were not entitled to pay- 
ment out of the funds or property subject to the 
mortgage as against the holders of the bonds secured 
by the mortgage.°! So, where a lessee assumes all 
obligations incurred in the operation of the leased 
road, including judgments for negligence, accidents, 
etc., the net earnings of the leased road aceruing 
in the hands of receivers are not chargeable as 
against bondholders of the lessor with claims for 
losses sustained prior to the receivership.®? 


As against general creditors. As a matter of 
general equity, the mere tort creditor has no prefer- 
ence over other general creditors who intervene,°** 
in the distribution of income®** or in unmortgaged as- 
sets.°> The refusal of a preference for claims for 
damages for the breach of long-term contracts, as 
against general creditors, has been approved.*® * 

[§ 478] kk. Interest. In respect of interest prop- 
erly allowable on current operating or expense 


[a] 
for damages to 


48. Green v. Coast Line R. Co., 97 
Ga. 15, 24 SE 814, 54 AmSR 379, 33 
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As against lessor.—Tort claims 
individuals arising 


[53 C.J.] 293 


claims,°7 the priority which attaches to the principal 
sum attaches also to the interest.°* As between cur- 
rent operating expense claimants and other general 
ereditors the preference of the former may include 
interest on their claims.°® 


[§ 479] (k) Waiver or Loss of Priority. A cur- 
rent operation expense claimant may waive. his right 
to claim priority over a mortgage debt.°° But the 
right is not necessarily waived or lost by participat- 
ing in the renewal of business paper which evidences 
a claim entitled to priority as an operating expense,** 
by prosecuting an action on the claim to a final judg- 
ment before the commencement of the suit to fore- 
close a mortgage in which the receiver is appointed,*®* 
or by delay in asserting the claim until after the 
mortgage creditors have “brought a suit to foreclose, 
which is consolidated with a pending suit in which 
the receiver was appointed.®* 

[§ 480] (2) Constitutional or Statutory Provision 
Creating Priority—(a) In General. In some Juris- 
dictions statutes have been enacted which make pro- 
vision for priority of what may be called operating 
expense claims,°* including claims for supplies and 
materials®® and for the compensation of employees.®® 

Time for accrual of claim. Some of the statutes 
have no limit in respect of the time, prior to the 
appointment of the receiver, within which the claim 
must have accrued.®* 

Property or fund subject to priority. Some stat- 
utes limit the preference granted to income in the 
hands of the receiver,®* while others provide for a 
preference out of the corpus of the mortgaged prop- 


bondholders of the lessor, but the 
holders of these claims permit pay- 


LRA 806 [questioned and dist Bir- 
mingham Trust etc., Co. v. Atlanta, 
ete:, R. Co., 287 Fed. 561]. 

49. Farmers’ L. & T. Co. v. North- 
ern Pac. R. Co., 74 Fed. 431; Central 
Trust Co. v. Hast Tennessee, etc., R. 
Co., 69 Fed. 658; Farmers’ L. & T. 
Colivo Kansas City, sete “R. Cozn 53 
Fed. 182; Dow v. Memphis, etc., R. 
20 Fed. 260 [see Memphis, etc., 


RECOM DOW ZOU mor s28 le ies Ct! 


482, 30 L. ed. 595]; 
60 Kan. 20, 55 P 281. 


50. See Farmers’ 
Detroit, ete:., R-Co:, 
see supra §§ 449, 452. 


51. Guaranty Trust Co. v. Metro- 
politan St. R. Co., 180 Fed. 637. 


52. Grand Trunk R. Co. v. Central 
Vermont R. Co., 81 Fed. 60. 


53. Pennsylvania Steel Co. v. New 
York City R. Co., 216 Fed. 458, 32 
CCA 518 [mod on other grounds 208 
Fed. 168, and certiorari den sub nom. 
Benner v. New York City R. Co., 238 
U. S. 632 mem, 35 SCt 794 mem, 59 
L. ed. 1498 mem]. See Guaranty 
Trust Co. v. Metropolitan St. R. Co., 
180 Fed. 687 (personal injury. claim- 
ants against a street railroad com- 
pany in the hands of a receiver are 
not preferred creditors); Pennsylva- 
nia Steel Co. v. New York City R. Co., 
165 Fed. 457 (claims against street 
railroads for torts committed prior 
to the appointment of receivers are 
not preferred, but rank with general 
unsecured claims). 


54. Birmingham Trust, etc., Co. v. 
Atlanta; etec., R..Co., 287 Fed. 561. 


55. Pennsylvania Steel Co. v. New 
York City R. Co., 216 Fed. 458, 132 
CCA 518 [mod 208 Fed. 168, and rev 
208 Fed. 747, and certiorari: den sub 
nom. Benner v. New York City R. 
Core Zac Se Goan men, sop) SCL 794 
mem, 59 L, ed. 1498 mem]. 


Walker v. Green, 


higatsaw i. (Cova. 
71 Fed. 29. And 


out of the operation of a street rail- 
road system by a lessee were not en- 
titled to priority over the claims of 
the lessor for rentals in the distribu- 
tion of the assets of the lessee in 
insolvency. Pennsylvania Steel Co. 
V.. UNew ) Mork (City. Co... (203) Med. 
168 [mod on other grounds 216 Fed. 
458, 132 CCA 518 (certiorari den 238 
U. S632 mem, 35 SCt 794 mem, 59 
L. ed. 1498 mem)]. 


56. Pennsylvania Steel Co. v. New 
York City R. Co., 220 Fed. 465. 


57. See supra § 391; and infra § 
515. 


58. New York Trust Co. v. Detroit, 
étce., RB. Co. 251. Fed. 514, 163 CCA 
508; Farmers’ L. & T. Co. v. Vicks- 


burg, ete., R. Co., 33 Fed. 778. 


[a] Interest before receivership.— 
Interest on an operating expense 
claim from the date of maturity until 
the date of the appointment of a re- 
ceiver has been allowed. New York 
Trust Co. v. Detroit, etc., R. Co., 251 
Fed. 514, 163 CCA 508. 


[b] Proceeds of sale.—Right to in- 
terest out of the proceeds of the sale 
has been recognized. New York Trust 
Coiava Detroit, etc, “R. Co, 25k Med. 
514, 168 CCA 508. 


59. Pennsylvania Steel Co. v. New 
York City R. Co., 216 Fed. 458, 132 
CCA 518 [mod 208 Fed. 168, and cer- 
tiorari den sub nom. Benner v. New 
York City R. Co., 238 U. S. 639 mem, 
35 SCt 794 mem, 59 L. ed. 1498 mem]. 
See Pennsylvania Steel Co. v. New 
York City R. Co.,; 229 Fed. 465. 


60. Grand Trunk R. Go. v. Central 
Vermont R. Co., 78 Fed. 690; Addison 
v. Lewis, 75 Va. 701. 

fa] Permitting payment to bond- 
holders.—Where a lessee under the 
terms of the lease is bound to pay 
from gross earnings certain prior 
claims before paying anything to the 


ment to the bondholders first, they 
then become common unsecured cred- 
itors of the lessee whose claims on 
the appointment of a receiver are sub- 
ordinate to claims of such bondhold- 
ers in respect of earnings accruing 
during the receivership. Grand Trunk 


“R. Co. v. Central Vermont R. Co., 78 


Fed. 690. 


[b] Laches of creditor in assert- 
ing his claim against receiver may 
deprive him of his right to an equita- 
ble preference. Stewart v. Wiscon- 
Sin @ent. “RB, Co., 95) Heda ior. 


61. Burnham y. Bowen, 111 U. S. 
776, 4 SCt 675, 28 L. ed. 596. 


62. Central Trust Co. v.'Clark, 81 
Bed. 269, 26 CCA 397. 


63. New England R. Co. v. Carne- 
gie Steel Co., 75 Fed. 54, 21 CCA 219. 


[a] Thus the delay of one fur- 
nishing supplies shortly before the 
receivership to interpose his claim 
until after the mortgage creditors 
have interposed by foreclosure pro- 
ceedings will not bar ‘his recovery, if 
there are still assets from which the 
claim may be paid. New England R. 
Co. v. Carnegie Steel Gos, 75 Fed. 54, 
21 CCA 219. 


64 See statutory eroulaione 

65. See cases infra § 482. 

66. See cases infra § 483. 

67. Farmers’ L. & T. Co. v. Vicks- 


burg, etc., R. Co., 
sippi statute). 


As to labor or wage claims see in- 


33 Fed. 778 (Missis- 


fra § 483. 

68., U..S., -ete., Trust. Cos ve Wiest- 
ern Supply; .ete., Co., (Tex. CiyJAyD) 
109 SW .877; Hillis v. Vernon Ice, etc., 


Co., 4 Tex. Civ. A. 66, 23 SW 856 [aff 
86 Tex. 109, 283 SW 858]. And see 
Corporations § 3290. 

[a] Lack of earnings of property 
during receivership precluded pay- 


994 [53 C.J.] 
erty.°® Where the statute recognizes the priority 
of a claim over a mortgage debt in respect of certain 
specifie property only, the allowance of priority must 
be confined to such property or to its proceeds.’° 


{§ 481] (b) Types and Effect of Statutes in Gen- 
eral. In determining questions as to priorities in 
receivership proceedings, the courts have construed 
some statutes which do not expressly provide for a 
preference as giving a priority to certain current 
expense claims, as where the statute recognizes the 
continued right of persons having claims against a 
railroad company to attach mortgaged rolling stock 
and other personal property of a railroad company.‘? 
So while a statute providing that no mortgage or 
deed of trust conveying the income or future earn- 
ings of any corporation or the rolling stock of a rail- 
road company shall be valid against debts contracted 
in carrying on the business of the corporation does 
not create a lien prior to the lien of the mortgage,’ 
it has been construed as giving priority over a mort- 
gage, in respect of income and rolling stock of a rail- 
road company, to a claim for moneys advanced to 
pay traffic balances’* and wages of employees.*° 
ment of the claim, under Rev. St. art. 


2135, authorizing payment from earn- 
ings. Watkins v. Robinson, (Tex. 


etc., Co., supra. 
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Electric Mfg. Co. v. Barre, etc., Tract., 
(9) Claim for addi- 
tional premiums on workmen’s com- 


[§§ 480-482 


England and Canada. An English statute giving 
priority in the case of railroad receiverships to “work- 
ing expenses” and other “proper outgoings”*® and - 
a Canadian statute giving a preference to “working 
expenditures”*’ have been construed to include cer- 
tain claims arising prior to the appointment of the 
receiver.’ * 

Effect on preference of claims not within statute. 
According to some cases the enactment of a statute 
covering the subject matter of preferences prevents 
the preference of a claim not provided for by the 
statute,?® and so prevents a court in a receivership 
proceeding for a railroad company from giving ef- 
fect to the equitable doctrine as to the preference of 
current operating expense claims,*°® but there is au- 
thority to the contrary.s1 Where a particular claim 
is within the statute, claimant cannot, on failing to 
comply with the statute, obtain priority on purely 
equitable grounds.*? 

[§ 482] (c) Particular Claims—aa. Materials, 
Supplies, and Equipment. There are statutes which 
authorize a preference for material, supplies, or 
equipment furnished,** but some statutes limit the 
(where, however, the court did con- 


sider the equitable rule but refused 
to allow a preference); Westinghouse 


Civ. A.) 271 SW 284. 
69. See statutory provisions. 


{a] In Canada the statute giving 
a preference over the mortgage in re- 
spect of “working expenditures” has 
been so extended as to apply to the 
corpus of the mortgaged property. 
City Safe Deposit, etc., Co. v. Central 
Panes 20 Can. Exch, 425, 58 DomLR 


70. Westinghouse Electric Mfg. Co. 
Neabanre.,ete:, Dract.,.etc:,. Co.,, 98 “Vt, 
130, 126 A 594. 


71. See cases infra notes 72, 74, 75. 
72. See cases infra this note. 
{a] In Vermont (1) the priority 


over the mortgage has been recog- 
nized under Gen. Li § 5130. 
house Electric Mfg. Co. v. Barre, etc., 
Tract,; etc., Co., 98 Vt. 130,°126 A 594: 
Bell v. St. Johnsbury, etc., R. Co., 76 
Vt. 42, 56 A 105; Poland v. Lamoille 
Valley R. Co., 52 Vt.-144.. (2) General 
creditors not mentioned in the stat- 
ute are not entitled to the priority. 
Poland v. Lamoille Valley R. Co., su- 
pra. (3) Construction creditors are 
not entitled to the priority. Poland v. 
Lamoille Valley R. Co., supra. (4) 
An attachment is not necessary in 
order to give priority in the receiv- 
ership proceeding. Westinghouse 
Hlectric Mfg. Co. v. Barre, ete., Tract., 
ete., Co., supra; -Poland v. Lamoille 
Valley R. Co., supra. (5) The right 
of priority is not defeated because 
property was attached on a claim, 
part of which was not entitled to 
preference under the statute. West- 
inghouse Electric Mfg. Co. v. Barre, 
PLC DLact.. Cte: 1Co:,,) supra: (6) 
Claim for money loaned to carry on 
the railroad’s business is not within 
the statutory priority. Westinghouse 
Electric Mfg. Co. v. Barre, etc., Tract., 
etc., Co., supra. (7) Where, under 
a contract between an insolvent street 
railroad and a power company owning 
ninety per cent of its stock, whereby 
the power company furnished the 
railroad’s office rent, clerk hire, and 
bookkeeping for a _ specified annual 
compensation, such items were not 
preferred claims, under the statute. 
Westinghouse Electric Mfg: Co. v. 
Barre, etc., Tract., etc., Co., supra. 
48) Claim for telephone rental has 
been denied priority. Westinghouse 


Westing-. 


pensation policy has also been denied 
priority. Westinghouse Hlectric Mfg. 
©oO Uva barremetes MDractiy Vette. Oo., 
supra. (10) A claimant entitled to 
priority over the mortgagee is not 
entitled to priority over other credi- 
tors who, under the statute, are also 
entitled to priority over the mort- 


gagee. Westinghouse Electric Mfg. 
Co; Sy. Barres ctee Tract.) tetes ieo;, 
supra. 

73. Farmers’ L. & T. Co. v. Vicks- 


burg, etc., R. Co., 33 Fed. 778. 


[a] Thus (1) Miss. Code § 1033, 
which provided that no mortgage on 
the income, future earnings, or roll- 
ing stock of a.railroad shall be valid 
against debts contracted in carrying 
on the business of the corporation, 
did not give a prior lien to the hold- 
ers of such claims, but merely pre- 
vented those claiming a prior lien 
under such mortgage from setting it 
up to defeat such claims. Farmers’ 
Leté&. VPS Comves Vicksburgen etcue res 
Co., 335 Medwri78.)- (2) “As to’ usestor 
betterments of money loaned to rail- 
road company see Farmers’ L. :‘& T. 
Co. v. Vicksburg, etc., R. Co., supra. 


7% Farmers’ L. & T. Co.-v. Vicks- 
burg ete., we Co., supra) 

75. FKarmers’ L. & T. Co, v. Vicks- 
burg, etc., R. Co., supra. 

76. See statutory provisions, 

77. See statutory provisions. 


78.- In re Mersey R. Co., 64 L. J. 
Ch. 623; In re Eastern, etc., R. Co., 
45 Ch, D. 367; City Safe Deposit, ete., 
Co. ve. Central R. Co., 20° Can. Exch. 
425, 58 DomLR 260. See Great Hast- 
ern R. Co. v. Hast London R. Co., 44 
L. T. Rep. N. S. 903 (tolls and ease- 
ment rents for use of certain lands 
apparently held within statute). 
_{a] Synonymous phrase.—'‘‘Operat- 
ing expenses” as found in the Ameri- 
can cases is a phrase tantamount to 
that of “working expenditure” as 
used in the Canadian Railway Act. 
City Safe Deposit and Agency Co., 
Ltd. v. Central: R. Co., 20 Can. Exch. 
425, 58 DomLR 260. 


79. 


Electric Mfg. Co. v. Barre, etc., Power 
Co., 98 Vt. 130, 126 A 594 (comment- 
ing on Poland v. Lamoille Valley 
R. Co., 52 Vt. 144, and confining the 
priority in the case at bar to claims 
within the statute). 


[a] Receiver of railroad, by mere- 
ly continuing its operation, does not 
assume a prior indebtedness of the 
road which is not within the terms of 
the statute. Massey v. Camden, etce., 
RCo. 19 Need. Wg 26525 (82 A OPT. 


80. See supra § 449. 


81. Van Frank v. 
Ri€o; 89 Mo. At 460: 


82. Jessup v. Atlantic, ete., R. Co., 
13 F. Cas. No. 7,299, 3 Woods 441; 
Farmers’ L. & T. Co. v. Candler, 92 
Ga, 249, 18 SE 540. 


83. See statutory provisions. 


[a] In Maryland the _ statutory 
provision giving preference to claims 
for raw materials out of personal 
property has been held applicable to 
a claim for coal furnished. Hicks v. 
oe ape Coal Co., 77 Md. 86, 25 


[b]_ In Porto Rico Civ. Code § 1823, 
providing for a priority in respect of 
personal property sold, has been con- 
sidered and construed in a receiver- 
ship proceeding. Lee v. Koppel In- 
dustmal Car setes (06... 295) medsnos 
[rev 13 Porto Rico Fed. 107, and 
certiorari den 265 U. S. 584 mem, 44 
SCt 459 mem, 68 L. ed. 1191 mem]. 


{[c] In Vermont (1) the statutory 
provision which recognizes the con- 
tinued right of a person who has 
furnished materials to a railroad com- 
pany to keep the road in repair and 
to run’ the same (Gen. St. e 28 § 
102 [now Gen. L. § 5130]) to attach, 
as against the mortgagee, mortgaged 
rolling stock and other personal prop- 


Missouri Pac. 


erty of the railroad company, has 
been given effect in a receivership 
proceeding. Westinghouse. Electrie 


Mifs..Co, v. Barre, ete., Tract’, ete., Co., 
ISP Vit. US 05 26) A594 Relive Nie 
Johnsbury, etc., R. Co., 76 Vt. 42, 56 A 
105; Poland v. Lamoille Valley R. 
Co., 52 Vt. 144. (2) “Materials” mean 
such supplies as are indispensable 
in making repalrs upon the road or 
its equipment and which are annexed 
to, and become a part of, the road, or 
are consumed by the road in its use. 


For later cases, developments and changes in ithe law see Annotations, same title and section number. 
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right to a preference out of the income.’4 
according to some cases, where the statutory provi- 
sions are not complied with, claimant cannot success- 
fully assert priority over a mortgage of railroad prop- 
erty on general principles of equity,’® it has been 
held that, where a materialman is entitled to a stat- 
utory hen against a railroad in the hands of a re- 
ceiver, the federal courts will not compel him to fol- 
low the steps required by the state statute to per- 
feet his lien, but will treat his claim as if all neces- 


sary steps had been taken.*® 
[§ 483] bb. Labor or Service. 


Poland v. Lamoille Valley R. Co., su- 
pra. (3) A claim for supplies for 
repairs of electric equipment of an 
insolvent street railroad, which were 
necessary to its continued operation, 


was entitled to a preference. West- 
inghouse Electric Mfg. Co. v. Barre, 
etc., Tract., etc., Co., supra. (4) Elec- 


tric current for power and light fur- 
nished by a power company to a 
street railroad was ‘material fur- 
nished,”’ within the statute. Westing- 
house Electric Mfg. Co. v. Barre, etc., 
Tract. .ete.,: Co., «supra. (5) Claim 
for stationery has been denied prior- 
ity. Bell v. St. Johnsbury, etc., R. 
Co., supra. 

{d] In England the words “work- 
ing expenses,’ or at least “proper 
outgoings,’ have been construed to 
include installments for the purchase 
of rolling stock due before the re- 
ceivership. In re Eastern, etc., R. Co., 
45 Ch. D. 367. See Re Cornwall Min- 
erals R. Co., 48 L. T. Rep. N. S. 41 
(where, under Railway Companies Act 
of 1867 £80 %& 31 ‘Vict. c- 127] § 4, 
rental for rolling stock was allowed 
in a case in which it does not clearly 
appear when the claim accrued). 


{e] Goods furnished laborers on 
orders are not ‘supplies furnished the 
company and necessary for its opera- 
tion” so as to be entitled, under the 
Virginia statute of March 21, 1877, 
as amended by the act of April 2, 
1879,.to priority over a lien created 
by mortgage. Philadelphia Seventh 


Nat, Bank vy. Shenandoah Iron Co., 
35 Fed. 436. 
84. General Electric Co. v. Can- 


yon City Ice, ete., Co., (Tex. Civ. A.) 
136 SW 78. 

85. Jessup v. Atlantic, etc., R. Co., 
13 F. Cas. No. 7,299, 3 Woods 441; 
Farmers’ L. & T. Co. v; Candler, 92 
Ga. 249, 18 SE 540. 

sé. Central. Trust Co. v. 
etc., R. Co., 23 Fed. 673. 


87. See statutory provisions. And 
see Corporations §§ 3285-3287; Mas- 
ter and Servant passim §§ 299-323. 


[a] In Kansas (1) the statute giv- 
ing claims for wages preference on 
the appointment of a receiver applies 
to receiverships in cases of insolvency 
only, under Rev. St. § 44-312; Const. 
Artic sie. . Acme Bdy., etc; Co..v. 
Wampler, 124 Kan. 486, 260 P 972. 
(2) The preferred claim is not lost 
because not satisfied out of the first 
proceeds coming into the hands of 
the receiver, as directed by Gen. St. 


Texas, 


(1909) § 4660. Geppelt v. Middle 
West Stone Co., 90 Kan. 539, 135 P 
573. 

88. See statutory provisions. 

89. See statutory provisions. 

{a] Statute applied.—Citizens’ 


Trust Co. v. National Equipment, etc., 
Co., 178 Ind. 167, 98 NE 865, 41 LRA 
NS 695; Pratt v. Wilcox, 118 Wash. 
336, 203 P 949; Olson v. Smith, 84 


Most of the stat- 
utes provide for priority, to some extent at least, for 
the compensation or wages of employees.§7 
of. these statutes expressly provide for the creation 
of a lien to which the priority granted extends,’ 


RECEIVERS 


While, 


on the wording 


Some 


or liens.®® 


Wash. 228, 146 P 572. 


90. See statutory provisions; cases 
infra this note; and notes 91, 92. 
And see Corporations §§ 3285, 3286; 
Master and Servant §§ 302-311. 


[a] In Vermont (1) under the stat- 
ute recognizing the continued right to 
attach, as against the mortgage debt, 
mortgaged rolling stock and other 
personal property of a railroad com- 
pany, for a claim for services ren- 
dered to keep the road in repair or 
to run the same, only employees for 
wages are entitled to priority. West- 
inghouse Electric Mfg. Co. v. Barre, 
etc.,. Tract.,, ete., Co:, 98 Vt. 130, 126 
A 594. (2) So the preference extends 
only to such persons as are engaged 
in manual labor. Poland v. Lamoille 
Valley. R.Co37 52) Vt. 144°) 63) The 
statutory preference is given only, to 
the person who renders the service. 
Westinghouse Electric Mfg. Co. v. 
Barre, etc., Tract., etc., Co., supra. 
(4) Officers of the railroad company 
are not included. Poland v. Lamoille 
Valley R. Co., supra. 


[b] In Canada, in construing the 
statutory provision for preference of 
working expenditures, the court said: 
“The test of the priority accorded to 
claims of this nature is whether the 
services rendered have benefited the 
property mortgaged and so improved 
the security of the mortgagee.’ City 
Safe Deposit, etc., Co., Ltd. v. Central 
R. Co., 20 Can. Exch. 425, 58 DamLR 
260, 265. 

91. See cases infra this note. 

[a] Laborer.—A person who super- 
intended the construction of ditches 


was a laborer within the meaning of 
the statute in question. Pendergast 


v. Yards, 124 Ind. 159, 24 NE 724, 8 


LRA 849. 
[b] Employee.—Superintendent of 
a mine. German Nat. Bank v. Young, 


114 Ark. 370, 169 SW 1178. 


{c] “Working expenditure.”—(1) 
A claim for legal services rendered in 
conserving the charter of a railroad 
company and in settling the formali- 
ties of a bond issue was held entitled 
to a preference as a “working expendi- 
ture” (City Safe Deposit, etc., Co. v. 
Central R. Co., 20 Can. Exch. 425, 58 
DomLR 260), (2) notwithstanding the 
railroad was not in operation (City 
Safe Deposit, etc., Co. v. Central R. 
Co., Supra. Compare case infra note 
927 Tb). 

92. See cases infra this note. 


[a] In Vermont, under the statute 
applicable to railroad companies, the 
priority of particular claims has been 
denied as follows: (1) Claims for le- 
gal services. Westinghouse Hlectric 
Migs Coy Va) Barre, etc. Tract. yetes, 


Co., 98 Vt. 130, 126 A 594; Poland v. 
Lamoille Valley R. Co.,, 52 Vt. 144. 
(2) Claim of a superintendent. Po- 
land v. Lamoille Valley R. Co., su- 


pra. (3) Claim of a civil engineer. 
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and others provide for a preference, even though the 
lien has not been perfected.®® 

Persons and service within purview of statute. The 
question as to what employees and types of service 
the statutory preference extends depends, of course, 


and construction of the particular 


statute,°° and in accordance with this rule certain 
claims have been allowed®? or refused®? a preference. 

As against what other liens or claims. 
utes have been construed as permitting the allowance 
of priority of claims for services rendered over a 
mortgage debt,®*® and also over the claims of holders 
of receiver’s certificates.®# 
for preference exempt from the preference accorded 
to labor or wage claims or liens certain specific claims: 
A statute giving a preference in pay- 


Some stat- 


Other statutes providing 


Poland v. Lamoille Valley R. Co., su- 
pra. (4) Claim for printing. West- 
inglhouse Hlectric Mfg. Co. v. Barre, 
etes Pract, .ete:,. Co:, supra; sbelimiys 
St. Johnsbury, ete., R. Co., 76 Vt. 42, 
56 A’ 105. (5) Claim for clearing 
snow from tracks. Westinghouse Hlec- 
tric Mfg. Co. v. Barre, ete., Tract., etc., 
Co., supra. (6) A power company 
which owned ninety per cent of the 
stock of a street railroad was not 
entitled to a preference for money 
paid to its employees for work done 
for the street railroad. Westing- 
house Electric Mfg. Co. v. Barre, ete., 
Tract., ete., Co., supra. 


{b] In Canada the salary of a. 
managing director prior to the re- 
ceivership was not allowed priority 
as a “working expenditure’ where no. 
railroad was in existence. City Safe: 
Deposit, ete., Co., Ltd. v. Central R. 
Co., 20 Can. Exch, 346, 57 DomLR 145, 
21 Can. Exch. 270, 63 DomLR 504. 


93. See cases infra this note; 
Corporations § 3290; 
Servant § 318. 


[a] Statute of Arkansas has ap- 
parently been given effect in allow- 
ing priority over a mortgage in a 
railroad. receivership in a_ federal 
court. Central Trust Co. v. St. Louis,. 
ete., R. Co., 41 Fed. 551. 


_[b] In Vermont the statutory pro- 
vision which recognizes the continued 
right of a person who has rendered 
services to a railroad company for 
the purpose of keeping the road in re- 
pair, or in running the road, to at- 
tach, as against the mortgagee, mort- 
gaged rolling stock and other per- 
sonal property of the railroad com- 
pany has been given effect in a re- 
ceivership proceeding. Poland v. 
Lamoille Valley R. Co., 52 Vt. 144, 


94. Nisbet v. Great Northern Clay 
Co., 41 Wash. 107,-83=P) 15: 


95. See statutory provisions. And 
see Corporations passim §§ 3281-3305; 


and 
Master and 


and Master and Servant passim §§ _ 


315-318. 


[a] In Colorado (1) Rev. St. (1908) 
§§ 6998-7000 has been construed as 
not giving priority to labor claims 
over a mortgage debt. Helm y. Smith, 
62 Colo. 203, 162 P 143; Central Sav. 
Bank v. Newton, 59 Colo. 150, 147 P 
690. (2) The rule applies even if the 
proviso as to a mortgage, found in 
the statute, is disregarded. Central 
Sav. Bank v. Newton, supra. 


[b] In Iowa (1) under Acts 23a 
Gen. Assem. c 48, certain costs which 
were superior to wage claims included 
the fee of the receiver and his at- 
torney. St. Paul Title Ins., etc., Co. v. 
Diagonal Coal Co., 95 Iowa 551, 64 
NW _ 606. (2) Allowance to trustee: 
under the mortgage and to his attor- 
ney, in foreclosure proceedings, were 
not costs. St. Paul Title Ins., etce., Co. 
vy. Diagonal Coal Co., supra. 


[c] In Pennsylvania (1) priority 
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ment out of the trust fund to certain claims for la- 
bor where property of the employer is placed in the 
hands of the receiver®® does not give priority to labor 
claims over chattel mortgages,°* but has been held 
to give priority to labor claims over the claim of a 
judgment creditor who had caused a levy to be made 
on the property of the employer, which was later 
turned over to the receiver.°* 


Time for accrual of claim. Some of the statutes 
‘place a specific limitation as to the time before the 
receivership within which the claim must have ac- 
crued.°®® 

Amount for which preference allowed. A statu- 
tory provision limiting the amount for which a la- 
borer might claim a preference has been given effect.t 


Notice or claim. The statutory provisions for no- 


tice or claim of preference must be complied with in - 


order to obtain a right successfully to assert the stat- 
utory privilege.” 

Effect of assignment. Some statutes have been 
construed as not permitting the allowange of the pri- 
ority to an assignee of a labor claim.? 


[§ 484] cc. Damages. State statutory provisions 


over a judgment lien has been de- 


RECEIVERS 


salesmen for commissions on amounts 


[§§ 483-486 


for the preference over mortgages of claims or judg- 
ments against railroad companies for torts* have been 
given effect in receivership proceedings’ where the 
railroad is in the hands of receivers appointed by 
federal courts.° A constitutional provision forbid- 
ding the leasing or alienation of any franchise so 
as to result in a release of the franchise or property 
from liability of the grantor for certain liabilities 
has been construed as permitting the preference of 
a claim for damages for injury to property over the 
mortgage lien,’ but under a statute saving the right 
of execution against mortgaged property, the claim 
of a judgment creditor of the lessee of a railroad to 
priority over mortgage creditors of the lessor ¢om- 
pany has been denied on the theory that the statute 
was intended to aid persons who have obtained judg- 
ments against corporations which execute the mort- 
gages over which priority is claimed.* 

[§ 485] dd. Interest. Where a particular claim 
is entitled to priority, interest on the claim which is 
properly allowable® is also entitled to priority.*° 

[§ 486] 2. Proceedings To Fix or Settle Priorities 
—a,. Jurisdiction and Authority. Ordinarily, the 
court in which the receivership is pending may fix pri- 


ceiver’s bookkeeper, was not “filing 


nied (Act April 9, 1872 [P. L. p 47]). 
Pearsali v. Central Oil, etc., Co., 2 
F. (2d) 716. (2) But a mechanic’s 
lien was not within the exception. 
Allentown Nat. Bank v. Helios Dry 
Color, etc., Co., 9 Pa. Super. 275. 


96. See statutory provisions. 


fa] “rust fund” construed.—Un- 
der Rey. St. (1892) § 3206a, provid- 
ing that, where the property of an 
employer is placed in the ‘hands of a 
receiver, claims for labor, within 
three months before the receiver is 
‘appointed, shall be first paid out of 
the trust fund, in preference to all 
claims except claims for taxes and 
costs of administering the fund, the 
trust fund is the general fund remain- 
ing after the payment of all securities 
and liens obtained in good faith for 
value. St. Mary’s Mach. Co. v. Na- 
tional Supply Co., 68 Oh. St. 535, 67 
NE 1055, 69 AmSR 677, 64 LRA 845. 


[b] Validity.—Such laws are 
founded upon the hig‘hest public pol- 
icy, and are constitutional and valid. 
Mest. Muiamins Oil Co. 9 JOh. Cin 
CEni2d, 110! Oh, Cir, (Dec, 372. 


97. St. Mary’s Mach. Co. v. Na- 
tional Supply Co., 68 Oh. St. 535, 67 
NE 1055, 69 AmSR 677, 64 LRA 845. 
Contra Trust v. Miami Oil Co:, 19 Oh. 
Ci tven. sO) Oh Cire Dees 372: 


98. Mulwech v. Imperial Metal 
Products Co., 15 Oh. A. 495 [dist St. 
Mary’s Mach. Co. v. National Supply 
Coymooe Obst. b38o, 160 ONE 10555096 
AmSR 677, 64 LRA 845]. 


99. See statutory provisions. 


[a] In Maryland (1) Code art 47 
§ 5, providing for a preference for 
money due and owing for wages or 
‘salaries contracted not more than 
three months before the appointment 
of the receiver, gives a preference 
only to such claims as were actually 
binding as debts contracted within 
that period. Baltimore Trust Co. v. 
Rowe, 141 Md. 155, 118 A 405. (2) 
Where a_ salesman’S commissions 
were not due until the goods were 
shipped and the money actually col- 
lected by the employer, no prefer- 
ence to claims for commissions could 
be given except for goods delivered 
and paid for within three months 
before the appointment of the receiy- 
ers. Baltimore Trust Co. v. Rowe, 
supra. (3) In such case claims of 


paid to receivers of the employing 
corporation during their management 
of the business of the company were 
not entitled to preference, although 
the orders were taken before the ap- 
pointment of the receivers. Balti- 
more Trust Co. v. Rowe, supra. 

[b] Claims arising within statu- 
tory period.—Brakebush y. Aasen, 126 
Oe eC ia Pe L035. 


1. Meyer v. Chicago, ete., R. Co., 
tits dies NG AB. 

2. Freeman vy. Craft, 220 Ky. 15, 
294 SW 822. 


{a] In Indiana a preference could 
not be claimed, under Acts (1885) § 
3 p 37, by labor claimants who had 
filed no notice of lien on the owner, 
where, prior to the appointment of 2 
receiver, the property had been as- 
signed by the owner to part of .the 
creditors in payment of preéxisting 
debts. McElwaine v. Hosey, 135 Ind. 
481, 35 NE 272. 


_ [b] In Ohio Rev. St. § 3206a, giv- 
ing laborers a preference for claims 
for labor performed within three 
months prior to the appointment of a 
receiver, is not limited to a claim 
against real estate, and is not waived 
by failure to file an itemized state- 
ment with the recorder, as therein 
provided for liens on real estate. 
Pruist aye vias OrlWeCo ne 19 Oh Cir 
Ont, WATE AAD) Ons Cabes do, By. 


[c] In Pennsylvania (1) it has 
been held that a sale by a receiver 
under a decree of court is in effect 
under execution process, and wage 
claimants lose their right of prefer- 
ence by failing to give notice prior 
to the sale. Mould v. Mould, 28 Pa. 
Super, 318. (2) But it has been held 
that a receiver who continued the 
business as authorized and directed 
could properly pay wages accrued 
prior to his appointment to prevent 
employees from ceasing work, al- 
though no notice was given by the 
employees as required by statute. 
Walter v. West Branch Table, etc., 
Co, 12) PaaeDista zoe 

[ad] Sufficient presentation of claim 
to receiver.—St. Paul Title Ins., etc., 
Co, v. Diagonal Coal Co., 95 Iowa 551, 
64 NW 606. 

[e] Filing with receiver.—Filing a 
claim for wages, by employees of an 
insolvent coal company, with the re- 


with receiver,’ so as to give priority 


over an existing mortgage (St. § 
2491). Freeman v. Craft, 220 Ky. 15, 
294 SW 822. 


38. Southern R. Co. v. Bretz, 181 
Ind. 504, 104 NE 19. 


4 See generally Railroads § 721. 


5. Westinghouse Electric Mfg. Co. 
Vv. Barre, etc?) Tract., ete, Cow 98 Wit. 
130, 126 A 594. See Lamoille Valley 
R. Co. v. Bixby, 55 Vt. 255. 


_[a]_ Statute which recognizes con- 

tinued right to levy on mortgaged 
rolling stock and other personal prop- 
erty of a railroad company, under 
Gen. L. § 5130, ‘has been given effect. 
Westinghouse Electric Mfg. Co. v: 
Barres ete., “Pract... ete.) COs 1 oo mivee 
130, 126 A. 594, 


6. North American Co. y. St. Louis, 
ete., .R. Co., 246 Fed. 260;.Trust Co. 
of America v. Norfolk, etc., R. Co., 183 
Red. 803 fafisl90_ Pedii isi - 14 CK: 
465]; King v. Thompson, 110 Fed. 
819, 49 CCA 59 (Ohio statute as to 
reorganized corporation). 


_{a] Fund subject.—Even if the 
liens given by Ga. Civ. Code (1910) 
§§ 2797, 2788, 2793, for claims for 
killing of live stock and other claims, 
and directing payment of such claims 
out of the income of the property in 
the hands of the receiver without 
awaiting final judgment in the case, 
applies to a receiver appointed by the 
federal court under Judicial Code § 
65 (Comp. St. § 1047), a person whose 
claim is based on the killing of live 
stock is not entitled to payment be- 
fore the sale of the property, in the 
absence of any showing that the re- 
ceiver earned any net income by his 
operation of the property. Birming- 
ham Trust, etc., Co. v. Atlanta, etc., 
R. Co:, 287 Fed. 561. 


7. American Waterworks, etc., Co. 
v. Towle, 245 Fed. 706, 158 CCA 108 
[aff 232 Fed. 733] (Idaho constitu- 
tion). Contra Sundles vy. Idaho-Ore- 
gon Light, etc., Co., 218 Fed. 698. 


8. Fidelity Ins., etc., Co. v. Norfolk, 
ete.) Ri Cox, 127 Med) 662,62 "CCAS ss 
[aff 114 Fed. 389] (North Carolina 
statute). 


9. See supra § 391; infra § 515. 


10. American Iron, ete., Co. v. Sea- 
board Air Line R. Co., 283 U. S. 261, 
34 SCt 502, 58 L. ed. 949. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


an) ele 


§§ 486-489] 


orities as between the parties before it,1? but a court 
in which an action to foreclose a mortgage is brought 
may, under certain circumstances, be authorized to 
determine the relative ranks of the mortgage and 
receiver’s certificates issued by a receiver appointed 
in a prior ereditor’s suit.12 Except in situations to 
which the general rule that the funds in the hands 
of the receiver must first be applied to the satisfac- 
tion of valid subsisting liens!® is applicable, the court 
having the fund in its eustody may establish such 
priorities as the circumstances warrant.!* Having 
decreed priority to certain claims, it may in later 
orders postpone their priority by ordering for sub- 
sequent claims an equal or superior rank,!*® and the 
creditors, when they obtain an order of priority, take 
it with the understanding that the court has power 
to act thus.?® 


Authority and duty of receiver to determine. 


Sometimes receivers not only have the power,!? but ° 


it is their duty,1® to adjust and settle priorities. 


[§ 487] b. Time for Determination. The rela- 
tive dignity or priority of the different claims against 
property in the hands of a receiver may be settled 
as well before as after the sale of the property.!® 
It may be proper, however, for the court to postpone 
determination of priorities until the time for distri- 
bution of the proceeds,?° or until such time as. will 

11. U. S.—Metropolitan Trust Co. 


v. Lake Cities Electric R. Co., 100 
Fed. 897. 


Mass.—Antoine vy. James E. Nelson 
Co., 265 Mass. 214, 163 NE 903. 


Jem wenZar 


19. 
102, 35 SE 347; 


RECEIVERS 


Smith v. Trenton Dela-} Eq. 511, 34 A 938. 
ware Falls Co., 4 N. J. Eq. 505. 
Ferris v. Van Ingen, 
Crawford v. Seattle, 
etc., ECO 97 Wash. 651, 167 P 44 
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be more conducive to the interests of the parties con- 
cerned.*? 


[§ 488] ce. Form of Proceeding. Ordinarily the 
determination should be made in the proceeding in 
which the receiver is appointed,?” and not by cross 
complaints in an action by the receiver to recover 
assets,?* although where the regularity of the pro- 
ceeding by cross complaint, as indicated, is not ques- 
tioned, the court may determine the question as to 
priorities.2* Where the question of priorities was 
involved, it has been held that one having a right to 
be paid out of the funds in the receiver’s hands may , 
seek its enforcement by petition in the proceeding in 
which the receiver is appointed,?° or motion.2® The 
court may, however, decline to decide the question 
on motion where the matters involved require more 
deliberate consideration than can be given on a mo- 
tion.2* A receiver may bring suit to have priori- 
ties determined as between conflicting claims to the 
fund in his hands.?® 


[§ 489] d. Assertion or Pleading of Claim. Gen- 
eral rules as to the form and sufficiency of plead- 
ings,”° including rules as to petitions in interven- 
tion,®® apply in proceedings to fix or settle priori- 
ties.2+ It has been held that claimant should not 
be required to give notice of the particular classifica- 


Compare Hubbard 
v. Guild, 9 N. Y. Super. 685 (holding 
110 Ga, | that an order declaring the priority of 
a claim and adjudging payment will 
not be made on petition by an inter- 
vener until a decree has been made in 


Era staal Sa v. Nettleton, 86 Mo. 


Ok!.—Lively v. Evans-Howard Fire 
Brick 'Con ti 5s Ok 2592-242) PP) 173% 


Wash.—Crawford v. Seattle, etc., R. 
Co. 97 Wash. “651, 167 P 44 faquot 
Cyc]. 

{a] Determination by state court 
as to claim arising during prior fed- 
eral receivership.—That claims arose 
wile a receiver appointed by the fed- 
eral court was in control did not 
prevent a state court from ordering 
them paid in preference to general 
creditors in a subsequent receivership 
proceeding in the state court. An- 
toine v. James E. Nelson Co., 265 
Mass. 214, 163 NE 903. 


[b] Judgment recovered in state 
court against receiver appointed by 
federal court could not be enforced 
against property in the hands of the 
receiver, as the federal court should 
decide the order of payment. Harding 
v. Nettleton, 86 Mo. 658. 

12. Metropolitan Trust Co. v. Lake 
Cities Electric R. Co., 100 Fed. 897. 

Effect of mortgagee’s absence from 
proceeding’s on deaision therein as to 
priorities see infra § 494. 


13. See supra § 416. 
14; Kennebec Box Co. v. O. S. Rich- 
ards Corp., 295 Fed. 418; Ball v. Im- 


proved Property Holding Co., 247 Fed. 
* 645, 159 CCA 547. 

15. Kennebec Box Co. v. O. S. Rich- 
ards Corp., 295 Fed. 418; Ball v. Im- 
proved Property Holding Co., 247 Fed. 
645, 159 CCA 547 


16. Kennebec Boe Co. v. O. S. Rich- 
ards Corp., 295 Fed. 418; Ball v. Im- 
proved Pr operty, Holding Co., 247 Fed. 
645, 159 CCA 

17. ae v. Stock ton Paper Ware 
Mfg. Co., 32 N. J. Eq. 124; Smith v. 
Trenton Delaware Falls Co., 4 N. J. 
Eq. 505. 

18. Ennis v. Eden Mills Paper Co., 
65 N. J. L. 577, 48 A 610; Demott v. 
Stockton Paper Ware Mfg. Co., 32 N. 


[quot Cye]. 

20. |Union Trust Co. v. Curtis, 182 
Ind. 61, 105 NE 562, LRA1915A 699; 
St. Louis Union Trust Co. v. St. Louis, 


CLCe Rn) COE Gbexe Civ.) Aj) i146 cSiWe 
348. 
[a] Rule applied where the court 


postponed adjudication of priorities 
between creditors of an insolvent rail- 
road corporation. Union Trust Co. v. 
Curtis, 182 Ind. 61, 105 NE 562, LRA 
1915A 699 (contest between holders of 
different series of receiver’s certifi- 
cates). 

{[b] Determination of claims at 
different times.—Claims of creditors 
incurred by the receiver of a railroad 
in operating may be determined sep- 
arately at any time before final dis- 
tribution, and that certain claims were 
not audited until after other claims 
were audited and allowed did not af- 
fect priority. St. Louis Union Trust 
Co: v2 St. Louis} ete., R:- Co., (Tex-Civ. 
A.) 146 SW 348. 


21. National Trust Co. v. Dominion 
en ete., Co., (N: S.) [1927] 3 DomLR 


[a] Avoidance of interference with 
conduct of business.—An application 
of the insolvent to direct receivers to 
take such proceedings at law as might 
be necessary to determine priorities 
was denied where neither the receiv- 
ers nor claimants desired such a di- 
rection and it was desirable, if con- 
sistent with the rights of the parties 
in interest, to permit the receivers to 
earry on the business without the hin- 
drance and delay involved in proceed- 
ing for a determination of the rights 
of claimants. National Trust Co. v. 
Dominion Iron, etc., Co., (N. 8S.) [1927] 
38 DomLR 1063. 

22. ANtna Trust, etc., Co. v. Nack- 
enhorst, 188 Ind. 621, 122 NE 421, 123 
NE 353, 125 NE 2138. 

23. Attna Trust, etc., Co. v. Nack- 
enhorst, supra. 

24. Adtna Trust, etc., Co. v. Nack- 
enhorst, supra. 

25. Hatch v. Van Dervoort, 54N. J. 


the action in which the receiver was 
appointed and notice has been given 
to all other creditors interested in the 
distribution of the fund, but that to 
protect the petitioner an order should 
be made restricting the receiver from 
paying out the funds without notice 
to claimant, until his rights are deter- 
mined). 

Adverse claimants generally see su- 
pra § 147. 

Remedies against receiver generally 
see infra §§ 543-558. 

26. Artisan’s Bank vy. Treadwell, 34 
Barb. 553 [aff 25 N. Y. 489]. See Mo- 
bile Bank v. Planters’, etc., Bank, 1 
Ala. 109 ices Woodruff vy. Erie 
Re Corr 93aN. ke 

Presentation es ‘filing of claims see 
supra §§ 392, 394. 


27. <Artisan’s Bank vy. Treadwell, 34 
Barbii5b3, [afi, 255 Ne ye 489° See 
Woodruff v. Hrie R. Co., 938 N. Y. 609 
[rev 25 Hun 246]. 


28. Bamberger vy. Fillebrown, 12 
Misc. 328, 33 NYS 614. 


29. See prone § 374 et seq; Plead- 
ing 49 C. ul 
30. ie ee § 213 et seq. 


31. See cases infra this note. 


[a] Where estoppel is relied on to 
give priority, if the facts showing 
the estoppel are pleaded it is not nec- 
essary specifically to plead the estop- 
pel as a basis for a preference or pri- 
ority in a petition of intervention in 
a receivership proceeding. Baber v. 
Us: light setces Corp Chex Civ. cae) 
289 SW 728. 


[b] Complaint or petition held suf- 
ficient: (1) In a proceeding by a re- 
ceiver to have priorities determined 
as between the conflicting claims to 
the funds in his hands. Bamberger vy. 
Fillebrown, 12 Misc. 328, 33 NYS 614. 
(2) Intervention by current operation 
claimant in a foreclosure suit. Bar- 
num v. Southern Oregon Tract. Co., 
CNS 652, 195 P 580, 197 P 269, 198 
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tion in respect of priority which is claimed by him.*? 


[§ 490] e. Exception or Objection to Claim. 
Usually a receiver is not obliged to make or file a for- 
mal or written objection to a claim.** Some stat- 
utes which create a preference do not fix the time 
within which exceptions to claims must be filed.** 


[§ 491] f. Who May Raise Questions; Proper 
and Necessary Parties. When a court takes posses- 
sion of the property of an insolvent for administra- 
tion and appoints a receiver, ordinarily any claim- 
ant or creditor,*® including a general creditor,*® has 
‘the right to intervene and contest the validity®’ and 
the priority®® of other asserted claims or hens; and 
a mortgagee who has not acquiesced in the appoint- 
ment of a receiver may object to an order giving debts 
contracted by the receiver priority over the mort- 
gage.?® So while it has been said that where a ques- 
tion as to preference arises between claimants, the 
receiver ordinarily is not concerned,*® the right of 
a receiver to question the validity and priority of a 
lien has been recognized.*! In accordance with the 
general rules as to parties in civil actions or proceed- 
ings,*? ordinarily no decision fixing priorities should 
be made without giving an opportunity to be heard 
to persons whose rights will be affected by the deci- 


32. Pennsylvania Steel Co. v. New 
‘York City R. Co., 187 Fed. 287. 


33. Leach vy. Farmers’, etc., Bank, 
207 Iowa 471, 220 NW 10; Crawford v. 


245, 8 NE 488. 
[a] 
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wanda Valley, etc., R. Co., 103 N. Y. 


Receivership procured by an- 


sion.*% 

Misjoinder. The fact that a receiver for a de- 
fendant in an action in one court is made receiver by 
another court in an action against the same defend- 
ant does not show that there is a misjoinder of parties 
in a subsequent action by the receiver to determine 
priorities, on the theory that the receiver sued in his 
capacity as receiver of both courts.** 


[§ 492] g. Evidence. General rules as to evidence 
in civil actions or proceedings, including rules as to 
burden of proof,*® admissibility,*® and sufficiency,** 
apply in proceedings to fix and determine priorities.*® 

[§ 493] h. Hearing or Trial. It is the duty of the 
court in determining priorities to determine the char- 
acter of the claims,*® and, in order to do so, to ex- 
amine into questions of fact as to when, how, and 
for what purpose the claims originated or the debts 


_they represented were incurred;°° on the proof as 


to the character submitted the court should decide 
the classification in respect of priority.®*t In other 
words, the decision as to priority is usually a mixed 
question of law and fact.°? 


Reference. If necessary, a reference may be had 
in fixing priorities.°* 


[§ 494] i. Judgment, Decree, or Order. In ac- 


Missouri Water, ete., Co., 151 Mo. A. 
322, 1381 SW 889. (3) For case in 
which person claiming a _ priority 


[§§ 489-494 


Seattle, etc., R. Co., 97 Wash. 651, 167 
RP 44, 


[a] Beason for rule.—Claims of 
priority are adjusted by the court up- 
on circumstances of claims, and not 
upon admission of priority by receiv- 
er. Crawford v. Seattle, etc., R. Co., 9 
Wash. 651, 167 P 44. 


34. Central Sav. Bank v. Newton, 
59 Colo. 150, 147 P 690. 


[a] Thus Rev. St. (1908) §§ 6998-— 
7000, making wages of laborers pre- 
ferred claims in the event of the ap- 
-pointment of a receiver, do not fix the 
time within which exceptions’. to 
claims must be filed. Central Sav. 
eat v. Newton, 59 Colo. 150, 147 P 
690. 


35. -In re Field Body Corp., 240 
Mich. 28, 215 NW 6. Compare Lazear 
v. Ohio Valley Steel Fdy. Co., 65 W. 
“Wa. 105, 68 SE 772 (where a manufac- 
turing plant in the hands of receivers 
is sold under decree by commissioners, 
sand the sale confirmed without excep- 
tion, and the proceeds thereof are in- 
-adequate to pay the holders of receiv- 
‘ers’ certificates, the court will not at- 
tempt to adjust equities of vendors 
who reserved title to property pur- 
«chased from them and used by the re- 
weivers in the original construction of 
the plant). 


36. Franklin Nat. Bank v. White- 
head, 149 Ind. 560, 49 NE 592, 68 Am 
SR 302, 39 LRA 725. And see cases 
infra notes 37, 38. 


37. Franklin Nat. Bank v. White- 
head, supra; In re Field Body Corp., 
240 Mich. 28, 215 NW 6. 


38. Wiggington v. Auburn Wagon 
Co., 33 F. (2d) 496; Farmers’ L. & T. 
Co. v. San Diego Street-Car Co., 45 
Fed. 518; Franklin Nat. Bank vy. 
Whitehead, 149 Ind. 560, 49 NE 592, 
63 AmSR 302, 39 LRA 725; In re Field 
Body Corp., 240 Mich. 28, 215 NW 6. 

[a] General creditor with equita- 
ble lien is within the above rule. 
Farmers’ L. . Co. v. San Diego 
Street-Car Co., 45 Fed. 518. 


39. Metropolitan Trust Co. v. Tona- 


other mortgagee.—The rule applies 


‘although plaintiff mortgagee may be 


estopped from objecting by having 
applied for the appointment of the re- 
celver, Metropolitan Trust ‘Co: 7. 
Tonawanda Valley, etc., R. Co., 103 N. 
Y. 245, 8 NE 488. 


40. Walker Bros., Bankers v. In- 
termountain Milling Co., 65 Utah 340, 
237 P 228. 


41. In re Field Body Corp., 
Mich, 28, 215 NW 6. 


42. See Equity § 253 et seq; Par- 
ties passim 47 C. J. pl. 


43. Metropolitan Trust Co. v. Lake 
Cities Electric R. Co., 100 Fed. 897; 
Lively v. Evans-Howard Fire Brick 
Cor, TLS Ok 259.242) Pari73s eAntram 
v. Tower Hill Connellsville Coal, ete., 
Co., 25 Pa. Dist. 773; Allan v. Mani- 
toba, ete.; R. Co., 10 Man. 143. 


[a] Equity cannot be cut off.—The 
equity of one who furnished supplies 
shortly before the appointment of re- 
ceivers to be paid out of funds or in- 
come in their hands cannot be cut off 
before he becomes a party to the pro- 
ceedings, by orders entered at the in- 
stance of the mortgage creditors. 
New England R. Co. v. Carnegie Steel 
Co., 75 Med54, 21 CCA 219. 


44. Bamberger v. Fillebrown, 12 


240 


Mise. 328, 33 NYS 614. 
45. See Evidence §§ 13-24. 
46. See Evidence § 89 et seq. 
47. See Evidence § 1730 et seq. 
48. See cases infra this note. 


[a] Burden of proof.—(1) The bur- 
den of establishing the existence and 
priority of certain claims and 


liens 
has been placed on claimant. Has- 
Sall- vim Wilcox, 130 USS 49309 Set 


590, 32 L. ed. 1001; In re Field Body 
Corp., 240 Mich. 28, 215 NW 6; West- 
inghouse Hlectric Mfg. Co. v. Barre, 
CLC HO rACE, metG,. CO non Wit Opn OG 
A 594. (2) This rule has been applied 
to one claiming the priority of a so- 
called current operating expense claim 
arising prior to the receivership. Cen- 
tral Sav. Bank v. Newton, 59 Colo. 
150, 147 P 690; Lincoln Trust Co. v. 


failed to show a diversion of deposits 


see Armstrong vy. Cruz, 13 Porto Rico 
Fed. 310. 


[b] Admissibility.—In proceedings 
to assert the right to claim priority 
as _to legal services rendered to a 
railroad company before the receiver- 
ship, evidence as to payment by the 
receiver for similar services rendered 
under similar circumstances was ad- 
mitted by the master as illustrating 
and throwing light on the issues in- 
volved. Seaboard Air Line R. Co. v. 
Continental Trust Co., 166 Fed. 597. 


[ec] Sufficiency.—Evidence held 
sufficient to sustain finding that one 
employed to handle the finances of a 
corporation before receivership fully 
complied with his contract which oth- 
er creditors approved, as regards pri- 
ority of the claim over claims of such 
other creditors. Baber v. U. S. Light, 
ete., Corp., (Tex. Civ. A.) 289 SW 728. 


Cross references: 
Burden of proof: 

In respect of nonapplication of six 
months’ rule in determining pri- 
ority of current expense claims 
arising prior to receivership see 
Supra § 462. 

Where question as to priority in re- 
spect of trust funds in hands of 
receiver involved see supra § 414. 

Evidence: 

In respect of diversion as affecting 
preference of current expense 
claim arising prior to receivership 
see Supra § 455. 


Where question as to priority in re- . 


spect of trust funds in hands of 

receiver involved see supra § 414. 

49. Crawford v. Seattle, etc., R. Co., 
97 Wash. 651, 167 P 44. 


50. Crawford vy. Seattle, 
Co., supra. 


51. Pennsylvania Steel Co. v. New 
York City R. Coy 13 Meds 237. 


52. Crawford v. Seattle, ete, RuiCo- 
97 Wash. 651, 167 BP 44; 


53. Gregg Co., Ltd. v. Utuado Su- 
gar Co., 7 Porto Rico Fed. 219. 


eles 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


R., 


ele) x. 


lies 


§§ 494-496] 


cordance with general rules,®* ordinarily the claims 
and rights of persons who have not been made parties 
to proceedings to fix priorities are not affected by the 
decision or judgment.°*® 


Attack on judgment or decision. The right of a 
claimant whose claim has been denied priority to in- 
stitute. proceedings under the general law to vacate 
for error of law, the decree fixing priorities, has been 
recognized.°& Where a judgment under which a levy 
has been made on the property of the corporation 
is made, by order of the court, a preferred claim, to 
be first paid by the receiver, it has been held that 
such order cannot be annulled in a separate action 
brought by the receiver to set aside the judgment.** 

[§ 495] C. Parties, Property, and Funds Liable**® 
—1l. For Receivership Expenses—a. In General. In 
the absence of statutory regulation,®® receivership 
expenses are generally adjudged upon equitable 
principles,®°® it being left largely to the discretion 
of the court to determine the source from which 


54. See Judgments § 1480 et seq. 
55. Metropolitan Trust Co. v. Lake 
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60. U. S.—Palmer v. Texas, 212 U. 
S..118,. 29 SCt_220,.53 a: ed. 435; 
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payment for such expenses is to be derived,** 
whether from the property or fund in the hands: 
of the receiver®? the parties to the action or re- 
ceivership,®® or from the creditors,®* or lienors of 
all or particular parts of the property in the hands 
of the receiver.6® Where the action brought by 
complainant is based upon.a contract, the expenses: 
of the receivership should be so charged as to make: 
the recovery conform to the terms of “the contract.®* 


[§ 496] b. Property or Funds in Hands of Receiv- 
er®7—(1) In General.- In accordance with the gen- 
eral rule giving the court discretion to determine the 
liability for receivership expenses,°* the court in its 
diseretion may, 69 and as a general rule does, hold 
that a receiver’s compensation and the expenses nec- 
essarily incurred by him in preserving and carimg 
for the property under the order of a court of com- 
petent jurisdiction are primarily a charge upon and 
should be paid out of the fund or property in his 
hands,’® regardless of the ultimate outcome of the 


Palmer v. Texas, 212 U. S. 118, 29 SCt 


Pre- | 230, 538 L. ed. 435; Atlantic Trust Cov 


Cities Electric R. Co., 100 Fed. 897; 
Lively v. Evans-Howard Fire Brick 
Cos-115 OK. 259.9 242 P7703. 


[a] Absence of mortgagee from 
first suit.—The declaration of the pri- 
ority of receiver’s certificates, in a 
suit in which mortgagees were not 
parties, was not binding in a subse- 
quent suit to foreclose, brought in an- 
other court, upon those not parties to 
the first suit, and the court in the lat- 
ter suit had jurisdiction to decree 
foreclosure, without interfering with 
the possession of the’ receiver in the 
first suit, and to determine priorities 
of the receiver’s certificates, all par- 
ties interested in the question being 
before the court in the foreclosure 
suit. Metropolitan Trust Co. v. Lake 
Cities Electric R. Co., 100 Fed. 897. 


56. Barlow v. H. & B. Lumber Co., 
153 Wash. 565, 280 P 88. 


{a] Petition held sufficient.—A pe- 
tition by or on behalf of the state to 
vacate a decree allowing a claim for 
premiums and penalties for accident 
and medical aid funds as general 
claims only was sufficient under Rem- 
ington Comp. St. §§ 242, 399 (7), 464 
(3), 467. Barlow v. H. ’& B. Lumber 
Co., 153 Wash. 565,280 P 88. 


57. Ridgway v. Symons, 
Div. 98, 38 NYS 895. 


58. Cross references: 

Assessment of stockholders to pay 
expenses of receivership of corpora- 
tion see Corporations § 3244, 

Compensation of receiver see 
§§ 618-635. 

Liability: 

Of: 


Party upon redelivery see supra 
§ 385. 


4 App. 


infra 


Property or funds to: 
Attachment see Attachment § 
391; 
Garnishment see Garnishment 
§§' 86, 166 note 20 et seq 
Purchaser see supra §§ 380-— $81. 
When property returned to owner 
without sale see supra § 385. 


Out of what property judgment 
against receivership enforced see 
infra § 9 


Power of receiver to incur expenses 
see supra §§ 196-207. 

Priority of receivership expenses see 
supra §§ 422-448. 

Receivership eee as _ provable 
claim see supra § 3 

Requiring bond on Se ea see 
supra § 88 
59. See statutory provisions. 


sidio Min. Co. y. Overton, 286 Fed. 848. 

Ala.—Wills Valley Min., etc., Co. 
v. Galloway, 139 Ala. 276, 35 S 850. 

Ind.—Brock vy. Rudig, 69 Ind. A. 190, 
119 NE 491. 

btn alae v. Gifford, 31 Iowa 

Oh.—Richey v. Brett, 112 Oh. St. 
582, 148 NE 92. 

61. U.'S.—Rector v.. U.S, 20°F: 
(2d) 845; Presidio Min. Co. v. Over- 
ton, 286 Fed. 848 [cit Cyc]. 

Ga.—Peppers v. Cauthen, 
229, 84 SE 477 (under code). 

Ind.—Brock y. Rudig, 69 Ind. A. 190, 
119 NE 491. 

Kan.—Northrup Nat. Bank v. Var- 
ner, 82 Kan. 691, 109 P 394. 

Mo.—Pullis v. Pullis Bros. Iron Co., 
90 Mo. A. 244. 

Okl.—Anderson vy. Marietta Nat. 
Bank, 93 Okl.-241, 220 P 883. 

W. Va.—Nutter v. Brown, 58 W. Va. 
237, 52 SE 88, 1 LRANS 1083, 6 Ann 
Cas 94. 

OEE for expenses see supra § 


143 Ga. 


62. See infra §§ 496-500. 
63. See infra §§ 501-506. 


64. See infra § 507. 
65. See infra § 505. 
66. O’Neil v. Sun Co., 58 Tex. Civ. 


A. 167, 123 SW 172. 


{a] Illustration.—Where a receiv- 
er has been appointed to operate an oil 
well pending a lessee’s suit against 
the lessor for a share of the product 
of the well under a lease providing 
that the lessee bear the cost of pro- 
duction, costs of the receivership, be- 
ing within such lease _ provision, 
should be adjudged against the les- 
see’s Share of the production. O’Neil 
Vv. ses Co., 58 Tex. Civ. A. 167, 123 SW 
172. ; 


67. Cross references: 


Liability of fund for payment of costs 
generally see Costs §§ 207-210. 
ee estate is insufficient see infra 
5038. 


\ 


68. See supra § 495 note 61. 
69. Burnrite Coal Briquette Co. v. 
Riggs, 274 U. S. 208, 47 SCt 578, 71 L. 


ed. 1002 [aff 6 F. (2d) 226]; St. Louis 
Union Trust Co. v. Texas Southern R. 
Co., 59 Tex. Civ. A. 157, 126 SW 296. 


70. U. S.—Oklahoma v. Texas, 265 
U. S. 505, 44 SCt 604,68 L. ed. 1152; 


v. Chapman, 208 U. S. 360, 28 SCt 105, 
52 L. ed. 528 [rev 145 Fed. 820, 76 CCA 
396]; Rector v. U. S., 20 FE. (2d) 845.5. 
Tevander v. Ruysdael, 299 Fed. 7465 
Doddridge County Oil, ete., Co. v— 
Smith, 173 Fed. 386; Strain v. Palmer,,. 
159 Fed. 628, 86 CCA 618; Clark v. 
Brown, 119 Fed. 130, 57 CCA 76; Elk 
Fork Oil, etce., Co. v. Foster, 99 Fed- 
495, 39 CCA 615; Burden Central Sug-- 
ar-Refining Co. v. Ferris Sugar-Mfg.. 
Co., 87 Fed. 810, 31 CCA 233; Ferguson: 
v. Dent, 46 Fed. 88 [app dism 140 U.. 
S. 680 mem, 11 SCt 1020 mem, 35 L, ed.. 
593 mem]; Blair v. St. Louis, etc., R- 
Co., 20 Fed. 351; Western Div. West 
ern North Carolina R. Co. v. Drew, 29) 
F. Cas. No. 17,434, 3 Woods 691 [aff 
103 U. S. 118, 26 L. ed. 327]. 


he wee v. Carroll, 
Cal.—Ephraim v. Pacific Bank, 129 
Cal 589562) Praeit. 
Colo.—Welch v. Renshaw, 14 Cola. 
A. 526, 59 P 967. 


Fla.—State v. Florida Cent. R. Cm, 
16 ee. 703. 


56 Ala. 


143 Ga. 
225° "84 SE 477; Sparks v. Georgia, etc., 
Ri: Co., 113 Ga. 1111, 39 SE 470; Rouns- 
aville’ Vv. Langston, 99: Ga. 117, 24 SE 
972; Central Trust Co. v. Thurman,, 
74 Ga. 735, 20 SE 141. - 


Ill.— Knickerbocker v. McKindley 
Coal, ete., Co., 172 Ill. 5385, 50 NE 330, 
64 AmSR 54; Highley v. Deane, 168 
Ill. 266, 48 NE 50; Heise v. Starr, 44 
Til. A. 406. 


Ind.—Brock v. Rudig, 69 Ind: A. 190, 
119 NE 491; Bartholomew v. Mutual Le 
Ins. Co., 36 Ind. A. 328, 75 NE 31. 


Iowa.—Frick v. Fritz, 124 Iowa 529, 
100 NW 513; Gallagher Vv. Gingrich; 
105 Iowa 237, 74 NW 763; St. Paul Ti- 
tle Ins., ete., Co. v. Diagonal CoaljGo:s 
95 Iowa bbl, 64 NW 606; Jaffray v- 
Raab, 72 Iowa 335, 33 NW 337; Rad- 
ford v. Folson, 55 lowa 276, 7 NW 604. 


Ky.—Granger v. Old Kentucky Pa- 
per Co., 105 Ky. 683, 49 SW 477, 20) 
KyL 1491. 


pe Midesattonn v. Bohn, 96 Md. 8, 53 A 


Minn.—Joslyn v. Athens Coach, ete, 
Co., 43 Minn. 534, 46 NW 77 


Mo.—Berry v. Rood, 225 Mo. 85, 123; 


SW 888; Berry v. Rood, 209 Mo, 662, 
108 SW 22; Joeckel v. Gust, (A.) 268: 
SW 888. 


Mont.—Hutchinson vy. Hampton, 1 
Mont. 39. 


TT 
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principal suit,” it being further held that, where the 
object of a receivership is to preserve the property 
pending a determination of the rights of the par- 
ties bo the litigation with reference thereto, and there 
is no question as to the legality or propriety of the 
appointment of the receiver, the successful party, 
availing himself of the fruits of the litigation, must 
take the same subject to the expenses of the receiver- 


ship.*? 


[§ 497] (2) When Appointment of Receiver Im- 
Ordinarily a court having no 
jurisdiction to appoint the receiver in any event can- 


proper or Illegal.’* 


N, J.—Lembeck v. Jarvis Terminal, 
ete., Co., 68 N. J. Eq. 352, 59 A 565. 


N. Y.—Locke v. Covert, 42 Hun 485, 
6 NYSt 55, 12 NYCivProc 31; Galster 
iv. Syracuse Sav. Bank, 29 Hun 594; 
Clark vy. Clark, 132 Misc. 588, 230 NYS 
455; Crook v. Findley, 60 HowPr 3875; 
Iddings v. Bruen, 4 Sandf. Ch. 417. 


N. D.—Cutter v. Pollock, 7 N. D. 631, 
76 NW 2385. 


Oh.—Richey v. Brett, 112 Oh. St. 
582, 148 NE 92; Sturwold v. George 
Vehr Parlor Frame Co., 7 OhS&CP 
HSis,.) ORNP sil. 


Or.—Ford v. Gilbert, 42 Or. 528, 71 
P 971; Tobin v. Portland Mills Co., 41 
Or. 269, 68 P 749, 1108. 


Pane v. Bedell, 11 Pa. Super. 


R. I.—Mauran v. Crown Carpet Lin- 
ing Co., 23 R. I. 344, 50 A 387; Tilling- 
hast v. Champlin, 4 R. I. 173, 67 AmD 
510. 


Tenn.—Stretch v. Gowdey, 3 Tenn. 
Ch 565. 


Tex.—Payne v. Little Motor Kar Co., 
(Civ. A.) 266 SW 597; St. Louis Union 
Trust Co. v. Texas Southern R. Co., 59 
Tex. Civ. A. 157, 126 SW 296; Byrne 
v. Lake’ Charles First Nat. Bank, 20 
Tex. Civ. A. 194, 49 SW 706; Espuela 
land,sete,, Co-.y; Bindle, 11 “Tex: Civ, 
A. 262, 32 SW 582. 


W. Va.—Nutter v. Brown, 58 W. Va. 
axe ve SE 88, 1 LRANS 1083, 6 Ann 
as 94. 


Wis.—Thomsen v. Hercules Steel 
Casting Co., (Wis.) 229 NW 68. 


B. C.—-Johnston v. Courtney, [1920] 
2 WestWkly 459. 


“When it becomes the duty of a 
court of equity to take property under 
its own charge, through a receiver, 
the property becomes chargeable with 
the necessary expense incurred in tak- 


ing care of and saving it, including. 


the allowance to the receiver for his 
services. He is the officer and agent 
of the court, and not of the parties; 
and it is a right of the court, essential 
to its own efficiency in the protection 
of things so situated to keep them un- 
der its control, until such expenses 
and allowances are paid, or secured 
to be ‘paid.”” Beckwith v. Carroll, 56 
Ala. 12, 14 [quot Knickerbocker v. Mc- 
Kindley Coal, etc., 'Co., 172 Ill. 535, 
547, 50 NE 330, 64 AmSR 54]. 


[a] Reason for rule.—‘‘The object 
of appointing a receiver is to preserve 
the property for the benefit of all 
the parties interested.” Knickerbock- 
er v. McKindley Coal, ete., Co., 172 Ill. 
535, 547, 50 NE 330, 64 AmSR 54. 


[b] Rule applied to counsel fees.— 
Louisville, etc., R. Co. v. Wilson, 138 
Uses bOdge lin St 405) (34 IL ed) 1023: 
Pennsylvania L. Ins., etc., Co. v. Jack- 
sonville, ete., R. Co., 93 Fed. 60, 35 
CCA 202; Sowles v. National Union 
Bank, 82 Fed. 139; Petersburg Sav., 
ete., Co. v. Dellatorre, 70 Fed. 643, 17 
CCA 310; Central Trust Co. v. Thur- 
man, 94 Ga. 735, 20 SE 141; Loudon 
v. Coleman, 62 Ga. 146; How v: Jones, 
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not charge the fund or property in the receiver’s pos- 
session with the receivership expenses,’* except it 
has been so provided by agreement between the par- 
ties,7° and the foregoing is also true in cases where 
a court, having jurisdiction to make the appointment, 
does so improperly and erroneously.‘® 
a defendant in a receivership proceeding have its 
property taken to pay the expenses of a receiver un- 


Nor should 


lawfully and unjustly kept in office as an officer of 


60 Iowa 70, 14 NW 193; State v. Ac- 
tive Bldg., etc., Assoc., 102 Mo. A. 
675, 77 SW 171; Atty.-Gen. v. Con- 
tinental Jus, ins:. Co.) 27, Tun 2957" 63: 
HowPr 129 [app dism 90 N. Y. 45]; 
Hand v. Savannah, ete., R. Co., 21 S. 
C. 162; St. Louis, Union Trust.'Co. v. 
Texas Southern R. Co., 59 Tex. Civ. A. 
157,126 SW 296; Kilpatrick v. Herton, 
15 Wyo. 501, 89 P 1035. 


{c] In proceedings taken by receiv- 
er to bring particular question before 
court, the costs may be ordered to be 
paid by the receiver out of the fund, 
the question being one which it was 
reasonable to have brought before the 


court. Iddings v. Bruen, 4 Sandf. Ch. 
(N. Y.) 417. 
[d] Sale to pay expenses of keep- 


ing business a going concern is prop- 
er. Knickerbocker v. McKindley Coal, 
ete: Co. 172 T1535, 50 INE 330) 64 
AmSR 54 (coal and grocery claims 
against hotel in hands of receiver). 


[e] Waiver of irregularity or im- 
propriety in appointment.—(1) While, 
on objection made in time, an order 
irregularly or improperly appointing 
a receiver will be revoked or reversed 
on appeal, this defect may be cured 
by stipulation filed, and it cannot then 
be invoked to defeat the legitimate ex- 
penses of the receiver in the execution 
of his duties. Crouse v. Bedell, 11 Pa. 
Super, 598; Nutter v. Brown, 58 W. 
Va. 237, 52 SE 88, 1 LRANS 1083. (2) 
As affecting right to contest validity 
of receivership see supra § 104 note 
72 [a] (4). (8) As affecting right to 
compensation see infra § 618 note 77. 


{f] Proceeds of property.—Joeckel 
v. Gust, (Mo. A.) 268 SW 888 (sale of 
crop); St. Louis Union Trust Co. v. 
Texas Southern R. Co., 59 Tex. Civ. 
A. 157, 126 SW 296 (extra allowance). 


[gs] _Contract for part of recovery 
of land.——Where an attorney was em- 
ployed by the receiver of a railroad 
company to sue for land, under a spe- 
cial contract to receive one half of 
the recovery, land, and damages, and 
he succeeded in recovering the land, 
which was sold with the other prop- 
erty of the company and the proceeds 
placed in the common fund, it was 
held that the attorney was entitled to 
pursue the proceeds and establish his 
claim against the fund instead of the 
land. Hand v. Savannah, etc., R. Co., 
Al SiC. 162. 


71. U. S.—Burnrite Coal Briquette 
Conv. Riggs 24 Uns» 71, 40 SCt 57s, 
71 L. ed) 1002 [aff 6 H.. (2d) 226]: 
Oklahoma y. Texas, 265 U. S. 505, 44 
SCt 604, 68 L. ed. 1152; Palmer v. 
Texas, 212 U. S. 118, 29 SCt 230, 53 
L. ed. 435; Rector v. U. S., 20 FB. (2a) 
845; Elk Fork Oil, ete., Co. v. Jen- 
nings, 90 Fed. 767; Ferguson y., Dent, 
46 Fed. 88. 


Iowa.—Frick y. Fritz, 124 Iowa 529, 
100 NW 5138; Harrington v. Foley, 108 
Iowa 287, 79 NW 64; Jaffray v. Raab, 
72 Iowa 335, 33 NW 3837. 


N. Y.—O’Mahoney vy. Belmont, 37 N. 
Y. Super. 223 [aff 62 N. Y. 133]; Clapp 
v. Clapp, 38 Hun 540; Hopfensack y. 


the court, when justice requires his discharge.** And 
the same rule applies where property taken posses- 
sion of and cared for by a receiver turns out to be- 


Hopfensack, 9 Daly 457, 61 HowPr 


498. 


N,? D:—Cutter -v. (Pollock, 7 Ne D- 
631, 76 NW 235. 


Or.—Hembree v. Dawson, 18 Or. 474, 
23 P 264 


Tex.—Payne v. Little Motor Kar 
Co., (Civ. A.) 266'SW 597. 


[a] Where party procuring ap- 
pointment ultimately unsuccessful.— 
Rector v. U. S., 20 F. (2d) 845; Elk 
Fork Oil, etc., Co. v. Jennings, 90 Fed. 
767; Ferguson vy. Dent, 46 Fed. 88 [app 
dism 140 U. S. 680 mem, 11 SCt 1020 
mem, 35 L. ed. 598 mem]; Frick v. 
Fritz, 124 Iowa 529, 100 NW 513; Har- 
rington v. Foley, 108 Iowa 287, 79 NW 
64; Jaffray v. Raab, 72 Iowa 335, 33 
NW 337; O’Mahoney v. Belmont, 37 
Nw W. Super) 223: fait 627 No Yo Tea 
Cutter v. Pollock; 7 N. D. 631, 76 NW 
235; Hembree y. Dawson, 18 Or. 474, 
23°P 264. 


Liability of complainant see infra 
501. 


72. Brock v.-Rudig, 69 Ind. A. 190, 
119 NE 491; Frick v. Fritz, 124 Iowa 
529, 100 NW 513; Hopfensack v. Hop- 
fensack, 9 Daly (N. Y.) 457, 61 HowPr 
498. 


73. liability of party procuring 
appointment of receiver see infra § 
501. 


74 Lion Bonding, ete., Co. v. Ka- 
ratz, 262 U.S. 640, 43 SCt 641, 67 L. ed. 
1751; Noxon Chemical Products Co. 
ve bbeckie, 39. EY) (2d) 318s) Mertz ive 
Knudson,” 6° Pisy¢2d)  Si2Zs" Mawes i. 
Madison First Nat. Bank, 229 Fed. 51, 
143 CCA 645; Beach v. Macon Grocery 
Coz, 125 Fed. 513, 60° CCAU557> Brock 
v. Rudig, 69 Ind. A. 190, 119 NE 491; 
eats vy. Coleman, (Ind. A.) 119 NE 
152. 


[a] Where order of appointment is 
void.—McBride v. Coleman, (Ind, A.) 
119 NE 152. 

75. 
812. : 

76. Couper v. Shirley, 75 Fed. 168; 
rene v. Rudig, 69 Ind. A. 190, 119 NE 


[a] Ex parte appointment of a re- 
ceiver pursuant to a stipulation in a 
mortgage which is held void on 
grounds of public policy (see Mort- 
gages § 169 note 94), prevents the 
court from charging the compensa- 
tion of the receiver against the funds 
in his hands. Couper vy. Shirley, 75 
Fed. 168, 21 CCA 288. 


[b] Finding against complainant 
generally, although the appointment 
of the receiver was one of the objects 
of the complaint, is not a finding that 
the receiver, appointed long before a 
trial on the merits, was improvidently 
appointed. Brock vy. Rudig, 69 Ind. A 
190, 119 NE 491. 


77. Forrester v. Boston, etc., Cons. 
Copper, etc., Min. Co., 30 Mont. 181, 
76 P 2; Wagoner Oil, etc., Co. v. Mar- 
na sa Okl. 116, 278 P 294, 309 [quot 

ye]. 


Hertz v. Knudson, 6 EF. (2d) 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 497-498] 


long to third parties who are in no way benefited by 
The party who procured the ap- 
pointment is generally charged with the expenses in 
Yet, in the exercise of its discretion,®° 
the court may in a proper case assess the expenses 
of the receivership against the fund or property in 
the hands of the receiver, even where the appoint- 
ment of the receiver was improper or illegal,*? par- 
ticularly where the court appointing 
jurisdiction to do so,** or where both parties to the 
litigation are part owners of the property.** 


the receivership.*§ 


such ecases.7° 


it has been said that the expenses 


receiver which defendant would necessarily have 
incurred had no receiver been appointed should be 
paid out of the fund,®* but such as would not have 
been incurred in such ease should be charged to the 


party procuring the appointment.** 
a court to allow the expenses of the 


78. Ephraim v. Pacific Bank, 129 
Cal. 689, 62. P1770) Mrick Wace ritz, 124 
Towa 529, 100 NW 513; Howe v. Jones, 
66 Iowa 156, 23 NW 376; Dixon v. Ta- 
lerico, 131 Misc. 629, 228 NYS 429; 
Brazelton vy. J. I. Campbell Co., 49 
Tex. Civ. A. 218, '108 SW 770. 


[a] Proceeds of property sold 
without direction of court, which liti- 
gation proves to belong to a third per- 
son, cannot be charged with the re- 
eeiver’s costs and disbursements. 
Dixon v. Talerico, 131 Misc. 629, 228 
NYS 429 [dist Hopfensack v. Hopfen- 
ropa IeDalye "GN Yis)) 45:05 OL pow Pr 
498]. 


{b] Property which should not 
have been brought within jurisdiction 
of receiver, or taken possession of by 
him (1) should not be appropriated 
to the payment of the expenses of 
the receivership, but in’such cases the 
receiver must look for his compensa- 
tion to the portion of the fund which 
was-properly brought within his ju- 
risdiction (Frick v. Fritz, 124 Iowa 
529, 100 NW 518), (2) or, if there is 
no such fund, then to the party on 
whose application the receivership 
was secured (see infra § 504 note 49), 
(3) unless it is made to appear that 
the intervening owner of the prop- 
erty benefited by the receivership, in 
which case he may be required to sub- 
mit to an equitable apportionment of 
the expenses in accordance with the 
benefits received (Frick v. Fritz, su- 
pra). (4) Ina suit to recover the val- 
ue of lumber claimed to have been 
converted by the receivers of defend- 
ant company, if the receivers con- 
verted plaintiff’s lumber, the costs of 
its sale by the receivers, and the ex- 
penses of the receivership in connec- 
tion therewith, cannot be peer 
against plaintiff. Brazelton v. J. 
Campbell Co., 49 Tex. Civ. A. 218, 108 
SW 770. 


79. See infra § 504. 

80. See supra § 495 note 61. 

81. Excelsior White Lime Co. v. 
Rieff, 107 Ark. 554, 155 SW 921; Ford 
v. Gilbert, 42 Or. 528, 71 P 971; New 


Birmingham Iron, etc., Co. v. Blevens, 
12 Tex. Civ. A. 410, 34 SW 828; Kerr 
Vel 2 BW V ae 0.10. 


[a] Where benefit of services of 
receiver and of the expenses incurred 
by him has been appropriated by a 
subsequent receiver, and therefore in- 
ured to the estate. Ford v. Gilbert, 42 
Or 525, 0s oud. 


[b] Compensation of receiver.— 
Excelsior White Lime Co. v. Rieff, 107 
Ark. 554, 155 SW 921; New Birming- 
ham Iron, etc., Co. v. Blevens, 12 Tex. 
Civ. A. 410, 34 SW 828. 


[ec] Acquiescence in appointment 
which is ultimately held to have been 
improperly made is an equity which 


RECEIVERS 


es Thereon.*? 


the receiver has 


Thus 
incurred by the 


fied.*° 


It is proper for 
receivership out 


may justify charging the fund with 
the costs. Burnrite Coal Briquette 
CO.4N. RAS SS) 24 se 200) An Ct 
578, 71 L. ed. 1002 faff 6 F. (2d) 226]; 
Clark v. Brown, 119 Fed. 130, 57 CCA 
76 (where estate actually benefited by 
receivership). 


82. Burnrite Coal Briquette  v. 
RASS 2146 Wepiss 20S, 40 SCL Ss, Lok 
L. ed. 1002 [aff 6 F. (2d) 226]; Mc- 
Bride v. Coleman, (Ind. A.) 119 NE 


152; Ford v. Gilbert, 42 Or. 528, 71 
ie yeale i 
[a] Thus: (1) Where the court 


has the general power and authority 
to appoint a receiver pendente lite in 
proper cases, and the parties to a 
pending suit appear and admit that 
such an appointment is necessary in 
the suit, and, acting on such assent, 
a receiver is appointed, his compensa- 
tion and the expenses necessarily in- 
curred by him in preserving and car- 
ing for the property under the order 
of the court should be paid out of the 
fund, although it may be found on 
further investigation and subsequent 
examination that the court was in 
fact without jurisdiction of the sub- 
ject matter, and the suit ultimately be 
decided adversely to plaintiff. Ford 
Waren berturts, Ormo2ss Gl POT C2) 
Where the order of appointment is 
not void but merely improperly made 
and erroneous, the court in its dis- 
eretion may charge the fund with re- 
ceivership expenses. McBride v. Cole- 
man, (Ind. A.) 119 NE 152. 


83. New Birmingham Iron, etc., Co. 
Va leNeu® 12 Tex. Civ. A. 410, 34 SW 


84. N. Y.—Weston v. Watts, 45 
Hun 219 (dictum). 
Okl.—Wagoner Oil, etc., Co. v. Mar- 


low, 
yes 

Tex.—New Birmingham Iron, etc., 
Co. v. Blevens, 12 Tex. Civ. A. 410, 34 
SW 828. 


137 Okl. 116, 278 P 294, 309 [quot 


Utah.—Ogden City v. Bear Lake, 
ete., Waterworks, etc., Co., 18 Utah 
279, 282, 55 P 385. 

Wash.—Brundage v. Home Sav., 


ete., Assoc., 11 Wash. 288, 39 P 669 
(mecessary and proper disburse- 
ments). 


“The expenses incurred by the re- 
ceiver that would have been necessary 
for the appellant to incur had it re- 
mained in the possession of its prop- 
erty and in the control of its business, 
were properly paid out of the fund.” 
Ogden City v.’Bear Lake, etc., Water 
Works, etc., Co., supra. 


85. See infra § 504 note 57. 

86. Presidio Min. Co. vy. Overton, 
286 Fed. 848. 
aes Liability of lienors see infra § 
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of the funds in the hands of the receiver after re- 
versing the appointment, deferring the determination 
of the ultimate liability for such expenses as_be- 
tween the parties until the entry of a final decree.*® 


[§ 498] (8) Property with Liens or Encumbranc- 
Mortgaged or encumbered property 
or the proceeds thereof are not chargeable with re- 
ceivership expenses where the receiver was not ap- 
pointed at the instance nor in the interest of the 
mortgagee or encumbrancer, and where no service was 
rendered to such property,*® except as to the equity 
of redemption or surplus that there may be on hand 
after the mortgage or encumbrance has been satis- 
On the other hand, where bondholders or 
other lienholders have acquiesced and agreed to a 
receivership and operation of the business by the 
receiver, the encumbered property becomes subject to 
the expenses of operating the business,?° and where 


Priority of claims for expenses see 
supra §§ 422-448. 


88. U. S.—Seaboard Nat. Bank v. 
Rogers Milk Products Co., 21 F. (2d) 
414; Spencer v. Taylor Creek Ditch 
Co., 194 Fed. 635, 114 CCA 407. 


Del.—Central Trust Co. v. Chester 
See etc., Co., 9 Del. Ch. 247, 80 A 


Ga.—Bradford v. Cooledge, 103 Ga. 
153, 30°SBH 579. 


Ill.—Makeel v. Hotchkiss, 
311, 60 NE 524, 83 AmSR 181. 


Iowa.—Howe v. Jones, 66 Iowa 156, 
23 NW 376 (property assigned to a 
third person). 

La.—International Harvester Co. v. 
Union Irr. Co., 150 La. 405, 90 S 741. 


Mo.—Commonwealth Finance Corp. 
v. Missouri Motor Bus Co., 252 SW 
372. 


Wyo.—Laramie First Nat. Bank v. 
Cook, 12 Wyo. 492, 76 Ip 674, 78 P 10838. 


[a] Thus, where a receiver has 
been appointed at the instance of an 
attaching creditor to take possession 
of property which is subject to a lien 
of a prior mortgage, which is finally 
held to be Superior to the lien of the 
attachment or other claim made 
against it, the compensation of the re- 
ceiver should not come out of the pro- 
ceeds of the sale of the mortgaged 
property. Commonwealth Finance 
Corp. v. Missouri Motor Bus Co., (Mo.) 
252 SW 372. i 


[b] Right to immediate sale.—A 
vendor of movables is entitled to have 
the property upon which his privilege 
rests seized and sold forthwith, and 
the proceeds distributed immediately 
by the receiver in a provisional ac- 
count filed by the receiver, in which 
the proceeds of the sale only will be 
distributed. International Harvester 
Co. v. Union Irr. Co., 150 La. 405, 90 S 
741. 


[ec] Expenses beneficial to encum- 
bered property.—(1) Such expenses in 
conserving the property and improv- 
ing it as directly benefited the bond- 
holders should be paid out of the pro- 
ceeds of the sale even if they were 
insufficient to pay the bonds. Central 
Trust, etc., Co. v. Chester County 
Electric Co., 9 Del. Ch. 247, 80 A 801. 
(2) The proceeds of mortgaged prop- 
erty sold free of liens may be charged 
with the reasonable expenses of pre- 
serving the mortgage lien. Seaboard 
Nat. Bank v. Rogers Milk Products 
Cormeen C2 a) Alas 


89. Makeel v. Hotchkiss, 
311, 60 NE 524, 83 AmSR 131. 


90. International Harvester Co. v. 
Union Irr. Co., 150 La. 405, 90 S 741; 
Mayotown Lumber Co. v. Nacogdoches 
Grocery Co., (Tex. Civ. A.) 221 SW 644 
[aff (Commn, A.) 236 SW 704]. 


190 Il, 


190 Ili. 


302 [63 -C.J.] 


a mortgagee permits a receiver to sell mortgaged 
property under order of the court, the proceeds there- 
of must bear their proportionate share of the expens- 
Where a special fund is created 
through the efforts of the receiver, which, because 
of the equities of the case, are to go to particular 
creditors, the expenses involved in the creation of 
such fund are chargeable against it,°° but the gen- 
eral receivership expenses cannot be charged against 


es involved.??! 


abe 


[§ 499] (4) Charge against Income or Corpus.°* 
Although the property or fund in the hands of a 
receiver is generally chargeable with the expenses 


[a] Vendor of movables permit- 
ting such property on which he has a 
vendor’s lien to remain under the do- 
minion, control, and operation of the 
receivership, taking the risk of an 
experiment, subjects such property to 
the costs and charges of the receiver- 
ship. International Harvester Co. v. 
Union Irr. Co., 150 La. 405, 90 S 741. 


[b] Judgment granting vendor 
priority does not confer any advan- 
tage to the vendor over other creditors 
as to the payment of the costs of the 
receivership, such vendor having per- 
mitted his property to remain under 
the control of the receivership, and 
taking the risk of growing another 
crop. International Harvester Co. v. 
Union Irr. Co., 150 La. 405, 90 S 741. 


penny, generally see supra §§ 429- 


91. In re Farmers’ Union Ware- 
house Co., 135 La. 970, 66 S 315 (mort- 
gagee who did not see fit to foreclose). 


92. Cornell v. Nichols, etc., Mach. 
Co., 189 Fed. 556 [aff 201 Fed. 320, 119 
CCA 558]; Beasley v. Leesville Motor 
Co., Inc., 4 La. A. 262; Preston Nat. 
Bank vy. George T. Smith Middlings 
Purifier Co., 102 Mich. 462, 60 NW 981. 


[a] Illustration.—A receiver who, 
in order to collect on certain claims, 
obtains funds for that purpose from 
contributing creditors is entitled to 
compensation for his services in col- 
lecting, out of the moneys collected. 
Cornell v. Nichols, etce.; Mach. Co., 189 
Fed. 556 [aff 201 Fed. 320, 119 CCA 
558]. 


[b] Receivers who by order of 
court collect accounts assigned as se- 
curity are entitled to compensation 
for their services out of the funds so 
collected. Preston Nat. Bank v. 
George T. Smith Middlings Purifier 
Co., 102 Mich. 462, 60 NW 981. 


[ec] Proportionate cost of sale of 
encumbered property.—Beasley Vv. 
Leesville Motor Co., Inc., 4 La. A. 262. 


93. Cornell v. Nichols, etc., Mach. 
Co., 189 Fed. 556 [aff 201 Fed. 320, 
119° CCA 55381: 


94. Priority of expense of conduct- 
ing business as against income or cor- 
pus see supra §§ 447, 454-461. 


95. See supra § 496. 


96. U. S.—Barton v. Barbour, 104 
U. S. 126, 26 L. ed. 672; Cowdrey v. 
Galveston, ete., Rs Co, 938°. Si1852; 
23 L. ed. 950; Anderson vy. Condict, 93 
Fed. 349, 35 CCA 335; Davis v. Dun- 
ean, 19 Fed. 477. 


Del.—Central Trust, etce., 
Chester County Electric Co., 9 
247, 80 A 801. 


Ga.—Green v. Coast Line R. Co., 97 
Ga. 15, 24 SE 814, 54 AmSR 379, 33 
LRA 806; Central Trust Co. v. Thur- 
man, 94 Ga. 735, 20 SE 141. 


Ill.— Knickerbocker v. Benes, 195 
Tll. 434, 63 NE 174 [aff 93 Tl. A. 305]; 
Bartlett v. Cicero Light, etc., Co., 177 
Ill. 68, 52 NE 339, 69 AmSR 206, 42 
LRA 715; McLean v. Gillespie, 130 Ill. 


Cont Na 
Del, Ch. 
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[$§ 498-499 


of the’ receivership,®® these expenses should be 
charged first against the income of such property,°?® 
and only when such income is insufficient should they 
be charged upon the corpus of the property,°’* or 
the proceeds thereof after a sale,°* these rules being 
particularly applicable to the expenses involved in 
caring for and preserving the property,°® or 1m op- 
erating the business in the hands of the recelver.+ 
The right to charge the corpus of the property with 


the expenses of operating the business is, however, a 


INEGI 
Miss.—Mobile, etc., R. Co. v. Davis, 
62 Miss. 271. 


N. J.—Klein v. Jewett, 26 N. J. Eq. 
474 [aff 27 N. J. Eq. 550]. 


‘ N. Y.— Kain v. Smith, 80 N. Y. 458. 
S2Ci—hx ip, Brown, 15 SiC. ols: 


Téx.—Texas Pac. R. Co. v. Johnson, 
76 Tex. 421, 13 SW 463, 18 AmSR 60 
[atl 151) OS) 81,14 SCt 250, 38". ed: 
81]; Ryan v. Hays, 62 Tex. 42. 


Eng.—Smith v. Great Hastern R. 
Conpisnis Ts RepwNe S:slss 


[a] Claims for damages from op- 
eration of business.—Barton v. Bar- 
bour, 104 U. S. 126, 26 L. ed. 672; Cow- 
drey v. Galveston, ete., R.,Co., 93 U. 
SS) 352,723 I. “6d. 950: . Anderson. v. 
Condict, 93 Fed. 349, 35 CCA 335; Da- 
vis v. Duncan, 19 Fed. 477; Green v. 
Coast Line R. Co., 97 Ga. 15, 24 SEH 
814, 54 AmSR 379; Knickerbocker v. 
Henes, 195 Ill. 484, 68 NE 174 [aff 93 
Ill. A. 305]; Bartlett v. Cicero Light, 
ete.) Con Wit TI 68, 52 UNE 83970169: 
AmSR 206, 42 LRA 715; Mobile, etc., 
R: Co. v. Davis, 62 Miss. 271; Klein 
v. Jewett, 26 N. J. Eq. 474 [aff 27 N. 
J. Eq. 550]; Kain v. Smith, 80 N. Y. 
458; Ex p. Brown, 15 S.C. 518; Texas 
Pac. R.’Co. v. Johnson, 76 Tex. 421, 13 
SW 463, 18 AmSR 60 [aff 151 U. S. 
81, 14 SCt 250/33 Leeds 81s, Ryan. 
Hays, 62 Tex. 42; Smith v. Great 
Hastern R. Co., 18 L. T. Rep. N. S. 18. 


[b] Receiver of public corporation. 
—Central Trust Co. v. Chester County 
Electric Co., 9 Del. Ch. 247, 80 A 801. 


[c] Presumption that allowance 
for receiver’s compensation is against 
earnings.—Where an allowance is 
made to a receiver, in which the court 
reserves the right to determine later 
whether it should be against the cor- 
pus or the earnings of the company, 
and the record is silent as to whether 
another order was made upon that 
subject, it will be presumed to have 
been made against the earnings in 
view of a statute giving such allow- 
ance a preference over other claims 
against the earnings. Jones v. U. S., 
Stee DrUSG Co. 47) MexiG@in, An 430; 
105 SW 328. 


97. Louisville, ete., R. Co. v. Wii- 
son, 138 U. S. 501, 11 SCt 405, 34 L. 


ed. 1023; Pennsylvania Finance Co. v. 
MTrenvOn, (Otc mat OOnn 1 So) edameoes 
Central Trust, etc, Co. vy. Chester 


County Electric Co., 9 Del. Ch. 247, 80 
A 801; Central Trust Co. v. Thurman, 
94 Ga. 735, 20 SE 141; Knickerbocker 
v. McKindley Coal, ete., Co., 172 Ill. 
535, 50 NE 330, 64 AmSR 54, 


[a] In absence of surplus earnings 
the corpus of the property in thé 
hands of the receiver is properly 
charged with the fees of an attorney 
for services rendered and benefiting 
the estate. Louisville, ete., R. Co. v. 
Wilson, 138 U.S. 501, 11 SCt 405, 34 L. 
ed. 1023. 


Claims for damages from operation 
oe ieaeey see cases Supra note 96 
a]. 


power to be exercised with the greatest caution,” and, 
if possible, with the consent or acquiescence of the 
parties interested in the fund,*® some courts limiting 


98. Knickerbocker v. McKindley 
Coal, etc., Co., 172 Ill. 535, 50 NE 330, 
64 AmSR 54. 


99. Pennsylvania Co. for Ins. on 
Lives, etc. v. Philadelphia Co., 266 
Fed. 1; Knickerbocker v. McKindley 


Coal, etc., Co., 172 Ill. 535, 50 NE 330, 
64 AmSR 54; Ellis v. Vernon Ice, etc., 
Co., 56 Tex. 109, 23 SW 858. 


[a] Rentals payable to a subsidi- 
ary company and necessary to prevent 
the foreclosure of mortgages on the 
property of such company are prop- 
erly charged against the income from 
fares of a street railway company. 
Pennsylvania Co. for Ins. on Lives, 
ete. v. Philadelphia Co., 266 Fed. 1. 


1. U. S—Kneeland v. Bass Found- 
ry, ete., Works, 140 U.S. 592, 11 SCt 
857, 35 L. ed. 543; Union Trust Co. v. 
Illinois Midland R. Co., 117 U. S. 434, 
6 SCt 809, 29 L. ed. 963; Pennsylvania 
Co. for Ins. on Lives, ete. v. Phila- 
delphia Co., 266 Fed. 1; Reinhart v. 
Augusta Min., ete., Co., 94 Fed. 901,, 
36 CCA 541. 


Ala.—Thornton v. Highland Ave.,, 
ete., R. Co., 94 Ala..353, 10 S 442. 


Ga.—Central Trust Co. v. Thurman, 
94 Ga. 735, 20 SH 141. 


Ill.—Knickerbocker v. McKindley 
Coal, ete., Co., 172 Ill. 535, 50°NE 330,. 
64 AmSR 54; Gillam y. Nussbaum, 
95 eT AC 27%. 


Or.—U. S. Investment Corp. v. Port- 
land Hospital, 40 Or. 523, 64 P 644, 
67 P 194, 56 LRA 627. 


S. C.—Hand v. Savannah, etc, R. 
Core Se. es a hos 


Tex.—Hllis v. Vernon Ice, etce., Co., 
86 Tex. 109, 23 SW 858. But in Farm- 
ers’, etce., Nat. Bank v. Waco Electric 
R. Co., (Civ. A.) 36 SW 131 (the power 
was denied as against prior liens). 


Va.—People’s Nat. Bank v. Virginia 
Textile Co., 104 Va. 34, 51 SE 155. 


[a] Revenue from fares collected 
from street railway system in the 
hands of the receiver of the holding 
corporation is liable for the expenses 
of operating the system as a unit. 
Pennsylvania Co. for Ins. on Lives, 
etc. v. Philadelphia Co., 266 Fed. 1. 


{b] Counsel fees.—Central Trust 
Co. v. Thurman, 94 Ga. 735, 20 SE 141. 


2. Wallace v. Loomis, 97 U. S. 146, 
24 L. ed. 895; Makeel vy. Hotchkiss, 
190 Ill. 311, 60 NE 524, 83 AmSR 131; 
Knickerbocker v. McKindley Coal, 
etc., Co., 172 Ill. 5385, 50 NE 330, 64 
AmSR 54; Gillam v. Nussbaum, 95 
Ill, A. 277; Freer v. Davis, 52 W. Va.. 
35, 438 SE 172, 94 AmSR 910. - 


Preference to expenses see supra §, 


444 

3. Wallace v. Loomis, 97 U. S. 146, 
24 L. ed. 895; Reinhart v. Augusta 
Min., etc, Co., 94 Fed. 901, 36 CCA 


541; Buster v. Mann, 69 Ark. 
SW 588. aoe 


[a] Consent or acquiescence 
shown.—In the following eases it ap- 
pears that the parties most material-— 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


§§ 499-501] 


such right to instances only when the operation of 
the business is necessary to the preservation of the 
It has also been held that expenses inci- 
dent to the administration of a receivership are 
chargeable only against the income® except in such 
instances as where there has been a diversion of the 
income to the enhancement of the corpus.® 


property. 


[§ 500] (5) Apportionment 
Funds. 


benefit of such property.® 


ly interested either expressly consent- 
ed to the order or offered no objection 
thereto. Wallace v. Loomis, 97 U. S. 
146, 24 L. ed. 895; Reinhart v. Au- 
gusta Min., etc., Co., 94 Fed. 901, 36 


CCA 541; Buster v. Mann, 69 Ark. 28, 
62 SW 588. 
4. Makeel v. Hotchkiss, 190 Ill. 


811, 60 NE 524, 83 AmSR 131; Knick- 
erbocker v. McKindley Coal, ett., Co., 
172 Ill. 535, 50 NE 330, 64 AmSR 54; 
Gillam v. Nussbaum, 95 Ill. A. 277; 
Freer v. Davis, 52 W. Va. 35, 43 SE 
172, 94 AmSR 910. 


Preference to expenses see supra § 
444, 

5. Pennsylvania Finance Co. v. 
Trenton, etc., R. Co., 189 Fed. 282. 

6. Pennsylvania Finance Co. v. 
Trenton, etc., R. Co., supra. 


Diversion authorizing resort to cor- 
pus generally see supra §§ 447, 454— 
4610 


7. MOL ee s— Atlantic “rust? Cov. 
Dana, 128 “hed. 7-209, 62:-CCA. 657; 
Pennsylvania Co. for Ins. on Lives, 
ete. v. Jacksonville, ete., R. Co., 
Fed. 421, 13 CCA 550. 

Ala.—American Pig Iron Storage 
Warrant Co. v. German, 126 Ala. 194, 
28 S 603, 85 AmSR 21. . 


Mel—-Centraice: Drust 0 6tera COn » Vs 
Chester County Electric Co., 9 Del. 
Ch. 247, 80 A 801. 

La.—In re Immanuel Presby. 


Church, 113 La. 911, 37 S 873; Beasley 
wv. Leesville Motor Co., Ine.,. 4 La. 
Ann, 262. 

Minn.—Johnson v. Garrett, 23 Minn. 
565. 

N. J.—Franklin Lumber Co. v. Har- 
old Anderson, Inc., (Ch.) 145 A 477; 
Fagan Iron Works v. Calumet Constr. 
Co., 82 N. J. Eq. 345, 347, 88 A 1069, 
1070 [quot Cyc]. 

R. I.—Eiswald v. Nautical Prepara- 
tory School, 75 A 262. 

Wash.—Cannon v. Snipes, 32 Wash. 
243, 73 P 379, 24 Wash. 166, 64 P 167. 

{a] Basis of apportionment.— 
“The general and administration ex- 
penses should be distributed among 
the three funds in the proportion that 
each fund bears to the amount to be 
distributed.” Franklin Lumber Co. v. 
Harold Anderson, Inc., (N. J. Ch.) 145 
A 477. 

[b] Where property is sold under 
separate appraisement because sold 
subject, to lien (1) the proceeds 
should contribute pro rata with other 
property sold at the same time to the 
total cost of advertising and the com- 
mission of the auctioneer. Beasley v. 
Leesville Motor Co., Inc., 4 La. A. 262. 
(2) Liability of mortgaged or encum- 
bered property see supra § 498. 


among 
Where there are several funds, and the re- 
ceivership is as necessary for the conservation of the 
one as of the other, they should bear the expense in 
proportion to the benefit received by them,’ and no 
property in the hands of a receiver can be exempt 
from its share of the proper and necessary expenses 
of the receivership unless it be affirmatively shown 
that no part of such expense was incurred for the 
On the other hand, in the 
absence of facts justifying such course, it is error 
to charge the whole of the expense on one fund.® 
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[c] Where there are several funds 
not common for use of each creditor, 
or each class of creditors, yet if there 
is but one receivership, any or all of 
the funds are available to pay receiv- 
ership expenses. Cannon vy. Snipes, 
32 Wash. 243, 73 P 379, 24 Wash. 166, 
64 P 167. 


{d] Property of subordinate rail- 
road taken into the hands of a receiv- 
er appointed for the controlling com- 
pany, and afterward surrendered to 
such company, is liable for its due 
proportion of the costs of the receiver- 
ship accruing while it was in the re- 
ceiver’s hands. Pennsylvania L. Ins., 
etc., Co. Vv. Jacksonville, etc., R. Co., 
66 Fed. 421, 18 CCA 550. 


{e] Shares of parties who occasion 
costs.—When a receiver of a corpora- 
tion appointed in proceedings to wind 
up the corporation improperly appeals 
from orders relating to the distribu- 
tion of funds because he has no in- 
terest in his character as receiver to 
appeal from such orders (see Appeal 
and Error § 522), but the action was 
taken by direction of the court pursu- 
ant to the petition of about one half 
the creditors of the corporation, the 
costs will be taken out of the funds 
to be distributed to such creditors up- 
on the dismissal of the appeal. 
Eaves v. Johnson, 107 Md. 616, 69 A 
420. 


{f] Hire and rental of property of 
parties.—The proper method of ac- 
counting by a receiver of a plantation 
appointed pending a litigation be- 
tween heirs, where he has used the! 
personalty of the party in its cultiva- 
tion, is to find the rental value of the 
land and the hire of the personalty, 
and then apportion the net proceeds, 
this will give to each owner an equal 
relative part of the profits made, if 
any are realized, or charge each up 
with a fair part of the losses incurred. 
Perkins v. Sturdivant, (Miss.) 4 S 555. 


8. Brown v. Toledo, etc., R. Co., 35 
Fed. 444; Matter of Chasmar, 22 Misc. 
680, 50 NYS 1065; International, etc., 
R. Go. v. Coolidge, 26 Tex. Civ. A. 595, 
62 SW 1097. 


[a] Expenses as against parties 
interested in particular contracts.— 
Where a corporation had contracted 
to do the press work of a book, tak- 
ing the subscriptions as security, and 
to deliver the books, collect the sub- 
scriptions, and divide the same among 
those entitled thereto, and before the 
completion of the work a receiver was 
appointed, who undertook the com- 
pletion of the contract without objec- 
tion on the part of the parties inter- 
ested, it was held that he should be 
allowed the expenses of completing 
and marketing the work, commissions 
on collections, etc., but not commis- 


Marshaling funds.!° 
funds in the hands of a receiver, they should be so 
marshaled as to charge the general receivership ex- 
penses against the general funds, and not against 
those funds affected by special rights or liens, except 
such expenses as pertain directly to the creation or 
conservation of some special fund.11 


[§ 501] c. As between Parties—(1) In General. 
Although in proper cases for the appointment of a 
receiver the property or fund in the hands of the re- 
ceiver is ordinarily and primarily liable for the ex- 
penses of the receivership,+? and not the party who 
procured the appointment,'*® unless such liability is 
created by bond or other contract to pay as a con- 
sideration of the appointment or continuance of the 
receiver,'* yet, following the more general rule,?® 
and in the absence of statutes governing the same,**® 
such expenses should in all cases, as between the par- 
ties, be ultimately adjudged upon equitable princi- 
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Where there are several 


sions on books not sold, such allow- 
ances to be taken out of moneys re- 
ceived from collections, that it could 
not be assumed by the parties inter- 
ested that such work would be under- 
taken at the expense of the general 
creditors and paid out of the general 
funds. Matter of Chasmar, 22 Misc. 
680, 50 NYS 1065. 


9. Cornell yv. Nichols, ete., Mach. 
Co., 201 Fed. 320, 119 CCA 558; John- 
son v. Garrett, 23 Minn. 565; Fagan 
Iron Works v. Calumet Constr. Co., 
82 N. J. Eq. 345, 347, 88 A 1069, 1070 
[quot Cyc]. 


10. Marshaling assets generally 
see Marshaling Assets and Securities 
38 C. J. p 1364 et seq. 


11. Commonwealth Finance Corp. 
v. Missouri Motor Bus Co., (Mo.) 252 
SW 372, 375 [cit Cyc]; Maxwell Lum- 
ber Co. v. Connelly, (N. M.) 287 P 
64; Speiser v. Merchants’ Exch. Bank, 
110 Wis. 506, 86 NW 243. 


[a] Illustration.—In receivership 
proceedings against a motor bus com- 
pany in which eleven busses pur- 
chased with money furnished by 
plaintiff were sold by the receiver un- 
der order of court, six of which were 
covered by a chattel mortgage, no 
part of the expense of the receiver- 
ship will be charged against the prop- 
erty subject to the lien of the chattel 
mortgage. Commonwealth .Finance 
Corp. v. Missouri Motor Bus Co., 
(Mo.) 252 SW 872, 875 [cit Cychk 

[b] By statute valid lien claims 
cannot be diminished by charging 
costs and expenses of a receivership 
against them so long as there are 
sufficient general funds to pay such 
expenses. Maxwell Lumber Go. v. 
Connelly, (N. M.) 287 P 64. 


Liability of mortgaged or encum- 
bered property see supra § 498. 
12. See supra § 496. 


13. U. S.—Atlantic Trust Co. v. 
Chapman, 208 U. S. 360, 28 SCt 406, 
52 L. ed. 528. : 


Minn.—Farmers’ Nat. Bank vy. 
Backus, 74 Minn. 264, 77 NW 142. 

Oh.—Richey v. Brett, 112 Oh. St. 
582, 148 NE 92. 

Wis.—Thomsen v. Hercules Steel 
Casting Co., 229 NW 68 [quot Cyc]. 

B. C.—Johnston v. Courtney, [1920] 
2 WestWkly 439. 

See also cases supra § 496 note 70.°* 


5 Where fund insufficient see infra § 
03. 


14. Farmers’ Nat. Bank v. Backus, 
74 Minn. 264, 77 NW 142. 


15. See supra § 495 note 60. 
16. See statutory provisions, 
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ples!’ it being a matter for the court’s discretion 
to determine whether to adjudge the costs against 
one or the other of the parties or to apportion them 
It is a proper exercise of the 
court’s discretion to tax the costs against the party 
whose conduct created the necessity for a receiver,’® 
or in a case where the appointment of the receiver 
was unnecessary and improvident to tax such costs 
against the party bringing about the appointment ;*° 
and in a proper case the court may apportion these 


between them.t® 


expenses between the parties.*? 


[§ 502] (2) As Dependent upon Success or Fail- 
The general rule that receivership 
expenses are to be taken out of the fund or property 
in the receiver’s hands?* does not contemplate that 
they shall be taxed as costs or charged against the 
party at whose instance the receiver was appointed, 
merely because he is ultimately unsuccessful on the 
merits of the suit,?* when the validity or propriety 
of the appointment itself is not attacked ;?° converse- 


ure in Action.” 


17. U. S.—Tevander v. Ruysdael, 
299 Fed. 746 [cit Cyc]. 

Ind.—Brock v. Rudig, 69 Ind. A. 190, 
119 NE 491. 

Iowa.—French y. Gifford, 31 Iowa 
428. 

Mich.—Geer v. Finn, 196 Mich. 738, 
163 NW 21 [quot Cyc]. 

Okl.—Wagoner Oil, ete., Co. v. Mar- 
low, 137 Okl. 116, 278 P 294, 309 [quot 
Cyc]. 

Tex.—Hspuela Land, ete., Co. v. 
Bindle, 11 Tex. Civ. A. 262, 32 SW 582. 

W. Va.—Nutter v. Brown, 58 W. Va. 
237, 52 SE 88, 1 LRANS 10688. 

18. U. S.—Burnrite Coal Briquette 
Co. v. Riggs, 274 U. S. 208, 47 SCt 578, 
71 L. ed. 1002 [aff 6 F. (2d) 226]. 

Ga.—Turner v. Shupin, 16¢ Ga. 806, 
144 SE 274. 

Ind.—Eroch v. Rudig, 
190, 119 NE 491. 


Lowers rench v. Gifford, 31 Iowa 


69 Ind. A. 


Mo.—Berry v. Rood, 225 Mo. 85, 123 
Sw 888. 


S. C.—Kennedy v. Hill, 89 S. C. 462, 
71 SE 974. 


Tex.—Espuela Land, etc., Co. v. 
Bindle, 11 Tex. Civ. A. 262, 32 SW 582. 


W. Va.—Nutter v. Brown, 58 W. Va. 


237, 52 SE 88, 1 LRANS 1083, 6 Ann 
Cas 94. 
[a] Statute making court costs of 


receivership prior charge against 
fund in hands of receiver (see supra 
§ 427), does not prevent the court 
from making a proper equitable ad- 
justment of such costs as between the 


parties. Espuela Land, etc., Co. v. 
Binge, JETT, Males ee CCH hie WAG AB PAY IB) SN NE 
19. U. S.—Tevander v. Ruysdael, 


299 Fed. 746; Doddridge County Oil, 
etc., Co. v. Smith, 173 Fed. 386. 


-Ala.—Beckwith v. Carroll, 56 Ala. 
12. 

Mich.—Geer v. Finn, 196 Mich. 738, 
163 NW 20. 

Mont.—U. S. Gypsum Co, v. Mackey 
Wall Plaster Co., 60 Mont. 132, 199 P 
249; Ervin v. Collier, 2 Mont. 605 (re- 
ceiver’s compensation). 

N. Y.—Madden_ v. 
Misc. 244, 192 NYS 113. 

” §. C.—Kennedy v. Hill, 89 S. C. 462, 
71 SE 974. 

[a] Thus, while the expenses of 
the receivership may be taken out of 
the fund or property in the hands of 
the receiver, they should ultimately 


Rossiter, 117 
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gant. 


administration. 


be paid by the party whose wrongful 
act brought about the appointment 
of a receiver. _Doddridge County Oil, 
etc., Co. v. Smith, 173 Fed. 386 (where 
lessor wrongfully excluded lessee 
from oil property necessitating a re- 
ceiver, the latter’s compensation is 
recoverable as damages from the les- 
sor, if paid by the lessee). 

{b] Illustration.—Where defend- 
ant denied plaintiff's claim of inter- 
est in, and right to, possession of a 
valuable stallion, warranting a man- 
datory injunction and a receiver pen‘d- 
ing the litigation, on affirmance of the 
injunction defendant was ‘liable for 
the receiver’s commissions by reason 
of ‘his unreasonable acts. Madden v. 
Rosseter, 117 Misc. 244,192 NYS 113. 


[c] As between landlord and ten- 
ant, the tenant is liable for the ex- 
penses of a receiver, made necessary 
by the tenant’s neglect to care for 
and gather the crop. Beckwith v. 


Carroll, 56 Ala, 12. 

20. Anderson v. Marietta Nat. 
Bank, 93 Okl. 241, 220 P 883. 

21. .Oklahoma v. Texas,- 265 U.S: 


505, 44 SCt 604, 68 L. ed. 1152; Turner 
v. Shupin, 166 Ga. 806, 144 SE 274; 
Bruce v. Frame, 39 Ida. 29, 225 P1024. 


22. Appointment improper or ille- 
gal see infra § 504. 
ene nene fund insufficient see infra § 
OVe. 

23. See supra § 496. 


24. Oklahoma y. Texas, 265 U. S. 
505, 44 SCt 604, 68 L. ed. 1152; Rector 
v. U. S., 20 F. (2d) 845; Ferguson v. 
Dent, 46 Fed. 88; Brock v. Rudig, 69 
Ind. A. 190, 119, NE 491; Common- 
wealth Finance Corp. v. Missouri Bus 
Co., (Mo.) 252 SW 372. 


[a] Prevailing party should not be 
exempt from contributing toward the 
general expenses of a _ receivership 
where the controversy was real. Ok- 
lahoma v. Texas, 265 U.S. 505, 44 SCt 
604, 68 L. ed. 1152. 


[b] Thus it was said that in no 
case can the proper expenses of a re- 
ceiver or his compensation be taxed 
as costs against the losing party 
where his appointment was proper 
and legal, and made by a court in 
the exercise of its undoubted jurisdic- 
tion, and where the fund in the re- 
ceiver’s hands is sufficient to pay 
such expenses. Ferguson v. Dent, 46 
Fed. 88 [app dism 140 UV. S. 680 mem, 
11 SCt 1020 mem, 35 L. ed. 593 mem]. 

{e] lustration.—That plaintiff in 
a receivership proceeding against a 
defendant motor bus company failed 
to establish his claim that the mort- 
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ly, that a party is successful on the merits of an ac- 
tion giving rise to the appointment of a receiver is 
not conclusive in determining who should bear the 
expenses of such receivership,”® since, as has already 
been stated, such expenses should be adjudged on 
equitable principles.?7 
times been made between a case where the receiver 
is seeking protection at the instance of the innocent 
suitor and one where the defeated litigant is insisting 
that he should be protected to the detriment of his 
adversary, it being held that in the latter case the 
unsuccessful litigant may be called upon for reim- 
bursement to the extent of the charges which have 
been taken out of the property of the successful liti- 
Nevertheless, where the equities of the case 
permit, the court, in its discretion, may tax the costs 
against the unsuccessful party.?? 


Costs of litigation as distinguished from costs of 


Discrimination has some- 


In some jurisdictions a distinction 


is drawn between the costs of administration and the 


gage on some of the busses, for the 
purchase of which he had furnished 
the money, was fraudulent and void 
does not entitle defendant to assess 
any of the costs of the receivership 
proceedings against plaintiff, where 
all of the busses were sold under or- 
der’ of the - court. Commonwealth 
Finance Corp. v. Missouri Motor Bus 
Co., (Mo.) 252 SW 372. 


25. Ferguson v. Dent, 46 Fed. 88; 
Jaffray v. Raab, 72 Iowa 335, 33 NW 


337; Cutter. v. Pollock, 7 N. D: 631,76 
NW 235; Ford vy. Gilbert, 42 Or. 528, 
fa ioe yay. 


Liability when appointment of re- 
ceiver improper or illegal see infra § 
504. 


26. Brock v. Rudig, 69 Ind. A. 190, 
119 NE 491 [cit Cyc]. 
Hie In general see supra § 495 note 


As between parties see supra § 501 
note 17. 


28. Cutter v. Pollock, 7 N. D. 6381, 
76 NW 235; Nutter v. Brown, 58 W. 
Ae aes 52 SE 88, 1 LRA 1083, 6 Ann 

as : : 


{a] Mere irregularities in appoint- 
ment of special receiver, which have 
been acquiesced in by the parties, will 
not deprive the successful party of a 
decree over against his adversary for 
the amount of such damages, when it 
has been allowed out of a fund belong- 
ing to the party so prevailing. Nut- 
ter v. Brown, 58 W. Va. 2387, 52 SH 
88, 1 LRA 10838. 


[b] After making provisional al- 
lowance.—The court may make a pro- 
visional- allowance out of the fund 
without losing his power to place the 
burden ultimately upon the party who 
ought to bear it. Cutter v. Pollock, 4 
N. D. 205, 59 NW 1062, 50 AmSR 644, 
25 LRA 377; Nutter v. Brown, 58 W. 
Va. 237, 52 SH 88, 1 LRA 1083. 


none re mane receivership see infra § 


29. Brock v. Rudig, 69 Ind. A. 190, 
119 NE 491; Mallette v. Ft. Worth 
Pharmacy Co., 21 Tex. Civ. A. 267, 51 
SW 859; Espuela Land, ete., Co. v. 
Paales il Tex: Civ. A. 262; 32 ‘Sw 


[a] Illustration.—Creditors who 
are defeated in a suit to have attach- 
ment liens on their debtor’s property 
vacated, after they have caused the 
property to be placed in the hands of 
a receiver, cannot complain that the 
compensation allowed to the receiver 
is taxed against them. Mallette vy. 
Ft. Worth Pharmacy Co., 21 Tex. Civ. 
A. 267, 51 SW 859. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


§§ 502-503] 


eosts of litigation,®° the costs of litigation in such 
jurisdictions being taxed against the losing party*? 
in accordance with general rules regulating the tax- 
Coming within this latter rule has 
been classed the compensation of the receiver.** 
the other hand such costs as are classed as admin- 
istration costs do not fall within this rule,?4 but rath- 
er follow the general rules as to the liability for re- 
ceivership expenses,?® included among which have 
been classed the counsel fees of the receiver.*® 
otherwise stated, the expenses which attend the ad- 
ministration of the receivership, although ineurred 
during the progress of the suit, are not incurred in 
the suit and hence are not expenses of either plaintiff 
or defendant, and are not fees or costs which can 
be charged against the unsuccessful party to the 
litigation merely because of that fact.*7 


[§ 503] (3) When Fund Insufficient or Fails. 


ation of costs.*? 


30. Brock v. Rudig, 69 Ind. A. 190, 
119 NE 491; Pullis v. Pullis Bros. 
Iron Co., 90 Mo. A. 244; St. Louis v. 
St. Louis Gas-Light Co., 11 Mo. A. 
243 [aff 87 Mo. 224]. 

31. Pullis v. Pullis Bros. Iron Co., 
90 Mo. A. 244; St. Louis v. St. Louis 
Gas-Light Co., 11 Mo. A. 243 [aff 87 
Mo. 224). 

32. See Costs §§ 10-—40.' 

83.” Pullis v. Pullis Bros. Iron Co., 
90 Mo. A, 244; St. Louis v. St. Louis 
Gas-Light Co., 11 Mo. A. 237 [aff 87 
Mo. 223]. 

34. Brock v. Rudig, 69 Ind. A. 190, 

' 119 NE 491; Pullis v. Pullis Bros. 
Iron Co., 90 Mo. A. 244. 


85. See supra this section; and §§ 
495-509. 

36. Pullis v. Pullis Bros. Iron Co., 
90 Mo. A. 244. 


[a] Where necessity for counsel is 
not shown, the court may, in its dis- 
cretion, tax such fees as costs against 
the-slosinewwwarty. » Pullis')yvoePullis 
Bros. Iron Co., 90 Mo. A. 244; 
Louis v. St. Louis Gas-Light Co., 
Mo. A. 2438 [aff 87 Mo. 224]. 


Right to counsel fees see infra §§ 
612, 613. 

37. | Brock v. Rudig, 69 Ind. A. 190, 
119 NE 491. 

fa] ‘Shus a judgment for costs in 
defendants’ favor, rendered on trial 
of the cause on its merits, did not 
preclude the court from charging the 
expenses of the receivership against 
defendants on determination of issues 
raised by their exceptions to the re- 
ceiver’s report. Brock v. Rudig, 69 
Ind. A. 190, 119 NE 491. 

38. See supra § 501 notes 12, 13. 

39. U. S.—Atlantic Trust Co. v. 
Chapman, 208 U. S. 360, 28 SCt 406, 
52 L. ed. 528 [rev 145 Fed. 820, 76 
CCA 396]. 

Cal.—Meili v. Crane, (A.) 282 P 960. 

Ill.—Miller vy. American Light, etc., 
Co., 181 Ill. A. 623; McLean y. Gil- 
lespie, 130 Ill. A. 356. 

Ky.—Crump v. First Nat. Bank, 229 
Ky. E56, 17 SW (2d) 436 (authorities 
reviewed). 

N. Y.—Cohen v. Feuerstein, 80 Misc. 
398, 141 NYS 267. 


Oh.—Richey v. Brett, 112 Oh. St. 
582, 148 NE 92. 
Or.—Farmers’ L. & T. Co. v. Ore- 


gon Pac. R. Co., 31 Or. 237, 48 P 706, 
65 AmSR 822, 38 LRA 424. 


Wis.—Thomsen v. Hercules Steel 
Casting Co., 229 NW 68. 


Eng.—Boehm v. Goodall, 
Ch. 155. 


But see Welch v. Renshaw, 
[53 C. J.—20] 


[1911] 1 
14 
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On 
as the 


As 


As 


Colo. A. 526, 534, 59 P 967 (where, in 
stating an apparently contrary view, 
the court said: “It would be an anom- 
alous condition of affairs, as well as 
manifestly unjust and inequitable, to 
say that these debts [wages of em- 
ployees] could not be taxed as costs 
against the party at whose instanée 
they were incurred, and that each of 
these laborers should be unpaid. 

The receiver is an officer of the court, 
and what he rightfully does under the 
direction of the court is the act of 
the court itself. If, therefore, the 
contention of the plaintiffs in: this 
case is correct, a court of equity 
would permit itself to be made the 
instrument of injustice and oppres- 
sion’) 

{a] Leading case.—Atlantic Trust 
Co. v. Chapman, 208 U. S. 360, 28 SCt 
406, 52 L. ed. 528 [rev 145 Fed. 820, 
76 CCA 396]. 


{b] Reason for rule.—‘‘A receiver, 
as soon as he is appointed and quali- 
fies, comes, - under the sole di- 
rection of the court. The contracts 
he makes or the engagements into 
which he enters, from time to time, 
under the order of the court, are, in 


a substantial sense, the contracts and: 


engagements of the court. The lia- 
bilities which he incurs are liabilities 
chargeable upon the property under 
the control and in the possession of 
the court and not liabilities of the 
parties. They have no authority over 
him and cannot control his acts.” At- 
lantic Trust Co. v. Chapman, 208 U. 
S. 360, 375, 28.SCt 406, 52 L. ed. 528 
[rev 145 Fed. 820, 76 CCA 396]. 


[ce] Ilustration.—The trustee ina 
mortgage who brings a suit for fore- 
closure and sale, and obtains the ap- 
pointment of a receiver to take charge 
of and manage the property pendente 
lite, does not, by reason of such ac- 
tion, become personally liable for 
money borrowed, expenses incurred, 
and certificates issued by the receiver 
under orders of the court, in keeping 
the corporation on its feet as a going 
concern, which the proceeds of the 
sale proved insufficient to pay. At- 
lantiec Trust Co. v. Chapman, 208 U. 
S. 360, 28 SCt 406, 52 L. ed..528. 


[d] Deficiency resulting from op- 
eration of business.—McLean v. Gil- 
lespie, 130 Ill. A. 356 (obligations in- 
curred by receiver in operating busi- 
ness). 


{e] Receiver is not liable for ex- 
penses of the receivership when re- 
ceipts are insufficient to cover dis- 
bursements. Meili v. Crane, (Cal. A.) 
282 P 960. 


{f] That part of receiver’s claim 
was due on receiver’s certificate does 
not impose liability therefor on the 
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has already been stated, it is the fund or property in 
the hands of the receiver that is primarily liable for 
the expenses of a receivership, not the parties,** 
and the mere inadequacy of such property or fund to 
meet such expenses does not alter the rule, so long 
party securing the appointment of the re- 
ceiver has been guilty of no irregularity and has 
succeeded in his suit by obtaining the relief asked,*® 
unless such liability was imposed by bond or other 
contract to pay as a condition of the appointment or 
continuance of the 
however, in which the court will, if the fund in court 
‘be insufficient for that purpose, require such parties 
to meet such expenses,*? it being generally held, how- 
ever, that special circumstances must appear, which, 
upon equitable principles, 
fix liability in this manner.#? 
ceivership expenses arises in cases where the ap- 


receiver.t° Cases may arise, 


will authorize the court to 
Such lability for re- 


party. Thomsen vy. Hercules Steel 
Casting Co., (Wis.) 229 NW 68 (nor 
on corporate officers and directors). 


{g] Wages of employees of com- 
pany being operated by the receiver. 
Farmers’ L. & T. Co. v. Oregon Pac. 
RCO. sleOrs 230.048. Poe 


Liability as dependent on success 
or failure in action see supra § 502. 


40. Farmers’ Nat. Bank v. Backus, 
74 Minn. 264, 77 NW 142; Farmers’ oy 
& T. Co. v. Oregon Pac. R. Coot 
Ore 231-480 E706. 6be Aim Srv so armas 
LRA 424. 


Generally see supra § 501 note 14. 


41. Cal.—Ephraim y. Pacific Bank, 
129s Cala oor n62) baat Wile 


Colo.—Hendrie, ete, Mfg. Co. v. 
Parry, 37 Colo. 359, 86 P 113; German 
Nat. Bank v. Best, 32 Colo. 192, oe, 
398.(costs and expenses taxed against 
plaintiff); Bassick Min. Co. v. School- 
field, 15 Colo. 376, 24 P 1049; Welch 
v. Renshaw, 14 Colo. A. 526, 59 P 967. 


Ill._—McLean v. Gillespie, 130 Ill. 
A. 356; Knickerbocker v. McKindley 
Coal wetesuGow 167 MAPA LS29le fattest Te 
Tll. 535, 50 NE 330, 64 AmSR 54]. 


Md.—Tome vy. King, 64 Md. 166, 21 
A 279. 

Minn.—Farmers’ Nat. Bank  y. 
Backus, 74 Minn. 264, 77 NW 142. 


Oh.—Richey v. Brett, 112 Oh. St. 
582, 148 NE 92. 


Wash.—Lammon y. Giles, 3 Wash. 
Avra tily (only ss 2 Gly 


Wis.—Thomsen v. Hercules Steel 
Casting Co., 229 NW 68. 


[a] MNotification of intention to 
hold plaintiff.—Claimants for supplies 
furnished a receiver are not obliged 
to notify plaintiff securing the ap- 
pointment that they will look to it 
for reimbursement, especially where 
defendant is so far insolvent that 
claims having priority over plaintiff's 
will exhaust the assets. German Nat. 
Bank v. Best, 32 Colo. 192, 75 P 398. 


42. U. S.—Atlantic Trust Co. v. 
Chapman, 208 U. S. 360, 28 SCt 406, 
a L. ed. 528 [rev 145 Fed. 820, 76 CCA 
96]. 

Cal.—Meili v. Crane, (A.) 282 P 960. 


Ill.— Miller v. American Light, etce., 
Co., 181 Ill. A. 623; McLean v. Gil- 
lespie, 130 Ill. A. 356. 


Ky.—Crump v. Pikeville First Nat. 
Bank, 229 Ky. 526, 17 SW (2d) 436. 

Minn.—Farmers’ Nat. Bank = y. 
Backus, 74 Minn. 264, 77 NW. 142. 

Oh.—Richey v. Brett, 112 Oh. St. 
582, 148 NE 92. 


Wis.—Thomsen v. Hercules Steel 
Casting Co., 229 NW 68. 
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pointment of the receiver was improper or illegal,*? 
where the business is operated at the instance and 
for the benefit of a particular party,*4 where the 
fraudulent or illegal conduct of a party is the cause 
of the deficiency,*® or where a party obtains special 
benefits by reason of the receivership.*® 

[§ 504] (4) When Appointment of Receiver Im- 
In the proper exercise of their 
diseretion,t® courts generally charge the expenses 
of the receiver against the party who secured his 
appointment rather than against the fund in cases 
where the court is without jurisdiction to appoint 
the receiver in any event,*® or where it has jurisdic-' 


proper or Illegal.** 


43. See infra § 504. 


44, Welch v. Renshaw, 14 Colo. A. 
526, 59 P 967; McLean v. Gillespie, 
130 Ill. A. 356. 


[a]. Wrongful operation of busi- 
ness for sole benefit of complainant 
renders complainant liable for obliga- 
tions incurred by one to whom the 
property was turned over by the re- 
ceiver without authority at the in- 
stance of such complainant, where a 
deficiency in assets occurs. McLean 
v. Gillespie, 130 Ill, A. 356. 


[b] Defenses.—It is no defense to 
plaintiffs’ liability for expense in- 
curred in the employment of laborers 
that they may be subjected to action 
for the same claim by the individual 
laborers, since the court has power 
to direct the disbursement of the sum 
when paid to the receiver. Welch v. 
Renshaw, 14 Colo. A. 526, 59 P 967. 


[c] Where receivership terminates 
before final judgment, an interlocu- 
tory judgment is properly given 
against plaintiff for expenses incurred 
by the receiver in employing laborers, 
and for wages due him, in order that 
the laborers and the receiver should 
not be unnecessarily delayed in re- 
ceiving their compensation. Welch v. 
Renshaw, 14 Colo. A, 526, 59 P 967. 


45. Miller v. American Light, etc., 
Con et. “A, 623. 


{a] To creditors of receiver.—Mil- 
ler v. American Light, etc., Co., 181 
“Ill. A. 623 (also for fees of receiver 
and his counsel). 


46. Meili v. Crane, (Cal. A.) 282 P 
960; Farmers’ Nat. Bank v. Backus, 
74 Minn. 264, 77 NW 142. 


[a] Illustration.—Where plaintiff, 
in an action involving the rental of 
real estate, procured the appointment 
of a receiver and thereafter recovered 
damages for the income from the 
property on a bond given by defend- 
ant upon appeal fom the order of 
appointment of the receiver which 
was affirmed, which income plaintiff 
was unable to collect through the re- 
ceiver pending such appeal and costs 
and expenses necessarily incurred in 

- the receivership being greater than 
the amount of money which actually 
came into the receiver’s hands and 
defendant in the action being insol- 
vent, it was held that the balance of 
such fees and expenses should be paid 
by plaintiff. Farmers’ Nat. Bank v: 
Backus, 74 Minn. 264, 77 NW 142. 
ae Liability of fund see supra § 


48. See supra § 495 note 61. 


49. Noxon Chemical Products Co. 
v. Leckie, 39 F. (2d) 318; Hawes v. 
Madison First Nat. Bank, 229 Fed. 
51, 143 CCA 645; Couper v. Shirley, 
75 Fed. 168, 21 CCA 288; Brock vy. 
Rudig, 69 Ind. A. 190, 119 NE 491; 
Peo. v. Jones, 33 Mich. 303; State v. 
People’s U: S. Bank, 197 Mo. 605, 95 
SW 867. 


[a] Where order appointing re- 
ceiver is void for want of jurisdiction, 
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eood.°* 


an order awarding counsel fees for 
the receiver is also void. Sullivan v. 
Gage, 145 Cal. 759, 79 P 537. 


50. U. S.—Huff v. Bidwell, 218 Fed. 
6, 133 CCA 646; Harrington v. Union 
Oil Co., 144 Fed. 235; Couper v. Shir- 
ley, 75 Fed. 168. 7 


Ala.—Wills Valley Min., etce., Co. v. 
Galloway, 155 Ala. 628, 47 S 141. 


Ark.—Ramey-Milburn Co. v. Sevick, 
159. Ark, 358, 252 SW 20; Myers vy. 
Hines, 122 Ark. 320, 182 SW 542 [cit 
Cyc]; Excelsior. White Lime Co. v. 
Rieff, 107 Ark. 554, 155 SW 921. 


Cal.— Ephraim v. Pacific Bank, 129 
Cal. 589, 62 P 177; Meili v. Crane, 
(A.) 282 P 960. 


Colo.—Buchhalter v. Myers,’ 85 
Colo. 419, 276 PB 972; Hendrie, etc., 
Mie.(Co. ws Parry, 37 Colo: 359, 861 
113; Welch v. Renshaw, 14 Colo. A. 
526, 59 P 967. 


Fla.—Moyers vy. Coiner, 22 Fla. 422; 
Herndon v. Hurter, 19 Fla. 397. 


Ga.—Hamilton v. Du Pre, 103 Ga. 
795, 30 SE 248. 


Ill.—Torrence v. Shedd, 202 Ill. 498, 


67 NE 168; Link Belt Mach. Co. v. 
Hughes, 195 Ill. 413, 63 NE-186, 59 
LRA 673; MecAnrow v. Martin, 183 


Ill. 467, 56 NE 168; Highley v. Deane, 
168 Ill. 266, 48 NE 50 [aff 64 Ill. A. 
389]; Corcoran Vv. Witz, 252. Til. A. 
473; McLean v. Gillespie, 130 Ill. A. 
3563) Carrolt:v. Haigh, 108 Ilo A. 264 
[aff 209 Ill. 576, 71 NE 3817]; Myers 
v. Frankenthal, 55 Ill. A. 390 (hold- 
ing that it is not a question whether 
the compensation of the receiver is 
contingent upon the ability of plain- 
tiff to pay but the question is shall 
he be made to pay if the court can 
compel him to do so); BHinstein v. 
Lewis, 54 Ill. A. 520. 


Ind.—Brock v. Rudig, 
190, 119 NE 491. 


Ea eg Na v. Gifford, 31 Iowa 


See aged v. Bohn, 96 Md. 8, 53 A 


Mo.—State v. People’s U. S. Bank, 
197 Mo. 605, 95 SW 867; St. Louis, 
ete, Ra Cov, Wear, 185, Mos 230.) 36 
SW _ 357, 658, 33 LRA 341; St. Louis 
v. St. Louis Gas-Light Co., 11 Mo, A. 
237 [aff 87 Mo. 223]. 


Mont.—Hickey v. Parrot Silver, etc., 
eee 32 Mont. 143, 79 P 698,108 AmSR 


69 Ind. A. 


N. Y.—O’Mahoney v. Belmont, 37 
N, YeSuper 222) [afiv62 N.Y. 133); 
Cohen v. Feuerstein, 80 Misc. 398, 141 
NYS 267. 


Pa.—Wagner v. Philadelphia, etc., 
R. Co., 233 Pa. 114, 81 A 944, AnnCas 
1918B 536. 


Dg a TE Dae v. Gee, 3 Tenn. Ch. 


Wash.—Hall v. Wilson, 65 Wash. 
137, 118 P 16; Lammon vy. ‘Giles, 3 
Washo. Tes TA TT 


[a] Where receivership is pro- 


a ee 


[§§ 503-504 


tion, but the appointment is groundlessly or irregu- 
larly made,®° and subsequently revoked®? or reversed 
on appeal,®? and the rule usually applies in cases 
where the receiver has wrongfully taken possession 
of property belonging to a third person.°* 
plainant should be charged as aforesaid, even where 
the receiver is continued by stipulation of the par- 
ties caused by a realization that the receivership had 
progressed to a point where revocation would do no 
Nevertheless, it has been held that sums 
due the receiver are not taxable as a matter of course 
as costs against complainant procuring the appoint- 
ment,®* and, as has already been seen, there are cases 


Com- 


cured illegally or under assertion of 
unjust and wrongful claim, as finally 
found by the court, the costs of the 
receivership may be taxed against 
complainant procuring the appoint- 
ment of such receiver. Link Belt 
Machinery Co. v. Hughes, 195 Ill. 413, 
63 NE 186, 59 LRA 673; McAnrow 
v. Martin, 183 Ill. 467, 56 -NE _168; 
Highley v. Deane, 168 Ill. 266, 48 NE 
50 f{aff.64 Ill. A. 389]; State v. Peo- 
ple’s U. S. Bank, 197 Mo. 605, 95 SW 
867. 


[b] Fact that order of appoint- 
ment was based on consent filed does 
not exclude the idea that the receiv- 
er was appointed at the instance of 
plaintiff, who must be held responsi- 
ble for the costs necessarily _accru- 
ing from the appointment. Cassidy 
v. Harrelson,.1 Colo. A. 458, 29 P 525. 


[ce] Absence of grounds for ap- 
pointment of receiver.—Excelsior 
White Lime Co. v. Rieff, 107 Ark. 554, 
155 SW 921. 


[ad] Where receipts are insuffi- 
cient to cover disbursements.—Meili 
v. Crane, (Cal. A.) 282 P 960. 


51. McAnrow v. Martin, 183 Il. 
467, 56 NE 168; Hernandez v. Brook- 
dale Mills, 232 N. Y. 552, 1384 NE 568 
[aff 187 NYS 938]; Weston v. Watts, 
45 Hun (N. ¥.) 219:- Ogden City. v. 
Bear Lake, etc., Waterworks, etc., Co., 
18 Utah 279, 55 P 385. 


52. McAnrow v. Martin, 183 Ill. 
467, 56 NE 168; Pittsfield Nat. Bank 
v. Bayne;,- 140 N. Y. 321, 835. NEX 6305 
Delcambre v. Murphy, (Tex. Civ. A.) 
5 SW (2d) 789. 


[a] Cost of managing business.— 
Delcambre v. Murphy, (Tex. Civ. A.) 
5 SW (2d) 789. 

53. Erick y. Fritz, 
100 NW 513. 


[a] Thus, in the absence of any 
other fund available therefor, the 
receiver must look for his compensa- 
tion to the party securing his ap- 
pointment where he has seized prop- 
erty belonging to a third person. 
Ps v. Fritz, 124 Iowa 529, 100 NW 


54. Buchhalter v. Myers, 85 Colo. 
419, 276 P 972. 


55. Wills Valley Min., etc., Co. v. 
Galloway, 139 Ala. 276, 85 S 850; 
French v. Gifford, 31 lowa 428 (receiv- 
er’s compensation apportioned be- 
tween the fund and complainant); 
New Birmingham Iron, ete. Co. v. 
Berens. 12 Tex. Civ. A. 410, 34 SW 


124 Iowa 529, 


[a] Whether complainant should 
be held liable depends not alone upon 
the mere circumstance that the re- 
ceiver was improperly appointed, but 
upon whether, having regard to the 
character of the demands entering in- 
to the balance due him, it would be 
inequitable or unjust to allow him to 
be paid out of the fund. Wills Valley 
Min., etc., Co. v. Galloway, 139 Ala. 


oy 35 S 850; Kerr v. Hill, 27 W. Va, 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


a 


“ 


§§ 504-508] 


in which the fund or property in the hands of the 
receiver may be charged with his expenses.°* The 
expenses incurred by the receiver in caring for the 
property which would not have been incurred had 
not the receiver been appointed are chargeable 
against the party procuring the appointment; where 
such appointment was improper or illegal,®? although 
such expenses as would have been incurred in the 
absence of a receiver may be charged against the 
fund.°* Where the party whose property has been 
taken possession of by a receiver acquiesces in such 
proceeding, the expenses of the receivership may be 
charged to such party, even though the court appoint- 
ing the receiver is ultimately held to have acted with- 
out jurisdiction.°® Where the receiver, irregularly 
appointed, is discharged upon a bond voluntarily ex- 
ecuted by defendant to pay the costs of the receiver- 
ship, defendant cannot insist that such expenses be 
paid by plaintiff.°° 

[§ 505] (5) Lienors.®+ Lienors taking no part in, 
and not consenting to, proceedings for the appoint- 
ment of a receiver or of his administration cannot be 
held responsible for any part of the receivership ex- 
penses.°? On the other hand, lienholders who avail 
themselves of the advantages of an existing receiver- 
ship to preserve the property subject to their liens 
must contribute toward the expenses of the receiver- 
ship.** 

[§ 506] (6) Discontinuance or Settlement of Prin- 
cipal Action; Failure To Prosecute Same. Where 


56. See supra § 497. 64. 
57. Wagoner Oil, etc., Co. v. Mar- | ance Corp., 
low, 137 OK. 116, 278 P 294, 309 [auot | NYS 540; 


Cyc]; Ogden City v. Bear ‘Lake, etc., 


Waterworks, etc., Co., 18 Utah 279, 55 [ad fiaas; 
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McHarg v. Commonwealth Fi- 
195 App. Div. 862, 
Shaw v. Shaw, 51 Tex. Civ. 
A. 55, 112 SW 124. 


where 


[d8.C. JT B07. 
the party procuring the appointment of the receiver 
applies for and obtains a discharge of the receiver 
before a determination of the suit on the merits,°* 
or has the proceedings dismissed without pr ejudice,* 
he becomes liable for the expenses of the receiver- 
ship. On the other hand, where defendant settles the 
principal suit pending his appeal from an order up- 
holding the receivership, he is responsible for such’ 
expenses.°° 


[§ 507] d. Apportionment. The expenses of a 
receivership should be borne in some just proportion 
by all who come in to claim the fruits of the proceed- 
ings,°* the share each is to bear depending upon his 
interest in, or benefit to be derived from, the property 
or fund in the hands of the receiver. Where a par- 
ticular claimant is responsible for a portion of the 
receivership expenses in contesting claims against 
the receiver, such claimant may properly be charged 
with such portion of the expenses.°® However, a 
lessor is not liable for any portion of receivership 
expenses where the leased property was operated by 
a receiver for the lessee.7° 


[§ 508] e. Allowance to Party Out of Fund’!—(1) 
For Expenses in General. A party having a common 
interest with others in a business, property, or fund, 
who takes proper steps to have a receiver appointed 
in order to preserve or restore such business, prop- 
erty, or fund for the benefit of all having such inter- 
est therein, is entitled to an allowance for his ex- 
penses either out of the property’? or by proportion- 
the same time refusing to pay the ex- 


penses of taking care of and selling 
the property). 


_f{a] AMTl lienholders for the estab- 
lishment and foreclosure of whose 


187 


a stockholder 


P 3885; Brundage y. Home Sav., etc.,} brought action against a corporation | liens the receivership proceedings 
Assoc., 11 Wash. 288, 39 P 669. and the directors to preserve the aS-| were instituted must share the ex- 
58. See supra § 497 note 84. Sets against waste, unlawful diver-| penses of the receivership. Interna- 


59. Burnrite Coal Briquette Co. v. 


sion, mismanagement, etc., and receiv- 


tional, ete., R. Co. v. Coolidge, 26 Tex. 


Riggs, 6 F. (2d) 226 [certiorari grant- 
ed 269 U. S. 547 mem, 46 SCt 106 mem, 
70 L. ed. 405 mem (aft 274 U. S. 208, 
47 SCt 578, 71 L. ed. 1002) ]. 


60. State Journal Co. v. Common- 
wealth Co., 48 Kan. 93, 22 P 982. 

61. Liability of property with liens 
or encumbrances thereon see supra § 
498. 


62. Aetna Life Ins. Co. v. Leonard, 
186 Fed. 148, 108 CCA 260; Interna- 
tional Harvester Co. v. Union Irr. Co., 
150 La. 405, 90 S 741; Mergenthaler 
Linotype Co. v. McClure, (Tex. 
Commn. A.) 16 SW (2d) 280 [aff (Civ. 
A.) 9 SW (2d) 198]. 


[a] Loss.—Where a receiver and 
his purchaser had notice, before the 
sale, of claimant’s lien, and claimant 
took no part in the consent order or 
sale, such claimant is not chargeable 
with any loss due to the assets not 
bringing their full value. In re Amer- 
ican Slicing Mach. Co., 125 S. C. 214, 
118 SE 303. 


[b] Rule is not changed by an or- 
der of the court directing that, in con- 
sideration of the lienholders agreeing 
to postpone foreclosure until a crop 
could be made and harvested, they 
should be relieved from contributing 
to the costs of the receivership, where 
the lienholders, in the face of strong 
efforts on the part of the receivers 
and the court, persisted in foreclosing 
on their liens. International Harves- 
ter Co. v. Union Irr. Co., 150 La. 405, 
90 S 741. 

Priorities between receivership ex- 
penses and lien claims see supra § 425 
et seq. ~ 

63. Ciavatta v. Munn Realty Corp., 
106 N. J. Eq. 21, 149 A 809, 


ers were appointed at the instance of 
plaintiff, who presented facts show- 
ing a prima facie case for their ap- 
pointment, and plaintiff then stipulat- 
ed with defendants that the order ap- 
pointing thé receivers be vacated and 
the receivers be discharged, and the 
action discontinued without costs, 
there being no determination of the 
issues on the merits, which included 
the necessity for appointment of re- 
ceivers, plaintiff should be held to 
have personally assumed responsibil- 
ity for the payment of the services 
and expenses. McHarg v. Common- 
wealth Finance Corp., 195 App. Div. 
862, 187 NYS 540. 


65. Burrows v. Merrifield, 148 Ill, 
A. 594 [aff 243 Ill. 362, 90 NE 750]. 


66. Clark v. Clark, 132 Misc. 588, 
230 NYS 455. 
67. U. S.—Oklahoma v. Texas, 265 


U. S. 505, 44 SCt 604, 68 L. ed. 1152; 
Burroughs v. Toxaway Co., 185 Fed. 
435, 107 CCA 505. 


Ga.—Central Trust Co. v. 
94 Ga, 735, 20 SE 141. 


La.—In re Pleasant Hill Lumber 
Co., 126 La. 743, 52 S$ 1010. 


N. J.—Fagan Iron Works v. Calu- 
met Constr. Co., 82 N. J. Eq. 345, 347, 
88 A 1069 [quot Cyc]. 


N. Y.—Matter. of Ziegler, 
Div. 117, 90 NYS 681. 


N. C.—Kelly v. McLamb, 182 N. C. 
158, 108 SE 435. 


Tenn.—Stretch v. Gowdey, 3 Tenn. 
Ch. 565. 

See also Sanford v. Carr, 8 KyL 618 
(holding that one cannot come into 
court after the sale of the property by 
a receiver and claim the proceeds, at 


Thurman, 


98 App. 


Civ. A. 595, 62 SW 1097 [writ of er- 
ror dism 95 Tex. 92, 65 SW 181]. 


68. Oklahoma v. Texas, 265 U. S. 
505, 44 SCt 604, 68 Li ed. 1152; In re 
Pleasant Hill Lumber Co., 126 La. 743, 
52S 1010; Fagan Iron Works v. Cal- 
yee GE Co., 82 N. J. Eq. 345, 88 


69. Berry v. Rood, 225 Mo. 85, 123 
SW 888. 
70. Westinghouse Electric, etc., Co. 


v. Brooklyn Rapid Transit Co., 
(2d) 932 faff 20 FY (2d) 934]. 


71. Costs generally see infra § 592. 


In creditors’ suits see Creditors’ 
Suits §§ 177-182. 


Liability of funds for payment of 
costs generally see Costs §§ 207-210. 


72. Louisville, etc., R. Co. v. Wil- 
Sone Si Umass 501, 11 SCt 405, 34 L. 
ed. 1023; Internal Impr. Fund v. 
Greenough, 105 U. S. 527, 26 L. ed. 
1157; Burden Cent. Sugar-Refining 
Co. v. Ferris Sugar-Mfg. Co., 87 Fed. 
810, 31 CCA 233; Petersburg Sav., etc., 
Co. v. Dellatorre, 70 Fed. 643, 7 CCA 
310; Ross v. Southern Delaware Gas 
Co., 10 Del. Ch. 236, 89 A 593; Stone 
v. Omaha F. Ins. Co., 61 Nebr. 834, 86 
NW 468; Butler v. Conwell, 14 Wyo. 
166, 82 P 950. 


[a] Where funds are produced by 
surcharging accounts of receiver of a 
corporation on appeal by part of its 
creditors from a decree confirming the 
receiver’s account, the appealing cred- 
itors are entitled to costs of the rec- 
ord on appeal and counsel fees, the 
fund so created going to all the credi- 
tors and not to appellants only. 
Schwartz v. Keystone Oil Co., 164 Pa. 
145,.30 A 297. 


{b] Expense of protecting and dis- 


20 F. 


308 [53 C.J.] 


al contribution from those who accept the benefit of 
his: efforts.7* Parties who have been held entitled 
to such an allowance include stockholders who sue 
on behalf of all the stockholders for the appointment 
of a receiver for the corporation,’* creditors,’° and 
bondholders.7® In the case of a ereditor it is the 
fund which is applied to the satisfaction of the claims 
of the creditors of the same class, out of which this 
charge is allowed.’? It is immaterial whether the 
fund is recovered before or after the appointment 
of the receiver. The lien attaches to the fund when 
it reaches the receiver’s hands.‘* Where the in- 
terests of the parties are adverse, nothing beyond 
the legal taxable costs ean be allowed by one party 
as against the other.7® After the fund or property 
has been brought in and made available by the decree 
of the court, and nothing remains but the proper 
administration and distribution, contests which may 
arise between claimants in respect of priorities or to 
the right to share are individual contests, involving 
antagonistic interests.*° 

[§ 509] (2) Attorney’s Fees. Coming within the 
rules aforesaid’! are fees for the services of an at- 
torney of a complainant where such services have 
benefited the property or fund against which an al- 
lowance is sought.8? Fees for the services of an at- 
torney of creditors suing for the appointment of a 
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receiver, which services benefit the property of the 
defendant company, are properly charged against 
such property,** the foregoing having also been held 
to apply to counsel fees incurred by the person bring- 
ing about the appointment of the receiver where such 
services were beneficial to others interested in the 
estate.*4 Likewise the court may make a reasonable 
allowance out of the funds which may come into the 
receiver’s hands for the attorney’s fees of unsuccess- 
ful contestants, where they had reasonable ground 
for their opposition.*® But no party is entitled to 
attorney’s fees out of a fund brought into court at 
his instance, and to which another has a superior 
claim, when it appears that the bringing of the fund 
into court in no way operated to the benefit of the 
latter,8° but to his injury, because of the fact that 
the amount of the fund was diminished by being 
charged with the payment of the necessary expenses 
of a receivership.’* It is held to be immaterial 
whether the claim for attorney’s fees is presented to 
the court for allowance by the creditor or creditors 
who employed him, or by the attorney himself.*® 

[§ 510] 2. Other Claims. A claim for attorney’s 
services rendered to a railroad prior to the receiver- 
ship is payable out of funds in the hands of the re- 
ceiver not subject to liens.8° A fund, accumulated 
by reason of secured bondholders foregoing the pay- 


tributing fund in the hands of a per- 
son sued by the receiver is properly 
allowed to such person out of the 
fund. Pierson v. Drexel, 11 AbbNCas 
GN 2)! 1150: 


73. Internal Impr. Fund v. Green- 
ough, 105 U. S. 527, 26 LL, ed. 1157; 
Burroughs v. Toxaway Co., 185 Fed. 
435, 107 CCA 505 [rev 182 Fed. 129]; 
Burden Cent. Sugar-Refining’ Co. v. 
Ferris Sugar-Mfg. Co., 87 Fed. 810, 31 
CCA 233; Petersburg Sav., etc., Co. v. 
Dellatorre, 70 Fed. 643, 7 CCA 310; 
Ross v. Southern Delaware Gas Co., 
10 Del. Ch. 236, 89 A 593; Stone v. 
Omaha F. Ins. Co., 61 Nebr. 834, 86 NW 
468; Butler v. Conwell, 14 Wyo. 166, 
82 P 950. 


Apportionment of receivership ex- 
penses see supra § 507. 


74. Graham Vv. Dubuque, ete., 
Works, 138 Iowa 456, 114 NW 619, 15 
LRANS 729; Fitzgerald v. Bass, 122 
Okl. 140, 252 P 54, 55, 49 ALR 1141 
[eit Cyc]. 


Stockholder’s right to reimburse- 
ment in suit on behalf of corporation 
see Corporations § 1473. 


75. Morgan v. Grass Fibre Pulp, 
CLG eCOrpiiew! Bh. (2d) 431") Harrican: 
v. Gilchrist, 121 Wis. 127, 99 NW 909. 


[a] Thus a creditor acting for 
himself and other creditors who suc- 
ceeds in bringing into court a fund 
to be administered in the satisfaction 
of his claim and the claims of other 
creditors of the like class is entitled 
to a reasonable attorney’s fee pay- 
able out of such fund. Morgan v. 
eee Fibre Pulp, etc., Co., 11 F. (2'a) 

ule 


76. Internal Impr. Fund v. Green- 
ough, 105 U.S. 527, 26 L. ed. 1157. 


77. Morgan v. Grass Fibre Pulp, 
eter Conps tt EH. (2d) 431. 


78. Burden Cent. Sugar-Refining 
Co. v. Ferris Sugar-Mfg. Co., 87 Fed. 
810,31 CCA 233; Butler v.“ Conwell, 
14 Wyo. 166, 82 P 950. 

79. Ryckman y. Parkins, 5 Paige 
(N. Y.) 548; Matter of Importers’, 
etc., Exch., 15 Daly 419, 8 NYS 322. 

{a] Expenses of minor defendants. 
—wWhere a bill is filed to avoid deeds 


for fraud, and the property is placed 
in the hands of a receiver, the cur- 
rent expenses of minor defendants 
for costs of litigation will not be paid 
out of funds in the han‘ds of the re- 
ceiver, but they will be allowed to de- 
fend in forma pauperis. Ferguson v. 
Dent, 15 Fed..771. 


80. Petersburg Sav., etc., Co. v. 
Dellatorre, 70 Fed. 643, 7 CCA 310; 
Central Trust Co. v. Valley R. Co., 55 
Fed. 903; Atty.-Gen. v. North Ameri- 
can Ey Ins @o.; 917 Na Yin 57, 43 Amr 
648; Peo. v. Security L. Ins. Co., 71 N. 
Y. 222; <Atty.-Gen. v. Continental L. 
in'ss ‘@Cor, eile bhunti GN Ws) 6285) Atv 
Gen. v. Continental L. Ins. Co., 27 
Hun 195, 63 HowPr 129 [app dism 90 
N.Y. 453) 


81. See supra § 508. 


82. Louisville, ete., R. Co. v. Wil- 
son, 138 U.S. 501, 11 SCt 405, 34 L: 
ed. 1023; Internal Impr. Fund vy. Green- 
ourhs, 105, TU Ssy52 7, 26: us eden lias 
Burroughs v. Toxaway Co., 185 Fed. 
435, 107 CCA 505 [rev 182 Fed. 129]; 
Burden Cent. Sugar-Refining Co. v. 
Ferris Sugar-Mfg. Co., 87 Fed. 810, 
31 CCA 233; Petersburg Sav., ete., 
Co. v. Dellatorre, 70 Fed. 643, 7 CCA 
310; Graham vy. Dubuque, etc., R. Co., 
138 Iowa 456, 114 NW 619, 15 LRANS 
(Zo; Stoneav. Omaha Bo Ins: Come. 
Nebr. 834, 86 NW 468; Butler v. Con- 
well, 14 Wyo. 166, 82 P 950. 


83. Wilson v. Murphy, 33 KyL 
716, 110 SW 8938; Olds v. Tucker, 35 
Oh, St. 581 (refusing recovery because 
attorney sued receiver instead of ap- 
plying to court whose receiver hel'd 
fund for an order of allowance). 


84. Ross v. South Delaware Gas 
Co., 10 Del. Ch. 236, 240, 89 A 593. 


“Where a creditor of an insolvent 
company brings an action for the ap- 
pointment of a receiver, and to wind 
up its affairs, compensation will be 
allowed to his attorney for services 
rendered in bringing such suit for the 
appointment of a receiver, the same to 
be paid from the fund in the hands of 
the receiver, provided such services 
prove beneficial to. the other credi- 
tors.” Ross v. South Delaware Gas 
Co., supra. 


[a] Thus a stockholder whose suit 
for the appointment of a receiver re- 
sulted in a fund from the sale of the 
assets of the company for distribu- 
tion among the bondholders is en- 
titled to have his legal expenses in- 
volved in the receivership paid out of 
such fund. Ross v. South Delaware 
Gas Co., 10 Del. Ch. 236, 89 A 593. 


85. Barnes v. Newcomb, 89 N. Y. 
108; Matter of Importers’, ete., Exch., 
15 Daly 419, 8 NYS 322. 


[a] This claim is not absolute 
right which can be enforced by action 
against the receiver, but is a matter 
to be addressed to the sound discre- 
tion of the court in which the proceed- 
ing is pending, and such discretion 
should be exercised in that proceeding, 
and as part thereof, an'd upon a con- 
sideration of all the circumstances. 
Barnes v. Newcomb, 89 N. Y. 108; 
Matter of Importers’, ete., Exch., 15 
Daly 419, 8 NYS 322. 


86. Weed v. Georgia Cent. R. Co., 
100 Fed. 162, 40 CCA 319; Buckwal- 
ter v. Whipple, 115 Ga. 484, 41 SE 1010. 


[a] Attorney for absent creditors. 
—If there be authority in law, in the 
case of a receivership, for the appoint- 
ment of an attorney to represent ab- 
sent creditors, his compensation can 
at most be a charge on the sums com- 
ing to such creditors and not on the 
mass of the creditors. City Item Co- 
operative Printing Co. v. Phoenix Fur- 
niture Concern, 108 La. 258, 32 S 469. 


87. Louisville, etc., R. Co. v. Wil- 
son, 138 U. S. 501, 11 SCt 405, 34 L. ed. 
1023; Petersburg Sav., ete. Co. v. 
Dellatorre, 70 Hed. 648, 7 CCA\ 310; 
Buckwalter v. Whipple, 115 Ga. 484, 
41 SE 1010; Mohr-Weil Lumber Co. 
v. Russell, 109 Ga. 579, 34 SE 1005; 
Myers v. Mutual L. Ins. Co., (Ind. A.) 
75 NE 31. 


88. Butler v. Conwell, 14 Wyo. 166, 
82 P 950. 


[a] Application for compensation 
should be made in action in-which re- 
ceiver was appointed, and the attor- 
ney is not entitled to maintain a sep- 
arate action therefor. Olds v. Tucker, 
35 Oh. St. 581. 


89. Chadbourne v. Equitable Trust 


For later cases, developments and changes in the law see Annotations, same title and section number. 


’ 


ye 


§§ 510-512] 


ment of interest in order to give the company on 
reorganization a working capital, is not liable to un- 
secured creditors.°° A specific amount of cash from 
assets reduced to money, designated by decree as sub- 
ject to a certain claim, is constituted a special fund 
subject only to such elaim.®! The excess of operat- 
ing revenues over current expenses of operating a 
street railway system in the hands of a receiver con- 
stitutes a fund in execution in the court for the ben- 
efit of creditors in order of their priority®? determina- 
ble under the same rules as if the fund were derived 
from execution.?® 


[§ 511] D. Payment and Distribution®*—1. Au- 
thority of Court or Receiver. Even though a final 
judgment or order of allowance of a claim of a debtor 
against a receiver ends the jurisdiction of the court 
over the claim in so far as it concerns the propriety 
of such claim,°®® such court still has jurisdiction to 
require payment of the sum allowed to the party to 
whom it is due.®® The receiver, on the other hand, 
is generally allowed no discretion as to any applica- 


Co., 225 Fed. 981, 141 CCA 103. 


90. Temmer v. Denver Tramway 
Co., 18 F, (2d) 226 
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sive jurisdiction of admiralty courts 
see Admiralty § 97 et seq; 
Liens § 153 note 27. 
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tion or disposition of the funds in his possession ;°7 
but he holds them subject to the order of the court,?® 
to be paid to whom the court shall adjudge,®® par- 
ticularly where the payment is prejudicial to the 
secured creditors.! Thus the receiver cannot pay 
out moneys in his possession without an order of 
the court.2 Courts, nevertheless, have sometimes 
sanctioned payments made by receivers without. ex- 
press orders of the court where such payments were 
either necessary or beneficial to the parties interested 
in the estate;* but courts do not sanction the act of 
a receiver in turning over, without preyious order of 
the court, specific funds or assets of the estate, in 
payment of debts due by the estate,* especially when 
the funds or assets so turned over were of a nominal 
value greatly in excess of the debt so intended to be 
paid or secured.> In making payments, the receiver 
should be governed by the decree and not by the pre- 
ceding findings and conclusions of the court incon- 
sistent therewith.°® 

[§ 512] 2. Persons Entitled To Share in Distvri- 
indistinguishable therefrom. 


land, etc., Co. v. Pere Marquette R. 
Co., 2 F. (2d) 948 [certiorari den 267 


Se Love- 
Maritime 


91. Penner Steel Co. v. New 
York City R. Co., 202 Fed. 607 [aff 206 
Fed. 663, 124 CCA 463]. 


[a] Illustration.—A determination 
that the purchase price of certain 
gravel delivered to a lessee railway 
company and used in reconstruction 
should be paid out of the share of the 
lessor company in a fund in the hands 
of receivers of both companies ear- 
marks the fund, so as to entitle the 
creditor to receive such amount from 
the receiver of the lessee company, 
who received it as a part of his share 
of the distribution of the fund. Penn- 
Sylvania Steel Co. v. New York City R. 


Co., 202 Fed. 607 [aff 206 Fed. 663, 
124 CAP 463). 

92. Pennsylvania Co. for Ins. on 
Lives, ete. v. Philadelphia Co., 266 
Fed. 1. 

Priorities see supra §§ 406-494. 

93. Pennsylvania Co. for Ins. on 
Lives, ete. v. Philadelphia Co., 266 
Fed. 1. 


Determination of priorities see su- 
pra §§ 486-494. 
94. Payment and distribution: 
By receiver in mortgage foreclosures 
; see Mortgages § 1715. 
n: : 
Bankruptey proceedings see Bank- 
ruptey §§ 545-572. 
Corporate receiverships see Corpo- 
rations §§ 3310-3599. 
Insolvency proeeedings generally 
see Insolvency §§ 201-206. 


Disposition of funds or property 
during administration of estate see 
Supra §§ 193-208. 

Payment of judgment against re- 
ceivership see infra §§ 589-590. 


Priorities see supra §§ 406-494. 


Refund of surplus see supra § 384 
note 82. 


95. See supra § 403 note 55. 


96. Patterson v. Ward, 8 N. D. 87, 
76 NW 1046. 


[a] Conflict of jurisdiction as to 
maritime liens.—(1) An order of the 
New Jersey court of chancery requir- 
ing the payment of the fund in the 
hands of a receiver, resulting from 
the sale of a vessel, to a lienholder for 
coal furnished to such vessel, is not 
an excuse by such court of the ju- 
risdiction to enforce liens by proceed- 
ings in rem, which is vested exclusive- 
ly in the courts of admiralty. Rus- 
sel v. Myers Excursion, etc., Co., 73 
N. J. Eq. 192, 67 A 1016. (2) Exclu- 


Proof and allowance of claims see 
supra §§ 386-405. 

97. Johnson v. Gunter, 6 Bush 
(Ky.) 534; Hospes v. Almstedt, 13 Mo. 
A. 270 [aff 83 Mo. 473]; Devendorf v. 
Dickinson, 21 HowPr-(N. Y.) 276. 
See also supra § 193 et seq. 


[a] Receiver cannot capriciously 
refuse payment in proper case, nor 
pay in an improper case. Guarantee 
Trust, ete., Co. v. Philadelphia, etc., 
R. Co., 31 App: Div. 511, 52°NYS 116 
[app dism 160 N. Y. 1, 54 NE 575]. 


Receiver cannot prefer himself see 
supra § 210. 

98. Ky.—Johnson  v. 
Bush 534. 


Mass.—Cartwright’s Case, 114 Mass. 
230. 

Mo.—State v. Hartman, 221 Mo. A. 
215, 300 SW 1054, 1060 [cit Cyc]; 
Hospes v. Almstedt, 13 Mo. A. 270 [aff 
83 Moz 473]. 


N. Y.—Duffy v. Casey, 30 N. Y. Su- 
per. 79. 


W. Va.—U. S. Blowpipe Co. me Spen- 
cer, 61 W. Va. 191, 56 SH 34 


[a] Counsel cannot Scie that 
matter to their own satisfaction, and 
compel a receiver to pay them the 
moneys to which they think them- 
selves entitled, under penalty of re- 


Gunter, 6 


moval. Duffy v. Casey, 30 N. Y. Su- 
per. 79 
{b] Manager indebted to receiver. 


—Where a receiver who had employed 
a manager to perform ‘duties which 
devolved upon the receiver and was 
directed to pay the manager out of 
the compensation awarded to himself, 
it was held that there was no equity 
in a petition by the manager to en- 
force the order upon the refusal of 
the receiver to pay the manager who 
owed the receiver individually a larger 
amount which indebtedness was ad- 
mitted. Gatzmer vy. Philadelphia, etc., 
R. Co., 39 N. J. Hq. 363. 


[c] Where order of appointment 
gives receiver discretion (1) in the 
payment of particular claims, the re- 
ceiver may refuse to make payment of 
certain claims so long as his discre- 
tion is not abused. Loveland, etc., Co. 
v. Blair, 222 Fed. 207, 1837 CCA 521. 
(2) Railroad receivers authorized to 
pay such shippers’ claims, as on ex- 
amination may properly be classed as 
operating expenses, are not authorized 
arbitrarily to refuse payment of par- 
ticular claims, while paying others 


U. S. 601 mem, 45 SCt 462 mem, 69 L. 
ed. 808 mem]. (3) Such receivers have 
the burden of showing good cause for 
discrimination against particular 
claims. Loveland v. Pere Marquette 
R. Co., supra. 


{d] Construction of order.—Cur- 
rent valid claims for loss of, or dam- 
ages to, freight shipment, in normal 
volume, are in a broad sense ‘‘operat- 
ing expenses” of a railroad, within an 
order directing payment of expenses 
of operation. Loveland, ete., Co. v. 
Pere Marquette R. Co., 2 F. (2d) 948 
[certiorari den 267 U. S. 601 mem, 45 
SCt 462 mem, 69 L. ed. 808 mem]. 

99. Persons entitled to payment see 
infra $' 512. 

lL. Ravilin v.. Chicago, ‘ete, Ry Cos 
2 MU AS 2135 [att 297 Tus SOR 29 
NE 730]. 

2. Sullivan Timber Co. v. Black, 
159 Ala. 570, 48 S 870; Kneisel v. Ur- 


sus Motor Co., 238 Ill. A. 50; Duffy v. 
Casey, 30 Y. Super. 79°: Buffalo 
Forge Co. mee Columbus, éte., Clay 


Constr. Co.) 112 NYS 460; Strauss v. 
Carolina Interstate Bldg., etc., Assoc., 
118 N. C. 556, 24 SEH 116. 


[a] Taxes.—Where a receiver was 
liable for taxes assessed on property 
in his hands, it was the proper pro- 
ceeding for the county to appear in 
the receivership case and pray for an 
order ‘direeting payment by the re- 
ceiver. Midland Guaranty, etc., Co. v. 
peveten County, 217 Fed. 358, 1338 CCA 


3. Hospes v. Almstedt, 13 Mo. A. 
270 [aff 838 Mo. 473]; Strauss v. Car- 
olina Interstate Bldg., etc., Assoc., 118 
N.C. 556, 24 SE 116. See also supra § 
196 et seq. 

[a] Expenses of collection.—A re- 
ceiver is authorized to use such funds 
in his hands as may be necessary to 
defray expenses of collection. 
Strauss v. Carolina Interstate Bldg., 
etc., Assoc., 118 N. C. 556, 24 SH 116. 


4. Hospes v. Almstedt, 13 Mo. A. 
270 [aff 83 Mo. 473]. 

{a] MTllustration.—The receiver has 
no power to transfer to a creditor a 
secured note which although belong- 
ing to the estate, has not been in- 
ventoried, in satisfaction of the firm’s 
indebtedness to the transferee. 
Hospes v. Almstedt,.13 Mo. A. 270 
[aff 83 Mo. 473]. 


5. Hospes v. Almstedt, supra. 


6. Cannon v. Snipes, 24 Wash. 166; 
64 P 167; Bartlett v. Reichenecker, 
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bution and Receive Payment.’ Creditors whose 
claims have been proved and allowed or otherwise 
found proper charges against the receivership,® sub- 
ject, however, to any rights of priority,’ are entitled 
to share in the distribution of the funds in the hands 
of the receiver,!° no matter where such claimants 
may reside.*? 

Payment, however, should be made only to the per- 
sons named in the order of payment?” or to author- 
ized agents of such persons,!® payment in any other 
mode requiring express authority.!* Funds allo- 
cated to the payment of necessary improvements and 
current expenses cannot be diverted to the payment 
of particular unsecured ereditors,!> and the receiver 
who makes such payments is liable to a surcharge to 
the extent of such payments.!® In the exercise of 
its diseretion the court may distribute the funds di- 
rect to bondholders entitled thereto instead of or- 
dering it paid over to the trustee for such bondhold- 
ers for distribution,!? and the share of any bondhold- 
er failing to claim the proceeds must be held for 
him.tS On the death of the person to whom pay- 
ment was ordered, the receiver need do nothing more 
than retain the custody of the funds until the state 
of the proceedings in court enables him to pay it 
over.?® 


Creditors of creditors of the receivership have no 
right to have their claims ascertaimed and paid by 
the receiver out of the property in his hands, as an 
incident to the administration of the. insolvent’s es- 
tate,?° particularly where such ereditors have no 
len or other direct interest in the funds to be paid 
over to the creditors of the receivership.?} 


Claims of foreign receivers.’? If, after the pay- 


11 Wash. 682, 40 P 339. 


7. Provision for contingent claims 
see infra § 514 notes 51, 52. 19. 


8. Presentation, proof, and allow- 
ance of claims see supra §§ 386-405. 
9. Priorities see supra §§ 406-494. 


10. Barley v. Gittings, 15 App. (D. 
C.) 427; Byrne v. Lake Charles First 


Reprint 1354. 
[a] 
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Milk Products Co., supra; Drascovich 
v. Equitable Trust Co., 3 F.(2d) 724. 
White v. Baugh, 9 Bligh N, S. 
U8), (d) Reprint. 126193 Cl. Sia 


For example, 
not bound in the first instance to take 
out a representation to deceased, nor 
to apply to have the order revised. 


[§§ 512-513 


ment of all demands and the expenses of administra- 
tion, there be any funds remaining in the hands of 
a domestic receiver, the court in the exercise of its 
sound diseretion may order the same delivered to an 
intervening foreign receiver.?* Dividends payable 
by a federal court receiver that are claimed by a 
state court receiver should be deposited by the for- 
mer in a court having competent jurisdiction,** un- 
less a release of all the parties claiming thereto can 
be obtained without such deposit.?° 


Proceeds of encumbered property to which a lien 
attaches because such property was sold free of liens 


26 


should be distributed to the encumbrancer.* 


[§ 513] 3. Time and Requisites for Payment and 
Distribution. The time when payment of claims. 
against the estate should be made is a matter for the 
court to determine,?* and the fund arising from all 
sources should be held under the direction of the 
court until the court shall upon final hearing direct. 
its application to be made.?® Before the funds in the 
hands of the receiver can be distributed and payment 
made to claimants, the claims must be first submit- 
ted to the court for approval and allowance,?® and 
this holds even as to claims entitled to priority of 
payment.?° No general order of distribution should 
be made until the receiver has accounted for the 
receipt and disbursement of moneys by him showing 
the balance on hand available for distribution ;#? and 
neither should particular claims be ordered paid un- 
til the status of all claims and their order of priority 
has been finally determined where such determina- 
tion may affect the payments to be made on such 
claims;*? nor can such order be made in the case 
where there are several related receiverships which 

28. State v. Hartman, supra; Mus- 
grove v. Nash, 3: Hdw2 CN. Ye) 172s 


Forsaith Mach. Co. v. Hope Mills Lum- 
ber Co., 109 N. C. 576, 13 SE 869. 


29. Barber v. International Co., 74 
Conn. 652, 51 A 857, 92 AmSR 246; 
Penn v. Whiteheads, 12 Gratt. (53 
Va.) 74; Re American Brake-Shoe, 
etc., Co., 14 Can. Exch, 105, 8 DomLR 


44, 6 


the receiver is 


ae Bank, 20 Tex. Civ. A, 194, 49 SW 


{a] Attaching creditor of a firm 
whose debt is justly due is entitled to 
participate in the general assets to the 
amount of his debt which remains un- 
satisfied from the goods attached. 
Byrne v. Lake Charles First Nat. 
Bank, 20 Tex. Civ. A. 194, 49 SW 706. 


11. Barley v. Gittings, 15 App. (D. 
C.) 427 (outside the jurisdiction). 


12. In re Browne, L. R. 19 Ir. 183. 
13. See case infra this note. 


[a] On power of attorney duly 
executed by the person named in the 
order. In re Browne, L. R. 19 Ir. 183. 


14. In re Browne, supra. 


15. Traction Materials Co. v. Pitts- 
burgh, etc., R. Co., 261 Pa. 162, 104 A 
554; Traction Materials Co. v. Pitts- 
ure. ete., R. Co., 261 Pa. 153, 104 A 
552. 


[a] Reason for rule.—Such pay- 
ment, whether direct or indirect, con- 
stitutes an unlawful preference. 
Traction Materials Co. v. Pittsburgh, 
ete., R. Co.) 261 Pa. 162,104 A 554; 
Traction Materials Co. v. Pittsburgh, 
ete:, R. Co., 261° Pa. 1538, 104 A 552. 


16. See infra § 607. 


17. , Seaboard Nat. Bank v. Rogers 
Milk Products Co., 21 F. (2d) 414. 


18. Seaboard Nat. Bank v. Rogers 


White v. Baugh, 9 Bligh N. S. 181, 5 
Ferry 1261, 3 Cl. & F. 44, 6 Reprint 


20. Com. v. Hide, etc., Ins. Co., 119 
Mass. 155; Hamburger v. Durasmont, 
4 OhS&CP 232, 233, 3 OhNP 185. 


“The property entrusted to a re- 
ceiver by authority of law is intend- 
ed for the purpose of distribution 
among the creditors, and not among 
the creditors of those creditors.” 
Hamburger v. Durasmont, 4 OhS&CP 
232, 233, 3 OhNP 185. 

[a] Creditor of receiver has no 
right to compel such receiver to pay 
out of the funds an amount equal to 
the value of his services as receiver, 
in satisfaction of such creditor’s 
claim. Hamburger v. Durasmont, 4 
OhS&CP 232, 3 OhNP 185. 

21. Spence v. Solomons Co., 129 Ga. 
31, 58 SE 463. 


22. Generally see infra §§ 636-674. 
' 23. Barley v. Gittings, 15 App. (D. 
Ci 42%. aes 

24. Ely v. Van Kannel Revolving 
Door Co,, 184 Fed. 459. 

25. Ely v. Van Kannel Revolving 
Door Co., supra. 

26. Seaboard Nat. Bank y. Rogers 
Milk “Products))Co.; 21.8." (2a) 474 
(proceeds of mortgaged property). 

27. State v. Hartman, 221 Mo. A. 
215, 300 SW 1054. 


8738, 11 HastLR 455. 


[a] Construction of order.—The- 
language of a decree ordering the sale 
of property and the application of a 
part of the proceeds to the costs of 


the receivership and like matters is in-- 


terpreted as meaning that only such 
items are to be so paid as have been 
allowed by the court. Ball v. Red 
Square Oil, etc., Co., 113 Kan. 763, 216 
P 422. 

Presentation, proof, and allowance 
of claims see supra §§ 386-405. 


30. Penn v. Whiteheads, 12 Gratt. 
(53 Va.) 74. 

31. Pottlitzer v. Citizens’ 
Co., 60 Ind. A. 45, 108 NE 36; Duffy 
v. Casey, 30 N. Y. Super. 79; Strauss: 
v. Carolina Inter-State Bldg., ete., 
Assoc., 117 N. C. 308, 28 SE 450, 53 Am 
SR 585, 30 LRA 693, 118 N. C. 556, 24 
SH 116 (no instruction as to distribu- 
tion of the funds should be given un- 
til the receiver has them in court). 


[a] Thus, where the receiver re- 
ports on every claim filed, shows the 
balance on hand, and suggests the 
propriety of a particular dividend, 
such report stands as a complaint 
upon which, in the absence of excep- 
tions, the order of distribution may 
properly be made. Pottlitzer v. Citi- 
Aik Trust Co., 60 Ind. A. 45, 108 NE 

32. Pennsylvania Steel Co. v. New 
York City R. Co., 182 Fed. 155. 


Trust 


a ea ee ems ees ee a, 
For later cases, developments and changes in tiie law see Annotations, same title and section number. 


ean pay or distribute.®4 


§§ 518-514] 


require an adjustment of the accounts between the 
respective receivers to determine the funds available 
for particular claims.*® Of course, no order or de- 


cree of payment or distribution can be made where 


there is nothing in the hands of the receiver which he 
Where substantial distribu- 
tion of a fund in a receiver’s hands can be made, such 
distribution should not be delayed because of a pend- 
ing controversy concerning an outstanding claim 
for a small amount,*° nor should such distribution be 
delayed where the disputed claims are of a preferred 
nature, in a case where the business has been brought 
to a point where all debts can be paid shortly,?® nor 
should distribution be postponed for the benefit of 
a contingent claim which may never ripen into a debt 
against the estate,?7 although it has been held in 
respect to the latter rule that the assets should be 
disposed of in such way as to protect the interests 
of each class of creditors.*® Claims that have been 
allowed a preference against the income of a busi- 
ness in the hands of a receiver*® may be ordered paid 
in advance of the adjustment of the rights of other 
creditors of inferior rank?® or before the termination 
of the receivership: where such income is apt to be 
dissipated to the damage of such claimants.41_ Where 
a creditor might have prosecuted his claims in the 
action in which the receiver was appointed, but in- 
stead institutes separate actions, it is not error to 
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order a distribution of the funds in the hands of the 
receiver before such ereditor’s separate suits are 
decided.4? Where a judgment is recovered against 
a receiver, and it does not appear that the payment 
of the judgment will exhaust the estate, the creditor 
has been held entitled-to an order directing its pay- 
ment without awaiting a final settlement of the re- 
ceiver’s accounts.*? In directing payment of a claim 
the order should not provide for payment “forth- 
with,” but should provide for the payment being made 
‘Sn due course of administration,’’** for individual 
claims should not be made payable upon approval.*® 


[§ 514] 4. Computation of Amount of Dividend— 
a. In General. In general, creditors are entitled to 
full payment of their claims to the extent that the 
assets in the hands of the receiver permit,*® subject, 
of course, to any right of priority that may exist as 
between them,** such right in any creditor existing 
notwithstanding he may have recovered part of the 
claim due on an indemnity bond.*® In computing 
the amount of a dividend to be paid to a claimant the 


“receiver must use the amount of the claim as allowed 


or approved by the court as a basis.49 In adminis- 
tering the property of the receivership the court may 
proceed without regard to creditors whose claims have 
not been proved and allowed by it.°° No provision 
need be made in the distribution for a contingent 


33. Pennsylvania Steel Co. v. New 
York City R. Co., supra. 

34. Loveland, etc., Co. v. Blair, 222 
Fed. 207, 137 CCA 521; Strauss v. Car- 
olina Inter-State Bldg., etc., Assoc., 
118 N. C. 556, 24 SE 116; U.S. Blow- 
pipe Co. v. Spencer, 61 W. Va. 191, 56 
SE 3465. 

[a] Until receiver has obtained 
possession of fund, no order of distri- 
bution thereof can be made. Strauss 
v. Carolina Inter-State Bldg., etc., As- 
soc., 118 N. C. 556, 24 SE 116. = 

[b] Where funds have been loaned 
under court order (1) no order or de- 
cree should be entered requiring the 
receiver to pay out and disburse such 
fund until he has first been ordered 
to collect it, and it is ascertained to 
be in his hands (U. S. Blowpipe Co. v. 
Spencer, 61 W. Va. 191, 56 SE 345), 
(2) unless the failure to collect the 
same is attributable to his fault, neg- 
ligence, misappropriation, or misman- 
agement of the fund (U. S. Blowpipe 
Co. v. Spencer, supra). (3) Liability 
of receiver for loss accruing in admin- 
istration see supra §§ 224-226. 


35. Trayhern v. National Mechan- 
ie’s Bank, 57 Md. 590. 

86. Todd v. Lippincott, 258 Fed. 
205, 169 CCA 2738 [certiorari den 250 
U. S. 672 mem, 40 SCt 12 mem, 63 L. 
-ed. 1200 mem]. 

[a] Thus receivers of an insolvent 
corporation, who brought it to a state 
of solvency and its business to such 
condition that it could shortly pay all 
its debts, secured and unsecured, from 
its earnings, are properly permitted 
to pay a dividend to unsecured credi- 
tors, to the exclusion of the holders 
of mortgage bonds on which interest 
was being paid as it accrued, and 
which were in litigation as to the 
question of their maturity because of 
prior defaults. Todd v. Lippincott, 
258 Fed. 205, 169 CCA 273 [certiorari 
den 250 U. S. 672 mem, 40 SCt 12 mem, 
63 L. ed. 1200 mem]. 

37. U.S. v. Poe, 120 Md. 89, 87 A 
933; Usher v. Sarco Co., 100 N. J. 
Eq. 428, 136 A 199, 200. 

[a] Reason for rule.—‘‘The ma- 
tured creditors have a right to the 
payment of their debts at once; it 


would be unfair to delay them for the 
benefit of one who may never be en- 
titled to share in the fund, and it 
would be an intolerable burden on the 
courts to drag out the administration 
of the insolvent estates to such length 
as would be necessitated by a con- 
trary rule.’’ Usher v. Sarco Co., supra. 


[b] Rule applied.—(1) Where a re- 
ceivership has become ‘contingently 
liable as surety on a lease which it 
has assigned to a third person who 
has been complying with the terms of 
the lease, distribution may not be de- 
layed because of the possibility that 
at some future time the receivership 
may become liable on the lease by 
reason of a default by the assignee. 
Usher v. Sarco Co., 100 N. J. Eq. 428, 
136 A 199. .(2) The creditors of a 
surety company whose claims have 
been liquidated or prosecuted to judg- 
ment should not have payment of 
their claims indefinitely postponed, 
because of outstanding potential lia- 
bilities of the company to other pol- 
icyholders. U. S. v. Poe, 120 Md. 89, 
87 A 933. 


Corporate receiverships see Corpo- 
rations §§ 3310-3599 note 84. 


Provability of contingent claims 
see supra § 386 notes 34, 35. 


38. U.S. vs Poe, 120 Md-89, 87 A 
933. 


39. 

40. Hand v. Savannah, etc., R. Co., 
13 S. C. 467. 

41. Texas Co. v._ International, 
ete., R. Co., 237 Fed. 921; 150 CCA 571 
[certiorari den 243 U. S. 647 mem, 648 
mem, 87 SCt 475 mem, 61 L. ed. 945 
mem]. 


[a] Supply creditors (1) who have 
a preferential equity in the net earn- 
ings of a railroad receivership are 
entitled to have the same applied to 
their claims, without waiting the final 
termination of the receivership. Tex- 
as Co. v. International, etc., R. Co., 237 
Fed. 921, 150 CCA 571. (2) Priority 
of supply creditors as to income or 
corpus prior to receivership see su- 
pra § 467, during receivership see su- 
pra § 447. 


42. State v. Hartman, 


See supra §§ 447, 454-461. 


221 Mo. A. 


215, 300 SW 1054; Delafield v. Lewis 
ane Constr. Co., 118 N. C. 105, 24 


43. Painter v. Painter, 138 Cal. 231, 
71 P 90, 94 AmSR 47. 


Enforcement of judgment against 
receiver see infra §§ 589, 590. 


44. Kavanagh v. Bank of America, 
145 Ill. A. 201, 211 [aff 88 NE 171, and 
Pryor v. Bank of America, 240 Ill. 100, 
88 NE 288]. 


46. Berwind-White Coal Min. Co. 
v. Borinquen Sugar Co., 7 Porto Rico 
Fed. 240. 


46. Wisler v. Interstate Title Ex- 
aminers, (N. J.) 148 A 651. 


47. Priorities see supra §§ 406-494. 


48. Hisler v. Interstate Title Ex- 
aminers, 4<N. J.) 148 A 651. 


{a] Reason for rule.—‘‘The pay- 
ment by the bonding company did not 
discharge the debt of the insolvent 
corporation. . The latter [credi- 
tor] is entitled to receive full pay- 
ment of its claim to the extent that 
the assets in his [the receiver’s] 
hands will permit, and out of the mon- 
eys so received it is obligated to re- 
imburse the bonding company the 
amount of money received from it.” 
Eisler v. Interstate Title Examiners, 
CN. J.) 148 A 651, 652. 


49. George FEF. Hinrichs, Ine. v. 
Higley, 199 Iowa 765, 202 NW 746. 


[a] Thus (1) a receiver, after 
compromising the amount of a claim 
with a creditor, pursuant to which a 
judgment was entered, which com- 
promise and judgment made no refer- 
ence to interest, cannot thereafter 
deduct from such amount interest al- 
leged to have accrued from the date 
of the receivership because of the or- 
der of court declaring a dividend to 
be computed on claims as of the date 
of the receivership (George F. Hin- 
richs, Ine. v. Higley, 199 Iowa 765, 
202 NW 746), (2) since no interest 
accrues upon any claim after the date 
of a receivership (see supra § 391 
note 31). 


50. Hatch v. Morosco Holding Co., 
19 F. (2d) 766; Pennsylvania Steel 
Co. v. New York City R. Co., 229 Fed. 
120, 143 CCA 396. 


3l2. [53 C.J] 
claim which may never ripen into a debt,°! but where 
particular claims are objected to, the court may or- 
der the receiver to retain so much of the fund as may 
be necessary to pay the disputed claim and order 
distribution of the balance.°? Where a lien credi- 
tor has not instituted or in any way consented to a 
receivership which resulted in the sale of all the 
debtor’s property, the court. should determine what 
portion of the proceeds should be allotted to the prop- 
erty on which the creditor had a lien and such pro- 
ceeds ordered paid to such creditor.>% 


[§ 515] b. Interest on Dividends.°* Where the 
payment of a dividend is deferred by reason of an 
unsuccessful contest of a claim, the creditor so de- 
layed should be allowed interest on the dividend,°?® 
for in no other way can the delayed creditor be put on 
an equality with the other creditors.°*® But interest 
on dividends should not be allowed one who voluntari- 
ly delays presenting his claim until long after the 
dividends have been declared.®? Likewise the refusal 
of a creditor to accept a receiver’s offer to allow part 
of his claim under conditions which do not prejudice 
his rights bars the ereditor’s right to interest on sub- 
sequent dividends on the part offered to be allowed.°® 


[§ 516] 5. Order of Payment. The order in which 


51. Usher v. Sarco Co., 100 N. J.{ 56. 
Eq. 428, 136 A 199. 


[a] Rule applied.—Where a _ re- 
ceivership has become contingently 
liable as surety on a lease which has 57. 


eed serv aic 


RECEIVERS 


Armstrong v. American Exch. 
Nat. Bank, 133 U. S. 433, 10 SCt 450, 33 
Malecomson vy. Wappoo 
Mills, 99 Fed. 633. 


Chemical Nat. Bank v. Arm- 


[$§ 514-517 


payments are to be made to the various creditors of 
the receivership is determined by the rules regulating 
priorities,®® and in ordering a distribution all credi- 
tors of a like class must be treated on an equal ba- 
sis,°° and where the funds available for distribution 


are insufficient to pay all the creditors of a like class, © 


entitled to share therein, they should be apportioned 
pro rata among them all,°t any undue preference 
granted to particular creditors of the same class be- 
ing improper.°* A controversy. between creditors 
affecting their rights on distribution is determined 


judicially as of the date of the appointment of the 


receiver and as affected, if at all, by the transfer of 
the property to him.°®* 


[§ 517] 6. Application of Payments. In accord- 
ance with the general rules regulating the application 
of payments,°* where a dividend is paid to a creditor 
who has several demands against the receivership, it 
should be applied ratably to all the demands,®* in- 
cluding such demands as are secured;°° and in such 
cases where claims are entitled to interest®’ any pay- 
ments made to claimants by the receiver must be 
applied first in satisfaction of the interest due, any 
surplus remaining being then applied in reduction of 
the principal sum due,** but the mere direction by 
ety Theater Co. v. Ragan, 186 Ky. 672, 
217 SW 929; Nessler v. Industrial 
Land Dev. Co., 65 N. J. Eq. 491, 56 A 
711 [rev on other grounds 70 N. J. 


Eq. 804, 64 A 109]; Pennsylvania En- 
gineering Works v. New Castle 


been assigned to a third person who 
has been complying with the terms of 
the Jease, no provision need be made 
by the receiver in his distribution for 
the possibility that at some future 
time the receivership may become lia- 
ble on the lease by reason of a default 
by the assignee. Usher v. Sarco Co., 
100) No J: Bq. 428, 136) Ay 19.9. 


Provability of contingent claims see 


supra § 386 notes 34, 35. ’ 
52. Adams v. Woods, 8 Cal. 306. 
[a] Where particular claims 


against fund are objected to on re- 
ceiver’s accounting, the court may 
order the receiver to retain so much 
of the fund as may be necessary to 
pay the disputed claims and order 
distribution of the balance. Adams vy. 
Woods, 8 Cal. 306. 


[b] In Porto Rico, on an interven- 
tion for the purpose of asserting pri- 
ority, the court, on deciding that the 
intervener was not entitled to any 
priority over other creditors, directed 
the receiver to retain in his hands a 
certain fund in order that the court 
might subsequently determine what 
amount of such fund the intervener 
was entitled to receive before trans- 
fer of the fund to the minor heirs of 
the deceased insolvent. Armstrong y. 
Cruz, 13 Porto Rico Fed. 307. 


53. Mergenthaler Linotype Co. v. 
McClure, (Tex. Commn. A.) 16 SW 
(2d) 280 [aff (Civ. A.) 9 SW (2d) 
193]. 


54. Interest on: 
Allowance to receiver as court costs 
see Interest § 88 note 76 [b]. 
Claims see supra § 391. 


55. Armstrong v. American Exch. 
Nate bani lsonUes. to, 10° SCt 450) 
33 L. ed. 747; Malcomson v. Wappoo 
Mills, 99 Fed. 6338; Chemical Nat. 
Bank v. Armstrong, 59 Fed. 372, 8 CCA 
155, 28 LRA 231; George F. Hinrichs, 
Inc. v. Higley, 199 Iowa 765, 202 NW 
746; Citizens’ Sav. Bank v. Vaughan, 
115) Mich: 7156," 73 INiwW, 1435" Peo. Vv. 
Remington, 59 Hun 307, 12 NYS 829 
[aff 126 N. Y. 679, 28 NE 249]. 


sone: 59 Fed. 372, 8 CCA 155, 28 LRA 
Ls 


58. Chemical Nat. Bank v. Arm- 
strong, supra; George F. Hinrichs, 
Inc. v. Higley, 199 Iowa 765, 202 NW 
746. 

[a] But if receiver withdraws his 
offer, interest on dividends should be 
allowed the owner of the claim as 
though no offer had been made. 
Chemical Nat. Bank v. Armstrong, 65 
Fed. 573, 13 CCA 47, 28 LRA 231: 


[b] Thus, where a dispute between 
a creditor and the receiver involved 
but a small part of the creditor’s 
claim, and the creditor refused to ac- 
cept any dividend except on condition 
that he receive it all, he is entitled to 
interest only on the amount of the 
claim in dispute, in the absence of a 
showing that the receiver’s tender 
precluded acceptance without preju- 
dice. George F. Hinrichs, Ine. v. Hig- 
ley, 199 Iowa 765, 202 NW 746, 


Effect of acceptance of principal as 
to right to interest on claim see supra 
§ 391 note 37 [cl]. 


59. Sengel v. Patrick, 80 Ark. 384, 
97 SW 448; Fagan Iron Works v. Cal- 
er aye Co., 82 N. J. Eq. 345, 88 


Priorities see supra §§ 406-485. 


Determination of priorities see su- 
pra §§ 486-494. 


60. Ball v. Improved Property 
Holding Co., 247 Fed. 645, 159 CCA 
547; Zielian v. Baltimore Plant Ice 
Co., 115 Md. 658, 81 A 22. 


[a] Thus, where the holders of 
receivers’ certificates had no priority 
over claims of the lessors for rents 
becoming due after the receivership 
on property in which the insolvent 
corporation had a leasehold interest, 
the general claims and the funds for 
which the receiver was to account 
should be brought into hotchpot and 
the funds distributed pro rata. Ball 
v. Improved Property Holding Co., 247 
Fed. 645, 159 CCA 547. 


61. Gutterson v. Lebanon Iron, 
etc., Co., 151 Fed. 72; Louisville Gay- 


Stamping Co., 259 Pa. 378, 103 A 215. 


[a] Expenses of operating busi- 
ness.—Louisville Gayety Theater Co. 
v. Ragan, 186 Ky. 672, 217 SW 929. 


62. U. S.—Gutterson y. Lebanon 
Iron, ete., Co., 161 Fed. 72. 


Ky.—Louisville Gayety Theater Co. 
v. Ragan, 186 Ky. 672, 217 SW 929. 


Md.—Zielian y. Baltimore Plant Ice 
Co, 115 Md. 658, ‘81° A 22. 


N. J:—Nessler vy. Industrial Land 
Deve Con 6d, Node eHow 40d, 66 Ae mle 
[rev on other grounds 70 N. J. Eq. 
804, 64 A 109]. 


Pa.—Pennsylvania Engineering 
Works v. New Castle Stamping Co., 
2D 9eeas S180 h08 vAL ada. 


_ fa] Iustration.—An order requir- 
ing the receiver to bring a certain 
sum into court to discharge unauthor- 
ized receiver’s notes held by a certain 
creditor constituted a preference over 
other creditors holding similar notes. 
Zielian v. Baltimore Plant Ice Co., 115 
Md. 658, 81 A 22, 


Personal liability of receiver see 
infra § 607. 


63. Irwin’s Bank y. Fletcher Sav., 
etc., Co., 195 Ind. 669, 145 NE 869, 146 
NE 909. 


64. See Payment §§ 84-127. 


65. Citizens’, ete, Bank y. Arm- 
strong, 22 Ga. A. 138, 95 SE 729. 


66. Citizens’, etc, Bank v. Arm- 
strong, supra. 


67. See supra § 391. 


68. Ohio Sav. Bank, etc., ‘Comins 
ae Corp., 8 F. (2d) 463, 44 ALR 


[a] Thus, in a receivership pro- 
ceeding, where dividends equivalent 
to one hundred per cent of all al- 
lowed claims have been paid to the 
creditors, and a surplus remained in 
the hands of the receiver sufficient 
to pay interest accruing on such 
claims during the receivership, an or- 
der directing that such _ interest 
should be computed as if dividend 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 517-521] 


the court to pay dividends on adjudicated claims does 
not constitute an appropriation of such payments, as 
between the principal and interest due on such 
elaims.°® Where by statute rent is given a prefer- 
ence against the funds of the estate to the extent of 
a year’s rent from the date of the receivership,’° 
and rent due beyond such amount being classed as a 
common ¢claim,*? any payments for rent due prior to 
the receivership should be credited upon such pre- 
ferred claim.’? 


[§ 518] 7. Set-Off.7% A -receiver who has been 
directed to pay out funds cannot set off his individual 
claim against the party to whom the court has di- 
rected payment to be made.*4 


[§ 519] 8. Objections to Payments or Distribu- 
tion’®°—a. Who May Object and Grounds Therefor. 
It is the duty of a receiver to dispose of funds in his 
hands as ordered by the court and it is not his prov- 
ince to oppose and dispute the propriety of the or- 
der;’® on the other hand, any person having such 
an interest in the fund being distributed as would 
be affected by such distribution may interpose ob- 
jections thereto’? at any time before the estate is 
closed,“* unless he is estopped from so objecting.7® 
Accordingly, one injured in the operation of the prop- 
erty by a receiver may intervene before final distri- 
bution and ask for an order postponing distribution 
pending determination of his claim,*°® and claimants 
entitled to a preference out of a particular fund®? 
may object to a distribution of such fund to other 
claimants which amounts to a diversion thereof.®? 
payments had been made on account 


only, and applied first in the payment 


of interest, then on the principal, is| him to do so. 


RECEIVERS 


payment the receiver is amply pro- 
tected by the court’s order 
Cornelison v. 


[53 C.J.] 313 


On the other hand, claimants having rights inferior 
to.those of other claimants** cannot complain of pay- 
ments made to other claimants which affect only 
claimants having superior rights.*4 

[§ 520] b. Estoppel To Object. If, after due no- 
tice to the parties entitled thereto,®® a court orders 
the money in the hands of a receiver to be distributed 
according to the facts as stated in the petition, and 
no answer is filed in the case raising any new issues,*® 
and no objections are otherwise taken,*7 no complaint 
ean be made of the distribution. So an order of 
distribution made at the request of a creditor, and 
by consent, cannot be questioned by him.** But the 
fact that a judgment creditor shares in the assets 
which come into the hands of a receiver, and which 
are paid out under the court’s orders, does not pre- 
vent him, where there is no final decree, from insist- 
ing that there are other assets in which he is also 
entitled to share.8® And by filing his claim and re- 
ceiving the dividend thereon, a creditor is not bound 
by conditions to which other ereditors assented, and 
which they had no right to impose except upon them- 
selves.°° 


[§ 521] 9. Return or Recovery of Unauthorized 
or Improper Payments. Where payments have been 
made erroneously to persons not entitled thereto, the 
court may order repayment by such persons.°? Like- 
wise, payments made to claimants without notice 
having been given to parties interested in the fund®? 
are made subject to any direction or final decree for 
reimbursement in favor of such parties,°*? and claim- 


21 F. (2d) 414. 
See infra § 520. 
80. Brown v. Winterbottom, 98 Oh. 


Milk Products Co., 
directing 79. 
Gate- 


proper. Ohio Say. Bank, etc., Co. v.| wood, 10 Ky..Op. 476. 
Willys Corp., 8 F. (2d) 4638, 44 ALR (Ee aneterecelvertislmanicd : ace St. 127, 120 NE 292, 3 AUR 1465. 
1162, \ nishee defendant constitutes no good 81. See supra § 406 et seq. 

69. Ohio Sav. Bank, etce., Co. v.| reason entitling him to assume the 82. Seaboard Nat. Bank v. Rogers 


‘Willys Corp., supra. 
70. See supra § 4386 note 72 [cl]. 
71. See supra § 436 note 72 [c]. 


72. General Tire, etc., Co. v. Gen- 
eral Tire, etce., Co., 98 Pa. Super. 173. 


73. Set-off against claims see su- 
pra § 127. 

74 Greif v. James H. Wright Co., 
10 Del. Ch. 308, 91 A 205; Johnson v. 
Gunter, 6 Bush (Ky.) 534; Wood v. 
Wilcox, 14 Kyl. 574; U. S.- Fidelity, 
ete., Co. v. Minnehoma Oil Corp., 116 
OkKl-10;243 P 154. 


[a] Reasons for rule.—(1) ‘When 
a person accepts an appointment as 
a receiver he must not permit his 
personal interest to in any wise con- 
flict with his duty in this respect.” 
U. S. Fidelity, ete., Co. v. Minnehoma 
Oily Corps, 116 Okl OMS ea AS ia yd 543 
(2) “If the mere agent or instrument 
of the court can be permitted, after 
receiving funds under its order, to set 
up claims to them wholly foreign to 
the object of his appointment, the 
position of receiver is perverted into 
that of a speculator in funds, con- 
structively at least in court, and their 
destiny becomes as uncertain after 
they enter the precincts of the court 
as before. The court will not thus 
permit itself to be made a quasi suit- 
or.” Johnson vy. Gunter, 6 Bush (Ky.) 
534, 536. 


Personal interest or advantage of 
receiver in administering estate see 
supra §§ 210, 211. 

75. Estoppel of creditors to object 
to ‘distribution see infra § 520 

76.2 TOASe ave I QUInYs Bo Reva 650; 
A aie v. Gatewood, 10 Ky. Op. 


[a] Reason for rule.—In making 


position of a litigant in the suit in 
which he was receiver and to set up 
and rely upon the claim of attach- 
ment creditors as a reason why he 
should not obey the order of the court 
by which he was appointed, as to pay- 
ment and distribution of the funds in 
his hands. Cornelison v. Gatewood, 
10 Ky. Op. 476. 


[ec] Thus a receiver has no such 
interest in an order directing the pay- 
ment of a bill of costs out of a divi- 
dend in his possession under attach- 
ment, awarded to the attachment 
creditor in a proceeding between such 
creditor and a trustee of the party 
originally entitled to the dividend, as 
to be in a position to object thereto. 
Matter of Hulbert, 29 Misc. 484, 61 
INDISIE9 SO: 


77. Pennslyvania Co. for Ins. on 
Lives, ete. v. Philadelphia Co., 266 
Fed. 1. And see cases infra this note; 
and notes 78-84. 


[a] Bondholders of subsidiary 
corporations have an interest in the 
fund in the hands of the receiver of 
the holding corporation, from which 
alone the subsidiary corporations de- 
rive their revenue, sufficient to entitle 
them to oppose the payment of such 
funds to other creditors, even though 
there has, as ordered, been no default 
in payment of interest on the bonds 
held by them, notwithstanding the 
rule that a mortgagee out of posses- 
sion is not entitled to rents and prof- 
its, since the mortgagee is entitled to 
avail himself of any security which 
the mortgagor holds against a third 
person. Pennsylvania Co. for Ins. on 
Lives, ete. v. Philadelphia Co., 266 
Fed. 1 


78. Seaboard Nat. Bank v. Rogers 


Milk Products Co., 21 F. (2d) 414; 
Texas Co. v. International, ete., R. Co., 
237 Fed. 921, 150 CCA 571 [certiorari 
den 243 U. S. 647 mem, 648 mem, 37 
SCt 475 mem, 61 L. ed. 945 mem]. 


[a] Supply creditors may enjoin 
the payment out of the income of a 
railroad being operated by a receiver, 
of interest on bonds as to which such 
creditors have priority, as it consti- 
tutes a diversion of such income. 
Texas Co. v. International, ete. R. 
Co.,..237 Meds 921, 150) CCA. STA iicer= 
tiorari den 243 U. S. 647 mem, 648 
mem, 37 SCt 475 mem, 61 L. ed. 945 
mem]. 


83. Priorities see supra § 406 et 
seq. 
84. Grandy v. Real Est. Trust Co., 


147 Va. 371% 137 SEH 5119. 
85. See infra § 523. 


86. Cooper v. Brinkman, 38 Kan. 
442, 17 P 157. 


87. Seaboard Nat. Bank vy. Rogers 
Milk Products, Co., 21 4. (2a) 414- 
Whalen v. Pasig Iron Wks., 13 Phil- 
ippine 417. 

88. Joliet First Nat. Bank v. Illi- 


nois Steel Co., 174 Ill. 140, 51 NE 200 
Laff 72 Ill. A. 640]. 


89. Clayton v. Ore Knob Co., 109 
N. C. 385, 14 SE 36. 

90. Loney v. Bayly, 45 Md. 447; 
Loney v. Bailey, 43 Md. 10. 

91. Hogaboom vy. Receiver-Gen., 28 
CameS C192) ‘ 

92. Necessity of notice see supra 
§ 523. 

93. Boice v. Conover, 54 N. J. Eq. 
531, 35 A 402 [mod on other grounds 
63 N. J. Eq. 2738, 53 A 910]. 


314 [58 C.J.] 
ants receiving such payments may be ordered to 
refund the samé;°* and, on the reversal of an or- 
der of distribution of the proceeds of mortgaged 
.property which has been sold free of liens, im- 
peached payments must be repaid where the proceeds 
prove insufficient to satisfy the lien.°’ Where an 
attorney has received payment by a clerk signed as 
receiver without a prior order of the court, it is 
prima facie an unlawful conversion of such funds 
authorizing the court to order restoration thereof 
before considering the amount due to such attorney 
for his services rendered.°® On the other hand, a 
creditor, to whom unauthorized payments have been 
made in the usual course of business without any 
knowledge on the part of such creditor of the receiv- 
er’s lack of authority, cannot be required to return 
such payments as a condition to their further par- 
ticipation in the assets being distributed.°* After 
a distribution of the proceeds of a sale among the 
bondholders who had consented to the operation of 
the business by a receiver, supply creditors may re- 
cover from such bondholders the unpaid balance of 
their claims.?® Where a bank loaned money to a 
receiver pursuant to a court order entitling it to a 
preference, such bank may offset its privileged in- 
debtedness against a payment made to it by the re- 
veiver without authority.°® 

[§ 522] 10. Proceedings—a. In General. On 
proper application,’ notice,* and proof,*® the court 
will award money in the hands of a receiver to the 
party entitled thereto. A plaintiff in an attach- 
ment proceeding cannot, by rule against the receiv- 
ers who have taken possession of the property, com- 
pel the payment of his claim out of the fund.° 


[§ 523] ». Process and Notice. No notice to the 
receiver is necessary before the rendition of an or- 


RECEIVERS 


[$§ 521-524 


der directing him to disburse the fund in his hands.® 
On the other hand, no order of payment or distribu- 
tion of the funds can be made without notice of the 
application or motion for such an order being given 
to the parties to the action in which the receiver was 
appointed,’ and to other parties of record who ap- 
pear to be interested in the fund;* and any pay- 
ments made are subject to the rights of the parties 
who have no notice of the order, and do not consent. 
GOMmUpa” 


[§ 524] 11. Order or Decree—a. Form and Na- 
ture. An order of distribution is nothing more than 
a direction by the court to its officer to make a pro 
rata distribution of the money then on hand among 
the creditors,!° and does not create a lien on the re- 
maining assets in their favor.1! It is a determina- 
tion of the time and manner in which payments out. 
of the receivership assets shall be made of claims 
which have been allowed;*? it is in the nature of a 
decree in rem;!* and is equivalent to an execution 
against the assets.14 The judgment or decree to dis- 
burse funds in his hands should not be made personal 
against the receiver, but should show on its face that 
it is against him in his official capacity+® and that the 
payments are to be made out of the fund held by him 
in such eapacity.1® Although in general the decree 
should set forth specifically the amount to be paid 
on each claim,'? and the date from which interest is 
to be computed,!® where the records of the court and 
the accounts kept by depositories recelving money 
pursuant to orders of the court in pending suits, show 
the particular funds involved in each suit, an order 
of the court directing the payment of taxes is not 
erroneous because of its failure to specify the 
amounts to be paid out of the deposits in each suit.!® 
Where an order directing a receiver to pay a certain 


94. Boice v. Conover, supra. 

95. Seaboard Nat. Bank v. Rogers 
Milk Products Co., 21 F. (2d) 414. 

96. Kneisel v. Ursus Motor Co., 238 
Tll. A. 50. 


[a] Reason for rule-—Money paid 
by check of one signed as receiver is 
notice that the payment is out of re- 
ceivership funds. Kneisel vy. Ursus 
Motor Co., 238 Ill. A. 50. 


Necessity for order of payment see 
supra § 516 note 2. 


97. Kennebec Box Co. v. O. S. Rich- 
ards Corp., 299 Fed. 874 [rev on other 
grounds 7 F. (2d) 290]. 


Surcharging receiver for such pay- 
ments see infra § 607. 


98. Mayotown Lumber Co. v. Nac- 
ogdoches Grocery Co., (Tex. Civ. A.) 
aavetaaae 644 [aff (Commn. A.) 236 SW 

99: People’s Say: Bank, ete., Co. 
v. Rogers, 177 Fed. 386, 100 CCA 618. 


1. Hatch v. Vandewoort, 54 N. J. 
Eq. 511, 34 A 938; Duffy v. Casey, 30 
IN. Y. Super. 79. 

[a] Petition—Hatch v. Vande- 
woort, 54 N. J. Eq. 511, 34 A 9388. 

2. See infra § 523. 

8. Duffy v. Casey, 30 N. Y. Super. 
9% 

4. Presentation, proof, and allow- 
ance of claims see supra §§ 386-405. 
Priorities see supra § 406 et seq. 

5. Lowe yv. Stephens, 66 Ga. 607. 

[a] Reason for rule.—Thus to dis- 
pose of the fund without a full hear- 
ing as to the priorities of the vari- 


ous claims would be to displace the 
jurisdiction of the court of equity, 
and defeat the object of the receiver- 
ship. Lowe v. Stephens, 66 Ga. 607. 


6. U. S. Blowpipe Co. v. Spencer, 
61 W. Va, 191, 56 SE 345. 


[a] Reason for rule.—The receiver 
“being an agent or officer of the court, 
his possession is regarded as the pos- 
session of the court, and he is always 
subject to the court’s order, _ A 
general receiver into whose hands 
certain funds ‘have been paid to the 
credit of a particular suit, is at all 
times before the court so far as the 
distribution of that fund is concerned, 
and no process or notice is necessary 
for the purpose of bringing him be- 
fore the court.”’” U. S. Blowpipe Co. 
Renee 61 W. Va. 191, 56 SH 345, 


7. Martin v. Morse, 193 App. Div. 
732, 184 NYS 441 (motion by one not 
a party to the action). 


8 U. S.—Seaboard Nat. Bank v. 
Rogers Milk Products Co., 21 F. (2a) 
414; Ruggles v. Patton, 143 Fed. 312, 
74 CCA 450. 


N. J.—Boice v. Conover, 54 N. J. 
Eq. 531, 35 A 402 [mod on other 
grounds 63 N. J. Eq. 273, 53 A 910]; 
Anonymous, 10 N. J. L. J. 89 (credi- 


tors). 

N. Y.—Duffy vy. Casey, 30 N.' Y¥. 
Super: 79; Hubbard v. Guild, 9 N. Y, 
Super, 685. 


Philippine.-—Whalen v. Pasig I 
Works, 13 Philippine 417. idea 


(pene Seppe aa Brake-Shoe, 
eves, Com an. Exch. 105, 8 DomL 
873, 11 BastLR 455. veges 


[a] Sufficiency of notice.—Notice 


to all the creditors of an insolvent 
corporation that the receiver’s report 
had been filed, and that they could 
see it, is an insufficient notice for an 
order of distribution. Anonymous, 10 
INGA oso 


9. See supra § 521 note 93. 


10. Rockwell v. Portland | Sav. 
Bank, 31 Or. 431, 50 P 566. 
11. Rockwell v. Portland Sav. 


Bank, supra (holding that, if the or- 
der is not obeyed, the remedy of the 
injured party is by an application to 
the court which made it, and not by 
wean a lien upon the remaining as- 
sets). 


12. Hatch v. Morosco Holding Co., 
19 F. (2d) 766. 


13. Hatch v. Morosco Holding Co., 
supra. 


Judgments in rem or in personam 
generally see Judgments § 19. 


14. Hatch vy. Morosco Holding Co., 
LORS (2d) 7.66. 


15. U.S. Blowpipe Co. v. S ¢ 
61 W. Va. 191, 56 SE 345. eens 


16. U. S. Blowpipe Co. 
cer, supra. 


17. Peoples’ Nat. Bank y. Virginia 
Textile i@ory 104) iVia, W340 51 eSB) bat in 
AnnCas 583. 


18. Peoples’ Nat. Bank v. Virginia 
Textile Co., supra. 

Interest on claims see supra § 391, 

19. Spring Valley Water Co. v. San 
Francisco, 225 Fed. 728, 140 CCA 209 


[aff 246 U. S. 391, 38 SCt 356 
ed. 790]. - neha aes 


v. Spen- 


For later cases, developments and changes ini the law see Annotations, same title and section number, 
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§§ 524-527] : 


claim of any money in his hands available for that 
purpose is made prior to final decree fixing priorities 
among ereditors and ordering distribution, such de- 


cree supersedes the order.?° 


[§ 525] b. Conclusiveness and Effect; Collateral 


Attack. In accordance with general rules,?* in the 
absence of fraud, accident, or mistake in its rendi- 


tion, a final order of distribution of the fund to all 
the creditors upon a basis determined in such order 
is final as to the parties to the adjudication2? and 
is not subject to collateral attack.2* A judgment 
ordering payment of certain creditors out of the 
funds in the hands of the receiver does not. operate 
as a change of ownership of such funds in favor of 
such creditors.?4 
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[§ 526] c. Review.2° In accordance with the 
rules stated elsewhere in this work,?° a decree fixing 
the amount and priority of claims against an in- 
solvent corporation, and ordering a distribution of 
the fund arising from a sale of its property, is a 
final decree, from which an appeal lies;?" but such 
a decree will not be reviewed on appeal unless all 
persons interested are made parties thereto.*® On 
the other hand, no appeal lies from an interlocutory 
order directing a partial distribution by the receiv- 
er*® unless such order be shown to be improvident.?° 
The general rules determining the persons who may 
appeal®? apply in appeals from orders for payment 
or distribution by receivers.®? 


VII. ACTIONS AND PROCEEDINGS BY AND AGAINST RECEIVERS?? 


[By Aupert De Forest TYLER] 


[§ 527] A. Remedies in Behalf of Receiver—1. In 
Receivership Suit. According to the practice in this 
country, the receiver may apply to the court for such 
orders as may be necessary to enforce and protect 
his right of possession. Under the general rules 
for the enforcement and protection of the receiver’s 
possession,®® proceedings to protect such possession 
may be by petition of the receiver to the court. ap- 
pointing him;*° a receiver with the power and un- 
der the duty to collect assets*” may move for an or- 
der on a party to the suit who has interfered with 
his possession by collecting assets since the appoint- 
ment,*® and may proceed summarily by petition 


for a rule to show cause in the court by which he 
was appointed to require one not a party to the suit 
to pay over money belonging to the receivership 
which has come into possession of the respondent 
since the appointment of the receiver, and which is 
retained in defiance of the court’s order sequestering 
the property and funds of defendant, although the 
respondent claims a right to or lien upon the fund,®® 
the latter’s remedy in such case being by a petition 
in intervention setting up his claim.*° But as against 
strangers to the record who are not brought in as 
parties so as to become amenable to the court’s or- 
ders, the receiver must proceed by adverse action ;*1 


20. Cannon v. Snipes, 24 Wash. 166, 
64 P i67 
21. At law see Judgments §§ 815- 


869, 1154-1525. 

In equity see Equity § 864. 

22. St. Louis Union Trust Co. v. 
Missouri. Pac. R. Co., (Tex. Civ. A.) 
146 SW 346. 


[a] Thus a court may refuse to 
strike an allowance of interest on a 
claim after issuing the general order 
of distribution. St. Louis Union 
Trust Co. v. Missouri Pac: R. Co., 
(Tex. Civ. A.) 146 SW 346. 


23. Platt v. New York, etc., R. Co., 
170 N.Y. 451, 68 NE 532; New Britain 
Mach. Co. v. Watt, (Tex. Civ. A.) 180 
SW 624. 


24. Villere v. New Orleans Pure 
Milk Co., 125 La..719, 51'S 699. 


[a] Interest on funds on deposit 
does not go to creditors to whom 
payment has been ordered out of such 
funds. Villere v. New Orleans Pure 
Milk Co., 125 La. 719, 51 S 699. 


25. Objections to payments or dis- 
tribution see supra §§ 519-520. 
26. See Appeal and Error § 413. 


27. Halsted v. Forest Hill Co., 109 
Fed. 820; Hoffman v. Knox, 50 Fed. 
484, 1 CCA 535; McCruden v. Jonas, 
6 Pa. Dist. 146. 


28. German Sav. Bank v. Armour 
Packing Co., (lowa) 75 NW 503. 

Necessary parties to appeal gener- 
ally see Appeal and Error § 951 et seq. 

29. Sykes v. Thornton, 152 Pa. 94, 
25 A 174. 

30. Sykes v. Thornton, supra. 

31. Persons entitled to appeal see 
Appeal and Error § 464 et seq. 

32. See case infra this note. 

[a] Appeal by creditors.—Deposi- 
tors and other creditors of an in- 
solvent bank have a right to appeal 


from'an order granting a depositor 
an unallowable preference. Schubert 
ue Andrew, 205 Iowa 353, 218 NW 


Right of receiver to appeal see Ap- 
peal and Error § 522. 


33. Cross references: 
Action on receiver’s bond see infra §§ 
705-714. 
Application by receiver for instruc- 
tions generally see supra § 171 
Ara igor and settlement see supra, 
1 


Distraining by receiver see Landlord 
and Tenant § 1640. 
Foreign receivers see infra § 638 et 
seq. 
Garnishment generally see Garnish- 
ment § 86. 
supplementary proceedings 
Executions §§ 1054-1064. 
Jury trial see Juries §& 42. 
Proceeding to determine 
see supra §§ 486-494. 


34 See cases infra this note. 


[a] Illustrations of this practice 
may be found in Parker v. Browning, 
S PaleenONe es) OSs.) SD CAMO CL? 
(where the chancellor recognized the 
right of a receiver to call upon the 
master to direct the delivery of pos- 
session of the property); Noe v. Gib- 
son, 7 Paige (N. Y.) 513 (where a re- 
ceiver in a creditors’ suit applied for 
an attachment and appealed to the 
chancellor); Wardell v. Leavenworth, 
3 Edw. (N. Y.) 244 (where the re- 
ceiver alone appeared and contested 
defendant’s motion to stay a sale of 
property which the receiver ‘had ad- 
vertised). 


{[b] English practice see Iddings 
Vv. Bruens 4 Sandf. Ch: (CN. Y.) 417 [cit 
3 Daniell Ch. Pr. pp 435-441] (point- 
ing out a different chancery practice 
in England which does not accord 
with the ancient practice there or in 
the Irish court of chancery, as shown 
in a note by Cox to Sharp v. Carter, 3 


In see 


priorities 


P. Wms, 375, 379, 24 Reprint 1108, 
where the practice was stated on the 
authority of Lord Chancellor Parker 
made in 1718). 


Authority and leave to sue see in- 
fra § 528 et seq. 


35. See supra § 131 et seq. 


Supervision and direction of court 
see supra §§ 170-173. 


386. (Exo pi Tylery 1498 UO SShaGaver's 
SCt 785, 37 L. ed. 689; Price v. Horri- 
ag Contract. Co., 11 Del. Ch. 54, 955A 


Petition to restrain interference 
Nie receiver’s possession see supra 
Sie 


37. See supra § 181 et seq. 


38. Parker v. Pocock, 30 L. T. Rep. 
N. S. 458. 


[a] Rule applied.—Upon an appli- 
cation of the receiver in a cause sup- 
ported by an affidavit founded on in- 
formation and belief only, the court 
ordered a defendant, who had obtained 
payment of certain debts adversely to 
the receiver, within one week to make 
an affidavit of the amounts as re- 
ceived by him, and to pay the same 
to the receiver, or in default to be 
committed. Parker v. Pocock, 30 L. AB 
Rep. N: S. 458. 


39. Bien v. Robinson, 208 U.S. 423, 
28° SCt (379, 52 11: “ed. 5565) Horney 
Pere Marquette R. Co., 151 Fed. 626; 
Bibber-White Co. v. White River Val- 
ley Electric Co., 107 Fed. 176; Lake 
Shore, ete., R. Co. v. Felton, 103 Fed. 
227, 483 CCA 189; Vermont, etc., R. 
Co. v. Vermont Cent. R. Co., 46 Vt. 
792. But see Bowling Green Savy. 
Bank v. Todd, 64 Barb. 146 [aff 52 N. 
Y. 489] (as to lien of attorney). 


40. See supra § 147. 
41. See supra § 142. 


Remedy of party claiming adverse- 
ly see supra § 147 et seq. 


316 .[53.C.0.] 
and a rule to show eause should not be substituted 
for an action at law by receivers to collect a debt 
due the insolvent at the time of their appointment.** 
Under the rules above stated,** it is the right and 
duty of the receiver of a corporation to invoke the 
aid of the court to compel the corporate officers to 
surrender assets which they are concealing for the 
purpose of converting to their own use,** and an 
objection that an action at law by the receiver will 
lie is without merit, where the allegations of the peti- 
tion to compel delivery of the property which sets up, 
in addition to the concealment, ete., that the officers 
were insolvent, showed grounds of equitable juris- 
diction.*® But it has been held that the court can- 
not enter judgment on a rule to show cause why the 
president of a corporation should not pay the receiver 
money of the corporation wrongfully appropriated 
by him,*® the proper practice being for the receivers 
to bring an action therefor.*” It also has been held 
that the receiver of an insolvent corporation must 
proceed by bill to recover funds of the corporation 
received by another after the receiver’s appoint- 
ment,*® and cannot proceed by petition in the re- 
ceivership suit.4® A receiver for a pledgor of notes 
cannot, by ancillary bill, bring the pledgee and mak- 
ers of the notes into the receivership court to have 
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the liability of the makers there determined, on the 
assumption that the pledgee will not take proper 
action to enforce such liability.°° And where a cor- 
poration takes notes for its stock and endorses and 
sells them, its receiver, having no right of action 
against either the makers or owners of the notes, can- 
not bring them into the forum of the receivership by 
ancillary bill, and require them to litigate the purely 
legal issues between them.°! A receiver cannot in- 
terfere in an action to which he is not a party, and 
seek modification of an order made therein in respect 
to a matter which does not concern him.°? 


Remedy at law or in equity. A receiver for a 
corporation, appointed by a federal court cannot 
maintain a petition in the receivership suit in the 
nature of a plenary bill in equity against one not 
a party to the proceedings, to recover on a purely 
legal demand, the receiver’s remedy at law being 
adequate.°? 


[§ 528] 2. Separate Suit or Action—a. Control 
of Court and Authority and Leave To Sue—(1) In 
General. It is the general rule, subject to some ex- 
ceptions and qualifications,®* that, in the absence 
of statutory authority,®>®> a receiver has no right 
to institute actions and suits without the author- 
ity or leave of the court appointing him.°® 


42. Price v. Horrigan Contracting 
Co., 11 Del. Ch. 54, 95 A. 345. 


43. See supra text and note 34 et 
seq. 

44. Howard vy. Charles J. Cassidy 
Co., 42 App. (D. C.) 44; Brandt v. 
Allen, 76 lowa 50, 40 NW 82, 1 LRA 
653. 


Collection of assets by receiver of 
corporation generally see Corporations 
§ 3234 et seq. 


45. Brandt v. Allen, 76 Iowa 50, 40 
NW 82, 1 LRA 6538. 


46. Scott v. American Container 
Co. 283 Pa. 515,129 A 456. 


47. Scott v. American Container 
Co., supra. 

48. State Bank v. Plainfield First 
Nat. Bank, 34 N. J. Eq. 450. 


49. State Bank v. Plainfield First 
Nat. Bank, supra. 


50. Carey v. McMillan, 
380 [rev 282 Fed. 675]. 


51. Carey v. McMillan, supra. 


52. Foster v. Kenny, 139 App. Div. 
769, 124 NYS 667, 675; In re Foster, 
139 App. Div. 769, 124 NYS 667, 675 
[aff 68 Misc. 120, 123 NYS 465]. 


53. Whelan v. Enterprise Transp 
Co., 164 Fed. 95; Hau Claire v. Pay- 
son, 109 Fed. 676, 48 CCA 608. Contra 
Cunningham v. Cleveland, 98 Fed. 657, 
39 CCA 211; Peck v. Elliott, 79 Fed. 
10, 24 CCA 425, 38 LRA 616. 


54. See infra § 529. 
55. See infra § 530. 


56. U.S.—Pendleton v. Russell, 144 
WS; 620; 12 SCt’ 7437 36 L. ed. 574 
(broadly requiring express authority 
to appear in foreign jurisdiction); 
Huber v. New Orleans, 130 Fed. 21, 
64 CCA 389. 


Cal.—Tibbets v. Cohn, 116 Cal. 365, 
1B BY 


289 Fed. 


48 


Ga.—Council v. Brown, 151 Ga. 564, 
107 SE 867; Vestel v. Tasker, 123 Ga. 
213, 51 SE 300; Screven v. Clark, 48 
Ga. 41; Carr v. Peppers, 26 Ga. A. 
180, 105 SE 718 [cit Cyc]. 

Tll.—St. Louis, etc., R: Co. vy. -Van- 
dalia, 103 Ill. A. 363; Peabody v. New 
England Water Works Co., 80 Ill. A. 
458) aff 184 Til: 625, 56 NE 957, 75 


AmSR 195]. 


Ind.—Gainey v. Gilson, 149 Ind. 58, 
48 NE 633; Hatfield v. Cummings, 
142 Ind. 350, 39 NE 859; Wayne Pike 
Co. v. State, 134 Ind. 672, 34 NE 440; 
Harrell v. Kent, 71 Ind. 602; Moriarty 
va Kent, 79" ind. 601." Harmen © -v. 
Perkins, 45 Ind. A. 83, 88 NE 961. 


Iowa.—Malone v. Averill, 166 Iowa 
78, 147 NW 135. 


Minn.—Minneapolis Western R. Co. 
v. Minneapolis, ete., R. Co., 61 Minn. 
502, 63 NW 1035. 


Nebr.—Darner v. Gatewood, 2 Nebr. 
(Unoff.) 561, 89 NW 603. 


N. J.—McMaster v. Drew, 70 N. J. 
Eq. 6, 62 A 559. 


N. Y.—Foster v. Townshend, 68 N. 
Y. 203; Witherbee v. Witherbee, 17 
App. Div. 181, 45 NYS 297; Ogden v. 
Arnot, 29 Hun 146; Fincke y. Funke, 
25 Hun 616; Hayner v. Fowler, 16 
Barb. 300 (as to the limited power 
of a receiver in relation to real es- 
tate); Rogers v. Landers, 128 Mise. 
208, 218 NYS 98; Morgan v. Bucki, 
30 Mise. 245, 61 NYS 929; James v. 
James Cement Co., 8 NYSt, 490; Smith 
v. Woodruff, 6 AbbPr 65; Merritt v. 
Merritt, 16 Wend. 405 [aff 5 Paige 
hee Green v. Winter, 1 Johns. Ch. 


N. C.—Battle v. Davis, 
252. 


Oh.—Ohio Turnp. Co. v. Howard, 1 
Oh. Dec. (Reprint) 26, 1 WestLJ 216. 


66 Nem: 


Pa.—Singerly v. Fox, 75 Pa. 112; 
Wisener v. Myers, 3 Pa. Dist. 687: 
Philadelphia, ete Coal, ‘ete; Col wv. 
Schada, 11 WklyNC 20. 


S. C.—Gadsden v. Whaley; 14 S. 
Ce 2108 


Tenn.—Simmons _ vy. 
Tenn. 729, 63 SW 1123, 


Va.—McAllister v. Harman, 97 Va. 
543, 34 SE 474; Reynolds v. Petty- 
john, 79 Va. 327; Davis v. Snead, 33 
Gratt. (74 Va.) 705. 

Wis.—Swing v. White River Lum- 
ber Co., 91 Wis. 517, 65 NW 174; King 
v. Cutts, 24 Wis. 627. 


Ont.—MecGuin v. Fretts, 13 Ont. 
699; Thomas v. Torrance, 1 Ch. Ghamb. 


Taylor, 106 


a2 ee v. Hutchison, 7 Grant Ch. 


[a] Reason for rule.—A receiver 
is at last only an officer of the court, 
and the foundation of the rule prob- 
ably is that it is always for the court 
itself to determine whether it shall 
be dragged into litigation. At law, 
the party having the legal right to 
sue is the proper party, and if one 
comes suing for the property of an- 
other, he must show, as part of his 
right to recover, the authority ‘the has 
to come into a court of law, asserting 
apo ens right. Screven v. Clark, 48 

a. 41. 


[b] It is no answer ts objection 
of want of leave that the action is 
brought in the name of the corpora- 
tion by’ the receiver, since the right of 
the corporation to sue was suspended 
and the action must be prosecuted by 
the receiver. Davis v. Ladoga Cream- 
ery Co., 128 Ind. 222, 27 NH 494. 


{[c] Authority in successive receiv- 
er.—A receiver for all the assets of a 
corporation was appointed before the 
charter expired, and in another stit 
commenced after the expiration of the 
charter another receiver was appoint- 
ed for all of the assets then remain- 
ing who was ordered to institute 
such actions as ‘he thought necessary 
to reduce to possession any property 
claimed by third persons to which 
the corporation had title, and it was 
held that a defendant in an action of 
ejectment brought by the second re- 
ceiver could not protect himself 
against recovery by setting up out- 
standing title in the first receiver, 
who was appointed pendente lite, and 
no final decree having been made in 
that cause; that it was doubtful 
whether the title to the realty of the 
corporation vested in the first receiv- 
er by the mere order of his appoint- 
ment, and that if it did, it was di- 
vested by the order appointing the 
second receiver in so far as to enable 
him to recover the property and ad- 
minister it under the direction of the 
court as provided by the code, the first 
receiver never having received title 
and the same court having jurisdic- 
tion over both receivers would be 
competent to protect the rights of all. 
parties. Daniel v. Wilson, 91 Ga. 238, 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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[§ 529] (2) Extent, Qualification, and Repudia- 
tion of Rule. In some jurisdictions, the rule deny- 
ing the right of a receiver to bring an action with- 
out leave of court®* has been repudiated®® or quali- 
fied.°® Thus, while the requirement of leave to sue 
is announced in some of the cases particularly with 
respect to the right of the receiver to recover prop- 
erty of which he has never had the possession,®® a 
distinction in this respect is expressly recognized 
when the action is to enforce a right accruing to 
the receiver as such in the administration of his trust 
or to protect the possession which he has actually 
acquired, in which ease the action is held maintain- 
able without special leave,®! although in such in- 
stances it appears that the question is also as to the 
receiver’s right to maintain the suit in his own 


name,°? that is, if his title is such as confers on him 


the right to sue in his own name, he need not first 
obtain special leave; otherwise he must.°? It has 
also been held that it is the right and duty of a re- 
ceiver to institute legal proceedings, without wait- 
ing for leave, when the circumstances of the case 
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although there is contrary authority.°® So, it seems, 
leave is not necessary in the case of a receiver not 
appointed by a court, but by the insurance commis- 
sioner under a statute providing for such appoint- 
ment.®7-°S Jt has been held that a receiver, under 
a general authority to collect assets, cannot sue for 
possession of such assets, but must obtain special 
leave of court,°® and this rule applies to an action 
of trover for property converted before the receiver 
acquired possession.7° On the other hand, it has 
been held that a receiver, as trustee of an express 
trust, appointed in proceedings to sequestrate the 
property of an insolvent corporation, being given by 
the decree appointing him authority to ‘collect all 
the assets, necessarily has authority to sue to recov- 
er such assets.74_ So it has been held that a receiver 
appointed to collect partnership assets has author- 
ity to bring suit against a debtor of the partnership 
without special leave of court,’? although this has 
been denied.** 


[§ 530] (3) Statutory Authority. General au- 
thority to sue is sometimes conferred by statute,** 


require it.°4 


18 SE 134. 


Cross references: 

Allegations as to authority and leave 

to sue see infra §§ 573 4. 

Foreign receivers see infra § 640. 
Leave to: 
Receiver to appeal see infra § 591. 
uc recernes and defend see infra § 
oO. 
Receiver: 
In supplementary proceedings see 
Executions § 1059. 
Of corporation generally see Corpo- 
rations § 3261. 

57,- See supra § 528. 

‘58. Allen v. Baxter, 42 Wash. 434, 
85 P 26; Compton v. Schwabacher, 
15 Wash, 306, 46 P 338; Hardin v. 
Sweeney, 14 Wash. 129, 44 P 1388. 


59. See cases infra note 60 et seq. 


60. U. S.—Lansing v. Manton, 14 
F. Cas. No. 8,077 


Cal.—Bishop v. McKillican, 124 Cal. 
321, 57 P 76, 71 AmSR 68; Tibbets v. 
Cohn, 116 Cal. 365, 48 P 372. 


Colo.—Wason v. Frank, 7 Colo. A. 
547, 44 P 378. 


Ga.—Secreven v. Clark, 48 Ga. 41; 
Carr v. Peppers, 26 Ga. A. 180, 105 
SE 718. 


Ind.—Gainey v. Gilson, 149 Ind. 58, 
48 NE 683. 


Mass.—Wilson v. 
G7, 31 NE 712. 


Pa.—Philadeiphia, ete., Coal, 
Co. v. Schada, 11 WklyNCas 20. 


[a] Reason for rule.—‘‘The reason 
is that the legal title to choses in ac- 
tion, or other property which he is au- 
thorized to reduce to possession, is 
ordinarily not transferred to the re- 
ceiver, but remains in the owner, in 
whose name suit must be brought un- 
less the statute or the order of the 
court authorizes the receiver to pro- 


Welch, 157 Mass. 


ete., 


ceed in his own name.’ Pouder v. 
Catterson, 127 Ind. 434, 435, 26 NE 
66. 

61. U. S.—Lansing v. Manton, 14 


TE CASs INOS: 0 tn: 


Cal.—Bishop v. McKillican, 124 Cal. 
321, 57 P 76, 71 AmSR 68; Tibbets v. 
Conn, 116 Cal. 365, 48° P 372. 


Colo.—Wason vy. Frank, 7 Colo. A. 
541, ¢4 P 378. 


I1l.— Smith v. Rubin, 239 Ill. A. 191. 
Ind.—Pouder v. Catterson, 127 Ind. 


And further the rule requiring leave 
to sue has been held not to apply to a petition by the 
receiver in the court in which he was appointed,*®® 


be shown.*® 


434, 26 NE 66; Kehr v. 


405, 20 NE 279. 
Md.—Everett v. State, 28 Md. 190. 


Ltt Y.—Scott v. Duncombe, 49 Barb. 


Pa,—Singerly’ v. Fox, 75 Pa. 112; 
Philadelphia, etc., Coal, etc., Co. v. 
Schada, 11 WklyNCas 20. 


R. I.—Tillinghast vy, Champlin, 4 R. 
I. 173, 67 AmD 510. 

Eng.—Ex p. Harris, 2 Ch. D. 423. 

[a] Where receiver is vested with 
whole property by force of the de- 
cree and is held in equity to have the 
whole title without assignment, he is 
entitled to possession and to sue in 
his own name, without any leave of 
court or of the parties, incurring no 
risk except as to costs. Iddings v. 
Bruen) 4.-Sandis = Ch.4-GN. 7 <¥.)) 2 41%; 
Tillinghast v. Champlin, 4 R. I. 173, 
67 AmD 510. 


[b] Suit on bond executed to re- 
ceiver.—Wason v. Frank, 7 Colo. A. 
541, 44 P 378; Scott v. Duncombe, 49 
Barb. (N.- Y.) 73. 


In supplementary proceedings see 
Executions § 1059. 


Necessity of leave to distrain for 
rent see Landlord and Tenant § 1614. 


62. Wilson v. Welch, 157 Mass. 77, 
31 NE 712; Singerly v. Fox, 75 Pa. 
112; Philadelphia, etc., Coal, etc., 
Co. v. Schada, 11 WklyNCas (Pa.) 20 
See also infra § 534. 


63. See cases supra notes 60-62. 
And see generally infra § 534. 


64. Lansing v. Manton, 14 F. Cas. 
nye 8,077; Nangle v. Fingall, 1 Hog. 


[a] Where waste has heen com- 
mitted and the case is pressing, the 
receiver may file a bill for an injunc- 
tion without an order, but if the time 
will permit he should apply for refer- 
ence to inquire what proceedings he 
ought to take. Nangle v. Fingall, 1 
Hog. 142. 


65. Donahoo y. Rogers, 146 Ga. 75, 
90 SH 382; Vestel v. Tasker, 123 Ga. 
213, 51 SE 300; Woodburn v. Smith, 
96 Ga. 241, 22 SE 964; Smead Foundry 
Co. v. Chesbrough, 18 Oh. Cir. Ct: 783, 
6 Oh. Cir. Dec. 670. 


[a] Petition for injunction.— 
ewan v. Smith, 96 Ga. 241, 22 SE 


Hall it V7) Ind: 


under which no special leave to bring 
So, where the receiver is 
the power, under the control of the 


the suit need 
invested with 
court, to act 


{[b] Entertainment of his petition 
is tantamount to a grant of author- 
ity to sue. Donahoo v. Rogers, 146 
Ga. 75, 90 SE 382; Vestel v. Tasker, 
123 Ga. 213, 51 SE 300. See Smead 
Foundry Co. v. Chesbrough, 18 Oh. 
Cir i@tn 7835.6 Ont. Cie 9 Dee. m6 Om Gin 
der a statutory provision that the re- 
ceiver shall have power, ‘‘under the 
control of the court,’ to bring actions, 
ete., and generally to do such acts 
“as the court may authorize’). 


66. Simmons v. Taylor, 106 Tenn. 
729, 638 SW 1123: 


67-68. Donaldson v. Rabenhold, 23 
Pal Dist its. 


69. Screven v. Clark, 48 Ga, 41; 
Singerly v. Fox, 75 Pa. 112. 
[a] Authority to collect rents does 


not authorize receiver to sue for the 


rents. Carr v. Peppers, 26 Ga. A. 
180, 105 SE 718. 
70. Screven v. Clark, 48 Ga. 41; 


Singerly y.. Hox, 7b ia, 1123 


71. Hause v. Newel, 60 Minn. 481, 
62 NW 817. 

72. Helme v. Littlejohn, 12 La. 
Ann. 298. See Tillinghast v. Champ- 
lin, 4 R. I. 173, 67 AmD 510 (receiv- 
er of a dissolved partnership may, 
without special leave, bring suits to. 


possess himself of the partnership: 
property). 
73. Fincke v. Funke, 25 Hun (N. 


YT) OG 


, [a] Thus, where the order appoint- 
ing a receiver in an action between 
partners vested in him all the rights 
and powers of receivers according to 
law, and defendant was ordered to as- 
sign to him all the property of a co- 
partnership but no sueh assignment 
was made and no specific authority 
was conferred upon the receiver to 
bring action, the title to the property - 
did not vest in the receiver and there- 
fore he could not sue to collect a de- 
mand belonging to the firm. Fincke 
v. Funke, 25 Hun (N. Y.) 616. 

74. See statutory provisions. 

75. Cahall v. Lofland, 12 Del. 
62, 108 A 762; Jeffries v. Bacastow, 
90 Kan, 495, 185 P 582; Hayes vy. 
Brotzman, 46 Md. 519; McBryan V. 
Universal El. Co., 130 Mich. 111, 89 
NW 683, 97 AmSR 458. See Bien v. 
Bixby, 18 Misc., 415, 41 NYS 433 ‘(as 
to power of temporary receiver of 
corporation under statute giving him 
power to collect, etc.). 


Ch: 
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in this respect,7® special leave is not required;** and 
the leave required to permit ordinary chancery re- 
ceivers to sue is not more than an equivalent of the 
authority given particular receivers by statut 
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es ing leave.*® 


eMart 
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application by the receiver appointed in dissolution 
proceedings for leave to sue such stockholders,** 
and hence they cannot appeal from an order grant- 
However, under a code provision mak- 


[§ 5381] (4) Granting Leave or Directing Suit— | ing orders which give directions to receivers, ete., 


(a) In General. 


in good faith.*? 
Who may apply; parties. 


to sue.*3 


[a] In Illinois, under Corporation 
Act § 25, giving courts of equity pow- 
er to appoint receivers for corpora- 
tions, who shall have authority to sue 
in all courts, such a receiver may 
maintain an action without special 
leave of court. Peabody v. New 
England Water Works Co., 184 Ill. 
625, 56 NE 957, 75 AmSR 195 [rev 80 
Till. A. 458]; Hanke v. Blattner, 34 
Ill. A. 394. See McKeag v. Pirie, 134 
Ill. A. 652 (holding similarly under a 
provision of the same nature relating 
to receivers of homestead loan asso- 
ciations). 

76. See statutory provisions. 


77. Mitchell v. Chenault, 112 Ky. 
267, 65 SW 447, 23 KyL 1544; Smead 
Foundry Co. v. Chesbrough, 
ait Ct So, 6 On. Cir! Dee 67.0) 
Rushing Greer Co. v. Richardson, 
(Tex. Civ. A.) 277 SW 718. 


{a] In Indiana a statute provid- 
ing that a receiver shall have power, 
under the control of the court, to 
‘bring and defend actions was held to 
-authorize the court to empower the 
receiver to bring an action only in 
cases where the party whose effects 


he receives could have brought it. La 
Follett v. Akin, 36 Ind. 1. 

78. Miller v. Mackenzie, 29 N. J. 
Eq. 291. 

79. Ga.—Wheatley v. Glover, 125 
Ga. 710, 54 SE 626. 

Ill.—Mack v. Liverpool, etc¢., Ins. 


nae Tl. 158, 160 NE 222, 57 LRA 
L039. 

Ind.—Carnahan y. Campbell, 59 NE 
1054. 


Ky.—Mitchell v. Chenault, 
267, 65 SW 447, 23 KyL 1544 


N. J.—Massey v. Camden, ete., R. 
HOG naOwENCR On ke le Ala 24d: 


N. Y.—Green v. Winter, 1 Johns. 
Ch. 60. 


Pa.—National Guarantee Credit 
Corp:-v. Worth, 274 Pa. 148, 117° A 
OAS Oh  Ecit: (Cyc). v! 


Wis.—Neeves v. Boos, 86 Wis. 313, 
56 NW 909. 


[a] Authority from creditors who, 
under the statute, are represented by 
the receiver of a corporation, is not 
necessary, but a direction by the court 
to sue is all that is required. Wheat- 
ley v. Glover, 125 Ga. 710, 54 SE 626. 


[b] General receiver of court may 
be authorized to bring a suit for tthe 
benefit of a trust fund by order of 
the court to institute actions, and 
besides it is held that such a receiv- 
er has the same authority in this re- 
gard as a receiver in particular ac- 
tions under the statute which pro- 
vides that receivers, under the control 
of the court, shall have power to 
‘bring and defend actions. Mitchell 


rlnbyAay NES aie. 


In proper cases, the court may 
grant leave to the receiver to bring suit, or direct the 
institution of proceedings by him,*® but is not bound 
as a matter of course to direct a suit to be brought 
which would be unprofitable,*° and may refuse to 
direct the bringing of a suit that is not prosecuted 


Parties in interest may 
apply for directions to the receiver to sue to get in 
assets,®2 or the receiver himself may apply for leave 
It has been held that the stockholders 
of a corporation are not necessary parties to an 


160 NE 222. 


seriptions.*® 


Effect of refusal to grant leave. 
chancery court on report of a referee refusing to 


appealable, an insolvent corporation may appeal from 
an order refusing to vacate an ex parte order direct- 
ing the receiver to sue stockholders for unpaid sub- 


The action of the 


permit its receiver to bring proceedings: in another 


v. Chenault, 112 Ky. 267, 65 SW 447, 
23 KyL 1544. 


{c] Propriety of particular orders. 
—(1) The court may direct the bring- 
ing of a suit necessary to accomplish 
entire justice. Neeves v. Boos, 86 
Wis. 313, 56 NW 909. (2) A receiver 
in charge of property damaged by 
fire may be directed to sue on an ex- 
isting fire insurance policy. Mack v. 
Liverpool, etc., Ins. Co., 329 Ill. 158, 
(3) The court which has 
appointed a receiver for a railroad 
will grant permission for a suit in a 
federal court to foreclose a first mort- 
gage, there having been for four 
months default in payment of inter- 
est, and the conditions existing which 
by the terms of the mortgage make 
it the duty of the trustee to foreclose. 
Massey v. Camden, etc., R. Co., 75 N. 
J.-Eq. 1, 71 A 241. (4) Where a re- 
ceiver was appointed in one county, 
and four days later an ancillary re- 
ceiver was appointed by the court of 
another county in an unauthorized 
proceeding, and a bank in the county 
where the ancillary receiver was ap- 
pointed refuses to pay over to the 
original receiver assets in his hands, 
the court should order its receiver to 
demand payment, and, on _ refusal, 
should order the receiver to sue to 
recover the amount held by such bank. 
Tenth Nat. Bank v. Smith Constr. 
Co., 227 Pa. 354,.76 A 67, 186 AmSR 
884. (5) Where the books in the 
hands of a receiver showed a debt 
due by a certain person and the court 
directed suit, if, on investigation, 
there is a reasonable prospect of 
realizing on the judgment, and excep- 
tion was taken to such direction, but 
it was not shown what evidence was 
before the court touching the nature 
of the claim or the solvency of the 
debtor, the direction will not be re- 
versed. Sterling Electric Co. v. Au- 
gusta’ vlel., sete, Co., 124)\ Gas 3%1\a be 
SE 541. (6) But the court cannot 
authorize the receiver to sue in the 
right of parties whose interests are 
not represented in the receivership 
suit or by the receiver. Republic L. 
Ins: Conv. sSwirert, 135 Tl1s150.025 
NE 680, 12 LRA 328. 


{d] in Ontario a judgment credi- 
tor appointed receiver of his judg- 
ment debtor’s legacy, and wishing to 
contest the executor’s claim that the 
legacy is to be set off against ad- 
vances which the testator ‘had made 
to the debtor may be granted leave to 
contest such claim of the executors 
in the name of the judgment debtor 
on indemnifying him against costs, 
Gilroy v. Conn, 3 OntWN 899, 21 Ont 
WR 526, 1 DomLR 580. 


80. Porter v. Sabin, 149 U. S. 473 
13 SCt 1008, 37 L. ed. 815; Sterling 
Electric Co. v. Augusta Tel., etc., Co., 


state to set aside a foreclosure sale of the insolvent’s 
assets is res judicata as to the receiver’s right to at- 
tack the sale.®7 - 

[§ 532] (b) Nature, Sufficiency, and Effect of 
Authority or Leave. 


Authority to institute a par- 


124 Ga. 371, 52 SE 541; Standart v. 
Ingham Cir. Judge, 163 Mich. 106, 127 
NW 922; Dacie v. John, McClell. 575, 
148 Reprint 240. 


[a] Court should determine wheth- 
er the suit would be ‘profitable or 
would likely result in benefit or loss 
to the estate. Sterling Electric Co. 
v. Augusta Tel. etc., Co., 124 Ga. 371, 
52 SE 541. 


[b] Court may direct claims in 
favor of corporation to be sued on 
by the receiver in other tribunals, or 
may leave him to adjust and settle 
them without suit, as in its judgment 
may be most beneficial to those in- 
terested. Porter v. Sabin, 149 U. S. 
473, 13 SCt 1008, 37 L. ed. 815. 


[ec] Discretion of court.—The cir- 
cuit court in chancery, having con- 
trol of the receiver of a corporation 
and of the fund in his hands, may 
exercise discretion as to whether to 
allow him to employ the fund in liti- 
gation desired by some of the credi- 
tors of the corporation and not de- 
sired by others, governed by the ap- 
parent hazard of the proposed litiga- 
tion. Standart v. Ingham Cir. Judge, 
163 Mich. 106, 127 NW 922. 


{d] Oppressive proceedings.—The 
court will not empower a receiver to 
sue for debts due to the estate, where 
the: proceedings would be oppressive 
to creditors, or it is unlikely any ad- 
vantage would be derived from _ it. 
Dacie v. John, McClell. 575, 148 Re- 
print 240. 


81. Denver City Waterworks Co. 
v. American Waterworks Co., 81 N. 
J. Eq. 139, 85 A 826 [aff 82 N. J. Eq. 
865, 88 A 1052]. 


[a] Where suit is mere speculative 
one prosecuted as a stock jobbing op- 
eration or for the purpose of extort- 
ing money, the chancery court ought 
not to allow its receiver to have any 
hand in it. Denver City Waterworks 
Co. v. American Waterworks Co., 81 
Nv di. Ba 139," 85s Al 826 [ari s2 sNioJe 
Eq. 365, 88 A 1052). 


82. Reynolds v. Pettyjohn, 79 Va. 
327. See also supra § 171. 

83. Neun v. Blackstone Bldg., ete., 
Assoc., 149 Mo, 74, 50 SW 436. 


84. Peo. v. Commercial Bank, 6 
App. Div. 194, 39 NYS 1000. 


85. Peo. v. Commercial Bank, su- 
pra. 
86. State v. German Say. Bank, 50 


Nebr. 734, 70 NW 221. 


Enforcement of stockholders’ liabil- 
ities by receivers generally see Cor- 
porations §§ 3236-3245. 


87. Denver City Waterworks Co, 
v: American Waterworks Co., 81 N. 
J. Eq. 139, 85 A 826 [aff 82 N. J. Ea. 
365, 88 A 1052]. i) 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ticular action or proceeding may be by a general 
authority to sue contained in the order of appoint- 
ment,*® or in a subsequent order where the author- 
ity is not conferred in the order of appointment;5® 
and where a receiver sues without leave, the order 
may be entered nune pro tune.®® If the receiver 
improvidently proseeutes a suit, the matter can be 
brought to the attention of the court which ap- 
pointed him.®°t On the other hand, the rule requir- 
ing leave to sue®* has been held to contemplate, in 
the case of a receiver pendente lite, some investiga- 
tion by the court of the propriety of the commence- 
ment of an action before permission is granted.®* 
And it has been held that authority granted to sue 
at law or in equity is not a final determination in 
advance of the jurisdictional validity, propriety, or 
legality of any particular proceeding that may be 
instituted under such authority.°4 An order of 
court will not give the receiver a right to bring an 
action if the law does not authorize the court to 
make such order.®®> Nor can the receiver bring any 
action other than that which the order authorizes,?® 


88. U. S—Davis v. Gray, 16 Wall. 
203, 21 L. ed. 447. 


93. 
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St. Louis, etc., 


dalia, 103 Ill. A. 363; 
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or maintain a ground of action not contemplated 
by the order.°7 <A receiver properly authorized by 
the court to institute necessary suits may sue to col- 
lect assets belonging to the estate, although the prop- 
erty of the estate had previously been sold to him as 
trustee.°§ 


Implied authority or ratification. It has been held 
that implied authority, or ratification, is equivalent 
to express authority to sue.®® 


Collateral attack on order. An order permitting 
a receiver to bring suit is not subject to collateral 
attack in another court.? 


[§ 533] b. Form of Remedy, Fred ction, and 
Venue—(1) In General. A receiver may resort to 
those remedies which are available to other litigants, 
both legal and equitable, according to the nature of 
the rights to be enforced,” or to the remedy available 
to the party over whose estate he is appointed and to 
which remedy he succeeds.* He may have an injune- 
tion to protect the estate for those represented,* 


R. Co. v. Van- 


nish plaintiff. McDonald v. Carney, 8- 
Witherbee v. p 


Kan. 20 


Ala.—Comer v. Bray, 83 Ala. 217, 3 
S 554. 


Del.—Cahall vy. Lofland, 12 Del. Ch. 
: 62, 108 A 752. 

Ill.— Niblack v. Munday, 218 Ill. A. 
385 [rev on other grounds 297 Ill. 555, 
131 NE 103]. But see St. Louis, etc., 
ReiCoreve Vandalias 103s) Til) fan) 363 
(holding that a receiver ought not to 
be allowed to commence any import- 
ant suit without direct and ‘specific 
authority). 

Ind.—Taylor v. Canaday, 
671, 57 NE 524, 59 NE 20. 

Me.— Littlefield v. Maine Cent. R. 
Co., 104 Me. 126, 71. A 657. 

Ma. —Frank y. Morrison, 58 Md.,423; 
Hayes v. Brotzman, 46 Ma. 519; ‘Hall 
v. UW. S. Insurance Co., 5 Gill 484, 
487. 


\ Tex.—Mathis v. Bridharti 
Civ. A. 58, 20 SW 1015. 


[a] Replevin.—No special decree 
is needed to authorize receivers of a 
street railway, with express author- 
ity to sue at law or in equity for the 
recovery, preservation, or protection 
of the company’s property, to main- 
tain replevin for property unlawfully 
taken and detained. Littlefield v. 
Maine Cent. R. Co., 104 Me. 126, 71 A 
657 

General ae ad, authority see su- 
pra § 530. 


155 Ind. 


hie hex: 


89. Barber v. Mexico Internation- 
al Co, 74 ¢Conn.. 6525 “51! UA >857, “92 
AmSR 246; Metropolitan Nat. Bank 


v. Commercial State Bank, 104 Iowa 
682, 74 NW 26; Lathrop v. Knapp, 37 
Wis. 307. ' 

[a] Allowing receiver to intervene 
in action in same court.—A receiver 
who was directed by the court to 
make a settlement with defendant 
company, and to collect the claim due 
the insolvent debtor by litigation, if 
necessary, and who was, as receiver, 
an: officer of the court in which he 
was allowed to intervene as a plaintiff 
in the suit at bar, is authorized to 
prosecute the suit. Metropolitan Nat. 
Bank v. Commerce State Bank, 104 
Iowa 682, 74 NW 26 

90. De La Fleur v. Barney, 45 Misc. 
515, 92 NYS 926. 

Nunc pro tunc order generally see 
Motions and Orders § 221 et seq. 


91. Niblack v. Munday, 218 Ill. A. 
385 [rev on other grounds 297 Ill. 
555, 131 NE 103]. 


92, See supra § 528. 


Witherbee, 17 App. Div. 181, 1838, 45 
NYS 297. 


“To authorize in advance the com- 
mencement of suits without any 
knowledge of what _they are for, or 
of the necessity thereof, is a complete 
nullification of the rule, and exposes 
the estate to the very thing that the 
rule was intended to guard against, 
and is improper practice.” Wither- 
bee v. Witherbee, supra. 

94. Jones v. Moore, 198 Fed. 301. 


95. Hammond vy. Cline, 170 Ind. 
452, 84 NE 827. 

96. McAllister v: Harman, 97 Va. 
5438, 34 SE 474. 

fa] Illustration.—A direction to 
collect purchase money due for land 
will not authorize a suit to set aside 
a fraudulent conveyance of other land 
made by the purchase-money debtors 
in order to subject it to the payment 
of the debt which the receiver is or- 
dered to collect. McAllister v. Har- 
man, 97 Va. 548, 34 SE 474. 


97. Pierson v. Cronk, 7 NYS 573 
[rev on other grounds 125 N, Y. 496, 
28 NE 224]. 


98. Detroit Electric Light, etc., Co. 
v. Applebaum, 132 Mich. 555, 94 NW 
12: ; 

99. Taylor vy.Gray, 59 N. J. Eq: 
621, 44 A 668. . 

1, -Grant_v. Leach, 280’ U. S. 351, 
50 SCt 107 [rev 27 F. (2d) 201). 

2. U. S—Pakradooni v. Storey 
Cotton Co., 151 Fed. 607. 


Ala.—Pearce v. Gamble, 72 Ala. 341. 


Kan.—McDonald v. Carney, 8 Kan. 
20. 

N. J.—See v. Heppenheimer, 55 N. 
J. Eq. 240, 36 A 966 [aff 56 N. J. 
Kg. 453, 41 A 1116]; Miller v. Mack- 
enzie,» 29 N. J. Eq. 291. 


N. Y.—Lees v. Dobson, 26 App. Div. 
624, 49 NYS 902; Green v. Bostwick, 
1 Sandf. Ch. 185 (concurrent remedies 
at law and in equity where the cause 
is based on fraud). 


Va.—Goss v. Southall, 23 Gratt. (64 
Va.) 825. 


Wis.—Harrigan v. 
Wis. 127, 99 NW 909. 


[a] Garnishment of party.—A re- 
ceiver, representing all the parties, 
plaintiff, defendant, and _ creditors, 
may, in an action against a third per- 
son for the recovery of a debt due 
plaintiff and defendant in the suit in 
which he was appointed receiver, gar- 


Gilchrist, 121 


[b] Summary motion against sher- 
iff.— Where a sheriff who had collected 
money and reported the same to the 
court was ordered to pay the same 
over to the receiver in the cause, a 
motion by, and judgment for, the re- 
ceiver against the sheriff were prop- 
er under a statute declaring that, if” 
any officer shall make such return 
on any order as entitles any person to 
recover money from such officer by 
action, the court may, on behalf of- 
such person, give judgment. Goss v. 
Southall, 23 Gratt. (64 Va.) 825. 


{c] Direction to dismiss action.— 
A court will not direct its receiver to 
dismiss an ejectment suit brought by 
him to recover property alleged to 
have been purchased with money of 
the estate, on petition of defendant 
therein who holds the legal title, ex- 
cept on clear proof that the property 
was not so purchased. Pakradooni v. 
Storey Cotton Co., 151 Fed. 607. 


{d] Recovery back when allowance 
set aside.—Where the amount of a 
claim is adjudicated, and the receiv- 
er pays the sum allowed, and the ad- 
judication aS to such allowance is 
subsequently set aside; and the 
amount reduced, a cause of action ac- 
crues to the receiver to recover the ex-- 
cess. Harrigan v. Gilchrist, 121 Wis. 
127, 99 NW 909. 


Cross references: 

Enforcement of stockholders’ liabili- 
ties see Corporations § 3245. 

Receiver appointed in: 

Fee canes suit see Creditors’ Suits 

! . 
Supplementary proceedings see Ex- 
ecutions §§ 1054-1058. 

Recovery of corporate assets with- 
drawn or misapplied see Corpora- 
tions § 3247. 

3. Delano v. Malcomson-Houghten 
Co., 183 Mich. 62, 148 NW 749; Smith 
vy. Sloss Marblehead Lime Co., 57 Oh. 
St. 518, 49 NE 695; Smith v. Texas, 
etc., R. Co., 101 Tex. 405, 108 SW 819. 
See also infra § 536. 


4 U. S.—People’s Transit Co. v. 
Henshaw, 20 F. (2d) 87 [certiorari 
oie U.S. 553, 48 SCt 115, 72 L. ed. 

N. Y.—-Gray v. Di Castro, ete., Sug- 
ar Refining Co., 10 NYS 6382. 


N. C.—Davis v. Butters Lumber Co.,, 
1382 N. C. 233, 43 SH 650. 

Tex.—Pruett v. Fortenberry, 
A.) 254 SW 592. 

Utah.—kKeyser v. Erickson, 61 Utah 
179, 211 P 698. 
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and may, with leave of court, maintain a bill to 
enforce an implied trust of which the persons 
over whose property he was appointed receiver 
is the. beneficiary. Like other litigants he may 
pursue his remedies in any court having jurisdic- 
tion of the subject matter,’ and it is held that any 
proceeding by a receiver appointed by a federal court 
in a suit involving the administration of the assets 
of an insolvent corporation, whether for the collec- 
tion of its assets or for the defense of its property 
rights, must be regarded as ancillary to the main suit, 
and as cognizable in the federal court, regardless e1- 
ther of the citizenship of the parties, or of the amount 
in controversy. But a mere chancery receiver can- 
not, it is held, maintain an action in the federal 
courts except in the jurisdiction in which he was 
appointed.® A receiver may, upon his right of pos- 
session or special title, sue to recover property of 
which he had been lawfully possessed, or the value 
thereof, and which has been wrongfully taken or 
converted by another,!® although it has been held 
that replevin cannot be resorted to for the purpose 
merely of maintaining the dignity of the chancery 
court.!? So in the performance of his duty to col- 
lect the property of a corporation under the statute, 
the receiver may maintain an action or special pro- 
ceeding therefor.1? But it has been held that he is 
entitled to no privilege not accorded to other suitors 
in respect of the method of instituting adverse pro- 
ceedings,!*® and he has been denied the right to main- 


[a] Rule applied.—(1) A receiver 
of an insolvent national bank occu- 


RECEIVERS : ‘ 


cover property, so as to require the 
removal jof the action, on defendant’s 
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tain a suit in equity upon a purely legal cause of 
action.1+ A federal receiver cannot maintain a bill 
in equity ancillary to the receivership where he has 
an adequate remedy at law in the appointing court.*® 
Nor will a federal receiver be granted leave to bring 
a plenary suit in a state court to enjoin the enforce- 
ment of a judgment rendered in such court in an 
action against a corporation begun before the re- 
ceiver was appointed, whereby stock pledged by the 
corporation was subjected to payment of the judg- 
ment.*® 


Enforcement of judgment. Where a judgment in 
an action requires the payment of money to a re- 
ceiver, it should be docketed in favor of the re- 
ceiver,!7 and he may enforce the judgment by ex- 
ecution.?§ 


Statutory receiver can maintain no actions other 
than those specifically provided for in the statute 
authorizing his appointment.+® 


Venue. The venue of actions by receivers must 
conform to any statutory provision in respect there- 
to, or relating to venue generally.2° And rules of 
equity giving courts a broad jurisdiction in the mat- 
ter of protecting estates in the hands of receivers 
must yield to statutory provisions for the protec- 
tion of those against whom proceedings are brought.?+ 
So far as venue is concerned, a petition by a receiver 
to make a stranger to the receivership proceeding a 
party to a suit to determine title to property, is to 


Nat. Bank, 34 N. J. Eq. 450 (receiver 
of an insolvent bank cannot recover 


pies a fiduciary relation to its credi- 
tors, and may sue in equity to en- 
join the collection of taxes illegally 
assessed against the stock of the bank. 
Brown v. French, 80 Fed. 166. (2) 
Where a resident creditor of an insol- 
vent bank brought suit 
state, which prevented or interfered 
with the collection of the assets of the 
bank by the receiver, the latter was 
entitled to enjoin the prosecution of 
Such suit. Davis v. Butters Lumber 
Co;, 132° N.C: 2338, 438. SE 650. 


[b] Enjoining sale under trust 
deed.—A receiver of real estate has 
authority to bring action to enjoin sale 
of property under trust deed. Jack- 
son v. Finance Corp., 41 F. (2d) 103. 


[c] Bond.—(1) A statute requiring 
a complainant, except in the case of 
the state, to file a bond upon petition 
for an injunction, is mandatory, and 
applies to the issuance of an injunc- 
tion at the suit of a receiver. Pruett 
v. Fortenberry, (Tex. Civ. A.) 254 SW 
592; Houston Ice, etc., Co..v. Clint, 
(Tex. Civ. A.) 159 SW 409; Paine v. 
Carpenter, 51 Tex. Ciy. A. 191, 111 Sw 
430. (2) A receiver, seeking an injunc- 
tion or a restraining order in a partic- 
ular action, must give the bond re- 
quired by Comp. L. (1917) § 6690, or, 
if such order has been issued without 
the proper undertaking, it should be 
set aside. Keyser v. Erickson, 61 Utah 
179, 211 P 698. 


Injunction by court appointing re- 
ceiver see supra § 137. 


5. See supra §§ 528-532. 
6. Pearce v. Gamble, 72 Ala. 341. 


7. Coddington v. Canaday, 157 Ind. 
243, 61 NE 567; Hause v. Newel, 60 
Minn. 481, 62 NW 817; Rockwell v. 
Menwinss45— No oY 1660 atte 3d) N) Ye. 
Super. 484, 8 AbbPrNS 330]; Hoyt 
veDhompson, 53N. Y. 320; 


{a] General statute as to venue of 
particular actions is held to control an 
action brought by a receiver to re- 


in another |’ 


motion, to the county in which the 
property is situated. Thompson v. 
Heidenrich, 66 HowPr (N. Y.) 391. 


Enforcement of stockholders’ lia- 
bilities see Corporations § 3245. 


Territorial limit of receiver’s au- 
thority see infra § 637 et seq. 


8. See Federal Courts § 47. 

Ancillary receivership generally see 
infra §§ 675-696. 

9. Strout v. United Shoe Mach. Co., 
195 Med, 3il37 


10. Kehr y. Hall, 117 Ind... 405, 20 
NE 279; Maultsby v. Gore, 177 N. C. 
269, 98 SE 703; Cagill v. Wooldridge, 
8 Baxt. “<(Tenn.) 580, (35 cAmRerlé. 
Boyle v. Townes, 9 Leigh (36 Va.) 158. 


11. Conley v. Deere, 11 Lea (Tenn.) 
274 [dist Cagill v. Wooldridge, 8 
Baxt. (Tenn.) 580, 35 AmR 716, in that 
there a receiver appointed by a court 
in another state had shipped property, 
of which he had taken possession un- 
der the order of the court appointing 
him, into Tennessee, and it was held 
that he might maintain replevin as 
against a party to the suit, who had 
attached the property in Tennessee, 
the receiver having a special property 
and right of possession] (holding that, 
where after judgment and execution 
at law goods of the debtor were at- 
tached by another, under a bill in the 
chancery court, and a receiver was ap- 
pointed in the latter suit, subsequent 
to which the execution was levied, the 
receiver could not maintain replevin, 
although such levy might have sub- 
jected the party to be committed for 
contempt). 


12. Nealis v. American Tube, ete., 
Co., 150 N. Yi 42, 44 NE 944. 

Actions by receivers of corporations 
generally see Corporations § 3260. 

Froceedings to collect corporate as- 
sets generally see Corporations §§ 
3234, 3235. 


13. State Bank vy. Plainfield First 


moneys of the bank, received by one of 
its creditors subsequently to his ap- 
pointment, on petition, but only by 
bili). 

14. Freeman  v. 
Miss. 577; Curtis v. McIlhenny, 58 N. 
C. 290; Smith y. Sloss Marblehead 
Lime Co., 57 Oh. St. 518, 49 NE 693. 


15. Robinson v. Mutual Reserve 
L,.-Ins€o.5) 175 Bred.1629: 


16. Northern Pac. R. Co. v. Water- 
house, 279 Fed. 750. 


17. Myers v. Becker, 95 N. Y. 486 
[aff 29 Hun 571]; Geery v. Geery, 79 
N. Y. 565; Geery v. Geery, 63 N. Y. 
252; Matter of Hess, 48 Hun 586, 1 
NYS 811. 


18. See cases supra note 17. 


Winchester, 18 


19. State v. Gambs, 68 Mo. 289. 
20. See cases infra this note. 
[a] Enjoining enforcement of or- 


ders of public commission.—The court 
appointing a receiver cannot enter- 
tain an action by him to enjoin en- 
forcement of orders made by the pub- 
lic utility commission in another 
county, where the statutes relating 
to venue designate the latter county 
as the proper place in which to bring 
the action. State vy. Flannelly, 96 
Kanw siz santos ac. & 


[b] Residence of defendant.—Pom- 
eranz v. National Beet Harvester Co., 
82 Colo. 482, 261 P 861. 


[c] In fPexas, under the General 
Venue Law and exceptions thereto 
(Rev. St. [1925] art 1995) and in view 
of arts 2310, 2311, the court appoint- 
ing a receiver does not have exclusive 
venue of a suit by the receiver to set 
aside a judgment and for judgment 
against nonresident defendants. Fos- 
ter v. Wright, (Tex. Civ. A.) 2 SW 
(2d) 933. 


21. State v. Flannelly, 96 Kan. 372, 
152) P22. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 533-535] 


be treated as an action in itself, independent of and 
separate from the receivership proceeding proper.?? 


[§ 534] (2) In Whose Name Suit 


In Name of Original Party in Interest. 
technical rule is that a receiver, unless appointed 
under the provision of a special statute giving him 
authority to sue in his own name,?* and who acquires 
no estate or interest in the property in controversy 
before assignment or transfer to him by the person 
having the legal title,2> cannot sue?® or defend?* in 


his own name, but must do so, if at 


of the person who had the legal right or the legal 
The practice was for the 
receiver to apply to the court for an order to prose- 
eute in the name of the person having such legal 
right,’° on notice to the person whose name was to 
On such application the court may re- 
fuse to allow the receiver to proceed in the name of 


title to recover at law.?§ 


be used.?° 


another,®! or may, in a proper ease, 


22. Pomeranz v. National Beet 
Harvester Co., 82 Colo. 482, 261 P 861. 


23. Cross references: 
Amendment to cure defect see infra § 
563. 
Foreign receiver see infra § 647. 
Parties to actions by or against re- 
ceivers see infra §§ 560-570. 
Receiver: 


In: 

Creditors’ suit see Creditors’ 
Suits § 207. 

Supplementary proceedings see 
Executions § 1054 text and 


notes 73, 74. 
Of corporation generally see Cor- 
porations § 3262. 
Right-to sue in name of another gen- 
erally see Parties §§ 64-68. 


84.) See .infra§ 535. 

25. See supra §§ 117, 120. 

26. U. S.—Harland v. Bankers’, 
ete.,. Tel. 'Co.,° 32 Fed. 305; Dick -v. 


Struthers, 25 Fed. 103. 


111.—Smith v. U. S. Express Co., 135 
Til} 279, 25° NE 525. 


Ind.—Moriarty v. Kent, 71 Ind. 601; 
Garver v. Kent, 70 Ind. 428; Manlove 
vo Burger), 38 (Ind. i210; sHorton,) v. 
Smelser, 5 Blackf. 428. 


» Mass.—Noble v. Brooks, 224 Mass. 
288, 112 NE 649; Rochester Tumbler 
Works v. Mitchell Woodbury Co., 215 
Mass. 194, 102 NE 438; Hayward v. 
Leeson, 176 Mass. 310, 57 NE 656, 49 
LRA 725; Wilson vy. Welch, 157 Mass. 
77, 31 NE 712. 
Miss.—Newell v. Fisher, 


392; Freeman v. Winchester, 
577, 

Mo.—State v. Chicago Bond., etc., 
Co., 279 Mo. 535, 215 SW 20; State v. 
Gambs, 68 Mo. 289. 

N. Y.—Merritt v. 
405. 


24 Miss. 
18 Miss. 


Merritt, 16 Wend. 


._ N. C.—Battle v. Davis, 66 N. C. 
252. 

Oh.—Ohio, ete., R. Co. v. Indianapo- 
lis, etc., R. Co., 3 Oh. Dec. (Reprint) 


458, 5 AmLRegNS 733. 


Singerlyosve Ox, Lo Pawal 125 
Hyneman: y. Ruch, 18 Pa. Dist. 68; 
Wisener v. Myers, 3 Pa. Dist. 687. 


Vt.—Underhill v. Rutland R. Co., 
90 Vt. 462, 98 A 1017; King v. Cocn- 
ran, 76 Vt. 141, 56 A 667, 104 AmSR 
922; Murtey v. Allen, 71 Vt. 377, 45 A 
752, 76 AmSR 779. 


Wis.—King v. Cutts, 24 Wis. 627. 


Ont.—Sarnia Agricultural Impl. 
Mfg. Co. v. Hutchinson, 17 Ont. 676; 


Stuart v. Grouch, 14 Ont. 255; Mc- 
Guin v. Fretts, 13 Ont. 699; Mones 
v. McCallum, 17 Ont. Pr. 398; Craig 


v. Kinch, 10 OntWR 28. 
[53 C. J.—21] 
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Brought?*—(a) 
The strict 


all, in the name 


compel the per- 


[a] 
thing sued for. 
DTA Outs 


[b] rover in his own name fora 
conversion committed before his ap- 
pointment. Singleton v. Fox, 75 Pa. 
112; Yeager v. Wallace, 44 Pa. 294. 


{[c] Unlawful detainer.—Under a 
statute giving the remedy to the les- 
sor, his heirs, executors, administra- 
tors, or assigns, could not be brought 
by a receiver in his own name who 
was appointed pursuant to the gener- 
al powers of the court, no assignment 
of legal interest being made and such 
receiver not being an assignee under 
such statute. King yv. Cutts, 24 Wis. 
627. 


{d] If there was no person in 
whose name action could be brought 
it was said: “It may be that there 
would be jurisdiction to direct the 
action to be in the name of the re- 
ceiver, aS was suggested by Jessel, M. 
R., in Hills v. Reeves, 31 Wkly. Rep. 
209, and as appears to be also indi- 
cated by the Irish M. R. in Acheson v. 
Hodges, 3 Ir. Eq. 523. But apart from 
special circumstances, I find no au- 
thority for giving permission to the 
receiver to sue in his own name in 
respect of a right of action which is 
vested in another.” McGuin v. Fretts, 
13 Ont. 699, 702. 


27. Smith v. U. S. Express Co., 135 
Til. 279, 25 NE 525. 


; ave of court to defend see infra 


28. See cases supra notes 26, 27. 


Real party in interest generally see 
Parties §§ 69-71. 


Must have legal title to the 
Smith v. Rubin, 239 


16 Wend. 


29. Merritt v. Merritt, 
(N. Y.) 405 [aff 5 Paige 125]; King 
Veu CULUSe ues Wiss 62%cu. Stuart iv. 


Grouch, 14 Ont. 255; Mones v. Mc- 
Callum edd WOnGs jer mo 08. 


30. Merritt v. Merritt, 16 Wend. 
(N.. Y.) 405 [aff 5 Paige 125]; King 
v. Cutts, 24 Wis. 627. 


Sl. Merritt v. Merritt, 16 Wend. (N. 
Y.) 404 [aff 5 Paige 125]; Della Cainea 
v. Hayward, McClell. & Y. 272, 148 
Reprint 415; Dacie v. John, McClell. 
575, 148 Reprint 240. 


32. Lansing v. Manton, 14 F. Cas. 
No. 8,077; Battle v. Davis, 66 N. C. 
252) .peitr- 3} DantelleCh:- Pr: pp 197%, 
19997 ss Daylorv. -Allen,;2 Atk./213,526 
Reprint 532; Stuart v. Grouch, 14 Ont. 
255; MecGuin v. Fretts, 13 Ont. 699. 


[a] Rule applied.—A receiver ap- 
pointed by the court to aid a judgment 
ereditor in recovering his claim, by 
receiving the judgment debtor’s share 
in an estate which could not be 
reached by execution, after the refusal 


eat ah v. Bishop, 
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son having the legal right or title to_allow the use 
of his name*®? upon being properly indemnified out 
of the estate and effects under the control of the 
court,*? or enjoin him from discontinuing, releasing, 
or applying to a court of law to stay the action.** 
But if such person is insolvent his name may be used 
without giving security for costs.*° 
[§ 535] (b) In Name of Receiver. 
ceiver has the legal title to the property involved,*® 
he may sue in his own name.?? 
jurisdictions the strict rule heretofore stated** has 
not been adhered to, and it has been held that a re- 
ceiver, by virtue of his appointment and the gen- 
eral authority vested in him, has such an interest 
in rights of action which belonged to the person he 
represents, prior to his appointment, as to entitle 
him to sue in his own name,?® the theory that the 
receiver does not become invested with the legal 
title to choses in action being regarded as unneces- 


Where a re- 


Moreover, in some 


of the judgment debtor to allow the 
use of his name, was authorized, on 
giving security to him, to take pro- 
ceedings in his name for the admin- 
istration of the estate, and if neces- 
sary for the removal of the executor. 
Mones v. McCallum, 17 Ont. Pr. 398 
[rev 17 Ont. Pr. 356]. 


33. Lansing v. Manton, 14 F. Cas. 
INO. 68,077; Battle vi Davis, -66:N.2C. 
252; Taylor v. Allen, 2 Atk. 213, 26 
Reprint 532; Mones v. McCallum, 17 
Ont. Pr. 398. 


34. Matter of Merritt, 5 Paige (N. 
Y.) 125 [aff 16 Wend. 405]. 


35. Stuart v. Grouch, 14 Ont. 255; 
McGuin v. Fretts, 13 Ont. 699. 


Security for costs generally see in- 
fra § 536. 


36. See supra § 119. 


37. Mann v. Bruce, 5 N. J. Ha. 413; 
3’ Wend. (N. Y.) 


[a] Notes indorsed in blank which 
belong to a bank and come into the 
hands of its receiver may be sued on 
in his name, as indorsee, without spec- 
ifying his character as receiver. Hax- 
tun vy. Bishop, 3, Wend. CN. Y.}) 13: 


[b] Assignment to receiver person- 
ally.—If the assignment of a mort- 
gage does not designate the assignee 
to be receiver, the fact of his being 
receiver, if set up in an answer, would 
put no difficulty in the way of a de- 
cree on a bill in the individual name of 
the assignee, unless a defense is set 
up against the corporation for whose 
creditors and stock-holders he was 
receiver. Mann v. Bruce, 5 N. J. Ea. 
41 


See supra § 534. 


Frankle v. Jackson, 30 Fed. 
Evans v. Pease, 21.R. I. 187, 42 
; De Wolf v. A. & W. Sprague 
LL AR. ee, “S'S0e eWay aves 
Jamison, 10 Humphr. (Tenn.) 186; 
Allen v. Baxter, 42 Wash. 434, 85 P 
26; Campton v. Sechwabacher, 15 
Wash. 306, 46 P 338; Hardin v. Sween- 
ey, 14 Wash. 129, 133, 44 P 138. See 
Sessions v. Bennett, 155 Ga. 193, 116 
SE 300 (receiver may sue in his own 
name when appointed under a stat- 
ute by which he becomes a quasi as- 
signee or representative of creditors). 


“The receiver, by virtue of his ap- 
pointment and of his character as rep- 
resentative of all parties interested in 
the property, is a quasi assignee, and 
is invested with the title to all rights 
of action possessed by his principal at 
the time of the appointment, to such 
an extent, at least, as will enable him 
to sue upon them in his official char- 
acter.” Hardin v. syecney, supra 
[quot Beach Rec. § 689]. f 


322 [53 C.J.] 


sarily technical.*°® 


risks except as to costs.** 


protect Such possession. 


Authority under statute or order of court. When 
authorized by statute*® receivers may, of course, sue 


40. Evans v. Pease, 21 R. I. 187, 
42 A 506. 

41. See supra § 119. 

42. Iglehart v. Bierce, 36 Ill. 133; 


Iddings y. Bruen, 4 Sandf. Ch. (N. 
Y.) 417; Green v. Bostwick, 1 Sandf. 
Ch. (N. Y.) 185; Tillinghast v. Champ- 
jin, 49R. 7. 173, 67 AmD 510. See Ba- 
ker v. Cooper, 57 Me. 388 (as to the 
‘right of a receiver to maintain forci- 
ble entry and detainer in his own 
name, the court saying that the ob- 
ject of the suit is to obtain possession 
of the real estate in question for the 
receivers, and not for the bank; that 
a suit in the name of the bank would 
not accomplish that purpose, fdr the 
execution, or writ of possession, if one 
was obtained, would require the officer 
executing it, to put the bank, and not 
the receivers, into possession). 


[a] Successive receiver without 
assignment.—Where a receiver takes 
a bond and mortgage in settlement of 
a debt, due the person he represents, 
a successor receiver in whom all the 
assets of such person are vested by 
the order of the court may, without 
assignment from the original receiver, 
sue in his own name in equity to en- 
force the equitable right in the bond 
and mortgage. Iglehart v. Bierce, 36 
Hi, .133; 


43. Iddings v. Bruen, 4 Sandf. Ch. 
‘(N. Y.) 417; Green v. Bostwick, 1 
Sandf. Ch. (N. Y.) 185. 


Liability for costs generally see 
infra § 592. 


Security for costs see infra § 536. 
44. Lansing v. Manton, 14 F. Cas. 


No. 8,077; Singerly v. Fox, 75 Pa. 
112; Boyle v. Townes, 9 Leigh (36 
Va.) 158. ; 

45. See supra § 529. 

46. See statutory provisions. 

47. Particular statutes considered 
and applied.—Driver v. Lanier, 66 


Ark. 126, 49 SW 816; Daggett v. Gray, 
5 Cal. Unrep. Cas. 74, 40 P 959; Ses- 
sions v. Bennett, 155 Ga. 193, 116 SE 
300; McDonald v. Carney, 8 Kan. 20; 
Whittlesey v. Delaney, 73 N. Y. 571; 
Rankine vy. Elliott, 16 N. Y. 377; Pet- 
ers v. Foster, 56 Hun 607, 10 NYS 389, 
18 NYCivProce 380; Wilson v. Allen, 
6 Barb. (N. Y.) 542; Peters v. Foster, 
10 NYS 389, 18 NYCivProe 380; Gil- 
yet v. Fairchild, 4 Den. (N. Y.) 80; 
Clark Millinery Co. v. National Union 
My ins: Co. 160 N: €1-130,.75 SE! 944, 
AnnCas1914C 367; Smathers v. West- 
ern Carolina Bank, 135 N. C. 410, 47 
SE 893; Davis v. Industrial Mfg. Co., 
a4 NAC; 321, 19 SE 374, 28° DRA 322: 


Gray v. Lewis, 94 N. C. 392; Evans 
v. Pease, 21 R. I. 187, 42 A 506; Cox- 
Rushing Greer Co. vy. Richardson, 


(Tex. Civ. A.) 277 SW 718; Mathis v. 


Pridhams1.wex.|Civ., vA. 68,, 20° Sw 
1015. : 
fa] Authority to sue in name of, 


etc., “or otherwise.”’—Hatfield v. Cum- 
mings, 152 Ind. 280, 50 NE 817, 53 
NE 231. 


{b] “In his own name as receiv- 


So, where by force of the de- 
cree the receiver is vested with the whole property 
which is directed to be put into his hands, and in 
equity he has the whole title without an assignment,** 
he may, in order to enable him to perform his trust, 
bring suits in his own name to possess himself of 
the property, without special leave,** incurring no 
And a receiver who has 
actual possession of the property involved may sue 
in his own name*! and without special leave,*® to 
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court.*® 


in their own names,*? but the right is confined to the 
particular cases provided for by the statute.** And 
if the statute gives a receiver power to sue in his 
own name “under control of the court,” he eannot 
bring an action in his own name without leave of 
The practice of permitting a receiver to 
sue in his own name is also approved under general 
authority of the statute to sue,®°° or under implied 
authority under provisions generally directing him 
to collect assets,°! or under an order or decree au- 


thorizing it,°* where the statute gives the court pow- 


er.’—Murphy v. Holbrook, 20 Oh, St. 
137, 142, 5 AmR 633, 


[ec] Receiver considered as trustee 
of express trust.—Hause v. Newel, 60 
Minn. 481, 69 NW 817. 


[d] Receiver to wind up corpora- 
tion.— Terry v. Bamberger, 23 F. Cas. 
No. 18,837, 14 Blatchf. 534, 44 Conn. 
558 [aff 103 U. S. 40, 26 L.ved. 317]; 
Rowell v. Chandler, 83 Ill. 288; Hat- 
field v. Cummings, 152 Ind. 280, 50 NE 
817, 53 NE 231; Hause v. Newel, 60 
Minn. 481, 69 NW 817; Minchin v. 
Paterson Second Nat. Bank, 36 N. J. 
Eq. 486; Nathan v. Whitlock, 9 Paige 
(N. Y.)} 152 [aff 3 Edw. 215]; Sayle 
v. Guarantee Sav., etc., Bank, 25 Oh. 
CirscCt, 03% 


[e] Tort or contract.—There is no 
greater reason for allowing a receiver 
of a corporation to recover damages 
in his own name for the bredch of a 
contract made with the corporation 
than there is for allowing him to re- 
cover damages in his own name for 
the wrongful withholding of the prop- 
erty of the corporation in another 
form. Terry v. Bamberger, 23 F. Cas. 
No. 13,8387, 14 Blatehf. 234, 44 Conn. 
558 [quot Gillet v. Fairchild, 4 Den. 
(N. Y.) 80 (holding that the terms 
“choses in action,” and “things in 
action,” in a statute empowering .a 
receiver of an insolvent corporation 
to sue for “all things in ac- 


tion,” embrace demands arising out 
of tort)]. 
[f] Action to vacate judgment 


against corporation may be brought 
by receiver of corporation in his own 
PRE, Whittlesey v. Delaney, 73 N. 


Receiver: 
In supplementary proceedings see Ex- 
enone § 1054 text and notes 73, 74. 


Bank see Banks and Banking §§ 507, 
830, 952. 

Corporation generally see Corpora- 
tions § 3262. 

Peete ce company see Insurance 


48. Tibbetts v. Cohn, 116 Cal. 
48 P 372; Garver v. Kent, 70 Ind. 
State v. Gambs, 68 Mo. 289. 


49. Garver v. Kent, 70 Ind. 428: 
Manlove v. Burger, 38 Ind. 211; 
Rhodes v. Hilligoss, 16 Ind. A. 478, 45 
NE 666; Smead Foundry Co. v. Ches- 
brough, 18 Oh. Cir, Ct. 783,.6 Oh. ‘Cir, 
Dec. 670. 


-[a] Sufficiency of authority.—Un- 
der such a provision it was held that 
where a motion was made in the court 
having full control of the receiver, 
which proceeded to hear the testi- 
mony and dispose of the matter, the 
consent of the court was given in as 
marked _a manner as_it could be. 
Smead Foundry Co. v. Chesbrough, 18 
Oh? Cine Ct P7783 36vOnh. Cir, Dee; 670; 


Leave to sue generally see supra 
§§ 528-531. 

50. Krank vy. Morrison, 58 Md. 423; 
Hayes v. Brotzman, 46 Md. 519; Beck- 


365, 
428; 


er to make such order,°®* or under an order or decree 
which in general terms confers authority to sue,** 


ham v. Hayne, 44 App. Div. 146, 60 
NYS 767; Peters v. Foster, 56 Hun 
607, 10 NYS 389, 18 NYCivProc 380; 
Mathis v. Pridham, 1 Tex. Civ. A. 58, 
20 SW 1015. 


51. Wilkinson vy. Rutherford, 49 N. 
J. L. 241, 8 A 507; De Wolf v. A. & W. 
Sprague Mfg. Co., 11 R. I. 380. 


52. Davis v. Gray,.16 Wall. (U..S.) 
203, 21 L. ed. 447; Sessions v. Ben- 
nett, 155 Ga. 193, 116 SE 300; Hen- 
eS v. Raymond, 35 Minn. 303, 29 NW 

32. 

[a] In Maine it has been held that, 
when a receiver is appointed in a suit 
in equity, in its nature in rem, the 
right to the custody of the property 
in controversy vests in him immedi- 
ately upon the filing of his bond, and 
he may, by order of court, bring a 
suit for it in his own name. Noyes v. 
Rich, 52 Me. 115. 


[b] In North Carolina (1) it was 
formerly held that under a system in 
which legal and equitable rights are 
administered in separate tribunals, a 
court of equity could not confer upon 
a receiver or officer of its own appoint- 
ment, a capacity to sue not recognized 
in a court of law. Clark Millinery Co. 
v. National Union F. Ins. Co., 160 N. 
C. 130, 75 SE 944, AnnCas1914C 367; 
Davis v. Industrial Mfg. Co., 114°N. 
C: 321,19 SH 371, 23 GRA. 322:) Gray 
v.. Lewis, 94 N. C. 392; Battle v. Da- 
vis, 66 N. C. 352. (2) But because 
of a change in the judicial system, 
as well as under the statute, a re- 
ceiver may now, under order of court, 
sue in his own name. Clark Millinery 
Co. v. National Union F. Ins. Co., su- 
pra; Smathers v. Western Carolina 
Bank, 135 N. C. 410, 47 SE 893; Davis 
v. Industrial Mfg. Co., 114 N. C. 321, 
19 SE 371, 23 LRA 322; Boyd v. Roy- 
al. Ins Conan Ste lo Si pasa 
Gray v. Lewis, 94 N. C. 392. 

[ce] In Ontario it is held that the 
right of a receiver to sue in his own 
name cannot be conferred by order. 
MecGuin v. Fretts, 13 Ont. 699. 


53. Gill v. Balis, 72 Mo. 424 (power 
of court to direct a receiver to bring 
a suit in his own name for the assets 
of the estate under’a provision au- 
thorizing the court to appoint receiv- 
ers and to make such orders and de- 
crees aS may be needful to enable it 
to perform its duties). 


54. U. S.—Vallery v. Denver, ete., 
R. Co., 236 Fed. 176, 149 CCA 366. 


Ala.—Comer v. Bray, 88 Ala. 217, 
38 S 554. 


Ga.—Hardwick v. Hook, 8 Ga. 354. 

La.—Helme v. Littlejohn, 12 La. 
Ann, 298 

Md.—Frank vy. Morrison, 58 Md. 423; 
Hayes v. Brotzman, 46 Md. 519. 

Pa.—Hewitt v. Democratic’ Pub. Co., 
271 Pa. 546, 115 S 838. 

R. I.—Evans vy. Pease, 21 R. I. 187, 
42 A 506. ; 

[a] He is clothed with sufficient 
equitable title and fiduciary power to 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Gots 


§§ 535-537] 


or to collect assets.55 But other authorities have 


held that an order of court authorizing a re- 


ceiver to collect choses in action and prosecute suits 
for that purpose does not entitle him to sue in his 
own name,°® and that, when, in the absence of a stat- 
ute, it is proposed to vest in a receiver the right to 
collect, in his own name, a promissory note, the legal 
title to which is in another, such power would not 
be conferred by an order appointing a receiver, and 
authorizing him to collect the note.°7 


Rights accruing to receiver. Where a cause of 
action accrues to the receiver himself, he may®® and, 
indeed, must,°® sue in his own name to recover 
thereon. 


[§ 536] c. Security for Costs. The matter of re- 
quiring security for costs is generally one of stat- 
utory regulation.°® A receiver may be required to 
give such security when he comes within the de- 
scription of those who, under the statute, may be 
required by the court to do so.*! Under a statute 
which provides for the awarding of costs in an ac- 
tion by or against a receiver as in an action by or 
against one prosecuting or defending his own right, 
but that they shall be exclusively chargeable upon 
and collectable from the estate, etc., unless the court 
shall direct them to be paid by the party personally, 
for mismanagement or bad faith in the prosecution or 
defense of the action, and that the court may, in its 
‘discretion, in the cases mentioned, require plaintiff 
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to give security for costs,®? it has been held that 
the discretion included the power to determine the 
form and extent of the security,°* but that the re- 
ceiver should not be required to give security merely 
because he is without funds, unless the action is 
brought in bad faith or heedlessly and without’ prob- 
able prospect that he will succeed.°* In some ju- 
risdictions it is held that where a receiver is ap- 
pointed for an insolvent corporation and is author- 
ized to proceed in an action at law begun by the cor- 
poration, neither the corporation nor the receiver 
should be ordered to give security for costs.°> It 
has also been held inequitable to permit a receiver 
to sue only on condition that all costs and expenses 
shall be secured and paid by petitioning creditors 
desiring the litigation, and to deny such creditors 
and others who may desire to contribute, the right to 
be first paid out of the fund, if any, resulting from 
the litigation.°® The security for costs which a de- 
fendant may require from a non-resident plaintiff 
has been held to be demandable as a matter of right, 
as against a receiver of a national bank;®* but it 
has been held further that the federal statute pro- 
viding that no security for costs shall be required 
from the United States or any party acting by direc- 
tion of any department of the government applies to 
an action by the receiver of a national bank, brought 
in the federal court.®® 
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maintain a suit in equity to foreclose| supra § 534. curity for costs, was not appealable), 
a mortgage given to the as ee 57. Leonard v. Storrs, 31 Ala. 488; 64. Hale v. Mason, 86 Hun 499, 33 
under a decree authorizing and di-| Hayward v. Leeson, 176 Mass. 310,| NYS 789; De la Fleur v. Barney, 45 
recting him to institute such suits at| 57 Nin 656, 49 LRA 725. Mise. 515, 92 NYS 926; Ridgway v. 
law and in equity as may be neces-|  ,_ 5 Cal. | Symons, 14 Mise. 78, 35 NYS 197, 25 


sary, ete., but the corporation must 
be before the court as a complainant 
or a defendant in order to bind the 


title. Comer v. Bray, 83 Ala. 217, 3 
S 554. . 
[b] Recovery of property mort- 


gaged to principal.—tiIn a replevin suit 
by a receiver to recover property 
mortgaged to his principal where both 
he and the principal were on the rec- 
ord, suit may be maintained by the 
receiver in his own name, since a 
judgment recovered in such ‘form will 
protect against a reassertion by the 
principal of the claim sued on. Hew- 
itt v. Democratic Pub. Co., 270 Pa. 
“546, 115 A 888. 
55. Leonard v. Storrs, 31 Ala. 488. 
[a] Real party in interest.—(1) a 
receiver in chancery, having been or- 
dered by the chancellor to collect the 
“notes and debts due to a partnership, 
which the parties themselves were en- 
joined from collecting, may maintain 
an action on such notes in his own 
name, as the party really interested 
under the code provisions. Leonard 
v. Storrs, 31 Ala. 488. (2) The rule 
that a receiver cannot sue in his own 
name is predicated upon the idea that 
a common-law receiver is a mere cus- 
todian of the property and that courts 
of chancery when called upon to au- 
thorize their receivers to proceed in 
an action at law were necessarily com- 
pelled to conform to the rules of the 
common-law courts; but while a com- 
mon-law receiver is not an assignee, 
it is an inaccurate statement of his 
relation to the property to say that 
he is a mere custodian; he is, for the 
time being and for the purpose of the 
administration of the assets, the real 
party in interest and there is no rea- 
son why the suit should not be insti- 
tuted in his own name. Henning v. 
Raymond, 35 Minn. 38038, 29 NW 132. 


56. State v. Chicago Bonding, etc., 
Co., 279 Mo. 535; 215 SW 20; Battle v. 
Davis, 66 N. C. 252. And’ see cases 


Cal.—Daggett v. Gray, 
Unrep. Cas. 74, 40 P 959. 


Colo.—Wason v,. Frank, 7 Colo. A. 
541, 44 P 378. 


Ill.—Smith v. Rubin, 239 Ill. A. 191. 


Ind.—Pouder vy. Catterson, 127 Ind. 
434, 26 NE 66. 


Mo.—State v. Gambs, 68 Mo. 289. 


N. C.—Biggs v. Bowen, 170 N. C. 
ae a SE 692. 
Phiisdelphis, etc: Coal, -etc., Co.-v: 


Schada, 11 WklyNCas 20. 

. Hng.—Ex p. Harris, 2 Ch. D. 423 
(recovery of sum due for goods sold 
by receivers). 


[a] MTllustration.—Receiver of 
building had legal title to right of ac- 
tion on contract for use and occupa- 
tion made by him and one defendant. 
Smith v. Rubin, 239 Ill. A. 191. 


[b] Recovery of goods or damages 
for conversion, where the goods were 
taken out of his actual possession, 
may be had in action by receiver in his 
own name. State v. Gambs, 68 Mo. 
289; Singerly v. Fox, 75 Pa. 112. 


59. Rochester Tumbler Works v. 
Mitchell Woodbury Co., 215 Mass. 194, 
102 NE 438. 

[a] In action by receiver on con- 
tract made by him, a writ in the name 
of the corporation by its receiver is 
improper. Rochester Tumbler Works 
v. Mitchell Woodbury Co., 215 Mass. 
194, 102 NE 438. 

60. See Costs § 464. 

61. Gifford v. Rising, 48 Hun 128, 
14 NYCivProc 172; Myers v. Ste- 
phens, 52 Misc. 632, 102 NYS 929; 
Kimberly v. Stewart, 22 HowPr (N. 
Y.y 281. 

62. See statutory provisions; 
intra, § 592: 

. 68. Briggs v. Vandenburgh, 22 N. 
Y. 467 (holding further that an or- 
der requiring a receiver to give se- 


and 


NYCivProce 23; Cahn v. Sugenheimer, 
57 NYS 406; Rap berly” v. Stewart, 22 
HowPr (N. 'y.) 281, 


[a] 


Rule applied in an action com- 


-menced by the original party before 


the appointment of the receiver, and 
the latter was about to bring it to 
trial in the name of such party; when 
upon défendant’s motion the receiver 
was substituted as party plaintiff. 
ede v. Mason, 86 Hun 499, 383 NYS 


65. Provincial Ins. Co. v. Gooder- 
ham, 14 CanLJNS 121. See United 
Ports; ete), Ins, "Co. vo Bille Bee 


Q. B. 395 “(where in an action in the 
name of a company which was being 
wound up, brought under the diree- 
tion of an official liquidator, security 
for costs was denied). 


66. Standart v. Ingham vig Judge, 
163 Mich. 106, 127 NW 92 


67. Beckham. vy. Hagwe, 
Div. 146, 60 NYS 76 


[a] Such receiver appointed by 
controller of currency, under the fed- 
eral statute, is not an official assignee, 
trustee ofan express trust, or person 
expressly authorized by statute to 
sue, within the provision of the New 
York code of civil procedure declar- 
ing that in actions by or against such 
persons the court may in its discre- 
tion require security for costs. Beck- 
ham v. Hague, 44 App. Div. 146, 60 
NYS 767. 

68. Pepper v. Fidelity, etc., Co., 125 
Fed. 822 (where it is indicated that 
but for this provision the state stat- 
ute requiring security for costs would 
be applied in the federal court). 

{a] Different view of this stat- 
ute was taken in a case where the 
suit was brought in another jurisdic- 
tion than that in which the receiver 
was appointed, and the decision was 
based upon the provision of the fed- 
eral statute that “in case of an ad- 
verse decision, such costs as by law 


“Ga App. 
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Representing Parties in General—a. Rules Stated. 


The general rnle is that a receiver 


causes, and remedies which were in the corporation, 
apoinidual or estate whose receiver he is, or which 
were available to those whose’ interests he was ap- 
Where a claim asserted by 
or against a receiver affects the interests of all the 
parties in the property alike, the receiver is the prop- 
er party to bring or defend the action,‘® and a re- 
all the parties to a subseription 
to a common purpose may maintain an action against 


pointed to represent. oe 


ceiver r epresenting 


are taxable against . the party 
acting by direction as aforesaid, shall 
be paid out of the contingent fund of 
the department under whose direc- 
tions the proceedings were institut- 
ed,” the court holding that it did not 
appear that in the event of an adverse 
decision the costs taxed against the 
receiver could be paid from the con- 
tingent fund of such department as 
contemplated by this clause; that the 
act contemplated a more specific di- 
rection than arises from the receivers 
acting under the controller’s direc- 
tion, and that it did not intend to 
relieve receivers of national banks 
from the ordinary obligation of non- 
resident litigants when they do not 
act under such direction as will make 
the treasury department’s contingent 
funds liable for costs. Platt v. Adri- 
ance, 90 Fed. 772. 


69. U. §.—Ballard v. Audubon Nat. 
Bank, 222 Fed. 57, 137.CCA 595;  Til- 
ford v. Atlantic Match Co., 134 Fed. 


924; King v. Pomeroy, 121 Fed. 287, 
58 CCA 209; Schultz v. Phenix Ins. 
Co., 77 Fed. 375 [rev on other grounds 
80 Fed. 337, 25 CCA 453]; Movins v. 
Lee, 30 Fed. 298 [aff 141 U. S. 132, 11 
SCt 924. 35 L. ed. 662]. 


Ala.—Pearce v. Gamble, 72 Ala. 341. 
Ga.—Moise v. Chapman, 24 Ga, 249. 


iil—Bureh v. West, ee Ill, A. 359 
[aff 134 Ill. 258, 25 NE 658}. 


Ind.—Davis v. Talbot, 137 Ind. 235, 
36 NE 1098. 


Me.—Noyes v. Rich, 52 Me. 115. 


Mich.—Detroit Electric Light, etc., 
Co. v. Applebaum, 132 Mich. 555, 
NW 12. 


Mo.—Rogers v. Union Iron, ete., Co., 
167 Mo. A. 228, 150 SW 100. 


N. J.—Beebe v. Geo. H. Beebe Co., 64 
N. J. L. 497, 46 A 168. See v. Heppen- 
heimer, 55 N. J. Eq. 240, 36 A 966 [aff 
56 N. J. Eq. 453, 41 A 1115]; Terhune 
Vase (en) QeeAC IT ad 


’N. Y.—Stephens v. Meriden Britan- 
nia Co., 160 N. Y. 178, 54 NE 781, 73 
AmSR 678; Brinckerhoff v. Bostwick, 
SOON YouLeo, WINE 1663 Eun. vi Cary, 
82 N. Y. 65, 37 AmR 546, 59 HowPr 
439 [aff 59 HowPr 426]; Coope v. 
Bowles, 42 Barb. 87, 18 AbbPr 442, 28 
HowPr 10. 


Oh.—Smith v. Johnson, 
486, 49 NE 698. 


Tex.—Smith v. Texas, etc., R. Co., 
101 Tex. 405, 108 SW 819. 


Wis.—Lathrop. v. Knapp, 
307, 27 Wis. 214. 


See also supra § 125. 


[a] Particular rights and rem- 
edies.—(1) Action for performance of 
eontract of insurance on _ property. 
Schultz v. Phenix Ins. Co., 77 Fed. 375 
[rev on other grounds 80 Fed. 337, 25 
CCA 453]. (2) Specific performance 
of contract for the purchase of land. 
Davis v. Talbot, 137 Ind. 235, 36 NE 
1098. (3) Enforcement by’ receiver 
of client of a trust resulting from 
the purchase by an attorney of land 
at a sale under the client’s execution. 
Pearce v. Gamble, 72 Ala. 341. (4) 
Redemption, by temporary receiver, 


57 Oh. (St; 


37 Wis. 
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takes the rights, 


of premises of which the corporation 
lessee had been dispossessed, under a 


statuté providing for redemption 
generally. Bien v. Bixby, 18 Misc. 
415, 41 NYS 433. (5) Avoidance of 


usurious transactions. Leavitt v. De 
Launay, 4 Sandf. Ch. 281 [rev on other 
grounds 4 N. Y. 363]. (6) Motion to 
set aside irregular attachment. Bow- 
en vy. Medina First Nat. Bank, 34 
HowPr (N. Y.) 408. 


[b] Receiver may sue for conver- 
sion of property, occurring before his 
appointment, where the person or es- 
tate whose receiver he is had legal 
title to the property. Smith v. Tex- 
as, ete., R. Co., 101 Tex. 405, 108 SW 
818 [mod (Civ. A.) 105 SW 528]. 


[ec] Enforcement of mechanic’s 
lien.— Where two corporations are in- 
solvent, and in the hands of receivers, 
and one of whom is asserting a me- 
chanic’s lien against the other, the 
receiver asserting the claim has the 
same right which the corporation of 
which he is receiver would have had, 
were both corporations solvent and 
in court. Andrews, etc., Iron Co. v. 
Si Noae Heating, etc., Co., 5 OhS&CP 


[dj] Appointment of receiver.—The 
receiver of a corporation which had 
recovered a judgment may sue for the 
appointment of a receiver of the as- 
sets of the judgment debtor. Wright 
v. Nostrand, 94 N. Y. 31. 


[e] Legal representative.—A re- 
ceiver of an insolvent corporation is a 
‘legal representative,” within the 
meaning of a statute providing for the 
recovery by “the person by whom it 
has been paid, or his legal representa- 
tives,” in twice the amount of illegal 
interest paid a national bank. Bar- 
bour v. National Exch. Bank, 45 Oh. 
St. £33502) NETS. 


{f] Right not requiring proof of 
title—A receiver pendente lite au- 
thorized by order of the court to sue 
may maintain an action if it can be 
sustained by proof of possession only 
without proof of title. Felter v. Mad- 
dock, 11 Misc. 297, 32 NYS 292. 


{g] Conditions precedent.— (1) 
Where a party has breached his con- 
tract in such a manner as to render 
performance or tender of performance 
by the receiver of the adverse party 
unnecessary, the receiver may pro- 
ceed to recover damages as on an ac- 
erued claim. Rogers v. ‘Union, etc., 
Fdy. Co., 167 Mo. A. 228, 150 SW 100. 
(2) So where a party to a contract 
breached it before the expiration of 
a reasonable time within which the 
receiver of the adverse party could 
elect to adopt or perform the con- 
tract, the receiver was relieved from 
the duty of performance or tender, 
and could recover damages for the 
breach. Rogers v. Union, ete., Fdy. 
Co., supra. (3) To enable a receiver 
to maintain an action for rent, notice 
of his appointment must be given to 
the tenant before the beginning of the 
suit; and in general such a notice 
should be given, to protect the estate 
from payment to the wrong person, 
and the tenant from ignorantly treat- 
ing with the apparent owner. Hunt 


[§ 537 


one of the persons so represented for a sum due from 
that one to the whole body represented, although de- 
fendant may be ultimately entitled to a share in the 
proceeds of such suit.7+ 
ifications and exceptions especially provided for by 
statute or the rules of equity authorizing a receiver 
to sue in the interest of ereditors,’* he stands in 
the shoes of such person or estate and can enforce 
only such rights and contracts or maintain only such 
action or defense as could be enforeed or maintained 
by such person or estate.7* 


And, subject to some qual- 


v. Wolfe, 2 Daly (N. Y.) 298. 


Cross references: 
pao ey against receiver see infra 
542. 
Receiver of corporation: 
Enforcement of: 
Liability for assets misapplied or 
withdrawn see Corporations § 
3247. 
Officers’ liabilities see Corpora- 
tions § 3246. 

Stockholders’ liabilities see Cor- 
porations §§ 3236-3245. 
Representation of corporation, stock- 
holders, or creditors generally see 

Corporations § 3232. 


70. Cox-Rushing Greer Co. v. Rich- 
ardson, (Tex. Civ. A.) 277 SW 718. 


71. Lathrop vy. Knapp, 37 Wis. 307, 
27- Wis. 21:4. 


72. -Tibbets’ vy. ‘Cohn; 116" Cale 365. 
48 P 372. And see infra text and 
notes 76-79. 


Repudiation of fraudulent and in- 
vend transactions see infra §§ 538, 


73. U. S.—Hollander vy. Heaslip, 
222 Fed. 808, 137 CCA 1; Jacobson 
v. Allen, 12 Fed. 454, 20 Blatchf. 525. 


Cal. sp ribbets Ve.Conn;, 1161Cal s6o- 
ASE Sia. 


Conn.—In re Wilcox, 70 Conn. 220, 
39 A 163; In re New Haven Wire 
Cases, 57 Conn. 352, 18 A 260, 5 DRA 
300; Greene Vie Sprague Mfg. Co., 52 
Conn. 330. 


Ga.—Fouche v. Brower, 74 Ga. 251. 


Ill.—Republic L. Ins. Co. v. Swigert, 
135 Ill.-150, 25 NE 680, 12 LRA 328; 
Shinkle v. Knoll, 99 Ill. A. 274; Weill 
v. Zacher, 92 1adhy ON 296; Young v. 
Stevenson, SPEED A420) [aff 180 Ill. 
608, 54 NE 562, 72 AmSR 236]; Chi- 
case os st Nat. Bank v. Baker, 62 Ill. 
Aj ~L54;" Burch sw SWiest. ese. Lila As 
359 Tate 134 Ill. 258, 25 NE 658]; At- 
kinson v. Foster, 27 Ill. A. 63 [aft 134 


Ill. 472, 25 NE 528]. 
; v. Sullivan, 120 Ind. 
197, 21 NE 1093, 22 NE 325; La Hol- 


lett v. Akin, 36 Ind, 1; Reel v. Bram- 
mer, 56 Ind. A. 180, 101 NE 1043. 


Kky.—Ray v. Louisville First Nat. 
Bank, ) de Koy. \3i7.7,.9 68> ISIWartiOaaeco 
Keys a. 

Md.—Colton v. Mayer, 90 Md. 711, 
45 A 874, 78 AmSR 456, 47 LRA 617. 


Minn.—Walsh y. St. Paul School 
Pena? Co., 60 Minn. 397, 62 NW 


N. J.—Caskin vy. Alamaec Hotel Co., 
98 N. J. Eq. 432, 1381 A 117; Beebe v. 
George H. Beebe Co., 64 N. J. L. 497, 
46 A 168. 


N. Y.—Pittsburg Carbon Co. v. Mc- 
Millin, 119 N. Y. 46, 23 NE 530, 7 LRA 
46; Savage Vv. Medbury, tO Ninue 32; 
Curtis v. Meavitt,, -di5s) Nee) Ye 29) eee 
Little v. Garabrant, 90 Hun 404, 35 
NYS 689 [aff 153 N. Y. 661 mem, 48 
NE 1105 mem]; Coope v. Bowles, 42 
Barb. 87, 18 AbbPr 442, 28 HowPr 10; 
Williams v. Babcock, 25 Barb. 109; 
Ironwood vy. Coffin, 39 Misc. 278, 19 
NYS 278. 


N. C.—Curtis v. McIlhenny, 58 N. 
(C7290: ‘ y 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


§§ 537-538] 
Claims due from debtor. 


or himself.74 


Representation of creditors.7° 


eould not.7® 


R. I.—Frank y.. Broadway Tire 
Dxehy Con. 42 Rk. 1.27%, 105 As 1075, 179 
erty]. 

S. C.—Fraser v. Charleston, 23 S. 
Ch Bes b 


Wis.—Weber vy. Weber, 90 Wis. 467, 
63 NW 757; McLaren y. Milwaukee 
First Nat. Bank, 76 Wis. 259, 45 NW 
223. 

B. C.—Sellick v. Hayward, 24 B.C. 
125, [1917] 2 WestWkly 8038. 


See also supra § 125.. 


[a] Action for damages based on 
frand.—The receiver of an insolvent 
insurance company cannot maintain 
an action against a bank to recover 
damages for defendant’s false and 
fraudulent representations as to the 
company’s deposits, whereby the in- 
surance commissioner was induced to 
give the company a certificate of 
solvency, authorizing it to continue in 
business, because the company itself 
was a party to the fraud and could 
not maintain the action. Ray v. 
Louisville First Nat. Bank, 111 Ky. 
377, 68 SW 762, 23 KyL 717. 


[b]- Greater amount than could 
havé been recovered by insolvent can- 
not be recovered by its receiver. Sav- 
age v.. Medbury, 19 N. Y. : 


[c] Receiver cannot enforce rights 
of creditors which the corporation, 
individual or estate, over which he 
was appointed could not 
Young v. Stevenson, ll. 608, 54 
NE 562, 72 AmSR 236; Gottlieb v. 
Miller, 154 Ill. 44, 39 NE 992; Repub- 
lic L. Ins. Co. v. Swigert, 135 Ill. 150, 
25 NE 680, 12 LRA 328. See also Cor- 
porations § 3232. 


[d] Where an assignee under a 
voluntary assignment cannot main- 
tain suits for the benefit of creditors 
which the assignor could not have 
maintained, a receiver appointed in 
the place of such assignee to execute 
the assignment has no greater rights. 
Fouche yv. Brower, 74 Ga. 251. 


[e] Rescission of contract.—(1) 
Where restoration of benefits, or of- 
fer to restore, is a condition prece- 
dent to rescission of a contract by a 
party thereto, his receiver cannot en- 
force rescission without performance 
of such condition. Ironwood _ v. 
Wickes, 93 App. Div. 164, 87 NYS 554. 
To same effect Alexander v. Jones, 
8 Mo. A. 591; Pierson v. McCurdy, 33 
Hun 520 [aff 100 N. Y. 608, 2 NE 615] 
(in both of which cases the receiver 
was held not entitled to rescission 
because restoration could not be 
made). (2) So a court of equity has 
refused, at the suit of a receiver of 
a corporation, to rescind a contract 
petween the corporation and four of 
its directors whereby the corporation 
and its creditors receive the amount 
of an assessment upon its stock, and 
enforce the collection of the amount 
again from the original subscribers 
to the stock, while the corporation 
and its creditors retain the first pay- 


enforce. 


A receiver of an insol- 
vent debtor cannot enforce a claim due from the debt- 


Under some cir- 
cumstances, and for some purposes, a recelver rep- 
resents the creditors as well as the estate over which 
he was appointed,‘® and when this is so, the rights 
of creditors should be worked out through the re- 
ceiver,’“ and he may maintain and defend actions 
in that right which ‘the corporation or estate itself 
The rule has also been laid down that 
a receiver cannot maintain an action in which the 
granting of the relief sought would place a creditor 
having an equity in a worse condition, and a creditor 
having no equity in a better condition, than they 
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occupied before the receiver’s appointment.*® 
Receiver of personal property cannot recover dam- 


ages for the destruction of a building on land.*° 


creditors ; °° 


ment. Wyman vy. Bowman, 127 Fed. 
257, 62 CCA 189. (3) But it has been 
held that the rule that one seeking 
to avoid a contract for fraud must 
offer, before suit, to restore whatever 
he has received under the contract, is 
inapplicable, as between receivers of a 
corporation, representing the stock- 
holders and creditors, and a third per- 
son, who has obtained possession of 
the corporate assets under a voidable 
contract with the directors. See Cor- 
porations § 3248 text and note 50. 


Receiver of: 

Bank see Banks and Banking § 502. 

Corporation generally see Corpora- 
tions § 3232. 

Insurance company see Insurance § 
116. 


74. State v. Sullivan, 120 Ind. 197, 
21 NE 10938, 22 NE 325 (where receiv- 
er sought to enforce against insolvent 
and his sureties an official bond exe- 
cuted by them). 


75. Partnership receivers see Part- 
nership § 936. 


76. See cases infra notes 77, 78. 


Receiver of: 

Bank see Banks and Banking §§ 502, 
819. 

Corporation generally see Corpora- 
tions § 3232. 

Insurance company see Insurance § 
116. 
77. U.S.—E., I. Dupont de Nemours 

Powder Co. vy. Jones, 200 Fed. 638. 


Conn.—In re Wilcox, 70 Conn. 220, 
SIRANTIECS: 

Ind.—Richards v. Wilson, 185 Ind. 
335, 112 NE 780; Northwestern Mut. 
L. Ins. Co. v. Kidder, 162 Ind. 382, 
70 NE 489, 66 LRA 89; Crawfordsville 
First Nat. Bank vy. Dovetail Body, 
ete., Co., 143 Ind. 534, 42 NE 924; 
Terre Haute Nat. State Bank v. Vigo 
County Nat. Bank, 141 Ind. 352, 40 
NE 799, 50 AmSR 330 (action to set 
aside mortgage); Fletcher American 
Nat. Bank v. McDermid, 75 Ind. A. 
150, 128 NE 685. 

Oh.—Cheney v. Maumee Cycle Co., 
64 Oh. St. 205, 60 NE 207. 

Eng.—Hills  v. 
Rep. 209. 

Repudiation of fraudulent and in- 
valid transactions see infra §§ 538, 
Disos 

Restriction upon right of others to 
stule see infra § 541. 


Reeves, 31 Wkly. 


78. U. S.—King v. Pomeroy, 121 
Fed. 287, 58 CCA 209; Hamor v. Tay- 
lor-Rice Engineering Co., 84 Fed. 
392. : 

Conn.—Curtis y. Lewis, 74 Conn. 
367, 50 A 878. 


Ill.—Peabody v. New England Wa- 
terworks Co., 184 Ill. 625, 56 NE 957, 
75 AmSR 195. 


Ind.—Franklin Nat. Bank v. White- 
head, 149 Ind. 560, 49 NE 592, 638 Am 
SR 302, 39 LRA 725; Welliver v. 
Coate, 65 Ind. A. 195, 114 NE 775; 


[§ 538] b. Repudiation of Fraudulent and Invalid 
Transactions—(1) In General. 
that a receiver takes only the title of the corporation 
or individual whose receiver he is®! there is a rec- 
ognized exception, particularly applicable to receiv- 
ers of insolvent corporations,*? and to receivers ap- 
pointed in supplementary proceedings®? and eredi- 
tors’ suits,** which permits a receiver, in the inter- 
ests of creditors, to disaffirm transactions of the debt- 
or in violation of law and in fraud of the rights of 
and where the statute authorizes an 
assignee of an insolvent to recover any property or 


To the general rule 


Marcovich vy. O’Brien, 63 Ind. A. 101, 
114 NE 100. 


Mo.—Alexander v. Relfe, 74 Mo. 495. 


Nebr.—Harrington v. Connor, 51 
ARE: 214, 70 NW 911. 


Y.—Pittsburg Carbon Co. v. 
MoMillin, 19) Ne WY, 465-23) Ni 53 0507 
LRA 46. 


Tex.—Mathis vy. Pridham, 
Civ. A. 58, 20 SW 1015. 


Wash.—Wilson v. Book, 13 ;Wash. 
676, 43 P 939; Cole v. Satsop R. Co., 
9 Wash. 487, 37 P 700, 43 AmSR 858. 

Wis.—Harrigan v. Gilchrist, 121 
Wis. 127, 99 NW 909. 7 

Cross references: 

Avoidance of fraudulent and invalid 
transaction: 

Generally see infra §§ 538, 539. 

Right of receiver of corporation to 

avoid invalid contracts and con- 
A gyanes see Corporations §§ 3232, 
48. 
Enforcement of liabilities of: 

Corporate directors and officers see 

Corvorations § 3246. 

Stockholders see Corporations §§ 

3236-3245. 


79. Davis v. Roach; 83 Ind. A. 320, 
148 NE 498, 


[a] Bule applied.—Receiver of in- 
solvent was not entitled to maintain 
action against defendant on theory 
that defendant had fraudulently pro- 
cured extension of,credit to insolvent, 
where there were a number of credi- 
tors of insolvent who were making 
no claim of fraud as against defend- 
ant, as to their extending credit to 
insolvent, since granting of relief 
sought would place such creditors in 
a bétter position than they occupied 
before receiver’s appointment Davis 
v. Roach, 83 Ind. A. 320, 148 NE 498, 


80. Swift v. Bowling, 293 Fed. 279. 


81. See supra §§ .125, 537. See 
also Corporations § 3232. 


82. See Corporations § 3232 notes 
67-71; § 3248. 


Enforcement of liability for mis- 
applied corporate assets see Corpora- 
tions § 3247. 

Setting aside judgments against 
corporations see Corporations § 3249. 


83. See Executions § 1056; Fraudu- 
lent Conveyances § 126. 


84. See Creditors’ Suits § 207. 


[a] In Pennsylvania it has been 
held that a receiver not appointed on 
creditor’s bill cannot avoid a sale by 
his principal in fraud of creditors. 
eet v. Hershey, 9 Pa. Dist. & Co. 


1 Tex. 


85. Shepard v. Meridian Nat. Bank, 
149 Ind. 532, 48 NE 346; Wallace v. 
Milligan, 110 Ind. 498, 11 NE hag; 
Brockhurst v. Cox, 71 N. J. Eq. Tvs, 
64 A 182 [aff 72 N. J. Hq: 950, 73 A 
1117]; Pittsburg Carbon Co. v. Me- 
Millin, 119 N. Y. 46, 23: NE 530; 7 LRA 
46. 
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equity which could be reached by creditors,*° a re- 
ceiver acting as assignee may attack conveyances 
and other transfers by insolvent for fraud as to cred- 
The particular case should fall clearly 
within the exception in order to justify the right of 
the receiver to repudiate antecedent transactions,** 
and a receiver whose right, under the statute in the 
particular case and order constituting the receiver- 
ship, is confined to the possession of the property 
and the rents and profits thereof, has no concern with 
the title to the property, and no interest in attacking 
the transfer of such title, so long as his right to 
possession is unquestioned and there is no interfer- 
“ence with him in the exercise of his power 
receiver cannot repudiate the lawful acts of the es- 
tate over which he was appointed,®® and a completed 
transaction, not ultra vires, and not infected with 
fraud so that creditors might impeach it on such 
: So it is held that 


TOMS. 6 


grounds, will bind the receiver.*? 


Avoidance of invalid and defective 
mortgages see infra § 539. 


' Right of others to sue see infra § 
541. : : 


86. See statutory provisions. See 


also Insolvency § 143. 


87. ‘Angell v. Pickard, 61 Mich. 561, 
28 NW 680; Heineman v. Hart, 55 
Mich. 64, 20 NW 792. 


{aJ] In Minnesota, 
solvency statute (Gen. L. [1881] c 
148), the words “assignment” and 
“assignee” therein were held to in- 
elude the proceedings by which the 
property of the insolvent is passed 
over to the receiver, and he may, un- 
der the provisions of the act, avoid 
“conveyances and payments made and 
securities given’ by his insolvent 
within four months of ‘his (the re- 
eceiver’s) appointment. Bliss v. Doty, 
36 Minn. 168, 30 NW 465; Weston v. 
Loyhed, 30 Minn, 221,14 NW 892. See 
Chamberlain v. O’Brien, 46 Minn. 80, 
48 NW 447 (as to right of receiver in 
insolvency, appointed under Gen. St. 
[1878] c 41 § 27, to reach assets fraud- 
ulently concealed or disposed of). 


88. In re Wilcox, etc., Co., 70 Conn. 
220, 39 A 163; Greene v. A. & W. 
Sprague Mfg. Co., 52 Conn. 330; Wel- 
liver v. Coate, 65 Ind. A, 195, 114 NE 
775. 
eee Foster v. Townshend, 68 N. Y. 
Se 
90. Caskin v. Alamac Hotel Co., 
Psa Nessie: Ld toa o te A bli Fvdery. 
Lynde, 4 N. Y. 387; Brouwer v. Har- 
beck, 8 N. Y. Super. 114 [rev on other 
grounds, 9'-N. Y.- 589, Seld.. 258]. 


under the in- 


91. Coffin v. Ransdell, 110 Ind. 417, 
11 NE 20. To same effect Alexander 
v=. Jones, 8° Mo. A. “591. 
nae Fraser v. Charleston, 23 S. C. 

93. Fraser y. Charleston, supra. 

94. Kane v. Lodor, 56 N. J. Eq. 268, 


38 A 966 (defective affidavit in case 
of chattel mortgage); Kuser  v. 
Wright, 52 N. J. Eq. 825,81 A 397 
(mortgage of real estate to secure an- 
tecedent debt taken in good faith). 


Title and rights of receiver as to 
valid mortgages generally see supra 
Si isd 


95. Munck v. Security State Bank, 
175 Minn. 47, 220 NW 400; Tvedt v. 
Mackel, 67 Minn. 24, 69 NW 475; 
Walsh v. St. Paul School’ Furniture 
Co., 60 Minn. 397, 62 NW 383; Sawyer 
v. Harrison, 43 Minn. 297, 45 NW 434; 
Albien v. Smith, 26 S. D. 551, 128 NW 
714, 24 S. D. 208, 123 NW 675. 


[a] Receiver must show, in order 
to attack a chattel mortgage good as 
a 
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s.89 The | not.?® 


between the parties, but void as to 
ereditors because not recorded, that 
he occupies a status entitling him ‘to 
assail it; and where his appointment 
is not under a statute giving him such 
right, or on a proceeding supplemen- 
tary to execution, or some analagous 
proceeding, such as a creditor’s suit, 
he cannot attack such mortgage. 
Munck y. Security State Bank, 175 
Minn. 47, 220 NW 400. 


[b] Unless creditor of mortgagor 
has acquired lien on the property 
mortgaged, or. proceeds against the 
mortgagee by a creditor’s bill, he can- 
not question the character of the 
mortgage in an action against the re- 
ceiver of the mortgagor’s property to 
recover possession of the mortgaged 
property, except to make such de- 
fenses thereto as the mortgagor might 
have made had the action been against 
him personally prior to the appoint- 
ment of the receiver. Albien v. Smith, 
24 S. D. 203, 123 NW 675, 26 S. D. 551, 
128 NW 714. : 

96. U. S—In re K-T Sandwich 
Shoppe, 34 F. (2d) 962; Shooters Is- 
land Shipyard Co. v. Standard Ship- 
building Corporation, 293 Fed. 706; 
EK. I. Dupont de Nemours Powder Co. 
v. Jones, 200 Fed. 638; Bayne v. 
Brewer Pottery Co., 90 Fed. 754. 

Conn.—Craig v. Uncas Paper Board 
Co,, 104° Conn.1559, 133) A) 673) City 
Nat. Bank v. Stoeckel, 103 Conn. 732, 
132 A.20; Curtis v. Lewis, 74 Conn. 
367, 50 A 878. 

Md.—tTyler v. O’Ferrall, 153 Md. 353, 
138 A 249, 

Mass.—Harrison v. J. J. Warren 
Co., 188 Mass. 123, 66 NE: 589. 


Minn.—Farmers’ L. & T. Co. v. Min- 


neapolis Engine, etc., Works, 35 
Minn. 5438, 29 NW 349. 
N. J.—Rapoport v. Rapoport Hx- 


press Co., 90 N. J. Eq. 519, 107 A 822; 
Fidelity Trust Co. v. Staten Island 
Clay Co., 70 N. J. Eq. 550, 67 A 1078; 
Hebberd vy. Southwestern Land, ete., 
Co., 55 No Jee iay 18,036 A122. Grae 
ham Button Co. v. Spielmann, 50 N. 
J. Eq. 120, 24 A 571 [aff 50 N. J. Ha, 
796; 27, A L033). ; 

N. Y.—Farmers’ L. & T. Co. v. 
Baker, 20 Misc. 387, 46 NYS 266: 
Brower v. Baucus, 14 NYS 462, 20 
NY CivProcimss9 . Path’ 1728 Ns AX 1630) 
mem, 28 NE 253 mem]. 

N. C.—Farmers’ Banking, ete., Co. 
vy. Tarboro Leaf Tobacco Co., 188 N. 
C. 177, 124 SE 158; Yelverton Hard- 
ware Co. v. W. A. Piland, ete., Garage 
Co. -US4 NN Csal25. 13 6She 60m: 

Oh.—Cheney v. Maumee Cycle Co., 
64 Oh. St. 205, 60 NE 207. 


Ont.—National Trust Co. v. Trusts, 


or bo ee 


[§§ 538-539 


a receiver appointed to succeed a deposed executor 
cannot repudiate his acts, unless for fraud or eollu- 
sion between the executor and a creditor;°* but for 
this purpose he will be invested with all the rights 
and equities of other creditors or legatees.°* 


[§ 539] (2) Invalid and Defective Mortgages and 
Conditional Sales. 
gage which is good as between the parties to it, not- 
withstanding defects, is good as against the receiv- 
er of the mortgagor,?* and in a suit in which the 
receiver does not represent creditors, or others than 
those over whose property he is appointed, he cannot 
attack a mortgage executed by them if they could 
But if a mortgage is fraudulent as to eredi- 
tors, or is invalid as against them or bona fide pur- 
chasers for failure to comply with requirements as 
to execution, recording, ete., it will be invalid as to 
such persons after the appointment of a receiver 
of the mortgagor’s property,®*® and the receiver of 


The general rule is that a mort- 


Ste, .-Co.7h26 Ont, jaa: 
1093, 21 OntWR 933. 
And see cases infra notes 97, 98. 
[a] Mortgage not recorded.—(1) 
An unregistered chattel mortgage on 
property retained by the mortgagor is 
invalid as against the receiver of the 


279, 3 OntWN 


| mortgagor, the question being raised 


on a petition of the mortgagor to be 
paid out of the funds, although the 
receiver did not take the legal title 
to the property in the receivership, 
because he is not a party’ to the mort- 
gage and falls within the provision 
of the statute which by express 
terms provides that unless property 
mortgaged has been delivered and 
retained by the mortgagee the mort- 
gage shall not be valid against a per- 
son other than the parties therein un- 
til it ‘has been recorded. Harrison v. 
. J. Warren Co., 183 Mass. 123, 66 
NE 589. (2) A chattel mortgage not 
recorded, as required by statute, un- 
til long after a receiver took pos- 
session is invalid as to him. In re 
Wilcox, 70 Conn. 220, 39 A 168. (8) 
A mortgage of 
has not been delivered to the recorder 
of the proper county before the ap- 
pointment of a receiver for the prop- 
erty of the mortgagor is not a valid 
lien on the property as against the 
receiver of the mortgagor corporation. 
Cheney v. Maumee Cycle Co., 64 Oh. 
St. 205, 60 NE 207. 


[b] vhattel mortgage without a 
seal, as required by statute, is invalid 
as against the mortgagor’s receiver. 
eS aes v. O’Ferrall, 153 Md. 358, 138 A 
249. 1 


[c] Under statute requiring imme- 
diate possession as a prerequisite to 
the validation of an unrecorded chat- 
tel mortgage, it is no objection to a 
suit by a receiver for an accounting of 
moneys received by defendant at a 
sale under such chattel mortgage that 
it appears on the face of the bill that 
defendant had taken possession of 
the mortgaged property before the 
appointment of the receiver, but sev- 
eral months after the mortgage was 
executed. Pryor v. Gray, 70 N. J. By. 
413, 62 A 439 [aff 72 N. J. Hq. 4386, 65 
A 1016, 74 N. J. Hq. 438, 70 A 341). 


[d] Receiver representing general 
creditors.—It is not necessary that the 
receiver Should represent a judgment 
creditor in order that he may avail 
himself of the invalidity of a mort- 
gage. The creditors of an insolvent 
corporation upon the appointment of 
a receiver are held to acquire an equi- 
table interest in the property, the re- 
ceiver being their trustee and the 
property being impounded by the court 
for the payment and discharge of 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


ie 


real property which ~ 


Pee Se 


§§ 539-541] 


an insolvent estate in a suit for the administration 
of assets in which he represents all creditors may, by 
suit or defense, avoid a mortgage which is void or 
voidable at the suit of such creditors,®? or in a suit 
to foreclose a mortgage on the property of the es- 
tate he.may answer in defense matters going to the 
invalidity of the mortgage as against the interests he 


was appointed to guard.®® 
.Conditional sales. 


their claims. Graham Button Co. v. 
Spielmann, 50 N. J. Eq. 120, 24 A 571 
fate DOSNT. Phe 196) 2 Ay 10881: 
Farmers’ L. & T. Co. v. Baker, 20 
Misc. 387, 46 NYS 266. And see gen- 
erally Corporations § 3232 notes 66- 
TAO EIS 2A. 


Ch frat S.—Cornelius Vow Cane a iG 
tures, Inc, 296 Fed. 487 [aff 296 Fed. 
490]; Bell v. New York, etc., Power 
Co., 183 Fed. 274. 


Goa: —Craig v. Uncas Paper Board 
Co., 104 Conn. 559, 133 A 673; Curtis 
v. Lewis, 74 Conn. 367, 50 A 878 


Ind.—American Trust, etc., Bank v. 
McGettigan, 152 Ind. 582, 52 NE 7938, 
71 AmSR 345; National State Bank v. 
Vigo County Nat. Bank, 141 Ind. 352, 
40 NE 799, 50 AmSR 330. 


N. J.—Smith v. Hotel Ritz.Co., 74 
N. J. Eq. 296, 77 A 1135; Brockhurst v. 
Cox, 71 N. J. Eq. 708, 64 A 182 [aff 
72 N. J. Eq. 950, 73 A 1117]; Fidelity 
Trust Co. v. Staten Island Clay Co., 
70 N. J. Eq. 550, 67 A 1078; Pryor v. 
Gray, 70 N. J. Eq. 4138, ‘62 A. 439; 
Wimpfheimer v. Perrine, 61 N. J. Eq. 
126, 50 A 356. 


N. Y.—-Stephens v. Perrine, 143 N. Y. 
476,-39 NE 11; Vail v. Hamilton, 85 
N. Y. 453 [aff 20 Hun 355]; Black v. 
Ellis, 129 App. Div. 149, 113 NYS 558 
[aff 197 N.Y. 402, 90 NE 958]; Ste- 
phens v. Meriden Britannia Co., 13 
App. Div. 268, 48 NYS 226 [aff 160 
IN Yi E857 64 NE 781, 73 AmSR 678]; 
Mumford v. Crouch, 8 App: Div. 529; 
40 NYS 878 [aff 154 .N. Y. 737, 49 NE 
1100]; Matter of Wendler Mach. Co., 
2 App. Div. 16, 37 NYS 444; Rudd v. 
Robinson, 54 Hun 339, 7 NYS 535 [rev 
on other grounds 126 N. Y. 113, 26 NE 
1046, 22 AmSR 816, 12 LRA 473]; 
Farmers’ L. & T. Co. v. Baker, 20 Misc. 
387, 46 NYS 266; Brower v. Baucus, 14 
NYS 462, 20 NYCivProc 389 [aff 128 
N. Y. 621 mem, 28 NE 253]. 


N. C.—yYelverton Hardware Co. v. 
W. A. Piland, ete., Garage Co., 184 N. 
@. 125,118) SH 601. _ 


Ont.—National Trust Co. v. Trust, 
etc., Co., 26 Ont. L. 279, 3 OntWN 1093, 
21 OntWR 933. 


See also Corporations § 3248. 


[a] Invalidity of mortgage.—A re- 
ceiver need not show that a chattel 
mortgage is fraudulent but need only 
show such facts as under the statute 
render it void'as against creditors. 
Graham Button Co. yv. Spielmann, 50 
N. J. Hq. 120, 24 A 571 [aff 50 N. J. Eq. 
796, 27 A 1033]. 


{[b] Limitation of rule.—A receiver 
eannot have a mortgage given by the 
corporation to secure bonds as col- 
lateral security canceled under aver- 
ments not that the contract was fraud- 
ulent as against prior creditors but 
that an agreement to withhold the 
mortgage from the record was fraud- 
ulent as against those who became 
ereditors on the faith that the prop- 
erty was unencumbered, such matter 
being one to be ‘determined on dis- 


Where a conditional sale is 
invalid as to creditors of the buyer for noncompli- 
ance with statutory requirements, it is also invalid 
as against the buyer’s receiver, representing the ered- 
itors;°° in such case, the receiver is entitled to pos- 
session as against the seller,! and may, in the inter- 
ests of the creditors, avoid the sale.? 
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statutes an unrecorded contract of sale is good as 
against the buyer’s receiver where there are no judg- 
ment creditors of the buyer,® but is void as against 
the receiver where there are such judgment eredi- 


[§ 540] 2. Rights Accruing to Receiver pending 
Administration.® 


A receiver may sue for a debt 


. due to him as receiver in the administration of his 


trust,® and the 


Under some 


tribution when all the creditors should 
be made parties; that the receiver 
should not advocate the cause of one 
claimant against another and if any 
one was injured in such a case it was 
subsequent creditors without notice, 


| and the receiver therefore could not 


maintain an action in which the re- 
lief, if granted, will place the creditors 
having an equity in a worse condi- 
tion, and those having no equity ina 
better condition, than they occupied 
before his appointment. American 


Trust, etc., Bank v. McGettigan, 152 
Ind. 582, 52 NE 793, 71 AmSR 345. 
98. Ryan v. Anglesea R. Co., (N. J. 


Ch.) 12 A 539; Astor v. Westchester 
Gas Light Co., 33 Hun (N. Y.) 3388. 


fa] Rule applied.—The owner of 
all the claims against an insolvent all 


-of whose assets are in his hands un- 


‘der an agreement with the receiver, 
cannot, on bill to foreclose a mort- 
gage, object to an answer by the re- 
ceiver going to the validity of the 
mortgage, or the consideration of the 
debt secured thereby, on the ground 
that he has no interest in himself to 
justify such a defense. Ryan v. An- 
glesea R.'Co.,” GN. tk, Chi) L2"A* 539: 


99. Hetherington v. Rudisill, 28 F. 
(2d) 713 (unrecorded contract); In 
re Bettman-Johnson Co., 250 Fed. 657, 
P63 (CCAMSer fue dus Smiieh COs wv. Orr, 
224 Fed. 71, 1389 CCA 517; In re Wil- 
cox, etc.,-Co.,-70 Conn. 220, 39 A 163; 
Power Mfg. Co. v. Bailey, 33 Del. 129, 
131 A 696; Duplex Printing Press Co. 
v. Clipper Pub. Co., 213 Pa. 207, 62 A 
841. To same effect Hart v. Barney, 
etc., Mfg. Co., 7 Fed. 5438. 


{a] Rule applied.—(1) The ap- 
pointment of a receiver, who took 
charge of the property of the debtor, 
including that which had been de- 
livered by a seller under a trust re- 
ceipt, which was neither verified nor 
filed as required by Gen. Code Ohio, 
§ 8568, fastens the claims of creditors 
upon it and gives the receiver control 
over it for the benefit of creditors as 
effectually as though the creditors had 
seized the same under attachment or 
levy of execution. In re Bettman- 
Johnson Co., 250 Fed. 657, 163 CCA 3. 
(2) So, where the statute provides 
that a conditional sale not made in the 
manner provided shall be held to be 
an absolute sale except as between the 
seller and buyer or their “personal 
representatives,’ such a sale is an 
absolute one as to the buyer’s cred- 
itors, and his receiver is entitled to 
the property as against the conditional 
seller. In re Wilcox, etc., Co., 70 Conn. 
220, 39 A 163. (3) And under a stat- 
ute providing that reservation of title 
in the seller to property which has 
been so affixed to realty as to become 
a part thereof and not to be severable 
wholly or in any portion without ma- 
terial injury to the freehold shall be 
void “as against any person who has 
not expressly assented to the reserva- 
tion,’. the reservation in such case is 
void as against receivers for the buyer 


cause of action for the recovery 


back of money improperly paid out by the receiver 
of a corporation, and for which he is liable to ac- 
count, is in him and not in those who may be entitled 
ultimately to the fund." 


[§ 541] 3.-Consequent Suspension of Right of 
Party Represented.® 


Following the rules above 


representing general creditors. Olson 
v. Voorhees, 292 Fed. 113. 


[b] Where the property is subject 
to levy by creditors of the vendee in 
the invalid conditional sale, the re- 
ceiver in a creditor’s suit on behalf of 
plaintiff an'd all other creditors of the 
vendee takes it as against the condi- 
tional sale vendor. Duplex Printing 
Press Co. v. Clipper Pub. Co., 213 Pa. 
207, 62 A 841. 


[c] Receiver may plead lien cred- 
itors’ right to show that the seller is 
not entitled to possession of chattels 
under a reservation of title in a con- 
ditional sales contract. Power Mfg. 
Co. v. Bailey, 33 Del. 129, 131 A 696. 


Title of buyer’s receiver under valid 
conditional sale see supra §§ 125, 154. 


1. See cases supra note 99. 


2. Olson v. Voorhees, 292 Fed. 113; 
Ts La. Smith. Co; v. Orr,.'224 -Wed, (as 
1389 CCA 517; Power Mtg. Co. v. Bai- 
ley, 33 Del. 129, 131 A 696. 


3. See supra § 125 note 17 [a]. 


4. Wood v. Cox, 92 N. J. Eq. 307, 
113 A 501; Turner, ete., Mfg. Co. v. 
Acme Mfg. Co., 91 N. J.. Eq. 347, 110 A 
123; Cumberland Trust Co. v. Ayars, 
83 N. J. Eq. 479, 91 A 813 [mod on 
other grounds 85 N. J. Eq. 177, 96 A 
44]; Smith v. Hotel Ritz Co., 74 N. 
JG: (2916, TT AALS be) Kalaionauciy. 
Reliance Steel Fdy. Co., 74 N., J. Eq. 
325, 69 A 1098. 


[a] Remedy of creditors in pending 
suits.—Where a conditional bill of 
sale is invalid as against judgment 
creditors for lack of record, but not 
against a receiver of the buyer, cred- 
itors having suits pending at appoint- 
ment of the receiver may enter judg- 
ments, and the receiver will be direct- 
ed to exercise their rights as judg- 
ment creditors. Rapoport v. Rapoport 
eSbRose Cory SON Nis Ch, rbdos oma: 


5. Cross references: | 
cree against receiver see infra § 
Distraining for rent see Landlord and 

Tenant § 1614. 

Enforcement of purchase price of 

property see supra §§ 361, 362. 


6. Hx p. Harris, 2 Ch..D..423°7> And 
see supra § 535 text and notes 58, 59. 


7. Stokes v. Hoffman House, 46 
App. Div. 120, 61 NYS 821 [aff 167 
NivY, 554, 60 NE667, 53 DRA’ 870]; 
Mills v. Ross, a) App. Div. 563, 57 
NYS 680 [aff 1468 N. Y.'673 mem, 61 
NE 1131 mem] (holding that the rem- 
edy of the parties entitled to such 
funds. is to require the receiver in 
due course to account for them; that 
if the receiver fails to compel restora- 
tion he will be charged with the sum 
improperly paid out and the parties 
entitled will then look to him per- 
sonally, and to his bond for satisfac- 
tion). 

8. Receivership of party as abating 
pending action see Abatement and Re 
vival § 226. 
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stated,? a receiver who, for the purposes of litiga- 
tion, succeeds to the rights of a party to the suit in 
which the appointment is made, alone can sue to 
enforce such rights;!° the right to reach the assets 
of an insolvent being in a receiver, it 1s to be exer- 
eised by him and not by the creditors or other per- 
sons agerieved,!! unless the receiver has refused to 
sue,!? and the court will restrain an interference 
with the receiver’s right in this respect.'*’ 
the receiver refuses to sue or is himself involved in 


9. See supra § 537. 

10. Driver v. Lanier, 66 Ark. 126, 
49 SW 816; Houts v. Sioux City Brass 
Works, 134 Iowa 484, 110 NW 166. 


{a] One whose right of action has 
passed to his receiver cannot counter- 
claim thereon in an action against him 
where the receiver has not been dis- 
charged or the creditors satisfied, al- 
though the purchaser of the assets 
from the receiver may not have ac- 
quired the particular claim. Houts v. 
Sioux City Brass Works, 134 Iowa 
484, 110 NW 166. 


Effect of appointment of receiver 
of corporation on right of action hy: 
Corporate creditors see Corporations 

§§ 3226, 3237. 

Stockholders see Corporations § 3219. 


Representation of corporate credi- 
tors by receiver in bringing actions 
see Corporations §§ 3236-3249. 

11. U. S.—wWerner v. Murphy, 
Fed, 769. 


Conn.—Links v. Connecticut River 
Banking Co., 66 Conn. 277, 33 A 1003. 
- Ind.—Richards v. Wilson, 185 Ind. 
335, 112 NE 789; Big Creek Stone Co. 
v.. Seward, 144 Ind. 205, 42 NE 464, 
43 NE 5; Crawfordsville First Nat. 
Bank v. Dovetail Body, etc., Co., 143 
Ind. 534, 42 NE 924; Terre Haute Nat. 
State Bank v. Vigo County Nat. Bank, 
141 Ind. 352, 40 NE 799, 50 AmSR 330; 
Voorhees v. Indianapolis Car, etc., Co., 
140 Ind. 220, 39 NE 738; Fletcher 
American Nat. Bank v. McDermid, 75 
Ind. A. 150, 128 NE 685. 


La.—Gas Light, etc., Co. v. Haynes, 
7 La. Ann. 114; New Orleans Gas 
Light Co. v. Bennett, 6 La. Ann. 456. 


Minn.—Merchants’ Nat. Bank v. 
Northwestern Mfg., etc., Co., 48 Minn. 
361, 51 NW 119; Minnesota Thresher 
Mfg. Co. v. Langdon, 44 Minn. 37, 46 
NW 310. 


Nebr.—Brown v. Brink, 
606, 78 NW 280. 


N. J.—Minchin v. Paterson Second 
Nat. Bank, 36 N. J. Eq. 436. 


N. Y.—Osgood v. Laytin, 3 Abb. Dec. 
418, 3 Keyes 521, 3 Transcr. A. 124, 5 
AbbPrNS 1, 37 HowPr 63; Michel v. 
Betz, 108 App. Div. 241, 95 NYS 844; 
Mills v. Ross, 39 App. Div. 563, 57 
NYS 680 [aff 168 N. Y. 673 mem, 61 NE 
1131 mem]; Passavant v. Bowdoin, 
‘60 Hun 433, 15 NYS 8 (as to a receiver 
appointed by final decree to collect an 
estate and pay a judgment out of the 
proceeds, who is clothed with title to 
the assets); Walter v. F. FE. McAlis- 
ter Co., 21 Misc. 747, 48 NYS 26, 27 
NYCivProc 33; Colorado Nat. Bank 
v. Scott, 19 AbbNCas 348. 


Oh.—Miami Exporting Co, v. G: 
13 Oh. 269. z cial 


Pa.—Cushing v. Perot, 175 Pa. 66, 
34 A 447, 52 AmSR 835, 34 LRA 737. 


Tex.—Showalter vy. Laredo Impr. 
Co., 83 Tex. 162, 18 SW 491. 


Wash.—Watterson v. Masterson, 15 
Wash. 511, 46 P 1041; ‘Wilson v. 
Book, 13 Wash. 676, 43 P 939. 


{al Fraudulent or illegal convey- 
ances.—-(1) A creditor cannot sue to 
Set aside a fraudulent conveyance by 
the debtor, where a receiver has been 


60 


57 Nebr. 
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But if 
the receiver.?* 


appointed. Werner v. Murphy, 60 Fed. 
769. (2) So it is held that, although 
the property of a corporation was il- 
legally or fraudulently transferred, a 
creditor cannot, subsequent to the ap- 
pointment of a receiver for it, take ad- 
vantage of such fact, and levy on the 
property so sold; that the receiver 
alone can maintain an action or take 
proceedings to recover it. Chapman 
v. Douglas, 5 Daly (N. Y.) 244, 15 
AbbPrNS 421. 


[b] Discovery of assets.—Under a 
statute providing for the appointment 
of a receiver for an insolvent corpo- 
ration, and authorizing him to exam- 
ine the officers and agents of the cor- 
poration with respect to its affairs and 
transactions, in order to enable him 
to ascertain and secure the property 
of the company, a creditor of such 
corporation cannot maintain a bill of 
discovery to compel the officers of 
the corporation to make a disclosure 
as to its property and transactions, 
but he must request the receiver to 
institute such disclosure proceedings. 
Smith v. Trenton Delaware Falls Co., 
4 N. J. Eq. 505. And see generally 
Corporations § 3235. 


Right of corporate creditors to en- 
force statutory liability of stockhold- 
ers see Corporations § 3237. 


12. Crawfordsville First Nat. Bank 
v. Dovetail Body, etc., Co., 143 Ind. 
534, 42 NE 924; Brown v. Brink, 57 
Nebr. 606, 78 NW 280; Brower v. Bau- 
cus, 14 NYS 462, 20 NYCivProc 389. 


[a] In absence of allegation or of- 
fer to prove such refusal (1) an ac- 
tion by one so represented cannot be 
maintained. Fisher v. Andrews, 27 
Hun (N. Y.) 176. (2) And it has been 
held that it cannot be inferred that 
the receiver has refused to sue be- 
cause he successfully opposed an ap- 
plication to the supreme court to di- 
rect him to sue or to authorize the use 
of his name in an action against the 
directors for a misapplication of its 
funds. Gifford v. Clapp, 44 App. Div, 
192, 60 NYS 856. 


13. Atty.-Gen. v. Guardian Mut. L. 
Ins. Co., 77 N. Y. 272; Rankine v. El- 
liott, 16 N. Y. 377; Matter of Schuy- 
ler’s Steam Tow-Boat Co., 64 Hun 384, 
19 NYS 665 [aff 18 NYS 90, and aff 136 
N. Y. 169, 32 NE 623, 20 LRA 391 (aff 
sub nom. Moran v. Sturges, 154 U. S. 
256, 14 SCt 1019, 38 L. ed. 981)]; Lang 
v. Lutz, 39 Misc. 3, 78 NYS 200; Walsh 
v. Seager, 1 NYSt 189. See Osgood v. 
Laytin, 3 Abb. Dec. (N. Y.) 418, 3 
Keyes 521, 3 Transcr. A. 124, 5 AbbPr 
NS 1, 37 HowPr 63 (holding that in a 
suit by the receiver of a corporation 
against a stockholder to recover divi- 
dends withdrawn where the company 
was insolvent, he may join creditors 
for the purpose of restraining them 
from prosecuting separate actions for 
the same relief); Brower vy. Baucus, 
14 NYS 462, 20, NYCivProc 389 (in- 
junction upon application of receiver 
to restrain a pending action). 


Injunction against interference with 
receiver’s possession generally see su- 
pray 187. 


14. Lafayette County v. Neely, 21 
Fed. 738; Hills v. Reeves, 31 Wkly. 
Rep. 209. 


‘a refusal on his part to sue, 


[§ 541 


the wrongs alleged as the basis of the cause of ac- 
tion, the persons aggrieved may be permitted to 
sue,'* as in the case of creditors and stockholders 
suing to recover for the wrongful acts of corporate 
officers and directors,!° the receiver being made a 
party defendant by leave of court,+® although in some 
cases even a refusal of the receiver to sue will not 
authorize suit by another, the remedy being by ap- 
peal to the court for a direction to or removal of 


Where the appointing court has 


15. Ga.—Weslosky v. Quarterman, 
123 Ga, 312, 51 SE 426. 


Tll.—Farwell v. Great Western Tel. 
Co., 161 Ill. 522, 44 NE 891. : 


N. J.—Ackerman v. Halsey, 37 N. J. 
Eq. 356 [aff 38 N. J. Eq. 501). 


N. Y.—Brinckerhoff v. Bostwick, 88 
Nw Yo 522 


Oh.—Miesse v. Loren, 8 
448, 5 OhNP 307. 


[a] No request on receiver to sue 
is necessary: (1) where he is involved 
or the bill shows what is equivalent to 
in or- 
der to support the right of such per- 
sons to maintain the action against 
the receiver and the corporation and 
others. Farwell v. Great Western Tel. 
Co., 161 It. 522, 44 NE 890; Brincker- 
hoff v. Bostwick, 88 N. Y. 52 (receiver 
of national bank who was one of the 
directors chargeable with neglect of 
duty); Monitor Furnace Co. v. Peters, 
40 Oh. St. 575 (holding that, where a 
receiver in a stockholder’s suit to wind 
up a corporation neglects to perform 
his duty in that respect a suit by a 
judgment creditor to set aside the 
fraudulent conveyance, in which the 
receiver and all parties interested are 
made parties, may be maintained and 
is substantially an application to the 
court to direct the receiver to do his 
duty). (2) And the pleading filed in 
conformity to the order on an applica- 
tion to make the receiver, who was a 
director, a party defendant, need not 
allege any demand on the receiver to 
sue. Weslosky v. Quarterman, 123 Ga. 
312, 51 SE 426. 


Generally see Corporations §§ 3219, 
226. 


OhS&CP 
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16. Weslosky v. Quarterman, 123 
Ga. 312, 51 SE 426; Farwell v. Great 
Western Tel. Co., 161 Ill. 522, 44 NE 
oN Brinckerhoff v. Bostwick, 88 N. 


[a] Receiver is necessary party.— 
Brinckerhoff vy, Bostwick, 88 N. Y. 52. 


[b] Federal statute dispensing 
with necessity of leave to sue a re- 
ceiver, appointed by a federal court, 
“in respect of any act or transaction 
of his in carrying on the business,” 
does not authorize a suit by a stock- 
holder of a corporation against its 
receiver and others, without leave of 
court, on a cause of action which ac- 
crued before the receiver was appoint- 
ed and upon which he refuses to sue. 
Swope v. Villard, 61 Fed. 417. 


[c] Sufficiency of application.— 
Where an action by stockholders of a 
bank against the directors and the 
receiver, who was one of them, for 
misconduct, is permitted by the court, 
and the petition was good against a 
general demurrer, a motion to vacate 
permission to sue was properly re- 
fused, irrespective of the question 
whether plaintiff's pleadings were 
open to objections which could be 
raised by special demurrer. Weslosky 
v. Quarterman, 123 Ga. 312, 51 SE 426. 


17. Werner v. Murphy, 60 Fed. 769; 
Links v. Connecticut River Banking 
Co., 66 Conn. 277, 338 A 1003; Gas 
Lent etc., Co. v. Haynes, 7 La. Ann. 


For later cases, developments and chauges in the law see Annotations, same title and section number, 


§§ 541-542] 


refused to permit the receiver to sue or to be made a 
party defendant to a suit to recover against officers 
on a cause of action primarily passing to the re- 
ceiver, stockholders cannot maintain such suit.?® 


[§ 542] C. Defenses against Receiver.'°® 
ant to the general rule that the mere appointment of 
a receiver does not affect rights ultimately to be de- 
takes only the right 
and interest of the original owvsier,?! or the right of 
action of the party whose interest he is appointed to 
represent,’? it follows that defenses which might 
have been made against the party over whose prop- 
erty the receiver is appointed, or whose title to sue 
and whose interests are represented by the receiver, 
may be interposed as against him.** 
of a corporation takes its assets subject to the con- 
ditions and legal disabilities with which it was tram- 
meled in the hands of the corporation and causes of 


termined,?° that the receiver 


18. Porter v. Sabin, 149 U. S. 478, 
13 SCt 1008, 37 L. ed. 815 [aff 36 
Fed. 475] (receiver in state court). To 
same effect Neun v. Blackstone, etc., 
Assoc., 149 Mo. 74, 50 SW 436. 


Right of stockholders to sue gen- 
erally see Corporations § 3219. 


19. Collateral attack on appoint- 
ment see supra §§ 101-103. 


Defenses by receiver see infra § 559. 


20. See supra § 117. 
21. See supra § 125. 
22. See supra § 537. 
Moa Ala.—Pearce v. Gamble, 72 Ala. 


Ga.—Moise v. Chapman, 24 Ga. 249; 
‘Hardwick v. Hook, 8 Ga. 354. 


Ill.—Chandler vy. Frost, 88 Ill. 559. 


Ind.—State v. Sullivan; 120 Ind. 
197, 21 NE 1093, 22 NE 325; Johnston 
v. May, 76 Ind. 293. 

La.—Reynaud v. Walton, 136 La. 


88, 66 S 549, 550f[cit Cyc]. 
Mo.—Cox v. Volkert, 86 Mo. 505. 


Okl.—Harn v. Smith, 85 Okl. 137, 
‘204 P 642, 647 [quot Cye]. 


R. I.—-Frank vy. Broadway Tire 
Beh NOG. edict, (Leonel Oman Lite alego 
{eit Cyc], 

Va.—Gold v. Paynter, 101 Va. 714, 
44 SE 920. 


Wash.—Shuey v. Holmes, 20 Wash. 
13, 54 P 540. 


And see generally supra § 126. 


fa] In action on note by receiver 
of payee all defenses are open which 
might have been made had the action 
been brought by the payee himself. 
Johnston v. May, 76 Ind. 293. 


{b] Right of sureties on the offi- 
ciai bond of an insolvent debtor to 
oppose the efforts of a receiver of such 
‘debtor to enforce the bond is not taken 
away by the appointment of the re- 
eeiver. Chandler v. Frost, 88 Ill. 559, 
21 NE 1093, 22 NE 325. 


[e] Action for rent.—Right of re- 
ceiver of a lessor to collect rent is 
subject to all the conditions of the 
contract between the lessor and the 
lessee. Cox v. Volkert, 86 Mo. 505. 


[a] Burden is on defendants in a 
suit to enforce a trust in favor of the 
party over whose estate a receiver is 
appointed to show that the right of 
action was lost by laches and by rat- 
ification of the transaction out of 
which the trust is alleged to have re- 
sulted. Pearce v. Gamble, 72 Ala. 431. 


Set-off in action by receiver see su- 
pra s L277 

24. Lawrence v. Stearns, 79 Fed. 
878 {aff 83 Fed. 7388, 28 CCA 66 (certio- 
rari den 170 U. S. 705 mem, 18 SCt 
947 mem, 42 L. ed. 1217 mem) ]; Mayer 
NG Thomas, 97 *Ga. T72,° 25 “SE 761; 
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Mts 


Pursu- 


tion itself.2¢ 


So a receiver transaction.?7 


Clinton, ete., R. Co. v. Lee, 22 La. Ann. 
287; Ex p. Baker, 67 S..C. 74, 45 SH 
143. And see generally Corporations 
§ 3232 text and note 65. 


[a] Denial of title to note.—Under 
a,statute providing that the title of 
the holder of a note cannot be in- 
quired into unless it is necessary for 
the protection of defendant or to let 
in defenses which he seeks to make in 
an action by the receiver of a bank 
for the bank’s use on a note payable 
to the cashier at the bank, a plea of 
the maker admitting that the note was 
part of the bank’s assets, but denying 
that plaintiff was the owner or holder 
of the same, was properly stricken, it 
not appearing that an inquiry into the 
ownership of the note was necessary 
to any defense interposed, or that the 
form in which suit was brought af- 
fected the maker’s rights, and no de- 
fense being set up that would be 
good against the bank and not the re- 


ceiver. Mayer v. Thomas, 97 Ga. 772, 
25 SE 761. 
{[b] imitation and laches.—(1) 


Failure to prosecute a suit by a re- 
ceiver against the directors of a cor- 
poration for ten years was held to be 
laches requiring the dismissal of the 
bill where several of the defendants 
had died, their estates settled and 
their personal representatives dis- 
charged. _Ex p. Baker, 67 S. C. 74, 45 
SE 143. (2) But where it is fairly in- 
ferable that the facts constituting 
negligence of a corporate officer were 
not disclosed by him to the directors 
until long after their occurrence, the 
lapse of more than the statutory pe- 
riod of limitation since the occur- 
rence will not be imputed to the re- 
ceiver as laches in a suit by him to 
charge the officer with losses arising 
from such negligence. Lawrence v. 
Stearns, 79 Fed. 878 [aff 83 Fed. 738, 
28 CCA 66 (certiorari den 170 U. S. 705 
mem, 18 SCt 947 mem, 42 L. ed. 1217 
mem)]. (3) In Louisiana it was held 
that a decree ordering the liquida- 
tor of an insolvent corporation to col- 
lect certain assets was an adjudica- 
tion that he discharge a duty attached 
to his office, and was not a money 
judgment as to which a plea of pre- 
scription of ten years could be inter- 
posed. Clinton, ete., R. Co. v. Lee, 22 
La. Ann. 287; Clinton, etc., R. Co. v. 
Whittaker, 22 La. Ann. 209. 


Defenses by stockholders in suit by 
receiver generally see Corporations 
§ 1721. 


Set-off of claims against corpora- 


‘tion see Corporations §§ 3306-3309. 


25. Harrington v. Connor, 51 Nebr. 
214, 70 NW 911. 


26. Harrington v. Connor, supra. 
And see generally Corporations § 3232 


text and note 67. 


receiver 
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action in the right of a corporation are subject to 
the defenses which might have been available against 
But on the other hand in his capacity as the 
representative of the creditors as well as of the cor- 
poration, a defense which might have been available 
against the corporation itself may not he against 
him,?° and a defense will not prevail which involves 
the recognition and enforcement of a contract which 
when made was a fraud on creditors, although the 
defense might have been good against the corpora- 
The mere want of specific legal au- 
thority in the receiver to enter into the particular 
transaction will not be a defense to an action to en- 
force a contractual liability aceruing to him in sueh 
Representations made by a receiv- 
er in his individual or personal character cannot he 
set up to defeat his right to recover as receiver,?® 
but a receiver cannot take advantage of his own de- 


[a] Rule applied.—In an action by 
the receiver of a bank on a note which 
came into his hands as assets, it was 
held that a defense by the maker of 
the note involving a want of consid- 
eration moving to him in that the 
note was made by him and delivered 
to another and by the latter indorsed 
and delivered to the bank and placed 
among its assets to swell their vol- 
ume and the apparent capital and re- 
sponsibility of the bank in the eyes 
of the public, who might, as deposi- 
tors or in business.transactions, he- 
come the creditors of the bank, was 
not available, and further that a pur- 
chaser of the assets in a sale by the 
took the receiver’s title in- 
cluding his exemption from such de- 
fense. Harrington v. Connor, 51 Nebr. 
214, 70 NW 911. 


Defenses by stockholders in suit by 
receiver generally see Corporations § 
721. 


Repudiation of fraudulent transac- 
tions see Corporations § 3248. 


27. U. S.—Thompson vy. Phenix 
Ins: Co., 136 U. S..287,.10 SCt, 1019, (34 
L. ed. 408. 


Colo.—Wason v. Frank, 7 Colo. A, 
541, 44 P 378. 


Ill—Hanke v. Blattner, 
394, 


N. J.—Corbin v. De la Vergne, 44 
N. J. Li. 70; 


ep Y.—Scott v. Duncombe, 49 Barb. 


[a] MTllustration.—Where an insur- 
ance company issues to a receiver a 
policy on his interest as receiver, with 
full knowledge of the capacity in 
which he acts, it is no defense to an 
action on the policy that the receiver 
had no special instructions to expend 
money in his hands for the payment 
of premiums. Thompson y. Phenix 
Ins. Co., 136 U. S. 287, 10 SCt 1019, 34 
L. ed. 408. 


[b] If receiver has loaned trust 
funds without legal authority, and 
taken a promissory note for security, 
the want of such legal authority is 
not a good defense in an action on 
the note brought by a subsequently 
appointed receiver, who holds it as 
part of the assets of the trust estate, 
Corbin v. De la Vergne, 44 N. J. L. 70. 


[c] In suit on bond to plaintiff as 
receiver defendants cannot question 
his appointment or qualification. Wa- 
son v. Frank, 7 Colo. A. 541, 44 P 378; 
peor v. Duncombe, 49 Barb. (N. Y.) 


34 Ill. A, 


28. Stokes v. Hoffman House, 46 
App. Div. 120, 61 NYS 821 [aff 167 N. 
Y. 554, 60 NE 667, 53 LRA 870]. 


fa] Thus, where a chancery re- 
ceiver paid out money without author- 
ity his right to recover it back was 


330 [53 C.J.] 


linquency to the injury of another with whom he has 
dealt by interposing such delinquency to defeat the 
right of such party to object to the availability of 
the present remedy against him by reason of the na- 
ture of the transaction out of which the asserted 
cause of action arose.2® Payment to the original 
ereditor after notice of receivership is no defense.*° 


[§ 543] D. Remedies against Receiver*!—1, Na- 
ture, Grounds, and Form—a. In General. As else- 
where stated, proceedings against receivers may be 
by intervention in the receivership proceedings or 
by obtaining leave of court to bring an independ- 
ent action against the receiver. Where a_ pur- 
chaser at a receiver’s sale sues the receiver in his 
official capacity for misrepresentation, it indicates 
an election not to charge the receiver personally.** 
On the other hand, it has been held that such misrep- 
resentations render the receiver liable only in his 
personal capacity.*4 A receiver cannot be sued in- 
dividually on a contract made by him in his official 
capacity,®® and actions against him as such are ac- 
tions against the receivership or the funds in his 
hands,?® the judgment therein being payable only 
from such funds.**7 A court of equity has jurisdic- 
tion to determine the title to a fund placed in the 
hands of its general receiver, by an order, entered in 
an action at law, to abide determination of the own- 
ership thereof in a suit in equity to be brought for 
that purpose.*® 


not affected by the fact that he had 
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Actions on liabilities accruing prior to receivership. 
An action will not ordinarily lie against an ordi- 
nary chancery or pendente lite receiver for a per- 
sonal liability of the party for whom he was ap- 
pointed receiver, created before the appointment,*? 
at least in the absence of leave to sue given by the 
court which appointed the receiver,*® although he 
may elect to assume liability on contracts existing 
at the time of his.appointment.*! On the other hand, 
actions against some receivers on liabilities aceruing 
before their appointment have been upheld,*? as 
in the case of a corporate receiver appointed after 
dissolution of the corporation*® or where the claim 
sued on is entitled to share in the assets of a corpo- 
ration in the hands of a receiver.*# 


Conditions precedent.*® In the absence of a stat- 
ute requiring a creditor, in presenting his claim to 
a receiver, to verify it by affidavit the creditor’s fail- 
ure to make such proof will not deprive him of his 
right to sue on his claim where the receiver has re- 
fused payment.*® 


Form of remedy. A person owning funds in a 
receiver’s possession may, by leave of court, sue the 
receiver in his official capacity for the recovery of 
the amount under an implied assumpsit.*7 The per- 
sonal liability of the receiver for wrongfully taking 
property not embraced in the order of appointment 
or forcibly taking property from a stranger to the 


East Tennessee, etc., R. Co., 59 Fed. | 167, 123 NW 947, 1389 AmSR 410. 


stated to a third person, in an effort| 523; State v. Bradiey, 207 Ala. 677, ; 

to sell a part of the property, that| 93 S 595; ‘Kloepher v. Osborne, 177 Patera! of leave to, sue see infra 

there was tu indebtedness due him as| Ill. A. 384; Combs v. Smith, 78 Mo. 41 

receiver. Stokes v. Hoffman House, | 32; State v. Hartman, 221 Mo. A. 215, - See supra § 190. 

46 App. Div. 120, 61 NYS 821 [aff 167] 300 SW 1054, 1060 [cit Cyc]. 42. See cases infra notes 43, 44. 

N. Y. 554, 60 NE 667, 53 LRA 870]. 37. See infra § 589. 43. Pickersgill v. Myers, 99 Pa. 
29. Etowah Min. Co. We Christo- [a] Action against receiver for 602. 

pher, 112 Ala. 554, 20 S 924. negligence of employees in the oper-| 44. Ratcliff v. Adler, 71 Ark. 269, 
_{a] Thus, in an action by a receiv-| ation of railroad is against him in his| 72 SW 896; Combs y. Smith, 78 Mo. 

SE Patan he cannot bie the plea. official, not personal, capacity, and a| 32. 2 

x0) efendants that the amount|judgment therein is payable only 1 2 

claimed involved the settlement of a [a] Appropriation of land for pub 


partnership existing between them 
and plaintiff, and that there had been 
no settlement of the partnership, up- 
on the ground that plaintiff sues as 
receiver of the chancery court and as 
such could not enter into partnership 
with defendants; that so long as 
plaintiff is the party complaining his 
official character and disabilities will 
be put out of view, the chancery court 
appointing him being competent to 
protect the receivership if by the re- 
ceiver’s misdoings the trust is in dan- 
ger. 
112 Ala. 554, 20 S 924. 


30. U.S. v. Borcherling, 185 'U. S. 
223, 22 SCt 607, 46 L. ed. 884. 


31. Personal or official liability of 
receiver see supra § 226. 


32. See supra § 147. 


Leave to sue generally see infra §§ 
545-558. 


33. Coe v. Patterson, 122 App. Div. 
76,106 NYS 659, 123 App. Div. 914, 108 
NYS 1127. 


' 34 ‘Fryar v. Hazelwood Holstein 
Farms, 97 Wash. 78, 165 P 1084. 


35. Avey v. Burnley, 167 Ky. 26, 
179 SW 1050. 


36. Texas, etc., R. Co. v. Cox, 145 
UsiS rovers wet 905,36, Lived.’ 829; 
McNulta y. Lochridge, 141 U. S. 327, 
HI SSC ole Node T96R Lasky Lots Lil 
270, 27 NE 452, 31 AmSR 362]; Smith 
v. Jones Lumber, etc., Co., 200 Fed. 
647; Hanlon y. Smith, 175 Fed. 192; 
Gray v. Grand Trunk Western R. Co., 
156 Fed. 736; Central Trust Co. v. 


Etowah: Min. Co. v. Christopher, 


from the funds in his hands, so that 
such judgment cannot be recovered 
against him after he has delivered all 
the property in his hands to the rail- 
road company and has been dis- 
charged. Stuart v. Dickinson, 290 Mo. 
516, 235 SW 446. 


38. Worrell v. Lusk, 88 W. Va. 181, 
106 SE 440. 


39. U. S.—Northern Pac. R. Co. v. 
Heflin, 83 Fed. 98, 27 CCA 460. 


fee C.—McDermott v. Crook, 20 App. 


Md.—Emory v. Faith, 113 Md. 253, 
77 A 386, AnnCas1912A 586. 


N. Y.—Decker v. Gardner, 124 N. Y. 
334, 26 NE 814, 11 LRA 480; Arnold 
v. Suffolk Bank, 27 Barb. 424, 


Tex.—Brown v. Warner, 78 Tex. 548, 
14 SW 1032, 22 AmSR 67, 11 LRA 394. 


Wash.—Flynn v. Furth, 25 Wash. 
105, 64 P 904. 


[a] 
be maintained against such a receiver 
to enforce a contractual liability in- 
curred by the party before the re- 
ceiver’s appointment. Arnold v. Suf- 
folk Bank, 27 Barb. (N. Y.) 424; 
Flynn v. Furth, 25 Wash. 105, 64 P 
904. See generally supra §§ 190-192. 


[b] 'Torts.—The rule stated in the 
text applies to actions for torts com- 
mitted before the receiver’s appoint- 
ment. Northern Pac. R. Co. v. Heflin; 
83 Fed. 93, 27 CCA 460; McDermott y. 
Crock, 20 App. (D. C.) 465; Fleischau- 
er y. Dittenhoefer, 49 N. Y. Super. 311. 


40. Fountain vy. Stickney, 145 Iowa 


Contracts.—An action cannot, 


lic use.—An action is maintainable 
against receiver of a railroad com- 
pany for a wrongful appropriation of 
plaintiff's land by the company, pre- 
vious to the appointment of the re- 
ceiver, acquired. without condemna- 
tion proceedings, the receiver having 
possession of the right of way as part 
of the assets of the corporation which 
he holds without having paid for such 
land, the claim being a subsisting 
charge against the corporation and 
its assets. Ratcliff v. Adler, 71 Ark. 
ae) ua SW 896; Combs v. Smith, 78 
0. 82. 


{b] Breach of contract.—A suit 
for the breach of a contract before 
an appointment of a receiver pendente 
lite in a suit in the federal court for 
the foreclosure of a railroad mortgage 
may be brought against the receiver 
in a state court where it appears that 
the claim was one which might have 
been allowed against the assets of the 
company, although the claim might 
have been proceeded on in the court 
which appointed the receiver, as the 
judgment of the state court could not 
be enforced against property in the 
hands of: the receiver but must still 
be presented for allowance to the fed- 
eral court which would determine 
when and how it was to be paid. 
Harding v. Nettleton, 86 Mo. 658. 


45. Seave to sue see infra § 545 
et seq. 
46. Arnold v. Penn, 11 Tex. Civ. A. 


325, 32 SW 3538. 


47. Hochberger vy. 


Ludvigh, 63 
Misc. 3138, 116 NYS 696. = 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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receivership proceedings*® may be enforced by the 
rightful owner of the property in any appropriate. 
form of action,*® such as trespass or trover to re- 
cover damages for the conversion,®°® or replevin to 
recover possession,®! and leave to sue is not a pre- 
requisite to enforcement of such personal liability.°? 


surrender of property. 
Where the property has been surrendered under the 
‘court’s order which reserves the right and power 
to determine what debts are due and should be paid 
and to bind the property for their payment,°? with- 
out discharging the receiver,>* an action against 
him in his official capacity does not abate, but may 
proceed to judgment,®® although the judgment can 
be enforced only by application to the court which 


Abatement of action; 


appointed the receiver.°® 
[§ 544] b. Injunction.°* 


48. See supra § 226. 

49. Hills v. Parker, 111 Mass. 508, 
15 AmR 63; Dewey v. Finn, 18 NY 
WklyDig 558. 

50. U. S.—Curran v. Craig, 22 Fed. 
101; In re Young, 7 Fed. 855. 

Cal.—Staples v. May, 87 Cal. 
25 P 346 

Masa {titie v. 
508, 15 AmR 638. 


Mich.—Kenney v. Ranney, 96 Mich. 
617, 55 NW 982. 


Mo.—Kirk v. Kane, 87 Mo. A. 274. 
Trespass see [38 Cyc 985]. 
Trover see [38 Cyc 1997]. 


51. Hills v. Parker, 111-Mass. 508, 
15 AmR 63; Gutsch v. Mclilhargey, 
69 Mich. 377, 37 NW 303; Farmers’ 
etc., Bank v. Scott, 19 Tex. Civ. A. 22, 
45 SW 26; Campbell v. Lepan, 19 U. 
Cr G. 2. GOnt) 73 de 


Replevin see [34 Cyc 1342]. 


178, 


Parker, 111 Mass. 


52. See infra § 547. 
53. See. supra §§ 384, 385. 
ie 54. Effect of discharge see supra 
110. 
55. Cowen v. Merriman, 17 App. 


(D. C.) 186; Reardon v. White, 38 Tex. 
Civ. A. 636, 87 SW 365; Fordyce v. 
Chancey, 2 Tex. Civ. A. 24, 21 SW 181. 


56. See infra § 590. 

57. Receiver’s remedy see supra §§ 
137, 541; and infra § 550. 

58. See supra § 163. 

59. See supra § 170. 

60. See supra § 147 et seq. 

61. Chattanooga Terminal R. Co. 
v. Felton, 69 Fed. 273; Winfield v. 
Bacon, 24 Barb. (N. Y.) 154; Van 


Rensselaer v. Hmery, 9 HowPr (N. Y.) 
135; Searle v. Choat, 25 Ch. D. 723. 


[a] Abatement of nuisance.—An 
application may be made in receiver- 
ship proceedings for an order re- 
straining a receiver from continuing 
a nuisance. Felton v. Ackerman, 61 
Fed. 225, 9 CCA 457. 


[b] In Georgia a receiver appoint- 
ed under Civ. Code (1910) §§ 2420, 
2421 is in effect an administrative of- 
ficer of the court, with limited power; 
and the restraint of such receiver 
amounts to no more than direction by 
the court to a statutory administra- 
tive officer of that court. Albright v. 
American Cent. Ins. Co., 147 Ga. 492, 
94 SE 561. 


62. U. S.—McCoy v. Marietta, etc., 
R. Co., 15 F. Cas. No. 8,730b. 
.Fla.—Ray v. Trice, 53 Fla. 864, 42S 
901. F 


Consistently with the 
rule that a receiver is the officer of the court appoint- 
ing him,°* and that he is directly under the super- 
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Or.—Goodnough v. Gatch, 387 Or. 5, 
60 P- 383. 


Eng.—Smith v. Effingham, 2 Beav. 
232, 17 EngCh 232, 48 Reprint 1169. 


[a] Rule applied.—(1) An injunc- 
tion order, made by the judge of one 
judicial circuit in a cause pending in 
his circuit, restraining and enjoining 
a receiver appointed by the judge of 
another judicial circuit in a cause 
pending within the jurisdiction of the 
latter, from applying to the judge 
whose receiver he is for a writ of res- 
titution of possession of real estate, 
or for any other remedial process af- 


fecting the property in his custody | 


as receiver, is ill-advised, irregular, 
and without authority. Ray v. Trice, 
53 Ela. 864, 42 S 901. (2) A receiver 
who has obtained authority from the 
court to sue cannot be restrained by 
injunction out of another court, or by 
being made party to a new action, and 
enjoined therein. Winfield v. Bacon, 
24 Barb. (N. Y.) 154. (38) A federal 
court will not enjoin railroad receiv- 
ers appointed by a state court from 
making illegal discriminations be- 
tween parties entitled to the road’s 
services as a carrier. McCoy v. Mari- 
etta, ete., R.Co., 15 F. Cas. No. 8,730b. 


Effect of leave to sue receiver see 
infra §§ 557, 558. 


63. Ambrose v. Brown, 42 App. (D. 
C.) 25; Alspaugh v. Adams, 80 Ga. 345, 
5 SE 496. See Caloca v. Vilaseca, 6 


Porto Rico 112 (where judicial admin-. 


istrator appointed in executory action 
was restrained from selling property 
for his own benefit and destroying 
other property belonging to trust). 


64. Leave to sue receiver’s bond 
see infra § 707. 


Rule against interference with re- 
ceiver’s possession see supra § 134 et 
seq. 


65. See supra § 118. 


66. Statutory modification of rule 
see infra § 548. 


67. U. S.—Barnette v. Wells Fargo 
Nevada Nat. Bank,'270 U. S. 4388, 46 
SGt 326, 70 L. ed. 669 [aff 298 Fed. 
689]; Barton v. Barbour, 104 U. S&S. 
126, 26 L. ed. 672; Southern Express 
Co. v. Western North Carolina R. 
Cos,.99 USS. 191,28. Le ed.1319; Davis, 
v. Gray, 16 Wall. 203, 21 L. ed. 447; 
Merryweather v. U. S., 12 F. (2a) 407; 
U. S. v. Illinois Surety Co., 238 Fed. 
840 [aff 246 U. S. 655, 38 SCt 423, 62 
L. ed. 924]; O’Dell v. H. Batterman 
Coy, 223 Hed. 292,,138 CCA 534 \[rev 
on another ground 2A Te eMeds7 305))5 
Werner v. Murphy, 60 Fed. 769; 
Naumburg v. Hyatt, 24 Fed. 898; Ken- 
nedy v. Indianapolis, etc., R. Co., 3 


Y.—Van Rensselaer v. Emery, 9| Fed. 97, 2 Flipp. 704; Hale v. Duncan, 


N. 
HowPr 135. 


TEM OS Cas. No. 5,914; Thompson vy. 
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vision and control of such court,®® and that one who 
wishes to interfere with the receiver’s possession or 
the exercise of his functions should apply to that 
court,®° the proper method of restraining a receiv- 
er when engaged in the discharge of his duties is by 
application in the receivership proceedings to the 
court whose officer he is,°+ and not by an independent 
suit and injunction therein®? although it has been 
held that the court which appointed the receiver may 
entertain a suit to restrain him.°? 


[§ 545] 2. Leave 
Rule Stated. Property in the hands of a receiver - 
being in the custody of the court,®® the broad gen- 
eral rule established by the weight of authority is 
that a receiver appointed by judicial authority can- 
not, in the absence of a statute to the contrary,*® 
be subjected to suit without leave of the court ap- 
pointing him,°* and that a right asserted against a 
receiver, to property rightfully in his hands, where 


To Sue®+—a, Necessity—(1) 


Scott, 23 -E. Cast) Nov 13)97%5, 4° Dilk 
508 (doctrine held particularly appli- 
cable in the case of receivers of rail- 
roads in the federal court). 


Ala.—Montgomery vy. Enslen, 
Ala. 654, 28 S 626; 
Co. v. Wadsworth, 115 Ala. 570, 22 & 
157; Dugger v. Collins, 69 Ala. 324 


Cal.—Murray v. Etchepare, 132 Cal: 
286, 64 P 282. 


Conn.—Links vy. Connecticut River 
Banking Co., 66 Conn. 277, 33:A 1003. 


Fla.—Ray v. Trice, 53 Fla. 864, 42 
S 901. 


Ga 35° Ga, MAY VO4, 
134 SE 623; Hancock v. Miller, 28 Ga. 
A. 387, 11i SE: 80. 


Ida.—Martin v. Atchison, 
(Hasb.) 624, 33 P 47. 


Ill.—Evans v. Illinois Surety ‘Co., 
319 Ill. 105, 149 NE 802 [rev 233. Il. 
Kneisel v. Ursus Motor Co., 
A 371 | Pati st 6y ite 3 3i6s 147 
NE 2438, 39 ALR 1]. 


Ind.—Curtis v. Mauger, 186 Ind. 118, 
114 NE 408; Harmon v. Best, 174 Ind. 
323, 91 NE 19; Malott v. State, 158 
Ind. 678, 64 NE 458; Wayne Pike Co. 
v. State, 134 Ind. 672, 34 NE 440; Keen 
Vv. Breckenridge, 96 ‘Ind. 69; Randall 
v. Wagner Glass Co., 47 Ind. A. 439, 
94 NE 739; Harmon vy. Perkins, 45 
Ind. A. 83, 88 NE 961; Peirce v. Chism, 
23 Ind. As 505, 55 NE 795, 77 AmSR 
441; Vigo Real Estate Co. v. Reese, 
21 Ind. A. 20, 51 NE 350. 


Iowa.—Manker v. Phcenix Loan As- 


126 
Southern Granite 


2 Ida. 


soc., 96 NW 982. 
Me.—Chalmers vy. Littlefield, 103 
Me. 271, 69 A 100. : 
Mich.—Prather Engineering Co. 


v. Detroit, etc., R. Co., 152 Mich. 582, 
116 NW 376; Peo. v. Brooks, 40 Mich: 
333, 29 AmR 534. 


Minn.—Schmidt v. Gayner, 59 Minn. 
333, 61 NW 3338, 62 NW 265. 


Mo.—Smith v. St. Louis, ete., R. Co., 
151 Mo. 391, 52 SW 3:78, 48 LRA 3683 
Neun v. Blackstone Bldg., ete., Assoc., 
149 Mo, 74, 50 SW 436; Haag Vv. Ward, 
rs Anh A. 186; Kirk v. Kane, 87 Mo. 

4, 


Nebr.—Flentham  v. 
Nebr. 640, 683 NW 924. 


N. J.—Schuster v. 
dens, 102 N. J. Ch. 


Steward, 45 
Ventnor Gar-~ 
357, 140 A 783. 


N.. Y.—In re Christian Jensen Co.,. 
128 Ng Y.9 550; 28’ NE 6655 seéonty: 
Square Deal Poultry Corp., 218 App. 
Div. 746, 218 NYS 131; DeGroost v. 
Jay, 30 Barb. 483; Fallon v. Egberts 
Woolen Mill Co., 31 Misc. 523, 64 NYS 
466 [aff 56 App. Div. 585, 67 NYS 
347]; In re New York Municipal -R. 
Corp., 179 NYS 238 [aff 228 N. Y. 561, 
127 NE 917]; James v. James Cement 


\ 


. 
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the right to sue in an independent action is not given 
by statute, must be worked out, either in the action 
in which the receiver was appointed, or in an inde- 
pendent action brought only upon leave of the court 
by which the appointment was made 
the chancery rules a receiver could not defend ac- 
tions except by authority of the appointing court.°° 
The rule requiring leave to sue a receiver’? is not 
affected by the constitutional right of citizens to 


Co., 8 NYSt 490; 
14 ‘AbbPr 166. 


N. C.—Black vy. Consolidated R., 
etc., Co., 158 N. C. 468, 74 SE 468. 


Oh.—Osborne v. C. D. & M. R. Co., 
9 OhNPNS 561. 


Pa.—Carbondale School District v. 
Hourigan, 267 Pa. 154, 110 A173; Hill 
v. Baltimore, ete., R. Co., 7 Pa. Dist. 
473; Melaney v. Atkins, 4 Pa. Dist. 
644; George v. Gans, 43 Pa. Co. 27, 
29 {quot Cyc]; Anderson v. Buffalo, 
Sten Ra CO te a, Co, 402. (dictum); 
Wray v. Hazlett, 6 Phila. 155. 

Philippine.—Riva v. Molina Salva- 
dor, 32 Philippine 277. 

Tenn.—Jones v. Moore, 106 Tenn. 
188, 61 SW’ 81. 


Tex.—Commonwealth Bonding, etc., 
Ins. Co. v. Bowles, (Civ. A.) 192 SW 
611 [rev on other grounds (Commn. 
A.) 245 SW 74]; Andrews v. Jeter, 
(Civ. A.) 171 SW 8388; Andrews v. 
King, (Civ. A.) 170 SW 862; Galves- 
ton, etc., R. Co. v. Pennefather, 59 
Tex. Civ. A. 636, 126 SW 948. 


Va.—Reed v. Axtell, 84 Va. 231, 4 
ae 587; Melendy vy. Barbour, 78 Va. 

Wash.—Brown 
497, 20 P 785. 


W. Va.-—Jones v. Browse, 32 W. Va. 
444, 9 SE 873. 

Wyo.—Neiderjohn v. Thompson, 38 
Wyo. 28, 264 P 699. 


Eng.—Evelyn v. Lewis, 3 Hare 472, 
25 EngCh 472, 67 Reprint 467; Searle 
Vac hoatwego (Ch. i 17.235 9 Angel save 
Smith, 9 Ves. Jr. 335, 32 Reprint 632. 


B. C.—Stephens y. Royal Trust Co., 
Zoe bie Cit. 


Fersk S.—Morash v. Wade, 40 N. S. 
Ont.—Watson  v. 
Corp. 28 OntWN 450. 


{a] Object of rule (1) is to pro- 
tect estates in the hands of receivers 
from unnecessary and expensive liti- 
gations, to preserve it for the equal 
benefit of those equally interested in 
its distribution (James v. James Ce- 
ment Co., 8 NYSt 490), (2) and to 
keep the trust property at all times 
within the control of the court, which 
could not be done if the receiver might 
be sued without its leave, or perhaps 
without its knowledge, in any other 
court or jurisdiction (Manker vy. Phe- 
nix Loan Assoc., (Iowa) 96 NW 982). 


{b] Bule applied to actions: (1) 
Nof involving actual interference with 
receiver’s possession. Barton v. Bar- 
bour, 104 U. S. 126, 26 L. ed. 672; 
Thompson v. Scott, 23 F. Cas. No. 13,- 
975, 4 Dill. 508; Martin v. Atchison, 
2 Ida. (Hasb.) 624, 33 P 47. (2) For 
damages -generally. Barton v. Bar- 
bour, 104 U. S. 126, 26 L. ed. 672 (ac- 
tion for personal injuries); Kennedy 
v. Indianapolis, ete., R. Co., 3 Fed. 97, 
2 Flipp. 704 (action for damages for 
injuries inflicted in operating rail- 
road); Montgomery v. Enslen, 126 
Ala. 654, 28 S 626; Fried v. Sullivan, 
27 Ga. A. 326, 108 SE 127 (action for 
personal injuries); Palys v. Jewett, 
32 N. J. Eq. 302; Reed v. Axtell, 84 
Va. 231, 4 SE 587; Melendy v. Bar- 
your, 78 Va. 544. (3) For injury in- 


Taylor v. Baldwin, 


vo Rauch.4 Wash. 


Imperial Steel 
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-amount ‘title.*” 


+68 


: and under 


flicted before appointment of receiver. 
Smith v. St, Louis; ete, R. Coz. 151 
Mo. 391, 52 SW 378, 48 LRA 368; St. 
Louis, etc., R. Co. v. Knowles, (Tex. 
Civ. A.) 180 SW 1146; San Antonio, 
otes UR. Con we (Vivian, (Tex (Cliv.o7a.) 
TSONSIW Obesity St. Lots, ctcre RK. co. 
v. Dawson, (Tex. Civ. A.) 174 SW 850. 
(4) For breach of contract. Han- 
cock v. Miller, 28 Ga. A. 387, 111 SE 
80. (5) For money or property in re- 
ceiver’s hands. Barnette v. Wells 
Fargo Nevada Nat. Bank, 270 U. S. 
438, 46 SCt 326, 70 L. ed. 669 [aff 298 


Fed. 689]; De Graffenreid v. Bruns- 
wick, etc., R. Co., 57 Ga, 22; Morrill 
v. Noyes, 56 Me. 458, 96 AmD 486; 
Schmidt v. Gayner, 59 Minn. 303, 61 


NW 3338, 62 NW 265; Luby v. Schulen- 
berg, 13 Mo. A. 595; In re Christian 
Jensen Co., 128 N. Y. 550, 28 NE 665; 
Fallon v. Egberts Woolen Mills Co., 
56 App. Div. 585, 67 NYS 347 [aff 
81 Misc. 523, 64 NYS 466]; Case v. 
Duffy, 86 NYS 778; Olds v. Tucker, 
25 VOnMUSt po Sls GANRelUnVas  Siatelin nD 
Ves. Jr. 335, 32 Reprint 632 (eject- 
ment): See Jones v. Moore, 106 Tenn. 
188, 61 SW 81 (where replevin is 
brought against a receiver without 
leave, and the property is taken from 
his possession, judgment of dismissal 
and for the value of the property 
should be awarded); Brien v. Paul, 
8 Tenn. Ch. 357 (where a receiver 
appointed by the supreme court dies, 
a purchaser from one of the litigants 
pending the litigation will not be al- 
lowed to interfere with ‘the posses- 
sion of a new receiver by an inde- 
pendent suit, without leave of the 
court first obtained by permission pro 
interesse suo). (6) To foreclose mort- 
gage. Slade v. Massachusetts Coal, 
etc., Co., 188 Fed. 369. (7) To dis- 
turb receiver’s possession or to charge 
him for acts done in performance of 
his duties. Davis v. Gray, 16 Wall. 
(U. S.) 208, 21 L. ed. 447. (8) To in- 
terfere with his conduct in pursuance 
of the directions of the court ap- 
pointing him. Jones vy. Crosby, 70 Ga. 
726 (holding that a suit to enjoin a 
sale by a receiver under the direction 
of the court appointing him, brought 
without leave of such court, is prop- 
erly dismissed); Mallot v. State, 158 
Ind. 678, 64 NE 458 (mandamus re- 
fused). 


[c] Enforcement of judgment; 
writ of possession.— Where a mortga- 
gee of leaseholds has obtained the ap- 
pointment by the Court of a receiver, 
the lessor who by leave of the Court 
brings an action for recovery of the 
land against the lessee, and recovers 
judgment, cannot proceed to enforce 
the judgment as against the receiver 
in possession by writ of possession 
without the leave of the Court. Mor- 
ris Vv. Baker; 73. J. Ch. 143. 


[d] Action against tenant of re- 
ceiver.—The rule is applied where the 
action is brought against the tenant 
of the receiver. Baker vy. Carraway, 
133 Ala. 502, 31 S 983 (ejectment); 
Coleman v. Glanville, 18 Grant Ch. 
(Ont.) 42 (where it was held that a 
widow entitled to dower was not at 
liberty, without leave of court, to pro- 
ceed with an action therefor against 
a oe of the receiver of the prop- 
erty). F 


[§§ 545-546 


sue in federal courts in certain cases’! or by the 
fact that the adverse action is brought upon a par- 


The rule is applicable to suits in 


state courts against receivers appointed by federal 
courts,7? as well as to suits in federal courts against 
receivers appointed in state courts.’* 

[§ 546] (2) Extent, Qualification, and Repudia- 
tion of Rule—(a) In General. 
leave to sue a receiver’? does not apply where the 


The rule requiring 


[e] 
against 
consent. 


Court may protect receiver 
actions brought without its 
In re City Equitable F. Ins. 
Co., 120 Mise. 245, 198 NYS 869. 
[f] Action held not one against 
receiver within rule requiring leave to 
sue. Farnsworth v. Western Union 
Tel. Co., 3 Silv. Sup. 30, 6 NYS 735. 


Cross references: 
eh ar tae against receiver see infra 
Foreign receivership see infra § 640. 
Pleading leave to sue see infra § 576. 
Suit by party representing receiver 
see supra § 541. 


68. See supra § 147. 


69. Kan.—Patrick v. Eells, 30 Kan. 
GS'0, > 2 ail 6. 


Mo.—Miller v. International F. As- 
sur. Co., (A.) 196 SW 452; Miller v. 
Condnental Assur. Co., (A.) 196 SW 
448. 


Oh.—Ohio, etc., R. Co. v. Indianapo- 
lis, ete., R. Co., 3 Oh. Dec. (Reprint) 
458, 5 AmLRegNS 733. 


S. C.—Gadsden v. Whaley, 14 S. C. 
10. 


Tenn.-—Conley v. Deere, 11 Lea 274. 


Va.—Reynolds v. Pettyjohn, 79 Va. 
327; Davis v. Snead, 33 “Gratt. (74 
Va.) 705. 


Eng.—Swaby v. Dickon, 5 Sim. 629, 
9 EngCh 629, 58 Reprint 475; Bris- 
towe v. Needham, 2 Phil. 190, 22 Eng 
Ch 190, 41 Reprint 914; Anonymous, 
6 Ves, Jr. 287, 31 Reprint 1055 (where 
there was a reference to the master 
whether it was for the benefit of the 
parties that the receiver should be at 
liberty to defend an ejectment); Con- 
gers v. Crosbie, 6 Ir. Eq. 657. 


79. See supra text and note 67. 


ees Reed v. Axtell, 84 Va. 231, 4 SE 


72. Coleman v. Glanville, 18 Grant 
Ch. (Ont.) 42. 


73. Central Trust Co. v. Wheeling, 
éte,,. JR. ‘Co; 189 sed’ 2s ove vwe 
Louisville, ete., R. Co., 178 Fed. 507; 
Standard Oil Co. v. Sugar Products 
Co., 160 La. 763, 107 S 566; Godchaux 
Vv. Lexas, ietc. RCo... "V5 1) ta.89b 6.92 
S 398; Krout v. Philadelphia, etc., R. 
Co., 16 Pa. Dist. 479; International, 
etc., R. Co. v. Dawson, (Tex. Civ. A.) 
193 SW 1145;, St. Louis, etc., R. Co. 
v. Knowles, (Tex. Civ. A.) 180 SW 
1146; San Antonio, etc., R. Co. v. 
Vivian, (Tex. Civ. A.) 180 SW 952; 
St. Louis, etc., R. Co. v. Dawson, (Tex. 
Civ.. A.) L174 “Siw. 8505 » Morse, cy. 
Tackaberry, 63 ‘Tex. Civ. A. 487, 134 
SW 2738. 


74. Merryweather v. U. S., 12 F. 
(2a) 407; Pacific Coast. Pipe Co. v: 
Conrad City Water Co., 237 Fed. 673 
[aff 245 Fed. 846, 158 CCA 186]; Ross 
v. Heckman, 84 Fed. 6; Rejall v. 
Greenhood, 60 Fed. 784. 


[a] Reasons are stronger for not 
allowing a suit against a receiver ap- 
pointed by a state court to be main- 
tained in the federal courts in opposi- 
tion to the orders and without leave 
of the state court. Porter v. Sabin, 
ue U. 8.9473; 13) SCt L008, 73 Lis ieds 


75. 


See supra § 545. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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- property involved is not in the actual or construc- 
tive possession of the receiver.7® It has also been 
held that the rule is superseded by a statute in con- 
flict therewith, creating a right of action and defi- 
nitely naming the court in which it shall be 


brought;** and where judgment is recovered against, 


a corporation in the hands of a receiver in the court 
designated by statute, it ean be enforced against 
the property of the corporation in custody of the 
court which appointed the receiver only by interven- 
tion in that court, and by its order.** Moreover, it 
is only when the court has jurisdiction to appoint a 
receiver that it will do so, and thus, by itself taking 
possession of property, compel parties to resort to it 
for leave to prosecute actions to recover the prop- 
erty.“® So, it seems, the rule is inapplicable where 
the suit is not in fact against the receiver, although 
he is made a party defendant.*° 


Cross bill or counterclaim. Where a receiver is 
made a party to an action by leave of court, it has 
been held that he is in the same position as any 
other litigant, and that the other parties to the ac- 
tion entitled to affirmative relief have a right to 
seek it by filing cross bills against him, without first 
obtaining leave of court.s+ So it has been held 
that in an action by a receiver, defendant may, with- 
out leave of court, file an appropriate counterclaim.®? 
On the other hand, it has been held that in an action 
by a receiver, defendant cannot, without leave of 
court, file an answer which is in effect a cross action 


76. Coy v. Title Guarantee & 
Trust Co., .257 Fed. 571; -Kidder: v. 
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1036 (court may determine the ulti- 
mate rights of all the parties and thus 
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against the receiver.*® 


Receivers not appointed by court. Statutory re- 
celvers appointed by governmental departments or 
officers other than judicial do not come within the 
rule requiring leave to sue unless otherwise provid- 
ed by statute.’+ 


[§ 547] (b) Action To Enforce Personal Liabil- 
ity. Where the acts or omissions of the receiver 
are outside the due administration of the trust and 
unauthorized by the court appointing him, or are 
otherwise such as to render him personally liable,*® 
he may be sued to enforce such liability without leave 
of court..® Pursuant to this rule no leave is re- 
quired to sue a receiver on a demand arising from his 
taking possession of property not embraced in the 
receivership,®? and it has been held that this rule 
applies even though the receiver acts under order of 
court, such order being beyond its jurisdiction.*® 
On the other hand, it has been held that if a receiver: 
takes property under an order of the court and not 
in the possession of one claiming it, the court will 
restrain the prosecution of an action by such person 
against the receiver for conversion brought with- 
out leave.*® 

[§ 548] (c) Statutory Modification of Rule.°° 
The rule requiring leave to sue a receiver’! has been 
changed by some state statutes authorizing receivers 
to be sued without leave of court in respect to any 
act or transaction of his in carrying on the busi- 


Mich.—Kenney v. Ranney, 96 Mich. 
617, 55 NW 982. 


Beavers, 33 Wash. 635, 74 P 819. 
77. U.S. v. Illinois Surety Co., 238 


Fed. 840 [aff 246 U. S. 655, 38 SCt 
423, 62 L. ed. 924]; Macdonald vy. 
Actna Indemn. Co., 93 Conn. 165, 105 
A 470. ! 

fa] Illustration.—Act Aug. 13, 
£8942" GEZSOE(2S UL S.4St..at! ie, 811 
[Comp. St. (19138) § 6923]), author- 


izing action in the name of the United 
States on the bond of a public con- 
tractor for the benefit of persons sup- 
plying him with labor and materials, 
by providing that it shall be brought 
in the district court of the United 
States in the district. in which the 
contract was to be performed, and not 
elsewhere, displaces, pro tanto, where 
the surety is in the hands of a re- 
ceiver, the general rule that a réceiv- 
er cannot be sued, on a cause of action 
against the corporation, without con- 
sent of the court which appointed him. 
U. S. v. Illinois Surety Co., 238 Fed. 
840 [aff 246 U. S. 655, 38 SCt 423, 62 
L. ed., 924]; Macdonald v. A8tna In- 
demn. Co., 93 Conn. 165, 105 A 470. 

Express statutory modification of 
rule requiring leave to sue see infra 
§ 548. 

78. Macdonald v. Atna Indemn. 
Co., 98 Conn. 165, 105. A 470. 


79. Gilbert v. Block, 51 Ill. A. 516. 
80n2 Chatham Bank, 4 éte.,; Co. Vv. 
Ocilla Southern R. Co., 153 Ga. 3%, 


PTS Eo On, PELALD | Vre Abbeville Inv., 
etc., Co., 108 Ga. 168, 33 SE 998. 


[a] Rule applied.—Where a suit 
for the appointment of a receiver for 
a railroad was collusive and _ for 
the purpose of preventing foreclosure 
suits, a trustee under mortgages could 
sue for foreclosure and the appoint- 
ment of receivers under the mortgage 
without any order permitting the 
prosecution of the suit. Chatham 
Bank, etc., Co. v. Ocilla Southern R. 
CO. 1635Gal 3711 SHN570: 


81. Venner v. Denver Union Water 
Co., 40 Colo. 212, 90 P 623, 122 AmSR 


put an end to litigation as between 


them over questions properly in- 
volved). 
Curtis v. Chicago, etc., R. Co., 


82. 
68 Ind. A. 370, 119 NE 723. 


Effect of statute dispensing with 
requirement of leave to sue see in- 
fra § 548. 


shes Kortjohn vy. Seimers, 29 Mo. A. 
Ch 

84 Denton v. Baker, 79 Fed. 189, 
24 CCA 476; Links v. Connecticut 


River Banking Co., 66 Conn. 277, 33 A 
1003; Citizens’ Bank v. Parson, 98 
Mich. 173, 57 NW 121; Alleman _ v. 
Sayre, 79 W. Va. 763, 91 SE 805, LRA 
1917D 1002. 


85. See supra § 226. 


86. Ill—Hetzel v. Fadner, 162 III. 
A. 639. 


Mass.—Hills v. Parker, 
508, 15 AmR 63 


Miss.—Buckley v. George, 71 Miss. 
580, 15 S 46. 


Mo.—Kirk v. Kane, 87 Mo. A. 274. 


N. Y.—Kain v. Smith, 80 N. Y. 458 
[rev 11 Hun 552]; Fallon v. Egberts 
Woolen Mills Co., 56 App. Div. 585, 67 
NYS 347; Matter of Platt, 41 N. Y. 
Super. 513; Manning v. Monaghan, 23 
N. Y. Super. 231 [rev on other grounds 
28 N. Y. 585] (action for damages 
against receiver and the party on 
whose motion he was appointed, for 
sale of property contrary to receiver’s 
duty). 


Vt.—In re Dawley, 99 Vt. 306, 131 
A 847; Roxbury v. Central Vermont 


111 Mass. 


RoCo., 60) Vt. 121, 14 A 925° Lyman’ v. 
Central Vermont R. Co., 59 Vt. 167, 
10 A 346. 

87. 


U. S.—Curran v. Craig, 22 Fed. 
101; In re Young, 7 Fed. 855. 

Ala.—Brooke v. Kettler, 166 Ala. 76, 
51S 940. 


Mass.—Hills v. Parker, 111 Mass. 
508, 15 AmR 63 (replevin). 


Miss.—Buckley v. George, 71 Miss. 
580, 15 S 46. 


Mo.—Kirk vy. Kane, 87 Mo. A. 274. 


N. Y.—Fallon v. Egberts Woolen 
Mills Co., 56 App. Div. 585, 67 NYS 
347 [aff 31 Misc. 5238, 64 NYS 466]. 


= Ont .—Campbell v. Lepan, 19 U. C. C. 


And see Morrill v. Noyes, 56 Me, 
458, 463, 96 AmD 486 (holding that 
claimant of property cannot sue re- 
ceiver without leave, ‘if the property 
is a part of the subject matter in con- ° 
troversy’’). 


[a] Action against receiver of 
mortgaged property for taking and 
selling property not covered by the 
mortgage may be brought without 
leave. Kenney v. Ranney, 96 Mich. 
617, 55 NW 982. 


[b] Receiver cannot forcibly take 
property from stranger to the record 
(see supra § 142), and if he does so 
the order of the court appointing him 
is no protection and such stranger 
may pursue the usual common-law 
remedies to enforce his rights and is 
not guilty of contempt in so doing. 
Kirk v. Kane, 87 Mo. A. 274; Brein v. 
Light, 36 Misc. 112,772), NYS= 1087: 
Dewey v. Finn, 18 NYWklyDig 558; 
Campbell v.., Léepan,) .19" U.. C6. Cy RP. 
(Ont.) 31. 


88. Hetzel v. Fadner, 162 Ill. A. 
639; Kroner v. Reilly, 49 App. Div. 41, 
63 NYS 527. 


{a]. If receiver acts under order 
which is coram non judice, an action 
against him individually without 
leave is not a contempt. Kroner v. 
Reilly, 49 App. Div. 41, 68 NYS 527. 

89. presi Seth v. Enslen, 126 Ala. 
654, 28 S 626. 

90. Effect on: 

Enforcement of judgment recovered 

see infra § 590. 

Jurisdiction of action permitted see 

infra § 558. 


91. See supra § 545, 
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ness connected with the property intrusted to him,°? 
and by act of congress to the same effect so far as 
concerns receivers appointed by federal courts.°® 
Such provisions have been liberally construed.°* 
They do not, however, authorize the bringing of all 
actions without limitation, but only such as are of 
as to others leave of court 


the class mentioned; 


92. See statutory provisions. 


93. 'USCA tit 28 §§ 124, 125 (under 
which it is provided that every re- 
ceiver or manager of any property 
appointed by any court of the United 
States may be sued in respect of any 
act or transaction of his in carrying 
on the business connected with such 
property, without the previous leave 
of the court in which such receiver or 
manager was appointed, but that such 
suit shall be subject to the general 
equity jurisdiction of the court in 
which such receiver or manager was 
appointed, so far as the same shall 
-be necessary to the ends of justice). 


[a] Scope of act.—(1) The act of 
congress was intended to place such 
receivers of railroad companies upon 
the,same plane with the railroad com- 
panies, as respects their liability to 
be sued for acts done while operating 
railroads. Eddy v. Lafayette, 163 U. 
S. 456, 16 SCt 1082, 41 L. ed. 225 [aff 
49 Fed. 807, 1 CCA 441]; McNulta v. 
Lochridge, 141 U. S. 327, 12 SCt 11, 35 
L. ed. 796 [aff 137 Ill. 270, 27 NE 452, 
31 AmSR 362]; Bugg v. Lang, 35 Ga. 
A. 704, 134 SE 623; Lamb v. Whitman, 
17 Ga. A. 687, 87 SH 1095. (2) The 
right to sue receiver without first 
securing court’s consent is not limited 
to cases arising from conduct of re- 
ceiver or his agents. McNulta v. 
Lochridge, 141-U. S. 327, 12 SCt 11, 35 
L. ed. 796; Hall v. Wilson, 35 F. (2d) 
189... (3) “his act abrogated the rule 
that a receiver could not be sued 
without leave of the court appointing 
him, and gave the citizen the uncon- 
ditional right to bring his action in 
the local courts and to have the jus- 
tice and amount of his demand deter- 
mined by the verdict of a jury.” Ja- 
cobs v. Central Vermont R. Co., 132 
Mise. 144, 147, 228 NYS 705 [aff 225 
App. Div. 145, 231 NYS 630 (rev on 
One grounds 250'N. Y. 233, 165 NYS 

5) 1]. 


[b]. Application to existing causes 
of action.—The federal statute was 
held applicable to causes of action, 
then existing, and to pending receiv- 
erships; and the proviso in section 6 
that “this act shall not affect the 
jurisdiction over or disposition of” 
any pending suit was held merely in- 
tended to limit the effect of the re- 
pealing clause contained in that sec- 
tion, |. Texas,.etc., R. Co.’ 'v.. Cox, 145] 
U.S. 593,12. SCt 905, 36 L,'ed/'329. 


94. Hall v. Wilson, 35.F. (2d) 189;) 
Smith v. Jones Lumber, etc., Co., 200 
Fed. 647. 


95. U. S.—Minot v. Mastin, 95 Fed. 
734, 37 CCA 234:: Comer v. Felton, 61 
Fed. 731, 10 CCA 28. 


Ga.—Glover v. Thayer, 101 Ga. 
‘29 SH 36; Buge v. Lang, 
704, 134 SE 623. 


Pa.—Krout v. Philadelphia, etc., R. 
iCOmmlonea, Dist. 40,95 3 
. Tex.—Morse v. Tackaberry, 63 Tex. 
Civ. A. 487, 134 SW 273. } } 
Wash.—Bennett v. Northern 
R. Co.,.17 Wash. 534, 50 P 496. 


And see cases infra this note. 


{a] Examples of actions not re- 
quiring leave.—(1) By agent of. in- 
surance company for breaeh of agen-, 
ey contract: Hall v. Wilson, -35 F. 
(2d) i89 (holding further ‘that the 
right to'sue was not precluded by fact 
that appointing court had taken steps 
Rg a Seay NE 


824, 
3p) Gade. 


Pac. 


For later cases, developments anid cilanges in the law see Annotations, ‘same title and section number, ny 


RECEIVERS 


to preserve the property, and had 
forbidden suits by agents). (2) By 
assignee of a claim for wages against 
receiver. Trumbull v. Makeever, g 
Colo. A. 350, 48 P 825. (3) Against re- 
ceiver of carrier for statutory pen- 
alty for failure to adjust and pay a 
claim for loss of, or damage to, 
freight within the time prescribed, 
Huguelet v. Warfield, 84 S._C. 87, 65 
SE 985. (4) Against railroad receiver 
for statutory penalty for allowing 
Johnson grass to go to seed on the 
right of way. International, etc., R. 
Co. v. Dawson, (Tex. Civ. A.).236 SW 
816 [setting aside former judgment 
(Civ. A.) 193 SW 1145 in conformity 
with answers to cert. questions 111 
Tex. 247, 232 SW 279, 15 ALR 1367]. 
(5) Tort for damages in operation of 
property. Gableman v. Peoria, etc., 
tO Orme Wis. Sie Os mei was Ci ly iin ae 
L. ed. 220 (personal injuries); Eddy 
v. Lafayette, 163 U. S. 456, 16 SCt 
1082, 41 L. ed. 225 [aff 49 Fed. 807, 1 
CCA 441]; Texas, etc., R. Co. v. John- 
son, 151 'U. S. 81, 14 SCt 250, 38 L. 
ed. 81 (personal injuries); Nashville 
R., ete., Co, v. Bunn, 168 Fed. 862, 94 
CCA 274 (personal injuries); In re 
Seaboard Air Line R. Co., 166 Fed. 
376; Jones v. The St. Nicholas, 49 
Fed. 671 (marine tort); 
Kreis, 140 Ga. 52, 78 SE 465 (damages 
for destroying easement of way which 
railroad company contracted to give 
landowner); Malott v. Hawkins, 159 
Ind. 127, 68 NE 308 (for negligent kill- 
ing in, operating railroad); Malott v. 
Shimer, 153 Ind. 35, 54 NE 101, 74 
AmSR 278 (for negligent killing in 
operating railroad); Fullerton = v. 
Fordyce, 121 Mo. 1, 25 SW 587, 42 
AmSR 516 (personal injuries); Haw- 
kins v. St. Louis, etce., R. Co., (Mo. 
A.) 202 SW 1060 (negligent killing of 
livestock by railroad train); Robin- 
son v. Mills, 25 Mont. 391, 65 P 114 
(failure of receiver of a water com- 
pany to put a street in a safe condi- 
tion, although it was excavated and 
defectively filled by the company be- 
fore his appointment); Meyer v. Har- 
ris, 61 N. J. L. 83, 38 A 690 (injuries 
caused by the maintenance by the re- 
ceiver of a railroad of a structure 
which operates as a _ nuisance); 
Schonberg v. Cowen, 7 OhS&CP 522, 
7 OHNP 152; Lancaster v. Archbell, 
(Tex. Civ. A.) 236 SW 104 (damages 
from construction of pond as reser- 
voir to be used in railroad shops); 
St. Louis, etc., R. Co. v. Dawson, (Tex. 
Ciy. A.) 174 SW 850 (negligent kill- 
ing of cattle by railroad); Fordyce v. 


‘Withers, 1 Tex. Civ. A. 540, 20 SW 


766 (personal injuries). (6) A fed- 
eral railroad receiver may be made a 
party defendant, without leave of the 
appointing court, to a proceeding by 
the Railroad Commission to compel 
him and other railroad companies to 


unite in providing and maintaining a 


union station. Railroad Comm’n y. 
Alabama Great Southern R. Co., 185 
Ala. 354, 64 S 138, LRA1915D 98. (7) 
Under the Georgia statute a _ suit 
against a receiver operating a rail- 
road in the state, or partially in the 
state, whether arising ex contractu 
or ex delicto, where the cause of ac- 
tion relates to injuries to personal 
property, 
first obtaining leave to sue from any 
court. Munson v. Houser, 9 Ga. A. 
346, 71 SE 595. 


Atkinson v.| 


may be brought without. 


4 (8) Under the Wis-. 
consin statute which contemplated, 


fii ieee i Shel >. ey 
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should be obtained.®® They do not, for example, 
authorizé the maintenance, without leave, of actions 
to establish title to, and recover possession of, prop- 
erty in the hands of the receiver,?® or, as a general 
rule, of actions for torts or other liabilities accruing 
prior to the appointment of the receiver,?’ and do 
not limit the power of the court which appointed the 


that wpon condemnation proceedings 
no permanent interest in the proper- 
ty could be acquired before actual 
payment of the damages awarded or 
until provision made for such pay- 
ment as prescribed by law, a_ suit 
against a railroad company and its 
receivers could be maintained for the 
purpose of restraining the operation 
of the road until payment of such 
damages. Stoltz v. Milwaukee, etc., 
R. Co., 104 Wis. 47, 80 NW 68. (9) 
Other cases-in which leave to sue was 
held unnecessary. State v. Bradley, 
207 Ala. 677, 93 S 595; Louisville, etc., 
R. Co. v. Tucker, 105 Ky. 492, 49 SW 
313, 20 KyL 1303; American Lumber, 
etc., Co. v. Ensminger Lumber Co., 26 
Pa, Dist. 1051; Borinsky v. McCaleb, 
26 Pa. Dist. 818; Hill v. Baltimore, 
ete.,, RxlCo., 7. Ba. Dist. 473. 


[b] Examples of actions requiring 
leave.—(1) To quiet title to land 
claimed by plaintiff under an allega- 
tion that the company and its receiy- 
er claimed some interest therein. 
Bennett v. Northern Pac. R. Co., 17 
Wash. 534, 50 P 496. (2) To foreclose 
mortgage. American Loan, etc., Co. 
v. Central Vermont R. Co., 84 Fed. 
917; New. York Cent. Trust Co. v. 
Chattanooga, etc., R. Co., 68 Fed. 685. 
(3) Proceedings to condemn property 
under the right of eminent domain. 
Buckhannon, etc., R. Co. v. Davis, 135 
Fed. 707, 68 CCA 345 [aff 131 Fed. 115] 
(holding that the refusal of the re- 
ceiver to agree on a crossing at a 
particular place, ete., does not con- 
stitute “an act or transaction” by the 
receiver within the statute). 


96. U. S.—Love v. Louisville, etc., 
Ri Co, 178° Red:. 507 = i. T. Gase. Blow: 
Works v. Finks, 81 Fed. 529, 26 CCA 


Ala.—Baker v. Carraway, 133 Ala. 
502, 31 S 9383; Southern Granite Co. v. 
Wadsworth, 115 Ala. 570, 22 S 157 
(detinue). 


Ga.—Hollifield v. Wrightsville, etc., 
R. Co., 99 Gav 365,27 SEVTL5. 


{il.—Kneisel y. Ursus Motor Con 
316 Ill. 336, 147 NE 243, 39 LRA 1 
Fatt, 234 TAS VA Sia le 


N.° Y.—Clukies v. New York Bank, 
74 App. Div. 38, 76 NYS 826. 


Tex.—Morse v. Tackaberry, 63 Tex. 
Civ. A. 487, 184 SW 273. 


[a] Ineave of court necessary: (1) 
To maintain suit in the state court 
against a federal court receiver, pri- 
marily to recover land, to remove a 
cloud on title, and incidentally to re- 
cover for the removal of timber there- 
from by the receiver and his em- 
ployees. Morse vy. Tackaberry, 63 
Tex. Civ. A. 487, 134: SW 273.° (2). To 
sue railroad receiver for loss of 
freight before the appointment of the 
receiver. Galveston, ete, R. Co. v. 
Pennefather, 59 Tex. Civ. A. 636, 126 
SW 948. (3) To maintain action to 
recover money in the receiver’s hands. 
Clukies v. New York Bank, 74 App. 
Div. 38, 76 NYS 826. 


97. U. S.—Farmers’ L. & T. Co. v. 
Chicago, ete., R. Co., 118 Fed. 204; 
Swope v. Villard, 61 Fed. 417; Cen- 
tral Trust Co. v. East Tennessee, ete. 
R. Co., 59 Fed. 523. 3 


Ga.—Hollifield v. Wrightsville, ete, 
R. Co., 99 Ga, 365, 27 SH'715; Atkin- 
son v, Dismuke, 11 Ga. A. 521, 75 SH 
835; Harrell vy. Atkinson, 9 Ga. A 
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receiver to protect the property in his custody from 
external attack.°* A state statute authorizing a 
receiver who has taken charge of property under an 
order of court to be sued without first obtaining leave 
of the court which appointed him®® has been con- 
strued as applying in all cases where there is a cause 
of action of any kind against the receiver,! and the 
faet that the appointing court has issued an order 
barring claims not filed within a designated time will 
not prevent a separate action under the statute. 
But such a statute does not authorize the court in 
which suit is brought to interfere in any manner with 
the receiver’s possession and control of the property, 
or with his disposition thereof under the order of 
the court in which the receivership proceedings are 
pending.® Garnishment proceedings are not suits 
within the meaning of such state statutes,* nor are 
they suits against a receiver for “any act or trans- 
action of his” within the meaning of the federal stat- 
ute dispensing with the requirement of leave to sue.® 


Claims against prior receiver. The provision au- 
thorizing suit against a receiver, without leave, in 
respect to any act of “his” in carrying on the busi- 
ness, ete., was not intended to limit the right to sue 
to cases where the cause of action arises from the 
conduct of the receiver himself or his agents, but au- 
thorizes a suit against a receiver in respect to an act 
of his predecessor in office.6 On the other hand, it 
has been held that a federal receiver of a railroad 
formerly constituting part of a larger system is not 
liable to be sued in another court, without leave of 
the appointing court, for wrongful acts committed 
in the operation of the road by the receivers of 


the whole system.’ 


Counterclaim or set-off is within the federal stat- 
ute permitting actions against receivers without 


150; 70 SE 954. receiver. 
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If each indebtedness is se- 
cured by a lien on the property it 


j 
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leave.8 


Suits within general equity jurisdiction of ap- 
pointing court. Under the provision of act of con- 
gress that the suit permitted by such act without 
leave of court shall be subject to the general equity 
jurisdiction of the court appointing the receiver,?. 
a receiver who has an equitable defense to a claim 
on which suit is brought may either set up such de- 
fense in such suit or apply for relief to the court 
by which he was appointed.1® The appointing court 
cannot restrain the bringing of actions which come 
within the meaning of the statute,!+ but where a fed- 
eral court has taken jurisdiction of a suit by a re- 
ceiver of a national bank for the disposition of the 
assets, an injunction by that court prohibiting a 
stockholder of the bank from instituting proceedings 
to obtain control of the assets is within its general 
equity jurisdiction.1? And it has been held that 
where a federal court which appointed a receiver 
requires all claims to be presented within a reasona- 
ble time for payment, claimant should apply to that 
court.1? On the other hand, it has been held that 
a notice requiring the filing of claims, given by a 
federal court pending an action against its receiver 
in a state court will not preclude the prosecution of 
such action to final judgment.14 


Applicability to receivers appointed in another 
jurisdiction. A state statute dispensing with the 
necessity of leave to sue a receiver has no applica- 
tion to an action against a federal receiver,!® and, 
generally, as to such receivers, the federal laws are 
paramount, and their liability to suit cannot be con- 
trolled or circumscribed by state legislation.t® But 
the federal statute applies to a receiver appointed 
by a territorial court in its federal, as distinguished | 
from its local, capacity,*” and to actions against fed-. 


87 SE 1095 (both holding that a’ 
garnishment proceeding ina state 


Ill.—Robinson v. Kirkwood, 91 Ill. 
A. 54. 


Ind.—Harmon y. Perkins, 45 Ind. A. 
83, 88 NE 961. 

Ky.—Echols v. Smith, 101 Ky. 707, 
42 SW 538, 19 KyL 1826. 


La.—Standard, Oil. Co. v: Sugar 
Products Co., 160 La. 763, 107 S 566; 
Godchaux v. Texas, etc., R. Co., 151 
La. 955, 92 S 398. 

Mo.—Smith v. St. Louis, etc., R. 
Co., 151 Mo. 391, 52 SW 378, 48 LRA 
868; Allen v; St. Louis, ete, R. Co., 
184 Mo. A. 492, 170 SW 455. 

N. Y.—Gaboury v. Central Vermont 
R. Co., 225 App. Div. 145, 231 NYS 
630 [aff 132 Misc. 144, 228 NYS 705 
(rev on other grounds 250 N. Y. 233, 
165 NE 275)]j. 

Pa.—Krout v. Philadelphia, etc., R. 
Cou, 6) Paw Dist. 479, 

Tex.—Brown v. Warner, 78 Tex. 
543, 14 SW 1032, 22 AmSR 67, 11 LRA 
394. t 

Action in respect to acts of prede- 
cessor see infra text and notes 6, 7. 

98. Ex p. Tyler, 149 U. S. 164, 13 
SCt_785, 37 L. ed. 689. 

Interference with receiver’s posses- 
sion generally see supra § 134 et seq. 

99. See statutory provisions. 

1. Dilworth v. Kirby, (Tex. Commn. 
A.) 260 SW 152 [rev on another 
ground (Civ. A.) 253 SW 860]; Na- 
tional Equitable Soc. v. Alexander, 
(Tex. Civ. A.) 220 SW 184; Paine-v. 
Carpenter, 51 Tex. Civ. A. 191, 193, 111 
Sw 430. 

“Suit may be maintained to es- 
tablish an indebtedness against the 


cannot be that the statute which al- 
lows a Suit to establish the indebted- 
ness does not also allow the court to 
adjudicate and establish the lien. If 
such suit may be brought to establish 
a debt against the receiver and also 
a lien against the property in his 
hands, it follows logically that such 
suit may be maintained against a 
third party to establish the debt and 
lien as against him, and also against 
the receiver, joined in the same suit.” 
Paine vy. Carpenter, supra. 


[a] Where receiver of corporation 
was appointed at instance of junior 
lienholder, other creditors were en- 
titled to sue the receiver and recover 
judgment on their claims, without 


leave of the court appointing the re-. 


ceiver, by Rev. Civ. St. (1911) art 
2146. Houston Ice, etc., Co. v. Clint, 
(Tex. Civ. A.) 159 SW 409. : 


2. Arlington Heights Realty Co. v. 
Citizens)? Re vete..Co.,0 (lhex.: Civ.) AS) 
160 SW 1109. i 


3. Dilworth v. Kirby, (Tex. Commn. 
A.) 260 SW 152 [rev on another 
ground (Civ. A.) 253 SW 860]; Paine 
v. Carpenter, 51 Tex. Civ. A. 191, 111 
SW 430. 


4. Kreisle v. Campbell, 89 Tex. 104, 
33 SW 852. 


5. Central Trust Co. v. Wheeling, 
etc.) R. Co.,. 189 Fed. 82; Central 
Trust/CoiviChattanooga, etc.; R.-Co.; 
68 Fed. 685; Central Trust Co. v. East 
Tennessee, etc., R: Co., 59 Fed. 523; 
Glover v. Thayr, 101 Ga. 824, 29 SE 
36; Harmon v. Best, 174 Ind. 323, 91 
NE 19. But see Consolidated Grocery 
Co. v. Bugg, 28 Ga. A. 809, 113 SE 
60; Lamb v. Whitman, 17 Ga. A. 687, 


court to reach indebtedness due by a 
federal receiver to an employee for 
services rendered during receivership 
was within the federal statute). 

6 McNulta v. Lochridge, 141 U.S. 
327, 12 SCt 11, 35 L. ed. 796 [aff 137 
Ill. 270, 27 NE 452, 31 AmSR 362]. 


ase Jones v. Schlapback, 81 Fed. 
8. Grant v. Buckner, 172 U. S. 232, 


19 SCt 163, 48 L. ed. 430. 


Set-off against receiver generally 
see supra § 127. 


9. See supra note 93. 


10. Hallowell v. Williams, 217 Pa. 
501, 66 A 864. 


11. Central Trust Co. v. East Ten- 
nessee, etc., R. Co., 59. Fed. 528. 


12. Stateler v. California 
Bank, 77 Fed. 43. 


13. Dillingham v. Kelly, 8 Tex. Civ. 
A. 113, 27 SW 806. 


14. Erb. v. Popritz, 59 Kan. 264, 52 
P 871, 68 AmSR 362. 


15. Kennedy v. Indianapolis, ete., 
R._Co.,' 3-Fed. 97, 2. Flipp: 7045. Hale 
v. Duncan, 11 F. Cas. No. 5,914; Morse 
v. Tackaberrry, 63 Tex, Civ. A. 487, 
134 SW 278. 


[a] After discharge, 
(1911)~ art 2148, permitting a re- 
ceiver to be sued after discharge, 
does not apply to receiver appointed 
by federal courts. Hovey v. Weaver, 
(Tex, Civ. A.) 175 SW 1089. 

16. Bugg v. Lang, 35 Ga. A. 704, 
134 SE 623; Lamb v. Whitman, 17 
Ga, A. 687, 87 SE 1095. 


°17. Wheeler v. Smith, 81 Fed. 319 


Nat. 


Rev. St. 
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eral receivers brought in any court of competent 


jurisdiction.+® 


[§ 549] (d) Suit in Same Court. 
held that the rule requiring one to apply for redress 
against a receiver to the court which appointed him'® 
is met by an original bill filed in the same court by 


a stranger to the receivership suit.”° 


held that an original bill by a party to the receiver- 
ship suit is unnecessary and unwarranted, and that 
no leave to sue could be obtained by him since iis 
remedy is by motion or petition in that suit.? 

Where a suit is not an independent one against a 
receiver, but is an application to the appointing court 
to compel administration of the trust, leave to sue 
And where mandamus proceed- 
ings against the receiver of a quasi-public corpora- 
tion are instituted in and entertained by the court 
which appointed him, for the purpose of compelling 
the performance of a public duty of the corporation, 


22 


is unnecessary.~~ 


(receiver of corporation created by 
_act of congress). 


18. See infra § 558. 
19. See supra § 545." 
20. Jones v. Stewart, (Tenn. Ch.) 


61 SW 105. 


[a] Rule applied.—Where a receiv- 
er was appointed after entry of a final 
decree and thereafter an appeal was 
taken, it was held that he became an 
officer of the appellate court subject 
to its direction and control in so far 
as the remedy of the party to apply 
for directions might be concerned, but 
that strangers to the cause ‘had no 
such redress by motion or petition in 
the appellate court because they had 
no status in the cause and because 
that court could not entertain such 
application without going beyond its 
powers and exercising original juris- 
diction; that in such a case a stranger 
to the cause might file a separate bill 
in the court in which the receivership 
originated. to protect his rights as 
owner of the property involved and to 
restrain interference therewith by the 
receiver, Jones v. Stewart, (Tenn. 
Ch. A.) 61 SW 105. 


21. Payne v. Baxter, 2 Tenn. Ch. 
517. See also supra § 147; and infra 
§ 553. 

22. 
Use Crust. Co., 
620. 

23. Ft. Dodge v. Minneapolis, etc., 
R. Co., 87 Iowa 389, 54 NW 243 (to 
compel construction of street cross- 
ing). 


Guaranty Trust, etc., Bank v. 
89 Fla. 324, 103 S 


ee Liability for costs see infra § 
592. 
25. U. S—Love v. Louisville, etc., 


ny Co ft asemed. 50760 I. -1. Case Plow 
Works v. Finks, 81 Fed. 529, 26 CCA 
46; Central Trust Co. v. East Tennes- 


see, etc., R. Co., 59 Fed. 523; Ken- 
nedy v. Indianapolis, etc., R. Co. 3 
Fed. 97, 2 Flipp. 704. 

Ala.—Montgomery y. Enslen, 126 
Ala. 654, 28 S 626. 

Ida.—Martin v. Atchison, 2 Ida. 
(Hasb.) 624, 33 P 47. 

Ill.—Mulcahey v. Strauss, 151 Ill. 


70, 30 NE 702. 


Mo.—Reed v. St. Louis, etc., R. Co., 
277 Mo. 79, 209 SW 892. 


N. Y:—In re French,..181 App. Div. 
719, 168 NYS 988 [aff 224 N. Y. 555, 
120 NE 8638]. 

Wash.—Payson v. Jacobs, 38 Wash. 
203, 80 P 429. 

Eng.—In re Maidstone Palace of 
Varieties, Ltd., [1909] 2 Ch. 283; Fink 
v. Rundle, 10 Beav. 318, 50 Reprint 
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it is held that he cannot object that the relief sought 


might have been obtained by a more summary and 


It has been 


But it has been 
cour 6.2! 


604; Batchelor vy. Blake, 1 Hog. 98; 
Wardle v. Lloyd, 2 Molloy 388; Aston 
v. Heron, 2 Myl. & K. 390, 7 EngCh 
390, 39 Reprint 993; Ex p. Clarke, 1 
Russ. & M. 563, 5 EngCh 5638, 39 Re- 
print 216. 

Ont.—Baxter v. Central Bank, 20 
Ont. 214; “Simpson vy, Hutchison, 97 
Grant Ch. 308. 

See also infra § 551. 

Restraining’ interference with re- 
ceiver’s possession generally see su- 
pra § 137. 

26. Fallon v. Egberts Woolen 
Mills Co., 56 App. Div. 585, 67 NYS 
347 [aff 31 Mise. 523, 64 NYS 466]; 
De Groot v. Jay, 30 Barb. (N. Y.) 483, 
9 AbbPr 364 (on motion or petition) ; 
Taylor v. Baldwin, 14 AbbPr (N. Y.) 
166; Morash v. Wade, 40 N. S. 622. 
See also infra § 551. 


27. U. S.—Davis v. Gray, 16 Wall. 
203, 21 L. ed. 447; Love v. Louisville, 
etc.) Ra Corn 178 Med. 507; (Comer) v. 


Felton, 61 Fed. 731, 10 CCA 28; Naum- 
burg v. Hyatt, 24 Fed. 898; Kennedy 
v. Indianapolis,.ete., R. Co., 3 Fed. 
97, 2 Flipp. 704; Hale v. Duncan, 11 
F. Cas. No. 5,914, 26 PittsbLegJ (Pa.) 
32 (court will enjoin and hold the 
breach of the injunction a contempt); 
Thompson v. Scott, 23 F. Cas. No. 
13,975, 04 Dill, 508. 

Ala.—Southern Granite Co. vy. Wads- 
worth, 115 Ala. 570, 22 S 157. 


Ida.—Martin v. Atchison, 
CElasbs) Gad esau bir ais 


Ill.—Kneisel v. Ursus Motor Co., 
316 Ill. 386, 147 NE 243, 39 LRA 1 [aff 
234 Ill. A. 371]; Mulcahey v. Strauss, 
Pod TITS 705 30) NE} 7,02. 


Me.—Morrill v. Noyes, 56 Me. 458, 
96 AmD 486, 


Mich.—Smith v. Wayne Cir. Judge, 
84 Mich. 564, 47 Nw 1092. 


2 Ida. 


Mo.—Reed v. St. Louis, etc., R. Co., 
277 Mo. 79, 209 SW 892. 

N. Y¥.—Walling v. Miller, 108 N.Y. 
173, 15 NE 65, 2 AmSR 400; Greene 
v. Odell, 48 App. Div. 608, 60 NYS 
346; De Groot v. Jay, 30 Barb. 483; 
James v. James Cement Co., 8 NYSt 
490; Taylor v. Baldwin, 14 AbbPr 
166: Noe v. Gibson, 7 Paige 513. 


Tenn.—Burke vy. Ellis, 105 Tenn. 702, 


58 SW 855; Payne v. Baxter, 2 Tenn. 
Ch ol7, f 

(else re Dawley, 99 Vt. 306, 131 
A 847, 


Wash.—Payson v. Jacobs, 38 Wash. 
203, 80 P 429. 


Eng.—Aston v. Heron, 2° Myl. & K. 


390, 7 EngCh 390, 39 Reprint 993. 
See also infra § 551. 


less formal remedy.” 


[§ 550] (e) Effect of Failure To Obtain Leave** 
—aa. In General. 
of an action against its receiver without its con- 
sent,?° gene will stay sueh proceedings in the same 
The interference with its officers in this 
“ai tune is regarded as a contempt,?7 as it is the duty 
of the court to protect him from the annoyance and 
embarrassment of litigation instituted by others, 
either in the same court or in another jurisdiction.?* 


[§ 551] bb. Effect on Jurisdiction. 
es it is held that the rule requiring leave to sue is 
not so limited that the only consequence resulting 
from prosecuting the suit without such leave is that 
plaintiff may be restrained by injunction or attach- 
ment for contempt,?® but that the requirement is 
jurisdictional,*°® in so far as actions in a court other 


The court may enjoin prosecution 


In some eas- 


[a] Attorney bringing suit is li- 
able for contempt as well as his client. 
Kneisel v. Ursus Motor Co., 316 Il. 
336, 147 NE 243, 39 LRA 1. 


{b] Courts having exclusive juris- 
diction of assignments.—A statute re- 
lating to assignments for the benefit 
of creditors, and conferring on the 
circuit court in chancery of the prop- 
er county supervisory power over all 
matters arising thereunder, creates a 
special jurisdiction in such courts 
over such assignments, the exercise 
of which cannot be interfered with 
by process from other courts; and 
one who, without leave of the court 
in which an assignment is pending, 
institutes proceedings in another ju- 
risdiction against its receivers ap- 
pointed in the assignment proceed- 
ing, in the place of removed assignees 
to enjoin a sale by the receivers on 
the ground that the assignment was 
void is guilty of contempt. Smith v. 
Wayne Cir. Judge, 84 Mich. 564, 47 
NW 1092 

[ec] Court may waive the contempt. 
Naumburg v. Hyatt, 24 Fed. 898. 

Contempt in interfering with pos- 
session of property generally see su- 
pra § 138. 

Imposition of costs see infra § 592. 


28. Naumbeurg v. Hyatt, 24 Fed. 
898. See also generally supra § 134. 


29. Barton v. Barbour, 104 U. S. 
126, 26 L. ed. 672; Martin v. Atchison, 
2 Ida. (Hasb.) 624, 33 P 47. See also 
supra § 550. 

30. U. S.—Texas, etc., R. Co. v. 
Cox!) 145, WSS 598, L2sSCt 9056 sien 
ed. 829; Merryweather v. U. S., 12 
F. (2a) 407; American L. & T. Co. v. 
Central Vermont R. Co., 84 Fed. 917. 

Ala.—Southern Granite Cor Ve 
Wadsworth, 115 Ala. 570, 22 S 157; 
Steele v. Walker, 115 Ala. 485, 21 $s 
942, 67-AmSR 62. 


Ga. Brunswick, 
ete BR, Co, 57 Ga.e22. 

Ida.—Martin v. Atchison, 2 Ida. 
(Hasb.) 624, 33 P.47. 1 

Ind.—Curtis v. Mauger, 186 Ind. 


118, 114 NE 408; 
ridge, 96 Ind. 69. 


Standard Oil Co. v. Sugar 
Products Co., 160 La. 7638, 107 S 566; 
Godchaux v. Texas, etc., na, (OOK, isi 
La, 9553, 92) S398. 

Eine ac meas v. Atkins, 4 Pa. Dist. 
Va.—Reed v. Axtell, 

SE 587; 

ae 


Keen v. Brecken- 


84 Va. 231, 4 
Melendy v. Barbour, 78 Va. 


. Va.—Jones v. Browse, 32 W. Va. 
tae ‘9 SE 873. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


‘ 


§ 551] 


than the one by which the receiver was appointed 
are concerned;*! so that any judgment in another 
court in a suit affecting the receiver’s right of pos- 


session is null and void in the 


ing the receiver who was thus impleaded with- 
out its leave,?? and the fact that the action is 
brought with the consent of the appointing court 
must be alleged, or the pleading will be held bad on 
But the rule that leave to sue is ju- 
risdictional has, in some eases, been qualified,?+ while 
in other cases it is repudiated altogether in so far 
as it operates to deny the power of another court 
to exercise jurisdiction, or furnishes a defense to 
the action against the receiver,®® at least where the 
action does not involve an actual interference with 


demurrer.®? 


RECEIVERS 


court appoint- 


the receiver’s possession,®® the remedy, in case a 


[a] Leading case is Barton vy. Bar- 
bour, 104 U. S. 126, 26 L. ed. 672. 


_ 81. See cases supra note 30; and 
infra note 32. 


Actions in appointing court see in- 
fra text and notes 42, 43. 


32. Comer v. Felton, 61 Fed. 731, 
10 CCA 28; Kennedy v. Indianapolis, 
ete., R. Co., 3 Fed. 97, 2 Flipp. 704. 


33. See infra § 576. 


34 Hupfeld v. Automaton Piano 
Co., 66 Fed. 788; Ratcliff v. Adler, 71 
Ark. 369, 72 SW 896; Murray v. 
Etchepare, 132 Cal. 286, 64 P 282. 


[ai Infringement of patent.—The 
rule that one court will not take ju- 
risdiction of a suit against a receiv- 
er appointed by another court until 
the consent of the court which ap- 
pointed the receiver has been ob- 
tained does not apply to a suit in the 
federal court, to restrain the infringe- 
ment of a patent, by a receiver ap- 
pointed by a state court, since the 
jurisdiction of the federal court over 
such a suit is exclusive, and the ap- 
plication of the rule would leave it 
within the power of the state court 
to exclude the complaint from the 
only tribunal having jurisdiction of 
his suit. Hupfeld v. Automaton Piano 
Co., 66 Fed. 788. But see Curran v. 
Craig, 22 Fed. 101 (holding that in an 
action at law for damages for in- 
fringement of a patent by one who 
was receiver of the property of a li- 
censee of the patent, w'hile the federal 
court had exclusive jurisdiction, al- 
though the acts of the receiver were 
under the order of a state court, com- 
ity required that the federal court 
suspend its proceedings until appli- 
eation could be made to the state 
eourt for a modification of the im- 
provident order under which the re- 
ceiver acted). 


35. Colo.—Baker v. Denver Tram- 
way Co., 72 Colo. 233, 210 P 845. 


Iowa.—Manker vy. Pheenix Loan As- 
soc., 124 Iowa 341, 100 NW 38; Allen 
v. Central R. Co., 42 Iowa 683. 


Kan.—St. Joseph, ete, R. Co. v. 
Smith, 19 Kan. 225. 


Minn.—Leuthold vy. Young, 32 Minn. 
122,19 NW 652. 


Nebr.—Flentham |v. 
Nebr. 640, 63 NW 924. 


N. Y.—Pruyn v. McCreary, 105 App. 
Divs 023793" INMS: S95 > afl 182:N.  ¥. 
568 mem, 75 NE 1133 mem]; Le Fevre 
v. Matthews, 39 App. Div. 232, 57 NYS 
128; Hirshfeld v. Kalischer, 81 
Hun 606, 30 NYS 1027; Hackley v. 
Draper, 4 Thomps. & C. 614 [aff 60 N. 
Y. 88]; DiChiara v. Sutherland, 62 
Mise. 555, 115 NYS 622; Hutchinson 
v. Bein, 46 Misc. 302, 98 NYS 189 
{aff 104 App. Div. 214, 98 NYS 216]; 
James v. James Cement Co., 8 NYSt 
490. But see Farnsworth v. Western 
Union Tel. So., 53 Hun $36. 6 NYS 735 


[53 C. J.—22] 
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(where the authority of Barton v. Bar- 
bour, supra note 30 [a] is recognized, 
although the precise point was not 
decided, in the case of an action ina 
state court against the receiver of a 
federal court). 


Oh.—Tobias v. Tobias, 51 Oh. St. 
519, 38 NE 317. But see Osborne v. 
CoD te ME C0: 0 SODNENS: . 56k 
(which seems to hold that the re- 
quirement of leave is jurisdictional). 

Vt.—Roxbury v. Central Vermont 
R. Co., 60 Vt. 121, 14 A 92; Lyman v. 
Ceneted Vermont R. Co., 59 Vt. 167, 10 


Wash.—Schwabacher v. Schade, 99 
Wash. 271, 169 P 783; Southwestern 
Surety Ins. Co. v. Pacific Coast Cas- 
ualty Co., 92 Wash. 654, 159 P 788; 
Goodale Phonograph Co. v. Valentine, 
69 Wash. 2638, 124 P 691; Payson v. 
Jacobs, 38 Wash. 203, 80 P 429 [overr 
in effect Brown v. Rauch, 1 Wash. 497, 
ZOE AT.S oil 


Wis.—Kinney vy. Crocker, 18 Wis. 
(Be 


{a] Action for breach of duty.— 
The fact that defendants were acting 
as receivers under the appointment 
of a court of chancery cannot be rec- 
ognized as a defense to an action at 
law for a breach of any obligation or 
duty which they voluntarily assumed 
in matters conducted or carried on 
by them while acting as such receiv- 
ers. Blumenthal vy. Brainard, 38 Vt. 
402, 91 AmD 350. 


[b] In Tennessee, it has been held 
that a receiver of railroad may be 
sued in another court for his torts 
and defaults in operating the road, 
although the court appointing him 
still has power to direct how payment 
shall be made by the receiver, and 
that an order enjoining all bondhold- 
ers, creditors, and others interested 
in the property from bringing suits 
against the receiver in any other 
court applied only ,to suits of bond- 
holders, creditors, hna others whose 
claims were in existence at the time 
the receiver was appointed, and not 
to claims for such torts. Burke v. 
Ellis, 105 Tenn. 702, 58 SW 855. 


36. Ill—Mulcahey v. Strauss, 151 
Ill. 70, 37 NE 702; Fox River Paper 
Co. v. Western Envelope Co., 109 Ill. 
Aerovor 


Iowa.—Allen v. Central R. Co., 
Iowa 683. 


Mass.—American Steel, etc., Co. v. 
Bearse, 194 Mass. 596, 80 NE 623. 


Mo.—Reed v. St. Louis, ete., R. Co., 
277 Mo. 79, 209 SW 892 [overr in ef- 
fect Smith v. St. Louis, ete., R. Co., 
151 Mo. 391, 52 SW 378, 48 LRA 368; 
Haag v. Ward, 89 Mo. A. 186]; Miller 
Peeper unental Assur. Co., (A.) 196 SW 


N. Y.—Chautauque County Bank y. 
Risley, 19 N. Y. 369, 75 AmD 347. 


42 
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party proceeds without leave, being an injunction or 
stay of proceedings,*? or an attachment for con- 
tempt,®8 or by both stay and contempt proceedings ;*° 
and a restraining order in such cases operates upon 
the parties, and not upon the court in which the 
action is brought.*° 
a recelver’s possession of the property is inyolved, 
want of leave to sue is a jurisdictional defect, even 
in those jurisdictions which hold otherwise in cases 
which do not involve such interference.*+ 

Action in appointing court. 
leave to sue is no defense to an action brought in 
the same court in which the receivership proceedings 
are pending,*? or in a court presided over by the 
same judge who appointed the receiver, although in 


But where interference with 


Failure to obtain 


N. C.—Wilson vy. Rankin, 129 N. C. 
447, 40 SH 310. 


S. C.—Sigwald v. City Bank, 82 S. C. 
382, 64 SH 398. 
“uiienion ers si v. Crocker, 

[a] Rule applied.—Where a stock- 
holder’s suit was brought nominally 
against a corporate receiver, but prac- 
tically against the directors for mis- 
management, not to enforce any lia- 
bility of the receiver as such, nor to 
recover or affect assets in the control 
of the court, but to augment the as- 
sets for distribution, so that a judg- 
ment against the receiver would not 
embarrass the administration of the 
receiver’s trust or give any advantage 
as against distributees, a failure to 
obtain leave to sue the receiver was 
not a jurisdictional defect. Sigwald 
v. City Bank, 82 S. C. 382, 64 SE 398. 


{[b] That receiver is appointed by 
federal court and that the action is 
brought in a state court, does not 
change the rule that jurisdiction of 
state court does not depend upon leave 
to sue, there being no attempt to in- 
terfere with property held by receiv- 
er. Reed v. St. Louis, etc., R. Co., 277 
Mo. 79, 209 SW 892. 

[c] Where action is merely to es- 
tablish a debt, and not to interfere 
with the property or management of 
receiver, want of leave is mere irreg- 
ularity. Wilson v. Rankin, 129 N. C. 
447, 40 SE 310. 


37. Mulcahey v. Strauss, 151 Ill. 
70, 30 NE 702;- Reed v. St. Louis, etce., 
R. Co., 277 Mo. 79, 209 SW 892; Hirsh- 
feld v. Kalischer, 81 Hun 606, 30 NYS 


18 Wis. 


1027; James v. James Cement Co., 8 
NYSt 490; “Payson ‘v.. Jacobs; 38 
Wash. 203, 80 P 429. 

38. Mulcahey v. Strauss, 151 Ill. 


70, 30 NE 702; Reed v. St. Louis, etc., 
R. Co., 277 Mo. 79, 209 SW 892; Chau- 
tauque County Bank v. Risley, 19 N. 
Yu 3869, V5 .AmD. 3475 Silirshtelteay. 
Kalischer, 81 Hun 606, 30 NYS 1027; 
James v. James Cement Co., 8 NYSt 
490; Payson v. Jacobs, 38 Wash. 203, 
80 P 429. 


39. Hirshfeld v. Kalischer, 81 Hun 
606, 30 NYS 1027; James v. James Ce- 
ment Co., 8 NYSt 490. 


40. Burke v. Ellis, 105 Tenn. 702, 
58 SW 855; Lyman v. Central Ver- 
mont RR. Co; 59 Vite 167, 0: As 46r 


41. Shedd v. Seefeld, 230 Ill. 118, 
82 NE 580, 120 AmSR 269, 13 LRANS 
709; St. Louis, etce., R. Co. v. Hamil- 
ton; 158) Ill. 366, 41 NE. 777; In re 
Christian Jensen Co., 128 N. Y. 550, 
28 NE 665 [aff 59 N. Y. Super. 552, 15 
NYS 144]; Case v. Duffy, 86 NYS 778. 
And see cases supra note 36. 


42. Ambrose v. Brown, 42 App. 
(D. C.) 25; Mavor v. Northern Trust 
Co., 93 Ill. A. 314; Curtis v. Manger, 
186 Ind. 118, 114 NE 408. 
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a different judicial district of the county.*% 


Where leave to sue is regarded as a 
mere irregularity not affecting jurisdiction,** fail- 
ure to obtain leave may be waived,*® as where the 
receiver voluntarily appears and defends the ac- 
tion or takes other steps therein without raising the 
And even in those jurisdictions where 
it has been held that the requirement of leave to sue 
is jurisdictional,4” there are cases which, without 
expressly deciding that question, have held that want 
of leave may be waived by failure to raise the ob- 


Waiver. 


objection.*® 


jection.*® 


43. Ratcliff v. Adler, 71 Ark. 269, 
72 SW 896. 


44. See supra text and notes 36, 37. 


45. See cases infra notes 46, 47. 
46. Ill.—Mulcahey v. Strauss, 151 
Ill. 70, 837 NE 702; Carter v. Rode- 


wald, 108 Ill. 351; Fox River Paper 
Co. v. Western Envelope Co., 109 Ill. 
INS BERS 


Ind.—Elkhart Car-Works Co, v.)El- 
lis, 118 Ind. 215, 15 NE 249. 


Iowa.—Manker vy. Pheenix Loan As- 
soc., 124 Iowa 341, 100 NW 38. 


/Mass.—American. Steel, etc., Co. v. 
Bearse, 194 Mass. 596, 80 NE 623. 


Mo.—Reed v. St. Louis, etc., R. Co., 
277 Mo. 79, 209 SW 892 [overr in ef- 
fect Haag v. Ward, 89 Mo. A. 186 
(which held that the objection was 
available at any stage of the proceed- 
ing, even on appeal)]. 


Nebr.—Flentham  v. 
Nebr. 640, 683 NW 924. 


N. Y.—Palen v. Bushnell, 50 Hun 
423, 4 NYS 63; Hubbell v. Dana, 9 
HowPr 424; Jay’s Case, 6 AbbPr 293. 


N. C.—Wliison y. Rankin, 129 N. C. 
447, 40 SE 310. 


Oh.—Tobias v. Tobias, 51 Oh. St. 
519, 38 NE 317. 


Or.—Brakebush v. Aasen, 126 Or. 1, 
267 P 1035. 


Tex.—Fordyce v. Dixon, 70 Tex. 694, 
8 SW 504. 


Utah.—Wilson v. Guaranteed Secu- 
rities Co., 272 P 946. 


Wash.—Southwestern Surety Ins. 
Co, Vv. Pacific Coast Casualty 'Co., 92 
Wash, 654, 159 P 788; Goodale Phono- 
graph Co. v. Valentine, 69 Wash. 263, 
124 P 691; Payson v. Jacobs, 38 Wash. 
203, 80 P 429; Sligh v. Shelton South- 
western R. Co., 20 Wash. 16, 54 P 763. 


And see Colorado Fuel, etce., Co. v. 
Rio Grande R. Co., 8 Colo. A. 493, 46 P 
845 (dictum). 


[a] Presumption of leave.—(i) It 
has been held that since the failure to 
obtain leave to sue a receiver does not 
affect the jurisdiction, such leave 
will be presumed where the receiver 
appeared without objection. Carter 
v. Rodewald, 108 Ill. 351 (receiver of 
federal court sued in state court); 
Flentham v. Steward, 45 Nebr. 640, 
63 NW 924. See Little v. Dusenberry, 
46 N. J. L. 614, 50 AmR 445 (it will 
be assumed after verdict in a court 
having common law jurisdiction, that 
whatever was necessary to sustain 
the case was proved on the trial, and 
that leave to sue was granted). (2) 
The same rule applies where the ac- 
tion is in the same court in which the 
receiver was appointed. Manker vy. 
Phoenix Loan Assoc., 124 Iowa 341, 
100 NW 38; Brakebush v. Aasen, 126 
Or. 1, 267 P 1035; Payson v. Jacobs, 
38 Wash. 203, 80 P 429. 

[b] Receiver only can raise the 
objection.—Tobias v. Tobias, 51 Oh. 
St. 519, 38 NE 317. 

{c] Failure to demur waives want 
of leave. Wilson v. Rankin, i29 N. Cc. 


Steward, 45 


RECEIVERS 


case.°? 


[§§ 551-552 


Curing defect. Want of leave to bring suit may 
be cured by leave subsequently obtained,+® as by 
a nune pro tune order.®° 

[§ 552] b. Granting Leave or Disposing of Con- 
troversy—(1) Proceedings in General. 
cation for leave to sue a receiver should be made to 
the eourt which appointed him,*! and the petition 
should, on its face, show that the petitioner has a 
The court should not allow its receiver to 
be harrassed by a suit where, according to his own 
showing, the petitioner has no cause of action.®? 


The appli- 


The 


application is in effect a motion in the cause,°* of 


447, 40 SE 310. 

[ad] When receiver invokes affirm- 
ative relief he cannot thereafter ques- 
tion the jurisdiction to which he has 
voluntarily submitted. Manker v. 
Phenix Loan Assoc., 124 Iowa 341, 
100 NW 38;° Reed v. St. Louis, etce., 
R. Co., 277 Mo. 79, 209 SW 892; Flent- 
nant v. Steward, 45 Nebr. 640, 63 NW 
924, 


[e] Where receiver resigned after 
suit brought by leave of the court ap- 
pointing him, it was held that if it 
was necessary to reobtain leave as 
to the new receiver who was made a 
party upon the resignation of the first, 
failure to do so would not constitute 
such error as to require a reversal of 
the judgment in the absence of ex- 
ceptions urged at the proper time and 
in the proper manner, and in the ab- 
sence of assignments of error. For- 
dyce v. Dixon, 70 Tex. 694, 8 SW 504. 

[f] Where receiver intervenes in 
a pending action and serves an an- 
swer, want of leave to sue is no de- 
fense. Peo. v. Square Deal Poultry 


‘Corp., 218 App. Div. 746, 218 NYS 131. 


47. See supra text and note 30. 
48. Naumburg v. Hyatt, 24 Fed. 
898. See Washington-Alaska Bank vy. 


Dexter Horton Nat. Bank, 263 Fed. 
304 (where court directed receiver 
to appear, and he did so without ob- 
jecting to want of leave); Ridge v. 
Manker, 132 Fed. 599, 67 CCA 596 
(where want of leave was held not 
to render the judgment void so as to 
be so declared in a collateral action, 
where the receiver appeared and an- 
swered without objection, and the 
court appointing him allowed his ex- 
penses in the suit brought without 
its leave). 


fa] After submitting to jurisdic- 
tion of state court in replevin against 
the custodian of the receiver, it is 
too late to complain that the action 
was in contempt of the federal court. 
In re Young, 7 Fed. 855. 


49. Brooke v. Kettler, 166 Ala. 76, 
51 S 940; Sigwald v. City Bank, 82 
S. C. 382, 64 SH 398; Southwestern 
Surety Ins. Co. v. Pacific Coast Cas- 
ualty Co., 92 Wash. 654, 159 P 788; 
Washington Trust Co. v. Local, etc., 
Tel. Co., 73 Wash. 627, 182 P 398. 


[a] Supreme court on appeal may 
grant leave.—Sigwald v. City Bank, 
82 S. C. 382, 64 SE 398. 


[b] Effect of subsequent leave as 
admission.—Where one brings detinue 
without leave of court for property 
which belongs to him individually 
and which was sold by a receiver, an 
order thereafter obtained granting 
leave to proceed with the suit is not 
an admission of the legality of the 
possession of the receiver of the prop- 
erty in question. Brooke y. Kettler, 
166 Ala. 76, 51 S 940. 


Proceedings for leave generally see 
infra § 552. 


po Uce ne of leave see infra §§ 555, 


50. Ambrose v. Brown, 42 App. (D. 


C.) 25 (suit brought in same court 
which appointed receiver); Hirshfeld 
vy. Kalischer, 81 Hun 606, 30 NYS 1027. 
But see In re City Equitable F. Ins. 
Co., 120 Mise. 245,198 NYS 869 (where 
court refused to grant leave nunc pro 
tunc). 


Nunc pro tunc order generally see 
Motions and Orders § 221. 


51. Guaranty Trust Co. v. Chica- 
go, etc., R. Co., 13 F. (2d) 129; Schus- 
ter v. Ventnor Gardens, 102 N. J. 


Eq. 357, 140 A 783; Wilson v. Rankin, 
129 N. C. 447, 40 SE 310; Osborne v. 
Cc. D. & M. R. Co., 9 OHNPNS 561, 


[a] In New York (1) an applica- 
tion for leave to sue a receiver is 
within a code provision that a motion 
upon notice in an action in the su- 
preme court must be made within the 
judicial district in which the action 
is triable or in a county adjoining 
that in which it is triable. Matter of 
Commercial Bank, 35 App. Div. 224, 
54 NYS 722. (2) And such motion 
eannot be made in one judicial dis- 
trict, while a general order, made by 
the court in another district, restrain- 
ing all interference with the receiver 
is in force. The general order must 
first be vacated or modified. Wilkin- 
son v. North River Constr. Co., 66 
Hower’ (N2 YD 423: 


General license in order of appoint- 
ment see supra § 69. 


52. See cases infra note 53. 


53. Jordan v. Wells, 13 F. Cas. No. 
7,527, 3 Woods 527; Shrady v. Van 
Kirk, 51 App. Div. 504, 64 NYS 731; 
Aston v. Heron, 2 Myl. & K. 390, 7 
EngCh 390, 39 Reprint 993. 


[a] Rule applied.—Where a _ re- 
ceiver is appointed pendente lite to 
take the rents and profits of the real 
property involved, he is not subject 
to suit by a broker to recover commis- 
sions on the sale of real estate under 
a contract with the owner, and it is 
error for the court to grant the bro- 
Ker’s petition for leave to sue. 
Shrady v. Van Kirk, 51 App. Div. 504, 
64 NYS 781. 


{[b] If petitioner makes a prima 
facie case by his petition and affida- 
vits, it is held that leave should be 
granted, and that the court should 
not undertake in advance to decide 
the case against him. Jordan v. 
Wells, 13 F. Cas. No. 7,527, 3 Woods 
527. See In re McElrath, 16 F. Cas. 
No. 8,780, 2 Dill. 460 (where leave was 
granted, a constitutional question be- 
ing involved). But see Lehigh Coal, 
ete., Co. v. New Jersey Cent. R. Co., 
388 N. J. Eq. 175 (holding that on a 
petition for leave to sue a receiver on 
contracts made with his predecessor, 
the question whether the receiver was 
bound by his predecessor’s contracts 
being one for the exclusive jurisdic- 
tion of equity, that court should in- 
quire into. the facts before taking ac- 
tion on the petition). 


54. Matter of Commercial Bank, 35 
App. Div. 224, 54 NYS 722; Wilson v, 
Rankin, 129 N. C. 447, 40 SE 310. 


[a] Special motion.—De Groot y. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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‘ 


which the receiver should have notice,®> and, it has 
been held, cannot be granted in any other cause than 
that in which the receivership is pending.*® 
the rule requiring leave is practically complied with, 
when leave is granted by a judge in vacation and 
the suit is afterward tried by him in term time,®? 
such subsequent entertainment and trial of the suit 
being equivalent to a direct authorization for its 
In a proper case the court may, aft- 
er the action is brought, grant leave nune pro tune,°*® 
and mere delay in entering the order, which had been 
regularly granted, until after the action is com- 
menced will not require the setting aside of the sum- 
mons and process but the order when entered will 
take effect as of the day it was granted.®® 


A court of chancery ap- 


pointing a receiver may allow him to be made a party 
defendant in a mortgage foreclosure suit notwith- 


institution.®§ 


Pendency of appeal. 


RECEIVERS. 


But 


rights.°4 


standing the pendency of an appeal from the order 


Jay, 30 Barb. (N. Y.) 483. 

[b] Entitling.—(1) It is better 
practice to entitle motion as of the 
cause in which the receiver was ap- 
pointed. Wilson v. Rankin, 129 N. C. 
447, 40 SE 310. (2) Its character is 
not changed by entitling it “In the 
matter of,” ete. Matter of Commer- 
el Bank, 35 App. Div. 224, 54 NYS 

55. Matter of Commercial Bank, 
supra; Matter of Thompson,.10 App. 
Div. 40, 41 NYS 740; In re Braue, 72 
Mise, 58,1129 NYS 111. 


56. O’Dell v. H. Batterman Co., 223 
Fed. 292, 138 CCA 534 [rev on other 
grounds 217 Fed. 305]; American L. 
& T. Co. v. Central Vermont R. Co., 86 
Fed. 390; American L. & T. Co. v. 
Central Vermont R. Co., 84 Fed. 917; 
Links vy. Connecticut River Banking 
Co., 66 Conn. 277, 33 A 1003; Schuster 
v. Ventnor Gardens, 102 N. J. Eq. 357, 
140 A.783; Rinn v. Astor F. Ins. Co., 
59 N. Y. 148. But see infra § 556. 

57. Wade v. Ringo, 62 Mo. A. 414. 


[a] Im North Carolina, under a 
code provision conferring jurisdiction 
to appoint receivers, on the judges of 
the superior court having authority 
to grant injunctions, and another con- 
ferring jurisdiction to grant injunc- 
tions upon the resident judge of the 
district, or the judge assigned to the 
district, or holding by exchange the 
courts of the district, it was held that 
a resident judge of the superior court 
could grant leave in vacation to sue a 
receiver appointed in term-time by an- 
other superior court judge holding 
court in the district. Wilson v. Ran- 
kin, 129 N. C. 447, 40 SE 310. 


58. Wade v. Ringo, 62 Mo, A. 414. 
See also infra § 556. 

Sufficiency of leave to sue generally 
see infra § 555. 

59. See supra § 551. 

60. Marshall v. Friend, 33 Misc. 
443, 68 NYS 502 [aff 59 App. Div. 628, 
69 NYS 1140]. 

61. Schuster v. Ventnor Gardens, 
102 N. J. Eq. 357, 140 A 783. 


62. U. S.—O’Dell v. H. Batterman 
Co., 223 Fed. 292, 298, 188 CCA 534 
[rev on another ground 217 Fed. 305, 
and quot Cyc]; Jordan v. Wells, 13 
F. Cas. No. 7,525, 3 Woods 527. 


Del.—Delaware Trust Co. v. Elder, 
12 Del. 263, 112 A 370. 

Hawaii.—Osorio v. Henry Water- 
house Trust Co., 29 Hawaii 376. 

Mass.—Hills v. Parker, 111 Mass. 
508, 15 AmR 63. 

N. J.—Vanderbilt v. New Jersey 


Cent. R. Co., 43 N. J. Eq. 669, 12 A 
188; Palys v. Jewett, 32. N. J. Ea. 302. 


Eng.—Lane v. Capsey, [1891] 3 Ch. 
411; Eyton v. Denbigh, etc., R. Co., 
UE (s Kq. 14; Randfield v. Randfield, 
3 De G. & J. 766, 64 EngCh 598, 45 
Reprint 1075. 


Man.—Allan v. Manitoba, 
Co., 10 Man. 106. 


[a] Permission to sue is usually 
granted as a matter of course unless 
it clearly appears from the applica- 
tion that the demand has no legal 
foundation. Jordan v. Wells, 13 F. 
Cas. No. 7,525, 3 Woods 527; Osorio v. 
Henry Waterhouse Trust Co., 29 Ha- 
waii 376; McChesney v. Kona Sugar 
Co., Ltd., 14 Hawaii 680; Hills v. 
Parker, 111 Mass. 508, 15 AmR 53. 


[b] Rights of conditional sellers. 
—(1) Failure of conditional vendors 
to allege compliance with Uniform 
Sales Act, as to recording contracts 
is no reason for denying their request 
to be allowed to take action against 
receiver of the vendee to enforce their 
legal rights, where no liens of credi- 
tors had attached; the sales being 
valid against creditors’ other than 
those protected by the statute and 
against the vendee and the receiver. 
Delaware Trust Co. v. Elder, 12 Del. 
263, 112 A 370. (2) Because a receiv- 
er is not yet in possession of proper- 
ty sold by conditional vendors is no 
reason for not permitting them to ob- 
tain their rights from those in pos- 
session of the property. Delaware 
Trust Co. v. Elder, supra. 


63. Berwind-White Coal Mining Co. 
v. Eastern SS. Corp., 228 Fed. 726; 
O’Dell v. H. Ratterman Co., 223 Fed. 
292, 298, 138 CCA 534 [rev on another 
ground 017 Fed. 305, and quot Cyc]; 
Palys v. Jewett, 32 N. J. Eq. 302, 308 
[aquot Dorr Run Coal Co. v. Nelson- 
ville Coal Co., 11 OhNPNS 38, 40]. 


64. O’Dell v. H. Batterman Co., 223 
Fed. 292, 298, 188 CCA 534 [rev on 
another ground 217 Fed. 305, and 
quot Cyc]; Potter v. Spa Spring 
Brick Co., 47 N. J. Eq. 442, 30 A 852 


[a] Claim for Ronminsione On 
claim against receiver for real estate 
broker’s commission, after denial of 
direction to receiver to pay commis- 
sion, giving leave to sue at law was 
wrong practice. Merchants’, etc., Nat. 
Bank v. Newark Rubber Co., 98 N. J. 


ete., R. 


| Eq. 477, 181 A 389. 


65. U.S.—Porter v. Sabin, 149 U.S. 
473, 18 SCt 1008, 37 L. ed. 815; O’Dell 
v. H. Batterman Co., 223 Fed. 292, 298, 
138 CCA 534 [rev on ground that 
court abused discretion 217 Fed. 305, 
and quot Cyc]; Durand v. Howard, 
216 Fed. 585, 132 CCA 589, LRA1915B 
998; Werner v. Murphy, 60 Fed. 769; 
Kennedy v. Indianapolis, etc., R. Co., 
8 Fed. 97, 2 Flipp. 704; Thompson v. 
Scott, 23 F. Cas. No. 13,975,-4 Dill. 


[58 C.J.] 339 


of appointment.®? 


[§ 553] (2) Grounds for Grant or Refusal, and 
Discretion of Court. 
course of the court of chancery to refuse liberty to 
try a right claimed against its receiver, unless it was 
perfectly clear that there was no foundation for the 
claim,®? and while it has been held that the court 
cannot properly refuse leave to bring 
law upon a purely legal right, when the applicant 
comes in asking for a trial at law and by jury,°* the 
right to bring such suit is waived where the peti- 
tioner voluntarily comes into court in the receiver- 
ship proceeding, 
Generally, it is considered to be a matter 
within the sound discretion of such court whether 
it will determine for itself all claims against the 
receiver, or will allow them to be litigated else- 
where,®® and the court cannot deny the right to pur- 


It was not according to the 


an action at 


asking that court to determine his 


508. 


Cal.—Auzerais v. Coffey, 155 Cal. 
102, 99 P 1134; De Forrest v. Coffey, 
154 Cal. 444, 98 P 27. 

Conn.—Macdonald v. 4%tna Indem- 
nity’ Co. 93) Conny (165; 9105)- AL 47.0): 
Pierson v. Pierson Engineering, etc., 
92 Conn. 96, 101 A 485. 


Ga.—McGregor vy. Atlanta Third 
Nat. Bank, 124 Ga. 557, 53 SE 93; 
Stephens v. Augusta Tel., etc., Co., 


120 Ga; 1082, 48 SE 433. 
Hawaii—McChesney v. Kona Sugar 


Co., Ltd., 14 Hawaii 680. 
Tll.— Gunning v. Sorg, 214 Ill. 616, 
73 NE 870 [aff 113 Ill. A. 3321; Evans 


v. Illinois Surety Co., 233 Ill. A. 398 
{rev on other grounds 319 Ill. 105, 
149 NE 802]; Fox River Paper Co. v. 
Western Envelope Co., 109 Ill. A. 393; 
Heise .v. Starr, 44 Ill. A. 406; An- 
drews v. Stanton, 18 Ill. A. 163. 


Kan.—McNeal Machinery Co. v. 
Empire Brick, etc., Co., 85 Kan. 277, 
29 SAL GIRS BO: [quot Cye]. 

Mass — Hills v. Farkas 
508, 15 AmR 638. 

Mo.—State v. Wantnan 221 Mo. A. 
215, 300 SW 1054. 

N. J.—In re New Jersey Refrigerat- 
ing Co., 97 N. J. Eq. 358, 127 A 198 


111 Mass. 


IND SY : 153 
IN. Va 249'9 S47 NED 903) Lathe aa cap p. 
Div. 117, 38 NYS 768]; Matter of 
Herbst, 63 Hun 247, 17 NYS 760; 


Matter of Platt, 41 N. Y. Super. 513; 
aie vy. James Cement Co., 8 NYSt 


N. C.—Black v. Consolidated R., ah 
Co., 158 N. C. 468, 74 SE 468 


Oh.—Friend v. Friend Bones Cox 
13 OhNPNS 425; Dorr Run Coal Co. 
es Nelsonville Coal Co., 11 OhNPNS 


Okl1.—Lively Vv. Hvans-Howard. 
Kire (Brick Cos 115 “OKN" 259s) 24 2a: 
VIS TIS? Teithi€ye]. 


Or.—Brakebush y. Aasen, 126 Or. 1, 
267 P 1035. 


Pa.—John Deere Plow Co. v. Her- 
shey, 287 Pa. 92, 134 A 490. 


Porto. Rico.—Armstrong v. 
12 Porto Rico Fed. 420. 


Va.—Reed v. Axtell, 84 Va. 231, 4 
SE 587; Beverley v. Brooke, 4 Gratt. 
(45 Va.) 187. 

Wash.—Schwabacher  v. Schade, 
ete; (Co; .99 Wash. 2717 S69 eR aiase 
Blake v. State Sav. Bank, 12 Wash. 
619, 41 P 909; Meeker v. Sprague, 5 
Wash. 242, 31 P 628. 

Wis.—Harrigan v. Gilchrist, 
Wis. 127, 280, 99 NW 909; 
Nat. Bank v. Landauer, 
31 NW 160. 


Cruz, 


121 
Mechanics’ 
68 Wis. 44, 
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sue one or the other of such remedie 
ing whether good cause is shown for a separate ac- 
tion, the convenience of witnesses, additional cost, 
and various circumstances addressed to the court’s 
discretion should be considered,*’ and that mode of 
redress will ordinarily be directed which will involve 
the least expense, consistent with the rights of the 


parties.*8 An independent action 


authorized when plaintiff’s rights can be better ad- 
justed in such action,*® or when the issues can be 
more conveniently tried in the place where the facts 


Wyo.—Neiderjohn v. Thompson, 38 
Wyo. 28, 264 P 699. 


Ont.—Re Raven Lake Portland Ce- 
ment Co., 24 Ont. L. 286, 19 OntWR 
631, 2 OntWN 1314 [dism app 18 
OntWR 519, 2 OntWN 761, 830]; 
Knickerbocker v. Union Trust Co., 9 
OntWN 52; Prentiss v. Brennan, 2 
Grant Ch. 582. 


{a] Action in state court against 
federal receiver.—Where property of 
a street railway was in custody and 
control of receivers of a federal court, 
it was discretionary with the federal 
eourt to permit an action to be 
brought in the state court concerning 
the right to property in the posses- 
sion of the receivers, or to prevent it 
and have the questions determined in 
the federal court. Field v. Kansas 
City Refining Co., 296 Fed. 800 [cer- 
tiorari den 266 U. S. 618, 45 SCt 98, 
69 L. ed. 471]. 


[b] Leave to sue denied.—(1) 
Where claim is for personal injuries 
and application is delayed until prop- 
erty has been sold and the court is 
about to order distribution, leave to 
sue will be denied. Dorr Run Coal 
Co. v. Nelsonville Coal Co., 11 Oh 
NPNS 38. (2) Where an attorney 
claims compensation for services ren- 
dered to the receiver in the adminis- 
tration of the trust, application for 
such compensation should be made in 
the action in which the receiver was 
appointed, and leave to bring an in- 
dependent action at law will be re- 
fused. Olds v. Tucker, 35 Oh. St. 581; 
Friend v. Friend Paper Co., 13 Oh 
NPNS 425, 428 (‘‘Counsel fees for the 
necessary counsel to the receiver are 
always part of the costs and such 
are to be passed upon by the judge 
having the case in charge’’). 


[c] Necessity of formal order.— 
The court which appoints a receiver 
may entertain a claim against him 
by motion, without requiring’ resort 
to action, and this without a formal 
order of intervention being entered. 
Scandinavian-American Bank v. Went- 
poate Lumber Co., 101 Or. 158, 199 P 

{d] Discretion held not abused.— 
Holmes, ete., Mortg. Co. v. Ardmore 
Nat. Bank, 48 Okl. 248, 150 P 105. 


66. O’Dell v. H. Batterman Co., 223 
Fed, 292, 138 CCA 534 [rev 217 Fed. 


305]. See also supra § 533. 
67. Thompson v. Scott, 23 F. Cas. 
INOspeLS. 9055 (4 eDill 508s Combs. -v, 


Smith, 78 Mo. 32; Black v. Consoli- 
dated R., etc., Co., 158 N. C. 468, 74 
SE 468. 


68. DeGroot v. Jay, 30 Barb. (N. 
Y.) 483; Armstrong v. Cruz, 12 Porto 
Rico Fed. 352, 403. 


[a] Where an independent suit 
would cause additional expense, leave 
to bring such suit will be refused. 
Armstrong v. Cruz, 12 Porto Rico 
Fed. 352, 403. 


69. U. S.—Texas Co. v. Interna- 
tional, etc., R. Co., 237 Fed. 921, 150 
CCA 571 [certiorari den 243 U. S. 647 
mem, 648 mem, 387 SCt 475 mem, 61 
L. ed. 945 mem]. 
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s.66 In decid- 


will usually be 


ceedings.** 


Cal.—Auzerais v. Coffey, 155 Cal. 
102, 99 P 1134; DeForrest v. Coffey, 
P54 Oalsee ae eos P27. 

Minn.—Thomas v. Hale, 
423, 85 NW 156. 

N. Y.—James v. James Cement Co., 
8 NYSt 490. 


82 Minn. 


Re £—In reo S: “HH, Greene, ‘etc, 
Corp., 131 A 547. 

Tex.—Mayotown Lumber Co, v. 
Nacogdoches Grocery Co., (Civ, A.) 


221 SW 644 [aff (Commn. A.) 236 
SW 704]. 

Eng.—Gresley v. Adderly, 1 Swanst. 
573, 36 Reprint 510. 


Man.—Allan v. Manitoba, 
Co., 10 Man. 106. 


[a] Illustrations.—(1) Where bond- 
holders were not parties to receiver- 
ship proceeding, but acquiesced there- 
in, receiver’s supply creditors, in 
bringing suit for payment, in which 
bondholders were joined as defénd- 
ants, properly instituted an independ- 
ent proceeding, since their equities 
as against-the bondholders could not 
be adjusted, except by making the 
bondholders parties thereto. Mayo- 
town Lumber Co. v. Nacogdoches Gro- 
ecery Co., (Tex. Civ. A.) 221 SW 644 
{aff (Commn. A.) 236 SW 704]. (2) 
Trustee for bondholders under mort- 
gage of corporation in hands of re- 
ceivers were entitled to leave to fore- 
close where company could not be 
sold as going concern and no benefit 
would result if receivers were left in 
possession. In re S. H. Greene, etc., 
Corp), CRT) rst A 547. 


{b] Refusal to order payment now 
conclusive.—Where in a suit by a re- 
ceiver of another jurisdiction a judg- 
ment was rendered against him and 
thereafter the judgment creditors 
moved for an order in the receivership 
proceeding for the payment of the 
judgment by the receiver, which was 
denied, but leave was granted to sue 
the receiver, it was held that while 
parties may fully submit and litigate 
such maiters in dispute in a summary 
way in the receivership proceedings, 
yet if the court does not pass upon 
the merits in such proceeding, the 
mere denial of the motion is not res 
adjudicata in the action on the judg- 


GUC mk. 


ment. Thomas v. Hale, 82 Minn, 423, 
85 NW 156. 
70. O’Dell v. H. Batterman Co., 223 


Fed. 292, 298, 138 CCA 534 [rev on 
another ground 217 Fed. 305, and 
GnOk Cyc]; Combs v. Smith, 78 Mo. 


71. Heise v. Starr, 44 Ill. A. 406, 
408. But see infra text and note 72. 


“No precedent can be found where 
a court punished obedience” of its 
orders. Heise v. Starr, supra. 

72. U. S.—Fidelity Trust Co. v. 
Tennessee Charcoal Iron Co., 3 F. (2d) 
57. 


Cal. Auzerais vy. Coffey, 155 Cal. 
102, 99 P 1134; DeForrest v. Coffey, 
154 Cal. 444, 98 P 27. 

Ga.—Stephens v. Augusta Tel., etc., 
Co., 120 Ga. 1082, 48 SE 433. 


Hawaii.—McChesney v. Kona Sugar 


[§ 553 


) 


arise and the venue belongs;7° and redress for the 
acts of a receiver claimed to be trespassing while 
acting under directions of the court should not be 
sought in the same tribunal.‘ 
where the relief sought can be obtained and all the 
applicant’s rights be fully protected in the receiver- 
ship proceeding, 
is properly denied.*? 
general rule, be determined in the receivership pro- 
So it has been held that the court should 
not permit its receiver to be made a party to pro- 


On the other hand, 


leave to bring an independent suit 
Equitable rights will, as a 


Co., Ltd., 14 Hawaii 680. 


“ ie lane bidet v. Stanton, 18 Ill. A. 
63. 


N. Y.—Matter of Herbst, 63 Hun 
247, 17 NYS 760; DeGroot v. Jay, 30 
Barb. 483. 


Oh.—Shawnee Lumber Co. v. Phil- 
lips, 21 OhNPNS 1. 


Porto Rico.—Armstrong v. Cruz, 12 
Porto Rico Fed. 403. 


Wash.—Meeker y. Sprague, 5 Wash. 
242, 31 P 628. j 


Wis.—Mechanics’ Nat. Bank v. Lan- 
dauer, 68 Wis. 421, 31 NW 160. 


Man.—Allan v. Manitoba, ete., R. 
Co., 10 Man. 106. 


And see cases infra note 73. 


[a] Illustrations.—(1) Equity has 
jurisdiction of a petition in a credi- 
tor’s suit to decree a receiver a trus- 
tee for the person who claims to own 
the property taken by the receiver, 
and that such party is not bound to 
sue at law. Andrews v. Stanton, 18 
Ill. A. 163. (2) Leave to sue will be 
denied where the claim is admitted 
and payment withheld merely to as- 
certain if the assets will be sufficient 
to pay all claims in full. Matter of 
Machwirth, 15 App. Div. 65, 44 NYS 
80. _(8) Where plaintiff sold goods to 
receivers to enable them to carry on 
the business of the debtor, and it ap- 
peared that the receivers had con- 
tracted indebtedness greatly in ex- 
cess of that authorized by the court, 
which they were unable to pay, plain- 
tiff's remedy should be sought in the 
receivership proceeding, and not by 
independent suit. Shawnee Lumber 
Co. v. Phillips. 21 OhNPNS 1. (4) 
Leave to sue for the foreclosure of 
mortgages on corporate property as 
against the receiver of the corpora- 
tion, was properly denied where all 
persons holding claims against such 
property are brought into court and 
notified to prove their claims. Meek- 
er v. Sprague, 5 Wash. 242, 31 P 628. 


73. Porter v. Kingman, 126 Mass. 
141; Brakebush v. Aasen, 126 Or. 1, 
267 P 1035; Goodnough y. Gatch, 37 
OFS 6 Ome eS eo. 


[a] Rule applied.—Where a _ per- 
son claims the fund in the hands of a 
receiver through one of the parties to 
the suit in which the receiver was ap- 
pointed, and seeks, in effect, to be 
subrogated to the rights of such par- 
ty, the; proper practice is to proceed 
by petition in the receivership pro- 
ceedings, and not by separate suit. 
ppsnouEn v. Gatch, 37 Or. 5, 60 P 


.[b] In Georgia (1) it has been 
held that all persons seeking to as- 
sert equitable remedies against as- 
sets in a receiver’s hands should in- 
tervene in the receivership proceed- 
ings. National Bank vy. Richmond 
Factory, 91 Ga. 284, 18 SE 160. (2) 
This rule has been affirmed by an ex- 
press provision of the code. Murray 
View Mallen Ss LodinG ales lene 2uen Seen tiose 
Chatham Bank, ete., Co. v. Ocilla R. 
Co., 153 Ga. 37, 111 SE 570. (3) “This 
section [of statute] had its origin in 
the case of National Bank vy. Rich- 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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ceedings in another court, where the result may be 
the dismemberment of the property which is being 
administered for the benefit of creditors and lien- 
ors,‘* and that the court is not precluded .by the 
granting of leave on an ex parte application from 
subsequently dismissing the suit upon a hearing, if 
the proceeding involves the disposition of the prop- 
erty, and remitting the party to his remedy in the 
receivership suit.7®° The court should not consent 
that its receiver, while proceeding in the discharge 
of a duty imposed on him by the court, and in the 
manner directed by it, should be subjected to the 
annoyance of an action charging that he is a tres- 
passer,*® and if the receiver takes property from 
the possession of a third person under express di- 
rection of the court or master, the court will assume 
jurisdiction, and will not permit the receiver to be 
sued at law;*" but if the receiver takes possession 
of such property without direction of the court or 
master, the question of title, if disputed, should be 
tried at law.7® And where the question is one of 
lability resulting from the default or misconduct 
of a receiver, if there is no dispute as to the power 
of the court to make the order under which the re- 
ceiver acted, the court may either determine the lia- 
bility or permit a suit to be brought at law,7° but if 
the power of the court to make the order is disputed, 
it must assume jurisdiction and prevent the ag- 
grieved person from seeking redress against the re- 
ceiver in any other tribunal.*® In most cases of 
claims against a receiver, or the fund or property in 
his hands, the remedy by application in the cause is 
adequate. Any person having such a claim may 
resort to this summary remedy. The fund or prop- 
erty being held by the court, by its receiver, in trust 
for those entitled to it, or to be paid out of it, the 
court may administer justice to claimants without 
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suit, upon special application,®*! and relief may be 
awarded a petitioner in this court, although his cause 
of action is within the jurisdiction of a court of 
law.®? 


Dismissal of intervening petition. Where the 
only object in dismissing, without prejudice, the pe- 
tition of one who had intervened in an action by a 
receiver, and had failed to establish his claim, would 
be to bring another action against the receiver, in 
which there is no reason to believe that other or more 
convineing evidence would be produced, the motion 
to dismiss will be denied.*? 


Incapacity to sue; limitations. An application 
to the federal court for leave to bring an independ- 
ent action in a state court was properly denied where 
the applicant, under the state statute, had no ¢a- 
pacity to sue nor right to maintain the action after 
a date which had passed at the time of the applica- 
tion.*# 


Examination of right on application to sue. In 
some cases, it has been held that the court to which 
application for leave to sue is made has the oppor- 
tunity of considering, and, in a sense, of trying the 
right of applicant to proceed at law, before grant- 
ing the application,®® and that the question as to 
how far such preliminary trial should go might de- 
pend upon the cireumstances of the case.°° So it 
has been held that where, if leave were granted, the 
distribution of the fund would be indefinitely post- 
poned, the court may properly consider the question 
whether plaintiff has a cause of action against the 
receiver in his official capacity, or one which gives 
him any right to, or lien on, the funds in the receiy- 
er’s hands.** 

[§ 554] (3) Imposing Conditions, 
and Revocation of Order. 


Modification, 


The court upon granting 


mond Factory, 91 Ga. 284, 18 SE 160, 
and therefore must be construed in 
the light of that-decision.” Harp v. 
Abbeville Inv. Co., 108 Ga. 168, 175, 
33 SE 998 (allowing a separate action 
under the facts in issue). (4) Un- 
der this statutory rule creditors not 
parties to the receivership proceeding 
are required to intervene and set up 
their claims, and will not be permit- 
ted to institute separate actions for 
that purpose. Murray vy. Miller, su- 
pra. (5) But it has been held that an 
exception to the rule exists where the 
proceedings under which the receiver 
was appointed were collusive. Chat- 
ham Bank, etc., Co. v. Ocilla R. Co., 
supra. 


74. Hayes v. Columbus, 


Co., 67 Fed. 630. 


75. McNeal Mach. Co. v. Empire 
Brick, etc., Co., 85 Kan, 277, 279, 116 
P 501 [quot Cyc]; Goodnough v. 
Gatch, 37 Or. 5, 60 P 383. 


etc., R. 


76. Hardt v. Levy, 79 Hun 351, 29 
INGYST S75: 
77. Parker v. Browning, 8 Paige 


CNG YisaeS8srs5, Am D UT. 
78. Parker v. Browning, supra. 


79. Klein v. Jewett, 26 N. J. Eq. 
474 [aff 27° N. J. Eq. 550]. 


80. Klein v. Jewett, supra. 


81. U. S.—Haines v. Buckeye 
Wheel Co., 224 Fed. 289, 139 CCA 525 
{reh den 233 Fed. 665, 147 CCA 473]; 
Hoimes v. Dowie, 177 Fed. 182, 100 
CCA: 3990; Coster v. Parkersburg 
Branch R. Co., 131 Fed. 115 [aff 135 
Fed. 707, 68 CCA 345]; Winchester 
v. Davis Pyrites Co., 67 Fed. 45, 14 
SCA 300. 


Ala.—Walker v. Mutual Alliance 


Trust Co., 196 Ala.-154, 71 S 697, 698 
[eit. Cye]. 


Conn.—Pierson y. Pierson Engineer- 
ing, etc., Co., 92 Conn. 96, 101 A 485. 


Kan.—McNeal Mach. Co. v. Empire 
Brick,_et¢,, Co., 85 Kan. 277, 279, 116 
P 501 [quot Cyc]. 


Mich.—Citizens’ Sav. Bank v. Per- 
son, 98 Mich. 178, 57 NW 121. 


Mo.—Vette v. Mills, (A.) 185 SW 
Nise 


N. J.—Merchants’, ete., Nat. Bank 
v. Newark Rubber Co., 98 N. J. Ha. 
477, 13 AMW389= Potter v. Spa Spring 
Brick Co., 47 N. J. Eq. 442, 20 A 852. 


N. Y.—Rinn y. Astor F. Ins.—Co., 
59. Ni ¥4 1438= In re Chauncey, 191 
App. Div. 359, 181 NYS 653 [rev 106 
Mise. 534, 175 NYS 2]; Stannard v. 
Reid, 118 App. Div. 304, 103 NYS 
521 [aff 195 N. Y. 530 mem, 88 NE 
1182 mem]; Marshall v. Wendell, 45 
App. Div. 120, 61 NYS 138; DeGroot 
v. Jay, 30 Barb. 483 (special motion); 
Matter of Platt, 41 N. Y. Super. 513, 
52 HowPr 468; In re Mallery, 2 NYS 


437; Atty.-Gen. v. North America L. 
Ins. Co., 6 AbbNCas 293, 56 HowPr 
160; Eddy v. Co-operative Dress As- 
soc., 3 NYCivProc 434. 
Pa.—Garland v. Witson, 289 Pa. 
272, £37 A. 266: 
Tex.—Freeman v. Barry, 63 Tex. 


Civ. A. 295, 1338 SW 748. 


Wash.—Meeker v. Sprague, 5 Wash. 
242,31 P 628. 


[a] Issues requiring trial should 
not be determined on mere affidavits 
on an application for leave to enforce 
rights against the property. Mat- 
thews v. Cooper, 21 NYS 71. 


Mode of proceeding by claimants 
of property in hands of receiver gen- 
erally see supra § 147. 

Order for restoration of property 
to claimant see supra § 148. 

82. Kan.—McNeal Mach. Co. v. 
Empire Brick, ete., Co., 85 Kan. 277, 
280, 116 P 501 [quot Cyc]. 

N. J.—Potter v. Spa Spring Brick 
€o:, 47 Nid. Hg. 442, 20 A852) [dist? 
Polys v. Jewett, 32 N. J. Eq. 302 
(where the question was as to the 
right of a third person to leave to 
sue at law when he was asking that 
relief and not that the court of equity 
determine his rig‘hts) ]. 


N. Y.—Kain vy. Smith, 80 N. Y. 458. 


Oh.—Murphy v. Holbrook, 20 Oh. 
St l3iiw bs AmiRn 6332 


Vt.—In re Merrill, 54 Vt. 200. 

[a] Tort for personal injuries.— 
Kain v. Smith, 80 N. Y. 458; Murphy 
v. Holbrook, 20 Oh. St. 1387, 5 AmR 
633; In re Merrill, 54 Vt. 200. 


[b] Form of petition.—In re Mer- 
rill, 54 Vt. 200 (for damages for per- 
sonal injuries). 

83. Neiderjohn v. Thompson, 38 
Wyo. 28, 46, 264 P 699. 

“The court is bound to protect a 
receiver against useless litigation.” 
Neiderjohn vy. Thompson, supra. 

84. Fidelity Trust Co. v. Tennes- 
see Charcoal Iron Co., 3 F. (2d) 857. 

85. Evelyn v. Lewis, 3 Hare 472, 
25 EngCh 472, 67 Reprint 467; Angel 
Reece ies 9 Ves. Jr. 335, 32 Reprint 


86. See cases supra note 85. 


87. In re Fischer, 168 App. Div. 
326, 153 NYS 1008. 
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leave to sue may reserve the question as to the forum 
in which the suit shall be brought;** it may modi- 
fy,8® and may attach any reasonable condition to, its 


order granting permission to sue its receiver,®® and 


may subsequently, under its power to modify or re- 
voke such orders, restrict the parties to the right to 
institute proceedings in a particular forum,®! al- 
though the right to so restrict the proceedings has 
been qualified in some eases.°” 


Revocation of leave. The power to grant leave to 
sue a receiver carries with it as a necessary concom- 
itant the authority to revoke such leave when it is 
improvidently granted,®* or when proceedings there- 
under are in violation of the purpose of the order and 
of the court’s custody and control of the property,** 
even though the inevitable result is the dismissal of 
the action.®®> But leave to sue granted to one not a 
party to the receivership suit, cannot be modified aft- 
er an action at law has been commenced, so as to lim- 
it the permission to an action in equity, where plain- 
tiff bases his right on a claim of legal title to the 
property.°® And where a receiver is authorized to 
defend all pending suits, and the court in which a 
suit is pending orders him to appear and defend, its 
jurisdiction will not be ousted by an order of the 
court which appointed him authorizing him to ap- 


88. Buckhannon, etce., Co. 


Nets Vv. 
Davis, 135 Fed. 707, 68 CCA 345 [aff] discretion to 
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erty, it was held to be an abuse of 
revoke 


re 


pear in pending suits in which it had been sought to 
make him a party, and except to the jurisdiction.°®* 
Where a receiver asks withdrawal of leave to sue and 
a dismissal of the action brought, the dismissal will 
not be reversed because no evidence was introduced, 
and no formal order was made withdrawing leave 
to sue.?® 


[§ 555] ¢. Sufficiency of Leave—(1) In General. 
Whether leave given to sue a receiver is sufficient to 
authorize a particular action depends upon the terms 
of the order under which plaintiff proceeds,®® and 
such order will be construed as a whole and in the 
light of the law governing receiverships.t Author- 
ity given by court to its receiver to appear in and 
defend a suit pending against him in another court 
is equivalent to.granting leave to bring the suit.* So 
it has been held that the refusal of the court appoint- 
ing a receiver to enjoin the prosecution of an action 
against him in another county is in effect a consent 
to such action. A general license to sue a receiver 
in other courts for the enforcement of particular la- 
bilities may be granted in the order of appointment.* 

[§ 556] (2) Entertaining Cause in Same Court. 
While it has been held that the application must be 
made in the very cause in which a receivership is 
pending,® some of the cases recognize the more lib- 


was error afterwards to stay proceed- 


permission} ings brought thereunder, and limit 


~*~ a, 24 


[§§ 554-556 


131, Med.. 115] 

89. Buckhannon, etc., R. Co. vi Da- 
vis, supra. 

90. Buckhannon, etc., R. Co. v. Da- 
vis, Supra. 


91. Buckhannon, 
Davis, supra. 


92. Atlantic Realty Co. v. Wlodar, 
119 App. Div. 850, 104 NYS 843. 


[a] For example it has been held 
error to stay proceedings under the 
order and to limit the permission to 
the bringing of a proper action in 
equity, where leave to sue a receiver 
in foreclosure was given to one who 
wished to obtain possession of per- 
sonal property which had been de- 
livered to the mortgagor but title to 
which thad been retained until pay- 
ment of the purchase-price, the party 
having leave not being a party to the 
foreclosure proceedings and there be- 
ing no equitable action which could 
be instituted. Atlantic Realty Co. v. 
bape 119 App. Div. 850, 104 NYS 
843. 


93. Investment Registry, Ltd. v. 
Chicago, etc., Electric R. Co., 251 Fed. 
5102 Leeckhannon,. etc... Co. vy. 
Davis, 135 Fed. 707, 68 CCA 345 [aff 
131 Fed. 115]; McNeal Mach. Co. v. 
Empire Brick, etc., Co., 85 Kan. 277, 
2how 116. 501s [citCy el? 


[a] Rule applied.—Where one 
claiming to be an unpaid vendor ob- 
tained permission from the federal 
court, in which receivership proceed- 
ings against the purchaser corpora- 
tion were pending, to sue in the state 
court, revocation of the permission 
was, not an abuse of discretion; it 
appearing that the alleged unpaid ven- 
dor had received bonds from the pur- 
chaser and that the validity of such 
bond was involved in a proceeding 
consolidated with the receivership. 
Investment Registry, Ltd. v. Chicago, 
ete., Electric R. Co., 251 Fed. 510. 


[b] But leave may be revoked im- 
providently as well as improvidently 
granted, and where a receiver was 
appointed in a suit against a mortga- 
gor, without notice tu a mortgagee 
who was in possession of the prop- 


StCr, Ete, WOOn mvs 


granted the mortgagee to sue the re- 
ceiver in replevin after he had com- 
plied with all the conditions of the 
order, the leave to sue being re- 
garded as one in the interest of justice 
and as having a tendency to correct 
a doubtful order appointing a receiv- 
er on an ex parte application of 
property in the possession of the 
mortgagee. Conwell v. Lowrance, 46 
IKKan. 83, 26 P 461. 


94, Central Trust Co. v. Wabash, 
etc., R. Co., 26 Fed. 74; Ray v. Trice, 
53 Fla. 864, 42 S 901; Meredith Vil- 
lage Sav. Bank v. Simpson, 22 Kan. 
414. 


[a] Rule applied.—(1) Where the 
federal circuit court grants permis- 
sion to sue its receiver in the state 
court, on the understanding, based on 
statements of counsel, that the suit 
will be reinoved after commencement, 
into the federal courts, and such re- 
moval is not made, the federal court 
will revoke its leave. Central Trust 
Co. v. Wabash, ete., R. Co., 26 Fed. 
74. (2) Where leave is granted to 
make a receiver a party defendant to 
litigation in another court of equal 
jurisdiction, and after he is made a 
party the complaint in such litigation 
amends his bill and procures from 
the judge within whose jurisdiction 
it is pending an injunction against 
such receiver from making any appli- 
cation to the judge whose receiver he 
is, looking toward procuring, posses- 
sion of the property in litigation, the 
judge who appointed the receiver may 
properly, by rule, require the party 
procuring such injunction to have it 
dissolved, and, on default, may revoke 
the prior leave. Ray v. Trice, 53 Fla. 
864, 42 S 901. 


95. McNeal Mach. Co. v. Empire 
Paes etc., Co., 85 Kan. 277, 116 P 
96. Atlantic Realty Co. v. Wlodar, 


119 App. Div. 850, 104 NYS 843. 
{a] MIllustration.—Where leave to 


‘sue a receiver in foreclosure was giv- 


en a person who wished to obtain pos- 
session of personal property which 
had been delivered to the mortgagor 
but title retained until paid for, it 


the permission given to the bringing 
of a proper action in equity; neither 
the person suing nor his assignor hav- 
ing been a party to the foreclosure 
proceedings, and there being no equi- 
table action that could be brought. 
Atlantic Realty Co. v. Wlodar, 119 
App. Div. 850, 140 NYS 843. 


97. Black v. New Orleans R., etc., 
Co.; 145 La. 180, 82 S 81. 


98. McNeal Mach. Co. v. Empire 
Eeieks eter, Co; ob Kani ort, te ee 
99. Godchaux v. Texas, etc., R. Co., 


151 La. 955, 92 S 398; International, 
etc., R.-Co.'v. Wynne, 57 Tex. Civ. A. 
68, 122 SW 50 (leave held sufficient). 


[a] Order construed.—An order of 
a federal court, authorizing receivers 
appointed by it to institute and prose- 
cute suits as advised by counsel and 
likewise to defend suits, which, in 
their judgment, may affect the cor- 
porate property, was not a consent 
that-they might be sued by any one 
but merely authorized them to bring 
or defend such actions as they or their 
counsel might deem necessary or ex- 
pedient. Godchaux v. Texas, etc., R. 
Co.,( 151, La, 955,, 92.-S'-398; 


1.- Piper v. Stratten, (Tex.) 7 SW 
45. 


[a] Order held insufficient.—Un- 
der the rule that leave is necessary 
to sue a receiver in respect of mat- 
ters pertaining to or growing out of 
the trust, it was held that an indorse- 
ment by the judge on the application, 
‘that “the party can sue if he chooses 
—but there is no earthly occasion for 
it, because the receiver has instruc- 
tions to pay all debts, and to sell prop- 
erty to supply the money demanded 
‘of him,’ does not amount to a con- 
rae Piper v. Stratten, (Tex.) 7 SW 


2. Barnette v. Wells Fargo Nevada 
Nat. Bank, 270 U. S. 488, 46 SCt 326, 
70 L. ed. 669 [aff 298 Fed. 689]. 


3. Schwabacher  v. Schade, 99 
Wash. 271, 169 P 783. 


4. See supra § 69. 
5. See supra § 552. 


7 ,  __ 


For later cases, developments and changes in the law see Annotations, same title and section number. 


\ 
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§§ 556-558] | 


‘ 


_eral rule that if the court which appointed the re- 


ceiver also entertains an independent suit against 


him, it is equivalent to consent by such court, where 


the receiver appears. So, while the proper practice 
for a claimant in receivership proceedings is to ob- 
tain formal permission to intervene, this is waived 
where the court, without objection being made, en- 
tertains and gives consideration to the intervention.” 
And Jeave to amend a bill brought against a receiver, 
upon sustaining a demurrer to it, has been held to be 
equivalent to leave to prosecute,® and as the same 
court which holds by a receiver has power to restrain 
him from paying out the fund, it is held that an or- 
der of restraint granted on a bill in which he is de- 
fendant implies that leave is granted to bring suit 
against him for the purpose of procuring such order 
and rendering it effective.® 


[§ 557] d. Effect of Granting Leave or of Statute 
Dispensing with Leave—(1) In General. A grant 
of leave to sue necessarily includes the right to prose- 
ecute suit to Judgment in any form which the law 
warrants.1° Where the facts stated by plaintiff in 
applying for leave show that he is entitled to sue for 
conversion, or to waive the tort and sue for breach 
of contract, an order granting leave to sue “as prayed 
for” will not be construed to limit plaintiff to an 
action of tort.1+ In granting leave to sue, the court 
does not pass upon the receiver’s liability, and the 


D. C.—Ambrose vy. Brown, 42 App. 


25 10. 


Ga.—Chatham Bank, etc., Co. v. 


Ocilla Southern R. Co., 153 Ga. 37, 111 il. 
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Colorado Fuel, etc., Co. v. 
Grande R. Co., 8 Colo. A. 493, 46 P 845. 


Osorio v. Henry Waterhouse 
Trust Co., 29 Hawaii 376. 
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order is not a determination that the party has a 
good cause of action against the receiver,!? or that 
the remedy is a proper one.t® And consent to sue 
is not a relinquishment by the court of its jurisdic- 
tion of the subject-matter of the receivership or of 
the possession and administration of the property.1* 


As to successive receivers. Permission by the 
court to bring an action against its receiver will ap- 
ply to a receiver appointed on the resignation of the 
one who was acting when the permission was given.?® 


[§ 558] (2) Jurisdiction and Venue.*® Where 
leave is given to bring an action against a receiver 
in a particular court, the receiver is not bound to -ap- 
pear in proceedings brought in a different court.+* 
An order of the federal court granting leave to sue 
its receiver is sufficient to authorize the bringing 
of an action against him in a State court having ju- 
risdiction of the subject matter,+® unless the inde- 
pendent suit sought to be maintained would involve 
the adjudication of rights between other parties than 
the receiver which would concern them separately 
from him.t® And the act of congress rendering re- 
ceivers in the federal courts suable withont leave for 
their acts and transactions in the management of the 
property’® authorizes the bringing of such actions 
in any court of competent jurisdiction,?? state or 
federal.2? But leave to sue does not confer juris- 
diction upon another court which it would not have 


6. U.S—Jerome v. McCarter, 94 U.; party.—An order granting leave to 18. Walker v. Green, 60 Kan: 20, 
S. 7384, 24 L. ed. 136; Von Boston v.| amend a bill by making one a party | 55 P 281 (general license in order of 
United R. Cos 82k, (2a) 826 [certio- | defendant as receiver is an express] appointment); Harding v. Nettleton, 
rari den 271 We S. 665, 46 sct 475, 70| permission to sue the receiver. Far-| 86 Mo. 658. 

L. ed. 1140]. well v. Great Western Tel. Co., 161 Ill. 19. Harper v. Printing- -Telegraph 

Ark,—Ratcliff v. Adler, 71 Ark. 269, | #2, 44 NE 891. News Co., 128 Fed. 979. 

12 SW 896. di ase nee v. Adams, 80 Ga. 345, 5 [a] Rule applied.—Where an ac- 


tion was pending in a state court for 
the recovery of money against a cor- 
poration, in which a receiver had been 
appointed, and an application by 
stock-holders to compel the receiver 
to sue to set aside certain modifica- 
tions of a favorable contract, by which 
royalties payable to such corporation 
were materially reduced, was ‘denied, 
but the court granted such stock-hold- 
ers leave to sue the receiver, and to 
bring suit in equity against certain 
other corporations which had been in- 


Rio 


SE 570; Donehoo v. Rogers, 146 Ga. 

75, 90 SE 3882; Vestel v. Tasker, 123 12. Fleischauer v. Dittenhoefer, 49 

Ga. 213, 51 SE 300;, Alspaugh v.|N. Y. Super. 311. 

Adams, 80 Ga, 345, 5 SE 496. 13. Goodnough v. Gatch, 37 Or. 5, 
Ill.—Mayor v. Northern Trust Co.,} 60 P 383. 

93 Ill, A. 314. 14. Ray v. Trice, 53 Fla. 864, 42 S 
See also supra § 552. 01. 
‘It is undoubtedly better practice 15. Fordyce v. Dixon, 70 Tex. 694, 


to make the application in the case in 
which the receiver is appointed; but 
where the application is to the same 
court, and for a filing in the same 
court, we cannot say that it is ab- 
solutely jurisdictional that it be en- 
titled in the same cause.” Von Bos- 
ton v. United R. Co., 8 F. (2d) 826, 832 
[certiorari den 271 U. S. 665, 46 SCt 
475, 70 L. ed. 1140]. 


[a] Consent presumed.—The judge 
had it in his power, if he had de- 
sired to do so, to dismiss this action, 
and to summon the plaintiff to an- 
swer for contempt for bringing a suit 
against his receiver without his per- 
mission. As he did not do so, we know 
that he consented to the suit, and as 
he is also the judge of the court which 
appointed the receiver, we know that 
the judge of that court also consented 
to the action. It would seem, there- 
fore, unreasonable and altogether un- 
necessary that we should dismiss this 
action and compel the plaintiff to ob- 
tain leave from this same judge to 
bring. another suit for the same pur- 

pose.” Ratcliff v. Adler, 71 Ark. 269, 
372, 72 SW 896. 


7. Independent Van, etc., Co. v. 
Iowa Mercantile Co., 189 Iowa 874, 
179 NW 157. 

8. Fox River Paper Co. v. Western 
Envelope Co., 109 Ill. A. 393. 

[a] Amendment making receiver 


8 SW 504 (where the action was 
brought against the original receiver 
under the permission, who resigned 
thereafter). 


16. Cross references: 


Diverse citizenship as ground of fed- 
eral jurisdiction see Federal Courts 
§ 65 text and note 4. 


Receiver of national bank see Banks 
and Banking § 832. 


Removal of action against receiver see 
Removal of Causes [34 Cyc 1248]. 


Territorial jurisdiction see infra § 
638 et seq. 


17. Johnson v. Emerson Phono- 
graph Co., 296 Fed. 42. 


fa] TIllustration.—Where  lessor’s 
petition to the federal district court 
for permission to sue lessees and their 
equity receivers to enforce his rights 
as landlord was granted, with the 
reservation that any action against 
receivers for money judgment should 
be brought in the district court, al- 
though the receivers were perhaps 
properly joined as parties defendant, 
in view of N. Y. Civ. Pract. Act § 
1415,)as added by. N.Y... (1921) -¢ 
199, there was no duty on receivers 
who had disaffirmed the lease to ap- 
pear in dispossess proceedings in 
the municipal court of the city of New 
York. Johnson v. Emerson Phono- 
graph Co., 296 Fed. 42. 


strumental in procuring such modifi- 
cations, making the receiver a party, 
for the same and cther equitable re- 
lief, the leave so granted did not au- 
thorize the maintenance of such suit 
in any other court than that in which 
the receivership was pending. Harper 
v. Printing-Telegraph News Co.,, 128 
Fed. 979. 


20. See supra § 548. 
21. U.S.—Gableman vy. Peoria, etc., 
Ris Co., chi gs S335, 21e5SCte tas 45 


L, .ed. 320; Texas, etc., R. Co. v. John- 
son, 151 Oe 81, 14 Sct 250, 38 L. ed. 
81; Chicago Great Western RaiGoci ne 
Hulbert, 205 Fed. 248, 125 CCA 98; 
Central Trust Co. v. East Tennessee, 
ete.s Re-Co., 759 Hed. b23% 


Colo.—Trumbull vy. 
Colo. A. 350, 48 P 825. 


eed C.—Cowen v. Merriman, 17 App- 


Ky.—Louisville Southern R. Co. v. 
Tucker, 105 Ky. 492, 49 SW 314, 20 
KyL 1303. 

Mo.—Hawkins v. St. Louis, ete., R. 
Co., (A.) 202 SW 1060. 

[a] Suit may be brought in another 
district for a marine tort. Jones v. 
The St. Nicholas, 49 Fed. 671. . 

22. Texas, etc., R. Co. v. Johnson, 
151 U. S. 81, 14-SCt 250, 38 L, ed. 81; 
Central Trust Co. v. Hast Tennessee, 
etc., R. Co., 59 Fed. 523. And see cas- 
es infra this note. 


Makeever, 9 
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otherwise.2® On the other hand while actions against 
receivers may be brought in other courts, they may 
nevertheless be brought in the court by which the 
receiver was appointed, being regarded as ancillary 
inasmuch as the judgment to be recovered must be 
payable from the property or funds in the course of 
the administration.2* But this does not authorize 
an independent suit in equity to recover a simple con- 
tract debt.?° 


Venue.2® The venue of suits against receivers 
must conform to any existing statutory regulations.?7 
And where a state statute authorizes a receiver who 
has taken charge of property in the state under or- 
der of court to be sued in any court of the state hav- 
ing jurisdiction, without first obtaining leave of the 
appointing court,?® the right to sue a receiver in a 
court which would otherwise have jurisdiction is 
limited only by the permission and mandatory pro- 
visions of the venue statutes.2® For the purposes 
of the venue of an action against a receiver of a 
corporation it is held that his official residence coin- 
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suable in any county in which it might have been 
sued.?° Whether a receiver can, under the statute, 
assert his privilege to be sued only in a particular 
county, is a matter to be urged as a defense to an 
action brought in another county, and is not ground 
for enjoining prosecution of the action.*? 


[§ 559] HE. Defenses by Receiver.*2 Where a re- 
ceiver is made a. party defendant to an action, it be- 
comes his duty to defend it in behalf of all those of 
whom he is the duly appointed representative.*® And 
if he voluntarily appears and submits to the jurisdic- 
tion of the court, it will be presumed that he is au- 
thorized to defend the action.** Until a receiver 
is discharged by the order of the court appointing 
him,*° if he is made a party defendant to a suit there- 
in and ealled upon to answer, he should answer ful- 
ly,?® and the court is obliged to listen to him, as the 
representative of the interests which he was ap- 
pointed to guard and superintend, especially when he 
is called upon to speak with reference to a matter 
which affects such interests in the whole, and in 


cides with the residence of the corporation and he is 


fa] Cases recognizing and uphold- f 
ing jurisdiction of state courts.—Ga- 
bleman v. Peoria, etc., R. Co., 179 U. 
S. 1835, 24 SCt 171, 45 Le. ed. 2205. rb 
v. Morasch, 177 U. S. 584, 20 SCt 819, 
44 L. ed. 897 [rev 60 Kan. 251, 56 P 
Tool Mexas, tc. bre Cos ve Johnson, 
Po Un'S= 81814 SCt 250)238 Lived. 81; 
Trumbull v. Makeever, 9 Colo. A. 350, 
48 P 825; Ball v. Mabry, 91 Ga. 781, 
18 SE 64; MecNulta v. Lockridge, 137 
Ill. 270, 27 NE 452, 31 AmSR 362 [aff 
PAA Were, Le sCt.d, 35 Lied.atgo ls 
Malott v. Hawkins, 159 Ind. 127, 68 NE 
308; Erb v. Popritz, 59 Kan. 264, 52 
P 871, 68 AmSR 362; Louisville South- 
ern R. Co. v. Tucker, 105 Ky. 492, 49 
SW 314, 20 KyL 1308; Fullerton v. 
Fordyce, 121 Mo. 1, 25 SW 587, 42 
AmSR 516; Robinson v. Mills, 25 Mont. 
391, 65 P 114; Meyer v. Harris, 61 N. 
J. L. 83, 38 A 690; Ross v. King, 176 
N. Y. 550, 68 NE 1124; Baer v. Mc- 
Cullough, 176 N. Y. 97, 68 NE 129; 
Schonberg v. Cowen, 7 OhS&CP 522, 
7 OhNP 152; Hill v. Baltimore, etc., 
RCo: 7. Pa. Dist. 473; Fordyce v. 
Withers, 1 Tex. Civ. A. 540, 20 SW 
766; Stolze v. Milwaukee, etc., R. Co., 
104 Wis. 47, 80 NW 68. 


23. Palmer v. Scriven, 21 Fed. 354 
(where it was held that the order 
did not authorize the commencement 
of an action on the law side of the 
court but only a suit in equity). 


24. Gableman v. Peoria, etc., R. Co., 
IITA woo0, 21 SOU £1.45: ed. 220% 
Kerr v. Little,'39 N. J. Eg. 83, 42 N. 
J. Eq. 528, 9 A 110 [rev on other 
grounds 44 N. J. Eq. 263, 14 A 613]. 


[a] Where there was no legal 
cause of action against the receiver, 
a bill was entertained by court for the 
purpose of determining the equitable 
right of the claimant to have his claim 
allowed out of the property. Kerr v. 
Little, 39 N. J. Eq. 88, 42 N. J. Kg. 528, 
OeAS TAO: 


25. Nash v. Ingalls, 79 Fed. 510 [aff 
101 Fed. 645, 41 CCA 545] (where such 
suit was removed from the state to 
the federal court, and was docketed 
on the equity side of the court, and a 
demurrer to the petition was _ sus- 
tained for want of equity, with leave 
to plaintiff to amend his pleading so 
as to make it state a cause in equity 


or to refile the cause on the law side 
of the court, striking out his prayer 
for general relief). 


Stal Generally see Venue [40 Cyc 


27. See statutory provisions. 


every part.** 


[a] In Ohio (1) under Rev. St. 8§ 
3415, 3416, a railroad receiver may 
be sued, without leave, in any county 
in which the road may be located. 
Caldwell v. Harrison Tp., 2 Oh. Cir. 
Cte wilt. On. .Cir., Dee i332. 02) ob ne, 
receiver of a corporation, being the 
representative of its creditors as well 
as of the corporation, was not, by the 
provisions of Rev. St. § 3026 declaring 
that certain actions against a corpora- 
tion might be brought in the county in 
which such corporation is situate, or 
has, or had, its principal office, etc., 
and § 5027, providing that an action 
against a railroad company may be 
brought in any county through or in- 
to which such road or line passes, pro- 
tected from service in actions in oth- 
er counties than that of his domicile, 
but may be served with process from 
another county under another provi- 
sion, where the action is for a joint 
liability and is rightfully brought in 
the county wherein one of the de- 
fendants resides. Rogers v. Akron, 
ore R. Co., 8 OhS&CP 107, 6 OhNP 


[b] In Texas (1) suits against re- 
ceivers, venue for which is prescribed 
by, (Revean St. 19D) art 247. .veome 
within the terms of art 1830 subd 30, 
providing that, whenever in any law 
authorizing any particular character 
of action the venue is expressly stat- 
ed, suit shall be commenced in coun- 
ty to which such jurisdiction may be 
so expressly given. Commonwealth 
Bonding, etc., Ins. Co. v. Bowles, (Civ. 
A.) 192 SW 611 [rev on other grounds 
(Commn. A.) 245 SW 74]. (2) By Rev. 
St. (1911) arts 2146, 2147, it was the 
intention of the legislature, in grant- 
ing permission to receivers to sue or 
be sued without permission of the ap- 
pointing court, to permit suits only 
in venue prescribed, art 2146 grant- 
ing general permission to'bring suits 
without leave, and art 2147 fixing the 
venue of actions against receivers of 
a corporation in the county where its 
priacipal office is located. Common- 
wealth » Bonding, etc.,’ Ins, Co. ~v. 
Bowles, supra. (3) Where officers of 
an Arizona corporation resided in Ft. 
Worth, Tarrant County, Tex., and 
from the office there proceeded all the 
company’s business, the county .was 
the seat of the principal office of the 
company in Texas within the meaning 
of the general venue statute (Rev. St. 
[1911] art 1830), and also _ special 
statutes (arts 2146, 2147, 2150) ap- 
plicable to receiverships for corpora- 
tions and suits against receivers. 


But the court will not require receiv- 


Commonwealth Bonding, etc., Ins. Co. 
v. Bowles, supra. 


28. See statutory provisions; 
supra § 548. 

29. Bowles vv. Mitchell, 
Commn. A.) 245 SW 74; Dilworth v. 
Kirby, . (hex. (Civ. A.) =253- SiW..860 
[rev on another ground (Commn. A.) 
260 SW 152). 


30. Ball v. Mabry, 91 Ga. 781, 18 
SE 64; Director Gen. of Railroads v. 
Beard, 27 Ga. A. 365, 108 SE 310. See 
Allen v. McCormick, 110 Misc. 254, 180 
NYS 116, 118 [cit Cyc] (as applied to 
action against trustee in bankruptcy). 


{a] Railroad receiver.—The _ re- 
ceiver of a railroad resides in any 
county through which the road runs 
and may be sued in the county where 
the cause of action originated and the 
corporation might have been sued. 
Ball v. Mabry, 91 Ga. 781, 18 SE 64. 


Sl. Dilworth v. Kirby, (Tex. Civ. 
A.) 253 SW 860 [rev on another 
ground (Commn. A.) 260 SW 152]; 
Paine v. Carpenter, 51 Tex. Civ. A. 191, 
111 SW 430. 


32. Cross references: 


Avoidance of fraudulent or invalid 
transactions see supra §§ 588, 539. 


Objections to claims see supra § 399 
et seq. 


Order of court a protection see su- 
pra § 225. 
33. Davis v. Dunean, 19 Fed. 477; 
McGregor v. Third Nat. Bank, 124 Ga. 
557, 538 SE 98. 


[a] heave to sue receiver does not 
prejudice his right to set up any de- 
fense he may have; and this can be 
done by plea, answer, or demurrer. 
Davis v. Duncan, 19 Fed. 477. 


34. Manker v. Pheenix Loan Assoce., 
124 Iowa 341, 100 NW 38; Reed v. 
St. Louis, ete., R. Co.,.277 Mo. 79, 209 
SW 892. 


and 


(Tex. 


35. See supra § 106 et seq. 
86. See infra § 579. 
387. Ryan v. Anglesea R. Co., (N. 


J. Ch.) 12 A 539. 


[a], Rule applied.—The court can- 
not bind a corporation hand and foot, 
and turn it over to the care of a re- 
ceiver, taking from it all capacity, for 
the time being, to perform any of its 
ordinary functions, and then, when an 
alleged creditor prosecutes a large 
claim, and shows that he has possi- 
bly lulled the receiver into indiffer- 
ence by an agreement, forbid the re- 


For later cases, developments an'd changes in the law see Annotations, same title and section number. 
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ers to set up defenses which, upon investigation, 
they determine are not in accordance with the facts, 
and are incapable of proof.** If sued in relation to 
his contracts as receiver in administering the prop- 
erty under the order of the court, his attitude with 
respect to defenses is the same as that of an individ- 
ual,*® and a defense that his executory contract is 
unfair and burdensome to the trust estate is held to 
be a purely equitable defense, which, if permissible 
at all in an independent action against him, is not 
good where the contract is within the express powers 
conferred upon him by the court of appointment, 
and nothing appears in his showing that the legal 
claim against him would interfere with any equities 
which ought to be protected by denying a judgment 
against him.*° <A receiver can, as a general rule, 
set up only such defenses as the party he represents 
could have asserted,+? and he cannot by way of de- 
fense set up rights in parties who are not repre- 
sented.*2 As the representative of a corporation 
the receiver is entitled to set up any defense which 
would have been available to it if the damages sought 
to be recovered against him had been inflicted while 
the corporation was in possession of its property,** 
but, as the representative of its creditors as well as 
of the insolvent corporation,*## he may assert defens- 
es to which the creditors, in contradistinetion to 
the corporation itself, are entitled.4° In an action 
against the receiver of a corporation for a wrongful 
act committed by him, it is no defense that damages 
will be imposed on innocent creditors and stockhold- 
ers of the corporation.*® 


Time to sue and limitations. Where the court 
‘ceiver making an answer to a point 
that affects the whole consideration of 
the claim; the owner of all the claims [a] 
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Albien v. Smith, 24 S. D. 
675, 26 S. D. 551, 128 NW 714. 392; 
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orders all claims against the receiver to be sued on 
within a specified time, the receiyer may set. up non- 
compliance with such order as a bar,** and a suit 
brought within the time fixed, but in the wrong ju- 
risdiction and without valid service of process, 1s 
not a compliance with the order.*® A statute Jim- 
iting the time of bringing an action against a re- 
ceiver to recover damages for the conversion of per- 
sonal property by him or the person he represents, 
has been held available to a receiver when sued in- 
dividually on such cause of action.4® While it is 
the general rule that the defense of the statute of 
limitations, although personal to a corporation, pass- 
es to its receiver,?® the rule does not apply where, 
owing to the peculiar circumstances of the case, the 
receiver does not represent the corporation, its stock- 
holders, or ereditors.°+ 


Waiver of defenses. <A receiver cannot waive any 
defense which could have been set up by the party 
he represents,®* and, on the other hand, a waiver 
by a corporation of objections to a complaint will 
not bind a receiver subsequently appointed who rep- 
resents the creditors.°* 


[§ 560] F. Parties°*—1. In General—a. Actions by 
Receiver.°> In suits by receivers, all persons whose 
rights may be affected or who should be before the 
court for the purpose of a complete adjudication of 
the rights involved are necessary parties.°° Al. 
though a receiver may have authority to sue in his 
own name,** if the object of the suit is to condemn 
a legal title which is not in the receiver, it is held 
that the party having that title must be before the 
eourt either as complainant or defendant.®® On the 
203, 123 NW | Taylor-Rice Engineering Co., 84 Fed. 


McGregor v. Third Nat. Bank, 
124'Ga. 557, 538 SE 93. 


against, and having in his possession 
all the assets of, a corporation, under 
an agreement with the receiver of the 
company, filing a bill to foreclose a 
mortgage, making the receiver a par- 
ty, cannot object to an answer by the 
receiver, going to the validity of the 
mortgage or the consideration of the 
debt secured thereby, on the ground 
that he has no interest in himself to 
justify such a defense. Ryan v. An- 
glesea R. Co., (N. J. Ch.) 12 A 539. 


Gbjection to allowance of claims see 
supra § 399 et seq. 


38. Land Title, etc., Co. v. Asphalt 
Co. of America, 121 Fed. 192 [app dism 
127 Fed. 1, 62 CCA 23]. See William- 
son v. Collins, 243 Fed. 835, 156 CCA 
347 (holding court justified in direct- 
ing receiver of corporation to facili- 
tate rendition of judgment in favor 
of creditor against whom there was 
no defense, and who was seeking to in- 
tervene and contest validity of bonds 
so as to give it the standing of an un- 
satisfied judgment creditor). 


fa] Illustration.—Where a stock- 
holder in a corporation applies to the 
receivers and requests them to set up, 
by way of answer to a bill filed by a 
trustee for the sale of certificates 
pledged by the corporation, certain 
facts which he alleges 6n information 
and belief, and the receivers aver that 
they have inquired into said alleged 
facts and have found them without 
foundation, the court will not require 
the receivers to make answer to such 
matters. Land Title, etc., Co. v. AS- 
phalt Co. of America, 121 Fed. 192. 


39. Hallowell v. Williams, 217 Pa. 
501, 66 A 864. 
40. Hallowell v. Williams, supra. 


41. Longfellow v. Barnard, 58 
Nebr. 612, 79 NW 255, 76 AmSR 117; 
Honegger Ve Wettstein, 94 N. Y. 252; 


If mortgagor cannot defeat 
mortgage on the ground that there 
was no consideration, neither can the 
receiver of the mortgagor’s property, 
representing the creditors. Longfel- 
low v. Barnard, 58 Nebr. 612, 79 NW 
255, 76 AmSR 117. 


[b] Receiver cannot set up usury 
where original party could not. Cur- 
tis 1 Leavitt, 15 N. Y. 9 [mod 17 Barb. 
309]. 3 


[c] Defenses which have been 
waived by a failure to plead on the 
part of defendants, members of a 
partnership, in an action against them 
involving liability in partnership 
transactions, cannot be set up by a 
receiver appointed in dissolution pro- 
‘ceedings. Honegger v. Wettstein, 94 
ING. Ye 252) 


42. Chafey v. Mathews, 104 Mich. 
103, 62 NW 141, 27 LRA 558. 


[a] Thus a receiver appointed to 
take charge of goods assigned for the 
benefit of creditors cannot set up, in 
an action of replevin against him by 
a mortgagee of the goods, that part 
of them were delivered to the mortga- 
gor by a stranger under a contract 
which reserved the title in such par- 
ty, because such claim is adverse to 
both parties to the replevin suit, anid 
if ever it should be set up it would be 
by one not as a ereditor, but as the 
owner. Chafey v. Mathews, 104 Mich. 
103, 62 NW 141, 27 LRA 558. 


Avoidance of invalid or fraudulent 
transactions see supra §§ 538, 539. 

Receiver as representing parties 
generally see supra §§ 164-166, 537. 

43. Hunt v. Conner, 26 Ind. A, 41, 
59 NE 50. 

44. See Corporations § 3232. 


45. Bell v. New York Safety Steam 
Power Co., 183 Fed. 274; Hamor v. 


anne Cox v. Stone, 146 La. 81, 83 S 


[a] Reason is that if the act of the 
receiver was ultra vires, the credi- 
tors and stockholders of the defunct 
corporation have recourse against the 
receiver and surety upon his bond. 
Cox v. Stone, 146 La. 81, 83 S 385. 
Satta hes Save Kemper, 137 Okl. 259, 


48. enlhad v. Kemper, supra. 
49. Lathrop v. Twelfth Ward Bank, 
146 App. Div. 567, 131 NYS) 314. 


50. Stokes v. Williams, 249 Fed. 
PUES 16 CCA 1665 


51. Stokes v. Williams, supra. 


52, McEvers v. Lawrence, Hoffm. 
CNET Ys) Pae72e 

53. Knorr v. New York State Mut. 
Ben. Assoc., 79 Hun 83, 29 NYS 508. 


54. eyes generally see Parties 
47 C.J. 


55. fines in receiver’s name see 
supra § 535. 


By receiver of corporation generally 
see Corporations § 3263. 


56. Alexander v. Katte, 10 Daly (N. 
Y.) 506. And see cases infra note 58. 


57. See supra § 535. 


58. Brigham v. Luddington, 4 F. 
Cas. No. 1,874, 12 Blatchf. 237; Comer 
v. Bray, 83 Ala. 217, 3 S 554; Tyson 
v. Applegate, 40 N. J. Eq. 305. 


[a] Rule applied.—In a suit by a 
receiver in his own name to foreclose 
a mortgage made in trust, under a €e- 
cree appointing the receiver and di- 
vesting the cestui que trust of his 
interest in the mortgage and vesting 
it in certain persons named in the 
bill, the cestui que trust was not a 
necessary party but the trustee in the 


346 [53 C.J.] 
other hand, one having no interest in the subject mat- 
ter is not a necessary party to the suit by a receiv- 
er;°® and this also applies to a lienholder whose 
lien is not. directly involved.*° So, in a suit by a 
receiver affecting him only in his official capacity, 
to recover on a cause aceruing to him as receiver, 
the original owner of the property is not a necessary 
party.°t And where a receiver is vested with title 
to property sued for and is authorized to reduce 
to possession the assets of the person for whom he 
was appointed receiver, such person is not a nec- 
essary party.°* Where a receivership has been ex- 
tended in another court, a suit by the receiver, in his 
capacity as receiver of both. courts, to determine con- 
flicting claims of creditors to priority is not objec- 
tionable on the ground of misjoinder of parties plain- 
(be 

To avoid a multiplicity of suits, where a receiver 
sues one of several indorsers of a note the court 
should, on application, order plaintiff to make the 
other indorsers parties defendant.®# 


[§ 561] b. Actions against Receiver.°> In an ac- 
tion against a receiver as such involving his official 
hability in the management of his trust the parties 
represented by him in such capacity need not be 
joined.®® But where the disposition of property of 
an estate is involved, and the powers of the receiver 
are not stated in the complaint, the owners of the 
property should be joined.®7 In-an action against 
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the receiver of a corporation for a tort committed 
in the course of the administration of the trust all 
connected with the wrongful act may be joined as 
defendants.°® And in an action by creditors against 
a receiver collusively appointed his cowrongdoer may 
be joined.*® In a suit to recover for supplies fur- 
nished during operation of the business by a re- 
ceiver, failure to make the holders of labor hens, 
who had instituted the receivership proceedings, par- 
ties is not ground for special exception to the peti- 
tion.79 Where a receiver is not the legal representa- 
tive of the rights of a corporation, the corporation 
must be joined,*! although the receiver may be a 
proper party.7? It has been held that a receiver 
is not a proper party to a suit to enforce a liability 
of the person for whom he was appointed, incurred 
before his appointment,’* but even if he could be 
considered a proper party, a suit against him on 
such liability, without joining the person whom he 
represents, could not be maintained,** although the 
contrary has been held as to an action against a 
receiver to enforce specific performance of a con- 
tract;7® and where the statute vests all the title and 
interest of an insolvent corporation in its receiver, 
it has been held proper to sue the receiver alone, or 
to join him as defendant with the corporation in an 
action for a tort committed before his appoint- 
ment.”® 


Joinder in personal and official capacities. Where 
a receiver may be liable, either in his official or in- 


C >) ee 
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mortgage and the persons in whom the 
decree vested the interest of the 
cestui que trust were necessary par- 


ee Tyson v. Applegate, 40 N. J. Eq. 
oO. 
[b] In Kentucky a receiver has no 


right, even under order of court, to 
bring an action involving title to real 
estate against third persons, or to sub- 

_ mit a controversy concerning such ti- 
tle, so as to bind the real parties in 
interest without their consent or with- 
out joining them as parties. Caldwell 
v. McWhorter, 84 Ky. 130 (construing 
Civ. Code § 21). 


59. Keith Lumber Co. v. Houston 
Oil Co., 257 Fed. 1, 168 CCA 213 [cer- 
tiorari den 250 U. S. 666 mem, 40 SCt 
13 mem, 63 L. ed. 1197 mem]; see 
v. Heppenheimer, 55 N. J. Eq. 240, 36 
A 966 [aff 56 N. J. Eq. 453, 41 A 
1116]; Nealis v. American Tube, etc., 
Co., 76 Hun 220, 27 NYS 733 [aff 150 
N. Y. 42, 44 NE 944]. 


60. Hough v. Lucas, 
230! PB. 789. 


61. Wason v. Frank, 7 Colo. A. 541, 
44 P 378; Iglehart v. Bierce, 36 Ill. 
133) 


fa] In suit on injunction bond 
which had been executed to the re- 
ceiver and the toll road company of 
which he was receiver, the receiver 
having been entitled to tolls during 
the continuance of the injunction, it 
was held that the toll road company 
was a party to the receiver’s suit 
through the receiver as his representa- 
tive and that considering his right to 
the money of which he had been de- 
prived by the injunction, and the ca- 
pacity in which he was entitled to it, 
an appearance by the toll road com- 
pany as plaintiff except through the 
receiver as an Officer of the court in 
charge of its assets would have been 
improper. Wason v. Frank, 7 Colo. A. 
541, 44 P 378. 


62. Rabbe v. Astor Trust Co., 61 
Misc. 650,114 NYS 131; Boyd v. Royal 
ins. ‘Co., 111 N.C. 372, 16 SH 339. 


76 Colo. 94, 


63. 
Misc. 328, 838 NYS 614. 
64. Citizens’ Trust Co. v. Ward, 


195 Mo. A. 223, 190 SW 364. 


65. Describing defendant as receiv- 
er see infra § 569. 


Suing receiver in personal or repre- 
sentative capacity see supra § 543. 


66. Painter v. Painter, 138 Cal. 231, 
71 P 90, 94 AmSR 47; Cobb v. Sweet, 
46 App. Div. 375, 61 NYS 545; Howe v. 
Harper, 127 N. C. 356, 37 SE 505. 


[a] Rule applied.—(1) In an action 
against receiver of partnership on a 
contract made by him in the manage- 
ment of his trust, the partners and 
creditors of the firm were not neces- 
sary parties. Painter v. Painter, 138 
Cal. 231, 71 P 90,.94 AmSR: 475 “(2) 
So in an action for injury received 
while the property of the corporation 
was operated by it, brought against 
the purchaser at a foreclosure sale 
under the statute which provides that 
mortgages of corporations shall be 
subject to such claims, it is sufficient 
if the receiver of the insolvent com- 
pany is a party and the company it- 
self need not be joined. Howe v. 
Harper, 127 N. C. 356, 37 SE 505. 


67. Sotomayor v. Lee, 18 Porto Ri- 
co 60, 
68. Union Pac. R. Co. v. Smith, 59 


Kan. 80, 52 P 102; Casey v. Oakes, 17 
Wash. 409, 50 P 53. 


[a] Plaintiff will not be required 
to elect which defendant he will pro- 
ceed against in an action for personal 
injuries against the receiver of a rail- 
road company, in which the railroad 
company is joined, but he has a right 
to prosecute his action against both 
and recover judgment against which- 
ever the proof might show is liable, 
although if the facts disclosed show 
that all the property of the company 
is under the management and control 
of the receiver and that he alone is 
responsible, the judgment must be 
against him alone. Union Pac. R. Co. 


Bamberger v. Fillebrown, -12[v. Smith, 59 Kan. 80, 52 P 102. 


Parties to actions against receivers 
of corporations generally see Corpo- 
rations § 3263. 


69. Harrigan v. Gilchrist, 121 Wis. 
127, 99 NW 909. 


70. Mayotown Lumber Co. v. Nac- 
ogdoches Grocery Co., (Tex. Civ. A.) 
hy ies 644 [aff (Commn. A.) 236 SW 


-[a] If bondholders, joined as de- 
fendants, were entitled to contribu- 
tion from such labor lienholders to- 
ward satisfaction of claims for receiv- 
er’s supplies, they should have as- 
serted such equity, to make such la- 
bor lienholders parties to the suit. 
Mayotown Lumber Co. v. Nacogdoches 
Grocery Co., (Tex. Civ. A.) 221 SW 
644 [aff (Commn. A.) 236 SW 704]. 


71. Swift v. Eckford, 6 Paige (N. 
Y)s22. ’ 


72. Swift v. Eckford, supra. 

73. See infra § 562. 

74 Flynn v. Furth, 25 Wash. 105, 
64 P 904. 

75. Southern Express Co. v. West- 
ern North Carolina R. Co., 99 U. S. 
192%, 25, L...ed.- 319. 

{a] Illustration.—In a suit by 


leave of court against a receiver for 
the specific performance of a contract 
made by a corporation before the ap- 
pointment of the receiver in a suit 
for the foreclosure of a trust deed ex- 
ecuted after such contract and the 
partial performance thereof by plain- 
tiff, brought in the court in which the 
receiver was appointed, the receiver 
was the only necessary party defend- 
ant since he could have specifically 
performed the contract or paid back 
the money advanced thereunder if the 
court had so directed. Southern Ex- 
press Co. v. Western North Carolina 
Ra Cos, I9SU.4S: 194 Sos eedeasho: 


76. Hollowell v. Norfolk, ete., R. 
Co., 158 N. C. 19, 68 SE.894. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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_ dividual capacity, according to the facts proven, it is 
proper to join him in both capacities,’7 but it is oth- 
erwise where he is liable only individually, if at all.78 


[§ 562] 2. Joinder of Receivers in Actions by or 
The receiver of the property of 
a party to litigation is not a necessary party to such 
litigation if no attempt is made thereby to interfere 
with the right of the receiver to the property in- 
trusted to his care,*® and the same is true as to the 
joinder of a receiver of a corporation in an action 
against its directors in which no relief is sought 
_against the corporation and assets are not attempted 
to be followed into the receiver’s hands;%! and where 
the corporate existence and functions are not affect- 
ed by the receivership proceedings and the receiver 
has nothing to do with the internal management of 
the corporation, but merely holds the property which 
is in execution like a sheriff under a levy, he is not 
a necessary party to a proceeding relating to such 
So, under the rule above 


against Others.*? 


internal management.®? 


77. ‘Birch-Field v. Davenport Shore 
Club, 223 App. Div. 767, 227 NYS 624. 


78. Brandt v. Siedler, 10 Misc. 234, 
31 NYS 112. 


79. Joining receiver in action by 
stockholders against corporate offi- 
hath or directors see Corporations § 


80. U. S.—Pender County “Drain. 
Dist. No. 4 Comrs. v. Lafayette South- 
side Bank, 27 F. (2d). 286; U. S. Mort- 
gage, etc., Co. v. Missouri, ete., R. Co., 
269 Wed. 497 [reh den 272 Fed. 458 
(certiorari den 256 U. S. 699 mem, 41 
SCt 538 mem, 65 L. ed. 1177 mem) ]. 

Iowa.—Ottumwa State Bank vy. Mc- 
Elroy, 106 Iowa 258, 76 NW 715; Wei- 
gen v. Council Bluffs Ins. Co., 104 
Iowa 410, 73 NW 862. 

Kan.—Kelley v. 'Union Pac. R. Co., 
58 Kan. 161, 48 P 8438 [dist Scannell 
v. Felton, 57 Kan. 468, 46 P 948, where 
the creditors were the parties inter- 
ested in enforcing a judgment ren- 
dered in favor of an insolvent bank 
before the appointment, and it was 
held that the receiver of the insolvent 
who took charge of the assets was a 
necessary party to a proceeding in 
error to reverse such judgment] 
dholding that, where the action was 
against a railroad company for per- 
sonal injuries, receivers appointed for 
the company after the filing of a pe- 
tition in error by plaintiff were not 
necessary parties, not being interest- 
ed in establishing the judgment which 
was not an asset in their hands). 


Nebr.—Fitzgerald v. Fitzgerald, 
etc., Constr. Co., 41 Nebr. 374, 59 NW 
838 [writ of error dism 160 U. S. 556, 
16 SCt 389, 40 L. ed. 536]. 

N. J.—Willink v. Morris Canal, etc., 
Co., 4 N. J. Eq. 377. 

Oh.—Ohio, etc., R. Co. v. Indianap- 
olis, etc., R. Co., 3 Oh. Dec. (Reprint) 
458, 5 AmLRegNS 733. 

Tex.—City Water Co. v. State, 88 
Tex. 600, 32 SW 1033; Young v. Colo- 
rado, (Civ. A.) 174 SW 986, 994 [cit 
Cyc]; Dullnig v. Weekes, 16 Tex. Civ. 
A, 1, 40 SW 178. 

[a] Ee is held to be neither nec- 
essary nor proper party in a proceed- 
ing by which the property rights in 
him are in no manner affected. City 
Water Co. v.. State, 88 Tex. 600, 32 
SW 1033 (receiver of corporation not 
proper or necessary party to proceed- 
ing by state to forfeit the corporate 
charter, since the right to be a cor- 
poration is not involved in the receiv- 
ership, and if the receiver should sell 
the property after dissolution of the 
corporation the purchaser would take 
just the rights which the corporation 
could have conveyed if it had not been 
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sary party.®° 


dissolved, which would not embrace 
its right to be a corporation). 

[b] In suit to annul ordinance, 
and rescind a @ontract granting a 
corporation right to maintain and op- 
erate waterworks, brought against the 
corporation before the appointment of 
a receiver in a federal court, the re- 
ceiver is not a necessary party. Pal- 
estine Water, etc., Co. v. Palestine, 
91 Tex. 540, 44 SW 814, 40 LRA 203 
[aff (Civ. A.) 41 SW 659]. 

[ce] Receiver of a corporation ap- 
pointed in another state is not a nec- 
essary party to a suit by stock-hold- 
ers of the corporation on behalf of 
the corporation. Fitzgerald v. Fitz- 
gerald, etc., Constr. Co., 41 Nebr. 374, 
59 NW 8388. 

[d] Where it is proper to prose- 
cute a suit in the name of a corpora- 
tion after a receiver is appointed, it is 
held that he need not be joined as a 
defendent. Ohio, R.. '\Conve ins 
dianapolis, ete., R. Co., 3 Oh. Dec. 
(Reprint) 458, 5 AmLRegNS 733. 


[e] After decree pro confesso 
against corporation.—Where receiv- 
ers are appointed, they need not be 
made parties to a bill to foreclose a 
mortgage against the corporation 
which was taken for confessed before 
the receivers were appointed, and 
who do not apply for leave to come in 
and defend. Willink v. Morris Canal, 
ete., Co., 4 N. J. Eq. 377. 

{f] In suits against national 
banks.—New York Nat. Bank v. Me- 
chanics’ Nat. Bank, 94 U. S. 4387, 24 
L. ed. 176; Speckart v. German Nat. 
Bank, 98 Fed. 151, 38 CCA 682 [app 
dism 181 U. S. 405, 21 SCt 688, 45 L. 
ed. 926]; Denton v. Baker, 79 Fed. 
189, 24 CCA 476. See generally Banks 
and Banking § 830. 2 

Causes not against receiver or ex- 
isting before his appointment see in- 
fra text and notes 84, 85 

81. Squiers v. Thompson, 73 App. 
Divo p206, INGY S734. 2Laie La 2 SNC ey. 
652 mem, 65 NE 1122 mem] (action 
for damages for deceit practised in in- 
ducing plaintiff to become a share- 
holder). 

82. Com. v. Philadelphia, etc., R. 
Co., 3 Pa. Dist. 115 (holding that such 
receivers are not necessary parties 
to a proceeding to compel the opening 
of the stock list of the corporation to 
the inspection of a stockholder). 

83. See supra § 543. 

84. Wilder v. New Orleans, 87 Fed. 
843, 31 CCA 249; Mercantile ‘Trust 
Co. v. Pittsburgh, etc., R. Co., 29 Fed. 
732; Chemical Nat. Bank v. Hartford 
Deposit Co., 156 Ill. 522, 41 NE 225; 
Seavey v. Jenkins, 15 WklyNC (Pa.) 
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stated, as to liability for demands arising before 
the appointment,** the mere fact that one is receiver 
will not render him a necessary party,*®* and he is 
considered an improper party where no right to re- 
hef against him in his official capacity is sought.®® 
But where an attempt is made to take property out 
of a receiver’s possession,®® or to enforce a hen 
against specific property in which he has an inter- 
est,*7 he should be made a party; and where a bill 
is brought by a ereditor of a corporation to subject 
the assets of the corporation to the payment. of debts 
and in the event of the insufficiency of such assets 
to enforce the liability of stockholders, who are also 
parties to the bill, the receiver of the corporation is 
a necessary,®® or at least a proper,®® party. So 
where, if the prayer of a bill by corporate creditors 
is granted, the receiver must be relieved of a part 
of his duties, and pro tanto removed, he is a neces- 
But a suit brought on the theory that 
there is no corporation, against persons charged with 


124; Dullnig v. Weekes, 16 Tex. Civ. 
A. 1, 40 SW 178; Dallas Cons. Tract. 
R. Co. v. Hurley, 10 Tex. Civ. A. 246, 
31 ‘SW 73. 


85. Northern Pac. R. Co. v. Heflin, 
83 Fed. 93, 27 CCA 460; McDermott v. 
Crook, 20 App. (D. C.) 465; Decker 
v. Gardner, 124 N. Y. 334, 26 NE 814, 
11 LRA 480; Arnold v. Suffolk Bank, 
27 Barb. (N. Y.) 424. 


[a] In Texas (1) it has been held 
that a receiver of a railroad company 
was a proper party to a passenger’s 
suit for injuries arising prior to the 
receiver’s appointment. Internation- 
al, ete., R..Co., v. Ormond, 57 Tex. Civ. 
A. 79, 121 SW 899; Dallas Cons. Tract. 
R. Co. v. Hurley, 10 Tex. Civ. A. 246, 
31 SW 73. (2) On the other hand, it 
has been held that the receiver of a 
connecting carrier, appointed more 
than two years after delivery of goods 
to the initial carrier for transporta- 
tion, was not a proper party to an 
action for loss of the goods, in the 
absence of an allegation that the 
goods came into his possession, 
into possession of the connecting 
rier, after his appointment. Davies 
v. Texas Cent. R. Co., 62 Tex. Civ. A. 
599; 133 SW 295: 

86. Pender County Drain. Dist. No. 
4 Comrs. v. Lafayette Southside Bank, 
27 F. (2d) 286; U. S. Mortgage, etce., 
Co. v. Missouri, ete., R. Co., 269 Fed. 
497 [reh den 272 Fed. 458 (certiorari 
den 256 U. S. 699 mem, 41 SCt 538 
mem, 65 L. ed. 1177 mem) ]. 


87. Flynn v. Furth, 25 Wash. 105, 
64 P 904; Denny v. Cole, 22 Wash. 
372, 61 P 38, 79 AmSR 940 (necessity 
of joining a receiver of a partnership 
with the partners in an action to fore- 
close a lien). 


88. Buda Foundry, etc., Co. v. Co- 
lumbian Celebration Co., 55 Ill. A. 381. 


89. Childs v. Blethen, 40 Wash. 
340, 82 P 405. 


[a] Tllustration.—In a suit by 
ereditors of an insolvent corporation 
to which stock-holders were made 
parties, the receiver was directed by 
a judgment in favor of the creditors 
against the stock-holders to collect 
and enforce the same against the lat- 
ter, and it was held that in an action 
on such judgment the receiver, al- 
though not beneficially interested in 
the judgment, represented the credi- 
tors, and was a proper, although not 
a necessary, party to join with the 
ereditors. Childs v. Blethen, 40 Wash. 
340, 82 P 405. 


90. Smith y. Trenton Delaware 
Falls Co., 4 N. J. Eq. 505 (Suit by a 
ereditor to subject property tran:s- 
ferred by the corporation before the 
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unlawfully assuming to be a corporation, is not one 
in which a receiver previously appointed in a suit 
by other creditors against the corporation as such 
is a necessary party.®! <A receiver of a corporation 
in the actual possession of its property, operating 
the same to the exclusion of the corporation, is a 
necessary party to a proceeding against the corpora- 
tion where'a judgment against it relates to the op- 
eration of the property in the receiver’s hands and 
which it is impossible for the corporation itself to 
obey.®2 So, receivers who, in the discharge of their 
duties, become liable, jointly and severally with oth- 
ers, either in contract or tort, are properly joined 
with the other tortfeasors in an action on the lia- 
bility, although the law provides a different mode of 
obtaining satisfaction of the judgment against the 
different defendants,®* and such receiver is a prop- 
er party to a suit to restrain ditch proceedings 
against a company of which he is receiver, com- 
menced after his appointment.°* 

After sale or surrender of property. After the 
sale of property in the receiver’s hands and determi- 
nation of his functions with respect to it,°° he is 
not a necessary party in any proceeding involving the 
enforcement of other rights against such property ;°° 


and a receiver in the capacity of a mere stakeholder. 


who surrenders the possession of property prior to 
the determination of the suit is not a necessary par- 
ty to a suit subsequently brought to recover the value 
of such property from one who took it with knowl- 
edge of the facts.°? 


Receiver as informal party. If receivers have all 
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the property in their hands for whomsoever it may be 
found to belong, and all proceedings in the cause are 
for the purpose of ascertaining the rights of all claim- 
ants, and how the property should be disposed of, it 
is not necessary to make the receivers technical par- 
ties defendant to each bill filed, since the proceed- 
ings are in their nature in rem, and the receivers are, 
in effect, parties to all the proceedings.** And where 
funds are placed in the hands of the general receiv- 
er of a court of equity, by order entered in an ac- 
tion at law, to await determination of ownership, 
the general receiver, although not named as a party 
in the bill to determine such ownership, nor served 
with process, is an informal party.°® 

Other cases involving the necessity or propriety 
of joining the receiver in a particular action are set 
out in the note.+ 

[§ 563] 8. Addition, Substitution, and Interven- 
tion’—a. In General. Where the action is improp- 
erly brought in the name of the receiver, an amend- 
ment may be allowed to make the action stand in 
the name of the owner,* or such owner may be add- 
ed as coplaintiff;* and where the action is inad- 
vertently brought in the name of the corporation 
instead of in the name of its receiver, an amendment. 
may be allowed to make the receiver plaintiff. So 
where the several receivers of a corporation sue in 
equity the court may permit an amendment by strik- 
ing out one of them as plaintiff and inserting him as 
defendant, when his legal and private positions be- 
come incompatible. And where a receiver sues in 
behalf of creditors, it is proper to allow an amend- 


appointment of a receiver to the sat- | 1143]. 
isfaction of a claim against the cor- [b] Receiver held not necessary 
poration is for relief which operates | party.—(1) Custodian of property 


to relieve the receiver of part of his 
duties and as a removal of the re- 
ceiver pro tanto). 

91. Wheeler v. Clinton Canal Bank, 
Harr. (Mich.) 449. 

92. Chicago City R. Co. v. Peo., 116 
Ill. A. 633 (proceeding to compel a 
traction company to accept a certain 
fare in exchange for carriage). 

93. Tandrup v. Sampsell, 234 IIl. 
526, 85 NE 331, 17 LRANS 852. 

94 Caldwelt v. Harrison Tp., 2 Oh. 
Cir, Ct, 10, Oh, Cir, Dec, 332, 


Cause of action accruing against 
receiver in management of property 
see supra § 225. 

95. Effect of: 
Discharge of receiver 
infra § 106 et seq. 
Sale of property generally see infra 

§ 313 et seq. 

96. 
We Chicazo, -etc., (Ri, Co; 13) Fed..'857 
[aff 109 U. S. 724,.3 SCt 594, 27 L. ed. 
1081] (in such case the receiver was 
not a necessary party in a proceeding 
to adjudge a lien on such property 
still subsisting). 


97. Phelps v. Elliott, 29 Fed. 53 
[app dism 140 U. S. 694 mem, 11 SCt 
1026 mem, 35 SCt 745 mem]. 


98. Grand Trunk R. Co. v. Central 
Vermont R. Co., 88 Fed. 622. 


99. Worrell v. Lusk, 88 W. Va. 181, 
106 SE 440. 

1. See cases infra this note. 

[a] Receiver held necessary party. 
—Receiver of corporation is neces- 
sary party to previously instituted 
stockholder’s suit to recover wasted 
assets from directors. Seaman v. Mc- 
Culloch, 8 F. (2d) 820 [certiorari den 
271 U. S. 671, 46 SCt 485, 70 L. ed. 


generally see 


Massachusetts Mut. L. Ins. Co.., 


cannot complain that receiver was 
not party to action in which he was 
ordered to deliver property to such 
receiver. Irer v. Gawn, 99 Cal. A. 17, 
277 P 1053. (2) It was not essential 
to the right to recover, against de- 
fendant city, of the use plaintiff, the 
surety on bonds of a contractor to 
erect a building for the city, that a 
receiver appointed in a federal court 
to receive the money involved from 
defendant city be named as a party 
plaintiff; his appointment not author- 
izing or obliging him to sue, nor giv- 
ing him any authority over suits in- 
stituted. Wells v. Philadelphia, 270 
Pa. 42, 112 A 867. 


[c]) Receiver held proper party.— 
Where receiver is appointed in the 
federal court for an interstate rail- 
road, he may under federal Judicial 
Code § 66, be made party defendant to 
action in state court to demolish a 
bridge belonging to such road and is 
bound by the judgment of the state 
court. Kaw Valley Drain. Dist. v. 
Missouri Pac. R. Co., 99 Kan. 188, 161 
P93 


[d] Receiver held not proper or 
necessary party.—Where a _ receiver 
has been appointed for a lessee who 
has previously entered into a con- 
tract with the lessor, the receiver is 
not a necessary or proper party to an 
action by the lessor against the lessee 
for a violation of the contract. St. 
Louis, ete., R. Co. v. Ravia Granite 
Ballast Co., 70 Okl. 273, 174 P 252, 21 
ALR 690, 


2. Cross references: 

Generally see Parties §§ 184-318. 

Of receiver in supplementary proceed- 
ings see Hxecutions § 1061. 

Subsequent pleading see infra § 580. 
3. Chandler v. Frost, 88 Ill. 559; 


Campbell, ete., Co. v. Engine Co., 182 
Mass. 304, 65 NE 396; East Tennessee 
Land Co. v. Leeson, 178 Mass. 206, 5¢ 
NE 639; Wilson v. Welch, 157 Mass. 
77, 31 NE 712; Bigelow v. Draper, 6 
N. D. 152, 69 NW 570 (amendment aft- 
er verdict). 


[a] For example, in an action by 
“George Chandler, receiver of the La- 
mar Insurance Company,” to recover 
on a stock subscription, it was error 
to refuse an amendment to make the 
cause stand simply in the name of the 
Company: Chandler v. Frost, 88 Ill. 
£3) ° 


Right to amend answer after sub- 
stitution see infra § 580. 


4 McGuin v. Fretts, 13 Ont. 699. 


5. Campbell, ete, Co. v. Barr 
Pumping Engine Co., 182 Mass. 304, 65 
NE 396; Hulbert v. Hohman, 22 
Misc. 248, 49 NYS 633 (holding that 
the amendment may be regarded al- 
most as a correction of the name of a 
plaintiff rather than the substitution 
of an entirely distinct and different 
party). 

[a] After exceptions sustained in 
appellate court on the ground that 
an action on a cause of action in a 
corporation could not be maintained 
in form in the name of the receiver 
of the corporation, which was the only 
error at the trial, the trial court may 
allow the substitution of the corpo- 
ration as plaintiff and enter judgment 
on the verdict. Campbell, ete., Co. v. 
Barr Pumping Engine Co., 182 Mass. 
304, 65 NE 396. 


[b] Form of motion by receiver 
and order thereon.—Campbell, ete., 
Co. v. Barr Pumping Engine Co., 182 
Mass. 304, 65 NE 396, 


6. Hewett v. Davis, 50 Me. 271 
(where suit was by receivers of a cor- 
poration to recover against stock- 
holders to enforce statutory liability, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ment substituting as plaintiff a creditor suing for 
himself and other creditors.’ 


Change of name. Where a corporation party for 
which receivers have been appointed changes its 
name, an amendment authorizing it to proceed in the 
new name does not constitute a complete and unau- 
thorized change of parties.*® 


Successive receivers. Where a receiver resigned 
pending suit against him in his representative ca- 
pacity, and the court which appointed him appoint- 
ed another in his place, it was proper to amend by 
striking out the name of the first receiver’s name as 
defendant and inserting in place thereof the name 
of his successor.® 


Discretion of court to bring in party or dismiss 
action. Where a receiver is an indispensable party, 
it is within the diseretion of the court to dismiss the 
action instead of allowing it to proceed and direct- 
ing the receiver to become a party.?° 


[§ 564] b. Of Receiver in Original Suit. A re- 
ceiver is not a litigant in the suit in which he is 
appointed,!+ and, although he may be one author- 
ized by statute under control of the court to bring 
and defend actions, and under the practice of the 
courts persons may be made parties to a suit by 
pleading, intervention pro interesse suo, ete.,!? if 
none of such methods is pursued it is irregular to 
permit him to file an answer as a party,!* and a 
receiver who merely holds property pending the de- 
termination of an action to settle the ownership, has 
no such interest in the action as will entitle him to 
intervene.+* 
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[§ 565] c. Of Receiver To Defend Other Ac- 
tions!®°—(1) In General. While a receiver may not 
be a necessary party to an action against the person 
of whose property he is receiver,+® he may, in the 
discretion of the court,’? be permitted, by imterven- 
ing, to interpose any proper defense to the action.'* 
A receiver pendente lite in a suit to foreclose a cor- 
porate mortgage, whose functions are confined to the 
care and preservation of the particular property, 1s 
not a proper party to be substituted for the company 
in an action for a cause in no way connected with 
him and which could not be charged on the mortgaged 
property,!® although the addition of such a receiver 
as a party defendant has been allowed under some 
circumstances.*° So, where all the rights of a cor- 
poration are in the receiver, and he has the authority 
to enforce these rights by action under the order of 
the court, he cannot be compelled to defend a suit 
in which he as receiver may have interest, nor to sub- 
mit his rights as receiver to judgment in an action 
which may be in conflict with one which he has in- 
stituted by authority of the court.2? And the mere 
appointment of a receiver of a litigant in a pending 
cause being no bar to the suit,?? which will not 
abate in consequence of such appointment,”* the 
corporation, in the instance of the appointment of 
a receiver of a corporation, not being dissolved 
thereby,?* the receiver is not a necessary party,?° 
although he may be a proper party, to be admitted 
on his own application to appear and defend if the 
interests which he represents render it proper or 
necessary,”° and the suit may be prosecuted to judg- 


and one of them was a stock-holder, 
the court holding that by allowing 
such amendment the appointment of 
such receiver was in effect revoked). 

7. Buist v. Williams, 81 S. C. 495, 
62 SE 859. 

8 Gate City ‘Terminal Co. v: 
Thrower, 136 Ga. 456, 71 SE 903. 

9. Atlanta, etc. R. Co. v. McGill, 
194 Ala. 186, 69 S 874. 

10. Seaman v. McCulloch, 8 F. (2d) 
820 [certiorari den 271 U. S. 671, 46 
SCt 485, 70 L. ed. 1143]. 


11. See supra § 163. 

12. Youtsey v. Hoffman, 108 Fed. 
693. And see supra § 147. 

13. Youtsey v. Hoffman, supra. 

14. National Park Bank v. God- 


dard, 20 NYS 526. 


[a] Where the receiver is a mere 
stakeholder, the court cannot impose 
upon the fund in his hands the ex- 
pense of his attending upon and tak- 
ing part in the trial of the issues be- 
tween the several parties to the suit 
as to the ownership of the property. 
National Park Bank v. Goddard, 20 
NYS 526. 


15. Intervention by receiver after 
discharge see infra § 110. 


16. See supra § 562. 


17. Weigen v. Council Bluffs Ins. 
Co., 104 Iowa 410, 73 NW 862. 


18. Weigen v. Council Bluffs Ins. 
Co., 104 Iowa 410, 73 NW 862; Black 
v. New Orleans R., etc., Co., 145 La. 
180, 82 S 81; Palestine Water, etc., 
Co. v. Palestine, 91 Tex. 540, 44 SW 
814, 40 LRA 208 [aff (Civ. A.) 41 SW 
659]. See Parsons v. Rinard Grain 
Co., 186 Iowa 1017, 173 NW 276 (re- 
ceiver of the property of an insolvent 
corporation is not a necessary party 
to a suit between officers and direc- 
tors of the corporation and stockhold- 
ers and creditors thereof, except as 
he might make himself such to pro- 


tect the property in the interests of 


both. the corporation and its credi- 
tors). 
[a] He is entitled to intervene and 


resist an attachment on property as 
that of the corporation but which had 
been conveyed to him in insolvency 


proceedings. Gayoso Sav. Inst. v. 
Burrow, 37 Tex. 88. 
19. Decker vy. Gardner, 124 N. Y. 


334, 26 NE 814, 11 LRA +480 (impro- 
priety of substituting such receiver 
in an action against the corporation 
for a trespass). 


20. Matter of Jacobson, 
Div. 75, 48 NYS 420. 


[a] Thus such leave was granted 
to plaintiff to add the receiver as de- 
fendant in an action against a rail- 
road company to recover rental and 
fee damages to property caused by 
the construction of the road, a receiv- 
er appointed pendente lite in an ac- 
tion to foreclose a mortgage on the 
railroad property, the receiver being 
authorized by the order appointing 
him to defend all actions instituted 
against him and also to appear and 
conduct the defenses of any action 
pending against the company, the 
court holding that the operation of 
the road by the receiver being for an 
indefinite period could not justly post- 
pone plaintiff’s proceeding. Matter 
CT oaee ee 23 App. Div. 75, 48 NYS 


21. Colorado Nat. Bank v. Scott, 
19 AbbNCas (N. Y.) 348. 


[a] MTlustration.—Where, pending 
an action against a trustee of a cor- 
poration, to subject to plaintiff's debt 
land alleged to have been conveyed by 
the corporation to defendant in fraud 
of creditors, proceedings were insti- 
tuted to dissolve the corporation, and 
a receiver was appointed who also 
sued to set aside the conveyance, a 
motion by plaintiff to bring in the 
corporation and the receiver as par- 


23 App. 


ties defendant should be denied. Col- 
orado Nat. Bank v. Scott, 19 AbbNCas: 
(N. Y.) 348. 


22. See supra § 151. 

Date See Abatement and Revival §. 
24. See Corporations § 3217. L) 
25. See supra § 562. 


26. 'U. S.—Speckert v. German Nat.. 
Bank, 98 Fed. 151, 38 CCA 682; Den- 
ton v. Baker, 79 Fed. 189, 24 CCA 476; 
Mercantile Trust Co. v. Pittsburgh, 
etce., R. Co., 29 Fed. 732. 


Mass.—Kittredge v. 
Mass. 384, 37 NE 369. 


eee ges v. Holliday, 68 Miss. 
298, 8 S 67 


IN; J sieceninel v. Philadelphia 
Worsted Co., (Ch.) 57 A 733. 


Utah.—State v. Third Judicial Dist. 
Cth veils Utah> 418) a1 0S eadi2as 


a] Where bill against corpora- 
tion is for establishment of lien on 
part of the property, the receiver is 
properly granted leave to intervene 
and contest plaintiff's right to recover 
and he may rely upon the insufficien- 
cy of the evidence to sustain a decree 
for plaintiff; therefore it is not prop- 
er to dismiss his petition merely be- 
cause no testimony was taken by him 
in support of his averments. Perry 
v. Godbe, 82 Fed. 141. 


[b] Setting aside order of sale.— 
A receiver of an insolvent corporation 
is authorized to intervene in an at- 
tachment suit against the corporation 
and file a motion to set aside an or- 
der of sale of the attached property. 
State v. Third Judicial Dist. Ct., 37 
Utah 418, 108 P 1121. 


[ec] Under statute giving creditor 
right to intervene in an attachment 
suit upon the presentation of an affi- 
davit that he believes the debt claimed 
in the attachment suit to be fictitious, 
a receiver who presents such affidavit, 


Osgood, 161 
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ment without bringing him in,?7 or if plaintiff in the 
suit is successful, when he undertakes the collection 
of his judgment it may be that the receiver can in- 
terpose.2® In such eases it has been held that the 
receiver of a litigant has no status in the action un- 
til he has made himself ‘a party by proper proceed- 
ings;2® he has no unqualified right to appear and 
defend when he has not been made a party, and 
being an officer of the court, it is held that whether 
he should be allowed to appear and defend actions 
is addressed to the sound diseretion of the court.*° 
But it has been held that a receiver appointed for 
defendant after levy of an attachment may move to 
discharge the same,*! and that under the statutory 
power of a receiver to bring and defend an action 
in his own name as receiver,®? a receiver of a cor- 
poration may file a motion to set aside a judgment 
entered against the corporation in the court which 
had control of him as receiver.** <A receiver ap- 
pointed in an action to dissolve a partnership was 
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intervene, in an action previously brought against 
the firm, to recover for goods sold to the firm.** 
Under some statutes,?> a receiver may, by order of 
court, be brought in as defendant where a complete 
determination of the controversy cannot be had with- 
out his presence.*° 

Leave to 


Order for leave to intervene; waiver. 

intervene, when granted, should be by order;** but 
if the suit is proceeded with without objection, the 
entry of the order will be waived.** 


[§ 566] (2) Effect of Intervention or Substitu- 
tion.?® When a receiver intervenes in a pending 
action he submits himself to the jurisdiction of the 
court and must be governed in his subsequent steps 
in the action by the same rules applicable to other lit- 
igants.4° And where the receivers of a corporation 
are substituted as parties defendant in a suit against 
the corporation, the corporation is automatically 
eliminated from the case,*#! and can thereafter make 
no motion in the cause.*” 


held to have no such interest as to 


and in whose hands the estate of the 
attached debtor has been placed by 
agreement among all the attaching 
creditors but one, is entitled to in- 
tervene as the representative of those 
ereditors in the suit of the attaching 
creditor who refuses to enter into the 
agreement, and proceeds with his at- 
tachment. Paine v, Holliday, 68 Miss. 
OSes S46 1 OF 


{[d] Petition of intervention may 
contain a statement of the petitioner’s 
view of the case and pray, in addition 
to intervention, for the final relief 
which he desires. Perry v. Godbe, 82 
Fed. 141. , 


Appointment of receiver as affect- 
ing parties to pending actions by or 
against corporations generally see 
Corporations § 3229. 


27. U. S.—Mercantile Trust Co. v. 
Pittsburgh, etc., R. Co., 29 Fed. 732. 


Ill.—Merecantile Ins. Co. v. Jaynes, 
S7siIll. 199. 


Kan.—Kelley v. Union Pac. R. Co., 
58 Kan. 161, 48 P 843. 


N. J.—Cooper v. Philadelphia 
Worsted Co., (Ch.) 57 A 733. 


N. Y.-—Tracy v. Selma First Nat. 
Bank, 37 N. Y. 528. But see Wilson 
vs Wilson, 1 Barb. Ch. 592 (holding 
that the appointment of a receiver at 
most could only render the suit defec- 
tive, so as to make it irregular for 
the complainant to proceed until the 
receiver is brought before the court, 
by a supplemental bill in the nature 
of a bill of revivor). 


28. )-Toledo, ete, R.. Co. iv. 
85 Ill. 80, 28 AmR 613. 
29. Wilder v. New Orleans, 87 Fed. 


843, 31 CCA 249; Mercantile Trust 
Co. v. Pittsburgh, etc., R, Co., 29 Fed. 


Beggs, 


732; Mercantile Ins. Co. v. Jaynes, 87 
Tll. 199; Whittlesey v. Delaney, 73 N. 
Woeott: Tracy v.. Selva’ First, Nat: 


Banks tin. Y. 52355) Transcr: A: 14; 
Flynn vy. Furth, 25 Wash. 105, 64 P 
904. 


[a] Receiver of insolvent corpora- 
tion cannot interfere in a case pending 
against the corporation at the time 
ot his appointment as by giving no- 
tice of a motion or conducting an ap- 
peal in his own name, until he has 
been made a party to the action by or- 
der of court. Tracy v. Selma First 
Van Bank, 37 N. Y. 523, 5 Transcr. A. 
14. 


[b1] Refusal of application of cor- 
poration to make its receiver a party 
is not error; if the receiver desires 
to be let in to defend, he shouid make 


authorize him to 


the application to that end. Mercan- 
tile Ins. Co. v. Jaynes, 87 Ill. 199. 


30. American Waterworks Co. v. 
Farmers’ L. & T. Co., 73 Fed. 956, 20 
CCA 1383 [certiorari den 163 U. S. 675 
mem, 16 SCt 1198 mem, 41 L. ed. 319 
mem]; Ottumwa State Bank v. Mc- 
Elroy, 106 Iowa 258, 76 NW 715; Hed- 
rick v. McBHiroy, (lowa) 76 NW 716; 
Dunlop v. Patterson F. Ins. Co., 74 
N. Y. 145, 30 AmR 283; Bate v. Bren- 
ack Stevedoring Co., 197 App. Div. 
194, 188 NYS 855; Hart v. Kohn, 12 
Mise. 649, 33 NYS 272; Farmers’ L. 
& T. Co. v. Hoffman House,'7 Misc. 358, 
27 NYS 634. See Patrick v. Hells, 30 
Kan. 680, 2 P 116 (as to right of re- 
ceiver of the property of the corpora- 
tion appointed with the qualification 
that he is not to interfere with the 
possession of mortgaged property 
which was involved in a suit to fore- 
close, to be made a party to the fore- 
closure proceeding). 


[a] Court should determine wheth- 
er the defense should be interposed 
when the question is presented on the 
motion of a receiver for leave to de- 
fend in a certain action, and it is im- 
proper for the court to authorize a 
receiver to employ counsel to advise 
him as to a defense and to defend if 
so advised. Troy Sav. Bank v. Mor- 
rison, 27 App. Div. 423, 50 NYS 225. 


[b] Where the corporation has 
been represented.—(1) Under a stat- 
ute providing that ‘“a defendant 
served by publication alone shall be 
allowed, at any time before judgment, 
to appear and defend the action,” it 
was held that no abuse of discretion 
was shown in denying the application 
of the receiver of an insolvent for- 
eign corporation to set aside the de- 
fault of such corporation, and to per- 
mit him to appear and defend on its 
behalf, in an action commenced by at- 
tachment, in which such corporation 
had been served by publication, and 
in which a foreign assignee of defend- 
ant had appeared, but made no de- 
fense, and where there was no at- 


tempt to excuse such default, and 
such receiver was not a necessary 
party to the pending litigation, and 
the defense tendered was merely that 
plaintiff should not be permitted to 
recover the full amount for which de- 
fendant was liable for the reason that 
it was insolvent. _Ottumwa State 
Bank v. McElroy, 106 Iowa 258, 76 
NW 715. See Hedrick v. McElroy, 
(lowa) 76 NW 716 (holding that un- 
der facts similar to those in the case 
last above cited, the rule in that case 
applied, and that the fact that the 


But an order substituting 


receiver filed an answer before the 
default was entered did not enlarge 
his right to defend). (2) So an appli- 
eation by an ancillary receiver of a 
corporation for leave to file an answer 
for the purpose of setting up defenses 
already pleaded by the corporation 
was properly denied, especially when 
it was not made until after all the 
testimony had been taken and the 
cause heard and submitted. American 
Waterworks Co. v. Farmers’ L. &~T. 
Co., 73 Fed. 956, 20 CCA 133 [certi- 
orari den 163 'U. S. 675 mem, 16 SCt 
1198 mem, 41 L. ed. 319 mem]. 


[c] Discretion improperly exer- 
cised.—Where it did not appear that 
there was any defense to foreclosure 
action on a mortgage executed by a 
corporation, or that the corporation 
was neglecting its duty in defend- 
ing the action, a receiver of the cor- 
poration appointed by the federal 
courts should not be allowed, in the 
discretion of the trial court, to inter- 


vene as a party defendant. Bate v. 
Brenack Stevedoring Co., 197 App. 
Div. 194, 188 NYS 855. 

31. See Attachment § 1007. 

32. See supra § 535. 

33. Smead Foundry Co. v. Ches- 
brough, 18 Oh. Cir. Ct. 783; 6 Oh. Cir. 
Dec. 670. : 

34 Honegger v. Wettstein, 94 N. 
Yi. 252: 

35. See statutory provisions. 


36. Williams v. Hall, 30 Ariz. 581, 
249 P 755. 


[a] Statute applied.—A receiver of 
an insolvent bank is properly brought 
in as defendant in an action by the 
state against the secretary of state 
and his surety to recover fees im- 
properly deposited, where the origi- 
nal defendants claim that they are 
entitled to the proceeds of securities 
in the hands of the receiver. i 
ee v. Hall) S0MAriz. 7581), 
( . 


37. Perry v. Godbe, 82 Fed. 141. 
38. Perry v. Godbe, supra. 
39. Effect of: 
Appearance see supra § 556. 
Substitution of receiver as plaintiff 
see infra § 567. 


40. Arnold v. Weimer, 40 Nebr. 216, 
58 NW 709. - 

41. Burns v. Chicago.R. Co., 208 Ill. 
As. 295: 
42. Burns v. Chicago R. Co., su- 
pra (motions by the corporation to 
instruct a finding in its favor or to 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 566-568] 


a receiver of a corporation as defendant, with the 
like effect as though the action were continued in 
the name of the corporation, can have no effect, in 
respect to the jurisdiction of the court over the sub- 
ject matter, and over the corporation as defendant, 
to confer a jurisdiction in those particulars, which 
the court would not otherwise have had.*3 


[§ 567] d. Of Receiver To Prosecute, and Contin- 
uance of Action in Name of Original Party.4+ The 
receiver of plaintiff in a pending action in another 
court succeeds him in that court as the proper party 
to prosecute to final judgment the issues relating to 
possession of the property involved in the receiver- 
ship.*® An action by a corporation does not abate 
by the mere appointment of a receiver,*® and where 
suit is begun by a corporation for infringement of 
a patent, a receiver of the corporation subsequently 
appointed is entitled to intervene and carry in the 
pending action,** but a receiver has no right to in- 
tervene in actions not affecting the particular prop- 
erty of which he is receiver.*® It 18 sometimes pro- 
vided by statute that on transfer of interest the ac- 
tion may be continued in the name of the original 
party unless the court directs the person to whom 
the interest is transferred to be substituted, or 
joined with the original party.4® But the rule that 
a receiver of a defendant has no status in the action 
until he is made a party upon his application®® is 
applied to the receiver of a corporation plaintiff in 
arrest the judgment, were properly 
denied). > 

43. Cadle v. Tracy, 4 F. Cas. No. 
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an action brought by a corporation, 
for which a receiver has been appoint- 
ed pending the action, may be grant- 
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another action to which the receiver is not a neces- 
sary party,®! and the mere filing in a foreclosure 
suit by complainant’s receiver in a creditor’s suit of 
an affidavit of his appointment, without any further 
order thereon, does not make such receiver a party 
to the suit.6? The granting of an application by a 
receiver to be substituted as plaintiff in a pending 
action rests in the sound discretion of the court.®* 


Effect of substitution. The rights of a receiver 
substituted as plaintiff in a suit begun before his 
appointment can rise no higher than the rights of the 
original plaintiff.>4 

[§ 568] e. Of Other Parties. The rule under a 
general statute that in order to entitle one to in- 
tervene it must appear either that a complete de- 
termination of the controversy cannot be had with- 
out his presence or that he has an interest in the 
subject matter®® applies to an action by a receiver.°® 
A party to the suit in-which the receiver was appoint- 
ed whose rights for the, purposes of litigation have 
passed to the receiver is not & proper party to inter- 
vene in an action by the receiver for the enforcement 
of such rights.°* And in an action against a re- 
ceiver, creditors whom the receiver represents, and 
whose rights are defended by him, are not entitled 
to intervene.°§ 


In receivership proceedings.®® Generally, the al- 
lowance of intervention in the pending receivership 
proceeding is discretionary with the court,®° and may 
53. St. Louis, ete., R. Co. v. Holla- 


day, 131 Mo. 440, 33 SW 49; Shaped 
Seamless Stocking Co. v. Snow- 


2,279, 11. Blatchf. 101. 


44. Continuance of action on 
change of receiver see Abatement and 
Revival § 239. 


45. San Antonio, etc., R. Co. v. Da- 
vis, (Tex. Civ. A.) 30 SW 693. 


[a] Orders already made in action 
will inure to a receiver’s benefit and 
protect his possession and he will 
take the-property subject to the de- 
termination of the court in which that 
suit was pending of any right assert- 
ed by defendants in that suit. San 
Antonio, etc., R. Co. v. Davis, (Tex. 
Civ. A.) 30 SW 693. 


46. See Abatement and Revival § 
226. 


47. National Electric Signaling Co. 
vy. Telefunken Wireless Tele. Ca, 208 
Fed. 679, 125 CCA 647. 


48. Wheeling Bridge, ete., Co. v. 
Cochran, 68 Fed. 141,15 CCA 321. 


[a] Illustration.—Where a receiv- 
er was appointed in a suit to foreclose 
a corporate mortgage, his powers be- 
ing limited to the mortgaged proper- 
ty, he had no right to intervene in a 
pending action brought by the corpo- 
ration involving a claim for money 
which did not constitute any part of 
the mortgaged property. Wheeling 
Bridge, etc., Co. v. Cochran, 68 Fed. 
141, 15 CCA. (321, 

"49. See statutory provisions. 


[a] Statute applied.—Phcenix 
Warehousing Co. v. Badger, 67 N. Y. 
294 [aff 6 Hun 293] (action on un- 
paid subscription to corporate stock 
may be continued by receiver in name 
of corporation); Sigua Iron Co. v. 
Brown, 58 App. Div. 436, 69 NYS 295 
[aff 33 Misc. 50, 68 NYS 141, and aff 
171 N. Y. 488, 64 NE 194] (continu- 
ance of action in name of foreign cor- 
poration after appointment of ancil- 
lary receiver); Albany City Ins. Co. 
v. Van Vranken, 42 HowPr (N. Y.) 
281 (holding that a motion to dismiss 
the complaint, made by defendant, in 


ed without substituting the receiver 
as plaintiff); Talmage v. Pell, 9 
Paige (N. Y.) 410 (action may be con- 
tinued by receiver either in his own 
name or in name of corporation under 
order of court made on Summary ap- 
plication). 


[b] Where there is no transfer of 
interest pending the action.—Where 
in a suit by a bank against the maker 
and indorser of a note made jointly 
the maker alone was served, and after 
default by the maker the bank passed 
into the hands of a receiver, a motion 
by the receiver to be substituted as 
plaintiff could not be granted upon 
the service of a Summons upon the 
indorser by the receiver because after 
judgment against the maker there 
was no action pending against, the 
indorser-and therefore there was no 
transfer of interest pending the ac- 
tion under the code provision govern- 
ing substitution of parties. East Riv- 
er Bank y. Cutting, 14 N. Y. Super. 


636. 
50. See supra § 565. 
51. Missouri, etc., R. Co. v. Ger- 


man Nat. Bank, 77 Fed. 117, 23 CCA 
65; St. Louis, etc., R. Co. v. Holladay, 
131 Mo. 440, 38 SW 49. 


[a] Application made by defend- 
ant.—Where the application to sub- 
stitute the receiver of an insolvent 
bank was made by defendants it was 
held that while the motion should 
have been allowed if made at the in- 
stance of the receiver and he desired 
to prosecute the action in his own 
name, its denial was not ground for 
reversing the judgment subsequently 
rendered against defendants; and 
that if the receiver desired to be sub- 
stituted as a party plaintiff so as to 
be in a position to control the judg- 
ment, he might still make a proper 
application to that end. Missouri, 
ete., R. Co. v. German Nat. Bank, 77 
Fed. 117, 23 CCA 65. 


52. Thomas v. Van Meter, 164 Ill. 
304, 45 NE 405. 


Church Co., 20 Mise. 319, 45 NYS 849. 


[a] It is proper exercise of dis- 
cretion (1) to deny a motion by a re- 
ceiver of a corporation appointed at 
the instance of a judgment creditor 
to be substituted in.a pending action 
by the corporation, where such corpo- 
ration has not been dissolved, and its. 
attorney has a larger interest than it 
has in the action. Shaped Seamless’ 
Stocking Co. v. Snow-Churéh Co., 19 
Misc. 421, 44 NYS 221 [aff 20 Misc. 
319, 45 NYS 849]. (2) Where the 
parties in interest were sufficiently 
represented before the court to enable 
it to determine the controversy the 
refusal of the application by attorneys 
for the corporation was held to be 
proper, especially where there was 
great delay in making the application, 
and the granting of it would necessi- 
tate further delay in the trial. St. 
Louis, ete., R. Co. v. Holladay, 131 Mo. 
440, 33 SW 49. 


54 Markee v. Philadelphia, 270 Pa. 
3a7, 113 A. 359. 


55. See statutory provisions. 


56. Ironwood v. Coffin, 39 Misc. 278, 
79 NYS 502. 


[a] Determination of conflicting 
claims to recovery by receiver is not 
a proper matter to justify interven- 
tion in the receiver’s action. Iron- 
an v. Coffin, 39 Mise. 278, 79 NYS 
502. 

57. Driver v. Lanier, 66 Ark. 126, 
49 SW 816. 


Consequent suspension of rights of 
parties represented see supra § 541. 


58. Springer v. Aver, 50 Wash. 642, 
97 P 774. 
59. Application for relief in re- 


ceivership proceedings generally see 
supra § 46. 


60. Vicksburg, etc, R. Co. v. 
Schaff, 5 F. (2d) 610; Pottlitzer v. 
Citizens’ Trust Co., 60 Ind. A. 45, 108 
a 36; In re Thompson, 44 Pa, Co. 
18. 


g52 153°C. 34 
be denied for laches.*2 But in some cases the right 
to intervene is absolute,®? and in others is dependent 
on statute.°? The court has recognized the right to 
intervene, although the purpose of the intervention 
respects solely the proper administration of a fund 
in the eustody of the court and in which the inter- 
vener is entitled to share,®* and a court cannot law- 
fully refuse to permit an intervening petition to be 
filed when the petitioner shows a title to or a len 
upon property in the custody of a receiver, and a 
present right to its possession, which is superior to 
any right or title that is or may be asserted by the 
parties to the suit in which the intervention is filed, 
and at whose instance a receiver was obtained,®® al- 
though it is held on the other hand that a mere credi- 
tor whose rights may be fully protected before the 
master will not be allowed to intervene as a party.°° 
Trespassers in whom the record fails to disclose any 
interest in the original controversy cannot properly 
be allowed to be made parties.°* 


[§ 569] 4. Description of Parties. The proper 
form of designating the defendant seems to be to 
name him “as receiver” of the party of whose prop- 
erty he is receiver;°® and referring to the continuing 
character of a receivership it is said that if actions 
were brought against the receivership generally or 
against the corporation by name, “in the hands of,” 
or “in the possession of,” a receiver without stating 
the name of the individual, it would more accurate- 
ly represent the character or status of defendant.?° 


61. Pottlitzer v. Citizens’ Trust 
Co., 60 Ind. A. 45, 108 NE 36. 65. 

CZ. ViCkSbuUre; a ete, Ry 'COnu. Vs liok COA 234" 
Schaff, 5 F. (2d) 610. 148. 


[a] Illustration.—Lessor of rail- [a] 


RECEIVERS 


American L. Ins. Co., 77 N. Y. 297. 


Minot v. Mastin, 95 Fed. 734, 
Graves v. Hall, 27 Tex. 
See also supra § 147. 


Pleading taken as petition in 


[§§ 568-570 


The word “receiver” is not mere descriptio persone 
which may be disregarded,*! although there is con- 
trary authority.7? The allegations of the pleading, 
as well as its title, may be referred to to ascertain 
that the action is against a receiver.’ 


Defective designation; amendment.74 Under a 
statute authorizing amendment of defects in the 
designation of parties,7®> the court may permit an 
amendment to show that it was intended to sue de- 
fendants as receivers of a corporation other than 
the one named.*® And where an order of court per- 
mits plaintiff to prosecute to judgment a suit against 
a railroad company in the hands of receivers, failure 
formally to name the company in the summons is not 
a substantial defect which will invalidate the judg- 
ment.?7 It has been held that a complaint against a 
receiver may be amended so as to charge him in his 
official capacity “as” receiver,’® and that where a 
summons sets out plaintiff’s name, followed by the 
word “receiver,” an amendment which designates him 
“as receiver” does not substitute a new plaintiff.”® 
On the other hand, it has been held that a complaint 
against an individual cannot, without his consent, 
be amended so as to charge him as receiver, where 
such amendment would amount to the setting up of 
a wholly different cause of action.®°® 


[§ 570] 5. Waiver and Cure of Defects. As in 
other actions,** objections on ground of nonjoinder 
of parties 1s waived unless presented by demurrer*®? 


Descriptio persone generally see 
Parties § 328. 


72. Gutsch v. McIlhargey, 69 Mich. 
377, 37 NW 303. 


[a] For example, it has been held 


road property had absolute right to 
intervene in receivership proceedings 
of lessee in federal court, and there 
question propriety of order disposing 
of lease, and of property on which lien 
-for funds due from lessee was 
elaimed. . Vicksburg, etc., R. Co. v. 
Schaff, 5 F. (2d) 610. 


63. See statutory provisions. 
[a] Allowance of state taxes.—The 
authority of a Tennessee revenue 


agent, under Acts (1907) ec 602 § 77, 
to intervene in either state or federal 
courts to obtain allowances of taxes 
due the state from property in hands 
of receivers, is, by the terms of the 
statute, dependent on directions to 
him by state comptroller, anid an ap- 
plication to intervene in a federal 
receivership, proceeding, which fails 
to aver direction by the comptroller, 
was properly denied. Fidelity Trust 
Co. v. Tennessee Charcoal Iron Co., 3 
By (2d) "857. 


64 Hx p. Breedlove, 118 Ala. ,172, 
24 S 363; Atty.-Gen. v. North Ameri- 
Canine DIS. wCO., lis Ne mien eoinls 


[a] Illustrations.—(1) A cropper, 
who was ejected from possession of 
land, and of his crop grown thereon, 
and whose landlord successfully pros- 
ecuted another action of ejectment, 
and regained the land, and procured 
sequestration of the crop by a receiv- 
er, is, for the purpose of properly ad- 
ministering the fund, entitled as of 
right to intervene in the receivership 
proceedings. Ex p. Breedlove, 118 
Ala. 172, 24 S 363. (2) So although 
person is represented by the receiver, 
it has been held competent for the 
court to permit him to be made a par- 
ty to the proceedings taken by or 
against the receiver where such party 
is interested in the administration of 
the property. Atty.-Gen. v. North 


intervention.—Where a pleading is 
filed in the same court in which a re- 
ceiver has been appointed, setting up 
rights, alleging that petitioner can- 
not enforce them by reason of the re- 
ceivership, and praying that the prop- 
erty may be surrendered for the en- 
forcement of such rights or that the 
property be sold, ete., will be treated 
as a petition of intervention, although 
it purports to be a bill in an inde- 
pendent suit and process is prayed 
against the parties, including the re- 
ceiver. Minot v. Mastin, 95 Fed. 734, 
37 CCA 234. 


66. See supra § 405. 


67. McAllaster v. Edgerton, 3 Ind. 
T. 704, 64 SW 583. 


ae Generally see Parties §§ 319- 
Waiver of objections see infra § 
570. 


69. Ill.—McNulta v. Lockridge, 137 
Ill. 270, 27 NE 452, 31 AmSR 362 [aff 
14 Ue S327) 12SCt 11,35 L. ed. 796]. 


N. Y.—Camp v. Barney, 4 Hun 373, 
6 Thomps. & C. 622. 


Oh.—Murphy v. Holbrook, 20 Oh. 
St..137,5 AmR, 633 (under code pro- 
vision as to bringing and defending 
suits by receiver “in his own name, 
as receiver’’). 


Pa.—Borinsky vy. McCaleb, 26 Pa. 
Dist. 813. 


Wash.—Vasele v. Grant St. Elec- 
tric R. Co., 16 Wash. 602, 48 P 249. 


70. McNulta v. Lochridge, 141 U. 
S. 327, 12° SCt 11, 3b Lis ed. 796. 


71. Thompson v. Evans, 2 Tenn. 
Ch. 61 (denying’ right to convert a 
suit framed against defendant as re- 
ae into a personal action against 
lim 


that in a suit for taking property not 
covered by the order of appointment, 
defendant’s personal liability may be 
adjudged notwithstanding he is named 
with his title, as such designation 
may be regarded as mere description. 
Gutsch v. MclIlhargey, 69 Mich. 377, 
37 NW 303. 


73. Proctor yv. Missouri, 
Co., 42 Mo. A. 124. 


{a] Thus an action for damages 
for personal injuries entitled as such 
against a railroad company followed 
by: “A corporation, E. and C., receiv- 
ers, defendants,” and alleging that de- 
fendants HE and C are receivers duly 
appojnted, etc., and operating the 
road, and thereafter using the singu- 
lar “defendant,’’ was held to be an 
action against the receivers alone. 
Proctor v. Missouri, etc., R. Co., 42 
Mo. A. 124. 


Sufficiency of complaint see infra § 
578. 


74. Generally see Parties §§ 
{h50 


etc.,, R. 


468— 


75. See statutory provisions. 


76. ,Limbert v. Joline, 62 Misc. 631, 
115 NYS 1089. 


77. Kessenger v. Fitzgerald, 152 
N. C. 247, 67 SE 588. ; 
78. Wddy v. Powell, 49 Fed. 814, 


1 CCA 448. 

79. Olsey v. Goodwin, 15 App. Div. 
637, 44 NYS 41. 

80. Erskine v. MclIlrath, 60 Minn. 
485, 62 NW 1130. 


geen, See Parties § 405 text and note 


S2upiner Vv. '(Gawmn99Cale Avel7, cong 
Py10585 sBuda Wdy:, detec) Co. vi Co- 
lumbian Celebration Co., 55 Ill. A: 
381; Howe v. Harper, 127 N.. Co 7306, 
37 SE 505. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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or answer.** And failure to make a receiver a party 
to a foreclosure suit in his official, rather than in- 
dividual, capacity is waived where no objection is 
made until after sale. Where the receiver of a 
corporation defendant is substituted for defendant 
without objection, it is not error to refuse to strike 
out his name during the trial.°* 


Cure by judgment. Any error in joining a receiv- 
er as defendant is cured by a judgment against the 
debtor alone.*® 


[§ 571] G. Process*? and Appearance.*® Al- 
though a receiver may be authorized by statute to 
bring and defend actions, it is held that until he is 
made a party regularly to the proceeding in which 
he was appointed he cannot by the mere filing of an 
answer acquire the status of a party to the suit, but 
his pleading must be regarded as the beginning of a 
new action so that other parties are not required to 
take notice thereof,*® and a judgment in an inde- 
pendent adverse suit cannot be sustained unless de- 
fendant therein is served with process.9° So an or- 
der, intending to reserve to the court jurisdiction to 
determine all claims and demands. against its re- 
ceiver, authorizing the filing of intervening petitions 
setting up claims in the cause against the receiver, 
does not authorize the institution of an independent 
action at law without service of summons.®! Statu- 
tory rules as to service of process generally®* apply 
to service of process in actions against receivers,?® 
and service on a receiver of a corporation may be 
made on his agent in accordance with statutory pro- 
visions referring primarily to  corporations.?* 
Where an action is brought against a railroad com- 
pany on a cause aceruing before the appointment 


RECEIVERS 


[53 C.J.] 353 


of a receiver, and service is made on a local agent 
of the receiver, the receiver should appear and de- 
fend for the company.°° 


Effect of appearance.®?® Where a receiver ap- 
pears and answers®*? or demurs,’®*® he cannot object 
to want of process or notice; and it is held that a 
recelver may appear in an action in response to no- 
tice served upon the insolvent and by defending 
submit himself to the jurisdiction of the court so 
as to be entitled to moneys due the insolvent.®® So, 
if he appears upon service on his agent, although 
he is not a party to the suit, a judgment will be valid 
and bind the property. 

[§ 572] H. Dismissal and Nonsuit.2 The general 
rule that the right of a plaintiff to dismiss his action 
is not an absolute right, but may be denied in the 
discretion of the court,? applies to actions by re- 
ceivers.t The court may protect a receiver from 
useless litigation by refusing to permit an intervener 
to dismiss without prejudice his petition in interven- 
tion.® A nonsuit is proper where a receiver brings 
an unauthorized action,® and a court having charge 
of receivership proceedings may, in its diseretion, 
dismiss a bill filed by the receiver in that court with- 
out leave.* 


Want of prosecution. An intervening petition 
may be dismissed where intervener has the burden 
of proof and refuses to present any evidence.® 


[§ 573] I. Pleading’—1. Petition, Declaration, 
or Complaint!°—a. Allegations as to Receiver’s Au- 
thority!'—(1) In General. A receiver, like other 
parties commencing a suit under any special au- 
thority, must duly allege his authority in his plead- 
ing,/? and in a traversable form,'* and must show 


83. Irer v. Gawn, 99 Cal. A. 17, 277 
P1053; Howe v. Harper, 127 N. C. 356, 
37 SE 505. 

84 Kirkpatrick v. Corning, 38 N. J. 
Kq. 234. 

85. Jackson v. Dines, 13 Colo. 90, 
21 ro1 8. 


86. San Antonio, .etc., R. Co. v. 
Adams, 6 Tex. Civ. A. 102, 24 SW 839. 

87. Generally see Process 50 C. J. 
p 432. 

In action against foreign receiver 
see infra § 665. 

88. Generally see Appearances 4 
Caiepalisi2s 


89. Youtsey v. Hoffman, 108 Fed. 
693. 
90. Orchard v. National Exch. 


Bank, 121 Mo. A. 338, 98 SW 824. 


[a] Rule applied.—Where, on the 
final settlement of the receiver, the 
court made an order requiring a bank 
which had received assets from the 
feceiver to repay a specified sum nec- 
essary for the payment of expenses 
of the receiver, and it was held that 
while the order might have been en- 
forced by attachment for contempt, 
sequestration of assets, or an appro- 
priate equitable remedy, an independ- 
ent adverse suit without service of 
process could not be engrafted on the 
original proceedings by a mere serv- 
ice of a copy of the order requiring 
the party to appear and show cause 
in what purported to be a new action. 
Orchard vy. National Exch. Bank, 121 
Mo. A. 338, 98 SW 824. 


91. Baltimore, etce., R. Co. v. Free- 
man, 112 Fed. 237, 50 CCA 211. 


92. See statutory provisions. 
also Process § 76 et seq. 


93. Kading v. Waters, 137 Minn. 
[53 C.. J.—23] 


See 


328, 163 NW 521. 


[a] Railroad receivers are natural 
persons, and the method of service 
upon them is that prescribed by Gen. 
St. (1913) § 7732, providing for per- 
sonal service within the state. Kad- 
me v. Waters, 137 Minn. 328, 163 NW 


94. See Corporations § 3264. 
Mode of service on corporations: see 
Corporations §§ 2903-2916. 
95. In re Seaboard Air Line R. Co., 
166 Fed. 376. 
96. Effect of: 
Appearance on right to defend see 
supra § 559. 
Intervention see supra § 566. 
Waiver by appearance generally see 
Appearances § 43. 


97. Glenn v--Gill, 2 Md. 1. 


98. Davis v. Fleming, (Mo. 
253 SW 798. 


99. Glover v. Wells, 40 Ill. A. 350 
[aff 140 Ill. 102, 29 NE 680]. 


1. South Carolina v. Port Royal, 
ete., R. Co., 84 Fed. 67 


Enforcement of judgment generally 
see infra §§ 589, 590. 


2. Generally see Dismissal 
Nonsuit 18 C. J. p 1142. 


On trial see infra § 586. 

3. See Dismissal and Nonsuit §§ 
mukite 

4. Peo. v. Bank of Staten Island, 
124 NYS 474. 


[a] Discontinuance denied.—An 
application by a receiver of a bank 
for leave to discontinue an action 
against third persons to recover the 
proceeds of a cashier’s check given in 
payment of a personal debt, the funds 


A.) 


and 


covered being the funds of the bank, 
on the ground that the receiver had no 
evidence of notice to the ‘defendants 
that the funds covered by the check 
were the funds of the bank, except the 
form in which the check itself was 
drawn, will be denied, where a sepa- 
rate defense, verified on knowledge, 
alleged that the cashier called on 
the defendants anid stated that he de- 
sired to take up certain bonds and pay 
for them as the property of the bank, 
and that he, as cashier of the bank, 
was empowered to purchase bonds for 
it and pay out the funds of the bank 
for them. Peo. v. Bank of Staten Is- 
land, 124 NYS 474. 


5. Neiderjohn v. 
Wyo. 28, 264 P 699. 

6. Carr v. Peppers, 26 Ga. A. 180, 
105 SE 718. 

7. Woodford y. Inter Ocean Refin- 
ing’Co., 5 FB. (2d) 68: 

Discretion to dismiss instead of di- 
recting indispensable party to be 
brought in see supra § 563. 

8. Kneisel v. Ursus Motor Co., 238 
DO INS BOE 


9. Pleading generally see Pleading 
SONG Seee di. 


10. Signature see infra § 581. 


11. In action by receiver of cor- 
Le generally see Corporations § 
Be 


Thompson, 38:8 


In supplementary proceedings see 
Executions § 1062. 


12. Daggett v. Gray, 5 Cal. Unrep. 
Cas. 74, 40 P 959. 


13. Rhorer v. Middlesboro Town, 
ete., Co., 108 Ky. 146, 44 SW 448, 19 
KyL 1788; Armstrong v. MecMillon, 9 
Mo. 721; Hagerman v. Thomas, 1 
Nebr. (Unoff.) 497, 96 NW 6831; Bangs 
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his title or authority to sue in the right of the par- 
ties in whose behalf the particular cause of action is 
enforceable,14 and where he has in fact no right to 
maintain an action, his complaint cannot be amended 
As to how far he must 
show the proceedings under which he was appointed 
the authorities are not entirely harmonious; it has 
been held that he must state in his complaint that 
he has been duly appointed receiver,1® and while 
some authorities have held that such a general alle- 
gation is sufficient as against a demurrer,’’ others 
have held that it is insufficient, and that plaintiff 
should allege enough of the proceedings to show a 
A transcript of the decree of 


so as to make it good.*® 


legal appointment.'® 


Vw Mcintosh, 23) Barb. (Ni ¥.)" 50d; 
White v. Low, 7 Barb. (N. Y.) 204; 
Dayton v. Connah, 18 HowPr (N. Y.) 
326; Gillet v. Fairchild, 4 Den. (N. Y.) 
80. 


[a] Receivership pleaded in abate- 
ment.—The rule of the text was ap- 
plied to a plea in abatement in re- 
plevin that defendant ‘was in pos- 
session of the slaves in the declara- 
tion mentioned, as a receiver in a suit 
in chancery, in which Littleberry Bed- 
ford, and Nancy, his wife, are com- 
plainants, and the said plaintiff, Hugh 
Cc. Armstrong, and James C. Arm- 
strong, are defendants; and that the 
said property was put in his hands 
and possession, as receiver, by virtue 
of legal authority, which the said de- 
fendant is ready to verify,’ it being 
held that it did not appear when, 
where, or how defendant was appoint- 
ed receiver. Armstrong v. McMillon, 
QV yMio. ST 2k. 


14. Ill—Chandler v. Dore, 
275. 


Ind.—Boland v. Whitman, 33 Ind. 


84 Ill. 


64 


Ky.—Rhorer v: Middlesboro Town, 
etc., Co., 103 Ky. 146, 44 SW 448, 19 
KyL 1788. 


NGG Y¥.-—Royal Trust Co. vy. Harding, 
155 App. Div. 104, 140 NYS 9; Coope 
v. Bowles, 42 Barb. 87, 18 AbbPr 442, 
28 HowPr 10. 


Pa.—John Deere Plow Co. v. Hersh- 
ey, 287 Pa. 92, 134 A 490. 


Vt.—King v. Cochran, 72 Vt. 107, 47 
A 394. 


_And see cases infra note 15 et seq. 


Appointment in supplementary pro- 
ceedings see Hxecutions § 1062. 


15. Davis v. Roach, 83 Ind. A. 320, 
148 NE 498. 


16. Bangs v. 
(ON nYa) cogil 


17. Allen v. Baxter, 42 Wash. 434, 
85 P 26 (holding that the objection 
might be raised by proper motion). 


{a] In California, under Code Civ. 
Proc. § 456, providing that in plead: 
ing a judgment or other determina- 
tion of the court it shall not be new 
essary to state the facts conferring 
jurisdiction, but such judgment or 
determination may be stated to have 
been duly given or made, an averment 
than an order of appointment of a re- 
ceiver was “duly made” is equivalent 
to an averment that all the jurisdic- 
tional prerequisites to the appoint- 
ment existed. Title Ins., ete., Co. v. 
Grider, 152 Cal. 746, 94 P 601. 


18. U. S.—HEmerick v. Oswego Falls 
Pulp, 6cte; Co., 271. Ned. 359. 

Ga.—Wheatley v. Glover, 
710, 54 SE 626. 

Ill.— Chandler v. Dore, 84 Ill. 275: 
Chandler v. Brown, 77 Ill. 333. 


Ind.—Coddington -v.. Canaday, 
Ind. 243, 61 NE 567. 


McIntosh, 23 Barb. 


125 Ga. 


157 
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defendant.?? 


verdict. 


Ky.—Rhorer v. Middlesboro Town, 
ete., Co., 103 Ky. 146, 44 SW 448, 19 
KyL 1788. 


Minn.—Rossman Vv. 
Minn. 198, 75 NW 1058. 


Nebr.—Hagerman v. Thomas, 1 
Nebr. (Unoff.) 497, 96 NW 631. 


N. C.—Worth vy. Wharton, 122 N. C. 
376, 29 SE 370. 


[a] Rule applied.—(1) Complaint 
should show the nature of the action 
in which the receiver was appointed 
and the court by which the appoint- 
ment was made, to the end that his 
capacity to sue and the jurisdiction of 
the case by the court may appear. 
Hmerick v. Oswego Falls Pulp, ete., 
Co., 271 Fed. 359. (2) Receiver must 
state facts showing his appointment, 
and the legality thereof, and by what 
jurisdiction he was appointed. MRhor- 
er v. Middlesboro Town, ete., Co., 103 
Ky. 146, 44 SW 448,19 KyL 1788. (3) 
Complaint which does not state the 
action or proceeding of the court in 
and by which plaintiff was appointed 
receiver is not sufficient on demurrer. 
Rossman v.' Mitchell, 73..Minn) 198, 
75 NW 10538. 


[b] Petition under which receiver 
was appointed need not be exhibited 
with the petition in the suit by the 
receiver. Allegations which fully de- 
scribe the proceedings under which 
he was appointed are sufficient to 
show his authority to bring the suit. 
aA v. Glover, 125 Ga.’ 710, 54 


[c] Pleadings held _ sufficient.— 
Coddington v. Canaday, 157 Ind. 243, 
61 NE 567; Rossman vy. Mitchell, 73 
Minn. 198, 75 NW 1053 (an allegation 
in general terms by plaintiff, suing as 
a receiver, that at such a time, in such 
an action or proceeding, and by such 
a court or officer, he was duly appoint- 
ed receiver of the estate of such a 
party was sufficient, and anything 
short of this would not be sufficient) ; 
Slater ve Un, iS.) Bidelity,. eteslOos 
W. Va. 184, 94 SE 123 (an averment 
that plaintiff was duly appointed by 
district court and qualified by giving 
the required bond and averring the 
date of his appointment sufficiently 
showed his appointment by the court). 


[ad] In New York (1) ‘it was for- 
merly held that an averment that 
plaintiff was duly appointed receiver 
is not capable of trial; that he should 
state what in particular was done so 
that the court may determine wheth- 
er he was duly appointed and the jury 
may answer as to the truth of the al- 
legation if an issue of fact is tendered 
thereon.) ‘White v. Joy, 13 N. Y. 83. 
(2) Under this rule receiver must 
state the time (Dayton v. Connah, 18 
HowPr 326; Gillet v. Fairchild, 4 
Den. 80), (3} place (White v. Low, 7 
Barb. 204; Gillet v. Fairchild, su- 
pra), (4) and mode (Stewart v. Beebe, 
28) Barb, (34; Dayton v.07 Connah,. 18 
HowPr 326) of appointment. (5) But 
it is not necessary to set out each 
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) appointment need not be filed with the pleading un- 
der a statute requiring the filing of instruments which 
form the foundation of the cause of action. 
the receiver makes title to the property by transfer 
of it to himself, the proceedings by which he was 
appointed constitute no part of his title,?° and the 
same is true when plaintiff sues on promissory notes 
which he alleges were made to him as receiver by 


19 


Where 


Mode of raising objection, and waiver or cure by 
The objection that plaintiff was not duly 
appointed,?” or to an allegation which does not show 
the court which appointed him,?* must be taken by 
special demurrer pointing out the defect. 


In some 


step or all the proceedings by which 
the receiver was appointed. Stewart 
v. Beebe, supra; -In re Beecher, 19 
NYS 971 (that he was appointed in a 
certain proceeding named is suffi- 
eient). (6) In later cases it has been 
held that an allegation of due ap- 
pointment is sufficient to admit proof 
of the regularity of the appointment. 
Rockwell v. Merwin, 45.N. Y. 166; 
Morgan v. Bucki, 30 Misc. 245, 61 NYS 
929. (7) So it has been held that 
under a statute dispensing with al- 
legation of jurisdictional facts in 
pleading a determination of a court 
or officer of special jurisdiction, and 
providing that the determination may 
be stated to have been duly made, a 
general allegation of plaintiffs ap- 
pointment in a particular matter by 
an order duly made by a particular 
officer is held sufficient, without show- 
ing the facts authorizing the order. 
Manley v. Rassiga, 13 Hun 288; Che- 
ney v. Fisk, 22 HowPr 236. (8) And 
in an action by the receiver of a na- 
tional bank, it was held that an al- 
legation that plaintiff was duly ap- 
pointed receiver by the controller of 
the currency, naming him, in accord- 
ance with the provisions of the act 
of congress, designating it, etc., was 
a sufficient allegation of appointment. 
Platt v. Crawford, 8 AbbPrNS 297. 


Appointment in supplementary pro- 
ceedings see Executions § 1062. 


19. Boland v. Whitman, 33 Ind. 64. 


[a] In Pennsylvania (1) under a 
statute requiring that in an action 
of assumpsit, plaintiff's statement 
should be accompanied by a particular 
reference to the records of any court, 
within the county in which the ac- 
tion is brought, upon which plaintiff's 
claim is founded, such statement in a 
suit brought in the court which ap- 
pointed the receiver need not have 
attached to it a copy of the whole 
record, but is sufficient if it merely 
refers to the record of the proceedings 
appointing him. Rathfon vy. Locher, 
215 Pa. 571, 64 A 790; Mayne v. 
Schwartz, 16 Pa. Dist. 476. (2) It is 
otherwise as to an appointment in an- 
other county. Stockley v. McClurg, 
14 Pa. Super. 629. ; 


Necessity and propriety of filing ex- 
hibits generally see Pleading § 876. 


20, White: v... Joy, 13,.N:) Y¥. 88: 


21. Nelson v. Nugent, 62 Minn. 208, 
64 NW 392. 


22. Walsh v.’Byrnes, 39 Minn. 527, 
40 NW 831; White v. Low, 7 Barb. 
GNeSY rea 


{a] Sufficiency of demurrer.—(1) 
The proper ground of ‘demurrer is 
want of legal title to sue. Walsh v. 
Byrnes, 39 Minn. 527, 40 NW 831. (2) 
A mere statement that it does not ap- 
pear that plaintiff had any title to the 
note sued on where the action was 
commenced, is insufficient. White v. 
Lowe we Barb. CN yee 204: 


23. Hagerman v. Thomas, 1 Nebr. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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jurisdictions, it is held that failure to state plain- 
tiff’s appointment with sufficient particularity is 
not ground for demurrer,?* but that relief should be 
sought by motion to make the pleading more definite 
and certain.?® The sufficiency of the complaint in 
alleging plaintiff’s appointment cannot be attacked 
on the trial upon objection to the admission of evi- 
dence where there is only a denial of the appoint- 
ment,’° and an objection that there was no allega- 
tion as to when or by what court plaintiff was ap- 
pointed is cured by verdict.?7 ; 


[§ 574] (2) To- Institute Proceeding. Except in 
those cases where leave to sue is not necessary,2§ 
as when the right accrues to the receiver after his 
appointment,?° a receiver must allege his authority 
under the leave or direction of the court appointing 
him,*° or his pleading will be bad on demurrer.?4 
_ Defects and objections, and waiver thereof. It is 
held that the objection that leave to sue is not al- 
leged, is waived by failure to demur,*? or to answer 
to the authority of the receiver,** or, in other terms, 
that such authority will be presumed in the absence 
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of a denial and showing’ to the contrary.** If the 
question is not raised in the court below it cannot be 
assigned for error in the appellate court.®® 


[§ 575] (8) Notice. Where notice of the ap- 
pointment of a receiver is necessary®® the complaint 
should allege it.37 


[§ 576] b. Allegation of Leave To Sue Receiver.*® 
Where want of leave of court: to sue a receiver is not 
regarded as jurisdictional, but is at most a contempt 
of court or a ground for staying proceedings,*® fail- 
ure to allege leave to sue cannot be raised by de- 
murrer.*° But in those cases in which absence of 
leave furnishes more than a ground merely for stay- 
ing the proceedings or punishing for contempt,** 
the petition, declaration, or complaint in an action 
against a receiver must allege that it is brought by 
leave of court,*? otherwise the pleading will be bad 
on demurrer,*? unless the allegation shows a re- 
ceiver who by statute may be sued without leave, as 
in the ease of a receiver appointed by a federal court, 
who is sued in respect of a transaction connected 


_ with the carrying on of the business connected with 


(Unoff.) 497, 96 NW 631. 


24 Schrock y. Cleveland, 29 Oh. 
St. 499. 


25. Schrock v. Cleveland, supra. 
en Manseau v. Mueller, 45 Wis. 

27. Griesel v. Schmal, 55 Ind. 475. 

28. Allen v. Baxter, 42 Wash. 434, 
85 P 26; Compton v. Schwabacher, 15 


Wash. 306, 46 P 338; Hardin v. Swee- 
ney, 14 Wash. 129, 44 P 138 (where 
ié was further held that want of ca- 
pacity to sue must appear from the 
allegations in order to be available 
on demurrer). 


Iaeave not necessary see supra § 
Oe 


29. Pouder v. Catterson, 127 Ind. 
434,26 NE 66 (complaint to recover 
possession of land leased to defendant 
by the receiver, alleging a wrongful 
holding over, need not allege special 
authority to sue in his own name). 


30. Cahall v. Lofland, 12 Del. Ch. 
162, 108 A 752; Taylor v. Canaday, 
155 Ind. 671, 57 NE, 524, 59 NE 20; 
Hatfield v. Cummings, 152 Ind. 280, 
50 NE 817, 53 NE 231, 142 Ind. 350, 39 
NE 859; Gainey v. Gilson, 149 Ind. 
58, 48 NE 633: Davis v. Ladoga Cream- 
ery Co., 128 Ind. 222, 27 NE 494; Gar- 
ver v. Kent, 70 Ind. 428; Spinney v. 
Hall, 49 Ind. A. 502, 97 NE 571; Mor- 
gan v. Bucki, 30 Misc. 245, 61 NYS 
929; Simmons v. Taylor, 106 Tenn. 
729, 68 SW 1123. 


[a] Sufficiency of allegation.—A 
complaint in a suit by a receiver, 
which alleges his appointment and 
qualification, and states that he en- 
tered on his duties as receiver, ‘and 
accordingly he brings this suit,” does 
not show that leave of court was ob- 
tained. Rhodes v. Hilligoss, 16 Ind. 
A. 478, 45 NE 666. 


[b] Specific authority to bring 
particular action need not be alleged, 
but it is sufficient if an order compre- 
hensive enough to embrace it is 
shown. Taylor v. Canaday, 155 Ind. 
671, 57 NE 524, 59 NE 20. 


{[c] Allegation that he was duly 
appointed.—(1) Such an allegation is 
not sufficient to show authority to sue 
when such authority is not incidental 
to the particular kind of receivership. 
Morgan v.-Bucki, 30 Misc. 245, 61 NYS 
929 (as to receivers in sequestration 
proceedings under the statute who 
have no general authority to sue as 
in supplementary proceed- 


receivers 
“that 


ings). (2) But an allegation 


said Luther Cummings was duly ap- 
pointed and qualified as receiver of 
said association, and, among other 
things, was then and there, by said 
court, duly empowered, ordered, and 
directed to collect by suit, if neces- 
sary, all the claims due said associa- 
tion,” is sufficient. Hatfield v. Cum- 
mings, 152 Ind. 280, 50 NE 817, 53 
NE 231. (3) An averment that the 
judge entered an order empowering 
him to collect all claims ‘due to the 
company, and to bring in his own 
name, as receiver, suits to collect the 
same, sufficiently showed authority in 
the receiver to maintain an action to 
recover an insurance premium. Robi- 
son v. Wolf, 27 Ind. A. 683, 62 NE 74. 


Necessity for leave of court gen- 
erally see supra § 528. 


31. Cahall v. Lofland, 12 Del. Ch. 
162, 108 A 752; Hatfield v. Cummings, 
142° Ind: :350) 39 NE $595) Davis’ v. 
Ladoga Creamery Co., 128 Ind. 222, 27 
NE 494; Garver v. Kent, 70 Ind. 428; 
Simmons v. Taylor, 106 Tenn. 729, 63 
SW 1128. 


32. Palen v. Bushnell, 51 Hun 423, 
4 NYS 63 [app dism 115 N. Y. 655 
mem, 21 NE 1118 mem]. 


33. Palen v. Bushnell, supra (by 
code provision objection for want of 
capacity to sue is waived if not made 
by demurrer or answer, and that re- 
vival by a receiver will not be pre- 
vented after issue joined, because 
plaintiff has not obtained leave of 
court to sue). 


34. Alsobrook v. Watts, 19 S. C. 
539 (receiver appointed to ‘displace an 
administrator had a right, by leave of 
court, to control a judgment in favor 
of the estate and that in the absence 
of any contrary showing it would be 
presumed that the receiver was au- 
thorized to have the judgment made 
a lien); Howard v. Stephenson, 33 W. 
Va. 116, 10 SE 66: (in a collateral pro- 
ceeding to set aside a judgment). 

35. See infra § 591. 

36. See supra § 146. 

37. Hunt v. Wolfe, 2 Daly (N. Y.) 
298 (where allegation of notice to a 
tenant of an estate was held to be nec- 


essary before an action by a receiver 
of the estate for nonpayment of rent). 


88. Necessity of leave to sue in 
general see supra § 545. 
39. See supra § 551; 

fra note 40. 


40. Fox River Paper Co. v. West- 
ern Envelope Co., 109 Ill. A. 393; Leu- 


and cases in- 


thold v. Young, 32 Minn. 122, 19 NW 
652; DeChiara v. Sutherland, 62 Misc. 
555, 115 NYS 622; Hutchinson v. Bien, 
46 Misc. 302, 98 NYS 189 [aff 104 App. 
Div. 214, 93 NYS 216], 


41. See supra § 551. 


42. Schaff v. Nash, (Tex. Civ. A.) 
198: SW 469; Reed v. Axtell, 84 Va. 
231, 4 SE 587. And see cases infra 
note 438, 


[a] In action against federal re- 
ceiver for damages occurring prior to 
receivership, pleading must allege 
permission of court to bring suit. 
Schaff v. Nash, (Tex. Civ. A.) 193 SW 
469; Andrews v. Jeter, (Tex. Civ. A.) 
171 SW 838. 


43. U. S—American L. & T. Co. v. 
Central Vermont R. Co., 84 Fed. 917; 
Werner v. Muryghy, 60 Fed. 769; Hale 
v.. Duncan, 1H) Cass No. 5,9 4s 


Ga.—DeGraffenried vy. Brunswick, 
ete.,.RiCo,., 57 Ga.22. 


Ill.—St.. Louis, ete., R. Co. v. Ham- 
ilton, 158 Ill. 366, 41 NE 777 (in ac- 
tion which interferes with the receiv- 
er’s possession, as ejectment). 


Ind.—Curtis v. Mauger, 186 Ind. 118, 
114 NE 408; Malott v. State, 158 Ind. ° 
678, 64 NE 458; Wayne Pike Co. v. 
State, 134 Ind. 672, 34 NE 440; Keen 
v. Breckenridge, 96 Ind. 69; Peirce 
v. Chism, 23 Ind. A. 505, 55 NE 795, 
77 AmSR 441. But see Ft. Wayne, 
ete, oe CO. We yMellett. 92 aindwapoe 
(where there was nothing to show 
that the receiver had possession of 
the property and no question was pre- 
sented as to the property being in le- 
gal custody, in an action against a 
corporation: and its receiver, it was 
held that the complaint was not de- 
murrable because it did not show that 
leave had been obtained to sue the re- 
ceiver). 


Mass.—French v. Kemp, 253 Mass. 
75, 148 NE 442. 


Mich.—Burk v. Muskegon Mach., 
etc., Co., 98 Mich. 614, 57 NW 804 [cit 
Prather Engineering Co. v. Detroit, 
etc., R. Co., 152 Mich. 582, 116 NW 376 
(where it was intimated, but not de- 
cided, that the omission was jurisdic- 
tional) ]. 


Tex.—Piper v. Stratten, 7 SW_ 45 
(where an exception was sustained on 
the ground that an action in reference 
to matters pertaining to or growing 
out of the trust, as distinguished from 
an action against a receiver holding 
property adversely to claimant, can- 
not be maintained without leave). 
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the property.*# 


Action in appointing court. Failure to allege 
leave to sue does not render the complaint demur- 
rable where the action is brought in the court which 


appointed the receiver.*® 
Waiver of defect. 


ceiver.*§ 


44. Malott v. State, 158 Ind. 678, 
64 NE 458: Pierce v. Jones, 24 Ind. 
A. 286, 56 NE 683. 


[a] It cannot be presumed on de- 
murrer that the receiver was ap- 
pointed by a federal court if such ap- 
pointment is not alleged in the plead- 
ing. Peirce v. Chism, 23 Ind. A. 505, 
55 NE 795, 77 AmSR 441. 


Statutory modification or abroga- 
tion of rule see supra § 548. 


45. Curtis v. Mauger, 186 Ind. 118, 
114 NE 408. 

46. Elkhart Car-Works Co. v. Ellis, 
Fis nde) 216, 95 NE. (2495. Henry sv. 
Swailes, 57 Ind. A. 218,105 NE 162. 


47. Fox River Paper Co. v. West- 
ern Envelope Co., 109 Ill. A. 398; 
Goodale Phonograph Co. v. Valentine, 
69 Wash. 263, 124 P 691; Sligh v. Shel- 
ton Southwestern R. Co., 20 Wash. 
16, 54 P 763. See also supra § 551. 


48. In action by receiver of cor- 
poration generally see Corporations § 
3265. 


49. See supra § 537. 


50. Cal.—Daggett v. Gray, 
Unrep. Cas. 74, 40 P 959. 


Ga.—Fouche vy. Brower, 74 Ga. 251. 

Mo.—Proctor v. Missouri, etc., R. 
Co., 42 Mo. A. 124. 

N. Y.—Coope v. Bowles, 42 Barb. 87, 
18 AbbPr 442, 28 HowPr 10. 


R. I.—Frank v. Broadway Tire 
Exehy Coynt2i he Le 275, LOSEAS ET 7 E79 
{eit Cyc]. 

Tex.—Mathis v. Pridham, 
Civ. A. 58, 20 SW 1015. 


[a] As representing creditors of 
a corporetion in a suit against stock- 
holders for contribution, it is not 
necessary to set out a cause of ac- 
tion against the corporation with the 
strictness which would be required in 
an original suit by the creditor to es- 
tablish it, the claims having been as- 
certained by the court in the receiver- 
ship proceeding. Mathis v. Pridham, 
I Tex. Civ. A. 58, 20 SW 1015. 


{[b] Allegations held sufficient.— 
Hunter v. Potter, 142 Ga. 813, 83 SH 
937; Proctor v. Missouri, etc., R. Co., 
42 Mo. A. 124. 


[ec] Allegation held insufficient.— 
Johnson vy. Nevins, 87 Misc. 480, 150 
NYS 828. 


51. Mathis v. Pridham,.1 Tex. Civ. 
A. 58, 20 SW 1015. 


52. Forker v. Brown, 10 Misc. 161, 
30 NYS 827 [aff 159 N. Y. 540 mem, 
53 NE 1125 mem]; Worth v. Wharton, 
122 N. C. 376, 29 SE 370; Donaldson 
v. Rabenhold, 23 Pa. Dist. 795; Wise- 
ner v. Myers, 3 Pa. Dist. 687: Shuey 


byeCall. 


1. Tex, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


The objection that leave to sue 
is not alleged may be waived by appearing and an- 
swering to the merits without raising it,*® especially 
in eases where the requirement is considered one 
which does not go to the jurisdiction of the court.** 

[§ 577] c. Stating Cause of Action—(1) By Re- 
Since a receiver is not clothed with any 
right to maintain an action, which the parties or the 
estate represented could not maintain,*® he must 
show a cause of action existing in such parties, en- 
forceable by him, in his capacity as receiver, in their 
behalf ;°° and if the allegations by the receiver of 
a corporation show a suit which could not be main- 


rer, 
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tained by the corporation, it is sufficiently shown that 


LOLS as 


v. Holmes, 20 Wash. 138, 54 P 540. 


[a] Thus, in an action against the 
directors of a railroad company, based 
upon fraud, plaintiff's right to dis- 
affirm transactions between the cor- 
poration and defendants did not ap- 
pear because it was not alleged that 
there were creditors of the company, 
that the company was insolvent, or 
that the corporation or its stock-hold- 
ers had repudiated the transaction. 
Forker v. Brown, 10 Mise. 161, 30 NYS 


827 [aff 159 N. Y. 540 mem, 53 NE 
1125 mem]. 
{b] To cut off defenses.—Insol- 


vency will not be presumed from the 
mere fact of receivership so as to pre- 
clude. a defense which might other- 
wise be available against the receiv- 
Shuey v. Holmes, 20 Wash. 13, 54 
P 540 (since the statutes authorize a 
receivership for other reasons than in- 
solvency, where a complaint on a note 
by the payee’s receiver did not allege 
insolvency or the existence of debts, 
a defense good against the payee 
would be good against the receiver). 


[c] Allegation that the whole of a 
stockholder’s indebtedness is needed 
to pay creditors is held to be admitted 
by a demurrer to the complaint, and 
the court will presume that it has been 
judicially ascertained what part of 
the subscriber’s indebtedness was nec- 
essary to pay the creditors of the cor- 


poration. Worth v. Wharton, 122 N. 
Ce 3t6;929 SHi370: 
53. Coddington v. Canaday, 157 


Ind. 243, 61 NE 567; Hatfield v. Cum- 
mings, 152 Ind. 280, 50 NE 817, 53 NE 


231; MceMasters v. Drew, 70 N. J. Ea. 
6, 62 A 559. And see Corporations § 
3265. 

54. See Pleading §§ 2-196. 

55. See cases infra this note. 

[a] Certainty.—Where, in an ac- 


tion against the directors of a bank 
for damages resulting from their neg- 
ligence in the management of its af- 
fairs, it appears that the directors 
permitted the books of the bank and 
the records of its business to be so 
loosely and imperfectly kept that 
transactions complained of could not 
be specifically described, a motion to 
make the complaint more certain may 
be properly overruled. Coddington vy. 
Canaday, 157 In'd. 243, 61 NE 567. 


[b] Presumption on general de- 
murrer.—The complaint, in an action 
by the receiver of a corporation to 
have a claim against the corporation 
declared a general claim, and a levy 
of attachment sued out thereunder 
dissolved on the ground of the com- 
pany’s insolvency, was not subject to 
general demurrer, on the ground that 


the receiver is seeking to enforce the rights of eredi- 
Where the right to relief depends upon the 
existence of claims against the estate represented 
and the insolvency of such estate or the necessity of 
collecting the demand sued on in order to pay debts, 
those facts must be alleged,®* but where the right of 
action does not depend upon the existence of such 
facts they need not be alleged.*? 


Application of general rules. 
pleading®* are applied to allegations in respect of 
the particular causes of action.°° 
is necessary before a right of action accrues,*® the 
receiver must allege that a demand was made.°* The 
receiver must also allege the performance of condi- 
tions upon which his cause rests,°* but matters of 
defense need not be anticipated.°® 
may be amended to conform to the proof.®° 


General rules of 


Where a demand 


The complaint 


it did not allege that defendants knew 
that the corporation was insolvent at 
the time the attachment was sued out, 
but such knowledge would be pre- 
sumed as against the general demur- 


rer. Allen v. Baxter, 42 Wash. 434, 
Some 26. 

56. See Actions § 74. 

57. Daggett v. Gray, 5 Cal. Unrep. 


Cas. 74, 40 P 959; Worth v. Wharton, 
122° Ne Cy. 316; 29 SH 370: 


[a] Allegation of refusal to pay 
the claim which the receiver sues on, 
which stands admitted on the plead- 
ings, is sufficient without further al- 
legation of demand. Worth v. Whar- 
ton, 122 N. C. 376, 29 SH 370. 


Generally see Pleading § 162. 
58. Iglehart v. Bierce, 36 Ill. 133. 


[a] Rule applied.—Where a bond 
and mortgage were executed to a re- 
ceiver in compromise and settlement 
of a claim due the estate, upon con- 
dition that the receiver procure the 
ratification of the settlement by the 
court, in a suit to enforce the bond 
and mortgage such ratification must 
De alla’. Iglehart v. Bierce, 36 Ill. 


Generally see Pleading § 157. 


59. Coddington v. Canaday, 157 
Ind. 248, 61 NE 567; Somers v. Daw- 
son, 86 Minn. 42, 90 NW 119. 


[a] Rule applied.—Under a stat- 
ute extending the power to, and mak- 
ing it the duty of, a receiver to sue 
for the statutory liability of stock- 
holders if no action has been com- 
menced by creditors within six 
months, the receiver’s pleading need 
not allege that no such action had 
been brought; the objection that such 
an action was pending should be by 
demurrer if the fact appear from the 
face of the pleading, otherwise by an- 
swer in the place of the common-law 
plea in abatement. Somers vy. Daw- 
son, 86 Minn. 42, 90 NW 119. 


Generally see Pleading § 165. 


60. Nealis v. American Tube, etc., 
Co., 76 Hun 220, 27%, NYS 733 [aff 150 
N. Y. 42, 44 NE 944]. 


[a] Rule applied.—Where the com: 
plaint alleged that plaintiff was a 
permanent receiver, it was held that 
the allegation did not bring it within 
the requirement of a statute which 
requires permanent receivers to give 
notice of their appointment, where evi- 
dence was received without objection 
that he was a temporary receiver, and 
the court conformed the pleadings to 
the proof. Nealis v. American Tube, 
etc., Co., 76 Hun 220, 27 NYS 733 [aft 
150 N. Y. 42, 44 NE 944]. 


——— 


§§ 577-579] 


Mode of raising objections, waiver, and aider by 
judgment.*! If a complaint is merely technically 
defective in allegation, the objection should be 
raised by demurrer or otherwise before issue on the 
facts,°? and the defect is cured by judgment.®? But 
the objection that the facts are not sufficient to 
entitle the receiver to maintain the particular action 
is not waived by failure to demur or to answer to 
his legal capacity to sue®* and is not cured by judg- 
ment.°> A demurrer to a bill by a receiver ealls 
in question not only the sufficiency of the facts to 
constitute a cause of action, but also the right of 
plaintiff to maintain the particular suit.*® 


[§ 578] (2) Against Receiver. In an action 
against a receiver in his official capacity, besides 
alleging leave to sue,®’ plaintiff must allege the ap- 
pointment of defendant as receiver,®* and set out 
facts showing that he has a good cause of action 
against him in his official or personal capacity,®® al- 
though the objection cannot be first raised on ap- 
peal;*° and in an action to establish an equitable lien 
on the assets in the hands of a receiver for moneys 
supposed to have gone into the estate, it should be 


alleged that the moneys went into the receiver’s” 


hands and operated to swell the funds;*! and where 
funds are held by a receiver subject to the determina- 
tion of the adverse claims of certain persons, a com- 
plaint by a third person against the receiver and 
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such adverse claimants seeking a judgment for the 
fund against the receiver, without asking that his 
right to it as between himself and the adverse claim- 
ants be determined, and without showing such right, 
will be dismissed.*? Since a receiver is not ordinari- 
ly liable on liabilities accruing prior to his appoint- 
ment,** in an action of tort plaintiff must show that 
the injury accrued during receivership,’* and in a 
suit for specific performance of a contract made by 
insolvent, plaintiff must allege that the receiver elect- 
ed to assume liability on such contract.7° Where the- 
pleading shows that defendant’s alleged misconduct 
was committed while he was acting as receiver, and 
in performance of official duty, the action will be 
treated as charging liability as receiver.’° 

Enforcing receiver’s individual liability. Where 
it is sought to charge a receiver individually with 
money borrowed to pay interest on receiver’s cer- 
tificates, the declaration must directly allege that 
the receiver was not authorized to borrow money and 
issue interest-bearing certificates therefor.*7 

[§ 579 | 2. Plea, Answer, or Affidavit of Defense.’® 
A receiver who is properly made defendant to a suit 
and called upon to answer should answer fully,*® and 
where, in an action against a corporation and its re- 
ceiver, no nonsuit is taken as to the corporation, it 
has a right to answer.°° In an action by*! or 


61. Generally see Pleading §§ 1212—; designates him ‘receiver’ and thej| curred during receivership. Schaff v. 
TSOa* pods, of the opment distinctly al- reek CN: (Aa 93 See ee 
i i a 7 7 eges that the negligent act com- etition alleging cause o action 
mre IP SYEAS SIN ERRATA a plained of was that of a duly author- | against receivers giving date of injury 


63. Whittlesey v. Delaney, supra. 


[a] Rule applied.—In an action to 
set aside and vacate a judgment 
against a corporation, on the ground 
that it was obtained without consider- 
ation, by collusion with the officers of 
the corporation and in fraud of credi- 
tors, a complaint in which it was not 
expressly averred that the judgment 
was fraudulent in fact, or that the of- 
ficers of the corporation had colluded 
with plaintiff therein, but which 
averred facts which if proved author- 
ized the inference that the judgment 
was without consideration, and had 
been fraudulently and collusively ob- 
tained, was sufficient after judgment. 
Whittlesey v. Delaney, 73 N. Y. 571. 

Aider by verdict or judgment gen- 
erally see Pleading §§ 1268-1303. 


64. Ward v. Petrie, 157 N. Y. 301, 
51 NE 1002, 68 AmSR 790. 

65. Coope v. Bowles, 42 Barb. (N. 
Y.) 87, 18 AbbPr 442, 28 HowPr 10. 


66. American Trust, ete., Bank v. 
McGettigan, 152 Ind. 582, 52 NE 793, 
71 AmSR 3845. 

67... See supra § 576. 


68. Schaff v. Nash, (Tex. Civ. A.) 
193 SW 469. 


{a] Pleading held sufficient.—In a 
suit against receivers, it is sufficient 
to allege that defendants are receiv- 
ers without showing their authority. 
Schaff v. Nash, (Tex. Civ. A.) 193 SW 
469. 


69. U. S. v. Globe Works, 7 Fed. 
530; Berthiaume v. Groom, 53 Cal. A. 
286, 200 P 48; Cobb v. Sweet, 46 App. 
Div. 375, 61 NYS 545; Vasele v. Grand 
St. Electric R. Co., 16 Wash. 602, 48 
P 249. 


fa] Rule applied.—A complaint 
against a corporation and another al- 
leging that the latter is the duly ap- 
pointed receiver of the court an‘d is in 
charge and control of the business of 
the corporation does not allege that 
he has such charge as the receiver 
where the title of the cause simply 


ized agent of the company. Vasele v. 
Grand St. Electric R. Co., 16 Wash. 
602, 48 P 249. 


[b] Allegation of direction to oper- 
até a railroad in a complaint against 
the receiver of a railroad which al- 
leges that he actually operated it and 
bought the goods from plaintiff for 
which suit is brought is not necessary. 
Cobb v. Sweet, 46 App. Div. 375, 61 
NYS 545 (which appears to be upon 
the theory that, without such specific 
directions, it is the duty of a receiver 
appointed to preserve the property of 
a railroad company to continue its 
operation). 

[c] Pleading held insufficient.—A 
complaint, alleging that defendant 
was a receiver in a suit against plain- 
tiff, and that as receiver he made a 
report of certain proceeds, which he 
was directed to pay to the clerk of 
court, and that defendant still retains 
this money paid to him as receiver 
does not state a cause of action, where 
there has been no final decision as 
to the ownership of the funds in the 
suit in which defendant was appoint- 
ed receiver, although it also alleges 
that ‘defendant as receiver received 
property belonging to plaintiff 
amounting to the sum sued for. Ber- 
thiaume v. Groom, 53 Cal. A. 286, 200 
P 43; Sheridan v. Jackson, 72 N. Y. 
170 [aff 10 Hun 89]. 


Personal or official liability see su- 
pra §§ 226, 543. 


70. See infra § 591. 
71. Empire Distilling Co. v. Mc- 
Nulta, 77 Fed. 700, 23 CCA 416; Oswe- 


go Milling Co. v. Skillern, 73 Ark. 324, 
84 SW 475. 


72. Sheridan v. Jackson, 10 Hun 89 
ener YW ING SG BUM 
73. See supra § 543. 


BAN SU. ZOUIS,)  (etC., Co 
Knowles, (Tex. Civ. A.) “1 Sw ieee 


[a] Pleading held sufficient.—(1) 
Petition charging that receivers were 
responsible for damages claimed suffi- 
ciently alleged that the damage oc- 


and justifying inference that it arose 
during receivership was not demurra- 
ble for failing to specifically allege 
that fact. Schaff v. Nash, supra. 

75. Wilson v. Schaff, (Mo. A.) 207 
SW 845. 


[a] Allegation held insufficient.— 
In action against receiver for specific 
performance of contract of the insol- 
vent, an allegation in complaint that 
defendant, having become receiver, 
had duty to carry out insolvent’s con- 
tract, was insufficient allegation of 
receiver’s election,to incur obligation 
of such contract. Wilson v. Schaff, 
(Mo. A.) 207 SW 845. 


Assumption of contractual liability - 
see supra §§ 190-192. 


76. French v. Kemp, 253 Mass. 75, 
148 NE 442. 


77. Vansenden v. Kerr, 89 W. Va. 
62, 108 SE 483. 


[a] Tllustration.—A declaration 
against a special receiver individual- 
ly for money plaintiff advanced to pay 
interest on receiver’s certificates, 
which alleges receiver’s want of au- 
thority to borrow money therefor, but 
does not aver want of authority to 
issue and negotiate such receiver’s 
certificates bearing interest, is bad on 
demurrer, the receipt given by the 
special receiver for such advancement 
showing that the money so advanced 
was to be paid out of the first money 
available for that purpose. WVansen- 
den v. Kerr, 89 W. Va. 62, 108 SE 483. 


ee: Verification of plea see infra § 
581. 

79. Ryan v. Anglesea R. Co., (N. J. 
Ch.) 12 A 539. 

80. Winston v. Gilliam, 172 N. C. 
533, 90 SE 687. 

81. 


Com. v. Doubleday-Hill Elec- 
ERICEOO Mla meE Aa MU sLhO: PAL Os 


[a] Pleading held sufficient.— 
Where a bond was given to a receiver, 
conditioned on the obligors bidding 
a certain price on a resale of property 
because of an alleged inadequate 


Boo (bs One] 
against’? a receiver, defendant must state facts con- 
stituting a sufficient defense in accordance with the 
general rules of pleading,** and if defendant desires 
to question the right to maintain the action against 
him as receiver, he should do so by special answer.** 
In an action against a railroad company and its re- 
ceiver it was error to sustain an exception to the 
receiver’s answer alleging that the injury sued for 
occurred before his appointment, since damages for 
such injury would be recoverable against the com- 
pany.*> 

Admissions by failure to deny. The rule that mat- 
ters properly pleaded which are not denied or not 
properly denied stand admitted*® applies to actions 
against receivers.*? 

Time to plead. A motion for leave to file a spe- 
cial plea in an action against a railroad receiver, 
denying that defendant operated the railroad at the 
time of the injury complained of, will be denied when 
the issues have long been settled and the case is 
reached for, or is on, trial.8® It has been held that 
a statute fixing the time for filing defenses to ac- 
tions®® does not apply to a defense by a receiver to 
an intervening petition.°° 


[§ 580] 3. After Intervention or Change of Par- 
ties. Where receivers of a corporation are, by 
amendment, substituted as defendants, the original 
declaration will be considered as part of the allega- 
tions against them.®! So, where a receiver is sub- 
price, an affidavit of defense in an 
action on the bond, alleging that at 


the second sale the receiver was no- 
tified to secure from the purchaser 
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receiver for machinery, an allegation 
that the contract exceeded the author- 
ity of the receiver to operate the prop- 
erty is insufficient, where there is no 


[§§ 579-582 


stituted for the coryoration in an action brought 
against it before its dissolution and the appoint- 
ment of the receiver, the answer of the corporation 
may be directed to stand as his answer,®” and where 
the receiver intervenes after default by the corpora- 
tion, he is bound by the admission of facts alleged 
in the bill.°? And where a receiver of a defendant 
in another litigation is admitted as a party but files 
no plea and raises no other issue, he will be bound 
by a judgment on the issue raised by the plea of the 
original party.°* But a receiver of a corporation, 
representing the creditors as well as the corporation, 
is held not to be bound by a waiver by the corpora- 
tion of objections to the complaint.®® In an action 
against a corporation, in which a receiver is appoint- 
ed, the receiver has power to adopt as his own an 
answer filed at his instance, but in form by defendant 
corporation.®® A formal amendment to make an ae- 
tion by the receiver of an insolvent corporation stand 
in the name of the corporation is not treated as the 
commencement of the suit at the time of substitution 
so as to entitle defendant to amend his answer.®* 


[§ 581] 4. Signature and Verification. A receiv- 
er who, as such, executed a lease is the proper one 
to sign a complaint in an action to terminate such 
lease.?8 A statute prescribing cases in which pleas 
must be verified has been held inapplicable to special 
pleas denying defendant’s capacity as receiver.°® 


[§ 582] 5. Issues, Proof, and Variance.t In ac- 


a general denial. Bowden v. St. Lou- 
As, etc., R. Cg., (Mo. A.) 184 SW 1174; 
Baker v. Gohman, (Tex. Civ. A.) 226 
SW 691; Baker v. Clement Grain Co., 


the hand money as provided by the 
terms of the sale, and that the re- 
ceiver stated that he would take the 
chance of getting the money, and the 
bidders were ready to pay the amount 
specified in the bond is sufficient. 
Com. v. Doubleday-Hill Electric Co., 
ZOU arts ou. ANS oi 


Defenses against receiver see su- 
pra § 542. 


82. Brooke v. Kettler, 166 Ala. 76, 
51 S 940; McGowan v. Ingalls, 60 Fla. 
116, 53 S 932; Albien v..Smith, 26 S. 
D. 551, 128 NW 714, 24 S. D. 203, 123 
-NW 675. 


[a] Alleging defense in behalf of 
creditors.—Prior to the recording of 
a chattel mortgage on a stock of 
goods, the mortgagor borrowed money 
from a bank, pledging certain stock 
of a corporation, to which the mort- 
gagor conveyed the stock subject to 
the mortgage, as collateral security. 
A receiver having been appointed ina 
suit by the bank to recover its debt, 
the mortgagee sued for possession to 
foreclose under the terms of the mort- 
gage, and, though the receiver an- 
Swered denying the validity of the 
mortgage, there was no allegation 
that the bank had any equitable or 
other lien on the assets of the cor- 
poration as a holder of the corporate 
stock. It was held that there was 
therefore no allegation showing that 
the receiver had any right as the rep- 
resentative of creditors to defend 
against the mortgage not available to 
the mortgagor, under the rule that a 
creditor who has no lien on the debt- 
or’s property may not assert the in- 
validity of a chattel mortgage as 
fraudulent under the statute. Albien 
v. Smith, 26 S. D. 551, 128 NW 714 [aff 


24 S. D. 208, 123 NW 675]. See gen- 
erally supra § 539. 
{[b] Pleading held insufficient.— 


(1) In an action on a contract by a 


allegation that the requisite authority 
to contract was not given. John H. 
McGowan Co. v. Ingalls, 60 Fla. 116, 
Sos ewe (2) In detinue brought 
without leave of court for property 
taken by a receiver, which was the 
individual property of plaintiff, a plea 
that the receiver was appointed to 
take charge of all the property of the 
insolvent, ete., is demurrable, since it 
is not alleged that the property in 
suit belonged to the _ insolvent. 
FiGors v. Kettler, 166 Ala. 76, 51 S 


gp eaennee by receiver see supra § 


83. See Pleading §§ 197-379. 
84, Ross v. Andrews, (Ind. A.) 129 
NE 244; Henry v. Epstein, 50 Ind. A. 


660, 95 NE 275. 


85. Schaff v. Nash, (Tex. Civ. A.) 
193 SW 469. 


86. See Pleading § 341. 
87. Spelman v. Delano, 177 Mo. A. 
28, 163 SW 300; Baker v. Clement 


Grain Co., (Tex. Civ. A.) 221 SW 679. 


[a] Rule applied.—(1) Where de- 
fendants’ operation of a railroad, as 
receivers, was alleged in the petition 
and not denied by special plea, it 
would be regarded as admitted. Spel- 
man v. Delano, 177 Mo. A. 28, 163 SW 
300; Kansas City, etc., R. Co. v. Cave, 
CRex Civ Aly id SW woz, wR Aga 
allegation of the appointment of a 
receiver for defendant railroad com- 
pany by a federal circuit court and an 
order entered by such court author- 
izing the receiver to defend any and 
all actions, need not be proved where 


it is not denied by sworn answer. In- 
ternational, etc., R. Co. v. Ormond, 
5d DexiCiv AL Co ESI 899 sas) 


Where one is sued as receiver, the 
averments of the petition as to that 
relation are to be taken as true, un- 
less specially denied, notwithstanding 


(Tex. Civ. A.) 221 SW 679. 


[b] Leave to sue—In a_ suit 
against a railroad and its receiver, 
the allegation of the petition that per- 
mission to sue the receiver had been 
obtained from the court appointing 
him will be taken as true where not 
denied by plea under oath, as required 
by Rev. St. (1895) art 1265. Interna- 
tional, ete (Re Cory Bradt, ror rex 
Civ. A. 82, 122 SW 59. 


Issues and proofs see infra § 582. 


88. Tierney v. Sampsell, 172 Ill. 
Ave iO: 
89. See statutory provisions. 


90. Bird v. Sparks, 100 Ga. 616, 28 
SE 395. 


91. Burns v. Chicago R. Co., 208 
Til. A. 295. 
92. Fuller v. Webster F. Ins. Co., 


12 HowPr (N. Y.) 293. 
93. Perry v. Godbe, 82 Fed. 141, 
94. Braddock Brewing Co 


ee GN 
Pfaudler Vacuum Fermentation Co., 
106 Fed. 604, 45 CCA 491. 


95. Knorr v. New York State Mut. 
Ben. Assoc., 79 Hun 88, 29 NYS 508. 


96. American Bngineering Co. v. 
Metropolitan By-Products Co., 3 F. 
(2a) 451. 

97. Hast Tennessee Land Co. vy. 
Leeson, 178 Mass. 206, 59 NE 639 (re- 
ceiver was dominus litis after the 
substitution as before, and the suit 
was prosecuted for those entitled to 


the proceeds, and for whose benefit it 
was brought). 


aeged McKeag v. Pirie, 134 Ill. A. 
99. 


Schaff v. Nash, (Tex. Civ. 
193 SW 469. pT mel ys ee) 


1. Generally see Pleadin a 
oi s §§ 1144 


Immaterial issues not submitted sce 
infra § 586. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


hie 
ay a") 
- r * “ 


§§ 582-583] RECEIVERS [53 C.J.) 359 


cordance with the general rule,? a receiver must 
prove as well as allege the material elements of: his 
cause of action.® If issue is taken upon the allega- 
tion of a receiver’s authority,* it must be proved on 
the trial like any other traversable fact.5 . And where 
a receiver alleges his appointment, but not the pro- 
ceedings resulting therein, and the answer merely 
denies the appointment, the receiver’s allegation is 
sufficient to admit evidence of the appointment.® So, 
the rule that material allegations of a pleading’ 
deemed admitted by failure to deny need not be 
proved,’ applies to actions against receivers,* and 
proof of, a receiver’s official character is not neces- 
sary where he fails specifically to deny it,® or other- 
wise admits it.t° Where the action is upon a cause 
accruing to the receiver after his appointment upon 
notes’ executed to him, proof of a legal and sufficient 
appointment is not required.14 And where damages 
have not been prayed for in an action against a re- 
ceiver, the question of whether they are due cannot 
be inquired into.?? 


Variance. In actions by and against receivers, 
recovery cannot be had upon theory and proof incon- 


2. See Pleading § 1160. 
3. Iglehart v. Bierce, 36 Ill. 133. 


was alleged in the complaint against 
the receiver in an action for the price 


sistent with the allegations of the pleadings,!? and 
defenses not raised by the pleadings cannot be 
proved.'+ But the termination of the receivership 
before the cause of action arose may be shown, al- 
though not set up in the answer, where the objection 
is as to the competency of the evidence, and not that 
it was not pleaded.t® Asin other cases,+® an imma- 
terial variance is not fatal.1” 


[§ 583] J. Evidence'*—1. Burden of Proof.1® 
Tn an action by or against a receiver, the burden is 
on plaintiff to establish the facts on which his right 
to receive depends,?° and on defendant to prove facts 
relied on as a defense.?!_ One seeking to enforce 
against a receiver a contract made with the person 
for whose property the receiver was appointed has 
the burden of showing that the contract was assumed 
and adopted by the receiver.2? And where a re- 
ceiver is sued for a tort committed by his alleged 
servant, plaintiff must prove the appointment of the 
receiver and that the servant was employed by him.?* 
Orders made in receivership proceedings requiring 
a person to return money paid to him by the receiv- 
er as fees, or to show cause, do not constitute the 


the corporation and the evidence 
shows a sale by themselves, defend- 


-[a] Compliance with conditions.— 
Proof of compliance with a condition 
requiring receiver to procure the rat- 
ification by the court of a compromise 
and settlement with the receiver ofa 
claim due the estate must be proved. 
Iglehart v. Bierce, 36 Ill. 133. 

4 See supra §§ 573, 574. 

5. Wheat v. California Bank, 119 
Cal. 4, 50 P 842, 51 P 47; Hagerman v. 
Thomas, 1 Nebr. (Unoff.) 497, 96 NW 
631; Bangs v. McIntosh, 23 Barb. (N. 
Y.) 591; In re Beecher, 19 NYS 971; 
Cheney vy. Fisk, 22 HowPr (N. Y.) 
236; Person v. Leary, 127 N. C. 114, 
37 SH 149, 126 N. C. 504, 36 SH 35; 
Boyd v. Royal Ins. Co., 111 N. C. 372, 
16 SHE 389. 


[a] No knowledge or information 
to form belief.—In a proceeding’ by 
receivers an answer that defendants 
have not sufficient information to ad- 
mit or deny the appointment is said 
to be in effect the statutory denial 
in form that defendants have no 
‘knowledge or information thereof 
sufficient to form a belief,’’ and to be 
sufficient to put the receivers to the 
proof of their appointment. Person v. 
Leary, 127 N. C. 114, 37 SH 149, 126 
N. C. 504, 36 SE 35. 


6 Manseau v. Mueller, 45 Wis. 430. 
7 See Pleading § 1164. 
8. See cases infra notes 9, 10. 


9. Ill.—MecNulta v. Lockridge, 137 
Tll. 270, 27 NE 452, 31 AmSR 362 [aff 
32 Ill. A. 86]; McNulta v. Ensch, 134 
Tli. 46, 24 NE 631 [aff 31 Ill. A. 100]. 


Ind.—Henry v. Epstein, 50 Ind. A. 
660, 95 NE 275. 


Mo.—Bowden v. St. Louis, etc., R. 
Go. CAL )ULs4 Swe TE. 


Tex.—Lancaster v. Mebane, (Civ. 
A.) 260 SW 256; Baker v.. Gohman, 
(Civ. A.) 226 SW 691; Baker v. Clem- 
ent Grain Co., (Civ. A.) 221 SW 679; 
Schaff v. Nash, (Civ. A.) 193 SW 469; 
Kansas City, etc., R. Co. v. Cave, (Civ. 
A.) 174 SW 872. 


Wis.—Harding Paper Co. v. Allen, 
65 Wis. 576, 27 NW 329. 


[a] Where the answer is the gen- 
eral issue, plaintiffs need not prove 
that defendant was sued as receiver. 
Bowden v. St. Louis, ete., R. Co., (Mo. 
A.) 184 SW 1174. 


[b] Failure to deny the receiver’s 
authority to carry on business which 


of goods alleged to have been sold to 
him was held to be a complete answer 
to a subsequent objection that the re- 
ceiver had no authority to purchase, 
ete. Harding Paper Co. v. Allen, 65 
IWiAS267/65 2 UNI oro 


Admissions by failure to deny see 
supra § 579. 


10. McNulta v. Lockridge, 32 Ill. 
A. 86 [aff 137. Ill. 270, 27 NE 452, 31 
AmSR 362]; Person v. Leary, 127 N. 
ne 114, 87 SE 149, 126 N. C. 504, 36 SE 

oO. 

[a] Rule applied.—(1) Where a 
successor receiver is sued for a tort 
committed in the management of the 
property by his predecessor and files 
an application for removal of the 
cause to the federal court, reciting the 
appointment of the predecessor and 
that defendant is the successor, such 
facts need not be proved at the trial 
of the cause in the state court after 
remand. McNulta v. Lockridge, 32 Ill. 
A. 86 faff. 137 Fl. 270; 27° NE 452; 
31 AmSR 362]. (2) Where after an 
answer stating that defendant has not 
information sufficient to affirm or de- 
ny the receivers’ appointment defend- 
ant filed an affidavit stating that 
plaintiffs failed to do certain things 
“since they were appointed receivers, 
the appointment need not be proved.” 
Person v. Leary, 127 N. C. 114, 37 
SE 149, 126 N. C. 504, 36 SE 35. 


11. Nelson v. Nugent, 62 Minn. 203, 
64 NW 392. 


12. Inre Bonita Mercantile Co., 129 
WalOLG es Siew S32" 


13. Wigton v. Bosler, 102 Fed. 70. 
14. Mann v. Bruce, 5 N. J. Eq. 413. 
[a] Rule applied.—Where the re- 


ceiver ‘does not sue as such, but as 
assignee of a mortgage, the assign- 
ment not designating him to be the 
receiver of the corporation, if defend- 
ant has a defense against the com- 
pany it must be pleaded in an answer 
setting up that plaintiff is receiver. 
Mann v. Bruce, 5 N. J. Eq. 413. 


15. Corser v. Russell, 20 AbbNCas 
GNRY a3 16. 

16. See Pleading § 1188. 

17. Pancoast v. A. Siegel Gas Fix- 
ture Co., 60 Mo. A. 57. 

[a] It is an immaterial variance 
where the receivers of a corporation 
sue for goods sold and delivered by 


ant not being misled, since the cor- 
poration continues to exist notwith- 
standing the receivership and plain- 
tiffs were bound to sue as receivers. 
Pancoast v. A. Siegel Gas Fixture Co., 
60 Mo. A. 57. 


es cad Generally see Evidence 22 C. 
Di Be 


Presumption of: x 
eer of presiding judge see supra 
ol, 
Appointment in collateral proceeding 
see supra § 37 
Oath of receiver see supra § 90. 


19. In action by foreign receiver 
see infra § 649. 


Under plea of receivership to defeat 
action against original party see su- 
pra § 166. 


20. Culp v. McMehan, 
499, 212 P 1069. 


[a] Good faith.—It is incumbent 
upon persons claiming property in 
hands of receiver under an alleged 
chattel mortgage to prove good faith. 
ey. McMehan, 123 Wash. 499, 212 


21. Ravlin v. Chicago, etc., R. Co., 
297 Ill. 130, 129 NE 730; Jones v. Hud- 
Son, Ov Ky Opies. 


[a] Facts excusing negligence.— 
In a suit against a receiver by heirs 
for loss of a debt because of the neg- 
ligence of the receiver to have an ex- 
ecution issued, the burden is on the 
receiver to show facts excusing or 
justifying his action. Jones v. Hud- 
son, 6 Ky. Op. 188. 


[b] Where a receiver has mingled 
his private affairs with the affairs of 
the estate he represents, the burden is 
on him to show clearly what profits 
made in the transactions involved be- 
longed to himself as having been 
made when he was not receiver. Rav- 
lin “Wa Chicaeo, te. Ra Co., 5297 mis 
130, 129 NE 730. 


22. Fisher v. Columbia Nat. Bank, 
54 Ind. A. 558, 103 NE 119; Ketch v. 
Weaver, (Tex. Commn. A.) 276 SW 
676 [rev (Civ. A.) 261 SW 380]. 


[a] Lessor seeking to recover rent 
from the lessee’s receiver has the bur- 
den of showing an election by the re- 
ceiver to adopt the lease. Fisher v. 
Columbia Nat. Bank, 54 Ind. A. 
103 NE 119. 


23. Beaumont, etc., R. Co. v. Dan- 
iel, (Tex. Civ. A.) 186 SW 3838. 


123 Wash. 


558, 


360. [53 C.J] 
initiation of proceedings against him for the return 
of the money so as to cast on the receiver the burden 
of proof as to the payee’s right to the fees,** but 
where such payee refunds the money and files an in- 
tervening petition alleging his title thereto, he has 
the burden of proving the allegation on the hearing 
of his petition, even though no answer thereto is 


filed.?® 


[§ 584] 2. Admissibility. General rules as_ to 
admissibility of evidence?* are applicable to actions 
by and against receivers.27_ The proceedings under 
which a receiver is authorized to sue are admissible 
in an action by him to show by what authority the 
action is prosecuted;?* the judgment or decree ap- 
pointing him is admissible as evidence of its rendi- 
tion2® and of the legal consequences resulting from 
that fact.*° Evidence otherwise competent to es- 
tablish a debt which a receiver is authorized to col- 
lect is admissible on behalf of the receiver in an ac- 
tion by him for its collection.*+ The receiver’s in- 
ventory is admissible upon the question of what was 
included in an order of sale of assets.*” 


Book entries. The receiver is not bound by en- 
tries in books of account of the insolvent corpora- 
tion of which he is receiver, and he may contradict 
them, since he represents the creditors as well as 
the corporation.*® As to entries in a receiver’s 
books, their correctness should be proved by the per- 
son who made them, especially when such person 


2 Kneisel vy. 'Ursus Motor Co., 238 32. Illinois 


4 
Til. A. 50 
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sedis? 


Steel 
Mach. Works Co., 219 Ill. 403, 76 NE 


[§§ 583-585 


was not only bookkeeper but manager under the re- 
ceiver.** 

[§ 585] 3. Weight and Sufficiency.*® General 
rules as to weight and sufficiency of evidence®® ap- 
ply in actions by and against receivers.’ Negli- 
gence or misconduct on the part of a receiver caus- 
ing loss or injury to property,®* and the amount of 
damages resulting therefrom,*® must be shown by a 
fair preponderance of the evidence. To prove the 
authority of a receiver to prosecute an action, it is 


not necessary, in addition to evidence of his appoint- 


ment, to show the necessity of such appointment,*° 
or the proceedings by which he was appointed.** 
The order of appointment being made in the exer- 
cise of the court’s general jurisdiction,*? a copy of 
the order of appointment and the giving of a bond 
in conformity thereto are sufficient to prove the ap- 
pointment without otherwise showing the existence 
of the facts upon which the power to appoint rest- 
such order being made by a court or judge 
authorized by law to make it, its recital of the facts 
necessary to give jurisdiction, furnishes conclusive 
evidence of the regularity of the order when ques- 
tioned collaterally,*4 and prima facie evidence of the 
existence of the facts necessary to confer jurisdic- 
tion.t® But where the question of jurisdiction is 
put in issue, the adverse party may disprove the 
recitals.*® 


Co. v. Preble| 644 [aff (Commn. A.) 236 SW 704]; 
Baker v.. Enyons, “(Bex Civ. 9Ay) e2is 


SW 1090. 


25. Kneisel v. Ursus Motor Co., su- 574 [aff 116 Ill. A. 268]. 
pra. [a] Thus, in an action by the re-|  [b] Evidence of ownership.—So- 
26. Generally see Evidence §§ 89—| Ceiver for damages for the breach of | licitor’s possession of fees paid ir- 
1729. a contract, in which defendants set] regularly by receiver does not con- 


27. Mayotown Lumber Co. v. Nac- 
ogdoches Grocery Co., (Tex. Civ. A.) 
221 SW 644 [aff (Commn. A.) 236 SW 


704]. And see cases infra note 28 et 
seq. 
[a] Evidence admissible.—In ac- 


tion by receiver’s supply creditors for 
payment, testimony as to a statement, 
made during a creditors’ meeting by 
a person claimed to have represented 
bondholders, as to superiority of sup- 
ply creditors’ liens, was admissible on 
issue as to whether bondholders were 
privies to the receivership proceed- 
ing. Mayotown Lumber Co. v. Nacog- 
doches Grocery Co., (Tex. Civ. A.) 221 
Me 644 [aff (Commn. A.) 236 SW 
704). 


28. Hall v. U. S. Insurance Co., 5 
Gill (Md.) 484. 


29. Hardwick v. Hook, 8 Ga. 
Coddington v. Canaday, 157 Ind. 
61 NE 567. 


30. Hardwick v. Hook, 8 Ga. 354; 
Helme v. Littlejohn, 12 La. Ann, 298; 
Frank v. Morrison, 58 Md. 423; Hard- 
ing Paper Co. v. Allen, 65 Wis. 576, 
27 NW 329. 


fa] Right to maintain action.—In 
an action by a receiver appointed to 
collect the hire of slaves from a third 
person accruing pending the litiga- 
tion, the decree is competent to estab- 
lish plaintiff's right as receiver to 
maintain the action. Hardwick vy. 
Hook, 8 Ga. 354. 


{[b] Authority to carry on busi- 
ness.—lIn an action against a receiver 
the order of appointment is admis- 
sible on an issue of his authority to 
carry on business. Harding Paper 
Co. v. Allen, 65 Wis. 576, 27 NW 329. 


31. Rockwell v. Merwin, 31 N. Y. 
Super. 484, 8 AbbPrNS 330 [aff 45 N. 
We ANGI 


354; 
243, 


up that the contract had been sold 
with other assets of the insolvent at 
a sale by the receiver, in support of 
which he introduced the petition, or- 
der of sale, etc., the inventory was 
held admissible to show what was 
covered by the term ‘‘assets” as used 
in the order of sale. Illinois Steel Co. 
v. Preble Mach. Works Co., 219 Ill. 403, 
76 NE 574 [aff 116 Ill. A. 268]. 


33. Whittaker v. Amwell 
Bank, 52 N. J. Eq. 400, 29 A 203. 


34. In re Dugdamonia Shingle & 
Lumber Co., 118 La. 242, 42 S 789. 


35. Nonsuit for failure of proof 
see infra § 586. 


Nat. 


36. See Evidence §§ 1730-1806. 

37. See cases infra this note. 

[a] Evidence held sufficient: (1) 
To show authority of receiver to 


maintain action. Newell Contracting 
Co. v. McConnell, 156 Ark. 558, 246 SW 
854. (2) To show that railroad re- 
ceiver sued for profits made by him 
while receiver on the sale of securi- 
ties of the company, procured bring- 
ing of the foreclosure proceeding for 
his own profit, and against the inter- 
ests of the company. Ravlin v. Chi- 
CazO, etc. ER. Coty 297) Til. 180, 12:9) NE 
TOM tate 2ilie dele chee aio) LO how, 
that receiver was liable for the loss 
of a debt because of his negligent fail- 
ure to have an _ execution issued. 
Jones v. Hudson, 6 Ky. Op. 188. (4) 
To show value of property lost by re- 
ceiver. Campbell v. Hargraves, 181 
Ark. 492, 26 SW (2d) 876. (5) To sus- 
tain counterclaim against receiver. 
Denman y. Idaho Falls, (Ida.) 288 P 
892. (6) To prove or disprove other 
facts in issue. Ketch v. Weaver, (Tex. 
Civ. A.) 261 SW 380 [rev on other 
grounds (Commn. A.) 276 SW 676]; 
Mayotown Lumber Co. v. Nacogdoches 
Grocery Co., (Tex. Civ. A.) 221 SW 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


stitute prima facie case of ownership. 
eee: v. Ursus Motor Co., 238 Til. 


_ 88. Dela Riva v. Salvador, 32 Phil- 
ippine 277. 

39. De la Riva v. Salvador, supra. 

40. Brown v, Drake, 101 Ga. 130 
28 SE 606. ; 

41. Helme v. Littlejohn, 12 
Ann. 298. d 

42. Potter v. Merchants’ Bank, 28 
N. Y. 641, 86 AmD 273; Palmer v. 
Clark, 4 AbbNCas (N. Y.) 25. And see 
generally Courts § 146. 


43. Potter v, Merchants’ Bank, 28 
N. Y. 641, 86 AmD 273; Andrews v. 
Moller, 37 Hun (N. Y.) 480; Palmer 
v. Clark, 4 AbbNCas (N. Y.) 25. 

44. Wright v. Nostrand, 94 N. Y. 
31; Stiefel v. Berlin, 20 Misc. 194, 45 
NYS 746 [mod on other grounds 28 
App wDIV. se hOS: co LueNavas. 47h] en ame 


orator attack see supra §§ 101- 


La. 


45. Edee v. Strunk, 35 Nebr. 307, 
53 NW 70; Wright v. Nostrand, 94 N. 
Y. 31; Potter v. Merchants’ Bank, 28 
IN Yn 6415 C86 Amb 27 3sce Stiereliesys 
Berlin, 20 Misc. 194, 45 NYS 746 [mod 
on other grounds 28 App. Div. 103, 51 
NYS W427 No Yo Civ.)Proes 216i) 


46. Edee v. Strunk, 35 Nebr. 307, 
53 NW 70. And see Springs v. Bowery 
Nat. Bank, 63 Hun 505, 18 NYS 574 
(holding that, under L. (1883) ec 3878, 
conferring authority upon the su- 
preme court to appoint a receiver of a 
domestic corporation in an action com- 
menced against it and providing that 
“any order appointing a_ receiver 
otherwise made, shall be void,’ where 
the answer in an action by a receiver 
of the corporation sets up that the 
court never acquired jurisdiction of 
the corporation, the order of appoint- 


~ 


§ 586] 


{§ 586] K. Trial, Judgment, and Review*’—1. 
Trial in General. General rules should be consulted 
as to the conduct of trials of actions by and against 
receivers.*® Sometimes, however, particular local 
statutes govern, as for example, a provision for the 
reference of disputes between the receiver of a cor- 
poration and members or stockholders thereof in- 
stead of an ordinary trial by jury,*? and such a pro- 
vision has been held constitutional.°° Where, by 
leave of court, a person sues a receiver for an injury 
occurring before the appointment of the receiver, 
and subsequently moves to amend his motion for 
leave by substituting a petition to intervene, pro- 
ceedings on the intervening petition are in equity, 
although the claim be statutory, and such claim ean 
be adjudicated in accordance with equity procedure,?! 
without a trial by jury, if the court so decides.°? In 
a suit in equity by a receiver to enforce a judgment 
lien against land, the court may ascertain the amount 
of the lien and direct a sale without referring the 
cause, where it does not appear from the record that 
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there are other liens and the amount of complain- 
ant’s lien clearly appears from the record.°? Al- 
though an agreed statement of facts between ordi- 
nary litigants will not generally be disturbed, as to 
a receiver who is but the mere custodian of the fund 
to be distributed among the claimants, the court may 
ascertain the facts notwithstanding an agreed state- 
ment, where this may fairly be done.°* Ordinary 
rules govern the practice as to questions for the court 
and jury,®°® and instructions.°® Immaterial issues 
will not be submitted.°? 


Dismissal and nonsuit.°* As in other cases,°® an 
action against a receiver may be dismissed for fail- 
ure of proof.°° Any evidence which will justify the 
inference that the receiver has qualified will defeat 
a motion for a nonsuit based upon the ground of a 
want of evidence of that fact.° And upon the mer- 
its the refusal of a nonsuit should not be disturbed 
if there is competent evidence in support of the 
cause of action.®? 


ment alone is not sufficient evidence 
of the appointment in the absence of 
evidence of an action begun against, 
and of jurisdiction obtained over, the 
corporation). 

[a] When receiver justifies under 
order of appointment, in an action to 
recover against him upon the theory 
that he was acting without authority, 
the mere allegation that he is acting 
without authority does not put in is- 
sue jurisdiction to make the order 
and if the order is apparently valid, 
it is a sufficient defense as to acts 
done in good faith and in obedience to 
its commands. Edee vy. Strunk, 36 
Nebr. 307, 53 NW 70. 


47. Taft v. Pullen, 130 Mich. 595, 
90 NW 329. 


48. See trial [38 Cyc 1238]. 
49. See statutory provisions. 


fa] Statute construed.—Where a 
stock-holder of a corporation coming 
within the provision of such statute 
set up that he was induced to pur- 
chase by fraud of the president of 
the corporation as to its financial 
condition, and want of consideration 
of the notes sued on, it was held that 
notwithstanding an action had been 
commenced at law to recover the debt, 
a compulsory reference might be or- 
dered on the application of the receiv- 
er and the action discontinued. ee 
by Vv. Day, Sl N. Y. 242. 


{[b] Effect of fereeularitiess<1yi a 
suit by the attorney-general for the 
dissolution of a corporation, upon a 
question arising between the receiver 
and stockholders who were alleged to 
have in their possession assets be- 
longing to the corporation, which dis- 
pute was referred for adjustment in 
accordance with the statute prevail- 
ing under the written stipulation of 
the parties, which reference was a 
separate proceeding not entitled in the 
action and as between parties not as 
yet parties to it, it was held that up- 
on the referee’s report that certain 
stockholders had such assets which 
they had no right to retain, to which 
report there was no exception, the 
irregularity on the part of the receiv- 
er in making up his account and fil- 
ing a petition reporting the amount 
which the stockholders should pay 
and praying that they be adjudged to 
pay accordingly instead of entering 
final judgment on the report, was not 
ground for reversal, a copy of the pe- 
tition having been served upon the 
stockholders and they having appeared 
and had full opportunity to be heard. 
Peo. v. Hydrostatic Paper Co., 88 N. 
Y. 623. 


50. Crosby v. Day, 81 N. Y. 242 [aff 


Sands v. Kimbark, 27 
Harvey, 4 Abb. 


ae Hun 291]; 

Ye ays Sands v. 
Dec CN ya s 

51. Boston, ete., R. Co. v. Sullivan, 
275 Fed, 890 [certiorari den 258 U.S. 
627 mem, 42 SCt 461 mem, 66 L. ed. 
799 mem]. 

52. Boston, etc., R. Co. v. Sullivan, 
supra. 


53. Howard vy. Stephenson, 33 W. 
Va. 116, 10 SE 66. 
54. Matter of Smith, 9 AbbNCas 


(N. Y.) 452 (where on exception by 
such receiver to the report of a referee 
on a reference to determine a claim 
which was submitted on an agreed 
statement of facts, the matter was 
referred back for an additional report 
upon certain points as if they had not 
been agreed upon). 


55. See cases infra this note. 


{a] Questions for jury.—(1) Where 
an alleged personal contract of a re- 
ceiver to procure the requisite notice 
of intention to transfer a seat in a 
cotton exchange, which was sold to 
plaintiff, was claimed to be established 
by conversations between defendant 
and the superintendent of the ex- 
change, and by defendant’s admis- 
sions, ete., defendant claiming that 
they showed nothing more than a re- 
ceiver’s promise in aid of a receiv- 
er’s sale, it was for the jury, and not 
for the court, to determine what the 
agreement was. Wolf v. Lovering 
159 Fed. 91, 86-CCA 281. (2) In an 
action for breach of a receiver’s con- 
tract to procure the necessary notice 
of intention to sell a seat in an ex- 
change which he sold to plaintiff, the 
presumption that the receiver bound 
himself officially and not personally, 
while proper to be considered by the 
jury in determining whether the re- 
ceiver was individually liable, was no 
ground for withdrawing the action 
from the jury. Wolf v. Lovering, 
supra. 

{b] Direction of verdict.—Where 
a chattel mortgagee brings. suit 
against the receiver of the mortgagor 
to obtain possession of the mortgaged 
property, or for a stated sum in case 
a delivery cannot be had, and_ the 
mortgage is shown to be valid as 
between the parties, and no lien by 
creditors is shown to exist, and the 
amount due is undisputed, it is prop- 
er for the court to direct a verdict 
for plaintiff on all issues, except as 
to the value of the property, and to 
submit the issue of the value to the 
jury, and to render the proper judg- 
ment for the amount due, after as- 
certaining the value of the property 
in the hands of the receiver. Albien 


v. Smith, 24 S. D. 203, 123 
26 S. D. 551, 128 NW 714. 


Dismissal and nonsuit see infra text 
and notes 58-62 


Questions of law or fact generally 
see Trial [38 Cyc 1511 et seq]. 


56. Betts v. Bisher, 213 Fed. 581, 
130 CCA 161 (instruction held prop- 
erly refused). 


Instructions to juries generally see 
Trial [388 Cyc 1594 et seq]. 


57. National Security Bank  v. 
Price, 22 Fed. 697 [aff 129 U. S. 223, 9 
SCt 281, 32, i. ed.) 682); Atkinsonive 
Rochester Printing Co., 43 Hun 167 
[aff 114 N. Y. 168, 21 NE 178]. 


[a] Issues held immaterial.—In an 
action by the receiver of a corpora- 
tion to recover property transferred 
by > iin Sfraud) vot) its sereditors 
want of Knowledge by the transferee 
of the condition of the corporation 
and the fact that he would not have 
given credit had he known of its in- 
solvency are immaterial. National 
Security Bank vy. Price, 22 Fed. 697 
ate? U.S. 223, 9 SCt 281, 32 L. ed. 

58. Generally see Trial 
1551 et seq]. 


Before trial see supra § 572. 
59. See Trial [38 Cyc 1555]. 


60. De la Riva v. Salvador, 32 
Philippine 277 (failure to prove re- 
ceiver’s negligence or misconduct, 
and damages sustained, by prepon- 
derance of evidence). 


61. Hegewisch v. Silver, 
414, 35 NE 658. 

[a] Tllustration.—A nonsuit can- 
not be granted at the close of the 
evidence on the ground that plaintiff 
has failed to prove that he ever filed 
his bond as receiver where it appears 
that the court which appointed him 
authorized him to bring this suit, 
with a provision that he file a bond 
and that he continued to act as re- 
ceiver, and resigned more than a 
year after his appointment. Hege- 
wisch v. Silver, 140 N. Y. 414, 35 NE 
658 [rev 21 NYS 294]. 


62. Pickett v. Fidelity, etc., Co., 60 
a CG. ATT. 38) (SHM160, 1629. 


{a] Illustration.—In a suit by the 
receiver of a corporation on an insur- 
ance policy it was proper to refuse a 
nonsuit based upon the ground of 
failure of evidence to show that the 
policy was an asset of the corpora- 
tion, where the complaint alleged and 
the answer admitted execution and 
delivery of the policy to the corpo- 
ration and the receiver testified that 
he ‘had the policy in his possession. 


NW 675, 


[38 Cyc 


140 N.Y: 


362 [53 C.J.) 


[§ 587] 2. Judgment**—a. Form and Sufficien- 
cy.°* A personal judgment®® and execution®® can- 
not properly be awarded against a receiver who is 
not personally liable, but it should be against him 
in his official eapacity, to be paid in due course of 
the administration of. his trust®’ out of funds in his 
hands,®® and the federal statute authorizing suits 
against receivers appointed by federal courts, with- 
out previous leave of the appointing court,®® does 
not change such rule.*° But where the receiver is 
personally liable for aets in excess of his authority,*? 
such liability may be adjudged,” even though he is 
named in the action as receiver."* 


Parties. Under a statute providing that judg- 
ment may be given for or against one or more of 
several defendants, and, when justice requires it, 
the ultimate rights of the parties on each side, as 
between themselves, may be determined,‘* it 1s prop- 
er, when a receiver is a party, to determine the ulti- 
mate rights of all the parties to the action in the 
subject matter of controversy.7° Where the facts 
disclosed on the trial show liability on the receiver 
alone in an action in which the corporation whose 
property he has in charge is joined, a general verdict 
in favor of plaintiff is sufficient upon which to en- 
ter a judgment against the receiver.*® In such cas- 
es, the judgment should be against the receiver 
alone,*? and a joint judgment against “defendants” 
is erroneous.*® 


Pickett v. Fidelity, ete., Co., 60 S. C. 73. 
477, 38 SEH 160, 629. 

63. After discharge see supra § 
110. 


759 


Generally see Judgments 33 C. J. 
1042. 
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Shapiro v. Goldman, supra. 
74, See statutory provisions. 


Venner v. Denver Union Water 
vee Colo. 212, 90 P 623, 122 AmSR 


[§§ 587-588 


Fixing lien. The disposition of the property be- 
ing for the court having it in eustody,*® another court 
cannot, in awarding a judgment against the receiver, 
fix a lien upon such property.*° 


Interest. A judgment against a federal receiver, 
rendered in a state court, bears interest at the rate 
provided by the laws of the state.** 


Vacating or setting aside. Pursuant to the gen- 
eral rule’? a judgment against a receiver may be 
set aside for fraud.’? A judgment entered against 
a receiver after all the property has, by order of the 
court which appointed him, been transferred to an- 
other receiver, will not, for that reason, be vacated, 
where the court which rendered the judgment was 
not notified of the order of transfer.** 


[§ 588] b. Conclusiveness and Effect. A judg- 
ment against a receiver in his official capacity ordi- 
narily has no greater effect than to establish the ex- 
istence and amount of lability;*® it is conclusive 
as to the existence and amount of plaintiff’s claim,*® 
although the action is tried in a state court against 
a federal receiver under the act of congress author- 
izing such suits to be brought without leave of the 
appointing court, but providing that they shall be 
subject to the general equity jurisdiction of such 
court, ete.,°* but the time and manner of its payment 
are to be controlled by the court appointing the re- 
ceiver.8® Such judgment ordinarily binds the re- 
ceiver and all parties represented;*® but title to 

86. South Carolina v. Port Royal, 
etc; BR. Co:; 84 Ned. 67; —prbiy. Pop- 
ritz, 59 Kan. 264, 52 P 871, 68 AmSR 
362; Reinhart v. Sutton, 58 Kan. 726, 


51 P 221; State v. Hartman, 221 Mo. 
A. 215, 300 SW 1054, 1060 [cit Cyc]; 


p 76. Union Pac. R. Co. v. Smith, 59} Dillingham v. Russell, 73 Tex. 47, 11 
64. Amendment of judgment omit-| Kan. 80, 52 P 102 (holding further| SW 139, 15 AmSR 753, 3 LRA 634; 
ting to direct payment of costs from] that a judgment against a corporation| St. Louis Union Trust Co. v. Mis- 


estate see infra § 592. 


65. U. S.—Smith v. Jones Lumber, 
etc., Co., 200 Fed. 647; Hanlon v. 


77. 


in such a case cannot be sustained). 


Slider v. Pere, Marquette R. 
Co., 194 Mich. 581, 161 NW 961. 


Souri) PAc® RR. (Cos (Chess Civ: 2A ero 
SW 346; Garrison v. Texas, etc., R. 
Co., 10 Tex, Civ. A, 136; 30-Sw 725. 


Smith, 175 Fed. 192. 78. Fekels v. Henning, 189 IM. A.| qgo acy eee ones Ltt Bed. 870, 
Doge Catch vo Morzine, taps. | 660 LOTCCAY 84" [afk s1747 Rea! F310] 5 St: 
Ea : , . : ‘ Louis Southwestern R. Co. v. Hol- 
= z 79. See infra § 590. brook,-73 Fed. 112, 19 CCA 385; Dil- 
Ill. MecNulta y. Lockridge, ‘137 Ti. 80. Brown v. Sullivan, 71 Tex. 470, | lingham_v. Hawk, 60 Fed. 494, 9 CCA 
270, 27 NB 452, 31 AmSR 362; Belke|/ 19 Qw 288; Brown v. Brown, 71 Tex.|101, 23 LRA 517; Central Trust Co. 
Veuibush,, 213 Dll. =A (29; Kloepher V.| 355, 9 SW 261. Va dt. Louis ete. R. Con 4) Medi 551" 
Osborne, 177 Ill. A. 384; Lyons v. A See Central Trust Co. v. East Tennes- 
Sampsell, 168 Ill. A. 542; Swisher v.|_ 81. Willcox v. Jones, 177 Fed. 870, 5 5s 
p ; a 101 CCA 84 17 Ee See, (eteae iin COs OF SN MeG wo2o.) O28 
Carpenter, 164 Ill, A. 155; Malott v. 84 [aff 174 Wed. 731]. (where the court, without deciding 
Schlosser, 119 Ill. A. 259; Malott-v. : 


Howell, 111 Ill. A. 233; 
Kirkwood, 91 Ill. A. 54. 


Minn.—Schmidt v. Gayner, 59 Minn. 
3038, 61 NW 3338, 62 NW 265. 


Tex.—Brown v. Brown, 71 Tex. 355, 
9 SW 261. 


Personal and official liability see 
supra §§ 226, 543. 
66. See infra § 589. 


67. McNulta v. Lockridge, 137 Ill. 
270, 27 NE 452, 31 AmSR 362; Mc- 
Nulta v. Ensch, 134 Ill, 46, 24 NE 631; 
Belke v. Bush, 213 Ill. A. 29; Lyons 
v. Sampsell, 168 Ill. A. 542; Swish- 
er v. Carpenter, 164 Ill. A. 155; Malott 
v. Schlosser, 119 Ill. A. 259: Malott 
v. Hlowell, 111 Ill. A. 233; Malott v. 
Woods, 109 Ill. A. 512; Robinson vy. 
Kirkwood, 91 Ill, A. 54; Combs v. 
Smith, 78 Mo. 32; Proctor v. Mis- 
sourt, ete, RR. Co., 42 Mo. A, 124; 
Com. v. Runk, 26 Pa. 235. 


Robinson v. 


68. See infra § 589. 
69. See supra § 548. 
70. Hanlon v. Smith, 175 Fed. 192. 
71. See supra § 226. 


72. Shapiro v. Goldman, 253 Mass. 
60, 148 NE 217. 


Interest on judgments generally see 
Interest §§ 79-89. 


82. See Judgments § 496. 


83. Hollister v. Vermont Bldg. Co., 
141 Iowa 160, 119 NW 626. 


84 Kloepher y. Osborne, 177 Ill. 
A. 384. 


85. State v. Hartman, 221 Mo, A. 
215, 300 SW 1054, 1060 [eit Cyc]; 
Clark v. Brockway, 1 Abb. Dec. (N. 
Y.) 351, 8 Keyes 13; Coe v. Patter- 
son, 122 App. Div. 76, 106 NYS 659, 
123) App. Div, 914, 108 NYS 1127% 
Harrison v. Waterbury, (Tex.) 27 
SW 109; Brown v. Brown, 71 Tex. 355, 
9 SW 261. 


[a] Lien on land.—A judgment 
against a receiver of an estate of a 
decedent, appointed upon the removal 
of executors, the receiver having on- 
ly the powers of an administrator 
with the will annexed, is not a lien 


on land devised by decedent to 
others. Platt v. Platt, 105 N. Y. 488, 
12 NE 22; Cooke v. DeGraw, 55 N. Y. 


Super. 548 [aff 112 N. Y. 658, 20 NE 
412, and cit Cooke v. Platt, 98 N. Y. 
35 (which held that the receiver had 
no greater power than an administra- 
tor with the will annexed) ]. 


the question, said: “That the judg- 
ment is conclusive, so far as to be re- 
garded as a judicial ascertainment of 
liability, and of the amount, is prob- 
ably the better view’’). But see Mis- 
souri) Paci Rew Co nsvAMexag, rebel ats 
Co., 41 Fed. 311 (where the federal 
statute dispensing with leave_to sue 
receivers was held not to apply, and 
the decision was further influenced by 
the fact that on a reference to the 
master the intervener produced a 
witness who testified to the fact and 
extent of the injury on account of 
which he had recovered judgment, 
which was held to be a waiver of the 
right to claim that the judgment 
against the receiver was conclusive 
as to the negligence and damages). 


88. See infra § 590. 


89. U. S—St. Louis Southwestern 
Ri Con wa pelLolbrook, (73) Medie Tt 2e0 9 
CCA 385. 

Cal.—Painter vy. Painter, 
231, 71 P 90, 94 AmSR 47. 

Hi —Smith wv. (U.S. Express: Co: 
135 Dl, 279, 25 NH 525. 

Mo.—State v. Hartman, 221 Mo. A. 
215, 300 SW 1054, 1060 [cit Cyc]. 

N. Y.—Herring v. New York, etc., 


138 Cal. 


For later cases, developments an‘d changes in the law see Annotations, same title and section number. 


§§ 588-590] 


land cannot be affected by a judgment in an action 
by a receiver to which the real parties in interest, 
having the title, are not joined as parties, and do not 
consent to the action.°° Where in an action by a 
receiver in another jurisdiction judgment is ren- 
dered against him and the judgment creditors move 
for an order in the receivership proceeding for pay- 
ment of the judgment, which is denied, without pass- 
ing on the merits, but with leave to sue the receiver, 
the latter could not defend as to the merits on behalf 
of ereditors.9? 


[§ 589] c. Enforcement®?—(1) Out of What 
Property. Actions against the receiver are in law 
actions against the receivership, or the funds in the 
hands of the receiver,®* and judgments against him 
as receiver are payable only from the funds in his 
hands,** or that may remain subject to the jurisdic- 
tion and direction of the court that appointed him.?® 
If he has paid out funds under the order of that court 
which might have been applicable to the payment of 
a judgment against him as receiver,.he will be pro- 
tected,?® and whether he has in his possession or 
under his control assets sufficient to satisfy a judg- 
ment is for the determination of that court.°7 Where 
the property has been surrrendered to the owner by 


R, Co;; 105, N. Y¥..340, 12: NH763, 19 
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Schlosser, 119 Ill. A. 259. 
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order of court, but the receiver is not discharged, 
the court retaining jurisdiction for the purpose of 
adjudicating claims against him, with, power to bind 
the property; such property remains in the control 
of the court, and is the source from which payment 
of any judgment recovered against the receiver in 
a separate action must be sought,®* and the same 
rule has been, in effect, declared where the property 
has been turned over to a purchaser, without dis- 
charging the receiver.°® 


[§ 590] (2) In What Court. Although a judg- 
ment against a receiver may be conclusive of the 
existence and amount of plaintiff’s claim,’ 1t cannot 
establish the priority of the debt,? although this rule 
does not apply to the determination. as to priority 
of a lien not involved in the issues before the court 
in which the receivership proceedings are pending.® 
Proceedings under leave to sue or statute dispensing 
with such leave must stop short of the enforcement 
of any judgment therein by an interference with the. 
property or with the right of the receivership court 
to dispose of it in the exercise of its prior jurisdic- 
tion;* execution cannot properly issue,® but pay- 
ment should be enforced only by application to and 
order of the court-in possession of the property,” 


risdiction to determine the question 


AbbNCas 340; Peo. v. Hydrostatic Pa- 
per Co., 88 N. Y. 623 [aff 25 Hun 64]. 


And see Judgments § 1424. 


[a] Purchaser at foreclosure sale 
who assumes as a part of the pur- 
chase price liability for adjudged liens 
on the property in the receiver’s hands 
is concluded by a judgment for per- 
sonal injuries in the state court as to 
plaintiff’s right and the amount of 
his recovery. St. Louis Southwestern 
R. Co. v. Holbrook, 73 Fed. 112, 19 
CCA 385. 


[b] Bondholders and trustees ina 
foreclosure proceeding are bound by 
the judgment rendered against the re- 
ceiver therein in a court of competent 
jurisdiction. Turner v. Indianapolis, 
ete., R. Co., 24 F. Cas. No. 14,260, 8 
Biss. 527. 


[c] Where the judgment is against 
the corporation in an action in which 
the receiver defended in the name of 
the corporation with the knowledge 
of the court which appointed him, the 
receiver cannot, after obtaining a re- 
lease of attached property on a forth- 
coming bond, enjoin the attaching 
ereditors from suing on the forth- 
coming bond. Smith v. U. 8. Express 


Con) TSbe Ll, 279, 26) NE 525; 
90. Caldwell v. McWhorter, 84 Ky. 
130. 


91. Thomas v. Hale, 82 Minn. 423, 
85 NW 156. 

92. Enforcement of judgments gen- 
erally see Judgments §§ 1139-1153. 

93. See supra § 543. 

94. U. S.—Texas, etc., R. Co. v. 
ete MAD We Se) 0 9ay, ee, SCt 905, 36 L. 

829; Smith v. Jones Lumber, etc., 

ae 200 Fed. 647; Hanlon v. Smith, 
175 Fed. 192; Gray v. Grand Trunk 


Western R. Co., 156 Fed. 736; Farm- 
CLS la eos rye Centraluikt, Cos i 
Fed. 537, 2 McCrary 181; Central 


Trust Co. v. East Tennessee, etc., R. 
Co., 59 Fed. 523. 


Ala.—State v. Bradley, 207 Ala. 677, 
93. S 595. 

D. C.—Cowen v. Merriman, 17 App. 
186. 7 

Ill.—MecNulta v. Lockridge, 137 III. 
270, 27 NE 452, 31 AmSR 362 [aff 141 
Weiswoe a2 Sct 11, 35 L. ed. 796]; 
oaeral Bush, 213 Ill. A. 29; Kloepher 

Osborne, 177 Ill. A. 384; ‘Swisher v. 
Carpenter, 164 Ill. A. 155; Malott v. 


Iowa. 
62 Iowa 728, 16 NW 3881. 


Minn.—Schmidt v. Gayner, 59 Minn. 
303, 61 NW 333, 62 NW 265. 


Mo.—Combs vy. Smith, 78 Mo. 32; 
State v. Hartman, 221 Mo. A. 215, 300 
SW 1054, 1060 [cit Cye]. 


N. Y.—Woodruff v. Jewett, 115 N. 
Y. 267, 22 NE 156; Camp v. Barney, 
4 Hun 3738, 6 Thomps. & C. 622. 


Pa.—Com, vy. Runk, 26 Pa. 235. 


Tex.—Yoakum y. Mettasch, (Civ. 
A.) 26 SW 129. 


After discharge see supra § 110. 


95. Cowen v. Merriman, 17 App. 
(D. C.) 186; State v. Hartman, 221 
Mo. A, 215, 300 SW 1054, 1060 [cit 
Cyc]. See also supra § 384. 


96. Coe v. Patterson, 122 App. Div. 
76, 106 NYS 659, 123 App. Div. 914, 
108 NYS 1127. See also supra § 225. 


97. State v. Hartman, 221 Mo. A. 
215, 300 SW 1054, 1060 [cit Cyc]; 
Reardon v. White, 38 Tex. Civ. A. 636, 
87.SW 365. 


98. Cowen v. 
CD MEDMESS: 


rye of action see 
543. 


99.. Houston; etc.; R. Co. 
charski,, (Tex, Civ.)-A.). 35 L 
[mod on other grounds 92 Tex. 1, 37 
SW 415 (aff 168 U. S. 706 mem, 18 
SCt 851 mem, 42 L. ed. 1213 mem)]; 
Fordyce v. Chancey, 2 Tex. Civ. A. 
24, 21 SW 181. 


1. See supra § 588. 


2. Clark v. Brockway, 1 Abb. Dea. 
(N. Y.) 351, 3 Keyes 13; Coe v. Pat- 
terson, 122 App. Div. 76, 106 NYS 659, 
123 App. Div. 914, 108 NYS 1127; Na- 
tional Bank v. Stillwell, 101 S. C. 453, 
56 SE 21. 


3. Lively v. Evans-Howard Fire 
Brick Co., 115 Okl. 259, 242 P 773. 


{a] MTllustration.—Where a receiver 
was appointed in one county in an 
action to foreclose a mortgage cov- 
ering land in two counties, and the 
court granted leave to maintain an 
action in the other county to fore- 
close a mechanic’s lien, and the ques- 
tion of priority was not decided in the 
mortgage foreclosure action, the court 
in which the action to foreclose the 
mechanic’s lien was brought had ju- 


Merriman, 17 


of priority where proper parties were 
made defendants and they answered. 
Lively v. Evans-Howard Fire Brick 
Co.; 105 OK) 259) 82429 Pa773% 


4 Reinhart v. Sutton, 58 Kan. 726, 
51 P 221;' State -v. Hartman, 221 Mo. 
A. 215, 300 SW 1054, 1060 [cit Cyc]; 
Wharton v. Washington County State 
Bank, (Tex. Civ. A.) 153 SW 699; 
Abbey v. International, etc., R. Co., 5 
Tex. Civ. A. 261, 23 SW 934 (under a 
state statute permitting suit without 
leave); Baldwin v. Spear, 79 Vt. 438, 
64 A 235 (permission to join a receiv- 
er in a suit to foreclose a lien did not 
authorize a sale of the property under 
such proceedings). 


5. Cal.—Painter v. Painter, 138 
Cal. 231, 71 P 90, 94 AmSR 47. 
AGS TN ee AT 


Ill.—Malott v. Howell, 
233. 


Minn.—Irwin v. McKechnie, 58 
Minn. 145, 59 NW 987, 49 AmSR 495, 
26 ee 218. 


o.—State v. Hartman, 221 Mo. A. 
o18, “300 SW 1054, 1060 [cit Cyc]. 


Oh.—Croy v. Marshall, 3 Oh. Cir. 
Ct. 489, 2 Oh. Cir. Dec. 280. 


Tex.—Andrews v. Rice, (Civ. A.) 
198 SW 666; Houston Ice, etc., Co. v. 
Clint, (Civ. A.) 159 SW 409; Arnold 
yey lt, Tex. Civ,-A. 325,532 Siwi 


[a] Writ of restitution is properly 
refused in an action against the re- 
ceiver: of a railroad for land occupied 
by the roadbed. Abbey v. Interna- 
tional, ete. RK. Co5 5. Tex, iCive Ax 2615 
23 SW 934. 


6 U. S—uwU. S. v. Illinois Surety 
Co., 238 Fed. 840 [aff 246 U. S. 655, 38° 
SCt 428, 62 L. ed. 924]. 


Cal.—Painter v. Painter, 
231, 71 P 90, 94 AmSR 47. 


wane C.—Cowen v. Merriman, 17 App. 


138 Cal. 


Mo.—State v. Hartman, 221 Mo. A. 
215, 300 SW 1054, 1060 [cit Cyc]. 

N. Y.—Ross v. King, 176 N. Y. 550, 
68 NE 1124; Baer v. McCullough, 176 
N. Y. 97, 68 NE 129. 


Tex.—Harrison v. Waterberry, 27 


SW 109; Andrews v. Rice, (Civ. A.) 
198 SW 666. 
[a] Parties to petition.—In an ac- 


tion against a receiver of a partner- 
ship on a contract made by him in the 


364 [53 C.J.] 
upon which court it devolves to adjust all the equi- 
ties and to determine the time and manner of pay- 
ment;’ and a petition in intervention in such court 
for the purpose of presenting the judgment for ad- 
justment and payment may be reformed so as prop- 
erly to present such matter. But it has been held 
that an execution in the form of an order of court 
to levy on the property held by the receiver is in 
the nature of a consent and direction of the court, 
where it comes from the same tribunal that appoint- 
ed the receiver, at least for the purpose of relieving 
the officer executing the writ from lability for con- 
tempt.°® 


[§ 591] 3. Review.1° The right of a receiver to 
appeal from a judgment or order in the receivership 
proceedings or in a separate action by or against him, 
and the necessity for leave of court to maintain such 
appeal, have been treated elsewhere in this work.*? 
A receiver of a corporation and creditors, as separate 
and independent claimants of a fund, cannot prose- 
cute a joint appeal from a decree distributing the 
same.t? Am objection that a receiver was not sued 
in his proper capacity,** or that the complaint in an 
action by a receiver did not allege leave to sue,*4 
cannot be raised for the first time on appeal where 
management of his trust, it was not 12. 
necessary that the surviving partner] Co., 175 Pa. 


or creditors of the firm should be par- [a] 
ties to the petition for an order to 
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Reynolds v. Reynolds Lumber 
437, 34 A 791. 
Tllustration.— W here 
judgment in favor of the president of 


[§§ 590-592 


questions presented on appeal by a receiver from an 
adverse decree in a suit brought by him cannot be 
determined without a review of the testimony, the 
decree will be affirmed in the absence of the evidence 
from the record.!® And a finding that a receiver 
was authorized to sue will be presumed on appeal to 
have been based on proper evidence in the absence 
of anything in the record to the contrary.t® The 
general rule that error not prejudicial to the party 
complaining will be disregarded'* applies to ae- 
tions against receivers.1* 

Disposition of cause.1® A decree for plaintiff will 
be reversed, but the action will not be dismissed, for 


‘failure to prove the appointment of the receiver, the 


defect being one of proof only.7° Where a per- 
sonal judgment is improperly rendered against a re- 
ceiver instead of one against him in his official ¢a- 
pacity, a proper judgment may be entered in the 
appellate court?! although some cases have held that 
the case may be reversed with directions to enter a 
proper judgment.*? 

[§ 592] L. Costs.2* Unless otherwise provided 
by statute,?* the general rules governing costs*° are 
applicable in actions by or against receivers.°° Pur- 
suant to statutory provisions, and the judicial con- 
tiff may make the corporation a par- 
ty, and that if judgment is rendered 


against the receiver it shall be entered 


after ; “ 
against both the defendants, it was 


enforce payment of the judgment 
against the _ receiver. Painter  v. 
eee, 138 Cal. 231, 71 P 90, 94 Am 


7. U. S—Gableman v. Peoria, etc., 
PumOOn Con Ure Se Sap al SOeL lil, 45 
L. ed. 220; Investment Registry v. 
Chicago, etc., Electric R. Co., 204 Fed. 
500 [aff 225 Fed. 1022, 140 CCA 663]; 


Willcox v. Jones, 177 Fed. 870, 101 
CCA 84 [aff 174 Fed. 731]; South 
Carolinayy. Port. Royal, ete R: Coil; 


84 Fed. 67; Dillingham vy. Hawk, 60 
Fed. 494, 9 CCA 101, 23 LRA 517. 
Ala.—Southern Granite Co} 
Wadsworth, 115 Ala. 570, 22 S 157. 
D. C.—Cowen v. Merriman, 17 App. 
Ae 
De ent v. Sutton, 58 Kan. 
126, Vil Wey; 


Pee ine v. Nettleton, 86 Mo. 
658; State v. Hartman, 221 Mo. A. 215, 
300 SW 1054, 1060 [cit Cyc]. 


Tenn.—Burke vy. Ellis, 105 Tenn. 
702, 58 SW 855 

Tex.—Dillingham v. Russell, 73 
Mex, 47, 11 SW 1395915 AmSR 753; 
3 LRA 634; Brown y. Sullivan, 71 
Tex. 470, 10 SW 288; Brown v. Brown, 
MEL GxanoDD) 9 SW 26L Dilworth’ “v2 


Kirby, (Civ. A.) 253 SW 860 [mod on 
other grounds (Commn. A.) 260 SW 
152]; Reardon v. White, 38 Tex. Civ. 
A. 636, 87 SW 365. 


[a] It is proper to certify judg- 
ment by a state court to the federal 
court by which the receiver was ap- 
‘pointed. Reardon v. White, 38 Tex. 
Civ. A. 636, 87 SW 365. 


8. Willcox v. Jones, 177 Fed. 870, 
101 CCA 84 [aff 174 Fed. oles 


9. Wilson v. Greig, 12 NYWkly 
Dig 73. 
10. Cross references: 
Appeal and error generally see Ap- 
peal and Error 3 C. J. p 256. 
Dismissal of appeal of receiver ap- 
pointed ex parte see supra § 57. 
Stay and supersedeas on appeal by 
Sermo see Appeal and Error § 


11. See Appeal and Error § 522. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


an insolvent corporation and sale of 
its property under execution, the 
judgment was opened and a receiver 
appointed on application of creditors 
of the corporation, the receiver and 
creditors could not prosecute a joint 
appeal from a decree distributing the 
fund in the sheriff's hands. Reynolds 
v. Reynolds Lumber Co., 175 Pa. 437, 
34 A 791. 


Parties to appeals generally see Ap- 
peal and Error §§ 951-1030. 


13. Boston, etc., Smelting Co. v. 
Reed, 23 Colo. 5238, 48 P 515; Hyde v. 
Clausin, 82 Wash. 218, 144 P 50. 


Presentation and reservation of 
grounds of review generally see Ap- 
peal and Error §§ 580-950. 


3 14. Conley v. Deere, 11 Lea (Tenn.) 
74. 


15. Miller v. Doyle, 211 Pa. 59, 60 
A 496 (where the testimony was not 
printed, owing to a lack of funds). 


Record on appeal or error generally 
see Appeal and Error §§ 1611-2372. 


16. Naglee v. Lyman, 14 Cal. 450. 


Presumption in receiverships gen- 
erally see Appeal and Error § 2689. 


17. See Appeal and Error §§ 2878— 
3055. 


18. McNulta v. Lockridge, 137 Ill. 
270, 27 NE 252, 31 AmMSR 362; Uy Aloc 
v. Cho Jan Ling, 19 Philippine 202; 
Bennet v. Blum, (Tex. Civ. A.) 25 SW 


[a] Error in instructions.—In an 
action against a receiver for a tort 
committed by the servants of his 
predecessor, a reference in the in- 
structions to “defendant’s negli- 
gence,” and “defendant’s servants,” 
was not misleading and did not jus- 
tify a reversal of the judgment 
against the _ receiver. MeNulta v. 
Lockridge, 137 Ill. 270, 27 NE 252, 31 
AmSR 362. 

[b] Error in judgment.—(1) Un- 
der a statute providing for liability of 
a corporation whose property has been 
redelivered to it, for the unpaid debts 
of the receiver, and that in suits 
against him after his discharge plain- 


held that failure to render judgment 
against the receiver, when judgment 
is rendered against the company, is 
not error of which the latter can com- 
plain. Bonner vy. Blum, (Tex. Civ. A.) 
25 SW 60. (2) So, error in entering a 
judgment against a corporation and 
its former receivers in their official 
eapacity, instead of merely against 
the company, was harmless, since the 
receivers could be required to pay the 
same only out of funds belonging to 
the company. Yoakum v. Mettasch, 
(Tex. Civ. A.) 26 SW 129: 

19. Generally see Appeal and Er- 
ror §§ 3093-3314. 

20... Person v. Leary, 127 N. C. 114, 
387 SE 149, 126 N. C. 504, 36 SE 35. 


21. Malott v. Schlosser, 119 Ill. A. 
259; Robinson .v.. Kirkwood, 91 ILL 
Arend (Com. va Runk, 267) Pas 2380. 


22. Malott v. Howell, 111 Ill. A. 
233 (venire facias de novo); Proctor 
pent aati: etc, SR. “Cos 42 Mo. A. 


23. Cross references: 
Allowance of attorney’s fees to re- 
cetvers generally see infra §§ 612- 
Se 
Costs: 
As preferred claim see supra § 428. 
In civil action generally see’ Costs 
5 Cee mp se 
Of accounting see infra § 611. 
Liability of fund in controversy for 
payment of costs generally see 
Costs §§ 207-210. 
Receivership expenses 
costs see supra §§ 496, 
Security for costs see supra § 536. 


24. See statutory provisions; and 
cases passim this section. 


25,7 See Costsal5sCsidn pr le 


26. See cases infra this note and 
passim this section. 


[a] Cross bill by receiver.—In a 
suit in which the receiver of a bank 
filed a cross bill against a trust com- 
pany which assisted in the organiza- 
tion of the bank without sufficient 
capital, where the cross bill was sep- 
arately tried and the receiver was en- 
titled to a decree, no part of the costs 
should have been taxed against the 


charged as 
lee 


§ 592] 


struction thereof, costs, in actions prosecuted or de- 
fended by a receiver, are sometimes recoverable as 
in actions prosecuted or defended by him in his own 
right,?* but are chargeable only upon the estate or 


funds represented and collectable 


the receiver is not personally liable therefor,?® un- 
less the court shall direct the same to be paid by the 


receiver personally, on account of 


or bad faith.?° 


be allowed out of the estate.?° 


receiver. Chicago Title, ete., Co. v. 
ventral Trust Co., 312 Ill. 396, 144 NE 
65. 


[b] Creditors of corporation were 
liable for costs of unsuccessful mo- 
tion by receiver, instigated by them, 
to compel treasurer of corporation to 
turn over to the receiver books and 
papers of the corporation, where the 
real purpose of the motion was to find 
evidence that might be of service to 
all the creditors 
tions against directors. Interior Con- 
duit, ete., Co. v. Alexander, 27 Misc. 
Aes, aie) INES aay. 


{c] Apportionment of costs.—In 
action by receiver to recover on re- 
insurance contract involving entire 
five-year period, it was held that an 
assignee of ail interests in the con- 
tract for two years, should share costs 
and expenses of litigation in sustain- 
ing entire contract, in proportion to 
amount of his recovery. Schlens v. 
Poe, 131 Md. 182, 101 A 688. 


{d] Intervention by creditors.— 
Where creditors come to the aid of a 
receiver in his defense of individual 
claims made by petition, they are 
not, as of right, entitled to costs ei- 
ther out of the fund in the hands of 
the receiver or against the adverse 
party. The receiver alone, if success- 
fuly“is entitled to costs. Peo. v. Se- 
Ciumty114.2-Inse Conus ON. ¥. 2226 fate 
11 Hun 96] [quot Peo. v. Security L. 
Ins., ete., Co., 23 Hun 596 (where cred- 
itors of an insolvent life insurance 
company presented claims against 
funds in the hands of its receiver) ]. 


Briggs v. Vandenburgh, 22 N. 
Y. 467; Kimberly v. Stewart, 22 How 
Pra UN. Xa) 284s 


{a] In action on money demand.— 
The right of a successful defendant, 
in an action by a receiver to enforce 
a money demand, to recover costs was 
held to be absolute as well by the law 
before as since the code of procedure. 
Columbian Ins, Co. v. Stevens, 37 N. 
Nemose. 

[b] Allowance for costs on behalf 
of defendants, in an action prosecuted 
against a receiver and other defend- 
ants, may be made upon dismissal of 
the complaint. Sheridan vy. Jackson, 
LO MEtuns 39) fant 72 Ne yn L707: 


28. Iowa.—Radford vy. Folsom, 55 
Iowa 276, 7 NW 604. 


Md.—Knabe v. Johnson, 107 Md. 616, 
69 A 420. 


Mass.—Furber v. Kee, 
270, 167 NE 319. 


Minn.—Telford v. Henricksen, 
Minn. 531, 142 NW 200. 


N. Y.—Purick v. Port Jefferson 
Hlectric Light Co., 186 App. Div. 2¥f4, 
174 NYS 285; Campbell v. Adams, 38 
Barb. 132; Hynes v. McDermott, 14 
Daly 104, 3 NYSt 582; Bates v. Dick- 
erson, 12 NYS 773; Devendorf v. Dick- 
inson, 21 HowPr 275 (holding that 
the fact that the receiver has had 
funds in his hands sufficient to pay 
the judgment for costs, but has paid 
other claims larger in amount, is no 
ground for compelling him to pay 


267 Mass. 


122 


On appeal by creditors from the 
allowance of a claim by a receiver, their costs may 
But where suit 1s 
brought against a receiver, not for the purpose of 
enhancing the funds of, or in any way benefiting, 


in subsequent ac-] 
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therefrom, and 


mismanagement 


him.?? 


such judgment on motion; that he 
is not in the attitude of accounting on 
such proceedings and is not bound to 
account to each particular creditor 
who brings him up on a like motion 
to require him to pay costs). 


N. D.—State v. People’s State Bank, 
N. D. 583; 135 NW 196. 


R. I.—Tillinghast vy. Champlin, 4 
R. I. 178, 67 AmD 510. 


Wash.—Pacifie Coast Coal Co. v. Es- 
ary, 92 Wash. 203,158 P 1003. 


Sask.—Mennonite Land Sales Co. 
v. Friesen, 16 Sask. L. 104, 70 Dom 
LR 500, [1922] 3 WestWkly 832. 


[a] On footing of executor or ad- 
ministrator.—A receiver suing under 
direction of the court was entitled to 
the same indulgence as an executor 
or administrator prosecuting on be- 
half of an estate, and is not liable for 
costs for not proceeding to trial where 
a good reason is shown for not trying 
pursuant to notice or stipulation. St. 
John v. Denison, 9 HowPr (N. Y.) 
343. 

[b] Where an action commenced 
by a corporation is continued by its 
receiver, and on the trial plaintiffs 
are nonsuited, defendant is entitled to 
costs down to and including the non- 
suit out of the funds in the hands of 
the receiver, and not to costs of mak- 
ing up the record and issuing an ex- 
ecution against the company, where 
the execution plaintiff knew that the 
corporation was insolvent and that 
all its property was in the possession 
of the receiver. Camp v. Niagara 
Bank, 2 Paige (N. Y.) 283. 

{c] On dismissal of bill filed by 
receiver.— Where a bill by a receiver, 
filed in good faith, on the advice of 
counsel, was dismissed with costs on 
the ground that the allegations of 
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fraud were not supported, and it was!a 


ordered that the costs should be al- 
lowed to the receiver out of any funds 
that had come or should come into his 
hands in his capacity as_ receiver. 
Tillinghast v. Champlin, 4 R. I. 178, 
67 AmD 510. 


{[d] Where a receiver appeals by 
permission of the court, and in good 
faith, on dismissal of the appeal, costs 
will not be taxed against him per- 
sonally, but against him as receiver. 
Knabe v. Johnson, 107 Md. 616, 69 A 
420; State v. People’s State Bank, 
22 N. D. 583, 135 NW 196. 


[e] On appeal from order confirm- 
ing report of referee and directing re- 
ceiver to disallow all claims for pref- 
erence, where exceptions filed by cer- 
tain party were reversed, and matter 
of such claim sent back to referee for 
further hearings, the costs should be 
paid out of fund in receiver’s hands. 
Purick v. Port Jefferson Electric 
Light Co., 186 App. Div. 214, 174 NYS 
285. 

{f] If there are no funds remain- 
ing in the trust with which to pay the 
judgment for costs, the judgment 
ereditor is in the position of any 
judgment creditor, where the judg- 
ment debtor has no property. Pa- 
cific Coast Coal Co. v. Esary, 92 Wash. 


the estate, and plaintiff is unsuccessful, 
the receiver does not succeed on his counterclaim, 
plaintiff is not entitled to payment of costs out of 
the funds, but is in no better position than other 
general creditors.*+ 
provide that the costs shall be paid from the funds 
or estate in a case where they are properly so charge- 
able, it may be corrected by motion.*? 


Failure to obtain leave to sue. 
is brought against a receiver without leave of court, 
costs of motions to discontinue the action and to 
punish plaintiff for contempt may be imposed on 
Where a receiver prosecutes** or defends?® 
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although 


Where the judgment fails to 


Where an action 


203, 158 P 1003. 


29. Telford v. Henricksen, 122 
Minn. 5381, 142> NW 200; Briggs v. 
Vandenburgh, 22 N. Y. 467; Marsh v. 
Hussey, 17 N. Y. Super. 614; Matter 
of Castle, 2 NYSt 362; In re Mont- 
Bomery, 1 Molloy 419. 


[a] Receiver properly charged 
with costs personally.—(1) Where he 
intervened in a case without funds, 
and after the person for whom he was 
receiver had made affidavit that the 
funds sued for belonged to plaintiff, 
and presented no evidence to support 
his claim. Bourdon v. Martin, 74 Hun 
246, 26 NYS 878 [aff 142 N. Y, 669, 37 
NE 571J. (2) Where he had no funds 
to pay costs of his action, which, it 
was held, should be deemed conclusive 
evidence of bad faith. Cumming v. 
Egerton, 22 N. Y. Super. 684. (3) 
Where he prosecutes or defends with- 
out leave. See infra text and notes 

[b] Mismanagement or bad faith 
not shown.—The fact that the receiv- 
er appealed from the special to the 
general term was no evidence of mis- 
management or bad faith. Devendorf 
Vv. Diekinson;, 21 (HowPr (CN. Ya) aus 


[c] Only costs caused by receiv- 
er’s action in unreasonably defending 
a suit should be charged against him. 
Canton First Nat. Bank v. Washburn.,. 
20 App. Div. 518; 47 IN YS! Agr. 


30. Dimmick v. W. Fred Quimby 
On CNede C hiya PAreO Ls 


[a] Reason for rule.-—The receiver 
had the authority, under the statute, 
to conduct an examination into claims, 
and the costs of the proceedings 
would, in that case, have been charge- 
able to the estate; and inasmuch as 
the creditors were, under the circum- 
stances, entitled to an examination, 
an'd some of the important facts upon 
which the validity of the claim was 
based were disclosed for the first time 
on this examination, the appellant 
creditors are entitled to have the 
costs of the appeal, which, if success- 
ful, would have been for the common 
benefit of all the creditors, paid out of 
the estate. Dimmick v. W. Fred 
Quimby Co., GNSS. Che) 4 A10t 


31. Seattle Hardware Co. v. Cedar- 
home Lumber Co., 144 Wash. 590, 258 
P 469. 

32. Campbell v. Adams, 38 Barb. 
CNERYS 32s 

33. James v. James Cement Co., 8 


NYSt 490. 


34. Phelps v. Cole, 3 CodeRep (N. 
¥.)) 157) 2) Edm. Sel. Cas! 167. 


35. Phelps v. Cole, supra. 


[a] In England (i) it has been 
held that a receiver having, without 
the sanction of the court, defended an 
action the court would refuse to al- 
low him his costs. Swaby v. Dickon, 
5 Sim. 629, 9 EngCh 629, 58 Reprint 
475; Congers v. Crosbie, 6 Ir. Eq. 657. 
(2) But it has been held that the rule 
does not apply where the receiver is 
successful. Bristowe v. Needham, 2 
Phil. 190, 22 EngCh 190, 41 Reprint 
914 (holding that a receiver who, 
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a suit without leave of court he is chargeable person- 
ally with the costs. 

Where the appointment of a receiver is illegal or 
improvidently made, the costs of the receivership 
may be taxed against the party procuring the ap- 
pointment.°° 

Allowance in special proceedings. A petition for 
the payment of money as the property of the peti- 


tioner, to which neither the corporation nor its re- 


ceiver was entitled, is a special proceeding, and upon 
eranting it costs may be awarded in the discretion of 
the court®’ as in other special proceedings under 
the statute.*® Where the receiver of a corporation 
in good faith resists a claim on reasonable grounds, 
which, however, is finally established, the proceed- 
ing is not an action, and the costs are, at most, dis- 
cretionary.*°® 

Allowance on compulsory reference. Where a 
receiver who has commenced an action to recover a 
debt obtains a compulsory reference of the controver- 
sy in the receivership action, under the statute, the 
court may discontinue the action without costs to 
defendant therein, in the exercise of its discretion.*° 

Liability of persons not parties.41 One not a par- 
ty to a suit brought by a receiver, although bene- 
ficially interested in the recovery, is held not charge- 
able with costs if he is not chargeable with having 
brought the action.t* But where the action is 
brought by direction or request of the judgment cred- 
itor at whose instance the receiver was appointed,*? 


VIII. ACCOUNTING, 


RECEIVERS 


ALLOWANCES, 


[§§ 592-593 


or where such ereditor instigates and conducts the 
action for his own benefit through the receiver,** the 
statutory provision that persons beneficially inter- 
ested shall be liable for costs where the action is 
brought in the name of another by one who is bene- 
ficially interested therein applies;*® and such per- 
son will be required to pay the costs of the trial 
court as well as the costs on appeal by defendant in 
the action by the receiver, and on a subsequent ap- 
peal by the receiver, although the appeals were with- 
out the knowledge of the judgment creditor.*® 

Extra allowance.*’ It is within the discretion of 
the court to award a receiver an extra allowance upon 
dismissal of the complaint against him on plaintiff’s 
opening.*® 

Application for allowance; notice. Costs for 
which a receiver is personally liable may be taxed at 
the time they are made, and a Separate motion there- 
for is unnecessary.4® But where such motion is 


made®® the receiver is entitled to notice thereof.®+ 


Taxation. The fees of a receiver’s counsel when 
allowed by the court should be merely taxed as costs 
in the regular way.” 

Enforcement of payment; stay of second action.°* 
A second action by a receiver for the same cause, on 
a subsequent appointment, will be stayed until pay- 
ment of costs awarded against him in the previous 
action®* although that action was dismissed on the 
ground of irregularity in his appointment.°° 


AND COMPENSATION®® 


[By Sranuny A. Hacxetr] 


[§ 593] A. Accounting Generally®7—1. In Gen- 


eral. Where property or funds have come into the 
without the sanction of the court, de- 45. 
fends an action brought against him 46. 


by a party to the cause, is not on that 

account disentitled to the assistance Ri TRIES, AR. 
of the court in recovering from such a7." 
party the extra costs of the action; 43. 


would not, under such circumstances, 
have been entitled to reimbursement). 


- 36. Fryer v. Weakley, 261 Fed. 509; 
Gulf Pipe Line Co. v. Lasater, (Tex. [a] 


See statutory provisions. 
Droeger v. Baxter, 77 App. Div. 


Generally see Costs §§ 343-392. 
: Sheridan v. Jackson, 72 N. Y. 
although if his defense had failed he|170 [aff 10 Hun 89]. 

49. Matter of Castle, 2 NYSt 362. 
50. See case infra this note. 

To whom made.—The motion, 
Civ. A.) 193 SW 773 [certiorari den although properly presented to the 58. 
249 U. S. 599 mem, 39 SCt 257 mem, 63]|Same judge before whom the trial fal 
L. ed. 796 mem]. See Hawes v. Madi-| was had, need not necessarily be so 
son First Nat. Bank, 229 Fed. 51, 143] presented, but may be heard at spe- 


hands of a receiver as such,°® he is required to ace- 
count®® to the court which appointed him®° for all 


Accounting by receiver:—Cont’d 


1a 
Bankruptey proceedings see 
Bankruptey § 171. 
Supplementary proceedings see 
Executions § 1047. 
Of partnership property see Part- 
nership § 9388. 
Keeping of records and accounts by 
receiver during administration see 
supra § 222. 


Mabry v. Harrison, 44 Tex. 286. 


Where receiver has received 
cash or its equivalent, he must ac- 
count for it as such. Seattle Hard- 


CCA 645 (where the court appointing | Cial term, especially where it appears | ware Co, v. Waugh, 56 Wash. 478, 106 
a receiver had no jurisdiction, it can-| that for some reason not disclosed the} p 471, re ? 


not claim jurisdiction over the prop-| trial judge declined to entertain the 
Bourdon vy. 


pay costs and expenses of the receiy-| 246, 26 NYS 3878-[aff 142 N. Y. 669, LOGrelOrarh sen eh ce 


erty seized without jurisdiction, and| motion. 


STINE bt, 
Canton 


ership therefrom). 


37. Peo. v. Rochester City Bank, 96 51. 
N:. Y. 32. 


38. See statutory provisions. 


39. Matter of Booth, 11 AbbNCas 
CGNs.) ie 45 


40. Crosby v. Day, 81 N. Y. 242. 

41. Generally see Costs § 187. 

42. McHarg v. Donelly, 27 Barb. 
(N, Y.) 100 (action by receiver in sup- 54. 
plementary proceedings) ; Wheeler 173. 
v. Wright, 28 HowPr (N. Y.) 228 (ac- 55. 
tion by receiver in supplementary pro- 56 

_ceedings); Thompson v. McCloskey, 5 ? 
NYMonthLBul 19. 


43. Droeger v. Baxter, 77 App. Div. 57 
78, 79 NYS 29; Thompson v. McClos- S 
key, 5 NYMonthLBul 19. 


44. Ward v. Roy, 69 N. Y. 96. 


Costs §§ 424-463. 


First Nat. 
oot ar 20 App. Div. 518, 47 NYS 
AVES 


Taxation of costs generally see 


53. Generally see Costs §§ 743-763. Philiy 
Bates v. Dickerson, 12 NYS| Philippine 850. 


Bates v. Dickerson, supra. fa] 
Accounting by, and allowances 2B : : 
to, receiver in foreclosure proceedings | @enerally speaking, a receiver can be 
see Mortgages §§ 1712, 1713. 


Cross references: 
Accounting by receiver: 
As condition precedent to action on | 129, 114 NW 651. 
bond see infra § 706. 


59. Andrews’ Pet., 25 F. (2d) 450 
S. 605, 38 SCt 
601, 72 L. ed. 1012]; Conover v. West 
Jersey Morte. Co., 96 N. J. Eq. 441, 126 
Bank v.!] A 855. 

60. U. S.—Westinghouse Electric, 
ete., Co. v. Brooklyn Rapid Transit 


Martin, 74 Hun 


Beer McReynolds v. Brown, 121 Ill.| Co., 6 F. (2d) 547. 


Ga.—Akers v. Veal, 66 Ga. 302. 


Oh.—Hichert v. Hichert, 28 Oh. Cir. 
Cis 195% 


Philippine.—Oria v. Campbell, 34 


W. Va.—City Bank v. Bryan, 76 W. 
Va, 481, 86 SE 8, LRA1915F' 1219. 


Exclusive jurisdiction.—(1) 


called to account only in the “court 
which appointed him. Conkling vy. 
Butler, 6 F. Cas. No. 3,190, 4 Biss. 
22; State v. Germania Bank, 103 Minn. 
(2) However, where 
a cause is removed to a federal court 


For later cases, developments anid changes in the law see Annctations, same title and section number. 


Chande; 
’ 454. 


Sternberg, 
73. 


§§ 593-594] 


property or assets which he received*! by virtue of 
his appointment;°? but he will not be required to 
account where no assets have come into his hands,** 
or for funds which came into his hands under other 
lawful authority, pursuant to which they have been 
While the duty of the receiver to 
account is to the court®® and not to the parties in- 
dividually,®® nevertheless if he fails to file his ac- 
counts when required, the court, upon the application 
of a party in interest®’ for a rule against the -re- 
ceiver,°* or upon its own motion,®® will compel him 
to do so, and it is his duty to yield prompt and un- 
questioned obedience to the orders of the court in 
this respect’® even though such orders have been 


disposed of.®4 


made at the instance of a party.” 


proceed against the receiver in a summary way by 
attachment,’? and the usual method of compelling 
a receiver to account is by summary proceedings in 
the action in which he was appointed,** although it 
is held that this is not the exclusive remedy’? and 
that the court is not limited to any particular meth- 
Where plaintiff is receiver and 


od in that respect.7® 
he refuses to account in compliance 


after the appointment of a receiver, 
he may be required to account in the 
federal court. See Removal of Causes 
[34 Cye 1317]. 

Accountability to successor see in- 
fra § 596. 


Jurisdiction to adjust or settle ac- 
count see infra § 599. 


61. Roberts v. Letchworth, 129 
Ark. 490, 192 SW 875; Akers v. Veal, 
66 Ga. 302; Semans v. United Lum- 
ber Co., 281 Pa. 404, 126 A 776; Pang- 
burn v. American Vault, ete., Co., 205 
Pa, 93, 54 A 508. 


62. King v. Sternberg, 177 Ark. 970, 
9 SW (2d)' 73. 


[a] Receiver improperly appointed 
may be required to account for as- 
sets which came into his hands by 
virtue of his appointment. King v. 
177 Ark. 970, 9 SW (2d) 
63. Lyons v. Atlanta Hill Gold 
Min., ete., Co., 14 NYS 533: 


64. Hitz v. Jenks, 123 U.S. 297, 8 
SCE 1435 31 Eed-'156- 


65. See supra text and note 60. 


66. Chande vy. Chande, 9 NYSt 372, 
12 NYCivProc 454; Musgrove v. Nash, 
3 Edw. (N. Y.) 172. 

67. Adams v. Woods, 8 Cal. 306; 
Welch v. Central San Cristobal, Inc, 
7 Porto Rico Fed. 648; Felton v. Fel- 
ton,-47 W. Va. 27,°34 SE 753; In re 
Burke, 1 Ball & B. 74. 


[a] Greditor (1) has sufficient in- 
terest in the receivership to bring 
the receiver’s failure to account be- 
fore the court by a proper proceeding. 
Medford First Nat. Bank v. Stewart 
Meat, Conte He (2d) Ho2n. > 62) yyrhis 
is true of a creditor who has proved 
his debt. In re Burke, 1 Ball & B. 
74: Locke v. Ashe, 1 Hog. 143. (3) 
The receiver of a business in a suit to 
determine its ownership may be re- 
quired to account upon the petition 
of a judgment creditor of any of the 
parties who upon settlement of the 
case has been acknowledged to be the 
owner of the business. Chande v. 
9 NYSt 372, 12 NYCivProc 


68. Kirker v. Owings, 98 Fed. 499, 
39 CCA 132; State v. Gibson, 21 Ark. 
140. 

69. Adams v. Woods, 8 Cal. 306. 

70. Adams v. Woods, SBE EA Peake 
v. Sarvey, 104 Va. 229, 51 SE 228. 

Charges against, or ae aia of 
compensation of, receiver who fails to 


RECEIVERS 


lost by laches.*7 


ing Generally.7§ 


time.®° 


The court may 


with an order of 


account or account regularly see in- 
fra §§ 607, 621. 


Obedience of receiver to orders of 
court generally see supra § 173. 


7l. U. S.—Kirker v. Owings, 
Fed, 499, 39 CCA 132. 
Ark.—State v. Gibson, 21 Ark. 140. 


N. Y.—-Beardsworth v. Whitehead, 
137 App. Div. 306, 122 NYS 831. 


Tenn.—Lowe vy. Lowe, 1 Tenn. Ch. 
515. 
Yen ee v. Harrison, 44 Tex. 
6. 


98 


72. Williamson v, Wilson, 1 Bland 
(Md.) 418, 436. 

73. State v. Germania Bank, 103 
Minn. 129, 114 NW 651; Harrigan v. 
Gilchrist, 121 Wis. 127, 99 NW 909. 

74 Harrigan vy. Gilchrist, 121 Wis. 
127, 99 NW 909 [overr Boyd v. Eau 
Claire Mut. F. Assoc., 116 Wis. 155, 
90 NW 1086, 94 NW 171, 96 AmSR 
948, 61 LRA 918]. 

75. Harrigan v. Gilchrist, 121 Wis. 
127, 99 NW 909 [overr Boyd v. Eau 
Claire Mut. F. Assoc., 116 Wis. 155, 
90 NW 1086, 94 NW 171, 96 AmSR 948, 
61 LRA 918). 


76. Beardsworth v. Whitehead, 137 
App. Div. 306, 122 NYS 31. 


77. Andrews’ Pet., 25 F. (2d) 450 
[certiorari den 277 U. S. 605, 38 SCt 
601, 72_L. ed. 1012]. 


After discharge of receiver see in- 
fra § 596 

78. Duty to keep accounts ready 
for examination see supra § 222. . 


79. Ellis v. Warshauer, 92 Minn. 
444, 100 NW 214. 


[a] Receipts before perfecting se- 
curity.— (1) The liability of the re- 
ceiver to account covers receipts by 
him before and after the date of per- 
fecting his security. Smart v. Flood, 
49 L. T. Rep. N. S. 467; Western Can- 
ada, etc., Co. v. Ince, 8 Ont. Pr. 262. 
(2) But if he makes no collection be- 
fore the security is perfected it is in- 
dicated that he would not be liable to 
account on the theory of a default by 
him prior to that time. Western Can- 
ada, etc., Co. v. Ince, supra. 


{[b] If receiver rejects a lease he 
must account from the beginning, as 
one who rejects. Westinghouse Hlec- 
tric, etc., Co. v. Brooklyn Rapid Tran- 
sit Co., 6 F. (2d) 547. 

80. Hitz v. Jenks, 123: U. S.) 297, 8 
SCt 143, 31 L. ed. 156; Baker v. Ba- 
ker, 36 App. Div. 485, 55 NYS 824. 
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court obtained by defendant, defendant is entitled to 
build up an account as best he may.*® 
a particular person to demand an accounting may be 


The right of 


[§ 594] 2. Time for, and Covered by, Account- 


A receiver should account for his 


acts and receipts during the whole time he has acted 
in that capacity,’?® but not for receipts prior to that 
The court may, at any time, require him to 
account,®! and he must account at such time as the 
court may determine.*? 
account before final decree,*? in order to ascertain 
the condition of the property and to enable the court 
in its final decree to settle the rights of and do jus- 
tice to all the parties.*+ 
in some jurisdictions, a receiver is required or ob- 
ligated to bring in his accounts or to make reports 
at reasonable and regular intervals,*® such as once 
a year,®® or he is required by statute, in some eases, 
to file quarterly statements ;87 
dictions it is held or stated that, while a receiver 
may voluntarily account at an earlier date,** yet, in 
the absence of some positive regulation, he need not 


He should be required to 


Also, under the practice 


but in other’ juris- 


Compare In re Allin, 8 Fed. 753 (a re- 
ceiver of lands, on a part of which 
he, in his individual capacity, holds 
a mortgage with condition broken, 
must account for rent issuing out of 
such part as is not covered by his 
mortgage, where he rented it for a 
term which did not expire until after 
his appointment, and before his ap- 
pointment received the rent, which 
was payable in advance, for the full 
term); Taylor v. Taylor, 79 Colo. 487, 
247 P 174 (holding otherwise where 
defendant was a quasi receiver and 
the question of title was decided in 
plaintiff's favor); Ely v. Owenby, 59 
Mo. 437 (where a, surety of a default- 
ing county collector was appointed re- 
ceiver after judgment on the officer’s 
bond, he occupied a position similar 
to that of the sheriff in an attach- 
ment casé, where parties named are 
garnished and the officer is directed 
to summon such parties as the plain- 
tiff might name as having property in 
their hands subject to execution; and 
he should be charged with county 
warrants, obtained by him from gar- 
nishees and others, some before and 
others after the appointment). 


81. Mabry v. Harrison, 44 Tex. 286; 
Fue v. Felton, 47 W. Va. 27, 34 SE 


82. Harrigan v. Gilchrist, 121 Wis. 
127, 99 NW 909. 


83. Simmons v. Shelton, 112 Ala. 
284, 21 S 309, 57 AmSR 389; Kelly v. 
McGuire, 15 Ark. 555. 


84. See cases supra note 83. 


85. Felton v. Felton, 47 W. Va. 27, 
34 SE 753; Bertie v. Abingdon, 8 Beav. 
53, 50 Reprint 21. 


86. Welch v. Central San Cristo- 
bal, Inc., 7) Porto Rico: Fed. 643; 
Stretch v. Gowdey, 3 Tenn. Ch. 565; 
Lowe v. Lowe, 1 Tenn. Ch. 515; Sea- 
gram v. Tuck, 18 Ch. D. 296; Bertie 
v. Abingdon, 8 Beav. 53, 50 Reprint 
ads Day iv. \Croft,20) bn-oevCh, 423,06 
EngL&Eq 62; Potts v. Leighton, 15 
Ves. 273, 33 Reprint 758. 

87. See statutory provisions. 


[a] Purpose of a statement re- 
quired by a statute providing that a 
receiver, when vested with powers of 
administration, shall file quarterly 
statements is ‘‘to show accurately the 
condition of the business at the end 
of every three months, for the infor- 
mation of the court and the parties in 
interest.” In re Dugdamonia Shingle, 
etc., Co., 118 La. 242, 246, 42 S 789. 


88. Special Bank Comrs. yv. Frank- 
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account before he is called on by the court to do so,*? 
or, where he is not sooner cited by the Conny to ac- 
count, before he has completed his duties.° 


[§ 595] 3. Upon or after Particular Events—a. 
Death or Disability of Receiver.°! While the ex- 
ecutors of a receiver have been ordered to pass his 
final account,®? there is some disagreement in the 
cases upon the authority of the court to proceed in 
a summary way to compel an executor to bring in 
and pass his testator’s account, it being held in some 
eases that the court possesses,®* and, in other cases, 
that it does not possess,’* such authority. Where 
the receiver is insane, the court may make an order 
permitting his surety to pass his accounts.?® 

[§ 596] b. Removal, Resignation, or Discharge of 
Receiver. When a receiver is removed he will be 
ordered to pass his accounts;®® and when in the 
regular progress of the principal cause the proper 
stage has been reached for the receiver’s discharge 
he may and should then close his accounts;°? but 
after the discharge of the receiver, there may be 
changes in the situation which would render the al- 
lowance of a petition for an accounting inequitable 
and unjust.2* A receiver who resigns must ac- 
count to, and settle with, his suecessor,®® and the 
amount collected from the former should be account- 
ed for by the latter.? 


RECEIVERS 


[$§ 594-598 


[§ 597] c. Termination of Suit or Reversal of 
Judgment. While a receiver should account,” and 
be required to account,* upon the dismissal of the 
suit wherein he was appointed, such dismissal does 
not discharge him from accountability to the court.* 
On the contrary he is subject to the orders of the 
court in this regard until he is finally discharged.° 
When the order appointing a receiver is reversed 
he should at once render his final account;® but not- 
withstanding a reversal of the judgment in the prin- 
cipal cause, which terminates the necessity for the 
receivership, if the receiver continues to act he is 
still subject to the jurisdiction of the court to re- 
quire him to account.’ Where an appeal is pend- 
ing in an action, the final determination of which 

may materially affect the receiver’s rights, there 
should be no accounting until such final “determina- 
tion.® 


[§ 598] 4. Form of Account or Report. Account. 
An account filed by a receiver should be in proper 
form,’ be verified by his oath,1° be accompanied by 
vouchers,’! state his receipts and disbursements,?? 
show the balances due from him,!* and be of such 
particularity as will give the parties in interest suf- 
ficient information to enable them to defermine in- 
telligently whether to assent or except to the ac- 
count or parts thereof.1* However, the account 


Hn, Sav. insti, 21 R: 1.) 557. 


[a] If receiver chooses to render 
annual accounts, similar to those ex- 
pected of executors and guardians un- 
der the statute, he is to be commend- 
ed rather than blamed. Special Bank 


Comrs: wm. Eranklin Sav. Inst:,\ 11 R. I. 
557. 

89. Armitage v. Forbes, Hayes 222. 

90. Special Bank.eComrs. v. Frank- 
Mmvoav inet. PPR To 557. 

91. Making personal representative 


party to pending accounting proceed- 
ing see infra § 600. 
Ordering personal representative, 


voluntarily submitting to accounting, 
to pay balance see infra § 606. 


92. Reynclds v. Pettyjohn, 79 Va. 
327; Seagram v. Tuck, 18 Ch. D. 296. 
93. Williamson v. Wilson, 1 Bland 


(Md.) 418. 


{a] Form of order.—Williamson v. 
Wilson, 1 Bland (Md.) 418. 


94. Ludgater v. Channell, 3 Mac. & 
G. 175, 45 EngCh 132, 42 Reprint 227, 
15 Sim. 479, 38 EngCh 479, 60 Reprint 
705; Jenkins v. Briant, 7 Sim. 171, 8 
EngCh 171, 58 Reprint 802. 


95. Webb v. Cashel, 11 Ir. Eq. 558. 
; ck Davy v. Gronow, 14 L. J. Ch. 
34. 

97. Ellis v. Warshauer, 92 Minn. 


444, 100 NW 214; Bloch v. Bloch, 42 
Mise. 278, 86 NYS 1047; Thomsen v. 
Hercules Steel Casting Co., 
229 NW 68. 


Postponement of discharge until ac- 
counting is had see supra § 108. 


98. Andrews’ Pet., 25 F: (2d) 450 
[certiorari den 277 U. S. 605, 38 SCt 
601, 72 L. ed. 1012). 


99. City Item Co-operative Print- 
ing Co. v. Phoenix Furniture Concern, 
108 La. 258, 32 S 469; Clapp v. Clapp, 4 
Silv. Sup. 379). ¢ NYS 495,49 tun 
195, a, NYS 919 [aff 125 N. ne 693, 26 
NE oil ]\. 

1. City Item Co-op. Printing Co. 
v. Phoenix Furniture Concern, 108 
La. 258, 32 S 469. 


2. Eichert v. Hichert, 28 Oh. Cir. 


(Wis.) 


Ct. 795 [aff 74 Oh. St. 512, 78 NE 1124]. 


[a] Notwithstanding pendency of 
counterclaim interposed by one de- 
fendant, the receiver should account 
upon the dismissal of the complaint 
as to the only defendants who are in- 
terested in the funds held by the re- 


ceiver. Katz v. Freeman, 114 App. 
DiIvedicd, 6 OOo wUNDYaS: Gilde 
3. Simmons v. Shelton, 112 Ala. 
284, 21 .S\ 309, 57 sAmSRy39: : 
21 Ark. 


4 Ark.—State v. Gibson, 
40. 


Cal.—Pacific Bank v. Madera Fruit, 
etc., Co., 124 Cal. 525, 57 P 462. 


N. Y.—Baker v. 
485, 55 NYS 824. 


Oh.—Hichert v. EHichert, 28 Oh. Cir. 
Ct. 795 [aff 74 Oh. St. 512, 78 NE 1124]. 


Wng.—Pitt v. Bonner, 5 Sim. 577, 
9 EngCh 577, 58 Reprint 456. 


5. See cases supra note 4. 


6. Hickey v. Parrot Silver, etc., Co., 
32 Mont. 1438, 79 P 698, 108 AmSR 510. 


7. Ellis v. Warshauer, 92 Minn. 444, 
100 NW 214. 


[a] Continuing to act by consent. 
—Where an order removing an ex- 
ecutrix and appointing a receiver of 
an estate is reversed on appeal, but 
the, receiver continues in that eca- 
pacity by consent of all the parties 
and collects the rents, he must ac- 
count for his acts in connection with 
the trust. .Hllis v. Warshauer, 92 
Minn. 444, 100 NW 214. 


8S Phillips iv. coon Film Co., 82 
Mise. 385, 143 NYS 75 


9. Welch v. Centr at San Cristobal, 
Inc., 7 Porto Rico Fed. 648. 


[a] Report of audit by account- 
ants.— "The accounts filed are not in 
the proper form for accounts by a 
receiver, and consist rather in a re- 
nort. by ‘accountants of an auditing of 
his books. This has an advantage as 
giving information to the court and 
parties, but cannot Be treated as a 
rormal account by the receiver, either 
partial or final.” Welch v. Central 
ean Gi tohae Ine., 7 Porto Rico Fed, 


Baker, 36 App. Div. 


WwW. Va. 27, 


10. Peo. v. Columbia Car Spring 
Con a24B un CNeeYe nose 


[a] For such items as there are 
no vouchers the receiver should file 
a_ verified statement, showing to 
whom, for what, and when such items 
were paid, and this verification should 
be positive, not merely upon belief; 
in such instances as the receiver, from 
not having himself personally made 
or witnessed the payment, is unable 
to swear positively to the disburse- 
ment, it would seem the positive af- 
firmation under oath of the person 
who did make the payment should be 
filed, and this should be supplemented 
by the sworn statement of the receiv- 
er as to his information and belief in 
ae matter. Heffron v. Rice, 40 Ill. A. 

44, 


[b] Form of verification.—Heffron 
v. Rice, 40 Ill. A. 244, 253. 


11. Heffron v. Rice, supra; Strauss 
v. Casey Mach., etc., Co., 69 N. J. Ea. 
19. 60 A 402; Martinez v. Grano, 51 
Philippine 287; Felton v. Felton, 47 
34 SE 753. 


Burden es producing vouchers see 
infra § 60 


12. Welch v. Central San Cristobal, 
Inc. 7 Porto: Rico, Fed. 643. 


13. Bertie v. Abingdon, 8 Beav. 53, 
50 Reprint 21. 


14, 
minger 
Hayden v. 


Mechanics’ Trust Co. v. Ens- 
Lumber Co; 27 EY (20) 877; 
Chicago Title, ete., Co., 55 
DS Ace Ee 4 PS OL ve Columbia Car 
Spring Co., 27 Enns IONE se Ye) saisibis 
Reeves’ App., 3 Walk. (Pa.) 199; Wal- 
ter v. West Branch Table, etce., Co., 12 
Pa. Dist. 529. 


[a] Receiver’s intermediate ac- 
count of sales of bonds and coupons 
should state what coupons he received 
with bonds, what coupons were sold, 
and the dates of maturity and sale. 
Tuttle v. State Mut, Liability Ins. Co., 
2N. J. Mise: 281, 127° A 688. 


[b]. Account held sufficiently defi- 
nite and particular.—Gottlieb-Kpox- 
Amiss Ins. Agency v. Henry Cohn, Jr., 
Cor ASS a GO bbe siete 


For later cases, developments an'd changes in the law see Annotations, same title and section number, 
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need not be a literal copy of the books.1® 
account, a receiver should state clearly what be- 
came of assets which he set out in a prior account.!® 


Matters which should be set out by the 
receiver in a report, as distinguished from an ac- 
count, are held to include a list of claims allowed and 
disallowed by him,** as well as a description of the 
condition of the estate when he received it,1® and the 
changes which have taken place since.?° 
receiver has paid no money, but has made an ar- 
rangement with a party to receive such compensation 

-as the court may allow, he should report the facts,?* 
leaving a blank for the sum that may be allowed.”? 
An “affidavit”? which sets forth merely the total value 
of certain property, the aggregate of claims present- 
ed, and an unitemized statement of cash receipts 
and disbursements is not a report. 


Report.!7 


Ls Gottlieb-Knox-Amiss Ins. 
Agency v. Henry Cohn, Jr., Co., su- 
pra. 

16. Mechanics’ Trust Co. v. Ens- 
minger Lumber Co., 27 F. (2d) 877. 


17. Report of master or referee 
see infra § 599. 


18. Tuttle v. State Mut. Liability 
Inis})'Co.} 2 N. Ja Mise) 281; 127 A 688. 


fa] Contingent claims.—Claims al- 
lowed by the receiver as contingent 
claims should be so reported by him, 
with the nature and circumstances of 
the contingencies, and the circum- 
stances and particulars of claims 
which may develop or be allowed on 
certain contingencies should be stated. 
Tuttle v. State Mut. Liability Ins. Co., 
2eNG Jee vise, 281, 127 FAL 688: 


19. Welch v. Central San Cristo- 
bal, Inc., 7 Porto Rico Fed. 648. 


20. Welch v. Central San Cristo- 
bal, Ine., supra. 


21. Adams v. Woods, 8 Cal. 306. 
22. Adams v. Woods, supra. 
23.- Tuttle v. State Mut. Liability 


Ins: Co.,,2 N. J. Mise. 281, 127 A 682. 
24. Trial by jury see Juries § 42. 


25. Felton v. Felton, 47 W. Va. 27, 
34 SE 753. 


26. Felton v. Felton, supra. 

27. Felton v. Felton, supra. 

28. Felton v. Felton, supra. 

[a] Where rights of infants are in- 
volved a thorough investigation of 
the receiver’s accounts and vouchers 


is proper. Hynes v. 14 
Daly 104, 3 NYSt 582. 

In absence of objections see infra § 
601. 


29. 


McDermott, 


Harrigan v. Gilchrist, 121 Wis. 
Te Oo IN We 9109. * 


30. State v. Gibson, 21 Ark. 140; 
State v. Germania Bank, 103 Minn. 
129, 114 NW 651. 


[a] This is true because (1) it is 
to the court which appointed the re- 
ceiver that he must look for the al- 
lowance of such compensation for ‘his 
services as he may be entitled to 
(State v. Gibson, 21 Ark. 140), (2) 
which that court may be justified in 
reducing if the receiver has been 
guilty of mismanagement or miscon- 
duct (State v. Germania Bank, 103 
Minn. 129, 114 NW 651), (3) and be- 
cause the final settlement of the ac- 
count in that court is essential to 
fixing the liability on the receiver’s 
bond (State v. Germania Bank, su- 
pra). 

{b] Upon attaching of jurisdiction 
of bankruptcy court.—(1) Bankruptcy 
proceedings under the federal statutes 
suspend the further administration 
of the estate in the state court, and 
it only remains for the state court 


[538 C. J.—24] 
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In a final 


henesee 


When the 


> 


to transfer the assets, settle the ac- 
counts of its receiver and close its 
connection with the matter. In re 
Watts: UI0RURIS St 2suSCt 1418, 47. 
ed. 933. (2) While the settlement of 
the accounts mentioned does not mean 
the disbursement of the assets by the 
state court, such court may, upon 
motion, settle the accounts of its re- 
ceiver, recognize such payments as 
have been properly made before the 
petition in bankruptcy was filed, and 
upon transfer of all assets to the 
bankruptey court close ‘his account. 
Bloch v. Bloch, 42 Misc. 278, 86 NYS 
1047. 


31. See case infra this note. 


{a] Thus, where a receiver settled 
his,accounts and delivered his vouch- 
ers to plaintiff two days after the 
latter came of age, it was held to be 
of no weight, although plaintiff ad- 
mitted the balance to be correct and 
received it without objection. Hicks 
v. Hieks, 3 Atk. 274, 26 Reprint 960. 


32. Engle v. Bronaugh, 208 Ala. 
162, 93 S 868; Conover v. West Jersey 
Mortg. Co., 96 N. J. Eq. 441, 126 A 855. 


[a] Application of rule-—Where a 
receiver’s account extends over a fair- 
ly short period of time, comprises 
comparatively few items, and does 
not involve a large amount of money, 
it may be settled by the court on 
proper notice, without a _ reference. 
Conover v. West Jersey Mortg. Co., 
96 N. J. Hq. 441, 126 A 855. 


{b] Court or judge may revoke 
order of reference, or discharge the 
referee, and cause the whole matter 
to be brought before itself. Allen v. 
Clare, 136 Ga. 656, 71 SE 1101; Harri- 
gan Av. Gilchrist. 124) wisi), Lary 399 
NW 909. 


33. Rochat v. Gee, 137 Cal. 497, 70 
P 478; Welch vy. Renshaw, 14 Colo, A. 
526, 59 P 967; Greeley v. Provident 
Sav. Bank, 103 Mo. 212, 15 SW 429. 


[a] Specific approval or disap- 
proval of items.—(1) The court, on 
hearing the final account of a receiv- 
er and the objections thereto, should 
specifically approve those portions of 
the account which it. deems proper, 


and specifically disallow the items 
which in its opinion are illegal. Mar- 
Link Wer sir bynes News 205.8 117 P22. 


(2) However, formal findings separate 
from the order approving or disap- 
proving items of the account are not 
required. Rochat vy. Gee, 137 Cal. 
497, 70 P 478. 


[b] Form of order setting for 
hearing.—Greeley v. Provident Sav. 
Bank, 103 Mo. 212, 15 SW °429. 


[c] Form of order confirming ac- 
count.—Boyd v. Magill, 100 Ill. A. 316, 
317; Greeley v. Provident Sav. Bank, 
103 Mo. 212, 15 SW 429. 


34. See statutory provisions and 
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[§ 599] 5. Adjustment or Settlement and Proceed- 
ings Therefor?*—a. In General. 
distinction between a receiver’s report and a mas- 
The mere report or account of a receiver 
is his own ex parte statement,?° and has no binding 
force unless confirmed.?* 
and not settled pro forma.?°® 
which appointed a receiver and another court®® or 
a party,®+ it is within the pecular province and ex- 
elusive jurisdiction of that court to adjust or settle 
the receiver’s account; and it may, without a ref- 


There is a wide 


It is to be examined,?* 
As between the court 


erence,°” itself hear and consider the account or re- 
port and the objections thereto,?* or, unless pte- 
cluded from doing so by statute, or rule of court 
adopted under statutory authority,** it may refer 
the account to a master, referee, auditor, or commis- 
sioner for examination and report.*®° 


According to 


court rules. 

{a] Statute requiring filing of ac- 
count with court is construed not to 
require the court to pass on the ac- 


count without a reference. Atty.- 
Gens v.. Continental L:> Ins) (Co; 32 
HMun-G. Yo)s.623. 

[b] Prospective operation of court 


rules.—Where equity rules requiring 
a receiver’s accounts to be audited 
by the court in which they are filed 
have been adopted under statutory 
authority, they have the force and 
effect of statutes and, like statutes, 


h must be construed to operate prospec- 


tively only, in the absence of a con- 
trary provision. In re Correll, 283 
Pa. 277, 129 A 104. 


[ec] Application to vacate.—lIf a re- 
ceiver believes that equity rules in- 
validate the appointment of an audi- 
tor, he should promptly apply to the 
court to vacate the appointment. In 
re Correll, 283 Pa. 277, 129 A 104. 


35. Conover v. West Jersey Mortg. 
Co., 96 N. J. Eq. 441, 126 A 855; Welch 
v. Central San Cristobal, Inec., 7 Porto 
Rico Fed. 643. And see cases infra 
this note. 


{a] Reference is proper where: 
(1) The account is not assented to. 
American Trust, etc., Bank v. Frank- 
enthal, 55 Ill. A. 400; Hayden v. 
Chicago Title, ete., Co., 55 Ill. A. 241. 
(2) Objections or exceptions thereto 
are taken (Strauss v. Casey Mach., 
ete., .Co;, 69 NS. Ea. 19, 6044402); 
(3) and they allege facts which, if 
true, would prevent confirmation of 
the account or report (Oil Fields Corp. 
v. Meek, 175 Ark. 318, 299 SW 29), 
(4) or they are sufficiently specific to 
compel the receiver to be examined 
under oath concerning his accounts, 
and to entitle the objecting creditor 
to present evidence to support his ob- 
jections (In re Home Book Co., 60 
Mise. 560, 112 NYS 1012). (5) Large 
sums are involved. Peo. v. Oriental 
Bank, 129 App. Div. 865, 114 NYS 440. 
(6) The account is a final one extend- 
ing over a considerable period of 
time (Conover v. West Jersey Mortg. 
Co., 96 N. J. Hq. 441, 126 A 855), (7) 
or it covers such a period, amounts 
of such size, and items of such num- 
ber as to require more comprehen- 
sive examination than the chancery 
court can give on an order to show 
cause (Tuttle v. State Mut. Liability 
Ins. Co., 2 N. J. Misc. 281, 127 A 688). 


[b] One or more references.—If 
parties having claims against the re- 
ceiver should not be satisfied with the 
account, separate references should 
not be ordered upon each separate 
claim upon the _ fund, Adams v. 
Woods, 8 Cal. 306. 

[ce] Scope of reference.—(1) 'The 
reference, regularly, should relate 
specifically to such claims of the re- 


370 [53 C.J.] 
some authorities, mainly early ones, the master acts 
in the place of the court in a judicial, rather than a 
ministerial, capacity,®® and his report does not re- 
quire confirmation;*’ but ordinarily at the present 
time confirmation of his report is contemplated.** 


Amendment or reformation. A mistake in a re- 
ceiver’s report may be corrected by amendment upon 
his application;*® and the court may in its discre- 
tion direct an account to be reformed for manifest 
error.*° 


[§ 600] b. Parties, Notice, and Right To Be 
Heard.4! All interested persons have a right to be 
present and be heard on the passing of a receiver’s 
acecounts,*2 and they must be given notice to at- 
tend.4? An adverse claimant asserting title in him- 
self as against the receiver has been held not to 
have an interest entitling him to notice of the audit.** 
Also, the purchasers of property need not be made 
parties upon an accounting by a receiver of the pro- 
ceeds of sales.4° The notice should be given in such 
manner as is required by statute, rule of court or 
practice in the particular jurisdiction.*® 

Receiver or personal representative thereof. When 
a receiver’s accounts come up for adjustment, he is 
a party in interest,*7 entitled to be heard,*® and it 
is the duty of the court to see that his rights are 
protected. The court cannot pass on the accounts 
of a receiver after his death where his personal rep- 
resentatives are not parties to the proceeding;°° but 
where a receiver dies pending proceedings for an 
accounting instituted by him, the court may make 


41. 
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an order reviving and continuing the accounting 
against his executors,®! and directing them to come 
into such accounting.®? 


Effect of voluntary appearance. It is held that 
where a bank which has received assets from a re- 
ceiver voluntarily comes into court and files objec- 
tions to the settlement of the receiver’s accounts, the 
court has jurisdiction to order the bank to return 
a certain sum to the receiver;°? but it is also held 
that, where a bank which has loaned money to, and 
received a payment from, the receiver merely ap- 
pears before the master for the purpose of offering 
evidence to support the receiver’s account as to the 
amount allowed the bank by the receiver, it is error 
for the court, without pleadings or process, to ren- 
der a judgment or decree against the bank for the 
amount paid it by the receiver,** it not having had 
its day in court as to such judgment or decree.®® 


[§ 601] c. Objections and. Exceptions—(1) To 
Receiver’s Account or Report Generally. All per- 
sons interested in the estate have a right to object or 
except to the receiver’s account or report;°® but it 
is not required that small creditors shall either in 
person or by counsel inspect the accounts of a re- 
ceiver and file exceptions as the only method of pro- 
tecting themselves upon an accounting;°* and a 
receiver’s report showing large expenditures should 
be serutinized by the court even though there are no 
objections thereto.°* Objections or exceptions 
should not only be timely,®® but should also be specific 


ceiver as are presented by him in 
proper and itemized form (Peo. v. Co- 
lumbia Car Spring Co., 12 Hun (N. 
Y.) 585), (2) and are disputed (Heff- 
ron v. Rice, 40 Ill. A. 244). (3) On 
the other hand a reference to ascer- 
tain and report disbursements and 
expenses should include such as might 
be approved by the court, although 
incurred by the receiver without ex- 
press and specific authority. Adams 
v. Haskell, 6 Cal. 475 (an order di- 
recting a referee “to ascertain and 
report the amount of disbursements 
and expenses made with or under the 
direction or authority of the court” 
is too narrow and should be enlarged, 
so as to direct him to take evidence 
and report fully, as to each item, the 
cause or service for which it was 
made and the reasonableness of the 
amount charged therefor). 


36. Cowdrey v. Galveston R. Co., 
6 EF. Cas. No. 3,293, 1 Woods 331 [aff 
11 Wall. 459, 20 L. ed. 199]; Welch v. 
‘Central San Cristobal, Ine., 7 Porto 
Rico Fed. 643. 


Brower v. Brower, 2 Edw. (N. 
Y.) 621; Shewell v. Jones, 2 Sim. & 
St. 170, 1 EngCh 170, 57 Reprint 309 
{aff 3 Russ, 522, 3 EngCh 522, 38 Re- 
print 671]. 


Eee none to report see infra § 


38. See cases infra this note; and 
infra § 603 note 74. 


[a] Report of commissioner held 
properly confirmed.—Howard vy. Gose, 
112 Va. 552, 72 SE 140. 


39. How v. Jones, 60 Iowa 70, 14 
INW L932 


40. Cowdrey v. Galveston R. Co., 
6 F. Cas. No. 3,923, 1 Woods 331 [aff 
11 Wall. 459, 20 L. ed. 199]; Welch 
v. Central San Cristobal, Inc., 7 Porto 
Rico Fed. 643, 645 (so stating, but 
also stating that ‘‘this is putting an 
unnecessary burden upon the court 
and is not the best practice’’). 


Notice of application for dis- 
charge see supra § 109. 

Right to except to account see in- 
fra § a; 

42. Greason v. Goodwillie-Wyman 
Co. 38, Hun (NN Y.y 138; 


[a] Rule applies to: (1) Bond- 
holders; Trusts), Sete: 9 'Co.tv.4:Grand 
Valley R. Co., 34 Ont. L. 87, 24 Dom 
LR 171. (2) Creditors. Greason v. 
Goodwillie-Wyman Co., 38 Hun (N. 
Y>)) 13:8; 

43. Marks v. O’Donnell, 218 Ill. A, 
43t; Hayden v. Chicago Title, etc., 


Co., 55 Til. A. 241; 


[a] Notice to sureties of the hear- 
ing on the accounting should be giv- 
en when required by statute. Strat- 
ton v. Philadelphia. City Trust, etc., 
Co., 86 App. Div. 551, 83 NYS 780. 


44, Black v. Black, 93 Fed. 346. 


45. Woodward v. National Box Co., 
168 La. 701, 123 S 296. 


46. See cases infra this note. 


fa] In Iowa (1) a receiver should, 
when so required by the custom, prac- 
tice or rules of court obtaining in the 
particular county, note on the motion 
docket the filing of his final report, 
and also the order of court fixing the 
time of hearing thereon and directing 
publication of notice thereof. Wil- 
liams v. Des Moines L. & T. Co., 126 
Iowa 22, 101 NW 277. (2) A pub- 
lished notice is insufficient where it 
is ‘not directed to, or signed by, any- 
one. Williams vy. Des Moines L. & T, 
Co., supra. 

{b] In Louisiana effect is given to 
a statute providing (1) that notice of 
the filing of an account shall be given 
by publication (Payne v. Schaeffer- 
Gaiennie Co., 119 La. 382, 44 S 134; 
In re Dugdamonia Shingle, etc., Co., 
118 La, 242, 42 S 789), (2) and that 
notice of the filing of a quarterly 
statement shall be entered in the or- 
der book (Barry v. American White 


Lead, ete.,_Co., 107 La. 236, .31 S 733). 


[c] Form of order for publica- 
tion of order setting receiver’s ac- 
count for settlement see Greeley v. 
Provident Sav. Bank, 103 Mo. 212, 217, 
15 SW 429. 


‘47. Herndon v. Hurter, 19 Fla. 397; 
L’Engle v. Florida Cent. R. Co., 14 
Fla. 266. 

48. See cases supra note 47. 


49. See cases supra note 47. 


50. Overholt v. Old Dominion Mfg. 
Co.; 98° Vas 654, 37 SH 307. 


51. In re Columbian Ins. Co., 30 
Hun 342 [aff 94 N. Y. 636]. 

52. In re Columbian Ins. Co.; su- 
pra. 
_ 58. Orchard v. National Exch. 
Bank, 121 Mo. A. 338, 98 SW 824. 

54. People’s Sav. Bank, etc., Co. v. 


Rogers, 177 Fed. 386, 100 CCA 618. 


55. People’s Sav. Bank, etc., Co. v. 
Rogers, supra. 

56. Strauss v. Casey Mach., 
Co., 69 Ns J. Ha. 23, 60 A402! 


57. Conover v. West Jersey Mortg. 
Co., 96 N. J. Eq. 441, 126 A 855. 


58. Standish v. Musgrove, 223 Ill. 
500s 79 INT 6a, 


59. Engle v. Bronaugh, 208 Ala. 
162, 98 S 868; Welch v. Central San 
Cristobal, Inc., 7 Porto Rico Fed. 643. 
Compare Merritt v. George, 168 Ga. 
497, 148 SH 334 (a motion to dismiss 
objections to a receiver’s report be- 
cause they were not filed within the 
time prescribed by law is properly 
overruled where there is no law in the 
state prescribing the time for filing 
such objections). 


[a] At examination before master. 
—‘‘Any exception to a receiver’s ac- 
count should be taken at the time of 
the examination before the master. 
The object of this is to afford the 
master an opportunity to reconsider 


etec,, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and go to the particular item;®° parties who object 
upon a particular ground are bound thereby®? and 
cannot afterward object to other items which are al- 
The receiver occupies a position anal- 
ogous to that of a plaintiff,°* and the report and ex- 
ceptions thereto are said to stand as the complaint 
and answer of the respective parties.°* 


[§ 602] (2) To Prior Accounts, Reports, Orders, 
Objections pertinent only to other 
stages of the suit will not be considered on the re- 
The mere question of the 
right of the receiver cannot then be raised.®® 
ceptions relating to sales of property made under an 
order of court, and afterwards confirmed by it, will 
So it has been held that a prior 
order authorizing®® or approving®® expenditures can- 
not be attacked on the receiver’s final accounting; 
but it has also been held that if an order author- 
izing expenditures is made upon the ex parte apph- 


lowed.®? 


or Proceedings. 


celver’s . accounting.®® 


be overruled.®* 


the point, and to enable the receiv- 
er to bring in additional evidence or 
make explanation.’”? Welch v. Cen- 
tral San Cristobal, Inc., 7 Porto Rico 
Fed, 643, 645. 


[b] After confirmation of the re- 
port of a receiver it is too late for the 
filing of exceptions to the report by 
a party who, prior to the confirmation, 
had notice of the filing of the report. 
rte v. Bronaugh, 208 Ala. 162, 93 S 


Objection for first time on appeal 
see Appeal and Error § 700. 


60. Welch v. Benshaw, 14 Colo.-A. 
526, 59 P 967; Heise v. Starr, 44 Ill. 
A. 406; Gottlieb-Knox-Amiss_ Ins. 
Agency v. Henry Cohn, Jr., Co., 128 
La. 697, 55 S 21; Semans v. United 
Lumber Co., 281 Pa. 404, 126 A 776; 
Hilliard v. Sterlingworth R. Supply 
Ce: 236 Pa. 82, 84 A 680, AnnCasi913D 
ELS: 

61. Welch v. Renshaw, 14 Colo. A. 
526; 59 P 967; State v. Germania 
Bank, 103 Minn, 129, 114 NW 651. 


62. See cases supra note 61. 
63. Heffron v. Rice, 40 Ill. A. 244. 
64. Johnson v. Central Trust Co., 


159 Ind. 605, 65 NE 1028; H.C. Smith 
Coal Co. v. Finley, (Ind. A.) 117 NE 
506. 


[a] Issue is formed by the filing 
of objections to reports. Citizens’ 
Trust Co. v. Wheeling Can Co., 199 
Ind. 311, 157 NE 441. 


{b] Demurrer to exceptions.—(1) 
The sufficiency of exceptions to a re- 
ceiver’s report as an answer thereto 
may be tested by demurrer. Bossert 
v. Geis, 57 Ind. A. 381, 107 NE 95. 
(2) Facts well pleaded in the excep- 
tions are admitted by a demurrer. 
Oil Fields Corp. v. Meek, 175 Ark. 318, 
299 SW 29. (3) Exceptions good in 
part, and partially defective, should 
be upheld on -demurrer. Oil Fields 
Corp. v. Meek, supra. 

65. Strauss v. Casey Mach., etc., 
Co., 69 N. J. Eq. 19, 60 A 402 (objec- 
tions to account of receiver of in- 
solvent corporation which could have 
been raised against the making of the 
decree of insolvency). 

66. Cake v. Woodbury, 3 App. (D. 
C@)mO0mlath 164 Uses sil, IisseCt 100; 
41 L. ed. 447]. 

[a] Rule applied.i—Where upon 
surrender of the property to a pur- 
chaser he engages and obligates him- 
self with surety to make prompt pay- 
ment to the receiver of the sums 
which the court should thereafter find 
to be due the receiver on account of 
his expenditures and indebtedness as 
receiver, the question of the right of 
the receiver to be allowed for debts 
contracted by him is not fairly open 
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Eix- 


for contest on his accounting, the 
purchaser’s undertaking having been 
accepted and the parties having acted 
on the faith of it. Cake v. Woodbury, 


3 “App. > (Dv C.) 60: 
67. Hilliard v. Sterlingworth R. 
Supply Co., 236 Pa. 82, 84 A 680, Ann 


Casas sedasL be 


[a] Acquiescence.—Creditors who 
stand by and make no objection whilst 
the property of their debtor, a corpo- 
ration in the hands of receivers, is 
sold by the sheriff under order of the 
court, and who acquiesce in the man- 
ner in which such sale is conducted, 
will not be heard upon an opposition 
to the receivers’ final account, filed 
long afterward, to complain that the 
sheriff did not conform to the terms 
of the order, and sold in lots when 
he should have sold in block. In re 
Sheets Lumber Co., 52 La. Ann. 1337, 


27 S 809 

68. Peo. v. Manhattan F. Ins. Co., 
41 Mise. 611; (85 NYS 221; State v. 
Port Royal, etce., R. Co., 45 S: C. 464, 
23 SE 380. 

69. Peo. v. U. S. Mutual Acc. As- 


soc., 88 App. Div. 597, 85 NYS 187. 


70. Free Gold Min. Co. v. Spiers, 
136 Cal. 484, 69 P 143. See Gutterson 
v. Lebanon Iron, etce., Co., 151 Fed. 
72 (where the inability of the receiv- 
ers to make ends meet is due in part 
to the diversion of funds to payments 
in matters with which they were not 
directly concerned by virtue of their 
appointment or the general purposes 
of the receivership, the payments, al- 
though made by order of court, but 
ex parte, on petition of the receivers, 
and without opportunity on the part 
of creditors to be heard with regard 
to their validity, are only to be ac- 
cepted upon the accounting as of 
prima facie validity). 


71. Mechanics’ Trust Co. v. Ens- 
minger Lumber Co., 27 F. (2d) 877; 
Strauss v. Casey Mach., Co., 6 


N. J. Eq. 19, 60 A 402; 
Mutual Ace. Assoc., 88 App. Div. 597, 
85 NYS i137. 

Conclusiveness of approval of final 
report see infra § 605. 


72. Rochat v. Gee,-137 Cal. 497, 
70 P 478; Standish v. Musgrove, 223 
Til. 500, 79 NE 161. See In re Dug- 


damonia Shingle, etc., Co., 118 La. 242, 
42 S 789 (it is not intended that the 
final accountability of the receiver 
should be fixed by approval of ‘his 
quarterly statements); In re Red 
River Line, 115 La. 867, 40 S 250 
(where a receiver files a provisional 
account, and the court decrees a dis- 
tribution of the assets on hand among 
the privileged creditors, resepving the 
right of all creditors not paid to de- 
mand of the receiver a full and com- 
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cation of the receiver, without notice to the interest- 
ed parties, they will be at liberty to contest its cor- 
rectness upon the receiver’s final accounting.’° 
some jurisdictions the court will not go back of, or 
consider objections to, a prior report or account 
which has been confirmed;*t but in other jurisdic- 
tions the court may, on a final accounting, investigate 
and determine the correctness of all the receiver’s ac- 
counts notwithstanding a partial report had been 
previously approved.* 

[§ 603] (38) To Master’s Report. While the rule 
is otherwise in a few jurisdictions,’* in most jJuris- 
dictions exceptions may be taken to the report of a 
master or like officer on the receiver’s accounts.’+ 
Such exceptions must point out clearly and distinctly 
the matter complained of as error,’® and will not be 
considered if not based upon objections which were 
raised before the master.*® 
mitted for an interlocutory decree upon the report 


In 


Where the cause is sub- 


plete account of his administration, 
all questions of accounting should be 
postponed until the filing of the final 
account) 


73. Shewell v. Jones, 2 Sim, & St. 
170, 1 EngCh 170, 57 Reprint 309 [aff 
a cues. pee 3 EngCh 522, 38 Reprint 


74 U. S.—Gutterson v. Lebanon 
Tron,;ete.,; Co: 151 Bed) 720 Contra 
Cowdrey v. Galveston R. Co., 6 F. 
Cas. No. 3,293, 1 Woods 331. 


Ala.——Magee v. Cowperthwaite, 10 
Ala. 966. 

Cal.—Adams y. Haskell, 6 Cal. 475. 
ane: C.—Cake v. Woodbury, 3 App. 

N. J.—Richards v. Morris Canal, 
etc., Co., 4 N. J. Eq. 428. 


N. Y.—In re Guardian Sav. Inst., 9 
Hun 267. Contra Brower v. Brower, 
2 Edw. 621. 


W. Va.—Felton vy. Felton, 47 W. Va. 
27, 34 SE 758. 


See Welch vy. Central San Cristobal, 
Inc., 7 Porto Rico Fed. 643, 645 (“The 
best way to call the court’s attention 
to any error of the master is by fil- 
ing a petition. High, Receivers, 4th 
ed. § 800. This was the English rule, 
but here an exception might be re- 
garded as in the nature of a petition 
and passed on by the court’). 


[a] Notice of application for leave. 
—The receiver of a corporation in in- 
solvency proceedings under a statute 
represents all the creditors of the 
corporation, the solicitor for the com- 
plainant in the bill is sub modo solici- 
tor of all the creditors, and if he is 
to be superseded by granting leave to 
individual creditors to except to a 
report on the receiver’s account by 
separate solicitors, the order to file 
exceptions should not be taken with- 
out notice of application for leave. 
Richards v. Morris Canal, ete., Co., 4 
N. J. Eq. 428; Mechanics’ Bank v. 
New Brunswick Bank, 3 N. J. Eq. 437. 

75. Campbell v. H. B. Claflin Co., 
135 Ala. 527, 33 S 275; Woolsey _ v. 
Cummings Car Works, 33 N. J. Eq. 
432; Felton v. Felton, 47 W. Va. 27, 
34 SE 753. 


[a] If receiver’s exception depends 
on evidence taken on the reference he 
should require its return with the 
report. Felton y. Felton, 47 W. Va. 
27, 34 SE 753. 


76. Cowdrey v. Galveston R. Co., 6 
F.. Cas. No. 3,298, 1 Woods 331; Wool- 
sey v. Cummings Car Works, 33 N. 


J. Eq. 482. See Matter.of Little, 47 
App. Div. 22, 62 NYS 27 [aff 165 N. 
Y. 643 mem, 59 NE 1125 mem] (one 
who does not appear and object to 
testimony offered before the referee 
on a reference to settle the accounts 


B12 158 Crd.) 


and exceptions thereto, the court should not go out- 
side of the scope of the report and adjudicate mat- 
ters upon which the parties have had no opportunity 


to be heard.*? 


Propriety of order authorizing receiver to carry 
on business cannot be called in question by an ex- 
ception to the master’s report on the receiver’s ac- 


count.*® 
[§ 604] d. Evidence.’® 


by vouchers or other proof.*? 


and to report the amount due counsel 
for services rendered to the receiver 
cannot object for the first time on 
exception to the referee’s report to 
the allowance for services for which 
the estate is liable, but it is other- 
wise as to services for which the es- 
tate is not liable). But see Mechan- 
ics’ Bank v. New Brunswick Bank, 3 
N. J. Eq. 437 (where a creditor of a 
gorporation stands in a situation ad- 
verse to its general creditors, but, 
being represented by the solicitor for 
the complainant in the bill, the draft 
of the account was not presented to 
him and he does not appear to ‘have 
had oppertunity to be heard, his ex- 
ceptions are not too late and he will 
be permitted to apply upon notice for 
leave to file exceptions by his own 
solicitor). 

77. Wills Valley Min., etc., 
Galloway, 139 Ala. 276, 35 S 850. 


[a] Rule applied.—Where the ac- 
counts*of a receiver were referred to 
a register, who rendered a report 
showing a balance due the receiver, 
but with no finding as to who was 
liable for it, the chancellor, on mo- 
tion of the receiver to confirm the re- 
port, and on exceptions thereto by an- 
other party, and without an issue be- 
ing made, was without jurisdiction 
to determine whether the amount 
found to be due the receiver was to 
be paid by complainants or out of 
the fund in his hands. Wills Valley 
Min., etc., Co. v. Galloway, 139 Ala. 
276, 35 S 850. 


78. Woolsey’ v. 
Works, 33 N. J. Eq. 432. 


79. Evidence to establish: 
Amount of compensation of: 
Counsel see infra § 616. 
Receiver see infra § 625. 
Surcharge for negligence or miscon- 
duct see infra § 607. 


80. Watkins v. Sedberry, 155 Tenn. 
148, 290 SW 970. 


81. Barry v. American White Lead, 
ete,, Works, 107 La. 236, 31 S 733: 
In re Pelican Saw Mill, etc., Co., 48 
bhinweanna (11, 19 S 636; Strauss Vv. 
Casey phan CLC SECO, O9 Neo Lud. 
60 A 402 


[a] Proper vouchers may not be 
disregarded by the court without evi- 
dence specifically attacking them. 
Semans v. United Lumber Co., 281 Pa. 
404,126 A 776. 


{b] Sufficient proof.—(1) Receipts 
and drafts signed by a trustee for 
funds in a receiver’s hands to be ap- 
plied to the maintenance of the re- 
ceiptor’s family are prima facie cor- 


Co. Vv. 


Cummings Car 


Questions of fact raised 
by proper and sufficient objections or exceptions to 
a receiver’s account or report are to be determined 
upon proof,®® and the account or report should not 
be confirmed or homologated unless it is supported 
The burden of show- 
ing that he is entitled to credit for disbursements 
which he claims rests upon the receiver,** and upon 
his failure to produce vouchers, he will be required, 
in some jurisdictions to give a satisfactory reason 
for such failure;** but where an unpaid claim listed 
in the account is opposed, it is incumbent upon the 


19, 
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creditor,** rather than the receiver,*® to adduce evi- 
dence to sustain the claim.*® 
even in the absence of objections thereto, a recelv- 


Some courts hold that, 


er’s report showing large expenditures should not 


Oteee 


be approved without vouchers showing the expendi- 
tures§’’ and evidence showing the necessity there- 
but other courts hold that, in the absence of 


timely and specific objections, exceptions or other 


rect and, in the absence of evidence 
to the contrary, should be deemed 
valid, it being admitted that the sig- 
natures were genuine and the auditor 
having the merchants’ accounts for 
necessaries before him; no other evi- 
dence is required in the absence of 
proof on the part of the exceptants 
that the trustee did not apply the nec- 
essaries thus obtained to the mainte- 
nance of his family but disposed of 
them for his private benefit. Bur- 
roughs v. Bunnell, 70 Md. 18, 16 A 447. 
(2) Where books of accounts kept by 
the receiver are proved to be correct, 
it is proper to approve the account of 
the receiver made up from them, al- 
though he has not taken receipts for 
all disbursements, such as payments 
made in the ordinary course of the 
particular business. Heffron v. Rice, 
149 Ill. 216, 36 NE 562, 41 AmSR 271. 
(3) So where the receiver furnished 
a schedule of the debts, and the names 
of all the parties to whom the same 
were due, or with whom they had been 
contracted, and produced the bills and 
accounts of such debts, it was hela 
that as he was the officer of the court 
acting for all the parties concerned, in 
the absence of any imputation of bad 
faith the auditor and the court could 
not be required to insist upon a for- 
mal proof or additional evidence of 
the debts. Cake v. Woodbury, 3 App. 
GORGES) 60> 


[ec] Insufficient proof.—(1) Under 
a reference directing the referee to 
make such just allowances as the re- 
ceiver was entitled to according to 
law, expenditures not previously au- 
thorized should be shown to have been 
necessary disbursements, and merely 
the voucher showing the payments, 
without other proof to support such 
items, will not be sufficient. Hardt v. 
Levy, 20 App. Div. 400, 46 NYS 815 
[aff 155 N. Y. 660 mem, 49 NE 1097 
mem]. (2) An item for cash advanced 
from the personal funds of the receiv- 
er to pay debts of the estate is prop- 
erly dismissed by the court for lack 
of sufficient proof, where it is difficult 
to believe that the receiver would 
make such an advance when he knew 
that the business was being operated 
at a loss, and the only evidence as to 
the item is the receiver’s testimony 
which is unsupported by any canceled 
checks or records which he promised 
to, but did not, produce. Surplus 
Lumber Co. v. Huet Boat Works, 13 
La. A. 486, 127 S 398. 


82. ty S.—Gutterson v. 
Iron, Oley alesis iaveyal, 7/7 


Ga Merritt v. George, 168 Ga. 497, 
148 SE 8 


Lebanon 


opposition, proof other than the report itself,*® or 
other than the testimony of the receiver that the 
account is true and correct,®° is not required, and 
that the submission of direct proof of,®* or the pro- 
duction of a voucher for,®? each item is not neces- 
sary. Hxceptants must be given an opportunity. to 
prove controlling facts alleged by them;°* 
accounting by a de facto receiver of a corporation, 
at the instance of a de jure receiver, creditors of the 
company may require the latter to produce its books 
and papers for use as evidence before the referee ;°* 
and proper evidence is admissible;?® 


on an 


but evidence 


J11.—Hooper v. Winston, 24 Ill. 353; 
Heffron v. Rice, 40 Ill. A. 244. 


Mont.—Heater v. Boston Montana 
Corp., 75 Mont. 532, 244 P 501. 


N. Y.—In re Federal Union Surety 
Co., 73 Mise. 28, 132 NYS 196 [aff 154 
App. Div: 936° mem? 139. NYSeit2 
mem, motion to dism app den 209 he 
Y. 560 mem, 103 NE 1123 mem, and aff 
211 N. Y. 549 mem, 105 NE 1084 mem 
(reh den 211 N. Y. 610 mem, 105 NE 
1084) ]. 

Pa.—Traction 
Pittsburgh, etc., 
104 A 552. 

83. Merritt v. George, 168 Ga. 497, 
a SE 334; Heffron v. Rice, 40 Ill. A. 


84. Zeigler v. Interior Decorating. 
Co, 116 Lan 752, 41 S 59: Tnore New 
Iberia Cotton Mills Co., 113 La. 404, 


Materials Co. 
RacCoviz on. thas 153, 


37 S 8; In re Pelican Saw-Mill, etce., 
Co., 50 La. Ann. 404, 23 S 363. 

85. In re Pelican Saw-Mill, etce., 
Co., supra. 


86. Proof of claims generally see 
supra § 395. 

87. Standish v. 
500, 79 NE 161. 


88. Standish v. Musgrove, supra. 


89. Welch v. Renshaw, 14 Colo. A. 
526, 59 P 967. 


90. In re Hamner, 169 La. 963, 126 
S 439; In re New Iberia Cotton Mills 
Co., 113)’ La. 404,37 S 8. 


[a] Testimony of receiver and his 
bookkeeper as to the correctness of 
the account suffices where there is no 
evidence to the contrary and opposi- 
tion to the account is’ general. 
Louque v. Hercules Oil Co., 170 La. 
355, 127 S 866. 


91. In re Hamner, 169 La. 963, 136 
S 439; In re New Iberia Cotton Mills 
Conmlls Mat 04 = 3haSinse 


Musgrove, 223 Ill. 


92. In re Hamner, 169 La. 963, 136 
S 439; Hilliard v. Sterlingworth R. 
Supply Co., 236 Pa. 82, 84 A 680, Ann 


Cas19138D 1115 (where account con- 
tains hundreds of items). 


93. Lambert v. National Hog Co., 
263 Pa. 354, 106 A 541. 


94. Greason v. Goodwillie- iin Taras 
(C@h) kd Jelttay (ON, Sp) UBER 


95. Heffron v. Rice, 40 Ill. A. 244. 


[a] Books of account.—Where 
regular books of account are kept in 
the conduct of a business by a receiv- 
er, such books supplemented by the 
oath of the bookkeeper that they con- 
tain a complete, true and just account 
of the receipts and disbursements and 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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which is irrelevant to any question arising on the re- 
port or account is properly excluded,?® even though 
it might have been proper at the trial of the main 
eause.°* Where the evidence sustains the findings 
and conclusions of the referee or other officer to 
whom the account has been referred, his report 
should be sustained and confirmed.° 


{[§ 605] e. Construction, Conclusiveness, and Ef- 
fect.°®° An order approving the final account of a 
receiver “without prejudice to the rights of” a cer- 
tain party to the suit protects the rights of such 
party as fully as if the provision had been inserted 
in other parts of the order as requested by him. 
The approval by the court of an account showing the 
giving of a note without authority is equivalent to 
prior authority by the court.2. An order or judg- 
ment settling or homologating a receiver’s final re- 
port or account constitutes an adjudication® which 
is binding,* must be given effect,> and cannot be 
treated as a mere nullity;® it is conclusive against 
a collateral consideration of questions which were 
or might have been determined on the accounting,’ 
or against the reacquiring of jurisdiction of the prop- 
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erty after it has been effectually surrendered;* and 
it cannot be disturbed except upon a direct attack® 
based upon established legal prineciples.t° However, 
the facts that a receiver has accounted to, and been 
commended by, the governor of the state do not 
relieve him from. being compelled to account in a 
court;'! and a judgment homologating a receiver’s 
provisional account is res judicata only as to the 
funds appearing thereon for distribution.!? 


[§ 606] 6. Order To Pay Balance.t? When a re- 
ceiver’s account is adjusted and approved by the 
court he may be ordered to pay the effects in his 
hands into court? or to the party entitled to them,*?® 
and if he fails to do so he will subject himself to 
commitment for contempt,!® which, it is held, al- 
though it is the usual,’ is not the exclusive,1* meth- 
od of enforcing payment. The receiver may be 
directed to report subsequently what he has done 
in obedience to a final decree requiring him to dis- 
pose of funds and property in his hands.?° 

Personal representative. Where the personal rep- 
resentative of a receiver has applied for, or submit- 
ted to, an accounting, he may be ordered to pay in 


are a regular and full set of books 
kept in and about the business are 
admissible as evidence of payments 


reals therein. Heffron v. Rice, 40 Ill. 
. 244, 


96. Hilliard .v. Sterlingworth R. 
Supply Co., 236 Pa. 82, 84 A 680, Ann. 
CasigisD) L115: 


97. Antlers Land,:etc., Co. v. Fes- 
ler, 14 Colo. A. 201, 59 P 406. 


98. Strauss v. Casey Machine, etc., 
Co., 68 Mise. 474, 124 NYS 32; Semans 
v. ‘United Lumber Co., 281 Pa. 404, 
126 A 776; Philadelphia Tenth Nat. 
Bank v. Smith Constr. Co., 242 Pa. 269, 
89 A 76. See Utica Partition Corp. v. 
Jackson Constr. Co., 201 App. Div. 
3806, 194 NYS 303 [app dism 236 N. Y. 
63877142 NE 316] (refusing to disturb 
a conclusion of the referee where, al- 
“though the proofs are not very satis- 
factory, it does not appear that the 
receiver did not act in good faith). 

99. Effect and vacation of order 
discharging receiver see supra § 110. 

1. Patterson v. Northern Trust Co., 
230 Ill. 334, 82 NE 837. 

2. In re Wilson, 252) -Pa. 372, 97 A 
453. 


3. Tabour Realty Co. v. Gannon, 
49 S. D. 268, 207 NW 94. 


4 In re Sheets Lumber Co., 
La. 771, 29 S 328 (on receiver). 


5. Payne v. Schaeffer-Gaiennie Co., 
119 La. 382, 44 S 134. 


6. Payne v. Schaeffer-Gaiennie Co., 
supra. 


7 Lehman y. McQuown, 31 Fed. 
138; Herman v. Hawley, 118 Kan. 17, 
18; 233 P 1032 [quot Cye]; 


8. Bassick Min. Co. v. Schoolfield, 
15 Colo. 376,24 P 1049. 


9. Tabour Realty Co. v. Gannon, 
49 S. D. 268, 207 NW 94. 


[a] Application to set aside order. 
—(1) The court may set aside an or- 
der approving or confirming its re- 
ceiver’s final report or account (Wil- 
liams v. Des Moines L. & T. Co., 126 
Iowa 22, 101 NW 277; Schenck v. In- 
graham, 5 Hun (N. Y.) 397; Harrigan 
v. Gilchrist, 121 Wis. 127, 99 NW 909), 
(2) if an application for that purpose 
is made and pursued with due dili- 
gence (In re Correll, 283 Pa. 277, 129 
A 104). (8) Such an application is 
a direct, rather than a collateral, at- 
tack, In re Correll, supra. (4) The 
order may be set aside before the re- 
ceiver’s final release. King v. Good, 
205 Iowa 12038, 219 NW 517. (5) In 


104 


an action in which a receiver was 
appointed and which is still pending 
and in which the jurisdiction to va- 
cate the order on the account is still 
perfect, the order may be vacated on 
motion. Harrigan v. Gilchrist, 121 
Wis. 127, 99 NW 909. (6) A creditor 
of the fund may obtain a review of the 
settlement of a receiver’s account by 
applying to be made a party and to 
have the order vacated. Schenck v. 
Ingraham Sabu GN, Yai sOdan (Ch) OLE 
is proper to deny an application to 
vacate or set aside where it does not 
comply with applicable statutory re- 
quirements (Farmers’ Hardware, etc., 
Co. ve Parlin; ete, Co., 71 Okl. 274, 176 
P 888), (8) or where it is made by a 
party who, prior to the confirmation 
of the report, had notice of the filing 
thereof but did not file exceptions 
thereto until after confirmation 
(Engle v. Bronaugh, 208 Ala. 162, 93 
S 868). 

Appeal see Appeal 
413, 522. 

10. Tabour Realty Co. v. Gannon, 
49 S. D. 268, 207 NW 94. 


[a] Fraud.—(1) Where the receiv- 
er is charged with fraud, the court 
may set aside the order approving his 
report and compel him to modify the 
report. Marks vy. O’Donnell, 218 Ill. 
A. 431. (2) An action for fraud has 
been held to lie against the receiver 
of a corporation, by persons not par- 
ties to the receivership proceedings, 
for an account of rents and profits re- 
ceived by him from lands fraudulent- 
ly acquired, after his accounts as re- 
ceiver have been approved and he has 
been discharged. Pondir v. New York, 
ete., R. Co., 72 Hun 384, 25 NYS 560, 
31 AbbNCas 29 (where the suit was 
by a stock-holder of a corporation un- 
der allegations that it had been fraud- 
ulently stripped of its property by the 
corporation for which the receiver 
had been appointed, and under proper 
allegations it was held that the action 
would lie against the receiver for an 
account, although it might appear 
that his accounts rendered to the 
court were so stated that its order ap- 
proving his transactions and _ dis- 
charging him would be a _ defense, 
which, however, could not be deter- 
mined in advance of the accounting). 
(3) On the other hand, in the absence 
of fraud a bill to surcharge the re- 
ceiver’s account: with the amount of 
a note not collected by him, after set- 
tlement and confirmation of the ac- 
count at the beneficiary’s request, can- 
not be maintained. Neel v. Carson, 


and Error §8§ 


37 SW 949, 18 KyL 691. (4) Also 
where fraud is not alleged, a separate 
action to recover damages caused by 
negligent custody and control of prop- 
erty cannot be maintained against the 
receiver after his final report has been 
approved. Herman vy. Hawley, 118 
Kans Lien 233° (Ps OSs 


Peat Lafayette Co. v. Neely, 21 Fed. 
12. Villere v. New Orleans Pure 


Mills Coy, 125 Ea (1 9;s5t) S2699) 


Scope of final accounting as affected 
by approval of prior account or report 
see supra § 602. 


13. Disposition of property or 
funds in receiver’s hands generally 
see supra §§ 193-208. 


14. Kirker v. Owings, 98 Fed. 499, 
39 CCA 132; State v. Gibson, 21 Ark. 
140. See Pitts v. Walker, 212 Ala. 645, 
103 S 850 (on final disposition of a 
receivership, the receiver may and 
will be required to pay over into the 
registry of court the sum in his 
hands, less the balance due on com- 
pensation accounts allowed by the 
court, and after charging himself with 
any amounts he may have been paid 
on the compensation accounts); State 
v. Lincoln County Super. Ct., 146 
Wash. 679, 264 P 988 (where there is 
nothing to do but await the disposi- 
tion of an appeal, the receiver may, 
with the consent of the trial court, 
pay the funds in his hands into the 
registry of the court). 


15. Kirker v. Owings, 98 Fed. 499, 
39 CCA 1382; State v. Gibson, 21 Ark. 
140; Mabry v. Harrison, 44 Tex. 286. 


Reconveyance or redelivery of prop- 
erty upon termination of receivership 
generally see supra § 384. 


16. See supra § 173. 


17. Harrigan v. Gilchrist, 121 Wis. 
127, 99 NW 909. 


18. Harrigan v. Gilchrist, supra. 


[a] Execution against general re- 
ceiver of court.—(1) In West Virginia 
the order of the court that its general 
receiver pay fixed sums in his hands 
to particular parties to a suit is a 
personal judgment or decree, the lien 
of which may be enforced as the liens 
of other judgment creditors (Rickard 
vy. Schley, 27 W. Va. 617),- (2) and 
execution may issue thereon (Craw- 
ford v. Fickey, 41 W. Va. 544, 23 SE 
662). 


19. Trendley v. Illinois Tract. Co., 
241 Mo. 73, 145 SW 1. 
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the balance due.?° 

[§ 607] B. Charges, Credits, and Allowances—1. 
In General—a. Charges or Surcharges. A receiver 
should be charged with all property that he admits 
or is shown to have received.?1_ Also he should be 
charged or surcharged with: All assets or property 
which he could have collected or reduced to posses- 
sion by the exercise of ordinary diligence;°* pay- 
ments or expenditures by him which were highly 
improper?® or clearly unauthorized?* and may be 
disapproved by the court because they were not for 
the advantage of the estate;?°> and losses which have 
accrued to the estate by reason of his negligence, 
mismanagement, bad faith or misconduct,?® or his 
acts contrary to law?’ or the order of the court.?® 
On the other hand, a receiver is not, as a rule, to be 
charged or surcharged with money which he did 
not receive,?® or at least money which he was not 
entitled to, and did not, receive,*?® nor will he be 
charged with the personal property of a third per- 
son which was on, and subsequently removed from, 
the premises of defendant.*1 Also, a receiver should 
not be charged with the value of,°? or the original 
cost of constructing,?* a building which, by reason 
of its location and condition, has no market value, 
and cannot be sold. A surcharge will not be made 
unless there is data or evidence warranting it,?* and 
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the burden of adducing such evidence rests upon the 
exceptant or party making the charge of improper 
conduct.?> The exercise of bad judgment, in itself, 
is not sufficient to sustain a surcharge.*® Where 
there is no dispute as to the correctness of a re- 
ceiver’s accounts as to the amounts received and as 
to the propriety of his disbursements, he may not 
be charged with the balance due on plaintiff’s judg- 
ment remaining unpaid because plaintiff’s attorneys 
applied part of the money paid to them to the pay- 
ment of their fees.?7 The receiver should not be 
twiee charged with the same money.** The fund 
created by a surcharge of the receiver’s account be- 
longs to all of the ereditors,*® and not alone to those 
at whose instance it was created.*° 

Failure to account or file statement. A receiver 
for a corporation may be required to pay all in- 
debtedness proved against the corporation where he 
has stated that the assets are sufficient to discharge 
all liabilities, and has neglected to settle his ac- 
count;*! but he may not be surcharged for failure 
to file monthly statements, as required by an order 
of court, where no loss has resulted from such fail- 
ure.*? 

Where property has been sold by the receiver, he 
will be held liable for the amount of the sale;** and 
where the property was sold for less than its ap- 


20. Gurden v. Badcock, 6 Beay. 157,| ceiver in bankruptcy and the execu- 28. State Cent. Sav. Bank v. Fan- 
49 Reprint 785; Magan v. Fallon, 5| tion by such receiver of the powers | ning Ball-Bearing Chain Co., 118 Iowa 
Ir. Eq. 490. resulting from his appointment. 698, 92 NW 712. 

21. Heffron v. Rice, 40 Il. A. 244;| Lambert v. National Hog Co., 72 Pa.| 29, WLoughran’s Est., 25 Pa. Dist. 
Jordan v. Blakely, 13 LancBar (Pa.) | ©¥per. 378, eve 
99, 25. Citizens’ Trust Co. v. Wheeling 30. Howard v. Gose, 112 Va. 552, 

22. In re Angell, 131 Mich. 345, 91] Can Co., 199 Ind. 311, 157 NE 441;|72 Sm 140. 

NW 611; Philadelphia Tenth Nat.| State Cent. Sav. Bank v. Fanning Ball- 31. Jablouski v. Simons Tanda Co. 


Bank v. Smith Constr. Co., 242 Pa. 269, 
89 A 76; Downs v. Allen, 10 Lea 
(Tenn.) 652; Hamm v. J. Stone, etc., 
Live Stock Co., 18 Tex. Civ. A. 241, 45 
SW 330. 


23. Pramuk’s App., 250 Pa. 45, 95 
A 326. 


[a] Preferred payments.—(1) A 
receiver giving preferences to certain 
creditors after discovering that the 
business is being operated at a loss 
may be held personally accountable 
to the other creditors. Gutterson v. 
Lebanon Iron, etc., Co., 151 Fed. 72. 
(2) However, an order surcharging 
the receiver with payments to cred- 
itors of the receivership, as preferred 
payments, because made after ascer- 
tainment of the fact that the business 
could not be conducted at a profit, is 
erroneous where the object of the re- 
ceivership was to turn a losing into a 
profitable business, and all parties be- 
lieved when such payments were 
made that the assets when reduced 
to cash would be sufficient to pay all 
creditors in full. Kennebec Box Co. 
v. O. S. Richards Corp., 7 F. (2d) 290 
[rev 299 Fed. 874]. 


Disallowance of improper expenses 
see infra § 608. 


24. MHitner'v. Diamond State Steel 
Co., 207 Fed. 616; State Cent. Sav. 
Bank v. Fanning Ball-Bearing Chain 
Co:;, 118 Towa 698, 92 NW 712; Kil- 
hoffer v. Zeis, 109 Mise. 555, 179 NYS 
523 [aff 196 App. Div. 922 mem, 187 
NYS 940 mem]; Lambert v. National 
Hog Co.; 72 Pa. Super. 378. 


[a] Resistance of receivership in 
bankruptcy proceedings.—A receiver 
appointed by a state court should be 
surcharged with the amount of ex- 
penditures made by him, without or- 
der of court, after the institution of 
bankruptcy proceedings, in futile re- 
sistance of the appointment of a re- 


Bearing Chain Co., 118 Iowa 698, 92 
NW 712. 


26. State v. Germania Bank, 103 
Minn. 129, 114 NW 651; Semans v. 
United Lumber Co., 281 Pa. 404, 126 A 
776; Pangburn v. American Vault, 
ete., Co., 205 Pa. 93, 54 A 508. 


[a] Rule applied.—(1) An expen- 
diture resulting from misconduct of 
the receiver will be charged to him 
personally. State Cent. Sav. Bank v. 
Fanning Ball-Bearing Chain Co., 118 
Iowa 698, 92 NW 712; Philadelphia 
Tenth Nat. Bank v. Smith Constr. Co., 
242 Pa. 269, 89 A 76; In re Suffield, 
20 Q. B. D. 693. (2) Where a receiver 
employed custodians for whom there 
was no need, he should be charged 
with their fees. In re Tisch, 202 Fed. 
1018. (3) A receiver should be 
charged personally with the price of 
goods ordered by him to continue the 
operation of a business at a time when 
he not only knew that the business 
was suffering a loss from week to 
week and month to month, but also 
had been afforded ample opportunity 
to realize that the business was not 
capable of being operated except at 
growing losses. Cole v. Up-to-date 
Tailoring Co., 25 OhNPNS 481. 


27. State Cent. Sav. Bank vy. Fan- 
ning Ball-Bearing Chain Co., 118 Iowa 
698, 92 NW 712. 


[a] Improper relinquishment of 
possession of property.—A receiver 
cannot be permitted to put the fund 
intrusted to his care under the con- 
trol of his sureties in order to in- 
demnify them against loss, but he 
must retain complete control in him- 
self; if he acts contrary to this 
rule, he will be liable for any loss en- 
suing by failure of the depositary of 
the funds. White v. Baugh, 9 Bligh 
N. 8. 181, 5 Reprint 1261, 3 Cl. & F. 
44, 6 Reprint 1354. 


SO Roa t, LaeANs. 


32. Roberts v. Letchworth, 127 
Ark. 490, 192 SW 375 (uncovered dis- 
mantled sawmill building). 


33. Roberts v. Letchworth, supra. 


34. Semans vy. United Lumber Co., 
281 Pa. 404, 126 A 776; Jackson Coal, 
etc., Co. v. Phillips Line, 114 Va. 40, 
75 SE 681. 


[a] Evidence held insufficient to 
sustain a charge that the receiver was 
guilty of such negligence as to make 
him responsible for losses. State v. 
Germania Bank, 106 Minn. 539, 118 
NW 686; State v. Germania Bank, 106 
re 164, 118 NW 683, 130 AmSR 
oO A 

Evidence on accounting 
see supra § 604. 


35. Heffron v. Rice, 40 Ill. A. 244; 
Semans v. United Lumber Co., 281 Pa. 
404, 126 A 776. 


‘ 86. Loughran’s Est., 
le 


37. Adams v. Elwood, 123 App. Div. 
649, 108 NYS 138. 


38. Ziclian v. Baltimore Plate Ice 
Coy ib -Mdiatos, SL Ase, 


[a] First account should not be 
surcharged with balance carried into 
second account. Semans v. United 
Lumber Co., 281 Pa. 404, 126 A 776. 


39. Schwartz v. Keystone Oil Co., 
164 Pa. 415, 30 A 297. 


40. Schwartz v. Keystone Oil Co., 
supra. 


generally 


2b) Paw Dist: 


41. Iuyle v. Sarvey,, 104° Va. 229; 
51 SE 228. 
. 42. Pennsylvania Engineering 


Works v. New Castle Stamping Co., 
259 Pa. 378, 103 A 215. 


43. Ellis. v. Carr, 1 Bush 


(Ky.) 
527. 


For later cases, developments and changes in the law see Annovations, same title and section number. 


§§ 607-609] 


praised value or two-thirds thereof, the receiver may, 
under some circumstances, be surcharged for the 
difference between the price received and the ap- 
praised value** or two-thirds of the appraised val- 
ue;*° but where the receiver has in good faith sold 
property under the direction of the court, and ap- 
pears to have procured the best price obtainable, 
he should be required to account for its value only 
as shown by the price received,*® and not for a high- 
er value as shown by an inventory previously taken 
by the owner;4#* he will not be surcharged for the 
difference between the price received and a higher 
bid which was rejected because of the inability of 
the bidder to offer cash;*® and he will not be charged 
with the face value of securities which he sold for 
less where he apparently sold for the best price ob- 
tainable and for years no objection to, or protest 
against, his action was made or suggested.*® 


[§ 608] b. Credits and Allowances. A receiver 
is entitled to credit or allowance for all proper and 
necessary payments, disbursements and expenditures 
made, or expenses incurred, by him in the perform- 
ance of his duties,°° such as those made or ineurred 
under the express or implied authority of the court,®*! 
or under an agreement of counsel,®? and even those 
made without specific authority in advance,°* where 
they were subsequently approved by the court ;°* but 
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he is not entitled to credit or allowance for pay- 
ments made by him otherwise than out of receiver- 
ship funds,®® unnecessary and exorbitant expenses,°® 
his living expenses,°” expenses not within the scope 
of the receivership,®® or expenditures made after he 
should have been discharged.°?® 


Traveling expenses. An allowance may be made 
to a receiver for his traveling expenses incurred in 
looking after the property in his charge,®° and while 
it is otherwise as to traveling expenses incurred for 
purposes outside of his power and authority,®! per- 
sons at whose instance and for whose benefit such 
expenses were incurred are estopped to deny the pro- 
priety thereof.%? 

Rebate. A receiver may,®*® or may not,°* accord- 
ing to the circumstances, be entitled to credit for a 
rebate allowed a purchaser for a shortage in the 
property sold. 

[§ 609] 2. Rent, Interest, Profit, or Income—a. 
In General. Regardless of whether or not he has 
been expressly required to hire out the property,°®® 
a receiver will be charged with the reasonable value 
of the hire of receivership property which he has 
used in and about his own business.°® It has been 
held that a receiver should be charged with the in- 
come which, in the exercise of reasonable diligence, 


See Morehead v. Striker, 132 Fed. 
943 (where a receiver is charged with 
the value of an asset which he has dis- 
posed of, taking the obligation of the 
purchaser, which he substitutes there- 
for, a settlement between the parties 
interested in the estate and the pur- 
chaser by which the latter is permit- 
ted to discharge his debt for less than 
its face will be approved over the ob- 
jections of the receiver only upon con- 
dition that on an accounting the sub- 
stituted asset shall be counted at its 
face value); Traction Materials Co. v. 
Pittsburgh, etc., R. Co., 261 Pa. 153, 
104 A 552 (a receiver acting in good 
faith is not chargeable with the pro- 
ceeds of a sale in excess of the amount 
for which the sale was authorized 
where he never received such excess, 
as where an agent sold the property 
at a higher price and kept the excess 
as his commission without the receiy- 
er’s knowledge). 

44. See cases infra this note. 

[a] This is true where: (1) The 
discrepancy is large and not satisfac- 
torily explained, and the sale was 
made within two weeks after the ap- 
praisement. Covington v. Hawes-La 
Anna Co., 245 Pa. 78, 91 A 514, AnnCas 
1915D 1254. (2) The receiver was the 
purchaser or was interested in the 
purchase. In re Dugdamonia Shingle, 
ete. Co;,, 1s) La. 242, 42S 789; ° In 
re Sheets Lumber Co., 52 La. Ann. 
1337, 27 S 809; Pangburn v. American 
Vault, etc., Co., 205 Pa. 98, 54 A 508; 
French Vv. Pittsburg Vehicle, etc.,.Co:, 
184 Pa. 161, 39° A 63; 


45. Woodward v. National Box Co.., 
168 La. 701, 123 S 296 (where an or- 
der of court authorized the sale of 
the property ‘according to _ law,’ 
which could not have meant for less 
than two thirds of its appraised val- 
ue). j 

46. Beardsley Co. v. Ashdown, 73 
W. Va. 132, 80 SE 128. 

47. Beardsley Co. v. Ashdown, su- 
pra. 

48. Proctor, etc., Distributing Co. 
v. Valet Dry Cleaners, etc., 171 Minn. 
$13, 2138 NW 550. 

49. Champlain First Nat. Bank v. 
Wood, 30 Misc. 278, 63 NYS 324. 


50. Ill.—Ruprecht v. Henrici, 127 


M15 At-73 50% 
Iowa.—Sunset Park Land Co. v. Ed- 
dy, 205 Iowa 432, 216 NW 93. 


Kan.—Pickering v. Howard, 
Kan. 263, 173 P 296. 


Ma.—Burroughs y. Bunnell, 70 Md. 
18, 16 A 447. 

Ra: 
281 Pa. 404; 126 A 776; Com. v. Mo- 
nongahela Valley Bank, 239 Pa. 254, 86 
A 719; Com. v. Textile Mut. F. Ins. 
Co., 18 Pa. Dist. 48, 49. 

“The receiver is properly entitled 
to credit for the disbursements actual- 
ly and necessarily made by him in the 
performance of the ‘duties of his re- 
ceivership.” Com. v. Textile Mut, F. 
Ins. Co., supra. 


[a] Premium on bond, or the 
amount paid for security, is a proper 
eredit. Sullivan Timber Co. v. Black, 
159 Ala. 570, 48 S 870; Oil Fields Corp. 
v. Meek, 179 Ark. 56,16 SW (2d) 181; 
Adams v. Elwood, 104 App. Div. 138, 
93 NYS 3827; Hamacker v. Commer- 
cial Bank, 95 Wis. 359, 70 NW- 295. 
See Harris v. Sleep, [1897] 2 Ch. 80 
(where the receiver acts without sal- 
ary, but not otherwise). 


51. Ark.—Oil Fields Corp. v. Meek, 
179 Ark. 56, 16 SW (2d) 181. 


D. C.—Cake v. Woodbury, 3 App. 60. 


Iowa.—State Central Sav. Bank v. 
Fanning Ball-Bearing Chain Co., 118 
Iowa 698, 92 NW 712. 


Md.—Burroughs v. Bunnell, 70 Md. 
18, 16 A 447. 


Mich.—In re Angell, 131 Mich. 345, 
91 NW 611. 

Pa.—Hilliard v. Sterlingworth R. 
Supply Co., 236 Pa. 82, 84 A 680, Ann 
Casi913D 1115. 


[a] Orders made upon notice.— 
Where parties. are given notice of 
various petitions of a receiver for 
authority to pay out money for vari- 
ous items, they are chargeable with 
notice of thé orders, and if they ac- 
quiesce by silence they are estopped 
from complaining that the receiver 
should not have credit for the money 
thus paid out. Reardoh v. Young- 
quist, 189 Ill. A. 3. 


52. Sullivan Timber 


103 


Co. v. Black, 


159 Ala. 570, 48 S 870 (compensation 


paid stenographer). 


53. Hardt v. Levy, 20 App. Div. 400, 
46 NYS 815 [aff 155 N. Y. 660 mem, 
49 NE 1097 mem]. See Zielian v. 
Baltimore Plant Ice Co., 115 Md. 658, 
81 A 22 (where a receiver for a cor- 
poration raised money by notes which 
were executed by him without au- 
thority, and upon which the company 
is not liable, but the money went into 
the corporationh’s treasury and plant, 
he is entitled to credit therefor in 
his personal account). 


54. Rochat v. Gee, 137 Cal. 497, 70 
P 478; Adams v. Haskell, 6 Cal. 475. 
555 


Matter of Guardian Say. Inst., 
78 N. Y. 408. 


56. Braman v. Farmers’ L. & T. Co., 
114 Fed: 18, 51 CCA 644; Lane v. 
Rolfe, (Ark.) 234 SW 180; City Item 


Co-op. Printing Co. v. Phoenix Furni- 
ture Concern, 108 La. 258, 32 S 469; 
Schwartz v. Keystone Oil Co., 153 Pa. 


283, 25 A 1018 
57. Heater v. 


Boston Montana 


Corp., 75 Mont. 532, 244 P 501. 

58. In re Kaiser, 92 Minn. 444, 100 
NW 214. 

59. Forrester v. Boston, ete., Con- 
sol. Copper, ete,, Min. Co., 30 Mont. 
aS Ware 2 2 

60. Northern Alabama R. Co. v. 


Hopkins, 87 Fed. 505, 
61. 


381 CCA 94. 


Hitner v. Diamond State Steel 
Co., 207 Fed. 616; Independent Steel, 
etc., Co. v. New Mexico Cent. R. Co., 
25 N. M. 160, 178 P 842 (expenses in- 
curred in endeavor to sell bonds). 


62. Northern Alabama R. Co. v. 
Hopkins, 87 Fed. 505, 31 CCA 94 (bond- 
holders). 


63. Howard v. Gose, 112 Va. 552, 72 
SE 140 (where lumber was sold upon 
a guaranteed inspection, and inspec- 
tion disclosed a shortage). 


64 Chandler v. Cushing-Young 
Shingle Co., 18 Wash. 89, 42 P 548 
(where the shortage was apparently 
discovered at the point of destination, 
in another and distant state, and may 
have occurred en route, either by theft 
or carelessness). 


65. Battaile v. Fisher, 36 Miss. 321. 
66. Battaile v. Fisher, supra. 


876 [6320.33] 
he should have received from productive property ;°* 
but it has also been held that, in the absence of gross 
negligence, he will not be surcharged for higher 
rentals than he actually received.°* Where a re- 
ceiver is surcharged with losses incurred in operating 
a business after it should have been discontinued, 
he is entitled to credit for profits made during the 
same time in respect of a matter which, although not 
connected with the operation of the business, was a 
part of the administration of the estate.®° 


[§ 610] b. Interest. Ordinarily a receiver will 
not be charged with interest on a receivership fund 
where none has been earned,*® he has not been or- 
dered to make interest,’1 and has not refused to pay 
the fund over on the court’s order,’? made personal 
use thereof,’*® or obtained any benefit whatever from 
its retention.7* It is otherwise, however, if the re- 
ceiver holds the funds longer than he ought,*® fails 
to invest or loan out funds as required,‘® or earns 
interest on,77 or makes personal use of,** the funds. 
A receiver will not be charged with interest in ex- 
cess of that received upon a loan made without au- 
thority where the transaction was in good faith and 
to the advantage of the fund;*® and under some 
circumstances a trust company acting as receiver 
will not be surcharged with interest upon receiver- 
ship funds deposited in its own bank;*° but it is 
held that where a receiver made a loan, under an 
improvident order of court, of a receivership fund 
to his own bank at such a rate of interest that he 
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made a profit out of the fund, he will be surcharged 
with the difference between the interest actually 
received and the value of the money.*? 


Commingling of personal and receivership funds. 
A receiver may be chargeable with interest where 
he has commingled receivership funds with his own 
funds,*? at least where such commingling took place 
by depositing the receivership funds to the credit of 
his private account, and they were subsequently lost 
by the failure of the bank,** he declines to explain 
his conduct,’* or the court can see that he has de- 
rived any benefit from the use of the funds;*® but 
it is held that he cannot be charged with interest 
merely because he deposited the funds to the eredit 
of his individual account if he has not made personal 
use thereof or acquired any profit therefrom.*® 


Interest on unauthorized payment. Where a re- 
ceiver is charged with the amount paid by him on 
a claim without authority of court, he should also 
be charged with interest on such payment from the 
date it was made.*? 


Where receiver has paid interest on a secured 
debt, he is entitled to credit therefor.** 


[§ 611] 3. Costs. Where in a proper case the 
receiver is discharged from his trust upon his ap- 
plication®® costs of the application will be allowed 
him.°° So where there is no dispute as to the cor- 
rectness of a receiver’s accounts, as to the amounts 
received and as to the propriety of his disburse- 
ments,®1 or he has been guilty of no misconduet,?” 


Wilkinson | (Mass.) 344. 


67. Martinez v. Grano, 51 Philip-|138 Fed. 721, 71 CCA 277; 

pine 287, v. Washington Trust Co., 102 Fed. 28, 
68. Loughran’s Bst., 25 Pa. Dist. 97. | 42 CCA 140. 
69. Kennebec Box Co. v. O. S. Rich-| , Ark-—Oil Fields Corp. v. Meek, 179 


ards Corp., 299 Fed. 874 [rev on oth- 
er grounds 7 F. (2d) 290]. 

70. U. S—Clark v. Brown, 119 Fed. 
130, 57 CCA 76. 

Ark.—Oil Fields Corp. vy. Meek, 179 
Ark. 56, 16 SW (2d) 181. 


Ga.—Johnson v. Moon, 82 Ga. 247, 
10 SE 193. 


Iowa.—How v. Jones, 60 Iowa 70, 
14 NW 193; Radford v. Folsom, 55 
Iowa 276, 7 NW 604. 


Pa.—Reynaud v. Uncle Sam Plant- 
ine ete. COnmoomuan 108s, LO S72. 


[a] Rule applied.—Where a receiv- 
er, appointed to take funds of an es- 
tate pending suit to set aside an as- 
signment, held the funds knowing that 
they might be ‘distributed any day, 
and the assignee, with superior knowl- 
edge of the probable duration of the 
suit, failed to notify the receiver or 
obtain an order to have the funds 
invested, the receiver will not be 
charged with interest because neigh- 
boring banks would have been willing 
to pay interest for the use of the 
funds. Champlain First Nat. Bank 
v. Wood, 30 Misc. 278, 68 NYS 324. 


71. Oil Fields Corp. v. Meek, 179 
Ark. 56, 16 SW, (2d) 181; Hodge v. 
Quiry, 9 KyL 650; Reynaud v. Uncle 
Sam Planting, etc., Co., 158 La. 1083, 
LOD ST. 


72. Malcomson v. Wappoo Mills, 99 
Fed. 633; Johnson v. Moon, 82 Ga. 
247,10 SH 193; Hodge v. Quiry, 9 KyL 
650; Reynaud v. Uncle Sam Planting, 
CUCHEOOn mp omlLian LOS. LOD seta. 


73. Reynaud v. Uncle Sam Plant- 
ing, etc., Co., supra; A'dair County v. 
Ownby, 75 Mo. 282. 

74. Reynaud v. Uncle Sam Plant- 
INS etc: Co. 1 5emlua. 1083, 105) S: 72) 


75. U. S.—Rosenthal v. McGraw, 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


Ark. 56, 16 SW (2d) 181. 


Ga.—Johnson v. Moon, 82 Ga. 247, 
10 SE 193. 


Wis.—Speiser v. Merchants’ Exch. 
Bank, 110 Wis. 506, 86 NW 243. 


Eng.—Bristowe v. Needham, 9 Jur. 
N. 8. 1168; Potts v. Leighton, 15 Ves. 
DIE oom VCD BING YD Oo) te 
Jolland, 8 Ves. Jr. 72, 32 Reprint 278; 
Fletcher v. Dodd, 1 Ves. Jr. 85, 30 Re- 


print 242; Harrison vy. Boydell, 6 
es 211, 9 EngCh 211, 58 Reprint 
(od. 

[a] Interest from date of order to 


pay over the fund until it was obeyed 
is chargeable against the receiver, in 
the absence of a showing of any suffi- 
cient reason for noncompliance with 
the order. Oil Fields Corp. v. Meeks, 
179 Ark. 56,16 SW (2d) 181. 


76. Roller y. Paul, 106 Va. 214, 55 
SE 558; Cecil v. Clark, 69 W. Va. 641, 
(2M SEM Ute CKISn Ve UEDLCK sian Sa wAtbhs 
274, 26 Reprint 960. 

77. Hooper v. Winston, 24 Ill. 353; 
Hodge v. Quiry, 9 KyL 650; Shaw 
v. Rhodes, 2 Russ. 539, 3 EngCh 539, 
38 Reprint 437; Lonsdale v. Church, 
8 Bro. Ch. 41, 29 Reprint 396. 


78. %JIll—Cool v. Jackman, 13 Ill. 
A. 560. 

Ky.—Higgins v. Shields, 151 Ky. 
227, Lol Sw 391. 


N. Y.—-In re Commonwealth F. Ins. 
Coy Bin dekkbhar (ck 


Wis.—Speiser v. Merchants’ Exch. 
Bank, 110 Wis. 506, 86 NW 243. 


Newfoundl.—Browning v. Ryan, 8 
Newfoundl. 553. 


[a] Where one of two receivers il- 
legally appropriated funds and the 
other negligently permitted it, inter- 
est was held chargeable against both. 
Com. v: Eagle F. Ins. Co., 14 Allen 


[b] Interest runs from date of 
conversion.—King v. Sternberg, 177 
Ark, 970; 9-SIW 12d) 73: 


79. Atty.-Gen. v. North American 
Ti yinss CounSoy Nes Ym oA4e 


80. Haddock v. Plymouth Coal Co., 
23 Cao eC oma aoe 

fa] Thus the receiver will not be 
surcharged where the deposit was 
made in entire good faith and with 
the knowledge and acquiescence of 
‘defendant and the creditors, it is not 
shown that any ascertainable profits 
were derived by the receiver from the 
use in its banking business of the 
funds deposited, and such benefits, 
if any, as accrued to the bank from 
the deposit were considered in making 
the claims for compensation in the 
accounts filed and confirmed by the 
court. Haddock v. Plymouth Coal 
Cos 2st “Barwin Soe Accor 


81. Schwartz v. Keystone Oil Co., 
153 Pa. 283, 25 A 1018. 

82. Higgins vy. Shields, 151 Ky. 
22%, 151 SW 391. 

83. Browning v. Ryan, 8 New- 
foundl. 553. 

84.. Hinckley v. Gilman, etec., R. 
Cos 100) ULES. 153, 925) Teed bone 

5. In re Commonwealth F. Ins. 
Con 232n Elum CNG Yer wee tica, ines 


Coy Vv. Eyneh ii Paige GN Y.) 162.0. 


86. Radford y. Folsom, 55 Iowa 
276, 7 NW 604. 


$7. Ravilin x. Chicago, ete FeeCo,, 
PANE WINN E LONG PALEY Neeeiteeae ATU ales) leas 
NE 730]. 

88. Heffron v. Rice, 149 Ill. 216, 36 


NE 562, 41 AmSR 271. 
89. See supra § 106. 


90. Richardson vy. Ward, 6 Mada. 
266, 56 Reprint 1092. 


91. Adams v. Elwood, 
Div. 649, 108 NYS 138. 


92. Hynes v. McDermott, 14 Daly 


—s 


123 App. 
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and his reports or accounts are substantially sus- 
tained,®* he should not be charged with the costs of 
the accounting; but it is otherwise where the ne- 
cessity of the audit or reference is attributable to 
substantial defects or inaccuracies in the statement of 
account furnished by him,®* or to his insistence upon 
obtaining unwarranted allowances,®* and so as to 
the costs of an application for an account where the 
receiver has failed to account regularly.°® A receiv- 
er who has collected moneys and distributed them in 
conformity with orders of the court, will not be 
charged personally with the costs of an opposition 
to such orders.®* 


[§ 612] 4. Counsel Fees®*—a. Propriety of Al- 
Jowance—(1) In General. A receiver, being enti- 
tled to the assistance of counsel in proper eases,?® 
will be allowed reasonable and proper fees in this 
behalf,! even where the employment of counsel was 
not previously authorized by the court.2 The fact 
that a certain sum paid counsel pursuant to a set- 
tlement which failed to go through was retained by 
him as a credit on an allowance to be made for his 
services does not require a forfeiture of compensa- 
tion.? While it has been held that a receiver whe 
has managed the property carelessly and negligently 
vill not be allowed credits for counsel fees,* it has 
also been held in the same jurisdiction that a receiv- 
er, although guilty of breaches of duty, will not be 


104, 3 NYSt 582; 
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McCay v. Black, 14/ Banner Clay Works, 
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surcharged with fees paid to counsel for services 
which would have been required under a proper ad- 
ministration of the trust.® 


Where improper person has been employed as 
counsel by the receiver, it is held that fees should 
not be allowed,® at least where the services were 
rendered in a manner influenced by the attorney’s 
connection with the adverse party;* but if no ob- 
jection is made to such an attorney,® or there is 
no conflict of interests or duties,? and the services 
of the attorney were valuable?® and performed with 
fidelity,!! reasonable compensation may be allowed. 
That counsel for a receiver is the latter’s partner 1s 
no objection to the allowance of his attorney’s fees, 
where it appears that the receiver is not to share in 
the compensation.?” 


Where legal services have been performed by re- 
ceiver himself, an allowance of compensation there- 
for is, according to some authorities, improper,** 
unless it is authorized by statutory provision ;** but, 
according to other authorities, it 1s proper,+® pro- 
vided there is no duplication of compensation for 
the same services.?° 


[§ 613] (2) Nature, Purpose, and Necessity of 
Services. Counsel fees will be allowed a receiver 
for, and only for, services which required legal 
knowledge and skill+* and were rendered to the re- 


Qatar TT eAC ee zior N. Y.—Fine v. Clinton Realty Co., 


Phila. (Pa.) 635. Montpelier Cup, oe Works v. Dilsav- | 105 Misc. 318, 173 NYS 137 [aff 188 
93. Reardon v. Youngquist, 189 Ill.| €™, 179 Ill. A. 490 App. Div. 915, 175 NYS 902]. 
A. 3; Hynes y. McDermott, 14 Daly Iowa.—How v. Jones, 60 Iowa 70, 3. Trustees Corp. v. Kansas City, 
104, 3 NYSt 582. 14 NW 1938. ete., R. Co., 26 F. (2d) 876. 
[a] Mere errors as to some items Ky.—Johnston v. Stephens, 206 Ky. 4. Reeves’ App., 3 Walk. (Pa.) 199. 


of the report of a receiver, not shown 
to have been intentional, for dishonest 
purposes, do not justify the imposi- 
tion upon him of the costs of a ref- 
erence ordered to correct the errors. 
a agen v. Folsom, 55 Iowa 276, 7 NW 
604. 


94. Reeves’ App., 3 Walk. (Pa.) 
199; Walter v. West Branch Table, 
ete; Co. 12). Pa, Dist. 5295 ~Howard 


v. Gose, 112 Va. 552, 72 SE 140. 


95. Fine v. Clinton Realty Co., 105 
Misc. 318, 173 NYS 137 [aff 188 App. 
Div. 915, 175 NYS 902]; Kronenthal 
v. Rosenthal, 144 NYS 830. 


{a] Excessive compensation.—A 
receiver is not entitled to costs ex- 
pended on his appeal from a judgment 
reducing his compensation. Clump- 
ner v. Spokane-Columbia River R., 
ete., Co., 79 Wash. 278, 140 P 365. 


96. Bertie v. Abingdon, 8 Beav. 53, 
50 Reprint 21. 


[a] Receiver who accounts under 
order for attachment against him 
must pay the costs of passing his ac- 
counts. Trapaud v. Comick, 1 Hog. 
245. 

97. Bédard v. Owens, 15 Que. K. B. 
§53: 

98. Allowance of fees of counsel of 
receiver for insurance company see 
Insurance § 118. 


99. See supra § 220. 


1. U. S.—Pusey v. Pennsylvania 
Paper Mills, 173 Fed. 629; Elk Fork 
Oil, etc., Co. v. Foster, 99 Fed. 495, 39 
CCA CLD: 


Cal.— McLane v. Placerville, 
R. Co., 66 Cal. 606, 6 P 748. 
aoe" C.—Cake v. Woodbury, 

Ga.—New York Cent. Trust Co. v. 
Thurman, 94 Ga. 735, 20 SE 141; Lou- 
don v. Coleman, 62 Ga. 146. 

Ill.—Ravlin v. Chicago, ete., R. Co., 
Zoe Le 305) 29 NE 80s Terry. iv. 


etc., 


3 App. 


, 266 SW 881. 

OMCH Te re Angell, 131 Mich. 345, 
91 NW 611; Kimmerle v. Dowagiac 
Mfg. Co., 105 Mich.-640, 63 NW 529. 

Minn.—Olson v. State Bank, 72 
Minn. 320, 75 NW 378. 

Mo.—Berry v. Rood, 209 Mo. 662, 
108 SW 22; St. Louis, v. St. Louis 
Gas-Light Co., 11 Mo. A. 243 [aff 87 
Mo. 224]. 

N. J.—Strauss v. Casey Mach., etc., 
Cows ACh.) 66 A958. 


Utah.—Geyser Min. Co. v. Salt Lake 
Bank, 16 Utah 1638, 51 P 151. 


Wash.—Oudin, ete., Fire Clay Min., 


etc., Co. v~ Cole, 35 Wash. 647, 77 P 
1066. 
W. Va.—Crumlish v. Shenandoah 


Valley R. Co., 40 W. Va. 627, 22 SE 
90. 


Wis.—Harrigan v. Gilchrist, 121 


Wis. 127, 99 NW 909. 

[a] Stipulation by the parties toa 
suit that a receiver acted aS a re- 
ceiver of the court, and should be pro- 
tected, authorizes the allowance of a 
reasonable sum for counsel fees for 


the receiver. Kelsey v. Sargent, 2 
NYSt 669. 
{[b] Receiver should not be sur- 


charged with part of the attorney’s 
fees paid by him after obtaining ap- 
proval of the bill by the court. In 
re Angell, 131 Mich. 345, 91 NW 611. 


2 U. S—Stuart v. Boulware, 133 
LERSaio me lOL SCt 242% 330 Limedyeo68i 
Mills v. Sherman, 19 F. (2d) 114 [cer- 
tiorari den 275 U. S. 538 mem, 48 SCt 
35 mem, 72 L. ed. 414 mem]; Ameri- 
can L. & T. Co. v. South Atlantic, 
ete., R. Co., 81 Fed. 62. ° 


Ala.—Sullivan Timber Co. v. Black, 
159 Ala. 570, 48 S 870. 

Ga.—Keating v. Fuller, 
105 SE 844, 845 [cit Cyc]. 

Ky.—Fidelity, etc., Trust Co. v. 
Grommes, 186 Ky. 345, 216 SW 1078. 


151 Ga. 66, 


5. Philadelphia Tenth Nat. Bank 
ve Smith Constr. Co., 242 Pa. 269, 89 A 
(0. 


6. Farwell v. Great Western Tel. 
Co., 161 Til. 522,°44:NE 891; Veith 
v. Ress,’ 60 Nebr. 52, 82 NW 116. 


[a] Attorney guilty of fraud.— 
Where the receiver’s attorney partici- 
pated in a fraudulent confession of 
the judgment upon which the appoint- 
ment of the receiver was based, an 
award of a counsel fee to him cannot 
be sustained. Phillips v. Hudson Film 
Co., 82 Mise. 385, 148 NYS 759. 


[b] Where same counsel repre- 
sents creditor as well as the receivers 
of an insolvent, fees will not be al- 
lowed from both sides. In re Sheets 
ea Co., 52 La, Ann. 1337, 2ies 


Ya Clapp. Clapp.) 49) Haan! 195i 
NYS 919, 4 Silv. Sup. 379, 7 NYS 495 
[aff 125 N., Y.-693, 26 NE 75i. 


8. Geyser Min. Co. v. Salt Lake 
Bank, 16 Utah 1638, 51 P 151. 


9. Kitchens v. Gassaway, 
Civ. A.) 128 SW 679; Bartelt v. 
145 Wis. 31, 129 NW 782, 
1912A 1195. 

10. Clapp v. Clapp, 49 Hun 195, 
DP ENGYAS isl O i Abe SL LVicwS LL ae oiOnmn @ MENBYOS 
495 [aff 125 N. Y. 693, 26 NE 751]. 

11. Clapp v. Clapp, supra. 

12. Matter of Simpson, 36 App. 
Div. 562, 55 NYS 697 [aff 158 N. Y. 
720 mem, 53 NE 1132 mem]. 

13. Matter of Niagara Bank, 6 
Paige (N. Y.) 213; State v. Butler, 15 
Lea (Tenn.) 113. 

14. State v. Butler, supra. 

15. Conover v. West Jersey Mortg. 
Co., 96 N. J. Eq. 441, 126 A 855 (where 
the receivership business consisted 
almost exclusively of litigation). 

16. Conover v. West Jersey Mortg. 
Co., supra, 

17. Ala.—Saulsbury v. Lady Ensley 


(Tex. 
Smith, 
AnnCas 


878 [53 C.J] 


ceiver!’ in connection with matters in which he, in 
his official capacity, was properly active and inter- 
ested on behalf of the estate or all the interests rep- 
resented by him?® or in relation to acts done or 
omitted by him in good faith in exercising the au- 
thority conferred by his appointment or in endeav- 
oring to perform his duties;?° they will not be al- 


Conkretesn ©o..0 il On Ala. 585,20" 1S 
a eas v. Henry, 103 Ala. 582, 15 


Del.—Deputy v. Delmar Lumber 
Mfg. Co., 10 Del. Ch. 101, 85 A 669. 

Ky.—Fidelity, ete., Trust Co. v. 
Grommes, 186 Ky. 345, 216 SW 1078. 

Minn.—Olson vy. State Bank, 
Minn. 320, 75 NW 3878. 

N. J.—Conover v. West Jersey 
Mortg. Co., 96 N. J. Eq. 441, 126 A 855. 
Y.—Society for Relief of Des- 
Children v. McDaniel, 148 NYS 


72 


N. 
titute 
95is 


[a] Performance of ordinary du- 
ties (1) which may, and should, be 
performed by the receiver himself, 
may not be the subject of an allow- 
ance of counsel fees. Saulsbury v. 
Lady Ensley Coal, etc., Co., 110 Ala. 
585, 20 S 72; Henry v. Henry, 103 Ala. 
582, 15 S 916; Deputy v. Delmar 
Lumber Mfg. Co., 10 Del. Ch. 101, 
85 A’ 669; Conover v. West Jersey 
Mortg. Co., 96 N. J. Eq. 441, 126 A 
855; Husqvarna Vapenfabriks Aktie- 
bolag v. Hussey, 211 App. Div. 88, 206 
NYS 873; Society for Relief of Desti- 
tute Children v. McDaniel, 148 NYS 
951. (2) A receiver is not entitled to 
an allowance for disbursements to at- 
torneys for making reports to the 
court, involving nothing more than a 
simple narrative of his acts, and an 
aceccunt of his receipts and disburse- 
ments. Wilkinson v. Washington 
ErUst. Cor 8102 teed, 28, 42 CCA .140: 
Dalliba v. Winschell, 11 Ida. 364, 82 P 
107, 114 AmSR 267. 


18. U. S.—Davis v. Seneca Falls 
Mig. Co., 17.F.. (2d) 546: fmod 8 F. 
(2d) 546]; Sowles v. National Union 
Bank, 82 Fed. 139. 


s oN hans ae v. Youngquist, 189 Ill. 


Ky.—Continental Supply Co. v. 
ean River Oil Co., 218 Ky. 248, 291 


Mont.—Forrester v. Boston, etc., 
Cons. Copper, etc., Min. Co., 30 Mont. 
PSH iG De 


N. J.—In re New Jersey Refrigerat- 
Ineo: 99 Neda. Lob wlese AL Toa 
Unger v. Newlin Haines Co., 95 N. J. 
Eq. 16, 122 A 114. 


IN. Y.—Matter of, Little, 47 App. 
Div. 22, 62 NYS 27 [aff 165 N. Y. 643 
mem, 59 NE 1125 mem]. 


Porto Rico.—Armstrong vy. Cruz, 13 
Porto Rico Fed. 143. 


19. Utica Ins. Co. vy. Lynch, 2 Barb. 
Ch. (N. Y.) 573; Covington v. Hawes- 
La Anna Co., 245 Pa. 73, 91 A 514, 
AnnCas1915D 1254; We Hart. hea 
Yaeger, 6 LegGaz (Pa.) 118. And 
see cases infra this note. 


[a] Services for receiver personal- 
ly.—Counsel fees will not be allowed 
for services rendered only for the 
benefit of the receiver personally. 
Saulsbury v. Lady Ensley Coal, etce., 
Co., 110 Ala. 585, 20 S 72 (preparing 
receiver’s bond); Dalliba v. Winschell, 
11 Ida. 364, 82 P 107, 114 AmSR 267 
(prosecuting receiver’s own claim 
against the estate for his compensa- 
tion and for the allowance: of attor- 
ney’s fees); Peo. v. New York Bldg. 
Loan, etc., Co., 117 NYS 450 (services, 
after the receiver’s resignation, in 
connection with his claim for fees 
and extra allowances); Covington v. 
Hawes-La Anna Co., 245 Pa. 73, 91.A 


‘J. Eq. 265]; 
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514, AnnCas1915D 1254. 

[b] Resisting applications.—A re- 
ceiver cannot charge the fund with 
counsel fees for resisting applica- 
tions which should not have been op- 
posed. In re Union Bank, 37 N. J. 
Eq. 420 [rev on other grounds 38 _N. 
Clapp v. Clapp, 49 Hun 
195, 1 NYS 919, 4. Silv- Sup. 379, T 
NYS 495 faff 125 N. Y. 693, 26 NE 
751). See Burroughs v. Toxaway Co., 
185 Fed. 435, 107 CCA 505 [rev 182 
Fed. 129] (where the same person is 
not only receiver, but also complain- 
ant and trusteee under a deed of trust, 
he may be allowed counsel fees in his 
capacity of trustee, although not in 
his capacity of receiver, for services 
rendered in preparing to resist pro- 
ceedings to vacate the receivership). 


[c] Attempt to defeat mortgage.— 
A receiv$r owes the same duty to se- 
cured, as to unsecured, creditors, and 
will not be allowed attorney’s fees 
for efforts to defeat a mortgage. 
Ritter v. Arizona Cattle Co., 34 Ariz. 
Qi Geena wk 2 Os 


{d] On appeal.—(1) A receiver is 
not entitled to an allowance of coun- 
sel fees for services rendered on an 
appeal, where he was not interested 
in the appeal (Tabour Realty Co. v. 
Gannon, (S. D.) 207 NW 94), (2) or 
where the appeal was unsuccessful, 
and he prosecuted it without the 
court’s permission (Smith v. Adler- 
man, 205 Mise. 223, 172 NYS 682), 
(3) or otherwise than in his capacity 
of receiver (Utica Ins. Co. v. Lynch, 
Ce Barnbese lh wGN ys). OSs. 1 CEES Olt 
is held that a receiver is not entitled 
to compensation for services of an 
attorney in defending an appeal by 
defendant from the appointing order, 
since the duty of sustaining the ap- 
pointment rests on plaintiff. Sauls- 
bury v. Lady Ensley Coal, etc., Co., 
110 Ala. 585, 20 S 72. 


[e] In criminal proceedings.—AI- 
lowance cannot be made for services 
of the receiver’s attorney in criminal 
proceedings. Matter of Little, 47 
App. Div. 22, 62 NYS 27 [aff 165 N. Y. 
643 mem, 59 NE 1125 mem] (it is 
no part of the duty of a receiver to 
institute a criminal proceeding, and 
it is not apparent how the prosecu- 
tion of a criminal charge could inure 
to the benefit of the estate). 


[f] Reorganizing corporation.— 
Fees will not be allowed for t'he serv- 
ices of an attorney of a receiver in 
formulating a reorganization plan, as 
it is not the duty of a receiver to 
reorganize a corporation. Deputy v. 
Delmar Lumber Mfg. Co., 10 Del. Ch. 
101, 85 A 669. 


[g] Litigation between claimants. 
—In no ease, Save as costs are tax- 
able by statute, should a fund belong- 
ing to one litigant be depleted to pay 
the expenses of his antagonist, either 
directly or indirectly in the form of 
an allowance of counsel fees to a re- 
ceiver. Petersburg Sav., etc., Co. v. 
Dellatorre, 70 Med. 648, 7 CCA 310; 
Roller v. Paul, 106 Va. 214, 55 SE 558; 
Speiser v. Merchants’ Exch. Bank, 
110 Wis. 506, 86 NW 248 (distinguish- 
ing cases in which a receiver has been 
allowed for disbursements in contests 
between different classes of claimants 
to assets, upon the ground that in 
substantially all of them it will be 
found either that a new fund has been 
created, or an existing one saved 


[§§ 613-614 


lowed for services the necessity for which had been 
caused by the receiver.*? 

[§ 614] b. Proceedings To Obtain, and Determi- 
nation of, Allowance?2—(1) In General. The trial 
court fixes the compensation, if any, to be allowed 
for the services of an attorney for a receiver.?* 
While the court is vested with discretion in the mat- 


from depletion, or sought to be, which 
fund belonged to the class in aid of 
which the receiver acted, so that the 
allowance was in fact paid out of the 
fruits of the receiver’s acts). 


20. Missouri, etc., R. Co. v. Edson, 
224 Fed. 79, 82, 189 CCA 561; Cowdrey 
v. Railroad Co., 6 F. Cas. No. 3,293, 1 
ah ees 331 [aff 11 Wall. 459, 20 L. ed. 
1994. 


“The cases in which allowances may 
be lawfully made out of the trust fund 
for the services of counsel for a re- 
ceiver are not limited to those in 
which those services have effected a 
recovery of a fund or the protection 
or preservation of the trust estate. 
They include eases in which legal 
services are rendered to defend re- 
ceivers against actions for torts as 
well as upon contracts, against ac- 
tions in which they are defeated, as 
they often are in suits on account 
of personal injuries caused by their 
negligence in the operation of rail- 
roads, and as they sometimes are in 
actions for breach of contracts, as 
well as against actions in which they 
are successful. They include, and 
they ought to include, all cases aris- 
ing out of acts done or omitted by 
receivers honestly and in good faith 
in the exercise of the authority de- 
rived from their appointment and in 
an honest endeavor to discharge their 
duties as officers of the courts. . . .- 
A receiver, an officer of the court, is 
‘human and liable to err, and if he 
makes an honest mistake, or in good 
faith commits an error, that fact 
ought not to, and does not, deprive 
him of the right to the services of 
counsel at the expense of the trust 
estate to protect him personally, as 
well as an officer, against excessive 
liability. He is entitled to the serv- 
ices of counsel at the expense of the 
estate to defend him personally 
against the unduly injurious effect 
of all his ‘honest acts or omissions 
in the exercise of the powers of his 


office.”’ Missouri, ete., R. Co. v. Ed- 
son, supra. 

21. Saulsbury v. Lady Ensley 
Coal,- éte., Co.; 110. Ala. 585, 20 S 725 
Eas Wasa v. Rosenthal, 144 NYS 

22. Appeal from allowance of 


eet fees see Appeal and Error § 


23. U. S.—Bibber-White Co. v. 
White River Valley Electric R. Co., 
175 Fed. 470. 


Ala.—Sullivan Timber Co. v. Black, 
159 Ala. 570; 48 S 870. 


Ga.—Keating y. Fuller, 151 Ga. 66, 
105 SE 844, 


Mo.—Berry v. Rood, 225 Mo. 85, 123 
Sw 888. 


N. J.—Schachat v. Standard Auto 
Oy Co. LOGY INS SI. LEG. S05 Sato 


S. C—Thames v. Rouse, 85 S, c. 
41,067 SH 239; 


{a] Order instructing receiver to 
pay all costs and expenses of the 
receivership is not sufficient to au- 
thorize him to fix the amount of the 
fee of ‘this attorney and pay it with- 
out an allowance by the court. Citi- 
zens’ Trust Co. v. Wheeling Can Co., 
£99 Indl S11» 67 AN 449 


[b] Attorney is not entitled to 
trial by jury.—Thames v. Rouse, 85 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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x 


§§ 614-616] 


ter,** and its action is presumptively correct,?*> nev- 
ertheless its discretion must be properly exercised?® 
and not abused,?* and the matter is discretionary 
only in the sense that there are no fixed rules for 
determining the proper amount,?* and not in the 
sense that the court is at liberty to award more than 
fair and reasonable compensation.?° Bills for coun- 
sel fees should be carefully scrutinized by the court 
or chaneellor,?® and not allowed as a matter of 
course.*+ A certain esprit de corps among attor- 
neys which prevents them from interposing objec- 
tions to the allowance of fees may make it some- 
what awkward for the court to determine applica- 
tions for the allowance of fees in receivership cases.*? 


Application by, and allowance to, receiver or coun- 
sel. In most jurisdictions, an application for an 
allowance of fees for counsel for a receiver should 
be made by the receiver alone,** the allowance should 
be made to him, rather than directly to counsel,*# 
and payment may, and should, be made by the receiv- 
er to counsel.?° In some jurisdictions, however, an 
application by the attorney himself seems to be per- 
missible.2® Where legal services have been jointly 
rendered, a single award will be made.** 


Notice of a claim or application for counsel fees 
should be given to all interested parties.*® 


Conclusiveness and effect of order. Where no ap- 
peal has been taken from an order granting an al- 
lowance to counsel for a receiver, and all parties en- 
titled to appear were present or represented when 
the allowance was made, they are concluded by the 


SHES Plt TSOP Ale): 


24, U. S.—Stuart v. Boulware, 133 | 859. 
U. S.-78, 10 SCt 242; 33 L. ed. 568; 
Wiggington vy. Auburn Wagon Co., 
33 F. (2d) 496; Trustees Corp. v. Ala 
, Kansas City, etc., Re Col, 26.4 ed) ‘ 
“8763. Braman v. Farmers’ L. & T. 
Co.; 114 Fed. 18, 51 CCA 644. 

Colo.— Welch v. Renshaw, 14 Colo. 
A 526, 59 P 967. 

Iowa.—Abbott v. Downer, 54 Iowa 
687, 7 NW 147. 

Minn.—State v. Germania Bank, 
103 Minn. 129, 114 NW 651. 

Nebr.—Stone v. Omaha F. Ins. Co., 
61 Nebr..834, 86 NW 468. 

N. C.—Graham v. Carr, 133 N. C.| Valley R. Go., 
449, 45 SE 847. 90. 

Or.—Kerslake v. Brower Lumber. 
Co., 40 Or. 44, 66 PB 437. Wis. 127, 

Wash.—Holland v. Silver. Basin 35. 
Min. Co., 113 Wash. 63, 193 P 500. 

W. Va.—Crumlish v. Shenandoah 
Valley R. Co., 40 W. Va. 627, 22 SE i 
90. A 855; 

25. Stuart v. Boulware, 133 U. §.| Co» 4 Baxt. 
78, 10 SCt 242, 33 L. ed. 568; New fa] 
Orleans v. Malone, 12 F. (2d) 17; 
Graham v. Carr, 3 N. C. 449, 45 SH 
$47: Crumlish v. Shenandoah Valley 
Ra Go. 40 OW. Va. 627227 SH "90: 

26. New Orleans v. Sone: 1), Oe [b] 
(2d) 17. 

Review of exercise of discretion 
see Appeal and Prror § 2769. 

27. Stone v. Omaha F, Ins. Co., 36. 
61 Nebr. 834, 86 NW 468. Cor, 

28. Holland v. Silver Basin Min. | Y- 


Sullivan 


Cal.—Sullivan 
(59; Oe Pops 


144, 971. 


15 S 916; 
(ID Eee Dy ae 


jfield, sete, 
92. 


161 Til. 
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| Mortg. Co., 96 N. J. Eq. 441, 


34 U. S.—Stuart v. 
U.S. 78, 10 SCt 242, 33 L. ed. 568 
Timber Co. 
Black, 159 Ala. 570, 48 S 870. 


Joost v. Bennett, 123 7 
Cal. 424, 56 P 43. eee 
N. J.—Conover v. West 
Morte. Co:, 960 Ne-d.; Eig. 4415 126A 
855. 
Or.—Portland First Nat. 
Oregon Paper Co., 


W. Va.—Crumlish v. 
40 W. Va: 627, 22 SE 


Wis.—Harrigan v. 
99 NW 909. 


Henry v. Henry, 103 Ala. 582, 
Cake v. Woodbury, 3 App. 
Conover v. West Jer- 
sey Mortg. Co., 96 N. J. Ha. 441, 126 42. 
State v. Edgefield, 
(Tenn.) 92. 


Counsel must first look to re- 
ceiver.— Ryckman 

Paige (CN. Y.) -543; 
Rey Cos, 


Prior payment by the receiv- 
er is a condition precedent to an al- 45. 
lowance in some jurisdictions. 
v. Henry, 103 Ala. 582, 15 S 916. 46. 
Farwell v. Great Western Tel. 
522, 44 NE 891; 
Schroeder, 110 Til. 
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order.2® Where an order of a state court under 
which a receiver paid attorney’s fees was subsequent- 
ly nullified in bankruptey proceedings, the receiver 
may recover back the money paid.*° 


[§ 615] (2) Time. An allowance for services of 
the receiver’s attorney should not be made before 
rendition of the services.4! Where the receiver has 
not appealed from a final order disposing of all the 
funds of the receivership, and making no provision 
for contingencies, he cannot obtain further allow- 
ances for attorneys’ fees;*#? but where a final con- 
sent decree expressly reserves jurisdiction to as- 


.certain, fix, and order payment of, the costs of 


administration, it does not exclude or prevent the 
ascertainment, fixing and payment of counsel fees ;** 
and in some jurisdictions it is held that, regardless 
of whether or not the action of the court in order- 
ing distribution constitutes a final judgment,** coun- 
sel fees may, as a part of the taxable costs, be al- 
lowed at a subsequent term.*® The granting of 
an allowance after an appellate court has reversed 
the order appointing a receiver and vacated the re- 
ceivership, but before the issuance of the mandate, 
is premature.*® 


During progress of administration allowances may 
be made upon account,*? but only a part of, and 
not the full, value of the services will be allowed.*® 


[§ 616] (3) Evidence. Evidence may be admit- 
ted for the purpose of informing the court as to what 
is a just and reasonable fee under the circumstanc- 


, 


126 A| Wash. 416, 172 P 548. 


[a] Creditors interested in the 
funds of an insolvent corporation 
should have notice of the claim for 
vy,|fees made by an attorney appointed 
“| by the receiver, before the court de- 
termines the amount, and _ directs 
payment thereof. City Bank vy. Bry- 

VW. Va. 481, 86 SE 8, LRA 


Boulware, 133 


Gage, 145 Cal. 
1915F 1219. 


Jersey 39. Peo. v. Brooklyn Bank, , 64 
Mise. 538, 118 NYS 722. 


40. Hudson v. Evans, (Tex. Civ. 


Bank v.| A.) 11 SW (2a) 825 
£2 OF. 388,02 Fl ats Matton vot Little) em App yin 
22, 62 NYS 27 [aff 165 °N. Y. 643 
Shenandoah 


mem, 59 N# 1125 mem]. 


[a] Retaining fee.—Counsel_ re- 
tained by. a receiver are not, as a 
rule, paid retaining fees, but look for 
compensation to be awarded by the 
court for services rendered. Conover 
v. West Jersey Mortg. Co., 96 N. J. 
Eq. 441, 126 A 855. 

State v. Lincoln County Super. 
146 Wash. 679, 264 P 988. 

43. J. C. Turner Lumber Co. v. 
t Toomer, 275 Fed. 678 (compensation 
v.. Parkins, 5] of receiver’s counsel is one of the 
ee?) ee expenses of administration). 

wee eeu: 44. State v. Active Bldg., etc., As- 
soc., 102 Mo. A. 675, 77 SW 171. 
State v. Active Bldg., 
Assoc., supra. 
Hare & Chase, Inc., v. Dunton, 
(Tex. Civ. A.) 8 SW (2d) 315. 
Richter 47. Harrigan v. Gilchrist, 121 Wis. 
112; Matter of | 127, 99 NW 909. 


Gilchrist, 121 


ete., R.| Ct. 


ete., 
Henry 


TA ‘ Little, 47 App. Div -22; 62 NYS 27 a 
Co., 113 Wash. 63, 193 P 500. ; lafe 165 N. ¥. 643 mem’ 59 NE 1125 eee Aaeer gta et eee v. Wabash, 
ae Holland v. Silver Basin Min.| mem]; Hammond VspAtlee, 15 Tex. [al Selanke aeat me elie teat 
/O., Supra. Give AY 267,' 39° SW 5 2 : : . 
; i i stand til. ek litigat is d 
Ee Hees ee An Ee aiee Se ee 37. Conover . (West Jersey | of, at ilen ikke ihe south ean eee 
oy z ‘ Mortg. Co., 96 N. J. Eq. 441, 126 A} whether or not the property in the 


31. Schwartz v. Keystone Oil Co.,] 855, 
supra, : 38. 


15 OhNPNS 618. 


33. Conover. v. Colkett 


West Jersey'P 25; 


Merchants’ Bank v. 
82. Buschle v. Buschle Mfg. Co.,| 67 Fed. 388, 14 CCA 444; 


Arizona Cattle Co., 


receiver’s hands will suffice to pay 
Crysler, |all expenses, and will then’ decide 
Ritter v.| what final allowance should be made. 
34 Ariz. 278, 271} Central Trust Co. v. Wabash, etc., R. 
Hammond, 1011Co., 23 Fed. 675. 
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es,#9 and in some instances it is held that evidence 
should be adduced®® and heard;°! but it is not nec- 
essary in all cases that the court hear evidence as 
to the amount of compensation to be allowed a re- 
ceiver as counsel fees,®* as it is a matter very large- 
ly within the discretion of the trial court,°* and, if 
the facts are such that the court feels at hberty to 
act without the assistance of such evidence, it may 
do so;>+ and where attorneys have testified as to 
the value of the services performed, the court is not 


49. Marble v. Husbands, 185 Ky. 


605, 215 SW 435. 

50. Clapp v. Clapp, 49 Hun 195, 1 
INDYISHeo LOM Sula Sup. pcces) «INXS 
495 [aff 125 N. Y. 693, 26 NE 751]. 


{a] On reference.—(1) The court 
may order a reference to take tes- 
timony (Thames v. Rouse, 85 S. C. 
Abe Gao 39). 6 (2) 2and= -wihere 72 
reference has been ordered, evidence 
should be adduced (Clapp v. Clapp, 
20 Elum Oden NY) O19 att 925 Ni: 
WE OOS PAD ANON (500 DE 


51. Burrows v. Merrifield, 148 Ill. 
A. 594 [aff 243 Ill. 362, 90 NE 750]. 


So J ee hurmner . Gumiber! Cor va 
Toomer, 275 Fed. 678, 680 [cit Cyc]; 
Welch v. Renshaw, 14 Colo. A. 526, 
59 P 967; Hickey v. Parrot Silver, 
ete. Con 32) Mont, 143,79) PB 6985108 
AmSR 510. 


53. Welch v. Renshaw, 14 Colo. A. 
526, 59 P 967; Bartholomew vy. Un- 
on Trust Co., 36 Ind. A. 328, 75 NE 
31. 


54. Welch v. 14 Colo. 


DNS VAC GIS) ENS 


{a] Where court has personal 
knowledge of the services rendered 
by an attorney for a receiver, it 
may use such knowledge without 
hearing evidence as to the amount 
which it should allow for attorney’s 
fees. Olson v. State Bank, 72 Minn. 
320, 75 NW 3878; Hickey v. Parrot 
Silver melee, Con so, Noni. (143, 7790 
698, 108 AmSR 510. 


55. Marble v. Husbands, 185 Ky. 
605, 215 SW 485. To same effect 
Ekron First State Bank v. Ekron 
First State Bank, 159 Ky. 484, 167 SW 
678 (opinions expresséd in affidavits 
filed in support of motion for allow- 
ance). 


[a] Opinions of several attorneys 
are of little aid where they are di- 
verse and are unsupported by per- 
Suasive reasoning or proof of cus- 
tom. “It is not apparent how ordi- 
narily an attorney can be any better 
informed on the subject than the 
court itself.” Walton N. Moore Dry 


Renshaw, 


Goods Co. v. Lieurance, 38 F. (2d) 
MSG 2. 

56. Marble v. Husbands, 185 Ky. 
605, 215 SW 435; Ekron First State 


Bank v. Ekron First State Bank, 159 
Key me e SA rie LOT SW (678: Franklin 
Lumber Co. v. Anderson, 105 N. J. 
Wg. 543, 148 A 792: > Waterall v. 
Strayer, 10 Porto Rico Fed. 410. 


[a] Particular amounts held rea- 
sonable or not excessive—Cake v. 
Mohun,-164 U. S. 311, 17 SCt 100, 41 
L. ed. 447; Walton N. Moore Dry 
Goods Co. v. Lieurance, 38 F. (2d) 
LSC Uniona Drust, ietc., . Bank 7: 
Hamilton, 283 Fed. 56; Oil Fields 
Corp. v. Meek, 179 Ark. 56, 16 SW 
(2a) 181; Barton v. Butler County 
OUNConpl toy ian 9831522592 100-4 Niet= 
tles Grocery Co. v. Frederick, 167 
La. 359, 119 S_256; In re Mitchell- 
Borne Constr. Co., 145 La. 379, 82 § 


377; Lamb-McGregor Co. v. Canton 
Grain Co., 158 Minn. 256, 197 NW 
487; Bennett v. Freehold Motor Co., 


(CN. J. Ch.) 115 A 745; In re New Jer- 
sey Refrigerating Co., 101 N. J. Eq. 
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109, 137. A 826 [aff 102 N. J. Ea. 327, 
140 A 921]; Lembeck v. Jarvis 
Terminal Cold Storage Co., 68 N. J. 
Eq. 352, 59 A 565; Carroll v. Cash 
Mills, 128 S. C. 506, 117 SE 184; Rob- 
erts Teli. ete., Co..v.Marmers, ete:, 
Nat. Bank, (Tex. Civ. A.) 155 SW 629 
[rev on other grounds (Commn. A.) 
206A IS Wae93si eS." vee Church sot 
Jesus Christ, ete., 6 Utah 9, 21 P 503- 
524; Campbell v. Nichols, 145 Wash. 
614, 261 P 408; Oudin, etec., Fire Clay 
Min.. etc., Co. v. Cole, 35 Wash. 647, 
ie OGG: 

[b] Particular amounts held un- 
reasonable or excessive.—Trustees 
Corprayn Mansas Citys etch Ry COnnzo 
F. (2d) 876; New Orleans v. Malone, 
12). (20) 17: Drey v. Watson, Uk 
Fed. 792, 71 CCA 158; Boston Safe- 
Deposit, ete., Co. v. Chamberlain, 66 
MeGeS lv La CCAS 03 2s hiESt BS Cate 
Bank Stockholders vy. First State 
Bank’s Receiver, 159 Ky. 484, 167 SW 
678; Glaser v. Achtel-Stetter’s Res- 
taurant, (N. J.) 149 A 44; Bisler v. 
Interstate Title Examiners, (N. J.) 
148 A 651; Franklin Lumber Co. v. 
Harold Anderson, Inc., 105 N. J. Ea. 
542, 148 A 792; Holland v. Silver 
Basin Min. Co., 113 Wash. 63, 193 P 
500. 


{c] Particular amounts held ade- 
quate or sufficient.—Montgomery v. 
Petersburg Sav., etc., Co., 70 Fed. 
746, 17 CCA 360; Marble v. Hus- 
bands, 185 Ky. 605, 215 SW 435; Utica 
Partition Corp. v. Jackson Constr. 
Co., 201 App. Div. 306, 194 NYS 303 
[app dism 263 N. Y. 638, 142 NE 316]. 


57. New Orleans v. Malone, 12 F. 
(2d) 17; Ekron First State Bank v. 
Ekron First State Bank, 159 Ky. 484, 
167 SW 678. 


[a] Counsel may be entitled to be 
well paid in view of the circum- 
stances of the particular case. Trus- 
tees Corp. v. Kansas City, ete., R. Co., 
267 EH (20d)) 86. 


58. New Orleans vy. Malone, 12 F. 
(2a) 17; Levassor v. Metropolitan F. 
Ins i Coywuss Ky, 123%. 22/0) Siw) 


Marble v. Husbands, 185 Ky. 605, 215 
SW 4385; Ekron First State Bank v. 
Ekron First State Bank, 159 Ky. 484, 
167 SW 678; Olson v. State Bank, 72 
Minn. 320, 75 NW 378; S. & C. Table 
Mfg. Co. v. Royal Home Furnishers, 
(N. J. Ch.) 149 A-538; Silvers v. Mer- 
chants’, ete., Sav. Fund, etc., Assoc., 
(Nie hy Vb6 AC 1294 In sre | New 
Jersey Refrigerating Co., 101 N. J. 
Eq. 109, 187.A 826 [aff 102 N. J. Ea. 
327, 140 A 921]; Bock v. Columbia 
Brewing Co., 99 N. J. Bq. 617, 133° A 
516. See Harrigan v. Gilchrist, 121 
Wis. 127, 99 NW 909 (while con- 
sideration must be given to the char- 
acter of the work and the manner 
in which it was done, the controlling 


feature is the work reasonably re- 
quired). 
[a] Clerical work.—A fee allowed 


for legal services is gross, rather 
than net, and is fixed with some re- 
gard for the amount of clerical work 
done by or for counsel; a separate 
allowance will not be made for clerk 
hire. Conover v. West Jersey Mortg. 
Cos, 968 Nevoiee Giese og Am g5e 


[b] Extraordinary services.—The 


[§§ 616-617 


bound by their opinions.®5 

[§ 617] (4) Considerations 
The amount of the fee or compensation allowed for 
the services of counsel for a receiver must be rea- 
sonable,°® in view of all the pertinent facts and eir- 
cumstanees,®? such as the character, extent,°*' and 
results®® of the services, the quantum and value of 
the estate,®° the personal interest, if any, of counsel 
in the administration of the estate,°! and the rate 
ordinarily paid for somewhat similar services in of- 


Affecting Amount. 


matter of the allowance of compensa-: 
tion to attorneys for receivers for ex- 
traordinary services above the amount 
fixed for their general services is 
within the discretion of the court. 
State v. Germania Bank, 103 Minn. 
129, 114 NW 651. 


[c] Where there are two attorneys 
and two receivers, and one attorney 
performed less work than the other, 
and his services consisted in consul- 
tation with one receiver who was 
awarded less compensation than the 
other, it is proper that the compensa- 
tion of the attorneys be fixed in the 
same proportion as that of the re- 
eeivers. Whittal v. Murray Furniture 
Cor Mt ORS (2a) 201. 


[d] Where attorney rendered serv- 
ices for both temporary and perma- 
nent receivers, and the time devoted 
to one was nearly equal to that de- 
voted to the other, he should receive 
similar amounts for the respective 
services. Ely v. Van Kannel Revolvy- 
ing Door Co., 184 Fed. 459. 


[e] Where counsel necessarily did 
more work than receiver, as where 
the administration of the estate con- 
sisted almost exclusively of legal 
business, his compensation may prop- 
erly exceed that awarded the receiv- 
er. Conover v. West Jersey Mortg. 
Co., 96 N. J. Eq. 441, 126 A 85d. 


59. Levassor v. Metropolitan F. 
Ins. Co., 188 Ky. 23, 220 SW 752; -Mar- 
ble v. Husbands, 185 Ky. 605, 215 SW 
435; Ekron First State Bank v. Ekron’ 
First State Bank, 159 Ky. 484, 167 SW 
678; Harrigan v. Gilchrist, 121 Wis. 
127, 99 NW 909. 


[a] Results rather than itemized 
account.—(1) The better way to de- 
termine the proper amount to be al- 
lowed a receiver for legal assistance 
is to view the whole situation from 
the standpoint of the results accom- 
plished in the end, without much or 
any regard to any itemized account. 
Harrigan v. Gilchrist, 121 Wis. 127, 
99 NW 909. (2) Such account need 
not be required. Greeley v. Provident 
Sav. Bank, 103 Mo. 212, 15 SW 429; 
Com. v. Traders’, etc., Bank, 268 Pa. 
526, 118 A 186; Harrigan v. Gilchrist, 


supra. 

[b] Where unusual profit was due 
more to another cause, such as an 
unusually favorable season, than to 


individual effort, it has little bearing 


on the compensation to be awarded 
the attorney for the receiver. Finlay 
v. Louisiana Irr., ete:, Co., 141 Da. 


1069, 76 S 202. 


60. Levassor v. Metropolitan F. 
Insi 7 Co, 138s Key, 23, 02 200SiW: fib2ecase 
& C. Table Mfg. Co. v. Royal Home 
Furnishers, CON: J.) Ch.) 11497 -AS 533) 
Bock v. Columbia Brewing Co., 99 N. 
Tee Lign 617, res wAS ollGe 


[a] If fund is small care must be 
taken not too greatly to deplete it 
by allowances for attorney’s fees, al- 
though the services rendered were 
valuable and involved much labor and 
time. Standard Cotton Seed Oil Co. 
Ka Eee stor Refining Co., 108 La. 74, 


61. Villere v. New Orleans Pure 
Milk Co.,; 122 La. 717, 48 S 162. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 


§§ 617-619] 
ficial lines.®? 


though the agreement is void.®® 


° 


ship,‘? but not for services which, although ren- 
dered by him, were outside the scope of his author- 
ity or duty,*® or were performed in another capac- 
ity’* or after the termination of the receivership.*® 
The right to compensation does not depend upon the 
Nor does such right de- 


result of the litigation.7°® 


Harrigan v. Gilchrist, 121 Wis. 
127) “99 NW 909. 


[a] Where services were rendered 
in different places, the usual rate pre- 
vailing in the place where each sery- 
ice was rendered is to be taken into 
consideration. Bibber-White Co. v. 
White River Valley Electric R. Co., 
175 Fed. 470. 


* eo: Richter v. Schroeder, 110 Ill. 
12. 

64. Peo. v. Brooklyn Bank, 140 
App. Div. 750, 126 NYS 155 [app dism 


202 N. Y. 561 mem, 95 NE 1136 mem]. 


65. Hammond v. Atlee, 15 Tex. Civ. 
A. 267, 39 SW 600. 


Clapp v. Clapp, 49 Hun 195, 1 
NYS 919, 4 Silv. Sup. 379, 7 NYS 495 
[aff 125 N. Y. 693, 26 NE 751]. 
* 67. Compensation of receiver: 

or: 

Bank or trust company see Banks 

and Banking §§ 506, 1006. 
ees pie company see Insurance 


In: 

Bankruptey proceedings see Bank- 
ruptcy § 789. 

Of partnership property see Part- 
nership § 939. 

Supplementary proceedings see Ex- 
ecutions § 1067. 


68. Face v. Hall, 183 Mich. 22, 148 
NW 777. 
[a] Services in obtaining custody 


of books and papers.—The receiver 
may be allowed compensation for his 
services in resisting the efforts of the 
officers of defendant corporation to 
prevent him from obtaining the cus- 
tody of the books and papers of the 
corporation, in order to enable him to 
perform his duties as receiver. Com. 
8 Textile Mut. F. Ins. Co., 18 Pa. Dist. 


69. Burroughs v. Toxaway Co., 185 
Fed. 485, 107 CCA 505 [rev 182 Fed. 
129). 

70. State v. State Bank, etc., Co., 


36 Nev. 526, 137 P 400. 


[a] Where receiver devoted some 
time to collections, he is entitled to 
some remuneration therefor, even 
though he paid another person a com- 
mission for making the collections. 
Campbell v. Arndt, 8 Sask. L. 320. 


Right to reasonable compensation 
see infra § 628. 

71. State v. One Five-Passenger 
Ford, License No. 14837, 215 Ala. 435, 
tts: 10 sin revs. DarConnell Iron 
Works’ Con 138 la 102." 70S, 617; 
Linson v. Barnes, 136 Okl. 237, 277 P 
233; Arthur v. Master in Equity, 5 S. 
Caigs 47. 

[a] Where receiver is also court 
officer in another capacity, as where 
he is also register, master in chan- 
cery, or clerk of court, he is entitled 


An allowance will not be made for 
more than is asked®* or has been agreed upon,®* even 
Also, an allowance 
should not be made upon the theory that receivers 
may pay with great liberality because they are not 
using their own property or money.®® 


[§ 618] 5. Compensation®’—a. Right to, and Pro- 
priety. of, Allowance—(1) In General. 
a receiver is entitled to, and may be allowed, com- 
pensation for authorized®® services which have been 
properly®® performed by him,*° in the capacity of 
receiver,‘+ prior to the termination of the receiver- 
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Ordinarily 


ested in, Cause. 


to, and may be allowed, compensation 
for services performed by him in the 
capacity of receiver. State v. One 
Five-~Passenger Ford, 215 Ala. 435, 111 
S 10; Linson v. Barnes, 136 Okl. 237, 
277 P 238; Arthur v. Master in Equity, 
SS. Cr, Mgans 1 


{b] Surviving receiver is entitled 
to fees for his services rendered after 
the death of his colleague and of a 
trustee of the same estate, as he does 
not thereby become functus officio. 
pueuste v. Bunnell, 70 Md. 18, 16 

Us 


72. Forrester v. Boston, etc., Cop- 
per, ete., Min. Co., 32 Mont. 240, 79 P 
1061. See Montpelier Cup, etc., Works 


v. Dilsaver, 179 Ill. A. 490 (where a 
receiver was appointed to take charge 
of property until it should be re- 
deemed, and subsequently the indebt- 
edness involved in the suit was dis- 
charged and a demand made upon the 
receiver for possession, he is entitled 
to compensation for services per- 
formed by him prior to the date of the 
demand for possession). 


fa] Time of making objections.— 
Where an order of court is made that 
a railroad receiver shall be paid a 
monthly salary for his services until 
he shall be discharged, and he 'con- 
tinues to act as receiver, making 
quarterly reports showing the pay- 
ment to himself of such compensa- 
tion each month, and such reports are 
confirmed without objection, and no 
steps are taken by those interested to 
have him discharged, objections after- 
ward filed to his reports and compen- 
sation, on the ground that he ought 
to have been discharged years before, 
should be overruled, and the compen- 
sation allowed as long as he continues 
to act. Dillingham v. Moran, 81 Fed. 
759, 26 CCA 596, 101 Fed. 933, 42 CCA 
whale 


73. Del.—Deputy v. Delmar Lum- 
ber Mfg. Co., 10 Del. Ch. 101, 85 A 669. 


Mich.—Face v. Hall, 183 Mich. 22, 
148 NW 777. 


N. Y.—Utica Partition Corp. Vv. 
Jackson Constr. Co., 194 NYS 303 [app 
dism 263 N. Y. 638, 142 NE 316]. 


Okl.—Linson v. Barnes, 136 Okl. 
237, oe 12) Dae 


W. a.—Hyre v. Johnson, 107 W. 
Va. 524. 149 SE 385, 64 ALR 1536. 


74. Linson v. Barnes, 136 Okl. 237, 
277 P 233 (capacity of clerk of court). 


75. Hickey v. Parrot Silver, etc., 
Co., 32 Mont. 143, 79 P 698, 108 AmSR 
510; Matter of Grand Cent. Bank, 27 
Mise. 116, 57 NYS 418 [aff 42 App. 
Div. 157, 58 NYS 1022]. 

76. Hopfensack v. Hopfensack, 61 
HowPr (N. Y.) 498; Brown v. Brown, 
ee Tenn. 530, 296 SW 356, 360 [cit 

ye]. 
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pend upon the correctness of the order of appoint- 
ment, where the appointment was made by a court 
having general jurisdiction to make it;** but where, 
on account of prior and exclusive jurisdiction having 
been acquired by a court of bankruptey, 
court has no authority to administer any portion 
of the assets of the bankrupt,*® it is without power 
to award compensation to its receiver for perform- 
ing part of that labor.’® 
quire on his appointment any vested right to prospec- 
tive or unearned commissions. *° 


[§ 619] (2) Where Receiver Party to, or Inter- 


a state 


A receiver does not ac- 


Where a receiver is a party to, or 


is interested in, the cause, he is not entitled to com- 
pensation,®! especially where he was appointed upon 
a condition or stipulation that he serve without com- 
pensation ;** but where the appointment was made 
without an agreement or determination that the serv- 


77. Ind.—McBride v. Coleman, 189 
Ind. 7, 125 NE 449. 


Mo.—St. Louis, ete., R. Co. v. Wear, 
135 Mo. 230, 36 SW 658, 33 LRA 641. 


Tenn.—Brown v. Brown, 155 Tenn. 
530, 296 SW 856, 360 [cit Cyc]. 


W. Va.—Nutter v. Brown, 58 W. Va. 
237, 52 SE 88, 1 LRANS 1083. 


Wis.—Northwestern Iron Co. vy. 
Land, etc., Impr. Co., 92 Wis. 487, 66 
NW 515. 

[a] Receiver whose appointment 
was revoked or reversed on appeal is 
entitled to compensation for services 
rendered before the receivership was 
thus terminated. Sullivan Timber Co. 
v.. Black, 9159) -Alal 5703) 48" Sis70; 
Hickey v. Parrot Silver, etc., Co., 32 
Mont. 143, 79 P 698, 108 AmSR 510; 
Peo. v. Oriental Bank, 129 App. Div. 
865, 114 NYS 440; New Birmingham 
Iron; ete; Co. vv. Blevins, (Tex. Civ. 
A.) 40 SW 829. 


78. See Bankruptcy § 28. 


79. Missouri v. Angle, 236 Fed. 644, 
149 CCA 640 [aff sub nom. In re Sage, 
224 Fed. 525]. 


Cross references: 

Allowance of compensation of receiv- 
er of state court by court of bank- 
ruptey see Bankruptcy § 488. 

Proper court to fix compensation of 
receiver generally see infra § 624. 


80. Peo. v. Staten I4land Bank, 146 
App. Div. 378, 131 NYS 53, 147 App. 
Div. 929, 131 NYS 1133 [mod 70 Misc. 
637, 127 NYS 906]. 


Cross references: 

Effect of statutory change of rate of 
compensation pending receivership 
see infra § 632. 

Nonassignability of anticipated or un- 
liquidated fees of receiver see As- 
signments § 42. 


81. Bartelt v. Smith, 145 Wis. 31, 
129 NW 782, AnnCas1912A 1195;. and 
cases infra this note. 


[a] Rule applied where receiver is: 
(1) Surviving partner. Slater v. Slat- 
er, 78 App. Div. 449, 80 NYS 363 [mod 
on other grounds 175 N. Y. 143, 67 NE 
224]; Lennig v. Lennig, 15 Phila. 
(Pa.) 283; Berry v. Jones, 11 Heisk. 
(Tenn.), 206; 27 AmR 742% Todd! v. 
Rich, 2 Tenn. Ch. 107; Blakeney v. 
Dufaur, 15 Beav. 40, 51 Reprint 451; 
Wilson v. Greenwood, 1 Swanst. 471; 
36 Reprint 469, 1 Wil. Ch. 223, 37 Re- 
print 97. (2) Trustee. In re Bignell, 
[1892] 1 Ch. 59; Pilkington v. Baker, 
24 Wkly. Rep. 234. 


82. Warren v. Stagner, 7 WklyNC 
(Pa.) 127; Todd v. Rich, 2 Tenn. Ch. 
107; Brien v. Harriman, 1 Tenn. Ch. 


467; Bartelt v. Smith, 145 Wis. 31, 129 
NW 782, AnnCasi1912A 1195; Boyle v. 
Bettws Llantivit Colliery Co., 2 Ch. 
D. 726; Rawson v. Rawson, 11 L. T. 
Rep. N. S. 595. 


382° [53 C.J.] 
ice should be without compensation, the question as 
to whether an allowance shall be made for his com- 
pensation is left to the discretion of the court** and 
is to be controlled by the circumstances of each par- 
ticular case.54 


[§ 620] (8) Forfeiture by Negligence, Miscon- 
duct, or Unsuccessful Administration—(a) In Gen- 
eral. Neglect, recklessness, or misconduct in the 
management of the trust estate in his hands may be 
sufficient to deprive a receiver of all right to compen- 
sation.’®> So where a receiver shows want of capac- 
ity in the management of property intrusted to him, 
and a lack of appreciation of his obligations as re- 
ceiver, his claim for compensation may be rejected 
or reduced.8* On the other hand, the compensation 
of a receiver should not be affected by his acts in 
another capacity before the receivership where such 
acts did not affect his administration;** and where 
a receivership extends over a term of years, a single 
act of misfeasance, by which the receiver, does not 
profit, will not deprive him of all compensation.** 
Also, where there is nothing in the administration 
of the trust to convict the receiver of want of in- 
teerity or good faith, mere want of foresight,°® or 
error of judgment,°®® in developing or managing the 
property or business, is no reason for denying him 
compensation, especially where the trust has been 


Appointment to serve without com- 
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administered with reasonable success;®! and where 
there is no evidence of maladministration on the part 
of the receiver, the bald fact that his administra- 
tion was not successful would not justify the court 
in depriving him of compensation.°? A receiver 
for a telephone company is not to be denied compen- 
sation because he has expended for the upkeep of 
the plant moneys derived from joint messages over 
the ines of that company and another company 
where the other company is merely a creditor, and 
not a cestui que trust, as to the proportionate part 
of the receipts to which it is entitled.®® 


Continuance of business at loss. The mere fact 
that the receiver continues the business at a loss fur- 
nishes no reason for denying him compensation,°* 
especially where no objection is made,®° or where 
the business is continued at the request of creditors 
of defendant, and the controversy as to compensa- 
tion is between stich creditors and the receiver,?® but 
it is otherwise where-the controversy is between the 
receiver and creditors of the receivership and the 
bills incurred by him in continuing the business ex- 
ceed the funds in his hands for distribution.®? 

[§ 621] (b) Neglect as to Accounts or Reports. 
A receiver who neglects his duty to account or re- 
port®*® runs the risk of having his claim to the usual 
commissions or salary objected or excepted to and 


der the order of the court when a 


pensation generally see infra § 618. 


83. I1]—Meissier v. Meissler, 101 
TA. 25.6. 


N. Y.—Slater v. Slater, 78 App. Div. 
449, 80 NYS 363 [mod on _ other 
grounds 175 N. Y. 143, 67 NE 224]. 


Tex.—James v. Roberts Tel., etc., 
Co., (Commn. <A.) 206 SW 933, 935 
[rev (Civ. A.) 155 SW 629, and cit 
Cyc]. 

W.. Va.—Cecil v. Clark, 69 W. Va. 
641, 72 SE 737. 

Eng.—In re Bignell, [1892] 1 Ch. 
59. \ 


84. Meissler v. Meissler, 101 Ill. 
A256. 


[a] Compensation allowed.— 
James vy. Roberts Tel., ete., Co., (Tex. 
Commn. A.) 206 SW 933 [rev (Civ. A.) 
155 SW 629]; Geyser Min. Co. v. Salt 
Laxe Bank, 16 Utah 163, 51 P 151. 


[b] Compensation not allowed.— 


Hibberd v. Headwaters Min. Co., 32 
Philippine 565. 
85. U. S.—Nowell v. International 


Trust Co., 169 Fed. 497, 94 CCA 589 
[certiorari dén 217 U. S. 603 mem, 30 
SCt 694 mem, 54 L. ed. 899 mem]. 


Ida.—Dalliba v. Winschell, 11 Ida. 
364, 82 P 107, 114 AmSR 267. 
Ky.—Higgins v. Shields, 151 Ky. 


227, 151 SW 391; 
KyL 967. 


La.—Surplus Lumber Co. v. Huet 
Boat Works, 13 La. A. 486, 127 S 398. 


Minn.—State v. Germania Bank, 103 
Minn. 129, 114 NW 651. 


N. Y.—Clapp‘v. Clapp, 49 Hun 195, 
1 NYS 919, 4 Silv. Sup. 379,.7 NYS 
495 [aff 125 N. Y. 693, 26 NE 751]. 


Pa.—In re Correll, 283 Pa. 277, 129 
A 104; Covington v. Hawes-La Anna 
Co., 245 Pa. 73, 91 A 514, AnnCas1915D 
1254; Pangburn v. American Vault, 
CLC7 OOOO ha. 98) Oa eA OR! 
Schwartz v. Keystone Oil Co., 153 Pa. 
he 25 A 1018; Reeves’ App., 3 Walk. 


Sanford v. Carr, 8 


Wis.—-Speiser v. Merchants’ Pxch. 
Bank, 110 Wis. 506, 86 NW 243. 


Eng.—In re St. George, L. R. 19 Ir. 
566. 


[a] Rule applied.—(1) The secret 
loaning of money, suppression. of 
facts with reference to his handling 
of the money, and grossly improper 
expenditures convict a receiver of 
such breaches of his highest and most 
important duties, as to justify the 
entire disallowance of compensation. 
Speiser v. Merchants’ Exch. Bank, 
110 Wis. 506, 86 NW 243. (2) Where 
a receiver made unwarranted ex- 
penditures, and insisted on certain 
unwarranted allowances, making nec- 
essary a reference to examine his 


report, compensation will be de- 
nied. Kronenthal v. Rosenthal, 144 
NYS 830. (38) Where the receiver has 


dissipated the assets, such conduct is 
a sufficient warrant for a disallowance 
of his fees. Carl v. Meyer, 51 App. 
Diva 5.) G4 IN Vioe 07 VT. C4) Rheracnron 
a receiver in fraudulently converting 
or appropriating the moneys in his 
possession operates to forfeit all right 
or claim to any commissions, etc., and 
this irrespective of the question 
whether he is or is not convicted of 
any crime in respect thereto. Fields 
Vi Ueecoonus ©. 292, 20 Set node Ob 
807. (5) A receiver, who 
wrongfully used trust funds in his 
own business without consent and 
sought to conceal the fact and prevent 


the court and its auditor from ascer-- 


taining the truth, is not entitled’to 
commissions, although the funds were 
not used for investment: or specula- 
tive purposes. In re Correll, 283 Pa. 
277, 129 A 104. (6) Where the receiv- 
er of an estate deposited funds with 
a creditor bank without any arrange- 
ment for interest or other compensa- 
tion to the estate for the use of the 
funds, he is not entitled to an allow- 
ance of commissions. Champlain 
First Nat. Bank v. Wood, 30 Misc. 
278, 68 NYS 324. (7) Also a receiver 
forfeited his commissions where, al- 
though required by the order appoint- 
ing him to hold the funds subject to 
the order of the court, he, without any 
order for so doing, deposited the funds 
in a bank of which he was cashier 
and which subsequently failed, and 
where he failed to pay out funds un- 


dividend was declared. Armstrong v. 
Walton, 147 Ga. 781, 95 SE 714 [an- 
swers to cert questions conformed to 
22 Ga. A. 288, 95 SE 1000]. 


86. In re Sheets Lumber Co., 52 La. 
Ann. 1337, 27 S 809. 


87. Deputy v. Delmar Lumber Mfg. 
Co., 10 Del. Ch. 101, 85 A 669. See 
Ravlin v. Chicago, etc., R. Co., 297 


Ill. 130, 129 NE 730 (a receiver for a 
corporation should not be deprived of 
ordinary compensation where he has 
been diligent and, although he violat- 
ed his trust by making a profit for 
himself on the sale of certain secu- 
rities of the company, much of the 
work to accomplish this end was done 
before he became receiver and he has 
been sufficiently punished by depriv- 
ing him of all profits, a considerable 
portion of which was earned before 
he became receiver). 


88. Traction Materials Co. v. Pitts- 
Ee tale ete RR. (Cox. 26a) Pa. eras pal Ok 


89. Cowdrey v. Railroad Co., 6 F. 
Cas. No. 3,293; 12 Woods 331 [aff 11 
Wall. 459, 20 L. ed. 199]. 


90. Brett v. Brett, 4 NYSt 704; 
Jackson Coal, ete., Co. v. Phillips 
Line, 114 Va. 40, 75 SE 681. 


91. Cowdry v. Railroad Co., 6 © 
Casi /ANo.03,208, LivWVOoOdseoo ls Pate m 
Wall. 459, 20 L.-ed. 199]. 


92. Woodward v. National Box Co., 
168 a. 701, 123, 8) 2916. 


93. East Tennessee Telephone Co. 
v. Watson, 147 Ky. 462, 144 SW 875. 


94 In re Red River Line, 115 La. 
867, 40 S 250. 


95. Filkins v. Adams, 60 Ill. A. 410. 


96. Wire Wheel Corp. v. Fayette 
Bank, etec., Co., 30 F. (2'd)'318 [certio- 
rari den 279 U. S. 8738, 877, 49 SCt 514, 
483, 73 L. ed. 1008, 1010]; Atkinson 
v. Aldrich-Clisbee Co., 248 Fed. 134 
(dictum). 


97. Atkinson v. 
Co., 248 Fed. 134. 


soa Duty to account see supra § 


Aldrich-Clisbee 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 621-624] 


disallowed;°® but his claim to compensation need 
not be disallowed upon this ground where he has 
acted in good faith and his management has been 
successful and beneficial,! or where, notwithstand- 
ing his failure to make written periodical reports to 
the court, he accounted fully and satisfactorily for 
all moneys and the controversy is between the re- 
ceiver and creditors who were fully advised of the 
receiver’s doings and were not in any wise preju- 
diced by his failure to file written reports;? and it 
is held that if the parties do not object to the al- 
lowance of compensation because the receiver has 
not accounted regularly, the court will not interfere. 


[§ 622] (4) Exclusion by Waiver, Agreement, or 
Order of Appointment. No allowance will be made 
for the compensation of a receiver where he has 
relinquished or waived the right thereto by agree- 
ment or otherwise;* and this is true, even though 
the duties of the office proved to be more onerous 
than was expected.® Likewise, an agreement of a 
receiver, on being appointed, to look entirely to the 
income of the property for compensation, is a com- 
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_Exeept for extraordinary services,‘ 
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plete defense in an action by the receiver for com- 
pensation against one of the parties to the suit.® 
compensation 
should not be allowed a receiver where the order 
appointing him provided that he should serve with- 
out compensation.$® 

[§ 623] (5) Extra Compensation. As a general 
rule the allowance made to a receiver for his serv- 
ices must be held sufticient to compensate him for 
all the labor which he performs in connection with 
the receivership,® and he is not entitled to anything 
in addition thereto.t° No extra compensation will 
be allowed him merely because he discharged the 
duties of his office with particular fidelity and ef- 
ficiency.’ However, the court may, in its discre- 
tion, allow its receiver additional sums for’ un-— 
foreseen or extraordinary services.'? 


[§ 624] b. Proceedings To Obtain, and Determi- 
nation of, Allowance—(1) In General. In the ab- 
sence of a statute fixing it, the compensation of 
a receiver 1s to be fixed by the court!® which ap- 
pointed him,** and its action is presumptively cor- 


99. Ga.—Armstrong v. Walton, 147 
Ga. 781, 95 SE 714. 


BT erdoe v. Youngquist, 189 Ill. 


La.—Surplus Lumber Co. v. Huet 
Boat Works, 13 La. A. 486, 127 S 398. 


Mich.—Hovrath v. Vasvary, 246 
Mich. 231, 224 NW 365. 


Tenn.—Stretch vy. Gowdey, 3 Tenn. 
Chia oob: 


Wis.—Speiser v. Merchants’ Exch. 
Bank, 110 Wis. 506, 86 NW 243. 


Eng.—-Bristowe v. Needham, 9 Jur. 
N. S. 1168; Potts v. Leighton, 15 Ves. 
Jr. 273, 33 Reprint 758; White v. Lin- 
ecoln, 8 Ves. Jr. 363, 32 Reprint 395. 


1. Trustees Corporation v. Kansas 
City, etc., R. Co., 26 F. (2d) 876; How- 
ard wv. Gose, 112 Va. 552, 72 SH 140; 
Flood v. Aldborough, 8 Ir. Eq. 103. 


2. Wire Wheel Corp. v. Fayette 
Bank, ete., Co., 30 F. (2d) 318 [certio- 
rari ‘den sub nom. Firestone Tire, etc., 
Co. v. Fayette Bank, etc., Co., 279 U. 
S. 878, 49 SCt 514, 73 L. ed. 1008]. 


8. Stretch v. Gowdey, 3 Tenn. Ch. 
565; Ward v. Swift, 8 Hare 139, 32 
EngCh 139, 68 Reprint 306. 


4. Polk v. Johnson, 160 Ind. 292, 
66 NE 752, 98 AmSR 274 [aff 35 Ind. 
A. 478, 65 NE 536]; Steel v. Holladay, 
LOT Ore 51g Zoe Ca. But ‘see Union 
Trust, etc.,, Bank v. Hamilton, 283 
Fed. 56 (a loose conversation, not 
covered by any order of court, as to 
service by two of three receivers 
without compensation will not be held 
binding under changed conditions, 
such as the resignation, and failure 
to appoint a successor, of the third 
receiver who was to receive compen- 
sation). 

[a] Legal agreement.—An agree- 
ment that a receiver shall serve with- 
out compensation is unusual but not 
illegal. West India Oil Co. v. Cayey 
Sugar Co., 13 Porto Rico Fed. 171. 


{b] Iliegal agreement.—Where a 
receiver was appointed to take charge 
of land until the vendee’s debt for 
the purchase money should have been 
paid to the vendor and after pay- 
ment of -such debt the receiver re- 
tained possession under an agreement 
with the vendee that the receiver 
should hold possession until the ven- 
dee should have satisfied his debts 
to the receiver, arising from dealings 
between them not concerning the land, 
in which case it was agreed that no 
receivership fees should be charged, 
it was held that, the arrangement 
having been unauthorized, the court 


would not examine the accounts be- 
tween the parties, and hence the re- 
ceiver would be denied compensation. 
robe v. Atkinson, 75 Ark. 300, 87 SW 

5. Polk v. Johnson, 160 Ind. 292, 66 
NE 752, 98 AmSR 274 [aff 35 Ind. A. 
478, 65 NE poe Steel v. Holladay, 19 
Ore oll, 25.e 4 


6. irae v. Pacific Bank, 
Cal. 646, 69 P 436. 


7. Harris v. Sleep, [1897] 2 Ch. 80. 


8. King v. Sternberg, 177 Ark. 970, 
9 SW (2d) 73. See Williams v. Callan 
Court Co., 161, Gas 610, 131 SE. .501 
(where the order of appointment ex- 
pressly provided that no expenses in- 
curred in the receivership should come 
ahead of a certain claim, and any com- 
pensation to the receiver would come 
ahead of the claim, the court cannot 
allow compensation). 


Appointment of party or interested 
person without compensation see su- 
pra § 78. 

9. National Exch. Bank v. Wood- 
side, 107 Mo. A. 47, 80 SW 715; Thomp- 
son v. Willamette, etc., Mfg. Cou. 15 
Or. 604, 16 P 647. 


10. German Nat. Bank v. Young, 
114 Ark. 370, 169 SW 1178; Graham v. 
Hundley Dry Goods Co., (Mo.) 177 
SW 600; National Exch. Bank v. 
Woodside, 107 Mo. A. 47, 80 SW 715; 
Thompson vy. Willamette, etc., Mfg. 
Co., 15 Or. 604, 16 P 647. 


11. Farmers’ L. & T. Co. v. Central 
R. Co., 8 Fed. 60, 2 McCrary 318. 


12. Henry v. Henry, 103 Ala. 582, 
15 S 916; State v. Germania Bank, 103 
Minn, 129, 114 NW 651; Thompson v. 
Willamette, ete., Mfg. Co., 15. Or. 604, 
16 P 647. 


[a] Rule applied.—The court may 
allow the receiver extra compensa- 
tion (1) where his duties proved to 
be more arduous than he or the court 
expected (Farmers’ L. & T. Co. v. Cen- 
tral R. Co., 8 Fed. 60, 2 McCrary 318), 
(2) or where extra duties were re- 
quired of him (Farmers’ L. & T. Co. 
Wee Cenikale he Come SUuDIa, » htiCkKey ove 
Parrott Silver, ete., Co., 32 Mont. 143, 
79 P 698, 108 AmSR 510), (3) such as 
the giving of a bond (Hickey v. Par- 
rotwisilverwmetc.,, CO. Supra) 14) por 
the institution of legal proceedings 
(In re Angell, 131 Mich. 345, 91 NW 
611). (5) Where, after ‘distribution 
by a receiver of the amount admitted 
to be in his hands, hiS accounts are 
surcharged on appeal, he may be al- 
lowed additional compensation for 
services in the distribution of the 
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fund arising from the surcharge. 
Schwartz v. Keystone Oil Co., 164 Pa. 
415, 30 A 297. 


13. Berry v. Rood, 225 Mo. 85, 123 
SW 888; Shachat v. Standard Auto 
Supply Co., 106 N. J. Eq. 105, 150 A 
183; Atty.-Gen. v. North American 
L. Ins. Co., 89 N. Y. 94 [mod 26 Hun 
294]; Gardiner v. Tyler, 2 Abb. Dec. 
247, 3 Keyes 505, 3 Transcr. A. 166, 
4 AbbPrNS 463; Kilpatrick v. Horton, 
LO Wiyo., 501 189M ee LOS. 


14. U. S.-—Stuart v. Boulware, 133 
U. S. 78, 10° SCt 242,°33 L.- ed. 568; 
Hoover vy. Mortgage Co. for America, 
290 Fed. 891; Eames v. H. B. Claflin 
Co., 231 Fed. 693) 145 (CCA 5192 (Wal- 
kinson v. Washington Trust Co., 102 
Fed. 28, 42 CCA 140. Compare Doe v. 
Northwestern Coal, ete., Co., 78 Fed. 
62 (when’an issue of receiver’s cer- 
tificates has been authorized by the 
court in which a suit ancillary to the 
principal suit, in which the receiver 
was appointed, is pending, the court 
of primary jurisdiction will remit to 
such court the matter of ordering the 
final payment of the certificates, and 
determining what sums are due on 
them, together with the Oe 
of the receiver). 


Ala.—Magee v. Cowperthwaite, 10 
Ala. 966. 


Ark.—State v. Gibson, 21 Ark. 140. 


Ga.—Hall v. Stulb, 126 Ga. 521, 55 
SE 172. 


Ill.— Culver v. H. R. Allen Sr. Medi- 
cal, etc., Assoc., 206 Ill. 40, 69 NE 53 
Laff 108 Ill. A. 394]; Heffron v. Rice, 
149 Ill. 216, 36 NE 562, 41 AmSR 271. 


Ind.—McBride v. Coleman, (A.) 119 
NE 152. 


Ky.—Spears v. Thomas, 70 SW 1060, 
24 KyL 1154. 

Mo.—Berry v. Rood, 209 Mo. 662, 
108 SW 22; National Exch. Bank v. 
Woodside, 107 Mo. A. 47, 80 SW 715. 


N. M.—Independent Steel, etc., Co. 
v. New Mexico Cent. R. Co., 25 N. M. 
160, 178 P 842, 843 [cit Cyc]. 


N. Y.—Gardiner v. Tyler, 2 Abb. 
Dec. 247, 3 Keyes 505, 3 Transcr. A. 
161, 4 AbbPrNS 463; Baldwin v. Haz- 


ler, 34 N. Y. Super. 274. 

N. D.—Patterson v. Ward, 6 N. D. 
609, 72 NW 1013. 

Pa.—Com. v. Traders’, etc., Bank, 


268 Pa.-526, 113 A 186. 
Wash.—Tompson v. Huron Lumber 
Co., 5. Wash. 527, 32 P 536. 
Wis.—Union Nat. Bank y. Mills, 103 
Wis. 39, 79 NW 20. 
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rect;15 the amount is not to be fixed by the receiver 
himself,*® or by an agreement between the receiver 
and a purchaser of assets,!7 without the authority of, 
In other words, the 
amount to be allowed for a receiver’s compensation 
is a judicial question'® to be judicially determined ;*° 
it is not to be determined by the result of bidding,?® 
even by persons every way competent to discharge 


or approval by, the court. 


the duties of the office.?? 
Discretion of court. 


[a] Compensation on appeal.— 
Where a receiver was appointed by 
the trial court, any compensation to 
be allowed him as costs on appeal 
-must be allowed by the trial court, 
and not by the supreme court. Mc- 
Kenzie v. Coslett, 28 Nev. 220, 80 P 
1070. 


15. Stuart v. Boulware, 133 U. S. 
78, 10 SCt 240, 33 L. ed. 568; Fidelity 
Trust Co. v. Halsey, 93 N. J. Eq. 161, 
tet 3 916. 


16. See cases infra this note. 


[a] Order construed.—An order 
instructing a receiver to pay all costs 
and expenses of the receivership is 
not sufficient to authorize him to fix 
the amount of his own fee without an 
allowance by the court. Citizens’ 
Trust Co. v. Wheeling Can Co., 199 
Ind. 311, 157 NE 441. 


[b] Action does not lie to compel 
a receiver to answer as to the value of 
his services in order that any amount 
or demand by way of compensation 
may be subjected to the payment of 
a judgment against the _ receiver. 
Hamburger v. Durasmont, 4 OhS&CP 
232, 3 OHNP 222, | 


Unauthorized payment by receiver 
to himself see infra § 635. 


17. Hall’ v. Stulb, 126 Ga. 521, 55 
SE 172. See Haddock v. Plymouth 
CoAliCorg2s 1 meat lol, Sd. A 23) Cthe 


amount of compensation allowed need 
not be limited to that named in an 
alleged agreement where an offer of 
the receiver to serve for such amount 
was not accepted, or, if there ever 
was such an agreement, it was 
waived). 

[a] Agreement void as contrary 
to public policy.—Hall v. Stulb, 126 
Ga. 521, 55 SE 122. 


18. Pitts v. Walker, 212 Ala. 645, 
103 S 850. 
19. Kilpatrick v. Horton, 15 Wyo. 


501, 89 P 1035. 


20. Cowdrey v. Railroad Co., 6 F. 
Cas: No. 35293, 1 Woods 381 [aff 11 
Wall. 459, 20 L. ed. 199]; Lichtenstein 
Ver Dial, 68) Miss.(54, 81S 27/2? 


21. See cases supra note 20. 


22. U. S—Stuart v. Boulware, 133 
Wa sses 10 SCt 2425 3351. ed. 5698: 
Wiggington v. Auburn Wagon Co., 33 
F. (2d) 496; Trustees Corp. v. Kansas 
City merc ath. COS 9 26) B C2d) 1876" 
Eames v. H. B. Claflin Co., 231 Fed. 
693, 145 CCA 579. 


Ala.—Pitts v. Walker, 212 Ala. 645, 
103 S 850. 


Del.—Deputy v. Delmar Lumber 
Mfz. Co., 10 Del. Ch. 101, 85 A 669. 


D. C.—Cake v. Woodbury, 3 App. 60. 


Iowa.—Herrick v. Davidson, 164 
Iowa 462, 145 NW 907. 


Kan.—Northrup Nat. Bank vy. Var- 


In the absence of statute or 
fixed: rule of practice the amount of a receiver’s com- 
pensation is within the sound discretion of the 
court;22 but the matter is discretionary only in the 
sense that there are no fixed rules to determine the 
proper allowance,” and not in the sense that the 
courts are at liberty to give anything more than a 
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[§§ 624-625 


fair and reasonable ecompensation.** 

[§ 625] (2) Application, Notice, Hearing, and 
A receiver has a right to make an ap- 
plication to the court for the ascertainment and 
allowance of his compensation.?° 
claim of the receiver is presented informally**® by 
motion or petition;?” but where an affidavit is re- 
quired by statute, it must be filed.?* 


Generally the 


While process 


is not necessary,2® an order allowing compensation 


cording to some 


ner, 82 Kan. 691, 109 P 394. 


Ky.—Fidelity Oil Corp. v. South- 
ern Oil, etc., Co., 247 SW 950. 


Minn.—Proctor, etc., Distributing 
Co. v. Valet Dry Cleaners, etc., 171 
Minn. 113, 218 NW 550; State v. Ger- 
mania Bank, 103 Minn. 129, 114 NW 
651. 


Miss.—Lichtenstein v. Dial, 68 Miss. 
54,8 S 272. 


Mo.—National Exch. Bank v. Wood- 
side, 107 Mo. A. 47, 80 SW 715. 


N. J.—Fidelity Trust Co. v. Halsey, 
Do Nen das. LOU al oe AN 39 6a 


N. M.—Independent Steel, ete., Co. 
v. New Mexico Cent. R. Co., 25 N. M. 
160, 178 P 842, 843 [cit Cyc]. 

Philippine-—Compania Gen. De Ta 
bacos v. Gauzon, 20 Philippine 261. 


S. C.—Turner v. Washington Realty 
Cos 1259S, (C09, 118°SH 30.) Manne. 
Poole, 48 S. C. 154, 26 SE 229. 


Tenn.—Stretch v. Gowdey, 3 Tenn. 
Chi 565; 


Tex.—Bryan v. Early, (Civ. A.) 266 
SW 792; Fayne v. Little Motor Kar 
Co., (Civ. A.) 266 SW 597. 


Wash.—Holland v. Silver Basin 
MinwiCow Lisi wWash? 63shO smb 500r 
Chandler v. Cushing-Young Shingle 
Co., 18 Wash. 89, 42 P 548. 


W. Va.—Hyre v. Johnson, 107 W. 
Va. 524, 149 SE 385, 64 ALR 1536; 
Campbell v. Charleston St. R. Co., 73 
W. Va. 498, 80 SE 809; Weigand v. 
Alliance Supply Co., 44 W. Va. 1338, 28 
SE 803; Crumlish vy. Shenandoah Val- 
ley R. Co., 40 W. Va. 627, 22 SE 90. 


Wis.—Union Nat. Bank v. Mills, 103 
Wis. 39, 79 NW 20. 


[a] Discretion held not abused.— 
Hames v. H. B. Claflin Co., 231 Fed. 
693, 145 CCA 579; Clifford v. Mont- 
gomery, 202 Afa. 609, 81 S 551; Inde- 
pendent Steel, etc., Co. v. New Mexico 
Cent. Rs Co;, 25 N. M. 60,178 <P 842) 
Carroll v. Cash Mills, 123 S. C. 506, 117 
SE 184. 

Review of exercise of discretion 
see Appeal and Error § 2769. 


23. U.S.—Central Trust Co. v. Wa- 
bash, etc., R. Co., 32 Fed. 187. 


Mass.—Jones v. Keen, 115 Mass. 
170; Grant v. Bryant, 101 Mass. 567. 


Mont.—Hickey v. Parrot Silver, etc., 
Co., 32 Mont. 143, 79 P 698, 108 AmSR 
510; Forrester v. Boston, ete., Silver 
Min. Co., 30 Mont. 181, 76 P 2: 


Oh.—Hamburger v. Durasmont, 4 
Oh. Dec. (Reprint) 232, 3 OhNP 222. 

Wash.—Holland v. Silver Basin 
Min. ‘Co:, 113) Wash.+63,.193) P 500: 

Wis.—Union Nat. Bank vy. Mills, 
103 Wis. 39, 79 NW 20. 


Absence of fixed rules generally see 
infra § 628. 


to a receiver should be made only after notice®® and - 
a hearing,*®! at. which the parties interested have an 
opportunity of contesting the claim.*? 
should not act without evidence;** it should require 
proof of the facts,** and if it is in doubt as to what 
will be a reasonable allowance, it should also, ac- 


The court 


authorities, take the testimony of 


24. Eames v. H. B. Claflin Co., 231 
Fed. 693, 145 CCA 579; and cases su- 
pra note 23. 


Reasonable compensation generally 
see infra § 628. 

25. Pitts v. Walker, 212 Ala. 645, 
103 S 850. 


Application by receiver or trustee 
after adjudication of bankruptcy see 
infra § 626. 


26. Jacobs v. Jacobs, 100 W. Va. 
612, 181 SE 455 (dictum). 


27. Jacobs v. Jacobs, supra. 


28. Continental Supply Co. v. San- 
dy River Oil Co.’s Receiver, 218 Ky. 
248, 291 SW 49. See Stockholders’ 
First Nat. Bank v. First State Bank’s 
Receiver, 163 Ky. 790, 174 SW 473 
(an allowance made to a receiver be- 
fore he files an affidavit of the num- 
ber of days he has acted, is errone- 
ous, but not void). 


29. Jacobs v. Jacobs, 100 W. Va. 
612, 131 SE 455 (dictum). 


30. U: S.—Medford First Nat. Bank 
Vv... Stewart. PruitvCoset7 Be e2dyy 6 28> 
Ruggles v. Patton, 143 Fed. 312, 74 
CCA 450; Merchants’ Bank vy. Crysler, 
67 Fed. 388, 14 CCA 444. 


Ariz.—Ritter v. Arizona Cattle Co., 
34 Ariz. 278, 271 P 25. 

Mont.—Heater v. Boston Montana 
Corp;-75 Mont. 532, 244 P 502: 


Nev.— State v. State Bank, etc., Co., 
37 Nev. 835, 139 P 505, 142 P 627 [fell 
State v. Langan, 37 Nev. 91, 139 P 
514, 142 P 631]. 


N. Y.—Atty.-Gen. v. North Ameri- 
can La, Inss'Co.y 89 Nive Y2 094) lmodez6 
Hun 294]. 


Wash.—Colkett v. Hammond, 
Wash. 416, 172 P 548. 


[a} ‘Any other practice is certain 
to lead to great abuse.” Ruggles v. 
Patton, 143 Fed. 312, 315,.74 CCA 450. 


[b] Order should not be made be- 
fore time fixed in notice.—Joralmon 
v. McPhee, 31 Colo. 40, 76 P 922. 


31. Medford First Nat. Bank v. 
Stewart Fruit Co., 17 F. (2d) 621; 
Ruggles v. Patton, 143 Fed. 312, 74 
CCA 450; Ritter v. Arizona Cattle 
Co. 34 Arizé 278, 271 P 25. 


» 

32. Ruggles v. Patton, 143 Fed. 
312, 74 CCA 450; Joralmon v. Mc- 
Phee, 31 Colo: 40; 76 P 922; Atty.- 
Gen. v. North American L. Ins. Co., 
89 N. Y. 94 [mod 26 Hun 294]; Trusts, 
etc., Co., Ltd: v. Grand Valley R. Coy 
34 Ont. L. 87, 8 OntWN 416. 


33. Burrows v. Merrifield, 148 Ill. 
A. 594 [aff 243 Ill. 362, 90 NE 750]; 
Heffron v. Rice, 40 Ill. A. 244; In re 
Magner, 173 Iowa 299, 155 NW 317; 
Horvath v. Vasvary, 246 Mich. 231, 
234, 224 NW 3:65 [cit Cyc]. 


34. Stretch v. Gowdey, 3 Tenn. 
he 565: 
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men of experience in such matters,?> but according 
to other authorities, compensation is not to be as- 
certained by the opinions of witnesses.?® In con- 
nection with the evidence on the subject, the court 
‘may take into consideration its personal knowledge 
of the nature, character, and value of the services.** 
Where the nature, extent, and value of the services 
rendered by the receiver are established by ample 
evidence, his claim for compensation cannot be re- 
jected for lack of a detailed account setting forth 
each separate item.°° 


Reference. The court may,*® or may not,*° refer 


‘the matter to a register or master in chancery to 


take testimony. 


Time, order, and burden of proof. The view gen- 
erally taken is that the burden of proof rests upon 
the receiver in matters affecting his compensation ;*? 
but. in some jurisdictions it is not error to require 
an exceptor to introduce his evidence first;** and 
the burden of proving an agreement for service by 
the receiver without compensation is upon the party 
who seeks to establish it.4 Where the receiver sub- 
mitted nothing in support of his claim other than his 
petition, reports, and accounts, the court or chan- 
cellor, after fixing the amount of the allowance, may 
properly refuse to permit him to introduce oral tes- 
timony.*# 

[§ 626] (8) Time for, and Order of, Allowance?*® 
—(a) In General. The compensation of a receiver 
cannot be fixed in advance or before the performance 
of the services for which he is to be compensated,*® 
nor will full compensation.be made before the close 
of the receivership,*’ that being the proper time for 
a final allowance;*® but, unless the right of the re- 
ceiver to any compensation is contested upon the 
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grounds of his negligence or incompetency,*® it is 
proper for the court, from time to time, to make 
partial or intermediate allowances,®® in amounts 
less than the worth of the services previously ren- 
dered,®! and reserve the question of a further and 
final allowance until the conclusion of the case.°* 


After adjudication of bankruptcy. Where de- 
fendant has been adjudged a bankrupt after the 
appointment of a receiver by a state court, it is the 
duty of the receiver, before turning over the assets 
to the trustee, to apply to the state court to fix his 
compensation,®* and where he does not do so, the 
trustee in bankruptcy may apply to the state court 
for the same purpose;** but after the receiver has 
parted with all the assets by turning them over to 
the trustee in bankruptey, the state court will not 
ordinarily fix the compensation of the receiver®® or 
indicate officially its views as to the proper amount.°°® 

Findings of fact, or a certificate of evidence, are 
sometimes considered necessary in order to support 
a final order fixing the compensation of a receiver.°* 

Definiteness of order. Whatever compensation 
may be given, the order making the allowance should 
be definite,®* and not doubtful as to the basis on,®*® 


or services for,®°® which it is made. 


[§ 627] (b) Conclusiveness and Reconsideration 
of Order.°+ At least before actual payment is 
made,°®? orders‘allowing compensation to a receiver 
which are interlocutory or are made in the course of 
administration ‘are not conelusive,°* and are subject 
to change or modification,®* especially where the or- 
der is ex parte®® or the question of compensation is 
reserved and kept open until the final decree.*® Also, 
where partial or intermediate allowances are inade- 
quate, the final allowance, made at the close of the 


[a] Where there are obstacles in 


35. Union Nat. Bank v. Mills, 103/396; Riordan v. Horton, 16 Wyo. 363, 
Wise 39, 79 NW 20. 94 P 448. 
36. Stretch v. Gowdey, 3 Tenn. Ch. {a] It is not customary for courts 
565. in appointing receivers to fix their 
37. Culver v. H. R. Allen, Sr., Medi-| Compensation in advance. Compania 
cal, etc., Assoc., 206 Ill. 40, 69 NE| Gen. De Tabacos vy. Gauzon, 20 Phil- 
53; In re Magner, 173 Iowa 299, 155] ippine 261. 
NW 317. 47. Maxwell v. Wilmington Dental 
38. Com. yv. Traders’, etc., Bank, | Mfg. Co., 82 Fed. 214. 
268 Pa. 526, 113 A 186. 48. Maxwell v. Wilmington Dental 
39. Pitts v. Walker, 212 Ala. 650,| Mfa. Co., 82 Fed. 214. 
103 S 850. [a] Allowance at subsequent term. 


40. Goodman v. Wilder, 
362, 84 NE 1025. 


41. In re Magner, 173 Iowa 299, 
155 NW 317; Peo. v. Staten Island 
Bank, 146 App. Div. 378, 131 NYS 53, 
147 App. Div. 929, 131 NYS 1133 [mod 
70: Mise: 637, 127 NYS 906]; Com. v. 
Monongahela Valley Bank, 239 Pa. 
254, 86 A 719. 

[a] Heavy burden.—The existence 
of bills contracted by a receiver in ex- 
cess of the property or funds in his 
hands throws upon him a heavy bur- 
den to establish a right to compen- 
sation. Atkinson y. Aldrich-Clisbee 
Co., 248 Fed. 134. 

42. Greeley v. Provident Sav. Bank, 
103 Mo. 212, 15 SW 429. 

43. West India Oil Co. v. Cayey 
Sugar Co., 13 Porto Rico Fed. 171. 

44. Goodman v. Wilder, 234 Ill. 362, 
84 NE 1025; Wilder v. Co-operative 
Distilling, ete., Co., 136 Ill. A. 359. 

45. Cross references: 

Final allowance as taxable income of 
current year see Internal Revenue § 

65 


234 Iii. 


Necessity of prior notice and hearing 
see supra § 625. 


46. Meissler v. Meissler, 94 Ill. A. 
[53 C. J.—25] 


—After judgment has been entered, 
the court may on motion for that 
purpose, even at a subsequent term, 
make an allowance to the receiver for 
his services as such. Morse v. Han- 
nibal, etc., R. Co., 72 Mo. 585. 


49. Reynaud vy. Uncle Sam Plant- 
ing, ete. Con 152 Ta.50,;792-8 73k. 


50. Battery Park Bank v. Western 
Carolina Bank, 126 N. C. 531, 36 SE 
39; Compania Gen. De Tabacos v. 


Gauzon, 20 Philippine 261; Special 
Bank Comrs. v. Franklin Sav. Inst., 
ie Re Poi Riordan Vv. Elorton, 16 


Wyo. 363, 94 P 448. 


[a] Onerous and protracted duties. 
—‘‘The duties are sometimes very on- 
erous and may be protracted for years. 
They may interrupt, either wholly or 
in part, other avocations from which 
an income is derived. It would be 
unreasonable to expect the receiver to 
wait until the end of his service be- 
fore receiving any compensation.” 
Special Bank Com’rs y. Franklin Sav. 
PNSte el el bag, Doo. 


51. Maxwell v. Wilmington Dental 
Mfg. Co., 82 Fed. 214. 


52. Merchants’ Bank y. Crysler, 67 
Fed. 388, 14 CCA 444. 


way of final accounting, it is not er- 
ror for the court to make an order 
allowing the receiver commissions, 
subject to inquiry on his final ac- 
counting, without requiring an ac- 
count preliminary to the granting of 
such order. Peo. v. Anglo-American 
Sav., etc., Assoc., 107 App. Div. 270, 
94 NYS 1113. 


53. Cudahy Packing Co. v. New 
Jersey Dairy Products Co., 90 N. J. 
Eq. 541, 107 A 147. 

54. Cudahy Packing Co. v. New 
Jersey Dairy Products Co., supra. 

55. Cudahy Packing Co. v. New 
Jersey Dairy Products Co., supra. 

56. Cudahy Packing Co. v. New 


Jersey Dairy Products Co., supra. 


57. Steele v. Ruprecht, 147 Ill. A. 
646. 


58. Tome v. King, 64 Md. 166, 21 A 
279. 

59. Tome v. King, supra. 

60. Tome v. King, supra. 


61. Appeal and review thereon see 
Appeal and Error §§ 414, 522, 2769. 


62. Hume v, Myers, 242 Fed. 827, 
pe ICCA 415. 


63. Robinson vy. Ruprecht, 147 Ill. 
646. 


A. 

64 St. Louis Union Trust Co. v. 
Texas Southern R. Co., 59 Tex. Civ, 
A, 157, 126 SW 296. 


65. Rost v. International Electric 
o., (Ind.) 146 NE 821; In re Angell, 
131 Mich. 345, 91 NW 611; Pacific 
Coast Coal Co. v. Esary, 92 Wash. 
203, 158 P 10038. 


66. Presidio 


Min. Co. v. Overton, 
286 Fed. 848. 
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receivership, should be so adjusted that the receiver 
will have just and fair compensation for his services 
However, in making an allowance to 
a receiver for a corporation, services performed in 
connection with the dissolution of a subsidiary com- 
pany cannot be considered again where the affairs 
of the subsidiary have been wound up and allow- 
ances in full have been made in that estate;°* and 
the terms of a final order as to compensation, made 
on the termination of the receivership, should not, 
without any claim of error or mistake therein, be 


as a whole.®” 


changed nune pro tune.®°? _ 
After judgment. 


services, “3 
67. Maxwell v. Wilmington Den- 


tal Mfg. Co., 82 Fed. 214. 


68. In re New Jersey Refrigerat- 
Mee O--105: ON. J arbq. 6; L42 A076. 


69. Jackson v. Smietanka, 272 Fed. 
970 *faff 267 Fed. 932]. . 

70. Thomsen vy. Hercules Steel 
Casting Co., (Wis.) 229 NW 68. 

71. Thomsen v. Hercules Steel 
Casting Co., supra. 

72. Hibbs v. Perkins, 206 Ky. 198, 


266 SW 1075. 
73. Hibbs v. Perkins, supra. 


74. Interest on compensation see 
Interest § 88. 


75. See infra § 632. ; 

76. Hamburger v. Durasmont, 4 
OhS&CP+232,.3 OhNP .222. 

77. Independent Steel, etc., Co. v. 


New Mexico Cent. R. Co., 25 N. M. 
160, 178 P 842; Hamburger v. Darus- 
mont, 4 OhS&CP 232, 3 OhNP 222. 


78. Clifford v. Montgomery, 202 
Ala. 609, 81 S 551; Franklin Lum- 
ber Co. v. Harold Anderson, Inc., 105 
N. J. Hq. 542, 148 A 792; Unger v. 
Newlin Haines Co., 95 N, J. Ch. 16, 
122 A 114; Hamburger v. Darus- 
mont, 4 OhS&CP 232, 3 OhNP 222; 
Waterall v. Strayer, 10 Porto Rico 
Fed. 410. 


[a] Particular amounts held rea- 
sonable or not unreasonable.—Wal- 
ton N. Moore Dry Goods Co. v. 
Lieurance, 38 F. (2d) 186; Henry v. 
Henry, 103 Ala. 582, 15 S 916; Ger- 
man Nat. Bank v. Young, 114 Ark. 
370, 169 SW 1178; Culver v. Allen 
Medical, etc., Assoc., 206 Ill. 40, 69 
NE 53; Heffron v. Rice, 149 Ill. 216, 
36 NE 562, 41 AmSR 271; Stearns 
Paint Mfg. Co. v. Comstock, 121 Iowa 
430, 96 NW 869; Fidelity Nat. Bank 
v. Youtsey, 81 SW 263, 26 KyL 340; 
Spears v. Thomas, 70 SW 1060, 24 
KyL 1154; Nettles Grocery Co. v. 
Frederick, 167 La. 359, 119 S 256: 
Lichtenstein v. Dial, 68 Miss. 54,8 S 
272; Greeley v. Provident Sav. Bank, 
103 Mo. 212, 15 SW 429; Bennett v. 
Freehold Motor Co., (N. J. Ch.) 115 
A 745; Lembeck v. Jarvis Terminal 
Cold Storage Co., 68 N. J. Eq. 352, 59 
A 565; Woolsey v. Cummings Car 
Works, 33 N. J. Eq. 432; Independ- 
ent Steel, etc., Co. v. New Mexico 
Cent. R. Co., 25 N. M. 160, 178 P 842: 
Baldwin v. Eazler, 34 N. Y. Super. 
274; Madden v. Rosseter, 117 Misc. 
244, 192 NYS 113; . Portland First 
Nat. Bank vy. Oregon Paper Co., 42 


Upon compliance with a judg- 
ment which determined the rights of all secured and 
unsecured creditors of defendant, 
entitled to an order fixing his compensation for any 
services rendered by him:after the entry of the judg- 
ment;*° but in so far as it determined the amount 
of compensation for services rendered prior to the 
entry thereof, and was not questioned on appeal, the 
judgment is res judicata as to compensation for such 
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pensation.*? 
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[§§ 627-629 


At subsequent term. While an order making an 
allowance may not be corrected upon a retaxation of 
costs at a subsequent term,*? an allowance made at 
a prior term may be considered in determining the 
amount of succeeding allowances.*? 


[§ 628] (4) Measure and Considerations Affect- 
ing Amount of Compensation’‘—(a) In General. 
Aside from statutes fixing a prescribed commission 
as compensation,’® no fixed, inflexible, and inelastie 
rule for determining the amount of compensation 
to be allowed a receiver has been,’® or, from the 
nature of the case, can be,’ established. The gov- 
erning principle is that the compensation allowed a 
receiver should be measured by the reasonable value 
of his services;78 the court may’® and must®® al- 
low him reasonable compensation; and he is entitled 
to that, and no more,®? unless the ease is within 
a statute establishing a fixed rate which, under the 
circumstances, may be more than reasonable com- 
All of the material facts and circum- 
stances of the particular case are to be considered.** 


[§ 629] (b) Particular Considerations—aa. In 


OrpesoSie TL) Pe l4ags (Ord 3) Mar binky. 
Martin, 14 Or. 165, 12 P 234; Schwartz 
v. Keystone Oil Co., 153 Pa. 288, 25 A 
1018; Special Bank Comrs. v. Cranston 
Sava bans.) 112) SR 24975 in, ets 
Church of Jesus Christ, ete., 6 Utah 
9, 21 P 503; Campbell v. Nichols, 145 
Wash. 614, 261 P 408; Pacific Coast 
Coal Co.. v. Esary, 92 Wash. 203, 158 
P 1008; Chandler v. Cushing-Young 
Shingle Co., 13 Wash. 89, 42 P 548; 
Tompson v. Huron Lumber Co., 5 
Wash. S202 P 15365) Union Nat. 
Bank vy. Mills, 103 Wis. 39, 79 NW 20. 


[b] Particular amount held un- 
reasonable.—Face v. Hall, 183 Mich. 
22, 148 NW 277. - 


[c] Particular amounts held ex- 
cessive.—Trustees Corp. v. Kansas 
City, etc., R. Co., 26 F. (2d) 876; New 
Orleans v. ‘Malone, 12 F. ee: 
Penner v. Drilling Dev. Co., 
766 [aff 269 U. S. 118, 46 SCt 29, 
L. ed. 187]; Lane v. Rolfe, (Ark.) 
234 SW 180; Frock vy. Columbian 
Constr. Co., 142 Md. 418, 121 A 366; 
Glaser v. Achtel-Stetter’s Restaurant, 
(N. J.) 149 A 44; Hisler v. Interstate 
Title Examiners, (N. J.) 148 A 651; 
Franklin Lumber Co. v. Harold An- 
derson, Inc., 105 N. J. Eq. 542, 148 A 
792; In re New Jersey Refrigetrat- 
ing; 'Coi, MOS VN Ts as 1b. 142 As EGS 
Peo. v. Knickerbocker Trust Co., 127 
App: Div. 215,°217,, 112 NYS 2° fapp 
dism 193 N. Y. 649, 86 NE 1129]; 
Brown v. Brown, 155 Tenn. 530, 296 
SW 356; Holland v. Silver Basin Min. 
Co,, 113" Wash. \63; 193 PB 500. 


{[d] Particular amounts held not 
excessive.—Whittall v. Murray Fur- 


niture Co., 41 F. (2d) 277; Oil Fields 
Corp. v. Meek, 179 Ark. 56, 16 SW 
(2d) 181; Lamb-McGregor Co. v. 


Canton Grain Co., 158 Minn. 256, 197 
NW 487; Berry v. Rood, 225 Mo. 85, 
123 SW 888; Laird v. Pan-American 
Lumber Co., (Mo. A.) 287 SW 1047; 
Heater v. Boston Montana Corp., 
75 Mont. 532, 244 P 501; In re New 
Jersey Refrigerating Co., 101 N. J. 
Eq. 109, 187 A 826 [aff 102 N. J. Eq. 


327, 140 A 921]; Peo. v. Brooklyn 
Bank, 64 Misc. 5388, 118 NYS 722; 
Bryan v. Parly, (Tex. Civ. A.) 266 
SW 792. 
79. Lamb-McGregor Co. v. Canton 
hee Co., 158 Minn. 256, 197 NW 
80. In re Farmers’ Union Ware- 


house Co., 1385 La. 970, 66 S 315. 


81. U. S—EHames vy. H. B. Claflin 
Co., 231 Fed. 693, 145 CCA 579, 


ere id Wiad v. Henrici, 127 Til. 


Mont.—Hickey v. Parrot Silver, 
etc., Co., 32 Mont. 143, 79 P 698, 108 
AmSR 510. 


N. J.—Seidler v. Branford Res- 


taurant, 97 N. J. Eq. 153, 127 A 36 
faff-97 N. J.-Eqg. 531, 128 A 166]. 

N. Y.—Matter of Little, 47 App. 
Diva 22.062, UN YS) 2s Late <1 65) eNe Ya 
643 mem, 59 NE 1125 mem]. 

Tenn.—Berry v. Jones, 11 Heisk. 
206, 27 AmR 742. 

Va.—ZJackson Coal, ete, Co. v. 
Phillips Line, 114 Va. 40, 75 SE 681. 


Va.—Hyre v. Johnson, 107 W. 


W. 
Va. 524, 149 SE 385, 64 ALR 1536. 


[a] Particular amounts to which 
receivers held entitled.—Bailey v. 
Glormine, 88 N. J. Eq. 254, 102 A 
634; West India Oil Co. v. Cayey 
Sugar Co., 13 Porto Rico Fed. 171. 


[b] Particular amounts held ade- 
quate or sufficient.—Cornell vy. Nich- 
ols, ete., Mach. Co., 201 Fed. 320,. 
119 GCA .558; Cook vy. Cave, (Ark) 
260 SW 49; Goodman v. Wilder, 234 
Tll, 362, 84 NE 1025; Hibbs v. Per- 
kins, 206 Ky. 198, 266 SW 1075; Wil- 
son v. Murphy, 110 SW 893, 33 KyL 
716; Butte Miner Co. v. M. J. Con- 
nell C€o., 54, Mont. 78; 166, P 296; 
Landsman vy. Globe Art Mfg. Co., 101 
Neds Has, 4645 141 Avs3iliss Peo tvs 
Brooklyn Bank, 140 App. Div. 750, 
126 NYS 155 [app dism 202 N. Y. 561, 
95 NE 1136]; Crawford v. Seattle, 


‘ete., R. Co., 102 Wash. 386, 173. P 32: 


In re Spokane-Columbia River 
etc., Co., 70 Wash. 142, 126 P 418. 


82. Steele v. Ruprecht, 147 Ill. 
A. 646; Riordan v. Horton, 16 Wyo. 
363, 94 P 448. 

83. See infra § 632. 


84. U. S.—Stuart v. Boulware, 133 
UP ISHsyer OL SOt 242. 1835 Ee edbusr 
Walton N. Moore Dry Goods Co. v. 
Lieurance, 38 F, (2d) 186. 


Ala.—Pitts v. Walker, 212 Ala. 645, 
103 S 850. 


Del.—Deputy v. Delmar Lumber 
Mfg. Co., 10 Del. Ch. 101, 85 A 669. 


Eva 


Til.—Heffron v. Rice, 149 Ill. 216, 
36 NE 562, 41 AmSR 271. 

Ky.—Spears v. Thomas, 80 SW 
1060, 24 KyL 1154. 

Miss.—Lichtenstein vy. Dial, 68 
Miss. 54, 8 S 272. 

Mont.—Hickey v. Parrot Silver, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 629] 
General. 


pensation of a receiver.®® 


responsibilties.®® 


There are numerous considerations to be 
taken into account in fixing the amount of the com- 
The considerations that 
should be controlling with the court in fixing com- 
pensation are the nature,®® extent,§7 and value’® 
of the property or estate administered, the compli- 
cations or difficulties encountered,®® the time spent,°?° _ 
the ‘knowledge, experience,®! labor and skill®? re- 
quired of, or devoted by, the receiver, the diligence 
and thoroughness displayed,®* the responsibilities 
assumed,** and the appreciation evidenced as to such 
On the other hand, the amount of 
a receiver’s compensation does not depend upon the 
demands made upon his time by private business,?® 
nor upon the estimates that persons who are them- 
selves in receipt of an ample income may put upon 
his services from the standpoint they occupy;°*? and 
according to some authorities, it does not depend upon 
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appointed ;°8 


ly compensated 


the special qualifications or standing of the person 


etc., Co., 32 Mont. 143, 79 P 698, 108 
AmSR 510. 


N. M.—Independent Steel, etc., Co. 
v. New Mexico Cent. R. Co., 25 N. M. 
160, 178 P 842. i 

N. Y.—Gardiner v. Tyler, 2 Abb. 
Dec. 247, 3 Keyes 505, 3 Transcr. A. 
161, 4 AbbPrNS 463. 

Tenn.—Stretch v. Gowdey, 3 Tenn. 
Ch, 565. 

Utah.—U. S. v. Church of Jesus 
Christ, etc., 6 Utah 72, 21 P 516. 

Wash.—Chandler v. Cushing-Young 
Shingle Co., 13 Wash. 89, 42 P 548; 
Tompson vy. Huron Lumber Co., 5 
Wash. -527, 32 P 536. 


W. Va.—Weigand v. Alliance Sup- 


ply Co., 44 W. Va. 1383, 28 SE 803; 
Crumlish Wy Shenandoah Valley R. 
Co., 40 W. Va. 627, 22 SE 90. 


Wis.—Union Nat. Bank v. Mills, 
103 Wis. 39, 79 NW 20. 
Wyo.—Kilpatrick  v. 


Horton, 15 


Wyo. 501, 89 P 1035. 
85. Independent Steel, etc., Co. v. 
New Mexico eens Pe © On con ENGL. 


160, 178 P 84 

86. Hazen v. Stevens, 60 Fla. 460, 
Seis, alos UU. Seiv.- Church: of Jesus 
Christ, etc., 6 Utah 72, 21 P 516; Har- 
rigan v. Gilchrist, 121 Wis. 127, 99 
NW 909. 

87. Hazen v. Stevens, 60 Fla. 460, 
SS TLGs Se een Ch Table ‘Misi Co, -v. 
Royal Home Furnishers, (N. J. Ch.) 


149 A 533; Bock v. Columbia Brewing 
Go., 99 N. J. Eq. 617,133 A 516; U.S. 
Vv. ‘Church of Jesus Chr ist, etc., 6 


Utah 72, 21° P 516. 

ss. U. S.—Walton N. Moore Dry 
Goods Co. vy. Lieurance, 38 F. (2d) 
186; Eames v. H. B. Claflin Co., 231 
Fed. 693, 695, 145 CCA 579 [quot 
Cyc]. 

Ky.—Levassor v. Metropolitan F. 
Ins, Co., 188 Ky. 23; 220 SW 752. 

La.—Finlay v. Louisiana Irr., etc., 
Co. W4itdhas 1069, 76 S 202. 


Mont.—Heater v. Boston Montana 
Corp., 75 Mont. 532, 244 P 501; Hickey 
vy. Parrot Silver, ete., Co., 32 Mont. 
WAG Oe 1698; 108 AmSR 510. 


N. J.—Unger v. Newlin Haines Co., 
OF MN Ss de 16s P22 Au TTA; 

Wis.—Harrigan v. Gilchrist, 
Wis. 127, 99 NW 909. 


89. U. S.—Stuart v. Boulware, 133 
Wal San7 Si lO SCtl24 233) Ts ed. 563); 
Eames v. H. B. Claflin Con) 231 Fed. 
693, 695, 145 CCA 579 [quot Cye]. 


Ky.—Spears v. Thomas, 70 SW 
1060, 24 KyL 1154. 


121 


La.—Finlay v. Louisiana Irr.,, etc., 
Co., 141 La. 1069, 76 S 202. 
N. J.—Silvers v. Mechanics’, ete., 


Sen Fund, ete., Assoc., (Ch.) 56 A 
Utah.—U. S. v. Church of Jesus 

Christ, ete.; 6 Utah 72, 21 P 516. 
Wis.—Harrigan vy. Gilchrist, 


Wis. 127, 99 NW 909. 


90. Ala.—Pitts v. Walker, 212 Ala. 
645, 103 S 850. 


Fla.—Hazen vy. 
460, 538 S 716. 


La.—Finlay v. Louisiana Irr., 
Co., 141 La. 1069, 76 S 202. 

Pa,— stone Oil Co., 
153 Pa. 283, 25 A 1018. 

Wis.—Harrigan v. 
Wis. 127, 99 NW 909. 

Sask.—Campbell vy. Arndt, 8 Sask. 
Eers2.0. 

91. Finlay v. Louisiana Irr., 
Co., 141 La. 1069, 76 S 202. 

92. U. S—wWalton N. Moore Dry 
Goods Co. vy. Lieurance, 38 F. (2d) 
186; New Orleans v. Malone, 12 F. 
(2d) 17; Cowdrey v. Galveston R. Co., 
6 F. Cas. No. 3,293, 1 Woods 331 [aff 
JAW alla 45920 Led .0.199 1). 


Del.—Deputy v. Delmar Lumber 
Mfg. Co., 10 Dele Ch. 101, 85 A 669. 


Fla._-Hazen vy. Stevens, 60 Fla. 
460, 53 S 716. 


Ky.-—Levassor v. Metropolitan F. 


121 


Stevens, 60 Fla. 


etc., 


Gilchrist, 121 


etc., 


Ins. Co.; 188 Ky. 23, 220° SW 752. 
Mont.—Hickey y. Parrot Silver, 
etc., Co., 32 Mont. 143, 79 P 698, 108 


AmSR 510. 

N. J—S. & C. Table Mfg. Co. v. 
Royal Home Furnishers, 149 A 533; 
In re Insolvent Corp., (N. J. Ch.) 46 


A 215; In re New Jersey Refrigerat- 
ing Co., 101 N. J. Eq. 109, 187 A 826 
[aff 102 N.\Je Eq. 327, 140 A’ 921); 


Bock v. Columbia Brewing Co., 99 


N. J. Eq. 617, 133 A516. 
Wash.—Tompson v. Huron Lumber 
Co., 6! Wash.) 527; 320Pr536. 


Wis.—Harrigan v. Gilchrist, 
Wis. 127, 99 NW 909. 


93. Pitts v. Walker, 
645, 103 S 850. 


[a] ‘Rule applicable to: (1) Fidel- 
ity to details. Harrigan v. Gilchrist, 
121 Wis. 127, 99 NW-909. (2) Bx- 
pedition with which the trust has 
been administered in view of the re- 
sults reached. Schwartz v. Keystone 
Oil Co., 158 Pa. 2838, 25 A 1018; Harri- 


121 


212 Ala. 


gan vy. Gilchrist, supra. (3) The 
method, character, and promptness of 
the accounting. Harrigan v. Gil- 


christ, supra. 


94. U. S.—Stuart v. Boulware, 133 
WS) -78)110 SCt: 242,. 33 Li.) ed: 568; 
Walton N. Moore Dry Goods Co. v. 
Lieurance, 38 F. (2d) 186; Cowdrey 
v. Galveston R. Co., 6 F. Cas. No. 3,- 


Railroad receiver.® 
ties and responsibilities,® a railroad receiver is usual- 
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but according to other authorities, 
consideration is to be given to his fitness,®® and his 
business and financial experience.+ 
must not be of such a character as that it would in 
effect amount to a confiscation of the property of 
the parties to the suit.? 


Amount of bond. It has been held that, in fixing 
the compensation of a receiver, the amount of the 
bond required of him should be considered;* but 
it has also been held that the fact that his bond was 
comparatively small does not affect the amount of 
his compensation, in the absence of complaint or 
showing of insolvency or inefficiency.* 


The allowance 


On account of his heavy du- 


more liberally than other receiv- 


ers,’ and in a particular case he may be entitled to a 


293, 1 Woods 331 [aff 11 Wall. 459, 20 
L, ed. 199]. 

Ala.—Pitts v. Walker, 212 Ala. 645, 
103 S 850. 

Del.—Deputy v. Delmar 
Mfg: Co.;) 10 Del. (Ch 101,785 7Ae 

Fla.—Hazen v. Stevens, 60 Fla. 
5305) ULG: 

Ill.—Heffron v. Riee, 149 Ill. 
36 NE 562, 41 AmSR 271. 

Ky.—Spears v. Thomas, 
1060, 24 KyL 1154. 

La.—Finlay v. Louisiana Irr., etc., 
Co., 141 La. 1069, 76° S 202: 

Miss.—Lichtenstein  v. 
Miss. 54, 8 S 272 

Pa: wo Vane uliman 
Automatic Ventilator Mfg. Co., 237 
Pas 261, e8b AN a3), 

Wash.—Tompson v. Huron Lumber 


Lumber 
669. 


460, 
216, 
70 SW 


Dial, 68 


Co:, 5 Wash, 527, '32, P 536: 
Wis.—Harrigan vy. Gilchrist, 121 
Wis. 127, 99 NW 909; Union Nat. 


Bank v. Mills, 103 Wis. 39, 79 NW 20. 


[a] Where firm employing receiv- 
er has practically been receiver with- 
out legal responsibility, and the com- 
pensation will go to it, lower compen- 
sation will be allowed. Marshall v. 
Canadian Pac. Lumber Co., (B. C.) 
[1923] 2 DomLR 356. 


95. Harrigan v. Gilchrist, 12t Wis. 
127, 99 NW 909. 


Lack of appreciation coupled with 
want of capacity see supra § 620. 


96. Schwartz v. Keystone Oil Co., 
153 Pa. 283, 25 A 1018. 


97. Schwartz v. Keystone Oil Co., 
supra. 
98. Grant v. Bryant, 101 Mass. 567; 


Schwartz v. Keystone Oil Co., 153 Pa. 
283, 25 A 1018. 


99. Pitts v. Walker, 212 Ala. 645, 
103 S 850. 

1. Pitts v. Walker, supra. 

2. Forrester v. Boston, ete., Sil- 


ver Min. ne 30 Mont. 181, °76 P 2. 


SeLOaS: Church a Jesus Christ, 
etc., 6 Utah “a9, Pn 22859 


4 Bryan v. atid 
266 SW 792. 

5. Railroad receivers generally see 
Railroads §§ 830-879. p 

6. Cowdrey v. Galveston R. Co., 6 
F. Cas. No. 3,293,'1 Woods 331 [aff 
11 Wall. 459, 20 L. ed. 199]. 

7. Hinckley v. Gilman, etc., R. Co., 
100 U. S. 153, 25 L. ed. 591; Montgom- 


oe Civ. A.) 


ery v. Petersburg Sav., etc., Co., 70 
Fed. 746, 17 CCA 360; Central Trust 
Co. v. Wabash, etc., R. Co., 32 Fed. 


187; Cowdrey v. Galveston R. 0in6 
¥. Cas. No, 3,293, 1 Woods 331 [aft 11 


388 [53 C.J.] 
larger amount than the head officer of the road ;® 
but extravagance should be avoided; a railroad 
receiver, who resides at a distance from the property, 
and commits its active management to others, is not 
entitled to the full compensation usually paid to 
railroad presidents and receivers who are the active 
executive heads of going railroads, in immediate 
charge, and who devote all their time thereto;*® and 
for services rendered in winding up his receivership 
after the sale of the railroad, the receiver is not 
entitled to compensation at the same rate as while 
operating the road,'! unless, by order of court, he 
has been allowed a monthly salary until discharged.*? 
The fact that the receiver, while acting as such, re- 
ceived other and liberal compensation as manager and 
superintendent, may be considered in determining 
the amount to be allowed him for his services as 
receiver.13 


[§ 630] bb. Results. While the results of the 
management and efforts of the receiver,'* and the 
degree of success attained?® under all the circum- 
stances,!® may and should be considered in fixing his 
compensation, they may, in view of other factors in 
particular cases have little bearing,+* or should not 
have a controlling influence,'® upon the question of 
compensation. , 


[§ 631] cc. Value of Similar or Different Serv- 
ices. In fixing the compensation of a receiver, due 
regard should be given to the price usually paid 
for similar services?® in connection with the partic- 


Wall. 459, 20 L. ed. 199]; Pees v. | individual effort. 


Montclair R. Co., 27 N. J. Eq. 


8. Cowdrey v. Galveston R. Co., 6 18. 
EH. Cas. No: 3,293, 1 Woods 381 [aff 11 | Co., 18 Pa, Dist. 48 
Wall. 459, 20 L. ed. 199]. [a] 


9. Boston Safe-Deposit, etc., Co. v. 
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Finlay v. Louisiana 
Irr., etc., Co., 141 La. 1069, 76 S 202. 


Com. v. Textile Mut. F. Ins. 


For example, the results. ac- 
complished by the receiver should not 


[§§ 629-632 


ular kind of business managed by the receiver,?°® at 
least where the similar services are rendered in the 
performance of official duties,?1 and according to 
some authorities a receiver is entitled to such com- 
pensation as is usually demanded and paid in con- 
tracts between individuals for similar services,?? 
but other authorities take the view that the standard 
in private business transactions is not applicable.** 
Some courts hold that the value of the services ren- 
dered should not be considered generally,?* but only 
with reference to the trust administered;?° that the 
test of the value of the services in question is not 
what the receiver might have obtained for his serv- 
ices in some other business wholly unlike that con- 
ducted by the court through the receivership ;*° and 
that consideration should not be given to the salary 
of the receiver prior to his appointment;** but 
other courts hold that while such salary is not con- 
clusive,?® a consideration of it is of substantial per- 
suasive value.?9 


[§ 632] (c) Computation—aa. Commissions— 
(aa) In General. A receiver’s compensation may be 
computed by giving a percentage on his receipts and 
disbursements;*® and where it is so computed, and 
a different rate is not established by statute, five per 
cent is the usual and customary rate in ordinary 
cases;*! but the percentage is subject to inerease 
where unusual work is required,?* or diminution 
where the receipts are large** or the trouble in their 
collection is insignificant.°* 


27. Crawford v. Seattle, ete, R. 


Como2 Wash 38Geulre vb So2. 
28. Walton N. Moore Dry Goods 
Co. v. Lieurance, 38 F. (2d) 186. 


29. Walton N. Moore Dry Goods 
Co. v. Lieurance, supra. 


Chamberlain, 66 Fed. 847, 14 CCA 363. 


10. Braman v. Farmers’ L. & T. 
Co., 114 Fed. 18, 51 CCA 644; Central 
ristiCon Vee Cincinnati; \etesn Es \OO., 
58 Fed. 500. 

11. Boston Safe-Deposit, ete., Co. 
ee eamberiain, 66 Bed. 847, 14 CCA 


12. Dillingham v. Moran, 81 Fed. 
759, 26 CCA 596 [rev on other grounds 


MAS WS. 153, 19 SCt_ 620, 43) L.. ed. 
930]. 
13. Williams v. Morgan, 111 U. S. 


684, 4 SCt 638, 28 L. ed. 559. 


14. Levassor vy. Metropolitan F. 
Ins. Co., 188 Ky. 23, 220 SW 752; Fin- 
lay v. Louisiana Irr., etc., Co., 141 La. 
1069, 76 S 202; Com. v. Textile Mut. F. 
Ins. Co., 18 Pa. Dist. 48. 


[a] Rule applied to: (1) Benefi- 
cial results of management. Hazen v. 
Stevens, 60 Fla. 460, 53 S 716. (2) 
Results in the way of money realized 
for creditors. New Orleans v. Malone, 
12 F. (2d) 17; Standard Cotton Seed 
Oil Co. v. Excelsior Refining Co., 108 
La. 74, 32 S 221. 


15. York Trust Co. v. Pullman Au- 
tomatic Ventilator Mfg. Co., 237 Pa. 
261, 85 A 143. 


16. Spears v. Thomas, 70 SW 1060, 
24 KyL 1154; Sherley v. Mattingly, 
51 SW 189, 21 KyL 289; Hickey v. 
Parrot Silver, etc., Co., 32 Mont. 148, 
79° P1698, 108 AmSR 510; UU. Si vv, 
Church of Jesus Christ, ete, 6 Utah 
(2 2 wollen darnigan vVeeGilehrist) 
127 Wis, 12%, 199) NW 9095.) 

17. Finlay v. Louisiana Irr., 
Co.y 141) Wa 1069) WG S202. 

[a] This is true where an unusual 


profit for a particular season was due 
more to natural conditions than to 


etc., 


have a controlling influence in deter- 
mining his right to compensation 
where the officers of defendant corpo- 
ration, instead of aiding the receiver, 
did much to hinder him in his work 
and to cause delay in the final set- 
tlement of the affairs of the receiver- 
ship.) Com: vi Textile: Mut. F. InsiCo,; 
18 Pa. Dist. 48. 


19. Tompson v. Huron Lumber Co., 
5 Wash. 527, 32 P 536; Hyre v. John- 
son, 107 W. Va. 524, 149 SE 385, 64 
ALR 1536, 


20. Deputy v. Delmar Mfg. Co., 10 
Del Chi 01s Wows. 669. 


21. Walton N. Moore Dry Goods 
Co. v. Lieurance, 38 F. (2d) 186; Hyre 
v. Johnson, 107 W. Va. 524, 149 SH 
885, 64 ALR 1536; Harrigan y. Gil- 
christ, 121 Wis. 127, 99 NW 909. 


oa Stretch v. Gowdey, 3 Tenn. Ch. 
[a] Heavily indebted individual.— 


What would be a reasonable compen- 
sation for an individual heavily in- 
debted to pay for the conduct of his 
business with average success is a 
fair criterion by which to fix compen- 
sation for like conduct by a receiver 
of the business of a corporation sim- 
ilarly situated. Finlay v. Louisiana 
Irr,, ete, Co, 141 La. 1069, 76 S 202, 


23. Grant v. Bryant, 101 Mass. 


567; Crawford v. Seattle, etc., R. Co., 
102 Wash, 386, 173 P 32, 34 [quot 
Cyc]; Harrigan v. Gilchrist, 121 Wis. 


127, 99 NW 909. 


24. Stearns Paint Mfg. Co. v. Com- 
stock, 121 Iowa 430, 96 NW 869. 


25. Stearns Paint Mfg. Co. v. Com- 
stock, supra. 
26. Clifford v. Montgomery, 202 


Ala. 609, 81 S 551. 


30. Sullivan Lumber Co. v. Black, 
159 Ala. 570, 48 S 870; Magee v. Cow- 
perthwaite, 10 Ala. 966. 


31. U. S—Calhoun y. Dragon Mo- 
tor Co., 166 Fed. 980. 

Ala.—Magee v. Cowperthwaite, 10 
Ala. 966. 


Tenn.—Stretch v, Gowdey, 3 Tenn. 
Chaps ° 


Va.—Howard v. Gose, 112 Va. 552, 
72 SE 140. 


N. B.—Hall v. Slipp, 1 N. B. Eq. 37. 


Sask.—Campbell v. Arndt, 8 Sask. 
Ri s20r 


See Com. v. Traders’, etc., Bank, 
268 Pa. 526, 113 A 186 (refusing to 
disturb an allowancé of five per cent); 
Schwartz v. Keystone Oil Co., 153 Pa. 
2838, 25 A 1018 (the usual allowance 
ranges from two to five per cent). 


[a] In England (1) formerly, five 
per cent constituted, under ordinary 
circumstances, the commissions of a 
receiver. Day v. Croft, 2 Beav. 488, 
17 Eng. Ch. 488, 48 Reprint 1271. (2) 
But this rule is said to be no longer 
in sforees (Prior v. Bagster) oi) Lea 
Rep. N. S. 760. 


oa.) Halley. Slipypss Ne Sodus Ge 


[a] In exceptional cases commis- 
sions as high as ten per cent, and pos- 
sibly even higher than that, have been 
allowed. Schwartz v. Keystone Oil 
Conn Los Pacass,) Oak OSs 


Coe eal es SLi py Neel CmorGe 
See Crawford v. Seattle, ete., R. Co., 
102 Wash. 386, 173 P 82 (the five per 
cent allowance is generally made only 
when the trust estate administered 
is comparatively small). 


84. Hall v. Slipp, 1 N. B. Eq. 37. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 632-633] 


Rate analogous to that allowed similar officers. In 
several jurisdictions it is held that as a general rule, 
governing all cases not attended with peculiar cir- 
cumstances,**® the commission of a receiver may well 
be regulated as far as possible by analogy to the rate 
of compensation allowed executors, guardians, and 
trustees;?° but, owing to the different nature of the 
services performed by a receiver, the analogy is not 
fixed and invariable,*7 and the allowance to a re- 
ceiver may be controlled by the circumstances of the 
ease.3§ 


Statutory rate. In a few jurisdictions there are, 
or at times have been, statutes affecting the commis- 
sions of a receiver,*® some giving a fixed percentage 
irrespective of the services rendered,*® and others 
preseribing a maximum percentage.*! Such stat- 
utes have been changed and amended from time to 
time,*® and some are of limited application.t® Ina 
case within the application of such a statute,#* a re- 
ceiver is not entitled to,*®> and the court may not 
allow,*® compensation in excess of the fixed or max- 
imum rate prescribed, and conversely a receiver is 
entitled to the statutory rate,** although it may ap- 
pear to be more than a reasonable compensation for 
the services rendered.*® The court may go beyond 


35. Tome. v. King, 64 Md. 166, 21 
services provide; 
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force at the time of the rendition of 
and, 
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the statute in awarding compensation for services 
not within it.4® 

[§ 633] (bb) Basis of Computation. Provided 
the property constituted assets in the receiver’s 
hands,®® and his acts in connection therewith were 
done in the performance of his official duties,** the 
amount of his commissions is to be computed upon 
the entire property which passed through his hands,°? 
even though it, or part of it, was not in the form of 
eash,°*? and, by order of court, was taken out of his 
hands and delivered to the parties or one of them.** 
On the other hand, he is not entitled to commissions 
on moneys which he did not receive and disburse.°? 
Also, a receiver’s commissions should not be com- 
puted upon more than the gross or aggregate amount 
received and disbursed by him,°® nor should he be 
allowed double commissions in respect of the same 
property or its equivalent,®* as where he received 
certain property and afterward money in lieu, there- 
of,°>* made a sale and invested the proceeds thereof,°® 
or advanced money and received repayment there- 
of.°° In some jurisdictions it has been held that a 
receiver is entitled to one half of the statutory rate 
for receiving, and one half for disbursing, the trust 
fund;°! but in other jurisdictions it has been held 


52. Adams v. Elwood, 104 App. 


in the absence | Div. 138, 93 NYS 327; Matter of Lit- 


A 279; Abbott v. Baltimore, etc., 
Steam Packet Co., 4 Md. Ch. 310. 


36. Sullivan Timber Co. v: Black, 
159 Ala. 570, 48 S 870; Magee vy. Cow- 
perthwaite, 10 Ala. 966; Tome v. King, 
64 Md. 166, 21 A 279; Stretch v. Gow- 
dy, 3 Tenn. Ch. 565; Tompson v. Huron 
Lumber Co., 5 Wash. 527, 32 P 536. 


[a] Where receivers are appointed 
to take place of executors, it is an 
equitable mode of making compensa- 
tion to them to deal with them as 
trustees under a will, or as executors 
having real and personal estate in 


charge. Holcombe vy, Holcombe, 13 N. 
J. 4q. 415. 
[b] Where receiver’s duties are 


confined to receipt and disbursement 
of money, the court may wisely refer 
to the rule and rate of a given per- 
centage in analogous cases, when such 
percentage is regulated by law, and 
may properly. adopt such rule and 
rate, if, in its discretion, the same 
would amount to reasonable. compen- 
sation. Lichtenstein v. Dial, 68 Miss. 
54,8 S 272. 


37. Abbott v. Baltimore, 
Steam Packet Co., 4 Md. Ch. 310. 


[a] Scale for liquidators (1) does 
not apply (Prior v. Bagster, 57 L. T. 
Rep. N. S. 760), (2) and need not be 
followed closely (Campbell vy. Arndt, 
8 Sask. L. 320). 


38. Abbott v. Baltimore, 
Steam Packet Co., 4 Md. Ch. 310. 


GluChp 


etc., 


39. See statutory provisions. 

40. See statutory provisions. 

41. See statutory provisions. 

42. See statutory provisions. 

fa] Such statutes are entirely 


prospective in operation and do not 
apply to the compensation of receiv- 
ers who have been appointed and have 
entered upon the discharge of their 
duties prior to the enaetment of the 
statutes. State v. State Bank, etc., 
Co., 43 Nev. 388, 187 P 1002; Peo. v. 
McCall, 94 N. Y. 587 (both cases deal- 
ing with a statute enacted during the 
pendency of the receivership and aft- 
er the rendition of the services in 
question). Compare Peo. v. Staten 
Island Bank, 146 App. Div. 378, 131 
INYO. s) LL4a ADD. Dive 92970131. NYS 
1133 [mod 70 Misc. 637, 127 NYS 906] 
(a receiver has a right to receive only 
such commissions as the statutes in 


of any showing as to when sums were 
actually received or disbursed by the 
receiver, the court will not disturb the 
allowance authorized by an amenda- 
tory statute enacted pending the re- 
ceivership). 


43. In re Farmers’ Union Ware- 
house Co., 135 La. 970, 66 S 315 [overr 
Barry v. American White Lead, etc., 
Works, LOvemuarcoOmek Sucasl sn. Se 
Trust’ Gow vn New) Yorks ete, R. Co; 
201 N. Y. 478, 5 NE 316. 


44. See cases infra this note. 


[a] Particular statutes have been 
held applicable to the compensation 
of: (1) All receivers. Massey v. Mas- 
sey, 15 S. C. Eq. 150. (2) A receiver 
pendente lite in a foreclosure suit 
against a corporation. 'U. S. Trust 
Co. v. New York, etc., R. Co., 101 N. Y. 
478, 5 NE 316. (3) A temporary re- 
ceiver of a corporation in proceed- 
ings for voluntary dissolution. Mat- 
ter of Warren E. Smith Co., 31 App. 
Div, (395) 52) NWSeo.G t. 


45. In re Bausch Picture Frame, 
ete., Co., 211 Fed. 347. 


[a] Where two receivers have been 
appointed (1) their compensation is 
limited to the maximum commission 
precribed by statute, and should be 
divided between them. Wagner v. 
White, 134 Misc. 24, 233 NYS 480. (2) 
Successive receivers see infra § 633. 


46. Fidelity Nat. Bank v. Youtsey, 
81 SW 263, 26 KyL 340; Matter of 
Warren HE. Smith Co., 31 App. Div. 39, 
52 NYS 877; In re Orient Mut. Ins. 
Co., 21 NYS 237; Society for Relief 
of Destitute Children vy. McDaniel, 148 
NYS 951; Matter of Niagara Bank, 6 
Paige (N. Y.) 213. 

[a] Allowance made held to he 
within statute.—Peo. v. Brooklyn 
Bank, 64 Mise. 538, 118 NYS 722. 

47. Price v. White, 8 S. C. Eq. 240. 

48. Price v. White, supra. 

* 49. Spears v. Thomas, 70 SW 1060, 
24 KyL 1154; Sherley v. Mattingly, 
51 SW 189, 21 KyL 289. 

50. Atty.-Gen. v. North American 
L. Ins. Co., 89 N. Y. 94 [mod 26 Hun 
294]; Peo. v. Mutual Benefit Associ- 
ates, 39 Hun (N. Y.) 49. 

51. White v. Allen, 11 SW 364, 10 


KyL 1025. 


tle, 47 App. Div. 22, 62 NYS 27 [aff 
165 N. Y. 643 mem, 59 NE 1125 mem]; 
Matter of Warren E. Smith Co., 3l 
App. Divii39) (5625 NYS) Si ePeowm ye 
Brooklyn Bank, 64 Misc. 538, 118 NYS 


Hoe Kerlin v. Ewen, 149 Pa. 58, 24 A 
127. 
53. Matter of Warren E. Smith Co., 


31 App. Div. 39, 52 NYS 877; Madden 
i Rosseter, 117 Misc. 244,,192 NYS 
TBY 


54 Bennett v. Chapin, 5 N. Y. Su- 
per. 673; Madden v. Rosseter, 117 
Misc. 244, 192 NYS 113; Peo. v. Brook- 
lyn Bank, 64 Misc. 538, 118 NYS 722. 


55. Wathen v. England, 102 Ky. 
537, 44 SW 92, 19 KyL 160; Atty.-Gen. 
v. North American L. Ins. Co., 89 N. 
Y. 94 [mod 26 Hun 294]; In re Woven 
Tape Skirt Co., 85 N. Y. 506; Moe v. 
Thomas McNally Co., 138 App. Div. 
480, 123 NYS 71. 


[a] Payment made before receiver 
appointed.—A receiver appointed ina 
suit by a judgment creditor to set 
aside a fraudulent conveyance is en- 
titled to no commissions on a partial 
payment of the judgment made by 
one of the debtors after the suit was 
commenced and before the receiver 
was appointed. Kittel v. Jones, 11 
NYSt 541. 


56. Bennett v. Chapin, 5 N. Y. Su- 
per. 673; Matter of Niagara Bank, 6 
Paizges(Ne. YA 2s. 

[a] Effect of annual rests or ac- 
counts.—Even where annual rests are 
made or annual accounts are rendered, 
and commissions are computed upon 
the amount received and disbursed or 
paid over during each year, reinvest- 
ments of principal are to be excluded, 
and the whole amount of commis- 
sions is not to exceed the statutory 
rate upon the whole amount which 
comes to the receiver. Matter of Ni- 
agara Bank, 6 Paige (N. Y.) 213. 


57. In re Bausch Picture Frame, 
ete., Co., 211 Fed. 347; Atty.-Gen. v. 
North American L. Ins. Co., 89 N. Y,. 
94 [mod 26 Hun 294]. 

58. Adams v. Elwood, 
Div. 649, 108 NYS 138. 

59. Brett v. Brett, 4 NYSt 704. 

60. Atty.-Gen. v. North American 
I.) IniseiCo.7 So SN. yo 4. 

61. Howes v. Davis, 4 AbbPr (N. 


123 App. 
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that he may be allowed the full statutory rate upon 
both receipts and disbursements.°* 


Effect of special liens or claims. Where the re- 
covery of a special fund was made possible only by 
the advancement by certain creditors of a specified 
sum as security for costs and disbursements, and the 
general creditors may share only in the surplus re- 
maining after the satisfaction of the claims of the 
contributing creditors, the receiver may receive com- 
missions only on the surplus.°* However, a receiver 
is entitled to commissions upon the sale by him of 
property covered by specific liens, which are prior in 
right to the claims of general creditors, where, if not 
made by him, the sale would have had to be made by 
some other officer of court, who would have been en- 
titled to commissions.°# 


In case of successive receivers. Where two or 
more persons succeed each other in the relation of 
receiver, the law contemplates but one commission 
for the entire service,®*> and a successive receiver will 
be allowed no commissions on any sums for the re- 
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ceipt and disbursement of which a commission has 
already been allowed his predecessor;*® but he will 
be allowed commissions on all sums on which no com- 
mission has been previously charged and allowed.®* 


[§ 634] bb. Salary or Lump Sum. Where the 
amounts received and disbursed by a receiver are 
large, it is sometimes the practice to fix his compen- 
sation in some manner other than allowing a per- 
centage,°*® as by allowing a salary or lump sum;°® 
but where the amount coming into the hands of a 
receiver is small, and his duties few, it is error to 
allow him a monthly compensation.’ 

[§ 635] c. Payment and Enforcement.‘+ The 
payment of salary or other compensation by a re- 
ceiver to himself without authority is clearly ille- 
gal.72. The time when payment shall be made is 
largely within the discretion of the court which 
appointed the receiver.7* A judgment in favor of a 
receiver for his compensation may be enforced by 
his personal representatives.‘ 


IX. FOREIGN AND ANCILLARY RECEIVERS‘ 


[By Doucias Ropinson GRAY] 


[§ 636] A. Foreign Receivers’°—1. Definition. 
In a state or country other than the one in which he 
is appointed, a receiver is a “foreign receiver,” and 
generally he is so denominated.‘ 


[§ 637] 2. Extraterritorial Rights**—a. In Gen- 


directly upon the parties before it with respect to 
property beyond the territorial limits of its juris- 
diction,’® it cannot give its receiver authority to act 
in another state without the assistance of the courts 
thereof..° The receiver’s power extends no further 


[§§ 633-637 


eral. 


Y.) 71; Matter of 
Paige (N. Y.) 2138. 


62. Battery Park Bank v. Western 
eoroling Bank, 126 N. C. 531, 36 SH 


Niagara Bank, 6 


63. Cornell v. Nichols, ete., Mach. 
Co., 201 Fed. 320, 119 CCA 558. 


64. W.E. Terry Lumber Co. v. Mil- 
ee Park Amusement Co., 143 Ill. A. 


65. Williamson v. Wilson, 1 Bland 
(Md.) 418; Atty.-Gen. v. Continental 
wins; Co..o2, Hun CN: VY.) 495 -Attys= 
Gen. v. Continental L. Ins. Co., 32 Hun 
NIL) ace 


[a] Severance of receipts and dis- 
bursements.—(1) While the receipt 
and disbursement of sums may be 
severally treated for the purposes of 
commissions to two persons succes- 
Sively occupying the place of receiver, 
there is no recognized method by 
which either of the two acts of serv- 
ice can be severed for that purpose. 
Peo. v. Mutual Benefit Associates, 39 
Hun (N. Y.) 49. (2) A receiver is not 
entitled to commissions on property 
received and delivered to his succes- 
sor. Moe v. Thomas MeNally Co., 138 
App. Div. 480, 128 NYS 71. Compare 
Peo. v. Mutual Benefit Associates, su- 
pra (where a receiver resigns to suit 
his own convenience, his compensa- 
tion may fairly be measured by mon- 
eys actually received by him, al- 
though he has rendered services to- 
ward the collection of other moneys 
that will be received by his successor, 
who will be entitled to claim a com- 
mission on their collection). (3) Suc- 
ceeding to the possession of a fund, 
after it has been collected by a for- 
mer receiver, is not such a receiving 
of the fund as to make it chargeable 
with commissions in favor of the sec- 
ond receiver. Atty.-Gen. v. Continen- 
falmins Es; Conese Hun? CN. Y.)223% 


66. Williamson v. Wilson, i Bland 


While a court appointing a receiver may act 


than that of the 


(Md.) 418; Atty.-Gen. v. Continental 
INS COs co EMUNNON ve eae. 


67. Williamson v. Wilson, 1 Bland 
(Md.) 418. 


68. Cowdrey v. Railroad Co., 6 F. 
Cast, Nosi3) 29380 Lawoods) 38. batt 211 
Wall. 459, 20 L. ed. 199]. 


69. Cowdrey v. Railroad Co., su- 
pra; Sullivan Timber Co., v. Black, 
159 Ala. 570, 48 S 870; Weigand v. 
Alliance Supply Co., 44 W. Va, 133, 28 
SE 803; Crumlish v. Shenandoah Val- 
ley R. Co., 40 W. Va. 627, 22 SE 90. 


[a] Where officer is both receiver 
and manager of a business, a gross 
sum may be allowed as specific com- 
pensation for services. Lichtenstein 
v. Dial, 68 Miss. 54, 8 S 272. 


70. Overholt v. Old Dominion Mfg. 
Co., 98 Va. 654, 37 SE 307. 


71. Liability of parties, funds, and 
property for receiver’s compensation 
see supra §§ 495-507. 


72. Surplus Lumber Co. v. Huet 
Boat Works, 13 La. A. 486, 127 S 398. 


[a] Order construed.—<An order in- 
structing a receiver to pay all costs 
and expenses of the receivership is 
not sufficient to authorize him to pay 
his own fee without an allowance by 
the court. Citizens Drust: (Cour ve 
Wheeling Can Co., 199 Ind. 811, 157 
‘(NED 441. 

73. Northrup Nat. Bank v. Varner, 
82 Kan. 691, 109 P 394. 


Time for making allowance see su- 
pra § 626. 

74 Cake v. Mohun, 164 U. S. 311, 
17 SCt 100, 41 L. ed. 447. ‘ 

75. Of corporation generally see 
Re ee §§ 4046-4050; Courts § 


76. Of railroad generally see Rail- 
roads § 877. 


beige See cases passim infra §§ 637— 


court appointing him,*! and cannot 


Foreign ancillary receivers see in- 
fra§ (675. 


78. Conflicting rights of creditors 
see infra §§ 667-673. 


79. See supra §§ 39, 143, 144. 


80. See v. Fisheries Products Co., 
9 F. (2d) 235, 236 [certiorari ‘den 269 
U.S. 566, 46 SCt 24, 70 L. ed. 415]; 
Wilmer v. Atlanta, etc., Air-Line R. 
Co.; 30°F. Cas. No. 17;775,.2° Woods 
409; Catlin v. Wilcox Silver-Plate Co., 
123 Ind. 477, 24 NE 250, 18 AmSR 338, 
Sikes 62; In re Maudslay, [1900] 1 

h. 5 


“The provision of the decree ap- 
pointing the receiver granting extra- 
territorial power is ineffective.’ See 
v. Fisheries Products Co., supra. 


Ancillary appointment see infra §§ 
675-696. 


Comity see infra text and notes 86— 


81. U. S—QGhapman v. Seattle 
First Nat. Bank, 37 F. (2d) 105; Ward 
v. Faulkrod, 264 Fed. 627 [aff sub nom. 
biyergs v. Badenhausen Co., 260 Fed. 

Ark.—Choctaw Coal, ete., Co. v. Wil- 
liams-Echols Dry Goods Co., 75 Ark. 
365, 87 SW 632, 5 AnnCas 569. ; 


Cal.—_Wright v. Phillips, 60 Cal. A. 
578, 213 P 288. 


Iowa.—Hirning v. Hamlin, 200 Iowa 
13822, 206 NW 617, 619. 


Okl.—Oklahoma Sheep, ete., Co. v. 
Hastings, 80 Okl. 109, 194 P 223. 


“A chancery receiver merely as such 
is the creature or arm of the court 
appointing him. Having no other au- 
thority than that which follows from 
the fact of his appointment, he is in 
the exercise of his authority (except 
by comity) subject to the same terri- 
torial limitation as that of the juris- 
diction of the court from which he de- 
rives his authority.” Hirning v. Ham- 
lin, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 637] 


be asserted as a matter of right beyond the terri- 
It has even been 
stated that a receiver has no existence’*® nor legal 
status** beyond the jurisdiction of the court appoint- 
ing him, and cannot act in his official capacity out- 
side the borders of such jurisdiction.’® 


torial jurisdiction of such court.’? 


RECEIVERS 


Comity. Although foreign receivers lack the pow- 


82. U. S.—Great Western Min., 
RTC. COV eELATTIsh 1.98) WS Ss yb 6125 
sce’ 770, 49 L. ed. 1163; Hale v. Allin- 
son, 183) US. 56, 23 SCt 244, 47 L. 
ed. 380; Booth vy. ‘Clark, 17 How. 322, 
15 L. ed. 164; See v. Fisheries Prod- 
ucts Co., 9 F. (2d) .235 [certiorari den 
269 U. S. 566, 46 SCt 24, 70 L. ed. 415]; 
Primos Chemical Co. v. Fulton Steel 
Corp., 254 Fed. 454, 461 [quot Cyc]; 
Lewis v. American Naval Stores Co; 
119 Fed. 391; Sands v. Greeley, 88 Fed. 
130, 31 CCA 424; Dillon v. Oregon 
Short Line, etc., R. Co., 66 Fed. 622; 
Atkins v. Wabash,, etc., R. Co., 29 
Fed. 161. 


- Ark.—Choctaw Coal, ete., Co. v. 
Williams-Echols Dry Goods Co., 75 
Ark. 365, 87 SW 632. 


Cal—Humphreys  v. Hopkins, 81 
pa 551, 22 P 892, 15 AmSR 76, 6 LRA 
4 ° 


Del.—Kirwan Mfg. Co. v. Truxton, 
2 Pennew. 48, 44 A 427; Stockbridge 
v. Beckwith, 6 Del. Ch. 72, 33 A 620. ; 


Ill.—Holbrook y. Ford, 153 Ill. 633, 
aan 1091, 46 AmSR 917, 27 LRA 

Ind.—Security Sav., 
Moore, 151 Ind. 174, 50 NE ‘869; Cat- 
lin v. Wilcox Silver-Plate Co., 123 
Ind. 477, 24 NE 250, 18 AmSR 338, 8 
LRA 62; (Gray vi Covert, 25 Ind. A. 
561, 58 NE 731, 81 AmSR 117. 


Iowa.—Parker v. Lamb, 99 Iowa 
265, 68 NW 686, 34 LRA 704. 

Kan.—Winans v. Gibbs, ete., Mfg. 
Co,).48) Kans 777; °30 P1633 


Me.—Hunt v. Columbian Ins. Co., 55 
Me. 290, 92 AmD 592. 

Md.—Southern Bldg., ete., Assoc. v. 

d. 155, 41 A 53, 42 LRA 

Postal Tel. Co., 66 Md. 

Bartlett v. Wilbur, 53 


ete., Assoc. v. 


354, TA 608; 
Md. 485. 


Mass.—Amy v. Manning, 149 Mass. 


487, 21 NE 9438; Harvey v. Varney, 
104 Mass. 436. 
Mo.—Farmers’, ete., Ins. Co. v. 


Needles, 52 Mo. 17; Weil v. Burr Oak 
Bank, 76 Mo. A. 34; Waters-Pierce 
Oil Co. v. Bell, 71 Mo. A. 653. 

Nev.—Dunphy vy. McNamara, 50 
Nev. 113, 252 » 343, 946 [cit Cyc]. 

N. J.—Irwin v. Granite State Prov- 
ident Assoc., 56 N. J. Eq. 244, 38 A 
680. 

N. C.—Kruger v. Buffalo Bank of 
Commerce, 123 N. C. 16, 31 SE 270. 


Oh.—State ww; Crabbe, 114 Oh; St. 
504, 151 NE 755; Leman v. MacLen- 
flan 22s 50Oh. (Cir. .CtiAsT- [att 75. -Ob- 


St. 643, 80 NE 1129]. 


Pa.—Frowert v. Blank, 205 Pa. 299, 
54 A 1000; Hintermeister y. Ithaca Or- 
gan Co., 3 Kulp 490. 

R. I.—Hazlett v. Woodhead, 28 R. 
I. 452, 67 A 736. 

S. C.—Frink v. National Mut. F. 
Ins: Co., 90 S. C. 544, 74 SE 33, Ann 
Cas1913D 221. 

Tenn.—Dillingham y. Traders’ Ins. 
Co., 108 SW 1148;. Commercial Nat. 
Bank v. Motherwell Iron, etc., Co., 95 
Tenn. 172, 31 SW 1002, 29 LRA 164. 

Tex.—Moseby v. Burrow, 52 Tex. 
396; Malone v. Johnson, 45 Tex. Civ. 
‘#. 604, 101 SW 503; Moreau v. Du 
Bellet, (Civ. A.) 27 SW 503 


Utah.—Thum vy. Pinetes: 21 “Utah 
348, 61 P 18. 
Vt.—Lycoming F. Ins. Co. v. 


‘Bond Co., 151 Fed. 305; 


Wright, 55 Vt. 526. 


W. Va.—Grogan v. Egbert, 44 W. 
Va. 75, 28 SE 714,67 AmSR 763. 


“That a receiver has no extra ter- 
ritorial authority is too well settled 
to require the citation of authority.” 
Frink v. National Mut. F. Ins: Co., 9 
oe 544, 549, 74 SE 338, AnnCas1913D 


[a] Foreign country.—‘‘The stand- 
ing in Ohio courts of a receiver ap- 
pointed by a court in a foreign coun- 
try depends upon comity only. Asa 
matter of strict right, the courts of 
this state are not bound to recognize 
a receiver appointed in a foreign 
country.” State v. Crabbe, 114 Oh. 
St. 504, 151 NE 755. 


83. Charles A. Eaton Co. v. Louis 
Mark Shoes, Inc.,-37 F. (2d) 715, 718. 


“Wquity receivers are no more than 
the hand of the court to take the as- 
sets of the defendant into possession 
and hold them subject to such dis- 
position as the court may decree. 
They have no existence outside of the 
jurisdiction of their appointment.” 
Charles A. Eaton Co. v. Louis Mark 
Shoes, Inc., supra. 


Seested v. Bonfils, 33 F. (2d) 

185; Ward vy. Foulkrod, 264 Fed. 627 
[aff sub nom. Wheeler v. Badenhausen 
o., 260 Fed. 991]. 


85. Morrill v. American Reserve 
Fowler v. Os- 
good, 141 Fed. 20, 72 CCA 276, 4 LRA 
NS 824; Brigham v. Luddington, 4 F. 
Cas.’ No. 1,874, 12 Blatchf. 237; Mose- 
by v. Burrow, 52 Tex. 396, 403; Mo- 
reau v. Du Bellet, (Tex. Civ. A.) 27 
SW 503 (liquidator appointed for cor- 
poration in foreign country treated as 
receiver). 

“A receiver is but an officer of the 
court which appoints him, and it 
would follow upon principle, and 
which is abundantly sustained by au- 
thority, that he cannot act in his offi- 
cial capacity outside the jurisdiction 
of the court by which he was appoint- 
ed.’”’ Moseby v. Burrow, supra [quot 
Malone v. Johnson, 45 Tex. Civ. A. 
604, 101 SW 5038, 506]. 

86. See supra text and note 82. 

87. Defined see Comity 11 C. J. p 
12385. 

88. U. S.—Seested v. Bonfils, 33 F. 

2d) 185; Dillon v. Oregon, etc., R. 

o., 66 Fed, 622. Federal rule respect- 
ing comity as to extraterritorial suit 
see infra § 638. 

Ala.—Boulware v. Davis, 
207, 8 S 84, 9 LRA 601. 


90 Ala. 


Conn.—Guaranty Trust, etc,, Co. v. 
Philadelphia, etce., SaCo soo Conn, 
709, 38 A 792, 38 LRA 804. 


ga C.—Barley v. Gittings, 15 App. 
427. 

Ind.—Catlin v. Wilcox Silver-Plate 
Co., 123 Ind. 477, 24 NE 250, 18 AmSR 
338, 8 LRA 62; Metzner v. Bauer, 98 
Ind. 425. 


Kan.—Winans vy. Gibbs, etc., Mfg. 
Co., 48 Kan. 777, 30 P 163. 
Ky.—Johnston v. 43 SW 


Rogers, 
234, 19 KyL 1272. : 

La.—Lichtenstein vy. Gillett, 37 La. 
Ann, 522. 

Ma.—Castleman vy. Templeman, 87 
Md. 546, 40 A 275,.67 AmSR 368, 41 
LRA 367. 


Minn.—Comstock y. Frederickson, 


[53 C.J.] 391 


er to enforce extraterritorial rights,*° they may by 
comity®* be given the privilege of doing so.8§ 
extraterritorial recognition will not be extended in 
contravention of the public policy of the forum,®? 
nor to the detriment of its citizens or the prejudice 
of resident creditors.°° 


But. 


51 Minn. 350, 53 NW 713. 


Mo.—Robertson vy. Staed, 135 Mo. 
135, 36 SW 610, 58 AmSR 569 33 LRA 


203; Weil v. Burr Oak Bank, 76 Mo. 
aXe 34; Wilkinson vy. Harding Dredge 
Co., (A.) 186 SW 743. 


N. J.—Hurd v. Elizabeth, 41 N. J. 
L. 1; Sobenheimer v. Wheeler, 45 N. 
J. Eq. 614, 18 A 234. 


N. Y.—-Mabon v. Ongley Electric 
Co., 156 N. Y..196, 50 NE 805; Runk 
Ve Ste John, 29 Barb. 585; Hammond 
v. National L. Assoc., 31 Mise. 182, 
65 NYS 407 [aff 58 App. Div. 453, 69 
NYS 585 (app dism 168 N. Y. 262, 61 
NE 244)]; Dyer v. Power, 14 NYS 
873; Pugh v. Hurtt, 52 HowPr 22. 

Oh.—Merchants’ Nat. Bank v. Mc- 
Leod, 38 Oh. St. 174; Manhattan Co. 
v. Maryland Steel Co., 1 OhS&CP 286, 
31 CinecLBul 100. Ohio rule as to suit 
by comity see infra § 639. 

Pa.—Smith v. Electric Mach. Co., 
83 Pa. Super. 143; Lett v. Thurber 


Whyland Co., 4 Pa. Dist. 239; Lett v. 
Kirkpatrick, 15 Pa. Co. 212; Hinter- 
meister v. Ithaca Organ Co., 3 Kulp 


490; Filley v. Ithaca Organ, etc., Co., 
3 Kulp 396. 

W. Va.—Swing v. Parkersburg Ve- 
neer, etc., Co., 45 W. Va. 288, 31 SH 
926; Swing v. Bentley, etc., Furniture 
Co., 45 W. Va. 283, 31 SE 925; Grogan’ 
v. Egbert, 44 W. Va. 75, 28 SE 714, 
67 AmSR 763. 

“The appointment of a receiver in 
one state is recognized, as a matter 
of comity, in others.” Filley v. Itha- 
Genre ete., Co., 3 Kulp, (Pa. 396; 


Conflicting rules as to extraterri- 
ouat suit by comity see infra §§ 637— 


89. Wilkinson v. Harding Dredge 
Co., (Mo. A.) 186 SW 743. 


90. Ark.—Choctaw Coal, ete., Co. v. 
Williams-Echols Dry Goods Co., 75 
Ark. 365, 87 SW 632. 


Cal.—Ward v. Pacific Mut. L. Ins. 
Co,, 135 ‘Cal. 235,767 P1274: 


Del.—E. F.. Kirwan Mfg. Co. v. Trux- 
ton, 44 A 427. 


Ind.—Security Sav., ete., Assoc. v. 
Moore, 151 Ind. 174, 50 NE 869; Cat- 
lin v. Wilcox Silver-Plate Co., 123 In‘d. 
te 24 NE 250, 18 AmSR 388, 8 LRA 


La.—Standard Oil Co. v. Sugar 
Products Co., 160 La. 763, 107 S 566. 


Mo.—State v. Denton, 229 Mo. 187, 
129 SW 709, 138 AmSR 417; Wilkin- 
son v. Harding Dredge Co., (A.) 186 
SW 743. 


N. J.—New York Nat. Trust Co. v. 
Miller, 33 N. J. Eq. 155; Bidlack v. 
Mason, 26 N. J. Eq. 230. / 


N. Y.—Howarth vy. Angle, 162 N. Y. 
179, 56 NE 489, 47 LRA 725 [aff 39 
App. Div. 151, 57-NYS?1877: .Ham= 
mond vy. National Life Assoc., ol Mise. 
182, 65 NYS 407 [aff 58 App. "Div. aoe 
69 NYS 585 (app, dism 168 N. Y. 

61 NE 244)]. 


N. C.—Kruger v. Buffalo Bank of 
Commerce, 123 N. C. 16, 31 SE 270. 


Oh.—Manhattan Co. v. Maryland 
Buee! Co., 1 OhS&CP 286, 31 CineLBul 


Pa.—Frowert v. Blank, 205 Pa. St. 
299, 54 A 1000; Borton v. Brines- Chase 
CoyeLi6ePa. 209, 34 A 597; Bagby v. 
Atlantic, etc., R. Co., 86 Pa. 291; Smith 
y. Electric Mach. Co., 83 Pa. Super. 
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[§ 638] b. Particular Rights—(1) Right To Sue®? 
—(a) In General—aa. Federal Rule.°®” 
equity receiver cannot sue as such in the federal 
In the absence of title by conveyance or 


courts.°? 
statute,°* he will not be permitted 


143; Lett v. Thurber Whyland Co., 4 
Pa, Dists 239. 


Vt.—Lycoming F. 
Wright, 55 Vt. 526. 

W. Va.—Grogan vy. Egbert, 44 W. 
Va. 75, 28 SE 714, 67 AmSR 763. 


“The recognition by state courts of 
foreign receivers is by comity only, 
and is not extended to the detriment 
of citizens of the state, or to the prej- 
udice of resident creditors.” Stand- 
ard Oil Co. v. Sugar Products Co., 160 
as (63, LOTS 566, 569. 


91. Right to defend see infra § 654. 


When subject to suit see infra §§ 
663-665. 

Right of foreign receiver of insol- 
vent corporation to sue to enforce 
stockholders’ liability see Corpora- 
tions § 1542. 

92. In District of 
infra § 639. 


93. Sterrett v. Cincinnati Second 
Nat. Bank, 248 U.S; 73, 39 SCt 27; 
63 L. ed. 135 aff 246 Med. 7538, 159 
CCA 55, 3 ALR 256]; Great Western 
MIM meOtCC COOL Ve Harris, 198"U. Sook, 
25) SCt 770) 49. I. ed. 1163; Hale v. 
Allinson, 188 U. S. 56, 238 SCt 244, 47 
L. ed. 380; Booth v. Clark, 17 How. 
(U. S.) 322, 15 L. ed. 164; The Wa- 
bash, 296 Fed. 559; Sterrett v. Cin- 
cinnati Second Nat. Bank, 246 Fed. 
753, 159 CCA 55, 3 ALR 256 [certiorari 
granted 246 U. S. 668 mem, 38 SCt 
345 mem, 62 L. ed. 930 mem (aff 248 
WEES oOo DO 2k. Go deened.( iol 
Coal, ete., R. Co. v. Reherd, 204 Fed. 
859, 123 CCA 155 [eertiorari den 231 
U. S. 745 mem, 34 SCt 319 mem, 58 L. 
ed. 464 mem]; Fowler v. Osgood, 141 
Fed. 20, 72 CCA 276, 4 LRANS 824; 
Edwards y. National Window Glass 
Jobbers’ Assoc., 139 Fed. 795; Hazard 
v. Durant, 19 Fed. 471. 


“Our industry has been tasked un- 
successfully to find a case in which a 
receiver has been permitted to sue in 
a foreign jurisdiction for the property 
of the debtor. So far as we can find, it 
has not been allowed in an English 
tribunal; orders have been given in 
the English chancery for receivers 
to proceed to execute their functions 
in another jurisdiction, but we are not 
aware of its ever having been permit- 
ted by the tribunals of the last. We 
think that a receiver has never been 
recognized by a foreign tribunal as an 
actor in a suit.” Booth v. Clark, 17 
How. (U.'S.) 822, 334, 15 L. ed. 164. 


[a] Since the leading case of 
Booth v. Clark, 17 How. (U. S.) 322, 
15 L. ed. 164 “it is the settled doc- 
trine in federal jurisprudence that a 
chancery receiver has no authority 
to sue in the courts of a foreign ju- 
risdiction to recover demands or prop- 
erty therein situated. The functions 
and authority of such receiver are 
confined to the jurisdiction in which 
he was appointed. This prac- 
tice has become general in the courts 
of the United States, and is a system 
well understood anid followed. It per- 
mits an application for an ancillary 
receivership in a foreign sUrisaiotion 
where the local assets may be recov- 
ered and, if necessary, administered. 
The system established in Booth v. 
Clark has become the settled law of 
the federal courts.” Sterrett v. Cin- 
einnati-Second Nat. Bank, 248 U. S. 
By UG BO. SIC CH ORI Gels” atts 

[b] That there are no creditors in 
the jurisdiction where the receiver 
of the insolvent corporation attempts 


iGo XCCR Ake 


Columbia see 


RECEIVERS 


A foreign 


to sue either as 


to sue is held to be immaterial. Fow- 
be v. Osgood, 141 Fed. 20, 72 CCA 
76. 


§ Suit as judgment creditor see infra 
643. 

94. Great Western Min., etc., Co. v. 
Harris; 198 U.S, 56,25) SCtsi0) 29 
L. ed. 1168; Sterrett v. Cincinnati Sec- 
ond Nat. Bank, 246 Fed. 753, 754, 159 
CCAS 5d, 3TAUR. 2516) att 248) Wes: 
13, 29 Iu. ed. 27, (63) Lived. 135i. 


“Tt is the settled rule that a mere 
chancery receiver is but an officer of 
the court appointing him, and that in 
the absence of some conveyance or 
statute vesting in him title to the 
debtor’s property he cannot sue in the 
courts of a foreign jurisdiction for 
its recovery upon the mere order of 
the appointing court, or without oth- 
er authority than that arising from 
his appointment as receiver; and 
that in the absence of actual convey- 
ance (there was none in this case) 
the question whether the receiver has 
title is governed by the statutes of 
the state by whose court the appoint- 
ment was made.’ Sterrett v. Cin- 
cinnati Second Nat. Bank, supra. 


[a] Receiver appointed, under 
state statute, to administer the prop- 
erty and assets of the insolvent un'‘der 
the authority and direction of the 
appointing court, but not undertaking 
to vest in the receiver an estate in 
the property to be administered, the 
receiver cannot sue for the recovery 
of property and assets in a foreign 
jurisdiction. Sterrett v. Cincinnati 
Second Nat. Bank, 248 U. S. 73, 39 SCt 
27, 68 L. ed. 135 [aff 246 Fed. 753, 159 
CCAY 55, 3 ALR 256) 


95. Booth v. Clark, 17 How. (U. S.) 
Boe No, eo ea ld ui Coal vere Re n@o. 
v. Reherd, 204 Fed. 859, 882 [certio- 
rari den 231 U. S. 745 mem, 34 SCt 
319 mem, 58 L. ed. 464 mem]. 


“Upon the question of the terri- 
torial extent of a receiver’s jurisdic- 
tion and powers, for the purpose of 
instituting actions connected with 
his receivership, the prevailing ‘doc- 
trine, established by the Supreme 
Court of the United States and sus- 
tained by the weight of authority in 
various states, is that the receiver 
has no extraterritorial jurisdiction or 
power of official action, and cannot, as 
a matter of right, go into a foreign 
state or jurisdiction and there insti- 
tute a suit for the recovery of de- 
mands due to the person or estate sub- 
ject to his receivership.” High Re- 
celvers) (4th jed) /p 271. [aqulot. Coal, 
etc., R. Co. v. Reherd, supra]. 


96. Great Western Min., etc., Co. v. 
TSWISY WSS) Ain, Sh eb oi be Ts Sct 770, 49 
Med lL LoOsi a OOtnL VaO©larky) ty How. 
CUNSDESe2, oe Dao ia, ed: 164; Primos 
Chemical Co. v. Fulton Steel Corp., 
254 Fed. 454; Coal, ete., R. Co. v. Re- 
herd, 204 Fed. 859, "882 feertiorari den 
Peal iee Sb. AG mem, 34 SCt 319 mem, 
58 L. ed. 464 mem]. 


“A receiver has never been recog- 
nized by a foreign tribunal as an ac- 
tor in a suit. He is not within that 
comity which nations have per mitted, 
after the manner of such nations as 
practice it, in respect to the judg- 
ments and decrees of foreign tribu- 
nals.’”” Booth y. Clark, supra. 


“His functions and powers, for the 
purposes of litigation, are held to be 
limited to the courts of the state with- 
in which he was appointed, and the 
principles of comity between nations 
and states, which recognize the judi- 
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[§ 638 


matter of right®® or of comity.%* 
“Foreign receiver’ within this rule. 
appointed in a federal district is foreign to the courts 
of another federal district located 
state,®? but is not foreign to another federal district 


A receiver 


in a different 


cial decisions of one tribunal as con- 
clusive in another, do not apply to 
such a case, and will not warrant a 
receiver in bringing an action in a 
foreign court or jurisdiction.’ High 
Receivers (4th ed) p 271 [quot Coal, 
etc., R. Co. v. Reherd, supra]. 


[a] Matter for legislature rather 
than courts.—‘It will thus be seen 
that the decision in Booth v. Clark, 17 
How. (U. S.) 322, 15 L. ed. 164, rests 
upon the principle that the receiver’s 
right to sue in a foreign jurisdiction is 
not recognized upon principles of com- 
ity, and the court of his appointment 
can clothe him with no power to ex- 
ercise his official duties beyond its ju- 
risdiction. The ground of this conclu- 
sion is that every jurisdiction, in 
which it is sought by means of a re- 
ceiver to subject property to the con- 
trol of the court, has the right and 
power to determine for itself who the 
receiver shall be, and to make such 
distribution of the funds realized 
within its own jurisdiction as will 
protect the rights of local parties in- 
terested therein, and not permit a 
foreign court to prejudice the rights 
of local creditors by removing assets 
from the local jurisdiction without 
an order of the court or its approval 
as to the officer who shall act in the 
holding and distribution of the prop- 
erty recovered. A Ete 1S) wa OU 
less because of the doctrine therein 
declared that the ,.practice has be- 
come general in the courts of the 
United States, where the property of 
a corporation is situated in more than 
one jurisdiction, to appoint ancillary 
receivers of the property in such sep- 
arate jurisdictions. It is true that 
the ancillary receiverships are gen- 
erally conducted in harmony with the 
court of original jurisdiction, but such 
receivers are appointed with a view of 
vesting control of property rights in 
the court in whose jurisdiction they 
are located. If the powers of a chan-= 
cery receiver in the Federal courts 
should be extended so as to authorize 
suits beyond the jurisdiction of the 
court appointing him to recover prop- 
erty in foreign jurisdictions, such en- 
largement of authority should come 
from legislative and not judicial ac- 
tion.” Great Western Min., etc., Co. v. 
Harrisy,198 US Se 561 SUG) but, 25) set 
770, 49 L. ed. 1163 [quot Primos Chem- 
ical Co. v. Fulton Steel Corp., 254 Fed. 
454, 461]. 


[b] Some earlier cases recognized 
the rule of suit by comity as applied 
to receivers. Lewis v. Clark, 129 Fed. 
570, 64 CCA 138; Lewis v. American 
Naval Stores Co., 119 Fed. 391; Sands 
v. Greeley, 88 Fed. 130, 31 CCA 424; 
Rogers v. Riley, 80 Fed. 759; Chand- 
ler v. The Willamette Valley, 76 
Fed. 8388, 853; Taylor v. Life Assoc. 
of America, 13 Fed. 493; Olney v. 
Tanner, 10 Fed. 101. 


State rules as to comity see infra § 
639. 


97. The Wabash, 296 Fed. 559; U. 
S. Mortgage, etc., Co. v. Missouri, etc., 
R. Co., 272 Fed. 458 [certiorari den 
256 U. S. 699 mem, 41 SCt 538 mem, 
65 Teegeds TIT) memis. Howler! vy. .Os= 
good, 141 Fed. 20, 72 CCA 276; Brig- 
ham v. Luddington, 4 F. Cas. No. 1,- 
874, 12 Blatchf. 237. 


[a] TIllustration.—A receiver in 
one district, appointed by a court by 
virtue of its general power as a court 
of chancery, may not in another dis- 
trict enforce in admiralty a _ lien 
against a vessel sold under a libel, 


— 


For later cases, developments an'd changes in the law see Annotations, same title and section number. 


§§ 638-639] 


within the same state as the district of his appoint- 
A receiver appointed by a state court is 
foreign to a federal district in a different state®® but 
not to a federal district: within the state of his ap- 


ment.?8 


pointment.+ 
[§ 639] bb. Rule 


as a matter of comity,® 


as there can be no difference wheth- 
er a receiver has merely filed a peti- 
tion in accordance. with ‘admiralty 
rules or whether he is suing to im- 
pound a fund, and he could not sue 
under the general rule forbidding a 
receiver without title to sue in a for- 
eign jurisdiction. The Wabash, 296 
Fed. 559 


98. Horn v. Pere Marquette R. Co., 
151 Fed. 626. 


99. Coal, etc., R. Co. v. Reherd, 204 
Fed. 859, 123 CCA 155 [certiorari den 
231 U. S. 745 mem, 34 SCt 319 mem, 
58 L. ed. 464 mem]. 


[a] Receiver so appointed without 
more, had no authority to institute 
a suit in a federal court sitting in 
another state. Coal, etc., R. Co. Vie 
Reherd, 204 Fed. 859, 123 CCA 155 
{certiorari den 231 U. S. 745 mem, 34 
SCt 319 mem, 58 L. ed. 464 mem]. 


1. Grant v. A. B. Leach & Co., Inc., 
280, WU. S. 351, 50 (SCt 107,111 [rev 27 
EY 2d) 201). 


“The Federal court in the same 
State cannot rightly be considered a 
court of foreign jurisdiction within 
the meaning of the general rule, and 

. there is no substantial ground 
for extending that rule.’ Grant v. 
A. B. Leach & Co., Inc., supra. 


{a] Ilustration.—The rule that a 
chancery receiver, having no title to 
corporate property, cannot maintain 
an’ action for its recovery, in the 
courts of a foreign jurisdiction, is not 
applicable to a suit by the receiver 
appointed by the state court to re- 
eover corporate assets, where such 
suit is maintained in the federal dis- 
trict court embracing: the territorial 
limits of the jurisdiction of the court 
which appointed such receiver and 
‘granted Benes On to smaintain suit. 


Grant v. A. B. Leach & Co., Ine., 280 
A BOC Sh ashi eae SCt 107. 
ey Pall Bros. We 


China Mut. Ins) Cos 6Adas Ay 97,60 
S 452. 


Cal.—Wright v. Phillips, 60 Cal. A. 
58, 213, Ri 288. 


Del.—Stockbridge v. 
Del. Ch. 72; 33. A 620. 


Ga.—Bullock v. Oliver, 155 Ga. 151, 
116 SE 293, 29 ALR 1484 [rev (A.) 
111 SE 680]. 


Iowa.—Wyman v. Eaton, 107 Iowa 
QI TU eNWe 865, 102 AmSR 193, 143 
LRA 695; Parker v. Lamb, 99 Lowa 
265, 68 NW 686, 34 LRA 704; Ayres 
v. Siebel, 82 Iowa 347, 47 NW 989. 


Kan. ete., Mfg. 
Co., 48 Kan. 777, 30 P 163. 


Mass.—Amy v. Manning, 149 Mass. 
487, 21 NE- 943. 


Beckwith, 6 


Mo.—State v. National City Bank, 
(A.) 274 SW 945 [transi 267 SW 
118]. 


162 N. 
30 


N. Y.—Howarth v. Angle, 
Y. 179, 56 NE 489, 47 LRA 725, 
SS ae 306. 

C.—Van eet v. Latham, 195 
N. NG. 389, 142 SH 322 

Oh.—State v. Gente. 114 Oh. St. 
504, 151 NE 755; Leman v. MacLen- 
nan, 28 Oh. Cir. Ct. 137 [aff 75 Oh. 


in Other Jurisdictions. 
courts of the states agree in holding that a foreign 
equity receiver relying solely on his foreign appoint- 
ment cannot sue as a matter of right.” 
differ as to whether he should be permitted to do so 
each state establishing its 
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of comity.’ 


The 
repudiated*® the 


But they 


643, 80 NE 1129]. 


Pa.—Booker v. Ennis, 86 Pa. Super. 
1454" Perfection ~Lire;, etc:, “Co, v. 


-George Tire Serv. Co., 5 Pa. Dist. & 


es 744, 


R. I.—Hazlett v. Woodhead, 28 R. 
De 452.6 Vea loos 
Tenn.—Van Tuyl v. Carpenter, 135 
Tenn. 629, 188 SW 2384; Hardee v. 
Wilson, 129 Tenn. 511, 167 SW 475, 
AnnCasl916A 94. 


Tex.—Malone y. Johnson, 45 Tex. 
Civ. A. 604, 101 SW 503. 
Wis.—Filkins v. Nunnemacher, 81 


Wis. 91, 51 NW-79. 


{a] “It is well settled that the 
receiver of a foreign court may not, 
as a matter of right, sue in the courts 
of this state.” Hardee v. Wilson, 
129 Tenn. 511, 167 SW 475, 476, Ann 
Casl916A 94. 


[b] Receiver from foreign nation. 
—‘The decree of the alien courts 
transfers to the alien receiver no ti- 
tle to the property in this state su- 
perior to the lien of domestic policy- 
holders and creditors, and hence, 
within this state, he is not as a mat- 
ter of right recognized as a proper 
or necessary party in this. suit.” 
State v. Crabbe, 114 Oh. St. 504, 151 
NE 755, 757. 

Statutory right see infra § 641. 

Vested with title see infra § 642. 

3. See infra text and notes 5-24. 


4 Wright v. Phillips, 60 Cal. A. 
578, 213 P 288, 289. 


“Each state, of course, establishes 
its own policy on the subject. The 
policy of this state conforms to the 
generally recognized rule under which 
the plaintiff properly claims the privi- 
lege of maintaining ‘his action.’ 
Wright v. Phillips, supra. 


[a] In Nevada it has been judi- 
cially stated that no rule respecting 
the authority of a foreign receiver to 
sue has yet been formulated by stat- 
ute or by adjudication. Dunphy v. 
McNamara, 50 Nev. 113, 252 P 943 
(where, under the facts, the court 
declined to decide the question). 


5. See supra § 638. 


6. Del.—Stockbridge v. Beckwith, 
6 Del, Ch. 72, 33 A 620. 


Ga.—Bullock y. Oliver, 155 Ga. 151, 
116 SE 293, 29 ALR 1484 [rev (A.) 
111 SE 680]. 


Mass.—Amy v. Manning, 149 Mass. 
487, 21 NE 943; Harvey v. Varney, 
104 Mass. 436 (which cases, upon re- 
fusing to appoint a receiver, assign 
as one reason that ‘he would have no 
power to sue to collect debts else- 
where). 


Oh.—Leman vy. MacLennan, 28 Oh. 
Cir. Ct. 137 [aff 75 Oh. St. 643, 80 NE 
1129]; Parkinson v. Ohio Nat. Bank, 
5 Oh. Dec. (Reprint) 317, 4 AmLRec 
401. Ohio cases recognizing general 
principle of comity see supra § 638. 


Tex.—Malone v. Johnson, 45 Tex. 
Civ. A. 604, 101 SW 503. 


Vt.—Murtey v. Allen, 71 Vt. 
45 A 752, 76 AmSR 779. 


Wis.—Filkins v. Nunnemacher, 81 
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own policy in this respect.4 

Forbidding suit. 
the federal rule® and broadly denying the authority 
of a foreign equity receiver to sue," even as a matter 


There are authorities following 


Other authorities have expressly 
federal doctrine.? While denying 


the power of a foreign receiver to sue as matter of 
right,+° the courts of such states ordinarily accord 
him that privilege as a matter of comity.+* 
ing to this view, the privilege of suit will be granted 


Acecord- 


Wiss 9a 25 aN Wiig Oe 

7. Stockbridge v. Beckwith, 6 Del. 
Ch. 72, 33 A 620; Filkins v, Nunne- 
macher, 81 Wis. 91, 51 NW 79. ‘ 

8 Stevens v. Tilden, 122 Minn. 
250, 142 NW 315; Edwards v. Na- 
tional Window Glass Jobbers’ Assoc., 
(N. J.) 68 A 800. 


9. See supra § 6388. 


10. See supra text and note 2. 
11. Ala.—Boulware vy. Davis, 90 
Ala. 207, 8 S 84, 9 LRA 601. See 


Hieronymous v. China Mut. Ins. Co., 
6 Ala. A. 97, 60 S 452). 453. 


Cal.—Wright v. Phillips, 60 Cal. A. 
578, 213 P 288. 


Ind.—Metzner v. Bauer, 98 Ind. 425. 


Iowa.—Hedrick v. McElroy, 76 NW 
716; Ottumwa State Bank v. McEI- 
roy, 106 Iowa 258, 76 NW 715. But 
see Ayres yv. Siebel, 82 Iowa 347, 47 
NW 989 (where the issue involved 
was the right of the trustee of a 
foreign corporation to sue, but where 
in considering such question the court 
stated that the receiver of a for- 
eign corporation should be denied the 
right to sue even under the doctrine 
of comity). 


Kan.-—Winans v. Gibbs, etc., * Mfg. 
Co, 248k Kean, Win SON eae 
Ky.—Hallam vy. Ashford, 70 SW 


197, 24 KyL 870. 


Md.—Castleman v. Templeman, 87 
Md. 546, 40 A 275, 67 AmSR 363, 41 
LRA 367. , 


Minn.—Stevens vy. Tilden, 122 Minn. 
250, 142 NW 3815.. 


Mo.—State v. National City Bank, 
(A.) 274 SW 945 [transf 267 SW 118]: 
Interstate Trust, ete., Co. v. Dierks 
Lumber, etc., Co., 133° Mov Aje3 5013 
SW 1. But see Farmers’, etc., Ins. 
Co. v. Needles, 52 Mo. 17 (denying 
right to sue by receiver of corpora- 
tion on note to corporation, there 
being no assignment of the note to 
the receiver). 


Nebr.—Bodge v. Skinner Packing 
Co., 115 Nebr. 41, 211 .NW °203; Ten 
Broek v. Caldwell, 95 Nebr. 464, 145 
NW 980, AnnCasi1916D 613. 


N. J.—Edwards v. National Win- 
dow Glass Jobbers’ Assoc., 68 A 800; 
Hurd-v. Elizabeth, 40 INeidip dae. de 


N. Y.—Toronto General Trust Co. 
Vv. Chicago, ete., R.iCos W23Nee. 37 
28 NE 198; Dayton Vie BOVSt ro N. 

435 [aff 7 Bosw. 115]; Buck Ridge 
Cee Min. Co. v. Rosoff Engineering 
Co., 215 App. Div. 441, 214 NYS 60. 

Y. C.—Van Kempen y. Latham, 
195 N. G 389, 142 SE 322. 

Pa.—Perfection Tire, ete., Co. v. 
George Tire Serv. Co., 5 Pa. Dist. & 
Co. 744. 


R. I.—Hazlett v. Woodhead, 28 R. 
Dy 452; 67 AST 3 6. 
ae D.—Cole v. Sassenbeery, 230 NW 

Tenn.—Hardee y. Wilson, 129 Tenn. 
511, 167 SW 475, AnnCasl1916A 94. 
See Van Tuyl v. Carpenter, 135 
Tenn. 629, 188 SW 234, 237. But see 
Dillingham vy. Traders’ Ins. Co., 120 
Tenn. 302, 108 SW 1148, 1150, 16 LRA 
NS 220 (where the court said: “A 
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where there is no prejudice to domestic persons or 
policies,t? but will be denied where the privilege of 
suit would prejudice domestic citizens'® 
tors,!* or would contravene the public policy of the 
Of course the doctrine of comity is in- 
suing receiver fails to state a 


forum.?? 
applicable where the 
cause of action.'® 


Reciprocity. It has been held. that where the 
rights of domestic creditors are not involved, suit will 
be permitted by the state of the forum despite the 
existence of a contrary rule in the state of foreign 
But in so far as the exercise of 
comity may depend upon the grant of a reciprocal 

privilege in the foreign state, it will be presumed 


appointment.+* 


receiver appointed by a foreign state 
cannot sue in this state to recover 
property never in his individual pos- 
session’’). 

W. Va.—State v. U.S. eee? etc., 
Co., 81 W. Va. 184, 94 SW 1238. 


“That comity will be_ ex- 
tended, wherever the rights of local 
or domestic creditors are not preju- 
diced, is now the general rule.” 
Wright v. Phillips, 60 Cal. A. 578, 580, 
213. P 288. 


[a] On demurrer.—‘‘The demurrer 
is founded solely on the ground that 
a receiver appointed in a court of a 
foreign nation should not be allowed 
to sue in this jurisdiction, although 
the receiver alleges ownership of the 
notes due and owing, permission 
granted to sue, order in the foreign 
court giving authority and direction 
to bring this suit, and on trial would 
have to produce the notes in this 
jurisdiction. We must be friendly 
with other siates and nations if we 
want other states and nations to be 
friendly with us. On the facts and 
circumstances of this case, we think 
the complaint states a cause of ac- 
tion.’ Van Kempen v. Latham, 195 
N. C. 389, 394, 142 SE 322. 


{b] Suit on contract.—Ten Broek 
v. Caldwell, 95 Nebr. 464, 145 NW 980, 
AnnCasi916D 613. 


[ec] To recover a debt.—Hallam v. 
Ashford, 70 SW 197, 24 KyL 870. 


[d] To recover property.—‘‘The 
legal effect of the appointment of a 
receiver in a foreign jurisdiction, in 
transferring to him the right to col- 
lect the property passing under his 
control by virtue of such office, will 
be so far recognized by the courts 
of this state as to enable such officer 
to maintain a suit for the recovery 
of such property.” Edwards v. N 
tional Window Glass Jobbers’ 
soc., (N. J.) 68 A 800, 801. To same 
effect Hurd v. Elizabeth, 41 N. J. L. 1. 


[e] Receiver appointed by a for- 
eign nation, whose authority or right 
is not disclosed, has a prima facie 
right to. maintain an action in state 
courts, in the exercise of general 
equity jurisdiction, without first hav- 
ing procured an ancillary appoint- 
ment. Van Kempen v, Latham, 195 
N. C. 389, 142 SE 322. 


12. Ala.—Boulware v. Davis, 
Alas 207, 8.584, 9 LRA ‘601. 


Cal.—Iowa, etc., Land Co. v. Hoag, 
132 Cal. 627, 64 P 1073; Wright v. 
Phillips, 60 Cal. A. 578, 213 P 288. 


N. J.—Edwards v. National Win- 
dow Glass Jobbers’ Assoc., 68 A 800. 


N. Y.—Stone v. Penn Yan, etc., R. 
Co., 197 N. Y. 279, 90 NE 848, 184 Am 
SR 879; Howarth v. Angle, 162 N. Y. 
179, 56 NE 489, 47 LRA 725, 30 NY 
CivProc 306; Mabon v. Ongley Elec- 
tric Co. P56, N. Y.°196,°50° NE 805; 
Barclay vy. Quicksilver Min. Co., 6 
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or eredi- 


[§ 639 


that such reciprocity obtains, in the absence of proof . 
to the eontrary.'* 


In the District of Columbia a foreign receiver may 
by comity sue,'® as where he intervenes,?° in the dis- 
triet courts, provided there is no contravention of 
local policy nor detriment to local creditors.” 


In Quebec it has been held that a foreign receiver 


state.-® 


Lans. 25. 


N. C.—Van Kempen v. Latham, 195 
N. C. 389, 142 SH 322. 


Pa.—Perfection Tire, ete., Co. v. 
Sites Tire .Sérv. Co: 5 Ra, Dist! & 
oO. 


Ss. D.—Cole v. Sassenberry, 
NW 22; Small v. Smith, 14 S. D. 
86 NW 649, 86 AmSR 808. 


Tenn.—Hardee v. Wilson, 129 Tenn. 
511, 167 SW 475, AnnCas1916A 94. 


[a] Prevailing doctrine permits 
the maintenance of actions, by for- 
eign receivers where there is no in- 
terference with the rights of domes- 
tic creditors. Iowa, etc., Land Co. v. 
Hoag, 132 Cal. 627, 64 P 1073. 


{b] Land.—(1) A foreign receiver 
has been permitted to foreclose a 
mortgage on land where no creditor 
asserts any rights, and ample oppor- 
tunity has been afforded for that 


230 
621, 


purpose, and only the parties liti- 
gant are _ interested. Boulware  v. 
Davis; 90° Ala: 207, 8S) 84;19" LRA 


601. (2) And he has been held to be 
entitled to maintain an action for 
the recovery of realty in the posses- 
sion of a resident of the state, where 


no rights of resident creditors in- 
tervene. Small v. Smith, 14 8. D. 
621, 86 NW 649, 86 AmSR 808. 


13. Brown vy. Tishomingo Bank 
Co., 200 Ala. 613, 76 S 971; Ezzell v. 
Wilson; 200 Ala. 612,.76 S 9170; 
Hieronymous vy. China Mut. Ins. Co., 
6 Ala. A. 97, 60 S 452; Flaacke. v. 
Winona Mills Co., 104 Conn. 665, 672, 
134 A 265; Wyman v. Eaton, 107 
Iowa 214, 77 NW 865, 70 AmSR 193, 
43 LRA 695. 


“Where the maintenance of an ac- 
tion by a receiver in the court of a 
foreign State will result to the dis- 
advantage of the just claims of the 
citizens,of that State, comity does 
not require that he be permitted to 
prosecute it, and the privilege to do 
so should be denied to him.” Flaacke 
v. Winona Mills Co., supra, 


14. Hieronymous y. China Mut. 
Ins. Co., 6 Ala. A. 97, 60 S 452; Shloss 
v. Metropolitan Surety Co., 149 Iowa 
382, 128 NW 384; Booker y. Ennis, 
86 Pa. Super. 145. 


[a] Action abatable.—A 
abatement of an action on 
mium note by a foreign receiver 
brought under purported authority 
of the decree appointing him, should 
have been sustained, although de- 
fendants could have presented their 
equities by way of set-off or counter- 
claim, where the effect of permit- 
ting the foreign receiver to enforce 
his demand would amount to depriv- 
ing local creditors of the opportun- 
ity of subjecting such demand to the 
satisfaction of their claims, the right 
of a foreign receiver to sue in this 
state not being derived from a de- 
cree of the foreign court, but resting 
upon a courtesy exercised where 


plea in 
a pre- 


may sue as a matter of comity.?? 
“Foreign receiver’ within these rules. 

seem that a receiver appointed by a federal court 

within the state is not foreign to the courts of such 


It would 


Receiver of national bank appointed by controller 
of the currency is not a foreign receiver within the 


Hierony- 
6 Ala. 


certain conditions exist. 
mous v. China Mut. Ins. Co., 
Ax 97,7 00'S 4iex 


[b] Matter of defense.—The exist- 
ence of prejudice to domestic credi- 
tors precluding the exercise of com- 
ity is matter of defense, the nega- 
tive of which need not be established 
by plaintiff. Stevens v. Tilden, 122 
Minn. 250, 142 NW 315. 


{c] Suit to recover excess pay- 
ment.—Where a local creditor pre- 
sented his claim to a foreign re- 
ceiver, even if such act conferred ‘ 
jurisdiction on the foreign court to 
pass upon that claim, when the claim 
was allowed and paid the defendant 
was out of court for all purposes, so 
that the foreign court thereafter 
lacked jurisdiction of the creditor’s 
person to decree return of the money 
and the foreign receiver could not 
sue in the local court for return of 
the money as an excess payment. 
Booker v. Ennis, 86 Pa. Super. 145. 


15. Hieronymous v. China Mut. 
Ins. Co., 6 Ala. A. 97, 60 S 452, 453. 


“Permission to maintain such a 
suit is not warranted when it appears 
from the situation, as it is disclosed 
to the court, that by doing so exist- 
ing rights of citizens or creditors in 
this state probably will be prejudiced 
or that the enforcement of the claim 
asserted will contravene any policy 
of the local law.’ Hieronymous v. 
China Mut. Ins. Co., supra. 


16. McCague vy. Dodge, 
205, 114 P 648. 

17. Iowa, etc., Land Co. v. Hoag, 
132 Cal: 627, 64 P 1073. 


18. "Perfection “Zire, ete.) Cosel. 
aeone Tire Serv., 5 Pa. Dist. & Co; 


50) ‘Calo: 


[a] Illustration.—Where defendant 
contended that as a prerequisite to 
suit in Pennsylvania, a Delaware re- 
ceiver must affirmatively show that 
Delaware granted a reciprocal privi- 
lege to Pennsylvania receivers, the 
contention was denied because in the 
absence of proof to the contrary it is 
presumed that the rule of comity 
prevails in other states, Perfection 
Mine.qiete.cCol. ve ages hy Tire Serv. 
Cox) Pad Dist. '(& Co; 74 


19. Barley v. tint toe 15 App. (D. 
C.) 427. See Mitchell Min. Co. v. 
Emig, 35 App. (D. C.) 527 (each state 
determines its own rule as to suit by 
comity). 


20. Barley v. Gittings, 15 App. (D. 
C.) 427. 

21. Barley v. Gittings, supra. 

22. Young yv. Consumer’s Cordage 


Co., 9 Que. Super. 471. 


See State v. U. S. Fidelity, 
etey Cos, 81 “YW. Via. AbSan OE Stee 
(where, the court intimated that such 
a receiver was not foreign, but held 
that even if foreign he could sue un- 
der the doctrine of comity). 


For later cases, developments and changes in the law see Annotations, same title and section number.. 


er Peon, |, 


§§ 639-642] 


rule making the authority of a receiver to sue de- 


pendent upon state comity.?4 
[§ 640] (b) Leave of Court.? 


to sue. 


[§ 641] (c) Express Statutory Authorization.?° 
Irrespective of conflicting rules as to the authority 
of a foreign receiver to sue by virtue of his appoint- 
ment,*° lre will be allowed to sue by the courts where 
he is accorded such right by express statutory pro- 


24 Peters v. Foster, 10 NYS 389, 
18 NYCivProc 380 [aff 127 N. Y. 685, 
27 NE 855]; Platt v. Crawford, 8 Abb 
PrNS_(N. Y.) 297. 


25. As essential to maintain suit 
under comity see infra § .646. 


26. See supra §§ 638-639. 
27. U. .S. Mortgage, ete., Co 
Missouri, etc., R. Co., 272 Fed. “458, 


460 [reh den 269 Fed. 497, and cer- 
tiorari den 256 U. S. 699. mem, 41 SCt 
538 mem, 65 L. ed. 1177 mem]; Ed- 

wards v. National Window Glass Job- 
bers’ Assoc., 139 Fed. 795; Bullock 
v. Oliver, 155 ‘Ga. 151, 116 SH 2938, 29 
ALR 1484, 


“Clearly the suit could not be 
brought in Texas by Schaff as receiv- 
er appointed by the United States 
District Court of Oklahoma. Even 
an order of that court authorizing 
him to bring such’ suit would not give 
him a standing as a litigant in the 
courts in Texas. As a litigant he has 
no standing outside of the jurisdic- 
tion of the court of his appointment.” 
U. S. Mortgage, etc., Co. v. Missouri, 
ete., R. Co., supra. 


28. Fowler vy. Osgood, 141 Fed. 20, 
W2 CCA 276. 

ye Title by statute see infra § 
642. ' 

30. See supra §§ 638, 639. 


e 81. “Bullock y. Oliver, 155 Ga. 151, 
116 SE 293, 29 ALR 1484. 


32. Taylor v. Life Assoc. of Amer- 
ica, 13 -Fed. 493 (as to Tenn. Act 
[1879] -<e 135 p. 173). 

a See supra §§ 638, 639. 

Ga.—Bullock vy. Oliver, 155 Ga. 
isi, ane SE 293, 29 ALR 1484, 

La.—Planters’ Bank y. Bass, 2 La. 
Ann, 430. 

N. J.—New York Nat. Trust Co. v. 
Miller, 33 N. J. Eq. 155; Bidlack v. 
Mason, 26 N. J. Eq. 230. 

Tenn.—Van Tuyl v. Carpenter, 135 
Tenn, 629, 188 SW 234. 

Vite Kine v. Cochran, 76 2Vth 1144, 
56 A 667, 104 AmSR 922; Lycoming 
HY Ins. Co. v. Wright, 55 Vt. 526. 

Wis.—Gilman vy. Ketcham, 84 Wis. 
Go 54 NW 395, 36 AmSR 899, 23 LRA 

“52. 


[a] Rule applied to action or pro- 
ceeding to obtain possession of prop- 


erty. Bidlack v. Mason, 26 N. J. Eq. 
230. 
35. Bullock vy. Oliver, -155 Ga. 151, 


116 SE 293, 29 ALR 1484 [rev 111 SE 
680]. 


36. Hopkins v. Lancaster, 254 Fed. 
190; Sterrett v. Cincinnati Second 
Nat. Bank, 246 Fed. 758, 159 CCA 55, 
3 ALR 256 {certiorari granted 246 
U. S. 668 mem, 38 SCt 345 mem, 62 
L. ed. 930 mem (aff 248 U. S.. 73, 39 
SOU onOs wl wedabloo ilsus InViINneaivs 
Baker, 925 Fed. 834; Bullock v. Oliv- 
er, 155 Ga. 151, 116 SE 293, 29 ALR 
1484 [rev (Ga. A.) 111 SE 680]. 


fa] Suit as of right.—‘‘Where the 
statute under which the appointment 
was made confers such title on the 


Where a foreign 
receiver is not otherwise entitled to sue,?° neither 
the court of his appointment?‘ nor that in which the 
suit is brought,?* can by its order grant him power 
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vision*! of the state in which suit is brought.®? 
[§ 642] (d) Title or Possession in Receiver. Ir- 


respective of conflicting rules as to the authority of 
a foreign receiver to sue by virtue of his appoint- 
ment,?? he will be accorded such right where he is 
vested with title to the assets of the insolvent,?* ex- 


press or implied,®° as where he is a statutory receiver 


receiver, he may sue as of right in 
the courts of the foreign jurisdic- 
tion; and such courts will, in respect 
to such question of title, accept the 


construction put upon the statute by’ 


the highest court of the state.’ Ster- 
rett v. Cincinnati Second Nat. Bank, 
246 Fed. 753, 754, 159 CCA 55, 3 ALR 
256 [aff 248 U. S. 78, 39 L. ed. 27, 63 
L. ed. 135]. 


{b] Chancery and statutory re- 
ceivers distinguished.—(1) “A chan- 
cery receiver cannot bring an action 
in his own name outside of the ju- 
risdiction of the court of his appoint- 
ment, because he does not have the 
legal title to the property of the cor- 
poration or the chose in action, and 
his representative capacity does not 
extend beyond the limits of the juris- 
diction by which he was appointed. 
The effect of a statutory receivership, 
however, may. by force of law be to 
transfer to the receiver the legal ti- 
tle to the property of the corporation 
including choses in action. The ju- 
ridical consequence of this is that 
such a receiver may bring suit outside 
of the jurisdiction of the authority 
appointing him, for the reason that 
he has the legal title and therefore 
may enforce it by an action.” Kelly 
v. Dolan,’ 218" Wed. “966, 968. (2) “A 
statutory receiver, invested with title 
to the assets of a dissolved corpora- 
tion, may sue in the courts of a state 
foreign to the state of his appoint- 
ment. Such a receiver is not a mere 
chancery receiver, but he derives his 
powers from the statute, and not from 
the manner of his appointment or the 
decree of the court.” Hopkins v. Lan- 
easter, 254 Fed. 190, 191. 


37. Oliver vy. Clarke, 106 Fed. 402, 
45 CCA 360. 

{a] Land conveyed to receiver as 
such.—Oliver v. Clark, 106 Fed. 402, 
45 CCA 360. 


38. Alaska.—Schoenwald v.  Mc- 
Donald, 5 Alaska 442, 453 [quot Cyc]. 


Iowa.—-Hale y. Harris, 112 Iowa 
372, 88 NW 1046. 


Mass.—Witters v. Globe Sav. Bank, 
171 Mass. 425, 50 NE 932. 


ee ein tea aaa v. Church, 7 Mich. 


Minn.—Gilbert v. Hewetson, 179 
Minn, 326, 82 NW 655, 79 AmSR 486. 


N. J.—Frazier v. Barnum, 19 N. J. 
Eq. 316, 19 AmD 666. 


N. Y.—Weller v. Pace Tobacco Co., 
2 NYS 292; Barclay v. Quicksilver 
Min. Co., 6 Lans. 25. 


But compare Seymour v. Newman, 
77 Mo. A. 578 (where an involuntary 
assignment was not enough by it- 
self to authorize the substitution of a 
receiver, it not appearing that he had 
given bond as required by the decree 
appointing him). 

{a] Collection of chose in action 
assigned to receiver under direction 
of the court. Frazier v. Barnum, 19 
N. J. Eq. 316, 97 AmD 666. 

[b] Foreclosure of assigned mort- 
gage.—Hale v. Harris, 112 Iowa 372, 
83 NW 1046; Graydon v. Church, 7 


expressly vested with title,?® or has aequired title 
by conveyance,*? as where he is an assignee®® or-quasi 
assignee,*®® the courts recognizing title as a valid 
ground of distinction from the case of the ordinary 
chancery receiver.*° 


And where a receiver obtains 


Mich. 36 (receiver holding mortgage 
by assignment made pursuant to 
court order). 


[ec] Situs of debt.—Where a re- 
ceiver of property of a resident of 
the state of Illinois appointed in a 
creditors’ suit in that state, to whom 
the debtor refused to make a trans- 
fer and to whom therefore the prop- 
erty of the debtor was transferred 
by a master by'order of court, it was 
held that he acquired title and the 
right to recover upon a debt due to 
the debtor from a resident of Wis- 
consin since the situs of the debt was 
at the domicile of the creditor. Gil- 
bert v. Hewetson, 79. Minn. 326, 82 
NW 655, 79 AmSR 486: 


{d] Transfer of corporate stock.— 
An assignment to a receiver of cor- 
porate stock and a power of attorney 
to transfer it to himself on the com- 
pany’s books gives him the title and 
a court of New York will assist him 
to effect the transfer. Weller v. 
Pace Tobacco Co., 2 NYS 292. 


39. Converse v. Hamilton, 224 U. 
S. 243, 32 SCt 415, 56 LL. eds. 749; 
Cooney Co. v. Arlington Hotel Co., 11 
Del. Ch. 286, 101 A 879; Bullock v. 
Oliver, 155 Gai 151, 116, SH/2293,, 29 
ALR 1484 [rev 111 SE 680]; Howarth 
v. Angle, 162 N. Y. 179, 56 NE 489, 
47 LRA 725 [aff 39 App. Div. 151, 57% 
NYS 187]. : 


“Where the rights and powers of a 
chancery receiver are not derived 
solely from his appointment by the 
court of another State, and where he 
is invested by statute with the right 
of a quasi-assignee or representative 
of creditors, he can sue upon claims 
and demands due the insolvent per- 
sons whose estate he is administering, 
not strictly by virtue of his appoint- 
ment, but by reason of his title and 
the power conferred upon him by 
such statute. When the statute ex- 
pressly confers upon the receiver ti- 
tle, the chancery receiver can sue in 
the courts of the jurisdiction in which 
he is appointed and also in the courts 
of foreign jurisdictions. No one 
questions this doctrine. seThis 
principle likewise applies where by 
necessary implication a chancery or 
statutory receiver is vested by stat- 
ute with title, or is made the repre- 
sentative of creditors; he being con- 
sidered, under such circumstances, 
substantially an assignee.’ Bullock 
v. Oliver, 155 Ga. 151, 154, 116 SE 293, 
29 ALR 1484, 


40. Hardee v. Wilson, 129 Tenn. 
511, 167 SW 475, AnnCas1916A 94. 
But see Perfection Tire, ete., Co. v. 
George Tire Serv. Co., 5 Pa. Dist. & 
Co. 744 (where the court expressly 
refuses to recognize any such distine- 
tion, but permitted suit on the gen- 
eral ground of comity). 


“There is a distinction between the 
right and power of a receiver in a 
foreign court, when that receiver is 
by statute or voluntary assignment 
or conveyance vested with title to the 
assets of the estate he is administer- 
ing, and the right of such receiver 
when ‘he is a mere chancery court 
appointee.” Hardee v. Wilson, supra. 


( 
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possession of property within, the jurisdiction of the 
court appointing him, such possession is lawful when 
taken, and creditors residing in other jurisdictions 
have no rights superior to those of creditors residing 
within the jurisdiction of the appointing court with 
respect to such property, and if it is taken into an- 
other jurisdiction by the receiver his possession will 
be protected; the order of the court appointing him 
vests-in him a special property which authorizes him 
to maintain an action for the protection of his pos- 
session.*+ 


[§ 643] (e) Receiver as Judgment Creditor. A 
foreign receiver who is also a judgment creditor may 
sue in the latter capacity.*? 


[§ 644] (f) Effect of Foreign Adjudication on 
Right To Sue.*® A domestic receiver who has ap- 
peared in a foreign jurisdiction in a suit involving 
property there located, and has suffered an adverse 
decision, cannot subsequently sue in his home juris- 
diction to secure rights denied him by the foreign 
adjudication.*4 
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[§ 645] (g) Suit To Set Aside Judgment or Con- 
veyance. Under the rule broadly denying a receiv- 
er’s power to sue in another jurisdiction,*® it has 
been held that a foreign receiver cannot sue to set 
aside a domestic judgment,*® nor even a fraudulent 
conveyance.*7 But under the doctrine permitting 
suit by comity#® and in the absence of prejudice to 
resident creditors or contravention of the policy of 
the forum,*® relief of this character is accorded to 
foreign receivers.°° 

[§ 646] (h) Procedure—aa. Leave of Court.*? 
Where a receiver is otherwise entitled to sue extra- 
territorially,°? he should ask permission of the for- 
eign court to sue before starting his action.®? This 
would seem to be based upon reasons for which an 
ancillary receiver is appointed.°* But his failure to 
do so is an objection that may be waived,°° and ecan- 
not ordinarily be raised for the first time on appeal.°® 

[§ 647] bb. Name in Which Action Brought.°** 
The cases as a general rule which accord recognition 
to a receiver who is authorized to sue in the state of 


41. Conn.—Pond vy, Cooke, 45 Conn. 
126, 29 AmR 668. 

Ill.— Chicago, ete., R. Co. v. Keokuk 
Northern Line Packet Co., 108 Ill. 317, 
48 AmR 557. 

La.—McAlpin v. Jones, 10 La. Ann. 
552. 

Mo.—Robertson 
135, 36 SW 610, 58 
203. 

N. D.—Woodhull v. Farmers’ Trust 


vy: Staed, 135. Mo. 
AmSR 569, 33 LRA 


oS. 11 N. D. 157, 90 NW 795, 95 AmSR 


Tenn.—Cagill v. Woolbridge, 8 
Baxt. 580, 35 AmR 716. 


Contra Humphreys v. Hopkins, 81 
Cal. 551, 22 P 892, 15 AmMSR 76, 6 LRA 


792. 


[a] Replevin.—A receiver may 
maintain replevin where he had been 
ordered to ship goods to Tennessee 
and to hold the proceeds, etc., al- 
though he had not yet given bond. 
Cagill v. Woolbridge, 8 Baxt. (Tenn.) 
580, 35 AmR 716. 


[b] Where property is wrongfully 
removed from the jurisdiction of the 
state in which the receiver was ap- 
pointed, he may reclaim it by action 
in the foreign jurisdiction. McAlpin 
v. Jones, 10 La. Ann. 552. 


{e] Principle governing such cases 
(1) has been considered to be one of 
law and not of comity. Robertson 
v. Staed, 135 Mo. 135, 36 SW 610, 58 
AmSR 569, 33 LRA 203. (2) But the 
rule has also ben considered to rest 
upon comity. Woodhull v. Farmers’ 
Trust) Co., 11 IN. D. 157.90 NW 795; 95 
AmSR 712. 


42. McBride v. Oriental Bank, 200 
Fed. 895; Wilkinson v. Culver, 25 Fed. 
639, 23 Blatchf. 416. 


{a] Thus a receiver for a corpo- 
ration, appointed by a state court, 
who as such has recovered a judg- 
ment in his own state, may maintain 
an action thereon in another jurisdic- 
tion aS a judgment creditor, and his 
description of himself in his pleading 
as receiver may be treated as sur- 
plusage. McBride y. Oriental Bank, 
200. Fed. 895. 


F aS On right to defend see infra 
54, i 

44. Denver City Waterworks Co. 
v. American Waterworks Co., 81 N. J. 
Hq. 139, 85 A’ 826 [aff 82 N. J. Eq. 
365, 88 A 1052]. 

[a] Illustration.—A receiver, a 
party to a proceeding in the courts of 


another state attacking the validity 
of a foreclosure sale of the assets of 
his insolvent, and therein enjoined 
from claiming any title thereto, has 
exhausted his right to appeal to state 
comity, so that the chancery court 
will not thereafter permit him to at- 


tack such injunction order. Denver 
City Waterworks Co. v. American 
Waterworks, 81 N. J. Eq. 139, 85 «A 


826 [aff 82 N. J. Eq. 365, 88 A 1052]. 
45. See supra §§ 638, 639. 


46. Malone v. Johnson, 45 Tex. Civ. 
A. 604, 101 SW 508. 

[a] Intervening in original pro- 
ceedings.—Where a judgment was 
final, and the term of the court at 
which it was rendered had expired be- 
fore the institution of a proceeding 
to have the judgment set aside, the 
proceeding will be regarded as an 
original suit, and cannot be main- 
tained by a receiver appointed in an- 
other state, although he was an in- 
tervening party to the suit in which 
the judgment was rendered. Malone 
v. Johnson, 45 Tex. Civ. A. 604, 101 
SW 5038. 


47. Filkins v. 
IVValS ae Oolnio le NN anid) Os 


48. See supra § 639. 


49. Borton v. Brines-Chase Co., 175 
Pa. 209, 34 A 597, 


[a] Deed of general assignment 
for the benefit of resident creditors 
will not be set aside at the suit of 
a foreign receiver. Borton v. Brines- 
Chase Co., 175 Pa. 209, 34 A 597. 


50. Comstock v. Frederickson, 51 
Minn. 350, 53 NW 713; Sobernheimer 
v.,Wheeler, 45 N. J. Hq. 614, 18 A 234; 
New York Nat. Trust Co. v. Miller, 
30 Nod: Ha. 155; Bidlack Vv. Mason, 
26 N. J. Eq. 280; Barclay v. Quick- 
Silver, Min. (Co:,) 6) ans) CN. Ys) 22/08 
Runk vy. St. John, 29 Barb. CN. Y.) 585 


[a] Suit to set aside a judgment 
fraudulent as to creditors represent- 
ed by the receiver, no rights of resi- 
dent creditors intervening. Comstock 
v. Frederickson, 51 Minn. 350, 53 NW 
(13>) Bidlack vs Mason, 26 N. J. Eq: 
230 (suit to set aside a fraudulent 
judgment in which aid was extended 
to him by the appointment of a re- 
ceiver in New Jersey). 


[b] Suit to set aside conveyance.— 
Where the receiver of a corporation 
which was chartered in Pennsylvania 
and New Jersey and dissolved in New 
Jersey was recognized in New York 
in a suit to set aside a fraudulent con- 
veyanece. Runk v. St. John, 29 Barb. 


Nunnemacher, 81 


CNS evs) 585: 


51. As affecting substantive right 
to sue see supra § 640. 

52. See supra §§ 638-645. 

53. Castleman vy. Templeman, 87 
Md. 546, 40 A 275, 67 AmSR 363, 41 
LRA 367; Person v. Leary, 126 N. C. 
504, 36 SE 35, 127 N. C. 114, 37 SE 149; 


Hazlett v. Woodhead, 28 R. I. 452, 67 
A 736. 


[a] It would be proper practice to 
file a petition setting forth the facts 
enabling the receiver to sue and ask- 
ing permission in that respect. Cas- 
tleman v. Templeman, 87 Md. 546, 40 
A 275, 67 AmSR 363, 41 LRA 367. 


[b] Im Quebec it has been held 
that the receiver of a foreign corpora- 
tion who has authority to sue in the 
jurisdiction of his appointment may 
bring suit in Quebec for recovery of 
a debt due the corporation without 
special authority from the Quebec 
court. Young v. Consumers’ Cordage 
Co., 9 Que. Super. 471. 


54. See Person v. Leary, 126 N. C. 
504, 36 SH 35, 127 N. C. 114, 37 SE 149 
(where it was said that the better 
practice is to have local receivers ap- 
pointed); Inter-State Bldg., ete., As- 
soc. v. Lewis, 31 PittsbLegJNS (Pa.) 
83 (under an ancillary order providing 
that a receiver might foreclose a 
mortgage in his own name as such 
receiver and enter and confess bonds, 
where he was authorized by the order 
of appointment to proceed to collect 
such bonds and mortgages and bring 
suits for that purpose). 


Ancillary receivers see infra §§ 675— 
6. 


55. Person v. Leary, 126 N. C. 504, 
SO SSE, LeteN Oe Maes (a Sik lke On 


[a] Waiver shown by not object- 
ing at the trial. Person v. Leary, 126 
a ee 36 SH 35,. 127 N. C,. 1145 37 

149. 


56., Hazlett v. Woodhead, 28 R. I. 
452, 67 A 736. 


[a] Implied leave.—Where a for- 
eign receiver sued in a court in Rhode 
Island without permission, and the 
court did not deny him the privilege 
of a suitor, but considered the case on 
the issues raised by the pleadings, the 
supreme court on exceptions would 
not determine the question of the 
right to sue. Hazlett v. Woodhead, 
28 R. I. 452, 67 A 736. 


57. Generally see supra § 535. 


Receivers of corporations see Cor- 
porations §§ 3262, 3228. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


§§ 647-649] 


his appointment, to exercise his authority in that 
regard in other states,°* permit him to sue in his own 


name.®? 


Under statutory provisions authorizing suit by the 
real party in interest®® a receiver having the right 
to sue®? is ordinarily authorized to bring the action 


in his own name.°®? 


[§ 648] cc. Pleading.®? 


When a foreign receiver 
sues as such he should allege the facts which show 
his authority to sue®* and an allegation of his ap- 
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cient.® 


[§ 649] dd. Evidence. 


[538 C.J.] 397 


The burden rests upon a 


foreign receiver to prove his official existence,®® and 


denece.°§ 


Suit as judgment creditor. 


his authority to sue®? by sufficient competent evi- 


Where the receiver 


recovers a judgment in the state in which he is ap- 


pointment by a foreign court is not of itself suffi- 


58. See supra § 639 et seq. 


59. Ala.—Boulware v. Davis, 
Ala. 207, 8 S 84, 9 LRA 601. 
pee C.—Barley Vv. Gittings, 15 App. 
Ind.—Metzner v. Bauer, 98 Ind. 425; 
Minnich vy. Swing, 36 Ind. A. 119, 
NE 271. 


Kan.— Winans v. Gibbs, ete., Mfg. 
Covessaisan. (1,030) Pls: 


N. me nomokins v. Blakey, 
HH: 584, 497° A 171. 


N. Y.—Runk v. St. John, 29 Barb. 
585; Pugh v. Hurtt, 52 HowPr 22. 


hah tena a v. McLeod, 38 Oh. St. 


Pa.—Stewart v. U. S. Insurance Co., 
9 Watts 126. But see Nail v. Ewing, 
6 WklyNC 382 (denying the right of a 
receiver to sue in his own neme, there 
being no evidence of his authority in 
that regard under the laws of the 
state of his appointment). 


W. Va.—Swing v. Parkersburg Ve- 
neer, etc., Co., 45 W. Va. 288, 31 SH 
926; Swing v. Bentley, etc., Furniture 
Co., 45 W. Va. 283, 31 SE 925 (in which 
cases it was held that the trustee of 
a dissolved foreign corporation may 
sue for debts due it either in his own 
woay. or in the name of the corpora- 
tion). 


60. See Parties §§ 69-71. 


90 


TOMIN 


61. See supra §§ 638-645. 
62. See cases infra this note. 
fa] In Minnesota it was held that 


a receiver of a partnership with pow- 
er ‘‘to collect all outstanding debts,” 
ete., may maintain an action in that 
state in his own name as the real 
party in interest or at east as a trus- 
tee of an express trust, although there 
was no statute authorizing such ac- 
tion; that technical reasons for re- 
fusing to permit common-law receiv- 
ers to sue in their own names did not 
exist under the Minnesota code. Hen- 
ae v. Raymond, 35 Minn. 303, 29 NW 
132. 


{b] In New York (1) under a pro- 
vision requiring actions to be brought 
in the name of the parties in interest, 
it was held that a receiver of a New 
Jersey corporation could not sue in 
the name of the corporation in New 
York notwithstanding he was author- 
ized so to sue in New Jersey. Mer- 
chants’ L. & T. Co. v. Clair, 36 Hun 
S62 fatte 107 Ne oY 1663, a4: NS 4145 
Silv. App. 540]. (2) And a receiver 
was permitted to sue in his own name, 
although he might not be permitted 
so to sue by the law of the state 
where he was appointed. Barclay v. 
Gee a Min. Co., 6 Lans. (N. Y.) 

5. 


63. Method of, and necessity for, 
raising objections to authority to sue 
see infra §§ 651, 652. 

64. Edwards v. National Window 
Glass Jobbers’ Assoc., 139 Fed. 795; 
Hurd v. Elizabeth, 40 N. J. L. 218; 
Swing v. White River Lumber Co., 
91 Wis. 517, 65 NW 174. 

[a] Pleading sufficient.—A count 
alleging that, under a foreign statute, 
as construed by the supreme court of 
the state, the receiver of a corpora- 


tion acquired the legal title to all its 
assets, including the right to enforce 
the liability of stockholders to credi- 
tors arising from the contract of sub- 
seription, is a good allegation that 
the receiver has title to a cause of ac- 
tion to enforce the stockholder’s lia- 
bility, “Kine we, Cochran, 76, Vt., 141, 
56 A 667, 104 AmSR 922. 

{b] Pleadings insufficient.—(1) An 
allegation that a promise to pay was 
made to him will not, as against a 
demurrer, cure the declaration’s omis- 
sion to show the grounds of his right 
to sue officially, to recover a debt due 
the corporation of which he was al- 
leged to have been appointed receiver. 
Hurd v. Elizabeth, 40 N. J. L. 218. (2) 
Failure to allege that by the laws of 
the state of appointment or by the 
judgment or order of the court there 
plaintiff has any right, title, or au- 
thority to sue. Swing v. White River 
Lumber Co., 91 Wis. 517, 65 NW 174. 


65. Edwards v.. National Window 
Glass Jobbers’ Assoc., 139 Fed. 795. 


66. Person v. Leary, 127 N. C. 114, 
87 SE 149, 126 N. C. 504, 36 SE 35. 


“In all such cases there is a pre- 
liminary question involving the legal 
existence of the receiver. His right 
to sue necessarily depends upon ‘his 
right to exist, and when this is de- 
nied he must prove his right by such 
evidence as the law requires. The 
legal identification of a stranger liv- 
ing beyond the jurisdiction of our 
courts, and coming here only to en- 
join the prosecution of a lawful busi- 
ness, is just as important as the iden- 
tification of one presenting a bank 
check for payment. Whether or not 
the check \verdraws the account is a 
matter of little importance, provided 
the holder has no right to present it, 
and of such right his own statement 
would scarcely be deemed conclusive 
proof. We think that on a motion for 
a continuation of the injunction the 
plaintiffs should have proved their 
appointment as receivers by a certi- 
fied transcript, if the fact had been 
seriously denied.” Person vy. Leary, 
supra. 

67. Edwards v. National Window 
Glass Jobbers’ Assoc., 139 Fed. 795, 
796; Kronberg v. Elder, 18 Kan. 150; 
Homer vy. Barr Pumping Engine Co., 
180 Mass. 163, 61 NE 883; Robertson 
v. Staed, 135 Mo. 135, 36 SW 610, 58 
AmSR 569, 33 LRA 203. 


“The burden was upon the plaintiff 
to show that he had power to main- 
tain his action. His power will not 
be presumed.” Edwards v. National 
Window Glass Jobbers’ Assoc., Supra. 


68. See cases infra this note. 


[a] Proof of appointment.—Per- 
sons suing as receivers should, on 
their appointment being denied, prove 
the same by a certified copy of the 
decree dissolving the corporation and 
appointing them. Person v. Leary, 
LAGNA Cy eDOA SE SO SEL O Oy oly t ail BNE Cs 
114, 87 SE 149. ‘‘Where a motion is 
made by the receivers of a foreign 
court for the continuance to the final 
hearing of an injunction, or the is- 
suing of an injunction upon a re- 
straining order already granted, the 
fact of their appointment, if denied 


pointed, he is not required in an action on the judg- 
ment in another jurisdiction to prove his title as re- 
ceiver since he does not sue as receiver but because 


in the answer, and in the absence of 
subsequent admissions, must be 
proved by a certified copy of such ap- 
pointment. We do not mean to say 
that such strict proof would be re- 
quired upon an application for a re- 
straining order before the case had 
been brought to issue, and where any 
delay might work irreparable injury 
to the applicant’’). 


[b] Proof of foreign law.—(1) 
Aside from the introduction of the 
record in the suit in which a receiver 
of an insolvent corporation was ap- 
pointed in Mexico, the only proof of 
jurisdiction was the evidence of wit- 
nesses who had knowledge of the 
Mexican laws, which showed that the 
particular courts uniformly exercised 
jurisdiction in the appointment of re- 
ceivers and in controlling the affairs 
of insolvent corporations, and it was 
not shown that the jurisdiction of 
those courts was defined by statute. 
It was held that the evidence was suf- 
ficient to establish prima facie that 
such court had jurisdiction to place 
the property of an insolvent company 
in the hands of a receiver. Robertson 
v. Staed, 185 Mo. 135, 36 SW 610, 58 
AmSR 569, 33 LRA 203. (2) On the 
issue of a receiver’s authority to sue 
under the law of the jurisdiction of 
his appointment, the court of the for- 
um will not take judicial notice there- 
of, and in the absence of proof of au- 
thority to sue will strike a judgment 
for the receiver. Nail v. Ewing, 6 
WklyNC (Pa.) 32 (where a judgment 
for want of an affidavit of defense 
was stricken off because there was 
no proof of the laws of the foreign 
state authorizing a receiver to sue in 
his own name). 


[c] Decree evidence of propriety 
of appointment.—The decree in the 
court of the domicile of the corpora- 
tion is evidence in every other state 
that the corporation is insolvent, and 
that a proper case exists in that state 
for the appointment of a receiver, and 
it is to be respected accordingly, in 
obedience to the constitutional provi- 
sion whereby full faith and credit is 
to be given in each state to the rec- 
ords and judicial proceedings of every 
other state of the Union. Sands v. 
Greeley, 88 Fed. 130, 31 CCA 424. 


[d] Judgment alone on petition to 
be substituted.—Where a foreign re- 
ceiver of a corporation sought to be 
substituted as, plaintiff in an action 
previously brought by the corpora- 
tion it was held sufficient to introduce 
the record of the judgment without 
introducing the record of the entire 
proceedings, and that the record pro- 
duced showing a decree appointing 
the receivers, and an order of trans- 
fer of the property, coupled with evi- 
dence aliunde of the actual transfer 
of the property in conformity with 
the decree, is sufficient to show the 
appointment. Seymour, v. Newman, 
Rep eNior =A.) 58. 


[e] Where decree introduced re- 
quires bond to be executed by the re- 
ceiver before taking charge of and 
suing for the assets, proof of com- 
pliance with the requirement must be 
ree Seymour v. Newman, 77 Mo. 
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he is a judgment creditor.*® 

On motion to substitute foreign receiver as party 
plaintiff proof of his consent to be substituted may 
be shown by affidavit.7° 

[§ 650] ee. Objections—(aa) Persons Entitled To 
Object. It has been held that an intervenor cannot 
raise the question of a foreign receiver’s right to 
sue.?+ 

[§ 651] (bb) Method of Raising Objection. Ob- 
jections based upon a foreign receiver’s lack of au- 
thority to sue may be raised by demurrer’? or an- 
swer.’? 

[§ 652] (cc) Waiver and Estoppel. Failure sea- 
sonably. to object to a foreign receiver’s lack of au- 
thority to sue, as by demurrer or answer,‘* may con- 
stitute a waiver of the objection.‘° Failure to ob- 
ject to intervention of a foreign receiver in a do- 
mestie proceeding will not necessarily estop parties 
thereto from subsequently objecting to his suit to 
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its courts entirely, or to permit him to sue upon pre- 
seribed conditions,’? the domestic legislature may 
properly limit the time within which such suit can 
be brought.** 

[§ 654] (2) Right To Defend.*® Under the doc- 
trine of comity permitting a foreign receiver to sue 
in another jurisdiction®® he may also defend.** 

Statutory receiver possessing the right to sue in a 
foreign jurisdiction’? has also the right to defend 
actions in such a jurisdiction.** 

Effect of foreign adjudication.’ If a receiver 
sues in a foreign state he will be concluded by a’ judg- 
ment against him on the merits so as to prevent his 
defending a subsequent suit involving the same mat- 
ter.*° 

[§ 655] (3) Property Rights Generally*°—(a) In 
General. The rights of a foreign receiver to do- 
mestic property*’ can in no event be greater than 
their souree—the rights of the insolvent.** 


[§§ 649-656. 


set aside a judgment rendered therein.’® 


Since it is within the 
power of a state to exclude a foreign receiver from 


[§ 653] ff. Limitations. 


69. Wilkinson v. Culver, 25 Fed. 
639, 23 Blatchf. 416 (addition of the 
words “receiver,” etce., to the name in 
which he sues is mere descriptio per- 
sone). 


70. Buck Ridge Coal Min. Co. v. 
Rosoff Engineering Co., 215 App. Div. 
441, 214 NYS 60. 


[a] Sufficiency of affidavit.—On 
motion to substitute a foreign receiv- 
er as plaintiff, or bring him in as 
coplaintiff, the foreign receiver’s af- 
fidavit certifying to assignment of the 
claim to him, supporting plaintiff's 
motion to have the receiver brought 
in as plaintiff, is sufficient evidence 
of the receiver’s willingness to be 
made plaintiff as against the objec- 
tion that it did not appear that the 
receiver was willing to be made a 
party plaintiff. Buck Ridge Coal Min. 
Co. v. Rosoff Engineering Co., 215 App. 
Div. 441, 214 NYS 60. 


ann Hopkins v. Lancaster, 254 Fed. 


[a] Intervenor, in suit by statu- 
tory receiver of a foreign company 
having title to the insolvent’s assets 
against the treasurer of a state, can 
only raise the question whether he 
is a creditor entitled to share in the 
distribution of funds deposited with 
the treasurer and cannot question the 
right of the receiver to sue. Hopkins 
v. Laneaster, 254 Fed. 190. 


72. Swing v. White River Lumber 
Co., 91 Wis. 517, 65.NW 174. 


[a] Demurrer insufficient.—The 
objection of want of authority of a 
receiver to sue in his own name is not 
raised by a demurrer assigning want 
of equity, that plaintiff had not stated 
a good and valid claim against de- 
fendant, and that the cause of action 
was barred by the statute of limita- 
tions. Ewing v. King, 169 Mass. 97, 
47 NE 597. 


[b] Affidavit of defense held in- 
sufficient.—In an action by a receiver 
of a foreign corporation, Where the 
statement of claim sets forth a full 
and complete record of the foreign 
court showing the necessary jurisdic- 
tional receiver’s appointment, an af- 
fidavit of defense is insufficient which 
contains. a mere general averment 
that the record did not exist without 
pointing out wherein it is defective. 
Moore vy. Schmidt, 60 Pa. Super. 442. 


73. Homer vy. Barr Pumping En- 
gine Co., 180 Mass. 163, 61 NE 883. 


[a] General denial has been held 
sufficient to raise the issue of a for- 
eign receiver’s right to sue in his 
own name. Homer vy. Barr Pumping 
Engine Co., 180 Mass. 163, 61 NE 883, 
91 AmSR 269. 


74. See supra § 651. 


75. Minnich v. Swing, 36 Ind. A. 
119, 78 NE 271; Dawkins v. Mathis, 
S. C. 64, 24 SE 990. 


[a] After verdict a complaint al- 
leging that the supreme court of Ohio, 
a court of competent jurisdiction, in 
a certain cause specified, disincorpo- 
rated a certain insurance company 
and appointed plaintiff trustee for 
creditors and policy-holders, and that 
plaintiff accepted the trust, qualified, 
and is acting as trustee, and brings 
this action by order of such court, is 
good, if it would have been objection- 
able at any stage. Minnich v. Swing, 
86 Ind. A. 119, 73 NE 271. 


76. Malone v. Johnson, 45 Tex. Civ. 
A. 604, 101 SW 503. 


[a] Rule applied.—Parties to a 
proceeding in which a judgment was 
rendered are not estopped to question 
the capacity of a receiver appointed 
in another state to maintain a pro- 
ceeding to have the judgment set 
aside by the fact that he had been 
allowed, without objection by them, 
to intervene and file his petition in 
the proceeding, and had submitted to 
an order of the court which in no way 
affected the merits of the proceeding. 
Malone v. Johnson, 45 Tex. Civ. A..604, 
nee SW 503. 


Wyman v. Kimberly-Clark Co. ” 
93 Tris 554, 67 NW 932. 


78. Wyman v. Kimberly-Clark Co., 
93 Wis. 54, 67 NW 932 (as the right 
of a receiver appointed in another 
state to sue in Wisconsin rests upon 
comity, the legislature may prescribe 
a condition limiting the time within 
which such receiver must sue). 


79. Ibiability to suit see infra § 663. 
80. See supra § 639. 


81. Bodge v. Skinner Packing Co., 
115 Nebr. 41, 211 NW 208. 


82. See supra §§ 641, 642. 


83. Phillips v. Noel Constr. Co., 49 
App. (D. C.)..379, 266 Fed. 603 [eer- 
tiorari den 254 U. S. 631 mem, 41 SCt 
7 mem, 65 L. ed. 447 mem]. 


iis On right to sue see supra § 


For later cases, developments and changes in the law see Annotations, same title and section number. 


[§ 656] (b) Title*°—aa. In General. 
mestie property does not vest in a foreign receiver by 
virtue of his foreign appointment,®® and an order 


Title to do- 


85. Thomas v. Hale, 82 Minn. 423, 
85 NW 156 (in a subsequent action on 
the judgment by leave of court in the 
jurisdiction where the receiver was. 
appointed the receiver cannot defend 
as to the merits on behalf of the cred- 
itors, but it was not decided what the 
effect of the judgment for plaintiff 
in an action on the judgment would 
be as to the creditors who are not 
actually parties to the action on the- 
judgment). 


86. Conflicting rights of creditors. 
generally see infra §§ 667-673. 


87. See infra §§ 656-661. 


88. Ogden v. Warren, 36 Nebr. 715,. 
55 NW 221. 


[a] Receiver can assert only the 
right to title or possession of prop- 
erty which the parties over whose 
property he is appointed could have 
asserted. Ogden v. Warren, 36 Nebr. 
715, 55 NW 221 (receiver of dissolved 
partnership). 


89. Of receiver generally see su-- 
pra §§ 117-162. 


Jurisdiction of parties as confer- 
ring jurisdiction over property in an-. 
other state see supra § 39. 


90. Standard Bonded Warehouse 
Co. v. Cooper, 30 F. (2d) 842; Nesom 
v., City, Nat. Bank, (Tex: Civ. A.), 214 
SW 715. 


[a] No ancillary proceedings.—A 
foreign receiver has no extraterrito- 
rial jurisdiction, so that, where no 
ancillary proceedings for the appoint- 
ment of a receiver are commenced in- 
this state, title to property here does 
not vest in him. Nesom vy. City Nat. 
Bank, (Tex. Civ. A.) 174 SW 715. 


[b] Federal districts in different 
states.—‘‘The appointment of receiv- 
ers by the District Court of the United 
States for the Western District of 
South Carolina . .¢. did not vest ti- 
tle in them to the property of the de- 
fendant situated in the Western Dis- 
trict of North Carolina, and as such 
receivers they could not gain posses- 
sion of the property without being 
appointed ancillary receivers in the 
District Court of the United States 
for the Western District of North 
Carolina, or without proceeding under 
the direction of the court to obtain 
the transfer of title from the defend- 
ant.” Standard Bonded Warehouse 
Co. v. Cooper, 30 F. (2d) 842, 844. 


, a 
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§§ 656-658] 


appointing a receiver has no effect upon the title to 
real estate in a different jurisdiction.®! 
judgment or decree purporting to give a receiver ti- 
tle can have no extraterritorial effect of its own 
foree,®? but may be respected under the doctrine of 


comity.°? 


[§ 657] bb. By Voluntary or Involuntary Trans- 
The title of a foreign receiver to domestic 
property obtained by voluntary transfer is good 
against everyone,®® including domestic creditors.®® 
But an involuntary transfer of title by operation of 
a foreign law has no extraterritorial effect,®7 except 
by comity,®® which will not be extended to the detri- 
The federal courts will 


fer.°4 


ment of resident creditors.®® 


91. Booth v. Clark, 17 How. (U. 
S.) 322, 15 L. ed. 164; Primos Chemi- 
cal Co. v. Fulton Steel Corp., 254 Fed. 
454; Schindelholz v. Cullum, 55 Fed. 
885,-5 CCA 293; City Ins. Co. v. Bris- 
tol Bank, 68 Ill. 348; Simpkins v. 
Smith, ete., Gold Co., 50 HowPr (N. 
Y.) 56; Kruger v. Buffalo Bank of 
Commerce, 123 N. C. 16, 31 SE 270. 


“An order appointing a receiver of 
realty has no extraterritorial opera- 
tion, and cannot affect the title to 
real property which is located beyond 
the jurisdiction of the court by which 
the order was made.’”’ Booth y. Clark, 
17 How. (U. S.) 322, 328, 15 L. ed. 164 
{quot Primos Chemical Co. v. Fulton 
Steel Corp., 254 Fed. 454, 461; Schin- 
delholz v. Cullum, 55 Fed. 885, 5 CCA 
293, 301]. 


92. Warren Ross Lumber Co. v. 


Clark, 211 App. Div. 591, 207 NYS 391. | 


93. Mabon v. Ongley Electric Co., 
156. N. Y. 196, 50 NE 805; Warren 
Ross Lumber Co. v. Clark, 211 App. 
Div. 591, 207 NYS 391. 


[a] Extent of enforcement.—Un- 
der comity a foreign receiver’s title to 
domestic property based upon the 
judgment or decree of the foreign 
court may be enforced against all but 
domestic creditors. Warren Ross 
Lumber Co. v. Clark, 211 App. Div. 
591, 207 NYS 391. 


Comity generally see supra § 637. 

Rights of creditors see infra § 667 
et seq. 

94. Effect of title on right to sue 
generally see supra § 642. 


95. Oliver v. Clarke, 106 Fed. 402, 
45 CCA 360; Schoenwald v. McDon- 
ald, 5 Alaska 442, 453 [quot Cyc]; 
Mabon v. Ongley Electric Co., 156 N. 
Y. 196, 50 NE 805; Warren Ross Lum- 
‘ber- Goi ve Clark,..211) Apps Div. +591, 
207 NYS 391. 


{a] Personalty.—Warren Ross 
Lumber Co. v. Clark, 211 App. Div 
591, 207 NYS 391. 


[b] Realty.—Oliver v. Clarke, 106 
Fed. 402, 45 CCA 360. 


96. Schoenwald v. 
Alaska 442, 453 [quot Cyc]; Mabon 
v. Ongley Blectric Co., 156 N. Y. 196, 
50 NE 805; Warren Ross Lumber Co. 
v. Clark, 211 App. Div. 591, 207 NYS 
391. 


97. 
584. 


“The transfer, depending upon posi- 
tive law, is only. operative where such 
law prevails and is obligatory; and 
as the laws of a state or government 
have no extra-territorial force, it 
follows that title to property in one 
state does not pass by virtue of a law 
of a foreign state, although it be the 
state and domicile of the owner. The 
law operates, if at all, in rem, and the 
state by whose legislation it is en- 
acted having no jurisdiction. over 
property without its territorial lim- 
its, it is entirely inoperative in respect 
to it.’ Wallitts v. Walte, supra. 


Willitts v. Waite, 25 N. Y. 577, 


McDonald, 5 
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A foreign 


{a] “A judicial transfer only op- 
erates infra territoriam, and has no 
binding influence abroad.” Willitts 
v. Waite, 25 N. Y. 577, 585. 


98. Willitts v. Waite, 25 N. Y. 577, 
84. 


“A quasi effect may be given to the 
law, as a matter of comity and inter- 
state or national courtesy, when the 
rights of creditors or bona fide pur- 
chasers or the interests of the state 
do not interfere, by allowing the for- 
eign statutory or legal transferee to 
sue for it in the courts of the state 
in which the property is; but he is 
regarded in such case as representing 
the original owner, and to this extent 
effect is given, in one state or coun- 
try, to the laws of another.” Willitts 
v. Waite, supra, 


99. U.S.—-Zacher v. Fidelity Trust, 
ete,, Co., 106 Fed. 593, 45 CCA 480 
[certiorari den 181 U. S. 621 mem, 21 
SCt 924 mem, 45 L. ed. 1032 mem]. 


Alaska.—Schoenwald v. McDonald, 
5 Alaska 442, 453 [quot Cyc]. 


Ark.—Choctaw Coal, etce., 
Williams-Echols Dry-Goods Co., 
Ark. 365, 87 SW 632. 


Mass.—Taylor v. 
Co., 14 Allen 353. 


N. Y.—Martyne v. American Union 
F.. Ins. Co., 216 N. Y. 1838, 194, 110 NE 
502; Willitts v. Waite, 25 N. Y. 577; 
Warren Ross Lumber Co. v. Clark, 211 
App. Div. 591, 593, 207 NYS 391. 


“The rule in this state seems to be 
so thoroughly established that the 
title of an assignee or receiver un- 
der involuntary or bankruptcy pro- 
ceedings in a foreign state will not be 
upheld as against an attachment ob- 
tained and served by a resident of this 
state, that perhaps it should not be 
changed except by an act of the legis- 
lature.’ Martyne v. American Union 
F. Ins. Co., supra [quot Warren Ross 
Lumber Co. v. Clark, supra]. 


[a] Illustration.—Where a foreign 
receiver’s title rests on a judgment 
or decree of a foreign court, such 
judgment or decree has no extraterri- 
torial effect, and under the rule of 
comity it is enforced against all but 
domestic creditors, and, where the 
transfer was involuntary, title will 
not be enforced against a valid at- 
tachment by a domestic creditor be- 
fore the receiver reduces the property 
to possession. Warren Ross Lumber 
Cowven Clark, 211 App. Div. Bad, 207 
NYS 391. 


Effect of assignment for creditors 
see Assignments for Benefit of Cred- 
itors § 231 et seq. 


1. Zacher v. Fidelity Trust, etc., 
Co., 106 Fed. 593, 45 CCA 480 [eertio- 
rari den 181 U. S. 621 mem, 21 SCt 
924 mem, 45 L. ed. 1032 mem]. 


2. See cases infra this note. 

[a] Assignment to receiver of in- 
solvent corporation.—(1) In Zacher v. 
Fidelity Trust, etc., Co., 106 Fed. 593, 
45 CCA 480 the court followed the 


COs nV. 
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Columbian Ins. 
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follow the state rule in determining whether an as- 
signment is voluntary or involuntary under the fore- 
going rules, and the question of whether the trans- 
fer is or is not voluntary has been variously deter- 
mined under state decisions.” 


Nonresident creditors. 
and denied‘ that a transfer to a receiver pursuant 
to an order of court in insolvency proceedings, valid 
where made, will be recognized as against nonresi- 
dent attaching creditors.® 

[§ 658] cc. Possessory Title. 
receiver has actually reduced property in another 
state to possession, he holds possessory title good 
against all who cannot prove a better title,® and this 


It has been both affirmed® 


When a foreign 


rule in Zacher v. Fidelity Trust, etc., 
Co., 109 Ky. 411, 59 SW 493, 22 KyL 
987, which held that proceedings by 
a creditor and stockholder of an in- 
solvent corporation in Connecticut, 
in which the receiver was appointed 
and a deed of assignment executed to 
him, were in invitum, and an attach- 
ing creditor in Kentucky should be 
given priority. (2) But in Ward v. 
Connecticut Pipe Mfg. Co., 71 Conn. 
345, 41 A 1057, 71 AmSR 207, 42 LRA 
706 it was held that, where an assign- 
ment to a receiver was made under 
provisions of statute similar to those 
in the Kentucky case last above cited, 
upon evidence that the whole pro- 
ceeding had been voluntarily institut- 
ed and conducted by the corporation, 
the assignment was held to be volun- 
tary and good as against a New York 
creditor who had attached and sold 
property situated in New York, and he 
was required to account for the full 
value of such property before being 
allowed to share in the dividends paid 
by the receiver. 


{b] In foreclosure suit by the 
mortgage trustee for sale and con- 
veyance of the title of the trustee, in 
which the mortgagor in effect joined, 
it was held that the proceeding was 
not Ta Tee ett Smith v. Berz, 125 Ill. 
Ans 1 


3. Witters v. Globe Sav. Bank, 171 
Mass. 425, 50 NE 932. 


4 Catlin v. Wilcox Silver-Plate 
Co., 123 Ind. 477, 24 NE 250, 18 AmSR 
338, 8 LRA 62; Moran: v. Burrow, 
52 Tex. 396. 


[a] Conveyance of land.—It was 
held that land in Texas could not be 
conveyed under a decree ordering 
such conveyance in another state in 
a suit for winding up an insolvent cor- 
poration as against the rights of at- 
taching creditors in Texas, and in this 
instance the creditors were citizens of 
another state. The conveyance was 
by the cashier of a bank who held the 
title for the bank for the benefit of 
its creditors and it was held that the 
conveyance was merely to the receiv- 
eras such. Moseby v. Burrow, 52 Tex. 
396 [disappr dictum Gayoso Sav. Inst. 
v. Burrow, 37 Tex. 88]. 


5. Conflicting rights of receiver 
ans eaasyors generally see infra §§ 
ee 3: 


6. Sands v. Greeley, 88 Fed. 130, 
132, 31 CCA 424; Continental Oil Co. 
v. American Co-op. Assoc., 31 Wyo. 
433, 228 P 503, 506. 


“When property in another state 
has actually been reduced to his pos- 
session, he can stand upon his pos- 
sessory title, and defend his rights 
against all others who cannot prove a 
better title. It is only when he is 
compelled to resort to the courts to 
obtain possession of assets that he 
must rely upon that principle of com- 
ity upon which alone his title rests.” 
Sands v. Greeley, supra [quot Conti- 
nental Oil Co. v. American Co-op. As- 
soc.,, supra]. 
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principle extends to the protection of persons hold- 


ing under the receiver’s title.’ 


[§ 659] (c) Possession and Custody. A receiv- 
er appointed by the courts of one jurisdiction thereby 
acquires no enforceable right to possession of prop- 
erty of the insolvent in another jurisdiction,® and 
the court of his appointment cannot confer such ex- 
Although he may be 
considered to have the naked legal right to posses- 
sion of such property,!® his foreign appointment 
gives him no power to enforce such right." 
comity a foreign receiver may be permitted to take 
possession of property,!? provided there is neither 
injury to domestic claimants'® nor violation of the 


traterritorial right upon him.° 


public policy of the forum.*4 


Custody. Receivers do not have custody of assets 
beyond the jurisdiction of the court appointing 


them.1® 


7. Continental Oil Co. v. American 
Co-op. Assoc. supra. 

{a] Being in privity of contract 
with the receiver, he had a right 
thereto which he could defend against 
all parties having no better title, and 
which he could set up as an estoppel 
against rights of a creditor of the 
insolvent. Continental Oil Co. v. 
American Co-op. Assoc., 31 Wyo. 4338, 
228 P 508. 


8. Ward v. Foulkrod, 264 Fed. 627 
[aff sub nom. Wheeler v. Badenhausen 
Co., 260 Fed. 991]; Primos Chemical 
Co. v: Fulton Steel Corp., 254 Fed. 
454; Morrill v. American Reserve 
Bond Co., 151 Fed. 305. 


[a] Ancillary receivership essen- 
tial.— While a eourt of the domicile 
of a corporation may appoint a re- 
ceiver and authorize him to take pos- 
session of its property in a foreign 
jurisdiction, the appointment confers 
no legal authority which the receiv- 
er can unaided and alone exert over 
the property in that jurisdiction, and 
he must apply for ancillary receiver- 
ship in the jurisdiction where the 
property is found. Ward v. Foulkrod, 
264 Fed. 627 [aff sub nom. Wheeler 
v. Badenhausen Co., 260 Fed. 991]. 


[b] Different federal districts.— 
(1) “The receivers appointed in the 
District Court in the Southern Dis- 
trict of New York had no right or 
power to take possession of the prop- 
erty and business of the defendant 
corporation in the Northern District.”’ 
Primos Chemical Co. v. Fulton Steel 
Corp., 254 Fed. 454, 462. (2) A receiv- 
er appointed by a federal court of one 
district has no power to take posses- 
sion of property in another district, 
and his appointment for that purpose 
does not affect the right or power of 
the court in the district where the 
property is to take possession of the 
Same through its own receiver. Mor- 
rill y. American Reserve Bond Co., 151 
Fed. 305. 


[ec] Exception to rule.—‘‘There is, 
of course, the familiar exception to 
this general rule, which concerns the 
right of a receiver to bring suit ina 
foreign jurisdiction when he has been 
vested by statute with the title of the 
corporation’s property; but the ex- 
ception relates to the right of a re- 
ceiver, aS a quasi assignee of the 
property, to bring suit; it ‘does not 
extend to a receiver, who, as under the 
Delaware law (Section 3884, Revised 
Code), is vested with the corporation’s 
title to personal property but not with 
its title to real property, the right 
to have the corporation’s property of 
both kinds unconditionally surren- 
dered to him by a court foreign to that 
of his appointment, as broadly de- 
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With consent of creditors possession of property 


having its situs in one jurisdiction may be trans- 


But by 


ferred to a receiver in another jurisdiction.*® 
eal creditor consenting to the possession of a foreign 
receiver is estopped later to deny its validity.1? 


[§ 660] (d) Receiver’s Power To Transfer. 
foreign receiver cannot make an enforceable agree- 
ment to transfer possession of domestic property 
from the domestic¢ receiver to another.*® 
receiver to whom no voluntary conveyance thereof 
has been made, cannot effectively convey title to 
domestic real estate.?® 

[§ 661] (e) Situs of Property. The situs of a 
debt is held to be the state of the creditor’s residence, 


A lo- 


A 


A foreign 


for the purpose of recognizing the right of the re- 


debt.?° 


manded by the petition jot the State 
receivers in this case.’ Ward v. 
Foulkrod, 264 Fed. 627, 636. 


9. Ward v. Foulkrod, 264 Fed. 627 
[aff sub nom. Wheeler v. Badenhausen 
Co., 260 Fed. 991]; Bullock v. Oliver, 
155 Ga. 151,, 116 SE 293, 29 ALR 1484 
[rev (A.) 111 SE 680]. 3 


“The court appointing him cannot 
confer upon him authority to go into 
a foreign jurisdiction and take pos- 
session of the debtor’s property.” 
Bullock v. Oliver, 155 Ga. 151, 154, 
116 SE 293, 29 LRA 1484. 


10.. Seaboard Air Line R. Co. v. 
Burns, 17 Ga. A: 1, 86 SE) .270;) Con- 
tinental Oil Co. v. American Co-op. 
Assoc., 31 Wyo. 433, 228 P 503. 


11. Seaboard Air Line R. Co. v. 
Burns, 17 Ga. A. 1, 86 SE 270; Con- 
tinental Oil Co. v. American "Co- -op. 
Assoc., 31 Wyo. 433, 228 P 5038, 506. 


“The appointment of a receiver of 
its own force gives him the right to 
take possession of the property, al- 
though it confers upon him no power 
to compel the recognition of that right 
outside of the jurisdiction of the 
court making the appointment.” Con- 
tinental Oil Co. v. American Co-op. 
Assoc., supra. 


12. Lewis vy. American Naval 
Stores Co., 119 Fed. 391; Mabon v. 
Ongley Electric Co., 156 N. Y. 196, 50 
NE 805; Continental Oil Co. v. Amer- 
ican Co-op. Assoc., 31 Wyo. 4383, 228 
P 503. But see Smith v. Berz, 125 
Ill. A. 122, 130 (where the court said: 
“A foreign receiver . - [eannot] 
obtain the assistance of the courts of 
Illinois to secure the possession of 
chattels in this jurisdiction’’). 


[a] Reason for rule.—‘‘We are liv- 
ing in a commercial age. Freedom in 
business relations between the citi- 
zens of the various states is for the 
best interests of all, and the constant 
tendency of the courts is or ought to 
be towards a more liberal policy in 
possession of the property embraced 
by the ‘decree appointing him, al- 
though situated without the jurisdic- 
tion of the court making the appoint- 
ment. . A receiver, therefore, 
appointed jin one state, though he has 
no title to property located in another 
state simply by virtue of his appoint- 
ment, may, by comity be permitted to 
take or recover the possession of 
property in another state, provided 
no citizen or suitor of the latter state 
is thereby prejudiced or ignored, and 
no public policy of the latter state is 
violated.” ContinientalylvOuyrCo. |) wv. 
American Co-op. Assoc., 31 Wyo. 433, 
228 P 508, 506. 


[b] “The constant tendency of the 
courts: is toward... the recogni- 


ceiver, who takes assets of such creditor within that 
state, to go into the debtor’s state to collect such 
And under an assignment of such debt by 


tion of the receiver’s right to the pos- 
session of the property embraced by 
the decree appointing him, although 
situated without the jurisdiction of 
the court making the appointment.” 
Lewis v. American Naval Stores Co., 
Lg ed.. 3915 3973 


13. Continental Oil Co. v. American 
Co-op. Assoc., 31 Wyo. 433, 228 P 503. 


14. Continental Oil Co. v. American 
Co-op. Assoc., supra. 


15. Morlan v. Lucey Mfg. Corp., 
7 F. (2d) 494 [aff 14 F. (2d) 920 (cer- 
tiorari den 273 U. S. 870 mem, 47 SCt 
344 mem, 71 L. ed. 870 mem) ]. 


16. De Mattos v. Camp, etc., Co., 
129) Tod.) 2545 550s 882. 


[a] Tllustration.—While the law 
of Mississippi would not have been 
sufficient in an involuntary assign- 
ment to transfer the property in an- 
other state to the assignee, the con- 
sent of the creditors does have the 
effect of transferring to the receiver 
the possession of property situated in 
another state. De Mattos v. Camp, 
ete, Co., d29° la. 251 55.8 832. 


17. De Mattos v. Camp, supra. 


[a] Rule applied.—Defendant hav- 
ing assigned its claims against the 
garnishee railroads to a duly qualified 
receiver in another state, and plain- 
tiff's assignor having agreed to the 
assignment, and having recognized 
the jurisdiction of the court of the 
other state over the debt assigned 
and now sought to be attached, plain- 
tiff and his assignor are estopped from 
denying the receiver’s possession. De 
Mattos v. Camp, etc., Co., $29 La. 251, 
55 S 832. 


[b] Change of situs.—The posses- 
sion by a defendant’s receiver of a 
debt due defendant by the garnishee 
being for the benefit of plaintiff’s as- 
signor, one of defen'dant’s creditors, 
equity demands that neither plaintiff 
nor his assignor should be permitted 
to deny a possession which was had 
with its consent, and by such denial 
change the situs which had been cre- 
ated for the benefit of plaintiff’s as- 
Signor. _De Mattos v. Camp, etc., Co, 
129 La. 251, 55 S 832. 


18. Day v. Postal Tel. Co., 66 Md. 
354, 7 A 608. 


19. Smith v. Berz, 125 Ill. A. 122, 
130. 


“A foreign receiver, or a foreign 
assignee whose office and power are 
statutory, and to whom no voluntary 
conveyance has been made, cannot ef- 
fectively convey real estate in Illi- 
nois.”’ Smith v. Berz, supra. 

20. Gilbert v. Hewetson, 79 Minn. 
326, 82 NW 655, 79 AmSR 486; Parker 
v. Stoughton, 91 Wis. 174, 64 NW 751, 


ne ee a a ee ae ee ea 
For later cases, developments anid changes in the law see Annotations, same title and section number. 


§§ 661-667]. 


the receiver of an insolvent corporation, who is em- 
powered to sell, assign, ete., all of its effects, it may 
be recovered against the debtor in the state of his 
residence.” 


[§ 662] (4) Completion of Contracts.22 Under 
the doctrine of comity,?* a foreign receiver may com- 
plete a contract of the insolvent in the local juris- 
diction,?* provided that he does not injure local cred- 
itors.?* 


[§ 663] 3. Duties and Liabilities—a. Liability To 
Suit?°—(1) In General. If as a matter of comity 
a foreign receiver may sue,” it would seem to follow 
that upon like principles a citizen of the state may 
invoke the aid of a court therein to establish any 
claim arising there which he may have against a for- 
eign receiver who brings himself within the jurisdic- 
tion of that court.2® But it has been held that suit 
against a foreign receiver which interferes with his 
possession of the property in his hands and being 
administered by another court should not be per- 
mitted.°® 


[§ 664] (2) Leave of Court.*° A suit against a 
foreign receiver may be brought by leave of the 
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failure to secure consent of the foreign appointing 
court is not a jurisdictional defect,*? the general rule 
is that a foreign receiver cannot be sued in his of- 
ficial capacity without consent of such court,®® or 
a voluntary appearance in the court of suit,** or a 
statute permitting suit.2° He may, however, be sued 
as an individual without consent of the court of 
appointment;*® but if it does not appear in which 
capacity he is being sued, the action will not lie.** 


[§ 665] (3) Service by Process. In the absence 
of proof that the receivers could not be served per- 
sonally, service of process on a general agent of a 
foreign corporation is not sufficient service on its 
receivers.?® 


Statutory agent. Under statutes providing for 
service of process on a designated agent of a foreign 
corporation,®® service upon such agent is not suffi- 
cient service upon receivers for the foreign corpora- 
oma 

[§ 666] b. Duty To Give Bond. To secure money 
in the local jurisdiction, a foreign receiver may be 
required to execute a local bond.*! 


[§ 667] 4. Conflicting Rights of Receivers and 


appointing court.*+ While it has 


51 AmSR 881. { 


21. Hoyt*v. Thompson, Seld. (N. 
Y.) 320 (where there was no conflict 
between the title under the receiver’s 
assignment on the one side and at- 
taching creditors or purchasers on the 
other). 


22. Right of attaching creditor to 
proceeds of contract see infra § 673 
text and note 84. 


"23. See supra § 637. 


24. Alsop v. Wilkinson, 
186 SW 745. 


[a] TIllustration.—The receiver for 
a dredge company, appointed by a cir- 
cuit_court of Indiana, can come into 
Missouri, complete the dredge com- 
pany’s contract at his own expense, 
and derive whatever profits he may 
for the benefit of the creditor at whose 
instance he was appointed, so Jong as 
no rights of Missouri citizens are in- 
fringed by his taking from the state 
any of the funds due the dredge com- 
pany when he took charge, or which 
become due on completion of the con- 
tract by reason of what the dredge 
company did before ceasing work up- 
on insolvency, for the powers of for- 
eign receivers may be recognized in 
Missouri so long as their exercise does 
not contravene the state’s public pol- 
icy or defeat or impair the rights of 
resident creditors. Wilkinson  v. 
ne Dredge Co., (Mo. A.) 186 SW 
43. 


(Mo. A.) 


25. Alsop, v. Wilkinson, (Mo. A.) 
186 SW 745; Wilkinson v. Harding 
Dredge Co., (Mo. A.) 186 SW 743. 

26. Right to: 


Defend see supra § 654. 
Sue see supra s 638-653. 


27. See supra §§ 638-645. 


28. Paige v. Smith, 99 Mass. 395; 
Le Fevre v. Matthews, 39 App. Div. 
232, 57 NYS 128. 


29. Killmer v. Hobart, 58 HowPr 
CNERYS) 645.2. 


Liability to garnishee process see 
SF ae ee § 86 text and notes 69, 


30. As affecting: 
Procedure where suit is brought by 
comity see supra § 646. 
Substantive right of receiver to sue 
see supra § 640. 


31. Carrey v. Spencer, 36 NYS 886. 
[53 C. J.—26] 


been held that 


32. Phelan v. Ganebin, 5 Colo. 14; 
Pruyn v. McCreary, 105 App. Div. 302, 
93 NYS 995 [aff 182 N. Y. 568 mem, 
75 NE 1133 mem]. 


Defect as jurisdictional where ac- 
tion brought in jurisdiction of ap- 
pointment see supra § 551. 


33. Texas, etc., R. Co. v. Cox, 145 
U.S. 5938, 12) SCt 905,86" Li. ved. 829: 
Barton v. Barbour, 104 U. S. 126, 26 
L. ed. 672; Rosso v. Freeman, 30 F. 
(2d) 826; Barton vy. Barbour, 10 D. 
C. 212, 36 AmR 104; Standard Oil 
Co. v. Sugar Products Co., 160 La. 
763, 770, 107 S 566. 


“As the federal receiver has not 
seen fit to make a voluntary appear- 
ance in the civil district court for 
the parish of Orleans for the purpose 
of defending this suit, and as plaintiff 
company has-not obtained the consent 
of the federal court of New York to 
sue its receiver in the state court, it is 
not within our judicial power to make 
the original or present receiver a par- 
ty defendant to this suit.’’ Standard 
Oil Co. v. Sugar Products Co., supra. 


[a] Action abatable.—‘‘If the 
writs were amended so as to clearly 
show that the plaintiffs were insti- 
tuting actions of tort against the de- 
fendant in his capacity of receiver, 
the defendant’s answer in abatement 
would have to be sustained, in the ab- 
sence of any showing on the record 
that the plaintiffs had obtained leave 
of the Connecticut court to bring this 
action in the Massachusetts court, 
and especially in view of the agree- 
ment that the plaintiffs had unsuc- 
cessfully applied to the Connecticut 
court for such permission.’’ Rosso v. 
Freeman, 30 F. (2d) 826, 828. 


34. See infra this note. 
[a] Appearance.—Under Code Civ. 
Proc. § 421, declaring that defend- 


ant’s appearance must be made by 
serving a notice of appearance or a 
copy of a demurrer or an answer, and 
§ 1780, declaring that a foreign corpo- 
ration may be sued by a resident of 
this state, a’'receiver of a foreign cor- 
poration appointed in another state, 
and who served a demurrer in an ac- 
tion against him in this state by a res- 
ident of this state to cancel a contract 
for fraud thereby gave the court juris- 
diction, even though the contract re- 
lated to lands in a foreign country. 
Pruyn v. McCreary, 105 App. Div. 302, 


Creditors*+?—a. In General. 


In applying the rule 


93 NYS 995 [aff 182 N. Y. 568 mem, 75 
NE 1133 mem]. 

SS. (Texas, etc: Rs Cov v. Cox 45 
US. 593, 12° SCt 905, 86 Ey eds 329: 


Rone: Rosso v. Freeman, 30 F. (2d) 
37. Rosso v. Freeman, supra. 
[a] Receiver is entitled to know 


beyond peradventure whether he is 
being sued as an individual or in his 
official capacity, and in case of doubt 
the writ should abate. Rosso v. Free- 
man, 30 F. (2d) 826. 


{[b] Writ held insufficient.—Writs 
describing defendant as named per- 
son “doing business under the name 
and style of,’ name of such person 
“receiver of” named corporation, held 
insufficient to show whether the suit 
was against him as an individual or 
in his official capacity. Rosso v. Free- 
man, 30 F. (2d) 826. 


38. Gursky v. Blair, 218 N. Y. 41, 
112 NE 431. 

39. See Corporations § 3960. 

40. Kading v. Waters, 137 Minn. 


328. 163 NW 521; 
ING NE 43 


re: v. Blair, 218 


41. Harris v. eer te GNSS Chey 
1 INE Het 
fa] Illustration.—Where a foreign 


receiver executes a bond of two hun- 
dred ‘dollars in the jurisdiction of his 
appointment (New York), and there- 
after becomes entitled to receive a 
sum approximating one thousand dol- 
lars from the sale of property in the 
local jurisdiction (New Jersey), he 
should be required to give a new bond 
in the local jurisdiction for at least 
two thousand dollars. Harris v. Hib- 
barde GNer Je iChe) ee tAN Tie 


{b] Cost bond.—Where - certain 
moneys formerly in a bank to credit 
of defendants in certain litigation 
were paid into court by the bank, and 
thereafter a foreign receiver was ap- 
pointed for such defendants, also out 
of the jurisdiction, and the receiver 
moved for payment of the money out 
of court to him, it was proper on 
plaintiff’s motion to order the receiv- 
er to give a bond or other security for 
plaintiff's costs on the original mo- 
tion. Canadian International Mercan- 
tile Agency v. International Mercan- 
tile Agency, 4 OntWR 3388. 


42. Extraterritorial rights of re- 


402 [53 C.J.] 
limiting the force of the appointment of a receiver 
to the jurisdiction wherein he was appointed,** prop- 
erty situated elsewhere will be administered for the 
benefit of creditors and others interested by the 
eourts of the state where it is found.*+ In accord- 
ance with the general principle that a foreign re- 
ceiver will not be accorded privileges under the doc- 
trine of comity to the prejudice of resident credi- 
tors,*® in the event of a conflict between the rights 
of resident creditors and foreign receivers, the for- 
mer are ordinarily preferred,*® unless the local ered- 
itor has so acted as to create an estoppel,*” and 
courts recognizing the rights of foreign receivers 
have stated that they did so because there were no 
conflicting rights of resident creditors.4* Creditors 
in another state may pursue their legal remedies un- 
der the laws of such state against property there 
situated notwithstanding the foreign receivership and 
as against claim of right on the part of the foreign 
receiver.*® In other words, the appointment of a 
receiver of an insolvent debtor in the foreign state 
where he resides does not affect the rights of domes- 
tie creditors, nor of foreign creditors suing in the 
domestic courts, if they do not reside in the state 
where the receiver is appointed, to proceed to collect 
their debts in the domestic state,°° and strangers to 
the suit in which the receiver is appointed may go 
into other jurisdictions where property is situated 
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and there pursue legal remedies against it.** 


Where foreign receiver voluntarily submits to do- 
mestic court the question of the validity of an as- 
signment, such court on sustaining the assignment 
may provide for payments to the assignee.°* 

Possession by creditor. The rights of a domestic 
creditor in actual possession of property of the in- 
solvent are superior to those of a foreign receiver.** 

Limitations on preference of resident creditors. 
There is authority to the effect that the detriment to 
a citizen who has been induced to give credit to a cor- 
poration which will induce the court to refuse to 
extend comity to a foreign receiver does not exist 
merely because a citizen debtor is sued by the re- 
ceiver,°* and that at most the right of the receiver 
will not be recognized as against attaching eredi- 
tors,*®> or as against citizens with title to the local 
assets,°® or whose claims are entitled to priority as 
equitable liens.°7 

Where foreign receiver sues solely on behalf of a 
citizen of the forum, he will not be refused recogni- 
tion merely because the claim of another citizen will 
be injuriously affected.®§ ; 

[§ 668] b. Enforcement of Foreign Laws.°® The 
foreign receiver will not be recognized for the pur- 
pose of enforcing foreign laws as against citizens 
who have fairly acquired rights in the property as 


ceiver generally see supra §§ 637-662. 


Rights of foreign receiver as 
against garnishing creditor see Gar- 
nishment § 166. 


43. See supra § 637 et seq. 


44. Thum v. Pingree, 21 Utah 348, 
61 P 18; Nova Scotia Bank v. Booth, 
19 "Man. 471. See U.S. v.. Borcher- 
line ol85y UnS. 223;.22 SCt 607, 46 a, 
ed. 884 (this rule does. not apply to 
money due from the United States 
to one whose property is in the han‘ds 
of a receiver). 


Adniinistration by ancillary or pri- 
mary receiver see infra § 687. 


45. See passim supra §§ 639-662. 


46. Cal.—Humphreys v. Hopkins, 
Sip Cal ool, 22 1-892; 15 AmSR 76; 6 
LRA 792. 


Ind.—Security Sav., etc., Assoc. v. 
Moore, 151 Ind. 174, 50 NE 869; Cat- 
lin v. Wilcox Silver-Plate Co., 123 
Ind. 477, 24 NE 250, 18 AmSR 338, 8 
LRA 62. 


Mo.—Waters-Pierce Oil Co. v. Bell, 
71 Mo. A. 653, 


unk J._-Hurd v. Elizabeth, 41 N. J. 


Pa.—Frowert v. Blank, 205 Pa. 299, 
54 A 1000; Smith v. Electric Mach. 
Co., 83 Pa. Super. 1438, 145. 


W. Va.—Grogan v. Egbert, 44 W. 
Va. 75, 28 SE 714, 67 AmSR 768. 


“When the claims of a foreign re- 
ceiver are brought into conflict with 
those of our own citizens, the latter 
will have the preference, because it is 
hardly’ just, and certainly not ex- 
pedient, to remit them to a distant 
jurisdiction for what is close at hand 
and' can be obtained at home. Whilst 
on the principle of comity the pow- 
ers and rights of a foreign receiver 
will be recognized, this principle is 
never extended or enforced to the 
embarrassment or loss to local credi- 
tors.” Smith v. Electric Mach. Co., 
supra. 


Prejudice to resident creditor as af- 
fecting foreign receivers’: 
cre rights see passim supra §§ 


Hight to sue see passim supra §§ 638— 
553. 


47. DeMattos v. Camp, 129 La. 251, 
55 S 832. 


[a] Ilustration.—Plaintiff’s as-’ 
signor having been a party to pro- 
ceedings by which the receiver took 
charge of the assets of defendant cor- 
poration under the orders of a Mis- 
sissippi court, the assignor thereby 
recognized the jurisdiction of that 
court, and would not be in a position 
to invoke the rule that local creditors 
are entitled to a preference over for- 
eign creditors in regard to funds in 
the jurisdiction of courts:of this state. 
DeMattos v. Camp, etc., Co., 129 La. 
2015 bo Swoece 


48. Boulware v. Davis, 90 Ala. 207, 
8 S 84, 9 LRA 601; Holbrook v. Ford, 
153 Ill. 633, 39 NE 1091, 46 AmSR 
917, 27 LRA 324; Howarth v. Angle, 
162 N. Y. 179, 56 NE 489, 47 LRA 725 
[aff 39 App. Div. 161; 67 NYS 18773 
Pugh v. Hurtt, 52 HowPr (N. Y.) 22; 
Lycoming F. Ins. Co..v. Wright, 55 Vt. 
526 (where it was held that a foreign 
receiver of a corporation to whom all 
of the corporate property had passed 
might sue in Vermont to recover cor- 
porate assets since no creditor in Ver- 
mont intervened to prevent the prose- 
cution of the suit). 


49. Security Sav., ete, Assoc. v. 
Moore, 151 Ind. 174, 50 NE 869; Hunt 
v. Columbian Ins. Co., 55 Me. 290, 92 
AmD 592; Day v. Postal Tel. Co., 66 
Md. 354, 7 A 608; O’Callaghan v. Fra- 
ser, 37 Hun (N. Y.) 488; Simpkins v. 
Seine etc., Gold Co., 50 HowPr (N. 


50. Linville v. Hadden, 88 Md. 594, 
41 A 1097, 43 LRA 222. 


Mie In re Maudslay, [1900] 1 Ch. 
52. Engelhard v. Schroeder, 92 N. 


J. Eq. 668, 116 A 717, 21 LRA 957, 


{a] Assignment of partnership ac- 
counts.—Where a partnership receiv- 
er appointed by the court of another 
state voluntarily sought the jurisdic- 
tion of the local court to set aside an 
assignment of accounts due the firm 


made-by one partner after the disso- 
lution of the firm, such court, after 
sustaining the assignment, can pro- 
vide in the decree that the complain- 
ant shall pay ‘to the assignee the 
amount collected by him on assigned 
accounts. Engelhard v: Schroeder, 92 
N.J. Eq. 663, 126A 717, 21 LRA 957: 


53. Davis v. Morgan Fdy. Co., (Mo. 
A.) 23 SW (2a) 23k. 


[a] Thus, where a receiver ap- 
pointed in another state had not come 
into the local state and obtained pos- 
session of personal property by an ac- 
tion in such state court, permissible 
under the doctrine of comity, he could 
claim neither title to nor possession 
of such property as against a local 
creditor having possession and claim- 
ing a lien thereon. Davis v. Morgan 
Faday. Co., (Mo. A.) 23 SW (2d) 231. 


Attaching creditors see infra §8§ 
670-673. 


54 Pugh v. Hurtt, 52 HowPr (N. 
We) A227 


55. Runk vy. St. John, 29 Barb. (N. 
Wo aa 8or 


Rights of attaching creditors see 
infra §§ 670-673. 


56. Sands v. Greeley, 88 Fed. 130, 
31 CCA 424 (by purchase or by legal 
process). 


57. Sands v. Greeley, supra. 

58. Falk v. Janes, 49 N. J. Eq. 484, 
23 A 813 [rev on other grounds 50 
ARE Eq. 468, 26 A 188, 35 AmSR 

of. 

{a] Lien on property.—Where the 
receiver sues solely on behalf of a 


citizen of the state of the forum, he 
will not be refused recognition to as- 
sert a lien on property there merely 
upon the ground that a claim of a 
citizen ‘of the state will be injurious- 
ly affected. Falk v. Janes, 49 N. J. 
Eq. 484, 23 A 813 [rev on other 
grounds 50 N. J. Eq. 468, 26 A 138, 35 
AmSR 783]. 


59. Foreign injunction or agree- 
vers respecting attachment see infra 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


weet 


§§ 668-670] 


opposed to such laws,®® and comity does not extend to 
aiding preferences sought to be acquired by statu- 
tory assignments or other proceedings in invitum in 
foreign jurisdictions, to the detriment of resident 


creditors or citizens.®1 


[§ 669] c. Creditors Represented by Resident Re- 
A foreign receiver is not permitted to take 
property in opposition to its retention by the courts 
of the state where it is situated through their own 
receivers subsequently appointed,®? and conversely, 
the domestie court will not appoint an ancillary re- 
ceiver as against the interests of resident ereditors.*? 
Domestic receiver appointed in suit of nonresident 
is not within the rule forbidding suit by a foreign 
receiver to the detriment of resident ereditors.®4 


Collateral proceeding. In a collateral proceeding 
creditors cannot vacate the appointment of a local 


ceivers. 


receiver for the purpose of having 


60. 
Co., 


6l. 
01. 


Barclay v. Min. 
6 Lans. (N. Y 


U. S.—Olney v. Tanner, 10 Fed. 


Quicksilver 
DinZae 


Cal.—Ward v. Pacific Mut. L. Ins. 
Con ls ovale 235, 67 Pr i24. 


Mass.—Taylor vy. Columbian Ins. 
Co,, 14 Allen 353. 


Utah.—Thum vy. Pingree, 
348, 61 P 18. 


Ont.—Re Breakwater Co., 
L. 65, 7 OntWN_ 572. 


See Osgood v. Steele, 16 L. C. Jur. 
141 (receiver of corporation in New 
York whose position was assimilated 
to that of an assignee in bankruptcy, 
denied the right to intervene in an ac- 
tion in Canada in which moneys of 
the corporation had been attached). 


fa] In New York the text rule 
obtains. Willitts v. Waite, 25 N. Y. 
577; Hoyt v. Thompson, 19 N. Y. 207. 
See Fenton v. Lumbermen’s Bank, 
Clarke 286 (where property of a for- 
eign corporation was in the hands of 
trustees appointed under the author- 
~ ity of the legislature of another state 
to wind up ifs affairs, and the court 
refused in the exercise of its discre- 
tion to appoint a receiver at the suit 
of creditors who had attached corpo- 
rate property in New York, upon the 
theory that trustees take such prop- 
erty subject to the lien of the attach- 
ment and would respect the opinion of 
the court as to rights of the attach- 
ing creditors). But see Thomas v. 
Merchants’ Bank, 9 Paige 216 (where 
it was held that after the title of 
property of a foreign corporation be- 
came vested in a receiver for the 
benefit of creditors, appointed by a 
court of equity in the state of its 
domicile, a creditor could not reach 
by a creditors’ bill property situated 
in New York, both because the at- 
tachment is a proceeding in rem 
merely and a creditors’ bill could not 
reach the property of such: corpora- 
tion which had not been actually at- 
tached, and because before recovery 
of judgments or any attempt to exe- 
cute the attachment all the debts or 
choses in action of the’ corporation 
ae been vested in the receiver). 


Day v.. Postal Tel. Co., 66 Md. 
354 7 A 608. 

63. See infra § 676. 

64. Holbrook vy. Ford, 153 Ill. 633, 
39 NE 1091, 46 AmSR 917, 27 LRA 
324 (the rule that a foreign receiver 
will not be allowed to maintain a 
right of action against the assets of 
an insolvent debtor as against a credi- 
tor resident in the state does not ap- 
ply to a domestic receiver appointed 
at the suit of a nonresident). 


65. Dunphy v. McNamara, 50 Nev. 
113, 252 P 943, 946. 


21 Utah 
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[§ 670] d. Attaching Creditors®® 
eral—(a) Resident Creditors. 
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funds in his hands turned over to. a foreign receiv- 


—(1) In Gen- 
Where the contro- 


versy is between a foreign receiver and an attaching 


the property and 


“The question of the extent of the 
powers of a foreign receiver is not 
one of jurisdiction. Consequently, in 
this collateral and incidental proceed- 
ing, petitioners are not in a position 
to invoke the active interposition of 
this court to establish a rule or pol- 
icy that would assist them in having 
the order appointing George Russell, 
Jr. receiver pendente lite vacated and 
the property and money in his hands 
turned over to Louis S. Beedy, the 
foreign receiver, pending the litiga- 
tion concerning it.” Dunphy v. Mc- 
Namara, supra, 

66. Garnishing creditors see Gar- 
nishment § 166. 

Rights as against ancillary receiv- 
ers see infra § 692. 

67. Cal.—Ward v. Pacific Mut. L. 
Tnss. Commie owmCalnw 235,600. be ba: 

Ill.—Holbrook v. Ford, 153 Ill. 633, 
39 NE 1091, 46 AmSR 917, 27 LRA 
324, 


andard Oil Co. v. Sugar 
Products Co., 160 La. 763, 107 S 566. 


N. Y¥.—National Park Bank v. 
Clark, 92 App. Div. 262, 87 NYS 185. 


Pa.—Lett v. Thurber Whyland Co., 
4 Pa. Dist:.2384- 


Ss. C.—Guimarin v. Southern Life, 
ete., Co., 100 S. C. 12, 84 SE 298. 


68. Standard Oil Co. v. Sugar 
Products Co., 160 La. 763, 770, 107 S 
566. 

“The property of defendant com- 
pany was attached in a state court 
prior to the appointment of the for- 
eign receiver. The attaching credi- 
tor is domiciled in this state. Our 
courts will protect its own citizens, 
where there is a controversy between 
a foreign receiver and an attaching 
creditor who resides in the state.” 
Standard Oil Co. v. Sugar Products 
Co., supra. 

69. Smith v. Electric Mach. Co., 
83 Pa. Super. 143. 

70. Miller v. American Co-op. As- 
soc., 110 Nebr. 773, 195 NW _ 167; 
Smith v. Electric Mach. Con $3: Fa: 
Super. 143, 145. 


“Such appointment will not prevail 
over contemporaneous and subsequent 
attachments by Pennsylvania courts.” 
Smith v. Electric Mach. Co., supra. 


71. U. S.—Schindelholz v. Cullum, 
55 Fed. 885, bd) CCA? 293. 


Cal.—Clark vy. Supreme Council C. 
F., 146, Cal. 598, 80 P 931; Lackmann 
v. Supreme Council C. F., 142 Cal. 
22, 75 P 583. 

Del.—Stockbridge_ v. 
Del. Ch. 72, 33 A 620. 

Ill.— Providence City Ins. Co. v. 
Commercial Bank, 68 Ill. 348; Corn 
Exch, Bank y. Rockwell, 58 Ill. "A. 506. 


Beckwith, 6 


creditor who resides in the state where 
ment proceedings are instituted, the courts of the lat- 
ter state will protect its own citizen,®’ as to attach- 
ments prior to,°& contemporaneous with,®® or sub- 
sequent to,*° the appointment of a foreign receiver. 
The domestic creditor may institute attachment pro- 
ceedings subsequently to and notwithstanding the 
foreign appointment.*! 


the attach- 


Effect of receiver’s possession or lack thereof. The 
right of resident creditors to attach property of an 
insolvent having a foreign receiver has been recog- 
nized even after the foreign receiver has taken pos- 
session thereof,’? although there is authority to the 


ard Oil (Co.> Vv. Sugar 
Products Co., 160 La. 768, 107 S 566. 


Mass.—Folger .v. Columbian Ins. 
Co., 99 Mass. 267, 96 AmD 747; Tay- 
tor v. Columbian Ins. Co., 14 Allen 


Mo.—Waters-Pierce Oil Co. v. Bell, 
71, Mo, Af 653. 


N. Y.—Willitts v. Waite, 25 N. Y. 
577; National Park Bank y. Clark, 92 
App. Div. 262, 87 NYS 185; Hammond 
v. National Life Assoc., 58 App. Div. 
453, 69 NYS 585 [app dism 168 N. Y. 
262, 61 NE 244]; Dunlop v. Paterson 
Kins, Co; 1 2edain: 62/74 [atti Nee 
145, 30 AmR 283]. 


N. C.—Kruger v. Buffalo Bank of 
Commerce, 123 N. C. 16, 31 SE 270. 


Oh.—Wilson v. Gifford, 12 Oh. Cir. 
CES “590 Do Olew CIF DEC anos 0. 


Pa.—Frowert v. Blank, 205 Pa. 299, 
54 A 1000; Solis v. Blank, TOON Pan 
600, 49 A 302; ‘Lett v. Thurber Why~- 
land Co), 4) Ba. Dist239;, domaaeCos 


Utah.—Thum y. Pingree, 21 Utah 
348, 61 P 18. 


See Dillingham v. Traders’ Ins. Co., 
120 Tenn. 302, 108 SW 1148, 16 LRA 

NS 220 (where the rule of the text is 
supported upon grounds principally 
relating to the law as to the situs of 
debts and credits in garnishment, 
and upon the ground that a foreign 
receiver cannot maintain suits in Ten- 
nessee, holding further that where 
the attachment was before notice of 
assignment by the corporation to the 
receiver in Illinois based upon the 
ground that the corporation was 
about to remove its property from 
Tennessee, it should be sustained 
over the contention that the removal 
was made by the corporation). 


[a] Levy on land.—City Ins. Co. 
v. Commercial Bank, 68 Ill. 348. 


[b] Time of lien.—Domestic credi- 
tors need not have acquired any lien 
before the appointment of the for- 
eign receiver in order to render the 
text rule operative. Frowert v. 
Blank, 205 Pa. 299, 54 A 1000. 


72. Corn Exch. Bank v. Rockwell, 
58 Ill. A. 586. See Cole vy. Oil-Well 
Supply Co., 57 Fed. 534 (if the prop- 
erty of an insolvent foreign corpo- 
ration has been seized by the sheriff 
under a warrant of attachment is- 
sued by a state court in an action 
which has afterward been prosecuted 
to judgment, and execution issued 
and levy made upon the property 
seized, a receiver appointed subse- 
quent to the attachment by the Unit- 
ed States circuit. court of the dis- 
trict in which such property is situ- 
ated takes the property of the corpo- 
ration in the jurisdiction subject to 
such rights over the same as had 


404 [58 C.J.] - 


contrary.*? 


possession before attachment.** 


[§ 671] (b) Nonresident Creditors. 
that a creditor may institute attachment proceedings, 
notwithstanding the prior appointment of a foreign 
receiver,’® is inapplicable to a nonresident creditor 
who is a resident of the jurisdiction in which the for- 
eign receiver was appointed.’® Some 
extend the rule to include nonresidents who are resi- 


been acquired by the prior proceed- 
ings in the state eourt). 


73. De Mattos v. Camp, 
129 Tha. 251, 55 S 882; 
patrick, 15 Pa. Co. 212. See Gray 
v. Covert, 25 Ind. A. 561, 58 NH 731, 
81 AmSR 117 (where, upon a conten- 
tion that a receiver should prevail 
as against attaching creditors be- 
cause he had taken possession of the 
property, it was held that the burden 
was on the receiver to show that he 
had taken possession of the property 
prior to the commencement of the at- 
tachment proceedings). 


[a] Agent of foreign receiver, a 
resident of Pennsylvania, could not 
attach Pennsylvania property in pos- 
session of foreign receiver to collect 
claims against the receiver and the 


etc. Cox, 


insolvent. Lett v. Kirkpatrick, 15 Pa. 
Co, 212. 
[b] Possession with creditor’s 


consent.—Where, by the consent of 
plaintiff's assignor, a receiver in an- 
other state had been in possession 
of claims of defendant corporation 
against garnishee railroad companies, 
Such possession was a continuing 
right which could not be divested, 
and followed the property, and is suf- 
ficient to preclude the plaintiff from 
attaching in this state any claim 
against the railroad companies. De 
Mattos v. Camp, etc., Co., 129 La. 251, 
55 S 832. 


74. Boyles v. Royal Canner Mfg. 


Conecko yA O16 Dlinois ‘Trust; 
etc., Bank v. Northern Bank, etce., 
Co., 214 Ill. A. 440 [rev on other 


srounds. 292 lll 11 26. INI 5331s 
Sidhe VewiserzZ, wlcb LUCA N ti 2 5 tsh: 
Miller v. American Co-op. Assoc., 110 
Nebr. 7738, 195 NW 167. 


“Neither a voluntary assignee, nor 
one purely statutory, from a foreign 
jurisdiction, nor a receiver appointed 
by a foreign court, can successfully 
hold property of which he has not ob- 
tained possession in the jurisdiction 
appointing him, against attaching 
creditors of the insolvent estate who 
are citizens of Illinois.” Smith v. 
Berz, supra. 


[a] Property not in custodia legis. 
—‘The appointment of a receiver of 
a foreign corporation by a court of 
the state of its domicile does not 
thereby bring the property of the 
corporation situated in this state in 
custodia legis until the receiver has 
reduced the property in this state to 
actual possession, and does not de- 
feat or destroy the lien of attaching 
creditors in the other state acquired 
after the appointment of such’ receiv- 
er.” Miller v. American Co-op. As- 
soc., 110 Nebr. 773, 775, 195 NW 167. 


75. See supra § 667. 


76. Merchants’ Nat. Bank v. Mc- 
Leod, 38 Oh. St. 174; Bagby v. At- 
lantic, ete:, R. Co., 86 Pa. 291; Hin- 
termeister v. Ithaca Organ, etc., Co., 
3 Kulp (Pa.) 490; Gilman v. Ketcham, 
84 Wis. 60, 54 NW 395, 36 AmSR 899, 
23 LRA 52. 

[a] Recognition of foreign receiv- 
er, “like an assignment by operation 
of extra-territorial law, rests upon 


Resident creditors attaching local prop- 
erty acquire rights thereto superior to those of a for- 
eign receiver who has not reduced the property to 


Lett_v. Kirk- 


RECEIVERS 


forum.*§ 


The rule 


ceedings ;*? 


authorities 


the doctrine of comity, to which our 
state courts lend their aid when not 
in conflict with the rights of our 
own citizens. But this comity should 
not be exercised where the Virginia 
court would not itself justify its en- 
forcement. Now it is clear that as to 
these plaintiffs, who were citizens of 
Virginia, the appointment of a re- 
ceiver was not extra-territorial, but 
was an act binding on them, which 
the Virginia court would enforce as 
to them, had their action been 
brought in Virginia. Then certainly 
they have no right after the appoint- 
ment of a receiver, by a court within 
their own state, binding on them 
there, to attempt to avoid its effect 
by escaping from its jurisdiction and 
coming here to ask us to infringe 
the comity we owe to the acts of their 
own courts within their jurisdiction. 
Instead of comity, this would be un- 
friendliness, for they ask us to aid 
them in a violation of their own law.” 
Bagby v. Atlantic, etc., R. Co., 86 Pa, 
291, 294. 


[b] Effect in state of appointment. 
—Farmers’ L. & T. Co. v. Bankers’, 
etes, Tels Con 148 IN. Ys 315) 420 NE 
707, 51 AmSR 690, 31 LRA 403 (where 
a decree vesting a receiver of an in- 
solvent corporation with title to all 
its property bound a citizen of the 
state who had notice thereof and the 
court in that state refused to recog- 
nize the lien of an attachment levied 
by such parties in another state). 


[ec] In Mlinois it was held that 
where a foreign receiver interpleaded 
in an attachment suit, the only in- 
quiry authorized by the statute was 
as to the “right of property,” and 
the question whether a citizen of 
Rhode Island could obtain a prefer- 
ence over other citizens of that state, 
where a receiver of the corporation 
which owned the land levied on had 
been appointed under the insolvency 
laws of that state, could not arise and 
that since the receiver took no title 
to the land in Illinois, he could not 
prevail as against the attaching 
creditor. Providence City Ins. Co. 
v. Bristol Commercial Bank, 68 Ill. 
348. 

77. Del.—Stockbridge v. Beckwit'h, 
6 Del. Ch. 72, 33 A 620. 

Ga.—Seaboard Air Line R. Co. v. 
Burns, 17 sGay Al 1,. 86 SE) 270; 

Ind.—Catlin v. Wilcox Silver-Plate 
Co., 123 Ind. 477, 24 NE 250, 18 AmSR 
338, 8 LRA 62; Gray v. Covert, 25 
Ind. A, 561, 58 NE 731, 81 AmSR 117. 

La.—Lichtenstein v. Gillett, 37 La. 
Ann. 522. 

Md.—Linville v. Hadden, 88 Mad. 
594, 41 A 1097, 48 LRA 222, 86 Md. 
210, 38 A 900. 

Oh.—Manhattan Co. v. 
aa Co., 1 OhS&CP 286, 31 

Pa.—John Ray Clark Co, v. Toby 
Valley Supply Co., 3 Pa. Dist. 518; 
Warren v. Union Nat. Bank, 7 Phila. 
156. Contra Perkins vy. Clear Spring 
Paper Co., 17 Phila. 168. 


_ [a] Thus it has been held that 
in Alabama a resident by a Georgia 


Maryland 
CineLBul 


[$§ 670-672 


dents of a jurisdiction other than that of the receiv- 
er’s appointment,’? while others refuse to do so and 
confine its application exclusively to residents of the 


[§ 672] (2) Foreign Injunction or Agreement.’® 
An order of the foreign court enjoining prosecution 
of attachment proceedings has no extraterritorial 
effect’® as to persons not parties to the foreign pro- 
nor does an agreement made in the for- 
eign jurisdiction necessarily preclude enforcement 
of domestic liens.*? 


attachment acquires rights enforce- 
able in Georgia as against the claims 
of a Missouri receiver. Seaboard Air 
Line R. Co. v. Burns, 17 Ga. A. 1, 86 
SE 270, 271 (“Of course, if she were 
a resident of Missouri, she would 
then be within the jurisdiction of the 
court appointing the receiver, and 
be bound by the judgment appointing 


» him’’). 


78. Weil v. Burr Oak Bank, 76 Mo. 
A. 34. See Smith v. Berz, 125 11. 
A. 122--(where it was said that, 
where, without the aid of the courts 
in that state, a foreign receiver has 
taken actual possession of chattels in 
Illinois or has notified debtors of the 
estate residing there of his claim be- 
fore an attachment is made, his claim 
not being contrary to the public pol- 
icy of Illinois, will be protected 
against such attachment unless the 
attachment is by a citizen of Illinois, 
and that if he has given no such no- 
tice of his claim, he cannot defeat a 
garnishment by attaching creditors 
either resident or nonresident); Mer- 
chants’ Nat. Bank v. Pennsylvania 
Steel Co., 57 N. J. L. 336, 30 A 545 
(where, however, the assets involved 
belonged to the receiver under a con- 
tract made by him). 

79. Enforcement of foreign laws 
generally see supra § 668. 

80. Lucey Mfg. Corp. v. Morlan, 
14 F. (2d) 920 [certiorari den 273 U. 
S. 744 mem, 47 SCt 344 mem, 71 L. 
ed. 870 mem, and aff 7 F. (2d) 494]; 


Schindelholz v. Cullum, 55 Fed. 885, 
5 CCA 293. - 
[a] Ilustration.—W here local 


creditors assigned their claims to a 
reorganization committee to enable 
the committee to carry out a plan of 
reorganization under which part of 
the security would consist of claims 
against certain plants in other states, 
and where the receivers surrendered 
the security of such claims with the 
consent of the committee but with- 
out the consent of the depositing 
creditors, and in any event the re- 
organization plan was later aban- 
doned, the creditors had a right to 
withdraw their assignment to the 
committee and regard it as no longer 
effective, and could attach local as- 
sets of the insolvent, an order of the 
foreign court against the prosecution 
of attachment proceedings not being 
extraterritorial. Lucey Mfg. Corp. 
v. Morlan, 14 F. (2d) 920 [certiorari 
den 273 U. S. 744 mem, 47 SCt 344 
mem, 71 L. ed. 870 mem, and aff 7 F. 
(2a) 494]. 

81. Lucey Mfg. Corp. v. Morlan, 
supra; Schindelholz y. Cullum, 55 
Fed. 885, 5 CCA 293. ; 


[a] Filing of claims by Califor- 
nia creditors with New York receiv- 
ers of debtor corporation did not 
make them parties to a New York 
proceeding or bound by _ decrees 
therein, where the corporation was 
not insolvent; receivers having been 
appointed to conserve the assets. Lu- 
cey Mfg. Corp. v. Morlan, 14 F. (2d) 
920 [certiorari den 273 U. S. 744 mem, 
47 SCt 344 mem, 71 L. ed. 870 mem]. 


82. Morlan v. Lucey Mfg. Corp., 7 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 673-676] 


[§ 673] (8) Proceeds of Receiver’s Contract or 
The right of a foreign receiver who sells prop- 
erty originally in his possession and taken by him 
into another jurisdiction is superior to the right of 
a domestic creditor of the owner, who attaches the 
proceeds of the sale in the hands of the purchaser 
The receiver’s right to pro- 
ceeds under a contract made by him or which he had 
undertaken to perform is superior to the right of 


Sale. 


from the receiver.*® 


an attaching creditor.‘ 


[§ 674] 5. Effect of Appointment on Pending 
An action pending in the domestic courts 
against an insolvent 1s not abated by appointment 
of a foreign receiver for such insolvent,*® nor is the 
domestic court deprived by such appointment of its 
power to render judgment in the pending proceed- 


Suits.°° 


ane e4 


[§ 675] B. Ancillary Receivers**— 


and Nature. 


F. (2d) 494 [aff 14°F. (2d) 920 (cer- 
tiorari den 273 U. S. 744 mem, 47 SCt 
344 mem, 71 L. ed. 870 mem). 


{a] Illustration.—In an action by 
the assignee of a bank against a 
company for which in a foreign ju- 
risdiction receivers were appointed, 
an agreement of the bank with the 
receivers that deposits would not be 
subjected to its lien did not affect the 
assignee’s rights to levy a statutory 
lien, under Cal. Code Civ. Proc. § 537, 
in the absence of any other created 
by the receivership suit, such defense 
being available only to the receivers. 
Morlan v. Lucey Mfg. Corp., 7 F. (2d) 
494 [14 F. (2d) 920 (certiorari den 
273 U. S. 870 mem, 47 SCt 344 mem, 
71 L. ed. 870 mem)]. 


[b] Land.—The court appointing 
the receiver of land in another juris- 
diction cannot enjoin a citizen of such 
jurisdiction from levying an attach- 
ment on such lands, unless he is a 
party, either in person or by repre- 
sentation, to the litigation in which 
the receiver was appointed. Schin- 
oO v. Cullum, 55 Fed. 885, 5 CCA 


83. Jenkins v. Purcell, 29 App. (D. 
C.) 209, 9 LRANS 1074; Lett v. Kirk- 
patrick, 15 Pa. Co. 212. 


84. Cooke v. Orange, 48 Conn. 401; 
Pond v. Cooke, 45 Conn. 126, 29 AmR 
668; Merchants’ Nat. Bank v. Penn- 
Sylvania Steel Co., 57 N. J. L. 336, 30 
A 545 (as against nonresident credi- 
tors of the corporation). 


85. Generally see supra §§ 147-162. 


86. Venner v. Denver Union Wa- 
ter’ €o., 40 Colo) 212, 90 P 623, 122 
AmSR 1036; Black Hawk Coal Co. v. 
Hazard Fruit Co., 214 Ky. 364, 283 
Sw _ 110. See Sigua Iron Co. v. 
Brown, 171 N. Y. 488, 64 NE 194 (un- 
der Code Civ. Proc. §§ 755, 756). 


87. Black Hawk Coal Co. v. Haz- 
are Fruit Co., 214 Ky. 364, ‘283 SW 
110. 


[a] Illustration.—An equitable ac- 
tion instituted in the domestic juris- 
diction, by a general creditor, for 
judgment on an unsecured claim and 
appointment of a receiver, is not 
abated by the appointment of a re- 
ceiver in a foreign jurisdiction on 
petition of other creditors, and the 
fact that he was not entitled to a lo- 
cal receiver and that a foreign re- 
ceiver was appointed does not de- 
prive the local court of the right 
thereafter to give him a _ personal 
judgment for his debt. Black Hawk 
Coal Co. v. Hazard Fruit Go., 214 Ky. 
364, 283. SW 110. 


88. Of corporation generally see 
Corporations § 4047. 


Of railroad generally see Railroads 


An ancillary receiver is one appointed 
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risdiction.®* 


[§ 676] 2. Appointment—a. In General. 
a primary receiver has been appointed in the juris- 
diction of the insolvent’s residence, a foreign court 


[53 C.J.] 405 


by a domestic court in aid of, and in subordination 
to, the foreign receiver.®?® 
is in the nature of an equitable attachment of the in- 
solvent’s property within the jurisdiction of ap- 
pointment,®® in which respect it is similar to any 
other equity receivership.°* 
ance of or incident to a suit in which a primary re- 
ceiver is appointed, 
pendent,®? and the original and ancillary receivers 
are to be treated as different legal persons.°? 
ancillary receivership should, however, ordinarily be 
conducted in harmony with the court of original ju- 


An ancillary receivership 


It is not a mere continu- 


the two proceedings are inde- 


The 


Where 


may in its discretion appoint an ancillary receiver of 


1. Definition 


§ 878. 


89. Central Trust Co. v. Wabash, 
etce., R. Co., 29 Fed. 618; Matter of 
People, 242 N. Y. 148, 164, 151 NE 
159, 45 ALR 622; Drury v. Doherty, 
131 Mise. 642, 227 NYS 593. 


“The word ‘ancillary’ defines a re- 
ceiver who has been appointed in aid 
of and in subordination to a foreign 
receiver for the purpose of collect- 
ing and taking charge of the assets 
of the insolvent corporation in the 
jurisdiction where he is appointed.” 
Matter of People, supra. 

Nore eee receiver see supra §§ 636- 


90. Primos Chemical Co. vy. Fulton 
Steel Corp., 255 Fed. 427. 


91. Primos Chemical Co. v. Ful- 
ton Steel Corp., 255 Fed. 427, 428. 


“An equity receivership, except in 
certain limited cases covered by the 
Judicial Code, extends only to prop- 
erty within the district in which the 
suit is brought. An ancillary bill for 
sequestration of assets does not es- 
sentially differ from an original bill. 
Each is an equitable attachment of 
property within the district in which 
such bill is filed and of that prop- 
erty only, and, whether the bill 
filed in the second district be termed 
‘original’ or ‘ancillary,’ orders in that 
district are necessary to affect prop- 
erty therein.” Primos Chemical Co. 
v. Fulton Steel Corp., supra. 


92. Lewis v. American Naval 
Stores Co., 119 Fed. 391; Shinney v. 
North American Sav., ete., Co., 
Fed. 9: 


93. Union Trust Co. v. Atchison, 
ete., R. Co., 87 Fed. 530. 


94. Great Western Min., 
v. Harris, ae Wats 
1163. 


etc., Co. 
Gis DAs ints) ©) aay 7 (CU 


49 L. ed. 

95. U. Jae v. North 
American Savy., etc., Co., 97 Fed. 9; 
Williams vy. Hintermeister, 26 Fed. 
889; Taylor v. Life Assoc., 3 Fed. 
465. 

Alaska.—Reed v. Alaska Mines 
Corp., 6 Alaska 370. 

Ark.—Culver Lumber, etc., Co. 


Culver, 81 Ark. 102, 99 SW 391, 118 
AmSR 17. 

Cal._—Lackmann v. Supreme Coun- 
cil) ONCa Ey 142. Cal) 22; 475 PP bs3- 


{Colo.—Phelan v. Ganebin, 5 Colo. 


Conn.—Guarantee Trust, etc., Co. v. 
Philadelphia, etc., R. Co., 69 Conn. 
709, 38 A 792, 38 LRA 804. 

Fla.—Southern Colonization Co. v. 
Parten, 91 Fla. 300, 91 S poe 


Ga.—Port Royal, etc., Co 
King, 93 Ga. 63, 19 SE 30d “24 LRA 


property within its own jurisdiction,®® the pendency 
of the primary proceeding in the foreign jurisdiction 


730. 
Ill.—Holbrook v. Ford, 153 Ill. 633, 


39 NE 1091, 46 AmSR 917, 27 LRA 
324; Peo. v. Continental Beneficial 
Assoc., 204 Ill. A. 501 

Ind.—Security Sav., etc., Assoc. v. 


Moore, 151 Ind. 174, 50 NE 869. 


Kan.—Scaife v. Scammon Inv., ete., 
Assoc., 71 Kan. 402, 80 P 957. 

Md.—Day v. Postal Tel. Co., 66 Md. 
354, 7 A 608. 


Mass.—Buswell v. Supreme Sitting 
O. I. H., 161 Mass. 224, 36 NE 1065, 
23 LRA 846. 

Mich.—Baldwin v. Hosmer, 101 
Mich. 119, 59 NW 432, 25 LRA 739. 

Mo.—State v. McQuillen, 260 Mo. 
164, 168 SW 924. 

Nebr.—Bodge v. Skinner Packing 
Co., 115 Nebr. 41, 211 NW 203. 

N. J.—National Trust Co. v. Mil- 
ler, 83° N. J. Haq; 155. 


N. Y.—Sigua Iron Co. v. Brown, 171 
N. Y. 488, 64 NE 194. 


N. C.—Person v. Leary, 
504, 36 SE 35. 


Pa.—Borton v. Brines-Chase Co., 
ifozPa. 209, 31 A597. 


Porto Rico.—Welsh vy. Central San 
Cristobal, 7 Porto Rico Fed. 304. 


I.—Evans v. Pease, 21 R. I. 187, 
506. 


AG IN MOE 


R. 
42 A 

W. Va.—Brunner v. 
Conn TS Ve 
643. 


Ont.—Re Breakwater Co., 
L. 65, 7 OntwnN 572: 


“An appointment of a receiver is 
an ancillary and provisional remedy, 
and, ordinarily, will not be made upon 
an original*application, except in aid 
of the relief sought in the main case 
upon’ which it is dependent; but, 
where a general receiver for a cor- 
poration has been appointed by a 
court of the state of its domicile, hav- 
ing jurisdiction, tlhe courts of this 
state may, in the exercise of proper 
discretion, appoint ancillary receiv- 
ers in aid of the court of primary 
jurisdiction.’”’?’ Bodge v. Skinner Pack- 
ing Co., 115 Nebr. 41, 211 NW 208. 


[a] Where state court has ap- 
pointed receiver a federal court in 
another jurisdiction may appoint a 
receiver in ancillary proceedings. 
Shinney v. North American Sav., etc., 
Co., 97 Fed. 9; Williams v. Hinter- 
meister, 26 Fed. 889, 3 Kulp (Pa.) 
499; Taylor v. Life Assoc. of Amer- 
ica, 3 Fed. 465; Scaife v. Scammon 
Inv., etc., Assoc., 71 Kan. 402, 80 P 
957. 


{b] As between different federal 
districts the practice of bringing an- 


York Bridge 
Va. 702,'90 SE 233, 1 ALR 


33 Ont. 


406 [53 C.J.] 
furnishing the basis for the ancillary appointment.°° 
It has been said that the practice of appointing an- 
cillary receivers arises from the foreign receiver's 
lack of power to sue beyond the jurisdiction of his 
appointment.®? Where the strict rule is applied that 
a chancery receiver cannot sue in a foreign juris- 
diction,®® the only method for reaching the property 
or assets of an insolvent in a jurisdiction foreign to 
that where the receiver is appointed is by resort to 
an ancillary receivership.°® Even where the foreign 
receiver may be recognized as a matter of comity," 
it has been said that the better practice is to appoint 
a local and ancillary receiver.” 

Prejudice to domestic creditors. Where the ap- 
pointment of an ancillary receiver is sought for the 
purpose of removing assets, to the prejudice of do- 
mestie creditors, it will be refused.?’/2 

[§ 677] b. Who May Apply. An ancillary receiv- 
er may be appointed on the suit of a creditor® or of 
the foreign receiver.* 


[§ 678] c. Who May Be Appointed. The primary 


cillary suits and obtaining the ap- 
pointment of a receiver in such dif- 
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Ga.—Port Royal, 
King, 93 Ga. 63, 19 SE 809, 24 LRA 
730. 


[Ss 676-682 


receiver may also be appointed ancillary receiver.’ 

[§ 679] d. Application. A bill seeking the ap- 
pointment of an ancillary receiver must disclose the 
nature of the proceeding in which the receiver was 
appointed in the court of primary jurisdiction,® and 
the ground and purpose of the appointment.* 


[§ 680] e. Who May Object. A local creditor not 
a party. to the proceedings cannot object specially to 
the appointment of an ancillary receiver.® 


[§ 681] f. Changing Incumbents of Office. 
Where the exigencies of the situation require it, the 
court of ancillary jurisdiction may discharge the an- 
cillary receiver? and appoint another.'° 


[§ 682] 8. Rights and Liabilities'! in General—a. 
Right To Sue.'? An ancillary receiver may sue in 
the jurisdiction of ancillary appointment,’* but only 
as a matter of comity,!* which is ordinarily denied 
where the suit would prejudice resident creditors.*° 

Continuance of suit begun before appointment. 


Even though a foreign receiver lacks authority to 
R. Co. v.; cillary receiver, the only information 
it had concerning the nature of the 
proceedings in Louisiana, or the 


etc., 


ferent jurisdictions may properly be 
followed, as where a corporation for 
which a receiver has been appointed 
is engaged in business and owns prop- 
erty in the different districts. Hay- 
dock y. Fisheries Co., 156 Fed. 
Conklin v. U. S. Shipbuilding Co., 123 
Fed. 913; Lewis v. American Naval 
Stores Co., 119 Fed. 391. 


96. Bodge v. Skinner Packing Co., 
115 Nebr. 41, 211 NW 203. 


“The pendency of a cause in a for- 
eign state, in which a receiver has 
been appointed, is sufficient to author- 
ize the appointment of an ancillary 
receiver in this state.’ Bodge v. Skin- 
ner Packing Co., supra. 


97. Great Western Min. Co. v. Har- 
Tis 198 Us S577, 25 SCt.775; Seested 
v. Bonfils, 33 F. (2d) 185, 186. 


“A foreign receiver has no power 
ipso facto to sue in any court outside 
the jurisdiction of the court appoint- 
ing him. For that reason ‘the prac- 
tice has become general in the courts 
of the United States, where the prop- 
erty of a corporation is situated in 
more than one jurisdiction, to appoint 
ancillary receivers of the property in 
such separate jurisdictions.’ Great 
Western Min., etc., Co. v. Harris, 198 
WeVS2.5615 577,25 (SCti775, 49 I. ed. 
1163.”’ Seested v. Bonfils, supra. 


Foreign receiver’s right to sue see 
supra §§ 638-653. 


98. See supra §§ 638, 639. 


99. Fowler v. Osgood, 141 Fed. 20, 
72 CCA. 276. 


1. See supra § 639 et seq. 


2. Person vy. Leary, 126 N. C. 504, 
386 SE 35. 


2%. Clark v. Supreme Council C. 
F., 146 Cal. 598, 80 P 931; Corn Exch. 
Bank v. Rockwell, 58 Ill. A. 506; Bor- 
ton v. Brines-Chase Co., 175 Pa. 209, 
34 A 597. 


3. Southern Colonization Co. v. 
Parten, 91 Fla. 300, 91 S 263. 


4 Bodge v. Skinner Packing Co., 
115 Nebr. 41, 211 NW 203. 


“A foreign receiver is a proper par- 
ty plaintiff in a proceeding for the 
appointment of an ancillary receiver 
in this state.” Bodge v. Skinner Pack- 
ing Co., supra. j 

5. U. S.—Seested v. Bonfils, 33 F. 
(2d) 185. 

Alaska.—Reed _ v. 
Corp., 6 Alaska 370. 


Alaska Mines 


988; 4 


Kan.—Scaife v. Scammon, etc., Inv. 
Co., 71 Kan. 402, 80 P 957. 


Mass.—Thornley v. J. C. Walsh Co., 
200 Mass. 179, 86 NE 355. 


N. J.—Chesapeake, ete., R. Co. v. 
Swayze, 60 N. J. Eq. 417, 62 N. J. Eq. 
369, 47 A 28 [rev on other grounds 
C2 I ee uC eaipd aS Ago" le 


N. Y.—Matter of U. S. Rolling Stock 
Co., 55 HowPr 286, 57 HowPr 16. 


Pa.—Jones, ete., Steel Co. v. Noelke- 
Richards Iron Works, 41 Pa. Co. 522. 


“The federal court through comity 
will usually appoint the same person 
as receiver of the assets within its 
jurisdiction, irrespective of whether 
he was appointed by a state or federal 


court. Seested v. Bonfils, 33 F. (2d) 
185, 187. 
[a] Tllustration.—Where the court 


of original jurisdiction in the state 
of Virginia appointed a receiver for 
certain property of defendant, includ- 
ing mines in Alaska, on application 
to the district court for Alaska for 
the appointment of an ancillary re- 
ceiver in Alaska, it was right and 
proper to appoint the Virginia receiv- 
er aS such ancillary receiver in Alas- 
ka, where the mines existed, in aid 
of the Virginia court’s jurisdiction. 
Re v. Alaska Mines Corp., 6 Alaska 


6. Bluefields SS. Co. v. Steele, 184 
Fed. 584, 106 CCA 564. 


[a] Reason for rule.—‘“The court 
whose aid is invoked must alone. de- 
termine whether the’ case is a proper 
one for the appointment of an ancil- 
lary receiver. It cannot act intelli- 
gently, and therefore cannot tell what, 
in comity, it ought to do unless rea- 
sonable information has been com- 
municated to it concerning the object 
which it is requested to aid. It fol- 
lows that a bill seeking the appoint- 
ment of an ancillary receiver should 
disclose the nature of the proceeding 
in which the receiver was appointed 
in the court of primary jurisdiction.” 
Bluefields SS. Co. v. Steele, 184 Fed. 
584, 106 CCA 564. 


7. Bluefields SS. Co. v. Steele, 184 
Fed. 584, 106 CCA 564. 

{a] Bill sufficient.—Bluefields SS. 
Co. v. Steele, 192 Fed. 28, 112 CCA 411 
(nature, grounds, and purpose suffi- 
ciently set forth). 

{b] Bill insufficient.—‘When the 
Circuit Court here appointed the an- 


ground on which the receiver was 
appointed there, was the allegation 
in the tenth paragraph of the bill filed 
here that on December 3, 1909, the 
complainant here filed a bill there 
‘complaining of the Bluefields Com- 
pany and others on account of the 
various matters and things set up in 
said bill, to which said bill the United 
Fruit Company was made a party de- 
fendant.’ Whether the receiver in 
Louisiana was appointed because of 
the insolvency of the Bluefields Com- 
pany, or for some other reason, we 
are left to conjecture. When to these 
facts is added the other fact that the 
ancillary receiver was not appointed 
to take possession of any tangible as- 
sets of the Bluefields Company with- 
in the Hastern district of Pennsyl- 
vania nor to collect any debt due to 
the Bluefields Company from any citi- 
zen of that district, but that-he was 
appointed for the sole purpose of 
prosecuting an action at law against 
a party not a citizen of or resident 
within that district, we think «it be- 
comes apparent that the order ap- 
pealed from cannot be supported by 
any rule of comity or practice ‘ob- 
served by our courts, federal or 
state.” Bluefields SS. Co. v. Steele, 
184 Fed. 584, 588, 106 CCA 564. 


8. Reed v. Alaska Mines Corp., 6 
Alaska 370. 


[a] Tllustration.—On application 
for the appointment of a local receiv- 
er in Alaska in aid of the receiver ap- 
pointed for the same property in Vir- 
ginia, a local mortgage creditor ap- 
peared specially and protested against 
such appointment. It was held that 
the protestant was not a party to the 
suit, and should intervene and ask to 
have his rights adjudicated. Reed v. 
Alaska Mines Corp., 6 Alaska 370. 


9 St. Paul Trust, ete., Bank. v. 
Walkill Stock Farms Co., 280 Fed. 
403. 

10.. St. Paul Trust, ete, Bank v. 
Walkill Stock Farms Co., supra. 

11. In connection with adminis- 
tration and distribution of assets see 
passim infra §§ 686-696. 

12. Right of foreign receiver to 
sue see supra §§ 637-653. : 

13. Seested v. Bonfils, 33 F. (2d) 
185. See also Corporations § 4049. 

14. Denny v. Scoonover, (Ind. A.): 
153 NE 779. 


15. Denny v. Scoonover, Supra, 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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§§ 682-686] 


sue,+® he may by virtue of a subsequent ancillary 
appointment acquire power to continue a suit there- 
tofore begun.17 But such power cannot be obtained 
by an ex parte application to the court of suit for 
ratification of his appointment by such court.?® 


Motion to dismiss appeal from a decree author- 
izing him to sell the assets of the insolvent, may be 
made by an ancillary receiver.® 


[§ 683] b. Property Rights.2° The title of an 
ancillary receiver to assets of the insolvent within 
the jurisdiction of his appointment is derived from 
the decree of the court appointing him,”! and does 
not depend upon comity.?? The ancillary receiver 
is the officer of the court appointing him and his 
conduct and possession are in that capacity,?* and 
he cannot deal with the property inconsistently with 
the power of the appointing court to control his dis- 
position of it.2* But in accordance with the rule 
that an ancillary receivership is conducted in har- 
mony with the primary receivership,?° a receiver 
acting under appointment in different states in re- 
spect to the same property may be directed by the 
court of one state in respect to the management of 
such property, and if the direction affects portions 
of the property in other states where he is receiver, 
the courts of those states will refrain from interfer- 


‘16. See supra §§ 638 et seq. 


17. Coal, etc., R. Co. v. Reherd, 
204 Fed. 859, 128 CCA 155 [certiorari 
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Iron Co. vy. Brown, 33 Misc. 50, 68 NYS 
141 [aff 58 App. Div. 436, 69 NYS 295 
(aff 171 N. Y. 488, 64 NE 194)]. 
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ing with such direction or will aid its execution where 
unity of action is essential to the best interests of all 
concerned.?°® 


[§ 684] ¢. Liability for Tort. An ancillary re- 
celver in one state is not liable for a tort committed 
by the primary receivers in another state.*? 


[§ 685] d. Suits against Ancillary Receiver. 
Where the mortgage trustee representing a local 
bondholder has recovered a foreign judgment for 
him, this precludes the local bondholder from suing 
the ancillary receiver for local assets to satisfy his 
elaim.”® 


[§ 686] 4. Administration and Distribution of 
Assets—a. Where Administered—(1) In General. 
Where an ancillary receiver has been appointed in 
aid of the primary receivership,®° each of the ap- 
pointing courts retains full and exclusive jurisdiction 
of the assets over which its receiver is appointed,*? 
and of its receiver in respect of his management and 
disposition of such assets.*? The court of ancillary 
jurisdiction has the power to retain and administer 
local assets of the insolvent,** and in the absence of 
permission from the court appointing him, an an- 
cillary receiver cannot transfer questions of admin- 
istration of local assets to a foreign jurisdiction.*+4 
Whether the ancillary court will retain local assets, 
ficiency judgment for one million six 
hundred fifty-seven thousand seven 


hundred ninety-nine dollars and 
eighty-five cents under the terms of 


den 231 U. S. 745 mem, 34 SCt 319 
mem, 58 L. ed. 464 mem]. 


[a] MIllustration.—Where a _ Vir- 


ginia receiver without authority in- |, 


stituted an action in a federal court 
sitting in West Virginia, and after 
this filed an ancillary bill in West 
Virginia, under which he was appoint- 
ed a receiver and authorized to in- 
tervene in the suit previously insti- 
tuted, he thereby acquired sufficient 
capacity to continue such proceed- 
ings in the federal court. Coal, etc., 
R: Co. v. Reherd, 204 Fed. 859, 123 
CCA 155 [certiorari den 231 U.S. 745 
mem, 34 SCt 319 mem, 58 L. ed. 464 
mem]. 

18. Fairview Fluor Spar, etc., Co. 
v. Ulrich, 192 Fed. 894, 113 CCA 3872. 


fa] Illustration.—Receivers for a 
corporation appointed by a federal 
court, having no other title than that 
derived from such appointment, can- 
not maintain a suit in another juris- 
diction either in their own name or 
that of the corporation to recover as- 
sets of the corporation, nor can they 
acquire such power by applying ex 
parte to the court in which the suit 
is brought and obtaining a ratification 
or confirmation of their appointment 
by that court. Fairview Fluor Spar, 
etc., Co. v. Ulrich, 192 Fed. 894. 


19. Fairchild v. Uniform Seamless 
Wire Co., 41,R. I. 139, 102 A: 962 
(where the appeal was claimed by a 
stockholder of an insolvent who was 
made a party to the proceeding and 
objected to the petition of the receiv- 
er and other stockholders who asked 
for authority to sell). 

20. See also Corporations § 4049. 

21. Sands v. Greeley, 88 Fed. 130, 
31 CCA 424; Lowe v. Pressed Metal 
Co., 91 Conn. 91, 99 A 1, LRA1917D 
291. 

22. Sands v. Greeley, 88 Fed. 130, 
81 CCA 424; Lowe v. Pressed Metal 
Gone oi. Conn. 91, 99 ANT wR ALOT TD 
291. 


Sullivan v. Sheehan, 89 Fed. 
247; Hammond: v. National Life As- 
soc., 58 App. Div. 453, 69 NYS 585 
[aff 31 Misc. 182, 65 NYS 407 and app 
dism 168 N, Y. 262, 61 NE 244]; Sigua 


23. 


24. Cohen v. Gold Creek Nevada 
Min. Co., 95 Fed. 580. 


25. See supra § 675. 
26. Wheeling’ Bridge, etc., Co. v. 
Cochran, 85 Fed. 500; Guarantee 


Trust, ete., Co. v. Philadelphia, etc., 
Week 69 Conn. 709, 38 A 792, 38 LRA 


{a] Court will aid in enforcing or- 
der in another jurisdiction binding the 
receiver. Thus where the receiver 
procured a continuance of an action 
in the court of the primary appoint- 
ment on condition that he would not 
press to trial a suit between the same 
parties in the court of his ancillary 
appointment it was held that he would 
not be permitted by the latter court to 
violate the condition. Wheeling 


500 


27. Union Trust Co. v. 
etce., R. Co., 87 Fed. 530. 


28. See also Railroads § 879. 


29. Hammer y. Alaska-Ebner Gold 
Mines Co., 6 Alaska 193. 


[a] Deficiency judgment.—The 
Alaska-Ebner Gold Mines Company 
had large mining properties near Jun- 
eau, Alaska, and an authorized bond 
issue thereon in New York. There- 
after a general receiver was appoint- 
ed for the company’s property under 
its mortgage in New York, and on 
application an ancillary receiver was 
also appointed in Alaska, who took 
charge of its property here. The lat- 
ter, having administered his trust, 
was about to be discharged, when in- 
tervener filed a petition in this court, 
alleging that he was _an individual 
bondholder of the company, that the 
Alaska receiver had in his possession 
a large amount of valuable assets be- 
longing to the company, and was 
about to dispose of same to others 
than the company, that if he did so 
intervener would lose his claim, and 
prayed that his claim as such _indi- 
vidual bondholder be allowed and paid 
out of the assets in Alaska. On hear- 
ing, it was shown the New York trus- 
tees had sold all the property of the 
company for two hundred twenty-five 
thousand dollars, and had taken a de- 


Atchison, 


Bridge, ete., Co. v. Cochran, 85 Fed. 


-ly within one district, he 


the mortgage trust, and the New York 
law permitting that course. It was 
held that the intervener had no right 
to maintain a separate suit in Alaska 
to recover on his individual bonds, and 
that he is bound by the judgment ren- 
dered at the suit of the trustees under 
the general mortgage deed of trust in 
New York. Hammer y. Alaska-Ebner 
Gold Mines Co., 6 Alaska 193. 


30. See supra §§ 676-681. 


31. Reynolds v. Stockton, 140 U. S. 
254, 11 SCt 773, 35 L. ed. 464 [aff 46 
N..J. Eq. 211, 10 A 385, 3 AmSR, 305]; 
Kirker v. Owings, 98 Fed. 499, 39 CCA 
132; Shinney v. North American Sav., 
etc., Co., 97 Fed. 9; Cohen v. Gold 
Creek, etc., Min. Co., 95 Fed. 580; Day 
v. Baltimore City Postal Tel. Co., 66 
Md. 354, 7 A 608. 


32. Sands v. Greeley, 88 Fed. 130, 
31 CCA 424; Security Sav., etc., Assoe. 
v. Moore, 151 Ind. 174, 50 NE 869; 
Irwin v. Granite State Provident As- 
soc., 56 'N. J. Hq. 244, 38 A 680. 


[a] Where same person has heen 
appointed receiver for a private cor- 
poration by two federal courts in dif- 
ferent districts, as to property entire- 
is subject 
to the control of the court in that dis- 
trict. Cohen v. Gold Creek, etc., Min. 
Co., 95 Fed. 580. 


gon St. Kaul: Trust,, ete Bank: 
Walkill Stock Farms Co., 280 Fed. 403, 
405; Pratt Lumber Co. v. Gill, 278 
Fed. 783; Middlesex Banking Co. v. 
Realty Inv. Co., 104 Conn. 206, 132 A 
390; Inter Ocean Oil Co. v. Sugar 
Products Co., 12 Porto Rico Fed. 529. 


“The powers of this court are am- 
ple, in the ancillary proceedings, to 
protect the rights and preserve the 
liens of all _ creditors. This 
court may administer the funds, the 
proceeds of the property of the de- 
fendant in this jurisdiction and pro- 
tect the rights and liens of creditors 
in and upon said property.” St. Paul 
Trust, ete., Bank v. Walkill Stock 
Farms Co., supra. 

34. Kirker v. Owings, 98 Fed. 499, 
389 CCA 132; Reynolds v. Stockton, 
43 N. J. Eq. 211, 10 A 385, 3 AmSR 
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or will direct their transmission to the jurisdiction 
of primary receivership for administration, is discre- 
tionary with it,*? and the exercise of its discretion 
is governed by no inflexible rules.*® 

[§ 687] (2) Remission or Transfer to Primary 
The need of uniform administration and 
equitable distribution of the assets of insolvent es- 
tates moves the diseretion of the court to remit as- 
sets under its control to the court of primary juris- 
diction,** and where essential to a just and orderly 
distribution of assets, the court of primary jurisdic- 
tion is ordinarily given control of distribution,** as 
where the claims of foreign and domestic creditors 
In the absence of prejudice 
to resident creditors?® and after payment of the ex- 
penses of his receivership,‘ it has been held the duty 
of an ancillary receiver to transmit the local assets 
of the insolvent to the primary receiver.*” 


Receiver. 


are of equal validity.®® 
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[§ 688 ] (3) Retention by Ancillary Receiver. 
Where in its diseretion the court of ancillary juris- 
diction deems retention and administration of local 


assets advisable for the protection of citizens and 


305 [aff 140 U. S. 254, 11 SCt 7738, 85; A 680. 


L. ed. 464] 


35. U. S.—Superior Cabinet Corp. 
v. American Piano Co!, 39 F. (2d) 87. 


Conn.—Middlesex Bank. Co. v. Real- 
ty Inv. Co., 104 Conn. 206, 132 A 390, 
394, 


Mass.—Buswell v. Supreme Sitting 
O. I. H., 161 Mass. 224, 36 NE 1065, 
23 LRA 846. 


Mich.—Ealdwin v. Hosmer, 
Mich. 119, 59 NW 432, 25 LRA 739. 


Porto Rico.—Inter Ocean Oil Co. v. 
Sugar Products Co., 12 Porto Rico 
Fed. 529. 


“A court in which a receivership is 
pending, though it be ancillary to one 
instituted elsewhere, will be sedulous 
to protect the rights of the citizens 
of its own state and those of others 
having claims which ought in equity 
to be brought under its own protec- 
tion, and it may itself direct the final 
distribution of the assets in the hands 
of its receiver; but it may, and where 
there are no rights entitled to its pe- 
culiar protection it ordinarily will, 
direct its receiver to turn over to the 
receiver in the court of primary ap- 
pointment, the assets or funds in his 
hands; and the decision as to which 
of these two courses it will take rests 
in its sound discretion.’ Middlesex 
Bank Co, v. Realty Inv. Co., supra. 


[a] Illustration.—Where an ancil- 
lary receiver in Massachusetts should 
be permitted to transfer all the as- 
sets in his hands, except those re- 
ceived to pay the ancillary receiver- 
ship expenses, to the primary receiver 
in New York, is purely a matter of 
discretion. Superior Cabinet Corp. v. 
American Piano Co., 39 F. (2d) 87. 


[b] ‘The local court possesses the 
right, but not necessarily the obliga- 
tion, to retain local funds [in hands 
of ancillary receiver] to pay the liens 
or claims of local creditors. In other 
words there is a discretion [to 
do so] which may lawfully be exer- 
eised.” Inter Ocean Oil Co. v. Sugar 
Paouets Co., 12 Porto Rico Fed, 529, 
5 


36. 
39. 


“There is no inflexible rule of pro- 
cedure, either to transmit assets and 
remit creditors from the ancillary to 
the primary jurisdiction or to refuse 
such course.” Brooks v. Smith, supra. 


387. Lewis v. American Naval 
Stores Co., 119 Fed. 391; Shinney vy. 
North American Sav., etc., Co., 97 Fed. 
SeeSandsi vs Greeley, 88 Fed. 130) B84 
CCA 424; Buswell v. Supreme Sitting 
O. I. H., 161 Mass. 244, 36 NE 1065, 
23 LRA 846: Irwin v. Granite State 
Provident Assoc., 56 N. J. Eq. 244, 38 
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Brooks v. Smith, 290 Fed. 33, 


38. Pfahler v. McCrum-Howell Co., 
197 Fed. 684, 685. See also Corpora- 
tions § 4050. 

“The rule seems well settled that, 
where parties petition in the ancil- 


‘lary proceedings for a distribution 


which might conflict with the ulti- 
mate distribution to be made after 
hearing all parties, such petition 
should be referred to the court of 
primary jurisdiction. In other words, 
to secure an orderly and just distri- 
bution, claims and assets are both 
referred to the primary court for the 
purpose of distribution.” Pfahler v. 
McCrum-Howell Co., supra. 


39. Sands v. Greeley, 88 Fed. 130, 
31 CCA 424; Peo. v. Granite State 
Provident Assoc., 161 N. Y. 492, 55 NE 
LOSS: 


40. Irwin v. Granite State Provi- 
dent Assoc., 56 N. J. Eq. 244, 38 A 
680; Matter of People, 242 N. Y. 148, 
167, 151 NE 159, 45 ALR 622; Drury 
v. Doherty, 131 Misc. 642, 227 NYS 
593. 


“There still remains to be consid- 
ered one rule of administration which 
may be applied in favor of domestic 
creditors in respect to the funds in 
the hands of the ancillary receiver. 
This is to the effect that domestic 
assets will not as against domestic 
creditors be transmitted to a foreign 
receiver or liquidator if there is any 
danger that the latter’s distribution 
thereof will be made in a manner un- 
fair to the domestic creditors.” Mat- 
ter of People, supra. 


41. Central R., ete., Co. v. Farm- 
ers) Va cola Co. lies Med: 14050 fate 
125 Fed. 1001, 60 CCA 400]; Inter 


Ocean Oil Co. vy. Sugar, Products Cos 


'12 Porto Rico Fed 


42. Central R., ete, Co. v. Farm- 
ers Lied, Te Cou t3) Hed. 405 Ratt 125 
Fed. 1001, 60 CCA 400]; Matter of 
People, 242 N. Y. 148, 151 NE 159, 45 
ALR 622; Drury v. Doherty, 131 Misc. 
642, 227 NYS 5938; Inter Ocean Oil 
Co. v. Sugar Products Co., 12 Porto 
Rico Ped, 529, 532,.533. 


“Tt is the duty of the ancillary re- 
ceiver, after paying the expenses of 
his receivership, to account with and 
remit to the receivers in the original 
jurisdiction all funds and assets in 
his hands.” Inter Ocean Oil Co. vy. 
Sugar Products Co., supra (where the 
court added: ‘‘Convinced as I am 
that the claim of the American Rail- 
road Company will receive full con- 
sideration and protection by the Fed- 
eral court in New York, the petition 
of the American Railroad Company is 
hereby denied, the ancillary receiver 
to transmit to himself as receiver in 
New York all funds in his hands in 


resident creditors, it will not transfer them to the 
primary receiver,** as where the assets are particu- 
larly applicable to the payment of domestic claims 
rather than subject to general distribution.** 
event the domestic court may permit the intervention 
of the foreign receiver as a matter of comity, since 
even if the assets were retained for distribution 
among resident creditors, the foreign receiver might 
be entitled to any surplus after the distribution.*® 
And where the court has refused to remit proceeds 
for general distribution, after satisfying domestic 
claimants the balance may be turned over to the 
domiciliary receiver.*® 


[§ 689] (4) Change of Order Respecting Dispo- 


In any 


the registry of this court (less all 
necessary expenses)’’). 


[a] Reason for rule.—‘‘The ordi- 
nary rule of distribution of the as- 
sets of an insolvent is equality 
amongst creditors of the same class 
and this rule requires, subject to the 
consideration hereinafter discussed, 
transmission of the funds in the 
hands of the Superintendent as an- 
cillary receiver and not subject to any 
particular claim or lien as hereinbe- 
fore discussed, to the primary receiv- 
er for distribution pro rata amongst 
the creditors of the Insurance Com- 
pany.’ Matter of People, 242 N. Y. 
148, 164, 151 NE 159, 45 ALR 622. 


43. U. S.—Brooks vy. Smith, 
Fed. 33. 


Cal.—Lackmann vy. Supreme Coun- 
CUO! CoE, L42sCalf225 >> Sisk 


Md.—Failey v. Fee, 83 Md. 83, 34 A 
ies 55 AmSR 326, 32 LRA 311. 


‘a.—Frowert v. Blank, 205 Pa. 299, 
54 a 1000. 


Ont.—Re Breakwater Co., 
65, Ce Ontwiny 5 G2. 


[a] Local administration justified. 
—Creditors of a partnership having 
branches doing business in different 
states, whose claims arose out of 
transactions with the branch in their 
State, where there are also assets, and 
where some of the partners reside, 
cannot be compelled to go to a for- 
eign jurisdiction to assert their rights, 
but have the right to subject local 
assets to their claims, through the 
courts of the state, or through a fed- 
eral court which has possession of 
such assets through ancillary receiv- 
ers. Brooks v. Smith, 290 Fed. 33. 


[b] Canadian liquidator.—‘‘The 
American liquidator seeks to have the 
funds transmitted to him to make 
this distribution; but I take it that it 
is the duty of the Canadian liquidator 
to distribute the Canadian funds, and 
that he cannot discharge himself by 
remitting them to the American liqui- 
dator. The result would probably be 
the same, but the remitting of the 
funds to the American liquidator 
might render them liable to preferen- 
tial claims not recognized in our liq- 
uidation, and might render them lia- 
ble for the expenses of an American 
liquidation if the liquidator is not in 
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33 Ont. 


funds.” Re Breakwater Co., 7 OntWN 
572, 574, 
44. Irwin v. Granite State Provi- 


dent Assoc.; 56 N. J. Ba. 244, 38 
680; Peo. v. Granite State. Provident 
Assoc., 161 N. Y. 492, 55 NE 1053. 
45. Barley v. Gittings, 15 App. (D. 
C.) 427. 
46. Failey v. Fee, 83 Md. 83, 34 A 
839, 55 AmMSR 326, 32 LRA 311. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 689-692] 


sition. The entry of an order declining to remit 
local assets to the primary receiver will not neces- 
sarily prevent the court from issuing a subsequent 
order permitting such remission.*7 


[§ 690] b. Where Claims Adjudicated—(1) In 
General. While there is authority to the effect that 
adjudication of ereditor’s claims may be had in the 
jurisdiction of primary appointment,*® conflicting 
claims to local property may,*® and_ ordinarily 
should,®® be adjudicated in the jurisdiction of an- 
eillary appointment. Even though distribution by 
the primary receiver is contemplated,°' the court 
having ancillary jurisdiction may in its discretion 
entertain a petition by a ereditor within its juris- 
diction seeking merely the allowance and adjudica- 
tion of his claims.®? 

Different laws as to provability of claims. Where 
the law of the jurisdiction of primary receivership 
and that of ancillary receivership differ as to prova- 
bility of claims, claims filed with the ancillary re- 
ceiver, when proved, will be remitted to the court 
of primary receivership for allowance or rejection.** 
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validity of local liens upon property under the con- 
trol of the court of ancillary jurisdiction is held to 
be a matter for that court,°* but the court of ancil- 
lary jurisdiction will not pass upon a claim which 
arose in a foreign jurisdiction and was a hen upon 
the property in such foreign jurisdiction.®® The 
receiver cannot require creditors having liens to go 
into another jurisdiction to assert their rights.°°® 


[§ 692] c. Rights of Attaching Creditors.°7 
Creditors having a domestic attachment prior to ap- 
pointment of an ancillary receiver are preferred to 
the latter,®* the ancillary appointment not relating 
back so as to divest attachment liens.®° 


Under statutes providing that appointment of a 
receiver shall dissolve an attachment, and that the 
receiver shall not be discharged until full distribution 
of assets has been made,®® an ancillary receiver whose 
appointment dissolves the attachment,°? should not 
remit the local assets to the primary receiver: with- 
out making provision for payment of the attaching 
ereditor,®? and the decree appointing the ancillary 
receiver should distribu- 


[§ 691] (2) Liens. The 


47. Yocum vy. Parry Medicine Co., 
5A (2a) (273. 


[a]. On notice.—A court is not pre- 
cluded from directing its receiver to 
turn over the property of the receiv- 
ership to the receiver in another ju- 
risdiction by a previous order declin- 
ing to so turn it over, where the 
second order was made after notice to 
the parties in interest. Yocum v. Par- 
ry Medicine Co., 5 F. (2d) 273. 


48. Middlesex Bank Co. v. Real- 
ty Inv. Co., 104 Conn. 206, 132 A 390; 
Drury v. Doherty, 131 Misc. 642, 227 
INYS5935"9597- 


“As long as the primary receiver- 
Ship continues in Delaware, claimants 
may_ prove their claims there. They 
cannot be compelled to do so here. 
Drury v. Doherty, supra. 


[a] Proceeds of contract executed 
in primary jurisdiction.—Where re- 
ceivers of an insolvent which owned 
land in several different states bor- 
rowed money in the primary jurisdic- 
tion to finance cropping operations 
thereon, it was at least proper, if not 
necessary, to secure approval of the 
locally executed loan contract by the 
courts of the different states wherein 
the land was situated; but the pro- 
ceeds having been transmitted to and 
held by the receivers in their capaci- 
ty as appointees of the primary court, 
such court was the proper place to de- 
termine opposing claims to them. 
Middlesex Bank Co. v. Realty Inv. Co., 
104 Conn. 206, 132 A 390. 


49. King v. Hiawatha Silk Mills, 
296 Fed. 907; Smith v, Lynch, 288 Fed. 
552 [aff sub nom. Beaver Boards Cos. 
v. Imbrie, 282 Fed. 654]. 


[a] Intervention to secure local 
adjudication of rights.—Local credi- 
tors may properly be allowed to in- 
tervene and assert rights in respect of 
matters dealt with in the jurisdic- 
tion of an ancillary receivership. 
King v. Hiawatha Silk Mills, 296 Fed. 
907. 


50. Beaver Boards Co. v. Imbrie, 
282 Fed. 654 [aff 288 Fed. 552]. 


[a] Settle title and establish liens. 
—A court exercising ancillary juris- 
diction is under a duty to settle title 
and establish liens on property and 
funds of the insolvent in its hands 
without remitting them and the liti- 
gants to the main jurisdiction. Beav- 
er Boards Cos. v. Imbrie, 282 Fed. 654 
yes nom, Smith v. Lynch, 288 Fed. 


determination of the 


51. See supra § 687. 


52. Brooks v. Smith, 290 Fed. 33, 
39; Pfahler v. McCrum-Howell Co., 
197 Fed. 684. 


“Creditors have a right to intervene 
to have locally determined the general 
financial condition of the receivership 
estates, both in the original and in the 
ancillary jurisdiction. They may, if 
the estate is insolvent, so that their 
rights on a general marshalling of the 
assets and liability are to receive a 
dividend only, be entitled to have the 
validity of their claims passed upon 
by the local court, even if as 
a matter of business convenience it 
be found thereafter desirable to put 
the assets into hotchpot for final com- 
putation of the dividend. But the pre- 
sumption is that local assets should 
not be put beyond the reach of local 
creditors until their rights have been 
secured in some effective fashion.” 
Brooks v. Smith, supra. 


53. Whelan vy. Enterprise Transp 
Co., 166 Fed. 138. 


{a] Tllustration.—Where the law 
of a state in which primary receivers 
are appointed for an insolvent ‘corpo- 
ration and that of a state of an an- 
cillary receivership differ with re- 
spect tothe provability of certain 
classes of claims, such claims filed 
with the ancillary receivers, when 
proved, will be remitted to the court 
of primary jurisdiction for allowance 
or rejection. Whelan v. Enterprise 
Transp. Co., 166 Fed. 138. 


54. Fletcher v. Harney Peak Tin- 
Min. Co., 84 Fed. 555. 


[a] Order of appointment some- 
times expressly reserves authority to 
make all supplemental orders as to 


priorities and other incidental mat- 
ters. Haydock y. Fisheries Co., 156 
Fed. 988. 

55. Clyde v. Richmond, etc., R. Co., 


65 Fed. 336. 


56. Cohen vy. Gold Creek, Nevada, 
Min. Co., 95 Fed. 580 (where the per- 
son was appointed receiver for a pri- 
vate corporation by two federal courts 
in different districts as to property 
entirely within one district and was 
held subject wholly to the control of 
the court in the latter district, al- 
though the suit there was instituted 
after that in the other jurisdiction). 


[a] Where receivership expenses 
are left unpaid by the ancillary re- 
ceiver who under the order of the 


so provide.®* Aneillary 


tion should be so made as to secure equality of do- 


court in which he was first appointed 
sold the property and returned the 
proceeds to that court without the 
knowledge and concurrence of the 
court of ancillary jurisdiction, it was 
held that he may be charged with per- 
sonal liability and that the order un- 
der which he acted affords him no 
protection. Kirker v. Owings, 98 Fed. 
“Oy aie OLOUN aligy}5 


57. As against foreign receivers 
see supra §§ 670-673. 

58. National Park Bank vy, Clark, 
92 App. Div. 262, 87 NYS 185; Dunlop 
v. Paterson F. Ins. Co., 12 Hun 627, 630 
[aff 74 N. Y. 145, 30 AmR 2838]. 


“When the receiver was subsequent- 
ly appointed in this State the title 
or interest which he took, was and is 
subject to the prior lien acquired by 
the attaching creditor. We see no 
reason, therefore, for setting aside 
the levy of the attachment.” Dunlop 
v. Paterson F, Ins. Co., supra. 


59. Standard Bonded Warehouse 
$23, Vv. Se eer SiG EI, Inc., 30 F. (2d) 


“The defendant contends that the 
appointment of the ancillary receivers 
by this court on the 10th of October, 
1928, had the effect of recognizing the 
appointment of the receivers by the 
District Court of South Carolina on 
the 25th ‘day of August, 1928, and 
that, when these ancillary receivers 
were appointed here, this appointment 
had the effect of dating back and tak- 
ing effect as of August 25th; but the 
court is of the opinion that the lien 
acquired by the plaintiff by virtue of 
his attachment could not be divested 
by any such method.’”’ Standard 
Bonded Warehouse Co. v. Cooper & 
Griffin, Inc., supra. 


60. See statutory provisions. 


61. Pittsburg Second Nat. Bank 
v. J. C. Lappe Tanning Co., 198 Mass. 
159, 84 NE 301. 


62. Pittsburg Second Nat. Bank v. 
J. C. Lappe Tanning Co., supra. 


63. Thornley v. J: C.- Walsh \Co.; 
200 Mass. -179, 86 NE 355. 


[a] Decree appointing foreign re- 
ceiver as ancillary receiver should di- 
rect him not to transmit local assets 
from himself as ancillary receiver to 
himself as primary receiver until 
provision has been made for local at- 
taching creditors. Thornley vy. J. C. 
Walsh Co., 200 Mass. 179, 86 NE 355. 


410 [53 C.J.] 
mestie creditors with foreign creditors of the same 
class,“ but the fact that certain foreign creditors 
secured by mechanics’ liens in the foreign jurisdie- 
tion may obtain payment in full, does not mean that 
domestic creditors whose attachments have been dis- 
solved must also be paid in full to obtain equality.°° 
The eourt of ancillary jurisdiction may permit for- 
eign creditors to prove their claims,°® and prefer- 
- ence will not be accorded domestic creditors except 
where necessary to secure equality.°7 The domestic 
creditor’s rights are not affected by the fact that for- 
eign creditors may receive a further dividend in the 
foreign jurisdiction where the domestic creditor had 
equal opportunity to prove his claim there.°* 


[§ 693] d. Rights of Other Receivers. A foreign 
receiver holding domestic property under assignment 
from the insolvent does not lose his right thereto by 
virtue of the subsequent appointment of local an- 
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cillary receivers.®® 

[§ 694] e. Effect of Judgment against Ancillary 
Receiver on Primary Receiver. A judgment ren- 
dered against an ancillary receiver binds only that 
portion of the estate which came into his hands as 
ancillary receiver, and is not an operative and final 
adjudication against the receiver appointed by the 
court of original administration.*° 

[§ 695] f. Counsel Fees.7+ Allowances to coun- 
sel by the court of ancillary jurisdiction must be con- 
fined to services rendered in the ancillary proceed- 
ings.*? 

[§ 696] g. Contempt. Under the rule making un- 
authorized institution of legal proceedings interfer- 
ing with the receiver’s possession a contempt,’* a 
local creditor’s institution of such proceedings in a 
foreign jurisdiction is not contempt as respects the 
local court of aneillary jurisdiction.** 


64. Thornley v. J. C. Walsh Co., 
207 Mass. 62, 66, 92 NE 1007. 


65. Thornley v. J. C. Walsh Co., su- 
pra. 


“There is no foundation for the 
contention that because some for- 
eign creditors, having demands of a 
nature similar to that of the appel- 
lant, are secured by a mechanic’s lien 
given by their local law and so may 
obtain payment in full, therefore the 
appellant must be paid in full to be 
put upon an equality with them. He 
is simply to be put upon an equality 
with other creditors who stand in the 
same position as himself, that is, with 
other unsecured creditors.’’ Thornley 
v. J. C. Walsh Co., supra. 


[a] Ilustration.—Rev. L. c 167 § 
127, provides that, if an attachment 
of property ,on mesne process has 
been dissolved upon appointment of 
a receiver, the proceedings for ap- 
pointment of the receiver shall not 
thereafter be dismissed and the re- 
ceiver ‘discharged until all the assets 
which have come into his hands have 
been fully distributed or the claim up- 
on which the attachment was made 
has been fully paid, unless the debtor, 
before such dismissal, deposits with 
the officer who made the attachment 
money sufficient for the protection of 
the attaching creditor’s claim. It was 
held that where an attachment by 
trustee process was dissolved upon 
appointment of an ancillary receiver 
and the attaching domestic creditor’s 
claim has not been paid in full, the 
funds in the hands of the ancillary re- 
ceiver should be distributed in the 
commonwealth so as to secure as far 
as possible, equality of domestic cred- 
itors with nonresidents; but’ because 
some foreign creditors having de- 
mands similar to that of the attach- 
ing creditor are secured by a mechan- 
ic’s lien given by their local law, so 
that they may obtain payment in full, 
does not entitle the attaching creditor 
to be paid in full to be put upon an 
equality with them, as he is simply to 
be put upon an equality with other 
creditors standing in the same posi- 
tion as himself. Thornley v. J. C. 
Walsh Co., 207 Mass. 62, 92 NE 1007. 
pe Ee eS ie EG 


66. Thornley v. 
supra. 
[a] Reciprocal privilege.—In an 


ancillary receivership, it was proper 
for the court, to secure equality of 
distribution among all creditors, to 
allow foreign creditors to prove their 
claims, as domestic creditors had ap- 
parently been allowed to prove their 
claims in the proceedings under the 
principal receivership in another 
state. Thornley v. J. C. Walsh Co., 
207 Mass. 62, 92 NE 1007. 


67. Thornley v. J. C. Walsh Co., 
supra. . 
[a] Preference only to counter- 


act foreign discrimination.—In an an- 
cillary receivership, preference will 
not be given to domestic creditors, 
unless there is danger of discrimina- 
tion against them in the forum of the 
principal receivership, and then only 
so far as is necessary to counteract 
such discrimination. Thornley v. J. 
core Co., 207 Mass. 62, 92 NE 


68. Thornley v. J. C. Walsh Co., 
supra. 
[a] Illustration.—The attaching 


creditor’s rights in such respect are 
not affected because a further divi- 
‘ddend may be received by creditors 
who have proved their demands un- 
der the principal receivership in an- 
other state, where such creditor had 
a like opportunity to prove his de- 
mand there; it being stated in open 
court, when the decree was entered, 
that he might then file his claim with 
the receiver, and that no objection 
would be made on account of the 
lateness of the filing, and his counsel 
refused to do so, and there being noth- 
ing to indicate that, if he had ac- 
cepted the offer, he would not have 
been allowed to participate in any 
distribution to be made in such state, 


and his refusal not being put upon. 


such ground. Thornley v. J. C. Walsh 
Co., 207 Mass. 62, 92 NE 1007. 


69. Chicago Title, etc., Co. v. Ger- 
man Ins. Co., 119 App. Div. 347, 104 
NYS 253. 

[a] Tilustration.—Where, on the 


appointment of a foreign receiver for 


J. C. Walsh Co.,) an insolvent foreign 


insurance com- 
pany, the latter executed an assign- 
ment to such receiver, which covered 
all the insurance company’s assets 
in New York, the subsequent appoint- 
ment of ancillary receivers by the New 
York courts was ineffective to trans- 
fer any of the insurance company’s 
assets to them. Chicago Title, etc., 
Co. v. German Ins. Co., 119 App. Div. 
347, 104 NYS 253. 


70. Reynolds v. Stockton, 140 U.- 
S. 254, 11 SCt 773, 35 L. ed. 464 [aff 
43 N. J. Eq. 211, 10 A 385, 3 AmSR 
305]; Shinney v. North American 
Sav., ete., Co., 97 Fed. 9. 


71. Generally see supra §§ 612-617. 


72. Bowker v. Haight, etc., Co., 
161 Fed. 655 [mod in other respects 
170 Fed. 67, 95 CCA 343]. 


[a] Services rendered elsewhere.— 
Counsel for a creditor, who has ob- 
tained an adjudication of insolvency 
against a corporation and the appoint- 
ment of receivers in an ancillary suit 
in another jurisdiction, is entitled to 
an allowance from the fund in such 
ancillary suit only for services ren- 
dered in securing the appointment of 
such receivers and in the trial of the 
case in that court, and any claim 
for services rendered elsewhere should 
be submitted to the court of original 
jurisdiction. Bowker v. Haight, etc., 
Co., 161 Fed. 655 [mod on ground 
compensation was not in fact allowed 
for services in other jurisdictions 170 
Fed. 67, 95 CCA 343]. 


73. See supra § 1388. 


74 Holbrook v. Ford, 153 Ill. 633, 
39 NE 1091, 46 AmSR 917, 27 LRA 324 
[aff 50° Eh. AN, 547). 


[a] As against an ancillary receiv- 
er, since he can take only the assets of 
the corporation within the state in 
which he is appointed and a debt ow- 
ing to the corporation has its situs at 
the domicile thereof, it is held that a 
resident of the state of the ancillary 
receiver is not guilty of contempt by 
reason of the fact that he instituted 
attachment suits in foreign states and 
garnished debtors of the corporation 
residing there. Holbrook v. Ford, 153 
Ill. 633, 39 NE 1091, 46 AmSR 917, 
27 LRA 324 [aff 50 Ill. A. 547]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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X. LIABILITIES ON BONDS OR UNDERTAKINGS 
[By Aubert S. ABEL] 


[§ 697] A. Existence of Liability—1. Necessity of 
Valid Bond. Recourse can be had against those as- 
suming to act as sureties for a receiver only when 
their obligation is expressed in a good and valid 
bond.*®> Where an order purporting to appoint a 
receiver is made by an official or a body absolutely 
without power to appoint receivers, the bond given as 
security 1s as void as the appointment;’® but an 
appointment by an authority having the power to 
appoint receivers, but exercising it in an irregular 
and defective manner,’’ or exceeding its jurisdic- 
tion in doing so,78 is not followed by such a result; 
and in such eases the sureties are estopped to deny 
their liability upon the bond.7® Sureties may also 
become estopped from contesting their lability un- 
der a bond defective on its face if by their conduct 
they induce others to rely on the validity of the 
bond.8° In like manner they are estopped to deny 
liability on a receiver’s bond, voluntarily executed 
‘by them and made upon a good consideration and 
with the usual provisions, but not executed according 
to statute,8? and such a bond is good as a common- 
law bond.*? Although ordinarily a surety will not 
be held liable for defaults of an individual in his 
eapacity as receiver unless his contract is expressly 
framed with reference to the principal’s conduct in 
that capacity,®® if a statute exists under which one 


holding some office such as clerk is liable to be called 
upon to act as receiver by virtue of his official posi- 
tion, the sureties on the official bond of one holding 
such an office will be liable for the conduct of the 
principal in his capacity as receiver.*+ 

[§ 698] 2. Commencement of Liability. Unlike 
the receiver, who has been held liable to account as 
such for all moneys coming into his hands in that 
capacity at any time before or after the date of the 
perfecting of his security,*®® the liability of the sure- 
ty commences at the time from which he has under- 
taken in the bond to act as security.8° A bond con- 
ditioned on the payment by the receiver of all the 
means in his hands, at the time of execution of the 
bond, as the court shall thereafter direct, binds the 
sureties for funds previously collected by the: prin- 
cipal and then in his possession;** when the bond 
stipulates that the sum found due from the receiver, 
by a designated official, shall be conclusive and suf- 
ficient evidence against the sureties of the amount 
for which they have bound themselves, they are held 
to the regularly declared sum without exclusion of 
items accruing before they became sureties;8& but 
ordinarily, in the absence of some such special pro- 
visions as the above, the liability of the surety will 
not be made to extend to the conduct of the receiver 
before execution of the bond.*® Sureties on a bond, 


75. See cases infra notes 76-83. Hitchcock, 86 Wash. 536, 150 P 1143. Va.—Fidelity, etc., Co. v. Anderson, 
76. Quiggle v. Trumbo, 56 Cal. 626. [c] No negligence can be chargea| 150 SE 413. 
77. Thompson v. Denner, 16 App. to creditors of a corporation not par- 83. See cases infra note 84. 

Div. 160, 44 NYS 725, Les ott 150 taare ee eerie | goStt, Watgrg. v, Molson, 112. 
[a] Reason for rule.—Althoush | the bond filed by the receiver and thus | 110 N. he wae ide Sen Bio eee 


one appointed in a defective and ir- 


regular manner does not become re- 
ceiver de jure, he ‘does become re- 
ceiver de facto, and those who vol- 
untarily bind themselves for the faith- 
ful performance of his duties cannot 
absolve themselves from their obli- 
gation by insisting that he is not 
receiver. Thompson v. Denner, 16 
App. Div. 160, 44 NYS 723. 


78. Baltimore Bldg., ete., Assoc. 
v. Alderson, 99 Fed. 489, 39 CCA 609. 
But see Taylor v. Exnicious, 197 Cal. 
443, 241 P 397 (the test in Califor- 
nia is jurisdictional, and, if the defect 
is not a mere irregularity in method 
but one of jurisdiction, such appoint- 
ment and the bond securing it have 
nothing to stand on, and the obligation 
is without consideration and void). 


79. Baltimore Bldg., etc., Assoc. v. 
Alderson, 99 Fed. 489, 39 CCA 609; 
Thompson vy. Denner, 16 App. Div. 160, 
44 NYS 723. 


80. Williams _ v. 
Wash. 536, 150 P 1143. 


[a] Reason for rule.—Where one 
of two innocent parties must suffer, 
he who made the injury possible 
should suffer it. Williams v. Hitch- 
cock, 86 Wash. 536, 150 P 1143. 


[b] Rule applied.—A bond recit- 
ing that several persons, naming them, 
proposed to join as sureties for a re- 
ceiver, which was delivered condi- 
tionally upon the obtaining of the 
signatures of all the named persons, 
one of whom refused to, and refrained 
from signing, was filed without such 
signature, and those who had signed 
were held bound as sureties for such 
receiver after their long continued 
failure to repudiate and their failure 
to object to the court’s finding and 
conclusion of the validity of the bond, 
made in the presence of the signers 
and their attorneys. Williams  v. 


Hitchcock, 86 


discover defects on its face. Williams 
v. Hitchcock, 86 Wash. 536, 150 P 1143. 


81. Baker v. Bartol, 7 Cal. 551; 
Rowlet v. Eubank, 1 Bush (Ky.) 477; 
Carl v. Meyer, 51 App. Div. 5, 9, 64 
NYS 1077. 


“Voluntary bonds, not being illegal 
or against the policy of the law, may 
be good as common-law bonds, al- 


though, through some defect, they are, 


not good statutory bonds.” Carl v. 


Meyer, supra. 


[a] 
holding a trust fund having been 
sued for mismanagement and a re- 
ceiver of the fund having been re- 
quested, the court on request of the 
holder of the fund made an order ap- 
pointing him receiver of the fund 
upon his executing a bond with the 
usual provisions of receiver’s bonds, 
and this, although not according to 
statute, was binding on the sureties 
to the bond. Baker v. Bartol, 7 Cal. 
551. 


{b] Bond to secure payment of 
fund for distribution.—A court may 
require a bond after a receiver has 
assumed to act to secure the delivery 
or payment of the fund for distribu- 
tion, and, even though no statutory 
mode is prescribed for this object, a 
surety, executing such a bond on a 
binding consideration, is estopped to 
deny, on technical grounds, the valid- 
ity of his obligation. Rowlet v. Hu- 
bank, 1 Bush (Ky.) 477. 


82. Cal.—Baker v. Bartol, 
551. 


7 Cal. 


N. Y.—Carl v. Meyer, 51 App. Div. 
5, 64 NYS 1077. 

N. C.—Rogers v. Odom, 
432; Kerr v. Brandon, 84 N. 
ee Sah hia vy. Carroll, 


86 N. C. 
Cupl28; 
9 ™ ere. 


Rule applied.—One who was 


Bunting, 91 N.C. 48. 


[a] Not retroactive in operation.— 
Persons who become sureties for offi- 
cials before the passage of the stat- 
ute are not subject to be held for the 
actions of their principals in their 
capacity as receivers under the stat- 
ute. Syme v. Bunting, 91 N. C: 48. 


{b] Application of doctrine of de- 
sceriptio personz.—When the order of 
court simply names a certain person 
“Clerk of Court,” as receiver, the ef- 
fect will be the same as to the lia- 
bility of the sureties on his official 
bond as if it named him “as clerk of 
court” the presumption that such ex- 
pression is intended to serve only as a 
description of the person not apply- 
ing. Waters v. Melson, 112 N. C. 89, 
16 SE 918. \ 


85. Scope of receiver’s accounting 
see supra §§ 593, 594. 


86. See cases infra this section. 

87. Rowlet v. Eubank, 1 Bush 
(Ky.) 477. 

88. Smart v.’ Flood, 49 L. T. Rep. 
N. S. 467. 


89. Armstrong v. Walton, 147 Ga. - 
781, 784, 95 SE 714 [answers to cert. 
questions conformed to 22 Ga. A. 288, 
95 SE 1000]; Titherington v. Hodge, 
$i Ky. 286,.5 Kyl 211; Hamilton v. 
Stewart, 10 Ky. Op. 509; Thomson v. 
MacGregor, 81 N. Y. 592, 596 [rev 45 
N. Y. Super. '197]. 


“The liability, of course, cannot be 
made to extend to any acts prior to its 
execution, in the absence of specific 
covenant to that effect.” Armstrong 
v. Walton, supra. 


“The rule appears to be well set- 
tled that where the engagement of 
the surety is for the future, he can- 
not be held liable for the past, as 
to which he has not covenanted.” 


413 — [ba CIo 
required by the order appointing the receiver, but the 
execution of which is permitted to be postponed until 
the next term of court, are liable for the acts of the 
receiver from the time of his appointment.°®° 

[§ 699] B. Extent of Liability—1. In General. 
The extent of the liability of the sureties of a re- 
ceiver can be ascertained only by the terms of their 
bond,®+ and in accordance with the general rule such 
liability cannot be extended by implication beyond 
the precise terms and scope thereof.°? But the terms 
of the contract are to receive a reasonable construc- 
tion, in view of the duties to be performed by the 
receiver, with reference to which the sureties con- 
tract;°? and under a contract conditioned for the 
faithful performance by the receiver of the duties 
imposed upon him by virtue of the appointment, 
which is the usual contract of the sureties,®* non- 
compliance with any order of court touching the dis- 
position of the trust fund is a breach of the bond.*® 
An order to the receiver to collect rents of the prop- 
erty in receivership is in effect to collect and hold 
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or distribute as the court may direct, and the sure- 
ties are liable for the receiver’s misappropriation of 
the funds, although by their collection he has com- 
plied with the literal terms of the order.°* It does 
not relieve the liability of the sureties that the or- 
der under which the receiver acts has been entered 
by agreement of the parties,®* or that it has been en- 
tered subsequent to the execution of the bond with- 
out notice to, and knowledge or consent by, the 
surety.°8 A receiver and his surety on the bond are 
not liable for losses occurring through errors of judg- 
ment on the receiver’s part in managing the proper- 
ty,?® but they are chargeable for property coming 
into the receiver’s hands and the proceeds of sale 
thereof,! and for his wrongfully receiving an inade- 
quate price on a sale of property in his hands as 
receiver.” 

Amount. A surety is properly chargeable with 
no greater amount than the receiver is liable to pay,® 
and the amount of a judgment recovered in an action 
by one interested in the fund against the principal 


Thomson v. MacGregor, supra. 


[a] Rule applied.—A receiver hav- 
ing bought a claim against the prop- 
erty in his custody for a very inade- 
quate price, which transaction the 
court later set aside, a bond executed 
in the meantime while title to the 
claim in question was in the receiver 
did not make the surety liable on such 
claim which was at the time of ex- 
ecution of the bond owned by the re- 
ceiver. Titherington v. Hodge, 81 Ky. 
286, 5 KyL 211. ; 


[b] ‘Time of court order.—The date 
at which the court orders the re- 
ceiver to collect money is immate- 
rial, what is material being whether 
the action demanded of the receiver 
was taken before or after execution 
of the bond. Hamilton v. Stewart, 10 
Ky. Op. 509. 


90. Hodge v. Quiry, 9 KyL 650. 
91. McCulley v. Fee, 35 Cal. A. 11, 
168° P 1147> Ross v.. Williams, 11 


Heisk. (Tenn.) 410; Ayers v. Hite, 97 
Va. 466, 34 SE 44; Southwestern 
Surety Ins. Co. v. Pacific Coast Cas- 
ualty Co., 92 Wash. 654, 159 P 788. 


[a] Receiver not agent of sure- 
ties —Merely because creditors be- 
come sureties on a receiver’s bond, 
they are not liable for purchases made 
by him on the theory of his being their 
agent in the purchase. McCulley v. 
Fee, 35 Cal. A. 11, 168 P 1147. 


92. State v. Spittler, 79 Conn. 470, 
65 A 949; Armstrong v. Walton, 147 
Ga. 781, 784,95 SE 714 [answers to 
cert. questions conformed to 22 Ga. A. 
288, 95 SE 1000]; Matson v. South- 
ern Surety Co., 204 Iowa 632, 215 NW 
630; Ayers v. Hite, 97 Va. 466, 469, 
34 SH 44. 


“Parties to such bonds should spec- 
ify the exact nature and extent of 
their obligation; and when they have 
done this, the contract will not be so 
extended by the courts as to make it 
mean anything else.” Armstrong v. 
Walton, supra. 


“To the extent, and in the manner, 
and under the circumstances pointed 
out in his obligation, he [the receiy- 
er’s surety] is bound, and no further.” 
Ayers v. Hite, supra. 


[a] Rule applied.—A bond condi- 
tioned according to the requirements 
of the statute for the faithful per- 
formance by the receiver of his duties 
in that capacity and for obedience to 
court orders covers two asvects of his 
duty only, that is, the care and pres- 
ervation of property coming into his 


hands, and its distribution or dispo- 
sition in accord with the orders of 
the court; and hence the sureties 
on the bond are not liable for the re- 
ceiver’s breach of contract in refus- 
ing to turn over possession of trust 
property to those to whom he had 
leased it at a sum less than that speci- 
fied by the court in the order ap- 
pointing the receiver. Matson v. 
Southern Surety Co., 204 Iowa 632, 
215 NW 680. 


[b] Bond of joint temporary re- 
ceivers.—Sureties on a bond condi- 
tioned for the faithful performance 
of their duties by joint temporary re- 
ceivers have not contracted for and 
are not liable on the default of one 
of them who was appointed sole per- 
manent receiver subsequent to the 
time of execution of the bond, and are 
not estopped to deny liability by the 
fact that the temporary receiver 
whose appointment was not contin- 
ued sought a continuation of the joint 
receivership. State v. Spittler, 79 
Conn. 470, 65 A 949. 


93. See,cases infra notes 94, 95. 

94. Ross v. Williams, 11 Heisk. 
(Tenn.) 410. 

95. Northrup Nat. Bank v. Varner, 


82 Kan. 691, 109 P 394; Ball v. Chan- 
cellor, 47 N. J. L. 125; Titus v. Fair- 


‘child, 49 N. Y. Super. 211, 4 NYCiv 


Proc 418; Washington Bank vy. Cred- 
itors, 86 N. C. 323. 


[a] Collection and distribution of 
particular debt.—(1) If a receiver is 
directed to collect and disburse a par- 
ticular debt upon executing a bond, 
with surety, conditioned for the faith- 
ful discharge of his duty as such re- 
ceiver, under that or any future or- 
der of the court in that cause, the 
surety in such bond, when given, is 
not liable for defaults of the princi- 
pal in the collection and disbursement 


of other funds collected under sub- 
sequent orders in the cause. Ayers v. 
Hite, 97 Va. 466, 34 SE 44. (2) The 


doctrine that a surety of a public offi- 
cer is bound for funds collected by 
his principal by color of his office has 
no application to the surety on the 
bond of a receiver of a court appoint- 
ed to collect and disburse a particular 
fund, and the condition of whose bond 
is for the faithful discharge of that 


duty. Ayers v. Hite, supra. 
tb] Order to pay.—Refusal to pay 
money in obedience to an order of 


court is a twofold breach of a bond 
conditioned for faithful accounting of 
what has been or shall be received and 


for obedience to orders of the court 
in the cause, the failure to pay being 
a breach not only of the condition as 
to orders of court, but also of that as 
to faithful performance of the trust. 
Titus v. Fairchild, 49 N. Y. Super. 
211, 4 NYCivProc 418. 


{c] Conclusiveness of judgment.— 
The duty to obey orders of the court 
and disregard thereof may have dif- 
ferent results when that is expressly 
and specifically made a condition of 
the bond and when it springs by im- 
plication from the condition of faith- 
ful performance of duties as a re- 
ceiver, in respect of the conclusive- 
ness of judgments against the princi- 
pal on the surety. Lesster v. Lawyers” 
Surety Co., 50 App. Div. 181, 63 NYS 
804, 30 NYCivProc 388 [rev 30 Misc. 
771, 62 NYS 479]. 


Conclusiveness of judgments. 
against receiver on sureties generally 
see infra § 711. 

96. U.S. v. Donohue, 9 D. C. 214. 

[a] Reason for rule.—There would 
be little or no necessity for a bond 
unless it were tod prevent loss and 
misconduct after the receiver had col- 
lected the rent, and the sureties who 
knew he was a receiver will be pre- 
sumed to have signed the bond with 
reference to a duty so obvious and 
mepgesery. U. S. v. Donohue, 9 D. C. 


97... HH. Bs Claflin..Co; vo Gibson,o. 
Sw 4389, 440, 21 KyL 337. 


“A receiver who acts under an. 
agreed order is acting as an officer of 
the court, as much as he would be in 
acting under an order made without 
agreement, in the due course of pro- 
eeedings in the case, and his sure- 
ties on the official bond which he gives 
are aS much bound in the one case 
as in the other, because he is acting 


under an order of the court.” H. B. 
Claflin Co. v. Gibson, supra. 

98. Edwards v. Marquis, (Iowa) 
212 NW 376; McClatchey v. Marquis, 


203 Iowa 76, 212 NW 374. 

99. In re Federal Union Surety 
Co., 211 N. Y. 549,,105 NE 1084 [reh 
den 211 N. Y. 610, 105 NE 1084]. 

1. In re Federal Union Surety Co., 
supra. 


2 U.S. Worsted Sales Co. v. Dan- 
ie Boone Woolen Mills, 9 F. (2d) 


3. French v. Dauchy, 134 N. Y. 543, 
31 NE 1041. 


For later cases, developments anid chang‘es in the law see Annotations, same title and section number, 
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is conclusive of the maximum which he ean claim 
from the sureties.* 


[§ 700] 2. Unauthorized Acts of Receiver. 
Where the receiver acts without authority from the 
court, ordinarily such conduct is not effective to in- 
crease or diminish the sureties’ liability from what it 
would have been had such acts remained undone;° 
thus his acts in collecting money, loaned out by or- 
der of the court, before an order for its collection is 
made,® or in selling property for cash when author- 
ized to sell it on credit,’ are such that the sureties 
on the bond are not liable with regard to them; nor 
does it alter the rule that the unauthorized act is 
done pursuant to an agreement of the parties.® 
However, court approval of an unauthorized trans- 
action by the receiver after its completion imposes 
liability on the sureties for any act thus ratified.® 
-An order of court directing the payment of certain 
sums by the receiver is sufficient to protect him and 
his sureties from liability on the bond, even though 
the order is subsequently held void on appeal,® at 
least if the receiver in making payment has acted in 
good faith.++ 


Disposition of receivership funds cannot be made 
legally without an order of court,” and any such 
attempt to accomplish this result is ineffectual to 
relieve the surety of its liability on the funds held 
by the receiver.'? 
in a bank, which he has himself and without author- 
ization selected, both he and his sureties are liable 
for loss due to a subsequent failure of the bank.1# 


Acts in excess of authority. When a receiver dis- 
poses of property held by him, and receives as part 
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If the receiver deposits money | 
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of the consideration the discharge of a personal ob- 
ligation owed by him, although the court had ordered 
that the whole be sold for cash, a surety on the re- 
ceiver’s bond is only liable for default with regard 
to the cash received on the sale and cannot be held 
for the credit arrangement which was in excess of 
the authority to deal conferred on the receiver by 
the court.!® 


[§ 701] 3. Debts Due from Receiver. A debt due 
from the person appointed as receiver to the fund for 
which he is chosen to act in that capacity becomes at 
the time his appointment is perfected a part of the 
trust fund,'® and the sureties on the receiver’s bond 
are answerable for the proper payment of an obli- 
gation of such character.1’ Where a purchaser of 
property of a corporation sold to him before the 
receivership without compliance with the Bulk Sales 
Law is appointed receiver, sureties on his bond are 
lable for his omission to account for the proceeds of 
the sale of such property.'§ 


[§ 702] 4. Conduct Not Connected with Receiver- 
ship. Since the contract of a receiver’s sureties nec- 
essarily has relation only to the duties falling within 
the scope of the order of appointment,!® they are 
not liable for his failure to pay a judgment rendered 
against him personally;?° nor can they be held lia- 
ble for assets which are found or held never to have 
become a part of the trust fund,?! nor for his con- 
duct in a capacity other than that of receiver.?2 

[§ 703] 5. Interest. The sureties on a receiver’s 
bond, generally speaking, are answerable for such in- 
terest, as well as principal, as the receiver himself 


4 Carl v. Meyer, 51 App. Div. 5, 
64 NYS 1077. 


5. See cases infra notes 6-8. 


6. Leathers v. Kelling, 12 KyL 92. 
But see Weems vy. Lathrop, 42 Tex. 
207 (even though a receiver is not au- 
thorized to collect the proceeds from 
notes, if he does collect on them and 
thereby places it out of his power to 
account for the notes otherwise than 
by producing money, the sureties are 
liable on their bond for the results 
of such collection). 


7. Leathers v. Kelling, 12 KyL 92. 


8. Armstrong v. Walton, 147 Ga. 
781, 95 SE 714 [answers to cert. ques- 
tions conformed to 22 Ga. A. 288, 95 
She 1000]; Leathers v. Kelling, 12 KyL 
92. 


[a] Reason for rule.—The assent 
of the parties and their direction to 
the receiver to act in a manner other 
than that ordered by the court has the 
effect of constituting him their agent, 
and in so acting he is acting under 
the agency and not as the receiver of 
the court. Leathers v. Kelling, 12 
KyL 92. 


[b] Agreement on method of pay- 
ment.—Where the court orders its 
receiver to pay to the attorneys of 
record certain dividends due to credi- 
tors of an insolvent debtor and the 
attorneys and the receiver agree that 
the receiver may mail checks directly 
to the clients of such attorneys and 
the receiver fails to remit to a por- 
tion of them, such agreement will not 
relieve the bondsmen of the receiver 
from liability for the amounts the 
receiver so fails to remit, although 
these amounts be lost with other 
funds placed by the receiver in a bank 
of his own selection which fails. 
Armstrong v. Walton, 147 Ga. 781, 95 
SE 714 [answers to cert. questions 
conformed to 22 Ga. A. 288, 95 SE 
1000]. 


9. Com. v. Leachman, 55 SW 430, 
21 KyL 1408, 56 SW 151, 21 KyL 1729. 


[a] Rule applied.—A receiver hav- 
ing collected sale bonds payable to 
his order without any direction from 
the court to do so, his action was sub- 
sequently approved by the court by its 
directing him to distribute the fund, 
and this imposed liability on his sure- 
ties with reference to the fund. Com. 
v. Leachman, 55 SW 430, 21 KyL 1408, 
56 SW 151, 21 KyL 1729. 

10. Lesster v. Lawyers’ Surety 
Co., 50 App. Div. 181, 68 NYS 804, 30 
NYCivProc 388 [rev 30 Misc. 771, 62 
NYS 479]. 

[a] Reason for rule-—When the 
order is reversed, it loses its force 
but does not cease to be protection to 
the receiver for whatever has been 
done under it while it stood. Lesster 
v. Lawyers’ Surety Co., 50 App. Div. 
181, 68 NYS 804, 30 NYCivProc 388 
[rev 30 Misc. 771, 62 NYS 479]. 


11. Lesster v. Lawyers’ 
Co., supra. 


12. Fidelity, etc., Co. v. Anderson, 
(Va.) 150 SE 4138. 


Surety 


13. Fidelity, etc., Co. v. Anderson, 
supra. 
[a] Rule applied.—The same per- 


son, having been appointed receiver 
and commissioner of the property of 
an insane person, and having been 
bonded separately in each capacity, 
attempted a transfer of the property 
held by himself as receiver to himself 
as commissioner, without any order 
to do so by the court, a scheme which, 
if successful, would have served to 
discharge the surety on the receiver’s 
bond from a large part of its liability 
upon the subsequent default of the 
receiver, but the attempted transfer 
was denied any effect as being done 
without the command of the court. 
Fidelity, ete., Co. v. Anderson, (Va.) 
150 SE 413. 


14. National Surety Co. v. Byrd, 
179 Ark. 688, 17 SW (2d) 876; Arm- 
strong v. Walton, 147 Ga. 781, 95 SE 
714 [answers to cert. questions con- 
formed to 22 Ga. A. 288, 95 SE 1000]; 
H. B. Claflin Co. v. Gibson, 51 SW 439,. 
21 KyL 3387. 


15. Bowman v. Liskey, 
678, 62 SE 942. 


16. Com. v. Gould, 118 Mass. 300; 
Leonard v. Evans, 24 OhNPNS 393. 


17. Com. v. Gould, 118 Mass. 300; 
Leonard v. Evans, 24 OhNPNS 393. 


[a] Reason for rule.—The case 
falls within the general rule of law 
that, when the same person is lia- 
ble to pay money in one capacity and 
to recover it and account for it in an- 
other, the law presumes that he has 
done what it was his duty and with- 
in his power to do and holds him and 
his sureties responsible in case of his 
failure to do it. Com. v. Gould, 118 


108 Va.. 


Mass. 300; Leonard v. Evans, 24 Oh 
NPNS 393. A 
18. Peo. v: Reynick, 241, Mich. 106, 


216 NW 397. 


[a] Reason for rule.—All claims 
which are assets to the creditors as 
well as to the firm in receivership 
are assets as to the receiver, and a 
sale without compliance with the Bulk 
Sales Act is void as against creditors. 
Peo. v. Reynick, 241 Mich. 106, 215 
NW 397. 

19. Preston v. American Surety 
Co., 104 Md. 40, 64 A 292; Ball v. 
Chancellor, 47 N. J. L. 125. 


20. Ball v. Chancellor, supra; Coe 
v. Patterson, 122 App. Div. 76, 106 NYS. 
659 [rev 53 Misc. 412, 103 NYS 472, 
and reh den 123 App. Div. 914, 108 
NYS P27 i: 


21. Coe v. Patterson, supra. 


22. Preston v. American Surety 
Co., 104 Md. 40, 64 A 292. 


414: (53°C. 3] 
is liable to pay,?* but special circumstances may re- 
lieve them of such liability.24 The interest is to 
be reckoned from the date of the receiver’s defalea- 
hoes 


[§ 704] ©. Defenses.2° Where, in a suit on a 
receiver’s bond, the complaint alleges merely that the 
recelver, as such, has money which he refuses to pay 
over, any defense is valid which shows either that 
he has no money as receiver or that he has paid over 
all that he had.27 Payment by a receiver in pursu- 
ance of an order of court is a defense to an action 
against the sureties, although the order be later re- 
versed on appeal.?® Laches making no change what- 
ever in the position of the sureties and working no 
hardship to them does not avail as a defense.?® Un- 
‘der a bond conditioned for faithful payment by the 
receiver of funds coming to him by virtue of such 
office, it is no defense that the funds have been lost 
without fault on the part of the receiver or that his 
action has been reasonable and prudent under the 
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circumstances.® 


Statute of limitations.?1 Before the running of 
the statute of limitations is available as a defense, 
an order determining who is entitled to the fund in 
the receiver’s possession and an accounting and re- 
port of the receiver must be had, and the period fixed 
in the statute must have elapsed since the account- 
ing and order in the cause.*®? 


[§ 705] D. Enforcement of Liability—1. In Gen- 
eral. Sureties upon the bond of a receiver do not 
become parties to the suit or officers of the court by 
reason thereof,?* but their liability, if any, arises 
solely out of their undertaking as sureties on the 
bond## and ean ordinarily only be ascertained in a 
common-law court®® by an independent action in’ 
which they have a right to a trial by jury.°° They 
cannot be summarily “proceeded: against by an order 
to show cause or motion in the suit,?7 unless such 
power is reserved in the bond itself?® or is provided 


23. Dawson v. Raynes, 2 Russ. 466, 
38 EngCh 466, 38 Reprint 411. 


24. Dawson v. Raynes, supra. 


[a] Illustration.—Where a receiv- 
er became notoriously bankrupt, be- 
ing at the time heavily indebted to the 
estate confided to his management, all 
of which facts were known to those 
having an interest in the funds who 
nevertheless refrained and neglected 
for a long while to take any steps for 
having the bankrupt receiver’s ac- 
count passed, his sureties could not 
properly be held for the interest which 
accrued, although he might have been. 
Dawson v. Raynes, 2 Russ. 466, 3 Eng 
Ch 466, 38 Reprint 411. 


257 seancord Vv. Carr. 8. Kyi! 967; 
Ward vy. State, 111 Md. 528, 75 A 116. 
But see Weems v. Lathrop, 42 Tex. 
207 (suggesting that interest might 
be properly allowed against a receiver 
after collection by him of income for 
the estate from the time of collection 
and before any order requiring pay- 
ment into court had been made). 


{a] Rule applied.—In an action on 
a receiver’s bond for an allowed claim, 
plaintiffs are entitled to interest from 
the date of the demand on the re- 
ceivers for the payment of the sum 
specified in the order allowing the 
audit of their accounts. Ward v. 
State, 111 Md. 528, 75 A 116. 


[b] Date of defalcation not shown. 
~—Where no date of defalcation has 
been alleged by either party or agreed 
upon by them acting together, a judg- 
ment will not be reversed because the 
interest is made to run from a time 
which is not shown to have any refer- 
ence to such date. Sanford v. Carr, 8 
KyL 967. 


26. Generally see Bonds § 148. 
27. Colgate v. Roberts, 85 Ind. 464. 


28. Lesster v. Lawyers’ Surety Co., 
50 App. Div. 181, 68 NYS 804, 30 NY 
ren a 388 [rev 30 Misc. 771, 62 NYS 


[a] Rule applied.—A surety on a 
receiver’s bond, conditioned for the 
faithful discharge of his duties, in 
showing, in an action on the bond 
based on the receiver’s disobedience of 
an order of the appellate court re- 
quiring ‘him to pay out money, that 
the receiver’s failure to pay out the 
money under such order was not in 
fact a disobedience, but that the re- 
ceiver had before that time faithfully 
discharged his duties by paying over 
all moneys in his hands in pursuance 
of a valid order of the trial court, 
which the appellate court reversed, 
established thereby a sufficient de- 


fense. Lesster v. Lawyers’ Surety 
Co., 50 App. Div. 181, 68 NYS 804, 30 
NYCivProc 388 [rev "30 Misc. 771, 62 
NYS 479]. 


29. Carl v. Meyer, 
64 NYS 1077. 


30. National Surety Co. v. Byrd, 
179 Ark. 688, 17 SW (2d) 876. But see 
H. B. Claflin Co. v. Gibson, 51 SW 439, 
21 KyL 337 Gintimating that, had the 
question been presented by the plead- 
ings, evidence of reasonable and pru- 
dent con'duct by the receiver might 
be a defense to surety on his bond). 


51 App. Div. 5, 


31. Generally see Limitations of 
Actions §§ 80, 206. 

82; Uy, Si HNidelity,,. ete.) Co.av. 
Shields, 157 Ky. 371, 163 SW _ 2038 


Newman v. Wickliffe, 5 Ky. Op. 605. 


[a] Reason for rule.—The cause 
of action accrues in those claiming a 
share in the estate only after account- 
ing and entry of the order determining 
their rights. Newman vy. Wickliffe, 5 
Ky. Op. 605. 


83. Black v. Gentery, 119 N. C. 502, 
26 SE 483; Thurman yv. Morgan, 79 Va. 
367. : 

34. Thurman v. Morgan, supra. 

35. Kirker v. Owings, 98 Fed. 499, 
89 CCA 132; French v. Dauchy, 134 
N. Y. 548, 545, 31 NE 1041; Thurman 
v. Morgan, 79 Va. 367. But see Wil- 
liamson v. Wilson, 1 Bland (Md.) 418 
(apparently transferring the rule on 
recognizances to bonds in a holding 
that, if a receiver fails to account, 
or is in any respect delinquent as an 
officer of the court, his bond may be 
put in suit by scire facias in equity, 
or in an action at law, so as to charge 
him and his sureties). 


MCHLS) . . the general rule that 
the liability of sureties in such cases 
on their obligation is at law only.” 
French v. Dauchy, supra. 


86. Black v. Gentery, 
502, 26 SE 43; 
TED) S Nigvenre Gitte 

87. .U. S.—Kirker v. Owings, 98 
Fed. 499, 39 CCA 132. 

Ga.—Smith v. Newsome, 26 Ga, A. 
743, 107 SEH 269. 

La.—Beshel v. New Orleans Thrift 
Stores, 10 La. A. 357, 120 S 394. 

N. C.—Black vy. Gentery, 119 N. C. 
502, 26 SH 43. 
aah aap nen v. Morgan, 79 Va. 

“The circuit court was as plainly 
without jurisdiction to decree against 
them upon a rule to show cause as in 


AS) Nee 
Thurman v. Morgan, 


the same proceeding to have con- 
demned them to be hanged. 

Such a departure from the established 
mode of procedure renders the decree 
not only erroneous, but void.” Thur- 
man v. Morgan, supra. 


[a] Practice in England on re- 
cognizances.—‘‘In the English court 
of chancery the obligation taken by 
way of security from a receiver for 
the faithful performance of his duty 
is not a common law bond but it is a 
recognizance. The court of chancery 
requires the receiver to account and 
finds the amount due from him and or- 
ders him to pay the same into court. 
Upon his failure so to do, he may be 
proceeded against by attachment, or 
the parties in interest may apply to 
the court for leave to sue upon his 
recognizance. When that leave is 
granted the next step is to proceed by 
writ of scire facias in the name of the 
master of the rolls and the senior 
vice ‘chancellor, or the recognizee 
named in the recognizance against the 
recognizor who are the receiver and 
his sureties. This scire facias is a 
judicial writ founded upon a record 
and requires the person against whom 
it is brought to show cause why he 
should not pay the debt of record. It 
is suable in a common-law court. The 
scire facias is accordingly sued out 
in the office of the petty bag, on the 
common-law side of the court of chan- 
cery, and is made returnable to some 
common-law court,—either the court 
of queen’s bench or common pleas or 
exchequer of pleas,—and in that court, 
if a ‘defense is made, the issue is tried 
to a jury. In such proceeding the 
penalty of the recognizance was the 
debt, for which execution would go, 
should the issue raised upon the writ 
be determined in favor of the recogni- 
zees. Therefore, where the amount 
of the default of the receiver did not 
equal the penalty of the recognizance, 
it was for the advantage of the cogni- 
zors, who were sureties, to apply to 
the court of chancery, out of which: 
general leave had been given to sue, 
and in which the recognizance had 
been taken, to stay further proceed- 
ings at law on the recognizance upon 
payment by the cognizors of the exact 
amount found due by the chancellor 
from the receiver. This explains why 
questions with reference to sureties 
upon receiver’s recognizances, and 
the amount due from them, are so fre- 
quently adjudicated in a court of 
chancery in the cause in which the 
recognizance was given.’ Kirker v. 
Owings, 98 Fed. 499, 506, 39 CCA 182. 


38. Kirker v. Owings, supra; Smith 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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§§ 705-707] 


' by statute or rule of court,?® or else unless they have 
a part of the trust funds in their hands,*° and then 
only to the extent of such funds. 


[§ 706] 2. Conditions Precedent—a. Accounting 
and Default by Receiver. Before any resort can be 
had to the sureties on a receiver’s bond, all the rem- 
edies available against the receiver must have been 
exhausted.** Therefore, as a rule, the liability of 
sureties cannot be enforced until after final settle- 
ment of the receiver’s accounts has been had,*? a 
default ascertained,*#* and a decree establishing the 
receiver’s inability or refusal to pay entered.4® Be- 
fore suit can be brought against the sureties, the par- 
ties holding claims, confirmed upon audit by the 
court, in the funds-held by the receiver must have 
given him notice of the confirmation and made de- 
mand on him for payment;#* however, if the receiv- 
ers had actual knowledge of the ratification of the 
account, it is not necessary for the holder of the al- 
lowed claim to serve them with an authenticated copy 
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of the order of ratification in order to recover in a 
suit on the receiver’s bond.**7 But there is no neces- 
sity that any demand be made on the sureties before 
commencement of the action,*® unless that is spe- 
cifically required by the terms of the bond.*® 


Dispensing with necessity of accounting. But 
where circumstances exist rendering it difficult or 
impossible for an accounting to be had, recovery may 
be had without this’preliminary action having been 
taken,°® as where a receiver dies*! or absconds®? — 
before there has been a settlement. of his accounts, 
in which case a court of equity may interpose and 
establish a breach in some other manner and give a 
remedy against the sureties.°? However, if the dam- 
age claimed is for the alleged misappropriation or 
conversion by the receiver of property asserted to. 
belong to the fund in reéeivership, the courts are dis- 
posed to permit a suit on his bond without an ae- 
counting having been had and a default found.®4 


[§ 707] b. Leave of Court To Sue. The regular 


v. Newsome, 26 Ga. A. 743, 107 SE 269; 
Newman v. Wickliffe, 5 Ky. Op. 605. 


39. Kirker v. Owings, 98 Fed. 499, 
39 CCA 132; State Bank v. Duncan, 53 
Miss. 740. 


[a] Rule of court would probably 
be effective to permit the court to fix 
damages against the surety without 
an action at law on the bond. Kirker 
v. Owings, 98 Fed. 499, 39 CCA 132. 


[b] Constitutionality of statute.— 
Under a provision of the constitution 
giving -the court of chancery ‘full 
equitable powers” and assigning other 
judicial powers to other courts, a stat- 
ute permitting assessment of the dam- 
ages of sureties on a receiver’s bond 
upon a scire facias is constitutional. 
State Bank v. Duncan, 52 Miss. 740. 


40. Kirker v. Owings, 98 Fed. 499, 
89 CCA 132; Black v. Gentery, 119 N. 
C. 502, 26 SE 43; Seidenbach v. Den- 
klespeil, 11 Lea (Tenn.) 297; Thur- 
man-’v. Morgan, 79 Va. 367. 


{a] Rule applied.—Where a surety 
had in his hands money acquired from 
the receiver which he knew to be part 
of the trust fund, the court had suffi- 
cient jurisdiction oyer him to make an 
order upon him, after he had a hear- 
ing to cross-examine witnesses for 
the purpose of discovering whether 
he had in fact received such sums, 
etc., for the restoration of that sum 
to the custody of the court. Seiden- 
bach v. Denklespeil, 11 Lea (Tenn.) 


297. 

41. Black v. Gentery, 119 N. C. 
502, 26 SE 48. 

42. Hershey Chocolate Co. v. 


Sharpe, 199 Ala. 21, 74 S 33 [quot 
Cyc]; Coe v. Patterson, 122 App. Div. 
76, 106 NYS 659 [rev 53 Misc. 412, 1038 
NYS 472, and reh den 123 App. Div. 
914, 108 NYS 1127]. 


43. Ala.—Hershey Chocolate Co. v. 
Sharpe, 199 Ala. 21, 74 S 33 [quot 
Cyc]. 


Ark.—State v. Gibson, 21 Ark. 140. 


Minn.—State v. Germania Bank, 103 
Minn. 129, 114 NW 651. 


N. Y.—French v. Dauchy, 134 N. Y. 
548, 31 NE 1041; Coe v. Patterson, 
122 App. Div. 76, 106 NYS 659 [rev 
53 Misc. 412, 103 NYS 472, and reh 
den 123 App. Div. 914, 108 NYS 1127]. 


N. C.--Atkinson v. Smith, 89 N. C. 
72: Washington Bank v. Creditors, 86 
N. C. 323. 


“The claims of creditors and the 
disbursements of the receiver and the 
claims against him in the administra- 
tion of the trust cannot be determined 
jin an action upon the bond. There 
must be an accounting to settle the 


amount of the liability of the receiv- 
er, and to whom such liability exists, 
before an action upon the bond will 
lie.’ French v. Dauchy, 57 Hun 100, 
101, 10 NYS 468 [aff 134 N. Y. 543, 31 
NE 1041]. 


[a] Absence of any stipulation in 
bond specifically requiring a report or 
accounting by the receiver before lia- 
bility on the sureties is immaterial. 
Stratton v. City Trust, etc., Co., 86 
App. Div. 551, 85 NYS 780. 


[b] Effect of order to receiver to 
pay.—Where, after judgment against 
a receiver in his official capacity, an 
order is granted on notice to the re- 
ceiver, but not to his sureties, direct- 
ing him to pay the amount of the 
judgment to plaintiff within ten days, 
but there is no accounting in such 
proceeding, nor ascertainment of the 
condition of the fund, the order does 
not add to the force of the judgment 
as against the receiver’s sureties. 
Coe v. Patterson, 122 App. Div. 76, 
106 NYS 659 [rev 53 Mise. 412, 103 
NYS 472, and reh den 123 App. Div. 
914, 108 NYS 1127]. 


{[c] Notice to sureties of account- 
ing.—The accounting must be a valid, 
regular accounting such as is au- 
thorized by statute or some rule of 
law, and a provision of the statute 
that ‘in no case shall the receiver’s 
accounts be passed, settled, 
lowed, unless the said notice 
shall have been first given to the 
surety or sureties on the official bond 
of such receiver’ means that at least 
as against the surety an attempted 
voluntary accounting by the receiver 
or one upon the petition of a creditor 
cannot be regular and valid, and as 
against the surety or sureties could 
have no effect, and the failure to give 
such notice to the sureties works a de- 
nial of the privilege of maintaining an 
action on the statutory bond. Strat- 
ton v. City Trust, etc., Co., 86 App. 
Div. 551, 88 NYS 780. 


or al- 


44. Hershey Chocolate Co. v. 
Sharpe, 199 Ala. 21, 74 S 33 [quot 
Cyc]; State v. Gibson, 21 Ark. 140; 


State v. Germania Bank, 103 Minn. 
129, 114 NW 651; Atkinson vy. Smith, 
89 N. C. 72; Washington Bank v. 
Creditors, 86 N. C. 323. 


45. Hershey Chocolate Co. v. 
Sharpe, 199 Ala. 21, 74 S 33 [quot 
Cyc]; German Nat. Bank v. Young, 
123 Ark. 504, 185 SW 1091; State v. 
Gibson, 21 Ark. 140; State v. Ger- 
mania ‘Bank, 103 Minn. 129, 114 NW 
651; Coe v. Patterson, 122 "App. Div. 
76, 82, 106 NYS 659, 123 App. Div. 914, 
108 NYS 1127. 


“The decree of the court determines 


the condition of the trust committed 
to the trustee. The ipse dixit of the 
receiver that he has used all the trust 
funds will not compensate for the ab- 
sence of a decree determining that 
fact in-an action against his sureties. 
The effect of the judgment against 
the receiver at most is to establish 
that he has received in his official 
capacity money which belonged to the 
plaintiff in that action. Before 
his sureties are to be charged, there 
must be an accounting and decree es- 
tablishing his inability to do so.” 
Coe vy. Patterson, supra. 


[a] In what court.—The final or- 
der to be effective for the purpose of 
authorizing suit on the bond can be 
made only by the court having ju- 
risdiction of the proceedings. State 
v. Germania Bank, 103 Minn. 129, 114 
NW 651. 


46. Ward v. Schlosser, 111 Md. 528, 
COPA UGE 

47. Ward v. Schlosser, supra. 

48. Ward v. Schlosser, supra. 

49. Ward v. Schlosser, supra. 

50. See cases infra notes 51-53. 

51. Weems v. Lathrop, 42 Tex. 
207; Ludgater v. Channell, 3 Macn. 


& G. 175, 49 EngCh 132, 42 Reprint 
227, 15 Sime 479, 38 EngCh 479, 60 
Reprint 705. 


52. Stratton v. City Trust, etc., Co., 
86 App. Div. 551, 88 NYS 780; Walk- 
er v. Wild, 1 Madd. 528, 56 Reprint 
194. 


53. Weems vy. Lathrop, 42 Tex. 
207; Ludgater v. Channell, 3 Macn. 
& G. 175, 180, 49 EngCh 132, 42 Re- 
print 227, 15 Sim. 479, 38 EngCh 479, 
60 Reprint 705. 


“The books of practice shew that 
where there are not the means of pur- 
suing the ordinary course against the 
receiver, the surety may be had re- 
course to.” Ludgater v. Channell, su- 
pra. 


[a] Reason for rule.—The absence 
of means for ascertaining the state 
of the accounts, inasmuch as the 
court cannot exercise on the receiver 
its usual power to punish for con- 
tempt so as to facilitate discovery, 
makes it impracticable to retain the 
requirement in such cases. Weems 
v. Lathrop, 42 Tex. 207. 


54 Armstrong v. Walton, 144 Ga. 
733, 87 SE 1028; Stratton v. City 
Trust, ete., Co., 86) App. Div. 6515, 83 
NYS 780; Washington Bank v. Credi- 
tors, 86 N. C. 323; Southwestern 
Surety Ins. Co. v. Pacific Coast Cas- 
ualty Co., 92 Wash. 654, 159 P 788. 
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course of procedure is to go against the receiver in 
the first instance and, if he fails in the proper dis- 
charge of his duty within the scope of the bond, then 
to obtain leave of court to sue upon his bond.®® It 
is not necessary to obtain leave of court to sue the 
sureties on the bond of the clerk of court or others 
who are ex officio receivers of certain funds;°° but, 
aside from this exception, leave of court to sue on the 
receiver’s bond should be obtained before suit.°* 
Where the receiver has nothing further to do, save 
pay a decree, an action may be maintained against a 
receiver and his bondsmen, without permission of 
the court.°8 The failure to obtain such leave before 
bringing suit, however, is not a matter going to the 
jurisdiction of the court,°® but is a mere irregular- 
ity®® which ean be waived or cured at any stage of 
the proceedings.°? 

[§ 708] 3. Parties—a. Plaintiff.°? Under  stat- 
utes permitting suits to be conducted in the name 
of the real party in interest, actions against sureties 
on a receiver’s bond may be brought in the name of 
such persons rather than requiring the suit to be by 
the nominal payee.®*® Any person interested in the 
disposition of the property held in receivership may 
bring the suit®* without joining others who have an 
interest therein.°® The fact that the interest as- 

[a] Rule applied.—Where the evi- 


dence failed to show a_ proper ac- 
counting it was within the discretion 
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IN. C. 502; 26 SH 43; 
church, 110 N. C. 62, 14 SE 642; Wash- 


[§§ 707-709 


serted in the fund arose after the appointment of the 
receiver and the giving of the bond is no objection 
to suit by one possessed of such interest,®® so that 
recovery may be had by those holding receiver’s notes 
authorized by the court.67 Only those creditors 
whose claims have been approved and confirmed on 
audit have such an interest that they are qualified 
to sue.®8 A receiver’s bond made to the state as 
obligee may be enforced in the name of the state 
without its permission by a person who has the en- 
tire interest in the assets held by the receiver.°® A 
receiver appointed to succeed the receiver for whom 
the bond was given may sue in his own name for those 
interested in the fund,*° or, if the ground of the ac- 
tion is misappropriation or conversion, may sue in 
the name of the debtor whose property is the fund 
in receivership;71 and should the second receiver 
refuse to sue, one having an interest in the fund may 
do so for himself and all those similarly interested, 
upon the court’s authorization.‘ The right to sue 
is not confined to those who are named as obligees 
in the bond.‘ 


[§ 709] b. Defendant.7* In an action upon a re- 
ceiver’s bond, the administrator of a deceased receiv- 
er need not be joined as defendant,‘’® and it is dif- 


Boothe v. Up- {123 Ark. 504, 185 SW 1091. 
66. Northrup Nat. Bank yv. Varner, 


82 Kan. 691, 109 P 394. 


of the trial court to allow amendment 
of the pleadings so as to count on 
conversion of the trust funds by the 
trustee under which cause of action 
no issue relative to accounting arose. 
Stratton v. City Trust Co., 69 App. 
Div. 322, 74 NYS 670. 


[b] Withholding from successor 
receiver.—The payee of a receiver's 
bond may sue for breach of the bond 
by failure to turn over assets to the 
successor of the receiver without first 
instituting proceedings judicially to 
ascertain the assets in his hands. 
Armstrong v. Walton, 144 Ga. 733, 87 
SE 1028. 


[c] Sale by receiver of replevied 
property.— Where a receiver, pending 
replevin of a launch aiieged to belong 
to the estate, converts the property 
by selling the launch, plaintiffs in the 
replevin suit may recover of the re- 
ceiver’s surety the amount they are 
damaged by such sale, although there 
is no showing made of a settlement 
of the receiver’s accounts. South- 
western Surety Ins. Co. v. Pacific 
See Casualty Co., 92 Wash. 654, 159 


55. Kirker v. Owings, 98 Fed. 499, 
39 CCA 1382; Hershey Chocolate Co. 
v. Sharpe, 199 Ala. 21, 74 S 33 [quot 
Cyc]; State v. Germania Bank, 103 
Minn. 129, 114 NW 651; Atkinson v. 
Smith, 89 N.'C. 72; Washington Bank 
v. Creditors, 86 N. C. 323. 


[a] Proper substance of court or- 
‘der.—The order of the court should 
direct that the receiver pay the debts 
incurred by him mentioned in the or- 
der and that in default thereof he 
should stand committed for contempt, 
and the creditors should have leave 
to bring suit on his bond against him 
and his sureties. Kirker vy. Owings, 
98 Fed. 499, 39 CCA 1382. 


56. Black v. Gentery, 119 N. C. 
502, 26 SE 43; Boothe v., Upchurch, 
110 N. C. 62, 14 SE 642. 


57. Hershey Chocolate Go: Vv. 
Sharpe, 199 Ala. 21, 74 S 33 [quot 
Cyc]; Peo. v. Wipfler, 167 Mich. 13, 


132 NW 444; Black v. Gentery, 119 


ington Bank v. Creditors, 86 N. C. 
Saiee 


[a] Rule applied.—A code provi- 
sion authorizing an action against a 
receiver “in respect to any action or 
transaction of his in carrying on the 
business connected with such [receiv- 
ership] property in this state without 
the previous leave of the court” does 
not apply to a Suit against a receiver 
and sureties on his bond, in which 
case leave of the court to sue must 
first be obtained. Hershey Chocolate 
Co. v. Sharpe, 199 Ala. 21, 74 S 38. 

58. Peo. v. Wipfler, 167 Mich. 13, 
1382 NW 444, 

59. Southwestern Surety Ins. Co. 
v. Pacific Coast Casualty Co., 92 Wash. 
654, 159 P 788. 

60. Southwestern Surety Ins. Co. 
v. Pacific Coast Casualty Co., supra. 

61. Southwestern Surety Ins. Co. 
v. Pacific Coast Casualty Co., supra. 


62. Generally see Bonds §§ 151- 
157. See also Parties §§ 15-137. 
63) Baker v.) Bartol, Uo Caley 55a} 


Titus v. Fairchild, 49 N. Y. Super. 
211, 4 NYCivProc 418. 


64. U.S. Worsted Sales Co. v. Dan- 
iel Boone Woolen Mills, 9 F. (2d) 793; 
German Nat. Bank v. Young, 123 Ark. 
504, 185 SW 1091; Boothe v. Up- 
church, 110 N. C. 62, 14 SE 642. 


[a] Bidders at sale of the prop- 
erty held in receivership who assert 
that the property was sold for an in- 
adequate price and offer a larger sum 
are not parties in interest and can- 
not recover on the receiver’s bond. 
U. S. Worsted Sales Co. v. Daniel 
Boone Woolen Mills, 9 F. (2d) 793. 


[b] Statute requiring state as 
nominal party.—A statute permitting 
“any injured person” to sue a receiv- 
er ex Officio, but requiring it to be 
done in the name of the state, permits 
of suit being brought by anyone hav- 
ing an interest adversely affected in 
the fund and using the name of the 
state without permission from the 
court to do so. Boothe v. Upchurch, 
110 N. C. 62, 14 SE 642. 


65. German Nat. Bank v. Young, 


67. Northrup Nat. Bank v. Varner, 
supra. 
68. German Nat. Bank v. Young, 


123 Ark. 504, 185 SW 1091; Ward v. 
Schlosser, 111 Md. 528, 75 A 116. 

69. Peo. v. Wipfler, 167 Mich. 13, 
132 NW 444. 


70. Weems v. Lathrop, 42 Tex. 207. 


[a] Reason for rule.—The succes- 
sor receiver is the representative of 
those interested in the fund. Weems 
v. Lathrop, 42 Tex. 207. 


71. State v. Chicago Bonding, etc., 
Co., 279) Mo. 535, 215 Sw 20. 


72. H. B, Claflin Co.’ v. Gibson, 51 
SW 439, 21 KyL 387. 


73. Northrup Nat. Bank v. Varner, 
82 Kan. 691, 109 P 394; Ross v. Wil- 
liams, 11 Heisk. (Tenn.) 410. 


[a] Rule applied.—A _ receiver’s 
bond conditioned on the payment of 
specified claims to named creditors 
and application of the remainder in 
accordance with the terms of the 
trust may be enforced as to any total 
remaining over the specified claims 
by a creditor not named in the bond 
as against the sureties thereon. Ross 
v. Williams, 11 Heisk. (Tenn.) 410. 


74 Generally see Bonds §§ 158— 
161. See also Parties §§ 138-183. 
75. French v. Dauchy, 134 N. Y. 


543, 31 NE 1041. But compare Lud- 
gater v. Channell, 3 Macn. & G. 175, 
49 EngCh 132, 42 Reprint 227, 15 Sim. 
479, 38 EngCh 479, 60 Reprint 705 
[expl French v. Dauchy, supra] (hold- 
ing, under the English chancery prac- 
tice, that, where in the lifetime of a 
receiver an unascertained balance 
was found by the master’s report to 
be due from him and he died without 
payment of such balance, his recog- 
nizance could be put in suit against 
his real and personal representatives 
and against his sureties). See also 
Parties §§ 145, 159. 

[a] Executor need not be joined, 
but the proper action is against the 
sureties on the bond. Weems v. 
Lathrop, 42 Tex. 207. 


For later cases, developments and changes in the law see Annotations, same title and section number. = 


) 


§§ 709-711] 


ficult to see even how he could properly be so joined.*° , 


Where judgment has been recovered against the re- 
ceiver, he is not a necessary party defendant against 
the sureties on his bond.** 


[§ 710] 4. Pleading.** In a suit upon a receiy- 
er’s bond facts must be alleged sufficient to consti- 
tute a cause of action;’® and so a party seeking re- 
covery must allege the receipt and possession of 
funds belonging to the estate by the receiver,®°® de- 
mand on the receiver by one holding a claim con- 
firmed upon audit of which the receiver had notice,*? 
an accounting by him and his inability or refusal to 
pay,®*? and leave of court to sue whére that is nec- 
essary;°° but a failure as to this last particular is 
not a defect in the cause of action, but a defective 
statement of a good cause of action,** and is cured 
by failure to demur upon that ground.®> A petition 
is not subject to general demurrer because no copy 
of the order appointing the receiver is annexed there- 
to;°° and, on allegation that he qualified by giving 
bond, accompanied by a copy of the bond, it will be 
presumed that he took the oath required by statute.87 
A petition which alleges the giving of a bond and 
facts constituting a breach of its conditions is good 
as against a general demurrer.*® An allegation that 
the receiver has in his hands a certain sum by virtue 
of his office and has been declared by the appropri- 
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ate court to be indebted to plaintiff in that sum is a 
sufficient allegation of an order of court requiring 
payment of the sum named to plaintiff.5® Every 
breach of the bond intended to be taken advantage of 
must be assigned.®° 


Amendments.®! If there is a demurrer in apt 
time, the defective complaint may be amended by 
averring leave of court if such is the fact.®? Stat- 
utes allowing amendments at trial in the interest of 
justice®* are applicable in actions of this character.°* 


[§ 711] 5. Issues and Proof.®® Upon an issue as 
to the liability of a receiver for alleged negligence, 
evidence of conduct which is not chargeable to him 
or which is not material to show a failure to exercise 
ordinary care is not admissible.®® - A receiver’s sure- 
ties may not attack the validity of an order directing 
the payment of funds in his hands collaterally in an 
action on the bond.®* If they have been parties to 
the suit in which the order was rendered, they are 
concluded by it,°* as is also the ease if they have 
had proper notice of the suit so that they might have 
joined with the receiver in defending it,®® or if they 
stipulated in the bond to be bound by the results of 
such order! expressing clearly and unambiguously 
their intention to abide thereby;? but otherwise such 
order, although it is competent evidence of a breach 
of the bond,* and of the amount due on account there- 


76. French v. Dauchy. 134 N. Y. 
543, 31 NE 1041. 


77. Black v. Gentery, 119 N. C. 502, 
26 SE 43. 


78. Generally see Bonds §§ 162-— 
205. , 


79. See cases infra notes 80-83. 
80. Coe v. Patterson, 122 App. Div. 


76, 106 NYS 659 [rev 53 ‘Misc. 414, 
103 NYS 472, and reh den 123 App. 
Div. 914, 108 NYS 1127]. See Peo. 


v. U. US: Fidelity, OUCH PC On LOO) ub ag Als 
593. 


81. Ward v. Schlosser, 
TOIEAY AOS 


82. Hershey Chocolate COE G 
Sharpe, 199 Ala. 21, 74 S 33; Coe v. 
Patterson, 122 App. Div. 76, 106 NYS 
659 [rev 53 Misc. 412, 103 NYS 472, 
and reh den 123 App. Div. 914, 108 
ING YGS ae 


[a] Insolvency of receiver.—An 
allegation of the insolvency of the 
receiver is not sufficient to fulfill the 
requirement that the pleading set out 
his refusal or inability to pay. Coe 
v. Patterson, 122 App. Div. 76, 106 
NYS 659 [rev 53 Misc. 412, 103 NYS 
472, and reh den 123 App. Div. 914, 
108 NYS 1127]. 


83. Hershey Chocolate Co. Vv. 
Sharpe, 199 Ala. 21, 74 S 33; Black v. 
Gentery, 119 N. C. 502, 26 SE 43. 


84. Black v. Gentery, supra. 
85. Black v. Gentery, supra. 


86. Nichols v. Dexter, 52 Okl. 152. 
BUSS De Be tea lee 


87. Nichols v. Dexter, supra. 
88. Nichols v. Dexter, supra. 


111 Mad. 528, 


89. German Nat. Bank vy. Young, 
123 Ark. 504, 185 SW 1091. 
Roberts, 85 Ind. 


90. Colgate v. 
464. 

{a] Rule applied.—Where the re- 
ceiver’s bond was conditioned for the 
faithful performance of his duties and 
for the faithful payment of moneys 
coming into his hands as receiver and 
where the receiver fraudulently en- 
tered a discharge of a debt secured 
by a mortgage which he owed the es- 
tate in such manner as to destroy its 


[83 C. J.—27] 


lien, this was a breach of the first 
condition of the bond but not of the 
second, and, in a suit against the sure- 
ties thereon alleging only a breach 
of the duty of faithful payment, no 
recovery could be allowed claimants 
because of their failure to count on 
the breach which was shown by the 
evidence. Colgate v. Roberts, 85 Ind. 
464. 


91. Generally see Bonds § 205. 


92. Black v. Gentery, 119 N. C. 502, 
26 SE 43. 


93. See Pleading § 599. 


04. Stratton v. City Trust, etc., 
Co., 69 App. Div. 322, 74 NYS 670. 


95. Generally see Bonds §§ 206-— 
217, 

96. Groesbeck Cotton Oil, ete., Co. 
v. Oliver, 44 Tex. Civ. A. 303, 97 SW 
1092. 

[a] Rule applied.—There was no 
error in refusing to admit evidence 
that one employed by the receiver as 
a bookkeeper had refused to permit 
plaintiff to examine the books of the 
debtor. Groesbeck Cotton Oil Gin, 
etc., Co. v. Oliver, 44 Tex. Civ. A. 303, 
97 SW 1092. 


97. Ward v. Schlosser, 111 Md. 528, 
75 A 116; Martin v. Kirby, 34 Nev. 
PAL Way a wba ley (Gn 22 77 


98. Northrup Nat. Bank v. Varner, 
82 Kan. 691, 109 P 394. 


99. Ball v. Chancellor, 47 N. J. L. 
Psy 

1. Preston y. American Surety Co., 
104 Md. 40, 64 A 292; Thomson v. 
MacGregor, 81 N. Y. 592 [rev 45 N. Y. 
Super. 197]; Coe v. Patterson, 122 
App. Div. 76, 106 NYS 659 [reh den 
123 App. Div. 914, 108 NYS 1127); 
Carl v. Meyer, 51 App. Div. 5, 64 NYS 
1077; Lesster v. Lawyers’ Surety Co., 
50 App. Div. 181, 68 NYS 804, 30 NY 
CivProec 388 [rev 30 Mise. 771, 62 
NYS 479]; Titus v. Fairchild, 49 N. Y. 
Super. 211, 4 NYCivProc 418; State v. 
Abbott, 63 W. Va. 159, 61 SE 369. 

2. Preston v. American Surety Co., 


104 Md. 40, 64 A 292; Thomson y, 
MacGregor, 81 N. Y. 592, 597 [rev 45 


N. Y. Super. 197]; Coe v. Patterson, 
122 App. Div. 76, 106 NYS 659 [reh den 
123) App. Div. 9147" 108 NYS T1205 
Carl v. Meyer; 51 App. Div. 5, 64 NYS 
1077; Lesster v. Lawyers’ Surety Co., 
50 App. Div. 181, 63 NYS 804, 30 NY 
CivProc 388 [rev 30 Misc. 771, 62 NYS 
479]; State v. Abbott, 63 W. Va. 189, 
61 SE 369. 


“The general rule that a judgment 
binds only parties and privies is not 
disputed, but the case is claimed to 
come within the class of authorities 
which hold that one not a party or 
privy to a judgment may yet be 
bound by it if he has expressly so 
covenanted. We think, how- 
ever, that a surety is not thus to be 
brought within the rule by inference 
or argument and that unless the lan- 
guage of the contract expressly and 
explicitly contemplates a submission 
to the judgment and shows that the 
surety must have intended to be 
bound by it, such rigorous liability is 
not to be imposed upon him by argu- 
ing it from general words having an- 
other purpose and a different aim, and 
so understood by him.” Thomson vy. 
MacGregor, supra: 


[a] Rule applied.—(1) A bond 
conditioned for the faithful discharge 
of the duties of receiver does not 
clearly and unequivocally evince an 
intention to abide by the results of a 
judgment against the principal as 
would one conditioned to obey all the 
orders of the court and pay as it 
should direct. Lesster v. Lawyers’ 
Surety Co., 50 App. Div. 181, 63 NYS 
804, 30 NYCivProc 388 [rev 30 Misc. 
Cite 162°" N VS. ASS Te at?) Wnderista. 
bond stipulating for the payment of 
any judgment in litigation, a judg- 
ment against the principal was con- 
clusive. State v. Abbott, 63 W. Va. 
189, 61 SE 369. 


3. Northrup Nat. Bank y. Varner, 


$2, ai<an-) 1690, Wl09) “PP. 3945" Comes. 
Gould, 118 Mass. 300; Carl v. Meyer, 
51 App. Div. 5, 64 NYS 1077; Lesster 


v. Lawyers’ Surety Co., 50 App. Div. 
181, 68 NYS 804, 30 NYCivProc 388 
[rev 30.) Mises: (771s 62.0 NGS meet cons 
Thompson v. Denner, 16 App. Div. 
160, 44 NYS 7238. 


418 [538 C.J.] 
of, is not binding on the sureties as to the amount 
due,® and they may introduce any competent evidence 
available to them to reduce the amount of their ha- 
bility. A receiver’s surety may not for the purpose 
of escaping hability introduce evidence pointing out 
some one else who is also legally liable for the loss, 
nor require that recourse be had to such other per- 
son.? The sureties of a defaulting receiver who has 
misappropriated property of the estate and asks 
time to prepare a settlement cannot insist that need- 
less cost has been incurred by bringing a suit with- 
out notice.s Sureties may introduce evidence that 
all money coming to the receiver after the giving of 
the bond has been accounted for and that the sum as 
to which a default is shown came to him before ex- 
ecution of the bond by them.® 


Immaterial variance will not render evidence in- 
admissible.!° 


[§ 712] 6. Questions of Law and Fact. The ques- 
tion whether the receiver acted with ordinary care 
in respect of ea matters complained of is 
for the jury.++ 


[§ 713] E. Discharge of Sureties.1? Sureties 
on a receiver’s bond will not be discharged from their 
liability at their own request,’* unless, possibly, 
when it is for the benefit of the parties interested in 


4. Com. v. Gould, 118 Mass. 300. 8. 
5. Coe v. Patterson, 122 App. Div. 62, 14 SH 642. 
76, 106 NYS 659 [rev 53 Misc. 412, 103 9. 
NYS 476, and reh den 123 App. Div. | 509. 
914, 108 NYS 1127]; Carl v. Meyer, 
51 App. Div. 5, 64 NYS 1077; South- 
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Boothe v. Upchurch, 110 N. C. 
Hamilton v. Stewart, 10 Ky. Op. 


10,. H. B. Claflin, Co...vi-Gibson, 51 
SW 439, 21 KyL 337. 
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the receivership.14 A surety on a receiver’s bond 
is not discharged from liability thereon by reason 
of the fact that another bond has been given by the 
receiver with another surety;!° nor is such surety 
discharged because the court has made orders rela- 
tive to the disposition of the property subsequent to 
the giving of the bond without notice to the surety.*® 
The sur ety’s liability continues for the duration of 
the risk in the absence of special provisions limiting 
it,'7 and the surety cannot be discharged by the court 
prior to the discharge of the receiver otherwise than 
by comphance with the statutes regulating dis- 
charge;*® and there is authority that, in the absence 
of statute, a surety’s liability is not and cannot be 
discharged by the court even when the receiver is 
discharged,!® but continues until the statute of limi- 
tations bars action thereon,?° although by other au- 
thority a surety may be discharged even when there 
has been no formal discharge of the receiver,”? as 
when the person to whom the court has ordered the 
delivery of the property has been allowed to go into 
possession.??, When the court has entered an order 
allowing the discharge of liability on a bond on com- 
plianee with certain conditions, failure to comply 
with the conditions imposed by the court renders the 
order inoperative to discharge the surety.22 When 
the sureties are sued on the bond but some of them 
ican Bonding Co. v. Hall, 57 Ind. A. 
523, 106° NE 534 


19. — In re Harris: OE Nee Mane: 
137 A 215. But see Armstrong v. Wal- 
ton, 147 Ga. 781, 95 SE 714 (the obli- 


See also Bonds |. 80rs are bound until final accounting 


Ree core Rene Or aeey) Cones Scar §§ 214-217. 
oast Casualty Co., Wash. Aue ~ h, . 
P 788. But see Clark v. Harrisonville 11. Groesbeck Cotton Oil, etc., Co. 


Hirst Nat. Bank; 57’ Mo. A. 277 (Gn 
an action for indemnity against a 
bank appropriating funds of the re- 
ceivership to the payment of the re- 
ceiver’s individual debt, the court 
said that the order of the court was 
conclusive on the surety as to both 
the amount and the existence of the 
surety’s liability). 


6. Thomson v. MacGregor, 81 N. Y. 
592 [rev 45 N. Y, Super. 197]; Coe v. 
Patterson, 122 App. Div. 76, 106 NYS 
659 [rev 53 Misc. 412, 103 NYS 472, 
and reh den 128 App. Div. 914, 108 
NYS 1127]; Southwestern Surety Ins. 
Co. v. Pacific Coast cou aY, Con g2 
Wash. 654, 159 P 788 


[a] Rule ovis eWhiere a pur- 
chaser of property at a _ receiver’s 
sale failed to complete his bid, where- 
upon his initial payment was forfeit- 
ed, and he subsequently recovered 
judgment against the receiver for an 
amount alleged to have been the sum 
so paid, the receiver’s sureties, in an 
action on his bond based on such 
judgment, were entitled to show that 
the purchaser paid a less sum on the 
purchase price of the property, or 
that some portion of the sum paid 
had been returned to him. Coe v. 
Patterson, 122 App. Div. 76, 106 NYS 
659 [rev 53 Misc. 412, 103 NYS 472 
and reh den 123 App. Diy. 914, 108 
NYS 1127]. 


[b] Compensation of receiver.— 
The fact that the receiver rendered, 
as such, valuable services for which 
he became and was entitled to com- 
pensation, the amount of which has 
not been determined, is not competent 
evidence to reduce the amount of the 
Burety’s liability. Com. v. Gould, 118 
Mass. 300. 


7. State v. Chicago Ondine: etc., 
Co., 279 Mo. 535, 218 SW 2 


v. Oliver, 44 Tex. Civ. A. 303, 97 SW 
1092. See also Bonds § 231. 

12. Generally see Principal 
Surety §§ 150-319. 

133° Invre Harris; 101 N; Js Bam 5, 
137 A 215; Griffith v. Griffith, 2 Ves. 


and 


400, 28 Reprint 256. 
14. Griffith v. Griffith, supra. 
15. 


American Bonding Co. v. Hall, 
57 Ind. A. 523, 106: NE 534; U.S. 
Fidelity, etc., Co. v. Shields, 157 Ky. 
371, 1638 SW 203. 


[a] Rule applied.—Where a _ re- 
ceiver was bonded by one company 
for one year and by another for the 
next year, this did not discharge the 
surety on the first bond from liabil- 
ity for any defaults occurring during 
the time covered by such bond. U.S. 
Fidelity, etc., Co. v. Shields, 157 Ky. 
371, 1683 SW 203. 


16. Edwards v. Marquis, (Iowa) 
212 NW 376; McClatchey v. Marquis, 
203 Iowa 76, 212 NW 3874. 


17. Armstrong v. Walton, 147 Ga. 
781, 95 SEH 714 [answer to cert. ques- 
tions conformed to 22 Ga. A. 288, 95 
SE 1000]. 


18. American Bonding Co. v. Hall, 
57 Ind. A. 523, 106 NE 534, 535. See 
also Principal and Surety § 319. 


“A court has no power to release 
the sureties on a bond except it be 
done in accordance with the provi- 
sions of a statute conferring such 
power. Unless so released, a bond 
once approved remains operative as a 
security until its conditions are per- 
formed, or its penalty exhausted, or 
until barred by the statute of limita- 


tions.” American Bonding Co. v. 
Hall, supra. 
[a] Reason for rule.—The bene- 


ficiaries of the estate held in receiver- 
ship acquire a vested interest under 
the bond as soon as it is given. Amer- 


and discharge of the receivers by the 
court). 


[a] Reason for rule.—Even after 
the discharge of the receiver there is 
a possibility that delinquency on his 
part may be discovered, and the sure- 
ty, having’ by a specialty bound him- 
self to answer for such delinquency, 
is subject to the law of specialties 
generally. In re Harris, 101 N. J. Eq. 
Dy oT Aa215e 


{[b] Consent of parties will not en- 
able the court to discharge the sure- 


ties. In re Harris, 101 N. J. Eq. 5, 137 
A 215. 

20. In re Harris, supra. 

[a] Premium.—After discharge of 


the receiver, a surety cannot collect 
premiums, although its liability con- 
tinues, because the contingency of an 


after-discovered delinquency is so 
small. In re Harris, 101 N. J. Eq. 5, 
U3t A215: 

21. Anonymous, 2 Ir. Eq. 416. 

22. Anonymous, supra. 

23. Armstrong v. Walton,.147 Ga. 


781, 95 SE 714 [answers to cert. ques- 
tions conformed to 22 Ga. A. 288, 95 
SE 1000]; Mann v. Stennett, 8 Beav. 
189, 50 Reprint 75. 


[a] Rule applied.—(1) Where the 
court passed an order authorizing its 
receiver to reduce the bond previously 
given by him to a smaller amount as 
of a certain date, providing that the 
bond when so reduced be deposited by 
the receiver and his surety with the 
clerk of the superior court and order- 
ing the receiver to pay the premium 
due for such new bond, and no new 
bond was in fact given, such order 
will not have the effect of modifying, 
the original bond in any particular. 
Armstrong v. Walton, 147 Ga. 781, 95 
SE 714 [answers to cert. questions 
conformed to 22 Ga. A. 288, 95 SE 
1000]. (2) Payment to the attorney 
of the party interested in the property 
by the surety of the amount due on 


Ee a ee en a ee 
For later cases, developments and changes in the law see Annotations, same title and section number. 
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default, a finding in favor of those who answer that 
there is no liability on the bonds discharges those who 
have defaulted as well.?4 


Commercial sureties. Commercial sureties on a 
receiver’s bond are to be treated as insurers,?®> and 
it is necessary in order for the subsequent conduct 
of the creditors to relieve them from liability that 
such sureties should show that they have suffered 
damage by reason of the conduct complained of.?°® 
The fact that the regular premiums due the surety 
‘are unpaid does not release its liability.?7 


[§ 714] F. Indemnity and Contribution. The 
rules governing the surety’s rights to indemnity and 
contribution generally*® apply to sureties on receiv- 
er’s bonds.?® Thus a surety for a receiver is enti- 
tled to be indemnified for what he has paid out for 
the receiver out of any balance due to the latter,®° 
and, upon a subsequent allowance of compensation 
for the receiver’s services, he is entitled to ‘petition 
the court to have such amount as he paid under the 
bond applied to this indemnity.°! The sureties can 
claim no allowance as compensation to the receiver on 
a part of the fund which was wrongfully misappro- 
priated.*? A surety who accepts a mortgage of part 
of the receiver’s property as security does not waive 
his general rights, as surety, over the rest of the re- 
ceiver’s property, not included in the mortgage,?? 
even though there is no general clause of indemnity 
of such surety expressed in the undertaking,** and 
the recognizance is not such payment 
as to entitle the surety to his dis- 
charge, but, after notice to the credi- 
tor and his failure to appear, the sure- 
ty may be allowed to have his recog- 


nizance vacated. Mann vy. Stennett, 
8 Beav. 189, 50 Reprint 75. 


can Surety Co., 


Fidelity, etc., 
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by reason thereof. Gunsul v. Ameri- 
308 Ill. 
620 [aff 225 Ill. A. 76]. 

Co. v. Adams, 
104, 22 SW (2a) 450 (a creditor who 
failed to execute a supersedeas bond 
on appeal from an allowance of the 
receiver’s fee, thus permitting the fee 
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the surety of a defaulting receiver, having paid the 
sum due, is entitled to have a receiver appointed over 
his principal’s estate.*> But a receiver cannot be 
allowed to have the security for his good conduet 
worked out of the estate itself by giving the sureties 
power to control it for their own protection.*® Un- 
der a counter bond agreeing to indemnify a surety 
for all damages incurred by reason of his suretyship, 
recovery against the indemnitor is not limited to the 
expenses incurred by reason of the guaranty that 
the receiver shall perform faithfully the duties of 
his office,?* but extends to all expenses whatsoever 
incurred by reason of the suretyship and which would 
not otherwise have been incurred.*® The surety of 
a receiver, on payment of the sum found due to the 
beneficiary, is subrogated to the rights of the latter 
to follow the trust fara into the hands of one who 
has wrongfully appropriated it with knowledge of 
its trust character.*® If one surety has been forced 
to pay the whole amount of a judgment on the re- 
ceiver’s bond and the sureties are liable thereon, he 
may have contribution from other sureties who 
joined in signing the bond,*® and this is so, even 
though the judgment paid by him may have been ir- 
regular or void.4_ He is entitled to use the bond for 
the purpose of enforcing appropriate contribution 
from the cosureties,*? not only of their proportionate 
share of the sum paid by him, but also of interest 
from the date of payment. 

withdrawable only when the attorney 
of the sureties should join with him- 
self in seeking payment, which ar- 
rangement, on the trial, was found 
to be improper. White v. Baugh, 9 


Bligh N. S. 181, 5 Reprint 1261, 3 Cl. 
& I. 44, 6 Reprint 1354. 


312, 139 NE 
But see U.S. 
232 Ky. 


37. 


24 State v. Gibson, 21 Ark. 140. 


25. National Surety Co. v. Byrd, 
179 Ark. 688, 17 SW (2d) 876; Gunsul 
v. American Surety Co., 308 Ill. 312, 
139 NE 620 [aff 225 Ill. A. 76]; State 
v. Chicago Bonding, etc., Co., 279 Mo. 
535, 215 SW 20. See also Principal 
and Surety § 535. 


[a] Statutory regulation of insur- 
ance companies.—A statute increas- 
ing by ten per cent the claim against 
an insurance company for vexatious 
refusal to pay amounts due from it is 
applicable to commercial surety com- 
panies, and they can be subjected to 
the increased liability. State v. Chi- 
cago Bonding, etc., Co., 279 Mo. 535, 
215 SW 20. 


Dissolution or receivership of sure- 
ty company see Principal and Surety 
§ 165. 


Gunsul v. American Surety Co., 
312, 1389 NE 620 [aff 225 Ill. 


26. 
308 Til. 
A. 76). 


[a] Supersedeas bond.—An appeal 
by a receiver from an order of court 
taken with the consent of claimant 
of the fund but without knowledge on 
the part of the surety or its agent, 
whicn had the effect of a supersedeas 
without a supersedeas bond, is not ef- 
fective to discharge the surety who 
neither pleaded nor proved that any 
special damage had resulted to him 


to be paid, is barred from holding the 
surety of the receiver liable). 


27. Armstrong v. Walton, 147 Ga. 
781, 95 SE 714 [answers to cert. ques- 
tions conformed to 22 Ga. A. 288, 95 
SE 1000]. 

28. Right of surety to: 

Contribution from cosureties gener- 
ally see Principal and Surety 8§ 
477-506. 

Indemnity from principal generally 
see Principal and Surety §§ 399- 
406. 

29. See cases infra notes 30-43. 


30. Glossop v. Harrison, Coop. 61, 
10 EngCh 61, 35 Reprint 429, 3 Ves. & 
B. 134, 35 Reprint 429. 

31. Com. v. Gould, 118 Mass. 300. 

32. Fidelity, etc., Co. v. Anderson, 
(Va.) 150 SE 413. 

33. Brandon v. Brandon, 3 De G. & 
J. 524, 60 EngCh 407, 44 Reprint 1371. 


34. Brandon y. Brandon, supra, 

35. Henderson v. Skerrett, 5 Ir. Eq. 
404. 

36. White v. Baugh, 9 Bligh N. S. 


181, 5 Reprint 1261, 3 Cl. & J. 44, 6 


Reprint 1354. 

[a] Rule applied.—In order to get 
sureties, a receiver agreed that the 
fund belonging to the estate should 
be deposited in a bank so as to be 


®tna Casualty, ete., Co. v. Ex- 
nicios, (Cal. A.) 286 P 453. 


_38. Atna Casualty, etc., Co. v. Ex- 
nicios, supra. 

[a] Rule applied.—Under an _ in- 
demnity bond framed in the manner 
set out, a surety is entitled to recover 
attorney’s fees incurred in defending 
an action by the trustee in bankrupt- 
cy against the receiver and the surety, 
based on a void order appointing the 
receiver. A0tna Casualty, etc., Co. v. 
Exnicios, (Cal. A.) 286 P 453. 


Sore Olark inv. Pen ornit Mss First 
Nat. Bank, 57 Mo. A. 27 


[a] Rule applied when a bank 
in which the funds of the receivership 
were deposited applied the funds, 
which it knew belonged to the estate, 
to a private personal debt of the re- 
ceiver owing to such bank, the sure- 
ties, having paid the sum decreed by 
court to the beneficiaries, were per- 
mitted to recover over against the 
bank. Clark v. Harrisonville First 
Nat. Bank, 57 Mo. A. 277 


40. Ross v. Williams, 11 Heisk. 


ere 4103" Inj re) Swan; dreckRo. 4 
Eq. 20 

4l. eb v. Williams, 11 Heisk, 
(Tenn.) 410. 

42. .In re Swan, Ir. R. 4 Eq. 209. 

43. In re Swan, supra, 
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[§§ 715-716 


. XI. WRONGFUL RECEIVERSHIP 


[By Apert S. ABEL] 


[§ 715] A. Nature and Grounds of Liability—1. 
In General. The appointment of a receiver wrong- 
fully or in an unauthorized manner may render one 
procuring such appointment liable for damages re- 
sulting from it.4¢ In a number of jurisdictions there 
are statutes to the effect that one procuring the ap- 
pointment of a receiver shall give a bond to be liable 
for all damages sustained by reason of wrongful 
appointment;*® and, where such statutes exist, it 
is not essential to recovery that the appointment be 
procured maliciously or without probable cause ;*® 
but where the statute makes no such requirement and 
the court does not demand a bond, a showing must be 
made that the appointment was procured malicious- 
ly and without probable cause,** but proof that there 
was no ground or necessity for a receiver is tanta- 
mount to showing lack of probable cause, and jus- 
tifies an inference of malice;*® and, likewise, where 
a receivership is asked to dissolve a partnership, a 
finding that no partnership exists in the goods in 
question is a sufficient adjudication that the receiver- 
ship was without sufficient cause.*® Statutes of this 
kind are mandatory in nature,®® and compliance 
therewith is necessary for the appointment of a re- 
ceiver to be valid,®! but in the absence of such stat- 
utes it is discretionary with the court to require a 
bond from one applying for a receiver or not.°? The 
purpose of such statute is to afford relief to those 
injured by the wrongful appointment, who avail 
themselves of the opportunity afforded by the statute 
to have the appointment vacated,°* so that a final 
decree on the merits dismissing the bill asking for 


44. See cases infra notes 45-62. [a] 


Reason for rule.—A final de- 


‘a receiver does not entitle those who have not acted 
to claim their rights under the statute to relief un- 
der its provisions,®* although, in order to entitle the 
persons injured by wrongful appointment of a re- 
ceiver to relief, the grounds urged by plaintiff for 
having the appointment vacated need not have been 
those finally adopted by the court in taking such ae- 
tion.°® Although there is authority to the effect that 
the right against one wrongfully procuring a receiv- 
er’s appointment is on the contract contained in his 
bond,*® there is other authority that it is not the 
bond but the wrongful procuring of the appointment 
that creates the liability,°’ so that persons injured 
by the receivership, yet not protected by the bond, 
may recover on the ground of the wrongful act;°® 
and, in the receiver’s dealing with the property thus 
put within his control, he®® and the person securing 
his appointment®® are trespassers, the effect of ju- 
dicial action declaring the appointment void being 
to declare them trespassers ab initio.®+ Whether 
the property was in the hands of the receiver, or the 
person wrongfully securing his appointment, or some 
other person, is not material where the whole re- 
ceivership was wrongful;°? but where the receiver 
never takes the property out of the owner’s hands but 
permits him to control and manage it as before, no 
cause of action arises.°* 

[§ 716] 2. Collusive and Fraudulent Receiver- 
ship. When a debtor collusively arranges for the 
appointment of a receiver®* or enters into a collu- 
sive agreement with a creditor for that purpose,°° 
such receivership is a fraud on the rights of eredi- 


64. Metcalf v. Moses, 161 N. Y. 587, 


[a] Wrongful continuation of re- 
ceivership.—One consenting to a re- 
ceivership for a limited time which 
is wrongfully extended for a further 
time, without his consent, by a void 
order, is entitled to recover the rents 
and profits received during the time 
he was wrongfully deprived of pos- 
session. Cecil v. Cecil, 188 Ky. 700, 
223 SW 1092. 


45. See statutory provisions. 


[a] Surety on such bond is liable 
for damages from wrongfully procur- 
ing appointment. Uncle Sam Plant- 
ing, etc., Co. v. Reynaud, 157 La. 955, 
103 S 276. 


46. Strum v. Blair, 182 Ill. A. 413; 
Thornton-Thomas Mercantile Co. v. 
Bretherton, 32 Mont. 80, 80 P 10; 
Wagoner Oil, ete., Co. v. Marlow, 137 
OKA G27 Sse 294 ICS Cl Oil 'Cos \v. 
paetnest Oil, ete., Co., 80 Okl. 61, 194 


47. Riner v. Ramey-Milburn Co., 
166 Ark. 221, 265 SW 963. 


48. Shirley Bank v. Bonds, 178 Ark. 
1079, 183 SW (2d) 816. 

49. Lyon v. U.S. Fidelity, ete., Co., 
48 Mont. 491, 140 P 86, AnnCas1915D 
1036. 

50. Dreyspring v. Loeb, 113 Ala. 
PAGE al Sy eH 

51. Dreyspring v. Loeb, supra. 

52. Shirley Bank v. Bonds, 178 Ark. 
LOO sO CAC) meolon SRiner iy. 
Ramey-Milburn Co., 166 Ark. 221, 265 
SW 963. 


53. Pagett v. Brooks, 140 Ala. 257, 
37 S 263. 


54. Pagett v. Brooks, supra. 


eree on the merits dismissing plain- 
tiff’'s bill without more does not op- 
erate to vacate the appointment of the 
receiver within the meaning of the 
statute. Pagett v. Brooks, 140 Ala. 
257, 380 S263. 


55. Dreyspring v. Loeb, 113 Ala. 
263, 31 S 73; Joslin v. Williams, 76 
Nebr. 594, 107 NW 837, 112 NW 343. 


56. Uncle Sam Planting, ete., Co. 
v. Reynaud, 169 La. 199, 124 S 827. 


57. Strun v.. Blair; 182 01); A413: 


[a] Function of bond.—The bond 
given by one procuring the appoint- 
ment of a receiver merely secures the 
payment of damages. Strum v. Blair, 
P82. Te Area oe 


[b] State is liable for wrongfully 
procuring a receivership. State v. Co- 
lumbus Packing Co., 25 OhNPNS 3807. 


58. Strum v. Blair, 182 Ill, A. 413. 


59. Bowman v. Hazen, 69 Kan. 682, 
77 P 589; Haverly v. Elliott, 39 Nebr. 
201, 57 NW 1010; Wagoner Oil, ete., 
Co. v. Marlow, 187 Okl. 116, 278 P 294. 


60. Bowman v. Hazen, 69 Kan. 682, 
77 P 589; Haverly v. Elliott, 39 Nebr. 
201, 57 NW 1010; Wagoner Oil, etc., 


SF v. Marlow, 137 Okl. 116, 278 P 
4. 
61. Thornton-Thomas Mercantile 


Co. v. Bretherton, 32 Mont. 80, 80 P 
105) Key iCy OilleCo: vwiharvest On) Tete: 
Cox, SOVOKR Gli 19 4a P2285 


62. Wagoner Oil, etc., Co. v. Mar- 
Low) DSTO Kl LG me 2hiom weO 4s EO. 
Oil Co. v. Harvest Oil, ete., Co., 80 


Okl, 61, 194 P 228. 


63. General Cooperage, ete., Co. v. 
Hedges, 141 Ark. 398, 216 SW 712. 


56 NE 67 [reh den 162 N. Y. 608, 57 NE 
1117]; Schloss vy. Schloss, 14 App. Div. 
333, 43 NYS 788. 


65. Link Belt Mach. Co. v. Hughes, 
195 Ill. 431, 63 NE 186, 59 LRA 673 [aff 
95 Ill. A. 323]; Stirlen v. Jewett, 165 
Ill. 410, 46 NE 259 [aff 63 Ill. A. 55]; 
Manhattan Trust Co. v. Seattle Coal, 
etc., Co., 16 Wash. 499, 48 P 333, 737. 


[a] Rule applied.—A trust deed 
executed by a corporation on all its 
property to secure one million. dol- 
lars in bonds provided that, on default 
of interest and failure to make pay- 
ments into the sinking fund, the trus- 
tee might take possession and con- 
duct the business, applying the reve- 
nue to interest and the sinking fund. 
It also provided that the trustee 
might foreclose on a like default. The 
trustee claiming such default took 
possession, and, on its application, the: 
person who had resigned the presi- 
dency of the company the day previ- 
ous was appointed receiver. The 
trustee alleged that the interference 
of a court of equity was required to: 
protect his possession. The bill con- 
templated that the company’s busi- 
ness should be continued through the 
receiver. At the time there was only 
thirty thousand dollars’ default in in- 
terest while there were one hundred 
and thirty-five thousand dollars of 
floating unsecured debts. The holders 
of the bonds and of the stock were 
substantially the same persons, and 
the trustee and the company were in 
full accord in all proceedings. Such 
receivership was therefore fraudulent 
and collusive. Manhattan Trust Co. 
v. Seattle Coal, etc., Co., 16 Wash. 499, 
48 FP 333,=737. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tors®® as tending to hinder and delay them in the 
enforcement of their claims.®* As to creditors thus 
hindered and delayed, the appointment of a receiver, 
collusively obtained, is void,®* and this is so regard- 
less of the fact that it was not intended to harm such 
creditors,®® or that such a receiver was designed to 
benefit all of the creditors ultimately,’°® or that the 
receiver was innocent of the character of the trans- 
action,’+ or that the creditor had no actually fraudu- 
lent intent in procuring a receivership.*? Before it 
is proper for a creditor to agree with his debtor for 
the appointment of a receiver, he should show that 
he has exhausted his legal remedies.*? 


[§ 717] 3. Estoppel.** Failure to make due and 
proper objection to the appointment of a receiver,’® 
or recognition of the receivership coupled with an 
effort to obtain benefits under it,*® estops those so 
conducting themselves from contesting the validity 
of the receivership; but the mere receipt of funds 
from the receiver by one who at no time consents 
to it, but constantly insists on its impropriety, does 
not work an estoppel.*? 

[§ 718] B. Actions—1. In General. Under some 
statutes damages for improperly procuring the ap- 


[b] Evidence held not to show col- 
lusion.—Proof that the officers of a 
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ereditors, and that the receivers were 
appointed on false and fraudulent 
statements made to the court. 


[53 C.J.] 421 


pointment of a receiver are recoverable in the ac- 
tion relative to the appointment of the receiver’® 
or in an independent action without first seeking a 
vacation of the appointment.?® But under the stat- 
utes in some jurisdictions recourse should be had to 
a separate action on the bond*® required to be given 
by the person procuring the appointment,** and the 
appointment must be vacated before liability arises 
on the bond.82 The damages may be proved up in 
the action on the bond,®* and there is no need to 
bring one action to settle the amount of damages 
and a subsequent action on the bond to compel pay- 
ment.8 Where nothing remains to be done but to 
enforce the payment of a sum due for dispossession 
by wrongful receivership, there is no need for the 
court to go through the formality of vacating the 
prior proceedings in order to grant the damages.®° 
Discharge of the receiver by the court does not com- 
pel the person injured by his appointment to ac- 
cept the assets in his hands at the time of. the ac- 
counting in discharge of his claim,*® but he may at 
his option proceed on the bond given to procure the 
appointment of the receiver and recover the dam- 
ages thereby sustained.§? 

to wind up its affairs by receivership, 


does not conclusively demonstrate 


Met-| that the receivership was sought with 


corporation, interested as stockhold- 
ers and creditors, expressed a pref- 
erence for the appointment of a re- 
ceiver in the event a creditor deter- 
mined to sue, did not show a collusion 
between the officers and creditor for 
the appointment of a receiver, so as 
to réquire the court to vacate the ap- 
pointment on the application. of stock- 
holders. Davis v. Edwards, 41 Wash. 
480, 84 P 22. 


66. See cases supra notes 64, 65. 


67. Link Belt Mach. Co. v. Hughes, 
185 Ill. 418, 68 NE 186, 59 LRA 673 
[aff 95 Ill. A. 323]; Metcalf v. Moses, 
161_-N. Y. 587, 56 NE 67 [reh den 162 
ING) OOS ub taNao Let |e) Schlossi v.. 
Schloss, 14 App. Div. 333, 438 NYS 788; 
Manhattan Trust Co. v. Seattle Coal, 
ete., Co., 16 Wash. 499, 48 P 333, 737. 
eee also Fraudulent Conveyances § 


68. Metcalf v. Moses, 161 N. Y. 587, 
56 NE 67 [reh den 162 N. Y. 608, 57 
NE 1117]; Schloss v. Schloss, 14 App. 
Div. 333, 337, 338, 438 NYS 788. 


“The law forbids any transfer of 
property with intent to hinder or de- 
lay creditors, and it makes no differ- 
ence whether that transfer is inter 
partes, or whether, for the purpose of 
giving it greater apparent weight, 
debtors resort by agreement to the 
courts, and stipulate for the entry 
of an order which shall have the same 
effect as any other fraudulent trans- 
fer. In all such cases the court will 
look beyond the form of the transac- 
tion and see what may be its neces- 
sary effect, and if that is to accom- 
plish an end which is not permitted, 
the court will not be a party to it, 
even though it might in the end, by 
indirect methods, accomplish a rude 
BOLO MUSCICC. angen Eel: 96 [ap- 
pear] that the intention was not to 
wind up the affairs of the debtor with 
the greatest possible speed, but to 
continue the business for his benefit, 
there is no reason for forbidding a 
creditor to levy precisely as though 
no receiver had been appointed.” 
Schloss v. Sehloss, supra. 


[a] Court may refuse recognition 
of fraudulent receivership.—It is not 
error for a court to refuse to recog- 
nize receivers appointed for an insol- 
vent firm, where it had been adjudged 
that the receivership was not in good 
faith, but part of a scheme to defraud 


calf v. Moses, 161 N. Y. 587, 56 NE 
67 [mod 85 App. Div. 596, 55 NYS 
179] 


[b] Levy of execution may be had 
upon property in the hands of one 
acting as receiver under such circum- 
stances, by a creditor. Schloss v. 
Schloss, 14 App. Div. 333, 43 NYS 788; 
Bonaplata v. Ambler, 2 Philippine 392. 


69. Link Belt Mach. Co. v. Hughes, 
195 Ill. 4138, 68 NE 186, 59 LRA 673 [aff 
Sp TS AVws 230 


70. Link Belt Mach. Co. v. Hughes, 
supra; Stirlen v. Jewett, 165 Ill. 410, 
46 NE 259 [aff 63 Ill. A. 55]. 


“Appellant says that because the 
assets of the corporation were not 
equal to its liabilities it became the 
duty of its officers to place its affairs 
in liquidation by some appropriate 
proceedings, and that since his method 
of doing so was a good one, in the 
interest of economy and dispatch and 
for the benefit of creditors, the court 
ought to sustain it. If the plan of the 
appellant for winding up the corpo- 
ration was cheap and expeditious, and 
therefore for the benefit of creditors, 
as claimed, that fact would properly 
be addressed to the creditors as a 
ground for consent; but if they de- 
cline to accept his favors the supe- 
riority of the method over that pro- 
vided by law would not justify the 
court in sustaining it.’ Stirlen v. 
Jewett, 165 Ill. 410, 414, 46 NE 259, 


71. Metcalf v. Moses, 161 N. Y. 587, 
56 NE 67 [reh den 162 N. Y. 608, 57 
NE 1117]. 


72. Link Belt Mach. Co. v. Hughes, 
195 Ill. 413, 68 NE 186; 59 LRA 673 [aff 
95 Ill. A. 323]. See Myers v. Myers, 
15 App. Div. 448, 44 NYS 513 (if a 
partnership seeking to wind up its af- 
fairs is insolvent, it must appear that 
in choosing a receivership as the 
method of doing so, they are acting 
with an intent to hinder, delay, or 
defraud creditors). 


[a] Evidence insufficient to show 
fraudulent intent.—Evidence of a 
fraudulent statement, not denied and 
not explained, by which, shortly prior 
to receivership, a creditor was in- 
duced to enter into a contract, and 
evidence of a conveyance of property 
under somewhat suspicious circum- 
stances to the wife of a partner short- 
ly prior to an effort by a partnership 


the intent to hinder, delay, or defraud 
creditors. Myers v. Myers, 15 App. 
Div. 448, 44 NYS 518 [aff 18 Misc. 633, 
43 NYS 737]. 


73. Link Belt Mach. Co. v. Hughes, 
195 Ill. 413, 63 NE 186, 59 LRA 673 
Stirlen v. Jewett, 
. 410, 46 NE 259 {aff 63 Ill. A. 
Bonaplata v. Ambler, 2 Philip- 
pine 392. See also supra §§ OS vets 


[a] Existence of inchoate lien for 
rent not yet due, secured by property 
of the debtor, on a lessor’s premises, 
does not justify a creditor in failing 
to seek execution and resort to a re- 
ceivership collusively with the debtor. 
Link Belt Mach. Co. v. Hughes, 195 
Ill. 418, 68 NE 186, 59 LRA 673 [aff 
95 Ill. A. 323]. 


74. See also supra § 104. 
75. Pagett v. Brooks, 140 Ala. 257, 
37 S 263. But see Lyon v. U. S. Fi- 


delity, etc., Co., 48 Mont. 591, 140 P 
86, AnnCas1915D 1036 (acquiescence 
in an order appointing a _ receiver, 
which order does not adjudicate the 
propriety of the receivership, does not 
estop a person from denying the va- 
lidity of the receivership). 


76. Manhattan Trust Co. v. Seattle 
Coal, etc., Co., 16 Wash. 499, 48 P 333, 


UBtle 
77. Link Belt Mach. Co. v. Hughes, 
195 Ill. 413, 683 NE 186, 59 LRA 673 


fateeO SeIisAn 3 oas Bowman v. Hazen, 
69 Kan. 682, 77 P 589. 


_ 78. Monteverde v. Nakata, 30 Phil- 
ippine 608; Yap Unki vy. Chua Jamco, 
14 Philippine 602. 

79. Lyons y. U. S. Fidelity, etc., 
Co., 48 Mont. 591, 140 P 86, AnnCas 
1915D 1036. 

80. Sullivan Timber Co. v. Black, 
159 Ala. 570, 48 S 870. 


81. See supra § 715. 


82. Pagett v. Brooks, 140 Ala. 257, 
37 S 263. 


aoe Thayer v. Hurlburt, 5 Iowa 
84 Thayer v. Hurlburt, supra. 
85. Link Belt Mach. Co. v. Hughes, 
195 Ill. 4138, 63 NE 186, 59 LRA673 


[aff 95 Ill. A. 323]. 


86. Joslin v. Williams, 76 
594, 107 NW 8387, 112 NW 343. 


87. Joslin v. Williams, supra. 
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[§ 719] 2. Evidence. 


[§ 720]. 3. Damages.°° 


damage.®° 


88. Haverly v. Elliott, 39 Nebr. 
201, 57 NW 1010; Myers v. Myers, 15 
App. Div. 448, 44 NYS 513 [aff 18 
Misc. 633, 43 NYS 737]; Wagoner Oil, 
etc., Co. v. Marlow, 187 Okl. 116, 278 
P 294; K. C. Oil Co. v. Harvest Oil, 
etc., Co., 80 Okl. 61, 194 P 228; Ad- 
ams v. San Antonio, etc., R. Co., 34 
MoxwOnveAu4 ls, U9 39 WW) Ue 


{a] Rule applied.—Under a plea 
of receivership to defeat an action 
against the party whose property was 
in the hands of the receiver, where 
the uncontradicted evidence showed 
the appointment of receivers, and that 
the property had been placed. under 
their control as such, the burden was 
on plaintiff to show any invalidity in 
the appointment. Adams v. San An- 
tonio, etc., R. Co., 34 Tex. Civ. A. 4138, 
79 SW 79. 


[b] Amount of damages.—The 
burden of proof is on plaintiff to show 
by a preponderance of the testimony 
what damage he sustained by the ap- 
pointment of a receiver and his taking 
possession of the property. Haverly 
v. Elliott, 39 Nebr. 201, 57 NW 1010. 


[ec] Inference of malice arises 
from a showing that appointment of 
a receiver was procured without prob- 
able cause. Shirley Bank v. Bonds, 
178 Ark. 1079, 13 SW (2d) 816. 


89. Wagoner Oil, etc., Co. v. Mar- 
owas MOK Gomed sa 204.50 HK: IC: 
Oil Cow: sHarvest. Oil}etc:, Co., /80 
Okl. 61, 194 P 228; Adams v. San 
Antonio, etc., R. Co., 34 Tex. Civ. A. 
AOS WO. 


[a] Rule applied.—(1) Proceed- 
ings with reference to the removal of 
a receiver, had long after the appoint- 
ment, are inadmissible on the question 
of collusion in the appointment. Ad- 
ams v. San Antonio, etc., R. Co., 34 
Tex. Civ. A. 413, 79 SW 79. (2) Ad- 
mission of a copy of the opinion of 
the court in the receivership proceed- 
ings reversing the order appointing 
the receiver is not reversible error, 
although the invalidity of the appoint- 
ment was admitted by defendants. 
Thornton-Thomas Mercantile Co. v. 
Bretherton, 32 Mont. 80, 80 P 10. 


aoe Generally see Damages §§ 68— 


91. Wagoner Oil, etc., Co, v. Mar- 
low, 137 ‘Okl. 116,278 P 294; K.-C, 
Oil Co. v. Harvest Oil, etc., Co., 80 Okl. 
61, 194 P 228; Lockhart v. Gee, 3 
Tenn. Ch. 332. 


[a] Counterclaim.—W here the 
person who has wrongfully procured 
the appointment of a receiver sets up 
as a counterclaim the costs paid by 
him in a suit, wherein he was suc- 
cessful, to foreclose on the property 
which has-been held by the receiver, 
such claim cannot be allowed in the 


In an action for damages 
for wrongfully securing the appointment of a re- 
ceiver, the general rules as to burden of proof,** and 
admissibility of evidence,*® in civil actions apply. 

Ordinarily one who caus- 
es or procures the wrongful appointment of a re- 
ceiver is liable for all the damages caused thereby,”? 
but, when the action is on the bond,®* the amount 
recoverable cannot exceed the penalty in the bond.®* 
If statutes exist defining his liability, the items which 
he can be called upon to make good are limited to 
those for which the statute makes him liable;°* but 
if the statutory provision is to the effect that he 
shall be liable for “all damages,” he must make good 
the whole and entire loss, including every item of 
It is no ground for reduction of dam- 
ages that a person wrongfully dispossessed fails to 
move for several months to have the appointment 
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by the owner.®? 


ment, all losses 


absence of a deficiency judgment since 
the costs are to be taxed against the 
proceeds of the sale of the land and 
are not a personal obligation of the 
former owner. Joslin v. Williams, 76 
Nebr. 594, 107 NW 837, 112 NW 343. 


92. See supra § 718. 

93. Joslin v. Williams, 76 Nebr. 
594, 107 NW 837, 112 NW 343. 

94. Uncle Sam Planting, etc., Co. 


ROR ahi tS Lb? ua. 2955, 960, 102.05 


“He who provokes the appointment 
of a receiver, which is afterwards set 
aside on a devolutive appeal, is ei- 
ther successful or unsuccessful in 
having a receiver appointed; if suc- 
cessful, he is not liable at all; if 
unsuccessful, his liability is meas- 
ured by the statute.” Uncle Sam 
Planting, etc., Co. v. Reynaud, supra. 


95. Joslin v. Williams, 76 Nebr. 
594, 107 NW 837, 112 NW 343; Haver- 
ly v. Elliott, 39 Nebr. 201, 57 NW 1010. 


96. 'K. C. Oil Co. v. Harvest Oil, 
etc., Co., 80 Okl. 61, 194 P 228. 


[a] Reason for rule.—Where a 
person takes the property of another 
under circumstances amounting to a 
conversion, the wrongdoer cannot 
with good grace ask the person in- 
jured to do anything more in the way 
of mitigating damages than to take 
back his property when it is tendered 
to him. K. C. Oil Co. v. Harvest Oil, 
etc., Co., 80 Okl. 61, 194 P 228. 


97. Uncle Sam Planting, ete., Co. 
v. Reynaud, 169 La. 199, 124 S 827. 


[a] Reason for rule.—By leaving 
a receiver in after his appointment 
is annulled, the owner of property 
places the receiver much in the posi- 
tion of his agent in charge of the 
property. Uncle Sam Planting, etce., 
vy. Reynaud, 169 La. 199, 
827. 


98. Rents and profits see infra text 
and notes 10-17. 

99. Ark.—Shirley Bank v. Bonds, 
178 Ark. 1079, 18 SW (2d) 816. 

Il1l.—Link Belt Mach. Co. v. Hughes, 
195 Ill. 413, 68 NE 186, 59 LRA 673 
fafi-95 Illy A 323]. 

Kan.—Bowman vy. Hazen, 69 Kan. 
682, 77 P 589. 

Ky.—Cecil y. Cecil, 188 Ky. 700, 223 
Sw 1092. 

La.—Uncle Sam Planting, ete., Co. 
v. Reynaud, 169 La. 199, 124 § 827. 

Mont.—Lyon v. U. S. ‘Fidelity, ete., 
Co., 48 Mont. 591, 140 P 86, AnnCas 
1915D 10386. 

Nebr.—Joslin v. Williams, 76 Nebr. 
594, 107 NW 887, 112 NW 343. 

Okl.—Wagoner Oil, etc., Co. v. Mar- 
low, 137 Okl. 116, 278 P 294; K. Cc, 


Losses sustained®® and expenses incurred. 
cord with the rule that the owner of property for 
which a receiver is wrongfully secured is entitled 
to all damages sustained by reason of the appoint- 


124 S| 


[$§ 719-720 


of the receiver vacated;®* but there can be no re- 
covery of any sums for a period after such vacation 
when the receiver is allowed to remain in possession 


In ac- 


sustained,®® including all expenses 


incurred by a receiver,! which would not otherwise 
have resulted, should be charged to the person se- 
curing the appointment,? and, in determining the 
measure of such damages, the injury to his posses- 
sion during the receivership is properly considered, 
as well as the loss of good and collectable accounts 
by reason of the receivership? and the value of the 
services of counsel employed to procure a vacation 
of the order appointing a receiver.°® 


The fact that 


Oil Co. v. Harvest Oil, etc., Co., 80 Okl. 
61, 194 P 228. 


a el v. Gee, 3 Tenn. Ch. 


See Sullivan Timber Co. v. Black, 
159 Ala. 570, 48 S 870; August v. Gon- 
salves, 83 Cal. A. 245, 256 P 584; Cook 
Vv. erry, go CalvxA: 765; 227i sis 
(ast two of which recognize rule in 
cases, however, in which the rule was 
not applicable). 

But see Coverdill v. Seymour, 94 
Tex. 1, 57 SW 37 (items consisting 
of loss from the acts of the receiver 
after his appointment, or of credit, 
or of speculative profits, cannot be 
recovered in the suit in which the 
receiver was appointed and subse- 
quently discharged pending the suit). 

{a] Loss without receiver’s fault. 
—It is immaterial that property lost 
or destroyed has gone out of his pos- 
session without any fault on his part. 


Lyon v. U. S. Fidelity, ete., Co., 48 
Mont. 591, 140 P 86, AnnCas1915D 
1036. 

1. Wagoner Oil, etc., Co. v. Mar- 


low, 187 Okl. 116, 278 P 294. 


[a] Courts costs incurred in con- 
nection with appointment of receiver. 
Uncle Sam Planting, ete., Co. v. Rey- 
naud,; 169 La. 199, 124 S 827. 


2. Liability for expenses when ap- 
ae ee improper or illegal see su- 
pra 97. 


3. Wagoner Oil, ete., Co. v. Marlow, 
C3 VOR Ae 2t8.cP 294 ke KCSOiT 
Co. v. Harvest Oil, etc., Co., 80 Okl. 
61, 194 P 228. 


4 Thornton-Thomas Mercantile 
Co. v. Bretherton, 32 Mont. 80, 80 P 
10; Wagoner Oil, etc., Co. v. Marlow, 
137 Ok], 116, 278 P 294; K. CG. Oil Co. 
v. Harvest Oil, ete.p Co., 80 Okl. 61 
194 P 228. i 


[a] Rule applied.—Pvidence 
the loss of an account through the 
receivership and the running of the 
statute of limitations is admissible, 
although no action has been brought 
to collect the account. Thornton- 
Thomas Mercantile Co. v. Bretherton, 
32 Mont. 80, 80 P 10. 


5. Strum _v. Blair, 182 Ill. A. 413; 
Uncle Sam_Planting, ete., Co. v. Rey- 
naud, 169 La. 199, 124 S 827; Uncle 
Sam_ Planting, etce., Co. v. Reynaud, 
157 La. 955, 108 S 276; Joslin v. Wil- 
liams, 76 Nebr. 594, 107 NW 837, 112 
NW _ 343; Wagoner Oil, etc., Co. v. 
Marlow, 1387 Okl. 116, 278 P 294; K. 
C. Oil Co. v. Harvest Oil, etce.. Co., 80 
Okl. 61, 194, P 228. 

[a] Reason for rule.—Although 
this may be a hardship on the party 
securing the receivership, any other 
result would be a hardship on the 
person whose property is thus wrong- 


— 


of 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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expenditures were made for the benefit of the prop- 
erty held in wrongful receivership and thus for its 
owner will not relieve one liable either as receiver 
or as procuring a recelyver.°® 


If person is prevented from carrying on his busi- 
ness by reason of the taking of possession by the 
receiver, his measure of damages is the loss actual- 
ly sustained by the suspension of business during 
the period of the receivership.’ 


If property taken possession of is sold, the meas- 
ure of damages is the value of the interest in such 
property of the person wrongfully dispossessed,® 
and the measure of damages is the same as in other 
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that a person deprived of possession of realty by a 
wrongful receivership can recover the rents and 
profits!® without deduction for repairs and improve- 
ments'? but with deduction for taxes;1? and, in de- 
termining such rents, the reasonable rental value of 
the property controls,'® and they cannot be limited 
to what was actually received,!# unless it is the same 
as the reasonable value.1> A lessor whose lessee is 
wrongfully brought under a receivership may compel 
the payment of the rental value of the realty leased, 
for the period of the wrongful receivership, by the 
person procuring it.1® So, too, with such chattels as 
tools and machinery, the reasonable rental value for 
the time they are withheld from possession is the 


cases of conversion.® 


Rents and profits, It has been 


fully forced from his possession, and 
it is the policy of the law to lift the 
burden from the party who is free 
from wrong and cast it on the one 
who has caused the hardship. Joslin 
v. Williams, 76 Nebr. 594, 107 NW 
837, 112 NW 343 


[b] Rule applied.—Although the 
supreme court in vacating the ap- 
pointment of a receiver put its deci- 
sion on a ground different from that 
urged by counsel, that does not de- 
prive the party procuring the vaca- 
tion of the'order of the right to re- 
cover, in an action for damages, the 
value of the services of his attorney 
in procuring such vacation. Joslin v. 
Williams, oe Nebr: 594, 107 NW 837, 

112 NW 34 


fied) La aa opposition to 
receiver’s accounts.—The expenses of 
filing an unsuccessful opposition to 
a receiver’s accounts cannot: be col- 
lected from one wrongfully procuring 
the appointment of such _ receiver. 
Uncle Sam Planting, ete., Co. v. Rey- 
naud, 169 La. 199, 124 S 827. 


{d] General fees for conduct of 
cause.—Where attorneys in a receiv- 
ership action made no separate charg- 
es for vacating the appointment of 
the receiver, but only a charge for 
the entire services rendered in the 
whole action, attorney’s fees cannot 
be recovered in an action on a bond 
given to indemnify defendant in the 
receivership action for damages for 
the wrongful appointment of a re- 
ceiver. August v. Gonsalves, 83 Cal. 
A, 245, 256 P 584. 

[ej] Giving note as payment of 
attorney’s fees.—Where the person 
seeking dissolution of a receivership 
successfully sues the surety on com- 
plainant’s bond. for attorney’s fees, 
he cannot recover if he has only 
given a note for such services or un- 
less they be actually paid. Cook v. 


proper measure of damages.1? 


specifically held 


Terry, 19) Cala i655 127 SP e816; 


6. Bowman vy. Hazen, 69 Kan. 682, 
77 P 589. But see Sullivan Timber 
Co. v. Black, 159 Ala. 570, 48'S 870 
(although the chancellor had no 
right to confirm unauthorized pay- 
ments by a receiver of debts, ‘his con- 
firmation thereof worked no injury to 
parties to a suit contesting the re- 
ceivership, where the company was 
solvent, and neither the justice nor 
the amount of the debts was dis- 
puted). 


[a] Reason for rule.—Trespass- 
ers cannot compulsorily constitute 
themselves disbursing agents of the 
one whose funds or property they 
have wrongfully seized, nor can they 
make themselves his debtors by pay- 
ing his debts without his request or 
consent. Bowman vy. Hazen, 69 Kan. 
682, 77" Ry58o% 

7. UHaverly v. Elliott, 39 Nebr. 201, 
57 NW 1010. 

8. Haverly v. Elliott, supra. 

9. Thornton-Thomas Mercantile 
Co. v. Bretherton, 32 Mont. 80, 80 P 
10. 

10. Ark.—Shirley Bank vy. Bonds, 
178 Ark. 1079, 13 SW (2d) 816. 

Kan.—Bowman vy. Hazen, 69 Kan. 
68227 we e589. 

Ky.—Cecil v. Cecil, 
223 SW 1092; 
Ky. Op. 283. 

Nebr.—Joslin v. Williams, 76 Nebr. 
594, 107 NW 8387, 112 NW 343. 


HSS) ecyee OO} 
Collins v. Rickart, 11 


Tenn.—Lockhart v. Gee, 3 Tenn. 
Che iss2t 
[a] Reason for rule.—‘“‘She was 


entitled to the use and occupancy 
during the period the receiver rented 
the lands, and it inevitably follows 
that she is entitled to the value of 
the use and occupancy.” Collins v. 


Rickart, 11 Ky. Op. 283, 284. 


[b] Subsequent accounting.—The 
right to receive rents and profits for 
wrongful continuation of receiver- 
ship exists, although the person hav- 
ing such right may be compelled on 
a final settlement of the question of 
title to pay over a portion thereof to 


others. «. Cecil v. Cecil, 188 Ky. 700; 
223 SW 1092. 

11. Joslin v. Williams, 76 Nebr. 
594, 107 NW 837, 112 NW 3438; Lock- 
hart v. Gee, 3 Tenn. Ch. 332. 

12. Lockhart v. Gee, supra. 

13. Shirley Bank v. Bonds, 178 
Ark. 1079, 13 SW (2d) 816; Joslin v. 


Williams, 76 Nebr. 594, 107 NW 837, 
112 NW 343. 


14. Joslin v. Williams, supra. 
ae Lockhart v. Gee, 3 Tenn. Ch. 
16. Link Belt Machinery Co. v. 


Hughes, 195 Ill. 413, 63 NE 186, 59 
LRA 673 [aff 95 Ill. A. 323]. 


[a] Offer to surrender possession 
is not effective to relieve the persons 
liable, when such offer is conditioned 
upon the landlord’s surrendering his 
lien on property of the tenant which 
is on the premises. Hughes vy. Link 
Belt Machinery Co., 95 Ill. A. 323 [aff 
195 Ill. 413, 68 NE 186, 59 LRA 673]. 


le) KC. Oil Con ve Harvest soils 
etc., Co., 80 Okl. 61, 194 P 228. 


[a] Damages found not excessive. 
—In an action for wrongful receiver- 
ship, covering tools and oil well sup- 
plies, where the owner was deprived 
of the use for three hundred and nine- 
ty-three days and the lowest estimate 
of the rental value was eight dollars 


a day, a verdict for two thousand 
dollars, although liberal, was. sup- 
ported ‘by the evidence. 1 C, OFC o; 


v. Harvest Oil, etc., Co., 80 Okl, 61, 
194 P 228. 
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I. NATURE AND GRADE OF OFFENSE 


[§ 1] All the authorities agree that at common 
law the receiving of stolen goods knowing them to 
have been stolen was a distinct substantive offense,? 
that the offender was not an accessary to the theft,? 
and that the offense was not a felony but a misde- 
meanor only.* By the statute of 3 & 4 William and 
Mary ¢ 9 § 4 receivers of stolen goods were made 
accessaries after the fact, thus elevating the misde- 
meanor to a felony? and after the enactment of this 


statute no indictment for the offense as a misde- 
meanor would lie,’ because the misdemeanor was 
merged in the felony.* However, later English stat- 
utes’ made the offense a distinet, substantive one.® 
And under the statutes of most jurisdictions in the 
United States, the offense is a substantive one dis- 
tinct from the crime of larceny in the property, and 
not an accessorial act to that ecrime.® Where statutes 
of this character exist, the character or grade of the 


1. Ross v. State, 1 Blackf. (Ind.) 
390; Peo. v. Zimmer, 174 App. Div. |] 5 
470, 160 NYS 459 [aff 220 N. Y. 597 
115 NE 1047 mem]; State v. 


S. C.—State v. Counsil, 16 S. C. L. Vt.—State v. S. L., 2 Tyler 249. 
33 5. State v. Hodges, 55 Md. 127; 
Cx. 53. 


Tenn.—_Swaggerty v. State, 9 Yerg.}| State v. Counsil, 16 S. 


SL. 2 Tyler (Vt.) 249; 4 Black- ve Doe © \ealceaes Lee State v. Hodges, 55 Md. 127. 

stone Comm. pp 388, 132; and cases See also ackstone Comm. p 38; 7 .St : 

infra note 3. 1 Hale P. C. p 619. c 9 § DT a8 Geo. Vs 3 ry seas 
2. See Criminal Law § 147. 4 Md.—State v. Hodges, 55 Md. 8. 2 Bishop New Cr. L. § 1137 
3. Ind.—Ross vy. State, 1 Blackf. | 127. 9. ; 


ue Ala.—Sellers v. State, 49- Ala. 


Md.—State v. Hodges, 55 Md. 127. 
Mich.—Peo. v. Reynolds, 2 Mich. 
22. f 


Nebr.—Engster v. State, 
539, 10 NW 453. 

N. Y.—Peo. v. Zimmer, 174 App. 
Div. 470, 160 NYS 459 [aff 220 N. Y. 
597 mem, 115 NE 1047 mem]. 


11 Nebr. 


Nebr.—Engster vy. State, 11 Nebr. 
539, 10 NW 453. 


N. Y.—Peo. v. Zimmer, 174 App. 
Div. 470, 160 NYS 459 [aff 220 N. Y. 
597 mem, 115 NE 1047 mem]. 
me C.—State v. Counsil, 16 S. Cc. L. 


PP ie TONE A 8 v. State, 9 Yerg. 


o 
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Cal.—Peo. v. Ward, 105 Cal. 652, 39 
P 33; Peo. v. Fagan, 98 Cal. 230, 33 
P 60; Peo. v. Stakem, 40 Cal. 599; 
Peo. v. Hawkins, 34 Cal. 181; Peo. v. 
Maxwell, 24 Cal, 14. 


Colo.—Newman v. 
374, 135 P 460. 


Conn.—State v. Weston, 9 ,Conn. 


Peo., 55 Colo. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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offense must depend alone upon the provisions of the 
By the provisions of some statutes, re- 


statutes.?° 
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fact.22 


ceivers of stolen goods are made guilty of larceny,!+ 
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and by others they are made accessaries after the 


II. ELEMENTS AND REQUISITES OF OFFENSE 


[§ 2] A. In General. 
it is essential: 


thus acquired. 


provide.?® 
knew that they had been stolen.!? 


527, 25 AmD 46. 


Del.—State_ v. 
372, 114 A 608. 

Fla.—Bailey vy. State, 76 Fla. 103, 
79 S 748; Adams v. State, 60 Fla. 1, 
53 S 451, AnnCas1912B 1209; An- 
derson v. State, 38 Fla. 3, 20 S 765. 


Ga.—Bieber v. State, 45 Ga. 569; 
Gamblin v. State, 33 Ga. A. 51, 125 SE 
517; Tinch y. State, 11 Ga. A. 158, 
74 SE 1003; Wright v. State, 1 Ga. 
A. 158, 57 SE 1050. 


Ill.—Peo. v. Feinberg, 237,Ill. 348, 
86 NE 584; Watts v. Peo., 204 Ill. 
233, 68 NE 563; Huggins v. Peo., 135 
Ill. 243, 25 NE 1002, 25 AmSR 357. 


Ind.—Wertheimer vy. State, 169 NE 
40; Caldwell v. State, 193 Ind. 237, 
137 NE 179; Semon v. State, 158 Ind. 
55, 62 NE 625; Reilley v. State, 14 
oes 217; Redman v. State, 1 Blackf. 


Iowa.—State  v. 
1091, 191 NW 84. 

Ky.—bBarry “ve>Com., 212) Ky: 778, 
280 SW 118; Ellison v. Com., 190 Ky. 
305,- 2.27 SW 458; Klotz v. Cook, 184 
Ky. 735, 212 SW 917; Newton v. Com., 
158 Ky. 4, 164 SW 108; Stone v. Com., 
67 SW 841, 24 KyL 10; Allison v. 
Com., 83 Ky. 254. 

Md.—Kearney v. State, 48 Md. 16. 

Mass.—Com. v. Barry, 116 Mass. 1. 


Mo.—State v. Fink, 186 Mo. 50, 84 
Sw 92 

Nebr.—In re Loomis, 84 Nebr. 493, 
121 NW 456, 28 LRANS 750, 18 Ann 
Cas 1024; Ream v. State, 52 Nebr. 
Woe, aU NW 227; Levi v. State, 14 
Nebr. 1, 14 NW 548; Engster v. State, 
11 Nebr. 539, 10 NW 453. 


N. J.—State v. Calvin, 22 N. J. L. 
207. 


Frankel, 31 Del. 


Boyd, 195 Iowa 


Graves, 17 N. 
Leonardo v. Terr., 


N. M.—Terr.  v. 
M. 241, ore P 604; 

1 N. M. 29 

N. es v. Kupperschmidt, 237 
N. Y. 4638, 154 NE 256, 32 ALR 447; 
Peo. v. Spivak, 237 N. Y. 460, 143 NE 
255; Peo. v. Zimmer, 174 App. Div. 
470, 160 NYS 459 [aff 220 N. Y. 597 
mem, 115 NE 1047 mem]. 

Oh.—Shriedley v. State, 23 Oh. St. 
130; Hall v. State, 3 Oh. St. 575. 

Okl.—Pringle v. State, 32 Okl. Cr. 
166, 239 P 948. 

Or.—State v. 
46 P 797: 

Pa,—Com. v. Laudermilch, 1 Pa. 
Dist. 460. 

S. Ci—State v. Crawford, 39 S. C. 
343,217, SE 799: 

Tenn.—Harris v. State, 7 Lea 124; 
Roach v. State, 5 Coldw. 39; Hamp- 
ton v. State, 8 Humphr. 69, 47 AmD 
et Swaggerty v. State, 9 Yerg. 

Tex.—Winters v. State, 81 Tex. Cr. 


Pomeroy, 30 Or. 16, 


To constitute the offense 
(1) That the goods should have been 
stolen by some other person than accused,!* or ac- 
quired by false pretenses,'* or by embezzlement?® 
where the statutes make it an offense to receive goods 
(2) That accused should have re- 
ceived, bought, concealed, or aided in concealing, or 
withheld, the goods ‘according as the statute may 
(3) That, at the time of so doing, he 


(4) That, in so 


85, 188 SW 982; 
70-'Tex, Cr.. 438, 159 SW 58; Street 
v. State, 39 Tex. Cr. 134, 45 SW 577. 


Vt.—State v. S. L., 2 Tyler 249. 


Va.—Smith v. Com., 10 Leigh (37 
Va.) 695; Com. v. Frye, 1 Va. Cas. (3 
Va.) 19. 


W. Va.—State v. Smith, 98 W. Va. 
185, 126 SE 703. 


10. State v. Crawford, 39 S. C. 343, 
17 SE 799. 


11. State v. Ward, 49 Conn. 429; 
Hutchinson v. Com., 133 Va. 710, 112 
SE 624 


12. Edwards v. State, 80 Ga. 127, 
fren 268; Licette v. State, 75 Ga. 


13. See infra §§ 38, 4. 
14. See infra § 5. 
15. “See infras§ 6. 
16. See infra § 7. 
17. See infra §§ 18, 19. 
18. See infra § 23. ; 


19. State v. Alpert, 88 Vt. 191, 92 
A 32. 

20. U. S.—Jones v. is Sit oTOe ah: 
(2d) 316; Le Fanti v. U. 259 Fed. 


460 [aff 255 Fed. 210, 170 Gea 436]. 


Ala.—Sanders vy. State, 167 Ala. 
85, 52 S 417, 28 LRANS 536; Thomas 
v. State, 109 Ala. 25, 19 S 403; Glover 


v. State, 21:Ala. A. 423, 109 S 125; 
Latikos v. State, 19 Ala. A. 214, 96 S 
377; Karackalas v. State, 18 Ala. A. 
181, 89 S 8383; -Jordan v. State, 17 
Ala. A. 575, 87 S 433 [certiorari den 
205 -Ala. 114, 87 S 434]; Clisby v. 
State, 17 Ala. A. 475, 86 S 140; Tyler 
v. State, 17 Ala. A. 495, 86 S 93; Cohn 
Vir Statese LG mAdaar A522, 79 “Se 620; 
James v. State, 15 Ala. A. 569, 74 S 
Rene ee We State, 8 Ala. A. 357, 62 


Conn.—State v.’Alderman, 88 Conn. 
697, T8 A 331. 


Del.—State v. Frankel, 31 Del. 372, 
114 A 608: State v. Weiss, 30 Del. 
552, 108 A 646; State v. Malvarosa, 
30 Del. 451, 108 A 95. 


Fla.—Anderson vy. 
3, 20 S 765. 


Ga.—O’Connell v. State, 55 Ga. 296; 
Les v. State, 18 Ga. A. 689, 90 SE 


State, 38 Hla. 


Ida.—State v. Janks, 26 Ida. 567, 


144 P 779. 

Ill.—Peo. v. Gaskill, 322 Ill. 259, 
153 NE 393; Peo. v. Ensor, 310 Iii. 
483, 142 NE 175; Peo. v. Kargula, 
285 Ill. 478, 121 NE 179; Williams vy. 
State, 101 Ill. 382. 


Ind.—Semon v. State, 158 Ind. 55, 
62 NE 625; Reilley v. State, 14 Ind. 


217. 


pena ate v. Chanen, 229 NW 


Ky.— Ellison v. Com., 190 Ky. 305, 


doing, he acted with a criminal intent.1§ 
which merely provide a punishment for receiving 
stolen goods without defining or creating the offense 
do not affect the elements of the offense which re- 
main the same as before the statutes were enacted.*® 

[§ 3] B. Prior Acquisition of Property Received 
—l. By Larceny. It is an essential element of the 
offense under consideration that the goods should 
have been previously stolen?® or acquired by some 


Kaufman v. State,’ 


Statutes 


227 SW 458. 


La.—State v. Giangosso, 157 La. 
360, 102 S 429; State v. Antoine, 42 
La.. Ann.-145, 8 S 529. 


Mich.—Peo. v. Green, 246 Mich. 
65, 224 NW 383; Peo. v. Tantenella, 
212 Mich. 614, 180 NW 474;. Peo. v. 
Montague, 71 Mich. 318, 39 NW 60. 


Miss.—Sanford v. State, 155 Miss. 
295, 124 S358 


Mo.—State v. Park, 322 Mo. 69, 16 
SW (2d) 30; State v. Levikow, 192 
SW 416; State v. Winer, 263 Mo. 356, 
172 SW 355; State v. Creeley, 254 Mo. 
382, 162 SW 737; State v. Smith, 37 
Mo. 58; State v. Woodson, 175 Mo. 
A. 398, 162 SW 327. 


Mont.—State v. Moxley, 
402, 110 P 88 [eit Cyc]. 

N. M.—tTerr. v. Graves, 
241, 125 P 604. 


N. Y.—Peo. v. Walker, 198 N:. Y. 
329, 91 NE 806; Peo. v. Jaffe, 185 
N. Y. 497, 78 NE 169, 9 LRANS 263, 
7 AnnCas 348; People v. Hartwell, 
166 N. Y. 361,,59 NE 929; Peo. ‘v. 
Hanley, 185 App. Div. 667, 173 NYS 
693 [rev on other grounds 226 N. Y. 
453, 123 NE 663]; Peo. v. Acerno, 
184 App. Div. 541, 172 NYS 373; Peo. 
v. Walker, 134 App. Div. 909, 118 NYS 
1132 [rev 198 N. Y. 329, 91 NE 806]. 


Okl.—Sipes v. State, 36 Okl. Cr. 1, 
251 P 511; Underwood v. State, 36 
Okle (Cri24,- 251" PY 50% Prine. 
State; 32 Okl: Cr. 187, 239 P1932) 


Tex.—Mooney v. State, 76 Tex. Cr. 
539, 176 SW 52; Wilson v. State, 12 
Tex. A. 481 [overr on other grounds 
Frazier vy. State, 18 Tex, A. 443]. 


Vt.—State v. S. L., 2 Tyler 249. 


Va.—Hey v. Com, 32: Gratt. (73 
Va.) 946, 34 AmR 799. 


Wash.—State v. Martin, 94 Waste: 
313, 162 P 356. 


N. B.—Rex v. Montgomery, 19 Can 
CrCas 233. 


Que.—Reg. v. Lamoureaux, 10 Que. 
K. B, 15, 4 CanCr€as 101 


Austr.—Trainer vy. Rex 4 Austr. ‘C. 
TR 26: 


N. S. Wales.—Reg. v. Isaacs, 5 N. 
S. Wales L. R. 369. 


“There can, of course, be no receiv- 
ing of stolen property unless the 
property in question is first stolen.’’ 
Glover v. State, 21 Ala. A. 423, 425, 
109 S 125. 


[a] Particular statutes construed. 
—(1) In Ohio, under Crimes Act § 
26, making the receiving or buying 
goods that “have been stolen or tak- 
en by robbers’ a misdemeanor, the 
receiving or buying stolen goods, 
knowing them to have been stolen, 
with intent to defraud the owner, is 
a crime within the meaning of ‘the 
section, although they were not stolen 
by. “robbers.” Shriedley vy. State, 23 


41 Mont. 


17 ON» M. 
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kindred offense?! by someone other than defendant,” 
except where there is some statutory provision which 
The purchase of property not 
actually stolen is not criminal,?* although accused 


changes this rule.?° 


believed it to have been stolen.*° 


[§ 4] 2. By Robbery or Burglary. One who re- 
ceives goods acquired by robbery,°® burglary,** or 
by means of breaking and entering** is guilty of re- 
ceiving stolen goods because they are necessarily 
taken by larceny. And by express ‘statute in some 
jurisdictions, it is made an offense to knowingly re- 
ceive goods obtained by robbery or burglary.*® 


[§ 5] 3. By False Pretenses. 


by such pretenses.*+ 


Oh. St) 130.) C2)" In towa ta. similar 
statute was given the same construc- 
tion. State v: Lane, 68 Iowa 384, 27 
NW 266. 


{b] What constitutes larceny.— 
(1) Where a check clerk on a railroad 
checked certain goods received as 
short and then made out false bills 
of lading to a fictitious person and 
reshipped the goods to another point 
where an ‘accomplice received them 
and divided the profit from their sale 
with the check clerk, there is a lar- 
ceny which will sustain a prosecution 
for receiving stolen goods against the 
person receiving such goods knowing- 
ly. State v. Smith, 250 Mo. 350, 157 
SW 319. (2) Where a clerk in the 
transfer department of a trust com- 
pany feloniously obtained a _ credit 
with another trust company, the cred- 
it belonging in fact to the firm de- 
frauded, a woman who received from 
the clerk, with knowledge of the 
facts, money drawn from the trust 
company against the credit, was 
guilty under Pen. L. § 13808 of re- 
eeiving stolen goods. Peo. v. Hanley, 
S226 N. Y. 453, 458, 123 NE 663 (“‘it 
was a stolen credit and money drawn 
from the trust company by reason of 
it was stolen money’’). (3) Where 
goods are in the possession of the 
lawful owner, and a mere custodian, 
“storekeeper,” or watchman takes 
them and removes them from the 
premises wrongfully and sells them 
without authority, such custodian, 
“storekeeper,” or watchman is guilty 
of larceny, and anyone receiving such 
goods, with full knowledge of the 
circumstances, is guilty of knowing- 
ly receiving stolen goods. Komito v. 
State, 90 Oh. St. 352, 107 NE 762 
(‘courts sometimes indulge in an 
ethereal refinement between larceny 
and embezzlement that in practical 
operation very often nullifies these 
statutes’’). 


{c] Receiving goods from child 
not punishable as for larceny.—Un- 
der a Statute punishing receiving of 
stolen property and defining larceny 
and another statute making a child 
between seven and _ sixteen years 
guilty of “juvenile delinquency” for 
committing an act which if ,commit- 
ted by an adult would have been a 
crime, one criminally receiving goods 
from a child under the age of sixteen 
years who appropriated the same in 
a manner to constitute larceny if ap- 
propriated by an adult is guilty of re- 
ceiving stolen goods. The statute re- 
lating to “‘juvenile delinquency” “did 
not change the act from a stealing 
into an innocent act. It simply con- 
verted an act which was formerly a 
crime into an offense which, as to 
them alone, was classified as to name 
and penalty as ‘juvenile delinquency,’ 


By some statutes, 
knowingly receiving goods obtained by false pre- 
tenses is made an offense®® and to constitute the of- 
fense, it must appear that the property was obtained 
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[§ 6] 4. By Embezzlement. Generally, one who 
knowingly receives goods which have been embezzled 
is guilty of receiving stolen goods where a statute in 
effect makes embezzlement a species of larceny;*” 


but this is not so where by other statutes of the same 


jurisdiction the punishment of the two offenses may 
be different;?® and, where a statute provides that 
any person, who receives property acquired by an- 
other in such manner that the acquisition ‘comes 
within the meaning of theft, knowing the same to 
have been so acquired, shall be punishable as for 
theft, it has been held that one who receives property 
knowing that it has been embezzled is guilty of no 
offense against the laws of the state.** 
express statutory provision it is made an offense to 
knowingly receive or conceal “embezzled” goods,*° 
the offense is distinet from that of receiving stolen 


Where by 


goods;*® and a charge of receiving stolen goods is 


but it did not render the property 
which they had taken any the less 
‘stolen property’ within the meaning 
of section 1308 of the statute. In 
other words, where the culprit is un- 
der the age of sixteen years, his steal- 
ing does not become a larceny, but it, 
likewise, does not change its essen- 
tial character and cease to be a steal- 
ing.’ Peo. v. Pollak, 154 App.’ Div. 
AUG ee SON IS Sey evita OS MeINinme 
54ds 1102 INEY LLO9g. 


[d] Taking of ‘substituted goods 
with consent of owner.—Defendant 
cannot be convicted for receiving 
stolen property, knowing it to have 
been stolen, where a master, upon be- 
ing informed by his servant that de- 
fendant had asked the servant to 
steal and deliver to him a barrel of 
whisky belonging to his master, sub- 
stituted a barrel of water therefor, 
which, at the direction of the master, 
the servant delivered to defendant, 
as there was no theft thereof on the 
part ‘of the servant. Rex v. Mont- 
gomery, (N. B.) 19 CanCrCas 233. 


-21. See infra §§ 4-6. 


22, Peony. Prall, 304 Ty Sis 145 
NE 610; State v. Butler, (Iowa) 205 
NW 842; Reg. v. Lamoureux, 10 Que. 
K. B. 15, 4 CanCrCas 101. And see 
cases supra note 20; and infra § 28. 


23. See cases infra this note, 


[a] In Australia (1) under a stat- 
ute providing that whoever is charged 
with having anything in his custody 
or of that of another person which 
thing “may be reasonably suspected 
of having been stolen or unlawfully 
obtained” and does not give a satis- 
factory account of how he came by 
the same shall be liable to a penalty, 
ete., it is not necessary to show that 
the goods were in fact stolen. Willis 
v. Burnés, 29 Austr. C. L. R. 511; Bx 
p. Potts, 31 NSWalesWN 1. (2) The 
offense is that the person charged is 
in. the possession of goods which may 
be reasonably suspected of having 
been stolen and then fails to give a 
satisfactory account of how they 
came into his possession. ESS pe 
Potts, supra; Willis v. Burnes, supra. 


24. Le Fanti v. U. S., 259 Fed. 460 
[aff 255 Fed. 210, 170 CCA 436]. 


25. ;Le Fanti v. U. S., supra. 


26. Marco v. State, 188 Ind. 540, 
125 NE 34; State v. Lane, 68 Iowa 
384, 27 NW 266; State v. Turner, 19 
Iowa 144; Shriedley v. State, 23 Oh. 
Stai30; 

27. State v. Boyd, 195 Iowa 1091, 
191 NW 84; State v. Lane, 68 Iowa 
384, 27 NW 266; State v. Turner, 19 
Iowa 144. 


28. State v. Boyd, 195 Iowa 1091, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


191 NW 84. 

29. See statutory provisions. 

30. See statutory provisions. 

31. State v. Giangosso, 157 La. 
360, 102 S 429; Reg. v. Goldsmith, L. 
Res 2) CoG. Maa ARG Vie Wolson. as 


Moody 52, 169 Reprint 21. 


32. Peo. vy. Perini, 94 Cal. 573; 29 
P 1027; Reg. v. Frampton, Dears. & 
B. 585, 169 Reprint 1130. See McIn- 
tosh v. Reg., 23 Can. S. C. 180 (where 
the statutes make punishable for lar- 
ceny one who unlawfully and with 
the intent to defraud takes, embezzles 
or obtains by false pretenses or in any 
other manner property of another so 
as to deprive him of the use thereof 
and further provide that anyone who 
receives such property, the stealing, 
taking, obtaining, converting or dis- 
posing whereof is made _ larceny, 
knowing the same to have been stol- 
en, taken, obtained, converted, or dis- 
posed of is guilty of a misdemeanor, 
one who receives property so taken, 
embezzled, stolen, or obtained by false 
pretenses or otherwise is guilty of a 
misdemeanor). 


[a] As for instance (1) under 
statutes providing that one who has 
embezzled goods “shall be deemed to 
have stolen them” (Reg. v. Frampton, 
Dears. & B. 585, 169 Reprint 1130), 
(2) or providing that embezzlement 
shall be punished “in the manner pre- 
scribed for feloniously stealing prop- 
erty of the value of that embezzled” 
(Peo. Vv, Perini, 94. Cal. 7573.4 292 
1027). 

33. Com. v. Leonard, 140 Mass. 473, 
4 NE 96, 54 AmR 485. 


34. Leal v. State, 12 Tex. A. 279. 
35. See statutory provisions. 
[a] Notwithstanding use of “ac- 


quired” and “acquisition” instead of 
“converted” and “conversion” in the 
statute, the intent of the legislature 
was to create the offense of receiving 
or concealing “‘embezzled’”’ property. 
ronees v. State, 22 Tex. A. 415, 3 SW 


{b] Stock certificate known to be 
embezzled.—One who participates in 
using, as collateral security to a note 
which he signs either as principal or 
surety, a stock certificate which he 
knows to have been embezzled from 
a third person, rec¢ives a benefit in 
the transaction, and is guilty of re- 
ceiving embezzled property, if he in- 
tends thereby to deprive the owner of 
it. Kenyon vy. State, 111 Nebr. 175, 
196 NW 143. 


_36. State v. George, 263 Mo. 686, 
173 SW 1077; State v. Gennusa, 258 
Mo, 273, 167 SW 439; State v. Casey, 
207 Mo. 1, 105 SW 645, 123 AmSR 
367, 13 AnnCas 878; State v. Fink, 186 


§§ 6-8] 


not sustained by proof that the goods received were 


merely embezzled.37 


[§ 7] C. Receiving—l. Possession of Accused—a. 
Necessity. It is an essential element of the offense 
that accused should have bought, received, concealed, 
or aided in concealing, or have withheld the goods 
according as the local statute may provide.?® 


[§ 8] b. Character of Possession. 
requirement, actual, physical, or manual possession 
by accused is not necessary, but constructive posses- 
Nor is it necessary that 
accused should have actually seen the property.?°? 
Nevertheless, accused must have had such control 
over the property as amounted at least to construc- 


sion will be sufficient.®°® 


Mo. 50, 84 SW 921; State v. Coster, 
0 Mio; A539, 7156 Siw 078, 15 e Sw 
85; Kenyon v. State, 111 Nebr. 175, 
196 NW 143; Hodges v. State, 22 Tex. 
DNS 2 SU 3 SW 739. 


- 37. See infra § 538. 

38. Ala.—Sanders v. State, 167 
Ala 85, 52S 4177 28 “URANS: 536; 
Thomas. v. State, 109 Ala. 25, 19 S 


403; Glover v. State, 21 Ala. A. 423, 
109 S 125; Jordan v. State, 17 Ala. A. 
BT; "87 $7433 [certiorari den 205 Ala. 
114, 87 S 484]; Clisby v. State, 17 Ala. 
A. 475, 86 S 140; Tyler v. State, 17 
Ala. A, 495, 86 S 93; Cohn v.- State, 
TGs Ala, “Ac 522, 79S. 621; James. v. 
State, 15 Ala. A. 569, 74 S 395; Ful- 
ton v. State, 8 Ala. A. 257, 62 S 959; 
Hoe ee v. State, 7 Ala. A. 144, 62 S 


Ark.—Andrews v. State, 100 Ark. 
184, 1389 SW 1134. 


Conn.—State v. Alderman, 83 Conn. 
DO eon AS eos 


Ida.—State v. 
144 P 779. 

Il1]l.—Peo, v. Miller, 315 Ill. 411, 146 
NE 501; Peo. v. Ensor, 310 Ill. 483, 
142 NE 175; Peo. v. Salerno, 306 Ill. 
570, 188 NE 113. 


Mich.—Peo. v. Ochenfels, 216 Mich. 
625, 185 NW 839. 

Mo.—State v. Park, 322 Mo. 69, 16 
Sw (2d) 30. 


Janks, 26-Ida.°567, 


N. M.—tTerr. v. Graves, 17 N. M. 
241, 125 RP 604: 
INES Ye Peo. va walker) .L98. IN. oY. 


229, 91 NE 806; Peo. v. Acerno, 184 
App. Div. 541, 172 NYS 373. 


Okl.—Pringle v. State, 32 Okl. Cr. 
187, 239 P 932; Shacklett v, State, 23 
Ok4=—Cr. 4; 211 P1063. 


Pa Comeev. Licht. oom ma. 220) 
A5 A 933 [aff 10 Pa. Super. 66]; Com. 


Vv. Dyer, 26 Pa. Dist. 414; Com. v. 
Riley, 13 Pa. Dist. 669, 30 Pa. Co. 
316. 


Tex.—Zeff v. State, 98 Tex. Cr. 623, 


267 SW 733; Kaufman v. State, 70 
Tex. Cr. 438, 159 SW 58. 
Wisi tle wav @OMnteocGra tia. (ike 


Va.) 946, 34 AmR 799. 


Wyo.—Curran v. State, 12 Wyo. 553, 
KiGaeee Siltie 

Eng.—Rex v. Berger, 84 L. J. K. B. 
541; Reg. v. Wiley, 2 Den. C. C. 37, 
169 Reprint 408; Rex v. Watson, 
[1916] 2-K. B. 385. 


{a] Where defendant was impli- 
cated in the original taking and as- 
sisted in the asportation, he is not a 
receiver of the stolen property. 
Shacklett v. State, 23 Okl. Cr. 4, 211 
P 1063. 

39. U. §.—Cohen v. U..S., 277 Fed. 
771 [certiorari den 257 U.S. "657 mem, 
42 SCt 183 mem, 66 L. ed. 420 mem]; 
U.S. v. Le Fanti, 255 Fed. 210 [aff 259 
Fed. 460, 170 CCA 436]. 


Ala.—Huggins v. State, 4 


Iowa.—State v. Conklin, 
216, 1838 NW 119; 


41 Ala. 393. 
153 Iowa 
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But he has such constructive pos- 


session where the goods are in the possession of some- 


To satisfy this 


inchoate.*§ 


17 Iowa 149. 


Mass.—Com. v. Kuperstein, 207 
Mass. 25, 92 NE 1008. 
N. Y.—Peo. v. Ammon, 179 N. Y. 


540, 71 NE 1135. 

N. C.—State v. Stroud, 95 N. C. 626. 

Okl.—Price vy. State, 9 Okl. Cr. 359, 
Pte Peto 2, 

Pa.—Com, v. Light, 195 Pa. 220, 45 
A 933 [aff 10 Pa. Super. 66]; Com. v. 
Riley, «13 Pas Dist-96695730. Pa. Co. 
816; Com, Vv. Dyer, 26 Pal Dist. 414. 

Tex.—Glaser v. State, 90 Tex. Cr. 
116, 233 SW 969 [cit Cyc]; Kaufman 


v. State, 70 Tex. Cr. 438, 159 SW 58 
[eit Cyc]. 
Eng.—Reg. v. Smith, Dears. C. C. 


494, 169 Reprint 818; Reg. v. Hobson, 
6 Cox” Cle Clra0 Rese ve Maller. .6 
Cox (Ca Carpene, 


“It has long been settled that . 
actual manual or personal possession 
is not a necessary element of the 
erime, but it is sufficient if the pos- 
session be constructive.” U.S. v. Le 
Fanti, 255 Fed..210, 212 [aff 259 Fed. 
460, 170 CCA 436]. 


[a] Suffering a trunk of stolen 
goods to be put on board a vessel in 
which he had taken passage, as his 
baggage, is sufficient to constitute a 
receiving by defendant. State v. Sco- 
Vel S SiaeC. dune 2 4 


40. i des Vv. State, 41 Ala. 393. 


41. U. S. v. Montgomery, 26 Fed. 
Cas. No. 15,800, 3 Sawy. 544; Com. 
v. Dyer, 26 Pa. Dist. 414; Com. v. 
Riley, 13 Pa. Dist. 669; Zeft v. State, 
TS PNexs (Or 6235-1260. Wa voor) Laue 
man v. State, 70 Tex. Cr. 438, 159 SW 
58 [cit Cyc]; Reg. v. Wiley, 2 Den. 
Cc. C. 37, 169 Reprint 408. See Booker 
v. State, 151 Ala. 97, 44 S 56 (defend- 
ant must be shown to have had some 
control over the property, or to have 
concealed or aided in concealing the 
property stolen). 


42. U.S.—Cohen v. U. S., 277 Fed. 
771 [certiorari den 257 U. S. 657 mem, 
42 SCt 183 66 I .ed-- 420) mem]: U. 
S. v. Le Fanti, 255 Fed. 210 [aft 259 
Fed. 460, 170 CCA 436]. 

Ala.—Huggins v. State, 41 Ala. 393. 
aut C.—State v. Stroud, 95 N. C. 
626. 

Okl.—Price v. State, 9 Okl. Cr. 359, 
lepyil 222 GOP 

Pa.—Com. vy. Light, 10 Pa. Super. 
66; —Com. v. Dyer, 26 Pa. Dist. 414; 
Comeiva Riley, 1b, Pasbists 669) 30.Pa. 
Cow3i6: 

Tex.—Glasser v. State, 90 Tex. Cr. 
116, 2338 SW 969 [cit Cyc]. 


Eng.—Reg. v. Miller, 6 Cox C. C. 
3538. 
[a] Receiving bills of lading.— 


Where bills of lading to stolen prop- 
erty were so drawn that the railroad 
company would deliver the property 
to the holder of the bills, possession 
of the bills put the property under 


State v. St. Clair,/! the control of the defendant, and in 


one over whom he has for the time being direction 
and control,42 such as his authorized servants or 
agents,*® or the thief himself,#* so that the goods 
will be forthcoming when he so orders,*® and also 
where by his direction the goods are deposited in a 
place subject to his control.*® 
a brief period only is sufficient ; 
possession is 1mmaterial.*? 


And possession for 
the duration of the 


Consummation of act of receiving. The act of re- 
ceiving must have been consummated and not merely 
It is not sufficient that there was a mere 
unexecuted agreement to receive,*® or that accused 


receiving the bills he received the 
property. Glasser v. State, 90 Tex. 
Cr. 116, 233 SW 969. 


43. U.S. v. Le Fanti, 255 Fed. 210 
[aff 259 Fed. 460, 170 CCA 436]; State 
v. Stroud, 95 N. C. 626; Price v. State, 
9 Okl.Cr. S09 dou Pp 1102; Rex v. 
Pare: 2 M. & Rob. 346, 174 Reprint 


44. Com. v. Dyer, 26 Pa. Dist. 414; 
BER me Riley, 13 Pa. Dist. 669, 30 Pa. 
fo) s 


45. See cases supra notes 42-44. 


46. U.S. v. Le Fanti, 255 Fed. 210 
[aff 259 Fed. 460, 170 CCA 436]; Kauf- 
man v. State, 70 Tex. Cr. 438, 159 SW 
585) Rex v. Smiths 6 Cox (€. C554: 


[a] As for instance, where a per- 
son who knowing that goods were 
stolen directed the thief to deliver 
them to him by placing them in his 
barn. In these circumstances, the 
goods were received when they were 
placed in the barn. Kaufman y. State, 
10) Dex. Cra'433, 5159) SW 5s: 


47. State v. Krupin, 100 N. J. L. 7, 
125 VAN OT) lait LOU SN inn duane cco 
Aine Leonardo, v.. Terr., 1 NJ 
91. 


[a] Rule applied.—(1) Mere re- 
ceipt of stolen goods, knowing them 
to be stolen, even if only for carting 
or storage temporarily, or to hide or 
to assist thieves in disposing of them, 
would be a receiving. State vy. Kru- 
PID LOO NGS. ee 2105, eA 9. amet te 
LOAN. Jl, 22:85 127 A277 02) 62) One 
who, knowing or having good reason 
to believe that goods are stolen, re- 
tains them for a single moment, or 
permits their concealment in his 
house, either for the purpose of ap- 
propriating them to his own use or 
for the purpose of obtaining the re- 


ward, may be convicted of receiving 
stolen goods. Leonardo y. Terr., 1 N. 
M. 291. 


48. U.S. v. Le Fanti, 255 Fed. 210 
[aff 259 Fed. 460, 170 CCA 436]; 
Com. v. Light, 195 Pa. 220, 45 A 933; 
Com, v. Sheriff, 3 Brewst. (Pa.) 342; 
Rexs) Vv. Watson, PLO 16) ) Qikeess: 385: 
Reg. v. Wiley, 2 Den. C. C. 37, 16 
Reprint 408; Reg. v. Hill, 2 C. & K. 
978, 61 ECL OT8y 115 Reprint 40 el 
Den. Cy.€. 453; 169 Reprint 324. 


49. Com. v. Light, 195 Pa. 220, 45 
A 933; Com. v. Sheriff, 3 Brewst. 
(Ba) a 3 42; eReesi-Ve PELL DOU Coen Ke 
978, 61 ECL 978, 175 Reprint 411, 1 
Den. C. C. 453, 169 Reprint 324. 


[a] Rule applied: (1) Where the 
stolen goods were reclaimed while on 
defendant’s scales before he had ac- 
tually taken final possession of them, 
and while the locus penitentie still 
existed. Com. v. Sheriff, 3 Brewst. 
(Pa.) 342. (2) Where accused went 
to a stage coach to get a basket of 
stolen fowls sent to her by her hus- 
band, the thief, and was arrested be- 
fore ‘taking them into her possession. 
Ree. vs Hill,.2.€C. & Ky 97s cl nee 
978, 175 Reprint 411, 1 Den. C. C.. 453, 
169 Reprint 324, 
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was still bargaining or negotiating for the stolen 
And it has been held that the mere fact 
that one charged with concealing stolen goods made 
an unsuccessful attempt to dissuade an officer in 
search of stolen property from searching the prem- 
ises where the property was concealed is not suffi- 
cient in and of itself to constitute the offense of con- 
cealing stolen goods,°! although evidence of such 
facts may be competent as tending to show that he 
was in fact concealing the property.°? 


[§ 9] 2. Goods Received—a. Property Subject of 
Larceny. Subject to the limitation that the thing 
taken must be within the statutory description, the 
offense of receiving stolen goods may be committed 
in respect of any property which is the subject of 
And for the purposes of a conviction, it 
is not material that the goods stolen were not the 


property.°° 


lareeny.®3 


50. U.S. v. Le Fanti, 255 Fed. 210 
[aff 259 Fed. 460, 170 CCA 436]; Rex 
v. Watson, [1926] 2 K. B. 385. 


51. Vanimmons v. State, 22 Oh. 
Cir, Ct. 451, 12 Oh. Cir. Dec. 345. 


52. Vanimmons y. State, supra. 
53. Ala.—Turner v. State, 40 Ala. 
21; Dudley v. State, 19 Ala. A. 519, 


98 S 490. 
Conn.—State v. Wood, 49 Conn, 429. 


Ill.—Sasek v. Triska, 205 Ill. A. 
414. 


N. J.—State v. Cohen, 105 N. J. L. 
529, 147 A 825; State v. Johnson, 91 
N. J. L611, 104 A 593 [aff 90 N 
J. L. 21, 100 A 242). 


_Oh.—Hall v. State, 3 Oh. St. 575. 


Can.—McIntosh v. Reg., 23 Can. 8S. 
Cc. 180. 


Ont.—Reg. v. Deane, 10 U. C. Q. 
B. 464. 


[a] Property of which receiver is 
half owner.—One may be found guilty 
of feloniously receiving money of 
which he is part owner by an _ undi- 
vided and indefinite share. McIntosh 
ve. nee..u23 CantS.) C, 80. 


[b] Checks.—Crimes Act § 166 is 
violated by receiving and collecting 
checks on a lawyer’s bank account of 
moneys belonging to his client, know- 
ing the ownership of such moneys. 
State v. Johnson, 91 N. J. L. 611, 104 
A 593. 


[e] Coin is included under the 
general title “goods and chattels” as 
used in a statute providing against 
receiving stolen goods. Hall v. State, 
3 Oh. St. 575. 


{[d] Hogs.—Although the fact that 
a statute relating to the crime of re- 
ceiving stolen animals does not men- 
tion hogs, one may be convicted of 
receiving stolen hogs under a further 
provision that whoever shall -receive 
any goods, moneys, or chattels know- 
ing them to have been stolen with 
intent to deprive the true owner 
thereof, shall be punished, etc. 
q neaeb v. State, 79 Ark. 347, 96 SW 
360. 


[e] Horses or other animals.—(1) 
Under a statute providing that any 
person who conceals or aids in the 
concealment of any personal prop- 
erty knowing it to have been stolen 
shall be on conviction imprisoned, a 
conviction may be ‘had for conceal- 
ing a horse or other animal knowing 
the same to have been stolen. Turner 
v. State, 40 Ala. 21. (2):A horse is 
included in the term “goods or ar- 
ticles” in Gen. St. p. 503 § 138. State 
v. Ward, 49 Conn. 429, 


[f]| Trees are bought and sold for 
planting as any other property is 
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bought and sold, and can properly be 
made the subject-matter of a com- 
plaint charging a defendant with re- 
ceiving stolen property. Sasek v. 
Triska, 205 Ill. A. 414. 


[g] Goods illegally possessed.— 
(1) In accordance with principles 
governing the taking of goods ille- 
gally possessed (see Larceny § 41), 
(2) although alcohol is contraband 
and is illegally possessed it may be 
the subject of the offense of receiv- 
ing stolen goods (State v. Cohen, 105 
Ni) de 29, AT RA 2 5) sew C3) and 
it has been held that notwithstanding 
Acts (1919) p 12 § 12, which declares 
that the worm of a still is contra- 
band, yet in view of Acts (1919) p 
1086 § 5, providing that possession of 
a still taken by persons enforcing the 
law shall not be in violation of the 
act, a sheriff's possession of a seized 
still is not unlawful, and a felonious 
taking and carrying away thereof is 
larceny and one who receives it is 
guilty of receiving stolen property. 


Dudley v. State, 19 Ala. A. 519, 98 S 
490. 
{h] Bank notes (1) are not “goods 


and chattels’ within the meaning of 
the statutes. U. S. v. Morgan, 26 F. 
Cass No. 15;s08. 2 Cranch CoC. (273% 
State vs. Calvin, 225N. J. i: 20%. 92) 
A receiver of bank notes cannot be 
indicted under the Virginia statute 
of Dec. 26, 1792, providing punish- 
ment for receivers of stolen goods 
but a special statute (1 Rev. Code 
[1819] c 160 § 9) was passed to pro- 
vide for such cases. Rutherford v. 
Com., 2 Va. Cas. 141. (3) But bank- 
notes were held to come within 2 
Rev. St. (2d ed) p 567 § 71, punish- 
ing receivers of stolen ‘personal 
property of any value whatsoever.” 
Peo. v. Wiley, 3 Hill (N. Y.) 194. 


54. Reg. v. Deane, 10 U. C. Q. B. 
(Ont.) 464. 


55. U. S.—uvU.S. v. Cohen, 274 Fed. 
596; Copertino v. U. S.,.256 Fed. 519, 
167 CCA 585s) U.S. v. De Bare, 25 FB. 
Cas. No. 14,935, 6 Biss. 358. 


Colo.—Shaw v. 72 Colo. 142, 


209 P 812. 


Ind.—Bowers v. State, 196 Ind. 4, 
146 NE 818; Semon v. State, 158 Ind. 
55, 62 NE 625. 


N. Y.—Peo. v. Jaffe, 185 N. Y. 497, 
af NE 169, 9 LRANS 263, 7 AnnCas 
8. 


Eng.—Reg. v. Schmidt, L. R. 1 C. 
C.'15; Reg. v. Dolan, Dears, C. C. 436, 
29 EngL&Hq 5338, 169 Reprint 794 [ex- 
pressly overr Reg. v. Lyons, C. & M. 
217, 41 ECL 122, 174 Reprint 478]; 
Reg. v. Hancock, 14 Cox C. C. 119. 


[a] Reason is that it is an essen- 
tial element of the crime of receiving 


Peo., 


wer x eee 
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subject of a larceny at common law, but it will be 
sufficient that they were made so by statute.°* 


[§ 10] b. Retaining Stolen Character. 
to convict of receiving stolen goods, the goods must 
have retained their stolen character at the time they 
were received by accused.®® 
tual physical possession of stolen goods has been 
recovered by the owner or his agent and afterwards 
carried to the receiver either by the original thief 
or the instrumentality through which the thief orig- 
inally intended to convey it, at the express direction 
of the owner or his agent, for the purpose of en- 
trapping the receiver, his receiving of the goods is 
not a receiving of stolen goods.°°® 

[§ 11] c. Identity of Property Received with 
Property Stolen. 
receiving of something for which the stolen property 


In order 


Hence, where the ac- 


It has been held or said that the 


stolen property that defendant shall 
have known the property to have been 
stolen or wrongfully appropriated in 
such a manner as to constitute lar- 
ceny. This knowledge being a mate- 
rial ingredient of the offense, it is 
manifest that it cannot exist unless 
the property has in fact been stolen 
or larcenously appropriated. Peo. v. 
Jaffe, 185 N. Y. 497, 78 NE 169. 


[b] Circumstances under which 
goods do not lose stolen character.— 
(1) Where copper has been stolen 
from an interstate train it does not 
lose its stolen character where rail- 
road detectives did not take physical 
possession of it, but merely watched 
the place where it was hidden in order 
to see what would become of. it. 
Copertino v. U. S., 256 Fed. 519. (2) 
Tampering with shipping tags and 
waybills so that goods will be deliv- 
ered to a wrong party is constructive 
theft, and the delivery of such goods 
after discovery of the theft for the 
purpose of apprehending the recipient 
is not such retaking as would defeat 
conviction of the recipient on a charge 
of receiving stolen goods. Shaw v. 
Peo., 72 Colo. 142, 209 P 812. 


56. See cases supra note 55. 


[a] Tllustrations.—(1) A boy 
was detained on leaving his master’s 
premises and a policeman who had 
been sent for took a stolen cigar from 
him, the property of his master in the 
master’s presence. In consequence of 
the boy’s statement, the cigar was 
then returned to him with several 
others and he took them to defendant 
and gave them to him. On this state 
of facts, it was held that defendant 
could not be convicted of feloniously 
receiving the cigars knowing them to 
be stolen, for that they were not 
stolen property at the time they were 
received, the master and the police- 
man having acted in concert in sup- 
plying the boy with the six cigars, 
and instructing him what to do with 
them. Reg. v. Hancock, 14 Cox C. C, 
119. (2) Where a clerk stole goods 
from his employer under an agree- 
ment to sell them to defendant but 
before delivery the theft was discov- 
ered, and the goods recovered, and 
later the employer re-delivered the 
goods to defendant to sell, who pur- 
chased them for about one-half their 
value believing them to haye been 
stolen, it was held that the goods had 
lost their character as stolen goods 
at the time defendant purchased them 
and that his criminal intent was in- 
sufficient to sustain a conviction for 
an attempt to receive stolen property 
knowing it to have been stolen. Peo. 
v. Jaffe, 185 N. Y. 497, 78 NE 169, 9 
LRANS 263, 7 AnnCas 348... 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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was exchanged®’ or the proceeds of its sale®*® will 
not support the charge of receiving stolen goods. 
And in other decisions, statements are found to the 
effect that the goods received and those stolen must 
be the same.®® However, it has been held, that the 
fact that the character of stolen property was 
changed before it reached the receiver is not ma- 
terial if its identity was not altered and accused knew 
that it was stolen property.°®° 


{[§ 12] d. Property Received or Possessed in An- 
other State. If the evidence shows that the stolen 
goods were received in a state other than that in 
which the prosecution is brought, there can, of 
course, be no conviction.*t And on a trial for re- 
ceiving and aiding in the concealment of stolen goods, 
accused’s possession outside the state of goods stolen 
in the state will not in itself warrant a conviction,®? 
although evidence of such possession is competent in 
connection with other evidence to show that accused 
received the goods within the state knowing them to 
have been stolen.®? 


[§ 13] e. Property Stolen in Another State. This 
matter has been discussed elsewhere in this work.°* 
[§ 14] f. Value. Generally speaking, the value 
of the goods received is important only in classifying 
the offense as a felony or misdemeanor,®® although, 
if the statute on which the prosecution is based re- 
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_sion-of another person than the owner.*? 
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quires that the value shall be a certain amount, it is 
requisite to show that the property received was of 
a value to that amount.°® 


[§ 15] 3. From Whom Goods Received. The 
goods, when received, must have been in the posses- 
But to 
constitute the offense, it is not necessary that they 
be received from the thief-or from any particular 
person, it being immaterial from whom they were 
received.®® The offense is established if it be shown 
that it was received from anyone, if the other essen- 
tial elements are present.°® And it has even been 
held that one appropriating goods found by him may 
be guilty of receiving stolen goods if he knew that 
they were stolen.7° 

[§ 16] 4. Receiving as Agent. In a prosecution 
for receiving stolen goods, it makes no difference 
whether the accused received the goods, acting for 
himself, or merely as agent for another.“ 


[§ 17] D. Concealing. The crime of concealing or 
aiding in concealing stolen property’* is an offense 
distinct from that of receiving stolen goods;** and 
concealment is not an essential element of the of- 
fense of receiving or buying stolen goods.‘* The 
concealing does not require an actual hiding or secret- 
ing of the property, but any acts which render its 


57. U. S. v. Montgomery, 26 F. 
Cas. No. 15,800, 3 Sawy. 544; Com. 
v. Riley, 13 Pa. Dist. 669, 30 Pa. Co. 
8316 (dictum); Rex v. Walkley, 4 C. 
& P. 132, 19 ECL 441, 172 Reprint 640. 


fa] Thus (1) where A stole six 
£100 notes and got them changed in- 
to £20 notes, some of which B re- 
ceived, the latter could not be con- 


victed of receiving stolen goods. Rex 
v. Walkley, 4 C. & 132, 19 ECL 
441, 172 Reprint 640. (2) Posses- 


sion by defendant of gold coin for 
which stolen gold dust had been ex- 
changed by the thief at the mint, 
would not sustain a conviction; the 
possession of such coin not being the 
possession of the stolen property. 
U. S. v. Montgomery, 26 EF. Cas. No. 
15,800, 3 Sawy. 544. 


58. Com. v. Riley, 13 Pa. Dist. 669, 
30 Pa. Co. 316 (dictum). 


59. Peo. v. Tantenella, 
614, 180 NW 474. 


60. State v. Scholl, 118 Kan. 629, 
236 P 816; Com. v. White, 123 Mass. 
430, 25 AmR 116; Rex v. Cowell, 2 
Bast P. C. 617. 


[a] Rule applied (1) where the 
indictment charged that the thief 
stole a Sheep, the goods of another, 
and that defendant received twenty 
pounds of mutton, part of the goods, 
ete., so stolen. Rex v. Cowell, 2 East 
P. C. 617. (2) Where accused, know- 
ing that steer was stolen, bought it, 
shot it, and butchered it, while in 
thief’s corral, and with his assistance 
loaded it into automobile and took it 
away, distinction between live animal 
and food product did not obtain; kill- 
ing steer was incident of transaction 
not affecting identity of property, and 
conviction for receiving carcass of 
steer, knowing such steer to have 
been stolen, was proper. State v. 
Scholl, 118 Kan. 629, 236 P 816. (3) 
When United States bonds, after be- 
ing stolen but before they were re- 
ceived by. defendant, had the name of 
the owner erased and another name in- 
serted, their identity was not chang- 
ed and defendant was properly con- 


212 Mich. 


victed. Com. v. White, 123 Mass. 430, 
25 AmR 116. 
' 61. Peo, v. Koloski, 309 Ill. 468, 


141 NE 163. 


62. Com. v. Phelps, 192 Mass. 591, 
78 NE 741; Peo. v. Tantenella, 212 


Mich. 614, 180 NW 474 
63. Peo. v.*Tantenella, 212 Mich. 
614, 180 NW 474. To same effect 


Com. v. Phelps, 192 Mass. 591, 78 NE 
741. 
64 See Criminal Law § 214. 


Venue see Criminal Law § 286. 


Crime of bringing into or having in 
possession property stolen in another 
state see infra § 34. 


65. State v. Park, 322 Mo. 69, 16 
SW (2d) 30. See Booker v. State, 151 
Ala. 97, 44 S 56. And see infra § 
116. 


66. Rutherford v. 
Cr. 7,-209 SW 745. 


67. Tobin v. People, 104 Ill. 565; 
State v. Edwards, 36 Mo. 394; Peo. v. 
Rivello, 39 App. Div. "454, 57 NYS 
420; Smith v. State, 59 Oh. St. 350, 
52 NE 826. 


CSa US. KIND Ve Ve Ue Sap tla Un oe 
47, 19 SCt 574, 43 L. ed. 809; Stemple 
v. U. S., 299 Fed. 295. 


Conn.—State v. Alderman, 83 Conn. 
597, 78 A 331; State v. Kaplan, 72 
Conn. 635, 45 A 1018; State v. Ward, 
49 Conn. 429. 


Fla.—Bailey v. State, 76 Fla. 103, 
79 S 748; Adams v. State, 60 Fla. 1, 
53 S 451, AnnCas1912B 1209; Ander- 
son v. State, 38 Fla. 3, 20S 765. 


Ind.—Wertheimer v. State, 169 NE 
40 [disappr 
oe 6 NE 641]. 


an.—State v. Minnick, 113 Kan. 
385 BIAS P MAL LelteCycy. 


Ky.—Shuttles v. Com., 190 Ky. 176, 
227 SW 154. 


Mass.—Com. v. Grossman, 
Mass. 68, 158 NE 338. 


Mo.—State v. Fink, 186 Mo. 50, 84 
SW 921. 


Nebr.—Norton v. State, 230 NW 
438; In re Loomis, 84 Nebr. 493, 121 
NW 456, 28 LRANS 750, 18 AnnCas 


State, 85 Tex. 


261 


1024; Ream v. State, 53 Nebr. W290; -13 
NW "227; Levi v. State, 14 Nebr. a; 
14 NW 543. 


Foster v. State, 106 Ind.. 


discovery difficult and prevent identification,’® or, 


Oh.—Smith v. State, 59 Oh. St. 350, 
52 NE 826. 

Porto Rico.—Peo. 
Porto Rico 232. 


Eng.—Rex v. Jervis, 6 C. & P. 156, 
25 ECL 370, 172 Reprint 1188. 

“The offense denounced by the stat- 
ute is not buying, receiving, etc., sto- 
len property from the thief himself, 
or from any other particular person, 


v. Acevedo, 18 


but buying or receiving, etce., such 
property, knowing it to be stolen, 
from any person whatsoever.” An+ 


derson v. State, 38 Fla. 3, 5, 20 S 765. 
To same effect Rex v. Jervis, 6 Cr & 
P. 156, 25- HCL 370; 172 Reprint 1188. 


[a] Reason is that stolen goods 
do not lose their character as such 
merely by passing from the posses- 
Sion of the thief into that of someone 
else but only by coming into the con- 
trol of the rightful owner. State v. 
Minnick, 113 Kan. 385, 214 P 111. 


{[b] Theory sometimes stated that 
receiving must be from thief (1) is 
a survival of the rule which former- 
ly heid when, under law, a receiver 
was considered an accessary of the 
thief. Levi v. State, 14 Nebr. 1, 14 
NW 543. (2) Thus the prosecution 
was brought under a statute which 
made receivers of stolen goods acces- 


saries to the main crime. State vy. 
Ives, 35 N. C. 338. 
69. Wertheimer v. State, (Ind.) 


169 NE 40 [disappr Foster v. State, 
106 Ind. 272, 6 NE 641]. 


70. Shaw v. Com., 229 Ky. 412, 17 
SW (2d) 267. 


71. Com. v. Kronick, 196 Mass. 286, 
82 NE 39. 


72. See statutory provisions. 


73. Turner v. State, 40 Ala. 21; 
Barber v. State, 34 Ala. 213; State v. 
Conklin, 153 Iowa 216, 133 NW 119: 
Smith v. State, 59 Oh. St. 350, 52 NH 
826; Garrett v. State, 113 Tex. Cr. 
233, 20 SW (2d) 206; Smith v. State, 
118 Tex. Cr. 124, 18 SW (2d) 1070; 
Cuilla v. State, 80 Tex. Cr. 41, 187 
SW 210. 


74 Holtz v. State, 30 Oh. St. 486. 
wee Conn.—State v. Ward, 49 Conn. 
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which assist the thief in converting the property to 


his own use,*® are sufficient. 
[§ 18] E. Guilty Knowledge—l. 


is elementary that the mere reception of stolen prop- 
erty is not an offense;7*7 and, in the absence of stat- 


Ind.—Wertheimer v. State, 169 NE 
40. j 

Mass.—Com. v. Kupérstein, 
Mass. 25, 92 NE 1008. 
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: ris, 98 Mich. 617, 
Peo. v. Reynolds, 2 Mich. 


53 NE 780; 
422. 


Tex.—Barker v. State, 109 Tex. Cr. 
67, 2 SW (2d) 851; Cuilla v. State, 
SOM hex Or: 4:1, 187 SW 210; Davis 
v. State, 61 Tex. Cr. 611, 186 SW 45; 
Polk v. State, 60 Tex. Cr. 150, 131 SW 
580; Moseley vi State, 36 Tex. Cr. 
578, 37 SW 736, 38 SW_ 197. 


[a] Carrying off property.—Prop- 
erty may be concealed by carrying it 
Ome yebarker: Vv. yState, 109" Mex. FCr: 
67, 2 SW (2d) 851; Cuilla v. State, 80 
Tex. Cr. 41, 187 SW 210; Moseley v. 
State, 36 Tex. Cr. 568, 37 SW 736, 38 
SW 197. 


[b] Constructive concealment.— 
(1) Mere keeping silence and failing 
to discover the whereabouts of stolen 
goods, where it is a duty to divulge 
it, may amount to a concealing. State 
v. Turner, 19 Iowa 144; State v. St. 
Clair, 17 Iowa 149. (2) While de- 
fendants are not guilty of receiving 
\or concealing stolen money merely be- 
cause of the thief, without their as- 
sent, acquiescence, or participation, 
burying it on their premises, yet they, 
knowing thereof, or from the facts 
with which they are conversant being 
reasonably chargeable with further 
concealment or preventing discovery 
of it, may be held constructively to 
have concealed it. State v. Golt, 27 
Del. 545, 90 A 83. 


{c] Giving aid to thief does not 
necessarily involve concealing. Up-— 
ton v. State, 5 Iowa 465 (where de- 
fendant gave breakfast to a thief and 
fed the horse which he had stolen and 
was carrying away, and it was held 
that he did not “aid in concealing”’’). 


[ad] In statute relating to poultry 
stealing, “conceal’’ means to secrete 
with intent to deprive owner of prop- 
erty. Bailey v. State, 115 Nebr. 77, 
80, 211 NW 200 (‘It certainly could 
not have been the intention of the 
legislature to have held as a criminal 
one who had found such chickens in 
a crate on the highway, and had tak- 
en them home with him with the in- 
tention of caring for the same until 
the owner could be apprised thereof, 
or the proper officers notified, even if 
such person in the meantime conceal- 
ed the chickens from the view of any 
and all’’). 


76. -Wertheimer vy. State, (Ind.) 169 
NE 40. 
ime VVOlMAaV=n Un tS 29.0) Med. 738s 


Forrester v. State, 69 Tex. Cr. 


62, 152 
SW 1041; 


and cases infra note 79, 
78. See cases infra this note. 


[a] In New Jersey, under a stat- 
ute which declares it to be a misde- 
meanor to purchase certain articles 
enumerated from any minor under the 
age of sixteen years which may have 
been stolen, it has been held not es- 
sential to a conviction to show that 
the person knew that the goods had 
been stolen, but it is sufficient if it 
appears that the goods were. pur- 
chased from a minor under the age 
of sixteen years and that they were 
stolen. State v. Serritella, 89 N. J. L. 
UPA POG Te WCPO 


79. U. S.—Bise v. U. S., 
Diets CCAM Ann@as 1165, 


144 Fed. 
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ute construed as providing otherwise,*® guilty know]l- 


edge by the receiver that the goods were stolen is an 


In General. It 


Ala.—Vacalis v. State, 204 Ala. 345, 
86 S 92 [rev 17 Ala. A. 521, 86S 89]: 
Oddo v. State, 152 Ala. 51, 44 S 646; 
Boyd v. State, 150 Ala. 101, 43 S 204; 
Rowland y. State, 140 Ala. 142, 37 s 
245; Thomas v. State, 109 Ala. 25, 
19 S 403; Glover v. State, 21 Ala. IN 
423, 109 S 125; Kawark v. State, 19 
Ala. A. 279, 97S 113; Latikos v. State, 
Ey Ala. A. 214, 96 Ss 377; Karackalas 

State, 18 Ala. A. 181, 89S Boon ORS 
Git Vv. State, 17 Ala. A. 575, 87 S 433 
[certiorari den 205 Ala. 114, 87S 434]; 
Clisby v. State, 17 Ala. A. 475, 86 S 
140; Canellos v. State, 17 Ala. A. 
278, 84 S 396; Cohn v. State, 16 Ala. 
A. 522, 79 S 621; James v. State, 15 
Ala. A. 569, 74 S 395; Fulton v. State, 
8) Alas Avs257,°62 S +9595 Jietiries vis 
State, 7 Ala. A. 144, 62 S 270. 


Ariz.—Reser v. State, 27 Ariz. 43, 
229 P 936. 


Ark.—Andrews v. State, 
184, 139 SW 1134. 


Cal.—Peo. v. Ward, 105 Cal. 652, 39 
P 33; Peo. v. Levison, 16 Cal. 98, 76 
AmD 505. 


Conn.—State v. Alderman, 83 Conn. 
597, 78-A. 331. 


Del.—State v. Frankel, 31 Del. 372, 
114 A 608; State v. Weiss, 30 Del. 
552, 108 A 646; State v. Malvarosa, 
30“Del. 451, 108 A 95. 


D. C.—Gassenheimer v. U. S., 
App. 432. 


Fla.—Winton v. State, 87 Fla. 104, 
99 S 249; Worster v. State, 82 Fla. 
463, 90 S 188; Franklin v. State, 66 
Fla. 213, 63 S 418; Minor v. State, 55 
Fla. 90, 45 S 818. 


Ga.—Birdsong v. State, 120 Ga. 850, 
48 SE 329; Belton v. State, 21 Ga. A. 
792, 95 SE 299; Stewart v. State, 13 
Ga. A. 452, 79 SE. 225; Murray v. 
State, 4 Ga. A. 450, 61 SE 741; Sand- 
ford v. State, 4 Ga. A. 449, 61 SH 741. 


Ida.—State v. Janks, 26 Ida. 567, 144 
PRS 


Ill.— Peo. v. Brooks, 340 Ill. 74, 172 
NE 29; Peo. v. Dalke, 336 Ill. 446, 168 
NE 258; Peo. v. Prall, 314 Ill. 518, 145 
NE 610; Peo. v. Ensor, 310 Ill. 4838, 
142 NE ‘1753 Peo. Vv. Evertson, 310 ill. 
397, 241 NE 696; Peo. v. Salerno, 306 
DY. 570; 1938 NE Sse eos, We Miller, 
992 Dll 318, 127 ND 583. Peo. ivi Kar- 
gula, 285 Ill. 478, 121 NE 179; Peo. v. 
Schallman, 273 Ill. 564, 118 NE 113; 
Peo. v. Israel, 240 Ill. 375, 88 NE 802; 
Lipsey v. Peo., 227 Ill. 364, 81 NE 348. 


Ind.—Wertheimer v. State, 169 NE 
40; Bowers v. State, 196 Ind. 4, 146 
NE 818; Semon v. State, 158 Ind. 55, 
62 NE 625; Reilley v. State, 14 Ind. 
Palit 

Iowa.—State v. Chanen, 229 NW 
143; State v. Boyd, 195 Iowa 1091, 191 
NW 84; State v. Levich, 128 Iowa 372, 
104 NW 3834. 

Kan.—State v. Lewark, 
184, 186 P 1002. 


Ky.—Ellison v. Com., 


100 Ark. 


26 


106 Kan. 


190 Ky. 305, 


227 SW 458; Newton v. Com., 158 Ky. 
4, 165 SW 108; Bracken y. Com., 1 
Ky; Op. 22, 

La.—State v. Newton, 166 La. 297, 
Pat Sess 

Md.—Henze v. State, 154 Md. 332, 
140 A 218. 


Mass.—Com. v. Kronick, 196° Mass. 
286, 82 NE 39. 


Mich.—Peo. v. Smith, 234 Mich. 503, 
208 NW 674; Peo. vy. Mullis, 200 Mich. 
505, 166 NW. 859. 


éasehitial element of the oftence.?? 
the gist or gravamen of the offense of receiving stolen 
goods is the guilty knowledge that they were sto- 


As often stated, 


Minn.—State v. Gordon, 105 Minn. 
217, 117 NW 488, 15 AnnCas 897. 

Miss.—Francis vy. State, 154 Miss. 
176, 122 S 372. 

Mo.—State v. Park, 322-Mo. 69, 16 
SW (2d) 30; State v. Capotelli, 316 
Mo. 256, 292 SW 42; State v. Cavan- 
augh, 225 SW 678; State v. Weinberg, 


245 Mo. 564, 150 SW 1069; State v. 
Blockner, (A.) 231 SW 1062. 
Mont.—State v. Moxley, 41 Mont. 


402, 110 P 83 [eit Cyc]. 

Nebr.—St. Clair v. State, 103 Nebr. 
125, 169 NW 554; Egan v. State, 97 
Nebr. 731, 151 NW 2387; Goldsberry v. 
State, 66 Nebr. 312, 92 NW 906. 


Nev.—State v. Pray, 94 P 218. 


N. M.—State v. Floyd, 24 N. M. 31, 
ee PYl88 [eitsCyc]s »ornaive Graves, 
i7 IN, Mi. 247, 125 P 604; Terr. v. West, 
14 N. M. 546, 99 P 343. 


N. Y.—Peo. v. Walker, 198 N. Y. 
329, 91 NE 806; Peo. v. Jaffe, 185 N. 
Mie Oy | LO) INE N69 9 IGEUANS “essa 
AnnCas 348; Peo. vi Doty, 175 N. Y. 
164, 67 NE 308; Peo. v. Hartwell, 166 
N. Y. 361, 59 NE 929; Peo. v. Hanley, 
185 App. Div. 667, 173 NYS 693 [rev 
on other grounds 226 N. Y. 453, 123 
NE 663]; Peo. v. Acerno, 184 App. 
Div,..541, 172 NYS 873; Peo. v. -Zim= 


mer, 174 App. Div. 470, 160 NYS 459 

[aff 220 N. Y. 597 mem, 115 NE 1047 

mem]; Peo. v. Thomas, 169 App. Div. 

921, 153 NYS 981. 

yew C.—State v. Caveness, 78 N. C. 
N. D.—State v. Denny, 17 N. D. 519, 


117 NW 869. 
Oh.—Morris v. State, 8 Oh. A. 27. 
Okl.—Sipes v. State, 36 Okl. Cr. 1, 


251 P 511; Underwood v. State, ae 
ORL Cr. Oh- 264" Pu Sats Pringle 
State, 32 Okl. Cr. 187, 239 P 932; Mul. 
lins v. State, 15 Okl. Cr. 347; 1746 P 765 
[eit Cyc]. 

Philippine.—U. S. v. Bacnis, 16 
Philippine 679. 

Porto Rico.—Peo. v. Acevedo, 18 


Porto Rico 232. 


Soy 147 S. C. 480, 
145 SE 285; State v. Daniels, 80 S. C. 
368, 61 SE 1078. 


S. D.—State v. Pirkey, 22 S. D. 550, 
118 NW 1042, 18 AnnCas 192, 24 S. 
D, 533, 124 NW 713. 

Tex.—Forrester v. State, 69 Tex. Cr. 
62, 152 SW 1041; Donegan vy. State, 


$9) Tex. (Cri105) 229 SW 857s Grace uve 
State, 83 Tex. Cr. 442, 203 SW 896; 
Wool v. State, 83 Tex. Cr. 121, 201 SW 
1006; Wool v. State, 83 Tex. Cr. 113, 
201 SW 1002; Forrester v. State, 69 
Tex. Cr. 62, 152 SW 1041; BHstes vy. 


State, 23 Tex. A. 600, 5 SW 176. 
vVt.—State v. 8S. L., 2 Tyler 249. : 
Va.—Williamson v. Com., 23 SE 

762; Hey v. Com., 32 Gratt. (73 Va.) 

946, 34 AmR 799. 

Wash.—State v. Martin, 94 Wash. 

3138, 162 P 356; state v. Druxinman, 

33 eee PAY a (sya moet <3 8 


Va.—State v. Raines 84 W. 
va N28, 99 SE 248. 


182 NW 334 
AY OR eGOreran Vv. 
Bibid) eo earonne 
Eng.—Rex v. Johnson, 27 T. L. R. 
489; Reg. v. Densley, 6 C. & P. 399, 
25 ECL 494, 172 Reprint 1294, 


N. S. Wales.—Reg. v. Isaacs, 5 N. 
S. Wales L. 369. 


State, 12 Wyo. 


For later cases, developments and changes in the law see Annotations, Same title and section number. 


§§ 18-20] 


Jen.*° 


as a matter of fact they had not.§+ 
Place where goods were stolen. 


ceived.*® Accordingly, 


stolen.*® 
80. Ga.—Pat v. State, 116 Ga. 92, 
42 SE 389; Cobb v. State, 76 Ga. 664; 


O’Connell v. State, 55 Ga. 191; Ford 
v. State, 35 Ga. A. 655, 134 SH 353; 
eee E v. State, 33 Ga: A. 51, 125 SE 
Like 


Ill.—Peo. v. Grove, 284 Ill. 429, 120 
NE 277; Weinberg v. Peo., 208 Ill. 
15, 69 NE 936; Huggins v. Peo., 135 
Ill. 248, 25 NE 1002, 25 AmSR 357. 


Ky.—Klotz v. Cook, 184 Ky. 735, 
212 SW 917; Newton v. Com., 158 Ky. 
ya SW 108; Allison v. Com., 83 Ky. 


La.—State v. Newton, 166 La. 297, 
LES Secolemstateavelburdon.eos, lua. 
Ann. 357. 


Mich.—Peo. v. Tantenella, 212 Mich. 
614, 180 NW 474; Peo. v. Lintz, 203 
Mich. 683, 169 NW 918. 


Mo.—State v. Cohen, 254 Mo. 437, 
162 SW 216; State v. Rich, 245 Mo. 
162, 149 SW 464. 

S.-C—State v. Rountree, 80 S. C. 
387, 61 SH 1072, 22 LRANS 833. 


S. D.—State v. Pirkey, 22 S. D. 550, 
118 NW ‘1042, 18 AnnCas 192, 24 S. D. 
533, 124 NW 713. 


Wis.—Meath v. State, 174 Wis. 80, 
.182 NW 334. 


81. State v. Antoine, 42 La. Ann. 
945, 8 S 529. 


82. Bell v. State, 2 Ala. A. 150, 56 
S 842. 
83. See cases infra this note. 


[a] In British Columbia it has 
been held that the statute now makes 
a person guilty of receiving if he re- 
tains stolen goods after guilty knowl- 
edge. Rex v. Carmichael, 22 mY KOR 
375, 26 CanCrCas 4438; Rex v. Lum- 
Man Bow, 15 Be 'C: 23, 16 CanCrCas 
274. 

84. See supra § 18. 


85. Ala.—Rowland v. State, 140 
Ala. 142, 37 S 245; Thomas vy. State, 
109 Ala. 25, 19 S 403; Karackalas v. 
State, 18 Ala. A. 181, 89S 833; Jordan 
v. State, 17 Ala. A. 575, 87 S 433 [cer- 
tiorari den 205 Ala. 114, 87 S 434]; 


Clisby v. State, 17 Ala. "A. 475, 86 Ss 


Cohn v. State, 16 Ala. ine 522, 
James v. State, 15 Ala. AL 
569, 74 S 395; Fulton v. State, 8 Ala. 
A. 257, 62 S 959; Jeffries v. State, 7 
Ala. A. 144, 62 S 270. 


Del.—State v. Weiss, 30 Del. 552, 
108 A 646; State. v. Freedman, 19 Del. 
403, 53 A 356. 


Fla.—Hart v. State, 92 Fla. 809, 110 
S 253; Stephenson v. State, 89 Fla. 
351, 104 S 600; Winton v. State, 87 
Fla. 104, 99 S 249; Worster v. State, 
82 Fla. 463, 90 sg 188; Franklin v. 
State, 66 Fla. 213, 63 S "418; Minor v. 


[58 C. J.—28] 


140; 
79 S 621; 


If the goods were not in fact stolen, a prose- 
cution for receiving them must fail, since defendant 
could not have known that they had been stolen when 


In a prosecution 
for receiving stolen goods, it is immaterial whether 
accused knew the exact place where they were stolen 
so long as he realized that they were stolen.’? 


[§ 19] 2. Time of Acquiring, Knowledge. 
absence of statute providing otherwise,** it is uni- 
formly held that the guilty knowledge which is made 
an element of the offense of receiving stolen goods*# 
must have existed at the time the goods were re- 
one who at the time of re- 
ceiving goods did not know that they were stolen can- 
not be convicted of receiving stolen goods, although 
subsequently he conceals the property, or aids in its 
concealment, with guilty knowledge that it had been 
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Concealing stolen property. To constitute the of- 
fense of concealing, or aiding in the concealment of, 
stolen goods,8* it is indispensable that defendant 


should have known at the time of concealing it that 


In the 


them.°? 


the property had been stolen.** 
edge at the time of concealing the property that it 
was stolen, it is immaterial that at the time he re- 
ceived it he did not know that it had been stolen.*® 


Having in possession stolen goods. 
ute it is made an offense both to receive and to have 
in possession stolen goods,®® one may be convicted of 
the latter offense, although he acquired guilty knowl- 
edge that they were stolen subsequent to receiving 


But if he had knowl- 


Where by stat- 


[§ 20] 3. Character of Knowledge—a. In General. 
It is not essential to a conviction that the requisite 
cuilty knowledge®? should be actual or direct,®* such, 
for instance, as knowledge acquired by having per- 


sonally witnessed the theft,®°* or by information of 


State, 55 Fla. 90, 45 S 818. 


Ppt apes v. State, 116 Ga. 92, 42 SE 


Ida.—State v. 
144 P 779. 


Ill.— Peo. v. Dalke, 336 Ill. 446; Peo. 
v. Prall, 314 Ill. 518, 145 NE 610; Peo. 
Va Hinson slopes s3e 425 NB 1b: 
Peo. v. Lardner, 296 Ill. 190, 129 NE 
697; Peo. v.-Miller, 292 Ill. 318, 127 
NE 58; Peo. v. Kohn, 290 Ill. 410, 125 
NE 293; Peo. v. Kargula, 285 Ill. 478, 
121 NE 179; Cohn v. Peo., 197 Ill. 482, 
64 NE 306. 


Ind.—Bowers v. State, 196 Ind. 4, 
ai NE 818; Reilley v. State, 14 Ind. 

Mass.—Com. vy. Kronick, 196 Mass. 
286, 82 NE 39; Stevens v. Com., 
Metc. 241. 

Mich.—Peo. v. Ochenfels, 216 Mich. 
625, 185 NW 839; Peo. v. Tantenella, 
212 Mich. 614, 180 NW 474. 

Minn.—State v. Gordon, 105 Minn. 
217, 117 NW 488, 15 AnnCas 897. 


Mo.—State v. Park, 322 Mo. 69, 16 
SW (2d) 30. 

N. M.—Terr,_v, 
241, 125 P 604. 
on C.—State vy. Caveness, 78 N. C. 
484, 

Okl.—Pringle v. State, 32 Okl. Cr. 
18%, 239° P2932); Mullins v.oState;, 15 
Okl. Cr. 347, 176 P 765 [eit Cyc]. 


S. C.—State v. Lee, 147 8. C. 480, 145 


Janks, 26 Ida. 567, 


Graves, 17 N: M. 


SE 285; State v. Rountree, 80 S. C. 
387, 61 SE 1072; State v. Crawford, 
Be) Sy (Oh. SiISS IeSSuH GAO 


Tex.—Kahanek vy. State, 83 Tex. Cr.' 


19 ZOLA SWE 994s 


Va.—Hey v. Com., 32 Gratt. (73 
Va.) 946, 34 AmR 799. 
Wash.—State v. Druxinman, 34 


Wash. 257, 75 P 814. 


Eng.—Rex v. Johnson, 27 T. L. R. 
489. 


86. Pat v. State, 116 Ga. 92, 42 SE 
389; Stevens v. Com., 6 Metc. (Mass. ) 
241. See Kahanek y. States s3" Tex 
Cr. 19, 201 SW 994 (as sustaining this 
view). But see Falcone v. State, 84 
Tex. Cr. 279, 206 SW 845 (one who 
receives property without knowing it 
was stolen but who afterwards learn- 
ing the fact conceals it is guilty of 
receiving stolen property). 

87. See supra § 17. 

88. Com. v. Kronick, 196 Mass. 286, 
82 NE 39; Stevens v. Com., 6 Mete. 
(Mass.) 241; Wilson v. State, 12 Tex. 
A. 481. 


89. Rowland v. State, 140 Ala. 142, 
87 S 245; Com. v. Kronick, 196 Mass. 
| 286, 82 NE 39; Kahanek y. State, 83 
Tex, Cr, 19; 201 SW 994. See Ruther- 


ford v. State, 85 Tex. Cr. 7, 209 SW 745 
(one who receives property without 
knowing at the time that it was stol- 
en, but who thereafter comes into pos- 
session of such knowledge, and be- 
coming aware of such fact, conceals 
or destroys the property with intent 
to aid the thief to escape punishment, 
or with intent to deprive the owner 
of the property, is guilty of “receiv- 
ing and concealing” stolen property). 

90. See statutory provisions. 

91. Greenberg v. U. S., 297 Fed. 45. 

92. See supra § 18. 


93. Ariz.m—Reser v. State, 27 Ariz. 
43, 229 P 936. 


Cal.—Peo. v. Mercado, 59 Cal. A. 69, 
2097P 10855 ° 


Del.—State v. Frankel, 31 Del. 372, 
114 A 608. 


Ga.—Licetti v. State, 75 Ga. 253. 


Ill.— Peo. v. Kohn, 290 Ill. 410, 125 
NE 293; Peo. v. Grove, 284 Ill. 429, 
120 NE 277; Peo. v. Israel, 240 Ill. 
375, 88 NE 302; Cohn vy, Peo., 197 Dik 
482, 64 NE 306. 

Ind.—Bowers v. State, 
146 NE 818. 

Iowa.—State v. Van Treese, 198 
Iowa 984, 200 NW 570; State v. Fuer- 
haken, 96 Iowa 299, 65 NW 299. 

Kan.—State v. Lewark, 106 Kan. 
184, 186 P 1002. 

Md.—Henze v. State, 154 Md. 332, 
140 A 218 [cit Cye]. 

Mich.—Peo. v. Tantenella, 212 Mich. 
614, 180 NW 474. 

Minn.—State v. Gordon, 105 Minn. 
217, 117 NW 483, 15 AnnCas 897. 

Miss.—Francis v. State, 154 Miss. 
176, 122 S 372; Frank v. State, 67 
Miss. 125, 6 S 842. 

Mo.—State vy. Goldblat, 50 Mo. A. 


196 Ind. 4, 


186. 
- BE Y.—Peo. v. Dowling, 84 N. Y. 
78. 

Okl.—Lordi v. State, (Cr.) 287 P 
1083; Weaver v. State, 30 Okl. Cr. 


309, 235 P 635; Webb v. State, 19 OKl. 
Cr. 450; 200,.P 719; Price vy. State, 9 
ORME ry 359, led) earl) 2 Mie Giliave 
State, 6 Okl.Cr. 512, 120 P 297. 


S. C.—State v. Simon, 126 S. C. 437, 
120.SE 230; State v. Rountree, 80 S. 
C. 387, 61 SE 1072. 

Vt.—State v. Alpert, 88 Vt. 191, 92 
A 32. 

* Wash.—State  v. 
Wash. 257, 75 P 814. 

Eng.—Reg. v. White, 1 F. & F. 665. 

94. Ariz.—Reser v. State, 27 Ariz. 
43, 229 P 936. 

Cal.—Peo. v. Mercado, 59 Cal. A. 69, 
209 P 1035. 
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the theft from persons who had personal knowl- 
edge,®® such as eyewitnesses.°°® 


Constructive knowledge through notice of facts 
and circumstances from which guilty knowledge may 
be fairly inferred satisfies the requirements as to 
knowledge.°* 

[§ 21] b. Belief as Equivalent of Knowledge. 
While as already shown, a theft of goods is an in- 
dispensable element of the offense, and no conviction 
can be had for receiving goods not actually stolen 
though accused believed them to have been stolen,°* 
yet, if goods have been actually stolen, a belief on 
the part of accused that they had been stolen®® in- 
duced by facts and circumstances accompanying the 
transaction sufficient to cause this belief! is the equiv- 
alent of actual knowledge and sufficient to sustain a 
conviction, the other elements of the offense being 
present. In the absence of actual knowledge, the 
facts and circumstances accompanying the transac- 
tion must be such as to cause a belief that the goods 
were stolen; and it is not sufficient to sustain a 


98. 
99. 


Del.—State v. Frankel, 31 Del. 372, 
114 A 608. 
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See supra §§ 3-6. 
U. S.—U. S. v. Le Fanti, 


Pe See 3 anys 
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conviction that the facts were such as “in all proba- 
bility” would make accused believe that the property 
was stolen,* or such that he “ought to have known 
that the property was stolen;”* the evidence “must 
go a substantial step further and satisfy them that 
he did know or believe.”® 


[§ 22] c. Circumstances Sufficient To Satisfy Man 
of Ordinary or Reasonable Intelligence or Prudence. 
In the absence of actual knowledge, it is, at least, 
necessary to a conviction that defendant should 
have known of such circumstances as would put a 
man of ordinary intelligence and caution on inquiry.® 
There is a conflict of authority as to whether, in the 
absence of actual knowledge, it will be sufficient to 
sustain a conviction that at the time of receiving the 
stolen property, accused knew of facts sufficient to 
satisfy a man of ordinary or reasonable intelligence 
or prudence that the property was stolen, some deci- 
sions holding that this may be sufficient,’ and others 
holding directly to the contrary,’ the view being 
taken in the latter decisions that the test 1s as to the 
697; Weaver v. State, 30 Okl. Cr. 309, 


235 P.635 [expressly overr Webb v. 


ae State, 19 Okl. Cr. 450, 200 P 719]. 


Ill.—Peo. v. Grove, 284 Ill. 429, 120 
NE 277. 


Iowa.—State v. Van Treese, 198 
Iowa 984, 200 NW 570. 
Miss.—Francis v. State, 154 Miss. 


LO Le22 Sa oven rank Vv... State; 967 
Miss. 125, 6 S 842. 


Vt.—State v. Alpert, 88 Vt. 191, 92 
A 32. 


Wash.—State  v. 
Wash. 257, 75 P 814, 


Eng.—- Reg. v. White, 1¥F. & F. 665. 


“By knowing them to be stolen is 
not meant that the defendant should 
personally have witnessed the theft.” 
Frank v. State, 67 Miss. 125, 128, 6S 
842. 


95. 
P 936; 
186. 

96. Peo. v. Clausen, 120 Cal. 381, 
52 teens State v. Goldblat, 50 Mo. 
A. 3 


97. Ala.—Jordan v. State, 17 Ala. 
‘A. 575, 87 S 433 [certiorari den 205 
Ala. 114, 87 S 434]. Contra Canellos 
v. State, 17 Ala. A. 278, 84 S 396. 


Kan.—State v. Lewark, 106 Kan. 
184, 186 P 1002. 


Mich.—Peo. v. Tantenella, 212 Mich. 
614, 180 NW 474. 


N. Y.—Peo. v. Rosenthal, 197 N. Y. 
394, 90 NE,991, 46 LRANS 31; Peo. v. 
Wilson, 151° N. Y. 4038, 45 NE 862; 
Peo. v. Dowling, 84 N. Y. 478. 


N. C.—State v. Wilson, 176 N. C. 
751, 97 SE 496. 


‘Okl.—Weaver v. State, 30 Okl. Cr. 
309; 2385 P 635. 


‘La] Reason for rule.—‘“In cases of 
this character it would be a difficult 
matter to make direct proof of the 
knowledge by defendant-of the theft 
of the goods in question; in fact, it 
could rarely be the subject of direct 
proof. Therefore, like most other 
facts, it may be inferred from other 
sufficient facts and circumstances.” 
Jordan v. State, 17 Ala. A. 575, 576, 
87 S 433 [certiorari den 205 Ala. 114, 
87 S 434]. 

[b] “Guilty knowledge means not 
only actual knowledge, but construc- 
tive knowledge, through notice of 
facts and circumstances from which 
guilty knowledge may fairly be in- 
ferred.” Peo. v. Tantenella, 212 Mich. 
614, 621, 180 NW 474. 


Druxinman, 34 


Reser v. State, 27 Ariz. 43, 229 
State v. Goldblat, 50 Mo. A. 


yee 210 [aff 259 Fed. 460, 170°: CCA 
436]. 

Mass.—Com. v. Kronick, 196 Mass. 
286, 82 NE 39; Com. v. Leonard, 140 
Mass. 473, 4 NE 96, 54 AmR 485. 

N. J.—State v. Gargare, 88 N. J. L. 
389, 95 A 625. 

S. C.—State v. Simon, 126 S. C. 437, 
120 SE 230; State v. Rountree, 80 S. 
C. 387, 61 SE 1072, 22 LRANS 833. 


Wis.—Meath y. State, 174 Wis. 80, 
182 NW 334. 
Aeon Youngs Vv; (Com., 11 Ky. Op: 

1. Del.—State v. Frankel, 31 Del. 
372, 114 A 608. 

Ill.—Peo. v. Grove, 284 Ill. 429, 120 
NE 277. 


Ind.—Bowers v. State, 196 Ind. 4, 


146 NE 818. 

Iowa.—State v. Van Treese, 198 
Iowa 984, 200 NW 570. 

Md.—Henze v. State, 154 Md. 332, 
140 A 218 [cit Cyc]. 

Miss.—Francis v. State, 154 Miss. 


176, 122 S 372; Frank v. State, 67 
Miss, 125, 60S, 842. 


Okl.—Lordi v. State, (Cr.) 287 P 
1083; Weaver v. State, 30 Okl. Cr. 309, 


235 P 6385; Webb v. State, 19 Okl. 
Cr. 450, 200 P 719; Price v. State, 9 
Okl. Cr. 359, 181 P 1102; McGill v. 


State, 6 Okl. Cr. 512, 120 P 297. 


Vt.—State v. Alpert, 88 Vt. 191, 92 
A 32. 

Wash.—State v. Claassen, 131 
Wash. 598, 230 P 825; State v. Drux- 
inman, 34 Wash. 257, 75 P 814. 


Eng.—Reg. v. White, 1 F. & F. 665. 


[a] Goods in interstate shipment. 
—When goods forming part of an in- 
terstate shipment of express had been 
stolen in the strict legal semse, and 
had come into the possession of de- 
fendant, who believed from the cir- 
cumstances they had been either em- 
bezzled or stolen, he can be convicted 
for having in possession such goods. 
U. S. v. Le Fanti, 255 Fed. 210. 


2. Peo. v. Kohn, 290 Ill. 410, 125 
NE 293; Peo. v. Israel, 240 Ill. 375, 
88 NE 802; Cohn v. Peo., 197 Ill. 482, 


64 NE 306; Peo. v. Mullis, 200 Mich. 
505, 166 NW 859; Durant v. Peo., 13 
Mich. 351. 


3. Hayes v. State, (Okl. Cr.) 287 P 
746; Stapp v. State, (Okl. Cr.) 276 P 


4. Meath v. State, 174 Wis. 80, 182 
NW 334 [dist and expl State v. Jacobs, 
167 Wis. 299, 166 NW 324 (where an 
instruction in almost this identical 
language was given; in the latter 
case, the court seems to think that 
this instruction, although erroneous, 
ac cured by other instructions giv- 
en) J. 


5. Meath v. State, supra. 


6. Hart v. State, 92 Fla. 809, 110 
S 253; Stephenson v. State, 89 Fla. 
351, 104 S 600; Winton v. State, 87 
Fla. 104, 99 S 249; Worster v. State, 
82 Fla. 463, 90 S 188; Franklin v. 


State, 66 Fla. 213, 63 S 418; Minor v. 
State, 55 Fla. 90, 45 S 818. 
7. Ala.—Collins v. State, 33 Ala. 


434, 73 AmD 426; Tyler vy. State, 17 
Ala. A. 495, 86 S 93. 


D. C.—Gassenheimer v. U. S., 26 
App. 432. . 


Iowa.—State v. Feuerhaken, 96 
Iowa 299, 65 NW 299. 


Mass.—Com. v. Finn, 108 Mass. 466. 


Miss.—Francis vy. State, 154 Miss. 
176, 122 S 372. 


N. J.—State v. Rose, 5 N. J. Misc. 
213, 136 A 295; State v. D’Adame, 
84 N. J. L. 836, 86 A 414, AnnCas 
1914B 1109; State v. DiBenedetto, 82 
Na J. ay L68e 82h Ay baa) Ratt S3aN. cok 
792, 85 A 1135]; State v. Goldman, 65 
N. J. L. 394, 47 A 641. 


Wash.—State v. Rubenstein, 69 
Wash. 38, 124 P 135 (under statute 
expressly so providing). 

See State v. Wright, 18 Del. 228, 45 
A 395 (as perhaps sustaining this 
view). 

8. U.S.—Pounds v. U. S., 265 Fed. 
242; Kasle v. U. S., 233 Fed. 878, 147 
CCA 552; Peterson v. U. S., 213 Fed. 
920, 180 CCA 398. Contra Sellers v. 
State, 299 Fed. 258. 


Ariz.—Reser v. State, 27 Ariz. 43, 
CRIN 2). SAGE 


Iil.—Cohn v. Peo., 197 Ill. 482, 64 
NE 306. Contra Huggins v. Peo., 135 
Ill. 248, 247, 25 NE 1002, 25 AmSR 357 
(where the court said that ‘in de- 
termining whether the fact [of guilty 
knowledge] existed, the jury will be 
justified in presuming that the pris- 
oner acted rationally, and that what- 
ever would convey knowledge or in- 
duce belief in the mind of a reason- 
able person, would, in the absence 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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. 


actual belief of defendant, and not what some other 
person would have believed in the circumstanees at- 
tending the reception of the goods,® that the well- 
settled rule in civil actions that knowledge of such 
facts as are sufficient to put a reasonably prudent 
man on inquiry is equivalent to notice is not the rule 
in criminal prosecutions,+® and that to permit ac- 
cused to be convicted if the circumstances attending 
the reception of the property were such as would 
have satisfied a man of ordinary or reasonable intel- 
ligence or prudence that the property was stolen, 
would permit the conviction of a man, not because 
he was guilty, but because he was stupid,!? or lacked 
common prudence and diligence (a misfortune under 


which many labor).? 


[§ 23] F. Intent—1. In General. 


RECEIVING STOLEN GOODS 


ignated as 


The mere re- 


ceipt of stolen goods knowing them to be stolen is not 


of countervailing evidence, be suffi- 
cient to apprise the prisoner of the 
like fact, or induce in his mind the 
like impression and _ belief.” This 
case is cited in Cohn v. Peo., supra, 
but, not being mentioned in connec- 


tion with the text proposition, is not 
expressly overruled). 
84 Ind. 


Ind.—Robinson v. State, 
452. 


Mo.—State v. Henderson, 231 SW 


596; State v. Fleischmann, 228 SW 
461; State v. Weisman, 225 SW 949; 
State v. Cavanaugh, 225 SW _ 678; 


State v. Lippman, 222 SW 436; State 
v. Ebbeler, 283 Mo. 57, 222 Sw ROSS 
aby Vv. Blocker, (A.) 231 Sw 1062. 


D.—State v. Denny, 17 N. D. 
519, “117 NW 869. 


Okl.—Pickering v. U. S., 2. Okl. Cr. 
1O%. LOL P1235 


S. C.—State v. Daniels, 80 S. C. 368, 
61 SE 1078; State v. Rountree, 80 
See 387, 61 SEH 1072, 22 LRANS 


Tex.—Forrester v. State, 
Cr. 62, 152 SW 1041. 


Vt.—State v. Alpert, 88 Vt. 191, 92 
AY 32. 


9. Kasle v. U. S., 233 Fed. 878, 147 
CCA 552; State v. Ebbeler, 283 Mo. 
57, 222 SW 396; State v. Denny, 17 
N. D. 519, 117 NW 869; State v. Al- 
pert, 88 Vt. 191, 92 A, 32. 


[a] In other words, the question 
is “if he did not have actual or posi- 
tive knowledge, the question is 
whether from the circumstances he 
—not i 
they had been stolen.” State v. Al- 
pert, 88 Vt. 191, 204, 92 A 32. 


Belief generally see supra § 21. 


10. State v. Rountree, 80'S. C. 387, 
61 SE 1072, 22 LRANS 833. 


ll. Kasle v. U.S., 233 Fed. 878, 147 
CCA 552. 


12. Robinson v. State, 84 Ind. 452, 
456. To same effect Pounds vy. U. 
S., 265 Fed. 242. 


“Suppose that a person of common 
honesty is charged with knowingly 
receiving stolen property, but sup- 
pose that he lacks common prudence 
and judgment (a misfortune that 
many labor under), and suppose that, 
in consequence of such lack of pru- 
delice and judgment, he received the 
property with such information as 
would have led a person of common 
prudence and judgment to the conclu- 
sion that it had been stolen. If, in 
such case, he is convicted, he is con- 
victed simply because of a lack of 
prudence and judgment, and not be- 
cause he ‘had, in any just sense, any 
guilty knowledge.” Robinson  v. 
State, supra. 


13. Conn.—State v. Alderman, 
Conn. 597, 78 A 331. 


Nebr.—Egan vy. State, 97 Nebr. 731, 


G9 hex, 


83 


151 NW 227. 
N. Y.—Chatterton v. Peo., 15 Abb 
Praiay 


Tenn.—Rice v. State, 3 Heisk. 215. 

Tex.—Arcia v. State, 26 Tex. A. 
193, 9 SW 685. 

14. Chatterton v. Peo., 15 AbbPr 
GCN SYS) e LAB Ancia va State, 26) ex. 
A. 193, 9 SW 685. 


15. Arcia v. State, supra. 
pate See infra text and notes 24— 

17. Conn.—State vy. Alderman, 83 
Conn. 597; 78 A 331. 

Del State v. Frankel, 31 Del. 372, 
114 A 608. 


Ill.— Aldrich v. Peo., 101 Ill. 16. 


Ind.—Semon v. State, 158 Ind. 55, 
62 NE 625. 

Iowa.—State v. Chanen, 229 NW 
143; see State v. Smith, 88 Iowa 1, 
55 NW 16 (under an earlier statute 
it was held that intent was not a 
necessary ingredient of the crime). 


Ky.—Com. v. Greene, 7 Ky. Op. 716. 


1180; State v. Moultrie, 34 La. Ann. 
489. 
Md.—State v. Hodges, 55 Md. 127. 
Mich.—Peo. v. Tantenella, 212 Mich. 
614, 180 NW 474. 


NePiiay Gare v. State, 230 NW 
43 

eae v. Pray, 30 Nev. 206, 
94 P22: 


N. rent v. 
241, 125 P 604. 


N. Y.—Peo. v.—-Weldon, 111 N. Y. 
569, 19 NE 279. 


Okl.—Pickering v. U. S., 2 Okl, Cr. 
LO7, LON Pole 3: 


Tenn.—Rice v. State, 3 Heisk. 215. 
Tex.—Trail -v. State, (Cr.) 57 SW 


Graves, 17 N. M. 


92; Arcia v. State, 26 Tex. A. 193, 9 
SW 685. 
Cea Veto Lmoweby lero 249: 
Va.—H Com, 32) Gratt, 4.73 


Vv. 
Va.) 946, 34 AmR 799. 


18. Terr. v. Graves, 17 N. M. 241, 
125 P 604; Hey v. Com., 32 Gratt. (73 
Va.) 946, 34 AmR 799. 


TOsmEStater vol Go lon Tyler Vite) 
249, ; 

20. Iowa.—State v. Chanen, 229 
NW 1438. 

Nebr.—Norton vy. State, 230 NW 
438. 

Nev.—State v. Pray, 30 Nev. 206, 
94 P 218 


N. M.—tTerr. v. West, 14 N. M. 546, 
29 P 343. 


Tenn.—Rice v. State, 3 Heisk. 215. 


Tex.—Arcia v. State, 26 Tex, A. 
1938, 9 SW 685. 


fod Ci d0] ont 


of itself a crime,!? as where the property is received 
with the intent of restoring it to the owner without 
reward!* or with any other innocent intent.*® 
except where it is otherwise provided by statute,!% 
a criminal intent!’ which the courts, influenced in 
most instances by the language of the statutes on 
which the prosecution is based, have variously des- 
“dishonest,’+§ 
lent,”20 “onlawful,”?! or “felonious, 
tial element of the offense; and this intent must have 
been present at the time of the receipt of the goods 
or their concealment as the case may be.?* 
cording as the statute may provide, the goods stolen 
must have been received, concealed, ete., for one or 
more of the following purposes: 
deprive the owner of the possession of his goods,** 


And, 


“corrupt, 719 “frandu- 
9922 


22 ig an essen- 
And, ac- 


Fraudulently to 


21. State v. Hodges, 55 Md. 127.” 


22. Conn.—State v. Alderman, 
Conne597,, 78 AS 331. 


Del.—State v. Frankel, 31 Del. 372, 


83° 


114 A 608; State v. Golt, 27 Del. 545,,. 
90 A 83. 
Ind.—Semon v. State, 158 Ind. 55, 


62 NE 625. 
Ky.—Com. v. Greene, 7 Ky. Op. 716. 


Mich.—Peo. v. Tantenella, 212 Mich. 
614, 180 NW 474. 


N. Y.—Peo. v. Walker, 198 N. Y. 
329, 91 NE 806; Peo. v. Doty, 175 N. 
Y. 164, 67 NE 308; Peo. v. Acerno, 184 
App. Div. 541, 172 NYS 373% . Miller: 
v. Peo., 25 Hun 4738; Chatterton v. 
Peo., 15 AbbPr 147; Peo. v. Johnson,. 
1 Parks Cr Gs 564; 


23. Peo. v. Tantenella, 
614, 180 NW 474; 
Nev. 206, 94 P 218; 
78 N. C. 484. 

24. U. S—Appelbaum vy. U. S., 274 
Fed. 43 [certiorari den 256 U. S. 704 
mem, 41 SCt 625 mem, 65 L. ed. 1180: 
mem]. ; 


Ala.—Sanders v. State, 167 Ala. 85, 


212 Mich: 
State v. Pray, 30 
State v. Caveness, 


52 S 417, 28 LRANS 536; Oddo v.. 
State, 152 Ala. 51, 44 S 646; Boyd v.. 
State, 150 Ala. 101, 43 S 204; Thomas 


Vv State, 109 Alask25.) 10S) 402. evort 
v. State, 86 Ala. 599, 5 S 793; Glover 
v. State, 21 Ala. A. 423, 109 S 125; 
Latikos v. State, 19 Ala. A. 214, 96 S 
377; Karackalas v. State, 18 Ala. A. 
181739) S\i833e) Jordan) ve stavecsie 
Ala, A. 575, 87 S 433 [certiorari den. 
205 Ala. 114, 87 S 484]; Clisby v. 
State, 17 Ala. A. 475, 86 S 140; Tyler 
v. State, 17 Ala. A. 495, 86 S 93; Cohen 
v. State, 16 Ala... A. 522, 79 S 621= 
James v. State, 15 Ala. A. 569, 74 S 
395; Fulton v. State, 8 Ala. A. 257, 
62 S 959; Jeffries v. State, 7 Ala. A. 
144, 62 S 270. 


Ark.—Cochran vy. State, 169 Ark. 
503, 275 SW 895; State v. Bills, 118 
Ark, 44, 176 SW 114. 


Cal.—Peo. v. Ribolsi, 89 Cal. 492, 
26 P 1082; Peo. v. Avila, 43 Cal. 196. 


Del.—State v. Frankel, 31 Del. 372, 
114 A 608. 


D. C.—-U. S. v. Lowenstein, 21 D. 
(Oi dasa sy 


Nee ae vy. Janks, 
144 P 77 


pare v. Dalke, 336 Ill. 446, 168 
NE 258; Peo. v. Ensor, 310 Ill. 488, 
142 NE 175; Peo. v. Kargula, 285 Ill. 
478, 121 NE 179; Peo. v. Israel, 240 - 
Ill. 375, 88 NE 802; Aldrich v. Peo., 
101 Ill. 16. 


Ind.-—Pelts v. State, 3 Blackf. 28. 


Ky.—Ellison v. Com., 190 Ky. 305,. 
227 SW 458. Compare Shuttles v. 
Com., 190 Ky. 176, 227 SW 154 (which 
is probably opposed to Ellison v. 
Com., supra). Contra Newton v. 
Com., 158 Ky. 4, 164 SW 108. 


26 Ida. 567, 


512 [53 C.J.] 


for accused’s own gain,?® as by a conversion of the 
property to his own use,?° or by obtaining some re- 
ward for restoring the property to the owner,** or 
in some other way to derive a benefit or profit there- 
from,?* or to aid the thief.*® Where the statute 
makes it an offense for a person to receive stolen 
goods “for his own gain, or to prevent the owner from 
again possessing his property” it is not necessary to 
constitute the offense that accused should have re- 
ceived the stolen property both for his own gain and 
to prevent the owner from again possessing his prop- 
erty; either intent is sufficient.*° 

Rule in Mississippi. In construing a statute,*+ it 
has been held that the words “on any consideration” 
negatives the idea that the property must have been 
received with any specific intent.** 


Rule in Missouri. In construing a statute,** the 
courts of that state have uniformly held that feloni- 
ous, fraudulent, or unlawful intent is not a necessary 
element of the offense denounced by the statute,** 
but that the gravamen of the crime is the receiving 
of stolen goods, ete., knowing the same to have been 
stolen.?®> Under this statute, proof of receipt with 
intent to return to the true owner is a matter of 


| RECEIVING STOLEN GOODS 


[§§ 23-27 


defense.*® 
[§ 24] 2. Benefit to Accused—a. In General. In 


‘the absence of any statutory requirement to that ef- 


fect,®? the act need not have been committed with 
the intent to benefit accused;?8 it is sufficient that 
it be to aid the thief.*® 


[§ 25] b. Intent To Receive Reward from Owner. 
One who receives stolen property with the intent of 
obtaining a reward from its owner for the restora- 
tion of property is guilty of the offense of receiving 
stolen goods.*® And this is so although he may have 
been authorized by the owner to receive the prop- 
erty.*? 

[§ 26] G. Payment for Goods. It is not neces- 
sary that any consideration should have passed be- 
tween the thief and the receiver.*? 


[§ 27] H. Previous Conviction or Acquittal of 
Thief. At common law one concealing property was 
considered an accessory after the fact,*® and in con- 
sequence the conviction of the person by whom the 
property was originally stolen was a condition pre- 
cedent to the conviction of one charged with receiv- 
ing the property stolen,** but as elsewhere shown 


-ba—State v. Burdon, 38 La. Ann. 
SIO. 


Mont.—State v. Moxley, 41 Mont. 
402, 110 P 88 [cit Cyc]. 
Nebr.—Norton y. State, 230 NW 


438; Egan v. State, 97 Nebr. 731, 151 
NW 237; Goldsberry v. State, 66 Nebr. 
312, 92 NW 906; Darrah v. State, 65 
Nebr. 201, 90 NW 1123; Levi v. State, 


14 Nebr. 1, 14 NW 543. 
Nev.—Stute v. Pray, 30 Nev. 206, 
94 P 218. 


N. M.—Territory v. West, 14 N. M. 
546, 99 P 343. 


N. Y.— Peo. v. Hartwell, 166 N. Y. 
361, 59 NE 929; Peo. v. Hanley, 185 
App. Div. 667, 173 NYS 693 [rev 226 
Ne. 458, 123° NE) 663). 


ee C.—State v. Caveness, 78 N. C. 
Tenn.—Rice v. State, 3 Heisk. 215; 
iurell -v.. State, 5 Humphr. +68; 
Wright v. State, 5 Yerg. 154, 26 AmD 
258; Cassels v. State, 4 Yerg. 149. 


Tex.—Arcia v. State, 26 Tex. A. 
193, 9 SW 685. 
Va.—Hey v. Com., 32 Gratt. (73 


Va.) 946, 34 AmR 799. 


Wash.—State v. Martin, 94 Wash. 
313, 162 P 356. 


‘25. Cal.—Peo. v. Ribolsi, 89 Cal. 
Bae 26 P 1082; Peo. v. Avila, 43 Cal. 


Conn.—State v. Alderman, 83 Conn. 
DON MOM A OO 


Del.—State v. Golt, 27 Del. 545, 90 
FAR Sian 


Ida.—State v. Janks, 
144 P 779. 


Ill.— Peo. v. Dalke, 336 Ill. 446, 168 
INHZoS; Ped. v. Prally 314901, 513) 
145 NE 610; Peo. v. Ensor, 310 Ili. 
483, 142 NE 175; Peo. v. Miller, 292 
Ill. 318, 127 NE 58; Peo. v. Kargula, 
Zoe Las, Lal NE 19s Peo. Vv. Is= 
rael, 240 Ill. 375, 88 NE 802; Aldrich 
v. Peo., 101 Ill. 16. 


Ky.—Com. v. Greene, 7 Ky. Op. 716. 
Contra Newton v. Com., 158 Ky. 4, 164 
SW 108 (which is apparently over- 
ruled by a later Kentucky decision su- 
pra note 24). 
lee ee v. Moultrie, 34 La. Ann. 


Mont.—State v. Moxley, 
LOZ ULONP Sol cit ye]) 


26 Ida. 567, 


41 Mont. 


Okl.—Pickering v. U. S., 2 Okl. Cr. 
LOZ, LOU 232 

Tex.—Arcia v. 
193, 9 SW 685. 


State, 26 Tex. A. 


26. State v. Golt, 27 Del. 545, 90 
A 83. 
avn) Pickering avs) Ui, ‘S., 20Okig Cr: 


TNE HL 1233} 
28. Pickering v. U. S., supra. 


29. State v. Alderman, 83 Conn. 
597, T8Ay sells Com. “v. Greene, Wi) Ky. 
Op (163) Pickering wv: UP,2S4 2) OR 
Cr 197 Lor es 12386" Arcia va State, 26 
Tex. A. 1938, 9 SW 685. 


30. Peo, v. Ribolsi, $9 Call .4925 
26 P 1082; Peo. v. Avila, 43 Cal. 196. 


31. See Hemingway Code (1927) 
§ 1038 (providing that “if a person 
buy or receive in any manner or on 
any consideration personal property 
of any value, feloniously taken away 
from another, knowing the same to 
have been so taken, he shall be guilty 
of receiving stolen goods, and, on con- 
viction shall be punished,” etce.). 


32. Renfrow v. State, 154 Miss. 
523, 122 S 750. 


33. 
viding that “every person who shall 
receive any money that shall have 
been stolen knowing the same to have 
been stolen shall be punishable as 
for the stealing of the money’’). 


34 State v. Batterson, (Mo.) 274 
SW 438; State v. Ebbeler, 283 Mo. 57, 
222 SW 396; State v. Powers, 255 Mo. 
263, 164 SW 466; State v. Cohen, 254 
Mo. 437, 162 SW 216, AnnCas1915C 
86; State v. Smith, 250 Mo. 3850, 157 
SW 319; State v. Rich, 245 Mo; 162, 
149 SW 464; State v. Sakowski, 191 
Mo. 635, 90 SW 435, 4 AnnCas 751; 
State v. Richmond, 186 Mo. 71, 84 SW 
880. ee State v. Sweeten, 75 Mo. 
Aa Lot: 


“Whatever may be the rule in oth- 
er jurisdictions, controlled or influ- 
enced by statutes, in many instances 
unlike the Missouri statute, it is suf- 
ficient to say, concerning the above 
point, that the rule has become well 
established in this State that a fraud- 
ulent intent is not a necessary element 
of the crime under section 4554, Re- 
vised Statutes 1909.” State v. Cohen, 
254 Mo. 487, 451, 162 SW 216. 


[a] Validity of statute.—We are 
not aware of any rule which prevents 


See Rey. St. (1909) § 4454 (pro-: 


the General Assembly of our state 
from restricting the operation of said 
common law. State v. Powers, 255 
Mo. 263, 164 SW 466. 


35. See cases supra note 34. 


36. State v. Powers, 255 Mo. 263, 
164 SW 466. 


37. See supra § 23. 


38. Applebaum v. U. §S., 274 Fed. 
43 [certiorari den 256 U. S. 704 mem, 
41 SCt 625 mem, 65 L. ed. 1180 mem]; 
Newton v. Com., 158 Ky. 4, 164 SW 
108. And see cases infra note 39. 


39. U. S.—U.S. v. Montgomery, 26 
F. Cas. No. 15,800, 3 Sawy. 544. 


Md.—State v. Hodges, 55 Md. 127. 
Mass.—Com. v. Bean, 117 Mass. 141. 


po Y¥.—Peo. v. McKenna, 12 NYS 


N. C.—State v. Rushing, 69 N. C. 29, 
12 AmR 641. 


Eng.—Rex v. Davis, 6 C. & P. 177, 
25 ECL 381, 172 Reprint 1196. 

40. Ark.—Baker y. State, 58 Ark. 
513, 25 SW 603. 
Seek M.—Leonardo y. Terr., 1 N. M. 


N. Y.—Peo. v. Wiley, 3 Hill 194. 


N. D.—State v. Denny, 17 N. D. 519, 
117 NW 869. 


Oh.—State v. Pardee, 37 Oh. St. 63. 


Eng.—Rex v. Walkley, 4 C. & P. 132, 
19 HCL 441, 172 Reprint 640. 


See also supra § 23. 


41. “Aldrich! Sy. Reos LOI Sus a6. 
Reow vy. Wiley; 73> EO CN Gy.) aoa 
Wright v. State, 5 Yerg. (Tenn.) 154, 
26 AmD 258; Cassels v. State, 4 Yerg. 
(Tenn.) 149. 


[a] As otherwise expressed.— 
Where A authorizes or licenses B to 
receive property lost or stolen, and B 
receives the property from the thief 
knowing it to be stolen, with a feloni- 
ous intent, he is guilty of a felony in 
receiving the property, notwithstand- 
ing the license. Aldrich v. Peo., 101 
Til. 16, 21 


42. State v. Nattalie, 163 La. 641, 
112 S 514; Hopkins v. Peo., 12 Wend. 
iN Y.) 76; Com. v. Dyer, 26 Pa. Dist. 
43. See supra § 1. 


44. Ream v. State, 52 Nebr. 727, 
73 NW 227. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 27-28] 


under modern statutes generally the receiving of 
stolen property is a distinct, substantive offense.*® 
And in most jurisdictions, where such statutes have 
been enacted, it is no longer necessary to a convic- 
tion of the offense of receiving or concealing stolen 
property to allege*® or ae that the thief has been 
convicted. 


In Georgia, under statutes, which make the receiv- 
er of stolen goods an accessory after the fact,*® al- 
though the conviction of the principal is held not to 
be an element of the offense,*® it is definitely settled, 
contrary to the rule in the majority of jurisdictions 
above stated,°® that one charged with buying or re- 
ceiving goods, knowing them to have been stolen, 
cannot be indicted and punished until after the con- 
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viction of the principal offender, or until it appears 
that the principal offender cannot be taken, so as to 
be prosecuted and convicted.*+ 


In Massachusetts, under a statute providing that 
the receiver of stolen goods may be prosecuted ei- 
ther as a felonious accessory or for a misdemeanor 
only, before a receiver of stolen goods can be prose- 
cuted as a felonious accessory, it is necessary that 
the principal thief should have been convicted.*? 

Acquittal of alleged thief. Where the alleged thief 
has been previously acquitted of stealing the goods 
for receiving which accused is indicted, the prosecu- 
tion must fail since accused could not have known 
that they had been stolen when as a matter of fact 
they had not.°8 


III. WHO MAY BE LIABLE FOR OFFENSE 


[§ 28] A. Thief.°+ It is elementary law that one 
who steals property cannot be convicted of receiving, 
concealing or aiding in concealing the property sto- 
len.°° The statutes making the receiving of stolen 
goods a substantive offense are not intended to pun- 


rected against those who would make theft easy or 
profitable.°® Nor can one who has stolen property 
jointly with another, that is to say, who jointly with 
another takes part in the caption and asportation of 
the property be convicted of receiving stolen prop- 


ish the thief by way of a double penalty but are di- 


° 


45. See supra § 1. 

46. See infra § 50. 
eae Ala.—State v. Murphy, 6 Ala. 

Ill.— Peo. v. Feinberg, 237 Ill. 348, 
86 NE 584; Huggins v. Peo., 135 Ill. 
243, 25 NE 1002, 25 AmSR 357. 

Ind.—Reilley v. State, 14 Ind. 217. 

Md.—State v. Hodges, 55 Md. 127. 

Nebr.—Ream vy. State, 52 Nebr. 727, 
73 NW 227; Levi v. State, 14 Nebr. 1, 
14 NW 543; Engster v. State, 11 Nebr. 
539, 10 NW 453. 


nae M.—Leonardo vy. Terr., 1 N. M. 
A 


N..C.—State v. Goode, 8 N. C. 463. 
Tenn.—Swagegerty v. State, 9 Yerg. 
38. 


vVt.—State v. S. L., 2 Tyler, 249. 
Va.—Com. v: Fry, 1 Va. Cas. 19. 


Que.—Le Roi v. Groulx, 18 Que. K. 
1535 GUS 


48. Pen. Code § 168 (if any person 
shall buy or receive any goods which 
have been stolen or feloniously taken, 
such person shall be an accessory aft- 
er the fact, and shall receive the same 
punishment as would be inflicted on 
the person convicted of having stolen 
or feloniously taken the property); 
Pen. Code § 169 (if the principal thief 
cannot be taken, so as to be prosecut- 
ed and convicted, the person buying or 
receiving the goods stolen or feloni- 
ously taken by such principal thief, 
knowing the same to be stolen or fe- 
loniously taken, shall be punished as 
prescribed in the preceding section). 


49. Ford v. State, 162 Ga. 422, 134 
SE 95 [answer to cert question con- 
formed to 35 Ga. A. 655, 134 SE 353]; 
Cantrell v. State, 141 Ga. 98, 80 SE 
649; Whitehead v. State, 41 Ga. A. 466, 
153 SE 428. 


50. See supra text and notes 46-49. 


51. Ford v. State, 162 Ga. 422, 134 
SE 95 [answer to cert question con- 
formed to 35 Ga. A. 655, 134 SE 353]; 
Rogers v. Brown, 188 Ga. 750, 75 SE 
1131; Licette v. State, 75 Ga. 253; 
Butler v. State, .\57 Ga. 610; Jordan 
v. State, 56 Ga. 92; Smiley v. State, 
o3NGar VA. 317, 98 SH 1255 Roberts: v. 
State, 18 Ga. A. 529, 89 SH 1055. 


“The conviction of the principal is 
not an element in the crime, but it 
affects the time when or manner in 
which the accessory can be tried. In 
other words, it is not an element in the 


erty.>* 


crime, but it is a regulation affecting 
the trial.’”’ Cantrell v. State, 141 Ga. 
98, 101, 80 SE 649. 


52. Com. v. Andrews, 3 Mass, 126; 
Com. v. Andrews, 2 Mass. 14, 3 AmD 


. 


53. State v. Antoine, 
945, 8 S 529. 

54. Liability of one receiving or 
having in possession goods stolen 
from interstate shipment see infra § 

55. Ariz.—Reser v. State, 27 Ariz. 
43, 229 P 936; Leon v. State, 21 Ariz. 
418, 189 P 433, 9 ALR 1393 (recogniz- 
ing rule). 

Cal.—Peo. v. Ward, 105 Cal. 652, 39 
P 33; .Peo. v. Jacobs, 73 Cal. A. 334, 
238 P 770. 


Fla.—Metcalf v. State, 98 Fla. 457, 
124 S 427; Bailey v. State, 76 Fla. 103, 
79 S 748; Adams v. State, 60 Fla. 1, 
53 S 451. 


Ill.—Peo. vy. Ensor, 310 Ill. 488, 142 
NE 175. 


In'd.—Owen v. State, 52 Ind. 379. 


Mich.—In re Franklin, 77 Mich. 615, 
43 NW 997. 


Miss.—-Sanford v. State, 155 Miss. 
295, 124 S 353; Manning v. State, 129 
Miss. 179, 91 S902; Frank v. State, 
67 Miss. 125, 6 S 842; Sartorious v. 
State, 24 Miss. 602. 


Mo.—State v. Honig, 78 Mo. 249 [aff 
9 Mo. A. 298]. 

Mont.—State v. Keithley, 83 Mont. 
177, 271 P 449; State v. Kinder, 22 
Mont. 516, 57-P 94. 

N. J.—Perry v. Martin, 73 N. J. L. 
310, 62 A 1001. 

N. M.—Territory vy. Graves, 17 N. 
M. 241, 125 P 604. 


N. Y.—Peo. v. Brien, 53 Hun 496, 6 


42 La. Ann. 


NYS 198; Peo. v. Brenneauer, 101 
Misc. 156, 166 NYS 801. 
Oh.—Smith v. State, 59 Oh. St. 350, 


52 NE 826. 


Okl.—Shacklett v. State, 23 Okl. Cr. 
A 2d Pe LOGS. 


S. D.—State v. Mosher, 46 S. D. 336, 
192 NW 756. 


Tex.—Smith v. State, 113 Tex. Cr. 
212,18 SW (2d) 1068; Sparks v. State, 
108 Tex. Cr. 367, 300 SW 938; Glas- 
ser v. State, 90 Tex. Cr. 116, 333 SW 
969; Bloch v. State, 81 Tex: Cr. 1, 
193 SW 303; Bowmer v. State, 55 Tex. 
Cr. 416, 116 SW 798. 


A seeming limitation of this rule is that 


Eng.—Reg. v. Perkins, 2 Den. C. C. 
459, 169 Reprint 582; Reg. v. Densley, 
es P. 399, 25 ECL 494, 172 Reprint 

B. C.—Reg. v. Carmichael, 22 B. C. 
375, 26 CanCrCas 443. 

Man.—Reg. v. Hodge, 12 Man. 319. 

Que.—Reg. v. Lamoureux, 4 CanCr 
Cas 101 


“There must be a thief and a re- 


ceiver.? Perry v. Martin, 73 IN. Jai. 
310, 62 A 1001, 1002. 
{a] Reasons for rule.—(1) “One 


guilty of larceny cannot also be ad- 
judged guilty of the offense of receiv- 
ing the property stolen, for the simple 
reason that he cannot receive it from 
himself.” Reser v. State, 27 Ariz. 43, 
45, 229 P 936. (2) “The two crimes 
are inconsistent when sought to be 
fastened upon the same individual, 
if the charges arise out of the theft 
of particular property and the feloni- 
ous receiving of the same property 
following that theft.’”’ Peo. v. Jacobs, 
U3) Cale AY 3845-258) 770, 73. C3) le 
is impossible to say that one person 
can be both the thief and the re- 
ceiver or the retainer of the thing sto- 
len. If it were so, then every thief 
is guilty of the double offence of steal- 
ing and retaining, or stealing and re- 
ceiving’? (Rex v. Carmichael, 22 B. C. 
375, 379, 26 CanCrCas 443) (4) and 
“would subject him to punishment 
twice or more for a single criminal 
transaction” (Smith v. State, 59 Oh. 
St. 350, 361, 52 NE 826). 


56. Adams v. State, 60 Fla. 1, 53 S 
451, AnnCas1912B 1209; State v. Ho- 
nig, 78 Mo. 249. 


57. Fla.—aA'dams v. State, 60 Fla. 
1, 53S 451. 


Mo.—State v. Honig, 78 Mo. 249 [aff 
9 Mo. A. 298]. 


N. Y.—Peo. v. Romanelli, 
Div. 876, 189 NYS 902; 
53 Hun 496, 6 NYS 198. 


Oh.—Smith v. State, 59 Oh. St. 329, 
52 NE 826. 


S. C.—State v. Coppenburg, 33 S. C. 
Li. 273. 


Tex.—Smith v. State, 113 Tex. r 
212,18 SW (2d) 1068; Sparks v. State, 
108 Tex. Cr. 367, 300 SW 938; Harper 
v. State, 88 Tex. Cr. 354, 227 SW 190; 
Bloch v. State, 81.Tex. Cr. 1, 193 SW 
303. 

[a] Rule applied.—HEvidence show- 
ing that two truckmen conspired to 


1.97 App. 
Peo. v. Brien, 
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one who steals from a thief instead of receiving the 
property with his consent may be convicted of re- 
ceiving stolen property,°® although he might also be 
And it would seem that one 
who has stolen goods and parted with the goods by 
selling them, may be convicted of receiving stolen 
goods, if after selling them he subsequently receives 
Where one procures another to steal goods 
out of the state and bring them into the state, where 
the first party then receives the goods, the latter is 
not a principal in the larceny, but is guilty of receiv- 
ing stolen goods in the state into which they have 


convicted of larceny.°® 


them.®° 


been brought.*2 


[§ 29] B. Accessaries to Larceny, Etc. 
parent exception to the rule that one who steals prop- 
erty cannot be convicted of receiving it®? is that one 
who was an accessary before the fact but was not 
present at the actual caption and asportation of the 
goods and assisting therein, but who received the 


steal alcohol delivered to one of them 
for transportation, and that defend- 
ant agreed to purchase the alcohol 
from them and participated in the si- 
phoning of the alcohol from the orig- 
inal containers, shows that he partic- 
ipated in the actual felonious conver- 
sion of the property, although the al- 
cohol had theretofore been diverted 
from the transportation directed, so 
that defendant could be convicted of 
the larceny, and not merely of receiv- 
ing stolen goods. Peo. v. Romanelli, 
197 App. Div. 876, 189 NYS 902. 


58. State v. Hauser, 183 N. C. 769, 
111 SE 349. 


Soa Wana vVan Ee, oil CNG ys.) 
ob. State v. Wincroft, 76 N. C. 38. 


Oi kex tv, Carmichael,” 22,8) VC: 
378. 26 CanCrCas 443. 


61. State v. Gargare, 88 N. J. L. 
389, 95, A 625: 


62. See supra § 28. 


“The reason for the rule [§ 28] dis- 
appears when it is disclosed that he 
was not present at the caption and 
asportation of the property by the 
principal thief.” Reser v. State, 27 
Ariz. 43, 45, 229 P 936. 


63. U. S.—Weisberg vy. U. S., 
Fed. 284. 


Ariz.—Reser v. State, 27 Ariz. 48, 
229 P 936. 


Ill.—Peo, v. Thompson, 274 Til. 214, 
113 NE 322; Peo. v. Feinberg, 237 cone 
348, 86 NE 584; Delahoyde vy. Peo., 
212’ 11. 554, 77 NE 732. 


Ind.—Carpenter v. State, 190 Ind. 
611) 131 INE-375 [eit Cye]. 


Iowa.—State v. Boyd, 195 Iowa 1091, 
191 NW 84. 


N. J.—State v. Gargare, 88 N. J. L. 
389, 95 A 625. 


N. Y.—Peo. v. Romanelli, 197 App. 
Div. 876, 189 NYS 902; Peo. v. Pol- 
lack, 154 App. Div. 716, 139 NYS 831 
faft 209 N.Y. 541 mem, 192 NE 1109 
mem]; Peo. v. Rivello, 39 App. Div. 
454, 57 NYS 420. 


Ss. wom v. Coppenburg, 33 S. C. 


258 


L. 2 


S. D.—State v. Mosher, 46 S. D. 336, 
192 NW 756 [cit Cyc]. 


Tex.—Avila v. State, 
268 SW 754; Kolb v. ‘State, 88 Tex. 
Cr. 598, 228) SW 210; Kaufman v. 
Staten MOmmbex. Or, 438, 159 SW 58. 
Contra Glasser v. State, 90 ‘Tex... Cr. 
116, 233 SW 969. 


SOe Mex Cr. 19) 


Eng.—Reg. v. Hughes, Bell C. Cc, 
342, 169 Reprint 1245. 
Man.—Reg. v. Hodge, 12 Man. 319, 


See Peo. v. Day, 30 Cal. A. 762, 159 
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stolen. 


An ap- 


P 457 (where the proof would war- 
rant conviction of burglary as an ac- 
cessory, and also of receiving stolen 
property, defendant cannot complain 
that he was charged with the latter 
rather than with burglary). 


“When, on indictment for receiving 
stolen property, the proof shows that 
the defendant was also an accessory 
before the fact but was not present 
at the actual time of the conversion 
of the goods, in such case the defend- 
ant can be held for receiving stolen 
property, the offense of larceny being 
so distinct from that of receiving 
stolen goods that one cannot be held 
to merge in the other nor the defend- 
ant’s conviction of one be incompat- 
ible with conviction in another.” Peo. 
Sone atin 237 Tl, 348, 353, 86 NE 
584, : 


[a] Rule applied.—(1) Accused 
who drove S in automobile ‘“‘to spot 
houses to burglarize,’’ but who took 
no part’ in larceny by S, and was not 
present, but subsequently received 
the stolen property, was guilty of re- 
ceiving stolen property, if he knew 


-when he received it that it was stolen. 


Reser v. State, 27 Ariz. 43, 229 P 936. 
(2) One inciting boys under sixteen 
years of age to a vicious course of 
general conduct, and holding himself 
out to them as willing to purchase any 
silk which they may procure in any 
manner is not a principal in a specific 
larceny by the boys of silk, so as to 
destroy the character of his act as a 
criminal receiver of the stolen silk he 
not being present at or inciting, abet- 
ting, or counseling the commission of 
any specific crime. Peo. v. Pollack, 
154 App. Div. 716,139 NYS 831 [aft 
209 N. Y. 541 mem, 192 NE 1109 mem]. 


64. U. S.—Weisberg v. U. S., 258 
Fed. 284. 

Ariz.—Reser v. State, 27 Ariz. 43, 
229, P9836. 

Iowa.—State v. Boyd, 195 Iowa 


1091, 191 NW, 84. 


N. Y.—Peo. v. Rivello, 39 App. Div. 
454, 57 NYS 420. 


S. D.—State v. Mosher, 46 S. D. 336, 
192 NW 756. 


Man.—Reg. v. Hodge, 12 Man, 319. 


[a] In support of rule, it has been 
said: (1) “The statute which makes 
counselling or procuring form a par- 
ticipation in the offense, when com- 
mitted, does not also make a subse- 
quent receipt form a part of a theft 
completed before the receipt.” Reg. 
v. Hodge, 12 Man. 319, 322. (2) “The 
fact that, under the Code, by aiding 
and abetting the crime or larceny he 
became a principal, in no way brought 
such an accessory within the princi- 


[§§ 28-30 


goods after the theft, may be convicted of receiving 
stolen goods,®* and this is so although statutes pro- 
vide that a person who has been an accessory to a 
theft may be convicted as principal thief.** 
is, however, a conflict of authority as to whether one 
who was present at the time of the commission of 
larceny and aided in the commission thereof, al- 
though not guilty of the actual taking can be con- 
victed of receiving or concealing the property so 
Some decisions hold that he may, and assign 
as a reason that the receiving of the property is sub- 
sequent to the larceny in fact and not a part of it;®° 
but other decisions hold that on:this state of facts 
there can be no conviction of receiving or concealing 
stolen goods,°® the reason assigned being that a per- 
son assisting in the stealing is a principal in the first 
or second degree, and that a receiver must be a per- 
son who. is not a principal felon.®? 


[§ 30] C. Husband and Wife. 


There 


A husband is re- 


ple of the rule that a person taking 
goods feloniously cannot receive them 
from himself with a felonious intent. 
This rule. . . in no respect applies 
to an individual who was not present 
at the commission of the crime.’ Peo. 
be eL ee App. Div. 454, 57 NYS 


[b] Rule applied.—Although de- 
fendant, under Pen. Code § 29, mak- 
ing accessories principals could be 
convicted of larceny, he can also be 
convicted of receiving stolen proper- 
ty, where, having the privilege of re- 
moving the waste from P’s place of 
business, he got L, an employee of P 
to take silks belonging to P, and put 
them in the waste box, to be removed 
by him, and he afterward removed 
them. Peo. v. Rivello, 39 App. Div. 
454, 57 NYS 420. 


65. Metcalf v. State, 98 Fla. 457, 
124 S 427; Adams v. State, 60 Fla. 1, 
53 S 451, AnnCas1912B 1209; Smith 
v. State, 59 Oh. St. 350, 52 NE 826; 
foe v. State, 62 Wis. 49, 21 NW 
og. 

[a] Rule applied: (1) Where @ 
burglar broke into a house and took 
possession of goods which defendant 
assisted in carrying away. Metcalf 
v. State, 98 Fla. 457, 124 S 427. (2) 
Where defendant was present when 
one who understood the combination 
of a safe lock unlocked the safe and 
stole money, which defendant, who 
had no knowledge of the combination 
of the safe, received and concealed. 
Adams v. State, 60 Fla. 1, 53 S 451, 
AnnCas1912B 1209. 


66. Reg. v. Kelly, 2 C. & K. 379, 
61 ECL 3879, 175 Reprint 157; Reg. v. 
Coggins, 12 Cox C. C. S17: Res.  v. 
Perkins, 2 Den. C. C. 459, 169 Rerpink 
582. 


67. 
517. 


[a] Rule applied.—G was indicted 
for stealing a piece of pork, the prop-— 
erty of his master, and H for receiv-— 
ing the:same, knowing it to have been 
stolen. It appeared that on the day 
of the felony the two prisoners were 
seen conversing together near the 
master’s premises; that they went 
together to his warehouse where the 
pork was kept; that G went into the 
warehouse and took the pork out of a 
tub, and brought it out of the ware- 
house and gave it to H who had re- 
mained on the outside, and who was 
not in a position to see what G did 
in the warehouse, but was sufficiently 
near to have rendered him aid in case 
he had been taken into custody. It 
was held that the evidence was suffi- 
cient to have convicted G as principal 
in the second degree, and that he 


Reg. v. Coggins, 12 Cox C. C.. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 30-33] 


sponsible for his wife’s receiving, he knowing and 
afterward adopting it,°* but, where the evidence 
shows nothing further’ than that the husband pas- 
sively consented to what his wife had done, a con- 
viction was quashed.°® A wife cannot be convicted 
of receiving stolen goods from her husband.7° While 
there is some authority apparently to the effect that 
a husband and wife cannot be convicted as joint re- 
ceivers,’’.other decisions recognize that under cer- 
tain circumstances husband and wife may be con- 
victed as joint receivers,‘? as for instance where it 
is shown that the wife is not acting under the coer- 
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cion of her husband,7* but if she is acting under the 
coercion of her husband she cannot be convicted.** 


Receiving by third person from wife. Since a wife 
cannot steal her husband’s property,*® one who re- 
ceives property from the wife, knowing that it is the 
husband’s property, cannot be convicted of receiving 
stolen property.*® 


[§ 31] D. Partners. Where one partner, without 
his copartner’s knowledge, receives stolen goods, 
knowing them to be stolen, and his copartner, after- 
ward learning of the theft, takes charge of them, 
both are guilty of receiving stolen goods.*7 


IV. DEFENSES 


[§ 32] In addition to usual defenses common to 
all accusations of crime,’® accused may defend by 
showing the absence of any essential element of the 
offense.?® The mere fact that accused purchased the 
goods alleged to have been stolen is not a defense ;®° 
he is none the less a receiver.*? 
purchased the goods is for the consideration of the 
jury in determining good or bad faith in making the 
purchase;** and if the jury finds that he purchased 
in good faith he should be acquitted.$* That per- 
sons interested in an investigation of an attorney’s 
conduct by the grievance committee of the bar as- 
sociation, and who received from a detective papers 
stolen from the attorney’s office, with knowledge of 
the circumstances under which they were taken, 
thought their conduct was justifiable, was no de- 


Evidence that he . 


fense.** In a prosecution for receiving stolen goods 
consisting of machinery, some of which had been so 
attached to the realty as to become fixtures, it was 
no defense that such articles were not the subject 
of larceny, since after the thief severed them from 
the realty he committed the larceny by removing 
them from the premises.°® That bank officials were 
grossly negligent in performing duties, thereby mak- 
ing it less difficult for clerk to steal money for bet- 
ting purposes, and enabling bookmaker to receive 
such money from clerk, would not excuse them, nor 


-relieve either of consequence of offense committed 


by him; bookmaker’s knowledge or reasonable belief 
that money was stolen depending on circumstances 
known to him.®® 


V. ATTEMPTS TO COMMIT OFFENSE 


[§ 33] As in attempts to commit other offenses’? 
two elements are essential to the crime of attempting 


criminal nature of such an act is not affected by the 
fact that it was impossible to receive the stolen prop- 


'P 585; Rex v. Brooks, Dears. C, C. 184, | 


to commit the offense of receiving stolen goods: (1) 
(2) A direct, in- 


The intent to commit the crime; 


effectual act done toward its commission.*§ 


could not be convicted of receiving 
stolen property. Reg. v. Perkins, 2 
vita C. C. 459, 169 Reprint 582. 


Rex v. Woodward, L. & C. 122, 
169° Reprint 1329. 


{a] His guilty knowledge must ex- 
ist at the time of the wife’s receiv- 
ing. Rex v. Dring, Dears. & B. 329, 
169 Reprint 1027. 


69. Rex v. Dring, supra. See Rex 
v. Pritchard, 23 Cox C. C. 682 (stolen 
goods were received by a wife in her 
husband’s absence. There was evi- 
dence shewing knowledge on the part 
of the husband when he returned 
home that the goods were stolen, but 
no evidence of any dealing by him 
with the goods. In the summing-up 
at the trial no distinction was drawn 
between the respective positions of 
the husband and wife with regard to 
the stolen property. It was held that, 
in the absence of evidence shewing a 
preconcerted arrangement between 
husband and wife, the receipt by the 
wife did not constitute her husband 
a receiver). 


70. Peo. v. Willard, 92 Cal. 482, 28 


169 Reprint 688. 


But the 


71. Rex v. Matthews, 1 Den. C. C. 
596, 4 EngL&Hq 549, 169 Reprint 388. 


aie Reg. v. Wardroper, 8 Cox C. C. 
4, 


73. State v. Nelson, 29 Me. 329; 
Goldstein y. Peo., 82 N. Y. 231. 


[a] Reason is that in such case 
the wife acts in her own capacity, as 
one able to commit crime, and of her 
own accord and intent, the same as if 
she were an unmarried woman. Gold- 
stein v. Peo., 82 N. Y. 231. 


74. State v. Houston, 29 S. C. 108, 
6 SE 948. 


{a] Presumption as to coercion.— 
Where the wife acts in the presence 
of her husband she is prima facie 
presumed to have acted through his 
coercion, and the mere fact that she 
may be the more active in consum- 
mating the offense will not, as a mat- 
ter of law, make her guilty. The 
question depending upon the cause of 
her greater activity and not upon 
the fact ofits existence. If the hus- 
band’s influence be that cause, she is 
not guilty. State v. Houston, 29 S. 
C. 108, 6 SE 943. . 


75. See Larceny § 157. 
76. Reg. v. Kenny, 2 Q. B. D. 307. 


erty by reason of the fact that it had been previously 
discovered by officers of the law and by them re- 
turned to the owner.®® 


77. Faunce v. Peo., 51 Ill. 311; San- 
Gesen v. Com.,, “£2 Sw 136, 11 KyL 


78. See Criminal Law §§ 52-70. 


Former acquittal or vonvactiae see 
Criminal Law §§ 411-42 


en Elements of peel see supra 


' 80. Erexcon v. State, 99 Fla. 1187, 
128 S 628; Byrd v. State, 70 Fla. 264; 
70 S 24; State v. Nattalie, 163 La. 
641, 112 "S 514. 


2 He Byrd v. State, 70 Fla. 264, 70 


82. State v. Nattalie, 163 La. 641, 
112 S 514. 


83. State v. Nattalie, supra. 


84. Com. v. Cabot, 241 Mass. 181, 
135 NE 465. 


85. State v. Strum, 184 Iowa 1165, 
169 NW 873. 


86. Henze v. State, 
140 A 218. 


ae See Criminal Law § 92. 


Ex p. Magidson, 32 Cal. A. 566, 
168 > 689. 


89. Ex p. Magidson, supra. 


154 Md. 332, 
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BRINGING INTO OR HAVING IN POSSESSION PROPERTY STOLEN IN ANOTHER 


STATE OR COUNTRY®°® 


[§ 34] By statutes in some jurisdictions, the bring- 
ing into®+ or having in possession in a state or coun- 
trys of property stolen in another state or country 
is made an offense, and it. has been held that to con- 


stitute the offense of bringing stolen goods in the 
state, it is not necessary that accused himself should 
have shipped the goods, but it is sufficient that he 
was the procuring cause to have the goods shipped.®? 


VII. RECEIVING OR HAVING IN POSSESSION GOODS STOLEN FROM INTERSTATE 
SHIPMENT 


[§ 35] The crime of receiving or having in pos- 
session goods stolen from interstate shipment, de- 
nounced “by the federal statute,®* is a distinct offense, 
cognizable in the district where the goods were found 
in possession of accused.®® Goods belonging to a 
railroad company and being transported from state 
to state as freight are within the terms of the stat- 
ute,°® and once in interstate commerce, goods trans- 
ported as freight retain that character and are under 
the protection of the statute until they reach their 
ultimate destination.°* 


Knowledge of theft. To constitute the offense it 


is necessary to know that the property was stolen 
but not necessary to know that the property was 
stolen from an interstate shipment.®* As frequent- 
ly stated, one who knowingly receives stolen chattels 
must do so at the peril of their having been stolen 
while in the course of interstate transportation.®® 

One both thief and receiver. Contrary to the gen- 
eral rule that the thief himself cannot be convicted 
of receiving stolen goods! a prosecution under this 
statute cannot be defeated because accused himself 
had stolen the goods.” 


VIII. PROSECUTION AND PUNISHMENT? 


[§ 36] A. Indictment or Information—1. In Gen- 
eral. Pursuant to general rules* an indictment or 
information for receiving stolen goods must allege 
all the essential elements of the offense. But it will 
be sufficient if it embodies every element of the of- 
fense as defined by the statute on which the prosecu- 


90. Indictment for concealing such 


goods see infra § 51 knowingly 


The statute denouncing the offense of) receiving the same, 
receiving or 


tion is based® and sufficiently apprises accused of 
the nature and character of the charge against him ;7 
and this is so, although the indictment may be “ar- 
chaic” in expression.® 


[§ 37] 2. Theft®’—a. In General. It must appear 
from the indictment that the goods received were 


which charges 


concealing | that defendant concealed and withheld 


91. See statutory provisions. 


92. See Reg. v. Hee 6 Man. 460 
‘ (Can. Rev. St. c 164 § 8 


93. Zweig v. State, 74 ras Crs 306; 
171 SW 747. 


94. ‘USCA tit 18 § 409 (providing 
that whoever shall receive or have in 
his. possession any goods or chattels 
moving as, or which are a part of, 
interstate or foreign shipment, know- 
ing the same to have been stolen, 
shall be punished in any district in 
which the crime may be committed, 
having in possession stolen goods 
with the knowledge that they were 
stolen). 


95. U.S. v. Sullivan, 250 Fed. 632. 


96. Friedman v. U. S., 233 Fed. 
429, 147 CCA 365 [certiorari den 244 
U. S. 657 mem, 3 SCt 744 mem, 61 L. 
ed. 1375 mem, writ of error dism 244 
U. S. 643 mem, 37 SCt 650 mem, 61 
L. ed. 1367 mem]. 


97. Friedman v. U. §., supra.. 


98. Freedman v. U.S., 274 Fed. 603 
{aff 268 Fed. 655]; Rosen Vie, Wes 
271 Fed. 651; Grandi v. U. S., 262 Fed. 
123; Bloch Y. U.S.) 261, .Fed. "301 [cer- 
tiorari den 253 U.S. 484, 40 SCt 481, 
64 Ll. ed. 1025]; Friedman, v. U. S., 
233 Fed. 429, 147 CCA 365 [certiorari 
den 244 U. S. 657 mem, 37 SCt 744 
mem, 61 L. ed. 1375 mem, writ of er- 
ror dism 244 U. S. 643 mem, 37 SCt 650 
mem, 61 L. ed. 1367 mem]; Kasle v. 
U.S., 233 Fed. 878, 147 CCA’552. Con- 
tra Degnan Van le ESR 271 Fed. 291. 


99. Freedman v. U. S., 274 Fed. 
603 lee 268 Wed. 655]; Friedman v. 
U, S., 233 Fed. 429, 147 CCA 365 [cer- 
ate den 244 U. S. 657 mem, 37 SCt 
744 mem, 61 L. ed. 1375 mem, writ of 
error dism 244 U. S. 643 mem, 37 SCt 
650 mem, 61 L. ed. 1367 mem]; Kasle 
Wee Se) Zoo eds ono, 147 CCAV5 52: 


[a] Constitutionality of statute.— 


goods stolen while in interstate trans- 
portation is constitutional. Fried- 
man v. U. S., 233 Fed. 429, 147 CCA 
365 [certiorari den 244 U. S. 657 mem, 
37 SCt 744 mem, 61 L. ed. 1375 mem, 
writ of error dism 244 U. S. 643 mem, 
37 SCt 650 mem, 61 L. ed. 1367 mem]. 


1. See supra §§ 28, 29. 


2. Bloch v. U. S., 261 Fed. 321 [cer- 
tiorari den 253 U. S. 484, 40 SCt 481, 
64 L. ed. 1025]; U.S. v. Sullivan, 250 
Fed. 632, 633. 


“The very nature of interstate com- 
merce in which goods may pass 
through any number of districts from 
one boundary of the United States to 
the other is such that Congress evi- 
dently intended that having in pos- 
session such property with guilty 
knowledge should subject the accused 
to prosecution in any district where 
the offense should be shown to have 
been committed, without regard to the 
fact that the defendant himself may 
have been the thief.” U.S. v. Sulli- 
van, supra. 

3. Generally see Criminal Law 16 
CJ p 1 et seq. 


4. See Indictments and Informa- 
tions § 179 et seq. 


ae Ala.—Sellers v. State, 49 Ala. 


Ill.— Williams v. Peo., 101 Ill. 382. 

Ind.—Holford vy. State, 2 Blackf. 
1038. 

Nebr.—Darrah_ v. State, 
ar 90 NW 1123. 

Y.—Peo. v. Hartwell, 

361, “59 NE 929. 

And see cases infra §§ 37-52. 

[a] Rule applied.—(1) An indict- 
ment for an offense based on a statute 
declaring that a person who corruptly 


and for reward withholds or conceals 
such property is guilty of criminally 


65 Nebr. 


USGI IS NS, 


property knowing it to be stolen is fa- 
tally defective for failure to allege 
that the concealment was for a re- 
ward. Peo. v. Hartwell, 166 N. Y. 361, 
59 NE 929. (2) Under a statute mak- 
ing it an offense to knowingly receive 
stolen property “not having the intent 
to restore’ an indictment using the 
words “not knowing” instead of “not 
having” is fatally defective on error, 
though no objection was raised in the 
cee below. Sellers v. State, 49 Ala. 


6. U.S.—Hadsell v. U. S., 8 F. (2d) 
989 [certiorari den 270 U. S. 656 mem, 
46 SCt 353 mem, 70 L. ed. 784 mem]. 


Cal.—Peo. v. Tilley, 135 Cal. 61, 67 
P 42. 


Ga.—Licette v. State, 75 Ga. 253. 


Pau Ree paes v. State, 169 NE 


Mo.—State v. Washington, 
(2d) 1010; State v. Johnson, 285 SW 
422; State v. Batterson, 274 SW 43. 


S..D.—State v. Pirkey, 22 S: D. 550, 
118 NW 1042, 18 AnnCas 192, 24 S. D. 
533, 124 NW TBs 


[a] Forms in whole or in part held 
sufficient: Brown v. State, 108 Ark. 
336, 157 SW 934; Atchison y. State, 
90 "Ark. 457, 119 SW 651; Greer v. 
State, (Ind.) 168 NE 458; Newton v. 
Com., 158 Ky. 4, 164 SW 108; State v. 
Washington, (Mo.) 24 Sw (24) 1010; 
State v. Johnson, (Mo.) 285 SW 422; 
Chatterton v. Peo., 15 AbbPr (N. Y.) 


24 SW 


147; Prince v. State, 27 Okl. Cr. 162, 
224 P 996; State v. Pirkey, 22 S. D. 
550, 118 NW 1042, 18 AnnCas 192, 


24. 8..D. 5338, 124 NW 713; Fallon yv. 
State, 89 Tex. Cr. 247, 230 SW 170. 


7. Wertheimer v. State, (Ind. 
ere ( ) 169 


ees State v. Johnson, (Mo.) 285 Sw 


9. Cross references: 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 37-38] 


stolen goods;!° and under some statutes, it is neces- 
sary to allege that the property stolen was that of 
But it is not neces- 
sary to allege this fact in express terms where it is 
necessarily implied from other averments in the 


another person than accused.? 


pleading. 


As element of offense see supra § 3. 

In prosecution for larceny see Lar- 
ceny §§ 265, 266. 

Joinder of counts for larceny and re- 
ceiving stolen goods see _ Indict- 
ments and Informations § 316. 

10. U. S.—Jones v. U. S, 19 F. 

(2d) 316. 


Ala.—Sellers v. State, 49 Ala. 357. 


Fla.—Sweeting v. State, 67 Fla. 290, 
64 S 946; Anderson v. State, 38 Fla. 
3, 20 S 765. 


Ida.—State v. Montgomery, 48 Ida. 
760, 285, P 467. 


Ind.—Partlow v. State, 166 NE 651; 
Semon v. State, 158 Ind. 55, 62 NE 
625; Holford v. State, 2 Blackf. 103. 


Iowa.—State v. Lane, 68 Iowa 384, 
27 NW 266. 

Kan.—State v. McLaughlin, 35 Kan. 
650, 12" P'-32% 

Ky.—Redd v. Com., 9 Ky. Op. 325. 


La.—State v. Allemand, 25 La. Ann. 
yas 


Mass.—Com. v. Lakeman, 5 Gray 
2. 


Mo.—State v. Fink, 186 Mo. 50, 84 
SW 921. 


N. Y.—Peo. v. Stein; 1 Park. Cr. 202: 


Okl.—Winfield v. State, (Cr.) 280 P 
630. y 


Or.—State v. Robinson, 74 Or. 481, 
1455P. 105%: 
Pee ac eee v. State, 9 Yerg. 

Tex.—Wilson v. State, (Cr.) 28 SW 
(2d) 804. 

Utah.—Peo. v. Gough, 2 Utah 70. 

vVt.—State v. Bannister, 79 Vt. 524, 
65 A-~586. 

Va.—Jolly v. Com., 136 Va. 756, 118 
SE 109. 

Wash.—State  v. 
Wash. 257, 78 P 814. 

Wis.—State v. Whitton, 72 Wis. 18, 
38 NW 331. 


Druxinman, 34 


Sask.—Rex v. Watchman, 7 Sask. 
L. 350. 
[a] Averment by implication.— 


(1) While it-has been held that, in 
order to justify a conviction, the fact 
that the property was stolen must 
be directly alleged and not left to 
inferences or presumption from other 
facts stated (Anderson v. State, 38 
Filia. 3, 20 S 765) (2) and it was ac- 
cordingly insufficient to allege that 
defendant received property ‘well 
knowing that said property had be- 
fore that been taken, stolen, or car- 
ried away” (Anderson v. Brown, su- 
pra), (3) it has been held without 
qualification that an indictment is 
sufficient which charges that defend- 
ant feloniously and knowingly receiv- 
ed property and that “he well knew 
the same was. stolen’ property” 
(State v. Moultrie, 34 La. Ann. 489; 
State v. Allemand, 25 La. Ann. 525; 
State v. Martin, 94 Wash. 313, 162 P 
356), (4) that defendant received cer- 
tain property “well knowing that each 
and every article and part thereof was 
stolen” (State v. Montgomery, 48 Ida. 
760, 285 ~ 467), (5) that defendant 
received stolen goods “knowing them 
to be stolen’ (Jolly v. Com., 136 Va. 
756, 118 SE 109). (6) So, it has been 
held that an indictment which alleges 
that defendant received property 
“knowing it had been stolen)’ without 
stating as a distinct fact that the 
property had been stolen is sufficient 
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[§ 38] b. Facts Constituting Original Taking. 
According to the weight of authority, it is not nec- 
essary to allege the facts going to constitute the 
original unlawful taking as would be required in case 
of prosecution therefor,'* since the stealing is not 


the foundation of the indictment but matter of in- 


at least after verdict. Sellers v. 
State, 49 Ada. 357. (7) And it was 
held that an allegation that defend- 
ant received the goods of a stranger 
“knowing that they had been thereto- 
fore stolen’ is sufficient where the 
objection was first taken after verdict 
on motion to arrest the judgment, in 
view of statutes providing that in- 
dictments which follow the wording 
of the statute shall be good after ver- 
dict and that when a case may be 
rightfully understood by the courts 
the information shall not be abated 
for any error but may on motion be 


amended. State v. Whitton, 72 Wis. 
13 33 ENIWi ssa 
[b] ‘“Feloniously” stolen.—(1) 


Under a statute providing that who- 


ever Shall receive any goods “that 
shall have been feloniously taken, 
stolen, embezzled, or by false pre- 


tenses obtained, shall suffer impris- 
onment,” it is not essential that an 
indictment based thereon shall allege 
that the goods had been feloniously 
stolen. State v. Nattalie, 163 La. 641, 
112 S 514; State .v. Gulizo, 149 La. 
1090, 90 S 415; State v. Moultrie, 34 
La. Ann. 489; State v. Allemand, 25 
La. Ann. 525. (2) “This precise lan- 
guage, with its accurate punctuation, 
does not necessarily mean that the 
goods, chattels, money, or thing of 
value shall have been either feloni- 
ously taken, or feloniously stolen, or 
feloniously embezzled, or feloniously 


obtained by false pretenses. It 
means, most reasonably, that the 
goods, chattels, money, or thing of 


value shall have been feloniously tak- 
en, or Shall have been stolen, or shall 
have been embezzled, or shall have 
been obtained by false pretenses. In 
other words, the adverb ‘feloniously’ 
qualifies the verb ‘taken’ but not nec- 
essarily the verb ‘stolen,’ or the verb 
‘embezzled,’ or the expression, ‘by 
false pretenses obtained’’”’. State v. 
Gulizo, 149 La. .1090, 1091, 90 S 415. 


[ec] Goods stolen in interstate 
shipment.—Under Act Feb. 13, 1913, 
§ 1 (Comp. St. § 8603), denouncing 
receiving or having in possession in- 
terstate freight, “knowing the same 
to have been stolen,’ an indictment 
charging receiving and having in pos- 
session, “knowing that’ the goods 
“had theretofore been by fraud and 
deception obtained,” charges no of- 
fense against the United States. U. 
S. v. Hopkins, 290 Fed. 619. 


ll. State v. Mitchell, 154 La. 531, 
97 S 850; State v. White, 154 La. 
528, 97 S 849; State v. Williams, 45 
La. Ann. 936, 13 S 932; State v. Har- 
ris, 42 La. Ann, 980, 8 S 5380; State v. 
Hanks, 39 La. Ann. 234, 1S 454. 


12. State v. McLaughlin, 35 Kan. 
650, 12) P32: 5 
[a] Thus a charge that the prop- 


erty was “stolen from another” than 
defendant is implied in an averment 
that defendant, certain articles “of 
the goods and chattels of one M. [who 
is not the defendant], then lately be- 
fore feloniously stolen, taken and 
earried away, unlawfully and feloni- 
ously did buy and receive,” “contrary 
to the statute in such case made and 
provided.” State v. McLaughlin, 35 
Kan. 650, 12 P 32. 

13. U. S—dJones v. U. S., 
(2a): 316 [eit Cyc]. 

Iowa.—State v. Lane, 68 Iowa 384, 
27 NW 266. 


y.—Newton v. 
SW 108. 


19) E. 


COM yp Loom ya 4. 


K 
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hae relies v. Moultrie, 34 La. Ann. 


Mass.—Com. v. Lakeman, 5 Gray 
N. Y.—Peo. 
202. 


Okl.—Winfield v. State, (Cr.) 280 
P 6305 Butcher v. State, (CrZ) 27:9 (2 
Ms Prince ve state... OklACralez. 
224 P 996; White v. State, 23 Okl. Cr. 
198,. 214 P 202; Webb v. State, 19 
Okidka'@rs7 450; 3200) P79 = Nee Galliseys 
State, 6 Okl. Cr. 512, 120 P 297; Hart- 
graves v. State, 5 Okl. Cr. 266, 114 
eae 33 LRANS 568, AnnCas1912D 
480. k 


Or.—State v. Robinson, 74 Or. 481, 
145 P. 1057. 


ee ER ge v. State, 9 Yerg. 


Tex.—Wilson v. State, (Cr.) 28 SW 
(2d) 804; Zweig v. State, 74 Tex. Cr. 
306, 171 SW 747; Brothers vy.’ State, 
22 Tex, A. 447, 3 SW 737; Hodges v. 
State, 22 Tex. A. 415, 3 SW 739. 


Utah.—Peo. v. Gough, 2 Utah 70. 


Wash.—State v. Ketterman, 
Wash. 264, 154 P 182 [cit Cyc]. 


“The same technical particularity 
is not required in stating the larceny, 
in an indictment against one charged 
as a receiver of stolen goods, as would 
be required in an indictment against 
the party charged with committing 
the larceny.” Com. v. Lakeman, 5 
Gray (Mass.) 82, 88. 

[a] Averments held sufficient.— 
(1) An allegation, that accused un- 
lawfully received wagons, which 
wagons had theretofore been stolen, 
was a Sufficient allegation as to the 


Vermscein.e ly dearer 


89 


previous larceny of the wagons. 
Newton vy. Com., 158 Ky. 4, 164 SW 
108. (2) An indictment is sufficient 


which alleges that defendant had re- 
ceived certain property which had 
theretofore “been acquired by another 
in such manner as that the acquisi- 


tion thereof comes within the mean- 
ing of the term ‘theft.’”’”? Moore v. 
State, (Tex. A.) 12 SW 407; Brothers 


v. State, 22 Tex. A. 461, 3 SW 737. 


[b] Taking and carrying away.— 
An averment that the property had 
been. stolen is sufficient without the 
further averment that the property 
had been taken and carried away. 
State v. Moultrie, 34 La. Ann. 489; 
Com. v. Lakeman, 5 Gray (Mass.) 


{c] Goods in interstate shipment. 
—(1) Indictments for receiving mer- 
chandise stolen from interstate ship- 
ments need not charge the theft with 
the particularity required in larceny. 
Tingley v. Be) eB (OOW Thy ficeSins 
tiorari den 280 U. S. 598 mem, 50 SCt 


69 mem, 74 L. ed. 644 mem]; Jones 
Vou Use Sea or Be 2a) 316. s Abraham 
View Wig sss BLOM (Cd) engi fen uCy.eur 
Bloch: ve U. (St, 261 Med) "821. [cer- 


tiorari den 253 U. S. 484 mem, 40 SCt 
481 mem, 64 L. ed. 1025 mem]. (2) 
Thus it has been held sufficient to 
charge the original theft in this lan- 
guage ‘‘which (referring to the 
goods) had theretofore been stolen 
from Joe Abraham, the owner there- 
of at Bristow, Okl.” Abraham vy. U. 
S., supra. (3) And an indictment 
charging the offense of receiving or 
having in possession property stolen 
from an interstate shipment, know- 
ing the same to ‘have been stolen, 
which alleged that the property which 
was being transported in interstate 
commerce was stolen from a specified 


car, is not defective, in that it did 


Bis [5a Coda] 
ducement thereto!* and since a statement of the facts 
going to constitute the original unlawful taking is 
not essential to a deseription of the offense.*® 


[§ 39] 8. The Receiving. Inasmuch as the in- 
dictment or information must allege all the essential 
elements of the offense,*® it is necessary to allege that 
accused’ bought, received, concealed, or aided in con- 
cealing, or withheld the goods according as the local 
statute may provide.1? 


Surplusage;!S duplicity.1° If the indictment 
charges buying of stolen goods, concealment is not 
an essential element of the offense and need not be 
alleged,?° but if alleged the allegation will be consid. 
ered as surplusage and will not vitiate the indict- 
ment.2!_ And an indictment under a statute making 
it an offense to “buy, receive, conceal, or aid in the 
concealment of’ stolen goods which employs the 
terms “receive and conceal’ is not bad as the aver- 
ment as to concealment may be treated as surplus- 
age.”* An indictment charging that accused “fe- 
loniously, willfully, and for his own gain did buy 
and receive” a certain stolen mule does not charge 
two offenses.?* It has also been held that under a 
statute making it a crime to buy, receive “or” aid in 
concealing goods, an indictment may charge that 
defendant bought, received “and” aided. 


Payment of consideration. An 


not show that the property was tak- 
en from the car without the consent 
of the owner. Alleging that it was] qq. 
taken from a car necessarily implies < 
that it was taken without the own- 
er’s consent. Bloch v. U. S., supra. 


{d] But in Missouri it has been 
held necessary to allege all the es- 
sential elements of larceny, the rea- 
son assigned being that defendant 
has the right to join issue with the N. 
state upon the allegation of larceny 
and show that in fact no larceny was 
committed. State v. Smith, 250 Mo. 
350, 157 SW 319; State v. Fink, 186 
Mo. 50, 84 SW 921. 


41 Ala. 393. 


525. 
Mo.—State v. 


27 SW (2d) 726. 
Y.—Peo 


343, 17 SE 799. 
121, 
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indictment for |! 


Ind.—Wertheimer: v. State, 169 NE 
Partlow v. State, 
Holford v. State, 2 Blackf. 103. 


La.—State v. Allemand, 25 La. Ann. 


Mayer, 209 Mo. 391, 
107 SW 1085; State v. Eggleston, (A.) 


ple v. Hartwell, 
WG 361, 59 NE 92 Orel NIE 


Ss. C.—State v. Crawford, 39 S. C. 


Tex.—Mooney v. State, 73 Tex. Cr. 
164 SW 828. 


[§§ 38-41 


“receiving” stolen goods need not allege that accused 
paid any consideration for the goods,** since this is 
not essential to constitute the offense.*° : 


[§ 40] 4. Guilty Knowledge. Guilty knowledge 
being the gist of the offense,?* it is necessary for 
the ‘indictment or information to charge that ac- 
cused received the stolen goods knowing at the time 
of receiving them that they were stolen.?® But it 
is not necessary to allege that accused knew the goods 
were stolen from any particular person.” 


[§ 41] 5. Intent.2° Where a criminal intent is 
not an essential element of the offense,?+ it is un- 
necessary to allege a criminal intent.*? On the oth- 
er hand, where such intent is an indispensable ele- 
ment of the offense,?* the averment of a criminal in- 
tent is indispensable.*4 The words used in describ- 
ing this intent depend on the wording of the local 
statutes describing the offense and also on the grade 
of the offense. Where the offense charged is the 
common-law misdemeanor of receiving stolen goods,*® 
it is sufficient to deseribe the intent as unlawful and 
unnecessary to allege that it was felonious.*®° Where 
the offense charged is a felony under the local stat- 
utes,®* according to the particular wording of these 
statutes, it has been held necessary or sufficient to 
deseribe the intent as “eriminal,”*® “felonious,’’?® 


alleging that defendant had received 
goods of A, he, the said A, knowing 
them to have been stolen, cannot be 
amended after verdict by striking out 
the name of A and substituting the 
name of defendant. Reg. v. Larkin, 
Dears. C. C. 365, 169 Reprint 762. 


[ad] Goods stolen in interstate 
shipment.—(1) It is necessary to 
know that the property was stolen, it 
is not necessary to know that the 
property was stolen from an inter- 
state shipment. See supra § 35. (2) 
Accordingly it is not necessary in a 
prosecution for this offense to allege 
that defendant knew that the prop- 


166 NE 651; 


166 N. 
Cre, Suiwe 


penn: Cae v: State, 9 Yerg. Vt.—State v. Bannister, 79 Vt. 524, oer pe Mi eee Gag 
Deliatiioly (mopihson 7400481) |= bene : Fed. 538; Rosen v. U. S., 271 Fed. 651. 
TAS T057. ; ; *|  Eng.—Reg. v. Larkin, Dears. C. C.| 29. State v. Smith, 250 Mo. 350, 
365, 169 Reprint 762. 157 SW 319; ‘State v. Sakowski, 191 


16. See supra § 36. 
17. See supra § 7. 


18. Generally see Indictments and 
Informations §§ 300-307. 


19. Generally see Indictments and 
Informations §§ 320-356. 


20. Holtz v. State, 30 Oh. St. 486. 
See Bloch v..State, 81 Tex. Cr. 1, 193 
SW 303 (where the statutes make it 
an offense either to receive or conceal 
stolen property knowing it to be stol- 
en, an indictment which charges the 
receiving of stolen property is suffi- 
cient without also charging that the 
property was concealed). 


21. Holtz v. State, 30 Oh. St. 486. 
22. State v. Murphy, 6 Ala. 845. 


23. Peo. v. Montejo, 18 Cal. 38 
(the addition of the word “received,” 
although not necessary, does not 


make the offense less than or different 
from buying the property stolen). 


24 State v. Feuerhaken, 96 Iowa 
299, 301, 65 NW 299 (this, it was said, 
“is proper pleading and does not in- 
volve more than one charge’’). 


25. State v. Nattalie, 163 La. 641, 
112 S 514; Hopkins v. Peo., 12 Wend. 
CONne Win) euiOg 


26. See supra § 26. 
27. See supra § 18. 


28. Ala.—Anderson v. State, 
Ala. 126, 30:S 375; 


f 130 
Huggins v. State, 


Sask.—Rex v. Leschinski, 
Cas 199, 9 WestLR 602. 


[a] Averments held  sufficient.— 
(1) That accused received property 
stolen with a felonious intent know- 
ing the same to have been stolen at 
the time, is sufficient, if not being 
necessary to allege that defendant 
feloniously received property feloni- 
ously stolen knowing it to have been 
feloniously stolen. State v. Allemand, 
25 La. Ann. 525. (2) That accused 
received property which had before 
then been feloniously taken and car- 
ried away, and that he knew that the 
property had been feloniously taken 
and carried away. Huggins v. State, 
41 Ala. 393. (3) That accused un- 
lawfully received and concealed cer- 
tain cattle, that such cattle had there- 
tofore been acquired by another per- 
son in such manner that its acquisi- 
tion was a theft, and that accused 
received and concealed the cattle 
knowing them to have been so ac- 
quired. Mooney v. State, 73 Tex. Cr. 
121, 164 SW 828. 


{[b] Averment held insufiicient.— 
The use of the word ‘feloniously” 
in an indictment to describe the act 
of receiving stolen property is not 
Sufficient to show that the receiving 
of the property was with the knowl- 
edge that it was stolen. Peo. v. Hart- 
well, 166 N. Y. 361, 59 NE 929. 


{c] Amendments.—An indictment 


17, CanCr 


Mo. 635, 90 SW 435, 4 AnnCas 751. 


30. In prosecution for larceny see 
Larceny §§ 350-352. 


31. See supra § 23. 


32. Renfrow v. State, 154 Miss. 
523, 122 S 750 (construing a statute 
providing that, “if a person buy or 
receive in any manner or on any con- 
sideration personal property of any 
value, feloniously taken away from 
another, knowing the same to ‘have 
been so taken, he Shall be guilty of 
receiving stolen goods, and, on con- 
viction, shall be punished,” ete. It 
was said: “The words ‘on any con- 
sideration’ negative the idea that the 
property must have been received 
with any specific intent; consequent- 
ly it is not necessary to so allege in 
an indictment’’). 


33. See supra § 23. 


34. See cases infra this section. 
35. See supra § 1. 
36. State v. Hodges, 55 Md. 127; 


Rex v. Garland, 
22°Cox CC.) 292. 


37. See aes §§, 1, 23; 


38. Peo. Weldon, 111 N. Y, 569, 
19 NE 279 (ihe word “criminally” is 
the equivalent of ‘feloniously” and 
constitutes a sufficient description of 
the intent). 


39. Com. v. Green, 7. Ky. ‘Op. 716: 


PLO Oe Sess 154, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 41-42] 


“unlawful, wilful and felonious,’’?° 
4 b b 
felonious,”4! or “unlawful and fraudulent.” 


Where the statutes make 
it an element of the offense that the stolen goods 
‘should have been received with the intent to defraud 
the owner,** the indictment or information must. al- 
But it has generally been held 
that if such intent is not mentioned in the statute, an 
averment thereof is unnecessary*® although there is 


Intent to defraud owner. 


lege this intent.*+ 


authority to the contrary.*® 
Intent to benefit defendant. 


ute does not provide that the property should have 


If the statute makes 
the receiving of stolen property an offense, where the 
property is so received by defendant “with intent to 
convert it to his own use or gain,’’** an indictment 
which fails to allege that the property was received 
with such intent is fatally defective.** 
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‘“onlawful and 
an intent.*® 


for larceny.°* 


‘been received with the intent to convert it to defend- 


40. Shuttles vy. Com., 
227 SW 154. 


41. Gandolpho v. State, 33 Ind. 439. 


42. Rosenbloom vy. State, 19 Oh. 
CiteCt NiuiS.cep. 

43. See supra § 23. 

44, Ala.—Anderson v. State, 130 
Ala. 126, 30 S 375; Holt v. State, 86 
Ala. 599, 5 S 798; Sellers v. State, 
49 Ala, 357. 

Ark.—Cochran vy. State, 169 Ark. 
503, 275 SW 895; State v. Bills, 118 
Ark. 44, 176 SW 114. 


D. C.—U. S. v. Lowenstein, 
PCenoLb, 

Ind.—Pelts v. State, 8 Blackf. 28. 
But see Gandolpho v. State infra 
note 45 (decided under later statute). 


Nebr.—Darrah v. State, 65 Nebr. 
201, 90 NW 1123. 


Tenn.—Rice v. State, 3 Heisk, 215; 
‘Hurell v. State, 5 Humphr. 68; Wright 
v. State, 5 Yerg. 154, 26 AmD 258. 


{aj Averment held insufficient.— 
Alleging that the property was 
bought and received with knowledge 
of the fact that it had been stolen is 
not a sufficient allegation that the 
property had been bought and. re- 
ceived with intent to defraud the 


TSO Gy \ai76; 


21 D. 


owner. Darrah vy. State, 65 Nebr. 
201, 90 NW 1123. 

45. U. S.—Bise v. U. S., 144 Fed. 
374, 


Ind.—Gandolpho v. State, 33 Ind. 
439 [dist Pelts v. State supra note 
44 (as having been decided under a 
statute making it an element of the 
offense that the goods should have 
been stolen with intent to defraud 
the owner) ]. 

Je ee vi. Com, 190 even tar 05 
227 SW 154 

fac state v. Hartleb, 35 La. Ann. 
eaet! State v. Moultrie, 34 La. Ann. 
489. 


Mo.—State v. Smith, 250 Mo. 350, 


157 SW 319; State v. Rich, 245 Mo. 
162, 149 SW 464; State v. Sakowski, 
191° Mo. 635, 90 SW 435; State v. 


Richmond, 186 Mo. 71, 84 SW 880. 


Depo ounse v. State, 2 Tex. A. 
46. State v. Crawford, 39 S. C. 343, 


17 SE 799. 
47. See supra § 24. 


48.) \Cohn-tvse, (Us oS.2 
LGW CCASSTL: ; 

49.. Applebaum v. U. S., 274 Fed. 
43 [certiorari den 256 U. S. 704 mem, 
41 SCt 625 mem, 65 L. ed. 1180 mem]; 
State v. Hodges, 55 Md. 127; State v. 
Richmond, 186 Mo. 71, 84 SW 880. 

50. Peo. v. Avila, 43 Cal. 196; 
er ae Montgomery, 48 Ida. 760, 285 


258 Fed. 355, 


If the stat- Money.®> In 

otherwise®® an 

51. U. S—wU. S. v. Johnston, 292 
Fed. 491. 


Al UPD) v. State, 87 Ala. 80, 6 


Ark.—Atchison v. State, 90 Ark. 
457, 119 SW 651. : 
Colo.—Miller vy. Peo., 13 Colo. 166, 


21 P 1025. 


Fla.—Gabriel v. State, 44 Fla. 57, 
BA Seyi 


Ga.—Brown vy. State, 116 Ga. 559, 
42 SE 795. 


Ill.— Williams y. Peo., 
Ky.—Duncan v. Com., 
176 SW 984. 
Pr taee ea v. Campbell, 103 Mass. 
Miss. eee v. State, 90 Miss. 516, 
43 S 61 
Mo. Beth. v. Kosky, 191 Mo. 1, 90 
SW 454 


101 Ill. 382. 
165 Ky. 247, 


Mont=*State v. Moxley, 41 Mont. 
402) 1103 PeSomLeie Cy.cil 
Nebr.—Korab v. State, 


93 Nebr. 
66, 189 NW 717, LRA 1915B 83. 


N. J.—State v. Rubin, 92 N. J. L. 
527, 105 A 894. 


N. Y.—Peo.-v. Wiley, 3 Hill 194. 


Era C.—State v. Horan, 61 N. C. 
yay he ae Vi state, 932 ©,..C, As 


Or.—State v. Robinson, 74 Or. 481, 
1455 POT, 


R. I.—State v. Nelson, 
31, 60 A 589. 

Eng. —Reg. v. Robinson, 4 F. & F. 
43, 176 Reprint 459. 


a) Eve IX, 


52. Brown v. State, 116 Ga. 559, 
42 SE 795; Williams v. Peo., 101 
Ill. 382; Korab v. State, 93 Nebr. 66, 


139 NW 717, LRA1915B 83; 
Wiley, 3 Hill (N. Y.) 194. 


[a] Exception to rule has some- 
times been made and an indictment 
which would otherwise be held insuf- 
ficient for uncertainty in describing 
the property upheld where it is al- 
leged that a more particular descrip- 
tion was to the grand jury unknown. 
U.S. v. Hopkins, 290 Fed. 619; Camp- 
bell v. Smith, (Miss.) 17 S 441. 


[b] Particular descriptions held 
sufficient: (1) ‘‘Cotton of the value 
of about forty dollars, the personal 
property of John D. Adair,” it being 
unnecessary to state any more specific 
description of the property as that it 
was either cotton in the seed or gin 
cotton. Sellers v. U. S., 49 Ala. 357. 
(2) “Thirty yards of cloth and one 
coat.’”’?’ Com. v. Campbell, 103 Mass. 
436. (3) “Two cases containing thir- 
ty-five pairs of shoes.’ State v. Sa- 
kowski, 191 Mo. 635, 90 SW 435. (4) 
“1,200 cigars of the value of $42.” 
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ant’s use, it is, of course, unnecessary to allege such 
If the statute makes it an offense for 
a person to receive stolen goods “for his own gain, 
or to prevent the owner from again possessing his 
property,” it is sufficient to allege either intent and 
unnecessary to allege both intents.°° 


[§ 42] 6. Description of Property. It is indis- 
pensable that the indictment or information shall 
describe the property stolen®! and this it must do 
with certainty and accuracy.®? 
larity of description is required as in an indictment 
The foregoing requirement is based 
on the necessity of identifying the offense so that 
accused may by proper plea protect himself against 
another prosecution for the same offense.°* 


The same particu- 


the absence of statute providing 
indictment for receiving stolen 


State v. Kosky, 191 Mo. 1, 90 SW 454. 
(5) “One hundred and twenty-five 
pounds of brass.’ State v. Rubin, 92 
N. J. L. 527,'105 A 894 [aff 91 N. J. 
L. 368, 103 A 390] (failure to specify 
nature and form of the brass immate- 
rial). (6) “Thirty thousand :San 
Felice cigars, of the value of fifteen 
hundred dollars, one case of dry goods 
of the value of six hundred dollars.” 
State v. Smith, 250 Mo. 350, 364, 157 
SW 319. (7) “Twelve joints of meat.” 
Peo. v. Knight, 323 Ill. 567, 154 NB 
418. (8) “Five finger rings.” Atchi- 
son v. State, 90 Ark. 457, 119 SW 651. 
(9) “A sack of nitrate of soda, two 
hundred pounds of the value of ten 
dollars.” Fowler v. State, 25 Ga. A. 
297, 103 SE 264. (10) ‘Five automo- 
bile tires.”. Burke v. State, 32 O. C. 
Ac 18x. (11) “A large quantity of 
Wayne knit hose, to wit, one case of 
hose, then and there of the value of, 
to wit, five hundred and seventy-six 
dollars.” Pounds v. U. S., 265 Fed. 
242, 243. (12) ‘‘Two horses, thirty 
mares, and twenty geldings.” State 
V. Hanna, 35° Or. 195; 57 P6229." (G3) 
A top of an iron box, which, when 
stolen, had been separated from the 
box, was sufficiently described as “‘one 
pound of iron,” in an indictment for 
receiving stolen goods. State v. 
Horan, 61 N.C. 571. (14) “Thirteen 
bundles of hides,’ of a designated 
value, “Cohen Nv. Ul iS. (277 Meda Wii 
{certiorari den 257 U. S. 657 mem, 42 
SCt 183 mem, 66 L. ed. 420 mem]. 
(15) “A quantity of suit cases of a 
number and description to the grand 
jurors aforesaid unknown,’ without 
alleging the size or color of the suit 
cases or the exact quantity stolen 
is sufficient. Peo. v. Nussbaum, 87 
Misc. 269, 150 NYS 605. 


[c] Descriptions held insufficient. 
—(1) “Certain lot of brass fittings, 
to wit, 400 pounds, of the value of 
three hundred dollars.” Brown _ v. 
State, 116 Ga. 559, 42 SE 795. But 
see supra [b] (5). (2) ‘Personal 
property of L. of the value of $48, 
then lately before stolen.’ Korab 
v. State, 93 Nebr. 66, 139° NW 717, 
LRA1915B 83. 

53. U.S. v. Johnston, 292 Fed. 491; 
Miller v. Peo., 13 Colo. 166, 21 P 1025; 
Duncan v. Com., 165 Ky. 247, 176 SW 
984; Wells v. State, 90 Miss. 516, 43 
S 610. 

In prosecution for larceny see Lar- 
ceny §§ 268-300. 

54. Brown v. State, 116 Ga. 559, 
42 SE 795; State v. Moxley, 41 Mont. 
402, 110 P 83 [cit Cyc]. 

55. See generally Larceny §§ 275, 
276, 279. 

56. See statutory provisions. 


[a] In Kentucky, under a statute 
providing that in an indictment for 
larceny of money it is sufficient to 


520 [58 C.J.] 
coins®? or notes®* should state the number and de- 
nomination thereof or allege that this could not be 
done because the same was unknown to the grand 
jury. 

Change in form of property stolen. When the 
property which was received is in form different 
from that stolen, the property in the form in which 
it was received must be described and not simply 
that which was stolen.°® But it is not necessary to 
state in express terms that the goods still retained the 
character of stolen goods received when this fact 
is necessarily implied from other averments in the 
pleading.°®° 

Property stolen in interstate shipment. Where 
the indictment is for receiving goods stolen in inter- 
state shipment,®! an indictment alleging that ac- 
cused feloniously received goods which had been 
a part of an interstate shipment stolen in the course 
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[§§ 42-43 


of shipment sufficiently alleges that the goods were 
interstate commerce and have not lost their character 
as such.°? 

[§ 43] 7. Ownership of Property®*—a. In Gen- 
eral. According to the weight of authority, the name 
of the owner of the goods must be averred,®* if 
known,*® and a non-compliance with this requirement 
renders the indictment or information fatally de- 
fective.°® If the ownership of the property is un- 
known to the grand jury, this fact may be alleged as 
an excuse for failure to allege ownership;°* but 
such allegation is material and if it be shown that the 
name of the owner might have been ascertained by 
the use of reasonable diligence, a conviction will not 
be sustained.°* : 

Minority rule. In a limited number of jurisdic- 
tions, the local statutes have been construed as ren- 
dering an allegation as to ownership unnecessary.°? 


allege the larceny thereof without 
specifying the coin, number, denomi- 
nation or kind thereof, an indictment 
for receiving stolen money is suffi- 
cient without any other description of 
the money than that it was “of the 
value of one hundred dollars and of 
other value of twenty dollars and 
over.” Stone v. Com., 67 SW 841, 24 
KyL 10. 

57. Burney v. State, 87 Ala. 80, 6 
S 391; State v. Murphy, 6 Ala. 845. 


fa] Description held insufficient.— 
“Two hundred dollars in gold coin of 
the United States, the personal prop- 
erty of James D. Sikes.” Burney v. 
State, 87 Ala. 80, 6 S 391. 


58. Baggett v. State, 69 Miss. 625, 
13 S 816 
fa] Description held sufficient.— 


“One ten-dollar greenback bill, paper 
currency, lawful money of the United 
States.” Rowland v. State, 140 Ala. 
142, 37 S 245. 


{b] Description held insufficient. 
—‘‘$200, in United States national 
banknotes, of the value of $200.; 
" $200. in United States Treas- 
ury notes, of the value of $200.” 
pacectt v. State, 69 Miss. 625, 13 S 


59. Gabriel v. State, 44 Fla. 57, 32 
SA779: 

60. Partlow v. State, (Ind.) 166 
NE 651; Semon v. State, 158 Ind. 55, 
62 NE 625. 

[a] Thus an averment that de- 
fendant ‘“feloniously” received the 


goods that had been stolen is equiva- 
lent to a charge that defendant re- 
ceived the goods which at the time 


Semon v. State, 158 Ind. 55, 
To same effect Wertheim- 
er v. State, (Ind.) 169 NE 40. 


61. See supra § 35. 

62. Kasle v. U.S., 233 Fed. 878, 147 
CCA 552. 

63. In prosecution for larceny see 


Larceny § 307 et seq. 


GES) (Wo Sees cGnelopienig, AUG Se alr ha ap Sy 
47, 19 SCt 574, 43 L. ed. 890; Wild v. 
U. S., 291 Hed. 334; Kasle v. U. S., 
233 Fed. 878, 147 CCA 552. 


Ala.—Dudley v. State, 19 Ala. A, 
519, 98 S 490. 

Ark.—Brown v. State, 108 Ark. 336, 
157 SW 934. 

Cal.—Peo. v. Ribolsi, 89 Cal. 492,26 
A082) 


Colo.—Miller v. Pevo., 13 Colo. 166, 
Pil TES anys 


Conn.—State v. Fox, 83 Conn. 286, 
76 A 302, 19 AnnCas 682, 


Del.—State v. Rollo, 
54 A 683. 


Fla.—Alvarez v. State, 75 Fla. 286, 
78 S 272. 

Tll.—Peo. v. Krittenbrink, 269 Ill. 
244,100 NE 1005; Aldrich v. Peo., 225 
Ill. 610, 80 NE 320. 


Ind.—Palmer v. State, 197 Ind. 625, 
150 NE 917. 


La.—State v. Newton, 166 La. 297, 
TS) 2st 


Me.—State v. McAloon, 40 Me. 133. 
Mass.—Com. v. Finn, 108 Mass. 466. 


Mo.—State v. Pollock, 105 Mo. A. 
273, 79 SW 980. Compare State v. 
Park, 322 Mo. 69, 16 SW (2d) 30 (un- 
der a statute providing that “every 
person who shall buy, or in any way 
receive, any goods . . that-shall 
have been stolen from another, know- 
ing the same to have been so .. . 
stolen, shall, upon conviction, be pun- 
ished,” ete., ‘the identity of the own- 
er of the stolen goods is not within 
the reasonable intendment of the 
statute as an element of the crime of 
receiving stolen goods’’). 


Mont.—State v. Moxley, 
402, 110, 33° [eit Cyc]. 


N. D.—State v. Ross, 46 N. D. 167, 
179 NW 993. 


Oh.—Burke v. State, 32 O. C. A. 157. 


Or.—State v. Robinson, 74 Or. 481, 
145 P 1057. 


Pa.—Com. v. Bowers, 3 Brewst. 350. 


S. C.—State v. Williams, 33 S. C. L. 
229. But see State v. Teideman, 35 
Ss 60a 166 OOS 


Tex.—State v. Perkins, 45 Tex. 10; 
Arcia v. State, 28 Tex. A. 198, 12 SW 
599; Brothers v. State, 22 Tex. A. 447, 
3 SW 737. 


“The owner’s name is essential in 
identification of the offense. The 
transaction is identified, not only by 
a description of the stolen property, 
but also by the ownership. Identity 
of the property embraces the element 
of ownership as a necessary part of 
the description.” State v. Robinson, 
74 Or. 481, 4838, 145 P 1057. 


[a] Property of United States.— 
An indictment for receiving and con- 
cealing and having and retaining 
property belonging to the United 
States with intent to convert it should 
have alleged that the property was 
stolen from the United States. Wild 
v. U. S., 291 Fed. 334. 


[b] Averment held sufficient.—An 
averment that defendant knowingly 
received stolen property, to wit, two 


19 Del. 421, 


41 Mont. 


hind quarters and one front quarter 
of dressed stag beef fresh weighing 
about seventy-five pounds each and 
one piece of dressed fresh side pork, 
weighing about ten pounds, from a 
party or parties unknown, not the 
property of said Sam Ross, knowing 
the same to have been stolen, and ~* 
with the intent to deprive the owner 
thereof, then and there of the value 
of $50; the same being a part of the 
beef and pork stolen as follows, to 
wit, that at the said time and place 
an unknown person or persons did 
wilfully, unlawfully and feloniously 
take, steal and carry away two dress- 
ed beeves and one dressed hog from 
the slaughterhouse used by Sjol Bros. 
near Van Hook, N. D., then and there 
the property of Sjol Bros. and not 
the property of the person or persons 
unknown, with the intent to deprive 
the owner thereof, then and there of 
the value of $200. State v. Ross, 46 
No Di167,.1279) NEW 993. 


65. State v. Moxley, 41 Mont. 402, 
110 P 83 [cit Cyc]; State v. Robin- 
son, 74 Or. 481, 145 P 1057 [cit Cyc]. 


66. See cases supra notes 64, 65. 

‘67. Sault v. Peo., 3 Colo. A. 502, 32 
Pe 263% * 

68. Sault v. Peo., supra. 

69. See cases infra this note. 

[a] In Kentucky, under statutes 


providing that whoever shall receive 
any stolen goods, the stealing where- 
of is punishable as a felony or mis- 
demeanor Shall be liable to the same 
punishment to which the person steal- 
ing the same is by law subjected and 
that an erroneous allegation as to the 
owner of the property taken or in- 
jured is not material if it be described 
with sufficient certainty to identify 
the act, it is not necessary to name 
the owner of the property if the crim- 
inal act ts sufficiently described so 
as to be identified with the one which 
accused is called upon to answer. 
Shuttles v. Com., 190 Ky. 176, 227 SwW 
154. See Com. v. McGarvey, 158 Ky. 
570, 165 SW 9738 (as sustaining this 
view). And see infra § 59 (for ef- 
fect of variance between allegations 
and proof). ; 


[b] In Oklahoma an averment of 
ownership has been held unnecessary 
under a statute providing that any 
person who buys or receives in any 
manner, upon any consideration, any 
personal property, of any value what- 
soever, that has been stolen from any 
other, knowing the same to have been 
stolen, is punishable, ete. Winfield y. 
State, (Cr.) 280 P 630; Butcher y. 
State, (Cr.) 279 P 973; Webb v. State, 
19 Okl. Cr. 450, 200.P 719; McGill v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 44-47] 


[§ 44] b. Persons Having Possession. The goods 
may be described as the property of the person from 
whose possession they were stolen.7° However, a 
person who has the mere custody of goods as distin- 
guished from the possession thereof has no such prop- 
erty in them as will support an allegation of owner- 
ship, and an indictment for receiving goods stolen 
while in his custody must allege ownership in the 
person for whom he holds the possession.?? 


[§ 45] c. Partnerships and Corporations. If the 
ownership of the property stolen was in a partner- 
ship, it will be sufficient for the indictment to allege 
that it was the personal property of persons named 
described as copartners doing business under a speci- 
fied name.*? But it is necessary that the names of 
the several persons composing the firm be stated™ 
unless the statute provides that: ownership may be 
laid in one of the partners.7* In a prosecution un- 
der a statute denouncing receiving goods stolen “from 
any other person,” an indictment stating that goods 
were stolen from a corporation is not defective for 
this reason, since “person” includes bodies corporate 
as well as individuals.*®° In some jurisdictions, it 
is not necessary to allege that the owner of stolen 
property was a corporation where its name as set out 
in the indictment implies that it was such;*® but in 
others it has been held that an information which 
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alleges that the property stolen was owned by a cor- 
poration giving its name and alleging its corporate 
character sufficiently states the ownership of the 
goods.77 A railroad company in possession of a 
railroad belonging to another company under a lease 
requiring it to maintain the property, is properly 
alleged to be the owner of wires severed from rails 
and permitted to remain upon the right of way be- 
fore their asportation in an indictment for receiving 
wires after their theft.7® 


[§ 46] d. Property in Custody of Common Car- 
rier. The ownership of property stolen from a com- 
mon carrier in whose possession it has been placed 
for transportation may properly be laid in the car- 
rier as being the special owner thereof*® or in the 
general owner having constructive possession®® or 
ownership may be laid in the carrier in one count and 
in the general owner in another count.5+ And the 
propriety of laying the ownership in the earrier is 
not affected by the fact that it is operated by a di- 
rector general of railroads.*? 


[§ 47] 8. Name of Thief or Person from Whom. 
Goods Received. In the majority of jurisdictions, 
it is held that the indictment or information for re- 
ceiving stolen goods need not state the name of the 
thief or person from whom the goods were received ;*? 
and that the indictment or information need not al- 


State, 6 Ok]. Cr. 512, 120 P 297; Hart- 
graves v. State, 5 Okl. Cr. 266, 114 P 


yaw 33 LRANS 568, AnnCas1912D 
[ec] In Washington (1) an aver- 


ment of ownership has been held un- 
necessary where the property is suf- 
ficiently described to identify the 
transaction relied on by the state un- 
der statutes requiring .the informa- 
tion to contain a statement of the 
acts constituting the offense in order- 
ly and concise language in such man- 
ner as to enable a person of common 
understanding to know what is in- 
tended, and providing that no infor- 
mation shall be held insufficient for 
any matter formerly deemed a defect, 
but which does not tend to defeat the 
substantial rights of the parties. 
State v. Martin, 94 Wash. 313, 162 P 
356. (2) And an information charg- 
ing that accused at a certain time 
and place received from two named 
individuals seven cows and three 
calves sufficiently describes the prop- 
erty to identify the transaction relied 
on by the state. State v. Martin, su- 
pra. 


70. Ala.—Dudley v. State, 19 Ala. 
A. 519, 98 S 490. 


Mass.—Com. v. Maguire, 108 Mass. 
469; Com. v. Finn, 108 Mass. 466. 


Pa.—Com. v. Bowers, 3 Brewst. 350. 


S. C.—State v. Williams, 33 S. C. 
2:29. 


Tex.—Fallon v. State, 89 Tex. Cr. 
247, 230 SW 170; Arcia v. State, 28 
Tex, A, 198, 12, SW 5992. Compare 
Trail v. State, (Cr.) 57 SW 92. Qt is 
not necessary in an information for 
receiving stolen goods to allege the 
name of the person from whose pos- 
session the goods were stolen. The 
reason alleged was that “it is not nec- 
essary in a count for receiving stolen 
property to allege the essential ele- 
ments of theft’’). 

And see Larceny § 319. 


[a] Reason for rule.—‘‘Possession 
is prima facie evidence of title. 
Against all persons not having a bet- 
ter right, it constitutes, or rather an- 
swers for a right of property. An 
action, alleging property, may be 
maintained upon it; because a mere 


stranger, who derives no title, right 
or authority from the previous own- 
er, cannot set up his title against the 
right thus gained by possession.” 
Com. v. Finn, 108 Mass. 466, 468. 


{b] Thus (1) in an indictment for 
receiving stolen goods, or for lar- 
ceny, the goods may be described as 
the property of one who had posses- 
sion, ‘but who, by reason of having 
purchased them from a thief, had no 
title thereto. Com. v. Bowers, 3 
Brewst. (Pa.) 350. (2) An indict- 
ment for receiving stolen money may 
lay the money as the property of the 
person from whom it was stolen, al- 
though he himself stole it from the 
true owner. Com. vy. Finn, 108 Mass. 
466. (3) If goods belonging to sev- 
eral persons jointly are stolen from 
the custody of one in whose posses- 
sion they have been placed for sale, 
an indictment for receiving the goods 
knowing them to be stolen may lay 
the property in him alone. Com. v. 
Maguire, 108 Mass. 469. 


[c] Possession of agent.—Where 
money in the possession of an agent 
of an express company is stolen, an 
information for receiving the stolen 
money may lay the ownership in.the 
agent, since his possession has all 
the necessary elements of ownership, 
that is to say, “the actual care, con- 
trol, and management” of the same as 
provided by statute. Arcia v. State, 
28 Tex, A. 198; 12 SW 599. 


71. Hogg v. State, 66 Tex. Cr. 252, 
146 SW 195; Bryan v. State, 54 Tex. 
Cr. 59, 111 SW 1035. And see Lar- 
ceny § 319. 


fa] Thus, where a minor son was 
living with his father and under his 
direction and control and was tem- 
porarily looking after horses which 
were on the range and such horses 
were stolen, an indictment for receiv- 
ing them must allege ownership in 
the father and not in the son. Bryan 
VeiSitate, 54 Dex Cr: 59) 111 Swe 1035. 


72. Peo. v. Ribolsi, 89 Cal. 492, 26 
P 1082. 
73. Brown v. State, 108 Ark. 336, 


157 SW 934. 


74. Coplon v. State, 16 Ala. A. 39, 
75 S 184, 


75. State v. Newton, 166 La. 297, 
LIS eZ 3 Lt 

76. State v. Rollo, 19 Del. 421, 54 
A. 683; Palmer v. State, 197 Ind. 625,. 
150 NE 917. And see Larceny § 315. 

77. Alvarez v. State, 75 Fla. 286, 
78 S 272 

78. State v. Fox, 83 Conn. 286, 76 


A 302, 305, 19 AnnCas 682 (“under a. 
proper construction of the lease the 
worn out and removed parts became, 
when severed, the property of the 
lessee’). 


79. U.S.—Cohen v. U. S., 277 Fed. 
771 [certiorari den 257 U. S. 657 mem, 
42 SCt 183 mem, 66 L. ed. 420 mem]; 
Bloch v. U. S., 261 Fed. 321 [certio- 
rari den 253 U. S. 484, 40 SCt 481, 64 
L. ed. 1025]; Kasle v. U. S., 233 Fed. 
878, 147 CCA 552. 


Ala.—Leverett v. State, 18 Ala. A. 
578, 93 S 347. i 


Mo.—State v. Smith, 250 Mo. 350, 


157 SW 319. 
Re ee Vv. State, 32) ©; (©, AS 
ol. 


Or.—State vy. Goldstein, 110 Or. 306, 
224 P 1089. 


And see Larceny § 321. 


80. State v. Smith, 250 Mo. 350, 
157 SW 319; State v. Goldstein, 110: 
Or. 306, 224 P 1089. 


_ [a] Consignee.—If the consignee 
is the true owner of goods in the cus- 
tody of a railroad carrier for trans- 
portation, ownership of the goods sto- 
len may be laid in the consignee. 
White v. U. S., 273 Fed. 517; Kasle 
VeWieSt; 280 Meds 878, 1477 CCAN bode 
rete v. Goldstein, 110 Or. 306, 224 P 
89. 


* 81. Rosenblum v. State, 19 Ala. A. 
442, 98 S 216 (consignee). 


82. Burke v. State, 32 O. C. A. 157. 
And see Larceny § 321. 


83. U. S.—Kirby v. U. S., 174 U. 
S. 47, 19 SCt 574, 43 L. ed. 890. 
Ala.—State v. Murphy, 6 Ala. 845. 
Cal.—Peo. v. Clausen, 120 Cal. 381, 
52 P 658; Peo. v. Ribolsi, 89 Cal. 492, 
26 P 1082; Peo. v. Avila, 43 Cal. 196. 
Colo.—Castner v. Peo., 67 Colo. 327, 


T84° Pr3or, [ero Cyc |; Curl wakleo. os 


\ 
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lege that the name of the thief or person from whom 
the goods were received is unknown. Xe 
reason assigned is that this is not essential to a de- 


seription of the offense.*® 
Minority rule. 


the property was stolen.** 


Pole: 578, 127 P 951, AnnCas1914B 
ik 


Conn.—State v. Alderman, 83 Conn. 


597, 78 A 331. 


Del.—State v. Wright, 2 Pennew. 


228, 45 A 395. 

Fla.—Broxson y.'State, 99 Fla. 1187, 
128 S 628. 

Ill— Peo. v. Israel, 269 Ill. 284, 109 
NE. 969; Huggins. v. Peo., 135 Ill. 
243, 25 NE 1002, 25 AmSR 357. 

Ind.—Wertheimer v. State, 169 NE 
40; Beuchert v. State, 165 Ind. 523, 
76 NE 111, 6 AnnCas 914; Semon v. 
State, 158 Ind. 55, 62 NE 625. 


Iowa.—State v. Feuerhaken, 96 lowa 
299, 65 NW 299. ° 


Ky.—Newton v. Com., 158 Ky. 4, 164 


SW 108; Allison v. Com., 88 Ky. 254. 

La.—State v. Newton, 166 La. 297, 
117 S 281; State v. White, 154 La. 
530, 97 S 849; State v. Laqué, 37 La. 
Ann. 853; State v. Moultrie, 34 La. 
Ann. 489. 

Md.—Henze v. State, 154 Md. 332, 
140 A 218. 


Mass.—Com. v. Grossman, 261 Mass. 
68, 158 NE 338; Com. vi Hogan, 121 
Mass. 373; Com. v. Slate, 11 Gray 60. 

Miss.—Campbell v. State, 17 S 441. 


Mo.—State v. Guild, 149 Mo. 370, 
50 SW 909, 73 AmSR 395; State v. 
Smith, 37 Mo. 58. 


Nebr.—Ream v. State, 52 Nebr. 727, 
‘73 NW 227. 

N. M.—Territory v. 
INGE 563, fd BP 463° 


N. Y.—Peo. v. Nussbaum, 87 Misc. 
269, 150 NYS 605; Peo. v. Caswell, 21 
Wend. 8 
ee ee. v. State, 23 Oh. St. 

Or.—State v. Robinson, 74 Or. 481, 
145, P) 1057; Statevv.; Hanna, 35 Or. 
EOD oe Oa, 

R. I.—State v. Hazard, 2 R. I. 474, 
60 AmD 96. 

S. D.—State v. Pirkey, 22 S. D. 550, 
118 NW 1042, 18 AnnCas 192, 24 S. D. 
533, 124 NW 718. 


Pa Waeserty vy. State, 9 Yerg. 


Claypool, 11 


Wyo.—Curran v. State, 12 Wyo. 553, 
DiGi a Dia 


Eng.—Rex v. Wheeler, 7 C. & P. 
170, 32 ECL 556, 172 Reprint 75; Rex 
Vv. Jervis, 6 C. & P. 156, 25 ECL 370, 
172 Reprint 1188. 

84. U. S.—Kirby v. U. S., 
S. 47, 19 SCt 574, 43 L. ed. $90 


Cal.—Peo. vy. Avila,’ 43 Cal. 196, 


‘Colo.—Curl v. Peo., 58 Colo. 578, 
L2G Pools AnnCas1914B 171 [cit Cyc]. 

Fla.—Broxson vy. State, 99 Fla, 1187, 
128 S 628; Anderson y. State, 38 Fla. 
8, CONS} 765. 

Ind.—Wertheimer v. State, 169 NE 
40; Beuchert v. State, 165 Ind. 523, 76 


174 U. 


In a limited number of jurisdic- 
tions, the rule is well settled that the name of the 
person from whom the property was received must 
be alleged, and, if unknown, that fact should be al- 
leged;8® but it is not necessary to allege by whom 
In one jurisdiction where 
the statute makes the receiver of stolen goods an 
aecessary to the theft, it was held that an indict- 
ment for receiving stolen goods must aver from whom 
the stolen goods were received so as to show that 


RECEIVING STOLEN GOODS 


And the 


he received them from the principal felon.8® 
other jurisdiction, it was held in an early decision, 
that the name of the principal if known must be 


[§§ 47-49 


In an- 


alleged, but if unknown, that fact must be so alleged 


NE 111. 

La.—State v. Newton, 166 La. 297, 
117 S 231; State v. Moultrie, 34 La. 
Ann. 489. 
ae Sake v. State, 23 Oh. St. 

R. I.—State v. Hazard, 2 R. I. 474, 
60 AmD 96. 

Wyo.—Curran vy. State, 12 Wyo. 553, 
(hes DEM Sys 

Eng.—Rex v. Jervis, 6 C. & P. 156, 
25 ECL SOR elie, Reprint 1188. 


85. Huggins v. Peo., 135 Ill. 243, 25 
NE 1002, 25 AmSR 357; Newton v. 
Com., 158 Ky. 4, 164 SW 108; State 
v. Sakowski, 191 Mo. 635, 90 SW 435, 
4 AnnCas 751; Peo. v. Caswell, 21 
Wend. (N. Y.) 86, 88. 


“The receiving of stolen goods is, 
in its own nature, an offense, if they 
be known by the receiver to have 
been stolen; and if directly alleged to 
have been stolen by A., it is difficult 
to conceive that the prisoner should 
be able to defend himself either by 
proving that they were stolen by B., 
or by a failure of the evidence to show 
a thief in particular, so long as the 
accused knew that they were stolen. 

. It cannot therefore be an es- 
sential matter of description that any- 
one in particular committed the 
theft.” Peo. v. Caswell, supra. 


86. Maheney v. State, 29 Okl. Cr. 
233, 233 P 239; Hartgraves v. State, 5 
OK." Crvc266, 114 P3483) 33) RAINS 
568;- State v. Perkins, 45 Tex. 10; 
Nurmereveioctace, 09 -Lexe Cr. seb Sie 1G 
SW (2d) 77; Mayfield v. State, 90 Tex. 
Cr. 315, 234 SW 885; Shipp v. State, 
84 Tex. Cr. 623, 209 SW-656; Wool v. 
State, 83 Tex. Cr. 113, 201 SW 1002; 
Kahanek v. State, 83 Tex. Cr. 19, 201 
SW 994; Williams v. State, 69 Tex. 
Cr. 168, 158 SW 1136; Yantis y. State, 
65 Tex. Cr. 564, 144 SW 947; Frank- 
littiv.ustate, a3 Tex. Criv547%, 51107 Siw 
909; McKay v. State, 49 Tex. Cr. 118, 
90 SW 653; Brothers v. State, 22 Tex. 
A. 447, 3 SW 737; State v. Smith, 98 
W. Va, 185, 126 SEH 708. 


[a] In West Virginia, rule seems 
to\ be based on the peculiar wording 
of the local statute which requires 
that the goods must have been 
bought or received by the accused 
“from another person.” The court 
said: “Can we say that the Legis- 
lature did not mean the receiving 
‘from another person’ to be a part of 
the offense?” State v. Smith, 98 W. 
Ma rlsib, Sine aio OH) 03 


[b] Unknown persons. —(1) Un- 
less record discloses that witnesses 
before grand jury or on trial knew 
name of person from whom accused 
received stolen property, or it is af- 
firmatively shown that grand jury 
could have ascertained his name by 

using more diligence, no error ap- 
pears in returning indictment alleging 
that such person was unknown to 
grand jurors. Barker v. State, 109 
Dex... Cry 6%, 2 SW a2)" Sobe. €2)) Birt 


when proof of the theft by any person will suffice to 
sustain the charge.*® 

[§ 48] 9. Time and Place of Theft.°° 
and place of the theft need not be stated,®? since this 
is not essential to a description of the transaction.®? 

[§ 49] 10. Value.®* 
statute provides that indictments or informations 
must inform accused of the degree of a crime 
charged,®* an allegation of the value of the property 
is necessary for that purpose.?® 


The time 


In jurisdictions where the 


And where a stat- 


a conviction will be quashed where 
it affirmatively appears that knowl- 
edge was available to the grand jury 
that accused claimed to have received 
the property from a certain person 
and was at the time of his arrest in 
possession of a bill of sale of it, and 
there is a complete absence of testi- 
mony showing that the grand jury 
made any effort to ascertain, or was, 
in fact, without knowledge of, the 
name of the person from whom ac- 
cused had _ received the _ property. 
Mayfield v. State, 90 Tex. Cr. 315, 234 
SW 885. To same effect Shipp v. 
State, 84 Tex. Cr. 623, 209 SW 656. 

87. Hartgraves v. State, 5 Okl. 
Cr. 266, 114.P 343, 33 LRANS 568, Ann 
Cas1912D 480. 

8s. State. v. Ives, 35 N..C. 338 
(where it was said that, if the goods 
were received from any other person, 
the statute would not apply). See 
State v. Beatty, 61 N. C. 52 (as sus- 
taining this view). 

89. Simmons vy. State, 4 Ga. 465. 

90. In prosecution for larceny see 
Larceny §§ 353-360. 

91. Ala.—Hester v. State, 103 Ala. 
ey 15 S 857; State v. Murphy, 6 Ala. 


ink or aes Vv. Teraeh, 269 Ill. 284, 109 
NE 96 


a ele Vv. State, 168 NE 458; 


Kaufman v. State, 49 Ind. 248; Hol- 
ford v. State, 2 Blackt. 108. 
Kan.—State v. Lewark, 106 Kan. 


184, 186 P 1002 [cit Cye]. 
Nees Ria v. Sullivan, 136 Mass. 


Mich.—Peo. v. Smith, 94 Mich. 644, 
ee 487; Peo. v. Goldberg, 39 Mich. 


N. Y.—Peo. v. Stein, 1 Park. Cr. 202. 


Keates We v. State, 23 Oh. Cir. Ct, 


rapa v. Robinson, 74 Or. 481, 
145 \P 1057; State. vy. Hanna, 35 Or. 
MIS b Tee Zor 


Ss. C.—State v. Crawford, 39 S. Cc. 
343, 17 SE 799. 


Tex.—State v. Perkins, 45 Tex. 10; 
Wilson v. State, (Cr.) 28 SW. (2d) 
804; Zweig v. State, 74 Tex. Cr. 306, 
176 SW 747; Brothers y. State, 22 Tex. 
A. '447, 3 SW 737 


92. State v. Robinean 74 Or. 481, 
145 P 1057. 


93. In prosecution for larceny see 
Larceny §§ 301-306. 


_94. See Indictments and Informa- 
tions § 190. 


95. State v. Fox, 83 Conn. 286, 76 
A 302, 19 AnnCas 682. See State v. 
Lyon, 17 Wis. 237 (where it was held 
that the value of the property must 
be stated; the provisions of the stat- 
ute under which the indictment was 
‘drawn are not set out and, being an 
early decision, it is not possible at 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 49-52] 
utes provides that the value of the stolen goods re- 
ceived shall be stated, an indictment not complying 
with this requirement is fatally defective.®® On the 
other hand, no allegation of value is necessary where 
it is provided by statute that no indictment shall be 
held insufficient for want of a statement of value,®? 
or that where value is not of the essence of the of- 
fense an indictment will not-be deemed invalid for 
failure to allege value.®® It has also been very gen- 
erally held that where the punishment for receiving 
stolen goods does not in any sense depend on their 
value,®® it is not necessary for the indictment to 
allege any specific value,’ and, if value is alleged, the 
allegation may be treated as surplusage.? 
Sufficiency of allegation. Where an indictment 
alleges the concealing of several articles of stolen 
property which are described, the fact that the goods 
are collectively, instead of separately, valued, does 
not render the indictment void.? 


[§ 50] 11. Conviction of Thief. Where the con- 
viction of the thief is not a condition precedent to 
the conviction of one charged with receiving the 
property stolen,* it is not necessary to allege a con- 
viction of the thief.® 

But in Georgia, where by statute the receiver of 
stolen goods is made an accessary after the fact,® 
an indictment for the offense of receiving stolen goods 
must allege that the thief had been convicted,’ un- 
less he is unknown and that fact is alleged. While 
the indictment and conviction of the principal is not 
an element of the crime of receiving stolen goods 
knowing them to be stolen,® the requirement that the 


this time to aScertain what the pro-| property. 
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principal shall be indicted and convicted is a rule 
of procedure affecting the time when, or the manner 
in which, the accessary can be tried.!° 


And in Massachusetts, under a statute providing 
that the receiver of stolen goods may be prosecuted 
either as a felonious accessary or for a misdemeanor 
only,1+ if the receiver of the goods is prosecuted as 
a felonious accessary, the indictment must allege that 
the principal has been convicted.12 And in Maine, 
it has been held without discussion that “in an in- 
dictment against a receiver of stolen goods, it is nec- 
essary to allege and prove the ownership of the prop- 
erty stolen; or that the principal has been duly con- 
victed.’”’13 

[§ 51] 12. For Concealing Stolen Goods Brought 
from Another State. An indictment for concealing 
stolen goods brought from another state'+ should 
contain a direct statement that the stolen goods were 
brought into the state.1> But it has been held 
that the indictment is sufficient if this fact is nec- 
essarily inferred from facts stated in the indict- 
ment.1® Ina prosecution for concealing stolen goods 
brought from the state of Michigan into the state of 
Indiana, the indictment is not defective for failing 
to allege that the state of Michigan is one of the 
states of the United States;!? the court will take 
judicial notice of this fact.1§ 

[§ 52] 13. Charging Joint Receiving by Con- 
spirators.1® It has been held that an indictment is 
good which charges several defendants with a joint 
receiving, in pursuance of a conspiracy,”° although all 
the goods were received at different times and plac- 


it might |-had been stolen, and that G had plead- 


visions of such statute were). 
96. Sette v. State, 30 Tex. A. 578, 
18 SW 8 


97. Sots v. Gargare, 88 N. J. L. 
889, 95 A 625. 


98. Blum y. State, 196 Ind. 4, 148 
NE 193. 
99. See supra § 14; and infra § 116. 


1. Ala.—Watkins v. State, 21 Ala. 
A. 585, 111 S 43 [certiorari den 215 
Ala. 484, 111 S 44]. 

Cal.—Peo. v. Rice, 73 Cal. 
P ea 

nt.—State v. Moxley, 
402, 116 P 8% [cit Cye]. 
Nebr.—Halbert v. State, 116 Nebr. 


1, 215 NW 459; Mares v. State, 112 
Nebr. 619, 200 NW 448. 


220, 14 
41 Mont. 


R. I.—State v. Watson, 3 R. I. 114. 


And see as sustaining this view 
Sawyer v. Peo., 8 Ill. 58. 


fa] Thus, under a statute making 
it a felony for any person to receive 
or conceal an automobile of any val- 
ue knowing it to have been stolen with 
intent thereby to defraud the owner, 
an indictment based on this statute 
need not allege the value of the prop- 
erty described. Mares v. State, 112 
Nebr. 619, 200 NW 448 [foll Griffith 
v. State, 94 Nebr. 55, 142 NW 790 (an 
analogous decision based on a larceny 


statute containing similar provi- 
sions) ]. 
{[b] In South Carolina the statutes 


provide that one who shall buy or re- 
ceive property knowing it to be stolen 
may be prosecuted for a misdemean- 
or “provided that when the property 
stolen shall be of less value than 
twenty dollars the punishment shall 
not exceed imprisonment in the coun- 
ty jail for thirty days or a fine of 
not more than one hundred dollars.” 
. Under this statute it was held unnec- 
essary to state the value of the stolen 


seem that the proviso contains a qual- 
ification, but it has no requirement 
as to the value of the property neces- 
sary to be traced to the accused on 
trial—it may be to meet the possi- 
ble case of confederates, each of 
whom rhay have received his share of 
the fruits of a common enterprise. 
But, on the contrary, it would seem 
that the only purpose of the proviso 
was to reduce the punishment as 
therein declared, ‘when the chattels 
or other property stolen shall be of 
less value than twenty dollars,’ show- 
ing clearly that conviction was con- 
templated, even where the property 
stolen was of less value than $20. 
The test as to the proper punishment 
being not the value of the property 
found in possession of the defendant, 
but the value of the whole property 
stolen.” State v. Crawford, 39 S. C. 
343, 349, 17 SE 799. 


2. State v. Moxley, 41 Mont. 402, 
110 P 83 [eit Cye]. 

3. State v. Gerrish, 78 Me. 
A 129. 

4 See supra § 27. 


5. State v. Murphy, 6 Ala. 845; 
Swaggerty v. State, 9 Yerg. (Tenn.) 
Fon Com. v. Frye, 1 Va. Cas. (3 Va.) 
L9: 


20, 2 


6. See supra § 27. 


7. Ford v. State, 162 Ga. 422, 134 
SE 95; Rogers v. Brown, 138 Ga. 750, 
75 SE 1131; Simmons vy. State, 4 Ga. 
465; Whitehead v. State, 41 Ga. A. 
466, 153 SE 428; Ford v. State, 35 
Ga. A. 655, 134 SE 353. Contra Tinch 
v. State, 11 Ga. A. 158, 74 SE 1003. 


[a] Indictment held sufficient.— 
An indictment, charging that defend- 
ant unlawfully bought and received 
from G a sack of nitrate of soda, 
weighing two hundred pounds, of the 
value of ten dollars, the property of 
a named person, which had been un- 
lawfully stolen by G knowing that it 


ed guilty to an indictment for simple 
larceny, was not demurrable because 
showing that G had been illegally 
convicted, and because defendant 
could not be legally tried until G had 
been legally convicted or because not 
showing that G had been sentenced. 
Bowler v. State, 25 Ga. A. 297, 103 


8. Rogers v. Brown, 138 Ga. 750, 
75 SE 1131; Belton v. State, 21 Ga. A. 
792, 95 SH 299. 

9. See supra § 27. 

10. Ford vy. State, 162 Ga. 426, 134 
SE 95; Cantrell v. State, 141 Ga. 98; 
Whitehead v. State, 41 Ga. A. 466, 153 
SE 428. 

11. 


12. 


See supra § 27. 

Com. v. Andrews, 3 Mass. 126. 
13. State v. McAloon, 40 Me. 133. 
14. See supra § 34. 


15. Page v. State, 193 Ind. 442, 139 
NE 143. 


16. Page v. State, 193 Ind. 442, 139 
NE 143. 


{a] Thus, in a prosecution for con- 
cealing stolen goods brought from 
the state of Michigan into Indiana, an 
averment that defendant “at the 
county of Saint Joseph, state of Indi- 
ana, did then and there unlawfully 
and feloniously conceal said proper- 
ty,’ fairly interpreted amounts to a 
charge that the stolen property was 
by defendant concealed in the county 
of Saint Joseph, state of Indiana. Page 
v. State, 193 Ind. 442, 139 NE 143. 


17. Page v. State, supra. 

18. Page v. State, supra. 

19. Conspiracy to commit crime: 
Generally see Conspiracy § 18. 


Indictment therefor see Conspiracy § 
188 et seq. 


20. Peo. v. Stein, 1 Park. Cr. 
Y.) 202. 


(N. 
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es, and all were not present on each occasion.** 


[§ 53] B. Issues, Proof and Variance??—1,. In 
General. Rules relating to issues, proof and vari- 
ance in criminal prosecutions generally** apply in 
prosecutions for receiving stolen goods.°* Evidence 
tending to show larceny by accused will not support 
a conviction of receiving stolen goods.*° But there 
is no variance between an averment that the goods 
were “stolen” and proof that they were taken by 
robbery2® or by burglary,?7 since every robbery or 
burglary includes a larceny.** But under a statute 
providing for punishment of receivers of goods tak- 
en by burglary or housebreaking there can be no con- 
viction where the goods were taken otherwise.?° 
Where by statute receiving stolen goods is a crime 
distinct from receiving embezzled goods there can be 
no conviction of the former on proof of the latter.*° 
An information for receiving stolen property know- 
ing it to have been stolen is not sustained by evidence 
of a distinct and purely statutory crime.*? 

[§ 54} 2. Name of Thief or Person from Whom 
Stolen Goods Received. In jurisdictions where it is 
necessary to allege the name of the person from 
whom the stolen property was received,*” the name 
alleged must be proved as alleged and a variance be- 


21. Peo. v. Stein, supra. But see /[ variance. 
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Kahanek vy. State, 83 Tex. 


[§§ 52-55 


tween the allegations and proof is fatal.?? In ju- 
risdictions where it is not necessary to allege the 
name of the thief or person from whom the property 
was received** the decisions are conflicting, it being 
held by some decisions that although the name is un- 
necessarily alleged, it must be proved in order to 
avoid a variance,*® but in other jurisdictions that 
the statement of his name in the indictment or in- 
formation may be treated as surplusage*® and a fail- 
ure to prove the name as stated is not a fatal vari- 
ance.°* 

Unknown persons. In jurisdictions where it is 
necessary to allege that the stolen property was re- 
ceived from an unknown person, if such be the fact,** 
an allegation that the person from whom the prop- 
erty was received is unknown must be proved.*? In 
jurisdictions where it is not necessary to allege that 
the name of the thief or of the person from whom 
the goods were received is unknown?® it is held by 
some decisions that an allegation that the name of 
the person from whom the goods were received is 
unknown must be proved,+! while other decisions 
have reached the opposite canclusion.*? 

[§ 55] 3. Knowledge of Person from Whom Goods 
Stolen. In a prosecution for receiving stolen goods, 


38. See supra § 47. 


Smith v. State, 59 Oh. St. 350, 52 NE 
826 (receiving or concealing differ- 
ent articles of property at different 
times and on separate occasions con- 
stitute distinct offenses and cannot be 
prosecuted as one crime although all 
the property be thereafter found in 
the possession of defendant at one 
time and place, and although the 
property was stolen by defendant 
and another jointly an’d received or 
concealed in pursuance of an agree- 
ment to so commit the offenses). - 

22. Separate conviction on indict- 
ment for joint receiving see Indict- 
ments and Informations § 456. 

23. See Indictments and Informa- 
tions §§ 438-481. 


24. See cases infra this section; 
and infra §§ 54-64. 


pyoem State v. Butler, (Iowa) 205 NW 
26. Marco v. State, 188 Ind. 540, 


125 NB 34. 


27. State v. Turner, 19 Iowa 144. 
28. See cases supra notes 26, 27. 
29. State v. Sanford, 10 S.C. L. 512. 
30. Com. vy. King, 9 Cush. (Mass.) 
284; State v. George, 263 Mo. 686, 173 
SW 1077; State v. Gennusa, 258 Mo. 


273, 167 SW 439; State v. Casey, 207 
Mo. 1, 105 SW 645, 123 AmSR 367, 13 
AnnCas 878; State v. Fink, 186 Mo. 
50, 84 SW 921; State v. Coster, 170 
Mo. A. 539, 156 SW 778, 157 SW 8b. 


31. Peo. v. Brown, 191 App. Div. 
708, 182 NYS 115 (statute making it 
an offense for a junk dealer to buy 
metal alleged to have been stolen 
without ascertaining by investiga- 
tion that the person selling it had a 
legal right to do so). 


32. See supra § 47. 


83: Boggess v. State, 29 Okl. Cr. 
234, 233 P 239; Turner vy. State, 109 
Mex. Cr. 658, 7 SW: (2d) 77; Lugo vy. 
State, 93) Mex. Cr. 605, 245 Siw 387 
Kahanek v. State, 83 Tex. Cr. 19, 201 
SW 994; Henningberg v. State, (Tex. 
Cr.) 72 SW 175; Moseley ‘v. State, 36 
Tex. Cr. 578, 37 SW 736, 38 SW 197. 


{a] If indictment alleges receipt 
from two persons named, the evidence 
must show that accused received it 
from both, otherwise there is a fatal 


Cr. 19, 2010'*SW 994. 


[b], Where names are idem sonans. 
—That the surname of the person 
from whom it was alleged that de- 
fendant received stolen property was 
spelled “Espnosa’’ instead of “Espi- 
nosa’’ does not render the indictment 
fatally defective as the names are 
idem sonans and defendant could not 
have been misled. Reyes v. State, 81 
Tex. Cr. 588, 196 SW 532. 


34. See supra § 47. 


35. U. S. v. DeBare, 25°F. Cas. No. 
14°935.. 6 Bissic35s3) Huggins vo Pee., 
135 Ill. 243, 25 NE 1002, 25 AmSR 
sou.) Com..Vv. sing; 9: Cush. GQMass:) 
284; Rex v. Woolford, 1 M. & Rob. 
384, 174 Reprint 132. 


[a] Reason assigned being that 
the allegation becomes matter of de- 
Seription weaugeine! ve Peo, 13> en 
243, 25 NE 1002, 25 AmSR 357. 


{b] Thus, where an indictment for 
receiving stolen goods charges that 
the accused received the goods from 
the principal felon, and the proofs 
show that they were received from a 
person to whom the thief had deliv- 
ered them, the variance is fatal. U. 
S. v. DeBare, 25 F, Cas. No. 14,935, 6 
Biss. 358. 


36. State v. Pirkey, 22 S. D. 550, 
118 NW 1042, 18 AnnCas 192, 24 S. 
D. 533, 124 NW 7138. And see cases 
infra note 37. 


Ae Ala.—State v. Murphy, 6 Ala. 


Cal.—Peo. v. Clausen, 120 Cal. 381, 
52 P 658. See Peo. v. Grahle, 67 Cal. 
A. 183; 227 PR, 227 (that an informas- 
tion in a prosecution for receiving 
stolen goods designated the thieves 
by fictitious names, when evidence 
showed their real names, was not a 
fatal variance between allegations and 
proof where the transaction of which 
complaint is made is clearly identi- 
fied). 


Ran Y.—Peo. v. Caswell, 21 Wend. 


S. C.—State v. Coppenburg, 338 S. C. 
1B, PHS 


S. D.—State v. Pirkey, 22 S. D. 550, 
118 NW 1042, 18 AnnCas 192, 24 S 
D. 533, 124 NW 713. 


39. Williams v. State, 69 Tex. Cr. 
163, 153 SW 1136; McKay v. State, 49 
Nex, Cr. 118, 90"SiW 653. 


[a] Thus there is a variance be- 
tween an allegation in an indictment 
that accused received stolen property 
from some person to the grand jurors 
unknown, and proof that witnesses, 
who testified before the grand jury, 
knew that the property was received 
from a particular person. Williams v. 
State, 69 Tex. Cr. 163, 153 SW 1136. 


[b] Evidence held sufficient to sus- 
tain averment.—Although an indiet- 
ment charges receiving stolen proper- 
ty from unknown persons, conviction 
may be had on finding of receipt from 
one, the rule making the singular in- 
clude the plural and the plural include 
the singular being applicable. Barnes 
v. State, 104 Tex. Cr. 438, 284 SW 577. 


40. See supra § 47. 
410 Sault’ ‘vi eos) oe Colon An b0es 
34 P 263. See Elsworthy’s Case, 1 


Lew. C. C. 117, 168 Reprint 981 (which 
perhaps sustains this wiew). 


[a] Thus, where the information 
on which defendant was tried charged 
that he received stolen property ‘“‘from 
some person to the district attorney 
unknown,” and the evidence for the 
prosecution showed that before the 
information was prepared the district 
attorney was informed as to who stole 
the property, and from whom it was 
received by defendant, the variance 
is fatal. Sault v. Peo., 3 Colo. A. 502, 
34 P 263. 


42. Curran v. State, 12 Wyo. 553, 
(AS 12 YY 


[a] In Indiana (1) it was held in 
one decision that if it was alleged 
that the property was stolen by some 
person “to the grand jury unknown,” 
it must be made to appear that the 
name of the thief was unknown to 
the grand jury and that reasonable 
diligence was used to ascertain it. 
Foster v. State, 106 Ind. 272, 6 NE 
641. (2) And in another it was held 
that an averment in the information 
that the thief is unknown to “affiant’” 
is unnecessary and being wholly im- 
material will be regarded as surplus- 
age. Semon v. State, 158 Ind. 55, 62 
NE 625. 


For later cases, developments an'd changes in the law see Annotations, same title and section number. 


§§ 55-59] 


an allegation that accused knew that the goods had 
been stolen from a person named is immaterial and 
unnecessary and need not be proved.*3 


[§ 56] 4. Description of Property+*—a. In Gen- 
The indictment or information must describe 
the stolen property with the same certainty and ac- 
curacy as in a prosecution for larceny,*® and, as in 
prosecutions for larceny,?® substantial variations be- 
tween the allegations and the proof in this regard 
Immaterial variances which do. not 
prejudice accused will be disregarded.*§ 
the description of the property was sufficient, an 
allegation that a more particular description of the 
property was unknown to the grand jury may be 
treated as surplusage and need not be proved.*® 


[§ 57] b. Receipt of Part of Property Specified 


eral. 


will be fatal.47 


43. State v. Sakowski, 191 Mo. 635, 
90 SW 435. 


44. In prosecution for larceny see 
Larceny § 371 et seq. 


45. See supra § 42. 
46. See Larceny § 371 et seq. 


47. Ark.—Hutchinson v. State, 73 
Ark. 640, 883 SW 381. 


Fla.—Tucker v. State, 90 Fla. 59,,105 
S aoe Gabriel vy. State, 44 Fla. 57, 
ioc eee v. Peo., 101 Ill. 382. 

N. Y.—Peo. v. Wiley, 3 Hill 194. 


R. I1.—State v. Nelson, 27 R. I. 31, 
60 A 589. 


Tex.—Reese v. State, 
426, 5 SW (2d) 158. 


Eng.—Rex v. Walkley, 4 C. & P. 132, 
19 HCL 441, 172 Reprint 640. 


[a] Fatal variances.—(1) Charge 
that accused received bonds, and proof 
that the instruments were simple con- 
tracts not under seal. Peo. v. Wiley, 
SeENE ION. (¥3) 01948" (2) Charge; that 
accused received and aided in the con- 
cealment of cattle, and proof that he 
received the carcasses and hides of 
dead animals. Tucker v. State, 90 Fla. 
59, 105 S 140: (3) Charge that ac- 
cused received and concealed a hog, 
and proof that he received, bought 
and concealed the manufactured prod- 
uct. Reese v. State, 109 Tex. Cr. 426, 
5 SW (2d) 158. To same effect rautehs 
inson v. State, 78 Ark. 640, 83 SW 3 
But see infra note 48 [a] (i). ay 
Charge that accused received ‘silver 
metal,’ and proof that the silver had 
been manufactured into “blanks,” im- 
parting to it distinctive character- 
istics of more prominence than its 
substance. State v. Nelson, 27 R. I. 
31, 60 A 589. (5) Charge that accused 
received six £100 notes, and proof 
that he received £20 notes for which 
the former had been changed. Rex v. 
Walkley, 4 C. & Pe 132, 19) MCin* 4415 
172 Reprint 640. (6) Charge that ac- 
cused received “two cases of cigars, 
both of the value of $500,” and proof 
of the receipt by defendant of a lot 
of loose cigars, not in cases, and not 
received directly from cases known 
to have been stolen, although such ci- 
gars came from cases of cigars which 
had been previously stolen. Gabriel 
v. State, 44 Fla. 57, 32 S 779. 


Ill.—Peo. v. Buckman, 279 Ill. 
116 NE 835; Peo. v. Kritten- 
244, 109 NI 1005. 

Cabot, 241 Mass. 
Com. v. Campbell, 


aOR asap, Leics 


348, 
brink, 269 Ill. 
Mass.—Com. v. 
131, 135 NE 465; 
103 Mass. 436. 
Mo.—State v. Rich, 245 Mo. 162, 149 
SW 464. 
NG.“ Stace vy. Horan y61 IN: ©, 571. 


Tex.—Sands v. State, 30 Tex. A. 578, 
18 SW 86. 
[a] Immaterial variances.—(1) 


[53 C. J.—29] 


RECEIVING STOLEN GOODS 


in Indictment. 


General. 
And where 


Charge that accused received an af- 
fidavit of G E T knowing it to have 
been stolen, and proof that the paper 
received was a copy of an affidavit 
purporting to have been signed by 
such person, where the paper writing 
was well known to defendant, no ob- 
jection was made to its admission, and 
no confusion, surprise, or inability to 
make a proper defense appeared. 
Com. v. Cabot, 241 Mass. 131, 135 NE 
465. (2) Charge that accused received 
“codeine,” and proof of delivery to 
him of triturate of codeine. Peo. v. 
Krittenbrink, 269 Ill. 244, 109 NE 
1005. (3) Charge that accused re- 
ceived “‘one pound of iron,’ and proof 
that he received ‘a cast-iron top of 
ani jron box westateny.. ELoran,nol NaiGs 
571. (4) Charge that accused received 
“thirty yards of cloth,” and “one 
coat,’”” and proof that the goods con- 
sisted of “one piece of cassimere,” 
and ‘‘one blue pilot cloth coat.” Com. 
v. Campbell, 103 Mass. 436. (5) 
Charge that accused received stolen 
pork, ' and proof that the property, 
when stolen, was not pork, but a live 
hog, which was killed and cut up by 
the thieves, and that defendant re- 
ceived and helped conceal the pieces. 
Sands v. State, 30 Tex. A. 578, 18 SW 
86. But see supra note 47 [a] (2). 


[b] Coins.—Although the law re- 
quires the denomination and number 
of coin to be stated in the indictment, 
it is not equally strict in its requisi- 
tion as to the proof. The prosecutor 
is not bound to prove that the defend- 
ant received the exact number of the 
coin alleged to have been stolen; but 
if he proves the receipt of either of 
them under the circumstances stated 
in the indictment, it will be sufficient 
to authorize a verdict of guilty. 
State v. Murphy, 6 Ala. 845. 


49. (Peo. v. Boneau, 327° Li 
158 NE 431. 


rhe U. S.— Wild v. U. S., 


194, 
291 Fed. 


Ala.—State v. Murphy, 6 Ala. 845. 


Cal. Peo. v. Fitzpatrick, 80 Cal. 
ee PENS PAIS 
a.—State v. Hagan, 47 Ida. 315, 


oT4 3 627 [cit Cyc]. 


Ill.—Peo. v. Buckman, 204 Ill. A. 53 
[aff 279 Ill. 348, 116 NE 835]. 


N. Y.—Peo. v. Wiley, 3 Hill 194. 


ety aes v. Johnson, 133 Pa. 293 
19 A 402. 


18 ey eee v. Watson, 3 R. I. 114. 


Tex.—Kluting v. State, 90 Tex. Cr. 
44, 232 SW 305. 


51. In prosecution for larceny see 
Larceny §§ 420-425. 


52. See supra § 48. 


53. Hester v. State, 103 Ala. 83, 
15S’ 857; Tyler v. State, 17 Ala. A. 
495, 86 S 93. 


54. Peo. v. Rice, 73 Cal. 220, 14 P 
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Where the indictment charges the 
receipt of several articles, proof of the receipt of 
one of them is sufficient to support a conviction.®° 


[§ 58] 5. Time and Place of Theft.°+ 
necessary to allege®” or prove®® the time and place 
of the theft, and it has been held that an allegation 
of time and place of the theft may be rejected as sur- 
plusage and need not be proved as laid.°* 


[§ 59] 6. Ownership of Stolen Property®*—a. In 
Where it is necessary for the indictment 
or information to state the name of the owner of the 
property stolen,®*® it is also necessary, to sustain a 
conviction of receiving stolen goods, that the owner- 
ship thereof be proved as laid®* and a material vari- 
ance between the allegations and proof will be fatai 
to a conyiction,°®* but slight or immaterial variances, 


It is not 


eu, Krause v. State, 23 Oh. Cir. Ct. 

S. 558; Zweig. v. State, 74 Tex. Cr. 
306 176 SW 747. See Huctte v. State, 
164 Wis. 354, 160 NW 64 (where the 
date alleged in information for receiv- 
ing and concealing stolen goods was 
that on which they were received, and 
the concealment, of which defendant 
was convicted, was later in the month, 
there was no fatal variance. ‘“‘In such 
cases the precise date charged need 
not be proved. It is sufficient that 
the date proved corresponds substan- 
tially with the charge’). 


55. In prosecution for larceny see 
Larceny § 403 et seq. 


56. See supra § 43. 
57. f Ala. 
A. 197, 84 S 394 
Ark.—Brown vy. State, 108 Ark. 336, 
157 SW 934. 
13 Colo. 166, 


Colo.—Miller v. Peo., 
Pll G2 al. 

Del.—State v. Frankel, 31 Del. 
114 A 608; State v. Wright, 18 
228, 45 A 395. 

Fla.—Butler v. State, 35 Fla. 
SOAS ysl 


Ga.—Rogers v. State, 29 Ga. A. 
115 SE 668. 


Ill.—Peo. v. DePaepe, 281 Ill. 318, 
117 NE 988; Peo. v. Struble, 275 i. 
162, 113 NE 938; Peo. v. Krittenbrink, 
269 Ill. 244, 109 NE 1005; Aldrich v. 
Peo., 227 Ill. 610, 80 NE 320. 


Mass.—Com. vy. Billings, 167 Mass. 
283, 45 NE 910. 


Minn.—State  v. Rosenberg, 
Minn. 37, 192 NW 194. 


Miss.—McAlpin v. State, 123 Miss. 
528, 86 S 339 [cit Cyc]. 

Mo.—State v. Levikow, 192 SW 416; 
State v.. Winer, 263 Mo. 356, 172 SW 
655% 

Mont.—State v. Moxley, 
40:2, 1110). 83h Reit yell 

Nebr.—Bloom y. State, 95 Nebr. 710, 
146 NW 965. 


N. C.—State v. Pugh, 196 N. C. 725, 
147 SE 7. 


Tenn.—Brooks v. State, 5 Baxt. 607. 


Tex.—Lugo v. State, 93 Tex. Cr. 
605, 248 SW 387; Bryan v. State, 54 
Mex, Crv59)- LL Swe 035 


Wash.—State v. Ray, 62 Wash. 582, 
114 P 439. 


58. Rogers v. State, 29 Ga. A. 363, 
115 SE 668; Com. v. Billings, 167 
Mass. 283, 45 NE 910; State v. Moxley, 
41 Mont. 402, 110 P 83. 

[a] Rule applied.—(1) A charge 
of ownership of several articles 
jointly in three persons named was 
not sustained by proof that all the 
articles belonged to one of such per- 
sons, except two belonging to one 
of the other persons, and one _ be- 
longing to the third. State vy. Mox- 


372, 
Del. 


246, 
363, 
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41 Mont. 
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not ealeulated to prejudice accused, will be disre- 
garded.*® A mistake in the name of the owner, so 
that the name given and the true name are not idem 
sonans, is fatal.6° 


Where allegation of ownership of property is un- 
necessary,°! if the owner of the property is named, 
a variance between the allegation and the proof is 
immaterial,®? at least if the criminal act is suffi- 
ciently described as to be identified with the one that 
accused is called upon to answer.** 


[§ 60] b. General or Special Owners. An allega- 
tion of ownership in a designated person is support- 
ed by proof of special ownership in him,°* such for 
instance as that of bailee,*® such as common carrier 
in whose possession the property has been placed 
for transportation.°* Nor is there a material vari- 
ance where ownership of the property is laid in the 
carrier and the evidence shows that at the time the 
carrier was under the control of the federal govern- 
ment.°? 


[§ 61] c. Persons Having Possession. As already 
shown, property may be described as that of the per- 
son from whose possession it was stolen,®* and there- 
fore an averment of ownership in such person is sus- 
tained by proof that he had the actual care, manage- 
ment and control of the same for another.®® 


[§ 62] d. Corporations and Partnerships. 
ley, 41 Mont. 402, 110 P 83. (2) Where 


the indictment charges the buying 
and receiving of stolen cotton, the 


Where 


en property, 


RECEIVING STOLEN GOODS 


alleging that 
stolen articles belonged to 
Corm Company” when it should have 


a. | 7% 


5 59-63 


ownership is alleged to be in a corporation, its cor- 
porate existence must be shown’® either de jure or 
de facto,’! but proof of such corporate existence de 
facto is sufficient.7? If ownership is alleged in a 
corporation, no conviction can be had on evidence 
showing ownership in an individual.** 


Partnership. There is no material variance be- 
tween an averment that the property belonging to 
the estate of persons copartners, and proof that one 
of the partners was dead and that his estate was 
represented by executors who were the legal owners 
of the property, the information having described 
the offense with sufficient certainty in other respects 
to identify the aet.7* And it has been held that 
where indictment properly charged that the goods 
were owned by a designated firm it was not ma- 
terial that there was a. variance between the indict- - 
ment and proof as to the name of one of the part- 
ners.75 


[§ 63] 7. Value of Poe Where, under the 
statute, the crime of receiving stolen goods is com- 
mitted if the property is of any value,’® it is not nec- 
essary that the evidence should go further than to 
demonstrate that thé property has some value,** and 
the value may be inferred from inspection of the 
property by the jury or from having heard it de- 
seribed by witnesses;7® but if the statute requires 


certain 
eS) IVE: 


68. See supra § 44, 


69. State v. Montgomery, 48 Ida. 
760, 285 P 467; Fallon v. State, 89 Tex. 


property of two persons designated, 
and there is no evidence that one of 
them named had any interest in the 
cotton, the variance is fatal. Rogers 
v. State, 29 Ga. A. 363, 115 SE 668. 


59. Ala.—Jackson v. State, 17 Ala, 
A, 197, 84 S 394. 


Ga. poe v. State, 27 Ga. A. 
770, 109 SE 92 


Ida.—State v. exrontconicr: 48 Ida. 
760, 285 P 467. 


Ill.—Peo. v. 
158 NE 431. 


Kan.—State v. Lewark, 106 Kan. 
184, 186 P 1002. 


Tex.—Hogg v. State, 66 Tex. Cr. 252, 
146 SW 195. 


[a] Rule applied.—(1) Under a 
charge of receiving a stolen automo- 
bile belonging to three individuals, a 
variance does not result from proof 
that it was owned by a partnership of 
which they composed the membership, 
doing business under the name of the 
Western Land Company. State v. 
Lewark, 106 Kan. 184, 186 P1002. (2) 
Proof showing that third person 
owned small interest in store from 
which goods were stolen did not con- 
stitute fatal variance with indictment 
for receiving goods stolen therefrom 
charging property to be that of two 
principal owners, in view of fact that 
it was not disputed that property was 
from store in question, which was 
definitely located. Peo. v. Boneau, 327 
Ill. 194, 158 NE 431. 


[b] Husband and wife. —A charge 
in the information that the property 
had been stolen from a named person 
and testimony of such person, that the 
property was stolen from him, that it 
was wearing apparel bought and paid 
for by him for the use and benefit of 
his wife, did not constitute a variance. 
Berge v. State, 27 Okl. Cr. 162, 224 P 


Boneau, 327 Ill. 194, 


60. Com. v. Bowers, 3 Brewst. 
(Pa.) 350. Compare State v. Callison, 
119 Kan. 532, 240 P 850 (clerical mis- 
take in information for receiving stol- 


been ‘J. M. Corn Company,’ was not 
prejudicial). 


61. See supra § 438. 

62. Butcher y. State, (Okl. Cr.) 
PME) 5 PES 

63. Shuttles v. Com., 190 Ky. 176, 


227 SW 154; Com. v. McGarvey, 158 
Ky. 570, 165 SW 973. 


64 Ala.—Jackson v. State, 17 Ala. 
A. 197, 84 S 394; Vaughn v. State, 17 
Ala. A. 35, 81 S 417. 


Ark.—Brown v. State, 108 Ark. 336, 
157 SW 924. 


Minn.—State v. Rosenberg, 
Minn. 37, 192 NW 194. 


Miss.—Renfrow v. State, 154 Miss. 
DVS y eli2am sro s 


Wash.—State v. Ray, 62 Wash. 582, 
114 P 439. 


65. State v. Rosenberg, 155 Minn. 
37, 192 NW 194. 


66. Vaughn vy. State, 17 Ala. A. 35, 
81 S 417; Brown v. State, 108 Ark. 
336, 340, 157 SW 934; Renfrow v. 
State, 154 Miss. 523, 122 S 750; State 
vy. Ray, 62 Wash. 582, 114 P 439. 


“Where one is in possession of 
goods as a common carrier, it is prop- 
er to charge ownership in the com- 
mon carrier, for his possession as 
bailee is sufficient to warrant an al- 
legation of ownership in him.” 
Brown v. State, supra. 


Jackson v. State, 17 Ala. A. 197, 
84 S 394; Vaughn vy. State, 17 Ala. A. 
35, 81 S 417. See State v. Kelter, 108 
Kan. 555, 196 P 241 (where informa- 
tion for receiving stolen goods alleged 
that they were the goods and chat- 
tels of named railroad company, 
bailee, such company then and there 
being under the control of the United 
States government, and proof indicat- 
ed that the government was to be 
regarded as substituted for the rail- 
road company, there was no substan- 
tial variance between allegation and 
proof, and any objection, in view of 
oe oe [1915] § 8024, should be over- 
ruled 
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Cr. 247, 230 SW 170. 


70. Miller v. Peo., 18 Colo. 166, 21 
P 1025; Peo. v.:Struble, 275 Jl. 162, 
113 NE 938, 939; State v. Winer, 263 
Mo. 356, 172 SW 355. Compare Peo. 
v. Grahle, 67 Cal. A. 183, 227 P 227 (in 
a prosecution for receiving stolen 
goods, failure to prove corporate ex- 
istence of company from Whom prop- 
erty was taken was immaterial, where 
it was not a factor in description ei- 
ther of property stolen or in persons 
by whom it was stolen). 


*Tt is not a technical rule of law, 
but a substantial one, and universal- 
ly so recognized, that when the of- 
fense is charged to have been com- 
mitted against a corporation the 
charge is a material one and must be 


proved.” Peo. v. Struble, supra. 

71. State v. Levikow, (Mo.) 192 
Sw 416. 

72. Brown v. State, 108 Ark. 336, 


157 SW 934; Miller v. Peo., 
L66,. 21. P 1025; Butler v. "State, 35 
Fla. 246, 17 S 551; Bioom v. State, 95 
Nebr. 710, 146 NW 965. 


[a] Evidence held sufficient.—Evi- 
dence that the company named in the 
information was at the time charged 
operating a railroad and that the 
goods sold were stolen from freight 
cars upon its tracks sufficiently es- 
tablishes its de facto existence. 
Pa as v. State, 95 Nebr. 710, 146 NW 


73. Aldrich v. Peo., 
80 NE 320. 


13 Colo. 


225 Ill. 610, 


74. Peo. v. Ribolsi, 89 Cal. 492, 26 
P 1082. 
75. Andrews v. State, 100 Ark. 184, 


139 SW 1134. 


76. See supra § 14. 
77. State v. Gerrish, 78 Me. 20, 
2 A 129; Renfrow v. State, 154 Miss. 


623; 122) S 7503.) State \v: Moxley, 41 
Mont. 402, 110 P 83 peut Cyc]; State 
Vv. Watson, 3 Re De it4 


78 State v. Gerrish, "28 Me. 20, 2 A 
129; Com. v. Cabot, 241 Mass. 131, 135 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


§§ 63-66] 


the property to be of a designated value,’® the rule 
is otherwise and it is necessary to prove that the 
property is of the value so designated.®° 


[§ 64] 8. Proof of One Conjunctive Charge. 
Where the indictment charges accused with receiv- 
ing and aiding in receiving stolen goods®! or with 
buying, receiving, and aiding in concealing stolen 
goods,°? the offense is established by proof of either 
of the acts alleged. But it has been held that where 
the indictment charges defendant with buying or 
recelving stolen goods, the conviction cannot be sus- 
tained on proof of concealing or aiding in the con- 
cealment.® 


[§ 65] C. Pleas. A plea of guilty must be spe- 
cific, as to the articles received where only a part of 
the various articles named in the indictment are 
acknowledged to have been received.*+ 


[§ 66] D. Evidence—1. Burden of Proof and Pre- 
sumptions—a,. In General. As in other prosecu- 
tions®® in prosecutions for receiving stolen goods, 
the burden is on the prosecution to establish all the 
essential elements of the offense,*® and this burden 
always remains upon the prosecution.®* 


Theft of property. Accordingly, the burden is on 
the prosecution to show that the property which 
_ accused is charged with receiving was stolen prop- 
erty,®® and unless this 1s done accused need offer 


NE 465; Renfrow v. State, 154 Miss. 
523, 122 S 750. See State v. Guild, 
149 Mo. 370, 50 SW 909, 73 AmSR 
395 (where it appeared that a bag 
with some seventy pounds of coffee 
was stolen; also, flour and dry goods. 
An empty coffee bag, with prosecut- 
ing witness’ name on it, some flour, 


A. 546, 93 S 288; 


8 ‘Alan Ax257, 


457, 119 SW 651. 


RECEIVING STOLEN GOODS 


Ala. A. 495, 86 S 93; 
62 S 959; 
State, 2 Ala. A. 150, 56 S 842. 


Ark.—Atchison y. State, 


Del.—State v. Weiss, 30 Del. 


[53 C.J.] 527 


no explanation of possession or proof of facts neg- 
ativing theft.®® 


Receipt of property by accused. The burden of 
proof is on the prosecution to show that accused 
received the property®® or bought, concealed, or aided 
in the concealment of it.°* And, in jurisdictions 
where, contrary to the general rule, it is necessary to 
allege the name of the person from whom the prop- 
erty was received or that his name was not known 
by the grand jury,°* these facts must be proved as 
alleged.?? 


Guilty knowledge. The burden is on the state to 
show that accused knew that the property was stolen 
property at the time he received it.°* But it is not 
necessary to prove that accused knew from whom the 
property was stolen.?® Nor is it necessary to show 
that accused knew when or where the property was 
stolen,®® or that he knew who stole it,®7 or the eir- 
cumstances under which it was stolen.®§ 


Intent. The burden is on the prosecution to show 
criminal intent on the part of accused,®® such as an 
intent to defraud the owner thereof. And it has 
been held that the law does not presume the exist- 
ence of a fraudulent intent from the fact that a per- 
son received stolen property with knowledge of the 
theft.” 


Identity of property. The burden of proof is on 
Tyler. v. State, 17 ; 


Fulton v. State, 
Bell v. 


Del. 403, 53 A 856. 


Fla.—Broxon vy. State, 99 Fla. 1187, 
128 S 628; Stephenson vy. State, 89 
Fla. 351, 104 S 600. 


Ga.—Stripland v. State, 114 Ga. 843, 
40 SE 993; Williams v. State, 16 Ga. 
A. 691, 85 SH 973. 


90 Ark. 


552, 


d the ad scoods were found in de-|108 A 646; State v. Malvarosa, 30 . 
genaaint's Bae sccinl Tt was held| Del. 451, 108 A 95; State v. Freed- {ote eee vy Se, 169 NE 
that, on the question of value} it could | man, 19 Del, 403, 53 A 356. NE con Vv. ate, 158 Ind. 55, 62 


be inferred that the flour was the 
stolen flour, and that the bag had 
coffeé in when received). 

79. See supra § 14. 

80. Booker v. State, 151 Ala. 97, 
44 S$ 56; Berneker vy. State, 40 Nebr. 
810, 59 NW 372; Engster v. State, 11 
Nebr. 539, 10 NW 4538. 


Sk. (Stevens sive Comms, 6: -Mete. 
(Mass.) 241; Cuilla v. State, 80 Tex. 
Cr. 41, 18% SW 210. 


82. State v. Nelson, 29 Me. 329; 
Territory v. Neatherlen, 13 N. M. 491, 
85 P 1044. 


83. Huggins v. State, 41 Ala. 393. 


84 O’Connell v._ Com., 7 Mete. 
(Mass.) 460. 


85. See Criminal Law § 993. 


gs6. Ala.—Glover vy. State, 21 Ala. 
A. 423, 109 S 125; Latikos v. State, 19 
Ala. A. 214, 96 S 877; Karackalas v. 
State, 18 Ala. A. 181, 89 S 833; Jordan 
v. State, 17 Ala. A, 575, 87 S 433 [cer- 
tiorari den 205 Ala. 114, 87 S 434]; 
Tyler v. State, 17 Ala. A. 495, 86 S 
93; Fulton v. State, 8 Ala. A. 257, 62 
Sio59: ; 


Del.—State v. Malvarosa, 30 Del. 
451, 108 A 95. 
Ind.—Bowers v. State, 196 Ind. 4, 


146 NE 818. 


Minn.—State v. Gordon, 105 Minn. 
217, 117 NW 4838, 15 AnnCas 897. 


Nebr.—Egan vy. State, 97 Nebr. 731, 
151 NW 237. ; 
N. Y.—Peo. v. Jackerson, 247 N. 


Ye 36, 259 NEV 7153. "Peo. v. -Walker, 
198 N. Y. 329, 91 NE 806. 


87. Rex v. Schama, 24 Cox C. C. 
591. 
88. Ala.—Boyd vy. State, 150 Ala. 


101, 43 S 204; Tyler v. State, 18 Ala. 


Ga.—O’Connell v. State, 55 Ga, 296. 


Ill.—Peo. v. Sovetsky, 323 Ill. 133, 
153 NE 615; Peo. v. Dalke, 336 Ill. 
446; Williams vy. Peo., 101 Ill. 382. 


Mich.—Peo. v. Montague, 71 Mich. 
318, 39 NW 60. 


Minn.—State v. Gordon, 105 Minn. 
217, 107 NW 488, 15 AnnCas 897. 


pose pee v. Sweeten, 75 Mo. A. 
WA 


Tex.—Mehlman vy. State, 92 Tex. 
Cr. 557, 244 SW 602;-Mooney v. State, 
76 Dex, (Cri 5395 176. SW. 525 Bryan 
v. State, 54 Tex. Cr. 59, 111 SW 10385; 
Wilson v. State, 12 Tex. A. 481. 


Eng.—Reg. v. Gruncell, 9 C. & P. 
365, 38 ECL 218, 173 Reprint 870. 


89. Tyler v. State, 18 Ala. A, 546, 
93 S 288. 5 


90. Sitterlee v. Peo., 67 Colo. 523, 
186 P 527; State v. Gordon, 105 Minn. 
217, 107 NW 483, 15 AnnCas 897. 
And see supra § 7. 


91. Tyler v. State, 17 Ala. A. 495, 
86 S793. 


92. See supra § 47. 


93. Mayfield v. State, 90 Tex. Cr. 
315, 234 SW 885; Turner v. State, 109 
Tex. Cr. 658, 7 SW (2d) 77; Kahanek 
v. State, 838 Tex. Cr. 19, 201 SW 994. 


94. U. S.—Silverman v. U. S., 2 
EF, (2d) 716; Wolf v. U. S., 290 Fed. 
UISteIaeZ Vo Us. 281 Med, 1295 
Degnan v. U. S., 271 Fed. 291. 


Ala.—Vacalis v. State, 204 Ala. 345, 
86 S 92; Collins v. State, 33 Ala. 
434, 73 AmD 426; Fulton v.. State, 8 
Alain 257,62 S959 Tyler’ vi State, 17 
Ala, A, 495. 86 S 93. 

Del.—State v. Weiss, 30 Del. 552, 
108 A 646; State v. Malvarosa, 30 Del. 
451, 108 A 95; State vy. Freedman, 19 


| 169 NE 40; 


Iowa.—State_ v. 
1091, 191 NW 84. 


Minn.—State v. Gordon, 105 Minn. 
217, 107 NW 4838, 15 AnnCas 897. 


Mo.—State v. Batterson, 274 SW 43; 
State v. Weinberg, 245 Mo. 564, 150 
SW 1069; State v. Smith, 37 Mo. 58; 
State v. Eggleston, (A.) 27 SW (2d) 
726; State v. Woodson, 175 Mo. A. 
393, 162 SW 327. 


Nebr.—Egan v. State, 97 Nebr. 731, 
151. NW 237. 


Okl.—Weaver v. State, 30 Okl. Cr. 
309, 235 P 635; Davis v. State, 18 
OLL CR 22 193m PaNiao: 


S. C.—State v. Daniels, 
368, 61 SE 1073. 


Tex.—Wool v. State, 83 Tex. Cr. 113, 


Boyd, 195 Iowa 


80 S. C, 


201 SW 1002; Mooney y. State, 76 
Mex Cres dso. 21.6) Sie 52s 
95. Wertheimer v. State, (Ind.) 


Mehlman v. State, 92 Tex. 
Cr. 557, 244 SW 602. : 


[a] Thus, if he received it fraud- 
ulently, knowing it to have been ac- 
quired by theft, it would be immate- 
rial as to whether he knew the owner. 
Mehiman Vv.) State, 929 Rex. Cr bb, 
244 SW 602. 


96. Wertheimer vy. 
169 NE 40. 

97. Wertheimer v. State, supra. 

98. Wertheimer v. State, supra. 

99. Tyler v. State, 17 Ala. A. 495, 
86 S 93; U.S. v. Lowenstein, 31 D. 
C. 585; Hgan v. State, 97 Nebr. Teil, 
151 NW 237. 

1. See cases supra note 99, 


2. Goldsberry v. State, 66 Nebr. 
312, 92 NW 906. 
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the prosecution to establish the identity of the prop- 
erty received with the property stolen.* 


Value of property. Where the degree of punish- 
ment depends on the value of the goods received,* 
the burden is on the prosecution to establish such 
value.® 


[§ 67] b. Recent Possession of Stolen Property— 
(1) View That Presumption of Guilt Is Raised—(a) 
In General. While in prosecutions for larceny, the 
general rule is that unexplained possession of re- 
cently stolen property raises a presumption that 
the possessor is the thief,® and that in most, but not 
all, jurisdictions a conviction for larceny may be 
based on the presumption of guilt so arising,’ there 
is lack of harmony in the decisions as to the effect 
of unexplained possession of recently stolen goods 
in prosecutions for receiving stolen goods. Accord- 
ing to some decisions, the unexplained possession of 
goods recently stolen raises the presumption that they 
had been iilegally received and imposes on accused 
the burden of explaining such possession,® and the 
presumption of guilt so raised is sufficient to sus- 
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[§§ 66-69 


applies as well to a person charged with unlawfully 
receiving as to one charged with its original tak- 
ing.1° Nevertheless, a limitation on the application 
of the foregoing principle is that the possession must 
have been conscious and exclusive.t! And where the 
recent possession of stolen goods is satisfactorily 
explained, there can, of course, be no conviction.*” 


[§ 68] (b) What Constitutes Recent Possession. 
The term “recent” as used in this connection, it is 
said, is a relative term?* and whether the possession 
is recent within the rule stated!# depends largely on 
the circumstances of the particular case.1° There 
is no definite period after which the presumption aris- 
ing from recent possession of stolen goods will not 
apply.?® 

[§ 69] (c) Force and Effect of Presumption. The 
presumption?” is merely one of fact and not one of 
law rendering a‘ conviction necessary.1* Whether 
the jury should draw the inference of guilt is a mat- 
ter entirely for their determination.1® And, as else- 
where shown, the jury should be told that they “may,” 
and not that they “must,’ convict of the offense 


tain a conviction.® 


BS.) shultzi-y. Peo.,.210 Til. 196; 72 


NE 405; Bishop v. Peo., 194 Ill. 365, 
62 NE 785; State v. Shoars, (N. D.) 
228 NW 413. 


4 See infra § 116. 


5. Booker y. State, 151 Ala. 97, 44 

+ lang y., State, 23° Ala. A. 576, 
312. See Rutherford v. State, 
85 Tex. Civ. A. 7, 209 SW 745 (in 
order to make receiving stolen goods 
a felony, it must be shown not only 
that the property lost was of the val- 
ue required by statute, but that which 
actually came into the possession of 
accused was of sufficient value to 
make it a felony). : 


6 See Larceny § 427. 
7. See Larceny § 433. 


8 U. S.—Sellers v. U. S., 299 Fed. 
258; Rosen v. U. S., 271 Fed. 651. 


Ala.—Boyd v. State, 150 Ala. 101, 
43 S 204; Martin v. State, 104 Ala. 
71, 16 S 82; Cofield v. State, 23 Ala. 
A. 269, 124 S 250 [certiorari den 219 
Ala. 110, 124 S 251]; Jordan v. State, 
17 Ala. A. 575, 87 S 433 [certiorari 
den 205 Ala. 114, 87 S.434]; Fulton v. 
State, 8 Ala. A. 257, 62 S 959. 


Ark.—Daniels vy. State, 168 Ark. 
1082, 272 SW 833; Mays v. State, 163 
Ark, 232, 259 SW 398; Martin v. State, 
151 Ark, 365, 286 SW 274; Sons v. 
State, 116 Ark. 357; 172 Sw 1029, 


Ga.—Kinard v. State, 19 Ga. A. 
624, 91 SE 941. 


Ky.—Conley v. Com., 230 Ky. 391, 
20 SW (2d) 75. 


N. Y.—Peo. v. Weldon, 111 N. Y. 
569, 19 NE 279; Goldstein v. Peo., 82 
Newt oLs Peony. Rozan,.223) App 
Div. 242, 227 NYS 658 [aff 249 N. Y. 
544 mem, 164 NE 577 mem]. 


N. D.—State v. Ross, 46 N. D. 167, 
AO mONIVV 99 Se 


Wis.—Jenkins v. State, 62 Wis. 49, 
21 NW 232. 


Eng.—Rex v. Schama, 24 Cox @G, 
Cy oo leeRex -v. Curnock, 24 Cox Cy 
C. 440; Reg. v. Langmead, L. & GC. 


427, 169 Reprint 1459. 


B. C.—Rex v. Lum Man Bow and 
Hong, 15 B: C. 22,16 .CanCrCas. 274) 
Sask.—Rex y. Jones, [1927] 3 D 
LR 679. : } Ni 
See Revels v. State, 68 Fla. 74, 66 
S 422; Rex v. Scott, 14 Alta. L. 439, 


This presumption, it is said, 


448, 831 CanCrCas 399, [1919] 2 West 
Wkly 227 (“if a party is in posses- 
sion of stolen property recently after 
the stealing, it lies on him to account 
for his possession, and, if he fails to 
account for it satisfactorily, he is 
reasonably presumed to have come 
by it dishonestly, but it depends on 
the surrounding circumstances 
whether ‘he is guilty of receiving or 
stealing”’’). 


[a] In support of this view, it has 
been said: (1) “If it raises a pre- 
sumption of guilt as to the more 
serious crime, much more should it 
be evidence of the guilt implied in 
the lesser offense.’ Peo. v. Weldon, 
TEN OX DOSS sb Gs 19) INES 27/958 @2)) 
“If there was evidence tending to 
connect the defendant with the lar- 
ceny, the recent, unexplained pos- 
session of the goods, it may be, would 
raise the presumption that he had 
stolen them, rather than that he had 
received them knowing them to have 
been stolen. But where the evidence, 
though proving the larceny, does not 
connect him with its commission, 
tending to fix the guilt of it upon 
another, and he has the recent pos- 
session of the goods, if he makes no 
reasonable explanation of the pos- 
session, the same presumption should 
be applied which would be applied if 
the possession had remained with the 
first taker. There is no unfairness in 
the presumption; it is reasonable. 
The receiver can as readily explain 
how and from whom he acquired pos- 
session, as could the first taker; the 
explanation which would be reason- 
able, removing the presumption in 
the one case, would have the same 
effect in the other.’ Martin v. State, 
104 Alas) Te Syeater is 8.2. 


[b] Thus, where chickens had 
been stolen and a few hours later 
were found in defendant’s coop, and 
no clear account was given of how 
they came to be there, a conviction 
for receiving stolen property was 
proper. Rex v. Lum Man Bow, 15 B. 
Cl 22, U6 1Can@re@asi 27 4, 


9. See cases supra note 8, 


10. Martin v. State, 104 Ala. 71, 
16 S 82; ‘Peo. v. Weldon, 111 N. Y, 
569, 19 NE 279. 


“It is not unfair nor improper to 
apply this presumption, an eviden- 
tiary presumption deducible from the 


charged in the absence of any explanation of the pos- 


possession of property, equally as 
well to a person charged with un- 
lawfully receiving stolen property 
knowing it to be stolen, as to one 
charged with its original taking.” 
State -v.*Ross,, 460N;. Diet a1 0,879. 
NW 993. 


11.— Peo. v. Saitwell, 192 NYS 559. 
And see Larceny § 427. 


12. Williams v. State, 125 Ga. 268, 
54 SE 166; Brooks v. State, 21 Ga. A. 
661, 94 SE 810. See Revels v. State, 
68 Fla. 74, 66 S 422 (where a person 
found in possession of recently stolen 
goods gives a reasonable account 
thereof,.or such an account as will 
raise a reasonable doubt, the burden 
shifts to state to prove that such ac- 
count is false). 


13. Jenkins v. State, 62 Wis. 49, 
21_NW 232. 


14. See supra § 67. 


15. Jenkins v. State, 62 Wis. 49, 21 
NW. 232; Rex «v.- Jones, (Sask) 
[1927] 3 DomLR 679. And see Lar- 
ceny § 428. 


16. Rex v. Jones, 
3 DomLR 679. 


[a] Three months.—The presump- 
tion arises even though the goods 
were not found until more than three 
months after they were stolen where 
the circumstances tend to show that 
they had been in defendant’s posses- 
sion for a considerable time before 
their discovery. Jenkins v. State, 62 
Wis. 49, 21 NW 232. 


{[b] Ten or eleven months.—In a 
prosecution for receiving stolen goods 
in Polk county, proof tending to. 
connect defendant with the _ stolen 
registered Liberty Bonds at Little 
Rock about ten months, and in Okla- 
homa about eleven months, after they 
were stolen, is not a finding in pos- 
session of recently stolen property 
unexplained, which might be regarded 
as a circumstance tending to establish 
guilt. Martin v. State, 151 Ark. 365, 
236 SW 274. 


17. See supra § 67. 


18. Kinard v. State, 19 Ga. A. 624, 
91 SE 941; Peo. v. Weldon, 111 N. Y. 
569, 19 NE 279; Rex.v. Schama, 24 
Cox! €o Gs 591s Res avo wangemeadse lus 
& C. 427, 169 Reprint 1459. 


19. Kinard v. State, 19 Ga. A. 624, 
91 SE 941. 


(Sask.) [1927] 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 69-73] 


session which may reasonably be true.?° 


[§ 70] (2) Contrary View. 


facts.?4 


[§ 71] c. False Statements in Explaining Posses- 
Where one indicted for receiving stolen prop- 
erty knowing it to have been stolen, makes false state- 
ments in attempting to explain his possession or how 
he got the property, the presumption will be that he 
could not truthfully make such explanation without 


sion, 


inculpating himself.?° 


[§ 72] d. Conviction and Guilt of Thief. In 


20. 


Rex Vv. wochama,, 24 Cox iC. °C. 
591. 


And see infra § 108. 
21. See supra § 67. 


22. Peo. v. Mirabella, 294 Ill. 246, 
128 NE 374; Bowers v. State, 196 
Ind. 4, 146 NE 818; State v. Bulla, 89 
Mo. 595, 1 SW 764. 


23. U. S.—Kasle v. U. S., 233 Fed. 
879, 147 CCA 552. 


Del.—State v. 
451, 108 A 95. 


Ill.—Peo. v. Brooks, 340 Ill. 74, 172 
NE 29; Peo. v. Wagner, 333 Ill. 603, 
165 NE 146; Peo. v. Knight, 323 Ill. 
567,, 154 NE 418; Peo. v. Ensor, 310 
Ill. 483, 142 NE 175; Peo. v. Lardner, 
296 Ill. 190, 129 NE 697; Peo. v. Mira- 
bella, 294 Ill. 246, 128 NE 374. 


Ind.—Bowers v. State, 196 Ind. 4, 
146 NE 818. 


La.,—State v. Rock, 162 La. 299, 110 
S 482. 


Malvarosa, 30 Del. 


Mich.—Durant v. Peo., 13 Mich. 
ol. 
Miss.—Sanford vy. State, 155 Miss. 


295, 124 S 358; Manning v. State, 129 


Miss. 179, 91 S 902; Sartorious v. 
State. 24 Miss. 602. But see Autman 
v. State, 126 Miss. 629, 89 S 265 


(which appears to.be in conflict with 
the above decisions). 


Mo.—State v. Weinberg, 245 Mo. 
564, 150 SW 1069; State v. Speritus, 
191 Mo. 24, 90 SW 459; State v. Rich- 
mond, 186 Mo. 71, 84 SW 880 [overr 
State v. Guild, 149 Mo. 370, 50 SW 
909, 73 AmSR 395 (which in turn 
overr State v. Bulla, 89 Mo. 595, 1 SW 
764) ]. 


IN. C:—State vs Adams, 133 N.. jC. 
667, 45 SH 553. 


Okl.—Mullins v. State, 
BG A 18) aS 


See State v. Goldstrohm, 84 W. Va. 
129, 99 SE 248 (as perhaps sustaining 
this view). 


[a] Reasons supporting view.— 
(1) Some decisions have assigned as 
a reason that the presumption on this 
state of facts would be that defend- 
ant had himself stolen the goods 
(Peo. v. Ensor, 310 Ill. 4838, 142 NE 
175; Sartorious v. State, 24 Miss. 602; 
State v. Bulla, 89 Mo. 595, 1 SW 764; 
State v. Adams, 133 N. C. 667, 670, 45 
SE 553 [‘‘the presumption which the 
law raises from the recent possession 
of stolén property is that the person 
having such possession is the thief, 
not that some one else being the thief, 
the defendant’s possession is with 
guilty knowledge of the theft’]), (2) 
although the reason usually assigned 
is that unexplained possession of re- 
cently stolen goods is not evidence of 


15 Okl. Cr. 


Other decisions are 
directly opposed to the view stated above,?! and hold 
that the presumption arising from the recent posses- 
sion of stolen goods which obtains in prosecutions 
for larceny has no application in prosecutions for 
receiving stolen goods,?? that is to say, no presump- 
tion of guilt of receiving stolen goods arises from 
unexplained possession of such goods,?* and no con- 
viction can be based on evidence establishing such 
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Georgia, where, contrary to the rule prevailing in 
most jurisdictions, the receiver of stolen goods is by 
statute declared an accessory after the fact, punish- 
able in the same manner as the principal thief,?° the 
burden of proof is on the state in order to sustain 
a conviction to prove that the principal thief has 
been convicted if taken,?7 and the burden is also on 
the state to prove that the principal whether taken or 
not or whether known or not is guilty.”§ 
record of conviction of the principal thief is conelu- 


While the 


sive evidence of his conviction, it is only prima facie 


evidence of his guilt.?® 
record of conviction in evidence by the state places 
the onus upon the accessory of disproving the guilt 
of the principal.®° 


[§ 73] 2. Admissibility?‘—a. In General. 
governing the relevancy, materiality and competency 


But the introduction of the 


Rules 


of evidence in criminal prosecutions generally*®? ap- 


guilty knowledge that the goods were 
stolen which fact is an essential ele- 
ment of the offense (State v. Malva- 
rosa, 30 Del. 451, 108 A 95; Peo. v. 
Brooks; 340 Ill. 74, 172 NE 29; Peo. 
v. Wagner, 333 Ill. 603, 165 NE 146; 
Peo. v. Knight, 323 Ill. 567, 154 NE 
418; Peo. v. Ensor, 310 Ill. 483, 142 
NE 175; Peo. v. Lardner, 296 Ill. 190, 
129 NE 697; Durant v. Peo., 13 Mich. 
351; Sanford v. State, 155 Miss. 295, 
124 353; Sartorious v. State, 24 
Miss. 602; State v. Weinberg, 245 Mo. 
564, 150 SW 1069; State v. Richmond, 
186 Mo. 71, 84 SW 880; State v. Bulla, 
89 Mo. 595, 1 SW 764)? (3) “Posses- 
sion must be regarded as innocent, 
unless shown to have been received 
with knowledge that they were stolen, 
or under circumstances which would 
satisfy the jury that she believed 
them ‘to be stolen. Possession itself, 
without evidence tending to show 
such guilty knowledge, could have no 
tendency to establish her guilt.” 
Durant v. Peo., 13 Mich. 351, 353. (4) 
“The very essence of the offense is 
the receiving, knowing them to have 
been stolen. If the presumption is to 
be indulged that every person found 
in possession of stolen goods knows 
them to be stolen, the State would be 
relieved of establishing the guilty 
knowledge and the burden would be 
thrown on the defendant of establish- 
ing his innocence.’ State v. Rich- 
mond, 186 Mo. 71, 81, 84 SW 880. 


[b] In Virginia, under a statute 
providing that, if any person buy or 
receive brass or certain other articles 
with intent to defraud, he shall be 
confined in the penitentiary, and that 
possession of such articles, so bought 
or received from any other person 
than the manufacturer thereof or his 
authorized agent, or of a regularly 
licensed dealer therein, shall be prima 
facie evidence of such intent, posses- 
sion of the articles is no evidence 
that they were bought from any other 
person than the manufacturer. Gold- 
man v. Com., 100 Va. 865, 42 SE 923. 


24. See cases supra note 23. 


25. Gunther v. Peo., 139 Ill. 
28 NE 1101. 


26. See supra §§ 27, 50. 


27. Ford v. State, 162 Ga. 422, 134 
SE 95; Belton v. State, 21 Ga. A. 792, 
95 SE 299. 


28. Ford v. State, 162 Ga. 422, 134 
SE 95; Stripland v. State, 114 Ga. 
843, 40 SE 993; Edwards v. State, 80 
Ga. 127, 4 SE 268; Simmons v. State, 
4 Ga. 465; Whitehead v. State, 41 Ga. 
A. 466, 153 SE 428; Wright v. State, 
IiGanvAs 1585757. SH 41.050: 


29. Rawlins v. State, 124 Ga. 31, 
52 SE 1 [aff 201 U. S. 638, 26 SCt 560, 


526, 


ply in prosecutions for receiving stolen goods. 


50 L. ed. 899, 5 AnnCas 783]; 
son v. State, 63 Ga. 675; 
State, 7-Ga. 2. 


30. Ford v. State, 162 Ga. 422, 134 
SE 95; Cantrell v. State, 141 Ga. 98, 
80 SE 649; Rollins v. State, 124 Ga. 
Bly) D2 Se) Ae farh ZOU Wi Se 63 Cie Ons: 
Ct 560, 50 L. éd. 899, 5 AnnCas 7831: 


Ander- 
Studstill v. 


Anderson v. State, 63 Ga. 675; Stud- 
still v. State, 7 Ga. 2; Whitehead v. 
State, 41. Ga. A. 466, 153 SE 428; 


Bone v. State, 85 Ga. A. 655, 134 SH 
oO. 

31. Other receivings of stolen 
goods see Criminal Law § 1195. 


32. See Criminal Law §§ 1034- 
isle 
33. Com. v. State, 11 Gray (Mass.)} 


60; and cases infra this note; 
infra §§ 74-88. 

[a] Character of business carried 
on by defendant.—Evidence of the 
kind of shop which defendant kept, 
and the business which he there car- 
ried on, was admissible to inform 
the jury of his habitual occupation 
and the consequent opportunity to 
commit the offense. Com. v. Camp- 
bell, 103 Mass. 436. 


[b] Character of place where 
gocds found.—Evidence of a fight 
with several armed men at a house 
leased to defendant during a search 
for, intoxicating liquors, and the sub- 
sequent discovery of stolen property 
therein is admissible as bearing on 
the character of the house as a place: 
where stolen property was received 
and concealed. State v. Bullis,’ 196 
Iowa 480, 192 NW 793. 


{e] Defendant’s practice in ordi- 
nary course of business.—In the 
prosecution of a dealer in feed for 
receiving stolen property, evidence 
for defendant that he received re- 
ceipts for everything he paid, that -he 
sometimes had feed left there for oth- 
er dealers, and that one of such deal- 
ers had given him a receipt, was prop- 
erly excluded as immaterial. What 
his practice was in his ordinary 
course of business had no bearing 
upon his course when receiving stolen 
goods, knowing them to have been 
stolen, and paying only a small part 
of their value. State v. Koehler, 91 
N. J. L. 10, 102 A 346. 


{d] Admission of receipt of money 
from one not connected with crime.— 
Admission. of declarations of accused 
to a witness that he had received 
money from one not shown to have 
been connected with the crime to be 
paid to a lawyer, which he did, was 
irrelevant. State v. Rabens, 79 S. C. 
542, 60 SH 442, 1110 (holding, how- 
ever, that in that case the evidence 


and 
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. [§ 74] b. Theft of Goods*+—(1) In General. 
Generally speaking, all evidence which would have 
been admissible on a trial of the thief to show that 
he was guilty of theft is admissible to show that the 
goods delivered to accused were stolen goods.*° 
While there is some authority to the contrary,*® it 
is generally held that the act, declarations, admis- 
sions, or confessions, of the thief are admissible for 
the purpose of proving the theft, although not made 
in the presence of accused,*? although not admissible 
as substantive evidence of defendant’s guilt;*® and 
the court should limit the consideration of the eyi- 
dence to the sole purpose of establishing the theft.*° 
It has.also been held that testimony of the thief 
that he pleaded guilty to the charge of larceny is ad- 
missible to establish the theft.*® So it has been held 
that testimony as to the amount of goods stolen not 
all of which had been received by accused,*? and de- 
tails of the original taking thereof,*? is not prejudi- 
cial to defendant, it not being contended that he had 
anything to do with the stealing. 

Qn behalf of defendant, evidence as to the author- 
ity given the agents of the railroad company is ad- 
missible where it was contended that the agents of 
the company consented to the taking of the property 
from a railroad car.**’ 


[§ 75] (2) Record of Indictment, Judgment of 
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Conviction, and Sentence of Thief. There is a con- 
flict of opinion as to the admissibility of the record 
of the indictment, judgement of conviction, and sen- 
tence of the alleged thief in another trial. Some de- 
cisions have held that this evidence is admissible to 
establish the theft** though not as substantive evi- 
dence of accused’s guilt.4° Other decisions, one be- 
ing a decision of the Supreme Court of the United 
States, in which the question is considered at great 
length, have reached a directly opposite conclusion, 
and hold that such evidence is not admissible to 
prove the theft;*° and it has been held that a statute 
providing that a Judgment of conviction of the thief 
shall be conclusive evidence in the prosecution 
against a receiver of the goods stolen is in violation 
of the clause of the constitution of the United States, 
declaring that, in all eriminal prosecutions, the ac- 
cused shall be confronted with the witnesses against 
him.*7 


Judgment of acquittal. One on trial for receiving 
stolen goods cannot offer in evidence a judgment ac- 
quitting the thief in another trial.4#® 


[§ 76] c. Receiving. Any evidence, whether di- 
rect or circumstantial, which has a tendency to prove 
that accused received the goods alleged to have been 
stolen, is admissible for that purpose.t® And on the 
other hand, evidence which has no probative value to 


had no tendency to incriminate ac- 
cused). 

{e] Knowledge of employer that 
employee who stole money gambled. 
_ —In trial of bookmaker for receiving 
money stolen from bank by clerk for 
betting purposes evidence that bank 
Officials knew that such clerk was 
betting held properly excluded as 
raising fictitious issue of their mis- 
conduct in management of bank’s af- 
fairs and tending to withdraw jury’s 
attention from real issue of defend- 
ant’s guilt. Henze v. State, 154 Md. 
332, 140 A 218. 


A ae Element of offense see supra 
Burden of proof see supra § 66. 


35. Goldstein v. State, 75 Tex. Cr. 
390, 171 SW 709. 


‘36. Lunsford v. Com., 68 SW 781, 
23 KyL 709; Keable v. Payne, 8 A. & 
H., 555, 35 ECL 728, 112 Reprint 948 
(dictum); Rex v. Turner, 1 Moody C. 
C., 347, 168 Reprint 1298. See Rex v. 
Stein, (Man.) [1928] 3 DomLR 792 
(a statement made by the thief in the 
presence of the person accused as re- 
ceiver is ‘admissible in evidence 
against the latter only in so far as he 
assented to it, and the judge must 
warn the jury as to this). 


37. Atchison v. State, 90 Ark. 457, 
119 SW 651; Lipsey v. Peo., 227 Ill. 
364, 81 NE 3848; State v. Smith, 37 
Mo. 58; State v. Sweeten, 75 Mo. A, 
127; Mehlman y. State, 92 Tex. Cr. 
455, 244 SW 523; Meek vy. State, 71 
Tex. Cr. 433, 161 SW 698; Tucker v. 
State, 23 Tex. A. 512, 5 SW 180. 


38. Meek v. State, 71 Tex. Cr. 433, 
161 SW 698. 


39. Mehlman y. State, 92 Tex. Cr. 
455, 244 SW 5238; Meek y. State, 71 
ex, Cr. 433, 161 SW 698.~ 


40. State v. Rom, 77 N. J. Ll. 248, 
72° A 431. 


41. Peo. v. Gaskill, 322 Ill. 259, 153 
NE 393. 
, 42. Peo. v. Gaskill, supra. 


43. Boyd v. State, 150 Ala. 101 
43S 204. ; 


44, U.S. v. Montgomery, 26 F. Cas.) proceedings, and had no opportunity 


No. 15,800, 8 Sawy. 544; Meek v. State, 
V1 Nex Crov433, 161 SW) 698% Cooper 
v. State, 29 Tex. A. 8, 18 SW 1011, 25 
AmSR 712, 


[a] In Georgia (1) where the 
statutes unlike those in most states 
make the receiver of stolen goods an 
accessory after the fact and liable 
to the same punishment as the thief, 
and a conviction of the principal thief 
if taken is a condition precedent to a 
prosecution of the accessory. See su- 
pra §§ 27, 50. (2) It is held that the 
record of the trial and conviction and 
sentence of the principal thief is ad- 
missible to establish the theft. Ford 
v. State, 162 Ga. 422, 1384 SH 95 [an- 
swer to cert question conformed to 
385 Ga. A. 655, 134 SE 353]; Stripland 
v. State, 114 Ga. 848, 40 SH 993. (3) 
And so is the plea of guilty of the 
principal thief after waiver of the 
indictment by the grand jury as pro- 
vided by the Georgia statutes. Belton 
v. State, 24 Ga. A. 792, 95 SH 2919. 


45. Meek vy. State, 71 Tex, Cr. 438, 
160 SW 698. 


46. Kirby v. U. S., 174 U.S. 47, 19 
Sct 574, 43 L. ed. 809; Carpenter vy. 
State, 190 Ind. 611, 131 NE 375; Com. 
v. Donaruma, 260 Mass. 233, 157 NH 
538; Com, v. Hlisha, 3 Gray (Mass.) 
460; Keable v. Payne, 8 A. & HB. 555, 
85 HCL 728, 112 Reprint 948. See 
Rex v. Turner, 1 Moody C. C. 347, 168 
Reprint 1298 (as sustaining this 
view). 


[a] Reasons assigned are that: 
(1) “A fact which can be primarily 
established only by witnesses cannot 
be proved against an accused— 
charged with a different offence for 
which he may be convicted without 
reference to the principal offender— 
except by witnesses who confront him 
at the trial, upon whom he can look 
while being tried, whom he is entitled 
to cross-examine, and those testimo- 
ny he may impeach in every mode au- 
thorized by the established rules gov- 
erning the trial or conduct of crim- 
inal-cases.2) IKinby avalon Lite Ue os 
47, 55, 19 SCt 574, 43 L. ed. 890. (2) 
“That conviction was res inter alios. 
The defendant was not a party to the 


nor right to be heard on the trial. 
And it is an elementary principle of 
justice, that one man shall not be 
affected by another’s act or admis- 
sion, to which he is a stranger.” Kir- 
Dy iv Uae s Us. 4is Den eSCr 
574, 43 L. ed. 890. 


47. Kirby v. U. S., 174 U.S. 47, 19 
SCt 574, 43 L. ed. 890. 


48. State v. Sweeten, 75 Mo. A. 127. 


49. Cusmano v. U. S., 13 F. (2d) 
451 [certiorari dism 273 GU. S. 773 
mem, 47,.SCt 113 mem, Tisiawed: 835 
mem]; Oddo v. State, 152 Ala, 51, 44 
S 646; Martin v. State, 104 Ala. 71, 16 
S 82; Leverette v. State, 18 Ala. A. 
578, 93 S 347; Henze v. State, 154 Md. 
332, 140 A 218; Com. vy. Mullen, 150 
Mass. 394, 23 NE 51. 


[a] Delivery to defendant.—In a 
prosecution for concealing stolen 
property, it was proper for the state 
to show by one participating in the 
larceny that he delivered the prop- 
erty to defendant. Oddo v, State, 152 
Ala. 51, 44 S 646. 


[b] Evidence that defendant had 
paid for the goods stolen, is admis- 
sible as tending to show delivery to 
Laut Oge MmOATESD CAH GVO Nite LWink Seow TUES RLY (XEN 
451 [certiorari dism 273 U. S. 7738 
mem, 47 SCt 1138 mem, 71 L. ed. 885 
mem]. 


[c] Finding wrappers. used on 
stolen property on premises.—In a 
prosecution for receiving stolen 
goods, certain papers produced from 
a closet to which there was evidence 
that defendant had access, which pa- 
pers, as the testimony also tended to 
show, were wrappers of the stolen 
goods, were admissible in evidence. 
ee v. Mullen, 150 Mass. 394, 23 NE 


[d] Prosperous condition of de- 
fendant.—Hvidence tending to show 
that shortly after the alleged larceny 
there was a marked change in the 
condition of defendant’s family, in 
their mode of living, style of dress, 
in spending more money than they 
were accustomed to spend, and that 
they ceased to rent a house to live 
in and built a house of their own, is 


For later cases, developments an'd changes in the law see Annotations, same title and section number. 


‘§§ 76-80] 


establish the fact that accused did not receive the 
stolen goods should not be admitted.°° 


[§ 77] d. Guilty Knowledge*1—(1) In General. 
As in other criminal prosecutions where guilty knowl- 
edge is the gist of the offense®? in prosecutions for 
receiving stolen goods, any evidence tending to prove 
or disprove knowledge of accused that the goods re- 


ceived were stolen is admissible.*3 


[§ 78] (2) Character of Persons Frequenting Ac- 
It has been held that where the 
character of persons frequenting defendant’s house 
or premises is such as to put him on inquiry as to any 
property brought by any of them upon his premises, 


cused’s Premises. 


admissible on the issue of receiving j 


the stolen property. Martin v. State, 
104 Ala. 71, 16 S 82. 


50. Cusmano v. 'U. S., 13 F. (2d) 
451 ) [certiorari dism 273 WU. S52 173 
mem, 47 SCt 113 mem, 71 L. ed. 885 
mem], 


[a] Thus in a prosecution for pos- 
Session with intent to use package of 
clothing stolen from interstate com- 
merce, evidence tending to show that 
during month involved defendant was 
daily engaged on his delivery wagon 
was held properly excluded, it being 
quite feasible for him to have re- 
ceived the goods through his associ- 
ate. Cusmano v. U. S., 13 F. (2d) 451 
{certiorari dism 273 U. S. 773 mem, 47 
SCt 113 mem, 71 L. ed. 885 mem]. 


51. Other receivings of stolen 
property see Criminal Law § 1195. 


52. See Criminal Law § 1049. 


53. See cases infra this note; 
infra §§ 78-83. 

{a] Rule applied.—(1) Where de- 
fendant disclaimed guilty knowledge, 
evidence that he had left a bundle in 
witness’ room before the police came, 
that he had never mentioned a certain 
person as the vendor of the goods, 
that he could not tell from whom he 
got them, that he had no bills or 
vouchers, and of the haste and secrecy 
of moving the goods, is admissible. 
Peo, v. Saul, 176 NYS 353 [app dism 
227 N. Y¥.-601, 125 NE 922]. (2) Ina 
prosecution for receiving stolen gar- 
ments, evidence as to the finding of 
one of the garments in a pawnshop 
was competent on the issue of guilty 
knowledge where accused had advised 
his son to purchase and present the 
ticket therefor, and where, on inquiry, 
he had said that he bought the ticket 
from a certain named person two 
weeks before. State v. Weinberg, 245 
Mo. 564, 150 SW 1069. (3) If stolen 
property is sold by the thief, and a 
check payable to defendant is taken 
therefor, and the money paid to the 
defendant thereon, the check is com- 
petent in evidence as a part of the 
transaction tending to show knowl- 
edzeypon the, part Nort the defendant 
that the property described in the in- 
formation was stolen property when 
received by him. Becker vy. State, 91 
Nebr. 352, 136 NW 17. 


[b] Advanced age and _. infirm 
health of defendant.—On the question 
of guilty knowledge of the theft, de- 
fendant is entitled to introduce evi- 
Gence of his advanced age and in- 
firmities due to sickness for the pur- 
pose of showing that he was inactive 
and that he woulda not take the no- 
tice of things that a younger and 
healthier man would take, and would 
not be apt to notice any fact or cir- 
cumstance tending to show any sheep 
put in his pasture were stolen sheep. 
Wilson v. State, 85 Tex. Cr. 94, 210 
SW 542. 


{c] Alteration of bonds.—PHvi- 
dence is admissible that there were 
alterations in the stolen bonds when 
disposed of by accused by the erasure 
of indorsements of numbers and the 


and 
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evidence of this fact may be admitted for the pur- 
pose of showing that in receiving stolen property 
he must have had knowledge that it was stolen.°# 
There is, however, authority to the contrary.°® 

[§ 79] (8) Circumstances of Receiving Goods. 
Evidence is admissible both in behalf of the prose- 
cution and defense to show what were the actual 


circumstances, the arrangement or understanding as 


substitution of other numbers. Peo. 
v. Schooley, 149 N. Y. 99, 48 NE 536. 


[d] Alteration of cattle brands.— 
Evidence that after cattle came into 
defendant’s possession, a few days be- 
fore he sold them, the brand on them 
was changed, is evidence of his know- 
ing, when receiving them, that they 
were stolen. Stanfield v. State, 73 
Tex. Cr. 290, 165 SW 216. 


[e] Alteration of automobile en- 
gine numbers.—Evidence that the en- 
gine numbers on a stolen automobile 
were removed and another number 
substituted, was admissible on the 
question of defendant’s knowledge 
whether the automobile was stolen, 
and to show a course of conduct in- 
dicating intent. State v. Feldman, 
201 Iowa 1089, 202 NW 90. 


[f] Character and extent of busi- 
ness of defendant in dealing with 
goods of the nature of those received, 
is material to the inquiry as among 
the circumstances bearing upon the 
question of scienter, and his integrity 
in the purchase and receipt of the 
goods alleged to have been stolen. 
Coleman vy. Peo., 58 N. Y. 555 [aff 1 
Hun 596, 4 Thomps. & C. 61]. 


{g] Failure to make entry of 
goods.—Where a statute or ordinance 
makes it the duty of a pawnbroker or 
junk dealer to keep books containing 
lists of all property purchased, evi- 
dence that a pawnbroker or junk deal- 
er failed to enter in his books prop- 
erty which he received and which is 
alleged to be stolen property is com- 
petent on the question whether he 
knew that the property was stolen. 
Peo. v. Clausen, 120 Cal. 381, 52 P 
658; State v. Malvarosa, 30 Del. 451, 
108 A 95; Com. v. Leonard, 140 Mass. 
473, 4 NE 96, 54 AmR 485 


[h] Former agency of thief to 
make sales to receiver is admissible 
to show want of guilty knowledge on 
the part of the receiver where it was 
shown that he did not know that the 
agency had _ terminated. Reg. v. 
Wood, 1F. & F. 497, 175 Reprint 824. 


{i] Other thefts by alleged thief. 
—EHvidence tending to show that the 
person from whom defendant had re- 
ceived the stolen property had at oth- 
er times stolen other property of the 
same kind is not admissible to show 
that at the time defendant received 
the stolen property in question he 
knew that it had been stolen. McIn- 
tire v. State, 10 Ind. 26. 


[j] Possession of extra funds by 
defendant.—Admission of evidence 
showing defendant had extra money 
after associations with certain per- 
sons is not error, the jury being jus- 
tified in finding that such extra funds 
were derived from the unlawful trans- 
action charged. State v. Bressler, 5 
N. J. Misc. 125, 185 A 552. 

[k] Shielding thief.—It is compe- 
tent to show that defendant failed to 
detect the thief so that he might be 
brought to justice, when the fact of 
the theft was brought to his atten- 
tion, or that he was anxious that the 
thief should abscond. Adams v. State, 


evidenced by conversations or otherwise, under which 
the goods were received by accused, as bearing on 
the question of guilty knowledge, such evidence being 
admissible as part of the res geste.*® 


[§ 80] (4) False Statements Relating to Posses- 


oa les 879; Peo. v. Pitcher, 15 Mich. 
be 
[1] Suspicious acts and remarks of: 
defendant when the goods were dis- 
covered in his possession are admis- 
sible. State v. Guild, 149 Mo. 370, 50 


SW 909, 73 AmSR 395. 


[m] Thief’s claim of ownership.— 
In order to show lack of guilty knowl- 
edge on account of the plausible acts 
of the thief, defendant may introduce 
evidence of the former’s claim of own- 
ership on a prior attempt to sell the 
same goods to another party. Har- 
wn v. State, 22 Tex. A. 251, 2 SW 


54. Goodman v. State, 141 Ind. 35, 
39 NE 939. 


' 55. Peo. v. Pierpont, 1 Wheel. Cr. 
CNR) ee Sor 


56. Ala.—Leverette v. State, 18 
Ala. A. 578, 98 S 347; Matthews v. 
State. 16 Ala. A. 647, 81 S 139. 


Jal.—Peo. v. Clausen, 120 Cal. 381, 
52) P6585 


Del.—State v. Malvarosa, 
451, 108 A 95. 


Fla.—Anthony v. State, 44 Fla. 1, 32 
S 818. 


Ga.—O’Connell v. State, 53 Ga. 296. 


Ill. Huggins v. Peo., 135 Ill. 243, 
25 NE 1002, 25 AmSR 357. 


Md.—Henze v. State, 154 Md. 332, 
140 A 218. 


tone met Vv. 


30 Del. 


Jenkins, 10 Gray 


Mich.—Peo. y. Pitcher, 15 Mich. 397; 
Durant v. Peo., 13 Mich. 351. 


Mo.—State v. Smith, 37 Mo. 58. 


Nebr.—Becker  v. State, 91 Nebr. 
ee 136 NW 17. 


‘J.—State v. Goldman, 65 N. J. 
Ibe roe 47 A 641. 


N. Y.—Peo. v. Schooley, 149 N. UY. 
99, 43 NE 536; Copperman v. Peo., 56 
ING So HOS Peo. v. Dowling, 84 N. Ne) 
478 [overr Wills: va ePeoy, 3 Parke Cre 
473; Peo. v. Rando, 3 cen Cre s35ns 
Copperman v. Peo., 56 N. 5915) Reo: 
v. Doty, 73 App. Div. 78, 16 NYS 630 
Pati oN yO, (67 NE 303]. 


N. C.—State v. Bethel, 97 N. C. 459, 
TS He 5 5: 

Ss. state v. Lee, 147 S. C. 480, 
145 SH 285 [quot Cyc]. 


S. D.—State v. Pirkey, 22 S. D. 550, 
118 NW 1042, 18 AnnCas 192, 24 S. D. 
533, 124 NW 713. 


Tex.—Sisk v. State, (Cr. A.) 42 SW 


985; Murio v. State, 31 Tex. Cr. 210, 
20 SW 356. 
Vt.—State v. Alpert, 88 Vt. 191, 92 


A 32. 


W. Va.—State v. Dushman, LEAS 
Va. 747, 91 SE 809. 

[a] Part of res geste.—Q(l) “If 
the circumstances of the case and 
such buying are proof tending to 
show guilty knowledge, then whatever, 
that is relevant, that was said at the 
time of the buying, is a part of the 
res geste, and competent to explain 


532 [53 C.J] 
sion of Goods. Evidence that accused falsely de- 
nied that the goods were in his possession®’ or that 
he made false or contradictory statements in ac- 
counting for his possession®*® is admissible to show 
guilty knowledge. 


[§ 81] (5) Concealment of Stolen Property. 
Concealment by defendant of the property stolen may 
be shown for the purpose of establishing knowledge 
on his part that it was stolen.°® A statement of 
accused, even though made under a promise to re- 
ward and not to prosecute, as a result of which the 
stolen goods are found, is admissible as showing his 
knowledge of the place ‘where they were concealed ; BEY 
and this is so whether the statement expressly de 
nies all guilt in the premises®! or is a confession of 
euilt,°? such evidence, it is said, being admissible on 
the theory that “although a confession obtained by 
means of promises or threats cannot be received; 
yet if, in consequence of that confession, certain facts 
tending to establish the guilt of the prisoner, are 
made known, evidence of these facts may be re- 
ceived.’’63 


[§ 82] (6) Character of Person from Whom 


Goods Received. To prove guilty knowledge of ac-_ 


cused that the goods received by him were stolen, 
evidence is admissible to show that he knew that the 
person from whom he received the goods was a 
thief,°* or bore a bad reputation.®® On the other 
hand, to disprove guilty knowledge, accused is enti- 
tled to introduce evidence that the person from whom 
he received the goods bore a good reputation,®® and 
the act.’”” Peo. v. Dowling, 84 N. Y.|C. C. 298. 

478, 485. (2) ‘In all prosecutions for 61. 


this offense, it must, upon principle, | 915. 
be competent alike both for the pros- 
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Rice v. State, 3 Heisk. (Tenn.) 


that accused in purchasing the goods relied and had 
the right to rely on such good reputation.®? 


[§ 83] (7) Price Paid by Defendant. Evidence 
of inadequacy of the price paid®* or of services ren- 
dered in payment®® for the goods stolen is admissible 
in behalf of the prosecution to show guilty knowl- 
edge. And, on the other hand, in order to prove lack 
of guilty knowledge, accused may show that he paid 
a fair price for the goods.*® And evidence that ac- 
cused, a second-hand retailer of cloth, according to 
the custom of his trade, did not generally pay full 
price for clothing and bought out of season and at 
reduced prices, was admissible to rebut the infer- 
ence of guilty knowledge from the fact that the goods 
were bought at a low price.”+ 


[§ 84] e. Intent. Any evidence, which throws 
light upon the motive or intent of defendant, should 
be admitted, unléss clearly contrary to well settled 
rules of law.*? 


L$ 85] f. Ownership of Property. On a trial for 
receiving stolen property, witnesses may be per- 
mitted to testify that the alleged stolen property be- 
longed to them’*® and evidence of brands on stolen 
cattle originally and of the subsequent burning of 
the brands is also admissible to prove ownership.‘* 


Constructive ownership. Where property is al- 
leged to have been‘stolen from a railroad company, 
testimony of a witness that he sent the property to 
the car of a designated railroad company on a truck 
and that the truck returned empty is not admissible 
to show that the property was ever in.the possession 
) property exchanged therefor property 
known by him to have been stolen, to 


show the inadequacy of the consid- 
eration paid by accused. State y. Pir- 


ecution and the defense to show what | _, 62 .Warwickshall’s Case, 1 Leach| ey, 22 S§. D. 550, 118 NW 1042, 18 

were the actual circumstances, the | C. C. 298. ; AnnCas 192, 24 SD 533, 124 NW 713. 

arrangement or understanding under 63. Rice v. State, 3 Heisk. (Tenn. _ a 

which the goods were received Oe Palsy, 4, 6 ces Sie v. Houston, 29 S. C. 108, 

defendant, whether the effect sha e a 

to establish guilt or innocence. This biol days uf Goldblat,50 Mo. A. 186. 70. Estes v. State, 23 Tex. A. 600, 

is the res geste, the very essence of 65. Huggins v. Peo., 135 Ill. 243,)5 Sw 176. 

the inquiry.” Durant v. Peo., 13 Mich, | 25 NE 1002, 25 AmSR 357. Vile Gabaron ve, 1etXoy,, (80) Ill, Soy 

351, 353. 66:)Wranklin’ y. Com,, 201 Kyae4y Mog Sine cae cae ey ae ae 
[b] Rule applied.—(1) Accused is] 256 SW 714; Com. v. Gazzolo, 123) 560° 1 p 463 Janta Oe: tons 

entitled on the trial to prove what| Mass. 220, 25 AmR 79; sjenkins v. ; ’ 


was said as to the mode of obtaining 
the property by the men of whom he 
alleged that he bought it at the time 
of the alleged purchase, as such evi- 


[a] 


State, 62 Wis. 49, 21 NW 2 


As for instance, ty: he was 
known as being a regular and honest 
‘dealer in goods such as were stolen. 


[a] Thus (1) to disprove criminal 
intent, a bill of sale of the’ goods to 
defendant is admissible even though 
not properly witnessed and acknowl- 

M. 


dence is relevant upon the issue of] @om. v. G 10: 123 M 290. 95| edged. Terr. v. Claypool, 11 “ 

EE Es oe enc (ET vag gy fakertcon tae rite tiene ee 
. . 5 O pes y « = AK 

the possession of the goods the pris- 67. Franklin v. Com., 201 Ky. 324,/ up cattle as estrays to post them, 


256 SW 714 


oner, after proving that they were 
purchased and receivéd in his absence 68. 
by an agent, may show, as a part of | 381, 52 P 658; 


the res geste, what was said to such | 660, 39 P 32 
agent by the seller in respect to the] 98, 76 AmD 505. 
title or ownership, at the time of the 
agent’s purchase. O’Connell v. State, 
55 Ga. 296. 


[c] Evidence that a junk dealer 
failed to enter a description of the 
goods in a book, as required by a city N. 


108 A 646. 
Tll.—Hugg 


J.—State v. 


Cal.—-Peo. v. Clausen, 120 Cal. 
Peo. v. Hertz, 105 Cal. 
Peo. v. Levison, 


ins v. Peo., 135 Ill. 243, 25 
NE 1002, 25 AmSR 357. 


Goldman, 65 N. J. L. 


where he fails to comply with the 
statute prescribing the procedure in 
such cases, does not justify him in 


16 Cal. |} converting the cattle to his own use, 
evidence thereof is admissible as tend- 
30 Del. 552, ing to prove the absence of felonious 


intent in making the conversion ona 
prosecution for receiving stolen prop- 
erty knowing it to have been stolen. 
Blackshare v. State, 94 Ark. 548, 128 
SW 549, 140 AmSR 144 


Pag nance, Be orien fosshow teat 394, 47 A 641. 73. Mooney v. State, 76 Tex. Cr. 
Clausen, 120 Cal. 381, 52 P 658. : N. Y.—-Peo. v. Dowling, 84 N. y.| 539, 176 SW 52. See Gibbs v. State, 
4 478; Coleman v. Peo., 58 N. Y. 555|130 Ala. 101, 30 S 393 (on a trial for 

57. Peo. v. Levison, 16 cau 98,_76| [aff 1 Hun 596, 4 Thomps. & C. 61]; | receiving shoes knowing them to 
AmD 505; Huggins v. Peo., 135 Ill. Copperman vy. Peo., 56 N. Y. 591 [aff | have been stolen, testimony by a mem- 
243, 25 NE 1002, 25 AmSR 357. 1 Hun 15, 3 Thomps. & C. 199]. nee of the firm named as the owner 
58, Gunther v. Peo., 139 Tl. 526,| s. D.—Sta irkey, 22 NRO shoes. Cats Enea coeur 
28 NH 1101; State v. Mayer, 45 Iow2 118 Nw {042 18 ee Poe Urge Pe nate BeSD) stolen were of ‘a pattern 
698: Coleman v. Peo., 58 N. Y. 5551/53 124 NwW’713. oO he shoes his firm sold,” is ad- 
missible in evidence, in connection 


[aft 1 Hun 596, 4 Thomps. & C. 61]. 


59. Huggins v. eae SiDue lls 
25 NE 1002, 25 AmSR 357. 


60. Rice v. State, 3 Heisk. (Tenn.) 
215; Warwickshall’s Case, 1 Leach 


243, 


oVt—State v. Alpert,-88 Vit.191, 92A. 


_ [a] Evidence admissible to show 
inadequacy.—The state could show 
that one accused of receiving stolen 


with other testimony, as tending to 
show ownership of the shoes as laid 
in the indictment). 


74 Mooney v. State, 76 Tex. Cr. 
5389, 176 SW 52: 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 85-89] 


ot the railroad company.7® 


[§ 86] g. Identification of Property Stolen. Tes- 
timony of the owner of the property stolen is admis- 
sible for the purpose of identifying it.7° And where 
the allegation of value in the indictment is a part 
of the description of the property stolen, proof of 
the value thereof is relevant to prove identity.** 
Upon the trial of a person accused of receiving stolen 
wool, the evidence of a witness, who had been at 
accused’s house and seen the fleeces represented to 
have come from his sheep, as to the kind and weight 
of the fleeces, is admissible, as it has a tendency, in 
connection with the other evidence showing the kind 
of wool sold by accused, to show that the stolen wool 
was among that sold.*8 Jn a prosecution for receiv- 
ing stolen money, money found in accused’s posses- 
sion at the time of his arrest is admissible in evi- 
dence against him, where corresponding in a general 
way with that lost by the prosecuting witness, as 
being of the same denomination; also a witness may 
testify that there were rust marks on the bills found 
in the thief’s possession which were similar to the 
marks on the bills found in accused’s possession, and 
it is not incumbent on the state to produce all the 
money found on the thief.*® Upon the trial of an 
indictment for receiving brass couplings, knowing 
them to have been stolen, it is proper for the purpose 
of identifying: and proving the kind of property sto- 
len, for the people to bring a brass coupling into 
court and show by the testimony of witnesses that 
the couplings stolen were similar to the one brought 
into court and shown to the witnesses.*° 


Marks or brands. On a trial under an indictment 
for buying or receiving stolen goods, it is permissible 
for a witness to testify that he knew the goods in 
the possession of accused were the goods stolen by 
reason of certain marks on them, which marks he de- 
seribed.*! | Where the stolen property is livestock, 
evidence as to the stock brand used by the prosecut- 
ing witness, and a certificate thereof recorded by him 
after the larceny of the stock, is admissible to show 
the identity of the stock alleged to have been stolen 


75. Wright v. State, 17 Ala. A. 621, | 473 
88 S 185. 36. 

76. McAllister v. State, 140 Md. 
647, 118 A 147. See Peo. v, Mirabella, 87 
294 Ill. 246, 128 NE 374 (in a prose- z 
eution for larceny of an automobile 
and receiving stolen goods, where the 
owner of the automobile testified he 89. 
found parts of his car at detective 90 
headquarters, it was not error to allow 4 
a police officer to testify that the 91. 
owner picked out an instrument board | NE 29. 
and running board as his property and 
carried them away; the testimony |} 116 
tending only to identify the property 92 
claimed by the owner as that found a 
by the officer). 418. 


77. Watkins v. State, 21 Ala. A. 585, 93. 
111 S 48 [certiorari den 215 Ala. 484, 
111 S 44]. 

78. Peo. v. Pitcher, 15 Mich. 397. 

79. Polin v. State, (Tex. Cr.) 65 
SW 183. 

g0. Jupitz v. Peo., 34 Ill. 516. 


75 S 184. 


169 NW 373. 


95.. State v. 


112 A 413. 
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, 4 NE 96, 54 AmR 485. 


Com. v. Leonard, 140 Mass. 473, 
4 NE 96, 54 AmR 485. 


Coplon v. State, 16 Ala. A. 39, 


88. Coplon vy. State, supra. 
Coplon v. State, supra. 
Coplon v. State, 
Peo. v Brooks, 340 Ill. 74, 172 


Affecting punishment see 


Cohen v. State, 50 Ala. 108; 
State v. Feiss, 74 N. J. L. 633, 66 A 


State v. Strum, 


94. State v. Strum, supra. 


Feinberg, 
329, 124 NW 208. 


96. State v. Dichter, 95 N. J. L. 208, 
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with those received by accused.” So also, evidence 
of the brands on the stock originally and of the sub- 
sequent burning of the brands, is admissible to prove 
identity.** 

[§ 87] h. Good Character. In accordance with 
general rules,’* accused in a prosecution for receiv- 
ing stolen goods is entitled to introduce evidence of 
his good character in rebuttal of evidence tending 
to show that he was guilty of the act of which he is 
accused,** and this is true whether the evidence of his 
guilt is strong or not.8° But he is not entitled to 
show that under similar circumstances he did not 
receive stolen goods to conceal them but gave no- 
tice,*7 and that he had once prosecuted a person who 
sold him stolen goods,** since he has the full bene- 
fit of all such evidence in the presumption of his 
innocence®® and under his right to offer evidence of 
his previous good character.°° 


[§ 88] i. Value. Evidence of the value of the 
property is vitally important and admissible where 
the degree of punishment depends on value.®? Tes- 
timony of the owner of the property stolen 1s admis- 
sible to prove its value.°? Although the value of 
the goods must be measured as of the time when they 
were received, and not the time when they were 
stolen,®*? yet if there is evidence that there was no 
change in value between such times, evidence of the 
value when the goods were stolen is admissible. 
And if it appears that the property has the same 
value everywhere within the jurisdiction of the court, 
evidence of the value outside of the county where it 
was stolen is competent.°® Testimony of a witness 
for accused as to the results of his efforts in attempt- 
ing to sell the stolen goods for accused is not evi- 
dence of the market value of the goods at the time 
that they were purchased and is properly excluded.?® 


[§ 89] 3. Weight and Sufficiency of Evidence?’— 
a. In General. General rules®* apply as to the 
weight and sufficiency of evidence in prosecutions of 
the character under consideration.®® In the sub- 
joined notes may be found cases in which the evi- 
dence was held sufficient’ or where it has been held 


SCt 201 mem, 70 L. ed. 425 mem]; Le 
Fanti v. U. 8., 259 Fed. 460 [aff 255 
Fed. 210]. 


Ala.—Cofield v. State, 23 Ala. A. 269, 
124 S 250 [certiorari den 219 Ala. 110, 
124 S$ 251]; Rosenblum vy. State, £9 
Ala. A. 442, 98 S 216; Jenks v. State, 
19 Ala. A. 90, 95S 266; Wood v. State, 
18 Ala. A. 654, 948 256; Bell v. State, 
2 Ala. A. 150, 56 S 842. 


Ark.—Moore v. State, 
4 768; Shue v. State, 177 Ark. 605, 7 
infra §| Sw (2a) 315; Bodner v. State, 177 
Ark. 424, 6 SW (2d) 550; Sheppard 
v. State, 286 SW 803; Daniels v. State, 
168 Ark. 1082, 272 SW 833; Mays v. 
State, 163 Ark. 232, 259 SW 398; Sons 
v. State, 116 Ark. 357, 172 SW 1029; 
Atchison v. State, 90 Ark. 457, 119 
SW 651. 


Cal.—Peo. v. Carrow, 207 Cal. 366, 
278 P 857; Peo. v. Carrow, (A.) 270 
P 379; Peo.v. Grahile, "6% Cal. Al ds; 
224 P 227; Peo. v. Mercado, 59: Cal. A. 
69, 209 P 10385. 


supra. 


7 SW (2d) 


184 Iowa 1165, 


145 Iowa 


97. Testimony of accomplice see 


98. See Criminal Law §§ 1559-1999. 


81. Hester: v. State, 103 Ala. 83, 

Lbs S6 i. Criminal Law § 1393. 
gs2. State v. Hanna, 35 Or. 195, 57 

P 629. 


83. Mooney v. State, 76 Tex. Cr. 
539, 176 SW 52. 
84. See Criminal Law § 1122 et seq. 
85. Coplon v. State, 16 Ala. A. 39, 
75 S 184; Com. v. Leonard, 140 Mass. 


99. See cases infra this section; 
and §§ 90-96. 
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(2d) 908; Thomas v. U. S., 11 F. (2d) 
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{certiorari den 269 U. S. 585 mem, 46 


Fla.—Hatcher v. State, 74 Fla. 112, 
76 S 694. 

Ga.—Davis v. State, 22 Ga. A. 802, 
97 SE 273. 

Hawaii—tTerr. v. Witt, 27 Hawaii 
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Il1l.— Peo. v. O'Connell, 331 Ill. 501, 
163 NE 371; Peo. v. Boneau, 327 Ill. 
194, 158 NE 431; Peo. v. Wagman, 31} 
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‘insufficient? to sustain a conviction of receiving stolen 
sufficient to sustain a conviction of re- 


property ; 


‘eeiving and concealing stolen property ;* 
or insufficient® to sustain a conviction of receiving and 
aiding in concealing stolen property; sufficient® or 
‘insufficient’ to go-to the jury on the issue of accused’s 
sufficient to overcome presumption of guilt 


guilt; 


arising from possession;* sufficient® or insufficien 
‘to show ownership of the property; sufficient to go 


to, the jury on the question of ownership of the prop- 
sufficient to sustain a directed verdict for 


erty;1} 


Ill. 330, 142 NE 743; Peo. v. Shupe, 
306 Ill. 31,137 NE 515; Peo. v. Schall- 
man, 295 Ill. 560, 129 NE 569; Peo. v. 
Grove, 284 Ill. 429, 120 NE 277; Peo. 
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ee Thompson, 274 Ill. 214, 113 
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Iowa.—State v. Joy, 203 Iowa 536, 
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570; State v. Boyd, 195 Towa 1091, 
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Ky. 412, 17 SW (2d) 267; Moore v. 
Commonwealth, 219 Ky. 490, 293 SW 
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‘Mo.—State v. Sanders, 4 SW (2d) 
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SW 310; State v. Levan, 306 Mo. 507, 
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Sw 436; State v. Miller, 159 Mo. 113, 

SW 67; State v. McDermott, (A.) 
269 SW 926. 


'  Mont.—-State v. Moxley, 
-402, 110 P 83. 


Nebr.—Hall v. State, 109 Nebr. 273, 
190 NW 898; Hans v. State, 109 Nebr. 
269, 190 NW 577; Burris vy. State, 104 
:Nebr. 641, 178 NW 216. 


N. J.—State v. Shuster, 6 N. J. Misc. 
220, 140 A 457; State v. Bruno, 6 N. 
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616. “72 SE 72. 


.» Okl.—Paramore v. State, (Cr.) 286 
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[§ 89 


accused ;'? and insufficient to overcome presumption 


Beyond reasonable doubt. As in other criminal 
prosecutions!* so, in prosecutions for receiving sto- 
len goods, the evidence must be such as to satisfy 
the jury of the guilt of accused beyond a reasonable 
In other words to authorize a conviction 
of this offense, the existence of all the elements of the 
offense must be established beyond a reasonable 


As in the case of other prose- 


3. Rogers v. State, 109 Tex. Cr. 
613, 6 SW (2d) 359; Allison v. State, 
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361, 231 SW 388. 

14. See Criminal Law § 1590. 
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§§ 89-92] 


cutions!? evidence which creates nothing more than 
a suspicion of guilt,t® although it be a strong suspl- 
cion,’® is not sufficient to sustain a conviction. 


Circumstantial evidence. As in the case of other 
prosecutions?® direct evidence is not necessary to sus- 
tain a conviction, but the guilt of accused may be 
established either in whole?! or in part?” by circum- 
stantial evidence. But the circumstances relied on 
must be sufficient to make out the offense.?* 


[§ 90] b. To Show Theft. The fact that the 
goods should have been previously stolen or acquired 
by some other kindred offense by some one other 
than accused?4 must be established beyond a reason- 
able doubt.2® But like other elements of the of- 
fense,2° it may be satisfactorily established by eir- 
cumstantial evidence,’ since it is rarely the case that 
direct proof of the theft can be adduced.?® But the 
theft cannot be established merely by showing that 
someone has been convicted of it.2® So the fact that 
goods of the general character of those alleged to 
have been stolen were found in the possession of 
accused does not tend to show that they were stolen.*° 
And the unexplained possession by one person of 
goods belonging to another does not establish that a 
theft has been committed.*+ On the other hand, 
testimony of the thief that he stole the property sup- 
ported by that of the owner that he lost it is suffi- 
cient to establish the theft. In the subjomed 
notes may be found eases in which the evidence was 
A. 214, 96 S 377; Karackalas v. State, | 296; 
18 Ala. A. 181, 89 S 838; Jordan v. | 95 SE 299. 
State, 17 Ala. A. 575, 87 S 433; Tyler 
v. State, 17 Ala. A. 495, 86 S 93; James | NE 258; 
v. State, 15 Ala. A. 569, 748 395; Bell | 153 NE 615; 
v. State, 2 Ala. A. 150, 56 S 842; State | Tll. 382. ; 
v. Frankel, 31 Del. 372, 114 A 608; 
State v. Malvarosa, 30 Del. 451, 108 
A 95; Stephenson v. State, 89 Fla. 


351, 104 S 600; Lamb v. State, 118 
Miss. 698, 79 S 849. And see infra §§ 


318, 31.NW 60. 
162 SW 737. 
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Belton v. State, 21 Ga. A. 792, 


Ill.—Peo. v. Dalke, 336 Ill. 446, 168 
Peo. v. Sovetsky, 323 Ill. 133, 
Williams v. Peo., 101 


Mich.—Peo. v. Montague, 71 Mich. 


Mo.—State v. Creeley, 254 Mo. 382, 36. 
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held sufficient?* or insufficient?* to show that the 
property received by accused was stolen; and evi- 
dence held sufficient to go to the jury on the issue 
as to whether the property was stolen.*® 


[§ 91] ec. To Show Receiving. The receiving, 
concealing, ete., being an element of the offense;*® 
this fact must be established by evidence showing 
its existence beyond a reasonable doubt.** In sub- 
joined notes may be found cases in which the evi- 
dence was held sufficient®® or insufficient®® to show 
receipt of the property by accused; evidence held 
sufficient to show time of receiving ;*° evidence held 
sufficient to show constructive possession by ae- 
cused;*1 and evidence held sufficient to go to the 
jury on the question of ,receiving.4? The mere fact 
that the stolen property was found in the house of 
accused,#? or on his premises,** is not, without more, 
sufficient to show the receiving, or concealing, of the 
property by accused, but may be sufficient in connec- 
tion with other circumstances shown in evidence to 
establish this fact.*° 


Place of receipt may be shown by circumstantial 
evidence.*® 


[§ 92] d. To Show Guilty Knowledge of Lar- 
ceny*’—(1) In General. Guilty knowledge that the 
property received was stolen cannot rest on mere 
supposition.4§ The evidence must show beyond a 
reasonable doubt that accused knew when he re- 
ceived the goods that they had been stolen.t® But 


93 S 288; Wright v. State, 17 Ala.’ 
621, 88 S 185: Peo. v. Lardner, 246 
F190; 129 NE 697; Peo. v. Montague, 
71 Mich. 318, 39 NW 60; Peo. v. Sea- 
ton, 15 NYS 270. 


35. Jordan v. State, 17 Ala. d.. 
575, 87 S 433 [certiorari den 205 Ala. 
114, 87 S 434]. 

See supra §§ 7, 8. / 
37. Peo. v. Dalke, 336 Ill. 446, 168 
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90-92, 95. Tex.—Bryan v. State, 54 Tex. Cr. 59, Ne 258; Peo. v. Prall, 314 Ill. 5f8, 
17. See Criminal Law § 1570. 111 SW 1035. NE 610. 
18. Andrews v. State, 100 Ark. 184,| 26 See infra §§ 91-95. 38. Ellison v. Com., 190 Ky. 3065, 


139 SW 1134; Jones v. State, 85 Ark. 27. 
360, 108 SW 223; France v. State, 68 
Ark. 529, 60 SW 236; Trail v. State, 
(Tex. Cr.) 57 SW 92. 


19. Stevens v. State, 31 Ga. A. 310, 


88 S 185; 


State, 12 Tex. 


20. See Criminal Law § 1556 et seq. sin ape 
21. Ala.—Tyler v. State, 17 Ala. A. 
495, 86 S 93; James v. State, 8 Ala. 
A. 255, 62 S 827. 
Iowa.—State v. Butler, 205 NW 842; 30 
State v. Bullis, 196 Iowa 480, 192 NW q 


154 SW 1069 


159 NE 715. 


793. i 621, 88 S 185 
Be rent v. Com., 158 Ky. 4, 164 V Siatee7 Tex ich 


Okl.—Posten v. State, (Cr.) 267 P| _,32: 
493: Shacklett v. State, 23 Okl. Cr. 4,| 52 P & 
211 P 1063. 3 | keke 

Tex.—Sears v. State, 106 Tex. Cr. 
219, 291 SW 547; Barnes y. State, 104 
Tex. Cr. 438, 284 SW 577. 


22. Sheppard v. State, (Ark.) 286 
SW 803; Shacklett v. State, 23 Okl. 
Cri-4, 211 P1063. 


23. State v. Bullis, 196 Iowa 480, 
192 NW 793. And see infra §§ 90-92, 


“All of these necessary ingredients 
may be, and most of them usually are, 
shown by circumstantial evidence, 
from which the jury, using their 
every day common sense and observa- 
tion, must draw their conclusions.” 
ess vy. State, 17 Ala. A. 495, 496, 86 


mem]. 
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536, 71 NW 866. 


162 SW 737; 
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State v. Weinberg, 245 Mo. 
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121 SE 133. ‘ er grounds Frazier v. State, 18 Tex. 


28. State v..Weinberg, 245 Mo. 564, 41. 
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Wright v. State, 
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eee v. Clausen, 120 Cal. 381, 


Kan.—State v. Stanley, 


Mass.—Com. v. Peopcik, 251 Mass. 
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Mo.—State v. Creeley, 254 Mo. 382, 
State v. Weinberg, 245 47. 
Mo. 564, 150 SW 1069. 

N. Y.—Peo. v. Marcus, 220 App. Div. 
697, 222 NYS 456 [aff 246 N. Y. 637 
mem, 159 NE 682 mem]. 

Tex.—Wilson v. State, (Cr.) 28 SW 49. 
Goldstein v. State, 75 Tex. 
Cr. 390, 171 SW 709. 


Tyler v. State, 18 Ala. A. 546,197 S 716; 


227 SW 458; Bryan v. State, 54 Tex. 


- 59, 111 SW 1035. 


Tucker v. State, 39. State v. Woodson, 175 Mo. A. 
Wilgon v.| 393, 162 SW 327; Peo. v. Acerno, 184 
App. Div. 541, 172 NYS 373. 


40. Peot v. Jacobs, 73 Cal. A. 334, 
238 P 770. 
Le Fanti v. U. S., 259 Fed. 460 
[aff 255 Fed. 210, 170 CCA 436]. 
Peo. v Figara, 218 App. Div. 
638, 219 NYS 73. 


17 Ala. A-| 43. Dalton v. State, (Tex. Cr.) 103 
SW 935. 


44. Peo. v. Figara, 218 App. Div. 
638, 219 NYS 73. 

45. Reg. v. Matthews, 1 Den. -C. 
C. 596, 1 EngL&EHq 549, 169 Reprint 


19, 218 SW 1062. 


re eotnueitin iy OSA at OS ey 
(2a) 491 [certiorari den 269 U.S. 585 [al 
mem, 46 SCt 201 mem, 70 L. ed. 425 ; 


As for instance, where, when 
the property was shown to defendant, 
he stated that he had bought it of a 
person who was at that time in cus- 
tody on the charge of stealing. Reg. 
v. Matthews, 1 Den. C. C. 596, 1 Eng 
L&Eq 549, 169 Reprint 388. 


Cosmides, 133 App. Div, 
103, 117 NyYs 718, 23 N. Y. Cr. 55% 
[aff 198 N. Y. 566, 92 NE 1095]. 


Element of offense see supra 


123 Kan. 


§§ 18-22 
48. Wertheimer vy. State, (ind.) 
169 NE 40; Peo. v. Smith, 234 Mich. 


503, 208 NW 674. 
Ala.—Kawark v. State, 19 Ala. 
DNV AH Cures at eS 

Fla.—Knowles v. State, 86 Fla, 270, 
Franklin v. State, 66 Fla. 
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this fact may be established by cireumstantial, as well 
Direct and positive proof 
of guilty knowledge, it is said, cannot often be ob- 
tained,®>1 and may be inferred from facts and cir- 
cumstances in proof leading to the conclusion of 
Nevertheless, where the state 
relies wholly on circumstantial evidence to show such 
guilty knowledge, the circumstances relied on must 
point clearly and conclusively to guilt, and exclude 
every reasonable hypothesis of innocence.°® 
joined notes may be found eases in which the evidence 
was held sufficient®* or insufficient®® to show guilty 
knowledge; and evidence held sufficient'to go to the 
jury on the question of guilty knowledge.°® 

[§ 93] (2) Possession of Property. Hvidence of 
bare possession of the property by accused without 


as by direct, evidence.°° 


guilty knowledge.*? 
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more does not establish his knowledge that the prop- 


213,° 68 S 418; Minor v. State, 
Fla. 90, 45 S 818. 


Ga.—Stripland v. State, 114 Ga. 843, 
40 SE 993; Sanford v. State, 4 Ga. A. 
449, 61 SH 741. 


' Jll—Peo. v. Brooks, 340 Ill. 74, 
172 NE 29; Peo. v. Dalke, 336 Il. 
446, 168 NE 258; Peo. v. Boneau, 327 
Tll. 194, 158 NE 431; Peo. v. Knight, 
SZo ill bor 154 INE 418° “Peos) ve 
Miller, 292 111. 318, 127 NE 58; Peo. 
V,. schallman, 278 Dll. 564, 113 NE 
113; Cohn v. Peo., 197 Ill. 482, 64 NE 
306; May v. Peo., 60 Ill. 119. 


pee a epetmer v. State, 169 NE 
40, 


Ky.—Lunsford v. Com., 63 SW 781, 
23 KyL 709. 


Minn.—State v. Friedson, 170 Minn. 
72, 211 NW 958. 


Oh.—Landon v. 
529, 161 NE 367. 


’ Okli—Weaver vy. State, 30 Okl. Cr. 
309, 235 P 635; Davis v. State, 18 Okl. 
Cre Ane 193) Pe 045; 


S. C.—State v. Daniels, 
368, 61 SE 1073. 


Tenn.—Rice v. State, 3 Heisk, 215. 


. Tex.—Bryan v. State, 54 Tex. Cr. 
DoS VV OS5.5 


Wis.—Meath v. State, 174 Wis. 80, 
182 NW 334. 


50. U. S.—Silverman v. U. S., 2 F. 
(2d) 716; Stemple v. U. S., 287 Fed. 
iZeDernanmwv, Ul. Js. 271) Hed. -290% 
Chass v. U. S., 258 Fed..911, 169 CCA 
631 [certiorari den 250 U. S. 655 mem, 
40 SCt 12 mem, 63 L. ed. 1196 mem]; 
tee sle v. U. S., 233 Fed. 878, 147 CCA 
552. 


Ala.—Vacalis v. State, 204 Ala. 345, 
86 S 92; Collins v. State, 33 Ala. 434, 
13 ‘AmD 426; Tyler v. State, 17 Ala. 
A. 495, 86 S 93. 


.Conn.—State v. 
411, 80 A 198. 


" Del.—State v. Frankel, 31 Del. 372, 
114 A 608; State v. Malvarosa, 30 Del. 
451, 108 A 95. 


' Ga.—Birdsong y. State, 120 Ga. 850, 
48 SE 329; Rivers v. State, 118 Ga. 
42, 44 SE 859; Cobb v. State, 76 Ga. 
664; ‘Licette v. State, 75 Ga. 253; 
O'Neal v. State, 24 Ga. A. 160, 99 SE 
891; Williams v. State, 16 Ga. A. 691, 
85 SE 973. 
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State, 27 Oh. A. 


SOmSs C. 


Weiner, 84 Conn. 


- Ill.—Peo. v. Boneau, 327 Ill. 194, 
158 NE 431; Peo. v. Grove, 284 Ill. 
429, 120 NE 277; Cohn v. Peo., 197 
Til. 482, 64 NE 306. 
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Iowa.—State v. Van Treese, 198 
Iowa 984, 200 NW 570. 


Kan.—State v. Stanley, 123 Kan. 
118, 254 P 314; State v. Lewark, 106 


Kan. 184, 186 P 1002. 

Ky.—Ellison v. Com., 190 Ky. 305, 
227 SW 458. 

Mich.—Peo. v. Smith, 234 Mich. 503, 
208 NW 674. 


Minn.—State v. Friedson, 170 Minn. 
72, 211 NW 958; State v. Gordon, 105 
Minn. 217, 117 NW 
897. 

Mo.—State v. Levan, 306 Mo. 507, 
267 SW 935; ., State v. Weisman, 225 
SW 949; State v. Weinberg, 245 Mo. 
564, 150 SW 1069; State v. Eggleston, 
(A.) 27 SW (2d) 726. 

N. J.—State iv. Rose, 5 N. J. Misc. 
2 See Ou A eZO. 


N. Y.—Peo. v. Dowling, 84 N. Y. 
473: -Colemam vi Peo. °58 IN. Y. 555 
[aff 1 Hun 596, 4 Thomps. & C. 61]. 


Okl.—Pringle v. State, 32 Okl. Cr. 
166, 239 P 948. 


Porto Rico.—Peo. v. 
Porto Rico 232. 


Tex.—Sears v. State, 106 Tex. Cr. 
219, 291 SW 547; Burton vy. State, 102 
Tex. Cr. 110, 277 SW 390. 


Utah.—State v. Zeman, 63 Utah 422, 
226 P 465. 


Wis.—Meath vy. State, 174 Wis. 80, 
182 NW 334. 


51. Collins v. State, 33 Ala. 434, 73 
AmD 426; Peo. v. Grove, 284 Ill. 429, 
120 NE 277; Peo. v. Boneau, 327 Ill. 
194, 158 NE 431; Wertheimer v. State, 
(Ind.) 169 NE 40. 


[a] Guilty knowledge is a state 
of mind which from the nature of the 
matter can be proved only by circum- 
stances or the admissions of the ac- 
cused. Peo. vy. Acevedo, 18 Porto 
Rico 232. 

62. Collins v. State, 33 Ala. 484, 73 
AmD 426; Licette v. State, 75 Ga. 
253, 257; State v. Gordon, 105 Minn. 
217, 117 NW 483. 


“Were it otherwise, and were di- 
rect and positive proof of this fact 
required, and were _ circumstances, 
from which it may be legitimately in- 
ferred, excluded from the jury, or 
deemed insufficient in themselves to 
establish this fact, the receiver, as a 
general thing, would go unwhipt of 
justice, and might carry on this traf- 
fic with perfect impunity.’ Licette 
v. State, 75 Ga. 2538, 257. 


“Knowledge may well be deduced 
from conduct and behavior, the char- 
acter of the person from whom re- 
ceived, and the kind of goods, and the 
hour when received.’ Cobb vy. State, 
76 Ga. 664, 666 [quot in State v. Lev- 
an, 306 Mo. 507, 514, 267 SW 935]. 
To same effect State v. Weiner, 84 
Conn, 411, 80 A 198. 


[a] Circumstances surrounding 
receiving.—The knowledge may be in- 


483, 15 AnnCas 


Acevedo, 18 
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erty was stolen,®? but is a circumstance to be consid- 
ered in connection with all the other evidence in the 
case as bearing on that question.°* 
elsewhere shown, there is a conflict of authority as 
to the effect of unexplained possession of recently 
stolen property, some decisions holding that it raises 
a presumption of guilt sufficient to sustain a convie- 
tion,®® while other decisions reach the opposite con- 
clusion,®° all of the courts are agreed that such pos- 
session is a strong circumstance to be considered on 
the question of guilty knowledge,®? and that a find- 
ing of guilty knowledge and a conviction will be war- 
ranted where evidence of such possession is supple- 
mented by other eriminatory evidence,®°? such as 
false, evasive, or contradictory statements by accused 
as to his possession of the property,®* the nature and 


Although, as 


ferred from circumstances surround- 
ing the receiving. State v. Weiner, 
84 Conn. 411, 80 A 198; State v. Freed- 
man, 19 Del. 403, 53 A 356; Lipsey v. 
Peo., 227 Ill. 364, 81 NE 348; Dela- 
hoyde v. Peo., 212 Ill. 554, 72 NE 732; 
State v. Goldman, 65 N. J. L. 394, 47 
A 641. 


53. Wertheimer v.. State, (Ind.) 
169 NE 40; Davis v. State, 138-(OKL 
Cree oss Ears 5. 

54 Cal.—Peo. v. Jacobs, 73 Cal. 
Soe oo! Ok 

Ky.—Ellison v. Com., 190 Ky. 305, 
227 SW 458. 

Mo.—State v. Glazebrook, 242 SW 
928; State v. Weinberg, 245 Mo. 564, 
150 SW 1069. 


N. C.—State v. Wilson, 176 N. C. 
751, 97 SE 496. 


Tex.—Wilson v. State, 85 Tex. Cr. 
94, 210 SW 542; Hogg v. State, 66 
Tex, .Cr. 252, 146 SW 195. 

55. Sitterlee v. Peo., 67 Colo. 523, 
186 P 527; Rogers v. State, 29 Ga. A. 
363, 115 SE 668; Casper v. State, 22 
Ga. A. 126, 95 SE 534; Peo. v. Neil- 
son, 215 Mich. 239, ° 183--NW TOR; 
Stuart v. State, 97 Tex. Cr. 652, 263 
SW 928. 


56. Peo. v. Snelenberger, 248 Mich. 
619, 227 NW 705; Peo. v. Tantenella, 
212 Mich. 614, 180 NW 474; State v. 
Eggleston, (Mo. A.) 27 SW (2d) 726. 


57. State v. Freedman, 19 Del. 403, 
53 A 356; State v. Richmond, 186 Mo. 
71, 84 SW 880; Peo. v. Weisenberger, 
73 App. Div. 428, 77 NYS 71: Stuart 
y. State, 97 Tex. Cr. 652, 263 Sw 928: 
Castleberry, vi, State, 35 Mex. Cr: 382: 
33 SW 875, 60 AmSR 53; Tolliver 
v. State, 25 Tex. A. 600, 8 SW 806. 


58. State v. Malvarosa, 30 Del. 
45457 108 “Al 95s > Grant &v- eStaten ws 
Tex. Cr. 19, 218 SW 1062; Stapleton 


v. Com’, 140° Va. 475," 1245 SHi-23 7. 


59. See supra § 67. 

60. See supra § 70. 
- 61. Wertheimer v. State, ‘(Ind.) 
169 NE 40; State v. Goldstrohm, 84 


W. Va. 129, 99 SE 348. 
infra this section. 


[a] Possession of fruits of crime 
recently after theft raises inference 
of guilty possession, constituting 
prima facie evidence of guilt of re- 
ceiving stolen goods. Wilkerson v. 
UNS.) 41 Be Cd) 654. 


[b] Uncontradicted evidence that 
defendant had possession of stolen 
automobile sustained conviction, un- 
der a statute making unexplained pos- 
session sufficient. State yv. Palmer, 
QAI Sup.) Lb As 365. 


62. See cases infra notes 64-75. 


63. U. S.—Nakutin v. U. S. 
(2d) 491 [certiorari den 269 U. 


And see cases 


Pe tat hs 
S. 585 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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character of the property®* as passing readily from 
hand to hand,®* the unusual manner of acquisition of 
the property,®® the refusal of accused to give his 
name when arrested,*7? the concealment®® or attempts 
at concealment®® of the property, or its alteration to 
prevent identification,’® the payment of an inade- 
quate price for the property,*! the sale or attempt to 
sell the property at a price much less than its value,*? 
the possession of other stolen property,7* or other 
conduct and declarations of accused inconsistent with 
his claim of innocence,’* the evil reputation of the 
person from whom accused purchased the property,*® 
and the like. 


[§ 94] (8) Inadequacy of Price Paid. Guilty 
knowledge cannot be inferred merely from the in- 
adequacy of the price paid by accused for the prop- 
erty.‘® Nevertheless, it is a material fact bearing 
upon the presence of guilty knowledge,?7 and in 
connection with other facts in evidence, such as the 
purchase of property between twelve and one o’clock 
in the morning,?® irresponsibility of vendor,7® or 
like suspicious cireumstances®® may be sufficient to 
show guilty knowledge. 


[§ 95] e. To Show Intent. Where, as usually is 
the case, criminal intent is an indispensable element 
of the offense of receiving stolen goods,*! it is nec- 
essary to show the existence of a criminal intent 
beyond a reasonable doubt,®? as for instance, that 
accused received the property for his own gain, or 
to prevent the owner from again possessing it.8? 
Nevertheless, as is the ease with other elements of the 
offense,** it is not necessary to prove criminal intent 
by direct and positive evidence, but it may be es- 
tablished by circumstantial evidence,®® as for in- 
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stance, where in addition to receiving it with guilty 
knowledge, it was shown that he concealed the prop- 
erty,°® or that for more than a year he used the prop- 
erty and made no effort to return it.57 But mere 
proof of receiving stolen property with knowledge 
that it was stolen is not sufficient to establish a 
criminal intent,®® since it might have been received 
with the intent of restoring it to the owner or with 
any other innocent intent. 39 But receiving stolen 
property knowing it to have been such together with 
evidence that accused has attempted to sell the prop- 
erty, is sufficient to show criminal intent.°® Below 
may be found cases sufficient to show eriminal in- 
tent®+ or to go to the jury on the question of such 
intent.°? 

[§ 96] f. To Show Identity of Goods Received 
with Those Stolen. The identity of the property re- 
ceived with that alleged to be stolen must be estab- 
lished beyond a reasonable doubt.®* But. identity 
may be established by circumstantial as well as by 
direct evidence.®* Generally speaking, the mere 
fact that the property is of the same kind as that 
stolen is, in the absence of other circumstances, not 
sufficient to establish identity.°®> In subjoined notes 
may be found eases in which the evidence was held 
sufficient®® or insufficient®? to identify the property 
received as that which was stolen; and evidence held 
sufficient to go to oie jury on the issue as to such 
identification.?® 


[§ 97] HE. Province of Court and Jury—1. In Gen- 
eral. In accordance with the general rule®® in pros- 
ecutions for receiving stolen property, all questions 
of fact are for the determination of the jury.? It 
is for the jury to determine defendant’s guilt or in- 
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Ill. 243, 25 NE 1002, 25 AmSR 357. 73. 
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129, 99 SE 348. 
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74. State v. Goldstrohm, 84 W. Va. 91. 


v. Flechter, 44 ae Div. 
199, 60 NYS Cts Leone aye er 


State v. Joy, 203 Iowa ae 211 


Mich.—Peo, v. Oblaser, 104 Mich. NW 213; Peo. v. Acevedo, 18 Porto 
579, 62 NW 732; Peo. v. Harris, 93 75. Huggins v. eG ey Ill. 248,| Rico 232. 
Mich. 617, 53 NW 780. 25 NE 1002, 25 AmSR 357, 92. Miller v. State, (Ark.) 279 SW 
Nebr.—Hans v. State, 109 Nebr. 76. Peo. v. Levison, ie Cal. 98, 76 | 1034 r 
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Veen v. State, 17 Okl. Cr. Miss. 6025 Drailev. States (hex Crs) 365, 62 NE 785; Sinks. Vv. Shoars, iN. 
, : 57 SW 92. D.) 228 NW 413 [cit Cyc]: 


64. Wood v. State, 18 Ala. A. 654, 77. 


Peo. v. Hertz, 105 Cal. 


660, 39 94. State v. Shoars, 


: A . supra [cit 
94 S 256; McDaniel v. State, 35 Okl:|p 95. peo Yo Levison, 16 Gal. 98” 76 cyel pra. 
Cr. 425, 250 P 804. 7 eae 
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65. McDaniel v. State, supra. Y- 4783 MState. v. Houston, 29s. (C. ie 18 Bae (2a) 1068. 7 ‘ 5 

66. Wood v. State, 18 Ala. A. 654,| 108, 6 SE 943. 96.: Uf: " «.Preedmanh | O68 Red 
94 S 256. 738. State v. Woodall, (Mo.) 300 655 {aff 274 Fed. 603]; Kroot Vv. State. 

67. Peo, v. Oblaser, 104 Mich. 579,| SW 312. 189 Ind. 133, 124 NE 679; State v. 
62 NW 732. 79. Peo. v. Clausen, 120 Cal. 381,} Woodall, (Mo.) 300 SW 712. 

68. Ala.—Collins v. State, 33 Ala. | 52 P 658. 97. Thus, where, on a prosecution 
434, 73 AmD 426. g0. Peo. v. Clausen, supra. 


Cal.—Peo. v. Jacobs, 73 Cal. A. 334, 81. 
238 P 770. s2. Peo. v. 

Ill. Huggins v. Peo., 135 Ill. 243,/168 NE 258; 
25 NE 1002, 25 AmSR 357. 

Mo.—State v. Glazebrook, 242 Sw|2 OKI. 
928. 83. 

Okl.—McDaniel vy. State, 35 Okl.| NE 258; 
Cr. 425, 250 P 804; Gunther v. State,}158 NE 431. 
17 Okl. Cr. 404, 189 P 200. 84. 


69. Nakutin v. U. S., 8 F. (2d) 491 85. 
[certiorari den 269 U. S. 585 mem, 46] 86 S 93; 
SCt 201 mem, 70 L. ed. 425 mem]. eats 770; 

70. Peo. v. Jacobs, 73 -Cal. A. 334, S 2 = 
238 P 770: Hans v. State, 109 Nebr. | 135 NE 465. 
269, 190 NW 577; McDaniel v. State, 86. 
35 Okl: Cr. 425, 250 P 804. 238ePe0 70. 


71. Nakutin v. U.-S., 8 F. (2d) 491 


U.S. 


See supra § 23. 
Dalke, 
Peo. v. Boneau, 327 Ill. 
194, 158 NE 481; Pickering v. U. S., 
Cr 19 %oe 20d Pet23. 

Peo. v. Dalke, 336 Ill. 
Peo. v. Boneau, 327 Ill. 194, 


See supra §§ 92-94. 


Tyler v. State, 17 Ala. A. 495, 
Peo. v. Jacobs, 73 Cal. A. 334, 98. 
v. Lowenstein, 21 D. 
Com. v. Cabot, 241 Mass. 131, 99. 


Peo. v. Jacobs, 73 Cal. A. 334, 


87. Tyler v. State, 17 Ala. A. 495, 


for receiving stolen property, consist- 
ing of twenty bags of coffee, the only 
evidence that the property received 
was the same as that stolen was that 
it consisted of twenty “regular, ordi- 
nary bags,’’ and, although the bags 
stolen and those received bore marks 
and writing, there was no evidence as 
to what the marks and writing were, 
the proof was insufficient to identify 
the property. Peo. v. Ennis, 74 App. 
Div. 619, 77 NYS 228. 
State v. Shoars, 
NW 413 

See Criminal Law § 2274. 

1. U. S.—Chass v. U. S., 258 Fed. 
911, 169-CCA 631 [certiorari den 20 
U. S. 655 mem, 40 SCt 12 mem, 6301, 
ed. 1196 mem]. 


336 Ill. 446, 


446, 168 


(N. D.) 228 


Boe, Done dal 
nocence of the offense charged,? and in so doing, it 
is for them to determine whether a larceny has been 
committed,? whether the property was received by 
accused,* whether the property had been recently sto- 
len,® whether accused knew that it had been stolen,® 
and the intent with which he received it.’ So, it is 
a question for the jury whether explanations made 
by accused as to his possession are satisfactory, ® or 
whether his denials of receiving stolen goods were 
made as a result of a misunderstanding or from 
fear.® And it is for the jury to determine the weight 
to be given to evidence of good character in connec- 
tion with all the other evidence in the ease.?° 


[§ 98] 2. Guilty Knowledge and Intent. ollow- 
ing the general rule!! in prosecutions for receiving 
stolen goods, the question whether accused knew that 
the goods were stolen is for the jury to be determined 
from all the facts in the ease;” and this is so not- 
withstanding it is shown that accused purchased the 
property?® or that the purchase was made openly 
in the presence of others.‘ Such evidence is for the 
consideration of the jury in determining the good 
or bad faith of accused in making the purchase, under 
all the facts and circumstances surrounding the pur- 

Ala.—Wright v. State, 17 Ala. A. 


621, 88 S$ 185; Latikos v. State, 17 Ala. 
A. 592, 88 S 45. 


Ariz.mReser v. State, 27 Ariz. 48, 
229 P 936. 


Va Wh Sy se 
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tiorari den 257 U. S. 657 mem, 42 SCt 
183 mem, 66 L. ed. 420 mem]; 
Bed: 911, 169 CCA 631 
[certiorari den 250 U. o 
63 L. ed. 1196 


Su 
~[§§ 97-100 

chase.15 
Intent. The question of intent must be submitted 


to the jury for determination.?® 

[§ 99] 3. Directing Verdict. Applying the gen- 
eral rule!? in prosecutions for receiving stolen prop- 
erty, the court should direct a verdict of acquittal, 
or as otherwise expressed, give an affirmative charge 
for accused where there is no evidence from which 
his guilt can be inferred,!* or where there is no evi- 
dence to establish any one or more of the elements 
of the offense, such, for instance, as that the goods 
were stolen,+® or that accused knew that the prop- 
erty was stolen.2® And a verdict should be directed 
for accused where under the evidence he was either 
guilty of stealing the property himself or was a 
good faith purchaser,”?! or where evidence raising the 
presumption that accused himself stole the property 
is not negatived.2? On the other hand, the court 
should refuse to direct a verdict where the evidence 
is sufficient to prove the corpus delicti,?* or where 
there is substantial evidence of accused’s guilt.?+ 


[§ 100] F. Instructions—l. In General. 
rules?®> apply to 


General 
instructions in prosecutions for re- 
455, 244 SW 523; Joiner v. 
Tex. Cr. 408, 282 SW 333. 


‘Utah.—State v. Zeman, 63 Utah 422, 
226 P 465. 


State, 89 
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Cas 399, [1919] 2 WestWkly 227. 
9. Fulton v. State, 8 Ala. A, 257, 


association of an attorney’s conduct, 
and receiving from a detective papers 
stolen from the attorney’s office, in- 
tended to deprive the owner of his 


10. Com. v. pecen ero 140 Mass. 473, 
Mass.—Com. v. pooner Gs 140 Mass.| 4 NB 96, 54 AmR 48 
473, 4 NE 96, 54 AmR 48 
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Mo.—State v. Lippman, 222 SW 436. 
N. J.—State v. Krupin, 100 N. J. 


. 7, 125 A 97 [aff 101 N. J. L. 228, 127 
A270]. 

N. M.—Territory v. West, 14 N. M. 
546, 99 P 343. 


on Y.—Peo. v. Dowling, 84 N. Y. 


478. 


N. D.—State v. Denny, 17 N. D. 519, 
117 NW 869. 


Okl.—Pickering vy. ‘U. Sie OkLVCr: 
LON LOA PB 128% 
Ee pom v. Dyer, 26 Pa. Dist. 414, 
Tex.—Joiner v. State, 89 Tex. Cr. 
408, 232 SW 333. 


‘Utah.—State v, Zeman, 63 Utah 422, 
226 P 465. 


ES Hore vy. Schama; 24 Cox C..CG 


Can.—Rex v. Scott, 14 Alta. L. 439, 
ay CanCrCas 399, [1919] 2 WestWkly 


- 2. lLatikos v. State, 17 Ala. A. 592, 
88 S 45. 


3. Wright v. State, 17 Ala. A. 621, 
88 S 185; Reser v. State, 27 Ariz. 43, 
229 P 936. 


4. Cohen v. U. S., 277 Fed. 771 [cer- 


169 CCA 631 [certiorari den 250 U. S 
655 mem, 40 SCt 12 mem, 63 L. ed. 
1196 mem]. 


Ala.—Fulton v. State, 8 Ala. A. 257, 
62 S 959. 


Cal.—Peo. vy. Clausen, 120 Cal. 381, 
52 P 658; Peo. v. Mercado, 59 Cal. A. 
69, 209 P 1035. 


Del.—State v. Frankel, 31 Del. 372, 


114 A 608; State v. Weiss, 30 Del. 552, 
108 A 646. 
Tll.—Peo. v. Gaskill, 322 Ill. 259, 


153 NE 398. 


Ind.—Wertheimer v. State, 169 NE 
40; Robinson v, State, 84 Ind. 452. 

Mich.—Peo, v. Lintz, 203 Mich. 683, 
169 NW 918. 


N. J.—State v. Krupin, 100 N. J. L. 
Tee Oe AG Oi Cae eDItee LOUIMIN Bell, Layne ai bey: 
A 270). 


N. M.—Terr. ‘v. West, 14 N: M. 546, 
99 P 343. 


N. Y.—Peo. v. Dowling, 84 N. Y. 478. 


N. D.—State v. Frederickson, 230 
NW 733; State v. Denny, 17 N. D. 519, 
117 NW 869. 


Pa.—Com. v. Riley, 18 Pa. Dist. 669. 
Tex.—Mehlman v. State, 92 Tex. Cr. 


property permanently is properly 
submitted to the jury, though they 
were taken for use in such pending 
inquiry, and might be returned after 
the purposes of the wrongful taking 
had been accomplished. Com. v. Cab- 
ot, 241 Mass. 131, 135 NE 465. 


17. See Criminal Law § 2299. 


18. Porter v. State, 17 Ala. A. 550, 
86 S 143. 


19. Sanders v. State, 167 Ala. 85, 52 
S 417, 28 LRANS 536; Glover v. State, 
21 Ala. A. 423, 109 S 125; James’ wv. 
State, 15 Ala. A. 569, 74 S 395; Wade 
v. State, 14 Ala. A. 1380, 72 S 269. 


20. Cohn v. State, 16 Ala. A, 522, 
79 S 621. ; 


21. Harper v. 
354, 227 SW 190. 


State, 88 Tex, Cr. 


22. Sanford v. State, 155 Miss. 295, 
124 S 353. 

23. Watkins v. State, 21 Ala. A. 
585, 111 S 43 [certiorari den 215 Ala. 
484, 111 S 44]. 

24. State v. Lippman, (Mo.) 222 
SW 436; State v. Rose, 5 N. J. Misc. 


218, 136 A 295. 


{a] As for instancs, where there 
is evidence to show that defendant 
received stolen property with guilty 
knowledge that it was stolen. State 


v. Rose, 5 N. J. Mise. 213, 1386 A 295. 
Bie See Criminal Law §§ 2353— 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 100-102] 


\ 
ceiving stolen goods.?* 


Value. 


- 26. See cases 
and §§ 101-111. 


27. Kasle v. U. S., 233 Fed. 878, 147 
CCA 552; Peo. v. Levison, 16 Cal. 
98, 76 AmD 505; State v. Nattalie, 
163 La. 641, 112 S 514; Rex v. Wat- 
son, [1916] 2 K. B. 385. And see in- 
AOE 102-107; and Criminal Law 


28. Canellos v. State, 17 Ala. A. 
OS es S 396. And see Criminal Law 


infra this section, 


[a] Argumentative instruction.— 
In a prosecution for receiving or buy- 
ing embezzled property, etc., a re- 
quested charge that, before defend- 
ant could be convicted, the jury must 
believe beyond a reasonable doubt 
that he knew the goods were stolen, 
embezzled, or fraudulently converted 
or fraudulently secreted, and this 
means more than a suspicion or belief 
that they had been embezzled, and 
that defendant must actually have 
known this fact, ete., is argumenta- 
tive, and properly refused. Canellos 
Vis State, 17 Ala. A. 278, 84 S 396. 


29. Baer v. U. S., 54 App. (D. C.) 
24, 293 Fed. 843. 


{a] Thus, where the instructions 
covered the question of presumption 
of innocence, a requested prayer, that 
‘if the defendants gave an explana- 
tion~ that was reasonable, natural, 
and probably true, the jury should not 
convict them, unless the government 
proves such explanation false beyond 
a reasonable doubt” was held to have 
a tendency to confuse the jury, and 
was properly modified. Baer v. ‘U. 
S., 54 App. (D. C.) 24, 293 Fed. 843. 


30. Lindsay v. State, 23 Ala. A. 
411, 128 S 209 [certiorari den 128 S 
210]; Bell v. State, 2 Ala. A. 150, 56 
S 842; State v. Nattalie, 163 La. 641, 
eeeo 514. And see Criminal Law § 


[a] Instruction misleading.—In 
prosecution under Code (1923) § 4912, 
for buying, receiving, or concealing 
stolen property, an instruction, that 
defendant should not be convicted un- 
less jury be satisfied from evidence 
beyond reasonable doubt that at time 
of purchase defendant knew cotton 
had been stolen, was held properly re- 
fused as misleading as not broad 
enough to cover whole of statute, 
since if defendant had reasonable 
grounds for believing property was 
stolen, it was same as if ‘he had 
knowledge of act itself. Lindsey v. 
State, 23 Ala. A. 411, 128 S 209 [cer- 
tiorari den 128 S 210]. 


{b] Instructions not misleading.— 
In a prosecution for receiving a stolen 
automobile, instructions that if the 
robbers, who took the car from its 
owner, or either of them, shot and 
killed such owner, and as a part of 
the transaction took possession of the 
car, the taking of the car was larceny, 
etce., were not erroneous, as mislead- 
ing the jury, leaving them in doubt 
and uncertainty as to the law, or as 
requiring explanation. Marco Vv. 
State, 188 Ind. 540, 125 NE 34, 


Thus, the law applicable to 
the case must be stated correctly.?7 
given should not be argumentative,?® confusing,?® 
misleading,®® unintelligible*! or on the weight of 
the evidence,®? and must be applicable to the plead- 
ing and evidence and issues raised thereby.?? 


Where the statute gives accused the right 
to make satisfaction by return of the property to the 
owner, and thus reduce his offense from a felony 
to a misdemeanor, if the value of the property stolen 
is less than a designated amount,** it seems that the 
court should instruct the jury to specify in their 
verdict the value of the goods stolen.*® 
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Instructions | dence. 


and evidence.?® 


dence.®® 


eral. 


31. 
BO LASS. 

[a] Rule applied to an instruction 
that, if the property mentioned was 


taken from the owners without their 
consent, and that, if accused, with 
knowledge that it was stolen, received 
such part of the property, he commit- 
ted an act of larceny, or if he received 
it ‘“‘without” knowledge that it was 
stolen, concealed, or withheld, or 
aided in the concealing with intent 
to deprive the owner thereof, he be- 
came guilty of larceny, it being un- 
intelligible because of the use of the 
word “without” in the last clause, is 


erroneous. State v. Rubenstein, 69 
Wash, 38, 124 P 1385. 

3275 Lraileeyvan state iCLex, "Cre or 
SW 92. 

33. See infra § 101. And see Crim- 


inal Law §§ 2482-2490, 


34. See infra § 117. 

35. Alvarez v. State, 75 Fla. 286, 
78. S 272. \ 

36. See Criminal Law §8§ 2482-— 
2490. 


37. State v. Nattalie, 163 La. 641, 
112 S 514; State v.. Weinberg, 245 
Mo. 564, 150 SW 1069; Kyle v. State, 
86 Tex. Cr. 471, 217 SW 943; State 
v. Zeman, 63 Utah 422, 226 P 465. 


[a] Rule applied.—(1) Under an 
indictment charging their reception 
from a-.particular individual after 
theft by another individual, an in- 
struction authorizing conviction in 
case of defendant’s reception of the 
property from anybody after theft 
by anybody was erroneous, Kyle v. 
State, 86 Tex. Cr. 471, 217 SW 943. 
(2) tn prosecution under Gomp, Li. 
(1917) § 8297, for receiving ‘for his 
own gain” stolen property, where de- 
fendant was not charged with having 
“received the property with the fraud- 
ulent intent of depriving the true 
owner of the immediate possession 
thereof,’ refusal of court to instruct 
the jury that the property must have 
been received with such intent was 
not error.. State v. Zeman, 63 Utah 
422, 226 P 465. 


38. Peo. v. Fryer, 266 Ill. 216, 107 
NE 134; Allison v. State, 98 Tex. 
Cr. 56, 263 SW 604; Kluting v. State, 
90 Tex. Cr. 44, 232 SW 305; Zweig v. 
State, 74 Tex. Cr. 306, 171 SW 747; 
Meek v. State, yi Tex. Cr. 433, 160 
SW 698. 


{a] Bule applied.—(1) While it 
might be proper to charge on the sub- 
ject, where the evidence tends to 
show that accused’s intention in re- 
ceiving or concealing property was 
innocent, the refusal of such a charge 
is not error, where the evidence does 
not suggest that accused’s intention 
was innocent. Meek v. State, 71 Tex. 
Cr. 433, 160 SW 698. (2) In a prose- 
cution for receiving certain stolen 
goods alleged to be the property of 
P and other goods alleged to be the 
property of the R Company, a corpo- 
ration, an instruction permitting a 
conviction if the property was. that of 
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[§ 101] 2. Applicability to Pleadings and Evi- 
As in other criminal prosecutions,*® instrue- 
tions in prosecutions for receiving stolen goods must 
be in conformity with the issues and theories pre- 
sented by the pleadings, and instructions should not 
be given which find no support in the pleadings®? 


And, on the other hand, the court 


should submit to the jury all issues, theories, and de- 
fenses which find support in the pleadings and evi- 


[§ 102] 3. As to Elements of Offense—a. In Gen- 
As in other criminal ‘prosecutions,*® in prose- 
cutions for receiving stolen goods, instructions must 


State v. Rubenstein, 69 Wash.| P and the R Company, or of ‘either of 


said persons, was erroneous, where 
there was no evidence of the incorpo- 
ration of the R Company, so that no 
conviction could be based on the re- 
ceipt of property charged to belong 
to it. Peo, v. Fryer, 266 I11.°216, 107 
NE 134, 


39. Moss v. State, 143 Ala. 86, 39 S 
830; Watkins v. State, 21 Ala. A. 
585, 111 S 48 [certiorari den 215 Ala. 
484, 111 S 44]; State v. Willner, (Mo.) 
199 (SW 126%) Hoyt vi State, 838. Tex 
Cr. 612, 228 SW 936; Lockhead_ v. 
State, 85 Tex. Cri 459; 213 SW.-6533 
Wool. v.- State, 83) Tex. Cry 224 20m 
SW 1006; Stanfield v. State, 73 Tex. 
Cr, 290, 165 SW 216. 


[a] Rule applied.—(1) The. court 
should give an instruction submitting 
the question whether accused partici- 
pated in the larceny of the goods 
where the evidence raises such issue. 
State v. Willner, (Mo.) 199 SW 126. 
(2) Where defendant at different 
times received stolen articles from 
thieves, on no occasion of the value 
of $50, but in the aggregate exceed- 
ing that amount, his requested 
charges, presenting ‘his theory, hav- 
ing Support in the evidence that each 
delivery constituted a separate sale 
and transaction, and stating that, if 
this was so, his offense, if guilty, 
would be misdemeanor, should have 
been given. Lockhead vy. State, 85 
Tex. Cra 459; 213 SW. 6583.5 (prensa: 
prosecution for receiving stolen prop- 
erty, defended on ground that the 
property was purchased in good faith 
and without knowledge that it had 
been stolen, refusal to present such 
defense by affirmative charge on de- 
fendant’s request therefor is error. 
Hoyt v. State, 88 Tex. Cr. 612, 228 SW 
936. (4) Although where the state 
relies on possession of recently sto- 
len goods and other circumstances, in 
the absence of explanation of posses- 
sion, a charge on recent possession 
need not be given, but one on circum- 
stantial evidence is enough, Vee 
where it relies on such possession 
with other circumstances, but, in 
making its proof, shows that when 
the possession of the person charged 
was first challenged he gave an ex- 
planation of his possession, which, 
if true, would entitle him to acquit- 
tal, the issue made by the explana- 
tion must be presented in a separate 
and distinct paragraph from. the 
charge on circumstantial evidence, 
which is not a sufficient presentation 
of the issues presented by the evi- 
dence. Stanfield v. State, 73 Tex. Cr. 
290, 165 SW 216. 


[b] Indictment charging two of- 
fenses.—An instruction, on a trial 
charging in separate counts burglary 
and receiving stolen property, that if 


defendant purchased the _ property 
from his co-defendant, and did not 
know that it was stolen, he, should 


be acquitted, was properly refused, 
because ignoring the charge of bur- 


slaty, Moss vy. State. (Ala.) 39 § 
30, 
40. See Criminal Law §§ 2362-2368. 


540 [53 C.J.] 
define and explain the offense setting forth the essen- 
tial elements thereof.4! An instruction which omits 
an essential element of the offense is fatally defec- 
tive,*? unless cured by other instructions making it 
necessary to a conviction to establish all the elements 
of the offense*® and an instruction defective in this 
regard should be refused.44 So, in connection with 
instructions defining and explaining the offense of 
receiving stolen goods, it is proper for the court to 
give an instruction defining larceny.*° This, it is 
said, is simply defining the thing of which defend- 
ant must have had knowledge, which is an essential 
element of the crime charged.*® 


[§ 103] b. Receiving. Where two persons were 
charged with receiving stolen goods, and the court 
charged that it was sufficient to constitute receiving 
that “goods were taken into their constructive pos- 
session, a further instruction that, while there must 
be actual exclusive possession by the receiver, there 
may be an actual joint possession in two persons, 
which is as to them exélusive, and in such a case mere 
manual possession or concealment of the property 
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by one, while the other is acting with him and stand- 
ing by and seeing the property concealed, is a pos- 
session and concealment by both, although as to one 
the possession may be constructive, constituted a suf- 
ficient explanation of constructive possession.‘ 


[§ 104] c. Guilty Knowledge—(1) In General. 
Guilty knowledge being an indispensable element of 
the offense,*8 it is the duty of the court to instruct 
the jury that proof of guilty knowledge is essential 
to a conviction,*® and it should state correctly the law 
as to what constitutes guilty knowledge.®® Instrue- 
tions on this head should not be misleading®? nor in- 
vade the province of the jury.°” 

Mere possession of stolen property. It is proper 
for the court to charge that mere naked possesston 
of stolen property raises no presumption that de- 
fendant knew that the property had been stolen by 
another.®* And, on the other hand, an instruction 
that mere possession raises a presumption of knowl- 
edge in the possessor that it was stolen is errone- 
Olspee 


Requested instructions which state the law incor- 


S.—Kasle v. U. S., 233 Fed. 
878, 147. CCA 552. 


Ala.—Oddo v. State, 152 Ala. 51, 44 
S 646. 


Ark.—Bryan v. State, 179 Ark. 216, 
15 SW (2d) 312. 


Cal.—Peo. v. Levison, 16 Cal. 98, 76 
AmD 505. 


Conn.—State v. Weiner, 
411, 80 A 198. 


Fla.—Knowles v. State, 86 Fla. 270, 
he S 716. 


Ida.—State v. Janks, 
144 P 779. 


Jll.— Peo. v. Schallman, 273 Ill. 564, 
113 NE 113. 


La.—State v. Rock, 162 La. 299, 110 
S 482. 


Mass.—Com. v. Phelps, 
591, 78 NE 741. 


Mich.—Peo. v. Lintz, 203 Mich. 683, 
169 NW 918. 


Mo.—State v. Park, 322 Mo. 69, 16 
SW (2d) 30. 


Nebr.—Bailey v. State, 115 Nebr. 
77, 211 NW. 200; Hgan v. State, 97 
Nebr. 731, 151 NW 237. 


N. J.—State v. Krupin, 100 N. J. 
epeeelico AU eater ONIN In, 22:85, 
127 A 270). 


N. D.—State v. Denny, 
BL), TUM ASAE Kas 


Or.—Jester v. Lipman, 40 Or. 408, 
60 P02. 


Mex; Reese wy. state, LOS sTex Cr: 
426, 5 SW (2d) 158. 


And see Criminal Law § 2362. 


[a] Instructions not objectionable 
as omitting element of offense.—(1) 
In prosecution for “receiving stolen 
goods,” instruction that, to convict, 
jury must find beyond reasonable 
doubt that property was stolen, be- 
longed to complainant, and was re- 
ceived by defendant with knowledge 
that it was stolen and with intention 
to deprive true owner of property, 
eovered every element of offense. 
Bryan v. State, 179 Ark. 216, 15 SW 
(2a) 312. To same effect Bodner y. 
State, 177 Ark. 424, 6 SW (2d) 550. 
(2) In prosecution for receiving sto- 
len property, instruction requiring 
finding that facts and circumstances 
known to defendant in connection 
with buying or receiving property 
were such as to. cause him to know 
such property was sfolen, held not 
erroneous on ground that it did not 


84 Conn. 


26 Ida. 567, 


192 Mass. 


AX Ds 


require finding that defendant knew 
harness was stolen. State v. Park, 
322 Mo. 69, 16 SW (2d) 30. 


42. Ala.—Oddo vy. State, 
51, 44 S 646. 

Conn.—State v. Weiner, 
411, 80 A 198. 


152 Ala. 


84 Conn. 


26 Ida. 


567, 
144 P 779 

Nebr.—Bailey v. State, 115 Nebr. 
77, 211 NW 200; Bgan v. State, 97 
Nébr, (Fel, Lot NW 237; Goldsberry 
v. State, 66 Nebr. 312, 92 NW 906. 


Or.—Jester v. Lipman, 40 Or. 408, 
67 P 102 


Pe LOS WWexsCr, 
426, 5 SW (2d) 158. 


43. State v. Janks, 26 Ida. 567, 144 
1 “7h. 

44. Jester v. Lipman, 40 Or. 408, 
67 P 102: 

45. Knowles v. State, 86 Fla. 270, 
Oi SHUG: 


Lukehart v. State, 91 Nebr. 
219, 136 "NW 40. 


46. Knowles v. State, 86 Fla. 270, 
Me ts) (Abe 

47. State v. Weiner, 84 Conn. 411, 
80 A 198. 

48. See supra § 18. 

49. State v. Rock, 162 La. 299, 110 
S 482. 

[a] Instructions not objectionable 
as eliminating element of guilty 


knowledge.—(1) Where accused and 
another were charged with receiving 
and concealing stolen goods, an in- 
struction that, if they took certain 
‘harness, part of the stolen property, 
from a carriage into a lot and placed 
them in boxes, and after nailing up 
the boxes covered them with other 
boxes, the jury might conclude that 
they were engaged both in receiving 
and concealing the harness was not 
objectionable as eliminating the ques- 
tion of guilty knowledge. State v. 
Weiner, 84 Conn. 411, 80 A 198. (2) 
An instruction requiring a finding that 
the facts and circumstances known 
to defendant in connection with buy- 
ing or receiving property were such 
as to cause ‘him to know such prop- 
erty was stolen is not erroneous on 
the ground that it did not require a 
finding that defendant knew the prop- 
erty was stolen. State v. Park, 322 
Mo. 69, 16 SW (2d) 30. 


50. Kasle v. U. S., 233 Fed. 878, 
147 CCA 552; Peo. v. Wevison, 16 
Cal. 98, 76 AmD 505; Peo. v. Schall- 


man, 273 Ill. 564, 113 NE 113. 


[a] Instruction that actual knowl- 
edge is unnecessary.—An instruction 
upon the subject of receiving stolen 
property that informs the jury that 
actual knowledge by the accused that 
the goods were stolen is not neces- 
sary to constitute the crime is erro- 
neous. While such knowledge may 
be proved by circumstances, yet ac- 
tual knowledge or the existence of 
such facts as would cause the jury 
to presume knowledge must be proved 
beyond a reasonable doubt by compe- 
tent evidence, like every other mate- 
rial averment in the indictment. Peo. 
v. Schallman, 273 Ill. 564, 113 NE 113. 


[b] Purchase at price below value. 
—On an indictment for receiving 
stolen goods, a charge that ‘a guilty 
knowledge on the part of the defend- 
ant —. may be shown either di- 
rectly by the evidence of the princi- 
pal offender, or circumstantially, by 
proving that defendant bought them 
very much under value, or denied 
their being in ‘his possession, or the 
like,” is erroneous, as leaving the 
inference to the jury that either of 
these facts is conclusive proof of 
guilt, when it is only a circumstance 
tending to prove it. Peo. v. Levison, 
16 Cal. 98, 76 AmD 505. 


Sl. Bargena. v. State, (Tex. Cr’)" 68 
SW 997 (in a prosecution for receiv- 
ing stolen goods, a charge that, if the 
jury believed defendant purchased the 
goods in good faith, they should ac- 
quit, was misleading, where the de- 
fense relied on was that defendant 
concealed the goods, believing them 
to be smuggled). 


52. St) Louis) ete, RCo. v.. Ran- 


dle, 85 Ark. 127, 107 SW 669; Robin- 
son v. State, 84 Ind. 452; Peo. v. 
Lintz, 203 Mich. 683, 169 NW 918; 


sare v..Denny, 17 N. D, 629, 127 NW 
69. 


{a] Thus it is error to charge that 
the circumstance that the stolen prop- 
erty was purchased of two boys was 
sufficient to charge defendant with 
knowledge that it was stolen. The 
weight to be given to this circum- 
stance is for the jury. Peo. v. Lintz, 


203 Mich. 6838, 169 NW 918. 

53. State v. Lippman, (Mo.) 222 
SW 436. 

54. Kasle v. U. S., 233 Fed. 878, 


147 CCA 552. 


[a] Instruction held not objection- 
able.—An instruction that testimony 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 104-106] 


rectly®® or which are sufficiently covered by other 
instructions given®® should be refused. 


[§ 105] (2) Circumstances Sufficient To Satisfy 
Man of Ordinary or Reasonable Intelligence or Pru- 
As elsewhere shown, there is a sharp con- 
flict of authority as to whether, in the absence of 
actual knowledge, it will be sufficient to sustain a 
conviction that accused knew of facts at the time 
of receiving the goods sufficient to satisfy a man of 
ordinary or reasonable prudence or intelligence that 
In jurisdictions where 
it is held that such circumstances are sufficient to 
authorize a conviction,’ the jury may be so instruct- 
On the other hand, in jurisdictions where such 
circumstances are not sufficient to authorize a con- 
viction,°° it is reversible error to so instruct, because 
stating an erroneous proposition of law relating to 
the gist of the offense;®t some decisions having as- 
signed the additional reason that an instruction of 
this character is also erroneous as invading the proy- 
And even in jurisdictions where 
the first mentioned doctrine prevails,®°* instructions 
declaring that the jury “must,” instead of “may,” find 
guilty knowledge if the facts attending the recep- 


dence. 


the property was stolen.>? 


ed.°? 


ince of the jury.®? 


would justify the inference that de- 
fendant had received the stolen prop- 
erty knowing it was stolen is not er- 
roneous as charging that mere pos- 
session imputed knowledge that the 
property had been stolen where the 
evidence shows that defendant pro- 
ceeded directly to the place where the 
property was hidden in a cemetery 
and was loading it into a oe Ga bee 
when arrested. Copertino v. U. , 256 
Hed VoL. 167 aC CA 5:85: 


55. Moss v. State, (Ala.) 39 S 830; 
Peo. v. Solomon, 6 Cal. Unrep. Cas. 
305, 58 P 55; State v. Krupin, 100 
IN Gls, IOP Up iA IN Qu iene SK ion aioe 
228, 127 A 2701. 


[a]. Rule applied.—(1) An instruc- 
tion, on a trial for receiving stolen 
property, that if defendant bought 
the property from a third person, not 
knowing where the latter got it, he 
was not guilty, was properly refused, 
because defendant, although not 
knowing where the third person got 
the property, might know that it was 
stolen. Moss v. State, (Ala.) 39 S 
830. (2) In a prosecution for receiv- 
ing stolen goods it is not error for 
the court to refuse to instruct that 
the fact that defendant did not at- 
tempt to prevent the owner from re- 
covering his goods is evidence that he 
did not know that they were stolen. 
Peo. v. Solomon, 6 Cal. Unrep. Cas. 
SOD EO SEO De 


56. Com. v. Phelps, 192 Mass. 591, 
78 NE 741. 


[a] Thus, on a prosecution for 
receiving and aiding in the conceal- 
ment of stolen goods, the court in- 
structed that if defendant honestly 
believed the statements of the seller 
that he had purchased the goods de- 
fendant could not be convicted. It 
was held that in view of such instruc- 
tion there was no error in refusing 
a requested instruction to the effect 
that the jury might consider what 
manner of man the seller had been 
prior to the transaction. Com. v. 
Phelps, 192 Mass. 591, 78 NE 741. 


57. See supra § 22 

58. See supra § 22. 

59. Tyler v. State, 17 Ala. A. 495, 
Con Swe Gassenheimer v. U. Sey 26 
App. (D. C.) 432; State v. DiBenedet- 
LO, USZ) Nenad Lz 168, 82 A 521 [aff 83 
ING Se as 92085 A 11351; State v. 
Rubenstein, 69 Wash. 38, 124 P 135. 
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stolen.®° 


[a] Instructions approved.—(1) 
“Tf you find the circumstances on the 
part of the defendant were such as to 
lead a rational man, a man of ordi- 
nary caution and intelligence to be 
put on his inquiry, and would compel 
that man’s mind to believe that the 
goods were stolen, such circum- 
stances may be sufficient to justify 
you in finding a verdict of guilty.” 
State v. Gargare, 88 N. J. L. 389, 95 
A 625. (2) VTE you find! the goods 
had been stolen, then on the ques- 
tion of [guilty] knowledge, I charge 
you that, if you find the defendant 
received and concealed the goods, and 
received them under such circum- 
stances that any reasonable man of 
ordinary observation would have 
known that they were stolen; and 
if you find that the defendant knew 
of those circumstances, then you are 
authorized to find that the defendant 
knew that they ‘had been stolen.” 
Collins v. State, 33 Ala. 434, 73 AmD 
426. (3) “The facts must be shown 
to your satisfaction, beyond a rea- 
sonable doubt, that when he did re- 
ceive it, it was in the possession of 
the thief who had stolen it from the 
owner, and that the’ person who re- 
ceived it took it under such cir- 
cumstances that a man of ordinary 
prudence and caution would be satis- 
fied' that it was stolen property.” 
State v. DiBenedetto, 82 N. J. L. 168, 
82) AS S24" Pati 83) N. J E.a892,, 85=A 
1135]. 


[b] On an indictment for receiv- 
ing embezzled property. an instruc- 
tion that the jury, if finding that the 
defendant received the property un- 
der such circumstances as would 
satisfy any man of ordinary observa- 
tion, intelligence, and caution that it 
had been embezzled, would be justi- 
fied in presuming guilty knowledge, 
is not open to objection, if the jury 
has also been charged that the guilty 
knowledge must be proved beyond a 
reasonable doubt. But in such in- 
struction the word “authorized” 
would be better than the word’ “justi- 
fied.”” Gassenheimer v. U. S., 26 App. 
(Dz C,): 432. 


60. See supra § 22. 
61. U.S.—Pounds v. U.S., 265 Fed. 
242; Kasle v. U. S., 233 Fed. 878, 147 


CCA 552; Peterson v. U. S., 213 Fed. 
920, 130 CCA 398. 


Ariz.—Reser v. State, 27 Ariz. 43, 
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tion of the stolen property were such as would be 
sufficient to create a belief that it was stolen in the 
minds of men of ordinary or reasonable intelligence 
and prudence that the property had been stolen, in- 
vade the province of the jury and are fatally errone- 
ous,°* since it is for the jury to determine whether 
or not proof of these facts or circumstances are suf- 
ficient to show guilty knowledge.®* 
properly be instructed that if they find the cireum- 
stances were such as to produce in the mind of a man 
of ordinary prudence a belief that the goods were 
stolen they may consider that fact in determining 
whether or not accused knew that the goods were 


The jury may 


[§ 106] (8) Belief That Goods Had Been Stolen. 
Where a belief by 
ceived by him had been stolen induced by facts and 
circumstances accompanying the transaction suffi- 
cient to cause this belief is the equivalent of actual 
knowledge,°* it has been held proper to instruct the 
jury that a conviction may be sustained if accused 
knew or had good reason to believe that the property 
had been stolen, the other elements of the offense 
being included in the instruction,®* or that to show 


accused that stolen property re- 


229 P 936. 
Ill.—Cohn v. Peo., 197 Ill. 482, 64 
NE 306. But see Huggins v. Peo., 


135 Ill, 243, 25 NE 1002, 25 AmSR 
357 (which is clearly opposed to Cohn 
v. Peo., supra although not express- 
ly overruled by it). ; 


Ind.—Robinson vy. 
452. 


Mo.—State v. Ehrenberg, 234 SW 
829; State v. Henderson, 231 SW 596; 
State v. Fleischmann, 228 SW 461;, 
State v. Weisman, 225 SW 949; State 
v. Cavanagh, 225 SW 678; State v. 
Schnurr, 285 Mo. 74, 225 SW _ 678; 
State v. Ebbeller, 283 Mo. 57, 222 SW 
396; State vy. Blocker, (A.) 231 SW 
1062, 

N. J.—State v. Gargare, 88 N. J. L. 
389, 95 A 625; State v. D’Adame, 84 
N. J. L. 386, 86 A 414, AnnCas1914B 
1109 [aft 82) IN. J. 315, 82 “Ay 52015 
TAS v. Goldman, 69 N. J. L. 394, 47 
A 641, 


N. D.—State v. Denny, 17 N. D. 519, 
117 NW 869. 


Okl.—Pickering v. U. S., 2 Okl. Cr. 


State, 84 Ind. 


OT, LOL SP 23) 
S. C.—State v. Rountree, 80 S. C. 
387, 61 SE 1072, 22 LRANS 833. 
Tex.—Forrester v. State, 69 Tex. 


Cr. 62, 152 SW 1041. 


Vt.—State v. Alpert, 88 Vt. 191, 92 
A 32. 

62. Robinson v. State, 84 Ind. 452; 
poate v. Denny, 17 N. D. 519, 117 NW 
869. 

63. See supra text and note 59. 

64. Vacalis v. State, 204 Ala. 345, 
86 Sao riimevn 17 Alan CAL Ub 2 1 eS Gms 
89]; State v. Rubenstein, 69 Wash. 
38, 124 P 135. 


65. Vacalis v. State, 204 Ala. 345, 
86 S 92 [rev 17 Ala. A. 521, 86 S 89]. 


66. Sellers v. U. S., 299 Fed. 258. 
67. See supra § 21. 


68. Francis v. State, 154 Miss. 176, 
122 S 372; Frank v. State, 67 Miss. 
125, 6S 842. See State v. Van Treese, 
198 Iowa 984, 200 NW 570 (charge 
that, if at time defendant received 
currency he believed it had been stolen 
and that he received it with intent to 
aid another in eoncealment thereof 
and of depriving owner thereof, then 
he would be guilty, is without error; 
“belief” being tantamount to knowl- 
edge within statute). Contra Drum- 
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knowledge it is sufficient that the circumstances ac- 
companying the transaction are such as to make aec- 
cused believe the goods had been stolen.*® On the 
other hand, it not being sufficient to constitute guilty 
knowledge that accused knew such facts as made him 
believe that “in all probability” the property was 
stolen,?® an instruction that if accused knew such 
facts as made him believe that in all probability it 
was stolen it is sufficient proof of guilty knowledge 
has been held fatally erroneous both as a misstate- 
ment of the law and as a comment on the weight of 
the evidence. So also, it has been held error to 
instruct the jury that it is sufficient, so far as the 
element of guilty knowledge is concerned, that ac- 
cused received the stolen property “under such facts 
and circumstances that he ought to have known that 
it was stolen.’’*? 


[§ 107] d. Criminal Intent. Criminal intent be- 
ing an essential element of the offense,** the jury 
should be so instructed and a conviction cannot be 
sustained where the instructions omit this element.‘* 
It has been held, however, that where the statute de- 
fining the offense does not employ the word ‘feloni- 
ously,” the instructions need not require a finding 
that the receiving was felonious.*® 

[§ 108] 4. As to Presumption from Unexplained 
Possession of Recently Stolen Property.*® In ju- 
risdictions where charging on the weight of the evi- 


mond vy. State, 103 Miss. 221, 60 S 138 76. 
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dence is permitted,’ it is held proper for the court 
to instruct the jury that they may,’® but not that 
they must,7® convict in the absence of any reasonable 
explanation by aceused of his possession of recently 
stolen goods; and on the other hand, in jurisdictions 
where a charge on the weight of the evidence is pro- 
hibited,*®® even though the rule in such jurisdictions 
is that the possession of recently stolen goods raises 
a presumption of guilt sufficient to sustain a convic- 
tion in a prosecution for receiving stolen goods;** 
an instruction to that effect is on the weight of the 
evidence and should not be given,®? the view being 
taken that the only instruction the court can give 
on this head is that such possession is a fact which 
the jury may consider in connection with the other 
evidence introduced.’* In jurisdictions where no 
presumption of guilt of receiving stolen goods arises 
from unexplained possession of recently stolen prop- 
erty, it has been held that an instruction that recent 
possession of stolen property “unsatisfactorily ex- 
plained” is evidence of guilt although open to eriti- 
cism is not erroneous notwithstanding the use of 
the words “unsatisfactorily explained” instead of the 
word “unexplained.”’* 


[§ 109] 5. As to Burden of Proof. General rules 
governing instructions on burden of proof*® apply in 
prosecutions for receiving stolen goods.*° 


[§ 110] 6. As to Degree of Offense. General 


possession, merely states the propo- 


(which reaches the contrary conclu- 
Sion without discussion and without 
notice of the.earlier decision). 


69. State v. Claassen, 131 Wash. 
598, 230 P 825; State v. Druxinman, 
34 Wash. 257, 75 P 814. 


70. See supra § 21. 


71. Hayes v. State, (Okl. Cr.) 287 
P 746; Stapp v. State, (Okl. Cr.) 276 
‘P 697; Weaver v. State, 30 Okl. Cr. 
309, 235 P 635 [expressly overr Webb 
v. State, 19 Okl..Cr. 450, 200 P) 719]. 


72. Meath v. State, 174 Wis. 80, 
182 NW 334 [dist and expl State v. 
Jacobs, 167 Wis. 299, 166 NW 324 
(where an instruction almost identi- 
cal in its terms was given; in dis- 
tinguishing the error, the court 
seemed to think the instruction, al- 
though erroneous, was cured by oth- 
er instructions) }. 


[a] Reason assigned is that the 
evidence must go a substantial step 
further to satisfy the jury that de- 
fendant did know or believe that the 
property was stolen. Meath v. State, 
174 Wis. 80, 182 NW 334. 


73. See supra § 23. 
74 Goldsberry v. State, 66 Nebr. 
312, 98 NW 906; Czernick v. State, 


84 Tex. Cr. 169, 211 SW 223; Forres- 
ter vy. State, 69 Tex. Cr. 62, 152 SW 
1041; Arcia v. State, 26 Tex. A. 193, 
wel 685; Nourse v. State, 2 Tex. A. 


[a] Thus an instruction that the 
buying and receiving of property 
knowing it to have been stolen is the 
material part and that if the jury 
believed from the evidence beyond a 
reasonable doubt that defendant 
bought or received the property or 
any of it from any person whatso- 
ever knowing it to have been stolen 
they must find defendant. guilty as 
charged, is fatally erroneous as omit- 
ting the element of intent to defraud 
the owner of his property. Golds- 
aye v. State, 66 Nebr. 312, 93 NW 


75. State v. Glazebrook, (Mo.) 242 
SW 928. : 


raised see supra §§ 67, 70. 


77. See Criminal Law § 2308. 

78. Rex v. Schama, 24 Cox C. C. 
yal 

79. Rex v. Schama, supra; Rex v. 


Morton, (N. S.) [1929] 1 DomLR 720. 
80. See Criminal Law § 2309. 
81. See supra § 67. 


82. |Thomas v. State, 85 Ark. 138, 
107 SW 390; Duckworth v. State, 83 
Ark. 192, 103 SW 601. See Trail v. 
State, (Tex. Cr.) 57 SW 92 (under an 
information charging larceny and re- 
ceiving stolen goods, the court 
charged that the possession of recent- 
ly stolen property raised a presump- 
tion of guilt, and, in the absence of 
reasonable explanation, the jury 
would be authorized to convict. It 
was held that, although the charge 


| was directed specifically to the count 


for theft, it was error, as the jury 
might have applied it to the count on 
receiving stolen property, and as such 
was a charge on the weight of the 
evidence). 


[a] Defects ‘cured by other in- 
structions.—An instruction that pos- 
session of recently stolen property 
raises a rebuttable presumption of 
guilt is not erroneous when taken in 
connection with another instruction 
that the finding of property in the 
possession of defendant which has 
been stolen is, of course, not in it- 
self sufficient to warrant a convic- 
tion but is merely a circumstance to 
be considered by the jury in passing, 
upon his guilt or innocence. State vi 


Ross, 46 N. D. 167, 179 NW 993. 
83. Duckworth v. State, 83 Ark. 
192, 108 SW 601. 


[a] Instruction held not objec- 
tionable.—(1) An instruction that 
the possession of goods recently is 
prima facie evidence tending to estab- 
lish the guilt of accused in whose 
hands the goods are found, and may 
be considered as tending to establish 
the guilt of accused charged with re- 
ceiving stolen goods, unless he has 
made a reasonable explanation of his 


For later cases, developments an‘d changes in the law see Annotations, same title and section number. 


sition that unexplained possession of 
property recently stolen may be con- 
sidered as evidence tending to estab- 
lish guilt, and accused making only a 
general objection, without any request 
to modify or explain the instruction, 
cannot complain thereof as invading 
the province of the jury, especially 
where the court also stated that the 
jury were the sole judges of the 
weight and sufficiency of the evidence. 
Sons v. State, 116 Ark. 357, 172 SW 
1029. (2) An instruction that “You 
are instructed that the possession of 
property recently stolen, without rea- 
sonable explanation of that posses- 
sion, is evidence which goes to you 
for your consideration under all the 
circumstances’ in the case, to be 
weighed as tending to show the guilt 
of the one in whose hands such prop- 
erty is found, but such evidence alone 
does not imperatively impose upon 
you the duty of convicting even 
though it be not rebutted,” is not ob- 
jectionable. Bridges v. State, (Ark:) 
9 SW (2d) 240. 


84. Peo. v. Korn, 217 Mich. 170, 185 
NW 817. ; 
85. See Criminal Law §§ 2393, 2394. 


86. See cases infra this note. 


[a] Instruction held erroneous.— 
An instruction that requires the ex- 
planation given by a party found in. 
possession of goods recently stolen, 
as to how he acquired such posses- 
sion, to be satisfactory, as well as 
reasonable, before such explanation 
shall shift the burden on the state 
of proving the falsity thereof, is er- 
roneous. The correct rule is that, 
where a party is found in possession 
of goods recently stolen, and directly 
gives a reasonable and credible ac- 
count of how he came into such pos- 
session, or such an account as will 
raise a reasonable doubt in the minds 
of the jury, who are the sole judges 
of its reasonableness, probability, and 
credibility, then it becomes the duty 
of the state to prove that such ac- 
count is false; otherwise there should 
be an acquittal. Revels v. State, 68 
Fila. 74, 66 S 422. 
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rules*’ apply as to instruetions with respect to the 
degree of the offense.8* Where under, the local stat- 
ute the offense of receiving stolen goods may be a 
felony or a misdemeanor according as the value of 
the goods received equals or is less than the amount 
designated by statute,*® no instruction on misde- 
meanor is necessary where the evidence shows that 
the value of the goods received is greater than the 
amount so designated.°° On the other hand, the 
court should give an instruction on misdemeanor 
where the testimony was conflicting as to the value 
of the property and some of it tended to show an 
amount not sufficient to constitute a felony.°! And 
where there is no evidence to show that the goods 
were of the value designated by statute, the court 
should give the misdemeanor instruction,®? and only 
the misdemeanor instruction should be given.?* 


[§ 111] 7. As to Construction and Operation. 


General rules governing the construction and opera-’ 


tion of instructions®* apply in prosecutions for re- 
ceiving stolen goods.®® Instructions must not be 
tested by fragmentary or detached portions, but must 
be construed together as a whole,®® and if so con- 
sidered, they state the law correctly they are not 
open to objection.®7 
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{[§ 112] G. Verdict—1. General Verdict. Pursu- 
ant to the general rule,®* so-called general verdicts, 
such as “euilty,” “guilty as charged,” “guilty as 
charged in the indictment,” “in manner and form as 
charged in the information,” and the like, are suffi- 
cient in form and substance and amount to a de- 
termination that all the elements of the offense were 
proved.®°® Accordingly where a general verdict is 
found, it is not necessary that the verdict should re- 
cite that the goods received were stolen,’ or that 
accused knew that the property had been stolen,” 
or that he received the goods with fraudulent intent.* 
Where an information charged the reception and 
concealment of numerous stolen articles, and no elec- 
tion was compelled in the trial in the justice court, a 
verdict finding defendants guilty, as charged in the 
information, was an implied conviction of the recep- 
tion and concealment of all articles enumerated. 


[§ 113] 2. Special Verdict. Applying a general 
rule elsewhere stated,°® if the jury undertakes to set 
out the elements of ‘the offense in the verdict and 


makes no reference to the indictment or information, , 


all of the elements of the offense must be set out or 
the verdict will be fatally defective and no convie- 
tion can be based thereon.® Nothing, it is said, is to 


{b] Instruction held proper.—An 
instruction that the burden of proof 
was on the state to show beyond a 
reasonable doubt that defendant, 
when he purchased the goods, if the 
jury found he did purchase them, had 
actual knowledge they were ‘stolen, 
was not erroneous. State v. Glaze- 
brook, (Mo.) 242 SW 928. 


87. See Criminal Law §§ 2451-2455. 

88. State v. Friend, (lowa) 230 NW 
425; and cases infra this section. 

[a] Instruction held proper.— 


State v, Friend, (lowa) 230 NW 425. 
89. See infra § 116. 


90.-°Hollowell v. Com., 233 Ky. 84, 
25 SW (2d) 73. 

91. Bismark v. State, 
54, 73 SW- 965. 


92. Coomer v. Com., 228 Ky. 98, 14 
SW (2d) 386. 


45 Tex. Cr. 


93. Coomer vy. Com., supra. 

94, See Criminal Law §§ 2491-2496. 

95. Com. v. Kronick, 196 Mass. 286, 
82 NE 39. And cases infra this sec- 
tion. 

[a] Particular instructions con- 


strued.— (1) An instruction that the 
jury can infer from the circumstances 
as to whether ‘defendant knew the 
goods were stolen is not open to the 
construction that the jury were there- 
by instructed that the only two ele- 
ments of the crime were that the 
goods were stolen and that defendant 
knew they were stolen, although the 
court failed to instruct that the jury 
must find that defendant bought or 
received the goods; it having express- 
ly charged that, if defendant was not 
there at the time when the goods were 
alleged to have been received, he 
could not have bought them, and 
should be acquitted. State v. Feiss, 
74 N. J. L. 683, 66 A 418. (2) An in- 
struction that the jury could not con- 
vict unless they believed that the 
thief took the property from the own- 
ers’ possession without their consent, 
or the consent of either of them, with 
intent to deprive them of its value 
and appropriate it to his own use, 
was not objectionable on the ground 
that it authorized a conviction, even 
though one of the owners consented to 
the taking. Meek v. State, 71 Tex. Cr. 
433,160 SW 698. (3) Instructions per- 
mitting conviction for receiving: sto- 
len property from “some. person or 


persons” are not erroneous for omis- 
sion of word “other,’’ or construable 
as permitting conviction, although de- 
fendant himself was the thief. State 
v. Joy, 203 Iowa 5386, 211 NW 213. 


[b] Under indictment charging 
aiding and abetting embezzlement, 
and receiving stolen goods, an instruc- 
tion that, if defendant advised and 
encouraged R to procure D to steal 
or embezzle, as charged in the indict- 
ment, and D did steal, as the result 
of R’s, so procuring, defendant was 
guilty, should be construed to apply 
to the embezzlement counts only, and 
was not therefore objectionable as 
authorizing a conviction for receiv- 
ing stolen property without charging 
what was necessary for a conviction 
of such offense. Delahoyde v. Peo., 
212 Ill. 554, 72 NE 732. 


[c] Under indictment charging bur- 
glary, larceny, and receiving of stolen 
goods, an instruction stating that 
“possession of stolen goods taken with 
other corroborative facts and circum- 
stances in the case’ was sufficient to 
sustain conviction does not author- 
ize conviction for receiving stolen 
goods on proof of possession with 
other corroborative facts and circum- 
stances applicable to other counts, the 
other facts and circumstances to 
which court had reference being those 
applicable to charge of receiving sto- 
len goods. State v..Childs, 3 N. J. 
Misc. 3, 126 A 678. 


96. State v. Lippman, (Mo.) 222 
SW 436. 

97. State v. Lippman, supra. 

{a] Thus an instruction is not er- 


roneous for failure to require the 
finding of the larceny beyond reason- 
able doubt, when considered in connec- 
tion with another instruction correct- 
ly stating the law of reasonable doubt. 
State v. Lippman, (Mo.) 222 SW 436. 


98. See Criminal Law § 2599. 

99. Cal.—Peo. v. Tilley, 135 Cal. 
61, 67 P 42; Ex p. Flaherty, (A.) 221 
P 390; 

Fla.—Licata vy. State, 80 Fla. 554, 
88 S 621 . 

Ind.—Page v. State, 193 Ind. 442, 
139 NE 143. 


Ilowa.—State v. Boyd, 195 Iowa 1091, 
191 NW 84; State v. Turner, 19 Iowa 
144. 


Mo.—State v. Batterson, 274 SW 43; 


State v. Fink, 186 Mo. 50, 84 SW 921. 


N. M.—Territory v. Neatherlin, 13 
N. M. 491, 85 P 1044. 


Utah.—Peo. v. Gough, 2 Utah 70. 


Wis.—Huotte v. State, 164 Wis. 354, 
160 NW 64 


[a] Verdicts held equivalent to. 
general verdicts.—(1) In a prosecu- 
tion for receiving stolen property, 
verdict finding defendant guilty and 
fixing value of property at $30 or more 
is equivalent to verdict of guilty as 
charged. State. v. Batterson, (Mo.) 
274 SW 43. (2) On trial of an indict- 
ment charging defendant with ‘‘con- 
cealing,” and with “receiving” and 
“aiding in the concealment” of sto- 
len property, the jury returned the fol- 
lowing verdict: ‘We, the jury, find 
the defendant guilty of aiding in 
concealing the stolen property men- 
tioned in the indictment, as charged 
therein, and assess the value of the 
same at one thousand dollars.” It 
was held that it was equivalent to a 
general verdict of guilty. State v. 
Turner, 19 Iowa 144. (3) A verdict 
finding defendant guilty of receiving 
stolen property ‘‘as charged in the 
information” is sufficient without 
finding defendant’s knowledge of the 
theft or her receipt of the goods for 
her own gain, or to deprive the own- 
er thereof. Ex p. Flaherty, (Cal. A.) 
221 P 390. 


1. State v. Boyd, 195 Iowa 1091, 191 
NW 84. 


2. Hx p. Flaherty, (Cal. A.) 221 P 
390; State v. Boyd, 195 Iowa 1091, 
191 NW 84. 


or Ex p. Flaherty, (Cal. A.) 221 P 


4 State v. Conklin, 153 Iowa 216, 
133 NW 119. 


5. See Criminal Law § 2599. 


6. Cal.—Peo. vy. Tilley, 135 Cal. 61, 
67 P 42. 


Fla.—O’Neal v. State, 54 Fla. 96, 44 
S 940: Harris vy. State, 53-Placs37,— 
43 S 311. 


Ga.—O’Connell v. State, 55 Ga. 191. 
La.—State v. Burdon, 38 La. Ann. 
357. 
x Y.—-Miller v. Peo., 25 Hun 478. 
C.—State v. Scurlock, 197 N. C. 
41 ‘149 SE 680; State v. Shew, 194 N. 
Cc. 690, 140 SE 621; State v. Whitaker 
89 N. C. 472. 
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be taken by implication or intendment.’?| What is 
not found is supposed not to exist.* It has accord- 
ingly been held that a verdict finding accused “guilty 
of receiving stolen property,’® or “receiving stolen 
goods knowing them to be stolen,”!® or “guilty of 
having property in their possession knowing it to be 
stolen,” has been held fatally defective. However, 
it has been held that where the jury in addition to 
finding accused “guilty of receiving stolen property” 
prescribes his punishment thereby showing express- 
ly an intention to find him guilty of an offense pun- 
ishable by imprisonment in the penitentiary, it is 
sufficient although there is no express finding that the 
act was done knowingly.12 And it has also been 
held that a verdict finding accused guilty of receiving 
stolen property worth over a designated amount 
knowing it was stolen is sufficient as against the ob- 
jection that it was special in form and did not make 
a finding on all the issues.+? 


[§ 114] 8. Under Indictment Charging Distinct 
Offenses.1* Where the indictment charges robbery 
and receiving stolen goods in separate counts, and 
the evidence shows that there was but one single 
transaction involved, a general verdict of guilty is 
bad, since the same person could not have been guilty 
both of the offense of robbery and of receiving goods 
obtained by the robbery.t® On an indictment for 
receiving stolen property and also for aiding in its 
concealment, charged in two separate counts, both of 
which relate to but one and the same transaction, the 
‘punishment for each offence, even if distinct ones, 

S. D.—State v. Mosher, 44 S. D. 163, 
182 NW 768. 

_ la] Verdicts held sufficient as find- 
ing every element of ofiense.—(1) A 
verdict in the following form substan- 
tially finds every element of the crime 
which is all that is required: ‘‘We, 
the jury, find the defendants, Joe 


Clark and Joe Kargula, guilty of re- 
ceiving and aiding in concealing sto- 


Oe 
182 NW 768. 


per. 500 


nor 
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S. D.—State v. Mosher, 44 S. D. 163, 


Contra Com. vy. Reeder, 45 Pa. Su- 
(one judge dissenting). 
“The term ‘receiving stolen proper- 
ty’ is, for brevity of expression, oft- 
en used to denote the crime that goes 
by that name, but it is not always so 20. 
when used ‘does it neces- 
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being the same, a general verdict of guilty is good, 
and will sustain a judgment inflicting a single pun- 
ishment.2® Under an indictment charging in one 
count the receiving of stolen bank-bills, under the 
statute, and in another the receiving of certain per- 
sonal property, under the common law, a verdict, 
“ouilty of receiving stolen goods, knowing them to be 
stolen” was applicable to either of the counts, the 
penalty being the same in both cases.** 


[§ 115] 4. Value of Property. The verdict need 
not find the value of the property where by statute it 
is made an offense to steal property of any value,*® 
where the statute requires the jury to fix values only 
in enumerated cases and the offense of receiving sto- 
len goods is not one of those offenses,!® or where the 
value of the property has been stipulated.2®° And in 
most jurisdictions, where the question has arisen, 
it is held that where the indictment or information 
alleges value and a general verdict of guilty is ren- 
dered, it is not necessary for the jury to find the 
value of the property.?1 On the other hand, in some 
jurisdictions, it is held that a finding of the value 
of the property is indispensable for the purpose of 
enabling the court to properly fix the place of im- 
prisonment, and that no conviction can be based on 
a verdict defective in this regard.?* And it has also 
been said even in jurisdictions where the verdict is 
not generally required to fix the value of the prop- 
erty that this should be done when properly re- 
quested.?* 


[§ 116] H. Punishment?4—1. As Affected by Val- 


18. Mares v. State, 112 Nebr. 619, 
200 NW 448 [foll Griffith v. State, 
94 Nebr. 55, 142 NW 790 (an analogous 
decision based on a larceny statute 
containing similar provisions) ]. 


19. Glover v: State, 23) Ala. A. 81; 
121 S 2; Eberhart vy. State, 27 Oh. A. 
5388, 0L6k IN S4ie 


Huotte v. State, 164 Wis. 354, 


len property for their own gain, know- 
ing it to be stolen and to prevent the 
owner from again possessing it, in 
manner anid form as charged in the 
indictment, and we find from the evi- 
dence the value of the property so re- 
ceived and aided in concealing to be 
the sum of $300. We further find the 
said defendant Joe Clark to be of the 
age of thirty-five years and said de- 
fendant Joe Kargula to be of the age 
of seventeen years.’ Peo. v. Kargula, 
280 Tl, 478, 481, 121 NE 179. (2) A 
verdict stating that the jury found 
the defenuant guilty of receiving sto- 
len property knowing the same to be 
stolen, for the defendant’s own gain 
and to prevent the owner from again 
possessing the same, in the manner 
and form as charged in the indict- 
ment, and that the value of the prop- 
erty so “recovered” was a certain sum, 
is sufficient. Peo. v. Buckman, 204 I11. 
Ae be [att 279 Ill) 348) 116 "NE 835]. 


Vamotltcn Ve Burdon, os lua, Ann, 
807; Miller vy. Peo., 25 Hun (N. Y.) 
473; State v. Mosher, 44 S. D. 163, 
182 NW 768. 

8. State v. Burdon, 38 La. Ann. 357. 


meal beon Va illeya mao, Calle Gilly 
Ce 2% 


Fla.—O’Neal v. State, 54 Fla. 96, 44 
S 940; Harris v. State, 53 Mla. 37, 43 
S) Biil, 

Ga.—O’Connell v. State, 55 Ga. 191. 


lia.—State v. Burdon, 38 La. Ann. 
357. 


o) 


N. C.—State v. Shew, 194 N. C. 690, 
140 SE 621; State v. Whitaker, 89 N. 


used; 
sarily express this intent. According 
to the proper use of the terms, it 
would mean simply what it says. 
Used, as it is here, in,conjunction with 
the word “guilty,” the expression de- 
notes the receiving of the property 
under circumstances that rendered the 
receiving culpable, and will be equally 
appropriate whether the culpability 
intended was criminal, or illegal with- 
out being criminal, or merely immor- 
ale ReOn Va Lilley, Ls boeCalwGi O41 od 


10; Miller v.. Peo., .25 Hun. (N.. Y.) 
473, 474 (defective for failure to show 
felonious intent). 


De Statemye oCurlock: allo 7 Nee. 
475, 149 SE 680 (holding the verdict 
defective for failure to find guilty 
knowledge of ‘defendant at the time 
or receiving the goods). 

12. Blackshare v. State, 94 Ark. 
548, 128 SW 549, 140 AmSR 144 [dist 
cases supra note 9]. 


13. State v. Park, 322 Mo. 69, 16 
SW (2d) 30 (the word ‘stolen’ em- 
bodies the whole idea of the words 
“stolen from another’ as used in the 
statute defining the offense and the 
identity of the owner of the stolen 
goods is not an essential element of 
the crime). 


14. For larceny and receiving sto- 
len goods see Larceny § 575. 


15. Tobin v.'Peo., 104 Til. 565. 


16. Campbell v. Peo., 109 Ill. 565, 
50 AmR 621. 


17. State v. Posey, 41 S. C. L. 484. 


160 NW 64. 


21.. Conn.—State v. Fox, 83 Conn. 
286, 76 A 302, 19 AnnCas 682. 


Mo.—State v. Fink, 186 Mo. 50, 84 
SW 921. 


N. M.—tTerr. v. Neatherlin, 13 N. M. 
491, 85 P 1044. 


S. D.—State v. Pirkey, 22 S. D. 550, 
118 NW 1042, 18 AnnCas 192, 24 S. D. 
533, 124 NW 713. 


Utah.—Peo. v. Gough, 2 Utah 70. 


Wyo.—State v. Le Masters, 36 Wyo. 
241, 254 P120. 


Smee decisions see Larceny § 


22. Peo. v. Jackson, 312 Ill. 611, 144 
NE 8145 Phompson cvPeo., 4125 20: 
256, 1% NEY 7493. Tobin v. Peo., 104 
Li. S6os i Sawyer vs eo Seellibn bo 
Peo. v. Thompson, 203 Ill. A. 296. See 
also infra § 116. 


[a] Verdict held sufficient.—A ver- 
dict reciting the jury found the val- 
ue of the property received by accused 
to be “over $15,’ was not too indefi- 
nite, vague, and uncertain as to the 
value of the property received to sus- 
tain judgment of conviction; the word 
“over,” in such connection, meaning 
“more than,’”’ “in excess of.” Peo. v. 
Shupe, 306 Ill. 31, 137 NE 515. f 


23. State v. Pirkey, 22 S. D. 550, 
188 NW 1042, 18 AnnCas 192; State 
v. Le Masters, 36 Wyo. 241, 254 P 
120. e 

24. For larceny see Larceny § 581 
et seq. 


For later cases, developments an'd changes in the law see Annotations, same title and section number. 


§§ 116-118] 


ue. By some statutes, the offense of receiving stolen 
goods is made a felony and punishable as such with- 
out regard to the value of the property.?° But in 
most jurisdictions, the offense is punishable as a fel- 
ony or misdemeanor according as the value of the 
property equals or is less than the amount designated 
by statute.2° This value is to be fixed with refer- 
ence to the place where the property was received by 
aceused.*? If part of the property is sold by one 
receiving it innocently before learning of the theft, 
the grade of the offense and the punishment is de- 
termined by the value only of that which he had in 
his possession when he learned it was _ stolen.°° 
Where the receiving of numerous articles charged to 
be received was in separate and distinct transactions, 
and not in pursuance of a conspiracy between the 
thief and the receiver, the value cannot be combined 
to increase the punishment.?® But where the prop- 
erty was received at several times in pursuance of a 
conspiracy as to the particular property the values 
of the receptions may be aggregated in fixing the 
grade of the offense.*° Where several articles of 
stolen property are received from the thieves at the 
same time and as part of the same transaction, the 
punishment is to be determined by the aggregate val- 
ue of the articles.*? 


[§ 117] 2. After Restitution to Owner.*? Stat- 
utes in some jurisdictions provide for the imposition 


of a lesser degree of punishment than imprisonment . 


124 NW 208. 
28. 
459, 213 SW 653. 


29. 
137 NE 179 


25. See statutory provisions. 


fa] In Florida the offense of re- 
ceiving or aiding in concealment of 
stolen property, with knowledge that 
it was stolen, is a felony, although the 
value of the property is less than fifty 


dollars. Broxson v. State, 99 Fla. 

1187, 128 S 628 (Comp. Gen. L. [1927] oe ares 

§ 7239). : 
[b] In Kentucky one receiving 


property, knowing that it was stolen, 


RECEIVING STOLEN GOODS 


Lockhead v. State, 85 Tex. Cr. 
Caldwell v: State, 193 Ind. 237, 


30. Peters v. State, 191 Ind. 130, 
Levi v. State, 14 Nebr. 1, 
Compare Smith v. State, 
59 Oh. St. 350, 52 NE 826 (receiving or 
concealing different articles of proper- 
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in the penitentiary upon a first conviction of any 
person for receiving stolen property when the act 
of stealing the property was a simple larceny and 
where the person convicted makes satisfaction to the 
owner of the full value of the property.** However, 
in order to avoid imprisonment in the penitentiary, 
one convicted must make a showing to the court 
before sentence that it is his first offense and that 
he has made satisfaction to the injured party;°* and 
where there is no such showing or request for op- 
portunity to make it, the court may pass sentence 
and after sentence a motion comes too late.2° The 
motion may be made by the person convicted indi- 
vidually or by any one in his behalf, but it must be 
made for the purpose mentioned in the statute.?° 
So, the mere recovery of stolen property does not 
constitute satisfaction,?? nor does the restoration of 
the property after keeping it several months consti- 
tute satisfaction within the meaning of the statute.*® 
If the lesser punishment is imposed the judgment 
should recite the fact that the stolen property had 
been restored or that the injured party had been 
satisfied to the full value of the property.®® 


[§ 118] 3. Excessive Punishment. As in prose- 
cutions for other criminal offenses*® whether the 
punishment imposed for receiving stolen goods is 
excessive depends upon the circumstances of each 
particular case.** 


36. Peo. v. Hubbard, 86 Mich. 440, 
49 NW 265. 


[a] Rule applied.—Where defend- 
ant prior to his conviction loaned one 
of the thieves money with which to 
pay the owner for the stolen prop- 
erty taking security for such loan, 
there is no compliance with either the 
letter or spirit of the statute. Peo. v. 
Hubbard, 86 Mich. 440, 49 NW 265. 


is, under St. § 1199, as the thief is 
under § 1201b, punishable as for a 
felony, regardless of the value of the 
property. Com. v. Johnson, 181 Ky. 
643, 205 SW 689. 


26. See statutory provisions. 


“The element of value is . 
important . - in classifying the 
offense as a felony or as a misdemean- 
or.’ State v. Park, 322 Mo. 69, 16 SW 
(2) 30, 35. 


[a] Punishment same as for lar- 
ceny.—Booker v. State, 151 Ala. 97 
44 S 56; Cohen v. State, 50 Ala. 108; 
Maynard v. State, 14 Ind. 427. 


{b] In Texas an adult convicted of 
fraudulently receiving property of the 
value of twenty dollars and over, sto- 
Jen by a person under the age of six- 
teen years, may be sent to the peni- 
tentiary if the jury assess his punish- 
ment at more than two years or less 
than ten. Ramsey v. State, 34 Tex. 
Cr. 16, 28 SW 808 (Pen. Code arts 735, 
743). : 


27. State v. Feinberg, 145 Iowa 329, 


ty at different times and on separate 
occasions constitute distinct offenses 
though the property was stolen by de- 
fendant anid another jointly and re- 
ceived or concealed in pursuance of 
an agreement to so commit the of- 
fenses and a conviction for a felony 
based on the aggregate value of all 
the property cannot be sustained when 
the value of that received or concealed 
on each of such occasions is less than 
the amount necessary to constitute 
the receiving a felony). 


31. State v. Powers, 
164 SW 466. 

32. In prosecution for larceny see 
Larceny § 595. 


83. See statutory provisions. See 
also Broxson vy. State, 99 Fla. 1187, 128 


255 Mo. 263, 


S 628 (Comp. Gen. L. [1927] §§ 7239, 
7340). 
34. Peo. v. Pizzimenti, 220 Mich. 


487, 190 NW 232; Peo. v. Smith, 94 
Mich. 644, 54 NW 487; Peo. v. Hub- 
bard, 86 Mich, 440, 49 NW 265. 


35. Peo. v. Pizzimenti, 220 Mich. 
487, 190 NW 282. 


387. Peo. v. Pizzimenti, 220 Mich. 
487, 190 NW 232. 

38. Peo. v. Pizzimenti, supra. 

39. Rodriguez v. State, 98 Fla. 


1231, 125 S 353. 
40. See Criminal Law § 3212. 


415) Prince wv. estate, 27 Ol Cre 
80, 224 P 996; State v. Johnson, 119 
S. CG. 55, 110 SE 460 [writ. of. error 
dism 257 U.°S. 668 mem, 42 SCt 184 
mem, 66 L. ed. 426 mem]. 


fa] Three years.—Imprisonment 
for three years in the penitentiary for 
receiving stolen goods within the lim- 
its fixed by law, was not an excessive 
punishment, where there was nothing 
to show that the verdict was the re- 
sult of passion or prejudice. Sherman 
v. State, 19 Okl. 269, 200 P 262. 


[b] Four years.—A judgment im- 
posing a penitentiary term of four 
years will not be disturbed as exces- 
Sive, where the appellate court is sat- 
isfied of defendant’s guilt and of his 
general lack of moral character. 
State v. Levich, 128 Iowa 372, 104 
NW 334. 


546 [53 €.J7] 
*RECENT. Fresh; lately come; modern; new; 
not already known, familiar, worn out, trite, ete.; 
not of remote date, antiquated style, or the lke; 
novel; of late origin, existence, or occurrence.* 


Recent possession. A term used_in connection 
with burglary,? embezzlement,* larceny,* receiving 
stolen goods,® robbery,® and other cases,‘ to describe 
that possession which is prima facie evidence of 
guilt.6 The term is merely relative,® incapable of 
exact or precise definition,t® and depends on all the 
circumstances of the case,'! including the character 
of the property.!2, The possession must be recent ;** 
but whether it is, in a particular case, is usually a 
question of fact for the jury.?* 

Another phrase: “Recent years.”!> 


RECENTLY. A relative term,'® dependent on 
the nature of the act,1” but which expresses a con- 
dition and a fact.1® The term has been defined as 
meaning freshly, newly, not long since; lately;?° 
within a short time.?® The term has reference to a 


1. Webster New Int. D. [quot 


796, 799 (may vary under the facts 


RECENT—RECESS 


transaction in the immediate past;?1 but it has been 
held not to be sufficiently definite to make the acts 
described a part of the res gestez.??” 

Phrases: “Recently captured,”?? “recently tak- 
en,”?4 “until recently resided in the county.” 


RECEPTATOR. A receiver of stolen goods.?® 


RECEPTUS. In the civil law, the name some- 
times given to an arbitrator, because he had been 
received or chosen to settle the differences between 
the parties.?? 

RECESS. [§ 1] A. In Spatial Sense. A space 
formed by an indentation, cleft, or the lke in a 
straight line or in a surface.?® It may be merely a 
niche, alcove, or the like.?® 


Phrase: “Internal recess or chamber.”*° 


[§ 2] B. In Time Sense—1. With Reference to 
Courts. A short interval or period of time during 
which the court suspends business, but without ad- 
journing ;?? the time when the court is not actually 


Harris v. Lucas, [1919] 2 K. B. 291, 


Chambliss v. U. S., 218 Fed. 154, 158, 
132 CCA 112]. 

{a] Time which might be consid- 
ered recent under one state of facts 
-would not be so under another and 
different state of facts. State v. Jen- 
kins, (Mo,) 213 SW 796,799; Jen- 
kins v. State, 62 Wis. 49, 61, 21 NW 
232. 

2. See Burglary §§ 127, 128, 139, 
140, 143-147. 


3. See Embezzlement § 80. 


4 See Larceny §§ 427-434, 477, 
524-528, 563-568. 

5. See Receiving Stolen Goods 
ante. 


6. See Robbery [34 Cyc 1808]. 


Chambliss v. U. S., 218 Fed. 154, 
158, 182 CCA 112 (possession of intox- 


icants in Indian Territory). See Wil- 
SOnmyvs UL S,) 162. WS. 613.5 620; 416 
SCt 895, 40 L. ed. 1090. See also 


Criminal Law §§ 1026, 1061. 


Sree NValSOn Wa) Us San Loa UL, Sells, 
16 SCt 895, 40 L. ed. 1090; Chambliss 
Vere. 218 Ped. 154, 158, 132 .CCA 
Jackson v. State, 167 Ala. 77, 52 

Brown v. State, 59 Ga. 
456, 458; State v. Scott, 109 Mo. 226, 
228, 19 SW 89; State v. Wiley, 53 
Mont. 383, 164 P 84, 85; Peo. v. Fried- 
man, 149 App. Div. 873, 134 NYS 153, 


1563 Rex v. Marcus; 17 Cr. App: 191, 
192; Trainer v. Rex, 4 Austr. C. L. RK. 
AAG akey ye 


9. Peo. v. Friedman, 149 App. Div. 
873, 1834 NYS 153, 156; State v. Min- 
nick, 54 Or. 86, 102 P 605, 607; Jen- 
kins v. State, 62 Wis. 49, 61, 21 NW 
232. See State v. Jenkins, (Mo.) 213 
SW 796, 799 (there is no definite rule 
by which it may be determined). 

10.' Chambliss v. U. S., 218 Fed. 
154, 158, 132 CCA 112; White v. State, 
72 Ala. 195, 200; Peo. v. Friedman, 
149 App. Div. 873, 184 NYS 153, 156 
(‘not susceptible of precise defini- 
tion’); Kinney v. State, 36 Wyo. 466, 


256 P 1040, 1041. 
11. State v. Jenkins, (Mo.) 213 SW 
796, 799; State v. Minnick, 54 Or. 86, 


102 P 605, 607. 


fa] Varying “within a _ certain 
range” with the conditions of each 
particular case. Wharton Cr. Evid. § 
759 [quot White v. State, 72 Ala. 195, 
20013 (Chambliss \v. U.S. 218 Fed: 
154, 158, 132 CCA 112; Kinney v. 
State, 36 Wyo. 466, 256 P 1040, 1041. 
See State v. Jenkins, (Mo.) 213 SW 


in a particular case from two years 
to a few days). 

[b] Held “recent possession.”— 
(1) Less than two days. Brown v. 
State, 59 Ga. 456. (2) Within six 
days. Kinney v. State, 36 Wyo. 466, 
256 P 1040, 1041. (3) About one 
month. State v. Jenkins, (Mo.) 213 


"| SW 796, 799. 


[ec] Held not “recent possession.” 
—(1) Three months. Rex v. Adams, 
3 C. & BP. 600, 14. ECL 736, 172. Re- 
print 568. (2) Bight months. Rus- 
sell Crimes (Sth ed) p 1239 [quot In 
re Marcus, 17 Cr. App. 191, 193]. 

12. State v. Jenkins, (Mo.) 213 SW 
796, 799; Peo. v. Friedman, 149 App. 
Div. 878, 184 NYS 1538, 156. 


13. Chambliss v. U. S., 218 Fed. 
154, 158, 182 CCA 112; White v. State, 
72 Ala. 195, 200; Scott v. State, 109 
Mo. 226, 229, 19 SW 89 [cit State v. 
Jenkins, 278 Mo. 544, 213 SW 796, 
798]; Peo. v. Friedman, 149 App. Div. 
873, 1384 NYS. 153, 156. See Young 
v. State, 95 Ga. 456, 20 SE 270. 


14. Chambliss v. U. S., 218 Fed. 
154, 158, 132:CCA 112; White v. State, 
72 Ala. 195, 200; State v. Minnick, 54 
Or, 86, 102° P 605, 607; Kinney wv. 
State, 36 Wyo. 466, 256 P 1040, 1041. 


15. Jones v. Rogers, 85 Miss. 802, 
38 S 742, 748; Brooklyn First Constr. 
Cove (state, 22 UN. WW. 295, 3 tees, 
NE 1020. 


[a] Expression would hardly car- 
ry back of a period of thirty years. 
Brooklyn First Constr. Co. v. State, 
221 N. Y. 295,.312, 116 NH 1020. 


{b] In action to remove cloud 
from title, an averment that com- 
plainants have just of “recent years” 
learned the facts does not show that 
they have not had knowledge of the 
facts for ten years, or have used dili- 
gence to discover them, so as to bring 
them within an exception to a statu- 
tory limitation. Jones v. Rogers, 85 
Miss. 802, 38 S 742, 748. 


16. State v. Clark, 99 Or. 629, 196 
P 360, 372; Crawford v. Lozano, (Tex. 
Civ. A.) 48 SW 538. 


[a] “May mean hours, days, or, 
for the matter of that, months, before 
the fatal occurrence.” State v. Thom- 
as, 111 La. 804, 805, 35 S 914 (refer- 
ring to alleged threats before a homi- 
cide). 

[b] ‘One cannot say that ‘recent- 
ly’ means within a week or a month.” 


297 (construing Wild Birds Protec- 
tion Act). 

17. Harris v. Lucas, supra. 

18. State v. Clark, 99 Or. 629, 196 
P 360; 1372. 


19. Webster New Int. D. [quot 
Chambliss v. U. S., 218 Fed. 154, 158, 
132 CCA A112}. 


20. Harris v. Lucas, [1919] 2 K. B. 
29T 2 O Te 
21. Hawkins v. State, 17 Ga. A. 


315, 86 SE 735. 


[a] Period of four years.—Proof 
that a store was recently burglarized 
must, in the absence of further in- 
quiry or other testimony upon that 
point, be held to refer to a point of 
time within four years, the period for 
instituting burglary prosecutions. 
Hawkins v. State, 17 Ga. A. 315, 86 
SE 735. 


22. State v. Thomas, 111 La. 804, 
35 S 914, 
[a] In order that threats should 


be part of the res geste, something 
more must be shown than that they 
were made “recently.” State v. 
Thomas, 111 La. 804, 35 S 914. 


“Res geste” see Evidence § 535. 


23. Harris v. Lucas, [1919] 2 K. B. 
290 29%. 

24 Harris v. Lucas, supra. 

25. Crawford v. Lozano, (Tex. Civ. 


A.) 48 SW 538. 


[a] Expression held indefinite in 
meaning in explaining the absence of 
a witness. The application should 
have been specific both as to the time 
of the witness’ absence and as to 
facts showing due diligence in discov- 
ering it. Crawford vy. Lozano, (Tex. 
Civ. A.) 48 SW 588. 


26. Trayner Leg. Max. See gen- 
erally Receiving Stolen Goods § 1. 


27. Black L. D. [cit Dig. 4, 8; Cod. 
peel See Arbitration and Award 
§ 5 

28. Webster New Int. D. 

29. Proudfit Loose Leaf Co. v. Kal- 
amazoo Loose Leaf Binder Co., 230 
Fed. 120, 181, 144 CCA 418. 


“Alcove” see 2 C. J. p 1029. 


30. Proudfit Loose Leaf Co. v. Kal- 
amazoo Loose Leaf Binder Co., 230 
Fed. 120, 130, 144 CCA 418. See In- 


ternal 33 C. J. p 270 note 93. 
31. Black L. D. See In re Meade, 


*By CARLOS M. SANDOVAL (Recent—Recognitor inclusive except the Spanish word). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


RECESS—RECIPROCAL 


engaged in business,*? or when not actually sitting.** 
A recess of aterm of court decisively and inevitably 
indicates a temporary suspension of its proceed- 
ings;3* and taking a recess is not the equivalent of 
an adjournment;*° but a court by taking a recess 
cannot be kept alive for months.*° 


[§ 3] 2. With Reference to Legislative or Ad- 
ministrative Bodies. An adjournment from time to 
time during the continuance of the session;?7 an 
adjournment for several days;** a temporary dis- 
missal;*®° the intermission between sittings of the 
same body at its regular or adjourned session;*° not ' 
the interval between the final adjournment of one 
body and the convening of another at the next regu- 
lar session;*? not an adjournment sine die,*? al- 
though as used in a constitution the recess of the 
legislature was said to mean “the adjournment with- 
out date of a session of the legislature.”** 

RECESSUS MARIS. In old English law, relic- 
tion or retreat of the sea.** 


RECETOUR. Law-French. 
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a receiver or harborer of a felon; an accessary after 
the fact.*® 


RECHATE. In Law-French, ransom.‘é 


RECIDIVIST. An incorrigible criminal;‘7 an 
habitual delinquent.*® 

RECIPIENT. One that receives;*® a benefi- 
clary.°° 

Phrase: “Recipients of this will.’’®? 

RECIPROCAL.®2. Mutual;°? mutually inter- 


changeable.** 


Reciprocal demands. A phrase, frequently en- 
countered in applying statutes of limitation,°® which 
is used simply to mean that an account must consist 
of items on both sides, debit and eredit,°® and which 
means no more than is meant by “mutual accounts,”°? 
of which it is a synonym or equivalent.°§ 

Reciprocal exchange. In insurance parlance, a 
group or association of persons codperating through 
an attorney in fact for the purpose of insuring them- 
and each other;°? an interinsurance ex- 


82 W. Va. 650, 97 SE 127, 128 (refer- 
ring inter alia to Black’s definition). 
See also Courts § 233 text and notes 
59-61, 71. 


32. In re Gannon, 69 Cal. 541, 545, 
ioe 240: 
fa] As used in statute providing 


“adjournments from day to day, or 
from time to time, are to be construed 
as recesses in the sessions, and shall 
not prevent the court from sitting at 
any time,” the term means the times 
in which the court is not actually en- 
gaged in business. In re Gannon, 69 
Cal. 541, 545, 11 P 240. - 


. 33. In re Meade, 82 W. Va. 650, 97 
SE 127, 128. 

[a] In construing a statute per- 
mitting the clerk to appoint admin- 
istrators in the recess of the court, 
it was said: “Clearly the statute was 
made’to cover not only the period that 
the court was in actual adjournment, 
that is, the time intervening between 
final adjournment and the beginning 
of its next term, but the language is 
such as to show a clear intention to 
cover all periods when the court is in 
recess. The word ‘recess’ . 
means when not ‘actually sitting.” 
In re Meade, 82: W.: Va. 650, 97 SE 
127, 128. 

34 Reynolds v. gre ROY: 241 N. Y. 
389, 400, 150 NE 303 


[a] “It denotes that its proceed- 
ings have been suspended for a short 
time for some purpose and everybody 
having business with it naturally un- 
-derstands that after such brief sus- 
pension it will.resume its proceed- 


ings.” Reynolds v. Cropsey, 241 N. 
Y. 389, 400, 150 NE 303: 
35. Hines v. McLellan, 117 Ga. 


845, 45 SE 279. 

[a] “Where the court took a re- 
cess from November 21, 1902, to Jan- 
uary 19, 1908, and the judgment ex- 
cepted to was signed November 13, 
1902, the plaintiff in error had 60 days 
from the date of the decision within 
which to present the bill of excep- 
tions, and the same was in time if 
tendered on or before January 12, 


1903.” Hines. v. McLellan, 117 Ga. 
845, 45 SE 279. 
36. Reynolds v. Cropsey, 241 N. 


Y. 389, 400, 150 NE 303. 


[a] “Cessation of the proceedings 
of a court” for several months “‘is not 
a brief and temporary suspension of 
its activities keeping it alive for fur- 
ther business; it is an abandonment of 
the term of court which results in its 
death and termination.” Reynolds v. 


In old English law, ! selves 
Cropsey, 241 N: Y. 389, 400, 150 NE 
303. 
37. In re Opinion of Justices, 45 


N. H. 607, 610 [quot Harpending v. 
Haight, 39 Cal. 189, 205, 2 AmR 432, 
and cit Quebradillas v. Executive Sec- 
retary, 27 Porto Rico 138, 161 (all 
construing constitutional provisions 
regarding adjournments which oper- 
ate to prevent the executive from re- 
turning disapproved bills to the legis- 
lative branch)]. See also Statutes 
[386 Cyc 960]. 

' fa] Use of “recess” instead of 
“adjourn.”—(1) In describing ad- 
journments from time to time such 
use by the clerk is deemed unimpor- 
tant. Ex p. Mirande, 73 Cal. 365, 370, 
14 P 888 [cit Beatle v. Roberts, 156 
Iowa 575, 137 NW 1006, 1008, AnnCas 
1915A 770]. (2) Where the record of 
the board of supervisors showed that 
the board adjourned to a _ specified 
time, an amendment of the record 
showing that it took a recess until 
that time was unimportant. Beatle 
v. Roberts, supra. (3) The words 
both mean that the meeting was post- 
poned until the time specified. Bea- 
tle v. Roberts, supra. 

(b] “Adjournment” compared and 
distinguished.’’—Intermela v. Perkins, 
205 Fed. 603, 611, 123 CCA 619; Que- 
bradillas v. Executive Secretary, 27 
Porto Rico 138, 157, 174. 

“Adjournment” see 1 C. J. p 1235. 


38. Quebradillas v. Executive Sec- 
retary, 27 Porto Rico 138, 157. 

fa] “Final adjournment” distin- 
guished.—Quebradillas v. Executive 
Secretary, 27 Porto Rico 138, 157. 

39. Tipton v. Parker, 71 Ark. 193, 
196, 74 SW 298. 

40. Tipton v. Parker, supra. 

[a] “Technically speaking, ‘recess’ 
probably applies to an intermission 
taken by a deliberative body from time 
to time during a day.” Intermela v. 
Perkins, 205 Fed. 608, 611, 123 CCA 
619. 

41. Tipton v. Parker, 71 Ark. 193, 
196, 74 SW 298. 


42. Tipton v. Parker, supra. 

43. In re Opinion of Justices, 116 
Me. 557, 103 A 761, 774. 

44. Black L. D. See Navigable 
Waters § 191.: 

45. Burrill L. D. [cit Britt. c 24]. 

Accessary after fact see Criminal 
Law § 133 et seq. 

46. Burrill L. D. Keke YY.) BM. 7 
Edw. II, 214]. 


“Ransom” see 52 C. J. p 798. 


47. Webster New Int. D. 

48. Peo. v. Ortezuela, 51 Philippine 
857, 858. 

Habitual criminal see Criminal 


Law § 3150 et seq. 
49. Webster New Int. D. 


[a] Under income tax statute, pro- 
viding that income from mortgages, 
stocks, bonds, and securities shall, for 
tax purposes, follow the residence of 
the “recipient,” a resident trust com- 
pany, charged with the application of 
certain such income as directed in a 
will under which it was trustee for a 
nonresident, is the “recipient’’ of such 
income. State v. Widule, 164 Wis. 56, 
159 NW 6380, 632. 


50. See Re Seaton, 4 OntWN 266, 
8 DomLR 204, 208. 


“Beneficiary” see 7 Cc. J PaelLass? 


51. Re Seaton, 4 OntWN 266, 8 
DomLR 204, 208. 


[a] “Literally speaking, the only 
recipients of the will are those who 
receive the will itself, the officers of 
the surrogate’s court; but no doubt 
what is meant is ‘beneficiaries under 
the will’ and that means all who re- 
ceive any benefit under the will.” Re 


peaton, 4 OntWN 266, 8 DomLR 204, 
52. Reciprocal: 


Commercial agreement see Customs 
Duties §§ 13, 14. 

Contract see Contracts § 17 note 4; 
§ 46 et seq. 

Demand see infra notes 56-58. See 
also Accounts and Accounting § 6. 


| Insurance see Lloyd’s Insurance 38 


Cais elise 
Will see Wills [40 Cye 2110-2111]. 

53. Webster New Int. D. 

“Mutual” see 44 C. J. p 1500. 

54. Webster New Int. D. 

55. See cases infra notes 56-58. 
See also Limitation of Actions § 100 
et seq. 

56. Coates v. Harris, Buller N. P. 
150 [cit Green v. Disbrow, 79 N. Y. 
1, 8, 35 AmR 496; Peck v. New York, 
A Mail SS. Co., 18 N. Y. Super. 226, 

57. Green v. Disbrow, 79 N. Y. 1, 
8, 35 AmR 496 [cit Millet v. Bradbury, 
109 Cal. 170, 174, 41 P 865). 

58. Millet v. Bradbury, supra. 

“Mutual account” see 44 C. J. p 
1501 and cross references thereunder. 

59. In re Minnesota Ins. Under- 
writers, 36 F. (2d). 371, 372. See 
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change.®° 
reciprocal.’’°! 


Reciprocal negative easement.°? 
passing its benefits and carrying its obligations to 
all purchasers of land, subject to its 


negative mandates.°* 
Reciprocal statute. 


RECIPROCITY.*® 


RECITAL.®° 


Tucker v. State, 23 Ala. A. 542, 129 
S 291, 292. 


[a] Refers to, and means, a recip- 
rocal exchange which has qualified to 
do business in the state under the 
terms of the statute. Tucker v. State, 
23 Ala. A. 542, 129 S 291, 292. 


60. In re Minnesota Ins. 
writers, 36 F. (2d) 371, 372. 


[a] Liloyd’s insurance compared 
and distinguished.—‘‘There is some 
analogy between a Lloyds associa- 
tion and a reciprocal or interinsurance 
exchange, but a subscriber to the lat- 
ter is both an insured and insurer, 
while it is the underwriters at Lloyds 
who are the insurers.” In re Minne- 
sota Ins. Underwriters, 36 F. (2d) 
371, 372. 


“Interinsurance” see Lloyd’s Insur- 
ance § 3. 


61. In re Minnesota Ins. 
writers, 36 F. (2d) 371, 372. 


62. “Nogative easement” see Ease- 
ments § 8. 


63. Sanborn v. McLean, 233 Mich. 
227, 206 NW 496, 497, 60 ALR 1212. 


[a] As where, if the owner of two 
or more lots, so situated as to bear 
the relation, sells one with restric- 
tions of benefit to the land retained, 
the servitude becomes mutual, and, 
during the period of restraint, the 
owner of the lot or lots retained can 
do nothing forbidden to the owner of 
the lot sold. Sanborn v. McLean, 233 
Mich. 227, 206 NW 496, 497, 60 ALR 
1212; 


64. Metropolitan L. Ins. Co. v. 
Boys, 296 Ill. 166, 129 NE 724, 725. 


[a] “Retaliatory” statute com- 
pared and distinguished.—State v. In- 
surance Co., 49 Oh. St. 440, 443, 31 
NE 658, 34 AmSR 573, 16 LRA 611 
[quot Metropolitan L. Ins. Co. v. 
Boys, 296 Ill. 166, 129 NE 724, 726]. 


“Retaliatory statute’ see Corpora- 
tions §§ 3971-3974. 


65. Metropolitan L. Ins. Co. v. 
Boys, 296 Ill. 166, 129 NE 724, 725. 
“Reciprocity” see post. 
66. Reciprocity: 
Between: 
Courts' see Courts §§ 174, 75, 636, 
655. 
Nations: 
OA brad see Treaties [38 Cyc 
In customs laws see Customs 
Duties §§ 13, 14. 
In delivery of fugitive from jus- 
tice see Extradition §§ 52-55. 
States: 
Delivery of fugitive from justice 
see Extradition §§ 2-7. 
Giving full faith and credit to 
judgments and records’ see 
Judgments §§ 1602-1604. 
Privileges and immunities of ecit- 
izens see Constitutional Law §§ 
824-826. 
Of contracts see Contracts, § 46. 


Under- 


Under- 


It is sometimes referred to merely as “a 


A statute of reciprocity ;*+* 
one whose object is to secure reciprocity.®® 

Mutuality ;°7 
of favors between persons or natior 
The setting down or report of some- 
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RECIPROCAL—RECITE 


thing done before 37° more specifically, the narra- 


tive of the previous agreements or matters of fact on 


An easement 


affirmative or 


RECITE.*? 
an interchange 


Statutes relating to foreign corpora- 
tion see Corporations § 3793 notes 
69, 70; Taxation [387 Cyc 748]. 

67. Black L. D. 


68. State v. Insurance Co., 49 Oh. 
St. 440, 443, 31 NE 658, 34 AmSR 573, 
16 LRA 611 [quot Metropolitan L. 
Ins. Co. v. Boys, 296 Ill. 166, 129 NE 
(24, 726]. 

[a] “Retaliation” compared and 
distinguished.—‘‘Reciprocity express- 
es the act of an interchange of fa- 
vors . . .3 retaliation that of re- 
turning evil for evil, or disfavors for 
disfavors. Accurately speaking, we 
reciprocate favors and retaliate dis- 
favors.” State v. Insurance Co., 49 
Oh. St. 440, 443, 31 NE 658, 34 AmSR 
573, 16 LRA 611 [quot Metropolitan 
ENS COLe Wan bOYS, 296: Lie LoGae9 
NE 724, 726]. 

69. Recital: 

Estoppel by, in written 
: see Estoppel §§ 68-86. 

n: 

Assessment for benefits from pub- 
lic improvements see Municipal 
Corporations § 3134. 

Bill: 

Of exceptions see Appeal and Er- 
ror § 2065 note 28 [b]. 

Of lading see Carriers §§ 262; 264. 

Or note regarding collateral se- 
curity see Bills and Notes § 
730. 

Bond: 

Generally see Bonds §§ 12-14. 

As ground of estoppel see Ap- 
peal and Prror §§ 33852, 32855; 
Kistoppel §§ 84-86. 

Of particular class see specific 
titles. 

County warrant see Counties § 309. 

Deed: 
ie general see Deeds § 58. 


instrument 


‘Ground of estoppel see Estop- 
pel §$§ 68-82 

Notice see Vendor and Purchas- 
er [39 Cyc 1713-1718]. 


To community character of 
property Bee Husband and 
Wife § 115 


Of person or Hasewty in par- 
ticular status see specific ti- 
tles. 

To wife as to payment of pur- 
chase money from her separate 
estate see Husband and Wife § 


460. 
aut decree see Equity §§ 840-— 
Judgment: 
In general see Judgments §§ 125— 


be / Oe at hese see Judgments §§ 418, 
Conclusiveness of see Judgments 
§§ 847-849, 1319. 
Construction of see Judgments §§ 
W915, L19% 

Of jurisdictional facts see Judg- 
ments §§ 419, 874-850, 1642. 
Lease see Landlord and Tenant §§ 

400-406. 
Mortgage: 
Wee ae see Mortgages §§ 227-— 
ov. 


which the transaction is founded;*! the making men- 
tion in a deed or writing, of something which has been 
made or done before.‘ 


To state in a written instrument facts 
connected with its inception, or reasons for its being 
made;** also, to quote or set forth the words or the 
contents of some other instrument or document, as 
“reciting a statute.”7> 
meaning only to state the substance of, not to copy 
or repeat verbatim.’® 


The term may be used as 


In: Continued 
Mortgage: Continued 
As ground of estoppel see Estop- 
pel § 83. 
As to amount of debt secured see 
Mortgages §§ 345-350 
ee kre of see Mortgages § 
6. 

Order of court see Motions and Or- 
ders §§ 207-209, 277. 

Pleading see Pleading § 88. 

Promissory note as affecting nego- 
tiability see Bills and Notes §§ 
213, 221-224. 

Recognizance 
post. 

Return of process or writ: 
Generally see Process §§$ 267-274. 
In particular actions see specific 

titles. 

Statement of indebtedness on con- 
fession of judgment see Judg- 
ments §§ 299-306. 

Tax deed see Taxation [37 Cyc 
1436-1445]. 


70. Sheppard Touchst. [quot Havel 
v. Decatur County Abstract Co., 76 
Kan. 336, 91 P 790, 792; Clark v. Post, 
1232 INAYE 7 255 ORNS ovens 


71. Havel v. Decatur County Ab- 
stract Co. 76 Kan y3s36, 91 P90 j a2. 


{a] Similar definition.—‘‘A narra- 
tive of the facts on which the instru- 
ment is based, or an explanation of 
the motive for the operative part 
thereof.’’ Bristol Mfg. Co. v. Palm- 
er, 82 Vt. 438, 74 A 76, 77. 


[b] Held not recital.—(1) The res- 
idence of a purchaser named in a tax 
deed, who is not fictitious, is not, ina 
legal sense a recital therein and the 
omission thereof will not render such 
deed void, although the statutory 
form contains blanks for the insertion 
of such residence. Havel v. Decatur 
County Abstract Co., 76 Kan. 336, 91 
P 790, 792. (2) Description of the 
premises is the very thing which gives 
the limit to the grant and is not tech- 
nically a “recital.” Bristol Mfg. Co. 
v. Palmer, 82 Vt. 438, 74 A 76. 


[c] In imperial order in council, 
with reference to crown lands see 
Com. v. New South Wales, 42 Austr. 
Cc. L. R. 69, 77; New South Wales y. 
Com, 38 Austr, Coil. Re 74, 93,945 


72. 2 Lilly Abr. p 416 [quot Frost 
Vo SOW Neate Ceplablsis, el aela) 


73. See Recital ante and cross ref- 
erences thereunder. 


74. Black L. D. 


(hy IRENA aie Haters, ete, RR. Co, 
6 W. Va. 336, 348 


75. Ogden v. Walters, 12 Kan. 282, 
290. See Gage v. Chi¢ago, 162 Ill. 
Slop elt; 44 NR 729. 


[a] As used in statute requiring 
that a sheriff's deed recite thé execu- 
tion, or the substance thereof, and the 
names of the parties, and the amounts 
and date of rendition of the judgment, 
this was the meaning. Ogden y. Wal- 
ters, 12 Kan. 282, 290. 


see Recognizances 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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yind.§° 


RECKLESS. 


the time in which it is used.®? 


[§ 2] B. In Broad Sense “reckless” 


as synonymous with 


77. See also Reckless post; Reck- 


lessly post; Recklessness post. 
78. Century D. [quot Lancaster v. 
tee (Tex. Commn. A.) 255 SW 392, 
“Care” see 9 C. J. p 1286 et seq. 


79. Century D. [quot Lancaster v. 
Saree (Tex. Commn. A.) 255 SW 392, 


“Weed” see 29 C. J. p 287. 


80. Century D. [quot Lancaster v. 
Carter, (Tex. Commn. A.) 255 “SW 
392, 394]. 

Sir kKansas= City, ete, .R: 
Crocker, 95 Ala. 412, 433, -11 S 262; 
Brandsoy v. Bromeland, 177 Minn. 
298, 225 NW 162, 168. See Short v. 
Kaltman, 192 N. C. 154, 156, 184 SE 
425 (has several meanings). 


82. Short v. Kaltman, 
154, 156, 1384 SE 425. 


[a] As applied to the case of a per- 
son injuring another the word is 
somewhat indefinite in its meaning. 
It may apply to a case in which de- 
fendant sees the danger of the plain- 
tiff in time to prevent his injury and 
takes no steps to prevent it. Mc- 
Donald y. International, etc., R. Co., 
86 Tex. 1, 14, 22 SW 939, 40 AmSR 
803. 


83. Century D. [quot Lancaster v. 
Carter, (Tex. Commn. A.) 255 SW 392, 
394]; Webster D. [quot O’Brien v. 
Loomis, 43 Mo. A. 29, 34]; Harrison 
v. State, 37 Ala. 154, 156 [quot Kan- 


COs ws: 


192 N. C. 


sas “City, ete), R. Co: iv. ‘Crocker; 095 
Ala. 412, 433, 11 S 262]; Brandsoy v. 
Bromeland, 177 Minn. 298, 225 NW 
162, 163 [quot Cyc]; Robinson v. 


Helena Light, etc., Co., 38 Mont. 222, 
99 P 837, 843; Farmers’ Grain, etc., 
Conn. Blanchard, 104 Nebr. 637, 178 
NW -257, 258; Konig v. Nevada- Cali- 
fornia-Oregon Ry. Co., 36 Nev. 181, 135 
P 141, 162; Short v. Kaltman, 192 N. 
C. 154, 156, 134 SE 425. 


84 Century D. [quot Lancaster v. 
Carter, (Tex. Commn. A.) 255 SW 392, 
394]; Webster D. [quot O’Brien v. 
Loomis, 43 Mo. A. 29, 34]; Harrison 
v. State, 37 Ala. 154, 156 [quot Kansas 
@ity, -ete.) Re Co. v., Crocker,-95 ‘Ala. 
S12 A Sots Sco. Sbrandsoys Vv. 
Bromeland, 177 Minn. 298, 225 NW 
162, 163 [quot Cyels, Robinson v. Hel- 
ena Light, etce., Co., 38 Mont. 222, 99 
P 837, 843; Farmers’ Grain, @tc., "Co. 
v. Blanchard, 104 Nebr. 637, 178 NW 
257, 258; Konig v. Nevada-California- 
Oregon R. Co., 36 Nev. 181, 135 P 141, 
162. See Lake Shore, etc., RevCon. 
Bodemer, 139 Ill. 596, 611, 29 NE 692, 
32 AmSR 218 [cit State v. Sullivan, 
58 N. D. 732, 227 NW 230, 232 (“is not 
much stronger than ‘heedless’’’) ]. 


85. Century D. [quot Lancaster v. 
Carter. (Tex) (Commn. A.) 255) SW 
392, 394]; Webster D. [quot Brandsoy 
v. Bromeland, 177 Minn. 298, 225 NW 
162, 163]; Short v. Kaltman, 192 N. C. 
154, 156, 134 SE 425 


tao. ‘ 

86. Webster D. [quot Brandsoy Vv. 
Bromeland, 177 Minn. 298, 225 NW 
162, 163 (misquoting “inattention” for 
“inattentive’’) ]. 

87. Standard D.; Webster D. [both 
quot Brandsoy v. Bromeland, 177 
Minn. 298, 225 NW 162, 163]; Konig v. 
Nevada-California-Oregon R. Co., 36 
Nev. 181, 135 P 141, 162. 


To have a care;*® to take heed;7° to 


[§ 1] A. In General. 
has a wide range of meaning,®! that may vary in 
color and content according to the circumstances and 


“careless,”®* “heedless,’’8* “in* 
attentive,”’® “inattentive to duty,”®® “indifferent,”’7 
“neglectful,”**® or “negligent,’”®® or as implying care- 
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lessness,®° heedlessness,®! indifference,®? niere ‘inat- 


tention to duty,®* negligence,®* thoughtlessness,°° 


The word 


or want of care.®® 
imply or impute willfulness®’ or intention ;°* 
imply the same thing as “willful”®® or “intention- 


In this sense the word does not 
nor 


al;”+ but it implies less than willfulness,? and noth- 


may be used 


88. Standard D.; Webster D. [both 
quot Brandsoy v. Bromeland, 177 
Minn. 298, 225 NW 162, 168]. 


89. Short v.. Kaltman, 192 N= (C. 
154, 156, 134 SH 425. 


90, -Kansasy Cityss ete., R..Co. v. 
Crocker, 95 Ala--412, 433, 11S 262 
Brandsoy v. Bromeland, 177. Minn. 
298, 225 NW 162, 163. See Richmond, 
etc. ni Counve smarmer, 97% -Alate. 141, 
146, 12 S 86. 


91. Lake Shore, etc., R. Co. v. Bod- 
emer Som tll 596,611" 29 INN 6925.32 
AmSR 218 [aff 33 Ill. A. 479]. See 
Richmond, ete., R. Co. v. Farmer, 97 
Ala. 141, 146, 12 S 86. 


92. Kansas City, ete. R. Co. v. 
Crocker) 95 (Ada. 412; 6433. 11S. 262. 
Lake Shore, ete., R. Co. v. Bodemer, 
139 Ill. 596, 611, 29 NE 692, 32 AmSR 
218 [aff 33 Ill. A. 479]; Brandsoy v. 
Bromeland, 177 Minn. 298, 225 NW 
162, 163. 


93.- Kansas: City, -ete:, RR. “Conv. 
Crocker, 95 Ala. 412, 433, 11 S 262; 
Brandsoy Vv. Bromeland, 177 Minn. 
298, 225 NW 162, 163. 


94. Kansas City, Vis 
Crocker, 95 Ala.” 412; 433, 11 S 262; 
Fisher v. Western Fuse, etc., Co., 12 
Cal. A. 739, 108 P 659, 661; Brandsoy 
v. Bromeland, 177 Minn. 298, 225 NW 
162; 1638. 


95, ekansasm City. tC: | Eva COns We 
Crocker, 95 Ala. 412, 433, 11 S 262; 
Brandsoy v. Bromeland, 177 Minn. 
298, 225 NW 162, 168. 


96. Fisher v. Western Fuse, etc., 
Cone LamCalwALeioo, 103 659, 661. 


Johnson v. State, 92 Ala. 82, 84, 
9 S 589; Greathouse v. Croan, 4 Ind. 
T. 668, 674, 76 SW 273 [quot Atchison, 
etc., R. Cow-v. Baker, (Ind. T.) 104 SW 
VS 255 92a Robinson v. Helena 
Light, ete.) €o., 38 Mont. (222. 99) P 
837, 843. See Harrison v. State, 37 
Ala. 154, 156. 


98. Greathouse v. Croan, 4 Ind. T. 
wos 674, 76 SW 273 [quot Atchison, 
Rin Conevee baker Gind-. i.) al 04 
sw 1182, 1192]. 


99. Cleveland, etc., R. Co. v. Tartt, 
64 Fed. 823, 825, 12 CCA 618. See Ala- 
bama Great Southern R. Co. v. Hall, 
105 Ala. 599, 607, 17 S 176; Stringer 
v. Alabama Mineral R. Co., 99. Ala. 
397, 410, 13 S 75; Richmond, etc., R. 
Co. v. Farmer, 97 Ala. 141, 146, 12. S 
86; Kansas City, ete., R. Co. v. Crock- 
er, 96 -Ada.. 412, 433, 11 S 262;—John- 
son v. State, 92 Ala. 82, 84, 9 S 539; 
Harrison v. State, 37 Ala. 154, 156; 
Greathouse v. Croan, 4 Ind. T. 668, 
‘76 SW 273; Farmers’ Grain, etc., Co. 
v. Blanchard, 104 Nebr. 637, 178 NW 
257) 258. 


1. Cleveland, etc., R. Co. v._ Tartt, 
64 Fed. 823, 825, 12 CCA 618; Merrill 
v. Sheffield Co., 169 Ala. 242, 252, 53 S 
219, 222. See Richmond, etc., R. Co. 
v. Farmer, 97 Ala. 141, 146, 12 S 86; 
Kansas City, ete., R. Co. v. Crocker, 
95 Ala. 412, 433, 11 S 262; Harrison 
v. State, 37 Ala. 154, 156; Robinson 
v. Helena Light, ete., Co., 38 Mont. 
222, 99 P 8387, 843. 


[a] Intentional action distin- 
guished.—(1) “The word reckless, 
used in each of these charges, is not 
necessarily the equivalent of wan- 
tonness or intention. It may mean 


UC. pLv ee O) 


ing more than neglivence,* or want of due care.* 


[§ 3] C. In Narrower Sense. 
that the term implies more than ecarelessness,° that 
it implies willfulness,® and is equivalent to 


Some eases hold 


“will- 


and is often used with no other sig- 
nificance than mere_ carelessness, 
heedlessness, unmindfulness.” Rich- 
mond, ete., R. Co. v. Farmer, 97 Ala. 
141, 146, 12 S 86. (2) “One may be 
heedless, rash, or indifferent to re- 
sults without contemplating or in- 
tending those consequences.” MHarri- 
son v. State, 37 Ala. 154, 156 [quot 
Kansas City, ete. R. Co. v. Crocker, 
95 Ala. 412, 433, 11 S 262]. See Robin- 
son v. Helena Light, etc., Co., 38 Mont. 
222, 99 P 837, 843 (“one may be care- 
less, heedless, or rash without in- 
tending the consequences’’). 


2. Cleveland, etc., R. Co. v. Tartt, 
64 Fed. 823, 826,12 CCA 618. 


3. Cleveland, etc., R. Co. v. Tartt, 
supra; Stringer v. Alabama Mineral 
Av. \CO:, 299 “Alay 397, 410,538) Sito fauot 
Louisville, ete., R. Co. v. Anchors, 114 
Ala. 492, 500, 22 S 279, 62 AmSR 116; 
Alabama Great Southern R. Co. v. 
Halll 05s Ata (5995 607, Tie Seka Gul: 
Greathouse v. Croan,, 4 Ind. T. 668, 
674, 76 SW 273 [quot Atchison, etc., 
Riv Conv. Baker) Gndi- DS) 1045 Siw 
1182, 1192]. But see Louisville, etce., 
R. Co. v. Anchors, 114 Ala. 492, 500, 
22 S 279, 62 AmSR 116 (the use of the 
word in connection with averments of 
fact to which it refers and explains 
may imply more than mere heedless- 
ness or negligence). 


4 Stringer v. Alabama Mineral R. 
Co 99. Alas 3s obe 4005 oo SOME CUO 
Louisville, etc., R. Co. v. Anchors, 114 
Ala. 492, 500, 22 S 279, 62 AmSR 116; 
Alabama Southern R. Co. v. Hall, 105 
Ala. 599, 607, 1% S 176]; Louisville, 
etc., R. Co. v. Barker, 96 Ala. 435, 439, 
11 S 4538. 


[a] As used in a complaint in an 
action against a railroad company for 
reckless killing of live stock the term 
should be construed to mean no more 
than a want of that degree of care 
which the law required of the rail- 
road’s employees in the operation of 
the train which collided with the cat- 
tle. Louisville, ete., R. Co. v. Barker, 
96 Ala. 435, 489, 11 S 453. 


5. Pegram v. Seaboard Air Line R. 
COs sso INE GC. oOo S.0M. mo len suo. eres 
AnnCas 214 [quot Heller v. New York, 
Icy 18th LOL Ody UMS, TEAS US Ye at (oletow: 
Ellis v. Ashton, ete., Power Co., 
Ida. 106, 238 P 517, 521)]. 


6. Pegram v. Seaboard Air Line R. 
Co. 139 IN. C.).303,-3075 5 SS e975 4 
AnnCas 214 [quot Heller v. New York, 
ete. R.Co.,8 2656. hed 1925 sLovecquot 
Ellis v. Ashton, ete., Power Co., 41 
Ida. 106, 238 P 517, 521)]. See Liber- 
ty Bell Gold Min. Co. v. Smuggler- 
Union Min. Co., 203 Fed. 795, 799, 122 
CCA: 


[a] Willfulness and intention pre- 
sumed.—‘‘If a person has the means 
of ascertaining facts, but refuses to 
use these means, and, reckless of the 
rights of the true owner, appropriates. 
his property to his own use, the law 
will presume that he did it intention- 
ally and willfully.” Liberty Bell Gold 
Min. Co. v. Smuggler-Union Min. Co., 
203: Bed? 795, 799) 122 CCA 113% 


[b] Complaint in action for inju- 
ries to passenger which alleges that 
plaintiff, urged by the willful, unlaw- 
ful, and reckless injunctions of the 
conductor, and in obedience to his 
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al? * 


sion, or perversity ;*° 


Rashi 70 
gent ; 


directions, proceeded to alight from 
the train while in motion, and in so 
doing was injured, does not charge 
negligence, but charges willfulness. 
Crosby v. Seaboard Air Line R. Co., 81 
S. ©. 24, 32, 61 SE 1064. 


7, Lear v. U. S., 147 Fed. 349, 359, 
77 CCA 537 [quot Heller v. New York, 
ete., R. Co., 265 Fed. 192, 197 (quot 
Ellis v. Ashton, ete., Power Co., 41 
Ida. 106, 238 P 517, 520, 521); Walsh 
v. U. S., 174 Fed. 615, 618, 98 CCA 461 
(applied to acts)]; Farmers’ Grain, 
ete., Co. v. Blanchard, 104 Nebr: 637, 
178 NW 257, 258; Short v. Kaltman, 
192 N. C. 154, 156, 134 SE 425; Crosby 
v. Seaboard Air Line R. Co., 81 S. C. 
24, 32, 61 SE 1064; Pickett v. ‘Southern 
R. Co., TAGS SAC. 236, 241, 54 SH 375, 69 
Sec: 445, 453, 48 SE 466. See Proctor 
vy. Southern R. WO, CL SECO L943) 
SE 351 [quot Cole v. Blue Ridge R. 
@o., 75 S:.C. 156, 161, 55 SH 126. (if. one 
uses a locomotive recklessly, “his con- 
duct may be characterized as well 
by the term ‘willful’ as by the term 
‘reckless:’”’)]. But see cases supra 
§ 2 : 


[a] “Willful” distinguished.— 
“The word ‘wilful,’ when employed in 
penal enactments, has not always the 
same meaning. In this statute it is 
used as the synonym of ‘intentional’ 
or ‘designed;’ ‘pursuant to intention 
or design;’ ‘without lawful excuse.’ 
ee The word reckless means ‘heed- 
ess, 


careless, rash; indifferent to 
consequences.’ . AS a general 
rule, there is a ‘wide difference be- 


tween intentional acts and those re- 
sults which are the consequence of 
-carelessness.”’ Harrison v. State, 37 
Ala. 154, 156 [quot Kansas City, etce., 
Raa. w. Crocker, 95 Ala. 0412) 433) a1 
S 262 (adding: ‘‘the distinction is not 
obliterated when characterizing civil 
torts instead of crimes’’), and cit 
esa v. State, 92 Ala. 82, 84, 


8. New Standard D. [quot Heller 
v. New York, etc., R. Co., 265 Fed. 


192, 197 (quot Ellis v. Ashton, etce., 
Power Co.,.. 41, Ida: 106,/ 238 PP 517, 
520); Brandsoy v. Bromeland, 177 


Minn. 298, 225 NW 162, 163]. 


9. Century D. [quot Heller*v. New 
>York, etc., R. Co., 265 Fed. 192, 197 
(quot Ellis v. Ashton, ete., Power Co., 
41 Ida. 106, 288 P 517, 520); Plummer 
v. Kansas City, 48 Mo. A 482, 484; 
Pogvarn v. Seaboard Air Line R. Co 

139 C. 3038, 307, 51 SE 975, 4 Ann 
Cas bid (cit Short v. Kaltman, (192 N. 
C. 154, 156, 184 SEH 425); Berreski v. 
Philadelphia Blectric Co., 62 Pa. Su- 
per. 62, 63]: Brandsoy v. Bromeland, 
177 Minn. 298, 225 NW 162, 163 [quot 
Cyc]. 

10. Century D. [quot Plummer vy. 
Kansas City, 48 Mo. A. 482, 484; Ber- 
reski v. Philadelphia Electric Co., 62 
Pay (Super: 62, 63]; Brandsoy Vv. 
Bromeland, 177 Minn. 298, 225 NW 
162, 1638 [quot Cyc]. 


11. New Standard D. [quot Heller 
v. New York, etc., R. Co., 265 Fed. 192, 
197 (quot Ellis Vv. Ashton, etc., Power 
Co., 41 Ida. 106, 238 P 517, 520); 
Brandsoy v. Bromeland, 177 Minn, 298, 
225 NW 162, 163]. 


12. New Standard D. [quot Heller 
v. New York, etc., R. Co., 265 Fed. 192, 


In this sense the term may be used as meaning 
desperate ;* desperately heedless,® as from folly, pas- 
destitute of heed or concern 
for consequences ;!! foolishly heedless of danger ;** 
headlong;!* impetuously or rashly adventurous ;1* 
indifferent to consequences;?° mindless; 
ing or noting;17 not recking'® of consequences ;*° 

rashly,22 indifferently,22 or very”? neglli- 
regardless of consequences ;~ 


RECKLESS 


Reckless act. 


31° not car- 


24 utterly care- 


197 (quot Ellis v. Ashton, etc., Power 
Co.,, 41) Ida: 206,- 238 P 517, 520); 
Brandsoy v. Bromeland, UT. Minn. 298, 
225 NW 162, 163]. 


13. New Standard D. [quot Heller 
v. New York, ete., R.Co., 265 Fed. 
192, 197 (quot Ellis v. Ashton, etc., 
Power Co., 41 Ida. 106, 238 P 517, 520); 
Brandsoy V. Bromeland, nF A Minn. 298, 
225 NW 162, 163]. 


14. Century D. [quot Plummer v. 
Kansas City, 48 Mo. A, 482, 484 (mis- 


quoting “impetuosity” for “impetu- 
ously”); Berreski_ v. ie Aye 
Electric Co., 62 Pa. Super. 62, 63]; 


Brandsoy v. Bromeland, 177 Minn. 298, 
225 NW 162, 163 [quot Cyc]. 


15. Harrison v. State, 37 Ala. 154, 
156 [quot Kansas City, etc., R. Co. 
v. Crocker, 95 Ala. 412, 433, 11 S 262]; 
Brandsoy v. Bromeland, 177 Minn. 298, 
225 NW 162, 163 [quot Cy¥el]; Robin- 
son v. Helena Light, ete., Co., 38 Mont. 
222, 99 P 8387, 843; Farmers’ Grain, 
ete., Cony: Blanchard, 104 Nebr. 637, 
178 NW 257, 258. 


16. Webster D. [quot O’Brien v. 
Logmis, 43 Mo. A. 29, 34]; Brandsoy 
v. Bromeland, 177 Minn. 298, 225 NW 
162, 163 [quot Cyc]. 


17. Standard D. [quot Brandsoy v. 
Bromeland, 177 Minn. 298, 225 NW 
162, 163]. 


18. Century D. [quot Plummer v. 
Kansas City, 48 Mo. A. 482, 484; Ber- 
reski v. Philadelphia Electric Co., 62 
Pa. Super. 62, 683; Lancaster v. Carter, 
(Tex. Commn. A.) 255 SW 392, 394]; 
Brandsoy v. Bromeland, 177 Minn. 
298, 225 NW 162, 163 [quot Cyc]. 


19. Century D. [quot Plummer v. 
Kansas City, 48 Mo. A. 482, 484; Ber- 
reski v. Philadelphia Electric Co., 62 
Pa. Super. 62, 63]; Brandsoy v. Brome- 
land, 177 Minn. 298, 225 NW 162, 163 
[quot Cyc]. 

[a] Similar definition,— 
reckless of circumstances.’ 


308, 51 Sin 975, 976, 4 AnnCas 214. 


20. New Standard D. [quot Heller 
v. New York, etc., R. Co., 265 Fed. 192, 
197 (quot Ellis v. Ashton, ete., Power 
Const eidar, 106), 23:82. PbS p20). 
Brandsoy v. Bromeland, 177 Minn. 298, 
225 NW 162, 163 (quot Cyc)]; Har- 
rison v. State, 37 Ala. 154, 156 [quot 
Kansas City, etc., R. Co. v. Crocker, 
95 Ala. 412, 433, 11 S 262]; Robinson 
v. Helena Light, etc., Co., 38 Mont. 222, 
99 P 837, 843; Farmers’ Grain, etc., 


“No 


Co. v. Blanchard, 104 Nebr. 637, 178 
NW 257, 258. 
21. Webster D. [quot Brandsoy v. 


Bromeland, 177 Minn. 
162, 163 (quot Cyc); O’Brien v. Loom- 
is, 43 Mo, A. 29, 34]; Farmers’ Grain, 
ete., Co. v. Blanchard, 104 Nebr. 637, 
178 NW 257, 258; Pickett v. Southern 


298, 225 NW 


R. Co., Carolina Div., 69 S. C. 445, 452, 
48 SE 466. 
22. Webster D. [quot O’Brien v. 


Loomis, 43 Mo. A. 29, 34]; Brandsoy 
v. Bromeland, 177 Minn. 298, 225 NW 
162, 163 [quot Cyc]. 


23. Smith v. Clemmons, 
52, 112 S 442, 444, 


24. Pegram vy. Seaboard Air Line 
R; Co., supra. 


216 Ala. 


Reckless carelessness. 
not mere negligence or inadvertence.*° 


. Reckless conduct. 


less?> or heedless;?® wanton.?7 


[6 4] D. Phrases. 


currence in various phrases.?® K 


The word is of frequent oc- 


The equivalent of a willeul one.”° 


Reckless indifference, and 


[a] May import a heedless disre- 
gard of obvious consequences. Kan- 
sas” City, “ete Rs Co, vy." Crocker, 95 
Ala, 412, 433, 11 S 262; Brandsoy v. 
ees ca 177 Minn. 298, 225 NW 
162, 163. 


{b] Similar definitions.—(1) ‘‘To 
be reckless is to be utterly regardless 
of consequences.” Plummer y. Kan- 
sas City, 48 Mo. A. 482, 484. See also 
Lafayette, ete., R. Co. v. Adams, 26 


Ind. 76, 79 (applying definition to 
“recklessness” in management of a 
train). (2) “Having no regard for 


consequences or for the safety of 
others, yet without malice.’ Jones 
v. Com., 213 Ky. 356, 281 SW 164, 167. 


25. Webster New Int. D. [quot 
Brandsoy v. Bromeland, 177 Minn. 
298, 225 NW 162, 163 (quot Cyc); 
Farmers’ Grain, ete., Co. v. Blanchard, 
104 Nebr. 637, 178 NW 257, 258; 
Pickett v. Southern R. Co., 69 S. C. 
445, 452, 48 SE 466]; Jones v. Com., 
213 Ky. 356, 281 SW 164, 167. 


26. Webster New Int. D. [quot 
Brandsoy v. Bromeland, 177 Minn. 
298, 225 NW 162, 163 (quot Cyc); 
Farmers’ Grain, ete., Co. v. Blanchard, 
104.Nebr.> -637, -178 2NIW 25954 258; 
Pickett .v. Southern R. Co. Carolina 
Div.,. 69. S. C. 445, 452, 48 SE 466]. 


27. Taneski v. St. Louis Mer- 
chants’ Bridge Terminal R. Co., 230 
Ill. A. 300, 304; Short v. Kaltman, 192 
N. C. 154, 156, 134 SE 425. But see 
Merrill v.’ Sheffield Co., 169 Ala. 242) 
252, 53 S 219; Richmond, etc., R. Co. 
v. Farmer, 97 Ala. 141, 146, 12 S 86. 


[a] “Wanton” distinguished.—Un- 
ion Pac. R. Co. v. Mitchell, 56 Kan. 
324, 327, 331, 438 P 244, 


28. See cases infra notes 29-60. 


29. Lear v. U. S., 147 Fed. 349, 
359, 77 CCAs 637 [quot Heller v. New 
York, ete; Re Con 265° Medl 192.0 107 
(quot Bllis v. Ashton, etc., Power Cox, 
41 Ida. 106; 238 Plb#i. b20 a 527) 
Walsh v. U. S., 174 Fed. 615, 618, 98 
CCA 461]; Farmers’ Grain, ’etc., Co. 
v. Blanchard, 104 Nebr. 637, 178 NW 
257;. 258; Cole v. Blue Ridge Roo 
Tiiy Se Ol 156, 55 SE 126, 127; Pickett 
v. Southern R. Co. Carolina Div., .69 
S. C. 445, 48 SE 466, 469. 


30. Louisville, etc., R. Co. v. Orr, 
121 Ala. 489, 499, 26 8 35 (used in a 
complaint in a negligence action). 


31. State v. Custer, 129 Kan. 381, 
282 P 1071, 1078 


[a] To same effect.—‘“‘An indif- 
ference to the rights of others; an 
indifference whether wrong is done 
or not.” Union Pae. R. Co. v. Mitch- 
ell, 56 Kan. 3824, 327,°331, 43 P 1244 
(giving this definition for the word 
“recklessly,” although “reckless 
conduct” is being described). 


{[b] More than  negligence.—As 
used in an instruction that plaintiff 
must prove, by a preponderance of 
the evidence, that the conductor and 
brakeman of the train injuring plain- 
tiff were guilty of reckless conduct, 
means more than mere negligence, 
and hence is not erroneous as author- 
izing a recovery for mere negligence 
in removing a trespasser. Union Pac. 
BR UN Mitchell, 56 Kan. 324, 330, 


For later cases, developments and chaziges in the law see Annotations, same title and section number. 


Conduct such as to evince dis- . 
regard of, or indifference to, consequences,** under 


aie 5" aes 


circumstances involving danger to life or safety of 
others,?? although no harm was intended.*® 


Driving any vehicle careless- 
ly and heedlessly,®* in willful or wanton disregard 
of the rights or safety of others,?® or without due 
caution and cireumspection,®* or at a speed®® or in 
a manner so as to endanger or be likely to endanger 
any person or property,®® or in any manner which 
unnecessarily interferes with the free and proper 
use of any highway, street, road, etc.*° 


In tort actions, the phrase 
has been held to import no more than simple negli- 
As used in the penal 
code of the Philippine Islands,*? the phrase is said 
to be one most difficult to define,*® and each case 
involving it must depend upon its own facts.4* 
term is used to differentiate a lesser degree of crime, 
where the same act, if done with malice, would con- 
stitute a grave crime;*® and the penalties prescribed 
by the code are made to depend upon the penalty 


Reckless driving.*+ 


Reckless negligence. 


gence or want of due care.*! 


°32. State v. Custer, 129 Kan. 381, 
282 P 1071, 1078. 

33. State v. Custer, supra. 

34 See Highways § 438. 

Of motor vehicle see Motor Vehi- 
cles §§ 1265-1289. 

35. State v. Sullivan, 58 N. D. 732, 
227 NW 230, 231. 

36. State v. Sullivan, supra. 

37. Peo. v. McGrath, 94 Cal. A. 520, 
271 P 549, 550, 551; State v. Sullivan, 
53 N. D: 732, 227 NW 230, 231. 


38. State v. Sullivan, supra. 
39. State v. Sullivan, supra. See 
Peo. v. McGrath, 94 Cal. A. 520, 271 


13d ay Se) ee 
clo Abeba 
Sweet, 130 Misc. 
184; Peo: v. Carrie, 
757, 204 NYS 759. 


fa] Similar definitions.—(1) ‘In 
Such manner as to endanger the life, 
limb, or property: of any person.” 
St... (2923) p 557. $: 121 [quot) Peo: v. 
McGrath, 94 Cal. A. 520, 271 P 549, 
550}. (2) ‘In any manner which en- 
dangers the life or limb or the prop- 
erty of any person.’ Kemp v. Bright, 
OG INY Tien Lo Oy etd AL eT 916. 1.97). 


40. Kemp v. Bright, supra. 


41. Louisville, ete., R. Co. v. An- 
chors, 114 Ala. 492, 500, 22 S 279, 62 
AmSR 116. See Alabama Great 
Southern R. Co. v. Hall, 105 Ala. 599, 
607, 17 S 176; Stringer v. Alabama 
Mineral R. Co., 99 Ala. 397, 410, 13 S 
75. 


[a] “The words ‘gross,’ ‘reckless,’ 
when applied to ‘negligence,’ per se 
have no legal significance which im- 
port other than simple negligence or 
a want of due care.’ Stringer v. 
Alabama Mineral R. Co., 99 Ala. BO, 
410, 13 S 75- [quot Louisville, etc., 
R. Co. v. Anchors, 114 Ala. 492, 500, 22 
S 279, 62 AmSR 116; Alabama Great 
Southern RR. Co. vs shall; 205) Ala. 
599, 607, 17 S 176]. But see Heller 
v. New York, etec., R. Co., 265 Fed. 
192, 197 (the word “reckless,” as 
applied to negligence, is the legal 
equivalent of “willful” or “‘wanton’’). 

42. [a] Pen. Code art 568 pro- 
vides that “the who shall execute 
through ‘reckless negligence’ an act 
that, if done with malice, would con- 
stitute a grave crime, shall be pun- 
ished with’ [certain penalties]. U. 
S. v. Eduardo, 15 Philippine 161, 166, 
owe 


43. U.S. v. Eduardo, supra. 


Kemp v. Bright, 104 N. 

Peo. v. 
NYS 182, 
122 Misc. 753, 


44. U.S. v. Eduardo, supra. 
[a] Facts held sufficient to show 
reckless negligence. Peo. v. De Fer- 


nando, 49 Philippine 75, 79; U. S. 


RECKLESS—RECKLESSLY 


954 
ton, 7° 


The} dence,’®® 


v. Eduardo, 
45. 


15 Philippine 161, 166, 167. 
See U. S. v. Eduardo, supra. 


46. U.S. v. Pacheco, 18 Philippine 
399, 400. 

47. U.S. v. Pacheco, supra. 

[a] No lawful penalty being now 
prescribed by the code for the falsifi- 
eation of a public document by a 
public official, there ‘is nothing in 
Pen. Code art 568, defining and penal- 
izing reckless negligence (impruden- 
cia temeraria), which authorizes the 
imposition of a penalty for reckless 
negligence in such falsification. 1p 
S. v. Pacheco, 18 Philippine 399, 400. 


48. Kemp:v. Bright, 104 N. J. L. 
529, 141 A 796, 797. 


49. Kemp v. Bright, supra. 


50. Derry v. Peek, 14 App. Cas. 
337, 350 [quot Donnelly v. Baltimore 
Trust,.ete;, (Cor, 102 Md. 1,61) A. 301, 
306]. 


[a] In action for deceit, ‘to make 
a statement careless whether it be 
true or false, and therefore without 
any real belief, in its truth, appears 

. . to be an essentially different 
thing from making, through want of 
eare, a false statement, which is nev- 
ertheless honestly believed to be 
true.’ Derry v. Peek, 14 App. Cas. 
337, 361 [quot Donnelly v. Baltimore 


Trust, ete, Co.; 102). Md...1; 13; 61 A 
301]. 
51. Garlitz v. International-Great 


Northern R. Co. SW 


(2d) 591, 592. 


52. Fisher v. Western Fuse, etc., 
Co., 128CalayAreie 9; 103° 6595661" 


53. Rindge v. Holbrook, 111 Conn. 
72, 149’A 281, 232 (under Pub. Acts 
[1927] e 308, restricting right of re- 
covery by guest in automobile). 


54. Gilbert v. Missouri Pac. R. Co., 
91 Kant 711) 7138, 139 P3807; “Jones: v. 
Com., ‘213 Ky: 356, 281 SW 164, 167; 
Short v. Kaltman, 192 N. C. 154, 134 
SE 425, 426. 


[a] Used conjunctively, the words 
convey the meaning of willful mis- 


(Tex. Civ. A.) 11 


conduct or intentional wrong. Short 
v. Kaltman, 192 N. C.-154, 134 SH 
425, 426. 

55. Bennett v. Charleston Union 


gin Com GOUS. 5. 308 isd Le, ts SE 
40. 


{a] Facts held sufficient to ahow 
reckless disregard of another’s rights. 
Bennett v. Charleston Union Station 
Co., 90 S. C. 308, 311, 73 SE 340. ‘ 

56. Peo. v. Ramirez, 48 Philippine 
204, 206. See also Reckless Negli- 
gence supra notes 41-47. 


57. -Duncan vy. St. Louis, ete, R. 


Other phrases: 
“reckless and heedless act,”°? “reckless and heedless 
disregard for guest’s rights,” 
“reckless 

“veckless indifference to probable conse- 
quenees,”°®* “reckless indifference to safety,”°*® “reck- 
less misconduct,”°? “reckless operation.’’°° 

RECKLESSLY.°*? 
indifferent to consequences,** without contemplating 


[58 O.J.] 551 


prescribed for the commission of the acts with mal- 
ice,*® so that, where no lawful penalty is provided for 
an offense, no penalty can be imposed for reckless 
negligence in its commission.*7 


Reckless speed. Any speed which interferes with 
the free use of the road by.other persons,#® or in 
any manner endangers the life or limb or the prop- 
erty of any person.*® 


Reckless statement. 
or without care whether it is true or false.®° 


A statement made recklessly 


“Reckless and careless manner,’’>+ 


“reckless and wan- 


disregard,’>° ‘reckless impru- 


Carelessly;°? _ heedlessly ;° 


Co., 152 Ala, 118, .44 S 418, 420. 


[a] Knowledge essential.—In or- 
der to constitute reckless indifference 
to probable consequences, the act 
done or omitted should be done or 
omitted with a knowledge or a pres- 
ent consciousness that injury would 
probably result, and this conscious- 
ness is not to be implied from mere 
knowledge of the elements of the dan- 
gerous situation a party may have 
and yet act only negligently and inad- 
vertently in respect of the peril. 
Duncan v. St. Louis, etc., R. Co., 152 
Ala. 118, 122, 132, 44 S 418. 


58. Farmers’ Grain, etc., Co. v. 
Blaniebard, 104 Nebr. 637, 178 NW 257, 


[a] As used in Workmen’s Com- 
pensation Act the phrase means more 
than want of ordinary care. Farm- 
ers’ Grain, etc., Co. v. Blanchard, 104 
Nebr. 637, 178 NW 257, 258. 


[b] It implies: (1) “A rash and 
careless spirit, not necessarily 
amounting to wantonness, but ap- 
proximating it in degree.” Farmers’ 
Grain, ete.) Co, v. / Blanchard, "104 
Nebr. 637, 178 NW 257, 258. (2) “A 
willingness to take a_ chance.”’ 


Farmers’ Grain, ete., Co. v. Blanchard, 
supra. 


59. State y. Custer, 129 Kan. 381, 
282 P 1071, 1079. 


[a] Equivalent to “culpable negli- 
gence.”’—See State v. Custer, 129 Kan. 
381, 282 P 1071, 1079. 


60. Brandsoy_v. Bromeland, 177 
Minn, 298, 225 NW 162, 163 (‘‘means 
some willful or intentional act’’); 
Garlitz v. International-Great North- 


ern R. Co.,, (Tex. Civ. A.) 11° Swi (2a) 
BO Doe. 
[a] “Implies something more than 


mere carelessness or a want of ordi- 
nary care.’ Garlitz v. International- 
Great Northern R. Co. (Eex (Civ. Sy 
11 SW (2d) 591, 592. 


61. See Generally Negligence 45 
C. J. p 608. See also Reckless ante; 
Recklessness post. 


62. Johnson v. State, 92 Ala. 82, 
84, 9 S 539; Thurman v. State, 2 Okl. 
Cr. 718, 104 P 67, 68. See United 
Transp. Co. v. Hass, 91 Mise. 311; 
322, 155 NYS 110 (‘carelessness’). 

“Carelessly”’? see 9 C. J. p 1291. 


638. Thurman v. State, 2 Okl. Cr. 
718, 104 P 67, 68. See United Transp. 
Gos -v., Hass, 91) Misc... 31a, 3225 S55 
NYS 110 (“heedlessness’’). 


64. Thurman vy. State, 2 Okl. 
KUESSL04 (PL Cle 68: 

See United Transp. Co. v. Hass, 91 
Mise. 311, 322, 155 NYS 110 (“rash- 


Cr. 


Dae hoes. dal 


or intending those consequences;**. with indifference 
to consequences ;°¢ with a wanton disregard of all 
consequences,®* and hence of the violation ’ of ail 
rights®® such as would warrant awarding exemplary 
damages ;°® without regard to the rights of anoth- 
While the term has been said to be synonymous 
with “wantonly,”71 and even in some eases to be 
equivalent to “express malice,”"* it has been held 
that it is not the same as “willfully”’® or “intention- 
ally;”74 that it does not necessarily imply illegali- 
ty,7® and that it means no more than ‘ ‘negligently ; 
aan as used in a complaint, charges but ordinary“? 

or simple negligence,’*® although the use of the term 
generally negatives the inference of innocent acci- 


er. 


dent.*? 


ness or indifference to’ consequen- 


ces’). 


65. Thurman v. State, 
(aS -e 04 PGi) 05. 


66. United Transp. Co. v. Hass, 91 
Niscwolloees 15> UNS, L110: 

{a] Similar definition.—‘‘With in- 
difference as to whether per- 


sons are injured or not.’’ Lake Shore, 
etc., R. Co. v. Bodemer, 139 Ill. 596, 


2 Okl. Cr. 


611, 29 NE 692, 32 AmSR 218. 
67. Gustafson v. Chicago, ete., R. 


Co., 128 Fed. 85, 96 [quot Heller v. 
New York, etc., R. Co., 265 Fed. 192, 
197 (quot Ellis v. Ashton, etc., Pow- 
er Co., 41 Ida. 106, 238 P 517, 521)]; 
Times Pub. Co. v. Carlisle, 94 Fed. 
762, 778, 36 CCA 475. 


{a] In allegation that a certain 
act was done ‘“‘carelessly, negligently, 
and recklessly” the term is tanta- 
mount to the allegation that it was 
“a wanton disregard of all conse- 
quences.” Gustafson v. Chicago, etc., 
R. Co., 128 Fed. 85, 96 [quot Heller 
v.. New. Work; ete... R. Co., 265° Fed. 


192, 197 (quot Ellis v. Ashton, etce., 
Power Co., 41 Ida. 106, 238 P 517, 
521) ]. 

63. Times Pub. Co. v. Carlisle, 94 


Fed. 762, 773, 36 CCA 475. 


69. Gustafson v. Chicago, ete., R. 
Co., 128 Fed. 85, 96 [quot Heller v. 
New York, ete., R. Co., 265 Fed. 192, 
197 (quot Ellis v. Ashton, ete., Pow- 


eraCon 41a tda, 10650233) B50 621): 
70. Harrington v. Los Angeles R. 
Cormmeus0 Cale 514,528, 174" P* 1'5, 98: 


AmSR 85, 63 LRA 238. 


71. Heller v. New York, etc., R. 
Co., 265 Fed. 192, 197 [quot Pllis v. 
Ashton, etce., Power Co., 41 Ida. 106, 
238 P 517, 521]. See Harrington v. 
Los Angeles R. Co., 140 Cal. 514, 527, 
528, 74.P 15, 98 AmSR 85, 63. LRA 
238. But see Southern R. Co. v. 
Goins,.1 Ala. A. 370, 56 S 253, 254 (in 
the absence of allegation of imminent 
peril, “recklessly” cannot be under- 
stood as ‘‘wantonly’’). 


72. Times Pub. Co. v. Carlisle, 94 
Fed. 762, 773, 86 CCA 475. 


[a] Publishing libels recklessly 
and wrongfully was the legal equiva- 
lent of express malice, and such pub- 
lication would warrant the recovery 
of exemplary damages. Times Pub. 
Co. v. Carlisle, 94 Fed. 762, 778, 36 
CCA 475. 

73. Thurman vy. State, 
Mss 104) P67, p 


[a] “Willfully” not synonymous. 
—Thurman yv. State, 2 Okl. Cr. 718, 
104 P 67, 68. 


[b] “Willfully” distinguished.— 
“ willfully’ when employed in penal 
statutes is used aS a synonymous 
term with ‘intentionally’ or ‘designed- 
ly,” or ‘without lawful  excuse.’” 
Thurman v. State, 2 Okl. Cr. 718, 104 
P 67, 68. 


74 OUSE, LOre 


‘negligently.”>? 


29976 


74. See Thurman v. State, supra. 


{a] There is wide difference be- 
tween intentional acts and those re- 
sults which are the consequence of 
carelessness. Harrison v. State, 37 
Ala. 154, 157 [quot Kansas City,. etc., 
R. Co. v. Crocker, 95 Ala. 412, 433, 11 


S 262, and cit Thurman vy. State, 2 
Okra Cr a san O04 6%, nO Se 

75. Unitéd Transp. Co. v. Hass, 91 
Mises 311; 322, 155) NYS: 110; 


76.' Louisville, ete., R. Co. v. An- 
chors, 114 Ala, 492, 500, 22 S 279, ee 
AmSR Ta Highland ‘Ave., etc., 

Cor ave Sampson, 112 Ala. 425, 434, 26 
S 566; Southern R. Co. v. Goins, } 
Ala. A. 370, 56 S 253, 254. 


[a] “The legal effect would not 
be different if the word ‘recklessly’ 
had been substituted for the word 
‘negligently.’ ” Louisville, ete, R. 
Co. v. Anchors, 114 Ala. 492, 500, 22 
S 279,"62 AmSR 116. 


[b] In complaint for personal in- 
juries, in qualifying the act of de- 
fendant’s servants, the word means no 
more them “negligently.” Highland 
Ave., et R. Co. v. Sampson, 112 Ala. 
425, 434, 20 S 566 


77. Good v. Schiltz, 195 Wis. 481, 
218 NW 727, 728. 

[a] That “defendant drove said 
automobile recklessly and at a rate 
of speed greater than was reasonable 
and proper, [the term] charged 


ordinary negligence.”’ Good Vi, 
Sonu 195 Wis. 481, 218 NW 727, 


78. Southern R. Co. 
Ava, A370) 56 S253) 254. 


[a] Necessity of imminent peril. 
—(1) “While a reckless action in the 
face of obvious and imminent peril 
to another may properly be regarded 
as wanton, and such a charge thus 
supported sufficiently charges wanton 
negligence, yet, unsupported by 
such a predicate, the term ‘reckless- 
ly’ means no more than ‘negligently,’ 
and charges but simple negligence.” 
Southern R. Co. v. Goins, 1 Ala. A. 
370, 56 S 253, 254. (2) Thus the court 
merely charges willful, wanton, or 
simple negligence in the alternative. 
Southern R. Co. v. Goins, supra. 

79. State v. Welford, 29 R. I. 450, 
453, 72 A 396. 


“The words ‘unlawfully’ and ‘reck- 
lessly’ in the complaint are descrip- 
tive of the manner in which the de- 
fendant drove the motor vehicle 
on the highway so as to endanger 
his f{complainant’s] life and limb. 
They negative any inference that the 
collision was an innocent accident.” 
State v. Welford, supra. 


80. Highland Ave., ete., R. Co. v. 
Robinson, 125 Ala. 488, 489, 28 S 
28 [cit Bailey v. North Carolina R. 
Co, L49N= Cl 169) Us 2626S ho 2) Cait 
Heller v. New York, etc., R. Co., 265 
Fed. 192, 198)]; Ellis v. Ashton, etc., 


v. Goins; 1 


“Recklessly and wantonly.” 
conjoined can never import less than such conscious 
disregard of, and indifference to, the probable con- 
sequences of the act to which they refer as is the 
legal equivalent of willful misconduct and intention- 
al wrong,®® and the word “recklessly,” 
conjunctively with “wantonly,” 


RECKLESSNESS. 
state or quality of being reckless.*? 
fairly understandable noun,** the term has a wide 
range of meaning,*® and much depends upon the sub- 
ject or the particular conduct with respect to which 
the term is used.*°® 


In a moral sense, 


RECKLESSLY—RECKLESSNESS 


The two words thus 


when used 


means more than 


[§ 1] A. In General.*? The 
Although it is a 


is a certain state 


238 P 517, 


“recklessness” 


Power Co., 
521. 


81. Highland Ave: etc., BR. Cos 7. 
Robinson, 125 Ala. 483, 489, 28 S 28 
[cit Bailey v. North Carolina R. Co., 
149 N. C. 169, 175, 62 SE 912]. See 
Harrington v. Los Angeles R. Co., 
1404 Cal, buss 527 p28) 4. Poth 98 
AmSR 85, 63 LRA 238 (“recklessly” 


41 Ida. 106, 


and “wantonly”? are synonymous); 
United Transp. Co. v. ass, 91 Misc. 
311,322, 155 -NYS, 110) (“mere than 


negligence’’). 


82. See also Reckless ante; Reck- 
lessly ante. 
Recklessness as: 
Constituting negligence see Negli- 
gence § 7 note 70; §§ 36-49. 


Ground for exemplary damages see 
Damages §§ 268, 273-284. 
Preventing recovery under Work- 
men’s Compensation Act see Work- 
men’s Compensation Acts § 78. 
Releasing insurance company from 
liability on accident policy see Ac- 

eident Insurance § 113. 
Recklessness in: 

Making statements as constituting 
fraud see Fraud § 40. 

Operating automobile see Motor Vehi- 
cles §§ 1265-1289. 

Other particular condition, occupa- 
tion, or status see specific titles. 


83. Webster D. [quot Lamarre v. 
See ete); RaiCow 217 VEL eAn29 6. 
oO . 

84. State v. Custer, 129 Kan. 381, 


282 P 1071, 1078. 


85. Brandsoy v. Bromeland, 
Minn. 298, 225 NW 162, 163. 


[a] “In its milder sense it 
imply mere inattention to duty, 
thoughtlessness, indifference, care- 
lessness or negligence, or it may im- 
port a heedless disregard of obvious 
consequences.” Brandsoy vy. Brome- 
land, 177 Minn. 298, 225 NW 162, 163. 


86. Jensen v. Denver, etc., R. Co., 
44 Utah 100, 112, 138 P 1185. 


[a] What constitutes.—(1) Disre- 
gard of, or inattention to, the duty 
Fresernen by the law for the opera- 
tion of a motor vehicle constitutes 
unlawfulness and recklessness. State 
v. Welford, 29 R. I. 450, 453, 72 A 396, 
one (2) “There must be conduct 
manifesting a reckless disregard of 
consequences under’ circumstances 
which indicate that the acts done or 
omitted will naturally or probably re- 
sult in injury.’’ Jensen v. Denver, 
etc., R. Co.,.44 Utah 100, 112, 188 PP 
1185 [quot Cyc]. (3) “There must be 
either a design or purpose to inflict 
Jensen v. Denver, etc., " 
supra. (4) None of the defini- 
tions go to the extent of making will- 
ful, intentional, or wanton acts a 
necessary element of “recklessness.” 
Brandsoy v. Bromeland, 177 Minn. 
298, 225) NW 1625 163. 


[b] Question for jury.—Astruc v. 
StariCo. (2045 Medavies 400, leon eCCAk 


177 


may 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


of consciousness with reference to the consequence 


of one’s acts.87 


[§ 2] B. In Broad Sense “recklessness” has been 
held to mean nothing more than mere negligence ;*§ 
and has been variously defined as meaning careless- 
ness;*°® heedlessness;°° negligence.®? 


[§ 3] C. In Narrower Sense “recklessness” is not 
ordinary negligence;®? it means more®? than mere 
carelessness,®* than mere or ordinary negligence,®® 
In this sense the term 
may be used as implying an extreme form of negli- 


or want of ordinary eare.®® 


588; Smith v. Clemmons, 216 Ala. 52, 
112 S 442, 443. See also Libel and 
Slander § 550. 


87. Com. v. Pierce, 138 Mass. 165, 
175, 52 AmR 264. 

[a] In manslaughter prosecution, 
the court, after enunciating the text 
definition, said: ‘“‘No matter whether 
defined as indifference to what those 
consequences may be, or as a failure 
to consider their nature or probabil- 
ity as fully as the party might and 
ought to have done, it is understood 
to depend on the actual condition 
of the individual’s mind with regard 
to consequences, as distinguished 
from mere knowledge of present or 
past facts or circumstances from 
which some one or everybody else 
might be led to anticipate or appre- 
hend them if the supposed act were 
done.’””?” Com. v. Pierce, 138 Mass. 
165, 175, 52 AmR 264. 


88. ‘Highland Ave., etce., R. Co. v. 
Sampson, 112 Als. 425, 435, 20 S 566; 
Kansas City, ete., R. Co. v. Crocker, 
95 Ala. 412, 433, 11 S 262; Jensen 
v. Denver, ete., R. Co., 44 Utah 100, 
T12 skeet 185. 


[a] In charging recklessness in 
general terms (1) no more is neces- 
sarily implied than such mere negli- 
gence, thoughtlessness, or inadvert- 
ence as would not be regarded as the 
equivalent of intentional wrong. 
Kansas City, etc., R. Co. v. Crocker, 
Sher Alan 482,450, dds, 262 Cand 
which, therefore, would be insufficient 
to overcome the defense of contribu- 
tory negligence’’). (2) “If defend- 
ant feared that the jury might under- 
stand from the remark of the court 
that the word imported no more than 
mere negligence, he should have 
called attention to it at the time.” 
Brandsoy v. Bromeland, 177 Minn. 
298, 225 NW 162, 163. 


89. Webster D. [quot Lamarre v. 
Gleyv-eland; vete.., Ri Co., 217" Tl. A. 
296, 304]; Eddy v. Powell, 49 Fed. 
814, 817, 1 CCA 448;- Brandsoy v. 
Bromeland, 177 Minn. 298, 225 NW 
162, 163; Plummer v. Kansas City, 
48 Mo. A. 482, 484; Berreski v. Phila- 
delphia Electric Co., 62 Pa. Super. 

fa] 
Eddy v. Powell, 
CCA 448. 


[b] Includes “carelessness.”’— 
Plummer v. Kansas City, 48 Mo. A. 
482, 484 (sometimes); Berreski_ v. 
Philadelphia Electric Co., 62 Pa. Su- 
per. 62, 63. 

90. Webster D. [quot Lamarre v. 
Cleveland, ete., R: Co., 217 Ill. A, 
296, 304]. 

91. Webster D. 
Cleveland, etc., R. 


“Carelessness” synonymous.— 
49 Fed. 814, 817, 1 


[quot Lamarre v. 
Co., supra]; Eddy 
v. Powell, 49 Fed. 814, 817, 1 CCA 
448; Brandsoy v. Bromeland, 177 
Minn. 298, 225 NW 162; 163;  Ber- 
reski v. Philadelphia Electric Co., 62 
Pa. Super. 62, 63. But see State v. 
Custer, 129 Kan. 381, 282 P 1071, 1078. 


[a] “Negligence” synonymous.— 
Eddy -v. Powell, 49 Fed. 814, 817, 1 
CCA 448. 

[b] Negligence distinguished— 


“Negligence is characterized chiefly 


RECKLESSNESS 
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gence,®? so-called gross negligence,®* such gross neg- 


ligence as is utterly regardless of consequences,*? 


by inadvertence, thoughtlessness, in- 
attention, and the like, while wan- 


in effect 


tonness or recklessness, 
willfulness, is characterized, as the 
words imply, by willfulness.’ Peo. 


v. Orr, 243 Mich. 300, 220 NW 777, 


Gh 

{[c] “On proper analysis, reckless- 
ness is not the same thing as negli- 
gence, under any correct definition.” 
State v. Custer, 129 Kan. 381, 282 P 
1071, 1078. 


92; See’ Kansas Pac; -R. Co. v. 
Whipple, 39 Kan. 531, 541, 18 P 730 
[quot Heller v. New York, etc., R. 


Co., 265 Fed. 192, 198 (quot Ellis v. 
Ashton, etc., Power Co., 41 Ida. 106, 
238 P 517, 521)]; United Transp. Co. 
v. Hass, 91 Mise. 311, 322, 155 NYS 
110. 

fa] Ordinary negligence distin- 
guished.—Kansas Pac. R. One We 
Whipple, 39 Kan. 531, 541, 18 P 730 
[quot Heller v. New York, etc., R. 
Co., 265 Fed. 192, 198 (quot Ellis v. 
Ashton, etc., Power Co., 41 Ida. 106, 
DOKI 2m sypally fe eclsyee hy | 

[b] Opposite of want of ordinary 
care.—‘‘Here it is clear that: the Cir- 
cuit Judge confounded two separate 
and distinet and, in fact, opposite 
things—recklessness and the want of 
ordinary care—and this, we think, 
was error.’ Proctor v. Southern R. 
Conn Ole SeiCa lL LOuelsSnuoo Sn ood. 

93. Jensen v. Denver, etc., R. Co., 
44 Utah 100, 112, 138 P 1185. 

94. St. Louis, ete., R. Co. v. Plott, 
108 Ark. 292, 157 SW 385, 386; Plum- 
mer v. Kansas City, 48 Mo. A. 482, 


484, 

[a] “It is a little stronger than 
carelessness in its usual applica- 
tion.” — Proctor v. Southern R. Co., 


61 S. C..170, 188, 39 SE 351: 


95. Kansas Pac. R. Co. v. Whipple, 
39 Kan. 531, 542, 18 P 730 (“in popu- 
lar use and by our decisions’) [quot 
Heller v. New York, etc., R. Co., 265 
Fed. 192, 198 (quot Ellis v. Ashton, 


ete., Power Co., 41 Ida. 106, 238 P 
Fit Del) Chic 0, ete... Fe COn nv. 
ACY welse Keane Geos (O2S,5 Ot Ese LO25e 


Union Pac. R. Co. v. Mitchell, 56 Kan. 
324, 330, 48 P 244, and cit Dyer v. 
McCorkle, (Cal. A.) 274 P 587, 590]. 


{a] Much stronger term.—Ber- 
reski v. Philadelphia Electric Co., 62 
Pa. Super. 62, 63. : 

SGse Sty zoulsn eter, Re Con Vacelott; 
NOS ATK 29255157 SiW 385, 386. See 
Tim v. Hawes, 97 Misc. 30, 32, 160 
NYS 1096. 

[a] “It is too strong a word to 
use in that connection.” St. Louis, 
ete., R. Co. v. Plott, 108 Ark. 292, 157 
SW 385, 386. 

97. Smith v. Clemmons, 
52, 112 S 442, 443. 


98. Peo. v. Orr, 243 Mich. 300, 220 
NW 777, 779 (‘as distinguished from 
negligence’). 

Oo “batayette, ete,  h. Com iy, 
Adams, 26 Ind. 76, 79 (in the manage- 
ment of a train). See Tim v. Hawes, 
97 Misc. 30, 32, 160 NYS 1096. 

1. Berreski v. Philadelphia Elec- 
triemCo. bayba. Super... 625 63. .Cain= 
stead of being the want of ordinary 


216 Ala. 


or the want of any eare;! also, a disregard of con- 
sequences ;” an indifference to the rights of others, 
and of natural and probable consequences;* an in- 
difference whether a wrong? or injury® is done or not; 
a wanton disregard of the rights of others.‘ 
many courts, in characterizing conduct, “reckless- 
ness” is held to be synonymous with,® and substan- 
tially the equivalent of,® “wantonness,” and by some 
even to imply,*°® or to be the equivalent of,!! “willful- 


By 


eare’’). 

2. Jensen v. Denver, etc., R. Co., 
44 Utah 100, 112;-1388~P 1185.5 See 
Brandsoy v. Bromeland, 177 Minn. 


298, 225 NW 162, 163 (“heedless dis- 
regard of obvious consequences”). 


3. Kansas Pac. R. Co. v. Whipple, 
39 Kan. 531, 542, 18 P 730; Evans v. 
Illinois Cent. R. Co., 289 Mo. 493, 503, 
233 SW 397; Tim v. Hawes, 97 Misc. 
30, 32, 160 NYS 1096; United Transp. 
Co._v.-Hass, 91 Mise, 311; 32257155 
NYS 110; McDonald v. International, 
eter, RaCo.) So Lex, 1) 14 22a SW eos 
40 AmSR 803; Jensen v. Denver, etc., 
Re Corte Utah 100, to 3s) anise 
See Union Pac. R. Co. v. Mitchell, 56 
Kan. 324, 327, 331, 43 P 244 (giving 
the text definition for ‘‘recklessly’’). 


4. Jensen v. Denver, etc., R. Co., 
44 Utah 100, 112, 188 P 1185. See 
Brandsoy v. Bromeland, 177 Minn. 


298, 225 NW 162, 163 
sequences). 


5. Kansas Pac. R. Co. v. Whipple, 
39 Kan. 531, 542, 18 P 730; Evans v. 
Illinois Cent. R. Co., 289 Mo. 493, 503, 
233 SW 397; United Transp. Co. v. 
Hass, 91 Mise. 311, 322, 155 NYS 110; 
Jensen v. Denver, ete, R. Co., 44 
Utah 100, 112, 138 P 1185. See Union 
Pac. R. Co. v. Mitchell, 56 Kan. 324, 
327, 330, 48 P 244 (giving the text 
definition for ‘‘recklessly’’). 


6. Evans v. Illinois Cent. R. Co., 
289 Mo. 493, 503, 2383 SW 397: Jensen 
v. Denver, etc., R. Co., 44 Utah 100, 
1 lS SSNs 5; 


7. Berreski v. Philadelphia BPlec- 
tric Co. sO2iePa. Super so2si6s) 

8. Harrington v. Los Angeles R. 
Co., 140 Cal. 514, 527, 528) 74 P 15, 
98 AmSR 85, 63 LRA 288; Jensen 
Vv. Denver, etc. RR: Co. 44° Utah W000. 
112, 138 P1185. See Plummer v. Kan- 
sas City, 48 Mo. A. 482, 484 (‘when 
applied to characterize an act done 
to another person it is wantonness’’). 


[a] “Recklessness” and “wanton- 
ness” synonymous.—‘We can see no 
distinction between the terms as used 
in these instructions.” Harrington 
v.. luos) Angeles! Ri Co,, (140) ‘Calwe5i4s 
eS 528, 74 P 15, 98 AmSR 85, 63 LRA 


9. Harrington v. Los Angeles R. 
Co., supra; Plummer v. Kansas City, 
48 Mo. A. 482, 484; Hull v. Seaboard 
Ain Wine RI Col, 165.5. 278) 2 Sing 
SE 28,10 LRANS 1213; Jensen v. Den- 
eee R. Co., 44 Utah 100, 112, 138 


(obvious con- 


[a] “Wantonness” compared.— 
Dyer v. McCorkle, (Cal. A.) 274 P 
587, 590. 

[b] “Wantonness” distinguished. 
—Jensen v. Denver, etc., R. Co., 44 
Utah 100, 112, 138.P 1185. 

10. Plummer vy. Kansas City, 48 


Mo. A. 482, 484; Jensen v. Denver, 
etc., R. Co.,. 44 Utah 100, 112, 138 P 
1185. But see Johnson v. State, 92 
Ala. 82, 84, 9 S$°5389; Harrison’ vy 
State, 37 Ala. 154, 156. 

11. Peo. v. Orr, 243 Mich. 300, 220 
NW 777, 779 (‘in effect is willful- 
ness’); Hull v. Seaboard Air Line 
Re Cosas SiG. 2278. 288 biases. 
10 LRANS 1213 (as giving rise to 
action based on punitive damages); 
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ness” or “intentional wrong,”!? and to embody the 
element of malice, either express or implied,** so as 
to mean a disregard of security equivalent to bad 
faith and a willful or malicious disposition to in- 
jure,1+ although it does not necessarily imply illegal- 
ity. 15 

RECKON. To think, suppose, or guess;1® as a 
colloquialism, it is often used to indicate the best 
judgment of the party using the expression.‘7 In 
another sense, to compute; caleulate.'® 

Reckon from a particular day means that the reck- 
oning begins from and after, and does not include, 
the day reckoned from.?® 

RECKONING. The primary meaning is a count- 
ing? or computing;?! but it is also used figurative- 
ly22 in the sense of an adjustment of reward or pen- 
alty on the basis of merit.”* 

Phrase: “To have a reckoning with.’’* 


RECLAIM. To claim back; to demand the return 
of as aright; to attempt to recover possession of.?° 


Cole v. Blue Ridge R. Co., 75 S. C. 156, 
160, 55 SE 126;. Bussey v. Charles- 
tone etc. KR. Coz (50S. C. 116, 295555 
SE 163; Pickett v. Southern R. Co. 
Carolina Div., 69 S. C. 445, 452, 48 SH 


amounts to a 
Tim v. Hawes, 
NYS 1096. 


RECKLESSNESS—RECLAMATION 


to inflict injury or such a criminal 
indifference to the rights of others as 
spirit of mischief.” 
97 Misc. 30, 31, 160 


As applied to land,?° to rescue from being wild, 
desert, waste, or the like,?7 and the word extends to 
marshlands that have been already dyked as well as 
to marshlands undyked.?* 

Reclaim legally. To constitute legal proceedings 
to recover property as against anyone holding ad- 
versely.”® 

Reclaimed. To ascertain what is meant by the 
term, we must look to the subject matter of the act 
in which it was used;*° and where the legislature 
provides for a general system of reclamation, the 
term must be construed to have reference to that gen- 
eral system and standard of reclamation, and to 
nothing else.*1 

Reclaiming. As applied to desert land, means re- 
claiming by conducting water upon it.*? 


RECLAMAR.** The Spanish verb meaning “to 
demand;”?4 “to make demands for.’’?® 
RECLAMATION.*® Generally, a challenge of 


26. See Reclamation post. 


27. Webster New Int: D. See Com- 
monwealth Trust Co. v. Smith, 266 U. 
S152, 160, 45 SCt 26, 69 L. ed. 219; 
Corbett v. Pipes, 45 N. S. 243, 257. 


466; Proctor v. Southern R. Co., 61 
Se GC. 190, 189) 39) SE. 351. See Sen- 
ning v. Arkansas Valley) Interurban 
Re OO mlOlmi<an, -(8+ S159) 165, (P9631 
Atchison, ete., R. Co. v. Baker, 79 
oie 183, 189, 98 P 804, 21 LRANS 
427 

[a] “Negligence may be so gross 
as to amount to recklessness, but 
when it does, it ceases to be mere 
negligence, and assumes very much 
the nature of willfulness.”’ Proctor 
Venmourhern RCo, 6ilvs. C., 1:70," 189) 
39 SE 351 [quot Cole v. Blue Ridge 
Ras COs, MD SoG. 250,9160,) 55 SEH P26: 
Pickett v. Southern R. Co. Carolina 
Div., 69 S. C. 445, 452, 48 SE 466]. 


{[b] The difference between “reck- 
lessness” and “willfulness” is scarce- 
ly apEpe cents: Proctor v. Southern 
RECOM GMS. LZOy 190589 ssi 5 1 
{quot Pickett v. Southern: R. Co. 
Carolina Div., 69 S. C. 445, 452, 48 SE 
466]. 


[ec] One “properly charged with 
recklessness or wantonness is not 
simply more careless than one who 
is only guilty of negligence; his con- 
duct must be such as to put him in 
the class with the baa doer ces 
wrong.” Atchison, etce., Co 
Baker, 79 Kan. 183, 189, 98 - 804, 21 
LRANS 427 [quot ‘Senning Vis Arkan- 
sas Valley Interurban R. Co., 101 
Kan. 78, 81, 165 P 863]. 

{d] “Willfulness” distinguished.— 
Jensen v. Denver, etc., R. Co., 44 Utah 
HOO 2 1385 P P1385: 


12. Bussey v. Charleston, ete. R. 
Co; ows. ©, 116,129) 55 SH) 163.5 See 
Senning v. Arkansas Valley Interur- 
bane Co, Ol Vikanw7.8, 981, 165.2 
963. But see United Transp. Co. v. 
Hass, 91 Misc. 311, 322, 155 NYS 110 
(“does not necessarily mean that the 
ete done intentionally or purpose- 
ye a 
13. 


Hull v. Seaboard Air Line R. 
Connon ©.) 208, 281,57 SH 28° 10 
LRANS 1213. See Tim v. Hawes, 97 


Misc, 30, 31, 160 NYS 1096. 


[a] “When employed as a basis 
for finding malice [in a libel actionJ 
warranting the imposition of punitive 
damages. - It does:not mean a 
mere absence of ordinary care but 
it imports either such gross careless- 
ness or such total indifference to the 
rights of others that they are war- 
ranted in finding either 4 willingness 


14. Dyer v. McCorkle, (Cal. <A.) 
274 P 587, 590; Chicago, etc., R. Co. 
v. Lacy, 78 Kan. 622, 628, 97 P 1025. 


15. United Transp. Co. v. Hass, 
91 Miser Sil 382250155 NYS 2210; 


16. Webster New Int. D.; Reece v. 
State, 154 Miss. 862, 123 S 892, 893. 
See Phipps v. State, 34 Tex. Cr. 608, 
611, 81 SW 657. 


[a] Only expresses opinion.— 
-Where it was sought to impeach a 
witness with testimony of his state- 
ment that he “reckoned” his father 
had killed deceased, the court said: 
“It was not the statement of any fact 
by the witness, but was what he reck- 
oned about it, that is, his opinion; 
and it was not competent to impeach 
him upon this hearsay testimony.” 
Phipps v. State, 34 Tex. Cr. 608, 611, 
31 SW 657. 


17. Reece v. State, 154 Miss. 862, 
123 S 892, 893. 


[a] In proving venue, where a wit- 
ness, when asked in what county cer- 
tain events took place, answered 
“Prentiss, I reckon,’ and no objec- 
tion was made and the statement went 
uncontradicted, it was held that the 
venue of the crime was sufficiently 
laid and proved since the statement 
indicated the best judgment of the 
witness. Reece v. State, 154 Miss. 
862, 123 S 892, 893 [eit C. J:]. 

18. Webster New Int. D. See Mc- 
Williams v. Comeaux, 135 La, 210, 65 
S$ 112 (applying text definition to com- 
puting period for prescription). 

19. McWilliams v. Comeaux, supra 
(for purpose of prescription). 

“Reckoning” see post. 

20. New Standard D. [quot Husch 
v. State, 211 Ala. 274, 100 S 321, 322). 

21. New Standard D. [quot Husch 
v. State, 211 Ala. 274,100 S' $21, 328]. 

22. Husch vy. State, supra. 

23. New Standard D. [quot Husch 
v. State, supra]. 

[a] In latter sense it is commonly 
and frequently used as a prophecy or 
a threat of punishment. Husch vy. 
State, 211 Ala. 274, 100 S 321, 323. 


24. Husch v. State, supra. 
25. Webster New Int. D. See 
Brown v. Armenta, 21 Ariz. 334, 188 


P 260, 
post. 


262. See also Reclamation 


[a] “According to the Carey Act, 
a tract is not reclaimed until ‘an em- 
ple supply of water is actually fur- 
nished’ for its irrigation and cultiva- 
tion, and only when it is reclaimed 
can it be charged with a lien for the 
cost of water rights.”” Commonwealth 
Trust Co.v.. Smith, 266 U.S: 152, 160; 
45 SCt 26, 69 L. ed. 219. 


eos Corbett v. Pipes, 45 N. S. 243, 
[a] Not original reclaiming only. 


—‘It would upset everything to say 
that ‘reclaim’ meant the original re- 


claiming.” Corbett v. Pipes, 45 N. S. 
243, 257. : 
29. Brown v. Armenta, .21 Ariz. 


334, 188 P 260, 262. 


[a] In translation of power of at- 
torney in Spanish.—(i) “Just what 
the principal meant by the expres- 
sion is not clear, but we have con- 
cluded that what the principal in- 
tended and meant by the term was 
that . [the agent] should have 
the power to institute legal proceed- 
ings to recover the lands as against 
any one holding the same adversely.” 
Brown v. Armenta, 21 Ariz. 334, 188 
P 260, 262. (2) “The term cannot be 
constr ued as granting the power to 
lease the land.’”” Brown vy. Armenta, 
supra. See also Reclamation post. 


30. State v. Crittenden County Ct., 
19 Ark. 360, 366, 367. 


31. State v. Crittenden County Ct., 
supra. 


“Whenever, therefore, any of the 
levees and drains, provided for by the 
act, were completed, the lands intend- 
ed to be protected or drained thereby, 
were, within “the meaning of the law, 
reclaimed.” State v. Crittenden Coun- 
ty hee supra. 

U. S. v. Mackintosh, 85 Fed. 
333° "337, 29 CCA 176 [quot Connor v. 
185 Sy 214 Fed. 522, 5385, 1381 CCA 68; 
Kendall v. Bunnell, 56 Cal. A. 112, 205 
P 78, 89 (all cases construing Desert 
Land Act of 1877, as amended by the 
act of March 3, 1891, giving statutory 
definition) ]. See also Reclamation 


post. 

33. See also Reclaim ante. 

34, Paterno v. Solis, 15 Philippine 
Iyer Wayne 

35. Paterno v. Solis, supra. 

36. Reclamation: 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


RECLAMATION—RECOGNITOR 


something to be restored;#7 a claim made;?* a de- 
mand;°° recovery.?® Applied to land or other prop- 
erty, the making valuable or useful of that which was 
previously worthless or useless;#! practical protec- 
tion from probable dangers ;*? ‘the rescue or recoy- 
ery of something lost;** it has practically the same 
application as drainage of land;*+ the one is the 
means employed, the other the result, ge 

Phrase: “Reclamation project.’’4¢ 

RECLAMATION ACT.47 

RECLAMATION DISTRICT.¢§ 

RECLASSIFICATION. A term used in civil serv- 
ice parlance to indicate a change, in the manner pro- 
vided by law, of the classification made of a civil serv- 
ice employee by the civil service commission.*? 

RECLUSION. A legal word, a technical expres- 
sion, to which a legal signification or meaning at- 
taches;°° a temporary afflictive and infamous pun- 
ishment, consisting in being confined in a hard labor 
institution and carrying civil degradation;®! in- 


District see Drains §§ 12-45. 


See| P 675, 27 AmSR 106, 14 LRA 755. 
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carceration under a sentence to undergo an infamous 
punishment carrying civil degradation in a house of 
forced labor.®? 

RECOGNITIO. In old English law, the act of 
the jury in hearing and inquiring into the truth of 
the case, in order to the making up of their verdict.*? 
Also an acknowledgment.®* 


RECOGNITIONE ADNULLANDA PER VIM ET 
DURITIEM FACTA. A writ to the justices of ‘the 
common bench for sending a record touching a recog- 
nizance, which the recognizor suggests was acknowl- 
edged by foree and duress; that if it so appear the 
recognizance may be annulled.®*® 


RECOGNITION.®* An acknowledgment or sol- 
emn avowal by which a thing is owned or declared to 


‘belong to.°* 


RECOGNITOR. In-old English law, a person im- 


-paneled on an assise, as jurator was one impaneled 


on a jury.°® 


Officers §§ 71-80, 161-163. 


ee. Waters [40 Cyc 817-825]. 


‘énua by parent see Parent and 
Child §§ 12-15. 
Land: 


By irrigation see Waters [40 Cye 
811-816]. 

Low or swamp see Drains § 5. 

Under water see Navigable Wa- 
ters §§ 273-275. 

Property: 

Attached see Attachment §§ 630- 
632. 

Obtained by fraud see Contracts 
§§ 652, 653; Criminal Law § 
3255. 

Stolen see Criminal Law § 3255; 
Larceny §§ 585-595 

Wronegfully taken or detained see 
Replevin post; Trover and Con- 
version [38 Cye 2005-2011]. 

Wild animal see Animals §§ 7-18. 


37. Webster D. [quot Southwest- 
ern R. Go. v. Atlantic, etc., R. Co., 53 
Ga. 401, 406, 407]. 


38. Webster D. [quot Southwest- 
ero ke Co. Vo. Atlantic ete.. kK. Co.. 
supra]. 

39. Webster D. [quot Southwest- 
ern R. Co. v. Atlantic, etc., R. Co., su- 
pra]. 

40. Webster D. [quot Southwest- 


ern R. Co. v. Atlantic, etc., R. Co., su- 
pra]. 

“Tf reclamation means ia regaining 
of the property itself, then if the 
property be perishable and die, or is 
consumed, a defendant in such a case 
could never claim the benefit of the 
statute. . We think the true con- 
struction of the law on this matter is, 
that if the right of action on the part 
of the plaintiff exist all the time, and 
there be no disability preventing its 
assertion produced by the fraudulent 
acts of the defendant or resulting 
from any cause recognized by law, 
then the right of reclamation as 
meant by the Code continued without 
interruption.” Southwestern R. Co. 
vy. Atlantic, etce., R. Co., supra (apply- 
ing a statute of limitations). 


41. Badger Lumber Co. v. Mullins, 
310 Mo. 602, 619, 275 SW 957. See La- 
guna Drain. Dist. v. Charles Martin 
Co., 144 Cal. 209, 214, 77 P 933 (wheth- 
er by draining or irrigation); In re 
Madera Irr. Dist., 92 Cal. 296, 313, 28 


“Whether the reclamation of the 
land be from excessive moisture to a 
condition suitable for cultivation, or 
from excessive aridity to the same 
condition, the right of the legislature 
to authorize such legislation must be 
upheld upon the same principle, name- 
ly, the welfare of the public.’ In re 
Madera Irr. Dist., supra [quot Laguna 
Drain. Dist. v. Charles Martin Co., 144 
Cals 209) 214) 71S Pp 93i8): 

[a] Distinguished from ‘“develop- 
ment” which implies making more 
valuable or useful that which was 
already valuable or useful. Badger 
Lumber Co. vy. Mullins, 310 Mo. 602, 
619, 275 SW 957. 


42. Inglin v. 
Violeta SEenOOs 

[a] “Cannot mean absolute protec- 
tion from all dangers because such a 
thing is scarcely possible. If, there- 
fore, the district could be properly 
classed under the evidence as one in 
which the land had been reclaimed, 
then petitioners are entitled to no re- 
lief under section 3481 of the Politi- 
cal Code.”’ permitting certain lands to 
be set off from a reclamation district. 
ee v. Snider, 163 Cal. 747, 751, 127 


43. Badger Lumber Co. v. Mullins, 
310 Mo. 602, 619, 275 SW 957. 

44. Laguna Drain. Dist. v. Charles 
Martin Co:, 144 Cal. 209, 213, 77 P 933. 

45. Laguna Drain. Dist. v. Charles 
Martin Co., supra. 


46. Badger Lumber Co. v. Mullins, 
310 Mo. 602, 618, 619, 275 SW 957. 


Snider, 163 Cal. 747, 


47. See Drains §§ 7, 12-31. See al- 
so Waters [40 Cye 817-825]. 
48. See Drains §§ 12-45; See also 


Waters [40 Cyc 817-825]. 


49. See Winslow v. Bull, 97 Cal. A. 
516, 275 P 974, 976. 


[a] Acquiescence of civil service 
commission, in the “laying off without 
pay” by the’ appointing power (the 
highway commissioner), of a general 
maintenance engineer, classified in 
one grade, and the appointing of a 
division maintenance engineer, classi- 
fied in a lower grade, to his position, 
does not constitute a “reclassification 
of such positions.” Winslow v. Bull, 
97 Cal. A. 516, 275 P 974, 976. See also 


50. Phelps v. Reinach, 38 La. Ann. 
DAT) Obie 
' 51. 2 Rep. Journal du Palais, tit 


“Reclusion” p 83 [cit elses v. Rein- 
ach, 38 La. Ann. 547, 551]. 

52. Jurgens v. Ittman, 47 La. Ann. 
367, 373, 16'S 952. 


{a] “Seclusion” distinguished.— 


“Seclusion” signifies a voluntary, 
“reclusion” an involuntary, confine- 
ment. Phelps v. Reinach, 38 La. Ann. 


547, 551. See Jurgens v. Ittmann, 47 
La. Ann. 367, 373, 16 S 952 (describing 
“seclusion” as ‘‘voluntary confinement 
or retreat from social life’’). 


[b] In Louisiana Code (1825) art 
2996, from which Rev. Civ. Code art 
3027 is a literal transcription, in the 
French text, not ‘‘seclusion” but “re- 
clusion” is used in enumerating the 
causes for which a power of attorney 
is revoked. The word “seclusion” 
found in art 3027, fifth line, should 
therefore be read “‘reclusion.” Phelps 
v. Reinach, 38 La. Ann. 547, 551. 


58..- Burrill L. D. 

54. Burrill L. D. [eit Cowell]. See 
Recognizances § 1. 

55. Black L. D.. [cit Reg. Orig: 
183]. 


56. Recognition: 

As de facto government see Interna- 
tional Law § 15. 

As foreign minister see Ambassadors 
and Consuls §§ 13-15. 

eee of see Evidence § 311. 


Belligerent rights see International 
Law § 15; War [40 Cyc 316]. 

Corporation as curing defective or- 
ganization see Corporations §§ 
235-241, 264, 3933. 

Foreign government see Interna- 
tional Law § 15. 

aides child see Bastards §§ 


Indebtedness as revival thereof see 
Bankruptey § 732; Limitations 
of Actions. §§ 564-576. 

Independence of pial Ahad see In- 
ternational Law § 1 

Person as foreign oe oter see Am- 
bassadors and Consuls §§ 13-15. 


57. Imperial D. [quot Arthur v. 
Moncia 2100: ChCP. (Ont. — oon ie 


“Acknowledgment” see 1C. J. p 738. 
68. Burrill L. D, 
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[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 558] 
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I. Trial [§ 103] p 589 
J. Judgment [§§ 104-107] p 589 
1. In General [§ 104] p 589 
2. Joint or Several Judgments [§ 105] p 590 
3. Amount of Recovery [§ 106] p 590 
4. Setting Aside or Arresting Judgment [§ 107] p 590 
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CROSS REFERENCES 


Bail see Bail §§ 27-66, 225-266; Contempt § 103. Security for:—Continued 
For costs see Audita Querela §§ 17, 44, 45; Costs § 520. Good behavior on conviction of gross misdemeanor see 
Forfeiture of recognizance as evidence of guilt see Crim- Criminal Law § 3257. 
inal haw § 1065. Payment of: Oey 
In replevin see Replevin [34 Cyc 1441]. Owelty in partition see Partition § 652. 
On proceedings for review see Appeal and Error § 1137; Purchase money of property sold by executor or ad- 
Certiorari §§ 177-197; Criminal Law §§ 3370-3374; ministrator see Executors and Administrators § 


Justices of the Peace §§ 442, 443. ; 1610. ‘ 
Release of defendant on his own recognizance pending Stay of execution see Executions §§ 399-409. 
motion for new trial see Criminal Law § 3015. Support of: 


Bastard child see Bastards §§ 156-161. 

Child see Parent and Child § 230. 

Wife see Husband and Wife § 956. 
Suretyship generally see Principal and Surety 50 C. J. p 1. 
To keep the peace see Breach of the Peace §§ 35, 36. 


Security for: 
Appearance of: 
Defendant in bastardy proceedings see Bastards §§ 
96-105. 
Witness see Witnesses [40 Cyc 2174]. 


I. DEFINITIONS 


[§ 1] A recognizance is an obligation of record? 
entered into before a court or other officer? condi- 
tioned on the performance of some particular act® 


required by law,* or the refraining from some par- 
ticular act® forbidden by law® and which is therein 
specified.” It has been defined to be an acknowl- 


1. U. SU. S. v. Insley, 49 Fed.| 130 A 756; Reg. v. Sparrow, 12 N. B.| 601. 
776, 778; Erwin vy. U. S., 37 Fed. 470, 237, 239. Vt.—Capital Garage Co. v. Gordon, 
489, 2 LRA 229. Source of authority to take see in- 99 Vt. 83, 1380 A 756. 

Md.—Schultze v. State, 43 Md. 295,| fra § 4 W.. Va.—State v. Dorr, 59 W. Va. 


806. 3. Colo.—Tanquary vy. 25 


Peo:, 
N. Y.—Post v. Doremus, 60 N. Y. 371 | Colo. A. 531, 139 P 1118. 


188, 192, 53 SE 120, 115 AmSR 915, 
5 ke 402, 


[mod and aff 1 Hun 521, 3 Thomps. & Ind.—Gregory v. State, 94 Ind. 384, S.—Reg. v. Creelman, 25 N. S. 

C. 626]; Tully v. Lewitz, 50 Misc. 386, 48 AmR 162. 404, “417, 

350, 98 NYS 829. Kan.—Morrow v. State, 5 Kan. 563, 5; Blackstone Comm. p 341, 
Pa.—Jones v. Bomberger, 97 Pa.| 566. 4. Me—State v. Howley, 73 Me. 

432, 436. Me.—State v. Howley, 73 Me. 552, | 552, 554 

5 Ss. C.—State v. Johnson, 77 S. C.| 554, Mo we anoat v. Gray, 150 Mo, A. 
52, 254, 57 SE 846 Md.—Albrecht v. State, 132 Md. 150,| 591, 131 SW 478 


Va.— Walker v. Cane 
131 SE 230. 


Ont. —Gillespie V-uGrant,o3° i: (C2 'Q: 
B. 400, 403. 


2 Blackstone Comm. p 341; 


144 Va. 648, 


2 Bou- 


oie Paes ee Onitty: Crown py 9s5. Jae 
(XO) OW ie BP "2 Tidd Pr. p 1083. 
{a] It is part of record in which 


it is taken.—Tully v. Lewitz, 50 Misc. 
Oe 98 NYS 829. 

Clink v. Muskegon Cir. Judge, 
58" Mich. 242, 244, 25 NW 175; Com. 
v. Lamar, 32 Pa. Super. 200, 204; Cap- 
ital Garage Co. v. Gordon, 99 Vt. 83, 


103 A 443. 


Mass.—National Surety Co. v. Naz- 
zaro, 233 Mass. 74, 123 NE 346. 


Mo.—State v. Wilson, 265 Mo. 1, 175 
SW 608. 


Nebr.—King v. State, 18 Nebr. 875, 
379, 25 NW 519. 


VL ee v. Crippen, 1 Oh. St. 399, 


Pa.—McMicken v. Com., 58 Pa. 213, 
218, 222; Brockbill v. Strasburg Tp., 
16 Pa. Dist. 1009. 


S. C.—State v. Morgan, 18 S. C. L. 


Si RE v. State, 18 Nebr. 375, 
378, 25 NW 519; Irwin v. State, 10 
Nebr. 325, 328; 6 NW 370. 


N. H.—State v. Walker, 
176, 178; 
454, 4565. 

Pa.—Ehret v. Lewis, 7 Pa. Co. 108. 

5. State v. Dowd, 43 N. H. 454, 455. 

6. State v. Dowd, supra. 


7., Ill.—Banta v. Peo., 53 Ill. 
436; Peo. v. Cook, 68 Ill. A. 202. 


Mane .—Vierling v. State, 33 Iné. 218, 


5 Ge NeeEs 
State v. Dowd, 43 N. H. 


434, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1-21 


edgment of record of a debt® or debt due;® an ob- 
ligation;!® and as the acknowledgment of a condi- 
tional indebtedness!! which on breach of the condi- 


tion and forfeiture!” becomes due 


Again, a recognizance has been held to be a contract** 
or bond?!® of record. Properly speaking, however, it 
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and absolute.!? 


ognized.”° 
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is more than a contract,!® and is clearly distinguisha- 
ble from a bond?’ or bail bond,}* although it may be 
given the effect of and treated as a contract under a 
statute;1® and in some jurisdictions the distinetion 
between a bail pone and a recognizance is not rec- 


II. FORM, REQUISITES, AND SUFFICIENCY 


[§ 2] A. In General. 


different purposes.?! 


Ree Pine v. Howard, 121 Mass. 
Mo.—Calhoun v. Gray, 150 Mo. A. 
591, 1381 SW 478. 


Nebr.—King v. State, 18 Nebr. 375, 
378, 25 NW 519. 


Pa.—Com. v. Savage, 30 Pa. Super. 
see 365; Ehret v. Lewis, 7 Pa. Co. 
108. 


W. Va.—State v. Dorr, 59 W. Va. 
188, 53 SE 120, 122, 115 AmSR 915, 
5 LRANS 402. 


2 Blackstone Comm. p 341; Bouvier 


[a] Other definitions.—(1) ‘“‘An ob- 
ligation of record, with condition to 
be void on performance of some act 
specified.” Lang vy. Peo., 14 Mich. 439, 
442. (2) A debt of record acknowl- 
edged before a court of competent ju- 
risdiction, with condition to do some 
particular act. State v. White, 164 
N. C. 408, 79 SE 297. (3) An obliga- 
tion entered into in open court and 
carried into the minutes of the court 
as any other proceeding therein. See- 
bold v. State, 96 Tex. Cr. 101, 256 SW 
282. (4) “An incident and attendant 
on a suit or prosecution, taken to se- 
cure and enforce some duty, previ- 
ously existing.” State’s Treasurer v. 
Seaver, 7 Vt. 480, 485. 


[b] Statutory aenniticne (1) An 
undertaking entered into before a 
court of record in session by the ‘de- 
fendart in a criminal action and his 
sureties, by which they bind them- 
selves, respectively, in a sum fixed 
by the court, that the defendant will 
appear for trial before such court 
upon the accusation preferred against 
him.’ Code Cr. Proc. art 283° [quot 
Smith v. State, 35 Tex. Cr. 9, 10, 29 
SW 158; Jones v. State, 1 Tex. A. 485, 


486]. (2) The word “bond” in Gen. St. 
ce 124 Sons, iss used interchangeably 
with “recognizance” and is inclusive 


of recognizances. In re Brown, 35 
Minn. 307, 29 NW 1381. 


{c] To “enter into recognizances” 
in law is to become bound under a 
penalty, by a written obligation before 
a court of record, to do a specific act. 


Century D. [quot Philadelphia Fire 
Assoc. v. Ruby, 60 Nebr. 216, 220, 82 
ae 629]. 


U. S.—Barnes v. ve wa Cas; 
Ne’ OL, aL Cranch C.(C, 
Kan.—Gay v. State, 7 ean 394, 
ae ee v. McNeill, 19 Pick. 


N. Y.—-Gildersleeve v. Peo., 10 Barb. 
35; Peo. v. Van Eps, 4 Wend. 387. 
Bee fe SOU: v. Gray, 26 Pa. Super. 
ba B.—Reg. v. McKoy, 28 N. B. 564, 

Ont.—Gillespie v. Grant, 3 U. C. Q. 
B. 400, 403. 

{a] Other similar definitions.—(1) 
A debt evidenced by a record. Walker 
v. Com., 144 Va. 648, 181 SE 230. (2) 
“A debt of record entered into before 


Recognizances are of dif- 
ference descriptions, and they are entered into for 
Their sufficiency as to sub- 
stance and form in any particular proceeding, or for 
any particular purpose entered into will be found 
treated under the specific titles relevant thereto else- 


some court, judge, or magistrate hav- 
ing authority to take the same.’ 

Crawford vy. Vinton, 102 Mich. 83, 85, 
62 NW 988. Com. v. Emery, 2 Binn. 
(Pa.) 431, 484 [quot Com. v. Savage, 
30 Pa. Super. 364, 367]; Wesley v. 
Sharpe, 19 Pa. Super. 600, 604. (3) 
A debt of record, acknowledged before 
court with condition to do some par- 
ticular act. State v. Bradsher, 189 N. 
C. 401, 127 SE 349. (4) ‘An acknowl- 
edgment of a debt, and when filed in a 
court of record, a matter of record.” 
Gildersleeve v. Peo., 9 NYLegObs 18, 
23. (5) “The acknowledgment upon 
record of a former debt due to our 
Sovereign Lady the Queen.” Re Bur- 
ton, 16 Ont. Pr. 160, 161. (6) An ac- 
knowledgment of record of a pre- 
existing debt owing by the cognizors 
to the state, not as sureties but as 
principals. State v. Price, 88 Kan. 
724, 129 P 940. 


9. State v. McGuire, 42 Minn. 27, 
43 NW 687 (of an existing debt); 
Philbrick v. Buxton, 43 N. H. 462; Gil- 
dersleeve v. Peo., 10 Barb. (N. Y.) 35. 


10. Underhill v. Devereux, 2 Saund. 
68, 85 Reprint 698; Reg. v. McKay, 28 
N. B. 564, 571; Reg. v. Sparrow, 12 
INST BeeZol aso. 


11. State v. Smith, 98 W. Va. 185, 
127 SE 495; State v. Smoot, 82 W. 
Va. 63, 95 SE 526. 


12. See infra §§ 50-60. 
Rae State v. Kinne, 39 N. H. 129, 
14. U. S.—U. S. v. Van Fossen, 28 
F. Cas. No. 16,607, 1 Dill. 406. 
a36t aRe v. State, 3 Ark. 
ee sae State v. Weatherwax, 12 Kan. 


Mo.—State v. Wilson, 265 Mo. 1, 175 
Pal. 603; State v. Randolph, 22 Mo. 


N. M.—Brooks v. U. S., 6 N. M. 72, 
2 Poole 


N. Y.—Peo. v. Tubbs, 37 N. Y. 586. 

Oh.—State v. Daily, 14 Oh. 91. 

W. Va.—State v. Lambert, 44 W. Va. 
308, 28 SE 930. 

“A contract acknowledged by the 
parties, and entered or filed in the rec- 


ords of the court.” State v. Wilson, 
265 Mo. 1, 11, 175 SW 603. 


(Se of liability see infra §§ 44, 


15. In re Brown, 35 Minn. 307, 29 
NW 181. 

16. State v. Weatherwax, 12 Kan. 
463. See State v. Walker, 56 N. H. 
176 (where it was said that the re- 
cognizance, being a matter of record, 
is held to be rather of the nature of 
a judgment than a contract). 


17. Distinguished from: 
CN bonds see Appeal and Error § 
HG 
Bonds generally see Bonds § 2. 
18. Distinguished from bail bond 


where in this work;?2. but regardless of the pro- 
ceeding, or the purpose for which entered into there 
are certain requisites essential to any recognizance?* 
such as that it be taken in a proceeding, or for a 
purpose for which authorized,”* by a competent court 
or officer ;2° that the court to which it was returned 


see Bail § 3. 

19. State v. Weatherwax, 12 Kan. 
463 (holding that under the statute 
covering contracts entered into by mi- 
nors [Comp. L. 720 c 146 §°2; Gen. 
St. 580 e 67 § 2], a recognizance en- 
tered into by a minor to obtain his 
freedom pending trial for a criminal 
offense would be treated as a con- 
tract). 


20. National Surety Co. v. Naz- 
zaro, 239 Mass. 341, 132 NE 49 (con- 
struing Conn. Gen. St. [1888] § 1612); 
State v. Bradsher, 189 N. C. 401, 127 
SE 349, 38 ALR 1102. 


[a] Term “recognizance” is com- 
monly applied to all forms of security 
for the appearance of the accused in 
criminal proceedings, whether in the 
form of a common-law recognizance, 
or of a common bond. In re Brown, 
35 Minn. 307, 29 NW 1381. 


21. Longley v. Vose, 27 Me. 179. 
22. Recognizance entered into: 
For bail see Bail §§ 225-266. 


For costs see Costs § 520. 
For ey in partition see Partition 


In bastardy proceedings for: 
Appearance of defendant see Bas- 
tards § 100. 
Security for maintenance see Bas- 
tards § 154. 
[34 Cye 


In rep extn see Replevin 
On appeal see Appeal and Error § 


23. See cases infra this section. 


24. State v. Randolph, 22 Mo. 474; 
Dickenson y. State, 20 Nebr. 72, 29 


NW 184; State v. Eastman, 42 N. H. 

265. See infra § 3. 

eee Ark.—Cooper v. State, 23 Ark. 
Ill.—Solomon v. Peo., 15 Ill. 291; 

Reardon v. Peo., 123 Ill. A. 81. 
Ind.—State v. Winninger, 81 Ind. 


51;.State v. Wenzel, 77 Ind. 428; Byers 
v. State, 20 Ind. 47; Gaspar v. State, 
s Ind. 548; Olds v. State, 6 Blackf. 


Kan.—Morrow v. State, 5 Kan. 563. 
Ky.—Bowman v. Com., 14 °B. Mon. 


390; Harris v. Simpson, 4 Litt. 165, 
14 AmD 101; Com. v. Littell, 1 A. K. 
Marsh. 566. 


es dee eer v. Loveridge, 11 Mass. 


Mo.—State v. Randolph, 22 Mo. 474; 

State v. Watson, 54 Mo. A. 416. 

ia J.—State v. Kruise, 32 N. J. L. 

ree Y.—Peo. v. Shaver, 4 Park. Cr. 

Vt.—Capital Garage Co. v. Gordon, 

99 Vt. 83, 130 A 756. 
N. B.—-O’Connor vy. 

509. 


Jurisdiction and authority of: 
Court see infra § 4. 
Officer see infra § 5. 
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had jurisdiction;?* and that it is in the form pre- 
seribed for the purpose;2* otherwise it is void,** nor 
will it have validity as a common-law obligation,*® 
although an instrument purporting to be a recogni- 
zance, but in fact a bail bond, may be good as such 


an obligation.*° 


[§ 3] B. Proceedings in, and Purposes for Which 
Authorized. It has been held, regardless of statute, 
‘that récognizances should be taken in all cases in 
which the state takes an obligation from an individ- 
ual for the performance of any duty, unless the law 
otherwise directs,?+ and the taking of such a securi- 
ty may be authorized for any purpose by statute.*? 
Under the provisions of statutes in various jurisdic- 
tions,*? recognizances have been held or treated as 
valid and authorized in bastardy proceedings,** in 
civil or criminal proceedings when accused may be 
admitted to bail,?° and in prosecutions for surety to 
keep the peace.*® So, a recognizance may be tak- 
en for security for costs,** or for security for prose- 
cution of an action.?* Recognizances have also been 
held valid when taken upon a continuance or ad- 
journment of a hearing before a justice of the 
peace;*°® in partition proceedings where land is taken 
at the appraised value by one of the partitioners, to 
secure payment of the purchase money,*? and for 
payment of the widow’s share or interest therein;*? 
for the purchase price of property sold by an ex- 
ecutor or administrator under order of court;*” and 
for appearances of witnesses.*® 
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Irregularity or error in the proceedings will not 
render the recognizance invalid.** 


[§ 4] C. Power and Authority To Take Recog- 
nizance—l. Courts and Judges. The power to take 
a recognizance has been said to be incident to, and 
inherent in, courts of record,*® but the power is lim- 
ited to those matters and proceedings of which they 
have jurisdiction.4® In the absence of statute*’ the 
court’s power to do so cannot be exercised by the 
judge thereof when out of court either in term time 
or vacation.t8 Where the power is lodged in the 
judge himself, it is no objection to the recognizance 
that it was taken by him in open court.*® Statutes 
in some eases provide specifically for the taking of 
recognizances by jJudges.*° ; 

[§ 5] 2. Clerks of Court, Justices of Peace, and 
Other Officers. While it has been said that officers 
have no power to take a recognizance in the absence 
of statute,®! the authority to do so was held at com- 
mon law to be within the duties and general pow- 
ers of conservators of the peace for certain purpos- 
es.°2 So, too, it has been held that, where a justice 
of the peace has authority to let to bail, he has conse- 
quently the power to take a recognizance,®* and that 
the power to do so was of necessity incident upon an 
adjournment to secure the further appearance of ac- 
cused.°4 In the absence of a statute so providing 
the power of a court to take a recognizance®® cannot 
be exercised by the clerk of the court;°* but it has 
been held that a recognizance entered into and ap- 


26. Pike v. Neal, 73 Me. 513; State 38. Dutton v. Tracy, 4 Conn. 79.| vacation see Judges § 88 et seq. 
Treasurer v. Wells, 27 Vt. 276; State 39. New Haven v. Rogers, 32 Conn. 49. Parrish v. State, 14 Md. 238. 
Treasurer v. Danforth, Brayt. (Vt.) | 991 ar 
140; State Treasurer v. French, : Be 50. See statutory provisions. 
Brayt. (Vt.) 140. ne eae ete e. : oe > [a] Judge of municipal court not 

Return of recognizance see infra - ee Partition 5 aving jurisdiction to try offense may 
§§ 19-22. Sg 42. See Executors and Administra-| take recognizance of a person com- 


27. State v. Randolph, 22 Mo. 474. | tors § 1610. 


[a] Requisites otherwise stated.— 
Essentials of a recognizance are that 44, 
it be taken by a competent court or | 410. 
officer, in a case existing before such 
authority and for the performance of 
some act that the law allows to be se- 
cured in that way and in the form 
prescribed for that purpose. State v. 
Randolph, 22 Mo. 474. 


Form of recognizance generally see 
infra §§ 24, 25. 


Effect of: 
Defective form see infra § 24. 
Failure to use statutory form see in- 


fra § 29. a5 a UGE Sieve 
28. Reardon v. Peo., 123 Ill. A. 81.] Flipp. 605; 
See cases supra notes 24-27. 


29. Com. v. Roberts, 1 Duv. (Ky.) 15 Vt. 9 
199; Com. v. Lee, 3 J. J. Marsh. (Ky.) [a] 
698; Dickenson v. State, 20 Nebr. 72, 
29 NW 184. 

30. Dennard vy. State, 2 Ga. 1387; 
State Vv. Mills, 13 N. C. 555. 


Bail bond conditioned as recogni- 


25 NW 519. 


recognizance, it 


43. See Witnesses [40 Cyc 2174]. 
Ark.—Marr v. State, 


Ill.— Peo. v. Meacham, 74 Ill. 292; 
O’Brien v. Peo., 41 Ill. 456. 


Ind.—Harris v. State, 
Adams v. State, 48 Ind. 212; 
State, 1 Blackf. 200. 


Me.—State v..Boies, 
State v. Corson, 10 Me. 473. 


Nebr.—King v. State, 18 Nebr. 375, ‘aae 


Pa.—Com. v. Haffey, 6 Pa. 348. 52. 


Evans, 
Con. v.. Littell, Mi Asis [a] 
Marsh. (Ky.) 566; Treasurer v. Rolfe, 


Where no power is expressly 
given the court by statute to take 
is undoubtedly in- 
cident to courts having criminal ju- 
risdiction, not only to bring the ac- 
cused before them, 


mitted to jail ona criminal charge for 
his appearance in the proper court, un- 
der the provisions of criminal code 
(Rev. St. ec 38) providing that “any 
judge’ may take recognizance of a 
person so committed. Peo. v. Levin, 
THOS TIT TAL “43:05 


[b] Two justices may take where 


26 Ark. 


54 Ind. 2; 


Adair v.| One justice is constituted court of 
inquiry, commitment, and taking re- 
cognizance. McFarlan vy. Peo., 13 Ill. 

41 Me. 344; 


9 (construing Rev. L. [1845] p 191 § 
203). . 


U. S. v. Evans, 2 Fed. 147, 2 
Flipp. 605. 

See Conservator of the Peace 
L2G. Jetp 522, note 235 


Within duties and general 
powers of conservators of peace, from 
the earliest periods, have been includ- 
ed the power to commit all breakers 
of the peace, and to bin'd them in re- 
cognizance to keep it, or to answer for 
offenses committed against it; hence 
under Const. art 4 § 22, providing 
that judges of all courts, by virtue 
of their office, shall be conservators 


2 Fed. 147, 2 


but to take bail 


zance see Bail § 226. 
Bond as recognizance see intra § 26. 


31. Dickerson v. Gray, 2 Blackf. 
ind.) 97230. 


32. Cockrill v. Owen, 10 Mo. 287. 


[a] Anything may be made recog. 
nizable by statute.—Cockrill v. Owen, 
10 Mo. 287. 


33. See statutory proyisions. 


34. Recognizance in bastardy pro- 
ceedings see Bastards § 96 et seq. 


35. See Bail 6 C. J. p 883. 


48. 
36. See Breach of the Peace § 35.| (Ky.) 


387. See Costs §§ 512, 520. 


_—_——_ 


for his appearance in the form of a 
C0 Bane Treasurer v. Rolfe, 15 
Ws 


Power of: 
Court of admiralty see Admiralty § 3 
note 12. 
Justice of peace see infra § 5/ 
Conservators of peace see infra § 5. 
Powers of courts to let to bail and 
take recognizance therefor see Bail §§ 
194-197. 
46. State v. Watson, 54 Mo! A. 416. 
47. See statutory provisions. 
eo v. Littell, 1 A. K. Marsh. 
66. 


Power of judge at chambers or in 


of the peace, a vice chancellor of an 
inferior court of chancery created by 
the legislator (Acts [1842] ch 3 § 3) 
is authorized by law to take recogni- 
ce State v. Wofford, 18 Miss. 
26. 

53. Tyler v. Greenlaw, 5 Rand. (26 
Vanya 


54. New Haven vy. Rogers, 32 Conn. 
221; Goodwin v. Dodge, 14 Conn. 206; 
ors v. Kingsbury, 4 Day (Conn.) 
98. ' 

55. See supra § 4. 

Pie Morrow v. State, 5 Kan. 563, 


“It is true that the clerk may do all 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


) 


§§ 5-10] 


proved by the clerk of the court, in the presence of 
and at the direction of the judge, was valid,®7 it be- 
ing in effect the act of the court itself.°8 The power 
and authority of clerks, justices, and other officers 
to take recognizances for various purposes and in 
various proceedings has, however, been the subject 
of statutory regulation in many jurisdictions,®® and 
it is competent for the legislature to confer the pow- 
er on any officer.°° The authority may be limited as 
to time,®! place,*? amount,®* or to a particular stage 
of the proceedings,®* and may depend on the exist- 
ence of prescribed conditions®® or proceedings.®°° 


De facto officers. Where the holder of a particu- 
lar office is authorized to take a recognizanee, a rec- 
ognizance taken by one executing such office de facto 
is valid.%? 

[§ 6] 3. Delegation of Power and Authority. 
Power vested in a court to take a recognizance can- 
not be delegated to the clerk of the court.°* How- 
ever, under the practice in a particular jurisdiction 
a judge in a proceeding instituted before him where 
he has fixed the amount may authorize the sheriff®? 
or a Justice of the peace*® to take the recognizance. 


Power of deputy to take. In the absence of a 
statute conferring the power to take a recognizance 
upon a deputy acting for his principal,*? it has been 
held that such authority conferred upon a sheriff is 
of a judicial character which cannot be performed 
by his deputy;’? and on the other hand it has been 
held that the taking of a recognizance is an official 
act, which, as any other official act, may be performed 
by deputy.7* 

[§ 7] D. Parties—1.-To Whom Recognizance 
Should Run. Unless otherwise preseribed by stat- 
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ute*4 a recognizance may run to the person for whose 
benefit it is ‘taken. 75 A recognizance taken to a dif- 
ferent .obligee than that prescribed by statute is 
void.7® 
[§ 8] 2. Who May Enter into Recognizance. 
While persons under disabilities are not competent 
to enter into a recognizance as sureties,’” a recog- 
nizance in a criminal case entered into by an infant 
as principal is valid.78 A recognizance is not in- 
valid, although entered into by an attorney who is 
forbidden by” statute to act as surety.7® A recogni- 
zance cannot be impeached collaterally because of 
the incompetency or incapacity of the person ac- 
knowledging it.°° 
[§ 9] 8. Number of Sureties.*! Where the recog- 
nizance runs to the state, although the statute may 
require two or more sureties,*” if taken with less it 
will be valid.8? A recognizance entered into by more 
than the required number of sureties, and in the 
amount required by the order of the court, but each 
surety acknowledging himself bound for only part 
thereof, is void.*4 "The court may require other 
sureties if those already recognized are insufficient.°> 
It seems to have been the practice originally to take 
a several cognizance of each surety,*® all appearing 
and acknowledging the recognizance at the same 
time’? and the undertaking of each being for the 
full penalty.°® 


[§ 10] 4. Recognizance by Sureties Alone.*°® 
While it is usual and proper that the principal be 
present and enter into the recognizance with the 
sureties,?® the general rule is that a valid recogni- 
zanece may be entered into by the sureties without 
the prineipal’s joining,®? and this seems to be the 


the work in taking [or making] a re-} Brown vy. O’Connell, 36 Conn. 432, 4 79. Sherman v. State, 4 Kan. 570 
cognizance, but it must be done in| AmMR 89; Peo. v. Meacham, 74 Ill.| (holding that the statute [L. (1867) 
open~Gourt, under the court, by order | 292; Peo. v. Watkins, 19 Ill. 117;| p 47] was only directory, and was not 
of the court, and in the name of the} Rheinhart v. State, 14 Kan. 318. designed to avoid the obligation where 


court; and when the instrument itself 
shows that it was not so taken, it is 
void.’”’ Morrow vy. State, supra. 


Power of: 
Clerks of court to take bail see Bail § 
207. 


cers §§ 366-379 


68. U. S. 
Flipp. 605; 
563. 


Court to deputize clerk or other offi- 69. 
cer to take recognizance see infra 
576: 70. 


Si Ui Sa Ve Vans, 2 red. L147, 2 71. 
Flipp. 605; State v. Satterwhite, 20 72. State v. 
SapC. 53:6. ; 


58. State v. Satterwhite, supra. Chiaunse 1 )e 


59. See statutory provisions. 73. 


De facto officers generally see Offi- 


Vv. ENENS, 
Morrow vy. State, 5 Kan. 


State v. Jones, 
State v. Houston, 74 N. C. 549. 83. 


State v. Edney, 60 N. C. 5138. 
See statutory provisions. 


Edwards, 
(Tenn.) 226 (construing Act [1831] 


Shreeve v. State, 


the law had been disregarded). 
80. Doe v. Harter, 2 Ind. 252. 

2 Wed. 147, 2 81. Necessity of principal’s: 

Joinder see infra § 10 

Presence see infra § 14. 

Ou OSas 82. See statutory provisions. 


State v. Baker, 50 Me. 45; State 
v. Benton, 48 N. H. 551; Dickey v. 
Livermore, 34 N. H. 199; Farnam v. 
Davis, 32 N. H. 302. 


Qualification of less than required 
number in case of: 
Appeal or writ of error in civil case 
see Appeal and Error § 1430. 


88 N. 


4 Humphr. 


11 Ala. 676 


[a] Master in chancery is not an 
“officer duly authorized” under Gen. L. 
§ 2304, requiring 
petition for new trial to. be entered in- 
to before a justice of the supreme 
court. Capital Garage Co. v. Gordon, 
GOS Vit, 83,7130 A 756: 

60. Cockrill v. Owen, 10 Mo. 287. 


61. Com. v. Littell, 1 A. K. Marsh. 
(Ky.) 566. 

62. Paine v. State, 7 Blackf. (Ind.) 
206. 

63. State v. Wormell, 33 Me. 200. 


Amount of recognizance generally 
see infra § 35. 

64 State v. Young, 56 Me. 219; 
Com. v. Greene, 13 Allen (Mass.) 251. 

65. Cooper v. State, 23 Ark. 278; 
Blackman v. State, 12 Ind. 556. 


Conditions generally see infra § 31. 


‘66. Chumasero vy. Peo., 18 Ill. 405; 
Hawkins v. State, 24 Ind. "288; Votaw 
v. State, 12 Ind. 497; Trimble v. State, 
o ind. 151; Pugh v. State, 2 Head. 
(Tenn.) 227. 

67. Pack v. 


State, 23 Ark. 235; 


recognizance on aj 


(Digest 461 §§ 5, 6). 

74 See statutory provisions. 

{a] Gegislature has power to pre- 
scribe that recognizance be given to 


designated person or court.—Morton 
vy. Nelms, 118 Ga. 786, 45 SE 616. 


75. Bishop v. Drake, Kirby (Conn.) 
878; Nott v. Welles, Kirby (Conn.) 
1192, 


Designation of cognizee in recogni- 
zance for bail see Bail § 228. 


76. Lawton v. State, 5 Tex. 270. 

[a] Recognizance taken payable to 
the Governor does not satisfy the re- 
quirement of a statute directing that 
it be taken “to the State,’ and is 
void. , Lawton v. State, 5 Tex. 270. 


77. Capacity of: 

Infants see Infants § 201. 

Insane persons see Contracts § 44; 
Insane Persons § 495 et seq; Prin- 
cipal and Surety § 109. 

Married women see Husband and 
Wife § 358:et seq. 

78. State v. Weatherwax, 12 Kan. 

468; Starr v. Com., 7 Dana (Ky.) 243. 


Recognizance for bail see Bail § 262. 
84 State v. Buffum, 22 N. H. 267. 


[a] Thus recognizance with ten 
sureties in the sum of forty doliars 
each, of whom principal was one, is 
void under order requiring two sure- 
ties in the sum of two hundred dol- 
gue each. State v. Buffum, 22 N. H. 

85. U.S. v. Atwill, 24 F. Cas. No. 
14,475. 

86. U.S. v. Atwill, supra (stating 
that such seems to have been the usu- 
al practice originally, and citing Haw- 
kins P. C. bk 2 ¢ 15 § 82; 4 Coke Inst. 
10) LE oe BIS 


87. U. S. v. Atwill, 
No. 14,475. 


88. U.S. v. Atwill, supra. 
89. See supra § 14. 
90. Schultze v. State, 43 Md. 295. 


24 Fed. as: 


91. Conn.—Lovejoy v. Isbell, 70 
Conn. 557, 40 A. 531. 
Ind.—Grinestaff v. State, 53 Ind. 


238; Minor v. State, 1 Blackf. 236. 
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rule, although by statute®? it is required that the 
recognizance be signed by all parties to be bound 
thereby.°? Hence, “where the principal is an.infant, 
or under disability,®* or is sick or in jail,®® the recog- 
nizance may be taken from the sureties or surety 
alone. In some jurisdictions, however, the principal 
must join in the recognizance to render it good,° 
although if the principal has entered into a recog- 
nizance and fails to appear, a new one entered, into 
by the surety alone to save the first is valid.?’ A 
recognizance void as to principal is also void as to 
surety.°§ 


{§ 11] E. Manner of Executing and Taking—l. 
In General. Recognizances are not, strictly speak- 
ing, executed by the parties®® but are acknowledged 
by them.t | At common law the act of recognizing is 
performed by assenting to an obligation and its con- 
dition, which is stated by the court or officer taking 
it, to the effect that the recognizors acknowledge 
themselves to be indebted to the other party in a 
specified sum, to be paid if the condition is broken.? 
When the acknowledgment is taken by the court or 


Kan.—tTillson v. State, 29 Kan. 452; 
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void for the want of form, it is not 


[§§ 10-13 


officer a short minute is made, from which a forma! 
record of the recognizance is prepared® which the 
parties are not required to sign,* and this on aes 
becomes part of the record of the court.’ 


Statutes sometimes require that the recognizance 
be entered in the minutes, when -made in court, and 
that the substance thereof be read to the parties.°® 


[§ 12] 2. Necessity of Writing. Unless required 
to be signed and sealed by statute’ a mere verbal ac- 
knowledgment of a recognizance is sufficient, where 
properly noted of record;* but as it is essential to 
its validity that it be reduced to writing and the 
material parts of the obligation and condition be set 
forth in the body of it,® a recognizance resting mere- 
ly on parol, and of which no entry is made, is void.'° 

Writing is not dispensed with by statute dispensing 
with the entry of recognizances upon the journal of 
the court.1? 

[§ 13] 3. Necessity of Signature and Seal. A re- 
cognizance at common law is witnessed by the record 
and not by the signature and seal of the parties bound 
and hence need not be signed or sealed.” But a 


[b] Taking recognizance consists 


Ingram v. State, 10 Kan. 630. 


Mich.—Peo. v. Dennis, 4 Mich. 609, 
69 AmD 338. 


Mo.—State v. Peyton, 32 Mo. A. 522. 
46h Y.—Peo. v. Huggins, 10 Wend. 
Ont.—Rastall v. Atty.-Gen., 18 
Grant Ch. 138 [rev 17 Grant Ch. 1], 


prec ene v2 ps presence of pec 
See infra § 1 


92. See Shee provisions. 


93. Tillson v. State, 29 Kan. 452 
(construing Cr. Code §§ 45, 1365 053) 
154); Peo. v. Huggins, 10 Wend. (N. 
ry 464 (construing 2 Rev. L. p 149 

18). 


94. Schultze v. State, 43 Md. 295. 


95. Schultze v. State, supra. 


9G COMDSie Vs, eos oo) ELS 183.5 
Peo. v. Slayton, 1 Ill. 329; State v. 
Taylor, 19 La. Ann. 145; State v. 
Doax, 19 La. Ann. 77. 


[a] Reasons assigned (1) are that 
the surety is the keeper of the per- 
son of his principal, and might con- 
trol his person without his assent, if 
the doctrine be recognized that one, 
without the assent of his principal, 
may enter into a recognizance for his 
appearance (Combs v. Peo., 39 Ill 
183; Peo. v. Slayton, 1 Ill. 329), (25 
and that there cannot be an accessory 
obligation where there is no princi- 
pal one (State v. Taylor, 19 La. Ann. 
145; State v. Doax, 19 La. Ann. 77). 


97. Combs v. Peo., 39 Ill. 183; Peo. 
vi Slayton, 1 Ill. 329. 


[a] Reasow for rule.—The surety 
having once entered into a recogni- 
zance with the principal, at his re- 
quest, the latter cannot object to the 
continuance of the relation thus es- 
tablished so long as its continuance 
is desired by the security and ren- 
dered necessary by the delinquency of 
the principal, in order to save the se- 
curity from loss. Combs v. Peo., 39 
Ill. 183. 


98. Ferry v. Burchard, 21 Conn. 
597. 

99. 
UIASBE S29; 
555. 

[a] Effect of signature and seal.— 
Under a statute providing that a re- 
cognizance taken and acknowledged 
before a proper officer shall not be 


State v. White, 164 N. C. 408, 
State v. Mills; 13 N.C, 


a substantial objection to the char- 
acter as a recognizance of an obli- 
gation duly acknowledged before the 
proper officer that the acknowledg- 
ment was made under the hand and 


‘seal of the party instead of being 


only verbally made. 
3 Blackf. (Ind.) 334. 


1. State v. White, 
79) (SB 297" 
555. 


Acknowledgment see infra § 15. 


roa Iowa.—State v. Gorley, 2 Iowa 


Kan,—Gay v. State, 7 Kan. 394. 


~ Mass.—Martin v. Campbell, 
Mass. 126. 


Minn.—State v. Perry, 28 Minn. 455, 
10 NW 778. 


Mo.—-State v. Randolph, 22 Mo. 474; 
State v. Zwifle, 22 Mo. 467. 


Pa.—Com. v. Emery, 2 Binn. 4381. 


Eng.—Reg. v. St. Albans, 8 A. & E. 
932, 35 WCL 915, 112 Reprint 1094 (a 
recognizance is no more than an ac- 
knowledgment). 


Ont.—Re Talbot, 23 Ont. 65. 


[a] Act of recognizing, in order to 
give a party an appeal from the judg- 
ment of a justice of the peace in a 
civil action, is performed by assent- 
ing to the words of the magistrate, 
to the effect that the conusors ac- 
knowledge themselves to be indebted 
to the other party in a specified sum, 
to be paid if the party appealing fails 
to enter and prosecute his appeal. 
Martin v. Campbell, 120 Mass. 126. 


8. State v. Edney, 60 N. C. 463; 
Com. v. Emery, 2 Binn. (Pa.) 431. 


[a] Manner of taking recognizance 
is that the court or officer repeats to 
the recognizers the obligation into 
which they are to enter, and the con- 
dition of it at large, and asks them if 
they are content. He then makes a 
short memorandum, which it is not 
necessary that they should sign, al- 
though a custom has grown up in 
certain jurisdictions for the recog- 
nizors to sign their names, and in 
others they are required to do so by 
statute. From this short minute the 
recognizance is afterward drawn up 
in full, and if taken before a magis- 
trate or other officer is certified to the 
pape Com. v. Emery, 2 Binn. (Pa.) 


Kearns v. State, 


164 N. C. 408, 
State v. Mills, 13 N. C. 


120 


in making and attesting a memoran- 
dum of the acknowledgment of a debt 
due to the state and of the conditions 
on which it is to be defeated. State 
v. Houston, 74 N. C. 549 


Form and sufficiency of minutes ‘see 
infra. § 18. 

4 State v. Gorley, 2 Iowa 52; Com. 
v. Emery, 2 Binn. (Pa.) 481. 

Necessity of signature or seal of 
recognizers see infra § 13. 

5. State v. Gorley, 2 Iowa 52; 
v. State, 7 Kan. 394; 


Gay 
Martin v. Camp- 


bell, 120 Mass. 126. 
6. See statutory provisions, and 
State v. Randolph, 22 Mo. 474; State 


v. Zwifle, 22 Mo. 467 (both construing 
Rev. Code [1845] c 138 art 9 § 14); 
Peo. -v.. Felton; (36 Barb..GN.. Y¥.) 429 
(construing 2 Rev. St. p 746). 

7. See statutory provisions. 

8. Albrecht v. State, 132 Md. 150, 
103 A 443; Com. v. McHenry, 13 Phila. 
(Pa.) 451; Re Talbot, 23 Ont. 65. 

9. State v. Crippen, 1 Oh. St. 399. 

Form and sufficiency generally see 
infra §§ 23-38. 

Necessity of entry of record see 
infra § 19. 

Sufficiency of written entry of rec- 
ord see infra § 18. 


10. Bloomington v. Heiland, 67 
Jll. 278; State v. Crippen, 1 Oh. St. 
399. 

11. State v. Crippen, 1 Oh. St. 399 


(construing Act Febr. 25, 1848). 


12. U. S.—wU. S. v. Pickett, 27 F. 
Cas. No. 16,043, 1 Bond 1238. 


Ala.—Howie v. State, 1 Ala. 113. 


Ind.—Grinestaff v. State, 53 Ind. 
238; . State v. Elder, 35 Ind. 368; 
Campbell v. State, 18 Ind. 375, 81 


AmD 363; Doe v. Harter, 2 Ind. 252. 


Ky.—Com. v. Mason, 3 A. K. Marsh. 
456; Madison v. Com., 2 A. K. Marsh. 
131. 

Me.—Longley v. Vose, 27 Me. 179., 

Md.—Albrecht v. State, 132 Md. 
150, 103 A 4438. 

Mo.—State v. Wilson, 
175 SW 603. 

Nebr.—King v. State, 18 Nebr. 375, 
25 NW 519; Irwin v. State, 10 Nebr. 
325, 6 NW 370. 

N. C.—State v. Edney, 60 N. C. 463. 


"265 Mo. 1, 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


§§ 13-17] | 


recognizance properly taken and acknowledged as 
such will not be vitiated because it is signed!? and 
sealed,'+ nor will the character of the obligation be 
changed thereby.t° Recognizances are now some- 
times required to be signed whether executed in open 
court or not under the practice in some jurisdic- 
tions,+® and by statute in others.1* Under such stat- 
utes the obligation, if substantially in the form of 
a common-law recognizance, although not technically 
so, will be held to be a recognizance.!8 While it has 
been held under a statute requiring signing that sig- 
nature is an essential and necessary part of the 
recognizance,® the failure of one of the parties to 
sign will not render it void as to the others.2® The 
place of the signature is immaterial;?! the essential 
thing is that the obligors sign it.?? 


Signing a recognizance in blank, where it was aft- 
erwards filled in according to the directions of the 
cognizors, has been held sufficient.?* 


Typewritten signature, where authoritatively pre- 
sented as the signature of the recognizor to the offi- 
cer taking the recognizance, has been held sufficient 
where a signature was required.?+ 

[§ 14] 4. Presence of Parties. A recognizance, 
being in the nature of a judgment confessed of ree- 
ord,*° requires the presence of the parties at the time 
of its being entered into.?® And where a statute pro- 
vides that, in case of appeal upon conviction of mis- 
demeanor, defendant shall be committed to jail, un- 


Pa.—Com. v. Emery, 2 Binn. 431. 
W. Va.—State v. Smoot, 82 W. Va. 


RECOGNIZANCES 


where required by the statute, is nec- 
essary to validity. 


[538 C. J.J 563: 


less he enter into recognizance to appear before the 
appellate court,*? defendant must enter into the re- 
cognizance in person,?* and it is not competent for 
his attorney or any other person to enter into the 
recognizance for him.?® 


[§ 15] 5. Acknowledgment. Acknowledgment by 
the parties to be bound®® before a court or officer au- 
thorized to take it! is essential to the validity of a 
recognizance, and acknowledgment before one with- 
out proper authority is not merely an irregularity; 
it is a nullity.22 A recognizance, however, is not 
invalid because it does not expressly appear on its 
face that it was acknowledged,** and it has been so 
held, even though such acknowledgment was required 
by statute.** 

[§ 16] 6. Approval of by Justice or Officer. Ap- 
proval of the recognizance by the justice or other 
officer taking it is also essential to its validity.%° 
While an officer, in a proper case, may decline to ac- 
cept and approve-a recognizance,®® he cannot with- 
draw his approval after it has been returned and 
filed.3* 


[§ 17] 7. Certification. The certificate of the jus- 
tice or officer before whom it is taken is also neces- 
sary,**® but the position of the certificate with re- 
spect to the other parts of the recognizance®® and 
the form of the words*® are immaterial, if it appears 
from it that the officer took and accepted the recog- 
nizance.t! The certificate should show by what offi- 


31. Clink v. Judge Muskegon Cir. 
Elliott v. Green, | Ct., 58 Mich. 242, 25 NW 175; 


63, 95 SE 526. 


[a] Neither the principal nor the 
sureties sign any paper stating the 
penalty or condition in the case of a 
technical recognizance. The court, 
clerk, or justice orally states all of 
this to them, and then writes it up- 
on thé record or in the certificate. 
Ere v. Smoot, 82 W. Va. 63, 95 SE 


{b] Fourth section of statute of 
frauds (1) has no application to re- 
cognizances. Grinestaff v. State, 53 
Ind. 238; Gay v. State, 7 Kan. 394. 
(2) The cognizors are not bound as 
principal and surety, but are all bound 
as principals for a preéxisting debt 
which they have acknowledged. Gay 
v. State, 7 Kan. 394. 


13. Ala.—Howie v. State, 1 
113; Hall v.. State, 9 Ala. 827. 

Ill.—Slaten v. Peo., 21 Ill. 28. 

Ind.—Grinestaff v. State, 53 
238; Campbell v. State, 18 Ind. 
81 AmD 368. 

Ky.—Madison vy. State, 2 A. K. 
Marsh. 131 [quot Irwin v. State, 10 
Nebr. 325, 329, 6 NW 3870]. 

N. C.—State v. Edney, 60 N. C. 463. 

S. C.—State v. Foot, 9 S.C. L. 123. 

14. Kearns v. State,. 3 Blackf. 
(Ind.) 334; Thomsen v. State, 82 Nebr. 
634, 118 NW 330. 


Ala, 


Ind. 
SOs 


15. Kearns v. State, 3 Blackf. 
(Ind.) 334. 
[a] Signature and seal will not 


of themselves convert a recognizance 
into a penal bond.—Kearns vy. State, 


3 Blackf. (Ind.) 334. 

16. Com. v. Emery, 2 Binn. (Pa.) 
431. 

17. See statutory provisions. 

18. Shattuck v. Peo., 5 Ill. 477. 


19. Eliiott v. Green, 10 Mich. 113; 
State v. Randolph, 22 Mo. 474; State 
v. Zwifle, 22 Mo. 467 (construing Rev. 
St. [1845] ¢c 138 art 8 § 14). 


{a] Signature of officer taking, 


10 Mich. 11 
20. Tillson v. State, 29 Kan. 452. 


21. State v. Wilcox, 59 Mo. 176. 

[a] Signing before the condition 
in the body of the recognizance has 
been held sufficient. State v. Wilcox, 
59 Mo. 176. 9 


22. State v. Wilcox, supra. 


23. Brown v. Colquitty 73 Ga. 59, 
54 AmR 867; Madden v. State, 35 Kan. 
146. 10 P 469; Costen’s App., 13 Pa. 
292. 


24. Thomas v. Graves, 90 Vt. 312, 
98 A 508. 


25. See infra § 44. 


26. Schultze v. State, 43 Md. 295; 
Matter of Fowler, 49 Mich. 234, 13 
NW 530; Com. v. Hickey, 172 Pa. 39, 
33 A 188. 


[a] In Nebraska it is held, con- 
struing Cr. Code § 324, covering ap- 
peals from the judgment of a magis- 
trate, that the acknowledgment, 
whether oral or in writing, should be 
entered into in the presence of the 
magistrate, and that this is an essen- 
tial requirement which cannot be dis- 
pensed with, or waived by the officer. 


Thomsen v. State, 82 Nebr. 634, 118 
NW 330. 
{b] In South Carolina, where by 


the act of 1875 powers of attorney 
for confessing judgment made before 
action brought were void, it was held 
that a recognizance, which ranks with 
a judgment, could not be acknowl- 
edged by an attorney. State v. 
Ahrens, 46 S. C. L. 498. 
27. See statutory provisions. 


28. Ferrill v. State, 29 Tex. 489; 
Chaney v. State, 23 Tex.:23. 


Bail on appeal see Bail § 267 et seq. 
Requisites and validity of security 


in criminal appeals generally see 
Criminal Law §§ 3370-3374. 
29. Ferrill v. State, 29 Tex. 489; 


Chaney vy. State, 23 Tex. 23. 


~ 30. Thomsen vy. State, 82 Nebr. 634, 
118 NW 380. 


State 
vy. Ahrens, 46 S. C. L. 493. : 
32. Clink v. Muskegon Cir. Judge, 
58 Mich. 242, 25 NW 175. 
33. State v. Wells, 36 Iowa 238; 
Scott v. Marshall, 5 J. J. Marsh. (Ky. 


433; State v. Perry, 28 Minn. 455, 1 
NW 778. 
[a] That it was acknowledged is. 


deduction of reason, if not inference: 
of law, where, in form, the recogni- 
zance substantially corresponds with 
that prescribed by law. Scott v. Mar- 
shall, 5 J. J. Marsh. (Ky.) 433. 

34 State v. Wells, 86 Iowa 238: 
(construing Rev. St. § 4978). 

35. Lawrence vy. Peo.,.17 Ill. 172; 
Bacon v. Peo., 14 Tl. 312; State vy. 
Carr, 4 Iowa 289; Cockrill v. Owen, 
10 Mo. 287. 

[a] Indorsement of justification of 
bail on recognizance is not sufficient 
approval.—State v. Carr, 4 Iowa 289. 

36. Branan v. Feldman, 158 Ga. 
377, 123 SE 710. 

37. State v. Lay, 
Sw 999. 

Right to withdraw or remove pa- 
vere from records or files see Records 

39. 


128 Mo. 609, 29 


38. Connor vy. Peo., 4 Colo. 134 (un- 
der Cr. Code § 234); Lawrence v. Peo., 
17 Ill. 172; State v. Zwifle, 22 Mo. 
467; State v. West, 3 Oh. St. 509. 

39. Badger v. State, 5 Ala. 21 
(statement preceding the _ recogni- 
zance showing manner of its execu- 
tion and who are the recognizors is 
sufficient); Howie v. State, 1 Ala. 118. 

40. Lawrence v. Peo., 17 Ill. 172; 
sip v. Perry, 28 Minn. 455, 10 NW 


[a] So long as its purpose is ac- 
complished, the form of the certificate 
cannot be important, and is sufficient 
under the statute although not strict- 
ly in compliance therewith. State 
v. Perry, 28 Minn. 455, 10 NW 778 
(construing requirements of Gen. St. 
[1878] c 106 § 25). 


41. Badger v. State, 5 Ala. 21. 


564 [53 C.J.] 
cer the recognizance was taken.*? The certificate of 
a magistrate need not be under seal,** but must be 
certified under the seal of the court when taken by 
a court of record and returned to another court.** 
Where the recognizance is once properly certified, 
the addition to it of another and insufficient certifi- 
cate will not vitiate it,4® nor will immaterial incon- 
sistencies or contradictions in the certification invali- 
date it.*® 


[§ 18] 8. Entry upon Minutes of Court or Jus- 
tice’s Docket. Where the recognizance is taken in 
court, the practice is to make a short entry of it on 
the docket or minutes of the court,4* and when such 
an entry is made it will be presumed that the court 
did its duty and that the recognizance was taken in 
due form.*® Such entry or minutes as from which 
a formal recognizance can be molded are sufficient.*® 
Absence of a minute of filing will not invalidate the 
recognizance, but such indorsement may be made 
at a subsequent time nune pro tune.*4 


Statutes requiring or dispensing with entry. Stat- 
utes dispensing with entry upon the minutes of the 
court, or docket of the justice of the peace, have been 
enacted in some jurisdictions.°? In other jurisdic- 
tions statutes require that such entry be made and 
the substance thereof read to the recognizors;°* and 
under such statutes it has been held that the entry 


[a] Words “attested and ap- 
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State v. Williams, 14 Oh. St. 140. 


[§§ 17-21 


must contain all of the substantial parts of the re- 
cognizance,°* and henee that an entry not containing 
an acknowledgment of indebtedness is insufficient.°? 


[§ 19] F. Returning and Recording—l. In Gen- 
eral. The entry of record of a recognizance and its 
acceptance is a judicial or quasi-judicial act from 
which the force and vitality of the obligation is de- 
rived;°® hence a recognizance is not a complete ob- 
ligation until it is of record.®* When taken out of 
court it is not strictly a record until it is enrolled and 
filed,°’ or returned to the court to which it is to be 
transmitted.°° 

Recognizances to keep the peace under statutes in 
some jurisdictions®® are not recorded but remain with 
the magistrate taking them.°* 


[§ 20] 2. What Constitutes Return. The certifi- 
cate of the officer taking the recognizance reciting 
that it was taken and approved by him is sufficient to 
constitute a return.®2 When the first return is in- 
sufficient. a second return may be made.®* 


[§ 21] 3. What Constitutes Recording.°* While 
there is English*® and Canadian*® authority to the 
contrary, under the American decisions it is usually 
held that, where a recognizance has been duly e¢erti- 
fied and delivered to the clerk®’ and filed,®* it is a 
sufficient record,®® and that failure of the clerk to 


v. Cheney, 108 Mass. 33; Benedict v. 


proved” at the bottom of a recogni- [a] Where recorded at length on Cutting, 13 Mete. (Mass.) 181. 
Fels have Bee held insufficient as @| yecord books of court, failure of clerk 59. Darling v. Hubbell, 9 Conn. 
St. Ha tate v. West, 3 Oh.| to make entry of the recognizance in| 350; State v. Smith, 8 La. Ann. 471; 


{[b] “Acknowledged before us the 
day and date above written” has been 
held a _ sufficient certification where|14 Oh. St. 140. 
annexed to a recognizance and signed 51 
by the two justices of the peace be- i 
fore whom it was entered into. Com. 
v. Mason, 3 A. K. Marsh. (Ky.) 456. 


42. Shattuck v. Peo.,. 5 Ill. 
(holding sthe letters J, Pb.’ ‘sufieient |) ra! 
to indicate the official character of | 3973 


persons approving a recognizance, the NW 519 
characters commonly being under- § 306). 
Stood to be an abbreviation of the 53. 
term justice of the peace); State v. 54, 
Zwifle, 22 Mo. 467. 429. 

43. Slaten v. Peo., 21 Ill. 28. 55. 


44. State v, Zwifle, 22 Mo. 467 (as 56. 
that is the only mode in which a court 


the minute book, as required by the 
act of March 12, 1853, will not defeat 
the recognizance. State v. Williams, 
McFarlan v. Peo., 
ohare v. Moran, 24 Nebr. 103, 38 NW 
oF 


ATT 52. See statutory provisions; and 60. 
State v. Moran, 18 Nebr. 536, 26 NW 61. 
King v. State, 18 Nebr. 375, 25 
(both construing Cr. Code 


See statutory provisions. 
Peo. v. Felton, 36 Barb. (N. Y.) 62. 


State v. Felton, supra. 
Wesley v. Sharpe, 19 Pa. Su- 


State v. Walker, 56 N. H. 176. 


“Whenever a justice recognizes a 
party to appear at any court of rec- 
ord, it is his duty to transmit the 
recognizance to that court, that it 
may be entered of record.” Longley 
v. Vose, 27 Me. 179, 188. 


See statutory provisions. 
State v. Welch, 59 N. H. 134; 
Peo.wv.. Mitchell, 1 Sandf. GN. Y.) 2935 
Return of security to keep the peace 
erecta, see Breach of the Peace § 


nies SBR ee 


Patterson v. State, 10 Ind. 296; 
Martin v. Campbell, 120 Mass. 126. 


Attachment for contempt for fail- 
ure to return See Justices of the Peace 


i e : per. 600. § 56. 
eerecord can ‘authenticate its acts). pg. eS. S vy. Atwillea4 in| s Sumeleney of eortincation acamanee 
fe vara, v. Mason, 3 A. K. Marsh. | Cas. No. 14,475. \ Saeli7e 
y. é ‘ . 
‘al.—M f 63. 3 = ick. 
3 Com. v. Hatt, Subs A Dist 109) OSCE Wea pare County v. Lamar, oes oe v. MeNeill, 19 Pick 
a. Co. 1148. Minn.—State v. Grant, 10 Minn. 22. [a] In Maine it has been held that 


47. Albrecht v. State, 132 Md. 150, 


103 A 443. 


48. Albrecht v. State, supra; Pier- 
son v. Com., 3 Grant (Pa.) 314. 


49. See cases infra this note. 


fa] It need not be written out in 
full on records of court, or filed there- 
in in the precise language used when 
the parties entered into it. It is suf- 
ficient that the record accurately 
shows enough to enable the clerk to 
make out a more formal record there- 
of when necessary. Albrecht v. State, 
132 Md. 150, 108 A 443. 


{b] Minute or memorandum by 
the clerk should be drawn up into a 
formal record. U. S. y. Atwill, 24 
F. Cas. ‘No. 14,475. 


{c] Illustrations of form of min- 
ute.—King v. State, 18 Nebr. 375, 385, 
25 NW 519; Moore v. McBride, 1 
Penr. & W. (Pa.) 148 (under English 
practice); Com. v. Mmery, 2 Binn. 
(Pa.) 431. 


50. Com. v. Cheney, 108 Mass. 33; 


Mo.—State v. Wilson, 265 Mo. 1, 175 
SW 6038; State v. Randolph, 22 Mo. 
474, 


Oh.—State v. Crippen, 1 Oh. St. 
399. 

58. Colo.—Connor v. Peo., 4 Colo. 
134. 

Ill—Raysor v. Peo., 27 Ill. 190. 

Ind.—Lang v. State, 3 Blackf. 344; 
Andress v. State, 3 Blackf. 108. 

Minn.—State v. Grant, 10 Minn. 39. 

Mo.—State v. Randolph, 22 Mo. 474. 

N. H.—Philbrick v. Buxton, 43 N. 
H. 462; State v. Dowd, 43 N. H. 454. 

N. J.—Slape v. State, 44 N. J. L. 
264; State v. Kruise, 32 .N. J. L. 313. 

N. Y.—Peo. v. Kane, 4 Den. 530; 
Peo. v. Koeber, 7 Hill 39. 

[a] Until fully extended on rec- 
ords of court in which the party is 
required to appear the papers and 
memoranda duly certified by the mag- 
istrate constitute the record. Com. 


a second return will not be permitted 
without the sanction of some judge 
of the court who is satisfied that 
truth and justice require it, and that 
the proposed amendment is in accord- 
ance with the actual facts. Ingalls 
v. Chase, 68 Me. 113. . 


64. See generally Records §§ 8—23. 
65. Glynn v. Thorpe, 1 B. & Ald. 


153, 106° Reprint 57; . Underhill w. 
Devereux, 2 Saund. 68, 85 Reprint 698. 


66. Reg. v. McKay, 28 N. B. 564; 
Reg. v. Sparrow, 12 N. B. 2387, 239. 


Gin) Peo ve Watkins). 19) alls aaigs 
Com. v. Cheney, 108 Mass. 33. 


63, .Peo..v.. Watkinas 19 Dl £17: 
Leathers v. Cooley, 49 Me. 337; State 
v. Moran, 24 Nebr. 103, 38 NW 29; 
State v. Crippen, 1 Oh. St. 399. 

69. Leathers v. Cooley, 49 Me. 337. 

[a] Minute of clerk on the back 
of recognizance showing it to have 
been filed is sufficient record.-—Leath- 
ers v. Cooley, 49 Me. 337. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 21-25] 


make a minute of the filing,7° or to make a docket 
entry thereof required by statute,”! or to extend it 
at length’ upon the records of the court,’? will not 
affect. its validity as a record. 


[§ 22] 4. Time for Returning, Filing, and Re- 
cording. Failure, at or by the time prescribed, to 
return*® or file’* a recognizance does not invalidate 
it even though it was not filed and recorded until aft- 
’ er forfeiture,‘® such requirements being directory 
merely.“ Where a recognizance is filed at the prop- 
er time but is not entered of record, this may be done 
at a subsequent term nune pro tune.7* 


[§ 23] G. Form and Sufficiency’ *’—1. In General. 
It is generally held that immaterial, clerical, or tech- 
nical errors or omissions will not invalidate a recog- 
nizance,“® nor a bond given legal effect as such.*° 
Thus among other defects®? it has been held that the 
omission of the name of a surety,’? the misspelling 
of the name of the principal,®* the transposition of 
the character of the parties as plaintiff or defend- 
ant,** an unnecessarily full description of the court,*®* 
or the omission of the technical phrase “to be levied 


70. Com. v. Cheney, 108 Mass. 33. 


71. State v. Moran, 24 Nebr. 103, 
38 NW 29. 


72. Leathers v. Cooley, 49 Me. 337; 


1 Duv. (Ky.) 14; 


10 Mo. 341]. 
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6 Blackf. (Ind.) 339; 
Bruce v. Colgan, 2 
Litt. (Ky.) 284; Cunningham v. State, 
14 Mo. 402 [overr Adams v. Wilson, 
See Contra U. S. v. 


[53 C.J.] 565 


of your goods and chattels, ete.,”’*° from the body 
of the recognizance will not invalidate it. 


[§ 24] 2. Form—a. In General. There is as a 
rule no substantial difference between a common-law 
and a statutory recognizance.** Where no form is 
preseribed by statute the form or language 1s imma- 
terial if it is sufficient in legal effect,** to accomplish 
the object or impose the condition of the statute ;*® 
but while every recognizance must contain all the 
material and substantial parts,°® a recognizance de- 
fective merely in form may be valid if treated as 
valid by the parties affeeted.®* 


[§ 25] b. Conformity to Statute. Where the req- 
uisites of a recognizance are prescribed by statute 
it becomes a statutory obligation and must be made 
substantially in conformity with the law authorizing 
it,°? but strict compliance with the statutory fexm 
is not required;®* and hence if the obligation is in 
other respects plain the obligors will not be: re- 
leased.°* Again the recognizance may be treated 
as good at common law although not strictly in pur- 


suance of the statute.®® 
Miller v. Com., | 988; King v. State, 18 Nebr. 375, 376, 
25 NW 519; Irwin v. State, 10 Nebr. 
325, 328, 6 NW 370; State v. Birchim, 
9 Nev. 95, 98; State v. Edney, 60 N. 
C. 463, 464; Reg. v. Creelman, 25 N. 


State v. Crippen, 1 Oh. St. 399. 

73. State v. Davis, 43 N. H. 600; 
State v. Edney, 20 N. C. 513; State 
Treasurer v. Bishop, 39 Vt. 353. 


74. State v. Perry, 28 Minn. 455, 
10 NW 778. 


75. Jennings v. State, 13 Kan. 80. 
76. See cases supra this section. 
77. Wellman v. State, 5 Blackf. 


ind.) 343. 

‘Nunc pro tunc entry of taking or 
filing see supra § 18. 

78. Form of entry on record see 
infra-$ 24. 


79. Ill—Wood v. Peo., 16 Ill. 171; 
ety eVio RCO elo mi laneAL sodn( 


Ind.—McCarty v. State, 1 Blackf. 
338. 

Mass.—Martin v. Campbell, 120 
Mass. 126. 

Pa.—Serfass v. Dreisbach, 12 Pa. 
Co. 60. 


Va.—State v. Lambert, 44 W. 


WwW. 
Va. 308, 28 SE 930. 


[a] Errors held not to invalidate. 
—(1) Misnomer of court. Peo. v. 
Hawkins, 5 How. Pr. (N. Y.) 1. (2) 
Misnomnier of principal. 
47 Ill. 422; O’Brien v. Peo., 41 Ill. 
456; State v. Rhodius, 37 Tex. 165. 
(3) Error as to date for appearance. 
Marr vy. State, 26 Ark. 410; Mooney 
Wabeon el Hin i334.) Curry fv. tate, 
39 Miss. 511; Gibson v. Lay, 128 Mo. 
609, 29 SW 999; State v. McElhaney, 
20 Mo. A. 584. 


Effect of: 

Failure to recite condition see infra 
§§ 31-33. ; 
Imposing additional conditions see in- 

fra’ § 33. 

Omission of conditions see infra § 32. 
sc. Kearns v. State, 38 Blackf. 
(Ind.) 334. 

“While the writing may not be in 
the form of a recognizance, yet, un- 
der our statute [Code (1899) ¢ 156 
Ser ZOU Meee it cannot be quashed 
simply for informality.” State v. 
Dorr, 59 W. Va. 188, 192, 53 SE 120, 115 
AmSR 915, 5 LRANS 402, 8 AnnCas 
1016. 

81. See supra note 79. 

- @2. Hall v. State, 9 Ala. 827; Badg- 
er v. State, 5 Ala. 21; Burton vy. State, 


Lytle v. Peo., 4 


Pickett, 27 F. Cas. No. 16,043, 1 Bond 
123 (to the effect that where a party’s 
name is not inserted in the recogni- 
zance, his appearance at a subsequent 
day, and after it has been acknowl- 
edged by the principal and another 
surety, and acknowledging it does 
not make him a party to it, the in- 
strument being already complete). 

Necessity of reciting names of par- 
ties see infra § 30. 


saree Peo. v. Tidmarsh, 113 Ill. A. 
3: 
84 Halsall v. Meier, 21 Mo. 136. 
85. Jennings vy. State, 13 Kan. 80. 
86. Shattuck v. Peo., 5 Ill. 477 (in- 


clusion of this phrase was said to be 
necessary at common law, as it in- 
dicated the intention of the party to 
bind his estate). 

87. State v. Poston, 63 Mo. 521. 

[a] In Tennessee the distinction 
between statutory and common-law 
bonds and recognizances is abolished 
by Code § 5155. Brewer v. State, 6 


Lea 198. fs 

88. Gallagher v. Peo., 88 Ill. 335; 
Kinney v. O’Bannon, 6 Bush (Ky.) 
692; Hardy v.— Watts, 22 Pa: 33; 


State Treasurer v. Woodward, 7 Vt. 
529. 

Necessity of compliance with form 
prescribed by statute see infra § 25. 


89. Peo. v. Tidmarsh, 113 Tl. A. 
153. 


90. Dillingham v. U. S., 7 F. Cas. 
No. 3,913, 2 Wash. C. C. 422; Peo. v. 
Grahanmeele Parks (Gry GN. oY2) 14d; 
State v. Crippen, 1 Oh. St. 399. 


‘fa] A mere memorandum (1) is 
insufficient. State v. Crippen, 1 Oh. 
St. 399. (2) The material parts of 
the obligation and of the condition, 
should be so set forth in the body of 
it, as to admit of extension consist- 
ently with its terms. Dillingham v. 
U. S:, 7 FE Cas. No; 3,913, 2 Wash. 422. 
(3) But it is not necessary that it 
recite the antecedent steps in the 
prosecution. McLaughlin v. State, 10 
Kan. 581. (4) It neéd contain only 
the penalty and-condition. McLaugh- 
lin v. State, supra. 

[b] Forms held sufficient.—Vier- 
ling v. State, 33 Ind. 218, 219; Long- 
ley v. Vose, 27 Me. 179, 180; Crawford 
vy. Vinton, 102 Mich. 83, 84, 62 NW 


S. 404, 419. 


[ce] Forms held insufficient. — 
Backus v. State, 118 Md. 536, 85 A 
501; Irwin v. State, 10 Nebr. 325, 6 
NW 370; State v. Crippen, 1 Oh. St. 


399; State v. Ahrens, 46 S. C. L. 493. 
91. Allen v. Kellam, 94 Pa. 253. 
92. Ala.—Lloyd v. State, Minor 34. 
Colo.—Connor v. Peo., 4 Colo. 134. 
Me.-—Pike v. Neal, 78 Me. 513. 


Mich.—Clink v. Muskegon Cir. 
Judge, 58 Mich. 242, 244, 25 NW 175. 


Mo.—State v. Randolph, 22 Mo. 474; 
State v. Watson, 54 Mo. A. 416, 417. 


Nebr.—Thomsen v. State, 82 Nebr. 
634, 118 NW 330; Zobel v. State, 72 
Nebr. 427, 430, 100 NW 947. 


Tex.—Lawton v. State, 5 Tex. 270; 
Sues v. State, 35 Tex. Cr. 9, 29 SW 


[a] The officer taking it can waive 
nothing.—The essential requirements 
of the statute must be complied with. 
Thomsen v. State, 82 Nebr. 634, 118 
NW 330. 


[b] The recognizance must be tak- 
en and returned as directed by the 
rate, Lloyd v. State, Minor (Ala.) 


93. Conn.—Wallingford v. Hall, 45 
SA ae 350;. Billings v. Avery, 7 Conn. 


Ill.— Gallagher v. Peo., 91 Ill. 590; 
Shattuck v. Peo., 5 Ill. 477. 


Ky.—Miller v. Com., 1 Duv. 14. 
Me.—State v. Baker, 50 Me. 45; 
State v. Boies, 41 Me. 344. 
5 Allen 


Mass.—Shaw v. McIntier, 
3. 


Ss. C.—State v. Mayson, 11 8S. C. L. 
425. 

Ont.—In re Wilson, 23 U. C. Q. B. 
301; .McDonell v. Rutter, 2 U. C. Q. 
BY OsiS.03 20: 


But see Lawton v. State, 5 Tex. 
270 (holding that a statutory bond, 
to be valid and effectual as such, 
must in every essential particular 
strictly conform to the statute, and 
applying the rule in case of a bond 
held to be a recognizance in legal ef- 
fect). 


94. 
95. 


State v. Birchim, 9 Nev. 95. 
U. S. v. Evans, 2 Fed. 147, 2 


566 [53 C.J.] 


{§ 26] 8. Bond as Recognizance. In a number of 
states it-has been held that under a statute requiring 
a recognizance a bond when properly conditioned 
and executed is sufficient,®® and will be considered as 
a recognizance®? and binding and valid as such,°® 
although the contrary rule is adopted in other 
states.°° 


[§ 27] 4. Recitals'—a. Showing Jurisdiction or 
Authority of Court or Officer Taking. In the ab- 
sence of a statutory requirement it is generally held, 
in accordance with the common-law rule,” that a re- 
cognizance to be valid must contain a recital of facts 
sufficient to show jurisdiction in the court? or jus- 
tice* or authority in the officer® taking it. However, 
it is not necessary that it should recite all the facts 
showing jurisdiction in the particular case,®° nor neg- 
ative exceptions to the general jurisdiction,’ nor that 
it recite the special circumstances under which it 
was taken® if it is conditioned for the doing of some 
particular act for which it may properly be taken,?® 
and the officer!? or court!? had jurisdiction to take it 
in cases of that general description. The strict rule 
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[§§ 26-30 


of construction at common law has been done away 
with by statute in some jurisdictions,” and it is held 
that all that the recognizance need contain is the 
penalty and the condition,*® and that it need not 
show the cause for taking it!* nor the jurisdiction of 
the justice,*® it being enough if sufficient to show 
these facts be entered on, and preserved in, the rec- 
ords of the justice or court.'® 


[§ 28] b. To Show Regularity or Proceedings. AD 


recognizance need not recite in detail the proceed- 
ings before the officer taking it;1’ it is sufficient if, 
enough is stated from which the regularity of the 
proceedings may be presumed.?® 


[§ 29] c. Cause for, and Place Where Taken. Un- 
less otherwise provided by statute’® it is essential to 
a recognizance in a criminal case that it recite the 
cause of taking it,?° and the place where taken,?+ 
but the place may be sufficiently shown by the ecap- 
tion,?* although the name is abbreviated therein.?* 


[§ 30] d. Names of Recognizors. While, under 
the provisions of statutes providing for recognizane- 


Flipp. 605;|} Phelps v. Parks, 4 Vt. [ty” was held a sufficient description 11. Peck v. Thompson, 5 Allen 
488. where each county had a circuit court scree tt: hai AGEN aie 
a ee and two associate justices. McCarty ; rcher v. Com., ratt. /Va. 

96. U. S.—Deen v. Hemphill, 7 F. v State’ t Blackt. tind.) 228. 627. 


Cas. No. 3,736a, Hempst. 154. 

Ga.—State v. Couper, T. U. P. 
Charlt. 306. 

Ind.._Kearns v. State, 8 Blackf. 334. 

Kan.—Ingram v. State, 10 Kan. 630. 

Tll—McFarlan v. Peo., 13 Ill. 93; 
Shattuck v. Peo., 5 Ill. 477. 

N. C.—State v. Jones, 88 N. C. 683; 
State v. Edney, 60 N. C. 463. 5. 

Tex.—Lawton v. State, 5 Tex. 270. 

W. Va.—State v. Smith, 98 W. Va. 
621, 127 SE 495. 

Nmastates, wwe. Coupnety 01s. W.. 2Ps 
Charlt. (Ga.) 306; State v. Smith, 98 
W. Va. 621, 127 SE 495; State v. 
Smoot, 82 W. Va. 638, 95 SE 526. And 
See cases Supra this section. trial); 


98. Shattuck v. Peo., 5 Ill. 477; 6. 
State v. Jones, 88 N. C. 6838. And see 
eases supra this section. 


99. Blackwell v. State, 3 Ark. 320: [a] 
Hicks v. State, 3 Ark. 313; Fahey v. 


Evidence § 1907. 


see Pate v. Peo., 


cognizance need 


Peo., 8 Colo, A. 553, 46 P 836; Ward 
Mebnice.:. Pinn, CwWiss) 5%. 7, 
1. Recital in recognizance for bail 8. 
of: AmD 338; 


‘Court at which defendant is to appear 
see Bail § 232. 

Description of offense charged see 
Bail § 236 et seq. 

Time of appearance of defendant see 


(51 Va.) 627. 


Bail § 233. : dersleeve v. Peo., 
2. McLaughlin v. State, 
581; Terr. v. Hildebrand, 2 Mont. 426. 


3. Saxton v. State, 8 Blackf. (Ind.) 
200; State v. Winninger, 81 Ind. 51; 
State v. Zwifle, 22 Mo. 467; Grigsby h Pp 
v. State, 6 Yerg. (Tenn.) 354. eee? Yo Magin 


[a] That name of judge does not} Peo., 10 Barb. 
appear is no objection, where it ap- 
pears that the cognizors properly ac- 
knowledged the recognizance in open 
eourt. Re Talbot, 23 Ont. 65. 


[b] It is sufficient if it appears 
upon its face that it was taken before 
a competent tribunal. Saxton v. 
State, 8 Blackf. (Ind.) 200. 


fra § 


by the statute, 
. Suffice.” 


4 McCarty v. State, 1 Blackf. | Com., 
(Ind.) 338; State v. Lane, 33 Me. 536; i ] 
State v. Wormell, 33 Me. 200; State ey 
v. Magrath, 31 Me. 469; State v. 


Smith, 2 Me. 62; Peck v. Thompson, 5 
Allen (Mass.) 388; Jones v, Bogert, 4 
Kulp (Pa.) 322. 


[a] “Associate justice of the coun- 


[b] Where it does not appear in 12. 
what county the offense was com- 
mitted, the jurisdiction of the justice 
does not sufficiently appear. 
v. Magrath, 31 Me. 469. 

Judicial notice by superior courts [a] 
of jurisdiction of justices’ courts see 


State v. Winninger, 81 Ind. 51; 
State v. Mills, 13 N. C. 555; 
Ahrens, 46 S. C. L. 493; 
wards, 4 Humphr. (Tenn.) 226. 
15 Ill. 221 (holding 
that authority of justice to take re- 
not appear on its 
face but can be averred in the declara- 
tion or scire facias and proved on pan 


State v. Williams, 17 Ark. 371; 14, 
Chase v. Peo., 2 Colo. 528; 
Thompson, 5 Allen (Mass.) 388. 


Recital of facts showing ap- 
parent jurisdiction is sufficient.—Peck | 41); Terr. v. Hildebrand, 2 Mont. 426. 
v. Thompson, 5 Allen (Mass.) 388. 


Peck v. Thompson, supra. Bai; 


Peo. v. Dennis, 4 Mich. 609, 69|NE 46. 
Archer v. Com., 


pret Special facts by which juris- 
diction was acquired need not be re- i f 1 ai 

Glteds Staten iu Railéy,.. 250M. Leow on eee ee ee ee 
State v. Randolph, 22 Mo. 474; 
10. BarbiesGNe 


10 Kan. | 35; Peo. v. Kane, 4 Den. (N. Y.) 530. 
Regularity of proceedings see in- taken before court see supra § 18. 
28., 


CNLEY.). 85: 
Kane, 4 Den. (N. Y.) 530. 20. 


“Tf the official character of the 
and the offense for 
which the bail is entered be bailable, 
this would seem to 
Chase v. People, supra. 447. 
2 10. Ses Mon 1 17 Ark. 371; 
tate v. Railey, Mo. 168; Archer v. oe ; 

10 Gratt) (51 Va.) 627. N. H.—State v. Stevens, Smith 251. 
Where justice court has stat- i i 

utory authority to take recognizance, WER tg OR Case Tease S08 1 
the only question is whether the re- 
cognizance shows sufficiently that it 


magistrate appear, 


was taken in a proper case. 
Se U2 Re 04: 


See statutory provisions; and 
McLaughlin v. State, 10 Kan. 581 (con- 
struing Cr. Code [Gen. St. 844] § 154); 
Terr. v. Hildebrand, 2 Mont. 426 (con- 
struing Cr. Pract. Act § 257). 


Technical precision in the de 
scription of the offense is not re- 
quired in view of Rev. St. c 133 § 25, 
‘declaring that no recognizance in a 
Shien xe criminal case shall be invalid for any 
Sah ae de defect in form, if it can be sufficient- 
eur ly understood from the description of 
the offense charged, that the magis- 
trate was authorized to require and 
take the same. State v. Gilmore, 81 
Me. 405, 17 A 316. 


McLaughlin v. State, 10 Kan. 


State 


McLaughlin v. State, supra; 
Terr. v. Hildebrand, 2 Mont. 426. 


15. Bent v. Stone, 184 Mass. 92, 
68 NE 46 (construing Rev. L. c 160 § 


Peck v. 


16. McLaughlin v. State, 10 Kan. 
Bent v. Stone, 184 Mass. 92, 68 


10 Gratt. 17. State Treasurer v. Bishop, 39 
Wit esa. 


Recital of prior proceeding’s in re- 


Gil} Showing jurisdiction or authority 
Y.) | See supra § 27, 


Sufficiency of entry of record when 


18. State Treasurer v. Bishop, 39 


9. State v. Williams, 17 Ark. 371;| Vt. 353. 
Colo. 528; 


wd State v. 19. 
Gildersleeve v. 
Peo. Vz 


See statutory provisions; and 
supra § 28. 


a2 Ga.—Nicholson v. State, 2 Ga. 
La.—State v. Smith, 8 La. Ann. 471. 
Me.—State v. Brown, 41 Me. 535. 
Mass.—Com. v. Daggett, 16 Mass. 


Miss.—Dean y. State, 10 Miss. 200. 


21. Billings v. Barry, (East. T. 2 


22. Wellman y. State, 5 Blackf.’ 


(Ind.) 343; State Treasurer v. Bishop, 
State v.| 39 Vt. 353; Gedney v. Com., 14 Gratt. 
‘And see infra | (55 Va.) 318. 


23. Gedney v. Com., supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


eel 


§§ 30-34] 


es,"* in some jurisdictions the rule is otherwise,?° 
it is generally held that the omission of the names 
of the parties from the body of a recognizance can- 
not effect its validity,?° and the rule applies in the 
case of sureties?? as well as in the case of princi- 
pals.?§ 


[§ 31] 5. Conditions—a. In General. The condi- 
tions of recognizanées vary according to the proceed- 
ings in which they are taken?® and must be for the 
performance of some act that the law allows to be 
secured in that way.°® The condition is an indis- 
pensable part of the recognizance;*! the material 
parts thereof should be set out therein,®? and a neces- 
sary word, although omitted by clerical error merely, 
will not be supphed by intendment.?* Where the 
condition is fixed by statute, a condition against the 
positive provisions thereof,*®* or with a requirement 
not contemplated or authorized thereby,®*® is void. 
The language of the condition, however, although it 
varies from the statutory form, will not invalidate 
a recognizance if the undertaking is substantially 
as prescribed by the statute,*°® or is equivalent there- 
to,** or is included therein;** and it is generally 


RECOGNIZANCES> 


[53 C.J.] 567 


held sufficient if what is required of the principal 
can be ascertained from the recognizance.*® 


[§ 32] b. Omission of Conditions. It is unnec- 
essary to the validity of a recognizance that it con- 
tain every condition prescribed by a statute;*® and 
where there are omissions, it will be good as to the 
conditions found in the statute that are also em- 
bodied in the recognizance.*! 


[§ 33] c. Imposition of Additional Conditions. 
While it has been held that, where a recognizance 
does not in its terms conform to the statute author- 
izing it, but imposes conditions not specified there- 
in,*? although it does inelude all the statute condi- 
tions,**® it is void, it is also generally held that addi- 
tional or superadded terms which may be rejected as 
surplusage do not vitiate the recognizance as to the 
parts which are good,** especially where they do not 
change the meaning of the obligation.*® 


[§ 34] 6. Indebtedness or Penalty—a. Acknowl- 
edgment and Statement Thereof... A recognizance 
which contains no acknowledgment and statement of 
indebtedness or penalty is invalid.*® 


24. See statutory provisions. eo pee Tal She eli a va petra! aie hy eet Te Bee oT eee 
25. Z £ ae) o. 3,913, .2 Wash. ; ate v. Crip- iller v. Com., 1 Duy. y. ; aw 
100 NW git: Smith vy. State 36 Tex’ | pen, 1 Oh. St. 399. v. McIntier, 5’Allen (Mass.) 423. 
Cr. 9; 29° SW 158. 33. Carroll v. State, 6 Tex. A. 463. [a] Where nothing is required in 
[a] Who are principals and who 34. Billings v. Avery, 7 Conn. euonrecce Mivenee not required by the 
are sureties (1) must be stated. Zo-| 236. SOE OF “he Saae Cinond ERE hoe ne 
bel v. State, 72 Nebr. 427, 430, 100) 35, Billings v. Avery, supra. See] egal ground PAK aires a8 Ree ryan 
NW 947 (construing Cr. Code § 234) Backus v. State, 118 Md. 536, 85 A 501}, ° z ; 


v. McIntier, 5 Allen (Mass.) 423. 


[Cobbey St. Annot. § 2458); Smith v.| (holding th n instrument recitin 
State, 35..Tex. Cr. 9, 10, 29 S 158 spore a asses superseded by us fon 41. Gallagher y. Peo., 91 lL 5)0. 
(construing Code Cr. Proc. §§ 283,] six months,’ is not a recognizance 42. Darling v. Hubbell, 9 Conn. 
287). (2) The omission cannot be sup-| within a statute [Code (1912) art 87 §| 350; Billings v. Avery, 7 Conn, 236; 
plied by inference, presumption, or! 40] providing for stay of execution] Pike v. Neal, 73 Me. 513; Merrill v. 
intendment. Zobel v. State, 72 Nebr.| for sixty days upon the person on] Hinckley, 49 Me. 40; Jordan v. Mc- 
427, 430, 100 NW 947; Smith v. State, | whom any fine has been imposed en-| Kenney, 45 Me. 306;: Dennison’ vy. 
35 Tex. Cr. 9, 10, 29 SW 158. tering’ into a recognizance, with se-| Mason, 36 Me. 431; Owen v. Dan- 
26. Hall v. State, 9 Ala. 827, 829;| curity, for 
Cunningham v. State, 14 Mo. 402 
{overr Adams vy. Wilson, 10 Mo. 341]. [a] 


“A recognizance as such, does not 


the payment of the fine 
and costs within said perio‘). 

Where a statute required a de- 
fendant to become bound with a sure- 


iels, 21 Me. 180; Donley v. Brownlee, 
7 Pa. 109; State’s Treasurer v. Seaver, 
7 Vt. 480. 


43. Merrill v. Hinckley, 49 Me. 40; 


derive its efficacy so much from the 
form of its execution, as from the 
occasion upon which it was taken, the 
object of it and the competency of 
the tribunal or officer who takes the 
acknowledgment of the recognizors.” 
Hall v. State, 9 Ala. 827, 829. Compare 
UNS. v- Pickett, 27 F. Cas. No. 16,043, 1 
Bond 123 (holding that one who, after 
the execution of a recognizance by 
all the obligors named in it, signs and 
acknowledges the instrument without 
his name being written in it as an ob- 
ligor, does not become a party to it in 
such a sense that he may be joined 
in a suit on it with the other obligors 
that without his name in the body 
of the instrument, his signature there- 
to, ata subsequent day, did not make 
him a party to it, nor did the cer- 
tificate of the justice that at such 
later day he signed and acknowledged 
it make him a party to it, and thereby 
create a joint and several liability). 


27. Hall v. State, 9 Ala. 827; Badg- 
er v. State, 5 Ala. 21; Bruce v. Colgan, 
2 Litt. (Ky.) 284 (where the names of 
only two were inserted in the body 
of the recognizance but it was signed 
by three and although the recogni- 
zance was in the first person singular, 
it was held to be valid as to all of 
them). 


28. Burton v. State, 6 Blackf. 
(Iind.) 339. , 
29. State v. Crowley, 60 Me. 103; 


State v. Young, 56 Me. 219. 


30. State v. Randolph, 22 Mo. 474; 
State v. Watson, 54 Mo. A. 416, 417. 


31. Caldwell v. Brindle, 11 Pa. 293; 
ae v. State. 28 Tex. A. 28, 11 SW 


ty for his own appearance, a recog- 
nizance entered into under an order of 
a justice requiring defendant jointly 
charged with another to enter into a 
bond not only for his own appearance, 
but that of his codefendant also, is 
void. Ferry v. Burchard, 21 Conn. 597 
(construing St. 254 § 148). 

(Ky.) 


36. Miller v.. Com., 1 Duv. 
14; Shaw v. Mcintier, 5 Allen (Mass.) 
423: State v. Baker, 50 Me. 45; State 
v. Boies, 41 Me. 344. 

fa] Variance in immaterial par- 
ticulars will not invalidate.—Shaw v. 
MclIntier, 5 Allen (Mass.) 423. 


37. Shaw v. MclIntier, 5 Allen 
(Mass.) 423. See Reg. v. Tucker, 10 
Ont. L. 506, 6 OntWR 533 (holding 


that a condition in a recognizance “to 
personally appear and enter 
an appeal,’ where the appeal was duly 
entered and tried, was sufficient al- 
though the statute [Cr. Code § 880 
(c)] provided that the condition of the 
recognizance should be that the Apes 
lant would “personally appear”’ 

and to try such appeal). 


38. State v. Boies, 41 Me. 344. 


[a] Condition “to enter his ap- 
peal,” is included in the provision of 
a statute requiring defendant to en- 
ter into recognizance to prosecute his 


appeal. State v. Boies, 41 Me. 344. 
39. I1l.—Petty v. Peo., 118 Ill. 148, 
8 NE 304. 


Kan.—McLaughlin v. State, 10 Kan. 
581; Gay v. State, 7 Kan. 394. 


Mo.—State v. Potts, 60 Mo. 368. 


Tenn.—State vy. Quinby, 5 Sneed 419; 
State v. Arledge, 2 Sneed 229. 


Tex.—Brite v. State, 24 Tex. 219. 


eens v. McKenney, 45 Me. 306. 


Ala.—Howie v. State, 1 Ala. 
113; “ Whittea v. Governor, 6 Port. 335. 


Colo.—Tanquary v. Peo., 25 Colo. A. 
5314, 139. P1118. 


Me.—State v. Cobb, 
State v. Crowley, 60 Me. 
v. Hatch, 59 Me. 410. 


Mo.—State v. Lewis, 61 Mo. A. 633. 


N. J.—Unger v. Pankuch, 82 A 874, 
875 [cit Cyc]. 

N. Y.—Peo. v. Millis, 5 Barb. 511; 
Peo. v. Hickey, 5 Daly 365. [aff 5 
INS YAR onl 


anv I—State v. Edgerton, 12 R. I. 


[a] Thus a clause consenting to 
entry of judgment upon forfeiture 
was held to be surplusage and not 
to vitiate a recognizance. Peo. ‘y. 
Hickey, 5 Daly 365 [aff 59 N. Y. 83]. 


. [b] Provisions which may be re- 
jected as surplusage are not binding 
on the surety.—Tanquary v. Peo., 25. 
Colo. A. 531, 139 P) 1118 [eit Cye]; 
State v. Lewis, 61 Mo. A. 633. 


45. Wallingford v. Hall, 45 Conn. 
350; New Haven vy. Rogers, 32 Conn. 
221; Waldo v. Spencer, 4 Conn. 71. 


[a] Thus, where the requirement 
of the statute was that the recogni- 
zance should be conditioned for the 
appearance of the party simply, the 
addition of the provision that “he 
shall abide the order of judgment of 
the court,’ has been held not to viti- 


dAlcgeNte: 
103; 


198; 
State 


aie it. New Haven v. Rogers, 32 Cori. 
46. Nebr.—lIrwin v. State, 10 Nebr. 


325, 6 NW 370. 
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[§ 35] b. Amount.47 Specifying the amount of 
the indebtedness in the recognizance itself is all the 
fixing of the amount that is required when it is taken 
by a court.*® Where a recognizance taken by an 
officer is in a larger amount than the order of the 
court directs*® or than the statute under which it is 
taken authorizes,®® it is void, and such defect is not 
aided by curative acts.°! However, taking a recog- 
nizance for a less sum than that authorized will not 
vitiate it®2 as this would not prejudice defendant.°* 


[§ 36] 7. Effect of Curative Statutes. In a num- 
ber of jurisdictions curative acts have been passed 
providing that no recognizance shall be void for want 
of substance or form.°* Under such statutes it has 
been held that a recognizance is not vitiated by mis- 
nomer of an offense charged against a defendant,°° 
by an erroneous designation of the officer who took 
it,°® by its failure to show that it was attested by 
such officer,®? by the fact that it is in the form of a 
penal bond, signed and sealed by the parties;°* that 
qualifications not authorized may be rejected as sur- 
plusage;°® and that the jurisdiction of the officer®°® 
or the cause of taking the recognizance®? need not 
be shown. Such statutes, however, will not cure a 
want of authority in the officer taking the recogni- 
zance,°? or the taking of a recognizance for a greater 
sum than is authorized,°* nor dispense with the ne- 
cessity of embodying therein the substance of the 
undertaking.®* Generally under such statutes a re- 
cognizance will be held to be sufficient when it shows 
that the accused was charged with a public offense, 
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[$§ 35-38 


that he was discharged from custody by reason of 


the giving of the bond, and it can be ascertained from 
it that the sureties undertook that he should appear 
before the court for examination or trial for such 
offense;°* otherwise it will not be aided by the stat- 
ute;°® and under the statutes in some jurisdictions®’ 
it is sufficient if such-facts are made to appear from 
the record dehors the recognizance.°* But when a 
recognizance is void when taken no subsequent con- 
tingency can render it valid,®® and all proceedings 
based upon it are void.*° 

[§ 37] 8. Manner of Testing Sufficiency. The 
sufficiency of a recognizance cannot be determined 
by a motion to quash,*! but only on seire facias after 
forfeiture;’2, nor may irregularities or illegalities 
therein be brought under review by motion to quash 
an execution issued thereon.’® A void recognizance, 
however, may be vacated on motion at any time, even 
after judgment therein, all proceedings thereon being 
void.*# 


[§ 38] 9. Estoppel To Deny Validity.‘° Where 
the act of the parties in entering into the recogni- 
zanece was voluntary, they will not be permitted to 
avail themselves of irregularities therein’® especial- 
ly when accepted and acted upon by the party to be 
secured;** nor will they be heard to question the 
regularity of the proceedings in which it was taken‘* 
although the rule would seem to be different where 
a person is held to bail by an examining officer, and 
forced to enter into a recognizance or stand commit- 


N. Y.—Peo. v. Felton, 36 Barb. 429; 
Peo. v. Rundle, 6 Hill 506. 


Pa.—Caldwell v. Brindle, 11 Pa. 293; 
Fletcher v. Tichnor, 1 Phila. 527. But 
see Hardy v. Watts, 22 Pa. 33 (hold- 
ing that failure to state a penal sum 
did not render a recognizance taken 
on an appeal invalid where the appeal 
was secured by means of it and de- 
fendant acknowledged himself bound 
‘as bail for all costs and rent should 
judgment appealed from be affirmed). 

Vt.—Sisco v. Hurlburt, 17 Vt. 118. 

Ont.—Reg. v. Hoodless, 45 U. C. Q. 
18s) Gai 

{a] Recognizance in the sum of 
“three hundred” is insufficient.—Irwin 
v. State, 10 Nebr. 325, 6 NW 370. 

47. Amount of bail generally see 
Bail §§ 221-224. 

Power of legislature to require and 
regulate amount of undertaking as 
condition precedent to right of ap- 
peal or to sue out writ of error see Ap- 
peal and Error § 1142 et seq. 

48. Grinestaff v. State, 53 Ind. 238. 
_ 49. Waugh v. Peo., 17 I1l. 561; Rob- 
erts v. State, 34 Kan. 151, 8 P 246. 

50. State v. Austin, 4 Humphr. 
(Tenn.) 213. 

51. See infra § 36. 


52. Chumasero v. Peo., 18 Ill. 405. 


53. Chumasero v. Peo., supra. 
54. See statutory provisions. 
55. Peo. v. Hanaw, 106 Mich. 421, 


64 NW 328 Keone US 2 Howell St. 
Annot. § 9485) 


{a] Their purpose is to enable the 
courts to enforce such obligations, al- 
though they may not be executed in 
strict Cee ety. with the statute. 
Com. v. Rogers, 6 Ky. Op. 687 (Code 
Civ. Pract. §§ 20, 27, 52, 80). 


56. State v. iz, 2 Kan. 223 
(construing Comp. L. [1879] p 750). 


_57. Ross v. State, 6 ees (In'd.) 


ted.7° However, they will not be estopped to ques- 
315 (construing Rev. St. [1838] p 450].{ (Ind.) 200. 
58. Kearns v. State, 3 Blackf. 72. State v. Hopkins, 30 Mo. 404. 
(Ind.) 334. es 73. Schultze vy. State, 43 Md. 295. 
59. State v. Hatch, 59 Me. 4, , s rat es 
(construing Rev. St. ‘c 133 § 22); en oe So an cee a ee 
tate v. Wellman, 3 Oh. 14. [a] Where not warranted by the 


60. Terr. v. Hildebrand, 2 Mont. 
426 (construing Cr. Pract. Act § 257). 
61. Terr. v. Hildebrand, supra. 
62. State v. Winninger, 81 Ind. 51 
(construing Rev. St. [1881] § 1221). 
63. Roberts v. State, 34 Kan. 151, 
8 P 246 (construing Cr. Code § 154). 


64. Peo. v. Hanaw, 106 Mich. 421, 
64 NW 328 (construing 2 Howell St. 
Annot. § 9485). 


65. State v. Price, 88 Kan. 724, 129 
P 940; State v. Smoot, 82 W. Va. 68, 
95 SH 526. 

66. Pursley v. Com., 6 Ky. Op. 691. 

67. See statutory provisions. 

68. Scearce v. Com., 206 Ky. 216, 


Bey SW 1084 (construing Cr. 
5). 

69. State Treasurer v. Seaver, 7 
Vt. 480 (recognizance for appearance 
of defendant at next county court, 
where the cause had gone on excep- 
tions to the Supreme court, was held 
void notwithstanding that the su- 
preme court subsequently granted a 
new trial and remanded the cause to 
the county court). 


70. Butler v. State, 20 Miss. 470. 
71. State v. Hopkins, 30 Mo. 404. 


[a] VWalidity of recognizance can 
only be tested in appropriate proceed- 
ing, in which the obligation and va- 
lidity of the recognizance, as well as 
the fact of its breach, and defendant’s 
liability upon it, can be tested. State 
v. Halloway, 5 Ark. 


{b] Court will not look beyond the 
face of the recognizance into the reg- 
ularity of the proceedings on motion 
to quash it. Adair v. State, 1 Blackf. 


Code § 


proceedings a recognizance may be 
vacated although action is pending 
and has been pleaded to gs iE a 
McDonnell v. Rutter, 2 U LQ.) BaOe 
S. (Ont.) 340. 


75. Estoppel Foneteny. see Estop- 
pel 21 C. J. p 10 


76. Sanders v. oaer 2 Jade Warsi 
(Ky.) 476. 


[a] Thus in a civil case defend- 
ants entering into a recognizance in 
the nature of a replevin bond, and 
obtaining all the advantages to be 
gained thereby, will not afterwards be 
heard to question it because it was 
not witnessed as required by statute. 
Sanders v. Buck, 2 J. J. Marsh. (Ky.) 
476. 

77. 
254, 


Allen v. Kellam, 94 Pa. 253, 


“A recognizance defective in form 
may derive validity from the consent, 
express or implied, of the parties in- 
tended to be affected by it. It is ten- 
dered to the defendant in error as se- 
curity in consideration of the delay 
and risk to which he may be subject- 
ed, and if he elects to accept and treat 
it as valid, and for this reason for- 
bears to proceed by execution pend- 
ing the writ of error, neither the prin- 
cipal nor the surety can evade lia- 
bility on the ground of non-conform- 
ity to the requirements of the stat- 
ute.” Allen v. Kellam, supra 


78. State v. Wenzel, 77 Ind. 428; 
Adair v. State, 1 Blackf. (ind.) 200; 
State v. Nicol, 30 La. Ann. 628; Dan- 
iels v. Peo., 6 ‘Mich. 381; Gildersleeve 
v. Peo., 10’ Barb. (N. Y.) 35; Peo. v. 
Leggett, 5 Barb. (N. Y.) 360. 


79. Daniels v. Peo., 6 Mich. 381. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tion the authority of one before whom they went 
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supposing him to be authorized to take the recogni- 
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III. AMENDMENT OF RECOGNIZANCE, RETURN, OR CERTIFICATION 


[§ 39] A. In General. 


original return.®+ 


amendment.85 


In case of clerical errors 
or omissions recognizances*! and certification there- 
of*? may be amended so as to conform to the facts 
upon such terms as the court may impose to protect 
the parties** and although there has been ostensibly 
a full and correct recital of the proceedings in the 
But a recognizance void when 
entered into cannot be validated by subsequent 


brought.®° 


[§ 41] C. Necessity of Notice to Cognizors. 
tice to the cognizors is necessary before such an 


[§ 40] B. When Amendment May Be Made. 
Amendment of a recognizance may be made at any 
time before an objection thereto is disposed of,*® and 
may be made nune pro tune’* even pending action 
thereon®® or appeal,®® or after writ of error has been 


No- 


amendment may be made.°? 


IV. SUPPLYING LOST RECOGNIZANCE®? 


[§ 42] A recognizance being a record, the court 
has authority to permit it to be supplied on proof 
of loss so as to authorize a forfeiture,®? after notice 


to the parties to be affected.®4 


A second recognizance given while a valid one is 
outstanding for the same purpose is void,®® but not 
if the outstanding recognizance is itself invalid.°® 


V. CONSTRUCTION AND OPERATION 


[§ 43] A. Rules of Construction. 
is similar to a bond and subject to the same rules 
And although a recognizance will 
be strictly construed so far as the condition is con- 
cerned,°®* otherwise it will be construed, if possible, 
so as to make it answer the purpose intended.®® 
biguous words may be explained by surrounding c¢ir- 
cumstances,+ absurd or repugnant words will be re- 


of construction.®7 


80. Macfarlane v. Allan, 6 U. C. C. 
Ps (Onts- 496; 


81. Ky.—Sanders v. Buck, 2 J. J. 
Marsh. 476. 

Me.—Wright v. Blunt, 74 Me. 92; 
Ingalls v. Chase, 68 Me. 113; State v. 
Crowley, 60 Me. 103; State vy. Young, 


56 Me. 219. 
Mass.—Com, v. McNeill, 19 Pick. 
Mo.—State v. McElhaney, 20 Mo. 


A. 584. 
N. H.—State v. Dowd, 43 N. H. 454. 
ee ee Ve mtate,, 3 eTex.) AC 


“The conditions of all recognizances 
are fixed by law. Hence parties and 
their sureties understand perfectly 
what their liabilities are; and when 
defective or illegal recognizances have 
been returned, there can be neither 
hardship nor injustice in allowing 
them to be amended as soon as the 
defect or error is discovered.” State 
v. Young, 56 Me. 219, 221. 


82. Morrill v. Norton, 116 Mass. 
487; State v. Randolph, 22 Mo. 474. 

83. State v. Randolph, supra. 

84. Com. v. Field, 11 Allen (Mass.) 
488. 

85. Sans v. Peo., 8 Ill. 327; State 
v. Winninger, 81 Ind. 51; Peo. v. Fel- 
tonpasé. Barbu (Noe) - 429) (Peck y- 
Smith, 3 Vt. 265. 

{a] Oral assent to change in 


amount of penalty of recognizance 
void because taken in less amount 
than required by order of court will 
not make the recognizance valid. 
Sans v. Peo., 8 Ill. 327. 

86. State v. Randolph, 22 Mo. 474. 

87. Sanders v. Buck, 2 J. J. Marsh. 
(Ky.) 476. 

Entry of filing or return nunc pro 
tunc see supra § 22 

88. State v. Crowley, 60 Me. 103; 
State vy. Young, 56 Me, 219; Morrill 


A recognizance 


Am- 
1. In General. 


v. Norton, 116 Mass. 
Cheney, 108 Mass. 33; 
11 Allen (Mass.) 488. 


48%: (Com, Vv: 
Com. v. Field, 


gs9. ‘State v. Cherry, 13 N. C. 550. 

90. Wampler v. Shissler, 1 Watts 
& SS: (Ba e365: 

91... Peo. vy. Felton, 36 Barb. (CN. 
Y.) 429; Hand v. State, 28 Tex. A. 
28, 1: SW.-679: Blalack v. State, 3 
Tex. A. 376: 

[a] Amendment cannot be made 


by court of its own motion nunc pro 
tune and without notice to the prin- 


cipal. Hand y. State, 28 Tex. A. 28, 
11 SW 679. 
92. Right to amend or supply new 


bond or undertaking on appeal see 
Appeal and Error §§ 1258-1270. 


93. McElwee v. Peo., 77 Ill. 493; 
Montgomery v. Henry, 10 Mich. 19. 

Establishment of lost instruments 
generally see Lost Instruments 38 C. 
J. p 248. 

Supplying lost or destroyed records 
generally see Records §§ 54-65. 


gots Montgomery v. Henry, 10 Mich. 
BS 
95. Townsend v. Peo., 14 Mich. 388. 
96. State v. West, 3 Oh. St. 509. 
97. Reese v. U.. S., 9 Wall. (U. S.) 
13, 19%, zed. 5413; Cunningham v. 
State, 14 Mo. 402. 
98:40; 


S.—Barnes v. Lee, 2 F. Cas. 
Nonel,0i7t. 1 Cranch, C. ©3430. 


Ill.—Adams vy. Peo., 12 Ill. A. 380. 

Kan.—Sherman v. State, 4 Kan. 570. 

Tenn.—State Vv. Edwards, 4 
Humplhr. 226. 

Vt.—State Treasurer v. Merrill, 
Vt. 64. 


Wis.—State v. Becker, 80 Wis. 313, 
50 NW 178. 


14 


Ont.—Re Gauthreaux, 9 Ont. Pr. 
one 

99. Conn.—Hendee v. Taylor, 29 
Conn. 448. 


jected as surplusage,? and phrases variant in lan- 
guage, but having the same meaning, will be so con- 
strued as to give them the same force and effect.* 
Statutory recognizance will be construed, if possi- 
ble, so as to give effect to the intent of the statute.* 
[§ 44] B. Liability upon Breach of Condition*’— 
When it is filed a recognizance is in 
the nature of a conditional judgment® confessed of 


Ga.—Colquitt v. Bond, 69 Ga. 351. 


Ill.— Petty v. Peo., 118 Ill. 148, 8 
NE 304. 


See see Canty v.. State, 1 Blackf 


peak H.—State v. Eastman, 42 N. H. 


Pa.—Stewart v. 
169. 


Tenn.—State v. Cherry, Meigs 232. 


Moody, 4 Watts 


lL... Colquitt -v. Bond, 69 Ga. 3512 

27 McCarty v. ‘State Es Blackt 
(Ind.) 338. 

3. Shattuck v. Peo., 5 Ill. 477. 


[a] Thus there is no difference in 
their legal effect between ‘is held 
and firmly bound” and ‘owes and is 
fea ereae Shattuck v. Peo., 5 Ill. 


4. Salomon v. Buehler, 129 Ill. A. 
176 (to the effect that a statutory 
recognizance will not be construed 
with the same strictness as a bond). 

5. Breach of condition of recog- 
nizance: 

For: 
Appearance_in bastardy proceed- 
ings see Bastards § 101. 

Bail see Bail §§ 292-304. 

On appeal see Appeal and Error § 

3359 et seq. 


6. Colo.—Fahey v. Peo., 
558, 46 P 836. 


Ind.—Adair v. State, 1 Blackf. 200. 


Kan.—State v. Coletti, 102 Kan. 523, 
170" 995. 


8 Colo. A. 


Mo.—State v. Wilson, 265 Mo. 1, 
175 SW 603. 

net ee v. Gray, 26 Pa. Super. 
OE 


S. C.—State v. Edens, 88 S. C. 302, 
306, .70 SE arte [quot Cyc]; State v. 
Ahrens, 46 S. C. L. 493. 


[a] Recognizance (1) is in the 
nature of (Respublica y. Cobbet, 3 
Dall SCUiy -SHiv4e7,« dl Eewed owas 
Yeates (Pa.) 352; State v. Walker, 


570, (53-0. J.]. 


record,’ which may be discharged by performance of 
the condition stated® but which, upon failure of the 
recognizors to comply therewith, becomes an absolute 
debt® and stands independent of any previous pro- 


ceedings.!° 


[§ 45] 2. Joint and Several Liability.” 
‘jurisdictions the liability of recognizors, as joint or 
In the absence of stat- 
ute the lability may be joint and several’® or sev- 
eral,1* according to the terms of the obligation. 


[§ 46] C. Amount of Liability. The liability of 
the recognizors on breach is limited to the amount 
of the debt or penalty acknowledged,?® which lability 
will be satisfied by the payment of that sum,?® and 
although the obligation be several this does not re- 
quire the payment of the sum several times.** 


several, is fixed by statute.*” 


Philbrick v. Buxton, 
43eINP ee 462 sDavis. vy. Packard, J6 
Wend. (N. Y.) 327; Com. v. Philadel- 
phia County, 8 Serg. & R. (Pa.) 151; 
Com. v. Savage, 30 Pa. Super. 364; 
Gay -v. State, 20 Tex, 504: Res. v- 
Creelman, 25 N. S. 404), (2) and has 
many of the attributes of a judg- 
ment (Peo. v. Van Eps, 4 Wend. (N. 
Y.) 892; Colvig v. Klamath County, 
16 Or. 244, 249, 19 P 86). 


7. U.S. v. Davenport, 266 Fed. 425 
[aff 276 Fed. 803]; State v. Watson, 
54 Mo. A. 416; Gildersleeve v. Peo., 
9 NYLegObs 18; State v. Ahrens, 46 
Sh OS 10 ey ; 

8. Gregory v. Sherman, 44 Conn. 
466; Starr v. Lyon, 5 Conn. 538; Gay 
v. State, 7 Kan. 394; State v. Watson, 
54 Mo. A. 416, 417; State v. Edens, 88 


ELOM Nis Elo eek fois 


S. C. 302, 70 SE 609 
9. Ill.—Sans v. Peo., 8 Ill. 327. 
Ind.—Andress v. State, 3 Blackf. 


108; McCarty v. State, 1 Blackf. 338; 
Adair y. State, 1 Blackf. 200. 


La.—State v. Toups, 44 La. Ann. 
896, 11 S 524. 


Me.—State v. Chandler, 
8 A 553. 


Md.—Schultze vy. State, 43 Md. 295. 


eo v. McNeill, 19 Pick. 
127. 


N. H—State v. Dowd, 43 N. H. 454. 


S. C.—State v. Edens, 88 S. C. 302, 
306, 70 SE 609 [quot Cyc]. 


W. Va.—State vy. Smith, 98 W. Va. 
621, 127 SE 495. 


10. McCarty v. State, 


79) Me. 172; 


1 Bilackf. 


(Ind.) 338; Adair v. State, 1 Blackf. 
(Ind.) 200. 
11. Joint or several judgments 


see infra §§ 55, 105. 


12. See statutory provisions. 
fae. In Kansas, under Gen. St. p 
183 § 1, liability on a recognizance is 


joint and several. 
29 Kan. 452; 
21 Kan. 475. 


[b] In Texas (1) under Code Cr. 
Proc. arts 290-306, the liability of 
Sureties upon a bail-bond or recog- 
nizance is several as well as joint, 
and it is immaterial whether it be 
stated in the judgment nisi or the 
citation to be joint or several, or 
joint and several (Allee vy. State, 28 
NexawALnmoek, Ls SW 991), (2)) and if 
good as to the principal or any one 
of the sureties they are not only 
bound but liable, although another 
surety may not be (Ray.v. State, 16 
Mex ALUZG68s 201): 

13. Banta v. Peo., 
Vv. Peo.) 8 Dll. (327; 
Head (Tenn.) 433. 

[a] Recognizance itself deter- 
mines liability of parties.—State vy. 


Tillson vy. State, 
Swerdsfeger v. State, 


53 Ill. 434; Sans 
Scott y. State, 1 
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eral. 
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[§ 47] D. Discharge of Liability’*—1. In Gen- 
It is a general principle of law that where the 
performance of the condition of a recognizance be- 
comes impossible by act of God,?® operation of the 


law,2° or acts and conduet of the obligee,?1 the de- 


In some 


Chandler, 79 Me. 172, 8 A 558. 


[b] Where party to partition takes 
the land at appraised value and. en- 
ters into a recognizance to secure to 
the other parceners their share of 
the value of the land, and directs 
that in case of forfeiture the same 
be levied upon the said land, his 
surety is jointly and severally bound 
with him, although the recognizance 
contains no direction that it be le- 
vied upon the estate of the surety. 
Razeart “Vyas iCOOper, Di Sersa a caret. 
(Pa.) 497. 


14. U. S—U. S. v. Atwill, 24 F. 
Cas. No. 14,475. 
Ind.—Hildreth vy. State, 5 Blackf. 


80; 
Ky.—Madison v. 
Marsh. 131. 


Md.—Parrish v. State, 14 Md. 238. 


Mo:;—State “v. Davidson, 20 Mo. 
212, 61 AmD 603. 3 


Adair v. State, 1 Blackf. 200. 
Gomes, 2 AL ES 


i » Dapp, 92. 
15. Eletcher v. Tichnor, 1 .Phila. 
(Pa.) 527; Hodges v. State, 20 Tex. 
493. : 
Amount of judgment on scire facias 
see infra § 106. 


16. Banta v. Peo., 53 Ill. 434. 
17) Pilison\.ve State,,8— Ala. 27385 
Banta v. Peo., 53 Ill. 434. 


[a] Where the cognizors acknowl- 
edge themselves respectively liable 
each for the full sum of the recogni- 
zance, upon forfeiture this is in effect 
but a joint and several obligation 
to pay the amount of the obligation, 
and does not require the payment of 
that sum several times. Ellison v. 
State, 8 Ala. 273. 

18. Cross references: 

Discharge of sureties in recognizance 

for bail see Bail §§ 279-291. 
Effect of death of principal upon 

liability of sureties generally see 

Principal and Surety § 155. 
Remission of liability on recognizance 

of bail see Bail § 335. 

19. U. S.—U. S. v. Van Fossen, 28 
F. Cas. No. 16,607, 1 Dill. 406. 

Ark.—Adler v. State, 35 Ark. 517, 
532, 37 AmR 48; Belding v. State, 25 
Ark. 315, 99 AmD 214, 4 AmR 26. 
Sano ea v. State, 10 Ind. 

N, Y.—Peo. v. Tubbs, 37 N. Y. 586; 
Peo. v.: Bartlett, 3: Hill 570; Peo. v. 
Manning, 8 Cow. 297, 18 AmD 451. 


Pa.—Com. v. MeMullin, 11 Pa. Dist. 


& Co; 107; Homnich*syMst:, 9 Pat 
Dista tS Onmecits 
Va.—Caldwell v. Com., 14 Gratt. 


(55 Va.) 698 (the rule applies in civil 
as well as criminal cases). 


[a] Death of defendant in bas- 
tardy proceedings, where he had en- 


fault is excused and the sureties discharged. Sur- 
render of the principal to the proper officer by sure- 
ties upon a special recognizance of bail will effect 
their discharge,?* and it is so especially provided 
by statute in some jurisdictions.?* 
proceedings, however, where the obligation is not in 
the alternative, that the surety will pay the amount 
or surrender the defendant, a surrender of the prin- 
cipal will not discharge the surety,?* although it has 
been held that for equitable reasons in such a case 
the court may require the principal to furnish other 
surety or to stand committed.?° 


In nonsupport 


A continuanee or- 


tered into recognizance for the sup- 
port of the child, was held to deter- 
mine the contract and to act as dis- 
charge and that his estate was not 
liable on the recognizance for further 
support. Homrich’s Hst., 9 Pa. Dist. 
SMCOy L327. 

20. U. S.—wU. S. v. Van Fossen, 28 
Cais, No. 16,6077 1 Dill. 406. 

Ark.—Adler v. State, 35 Ark. 517, 
37 AmR 48; Belding v. State, 25 Ark. 
315, 99 AmD 214, 4 AmR 26. 

Ky.—Com. v. Bronson, 14 B. 
361. 

Nebr.—Smith v. State, 12 Nebr. 309, 
11 NW 317. 
ee J.—State v. Saunders, 8 N. J. L. 

N. Y.—Peo. v. Felton, 36 Barb. 429; 
Peo. v. Bartlett, 3 Hill. 570; Peo. wv. 
Manning, 8 Cow. 297, 18 AmD 451. 

Pa.— Com. v. McMullin, 11 Pa. 
Dist, & ‘Co. 10% 

Va.—Caldwell v. Com., 14 Gratt. (55 
Va.) 698. 

Effect of arrest in other proceed- 
ings of principal see Bail § 281. 


21. U. S.—Reese v. U. S., 9 Wall. 
13, 19 L. ed. 541; U. S. v. Van Fossen, 


Mon. 


28 F. Cas. No. 16,607, 1 Dill. 406. 
Ark.—Adler y. State, 35 Ark. 517, 
37 AmR 48. 
Ind.—Kiser v. State, 13 Ind. 80; 


Tatem vy. Potts,"5 Blackf 534. 

N. Y.—Peo. v. Bartlett, 3 Hill 570; 
Niblo v. Clark, 3 Wend. 24. 

Pa.—Com. v. MeMullin, 11 Pa. Dist. 
& Co. 107. 

Tenn.—State v. Adams, 3 Head 259; 
State v. Allen, 2 Humphr. 258. 


[a] Acceptance of new recogni- 
zance.—Where the principal in a re- 
cognizance goes into court and offers 
to give a new recognizance, and such 
offer is accepted, and a new recog- 
nizance is given, the old recognizance 
is thereby discharged. Young Vv. 
Deneen, 123 Ill. A. 380 [aff 220 Hk 
350, 77 NH. 198]. 


Acts of prosecuting attorney or 
other officer see Bail § 290. 


22. Shields v. Smith, 78 Ind. 425; 
Bruce v. Colgan, 2 Litt. (Ky.) 284. 


23. See statutory provisions; 
State v. Lambert, 44 W. Va. 308, 28 
SE 930 (construing Code ec 162, § 11). 


24. Com. vy. Morrow, 9 Pa. Dist. 
SACO Oo. 

25. Com. v. Harris, 
614. 


{a] Thus, where the surety on a 
recognizance, entered into to secure 
the support of the wife and child of 
the principal, is dead, the necessity of 
settlement of his estate presents a 


25 Pa. Dist: 


strong equitable reason why the de-'‘ 


For later cases, developments an'd changes in the law see Annotations, same title and section number. 
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§§ 47-51] 


dinarily will not work a discharge of liability on a 
recognizance,2®> Where the obligation is several, 
failure to proceed against?’ or discharge of?® a co- 
surety will not release the others. ‘ 


Discharge by payment into court. In some juris- 
dictions there are statutes providing for payment of 
money into court where there is a dispute as to who 
is entitled to receive it,?® and under such a statute it 
has been held that a cognizor may pay money into 
court for the discharge of the lien of a recognizance 
on his lands.?° 


[§ 48] 2. As Effect of Alteration of Recogni- 
zance.* While there are cases holding that as a 
recognizance is not a written instrument, a change 
in the amount of the penalty does not avoid it?? and 
that the proper practice is to take a rule to amend the 
record,** it is generally held that the rule as to the 
effect of a change of the terms of a recognizance 


[53! Cz 32) yO7d 


without consent of the sureties is the same as that in 
relation to bonds,** a material alteration avoids it,*° 
while an immaterial one does not.?® Alteration or 
mutilation by a stranger will not affect it;?7 itis a 
mere spoliation not changing its legal operation.** 


[§ 49] E. Liens and Priorities. The common-law 
rule®® that a recognizance binds the lands of the cog- 
nizors from the date of the acknowledgment is in 
force in a number of jurisdictions,*® while in others 
it has no application*! and the lien does not attach 
until judgment on the recognizance.*? In still other 
jurisdictions the rule has been changed or modified 
by statute.*? The lien is limited to lands within the 
jurisdiction of the court*? or in the county in which 
the recognizance is taken.4° The presumption of 
law that it has been paid attaches at the end of twen- 
ty years.*® At common law recognizances were en- 
titled to priority over common obligations.** 


VI. FORFEITURE 


[§ 50] A. Adjudication or Declaration—1l. In 
General. Adjudication of a forfeiture is the judg- 
ment of the court entered upon a breach of the con- 
dition of a recognizance.*® Forfeiture is no part of 
the recognizance.*® It is a matter exclusively for 
the court where the recognizance was taken.®® Only 
fendant should be required to give 38. 


other security. Com. v. Harris, 25 39. 
Pa. Dist. 614. 


26. Crawford v. Vinton, 102 Mich. fa] 


Effect on recognizance of bail see} NW 131. 
Bail § 299. 40. 
Necessity of new recognizance for} Harr. 190. 
bail on continuance see Bail §§ 105, 


Cockrill v. Owen, supra. 
2 Blackstone Comm. p 252; 3 86. 
Tomlin L. D. p 297. 
Time of enrollment or record.| Visions of 2 Rey. St. p 362 § 21, a re- 
83, 84, 62 NW 988. In. re Brown, 35 Minn. 307, 308, 29 


Del.—Reading  v. 


Ill.—Shattuck v. Peo., 5 Ill. 477. 


one forfeiture is necessary and a second one at the 
same term may be treated as surplusage.®? 

[§ 51] 2. Necessity of Calling Recognizors. Ex- 
cept where the recognizance is entered into by the 
surety alone,®? or the principal appears,°? it is in- 
dispensable to a forfeiture that the principal be 


fs land. Patterson v. State, 12 Ind. 


[b] In New York, under the pro- 


cognizance is no longer a lien on lands 
but a mere evidence of debt. Peo. 
Vv. Quigg, 59 INaw. Sou Peo. veusane; 
4 Den. 530. 


44. Vail v. Diamond, 95 N. J. Eq. 


State, 1 


299. ; Ind.—Andress y. State, 3 Blackf,|°’: 122 A 623. 

27. Adair v. State, 1 Blackf. (Ind.) | 108. 45. State v. Miller, 11 Lea (Tenn.) 
200i N. H—State v. Dowd, 43 N. H.| 620. 

Failure to proceed against cosurety | 454. , 46. Com. v. Snyder, 1 Del.- Co. 
Sere eer co Euncipal andysuxery. <*> Nn: _J.—Stateiy. Stout; 11. N. J, L.| (Pa) 404 2 egRec 296. 

e 362. 47. Andress v. State, 3 Blackf. 


28. Adair v. State, 1 Blackf. (Ind.) 
200. See State v. Davidson, 20 Mo. 
212, 61 AmD 603 (holding that the 
remission from liability of the prin- 
cipal by the governor does not dis- 
charge the surety where the obliga- C. 12; 
tion is several). 339% 

Effect of discharge of cosurety gen- 
erally see Principal and Surety § 310. 155, 23 SW-110; 

29. See statutory provisions. Lea 620; 

30—" Mounts’ Hist. t-Pa. Dist, 713 
(construing P. L. [1866] p 1096 § 2). 


Lien of recognizance on land see] [J 122. 
infra § 49. j 


Barb. 35; 
387. 


N. Y.—Gildersleeve v. 


N. C.—Hoke v. Henderson, 
Burton v. Murphey, 6 N. C. 
State v. Magniss, 2 N. C. 99. 


Tenn.—Cole v. Warner, 
State v. Miller, 11 | 198. 
Wilkins v. May, 

Pugh v. State, 2 Head 227; State] 1 
vy. Winn, 3 Sneed 393. 295 


Can.—Atty.-Gen. v. Daniell, 


¢ {a] Fieri facias.—Specific lien of 
31. Generally see Alteration of In-j recognizance is not lost by suing out 


Peo., 10] (Ind.). 108; 4 Blackstone Comm. p 


Peo. v. Van Eps, 4 Wend. | 252. 


48. Colo—Tanquary Vv. 
Colo, A.5381)139) P1118. 


Ill.—Sans v. Peo., 8 Ill. 327. 
Ind.—Andress v. State, 3 Blackf. 


to. Peo., 25 


93, Tenn. 


3 Head Md.—Albrecht v. State, 132 Md. 150, 


ae A 443; Schultze v. State, 43 Md. 


7 Can N. M.—Brooks v. U. S., 6 N. M. 72, 


Rig VE NTL 
Pa.—Com. v. Bauer, 9 Phila. 589. 


struments 2 C. J. p 1168. fieri. facias on judgment thereon. fae Forfeiture of a recognizance 
Effect of alteration of contract or} Hoke v. Henderson, 14 N. C. 12. is eve eee to support an attach- 

obligation on liability of surety gen- 41. Com.. v. Adkins, 8 .B: Mon. 3O7. es. Vv. Stewarl ar Onties 

erally see Principal and Surety 8§ (Ky.) 380; Dewit v. Osburn, 5 Oh. F : : 

197-212. 480. see Rheinhart v. State, 14 Kan. 
32. Com. y. McHenry, 13 Phila.| 42, Ga.—Stat ll, 24 Ga. ; 

(Pa.) 451. i 470 Peo. v. Devlin, 7 Daly (N. ¥.) 
[a] Correction of mistake of clerk us Td seth O's ; 

does not avoid the recognizance and See oe ee : [a] Where the breach has been 


judgment may be entered for the 
amount before correction where the 
recognizor admits such amount. Com. 
v. McHenry, 13 Phila. (Pa.) 451. 

33. Com. v. McHenry, supra. 308; 


34. Reese v. U. S., 9 Wall. (U. S.) 
13, 19 L. ed. 541. 

35. Starr v. Lyon, 5 Conn. 538 
(alteration from two recognizances 
to one);, Vincent v. Peo., 25 Ill. 500| treated). 
(changing names of principal and 43. 
surety). 

36. Harris v. State, 54 Ind. 2. 


37. Cockrill v. Owen, 10 Mo. 287. 


Ky.—Com. v. Adkins, 8 B. Mon. 380. 
Oh.—Dewit v. Osburn, 5 Oh. 480. 
Pa.—Patterson v. Sample, 4 Yeates] court. 
Campbell vy. Richardson, 1 Dall. 
St eed. 68.0 & 

S. C.—State v. Morgan, 18 S. C. L. 52. 


601 (it does not become a lien on the 53. 
land of the cognizor until it is es- 


See statutory provisions. 
{a] In Indiana a recognizance, un-| judgment of the court, calling is not 

der 2 Rev. St. §§ 12-15, 49, must be} necessary before forfeiture, 

certified and recorded to be a lien’ vy. Avery, 7 Conn. 236. 


determined by a jury the same pro- 
ceedings should be had in the court 

where the record is as in cases where 
the forfeiture is declared ne open 
State v. Walker, 56 N. H. 176. 


51. State v. Pepper, 8 Mo. 249, 
Schultze v. State, 43 Md. 295. 
Billings v. Avery, 7 Conn. 236, 


[a] Purpose of calling is to en- 
force appearance, and where defend- 
ant appears but fails to abide the 


Billings 


572 [53 C.J.] 


called and defaulted,** and he should be called at the 
time when,**® and at the place where,°® he is to ap- 
pear; but the sureties need not be ealled,®* and eall- 
ing on them to produce the principal is 


cient.e* 
[§ 52] 3. Necessity of Notice. 


feiture. 


[§ 53] 4. When Forfeiture May Be Declared. 
Forfeiture is premature if entered before the recog- 
It may be entered on a day sub- 
sequent to the first day of the term,®* while a motion 
for a new trial is pending,®°® or after a continuance 
to a subsequent term where defendant is called and 
required to enter into new recognizance for his ap- 
pearance at such term and he fails to appear and give 
such bail,®* and where the condition is broken by fail- 
ure of the bail to produce the defendant before a 
magistrate at the time fixed, it is competent for the 


nizance is filed.®* 


In the absence of 
statute®® or court rules®® requiring it, notice to the 
principal®! or surety’? is not necessary before for- 
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later day.®7 


alone not suf- the defendant’s 


[$§ 51-55 


In some jurisdictions, in view of stat- 
utory provisions,®® it is held that a forfeiture may 
be declared at a term subsequent to that named for 


appearance.®® In the absence of 


statute, however, it has been held that a forfeiture 


taken at such subsequent term is of no effect. 


[§ 54] 5. Judgment on Declaration of Forfei- 
ture’!—a. In General. 


t.7° 


The proper practice on de- 


fault is to enter a declaration of forfeiture,*? take 


beng 


magistrate formally to declare the forfeiture at a 


D4 ee OUIInNeSnAMaVver Ws Sey lobe Cass 
No. 3,913, 2 Wash. 422; Peo. v. Tid- 
marsh; 7103) Tl Aw 163; Brown. v. 
coun ce ullieA, 2s State ny. “Gorey: 
2 Towa 52; Com. v. Hendricks, 22 
Ray Distwop leh Bay Cops0. 


55. Wallingford v. Hall, 45 Conn. 
350. 
[a] Calling recognizance before 


expiration of hour set for appear- 
ance of defendant was not errone- 
ous where defendant did not appear 
within the hour, and there was noth- 
ing to show that he had suffered by 
reason of calling the recognizance 
at that time. Wallingford v. Hall, 
45 Conn. 350. 


56. Hannum vy. State, 38 Ind. 32. 
[a] Where justice moves his of- 
fice after taking recognizance he 


should notify the parties interested, 
and calling a defendant at the new 
office is not sufficient when he was 
recognized to appear at the old. Han- 
num y. State, 38 Ind. 32. 


Byes state. y. Hinson, 4. -Ala.. 671; 
Ingram vy. State, 10 Kan. 630; State 
v. Grant, 10 Minn. 39; State v. Smith, 
98 W. Va. 621, 127 SH 495; State v. 
Lambert, 44 W. Va. 308, 28 SE 930. 
But see Mishler v. Co., 62 Pa. 55, 1 
AmR 377 (to the effect that where the 
recognizance is several both the bail 
and principal should be called, but 
that where it is joint the principal 
only need be called). 


58. White v. State, 5 Yerg. (Tenn.) 
ae State v. Grigsby, 3 Yerg. (Tenn.) 


59. See statutory provisions. 


“60. See court rules; and Rex v. 
Brooke, 11 T. L. R. 163 (construing 
Crown Office Rules, rule 164); Rex 
Web arrert, o6. Ni S). 13bs \ Reg. ov: 
Creelman, 25 N.S. 404 (both constru- 
mee Can Rey. St..-c 179 § 1:2) and 
Crown Rules [1889] rules 384, 86). 


61. State v. Woodward, 7 Vt. 529. 
62. Peo. v. Blankman, 17 Wend. 
GNIS) e252 Re McArthur; 3 CanCr 


Gas 195, 2.N. W. Terr: 413; Re Talbot, 
23m O nity 6b: 


63. Bacon vy. Peo., 14 Tll. 312. 

64. Chase vy. Peo., 2 Colo. 528; Peo. 
v. Blankman, 17 Wend. (N. Y.) 252. 

65. Campbell v. State, 18 Ind. 


375, 81 AmD 363. 


66. Swank v. State, 3 Oh. St. 429, 
434, : 

“At the time of the continuance, 
or at any time thereafter, during 


the appearance term mentioned in the 
condition of the recognizance, the 
prisoner may be called and required 
to enter into a new ,recognizance, and 
in default of giving the bail required 
by the court, he may be committed 
to the jail of the county. That if he 
does not appear when called, he has 
failed to comply with the condition 
of his recognizance, and the court 


may well declare ‘his recognizance 
forfeited.” Swank v. State, supra. 

67. Com. v. Blumberg, 56 Pa. Su- 
per. 589. 

68. See statutory provisions. 

69. Gallagher v. Peo., 88 Ill. 335 
(construing Cr. Code § 297); Stokes 


v. Peo., 63 Ill. 489; Norfolk v. Peo., 
43 Ill. 9 (construing _act entitled 
“Courts” § 10); State v. Morgan, 124 


Mo. 467, 28 SW 17 (in view of Rev. 
St. [1879] § 4380). 


70. State v. Thistlethwaite, 83 
Ind. 317; Kiser y. State, 13 Ind. 80. 
71. Judgments: 


Rene see Judgments 33 C. J. p 
Signature of audge or clerk see Judg- 
ments § 15 
Final eee on forfeited recog- 
nizance see infra § 104. 


1a. eaCcOCks Vs pees (Sor lhe acts 
dete. Aig, MYuue, US AUN, BE 
{a] Form of declaration of for- 


feiture held sufficient.—Peo. v. Tid- 
marsh, 113 Ill. A. 153. 


{b] Failure to enter the forfeiture 
of record cannot affect the judgment, 
for an order may be entered nune pro 
tune to amend it where the forfeiture 
actually took place. Com. v. Hen- 


ges: Zomba, Dist. 1651)) 41 sPari@o: 
305. 

73. Cable v. Peo., 46 Ill. 467; Peo. 
v. Watkins, 19 Ill. 117; Pinckard v. 
Peon 72 87: 


But see Andress v. State, 3 Blackf. 
(Ind.) 108 (to the effect that no 
judgment is entered on a recog- 
nizance; it stands for a judgment it- 
self, and when default is made a scire 
facias at once goes requiring the cog- 
nizors to show cause why execution 
shall not issue). 


[a] In Arkansas the practice ‘has 
not been uniform, but it has been 
said that “the better practice is, to 
take the forfeiture, and at the same 
time an interlocutory judgment, as 
directed by statute, and to issue a 
scire facias, calling upon the delin- 
quents to show cause, if they can, 


an interlocutory judgment, and then issue scire facias 
to show cause why the judgment should not be made 
final,** or why an action should not. be instituted on 
the recognizance to recover the penalty.** 
ment need not be for the recovery of any sum of 
money,’® although it should specify the sum for 
which the sureties are bound,’® and state that it will 
be made final unless good cause be shown.*? 
jurisdictions the “proceedings are regulated by stat- 


The judg- 


In some 


[§ 55] b.. Joint or Several Interlocutory Judg- 


why the judgment shall not be made 


final. : mere default may be 
entered ‘in the first instance and a 
scire facias issued to show 


cause why judgment shall not be 
rendered for the amount of the recog- 
nizance [although] such prac- 
tice, is not encouraged; and especial- 
ly is it irregular to enter judgment 
for the amount of the recognizance 
upon the return of the scire facias, 
if the proper interlocutory judgment 
was entered upon the default. The 
latter judgment should only declare 
the former final and order execution.” 
Marr vy. State, 26 Ark. 410, 413. 


[b] Form of interlocutory judg- 
ment held sufficient.—Banta v. Peo., 


53. Ill, 434: Baird v: Com, 2° Duv. 
CEVA Se 
[ec] Entering final judgment on 


declaring forfeiture is erroneous.— 
Pinckardiwa seeos 2a Te est. 

{d] Judgment that the state 
should recover amount of the recog- 
nizance (1) entered at the time the 
forfeiture is declared and scire fa- 
cias directed to issue against the 
defendants to show cause why exe- 
ecution should not issue for the 
amount, is not objectionable and may 
be treated as surplusage. Kearns y. 
State, 3 Blackf. (Ind.) 334. (2) Such 
a judgment contains more than is 
usual in a judgment of forfeiture, 
but is not on that account final, and 
is in effect only a judgment of. for- 
feiture. Weese v. Peo., 19 Ill. 643. 


Le] Until formal judgment of for- 
feiture has been pronounced the cog- 
nizors cannot be called upon by scire 
facias to show cause why an execu- 
tion shall not issue for the amount 
of the recognizance. Cable vy. Peo., 46 
Ill. 467. 

7% “Pinckard «ve Peo, 2) Ll, W377, 


10. Peacock vy. Peo. 33 lly 33ts 
Peo. vo Watkins; 19) “Dll way: 

76. State v. Cox, 25 Tex. 404. 

Wiis Boley rive state, e(hexe Crom oe 
SW 40; Thompson v. State, 17 Tex. 
AL 318 

78. See statutory provisions; and 
State v. Johnson, 77 S. C. 252, 57 SE 
846, 847 (construing Cr. Code § 85). 


[a] _In Nova Scotia, under the 
Dominion Acts (1869) e 30, all that 
is required is a certificate under § 
45 of the act, from the proper officer 
thatwedteess forfeited. Upon that a 
rule nisi is taken out upon affidavit 
of the facts, and if no cause is shown, 
judgment follows. Reg. v. Hickman, 
12, NS. 256. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 55-61] 


ment.’® On a joint and several recognizance judg- 
ments nisi may be entered against the recognizors 
severally,®° and may be entered against one of the 
cognizors only, leaving it undisposed of as ito the 
others.*? 


[§ 56] c. Recitals. The judgment nisi need not 
recite more of the recognizance than necessary to 
show that there had been a breach of the condition,*®? 
nor need it show that the sureties were called and 
defaulted.*? It must show that the recognizance was 
returned into court,’* but not, however, by direct 
averment,*® and should designate the defaulters.*® 


Variance and misrecital. Immaterial variance be- 
tween the recitals of the judgment and the recogni- 
zanee will not vitiate the judgment,®? nor will misre- 
cital of a part not required to be recited invalidate 
it.8* While it has been held that the rule of idem 
sonans applies in the ease of variance in the name 
of the principal,®® it has also been held that forfei- 
ture taken against a principal by a different name, 
without averment that he is the’same person who 
executed the recognizance, is defective.®° 


[§ 57] d. Amendment of Judgment. A judg- 
ment nisi may be amended nune pro tune to conform 
to the recognizance.°+ 


[§ 58] e. Conclusiveness of Judgment. The jude- 
ment of forfeiture is a judicial act®? and cannot be 


collaterally attacked in a suit on the recognizance 
79. Joint or several liability see { Lowe, 
supra § 45. 
80. Brewer v. State, 6 Lea (Tenn.) 
198 [overr Scott v. State, -1 Head 
(Tenn.) 433]; Avant v. State, 33 Tex. 


Cr si2) “265 Sw 4115 
Joint or several final judgment see] missed. 
infra § 105. 91. 


81. Mussulman v. Peo., 15 Ill. 51. 
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and forfeiture taken against; Barkley v. State, 15 Kan. 99; 
Francis Lowe and his sureties, and 
there was no averment that he was 
the same person who entered into] 272. 
the recognizance under the name of 
B. F. Lowe, it was held that proceed- 
ings on the forfeiture should be dis-| out in the scire facias, 
Lowe v. State, 15 Tex. 141. 


State v. Craig, 
Browder v. State, 9 Ala. 58; 


[53 C.J.] 573 
where the proper entry and certificate of forfeiture 
is made.®® The allegation of forfeiture implies that’ 
all the conditions existed that were necessary to jus- 
tify such order,®* and is conclusive of the breach 
of the recognizance.®® 


[§ 59] f. Entry or Record of Judgment of For- 
feiture. While statutes in some jurisdictions dis- 
pense with the entering of record of a forfeiture of 
a recognizance,®® in the absence of such statute a 
record of every forfeiture should be made,®* and it 
should show in what ease the recognizance and forfe1- 
ture were taken,®* although where it is actually de- 
clared the forfeiture is complete without entry on 
the record,®® and the entry may be made nune pro 
tune.t 


[§ 60] 6. Respite after Forfeiture. Under the 
Pennsylvania practice forfeiture of a recognizance 
could be respited from term to term.? This was 
merely that the forfeiture should not be estreated 
for a certain period,*® or that’suit should not be 
brought upon the recognizance at the time,* and to 
give the bail until the next term to produce his prin- 
cipal.? The lability on the recognizance being ab- 
solutely fixed by the forfeiture,® respiting it from 
term to term could have no effect on the lability.’ 


[§ 61] B. Relief from Forfeiture*‘—1. In General. 
The power of the courts to relieve from forfeiture 
has been denied in some jurisdictions,® but in others 


Ingram 
v. State, 10 Kan. 630; Peo. v. Gordon, 
39 Mich. 259; Rhoads v. Com., 15 Pa. 
See Eubank vy. Peo., 50 Ill. 496 
(reversing judgment on scire facias 
where judgment of forfeiture was set 
but not of- 
fered in evidence). But see Park v. 
12 Ala. 363;| State, 4 Ga. 329 (to the effect that 
Governor | there must appear upon the record a 


82,.- Badger v. State, 5 Ala, 21;|V- Knight, 8 Ala. 297. Bae Ae are sue and its omis- 
Howie v. State, 1 Ala. 113. 92. Pierson v. Com., 3 Grant (Pa.) a Recoenizancom na Hee eae 
14. A inf this sec- é = 

83. State v. Wells, 36 Iowa 238. een igs Ge ecos ela ca.) th feiture gives right of action, and not 
ah Ad of calling sureties see 93. dsiaoPe Watkins, 19 tl.| the fact that it is recorded. The right 
supra § 51 417. : Oe Ne a , *| of action iS -corap tote Ub Om Oa aac 
2 . State, 2 Head (Tenn. : nae Hannum vy. State, 38 Ind. 32 (so hold- 
Apis Pugh YENENS ( ) Ind.—¥riedline v. State, 93 Ind.| ing where Justices’ Act § 15 required 


85. Pugh v. State, supra. 366. 

86. Banta v. Peo., 53 Ill. 434; Minor 
VW state, Wd” Blackf. (ind-) 236... But 
see Miller vy. Com., 1 Duv. (Ky.)- 14; 
Barton v. Keith, 20 S. C. L. 537 (both j 
holding that failure to name surety, | 377; 
where the recognizance is otherwise |} V- Novek, 
sufficiently identified, is not a fatal 


(for fraud). 
Pa.—Fox v. 


[a] Marginal notation that princi- 
pal was called, made by the clerk [a] 


for the convenience of reference, is| was followed will he conclusively 


not part of the judgment and cannot | presumed as to each of the recog- 
P 2 Mishler v. State, 62 Pa. 55, 


nizors. 


itself cure defects in the judgment 
1 AmR 3877. 


as it stands. Hall v. Staté, 15 Ala. 


Oh.—Calvin v. State, 12 Oh. St. 60 


Goma 8) Seeks eb like [b] 
Mishler v. Com., 62 Pa. 55, 
Rhoads vo Con:, 15. Pa. 272; Com. 
59 Pas Super. 516; Com. Mis i 
Gray, 26 Pa. Super. 110; Com. v. Lim- 
defect). ber, 24 Pa. Dist. 726. 

Vt.—State v. Nichols, 43 Vt. 91. 
That proper form of calling | held that entry of forfeiture nunc pro 


that justice declaring a forfeiture 
should certify it on the back of the 
recognizance). 

Record is not forfeiture but 
1 AmR]| evidence of it.—Com. v. Blumberg, 56 . 
Pa. Super. 589. 


Rhoads v. Com., 


15 Pa. 202); 


Com. v. Hendricks, 22 Pa. Dist. 651, 
41 Pa. Co. 305. See Com. v. Bauer, 
9 Phila. (Pa.) 589 (where it was 


tune would not be ordered where 
there was no evidence that it had 
been declared). 


2. Com. v. Oblender, 135 Pa. 530, 


431. 94. State v. Smith, 83 Kan. 240, 19 A 1057; Mishler v. Com., 62 Pa. 
87. Peo. v. Tidmarsh, 113 Ill. A.| 241, 111 P 184 [cit Cyc]. 55, 1 AmR 3877. And see cases infra 
153; Bradley v. Peo., 21 Ill. A. 78. Admissibility of evidence to contra- | this section. 
[a] Thus an erroneous recital that | dict record of forfeiture see infra § 3. Mishler v. Com., supra. 


the recognizance was joint and sev-| 101. 
eral did not vitiate judgment the re- 95. 
mainder being correct. Bradley v.| 314. 
Peo., 21 Ill. A. 78. 96. 
88. Howie v. State, 1 Ala. 113. [a] 
89. Peo. v. Tidmarsh, 113 Ill. A. 


name “Tidmarsh” and “Tidmarch” | because 
properly fall within the rule. Peo. made. 
v. Tidmarsh, 113 Ill. A. 1538. 97. 
90. Lowe v. State, 15 Tex. 141. 
[a] Thus where defendant was in- 
dicted as Francis Lowe, the recog- 99. 
nizance was entered into by B. F.‘ 91; 


[osCa—=32)11 


Pierson v. Com., 


See statutory provisions. 6. 
Where memorandum of for- 
feiture on back of the recognizance 
153. is made sufficient by statute, the ef- 
it ‘h: fect of such entry 

{a] Thus it ‘has been held that the bere cal 
Franks v. State, 12 Oh. 
Park v. State, 4 Ga. 329; Bark-| eral see Fines, Forfeitures, and Pen- 
ley v. State, 15 Kan. 
98. Overaker v. State, 5 Miss. 738. 9. 
Gachenheimer v. State, 28 Ind. 


Patterson v. State, 12 Ind. 86;|Peo., 


4. Com. v. Oblender, 135 Pa. 536, 
19 A 1057. 
5. Com. y. Oblender, supra. 

Com. v. Oblender, supra; Foulke 
v. Com., 90 Pa. 257; —Mishler vy. Com., 
G2 Pa. 55.1 AmR, 377;.Com:) vy. Bale 
samo, 72 Pa. Super. 182. 

is not destroyed| 7 Com. v. Czemerda, 12 Pa. Dist. 
record is also|@ Go. 30. And see cases supra note 6. 


cles ; . - 
Re 8. Remission of forfeitures in gen- 


3 Grant (Pa.) 


99. alties §§ 156, 157. 

Stevens v. Hay, 61 Ill. 399; 
Weese v. Peo., 19 Ill. 643; Pate vy. 
15 Ill. 221. 


514 [53 C. J.J 
it is held that in its discretion the court where the 
recognizance is entered!® or taken!! may grant such 
relief by virtue of its equitable’? or incidental pow- 
ers'? when not restrained by public justice.t* In 
still other jurisdictions the power is expressly con- 
ferred by statute,!° which statutes have been said to 
be declaratory of the common law.'® In some juris- 
dictions the power to remit or grant relief from for- 
feited recognizances is vested in the governor by the 
constitution,'7 and where so granted it has been 
held that the remission may be after Judgment as well 
as before. <A statute conferring power on the 
court to remit a recognizance, has been held not to 
be inconsistent with such constitutional provisions.?® 
Relief from forfeiture, when allowable at all, may be 
whole or partial.*° 


[§ 62] 2. Time When Relief May Be Granted.*} 
It has been variously held that remission of forfei- 
ture can be during the term at which the forfeiture 
is taken,?? at any time before issuance of scire facias, 
although subsequent to term,”* either before or after 
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[§§ 61-64 


final judgment,?* until an interest has vested in a pri- 
vate person,?° or until the money has been paid into 
the treasury.*° 

[§ 63] 3. Ground for Relief.27 Courts can remit 
forfeiture only for cause shown. 28 What is a suffi- 
cient cause is within the sound legal discretion of the 
court.2® It is a ground for remission as to a surety 
that he was not competent to enter into the recogni- 
zance.*® It is not a ground, however, that the judg- 
ment is for less than the penalty stated in the recog- 
nizance,*! for such a judgment, while erroneous, 
would not be to the prejudice of the cognizors.*” 


[§ 64] 4. Procedure To Procure—a. Form and 
Sufficiency of Application. The application, which 
in some jurisdictions must be made by petition®® and 
in others by motion,’* should be made promptly?° 
and with due diligence,?° and should be supported by 
certified copies of the recognizance, and of the order 
of forfeiture and judgment.** It should show that 
any conditions prerequisite have been complied 
with,** and it 1s said that where the recognizance is 


[a] In Massachusetts (1) while 
it has been said that the court would 
have no authority to relieve against a 
recognizance if it be forfeited (Mer- 
rill v. Prince, 7 Mass. 396; Johnson 
v. Randall, 7 Mass. 340), (2) the 
supreme judicial court has held that, 
in the exercise of its discretion, it 
would reduce the penalty of a for- 
feited recognizance entered into to 
keep the peace, to a sum which it 
would have been reasonable to have 
required of the principal (Com, v. 
McNeill, 19 Pick. 127). 


[b] Chancery has no authority to 
give relief to sureties on a recog- 
nizance in a criminal proceeding. 
Rastall v. Atty.-Gen., 18 Grant Ch. 
(Ont.) 138 ineyas Lie Granta seh: 
<Ontsy ay: : 


[ec] To escape liability the surety 
can only show that it was invalid or 
that he has been discharged pleaded 
in defense to action on the recog- 
nizance. Stevens v. Hay, 61 Ill. 399. 


{d] Circuit court has no power to 
set aside forfeiture declared by 
justice of the peace.—Day v. State, 
125 Ind. 582, 25 NE 817. 


10. Southard v. Peo., 
219 P 218. 


11, U.S. Vv; Meeley, 25 F. Cas) No. 
15,082, 1 Brock. 255 (where the court 
held, per Marshall, C. J., that courts 
of common law had the power to re- 
lieve against forfeiture independent 


74 Colo. 67, 


of statute); State v. McNeal, 18 N. 
ula rooot  srooks, vou U.. 85 6. INS Ma 
TO, aieeeot ly Com, vi. Taylor, 1 Chest, 


Cow(Pas). 261. 


12. Southard v. Peo., 74 Colo. 67, 
219 P 218. 

13. State v. McNeal, 18 N. J. L. 
333. 

14. State v. McNeal, supra, 

15. See statutory provisions. 

{a] In North Carolina the power 


to lessen or remit forfeited recog- 
nizances was vested in the judges of 
the superior courts by Battle Revisal, 
ec 33 § 88. Board of Education v. 
Moody, 74 N. C. 73. 


[b] In New York, (1) by virtue 
of L: (1818) p 307, and L. (1854) c 
198 p 464 § 6, the court of common 
pleas for-the city and county of New 
York had the power to remit all or 
‘any part of a forfeiture, or discharge 
a recognizance which had been re- 
duced to judgment and docketed et 
the county clerk. Peo. v. Petry, 2| 
Hilt. 523. (2) And by virtue of the 


same statutes the supreme court had 
power to expunge an erroneous entry 
of forfeiture by the clerk of the coun- 
ty court. Peo. v. Devlin, 7 Daly 47. 


{c] In Pennsylvania (1) by virtue 
of the act of Dec. 9, 1783, recog- 
nizances forfeited in the quarter ses- 
sion could be remitted by the quarter 
sessions (Com. vy. Phillips, 8 Kulp 
230), (2) or by the court of common 
pleas (Mishler v. Com., 62 Pa. 55, 
1 AmR 377; Com. v. Taylor, 1 Chest. 
Co. 261), (3) and before or after 
judgment (Com. v. Taylor, supra). 


[d] In England the court of ex- 
chequer exercised the power to dis- 
charge recognizances, which had been 
estreated, by authority of the statute 
of-33- Hen; VILL ¢ 39} and 1 Geo, II. 
U. S. v. Feeley, 25 F. Cas. No. 15,082, 
1 Brock 255. 


16. U.S. v. Von Jenny, 39 App. (D. 
(OP), SYNE 
17. See constitutional provisions, 
Sie Coma. Shick ..619ra.0495; 


19. State v. Shideler, 51 Ind. 64 
(construing 2 Gavin & H. p 400 § 50, 
and Const. art 5 § 17). 

20. Com. v. Gaul, 2 Woodw. (Pa.) 
70. 


21. When application for relief 


should be made see infra § 64. 
22. U.S. v. Barger, 20 Fed. 500. 
23. Com. v. Craig, 6 Rand. (27 Va.) 
yee . 
24. Board of Education v. Moody, 


74 N. C. 73; Com. v. Shick, 61 Pa. 495; 
Com. v. Denniston, 9 Watts. (Pa.) 
142; Com. v. Taylor, 1 Chest: Co. (Pa.) 
261. 


25. Com. v. Winpenny, 2 Pearson 


(Pa.) 107; Com. v. Smohe, 2 Pearson 
(Pa.) 18. 
[a] Right of commonwealth attor- 


ney to percentage of recognizance not 
accruing until judgment, the governor 
until then could remit a forfeiture. 
Stone v. Riddell, 5 Bush (Ky.) 349; 


Com. v. Spriggins, 18 B. Mon. (Ky.) 
b12s 4 Comeava “Morsan,..) 1.4. Mon. 
(Ky.) 392. 

26. Com. v. Shick, 61 Pa. 495; Com. 


v.. Denniston, 9 Watts (Pa.) 142; Com. 
v. Becker, 1 Woodw. (Pa.) 297. 


27. See Bail §§ 328-331. 


28. State v. Speck, 20 Ind. 211; 2 
Ind. Rev. St. (1852) p 367%; Com. vy. 
Blumberg, 56 Pa. Super. 589. 


{a] Mere indulgence afforded the 


principal, and opportunity given the 
bail to produce him, is not ground for 


relief. Com. v. Blumberg, 56 Pa. Su- 
per. 589. 
29. Colo.—Southard v. Peo.,- 74 


Colo. 67, 219 P 218, 219 [eit Cye]. 
Tll.— Gallagher v. Peo., 91 Ill. 590; 
Wray v. Peo., 70 Ill. 664; Mason v. 
PCO eT) TiC ease oe 
Ky.—Com. v. Davidson, 1 Bush 133. 


N. M.—Brooks v. U. S., 6 N. M. 72, 
20 SS: 

N. C.—State v. Moody, 74 N. C. 73. 

Va.—Com. v. Craig, 6 Rand. (27 Va.) 
rele 

{a] Prosecuting attorney is vest- 
ed with no part of discretion.— Brooks 
Ve Ue Si GUN Mn ei. 207 sb Sis 

30. Com. v. Matviewicz, 17 Pa. Co. 
154 (striking off forfeiture as to mar- 
Bees woman incompetent under stat- 
ute). 


31. Ditto v. State, 30 Miss. 126. 
32. Ditto v: State, supra. 
33. Foulke v. Com., 90 Pa. 257; 


Com. v. Balsamo, 72 Pa. Super. 182. 


_{a] Relief must be souzht by pe-~ 
tition to court, to respite the recogni- 
zance for cause to be shown, under 
the provisions of the Act of 1783. 
Com. v. Balsamo, 72 Pa. Super. 182. 


34. Wray v. Peo., 70 Ill. 664; State 
v. Shideler, 51 Ind. 64. 


[a] Complaint is unnecessary.— 
State v. Shideler, 51 Ind. 64. 


35. Southard v. Peo., 74 Colo. 67,. 
219 P 218. 

36. Gallagher v- Peo., 91 Ill. 590; 
Goode v.,State, 15 Tex. 124. 


[a] In Pennsylvania it has been 
held that the application should be 
made before final judgment, unless 
good reason is shown to the contrary. 
Com. v. Becker, 1 Woodw. 297. 


Time when relief may be granted 
see supra § 62. 


37.. Peo. v. Williams, 6 Daly (N. 
Y.) 409; Peo. v. Betts, 7 Misc. 744, 
27 INXS L283; 


38. Peo. v. Rofrano, 16 Daly (N. 
YE) 14859) NYS 6343) Peomevz. Cohen, L 
Misc. 515, 20 NYS "854; Peo. v. Kir- 
wan, 16 NYS 956; Peo. v. Brady, 11 
NYS 711. 


[a] Renewal of motion must: show 
compliance with conditions on which 


leave to renew motion was granted. 
Peo. v. Samuels, 8 NYS 475. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


\ 


§§ 64-69] 


for the appearance of the defendant it should be ac- 
companied by his surrender.*® Where required by 
statute*® the application should be supported by affi- 
davit.44 Where a statute expressly provides that 
no forfeiture shall be set aside until the costs of the 
recognizance shall be paid,** an offer in support of 
the application to pay the costs is not sufficient.** 


[§ 65] b. Hearing and Determination.*+ At the 
hearing the court may receive affidavits*® or the tes- 
timony of witnesses*® or both,*7 and may impose 
costs as a condition of granting relief.4* Where it 
appears on the hearing that application for remis- 
sion has been denied in one court it will not be grant- 
ed in another.*® The prosecuting attorney is the 


VII. 


[§ 68] A. Proceedings in General—l. Necessity. 
At common law a recognizance after forfeiture was 
equivalent to a judgment against the party which 
could be enforced by execution,®® and while this is 
still the law in some jurisdictions,®® it is now gen- 
erally held that forfeiture is a judgment to the ex- 
tent of the adjudication that a breach of condition 
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[53 C.J.] 575 


proper party to appear for the state apon the hear- 
ing. 50 


[§ 66] c. Effect of Granting Relief. Where judg- 
ment on a forfeited recognizance is vacated any 
amount paid on it may be recovered.*+ The surety 
and principal being in court, the setting aside of a 
judgment nisi as to the principal, upon a “plea of eee 
don, operates to discharge the surety.°? 


[§ 67] d. Appeal and Review. In the absence 
of express statutory provision®® it is generally held 
that the action of the court in remitting®* or in re- 
fusing to remit a forfeiture®® 1s not reviewable on 
appeal except in case of abuse of discretion,°® or for 
error in law.°7 


ENFORCEMENT 


has occurred, but no further,®® and that final judg- 
ment and execution cannot be had on a forfeited re- 
cognizance without the intervention of some writ 
or “action against the recognizors.®+ 


[§ 69] 2. Form. At common law scire facias, og 
or an action of debt,®* or under the codes an action 


S3iy sos P38) 


Ark.—Johnstons v. 
Ark. 524. 


Colo.—Tanquary v. Peo., 25 Colo. A. 


State, 3 


89. Southard v.-Peo., 74 Colo. 67, [219 P 218, 219 [cit Cye]; Wray v. 
PIKE) Veale Peo, 710 1664-5 Masoniiv. eos 17 61. 
40. See statutory provisions. I, A. 331. : 
41. Wray v. Peo., 70 Ill. 664. 57. State v. Moody, 74 N. C. 73. 
42. See statutory provisions. 58. Colo.—Southard v. Peo. 74 


Payment of costs as condition for 
relief see infra § 65. 

43. Gallagher v. Peo., 88 Ill. 335. 

44. ‘Proof supporting application 
for relief from forfeiture of recog- 
nizance for bail see Bail § 333. 


Banc Com. y. Craig, 6 Rand. (27 Va.) 
{a] Counter-affidavits cannot be 


filed where the proceeding is statu- 
tory and the statute makes no provi- 
sions for them. Wray v. Peo., 70 Ill. 
664 (construing Pub. L. [1869] p 118). 


46. Com. v. Davidson, 1 Bush 
(Ky.) 1383; Com. v. Craig, 6 Rand. (27 
Va.) 731. 


47. Com. vy. Craig, supra. 


48. Weissinger v. State, 
540; Reg. v. McCleod, 24 U. 
(Ont.) 458. 

Showing payment of costs in sup- 
port of application see supra § 64. 


49. Peo. v. Lasher, 18 NYS 136; 
Peo. v. Street, 14 NYS 778. 


50. State v. Shideler, 51 Ind. 64. 
51. Peo. v. Goltze, 16 Daly 62, 8 


11 Ala. 
Cs 'Q.-B: 


NYS 530; O’Donnell v. New York, 13 
NYS 357. 
[a]. Case is similar to that pre- 


sented by reversal of judgment after 
its collection by execution.—O’Don- 
nell v. New York, 13 NYS 357. 


52. Hatch v. State, 40 Ala. 718. 
53. See statutory provisions. 


{a] In Canada an order under Cr. 
Code § 922, discharging a forfeited 
recognizance is a civil proceeding and 
appealable by the crown. Re Mc- 


Arthur. 2 err. 13.) 413,. 3. ‘CanCrCas 
195. 
54 State v. Moody, 74 N. C. 73. 


55. Com. v. Oblender, 135 Pa. 530, 
19 A 1057; Bross v. Com., 71 Pa. 262. 
See Harres vy. Com., 35 Pa. 416 (where 
the supreme court refused to review 
upon certiorari the action of the 
Quarter Sessions in refusing to remit 
a forfeiture no appeal having been 
entered in the lower court from ‘such 
decision). 


56. Southard v. Peo., 74 Colo. 67, 


Colo.) 67.219 > 218. 
Me.—Morton y. Chandler, 8 Me. 9. 
Md.—Schultze v. State, 43 Md. 295. 
Mass.—Albee v. Ward, 8 Mass. 79. 
Mo.-—State v. Randolph, 22 Mo. 474. 
59. See cases infra this note. 


fa] In Maryland (1) when a for- 
feiture is declared and entered by the 
court it becomes a judgment, and like 
an ordinary judgment is enforceable 
by execution. Albrecht v. State, 132 
Md. 150,.103 A 443; Backus v. State, 
118 Md. 536, 85 A. 501; -Schultze v. 
State, 43 Md. 295. (2) Questions of 
irregularities occurring in taking and 
forfeiting the recognizance cannot be 
tried on motion to quash an execution 
issued thereon (Schultze v. State, su- 
pra), (3) except in case of recogni- 
zances taken for the appearance of 
any person.to answer, or to testify, 
in which case by provisions of Code 
art 75 § 28, any person against whom 
execution has issued, on its return, 
may appear and plead in discharge 
thereof any plea which would have 
been good to a scire facias on said 
recognizance (Albrecht v. State, su- 
pra; Schultze v. State, supra). (4) 
These provisions do not apply to a 
recognizance to pay a fine or penal- 
ty, under Code (1912) art 87 § 40. 
Albrecht v. State, 132 Md. 150, 103 A 
443. 


{[b]) In New York City.—(1) The 
law permitting judgment to be en- 
tered upon a recognizance after an 
order of forfeiture (L. [1844] ¢ 315 
art 4 § 8) constituted a part of the 
undertaking signed by the party con- 
tracting as if explicitly written out 
in it, and by signing it defendant con- 
sents that in case of forfeiture judg- 
ment may at once be perfected there- 
on upon which a general execution 
may issue. Peo. v. Cowan, 146 N. Y. 
348, 41 NE 26; Peo. v. Quigg, 59 N. Y. 
83, 2 Cow. Cr. 182. (2) The act ap- 
plied as well to recognizances taken 
after indictment as before. Peo. v. 
Quigg, Supra. 


Summary proceedings to enforce 
see infra § 69. 


60. Tanquary v. Peo., 25 Colo. A. 


Slee LOO mena lel Se 


Ga.—Robinson vy. Gordon, 
559, 11 SE 844. 


Ill.—Pinckard v. Peo., 2 Ill. 187. 


Mo.—State v. Woerner, 33 Mo., 216; 
State v. Randolph, 22 Mo. 474. 

N. H.—State v. Dowd, 43 N. H. 454. 

Form of action see infra § 69. 

62. U. S.—U. S. v. Davenport; 266 
Fed. 425 [aff 276 Fed. 803]; Ewing 
v. U. -S., 240 Fed. 241, 153 €CA 167; 
Kirker v. Owings, 98 Fed. 499, 39 CCA 
132). 

Ala.—Lloyd v. State, Minor 34. 

Colo.—Chase v. Peo., 2 Colo. 528; 
ner very, v. Peo., 25 Colo. A. 531, 139% 

1118. 


Me.—State v. Chandler, 79 Me. 172, 
8 A 553. 

N. H.—St&ate v. Walker, 56 N. H- 
176; State v. Kinne, 39 N. H. 129. 


Pa.—Ebbs v. Com., 11 Pa. 374. 


Va.—Walker v. Com., 144 Va. 648, 
131 SE 230. 


Eng.—Grant v. Stone, 1 Vern. Ch. 
313, 23 Reprint 491. 


[a] Remedy must be by scire 
facias where defendant is out of the 
state and cannot be served with proc- 
ess. Warner v. Moore, 3 LuzLegReg 
(Pa.) 108. 

{b] The usual proceeding at com- 
mon law was by scire facias.— 


85 Ga. 


Schultze v. State, 43 Md. 295; State 
v. Walker, 56 N. H. 176, 178; Phil- 
brick v. Buxton, 43 N. H. 462; State 


v. Dowd, 43 N. H. 454. 


[ce] Recognizance is so far a judg- 
ment that it will uphold the award 
of an execution to enforce payment 
upon scire facias. Philbrick v. Bux- 
ton, 43 N. H. 462. 


{[d] Upon forfeiture of recogni- 
zance given by receiver in chancery 
to secure performance of his duties, 
where leave to sue upon the recogni- 
zance is granted, the next step is to 
proceed by writ of scire facias. Kirk- 
er v. Owings, 98 Fed. 499, 39 CCA 132. 


Court from which scire facias may 
issue see infra § 74. 


63. U. S.—Ewing v. U.S., 240 Fed. 


51 6Y “pss Crd] 
at law in the nature of an action of debt,°* will lie 
in the ease of a forfeited recognizance. In some ju- 
risdictions the practice relative to such enforcement 
has been regulated by statute®® or local practice,®® 
and remedies upon forfeited recognizanees being sub- 
ject to legislative action and statutory regulation, 
summary proceedings, rather than formal suits at 
law, have been allowed.*? Specific remedies author- 
ized by statute have been held cumulative to those at 
common law.®* Where assumpsit has been substi- 
tuted by statute for the action of debt, that form of 
action will lie to enforce a forfeited recognizance.®® 


[§ 70] 8. Nature.7° Recognizance being in the 
nature of a judgment,’! scire facias issued for the 
purpose of carrying it into effect may be considered 
as flowing from it’? and as but a continuation of the 
previous proceedings in the ease,’* it being a mere 
notice to the recognizors to show cause why the judg- 
ment nisi should not be made final,** although there 
are decisions holding that scire facias upon a recog- 
nizance is to be regarded as an original action.’® 
An action of debt on recognizance is said to be anal- 
agous to an action on a judgment.® 


[§ 71] 4. Joinder.*” An action to subject to the 
payment of the forfeited recognizance certain effects 
conveyed in trust to secure the sureties cannot be 
joined with an action on the recognizance.’ 


[§ 72] 5. Right To Maintain. Scire facias may 


241, 153 CCA 167; Dowlin v. Stand- 
ifer, 7 F. Cas. No. 4,041la, Hempst. 290. 


Colo.-—Tanquary v. Peo., 25 Colo. A. 


out 
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provisions of Can. Rev. St. ¢ 179, with- 
issuing a scire facias (Rex v. 
Townshend, 43 N. S. 1), (3) but recog- 


[§§ 69-73 


be maintained only on a valid recognizance*® which 
has become a matter of record®® and forfeiture duly 
taken thereon,*! properly certified into the court im 
which the action must be brought;*? hence where 
the condition of a recognizance does not comply with 
a statute under which it is given, scire facias will 
not lie.8* It has been held that where a statute re- 
quiring filing and recording is only directory, such 
filing and recording only being necessary to make 
the recognizance a lien upon land, an action may be 
maintained on it without certification of its forfei- 
ture, or its being filed and recorded;** but where the 
implication of the statute is that no proceedings can 
be had on the recognizance until it is certified, the 
return by the justice to the court 1s a condition pre- 
cedent to maintaining an action.’° A recognizance 
and .a judgment are both matters of record and of 
equal degree, and consequently one cannot be merged 
in the other; and although the plaintiff may have 
once had judgment in debt on the recognizance, he 
may still proceed by scire facias on the recognizance 
itself.*° 


Alias scire facias. Where the judgment of forfei- 
ture directs that a scire facias shall issue, no further 
order of the court is necessary for the issuance of 
an alias writ.®* 


[§ 73] 6. When Right Accrues. Generally action 
may be begun at any time after adjournment of term 


Peo wis 


Action of debt generally see Debt, 
AGEION =Of SS" Can JeesD el. 


dol, 139eP 1118. 


Ill.—Fimer v. Richards, 25 Ill. 289; 
Peo. v. Witt, 19 Ill. 169; Pate v. Peo., 
Toes 22 t. 


Ind.—State v. Inman, 7 Blackf. 225. 


Me.—State v. Boies, 41 Me. 344; 
Longley v. Vose, 27 Me. 179; State v. 
Folsom, 26 Me. 209. 


Mass.—Green v. Dana, 13 Mass. 
493; Com. v. Green, 12 Mass. 1; Bridge 
v. Ford, 4 Mass. 641. 


N. H.—State v. Welch, 59 N. H. 
134; State v. Walker, 56 N. H. 176; 
State v. Dowd, 43 N. H. 454; State 
v. Stevens, Smith 251. 


N. Y.—Peo. v. Van Eps, 4 Wend. 387. 


Pa.—Bodine v. Com., 24 Pa. 69; 
Com. v. Hoch, 1 Woodw. 332; War- 
ner v. Moore, 3 LuzLegReg 108. 

Vt.—Anonymous, Brayt. 214. 

[a] Where defendant resides in 
another county, the action of debt is 
preferable. Warner v. Moore, 38 Luz 
pease’ (Pa.) 108. And see infra § 


64. 
185; State v. Wells, 36 Iowa 238; 
State v. Gorley, 2 Iowa 52; Kinney 
v. O’Bannon, 6 Bush (Ky.) 692; State 
v. Randolph, 22 Mo. 474. 


65. See statutory provisions. 


[a] In Nova Scotia (1) formerly 
there was no settled practice relative 
to the enforcement of estreated re- 
cognizances, such as by scire facias as 
in England, and it was held that a 
rule nisi might issue, upon affidavit 
of the facts, and a judgment be en- 
tered if no cause be shown. Reg. v. 
Brown, 13 N. S. 51; Reg. v. Hickman, 
12 N. S. 255; Reg. v. Fhompson, 3 
NSIS. od (2) Subsequently, under 
Crown Rules rule 28, recognizances, 
the estreating and collecting of which 
were provided for in the code by a 
roll, and writ of fieri facias and ca- 
pias, and the whole disposed of to the 
crown, were enforceable under the 


State v. Vanvalkenburg, 15 Ind. | 


nizances given for security of costs 
on certiorari under Cr. Code § 1126, 
could only be enforced by motion un- 
der § 1096 to make absolute an order 
nisi for the attachment of the defen'd- 
ant and his sureties (Rex v. Town- 
shend, supra). % 


66. See cases infra this note. 


[a] In Louisiana motion is the 
only remedy pointed out by law. 
State v. Hay, 7 La. 78. 


67, ‘Peo vy. Quigs. 5b9ON., Yorsors ol. 


68. State v. Boies, 41 Me. 344 (so 
holding as to specific remedy allowed 
by St. [1885] c 166 § 24); Peo. v. Hick- 
ey, » Daly 365 [atl 59 N.Y. 83: 


69. Com. v. McCutcheon, 4 Pa. Co. 
309, 20 WklyNC 365 (act May 25, 
1887). 

70. Nature of scire facias: 
Generally see Scire Facias [85 Cyc 

1147]. 

On recognizance of bail see Bail § 337. 


71. See supra §§ 43-49, 
V2. ee hbilbrick vw. Burton, 43) sNeses 
462; Respublica v. Cobbet, 2 Yeates 


(Pa.) 352. 


73. Wood vy. Peo., 16 Ill. 171; State 
v. Heed, 62 Mo. 559; State v. Culp, 
39 Mo. 530; State v. Randolph, 22 
Pie poate And see cases supra notes 


74 MHallv. State, 15 Ala. 481; State 
v. Glaevecke, 33 Tex. 53. 


75. Cooper v. State, 23 Ark. 278; 
Darby v. State, 21 Ark. 523 (holding 
that under a statute providing that 
in all actions deemed local at com- 
mon law process may issue from the 
county where the injury was com- 
mitted to any other county where the 
defendant may be found, proceeding 
by scire facias on a recognizance is lo- 
cal and within the statute, and that 
the writ may issue to any county); 
Gray v. State, 5 Ark. 265; Blackwell 
v. State, 3 Ark. 320; Brewer vy. State, 
6 Lea (Tenn.) 198. 


76. Brooks v. U. S., 6 N. M. 72, 27 


77. Joinder of actions generally see 
Actions §§ 188-274. 


78. Peo. v. Skidmore, 17 Cal. 260. 

79. Whitted v. Governor, 6 Port. 
CAdaninssos (Danis ey. Com: .nt en omees. 
Mon. (Ky.) 113. 

80.. -Raysor <=: Peo. 20-1, 190; 


Slaten v. Peo., 21 Ill. 28; Peo. v. Wat- 
kins; 19 Tll. 117; Bacon v. Peo., 14 Til: 
312; State v. Smith, 2 Me. 62; Slape 
v. State, 44 N. J. L. 264. 


[a] Recording at length is not nec- 
essary; it is sufficient if the certifi- 
cate show that it has been filed before 
the suit was commenced. Leathers 
v. Cooley, 49 Me. 337. 


Sufficiency of filing or entry to con- 
stitute a record see supra § 21. 


81. I11—Combs v. Peo., 39 Ill. 183; 
Kennedy v. Peo., 15 Ill. 418; Brown 
v. Peo., 24 Ill. A. 72. 


Ind.—Votaw v. State, 12 Ind. 497; 
Andress v. State, 3 Blackf. 108. 


Kan.—Ingram v. State, 10 Kan. 630. 

Ky.—Com. v. Gilbert, 5 KyL 183. 

N. M.—Brooks v. U. S., 6 N. M. 72, 
Pal Ver eyalate 

$2. Connor, v.. Peo: 4° Colo, 134; 


Com. v. Cheney, 108 Mass. 33; Slape 
v. State, 44 N. J. L. 264. 


Effect of improper certification see 
supra § 17. 


83. Darling v. Hubbell, 9 Conn. 
Ae Lazarus v. Morris, 17 Pa. Dist. 


84. Adams v. State, 48 Ind. 212 
[overr Urton v. State, 37 Ind. 339]; 
Hannum v. State, 38 Ind. 32; Gachen- 
heimer v. State, 28 Ind. 91; Patter- 
son v. State, 12 Ind. 86. 

85. Peo. v. Green, 58 Ill. 236 (con- 
struing Rev. St. p 518 [Act March 3, 
1845]). 
goes -Philbrick y. Buxton, 43 N. H. 


87. Lane v. Peo., 76 Ill. 300. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 73-75] 


at which forfeiture is declared,®* but where the re- 
cognizance 1s to keep the peace and also to appear at 
a certain term of court, it has been held in some 
jurisdictions that the right of action accrues as soon 
as any act 1s done against the condition’® and that 
action may be brought before the term of court to 
which the recognizance is returnable and the defend- 
ant bound to appear,®® while in others the rule is 
otherwise, and it is held that suit brought previous to 
that term of court is premature,°! the latter decisions 
being placed upon the ground that it does not be- 
come a recognizance or debt of record until it is filed 
or recorded in the term’ of court to which it is re- 
turnable.®”? Statutes requiring that a judgment nisi 
be made final at the next term of court have been held 
to be directory only,®* and failure to do so will not 
defeat the right of action.®4 


[§ 74] B. Jurisdiction and Venue.°> As a gen- 
eral rule recognizances must be prosecuted in the 
court in which they were taken or to which they were 
returned,®® and scire facias can only issue from the 
court in possession of the record;®’ but actions on 


88. Peo. v. Carpenter, 7 Cal. 402. i 
89. 4 ’ lo. 4 eing sued 

SIEM ASSO ACG) EES not otherwise collected. 
90. Crump v. Peo., supra. Com., 


supra 


RECOGNIZANCES 


missioner’s office for the purpose of 
in the common pleas if 


(4) But even without 


[as CS] on 


recognizances, however, are not limited to such 
courts,®® and the jurisdiction may be determined by 
the amount of the penalty®® or the residence of the 
parties.! 


Criminal courts have no jurisdiction in the absence 
of statute to issue process for the collection of sums 
forfeited,? and on recognizance in a criminal case ju- 
risdiction of the action is in the courts having civil 
jurisdiction.? At common law the practice was to 
transmit the reeord to a court of civil jurisdiction and 
the sum forfeited was there collected by proceedings 
against the recognizors by scire facias* or an ac- 
tion of debt.® 


Venue in scire facias on a recognizance is loeal® 
and must be laid in the county where the record is,‘ 
but it is otherwise with actions on recognizances.*® 


[§ 75] C. Parties°—1. Plaintiff—a. Actions. 
Where a recognizance properly runs in the name of 
the state, action may be brought in the name of the 
state to enforce. it,1° although the recognizance is 


Variety we <solhmis= CN ye.) meonlise 


[a] Where district attorney has 
discretion as to which court he will 
sue in, whether or 


Bodine v. 


91. Darling v. Hubbell, 9 Conn. 350. 


92. Darling v. Hubbell, supra. See 
Supra § 72 note 80. 


93. State v. Johnson, 12 La. 547. 
94. State v. Johnson, supra. 
95. Cross references: 


Jurisdiction of: 

Actions on bonds, undertakings, and 
recognizances for bail see Bail § 
341. 

Courts generally see Courts §§ 13- 
aN es 


Justice of peace see Justices of the 
Peace §§ 57-126 

To_issue writ of scire facias gener- 
‘ally see Scire Facias [35 Cyc 
1147]. 

Venue of: 

Actions on bonds, undertakings, anid 
recognizances for bail see Bail § 
341. 

Actions generally see Venue [40 Cyc 
it 


\ 


96) Crisman ov.) Peo, «8 Efe 351; 
Adams v. Peo., 12 Ill. A. 380; State 
Van Wider 56 Nip OGee tate Ve 
Byrne, 38 Oh. Dec.-(Reprint) 302; 
Grant v. Stone, 1 Vern. Ch, 313, 23 
Reprint 491. ‘ 

97. Me.—State v. Brown, 41 Me. 
535; State v. Smith,,2 Me. 62. 

Mass.—Com. v. Downey, 9 Mass. 
520. 


N. H.—State v. Welch, 59 N. H. 134; 
State v. Kinne, 39 N. H. 129. 


N. J.—Slape v.. State, 44 N. J. L. 
264. 
Oh.—State v. West, 3 Oh. St. 509. 


Vt.—Shumway v. Sargeant, 27 Vt. 
440. 


Bng.—Carlton v. Young, 1 Aik. 332. 


[a] In Pennsylvania (1) the con- 
current jurisdiction of the common 
pleas to issue scire facias on a recog- 
nizance taken in the orphans’ court for 
owelty in partition was not abrogated 
by the Fiduciaries Act (Act June 7, 
1917 § 24). Poe's HEist., 29 Pa. Dist. 
857. (2) Under the act of Dec. 2, 
1783, and the act March 30, 1821, scire 
facias or an action of debt lies in the 
common pleas on a recognizance taken 
in the quarter sessions. Bodine v. 
Com., 24 Pa. 69. (3) The incongruity 
of maintaining scire facias in one 
court on a record remaining in another 
was answered by the Act March 24, 
1918, requiring all forfeited recogni- 
zances to be estreated into the com- 


this act it was held that the record 
of the quarter sessions, Sub pede si- 
gilli, would answer a plea of nul tiel 
record when pleaded to a scire facias, 
just as effectually as when pleaded 
to an action of debt. Bodine v. Com., 
supra. 

[b] Scire facias is not the com- 
mencement of a suit within the mean- 
ing of a practice act prohibiting suits 
from being brought out of the county 
where the cognizors may reside. Cris- 
mann vi Leora wll soue 


98. Mass.—Curtice v. Bothamly, 8 
Allen 336; Com. v. McNeill, 19 Pick. 
TEAR 


N. H.—-State v. Wheeler, 67 N. H. 
Bie 41 AS 3 


N. J.—Van Winkle y. Alling, 17 N. 
J. L. 446. 


N. Y.—Peo. v. Van Eps, 
387. 


Oh.—State v. West, 3 Oh. St. 509. 
Ont.—Cockrane vy. Myre, 6 Us. €.'@: 
289. 


4 Wend. 


B. 


fa] In New York (1) prior to the 
code the court of common pleas had 
exclusive equitable jurisdiction, under 
2 Rev. St. § 87, to remit or discharge a 
recognizance, and it was proper that 
action should be prosecuted in that 
court (Peo. v. Blackman, 1 How. Pr. 
221, 1 Den. 632; Peo. v. Van Eps, 4 
Wend. 387), (2) and while the general 
sessions (Peo. v. Blackman, supra) 
(3) and supreme court (Peo. v. Black- 
man, supra) (4) both had jurisdiction 
of an action on a forfeited recogni- 
zance, it was held that they would not 
exercise it, because it was inconven- 
ient, unless special reason was shown 
(Peo. v. Blackman, supra). 


[b] Debt is proper form of action 
in court where recognizance is not 
filed and recorded.—State v. Wheeler, 
67 N. H. 511, 41 A 1738. 


99. Blackwell v. State, 3 Ark. 320; 
Hawkins vy. State, 24 Ind. 288; Mc- 
Cole v. State, 10 Ind. 50; State v. In- 
inane i blackt.» Gnd») 225; ROSS Vs 
State, 6 Blackf. (Ind.) 315. 


[a] When beyond justice’s juris- 
diction it should be certified to the cir- 
cuit court and scire facias may is- 
sue from such court. Ross y. State, 6 
Blackf, (intd-) /315. 

Lamecol vee blackman, iL Elow, jer: 
221, 1 Den. (N. Y.) 682; Burtus v. Mc- 
Carty, 13 Johns. (N. Y.) 424; Davis 


not the parties 
all reside in the county in which the 
recognizance was taken, the residence 
of the bail could make no difference. 
Peo. v, Allen, 2 HowPr (N. Yu) 34. 


2. State v. Kinne, 39 N. H. 129. 
3. Peirce v. Morgan, 3 La. 342. 
4. State v. Kinne, 39 N. H. 129. 


[a] In England recognizances were 
estreated after default to the ex- 
chequer, a court having civil juris- 
diction. State v. Kinne, 39 N. H. 129. 


5. State v. Kinne, supra. 


6. Darby v.. State, 21 “Ark, 5235 
Smith v. Clark, 1 Ark. 63. 


% Smith y.1Clark® Suprass Statemve 
Culp, 39 Mo. 530. 


Wee State v. Vanvalkenburg, 15 Ind. 


9. Parties to action on recogni- 
zance given by officer to secure per- 
formance of his duty see Officers § 426 
et seq. 


Parties plaintiff to action on recog- 
nizance of bail see Bail § 342. 


10. State v. Wettstein, 64 Wis. 234, 
25 NW 34 
[a] Action may be and must be 


brought in name of state where the 
statute requires that the recognizance 
be taken in the name of the state. 
State v. Wettstein, 64 Wis. 234, 25 
NW 34. 


[b] “Phe people of the United 
States in the territory of Idaho” (stat- 
utory form under Cr. Pr. Act § 503) 
and “the people of the territory of 
Idaho” are substantially the same, and 
an action could be maintained on a 
recognizance in the name of the peo- 
ple of the United States in the terri- 
tory of Idaho. Peo. v. Myers, 1 Ida. 
355. 

[c] Use of abbreviations.—In 
view of Civ. Pract. Act § 657, permit- 
ting the use of such abbreviations as 
are commonly used in the English lan- 
guage, it was held that no objection 
could be founded on the fact that the 
action was brought in the name of 
“the people of the ‘U. S.’” Peo. v. 
Sloper, 1 Ida. 158. 


[d] In Texas the right of the state 
to sue on a recognizance taken in the 
name of the president of the republic 
before annexation was placed beyond 
question by Const. art 13 § 2. Lawton 
v. State, 5 Tex. 272. 


578 [53 C.J.] 
taken for the benefit of a county,!! a county school 
fund,!2 or a party entitled to owelty in partition.’® 
But there 1 is authority to the contrary, and it has been 
held that suit may be brought in the name of the 
county, where the county has a direct interest in 
the collection of the amount due on the recogni- 
zance.* In an action by the state no relator need 
be named,?® but as each individual having an interest 
in the recognizance may use the name of the state 
to enforce that interest, convenience requires the 
name of the cestui que use to be suggested of rec- 
ord, and this is frequently done.+® All the cestuis que 
use need not be marked of record, however,'’ and 
less than the whole number may sue in the name of 
the state and recover so much of the fund as they 
show themselves entitled to.1° Where a statute pro- 
vides that recognizances when forfeited shall be re- 
covered by the city attorney for the use of the munic- 
ipality, an action cannot be maintained thereon by 
the state,?® nor can an action be maintained by the 
state on a recognizance running to a municipality in 
a prosecution for violation of a city ordinance.?° 


[§ 76] b. Scire Facias.2t A party who is to have 
the benefit of a recognizance may have a scire facias 
upon it,?? and it has been held that it may as well 
be brought in the name of the party in interest as in 
the name of a conusee who has no interest therein.?% 


[§ 77] 2. Joinder of Parties Defendant—a. In 
Actions. In debt on a joint and several recogni- 
zance, plaintiff may bring a several action against 
each cognizor, or a joint one against them all.?+ 
Where a statute provides that in all cases of joint 
obligations suits may be brought against one or more 
of those liable, it has been held that an action might 
be maintained against the surety in a joint recogni- 
zance without joining the principal.?° 


[§ 78] b. In Scire Facias. The authorities are 
conflicting as to whether a joint scire facias may be 


11. Terr. v. Hildebrand, 2 Mont. 23. 
426. infra § 79 note 42. 

“The state is the trustee for the 24. 
money so recovered, and the law de- | 284; 
clares to whom it shall go.” ‘Terr. v.| (Ky.) 128. 
Hildebrand, supra. 

12. Hawkins v. State, 24 Ind. 288. 


13, Kidd v.°Com., 16. Pa. 426. 


Swerdsfeger v. 


14. Mendocino County yv. Lamar, 26. 
30 Gal. 627; Shelby County v. Sim- 27. 
monds, 33 Iowa 345 (holding that|Crisman v. Peo., 


where the recovery is to be paid into 


the school fund of the county, the fal 
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Bishop v.. Drake, 


25. Tillson vy. State, 29 Kan. 452; 
State, 
(construing Gen. St. p 183 §§ 1, 4). 


See Scire Facias [35 Cye 1155]. 


Chumasero v. Peo., 18 Ill. 405; 
8) TW 851 


It is several in its effect upon| 59 GC 


[§§ 75-79 


maintained on a several obligation,?* but it is held in 
some jurisdictions at least that such scire facias may 
be sued out against both the principal and the surety 
on a several recognizance.*? Where the recogni- 
zance is joint and several, in accordance with the gen- 
eral rules governing joinder of parties to joint and 
several obligations,?® scire facias may issue against 
all the parties jointly, or each may be sued several~ 
ly;?° oe in the absence of statute permitting it,°° 
it is improper to. join part and omit the others, for 
in such case they are sued neither jointly nor sever- 
ally,?1 and the rule is not changed by a statute pro- 
viding that in case of default process shall issue 
against such of the recognizors as the prosecuting of- 
ficer direct.*?, Where joint all parties must be made 
defendant,*? but under a statute providing. that in 
all cases of joint obligation suit may be brought and 
prosecuted in the same manner as if it were joint and 
several, scire facias may issue severally against par- 
ties to a joint scire facias.** In accordance with | 
the general rule*® it is held that scire facias against 
one of two joint recognizors and the administrator of 
the other is a misjoinder.*® 
[§ 79] D. Process**—1. In General. Process 

upon a forfeited recognizance, whether scire facias 
or summons, has been said to be rather judicial than 
original.?® As the object of process is to give no- 
tice and an opportunity to make defense,’ which 
notice and opportunity is furnished by scire facias, 
scire facias instead of summons is sufficient.*° | 
Scire facias serves the double purpose of process and 
pleading,#? and should run in the name of the com- 
monwealth or people as may be directed by statutory 
or constitutional provision,*” and has been held to be 
within the provision of a statute providing that proe- 
ess may issue from the county in which the proceed- 
ing 1s had to any county in the state.*® In an action 
of debt on recognizance the process should be to an- 
swer a plea cf debt “on recognizance.”’4# 


supra. See 34. Barton v. Vanzant, 1 Mo. 190. 


35. See Executors and Administra- 


Bruce v. Colgan, 2 Litt. (Ky.) | tors § 2027. 
Fowler v. Com., 4 T. B. Mon. 


36. State Treasurer vy. Friott, 24 
vVt.'134. But see Ebbs v. Com., 11 
Pa. 374 (holding that in the case of an 
orphans’ court recognizance which 
was a lien upon land that scire facias 
properly issued against the survivor 
and the administrator of a deceased 
eognizor). 


37. Process generally see Process. 
J. p 482. 


21 Kan. 475 


county is the proper party to recover 
and hold the money, but not deter- 
mining that the action could not have 
been brought in the name of the 
state). 


15. Black v. State, 58 Ind. 
Hawkins v. State, 24 Ind. 288. 


‘[a] Where brought on the relation 
of any one the name of the relator 
may be stricken out as surplusage. 


589; 


Black v. State, 58 Ind. 589; Hawkins 
v. State, 24 Ind. 288. 
16. Kidd v. Com., 16 Pa. 426. 


17. Kidd v. Com., supra. 
18. Kidd v. Com., supra. 


> 19. State v. Desforges, 5 Rob. (La.) 
53. 
20. Lilliston v. State, 7 Oh. A. 344. 
21. Parties to scire facias gener- 
ally see Scire Facias [85 Cyc 1155]. 


oan Bishop y. Drake, Kirby (Conn.) 


each, and judgment or award of exe- 
cution is also several.—Chumasero vy. 
Peo., 18 Ill. 405; Crisman y. Peo., 8 Ill. 
351. 


28. See Parties §§ 145, 158. 

29. Chumasero v. Peo., 18 Ill. 405; 
Crisman v. Peo., 8 Ill. 351; ree Vv. 
Chandler, 79 Me. 172, 8 A 558 


30. See statutory Mra cioh 3: 


31. State v. Chandler, 79 Me. 172, 
8 A 553 


cinder of parties generally see 
Parties § 145 note 3; and § 158. 


32. State v. Chandler, 79 Me. 172, 
8 A 553 (construing Rev. St. c 133 
§ 20). 

83. Peo. v. Sloper, 1 Ida. 158; Ban- 
ta v. Peo., 53 Ill. 484; Stebbins v. Peo., 
27 Ill. 240; Alley v. Peo., 6 Ill. 109. 


[a] That principal has absconded 
does not dispense with necessity of 
issuing scire facias against him. Al- 
ley v. Peo., 6 Ill. 109. 


38. U. S.—U. S. v. Davenport, 266 
Fed. 425 [aff 276 Fed. 803]. 


Ill.—Crisman v. Peo., 8 Ill. 351. 


eons Y.—Davis v. Packard, 6 Wend. 


Or.—Colvig v. Klamath County, 16 
Or. 244, 19 P 86. 


Pa.—Respublica vy. Cobbet, 3 Dall. 
463, 1 L. ed. 683: 


S. C.—State v. Johnson, 77 S. C. 252, 
57 SE 846. 

See supra § 70. 

89. State v. Jones, 88 N. C. 
See Process §§$ 17, 56 note 88 [a]. 


683. 


40. State v. Jones, 88 N. C, 683. 
41. Shadley v. Peo., 17 Ill. 252. 
42. Shadley v. Peo., supra. See 


supra § 76 note 23. 
43. Darby v. State, 21 Ark. 523. 


44. Van Winkle v. Alling, 17 N. J. 
L. 446. 


For later cases, developments anid changes in the’ law see Annotations, same title and section number. 


§§ 80-82] 


[§ 80] 2. Service of Process or Scire Facias. 
While the ordinary rules as to the service of process 
apply in the case of actions and scire facias upon 
forfeited recognizances,*®> as in the ease of scire 
facias generally,*® two returns of nihil are equivalent 
to personal service** and judgment awarding ex- 
ecution may be awarded upon such return as well as 
upon personal service.** As in the case of other 
process*® an amendment of the return may be al- 
lowed.°° One defendant cannot complain of lack 
of service upon another;*! and a writ of scire facias 
eannot be served by a sheriff in any county other 
than his own without express statutory authority.°? 


Notice to show cause, authorized by statute in case 
of forfeited recognizance, has been held to be prop- 
erly served by leaving a copy with the defendant 
in a foreign state.*3 

[§ 81] E. Quashing and Discontinuance. A scire 
facias will not be quashed on motion if sufficient ap- 
pear on the entries and files of the court to justify 
an award of execution.®* A suit or scire facias may 
be discontinued as to a defendant not served,®® and 
such a discontinuance will not operate as a discontin- 
uance as to all.°® Proceeding to judgment against 
codefendants is not a discontinuance as to a defend- 
ant not served with process,*®? but the case may aft- 
erward be dismissed as to him.°§ Formal discon- 


45. State v. Johnson, 12 La. 547. 
Service of process generally see 


SW 43. 
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56. Hall v. State, 15 Ala. 431; Coop- | P 


[53 C. J.J] 579 


tinuance is not necessary.°® Scire facias is a eivil 
cause,°® and, as in the case of other such causes,°? 
is not discontinued by an unexplained failure of the 
court to take action for one or more terms.®? 


[§ 82] F. Defenses. The defense should strike 
at the record and show valid reasons why the judg- 
ment of forfeiture should not be made final,®* but 
the recognizance and forfeiture being a record and 
importing verity the falsity of the record cannot be 
urged as a defense. It cannot be urged as a de- 
fense that the proceeding in which the recognizance 
was taken was erroneous or defective,°®> or based 
on an unconstitutional statute,°° or upon an indict- 
ment returned by a grand jury having no jurisdie- 
tion,®* or upon an insufficient indictment;°* nor can 
it be shown that the recognizance was illegally or 
fraudulently taken,°® or entered into under a mis- 
take as to its conditions;’° nor that a party was in- 
duced to enter into it while intoxicated;*1 nor that 
a cosurety was incapacitated ;** nor that the obligor 
was conditionally discharged by a subsequent agree- 
ment.‘? Matters outside the record showing the lack 
of jurisdiction of the proceedings in which the re- 
cognizance was taken cannot be shown.*4 Nor is 
it a defense that the party suing in the name of the 
state is not entitled to the money.*®> But the per- 


Be Dilley v. State, 3 Ida. 285, 29 
48. 


Process 50 C. J. p 432. er v. State, 23 Ark. 278; Pleasants v. 68. Lee v. State, 25 Tex. A. 331, 
46. See Scire Facias [35 Cyc 1154]. | State, a4 fara A. are LO ee Ay 8 SW 277. 
oe 5 . 57. oode v. State, ex, ; 69: ' Peacock v. Peo:, “33> lI 3313 

LSchs saad arses SAE Lana oat pee: Pleasants v. State, 29 Tex. A. 214, 15| Huggins v. Peo., 39 Ill. 241; Plummer 
v. State, 5 Ala. 21. ; SW 43. v. Peo., 16 Ill. 358; Martin v. Camp- 
Colo.—Chase v. Peo., 2 Colo. 528. [a] Showing of diligence to ob-| bell, 120 Mass. 126; Clark v. McCom- 


Ili.i—Sans v: Peo., 8 Ill. 327. 
3 Blackf. 


tain service need not be made.—Pleas- 
ant v. State, 29 Tex. A. 214, 15 SW 43. 


man, 7 Watts & S. (Pa.) 469; 
Tobin,7 10 "Pa." Cos 106; 
Davenport, 4 Kulp (Pa.) 426. 


Hall v. 
Searfoss v. 


irae v. State, 58. Goode v. State, 15 Tex. 124. 6 Vion Doekeich ogee eae 
h os) 9 . i . Ala. 671. le rms OCKeU-DOOK, etc., ovel- 
Mo.—State v. Culp, 39 Mo. 530. a eta ea ty Co. v. Posey, 40 Pa. Super. 361. 
48. Stokes v. Peo., 63 Ill: 489;] ~¢) tunt v. State, 62 Ala. 196 71. Cooper vy. Harter, 1 Ind. 427. 
Lytle v.-Peo., 47 Ill. 422; Besimer v. x RE Mic ENBEH |e x 3 [a] Drunkenness.—‘It is to be in- 


Peo., 15 Ill. 489; Sans v. Peo., 8 Ill. 
327; Alley v. Peo., 6 Ill. 1909; ,\Graham 
v. State, 7 Blackf. (Ind.) 313; Smith 
v. State, 12 Nebr. 309, 11 NW 317. 


49. See Process 50 C. J. p 432. 
50. Peacock v. Peo., 83 Ill. 331. 


Scire facias generally see Scire 
Hacias [35 Cye 1467]. 


51. O’Brien v. Peo., 41 Ill. 456. 


[a] Where service is upon the 
sureties only they cannot complain 
that judgment was taken against the 
principal as well as themselves; it is 
such an error as the principal alone 
can complain of. O’Brien v. Peo., 41 
Ill. 456. : 

Persons entitled to object to defects 
in or want of service generally see 
Process § 319. 

52. Petty v. Peo., 118 111. 148, 8 NE 
304; Petty v. Peo., 19 Ill. A, 317. 


53. State v. Johnson, 77 S. C. 252, 
57 SH 846. 

“The notice required is not original 
process to obtain jurisdiction, but is 
a continuation of proceeding in which 
the court already had jurisdiction.” 
State v. Johnson, supra (notice to 
show cause under Cr. Code [1902] § 
85 et seq). 


54. State v. Littlepage, 30 Mo. 322. 

Form and requisites of scire facias: 
As a pleading on forfeited recogni- 

zance see infra §§ 84-89. 
Generally see Scire Facias [35 Cyc 

1152 et seq]. 

55. Hall v. State, 15 Ala. 431; 
Pleasants. v. State, 39 Tex. A. 214, 15 


See Dismissal and Nonsuit § 135. 
62. Hunt v. State, 63 Ala. 196. 
Delay in prosecuting as cause for 


| discontinuance or nonsuit in case of 


scire facias generally see Scire Fa- 
cias [35 Cye 1157]. 


Failure to prosecute as ground for 
nonsuit. or discontinuance generally 
see Dismissal and Nonsuit §§ 110-121. 


63. State v. Peyton, 32 Mo. A. 522. 


Defenses to action or proceeding on 
recognizance of bail see Bail § 340. 

64. U.S. v. Davenport, 266 Fed. 425 
[aff 276 Fed. 803]; Peo. v. Watkins, 
LOR eats Bisans we Peo, 8= T1532; 
State v. Wenzel, 77 Ind. 428; Com. v. 
Kanenheimer, 25 LegInt (Pa.) 124. 


Ae: Ala.—Peck vy. State, 63 Ala. 
ne 


Conn.—Douglass vy. Wickwire, 19 
Conn. 489. 


Ind.—Friedline v. 
366; Adams v. State, 48 Ind. 212; 
State v. Gachenheimer, 30 Ind. 638; 
Cutshaw v. Birge, 4 Blackf. 511. 


Me.—State v. Gilmore, 81 Me. 405, 
17 A 316. 


State, -93° Ind. 


N. H.—State v. Kinne, 39 N. H. 
129. é 

Pa.—Ridley v. McKinley Mut. Ben. 
Soc e4omela sitper., oll (Com eve 


Rhoads, 20 Pa. Dist. 1036. 

Vt.—Middletown Treasurer v. 
Ames, 7 Vt. 166. 

Va.—Archer v. Com., 10 Gratt. (51 
Va.) 627. 

66. Peo. v. 
528. 


Rubright, 160 Ill. A. 


ferred'that the judges, or other prop- 
er officers of the Court, would not 
have permitted a recognizance to be 
entered by a person absolutely de- 
prived of his understanding by drunk- 
enness. If, by any means, a recogni- 
zance entered into by a person in such 
condition should get upon the records 
of a Court, it would, no doubt, be set 
aside on proper proceedings for that 
purpose; but, while standing in full 
force, a recognizance cannot be im- 
peached collaterally for the want of 
capacity of the person by whom it 
was acknowledged.’ Cooper v. Hart- 
er, 1 Ind. 427, 430. 


72. Mussulman v. Peo., 15 Ill. 51. 
73. See cases infra this note. 
[a] Thus (1) it is no defense to 


an action on a recognizance given to 
secure support of his wife that the 
husband agreed with his wife that if 
she would waive payment he would 
apply for a divorce, which divorce 
proceedings were pending (Com. v. 
Fellman, 17 Pa. Dist. 1060), (2) or 
that the wife afterward agreed’ to 
live with the husband, and that if 
she should leave him the recognizance 
should be null and void (Com. vy. Good, 
LPs. Dist L061). 


74. Wallingford v. Hall, 45 Conn. 
350; State v. Sutcliffe, 16 R. I. 520, 
17 eA+920; 

75. Com. v. Lightner, 
Seichaae Li. 

[a] Reason for rule.—The com- 
monwealth can recover for the bene- 
fit of those concerned without proof 
that the suit was brought at request 


9 Watts & 
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formance of the condition’® or that its performance 
was prevented by an act of God?’ or of the law,** 
payment of the obligation,’® or want of authority to 
take the recognizance’® but not the fact that the 
officer taking the recognizance was merely a de facto 
officer,S! may be urged in defense. Any defense may 
be interposed to a secire facias which may be made 
to a declaration.’2 Statutes providing that no ae- 
tion or judgment on a recognizance shall be defeated 
by reason of any defeet in form, have been held 
broad enough to include proceedings by scire faci- 
as.53 Where the party secured by a defective re- 
cognizance disregards it and treats it as a nullity, 
it is a good defense to a proceeding to enforce it.** 
A surety cannot avail himself of any insufficiency 
due to himself,®* or of any defense not equally good 
for the principal.*® 

Relief from forfeiture. Matters entitling the par- 
ties to relief from forfeiture should be set up by peti- 
tion for such relief and not by way of defense in an 
action to enforce the recognizance.*? 

Set-off. A claim against a town cannot be set off 
against penalty in action on forfeited recognizance 
given to the town.*§ 

Manner of raising defense. 


of the cestuis que use, and the right 
to the money will be determined when 
collected from the defendant. Com. 


Defense to scire facias 


substantial. 


RECOGNIZANCES 


cy arising from the filling in of such 
blanks, even though the objection be 
Mooney v. Peo., 


[§§ 82-84 


or an action on a recognizance should generally be 
by plea, answer,*® or affidavit of defense where re- 
quired,®° and remission or exoneration should be 
sought by petition or motion;®! but there is author- 
ity to the effect that where the ground of defense 
is such that on an application therefor the court 
should and ought to enter a judgment for an exon- 
eratur, there is no reason against specially pleading 
the defense, if it be a bar to the action.°” 

[§ 83] G. Pleading®*—1. Declaration or Com- 
plaint; Scire Facias. Under the former English 
practice a scire facias was a writ merely and a dec- 
laration was also filed,°* but under modern practice 
the scire facias on a forfeited recognizance fills the 
place of both the summons and declaration®® and 
no declaration®® or petition®’ is necessary. 


[§ 84] 2. Sufficiency of Scire Facias or Declara- 
tion®*—a. In General. A writ of scire facias should 
show all the acts essential to the validity of the 
recognizance.®® i should contain every material 
allegation necessary to a recovery,! and should state 
with reasonable certainty” sufficient facts to justify 
the rendition of final judgment. Immaterial errors 
or defects in a scire facias will be disregarded.* The 
prayer of the scire facias should require defendants 
Furguson, 50 Mo. 470; 


dolph, 22 Mo. 474; State v. 
haney, 20 Mo. A. 584. 


State v. Ran- 
McEl- 
ak SUD 


v. Lightner, 9 Watts & S. (Pa.) 117. 134 } 97. State v. Glaevecke, 33 Tex. 53. 
76. Sans v. Peo., 8 Ill. 327. And 86. McMicken v. -Com., 58 Pa. 213, 98. Form and sufficiency of: 

ae Sh infra this eae Aiaaea 87. Foulke v. Com., 90 Pa. 257. Declaration in action of debt gen- 
a ppearance of accused and de- i . erally see Debt, Action of § 20 et 

parture without leave after a plea of Hee Wale ford Vv. jita youn seq. 

guilty and while court had sentence 89. Ss inf 91 Writ of scire facias generally see 

under consideration was not a_per- CoE : - Scire Facias [35 Cye 1152]. 

ormance in view of condition bind- 90. See infra 0 F 

ing defendant not to depart without 91. Peo. v. Manning, 99. Griffin v. State, 48 Ind. 258. 


leave of court. State v. White, 164 


We Cs 408, 79) SE) 297. 


Y.) 297, 18° AmD 451. 
Proceedings for remission see supra 


8 Cow. (N. _1. Gray v. State, 5 Ark. 265; Far- 
\ ris v., Peo., 58 Ill. 26; Conner vy. Peo., 
20 Ill. 381; Wood v. Peo., 16 IH. 171; 


Bacon v. Peo., 14 Ill. 312; State v. 


roe v. Com., 14 Gratt. (55 | sg 64-67. 

a 3 

3 92. Peo. v. Bartlett, 3+-Hill CN. Ye) 
78. Caldwell v. Com., 14 Gratt. (55 | 570; Caldwell v. Com., 14 Gratt. (55 

Va.) 698. Va.) 698. See Bowling v. Com., 123 
79. Sans v. Peo., 8 Ill. 327; White | Va. 340, 96 SE 739 (where the defense 


v. Hall, 91 Vt. 57, 99 A 274 (satisfac- 
tion of the judgment proceeded on 
is a matter of defense). 


80. Carmody v. State, 105 Ind. 546, 
5 NE 679; Harris v. Simpson, 4 Litt. 
(Ky.) 165, 14 AmD 101. 

81. Ark.—Pack v. State, 
230. 

Conn.—Brown _v. 
Conn. 432, 4 AmR 89. 

Ill.—Peo. v. Meacham, 74 Ill. 292; 
Peo. v. Watkins, 19 Ill. 117; Kuhle 
WenkecOs,nGn Ll. Ay (378: 

Kan.—-Rheinhart v. State, 14 Kan. 
318. 

N. Y.—Peo. v. Cook, 14 Barb. 259 
faff 8 N. Y. 67]; Wilcox v. Smith, 5 
Wend. 231, 21 AmD 213. 

Pa.—Sturgeon vy. Com., 22 WklyNC 
146. 

82. Wood yv. Peo., 16 Ill. 171. 

83. Walker v. Com., 144 Va. 648, 
131 SE 230 (construing Code § 4981). 

Curative acts see supra § 36. 

84. Allen v. Kellam, 94 Pa. 253. 

[a] Thus, where a party secured 
by a defective recognizance given to 
stay a judgment ignores it and has 
execution issued on the judgment, his 
action affords a defense to an action 
on it. Allen v. Kellam, 94 Pa. 253. 

85. Mooney v. Peo., $1 Ill. 134. 

[a] Thus a party filling the blank 
spaces in a printed form of. recogni- 
zance cannot object to any insufficien- 


23 Ark. 


O’Connell, 36 


of act of law was set up by special 
plea to a scire facias). 

Defenses which may be set up by 
special plea see infra § 91. 

93. Pleading generally see 49 C. J. 
pid; 

Scire facias generally 
Facias [35 Cye 1152], 


see Scire 


aA State v. McElhaney, 20 Mo. A. 
4. 
95. Ark.—Cooper v. State, 23 Ark. 
278; Gray v. State, 5 Ark. 265. 
Il1l.—Compton v. Peo., 86 Ill. 176; 
Peacock v. Peo., 838 Ill. 331; Welborn 


v. Peo., 76 Ill. 516; Rietzell v. Peo., 72 


GW CLS, IRWIN Neto Aas UGE ADE 
Conner v. Peo., 20 Ill. 381; Shadley v. 
Peo. 17 Tk 252° 

Miss.—Tucker v. State, 55 Miss. 


452; Curry v. State, 39 Miss. 511. 


N. Y.—State v. Delaney, 76 N. J. L. 
DATS VO AN Silt, 


Tenn.—State v. Johnson, 6 Baxt. 


198; State v. Robinson, 8 Yerg. 370. 
Va.—Gedney v. Com., 14 Gratt. (55 
Va.) 318. 


But see State v. Glaevecke, 33 Tex. 
53 (disapproving language used in 
State v. Cox, 25 Tex. 404, and holding 
that a scire facias does not stand in 
the place of a petition, that it is the 
precept of the court, and that no pe- 
tition is necessary). 


96. Lawrence v. Peo., 17 Ill. 172; 
Wiood=V- Peo. iG Ul all eems carte mvc 


Johnson, 6 Baxt. (Tenn.) 198; Brown 
v. State, 43 Tex. 349; State v. Cox, 
25 Tex. 404. 


[a] Failure to allege that recog- 
nizors are bound to the state in the 
sum mentioned in the recognizance 
renders a scire facias fatally defec- 
tive. Darby v. State, 21 Ark. 523. 


[b] Where it contains all the al- 
legations of a good complaint it is 
sufficient, it being immaterial what it 
x called. Patterson v. State, 10 Ind. 

{c] Form of scire facias on recog- 
nizance and judgment held sufficient. 
—Thrash v. State, 16 Tex. A. 271. 


Statement of cause of action in 
pate generally see Pleading §§ 
140-170. 


2. State v. Cox, 25 Tex. 404. 


3. Blackwell v. State, 3 Ark. 320; 
Hicksty. State, 3 Amik: Siig) eS tatemvs 
Cobb, 71 Me. 198; State v. Littlepage, 
30 Mo. 322; Brown v. State, 43 Tex. 
349. 


[a] Scire facias should state (1) 
enough to answer the purposes of a 
petition and writ of citation (Brown 
v. State, 43 Tex. 349; Cowen v. State, 
3 Tex. A. 380); (2) and the facts of 
which the parties are required to take 
notice and which they are called up- 
on to answer (State v. Cox, 25 Tex. 
404). 

[b] Must show sufficient on its 
face to justify judgment asked.— 
WoOodRvnn 2e0:, em LS sia ea nea V.. 
State, 3 Blackf. (Ind.) 344; Andress v. 
State, 3 Blackf. (Ind.) 108. 


4. Kearns v. State, 3 Blackf. (Ind.) 


For later cases, developments anid changes in the law sée Annotations, same title and section number. 


§§ 84-86] 


to show cause why final judgment should not be ren- 
dered or execution awarded against them;° but if 
the prayer be erroneous it is but matter of form, and 
cannot be availed of on general demurrer® and sur- 
plusage therein can be disregarded.? Where the 
form of scire facias is prescribed by statute® scire 
facias on a forfeited recognizance which conforms 
thereto is good. 


Declaration or complaint. As in other causes of 
action?® in an action to recover on a forfeited recog- 
nizance where the allegations necessary to a recovery 
are fully, specifically, and definitely stated the peti- 
tion is good.1+ In an action of debt the facts should 
be set out formally,!? and all matters of record upon 
which plaintiff relies should be referred to in the 
declaration with a prout patet per recordum.?? 


[§ 85] b. Particular Allegations'4—(1) Before 
Whom Taken and Authority. The declaration or 
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seire facias should aver before whom the recogni- 
zance was taken,!° and that such officer had author- 
ity and jurisdiction to take it;1° but the special facts 
showing that the officer had authority in the partie- 
ular case need not be alleged.17 It has been held 
that it should be averred that the recognizance was 
taken by order of court,!® but that, where it is al- 
leged that it was entered into, it need not be alleged 
that it was entered into in open court.?® 


[§ 86] (2) Acknowledgment, Approval, and Re- 
turn. A scire facias or declaration must show that 
the recognizance was acknowledged,?° and approved 
by the officer taking it,?! and was returned and filed 
or made a record in the proper court when return is 
required.??, These facts, however, need not appear 
by direct averment, but it is sufficient if they appear 
by recital or otherwise,?* or, it has been held, are 


334; State v. Culp, 39 Mo. 530; Snow- 
CEN Give States nom DLO. ASS State: LV. 
Glaevecke, 33 Tex. 53; Davidson v. 
State, 20 Tex. 649; Gedney v. Com., 
L4sGratt.(55. Va.) 818. 


5. Davidson v. State, 20 Tex. 649. 


6. Unterrein v. Mclane, 10 Mo. 
343; Snowden v. State, 8 Mo. 483; 
Barton v. Vanzant, 1 Mo. 192. But 
see Blackwell v. State, 3 Ark. 320 
(holding that where the demand of 
the writ was for a sum not within 
the jurisdiction of the court motion 
in arrest of judgment should have 
been sustained). 

[a] Judgment will be rendered not 
according to the prayer but as the law 
ee eer ow den Vi States 3. Mo. 


7. State v. Dickenson, 7 N. C. 10. 
8. See statutory provisions. 


9. Gooden v. State, 35 Ala. 430; 
State v. Williams, 17 Ark. 371; Can- 
non vy. State, 17 Ark. 365. 


10. See Pleading § 140 et seq. 

11. Swerdsfeger v. State, 21 Kan. 
475. : 

[a] Form of complaint in action 


on recognizance held sufficient.—Peo. 
v. Shaver; 4 Park. Cr. (N. Y.) 45. 

12. State v. Folsom, 26 Me. 209. 

[a] Declaration setting out facts 
as if process was in scire facias is 
demurrable.—State v. Folsom, 26 Me. 
209. 

13.- State v. Davis, 43 N. H. 600. 

14. Necessity of describing offense 
in scire facias or action on recogni- 
zance for bail see Bail § 350. 

15) eBaconvive se Co. 4. Deo L2 
Thomas vy. Peo., 13 Ill. 696; Griffin v. 
State, 48 Ind. 258; Andress v. State, 
3 Blackf. (Ind.) 108; McMahan v. 
Knox, 4 Bibb (Ky.) 450. 

16. Ark.—Hogan v. State, 23 Ark. 
636; State v. Sartain, 23 Ark, 541; 
Darby v. State, 21 Ark. 523; Gray 
v. State, 5 Ark. 265; Blackwell v. 
State, 3, Ark. 820; Hicks.v. State, 3 
Ark. 313. 

Ill.—Noble v. Peo., 9 Ill. 433. 

Ind.—Friedline v. State, 93 Ind. 366; 
Hannum vy. State, 38 Ind. 32; Myers 
v. State, 19 Ind. 127; Blackman v. 
State, 12 Ind. 556; Andress v. State, 
3 Blackf. 108. 

Ky.—Chinn y. Com., 5 J. J. Marsh. 
29; Madison v. Com., 2 A. K. Marsh. 
Lt. 

Me.—Dodge v. Kellock, 13 Me. 136; 
Libby v. Main, 11 Me. 344; State v. 
Smith, 2 Me. 62. 

Mass.—Harrington v. Brown, 7 
Pick. 232; Bridge v. Ford, 4 Mass. 
641. But see Bent v. Stone, 184 Mass. 
92, 68 NE 46 (to the effect that it 


was not necessary that the recogni- 
zance should state the facts which 
gave a special justice jurisdiction, or 
that they should be set forth in the 
declaration, it being sufficient if they 
appeared of record). 

Sanam v. Hildebrand, 2 Mont. 


N. H.—State v. Kinne, 39 N. H. 129. 
N. Y.—Peo. v. Young, 7 Hill 44. 
Tenn.—State v. Arledge, 2 Sneed 


[a] Where recognizance described 
in the declaration is such a one as 
the statute authorized .the justice to 
take under certain circumstance, it 
must be presumed in favor of the act 
of the justice, that the case was with- 
in his jurisdiction, and the declara- 
tion is sufficient. State v. Inman, 7 
Blackf. (Ind.) 225. 

Leer Ss — Us LV BG EOree) op hl: 
Cas. No. 15,199, 3 Dill. 431. 

Ind.—Friedline v. State, 93 Ind. 366. 

Mich.—Peo. v. Dennis, 4 Mich. 609, 
69 AmD 338. 

N. Y.—Peo. v. Millis, 5 Barb. 511; 
Peo. v. Kane, 4 Den. 530. 

Va.—Archer v. Com., 10 Gratt. (51 
Vai) 627. 

18. Reese v. Peo., 11 Ill. A. 346. 

19. Pleasants v. State, 24 Tex. A. 
214, 15 SW 43. 

[a] Reason for rule.—Such alle- 
gation must mean that it was entered 
into in open court; otherwise it would 
not be a recognizance. Pleasants v. 
State, 24 Tex. A.214, 15 SW 43. 


wire Lang v. State, 3 Blackf. (Ind.) 

21. Bacon v. Peo., 14 Ill. 312. 

22. U. S.—U. S. v. Atwill, 24 F. 
Cas. No. 14,475. 

Ark.—Gray v. State, 5 Ark. 265; 
Blackwell v. State, 3 Ark. 320; Hicks 


v. State, 3 Ark. 313. 


Cal.—Mendocino County v. Lamar, 
30 Cal. 627. 


Colo.—Connor v. Peo., 4 Colo. 134. 


ti——Conner? v.-| Peo.;' 20 Til. 381; 
Shadley v. Peo., 17 111-252; Bacon v. 
Peo., 14 Ill. 312; Noble v. Peo., 9 Ill. 
433. 

Ind.—Davis v. State, 5 Blackf. 374; 
Lang v. State, 3 Blackf. 344. 


Ky —Madisom V-ae@om., 02) Ani 
Marsh. 131. 
Me.—Libby v. Main, 11 Me. 344; 


Dodge v. Kellock,.10 Me. 266; State 
v. Smith, 2 Me. 62. 

Mass.—Patterson v. Goldsmith, 9 
Gray 258; Bowler v. Palmer, 4 Gray 
445 note; Tarbell v. Gray, 4 Gray 444; 
Bridge v. Ford, 7 Mass. 209; Bridge 


v. Ford, 4 Mass. 641. 
Minn.—State v. Grant, 10 Minn. 39. 
N. H.~State v. Davis, 43 N. H. 600. 


N. J.—Slape v. State, 44 N. J. L. 
264. 


N. Y.—Peo. v. Huggins, 10 Wend. 
464; Peo. v. Van Eps, 4 Wend. 387; 
Peo. v. Shaver, 4 Park. Cr. 45. 


Oh.—Sargeant v. State, 16 Oh. 267. 


[a] Reason for rule.—The func- 
tions of justices are wholly ministe- 
rial under statutes requiring that any 
justice letting an offender to bail 
shall certify the recognizance of bail 
to the term of court at which the 
offender shall be bound to appear, 
and the acknowledgment of the re- 
cognizance before them is not a 
record or complete recognizance un- 
til it is enrolled or filed in the court 
of record, from which court only 
the writ can issue. Slape v. State, 44 
N. J. L. 264 (construing Rev. Cr. Proc. 
Seal ye 

[b] Scire facias on recognizance 
taken in court of record need not al- 
lege that such court has possession 
of the record. State v. Howley, 73 
Me. 552. 


[c] The word “recognizance” does 
not import a record; and in pleading 
a recognizance the enrollment must 
be averred or the opposite party is 
not bound to treat it as a record, but 
may reply nil debet. Reg. v. McKay, 
28 N. B. 564, 571; Reg. v. Sparrow, 12 
INI Ey PB, BE) 


[ad] Where such ‘allegations are 
made in the scire facias, it is imma- 
terial that the recognizance copied 
into the writ does not show on its 
face that it was so taken and ap- 
proved. McFarlan v. Peo., 13 Ill. 9. 


23. See cases infra this note. 


{a] Allegations and recitals suffi- 
cient to show: (1) Authority of offi- 
cer. McRarlant val Beot,e Lo) sills 
State v. Hiney, 24 Ind. 381; Saxton 
v. State, 8 Blackf. (Ind.) 200; Com. 
v. Miller, 4 B. Mon. (Ky.) 418; Com. 
v. Merriam, 7 Allen (Mass.) 356; Com. 
v. Dunbar, 15 Gray (Mass.) 209. (2) 
Acknowledgment and approval. Law- 
rence v. Peo., 17 Ill. 172; Shelby 
County v. Simmonds, 33 Iowa 345; 
State v. Cherry, Meigs (Tenn.) 232. 
(3) Filing, return, and record. Peo. 
v. Myers, 1 Ida. 355; Barkley v. State, 
15 Kan. 99; Com. v. Miller, 4 B. Mon. 
ky.) 43; eStarr iv. Com. 7 sbana 
(Ky.) 243; State v. Baker, 50 Me. 45; 
Com. v. Dunbar, 15 Gray (Mass.) 209; 
Peo. v. Huggins, 10 Wend. (N. Y.) 
464; Gedney v. Com., 14 Gratt. (55 
Va.) 318. 

{b] No repugnancy exists between 
averments that the recognizance was 
filed in-the clerk’s office and by him 
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implied in what is alleged.24 It need not be alleged, 
that the recognizance was entered upon the docket, 
as required by a statute.?® 

[§ 87] (8) Setting Out Recognizances or Filing 
Copy. It is usually sufficient to set out the recog- 
nizance in substance and according to its legal ef- 
fect,2® and so as to show the nature of the lability 
incurred;27 but where court rules require a scire 
facias to conform strictly to the terms of the recog- 
nizance,?® it will not be sufficient to set the recogni- 
zance forth according to its legal effect merely.?° 
Under statutes providing that when any pleading is 
founded on a written instrument, the original, or a 
copy thereof, must be filed with the pleading,®° a 
recognizance has been held to be a written instrument 
and that a copy thereof must be filed with a scire 
facias or complaint in an action thereon;*! but it 
has been held that it is a sufficient compliance with 
such a statute that the recognizance be set forth in 
the pleading in hee verba** and that where so set 
forth no copy need be filed.** 


Errors in a recognizance may be suggested and 
remedied by proper averments in the scire facias,*+ 
and omissions in the record may be supphed by 
proper and full averments therein.*® Where the 
scire facias sets out the recognizance in hee verba, 
recorded, and that it was afterward 238. 


filed in open court and again recorded. 29. 
Paine v. State, 7 Blackf. (Ind.) 206. 
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See court rules. 
Tucker v. State, 55 Miss. 452. 


[$§ 86-88 


no suggestion of the omission in the body of the re- 
Copia ane of the name of a party signing it is nec- 
essary.® 

[§ 88] (4) Breach of Condition and Forfeiture.*’ 
The breach of condition should be alleged,** and 
where it appears of record it should be set out with 
a prout patet per recordum.?® The breach should not 
be assigned so narrowly as not to exclude the pos- 
sibility that the condition was performed.*® It 
should also be alleged that forfeiture was declared 
and entered of record,*! and there is authority to 
the effect that the allegation of a forfeiture by the 
court implies that the proper steps authorizing such 
forfeiture have been taken,4? and that, where such 
an allegation is made, there need be no ‘allegation of 
default upon the part of the principal*? or sureties; Aide 
and, on the other hand, it has been held that where 
a default is alleged on the part of the defendant, it 
will be presumed that a judgment of forfeiture was 
entered of record*® and an allegation of such default, 
without a further allegation of a judgment of forfei- 
ture, is sufficient.*° A copy of the certificate or 
judgment of forfeiture need not be set out,*? nor 
need the order of the court directing the prosecution 
of the recognizance be averred.*® 


In case of default before a justice, which default 
havior and observe tha statute pro- 


hibiting the sale of intoxicating liq- 
uors, and for defendant’s appearance: 


24. State v. Edgerton, 12 R. I. 104; 
Gedney v. Com., 14 Gratt. (55 Va.) 
318. See Peo. v. Huggins, 10 Wend. 
(N. Y.) 464 (holding a declaration 
sufficient, although it did not posi- 
tively aver the fact that the recog- 
nizance was filed in and made a record 
of the court to which it was return- 
able, where it expressly referred to 
the recognizance as a record of the 
court of sessions). 


[a] Where the caption of the re- 
cognizance set out in the scire facias 
shows that it was taken in the prop- 
er county it was a sufficient allega- 
tion of such fact. -Wellman y. State, 
5 Blackf. (Ind.) 343. 


[b] Implied averment of transmis- 
sion in prout patet per recordum is 
sufficient to show that the recogni- 
zance was transmitted by the justice 
to the clerk of the county court. 
a Vv. Com:, 14 ‘Gratt: (55 Va.) 


25. White v. Hall, 91 Vt. 57, 63, 99 
A 274. 


“If the defendant’s liability is at 
all dependent upon the clerk’s per- 
formance of the duty imposed upon 
him by statute, the presumption that 
the clerk discharged this duty re- 
lieves the plaintiff from the necessity 
of alleging the fact in the declara- 
tion; for where the law presumes a 
fact it need not be stated in the plead- 
ing.” White v. Hall, supra. 


26. Lawrence y. Peo., 17 Ill. 172; 
Bolles v. Haines, 7 Blackf. (Ind.) 398; 
Cowen y. State, 3 Tex. A. 380; White 
Veantadl 9h Vit. 67,199 AY 274; 


[a] Exact copy.—(1) If plaintiff 
attempt to set out a recognizance in 
heee verba he is bound to set out an 
exact copy. Burton v. State, 6 
Blackf. (Ind.) 339. (2) If the recog- 
nizance is set out verbatim the court 
will determine its legal effect. Law- 
rence v. Peo., 17 Ill. 172. 


Pleading written instruments gen- 
erally see Pleading §§ 71-80. 


27. State v. Johnson, . 6 
(Tenn.) 198. 


Baxt. 


30. See statutory provisions. 

Filing or attaching original or copy 
where pleading founded on written in- 
strument generally see Pleading § 
876 et seq. 


31. Swinney v. State, 16 Ind. 309; 
Kiser vy. State, 13 Ind. 80; Votaw v. 
State, 12 Ind. 497. 


382. Campbell v. State, 18 Ind. 375, 
81 AmD 363. 


33. Campbell v. State, supra. See 
Pleading § 879. 


34. See cases infra this note. 


{a] Illustration of correction of: 
(1) Name of principal. Lytle v. Peo., 
47 Ill. 4225 Garrison. v. Peo., 21 Il. 
535. (2) Name of surety. State v. 
Hiney, 24 Ind. 381. 


35. Peo. v. Baughman, 18 Ill. 152. 


36: Burton vy. State,” 6 “Black? 
(Ind.) 339. 


37. Allegation of areach of condi- 
tion and forfeiture of recognizance 
sur bail see Bail § 352. 


38. Bridge v. Ford, 4 Mass.. 641; 
Kirkner v. Com., 6 Watts & S. (Pa.) 
557. But Cockrill v. Owen, 10 Mo. 
287 (holding a recognizance of ap- 
peal not within a statute requiring 
assignment of breaches in case of 
penal bonds, and that breaches need 
not be assigned on a suit thereon). 


39. State v. Davis, 43 N. H. 600; 
Philbrick v. Buxton, 43 N. H. 462. 


40. State v. Johnson, 13 Oh. 176. 


{a] Thus, where the condition is 
to appear before the next criminal 
court of common pleas, an assign- 
ment that defendant did not appear 
at the next court of common pleas 


does not meet the condition. State v. 
Johnson, 13 Oh. 176. 

Al. Connery eeOt mec Onell eS 8d 
Kennedy v. Peo., 15 Ill. 418; Thomas 
v. Peo., 138 Ill. 696; Alley v. Peo., 6 
Ill. 109; State v. Thistlethwaite, 83 
Ind. 317; Hannum vy. State, 388 Ind. 


32; State v. Davis, 43 N. H. 600. 
See State v. Wheeler, 67 N. H. 511, 41 
A 173 (holding in an action of debt 
on a recognizance to be of good be- 


in the supreme court, that a further 
allegation that the recognizance was 
deciared forfeited on a plea of guilty 
by the police court may be rejected 
as surplusage). But see State vy. De- 
Janey; 16~ Neots Cb ST, Oras ht ae 
is not required that a scire facias 
should show a forfeiture and certifi- 
cation to the circuit court, the pre- 
sumption being that these preliminary 
matters appeared to the court before 
it awarded the writ). 


[a] Date of term at which for-. 
feiture declared need not be alleged. 
—State v. Davis, 43 N. H. 600. 


42. Rubush vy. State, 112 Ind. 107, 
BN ae 877; Friedline v. State, 93 Ind. 


Allegation of forfeiture in action 
aD recognizance of bail see Bail § 
52. 

43. Rubush v. State, 112 Ind. 107,. 
13 NE 877. 


Alleging calling principal and de- 
fault in action on recognizance of bail 
see Bail § 352. 


44, Friedline v. State, 93 Ind. 366. 
See State v. Grant, 10 Minn. 39 (hold- 
ing that where it is alleged the prin- 
cipal was called and defaulted, it is 
not necessary to allege that the sure- 
ty was also called, although it would 
be the better practice to do so). 


Alleging calling sureties and de- 
fault in action on recognizance of bail 
see Bail § 352. 


45. State v. Edgerton, 12 R. I. 
104. And see cases infra notes 46-48. 


46. State v. Grant, 10 Minn. 39 (so 
holding where the allegation was that 
defendant made default which ap- 
pears of record); Peo. v. Huggins, 10 
Wend. (N. Y.) 464; Peo. v. Van Hips, 
4 Wend. (N. ery 387; State v. Edger- 
tom L2e Re 10 


47. Fowler v. State 91. Inds 501.3 
Gachenheimer v. State, 28 Ind. 91; 


Votaw v. State, 12 Ind. 497; Rhein- 
hart v. State, 14 Kan. 318. 

48. Peo. v. Blankman, 17 Wend. 
(CN. Y¥.) 262. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 88-91] 


he is required by statute to certify to a county or 


circuit court,*® the default before the justice, and 


that he certified the recognizance, with a record of 
the default, to such court must be averred.°® 

{[§ 89] (5) Nonpayment of Penalty or Outstand- 
ing Judgment.®1 Allegation that the penalty has 
not been paid®? or that the judgment in the original 


cause is still outstanding®® is unnecessary, as pay- 


ment, as in other cases,** is a matter of defense which 
must be pleaded.°® 


[§ 90] 3. Defendant’s Pleadings—a. In Gener- 
al.°° In an action on a recognizance the defendants 
may plead or answer®’ or demur,’* but in accord- 
ance with the general rule®® in the absence of stat- 
ute®° or code provisions®! defendant may not demur 
and answer at the same time.*? 


A default or failure to answer admits the truth 
of the facts alleged in a scire facias to enforce a 
recognizance.°? 


[§ 91] b. Plea or Answer.°* The averments of a 
scire facias may be put in issue by a plea, or an- 
swer,®® which must be in writing®® or by an affidavit 
of defense where proper under the practice.°* 


A plea in abatement is the only way by which 
nonjoinder of parties may be taken advantage of,°® 
unless the nonjoinder appears by the pleadings,°® 
and a plea in abatement should be resorted to when 
it is intended to question the sufficiency of the copy 
of a scire facias served on the defendant, as distin- 
guished from questioning the sufficiency of the orig- 
inal.?° 


49. See statutory provisions. 65. 


50. Peo. v. Green, 58 Ill. 236 (con- 
struing Rev. St. p 518 § 2 [Act March 
3, 1845]). 


51. Allegation of payment or non- 


[a] 
SCD ee LS 


RECOGNIZANCES 


Wood v. Peo., 16 Ill. 171; Pat- 
terson v. State, 10 Ind. 296. 


Form of answer held suffi- 
cient.—Peo. v. Shaver, 4 Park. Cr. (N. 


Com., 4 Metc. (Ky.) | 440 


[53 C.J.] 583 


Nul tiel record is always a proper plea in debt’* 
or scire facias*? on a recognizance; and it is the 
only plea by which the recognizance as an existing 
fact7® or that a forfeiture of record’* can be put in 
issue, or by which the party may deny the verity of 
the record of which oyer is given.*® It is also the 
proper plea in case of a variance between the rec- 
ord and the pleading.*® It is not a proper plea, how- 
ever, by which to take advantage of the fact that the 
seire facias is premature’ and such fact must be 
specially pleaded.7® It has been held that in seire 
facias under the plea of nul tiel record, the only ques- 
tion being whether there is such a record, pleas rais- 
ing other issues were properly stricken out,’® as are 
additional pleas setting ug matter admissible under 
the plea of nul tiel record.*° 

Notice of special matter cannot be given under a 
plea of nul tiel record.§+ 

Nul tiel recognizance is not a proper plea to scire 
facias on a recognizance.®? 

Nil debet is not a proper plea,®* and this rule is 
not changed by a statute permitting notice of matter 
intended to be proven to be filed with a plea of nil 
debet;** but it has been held that where enrollment 
is not averred the opposite party is not bound to treat 
the recognizance as a record, and such a plea may 
be filed.§° 

Non est factum is not a proper plea to a recogni- 
zance which has become a matter of record.®® 


Special pleas. A recognizance being an obliga- 


is material that it should be specially 
pleaded). 


Variance as ground of demurrer 
see infra § 94. i 


77. Cooper v. Gray, 10 Watts (Pa.) 


payment of recognizance sur bail see 66. Brown yv. 
Bail § 352. 221. 
52. State v. Grant, 10 Minn. 39; 


Snowden v. State, 8 Mo. 483. 


53. White v. Hall, 91 Vt. 57, 99 A 
274 (if plaintiff must allege and 
prove that such judgment is still 
outstanding, an allegation “that said 
judgment has never been paid, satis- 
fied, or otherwise discharged” is suf- 
ficient). 


54, See Payment §§ 132-153. 
55. State v. Grant, 10 Minn. 39. 
56. Plea, answer, or demurrer: 


Generally see Pleading 49 C. J. p 1. 
To writ of scire facias see Scire Fa- 

cias [85 Cyc 1154] 

57. See infra § 91. 

58. State v. Cox, 25 Tex. 404; Gar- 
land v. Ellis, 2 Leigh (29 Va.) 555. 


59. See Pleading § 518. 
60. See statutory provisions. 
61. See code provisions. 


62. State v. Mayson, 11 S. CG L. 
425. But see Peo. v. Meyer, 2 Code 
Rep (N. Y.) 49 (where the court re- 
fused to strike out that part of an 


answer which was in effect a demur- 
rer). A 

63. Rietzell v. Peo., 72 Ill. 416; 
Garrison v. Pec., 21 Ill. 535. 


Default as admission of allega- 
tions of pleading generally see Judg- 
ments § 386. 


64. Pleas or answers: 
Generally see Pleading 88 197-379. 
In action on: 
aa era generally see Judgments 
§§ 1556-1559. 
Reoruee of bail see Bail §§ 
35 : 
To scire facias generally see 
Facias [35 Cyc 1154]. 


Scire 


Necessity of written pleadings gen- 
erally see Pleading § 6. 

67. See infra § 92. 

68. Wilson.v. State, 6 
(Ind.) 212; Peo. v. Dennis, 
609, 69 AmD 338. 

Manner of raising objection for 
nenjoinder of parties generally see 
Parties §§ 370-380. 


Misjoinder or nonjoinder as grounds 


Blackf. 
4 Mich. 


‘of demurrer see infra § 94. 


69. Peo. v. Dennis, 4 Mich. 609, 69 
AmD 338. 

70. Wilson v. State, 25 Tex. 169. 

71. State v. Crippen, 1 Oh. St. 399. 

72. West v. State, 75 Fla. 377, 378, 
78 S 285% =Catlett v.- State, 75) Pia, 
375, 78 S 284; West v. State, 75 Fla. 
342, 78 S 275, 278 [cit Cyc]; Mooney 
v. Peo., 81 Til. 134. 

Se State- wv. wloruises: 32 Needs Le. 
313. 

74. Wilson v. State, 6 Blackf. 
(Ind.) 212. 

75. Wood v. Com., 4 Rand. (25 
Va.) 329. 

76. Farris v. Peo., 58 Ill. 26; State 
v. Furguson, 50 Mo. 470; Green vy. 


Ovington, 16 Johns. (N. Y.) 55; Wood 


v. Com., 4 Rand. (25 Va.) 329. 


“If the scire facias describes a 
record different from the true record, 
that fact should be brought to the 
notice of the court by plea of nul 
tiel record—otherwise the court can- 
not notice it.” Slaten v. Peo., 21 Ill. 
28, 29. But see Cooper v. Gray, 10 
Watts (Pa.) 440 (to the effect that 
the plea of nul tiel record puts in 
issue only the recognizance, the rest 
being inducement, and if a variance 


78. Cooper v. Gray, supra. 


79. State v. Sutcliffe, 16 R. I. 520, 
17 A 920. 


80. Bradley v. Peo., 21 Ill. A. 78. 


81. Hawley v. Middlebrook, 28 
Soak 527; Card v. Sargeant, 15 Vt. 
_ [a] Reason for rule.—Such plead- 
ing is inconsistent, for the plea pro- 
poses matter to be determined by the 
court and the special notice matter 


to be determined by a jury. Card v. 
Sargeant, 15 Vt. 393. And see in- 
fra, $103: 
82. Mooney v. Peo., 81 Ill. 134. 
83. Ill—Peacock vy. Peo., 83 Ill. 
331; Peo. v. Watkins, 19 Ill. 117. 


N. Y.—White v. Converse, 20 Wend. 
266; Niblo v. Clark, 3 Wend. 24; Bullis 
Vv. Giddens, 8 Johns. 82. 


Pa.—Withers v. Livezey, 
433. 


1 Watt 
& Ss, if 


Re Sia ten Ver OuEClitte atone ps 
5205 17 Avg 2 0% 


Ont.—Cockrane y. Eyre, ‘6 U. C. Q. 
B. 289. 


Pleas amounting to nil debet see 
infra note 1. 


84. White v. Converse, 20 Wend. 
(N. Y.) 266 (construing 2 Rev. St. p 
352 § 10). 


85. Reg. v. McKay, 


28 N. B. 564, 
DLs 
239. 


Reg. v. Sparrow, 12 N. B. 237, 


86. Johnston v. Peo., 31 Ill. 
Kuhle v. Peo., 65 Ill. A. 378; State v. 
Delaney; 76° N.. J. Li 547, 70 Al Bie 
Pugh v. State, 2 Head (Tenn.) 227; 
Barkley v. State, Meigs (Tenn.) 93. 


Pleas amounting to non est factum 
see infra note 2, 


469; 


584 [53 C.J:] 
tion of record,*? it imports absolute verity,** and 
while a special plea which seeks to avoid the effect 
of the record,’® such as a plea of act of God or of 
law,?° release,®! infaney,®? coverture,°* payment,°* 
or that the party sued is not the cognizor,®® is prop- 
er, a plea which contradicts it is bad,°® defendant 
being called upon to answer the judgment and not the 
proceedings upon the recognizance.°* Under this 
rule a plea which attempts to attack collaterally the 
proceedings upon which the record is found is bad.°* 
Thus a plea that the recognizance was obtained by 
fraud,®® that defendant does not owe the amount 
sought to be reeovered,! that defendant did not make 
or execute the recognizance,” or that it was not ac- 
knowledged by the partigs,* or a plea which under- 
takes to question the authority of the officer taking 
the recognizance to execute the office of justice of 
the peace* is bad. In some jurisdictions, however, 
where the execution and taking of recognizance of 
bail is defined and regulated by statute, it, has been 
held that the defendant may plead that he did not 
execute the recognizance® or that it was not accepted 
by a court or magistrate of competent jurisdiction,® 

87. See supra § 1. 

SoM eCOumvan Watkins. LOM bile stIN7; 
Philbrick vy, Buxton, 43 OE aS 
Stately, Kruise, 32 N. J. G. 313; Tully 
v. Lewitz, 50 Misc. 350, 98 NYS 829. 

89. State v. Daily, 14 Oh. 91. 

90. Caldwell v. Com., 14 Gratt. (55 


avoid its effect, 


Va.) 698. See supra § 82 notes 77, 78. 97. 
91. State v, Daily, 14 Oh. 91. 314. 
92. State v. Daily, supra. [a] It 
93. State v. Daily, supra. 
94. State v. Daily, supra. 98. See cases 
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{ lease, infancy, coverture or payment, 
surrender or death of the principal, 
do not contradict the record, but only 

while pleas which 8 

contradict the record put the facts 110 

found by the record directly in issue, 

but do not deny its existence. 

v. Daily, 14 Oh. 91. 


State v. Rhonimus, 


is pleading to record.— 
State v. McElhaney, 20 Mo. A. 584. ly 


infra notes 99-4. 


[$§ 91-92 


such decisions, at least in some jurisdictions, being 
based upon the theory that where the recognizance 
is not executed or taken in accordance with the pro-. 
visions ef the statute, it has no vitality, and does 
not become a record.’ An allegation in an answer 
that “there was no record of the default or forfei- 
ture,” states no defense.’ The plea or answer should 
state all the facts necessary to show that final judg- 
ment should not be entered,? and must negative all 
intendments.!® A plea which neither denies nor con- 
fesses and avoids any material fact averred in the 
scire facias is technically bad.1t A code provision 
requiring that only the substantive facts necessary 
to constitute a cause of action or defense shall be 
stated applies to an answer to a scire facias on a 
recognizance.?? 


A plea is not double where it attacks two defects 
in one and the same record.!* 


[§ 92] c. Affidavit of Defense.1* An action on a 
recognizance has been held to be such an action on 
debt or contract as comes within a rule requiring an 
affidavit of defense to be filed, under penalty of judg- 
ment.1® The commonwealth is entitled to the ben- 


to controvert the record, but to show 
what purports on its face to be a rec- 
ord is not a record). 


. Barkley v. State, 15 Kan. 99, 


State “It is not material, in a suit upon 
a forfeited recognizance, that it be 
shown that the default or forfeiture 
was ever in fact entered of: record. 
The only material question in such a 
case is whether a default was actual- 
made or not.” Barkley v. State, 
supra, 


47 Miss. 


[a]. Plea of payment of smaller Defenses which may be urged see 9. Colo.—Tanquary v. Peo., 25 
sum in full satisfaction (1) is bad.| Supra § 82. Colo: AS ost. 139 Vee tS eT hoe sere 
Mechanics’ Bank v. Hazard, 13 Johns. 99. State v. Daily, 14 Oh. 91; Furst | CY¢]- 

(N. Y.) 353. (2) Sufficiency of such|y. Ayres, 2 WklyNC (Pa.) 722; Mid- Ill—Huggins y. Peo., 39 Ill. 241; 
a plea generally see Payment § 147.| dleton Treasurer v. Ames, 7 Vt. 166.| Peo. v. Watkins, 19 Ill. 117; Peo. v. 

95. State v. Sutcliffe, 16 R. I. 520,] 1. State v. Sutcliffe, 16 R. I. 520,|McFarland, 9 Ill. A. 275. 

aes ou Welb P 76 Tl pias a! 5465 NE OI, ee Oe 
a -—Welborn v. e0., 3 a (95,< Gea ne Wim tates any 
516. tad Betis Gye hip ewtag ries beep aise Blackf. 206; Lyons v. State, 1 Blackf. 

Miss.—State v. Rhonimus, 47 Miss. | stricken.—State v. Sutcliffe, 16 R. I. 309. 

314. 520, 17 A 920. Oh.—State v. Wellman, 8 Oh. 14. 


as Y.—Green v. Ovington, 16 Johns. 


Oh.—State v. Daily, 14 Oh. 91. 


Pa.—Com, vy. Kanenheimer, 25 Leg 
Int 124; Furst v. Ayres, 2 WklyNC 
722; Warner v. Smith, 2 WklyNC 107. 


Vt.—Middletown Treasurer Vv. 
Ames, 7 Vt. 166. 


But see Ingram vy. State, 10 Kan. 
630 (holding that a general denial 
put in issue the fact whether the de- 
fendant made default or not, on the 
ground that if appearance was made 
as required by the recognizance, then 
no cause of action ever accrued 
against the cognizors). 


“When it is said by the court, in 
Sivemve Miss 9 SN aG. bbe es) eae 
that a ‘recognizance is in the nature 
of a conditional judgment, subject 
only to such matters of legal avoid- 
ance as may be shown by plea, or to 
such matters of relief as may induce 
the court to remit or mitigate the for- 
feiture,’ it was, not intended that a 
denial of the truth of the record could 
be thus set up by way of plea or an- 
swer to a scire facias.”’ The entry of 
the forfeiture of a recognizance in a 
criminal case cannot be contradicted 
by an answer or a plea to a scire 
facias issued to enforce the forfeiture. 
Pra v. Morgan, 136 N. C. 598, 48 SE 
604, 606. 


[a] Reason for rule.—Pleas of re- 


2. SPeacock lV eeo., Sis. Els 
O’Brien v. Peo., 41 Ill. 456. 


[a] Such plea amounts to general 
issue of non est factum, and not be- 
ing an answer to a recognizance which 
is a record, is properly stricken out. 
O’Brien v. Peo., 41 Ill. 456. 


Sos 


8. State v. Daily, 14 Oh. 91; State 
v. Sutcliffe, 16 R. I. 520, 17.A 920. 
aoe Peo. v. Meacham, 74 Ill. 292, 


“The cognizors admitted by their 
undertaking that he was a justice of 
the peace, and the inference is, from 
the recitals in the recognizance, that 
the officer was acting as a justice of 
the peace—he was de facto a justice 
of the peace, whether rightfully or 
not cannot be inquired into in a col- 
lateral proceeding.’ Peo. v. Meacham, 
supra. 


5. State v. Carr, 4 Iowa 289 (con- 
struing Code § 3210); Ingram v. 
State, 10 Kan. 6380 (construing Cr. 
Code § 174). - 


6. State v. Carr, 4 Iowa 289. 


7,  etate va Cann Supra.) “see jmle 
liott v. Green, 10 Mich. 113 (holding 
that, as under the statute, the signa- 
tures of the bail and the signatures 
of the officers taking the acknowledg- 
ment are a necessary part of the 
recognizance, the genuineness of the 
signatures may be controverted, not 


Tex.—Goode vy. State, 15 Tex. 124. 


10. U. S—wU. 8S. v. Atwill, 24 F. 
Cas. No. 14,475. 
Ala.—Powers v. State, 4 Ala. 531. 


Ga.—Spicer v. State, 9 Ga. 49. 


Per Y.—Matthews v. Cook, 13 Wend. 


stam gS v. State, 5 Sneed. 
il.) Handis vi Reo, 89) Manto 
12. State v. Meyers, 61 Mo. 414. 
13. Pounds vy. State, 60' Miss. 925. 
{a] Thus averring that there is 


no such bond or judgment does not 
make a plea nul tiel record a double 
plea. Pounds v. State, 60 Miss. 925. 


14. Affidavit of defense generally 
see Pleading §§ 362--379. 


15, Harness Vv. (Com, oso) ean lior 
Slocum v. Slocum, 8 Watts (Pa.) 367; 
Comieve Want. 5; Pay sDist,, LOOM Ay mea 
Co. 148; ‘Com. vy. Boult; 1 Browne 
(Pa) 23803 Come. veeTaylor) 1) Chest) 
Co. (Pa.) 263; Knecht v. Mortimore, 1 
LegRec (Pa.) 159; Beck v. Courtney, 
13 WklyNC (Pa.) 302 (under Law 
April 14, 1851 [P. L. p 625], relating 
to Schuylkill County); Crine v. Wal- 
lace. OWiyANC. (CPa.) 929350, Comal ya 
Becker, 1 Woodw. (Pa.) 297. 


[a] Form of affidavit held suffi- 
cient.—Allen vy. Kellam, 94 Pa. 253. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 92-94] 


efit of the rule as well as an individual,?® and as in 
other cases,!7 judgment may be entered against the 
defendant for want of a sufficient affidavit.1® An 
affidavit of defense, however, is not necessary where 
the plaintiff’s pleading is insufficient to set up a valid 
right to enforcement,!® and hence where, the mat- 
ter of defense appears on the alleged recognizance 
or scire facias, it need not be shown by affidavit of 
defense, as where it appears that the paper produced 
and set out in the scire facias is not a recognizance,”° 
or it appears from the record that the purported ac- 
knowledgment was by attorney,?! or nothing appears 
to show that the party before whom the purported 
acknowledgment was taken was acting in any publie 
capacity.*? Affidavits of defense setting up that 
the conditions of the recognizance having been ful- 
filled, it was discharged, and that a petition to remit 
the forfeiture had been presented?* or setting up a 
conditional discharge** have been held insufficient. 
It is a good defense by way of affidavit to a scire faci- 
as on a defective recognizance that it was treated 
as a nullity by the party to be secured thereby.?° 


[§ 93] 4. Replication or Reply.2° The replica- 
tion to a plea to a scire facias on a recognizance 
should respond to the plea,?7 and, as is the general 
rule with respect to a replication,?* must present 
matter of estoppel, deny in whole or in part the mat- 
ter set up in the plea, or confess and avoid it.?® If 
the cause of action was not the same, replication to 
a plea of former recovery should set up that fact 
instead of replying nul tiel record.®° 


[§ 94] 5. Demurrer. Objections to a declaration 
in an action on a recognizance which are matters of 
substance may be raised by a general demurrer.*? 
In some jurisdictions.the rule is that although a de- 
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murrer to a scire facias, will not go behind the rec- 
ord,?2 if enough appears in the record and files of 
the court to entitle the state to execution, any er- 
rors or omissions in the writ will be disregarded ;** 
but in others a scire facias which fails to set forth 
the recognizance or so much thereof as shows the un- 
dertaking and nature of the lability incurred is de- 
murrable.*4 While in some jurisdictions at least the 
question seems unsettled®® in others it is held that 
where the recognizante is set out in the writ the 
question of its sufficiency,?® as well as the question 
of a variance between the writ and the recogni- 
zance,** may be taken advantage of by demurrer, 
and in still others even where the writ is so set out 
variance must be brought to the attention of the 
court by a plea of nul tiel record.?® Where the re- 
cognizance is not set out, however, it is not properly 
a part of the record in that proceeding, and its suffi- 
ciency to support the writ®® or the matter of vari- 
ance*® must be raised by a plea of nul tiel record. 
However, where the recognizance is insufficient to 
support the writ‘! or there is a material variance be- 
tween the recognizance of record and the pleading,*? 
the defendant may crave oyer and afterwards de- 
mur,*® or if he wish, plead nul tiel record.4# Under 
a statute permitting recovery on a defective recog- 
nizance upon a suggestion of the defect in a scire 
facias or action of debt, if the scire facias in which 
the recognizance is copied does not suggest a defect 
apparent on its face, the omission of the suggestion 
can only be taken advantage of by special demur- 
rer.*® 

Objections as to parties. The question whether 
part only are bound cannot be raised by a joint de- 
murrer to a scire facias against joint and several 
recognizors.*® Misjoinder is a ground of demur- 


16. Com. v. Boult, 1 Browne (Pa.)) James v. State, 7 Blackf. (Ind.) 325. 39. State v. Rhominus, 47 Miss. 
237. : 28. See Pleading § 408. 314; Fields v. State, 39 Miss. 509; 

17. See Pleading § 961. 29. Cannon v. State, 17 Ark. 365.| St@te v. Potts, 60 Mo. 368. 

18. See cases infra notes 23, 24. 30. James v. State, 7 Blackf. (Ind.) 40. State v. Corson, 10 Me. 473. 

19. State v. Ahrens, 47 S. C. L.| 325. Lota e = v. Miller, 4 B. Mon. (Ky.) 
493. G1, Un Sov pAtwill, 24) F. CAs,Nowjieres poe: 

{a] Failure to file copy of recog-| 14,475. Demurrer to the scire facias with 
nizance with scire facias, under stat- [a] Thus where the declaration | 0Y€r of the recognizance, brings the 


ute requiring that copy of written 


latter instrument before the Court, 


instrument sued on be filed with the 
‘declaration, except in case of an ac- 
tion based on record, is not an an- 
swer to a rule for judgment for want 
of affidavit of defense, as the recog- 
nizance is part of the record. Grif- 
fith v. State, 3 WkKlyNC -(Pa.) 433 
(construing Act March.11, 1836 [P. 
L. p 75], and Act March 12, 1849 [P. 
L. p 66]). 


Necessity of affidavit as dependent 
upon plaintiff’s pleading generally 
see Pleading § 366. P 

20. State v. Ahrens, 46 S. C. L. 493. 

21. State v. Ahrens, supra. 

22. State v. Ahrens, supra. 


23. Magie v. Com., (Pa.) 4 A 738; 
Boring v. Com., (Pa.) 4 A 738. 


24. Com. v. Fellman, 17 Pa. Dist. 
1060; Com. v. Good, 17 Pa. Dist. 1061. 


25. Allen v. Kellam, 94 Pa. 253. 


[a] Thus where party to be se- 
cured by a defective recognizance to 
secure a stay of execution treated it 
as a nullity, and had execution issued, 
such conduct constitutes a good de- 
fense to an action on it and may be 
set up by affidavit of defense. Allen 
v. Kellam, 94 Pa. 253. 


26. Replication, reply, and subse- 
quent pleading generally see Plead- 
ing §§ 392-451. 

27. Cannon y. State, 17 Ark. 365; 


does not aver that the recognizance 
was filed or made of record, and it 
does not allege,a case within the ju- 
risdiction of the officer taking it, and 
in which he could legally exact the 


recognizance, it is demurrable. U. 8. 
Vv. Atwill, 24 Fleas. Now 14)475. 
32. Norfolk v. Peo., 43 Ill. 9; State 


v. Poston, 63 Mo. 521. 


{a] Demurrer only questions suf- 
ficiency of matter appearing of record 


or necessarily implied by law. Nor- 
folk v.. Peo.,-43, Ill., 9. 
33. State v. Foster, 2 Iowa 559; 


State v. Lighton, 4 Greene (lowa) 
278; State v. Poston, 63 Mo. 521; 
State v. Heed, 62 Mo. 559; State v. 
Potts, 60 Mo. 368; State v. Randolph, 
22 Mo. 474; State v. Riley, 34 Mo. A. 
426; State v. McElhaney, 20 Mo. A, 
584. 

34. State v. Johnson, 6 Baxt. 
(Tenn.) 198; State v. Arledge, 2 Sneed 
(Tenn.) 229. 

35. State v. Williams, 17 Ark. 371 
(the court refused to decide the ques- 
tion as the parties had treated a de- 
murrer interposed as a plea of nul 
tiel record). 

36. Ferry v. Burchard, 21 Conn. 
597; Fowler v. Com., 4 T. B. Mon. 
(Ky.) 128. 

37. Simpson vy. Com., 1 Dana (Ky.) 
523. 

88. Slaten v. Peo., 21 Ill. 28. 


not for the purpose of direct action 
upon it as by quashal, but only for 
its consideration and judgment upon 
it as part of the scire facias, or as 
the record on which it is founded, and 
the validity of which is essential to 
its own sufficiency.” Com. vy. Miller, 
supra. 


42. State v. Kinne, 39 N. H. 129% 
White yv,., celal 910 AVits como oer Amma dae 
Wood v. Com., 4 Rand. (25 Va.) 329. 


[a] In Alabama (1) under a stat- 
ute dispensing with the recital of the 
recognizance in the _ scire facias, it 
was held that defendant might avail 
himself of a variance by craving oyer 
and demurring, or by pleading nul tiel 
record. State v. Craig, 12 Ala. 363. 
(2) Prior to the enactment of the 
statute it was held that the proper 
plea for variance between the recog- 
nizance and writ was nul tiel record. 
Robinson v. State, 5 Ala. 706; Chiles 
v. Beal, 3 Ala. 26. See infra § 96. 


43. See cases supra notes 41, 42. 

44. See cases supra note 42. 

Variance as defense under plea of 
nul tiel record see supra § 91 note 76. 

45. Ross v. State, 6 Blackf. (Ind.) 
315. 

46. Hall v. State, 9 Ala. 827. 

[a] Reason for rule.—Although 
some of the defendants may resist re- 
covery by showing that they are cog- 
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rer,*”7 as where there is a joint action on a several 
recognizance,*® but nonjoinder may not be taken 
advantage of by demurrer unless it appears in the 
writ or declaration*® but must be raised by plea in 
abatement.°° 


Opening record; waiver. Under the general rule 
that a demurrer searches the whole record®? a de- 
murrer to a plea-reaches the scire facias,°? but it 
will not be carried back over a plea of nul tiel ree- 
ord, which is a plea of the general issue,°* and as in 
other cases,°* answering over after demurrer waives 
Thee? 

[§ 95] 6. Amendment of Scire Facias or Plead- 
ing. The rules as to amendments applicable to plead- 
ings apply to declarations and scire facias on recogni- 
zances,>° and they may be amended both as to mat- 
ter of form®? and so as to conform to the recogni- 
zance,°® and the latter amendments are permissible 
where the record has been amended pending the ac- 
tion.®® A failure to allege that the recognizance 
is on file is amendable,®° as is a failure to suggest 
defects in the recognizance when such suggestion is 
necessary under statute to a recovery in the ease of 
a defective amendment.°! Amendments are always 
to be made upon terms®? and in the discretion of the 
court.°* 


[§ 96] 7. Oyer.°* Where the recognizance is not 
set out in the scire facias,®°® or where a, statute dis- 


nizors, yet this is no answer to the 
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Va.—State v. Lambert, 


[§§ 94-97 


penses with the recital of the recognizance in the 
writ,®* oyer is demandable. 


Effect of oyer. Where oyer is craved and obtained 
in an action upon a recognizance the record thereby 
becomes part of the declaration, and the dotendan! 
is entitled to make use of it in shaping his pleading.°” 


[§ 97] 8. Issues, Proof, and Variance.®* A plea 
of nul tiel record puts in issue only the existence of 
the record of the recognizance,®® and this, it has 
been held, is also put in issue by a plea non est fac- 
tum,*° or nil debet,74 when these pleas are allowed. 
All the material allegations of the scire facias as to 
the making, certifying, and filing of the recognizance 
are put in issue by the plea of nul tiel record,’” but 
it does not put in issue the verity of the record’® 
nor the previous proceedings or inducement,’* such 
as the jurisdiction of the court’® or the fact that de- 
fendant entered into the ‘recognizance.*® The fact 
that the scire facias was prematurely issued is not 
put in issue by a plea of nul tiel record,*’? but must 
be specially pleaded.78 Special facts amounting 
to a defense must be specially pleaded in order 
to be put in issue,’?® but matters amounting to the 
general issue cannot be specially pleaded.*° A gen- 
eral denial under the code puts in issue the allega- 
tion of default in a petition in an action upon a re- 
cognizance.’ As was formerly held in the case of 
a plea of payment in other ecases,** it was held in 
an early case in an action of debt on a recognizance 


44 W.|1,017, 1 Cranch C. €. 430. 


scire facias as it respects their code- 
fendants, as to whom the judgment 
may be made absolute. If the recog- 
nizance imposes a legal obligation 
upon those who executed it in the 
usual form, a joint demurrer should 
not be sustained; for the effect of 
allowing it would be to defeat a ré- 
covery in toto, as a demurrer in a case 


at law cannot be sustained in part, 


and overruled as to the residue, where 
it goes to the entire cause of action. 
Hall y. State, 9 Ala. 827. 


Demurrer by all or part of parties 
generally see Parties § 54. 


47. Parrish vy. State, 14 Md. 238; 
State Treasurer v. Friott, 24 Vt. 134; 
Garland v. Ellis, 2 Leigh (29 Va.) 555. 


Manner of raising objection for|’ 


misjoinder of parties generally see 
Parties §§ 414-424. 


48. Lockwood v. State, 
(tnd ie 417; - Chandler vy; 
Blackf. (Ind.) 471. 


ie Blacks: 
State, 5 


49. Peo. v. Demnis, 4 Mich. 609, 69 
AmD 338, 
50. See supra § 91 note 68. 


Manner of raising objection for 
nonjoinder of parties generally see 
Parties §§ 370-380. 


51. See Pleading § 547 et seq. 


52. Wellman y. State, 5 Blackf. 
(Ind.) 343; Archer v. Com., 10 Gratt. 
(51 Va.) 627. 


Prior pleading to which demurrer 
carried back generally see Pleading § 
550. 

53. Compton vy. Peo., 
See Pleading § 550 note 5, 


54. See Pleading § 554. 


86 Ill, 176. 


55. State v. Morgan, 124 Mo. 467, 
28 SW 17. 

BYs5 Of. Sis ae S. v. George, 25 F. 
Cag. No. 15,199, 3 Dill. 431. 


Ill.— Peacock v. Peo., 33 Ill. 331. 
Me.—State v. Folsom, 26 Me. 209. 
Miss.—Curry v. State, 39 Miss. 511. 


W. 
Va. 308, 28 SE 930. 


57. Kirkner vy. Com., 


6 Watts & S. 
rey, 557; 


State v. Glaevecke, 33 Tex. 


a Tucker v. State, 55 Miss. 452; 
Wampler vy. Shissler, 1 Watts & Ss 
(Pa.) 365 (even after judgment). 


59. Morrill v. Norton, 116 Mass. 
487; Com. v. Cheney, 108 "Mass. Oo. 


60. U.S. v. Atwill, 24 F. . No. 
14,475. ie ° 

61. Patterson v. State, 10 Ind. 296. 

62. State v. Folsom, 26 Me. 209. 

63. U.S. v. George, 25 F. Cas. No, 
15,199, 3 Dill. 481; Com. v. Cheney, 
108 Mass. 33. 

64. Oyer generally see Pleading 


§§ 870-874. 


re See cases supra § 94 notes 41, 


66. State v. Craig, 12 Ala. 8638; 
lison v. State, 8 Ala. 273. 


Sie White wemktall ot Vit, 5, 99 eA 


Effect of oyer generally see Plead- 
ing § 875. 


68. Issues, proof, and variance 
generally see Pleading §§ 1144-1211. 


69. U. S.—Barnes v. tee aE By Cas: 
INGOT Ope ranehaGss Oy 


Conn.—Hawley v. inane 
Conn. 527. 


Fla.—West v. State, 75 Fla. 377, 378, 


El- 


28 


78 S 285; Catlett v. State, 15 Ela. 1375; 
i S Ae West v. State, 75 Fla. 342, 


Ill.—Compton v. Peo., 86 Ill. 176; 


Petty v. Peo., 19 Ill. A: 317 


iin lee v. Gray, 10 Watts (Pa.) 


R. opera v. Sutcliffe, 16 R. I. 520, 
mAS 9/2) 


La] nes of record subse- 
quent to issuance of scire facias is 
not put in issue by the plea nul tiel 
record. Barnes v. Lee, 2 F. Cas. No. 


Raising variance by plea nul tiel 
record see supra § 91 note 76. 


70. State v. Mayson, 11S. C. L. 425. 
71. Swank vy. State, 3 Oh. St. 429. 
72. | Petty vi 60:7 1 orb rAar say fake 


118 Ill. 148, 8 NE 304]. 


73. Petty vsPeos, £9 Ti Assit fate 
118 Ill. 148]; State v. Sutcliffe, 16 R. 
I. 520, 17 A 920. And see cases supra 


note 69. 

ioe Cooper v. Gray, 10 Watts (Pa.) 
75. State v. Sutcliffe, 16 R. I. 520, 

17 A. 920. 
76. State v. Sutcliffe, supra. 

rhe Cooper v. Gray, 10 Watts (Pa.) 
78. See supra § 91 note 77. 

anes Del.—Reading v. State, 1 Harr. 


Kan.—Madden y. State, 35 Kan. 146, 
10 P 469. 

Ky.—Brown v. Com., 4 Metc. 221. 

N. Y.—Mechanics’ Bank v. Hazard, 
13): Johns. 353. 


R. I.—State v. Sutcliffe, 16 R. I. 520, 
17 A.930. 

Matters which may be specially 
pleaded see supra § 91 note 89 et seq. 


80. Reading v. State, 1 Harr, 
(Del.) 190. And see supra § 91 notes 
83-86. 


Pleas amounting to the general is- 
sue generally see Pleading § 3827. 


81. Ingram v. State, 10 Kan. 630. 


[a] Reason for rule as announced 
by the court was that if the defendant 
appeared at court, as required by the 
recognizance, then, of course, no cause 
of action ever accrued against the de- 
fendant; that this fact was put in 
issue by the pleadings and could be 
determined only by a trial upon the 


evidence. Ingram y. State, 10 Kan. 
630. 
82. See Payment § 171. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 97-99] 

that partial payment could not be shown under a 
plea of payment.** Matters amounting to legal pay- 
ment or discharge cannot be shown unless pleaded 
specially.*4 The plea of payment confesses the ex- 
istence of a valid recognizance, and under such plea 
the effect of the actual recognizance is not in issue.®® 


Proof. The proper proof on a plea of nul tiel rec- 
ord is an inspection of the original recognizance.®® 


Variance.*’ Variance between the recognizance 
and scire facias and between the judgment nisi and 
scire facias as to matters affecting the substance of 
the obligation are material and fatal.88° Variance, 
however, as to immaterial matters will not be fa- 
tal,*® nor will verbal variance where the substance 
is the same.®® A variance may arise from a differ- 
ence between the amount of the judgment nisi and 
that stated in the scire facias.°t A variance arising 
from a mistake between the name stated in the body 
of the recognizance and that signed to the instru- 
ment?” or between the name stated in the recogni- 
zance and that of the defendant in the scire facias®® 
may be avoided by averment of the mistake and 
proof that defendant was the same person who en- 
tered into the recognizance. Such variance is not 
material where the principle of idem sonans is ap- 
plicable.°* The fact that the recognizance gives 
only the initials of the party entering into it, and 
that he is sued by his full surname, creates no vari- 
ance,®® especially where it is averred that defend- 
ant, giving his full name, entered into the recogni- 
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zance by the use of his initials only.°® It has been 
held that a variance in names is amendable and that 
therefore a judgment cannot be reversed because such 
variance was disregarded by the court.°* 


[§ 98] 9. Waiver of Defects and Objections. As. 
in other cases?® in an action on a recognizance plead- 
ing over waives defects in previous pleadings or pro- 
ceedings.°® Thus objection to matters in abatement, 
such as nonjoinder not appearing of record! or ob- 
jections to the service of the scire facias or its re- 
turn,’ are waived by pleading in bar, and a motion 
in arrest of judgment based upon such objections will 
not lie.* So, too, objection to the sufficiency of the al- 
legation of breach comes too late after verdict* and 
the validity of the recognizance®? cannot be ques- 
tioned after judgment. Defects in the recognizance 
cannot be taken advantage of after a judgment nil 
dicit.° Variance is waived if not objected to when 
the recognizance is offered in evidence’? and it ean- 
not be taken advantage of after a judgment by de- 
fault® or on appeal;® but variance between the re- 
cognizance and scire facias 1s not waived by failure 
to crave oyer and demur, and by pleading nul tiel 
record.1° Joinder of a defendant in a demurrer 
filed by the state to a plea waives any irregularity in 
entering a discontinuance as to a codefendant.1* 

[§ 99] H. Evidence'?—1. Presumptions and Bur- 
den of Proof.t® A recognizance being a matter of 
record every reasonable presumption will be resort- 
ed to for the purpose of upholding it,+* such as that 


83. Mechanics’ Bank v. Hazard, 13] variance is fatal. Garrison v. State, 95, Allen wv; a/Peo:, 22:9) Ill, A. “dbbs 
Johns. (N. Y.) 3538. And see supra] 21 Tex. A. 342, 17 SW 351. Petts; ve Peo., U9 TSA ols atiadene 
§ 91 note 94. 89. See cases infra this note. eee ioe 304]; Barkley v. State, 

Evidence of partial payment as de- ariance held immaterial be-|~? 2": °?: 
fense pro tanto under plea of payment Fanon edie petro cence as 96. Allen v. Peo., 29 Ill. A. 555. 
in full generally see Payment § 171. | to: (1) Number of cognizors. Com. 97. Saxton v. State, 8 Blackf. 

84 Reading v. State, 1 Harr. (Del.) | v. McNeill, 19 Pick. (Mass.) 127. (2) ] (Ind.) 200. 


190 (such matter cannot be shown un- 


Where it was taken. 


Paine v. State, 7 


98. Waiver of defects in, and ob- 


der a plea of payment). .| Blackf. (Ind.) 206. See Burton v. . 7 ' 
85. Abbot v. Lyon, 4 Watts & S.| State, 6 Blackf. (Ind.) 339 (holding seotens a Cerner generally see 
(GEtchy Yea ycan ek / that where the scire facias undertakes 8 * 
86. Bell M hy, 6 Watts & g,| to Set out the recognizance in hzee 99. State v. Morgan, 124 Mo. 467, 
(Pa) 50. Blo a y Motrill 47 Vt 9g, | Verba an immaterial variance will be 28 SW 17. 
as A OO CIN eg EOE Eth: VAS ‘| fatal). _ [a] Demurrer is waived by plead- 
Piovialth valoucnce vo description of |20) At&- Cannon’ ¥.’Stdte, 17: Ark | Wasi over attck 16 18. overt eee 
record generally see Pleading § 1211.| °°: ’ } ; he ; 
Ser ear Thea 2 OR Cas ENG Conn.—Waldo v. Spencer, 4 Conn. 1. Peo. v. Dennis, 4 Mich. 609, 69 
4017, 1 Granch C..C, 430; Dangerfield | “2: AED Soon = ee, BEPTS) 6 oe ROL sae 
v. State, 5 Miss. 658; Wood v. Com., Ill.—Wood v. Peo., 16 Ill. 171. Ne P 19 MW ; 
4 Rand. (25 Va.) 329. Mo.—State v. Furguson, 50 Mo. 470; Me ee {Nee mA or » AL 317; 
“It igs of the very essence of the| State v. Randolph, 22 Mo. 474; State "COs St 
action that the obligation results from | V. McElhaney, 20 Mo. A. 584. eee ge v. Dennis, 4 Mich. 609, 69 
renee eo EL EP ae ere Besalues R. I.—State v. Miner, 14 R. I. 308. - : # a ee ae 
and complete verity and is vouche E A ‘ : . Kirkner vy. Com., atts i 
as the basis of the claim. If it does Bicbiag eNO Lo end Ow Dae (Pa.) 557; Stewart v. Moody, 4 Watts 
ot sully sustain the declaration, te (207. Bee "Tate v. Potts, 6 Blackt. | (Pe) 168. 
Vt. 57 62, 99 A 274. j ; (Ind.) 584 (holding such variance 5., ‘Barton va Keith; 20S .Cawas sup 


[a] Variance held material be- 
tween pleading and recognizance as 
to: (1) Number of justices before 
whom it was taken. State v. Wil- 
liams; 17 “Ark. 371. (2). Number, of 
sureties. Farris v. Peo., 58 Ill. 26. 
(3) Condition. Harrington v. Brown, 
7 Pick. (Mass.) 232. (4) ‘Place of ap- 
pearance of accused. Grigsby v. 
State, 6 Yerg. (Tenn.) 354. (5) Term 
of court at which appearance is to be 
made and between amount of judg- 
ment nisi and that stated in scire fa- 
cias. Ditto v. State, 30 Miss. 126. (6) 
Date of execution. Bailey v. State, 
(Tex. Civ. A.) 22 SW 40. (7) County 
in which recognizance was_ taken. 
Wood v. Com., 4 Rand. (25 Va.) 329. 
(8) Description of crime in warrant 
and recognizance. Dillingham v. ' 
S., 7 F. Cas. No. 3,913, 2 Wash. 422. 


[b] Where at trial state relies on 
forfeited bond, and scire facias de- 
clares on a forfetted recognizance, the 


mere clerical misprision and amend- 
able at any time). 


92. Stokes v. Peo., 63 Ill. 489; Ly- 
tle v. Peo., 47 Ill. 422; O’Brien v. Peo., 
41 Ill. 456. 


Variance between pleading and 
proof as to names of persons to writ- 
ten instruments generally see Plead- 
ing § 1210. 


93. Graves v. Peo., ii Ill. 542. 

ae James v. State, 7 Blackf. (Ind.) 
See ' 

[a] Rule applied.—(1) Where de- 


fendant was described in the recogni- 
zance as “Adamson” and in the scire 
facias as ‘‘Adanson.’’ James v. State, 
7 Blackf. (Ind.) 325. (2) Where the 
principal was correctly designated in 
the recognizance as “Tidmarsh,” but 
also described therein as ‘“‘Tidmarch” 
and “Tidmarsk,”’ and in the declara- 
tion as “Tidmarsh.” -Peo. v..Tid- 
marsh, 113 Ill. A. 153. 


6. Patterson v. State, 10 Ind. 296. 


7. Shreeve v. State, 11 Ala. 676; 
Welborn v. Peo., 76 Ill. 516. 


8. Saffold v. State, 60 Miss. 928. 

9. Welborn v. Peo., 76 Ill. 516. 

10. Harrington v. Brown, 7 Pick. 
(Mass.) 232. See supra § 94 notes 387, 
40, 42. 

11. Warren v. State, 
68 AmD 214. 

12. Evidence generally 
dence, 22 C. J. p 1. 

13. Presumption and burden. of 
proof in action on recognizance sur 
bail see Bail § 362. 

14. JIll.—Shattuck v. Peo., 
477. 

Kan.—Tillson v. State, 29 Kan. 452. 

Minn.—State v. Perry, 28 Minn. 455, 
10 NW 778. 

Nebr.—King v. State, 18 Nebr. 375, 


19 Ark. 214, 


see evi- 


5 Ill. 
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the principal was required to enter into it*® and that 
the forfeiture was properly taken.*® 


Burden of proof in an action on a recognizance 
rests with defendant,’ but it has been held that 
plaintiff must show the existence of a perfect rec- 
ord,'® the authority of the officer taking the recogni- 
zance,1® and that there was a valid judgment of for- 
feiture.2° The burden rests upon plaintiff to explain 
any alteration in the recognizance.2+ In some juris- 
dictions an entry of forfeiture raises a presumption 
that the principal and hail were properly called and 
did not appear,?? but in others it is held that the 
seire facias must aver, and that the burden is on 
plaintiff to sustain the averment, that the principal 
was called and defaulted.?* 


[§ 100] 2. Admissibility—a. In. General. Proof 
in an action on a recognizance must be by the rec- 
ord?# and it is the only evidence receivable to prove 
the contents of the recognizance ;”° hence the recog- 
nizance,”* the certificate to the recognizance,** the 
record of the justice,?® and the record of forfeiture,”® 
are admissible. ‘The clerk’s certificate that the recog- 
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nizance was filed in court is the regular evidence of 
the fact,?® but it has been said to be not the only 
sufficient evidence.*+ The admissibility of parol evi- 
dence of a magistrate to show default has been ques- 
tioned.?2 Proceedings against the principal after 
the forfeiture are not admissible in behalf of the 
surety,®* nor is a record of a plea of guilty by the 
principal admissible as against the surety to show 
breach of condition,** although such a record would 
be admissible against the prineipal.* 


[§ 101] b. To Contradict or Supply Record. In 
accordance with the general rule as to judicial rec- 
ords?® in the absence of statutory permission®’ the 
record of taking a recognizance®® and of its forfei- 
ture®® cannot be impeached by extrinsic parol evi- 
dence, nor is such evidence admissible to vary the 
terms of the recognizance,*®: nor can material parts 
be supplied by parol;41 but there is authority to the 
effect that the certificate of a justice may be contra- 
dicted by defendant showing, if the fact is so, that he 
did not enter into the recognizance*? and that de- 
fendant may show that he did not sign the recogni- 


25 NW 519. 


Pa.—Fox v. Com., 81* Pa. 511; Bo- 
dine v. Com., 24 Pa. 69. 


Vt.—State Treasurer v. Woodward, 
te Vita 529, 

[a] Authority of deputy to act for 
sheriff will be presumed, and if, in 
fact, he had no authority to act, that 
circumstance constitutes a matter of 
defense. Carmody v. State, 105 Ind. 
546, 5 NE 679. 


[b] Authority of officer in partic- 
ular case will be presumed where gen- 
eral authority exists. Parrish v. 
State, 14 Md. 238. 


15. Grinestaff v. State, 53 Ind. 238; 
Adams v. State, 48 Ind. 212. 


16. Friedline v. State, 93 Ind. 366; 
Com. v. Gray, 26 Pa. Super. 110. See 
Belding v. State, 25 Ark. 315, 99 AmD 
214, 4 AmR 26 (to the effect that rec- 
ord of forfeiture raises a very strong 
presumption of liability, but that it 
may be overcome by legitimate and 
satisfactory proof of circumstances 
excusing performance of the condi- 
tion). 

ime orowiev. Colguitt, (73 Ga. 59, 
54 AmR 867; Peo. v. Meacham, 74 Ill. 
292; State v. Carr, 4 Iowa 289. 


18. Peo. v. Baughman, 18 Ill. 152; 
State v. Gorley, 2 Iowa 52. 


19. Gachenheimer v. State, 28 Ind. 
91; Hawkins v. State, 24 Ind. 288. 


20. BHBubank v. Peo., 50 Ill. 496. 


21. State v. Roberts, 37 Kan. 437, 
ibs ie aay 


Zoe Oxy. COM, ols bas dll; Com: 
v. Hendricks, 22 Pa. Dist. 651, 41 Pa. 
Co. 305. And see supra note 16. 

[a] Reason for rule.—‘In a suit 
upon a recognizance, the entry of a 
forfeiture stands for proof of all the 
steps necessary to complete the for- 
feiture upon the principle omnia pre- 
sumuntur rite esse acta; hence it 
must be taken for verity that the de- 
fendant and his bail were duly called 
and did not appear to answer. Com. 
v. Hendricks, 22 Pa. Dist. 651, 653, 41 
Paw Con 30). 


23. Brown v. Peo., 24 Ill. A 72. 


24 State v. Gorley, 2 Iowa 52; 
Longley v. Vose, 27 Me. 179; State v. 
Delaney, 76 N. J. Li. 547, 70 A 311. 

Proof in action on recognizance or 
bond sur bail see Bail § 362 et seq. 

25. Walker v. Com., 144 Va. 648, 
131 SE 230. 


26. Adams vy. State, 48 Ind. 212; 
Votaw v. State, 12 Ind. 497; Com. v. 
Emery, 2 Binn. (Pa.) 431. 

[a] Short minutes of the recogni- 
zance have been held admissible 
where they contain substance suffl- 
cient to be drawn into a formal re- 
cognizance. Com. v. Emery, 2 Binn. 
(Pa.) 4381. 
fee Gregory v. Sherman, 44 Conn. 


[a] Certificate of justice return- 
ing recognizance is part of the rec- 
ord and admissible. Gregory v. Sher- 
man, 44 Conn. 466. 


25 Gay eve tate, tm ica loos. 
Adams-v. State, 48 Ind. 212; Bent v. 
Stone, 184 Mass. 92, 68 NE 46. 


[a] Record as amended by justice, 
where he has authority to make the 
amendment, is admissible. Bent v. 
Stone, 184 Mass. 92, 68 NE 46. 


29. Dillingham v. U. S., 7 EF. Cas: 
No. 3,913,.2 Wash. 422; State v. 
Lighton, 4 Greene (Iowa) 278. 


80. ,Com.*‘v. Merriam, 7, Allen 
(Mass.) 356. 

31. Com. v. Merriam, supra. 

S27 ye Diltinsham vir U.S Heels; 


Nos 3,918, 2 Wash. C. €: 422. 

33. Com. v. Oblender, 135 Pa. 530, 
19) AS WO057- 

34 State v. Wheeler, 67 N. H. 511, 
4 PA Liste espublica, “Vv. Davis) es: 
Yeates (Pa.) 128, 2 AmD 366. 

835. State v. Wheeler, 67 N. H. 511, 
41, A 173. 

36. See Evidence § 1388 et seq. 

87. See statutory provisions. 

38. Ala.—Whitted v. Governor, 6 
Port. 335. 

Ill.— Welborn v. Peo., 76 Ill. 516; 
Bulson v. Peo., 31 Ill. 409; Kuhle v. 
Peo., 65 Ill. A. 378; Petty v. Peo., 19 
Til, AS 317. 

Ind.—Doe v. Harter, 1 Ind. 427. 

Me.—Longley v. Vose, 27 Me. 179. 

N. H.—Philbrick v. Buxton, 43 N. 
H. 462. 

N. Y.—Gildersleeve v. Peo., 10 Barb. 
35; Peo. v. Kane, 4 Den. 530. 

Pa.—McMicken v. Com., 58 Pa. 213; 
Clark v. McComman, 7 Watts & S. 
469; Patton v. Miller, 13 Serg. & R. 
254; Com. v. Gray, 26 Pa. Super, 110. 


Va.—Walker v. Com., 144 Va. 648, 
131 SE.230. 


Vt.—Ewen v. State, 55 Vt. 47; Hin- 
man v. Swift; 18 Vt. 315; Beech v. 
Rich, 13 Vt. 595; Walker vy. Briggs, 
Vit aes. 

See Com. v. Greene, 13 Allen 
(Mass.) 251 (holding that the record 
of a recognizance is not conclusive to 
show that it was taken if the parties 
agree to a statement of facts by 
which it appears that it was not duly 
taken). 


39. Conn.—Douglass vy. Wickwire, 
19 Conn. 489. 


Ind.—Friedline v. State, 93 Ind. 366, 


Iowa.—State v. Clemons, 9 Iowa 
534; State v. Gorley, 2 Iowa 52. 


Me.—State v. Gilmore, 81 Me. 405, 
17 A 316. 


Mass.—Com. 
395. 


N. C.—State v. Moody, 69 N. C. 529. 
Oh.—Calvin v. State, 12 Oh. St. 60. 


v. Slocum, 14 Gray 


Pa.—Com. v. Basendorf, 153 Pa. 
4595 V 20s Ae 9 2 Ee TeRSOneny. OOM lee 
Grant 314; Shriver v. Com., 2 Rawle 


a Com. v. Burkholder, 3 Pa. Dist. 


40. Murphy v. Merry, 8 Blackf. 


(Ind.) 295; State v. Daily, 14 Oh. 91; 
Withers v. Livezey, 1 Watts & S. 
CRay)i 433. 


on Ga.—Nicholson vy. State, 2 Ga. 


Me.—Longley v. Vose, 27 Me. 179. 
Oh.—State v. Crippen, 1 Oh. St. 399. 
24 Tex. 219. 


Vt.—State Treasurer v. Merrill, 14 
Vt. 64. 


[a] Failure to specify offense in 
the recognizance cannot be cured by 
parol evidence. Nicholson vy. State, 2 
Gas363. 


[b] Aider by intendment.—Record 
ean only be aided by such intend- 
ments as the court can reasonably 
supply from its judicial knowledge 
of facts. Brite v. State, 24 Tex. 219. 


42. Gregory v. Sherman, 44 Conn. 
466. 


[a] Thus (1) it has been held that 
the act of a justice in taking a re- 
cognizance on a writ of replevin is a 
ministerial one, that his certificate 
thereof is the record of a ministerial 
act, and, like an officer’s return, is 
prima facie evidence of the facts 
therein, but is not conclusive. Greg- 
ory v. Sherman, 44 Conn. 466. (2) 


For later cases, developments an'd changes in the law see Annotations, same title and section number. 
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§§ 101-104] 


zance, where his signature is a necessary part thereof 
under a statute.*% 


[§ 102] 3. Weight and Sufficiency.‘ 
ord of the recognizance and forfeiture is sufficient 
evidence to support a judgment,**® but the mere pro- 
duction of the recognizance on paper is no proof 
of a record and is insufficient.4® The entry of rec- 
ord of a note of the substance from which a formal 
recognizance may be made up is sufficient evidence 
of the recognizance.*7 So an indorsement by the 
clerk of the return and entry of the recognizance is 
sufficient evidence of such facts,t® and the jurisdic- 
tion of the justice is shown by his transcript show- 
ing that the proceedings were regular.*® Forfeiture 
must be shown by the record, "evidence aliunde is 
not. sufficient.°° 


[§ 103] I. Trial.°t The issue upon a plea of nul 
tiel record in an action or scire facias upon a for- 
feited recognizance is for the court, and not for a 
jury,°” although the rule would be otherwise upon 
special pleas raising an issue of fact.°? Summary 
proceedings under statutes are ordinarily to be tried 
without the intervention of a jury,®* unless otherwise 
provided,°® and it is only when common-law actions 
are brought for their collection that the rules prevail- 
ing in common-law proceedings apply.°® Judgment 
nil dicit may be entered in an action of debt for the 
penalty of a recognizance entered into for defend- 
ant’s appearance, without a writ of inquiry, and with- 
out evidence and assessment of damages by a jury.°” 


Instructions in proceedings upon forfeited recog- 


Parol evidence to vary records of jus- 
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The rec- 


On scire facias see Juries § 66; 


[53 C.J.] 589 


nizances are usually governed by rules applicable in 
civil cases generally.°* Instructions declaring the 
legal effect of the recognizance are proper,°® but noi 
as to the weight of the evidence.®° 


Verdict and assessment of damages.°1 In a pro- 
ceeding by scire facias on a forfeited recognizance 
a verdict by a jury for the plaintiff upon the issue 
raised by special pleas is sufficient®? and the court 
may award execution without any further finding of 
damages,®* but in an action of debt the rule is dif- 
ferent,°* and although part of the issues are tried 
by the court and part by the jury, the jury should 
assess the damages.°> Jn Pennsylvania it has been 
held that where judgment is entered for want of af- 
fidavit of defense, the court may assess the damages 
at the time the judgment is entered without reference 
to the clerk to assess them.°® 


[§ 104] J. Judgment®’—1. In General. Judg- 
ment ought not to be rendered so long as any pleas 
remain undisposed of,°* but disagreement between 
use plaintiffs as to the amounts due them is not a bar 
to the entry of judgment, as the money, when col- 
lected on execution, may be brought before the court 
for distribution.°® When defendants do not appear 
or file any plea a judgment. by default is authorized.’ 
The judgment should recite the judgment nisi,7! and 
state that plaintiff should have execution according 
to the force and effect of the recognizanee,*? but in- 
formality in entering the judgment will not invali- 
date it.7? 


Scire ) 1868 et seq]. 


tice’s court generally see Evidence § 
1390 et seq. 

43. Elliott v. Green, 10 Mich. 113. 

[a] Genuineness of signature may 
be controverted, where the signature 
of the bail and the officer taking the 
acknowledgment are, under the stat- 
ute, a necessary part of the recogni- 
zance, not to contradict the record, 
but to show that what on its face 
purports to be a record is not a rec- 
ord. Elliott v. Green, 10 Mich. 113. 


44. Weight and sufficiency of evi- 
dence: 
Generally see Evidence §§ 1730-1806. 
In action on recognizance sur bail see 
Bail § 366 


45. Ill.—Peacock v. Peo., 83 Ill. 
33155) Peo. v. Witt, 9 Ill. 169. 
Ind.—Grinestaff v. State, 53 Ind. 


238. 

N. H.—Philbrick v. Buxton, 43 N. H. 
462. 

N. C.—State v. Dickenson, 
10. 

Pa.—Fox v. Com., 81* Pa. 511; Com. 
v. Hendricks, 22 Pa.:Dist. 651, 41 Pa. 
Co. 305. 

46. Reg. v. Sparrow, 12 N. B. 237. 

Proof of judicial records generally 
see Evidence §§ 940-954. 

47. Seidenstriker v. Buffum, 14 Pa. 
158. 

48. Com. v. 
(Mass.) 395. 

49. Gachenheimer v. State, 28 Ind. 
91. 

50. State v. Kinne, 39 N. H. 129. 

Forfeiture see supra §§ 50-67. 

51. Trial of issue: 

Generally see Trial [38 Cye 1511 et 


seq]. ; ; 
In action on recognizance sur bail see 


Bail § 367 et seq. 
[53 C. J.—33] 


{WING Cr, 


Slocum, 14 Gray 


acias [35 Cye 1158]. 62, Mix v: Peo., 29: Dll. 196: 
Right to: 63. Mi p 
Priority in trial to other actions see 7 aS Mos ECD SAP DE 
Trial [38 Cyc 1285 et seq]. 64. Mix y. Peo., supra. 
Trial by jury generally see Juries §§ 65. Bolles v. Haines, 7 Blackf. 
Sey : (Ind.) 398. 
52.- Petivevea Feo, elon ia As 8hit; 66. Com. v. McAnany, 3 Brewst. 
Rhoads v. Com., 15 Pa. 2'72. (Pa.) 292. 
53. Peo. v. Quigg, 59 N. Y. 83; 67. Judgments: 
Rhoads v. Com., 15 Pa. 272. See Bolles| Generally see Judgments 33 C. J. p 
v. Haines, 7 Blackf. (Ind.) 398 (where 1042. 


upon a plea of nul tiel record, and 
pleas of payment, the issue upon the 
first was determined by the court, and 
upon the others by the jury). 


54, State v. Gilbert, 10 La. Ann. 
524. 
[a] Summary proceedings are not 


within provisions of Federal or state 
constitution preserving the right of 
trial by jury, as such a proceeding is 
not a suit at common law, nor is it 


a case in which a trial by jury “has 
heretofore been used’ within the 
meaning of a state constitution. Peo. 


v. Quigg, 59 N. Y. 83, 2 Cow. Cr. 182. 
55. See statutory provisions. 
[a] In Kentucky, upon trial of a 
rule issued upon a forfeited recogni- 


zance, defendant was entitled to de- 
mand a jury trial under Civ. Code 


(1876) § 812, subs -2, providing that | 


issues of fact in ordinary actions, 
except in certain cases, should be 
tried by the court unless a jury trial 
was demanded by a party. McKinney 


VauComeupdil ky.) Opas43: 
56. Peo. v. Quigg, 59 N. Y. 83, 91. 
57. Crump v. Peo., 2 Colo. 316. 
58. See Trial [39 Cyc 1594]. 
59. Shields v. Smith, 78 Ind. 425. 


60. Spencer y. Fish, 43 Mich. 226, 
5 NW 95. 


61. Assessment of damages gener- 
ally see Damages §§ 342-396. 


Verdict generally see Trial [38 Cyc 


In actions on recognizance sur 
see Bail §§ 369-375. 

In scire facias see Scire Facias [35 
Cyc 1147]. 


bail 


68. Mix v. Peo., 26 Ill. 480. 

69.) Com. ve Turri, a2) Pa. Dista & 
Conwioss 

70. Rietzell v. Peo.,. 72 Tll.- 416% 
Unterrein v. McLane, 10 Mo. 343; Slo- 


cum v. Slocum, 8 Watts (Pa.) 367; 
Reg. v. Cudihey, 5 N. S. 701. 


Judgment by default: 
Generally see Judgments §§ 349-420. 
In scire facias see Scire Facias [35 
Cyeq 159]: 


71. Bridges v. State, 24 Miss. 153. 


72. Passfield v. Peo., 8 Ill. 406; 
Minor v. State, 1 Blackf. (Ind.) 236; 
Fowler v. Com., 4 T. B. Mon. (Ky.) 
128; Davis v.. Com., 4 T. B: Mon. 
(Ky.) 113; Albrecht v. State, 132 Md. 
150, 103 A 443. 


[a] Judgment in bastardy proceed- 
ings that defendants make their fines 
to the commonwealth by the payment 
of certain sums, and not that the com- 
monwealth have execution therefor, is 
substantially erroneous. Davis ‘Vv. 
Com., 4 T. B. Mon. (Ky.) 113. 


73. Minor v. State, 1 Blackf. (Ind.) 
236; Fowler v. Com., 4 T. Mon, 
(Ky.) 128. 

[a] Judgment in form usual in or- 
dinary actions at law is a technical in- 
accuracy and not cause for reversal. 
Passfield v. Peo., 8 Ill. 406. 


590 [53 C.J.] 
[§ 105] 2. Joint or Several Judgments.7* Final 
judgment upon the scire facias must be rendered ac- 
cording to the effect of the recognizance’® and must 
be joint or several according to the liability of the 
parties.*° Where the liability on the recognizance 
is joint, separate judgments cannot be entered against 
the principal and surety,’7 and a judgment against 
one of joint recognizors, which takes no notice of the 
other, is erroneous;’* but on a several or joint and 
several recognizance judgment may be rendered as 
to part of the defendants, although the case is not 
disposed of as to the others served’® or there is a 
return of nihil as to others of them.8° Where, how- 
ever, the scire facias is against one or more joint and 
several recognizors, and there is no return of the 
writ nihil as to part of them, it has been held that 
judgment against the others cannot stand.§1 While 
at common law where a joint action of debt is brought 
upon a joint and several obligation, the judgment 
must be joint,*? where a joint scire facias is brought 
upon a several recognizance, one judgment, several 
in its nature and effect, may be entered against the 
defendants.®? 


[§ 106] 3. Amount of Recovery. The recovery on 
a recognizance is limited to the amount of the penal- 
ty,8* although in some eases interest from the time 
of demand*® or from the time of forfeiture®® has 
been allowed. Under statutes providing that in case 
of forfeiture the judgment shall be for the amount 
of the penalty, it has been held that interest is not 


Form and sufficiency of judgment 
generaliy see Judgments §§ 118-153. 


State v. Peyton, 32 
[a] Judgment 
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[§§ 105-108 


allowable.87 In criminal eases the whole amount 
of the penalty is recoverable or nothing,**® although 
the amount may be chancered upon a proper show- 
ing,®® but in other cases the recovery is limited to 
the damages sustained.®? 

[§ 107] 4. Setting Aside or Arresting Judgment. 
Courts have power to open and vacate judgments on 
forfeited recognizances where good ground is shown 
therefor,®! and to entertain a motion in arrest of 
judgment. °? 


[§ 108] K. Execution.®* A recognizance, when 
forfeiture is declared, becomes a judgment®* and 
like an ordinary judgment is enforceable by execu- 
tion,®® but until such forfeiture execution cannot is- 
sue on it.°° The execution must be awarded accord- 
ing to the force, form, and effect of the recogni- 
zance,®* and it will be void if it misrecites it.°® 
Where the recognizance is several the execution 
awarded must be several in its nature®® and it may 
be several, although the judgment is joint and sey- 
eral.! Only one execution, which may be several 
in its nature, may be awarded at the same time on 
one judgment.? An execution on a judgment to en- 
force a recognizance is within a statute providing for 
the issuing of an execution to another county than 
that in which judgment was rendered.* It has been 
held scire facias need not be issued to revive a judg- 
ment on a recognizance in favor of the state after it 
has become dormant, as the law does not impute lach- 
es to the state* but that it is optional with the. state 


Mo. A. 522. 
may be 


for the breach in favor of relator, 


eee they will be given the same effect as 


74. Joint or several judgment: 
In proceedings to enforce recogni- 

zance sur bail see Bail §§ 370, 371. 
In scire facias generally see Scire Fa- 

Gias: [35 Cye 1159]. 

MDE iseteve COs elo. Wile AW diicas 
Pee. v. Com., 2 A. K. Marsh. (Ky.) 

eas 

76, State v. Hinson, .4. Ala. 671; 
Howie v. State, 1 Ala. 113; Chumas- 
ero v. Peo., 18 Ill. 405. 


§ Joint on several liability see supra 
45. 


77. Peo. v. McFarland, 9 Ill. A. 275. 


78. ‘Smith v. State, 12 Nebr. 309, 
11 NW 317. 


79. Robinson v. State, 5 Ala.. 706; 
Mussulman v. Peo., 15 Ill. 51. But see 
Blalock v. State, 35 Tex. 89; Cowen 


v. State, 3 Tex. A. 380 (both hold- 
ing that where judgment nisi is 
against the principal and _ sureties, 
after scire facias is duly issued and 
served, final judgment against the 
sureties only is erroneous). 


[a] Where scire facias is served on 
all the cognizors judgment may be 
taken against a part only and the pro- 
ceeding be allowed to be silently dis- 
continued as to the others. Robinson 
vy. State, 5 Ala. 706. 


80. Colo.—Peo. v. Mellor, 
705; Chase v. Peo., 2 Colo. 528. 


Ill.—Stokes v. Peo., 63 Ill. 489; 
Wheeler v. Peo., 39 Ill. 430; McKFar- 
lan v. Peo., 13 Ill. 9; Passfield, v. Peo., 
Seiler ossG@risinaniv. 6o0;, 8 Ll. 3511's 
Sans v. Peo., 8 Ill. 327 [overr Alley 
vy. Peo, <6 Ill. 1097. 


Ind.—Adair v. State, 1 Blackf. 200. 


Ky.—Chinn v, Com., 5 J. J. Marsh. 
29; Fowler v. Com., 4 T. B. Mon. 128; 
Madison v. Com., 2 A. K. Marsh. 131. 


Sc eae v. State, 60 Miss. 


2 Colo. 


Mo.—State v. Woerner, 33 Mo. 216; 


against sureties on a several recogni- 
zance, although there is a return of 
nihil as to the principal. Madison 
v. Com., 2 A. K. Marsh. (Ky.) 131. 


81. Burton v. State, 6 Blackf. 
(Ind.) 339. 


82. Fowler v. Com., 4 T. B. Mon. 
(Ky.) 128. 

83. Smith v. State, 7 Port. (Ala.) 
492’; Fowler. v. ‘Com.,. 4.7. B. Mon, 
(Ky.) 128; Bruce v. Colgan, 2 Litt. 
(Ky.) 284; State v. Stout, 11 N. J. L. 
124; Caldwell v. Com., 14 Gratt. (55 
Va.) 698; Gedney v. Com., 14 Gratt.. 


(55 Va.) 318. 


84 State v. Hinson, 4 Ala. 671; 
Unterrein v. McLane, 10 Mo. 343; 
State v. Wheeler, 67 N. H. 511, 41 A 
173; Donaghy v. Gill, 180 Pa. 296, 18 
A 642 (although plaintiff may be en- 
titled to more). 


pt Unterrein v. McLane, 10 Mo. 
3. 


86. Swerdsfeger v. State, 21 Kan. 
475 (holding that interest begins to 
run from time of forfeiture). 


87. Peo. v. Hanaw, 106 Mich. 421, 
64 NW 328 (construing 2 Howell St. 
Annot. § 8457); Peo. v. Parisi, 217 N. 
Y. 24, 111: NE 258, AnnCas1916C 111 


(construing 2 Rev. St. p 485 § 29). 


88. Pate v. Peo., 15 Ill. 221; State 
v. Austin, 4 Humphr. (Tenn.) 213. 


89. Colt v. Eaton, 1 Root (Conn.) 
524. 
90. McMicken v. Com., 58 Pa. 213; 


Kidd v. Com., 16 Pa. 426. 


{a] Judgment should be for com- 
monwealth for full amount (1) with 
leave to the relator to have execution 
for the amount due by reason of the 
breach. Com. v. Miller, 42 WklyNC 
(Pa.) 218. (2) Where there are two 
judgments one for the full amount of 
the penalty in favor of the common- 
wealth and one for the amount due 


a judgment for the commonwealth 
with leave to the relator to issue ex- 


ecution for the amount due. Com. v. 
Miller, supra. 
91. -Coms veeTaylory 1 Chest. iGo. 


(Pa.) 261 (holding that power to set 
aside judgment on forfeited recogni- . 
zance for want of affidavit of defense 
under the act of Dec. 9, 1783, could be 
exercised as well after as before judg- 
ment). 


[a] On death of principal before 
final judgment such judgment will be 
vacated as to him, but not as to sure- 
ty who gave no reason why such 
fact was not set up in defense. Mc- 
Laughlin v. State, 17 Kan. 283. 

[b] Remission of judgment by 
governor except as to fees and costs 
is not ground for setting aside the 
judgment. Brown v. Com., 4 Mete. 
(Ky.) 221. 

92. State v. Woerner, 33 Mo. 216. 


93. Execution generally see Execu- 
tions’ 23 71GiJ.y pr2sil. 

94. See supra § 68. 

95. Backus v. State, 118 Md. 


rs 501; Schultze v. State, 43 
95. y 


536, 
Ma. 


96. Backus v. State, 118 Md. 
85 A 501. 


97. Howie v. State, 1 Ala. 
Minor vy. State, 1 Blackf. (Ind.) 236; 
Adair v. State, 1 Blackf. (Ind.) 200. 
See Bail § 873; Executions § 178 et 


536, 


113; 


seq. 

98. Albec v. Ward, 8 Mass. 79. 

99. Farris v. Peo., 58 Ill. 26; Briggs 
Va Peo. 23 A Sita Madison. We 


Com., 2 A. K. Marsh. (Ky.) 131. 
1. Chumasero v. Peo., 18 Ill. 405. 
2. 7 State, v..Stout, 11 N. J... 362. 
3. Schultze v. State, 43 Md. 295. 
4 Albin v. Peo., 46 Ill. 372. 


For later cases, developments anid changes in the law see Annotations, same title aud section number, 
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§§ 108-114] 


to sue out the writ or to have execution issue.> On 
a motion to quash an execution questions of irregu- 
larities in taking the forfeiture cannot be tried.°® 


[§ 109] L. Appeal and Error7—1. In General. To 
secure a review of the final judgment a writ of error 
is held to be the proper remedy in some jurisdictions.® 
A joint writ of error cannot be sued out when the 
final judgment is several.® Appeal les only from 
the final judgment?® and not from an interlocutory 
order.11 Forfeiture of a recognizance for the ap- 
pearance of a person charged with crime has been 
held to be a eriminal proceeding, and appeal from 
the judgment of forfeiture is not to be tested by the 
rule applicable to civil actions,+? and it has been 
held that no appeal lies for the state from a judg- 
ment on a scire facias to enforce a recognizance for 
such appearance.+® 


[§ 110] 2. Bills of Exceptions and Assignment of 
Error. The evidence and record must be set out in 
a bill of exceptions,'* and assignment of error where 
required by rules of court or statute is essential,!® 
although it has been held otherwise where fatal de- 
fects in the proceedings appeared upon the face of 
the papers as where the record disclosed that the re- 
cognizance was taken without an order of court au- 
thorizing it.1° Where the scire facias is considered 
as an original proceeding!* the proceedings prior 
thereto are no part of the record of such suit, unless 
made so by some legal means, and will not otherwise 
be considered on appeal.'® 


[§ 111] 38. Questions Reviewable.1® The court on 
appeal will not review matters which rest in the dis- 
cretion of the lower court,?° nor, in some jurisdic- 
’ tions, the evidence on which the findings of the court 


5. Albin v. Peo., supra. 


[a]. Thus, where execution is not|T. B. 
issued within a year and a day, the 15, 
state may sue out a writ of scire} 349. 
facias to revive the judgment, or may 
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i 


by bill of exception (Davis v. Com., 4 
Mon, (Ky.) 113). 


Com. v. Hughes, 13 Bush (Ky.) 
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are based.22 Objections not raised in the court. be- 
low will not be considered,?? especially where the 
defect is amendable,?* nor will a general objection 
to the recognizance bring up a specific one.24 Vari- 
ance between the recognizance and the scire facias 
must be objected to in the lower court to be available 
on appeal.?® Merely harmless error will not be con- 
sidered on appeal.?® The appellate court will pre- 
sume that the judgment is proper.?7 An appellate 
court cannot review a decree of distribution unless 
such decree falls within its general jurisdiction or 
the judicial power of the court.?® 


[§ 112] 4. Decision.2® The practice on appeal is 
to look to and examine the record, and if it is suffi- 
cient to support the judgment it should be sustained, 
although irregularities and omissions appear in the 
recognizance or the writ,?° but a material variance 
will “be ground for reversal.?1 Where reversal of 
judgment as to one defendant would leave a several 
judgment against joint recognizors the judgment will 
be reversed as to all with instructions to enter a new 
judgment nisi and award new scire facias.*? 


[§ 113] M. Distribution of Proceeds. In some 
jurisdictions there are statutes governing the distri- 
bution of the proceeds of forfeited recognizances,** 
and the distribution of such proceeds must be made 
by the court as required by such statute.*4 


[§ 114] N. Costs. The recovery of costs in a pro- 
ceeding to enforce a recognizance is governed by the 
general rules covering the recovery of costs,?® and 
costs have been allowed in some eases,?° but wheth- 
er they may be recovered by a defendant against the 
commonwealth will depend upon the statute covering 
the recovery of costs in the particular. jurisdiction.? 
Saffold v. State, 60 Miss. 928. But 
see Douthit v. State, 30 Miss. 133 
(holding that a material variance be- 


tween judgment nisi and scire facias 
could be reached, although no objec- 


have execution at once, at its elec- rane Beye v. Toups, 44 La. Ann. 896, | tion was taken prior to judgment on 
tion. Albin v. Peo., 46 Ill. 372. : the scire facias). 

6. Schultze v. State, 43 Md. 295. 17. ees supra § 70. ebieetiante 26. See cases infra this note. 

7 rene ely, see Appeal and Error 18. Gray v. State, ae ; {a] Illustrations of error held 


SEC: p 256. 19. 


Decisions reviewable generally 


harmless.—(1) Failure to pass on mo- 


Seated of judgment on recogni- 
zance sur bail see Bail § 376 et seq. 

8. Com. v. Rhoads, 9 Pa. 488; Hill 
v. State, 27 Tex. 608. 

9. Howie v. State, 1 Ala. 113. | 

10. State v. Woerner, 33 Mo. 216; 
Com. v. Harvey, 36 Pa. Super. 235. 

[a] Judgment awarding execution 
on scire facias is final judgment.— 
State v. Woerner, 33 Mo. 216. 


11. Com. v. Teevens, 141 Mass. 577, 
6 NE 756. 
[a] Judgment merely declaring 


forfeiture and not fixing amount is in- 
terlocutory and not final, an'd no ap- 
peal lies therefrom. Com, v. Teevens, 
141 Mass. 577, 6 NE 756. 


12. State v. Toups, 44 La. Ann. 896, 
11 S 524. But see Com. v. Hughes, 
13 Bush (Ky.) 349 (holding such pro- 
ceeding to be a civil proceeding). 

13. State v. Jackson, 33 Me. 259 
(holding that no appeal lies from an 
order sustaining a demurrer to the 
scire facias, and that such appeal will 
be dismissed with costs against the 


state). And see Bail § 376. 
14. Fowler v. Com., 4 T. B. Mon. 
GE) 81.2385 Davisuyv,..Comsn 4 “.. Bb: 


Mon. (Ky.) 113. 

[a] Recognizance is not part of 
the record (1) after judgment nisi 
and scire facias thereon (Ditto v. 
State, 30 Miss. 126), (2) and it must 
be brought into the record on appeal 


see Appeal and Error §§ 129-463. 


20. Mishler v.-Com.;.62 Pa. 55, 1 
AmR 3877. 
Review of remission of forfeiture 


see supra § 67 
21. State v. Moody, 74 N. C. 73. 
22. Ark.—Marr v. State, 26 Ark. 
10. 


Ill.—Lewis v. Peo., 18 Ill. A. 76. 
Uy —Adair v. State, 1 Blackf. 200. 


J.—Unger v. Pankuch, 82 N. J. 
Ey. 150, 82 A 874. 

Oh.—Calvin v. State, 12 Oh. St. 60. 

See Bail § 380. 

[a] Objection to form of judgment 
must be made in lower court.—Al- 
oe v. State, 132 Md. 150, 103 A 
43. 

[b] Death of principal before ren- 
dition of judgment cannot be noticed 
or inquired into by appellate court 
upon suggestion to such court of the 
fact. Dean v. State, 10 Miss. 200. 


23. Patterson v. State, 10 Ind. 296. 
24 O’Brien v. Peo., 41 Ill. 456. 


[a] Thus general objection to re- 
cognizance will not bring up specific 
objection that it was not filed. 
O’Brien v. Peo., 41 Ill. 456. 


25. Welborn v. Peo., 76 Ill. 
Bradley v. Peo., 21 Ill. A. 78. 

[a] Rule applies where the judg- 
ment on the scire facias is by default. 


516; 


tion in arrest of judgment for insuffi- 
ciency of, declaration, where the dec- 
laration was sufficient. Mix v. Page, 
14 Conn. 329. (2) Failure to dispose 
of case as to co-cognizor. Mussulman 
v. Peo., 15 Il]..51; Votaw v. State, 12 
Ind. 497. (3) Incorrect recital of re- 
cognizance in scire facias where such 
recital was unnecessary. State v. 
Glaevecke, 33 Tex. 53. 


27. Huggins v. Peo., 39 Ill. 
State v. Riley, 34 Mo. A. 426. 


28. Com. v. Justice, 34 Pa. 165. 
29. See Bail § 381. 


30. State v. Heed, 62 Mo. 559; State 
v. Riley, 34 Mo. A. 426; State v. Pey- 
ton, 32 Mo. A. 522. 


241; 


aoe Daingerfield v. State, 5 Miss. 
32. Robinson v, State, 5 Ala. 706. 
33. See statutory provisions. 
34. Kidd v. Com., 16 Pa. 426; Com. 


v. Erdis, 19 Pa. Dist. 1; Com. v. Robi- 
son, 15 Pa. Dist. 536; Com. v. Sheehan, 
15 Pa. Dist. 143; Com. v.-Turri, 12 
Pa. Dist. & Co. 703; Com. v. Bécker, 1 
Woodw. (Pa.) 297. 


35. See: Costs 15:°C. J. p 1: 


36. Cade v. Gordon, 88 Ga. 461, 14 
SE 706; Poe’s Est., 29 Pa. Dist. 857. 


37. See statutory provisions; and 
Com. v. Stebbins, 4 Gray (Mass.) 25 
(Rev. St. c 121 § 22); State v. Kinne, 
41 N. H. 238 (construing Rev. St. c. 
222 § 14; Comp. L. p 540). 
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*RECOGNIZE.! 
nifications by the lexicographers? 


to avow;°® 
know again;° 


Recognized. 
used in a legitimation statute, 
ther should have 
or owned the child as his.!® 


“recognized by him,’’?+° 
after the marriage.”’7 


RECOLLECT. To bring back to the mind or 


1. See Recognition ante. 


2. Ex p. De Vore, 18 N. M. 246,136 
Pee 50. 


8. Hallett v. Doe, 7 Ala. 882, 898; 
Arthur v.'Monck, 21 U. C. C..P. (Ont.) 
76, 81. See Hoover v. Hoover, 131 Va. 
§22, 105 SE 91, 92, 109 SE 424. 


[a] As “acknowledge.’—A vendor 
gave to his vendee a deed for certain 
crown lands and agreed that if the 
crown-land department did not recog- 
nize his assignment he would return 
the purchase money to his vendee. It 
was held that the money was to be 
refunded in the event of the crown- 
land department not acknowledging 
that the defendant’s vendee had, by 
virtue of the assignment, acquired a 
beneficial interest in the land, enti- 
tling him to the benefit of the contract 
between the crown and the original 
locatee. Arthur v. Monck, 21 U. C. C. 
Py (COnt).76,° 82: 


4 Leak v. Bear, 80 N. C. 271, 273. 


[a] In construing a note payable 
as soon as the legislature should pass 
an act recognizing certain classes of 
bonds, the court said: ‘‘The note in 
legal effect imports a promise to pay 
on the state’s passing an act admit- 
ting or acknowledging the particular 
class of bonds referred to as genuine 
and binding, and as contradistin- 
guished from other classes not obli- 
Earorysy Leak v. Bear, 80 N. C. 271, 


5. Leak v. Bear, supra. See Hoo- 
ver v. Hoover, 131 Va. 522, 105 SH 91, 
92, 109 SE 424, 


6. See Arthur v. Monck, 21 U. C. 
Cre COnt.) 765-8182. 


7. Webster D. [quot Ex p. De Vore, 
18 N. M. 246, 136 P 47, 50]. 


8. | Arthur v. Monck, 21 Ui..C. C. P. 
(Ont.) 76, 81. See Ex p. De Vore, 18 
N. M. 246, 136 P 47, 50. 


[a] “A definition, given the verb 
‘know,’ by Webster, is ‘to recognize.’ ” 
Bs p. De Vore, 18 N. M. 246, 136 P 47, 


9. Century D. [quot Ex p. De Vore, 
18 N. M. 246, 136 P 47, 50}. 


10. Arthur v. Monck, 21 U. C. C. P. 
(Ont.) 76, 81. 


11. Arthur v. Monck, supra. 


12. Ex p. De Vore, 18 N. M. 246, 
136 P 47, 50. 


[a] In construing it as used in a 
criminal statute (Comp. LS OTe § 
3422) (1) providing “In criminal cas- 
es, the common law, as recognized by 
the United States’ and. the several 
states of the Union, shall be the rule 
of practice and decision,” the court 
said: “The United States has never 
recognized the common law of Eng- 
land if by that term is meant ‘adopt- 
ed’ or ‘applied’ as a rule of decision.’’ 


The word is given various sig- 
and has been vari- 
ously defined as meaning to acknowledge ;* 
knowledge something existing before ;* 
to avow knowledge of ;" 
to recall to mind;?° 
recover the knowledge of a thing or person."? 


In its usual sense, 
it means that the fa- 
acknowledged, accepted, admitted, 
Phrases: 
as a British ship,’’!* “recognized as duly ordained,”’?® 
“recognized by him before or 


RECOGNIZE—RECOMMEND | 


member.?° 


memory;1*% to recover or recall knowledge of ;?® re- 


to ac- RECOMMENCE. To again begin;?! to begin 
to admit;” | anew;?? to repeat.?? 
to know;* to Phrase: “Recommenced baking or _ selling 
to recollect or pread.724 


“known ;7’!2 as 


to commend ;7° 


| of another ;”° 
“Recognized 


De Vore, 18 N. M. 246, 136 P 47, 
49, FO. (2) “The word could not have 
been used in the sense of ‘adopted’ 
or ‘practiced,’ for, as already shown, 
the United States did not adopt the 
common law.” . Ex p, De Vore, supra. 
(3) “The United States courts ‘recog- 
nized’ it [the common law] only in 
the sense that it was ‘known’ to such 
courts.” Ex p. De Vore, supra. 


13. Hoover v. Hoover, 131 Va. 522, 
105 SE 91, 92, 109 SE 424. 


14. The ar tOM PLOZ2C Nee AD; elt6 
Ll. ‘TE: Rep. 763, 

15.) Rex v. ed stn (N.. S.) 29 
CanCrCas 113, 115 (ina bigamy prose- 
ecution). 

16. Hoover v. Hoover, 131 Va. 522, 
105 SE 91, 92, 97, 109 SH 424, 


17. Hoover v. Hoover, 131 Va. 522, 
105 SE 91, 92, 109 SE 424. 

18. Century D. 

[a] Affirmation of defendant in an 
answer that he did not “recollect” that 
he had authorized any person to sign 
his name to a covenant for title is 
not tantamount to a direct and un- 
qualified denial of authority, or even 
to a declaration that he did not “be- 
lieve’ that he had given such author- 


Ex p 


ity. Talbot v. Sebree, 1 Dana (Ky.) 
56. 

19. Century D. 

20. Century D. 

215 sLineseve Mlagcs;, 4. Conn: 2581, 
587. See Com. v. Bartilson, 85 Pa. 482, 
487. 

22. Lines v. Flagg, 4 Conn. 581, 
587. 


“Begin” see 7 C. J. p 1030. 


23. Com. v. Bartilson, 85 Pa. 482, 
487. 
[a] “Renewal” of a conspiracy 


to ‘“‘recom- 
Com. v. Bar- 


means to begin it again; 
mence”’ it; to repeat it. 
tilson, 85 Pa. 482, 487. 
“Repeat” see post. , 
4 Conn. 581, 


24. Lines v. Flagg, 
Sons 
25. See Recommendation post. 
26 Coneveaa ya soll Callie 7/8 te 


268 P 382, 384. See Kane v. Gaynor, 
Ae App. Div. 196, 129 NYS 280, 285, 


[a] “Assess,” “declare,” or “fix” 
contrasted.—‘‘The word ‘recommend’ 
is certainly not apt if it was the in- 
tention of the Legislature to commit 
to the jury the duty and authority of 
fixing the exact punishment. It 
means to advise or counsel, and is not 
a word expressing finality such as the 
words ‘assess’ or ‘déclare.’’”’ Peo. v 
Ray, 91 Cal. A. 781, 268 P 382, 384. 

{b] Not command but merely ad- 


visory.—Under Election L. (Cons. L. 
[1909] ¢ 17 §§ 190-194] governing ap- 


RECOMMEND.?® 
advise or counsel;2° to bestow commendation on;?7 
to commend to the favorable notice 
to commit ;°° 
care, confidence, or acceptance, with favoring repre- 
sentations;*? to consign ;*” 
of action;*? to give in charge;** to offer with favor- 
-able representations ;*° 
vantageous, trustworthy, or advisable;*° to put in 


[§ 1] A. General Sense. To 


to commit to another’s 


39 


to counsel as to a course 


to praise as desirable, ad- 


pointment of commissioners of elec- 
tion by the mayor of the city of New 
York, the statutory duty of the coun- 
ty chairmen of the predominant polit- 
ical parties,to recommend persons for 
appointment as such commissioners, 
is not a command to the mayor to 
appoint such person so recommended. 
It is merely advisory, and is provided 
for the purpose of making certain that 
the mayor will have before him per- 
sons who are recognized as repre- 
sentatives of their respective parties. 
Kane v. Gaynor, 144 App. Div. 196, 129 
NYS 280, 285. 


27. Webster D. 


[ Peo, a 
yysodrats 166 N. Y. 453, 
il 


NE 


quot 
460, 60 


28. 
p. Seward, 299 Mo. 385, 253 SW 
358, 21 ALR 665]. 

29. Webster D. [quot Peo. v. 
ee 166 N. Y. 453, 460, 60 NE 


Webster New Int. D. NO eee 


30. Webster New Int. D. [quot Ex 
p. Seward, 299 Mo. 385, 253 SW 356, 
358, 31 ALR 665]. 


sl. Webster D. {quot Peo: -v: 
ee ee 166 N. Y. 453, 460, 60 NE 


[a] In verdict: “We the jury find 
defendant guilty and recommend his 
sentence to the penitentiary for twen- 
ty years,’ the term is construed as 
a sufficient declaration of the exercise 
of discretion by the jury in fixing the 
period of imprisonment to authorize 
judgment on the verdict. Lewis v. 
State, 51 Ala. 1, 4. 


[b] In constitutional provision 
prohibiting passage of special laws 
refunding money paid into the state 
treasury, unless recommended by the 
governor or treasury officials, the 
ward “recommend” contemplates 
more than merely verifying and cer- 
tifying an account of taxes paid un- 
der protest under a statute subse- 
quently declared unconstitutional; 
and where such officers considered the 
account and refused to recommend it, 
mandamus will not lie to compel them 
to recommend it, since their action in 
the premises is discretionary and not 
merely ministerial. Foote v. Harring- 
ton, 129 Md. 123, 98 A 289. 


32. Webster New Int. D. [quot Ex 
p. Seward, 299 Mo. 385, 253 SW 356, 
358, 21 ALR 665]. 


33. New Standard D. [quot Peo. v. 
San Bernardino High School Dist., 62 
Cal. A. 67, 216 P 959, 960]. 


34. Webster New Int. D. [quot Ex 
p. Seward, 299 Mo. 385, 253 SW 356, 
358, 31 ALR 665). 

35. New Standard D. [quot Peo. v. 
San Bernardino High School Dist., 62 
Cal. A. 67, 216 P 959, 960]. 


36. New Standard D. [quot Peo. v 
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*By CARLOS M. SANDOVAL (Recegnize—Recording Statutes inclusive except the Spanish word). 
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For later cases, developments anid changes in the law see Annotations, same title and section number. 


RECOMMEND—RECOMMENDATION 


a favorable light before any one;*7 to speak in be- 
It is sometimes used in an imperative 


half of.88 
sense.?9 


Phrases: 


sideration, 741 “recommended by 


docks,”+? “recommended to the public,”4? “recom- 


mend the punishment.’’#* 


[§ 2] B. Used in Wills. 


San Fee High School Dist., 62 
Cals, A: , 216 P 959, 960]. 


37. te D. [quot —Peo. vz 
Seas 166 N. Y. 453, 460, 60 NE 


38. New Standard D. [quot Peo. v. 
San Bernardino High School Dist., 62 
Cal. A. 67, 216 P 959, 960}. 


39. Mercer County v. Pittsburgh, 
CCCs CO: peace SOO, 40s 


{a] In statute, vesting in a county 
grand jury all discretion with refer- 
ence to county aid to a railroad by 
subscription to its stock and issuance 
of county bonds therefor, under a 
provision that ‘such subser iptions 
shall be made by the county commis- 
sioners after and not before, 
the amount . shall have been 
designated, advised and recommended 
by a grand jury,’ the words “advise 
and recommend” were held to make 
it imperative upon the commissioners 


to obey. Mercer County v. Pitts- 
fer ae CCE: suv en COs, a, Oy 400; 


40. Kane v. Gaynor, 144 App. Div. 
196, 129 NYS 280, 285 -(“to be ap- 
pointed a commissioner of elections” ). 


41, p. Seward, 299 Mo. 385, 253 
SW 356, 358, 31 ALR 665. 


[a]. In construing constitutional 
provision regarding the subjects 
which could be acted upon by the leg- 
islature at a special session, the sub- 
mission to such session, by special 
message, of a subject, not specified in 
the call, is equivalent to recommending 
it as contemplated by the constitution 
and the use of the word “recommend” 
in the special message is not essential 
to give efficacy to a special message 
submitting subjects of legislation to 
the General Assembly. Ex p. Seward, 
299° Mo. 385, 253-SW 356, 358, 31 
ALR ane 

42. Ve VVooGruit. 166 IN. oY: 
453, 460° G0 NE 28. 

43. Knoll v. Renshaw, 
K. B. 700, 702, 704. 


44. Peo. v. Ray, 92 Cal. A. 417, 268 
P 382, 384 (construing a statute em- 
powering juries to recommend the 
punishment for certain offenses). 


45. See cases infra notes 46—55. 


4G. Hille, irustees— py Wi3s Perry 
Trusts § 112 [both cit Major v. Hern- 
don, 78 Ky. 123, 129]; Eberhardt v. 
Perolin, 49 N. J. Ea. 592, 596, 23 A 501; 
Johnston v. Rowlands, 2 De G.& Sm. 
356, 358, 64 Reprint 160 (“may create 
a binding trust’); Tibbits v. Tibbits, 
Jac. 317, 4 EngCh 317, 37 Reprint 871, 
19 Ves. Jr. 656, 664, 34 Reprint 659; 
Horwood vy. West, 1 Sim. & St. 387, 
389, 1 EngCh 387, 57 Reprint fest 
Cholmondeley v. Cholmondeley, 14 
Sim. 590, 591, 37 EngCh 590, 60 Re- 
print 487; Malim vy. Keighley, 2 Ves. 
JT. (3335 335, 30 Reprint 659. See Paul 
aie Compton, SurViESie into Os ~OO0s, now 
Reprint 400 (requiring that object ‘and 
subject be certain). But see Hart v. 
Tribe, 18 Beav. 215, 219, 52 Reprint 85; 
and cases infra note 55. . 


[a] In willing her property to her 
sister, a testatrix earnestly recom- 


PLSWLGHiaed 


“Recommended as a fit and proper per- 
son,”*? “recommended by special message to its con- 


The term has in many, 
especially the earlier English, cases*® been construed 
as sufficient to raise a trust,*® or at least to have the 
meaning command or direction,4#* since it is said to 


be stronger than 
quest’? and more;*® but the word is susceptible of 


[53 C.J.] 593 


“desire,”’48 and equivalent to “re- 


different interpretation,®°® consistent with the power 


the board of 


to depart from the recommendation.°+ 
ing intended must depend upon the language of each 
particular instrument,°” so that in other eases it has 
been construed as advice and not as obligatory®* 


The mean- 


or mandatory,°* and hence as not creating a trust.°® 


mended her to take such measures as 
she might think best so that whatever 
she might inherit should go to her 
children. It was held that the chil- 
dren, on their mother’s death, were 
entitled to the property as joint ten- 


ants absolutely. Cholmondeley  v. 
Cholmondeley, 14 Sim. 590, 591, 37 
EingCh 590, 60 Reprint 487. 

[b] Unless contrary intent is 
clear.—‘‘Wherever any person gives 


property, and points out the object, 
the property, and the way in which 
it shall go, that does create a trust, 
unless he shews clearly, that his de- 
sire expressed is to be controlled by 
the party; and that he shall have an 
option to defeat it. The word ‘recom- 


mend’ proves desire, and does not 
prove discretion.’’ Malim v. Keighley, 
2°Viesw Ima oses, sooo, 30) Reprint (659 


{quot Eberhardt v. Perolin, 48 N. J. 


Eq. 592, 596, 23 A 501; Meredith v. 
Heneage, 1 Sim. 542, 551, 2 EngCh 
542, 57 Reprint 681]. 

{c] A flexible term.—‘ ‘Though 


recommendation may in some cases 
amount to a direction and create a 
trust, yet that being, a flexible term, 
if such a construction of it be incon- 
sistent with any positive provision 
in the will, it is to be considered as a 
recommendation and nothing more.’ ” 
Perry Trusts (4th ed) § 114 [quot 
Taylor v. Brown, 88 Me. 56, 58, 33 A 
664]. See also Trusts [39 Cyc 33 note 
38]; Wills [40 Cye 1734 et seq]. 


47. Warner v. Bates, 98 Mass. 274, 
280; Pembroke Academy Trustees v. 
Epsom School Dist., 75 N. H. 408, 409, 


75 A 100; Brickson v. Willard, 1 N. 
H. 217, 229; Newport Hospital v. 
Harvey, 49 R. I. 40, 139 A 659, 661; 


Webster v. Morris, 66 Wis. 366, 397, 28 
NW 353, 57 AmR 278; Knox v. Knox, 
59 Wis. 172, 188, 18 NW 155, 48 AmR 
487; Johnston v. Rowlands, 2 De G. 
& Sm. 356, 358, 64 Reprint 160; Malim 
v. Keighley, 2 Ves. Jr. 529, 532, 30 Re- 
print 760. 


{a] Commands in civil language.— 
(1) The word ‘‘recommend” and oth- 
ers used by testator in a will to ex- 
press his desire ‘“‘that the executor 
will conduct [a fund] in a manner, 
when they come from a testator who 
has the power to command, are to be 
construed as commands, clothed 
merely in the language of civility; 
and they impose on the executor a 
duty which courts have in repeated 
instances enforced.” HBrickson  v. 
Willard, 1 N. H. 217, 229 [quot Pem- 
broke Academy ‘Trustees v. Epsom 
School Dist., 75 N. H. 408, 409, 75 A 
100, 37 LRANS 646]. See Newport 
Hospital v. Harvey, 49 R. I. 40, 139 A 
659 (“command ‘clothed merely in the 
language of civility’’’). (2) “Where 
one person recommends to another 
who is independent of him, there is 
nothing imperative; but if he recom- 
mends that to be done by a person, 
whom he has a right to order to do 
it, the mode is only civility.” Malim 
v. Keighley, 2 Ves. Jr. 529, 532, 30 
Reprint 760 [quot Warner v. Bates, 
98 Mass. 274, 280 (quot Knox v. Knox, 
aur 172, 183, 18 NW 155, 48 AmR 


RECOMMENDATION.*® 
in giving to another a favorable account of the char- 
acter, responsibility, or skill of a third;°’ the act 
of recommending or commending a person or thing 


The act of one person 


[b] May amount to a command in 
a particular instrument. Johnston v. 
Rowlands, 2 De & Sm. “356, 3585 
64 Reprint 160. 


{e] “The intention of the testator 
. . . is to be wholly defeated, unless 
we construe the word ‘recommend’ to 
mean something more than is ordi- 
narily implied by it; and, in view of 
the context we think we may 
give it the meaning of command or 
direction to use such surplus to estab- 
lish the school in the event indicated.” 
Webster v. Morris, 66 Wis. 366, 397, 
28 NW 353, 57 AmR 278. 


48. Malim v. Keighly, 2 Ves. Jr. 
333, 335, 30 Reprint 659 [eit Eber- 
hardt v. Perolin, 48 N. J. Eq. 592, 596, 
23 A 501 (‘‘ ‘recommend’ is held to 
express ‘desire’ ’’)]. 


49. Malim v. Keighly, 
333, 335, 30 Reprint 659. 


50. Newport Hospital v.: Harvey, 
49 R. I. 40, 1389 A 659, 661 (as horta- 
tory word); Johnston v. Rowlands, 2 
De G. & Sm. 356, 358, 64 Reprint 160. 


51. Johnston v. Rowlands, supra. 
See Newport Hospital v. Harvey, 49 
Re 1. 405 139 A659" 66Le 


52. Johnston v. Rowlands, 2 De G. 
& Sm. 356, 358, 64 Reprint 160. 


[a] “Never turns upon grammati- 
cal import of the words. It may be 
imperative; it is not necessarily so. 
I must consider the subject matter, 
the situation of the parties and what 
is the probable intention.” Meggison 
v. Moore, 2 Ves. Jr. 630, 633, 30 Re- 
print 813. 


53. In re Whitcomb, 86 Cal. 265, 
274, 24 P 1028; Meredith v. Heneage, 
1 Sim. 542, 553, 2 EngCh 542, 57 Re- 
print 681. 


54. Randal v. Hearle, 1 Anstr. 124, 
127, 145 Reprint 820 (where devise 
was for life with power to leave the 
property to whom devisee thought 
most deserving of it, recommending 
due regard to aiding and assisting 
the relations and kindred of testator’s 
mother). See Hart v. Tribe, 18 Beav. 
215, 218, 219, 52 Reprint 85; Meg 
gison v. ‘Moore, 2 Veswdr. 630; 633; 30 
Reprint 813. 


55. In re Whitcomb, 86 Cal. 265, 
274, 24 P1028; Hart v. Tribe, 18 Beav. 
215, 219, 52 Reprint 85; Johnston v. 
Rowlands, 2 De G. & Sm. 356, 358, 64 
Reprint 160; Meredith v. Heneage, I 
Sim. 542, 553, 554, 2 HngCh 542, 57 Re- 


2 Ves. Jr. 


print 681; Sale v. Moore, 1 Sim. 534, 
541, 2 EngCh 534, 57 Reprint 678. See 
Meggison v. Moore, 2 Ves. Jr. 630, 
633, 30 Reprint 813. 

56. Recommendation: 
As fraudulent representation see 


ee § 8 note 72) [a] (3). 


Application for license see Intoxi- 
eating Liquors § 131. 
pene see Master and Servant §§ 
To mercy see Criminal Law § 2601; 
Homicide § 682. 


67.) Blackeih.eD, 


[a] “Reference” synonymous.— 
Kinney NG McFaul, 122 Iowa 452, 454, 
98 NW 276. 
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to notice, use, confidence, or civility of another ;°® 


favorable representation;°® mere suggestion as to 
the desirability of a certain course of action to be 
pursued;°° note commending a person to favor;°? 
that which procures a favorable reception.** 


RECOMMIT. To commit again; to give back into 
keeping ;°* to refer again to a committee.®* 


RECOMMITMENT.*® A renewed reference to 


a committee;®* a second or renewed commitment.®? 


RECONCILE.*8 To harmonize;°® to make con- 
sistent or congruous; to rid of apparent discrepan- 
cies.7° 

RECONCILIATION."! The renewal of amicable 
relations between two persons who had been at enmi- 
.ty or variance,’? usually implying forgiveness of in- 
juries on one or both sides.*? 

In the law of divorce the term is sometimes used 
as synonymous or analogous to “condonation.”’** In 


58. Standard D. [quot Ingard v. 67. 
Barker, 27 Ida. 124, 136, 147 P 293] [a] 


“Prescription” equivalent see Pre- 


Century D. 


Not deemed 
—‘‘“Removal of the 


RECOMMENDATION—RECONSIDER 


such connection it necessarily presupposes a separa- 
tion—a break in the marriage relation;*® and when 
there is such a break, a reconciliation can only mean 
the mending of the break;7° a going back together ;77 
living together again as husband and wife;** a re- 
sumption or a renewal of the former marriage rela- 
tion? 

Phrase: “Reconciliation and amity. 


RECONDITIONED. Cotton in a bale is “recon- 
ditioned” by loosening the ties, removing the packing, 
and pulling or picking the damaged part of the cotton 
from the outside of the bale.*? 


RECONNAISSANCE. ®? 


RECONSIDER.** To consider again;** to review 
with care, especially with a view to a reversal of pre- 
vious action;®° to think or consider the matter over 
again for the purpose of passing upon the matter on 
such second consideration.®® 
[a] “The mere forgiveness on the 


part of the injured spouse, and the 
friendly relationship and association 


7380 


“recommitment.” 
infant from the 


seription § 3 note 52 [a]. 
59. Standard D. [quot Ingard v. 
Barker, 27 Ida. 124, 136, 147 P 293]. 


60. Peo. v. San Bernardino High 
echool Dist., 62 Cal. A. 67, 216 P 959, 


{a] “The effect of the statute as 
to the ‘recommendation’ 3 18) io 
more than though the statute, instead 
of providing for a recommendation 
by the county superintendent of 
schools, had prescribed that whenever 
from any source it should appear ‘ad- 
visable,’ or ‘desirable,’ or ‘advanta- 
geous’ to the board of supervisors 
that any common _ school. district 
should be annexed to a high school 
district, the board of supervisors 
should make the necessary order or 
resolution to that effect.” Peo. v. San 
Bernardino High School Dist., 62 Cal. 
A. 67, 216 P 959, 961. 


61. Standard D. [quot Ingard v. 
Barker, 27 Ida. 124, 136, 147 P 293]. 


62. Standard D. [quot Ingard v. 
Barker, 27 Ida. 124, 136, 147 P 293]. 


63. Webster New Int. D. See Bey- 
er v. Vanderkuhlen, 48 Wis. 320, 322, 
4 NW 354. 


[a] Words “recommit” and “im- 
prison,” as used in a statute providing 
that any person recommitting or im- 
prisoning any person who shall have 
been discharged on habeas corpus 
shall be guilty of.a misdemeanor, re- 
fer to courts or magistrates, and im- 
ply some judicial or ministerial act on 
their part, and do not extend to pro- 
ceedings between parents for the cus- 
tody of an infant child. Beyer v. Van- 
peter 48 Wis. 320, 322, 4 NW 


“Commit” see 12 C. J. p 148. 


64. Webster New Int. D. See Re- 
commitment post. 


65. Recommitment of: 

Award to arbitrators see Arbitration 

and Award §§ 166, 533-542. 

Execution debtor see eee one § 

1210 text and notes 72-75 

Report: 

Of commissioners, appraisers, or 
viewers see Eminent Domain § 
434; Highways § 125; Municipal 
Corporations § 2752 

On reference to master in chancery, 
commissioner, or auditor’ see 
Equity §§ 790, 793-796. 

/ To referee see References post. 


66. Century D. 
“Committee” see 12 C. J..p 150. 
‘‘Reference” see post. 


parent to whose custody it had been 
awarded [by habeas corpus], cannot 
be deemed a recommitment.”’ Beyer v. 
Vanderkuhlen, 48 Wis. 320, 322, 4 NW 
354. 

“Commitment” see 12 C. J. p 149. 

68. See Reconciliation post, 


69. Holdridge v. Lee, 3 S. D. 134, 
138, 52 NW 265. 


a] ‘Harmonize’ synonymous.— 
“Appellant insists that the court 
might properly instruct a jury to rec- 
oncile conflicting evidence, if possible, 
but not to ‘harmonize’ it. It is quite 
probable that etymologically the two 
words are not synonymous, but as 
commonly used, they are. so nearly 
equivalent that we are entirely sat- 
isfied that the jury would have un- 
derstood the rule of their duty as to 
conflicting evidence «precisely the 
same whether they were told to har- 
monize or to reconcile such evidence.” 
Holdridge v. Lee, 3 S. D. 134, 138, 52 
NW 265. See also Harmonize 29 C., 
Js pr2i4: 


70. Century D. 


71. Reconciliation: 

Admissibility of evidence of assault 
followed by, to show self-defense 
see Homicide § 473 note 19 [b]. 

As ground for setting aside decree 
see Divorce § 419. 

Attempted as prerequisite to divorce 
see Divorce §§ 121-127. 

Effect of: 

On judgment dissolving community 
eet ee and Wife §§ 1293, 


On previous threats see Homicide 
§§ 370, 537 note 73. 
Sufficiency of to avoid a separation 
see Husband and Wife § 847. 


YER MBE Ko) lb 1D 
73. Black L. D. 
74. Black L. D.; Martin v. Martin, 


151 La. 530, 92 S 46, 49. See Hill v. 
Mil Trae ae 1 0 G02, 389 S678. 


[a] In Souisiana_ reconciliation 
has the same effect as ‘‘condonation’’ 
does in the common-law states. Mar- 
tin v. Martin, 151 La. 530, 92 S 46, 49% 
EU Vy, SET ea ae in OF T6253 6S nO Tse 


“Condonation” see 12 C. J. p 411. 
See also Divorce §§ 192-206. 


75. Martin v. Martin, 151 La. 530, 
92 S 46, 49. 
76. Martin v. Martin, supra. 


77. Martin 
78. Martin 
79, Martin 


v. Martin, supra. 
v. Martin, supra. 
v. Martin, supra. 


between the parties, in the absence of 
their coming together in the marriage 
status, will not be held to be a recon- 
ciliation.”’ Martin v. Martin, 151 La. 
530, 92 S 46, 49. 


80. Alexander y. Page, 101 SW 346, 
347, 30 KyL 1362. 


[a] Im will whereby the testator 
made a devise to certain persons in 
case “reconciliation and amity” 
should take place between them and 
testator’s brothers and sisters, the 
words import a mental state rather 
than an active condition of associa- 
tion, which mental state is hard to 
establish except by declarations of 
the parties in interest. Alexander v. 
Page, 101 SW 346, 347, 30 KyL 1362. 


81. Southern R. Co. v. Jones Cot- 
ton’Cos, 167 Alaw 575; STO 52 1S 8998 


aa See Connaissement 12 C. J. p 
83. See Reconsideration post. 
84. Webster D. [quot Farmers’ 


Handy Wagon Co. v. Newcomb, 192 
Mich. 634, 159 NW 152, 153]; Ashton 
v. Rochester, 60 Hun 372, 377, 14 NYS 
855 (vote to reconsider an ordinance 
is to consider it again). 


_85. Webster D. [quot Farmers’ 
Handy Wagon Co. v. Newcomb, 192 
Mich, 634, 159 NW 152, 153). 


[a] Where order reserved right to 
reconsider within a certain time, “the 
order with the acceptance by plaintiff , 
became a contract subject to a right, 
on the part of defendant, to withdraw 
from it within the time stated. It did 
not require an express confirmation 
by defendant.” Farmers’ Handy 
Wagon Co. v. Newcomb, 192 Mich. 
634, 159\-NW_ 152, 153. 


86. Oakley v. Atlantic City, 63 N. 
J. L. 127, 1381, 44 A 651. See Lake v. 
eres City, 62 N. J. L. 160, 162, 41 A 
427. 

[a] In statute governing passage 
of vetoed ordinances (1) the term “is 
not given the artificial meaning which 
it may have acquired in strict parlia- 
mentary proceedings but only the or- 

dinary meaning.” Oakley v. Atlantic 
Gity, 6s: ING WSs alin D2 ede 4 As ACT 6b bh 
(enunciating the text definition). . (2) 
The construction of the wdrd based 
upon the effect given by parliamen- 
tary usage to a vote ‘‘to reconsider’”’ 
is highly artificial; and there is noth- 
ing to lead to the importation of this 
significance into the construction of 
such a statute. Lake v. Ocean City, 
62 N. J: L. 160, 161, 41 A 427. 


b] Not equivalent to “repeal.”— 


For later cases, developments and changes in the law see Annotations, same title and section number. 


gage 


RECONSIDERATION.®*’ 


RECONSIDERATION—RECONSTRUCT 


acted upon previously ;%§ 
matter with care.®°® 


RECONSTRUCT.°° 


struct again;°? to form again or 
A resolution adopted by the city 
council that a certain ordinance there- 
tofore enacted ‘‘be reconsidered’ does 
not amount to a repeal of such ordi- 
nance, particularly where the ques- 
tion reconsidered was never acted up- 
on. Ashton v. Rochester, 60 Hun 372, 
377, 14 NYS 855. 


[ec] Right to reconsider.—“All de- 
liberative assemblies, during their 
session, have a right to do and undo, 
consider and reconsider, as often as 
they think proper, and it is the result 
only which is done.” State v. Foster, 
de ING eae LOT 10%. 


87. Reconsideration of: 

Award see Arbitration and Award § 
340 note 34 [d] 

Decision: 


hos 
Sac ae see Admiralty §§ 278, 
ogeauity see Equity §§ 871-936. 


County board see Counties § 123. 
Master, commissioner, auditor, or 
referee see Equity § 772. 

On appeal of writ of error see Ap- 
peal and Error §§ 2477-2535. 
Indictment by grand jury see Indict- 

ane ote and, Informations §§ 51-53, 
Vote: 
Se see Parliamentary Law 


Of municipal council see Municipal 
Corporations § 788. 


88. Century D.;.Webster D. [both 
quot Peo. v. Delaware County, 48 App. 
Div. 428, 432, 683 NYS 317 (cit Plantz 
v. Rensselaer County, 122 Misc. 576, 
204 NYS 27, 30)]. 


[a] Actual decision or perform- 
ance-required.—(1) ‘“‘When nothing 
has been passed, and no action has 
been taken which accomplished an or- 
ganization of the board or the ap- 
pointment of its employees, there is 
nothing to reconsider, because noth- 
ing has been done.” Plantz v. Rens- 
selaer County, 122 Misc. 576, 204 NYS 
27, 30. (2) ‘The rule governing mo- 
tions for reconsideration refers to the 
reconsideration of a decision of the 
board, and it must be held to apply 
to a decision which has actually been 


made.” Plantz v. Rensselaer County, 
supra. 
{b] Action of board of supervisors 


in referring bills which had been 
audited and allowed to a committee 
for a renewed consideration, and to 
obtain further evidence in relation 
thereto, upon the ground that numer- 
ous items in such bills were improp- 
er and illegal, was in substance a re- 
consideration of the audit. Peo. v. 
Delaware County, 48 App. Div. 428, 


432, 63 NYS 317. 
89. Lake, etc., Water Co. v. Ocean 
City, ete., Water Co., 62 N. J. L. 160, 


162, 41 A 427. 


[a]. Ordinary and not artificial 
meaming.—Lake, etc., Water Co. v. 
Ocean City, etc., Water Co., 62 N. J. 
L. 160, 161, 41 A 427. 


90. See Rebuild 52 C. J. p 1189; 
Reconstruction post. 


91. State v. Corrigan ‘Cons. St. R. 
WO Ss DEP NO. GeOS Meco Oe Amir » 386i 
[quot Western Pay., etc., Co. v. Citi- 
zens’ St. R. Co., 128 Ind. 525, 26 NE 
188, 191, 28 NE 88, 25 AmSR 462, 16 
LRA 770 (quot White County v. Gwin, 
136 Ind. 562, 36 NE 2387, 246, 22 LRA 
402; Atty.-Gen. v. Montcalm County, 
141° Mich. 590, 599, 104 NW... 792); 
Berry vy. McConnell, 187 Mo. A. 673, 


The taking up for re- 
newed consideration that which has been passed or 
thinking again upon a 


To build again;°! 


model ;*6 
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build;®* to rebuild or reconstruct again;°* to re- 
to restore again as an entity the thing 
which was Jost or destroyed.®* 


It has been compared 


to “reinforce,”’®® and “relay,”®® and distinguished 


to eon- 


anew;°? to re- 


173 SW 100, 101]. See Covington v. 
Bullock, 126 Ky. 236, 103 SW 276, 278, 
31 KyL 688 (“build over again’’); 
Bath Tp. Bd. of Education v. Town- 
send, 63 Oh. St. 514, 522, 59 NE 2238, 
53 LRA 868 (“build up again’’). 


92.—Century D. [quot Contas v. 
Bradford, 206 Pa, 291.7295, 55: A- 9891); 
Standard D. [quot Farraher v. Keo- 
kuk, 111-Iowa 310, 312, 82 NW. 773); 
Webster D. [quot Farraher v. Keokuk, 
supra; Levi v. Coyne, 57 SW 790, 791, 
22 KyL 493 (where it is quoted as 
definition of “reconstruction”’); Berry 
v. McConnell, 187 Mo. A. 673, 173 SW 
100; McMillan v. Payne County, 14 
Okl. 659, 665, 79 P 898 (in construing 
expression “bridges may be 
reconstructed . : . as hereinafter 
provided’); Contas v. Bradford, 206 
Par Zo e293 oo eA ooo |. American 
Bonding Co. v. Ottumwa, 137 Fed. 
572, 579, 70 CCA 270 (giving the text 
definition for ‘“‘reconstruction’’); Clark 
v. Martin, 182 Iowa 811, 166 NW 276, 
278 [cit Cyc]; Fuchs v. Cedar Rapids, 
158 Iowa 392, 397, 139 NW 903, 44 
LRANS 590 [quot Walker v. Dwelle, 
187 Iowa 1384, 175 NW 957, 961 (both 
cases giving the text definition for 
“reconstruction”’)]; State v. Corri- 
gan Cons. St. R. Co., 85 Mo. 263, 277, 
55 AmR 861 [quot Western Pav., 
ele. MOCO.) VoaCitizens” St. RR. Coffe l28 
Ind. 525, 26 NE 188, 191, 28 NE 88, 25 
AmSR 462, 10 LRA 770 (quot White 
County v. Gwin, 136 Ind. 562, 36 NE 
237, 246, 22 RA 402; Atty.-Gen. ve 
Montealm County, 141 Mich. 590, 599, 
104 NW 792); Berry v. McConnell, 
187) Mio. CAR 6iisee eis SW 00, LOE 
Parker-Washington Co. v. Meriwether, 
172 Mo, A. 344, 349, 158 SW 74; Noel 
v. Lees Summit, 166 Mo. A. 114, 148 
Sw 194, 196; McCarty v. Hudson 
County, O--Nesdy Lap 4106, A219) 
220; Norristown v. Norristown Pass. 
R. Co., 148 Pa. 87, 89, 23 A 1060. 


{a] Where ordinance granted to 
street railway the right to use the 
streets on condition that it should 
“reconstruct the said streets with the 
same kind of material used by the 
borough on the remaining portion of 
the streets, and keep the same in good 
order and repair,’ the company com- 
plied with the ordinance by recon- 
structing the street, which was then 
macadamized, with the same material 
used on the remaining portion, and 
was not liable to part of the expense 
of a pavement with Belgian blocks 
subsequently made by the ge 
Norristown v. Norristown Pass. 
Cosno Baa Coef 98,100 fart T430Pa. ai. 
90, "O38 A 1060]. 


93. Webster D. 
McConnell, 187 Mo. A. 678, 173 SW 
1003 Contas w. Bradford, 206,Pa. 291, 
295, 55 A 989]; Parker-Washington 
Co. v. Meriwether, 172 Mo. A. 344, 
349, 158 SW 74. See American Bond- 
ing Cor vi Ottumwa, 137, Hed. 572, 579, 
70 CCA 270 (giving the definition for 
“reconstruction” but substituting “re 
new” for “anew’’). 


94. Century D. [quot Contas v. 
Bradford, 206 Pa. 291, 295, 55 A 989]; 
Standard D. [quot Farraher v. Keo- 
kuk, 111 Iowa 310, 313, 82 NW 773]; 
Webster D. [quot Farraher v. Keo- 
kuk, supra; Levi v. Coyne, 57 SW 
790, 791, 22 KyL 493 (where it is 
quoted as definition of “reconstruc- 
tion”); Berry v. McConnell, 187 Mo. 
AY 673; 173. Sw 100; — McMillan yy. 
Payne County, 14 Okl. 659, 665, 79 P 
898 (construing the expression 
‘bridges may be. . reconstruct- 
ed” etc.); Contas v. Bradford, su- 


[quot Berryss iv. 


from “construct,”! “convert,”? and “repair. 
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pra]; Ideal Wrapping Mach. Co. v. 
George Close Co., 23 F. (2d) 848, 850; 
American Bonding Co. v. Ottumwa, 
L3te Weds 457.2) 25795 V7.0) CAL 2 70ne (eave 
ing the text definition for ‘“recon- 
struction’); Clark v. Martin, 182 
Iowa 811, 166 NW 26278 [Lelta Cy eur 
Fuchs v. Cedar Rapids, 158 Iowa 392, 
397, 139 NW 903, 44 LRANS 590 [quot 
Walker v. Dwelle, 187 Iowa 1384, 175 
NW 957, 961]; Covington v. Bullock, 
A26ir Key. (28691082 SW 2296528. kod 
Kyl 688; Parker-Washington Co. v. 
Meriwether, 172 Mo. A. 344, 349, 158 
SW 74; Noel v. Lees Summit, 166 Mo. 
A. 114, 148 SW 194, 196; Allen Coun- 
ty Bd. of Edueation v. ‘Townsend, 63 
Oh. St. 514, 522, 59 NE 223, 52. LRA 
868; Norristown Vv. Norristown Pass. 
Re Con 9) Pa. Col 98) 100 ;Et sa Pares i. 
90, 23 A 1060. 


{a} Meaning of term is not limited 
to the erection of a new building on 
the site of an, old one, but under a 
contract to remove and reconstruct a 
building may include the duty to re- 
build on the new site where the old 
house was blown down by a storm 
before removal. Allen County Bd. 
of Education v. Townsend, 63 Oh. St. 
514, 522, 59 NE 223, 52 LRA 868. ° 


“Rebuild” see 52 C. J. p 1189. 


95. Clark v. Martin, 182 Iowa 811, 
166 NW 276, 278. 


96. Webster D. [quot Berry v. Mc- 
Connell, 187 Mo. A. 673, 173 SW 100]; 
American Bonding Co. v. Ottumwa, 
137 Fed. 572, 579, 70 CCA 270 (giv- 
ing the text definition for ‘recon- 
struction’). 


97. Fuchs v. Cedar Rapids, 158 
Towa 392, 397, 139 NW 903, 44 LRANS 
590 [quot Walker v. Dwelle, 187 Iowa 
13849 175) NW (9572 OL: 


{a] Similar definition.—‘‘To con- 
struct again that which as an entity 
has been lost or destroyed.” Clark 
v. Martin, 182 Iowa 811, 166 NW 276, 
278. 


98. McCarty v. Hudson County, 91 
INS Sispelas 13176 0G eAs Bo ae 2.O 8 


99. McCarty v. Hudson County, su- 
pra (with regard to highway paving). 


1. Contas v. Bradford, 206 Pa. 291, 
295, 5b) AD 989. 


Bh The Dredge A, 217 Fed. 617, 
“There lurks in the use of the 
words ‘reconstruct’ and ‘convert’ 4 
confusion, and consequent obscurity 
of thought. They are not Synonymous: 
They convey different mental concep- 
tions.” The Dredge A, supra. 


3. White County v. Gwin, 136 Ind. 
562, 36 NH 237, 246, 22 LRA 402; 
Western Pav., etc., Co. v. Citizens’ 
StieRe Cone 128 Vindis 525,026 NB as se 
191, 28 NE 88, 25 AmSR 462, 10 LRA 
770; Clark v. Martin, 182 Iowa 811, 
166 NW 276, 278; Farraher v. Keo- 
kuk, 111 Iowa 310, 312, 82 NW 778; 
Covington v. Bullock, 126 Ky. 236, 103 
SW 276, 277, 31 Kyl 688; Levi v. 
Coyne, 57 Sw ROOE SO ae KyL 493; 
Vincent v. Frelich, 50 La. Ann. 378) 
ay Sy Bylake MaiiDy OY) AmSR 436; Atty. 
Gen, v. Montcalm County, 141 Mich, 
590, 599, 104 NW 792; State v. Cor- 
Liza) Conse) Stsek. }CO.,. 60: MO.n eGo 
277, 55 AmR 3861; Berry v. McConnell, 
OTe MOA. “613.9 167 Te) 13 OS Were OOr 
Parker-Washington Co. v. Meriwether, 
172 Mo. A. 344, 349, 158 SW 74. See 
Contas'v. Bradford, 206 Pa. 291, 295; 
5b A’ 989. 

[a] One who buys’ burned-out 
electric lamps and filaments and re- 
fills, remakes, or renews them, insert- 


\ 


596 [53 C.J.] 


Reconstructed. Made over;* rebuilt;° 


to its original condition.® 
Reconstructing. 


sense, rebuilding, or constructing again ;* 
its restricted sense, it is somewhat synonymous with 


ing new filaments, does not merely 
repair such lamps, but reconstructs 
them so that its product is different 
from that of the original manufac- 
turer. General Electric Co. v. Re- 
New Lamp Co., 121 Fed. 164, 165. 


{b] “Whe obligation to repair a 
street (1) is one thing, and the obli- 
gation to reconstruct a street is an- 
other and different thing. . One 
who only assumes an obligation to 
repair a house could not be required 
to tear it down and rebuild it.” State 
Ver Gorrmcan Cons. St. ..Rs Coseso. Mos 
263, 277, 55 AmR 3861 [quot Western 
Pav., etc., Co. v. Citizens’ St. R. Co., 
128 Ind. 525, 26 NE 188, 191, 28 NE 
88, 25 AmSR 462, 10 LRA 770 (quot 
White County v. Gwin, 136 Ind. 562, 
36 NE 2387, 246, 22 LRA 402; Atty.- 
Gen. v. Montcalm County, 141 Mich. 
590, 599, 104 NW 792); Berry v. Mc- 
Connell, 187 Mo. A. 673, 173 SW 100, 
101 (quoting only the second’ sen- 
tence)]. (2) It “is not an obligation 
to construct thereon’ a new pave- 
ment.” State v. Corrigan Cons. St. 
R. Co., supra [quot Western Pav., 
etc., Co. v. Citizens’ St. R. Co., supra]. 


“Repair” 54 C. J. 


4 Rackliffe v. Duncan, 130 Mo. 
A. 695, 703, 108 SW 1110; Perkinson 
v. Schnaake, 108 Mo. A. 255, 261, 83 
SW 301. 


5. Fuchs v. Cedar Rapids, 158 lowa 
392, 397, 1389 NW 9038, 44 LRANS 
590 [quot Walker v. Dwelle, 187 
Iowa 1884, 175 NW 957, 961]; Far- 
raher v. Keokuk, 111 Iowa 310, 313, 
82 NW 773; Vincent v. Frelich, 50 
La. Ann. 378, 382, 23 S 373, 69 AmSR 
436. See McMillan v. Payne County, 
14 Okl. 650, 79 P 898, 900. 


{a] “A street is not ‘reconstructed’ 
by being resurfaced either in whole 
or in part.” Covington v. Bullock, 
103 SW 276, 278, 31 KyL 688. 


[b] As used in a statute (Act 
March 11, 1903 [Sess. L. (1903) p 
244 c 29 art 21), providing that 
bridges may be constructed, repaired, 
or “reconstructed” across any stream 
in the territory, as provided in the 
act, the word is used in its ordinary 
acceptation, and means to rebuild, to 
construct again. McMillan v. Payne 
County, 14 Okl. 659, 79 P 898, 900. 


6 Vincent v. Frelich, 50 La. Ann. 
378, 382, 23 S 378, 69 AmSR 436. 
{a] Building is properly said to 
be reconstructed when it is rebuilt 
or restored to its original condition 
after having been wholly or partially 
demolished. Vincent v. Frelich, 50 
La. Ann. 378, 382, 23 S 3738, 69 AmSR 
436. See also Restore [34 Cyc 1680]. 


7 See Noel v. Lees Summit, 166 
Mo. A. 114, 148 SW 194, 196. 

fa] “Construction” distinguished. 
—The Dredge A, 217 Fed. 617, 631. 

{b] Held not “reconstructing.”— 
Gathering the elements, consisting of 
an old hull and certain machinery and 
appliances, which when brought to- 
gether, assembled and coordinated, 
constituted the dredge, is not recon- 
structing an existing dredge; but the 
process is construction of an inde- 
pendent entity. The Dredge A, 217 
Fed. 617, 631. 


8 Noel v. Lees Summit, 166 Mo. 
A. 114, 148 SW 194, 196 (as used in 
Rev. St. [1909] § 9411, authorizing 
the repairing of streets or recon- 
structing the same by the proper 
officer or committee on improve- 
ments). 


In its ordinary comprehensive 


8 


restored | “repairing. 


while in 
from 


9. Reconstruction of: 
Destroyed or lost: 


Judgment see Courts § 406; Judg- 
ments § 254; Records post. 
Record see Records post. 
Government of seceding state see 


Constitutional Law 8$ 94, 164-166; 

States [36 Cye 837, 838]. 

Patented article as infringement see 
Patents § 495. 

Road or street see Highways §§ 308— 
314, 323-332, 341-343; Municipal 
Corporations §§ 2281- 2292. 

See also Reconstruct ante. 

10. Bell v. Maish, 137 Ind. 226, 
229, 36 NE 358, 1118 (where it was 
said that it was but a form of “con- 
struction,’ and that it was a matter 
“properly connected with construc- 
tion’’). 


11. Goodyear Shoe Mach. Co. v. 
Jackson, 112 Fed. 146, 150, 50 CCA 
159,55 LRA 692 {quot Miller Hatch- 


eries v. Buckeye Incubator Co., 41 F. 
(2d) 619, 622; American Bonding COs 
v. Ottumwa, 137 Fed. 572, 579, 70 CCA 
270]. 


125) Cid mika esearch = -Corprmy. 
Write, Inc., 19 F. (2d) 380, 381; Nor- 
walk v. Connecticut Co., 88 Conn. 
471, 474, 91 A 442. See American 
Bonding Co. v. Ottumwa, 137 Fed. 
572, 580, 70 CCA 270. 


[a] Other definitions—(1) ‘“Re- 
construction means to construct 
again; to rebuild.” American Bond- 
ing Co. v. Ottumwa, 187 Fed. 572, 579, 
70 CCA 270; Fuchs vy. Cedar Rapids, 
158. Iowa 392,/397, 139 NW 908, 44 
LRANS 590 [quot Walker v. Dwelle, 
187 Iowa 1384, 175 NW 957, 961]; 
Levi v. Coyne, 57 SW 790, 791, 22 
KyL 493 [quot Covington v. Bullock, 
126 Ky. 236, 103 SW 276, 277, 31 KyL 
688]. (2) “To form again or renew; 
to remodel.” American Bonding Co. 
v. Ottumwa, supra. (3) “To restore 
again as an entity the thing which 
was lost or destroyed.” Fuchs v. 
Cedar Rapids, supra [quot Walker 
v. Dwelle, supra]. 


[b] Held to constitute “recon- 
struction” of patented article. C. & 


R. Research Corp. v. Write, Inc., 19 
BY (2d) 380) Sst: 
[ec] Held not to amount to “re- 


construction.”—Morse Dry Dock, etc., 
COMM NWS ce Creed hbo b> rei tent a 
F. (2d) 2338, 235 (that the cost of cer- 
tain work done in refitting vessels 
was twenty per cent of their value is 
alone insufficient)]; Contas v. Brad- 
ford, 206 Pa. 291, 295, 55 A 989 (with- 
in a fire ordinance prohibiting con- 
struction or reconstruction of certain 
types of buildings in certain dis- 


tricts). 
ee Peo. v. Whitelow, 166 NYS 141i, 
[a] Under New York Tenement 


House Law, alterations, “though radi- 
cal in making provisions for two 
families on a floor, instead of one, are 
not to be construed as a reconstruc- 
tion or re-erection of the building as 


a whole.” Peo. v. Whitelow, 166 NYS 
141, 147. 

14. McHenry v. Selvage, 99 Ky. 
232, 35 SW 645, 18 KyL 473; Levi v. 


Coyne, 57 SW 790, 791, 22 Kyl 493; 
Godfrey v. Atlantic County, 90 N. J. 
L. 517, 101 A 57, 58. See Kimbley 
v. Hickman, 163 Ky. 713, 715, 174 Sw 
484; Thomas v. Butler County, 28 
Oh. A. 8, 18, 162 NE 430, 432 (“re- 
construction mentioned in the statute 
is put in the same category with re- 
pair” and is held different from new 


RECONSTRUCTION.® 
what had first been constructed;1° the act of con- 
structing again;! a rebuilding.’? 
“alteration,” 


RECONSTRUCT—RECONSTRUCTION 


A eonstruction again of 


It is distinguished 


“construction,”’!* ‘“repair,”?° 
construction). 
fa] Construed in statutes.—(1) 


“When the legislature used the word 
‘construction’ in the statute, it meant 
original construction. In the use of 
‘reconstruction’ it meant to rebuild; 
to construct again.’’ Levi v. Coyne, 
57 SW 790, 791, 22 KyL 493. (2) “The 
mere fact that some of the old mate- 
rial was used does not deprive the 
work of its proper designation, ‘re- 
construction.’”’ Levi v..Coyne, su- 
pra. (3) In P. L. (1912) p 809, deal- 
ing with the permanent improvement 
and maintenance of public roads, the 
word is not given a broad, but a re- 
stricted, meaning of extraordinary 
repairs or ‘fa reconstruction that is, 
upon thé one hand, closely associated 
with the idea of repairs, and, upon 
the other, sharply contrasted with the 
idea of construction.” Godfrey v. 
Atlantic County, 90 N. J. L. 517, 101 
A 57, 58. (4) Under a statute reliev- 
ing property owners of the expense 
of reconstruction of a street, the re- 
building of a street originally im- 
proved and ever since maintained by 
the city out of its general revenue, 
has been held not a “reconstruction” 
but, so far as property owners are 
concerned, is in reality original con- 
struction for the expense of which the 
city has the right to charge them. 
Kimbley v. Hickman, 163 Ky. 713, 715, 
174 SW 484. (5) Where a portion 
of an old turnpike road, by the ex- 
tension of the limits of a city, was 
included within, and became a pub- 
lic way of, the city, and, as such, had 
a few repairs made on it, the regrad- 
ing and paving of the road is an 
“original construction” of the street, 
within St. (1894) § 2833, making lot 
owners liable for the costs of the 
“original construction,’ and the city 
liable for costs of “reconstruction,” 
of streets. McHenry v. Selvage, 99 
Ky. 232, 35 Siw 645. 


15. Ideal Wrapping Mach. Co. v. 
George Close Co., 23 F. (2d) 848, 850; 
C. & R. Research Corp. v. Write, Inc., 
19 F. (2d) 380, 381; Foglesong Mach. 
Co, v. J. D. Randall Co., 239 Fed. 893, 
895, 153 CCA 21; Crane Co. v. Fidelity 
Trust Co., 238 Fed. 693, 698, 151 CCA 
543; General Blectric Co. v. Re-New 
Lamp Co,, 121 Fed. 164, 165; Good- 
year Shoe Mach. Co. v. Jackson, 112 
Fed. 146, 150, 50 CCA 159, 55 LRA 692 
[quot Miller Hatcheries v. Buck- 
eye Incubator Co.; 41-F: (a): (619, 
622; American Bonding Co. v. Ottum- 
wa, 137 Bed. 572, 579,70 CCA 270]; 
Norwalk v. Connecticut Co., 88 Conn. 
471, 474, 91 A 442; Bettenbrock v. 
Miller, 185 Ind. 600, 112 NE 771 W738 
Fuchs v. Cedar Rapids, 158 Iowa 392. 
397, 139 NW 9038, 44 LRANS 590 [quot 
Walker v. Dwelle, 187 Iowa 1384, 173 
NW 957, 961]; Covington Vv. Bullock, 
126 Ky. "236, 103 SW 276, 277, 31 Kyl 
688; Levi v. Coyne, 57 ‘SW 790, TOA 
22 KyL 493; Berry v. McConnell, 187 
Mo. A. 673, 173, SW 100, 101; Parker- 
Washington COME: Meriwether, 172 
Mo. A. 344, 348, 349, 158 SW 74; Rack- 
liffe v. Duncan, 130 Mo. A. 695, 703, 
108 SW 1110; Perkinson v. Schnaake, 
108 Mo, A. 255, 258, 259, 88 SW 301; 
Contas v. Bradford, 206 Pa. 291, 55 
A 989, 990; In re Dunraven’s Set- 
tled Estates, ELQOTs a2 Chey aaa goo 
Agar v. Nokes, 93) Sh Rep: 'N. ee 
605, 609. See ‘Dehan v. Youree, 161 
La. 806, 814, 109 S 498; Ranney Wis 
Cape Girardeau, 185 Mo. A, 229, 233, 
170 SW 342; Konowalski v. Buffalo, 
131 App. Div. 465, 115 NYS 467, 469. 


[a] “Reconstruction presupposes” 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 


RECONSTRUCTION—RECORD 


and “reproduction.”?® In United 


the process by which, after the Civil War, the 
states which had seceded were restored to the rights 
and privileges inherent in the Union.!7 


Phrases: 
struction by way of conversion,’’?!® 


enlargement, or improvement,”?° “reconstruction or 
amalgamation,”?1 “reconstruction or repair of a high- 


way,’?? “reconstruction work.”?? 


RECONVENTION.?* 


RECONVENTIONAL DEMAND.?® 
law a demand that a defendant in a suit is permitted 


by a courtesy of the law to engraft 


(1) “the demolition’ (Clark v. Mar- 
tin, 182 Iowa 811, 166 NW 276, 278), 
€2) Sor ‘at least” (Clark v. Martin, 
supra) (3) “the nonexistence of the 
thing to be reconstructed, 2s an en- 
tity” (Clark vy. Martin, supra; Fuchs 
v. Cedar Rapids, 158 Iowa 392, 397, 
139 NW 903, 44 LRANS 590° [quot 
Walker v. Dwelle, 187 Iowa 1384, 175 
NW 957, 961]); (4) and “that the 
thing, before existing, has lost its 
entity” (Fuchs v. Cedar Rapids, su- 
pra [quot Walker v. Dwelle, supra]), 
(5) so that [in speaking of paving] 
it “would involve the rebuilding of 
the whole unit, including the con- 
erete foundation as well as the as- 
phalt surface, to say nothing of the 
eurbing” (American Bonding Co. v. 
han 137 Fed. 572, 579..7 CCA 


{b] Difficult to distinguish.—(1) 
“Difficulties arise in determining the 
legal limits between repair and re- 
construction. The test is whether the 
identity of the’ machine is preserved 
by the repairs. If they are so exten- 
sive that the result is a new machine, 
the legal limit has been passed, and 
the forbidden realm of reconstruction 
has been invaded.’ Ideal Wrapping 
Mach. Co. v. George Close Co., 23 F. 
(2d)-848, 850. (2) “The difficult ques- 
tion still remains, what is legitimate 
repair, and what is reconstruction? 
. . . Each case must be decided in 
the light of all the facts and circum- 
stances presented and the ques- 
tion should be determined less 
by definitions and technical rules than 
by the exercise of sound common 
sense and an intelligent judgment.” 
Goodyear Shoe Mach. Co. v. Jackson, 
Jo) Medsti46. 150) 50,\CCA 159,55 ERA 
692. (3) ‘Repair’ and “reconstruc- 
tion” have been said to run so closely 
into each other that it is difficult to 
draw line between them. Dehan v. 
Youree, 161 La. 806, 814, 109 S 498. 


{[c] “If a house is completely torn 
down, and its entity as a house de- 
stroyed, the fact that no material 
was used in rebuilding, except what 
had formerly been in the building, 
as originally constructed, would not 
justify one in saying, wishing to 
speak correctly, that the house was 
repaired.” Fuchs v. Cedar Rapids, 
158 Iowa 392, 397, 1389 NW 903, 44 
LRANS 590 [quot Walker v. Dwelle, 
187 Iowa 1384, 175 NW 957, 961]. 


[d] Held “reconstruction” (1) and 
not “repair.” C. & R. Research Corp. 
Vv. Write, Inc, 19 F. (2d) 380, 381 
(of a patented article); Crane Co. v. 
Fidelity Trust Co., 238 Fed. 693, 698, 
151 CCA 543; Bettenbrock y. Miller, 
185 Ind. 600, 112 NE 771, 773; Walker 
v. Dwelle, 18% Iowa 1384, 175 NW 957, 
961; Clark v. Martin, 182 Iowa 811, 
166 NW 276, 278; Fuchs v. Cedar 
Rapids, 158 Iowa 392, 398, 139 NW 
903; Levi v. Coyne, 57 SW 790, 791, 
22 Kyl 493; Caffin_v. Redon, 6 La. 
Ann. 487, 488 [quot Dehan v. Youree, 
161 La. 806, 815, 109 S 498]; Berry v. 
McConnell, 187 Mo. A. 673, 677, 173 
SW 100; Ranney v. Cape Girardeau, 


“Reconstruction and repair,’’!® “recon- 


States history, 


“reconstruction, 


[53 C.J.] 597 


tion, though it is requisite, when the parties reside 
within the same jurisdiction, that the demand in re- 
convention should be necessarily connected with and 
incidental to the principal demand.?° 
RECONVERSION.?* 
RECONVEY.?§ 
RECONVEYANCE.?® 


to the original or former grantor.®° 


A transfer of realty back 


RECOPILACION DE INDIAS. A collection of 
Spanish colonial law, promulgated A. D. 1680.1 


In the eivil RECORD.*? 


on the main ac- 


185 Mo, A. 229, 231,170 SW 342; Rack- 
liffe v. Duncan, 130 Mo. A. 695, 703, 
704, 108 SW 1110; In re Dunraven’s 
Settled Estates, [1907] 2 Ch. 417, 
423. See Konowalski v. Buffalo, 131 
App. Div. 465, 115 NYS 467, 468, 471 
Qaying new and wider concrete walk 
in place of plank walk not repair of 
sidewalk). (2) Where a pavement is 
taken up, the grade changed, and new 
sand used; and part of the bricks 
used in relaying are new ones, there 
is a “reconstruction” and not a “re- 
pair.” Levi v. Coyne, 57 SW 790, 7941, 
22 KyL 493. (3) Where, under a sin- 
gle ordinance, a new pavement is to 
be laid and the old curbing and gut- 
tering must be reset and replaced in 
part, the curbing and guttering are 
“reconstruction” and not repair work. 
Rackliffe v. Duncan, 130 Mo. A. 695, 
703, 108 SW 1110, 1212: (4) In a suit 
to charge land with tax bills, defend- 
ants can not contend that the work 
is repair work chargeable to the city 
instead of work of “reconstruction” 
chargeable to the abutting owner, on 
the ground that the contractors re- 
paired holes and cuts in the concrete 
foundation beneath the surface of 
the pavement which was being recon- 
structed, where such repairs were 
paid for by the city. Perkinson v. 
Schnaake, 108 Mo. A. 255, 83 SW 301, 
302. (5) “The drain thas been pulled 
up; concrete has been put in as a 
foundation, and new pipes have been 
laid upon that foundation; one old 
pipe and one old gulley have been 
used, and that seems to me to be 
entire reconstruction of the drain.” 
Agar v. Nokes, 93 L. T. Rep. N. S. 
605, 609. 


{e] Held not “reconstruction” (1) 
but repair. Foglesong Mach. Co. v. 
J. D. Randall Co., 239 Fed. 893, 895, 
153 CCA 21; ‘Covington v. Bullock, 
126) Key, 2316, -103-Sw 206, 277, 31 Kyl 
688. (2) Where, after a street which 
had been paved with asphalt at the 
expense of abutting owners had fall- 
en into disrepair, the city passed an 
ordinance directing that it be recon- 
structed with asphalt pavement in ac- 
cordance with the ordinance, in so far 
as it related to resurfacing streets 
with asphalt paving, so that the entire 
improvement consisted merely of re- 
laying a new three-inch asphalt sur- 
face on the original macadam base, 
without disturbing the same, the work 
did not constitute a “reconstruction” 
of the street, but was a mere “repair” 
thereof. Covington v. Bullock, supra. 
(3) “The mere putting in of one or 
more new pipes into an old drain 
would not be reconstruction of the 
Qrain’s Acar w. Nokes, 93 i, i. Rep: 
N. S. 605, 609. 


“Repair” 54 C. J. 


16. Goodyear Shoe Mach. Co. v. 
Jackson, 112 Fed. 146, 150, 50 CCA 
TSO Do abvAL s, (6:92 Equot Miller 


Hatcheries v. Buckeye Incubator Co., 
41 F. (2d) 619, 622; American Bond- 
ing Co. v. Ottumwa, 137 Fed. 572, 579, 
70 CCA 270]. 


“Reproduction” [34 Cyc 1622]. 


[§ 1] A. As Noun. 
any facts or proceedings whether public or private, 
usually entered in a book for preservation;?* also, 


An account of 


17. Century D. See also Consti- 
tutional Law § 94 text and note 7; 
§§ 164-166; States [36 Cyc 837, 838]. 


[a] Reconstruction Acts.—The acts 
of congress, chiefly those of March 
2, and 23, 1867 “to provide for the 
more efficient government of the rebel 
states.” Webster New Int. D. See 
also Constitutional Law §§ 164-166; 
States [36 Cyc 837]. 

18. Parker-Washington Co. v. 
ony enol: 172 Mo. A. 344, 347, 158 


19. See Abrahart v. Webster, 93 
Tey, YJ EB OSTEO S So 5 lidel- Oe eTet> OMe mes 
L. R. 44; Phillips v. Barnett, 90 
L. J. K. B. 1086, 1088 [aff on app 66 
Spica oon Cael eely rs ole 


20. In re Dunraven’s Settled Es- 
Cates WSOC 2Ch we Anieeaass 

21. In re South African Supply, 
etes Co.) 11904) 2 (Che 268.2868 

22. Lemon v. Com., 236 Mass. 599, 


129 NE 382, 383. 
23. Rackliffe v. Duncan; 130 Mo. 
A. 695, 703,'108 Sw 1110. 


24. See Set-Off and Counterclaim 
[34 Cye 632]. 


25. See Demand 18 C. J. 480 text 
and note 84. See also Set-Off and 
Counterclaim. 


26. Suberville vy. Adams, 
Ann. 68, 69, 16 S 652. 


47 La. 


27. See Conversion §§ 80-98. 

28. See Mortgages §§ 2066-2299; 
Redeem post; Redemption post. 

29. Reconveyance: 


As champertous see Champerty and 
Maintenance § 96. 

By grantee in deed see Deeds § 480. 

Certainty of award directing see 
a egies and Award § 861 note 

reals 

Contract for as rendering an abso- 
lute deed a mortgage see Mortgages 
§§ 75, 76, 81, 86-88. 

Effect of fraud in procuring on fore- 
kes see Mortgages § 996 note 24 

Qi. 

Necessity for, on performance of con- 
dition see Mortgages § 129 text and 
notes 23, 24; § 996. 

Presumption of, from lapse of time 
see Mortgages § 996 note 24 [b]. 

See also Conveyance § 2, 

30. Anderson L. D. 


31. Black lL. D. See also Modern 
Civil Law § 4. 


32. See Records post and cross 
references thereunder; Register post; 
Registers of Deeds post. 


33. Century D. [quot Ellsworth 
College v..Carleton, 178 Iowa 845, 
160 NW 222, 225]. 


[a] In will a reference to con- 
tributions previously made to .a@ 
named legatee, “which are a matter 
of record” held not to mean ‘“pub- 
lic . record.’’ Ellsworth College v. 
75 eevee 178 Iowa 845, 160 NW 222, 


“Public record” see Records post. 


598 [53 C.J.] 


a book containing such copy or account.*4 
“Record before the court,’’?® 
“record of convietion,”’?* 
document,”’?® “record or memoranda kept by a ear- 
record or supplement,”*° “record, paper or 
record proper,”*? “records of a cor- 
“records of a department of United 
States government,”** “records of the court,’’*® “ree- 


Phrases: 
for appeal,”*°® 
rier,”? 9 6 
proceeding, 
poration,”** 


941 66 


ords of the town.’’*® 


[§ 2] B. As Verb. To enter in a book for the pur- 


34 Century D. [quot Ellsworth 
College v. Carleton, 178 Iowa 845, 160 
NW 222, 225]. See also Records post. 


somettarrison Vv. Os si Oh aeCed) 
259, ‘ 

386. Turner y. East Side Canal, 
eter Co., ltt) Cale 510, 171 BP.299% 300% 


Curless v. State, 172 Ind. 257, 87 NE 
129, 88 NE 339, 340. See also Ap- 
peal and Error § 1703 et seq. 

37. Com. v.. Minnich, 250 Pa. 363, 
367, 95 A 565, LRA1916B 950 


38. Stephens v. U. S8., 30 PR. (2d) 
286, fe 

[a] Number assigned to motor 
boat is a “record or document” 


granted in lieu of registry certificate 
within a statute (USCA tit 40 §§ 60, 
251, 262, 288), governing the wrong- 
ful detaining and using of such reg.s- 
try or number. Stephens vy. U. S., 30 


F. (2d) 286, 287. 
39. U. S. v. Fruit Growers’ Ex- 
press Co., 279 U. S. 368, 370, 49 SCt 


374, 73 L. ed. 739. 


40. Sherman County v. Ross, (Tex. 
Civ. A.) 197 SW 1055, 1056 (as used 
in a tax Statute). 


41. Tally v. State, 
113 S 547, 549. 

fa] As subject of larceny, under 
a statute, the papers thus reterred to 
do not include mere blanks not filled 
in or kept on file as a record of a 
public office. Tally v. State, 147 Miss. 
226, 113 S 547, 549. 


147 Miss. 226, 


42. See Appeal and Hrror § 1703 
et seq. 
43. U.S. v. Louisville, etc., R. Co., 


Zee WOens ole cots oD SCL 363,59 Dy 
ed. 598; Maremont v. Old Colony 10 
Ins. Co., 189 Ill. A. 231, 234. 


[a] Stock registers and transfer 
books, although not books of account 
‘of a corporation, are records of the 
corporation. Maremont vy. Old Colo- 
ny L. Ins.’ Co., 189 Ill. A. 231,. 234. 
‘See also Corporations §§ 489-497. 


44. Steiner v. McMillan, 59 Mont. 
30,5195 P 836, 837. 


45. Jones v. Cunningham, 157 La 
208, 210, 102 S 309. See also Courts 
§$ 382-406. 

46. In re Crafts, 41 R. I. 68, 102 A 
7538, 755. 

47. Peo. v. Haas, 311 Ill. 164, 166, 


142 NE 549. 


[a] Photostatic copies of instru- 
ments to be recorded, bound together 
with steel in book form, in proper 
chronological order is a_ sufficient 
compliance with the statute requir- 
‘ing recorder to record instruments at 
length in order of reception in well- 
bound books. Peo. v. Haas, 311 Il. 
164, 142 NE 549, 550. 

48. Montgomery Beer Bottling 
Works v. Gaston, 126 Ala. 425, 448, 28 
S 497, 85 AmSR 42, 51 LRA 396. 


fa] “To enter upon” synonymous, 
—Montgomery Beer Bottling Works 
v. Gaston, 126 Ala. 425, 448, 28 S 497, 
85 AmSR 42, 51 LRA 396. 

49. Webster D. [quot Seaboard 
Air-Line R. Co. v. Memory, 126 Ga. 
188, 185, 55 SE 15]. 


RECORD 


“record 
“record or 


bers.22 


Recorded. 


pose of preserving authentic and correct evidence of 
the thing recorded ;*” to enter upon;** to make note 
of ;4® to preserve the memory of, by committing to 
writing, to printing, 
preserve the memory of, by written or other charac- 
to recite;°”. to register;°* to repeat;°>* to 
transeribe;°° to write an authentic account of.°* 


to inscription, or the like;°° to 


In ordinary usage, signifies copied or 


transcribed into some permanent book;°? usually in 


50. Webster D. [quot Seaboard 
Air-Line R. Co. v. Memory, supra]. 

[a] To take stenographic notes.— 
Under Civ. Code (1895) § 4447, pro- 
viding for the compensation of the 
court reporter, or stenographer, and § 
4446, requiring the official stenogra- 
pher to attend all courts in the cir- 
cuit for which he is appointed, and to 
exactly, and truly “record,” or “take 
stenographic notes,” of the testimony 
and proceedings in the cases tried, the 
word “record,’ and the expression 
“or take stenographic notes,’ mean 
identically the same thing; the latter 
expression being merely explanatory 
of the former. Seaboard Air-Line R. 
Co. v. Memory, 126 Ga. 183, 55 SE 15, 
16. 


51. Peo. v. Haas, 311 Til, 164, 166, 
142 NE 549 (photographic copying). 

52. Montgomery Beer Bottsing 
Works v. Gaston, 126 Ala. 425, 448, 28 
S 497, 85 AmSR 42, 51 LRA 396 [eit 
Lincoln County v. Twin Falls North 
Side Land, etc., Co., 23 Ida. 433, 130 
Piss, 7907. 


58. Schneidau v. New Orleans 
Land Co., 132 La. 264, 282, 284, 61 S 
225; Manchester Bldg., etc., Assoc. v. 


Beardsley, 72 N. J. Eq. 714, 66 A 1, 4. 

[a] “Register” synonymous, — 
Manchester Bldg., ete, Assoc. v. 
Beardsley, 72 N. J. Eq. 714, 66 A 1, 4. 


[b] “To record” and “to register” 
may be indifferently or interchange- 
ably used. Schneidau v. New Orleans 
ae Co., 1382 La. 264, 282, 284, 61 S' 


{e] Technical meaning. — ‘‘The 
verb ‘record,’ in statutes relating to 
recordable papers, has a_ technical 
meaning, the legal registry of an ac- 
knowledged or proven paper.” State 
v. Harman, 57 W. Va. 447, 50 SE 828, 
830 (holding tax deed, if recorded 
without such acknowledgment or 
proof, passes no title). 


54. Montgomery Beer Bottling 
Works v. Gaston, 126 Ala. 425, 448, 
28 S 497, 85 AmSR 42, 51 LRA 396 
{eit Lincoln County vy. Twin Falls 


North Side Land, etc., Co., 23 Ida. 
433, 130 P 788, 790]. 
55. Montgomery Beer Bottling 


Works v. Gaston, 126 Ala. 425, 448, 
28 S 497, 85 AmSR 42, 51 LRA 396 
{cit Lincoln County v. Twin Falls 
North Side Land, etc., Co., 23 Ida. 433, 


LO Pass. CI0dseseeo. V., Elaas, But 
Tll. 164, 166, 142 NE 549; State v. 
Cole, 106 W. Va. 611, 146 SE 719. See 


Peo. v. Dowling, 84 Misc. 201, 146 NYS 
919, 921; Vidor v. Rawlins, 93 Tex. 
259, 261, 54 SW 1026. 


fa] Implies actual transcription. 
—(1) Papers left with the town 
clerks and retained by them held not 
“recorded.” Peo. v. Dowling, 84 Misc. 
200, ya. G EN ism go>, Oem (ae) MAA Mime 
strument is not recorded as prescrib- 
ed by law until it has been transcrib- 
ed into the proper book.” Cady v. 
Purser, 131 Cal. 552, 63 P 844, 846, 82 
AmSR 391. 

[b] “More than mere filing is re- 
quired.”—Peo. v. Dowling, 84 Misc. 
201, 146 NYS 919, 921. 


compliance with statutory requirement ;°* 


and, in 

[c] Authentication distinguished. 
—"The record is one thing; its au- 
thentication another, . . . A stat- 
Ute 5 - which ‘does not specifi- 
eally invalidate an unsigned Official 
record is merely directory and such 
unsigned record is nevertheless val- 
id.” State v. Cole, 106 W. Va. 611, 
146 SE 719, 720. 

[d] In constitutional provision 
governing the journals of the legisla- 
tive assembly, “‘to record” is construed 
to mean “to transcribe something up- 
on the journal.” Montgomery Beer 
Bottling Works v. Gaston, 126 Ala. 


425, 448, 28 S 497, 85 AmSR 42, 51 
LRA 396. 
[e] To record an abstract in a 


judgment record means to transcribe 
it upon the book required to be kept 
for that purpose, and when the ab- 
stract is transcribed the act of record- 
ing is complete. Vidor v. Rawlins, 
93 Tex. 259, 261, 54 SW 1026. 


56. Peo. v. Haas, 311 Ill. 164, 166, 
142 NE 549. 


57. Cady-v. Purser, 131 Cal. 
557, 68 P 844, 82 AmSR 391. 


[a] Instrument held recorded (1) 
when deed is recorded in extenso and 
the reference to the record made in 
the general index. Oconto Co. v. Jer- 
rard, 46 Wis. 317, 322, 50 NW 592. 
(2) When it is engrossed or copied 
by the keeper of the records upon 
the proper book in his office. Billing- 
ton v. Dunn, 217 Ky. 164, 289 SW 213, 
214 (but instrument must be record- 
able under the statutes). (3) “An 
instrument is recorded from the mo- 
ment it is filed for record in the re- 
corder’s office.’”’ Peo. v. Haas, 311 Ill. 
164, 167, 142 NE 549. (4) A chattel 
mortgage on cattle held to have been 
recorded as required by statute, not 
by copying it on books in the record- 
er’s office, but by placing it on file in 
such office. State v. Hurt, (Mo.) 183 
SW 338, 335, 336. (5) Where aliena- 
tion of land was duly registered and 
a certificate of title issued to trans- 
feree, the instrument of alienation 
was duly recorded within the mean- 
ing of a statute providing for the 
termination of a tax lien. Morse v. 
Revere, 248 Mass. 569, 143 NE 621. 


[b] Instrument held not recorded. 
—(1) A deed which had been left 
with the register for record, and 
which had the date of its reception 
indorsed thereon, but which had nei- 
ther been spread upon the record nor 
entered in the general index, was not 
recorded within the meaning of a re- 
demption statute. International L. 
Ins. Co. v. Seales, 27 Wis. 640, 643. 
(2) Where certified copy of a town’s 
order of taking land by eminent do- 
main was denosited in registry within 
time required by statute but the nec- 
essary register’s fee was not paid, as 
required, until after the expiration of 
such, the order was not recorded un- 
til the fees were paid and hence not 
within the required time. Radway v. 
Dennis, 266 Mass. 329, 165 NE 410. 


58. Howe v. Simison, 17 Ala. A. 59, 
81 S 8387, 8388. 


[a] In statute making convey- 


552, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


a special sense, it may mean “confirmed.’®® Phras- 
es: “Recorded and indexed,”®® “recorded as afore- 
said,”®! “recorded as prescribed by law,’’*®? “record- 
ed in like manner,’’®? “recorded title,’’®* “recorded 
upon the journals.”®® 


Recording.®® Copying an instrument into the pub- 
lic records in a book kept for that purpose by or un- 
der the superintendence of the officer appointed there- 
for;°* registering.°® Phrases: “Recording acts,’’®® 
“recording district,”"° “recording or registering,”*+* 
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a judgment of a court not of record, where the appeal 
has been lost by fraud or accident,’® or when a par- 
ty has lost his right to appeal otherwise than through 
his own fault.®° 

RECORDARI FACIAS LOQUELAM. In Eng- 
lish practice, a writ by which a suit or plaint in re- 
plevin may be removed from a county court to one 
of the courts of Westminster Hall.‘ So termed 
from the emphatic words of the old writ, by which 
the sheriff was commanded to cause the plaint to be 


“recording statutes.”7? 


[§ 3] C. As Adjective. 
used as an adjective.*? 


Record books. 
ders of the court are recorded.*# 


Record owner. 


county.‘ 
Record title. <A title officially of record.77 
RECORDARI.’® A substitute for an appeal from 


ances of personal property to secure 
debts inoperative against creditors 
and purchasers until “recorded,” the 
word means recorded as required by 
the statutes. Howe v. Simison, 17 
Ala. A. 59, 81 S 8387, 838. 


59. Serry v. Curry, 26 Nebr. 353, 
363, 42 NW 97. 


[a] As used in statute providing 
for the acceptance and record of the 
report, of commissioners appointed to 
set off dower in the probate court, the 
term is used in the sense of “confirm- 
ed,” that is, if the assignment of 
dower by the commissioners is satis- 
factory to the judge, then he should 
accept and record the same. Serry 
a Curry, 26 Nebr. 353, 363, 42 NW 

60. Vidor v. Rawlins, 93 Tex. 259, 
262, 54 SW 1026. 


61. Dibble v. Winter, 247 Ill. 243, 
93 NE 145, 150. 


[a] Within Statute of Wills 
(Hurd’s Rev. St. [1909] ¢ 148), § 9, 
making a foreign will “recorded as 
aforesaid’ valid in like manner as 
domestic wills, means recorded with 
the probate clerk as provided for in 
§ 2. Dibble v. Winter, 247 Ill. 248, 
93 NE 145, 150. 


62. Cady v. Purser, ee Cal. 552, 
551,560 Pb S44, 82 AmSR 39 


63. Dibble v. Winter, Ho Iil.. 243;, 
93 NEE 145, 150. 


64. Dallemand v. Mannon, 4 Colo. 
A. 262, 264, 35 P 679. 

[a] Record of receiver’s certificate 
would be the recorded title upon the 
margin of which the word “home- 
stead” might be written, so as to give 
to the owner the benefit of the Home- 
stead Act. Dallemand v. Mannon, 4 
Colo. A. 262, 264, 35 P’ 679. 


65. Montgomery Beer Bottling 
Works v. Gaston, 126 Ala. 425, 448, 28 
S 497, 85 AmSR 42, 51 LRA 396. 


66. Recording particular instru- 
ment see specific titles. See also Rec- 
ord ante; Records post. 


67. Anderson L. D. [quot Cady v. 
Purser, 131 Cal. 552, 557, 63 P 844, 82 
AmSR 391; Lincoln County v. Twin 
Falls North Side Land, ete., Co., 23 
Ida. 433, 130 P 788, 792]; MacLeod v. 
Hoover, 159 La. 244, 105 S 305, 307; 
White v. Stennis, 151 Miss. 765, 118 
S 902, 904; Sawyer v. Adams, 8 Vt. 
172, 175, 30 AmD 459. See Interna- 
tional L. Ins. Co. v. Seales, 27 Wis. 
640, 643 (“copying of the deed at 
length in the record book’’). 


The word is frequently 
Of a court, books in which the or- 


The owner of record as under- 
stood in the recording acts;’° the owner of the title 
to the land as disclosed by the-public records of the 


recorded, and to have the record before the superior 


court. ®? 


RECORDA SUNT VESTIGIA VETUSTATIS ET 


VERITATIS.®? 


RECORDATION.*# atior 
the private law of the act or contract producing it.*° 


RECORDATUR. In old English practice, an entry 
made upon a record, in order to prevent any altera- 


tion of it.8® 


fa] Similar definition.—‘‘Record- 
ing means the writing down or copy- 
ing of the document in the proper 
book by the recorder.” Lincoln Coun- 
ty v. Twin Falls North Side Land, 
ete., Co., 23 Ida. 488, 130 P 788, 792. 


[b] “Recording” and ‘filing’ are 
not synonymous. MacLeod v. Hoo- 
ver, 159 La. 244, 105 S 305, 306. 

[ec] “Delivery” distinguished. — 
Recording is separate and distinct 
from delivery, even where the record- 
er ex officio makes and delivers a tax 
deed. State v. Harman, 57 W. Va. 
447, 50 SE 828, 831. 


{d] Unauthorized copying by a 
stranger into the records is not “re- 
cording’ contemplated by the statute. 
White v. Stennis, 151 Miss. 765, 118 
S 902, 904 (where attorney not au- 
thorized to do so copied into record a 
substitution of trustee in deed of 
CU St) eee 

[e] Acknowledgment a prerequi- 
site.—Recording, in the Virginias, 
means recording after acknowledg- 


ment. State v. Harman, 57 W. Va. 
447, 50 SE 828, 831. 
68. Manchester Bldg., etc., Co. v. 


Beardsley, 72 N. J. Eq. 714, 66 A 1, 4 
(applied to mortgages and release 
thereof). 

{a] “Registering” synonymous.— 
Manchester Bldg., ete, Assoc. v. 
Beardsley, 72 N. J. Eq. 714, 66:A 1, 4 
(as used in Revision of 1846 [Nixon 
Dig. pp 526, 527], relating to the reg- 
istration of mortgages). 

69. See Records post. 


70. Whitehead v. eavoway, 60 Okl. 
53, Lose Pett Oi-er 10s, 
fa] “County” 
Whitehead v. Galloway, 

abs sie =? alalkap le aaKOe 
“County” defined see Counties § 1. 
71. Telford v. Henrickson, 120 
Minn. 427, 1389 NW 941, 943. 


distinguished. — 
60 Okl. 53, 


72. See Records post. 
73. See cases infra notes 74-77. 
74 Ralls v. Sharp, 140 Ky. 744, 


747, 131 SW 998. 


[a] Docket and minute books of a 
county court are record books but 
they are not the record books in 
which are recorded the orders of that 
court. Ralls v. Sharp, 140 Ky. 744, 
747, 181 SW 998. 

75. Okanogan Power, etc., Co. v. 
Quackenbush, 107 Wash. 651, 182 P 
618, 620, 5 ALR 966 (not necessarily 
the person appearing as owner in the 


RECORDED.** 
RECORDER.§$® 


A species of promulgation of 


A judicial officer in many cities, 


tax rolls). 


76. Hunt v. pete, 110 Tex. 204, 217 
SW 1034, 1035 


77. Bone v. Neeson 89 Cal. A. 535, 
540, 265 P 292. See Brooks v. Black, 
22 Colo. A. 49, 123 P 131, 135. 


fa] Where husband conveyed to 
wife, who conveyed to another, who 
gave to the wife a bond for the deed, 
the bond constituted the wife’s “rec-~ 
ord title,’ within the homestead stat- 
ute, requiring the word “homestead” 
to be entered in the margin of the 
record title. Brooks v. Black, 22 Colo. 


DNS CHS ies Ge ale lS ate ys 

78. See Justices of the Peace §§ 
386, 617-675. 

79. Critcher v. McCadden, 64 N. C. 
262, 263. 

80. Marsh v. Cohen, 68 N. C. 283, 
286. See Halcombe v. Loudermilk, 48 


N. C. 491. 


81. Black L. D. [cit 3 Blackstone 
Comm. p 149; 3 Stephen Pleading pp 
522, 666]. , 

Baie Black L. D. [[cit@Rees Ones 

83. A maxim meaning “Records 


are the traces of antiquity and of 


truth.” Peloubet Leg. Max. [cit Rolle 
p 296]. 
84 See Records post and cross 


references. thereunder. 


85. Co-Tiongco v. Co-Guia, 1 Phil- 
ippine 210, 212. 


[a] Indispensable requisite.—It is 
“a, requisite as indispensable to this 
[private] law to give it obligatory 
force as is promulgation with respect 
to laws emanating from the public 
authorities.”” Co-Tiongceo v. Co-Guia, 
1 Philippine 210, 212. 


“Promulgation” 50 C. J. p 720. 
“Publication” 50 C. J. p 870. 


86. Black L.:D: 
87. See Record § 2; Records post. 
88. Recorder: 


As municipal officer see Municipal 
Corporations § 623 note 35, 
Authority to: 
Administer oath see Oaths and Af- 
firmations § 7 note 12. 
Take: 
Acknowledgment see Acknowl- 
edgments § 99 note 20. 
cet ewaeh see Affidavits § 32 note 
Conferring judicial power on see Con- 
stitutional Law § 409. 
Criminal jurisdiction ,see Criminal: 
Law §§ 177, 179. 
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whose jurisdiction is chiefly confined to the trial of 
criminal prosecutions,*® and whose office is analogous 
to that of a police judge;®® also, any person author- 


ized to hold municipal court.®! 


Recorder’s court.®? 
a police court.°* 


Of deeds and other written instru- 
ments see Registers of Deeds post. 


89. Anderson L. D. [quot Ex p. 
Baxter. 3 Cal. A. 716, 86 P 998, 10001. 


90. Wong Sing v. Independence, 47 
OV oie Soe Skits oos.) S6G LOX .p: 
Baxter, 3 Cal. A. 716, 86 P 998, 999. 


[a] “Police judge” synonymous as 
used in a city charter provision gov- 
erning the election of a judge of a 
police court. Ex p. Baxter, 3 Cal. A. 
716, 86 P 998, 999 [cit Colton v. San 
Bernardino County Super. Ct., 84 Cal. 
AQ 30385 257 P' 909, 910]. 


RECORDER—RECORDING STATUTES 


RECORDER OF DEEDS."* 
RECORDER’S COURT.*5 
RECORDING ACTS.” 


RECORDING STATUTES.°? 


The substantial equivalent of 


[b] “Recorder” and “police judge” 
may be identical person.—Brookfield 
v. Tooey, 141 Mo. 619, 43. SW 387. 
But see Vineland v. Kelk, 73 N. J. L. 
285, 68 A. 5. 

“Police judge” see Municipal Cor- 
porations § 623 note 32; § 1437. 

91. Leigeber v. State, 17 Ala. A. 
o51,586 S) 12/6. 

“Municipal court” see 42 C. J. p 
1414 and cross references thereunder. 


92. See Criminal Law § 179; Mu- 
nicipal Corporations § 623 note 35. 


93. Colton v. San Bernardino Coun- 
ty Super. Ct. 84 Cal. A. 303, 257 P 


909; Ex p. 
998, 1000. 
[a] 


Baxter, 3 Cal. A. 716, 86 P 


“Police court” ordinarily syn- 


onymous.—Colton v. San Bernardino 


County Super. Ct., 84 Cal. A. 303, 257 
See Graham v. Fresno, 


P 909, 911. 


151 Cal. 465, 91 P 147, 149. 

“Police court” see 49 C. J. p 1071. 
See also Courts § 415 note 17 [b]; 
Criminal Law §§ 177, 179 note 79 [b]; 


Municipal 
94. See 
95. See 
96. See 
97. See 


Corporations § 623 note 31. 
Registers of Deeds post. 
Recorder ante. 

Records post. 

Records post. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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RECORDS 


By Frep. G. Krrvonos 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 603] 
ANALYSIS 
I. DEFINITION AND NATURE [§ 1] p 604 


II. STATUTES AND CONSTRUCTION GENERALLY [(§ 2] p 606 


III. ene [§§ 3-7] p 607 
In General [§ 3] p 607 
% With Whom Instrument May Be Deposited [§ 4] p 608 
C. Indorsement or Mark on Instrument [§ 5] p 608 
D. Place [§ 6] p 608 
HK. Time [§ 7] p 609 


IV. RECORDING [§{§ 8-23] p 609 
In General [§ 8] p 609 
Instruments Entitled To Be Recorded |§ 9] p 609 
General Requisites [§ 10] p 611 : 
Method of Recordation [§ 11] p 611 
Certificate [§ 12] p 612 
Notation for Record [{[§ 13] p 612 
Record Books {[§ 14] p 613 
Index [§§ 15-21] p 613 
1. Nature and Purpose [§ 15] p 6138 
2. Necessity [§ 16] p 613 
3. Character and Sufficiency [§§ 17-19] p 614 
a. In General [§ 17] p 614 
b. Changing System of Indexing; Installing New System [§ 18] p 614 
ce. General or Tract Index; General Cross Index [§ 19] p 614 
4. Who May Make [§ 20] p 615 
5. Effect of Loss or Destruction {§ 21] p 615 
I. Who May or Must Make Record [§ 22] p 615 
J. When Recording Effective [§ 23] p 615 


V. FEES [§§ 24-27] p 617 
A. In General [§ 24] p 617 
B. Amount [§ 25] p 617 
C. By Whom Payable [§ 26] p 617 
D. Prepayment [§ 27] p 617 


VI. CORRECTION, ALTERATION, AND CANCELLATION [{§§ 28-36] p 618 
A. Correction and. Alteration [§§ 28-33] p 618 

. In General [§ 28] p 618 

. Who May Make or Order [§ 29] p 618 

. Nature of Correction or Alteration [§ 30] p 619 

. How Made [§ 31] p 619 

. Presumptions and Evidence [§ 32] p 620 

. Effect [§ 33] p 620 

B. Cancellation or Surrender [§§ 34-36] p 620 
1. In General [§ 34] p 620 
2. Instruments Not Entitled To Be Recorded [§ 35] p 621 
3. False or Fraudulent Records [§ 36] p 621 


VII. CONSTRUCTION, OPERATION, AND EFFECT [§ 37] p 621 
VIII. CUSTODY AND CARE [§ 38] p 622 
IX. WITHDRAWAL OR REMOVAL FROM OFFICE OR FILES [§ 39] p 623 


For later cases, developments an‘d changes in the law see Annotations, same title and section number, 
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X. ACCESS TO, INSPECTION, AND USE [§§ 40-53] p 624 
A. Right To Inspect or Use [§§ 40-50] p 624 
1. In General [§ 40] p 624 > 
2. Under Statutes [§ 41] p 625 
3. Records Subject to Inspection [§ 42] p 626 
4. Who May Inspect [§§ 43-50] p 628 
In General [§ 43] p 628 
Citizens; Corporators; Taxpayers [§ 44] p 629 
Abstracters [§ 45] p 630 
Title Hxaminers and Insurers [§ 46] p 631 
Dealers in Tax Titles [§ 47] p 631 
Publishers; Editors; Reporters [§ 48] p 631 
Litigants or Attorneys [§ 49] p 632 
. Persons Indicted or Accused of Crime [§ 50] p 632 
B. Fees [§ 51] p 632 
C. Regulations as to Inspection and Use [§ 52] p 633 
D. Remedies [§ 53] p 634 


XI. SUPPLYING LOST OR DESTOYED RECORDS [(§§ 54-65] p 634 
A. In.General [§ 54] p 634 
B. Proceedings To Restore Records {§§ 55-64] p 635 
. In General [§ 55] p 635 
. Jurisdiction [§ 56] p 636 
. Parties [§ 57] p 637 
. Motion, Application, or Petition [§ 58] p 638 
. Notice of Motion or Application [§ 59] p 638 
. Evidence [§§ 60-62] p 639 
a. Presumptions and Burden of Proof [§ 60] p 639 
b. Admissibility [§ 61] p 640 
ce. Weight and Sufficiency [§ 62] p 640 
7. Trial; Judgment or Order [§ 63] p 641 
8. Review [§ 64] p 642 
C. Operation and Effect [§ 65] p 642 


XII. ESTABLISHMENT OF TITLE EVIDENCED LOST OR DESTROYED RECORDS [§§ 66-96} 
p 643 : 
A. In General [§ 66] p 648 
B. Nature of Proceedings; Jurisdiction [§ 67] p 643 
C. Right To Institute Proceeding [§§ 68-69] p 644 
1. In General [§ 68] p 644 
2. As Dependent ow Possession of Property [§ 69] p 644 
. Objections and Defenses [§ 70] p 645 
Parties [§ 71] p 645 
. Process [§ 72] p 645 
Pleading [§§ 73-79] p 645 
1. Complaint or Petition [§§ 73-76] p 645 
a. In General [§ 73] p 645 
b. In California [§§ 74-75] p 645 
(1) In General [§ 74] p 645 
(2) Accompanying Affidavit [§ 75] p 645 
ce. Petition in Illinois [§ 76] p 646 
2. Demurrer [§ 77] p 647 
3. Plea or Answer [§ 78] p 647 
4. Cross Petition [§ 79] p 647 
. Notice of Lis Pendens [§ 80] p 647 
. Hvidence [§§ 81-86] p 647 
1. Burden of Proof [§§ 81-83] p 647 
a. On Petitioner or Plaintiff [§ 81] p 647 
b. On Defendant [§ 82] p 648 
¢. On Cross Petitioner [§ 83] p 648 
2. Preswmptions [§ 84] p 648 
3. Admissibility [§ 85] p 648 
4. Weight and Sufficiency [§ 86] p 649 
J. Hearing or Trial [§ 87] p 649 
K. Decree [§§ 88-94] p 649 
1. In General [§ 88] p 649 
2. Relief Granted [§§ 89-90] p 649 
a. In General [§ 89] p 649 
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b. Reimbursement of Adverse Claimant [§ 90] p 650 


3. Vacation [§ 91] p 650 


4. Conclusiveness and Effect [§§ 92-94] p 650 


a. In General [§ 92] p 650 


b. Persons Concluded [§ 93] p 651 
e. Collateral Attack [§ 94] p 651 


L. Costs [§ 95] p 651 
M. Review [§ 96] p 651 


XIII. OFFENSES INCIDENT TO RECORDS [§§ 97-103] p 652 


A. In General [§ 97] p 652 


B. Records to Which Offenses Apply [§ 98] p 652 
C. Indictment or Information [§§ 99-102] p 653 


1. In General [§ 99] p 653 
/ 2. Intent [§ 100] p 653 


3. Description of Accused [§ 101] p 654 
4. Description of Record [§ 102] p 654 


D. Evidence [§ 103] p 654 


CROSS REFERENCES 


Constitutionality of registration acts see Constitutional 
Law §§ 459, 528, 700, 704, 791, 800. 
Estoppel by record see Estoppel §§ 20-24. 
Forgery § 41. 
Liability of recording officer for negligence or miscon- 
duct see Registers of Deeds § 19. 
Priorities resulting from record of particular instru- 
ments: 
Assignments §§ 135, 316. 
Assignments for Benefit of Creditors § 449, 
Attachment §§ 553, 588. f 
Bankruptcy § 378. 
Chattel Mortgages §§ 390, 392, 393. 
Executions §§ 355, 359%. 
Judgments § 925. 
Landlord and Tenant § 1496. 
Mechanics’ Liens §§ 353-406. 
Mortgages §§ 442-444, 700, 702. 
Public record as equivalent of writing see Frauds, Stat- 
ute of §§ 306, 307. 
Record as evidence and evidence affecting record: 
Ancient record see Bvidence §§ 1168, 1169. 
Best and secondary evidence see Criminal Law § 1527; 
Evidence § 1279 et seq. 
Competency of record: 
As affected by failure to affix internal revenue 
stamps see Internal Revenue §§ 118, 119. 
Judicial admission see Evidence § 370. 
Judicial record see Evidence § 906 et seq. 
Official record see Evidence §§ 912, 914 et sea. 
Of justice on trial de novo on appeal see Justices 
of the Peace § 563. 
Original record to prove corporate existence see Cor- 
porations § 170. 
Public record see Evidence § 900 et seq. 
, Record of: 
Conveyance or other private writing’ see Evidence 
§ 1029 et seq. 
Deed to prove existence of original see Deeds § 184 
et seq. 
Survey in boundary proceedings see Boundaries § 
333 et seq. 
Conclusiveness and effect of: 
Judicial admission see Evidence § 505. 
Record of finding of grand jury see Indictments and 
Informations § 58. 
Copies of acknowledged or unacknowledged instru- 
ments see Acknowledgments §§ 20, 21; Evidence § 
965 et seq. 
Corporate record as evidence see Evidence § 1095. 
Evidence as to filing notice of lien see Mechanics’ Liens 
§ 684. . 
Exemplification, transcript, or certified copy see Evi- 
dence §§ 940-942, 972. 
Failure to record instrument as evidence of fraud see 
Fraudulent Conveyances § 142. 
In criminal prosecution see Criminal Law § 3385 et seq. 
Judicial notice of record see Evidence §§ 1917-1922. 
Judicial record to show payment see Payment § 248. 
Lien claim see Mechanics’ Liens § 128 
Of former trial or proceeding see Malicious Prosecution 


Sar 7. 
Operation on judgments in other states see Evidence 
§§ 998-101 


Parol bridenee: 
In general see Evidence § 1380 et seq. 
Alteration see Evidence § 1534 et seq. 
Date of recording see Evidence § 1710. 
Judicial record see Evidence §§ 1388 et seq, 1539. 
Official record see Evidence §§ 1380 et seq, 1421 et 
seq. 


fear te ae evidence and evidence affecting record:—Con- 
inue 
Production, authentication, and effect: 
In general see Evidence §§ 901-1026, 1205-1209. 
Proof of record of instrument preliminary to in- 
troduction in evidence see Evidence § 1341 
Recitals of record as to appointment and qualifica- 
on ae special or substitute judge see Judges §§ 
Record: 
As dispensing with proof of execution of instru- 
ment offered in evidence see Evidence § 980. 
Of conviction of crime as evidence in civil action 
see Judgments §§ 1386, 1388. 
Of document offered in ‘evidence, as affecting ad- 
missibility see Evidence §§ 998, 1000. 
Of marriage or divorce as evidence of marriage 
see Bigamy §§ 46, 47 
Unofficial record as evidence see Evidence § 1027 et 
seq. 
Unrecorded instrument as evidence see Evidence §§ 
1027-1168. 
To correct judgment see Judgments § ie et seq. 
To establish marriage see Marriage § 10 
20 Show. existence of highway see drighwaye §§ 195- 
te 


Record as notice: 


Generally see Notice § 46. 

Assignment see Assignments §§ 77, 136; Assignments 
for Benefit of Creditors § 172 et seq. 

Charging insurer with knowledge of encumbrance see 
Fire Insurance §§ 367, 4 

Chattel mortgage see Chattel Mortgages §§ 186-244. 

Instrument not acknowledged or defectively acknowl- 
edged see Acknowledgments §§ 19, 54, 55. 

Mortgage see Mortgages § 421. 

Of party-wall agreement seé Party Walls § 83. 

Of pendency of action see Lis Pendens § 42. 

Of title on right to assert estoppel see Estoppel § 20 
et seq 

Para of judgment see Judgments § 256. 

To attaching creditors see Attachment § 445. 

To bona fide holder or purchaser of: 
County bonds see Counties § 336. 
erty noc bonds see Municipal Corporations §§ 4205, 

4253. 

To purchaser of: 
Land see Vendor and Purchaser [39 Cyc 1719-1743]. 
San peers wae oe. see Sales [35 Cyc 163, 347-351, 

682— 


Record in appellate court: 


In general see Appeal and Error §§ 1612, Spies, 1813, 
1816; Justices of the Peace §§ 486-510, 55 

In action on insurance policy see Accident pees 
§ 345; Mutual Benefit Insurance § 311. 

In criminal proceeding see Criminal Law § 3385 et seq. 

In forcible entry and detainer see Forcible Entry and 
Detainer §§ 160, 161. 

In habeas corpus ‘proceeding see Habeas Corpus § 220. 

In mandamus proceeding see Mandamus § 746. 

In partition proceeding see Partition § 873. 


Recording officer see Clerks of Courts § 73; Registers of 


Deeds §§ 1, 2; Registration of Land Titles post. 


Record of particular instruments and information: 


Acknowledgments § 56. 
Antentee agreement see Husband and Wife §§ 188- 


Assessment rolls: 
In general see Taxation [37 Cyc 1046-1072]. 
ups improvements see Municipal Corporations § 
143. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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Record of particular instruments and information:—Con- 


tinued 
Assignment: 

In general see Assignments § 77. 

Of claim for rent see Landlord and Tenant § 548. 

Of contract of sale of land or bonds for title see 
Vendor and Purchaser [39 Cyc 1230, 1675]. 

Of judgment see Judgments § 984. 

Of mining lease see Mines and Minerals § 665. 


Of morteane see Chattel Mortgages § 415; Mortga- 
ges § 6 
of Parone: ee Patents § 378. 
Assignments for Benefit of Creditors §§ 172-180. 


Bailment see Bailments § 31. 


Bill of sale see Sales [35 Cyc 163]; Shipping [36 Cyc 


54]. 

Birth and ‘death records see Evidence §§ 99, 100, 1099, 
1267; Health § 66. 

Bond: 


Of committee see Insane Persons § 308. 
Of contractor see Mechanics’ Liens § 483. 
Of municipal officer see Municipal Corporations § 
1050. 
Secured by trust deed see Mortgages § 421. 
Boundaries § 333 et seq. 
Brand or mark see Agriculture § 36; 
96; Logs and Logging §§ 114, 115. 
Certificate of sale see Mortgages § 1955. 
Chattel mortgage: 
In general see Chattel Mortgages §§ 186-244. 
Motor Vehicles § 275. 
Shipping [36 Cyc 185]. 
Conditional sale see Sales [35 Cyc 682-693]. 
Contract: 
Building see Contracts § 16. 
Cutting and hauling logs see Logs and Logging §§ 31, 
O35 


Animals §§ 86- 


For sale of land see Vendor and Purchaser [39 Cyc 
230, , 17324: 
Party ‘wall see Party Walls § 83. 
Deed or conveyance: 
Adoption of Children §§ 47-49, 
Dedication §§ 43—53. 
Deeds §§ 184-194. 
.- Basements § 92. 
Executions § 782. 
Fraudulent Conveyances § 337, 
Husband and Wife § 284. 
Taxation [37 Cyc 1433]. 
Firm name see Partnership § 156 et seq. 
Land grant or patent, or entry see Public Lands §§ 204, 
290, 464, 496, 593. 
Lease see Indians § 50; Landlord and Tenant §§ 423- 
425; Mines and Minerals §§ 216-232. 
Licenses see Animals §§ 28, 29; Licenses § 154; Pat- 


RECORDS 


Record of particular instruments and information:—Con- 


[§ 1 


tinued 

Male animal for breeding see Animals § 126. 

Marriage §§ 75 et seq, 87.. 

Marriage settlement see Husband and Wife § 188 et 
seq. 

Mortgages §§ 419-427. 

Motor Wehicles §§ 74-209, 272-274. 

Municipal Corporations §§ 45, 837-839. 

Notaries § 37. 

Partnership § 1030. 

Patents § 273. 

Pedigree see Animals § 126; Evidence §§ 145, 226. 

Petition for incorporation see Municipal Corporations 
§ 45. 

Pledges § 34. 

Power of attorney see Agency §§ 58-60. 

Release § 10. 

Satisfaction of: 

Judgment see Judgments § 1116 et seq. 
Mortgage: 

Chattel Mortgages § 473. 

Mortgages § 962 et seq. 

Trade-Marks, Trade-Names, and Unfair Competition 
[388 Cyc 854-865]. 

Votes see Elections § 250; 
772, 773; Parliamentary Law § 14 et seq; 
[36 Cye 952]. 

Wills [40 Cyc 1237]. 

See also other specific titles in this Work. 


Municipal Corporations §§ 
Statutes 


Records of corporations, boards, officers, etc.: 


Associations §§ 25-28, 43, 44. 

Common Lands § 25. 

Corporations §§ Oe 152, 489-497, 1148-1182, 

Counties §§ 118-12 

Highways §§ 116- 137, 148, 171, 241- 243 327. 

Municipal Corporations §§ 45, 837-839. 

Notaries § 37. 

Religious Societies [34 Cyc 1112]. 

eres and School Districts [35 Cyc 842, 
1022]. 

States [36 Cyc 844]. ' 

Towns [38 Cyc 617]. 

United States [39 Cyc 696]. 

See also other specific titles in this Work. 


876, 906, 


Registers of Deeds post. 
Registration of Land Titles post. 
Registration of particular persons: 


Aliens §§ 95, 143, 158. 
Elections §§ 53-56, 

Health § 36. 

Licenses § 154. 

Motor Vehicles §§ 74-209, 216-232. 
Notaries § 37. 

Physicians and Surgeons § 88. 


ents § 414. 

Lien see Agriculture § 81; 
Mechanics’ Liens §§ 201-314; 
[39 Cye 1824]. 


Location of railroad see Railroads § 151. 


[§ 1] The term “record”? is ordinarily applied to 
A public record has been de- 
fined as one required by law to be kept, or necessary 
to be kept in the discharge of a duty imposed by law, 
or directed by law to serve as a memorial and eyi- 
dence of something written, said or done,® or a writ- 


public records only.? 


1. Defined generally as verb and 
moun see Record ante. 

2. Cyclopedic L. D. 

“Public document” see Public § 30. 

3. Amos v. Gunn, 84 Fla. 285, 94S 
615, 634; Robison v. Fishback, 175 
Ind. 132; 98 NE 666, 669, LRA1917B 
1170, AnnCasi913B 1271. 

4 tda.—Lincoln County v. Twin 
Falls North Side Land, etc., Co., 23 
Ida. 433, 130 P 788, 790 [cit Cyc]. 

Mo.—Barber Asphalt Pav. Co. v. 
O’Brien, 128 Mo. A. 267, 107 SW 25. 

Mont.—Steiner v. McMillan, 59 
Mont. 30, 195 P 836, 837 [cit Cyc]. 

N. Y.—Kemp v. Metropolitan St. R. 
Co., 94 App. Div. 322, 88 NYS 1. 

Pa.—Sheip v: Price, 3 Pa. Super. 1, 
6 [quot Bouvier L. D.]; Tobin v. 


Logs and Logging § 186; 
Vendor and Purchaser 


See also other specific titles in this Work. 


§§ 306, 307. 


Unacknowledged or defectively 
ment see Acknowledgments §§ 19, 53-55. 


I. DEFINITION AND NATURE 


office.® 


Dist. & Co., 696, 699 [quot 20 A&E 
EnceL p 505]; Com. v. Bair, 5 Pa. Dist. 
488, 489; Com. v. Tax Bd. of Revision, 


23 Pa. Dist. 424; 
22 ParCo/2en. 


Tex.—Smithers v. Lowrance, (Civ. 
A.) 91 SW 606, 607 [aff 100 Tex. 77, 
93 SW 1064]. 


Va.—Coleman v. Com., 25 Gratt. (66 
Va.) 865, 881, 18 AmR 711 [quot Bou- 
vier L. D.]. 


[a] Other definitions.—(1) “A 
memorial or remembrance; an au- 
thentic testimony in writing contain- 
ed in rolls of parchment, and pre- 
served in a Court of Record.” Whar- 
ton L. Lex. [quot Reg. v. Sparrow, 
12) N.’ BY 237, 2389]. ~ (2) “A memorial, 
public or private, of what has been 
done. It is ordinarily applied to pub- 
lic records only, in which sense it is 


Owens v. Woolridge, 


Blythe Tp. School Directors, 11 Pa.*a written memorial made by a public 


Statute of frauds, effect of record see Frauds, Statute of 


acknowledged instru- 


ten memorial made by a public officer authorized to 
perform that function,* or a writing filed in a publie 
The elements essential to constitute a pub- 
he record are namely, that it be a written memorial, 
that it be made by a public officer, and that the offi- 
cer be authorized by law to make it;® but the au- 


officer, judicial, legislative, or execu- 
tive, authorized by law to perform 
that function, and intended to serve 
as evidence of something written, 
said or done.” Cyclopedic L. D. (3) 
“A written account of some act, 
transaction, or instrument, drawn up, 
under authority of law, by a proper 
officer, and designed to remain as a 
memorial or permanent evidence of 
the matters to which it relates.” 
Black L. D. - (4) “A written instru- 
ment, made by a public officer as di- 
rected by law, to serve aS a memo- 
rial and evidence of something writ- 
ten, said, or done.” State v. Ander- 
son, 30 La. Ann. 557, 567. 


5. Tobin v. Blythe Tp. School Di- 
rectors, 11 Pa. Dist. & Co. 696, 699 
[quot 20 A&EEncL p 505]. 

6. Amos v. Gunn, 84 Fla. 285, 94 
S 615; Coleman v. Com., 25 Gratt. (66 
Va.) 865, 18 AmR 711. 


a ae Se a See a ta a ee 
For later cases, developments anid changes in the law see Annotations, same title and section number, 


pan) 


thority of the officer need not be derived from ex- 
press statutory enactment,’ and if authorized to 
make the record, it is not necessary that he should 
be required to do so. Further, it has been said, the 
two main requirements of a public record are that 
it shall be accurate and durable.® Generally, there 
is no single test which can be applied to determine 
what are and what are not public records.!® All 
records which the law requires public officers to keep, 
as such officers, are public records;!! and whenever 
a written record of the transactions of a public offi- 
cer in his office is a convenient and appropriate mode 
of discharging the duties of the office, and is kept 
by him as such, it is a public record.'? But the 
mere fact that a document is deposited or filed in a 
public office, or with a public officer,t® even though 
necessarily so deposited,'* or is in custody of a pub- 
he officer,t® does not make it a public record. Nor 
is every memorandum made by a public officer a pub- 
he record;+® papers or memoranda in the possession 
of public officers which are not required by law to 
be kept by them as official records, are not public 
records;** and reports of private individuals to gov- 

7. Evanston v. Gunn, 99 U. S. 660, 
25 L. ot 306; State v. Ewert, 52 S. D. 19. 


619, 219 NW 817; Coleman v. Com., 
25 Gratt. (66 Va.) 865, 18 AmR 711. 
Duty and authority of officer for: 
Filing see infra § 4. 
Making index see infra § 20. 20. 
NR Sais see infra § 22. 30, 195 P S836; 
U. S.—Evanston v. Gunn, 99 U. 
Ss. 560. 25° DB. eds 306: 
Cal.—Kyburg v. Perkins, 6 Cal. 674. 
4 4 ack, 175 Ind. 699: 
132, 983 NE 666, AnnCas1913B 1271. P 306. 
Mich.—Burton v. Tuite, 78 Mich. 21. 
363, 44 NW 282, 7 LRA 73. 22 
Pa.—Com. v. Tax Bd. of Revision, 5 
23 Pa. Dist. 424. 
S. D—State v. Ewert, 52 S. D. 619, 


30, 195 P 836; 
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164 NE 602 mem)]. 

Steiner v. McMillan, 
Peo. v. Harnett, 
Misc. 75, 226 NYS 338 [aff 224 App. 
Div. 137, 230 NYS 28 (aff 249 N.Y. 
606 mem, 164 NE 602 mem) ]. 

Steiner v. McMillan, 59 Mont. 
Peo. v. Harnett, 131 
Misc. 75, 226 NYS 338 [aff 224 App. 
Div. 127, 230 NYS 28 (aff 249. N.VY. 
606 mem, 164 NE 602 mem)]; 
Prendergast, 89 Misc. 584, 153 NYS 
State v. Reed, 36 Wash. 6388, 79 


State v. Reed, supra. - 

Peo. v. Harnett, 131 Misc. 75, 
226 NYS 338 [aff 224 App. Div. 137, 
230 NYS 28 (aff 249 N. Y. 606 mem, 
164 NE 602 mem) ]. 
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ernment officials, even pursuant to statute,+*® cor- 
respondence of officials relating to private affairs, al- 
though in connection with public business,'® and 
memoranda of publie officers made for their own con- 
venience? even if made at the public expense,” are 
not public records unless made so by statute.?? 
Whether or not records are strictly public records”? 
is often declared by statute.24 In the absence of 
statute, the nature and purpose of the record, and 
possibly, custom and usage, must be the guides in 
determining the class to which it belongs.?° Publie 
records have also been defined by statute to include 
the written acts and records of the sovereign author- 
ity, of official bodies and tribunals, and of public 
officers, legislatures, judicial and executive, of the 
state, of the United States, of a sister state or of a 
foreign country and public records kept in the 
state, of private writings;?° and public records have 
been classified by statute into four classes, namely, 
laws, judicial records, other official documents, and 
public records kept within the state, of private writ- 
ings.2* Various documents, memoranda, or entries 
have been held to be public records,?* while others 


Ala. 299, 46 AmR 318. (8) Books of 
59 Mont. | 2 notary public in which he keeps the 
131 minutes of his official proceedings. 
Phillips v. Poindexter, 18 Ala. 579. 
(9) Books of a township trustee. An- 
derson School Tp. v. Thompson, 92 
Ind. 556. (10) Cancellation of award 
of school lands because of illegality, 
endorsed on classification and ap- 
praisement books by land commis- 
sioner. Smithers v. Lowrance, (Civ. 
A.) 91 SW 606 [rev 100 Tex. 77, 93 
SW 1064]. (11) Carbon copy dupli- 
cate receipts of money paid in to 
county treasurer. State v. Ramstadt, 
135 Wash. 346,237 P994. (12) City 
treasurer’s ledger of receipts and dis- 
bursements of bail money. Peo. v. 
Tomalty, 14 Cal. A. 9224, Vite Pb iiss 
(18) Description of real property giv- 
en in “Block Book,” ‘Index to Tax- 


Peo. v. 


Jv a7 e . 
fea MeN eer 23. See infra text and notes 34,| payers,” and “Division Book.” Bag- 
V = > 35. ley: ve Bloch) 283 vOr.9607,, 6s 4215. 
Va.) 865, 18 AmR 711. 24. See statutory provisions. (14) Document on file with secretary 
95) Peo:- vy. Haas, 341 Illy 164), 142 25. Evanston v. Gunn, 99 U. S.| of state, purporting to be enrolled 
NE 549, 550. 660, 25 lL. ed. 306; Peo. v. Harnett, | bill passed by legislature and signed 


Method of recording see infra § 11.]131 Misc. 


Record books see infra § 14. 


10. Coldwell v. Board of Public 
Works, 187 Cal. 510, 202 P 879. 


75, 226 NYS. 338 [aff 224 
App. Divan l2ngy 2o0n IN. 28 9 (att 249 
N. Y. 606 mem, 164 NE 602 mem) ]. 


26. See statutory provisions. 
27. See statutory provisions. 


by presiding officers and clerks of 
both houses and approved by govern- 
or. Amos v. Gunn, 84 Fla. 285, 94 S 
615. (15) Executions and recogni- 
zances when indorsed and returned. 
Doe v. Allen, 2 Ind. 166. (16) Fee 


ale Ts ickwan v. Lyman, 155 Ky. : : g Ea yee) 
710, 160 Sw 267 [den ah 154 Ky. 630, Records classified for inspection| books kept by clerks of district 
157 SW 924]; State v. Dittey, 12 Oh| see infra § 42 text and notes 26-29. Serna ene v. ee ae 19 Nebr. 106, 
NPNS 319; Clement v. Graham, 78| 28. See cases infra this note. Branch eee MES Oe rice fier: = 
Vt. 290, 68 A 146, AnnCas1913E 1208. : € e egislature. 
2 y [a] Held to be public records.—| Amos v. Moseley, 74 Fla. 555, 77 S$ 


12. State v.. Bwert, 52 S:.D. 619, 
219 NW 817, 826. 

13. Miller v. Murphy, 78 Cal. 
751, 248 P 934; Mushet v. Los Angeles 
Public Serv. Dept., 35 Cal. A. 630, 170 
P 653; Peo. v. Harnett, 131 Misc. 75, 
226 NYS 338 [aff 224 App..Div. 127, 
230 NYS 28 (aff 249 N. Y. 606 mem, 
164 NE 602 mem)]; Tobin v. Blythe 
Tp. School Directors, 11 Pa. Dist. & 
Co. 696; Com. v. Bair, 5 Pa. Dist. 488. 


14. Tobin v. Blythe Tp. School Di- 


Scites, 
A. | book, 
ments on real 
Dist. 424. 
of township. 


A. 79, 93 NE 863. 


(1) Acts of legislature. 

Eire Video lt. 
in which reductions in assess- 
estate are entered. 
Com. v. Tax Bd. of Revision, 23 Pa. 
(3) Book containing rec- 
ord of proceedings of advisory board 
Loogootee First Nat. 
Bank v. Van Buren School Tp., 47 Ind. 
(4) Book showing 
the transactions of a county school | er, 
commissioner in selling school lands 
in the county and preserved as a pub- 


619, LRA1918C 482. (18) Land books 
made under the authority of the Span- 
ish government. Wright v. Thomas, 
Ae AVEOsee Oi (19) Marriage license 
dockets. In re Marriage License 
Docket, .4 Pa. Dist. 162. (20) Memo- 
randa in city mayor’s office as to re- 
ceipts from moving picture theatre 
owners paid voluntarily as license 
fees to open on Sunday. In re Beck- 
200 App. Div. 178, 192 NYS 754. 
(21) Opinions of attorneys regularly 
employed to assist in a municipal 


Lusher v. 
(2) Allowance 


rectors, 11 Pa. Dist. & Co. 696. lic monument among the county|bond issue and communicated_ to 
15. Miller v. Murphy, 78 Cal. A. | archives. Hedrick v. Hughes, 15] heads of city water department. Peo. 
751, 248 P 934. WalleiGUn So, Lad, 22.1 Ly ed. 52. iP) v. Brownell, 96 Mise. 485, 160 NYS 
’ . Books and papers oO municipally | 721. (22) Photographs and measure- 
16. Peo. v. Harnett, 131 Misc. 75, owned electric system. Mushet v.| ments of a convict, taken pursuant 


926 NYS 338 [aff 224 App. Div. 127, 
230 NYS 28 (aff 249 N. Y¥. 606 mem, 
164 NE 602 mem)]. 

17. Barrickwan v. Lyman, 155 Ky. 
710, 160 SW 267 [den reh 154 Ky. 630, 
157 SW 924]. 

18. Peo. v. Harnett, 131 Misc. 75, 
226 NYS 338 [aff 224 App. Div. 137, 
230 NYS 28 (aff 249 N. Y. 606 mem, 
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thereto. 


state auditor. 


Los Angeles Public Works Dept., 35] to statute. 
GalwAG oS 0fn 170" PeiGo3. 4 C6) 
known as “plat books” kept by county 
recorders in which are recorded the 
plats of towns, cities, 
Miller v. 
Ind. 196, 24 NE 228. 
account of tax-collectors kept by the 
Brewer v. Watson, 71 | 302. 


Molineux vy. Collins, 177 
Books| N. Y. 395, 69 NE 727, 65 LRA 104: 
(23) Private’ statutes. Bennington 
Tron; Co: vir Rutherford, 238 Nuwde 
and additions | 467. (24) Record in municipal tene- 


Indianapolis, 123 | ment house department of a violation 
(7) Books of | of the Tenement House Act. Peo. v- 
Butler, 135 App. Div. 222, 120 NYS 


(25) Record of marriage license 


606 [53 C.J.] 


have been held not to be such.?® 
Purpose. 


an instrument perpetuity, but also publicity; 
is intended to serve as evidence of something writ- 
A public record is a ready and 
convenient means of information as to all matters 
required to be of record;*? public records and docu- 
ments are such as are placed on the publie files for 
the use or information of the public;** and, strictly 
speaking,?4 a public record is one made by a pub- 
lie officer in pursuance of a duty, the immediate pur- 
pose of which is to disseminate information to the 
public, or to serve as a memorial of official transac- 


ten, said, or done.*! 


tions for public reference.*® 


Ownership. A written memorial of a. transaction 


A record is intended not only to give 


RECORDS 


| Ne 
[§§ 1-2] 


in a public office, when made by a public officer, be- 


30 


it 


comes a public record belonging to the office, and not 
his private property.*® 

Land records.*? 
evidence of deeds and other instruments that the 
same may be used as proof of matters which they con- 
tain,*® and to charge any party interested with con- 
struetive notice equivalent to the actual knowledge 
which would be acquired from the perusal of any 
original instrument.*® 
tion laws requires that the public records disclose all 
matters affecting land titles.*° 
his title appear properly upon the records is a sub- 


Land records exist to preserve 


The policy of the registra- 


The right to have 


stantial property right which the law guarantees to 


a landowner.*+ 


II. STATUTES AND CONSTRUCTION GENERALLY *? 


[§ 2] Although it has been held that recording 
acts cannot be extended by impliation,*? but must 


be construed literally in the absence of ambiguity*+ 


returned by minister or officer who/ charges against the medical superin- 


performed ceremony. Duncan Vv. 
State, 238 Oki. Cr. 321, 214 P 937. (26) 
Record of proceedings of advisory 
board of township required to be kept 
by statute. Loogootee First Nat. 
Bank v. Van Buren School Tp., 47 
Ind. A. 79, 93 NE 863. (27) Records 
and papers, relating to liquor licens- 
ess Come Vv. Bair, 5. Pa: -Dist., 488. 
(28) Records of meteorological ob- 
servations kept by employee of Unit- 
ed States signal service. Evanston v. 
Gunn, 99 U. S. 660, 25 L. ed. 306. (29) 
Records of office of city engineer. 
Barrickman v. Lyman, 155 Ky: 710, 
160 SW 267; Barrickman v. Lyman, 
154 Ky. 630, 157 SW 924. (30) Sworn 
application of twelve freeholders for 
a public highway pursuant to a stat- 
ute. Peo. v. Vail, 2 Cow. (N. Y.) 623. 
(31) State land tax books in a coun- 
ty treasurer’s office. Aitcheson vy. 
Huebner, 90 Mich. 643, 51 NW 634. 
(32) Town assessor’s s lists and valua- 
tion books. Com. v. Segee, 218 Mass. 
501, 106 NE 173. (33) Undelivered 
government pay check or voucher. 
Clark v. U.S., 268 Fed. 329. (84) Un- 
settled estate in record of probate 
court. Dyer v. Scott, 253 Mass. 430, 
149 NE 146. (35) Vouchers required 
by law to be kept by state auditor. 
Clement v. Graham, 78 Vt. 290, 63°‘A 
146, AnnCasi1913E 1208. (36) War- 
rant book of a sinking fund which is 
a public fund belonging to the state, 
the book being kept in the office of 
the auditor who is a public officer. 
Coleman v. Com., 25 Gratt. (66 Va.) 
865, 18 AmR 711. (37) Written rec- 
ommendation for pardon to governor 
of state to members of board of par- 
dons. State v. Rosborough, 156 La. 
1049, 101 S 413. 


Public records subject to inspec- 
tion see infra § 42. 


29. See cases infra this note. 


[a] Held not to be public records. 
—(1) Jury roll. State v. Miller, 204 
Ala. 234, 85 S 700. (2) List of gar- 
nishee executions on salaries on city 
paymaster’s payroll. Peo. v. Pren- 
dergast, 89 Misc. 584, 153 NYS 699. 
(3) Marriage licenses not required to 
be recorded. Com. v. Rodes, 1 Dana 
(Ky.) 595. (4) Note book in the of- 
fice of the city engineer of a city, 
made by an assistant in the office, 
and showing the placing of a stone 
fixing the center of a street. Allen 
v. Kidd, 197 Mass. 256, 
123. (5) Paper filed with the direc- 
tors of an insane asylum making 


84 NE 122, 


tendent of the asylum. Colnon y. Orr, 
71 Cal. 48, 11 P 814. .(6) Record of 
a hospital made by a junior assistant 
surgeon, connected with the hospital, 
showing that at a time specified 
therein a doctor removed to the hos- 
pital a person whose name and ad- 
dress were entered in the record. 
Kemp v. Metropolitan St. R. Co., 94 
App. Div. 322, 88 NYS 1. (7) Record 
of redemptions from tax sales. State 
v. Reed, 36 Wash. 638, 74 P 306. (8) 
Record of the transactions of pawn- 
brokers required to be submitted by 
them to the licensing board weekly. 
Round v. Boston Police Com’r, 197 
Mass. 218, 83 NE 412. (9) Records 
of office of medical examiner, when 
they have been forwarded to the dis- 
trict attorney. In re -Zeigler, 122 
Misc. 351, 2083 NYS 19. (10) Regis- 
try of selections or locations of 
swamp lands. Hunter v. Pemiscot 
Land, etc., Co., 246 Mo. 135, 151 SW 


714; Nall v. Conover, 223 Mo. 477, 
122 SW 1039. And see Public Lands 
§ 290. (11) Report of the police de- 


partment made by police officers. In 
re Zeigler, 122 Misc. 351, 203 NYS 19. 
(12) Search warrant. State v. Flem- 
ing, 184 Ind. 364, 111 NE 310. (13) 
Uncompleted data, preliminary esti- 
mates and details, in office of city en- 
gineer, prior to his approval thereof 
as completed estimate. Coldwell v. 
Board of Public Works, 187 Cal. 510, 
202 P 879. (14) Written instructions 
as to the enforcement of a judgment 
given by the attorney for a judgment 
creditor to the sheriff. Whelan v. 
San Francisco Super. Ct., 114 Cal. 548, 
46 P 468. 

Records not subject to inspection 
see infra § 42. 

30.) “Peotw.ntiaas,, 3110 Tl. 64. 142 
NE 549; Peo. v. Dowling, 84 Misc. 201, 
146 NYS 919 [aff 164 App. Div. 914 
mem, 148 NYS 1137 mem]; Benning- 
ton v. Booth, 101 Vt. 24, 140 A 157, 57 
eee 156; Pawlet v. Sandgate, 17 Vt. 


Method of recording see infra § 11. 
Record books see infra § 14. 


31. See cases supra notes 18, 14. 
32. Moore v. Pooley, 17 Ida. 57, 104 
1 ae 


In re Comingore, 96 Fed. 552 
lait “177 WIS 4D ne ON Str 0le 4 4ielen 
ed. 846]; Miler v. Murphy, 78 Cal. 
A Tod, 348 P 934; Ream v. Com., 3 
Serge. & R. (Pa.) 207. See Lewis v. 
State, 32 Ariz: 182, 256 P 1048; Haw- 


or language requiring judicial interpretation,*® re- 
cording statutes are remedial*® and should be lber- 


kins v. Stoffers, 40 Wyo. 226, 276 P 
452, 278 P 76 (both stating the purpose 
and intent of registration statutes). 
Access to, inspection, and use of 
books see infra §§ 40-53. 
34...-Peo. v. Harnett, 131>Misc..15; 
226 NYS 338 [aff 224 App. Div. 127, 


230 NYS 28 (aff 249 N. Y. 606 mem, 
164 NE 602 mem) ]. 
35. Evanston v. Gunn, 99 U. S. 660 


25 L. ed. 306; Peo. v. Harnett, 131 
Mise. 75, 226 NYS 338 [aff 224 App. 
Div. 127, 230 NYS 28 (aff 249 N. Y: 
606 mem, 164 NE 602 mem)]; Sturla 
v. Freccia, 5 App. Cas. 623, 643 (per 
Blackburn, J.). 

36. Robison v. Fishback, 175 Ind. 
132, 93 NE 666, LRANS 973, AnnCas 
19138B 1271; State v. King, 154 Ind. 
621, 57 NE 535; Herron v. McHenry, 
McGloin (La.) 108; Coleman v. Com., 
25 Gratt. (66 Va.) 865, 18 AmR 711. 

Custody and care of records see in- 
Ppaaed) soc 

37. Particular records see cross 
references supra pp 603, 604. 

38. Ealahan v. Ealahan, 98 Conn. 
176, 119 A 349. 


39. Ealahan vy. Ealahan, supra. 


Record as notice see cross refer- 
ences supra pp 603, 604. 

40. Leonard v. Benford Lumber 
Co., 110 Tex. 83, 216 SW 382 [rev (Tex. 
Civ. A.) 181 SW 797]. 


41. Cartwright v. Cartwright, 70 
ae Va. 507, 74 SE 655, AnnCas1914A 

Incidents of ownership generally 
see Property § 54. 

Registration of land titles; Tor- 
rens system see Registration of Land 
Titles post. 


42. Construction of statutes: 
Generally see Statutes [38 Cye 1102 

et seq]. 

Particular statutes see infra passim 
this title. 

43. Flynn v. Garford Motor Truck 
Co., 149 Wah. 264, 270 P 806. 

44. Flynn v. Garford Motor Truck 
Co., supra. 

45. Flynn v. Garford Motor Truck 
Co., supra. 

46. General Motors Acceptanco 
Corp. v. Mayberry, 195 N. C. 508, 142 
SE 767; Benner v. Scandinavian 
American Bank, 73 Wash. 488, 131 P 
1149, AnnCas1914D 702. 

Remedial statutes see Statutes [36 
Cy oe 1173). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 2-3] : 


ally construed*’ so as to attain the object intended 
The design of recording laws is to pre- 
vent fraud in transactions by securing certainty and 
publicity in such dealings ;*° their whole object is 
to permit and require the public to act with the pre- 
sumption that recorded instruments exist and are 
genuine;°° and they should not be construed to pro- 
duce fraud, but so as to prevent it.°1 


by them.*s 


[§ 3] A. In General. 


the public record.®® 


47. Benner v. Scandinavian Amer- 
ican Bank, 738 Wash. 488, 131 P 1149, 
AnnCasi914D 702. 


Construction of remedial statutes 
generally see Statutes [36 Cyc 1173]. 


48. Benner v. Scandinavian Ameri- 
can Bank, 73 Wash. 488, 131 P 1149, 
AnnCasi914D 702; Hawkins v. Stof- 
fers, 40 Wyo. 226, 276 P 452, 278 P 76. 


49. Hawkins v. Stoffers, supra. 


50. Lewis v. State, 32 Ariz. 182, 256 
P 1048, 1050. 


“The whole object of all laws which 
require or permit instruments to be 
filed, registered, or recorded in any 
public office is that the general public, 
if interested in the subject matter of 
the instrument, may proceed to the 
proper office, and if therein they find 
an instrument duly filed, registered, 
or recorded, they may and must act 
with the presumption that such an in- 
strument is indeed in existence and 
is.genuine and govern their affairs 
accordingly.” Lewis v. State, supra. 


{a] “The main object (1) of the 
registry laws is to uphold and pro- 
tect recorded titles against unre- 
corded titles or claims.’ Clark v. 
Greene, 73 Minn. 467, 473, 76 NW 263. 
(2) “The object of registry laws is 
to protect recorded titles as against 
the gross negligence of parties in not 
recording their evidence of title.’ 
Akerberg Vv. ete oD 141 Minn. 230, 
pee iat 802, 80 


Hawkins v. See 40 Wyo. 
226, 276 P 452, 278 P7 


52. Best v. Utley, 
127 SE 337. 


53. Thomas v. Wayne County, 214 
Mich. 72, 182 NW 417. 


Repeal by implication see Statutes 
{36 Cye 1071-1098]. 


54. See File § 5. 


“Pile,” “filed,” “filing” see 25 C. J. p 
1123. 


Filing pleadings see Pleading §§ 
919, 920. 


55. Yates v. Tatum, 60 Colo. 484, 
155 P 328 [quot Bouvier L. D.]; Peo. 
v. Peck, 67 Hun 560, 22 NYS 576 [aff 
ASS UN Vin i3 850 4N ED O4 7-10) NY Cr; 
410, 20 LRA 381]; Spackman v. Gross, 
25 S. D. 244, 126 NW 389. 


“Deposit” see 18 C. J. p 559. 

56. With whom instrument may be 
deposited see infra § 4 

57. See infra § 6. 

58. See infra § 7. 

59. U. S.—Edward Sales Co. v. 
Harris Structural Steel Co., 17 F. (2d) 
155; The Washington, 16 F. (2d) 206; 
In re Gubelman, 10 F. (2d) 926 [cer- 
tiorari granted 271 U. S. 654 mem, 46 
SCt 484 mem, 70 L. ed. 1184 mem]; In 


ee N. C. 356, 


Filing consists of the de- 
livery of a paper to the proper officer to be placed 
or kept on file,°>*+ the word “filing” carrying with it 
the idea of permanent preservation of the paper so 
delivered and received that it may become part of 
A paper is deemed to be filed, 
within the meaning of the law, where it is delivered 
to the proper officer®® at the proper office,®” and with- 


RECORDS 


force.®? 


The public 
III. FILING 


paid.°? 


re Von Borcke, 94 Fed. 352.- 


Ala.—Falley v. Falley, 163 Ala. 626, 
50 S 894. 


Ark.—Buchanan v. Commercial Iny. 
Trust, 177 Ark. -579, 0) Sw. (20)9318; 
C. A. Blanton Co. v. First Nat. Bank, 
175 Ark. 1107, 1 SW (2d) 558; Hogue 
v. Hogue, 1387 Ark. 485, 208 SW 579; 
BHureka Stone Co. v. Knight, 82 Ark. 
164, 100 SW 878. 


Cal.—Hoyt v. Stark, 134 Cal. 178, 66 
P 223, 86 AmSR 246; Edwards v. 
Grand, 121 @al9254,¢53 .P 796; Tre- 
gambo v. Comanche Mill, etc., Co., 57 
Cal. 501; Andrews v. Metzner, 83 Cal. 
yay ee 357 P 2005. Harris. Vv. Los An- 
geles Super. Ct., 82 Cal. A. 88, 255 P 
229; Woods v. Hyde, 64 Cal.' A. 433, 
222 P 168; Dillon v. Nevada County 
Super. Ct., 24 Cal. A. 760, 142 P 5038. 


Colo.—Yates v. Tatum, 60 Colo. 484, 
Loe wos. 


Fla.—Cook v. J. I. Case Plow Works 
Co., 85 Fla. 421, 96 S 292; Franklin 
County v. State, 24 Fla. 55, 3 S 471, 12 
AmSR 183. 


Ida.—O’Connor v. Bear Lake Coun- 
ty, 17 Idal7346, 105 P-560. 


Ind.—Thompson v. State, 190 Ind. 
363, 130 NE 412; Gfroerer vy. Gfroerer, 
173 Ind. 424, 90 NE 757; Meek v. 


State, 172 Ind. 654, 88 NE 299, 89 
NE 307; Grabowski v. Benzsa, 80 Ind 
A. 214, 146 NE 76; Masterson V. 


Southern R. Co., (A.) 82 NE 1021. 


Ind. T.—McClellan y. Tootle, 3 Ind. 
T. 325, 58 SW 555. 


Iowa.—In re Hast, 143 Iowa 370, 122 
NW 153. 


Kan.—Tomlinson v. Tomlinson, 121 
Kan. 206, 246 P 980; Rathburn_v. 
Hamilton, 53 Kan. 470, 37 P 20; De- 
mers v. Cloud County, 5 Kan. A. 271, 
47 P 567. 


Ky.—Day, etce., Lumber Co. v. Mack, 
69 SW 712, 24 KyL 640. 


La.—State v. Lewis, 
1207, 22 S 327. 


Mass.—Greenfield v. Burnham, 250 
Mass. 203, 145 NE 306; Gorski’s Case, 
227 Mass. 456, 116 NE 811; Powers 
Regulator Co. v. Taylor, 225 Mass. 
292, 114 NE 356; Chapin v. Kingsbury, 
138 Mass. 194. 


Mich.—Peo. v. Madigan, 223 Mich. 
86, 198 NW 806; Mann v. Carson, 120 
Mich. 631, 79 NW 941; Beebe v. Mow- 
ell, 76 Mich. 114, 42 NW 1119, 115 Am 
SR 288. 


Minn.—Foster v. Brick, 121 Minn. 
173, 141 NW 101; State v. Crosley 
eee Land Co., 63 Minn. 205, 65 NW 

8. 


Mo:—Barber Asphalt Pav. Co. v. 
O’Brien, 128 Mo. A. 267, 107 SW 25. 
Nebr.—O’Brien v. Schneider, 88 
Nebr. 479, 129 NW 1002 [writ of error 


49 La. Ann. 


[53 C.J.] 607 


policy upon which registration laws are founded fa- 
vors an interpretation and construction which will 
encourage confidence in records rather than suspicion, 
doubt, or uncertainty.°? 
does not expressly repeal an earlier law which is in 
no way repugnant therewith leaves the prior act in 


A recording statute which 


in the proper time,°’ and received by him to be placed 
or kept on file,®® or to be kept in his official capaci- 
ty,°° especially so when deposited in the proper of- 
fice with directions to file the paper,®+ but in some 
jurisdictions provided that the fee for filing is pre- 
It has been held that a paper is filed with 
an officer when it is placed in his official custody and 
deposited by him in the place where his official ree- 


dism 229 U. S. 629 mem, 33 SCt 774 
mem, 57 L. ed. 1358 mem]. 


Nev.—Golden v. McKim, 
350, 204 P 602. 


N. J.—Balm v. Cape May, 3 N. J. 
Misc. 58, 127 A 88 [aff 101 N. J. L. 400, 
127 A 933]; Mahnken vy. Meltz, 97 N. 
Tie SOR 1 NORALT9 4: 


N. M.—Costilla Est. Dev. Corp. v- 
Mascarenas, 33 N. M. 356, 267 P 74; 
Gallagher v. Linwood, 30 N. M. 211, 
231 P 627, 37 ALR 664. 


N. Y.—Fink v. Wallach, 109 App. 
Div. 718, 96 NYS 543; Peo. v. Peck, 
67 Hun 560, 22 NYS 576 [aff 138 N. 
Y...385, 34 NE! 347, 10 N. ¥. Cr. 410) 
20 LRA 381]; Wilson v. Banque Fran- 
caise du Mexique, 124 Misc. 690, 208 
NYS 213. 


N. C.—Carolina-Tennessee Power 
Co. v. Hiawassee River Power Co., 175. 
N.. C..668; 96 SE 99. 


vie Rie v. Penn, 43 Oh. 57, 1 NE 


Okl.—Covington vy. Fisher, 22 Okl. 
ZO Ie Gl 5: 


Or.—Bade v. Hibberd, 50 Or. 501, 93 
P 364; sin re (Conant, 43) Ory 530; 73 
1018. 

S. C.—King v. Atlantic Coast Line 
R. Co., 86 S. C. 510, 68 SE 769; Town- 
send v. Sparks, 50 S. C. 380, 27 SE 
ae Sternberger v. McSween, 14S. C. 


45 Nev. 


S. D.—Reed v. Todd, 40 S. D. 27, 166 
NW 167; Spackman v. Gross, 25 S. D. 
244, 126 NW 389; Starkweather vy. 
Bell, 12 S. D. 146, 80 NW 183. 
Tex.—Holman vy. Chevaillier, 14 
Tex. 337; David v. Roe, (Civ. A.) 271 
SW 196; Luse v. Curry, (Civ. A.) 261 
SW 195; Jones v. MacCorquodale, 
(Civ. A.) 218 SW 59; American Exch. 
Nat. Bank v. Colonial Trust Co., (Civ. 
A.) 186 SW 361; Manning y. State, 46 
eS Cr 326; 81 SW 957, 3> AnnCas 


Utah.—-Westcott v. Eccles, 3 Utah 
208,522 9525; 


W. Va.—Dwight v. Hazlett, 107 W. 
Va. 192, 147 SE 877. 


60. Cook v. J. I. Case Plow Works 
Co., 85 Fla. 421, 96 S 292; Greenfield 
Foerarnbatn, 250 Mass. 2038, 145 NE 


61. Edwards v. Grand, 
53 P 796; Woods v. Hyde, 64 Cal. A. 
433, 222 P 168; Dillon v. Nevada 
County Super. Ct., 24 Cal. A. 760, 142 
P 508; Yates v. Tatum, 60 Colo. 484, 
Lb Gn e285 


{a] Thing essential to a filing is 
a ‘deposit of the paper with the officer, 
with notice of the purpose and in- 
tent that he should retain it. Yates 
v. Tatum, 60 Colo. 484, 155 P 328. 


62. See infra § 27. 


121 Cal. 254, 
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ords and papers are usually kept;°* and it has been 
held that some official action on the part of the re- 
ceiving officer with reference to the paper deposited 
is necessary to constitute filing,®* or at least an in- 
tention on his part to treat the paper as similar pa- 
pers are treated in the regular routine of his office."° 
Moreover, where a document has been so delivered 
and received it may be considerd filed even where 
the officer, in disregard of his duty, fails to place the 
paper in its proper place,*® or fails to preserve it,°7 
or it is afterwards mislaid or lost.°* 

Filing and recording distinguished. There is a 
well defined distinetion between filing an instru- 
ment,®® and offering it for record or causing it to be 
recorded,*° in that filing consists of leaving an in- 
strument with the proper officer to be kept in his care 
and custody for the purpose of a record,*? while of- 
fering an instrument for record is to leave it to be 
entered upon books of record.“? Where an instru- 
ment is indorsed as recorded on a specified date, the 
indorsement is conclusive that it was deposited for 
recording and not for filing.*° 

[§ 4] B. With Whom Instrument May Be Depos- 
ited.74 Actual delivery of the instrument into the 
care and custody of the proper officer is essential to 
constitute filing;*° but delivery of an instrument to 
the person in charge and performing the duties of 
the office where it is required to be filed is sufficient, *° 


RECORDS . F 


[$§ 3-6 


as is delivery to a deputy or ee or assistant 
of the proper officer.*7 Leaving a paper with an 
officer who has no duty or authority to file 1t is not 
sufficient.** 


[§ 5] C. Indorsement or Mark on Instrument.” 
It is not necessary to the valid filing of a paper that 
it Shall be indorsed as having been filed;*°® conse- 
quently, a failure to make gdch indorsement does 
not invalidate the filing,®! even where it is the duty 
of the officer to indorse the paper;*? nor does the 
officer’s delay in indorsing the paper affect the valid- 
ity of the filing.8* Too, the indorsement on the in- 
strument of the fact and time of its deposit for fil- 
ing not being essential thereto,’ such indorsement 
does not validate a filing otherwise invalid.*° Fur- 
ther, where the officer makes a file mark on the in- 
strument or indorses it, the file mark or indorsement 
is evidence of the filing, but is not the essential ele- 
ment of the act,’® nor does it constitute the filing,** 
nor is it gonchistve: ae 


Signature. Where a statute requires that the of- 
ficer certify the date of filing on the instrument and 
sign his name thereto,®® the officer’s signature by 
means of a rubber stamp is sufficient.?° 


[§ 6] D. Place. To constitute a valid filing, the 
instrument must be delivered at the office where it 
is required to be filed,®! and delivery of an instru- 


63. Reed v. Acton, 120 Mass. 130; 77. Wilson v. Banque Francaise Du 81. See cases supra note 80. 
O’Brien v. Schneider, 88 Nebr. 479, 129 | Mexique, 124 Misc. 690, 208 NYS 213. 82. Mahnken v. Meltz, 97 N. J. L. 
NW 1002. * 78. Powers Regulator Co. v, Tay- 159, 116 A 794. 

64 Edward Sales Co. v. arris | lor, 225 Mass. 292, VE 356; ilson . 

Structural Steel Co., 17 F. (2d) 155. v. Banque Francaise Du Mexique, io4 Ten atte nla Weberter — 

65. Edward Sales Co. y. Harris| Misc. 690, 208 NYS 213. J. Mise. 58, 127 A 88 [aff 101 N. J. L. 
Structural Steel Co., supra. 79. Particular indorsements: 400, 127 A 923]. 


[a] Paper is not filed where before 
its arrival at the public office by mail 
a telegram is received by the officer 
instructing him not to accept such] Inv. Co., 
paper for filing, and he puts the pa- C 
per ane eeuaaely- ave Aces 
Co. v. Harris Structural Steel Co., geles § Cc 
F. (2a) 155. ae Super. Ct., 

66. Golden v. McKim, 45 Nev. 350, Ida.—O’Connor 
204 P 602; Gallagher v. Linwood, 30 N. 
M. 211, 231 P 627, 37 ALR 664; Wilson 
v. Banque Francaise du Mexique, 124 
Misc. 690, 208 NYS 213; David v. Roe, 


Ind. 


Place see infra § 6. 

Time see infra § 7. 
80. Ark.—Buchanan v. Commercial 85. 

DTT ALO Wo) 


A. 764, 257 P 203; 
82 Cal. 


Harris v. Los An- 


v. Bear 
ty, 17 Ida. 346,105 P 560. 
Hull v. Louth, 
10 NE 270, 58 AmR 405. 


84. See supra text and note 80; in- 
fra § 7. 

Edwards v. Grand, 121 Cal. 254, 
Seb) 796. 


Indorsement of place or time see 
infra §§ 6, 7. 

86. Ark.—Buchanan vy. Commercial 
Inv. Co., 177 Ark. 579, 7 SW (2d) 318; 
Hogue v. Hogue, 137 Ark. 485, 208 SW 
579; Eureka Stone Co. v. Knight, 82 
Ark, 164, 100 SW 878. 

Ind.—State v. Foulkes, 94 Ind. 493; 


7 SW (2d) 318. 
etzner, 83 Cal. 


A. 88, 255 P 


Lake Coun- 


109 Ind. 315, 


(Tex. Civ. A.) 271 SW 196. Coney ne re East, 143 Iowa 370, Masterson v. Southern R. Co., (A.) 
67. Tomlinson y. Tomlinson, 121 ele aby. RAY 
Kan 206, 246 1080," Chapin v. ings: |, Kang Tomlinson y, Tomlinson, 121] _ towa—-In re Bast, 143 Towa 270, 122 
BO Bee: : Hamilton, 53 Kan. 470, 387 P 20. 25 a 
68. Golden v. McKim, 45 Nev. 350, Nev.—Golden v. McKim, 45 Nev. 


204 P\602. 


69. Radway v. Dennis, 266 Mass. 
329,165 NE 410: Chapin v. Kingsbury, 

138 Mass. 194. See Benson vy. Green, 
80 Ga. 230, 4 SE 851. 

70. Radway v. Dennis, 226 Mass. 
329,165 NE 410; Chapin y. Kingsbury, 
138 Mass. 194. 

71. Chapin v. Kingsbury, supra. 

72. Chapin v. Kingsbury, supra. 


86, 198 NW 806; 
Mich. 


350, 204 P 602. 


400, 127 A 923]; 


Ky.—Day, etc., Lumber Co. v. Mack, 
69 SW 712, 24 KyL 640. 

Mich.—Peo. v. Madigan, 223 
Mann y. Carson, 120 
631, 79 NW 941. 


Nev.—Gordon v. McKim, 45 


N. J.—Balm v. Cape May, 3 N. J. 
Mise. b8" 127 5A (88s art 20d INS ae ue 
Mahnken vy. Meltz, 97 
Nadie a Loe LOAN Oa: 


350, 204 P 602. 
S. D.—Reed v. Todd, 40 S. D. 27, 


166 NW 167; Starkweather v. Bell, 
L25 SS. DS UAGa SOMINIWilisae 


W. Va.—Dwight v. Hazlett, 107 W. 
Va: 192, 147 SE 877. 


87. Hogue v. Hogue, 137 Ark. 485, 
208 SW 579; Foster vy. Brick, 121 
Minn. 173, 141 NW 101; State v. Cros- 
ley Park Lan'd Co., 63 Minn. 205, 65 
NW 268. 


Mich. 


Nev. 


Recording see infra §§ 8-23. | 
“the Chapin v. Kingsbury, 138 Mass. 
94. 
Indorsement: 
For filing see infra § 5. 
For recording see infra § 23. 


74. Duty and authority of officer 
as element of ‘public record” see su- 
pra § 1 

75. Greenfield v. Burnham, 250 
Mass. 203, 145 NE 306. And see su- 
pra § 3 text and note 59. 

76. Oats v. Walls, 28 Ark. 244; 
Cook svn) Halles6e lly 5755) Bishop) vy. 
Cook, 13 Barb. (N. Y.) 326. 


N. Y.—Bishop v. Cook, 13 Barb. 326. 

Or.—-Bade v. Hibber'd, 50 Or. 501, 
93 P 364; In re Conant, 43 Or. 530, 
V3 Polos ta eilits ve EMuts, 43: Or, ee. 
toe VE as Oona Moore v. Willamette 
Transp., ete., Co., 7 Or. 359; McDon- 
ald v. Crusen, 2 Or. 258. 


S. D.—Reed v. Todd, 40 8. D. 27, ee 
NW 167; Starkweather v. Bell, 12 
D. 146, 80 NW 183. 


git Oe ee v. Chevaillier, 14 Tex, 
Utah.—Wescoatt v. Eccles, 3 Utah 
208,02) Rebar 
WwW. Va.—Dwight v. Hazlett, 107 W. 
Va. 192, 147 SE 877. 


88. Gallagher v. Linwood, 
M.. 221; 231 P 627, 37 AUR €64, 


Indorsement as: 

Conclusive as to distinction between 
deposit for record and deposit for 
filing see supra § 3 text and note 73. 

Prima facie evidence of time of filing 
see infra § 7. 

89. See statutory provisions. 


90. Costilla Est. Dev. Corp. v. Mas- 
carenas, 33 N. M. 356, 267 P 74. 

Sufficiency of signature generally 
see Signatures [36 Cyc 448 et seq]. 


EP igs Ark.—Oats v. Walls, 28 Ark. 


30) ane 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 6-9] 


ment to the proper officer at a place other than the 
office where it is required to be filed is not sufficient 
to constitute filing, even though the officer indorses 
it as properly filed.°? But no particular method of 
getting an instrument to the proper office is re- 
quired.®* If it is deposited there by mail,®* or by 
messenger®® the filing is accomplished; and if an 
instrument is delivered to the proper officer at a place 
other than the proper office, and the instrument is 
then taken by the officer to the office and filed there, 
it will be considered as filed from the time of its ac- 
tual deposit and filing in the office.°® But anything 
short of actual delivery at the proper office is insuffi- 
cient,®* and merely mailing the instrument does not 
constitute filing.®§ 


[§ 7] E. Time. To constitute a valid filing, the 
instrument must not only be presented at the proper 
place,®® but also within the proper time,? such time 
depending usually upon statutory provisions.2 An 
instrument is filed when it is deposited in the proper 


office with the person in charge thereof, with diree- 


tions to record it, although not within the time that 
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the office is required by statute to be kept open.* 
Further, an instrument is filed at the time of its ac- 
tual delivery to the proper officer and at the proper 
office for filing,* or, where it is delivered to him at 
a place other than the proper office, at the time of its 
actual deposit by him in such office,® and his failure 
to indorse the date of filing on the instrument,® or 
his delay in placing a file mark thereon,’ or his in- 
dorsement thereon of a later date® is immaterial. 
The proper officer’s indorsement of a date of filing 
on the instrument is prima facie proof of filing on 
such date,® but it may be shown that such indorsed 
date is not the true date of filing;!° or, as otherwise 
expressed, the date of filing indorsed on the instru- 
ment by the proper officer is prima facie the date of 
actual filing,t+ and must control until it has been 
shown by competent and clear evidence to be incor- 
rect.1* However, it has also been held that the in- 
dorsement of the time of filing an instrument as 
shown by the stamp thereon is conclusive as to the 
time of filing.?* 


IV. RECORDING 


[§ 8] A. In General. The recording of docu- 
ments, such as deeds of conveyance or other instru- 
ments affecting real estate, was not required at com- 
mon law;!* but the common-law rule has been 
changed by the recording acts.1® 


[§ 9] B. Instruments Entitled To Be Recorded.+° 
The provisions of the statutes which govern record- 
ing?’ determine the questions as to what instruments 
are entitled to be recorded.t® An instrument which 
falls within a class which is authorized or required 


Cal.—Hoyt v. Stark, 134 Cal. 178, 66 
P 223, 86 AmSR 246; Edwards v. 
Grand, 121 Cal. 254, 53 P 796; Dillon 
v. Nevada County Super. Ct., 24 Cal. 
A. 760, 142 P 503. 


Fla.—Cook v. J. I. Case Plow Works 
Co., 85 Fla.. 421, 96 S 292. 


Ill.—Brelsford v. Community High 
Sone DiSteee Ss ZSeetll.” 2:76 50 sseNiy 
BG 


Mass.—Gorski's Case, 227 Mass. 456, 
MLG6 NE Sil OldeGolony (St. RB. Cotv. 
Thomas, 205 Mass. 529, 91 NE 1006, 
18 AnnCas 247. 

Minn.—-Schulte v. Minneapolis First 
Nat. Bank, 34 Minn. 48, 24 NW 320. 


N. Y.—Wilson v. Banque Francaise 
du Mexique, 124 Misc. 690, 208 NYS 
Zs. 


N. S.—Murdoch v, Grant, 3 N.S. 100. 


fa] Thus, leaving an order for 
publication with a court clerk’s as- 
sistants or attendants for signature 
by the judge, on the mere assumption 
that it would be filed after such signa- 
ture with the county clerk, is not suf- 
ficient to constitute the necessary fil- 
ing of the order with the county clerk. 
Wilson v. Banque Francaise Du Mex- 
ique, 124 Misc. 690, 208 NYS 213. 


92. Cal.—Hoyt v. Stark, 134 Cal. 
178, 66 P 223, 86 AmSR 246; Edwards 
v. Grand, 121 Cal. 254, 53 P 796. 


Ill.—Brelsford v. Community High 


School Dist. No. 36, 328 Ill. 27, 159 
NE 237. 
Mass.—Old Colony St. R. Co. v. 


Thomas, 205 Mass. 529, 91 NE 1006, 18 
AnnCas 247. 
Minn.—Schulte *v. Minneapolis First 
Nat. Bank, 34 Minn. 48, 24 NW 320. 
N. S.—-Murdoch v. Grant, 3 N.S. 100. 
93. Jones v. McCorquodale, (Tex. 
Civ. A.) 318 SW 59. 


94. Dillon v. Nevada County Super. 
Ct:, 24 Cal. A. 760, 142 P 503; Jones 
v. MeCorquodale, (Tex. Civ. A.) 218 
SW 59. 

95. 


96. 


Jones v. McCorquodale, supra. 
Jones v. McCorquodale, supra; 


J. M. Duffy Petroleum Co. v. Hooks, 
47 Tex. ee A. 560, 106 SW 690. 


CH es OF} v. J. I. Case Plow Works 
Co; 85 Pia, 421, 96 S 292; Gorski’s 
Case, 227 Mass. 456, 116 NE 811. 

98. Cook v. J. I. Case Plow Works 
Co., 85 Bla. 421, 96 S 292; Gorski's 
Case, 227 Mass. 456, 116 NE 811. 


99. See supra § 6. 
1. Hoyt v. Stark, 134 Cal. 178, 66 
P_ 223, 86 AmSR 246; Dillon v. Ne- 


vada County Super. Ct., 24 Cal. A. 760, 
142 P 503. 


2. See statutory provisions. 


3. Edwards v. Grand, 121 Cal. 254, 
53 P 796. 


[a] Hours during which a public 
office is required by statute to be kept 
open are for the convenience of the 
public, but do not limit the time with- 
in which individuals may file instru- 
ments therein. Edwards v. Grand, 
121 Cal. 254, 53 P 796. 


4. Woods v. Hyde, 64 Cal. A. 433, 
222 P 168; Dillon v. Nevada County 
Super. Ct., 24 Cal. -A. 760,142 P5035 
Balm v. Cape May, 3 N. J. Misc. 58, 
127 A 88 [aff 101 N. J. L. 400, 127 A 
923]. And see supra § 6 text and note 
Dike 


5. See supra § 6 text and note 96. 


6. Dillon v. Nevada County Super. 
Court, 24 Cal. A. 760, 142 P 503. 


7. Woods v. Hyde, 64 Cal. A. 433, 
222 P 168. 


[a] Placing of file mark on a pa- 
per is a ministerial act, delay in which 
does not change the time of filing. 
Woods v. Hyde, 64 Cal.. A. 433, 222 P 
168. 


8. Balm y. Cape May, 3 N. J. Misc. 
re an A 88 [aff 101 N. J. L. 400, 127 


[a] Unless authorized by statute 
an official receiving a document re- 
quired by statute to be filed may not 
withhold it from his files to a later 
date, and the fact that he does so 
and indorses a later date on the pa- 
per cannot affect the date of filing as 
of the date of delivery of the paper 


for filing. Balm v. Cape May, 3 N. J. 
Mises 5850127. AW 83 Watts l01SINa dan. 
400, 127 A 923]. 


9. Balm v. Cape May, supra. 
10. Balm v. Cape May, supra. 


11. Foster v. Brick, 121 Minn. 173, 
141 NW 101; State v. Crosley Park 
Land Co., 63 Minn. 205, 65 NW 268. 


12. In re Morrison County Real 
Est. Taxes, 121 Minn. 173, 141 NW 
101; State v. Crosley Park Land Co., 
63 Minn. 205, 65 NW 268. 

13. Riverside Contr. Co. v. New 
York, 148 NYS 281 [aff 165 App. Div. 
972, 50: NYS. 1109" (ati 2139 Ne ¥5o6) 
113 NE 564)]. 


{a] Thus the record of the time of 
filing an assignment of moneys to be- 
come ‘due under a contract with a 
city in the office of the city comp- 
troller, as shown by the stamp there- 
on, is conclusive as to the time of fil- 
ing. Riverside Contr. Co. v. New 
York, 148 NYS 281 [aff 165 App. Div. 
972, 150 NYS 1109 (aff 218 N. Y. 596, 
113 NE 564)]. 

14. Epps v. McCallum Realty Co., 
139 S.C: 4380) 138° SH 297. 


- 15. Epps v. McCallum Realty Co., 
supra. And see statutory provisions. 

Application of particular recording 
acts see cross references supra pp 603, 
604. 

Construction of recording acts see 
supra § 2. 

16. Effect of recording instru- 
ments not entitled to be recorded as 
notice see Acknowledgments §§ 19, 
58-55;  Chattel Mortgages § 228; 
Mortgages § 423; Notice § 46; Sales 
[35 (Cyc. 350; 682]; Vendor and Pur- 
chaser [39 Cyc 1733]. 

Particular classes of instruments 
see cross references supra pp 6038, 604. 


17. See statutory provisions. 

18. U. S—McPhaul v. Lapsley, 20 
Wall. 264, 22 L. ed. 344; In re Buch- 
ner, 202 Fed. 979 [aff 205 Fed. 454, 


123 CCA 522]. 


Cal.—Iknoian vy. Winter, 94 Cal. A. 
rapagys Patil) 122 eee 
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to be recorded by statute?® may be recorded?® al- 
though it be not specified in such statutes eo nom- 
ine;21 but instruments which do not come within the 
provisions of the statutes are not entitled to record.*? 
Further, the provisions of the statutes** govern as 


Colo.—Dallemand v. Mannon, 4 Colo. 
AeaO2 7s D0! Oud. 
Aer eee v. Sims, 140 Ga. 48, 78 SE 

Ind.—Starz v. Kirsch, 78 Ind. A. 431, 
136 NE 36. 

Minn.—Lund v. Rice, 9 Minn. 230. 


Miss.—Hughes v. Wilkenson, 37 
Miss. 482. 
N. M.—McBee v. O’Connell, 16 N. 


M. aaa 120 P 734. 
Y.—Puglisi v. Belasky, 118 Misc. 
336, “193 NYS 351% 

Oh.—Brunner v. Isom, 

Ct. N. S...543. 
~  Tenn.—Willis v. Rust, 4 Tenn. Civ. 
A. 278. 

Tex.—Leonard v. Benford Lumber 
Co., 110 Tex. 83, 216 SW 382 [rev (Civ. 
A.) 181 SW 797]; Farmers’, etc., State 
Bank v. Tullos, (Civ. A.) 211 SW 847. 

Alta.—Re Windover, [1927] 3 Dom 
LR 829. 

See statutory provisions. 

U. S.—In re Buchner, 202 Fed. 
973 ° aft 205 Fed. 454, 123 CCA 522]. 

‘Cail: Fe ge v. Patee, 205 Cal. 
269 P 66 

Eee pedictiota v. Mannon, 4 Colo. 
A, 262, 35 P 679. » 

Kan.—Masoniec Bldg. Assoc. v. Gor- 
don, 88 Kan. 266, 128 P 394. j 

Ky.—Fields v. Vizard Inv. Co., 168 
ES 744, 182 SW 934, AnnCas1918D 
336. 


21 Oh. Cir. 


46, 


La.—State v. Register of Convey- 
ances, 139 La. 478, 71 S 773. 
Miss.—Hughes v. Wilkenson, 
Miss. 482. 
; Mont.—Guerin v. Sunburst Oil, etc., 
Co., 68 Mont. 365, 218 P 949. 
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N. M.—McBee v. O’Connell, 16 N. 
M. Sud 120 P 734. 
ex.—Frost v. Cramer, (Tex. Civ. 


0) 199 SW 838. 


[a] Instruments affecting real es- 
tate.—Under statutes whicn author- 
ize or require instruments affecting 
real estate to be recorded, the follow- 
ing instruments have been held enti- 
tled to record: (1) Affidavit by for- 
mer owners in form of notarial act 
disclaiming title to land and acknowl- 
edging title and possession in another. 
State v. Register of Conveyances, 139 
La. 478, 71S 773. (2) Conveyance of 
a donation certificate before location 
thereunder. Leonard v. Benford 
Lumber Co., 110 Tex. 88, 216 SW 382 
Enews (Oly AD) ao rst Sw HN (3) 
Instrument acknowledging an _  ob- 
ligation by the maker to transfer 
land to another and duly acknowl- 
edged. Chamberlain v. Boon, 74 Tex. 
659, 12 SW 727. (4) Instrument as- 
signing purchaser’s interest under a 
contract for the sale of lands when 
properly acknowledged. Frost v. 
Cramer, (Tex. Civ. A.) 199 SW 888. 
(5) A notice of the wrongful release 
of a mortgage by an equitable as- 
signee thereof. In re Buchner, 202 
Fed. 979 Laff 205 Fed. 454, 123 CCA 
522]. (6) Option contract for the 
purchase of land when properly ac- 
knowledged. Fields v. Vizard Inv. 
Co., 168 Ky. 744, 182 SW 934, AnnCas 
1918D 336; Guerin vy. Sunburst Oil, 
eteriCo; 68 Mont. 365, 218 P 949. (7) 
Power of attorney for the sale of 
land. Hughes v. Wilkenson, 37 Miss. 
482. (8) Receipt for money for a par- 
ty wall, referring to a recorded con- 
tract relating thereto. Masonic Bldg. 


RECORDS 


[§ 9 


to whether a particular instrument is sufficient in 
form to entitle it to be recorded.” 
the original instrument and not a copy thereof is en- 
titled to be recorded,?® but there is also authority 
that a “testimonio” or “second original” is entitled 


Ordinarily only 


Assoc. v. Gordon, 88 Kan. 266, 128 P|v. Freeman, 58 Ga. 129. 


394. (9) Receiver’s certificate of the 
entry of a tract of land in the United 
States land-office. Dallemand v. Man- 
NON, 4 Golo An 262,) 8b bY Okara nL) 
Written agreement against occupancy 
of lots by persons other than Cauca- 


sians. Wayt v. Patee, 205 Cal. A. 46, 
269 P 660. 
et Hughes v. Wilkenson, 37 Miss. 


22. Cal.—Iknoian v. Winter, 94 Cal. 
A. 223, 270 P 999. 


Fla.—Leatherman vv. 
Fla. 885, 124 S 459. 


Ga.—Witt v. Sims, 
SE 467. 


Ind.—Starz v. Kirsch, 
431, 136 NE 36. 


N. Y.—Puglisi v. Belasky, 118 Misc. 
336, 193 NYS 357. 


Oh.—Brunner vy. Isom, 
CtNWS. b4e. 


Tex.—Farmers’, etc., State Bank v. 
Tullos, (Civ. A.) 211 SW 847. 


[a] Assignment of money rentals 
and royalties due for certain years 
under an oil lease was not subject to 
the registration laws, nor the law 
merchant, not being a ‘deed, convey- 
ance, or instrument concerning lands 
or tenements,” within the meaning of 
the registration statute, being person- 
al property, a nonnegotiable chose in 
action. Farmers’, etc., State Bank v. 
Tullos, (Tex. Civ. A.) 211 SW 847. 


[b] Broker’s exclusive employ- 
ment contract,’ which did not purport 
to convey any interest in the land or 
create any lien upon it, is not entitled 
to record. Witt v. Sims, 140 Ga. 48, 
78 SE 467. 


[c] Equitable estates.—A statute 
requiring recording of instruments by 
which lands, tenements, or heredita- 
ments are “conveyed or otherwise af- 
fected or incumbered in law” has no 
application to equitable estates, and 
an antenuptial agreement to stand 
seized of certain property for the ben- 
efit of another is not recordable un- 
der this statute. Brunner v. Isom, 21 
Oh.Cirs, Ct. IN. S..543; 


[d] Exclusive listing for sale of 
real estate, not under seal and unac- 
knowledged, is not entitled to record. 
Leatherman vy. Schwab, 98 Fla. 885, 
124 S 459. 

[e] Neither attachment nor judg- 
ment is ‘instrument,’ within statute 
protecting purchaser or encumbrancer 
acquiring title or lien by instrument 
first recorded. Iknoian v. Winter, 94 
CalAcr 22a sme ton i) O99), 


{f] Personal covenant.—A statute 
providing for the recording of con- 
veyances of land, has reference to 
instruments affecting title to land and 
not to mere personal covenants, and 
an agreement by an owner with an 
adjoining owner not to sell or lease 
any land, nor build or permit to be 
built on the land, any building for any 
purpose having to do with the buying 
and selling of grain, is not entitled to 
be placed of record. Starz v. Kirsch, 
78 Ind. A. 431, 1386 NE 36. 


23. See statutory provisions. 


24. U.S.—Chadwick v. Gulf States 
yan ete., Co., 74 Fed. 616, 20 CCA 


Fla.—Leatherman v. 
Fla. 885, 124 S 459. 


Ga.—Durrence v. Northern Nat, 
Bank, 117 Ga. 385, 48 SE 726; Eaton 


Schwab, 98 
140 Ga. 48, 78 


78 Ind. “A. 


21Oh Cir, 


Schwab, 98 


Ky.—Fields v. Vizard Inv. Co., 168 


Be 744, 182 SW 934, AnnCas1918D 
Miss.—Hughes v. Wilkenson, 37 
Miss. 482 
N. vicina ete. Mfg... Cor x- 


Acme Mfg. Co., 91 N. J. Eq. 347, 110 
A-123. 

N. M.—McBee v. O’Connell, 16 N. M. 
469, 120 P 734. 


N. Y.—Peo. v. Donegan, 226 N. Y- 
84,.123 NE 71. 

Pa.—Maloney’s Pet., 9 Pa. Dist. & 
Co. 661. 


Tex.—Kenley v. Robb, (Commn., A.) 
245 SW 68 [rev (Civ. A.) 193 SW 375]; 
Frost v. Cramer, (Civ. A.) 199 SW 838. 


oo mee Royston Park, 28 Ont. L. 


[a] Seal.—An instrument not oth- 
erwise required to be under seal is not 
required to be sealed to be recorded 
under ihe recording acts. Turner, 
ete, Mfe..Co. v.. Acme’ Mf¢g. iCo.,, o£ 
N. Js Eq, 347,110 A 123: 


[b] Acknowledgment by three of 
four grantors.—It is proper to record 
a deed to which the acknowledgment 
of one of its four grantors is defective 
as the conveyance of the grantors who 
made proper acknowledgment. fPeo. 
v. Donegan, 226 N. Y. 84, 123 NE 71. 


[ec] Tax receipts.—Where a stat- 
ute requires that tax receipts be at- 
tached to an instrument transferring 
real estate before acknowledgment, 
an instrument acknowledged without 
such receipts is not entitled to be re- 
corded. Chadwick v. Gulf States 
roe etc., Co., 74 Fed. 616, 20 CCA 


[d] Land commissioner’s certifi- 
cate.—Where a land certificate with 
a transfer and acknowledgment of the 
transfer were all included under one 
certificate from the general land office, 
it was proper to place them on record, 
a separate certificate to each instru- 
ment by the land commissioner not 
being necessary, especially where the 
instruments were all on the same 
piece of paper. Kenley v. Robb, (Tex. 
Commn., A.) 245 SW 68 [rev (Civ. A.) 
193 SW 375]. 


Le] Approval by specified officials. 
—(1) Endorsement of approval of a 
subdivision plan by either a district 
judge or a town council is sufficient 
to entitle it to record where a statute 
requiring such approval is worded in 
the alternative. Re Royston Park, 28 
Ont. L. 629. (2) Where a statute 
makes endorsement of approval on a 
map or plat of streets and alleys by a 
specified board of commissioners es- 
sential, such map or plat is not enti- 
tled to record without such endorse- 
See Maloney’s Pet., 9 Pa. Dist. & 

fo) 


Acknowledgment and sufficiency see 
Acknowledgments §§ 17-19, 52-55, 69— 
72, 88-153. 

25. U. S.—Lewis v. Baird, 15 F. 
Cas. No: 8,316, 3 McLean 56.' 

Ill.—Mack v. McThtosh, 181 Ill. 633, 
54 NE 1019; Lane v. Lesser, P35. 
567, 26 NE 522. 

Minn.—Lund v. Rice, 9 Minn. 230. 

oe —Watson v. Hue, 9 Pa. Dist. 519. 

Va.—Carmichael vy. Reed, 76 W. 
Va. Vere, 86 SE 662. 


[a] Certified copy of record of 
deed in another state is not entitled 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


8§ 9-11] 


to record.2® It has been stated to be the duty of the 
recording officer to refuse to record an instrument 
which shows clearly upon its face that it is not enti- 
tled to recording.?? 


[§ 10] C. General Requisites.2* To constitute a 
valid record the statutes must be complied with,”® 
except as to provisions which are merely directory,?° 
as to the method of recordation,** the certificate,?? 
notation for record,?* record books,** and the in- 
dex.*® A substantial compliance with the statute is 
sufficient.2® Where a statute requiring recording of 
specified instruments does not specify the language 
in which such record shall be framed,** no particular 
language is necessary to effect a valid record,?* and 
the record is sufficient if the persons for whose bene- 
fit the record is intended are reasonably informed of 
the nature and subject matter of such instruments.®? 
A record is not invalidated because the recording offi- 
eer did not transcribe with the instrument the proof 
upon which it was admitted to record,*® or because 
certain words in the acknowledgment of the instru- 
ment were omitted,*! or the record does not show 
the seal of the officer taking the acknowledgment of 
the instrument recorded,*? or because the officer re- 
cording the instrument is a party thereto.** 


Names. There is authority that, to be effective, 
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recordation must be in the correct names of the par- 
ties to the instrument recorded. But an imma- 
terial mistake in recording a name does not invalidate 
the record,*® nor is a record invalid because in tran- 
seribing the surname of one of the subscribing wit- 
nesses to the instrument was so written as not to be 
intelligible.*® 

Corporate seal. A scroll which the clerk puts on 
a record to the side of the signatures of the parties 
to the instrument recorded is a proper representa- 
tion of a corporate seal.** 

Promptness. It has been stated that it is essen- 
tial to the official character of public registers that 
entries therein be made promptly, or without such 
long delay as to impair their eredibility.*® 

[§ 11] D. Method of Recordation. The object of 
a record being to give an instrument both perpetuity 
and publicity,*® it has been held that actual tran- 
scription or copying of the instrument®® in hee ver- 
ba®? by or under the superintendence of the proper 
officer®? into a book kept for that purpose®® is es- 
sential for valid recording. But it has also been 
held that since to record an instrument means to 
transcribe it, to repeat it or to recite it in a book 
of record kept for the purpose of perpetuating the 
terms or recitals contained in the instrument so re- 


to be recorded under a statute provid- 
ing for recording of deeds or other 
written instruments creating estates 


in real estate or affecting title. Lund 
v. Rice, 9 Minn. 230. 
26. McPhaul v. Lapsley, 20 Wall. 


(U. S.) 264, 22 L. ed. 344 (decided un- 
der Texas statute). 


[a] Thus a testimonio or ‘‘second 
original’ executed in 1832 by the 
proper Mexican authorities of a pow- 
er of attorney to convey land is enti- 
tled_ to record. McPhaul v. Lapsley, 
20 Wall. (U. S.) 264, 22 L. ed. 344 
(decided under Texas statute). 


“Testimonio” see [38 Cyc 247]. 


27. Leatherman vy. Schwab, 98 Fla. 
$85, 124 S 459. 


Cancellation of record of instru- 
ment not entitled to recording see in- 
fra-§ 35. 


Recorder’s discretion as to suffi- 
ciency of instrument see Registers of 
Deeds § 10. 

238. “Register,” “registered,” “reg- 
istration,” and “registry” see post. 

29. Fla.—International Kaolin Co. 
v. Vance, 55 Fla. 641, 46 S 3. 

Ill.— Peo. v. Haas, 311 Ill. 164, 142 
NE 549. 

Ky.—Billington v. Dunn, 
164, 289 SW 213. 

Mich.—Grand Rapids Nat. Bank v. 
Ford, 143 Mich. 402, 107 NW 76, 114 
AmSR 668, 8 AnnCas 102. Gordon v. 
Constantine Hydraulic Co., 117 Mich. 
620, 76 NW 142. 

Miss.—White v. Stennis, 151 Miss. 
765, 118-S 902. 
g000 H.—Hardy v. Houston, 2 N. H. 

N. M.—Pace v. Wight, 25 N. M. 276, 
181 P 430. ‘ 

N. C.—Sluder v. Wolf Mountain 
Lumber Co., 181 N. C. 69, 106 SE 215. 

Okl.—Gaston v. Caruth, 116 Okl. 
146, 243 P 192. 

Tenn.—Wilkins v. Reed, 156 Tenn. 
321, 300 SW 588, 589 [quot Cyc]. 

Vt.—Pawlet v. Sandgate, 17 Vt. 619. 

Va.—Luceas v. Claflin, 76 Va. 269. 

W. Va.—Hager v. Melton, 66 W. Va. 


PANE eee 


{ 62, 66 SE 13. 


= Method of recordation see infra § 
OE 


30. Sluder v. Wolf Mountain Lum- 
bers’ Co;, TUS oN C269. 106 “SH 215% 
Holmes v. Marshall, 72 N. C. 37; Wil- 
kins v. Reed, 156 Tenn. 321, 300 SW 
588, 589 [quot Cyc]; Lucas y. Claflin, 
76 Va. 269. 


Provision for payment of fee before 
record as directory see infra § 27. 


31. See supra § 11. 

32. See infra § 12. 

33. See infra § 13. 

34. See infra § 14. 

35. See infra §§ 15-21. 

36. International Kaolin Co. v. 


Vance, 55 Fla. 641, 46 S 3. 
37. See statutory provisions. 


38. Standard Oil Co. v. Webb, 149 
La. 245, 88-S 808. 


39. Standard Oil Co. v. Webb, su- 
pra. 


Nature and purpose of record see 
supra § 1. 


40. Pierce v. Clark, 25 La. Ann. 
111; Wilkins v. Reed, 156 Tenn. 321, 
300 SW 588, 590 [quot Cyc]. 

41. Wilkins v. Reed, supra; Thom- 
as v. Stuart, 91 Va. 694, 22 SE 511. 

42. Addis v. Graham, 88 Mo. 197. 

[a] Thus it is sufficient if the rec- 
ord contains the statement of the of- 
ficer taking the acknowledgment in 
the body of his certificate that he af- 


fixed his seal thereto, without any 
written scroll or seal being copied in 
aoe record. Addis v. Graham, 88 Mo, 
OTs 


43. Brockenborough v. Melton, 55 
Tex. 493. 
44, 


Giarratano vy. Angermeier, 7 
an nAn 375s 


fa] Thus a record of an agreement 
establishing an alley way between the 
lot of ‘“‘Callock” and another, is not a 
valid record of such fact as to a lot 
owned by ‘“Colark.’ Giarratano vy. 
Angermeier, 7 La. A. 375. 


45. Prouty v. Marshall, 16 Pa. Dist. 
663, sooban CO. oLL. 


[a] Thus, where the name “S. J. 


Marshall” is mistakenly transcribed 
for “L. J. Marshall,” it is immaterial, 
and the record is good. Prouty v. 
Ob Pale ee 16 Pa. Dist. 608, 33 Pa. Co. 


46. Whitwell v. Emory, 3 Mich. 84, 
59 AmD 220. 


47. Emory v. Bailey, 111 Tex. 337, 
234 SW 660, 18 ALR 901 [rev (Civ. 
A.) 181 SW 831]. 


[a] Thus a scroll, which clerk put 
on the record to the left of the sig- 
natures of president and secretary of 
a corporation to a deed, was a prop- 
er representation of the corporate 
seal, and as clearly showed its pres- 
ence on the original, instrument as 
would the word “seal” or the letters 
“Li. 8.’ Emory v. Bailey, 111 Tex. 337, 
atte 660 [rev (Tex. Civ. A.) 181 SW 


43. Pace,v. Wight, 25 N. M. 276, 
181 P 430; Gaston vy. Caruth, 116 Okl. 
146, 243 P 192. 


Records as evidence see Evidence §§ 
901-934. 


§ Ovnen recording effective see infra 


49. See supra § 1. 


50. Caldwell v. Center, 30 Cal. 539, 
89 AmD 131; White 'v. Stennis, 151 
Miss. 765, 118 S 902; Peo. v. Dowling, 
84 Misc. 201, 146 NYS 919 [aff 164 
App. Div. 911 mem, 148 NYS 11387 
a Pawlet v. Sandgate, 17 Vt. 


[a] Indorsement upon instrument 
that it has been “received into record” 
is not a compliance with a statute 
requiring it to be recorded, but that 
the record must be made by actually 
transcribing it into a book kept for 
SE Ose: Pawlet v. Sandgate, 17 


[b] Map drawn in pencil and past- 
ed between leaves of book in record- 
er’s office is not validly recorded. 
Caldwell v. Center, 30 Cal. 539, 89 
AmD 131. See also infra text and 
note 64. 

“Entry” see 20 C. J. p 1274. 


51. Putnam v. Stewart, 97 N. 
411 [aff 2 NYCivProc 172]. 


52. See infra § 22. 
53. Record books see infra § 14. 
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corded,®+ whether a record is written with a pen, 
a typewriter, or printed, makes no difference as long 
as it is a true and correct copy and record of the 
instrument prescribed.*® Thus it is proper for the 
recording officer either to transeribe the instrument’ ® 
or to have copies of instruments to be presented for 
record printed in his. record book and to fill in the 
blank portions.®* Too, there is authority that any 
act which is the legal equivalent of transcription in 
hee verba is sufficient.°8 Further, there is author- 
ity that whether actual transeription is necessary 
to effect recordation depends upon the character of 
the record,®® and the statute requiring recording must 
be interpreted in the lhght of its subject matter,°° 
so that with respect to the form of the record and 
the instrumentalities by which it is effected, more 
latitude is allowed when the legislative design is to 
provide a record to subserve temporary purposes than 
when the record is intended to operate through a 
long.period of time.®°t Thus a statutory provision 
that an affidavit as to compliance with a required 
publieation of an ordinance be spread upon a specei- 
tied book before the ordinance becomes effective,°? 
is to be read as if providing that the papers shall be 
recorded in such book,®* and the statute is complied 
with by pasting the affidavit within this book.®°* Un- 
der a statute which requires that instruments filed 
for record shall be recorded at length in a book kept 
for that purpose®® it has been held that no particu- 
lar method of recording is necessary,°® and as long 
as the method adopted is sufficient to give the instru- 
ment perpetuity and publieity®* ancl meets the re- 
quirements of accuracy and durability®® the statute 
is complied with.°? Thus making photographie cop- 

54. “Record” as verb see ante. 


55. Lincoln County v. Twin Falls 
North Side Land, etc. Co., 23 Ida. 
433, 130 P 788, 790. 


56. Lincoln County v. Twin Falls 59. 3 
North Side Land, etc., Co., supra. 66 SE 13. 


Recording Act. 
supra. 
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was made constitutes a sufficient com- 
pliance with the provisions of the 
Putnam v. Stewart, 67. 


Hager v. Melton, 66 W. Va. 62, 


[§§ 11-13 


ies or photostats of instruments filed for record’® 
and binding them in book form"? is a sufficient com- 
pliance with the statute. 


[§ 12] E. Certificate. Under some statutes the 
recording officer is required to enter a certificate in 
the record after an instrument has been recorded, 
specifying the faet of recording and the date ;*” and 
under such a statute the recording officer must ver 
the record as made and satisfy himself that it is 
true and literal copy of the instrument presented nes 
record before he can so certify.7* <A certificate by 
the recording officer as to the fact of recording is 
evidence in support of the record, but is not a part 
of it.7* Thus the failure of the recording officer to 
attach a certificate to a record does not render it in- 
valid,’® although it may have been the practice, by 
long continued custom, to do so.7® 


[§ 13] F. Notation for Record. Where a statute 
requires an officer to keep a book in which he shall 
note the day and hour when instruments are received 
by him to be recorded,** an instrument is not effec- 
tually noted for record until such entry is made in 
the book kept for that purpose,** an indorsement 
upon the back of the instrument itself being insuffi- 
cient.‘® The time of reception to be entered on the 
book is the time of delivery of the instrument to the 
recording officer, and not the time of its entry on 
the notation book.*® The entry made upon receipt 
of the instrument is conclusive as to the date of its 
filing, and is not affected by a subsequent unauthor- 
ized entry of a later date.*? 


Effect of withdrawal after notation. If an instru- 
ment, after being deposited and noted for record, 


which we will not attempt to inter- 
fere.”” Bennington v. Booth, supra. 


See supra § 1. 
68. See supra.§ 1. 


69. Peo. v. Haas, 311 Tle 164, 142 
NE 549; Bennington y. Booth, 101 Vt. 


57. Lincoln County v. Twin Falls 60. 


North Side Land, etc., Co., supra. 


“Whether the recorder had a print- 
ed copy of the greater portion of the 
instrument in his record book and 
filled in the written portion or tran- 
scribed the whole document is imma- 
terial, for the reason that it was nec- 
essary for him to verify the same and 
satisfy himself that his record was a 
true and literal copy of the instru- 
ment presented for record, and he 
must verify the same and satisfy 
himself before he can so certify.” 
Lincoln County v. Twin Falls North 
Side Land, etc., Co., supra. 


Certificate see infra § 12. 


58. Putnam v. Stewart, 97 N. Y. 
411 [aff 2 NYCivProc 172]. 


[a] Thus (1) where a paper is de- 
livered to a county clerk for record 
as a duplicate or authenticated copy 
of a paper which has been previously 
recorded, there is no legal necessity 
for rewriting the entire paper again 
in the record. Putnam v. Stewart, 97 
NG Ye eli fare 2 NY Civ Proce 172]. (2) 
A memorandum of the application to 
record and its identity with a paper 
previously recorded, referring to the 
book and page of such record, is made, 
and the clerk certifies at the foot of 
the record that the foregoing is a true 
copy of the original, the memorandum 
becomes a part of his official certifi- 
cate. Putnam vy. Stewart, supra. (3) 
Such memorandum together with the 
certificate of the clerk that it was re- 
corded as of the day the application 


Hager v. Melton, supra. 
61. Hager v. Melton, supra. 
62. See statutory provisions. 
63. Hager v. Melton, supra. 
64. Hager v. Melton, supra. 
65. See statutory provisions. 


66, Peo. Vo Haas, oil Ti 64, 166, 
142 NE 549; Bennington v. Booth, 101 
Vit, 24 40 A157, Losi 67) ATR 156: 


“Whatever the method used for re- 
cording, it is a record of the thing 
recorded as long as it is a true and 
correct copy. The object of recording 
a deed is to give it perpetuity and 
publicity, and the two main require- 
ments of a public record are that it 
shall be accurate and durable. As 
civilization has progressed so has the 
method of recording instruments 
changed. Charcoal drawings on the 
walls of caves gave way to carvings 
on the face of cliffs, and these in turn 
were supplanted by handwriting on 
parchment. Commercial necessity re- 
quired the substitution of paper for 
parchment, and handwriting gave way 
to the speedier and more legible type- 
writing.” Peo. v. Haas, supra. 


“The statute does not require the 
use of any particular method of re- 
cording. . Any method, not oth- 
erwise unlawful, whereby a record is 
produced which has all the charac- 
teristics required by law, may be used. 
New times have brought new meth- 
ods, and, with the above limitation, 
the choice of the process is but the 
‘choice -of the pen’—a detail with 


24, 140 A 157, 57 ALR 156. 


70. Peo, v. Haas, 312 Tll.. 164, _ 142 
NE 549; Bennington v. Booth, 101 Vt. 
24, 140 A 157,57 ALR. 166. 


[a] Selectmen of town have no 
power to require the town clerk, keep- 
ing records in a lawful manner, to 
discontinue the use of photostatic 
process of recording or to use a proc- 
ess of recording conforming to their 
own ideas. Bennington v. Booth, 101 
Vt. 24, 140 A 157, 57 ALR 156. 


71. See infra § 14. 
72. See statutory provisions. 


73. WLinecoln County v. Twin Falls 
North Stde Land, ete., Co., 23 Ida. 433, 
130 P 788. 


74 Bennington vy. Booth, 101 Vt. 
24, 140 A 157, 57 ALR 156; Booge vy. 
Parsons, 2 Vit. 456, 21 AmD 557. 


Certificate as rendering record act 
of recording officer see infra § 22. 


75. Bennington v. Booth, 101 Vt. 
24,140 A 157, 57 ALR 156, 


76. Bennington vy. Booth, supra, 
77. See statutory provisions. 


78. Wilson y. Hifler, 11 MHeisk. 
Chen nese Or 


7S. Wilson y. Wifler, supra 


80. Chatten v. pe ae mee Com 
154 Tenn, 345, 289 SW 53 


: wines recording ee see infra 


81. Lewis v. Barnes, 272 Mo. 377, 
199' SW, 212. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


§§ 13-16] 


is withdrawn by the party or his agent before it is 
actually recorded, it loses its priority and takes ef- 
fect only from the date of its return to the office.®? 


[§ 14] G. Record Books.*? Although the earliest 
recording acts in this country did not require records 
to be in a book, parchment rolls or books being speci- 
fied,** under the later recording acts*® it is generally 
essential that records be entered in books kept for 
that purpose.*® Instruments not required by statute 
to be recorded in any particular book may be record- 
ed in any book kept ‘by the recording officer®? which 
is not devoted exclusively to the record of other in- 
struments.*& A miscellaneous record book, devoted 
to the record of exceptional instruments, is a proper 
record book for such papers.*® But a book of ree- 
cords full and completed, and which has ceased to be 
a book for recording for a number of years, is not a 
proper record book for current records.°® A statute 
which requires that instruments filed for record shall 
be recorded at length in well bound books®? is com- 
plied with by a loose-leaf book,®? or by a book in 
which photographie copies or photostats of instru- 
ments filed for record are bound.®* In fact it has 
been held that the sheets of photostatic records con- 
stitute the current record books while they are ac- 
cumulating until numerous enough to be bound.°* 
Further, the expression “books of “record” as used in 
a statute®® is so used in the ordinary sense,?® includ- 

82. Hickman vy. 
(Tenn.) 135. 


Withdrawal of records Scnczalty, 
see infra § 39. 


83. “Book” see 9 C. J. p 136. 91. 
Care and custody see infra § 38. 
84. Peo. v. Haas, 311 Ill. 164, 142 


Perrin, 6 Coldw. 
not proper 
deeds. 
30 AmD 459. 


Miss, 417, 
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twelve and six years respectively, 
record books for current 
Sawyer v. Adams, 8 Vt. 172, 


See statutory provisions. 


92. Richardson vy. 
97 S 808. 


{a] Thus a loose-leaf book with 
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ing only the books in which the actual record is en- 
tered,®* and not the files and the entries thereon, 
which are but the material from which the record 
is to be made.®® But under a statute which specifies 
registration or recording in a “book of record’’®® it 
has been held that the term “book” is satisfied by 
copies of the instruments required to be recorded kept 
in bundles according to elass, but not fastened in 
any manner, and not bound up in the form of books 
until some later date.t 


Certificate or outer label. In the absence of stat- 
utory provision to the contrary,” the book in which 
the records are kept need not contain any official cer- 
tificate or be designated on the outside as a record 
book.® 


[§ 15] H. Index‘—1. Nature and Purpose. The 
proper office of the index is merely to point to the 
record.’ It is designed as an additional means or 
facility for enabling persons interested to make a 
search of public records and find the object of that 
search.® It is intended to furnish a ready refer- 
ence to the matters contained in books of record.’ 


[§ 16] 2. Necessity. In the absence of statutory 
provisions under which indexing is part of the re- 
cording,*® it is generally held that an index is not es- 
sential to the validity of a record,® even where the 
statute imposes a duty upon the recording: officer to 


keep an index.1® But where, under the provisions 
are/| manner, but folded, the name of the 
purchaser and number and designa- 
tion of the class of the lot sold be- 
ing indorsed thereon, each distinct 
class being kept in a separate bundle, 
and the sheets not being bound up in 
the form of books until six years 
Nee when they were so bound, each 
class 


Woolard, 133 


NB 549 5 : forming a separate volume. 
Re holes in the loose sheets, which fit] Mumford v. Wardell, 6 Wall. (U. S.) 
85. See statutory provisions. over metallic posts, and become foe 423,18 I. ed. 756. 
86- Peo. v. Haas, 311 Ill. 164, 142] ly attached to the leather cover when s ee 
NE 549; White v. Stennis, 151 Miss. | locked with a key kept by the clerk, 2. See statutory provisions. 
765, 118 S 902; Peo. vy. Dowling, 84]a permanent metallic rod being in- 3. Nitche v. Earle, 117 Ind. 270, 19 
Misc. 201, 146 NYS 919 [aff 164 App.|serted after the book is filled with| NE 749. 


Div. 911 mem, 148 NYS 1137 mem]; 
Bennington v. Booth, 101 Vt. 24, 140 
A 157, 57 ALR 156; Pawlet v. Sand- 
wate, 17 Vt. 69. 


87. Farabee v. McKerrihan, 172 
Pa. 234, 33 A 583, 51 AmSR 734; Paige 
v. Wheeler, 92 Pa. 282; Glading v. 
Frick, 88 Pa. 460. 


88. Tipton Fire Co. v. Barnheisel, 
92-Ind. 88. 


89. Mee v. Benedict, 98 Mich. 260, 
57 NW 175, 39 AmSR 5438, 22 LRA 641 
(per Hooker, Cc. J.); Guerin v. Sun- 
burst Oil, etc,, Cox, 68 Mont. 365, 218 
P 949: 

fa] Illustrations.—(1) A deed of 
standing timber is properly recorded 
in a miscellaneous record book, prop- 
erly indexed, and devoted to the rec- 
ord of exceptional instruments, such 
as bills of sale of timber, land con- 
tracts, deeds to cemetery lots, leases, 
ete. Mee v. Benedict, 98 Mich. 260, 
57 NW 175, 39 AmSR 543, 22 LRA 641 
(per Hooker, Cain): (2) An option 
to purchase realty is properly re- 
eorded in the Miscellaneous Record 
Book, and is not required to be re- 
corded in the book kept for recording 
contracts for the purchase or sale of 
real estate. Guerin v. Sunburst Oil, 
ete., Co., 68 Mont. 365, 218 P 949. 
And see ‘Vendor & Purchaser [39 Cye 
1232 et seq]. 


90. Sawyer v. Adams, 8 Vt. 172, 30 
AmD 459. 

{a] Thus, where current records 
of deeds were being made in volume 
five of the town records, volumes 
three and four of such records, full 
and completed, and not used for 


recorded matter, so that it cannot 
again be unlocked, is a ‘“well-bound 
book” within the meaning of a statute 
requiring the recording of instru- 
ments in a well-bound book. Rich- 
ardson v. Woolard, 133 Miss. 417, 97 
S 808 (affirmed by divided court). 


Peo. v. Haas, 311 Ill. 164, 142 
NE 549; Bennington v. Booth, 101 
Vt. 24, 140 A 157, 159, 57 ALR 156. 


“There can be no doubt that when 
the statute - was enacted, the 
Legislature contemplated the use of 
a blank book into which records could 
be copied. No other way was then 
known. The object of this statute, 
however, was to provide for the mak- 
ing of records; not for the use of 
some particular kind of book. It 
would, we think, be placing the em- 
phasis on a comparatively inconse- 
quential matter to hold that these 
photostatic records are invalid be- 
cause they are made on sheets which 
are destined to be bound rather than 
on sheets which are already bound.” 
Bennington v. Booth, supra. 


94. Bennington v. Booth, supra. 
95. See statutory provisions. 


96. Perkins v. Cummings, 66 Vt. 
485, 29 A 675. 


97. Perkins v. Cummings, supra. 
98. Perkins v. Cummings, supra. 
99. See statutory provisions. 


1. Mumford v. Wardell, 
CUPS?) 428918" Ey eds. 756- 

[a] Thus the term “book” is satis- 
fied within the meaning of a recording 
act, by copies of the deeds on sheets 
not bound or fastened together in any 


6 Wall. 


4 Index as element of construc- 
tive notice see Vendor and Purchaser 
[89-Cye 1739]: 


“Index” defined as noun and verb 
see 31 C. J. p 476. 


5. Bishop v. Schneider, 46 Mo. 472, 
2 AmR 533; Green v. Garrington, 16 
Oh. Sts-5498 91 Am D L032 


6. Thomas v. Wayne County, 214 
Mich. 72, 182 NW 417; Edwards v. 
McKernan, 55 Mich. 520, 22 NW 20; 
Green v. Garrington, 16 Oh. St. 549, 
91 AmD 103; Smith v. Royalton, 53 
Vt. 604. 

Access to, inspection, and use of 
records see infra §§ 40-53. 

7. Maxwell v. Stuart, 99 Tenn. 409, 
42 SW 34. 


8. See statutory provisions. 
9. Ga.—Chatham v. Bradford, 50 
Ga. 327, 15 AmR 692. 


Ky.—Great Western Petroleum 
oak v. Samson, 192 Ky. 814, 234 SW 
Ole 

Mo.—Bishop vy. Schneider, 
472, 2 AmR 5338. 


pee H.—Chase v. Bennett, 58 N. H. 


Oh.—Green v. Garrington, 
St. 549, 91 AmD 103. 

Pa.—McHenry vy. Stockwell, 
COS DG 

Ss. C.—Armstrong v. Austin, 45 S, 
C69) e228 SE oom Oe ARIAC iGas 

Tenn.—Maxwell v. Stuart, 99 Tenn. 
409, 42 SW 34. 

10. Ga.—Chatham v. Bradford, 50 
Ga. 327, 15 AmR 692. 


46 Mo. 


16 Oh. 


2 Del, 


614 [53 C.J.] 


of a statute,!! indexing is an essential part of the 
recordation,'? an index is necessary to the validity 
of a record;!? and where a statute does require such 
an index,!# it is as much a part of the record as the 
matter recorded.1® Further, it has also been held 
that failure to enter a document in the current ree- 
ord book and failure to index it leaves it unre- 
corded.'® 


[§ 17] 8. Character and Sufficiency'’—a. In Gen- 


eral. Where the legislature has prescribed what in-. 


dexes must be kept by a recording officer, and in what 
manner they shall be kept,'® the statutory require- 
ments must be complied with.1® But even where a 
statute specifies what shall appear in the index?°® 
it has been held that some discretion is vested in the 
recording officer as to how he shall keep the index 
under the law; under such a statute it is not re- 
quired that the index state all the facts appearing in 
the instrument recorded or even a synopsis of them 
so as to make an examination of the record itself 
unnecessary,”2 and the names of all the parties 
to any instrument recorded need not be indexed. 
Where a statute does not prescribe the manner in 
which an index is to be made, but merely that it shall 
be a suitable index,?* any plan may be adopted in 
making the index,?® provided only that it shall 
suitably answer the purpose for which it is intend- 
ed;2° and under such a statute all that is required is 
that the index shall be such as will enable a person of 
ordinary intelligence and business capacity to find 
the object of his search.” 


Index of miscellaneous records separately and cor- 
rectly kept is none the less a proper index because 
it is bound in the same volume with one of the books 
of records to which it refers.?® 


[§ 18] b. Changing System of Indexing; Install- 
ing New System.?® Where the statute specifies 


Mo.—Bishop v. Schneider, 46 Mo. 
472, 2 AmR 533. 


ee H.—Chase v. Bennett, 58 N. H.| erty. 


Oh.—Green v. Garrington, 16 Oh. 793] 
St. 549, 91 AmD 103. \ 


Pa.—McHenry v. Stockwell, 2 Del. 
Co. 57. 15, 
S. C.—Armstrong v. Austin, 45 S, 
C69, 220SH 163,.29 LRA 772, 
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cannot have a retroactive effect, the 31. 

earlier decision being a rule of prop-| 212, 158 P 322; Dirks v. Collin, 37 
Fowle v. Ham, 176 N. C. 12,] Wash. 620, 79 P 1112. 

96 SE 6389 [overr Davis v. Whittaker, [a] 

114 N. C. 279, 19 SE 699, 41 AmSR 

And see Courts § 342. 


14. See statutory provisions. 


Clinchfield Coal Corp. v. Stein-| that the books are of public utility 
man, 213 Hed. 557, 130 CCA 137. L ) 
16) Sever v.Adame S072 expense.than the cost of their main- 


y 


[§§ 16-19 
what indexes must be kept and in what manner they 
shall be kept,®° the recording officer has no author- 
ity to maintain a different system at the public ex- 
pense,?! nor has a local body, such as a board of 
county commissioners or supervisors, any power or 
authority to require any index to be made and kept 
by such officer at the expense of the county other 
than such as is authorized by the statute either ex- 
pressly or by implication;*? and even where county 
commissioners conclude that indexes other than those 
provided for by statute are a necessity, they cannot 
require that the same be installed, unless specially 
authorized by the legislature.?* However, where the 
statute makes the keeping of one type of index man- 
datory and another permissive, as county commis- 
sioners or boards of supervisors may find necessary,** 
these officers, may, when it is necessary, order the 
installation of a system of indexing to meet the ne- 
cessity intended by the statute.?® Where the cir- 
cuit court for the county is authorized to require the 
making of a change in the manner of indexing the 
records or the making of a new index, action by such 
court is a condition precedent to the ascertainment 
of what system of indexing, if any, other than that 
previously in use must be used by the recording of- 
ficer.*° 

[§ 19] c. General or Tract Index; General Cross 
Index. Under the provisions of some statutes coun- 
ty commissioners or boards of supervisors are em- 
powered to order the installation of general indexes 
when they deem such indexes necessary.** Such a 
grant of power has been held not intended to be lim- 
ited to conditions existing at the time of the enact- 
ment of the statute,** but to be coextensive with the 
expressed intention of the legislature to facilitate 
the preservation and search of records.*® Thus a 
tract index is a general index under such a statute,*® 
and when the necessity for it exists, the county com- 


Reilly v. Latah County, 29 Ida. 


| It is no defense to a taxpay- 
er’s action to restrain the recording 
officer from using an index system 
other than that prescribed by statute 


and their abolition would cause more 


tenance. Dirks v. Collin, 37 Wash. 


AmD 459, 
Tenn.—Maxwell v. Stuart, 99 Tenn. ute 2A th of general cross in CA SL? P 1182, 
409, 42 SW 34. dex ‘eco wmnereirs tio: 32. Reilly v. Latah County, 29 Ida. 


[a] Reason for rule-—When a 
statute makes it the duty of a record- 
ing officer to keep an index, it pre- 19. 
scribes the duties of such officer, but | 212, 158 P_ 322; 


Co. 57; Chatham v. Bradford, 50 Ga. 
gate? rohae 692; Bishop v. Schneider, 

0. 472, 2 AmR 533; Chase v. Ben- 
nett, 58 N. H. 428; Armstrong v. Aus- 409, 42 SW 34. 
tin, 45S; C,, 69, 22) SE 763,29 LRA 


42 SW 34. 


18. See statutory provisions. 


Reilly v. Latah ‘County, 29 Ida.|79 P 1112; 
Dirks v. Collin, 37 Wash. 624, 68 P 195. 


it constitutes no part of the record-| Wash. 620, 79 P 1112; Smith v, Lamp- 33. 
ing. McHenry v. Stockwell, 2 Del.| ing, 27 Wash. 624, 68 P 195. 


20. See statutory provisions. 34. 
21. Maxwell v. Stuart, 99 Tenn. 35. 


Liability for improper making see 
772; Maxwell v. Stuart, 99 Tenn. 409,| Registers of Deeds §§ 19, 20. on 


212, 1580:P322" “Peo. v.. Nash: 1620 Ne 
Y. 484; Dirks v. Collin, 37 Wash. 620, 
Smith v. Lamping, 2T 


Reilly v. Latah County, 29 Ida. 
212, 158 P 322. 


See statutory provisions. 


Thomas v. Wayne County, 214 
Mich. 72, 182 NW 417. 


General or tract index see infra § 


22. Maxwell v. Stuart, 99 Tenn. ¥ i 
11. See statutory provisions. 409, 42 SW 384. ene ee Ma AC Re tae 
12. Fowle v. Ham, 176 N, C. 12, 96 ‘ arte : cst 
SE 639 [overr Davis v. Whittaker, 114 s eat be A a atta tan 37. See statutory provisions. 
N. C. 279, 19 SE 699, 41 AmSR 793]; « Wo statutory provisions, 38. Thomas v. Wayne County, 214 
Ely y. Norman, 175 N. C. 294, 95 SE 25. Smith v. Royalton, 53 Vt. 604.| Mich. 72, 182 NW 417, 419. 
543 (dictum). 26. Smith v. Royalton, supra. 39. Thomas v. Wayne County, su- 


ise Howle. v. Ham, 1%6 N.C. 12; 
96 SE 639 [overr Davis v. Whittaker, 27 
114 N. C. 279, 19 SE 699, 41 AmSR R 


[a] Decision overruling prior | infra § 38. 
rule that indexing is not essential 30. 


See statutory provisions. 


Nature and purpose see supra § 15. | Pra- 
Smith v. Royalton, 53 Vt. 604.| 40: 
793]; Ely v. Norman, 175 N. C. 294, 28. Benton v. Nicoll, 24 Minn, 221. 
95 SE 543 (dictum). 29. Replacing old index books see 


Thomas v. Wayne County, su- 


“Tt [tract index] is spoken of as a 
tract index, geographical index, sec- 
tional index, and abstract book.” 
Thomas v. Wayne County, supra. 


For later cases, developments anid changes in the law see Annotations, same title and section number, © 


§§ 19-23] 


missioners or boards of supervisors may order a tract 
index to be made and maintained.*! However, in 
the absence of statutory authority*? county commis- 
sioners cannot require that a tract index be kept by 
the recording officer.** 


General cross index. A statute requiring the re- 
cording officer to keep an alphabetical cross-index 
of all recorded conveyances, and providing that when 
any conveyance, or contract, is lodged for record he 
shall at once place the names of the parties on the 
eross index,#* although not expressly requiring a 
“oeneral” cross index,*® is intended to supply a gen- 
eral cross index where it is enacted at a time when 
such officers kept an individual index for each par- 
ticular record book,*® and such a statute requires such 
officers to maintain a general alphabetical cross index 
of all instruments referred to in the statute.47 


[§ 20] 4. Who May Make.*® A statute which em- 
powers specified county courts to change, alter, and 
direct the mode of preparing and keeping indexes in 
offices of record, and to prepare, make, and substi- 
tute new indexes or parts thereof,*® is constitution- 
ai.2° Under such a statute the court need not com- 
mit the work of preparing the index to the incum- 
bents of the respective offices, but may entrust it to 
any person,®? but where a statute imposes the duty 
of making indexes upon the incumbent of a particu- 
lar public office,>? a‘local body, such as a board of 
county supervisors, has no power to transfer this 
duty to any other person.®? Where a board of su- 
pervisors of a county has authorized the recording 
officer to reindex the records of instruments recorded 
in his office, such authority ceases with the expira- 
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tion of his term the duty of making indexes devolves 
upon his suecessor.®® 


[§ 21] 5. Effect of Loss or Destruction. It has 
been held that where the index to record books has 
been lost or destroyed, such books cease to be enti- 
tled to the legal force or validity of public records, 
for the purpose of notice to those affected by their 
contents, until the index has been restored by publie 
authority.®° 


[§ 22] I. Who May or Must Make Record.®? To 
constitute a valid reeord it must be made by an offi- 
cer having the authority to do so,°® or, as stated oth- 
erwise, it is essential that it be made by the per- 
son whose duty it is to make the record,®® or the tran- 
seription of an instrument into the record books must 
be made by or under the superintendence of the 
officer therefor.°° An entry made in a record book 
by an unauthorized person is void,®! and cannot be 
validated by a subsequent curative statute.°* It is 
not necessary for the recording officer actually to do 
the recording in person,®? and he may employ a 
serivener to make the transcription of an instrument 
into the record books.** Further, a certificate of 
the recording officer®® entered upon the record that 
it was recorded as of the day the application was 
made makes the entire entry his act, no matter, by 
whom the writing was really performed.®® A valid 
record of an instrument may be made by a de facto 
recording officer,®* or one acting under a government 
de facto of paramount force.®* 

[§ 23] J. When Recording Effective.°® It has 
been held that it will be presumed that an instru- 
ment left for record was recorded at length on the 


tion of his term of office;*+ and upon the expira- | day it was received for that purpose.?° Further, 
41. Thomas v. Wayne County, su-| this work, the duty of completion 60. White v. Stennis, 151 Miss. 
pra. _ being on the successor. Peo. v. Nash,| 765, 118 S 902. 
42. See statutory provisions. ~ 62 N. Y. 484 [aff 3 Hun 535]. _61. White v. Stennis, supra; Her- 
43. Reilly v. Latah County, 29 Ida. 56. Elliott v. Harris, 81 Ky. 470.| ring v. Lee, 22 W. Va, 661. 


212, 158 PP’ 322. 
44. See statutory provisions. 


45. Bentley v. Letcher County, 143 
Ky. 585, 136 SW 1008. 


see infra §§ 54-65. 


Supplying lost or destroyed records 


57. Register of deeds or recorder 
see Registers of Deeds § 12. 


_{a] Entry by attorney for benefi- 
ciary of substitution of trustee in 
deed of trust book without presence 
of chancery clerk or beneficiary is no 
authorized record of such substitu- 


; a 58. Hunt v. Nance, 122 Ky. 274,| tion as fulfills statute requiring such 
pias Bentley v. Letcher County, su-| ,.°c.7 6, 28 Kyl 1188: White v.| record. White v. Stennis, 151 Miss. 
) Senet Letcher County, su-| Stemmis, 151 Miss. 765, 118 S 902; 765, 118 S 902. 
ae: entley v. Letcher County, s Herring v. Lee, 22 W. Va. 661. 62. Herring v. Lee, 22 W. Va. 661. 
i a tive acts as to records of deeds 
Go “abana tetetoncea® [a] Authority of deputy or clerk Cura 
Duty and authority of officer as ele. —Where the right and authority of) see Deeds § 188. 


ment of “public record’ see supra the principal 


incumbent of the re- 


63. Saranac Land, etc., Co. v. Rob- 


Sale 
-Officer’s compensation for making see 
Registers of Deeds §§ 34-42. 
Officer’s liability for improper mak- 
ue see Registers of Deeds §§ 19, 
0. 


49. See statutory provisions. 
50s, in re Deeds, (22 Pasa Dist 135; 


Delegation of administrative duties 
to judiciary see Constitutional Law 
§§ 346, 355. 


51. McCommon y. Spong, 
Cas. 453, 14 A 260. 

52. See statutory provisions. 

53. Peo. v. Nash, 62 N. Y. 484. 

Power of officers with relation to 
character of index see supra §§ 17, 
18. 

54. Peo. v. Nash, 62 N. Y. 484 [aff 
2 Hun’ 636]. 


55. Peo. v. Nash, supra. 


[a] Thus a county clerk who had 
been authorized to reindex specified 
records in his office, and who had en- 
tered upon this work, cannot by man- 
damus compel his successor to permit 
him to use the records to complete 


02 Pa: 


corder’s office to act in regard to the 
duties thereof becomes extinct, that 
of his deputy or clerk ceases also. 
Herring v. Lee, 22 W. Va. 661. 


[b] Successor in office.—Where a 
statute provides that it is the duty 
of the recording officer to record 
properly acknowledged instruments 
lodged in ‘his office for recording, 
whether they were acknowledged by 
his predecessor, his deputy, or any 
other authorized officer, and whether 
or not so lodged for recording dur- 
ing the term of such predecessor, an 
instrument is properly recorded 
where it is acknowledged by a re- 
cording officer or ‘his deputy, but not 
lodged for record or recorded until 
his successor had taken office. Hunt 
v. Nance, 122 Ky. 274, 92 SW 6, 28 
KyL 1188. 


Deputies and assistants see Officers 
§§ 380-387. 


Duty and authority of officer as ele- 
ment of “public record’’ see supra § 1. 


59. Pace v. Wight, 25 N. M. 276, 
181 P 430 [quot 1 Greenleaf Evid. 
(16th ed) § 485]; Gaston v. Caruth, 
116 Okl. 146, 243 P 192. 


erts, 208 N. Y. 288, 101 NE 898. 


64. Saranac Land, etc., Co. v. Rob- 
erts, Supra. 


65. Certificate see supra’$ 12. 


66. Putnam y. Stewart, 97 N. Y. 
411 [aff 2 NYCivProc 172]. 


67. Brush v. Cook, Brayt. (Vt.) 89. 
ere facto officers see Officers §§ 366-— 
ald, « 
potter Henning v. Fisher, 6 W. Va. 


[a] Thus the record of a deed by 
a clerk of a county court who con- 
tinued to exercise his office after the 
state had passed the ordinance of 
secession but while the county was 
under the military power of the Con- 
federate states was a valid record and 
must be so regarded in all judicial 
proceedings. Henning v. Fisher, 6 W. 
Va. 238 ' 


69. When recording of particular 


instruments effective as notice see 
cross references supra p 608. 


70. Crotty v. Domm, 338 Il]. 228, 
170 NE 308, 312 [cit Cyc]; Whitacre 
v. Martin, 51 Minn. 421, 53 NW 806; 
Wing v. Hall, 47 Vt. 182. 


616 [538 C.J7] 
although it has been stated that without a special 
provision in a law making the filing of a paper equiv- 
alent to its record, no filing of such instrument would 
have the force and effect of a record,’ and that more 
than mere filing is required, a record implying an 
actual transcription by the official,** or dinarily,"" 
and in some jurisdictions by statutory provision,‘ 

an instrument is deemed to be recorded when it is 
deposited with the proper officer for the purpose of 
being recorded, but in some jurisdictions, provided 
the fees allowed by law for recording are prepaid.*® 
While there is authority that one seeking to benefit 
from recording laws must ineur the risk of failure 
properly to record his papers, whether the fault is his 
or that of the officer,*® and that the neglect of the 
recording officer to make a proper record does not 
affect the validity of particular proceedings only 
where the requirement that they be recorded is mere- 
ly directory,‘? there is also authority that the person 
depositing an instrument for recording in good faith 
with the proper officer is not required to see that the 
officer properly performs his duty,** nor is he preju- 
diced by a failure of the latter to do so,‘® nor need he 
ascertain whether the person in possession of the ree- 


71. City Nat. Bank v. Craig, (Tex. 
Civ. A.) 233 SW 631. 


72. Peo. v. Dowling, 84 Misc. 201, 
146 NYS 919 [aff 164 ‘App. Ding Salat 
148 NYS 1137]. 74, 


ose of recordation see supra § 75. 


Va.) 471, 


73. Ala.—Enslen v. Thornton, 182 
Ala. "314, 62S 525; Eufaula Nat. Bank 
A. Pruett, 128 Ala. 470, 30 S 731; 1 4o9 
McGregor v. Hall, 3 Stew. & P. 397.| anncas 102; 


Ark.—Neas v. Whitener-London | Hydraulic Co., 
Realty Co., 119 Ark. 301, 178 SW 390, | 142; 
LRA1916A 525, AnnCas1917B 780; 
Oats y. Walls, 28 Ark. 244. 


Conn.—Judd vy. Woodruff, 2 Root 
298; McDonald vy. Leach, Kirby 72. 


Ga.—Blakely Artesian Ice Co. v. 77. 
Clarke, 13 Ga. A. 574, 79 SE 526. 


chee Domm, 338 Ill. 228. 
5 Zo folitvC yc); a Cookery. : : 
Ea G) TI. 575. o ae Lives 


Ky.—Elk'horn Coal Corp. v. Hill, 78 
225 Ky. 735, 9 SW (2d) 1083; Great Pp ‘ 
Western Petroleum Corp. v. Samson, < 
192 Ky. 814, 284 SW 727; Webb v. 
Austin, 58 SW 808, 22 Kyl 764; Com-| ..79 
monwealth Bank v. Haggin, 1 A. K.| Stew. & P. 397. 


45 N. H. 385] 
General 


150 A 739; 
H. 513, 3 ‘A 635; 


(Alar 397.5 
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44 AmD 393; 
Ellis, 1 Rand, (22 Va.) 102. 

Effect of withdrawal before record- 
ing see infra § 13 text and note 82. 
See statutory provisions. 
See infra § 27. 

7G. eecosevenourns, 161. Mich. 169; 
125) NW, 740, 137 
Rapids Nat. Bank vy. Ford, 143 Mich. 
114 AmSR 668, 8 
Gordon v. Constantine 
117 Mich. 620, 76 NW 
Barnard v. Campau, 
162; General Motors Acceptance Corp. 
v. Brackett, ete., Co., (N. H.) 
739 [Loverr dictum Converse v. Porter, 


AmSR 466; 
107 NW “76, 


Motors 
Corp. v. Brackett, ete., Co., 
Randall v. Conway, 63 N. 

Converse v. Porter, | 596 
Hardy v. Houston, 2 : 


McGregor v. Hall, 
Throckmorton v. 
Price, 28 Tex. 606, 91 AmD 334. 


Ala.—MecGregor v. 


[§ 23 


ords and discharging the duties of the office to whom 
the instrument is delivered is in fact the recording 
officer de jure.8° Thus an instrument is deemed re- 
corded when deposited for recording with the prop- 
er officer even though it is not then “actually record- 
ed,°* or is defectively recorded,*? or is recorded in 
the wrong book.*® Where a statute provides that 
the time of reception of an instrument be entered on 
a notation book,** the time of reception to be entered 
is the time of the delivery of the instrument to the 
recording officer and not the time of its entry on the 
notation book.8> Where, under a statute, deposit 
of an instrument for record is deemed to effectuate 
recording,®® the provisions of another statute for 
indorsement of the paper by the recording officer** 


“need not be complied with in order to effect a valid 


record;*’ and under such statutes deposit of the 
instrument for record with the proper officer amounts 
to recording even where the officer fails to indorse the 
instrument.*® The recording officer’s indorsement 
on an instrument to the effect that it has been de- 
posited for record is evidence that this was done,°° 
and such an indorsement has been held conelusive.®* 


Beverly v.{ McDonald vy. Leach, Kirby 72. 


Ga.—Blakely Artesian Ice Co. vy. 
Clarke, 13 Ga. A. 574, 79 SE 526. 


Ill.—Crotty v. Domm, 338 Ill. 228, 
17:0 (NE 6308, 312) [eit iCyel? Cook svz 
Etall oGiellla bib: 


Pa.—Farabee v.!McKerrihan, 172 
So) AL bse, Le Amr: ise. 
Prouty v. Marshall, 16 Pa. Dist. 608, 
38) Pa. CoOmoLie 


Tex.—Throckmorton vy. 
Tex. 605, 91 AmD 334. 


Va.—Beverly vy. Ellis, 1 Rand. (22 
150 Al Va.) 102. 

Baty -Stemn ens v. Dirks, 
581. 

82. Enslen v. TRerntoas 182 Ala. 
314, 62 S 525; Blakely Artesian Ice 
Co. v. Clarke, U3) (Ga. FAST STA Oe SB 
But see cases supra text and 
notes 76, 77. 


83. Farabee v. 
3 Stew. & Pa. 234, 


Grand] Pa. 234, 


Price, 28 
29 Mich. 


23. Man, 


Acceptance 
H.) 


McKerrihan, 172 
33 . A 7683, pL WASH 784: 
Clader v. Thomas, 89 Pa. 343; Glad- 
ing v. Frick, 88 Pa. 460 [overr Luch’s 
App., 44 Pa. 519]. But see cases su- 
pra text and notes 76, 77. 


Hallas 


ae 306. 


Y.—Manhattan Co. v. Laimbeer, 
108. N. Y. 578, 15 NE 712, 21 AbbNCas 
27; Putnam vy. Stewart, 97 N. Y. 411 
[aft 2 NYCivProc PS, 


Pa.—Farabee v. McKerrihan, 172 
Pa. 234, 33 A 583, 51 AmSR 734; She- 
bel v. Bryden, 114 Pa. 147, 6 A 905; 
Clader v. Thomas, 89 Pa. 343; Glading 
v. Frick, 88 Pa. 460; Marks’ Appeal, 
Soe Pa, 231) “Brubaker’s (Wst.)° 7- Pa. 
Dist. & Co. 19; Prouty v. Marshall, 
GMa Dist: G08 sou bas CO.nod 1. 


Vt.—Fairbanks v. Davis, 50 Vt. 251. 
Va.—Horsley v. Garth, 2 Gratt. (43 


Conn.—Judd v. Woodruff, 2 Root 
298; Franklin v. Cannon, 1 Root 500. 


N. Y.—Putnam v. Stewart, 97 N. Y. 
411 tate 2 NY¥CivProe 172). 


Pa.—Prouty v. Marshall, 16 Pa. 
Dist.6038) 33 Bar Co, 3110 
Tex.—Throckmorton vy. Price, 28 


Tex. 606, 91 AmD 334. 
80. Cook v. Hall, 6 Ill. 575. 
Who may record see supra § 22. 
81. Ala.—McGregor vy. Hall, 3 
Stew. & P. 397. 


Conn.—Judd v. Woodruff, 2 Root 
298; Franklin v. Cannon, 1 Root 500; 


84. See statutory provisions, 

Notation for record see supra § 13. 

85. Chatten v. Knoxville Trust Co., 
ae Tenn. 345, 289 SW 536, 50 ALR 

86. See supra text and note 73. 

87. See statutory provisions. 

88. Siemens v. Dirks, 23 Man. 581. 

89. Siemens y. Dirks, supra. 


90. Commonwealth Bank v. Hag- 
gin, 1 A. K. Marsh. (Ky.) 306. 


91. Webb v. Austin, 58 SW 808, 22 
KyL 764. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


, 


wiv pencil 


§§ 24-27] 


( Vis 


[§ 24] A. In General. The exeniption of a par- 
ticular type of instrument from recording fees is un- 
constitutional where no real distinction is made by 
the statute between the instruments so exempt and 
others of its class so as to warrant such exemption.°? 


[§ 25] B. Amount.®*? The fee fixed by statute for 
filing a paper®‘ covers every act necessary to be done 
in order to complete a legal filing thereof,®® and no 
fee may be charged for doing anything in connee- 
tion with the paper not necessary to a valid filing.®® 
Where a statute provides the fee which may be 
charged for recording an instrument®? such a fee 
is an arbitrary charge.°® Under such a statute it is 
the duty of the recording officer to charge such fee 
for recording every instrument,®® and no officer has 
authority to change the fees or to depart from the 
terms prescribed.’ Thus county commissioners can- 
not require the recording officer to record written 
instruments at any different fee than that prescribed 
by the statute;* and neither county commissioners® 
nor the recording officer* may contract to record in- 
struments for less than the statutory fee. Further, 
the fact that the recording officer has a blank book 
of printed forms in which he records certain docu- 
ments conforming to such forms, does not justify 
him in accepting less than the statutory fee for re- 
cording.» Where a statute graduates recording fees 
of specified contracts according to the considera- 
tion,® the fee for recording an option contract to 
purchase land? will be based upon the consideration 
given for the option and not upon the value or pur- 
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FEES 


chase price of the subject matter of the contract.® 
Under a statute fixing a specified fee for each par- 
cel or tract or lot on each map or plat recorded,® it 
is proper to include in the fee each separate lot or 
parcel represented on a map or plat offered for rec- 
ondss? 


Recovery of balance. Where the recording offi- 
cer has recorded papers for less than the statutory 
fee, and has settled with the county commissioners 
without accounting for the uncollected portion, the 
county may sue the person for whom the work was 
done to recover the balance.t! And where a com- 
pany, under an agreement with the county commis- 
sioners and an order of such commissioners, recorded 
a large number of written instruments at a flat rate 
less than the statutory rate, the county can recover 
the deficiency from the company,” although it has 
no right of action against the recording officer.t® 


[§ 26] C. By Whom Payable. It has been held 
that it is the contemplation. of recording laws'* that 
recording fees are to be paid by those whose inter- 
ests are protected by recordation,!® whatever may 
be the commercial custom.!® 


[§ 27] D. Prepayment.!7 There is authority that 
valid filing or recording of an instrument is effected 
by delivering the instrument to the proper officert® 
and paying him!?® the fees allowed by law;?° and 
it has been held that unless there is prepayment of 
such fees, effective recording cannot be predicated 
upon the delivery of an instrument to the proper offi- 
cer for record.*? | However, where there is no pro- 


92. Hill v. Rae, 52,Mont. 378, 158 
P 826, LRA191I7TA 495, AnnCas1917E 
210. 


[a]- Farm loan mortgages.—W here 
a statute provided for a system of 
loans to farmers in order to aid agri- 
culture, and the statute exempted 
mortgages made under the provisions 
of the statute from recording fees, 
the court, in holding this exemption 
clause invalid, said: “It is not diffi- 
cult to understand the theory upon 
which the exemption from recording 
fees was made. By the terms of the 
act the mortgages are to run to the 
commissioner of farm loans, and the 
state may clearly exempt itself and 
its officers from paying such fees. 
It happens, however, that the com- 
missioner of farm loans is only a 
nominal mortgagee, made so for con- 
venience—the real mortgagees being 
the holders of the bonds secured by 
the mortgages. It is the contempla- 
tion of our law, whatever may be the 
commercial custom, that recording 
fees are to be paid by those whose 
interests are protected by recordation 
—in case of mortgage the mortgagee. 
It is never legally a charge against 
the mortgagor, and exemption from 
it is not for his benefit. This exemp- 
tion therefore furthers the interests 
neither of the farmer—the mortga- 
gor—nor of the state; but, being for 
the sole benefit of the lender, the dis- 
erimination between him and all other 
mortgagees is not justified by any 
such relation to the encouragement of 
agriculture or any public purpose as 
would warrant the upholding of the 
exemption.” Hill v. Rae, 52 Mont. 
878, 158 P 826, 831, LRA1917A 495, 
AnnCas1917E 210. 


Class cod Fumes gee see Constitutional 
Law §8§ 824-87 


Equal ee of laws see Con- 
stitutional Law §§ 874-955. 


93. Compensation of recording of- 


ficer; 
of Deeds §§ 35-37. 


94. See statutory provisions. 


95. Demers v. Cloud County, 5 
Kan. A. 271, 47 P 567. 

96. Demers v. Cloud County, su- 
pra. 

97. See statutory provisions. 

98. Lincoln County v. Twin Falls 
North Side Land, etc., Co.,.23 Ida. 
43:3, 001308 Pascoe 

99. Lincoln County v. Twin Falls 
ein Side Land, etc., Co., supra. 


1. Twin Falls County. v. West, 25 
Ida. 271, 137 P 171, AnnCas1916B 185; 
Lineoln County vy. Twin Falls North 
Side Land, etc., Co., 23 Ida. 433, 130 
P 788; Demers v. Cloud County, 5 
Kan, A274, 47 256% 

2. Twin Falls County. v. West, 25 
Ida. 271, 187 P 171, AnnCas1916B 185. 

3. Twin Falls County v. West, su- 
pra; Lincoln County v. Twin Falls 
North Side Land, ete., Co., 23 Ida. 
433, 130 P 788. 

4, Lincoln County v. Twin Falls 
North Side Land, ete., Co., supra. 

Contracts for fees see Registers of 
Deeds § 36. 

[a] Flat rate (1) of one dollar per 
instrument recorded (Twin Falls 
County v. West, 25 Ida. 271, 137 P 171, 
AnnCas1916B 185), (2) or of seventy- 
five cents per instrument recorded 
(Lincoln County v. Twin Falls North 
Side Land, etc., Co., 23 Ida. 433, 130 
P 788), cannot be contracted for or 
charged where the statutory fee for 
recording is twenty cents per folio. 

5. Lincoln County v. Twin Falis 
North Side Land, etc., Co., supra. 


6. See statutory provisions. 
7. Option: 


Defined see 46 C. J. p 1122. 
For purchase of land see Vendor and 
Purchaser [39 Cyc 1232 et seq]. 


‘amount of fees see Registers 8. 


Stearnes v. Goad, 111 Va. 834, 
69 SE 1101. 


9. See statutory provisions, 


Definitions: 
“Lot” see 38 C. J. p 282. 


“Map” see 38 C. J. P 990. 
“Parcel” see 46 C. p 1178. 
“Plat” see 48 C. J. ee, 


“Tract” see [38 cre 669]. 
10. Peo. v. Chase, 70 Ill. A. 42. 


11. Lincoln County v. Twin Falls 
North Side Land, etc., Co., 23 Ida. 433, 
130 P 788. 

12. Twin Falls County v. West, 25 
Ida. 271, 187 P 171, AnnCas1916B 185. 


13. Twin Falls County v. West, 
supra. 


14. See statutory provisions. 


15. Hill v. Rae, 52 Mont. 378, 158 
eae LRAI9I1I7A 495, AnnCas1917E 


[a] In case of mortgage the fee is 
to be paid by the mortgagee, and such 
fees are never a charge against the 
mortgagor. Hill v. Rae, 52 Mont. 378, 
158 P 826, LRAI917A 495, AnnCas 
1917E 210. 


Prepayment by municipal officers 
see infra § 27. 


16. Hill v. Rae, 52 Mont. 378, 158 
Pane LRA1917A 495, AnnCasi917E 
10. 


17. Compensation of recording offi- 
cer; prepayment of fees see Regis- 
ters of Deeds §§ 38-40. 

18. Filing see supra § 3. 

Where recording effective see supra 

oe 


19. Oats ‘v. Walls, 28 Ark. 244; 
Radway v. Dennis, 266 Mass. 329, 165 
NE 410; Hill v. Rixey, 26 Gratt. (67 


{Va.) 72. 


20. See statutory provisions. 


21. Radway v. Dennis, 266 Mass. 
329, 165 NE 410; Hill v. Rixey, 26 
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vision in the recording statute that a party who de- 
posits an instrument for record shall pay the re- 
cording fees before the record is made,*? it has been 
held that a party who delivers an instrument for 
record is not required to pay the recording fees be- 
fore the recording becomes effective.?* Further, 
where there is no prepayment of the required fee, 
the recording officer may refuse the paper to record.** 
However, there is authority that he may record the 
instrument on his own responsibility;*° and, if he 
does admit the instrument to record without pay- 
ment of the fee, the record is not thereby inval- 
dated.?® Under a statute providing that the record- 
ing officer shall not be compelled to record an instru- 
ment until after tender or payment of the fee,?* the 
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ve 


[§§ 27-29 


clerk may refuse to receive an instrument offered for 
record unless the fees for recording be paid to him 
in advance,?® but this must be seasonably or imme- 
diately done upon the tender of the instrument for 
record,?® and when the clerk receives and retains the 
instrument in his official custody, the recording is not 


invalidated because the fees were not prepaid.*° 


By municipal officers. Under a statute requiring 
that fees for recording be paid when the instrument 
is left for recording,*! municipal officers must com- 
ply with the statutory mandate as to the payment 
of fees,** and their omission to do so within the time 
required in the circumstances cannot be excused or 
condoned.*? 


VI. CORRECTION, ALTERATION, AND CANCELLATION 


[§ 28] A. Correction and Alteration®*—1. In 
General. Defects in public records may be cured 
by amendment,** but subject to the rights of third 
persons.°° 

Who may sue to amend record. A grantor who has 
conveyed all of his interest in a tract of land cannot 
maintain a suit to amend the record of his deed so as 
to exclude a parcel claimed to have been previously 
conveyed, as such grantor has no such interest in 


there is authority that the correction or alteration of 
a public record by the recording officer is without 
authority of law,?® it is generally held that a re- 
cording officer while in office may alter or amend his 
record by correcting mistakes or supplying omis- 
sions so as to make it conform to the facts;?® in 
fact, it has been held that it is the duty of the re- 
cording officer to correct mistakes and to supply 


- omissions in records whenever he discovers them from 


the land as to be permitted to maintain such a suit.*7 
[§ 29] 2. Who May Make or Order. 


Grate. (67 Vias). 72. 

_{a] Thus (1) where a paper is de- 
livered for recording on Dec. 8, 1865, 
but the fee is not paid until Nov. 6, 
1867, when the paper was actually re- 
corded, the recording is effective as 
of the later date only. Hill v. Rixey, 
26 Gratt. (67 Va.) 72. (2) Where a 
paper required to be recorded within 
thirty days of execution is delivered 
for recording within such thirty days, 
but the recording fee is not paid until 
some time after the thirty ‘days, it is 
not recorded within the time required. 
Radway v. Dennis, 266 Mass. 329, 165 
NE 410. 

22. See statutory provisions. 

23. Carlisle v. King, 103 Tex. 620, 
133 SW 241 [aff (Civ. A.) 122 SW 581 
and reh den 104 Tex. 122,133 SW 864]. 

Where recording effective see su- 
pra § 23. J 

24. Radway v. Dennis, 266 Mass, 
329, 165 NE 410; Lucas v. Claflin, 76 
Va. 269; Hill v. Rixey, 26 Gratt. (67 
Va.) 72. P 

25. Radway v. Dennis, 266 Mass. 
329, 165 NE 410. 

26. lucas vy. Clafiin, 76 Va. 269. 

27. See statutory provisions. 

28. American Exch. Nat. Bank v 
Colonial Trust Co., (Tex. Civ. A.) 186 
SW 361. 

29. American Exch. Nat. Bank v. 
Colonial Trust Co., supra. 

30. American Exch. Nat. Bank vy. 
Colonial Trust Co., supra. 

31. See statutory provisions. 

32. Radway v. Dennis, 266 Mass. 
329, 165 NE 410. 

383. Radway v. Dennis, supra. 

34. Alteration of instrument gen- 
erally see Alteration of Instruments 
LEC Red. “pelle 8? 

Reformation of instrument see Ref- 
ormation of Instruments post. 

35. See infra § 31. 


36. Jay v. Carthage, 48 Me. 353 


Although 


(dictum); Bowman y. Stark, 6 N. H. 
459; Buehler v. Buffington, 43 Pa. 278; 
Baldwin v. Marshall, 2 Humphr. 
(Tenn.) 116. 


Effect of alteration or correction see 
infra. $933 . 


37. Gannaway v. Federal Land Co., 
148 Va. 176, 1388 SE 564. 


Right to sue to reform instrument 
see Reformation of Instruments post. 


88. Elliott v. Piersol, 1 Pet. (U. 
S.) 328, 7 L. ed. 164; Nelson v. Bridge- 
man, 152 La. 190, 92 S 855; Jen- 
nings v. Dockham, 99 Mich. 253, 58 
NW 66; Farmers’, etc., Bank v. Bron- 
son, 14 Mich. 361; Doe v. Dugan, 8 
Oh. 87, 31 AmD 432; Youtz v. Julliard, 
10 Oh. Dee. (Reprint) 298, 20 Cinch 
Bul 26. 


‘fa] That he is functus officio is 
the reason assigned. Elliott v. Pier- 
sok Wy Pets7CU; (SD) 132.8, 9341) +7 us ed? 
164 (“the authority of the clerk to 
make and record a certificate of the 
acknowledgment of the deed, was 
functus officio, aS'soon as the record 
was made. By the exertion of his au- 
thority, the authority itself became 
exhausted. The act had become mat- 
ter of record, fixed, permanent and un- 
alterable; and the remaining powers 
and duty of the clerk were only to 
keep and preserve the record safely’) ; 
Doe v. Dugan, 8 Oh. 87, 107, 31 AmD 
432 (“it is not competent for a public 
officer to undo what he has once done, 
and thus correct his errors; when he 
has executed his duties, he is func- 
tus officio, and has lost the power over 
the subject’). 


[bp] Thus (1) a change in the rec- 
ord of an acknowledgment is unau- 
thorized. Elliott v. Piersol, 1 Pet. (U. 
S.) 328, 7 L. ed. 164. (2) A marginal 
entry that the given name of the gran- 
tor in the record of a deed has been 
changed from “Nathan” to “Nahum” 
is unauthorized. Jennings v. Dock- 
ham, 99 Mich. 253, 58 NW 66. 


Bp araid corrections made see infra § 


data in his offiee.*° 
be made only by or under official authority.*+ It 


Changes in a public record may 


Presumption and evidence regard- 
ing correction see infra § 32 text and 
notes 68-73. 


39. Ida.—Hu'dson v. Kootenai Pow- 
er Co., 44 Ida. 423, 258 BP 169: 


Ill.—Peo. v. Hartquist, 315 Ill. 228, 
146 NE 140; Glencoe Bd. of Education 
v. Trustees of Schools, 74 Ill. A. 401 
[aff 174 Ill. 510, 51 NE 656]; Du Page 
County v. Martin, 39 Ill. A. 298 [aff 
142 Ill. 607, 82 NE 269]. 


Me.—Baker v. Webber, 102 Me. 414, 
elec 144; Jay v. Carthage, 48 Me. 


ee ee v. Battelle, 11 Mass. 


Nebr.—State v. Cornell, 
143, 76 NW 459. 


N. C.—Sellers v. Sellers, 98 N. C. 
Oe uOi ee oslde 


Tenn.—Baldwin § v. 
Humphr. 116. 


Vt.—Mott v. Reynolds, 27 Vt. 206. 


40. Peo. v. Hartquist, 315 Ill. 228, 
146 NE 140, 141; Board of Education 
v. School Trustees, 174 Ill. 510, 51 
NE 656. 


“Where by law it is made the duty 
of a public officer to keep a record of 
proceedings and through oversight or 
mistake he fails to do so or makes an 
incorrect record, whenever he discov- 
ers, from the data in his Office, as 
such officer, such omission or mistake, 
it is his duty as such officer to cor- 
rect the mistake or supply the omis- 
sion in the recor'd so that the record 
shall speak the facts correctly.” Peo. 
v. Hartquist, supra. 


56 Nebr. 


Marshall, 2 


41. Hudson v. Kootenai Power Co., 


44 Ida. 423, 258 P 169; Rodley v. Mor- 
ris; 6 Ky Op. 151," be2s0 Vwaylor Jive 
Henry, 2 Pick. (Mass.) 397. 


“Phe interests of individuals, as 
well as the whole public requires that 
public records should never be al- 
tered, or their veracity questioned 
unless the power as well as the right 
to alter or amend is clearly shown.” 
Rodley v. Morris, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


‘ 


. 


§§ 29-31] 


‘has been stated that the correction must be made by 
the officer who committed the error.” One who is 
no longer in office cannot, without statutory author- 
ity,*® amend a record made by him while in office,*# 
or complete a record which he had begun but which 
was incomplete at the time he ceased to hold office ;*° 
but an officer who is reélected to the same office may 
amend a record made by himself in a former year 
while in office under a different election.*® While 
it has been held that a court properly may order the 
correction or amendment of a public record on mo- 
tion in the trial of a cause in which the sufficiency of 
the filing or recording of such record is in issue,** 
it has also been held that in the absence of a statute,*® 
the courts are not empowered to change, alter, or 
amend a public record in an independent public of- 
fice by summary order on motion or petition.*® It 
has also been held that the procedure for correction 
of a record is by a bill in equity.®° 


Court records. Every court of record is the guard- 
ian and judge of its own records, with full power to 
control and inquire into them and to correct them if 
incorrect.°+ 


[§ 30] 3. Nature of Correction or Alteration. 
Changes in a record by the recording officer may be 
made only to make the record speak the truth.°* He 


42. Robben v. Benson, 37 Cal. A.{19; Matter of Bjune, 
227, 173 P 766. 178 NYS 498; 

43. See statutory provisions. pip Preece Fee a 

44. Robben v. Benson, 37 Cal. A. 4 ; i x 


[a] Thus (1) 


227, 173 P 766; Baker v. Webber, 102 


Me. 414, 67 A 144; Hartwell v. Little- no power, 
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In re Bloom, 142 NYS 


: in the absence of 
statutory provisions, the courts have 
on motion, 


[538 C. J.J 619 


has no authority to interpolate anything not in the 
instrument recorded at the time of the original ree- 
ord;°* and if at the time of the original record the 
proper entry was made,°* or the instrument correct- 
ly copied, the officer cannot subsequently alter the 
record,®> even though there was a mistake in the 
original instrument and the alteration of the record 
is made by consent and upon the written request of 
the parties.°°® 

Scroll representing the seal attached to an instru- 
ment may, 1f inadvertently omitted at the time the 
instrument is recorded, be subsequently added by the 
recording officer.*7 


Indorsement. Where a paper is filed with the 
proper officer who, ex officio, also acts in other offi- 
cial capacities, and he indorses the paper in the wrong 
capacity, it is proper to permit the indorsement to 
be corrected.°® 


[§ 31] 4. How Made. Usually, defects and mis- 
takes in public records may be relieved against by 
an amendment of the record.®® Amendments-of rec- 
ords should ordinarily be made by the original docu- 
ments or minutes and not upon the testimony of third 
persons or upon the officer’s own recollection unless 
in very obvious cases of omission or error,®® and an 
amendment by the recording officer must be made 


109 Misc. 247,; [a] Thus there is no legal process 
whereby an original entry can be 
made prospective so as to include the 
subsequent record of matters not up- 
on the paper when first recorded; and 
the record of a plat or conveyance 
cannot be altered to conform to a sub- 


etc., Assoc. v. 


to amend or 


ton, 13 Pick. (Mass.) 229. alter records of the chief medical ex-| Sequent acknowledgment. Burton v. 
ede Thus, where 2 Wo Tess re-|aminer of the city of New York, or| Martz, 38 Mich. 761. 

corded in the name of one ‘Robbins’ | any other public records. In re Zeig- 54, 4 i 

as grantee, a subsequent county re-|ler, 118 Misc. 351, 2083 NYS 19. (2) ] 354, Wallace v. Flewin, 11 B.C. 

corder had no authority thirty-eight] The courts on motion to correct rec- - ee, 

years thereafter to strike out the]|ords of the police department of a 55. Youtz v. Julliard, 10 Oh. Dee. 


name “Robbins” and substitute the 
naine “Robben,” with a marginal in- 
sertion of the date and his initials. 
Robben v. Benson, 87 Cal. A. 227, 173 
P 766. 


45. Perrin v. Reed, 33 Vt. 62. 


{a] Authority passes to successor. 
—This authority is annexed to the 
office and passes to the successor of 
the officer by whom the incompleted 
record was begun. Perrin v. Reed, 
Bon Vitemoge 


46. Baker v. Webber, 102 Me. 414, 
67 A 144; Welles v. Battelle, 11 Mass. 
477. 


[a] There is an obvious distinc- 
tion in principle between a case of 
this kind and that of a person who, 
after he has ceased to hold office, un- 
dertakes to amend a record made by 
him while in office (see supra text and 
note 44), in that in the instant case 
the officer ‘not only knows the fact, 
in relation to which the amendment 
is to be made . but he still 
enjoys the confidence of the town, is 
by their vote entrusted with the cus- 
tody of their records, and is held 
responsible for their purity and cor- 
rectness under the sanction of his 
official oath, and all such other guards 
as the law has thought it necessary to 
prescribe, in the case of a clerk ac- 
tually in office. The intervening elec- 
tion is substantially a continuance of 
the clerk in the same office.” Hartwell 
v. Littleton, 13 Pick. (Mass.) 229, 232. 


47. O’Connor v. Bear Lake County, 
17 Ida. 346, 105 P 560; Gibson v. Bai- 
ley, 9 N. H. 168. 

48. See statutory provisions. 

49. Matter of Conrad, 155 App. Div. 
590, 140 NYS 630 [app dism 210 N. 
Y. 557 mem, 104 NE 1128 mem]; In 
re Zeigler, 122 Misc. 351, 203 NYS 


city and the report of the chief medi- 
cal examiner concerning a murder and 
suicide, will not determine which of 
the two persons, found shot, killed the 
other. In re Zeigler, supra. (3) 
Courts have no power, in the absence 
of statute, to direct on motion cor- 
rection of records in the office of a 
city clerk. Matter of Bjune, 109 Misc. 
247, 178 NYS 498. (4) Courts cannot, 
on motion, order change of record of 
marriage license to correct the name 
of applicant, where the mistake of 
name is due to his failure to give 
his true name in making the applica- 
tion. Matter of Bjune, supra. (5) 
A court of common pleas has no pow- 
er in a summary proceeding to order 
a recorder of deeds to enter a min- 
ute on the record of a mortgage of a 
decree directing a satisfaction of the 
mortgage to be stricken off. Excel- 
sior Bldg., etc., Assoc. v. Reed, 22 Pa. 
Co. 654. 


Mandamus to amend or correct rec- 
ords see Mandamus § 349. 


50. Hiatt v. Calloway, 7 B. Mon. 
(Ky.) 178; Excelsior Bidg., etc., As- 
soc. v. Reed, 22 Pa. Co. 654 (dictum). 


[a] Thus the mistake of a clerk 
in his certificate of a record of deeds, 
clearly appearing by record evidence, 
may be relieved against in equity by 
compelling a release by those claiming 
under: the false certificate. Hiatt v. 
Calloway, 7 B. Mon. (Ky.) 178. 5 

Reformation of instrument see Ref- 
ormation of Instruments post. 

51. See Courts §§ 395-403; 
ments §§ 449-483. 

52. Hudson v. Kootenai Power Co., 
44 Ida. 423, 258 P 169. 

53. Burton v. Martz, 38 Mich. 761; 
Beate v. Sellers, 98 N. C. 13, 3 SE 


Judg- 


(Reprint) 298, 20 CincLBul 26. 


56. Youtz v. Julliard, supra. 

57. Sellers v. Sellers, 98 N. C. 13, 
SSL Odive 

58. O’Connor v. Bear Lake County, 


17 Ida. 346, 105 P 560. 


[a] Thus, where a paper is filed 
with a district court clerk, who is ex 
officio auditor and recorder, but he in- 
dorses thereon his official character 
as clerk, instead of auditor, as re- 
quired, it is not error to permit the 
indorsement to be corrected and to 
show that the indorsement was ma‘de 
by the proper official. O’Connor v. 
Bear Lake County, 17 Ida. 346, 105 P 
560. 


59. Ala.—Laird v. Columbia Loan, 
etc., Co., 216 Ala. 619, 114 S 208. 


Ida.—Hudson v. Kootenai Power 
Co., 44 Ida. 423, 258 P 169. 


Ill.— Peo. v. Hartquist, 315 Ill. 228, 
146 NE 140. 


lowa.— tna L. Ins. Co. v. Hesser, 
77 Iowa 381, 42 NW 325, 14 AmSR 297, 
4 LRA 122. 


Ky.—Woods v. Hensley, 200 Ky. 850, 
255 SW 853. 


La.—Nelson v. Bridgeman, 152 La. 
190, 92:8 8565. 


Me.—Jay v. Carthage, 48 Me. 353. 


Mich.—Hommel v. Devinney, 39 
Mich. 522. 


N. H.—Bishop vy. Cone, 3 N. H. 518. 


; Pa.—Buehler v. Buffington, 43 Pa. 
78. 


Tenn.—Baldwin vy. 
Humphr. 116. 


Vt.—Mott vy. Reynolds, 27 Vt. 206. 
60. Mott v. Reynolds, 27 Vt. 206. 


Marshall, 2 
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under the sanction of an oath if the statute so pro- 
vides.1 It has been stated that the amendment of 
a record should be made not by erasures and inter- 
lineations upon the record book but by drawing out 
the amendment in form and annexing it to the book 
where the original is recorded, so that the whole mat- 
ter will appear.*? In a jurisdiction where it is held 
that the recording officer has no power to make cor- 
rections,®°*® it has been held that if the parties de- 
sire to make a correction, a correction deed should 
be prepared, and after execution, should be record- 
ed in the conveyance records; the correction then 
would be properly made.** 

[§ 32] 5. Presumptions and Evidence. In the 
absence of evidence to the contrary, amendments 
or alterations of public records will be presumed to 
have been made by someone having authority to do 
so,®* and to have been made for eorrection,®® or to 
be mistakes corrected as soon as made rather than a 
tampering with the record, so that the record as it 
stands is true.°* However, in a jurisdiction where 
the recording officer has no authority to correct the 
record,®® it has been held that, in a suit to have rec- 
ognized as valid a purported correction of a record, 
no presumption arises that the correction of the rec- 
ord was authorized from the mere fact that it was 
made by a public officer on a record in his custody, 
where it was made several years after the recording 
and in a manner not authorized by law.®® 

Evidence. In a jurisdiction where the recording of- 
ficer is without authority to correct or alter records, ‘° 
in a suit to have a purported correction of a record 
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recognized as valid, parol evidence is inadmissible 
to prove a correction when objection is made to it.”* 
In such a suit, the evidence has been held insufficient 
to prove the presence of the grantor in a deed when 
the correction was made,’? or to show that such a 
correction was authorized.** 

[§ 33] 6. Effect.7* While there is authority that 
when records are once amended in a proper and legal 
manner, they should have the same force and effect 
as though originally made as amended,’* it has also 
been held that where a recording officer corrects a 
record so as to conform to the original instrument, 
the corrected words take effect only from the date 
of the correction ;*° and as a general rule the amend- 
ment of a publie record is without prejudice to the 
rights of third parties acquired during the existence 
of the defect,77 and cannot deprive an innocent party 
of the benefit of the record as originally made.?® A 
record, if it is altered and does not speak the truth, 
is to be regarded as it stood before alteration.’® Un- 
der a statute which makes a record prima facie eyi- 
dence of the facts therein stated,*° such prima facie 
showing may be overcome if the evidence is clear and 
convineing that unauthorized changes or interlinea- 
tions have been made.*+ 

[§ 34] B. Cancellation or SurrenderS?—1. In 
General. It has been held that there is no right to 
the surrender for cancellation of a public record prop- 
erly made in compliance with a statute,®? and that 
the custodian of a public record has no right to cancel 
or surrender it without authority from the same 
source which required it to be made.8* In the ab- 


61. Baker v. Webber, 102 Me. 414, 76. Baldwin ‘A Marshall, 2 82. Cross references: 
67 A 144, Humphr. (Tenn.) 116. cancelation of: ‘ 

Ae 5 Ss r nstrument generally see Cancella- 
eee ae ne Oya, On LCS: 77. Jay v. Carthage, 48 awe ae tion of Instruments SCF I.-D Ut ae 
63. See supra § 29 text and note (dictum); Gibson v. Bailey, 9 4 rs : ae z : 

38 Gls TRAE conde Nis isle Zia Record of discharge or satisfaction 
AG Buehler vy. Buffington, 43 Pa. 278; of mortgage see Mortgages §§ 
64 Nelson vy. Bridgeman, 152 La. Baldwin v. Marshall, 2 Humphr. 989-994. 


190, 92 S 855. 


65. Laird v. Columbia Loan, etc., 
Co., 216 Ala. 619, 114 S 208, 210 [cit 


Cyc]; Hommel v. Devinney, 39 Mich. 
522. 
66. Laird v. Columbia Loan, etc., 


Co., 216 Ala. 619, 114 S 208, 210 [cit 
Cyel. 
67. 
Co. .supra. 
per. 1 4 
68. See supra § 29 text and note 88. 
69. Nelson v. Bridgeman, 152 La. 
OPO ISHS bb: 

_How correction made in such juris- 
diction see supra § 31 text and notes 
63, 64. 

70. 


Laird v. Columbia Loan, etc., 
Sheip v. Price, 3 Pa. Su- 


See supra § 29 text and note 88. 


71. Nelson vy. Bridgeman, 152 La. 
IO 92S 855. 


72. Nelson v. Bridgeman, supra. 


[a] Thus a deed not showing when 
it was signed and proved before the 
deputy clerk of the court by affidavit 
of the vendee the same day a correc- 
tion was made by the deputy clerk in 
another recorded deed had no tend- 
ency to prove that the vendor was 
present when the correction was 
made. Nelson v. Bridgeman, 152 La. 
190, 92 S 855. 

73. Nelson v. Bridgeman, supra. 

74. Corrected record as evidence 
see Evidence § 928. 

75. Peo. v. Hartquist, 315 Ill. 228, 
146 NE 140; Du Page County v. Mar- 
tin, 39 Ill. A. 298 [aff 142 Ill. 607, 32 
NE 269]. 


(Tenn.) 116. 


Effect of alteration on bona fide pur- 
chasers: 
Index see Vendor and Purchaser [39 
Cyoe N39]. 


Record see Vendor and Purchaser [39 
CY CMs ous 


78. Merrick v. Wallace, 19 Ill. 486. 
See also Walls v. McGee, 4 Del. 108 
(an alteration of the record of an old 
survey, unaccounted for, but proved 
to have been recently done, will not 
divest a title or affect rights pre- 
viously vested by or existing under 
it). ) 

79. Jackson v. Lee, 47 Ida. 589, 277 
P 548; Adtna L. Ins. Co. v. Hesser, 77 
Iowa 381, 42 NW 325, 14 AmSR 297, 4 
LRA 122; Woods v. Hensley, 200 Ky. 
850, 255 SW 853. 


[a] Thus where a wife paid the 
consideration for a deed, and, al- 
though there was no evidence of 
fraud, the deed was taken in the 
name of her husband, but, when the 
deed was recorded a number of years 
later, the wife’s name was also in- 
serted as grantee, but as to how that 
came about was not shown, the deed 
was not affected by the erroneous re- 
cording thereof, whether or not this 
is the result of fraud, and the hus- 
band’s heirs were owners of the en- 
tire tract. Woods v. Hensley, 200 Ky. 
850, 255 SW 8bd38. 


80. See statutory provisions. 
81. Jackson vy. Lee, 47 Ida. 589, 277 


P 548; Hudson vy. Kootenai Power Co., 
*44 Vda. 423, 258 P 169. 


Discharge of record on cancellation of 
instrument recorded see Cancella- 
tion of Instruments § 204. 

Surrender of instrument upon decree 
for cancellation see Cancellation of 
Instruments § 206 


83. Miller v. Gillespie, 196 Mich. 
423, 163 NW 22, LRA1917E 774; In re 
Molineux, 177 N. Y. 395, 69 NE 727, 
65 LRA 104. 


[a] Thus (1) one discharged after 
arrest cannot in equity compel the 
police department to surrender for 
cancellation records of arrest proper- 
ly made in compliance with statutory 
provisions. Miller vy. Gillespie, 196 
Mich. 423, 163 NW 22, LRA1917E 774. 
(2) A person who has been convicted 
of a crime and whose photograph and 
measurements have been taken as re- 
quired by statute is not entitled upon 
a reversal of the judgment of con- 
viction and subsequent acquittal to a 
surrender or cancellation of such pho- 
tograph and measurements, which are 
public records. In re Molineux, 177 
N. Y. 395, 69 NE 727, 65 LRA 104. 


Right of privacy see 54 C. J. 


84. Peo. v. Mills, 178 N. Y. 274, 70 
INGEY 786s) Or TeREAS S 1s 1S ING pavers © ora 
In re Molineux, 177 N. Y. 395, 69 NE 
727, 65 LRA 104; Peo. v. Butler, 135 
App. Div. 222, 120 NYS 302; Dental 
Soc. v. Jacobs, 103 App. Div. 92, 92 
NYS 590. 


[a] It would be usurpation of pow- 
er (1) for the custodian of the photo- 
graph and record of a person convict- 
ed of crime, made as required by stat- 
ute, to surrender them. In re Mo- 
lineux, 177 N. Y. 395, 69 NB 727, 65 


For later cases, developments and changes in the law see Annotations, same title and section number. 


_§§ 34-37] 


sence of statute®> it has been held that a court has 
no general jurisdiction over the records of an in- 
dependent publie office,s® and can give no directions 
to cancel or surrender them,** save in connection with 
actions or proceedings between parties over whom it 
has acquired jurisdiction.’ Parties whose title ap- 
pears on record cannot be forced to appear as de- 
fendants to litigate their ownership in proceedings 
against the recording officer to cancel such record,®® 
they being entitled to regular process and trial.°° 


[§ 35] 2. Instruments Not Entitled To Be Record- 
ed.°' E being the duty of a recording officer to re- 
fuse recordation of an instrument which shows clear- 
ly upon‘its face that it is not entitled to record,®? 
where the officer does record such an instrument it 
becomes his duty to expunge or erase the same from 
the record.°* Under the provisions of some stat- 
utes®* an action may be maintained to cancel the rec- 
ord of an instrument not entitled to be recorded.®® 
But in the absence of statutory provisions for the 
cancellation of the record of instruments not entitled 


RECORDS 


[53 C.J.] 621 


to recordation®® a court will not, on equitable peti- 
tion of the maker of an instrument not properly re- 
cordable, order or decree cancellation of the record 
thereof as a matter of course,®? but the asserted right 
to cancellation will be determined under the general 
law governing the right to have instruments can- 
celed.°& A person who has parted with all his in- 
terest in a tract of land cannot maintain a suit to 
cancel the record of his deed on the ground that it 
was not entitled to be re¢orded.°®® 


[§ 36] 3. False or Fraudulent Records. Where a 
public record is false and fraudulent, a court of 
equity has jurisdiction to cancel the same,’ at the 
suit of one whose property rights are affected there- 
by,? the remedy in such eases not being confined to 
an injunction against the use of such record.? As 
against an assignee who is not an innocent purchaser, 
the record of an instrument procured by fraud may 
be cancelled regardless of the sufficiency or insuffi- 
ciency of its execution to entitle it to be recorded.* 


VII. CONSTRUCTION, OPERATION, AND EFFECT® 


[§ 37] It is not the policy of the law to nullify 
records where substance is found, and clerical errors 
and technical omissions should be disregarded.® 
Words which it is manifest from the context have 
been omitted in a public record may be supplied by 
construction, provided it clearly appears that they 
were omitted by mistake or inadvertence,’ and where 
an abbreviation in a public record unmistakably 


LRA 104. (2) In such a case only) 885, 124 S 459. 
the legislature can grant such person 94, 
relief, and it is to that body that he 
should apply to have the photograph 
and measurements made of him sur- 
rendered or destroyed. In re Moli- 
neux;° supra. (3) Nor has the com- [a] 
missioner of a municipal tenement 
house department any power to can- 
cel the record of a violation of the 
Tenement House Law. Peo. v. Butler, 


262, 73 NYS 5383; 


See statutory provisions. 

95. Davidson v. Fox, 65 App. Div. 
Puglisi v. Belasky, 
118 Misc. 336, 193 NYS 357. 


Thus, where an executory land 
sale contract is improperly recorded 
aS a mortgage, an i 
statute can be maintained to have it 3 
declared void and canceled upon the 7 


action under 


stands for a particular word, it may be read as such 
word.® Where the same deed is recorded in two 
different books and the records do not correspond, 
and the original deed is lost, the court in determin- 
ing which is correct will consider the evidence af- 
forded by the records themselves as to which has been 
more carefully kept and also the situation of the 
property and the conduct of the parties with refer- 

fa] Thus a person whose prop- 
erty rights are affected by the record 
of a birth certificate procured by fraud 
and falsely representing the paterni- 
ty of a certain infant may maintain a 
suit for the cancellation of such rec- 
ord. Vanderbilt v. Mitchell, 72 N. J. 


Hq. 910, 67 A 108 [rev 71 N. J. Ea. 
641, 63 A 1106]. 


Vanderbilt v. Mitchell, 72 N. J. 
Ea. 910, 67 A 103 [rev 71 N. J. Eq. 641, 


the 


135 App. Div. 222, 120 NYS 302. record. Puglisi v. Belasky, 118 Misc. | §3" 4 1196] 
85. See statutory provisions. 336, 198 NYS 357. And see Vendor : 
and Purchaser [39 Cyc 1230]. 4 Lundean v. Hamilton, 159 NW 


86. Ellis v. Caplan, 178 NYS 508. 


Sise 60. Vee MAILS, LS INS Yar 27/ 4,70 
NE 786, 67 LRA 131, 18 N. Y. Cr. 274; 
inure Molineux; 77 N.Y.) 395569 INE 
727, 65 LRA 104; Peo. v. Butler, 135 
App. Div. 222, 120 NYS 302; Ellis v. 


Title § 46. 


Record as cloud on title: 
Generally see Quieting Title §§ 23, 24. 
Contract for sale of land see Quieting [a] 


Deed see Quieting Title § 29. 


aon Sane 184 Iowa 907, 169 NW 


Thus, where a mortgage was 
acknowledged before the president of 
the assignee bank as notary, the com- 
petency of the notarial acknowledg- 


Caplan, 178 NYS 503. 


False or fraudulent records see in- 
fra § 36. f 

Instruments not entitled to be re- 
corded see infra § 35. 

88. Ellis v. Caplan, 178 NYS 503. 

[a]- Thus the New York supreme 
court has no jurisdiction to order the 
cancellation of the record of notice of 
pendency of an action in the munici- 
pal court in the absence of an action 
or special proceeding between par- 
ties over which it has acquired ju- 
risdiction. Ellis v. Caplan, 178 NYS 
503. And see Lis Pendens §§ 42-61, 
77-85. 

Mandamus to cancel 
Mandamus § 349. 

89. Raymond vy. Villere, 42 La. Ann. 
488, 7 S 900; Martinez v. Register, 4 
La. A. (Orleans) 174. 


90. Raymond vy. Villere, 42 La. Ann. 
488, 7 S 900; Martinez v. Register of 
Conveyances, 4 La. A. (Orleans) 174. 

91. Instruments entitled to be re- 
corded see supra § 9. 

92. See supra § 9 text and note 27. 

93. Leatherman v. Schwab, 98 Fla. 


[53 C. J.—35] 


record see 


Mortgage see Quieting Title § 37. 


96. See statutory provisions; and 
supra text and notes 94, 95. 


97. Witt v. Sims, 140 Ga. 48, 78 SE 
467. 

98. Witt v. Sims, supra. 

Grounds for cancellation of instru- 
ments see Cancellation of Instruments 
§§ 10-74. 

99. Gannaway v.. Federal 
Bank, 148 Va. 176, 138 SE 564. 


[a] Grantor who has conveyed all 
of his interest in a tract of land can- 
not maintain a suit to cancel the rec- 
ord of his deed because it was not 
acknowledged, as he has no interest 
in the land. to maintain the action. 
Gannaway v. Federal Land Bank, 148 
Va. 176, 138 SE 564. 

Acknowledgment as condition to 
recordation see Acknowledgments §§ 
17-19, 52-55, 69-72. ‘ 

1. Vanderbilt v. Mitchell, 72 N. J. 
Eq. 910, 67 A-97 [rev 71 N. J. Eq. 632, 
63 A 1107]. 

2. Vanderbilt v. Mitchell, 72 N. J. 
Eq. 927, 67 A 103 [rev 71 N. J. Eq. 
641, 63 A 1106]. 


Land 


ment is immaterial, as the record of 

the mortgage may be cancelled for 

fraud in procuring the mortgage, even 
where the acknowledgment is com- 
petent. Lundean v. Hamilton, 159 NW 

163 [superseded 184 Iowa 907, 169 NW 

208]. 

Cross references: 

Acknowledgment as condition to re- 
cording see Acknowledgments §§ 
17-19, 52-55, 69-72. 

Disqualification of notary for interest 
see Acknowledgments §§ 110-120, 
123. 

Form of instrument entitled to rec- 
ord see supra § 9. 


5. Estoppel by record see Estop- 
pel §§ 20-24. 


Records as notice see cross refer- 
ences supra pp 603, 604. 


6. International Kaolin 
Vause, 55 Fla. 641, 46S 38. 


General requisites of recording see 
supra § 
7. State v. Martin, 61 N.C. 326. 


8. Mason v. Belfast Hotel Co., 89 
Me. 384, 36 A 624. 


Cor ave 
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ence thereto.2 A public record imports absolute 
verity.1° Every public record is presumed to be 
correct,!1 and cannot be collaterally attacked.1* An 
investigator may rely on the truth of specific recitals 
contained in a public record ; 313 and one relying upon 
public records is protected ‘not only by the natural 
equities of his position, but also by the special equi- 
ties arising from the protection afforded every one 
who relies upon the records.'* It will also be pre- 
sumed that the recording officer properly discharged 
his duty with regard to the making of the record,*® 
and that the record was made from the original docu- 
ment.‘ It has been held that it must be inferred 
from the fact. of filing an instrument for record that 
it was so placed by one who had authority to do so;1* 
and a plan corresponding with the description of lots 
and streets in contemporaneous and subsequent con- 


veyances, which was placed in the recorder’s office © 


and remained there for many years, although with- 
out any mark of authenticity, will be presumed to 
have been placed there by the owner of the prop- 
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erty.18 Recording does not validate an instrument 
invalid because of defective acknowledgment.*® 
Under a statute providing that an instrument found 
to have been recorded, and the record of which has 
been lost, shall be held to have been recorded legally 
upon sufficient proof of its execution,” the presump- 
tion of proper probate is not conclusive but only pri- 
ma facie, and subject to rebuttal.24 A statute mak- 
ing the record of specified instruments prima facie 
evidence of the regularity of all proceedings prior 
to its execution?” has been held to apply to existing 
records as well as those made subsequent to the stat- 
ute.?? 

Marginal entry. There is authority that a margin- 
al entry made upon a record is not a part thereof 
and cannot affect it.24 However, it has been held 
that where the marginal entry purports to release 
the recorded instrument such a release is prima facie 
evidence of the extinguishment of a debt secured 
by the recorded instrument.?° 


VIII. CUSTODY AND CARE?® 


[§ 38] A public officer, by virtue of his office, is 
the legal custodian of all papers, books, and records 
pertaining to his office,?7 and is responsible for their 
safekeeping and protection against alteration, in- 
jury, or mutilation.?® Correlative with that duty is 
his right to exercise a reasonable discretion in the 
care, management, and control of such records and 
their preservation.?® The law presumes that a pub- 
lic officer will properly perform this duty,?° and 
it has been held that if a particular paper is not found 
in a public office where, if in existence, it ought to 
be, it will be presumed that it never existed.*+ Un- 
der general powers granted to the commissioners of 


9. Stinson v. Doolittle, 50 Fed. 12. 13. Keefe v. 


Cropper, 


a county by statute,?” they have authority to provide 
for the safekeeping**® and preservation®* of public 
records of the county, and they may have record 
books rebound when necessary;°° but they have no 
authority to employ an unofficial person to make a 
copy of record books at the expense of the county 
on the ground that they are old and becoming di- 
lapidated and the ink on some of the pages is be- 
coming faded,*?® and such copies would have no offi- , 
cial character and could not be substituted in lieu 
of official books;?* nor does the recommendation of 
the grand jury that old record books be rebound and 
put in condition justify a contract to copy such 


196 Iowa)pra § 1. 


10. Kelley v. Dresser, 11 Allen 
(Mass.) 31; Shows v. State, 103 Miss. 
640, 60 S 726, 727 [cit Cyc]. See Keefe 
v. Cropper, 196 Iowa 1179, 194 NW 305, 
308 (“The verity of public records 
A [is] not subject to impeach- 
ment for slight or transient reasons’’). 


11. McIntyre v. White, 124 Ala. 
177, 26 S 987; Kelley v. Dresser, 11 
Allen (Mass.) 31; Shows v. State, 103 
Miss. 640, 60 S 726, 727 [cit Cyc]; 
Wilson v. Smith, 5 Yerg. (Tenn.) 379. 
See Keefe v. Cropper, 196 Iowa 1179, 
194 NW 305, 308 (‘‘A solemn recital 
in a deed must be accepted as true’’). 


[a] Failure to compare with orig- 
inal.—A failure on the part of the 
recording officer to compare the rec- 
ord when complete with the original 
document to insure its correctness 
will not affect this presumption, 
ere v. White, 124 Ala. 177, 26S 


12. Kelley v. Dresser, 11 Allen 
(Mass.) 31; Waldron v. Palmer, 104 
Mich. 556, 62 NW 731; Facey v. Full- 
er, 13 Mich. 527; Radford Trust Co. v. 
East Tennessee Lumber Co., 92 Tenn. 
126, 21 SW 329; Taliaferro v. Pryor, 
12 Gratt. (53 Va.) 277. See Knight v. 
Garden,’ 196 Ala. 516; -71 S715, 717 
(“When the validity of a record at- 
tacked is put directly in issue by the 
pleadings of the party attacking it by 
proper averments, the attack is di- 
rect, and not collateral, but, when 
there are no proper averments at- 
tacking the record, although its va- 
lidity is drawn into the issue of the 
case, the attack is collateral’). 


1179, 194 NW 3805; Smith v. Hill Bros., 
17 N. M. 415, 134 P 248. 

14. Goldberg v. Parker, 87 Conn. 
99, 87 A 555, 46 LRANS 1097, AnnCas 
1914C 1059. 

15. Taliaferro v. Pryor, 
(53 Va.) 277. 

General requisites of recording see 
supra § 10. 

16. Carbee v. Hopkins, 41 Vt. 250. 

17. Leach v. Bald Knob State 
Bank, 163 Ark. 91, 259 SW 3. 

18. Birmingham vy. Anderson, 40 
Pa. 506. 

19. ‘New England Bond, ete., Co. 
v. Brock, (Mass.) 169 NE 803. And 
see Acknowledgments §§ 53-55. 

20. See statutory provisions. 

21. Oliver yv. Persons, 30 Ga. 391, 
76 AmD 657. 

22. See statutory provisions. 

23. Sauers v. Giddings, 90 Mich. 
50, 51 NW 245. 

24. Jennings v. Dockham, 99 Mich. 
253, 58 NW 66; Doe v. Dugan, 8 Oh. 
87, 31 AmD 432; Youtz v. Julliard, 10 
Oh. Dec. (Reprint) 298, 20 CincLBul 
26. 

Alteration and correction see supra 
§§ 28-33. 

25. Sutherland v. Briggs, 182 Iowa 
1170, 166 NW 477. 

Marginal entry of satisfaction of 
mortgage see Mortgages §§ 962-970. 

26. Ownership of records see su- 


12 Gratt. 


27. U. S.—uU. S. v. Deneale, 25 F. 
Cas. No. 14,946,°1 Cranch "Gs G34: 


gg te ores V.~- Chase, 22 TilegAe 


Nebr.—Lincoln Land Co. v. Acker- 
man, 24 Nebr. 46, 38 NW 250. 


aa J.—Lum vy. McCarty, 39 N. J. L. 
87. 


N. Y.—Peo. v. Richards, 99 N. Y. 
620 mem, 1 NE 258; Peo. v. Nash; 62 
N. Y, 484 [aff 3 Hun 535]; Matter 
Ga tapers 44 Misc. 247, 89 NYS 


Or.—Bend Pub. Co. v. Haner, 118 
Or. 105, 24¢ P 868. 


28. Scribner v. Chase, 27 Ill. A. 36. 

29. Scribrfer v. Chase, supra. 

Regulations as to inspection see in- 
fra § 52. 

30. Hall v. Kellogg, 16 Mich. 135. 

31. Hall v. Kellogg, supra. 

32. See statutory provisions. 

83. Henry v. Means, 137 Ga. 1538, 
72 SE 1021. 

34. Henry v. Means, supra. 


[a] Safe may be provided for pre- 
serving such _ records. Henry  v.. 
Means, 137 Ga. 153, 72 SE 1021. 


35. Henry v. Means, supra. 
36. Henry v. Means, supra. 
37. Henry v. Means, supra. 


Proceeding to substitute lost rec- 
ords distinguished see infra § 55 text 
and note 96. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 
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§§ 38-39] 


books; nor does a statute as to transcription of 
dilapidated record books by the recording officer®?® 
authorize the county commissioners to contract for 
the copying of such books by an unofficial person.*? 
Under a statute which grants specified courts power 
to order books of record to be rebound, or transcribed 
when obliterated, torn, or in a ruinous condition,** 
a court order for making new index books of specified 
records, which recites that from the court’s own 
knowledge the existing index books are in a torn and 
mutilated condition, is sufficient,** since the phrases 
“torn and mutilated condition,” as used in the order, 
and “obliterated, torn, and in a ruinous condition,” 
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as used in the statute, mean the same thing.** 


Location of office. There is authority that the re- 
cording officer of a county, like a register of deeds,** 
should keep his office at the county seat,*® but his 
failure to do so will not render void the records in 
his office.t4® A statute which expressly requires a 
recorder to keep his office at the “seat of justice” in 
the county‘? refers merely to the town which is the 
county seat and not to the courthouse.*§ 


Offenses. Statutory provisions make it a criminal 
offense for any officer having the custody of any rec- 
ord, document, or paper specified therein to fraudu- 
lently take away, withdraw, or destroy it.*® 


IX. WITHDRAWAL OR REMOVAL FROM OFFICE OR FILES*® 


[§ 89] It has been stated that private individuals 
have no right to remove public records or papers from 
the office or files where they belong;°+ that if the 
recording officer chooses to allow individuals to do 
so, rather than to require them to procure copies, he 
‘does so as a matter of mere favor and not of right;> 
and that such practice cannot be given judicial sane- 
tion.®? Under a statute authorizing a specified court 
to provide for the making of such indexes to pubhe 
‘records as it may deem proper,®* and under which 
such court need not commit this work to the incum- 
bent of the office to which such records belong, but 
may intrust it to some other competent and responsi- 
bie person,®® the court may authorize the person it 
designates to make such indexes to remove record 
books from a recording office for such purpose.°® 
There is authority that a recording officer may not 
be enjoined from removing public records from the 
state pursuant to a duces tecum issued by a federal 
court for use in evidence in a criminal trial in such 
court;>* and certainly such injunction will not be 
issued where plaintiff’s alleged interest in such rec- 


38. Henry v. Means, 137 Ga. 153, 
72 SE 1021. 


Effect of withdrawal: 


ords is that he and all other citizens of the state 
would be deprived of the right to inspect them in 
their absence, and that he desires to examine and 
inspect such records with respect to land titles.°* 
Where a person has wrongfully removed a public 
document from the public office where it belongs, a 
court will compel him by attachment to return it to 
such office for the inspection of one who seeks to 
inspect it for the purposes of a mandamus,°® and 
the court will not delay the latter person until the 
state of the mandamus proceeding will admit of a 
subpeena duces tecum to bring in the document.®°? 
Where for convenience examiners removed tempo- 
rarily records and papers from the office of the city 
treasurer, and thereafter turned them over to the 
prosecutor for use as evidence against such treasurer, 
the prosecutor, in holding them, was in no better: 
position than had he secured them by unlawful search 
and seizure;®! and in such ease the court in which 
the prosecution is pending has discretion to order 
such records deposited with the clerk of court so that 
accused may have free access thereto.°? 


Continued Remedies for failure to permit in- 


39. See statutory provisions. 
40. Henry v. Means, supra. 
41. See statutory provisions. 


42. Bell County v. Rice, 195 Ky. | 
314, 242 SW 4. 


Changing system of indexing see 
supra § 18. 


43. Bell County v. Rice, 
314, 242 SW 4. 


44. See Registers of Deeds § 10. 

45. Thomas v. Hanson, 59 Minn. 
274, 61 NW 185. 

46. Thomas v. Hanson, supra. 

47. See statutory provisions. 

48. Babock v. Hahn, 175 Mo. 136, 
Uo SW oo. 

49. See statutory provisions. 

Offenses incident to records see in- 
fra §§ 97-1038. 


50. Cross references: 
Effect of withdrawal: 
After notation of paper for record 
see supra § 13 text and note 82. 


195 Ky. 


Of agricultural lien see Agriculture 
§ 81 text and note 84. 
Of mortgage see Mortgages § 527 
text and note 47. 
Of- other instruments see cross ref- 
erences supra pp 603, 604. 
Removal of pleadings from files see 
Pleading § 931. 
Taxpayer’s right of inspection see in- 
fra § 44 text and notes 25-37. ' 
Withdrawal of papers from court rec- 
ords see ‘Courts § 393. 


ee Sternberger v. McSween, 14 S. 
CG " 


52. Sternberger v. McSween, su- 
pra. 

53. Sternberger v. McSween, su- 
pra. 

54. See statutory provisions; and 


supra § 20. 


55. See supra § 20 text and note 
bi: 


56. McCommon v. Spong, 
Cas. 453, 14 A 260. 


57. Dickinson v. Kingsbury, 8 Cal. 
A. 179; 96 RP 329. 


58. Dickinson vy. Kingsbury, supra. 


10 Pa. 


spection see infra. § 53. 


Right to inspection see infra §§ 
40-41. 
ied Pe0s “Vi Vall, °2) Cows -GNomie 


[a] Thus attachment lies to com- 
pel a person to restore the sworn ap- 
plication of twelve freeholders of a 
town for a public highway of which: 
he is in possession, and which belongs 
in the town clerk’s office, or the ap- 
plication of one who seeks to inspect 
it for the purposes of a mandamus to 
compel the opening of the road. Peo. 
v. Vail, 2 Cow. (N. Y:) 623. 


Attachment to compel attendance 


of witness see Witnesses [40 Cyc 
2171-2173]. : 
oo Peo. v. Vail, (2. Cow. 4CNi YY.) 


Subpoena duces tecum see Witness- 
es [40 Cyc 2166-2170]. 
61. Barnard v. Judge Grand Rap- 


ioe Super. Ct., 191 Mich. 567, 158 NW 


_.62. Barnard v. Judge Grand Rap- 
ids Super. Ct., supra. 
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[§ 40 


X. ACCESS TO, INSPECTION, AND USE 


[§ 40] A. Right To Inspect or Use**—1. In Gen- 
eral. At common law a person may inspect public 
records in which he has an interest®* or make copies 
or memoranda thereof,®® when a necessity for such 
inspection is shown®® and the purpose does not seem 
to be improper,*? and where the disclosure would not 
be detrimental to the public interest ;°* but the grat- 
ification of mere curiosity,®® or motives merely spec- 
ulative,*° or the creation of scandal,*+ will not entitle 
a person to inspection or to make copies or memo- 
Too, it has been held that the right of 
the public generally to inspeet publie records must 
be based upon some statutory authority,** and that in 
the absence of a statute’* the right to inspect public 


randa.7? 


records is governed by the common law;*°® and there 


63. “Inspection” see Inspection 
ake 
Officer’s criminal liability for 


wrongful refusal see infra § 97. 


64 U. S.—Sloan Filter Co. v. El 
Paso Reduction Co., 117 Fed. 504. 


Ala.—Citronelle Excise Commn. v. 
State, 179 Ala. 654, 60 S 812; Phelan 
v. State, 76 Ala. 49; Brewer v. Wat- 
son, 71 Ala. 299, 46 AmR 318; Brewer 
v. Watson, 65 Ala. 88; Brewer v. Wat- 
son, 61 Ala. 310. 


Cal.—Mushet v. Los Angeles Public 
Serv. Dept., 35 Cal. A. 630, 170 P 653. 

D. C.—District of Columbia v. Bak- 
ersmith, 18 App. 574. 


Ind.—State v. King, 
57 NE 535. 


Kan.-—Cormack v. Wolcott, 37 Kan. 
39, 15 (P45. 


Mich.—Nowack vy. Fuller, 243 Mich. 
200, 219 NW 749; Peo. v. Walker, 9 
Mich. 328. 


Minn.—-State v. McCubrey, 84 Minn. 
439, 87 NW 1126; State v. Rachac, 37 
Minn. 372, 35 NW 7. 

Nev.—State v. Grimes, 29 Nev. 50, 
84 P 1061, 124 AmSR 883, 5 LRANS 
545. 

N. J.—Barber v. West Jersey Title, 
ete: (Co:, 531 NJ. Eq. 158), 32\,A. 222 
[rev 49 N. J. Hq. 474, 24 A 381]; State 
Be Williams, 41 N. J. L. 332, 32 AmSR 
219. 


154 Ind. 621, 


N. Y.—Egan v. New York Water 
Supply, 205 N. Y. 147, 98 NE 467, 
41 LRANS 280, AnnCas1913E 56; Peo. 
v. Cornell, 35 HowPr 31 [rev 47 Barb. 
329, 32 HowPr 149]. 

Or.—Bend Pub. Co. v. Hauner, 118 
Or. 105, 244 P 868, 869 [quot Cyc]. 


Pa.—Tobin v. Blythe Tp. School Di- 
rectors, 11 Pa. Dist. & Co. 696, 698 
[cit Cyc]; Com. v. Tax Bd. of Revi- 
Sion, 23 Pa. Dist. 424; In re Marriage 
License Docket, 4 Pa. Dist. 284; 
Owens v. Woolridge, 22 Pa. Co. 237. 

Re I.—In re Caswell, 18 R. I. 835, 
29 A 259, 49 AmSR 814, 27 LRA 82. 


Tenn.—Shelby County v. Memphis 
Eat Co., 140 Tenn. 74, 203 SW 
339. 

Va.—Clay v. Ballard, 87 Va. 787, 13 
SE 262. 

Wis.—Hanson  v. 
Wis. 538, 35 NW 30 

Wyo.—King v. King, 25 Wyo. 275, 
284, 168 P 730 [cit Cyc]. 

Eng.—Rex v. Staffordshire, 6 A. & 
E. 84, 33 ECL 68, 112 Reprint 33; Rex 
v. St. Marylebone, 5 A. & E. 268, 31 
ECL 609, 111 Reprint 1166; Rex v. 
Clear, 4 B. & C. 899, 10 ECL 850, 107 
Reprint 1293; Rex v. Leicester, 4 B. 
& C. 89h, 10 ECL 846, 107 Reprint 
1290; Rex v. Lucas, 10 East 235, 103 
Reprint 765; Ex p. Briggs, 1 E. & 
EH. 881, 102 ECL 881, 120 Reprint 1141; 


Hichstaedt, 69 


Crew v. Saunders, Str. 1005, 93 Re- 
print 997 GRex.v. Allgood, 7). eR. 
746, 101 Reprint 1232; Rex v. Babb, 
3 T. R. 579, 100 Reprint 743; Rex v. 
Shelley, 3 T. R. 141, 100 Reprint 498. 

[a] Some interest essential.—(1) 
“No person can demand this right, 
Save those who have an interest in 
the record.” Phelan v. State, 76 Ala. 
49, 50. But see In re North Ameri- 
ean’s Application, 40 Pa. Co. 649 (to 
effect that any citizen may inspect 
public records); Com. v. Walton, 6 
Pa. Dist. 287; In re Marriage License 
Docket, 4 Pa. Dist. 162 (both holding 
that interest is not necessary). (2) 
“At common law parties had no vest- 
ed rights in the examination of a rec- 
ord of title, or other public records, 
save by some interest in the land or 
subject of record.’ Cormack v. Wol- 
Cott, 37 Kans 391) 15-P 24571246. To 
same effect State v. McCubrey, 84 
Minn. 439, 87 NW 1116; State v. 
Rachoc, 37 Minn. 372, 35 NW 7. But 
see Herbert v. Ashburner, 1 Wils. C. 
P. 297, 95 Reprint 628 (stating that 
“everybody has a right to see public 
books”). 


[b] Tenants of the manor could 
always inspect the court rolls and 
books of the manor in order to ascer- 
tain their titles. Rex v. Shelley, 3 
T. R. 141, 100 Reprint, 498. 

Nature of interest: 

Generally see infra § 43. 
Particular persons see infra §§ 44-50. 


65. Phelan v. State, 76 Ala. 49 
(dictum); Bend Pub. Co. v. Hauner, 
118 Or. 105, 244 P 868, 869 [quot Cyc]; 
Clay v. Ballard, 87 Va. 787, 13 SE 
262; King v. King, 25 Wyo. 275, 284, 
LES: 1) TO) fertiey cil: 

[a] Some interest essential.—Phe- 
lan v. State, 76 Ala. 49. 


66. Brewer v. Watson, 71 Ala. 299, 
46 AmR 318; Peo. v. Walker, 9 Mich. 
328. 


67. Brewer v. Watson, 71 Ala. 299, 
304, 46 AmR 3818. 


“Tt is not the unqualified right of 
every citizen to demand access to, and 
inspection of the books or documents 
of a public office, though they are the 
property of the public, and preserved 
for public uses and purposes.” Brew- 
er v. Watson, supra. 


68. State v. Miller, 204 Ala. 234, 
85 S 700; Citronelle Excise Commn. 
v. State, 179 Ala. 654, 60 S 812; Brew- 
er v. Watson, 61 Ala.310; Peo. v. 
Harnett, 131 Mise. 75, 226 NYS 338 
[aff 224 App. Div. 127, 230 NYS 28 
(aff 249 N. Y. 606 mem, 164 NE 602 
mem)]; In re Caswell,) 18 R. 1. 835, 
29 A 259, 49 AmSR 814, 27 LRA 82. 


[a] Personal embarrassment that 
might result from disclosure of the 
names of persons who signed a rec- 
ommendation for a liquor license un- 
der a statute is a matter of private 


For later cases, developments and changes in the law see Annotations, same title and section number. 


is authority that, in the absence of limitation or re- 
striction in a statute providing for the preservation 
of specified public records,’® it will be assumed that 
it was intended that such records should be subject 
to examination by any and all persons interested in 
the subject matter.*7 
ity that the contents of a public record office are 
always at the service of a person desiring to exam- 
ine the same on due application to the official in 
charge,’® that under the common law in this country 
every person is entitled to free access and public 
inspection of public records without any showing of 
special interest,7® and that in the absence of a stat- 
ute®® public records are open to inspection by the 


However, there is also author- 


interest, and no answer to the right 
of a qualified prospective objector to 
inspect such recommendation. Cit- 
ronelle Excise Commn. v. State, 179 
Ala. 654, 60 S 812. 


Records subject to inspection see, 
infra § 42. 


69. Brewer v. Watson, 71 Ala. 299, 
46 AmR 318; State v. King, 154 Ind. 
621, 57 NE 535; . Peo.. v. Walker, 9 
Mich, 328: In re‘Caswell, 18 R.1.. 8355, 
29 A 259, 49 AmSR 814, 27 LRA 82. 


20.: (Phelan sy.) State» i760 Allanu405 
Brewer v. Watson, 71 Ala. 299, 46 
AmR 318; State v. King, 154 Ind. 621, 
57 NE 535. 


71. In re Caswell, 18 R. I. 835, 29 
A 259, 49 AmSR 814, 27 LRA 82. 


72. Particular persons see infra §§ 
43-50. 
73. Tobin v. Blythe Tp. School Di- 


rectors, 11 Pa. Dist. & Co. 696. 
Inspection under statutes see infra 
41. 


74. 
fra § 
78-81. 


75. Palacios v. Corbett, (Tex. Civ. 
As)) 172° SW: TTT. : 


in- 
and infra text and notes 


See statutory provisions; 
41; 


76. See statutory provisions. 

77. Daly v. Dimock, 55 Conn. 579, 
12, A 405. F 

78. Miller v. Moise, 168 Fed. 940. 


“Public record” defined as one for 
use, convenience, and information of 
public see supra § 1 text and note 33. 


79. Nowack v. Auditor Gen., 243 
Mich. 200, 219 NW 749, 60 ALR 1351; 
Burton v. Tuite, 78 Mich. 3638, 374, 44 
NW 282, 7 LRA 73; State v. Dittey, 
12 OhNPNS 319. 


“T do not think any common law 
ever obtained in this free government 
that would deny to the people there- 
of the right of free access to, and 
publie inspection of, public records. 
They have an interest always in such 
records, and I know of no law, writ- 
ten or unwritten, that provides that, 
before an inspection or examination 
of a public record is made, the citi- 
zen who wishes to make it must show 
some special interest in such record. 
I have a just right, if I see fit, to 
examine the title of my neighbor’s 
property, whether or not I have any 
interest in it, or intend to have. I 
also have a right to examine any ti- 
tle that I see fit, recorded in public 
offices, for the purpose of selling such 
information, if I desire.’ Burton v. 
Tuite, supra [quot Marriage License 
Docket, 4 Pa. Dist. 162, 166]. 


Judicial records see infra § 42. 


80. See statutory provisions; in- 
fra § 41; and supra text and notes 
Chee WAS) 


§§ 40-41] 


publie.*t Further, it has been held that all persons 
have a right to resort to public records, strictly speak- 
ing,*? irrespective of motive or interest, and even 
to satisfy idle curiosity,§® but that all citizens do 
not have the unrestricted right to inspect records 
not strictly puble records,** although relating to 
public business,®® so that only persons interested in 
such records should be permitted to inspect them,*°® 
and then only when such inspection is not detrimen- 
tal to the public welfare or interest.** 


[§ 41] 2. Under Statutes. A state has the power 
to grant by statute the right of inspection of public 
records to all persons, regardless of interest,*® or as 
to particular records,*® or to any person it may see 
proper for the purpose of transcribing particular 
records for such purposes as it may deem the pub- 
lic interest requires;°° and the legislature may sur- 
round the privilege of inspection with such restric- 
tions and limitations as it deems necessary and prop- 
er, where they apply to all persons and all are equal- 
ly bound thereby.®! The decisions under such stat- 
utes, however, are not uniform as to whether or not 
the person seeking inspection of a public record must 
have an interest in such record,®? and where an in- 
terest is required, as to the extent of such interest.°* 
Thus, under some statutes it has been held that every 
person has a right to inspect public records,°* wheth- 
er he has any interest in such records or not;°°? and 
it has been held that neither a present nor a pro- 
spective interest in the record is necessary in order 
to entitle a person to inspection,®® nor ean his mo- 
tive in making the inspection be inquired into.°* 
However, there is also authority that such a statute 
extends the right of inspection to interested per- 


8l. Lum v/ McCarty, 39 N. J. L. | 34 S752. 
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sons,?* or to all persons having an interest in the 
public records sought to be examined;°®® that there 
is no right of inspection where no legal purpose or 


interest appears,’ and that there is no right to use 


such records for purely speculative purposes,” or 
merely to gratify idle curiosity. Where a statute 
provides that the recording officer shall make a search 
of specified records when information is sought con- 
cerning them for a particular purpose,‘ it does not 
authorize inspection by the public of such records 
when it is sought to inspect them for the purpose 
indicated in the statute,® but in such cases persons 
seeking such examination must apply to the record- 
ing officer therefor. Where the statute expressly 
provides that inspection of specified records is per- 
mitted with respect to the name of any grantor or 
grantee,’ such records are open to inspection only to 
the extent indicated by the statute,* and no general 
search of such records is permissible thereunder.® 
Further, it has been held that a statutory right of 
inspection is not unqualified or free from all re- 
strictions, but must be accepted and exercised by the 
person making inspection in such a manner as not 
materially to interrupt or interfere with the record- 
ing officer in the administration or discharge of his 
duties.?° 

Making copies or memoranda. A statute which 
provides for inspection of public records! grants the 
right to ispect with all of its common-law inei- 
dents,'” including the right to make copies.!® The 
right to copy has been held a necessary incident of 
the right to inspect granted by the statute.1* Thus 
the right to inspect under the statutes includes the 
right to make memoranda?® or copies.1® But this 


[a] Thus under statutory provi- 


287. 

82.- “Public record,” strictly speak- 
ing, defined see supra § 1 text and 
notes 34, 365. 

83.) 0Peostv. Harnett, 138i. Mises75; 
226 NYS 338 [aff 224 App. Div. 127, 


230 NYS 28 (aff 249 N. Y. 606 mem, 
164 NE 602 mem)]. 
84. Peo. v. Harnett, supra. 


85. Peo. v. Harnett, supra. 

86. Peo. v. Harnett, supra. 

Nature of interest see infra § 43. 

87. Peo. v. Harnett, 131 Misc. 75, 
226 NYS 388 [aff 224 App. Div. 127, 
230 NYS 28 (aff 249 N. Y. 606 mem, 
164 NE 602 mem)j]. See Thelan v. 
State, 76 Ala. 49 (recognizing rule). 

88. Silver v. Peo., 45 Ill. 224. 

Interest see infra § 43. 

89. Silver v. Peo., 45 Ill. 224; Bend 
Pub. Co. v. Haner, 118 Or. 105, 244 P 
868. 

90. Silver v. Peo., 45 Ill. 224. 

fa] Thus the legislature may pro- 
vide that the supervisors of a par- 
ticular county, newly created, ‘may 
appoint a person to transcribe the 
records of another county which for- 
merly embraced such newly created 
county, as they relate to land now 
embraced in such newly created coun- 
ty. Silver v. Peo., 45 Ill. 224. 


91. State v. McCubrey, 84 Minn. 
439, 87 NW 1126. 

92. See infra text and notes 94— 
10. 
~ 93. See infra §§ 43-50. 

94. Fla.—State v. Wiecking, 
Fla. 70, 61 S 125. 

Ind.—State v. King, 
57 NE 535. 

La.—Marsh v. Sanders, 110 La. 726, 


65 


154 Ind. 621, 


Minn.—State v. McCubrey, 84 Minn. 
439, 87 NW 1126. 


N. Y.—Peo. v. Richards, 
620, 1 NE 258. 


N. C.—Newton v. Fisher, 98 N. C. 
20, 3 SE 822. 

Wis.—Hanson_ v. 
Wis. 538, 35 NW 30. 

95. State v. McCubrey, 84 Minn. 
439, 87 NW 1126; State v. Rachac, 
37 Minn. 372, 35 NW 17; Hanson v. 
Hichstaedt, 69 Wis. 538, 35 NW 30. 


[a] Words “any person” used in 
such a statute are distributive, and 
include every person, regardless of 
any interest he may have in the rec- 
ord he seeks to inspect. Hanson v. 
Hichstaedt, 69 Wis. 538, 35 NW 30. 


96. State v. Wiecking, 65 Fla. 70, 
61 S 125; State v. McMillan, 49 Fla. 
243, 38 S 666. 


97. Marsh vy. Sanders, 110 La. 726, 
34 S 752. 


98. Payne v. Staunton, 55 W. Va. 
202, 46 SE 927; State v. Long, 37 W. 
Va. 266, 16 SE 578. 


99. Randolph v. State, 82 Ala. 527, 
2S 714, 60 AmR 761; Boylan v. War- 
ren, 39 Kan. 301, 18 P 174, 7 AmSR 
551; Cormack vy. Wolcott, 37 Kan. 391, 
15 P 245. 


1. Payne v. Staunton, 
202, 46 SE 927. 


2. Randolph v. State, 82 Ala. 527, 
2 S 714, 60 AmR 761; Cormack v. 
Wolcott, 37 Kan. 391, 15 P 245. 


SSRN ke 


Hichstaedt, 69 


55 W. Va. 


Abstracters of titles see infra § 45*. 


8. Randolph v. State, 82 Ala. 527, 
2S 714, 60 AmR 761. 

4 See statutory provisions. 

5. State v. McCubrey, 84 Minn. 439, 
87 NW 1126. 


sions that when information is sought 
as to the satisfaction of judgments 
in the records of a clerk of court, in 
order to certify an abstract of title, 
he shall make a search and certify 
to the facts sought under his hand, 
but that the statute shall not preclude 
inspection of such records by attor- 
neys or other persons where no such 
certificate is necessary or required, 
inspection of such records by the pub- 
lic is not authorized when the pur- 
pose of the inspection is to complete 
an abstract of title, and persons seek- 
ing Such examination must apply to 
the clerk therefor. State v. McCub- 
rey, 84 Minn. 439, 87 NW 1126. 


6. State v. McCubrey, supra. 
Abstracters see infra § 45. 
7. See statutory provisions. 


8 Searle v. Browning, 8 New- 
foundl. 359. 

9. Searle v. Browning, supra. 

10. State v. King, 154 Ind. 621, 57 
NE 535. 

Regulations see infra § 52. 

11. See statutory provisions. 

12. Clay v. Ballard, 87 Va. 787, 18 
SE 262. 


Right to copy at common law see 
supra § 40. 


1S. Clay v. Ballard, 87 Va. 787, 13 
SE 262. 

14. In re Becker, 
178, 192 NYS 754. 


15. Randolph v. State, 82 Ala. 527, 
2S 714, 60 AmR 761; Davis v. Ab- 
stract Constr: Co:,,.12d 9 Dll. Ages 
Boylan v. Warren, 39 Kan. 301, 18 P 
174, 7 AmSR 551; Newton v. Fisher, 
98 N. C. 20, 3 SH 822. 


16. Ala.—Randolph v. State, 
Ala. 527, 2 S 714, 60 AmR 761. 


200 App. Div. 


82 


. 


626 [53 C.J-] 
right has been qualified as one of making reasonable 
memoranda of records in which a person has an in- 
terest,17 that it cannot be exercised so as to harass 
-pr hamper the recording officer in the performance 
of his duties,!® nor to the extent of copying all the 
records in a particular public office,’® nor to the 
extent of making a substantial copy of a tract index 
or an abstract book kept by a county recording officer 
under ‘statutory authority to furnish abstracts of 
title.?° 


Construction of statutes generally. All statutes 
involving custody and inspection of specified files and 
records should be read and construed together,** and 
a statutory provision in general terms for the inspec- 
tion of specified public records will prevail over an 
earlier statutory provision repugnant thereto.2? A 
statute which provides limitations upon the right to 
inspect specified records does not conflict with a later 
statute granting the right to inspect particular rec- 
ords in general terms, but not including the records 
specified in the earlier statute.?° 


[§ 42] 8. Records Subject to Inspection.?* It 
has been stated that as regards the need for inspec- 
tion, records may be divided into four or more celass- 
es,”> including statutes, decisions, records relating to 
official acts, and records of titles to property.?°® 
Whether or not a record is strictly public to which 
all persons have access regardless of motive?’ de- 
pends, in the absence of statute, on the nature and 


Tll.—Davis v. Abstract Constr. Co., 25. 
ON ll Ace 12 1., 84 


Kan.—Boylan v. State, 39 Kan. 301, | 945: 


RECORDS 


State v. Grimes, 
P 1061, 124 AmSR 883, 5 LRANS 


[§§ 41-49 


purpose of the record,?* and possibly on custom and 
usage.?® <A statute providing for inspection of pub- 
lic records by all persons®° is intended to inelude only 
those records intended for the use of the public? 
and not those intended only for the use of particular 
public officers. Under a statute providing for in- 


spection of the records and papers of particular city — 


officers,** the right of inspection includes all papers 
required by law to be kept by such officers?+ but not 
as to papers and memoranda not required by law to 
be kept by them.*® <A statute which provides for in- 
spection of county records®® applies only to county 
records, and does not include records of state courts 
within a county.** Under a statute providing for 
inspection of county, city, or township records and 
other publie records in the state,** only the records 
specified are included,*® and the phrase “other rec- 
ords” goes only to such records and does not inelude 
state records.4® Under a statute providing for in- 
spection of public records and other matters in the 
office of a public officer,+! papers which are of a pub- 
lic nature, in which the whole public has an interest, 
are such “other matters” within the statute,+? al- 
though they may not be public records within the 
statute;4® but papers in which the public has no 
interest are not such “other matters” within the stat- 
ute.*# 


Particular records, among others,*® that have been 
held subject to inspection are: Documents filed for 


29 Nev. 50, 36. See statutory provisions, 


37. Cowley v. Pulsifer, 137 Mass. 
392, 50 AmR 318; King v. King, 25 


18 P 174, 7 AmSR 551. 


La.—Marsh v. Sanders, 110 La. 726, 
34 S 752. 


N. Y.—Peo. v. Richards, 99 N. Y. 
620 mem, 1 NE 258. 
ca eee v. Fisher, 98 N. C. 


N. 
20, 3 SE 82 


17. Ringed v. Fisher, supra. 
18. Marsh v. Sanders, 110 La. 726, 
34 S$ 752. 


Regulations see infra § 52. 


’ 19. Newton v. Fisher, 98 N. C. 20, 
° 3 SE 822. 


Inspection and pouyane by abstract 
companies see infra § 45 


20. Davis v. mM butiaee: Constr. Co., 
TU rAGs Ted: 


21. Bend Pub. Co. v. Haner, 118 Or. 
105, 244 P 868. 


22. Bend Pub. Co. v. Haner, supra. 


23. A Sth Sounry v. Zuehlke, 
165 Wis. 32, 161 N 6. 


[a] Thus a tae making ab- 
stracts of title compiled for and pur- 
chased by a certain county a part of 
the official records of the county reg- 
ister of deeds, and providing that they 
shall be open to the public for refer- 
ence with the limitation that no ab- 
stract may be taken from them except 
as to land owned by a person or which 
he is negotiating to buy, does not 
conflict with a later statute requiring 
books and records of the county of- 
ficers to be open to the public, the lat- 
ter section being limited to the gen- 
eral records referred to therein. Out- 
agamie County v. Zuehlke, 165 Wis. 
32, 161 NW 6. 


24. Documents, memoranda, or en- 
tries held to be or not to be public 
po oe ae see supra § 1 text and notes 

. i 


Tyla record” defined see supra 


Statutory classes of records see 
supra § 1 text and note 26. 


26. State v. Grimes, 29 Nev. 50, 83, 
Ea) 1061, 124 AmSR 883, 5 LRANS 
545. 


“As regards the need of inspection, 
records may be divided into four or 
more classes. It is most important 
to have free examination and speedy 
publication of the statutes and deci- 
sions which make the law by which 
the people are governed, and by which 
they are charged with notice in their 
conduct. It is also essential to the 
public welfare that records relating 
to revenues, elections, fees, and of- 
ficial acts generally be open to inspec- 
tion. Access to the files and copies 
of documents relating to titles to 
property by persons who have, or are 
about to acquire, an interest, is nec- 
essary to their protection.” State v. 
Grimes, supra. 

27. See supra § 40 text and note 82. 

“Public record,” strictly speaking, 
defined see supra § 1 text and notes 
34, 35. 

28. Peo. v. Harnett, 131 Misc. 75, 
226 NYS 338 [aff 224 App. Div. 127, 
230 NYS 28 (aff 249 N. Y. 606 mem, 
164 NE 602 mem)j]. And see supra § 
1 text and notes 30-35. 

29. Peo. v. Harnett, supra. 

30. See statutory provisions. 

31. Round v. Boston Police Comr., 
197 Mass. 218, 88 NE 412. 

32. Round v. Boston Police Comr., 
supra, 

PRPawnbroker’s reports 
text and note 79 

33. See statutory provisions. 


34. Barrickman v. Lyman, 154 Ky 
630, 157 SW 924 [reh den 155 Ky. 710, 
160 SW 267]. 


35. Barrickman v. Lyman, supra; 
State v. Reed, 36 Wash. 638, 79 P 306. 


see infra 


Wyo, 275, 284,°168 P 730: [eit Cye]: 
See also Schmedding v. May, 85 Mich. 
1, 48 NW 201, 24 AmSR 74 (recogniz- 
ing rule). 

38. See statutory provisions. 

39. Nowack v. Fuller, 243 Mich. 
200, 219 NW 749. 


40. Nowack v. Fuller, supra. 
41. See statutory provisions. 
42. Coldwell v. Board of Public 


Works, 187 Cal. 510, 202 P 879; 
lan v. San Francisco Super. Ct., 
Cal. 548, 46 P 468. 


[a] Confidential communications; 
prior disclosure.—(1) Under the stat- 
ute, the public had a right to inspect 
public records or other matters in the 
office of the city engineer, though 
city engineer had communicated them 
to the city attorney, notwithstanding 
a statutory provision, relating to con- 
fidential communications. Coldwell v. 
Public Works Board, 187 Cal. 510, 202 
P 879. (2) Where data prepared by 
city engineer’s office in connection 
with construction of city waterworks 
system had been inspected by some 
citizens, the right of another citizen 
to inspect it could not be denied on 
the ground that it was confidential; 
the matter having lost its confiden- 
tial character by the previous inspec- 
tion. Coldwell v. San Francisco Pub- 
lic Works Bd., supra. 


43. Coldwell v..San Francisco Pub- 
lic Works Bd., supra. 


44. Whelan v. San Francisco Su- 
per Ct., 114 Cal. 548, 46 P 468. 


45. Inspection of: 

Assessment rolls or books see Taxa- 
tion [37 Cyc 1072]. 

Ballots see Hlections § 363. 

Sa TC OT see Banks and Banking 

Corporation books see Corporations §§ 
1300-1318. 

Documents see Discovery §§ 44-48, 
111-145. 


Whe- 
114 


For later cases, developments an'd changes in the law see Annotations, same title and section number. 


Boil 


§ 42] | 


record, but not yet spread upon the record books;*® 
abstract books of a county made under statutory au- 
thority, although the formal contracts for their mak- 
ing were made shortly before the statutory authoriza- 
tion;#* books of a municipal corporation,*® such 
as books relating to its electric system operated by it 
in its proprietary, and not public, capacity,*® comp- 
troller’s records as to the payment of poll taxes,°° 
opinions of regularly employed attorneys to assist in 
a municipal bond issue, and communicated to the 
proper city officers,>! papers in a municipal board of 
water supply,°? preliminary estimates and other data 
prepared by assistants of city engineers in connection 
with a proposed water supply system,®* and records 
in the mayor’s office relating to fees paid for his per- 
mission to exhibit moving pictures on Sunday,°‘ re- 
port of engineers or investigators of the water de- 
partment as to the condition of a water main,°® stub 
receipt books in the treasurer’s office as to cancelled 
tax certificates, tax sales, and redemptions,°® and 
tax-sales book kept by the city treasurer, although he 
is not required to keep such book by statute;°* cor- 
oner’s-return of testimony taken at an inquest;°® 
marriage license records;°® minutes of the proceed- 
ings of the advisory board of a township required 
to be kept by statute;®° public records of a state, 


leap roll of club see Clubs §[160 NYS 721. 


Minutes of grand jury see Criminal bee 


RECORDS | 


Egan vy. New York Water Sup- 
ply, 205 N. Y. 147, 98 NE 467, 41 LRA 


[53 C.J.] 627 


such as books and papers on file in the office of a state 
auditor,®? the record of proceedings of a state tax 
commission®* including reports of foreign corpora- 
tions doing business in the state,°* the report of an 
accident in the files of a state motor vehicle commis- 
sion,®> and the state land tax book;°® record of a 
statutory proceeding to discover the perpetrator of 
a homicide;** records and papers relating to liquor 
licenses,°8 as recommendations for the issuance of the 
license filed with the application therefor;°® records 
of a county clerk;*° records of a county treasurer’s 
office.“+ On the other hand records that have been 
held not subject to inspection are: Abstract books, 
index books, and other compilations from the records 
of other public officers made by a recording officer 
to furnish abstracts by the county as a private busi- 
ness, under statutory authority;’? investigators’ re- 
ports to a state fire marshal as to the origin of fires ;** 
jury roll;** list of garnishee executions compiled by 
a city paymaster to facilitate the work of his office ;7° 
memoranda of instructions given to a sheriff by an 
execution ereditor;*® record of certificates of re- 
demption from land tax sales kept by a county treas- 
urer of his own volition;’* records of an insane asyl- 
um;‘® records of pawnbrokers’ transactions filed by 
them with specified officers under the provisions of 

reau of motor vehicles by interested 


persons, and inspection should be per- 
mitted. Peo. v. Harnett, 131 Misc. 


Law § 2037. 
Patent office records see Patents § 240. 
Registration list see Elections § 65. 


State v. Wiecking, 65 Fla. 70, 
61 S 125; State v. Grimes, 29 Nev. 50, 
Ss 1061, 124 AmSR 883, 5 LRANS 


47. Rock County v. Weirick, 143 
_ Wis. 500, 128 NW 94. 


[a] Thus where statutes provided 
for the making and continuance of 
tract indices, in the discretion of the 
various county boards, but one or 
more counties, without any statute 
authority, decided to install a com- 
plete set of abstract books in place of 
the tract index system authorized by 
the statute, and on March 17, 1881, 
defendant county contracted for the 
making of a set of abstract books, and 
shortly thereafter, on March 22, a 
statute was enacted permitting any 
county having a tract index to dis- 
continue it, “‘whenever such county 
may have adopted or may hereafter 
adopt and shall keep and maintain” 
a complete abstract of title, to the 
realty of the county, as a part of the 
official records of the register of 
deeds, the abstract books installed by 
defendant county were public records, 
though the formal contract for them 
was made several days before the en- 
actment of the statute authorizing 
the county to adopt such system; and 
hence the contents of such books 
could be copied in the office of the 
register of deeds for the purpose of 
compiling a set of abstract books for 
private sale. Rock County v. Weirick, 
143 Wis. 500, 128 NW 94. 

Abstract books not included see in- 
fra text and note 72. 


48. Mushet v. Los Angeles Public 
Serv. Dept., 35 Cai. A. 630, 170 P 653. 

49. Mushet v. Los Angeles Public 
Serv. Dept., supra. 


Dual nature of municipal corpora- 
tion see Municipal Corporations §&§ 
4-6, 11-13, 178-180, 1705. 

Municipally owned public utilities 
pee Municipal Corporations §§ 550- 

50. Com. v. Walton, 6 Pa. Dist. 287. 


51. Peo. v. Higgins, 96 Misc. 485, 


NS 280, AnnCas1913E 56 [aff sub nom. 
In re Egan, 148 App. Div. 177, 133 
NYS 129]. 

53. Coldwell v. Board of Public 
Works, 187 Cal. 510, 202 P 879. 


54. In re Becker, 200 App. Div. 178, 
192 NYS 754. 


[a] ‘Thus, where, under a munici- 
pal ordinance authorizing the exhibi- 
tion of motion pictures on Sunday, and 
requiring a permit from the mayor, 
but not requiring the payment of any 
fee, exhibitors have paid a uniform 
percentage of their Sunday receipts to 
the mayor, and he has used them for 
charitable purposes, records in his 
office relating to such receipts and 
disbursements are “public records,” 
and subject to inspection under the 
statute, and it is not within the may- 
or’s province to declare them private 
records, though the payments have 
been made voluntarily, and though 
the money did not belong to the city. 
In re Becker, 200 App. Div. 178, 192 
NYS 754. 

55. In re Ihrig, 181 App. Div. 865, 
169 NYS 273 [rev 102 Misc. 1,167 NYS 
1051 (aff 223 N. Y. 670 mem, 119 NE 
1050 mem) ]. 

56. Burton v. Tuite, 78 Mich. 363, 
44 NW 282, 7 LRA 73. 


57. Burton v. Tuite, supra. 

58. Daly v. Dimock, 55 Conn. 579, 
12°A 405. 

59. Kalamazoo Gazette Co. v. Kal- 


amazoo County Clerk, 148 Mich. 460, 
111 NW 1070. 

60. First Nat. Bank v. Van Buren, 
47 Ind. A. 79, 93 NE 863. 

61. Nowack v. Auditor Gen., 243 
Mich. 200, 219 NW 749, 60 ALR 1351. 

62. Nowack _ v. Fuller, supra; 


Clement v. Graham, 78 Vt. 290, 63 A 
146, AnnCas1913E 1208. 


hte State v. Dittey, 12 OhNPNS 
64. State v. Dittey, supra. 
65. Peo. v. Harnett, 224 App. Div. 


127, 2830 NYS 28 [aff 131 Misc. 75, 226 
NYS 338, and aff 249 N. Y. 606 mem, 
164 NE 602 mem]. 


{a] Public interest is promoted by 
inspection of accident reports of bu- 


75, 226 NYS 338 [aff 224 App: Div. 127, 
230 NYS 28 (aff 249 N. Y. 606 mem, 
164 NE 602 mem)]. 


_ [b] Claimed burden.—The right to 
inspect accident reports filed with the 
bureau of motor véhicles cannot b« 
denied, because of a claimed burden 
thereby imposed on the bureau. Peo. 
v. Harnett, 224 App. Div. 127, 230 NYS 
28 [aff 181 Misc. 75, 226 NYS 338, and 


aff 249 N. Y. 606 mem, 164 NE 692 
mem]. 
66. Aitcheson v. Huebner, 90 Mich. 


643, 51 NW 634. 


67. Jenkins v. State, 
173, 7 SW 312. 


68.- Com. v. Bair, 5 Pa. Dist. 488. 


69. Citronelle Excise Commn. v. 
State, 179 Ala. 654, 60 S 812; State v. 
Williams, 41 N. J. L. 332, 32 AmR 219. 


70. Brown v. County Treasurer, 54 
Mich. 132, 19 NW 778, 52 AmR 800; 
Bend Pub. Co. v. Haner, 118 Or. 105, 
244 P 868. 


45 Texs Cri 


71. State v. King, 154 Ind. 621, 57 
NE 535. 
72. Davis v. Abstract Constr. Co., 


121 Ill. A. 121. 


Abstract books included see supra 
text and note 47. 


73. State v. Freedy, 198 Wis. 388, 
223°-NW 861. 


74 State v. Miller, 204 Ala. 235, 
85 S 700. 


75. Peo. v. Prendergast, 89 Misc. 
584, 153 NYS 699. 


76. Whelan v. San Francisco Su- 
per. Ct., 114 Cal. 548, 46 P 468. 


77. State v. Reed, 36 Wash. 638, 
T9P, 306. 


78. Massachusetts Mut. L. Ins. Co. 
v. Michigan Insane Asylum, 178 Mich. 
193, 144 NW 5388, 51 LRANS 22, Ann 
Cas1915D 146. 


[a] Thus notwithstanding a stat- 
ute or the common law permitting the 
inspection of public records, the rec- 
ords of an insane asylum showing 
the mental and physical condition of 
a patient made by physicians in their 
professional character, and necessary 
to treat him, are privileged, within a 
statute which forbids disclosure of 


628° [53 C.J.) 
a statute;7® records of the office of a city medical 
examiner when forwarded to the district attorney ;*° 
state secrets, as diplomatic correspondence, police 
records, or communications made by voluntary in- 
formers,®! and generally records inspection of which 
would be detrimental to the public interest.** 


Judicial records. It is the right of every person 
to inspect the records of judicial proceedings,** at 
least after such proceedings are completed and en- 
tered on the journal of the court,** and including the 
opinions of the justice of a court of last resort after 
delivery to the reporter of decisions,*® or the docket 
of a justice of the peace,°® but not including the rec- 
ords of a pending case, before issue joined or proceed- 
ings had in open court.§* It has been stated that 
proceedings in civil suits are sometimes of such a 
scandalous nature that closed doors are justified and 
publicity is better suppressed,*® and in’ the absence 
of a regulative statute, a court may refuse inspection 
of the records of a divorce case for the purpose of 
publication.s® Under a statute providing for in- 
spection of the books of record of a justice of the 
peace,®® only the actual record books are included, 
and not the files and memoranda from which the book 
entries are made.°+ 


[§ 43] 4. Who May Inspect—a. In General. 
Generally, a person may inspect a public record as 
agent for another,®? or for a corporation.®? Under 


93. 
94. 


such information. Massachusetts 
Mut. L. Ins. Co. v. Michigan Insane 
Asylum, 178 Mich. 193, 144 NW 588, 


RECORDS 


In re Chambers, 44 Fed. 786. 
See statutory provisions. 


[$s 49-43 


a statute authorizing county commissioners to make 
or have made “ledger indexes” of volumes of specified 
records,?* the commissioners, or a person appointed 
by them, may have access to such records to make the 
indexes.®® A person, not basing his right to copy 
on any interest in the lands involved, has no right 
to copy all the public records of lands in a county.°° 


Persons interested in record. Where inspection 
of public records is limited to persons having an in- 
terest in the records,®’ it has been stated that the re- 
quired interest must be tangible and direct,°* or, as 
stated otherwise, a present and subsisting interest is 
essential, whether great or small.°® At common law 
a person has a sufficient interest to inspect a public 
record where he has such an interest in a specific 
controversy as will enable him to maintain or defend 
an action for which the record will furnish competent 
evidence or necessary information;? but a pending 
action, suit, or proceeding is generally held not nec- 
essary for this interest to exist.2 This interest need 
not be private,*® and it exists where the person seek- 
ing inspection may by reason of his relation to the 
common interest, act as the representative of a com- 
mon or public right.4 However, there is authority 
that an interest sufficient to maintain or defend a 
lawsuit for which the record may furnish evidence is 
not essential,® and it has been held that a person who 
has an interest in the subject matter of a suit be- 
to such inspection.’ Citronelle Excise 


Commn. v. State, 179 Ala. 654, 60 S 
ule Saley. 


51 LRANS 22, AnnCas1915D 146. 


79. Round v. Boston Police Comr., 
197 Mass. 218, 83 NE 412. 


80. In re Zeigler, 122 Misc. 351, 203 
NYS 19. 


Sly Peon Vv. Harnett, 131 Misc. 75, 
226 NYS 338 [aff 224 App. Div. 127, 
230 NYS 28 (aff 249 N. Y. 606 mem, 
164 NE 602 mem)]. 


82. State v. Miller, 204 Ala. 234, 
Spe 1008 “Peo: vi Harnett, 131. Misc. 
75, 226 NYS 338 [aff 224 App. Div. 127, 
230 NYS 28 (aff 249 N. Y. 606 mem, 
164 NE 602 mem)]; In re Caswell, 
18 R. I. 835, 29 A 259, 49 AmSR 814. 
27 LRA 82. 

83. Brewer v. Watson, 71 Ala. 299, 
46 AmR 318; Ex p. Drawbaugh, 2 App. 
(D. C.) 404; Bond v. Lockwood, 40 
TUM, Ste 

84. Schmedding v. May, 
1, 48 NW 201, 24 AmSR 74. 

85. Nash v. Lathrop, 142 Mass. 29, 
6 NE 559. 

86. State v. 
444, 85 NW 439. 

87. Schmedding v. May, 
1, 48 NW 201, 24 AmSR 74. 


88. State v. Grimes, 29 Nev. 50, 84 
P 1061, 124 AmSR 888, 5 LRANS 545; 
In re Caswell, 18 R. I. 835, 29 A 259, 
49 AmSR 814, 27 LRA 82. 


89. In re Caswell, supra. 
90. See statutory provisions, 


91. Perkins v. Cummings, 66 Vt. 
A855 29) ANC io. 


92. U.S.—In re Chambers, 44 Fed. 
786. 


Ala.—Phelan vy. State, 

Ind.—State v. King, 
57 NE 535. 

Kan.—Boylan v. Warren, 
301, 18 P 174, 7 AmMSR 551. 

Nebr.—State v. Ellsworth, 61 Nebr. 
444, 85 NW 439. 

[a] Attorney in fact.—State v. 
Ellsworth, 61 Nebr. 444, 85 NW 439. 


85 Mich. 
Elsworth, 61 Nebr. 


85 Mich. 


76 Ala, 49. 
154 Ind. 621, 


39 Kan. 


95. Hawes v. White, 66 Me. 305. 
96. Phelan y. State, 76 Ala. 49. 


fa] Thus a person hired by a 
county survevor at a stipulated com- 
pensation cannot claim the right to 
copy all of the field notes of survey 
of all the lands of such county from 
tract books in the office of the secre- 
tary of state. Phelan v. State, 76 Ala. 
49. 


97. See supra § 40 text and notes 
64, 65; § 41 text and notes 98-3. 


98. Brewer v. Watson, 71 Ala. 299, 
46 AmR 318; Egan v. New York Wa- 
ter Supply, 205 N. Y. 147, 98 NE 467, 
41 LRANS 280, AnnCas1913H 56. 


99. Boylan v. Warren, 39 Kan. 301, 
LEO PITT ie Ams 551, 


1. Ala.—Citronelle Excise Commn, 
v. State, 179 Ala. 654, 60 S 812. 


Mich.—Nowack v. Fuller, 243 Mich. 
200, 219 NW 749, 750 [eit Cyc]. 


N. J.—State v. Williams, 41 N. J. 
Las32e ee) Amo) 2.9) 


Pa.—Tobin v. Blythe Tp. School 
Directors, 11 Pa. Dist. & Co. 696. 


R. I.—In re Caswell, 18 R. I. 885, 
29 A 259, 49 AmSR 814, 27 LRA 82. 

Tex.—Palacios v. Corbett, (Civ. A.) 
172 SW 7.77. 

Wyo.—King vy. King, 25 Wyo. 275, 
284, 168 P 730 [cit Cyc]. 

2. Citronelle Excise Commn. wy. 
State, 179 Ala. 654, 60 S 812; State v. 
Williams, 41 N. J. L. 332, 32 AmR 219; 
Tobin v. Blythe Tp. School Directors, 
11 Pa; Dist, & Com696; Rex vy; Lucas, 
10 Bast 235, 103 Reprint 765; Rex yv. 
Tower, 4M. & S. 162, 105 Reprint 795. 
ButyseemRexavarAll ood, a0 Ra 46: 
101 Reprint 1232 (holding pending 
cause or proceeding essential). 


SLihisay perfectly clear to our 
minds that, if the document may fur- 
nish evidence or information relative 
to any action or proceeding which he 
is qualified to bring, or which he may 
be called upon to defend, whether ac- 
tually pending or not, he is entitled 


3. See cases infra note 4. 


4. Ala.—Citronelle Excise Commn. 
v. State, 179 Ala. 654, 60 S 812. 


Ind.—State v. King, 154 Ind. 
57 NE 5385. 


Ky.—Barrickman y. Lyman, 154 Ky. 
630, 157 SW 924 [reh den 155 Ky. 710, 
160 SW 267]. 

Mich.—Brown vy. County Treasurer, 
54 Mich. 132, 19 NW 778, 52 AmR 800. 


N. J.—State v. Williams, 41 N. J. L. 
332, 32 AmR 219. 


Pa.—Tobin v. Blythe Tp. School Di- 
rectors, Li Pa. Dist. & Cov 696, 


R. I.—In re Caswell, 18 R. I. 885, 
29 A 259, 49 AmSR 814, 27 LRA 82. 


Tenn.—State nVie Williams, 110 
Tenn. 549, 75 SW 948, 64 LRA 435. 


Tex.—Palacios v. Corbett, (Civ. A.) 
172 SW 777. 

[a] TIllustrations.—(1) Where un- 
der such statute a recommendation 
for a liquor license filed with the ex- 
cise commission is a proper subject 
of inquiry and ground of objection on 
the occurrence of each license period, 
the granting of a license is no ground 
for refusal of inspection of the recom- 
mendation to a qualified prospective 
objector. Citronelle Hxcise Commun. 
v. State, 179 Ala. 654, 60 S 812. (2) 
Where under a statute providing for 
liquor licenses, every qualified resi- 
dent elector is a potential contestant 
before the excise commission of an 
applicant for a liquor license, he is 
therefore entitled to inspect and make 
a copy of the recommendation and 
the signatures thereon, on the basis 
of which a particular license was 
granted, for use in that behalf. Cit- 
ronelle Excise Commn. v. State, supra. 
To same effect State v. Williams, 41 
N. J. G. 332, 32 AmR 219: 


Right of corporator or taxpayer to 
inspect see infra § 44. 

5. Nowack v. Auditor Gen., 243 
Mich. 200,.219 NW 749, 60 ALR 1351. 


621, 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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§§ 43-44] 


tween other parties may inspect the record in such 
suit.© An interest in a record that may be the basis 
of official action or proceeding directly affecting a 
person entitles him to inspect it,’ although it is not 
strictly a publie record.* Further, under a statute 
providing for inspection of public records,® the right 
of inspection and copying may be exercised by per- 
sons in ald of lawful, although private, business.1® 
All persons doing business with a township are enti- 
tled to inspect the records of the proceedings of the 
township advisory board, required to be kept by stat- 
WAKE 


[§ 44] b. Citizens; Corporators; Taxpayers. 
Although it has been held that a citizen as such has 
no right to inspect public records without a special 
interest,'* or without a personal private interest!? in 
such records, there is authority that a citizen has 
by reason of his citizenship a sufficient interest to 
inspect public records,'* and this privilege is some- 
times expressly granted to citizens by statutory pro- 
visions.!®> Under a statutory provision that all citi- 
zens and all other persons interested in public rec- 
ords may examine the same,?® a resident of a county 
and of the state may examine public records.* 


6. Sloan Filter Co. v. El Paso Re- 
duction Co., 117 Fed. 504. 


[a] User of machinery which is 
claimed to infringe a patent has such 
an interest in the subject-matter of 
a suit between other parties in which 
the validity of such patent is in issue 
as entitles him, on proper applica- 
tion, to inspect ‘and make a copy of 
the record in such suit, including the 
evidence on file. Sloan Filter Co. v. 
El Paso Reduction Co., 117 Fed. 504. 

7. Peo. v. Harnett, 131 Misc. 75, 226 
NYS 3388 [aff 224 App. Div. 127, 230 
NYS 28 (aff 249 N. Y. 606 mem, 164 
NE 602 mem) ]. 

8. -~Peo. v. Harnett, supra. 


PR Ah ABBEY | (ee 


328. 


332, 32 AmR 219. 


Reprint 743. 

“There is 
large | to 
and records. 
the 


the records 


RECORDS 


Brown v. County 
Treasurer, 54 Mich, HS 2 el OMNI VV 
52 AmR 800; Peo. Vv. Walker, 9 Mich. 


a NiO eee v. Hoblitzelle, 85 Mo. 
20. 
N. J.—State v. Williams, 41 N. J. L. 
Eng.—Rex v. Babb, 3 T. R. 579, 100 


no question as to the [e] 
common-law right of the people at 
inspect public documents 
The right is based on 
interest which citizens neces-| NE 535 
sarily have in the matter to which 
relate.” 
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Corporators.1® Although it has been held that the 
inhabitants of a municipal corporation which is en- 
tirely the product of statutory enactments and which 
is in no sense an evolution of the common-law mu- 
nicipal corporation!® have no right of inspection of 
its records except as is expressly or by implication 
given by statute,?° at common law the corporators?* 
or citizens?? of a municipal corporation have the 
right to inspect and make copies of the records and 
documents of the municipality, and this right is 
sometimes expressly granted by statute, charter, or 
ordinance.?* Further, a citizen of a municipal cor- 
poration may examine the public records of the mu- 
nicipality even for the purpose of bringing an action 
against the city.?* 

Taxpayers. Although there is authority that a 
taxpayer has no general right to inspect public rec- 
ords,”° it has also been held that a taxpayer as such 
may inspect publie records,?® especially where the 
taxpayer expects that an inspection of the records 
will disclose that his assessment was too high;?* and 
that taxpayers of a municipality have a right to ex- 
amine its books and records at proper times and for 
any legitimate purpose.*® This right of inspection 
papers of the borough in order to de- 


termine the fact. Rex v. Babb, 3 T. 
R. 579, 100 Reprint 743. 


[b] Effect of statutory right to in- 
spect specified book.—The common- 
law right of a citizen to inspect 
county records to discover misappli- 
eation of funds is not affected by a 
statute giving the right to inspect 
specified county records. Palacios v. 
Corbetty (Tex Civ. AS) Wil2i Siem tan 
Statutory duty on specified of- 
ficers to inspect county books does 
not preclude right of citizen to in- 
spect. State v. King, 154 Ind. 621, 57 


778, 


23. See statutory, 
ordinance provisions. 


charter, and 


Nowack _v. 


Public record, strictly speaking: 
Defined see supra § 1 text and notes 

S435. 

Inspection of see supra § 42 text and 

notes 27-29. 

9. See statutory provisions; 
supra § 41. 

10. Harrison v. Powers, 19 Cal. A. 
762, 127 P 818. See Colnon v. Orr, 71 
Cal. 43, 11 P 814 (dictum as to neces- 
sity of beneficial interest). 


[a] TIllustration.—Under such a 
statute a citizen can compel a board 
of education to permit him to inspect 
and copy its census reports, although 
his object is to use the names thus 
obtained in canvassing for the sale of 
books in which he is interested, to 
school children. Harrison v. Powers, 
LOMGalSALT62.. 128 PHsis. 


11. Loogootee First Nat. Bank v. 
Van Buren School Tp., 47 Ind. A. 79, 
93 NE 863. 

12.55) Com*s v. Lax Bd. of” Revision, 
23 Pa. Dist. 424 [dist Com. v. Walton, 
6 Pa. Dist. 287; Com. v. Bair, 5 Pa. 
Dist. 488]; Im re Marriage License 
Docket, 4 Pa. Dist. 284. 


Necessity of interest see supra §§ 
40, 41, 43. 

13. Peo. v. Cornell, 35 HowPr (N. 
Y.) 31 [rev 47 Barb. 329, 32 HowPr 
149]. 

14. Cal.—Mushet v. Los Angeles 
Public Works Dept., 35 Cal. A. 630, 
170 P 658. 

Ind.—State v. King, 
57 NE 535. 

Mich.—Nowack v. Auditor Gen., 243 
Mich. 200, 219 NW 749, 60 ALR 1351; 
Barnard v. Judge Grand Rapids Su- 
per. Ct., 191 Mich. 567, 158 NW 202; 
Burton v. Tuite, 78 Mich. 374, 44 NW 


and 


154 Ind. 621, 


Auditor Gen., 243 Mich. 200, 219 NW 
749, 750, 60 ALR 1351. 


15. See statutory provisions. 
16. See statutory provisions. 


17. State v. Elsworth, 61 
444, 85 NW 439. 


18. ‘Inspection of municipal minute 
books and records generally see Mu- 
nicipal Corporations § 790. 


19. See Municipal Corporations §§ 
2, 15-17, 26-48. 

20. Journal Printing Co. v. Mc- 
Veity, 338 Ont. Iu 166, 7 OntWN 796, 
633) i 
21. Ind.—State v. King, 154 Ind. 
621, 57 NE! 535. 


Mich.—Peo. vy. Walker, 9 Mich. 328. 


og ae ak Vi, Walton, 6 Pa. Dist: 
Us 


Tenn.—State v. Williams, 110 Tenn. 
549, 75 SW 948, 64 LRA 418. 


Tex.—Palacios v. Corbett, (Civ. A.) 
172 SW 777. 


Eng.—Herbert v. Ashburner, 1 
Wills? 297, 95 DReprint, 628; Rex v. 
Clapham, 1 Wils. 305, 95 Reprint 632. 
But see Peo. v. Cornell, 35 HowPr 
Ceo ot) wlirey 410 barbs 1320382 
HowPr 149]. 


22. Mushet y. Los Angeles Public 
Senve eDept.. (35) Cal= A. 630; 9170) uP 
6538; - Nowack v. Auditor Gen., 243 
Mich. 200, 219 NW 749, 60 ALR 1351; 
Burton v. Tuite, 78 Mich. 374, 44 NW 
285, 7 LRA 73; Brown. v.. County 
Treasurer, 54 Mich. 132, 19 NW_ 778, 
52 AmR 800; Rex v. Babb, 3 T. R. 
579, 100 Reprint 743. 

{a] Illustration.—Where the au- 
thority of the mayor was in question, 
citizens could inspect the books and 


Nebr. 


24. Barrickman v. Lyman. 154 Ky. 
630, 157 SW 924 [reh den 155 Ky. 710, 
160 SW 267]; In re Ihrig, i81 App. 
Div. 865, 169 NYS 273 [rev 102 Misc. 
67 NS) 1051 (Cait 223) Ne SYen Gio: 
mem, 119 NE 1050 mem)]. 


the SINE right to inspect see infra 


25. Tobin v. Blythe Tp. School Di- 
rectors, 11 Pa. Dist. & Co. 696; Rex 
v. Staffordshire, 6 A. & E. 84, 33 ECL 
68, 112 Reprint 33; Rex v. St. Maryle- 
bone, 5 A, & HB. 268, 31 ECL 609, 111 
Reprint 1166; Ex p. Briggs, 1 E. & E. 
881, 102 ECL 881, 120 Reprint 1141. 
But see Rex v. Leicester, 4 B. & C. 
891, 10 ECL 846, 107 Reprint 1290 
(holding that taxpayers have a right 
to inspect records). 


26. State v. King, 154 Ind. 621, 57 
NE 535; State v. Williams, 110 Tenn. 
549, 75 SW 948, 64 LRA 418; Palacios 
v. Corbett, (Tex: Civ. A.) 172-SW (777; 
Clement v. Graham, 78 Vt. 290, 63 A 
146, AnnCas19138H 1208. 


27. Palacios v. Corbett, (Tex. Civ. 
Nap ae Wy aD YA a 


28. Michigan City v. Marwick, 67 
Ind, A, 294, 116 NE 434, 119 NW 154. 


[a] Effect of audit by county com- 
missioners.—Where county officers 
appeared to be in arrears for several 
years, an audit by the county com- 
missioners of one year is no ground 
for denying a citizen the right to 
examine the books for preceding 
years. Palacios.v. Corbett, (Tex. Civ. 
INS ye tali(hAs FEMUR TE be 

{b] Statutory duty upon specified 
officers to inspect county books does 
not preclude inspection by taxpayers. 
Shean v. King, 154 Ind. 621, 57 NE 


6380 [53 C.J.] 
is sometimes expressly conferred upon taxpayers by 
statute.2® Under such a statute, no limitations can 
be made upon a taxpayer’s right to inspect public 
records save those found in the statute itself,?° and 
contemplation of a lawsuit by the taxpayer is not nec- 
essary to entitle him to inspection;*? nor is the pend- 
ency of an action by the taxpayer necessary,*? but 
rather the right exists as preliminary to an action 
for the purpose of determining whether an action may 
be brought.?? Too, a taxpayer may inspect mu- 
nicipal publie records even for the purpose of bring- 
ing suit against the city.24 Further, statutory pro- 
visions for inspection by taxpayers cannot be avoid- 
ed by public officers by depositing publie documents 
‘outside their offices,?® but they must retain control 
of records and preserve them for inspection;?° and 
a public officer who has transmitted records to an- 
other officer may nevertheless be required to submit 
them to inspection.*? 


[§ 45] c. Abstracters.?® In the absence of a stat- 
ute providing for inspection of public records®® al- 
though there is authority that an abstract company 
or its agents and employees have a right to examine 
and copy public records,*°® subject to such reasonable 
regulations as the recording officer may prescribe,*? 
it has also been held that persons engaged in the 
business of making abstracts of titles to real estate 
are not entitled to have access to public records in 
order to make abstracts thereof for the purposes of 
their business,*? that an abstract company is not en- 
titled to inspect and copy all the records in a public 
office,*® but rather its right of inspection and copy- 
ing is confined to records in which it has an interest 
for the purposes of an immediate transaction.** 


Regulations see infra § 52. 387. In re Thri 


29. See statutory provisions. 
30. Egan v. New York Water Sup- Ne NE 1050 men] a Fase 
ply, 205 N. Y. 147, 98 NE 467,. 41 ‘ 


LRANS 280, AnnCasi1913E 56 [aff 148 [a] 


App. Div. 177, 133 NYS 129] 
[a] Thus, under the provisions of 
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g, 181 App. Div. 865, 
169 NYS 273 [rev 102 


Thus reports of investigators 
for a municipal water department as 
to the cause of bursting of a main 
are within the jurisdiction of the wa- 


[§§ 44-45 
Too, under statutes which provide for access to and 
inspection of public records*® it has been held that 
no person is entitled to make copies of all the records 
in a publie office for the purpose of making a set of 
abstract books for private use or gain,*® or for the 
purpose of publieation,*? and that abstracters of title 
are not entitled to copy all the records in a public 
office for the purposes of their business,**® but rath- 
er their right of inspection is confined to an inspec- 
tion of records in which they have an immediate in- 
terest,4® or which are required to make an abstract 
of title in a particular case in or for which they are 
employed,®° and including the right to make copies, 
extracts, or memoranda in such cases.°1 However, 
there is also authority that under statutes providing 
for inspection of public records,°” abstracters of title 
are entitled to inspect and copy any and all’the ree- 
ords to which the statute grants access, for the pur- 
poses of their business.°*? Under a statute providing 
for inspection of specified records by all persons ei- 
ther for the purpose of making an examination or for 
making or completing an abstract therefrom,®* an 
abstract company has the right to use and copy such 


records in order to make tract indexes for the pur- 


poses of its business.®° And under the express pro- 
visions of some statutes, the right of inspection 1s 
extended to persons or corporations engaged in the 
business of making abstracts of title or abstract 
books.°® Further, under statutory provisions that 
the recording officer shall keep such books and in- 
dexes as are usual or necessary to make abstracts of 
title, and that he shall make such abstracts and charge 
fees therefor, and which also provide for inspection 


v. Collins, 51 Ga, 391, 21 AmR 236. 


48. Randolph v. State, 82 Ala. 527, 
2S 714, 60 AmR 761; Bean vy. Peo., 
7 Colo. 200, 2 P 909; Land Title War- 
ranty, ete., Co. v. Tanner, 99 Ga. 470, 
20 SH (21s) Buck? ve ‘Collins, 1. 2Ga- 
391, 21 AmR.236; Cormack v. Wol- 
Cot Asi Kan, 9301. 15. Pe245. 


Mise. 1, 167 
mem, 


a statute that all books and papers 
connected with any office, board or 
commission acting for or on behalf of 
any county, town, village or munici- 
pal corporation of this state are pub- 
lic records and shall be open, subject 
to reasonable regulations to be pre- 
scribed by the officer having the cus- 
tody thereof, to the inspection of any 
taxpayer, the right intended to be 
conferred is as broad as the language 
used to bestow it, and there is no 
limitation thereof save that found in 
the provision itself, that is, making 
the examination subject to reasonable 
regulations, or in special statutes 
relative to public documents in par- 
ticular departments. Egan v. New 
York Water Supply, 205 N. Y. 147, 98 
NE 467, 41 LRANS 280, AnnCas1913E 
56. 

Regulations see infra § 52. 

81. Egan v. New York Water Sup- 
ply, 205 N. Y. 147, 98 NB 467, 41 LRA 
NS 280, AnnCas1913E 56. 

2. Peo. v. Higgins, 96 Misc. 485, 
160 NYS 721. 

33. Peo. v. Higgins, supra. 

34. In re Ihrig, 181 App. Div. 865, 
169 NYS 273 [rev 102 Misc. 1, .167 
NYS 1051 (aff 223 N. Y. 670 mem, 
119 NE 1050 mem)]. 

Litigant’s right of inspection see 
infra § 49. 

35. Peo. v. Higgins, 96 Misc. 485, 
160 NYS 6720" 

36. Peo. v. Higgins, supra. 


ter department, which can be required 
to submit them to inspection of a tax- 
payer, who is suing the city, although 
they have been transmitted to the law 
department. In re Ihrig, 181 App. 
Div. 865, 169 NYS 278 [rev 167 NYS 
LOSI 102 Mise; i (aff 223 IN) Yo 670 
mem, 119 NE 1050 mem)]. 

Removal or withdrawal generally 
see supra § 39. 

38. Abstracter generally see Ab- 
stracts of Title, 1 C. J. p 365. 

Right of title examiner and insurer 
see infra § 46. 

39. See statutory provisions; 
pra § 41; infra text and note 45. 


40. Shelby County v. Memphis Ab- 
stract Co., 140 Tenn. 74, 203 SW 339. 

41. Shelby County v..Memphis Ab- 
stract Co., supra. 

Regulations see infra § 52. 

42. Scribner v. Chase, 27 Ill. A. 
36; Belt v. Prince George’s County 
Abstract Co., 73 Md. 289, 20 A 982, 10 
LRA 212. 

43. State v. Grimes, 29 Nev. 50, 84 
P 1061, 124 AmSR 883, 5 LRANS 545. 
44. State v. Grimes, supra. 

45. See statutory provisions; 
supra § 41. 

46. Bean v. Peo., 7 Colo. 200, 2 P 
909; Cormack v. Wolcott, 37 Kan. 391, 
15 P 245. 

47. Land Title Warranty, etc., Co. 
v. Tanner, 99 Ga. 470, 27 SH 727; Buck 


su- 


and 


49. Randolph v. State, 82 Ala. 527, 
2 S 714, 60 AmR 761. 


50. Boylan v. Warren, 39 Kan. 301, 
LS PerLi4e% AmSR. 551: 


51. Boylan vy. State, supra. 


52. See statutory provisions; 
supra § 41. 

53. State v. Wiecking, 65 Fla. 70, 
61 S 125; State v. McMillan, 49 Fla. 
248, 38 S 666, 6 AnnCas 537; Day v. 
Button, 96 Mich. 600, 56 NW 8; Bur- 
ton v. Tuite, 80 Mich. 218,-45 NW 88, 
7 LRA 824; Burton v. Tuite, 78 Mich. 
363, 44 NW 282, 7 LRA 73 [dist Dia- 
mond Match Co. v. Powers, 51 Mich. 
145, 16 NW 314 and overr Webber v. 
Townley, 43 Mich. 534, 5 NW 971, 38 
AmR 213]; State v. Rachac, 37 Minn. 
3872, 35 NW 7; Rock County v. Wei- 
rick. 143 Wis. 500, 128 NW 94; ‘Hanson 
v. Hichstaedt, 69 Wis. 538, 35 NW 30. 


{a] Right is continuous right at 
all reasonable hours and times to in- 
spect and make extracts from any 
and all public records included in 
the statute. State v. Wiecking, 65 
Fla. 70, 61 S 125; State v. McMillan, 
49 Fla. 243, 38 S $66, 6 AnnCas 5387. 


54 See statutory provisions. 


55. State v. Rachac, 37 Minn. 872, 
35 NW 7. 


56. 
[a] 


and 


See statutory provisions. 
Statute held constitutional.— 
Stocknan v. Brooks, 17 Colo. 248, 29 
P 746. See Upton v. Catlin, 17 Colo. 
546, 31 P 172, 17 LRA 282. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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§§ 45-48] 


of all books in his office,5’ persons engaged in the 
business of making abstracts of title are not enti- 
tled to access to such tract indexes and other abstract 
books kept by the recording officer and used by him 
in furnishing abstracts of title, in order to copy them 
substantially for use in competition with such offi- 
cer;°> but there is authority to the contrary.®? 


Special statute granting a named firm and its suc- 
cessors and assigns the right to abstract the records 
of a particular county, and to examine such records 
as may be necessary to complete work already com- 
menced by such firm,®® is incapable of enforcement 
by the assigns of such firm where the title of the 
act purports only to extend the privilege to the named 
firm,®* and where the scope of the act does not by its 
terms determine the extent of the privilege granted 
by indicating the character of the work to be done 
or within what time it is to be completed;®? and 
in no event can.such a statute be construed to extend 
to records not in existence at the time of its passage.®* 


Statutory restrictions. Where a statute imposes 
restrictions or limitations on the right to inspect pub- 
he records,®* applicable to all persons,®® it is not 
discriminatory against an abstract company because 
it is subjected to such restrictions like all persons.®® 


[§ 46] d. Title Examiners and Insurers.** In 
the absence of statutory authority®® a corporation 
engaged in the business of examining and guaran- 
teeing titles to real estate is not entitled to access 
to public records in order to make abstracts thereof 
for the purposes of its business;°® and a person or 
corporation engaged in the business of insuring titles 
has no right to inspect all public records and make 
abstracts therefrom in order to set up a rival busi- 
ness to that of the recording officer;*° but such a 
corporation, if employed to examine the title to a 
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particular piece of property, is subrogated to its em- 
ployer’s right of access to the record for that pur- 
pose,*! and the fact that it contemplates insuring 
the title thereto does not affect such right of access.*” 
Under a statute providing for inspection of public 
records?* a title insurance company may search the 
records for the purposes of a particular policy which 
it is employed to issue.** Under a statute which de- 
clares that specified public records shall be open to 
the inspection and examination of the public,’*> a com- 
pany engaged in examining titles and certifying 
thereto has a right to the inspection and examina- 
tion of the records specified in fhe statute as one of 
the public,”® so far as may be necessary to assist in 
the examination of a title for which it is then em- 
ployed," and as long as it does not interfere with the 
recording officer or his assistants in the discharge 
of their duties,** or with the equal rights of other 
persons to such inspection and examination.’® How- 
ever, a title insurance company may, under the terms 
of its charter,’° have the right to examine publie 
records and to make abstracts therefrom for the pur- 
poses of its business.*? 


[§ 47] e. Dealers in Tax Titles. Under a statute 
giving access to public records to all persons having 
occasion to examine them for any lawful purpose,®? 
a dealer in tax titles is entitled to examine and make 
abstracts of such records.** 


[§ 48] f. Publishers; Editors; Reporters. It 
has been held that in the absence of a statute®* the 
publisher or editor of a newspaper has the right to 
inspect public records to acquire material for the 
purposes of his business of selling news,®® but this 
right does not extend to the records of a divorce 
case.°® Under statutes providing for the inspection 


57. See statutory provisions. 


58: Davis v. Abstract Constr. Co., 
ce OLDS le epg Wohi 
9. . Rock County v. Weirick, 143 
wis. 500, 128 NW 94. 


[a] Thus under a statute requir- 
ing registers of deeds, etc., to open 
to the examination of any person all 
books required to be kept in their 
offices, and to permit any person to 
take notes from such books, if coun- 
ty abstract books kept in the office of 
the register of deeds, were a part of 

. the public records of his office, any 
person may copy them under the rea- 
sonable supervision of the register 
even for the purpose of making a 
set of abstract books for competition 
therewith. Rock County v. Weirick, 
143 Wis. 500, 128 NW 94. 


60. See statutory provisions. 


61. Land Title Warranty, etc., Co. 
v. Tanner, 99 Ga. 470, 27 SE 727. And 
see Statutes [36 Cyc 1028 et seq]. 


62. Land Title Warranty, etc., Co. 
v. Tanner, supra. 


63. Land Title Warranty, etc., Co. 
v. Tanner, supra. 


64. See statutory provisions. 


65. State v. McCubrey, 84 Minn. 
439, 87 NW 1126. 
66. State v. McCubrey, supra. 


Statute providing that officer shall 
make search see supra § 41 text and 
notes 4-6. 


67. Right of abstracter see supra 
§ 45. 
68. See statutory provisions; and 


infra text and notes 73-79. 


69. Belt v. Prince George’s County 
Abstract Co., 73 Md. 289, 20 A 982, 10 


LRA 212. 
Fees see infra § 51. 


70. Barber v. West Jersey Title, 
ete, ‘Co; b3eN—d. Eg.. 1585 32: A 222 
[rev 49 N. J. Eq. 474, 24 A 381]. 


71. Barber v. West Jersey Title, 
etc., Co., Supra, 


General right of access see supra 
§ 40. 

72. Barber v. West Jersey Title, 
CtChy CONSO OMNES TO Oooo Awece 
[rev 49 N. J. Eq. 474, 24 A 381]. 


73. See statutory provisions; 
supra § 


Yi lo Peo. v. Reilly, 38 Hun (N. Y.) 
429. 


'75. See statutory provisions. 


76. Bell v. Commonwealth Title 
Ins: ssetes Cowie 9 UE, Sr LoL, - 25. SCE 
569, 47 L. ed. 741 {aff 110 Fed. 828, 49 
CCA 208 (aff 105 Fed. 548)]. 


“The same right of inspection ex- 
ists whether one is examining only 
the title to a single piece of real es- 
tate or the titles to a hundred.” Bell 
v. Commonwealth Title Ins., etc., Co., 
N39 We Svlel, Lo4, 23 SCt 569) 47 Vix 
ed. 741. 


{a] Failure expressly to provide 
against fees.—The fact that a statute 
fails expressly to provide that there 
shall be no fees for the inspection 
which it authorizes does not preclude 
access to such records by a company 
engaged in the business of examining 
titles on the ground that to permit 
such access the recording officer 
would be deprived of fees hereto- 
fore received for searches and certifi- 
eates made by him. Bell v. Common- 
wealth Title Ins., etc., Co., 189 U. S. 
134) 23° SCt569, 47 L- ed: 741. 


and 


And | 


see infra § 51. 


77. Bell v. Commonwealth Title 
Inst, .etcs, i Coie189-U Se 1s 1 28S Oe 
569, 47 L. ed. 741 [aff 110 Fed. 828, 
49 CCA 208 (aff 105 Fed. 548)]. 


78. Bell v. Commonwealth Title 
ins.; ete:, Co, supra. 


Regulations see infra § 52. 


79. Bell v. Commonwealth Title 
Insweetey ‘Cony 189. as: slo lke comet 
569, 47 L. ed. 741 [aff 110 Fed. 828, 
49 ‘CCA 208 (aff 105 Fed. 548)]. 

80. See charter provisions. 


Deen Peo. v. Reilly, 38 Hun (N. Y.) 


82. See statutory provisions. 


83. Aitcheson v. Huebner, 90 Mich. 
643, 51 NW 634. 


84. See statutory provisions; 


su- 
pra § 41; and infra text and notes 
87-91. 

85. Nowack v. Fuller, 243 Mich. 


200, 219 NW 749. 


[a] In Pennsylvania (1) there is 
a conflict in the decisions as to the 
right of a publisher to examine pub- 
lic records for the purposes of pub- 
lication. See cases infra this note. 
(2) Some of the cases hold that a 
publisher may examine public rec- 
ords for publication. Com. v. Bair, 5 
Pa. Dist. 488; In re Marriage License 
Docket, 4 Pa. Dist. 162; In re North 
American’s Application, 40 Pa. Co. 
649. (3) But there is also authority 
to the contrary. In re Marriage Li- 
cense Docket, 4 Pa. Dist. 284; Owens 
Vv. Woolridge, 22 Pa. Co. 237. 


86. In re Caswell, 18 R. I. 885, 29 
A 259, 49 AmSR 814, 27 LRA 82. And 
see supra § 42 text and notes 88, 89. 
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of publie records’? the publisher of a newspaper®® 
or a reporter®® is entitled to inspection for the pur- 
poses of his business to the same extent that the right 
of inspection is given to the public by the statute.®° 
Further, some statutes provide expressly for the 
inspection of specified public records for the purpose 
of publication.*+ 


[§ 49] g. Litigants or Attorneys. A litigant is 
entitled to inspection of a public record for the pur- 
poses of his action.®? Every litigant has the right 
of access to the depositions and exhibits filed in an- 
other cause containing material evidence for the pur- 
poses of his action;°* this right does not depend on 
the litigants having an interest in such depositions 
and exhibits,®°* nor upon his interest in the original 
cause,?® nor upon the fact of its admissibility in the 
litigant’s action,®® nor upon the right or want of 
right in the public to such examination;®" and this 
right eannot be defeated by an order sealing such 
depositions and impounding the exhibits.°* An at- 
torney at law may inspect public records in which his 
client is interested®® upon presentation of satisfae- 
tory evidence of his authority.1 Under the express 
provisions of some statutes? a party or his attorney 


RECORDS 


[§§ 48-51 


is entitled to have a copy of any paper filed in the 
action on application to the clerk of courts.* 


[§ 50] h. Persons Indicted or Accused of Crime. 
A person indicted for a crime is entitled to inspect 
the record of preliminary proceedings relating to the 
offense with which he is charged.* Under a statute 
providing for inspection of public records® a person 
accused of crime has the right to inspect public rec- 
ords relevant to his case. Under a statute provid- 
ing for examination of court records by a person 
affected in any way thereby,’ a person charged with 
an offense is entitled to examine the records of the 
trials of persons who were convicted of offenses upon 
which his offense is based.* 


[§ 51] B. Fees.® In the absence of a statute, au- 
thorizing the recording officer to charge fees for in- 
spection of records in his office,t® persons entitled to 
inspection of such records at common law?t or un- 
der statutory provisions for the inspection of rec- 
ords!? may inspect such records,t* and may make 
memoranda or copies thereof!* without paying a fee 
for the privilege,t® except where independent copy- 
ing or search or other assistance is required of, and 


87. See statutory provisions; and | Boylan v. Warren, 39 Kan. 301, 18 P| ployed by the city to examine such 
supra § 41. 174, 7 AmSR 551. records. Barnard v. Judge Grand 
83. Kalamazoo Gazette Co. v. Kala- [a] Attorney employed by ex-tax Rapids Super. Ct., 191 Mich. 567, 158 
mazoo County Clerk, 148 Mich. 460,| collector to represent him in settle-|NW_ 202. 
111 NW 1070; Bend Pub. Co. v. Han-| ment of his account with the auditor Effect of removal generally see in- 
er, 118 oF OSs ee B6E Jonna has an interest which entitles him to] fra § 39. 
Printing Co. v. MecVeity, 33 Ont. L.| inspect book of auditor in which ac- 7. See statutory provisions 
166, 7 OntWN 796. counts of tax collectors are entered. shat : 
oe 2 8. In re Chantler; 3 Ont. to, TE 
89. Journal Printing Co. vy. Mc- Brewer vy. Watson, 71 Ala. 299, 46 ; 
Weta Gita ees AmR 318; Brewer v. Watson, 61 Ala. [a] Thus a person charged with 
elty, pra. ey. 310. receiving stolen cattle may examine 
90. Journal Printing Co. v. Mc- ie iBrewersvsaWatson a7 lnadasooo the records of the trials of those per- 


Veity, supra. 
91. See statutory provisions. 
92. District of Columbia v. Baker- 


simuth,, UseApp. CD. EC.) 5%4;) Peo: ‘vi. 
Harnett, 224"App. Div. 127, 230 NYS 3. 


46 AmR 318. 


Regulations see infra § 52. 
2. See statutory provisions. 9. 
See State v. 


sons who were tried for stealing cat- 
tle which he is accused of receiving. 
In re Chantler, 8 Ont. L. 111. 


Recovery of fees wrongfully 


Richardson, 129 | paid see infra § 53. 


ORilate 13 Mise: «75, 226) NMS 338, an, 806, 254 Po 367 10. See statutory provisions. 

ane oe pea. Ces oe Fees see Clerks of Courts §§ 34-39.| 11. State v. Grimes, 29 Nev: 50, 

eae oe Reprint) 1457; Barnstable v1 Mandamus to clerk see Mandamus] 84_P 1061, 124 AmSR_ 883, 5 LRANS 

eee ia peak. 308 100 Revriat 588, |§ 109. 545; In re Marriage License Docket, 
B y, aie 2H 3, p : & Dal Di k 55 C 579 4 Pa. Dist. 162; Shelby County v. 
{a] Thus (1) plaintiff in an action] ,.*, 405) yi icon er oe ex’ | Memphis Abstract Co., 140 Tenn. 74, 

against a municipal corporation may De ES NINE NIC TSIEN eX. | 203 SW 339, LRA1918E 939. 


inspect the public records of the city. 
District of Columbia v. Bakersmith, 
18 App. (D. C.) 574; Barnstable v. 
Lathey, 3 T. R..303, 100 Reprint 588. 
(2) Plaintiff in an action for false 
imprisonment may inspect the rec- 
ord of a personal execution under 
which he was arrested. Wilson v. 
Rogers, Str. 1242, 93 Reprint 1157. 
(3) Administratrix, suing for intes- 
tate’s death in automobile accident, 
is entitled to a certified copy of an 
accident report, against motor vehi- 
cle commissioner’s contention that 
this resulted in compelling person 
making reports to testify against 
himself. Peo. v. Harnett, 224 App. 
Dive le, e200 Nis 28 [afielsl tise: 
75, 226 NYS 338, and aff 249 N. Y. 
606 mem, 164 NE 602 mem]. 

Inspection by corporator or taxpay- 
er for purpose of suing city see su- 
pra § 44 text and notes 24, 34. 


93. Ex p. Uppercu, ae U. S. 4385, 
86 SCt 140, 60 L. ed. 36 


94. Ex p. Uppercu, supra. 
95. Ex p. Uppercu, supra. 
96. Ex p. Uppercu, supra. 
97. Ex p. Uppercu, supra. 
98. Ex p. Uppercu, supra. 


99. Phelan v. State, 76 Ala. 49; 
Brewer y. Watson, 71 Ala. 299, 46 
AmR 318; Brewer v. Watson, 61 Ala. 
310; Bond vy. Lockwood, 40 Ill. 119; 


Cre 1738) Wor Sw si2:. 


[a] Thus (1) A person indicted for 
murder may inspect all papers com- 
posing the coroner’s return of testi- 
mony taken at the inquest into the 
death of the person ‘he is accused of 
murdering, where the statute pro- 
vides for preservation of such papers 
and makes no restrictions as to their 
examination. Daly v. Dimock, 55 
Conn. 579, 12° A 405. (2) A person 
under indictment and on trial for 
homicide is entitled, upon proper mo- 
tion, to inspect the record of an in- 
quest of a statutory proceeding to 
discover the murderer, where such 
proceeding is authorized by law and 
the testimony of witnesses taken 
down. Jenkins v. State, 45 Tex. Cr. 
173, 75 SW 312. 


Furnishing accused with evidence 
generally see Criminal Law §§ 2036- 
2038. 


Inspection of grand jury minutes 
see Criminal Law § 2037. 


5. See statutory provisions. 
6. Barnard v. Judge Grand Rapids 


Super. Ct., 191 Mich. 567, 158 NW 
02. 

[a] Thus a city treasurer, ac- 
cused of embezzling and misappro- 


priating city funds, is entitled to in- 
spect books, memoranda, and records 
of his office which have been sent to 
the prosecutor’s office by a firm em- 


Inspection at common law: 
Generally see supra § 40. 
Particular persons see supra §§ 43-50. 


ae U. S.—In re Chambers, 44 Fed. 
Fla.—State v. McMillan, 
243, 38 S 666, 6 AnnCas 537. 


Mich.—Burton v. Reynolds, 102 
Mich. 55, 60 NW 452; Burton v. Tuite, 
78 Mich. 363, 44 NW 282, 7 LRA 73. 


N,. J.—Lum v. McCarty, 39 N. J. L. 
287 [overr Fleraing v. Clerk, 1 Vroom. 
280]; Barber vy. “West Jersey Title, 
ete, Con SsmNaed. 5d, 1 5Sheca eA 222 
[rev 49 Need. Eq. 474, 24 A 381]. 


N. Y.—Townshend v. Register, 2 
E. D. Smith 224; Townshend y. Regis- 
ter of Deeds, 7 ‘HowPr 318. 


N. C.—Newton vy. Fisher, 98 N. C. 
20, 3 SE 822. 


W. Va.—State v. Long, 37 W.: ve 
266, 16 SE 578. 


Inspection under statutes: 

Generally see supra § 41. 

Particular persons see supra §§ 43-50. 
13. See cases supra notes 10-12. 
14. State v. McMillan, 49 Fla. 243, 

38 S 666, 6 AnnCas 537; Newton v. 


Fisher, 98 N. CLEZONS SE 822; In re 
Marriage License Docket, 4 Pa Dist: 
62. 


49 Fla. 


15. See cases supra notes 10-14. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 51-52] 


‘ 


rendered by, the recording officer or his assistants.!° 
It has been held that persons engaged in the busi- 
ness of making abstracts of title or insuring titles!” 
may inspect public records free of charge!’ where 
neither the recording officer nor his deputies render 
any services or aid in the inspection or search;!® 
this right of free examination has been held to ex- 
tend only to those records relating to a particular 
transaction for which the abstracter or title insurer 
is employed,?° but not to all public records in a pub- 
However, where it is held that 
in the absence of a statute abstracters of titles are 
not entitled to inspect public records for the purposes 
of their business,?? such persons have no right to 
abstracts of public records without paying the fee 
provided by statute?* for searches made and copies 
furnished of such records by the recording officer.** 
Further, where additional office facilities are fur- 
nished to an abstracter of title to facilitate his use 
of public records under a statutory right to such 


lic record office.?! 


16. 
786. 


Mich.—Burton vy. Tuite, 
363, 44 NW 282; 7 LRA 73 


N. J:—Lum v. McCarty, 39 N. J. L. 


U. S.—In re Chambers, 44 Fed. 


78 Mich. 


287 [overr Flemming v. Hudson 
County Clerk, 30° N.. J. Le 280). 
N. Y.—Townshend v. Register, 2 


E. D. Smith, 224; ‘Townshend v. 
Register of Deeds, 7 HowPr 318. 


Pa.—In re Marriage License Docket, 
4 Pa. Dist. 162. 


W. Va.—State v. Long, 
266, 16 SE 578. 


[a] Effect of statutes providing 
fees for services by recording officer. 
—(1) The provisions of statutes pro- 
viding for inspection of specified pub- 
lie records by any person or the 
public (see statutory provisions) (2) 
are in no manner limited or restr icted 
by statutory provisions relating to 
the fees of the recording officer for 
searches made by him or his assist- 
ants (In re Chambers 44 Fed. 786. 
And see infra text and note 23). 

Fees for furnishing copies 
searching records: 

Clerks of courts see Clerks of Courts 

§§ 31-63, 81. f 
Recorder or register see Registers 

of Deeds §§ 34-40. 

17. Abstracters, examiners, and in- 
surers of title see supra §§ 45, 46. 


37 W. Va. 


or 


18. Burton v. Reynolds, 102 Mich. 
55, 60 NW 452; Burton v. Tuite, 78 
Mich. 363, 44 NW 282, 7 LRA 73; 


’Shelby County v. Memphis Abstract 
Co., 140 Tenn. 74, 203 SW 339, LRA 
1918H 939. 


19. Burton v. Tuite, 78 Mich. 363, 
44 NW 282, 7 LRA 73. 


20. State v. Grimes, 29 Nev. 50, 84 
P 1061, 124 AmSR 883, 5 LRANS 545; 
Barber v. West Jersey Title, etc., Co., 
53 N. J. Eq. 158, 32, A 222 [rev 49 'N, J. 
Eq. 474, 24 A381]; Newton v. Fisher, 
98 N. C. 20, 3 SE 822 


21. Land Title Warranty, etc., Co. 
v. Tanner, 99 Ga. 470, 27 SE 727; 
Buck vy. Collins, 51 Ga. 391, 21 AmR 
236; State v. Grimes, 29 Nev. 50, 84 
P 1061, 124 AmSR 883, 5 LRANS 
545; Barber v. West Jersey Title, etc., 
Co., 53 N. J. Eq. 158, 32 A 222 [rev 49 
N. J. Hq. 474, 24 A 381]; Newton v. 
Fisher, 98 N. C. 20, 3 SE 822. 


[a] Thus (1) under a_ statute, 
which provides that all books kept 
by any public officer shall be open 
to inspection and which also_ pro- 
vides for fees to be paid when the in- 
spection is made or assisted in by 
the officer a person is not entitled to 
copy all the records of a particular 
office for the purpose of making a 


RECORDS 


to preserve and 
has the right, so 
ute,?> to ener 
fio) and use of s 
to,?° short of rm 


of such records, 


full abstract of their contents for 
publication, without the payment of 
fees therefor (Land Title Warranty, 
etc., Co. v. Tanner, 99 Ga. 470, 27 SE 
T2703" Buckiyi7 Collins) -)1...Gasir391, 21 
AmR 236), (2) since such examina- 
tion and copying requires the con- 
stant supervision and observation of 
the officer as part of his duties to 
keep his records with’ care and secu- 
rity (Land Title Warranty, etc., Co. 
Ve ope supra; Buck vy. Collins, su- 
pra). 


oon See supra § 45 text and note 
42. : 
23. See statutory provisions. 
24. Belt v. Prince George’s County 


Abstract Co., 73 Md. 289, 20 A 982, 10 
LRA 212. 
25.' See supra § 45. 


26. Burton v. Reynolds, 102 Mich. 
55, 60 NW 452. 


Regulations see infra § 52. 
27. Custody and care of records 
see supra § 38. 
ae See statutory provisions. 
Colo.—Upton yv. Catlin, 17 Colo. 


546° 31 P £72, 17 LRA 282; Stocknan 
v. Brooks, ale Colo, 248, 29 P 746. 


cee eee Vemchase.eat TRB VAY 
84 S 752. 

M ; 142 Mass. 
29, 6 NE 559. 

Mich.—Burton vy. Reynolds, 102 


Mich. 55, 60 NW 452; Day v. Button, 
96 Mich. 600, 56 NW 3; Burton v. 
Tuite, 80 Mich. 218, 45 NW 88, 7 LRA 
824; Burton v. Tuite, 78 Mich. 363, 
44 NW 282, 7 LRA 73. 


N. J—Lum y. McCarty, 39 N. J. L. 
287; Barber v. West Jersey Title, 
6c Co. 53 (Ne J. Eig. 158) 32 “Ay 222 
[rev 49 N. J. Eq. 474, 24 A 381]. 


N. Y.—Matter of Allen, 205 N. Y. 
158, 98 NE 470; Peo. v. Richards, 
99 N. Y. 620, 1 NE 258; Peo. v. Reilly, 
38 Hun 429. 


Pa.—In re Marriage License 
Docket, 4 Pa. Dist. 162; In re North 
American’s Application, 40 Pa. Co. 


649. 


Tenn.—Shelby County v. Memphis 
Abstract Co., 140 Tenn. 74, 203 SW 
339, LRA1918E 939. 


Wis.—Hanson _ v. 
Wis. 538, 35 NW 30 


[a] Rules should be made with 
reference to circumstances and to a 
reasonable use of the recorder’s of- 
fice by person seeking access. Day v. 
Button, 96 Mich. 600, 56 NW 3. 


Hichstaedt, 69 


person’s right to inspect and make copies;?° 
these rules must be complied with by persons seek- 
ing to inspect such records.** 
the inspection and use of records, the recording offi- 
cer may make reasonable rules for the orderly con- 
duct of his busi 
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use,”° it is proper to charge a fee for such additional 
facilities as a reasonable regulation of such use.?® 

[§ 52] C. Regulations as to Inspection and Use. 
The recording officer, being charged with the duty 


care for public records in his office,?7 
metimes expressly given him by stat- 
reasonable regulations as to inspec- 
uch records by persons entitled there- 
ules which will deny or abridge any 
and 


Thus with relation to 


iness,°? such reasonable regulations 


as will secure to him and his assistants full use of 
all books and records in his office,?# and which will 
guard against any tampering with or injury to such 
books and records,?* or which will insure the safety 


3° and at the same time will give all 


[b] Resolution of county commis- 
sioners directing recorder to deny the 
use of his office to persons or corpo- 
rations engaged in making abstracts 
is void, in that it divests the recorder 
of the power conferred upon him by 
law of exercising a reasonable dis- 
cretion in the management and gov- 
ernment of his office. Scribner v. 
Chase, 27 Ill. A. 36. 


Right to inspection and use see 
supra §§ 40, 41. 

30. Marsh v. Sanders, 110 La. 726, 
34 S 752; Peo. v. Reilly, 38 Hun (N. 
Y.) 429. 

8l. Upton v. Catlin, 17 Colo. 546, 
31 P 172) 17 “LRA 282) "Stocknan—v- 
Brooks, 17 Colo. 248, 29 P 746; Matter 
of Allen, 205 N. Y. 158, 98 NE 470, 

Right of inspection as subject to 
reasonable regulations see supra §& 
45 text and note 41. 


32. La.—Marsh y. Sanders, 110 La. 
726, 34 S 752. 


Mass.—Nash v. Lathrop, 142 Mass. 
29, 6 NB 559. 


Mich.—Burton v. Reynolds, 102 
Mich. 55, 60 NW 452; Day v. Button, 
96 Mich. 600, 56 NW 3. 


N. J.—Lum vy. McCarty, 39 N. J. L. 


287; Barber v. West Jersey Title, 
ete, Co b3) Nid 0 oe, nome mee 
[rev 49 N. J. Hq. 474, 24 A 381). 


N. Y.—Peo. v. Richards, 99 N. Y. 
620 mem, 1 NE 258. 


Wis.—Hanson  v. 
Wis. 538, 35 NW 30. 


33. U. S.—Bell v. Commonwealth 
Titlesins;(ete., (Con 89s Us saetolema. 
SCt 569, 47 L. ed. 741 [aff 110 Fed. 
828, 49 CCA 208 (aff 105 Fed. 548)]. 


Fla.—State v. McMillan, 49 Fla. 243, 
388 S 666, 6 AnnCas 537. 


Mich.—Burton  v. 
Mich. 55, 60 NW 452; Day v. Button, 
96 Mich. 600, 56 NW 3. 


Minn.—State v. Rachac, 
372, 35 NW 7. 


Nev.—State v. Grimes, 29 Nev. 50, 
ko 1061, 124 AmSR 883, 5 LRANS 
45. 


N. Y.—Peo. v. Richards, 99 N. Y. 
620 mem, 1 NE 258. 


Or.—Bend Pub. Co. v. Haner, 
Or. 105, 244 P 868, 870 [cit Cyc]. 


34 Bell v. Commonwealth Title 
Ins. etc:, Co., 9189 Ul S.u Lod coe Sen 
569, 47 L. ed. 741 [aff 110 Fed. 828, 
49 CCA 208 (aff 105 Fed. 548)]. 


35. State v. Rachac, 37 Minn. 372, 
35 NW 7; Pec. v. Reilly, 38 Hun (N. 
Y.) 429; Bend Pub. Co. v. Haner, 118 
Or. 105, 244 P 868, 870 [cit Cyc]. 


Hichstaedt, 69 


Reynolds, 102 


37 Minn. 


118 
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persons equal access to such records.*® The record- 
ing officer may prescribe the hours during which in- 
spection may be made,’?? the number of employees 
which an abstracter may place in his office for the 
purpose of inspecting and copying records,** and 
that persons making such inspection and use behave 
in a decent and orderly manner;*® and such officer 
may exclude from his office persons who conduct 
themselves in an improper or disorderly manner.*° 
Further, the recording officer may require that one 
seeking access to a record show that he has an in- 
terest in the record to which access is sought,*! that 
the inspection is for a legitimate purpose,** and, 
where such person is an agent or attorney, he may 
be required to furnish some satisfactory evidence of 
his authority.4® It is also a reasonable regulation 
to require persons using records for the purpose of 
making abstracts therefrom to pay a fee for provid- 
ing additional office facilities.4* Under a statutory 
provision that a recording officer provide one or more 
assistants to have custody of records in his office and 
in whose presence inspection of such records is to be 
made,*® such recording officer must supply such as- 
sistants for this purpose;*° but his failure to do so 


XI. SUPPLYING LOST OR 


[§ 54] A. In General. 
records may be restored or substituted by proper pro- 
ceedings brought for that purpose®® at common law,°? 
in equity,®°? or under particular statutes providing 
therefor.°* The purpose of proceedings to restore 
or supply a lost or destroyed record is to reéstablish 


36. Bell v. Commonwealth Title 
Insiuetc., Co, 189. S, 1315523. SCt 
569, 47 L. ed. 741 [aff 110 Fed. 828, 
49 CCA 208 (aff 105 Fed. 548)]; State 
v. McMillan, 49 Fla. 243, 38 S 666, 6 
AnnCas 537; State v. Grimes, 29 Nev. 
50, 84 P 1061, 124 AmSR 883, 5 LRA 
NS 545. 


37. Upton v. Catlin, 17 Colo. 546, 
Base 2, Wt GRA: 2:38:25 


38. Peo. v. Richards, 99 N. Y. 620 
mem, 1 NE 258; Shelby County v. 45. 
Memphis Abstract Co., 140 Tenn. 74, 46. 
208 SW 339, LRA1918H 939. 429. 


{a] Thus (1) the recording officer 47. 
may order that only three persons 48. 
employed by a corporation engaged in 
the business of abstracting records 


AmR 318. 


55, 60 NW 452. 
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Lost or destroyed public 


attorney in court cannot be claimed 
where he appears to 
records for a client, and in such cases |} 39. 
he may be required to furnish satis- 56. 
factory evidence of his authority. 
Brewer v. Watson, 


44. Burton v. Reynolds, 102 Mich. 


Fees see supra § 51. 
See statutory provisions. 59. 
Peo. v. Reilly, 38 Hun (N. Y.) 


Peo. v. Reilly, supra. 
Peo. v. Reilly, 
49. See supra text and note 45: 


[§§ 52-54 


as to searches made by one party does not warrant a 
claimed right in another to inspect such records with- 
out such supervision,*? nor any right to the appoint- 
ment of such assistants other than those in fact ap- 
pointed by the officer,4® such statute*® leaving the 
number of such assistants to be appointed within 
the discretion of the recording officer.°° 


[§ 53] D. Remedies.®! Generally a person who 
has a right to inspect or copy a public record may, 
upon the recording officer’s refusal to permit him 
to do so, enforce his right by mandamus,*°* but not 
by injunetion;°* and it has been held that such per- 
son may also maintain an action for damages against 
the officer.°* Too, where the right to inspect is in- 
volved in a pending legal proceeding, it may be en- 
forced by an order on motion.°® Under the provi- 
sions of some statutes,®® a taxpayer, upon presenta- 
tion of a verified petition before a specified court, 
stating the refusal to permit inspection, is, entitled 
to an order to the recording officer requiring him to 
permit inspection.®* An action may also be main- 
tained to recover fees wrongfully charged by a re- 
cording officer for inspection of his records.°® 


DESTROYED RECORDS*°® 


evidence of its existence, in itself conclusive, and to 
dispense with the necessity of resorting to secondary 
evidence ;°* the object of a statute providing for sup- 
plying lost or destroyed records is the perpetuation 
of facts-evidenced by the record to be supplied;*%® 
and it has been held that the sole object of a statute 


Order for inspection of removed 
inspect public | records see supra § 39 text and note 


See statutory provisions, 


46 57. Neville v. New York Bd. of 
Health, 21 NYS 574. 


58. Lum v. McCarty, 39 N. J. L. 
287; Townshend yv. Register, 2 E. D. 
Smith iGNS Yj)e2242 

Fees see supra 51. 


Cross references: 

Establishment of lost instrument 
generally see Lost Instruments § 3 
et seq. 

aaa ays ee of title see infra §§ 
66-96. 

Lost or destroyed: 


71 Ala. 299, 


supra. 


be permitted to occupy his office to 50. 


copy records. Peo. v. Richards, 99 
N: Y. 620 mem, 1 NE 258. (2) He 
may refuse to permit twenty-five or 
thirty such employees to do so. Peo. 
v. Richards, supra. (3) He may even 
refuse to permit a fourth such em- 
ployee to do so, although such em- 
ployee is claimed to be employed by 
a separate corporation, when in fact 
such corporations are identical. Peo. 
v. Richards, supra. 


39. Peo. v. Reilly, 38 Hun (N. Y.) 
429; Shelby County v. Memphis Ab- 
stract Co., 140 Tenn. 74, 203 SW 339, 
LRA1918E 939. 

40. Peo. v. Reilly, 38 Hun (N. Y.) 
429. 

41. Citronelle Excise Commn. vy. 
State, 179 Ala. 654, 60 S 812; Brewer 
v. Watson, 71 Ala. 299, 46 AmR 318. 

42. Citronelle Excise .Commn. v. 
State, 179 Ala. 654, 60 S 812; Brewer 
v. Watson, 71 Ala. 299, 46 AmR 323. 

43. Brewer v. Watson, supra. 


[a] Presumption of authority 
arising from appearance of licensed 


Peo. v. Reilly, supra. 
Attachment to compel restor- 
ation of wrongfully removed docu- 
ment for inspection see supra § 39 
text and notes 59, 60. 


52. See Mandamus § 350. 


53. Barber v. West Jersey Title, 
Cte COn Dom ING MOC. vl DO .mogmeAN oes 
[rev 49 N. J. Eq. 474, 24 A 381]. See 
also Dickinson v. ‘Kingsbury, 8 Cal. 
A. 179, 96 P 329 (denying injunction 
sought to prevent state officer from 
removing public records on _ the 
ground that plaintiff seeks to inspect 
them). 


-Removal of records see supra § 39. 


54. Brewer v. Watson, 71 Ala. 299, 
46 AmR 318; Brewer v. Watson, 65 
Ala. 88. 


55. District of Columbia v. Baker- 
smith, 18 App. (D. C.) 574; Barnard 
v. Judge Grand Rapids Super. Ct., 191 
Mich. 567, 158 NW 202; Jenkins v. 
State, 45 Tex. Cr..173, 75 SW. 312; 
Barnstable v. Lathey, 3 T. R. 308, 100 
Reprint 588. 


» SI. 


Instrument generally see Lost In- 
struments 38 C. J. p 247. 

Lost record on appeal see Appeal 
and Brror §§ 1785, 2220; Crimi- 
nal Law § 3448. 

Particular instrument: : 
Indictment see Indictments and 

and Informations §§ 69-72. 
Pleading see Pleading §§ 932-934. 
Process see Process § 54. 

Will see Wills, [40 Cye 1295]. 
Secondary evidence of record see Evi- 
dence § 1279 et seq. ' 


60. Proceedings see infra §§ 55— 
64. . 


61. Proceedings at common law: 
Generally see infra §§ 55-64. : 
Inherent power of courts as to court 

records see infra § 56. 


62. See infra § 56. 
63. See statutory provisions; 
infra §$§ 55-64. 


64. Wise v. State, 208 Ala. 58, 93 
Ss a: Peddy v. Street, 87 Ala. 299, 
6 S 8. : 


65. In re Reading Quoiting Club, 
20 Pa. Dist. 28. 


and 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


_§§ 54-55] 

providing for the restoration of court records which 
have been-destroyed is to restore the record as it ex- 
isted, regardless of its regularity or legal effect.°° 
Statutes providing for the restoration of lost or de- 
stroyed records,®* being remedial in their nature and 
object,°® must receive a liberal construction,®® and be 
made to apply to all cases which, under a fair con- 
struction of its terms, it can be made to reach,*° but 
not such as are not included within its provisions."? 


Availability and propriety of remedy. Proceed- 
ings for supplying or restoring lost or destroyed rec- 
ords are available as to all duly recorded public rec- 
ords,’* but they are not available to make a record 
which never existed‘* or to supply papers which are 
lost or destroyed before being recorded ;** and where 
such a record has been lost or destroyed, all that is 
necessary to authorize its restoration is satisfactory 
proof that such record once existed and that it has 
disappeared and cannot be produced,‘**® and any per- 
son interested therein may institute proceedings for 
such purpose.7® The court should, however, pro- 
ceed with great care and caution,’” and require very 
satisfactory proof of the prior ‘existence, loss, and 
contents of such record.*® 


Balance of equities. A court of equity will not 
restore a record where it would be of no benefit to 
the party asking for its restoration, and it would 
be an injury to others by casting a cloud upon their 
title.7® 


Property owner’s duty to iaetore: The fact that 


66. In re Jones, 17 Cal. A. 327, 119 


67. See statutory provisions. 
68. Smith v. Stevens, 82 Ill. 554. 
69. Chicago, etc., R. Co. v. Keegan, 


152 Ill. 413, 39 NE 33; Smith v. Ste- 
vens, 82 Ill. 554. 


ord. 
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court of the proceedings of the coun- 
P 670. ty board of equalization should be [a] 
it could be proved | for 
as any other lost instrument or rec- 
American Trust Co. v. Nash, 111 
Ark. 97, 163 SW 178. 
tion [37 Cyc 1108]. 


lost or destroyed, 
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provision has been made by statute for restoring lost 
or destroyed records®® does not impose any duty upon 
a person to whose property such a record relates to 
incur the trouble and expense of such proceedings.*? 


Amendment distinguished. The restoration of a 
record that once existed and is now lost or destroyed 
is not an amendment or alteration of a record and 
should not be confounded with such an amendment.*? 


[§ 55] B. Proceedings To Restore Records—1. In 
General. In the absence of statute®* the precise 
method of procedure is not well settled or entirely 
uniform in the different states;** and in some states, 
there are both common-law and statutory modes of 
restoring lost or destroyed records.*® Where stat- 
utes prescribe two modes of restoring lost records,*® 
they may be supplied by resorting to either proceed- 
ing.®? Further, where a form of procedure is pre- 
seribed by statute,®*® it is ordinarily held that such 
statutory proceedings are not exclusive,*® and a 
party may elect to proceed either under the common- 
law rules or the provisions of the statutes;®° but it 
has also been held that a lost record must be supplied 
in the manner pointed out by the statute.°! Where 
proceedings are instituted under the statute, its re- 
quirements must be complied with,®? but if all the 
substantial provisions are complied with, and the 
parties are all heard and have their day in court, it 
is sufficient, although the statute is not strictly fol- 
lowed.°®? 


Appointment of commissioner. The statute may 


Civ. A. 315, 29 SW 529. 


Thus, where statutes provide 
substitution of lost or destroyed 
records by the court and for the ap- 
pointment of a commissioner by the 
court to take proof and supply such 
record, either mode of proceeding may 


And see Taxa- 


» : Court records, under courts’ inher-| be resorted to. Puckett v. Morris, 

70. Smith v. Stevens, supra; and|ent power to restore see infra § 56|181 Ky. 374, 206 SW 157; Green v. 

cases infra this note. text and notes 1-5. Stevens, 1 Ky. Op. 36. And see infra 
[a] “Instrument required to be re-| 73, Harlan v. Arthur, 3 SW 151, 8| teXt and notes 94, 95. 


corded.”—A statute providing for re-|KyT, 697. 


storing lost records and including 
records of instruments required to be 
recorded, the lost record of a deed 
comes within the terms of the stat- 
ute.’ Smith v. Ivey, 48 Ala. 48. 

[b] “Office paper.’—(1) Under a 
statute which provides for restoration 
of any original petition, answer, dec- 
laration, plea, bill of indictment, or 
other office paper, a claim affidavit, 
transmitted by the ordinary te the 
superior court, becomes an office pa- 
per, and, if lost or abstracted from 
the office of the latter court, a copy 
of the affidavit as it originally exist- 
ed may be established. Crawford v. 
Crawford, 139 Ga. 68, 76 SE 564. (2) 
Under such statute a written sen- 
tence in a criminal case continues to 
be an office paper in the superior 
court, although not recorded therein, 
and if lost, may be supplied. Teasley 
v. Nelson, 164 Ga. 242, 138 SE 72. 

71. Wise v. State, 208 Ala. 58, 93 
S 886 

fale Tax assessments.—A statute 
dealing with records judicial, provid- 
ing for substitution of the papers 
and records in a cause, is not intend- 
ed to apply to substitution of lost 
tax assessments. Wise v. State, 208 
Ala. 58, 93 S886. And see Taxation 
[37 Cyc 1066]. f 

72. Smith v. Ivey, 48 Ala. 48; 
American Trust Co. v. Nash, 111 Ark. 
97, 163 SW 178; Knowlton v. Macken- 
zie, 110 Cal. 183, 42 P 580. 

[a] Equalization board records.— 
If the record required by statute to 
be kept by the clerk of the county 


74. Lovelady v. Hockenhull, 58 Ga. 
469; State v. Simpson, 67 Mo. 647. 

75. Evidence see infra §§ 60-62. 

76. Parties see infra § 57. 

77. See infra § 62. 

78. Sufficiency of evidence see in- 
fra § 62. 

79. Beattie v. Whipple, 154 Ill. 273, 
40 NE 340; Strong v. Shea, 83 Ill. 
575. 

Jurisdiction of equity to restore see 
infra § 56. 

80. See statutory provisions. 

81. Shannon v. Hall, 72 Ill. 354, 22 
AmR 146. 

Election of statutory or common- 
law remedy see infra § 55. 

82. Blakemore vy. Wilson, 
A. 454. 

Amendment and correction: 
Generally see supra §§ 28-33. 
Court records see Courts §§ 395-403; 

Judgments §§ 436-483. 

83. See statutory provisions. 

84 Pearce v. Thackeray, 13 Fla. 
574. 

85. Pruit v. Pruit, 43 Ala. 73; 
Com. v. Keger, 1 Duv. (Ky.) 240; 
State v. Sargent, 145 Minn. 448, 177 
NW 638. And see statutory provi- 
sions. 

86. See statutory provisions. 

87. Puckett v. Morris, 181 Ky. 374, 
206 SW 157; Green v. Stevens, 1 Ky. 
Op. 36; Hayden v. Dunaway, 9 Tex. 


Ga 


88. See statutory provisions. 


89. Ky.—Bush v. Lisle, 86 Ky. 504, 
6 SW 330, 9 KyL 667. 


La.—Halphen vy. Guilbeau, 
Ann. 710. 


Mo.—Parry v. Walser, 57 Mo. 169. 


.N. C.—Mobley v. Watts, 98 N. C. 
284, 3 SE 677; Cowles v. Hardin, 91 
ING Cacia 


Pa.—In re Reading Quoiting Club, 
ZOMPa. Dist..2 8. 


Tenn.—Hale v. Hord, 11 Heisk. 232. 


Tex.—Johnson vy. Skipworth, 59 
Tex. 473. 


Effect of statutes on admissibility 
of evidence as to contents of lost or 
destroyed records generally see HPyvi- 
dence § 1319. 


90. Parry v. Walser, 57 Mo. 169; 
Cowles v. Hardin, 91 N. C. 231; Jonhn- 
son v. Skipworth, 59 Tex. 473. 


91. Ellis v. State, 110 Miss. 1, 69 
Sesiigs 


[a] Thus conviction and sentence 
on trial de novo on appeal from jus- 
tice court to circuit court upon sub- 
stituted record prepared by district 
attorney, without conformity to stat- 
utory provisions for supplying lost 
records, will be reversed. Ellis v. 
State, 110 Miss. 1, 69 S 819. 


92. Cowles v. Hardin, 79 N. C. 577; 
Galbraith v. McFarland, 3 Coldw. 
(Tenn.) 267, 91 AmD 281; Graves v. 
Keaton, 3 Coldw. (Tenn.) 8 


93. Bush v. Lisle, 86 Ky. 504, 6 SW 
330, 9 KyL 667. 


37 La. 
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provide for the appointment of a commissioner by the 
court to take proof and supply the lost record from 
the proof so taken,®* as in Kentucky. 

Preservation of worn records distinguished. A 
contract of county commissioners for the copying of 
deed books, somewhat worn or dilapidated or faded, 
in the office of the clerk of the superior court by an 
unofficial person, is not a proceeding seeking to es- 
tablish lost, destroyed, or mutilated records, author- 


ized by statute.®° 


94. See statutory provisions. 


95. See St. §§ 3991-4000. 
[a] Under this statute: (1) a 
commissioner cannot be appointed 


merely to supply a copy of a record, 
when the copy is lost, as another copy 
ean be made from the original. Coop- 
er vy. Bramel, 7 KyL 828. - (2) The 
mode of procedure for procuring such 
appointment is not prescribed by the 
statute. Deshong v. Cain, 1 Duv. 
(Ky.) 309. (3) And a@ petition veri- 
fying all the facts is a proper mode 
of procedure for the appointment of 
a commissioner. Deshong v. Cain, 
supra. (4) Upon the taking of testi- 
mony before such commissioner the 
person offering it must first file an 
affidavit that there is no attested copy 
of such record in existence known to 
him. Haney v. McClure, 88 Ky. 146, 
10! SW 42:7, 10 Kyi 711. - (5) Where 
such a commissioner takes a deposi- 
tion, and certifies thereto, styling 
himself as such, it must be presumed 
that he was appointed to such office 
under the authority of the statute, 
that he was authorized to take and 
report evidence in writing, and by 
deposition, and that he gave public 
notice of the time and place of his 
sittings as required by the statute. 
Green v. Stevens, 1 Ky. Op. 36. (6) 
A commissioner’s report which recites 
in narrative form the various steps 
taken in the case as shown by the 
proof filed with the report, is insuffi- 
cient, as the report must actually 
supply the lost record. Puckett v. 
Morris, 181 Ky. 374, 206 SW 157. 


96. Henry v. Means, 137 Ga. 153, 
72 SH 1021. 

Copying or preserving old or worn 
records see supra § 38 text and notes 
32-43. 

97. See statutory provisions. 


Records included or not included 
under statutes see supra § 54. 


98. Baxley v. Jackson, 216 Ala. 
411, 113 S 500; Alabama, etc., R. Co. 
v. Ventress, 149 Ala. 658, 42 S 1017; 
Chicago Title, etc., Co. v. Hagler Spe- 
cial School Dist., 178 Ark. 443, 12 SW 
(2d) 881; Cornelius v. Memphis City 
Bank; 3: Tenn, Ch. 5. 

99. Baxley v. 
411, 13 S 500; 


Jackson, 216 Ala. 
Lilly v. Larkin, 66 
Ala. 110; In re Shoup, 130 Kan. 53, 
285 P 554; Lowrance v. Richardson, 
23 Okl. 348, 100 P 529; Reutlinger v. 
State, (Ok Cr.) 277 /P950; 


1. Ala.—Baxley v. Jackson, 216 
Ala. 411, 113 S 500; State v. Hllis, 
211 Ala. 489, 100 S 866; Wise v. State, 
208 Ala. 58, 93 S 886; State v. Powell, 
184 Ala. 46, 63 S 542; Alabama, etce., 
R. Co. v. Ventress, 149 Ala. 658, 42 S 
1017; Ward v. State, 78 Ala. 455; 
Lilly v. Larkin, 66 Ala. 110; Taylor 
v. McElrath, 35 Ala. 330; Adkinson 
v. Keel, 25 Ala. 551; Doswell v. Stew- 
art, 11 Ala. 629; McLendon v. Jones, 


8 Ala. 298, 42 AmD 640; Dozier v. 
Joyce, 8 Port. 303. 
Ark: —Onicaron autle,, ete., Cols Vv. 


Hagler Special School Dist., 178 Ark. 
443,12 SW (2d) 881; Ft. Smith Auto., 
etce., Co. v. Nedry, 100 Ark. 485, 140 
SW 711; Garibaldi v. Carroll, 33 Ark. 
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[§§ 55-56 


[§ 56] 2. Jurisdiction. Jurisdiction with regard 
to the restoration of lost or destroyed records is in 
oS some cases expressly conferred by statute.°* But 
a statute which gives such jurisdiction to a court as to 
its own records is merely declaratory of the common 
law,?® or merely cumulative,®® for every court of gen- 
eral jurisdiction has, independently of statute, the 
power to restore or supply its own records where they 
have been lost or destroyed,! either in whole or in 


part,? and this power may be exercised either after* 


568. But see Webb v. Hanger, 2 Ark. 
124 (holding that lost or destroyed 
judgment cannot be reinstated on rec- 
ord). 


Cal:—Invre Jones’ Hst., 17 Cale €A. 
327, 119. P 670/671 [cit Cyc}: 

Fla.—Roberson vy. State, 45 Fla. 94, 
34 S 294; Pearce v. Thackeray, 13 Fla. 
574; Keen v. Jordan, 13 Fla. 327. 


Ga.—Nixon v. Lehman, 137 Ga. 516; 
73 SE 747; Clegnorn v. Johnson, 69 
Ga. 369. 


Ida.—Elliott v. Wirth, 34 Ida. 797, 
VISA POT OR. 

Ill.—Rardin v. Rardin, 271 Ill. 216, 
110 NE 834; Vail v. Iglehart, 69 Il. 
332; Roberts v. Perrine, 247 Ill. A. 
259; Blakemore v. Wilson, 61° Ill. A. 
454; Goetz v. Koehler, 20 Ill. A. 233. 


Ind.— Wills v. Wills, 176 Ind. 631, 
96 NE 763. 


Iowa.—Ormsby v. Graham, 123 
Iowa 202, 98 NW 724; Emmet Coun- 
ty v. Peterson, 48 Iowa 695; Loomis 
v. McKenzie, 48 Iowa 416; ‘Gammon 
v. Knudson, 46 Iowa 455. 


Kan.—In re Shoup, 130 Kan. 58, 285 
P 554, 556 [eit Cyc]. 

Ky.—Montgomery v. Viers, 130 Ky. 
694, 114° SW 251; Deshong .v. Cain, 
1 Duv. 309%, Com. “v. Keger, 1. Duy. 
240; Cooper v. Bramel, 7 KyL 828. 


La.—Garland v. Roy, 18 La. 605. 


Me.—Clark v. Stetson, 113 Me. 276, 
93 A 741; State v. Ireland, 109 Me. 
158, 838 A 453, 41 LRANS 1079, Ann 
Cas19138E 604. 


Minn.—Haney v. Haney, 163 Minn. 
114, 203 NW 614; State v. Sargent, 
145 Minn. 448, 177 NW 633; Red Riv- 
er, ete, R. Co. v. Sture, 382 Minn. 95, 
20 NW 229. 


Miss.—Welch v. Smith, 65 Miss. 
394, 4 S 340; Bowman v. McLaughlin, 
45 Miss. 461. ‘ 


Mo.—St. Louis, ete., R. Co. v. Hol- 
laday, 131 Mo. 440, 33 SW 39; Julian 
v. Ward, 69 Mo. 153; State v. Simpson, 
67 Mo. 647; George v. Middough, 62 
Mo. 549; Adams v. St. Louis-San 
LranciscomrnnCo, (GAD) 25.1 SV ease 
Warder, etc., Co. v. Libby, 104 Mo. A. 
140, 78 SW 338. 


Woe J.—Frame y. Boyd, 35 N. J. L. 


N. M.—Springer v. Wasson, 25 N. M. 
So Locos ez OOMLCLt (Cyvelk 
F Ae Y.—White v. Lovejoy, 3 Johns. 
48. 


N. C.—State v. McDraughon, 168 
N. C. 131, 88 SE 181; Moye v. Petway, 
75 N. C. 165; Greenlee v. McDowell, 
of N. C. 481; Harris v. McRae, 26 N. 

iter le 

Oh.—Hollister. v. Lucas County 
Dist “Cth. 3" Oh. SHe201, 70FAmD* 100: 

Okl.—Lowrance v. Richardson, 23 
Okl. 3438, 100 B 529%) Reutlingeer= v. 
State, (Cr.) 277 P 950. 

Pa.—In re Reading Quoiting Club, 
20 Pa. Dist. 28; In re Covington Road, 
1 Wilcox 117. 
eon C.—Dubois v. Thomas, 14 S. C. 


cs 


Tenn.—Pierce v. State Bank, 1 Swan 


265; State v. Harrison, 10 Yerg. 542 
[overr on other grounds State v. Gard- 
ner, 13 Lea 134, 49 AmR 660]; Cor- 
nelius v. Memphis City Bank, 3 Tenn. 
Ches, 

Tex.—Hayden v. Dunaway, 9 Tex. 
Civ. A. 315, 29 SW. 529; Bennett. y- 
State, 77 Tex Cr. 610, 129" S.vvr ato. 


Wash.—State v. Whitehead, 88 
Wash. 549, 153 P 349. 

[a] At common law and independ- 
ent of any statute, courts have in- 
herent power to preserve their own 
records and to substitute copies of 
lost records. State v. Ireland, 109 Me. 
158, 83 A 458, 41 LRANS 1079, AnnCas 
191356 604. 4 

{b] District court, independently 
of statute, may restore its lost rec- 
ords, either before or after judgment. 
Springer v. Wasson, 25 N. M. 379, 183 
P 398) 400° felt Cyelt 

[ec] Probate court has inherent 
power to entertain application for or- 
der to restore or substitute papers 


lost from its files. In re Shoup, 130 
Kan> 53, 285 P 5654. 
[d] Court of ordinary, being a 


court of general jurisdiction concern- 
ing the administration of estates, has 
the power to establish a copy of one 
of its own orders which has been re- 
corded, where both the order and the 
book containing its record are lost. 
ean v. Lehman, 137 Ga. 516, 73 SE 
ue 


{e] Record of appointment of next 
friend.—In a minor’s personal in- 
jury action, where the application for 
the appointment of his next friend, his 
consent to act, and the order of the 
clerk making the appointment were 
lost, the court, on sufficient evidence, 
had power to permit those papers to 
be supplied by filing copies thereof. 
Adams vy. St. Louis-San Francisto R. 
Co., (Mo. A.) 251 SW 124. 


{f] Will—Where a will was lost 
pending appeal from refusal to pro- 
bate it, a motion to, supply the files 
is within the jurisdiction of the cir- 
cuit court, not being a proceeding to 
establish a lost will. Rardin v. Rar- 
din, 271 Ill. 216, 110 NE 834. To same 
effect In re Shoup, 130 Kan. 53, 285 P 
554 (restoring contents of will miss- 
ing from files). And see Wills [40 Cye 
1295 et seq]. 


Correction and amendment of court 
record see Courts §§ 395-403; Judg- 
ments §§ 436-483. 

Jurisdiction of justice of peace see 
Justices of the Peace § 885. 


2. Wise v. State, 208 Ala. 58, 93 S 


886; Lilly v. Larkin, 66 Ala. 110; 
Bishop v. Hampton, 19 Ala. 792; 
Loomis v. McKenzie, 48 Iowa 416; 


State v. Whitehead, 88 Wash. 549, 
153 PB 349. 


[a] Where part of record is sub- 
stituted, the substitute must be con- 
sistent with the part remaining on 
file and must not alter or vary its 
legal effect as evidence. Wise v. 
State, 208 Ala. 58, 938 S 886; Bishop 
v. Hampton, 19 Ala. 792. 


Order to restore whole record only 
see infra § 63 text and note 22. 


3. Wise v. State, 208 Ala. 58, 93 S$ 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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a 


§§ 56-57 


or before* judgment, or on a motion during the trial 
of a case. This jurisdiction exists as to the records 
of a court which such court succeeds,* but where a 
case is transferred from an old county to a new one, 
lost court papers should be established before the 
transfer in the court of the old county.? Courts of 
equity have jurisdiction of proceedings to restore lost 
or destroyed records,*® and statutes providing a par- 
ticular procedure for such purpose do not divest 
courts of equity of their jurisdiction;® but a court of 
equity will not ordinarily exercise its jurisdiction 
where there is an adequate remedy at law,!” or for the 
purpose of restoring the lost or destroyed record of a 
court of law.‘ Further, only a court of competent 
jurisdiction has power to authorize the restoration 
of a lost or destroyed record,!? and such power can- 
not be exercised by a clerk,'* or by a grand jury;4 
nor can parties to the proceeding agree upon a record 
to be substituted without any evidence as to the con- 
tents of the original.t® Under a statute relating to 
substitution of lost records,!® proceedings to supply a 
lost bill of exceptions must be instituted in the trial 
eourt and not in the appellate court.!? 

[§ 57] 3. Parties. Under some statutes!® any 


person interested may institute proceedings for the 
restoration of a lost or destroyed record;!® and un- 
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der such a statute the remedy is not confined to par- 
ties to the record of the original proceeding, but it 
extends to parties interested in the matter evidenced 
by the record.2® Any number of persons interested 
may join as parties in the motion or application.*? 
It has been held that in a proceeding to restore the 
lost record of a cause to the docket, the opposite 
party to such cause should be made a party,?? and 
that such a proceeding cannot be maintained against. 
the clerk of courts alone.?? Upon a motion by a pri- 
vate person to restore lost records of proceedings be- 
tween himself and the state, the latter is a necessary 
party;°4 and under some statutes,?® in a proceed- 
ing to supply records or papers forming links to 
plaintiff’s title to land, parties in possession elaiming 
adversely are necessary parties.?° All persons whose 
estates are affected by the record in question ought 
properly to be made parties,?* and it has been held 
that, if any of them are unwilling to join in the mo- 
tion, any of the other parties have a right, by se- 
curing the costs, to use their names.28 A person who 
is not adversely affected by ae record of a de- 
cree is not a proper party defendant to a proceeding 
to substitute such record.2® Where a statute pro- 
vides that the proceeding shall be binding only as be- 
tween the applicant and those who have been noti- 


886; Taylor v. McElrath, 35 Ala. 330; ee 12; Newton y. Strang, 48 Mo. A.] Such sale, where such records are ma-+ 
Doswell v. Stewart, 11 Ala. 629; Wil- Graves v. Keaton, 3 Coldw.| terial evidence of a link in his chain 
Berson Vv. Branham, 6 Alas $085, Bite Coen 8. of title. Arnett v. Birmingham Coal, 
iams v. Powell, 9 ort. (Ala. 5 , ete:, Co, 173) Ala. 53:2) 50) 1S esoue 

Red River, etc., R. Co. v. Sture, 32 13.. Graves _v. peck on, SMO [b] Sub nt rchaser of GS 
Minn. 95, 20 NW 229; Springer v.|..14. Com. vy. Keger, 1 Duv. (Ky.) sequent Dore 1a cet 


Wasson, 25 N. M. 379, 183 P 398, 400 
felt Cyeq. \ 


4 Wise v. State, 208 Ala. 58, 93 S 
886; Red River, etc., R. Co. v. Sture, 
32 Minn. 95, 20 NW 229; Springer v. 
Wasson, 25 N. M. 379, 183 P 398, 400 
ee Cyc]; Harris v. McRae, 26 N. C. 


5.~ Morris v. Ogle, 56 Ga. 592. 


6 Wise v. State, 208 Ala. 58, 93 
S 886; Taylor v. McElrath, 35 Ala. 
330; Bishop v. Hampton, 19 Ala. 792; 
Stanly v. Massingill, 63 N. C. 558. 


[a] Courts succeeding to jurisdic- 
tion of other courts.—(1) Where a 
probate court is a continuation of the 
old orphans’ court it has power to sup- 
ply the lost or destroyed records of 
that court. Taylor v. McHlrath, 35 
Ala. 330. (2) Superior courts under 
a new judicial system have power to 
supply lost or destroyed records of 
the former county courts and superior 
courts of law and equity. Stanly v. 
Massingill, 63 N. C. 558. 


[b] Judgment never entered.—A 
statutory application to supply a lost 
record cannot be made the means of 
getting on the record a judgment or 
‘decree which never was entered there, 
or of completing a record imperfect- 
ly entered. Box v. Delk, 47 Ala. 729. 


ae McDougland v. Maitland, 30 Ga. 


8. State v. Ellis, 211 Ala. 489, 100 
S 866; Wise v. State, 208 Ala. 58, 93 
S 886; Davies v. Pettit, 11 Ark. 349; 
Ikeen’ v. Jordan, 13 Bia: 327; Hale 
v. Hord, 11 Heisk. (Tenn:) 232. 


on) Keen vem organ wach Blan 932.05 
Hale v. Hord, 11 Heisk. (Tenn.) 232. 


10. Davies v. Pettit, 11 Ark. 349; 
Fisher y. Sievres, 65 Ill. 99. 


11. Davies v. Pettit, 11 Ark. 349; 
Keen v. Jordan, 13 Fla. 327; Fisher 
v. Sievres, 65 Ill. 99; Welch v. Smith, 
65 Miss. 394, 4 S 340. But see Hale v. 
Hord, 11 Heisk. (Tenn.) 232 (holding 
that equity will supply lost record 
in ejectment). 
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240 (neither by .common law nor by 
statute is a grand jury authorized to 
supply lost or destroyed records). 


15. Griswold v. Griswold, 13 Leg 
Int Cea.) .299; 


16. See statutory provisions. 


17. Moore v. Nordyke, (Tex. Civ. 
A.) 275 SW 849. 


Supplying lost records on appeal 
generally see Appeal and Hrror § 1785. 


18. See statutory provisions. 


19. Moore v. Braswell, 207 Ala. 333, 
92 S 451; Arnett v. Birmingham Coal, 
etc Com dl emAlay bod, Doss) cols Meru 
v. Pruit, 43 Ala. 73; In re Jones, 17 
Cali vAl 3 2ne wo) Preiss Hay dene vs 
ar ae kan Oe Rexsa@iva: Aces 15, 2955 Wi 

[a] Divorced wife.—Where a final 
decree was made following the terms 
of a will and distributing certain real 
property to the testator’s son as sole 
heir for the period of his natural life 
with a disposition on his death, ‘‘pro- 
vided, however, that in case of the 
death of the son before his wife she 
should have during her natural life 
and while she remained his widow, 
the sum of three hundred dollars per 
month and one-half of the income 
given to her children under the will,” 
and thereafter the wife obtained a 
divorce from the son, and was award- 
ed permanent alimony and the son 
thereafter married again, and at his 
death left a will providing that the 
divorced wife should receive alimony 
as agreed, the wife was a party enti- 
tled to have the probate records re- 
stored under the statute. In re Jones, 
imC ae sAgeoc is Loeb 6:0: 


20. Moore v. Braswell, 207 Ala. 333, 
92S 451; Arnett v. Birmingham Coal, 
le Co., 173 Ala. 532, 55 S 831; Hay- 
den v. Dunaway, 9 Tex. CivinArysild; 
29 SW 529. 


[a] Owner who was not a party to 
proceedings for guardian’s sale of 
land may institute proceedings for 
substitution of probate records and 


erty set apart to the widow and con- 
veyed by her is a party in interest 
within the statute, who is justified in 
filing a petition to substitute the lost 
record of the probate proceedings set- 
ting the property aside to the widow. 
Moore v. Braswell, 207 Ala. 333, 92 S 
451. 


a1 Pruiteveeclule.43Alaveior 
22. Snyder v. Copes, 5 La. Ann. 666. 
23. Snyder v. Copes, supra. 


ke Buchanan v. Beckham, 18 Ga. 


25. See statutory provisions. 


26. Buchanan Co. v. Smyth, 115 Va. 
704, 80 SE 794. 


27. Gilbert v. Beck, 42 Ala. 5043. 
Cowles v. Hardin, 79 N. C. 577. 


{a] Thus, in a proceeding to sub- 
stitute a decree, the original records: 
of the court having been destroyed, 
the proper practice is to make the mo- 
tion in the name of all the parties in 
whose favor the decree is rendered. 
Gilbert v. Beck, 42 Ala. 504. 


28. Gilbert v. Beck, supra. 


[a] To substitute decree for one 
that has been destroyed, the “proper 
practice is to make the motion in the 
name of all the parties in whose fa- 
vor the decree is rendered. It will 
not do to allow a separate proceeding 
in the name of each party; and all 
the parties to the decree must be made 
parties to the motion.’ Gilbert v. 
Beck, 42 Ala. 504, 505. 


29. McDonald v. Des Moines Valley 
R. Co., 61 Iowa 192, 16 NW 89. 


[a] Thus a corporation which 
owns a tract of land through the fore- 
closure of a deed of trust executed 
and recorded before the institution of 
an action to quiet title is not a prop- 
er party defendant to a proceeding to 
restore the lost decree in such action, 
since it cannot be adversely affected 
by such decree. McDonald v. Des 
Moines Valley R. Co., 61 Iowa 192, 16. 
NW 89. 
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fied,?° such persons as are notified cannot object that 
other persons are not made parties.*? 

[§ 58] 4. Motion, Application, or Petition. Pro- 
ceedings to restore or supply a lost or destroyed ree- 
ord are usually instituted by application or motion 
to the court®? made upon proper notice where notice 
is required;** but under some statutes** the prop- 
er proceeding to reinstate a judgment, the record of 
which has been lost or destroyed, is not by motion, 
but upon petition and answer as in ordinary eases at 
law.?5 

Necessary allegations. An application for the res- 
toration of a lost court record should contain allega- 
tions showing the interest of the moving party and 
his right to apply for restoration.*® Too, the peti- 
tion must allege the substance of the record which is 
sought to be established in place of the original,?? 
and that the original was lost or destroyed.** Un- 


der some statutes,*® it is necessary to allege that a’ 


certified copy cannot be obtained.*°® 
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complaint or petition shall be sworn to as in other 
actions, the want of a proper verification is a fatal 
defect.*? 

Amendment; abandonment. In a proceeding to 
establish a copy of a lost record, the date of the rec- 
ord, as alleged in the pleading, may be changed by 
amendment,*” and the motion may be amended to 
furnish substantial copies of the records sought to 
be substituted.4? Further, the applicant in the pro- 
ceedings may abandon the whole or any part of his 
application or amend it by striking out a part there- 
Olsss 


Demurrer to plea. A plea by general denial to a 
petition to substitute a lost record is not demurra- 
ble.45 

[§ 59] 5. Notice of Motion or Application. Un- 
der some statutory provisions*® and generally, on 
proceedings to supply or restore a lost or destroyed 
record, reasonable notice thereof should be given to 
the party or parties adversely interested,*7? and it 
has been held that an order of substitution made 


Verification. Where the statute requires that the 


30. See statutory provisions. 
Notice see infra § 59. 
eat: De Wolf v. Boswell, 65 Ill. A. 


32. Ala.—Peddy v. Street, 87 Ala. 
ee" 6 S 3; Adkinson v. Keel, 25 Ala. 


52 hac ois cen v. Thackeray, 13 Fla. 


Ga.—Teasley v. Nelson, 164 Ga. 242, 
138 SE 72; Crawford v. Crawford, 
139 Ga. 68, 76 SE 564; Nixon v. Leh- 
man, 137 Ga. 516, 73 SE 747; Ex p. 
Calhoun, 87 Ga. 359, 13 SE 694; Cleg- 
horn v. Johnson, 69 Ga. 369; Eagle, 
ete., Mfg. Co. v. Bradford, 57 Ga. 249; 
Morris y. Ogle, 56 Ga. 592. 


Ind.—Spears v. Work, 29 Ind. 502. 

Pa.—In re Reading Quoiting Club, 
20 Pa. Dist. 28. 

Tenn.—Galbraith v. McFarland, 3 
Coldw. 267, 91 AmD 281; Graves v. 
Keaton, 3 Coldw. 8. 


Tex.—Hayden v. Dunaway, 
Civ. A. 315, 29 SW 529. 

33. Notice see infra § 59. 

34. See statutory provisions. 

35. Besshears v. Rowe, 46 Mo. 501. 

36. Russell vy. Lillja, 90 Ill. 327. 

[a] Allegations held sufficient.— 
Allegations that petitioner is de- 
scribed in a judgment, sought to be 
restored on record, as thé person in 
whose favor it was rendered, suffi- 
ciently show his interest and right to 
maintain the proceeding to restore the 
record. Russell v. Lillja, 90 Ill. 327. 


[b] Damage to petitioner.—)Hhx- 
press allegations that. failure to re- 
store the record will result in dam- 
age to the petitioner is not necessary 
where his interest and right to bring 


9 Tex. 


the proceeding are otherwise suffi- 
gently alleged. Russell vy. Lillja, 90 
100 Reeve 


37. Ex p. Calhoun, 87 Ga. 359, 13 
SE 694; Russell v. Lillja, 90 Ill. 327; 


Vail v. Iglehart, 69 Ill. 332; Spears v.” 


Work, 29 Ind. 502; Hayden v. Duna- 
way, 9 Tex. Civ. A. 315, 29 SW 529. 


[a] Contents of record need not be 
stated in hec verba or in minute de- 
tail, or with literal accuracy. Russell 
v. Lillja, 90 Ill. 327; Vail v. Iglehart, 
€9 Ill. 332. 


[b] Judgment on bond.—A motion 
alleging the names of the parties to a 
judgment, the court in which and the 
date when it was rendered, the amount 
thereof, that it was rendered on a 


‘described bond, and that the record of 
the judgment was destroyed by fire 
sufficiently alleges the substance of 
the destroyed record. Spears v. Work, 
29 Ind. 502 (decided by divided court). 


[c] Record of confessed judgment. 
—(1) An application for restoring the 
lost record of a confessed judgment 
should allege the substance of the 
warrant of attorney and cognovit. 
Vail v. Iglehart, 69 Ill. 332. (2) 
Where the record of such judgment is 
sought to be restored, allegations 
showing jurisdiction of the parties 
and the subject matter in the original 
proceeding, that the matter was ad- 
judicated, the amount found was con- 
fessed to be owing to plaintiff, a re- 
covery, and the award of execution, 
are sufficient to state the substance 
of the record. Russell v. Lillja, 90 
UGS eA (3) A petition to restore 
such a judgment is insufficient where 
it fails to allege whether the judg- 
ment was rendered at a regular term 
of court or in vacation, the substance 
of the warrant of attorney or cogno- 
vit, or by whom it was signed. Vail 
v. Iglehart, supra. 


[d] Attaching copies.—Under a 
statute which provides that substan- 
tial copies of records sgught to be re- 
stored may accompany the motion if 
certified copies cannot be obtained, 
formal instruments, as copies of such 
records, need not be attached where 
the substance of the record is averred 
in the motion. Hayden v. Dunaway, 9 
Mex, Civ. A. 3115," 29 “Siw, 529° 


33, Ex p. Calhoun, 87) Ga.. 359, 13 
SE 694; Russell v. Lillja, 90 Ill. 327; 
Vail v. Iglehart, 69 Ill. 332; Spears 
v. Work, 29 Ind. 502; Hayden v. Dun- 
away, 9 Tex. Civ. A. 315, 29 SW 529. 


39. See statutory provisions. 


40. Wills v. Wills, 176 Ind. 631, 96 
NE 763. 


[a] Thus where a complaint to re- 
instate a residence affidavit, in an ac- 
tion for divorce, did not allege that a 
certified copy thereof could not be 
obtained, it was not sufficient under a 
statute, authorizing a reinstatement 
of any paper or part thereof, which 
had been lost or destroyed, on com- 
plaint in the court which had juris- 
diction over the same, showing the 
loss of the paper, and that a certified 
copy could not be obtained. Wills v. 
Wills, 176 Ind. 631, 96 NE 768. 


41. Cowles v. Hardin,.79 N. C. 577. 


42. Nixon v. Lehman, 137 Ga. 516, 
73 SE 747. 


43. Hayden v. Dunaway, 9 Tex. 


Civ. A. 315, 29 SW 529. 
= aa Peddy v. Street, 87 Ala. 299, 6 


45. Whitney v. Jasper Land Co., 
119 Ala. 497, 24 S 259. 


46. See statutory provisions. 


47. Ala.—State v. Powell, 184 Ala. 
46, 63 S 542; Adkinson v. Keel, 25 
Ala. 551; McLendon y. Jones, 8 Ala. 
298, 42 AmD 640. 


Fla.—Roberson v. State, 45 Fla. 94, 
34 S$ 294; Pearce v. Thackeray, 13 Fla. 
574; Rhodes v. Moseley, 6 Fla. 12. 


Ga.—Nixon v. Lehman, 137 Ga. 516, 
To ulate 

Ill.— Blake v. Miller, 118 Ill. 500, 8 
NE 828; Harris v. Lester, 80 Ill. 307; 
De Wolf v. Boswell, 65 Ill. A. 65. 


Ind.—Weaver v. Bryan, 2 Blackf. 
172; Treharne v. Matson, 46 Ind. A. 
705, 93 NE 553. 


Ky.—Haney v. McClure, 88 Ky. 146, 
10 SW 427, 10 KyL 711; Chambers v. 
Warren, 6 B. Mon. 244. 

See ear UE v. Copes, 5 La. Ann. 

Miss.—Williams v. Doolittle, 134 
Miss. 870, 98 S 842. 


Mo.—George v. Middough, 62 Mo. 
549; Gibson v. Vaughan, 61 Mo. 418. 


[a] Notice “as in chancery” as in 
“original proceedings” or “by publica- 
tion.”—Where the statute provides 
that notice shall be given as in chan- 
cery cases and that where the original 
case is in rem and no personal service 
was had the notice shall be as nearly 
as may be as it was in the original 
proceeding, and that where notice by 
publication is required the court may 
direct the form of notice and the pa- 
pers in which it shall be published, 
the court is not required to direct 
notice by publication, but notice is 
proper if given as in chancery cases. 
De Wolf v. Boswell, 65 Ill. A. 65. 


[b] Notice as in. “original pro- 
ceeding.”—Where a_ statute relating 
to the supplying of lost records, pro- 
vides for notice of application to sup- 
ply such a record “as in chancery 
cases,’ where personal service is ob- 
tajned, and that where the proceedings 
are in rem and notice is by publica- 
tion, the court shall by order direct 
such notice ‘as nearly as may be as 
in the original proceeding,’ and the 
record in an attachment suit before 
a justice shows that notice of applica- 


| tion to supply the substance of the 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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without such notice is void and of no effect.48 How- 
ever, there is also authority that lost court records 
may be established instanter on motion, and without 
notice;*® that notice is essential only where a lost 
record is sought to be restored after judgment;*° 
that in the absence of some rule of court requiring 
notice of motions®! notice is not necessary as to an 
appheation made to supply a lost record during the 
progress of a case and before judgment;*? and that 
an order of substitution made without notice is not 
reversible.®? Too, it has been held that, where the 
adverse party has not made a general appearance, an 
order for replacement of lost or destroyed records 
may be made in ex parte proceedings,®* which may, 
however, be vacated on proper showing if made im- 
providently or unsupported by truth.®> Further, a 
person who appears and contests the proceedings can- 
not object to the want of®® or insufficiency®’ of 
notice; and where a lost judgment is revived by scire 
facias®® such parties are regularly brought in.*® 
The notice may be issued either by the party desiring 
the restoration or by the court in which it is to be 
made,®°° and it should state explicitly or contain a 
copy of that which the application seeks to have sub- 
stituted for the record lost or destroyed;®! but it 
need not state the evidence intended to be offered in 
support of the motion or application.*?. In the ab- 
sence of statute®* it is not necessary that the notice 
should be sworn to,°* or that it should be accompan- 
ied by affidavits of the correctness of the record pro- 
posed to be substituted,®® although it has been held 
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proper that such an affidavit should accompany or be 
embodied in the notice.®* If the notice is explicit 
in describing the record, and is sufficient according 
to the requirements of the common law, it will be sus- 
tained, although it does not conform to the require- 
ments of a statute.®* 


Notice by merely filing motion to substitute lost 
record, effective under some statutes as to nonresi- 
dents of the county,°® is insufficient as to residents 
of the county where the statute®® requires actual no- 
tice as to such persons.7° 


Service by private person. Where the statute pro- 
viding for restoration of lost or destroyed records’* 
does not direct how service of the notice shall be 
made, service may properly be made by any one, 
whether an officer or a private person.*? 


[§ 60] 6. Evidence—a. Presumptions and Burden 
A person seeking the substitution of lost 
records has the burden of establishing the record and 
its contents.“* In such a proceeding it is incumbent 
upon petitioner to prove an allegation that his ex- 
hibits are true and correct copies of the record, al- 
though the petition is verified and is not denied by 
answer.’+ 


Presumptions. Where the grantee of a deed was 
the clerk of the court and the records of his office had 
been destroyed by fire and the original deed cannot 
be found among his papers or those of his immediate 
vendee, it must be presumed that he kept it in the 
elerk’s office and that it was burned with the other 


original publication notice and the re- 
turn thereon, alleged to have been 
lost, was given on the order of the 
justice, and that publication was by 
posting as in the original suit and by 
mailing ‘“‘to each of the within named 
defendants” a .copy thereof, at the 
place- of residence named in the at- 
tachment affidavit, the attachment 
statute authorizing publication by 
posting and by mailing where the ad- 
dress was stated in the affidavit, the 
notice will be deemed to have been 
given “as nearly as may be as in the 
original proceeding,’ and to be suffi- 
cient to authorize the restoration of 
the record and amendment of the 
return to show the actual facts giving 
the justice jurisdiction of the pro- 
ceeding. Treharne v. Matson, 46 Ind. 
A. 705, 98 NH 553. 


[ec] Notice in “pending suit.”— 
Where a drainage district was created 
and commissioners appointed, surveys 
made, report filed, and assessments of 
benefits made and notice published 
that the roll of such assessed benefits 
filed to all persons interested, anid 
where certain landowners filed a pe- 
tition for the assessments of damages 
resulting to them from the creation of 
the district, and where the chancellor 
decrees that said commissioners shall 
make the assessment of damages and 
grants an appeal to this court to set- 
tle the principles, but which appeal 
is dismissed and the record of pro- 
ceedings is destroyed pending such 
appeal, the suit is a “pending suit,” 
and the records are to be restored un- 
der a statute providing for notice in 
pending suits, and not under a stat- 
ute providing for notice in establish- 
ing lost court records generally, and 
where personal service of summons 
is had on the opposite parties litigant, 
it is sufficient. Williams v. Doolittle, 
134 Miss. 870, 98 S 842. 

{d] Notice by publication can be 
effective only when provided for by 
statute. State v. Ellis, 211 Ala. 489, 
100 S 866. 

{e] Service upon attorney.—No- 


tice of application to the court for the 
reéstablishment of lost or destroyed 
papers, records, files, and proceedings 
in a criminal case may be served upon 
the attorney of record for defendant. 
Roberson v. State, 45 Fla. 94, 34 S 
294. 


48. Blake v. Miller, 118 Ill. 500, 8 
NE 828; Harris v. Lester, 80 Ill. 307. 

49. Teasley v. Nelson, 164 Ga. 242, 
138 SE 72; Eagle, etc., Mfg. Co. v. 
Bradford, 57 Ga. 249; Saunders v. 
Smith, 3 Ga.-121. See Crawford v. 
Crawford, 139 Ga. 68, 76 SE 564 


(ost office paper can be established 
instanter on motion); Cleghorn v. 
Johnson, 69 Ga. 369 (holding, however, 
giving of notice to be proper). But 
see Wimberly v. Mansfield, 70 Ga. 783 
(notice held essential as to motion to 
establish lost paper as part of muni- 
ment of title on ejectment action). 


Sufficiency of evidence in absence of 
notice see infra § 62. 


50. Rardin v. Rardin, 271 Ill. 216, 
110 NE 834. 


Aes See Motions and Orders §§ 40- 
52. Rardin v. Rardin, 271 Ill. 216, 
110 NE 834. See Peo. v. May, 276 


Ill. 332, 114 NE 685 (motion made at 
time of motion for new trial). And 
see Motions and Orders 43. 


[a] Where appeal is pending, aft- 
er the refusal of a county court to 
admit a will to probate, notice of a 
motion made in the lower court to 
supply lost files is not necessary, since 
the parties must follow the appeal 
without further notice. Rardin v. 
Rardin, 271 Hl. 216, 110 NE 834. 


53. State v. Ellis, 211 Ala. 489, 100 
S 866; Wilkerson v. Branham, 5 Ala. 
608 (stating, however, that notice is 
proper). 

54. Haney v. Haney, 163 Minn. 114, 


203 NW 614. 

55. Haney v. Haney, supra. 

pas Pearce v. Thackeray, 13 Fla. 
574. 


poe De Wolf v. Boswell, 65 Ill. A. 
58. See Judgments §§ 1029-1055. 
Piss George v. Middough, 62 Mo. 

fa] Thus, although a judgment of 


which the record has been destroyed 
is wrongfully restored by the court 
without notice to the debtor, yet when 
the judgment is revived by scire fa- 
cias, with notice to the debtor, he 
should make his objection by plea of 
nul tiel record. George v. Middough, 
62 Mo. 549. : 


60. Pruit v. Pruit, 43 Ala. 73 (hold- 
ing that while it is not necessary it 
is proper and more conducive to or- 
der that the court should issue the no- 
tice). 


61. Adkinson v. Keel, 25 Ala. 551; 
McLandon vy. Jones, 8 Ala. 298, 42 
AmD 640. 


62. Ward v. State 


, 78 Ala. 455; 
Pearce v. Thackeray, 13 


Fla. 574. 


63. See statutory provisions. 

64 Pruit v. Pruit, 43 Ala. 73. 

65. Pruit v. Pruit, supra. 

66. Adkinson v. Keel, 25 Ala. 551. 
67. Doswell v. Stewart, 11 Ala. 629 


(since the jurisdiction of the court 
in such cases is not dependent upon 
the statute but’exists at common law, 
a notice which is good according to 
the requirements of the common law 
is sufficient). : 


68. See statutory provisions. 

69. See statutory provisions. 

70. Worrell v. State, 15 Ala. A. 126, 
72 S 601. 


Nonresidence as essential part of 


order see infra § 63: 


71. See statutory provisions. 
72. Jones v. Lewis, 37 Miss. 434. 
73. Puckett v. Morris, 181 Ky. 374, 


206 SW 157. 


74. Liewellin v. Dingee, 165 Ill. 26, 
45 NE 961. 
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records of that office.7> Where court records have 
been burned, it will be presumed, to sustain a convey- 
ance by a surviving wife, that she made application 
for the appointment of appraisers of community 
property and that their appraisement was duly ap- 
proved by the court.7® The fact that it is not shown 
upon whom or how the service of summons in the 
original action was made is not inconsistent with the 
conclusion that defendant therein was properly 
served with summons, and, in support of the action 
of the court, it must be presumed that such service 
was shown to it, although no record thereof was pre- 
served.*? 

[§ 61] b. Admissibility.78 | Any legitimate evi- 
dence, either oral or written, may be received to es- 
tablish a lost or destroyed record.*® Thus, under 
some statutes,®® and generally, parol evidence is ad- 


missible to prove a lost record;*! and secondary evi-° 


dence is admissible to establish the previous existence 
and content of such record.*? However, it has also 
been held that where proof of an allegedly lost rec- 
ord of a proceeding is sought to be established by pa- 
rol, the fact that there had been such a proceeding 
must first be established;** and there is also author- 
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ity that where secondary evidence is sought to be used 
to establish a lost record, the previous existence of 
the original record must be proved by competent evi- 
dence,** which, being established, the court may ad- 
mit other secondary evidence as to its contents.*° 
Under some statutes,*® in a proceeding to reconstruct 
the record of a case, the record of the evidence of 
which is lost, the original witnesses and not new wit- 
nesses are heard.®* 

Circumstantial evidence. Where the lapse of time 
is great, circumstantial evidence is admissible to es- 
tablish the lost reeord,** and any circumstance legit- 
imately offering an inference as to its existence and 
contents may be admitted.*® 

Alleged copies of the record are not competent as 
evidence of its contents in the absence of any proof 
or admission that they are true and correct.°®° 


[§ 62] c. Weight and Sufficiency. In a proceed- 
ing to establish a lost or destroyed record, the court 
should proceed with great care and caution.°t A 
substitution should be made only upon clear and sat- 
isfactory proof of the former existence, loss, and con- 
tents of the record sought to be restored, and the 
correctness of the proposed substitute;°* and if the 


75. Grotevant v. Dorrestein, 152 
La. 734, 94 S 372. 
76. Sealey v. Mutual Land Co., 


(Tex. Civ. A.) 184 SW 10738. 

77. Seaboard Nat. Bank v. Acker- 
IMmonwlolCale Ay 55, LLG P91. 

73. Admissibility of contents upon 
loss or destruction generally see Evi- 
dence §§ 1317-1319. 

79. U. S._-Weatherford v. Basker- 
ville, 11 How. 329, 13 L. ed. 717. 

Ala.—Whitney v. Jasper Land Co., 
119 Ala. 497, 24 S 259; Lilly v. Larkin, 
ComAda, stLO- UPruit waco Rruiit, 43 Ala: 
73; Worrell v. State, 15 Ala. A. 126, 
728 601. 

Ark.—Mason v. Bull, 26 Ark. 164. 

Cal.—Ames v. Hoy, 12 Cal. 11. 

Ga.—Nixon v. Lehman, 137 Ga. 516, 
73 SE 747. 

lil.—Llewellin v. Dingee, 
26, 45 NE 961. 

Ind.—Jackson y. Cullum, 2 Blackf. 
228, 18 AmD 158. 

Iowa.—Hays v. Claypool, 164 Jowa 
297, 145 NW 874. 


165 Ill. 


Kan.—Davidson v. Beers, 45 Kan. 
DOOTEZON Es S59: 
155 Da, 225, 


La.—Granger’s Succ., 
99 S 46. 


Md.—Boothe v. Dorsey, 11 Gill & 
J. 247. 


Mass.—Stockbridge v. West Stock- 
bridge, 12 Mass. 400. 


Minn.—Haney vy. Haney, 163 Minn. 
114, 203 NW 614. 


Mo.—Parry v. Walser, 57 Mo. 169. 


N. Y.—Mandeville v. Reynolds, 68 
INA) NG BYR 

S. C.—Reynolds v. Rees, 23 S. C. 
438. 


' Tenn.—Peirce v. Tennessee Bank, 1 
Swan 265. 

Va.—Newcomb  v. 
Leigh (31 Va.) 57. 

[a] Discretion of court.—Whether 
necessity for replacement of lost or 
destroyed court records’ shall be 
shown by affidavit or oral testimony 
is within the discretion of the court. 
Haney v. Haney, 163 Minn. 114, 203 
NW 614. 

80. See statutory provisions. 


81. Baxley v. Jackson, 216 Ala. 


Drummond, 4 


For later cases, developments anid changes in th 


411, 113 S .500;* Davidson v. Beers, 
£5 Kanes 6o, elon Ps 8595. (Graneenms 
Suec., 155 La. 225, 99 S 46; Grotevant 
v. Dorrestein, 152 La. 734, 94 S 372; 
Babington v. Barber, 128 La. 1066, 55 
S 676; Babington Bros., Ltd. v. Bar- 
ber, 124 La. 1042, 50 S 844. 


Sufficiency see infra § 62 text and 
note 96. 

s2. Ala.—Boyles v. 
Alas 201370 9309.08. 


Ark.—Mason v. Bull, 26 Ark... 164. 


Cal.—Ames v. Hoy, 12 Cal. 11; Sea- 
board Nat. Bank v. Ackerman, 16 Cal. 
ANT O os) del 6) On: 


Ind.—Jackson v. Cullum, 2 Blackf. 
228, 18 AmD 158. 

La.—Granger’s Suce., 
99) (S46. 

Mass.—Stockbridge v. West Stock- 
bridge, 12,-Mass. 400. 


Mo.—Parry v. Walser, 57 Mo. 169; 
Foulk v. Colburn, 48 Mo. 225. 


N. Y.—Mandeville v. Reynolds, 68 
N. Y. 528; Jackson vy. Crawfords, 12 
Wend. 533. 


Va.—Newcomb | y. 
Leigh (31 Va.) 57. 


Secondary evidence of lost record 
generally see Hvidence §§ 1317-1319. 


83. Hays v. Claypool, 164 Iowa 297, 
145 NW 874. 


[a] Thus, in order to justify parol 
proof of an alleged lost adjudication 
establishing that C was plaintiff’s fa- 
ther, it must be proved in some legiti- 
mate manner that there was a pro- 
ceeding of some kind at some time and 
before Some court at which the rela- 
tion between plaintiff and his alleged 
father was a matter of consideration 
if not of adjudication. Hays v. Clay- 
pool, 164 Iowa 297, 145 NW 874. 


84. Den v. Baskerville, 11 How. (U. 
S.) 329, 13 L. ed. 717; Boothe v. Dor- 
sey, 11 Gill & J. (Md.) 247; Reynolds 
v. Rees, 23 S. C. 438. 


[a] Evidence  insufficient.—Proof 
that a certain office and its records 
were burned is no proof that any par- 
ticular record existed. Weatherhead 
v. Baskerville, 11 How. (U. S.) 329, 
13 L. ed. 717. 


Preliminaries to admission of sec- 
ondary evidence generally see Evi- 
dence §§ 1341-1377. 


Wallace, 208 


155 La. 225, 


Drummond, 4 


85. Boothe v. Dorsey, 11 Gill & J. 
(Md.) 247; Reynolds v. Rees, 23 S. 
C. 438; Peirce v. Tennessee Bank, 1 
Swan (Tenn.) 265. 


86. See statutory provisions. 


87. Madalang v. Romblon Ct. of 
First Instance, 49 Philippine 487. 


88. Nixon v. Lehman, 137 Ga. 516, 
73 SE 747. 


89. Nixon y. Lehman, supra. 


[a] Thus, to establish the lost rec- 
ord of an order made thirty-one years 
previous, granting an administrator 
leave to sell the land of an intestate, 
evidence of a newspaper article con- 
taining notice of the application, an 
advertisement of the sale, an ordina- 
ry’s receipt for the fee paid upon the 
order of sale, the administrator’s re- 
turn of the sale, and the deed, are ad- 
missible. Nixon v. Lehman, 137 Ga. 
516, 73 SE 747. 


90. Llewellin v. Dingee, 165 Ill. 26, 
45 NE 961. 


91. Moore v. Braswell, 207 Ala. 333, 
92 S 451; Arnett v. Birmingham Coal, 
ete,; Co... 173 Ala. 532, 55S 881-7 Dab= 
ney v. Mitchell, 66 Ala. 495; Chicago 
Title, etc., Co. v. Hagler Special School 
Dist., 178 Ark. 443, 12 SW (2@) 881. 


92. Ala.—Baxley v. Jackson, 216 
Ala. 411, 113 S 500; Moore v. Braswell, 
207 Ala. 3338, 92 S 451; Whitney v. 
Jasper Land Co., 119 Ala. 497; 24 S 
259; Dabney v. Mitchell, 66 Ala. 495; 
Lilly v. Larkin, 66 Ala. 110; Adkin- 
son v. Keel, 25 Ala. 551. 


Ark.—Davries v. Petit, 11 Ark. 349. 

Cal.—Richmond y. Denny, 47 Cal. 
A. 745, 191 P 554. 

Ga.—Bond v. Reid, 29 Ga. A. 558, 116 
SE 318. 


Ill. Rardin v. Rardin, 271 Ill. 216, 
110 NE 834; Roberts v. Perrine, 247 
hence 259; Goetz v. Koehler, 20 Il. 
A. i 


ep area ta v. Herrum, 48 Iowa 


Kan.—Davidson y. Beers, 45 Kan. 
365, 25 P 859; 


Ky.—Bullock v. Com., 96 Ky. 537, 
29 SW 341, 16 KyL 621. 
La.—Granger’s Succec., 155 La. 225, 


99 S 46; Grotevant v. Dorrestein, 152 
La. 734, 94 S 372. 


Mo.—Warder, etc., Co. v. Libby, 104 


e law see Annotations, same title and section number. 


§§ 62-63] 


evidence leaves these matters doubtful or uncertain, 
the motion or application should be denied,®? al- 
though the record of an ancient transaction need not 
be proved with such fulness of detail as a recent 
one.°* Both at common law and under the statutes 
proof of all essential facts should be by means of the 
best evidence that the nature of the case will admit 
of ;°° but in the absence of other evidence the record 
may be established by’parol.°° Where secondary evi- 
dence is admitted®’? proof of the substance of the 
instrument is all that is required.°*® There is author- 
ity that the loss of the record should be proved by 
the testimony of the custodian thereof,®® but it has 
also been held that the proof may be made by any 
one who is able to state the required facts. 

In absence of notice? great care should be taken* 
and very conclusive evidence required.* 

Answer filed in such a proceeding has no effect as 
evidence, notwithstanding it is verified and the per- 
son filing it is competent as a witness.? 

Agreement for substitute. Although the parties 
to the proceeding agree upon a form of substitute for 
the original record, such agreement will not be sane- 
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tioned by the court in the absence of any evidence as 
to the actual contents of the original record.® 


[§ 63] 7. Trial; Judgment or Order, A hearing 
before the court has been held essential in a pro- 
ceeding to supply a lost or destroyed record.’ In 
such a proceeding the court will not consider collat- 
eral issues. The inquiry should be limited to the 
question of the substance of the original record 
sought to be restored.® The only questions in issue 
are the facts as to the previous existence and loss or 
destruction of the original, and the substantial cor- 
rectness of the proposed substitute ;?° the legal suf- 
ficiency of such substitute for any particular purpose 
does not arise,'! nor does the question of the merits 
of the original record,!? or its regularity or valid- 
ity.1° Persons adversely interested are entitled to 
contest the application,!? but while one opposing the 
substitution may show that the record lost or de- 
stroyed did not contain particular recitals, he can- 
not contest the truth of any recitals which it did 
contain.t® While a voidable judgment may be re- 
stored,1® there is authority that a void judgment 
should not be restored;!7 and it has been held that 


Mo. A. 140, 78 SW 338. 

N. C.—Moye v. Petway, 75 
L656. 

Pa.—Richard’s App., 122 Pa. 547, 15 
A 903. 


S. C.—Reynolds v. Rees, 23 S. C. 438. 
Tenn.—Lane v. Jones, 2 Coldw. 318. 


cone ee v. State, 18 Tex. A. 
_ [a] Copy of record.—In a proceed- 
ing under the statute to establish a 
copy of lost or destroyed record of 
will, a copy shown by uncontradicted 
and unimpeached testimony to have 
been correctly transcribed from the 
record must prevail over a copy of 
the will not shown to have been pro- 
bated or recorded. Bond v. Reid, 29 
Ga. A. 558, 116 SE 318. 


[b] Evidence held _ sufficient.— 
Baxley v. Jackson, 216 Ala. 411, 113 
S 500; Boyles v. Wallace, 208 Ala. 213, 
93 S 908; Moore v. Braswell, 207 Ala. 
333, 92 S 451; Arnett v. Birmingham 
Coal rete 1Co lov AlanosessDo ©) Sok: 
Lilly v. Larkin, 66 Ala. 110; Shiver v. 
Shiver, 45 Ala. 349; McColgan v. 
Piercy eli Cal’. 160; 11s: 957; cin 
re Sielcken, 51 Cal. A. 538, 197 P 668; 
Seaboard Nat. Bank v. Ackerman, 16 
Cal. A. 55, 116 P 91; Rardin v. Rar- 
din, 271 Ill. 216, 110 NE 834; Curyea 
v. Berry, 84 Ill. 600; Goetz v. Koehler, 
20 Ill. A. 233; Steiner v. Steiner, 49 
Iowa 70; Kanke v. Herrum, 48 Iowa 
276; Granger’s Succ., 155 La. 225, 99 
S 46; Grotevant v. Dorrestein, 152 La. 
734, 94S 372; Warder, etc:, Co. v. 
Libby, 104 Mo. App. 140, 78 SW 338; 
Moye v. Petway, 75 N. C. 165; Reyn- 
olds vi Rees, 23S: C. 4383 Terry v. 
Wood, 7 Baxt. (Tenn.) 292. 


93. McBryde v. Rhodes, 


Nis Cs 


69 Ala. 


133; Dabney v. Mitchell, 66 Ala. 495; 
McLendon v. Jones, 8 Ala. 298, 42 
AmD 640; Richmond v. Denny, 47 


Cal. A. 745, 191 P 554; Teasley v. Nel- 
son, 164 Ga. 242, 138 SE 72; Babington 
v. Barber, 128 La. 1066, 55 S 676; Bab- 
ington Bros., Ltd. v. Barber, 124 La. 
1042, 50 S 844. 


[a] Evidence held insufficient.— 
Whitney v. Jasper Land Co., 119 Ala. 
497, 24 S 259; McBryde v. Rhodes, 69 
Ala. 133; Richmond v. Denny, 47 Cal. 
A. 745, 191 P 554; Teasley v. Nelson, 
164 Ga. 242, 138 SE 72. 


[b] Mere uncertain assertions and 
impressions of witnesses, who fail to 
testify to a particular title, who give 
mo dates, no price, and no circum- 
stances proving a sale, are not evi- 


dence sufficient to establish existence 
of the deed alleged to be destroyed. 
Babington v. Barber, 128 La. 1066, 55 
S 676; Babington Bros., Limited v. 
Barber, 124 La. 1042, 50 S 844. 

94. Whitney v. Jasper Land Co., 
TO FAIV Aa AST AES 1 259) ato 

95. Galbraith v. McFarland, 3 
Coldw. (Tenn.) 267, 91 AmD 281; 
Graves v. Keaton, 3 Coldw. (Tenn.) 8; 
Lane v. Jones, 2 Coldw. (Tenn.) 318; 
Bates v. Russell, 5 Sneed (Tenn.) 222; 
Pharis v. Lambert, 1 Sneed (Tenn.) 
228; Cornelius v. Memphis City Bank, 
3) Lenns shy: 

Admissibility of secondary evidence 
see supra § 61 text and note 82. 

96. Ark.—Davies v. Petit, 11 Ark. 
349 foverr Smith v. Dudley, 2 Ark. 60]. 


Kan.—Davidson v. Beers, 45 Kan. 
365, 25)P) 359: 

Ky.—Bulleck v. Com., 96 Ky. 537, 29 
Sw 341, 16 KyL 621. 

Pa.—Richard’s App., 122 Pa. 547, 15 
A 908. 

Tex.—McMillan vy. State, 18 Tex. A. 
BWW (css 

Admissibility see supra § 81 text 
and notes 80, 81. 

97. Kenniff v. Caulfield, 140 Cal. 
34, 73 P 803; Posten v. Rassette, 5 
Cal. 467. 


98. Seaboard Nat. Bank v. Acker- 
many 16 Cals A555, 116 P91. 


99. Park v. Park, 6 Baxt. (Tenn.) 
404; Graves v. Keaton, 3 Coldw. 
(Tenn.) 8; Peirce v. Tennessee Bank, 
1 Swan (Tenn.) 265; Land Mortg. 
Bank v. Quanah Hotel, (Tex. Civ. A.) 
32 SW 578 [aff 89 Tex. 332, 34 SW 
730]. 

1. Terry v. Wood, 7 Baxt. (Tenn.) 
292; Johnson y. Skipworth, 59 Tex. 
473. 

Proof by party and not by clerk not 
reversible error see infra § 64 text 
and note 33. 


2. WNotice see supra § 59. 

3. Eagle, etc., Mfg. Co. v. Brad- 
ford, 57 Ga. 249. 

4. Eagle, etc., Mfg. Co. v. Bradford, 
supra. 

5. Tanner v. Mills, 50 Ala. 356. 


6. Griswold v. Griswold, 13 LegInt 
(Pa.) 299. 


7. State v. Powell, 184 Ala. 46, 63 
S°542. 
8. Ala.—Peddy v. Street, 87 Ala. 


299, 6S) 3. 


Cal.—In re Jones, 17 Cal. A. 327, 119 
P 670; 671) [eit Cy el: 


Ill.— Vail v. Iglehart, 69 Ill. 332. 


UL tea ae v. Herrum, 48 Iowa 


La. 
99 S 46 


9...Florida: Cent, vette: Roc Oueee 
Bostwick, 55 Fla. 665,-45 S 1038. 


10. Ala.—Whitney v. Jasper Land 
Co., 119 Ala. 497, 24 S 259; Ward v. 
State, 78 Ala. 455. 


Cal.—lIn re Jones, 17 Cal. A. 327, 119 
PsG 70s Cale cite @yieyl 


Ill.— Vail v. Iglehart, 69 Ill. 332. 
Iowa.—Kanke v. Herrum, 48 Iowa 
6. 


Granger’s Suce., 155 La. 225, 


e Lae rere Suce:, 155 La. 225, 99 


[a] Thus in a proceeding to re- 
store records destroyed by fire, as pro- 
vided by statute, the only issue tri- 
able is whether the documents in 
writing sought to be restored ever 
existed, and, if they did, whether they 
were destroyed, and, such facts af- 
firmatively appearing, it must then be 
shown what was the character, na- 
ture, and purport of the instrument. 
Granger’s Succ., 155 La. 225, 99 S 46. 


11. Whitney v. Jasper Land Co., 
119 Ala. 497, 24 S 259; Ward v. State, 
78 Ala. 455; Granger’s Succ., 155 La. 
225, 99 S 46. 


Operation and effect see infra § 65. 
12. Vail v. Iglehart, 69 Ill. 332. 


13. In re Jones, 17 Cal. A. 327, 119 
P 670, 671 [cit Cye]; Kanke v. Her- 
rum, 48 Iowa 276. 


14. Chambers v. Warren, 6 B. Mon. 
(Ky.) 244. 


% me Peddy v. Street, 87 Ala. 299, 6 


16. Vail v. Iglehart, 69 Ill. 332. 
17. Vail v. Iglehart, supra. 


[a] Voidable and void judgments. 
—If it clearly appears that the origi- 
nal judgment was void on its face, a 
motion to restore it should be refused, 
for being a nullity, it was of no ad- 
vantage to the creditor, and he is not 
injured by the refusal to restore it; 
but the restoration should not be de- 
nied if it appears that the original 
judgment was merely voidable. Vail 
v. Iglehart, 69 Ill. 332. 
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in a proceeding to restore a destroyed judgment it 
may be shown that there was a good defense to the 
original action and that defendant was deprived of 
the opportunity of asserting it without fault of his 
own and by reason of plaintiff’s fraud;* and under 
some statutes!® in such a proceeding the judgment 
debtor may set forth any new matters arising subse- 
quent to the judgment which operate in whole or in 
part to extinguish or set it aside.?° 


Order. An order of the court is essential to sup- 
ply or restore a lost or destroyed record.*1 There is 
authority that where application is made to restore 
a record of proceedings in a pending case, all of 
which has been destroyed, the court should restore 
the entire record and not merely the part desired 
by one or the other of the parties to the case.”? 
Where a statute requires a day’s notice of a motion 
to substitute a lost paper in the record, except where 
the opposing party and‘his counsel reside outside the 
county, when filing the paper suffices,?* an order of 
substitution based upon such constructive notice 
must contain a finding of nonresidence.** 


[§ 64] 8. Review. An appeal?® may be taken 
from an order granting or denying an application to 
restore or supply a lost or destroyed record?® al- 
though no provision for an appeal is embraced in the 
statute providing for restoration,?* or from an order 
striking such an application from the files.2° On 
appeal from an order of substitution, the question as 


18. Guess v. Amis, 
Sw 900. 


[a] Transfer to equity docket.— 


54 Ark. 1, 14 [a] 
cause.—(1) A 
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Appeal from order in pending 
statute 
appeals from orders granting or re- 


[$§ 63-65 


to whether the paper substituted was properly a part 
of the record will not be reviewed, in the absence of 
a bill of exceptions setting out the evidence.?® The 
judgment will not be reversed for an error in the 
proceedings not prejudicial to the party complain- 
ing,?® nor on the ground of insufficient evidence 
where the evidence is clear and satisfactory as to 
the former existence, loss, and contents of the lost 
or destroyed record;*! but where it clearly appears 
that the evidence adduced was sufficient to author- 
ize the restoration, a judgment denying the applica- 
tion will be reversed.’ It is not reversible error 
to permit the restoration of a lost paper constituting 
part of the record in a case upon an affidavit made 
by a party instead of by the clerk.*? 


[§ 65] C. Operation and Effect. A record duly 
substituted upon proper proceedings by order of a 
court of competent jurisdiction in the place of one 
lost or destroyed has the same efficacy, force, and 
effect as the original record would have,** no more 
and no less.*® The judgment or decree of substitu- 
tion merely supplies record evidence of a record pre- 
viously in existence,?® and determines that such rec- 
ord did exist, was lost or destroyed, and is replaced,** 
by a substitute which substantially conforms to the 
original record,** and does not establish the legal 
sufficiency of such substitute for any particular pur- 
pose, this being the same as that of the original rec- 
ord.?2 x f 


69 Ill. 332. 


La.—Granger’s Succe., 
99 S 46;—Starns. v. Hadnot, 


authorizing 


155 La. 225, 
42 la. 


A demurrer to an answer in such a 
proceeding, which answer sets up an 
equitable defense to the judgment, 
should be overruled and the case 
transferred to the equity docket, since 
it would be contrary to the spirit and 
intent of code procedure to force a 
defendant to submit to the reinstate- 
ment of a judgment and then to bring 
a separate suit in equity to prevent 
its execution. Guess v. Amis, 54 Ark. 
1, 14 SW 900. 


19. See statutory provisions. 


20. Davidson vy. Beers, 45 Kan. 365, 
Op Soo. 


21. State v. Powell, 184 Ala. 46, 63 
Sr p42) Puckett” vy. Morris; 181) Ky. 
374, 206 SW 157; Morrison v. Price, 
130 Ky. 139, 112 SW 1091; Mayo v. 
Emery, 103 Ky. 637, 45 SW 1048, 20 
KyL 638;.-Galbraith v. McFarland, 3 
Coldw. (Tenn.) 267, 91 AmD 281; 


Graves v. Keaton, 3 Coldw. (Tenn.) 8.: 


22. FElorida -Cent., ‘etc., R. Co. v. 
Bostwick, 55 Fla. 665, 45 S 1033; Ke- 
hoe v. Rounds, 69 Tll.'351; Vail v. 
Iglehart, 69 Ill. 332. 


[a] Thus it is not sufficient to re- 
store a part only of the lost record— 
such as the final judgment—but the 
restoration must be of the whole rec- 
ord, including the summons, plead- 
ings, etc., as the court can determine 
the legal effect of a judgment only 
from an inspection of the whole rec- 
ord. Vail v. Iglehart, 69 Ill. 332. 


Jurisdiction to restore in whole or 
in part see supra § 56 text and note 2. 


23. See statutory provisions; and 
supra § 59 text and notes 68-70. 


24. Worrell v. State, 15 Ala. A. 126, 
72 S 601. 

25. See generally Appeal and Er- 
ror 3 C. J. p 256. 

26. Shiver v. Shiver, 45 Ala, 349; 
Worrell v. State, 15 Ala. A. 126, 72 S 
gor: Buckman v. Whitney, 28 Cal. 
555. 


fusing substitution in the record of 
destroyed court records or papers in 
proceedings under the ‘‘preceding sec- 
tions,’ refers to all the proceedings 
under preceding ‘sections of the stat- 
ute, whether or not the cause is pend- 
ing. Worrell v. State, 15 Ala. A. 126, 
72S 601. <(@2)- But under the corre- 
sponding section of a prior code, au- 
thorizing an appeal in proceedings 
under the “preceding section’ the 
right of appeal was limited to sub- 
stitution proceedings provided for by 
such section, in this case in a cause 
not pending so that under this con- 
struction there was no appeal from 
such proceedings in a pending cause. 
Alabama, ete., R. Co. v. Ventress, 149 
Ala. 658, 42 S 1017. 


27. In re Sielcken, 51 Cal. A. 538, 
197 P 668. 

28. Blakemore v. Wilson, 61 Ill. A. 
454, 


29. Worrell v. State, 15 Ala, A. 
126, 72 S 601. 
30. Doswell y. Stewart, 11 Ala. 


629. 


31. Baxley vy. Jackson, 216 Ala. 
4112 ATSES65 00. : 
32. Shiver v. Shiver, 45 Ala. 349; 


Steiner v. Steiner, 49 Iowa 70. 


63; > Johnson vy) Hall, +9 
(Tenn.) 351. 

Weight and sufficiency of evidence 
see supra § 

34 U. S.—Hunt v. Innis, 
Cas. No. 6,892, 2 Woods 108. 


Ala.—Peddy v. Street, 87 Ala. 299, 
6 S 3; Ward v. State, 78 Ala. 455; 
Lilly v. Larkin, 66 Ala. 110; Adkinson 
v. Keel, 25 Ala. 551. 


Cal.—Knowlton v. Mackenzie, 110 
Cal. 188, 42 P 580; In re Jones, 17 Cal. 
A. .327, 119 PP 670) 621° [cit Cyc] } Me=- 
ea Vi. Piercy; 4) Cake eAl 7160, 118 


Ill.—Grand Tower Min., ete. Co. 
v. Gill,111 Il. 541; Vail v. Iglehart, 


Baxt. 


Ne 2A 


Ann. 366, 7 °S 672. 


Minn.—Haney v. Haney, 163 Minn. 
114, 203 NW 614. 


N. M.—Springer v. Wasson, 25 N. 
M379; 183" P 398. 


[a] Where restored record is of- 
fered in evidence it will be presumed 
that the proceedings for substituting 
it in the place of the original which 
had been destroyed were regular and 
that the court acted upon sufficient 
evidence. Grand Tower Min., etc., Co. 
Vo Gol eee pate 


[b] On collateral attack (1) upon 
an order and judgment of the district 
court restoring its lost records, the 
presumption will be indulged that the 
order and judgment were entered with 
true regard to the proper practice and 
procedure. Springer v. Wasson, 25 
Ni IM 13.0983 PS 98.u Fi(2 sila. cole 


lateral proceeding, the district court’s . 


order and judgment, restoring its lost 
records, cannot be successfully at- 
tacked on the ground that a party to 


‘the suit was not served with notice of 


the motion therefor and given an op- 
portunity to contest it, without evi- 
dence of such facts. Springer v. Was- 
son, supra. 

Consistency of part substituted 
paces balance see supra § 56 note 2 
al. 

35. Whitney v. Jasper 
119 Ala. 497, 24° °S 259; 
Street, 87 Ala. 299, 6 S 3. 


36. Peddy v. Street, supra. 
37. Tanner v. Mills, 50 Ala. 356. 


38. Whitney v. Jasper Land Co., 
119 Ala. 497, 24 S 259. 


39. Whitney v. Jasper Land Co., 
supra; Lilly v. Larkin, 66 Ala. 110; 
In re Jones, 17 Cal. A. 327, 119 P 670, 
671 [cit Cyc]; McColgan v. Piercy, 17 
CalaA. 160,118 Blos7* Vail va Telet 
hart, 69 Ill. 382; Granger’s Succ., 155 
La. 225, 99 S 46. 


{a] Thus, where the records of 


Land Co., 
Peddy v. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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‘XII. ESTABLISHMENT OF TITLE EVIDENCED BY LOST OR DESTROYED RECORDS*° 


[§.66] A. In General. In 


has been lost or destroyed. 
Constitutionality of statute. 


Purposes of statute. 


of all persons ;47 


an action were lost and destroyed in 
a conflagration, an order restoring the 
record merely restores the papers as 
filed, and does not affect their opera- 
tion. McColgan v. Piercy, 17 Cal. A. 
U6QS LS P9575 


40. Cross references: 
Hstablishment of lost instrument gen- 
erally see Lost Instruments § 3 et 
seq. 
Rerecording after destruction: 
Deed see Deeds §§ 184-194. 
Mortgage see Mortgages §§ 419- 


427, 
Vendor and Purchaser [39 Cyc 
VIS Ts 
Secondary evidence of record see Evi- 
dence § 1279 et seq. See also in- 
frames So. 


Supplying destroyed records see su- 
pra §§ 54-65. 


41. See statutory provisions. 


[a] In California such a statute 
was enacted in 1906. See St. (1906, 
Extra. Sess.) p 78 c 59 $3 1-19, and 
amendments thereto. 


[b] Im Illinois such a statute was 
enacted in 1872. See L. (1871-1872) 
p 652 §§ 1-29, and amendments there- 
to; Rev. St. (1925) ¢. 116. 


42. Gormley v. Clark, 134 U. S. 
838. LOY SCt! 554.) 33" Lived. (9095 Peo. 
v. Fallon, 154 Cal. 743, 744, 99 P 202; 
ard ing. v. Fuller, 141 Ill. 308, 30 NE 
1053. 


43. American Land Co. v. Zeiss, 
219 U.S. 47,.60, 31 SCt 200, 55 L. ed. 
Se ele! ete. Restoration COTY: 
Kerrigan, 150,Cal, 289,°88 P 356, 119 
AmSR 199, 8 LRANS 682. 


“As it is indisputable that the gen- 
eral welfare of society is involved in 
the security of the titles to real estate 
and in the public registry of such 
titles, it is obvious that the power to 
legislate as to such subjects inheres 
in the very nature of government. 
This being true, it follows that gov- 
ernment possesses the power to rem- 
edy the confusion and uncertainty as 
to registered titles arising from a 
disaster like that described by the 
court below.” American Land Co. v. 
Zeiss, supra. 

44. American Land Co. v. Zeiss, 
supra; Crittenden v. Dorn, 274 Fed. 
520 [certiorari den 257 U. S. 648 mem, 
42 SCt 57 mem, 66 L. ed. 415 mem]; 
Hoffman v. San Francisco Super. Ct., 
151 Cal. 386, 90 P 989; Robinson y. 


some 
there are statutes*! sometimes known as “burnt-rec- 
ords acts,”4? providing a procedure for establishing 
title to property evidenced by a public record which 


Since a state pos- 
sesses the power to remedy the confusion and uncer- 
tainty as to registered titles to land arising from the 
loss or destruction of public records by flood, fire, 
or earthquake,*? such statutes have been upheld as 
valid against objections to their constitutionality.‘* 


Such a statute is drafted for 
the two-fold purpose of restoring records of title de- 
stroyed by public disaster*® and to quiet the title of 
the plaintiff or petitioner after such restoration ;*® 
or, as stated otherwise, the purpose of such a stat- 
ute is to enable titles existing at the time the ac- 
tion is commenced to be quieted against the claims 
and under some statutes*® two 
kinds of petitions for establishment may be filed, one 
to establish title to the premises,*® and the other to 
establish liens whether by statute, judgment, mort- 
gage, deed of trust, or otherwise.®° 


jurisdictions 


construed.®? 


Necessity for compliance with statute. 
dial nature of such a statute®* does not dispense with 
the necessity of substantial compliance with its pro- 


visions.°+ 


Construction of statute. A statute providing for 
establishing titles, evidence of which has been lost 
or destroyed, is remedial®t and should be liberally 


‘The reme- 


[§ 67] B. Nature of Proceedings; Jurisdiction.*® 
A proceeding to establish title under such a statute 
has been held to be an action in rem.°° 
ceeding being in the nature of a suit in equity,°* 
courts of equity have jurisdiction thereof,°® and, so 
far as applicable, the rules and practice governing 
courts in chancery apply.°® 

Loss or destruction of record is the fact which con- 
fers jurisdiction,®® and this being shown, the juris- 
diction of the court is not affected by the fact that 
other questions as to the title are involved.°®! 
thorize an action under a statute which provides that 
an action to establish title to property evidenced by 
records lost or destroyed by flood, fire, or earthquake, 


The pro- 


To au- 


may be brought by any person who claims an estate 


Kerrigan, 151 Cal. 
AmSR 90, 12 AnnCas 829; Title, etc., 
Restoration Co. v. Kerrigan, 150 Cal. 
289, 88 P 356, 119 AmSR 199, 8 LRA 
NS 682; Harding View Muller: *141.011. 
308, 30 NE 1053; Gage v. Caraher, 125 
Tll. 447, 17 NE 777; Heacock v. Hos- 
mer, 109 Ill. 245; Heacock v. Lubuke, 
107 Ill. 396; Mulvey v. Gibbons, 87 
Tt Leow ee Bertrand v. Taylor, 987 | Li. 
2305 Robinson v. Ferguson, 78 Ill. 
538. And see Constitutional Law §§ 
430, 1006 note 39 [a] (1). 


45. Berton v. All Persons, 176 Cal. 
610-170) aos 


46. Berton y. All Persons, supra. 


47. Davidson v. All Persons, 
Cal. A. 723, 124 P 570. 


Quieting title see 51 C. J. p 124. 


4058 90) ta 2.9) el 2 


18 


48. See Ill. St. (1871-1872) p 652 
§ 10; Rev- St. 1925) c 116 par 15. 

49. French v. Goodman, 167 Ill. 
345, 47 NE 787; Mulvey v. Gibbons, 87 
LY. “367 

50. See cases supra note 49. 

51. Lofstad v. Murasky, 152. Cal. 
64, 91 P 1008; Hynes v. All Persons, 
19 Cal. A. 185, 125 P 253. See Pat- 
terson’s Hst., 155 Cal. 626, 102 P 941, 


132 AmSR 116, 26 LRANS 654, 18 


AnnCas 625. 


52. Lofstad v. Murasky, 152 Cal. 
64, 91 P 1008; Hynes v. All Persons, 
19 Cal. AV 185, 125 P 253. 


53. See supra text and notes 51, 
52. 

54 lLofstad v. Murasky, 152 Cal. 
64, 91 P 1008; Stanley v. Westover, 
93° ‘Cal. A. 97, 269 P 468. And see 
Statutes [36 Cye 1177 text and note 
90]. 

55. Jurisdiction to award complete 
relief see infra § 89. 


56. Crittenden v. Dorn, 274 Fed. 
520 [certiorari den 257 U. S. 648 mem, 
42 SCt 57 mem, 66 L. ed. 415 mem]; 
American Land Co. v. Zeiss, 191 Fed. 
125, 111 CCA 605; Berton v. All Per- 
sons, 176 Cal. 610, 170 P 151; Dowling 
v. Spring Valley Water Co., 174 Cal. 
218, 162 P 894; Hoffman v. San Fran- 
cisco Super. Ct. £51 eCalae3 SO ao 0 
939; Robinson Vv. Kerrigan, 151 Cal. 
40, 90 P 129, 121 AmSR 90, 12 Ann 
Cas 829; Title, etc., Restoration Co. 
Vv. Kerrigan, 150 Cal. 289, 88 P 356, 
119 AmSR 199, 8 LRANS 682. 


Action in rem generally see Actions 


Soe Gye ale 
Purpose of statutes see supra § 66. 


57. Bennett v. Roys, 212 Ill. 232, 
72 NE 380; Harms v. Jacobs, 155 Ill. 
221, 40 NE 488; Gage v. Du Puy, 127 
Ill. 216, 19 NE 878. 


58. Gormley v. Clark, 134 U. S. 338, 
10 SCt 554, 33 L. ed. 909; Smith v. 
Gage, 12 Fed. 32, 11 Biss. 217;- Quinn 
v., Perkins, 159 Hil. 572,, 43° INF 
Harding v. Fuller, 141 Ill. 308, 30 NE 
1053; Gage v. Caraher, 125 Ill. 447, 
17 NE 777. 

“The jurisdiction 
equity is enlarged to include suits 
brought pursuant to its provisions 
{of the Burnt-Records Act].’’ Gage 
v. Du Puy, 127 Ill. 216, 19 NE 878, 879. 


59.) Bennett vy; Roys, 2027 iil 232, 
72 NE 380; Harms v. Jacobs, 155 Ill. 
221, 40 NE 488; Gage v. Du Puy, 
127 Ill. 216, 19 NE 878; Robinson vy. 
Ferguson, 78 Tl 538: 


60. Gormley vy. Clark, .134 U. ‘S. 
338, 10 SCt 554, 33 L. ed. 909; South 
Chicago Brewing Co. v. Taylor, 205 
Ill. 132, 68 NE 732; Loewenthal v. 
Bikins!. = 175 Dis 55385051) SNe 928 
Liewellin v. Dingee, 165 Ill. 26, 45 
NE 961; Gage v. Thompson, 161 Ill. 
403, 48 NE 1062; Quinn vy. Perkins, 
PSS TENS 72) won as 43 NE 759; Gage v. 
Gentzel, 144 Tl. "450, 33 NE 536; Hard- 


of) courts: ‘of 


ing v. Fuller, 1A Th 308, 30 NE 
1053; Gage v. Caraher, 125 Ill. 447, 
aa Te eek Gage v. McLaughlin, 101 
Ill. i 


“The fact which authorizes a court 
of chancery to inquire into the condi- 
tion of the title is the destruction of 
the records.” Quinn v. Perkins, su- 
pra. 

Jurisdiction of equity court to re- 
store lost record see supra § 56 text 
and notes 8-11. 


61i..Glos v. Kelly, 202° Til) 314, (72 
NE 378; Gage v. Thompson, 161 Ill. 
403, 483 NE 1062; Quinn v. Perkins, 
159 T1572, 48 NE 7593) Harding iv. 
Fuller, 141 Ill. 308, 30 NE 1062; Gage 
v. Du Puy, 134 Ill. 132, 24 NE 866; 
Bee v. Caraher, 127 Ill. 447, 17 NE 
(oe 

[a] Where deeds in chain of title 
have been destroyed by fire, a petition 
may be filed, even though questions 
as to title involving tax deeds sub- 
ject to the destruction of the records 
may be involved. Glos v. Kelly, 212 
Ill. 314, 72 NE 3878. 


644 [53 C.J.] 
of inheritance, or for life therein, and who is by him- 
self .or his tenant, or other person holding under 
him, in the actual possession of any real property,*” 
publie records must have been lost or destroyed in 
whole or in part by flood, fire, or earthquake ;°* and 
an owner of land is not deprived of his right to main- 
tain the action by the fact that some parts of the 
destroyed record may have been spared.°* Destrue- 
tion of a link in the chain of title is sufficient to con- 
fer jurisdiction.®® 

Defendant’s admission of all the allegations as to 
title in the petition does not deprive the court of ju- 
risdiction to reéstablish the title.°® 


Cumulative remedy. A proceeding to settle a title 
under such a statute is but an additional mode of 
doing what could have been done in some other mode 
before. the passage of the act.°* 


[§ 68] C. Right To Institute Proceeding—1l. In 
General. One who has not a perfect title of record, 
on account of the destruction of the records, has a 
right to file a petition to have his title established.®* 
His right to file a petition is not affected by the fact 
that there are adverse claimants,®® or persons claim- 
ing a contingent interest in the property,’° or that 
other questions as to the title are involved.‘ Wheth- 
er the petition is authorized will depend upon the 
case made by the petition and the proofs thereun- 
der.*? Where it is alleged and proved that petition- 
er derived his title from the government through 
mesne conveyances, records of which have been de- 
stroyed by fire, the fact. that both petitioner and de- 
fendant derived title from a common source since the 
fire does not oust the court of jurisdiction."* 


58 NE 386. 
75. 


62. See statutory provisions. 
63. Stanley v. Westover, 93 Cal. 


Aw 97, 269 P +468. 76. 

64. Dowling v. Spring Valley Wa-| 42 NE 79. 
ter Co., 174 Cal. 218, 162 P 894. 77. 

65 Gage ov. Lhompson, lel) ai: 78. 
403, 43 NE 1062; Gage v. Gentzel, 144] 43 Nw 759 
Ill. 450, 33 NE 536; Harding v. Fuller, F 
141 Ill. 308, 30 NE 1053; Gage v. Du [a] 


Puy, 134 Ill. 132, 24 NE 866; Gage 
ve Caranher, 125. 11) 447, 17 NE Ia; 
Smith v. Hutchinson, 108 Ill. 662. 

66. Harding v. Fuller, 141 Il. 308, 
30 NE 1053. 

67. Gage v. Du Puy, 


Act, 
1876, 


United States, 


127 Ts 206.) by fires any Used) 


RECORDS 


Keppel v. Dreier, 
Miller v. Stalker, 158 Ill. 514, 


Miller y. Stalker, 
Quinn v. Perkins, 159 Ill. 572, 


In Illinois the petitioner may 
seek relief under the Burnt Records 
even though 
which he claims was executed- after 
the object being to have the 
record evidence of his title from the 
which was destroyed 
entered of 


[§§ 67-69 


Claimant by adverse possession or under statute of 
limitations. Good title by adverse possession may 
be sufficient on which to found a petition’* or a-cross 
petition.7® So, also, the right to maintain such ac- 
tion is not affected by the fact that petitioner’s title 
depends upon the statute of limitations,’® since the 
act does not expressly require the petition to show 
a connected chain of title from the United States.** 


Derivation of title after destruction. One who ac- 
quires title after destruction by fire may avail him- 
self of the remedy,7® as where he derived his title 
after the destruction of the record by purchase at a 
trustee’s sale,7® even though the validity of trustee’s 
deed may be involved.®° 


Mere naked legal title remaining in a vendor after 
the payment to him of the purchase price on a sale 
of land*! cannot be registered.*? 


[§ 69] 2. As Dependent on Possession of Prop- 
erty. Under the California statute**® plaintiff must 
be in actual peaceable possession of the property ;** 
and mere constructive possession is not sufficient to 
entitle a person to maintain the action, although the 
property is vacant;*° but plaintiff’s possession need 
not be sufficient to constitute adverse possession to 
entitle him to maintain the action,*® nor must actual 
physical occupancy by the owner or a tenant exist in 
all cases;** a person who has given a deed of trust 
on his land still retains possession;** and the holder 
of a reversionary interest in fee may bring the ac- 
tion, although the technical relation of landlord and 
tenant does not exist between him and those in pos- 
session of the land.*®° Under the Illinois stat- 


] proceedings, and the action should 
have been dismissed. Stanley v. 
Westover, 93 Cal. A. 97, 269 P 468. 


Affidavit see infra § 75. 


85. Lofstad v. Murasky, 
645-91 P £008. 


86. Larsen v. All Persons, 165 Cal. 
A0G, 132 P Toi. 


[a] Thus a fence three feet high 
and consisting of two strands of wire, 
though insufficient to turn stock, is 
sufficient to indicate possession so as 
to support an action to quiet title un- 
der the McEnerney act. Larsen v. 
All Persons, 165 Cal. 407, 132 P 761. 


Supra, 


supra. 152 Cal. 


the deed under 


record. 


19 NE 878, 879. 


68. Dowling v. Spring Valley Wa- 
ter Co., 174 Cal. 218, 162 P 894; Glos 
v. Kelly, 212 Ill. 314, 72 NE 378; Gage 
v. Thompson, 166 Ill. 403, 43 NE 1062; 
Gage v. Gentzel, 144 Ill. 450, 33 NE 
536; Harding v. Fuller, 141 Ill. 308, 
30 NE 1053; Gage v. Du Puy, 134 Ill. 
132, 24 NE 866; Gage v. Caraher, 125 
Ill. 447, 17 NE 777; Smith v. Hutchin- 
son, 108 Ill. 662. 


69. Harding v. Fuller, 141 Ill. 308, 
30) NE 1053; Gage v, Caraher;) 125 
Tll. 447, 17 NE 777. 

70. McCampbell vy. Mason, 151 II. 
500, 38 NE 672. 


71. Gage v. Thompson, 161 Ill. 403, 
43 NE 1062; Harding v. Fuller, 141 
Ill. 308, 30 NE 1053; Gage v. Du Puy, 
134 Ill. 132, 24 NE 866; Gage v. 
Caraher, 125 Ill. 447, 17 NE 777. 


V2, Handineivs Huller, 141 T3085 
80 NE 1053; Gage v. Caraher, 125 I11, 
447, 17 NE 777; Flaherty v. McCor- 
mick, 113 Ill. 588; Gage v. McLaugh- 
GO oan 0) le 0 eam is yay 


73. Harding v. Fuller, 141 Ill. 308, 
30 NE 1053. 


74. Keppel v. Dreier, 187 Ill. 298, 


Quinn y. Perkins, 159 Ill. 572, 43 NE 
Moos 

79. Quinn v. Perkins, supra. 

80. Quinn v. Perkins, supra. 

81. See Vendor and Purchaser [39 
Cye P3017, F610}, 

82. Fagan v. Bach, 253 Ill. 588, 97 
NE 1087, AnnCas1913A 505. 


83. See Cal. St. (1906, Extra. Sess.) 
DLS iewog use, 


84. Larsen y. All Persons, 165 Cal. 
407, 132 P 751; Vanderbilt v. All Per- 
sons, 163 Cal. 507, 126 P 158; Lofstad 
v. Murasky, 152 Cal. 64, 91 P 1008; 
Stanley v. Westover, 93 Cal. A. 97, 
105, 269 P 468. 


“These requirements are jurisdic- 
tional and unless each of them exists 
at the time the action is commenced 
no right arises to bring the action un- 


der this act.” Stanley v.. Westover, 
supra. 
{a] Where plaintiff admits that he 


was not in actual possession until 
several months after the commence- 
ment of the action, as where the ac- 
tion is continued to permit plaintiff 
to fence the land, there was no right 
of action at the commencement of the 


Requisites of adverse possession 
see Adverse Possession §§ 2—56%. 


87. Vanderbilt v. All Persons, 163 
Cale b0fe, 126s Ss. 


[a] Thus actual possession exists 
where a ruined building, practically 
destroyed by earthquake and fire, is 
unoccupied, but is visited by a watch- 
man daily. Vanderbilt v. All Per- 
sons, 163 Cal. 507, 126 P 158. 


88. Charles A. Warren Co. v. San 
Francisco’ Sav. Union; 153° Cal. 91741, 
96 P 807. 


gs9. Potrero Nuevo Land Co. v. 
aan Persons; ete.,: 168° Cal. (3, 11292 


[a] Thus, where certain land in 
controversy was granted to the city 
of San Francisco for ninety-nine 
years by Act March 26, 1851 (St. 
[1851] ec 41), and thereafter the 
state’s reversion in fee was conveyed 
to plaintiff’s prior grantor subject to 
the remainder of the ninety-nine- 
year term as authorized by Act May 
18, 1853 (St. [1853] ¢ 160), plaintiff 
held such an estate in the land as en- 
titled him to sue to establish his 
title, although the technical relation 
of landlord and tenant did not exist 


‘For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 69-75] 


ute®® a person may maintain an action to establish 
his title although another person is in possession of 
the land.®? 


[§ 70] D. Objections and Defenses. A burnt rec- 
ord will not be restored and title established when 
such restoration would not show good title in the peti- 
tioner but would only cloud the title of defendant.° 
But it matters not what may have been the motive 
of the petitioner in filing his petition.°* Where the 
grantee in an unrecorded deed has surrendered to 
the grantor his interest in the land and has returned 
the deed to him, the grantor is thereby invested with 
such an equitable interest as will preclude recovery 
by the grantee in a suit to establish title.®* 


Defendant’s title by adverse possession may pre- 
clude a recovery by the petitioner;®° but adverse 
possession less than for the statutory period cannot 
have this effect.°° 


Limitation of Bankruptcy Act®’ may be applied 
to a petition by the grantee of an assignee in bank- 
ruptey to establish title under the Burnt Records Act, 
where defendant claims under tax deeds given while 
the assignee held the property, and the petition prays 
that such deeds be set aside as clouds on the title.®® 
The allowance of the plea of limitation simply de- 
feats the prayer of the bill;®® it confers no affirma- 
tive rights upon defendant, "put leaves the parties as 
they were before the bill was filed.? 


Laches? of petitioner may preclude recovery.* 


[§ 71] BE. Parties.t Under some statutes® in pro- 
ceedings to establish title evidenced by a lost record, 
all persons in possession of or claiming any interest 
in the property should be made parties,°® but the peti- 
tion may be filed by one who holds the legal title in 
trust for another without making the equitable owner 
a party where such equitable owner consents to the 
filing of the petition.” 

[§ 72] F. Process.° Where the statute provides 
that all persons claiming an interest in the property 
between plaintiff and those in posses- i 


sion holding under the term. Potrero 
Nuevo Land Co. v. All Persons, ete., 


RECORDS 


Gage v. Du Puy, supra. 
aches generally see Equity §§ 


[53 C.J.] 645 


may, in certain cases, be brought in by publication,’ 
service of summons upon such persons in the statu- 
tory manner is as effective as personal service.*° A 
provision in such a statute for the filing of an order 
of the court designating the newspaper in which the 
publication shall be made?! is mandatory and juris- 
dictional,'? and where the judgment roll shows that 
the order was filed subsequent to actual publication 
of the summons, the judgment is void notwithstand- 
ing a recital that the publication was regular.’* 
Where the statute provides that where a judgment 
has been entered as to any real property under the 
burnt record act, no other action under the act relat- 
ing to the same property or any part thereof shall 
be tried until proof is made that all persons who 
appeared in the first action or their successors in 
interest have been served personally,!* such personal 
service upon such persons must be shown before the 
trial court can proceed with a second action under 
the act involving the same property.?® 


[§ 73] G. Pleading!*—1. Complaint or Petition— 
a. InGeneral. The statutes expressly prescribe what. 
the petition or complaint shall allege.*? 


[§ 74] b. In California—(1) In General. Among 
other requisites of the complaint!® it should contain 
a particular description of the property.'® 

[§ 75] (2) Accompanying Affidavit. The require- 
ment that plaintiff must file with his complaint an 
affidavit which fully and explicitly sets forth speci- 
fied information concerning the character of his title, 
claim, and possession and -his knowledge as to ad- 
verse claims or interests, and if he is unable to state 
such matters, a statement setting forth and showing 
fully and explicitly the reasons for such inability,?° 
is manifestly designed for the benefit of defendants 
in enabling them, by verifying plaintiff’s claim, to 
prevent fraud and safeguard their own rights,?? and 
a full and fair compliance with such provisions is es- 
sential.22. The affidavit is not jurisdictional,?? and 
the judgment in favor of plaintiff is conclusive of 


Validity see Constitutional Law § 
1006 note 39 [a] (1). 


ann 52. 10. Bradford v. Trapp, 49 Cal, A 
g 9 , . . 
oncek UO RT od _|_3. Happ v. Happ, 156 Ill. 183, 41| 493, 193 P 584. 
ee Aare eres ee Salts ae 39; Mulvey v. Gibbons, 87 Ill. 11. See statutory provisions. 
: : ay : : Order for publication generally see 
air aes ardine v. Fuller, 141 Ill. 308, 4. Generally see Equity §§ 253-—]| Process §§ 177-192. 
. 356; Parties 47°C. J. p 1. 12. Phelan v. All Persons, 202 Cal. 
bad IAS Neel pambenas aes eee a See Ill. St. Genie 1872) p 652/175, 259 P 725. 
a a BR eVeus €. 1 15. 
ants, the petition may be filed. Hard- § i Rave . Gane e We ee 2 pee v. All Persons, supra. 
In Sv; Holler, 141 Il. S08 30 NE 10538. Biss. 217; Mhowwson. es Malonéy,7 199. - ee statutory provisions. 
92. Beattie v. Whipple, 154 Ill.| 111, 276, 65 NE 236, 93 AmSR 183;|,,15- Westover v. All Persons, etc., 
273, 40 NE 340. Sage v. Du Puy, 134 Ill. 132, 24 Nw| 93 Cal. A. 113, 269 P 475. 
[a] Reason for rule is that “equity | 866; Heacock v. Lubuke, 107 Ill. 396. 16. Generally see Equity § 389 et 
will not do that which will be of [a] Adverse claimant should be| Sed; Pleading 49 C. J. p 1. 


no benefit to the party, asking it and 
an injury to others. Beattie v. 
Whipple, 154 Ill. 2738, 40 NE 340, 342. 
See also Equity § 151. 


93. Harding v. Fuller, 141 Ill. 308, 
30 NE 1053. 


94. Happ v. Happ, 156 Ill. 
NE 39. 


95. Happ v. Happ, supra. 


[a] Good title by adverse posses- 
sion initiated before destruction of 
records by fire will defeat petitioner. 
Beattie v. Whipple, 154 Ill. 273, 40 
NE 340. 


183, 41 


96. Quinn v. Perkins, 159 Ill. 572, 
43 NE 759. 

97, U.S. Rev. St. § 5057. 

98.. Gage v. Du Puy, 127 Ill. 216, 


19 NE 878. p 
99. Gage v. Du Puy, supra. 


made defendant. Gage v. Gentzel, 144 
Ill. 450, 383 NE 536; Gage v. Du Puy, 
L345 32 274s NB S665. “Gage iv. 
Caraher, 125 Ill. 447, 17 NE 177. . 


{b] Persons owning fee in street 
are necessary parties to a proceeding 
under the Burnt-Records Act to es- 
tablish title to the strip of land re- 
served for such street. Thompson v. 
Maloney, 199 Ill. 276, 65 NE 236, 93 
AmSR 1838. 


Description in pleading see infra § 
76 text and notes 46, 47. 

7. Harding v. Fuller, 141 Ill. 
30 NE 10538. 

8. Generally see Process 50 C. J. 
p 432. 

9. See statutory provisions. 


Service by publication generally see 
Process §§ 105-212. 


308, 


17. See statutory provisions. 


18. See Cal. St. (1906, Extra. Sess.) 
p 78 c 59 § 2. 
19. Stanley v. Westover, 93 Cal. 


A. 97, 269 P 468; Hynes v. All Per- 
SONS 19) Cala vAns 35. a bee 2ooe 


{a] Complaint held insufficient.— 
Stanley v. Westover, 93 Cal. A. 97, 
269 P 468. 

20. See Cal. St. (1906, Extra. 


Sess;) p 78 © 59) § 5. 


21. Potrero Nuevo Land Co. v. All 
Persons, ete., 158 Cal. 731, 112 P 303; 
Hynes v. All Persons, 19 Cal. A. 185, 
WAS 122 S455 35 


22. Potrero Nuevo Land Co. v. All 
Persons, 158 Cal. -731, 112 PB 303: 

23. Crittenden v. Dorn, 274 Fed. 
520 [certiorari den 257 U. S. 648 mem, 
42 SCt 57 mem, 66 L. ed. 415 mem]. 


646 [53 C.J.] 


the sufficiency of the affidavit, when collaterally at- 
tacked.?4 


Description of property. A particular deserip- 
tion of the property is not required in the affidavit,?°® 
although it may properly, and perhaps should, em- 
brace a deseription of it for identifiecation;*® and 
this may be accomplished by reference to the com- 
plaint.?* 


Nature of title. While the affidavit should set 
forth information concerning the character of plain- 
tiff’s title,?® every probative fact relating to the 
derivation of plaintiff’s title need not be alleged,?° 
and the affidavit sufficiently shows the derivation of 


plaintiff’s title where it alleges facts sufficient to 


enable defendants to verify plaintiff’s claim, pre- 
vent fraud, and safeguard their own rights.°° An 
affidavit, alleging that plaintiff cannot state dates and 
parties from whom he obtained title because all the 
deeds and records in his possession were destroyed, 
is insufficient to state fully and explicitly the reasons 
for his inability to make the required allegations as 
to the character of his title.*+ 


Possession of plaintiff. The affidavit must show an 
actual possession on the part of plaintiff®? and not 
merely a constructive possession;*? but the char- 
acter of plaintiff’s possession need not be alleged ;*4 


24. See infra § 94. 


25. Hynes v. All Persons, 19 Cal. 


A. 185, 125 P 253. P 1008. 


RECORDS 


v. Cabaniss, 161 Cal. 548, 119 P 911; 
Lofstad v. Murasky, 


and failure of the affidavit to allege actual possession 
by plaintiff is immaterial as to a defendant who vol- 
untarily appears and submits himself to the jurisdic- 
tion of the court.*° 


Adverse claims, interest, or liens. It is sufficient 
to allege that plaintiff does not know and has never 
been informed of any person having any adverse 
claim, interest in, or lien upon the property, with- 
out stating any reason for the statement or the in- 
quiry made to ascertain the fact.*° 


[§ 76] c. Petition in Illinois. Statutory require- 
ments as to the contents of the petition®’ must be 
at least substantially complied with.?* 


Loss or destruction of record. Since the fact of 
the loss or destruction of the record is jurisdiction- 
al,?® this fact must be alleged,*® but the petitioner 
need not allege the destruction of the deeds or other 
evidences of his chain of title.*? 


Title of petitioner. The petition should set forth 
fully plaintiff’s chain of title,*? and if he desires to 
restore the destroyed evidences of his title he should 
specify what the evidences so destroyed are.** 


Possession of petitioner. The petition need not 
allege that the premises are in the possession of the 


petitioner,** or that they are vacant or unoccupied.*° 
553, 51 NE 592; Llewellin v. Dingee, 
165 Ill. 26, 45 NE 961; Gage v. 


152 Cal: : 
Thompson, 161 Ill. 403, 43 NE 1062; 


64, 91 


[8§ 15-16 


26. Hynes vy. All Persons, supra. 
27. Hynes v. All Persons, supra. 


Description in complaint see supra 
§ 74 text and note 19. 


28. See cases infra this note. 


[a] Affidavits held sufficient.—(1) 
An affidavit, alleging complainant’s 
interest and possession, and showing 
who were her grantors and under 
what decree she became entitled to 
possession. Soher vy. Cabaniss, 161 
Cal. 548, 119 P 911. (2) An affidavit 
by plaintiff's president, stating the 
source of its title, its possession 
thereunder, that before purchasing 
the property, and before giving cer- 
tain mortgages, it caused the title to 
be examined, and was informed that 
it had title in fee, that there were no 
subsisting mortgages, deeds of trust, 
or liens, except certain described 
mortgages, that it had never made 
any conveyance thereof, or of any in- 
terest therein, that it did not know 
and had never been informed of any 
person claiming any interest or lien, 
and that no notice of ownership or 
claim to the property, had been filed. 
Crittenden v. Dorn, 274 Fed. 520 [cer- 
tiorari den 257 U.S. 648, 42 SCt 57, 66 
Lied. 415). 


[b] Affidavit held insufficient.—An 
affidavit merely declaring that the ti- 
tle to the property was conveyed by 
the ‘state to P in 1855, and by him 
through divers mesne conveyances to 
plaintiff who was the owner and hold- 
er thereof, and has been for the last 
ten years or more, does not fully 
show how long plaintiff had owned 
and enjoyed the property, nor describe 
or characterize the person from whom 
the title was obtained. Potrero Nue- 
vo Land Co, v. All Persons, ete., 158 
Cal, 731, 112° P-303. 


29. Hynes v. All Persons, 19 Cal. 
Ae Shag aos. 

30. Hynes v. All Persons, supra. 

31. Stanley v. Westover, 93 Cal. 
A. 97, 269 P 468. 


32. Faxon v. All Persons, 166 Cal. 
707, 137 P 919, LRA1916B 1209; Soher 


Necessity of possession by plain- 
tiff see supra § 69 text and notes 83— 
89. 


33. Lofstad v. Murasky, 152 Cal. 
64, 91 P 1008. And see supra § 69 
text and note 85. 


34 Soher v. 
548 019" P90. 


[a] hus, under a statute requir- 
ing an affidavit of plaintiff, fully and 
explicitly setting forth the character 
of his estate, right, title, and interest 
or claim in and possession of the 
property, shall be filed with the com- 
plaint, an affidavit, alleging simple 
possession without describing its 
character, was sufficient, the word 
“character” in the statute having no 
reference to possession. Soher v. 
Cabaniss, 161..Cal, 548,119 "P79ti. 


385. Faxon v. All Persons, 166 Cal. 
707, 187 P 919, LRA1916B 1209. 


Cabaniss, 161 Cal. 


36. Hoffman v. San Francisco Su- 
per: Ct, 151 Cal. 386, 90° PR 939. 

37. See Ill. St. (1871-1872) p 562 
Sul Revi st, (L925) Cale par? 16: 

38. See cases infra this section. 

[a] Sufficient petitions.—(1) Gage 


Vv. Di Puy, L384 0 132,24 Ne 866s 
Gage v. Caraher, 125 Ill. 447, 17 NE 
777; Heacock v. Hosmer, 109 Ill. 245; 
Smith v. Hutchinson, 108 Ill. 666. 
(2) A petition describing certain land 
and setting forth the character and 
extent of the estate claimed therein 
by petitioner, and from whom, when, 
and by what mode he derived his ti- 
tle thereto, and that the records have 
been destroyed by fire, and that cer- 
tain persons claimed some interest in 
the premises, etc., may be consid- 
ered as Showing on its face that it 
was a petition, under the Burnt Rec- 


ords Act. Glos v. Kelly, 212 Ill. 314, 
72 NE 3878. 
[b] Insufficient petition.—Gage vy. 


McLaughlin, 101 Ill. 155. 


Quinn v. Perkins, 159 Ill. 572, 43 NE 
759; Gage v. Gentzel, 144 Ill. 450, 33 
NE 536; Gage v. Caraher, 125 Ill. 
447,17 NE 777; Gage v. McLaughlin, 
LODT EDs. 

41. Gage v. Gentzel, 
NE 536. 

42. Glos v. Cary, 194 Ill. 214, 62 
NE 555; Miller v. Stalker, 158 Ill. 
514, 42 NE 79; Harding v. Fuller, 
141 Ill. 308, 30 NE 1053; Heacock v. 
Hosmer, 109 Ill. 245. 


[a] Abstract of title.—Although 
not in good form, the petition should 
be held sufficient where it sets out 
the chain of title in the form.of an 


144 Till. 450, 


33 


abstract of title, with proper general . 


averments preceding the chain of ti- 
mes Glos v. Cary, 194 Ill. 214, 62 NH 

{b] inks in chain of title.—It is 
not ground for reversal that the pe- 
tition alleged title derived from the 
government through mesne convey- 
ances, without specifying each link 
in the chain of title where appellant, 
who is the only party complaining, 
admitted these allegations and that 
the records of such conveyances were 
destroyed. Harding v. Fuller, 141 Ill. 
308, 30 NE 1053. 


[ec] Title under statute of limita- 
tions.—The petitioner need not allege 
that he derived his title mediately or 
immediately from the United States, 
but it is sufficient to show a valid 
title under the statute of limitations. 
Miller v. Stalker, 158 Ill. 514, 42 NE 
Te 


{d] Petition held sufficient.—Hea- 
cock v. Hosmer, 109 Ill. 245. 


43. Harding v. Fuller, 141 Ill. 308, 
30 NE 1053. 


44. Gormley v. Clark, 134 U. S. 338, 
10 SCt 554, 33 L. ed. 909; Harding v. 
Fuller, 141 Ill. 308, 30 NE 1053; Hea- 
cock v. Lubuke, 107 Ill. 396. 


[ec] Statement of mere conclusion 
insumicient.—Miller v. Stalker, 158 J MSc Conte Of OBR CRRIORIs ce SUD EEE 
Til. ; Lege 
Baste eS ie a 45. Harding v. Fuller, 141 Ill. 308, 
. ee supra . 30 NE 1053; Heacock v. Lubuke, 107 


40. Loewenthal v. Elkins, 175 Il. 


Ill. 396. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


§§ 76-81] 


Adverse claims. With regard to adverse claimants 
all that is necessary is that they shall be named and 
made parties,*® and the petition need not allege that 
their titles are illegal or invalid.47 


Verification. Defective verification of the peti- 
tion*® may be waived by defendant.*® 


[§ 77] 2. Demurrer. The objection that persons 
having no interest and others whom the petition 
shows to have been dead before it was filed are made 
parties defendant, thereby increasing the costs, can- 
not be raised by a demurrer merely for the want of 
equity.°° ; 

[§ 78] 3. Plea or Answer. Under some statutes*! 
a person made defendant,°? if he answers, must ad- 
mit, confess, and avoid, or traverse all the material 
allegations of the petition.®* If a defendant claims 
title to the property he must set it up by plea or an- 
swer so that its validity may be passed upon and 
determined,°** and all such defendants may severally 
file answers setting up their claims of title.®° 


Former adjudication should be raised by plea or 
answer.°® 


_ Reimbursement claim.®7 If a defendant who has 
purchased the property in question at a tax sale 
desires reimbursement for the amount paid at such 
sale and for taxes, he must by answer set up the facts 
as to such purchase and payment.°® 


[§ 79] 4. Cross Petition. In a proper case de- 
fendant may file a cross petition seeking establish- 
ment of this title,°® and the hearing and determi- 
nation of the cross petition follows as nearly as may 
be the practice and procedure on an original peti- 
tion.°° The cross petition need not set out the stat- 
ute of limitations under which defendant claims if 
it sufficiently alleges the facts on which he relies.*+ 

46. Gage v. Gentzel, 144 Ill. 450,) 72 NE 380. 

33 NE 536; Gage v. Du Puy, 134 Ill. 57. 
132, 24 NE 866; Gage v. Caraher, 125 


Ill. 447, 17 NE 777; Heacock v. Hos- 
mer, 109 Ill. 245. 


Parties see supra § 71. 
47. Kelle v. Egan, 256 Ill. 45, 99 


NE 859; Gage v. Gentzel, 144 Ill. 450, 
33 NE 536; Gage v. Caraher, 125 Ill. 


32 NE 548. 


447, 17 NE 777; Heacock v. Hosmer, | 1030; 
109 Ill. 245. See Gage v. McLaugh-|53 NB 317. 


lin, 101 Ill. 155 (contrasting the prac- 60. 
tice with that of ordinary suits to E 
remove cloud). 


[a] Validity of defendant’s title 
under a tax deed’ need not be stated 
in the petition. Gage v. Caraher, 125 
Ill. 447, 17 NE 777. 


48. See Ill. St. (1871-1872, Extra 
Sess.) p 652 § 11; Rev. St. (1925) ¢ [a] 
116 par 16. 


See cases 


96. 
58 NE 386. 


NE 10380. 
Thus a 
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Right to, and decree for, reim- 
bursement see infra § 90. 70. 


58. Gage v. Harbert, 145 Ill. 530, | 249. 


59. Fagan -v. Bach, 253 Ill. 588, 72. 
97 NE 1087, AnnCas1913A 505; Kep-| 9g, 
pel v. Dreier, 187 Ill. 298, 58 NE 386; | 945. 
Gage v. Eddy, 186 Ill. 432, 57 NE i 
Gage v. Parker, 178 Ill. 455, a] 


infra this section; 
and supra §§ 66-78 and infra §§ 80-| NB 536: Heacock v. Hosmer, 109 ii 


61. Keppel vy. Dreier, 187 Ill. 298, 74, 
62. Gage v. Eddy, 186 Ill. 432, 57 
cross 


claiming title in existence before the 
fire or that any conveyance in its | 536; Gage v. Caraher, 125 Ill. 447, 17 
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The cross petition should be dismissed where its al- 
legations do not ‘bring it within the provisions of 
the statute authorizing it.** Matters already adju- 
dicated in an ejectment suit cannot be litigated in 
a cross‘petition in a proceeding under the Burnt Ree- 
ords Act.°? 
[§ 80] H. Notice of Lis Pendens. Under a stat- 
ute which requires that plaintiff and all persons 
claiming affirmative relief in an action to establish 
title under the Burnt-Records Act must file a no- 
tice of the pendency of the action in a specified rec- 
ord office,°+ a notice so filed is effective as to all 
defendants whether named or not named.®° 


[§ 81] I. Evidence—1. Burden of Proof—a. On 
Petitioner or Plaintiff. General rules®® of practice 
in other civil actions or suits in equity as the case 
may be,°’ in so far as applicable, control as to what 
the petitioner or plaintiff must prove to support his 
petition or complaint.** He must prove every ma- 
terial allegation necessary to authorize a decree in 
his favor,®® where defendant fails to answer and a 
decree is entered against him by default,*° or where 
the facts set forth in the petition are put in issue 
by an answer;‘1 but where defendant demurs, thus 
admitting the allegations in the petition to be true,‘ 
the petitioner need offer no proof to substantiate the 
allegations of the petition.7* The burden is upon 
petitioner to show the destruction of the record,** 
and to establish his own elaim of title;7° but he is 
only required to show the validity of his own title,7® 
and need not show the invalidity of title asserted by 
defendant.’’ The petitioner must affirmatively show 
that exhibits introduced by him are true copies of 
the lost record,’* and this rule applies where defend- 
ant neither denies nor admits the truth of such cop- 
ies.7° Too, under some statutes’® plaintiff must 

69. Loewenthal vy. Elkins, 175 Ill. 
553, 51 NE 592. 


Heacock v. Hosmer, 109 Ill. 


71. Heacock v. Hosmer, supra. 
See Pleading §§ 543-546. 
Heacock v. Hosmer, 109 Ill. 


On abiding demurrer over- 
ruled, defendant cannot object that 
no evidence was given to support pe- 
tition. Jackson v. Glos, 144 Ill. 21, 32 


245. See also infra §§ 87, 88. 


Loewenthal v. Elkins, 175 Ill. 
553, 51 NE 592; Llewellin v. Dingee, 
165 Ill. 26, 45 NE 961; Gage v. Thomp- 
son, 161 Ill. 403, 48 NE 1062; Quinn 
v. Perkins, 159 Ill. 572, 48 NE 759; 


etition not 
. Gage v. Gentzel, 144 Ill. 450, 33 NE 


49. Bennett v. Roys, 212 Ill. 282,| cyain of title had been destroyed, so|NH 777; Gage v. McLaughlin, 101 
72 NE 380. as to justify a cross petition under | Ill. 155. 

50. Jackson y. Glos, 144 Ill. 21, 32] the Burnt Records Act, should be [a] Burden is on him to show (1) 
NE 536. stricken from the files. South Chica- | destruction of records by fire (Loew- 


51. See Ill. St. (1871-1872, Extra 
Sess.) p 652 § 13; Rev. St. (1925) c|68 NE 732. 
116 par 18. 63. 

52. Parties see supra § 71. NE 1030. 

53. See Miller v. Stalker, 158 Ill. 64, 
514, 42 NE 79. DinloRe: OOS bose 

54. -Gage v. Harbert, 145 Ill. 530, 65. 
32 NE 543; Gage v. Du Puy, 134 Ill. 
132, 24 NE 866. 

[a] Defendant, who does not an- 08 
swer or set up any title to land, can- 108. 
not complain of a decree establishing 66. 
the title of the petitioner. Gage v. 
Du Puy, 134 Ill. 132, 24 NE 866. 67. 

55. Gage v. Du Puy, supra. § 67. 

56. Bennett v. Roys, 212 Ill. 232, 68. 


go Brewing Co. v. Taylor, 205 Ill. 132, 
Gage v. Eddy, 186 Ill. 432, 57 
See Cal. St. (1906, Extra. Sess.) 
Davidson v. All Persons, 
Cal. A. 723, 124 P 570. A 

Notice and effect of lis pendens gen- . A 
erally see Lis Pendens §§ 36-61, 86—| Y- Hutchinson, 108 Ill. 662. 
See Equity §§ 498, 948; Plead- 78. 
ing §§ 338-343, 543-546, 1160-1166. 
Nature of proceeding see supra 79. 


See cases infra this section. 


enthal v. Elkins, 175 Ill. 553, 51 NE 
592) (2) or that the original deeds 
in his chain of title have been lost by 
fire, without his fault (Loewenthal v. 
Elkins, supra). 


75. Converse v. Wead, 142 Ill. 132, 
14g | 81_NE 314; Gage v. Caraher, 125 Ill. 
447, 17 NE 777. 


Gage v. Caraher, supra; Smith 


77. Smith v. Hutchinson, supra. 


Liewellin v. Dingee, 161 Ill. 
26, 45 NE 961. 


Llewellin v. Dingee, supra. 


80. See Cal. St. (1906, Extra. Sess.) 
Dp 78re; 59. 


648 [53 C.J.] 
prove the character of the estate which he claims*? 
and actual possession,** although he need not prove 
title by adverse possession.** 


[§ 82] b. On Defendant. The burden is upon any 
defendant claiming adversely to establish the title 
claimed by him.** Where the petitioner shows a 
prima facie title, defendant must show a better ti- 
tle.8® 

When claiming reimbursement.*® If defendant, 
who is the holder of a tax deed, desires reimburse- 
ment for the amount expended in procuring such 
deed, he must make proof of the facts necessary to 
authorize such a decree,** and must establish both 
the fact of such expenditure,** and the amount ex- 
pended.*® 


[§ 83] c. On Cross Petitioner. The cross peti- 
tioner has the burden of showing the validity of his 
title.°° 

[§ 84] 2. Presumptions. Except as modified or 
changed by the particular statute,®! general rules as 


to presumptions®? apply.°* The presumption of 
1. Larsen vy. All Persons, 165 Cal. { NE 1087, AnnCas1913A 505. 
407, 132 P 751. [a] On cross petition, upon proof 


mene. see supra § 75. 


2. Larsen vy. All Persons, 165 Cal. 
407 1B 20P ous 


Bp cooestty of possession see supra §} Gasi913A 505. 
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of payment of the purchase money, 
absolute title to premises would be 
established in the purchaser. 
v. Bach, 253 Ill. 588, 97 NE 1087, Ann 


[§§ 81-85 


payment from lapse of time®* is available to a vendee 
to resist a suit by the vendor’s heir to establish and 
register title under a burnt records act.®® . The ex- 
ception, made with respect to presumptions regard- 
ing abstracts, ete., as to persons in actual possession 
at the time of the destruction claiming title other- 
wise than under a sale for taxes or special assess- 
ments,?® does not apply to a person in possession 
claiming title by adverse possession, where he had 
not been in possession for more than twenty years 
prior to the destruction of the record.®? 


[§ 85] 8. Admissibility. In proceedings to es- 
tablish title the general rules of evidence,®* unless 
modified by provisions of the particular statute,®® 
apply.t. Where a proper foundation is laid for the 
introduction of such evidence,” secondary evidence 
may be admitted,* such as an abstract of title made 
prior to the loss or destruction of the record,* or a 
letterpress copy thereof made in the ordinary course 
of business,® or any copy, abstract, or minutes made 
from the destroyed records by a person engaged 
in making abstracts of title for others for hire,® or 
objection that defendant had not had 


opportunity to make such _ verifica- 
tion, and there was no request for 


time and opportunity to do so. Glos v. 
Fagan Cary, 194 Ill. 241, 62 NE 555. But see 
Compton v. Randolph, 104 Ill. 555 


(holding copy of letterpress copy or 


83. Larsen v. All Persons, 165 Cal. 
407, 132 P 751. And see supra § 69 
text and note 86. 


84. Kelle v. Egan, 256 Ill. 45, 99 NE 


859; Glos v. Kelly, 212 Ill. 314, 72 NE 
378; Gage v. Thompson, 161 Ill. 403, 
43 NE 1062; Miller v. Stalker, 158 Ill. 


514, 42 NE 79; Gage v. Gentzel, 144 
fll. 450, 33 NE 536; Gage v. Caraher, 
LAV 5 TM .. 4475 07 NE, W7> Smith v. 
Hutchinson, 108 Ill. 662. 

{a] To establish validity of tax ti- 
tle a valid judgment, precept, and 
affidavit of notice must be shown. 
Gage v. Caraher, 125 Ill. 447, 17 NE 
777. But see Garrick v. Chamberlain, 
97 Ill. 620 (for circumstances under 
which it was held that Burnt Records 
Act § 23 was inapplicable). 

85. Glos v. Mulcahy, 210 Ill. 639, 71 
NE 629. 

86. Right to, and decree for, reim- 
bursement see infra § 90. 


87. Glos v. Kelly, 212 Ill. 314, 72 
NE 378; Gage v. Gentzel, 144 Ill. 450, 
33 NE 536; Gage v. Du Puy, 134 Ill. 
132, 24 NE 866. 


88. Gage v. Du Puy, 


89. Glos v. Kelly, 212 Ill. 
NE 378. 

90. Gage v. Parker, 178 Ill. 455, 53 
NE 317. 

[a] Rule applied where the cross 
petitioner set up title in himself un- 
der tax deed and prayed that deeds in 
petitioner’s chain of title be set aside. 
Gage v. Parker, 178 Ill. 455, 53 NE 
Sle 

91. See statutory provisions, 

92. See Evidence §§ 25-88. 

93. See cases infra this section. 

{a] Service in partition suit re- 
lied on may be indulged where the 
court minutes are silent with respect 
to service. Nickrans v. Wilk, 161 Ill. 
76, 48 NE 741. 

{b] Time of making contract will 
be presumed as of date it bears. Chi- 
cago, etc., R. Co. v. Keegan, 152 IIl. 
413, 39 NE 33. 

94. See Payment §§ 198-213. 

95. Fagan v. Bach, 253 Ill. 588, 97 


supra. 
814, 72 


Vendee’s right of action where pur- 
chase money is paid see supra § 68 
text and note’ 82. 


96. Ill. St. (1871-1872) p 652 § 9; 
Rev. St. (1925) ¢c 116 par 14. 


97. Chicago, etc., R. Co. v. Keegan, 
185 Ill. 70, 56 NE 1088. 


98. See Evidence §§ 89-1729. 
99. See statutory provisions. 
1. See cases infra this section. 


[a] Certified copies of record.— 
Glos v. Cary, 194 Ill. 214, 62 NE 555. 


2. See Evidence §§ 1341-1377. 
3. See cases infra notes 4-7. 


4. Converse v. Wead, 142 Ill. 132, 


31 NE 314; Heinsen v. Lamb, 117 I11. 
549, 7 NE 75; Miller v. Shaw, 103 I11. 
277. 


[a] Abstract made from original 
deeds.—Sternheim v. Burcky, 149 Ill. 
241, 36 NE 1026. 


[b] Less of deed must be shown 
to make competent the admission of 
an abstract to show its recordation 
before destruction. Walton v. Fol- 
lansbee, 165 Ill. 480, 46 NE 459. 


[ce] Part of abstract.—If it is nec- 
essary to prove only a part of the 
essential facts by means of an ab- 
stract of title, plaintiff need not in- 
troduce in evidence the whole ab- 
stract, but if the abstract as a whole 
shows that the title is not in him de- 
fendant may introduce the balance of 
it in evidence. Heinsen v. Lamb, 117 
Til, 549, 17 NE 75. 


5. Converse v. Wead, 142 ml. 
31 NBD 314, 


[a] Sworn copies of letterpress 
copies of abstracts.—(1) Undera stat- 
ute providing that sworn copies of 
letterpress copies of abstracts of ti- 
tle shall be admissible in evidence, 
provided the party desiring to use 
them shall have given the opposite 
party a reasonable opportunity to 
verify their correctness, Such a copy 
should not be excluded on an objec- 
tion to an affidavit that plaintiff’s 
counsel had mailed a notice to defend- 
ant that the copy was in possession 
of the master in chancery, where it 
could be verified, when there was no 


132, 


letterpress copy itself inadmissible). 
(2) If the opposite party has not had 
sufficient time and opportunity to ver- 
ify the copies, he should ask for fur- 
ther time to make the necessary in- 
vestigation. Sternheim v. Burcky, 149 
Ill. 241, 36 NE 1026. 


6. CORT PERS v. Wead, 142 Ill. 
31 NE 


[a] ote made in ordinary 
course of business prior to fire.— 
Compton v. Randolph, 104 Ill. 555; 
King v. Worthington, 73 Ill. 161. 


[b] 
purporting to give the names of the 
parties and their solicitors and the 
nature of bills filed by them are in- 
competent to show the contents of 
such files, without preliminary proof 
that the entries were contemporane- 
ous with the employment of solicitors 
as part of the transaction (Llewellin 
v. Dingee, 161 Ill. 26, 45 NE 961) (2) 
or that the solicitors were in the hab- 
it of making such entries in connec- 
tion with the transaction recorded 
(Llewellin v. Dingee, supra). 


[ec] Sufficient foundation.—Where 
abstracts of title bearing date before 
the Chicago fire and made by abstrac- 
ters at such date were produced, to- 
gether with a number of original 
deeds in the chain of title, the tes- 
timony of one who had been an’ ab- 
stracter in Chicago for many years 
that he knew the handwriting of the 
abstracts, that he was familiar with 
them and had in the course of his 
business made continuations to them, 
is sufficient prima facie proof that 
the abstracts were made in the or- 
dinary course of business before the 
destruction of the records, thereby 
justifying their admission in evi- 
dence under the Burnt Records Act. 
Chicago, etc., R. Co. v. Keegan, 152 
Tasco Nooo 


[d] Personal knowledge and rec- 
ollection that abstract sought to be 
availed of was made in the ordinary 
course of business prior to loss or 
destruction of the original instrument 
is not necessary. Chicago, etc., R. Co. 
v. Keegan, 152 Ili. 413, 39 NE Bon 


[e] Witness may refresh his rec- 
ollection by reference to memoranda 


132, 


For later cases, developments an'd changes in the law see Annotations, same title and section number, 


Entries in solicitor’s books (1) ; 


s estand 


§§ 85-89] 


a copy of the original deed where the original cannot 
be produced.’ An allegation in the petition that 
certain deeds in plaintiff’s chain of title are lost does 
not render such deeds inadmissible in evidence, since 
they may have been discovered after the filing of the 
petition.* Where extracts of minutes from de- 
stroyed records are introduced abbreviations therein 
may be explained by parol evidence. 


[§ 86] 4. Weight and Sufficiency. General rules 
as to the weight and sufficiency of evidence!® apply 
in suits of this kind to establish title! If plaintiff 
by his allegations and proof establishes a prima facie 
valid title from whatever source, he is entitled to a 
decree unless defendant shows a better one.!2 A tax 
deed alone is not sufficient to establish title in de- 
fendant.1* Evidence that a quitclaim deed execut- 
ed during the pendency of the proceeding was similar 
to a deed in the possession of the witness, which had 
been lost, is not sufficient proof of that fact.14 


Sworn answer in such a proceeding is not evidence 
and has no other or greater weight as such than the 
petition. 


[§ 87] J. Hearing or Trial. When a petition or 
complaint is filed, the court is bound to go ahead and 
determine the rights of the parties under that act.1® 
Following chancery practice? it has been held to 
be entirely discretionary with the court as to wheth- 
er or not it shall submit issues to a jury or remit the 
parties to a court of law to try questions of title.1§ 


made by him and known to be cor- 
rect. Bush vy. Stanley, 122 Ill. 406, 
13 NE 249. 


{f] Loss of ante-fire abstract.—It 
is not necessary to the introduction of 
extracts of minutes from destroyed 12. 
records making such minutes admissi- | 71 NE 629; 
ble, where the original instruments] 514, 42 NE 79. 
and the records thereof have been de- [a] 
stroyed, that proof should be made of 
the loss of the ante-fire abstract of ti- 
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knowledgment of a _ deed. 
v. Lubuke, 107 Ill. 396. 
amount of reimbursement of a hold- 
er of a tax deed set aside as a cloud. 
Glos v. Kelly, 212 Ill. 314, 72 NE 378. 19. 


‘Glos v. Mulcahy, 
Miller v. Stalker, 158 Ill. 20. 


Proof of title by adverse pos- 
session and destruction may be suffi- 21. 


[53 C.J.] 649 


Finding?® is insufficient if it does not find that the 
record or a deed or deeds in the petitioner’s chain of 
title were destroyed by fire.2° Where there is no 
evidence on which to base a finding, a mere recital in 
the decree of jurisdictional facts will not sustain 
it.21. Where a defendant admits the truth of a peti- 
tion by demurring thereto, and fails to answer with- 
in the proper time, thus abiding by his demurrer, he 
cannot afterward object that the findings are un- 
supported by the evidence.”” 


[§ 88] K. Decree—1. In General. General 
rules?* apply to decrees or judgments rendered and 
entered.** A decree must correspond to, and be 
consistent with, the pleadings;*° and accordingly 
it has been held that a lien cannot be established and 
enforced under a petition which merely prays for 
the establishment of title.2® A decree finding a fee 
simple in the petitioner is erroneous where he had 
failed to show the vesting in him of the legal title 
outstanding in trustees who were not made parties.?* 
A judgment under the Burnt Records Act is several 
and independent.” 


Preservation of evidence. While under the stat- 
ute?® it may be necessary to preserve and set forth 
the evidence in the decree when entered by default or 
on issue made by answer,*® evidence need not be so 
preserved where defendant abided a demurrer which 
he interposed and which was overruled.*? 


[§ 89] 2. Relief Granted—a. In General. The 


before the destruction of the record 
and then remit the parties to a court 
of law to try their titles. Gage v. 
Caraher, 125 Ill. 447, 17 NE 777. 
Findings generally see Equity 
Trial [38 Cyc 1953]. 
Loewenthal v. Elkins, 175 Ill. 


553, 51 NE 592. See Gage v. Thomp- 
son, 161 Ill. 403, 48 NE 1062. 


Heacock 
(2) To show 


210 Ill. 639,} § 720; 


tle, since that would be to require 
secondary evidence of secondary evi- 
dence. Converse v. Wead, 142 Ill. 132, 
31 NE 314. 


7 Glos v. Cary, 194 Ill. 214, 62 NE 
555. 


8. Gage v. Gentzel, 144 Ill. 450, 33 
NE 536. 


{a] Deeds found subsequent to fil- 
ing of petition are admissible not- 
withstanding an allegation in the pe- 
tition to establish title under the 
Burnt Records Act alleged that the 
deeds were lost. Gage v. Gentzel, 144 
Tll. 450, 33 NE 536. 


9. Converse v. Wead, 142 Ill. 
31 NE 314. 


10. See Evidence §§ 1730-1806. 
11. See cases infra this section. 


{a] Evidence held sufficient: (1) 
Generally. Glos v. Mulcahy, 210 Ill. 
639, 71 NE 629. (2) To establish a 
resulting trust in favor of petitioner 
and those claiming under him. Bush 
v. Stanley, 122 Ill. 406, 13 NE 249. 
(3) To make prima facie case of title 
in petitioner. Glos v. Mulcahy, supra. 
(4) To show actual possession by 
plaintiff. Larsen v. All Persons, 165 
Cal. 407, 182 P 751; Vanderbilt v. All 
Persons, 163 Cal. 507, 126 P 158. (5) 
To show character of plaintiff's es- 
tate. Larsen v. All Persons, supra. 
(6) To show existence of a'deed. Hea- 
cock ‘v. Lubuke, 107 Ill. 396 (grantor’s 
denial may not overcome evidence of 
the existence of a deed). (7) To show 
execution of deed against positive de- 
nial by defendant. MHeacock v. Lu- 
buke, supra. 


[b] Evidence held insufficient: (1) 
To overcome Officer’s certificate of ac- 


132, 


ecient where no better title is shown. 
Glos v. Mulcahy, 210 Ill. 639, 71 NE 
629. 


13. Glos v.-Kelly, 212 Ill. 314, 72 
NE 3878; Glos v. Mulcahy, 210 Ill. 639, 
71 NE 629; Gage v. Thompson, 161 
Ill. 403, 43 NE 1062. 


[a] Tax deed is only color of title 
(1) and prima facie evidence of cer- 
tain facts enumerated in the statute 
(Glos v. Mulcahy; 210 Ill. 639, 71 NE 
629) (2) and is not sufficient to pass 
title unless accompanied by the no- 
tice required by statute (Glos v. Mul- 
cahy, supra). (3) Tax title must be 
supported by proper proof of a valid 
judgment, a precept, and an affidavit. 
Smith v. Hutchinson, 108 Ill. 662. 


14. South Chicago Brewing Co. v. 


Taylor, 205 Ill. 132, 68 NE 732. 
15. Miller v. Stalker, 158 Ill. 514, 
42 NE 79. 


16. Gage v. Du Puy, 127 Ill. 216, 19 
NE 878, 879. 


‘It is necessary to ascertain and 
determine in such proceeding as this 
only existing interests.” Victoria 
Hospital Assoc. v. All Persons, 169 
Cal. 455, 465, 147 P 124. 


Relief granted see infra §§ 90, 91. 


17. See Equity §§ 716, 721-742; 
Juries §§ 30-51. 


18. Gormley v. Clark, 134 U. S. 
338, 10 SCt 554, 33 L. ed. 909; Gage 
Vv. Caraher, 125 11. 447,17 NE 177. 


[a] Jury trial not matter of right. 
—Harding v. Fuller, 141 Ill. 308, 30 
NE 1053. 


[b] ‘Statutes do not contemplate 
that the court should merely restore 
the evidences of title as they were 


Loewenthal v. Elkins, 175 Ill. 
553, 51 NE 592. 


22. Jackson v. Glos, 144 Ill. 21, 32 
NE 536. 


23. See mat aie 820-968; 
ments 33 CC) J..p 


24. See cases 
and §§ 89-94. 


25. French v. Goodman, 
345, 47 NE 737. 


[a] Thus, where the petition and 
the cross-petition each asserted title, 
a decree dismissing the petition and 
finding title in defendant, but estab- 
lishing a lien on the premises in de- 
fendant’s favor and providing that on 
payment of such lien he should exe- 
cute a conveyance of the property, is 
inconsistent and not warranted by 
the pleadings. French v. Goodman, 
167 Ill. 345, 47 NE 787. 


26. French v. Goodman, supra. 
See Mulvey v. Gibbons, 87 Ill. 367. 

Two kinds of petitions provided for 
see supra § 67. 


27. Converse v. Wead, 142 Il}. 132, 
31 NE 314. 


28. Potrero Neuvo Land Co. v. All 
Persons, 156) Calesiaie 10) bP 127 


29. See Ill. L. (1871- ae p 652 § 
14; Rev. St. (1925) par 3 


Judg- 
eee this section; 


LG Lie 


30. Heacock v. Peo ae LOS 
245. 
$1. Jackson v. Glos, 144 Ill. 21, 


32 NE 536; 
Ill. 245. 


[a] Defendant abiding demurrer 
overruled cannot after object to a fail- 
ure to preserve the evidence in the 
decree or record. Jackson v. Glos, 144 
Ill. 21, 32 NE 536. 


Heacock v. Hosmer, 109 
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court may, for the purpose of granting full relief, 
inquire into and adjudicate upon all claims and upon 
any title to or interest in the property in question,*? 
whether legal or equitable,** and determine and de- 
cree in whom the title is vested,*4 and may pass upon 
any adverse claims and decree in favor of the better 
title,?=®> and make all orders, judgments, or decrees 
which may be necessary to give effect to and carry 
out its decision.2® The court may in the same suit 
remove a cloud on title,?” abate an obstruction to a 
right. of way,*®® declare the invalidity of an ordi- 
nanece,®® or award a writ of assistance to put the 
petitioner in possession of the land.*° 


[§ 90] b. Reimbursement of Adverse Claimant. 
Where a title is established as against an adverse 
claimant holding a tax deed, the decree should pro- 
vide for reimbursement to him for the amount ex- 
pended in procuring such deed and the payment of 
taxes,*! unless such defendant has failed to set up 
by way of answer,?? or to establish by proof,*® the 
facts with regard to such purchase, payment, and 
the amount thereof necessary to justify such a de- 
eree. The petitioner cannot be called upon to re- 
imburse a holder under void tax deeds the amount 


32. Gormley v. Clark, 134 U. S. 338, | 447, 17 NE 777. 
TOISCt654) 335 be ea: 1909; Smith v. 37. 
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Gormley v. Clark, 134 U. S. 338, 


[§§ 89-92 


of special assessment sales of land paid by him, where 
no deeds were taken out upon the certificates issued 
at such sales within six months after the time of 
redemption expired.** 


[§ 91] 3. Vacation. In a proper case*® defend- 
ant or any other interested person may move the 
trial court to vacate a decree.4® In a proper case** 
defendant may move the trial court to set aside an 
order overruling his demurrer and ordering the bill 
to be taken pro confesso as to him.** However, ordi- 


narily an objection which does not go to the juris- 


diction cannot be asserted after final decree.*?® 


[§ 92] 4. Conclusiveness and Effect®°—a. In Gen- 
eral. In so far as applicable general rules®! control 
as to the operation, effect, and conclusiveness of de- 
crees or judgments in proceedings of this character.°* 
A decree finding title in the petitioner as against 
defendant has the effect of settling the title between 
the parties as effectually as though rendered on a bill 
to quiet title or remove a cloud therefrom, and cuts 
off every defense that defendants might have inter- 
posed,°* and such a decree estops defendant from 
claiming title by lhmitations beginning from a date 
prior to the decree;** but a decree establishing the 


[a] Failure so to provide is non- 
prejudicial to defendant where no evi- 


Gage, 12 Fed. 32, 11 Biss. 217; Larsen] 19 Ct 554, 33 L. ed. 909; Glos v. Kel- | dence was introduced in support of 
v. All Persons, 165 Cal. 407, 1382 P 751;| jy, 912 Tl. 314, 10 NE 378; South Chi-| his right thereto. Gage v. Gentzel, 
Bradford v. Trapp, 49 Cal. A. 493, 193| cago Brewing Co. v. Taylor, 205 Ill.| 144 Ill. 450, 33 NE 536. 


P 584; Gage v. Harbert, 145 Ill. 530, 
32 NE 543; Harding v. Fuller, 141 Ill. | 7y 
308, 30 NE 1053; Gage v. Caraher, 125 
Ill. 447, 17 NE 777; Mulvey v. Gib- 
bons, 87 Ill. 367. 


132, 68 NE 732; 


Miller vy. Stalker, 158 [b] 
. 514, 42 NE 79; 
125 Ill. 447, 17 NE 777. 


Removal of cloud generally see 


Offer in petition to pay de- 
fendant whatever may equitably be 
due him for taxes paid by him under 
a void tax deed does not entitle him 


Gage v. Caraher, 


[a] Rule applied.—Where, in ad- 
dition to defendants named in the pe- 
tition, “all whom it may concern” 
were made parties, the admission by 
defendants who appeared of all the 
allegations under the petition did not 
compel the chancellor to remit the 
parties to a court of law. Harding v. 
Fuller, 141 Ill. 308, 30 NE 1053. 


[b] Claim of title accruing subse- 
quent to destruction of records.—The 
circuit court has jurisdiction to pass 
upon the validity of a claim of title 
under a tax deed accruing subsequent- 
ly ‘to the destruction of the records, 
in an action to restore title under the 
Burnt-Records Act. Smith v. Gage, 
12 Fed. 32, 11 Biss. 217. 


[c] Fact that one defendant ad- 
mits allegations of petition as to ti- 
tle, both with respect to such title as 

' it existed before the destruction of 
the record and also as it existed there- 
after, does not divest the court of 
jurisdiction where there are other de- 

. fendants claiming adversely to peti- 


tioner. Harding v. Fuller, 141 Ill. 308, 
30 NE 1053. 

33. Gage v. Caraher, 125 Ill. 447, 
U7 NE UCT. 


34. Gage v. Harbert, 145 Ill. 530, 
32 NE 5438; Gage v. Caraher, 125 Ill. 
aratr NE 777; Mulvey v. Gibbons, 87 
Ill. ‘ 


35. Gormley v. Clark, 134 U. S. 338, 
10 SCt 554, 33 L. ed. 909; Gage v. Du 
Puy, 134 Ill. 132, 24 NE 866; Gage v. 
@araher, 125 Ill, -447,'- 17. NE 77%; 
Smith v. Hutchinson, 108 Ill. 666; 
Robinson v. Ferguson, 78 I11.. 538. 


[a] Rule applied.—Where the par- 
ties claim respectively under the 
mortgagor and the mortgagee, the 
title derived from the mortgagee will 
be sustained where the equity of re- 
demption is unenforceable. Mulvey v. 
Gibbons, 87 Ill. 367. 


36. Harding v. Fuller, 141 Ill. 308, 
30 NE 1053; Gage v. Caraher, 125 Ill. 


Quieting, Title51 C.J. p, L125: 


38. Gormley v. Clark, 134 U. S. 338, 
LOS Ct 554533) Lived: 909: 


Abatement of obstruction generally 
see Highways §§ 378-408; Municipal 
Corporations §§ 3752-3759; Nuisances 
§§ 366-441. 


39. Gormley vy. Clark, 134 U.S. 338, 
10° S@t 554; 33 Li. ed. 909. 


40. Gormley v. Clark, supra; Hard- 
ing v. Fuller, 141 111. 308, 30-NE 10538. 
See Clay v. Hammond, 199 Ill. 370, 65 
NE 352, 983 AmSR 146 (contrasting 
practice with that in ordinary suits to 
quiet title). 

[a] If plaintiff is already in pos- 
session an order that defendant sur- 
render possession to him, and that he 
have a writ of possession to recover 
the same, is irregular and improper, 
but as defendant could not be injured 
thereby, it is not ground for reversal. 
Glos v. Cary, 194 Ill. 214, 62 NE 555. 


Writ of assistance generally see As- 
sistance, Writ of 5 C. J. p 1315. 


41. Smith v. Gage, 12 Fed. 32, 11 
Biss. 217; Glos v. Mulcahy, 210 I11. 
639, 71 NE 629; Glos v. Woodard, 
202 Ill. 480, 67 NE 3; Glos v. O’Toole, 


173 Ill. 366, 50 NE 1068; Gage v. 
Thompson, 161 Ill. 408, 438 NE 1062, 
1064; Gage v. Caraher, 125 Ill. 447, 


TIN Ete kates 
Ill. 662. 
269-274. 


“The proper practice in such cases 
is to fix the terms, and, in case the 
[successful party] declines or 
refuses to comply with them, to dis- 
miss the‘bill.” Gage v. Thompson, 
supra. 


42. Gage v. Harbert, 145 Ill. 530, 
32 NE 543. 


Pleading see supra § 78 text and 
note 58. 

43. Glos v. Kelly, 212 Ill. 314, 72 
NE 378; Gage v. Gentzel, 144 Ill. 450, 
33 NE 536; waee v. Du Puy, 134 Ti. 
132, 24 NE 86 


Smith v. Hutchinson, 108 
See also Quieting Title §§ 


to a decree for money where he has 
neither set up a tax title in his an- 
swer nor attempted to prove one at 
the hearing. Gage v. Du Puy, 134 Ill. 
132, 24 NE 866. 


Burden of proof see supra § 82 text 
and notes 87-89. 


44. Gage v. Caraher, 125 Ill. 447, 
LT NE Ti. 


45. See statutory provisions; Equi- 
ty §§ 872-885; Judgments §§ 491-538. 


46. Dowling v. Spring Valley Wa- 
ter (Co.,, 174 Cal. 218)" 162: P8945) Os- 
mont v. All Persons, 165 Cal. 587, 133 
P 480; Hoffman v. San Francisco Su- 
per. Ct., 151 Cal. 386, 90 P 939; David- 
son v. All Persons, 18 Cal. A. 723, 124 
P 570; Bennett v. Roys, 212 Ill. 232, 
72 NE 380. 


47. See Equity §§ 951-963. 


48. Bennett v. Roys, 212 Ill. 232, 
72 NE 380. 


49. Bennett v. Roys, supra. 


[a] Defective jurat.—Where de- 
fendant demurred to the petition but 
failed to question its sufficiency be- 
cause verified before a notary in an- 
other’ state, who failed to certify in 
his jurat that under the statute of 
that state he was authorized to ad- 
minister oaths, defendant waived such 
objection and could not raise it for 
the first time after final decree. Ben- 
nett v. Roys, 212 Ill. 232, 72 NE 380. 


50. Right of grantor to enforce 
parol trust after establishment of ti- 
tle by grantee see Judgments § 1343 
note 73 [g]. 


51. See Equity § 864; 
§ 1812 et seq. 

52. See cases 
and §§ 93, 94. 

53. Harms v. Coryell, 177 Ill. 496, 
53 NE 87. See also judement® § 
1363; Quieting Title § 28 


54, ers v. Mie 136 Ill. 636, 
27 NE 58 


Judgments 


infra this section; 


For later cases, developments an'd changes in the law see Annotations, same title and section number. 
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§§ 92-96] 


legal title does not determine the rights of the hold- 
er of such title against his cestui que trust for whom 
he holds the naked title,°® nor does a decree bar the 
assertion of an interest not then existing but sub- 
sequently aequired.®® Title to that portion only of 
property embraced within the terms of a decree is 
determined thereby,°* and a discontinuance of the 
proceeding as to a part of the land does not affect the 
application of this rule to the remainder of the 
land.°® 


[§ 93] b. Persons Concluded.®® Although there 
is authority that persons having interests in the prop- 
erty in question who are not made parties to the pro- 
ceeding are not bound by the decree,®°® it has also 
been held that a person in interest who consents to 
the institution of the action is bound by the decree, 
although not made a formal party;°* and such a 
decree is binding on one who claims title through, 
and is in privity with, the petitioner.°? Where the 
proceeding is regarded as one in rem,®* a judgment, 
if valid on its face, is absolutely conclusive upon all 
private rights,°* as upon the rights of all private per- 
sons,°> individuals,°® associations,°* and corpora- 
tions,°* whether in the judgment named or un- 
named ;°® but not upon the state’® nor upon a eity,*! 
or county,’? unless, possibly, these governmental 
agencies be brought in by appropriate pleading and 
their rights heard and determined.*® 


5. Weber v. Clark, 136 Ill. 256, 


5 
26 NE 360, 32 NE 748. 
56. Victoria Hospital Assoc. vy. All 


[a] 
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Grantor in forged deed, which 
was the basis of the title of plaintiffs 
in a McEnerney Act suit against all 


[53 C.J.] 651 


[§ 94] c. Collateral Attack. General rules as to 
conclusiveness on collateral attack’* apply.7> On 


collateral attack a judgment is conclusive as to the 


sufficiency of the affidavit,’®° and of the existence and 
sufficiency of plaintiff’s possession.‘7 An attempt 
by a lessee of land under navigable water to show 
that title to the leased premises was in the state, in 
proof of the lessor’s breach of warranty, is not a col- 
lateral attack on a decree establishing title to such 
land,**® since the decree is not binding on the state.’® 


[§ 95] L. Costs. Statutory provisions relating to 
costs®® have been held applicable to proceedings to 
establish title;*+ | and under some statutes,** the 
court may, in awarding relief to plaintiff, tax the 
costs against a defendant contesting plaintiff’s 
claim. Where the relief sought is the setting aside 


| of a tax deed, the petitioner must pay all the costs 


unless he has made a tender thereof, which has been 
refused, before the incurment of the costs.®4 


[§ 96] M. Review. General rules*® apply to ap- 
peals in proceedings of this character;8® and where 
the statutes as to such appeals so permit,§’ an ap- 
peal may be taken without service of notice of ap- 
peal upon adverse parties not named as defendants.*® 
An erroneous admission in evidence of abstracts of 
title was not cured by a subsequent statute’? which 
authorized the admission of such evidenece.?® Where 
the decree orders the petitioner to pay costs but does 


SCt 57, 66 L. ed. 415]; American Land 
oe v. Zeiss, 191 Fed. 125; 111 \eCA 


Persons, 169 Cal. 455, 147 P 124. 


[a] Rule applied to mere possibil- 
ity of reverter upon the dissolution of 
a corporation petitioner. Victoria 


Hospital Assoc. v. All Persons, 169 
Cal. 455, 147 P 124. 
57. Ososke vy. Kalinowsky, (Cal.) 


285) P-318, 

58. Harms v. Coryell, 177 Ill. 496, 
53 NE 87. 

59. Generally see Judgments §§ 
1405 et seq, 1663 et seq. 

60. Thompson v. Maloney, 199 Ill. 
276, 65 NE 236, 98 AmSR 133. 

[a] Thus a decree in a proceeding 
under the Burnt Records Act as to the 
ownership of a strip of land intended 
for a street is not binding upon the 
owners of the lots abutting on the 
strip and owning the fee in such 
street who are not made parties to 
the proceeding. Thompson v. Ma- 
loney, 199 Ill. 276, 65 NE 236, 93 Am 
SR 133. 


Parties see supra § 71. - 


61. Harding v. Fuller, 141 Ill. 308, 
NE 1058. 

[a] An equitable owner who con- 
sents to the filing of petition by the 
holder of the legal title will be bound 
by the decree, although he was not 
made a formal party to the proceed- 
ings. Harding v. Fuller, 141 Ill. 308, 
30 NE 1053. 


62. Close v. Chicago, 
100 NE 215. 


63. See supra § 67. 


Conclusiveness and effect of judg- 
ment in rem generally see Judgments 
§§ 1663-1666. 

64. Berton v. All Persons, 176 Cal. 
610, 170 P 151; Daughaday’s Est., 168 
Cal. 63, 141 P 929. 

65. Crittenden v. Dorn, 274 Fed. 
520 [certiorari den 257 U. S. 648 mem, 
42 SCt 57 mem, 66 L. ed. 415 mem]; 
Berton v. All Persons, 176 Cal. 610, 
170 P 151; Daughaday’s Est., 168 Cal. 
63, 141 P 929; Bradford yv. Trapp, 49 
Cal. A. 498, 193 P 584. 


30 


257 ‘Ill. 47, 


persons claiming any title in the prop- 

erty, was a party, as though expressly 

named, and bound by the judgment. 

Breoioed v. Trapp, 49 Cal. A. 493, 193 
584. 


{b] Other beneficiaries of estate.— 
A judgment establishing title in a 
plaintiff claiming under a decree of 
distribution is binding on other per- 
sons claiming as beneficiaries of the 
estate. Daughaday’s Est., 168 Cal. 63, 
141 PP’ 929: 


[ec] Person not in esse.—A judg- 
ment establishing title is conclusive 
as against one claiming an interest 
under a trust, although he was not in 
esse at the time of the entry of the 
judgment. Crittenden v. Dorn, 274 
Fed. 520 [certiorari den 257 U. S. 648 
mem, 42 SCt 57 mem, 66 L. ed. 415 
mem]. 


66. Berton v. All Persons, 
610, 170 P 151. 


176 Cal. 


67. Berton v. All Persons, supra. 
68. Berton v. All Persons, supra. 
69. See cases supra notes 64-68. 
70. Kearney Inv. Co. v. Golden 
Gate Ferry Co., 198 Cal. 560, 246 P 


822; Berton v. All Persons, 176 Cal. 
610; LI02P 1515 


Collateral attack see infra § 94 text 
and note 78. 


71. Berton vy. All Persons, 176 Cal. 
GLOW 1TO PR wor. 


72. Berton v. All Persons, supra. 

73. Berton v. All Persons, supra 
(dictum). 

74. See Judgments §§ 815-869. 

75. See cases infra this section. 

[a] What deemed collateral at- 


tack.—Where after decree for posses- 
sion defendant was removed from 
possession under a writ of assistance, 
the subsequent motion for a writ of 
restitution and to quash the writ of 
assistance was considered a collateral 
attack on such decree. Bennett v. 
Roys, 212 Ill. 232, 72 NE 380. 


76. Crittenden v. Dorn, 274 Fed. 
1520 [certiorari den 257 U. S. 648, 42 


Affidavit see supra § 75. 


77. American Land Co. y. Zeiss, 
191 Pleads 125; 111 OGA) 605. 


Right of action see supra § 68. 


78. Kearney Inv. Co. v. Golden 
Cae Ferry Co., 198 Cal. 560, 246 P 

79. See supra § 93 text and note 70. 

80: (See Costs; 15, Ci duapn il 

81. Faxon v. All Persons, ete., 166 


Cal. 707, 137 P 919, LRA1916B 1209. 
82. See statutory provisions. 
83. Faxon vy. All Persons, supra. 


84. South Chicago Brewing Co. v. 
Taylor, 205 Ill. 132, 68 NE 732; Glos 
v. Beckman, °168 Ill. 74, 48 NE 69; 
Gage v. Arndt, 121 Ill. 491, 13 NE 138; 
Gage v. Busse, 102 Ill. 592. 


85. See Appeal and Error 3 C. J. p 
256 et sea. 


Applicability of general rules of 
practice see Cal. St. (1906, Extra. 
Sess.) p 78 c 59 § 12; Ill. St. (1871-— 
1872) p 652 § 16; Rev. St. (1925) ¢ 
116 par 21; and supra § 67. 


86. See cases infra this section. 


{a] Time within which writ of er- 
ror must be sued out under the stat- 
ute applies to cases coming from an 
appellate.court. McClure vy. Walker, 
1038 Ill. 544. 


87. See statutory provisions. 


88. Potrero Neuvo Land Co. v. All 
Persons, 155 Cal. 371, 101 P12. And 
see Appeal and Hrror §§ 1319-1340. 


[a] Thus, on an appeal from a 
judgment dismissing a complaint to 
establish title, as against two named 
persons who appeared in the action as 
defendants, where notice of appeal 
was served on such defendants, it is 
sufficient without service upon “all 
persons.” Potrero Neuvo Land Co. v. 
“All Persons, 155 .Cal.°371;)101 Pata: 


89. Cal. Code Civ.) Proc. § 1855a 
(1911, Extra. Sess. p 64). 

$0. Vanderbilt v. All Persons, 163 
Cal. 507, 126 P 158. 
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not award execution to defendant, the omission is 
not ground for reversal®! but may be corrected by 


adding such an order.°? 
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[$§ 96-98 


to support the decree.®** 
Under the harmless error rule®® nonprejudicial er- 


rors will not justify a reversal.®® 


Proper presumptions®* may be indulged on appeal 


XIII. OFFENSES INCIDENT TO RECORDS*’ 


[§ 97] A. In General. Under statutory provi- 
sions, various acts done with regard to, or affecting, 
public records are made criminal offenses,®* such as 
the act of altering,®® mutilating,! destroying,” remov- 
ing,*® secreting,? stealing,® or withholding or detain- 


91. Glos v. Cary, 194 Tll. 214, 62 
NE 555. 
92. ,Glos v. Cary, supra. 


93. See Appeal and Error §§ 2662- 
2752. : 

94. Bennett v. Roys, 212 Ill. 232, 
72 NE 380; Gage v. Parker, 178 Ill. 
455, 53 NE 317. 


[a] Rule applied.—Where the rec- 
ords show that a former proceeding 
under the Burnt Records Act had been 
instituted by plaintiff's grantor and 
that a decree had been entered estab- 
lishing title in such grantor, it may 
be presumed on appeal, as against a 
collateral attack on a decree in favor 
of plaintiff, that the court had found 
that the former decree was void and 
was not therefore a bar to the pro- 
ceeding subsequently instituted by 
plaintiff. Bennett v. Roys, 212 Ill. 
232, 72 NE 380. 


95. See Appeal and Error §§ 2278- 
3055. 

96. See cases infra this note. 

[a] Rule applied.—(1) An errone- 


ous order oy decree may be upheld if 
not prejudicial to the adverse party. 
Glos v. Cary, 194 Ill. 214, 62 NE 555. 
(2) Error in admitting abstracts of 
deeds in evidence, without proof of 
loss of the original deeds, was harm- 
less where the facts shown by the ab- 
stracts were sufficiently proved by 
other evidence. Larsen v. All Per- 
Sons elo) ale 40Tee does be Tole 9) C8) 
Where the allegations of the petition 
were admitted by defendant, the fact 
that the petition alleged generally 
that the petitioner obtained his title 
from the government through mesne 
conveyances, instead of setting out 
specifically each link in the chain of 
his title, did not constitute reversible 
error. Harding v. Fuller, 141 Ill. 308, 
30 NE 1053. 


97. Forgery or falsification of 
public records or documents see Forg- 
ery § 41. 


98. See statutory provisions. 
99. La.—State v. Anderson, 30 La. 
Ann. 557. 


Miss.—Harrington v. State, 54 Miss. 
0. 


Or.—Whalley v. Tongue, 29 Or. 48, 
43 P 717. 


Pa.—Ream v. Com., 
207. 


Tex.—Martin v. State, 24 Tex. 61. 


[a] Alteration to defraud state.— 
Under a statute making the fraudu- 
jent alteration of any record “with in- 
tent that any person may be defraud- 
ed’’ a criminal offense, the state is a 
“person” within the application of 
the statute. Martin v. State, 24 Tex. 
61. ' 


3 Serge. & R. 


1. Whalley v. Tongue, 29 Or. 48, 43 
32) Tally, 


2. US. vo Davidson, 285 Ned. 661 
[aff 292 Fed. 750]; Peo. v. Jewell, 
138 Mich. 620, 101 NW 835; Peo. v. 
Peck 138 °Ne, Yo 386,34 NE 347, 20 
EVANS See OMmeNeeays Cir “410 sat (67 


“Mich. 49, 46 


ments.® 


Hun 560, 22 NYS 576, 10 N. Y. Cr. 363]. 


[a] Criminal intent essential.— 
Under a statute declaring all papers 
and records of a township public prop- 
erty, and making the willful destruc- 
tion of the same a misdemeanor, it is 
necessary, in order to constitute the 
offense, that the destruction be done 
with criminal intent. Peo. v. Jewell, 
138 Mich. 620, 101 NW 835. 


3. U.S. v. Davidson, 285 Fed. 661 
[aff 292 Fed. 750]; U.S. v. De Groat, 
30) Med. 764° Martin v. U.S. 7 LndaZe: 
451, 104 SW 678; Peo. v. Bussey, 82 
NW 97; Peo. v. Mills, 
178 N. Y. 274, 70 NE 786, 67 LRA 131, 
LS Ne i Crs 2742). Peow ve Peeks 8 
N. ¥., 385, 34 NE 347,20 LRA 381, 10 
N. Y. Cr. 410 [aff 67 Hun 560, 22 NYS 
SG LOIN Nour. 3.6.01: 


[a] Fraudulent removal by officer 
having custody.—A clerk in the office 
of the commissioner of the Five Civil- 
ized Tribes in Muskogee, Indian Terri- 
tory, appointed by the commissioner 
acting on behalf of the secretary of 
the interior, which appointment was 
approved by the secretary of the in- 
terior, who kept a certain record in 
his office and could examine it when- 
ever he wished, was an officer and 
had the custody of the record within 
the meaning of a statute punishing 
fraudulent withdrawal of a_ record 
by an officer having custody thereof, 
and that the taking of such record 
from the office with the intent to make 
a copy thereof was fraudulent within 
the meaning of the statute. Martin v. 
U.S., 7 Ind. T. 451, 104 SW 678. 


[b] Intent to destroy essential.— 
The specific intent to destroy a pub- 
lic record as such is the essential ele- 
ment of the offense denounced by a 
statute punishing removal of records 
with intent to destroy, and a defend- 
ant who has stolen papers belonging 
to an internal revenue office from a 
barn where they are stored under the 
belief that they are old papers and 
without knowledge that they are pub- 
lic records cannot be convicted under 
the statute. U.S. v. De Groat, 30 Fed. 
764. 


[ec] Attempt to remove.—Where 
defendant formed a plot to obtain pos- 
session of certain indictments for the 
purpose of destroying them, by brib- 
ing one of the assistant attorneys 
having them in charge, 
them to him for a certain considera- 
tion, and a third party, pretending to 
act for such district attorney, ‘deliv- 
ered them to him, and he took posses- 
sion of them and walked away, where- 
upon he was arrested and the indict- 
ments recovered, it was held that he 
was properly convicted under a stat- 
ute punishing removal of public ree- 
ords, of an attempt to unlawfully re- 
move documents from a public office. 
Peo. we Mills, Ws. No Y: (274,770 NE 
786, 67 LRA 1381. 


4. State v. Williams, 30 Me. 484; 


Tally v. State, 147 Miss. 226, 113 
S 547; State v. Bloor, 20 Mont. 574, 
5295P 618 


to deliver. 


ing public records or documents from a successor In 
office,® or refusing access to, or inspection of, public 
records,’ or faithlessness in the custody of docu- 


[§ 98] B. Records to Which Offenses Apply. 


[a] Secretion by officer having 
custody for any purpose.—Where a 
bill was placed in the hands of the 
secretary of the senate after its pas- 
sage, to be transmitted by him in his 
official capacity to the house, and he 
willfully withheld it, he was guilty 
of secreting a public’ record under 
a statute punishing any officer who 
secretes a public record deposited in 
any public office or placed in his hands 
for any purpose, although he was not 
the officer required by law to take 
charge of bills. State v. Bloor, 20 
Mont. 574, 52 P 611. 


[b] Defenses.—The fact that some 
of the inhabitants of a town had 
knowledge that a book of the town 
records was left with defendant is no 
defense to a charge of subsequently 


secreting it. State v. Williams, 30 
Me. 484. 

5. Sullivan ‘v.-Com., 170 Ky. 302, 
186 SW 906. See also Larceny § 39. 


6. Baysinger v. Peo., 115 Ill. 419, 5 
NE 375. 


7. State, v. gan, 159--Ga.ci99)) 105 
S 288; Sewickley Tp. v. Knight, 61 
Pa. Super. 181; Sewickley Tp. v. Mc- 
Kelvey, 61 Pa. Super. 175. 


[a] Individual member of board of 
township supervisors (1) cannot be 
subjected to the penalty provided by 
a statute for a violation of the pro- 
visions thereof which directs that the 
minutes and books of the board “‘shall 
be open for the inspection of any tax- 
payer at all reasonable times,” where 
it is not made to appear that the books 
were in the special custody or control 
of the defendant, or that they were 
not actually open for inspection, or 
that the defendant co-operated with 
any other member of the board in 
withholding the books from the tax- 
payers’ scrutiny. Sewickley Tp. v. 
Knight, 61 Pa. Super. 181; Sewickley 
Tp. v. McKelvey, 61 Pa. Super. 175. 
(2) It would be a harsh and unwar- 
ranted construction of the words of 
the statute to hold that, in the pro- 
ceedings of the board at its meetings, 
the omission or refusal of a minority 
member to concur in the action of 
the majority in an effort to perform 
the duties prescribed by the statute 
subjected him to the penalties. Se- 
wickley Tp. v. Knight, supra; Se- 
wickley Tp. v. McKelvey, supra. 


Access to, and inspection of, rec- 
ords see supra §§ 40-53. 


8 U. S. v. Tobias, 20 Philippine 
185; U.S. v. Elises, 19 Philippine 503. 


[a] Elements of offense.—Four 
circumstances are required to estab- 
lish the crime: First, that the agent 
be a public officer; second, that he 
abstract, destroy, or conceal docu- 
ments; third, that the documents 
which he abstracts, destroys, or con- 
ceals be intrusted to him by reason of 
his office; fourth, that injury to a 
third party or to the public follow 
from the abstraction, destruction, or 
concealment. 4 Groizard Pen. Code 
(1870) p 146 (1891 ed) [quot U. S. 
v. Tobias, 20 Philippine 185, 188]. 


For later cases, developments an'd changes in the law see Annotations, same title and section number. 


§§ 98-100] 


Statutes punishing various offenses incident to public 
records® have been held to apply to all public records 
and not merely to court records,'® to papers which a 
public officer is required to obtain in the discharge 
of his official duties, which have public importance 
and are of permanent value,!!-and to include records 
of official business which an officer is not required to 
make, but which in fact he does make.!2. Such stat- 
utes have also been held to apply to and include the 
written answers on examination of applicants for 
teacher’s certificates,13 books and papers relating to 
a bankrupt’s business left by a trustee in bankruptey 
with the referee for use in evidence,!* the original 
application of an alien for naturalization, filed in a 
United States court, together with the affidavits and 
other papers in the proceeding,!® and indictments.1® 


Not included. There is authority that a judge’s 
private memorandum book is not a record included 
within a statute punishing offenses against records ;1* 
and a blank copy of a teacher’s certificate has been 
held not to be a record included in a statute punishing 
concealment of records.1® 


[§ 99] C. Indictment or Information—1. In Gen- 
eral. General rules? govern as to the requisites and 
sufficiency of an indictment or information for an 
offense of the character under consideration.?° In 
compliance with general rules?! the indictment or 
information must allege the elements of the offense 
as defined by the statute,?2 and an indictment or in- 
formation which so alleges the elements of the of- 

[b] Changing phraseology of min- 13. 


utes of municipal meeting is not the| 220 SW 552 
crime of faithlessness in custody of 14, 


RECORDS 


Smith v. State, 87 Tex. Cr. 219, 


Davidson v. U. S., 292 Fed. 750 


[53 C.J.] 653 


fense is sufficient.2 The indictment must have that 
degree of certainty required in indictments general- 
ly,?4 but it is sufficient if it states the offense so plain- 
ly that the nature of the offense may be easily under- 
stood by the jury.2* An indictment for willfully 
secreting a public record need not allege the means 
used for that purpose,?® nor need an indictment for 
destruction of public records allege the manner of 
the destruction,?* nor need an indictment for the 
offense of removing or destroying a public record set 
forth the circumstances of the crime other than those 
set forth in the statute.?§ 


Language of statute. It is ordinarily sufficient to 
charge the offense in the language of the statute,® 
except where in the language of the statute there are 
no sufficient words to define the offense.2° While it 
is not always necessary to follow the literal language 
of the statute,*+ it is essential that either the same 
words or words of equivalent meaning and substan- 
tially synonymous should be used.*? 


[§ 100] 2. Intent. It has been held that an in- 
dictment for altering a public record is defective if 
it fails to allege that such act was done with intent to 
injure or benefit some person, although this is not 
expressly required by the statute;** but where a 
statute provides that an act may be done willfully, 
without an intent to injure another,** it has been 
held that an indictment for willfully secreting a pub- 
le record need not allege an intent to injure any 
particular person.*®° 


ord. Harrington v. State, 54 Miss, 490. 


[b] Information held confusing 
and contradictory.—State vy. Ramstad, 


documents. U. S. v. Elises, 19 Phil- 
ippine 503. 


9. See supra § 97. 


10. Wilson v. State, 5 Ark. 513; 
Ream wv. Com, 3 Sergs;& R. (Pa.) 207: 


[a] Taking of bank notes from 
justice’s court where they were reg- 
ularly filed as a part of the records, 
is an offense within the act making it 
an offense to steal any books proc- 
ess, or paper belonging to any of the 
public offices of the state, or to the 
records of any court, with intent to 
defraud. Wilson v. State, 5 Ark. 513. 


“Public records” supra § 1. 


11. Peo. v. Peck, 138 N.Y. 386, 34 
INiIso 47 LONE Y Cr. 410, 20 LRA 381. 


[a] Labor statistics gathered by 
the commissioner of labor statistics, 
including answers to circulars on that 
subject, are papers deposited with a 
public officer within the provisions of 
a statute punishing mutilation, al- 
teration, ete., of records and papers 
of public officers. Peo. v. Peck, 138 
N. ¥. 386, 34 NE 347, 20 LRA 381, 
10 N. Y. Gr. 410 [aff 67 Hun 560, 93 
INSYA S05 (Gs el Om ING pion C emaosals 


12. State v. Gouge, 157 N. C. 602, 
“72 SE 994; State v. Ramstadt, 135 
Wash. fae 237 P 994, 182 Wash. 406, 
2e2Zee 34 


[a] aap tax totals.—One’s 
criminal responsibility under a stat- 
ute for mutilating and altering a tax 
list by changing the township totals, 
is not affected because the law does 
not require such totals to be recorded. 
State v. Gouge, 157 N. C. 602, 72 SE 
994. . 

{b] Duplicate copy of tax receipt 
retained by county treasurer for con- 
venience, instead of keeping a stub 
as required by law, constituted a part 
of his “record,’ and a mutilation or 
destruction thereof would come with- 
in prohibition of the statute. State v. 
Ramstadt, 135 Wash. 346, 237 P 994, 
132 Wash. 406, 232 P 349. 


[53 C. J.—37] 


{aff 285 Fed. 661]. 135 Wash. 346, 237 P 994, 132 Wash.* 
15. McInerney v. U. S., 143 Fed. | 496, 232 P 349. 

729, T4 CCA 65b- 25. Loehr v. Peo., 132 Ill. 504, 24 
16. Sullivan vy. Com., 170 Ky. 802, NE 68. 

186 SW 906; Peo. v. Mills, Se IN ay 26. etate v. Bloor, 20 Mont. 574, 

274, 70 NE 786, 67 LRA 1th, Be ON I Ray7 1 eGal 

sy, Cr. 274. 27; ae vy. State, 87 Tex. Cr, 219), 
17. . Downing v. Brown, 3 Colo. 571.| 220 SW 552. 


18. Tally v. State, 147 Miss. 226, 


113 S 547. 


19. See Indictments and Informa- 
TIONS, SleC. aw Dp MOto. 


20. See cases infra this section; 
and §§ 100-102. 


21. See Indictments and Informa- 
tions § 170 et seq. 


22. State v. Hgan, 159 La. 199, 105 
SOE: 


[a] Refusing access to records.— 
In a prosecution for violating a stat- 
ute punishing a custodian of public 
records, who refuses an elector the 
right to examine records during regu- 
lar business or working hours the in- 
formation must allege that applica- 
tion for examination was made dur- 
ing the regular business or working 
hours. State v. Egan, LS Oma 95 
105 S 288. 


23. People v. Peck, 138 N. Y. 386, 
34 NE 347, 20 LRA 381, LORIN Gee Cire 
410 [aff 67 Hun 560, 22 NYS 576, 10 
IN Yeeer 363)t: 


24. Harrington v. State, 54 Miss. 
490; State v. Ramstad, 135 Wash. 346, 
237 P 994, 132 Wash. 406, 232 P 349. 
And see Indictments and Informations 
§§ 179-186 


{a] Indictment held uncertain.— 
An indictment for altering a record 
in the county treasurer’s office is fa- 
tally defective where the allegations 
leave it doubtful whether the altera- 
tion was of the number on a warrant 
or in the record of the number as en- 
tered on the treasurer’s ledger, the 
warrant itself not being a public rec- 


28. Peo. v. Peck, 67 Hun 560, 22 
NYS 576, 10 N. Y. Cr. 363 [aff 138 N. 
YOu BIG, 34 NE 347, 20 LRA 381, 10 N. 
Ya Crs 40a: 


29. Loehr v. Peo., 132 Ill. 504, 24 
NE 68; Staterv. Gouge, 1 See ee 602, 
72 SE 994. 


{a] Zndictments held sufficient.— 
(1) Alteration of record. Loehr v. 
Peo. 132 11504, 9245 NENG Sado ene 
moval and mutilation of record. State 
Ve Gouge, lod IN. C6026 72 Sin. 9942 


[b] Form.—Indictment for remov- 
al and mutilation of record. State v. 
Gouge, 157 IN. ©. 602,72) Sha 994- 


st Harrington v. State, 54 Miss. 
31. Harrington v. State, supra. 
32. State v. Anderson, 30 La. Ann. 

557; Harrington vy. State, 54 Miss. 490. 
[a] Indictment or information held 


insufficient.—(1) Under a_ statute 
making it an offense to ‘‘alter or pub- 
lish as true” a false, altered, or forged 
record, an information charging de- 
fendant with “uttering and publishing 
as true’”’ a false, altered, or forged rec- 
ord, does not charge an offense under 
the statute. State v. Anderson, 30 La. 
Ann. 557. (2) On an indictment for 
altering a public record the use of the 
word “willingly” is not equivalent to 
the word ‘‘wittingly” used in the stat- 
ute. Harrington v. State, 54 Miss. 
490. 


33. Harrington v. State, supra. 


34. See statutory provisions, 
35. State v. Bloor, 20 Mont. 574, 52 
eros 


654 [53 C.J.] 


[§ 101] 3. Description of Accused. An informa- 
tion for refusal of access to, or inspection of, public 
records need not allege that accused was a public 
officer,?® an allegation that he was in custody and 
control of the records being sufficient.*? 


[§ 102] 4. Description of Record. Under a stat- 
ute punishing the custodian of specified publie rec- 
ords for refusing access to, or inspection of, such 
records,?* it is not necessary, in an information for 
such refusal, to allege that the record to which ac- 
cess was refused was a public record as defined in the 
statute,*® but an allegation that it was a public rec- 
ord in the custody of defendant is  sufficient.*° 
Where a statute declares that the records of specified 
offices are public property belonging to the state,*? 
an indictment for unlawfully removing such records 
need not allege that they were the property of the 


\ 


*RECORDUM.! 


record of a court.® 


RECOUNT.* A counting again, 

36. State v. Egan, 159 La. 199, 105 
S 288. 

37. State v. Egan, supra. 

33. See statutory provisions. 

39. State v. Egan, 159 La. 199, 105 
S 288. 

40. State v. Egan, supra. 

{a] Creation or nature of board.— 


In prosecution under a statute pun- 
ishing custodian of public records, 
who refuses elector the right to ex- 
amine records, information charging 
that custodian of pay rolls of board 
of control for the New Basin canal 
and shell road refused elector per- 
mission to examine records is suffi- 
cient, without alleging that such 
board was created by constitution or 
laws, or that it was political corpo- 
ration or governmental agency. State 
v. Egan, 159 La. 199, 105 S 288. 


41. See statutory provisions. 

42. Peo. v. Bussey, 82 Mich. 49, 46 
NW 97. 

43. Peo. v. Bussey, supra. 


440 Peo: Vv. Wise; 3. IN. Y. Cr. 3.03: 
45. See Criminal Law § 947 et seq. 


[a] Evidence admissible.—(1) On 


an indictment for mutilating a tax 


book by changing the township to-| 


tals, the register of deeds was prop- 
erly permitted to testify that the ab- 
stract which he made and sent to the 
auditor was a-correct copy of the 
tax list, and that the books showed 
that there had been a mutilation and 
change of the tax list as to the totals 
which were recorded for certain town- 
ships, amounting in the aggregate to 
about three thousand @dollars; it be- 
ing unnecessary to produce such ab- 
stract. State v. Gouge, 157 N. C. 602, 
72 SE 994. (2) On an indictment for 
unlawfully carrying away a public 
record it is competent as tending to 
show motive to admit evidence that 
such papers had been used as evidence 
against defendant in a case pending 
at the time they disappeared. Peo. 
v. Bussey, 82 Mich. 49, 46 NW 97. 
(3) On an indictment of a deputy sher- 
iff for mutilating a tax book by re- 
ducing the township totals, enabling 
him to settle by the reduced totals, 
the state could show that he ‘drew 
gold from the sheriff’s deposit in a 
bank and refused to tell the amount 


A record; a judicial record;? a 


RECORDS—RECOUP 


recanvass.°® 


RECOUP.® 


of money which had been paid over to 
a certain fund. State v. Gouge, supra. 
(4) On an indictment of a lawyer for 
feloniously entering a court building 
and removing public records, a police- 
man testified that the former had 
asked him to leave the court room 
door unlocked so that he could get 
the papers, and that, after consult- 
ing with his superior officer, he had 
consented, and afterwards lay in wait 
for him, it was held proper to ask the 
policeman whether he had not pre- 
viously had improper dealings with 
the prisoner and put in false swear- 
ing for him, as affecting the wit- 
ness’s credibility, the jury being enti- 
tled to all the light that would have 
been furnished by former transactions 


as of votes;> a 


between them. Saunders y. Peo., 38 
Mich. 218. 
{b] Evidence not admissible.—On 


an indictment for carrying away a 
public record it is error to permit a 
witness to testify that in his opinion 
no person other than defendant could 
have ha’d any motive or interest in the 
disappearance of such record. Peo. v. 
Bussey, 82 Mich. 49, 46 NW 97. 


46. See Criminal Law §§ 1559-1999. 


[a] Evidence held sufficient.—(1) 
Faithlessness in the custody of pub- 
lic records. U.S. v. Tobias, 20 Philip- 
pine 185. (2) Secreting a public rec- 
ord. State v. Williams, 30 Me. 484; 
State v. Bloor, 20 Mont. 574, 52 P 
611. (3) Stealing public records. 
Sullivan v. Com., 170 Ky. 802, 186 SW 
906. 


[b] Corroboration of accomplice 
insufficient.—In a prosecution for ma- 
liciously destroying public documents, 
the testimony of witnesses to facts 
which did not tend to connect accused 
with the offense held insufficient to 
corroborate the testimony of an ac- 
ecomplice who was the only witness to 
the fact of accused’s connection with 
the offense. Smith v. State, 87 Tex. 
Cr. 219, 220 SW 552. 


47. State v. Swinson, 196 N. CG. 
100, 144 SE 555 (prosecution for ob- 
literating or destroying records). 

1. See also Prout Patet Per Re- 
cordum 50 C. J. p 827. 

2. Anderson L. D.; 1 Chitty Plead- 
ing (3d Am. ed) 355. 

3. English D. 


— ee a 


ty 


’ 


[9§ 101-103 | 


state.42 In an indictment charging the wrongful 
removal of an enrolled decree consisting of certain 
papers named, “and other papers,” it is not necessary 
to deseribe more specifically the other papers if they 
are parts of the enrolled decre 
indictment for mutilating a document deposited with 
a publie officer is demurrable where it appears on the 
face of the indictment that the document was a cer- 
tified copy and the statute required that the original 
should be so filed.*# J 

[§ 103] D. Evidence. In prosecutions of offenses 
of this kind, general rules apply as to the admissi- 
bility*® and the weight and sufficiency of evidence 

Sufficiency for jury. Where there is no evidence 
legally sufficient to show that accused had the op- 
portunity of committing the crime charged, the evi- 
dence is insufficient to go to the jury.*? 


e.48 A count in an 


e,46 


It is not a contest,’ but a mere ascer- 
tainment of the result shown by the ballots.® 


To cut out a part; to keep back, with- 


4. See Hlections §§ 244, 351-363. 


5. Webster Int. D. See In re 
pg 69 App. Div. 589, 593, 75 NYS 
(a. 


6. In re Hearst, 110 App. Div. 346, 
349, 351, 96 NYS 341. See In re Stiles, 
69 App. Div. 589, 593, 75 NYS 278. 


[a] May include “recanvass” 
where necessary to establish a correct 
count. In re Stiles, 69 App. Div. 589, 
593, 75 NYS. 278. 


[b] Involves “recanvass.”—The 
word as used in the election law 
means not merely a mathematical 
count of the ballots or votes, but in- 
volves a recanvass of the votes. The 
statute presumes a mistake, not by 
the ballot clerks in making their re- 
turn of the total number of ballots 
voted, but by the inspectors in can- 
vassing and counting the votes. In 
re Hearst, 110 App. Div. 346, 349, 96 
NYS 341. 


[c] “Recanvass” not required.—‘I 
think that the term recount does not 
require that in the first instance there 
should be a recanvass in the sense 
that the votes actually distributed to 
the various columns of the tally 
sheets by the ‘canvass’ already made 
should. be redistributed therein.” In 
re Stiles, 69 App. Div. 589, 593, 75 
NYS 278. 


7. Goff _v. Youngs, 
695, 61 SE 328. 


“Contest” see 13 C. J. p 110. 
also Elections § 269 et seq. 


as Goito ve Voune;) 61. W:.. 1V aeawo oes 
695, 61 SE 328. 


[a] It merely corrects mistakes 
made by the precinct election officers 
in counting the ballots and certifying 
the results. In the absence of a ‘de- 
mand for a recount the votes are not 
counted. The ballots are simply 
checked up and compared with the 
poll books, and the returns, certi- 
fied from the several precincts, are 
footed up and the general result as- 
certained and declared. The demand 
for a recount imposes upon the can- 
vassing board the further duty of 
counting the votes as shown by the 
ballots. Goff v. Young, 61 W. Va. 693, 
695, 57 SE 328. 


9. See Set-Off and Counterclaim. 


61 W. Va. 693, 


See 


*“By CARLOS M. SANDOVAL (Recordum-Reference inclusive except the Spanish word). 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


a a ee 


\ 


hold a part of a sum demanded;!° a term that may 
be used as synonymous with “defalk’!! or “dis- 


count.?22 


RECOUPMENT.?3 
RECOURSE. "4 


Without recourse. 


indorser.1° 


10. An'derson L. D. 


11. Ives v. Van Epps, 22 Wend. 
. (N. Y.) 155, 156 [quot Emerson-Brant- 

ingham Co. v. Brennan, 35 N. D. 94, 159 
NW) 8710, 71 29% 

“Defalk” see 18 C. J. p 455. 


12. Ives v. Van Epps, 23 Wend. (N. 
Y.) 155, 156 [quot Emerson-Branting- 
ham Co. v. Brennan, 35 N. D. 94, 159 
NW 710, 712]. 


“Discount” see 18 C. J. 1051. 
13. See Set-Off and Counterclaim. 
14. Recourse: 


As against assignor see Assignments 
§§ 153-160. 


On indorsement: 


In general see Bills and Notes §§ 
527, 557-565. 


Without recourse 
Notes §§ 550, 551. 


15. Winkler v. Magdeburg, 
Wis. 421, 429, 76 NW 3382. 


[a] Means actual resort.—‘‘By the 
recourse [to collaterals] mentioned 
in the note was intended an efficient 
resort to the collaterals by sale for 
the purpose of realizing their value, 
with a view to a proper application of 
the same to the debts of the makers; 
and it would seem clear that a mere 
notice of intention to exercise the 
power of sale could not be considered 
as an actual or efficient recourse or re- 
sort to the collaterals for any real or 
practical purpose.’ Winkler Vv. 
Madgeburg, 100 Wis. 421, 428, 76 NW 
332. 

[b] ‘“ ‘No recourse’ means no ac- 
cess to, no return, no coming back 
upon, no assumption of any Hability 
whatsoever, no looking to the party 
using the term for any reimburse- 
ment in case of loss, or damage, or 
failure of consideration in that which 
was the cause, the motive, the ob- 
ject, of the undertaking or contract. ee 
Lyons v. Fitzpatrick, 52 La. Ann. 697, 
69:9; 27 Si 110. 

16. Black L. D. See also Bills and 
Notes §§ 550, 551. 

17. Recover: 

In general see Recoverable post; 
covery post. 

In particular action or with reference 
to particular subject matter see spe- 
cifie titles. 

18. Douglass v. Reynolds, 
(WU. 8.) 118, 128, 8 L. ed. 626. 

“Collect”? see 11 C. J. p 966. 

19. Standidge v. Chicago, etc., R. 
Co., 254 Ill. 524, 98 NE 963, 966, 40 
LRANS 529, AnnCas19138C 65. 

20. Swader v. Kansas Flour Mills 
Co., 108 Kan. 378, 176 P 1438, 144 [quot 
Moeser_v. Shunk, 116 Kan. 247, 226 
P 784, 786]. 


“Get” see 28 C. J. p 615. 


21. Douglass v. Reynolds, 7 Pet. 
Ciaes) idiss 228, 8 Ta eds, 6263) sPeav= 
ler v. Mt. Vernon, 158 Ill. A. 610, 612; 
Swader v. Kansas Flour Mills Co., 


see Bills and 


100 


Re- 


Pf ERE 


As used in a note in reference 
to collaterals, a going back to or resort to them for 
the purpose of obtaining payment of the note.t® 


The phrase is used in the form 
of making a qualified or restrictive indorsement of 
a bill or note; by these words the indorser signifies 
that, while he transfers his property in the instru- 
ment, he does not assume the responsibility of an 


j 


RECOUP—RECOVER 


RECOVER.?*’ 


103 Kan. 378,-176- P 143, 144 <[quot 
Moeser v.. Shunk, 116 Kan. 247, 226 
P 784, 786]. See Haines v. Welch, L. 
R. 4 C..P. 91, 98; MeLean vy. Dove, (B. 
C.) 7 WestLR 365, 366. 


“Obtain” see 46 C. J. p 891. 


22. Swader v. Kansas Flour Mills 
Co., 103 Kan. 378, 176 P 143, 144 [quot 
Moeser vy. Shunk, 116 Kan. 247; 226 P 


784, 786). 

“Procure” see 50 C. J. p 626. 

23. Standidge v. Chicago R. Co., 
254 Ill. 524, 98 NE 9638, 966, 40 LRA 


NS 529, AnnCasl1913C 65; Powell v. 
Powell, 84 Va. 415, 417, 4 SE 744 [quot 
Fisher v. Mylius, 42 W. Va. 638, 639, 26 
SE 309]. See Westinghouse Electric, 
etc., Co. v. Chambers, 169 Cal. 131, 145 
P 1025, 1028 (‘in some connections 
it has been given a broader signifi- 
cance . . [as meaning] the ac- 
tual receipt of the money sued for’); 
Hamilton Bank vy. Kramer-Irwin Co., 
3 OntWN 73, 75, 20 OntWR 46. 


[a] “Actually receive.”—As used 
in Mercantile Amendment Act govern- 
ing rights of surety to recover from 
cosurety the “word does not mean ‘Te- 
cover a judgment for’ but ‘recover’ 
in the sense of actually receive.” 
Hamilton Bank v. Kraemer-Irwin Co., 
3 OntWN 738, 75, 20 OntWR 46. 


[b] “Embraces all moneys re- 
ceived by the plaintiff on account of 
the action or claim.” Powell v. Pow- 
ell, 84 Va. 415, 417, 4 SE 744. 


“Receive” see 52 C. J. p 1191. 


24. Swader v. Kansas Flour Mills 
Co., 103 Kan. 378, 176 P 1438, 144 [quot 
Moeser vy. Shunk, 116 Kan. 247, 226 
P 784, 786]. 


[a] As used in Workmen’s Com- 
pensation Act the term means obtain, 
procure, or get payment. Swader v. 
Kansas Flour Mills Co., 103 Kan. 378, 
176 P 1438, 144. 


25. Swader v. Kansas Flour Mills 
Co., 103 Kan. 378, 176 P 143, 144 [quot 
Moeser v. Shunk, 116 Kan. 247, 226 
P 784, 786]. 


[a] “Concerns itself with actual 
payment of money as damages or 
compensation and is not limited to 
the recovery of judgments upon which 
nothing may be realized.’’ Moeser v. 
Shunk, 116 Kan. 247, 226 P 784, 786. 


[b] “Not a judgment, but the 
benefits of a judgment; it means pay- 
ment. Neither an uncollectable judg- 
ment against. the wrongdoer nor an 
unsuccessful attempt to realize there- 
on would bar plaintiff's right to com- 
pensation under the act.’ Swader vy. 
Kansas Flour Mills Co., 103 Kan. 378, 
176 P 148, 144. But see infra § 2. 


26. Century D. [quot MckKey v. 
hee, 105 Fed. 928, 926, 45 CCA 127 
(quot Peterson v. Nash, 112 Bed. 311, 
314, 50 CCA 260, 55 LRA 344)]. 


27. Webster D. [quot Cordes v. 
engine ee Ca laAy WA 14 47,9 el OO 
650 (as definition of ‘“recovery’’); 


Wooldridge v. Bradbury, 185 Ky. 587, 
215 SW 406, 407; Leslie v. York, 112 
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{[§ 1] A. In Broad General Sense. 


To collect;18 to come into possession of ;1° to get,?° 
obtain,?! procure,? receive,?* and the like;?* to get 
damages or compensation ;?° 
to get or obtain again;”* to get renewed possession 
of ;?8 to regain;?° to regain the possession of some- 
thing which may have been lost or taken away;°° 
to reduce to actual possession something to which we 
have or may assert a claim;*+ to win back.®? 


[§ 2] B. In Narrower Legal Sense the term has a 
well defined meaning;** and has been variously de- 
fined as to be successful in a suit;?4 to collect or ob- 
tain the amount, possibly by a suit at law;°° to have 
judgment; ;*° to obtain a favorable?’ or final?® judg- 


to get back again;*° 


Vey 2e 15 664 SS Winn o lignes oumisey ea 
2076]. : 
28. Webster D. [quot Cordes v. 


Harding, 27 Cal. A. 474, 479, 150 P 650 
(as definition of “recovery”’); "Wool- 
dridge v.-Bradbury, 185 Ky. 587, 215 
SW 406, 407; Leslie v. York, 112 Ky. 
VA 2, LD COMES Whi bila eZ Sin Keyeloine (0 .60lp 
But see Belfast Inv. Co, v. Sin aad 264 
Mo. 483, 499, 175 SW 201. 


[a] Does not mean to regain pos- 
session of real estate which has al- 
ready been assigned or admeasured 
to the widow as dower. Belfast Inv. 
Co. v. Curry, 264 Mo. 483, 499, 175 SW 
201 (construing statute limiting time 
for instituting dower actions). 


29. Century D. [quot McKey v. 
Mee, 10s) Bede 9235 926; 45 (CC AgeLon 
(quot Peterson vy. Nash, 112 Fed. 311, 
314, 50 CCA 260, 55 LRA 344)]; Web- 
ster D. [quot Cordes Vv. Harding, pare 
Cal. A. 474, 479, 150 P 650 (as defi- 
nition of “recovery’’) ; Leslie v. York, 


TASS alee alisy, MOG ISIAYE <7Cayilh PSs Teal b 
2076]. 
30. U.S. v. Morris, 26 F. Cas. No: 


15,816, 1 Paine (U. S.) 209, 288 (where 
this is described as the “popular, ordi- 
nary and vulgar meaning’’). 


Sly U. S. v. Morris, supra. 


32. Webster D, [quot Cordes v. 
Harding, 27 Cal, Al 474, 479, 150) Pe 
650 (as definition of “recovery’ ere 
Wooldridge v. Bradbury, 185 Ky. 587, 
215 SW 406, 407; Leslie v. York, 112 
Ky. 712, 715, 66 SW 751, 23 KyL 2076]. 


33. Atchison v. Owensboro, 114 
Ky. 706, 714, 71 SW 864, 24 KyL 1529. 


34, ,Oxford v. “Paris; 33 “Me: 179) 
181; Powell v. Powell, 84 Va. 415, 
417, 4 SE 744. See Atchison v. Owens- 
boro, 114 Ky. 706, 714, 71 SW 864, 24 
Kyl 1529. 


[a] Successful defense not 
cluded.——Under a statute giving an 
attorney a lien on money recovered, 
the term does not include defeating 
a judgment sought against his client 
so as to. give him a lien on the sum 
in controversy but only upon sums 
for which judgment was actually oe 
tained as damages. Atchison v. 
Owensboro, 114 Ky. 706, 714, 71 Sw 
864, 24 KyL 1529. 


35. Anderson L. D. [quot Peavler 
iva Wits “Vernon, £538 Tis ALT 610; “62 
(“when referring to a note’’)]. 


aus Potter v. Haton, 26 Wis. 
383. 


[a] “Have judgment” equivalent. 
—‘The words ‘have judgment,’ in the 
entry here, are equivalent to ‘hereby 
have judgment,’ or ‘recover,’ as found 
in the same connection in ordinary en- 


in- 


382, 


tries or forms of judgment.” Potter 
v. Eaton, 26 Wis. 382, 383. 
37. Oxford v. Paris, 33 Me. 179, 


sls 
38. Webster New Int. D. [quot Bel- 


fast Inv. Co. v. Curry, 264 Mo. 483, 
500, 175 SW 201]; Powell v. Powell, 
84 Va. 415, 417, 4 SE 744. 
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ment;?° to obtain by course of law;*° to obtain by 
judicial action or proceeding,*! or in any legal man- 
ner;*? to obtain by means of an action,*® in contrast 
to voluntary payment;** to obtain title to by final 
decree or judgment in a court of law;*° to succeed 
and in this legal [§ 
sense, it has been held not to inelude necessarily, or 
even ordinarily, the actual payment of the money 


in an action,*® or in a law suit;*7 


sued for.*® 
Phrases: “Recover an attorney’s fee, 
39. Webster New Int. D. [quot 


ibe v. Mt. Vernon, 158 Ill. A. 610, 


. “The word is habitually and prop- 
erly used in connection with the word 
‘jJudgment.’”’ Leslie v. York, 112 Ky. 
712, 715, 66 SW 751, 23 KyL 2076. 
[a] “When a defendant has ob- 
tained a judgment against a plaintiff 
in a suit, he in legal language is said 
to have recovered in that suit.” Ox- 
ford, vs Paris, 33 Me. .279, 181 [quot 


Belfast Inv. Co. v. Curry, 264 Mo. 
483, 500, 175 SW 201]. 

40. Anderson L. D. [quot incor- 
rectly (substituting “cause” for 
“course’’) Peavler v. Mt. Vernon, 
Scale eA, OLOL Old Burrill ie Ds 
[quot Gawtry v. Adams, 10 Mo. A. 


29, 33, and cit Keiny v. Ingraham, 66 
Banda iN.) 2506 25010" Kinney, Le 
D. [quot Leslie v. York, 112 Ky. 712, 
W1Ss C6 SW. Tol, 23 Kyl -2076]), 


41. Anderson L. D. [quot Cordes 
v. Harding, 27 Cal. A. 474, 479, 150 
P 650 (as definition of “recovery’’); 
Peavler v. Mt. Vernon, 158 Ill. A. 
610, 611]. 


{a] Similar definitions.—(1)‘ ‘To 
obtain by means of judicial proceed- 
ings.”’ Abbott L. D. [quot Gawtry v. 
Adamso1 0. Mo, A, 29) 33) (2) {no 
recover’ in law, is to ‘recover any- 
thing, or the value thereof, by judg- 
ment; as if a man sue for any land 
or other thing, movable or immovable, 
and have a verdict or judgment for 
him.’” Jacob L. D. [quot Norton v. 
Winter, 1 Or. 47, 48, 62 AmD 297]; 
Leslie v. York, 112 Ky. 712, 715, 66 
SW 751, 23 Kyl 2076. 


{b] As used in a statute providing 
that an attachment, bond shall pro- 
vide “to pay any claimant of any 
property seized or sold under or by 
virtue of said attachment all dam- 
ages which he may recover in conse- 
quence of such seizure or sale,’’ the 
term does not show that actual re- 
covery in an independent suit must 
precede suit on the bond, but the 
claimant may, in the first instance, 
recover damages in an action on the 
bond. Totten v. Henry, 46 Va. 
232, 233, 338 SEH 119. 

42, Haines v. Welch, L. R. 4 C. P. 
Syke Wa} 

[a] Includes distress.—Stroud Jud. 
DS teittitaimesh ww, VWeelch, ou. Ri 49 C) 
P. 91 (as used in the statute of 14 
Sel be VIC C25. $1) qh 

43. Kinney L. D. [quot Leslie v. 
Work, 112 Ky. 712, 725, 66 SW 751, 23 
KyL 2076]; Johnston vy. Hadden, (B. 
Cy es WestLR 526, 527. vt 


See Haines v. Welch, L. R. 4 C. 
Py ol,.28, (recover, by action’). 


44. Best v. Seaboard Air Line R. 
Co., 72 S. C. 479, 484, 52 SH 223. 


[a] “The term .. . when con- 
sidered by itself is not the usual or 
apt word to indicate a voluntary pay- 
ment or receipt of money for damages 
suffered, but ordinarily means the 
obtaining in a suit the right to some- 
thing by a verdict and a judgment of 
a court.” Best v. Seaboard Air Line 
R. Co., 72 S. C. 479, 483, 52 SE 223. 


45. Webster Int. D. [quot Wool- 


RECOVER 


chose in action. 


3] C. Recovered.*°® 
‘sense,®’ equivalent to. “collected”®*® or “obtained.”°? 
But, in a narrower sense,°® it may import a payment 


and receive of the tenant,’°° “recover by suit,’®+ 
“regover in an action on such bond,’’®? “recover in 
any suit or proceeding at law, or otherwise,”®* “re- 
cover in such action,”°* “recover upon any . . . 
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A in its broad 


term, 


compelled by judicial proceedings.*? 


49 necover 


dridge v. Bradbury, 185 Ky. 587, 215 
Sw 406, 407]. 

46. Burrill L: D. [quot Gawtry v. 
Adams, 10 Mo. A. 29, 33 (but substi- 
Luting Wastriavs, for “an action )il% 
Kinney L. D. [quot Leslie v. York, 
112 Ky. 712, 715, 66 SW 751, 23 KyL 
2076]. 

[a] Mere dismissal insufficient.— 
“To recover” in action means success 
beyond mere nonsuit or dismissal of 
the complaint. Wapnick v. Argonne 
Hat Works, Inc., 128 Misc. 395, 219 
NYS 116, 119. 


47. Webster Int. D. [quot Peavler 
v. Mt. Vernon, 158 Ill. A. 610, 612; 
Belfast Inv. Co. v. Curry, 264 Mo. 
483, 500, 175 SW 201]. 


48. Westinghouse Electric, etc., Co. 
v. Chambers, 169 Cal. 131,145 P 1025, 
1028 (construing a statute governing 
the recovery of taxes illegally col- 
lected) [quot Cordes v. Harding, 27 
Cal. A. -474,-479, 150° P 650]. 


“The Century Dictionary defines its 
meaning as a law term as follows: 
‘To recover damages for a wrong, or 
for a breach of contract. It does not 
necessarily imply the actual gain of 
satisfaction or possession, but ordi- 
narily only the obtaining of judgment 
therefor.’ ”’ Westinghouse Hlectric, 
ete., Co. v. Chambers, supra. 


[a] “Did not include more than 
the recovery of judgment for the 
money.’ Westinghouse Electric, etc., 
Co. v. Chambers, 169 Cal. 131, 140, 145 
P 1025 [quot Cordes v. Harding, 27 
Cal, A. 474, 479, 150 P 650]. 


49. Peckham v. Fox, 1 Cal. A. 307, 
Sy) 12) Wilk Byrd. 


50, Haines v.. Wélch, L: R. 4 €: 
ioe Wile Oa 
51. 


Cass County v. oat py County, 
83 Nebr. 435, 119 NW 685, 686 


52. Totten v. Henry, 
DAES AN PAI OP, EXON sts) Ope AUG 

53. In re Hollister, 
Ye ieedio. ma Ga eI. 

54. Best v. Seaboard Air Line R. 
COe i2eSs (Cr. 479;" 52) SE 9223 2058 


55. Realty Holding Co. v. Donald- 
SON, P2608 S.3985, 4005045) SCL hike 
69 L. ed. 1014. 


[a] “Includes suit to compel 
specific performance of a contract or 
otherwise enforce its stipulations.” 
poe tortie Co. v. Donaldson, 268 
peers 98, 400, 45 SCt 521, 69 Teed: 


46 w. Va. 


47 Hun (N. 


56. See Recovery post. 
57. See supra § 1. 
58. State Treasurers vy. Bates, 18 


Si Cyn 3625 3,00. 


[a] “Recovered” and “collected” 
eynonymous.—State Treasurers v. 
BateswiseS, ©, Li 362) 375, 


59. Peaviler v. Mt.. Vernon, 158 Ill. 
A. 610, 612, 613. 


“The words in the ordinance, 
‘an amount equal to one-half of the 
judgment recovered by said city for 
fine, penalty or forfeiture,’ have a 
plain, palpable meaning, that is to say 
the intention of the ordinance is that 
the city attorney shall be paid a sum 
of money in every such case equal 


to one-half of the judgment rendered 
by the court, whether collected or 
not collected.” Peavler v. Mt. Ver- 
non, supra. 


60. See supra § 2. 


61. Abbott L. D. [quot Gawtry v. 
Adams, 10 Mo. A. 29, 33]. See Jones 
v. Shore, 1 Wheat. (U. S.) 462, 468, 
4 L. ed. 136; U.S. v. Morris, 26 F. 
Cas. No. 15,816, 1 Paine (U. S.) 209, 
228; Lapham v. Almy, 13 Allen 
(Mass.) 301, 305; Powell v. Powell, 84 
Va. 415, 416, 4 SE 744. 


[a] “Adjudged and received.’”—A 
United States customs act provided 
that in a case where certain penal- 
ties, fines, and forfeitures should be 
recovered in pursuance of informa- 
tion given to a collector of customs 
by an informer, a certain proportion 
of such penalty, ete., should go to 
the informer. It was held that the 
money must be adjudged to the Unit- 
ed States, and received by the mar- 
shal or other officer of the court, be- 
fore it could be held to be recovered. 
U.S, Vv. Morris, 26: BF. Cais] No 15;8163 
1 Paine (U. S.) 209, 228 [quot Lap- 
ham vy. Almy, 13 Allen (Mass.) 301, 
305]. See Jones v. Shore, 1 Wheat. 
(U. S.) 462, 468, 4 L. ed. 136. 


[b] “Applies to ‘all cases in which 
the plaintiff obtains his debt or dam- 
ages by means of the action.” Mc-- 
bea v. Dove, (B. C.) 7 WestLR 365, 


[c] Where there was no formal 
judgment but the action was com- 
promised, the sum received on such 
settlement was nevertheless held “re- 
covered” within a statute governing 
distribution of sums recovered for 
wrongful death. Powell v. Powell, 
84 Va. 415, 417, 4 SE 744. 


[d] Amount “tendered” held not 
“recovered.”—(1) It is clear “that 
he cannot be said to recover it [the 
tendered money] by means of the ac- 
tion.” James v. Vane, 2 BE. & E. 882, 
889, 105 ECL 882, 121 Reprint’ 330 
[quot McLean v. Dove, (8B. C.) 7% 
WestLR 365, 367 (cit ‘Johansen ww 
Eoett, “(Bs C) Wo Wiest LRATShi 786 
and foll Scott’s Standard Pneumatic 
Tyre Co. v. Northern Wheeleries Cy- 
cley Mitew Cow [L892 m2igilr 84 G2) 
But only the excess, if any, above the 
sum tendered held recovered. James 
v. Vane, supra [quot McLean vv. 
Dove, supra (cit Johansen v. Elliott, 
supra), and foll Scott’s Standard 
Pneumatic Tyre Co. v. Northern 
Wheeleries Cycle Mfg. Co., supra]. 


fe] As used in statutes.—(1) In 
an act directing the distribution of 
fines, penalties, and forfeitures re- 
covered for violation of the revenue 
laws, the term means recovered by 
operation of law. Lapham y. Almy, 
13 Allen (Mass.) 301, 305. (2) In a 
statute providing that “interest is 
payable on judgments recovered in 
the courts of this state at the rate of 
seven per cent per annum,” the term 
implies that the judgment referred to 
is one obtained by way of compensa- 
tion and _ in return for an injury or a 
debt, and will not include a judgment 
for a fine. Peo. v. Sutter St. R. Co., 
Heer Cal. 545, 546, 62 P 104, 79 AmSR 


For later cases, developments and changes in the law see Annotations, same title and section number, 


RECOVER—RECOVERY 


Phrases: “Recovered by the judgment,”*®? “recov- 
ered in said action,’®*? “recovered in the action,’’®4 
“recovered or preserved;”®* also, “debt recovered,”°® 
“judgment recovered,”*®? “money recovered,’’®® “note 
recovered.”’® 


[§ 4] D. Recovering. A term which has been 
held to mean not only regaining possession which 
has been lost’® or obtaining possession not thereto- 
fore had,’ but also retaining possession already had 
and which has not been disturbed.72 It may also 
mean collecting.*® 


Phrase: ‘Recovering judgment.’*4 


RECOVERABLE.’® Capable of being sued for ;7° 
obtainable from a debtor or possessor as by legal 
process;‘* susceptible of being gotten back,*® or re- 
gained;‘® that which can be recovered as a matter 
of legal right;*° that which is able to be,*+ or is 
capable of being, recovered.*? 


Phrases: “Recoverable preference,”**® “recovera- 
ble summarily,”** “recoverable under existing 
[f] “Duly given or made” distin- 


guished.—It has been held that an al- 
legation that the plaintiff ‘‘recovered 
judgment” was not equivalent to an 
allegation that a judgment was “duly 
given or made.” Midland R. Co. v. 
Hiller, 7 Ind. A. 216, 33-NE 265. —But 
see Pierstoff v. Jorges, 86 Wis. 128, 75. 


‘collecting 
cases 


be interpreted to be the equivalent of 
judgment,’ 
it is other words in the con- 
tract, or law or ordinance interpreted, 
that shows or explains the words to 
be there used in such special sense.’ 

Peavler v. Mt. Vernon, supra. tles. 
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laws,”8> “recoverable within six months.’’*® 


RECOVEREE. In old conveyancing, the party 
who suffered a common recovery.** 


RECOVERER. Demandant in a common recov- 
ery, after judgment has been given in his favor.** 


RECOVERY.®® [§ 1] A. In General. A word 
well understood,?° and having an established mean- 
ing.?1 

[§ 2] B. In Common Parlance the word signifies 
the regaining that which has been lost or missing or 
taken away.°? It is not merely the regaining of pos- 
session which has been once lost,®*® or the obtaining 
of possession not theretofore had,°* but also the re- 
tention of possession already had and which has not 
been disturbed.®® 


[§ 3] C. In Legal Sense—1. In General. In its 
general use®® in contracts®* and statutes,?* or when 
applied to debts or demands,°®® the term is ordinarily 
applied to a recovery had by process and course of 
law,t and no more,” although, in a special ease, it 


Absence of amount of in verdict see 


but in such ra and Notes § 1407 note 34 
Amount of: 
Generally see Damages §§ 166-222. 


In particular action see specific ti- 


135, 56 NW 735, 39 AmSR 881. 


ie Gawtry v. Adams, 10 Mo. A. 


63. McCall v. Atchley, 196 Mo. A. 
SUS eel 9A SW ata TANT 


64. Lamb v. Keeping, 111 L. T. 
Rep. 527, 528. See Scott’s Standard 
Pneumatic Tyre Co. v. Northern 

[1892] 2 


Wheeleries Cycle Mfg. Co., 
Tr. 34. 


[a] Sum paid after issuance of 
writ for a larger amount, where de- 
fendant, on making the payment was 
unaware of the issuance of the writ, 
and where judgment was subsequent- 
ly obtained for the unpaid balance of 
such larger amount claimed, held re- 
covered in the action, for purpose of 
taxing costs. Lamb v. Keeping, 111 
LD. Rep. 527, 528: 


65. Miller v. Wollaston, 41 B. 
145, [1929] 3 DomLR 348, 349, [19251 
2 West Wkly 136. 


66. Peavler v. Mt. Vernon, 158 Ill. 
A. 610, 612. 


67. Peavler v. Mt. Vernon, supra. 
See Peo. v. Sutter St. R. Co., 129 Cal. 
545, 547, 62) P 104, 79-AmSR 137 
(‘judgments recovered’’). 


[a] “Sentence imposed” con- 
trasted.—In determining whether a 
judgment imposing a fine was a 
“judgment recovered” so as to bear 
interest, the court said: “The judg- 
ment of fine was solely for the pur- 
pose of punishment. js It would, 
we think, be more proper to speak of 
it as a sentence or judgment imposed 
on the defendant than to say it was 
a judgment recovered against ‘him.’ 
Peo. v. Sutter St. R. Co., 129 Cal. 545, 
547, 62 P 104, 79 AmSR 137. 


68. Peavler v. Mt. Vernon, 158 Ill. 
A. 610, 612. 
69. Peavler v. Mt. Vernon, supra. 


70. Central Realty Co. v. Frost, 
T6" Colo, 4135232) Pit; 


71. Central Realty Co. v. Frost, 
supra. 


72. Central Realty Co. v. Frost, 
supra. 
73. See Peavler v. Mt. Vernon, 158 


Tll. A. 610, 612. 
74. Peavler v. Mt. Vernon, supra. 


“There are instances when _ the 
words, ‘recovering judgment,’ might 


‘ Grounds and right of see generally 
eee See Recover ante; Recovery Actions 1 C. J. p 916 et seq. 
ve Dinientiw™ Robertseos Le 72. In particular action or proceeding see 
. Lie 


B. 1038, 1040, 40 T. L. R. 861. 
re Seckler, 106 Fed. 484, 485. 


{a] “In its larger and more popu- 
lar sense, implies capability of being 
obtained by course of law.’ In re 
Seckler, 106 Fed. 484, 485. 


77. In re Oliver, 109 Fed. 784, 788; 
Morris v. Indianapolis, 177 Ind. 369, 
385, 94 NE 705, AnnCasl915A 65; 
Shield v. Johnson, etc., Co., 132 La. 
TUS 56 kOle OF Cot 40 Ce URANS: 1081. 
See In re Seckler, 106 Fed. 484, 485; 


See In 


Diment v. Roberts, 93 L. J. K. B. 1038, 
1039;,°40 T. L. R. 861: 
78. McKey v. Lee, 105 Fed. 923, 


926, 45 CCA 127 fquot Gans v. Ellison, 
114 Fed. 734;-736, 52.CCA. 366; Peter- 
son v. Nash, 112 Fed. S11, 314, 50). CCA 
260, 55 LRA 344, 7 ‘AmBankr 181). 


79. McKey v. Lee, 105 Fed. 9238, 
926, 45 CCA 127 [quot Gans v. Ellison, 
114 Fed. 734,-736, 52 CCA 366; Pe- 
terson v. Nash, 112 Fed. 311, 314, 50 
CCA 260, 55 LRA 344]. 


80. In re Oliver, 109 Fed. 784, 788; 
Morris v. Indianapolis, 177 Ind. 369, 
385, 94 NE 705, AnnCasl1915A 65; 
Shield v. Johnson, etc., Co., 132, La. 
773, 776, 61 S 787, 47 LRANS 1081. 


81. In re Oliver, 109 Fed. 784, 788, 
6 AmBankr 626; Shield v. Johnson, 
ete., Co., 132 La. 773, 776, 61 S 787, 
47 LRANS 1081. 


82. In re Oliver, 109 Fed. 784, 788; 
Morris v. Indianapolis, 177 Ind. 369, 
385, 94 NE 705, AnnCas1915A 65. 


83. See Bankruptcy § 246 et seq. 
“Preference” see 49 C. J. pp 1322, 
1323. 


84. See Summarily [87 Cye 527 
note 43]. See also Summary Proceed- 
ings [37 Cyc 578 et seq]. 


85. Morris v. Indianapolis, 177 Ind. 
369, 385, 94 NE 705, AnnCas1915A 65. 


86. Diment v. Roberts, 93 L. J. 
K. B. 1038, 1040, 40 T. L.-R. 861. 


S7.y black Li; D: 


“Common recovery” see 12 C. J. p 
206. 


88. Black L. D. See also Common 
Recovery 12 C. J. p 206. 


89. Recovery: 


epeciic titles. 


Costs see generally Costs 15 C. J. 
p 1 et seq. 
Money or property on rescission of 
contract see Contracts §§ 305, 685. 
Money paid as: 
Attorney’s fee see Attorney and 
Client § 308. 
Bounty see Bounties §§ 4, 9. 
Preference see Bankruptcy &§ 246- 
71; Compositions with Credi- 
tors §§ 90-95. 
See also Recover ante; 
ante. 


90. Jones v. Walker, 13 
No. 7,507, 2 Paine 688, 719. 

91. In re Hollister, 47 Hun (N. Y.) 
413, 417 -(dis. op.). 

92. Tilton v. Bader, 181 Iowa 473, 
164 NW 871, 874 [quot Gibson v. Gib- 
son, 205 Iowa 1285, 217 NW 852, 855]. 


93. Central Realty Co. v. Frost, 
6 COLO. 4435. 232. P 1 tite 


[a] Previous possession not im- 
plied.—Monterey County v. Cushing, 
So) Caly 507,512, 23° 700k) Tilton. 


Recoverable 


We Case. 


pees: 181 “Iowa 473, 164 NW 871, 
[b] Previous ownership not im- 


plied.—Tilton v. Bader, 181 Iowa 473, 
164 NW 871, 874. 


94. Central Realty Co. 
TOM @Oorlos Caley 12 allele 


95. Central Realty Co. v. 
supra. 


96. U. S. v. Union Petroleum SS. 
Co., 15 F. (2d) 388, 385; Peo. v. Reis, 
76 Cal. a 279, i8 P’ 309. 


97. U. S. v. Union Petroleum SS. 
Commins: Ga} 383, 385. 


98. Peo. v. Reis, 76 Cal. 
13) 2P> 309; 


99. Jones v. Walker, 13 F. Cas. No. 
7,507, 2 Paine 688, 719. 


1. U. S. v. Union Petroleum SS. 
Coy, 15) PS C2d)e3835/-385. ficit Cyn. 
Jones v. Walker, 13 F. Cas. No. 7,- 
507, 2 Paine 688, 719; Peo. v. Reis, 
Oa Cale 26920 o else SO9F 


[a] Voluntary payment not a “re- 
covery.’”—-Union Petroleum SS, Co. 
v. U. S., 18 Fe (2d) 752, 753. 


2. Tilton v. Bader, 181 Iowa 473, 


v. Frost, 


Frost, 


269, 279, 


658 [53 C.J.] 


may mean collected or obtained without a suit.® 


In a more mechanical sense the term may be em- 
ployed as meaning the* actual possession of any- 
thing, or its value, by judgment of a legal tribunal ;° 
the establishment of a right by the judgment of a 
court;® the obtaining of a final judgment ;? 
taining of a thing by the judgment of a court, as the 
result of an action brought for the purpose ;% 
obtaining of right to something by a verdict and 
judgment of a court from an opposing party in a 
the restoration!® or vindication of a right 


suit ;° 


164 NW 871, 874 [quot Gibson v. 
aoe 205 Iowa 1285, 217 NW 852, 
Boll: 


8. U. S. v. Union Petroleum SS. 
@o., 15 EF. (2d) 888,385; Peo. v. Reis; 
Moacal. 269) 279) 138 RP 809. 

[a] ‘Actual receipt of money and 
not the mere entering of a judgment 
therefor, even though the money be 


paid without judgment.” Fisher v. 
a aes 42 W. Va. 6388, 639, 26 SBE 
309. 

“Collection” as equivalent to ‘“re- 


covery” see Collection 11 C. J. p 968 
note 1 [a]. See also Collect 11 C. J. 
Dp v06s, Obtain. 46 'Ciidy prs9t; 

4 etiecshiOwy. , Orks ) Vio s hye 12s 
716, 66 SW 751, 23 KyL 2076; Stro- 
hecker v. Farmers’ Bank, 6 Pa. 41, 
45; Fisher v. Mylius, 42 WwW. Va. 638, 
639, 26 SE 309. 


5. -Strohecker v. Farmers’ Bank, 
6 Pa. 41, 45 [quot Leslie v. York, 112 
Ky. 712, 716, 66 SW 751, 28 KyL 2076; 
Fisher v. Mylius, 42 W. Va. 638, 639, 
26 SE 309]. 


6. Union Petroleum SS.:Co. v. U. 
Sroisor- (20). fo2; be, peit Cyc] (de- 
fining “recoveries”). 


7. Oxford v. Paris, 33 Me. 179, 181 


(construing statute for support of 
paupers). 


8. Burrill L. D. [quot *Keiny v. 
Ingraham, 66 Barb. (N. Y.) 250, 257]; 
Vaughan v. Humphreys, 153 Ark. 140, 
239 SW 730, 731, 22 ALR 1201; Les- 
lie y. York, 112 Ky. 712, 715, 66 SW 
751, 23 KyL 2076. But see In re 
Seckler, 106 Fed. 484, 485 (“it is not 
material whether it is the result of a 
proceeding especially instituted for 
that purpose, or is by law made a 
condition to the accomplishment of 
some other purpose for which suit is 
brought’’). 


{a] Similar definitions.— (1) “Ob- 
taining by course of law or judicial 
proceedings.” Tilton v. Bader, 181 
Iowa 473, 164 NW 871, 874 [quot Gib- 
son v. Gibson, 205 Iowa 1285, 217 
NW 852, 855). (2) “OBtaining by 
judicial proceedings.” Xbbott) Ie. 03D: 
{quot Friend v. Oggshaw, 3 Wyo. 59, 
60, 31 P 1047 (quoting “obtain” [the 
verb] instead of “obtaining’’)]. (3) 
“Obtaining by legal process or pro- 


ceedings.” Anderson L. D. [quot 
Peavler v. Mt. Vernon, 158 Ill. A. 
610, 611]. (4) ‘The obtaining of any- 


thing by judgment or trial at law.” 
Iueslie v. York, 112 Ky. 712, 715, 66 
Sw 751, 23 KyL 2076; Hoover v. 
Clark 7 MN C.. 169. OU Ge Goa ‘Lo ree 
cover a thing of value or its value 
by the satisfaction or execution of the 
judgment in an action instituted for 
that purpose.’ Cordes v. Harding, 
27 Cal. A. 474, 479, 150 P 650. 


9. Bouvier lL. D.; Webster D. 
[both quot In re Hollister, 47 Hun 
(N. Y.) 4138, 417 (dis. op.)]; Clinch- 
field Coal Corp. v. Steinman, 213 Fed. 
55s GAs aloOIOCAN 13 Tar auot. Oye]: 
See Turner v. Hamilton, 88 Fed. 467, 
473; Burns v. Delaware, ete., R. Co., 
HS DIN Vi nOroyiee On oul NE 1080. 


[a] Affirmative and not defensive 
matter.—(1) ‘The term... . both 


RECOVERY 


x 


him.?? 


the ob- 


the 


from the context and its ordinary 
legal acceptation, implies an affirma- 
tive action by which a party, by 
formal judgment in his favor, obtains 
redress from something ‘which has 
been taken or withheld from ‘him.’ 
It is never employed to indicate a 
matter of defense.’’ Turner v. Hamil- 
ton, 88 Fed. 468, 473. But see Blash- 
field v. Blashfield, 41 Hun (N. Y.) 
249, 253. (2) The decision must be 
on an issue of fact, and not a non- 
suit. Burns v. Delaware, etc., R. 
Con 6s tran 225 17 NYS 415 {eit 
and foll Wapnick v. Argonne Hat 
Works, Inc., 128 Mise, 395, 219 NYS 
116, 120]. (3) It ‘means an affirma- 
tive finding, verdict, or judgment. 
The word . has the same mean- 
ing whether applied to a plaintiff or 
a defendant.’ Burns vy. Delaware, 
ete., R. Co.4.135 N. Y.'268, 270, 31 NE 
1080 [quot Reilly v. Lee, 33 App. 
Div. 201, 203, 53 NYS 336]. See Coop- 
er v. Jolly, 30 Hun (N. Y.) 224, 227. 
(4) Obtaining affirmative judgment 
by defendant for part of fund in con- 
troversy held recovery. Harlan v. 
Bennet, 127 Ky. 572, 106 SW 287, 288, 
32 KyL 473. 


{b] “Settlement” distinguished.— 
“The word ‘recovery’ is used in the 
sense of the award made in the ac- 
tion” and “a sum accepted pending 
Suit, is: Notiea’ ‘recovery’ within the 
meaning of the code.’ Hill v. Kann, 
50 Misc. 360, 98 NYS 682, 683 (con- 
struing Code Civ. Proc. § 3228). 


10, “Black <i. D;. [quot~ Wolfe. -y. 


Mack, 81 Misc. 185, 142 NYS 433, 
435]; In re Seckler, 106 Fed. 484, 
486. 


[a] Similar definitions.—(1) ‘“Re- 
covery, as a legal expression, signi- 
fies a restoration of a right by means 
of a judicial proceeding.” In re 
Seckler, 106 Fed. 484, 485. (2) 
“Restoration of a right by judicial 


award.” Anderson L. D. [quot Peav- 
Ho Re Mt: Vernon, 158 Dll. Ay 610, 


11. Black L. D. [quot Rosendale 
v. Market Square Dry Goods Co., 
(Mo. A.) 213 SW 169, 171; Wolfe v. 


Mack, 81 Misc. 185, 142 NYS 433, 
435]. 

[a] Not loose synonym for “sat- 
isfaction.”—Rosendale Vv. Market 
Square Dry Goods Co., (Mo. A.) 213 
SW 169, 171. 

12. Black L. D. [quot Wolfe vy. 
eels ol Mise: 185, 142° (NYS | 433, 

lid 


13. Clinchfield Coal Corp. v. Stein- 
man, 213) Hed. 557; 567, 1308CCAT137. 


““Recovery,’ as a legal term, does 
not necessarily or usually mean the 
act by which the title or right of 
possession is acquired; but, on the 
contrary, its more common significa- 
tion is the final adjudication that the 
title or right of possession was be- 
fore acquired, and of right belongs, 
by virtue of the previous acquisi- 
tion, to the party in whose favor the 
decree is made.” Clinchfield Coal 
Corp, v. Steinman, supra. 


14 Carden v. Louisville, ete, R. 
Co., 11 Ala. A. 525,.529, 66 S 921. + See 


or the obtaining, 


existing in a person, by the formal judgment or de- 
cree of a competent court, at his instance and suit,1? 
by such judgment, of some right or 
property which has been taken or withheld from 


[§ 4] 2. In Another Sense, as distinguished from 
the act of obtaining,?® 
amount of the finding in favor of the successful par- 
ty,'+ exclusive of costs,1° or interest;!® the amount 
ultimately receivable!’ or collected!® or obtained?® 


“recovery” may mean the 


Sanders v. Riddick, 127 Tenn. 701, 
156 SW 464 (“judgment obtained in 
circuit court’). 


[a] Not amount accruing after ap- 
peal.—The “recovery” is deemed to be 
the judgment of the trial court which, 
on appeal, was but affirmed without 
trial de novo. Sanders v. Riddick, 127 
Tenn. 701, 156 SW 464 (where inter- 
est accrued on account of delay in 
appeal). 


[b] Penalty or forfeiture.—(1) “It 
matters not.that a portion of the re- 
covery is in the nature of a penalty 
or forfeiture. If the recovery was 
altogether for a penalty it would 
make no difference.” Keiny v. Ingra- 
ham,, 66> Barb: (GN. ¥e)' 22005 257°.) 
“Attorney’s fee is part of recovery 
of the policy holder against the ee 
surance company.’ Vaughan 
Humphreys, 153 Ark, 140, 339 SW 730, 
731, 22 ALR 1201. 


15. Carden v. Louisville, ete, R. 
Co., tle Ala. A. 525, 529, 66 S 9246 


[a] Costs not part of recovery.— 
“Costs are not generally, properly or 
technically speaking,_a part of the 
recovery itself, but only an incident 
to it.’ Carden.v. Louisville, etec., R. 
Go,, ai, Ala. A. 525,529.66 S S21. 


16... Troy? City Bank) W. Grantia 
How Pra (Nay Swilsd, sis: 


[a] In statute regulating costs.— 
It has been held to be the recovery 
for damages, and not to include inter- 
est on the verdict for damages. Troy 
City Bank v. Grant, 1 HowPr (N. Y.) 
135, 136. 


17. U. S. v. Konstovich, 17 F. (2d) 
84, 85. 


[a] In construing War Risk Insur- 
ance Act, the court said: ‘“‘ ‘Recovery’ 
as congress used the word, means 
the amount which the claimant may 
ultimately receive.’ i. v. Kon- 
stovich, 17 F. (2d) 84, 85. 


18. In re Lahm, 179 App. Div. 757, 
167 NYS 217, 219. See Wilson -v. 
Pittsburgh Bridge, ete., Works, 85 
Pa. Super, 537, 541. 


fa] Amount actually obtained.— 
(1) ‘‘Recovery” held to refer not to 
the amount for which the judgment 
was obtained, but to the amount of 
money or property actually obtained. 
Thompson v. Bradbury, 5 Ida. 760, 51 
P 758, 760. To same effect Leslie v. 
York, 112 Ky. 712, 715, 66 SW. 751, 23 
KyL 2076 [quot Wooldridge v. Brad- 
bury, 185 Ky. 587, 215 SW 406, 407]. 


[b] Net amount.—(1) “After pay- 
ment of reasonable fees and necessary 
expenses to the attorneys producing 
the fund.” Wilson v. Pittsburgh 
Bridge, etc., Works, 85 Pa. Super. 537, 
541 (construing subrogation section 
of Workmen’s Compensation Act). 
(2) After deducting amount allowed 
under a plea of set-off. Wooldridge 
v. Bradbury, 185 Ky. 587, 215 SW 406, 
408. See also Set-Off and Counter- 
claim. 


19. Wooldridge v. Bradbury, 185 
Ky. 587, 215 SW 406, 407; Leslie v. 
York, 112 Ky. 712) 715, 66 SW v5, 
23 Kyl 2076. 


For later cases, developments an'd changes in the law see Annotations, same title and section number. 
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under,”?® or in consequence of,?? the judgment. 


[§ 5] D. Phrases. “Recoveries or avails,”*? “re- 
covery in said case,”’?* “recovery of damages not spe- 
cially provided for, ‘24 “recovery of erroneous freight 
charges,’’?® “recovery of land,”?® “recovery of land 
or damages thereto,’?" “recovery of money,’’?® “re- 
covery of money only,”?® “recovery or claim;’?° 
also, “common recovery,’’*! “judgment for recovery 
of asum of money,”?? “judgments . . . for the 
recovery of money.’’?? 


RECREANT. Coward or craven.?4 


RECREATION.®° Asa noun, in its popular sense, 
the word is of very comprehensive signification ;?° 
meaning amusement** in sorrow or distress;*® diver- 
sion;*° refreshment of the strength and spirits, aft- 
er toil; relief from toil or pain;*° relief from toil 
or pain.* 

As an adjective, the word is sometimes employed.4? 

Recreation camp. A camp used for recreation.4® 


Recreation grounds. Grants of land near popu- 
lous places for use for the regulated recreation of 
adults, and as playgrounds for children.** 


RECOVERY—RECTIFICATION 


[53 C.J.] 659 


RECREATIONAL. Of, pertaining to, or condu- 
cive to, recreation.*® 


Recreational activity. An activity pertaining to, 
or conducive to, recreation.*® 


RECREATION CAMP.?’ 
RECREATION GROUNDS.‘ 
RECRIMINATION.*° 
RECRIMINATORY DEFENSE.*® 


RECRUIT. As a noun, a newly enlisted soldier.5? 
As a verb, to gain new supplies of men for service; 
to raise or enlist new soldiers.*? 


Recruiting is gaining fresh supplies for the fore- 
CSee 


Phrases: “Recruiting expenses,”** “recruiting or 
enlistment service of the United States.” 


RECRUITER. A person “authorized to enlist re- 
eruits in the Regular Forces.”>® 


RECTIFICATION.®” Rectification of distilled 
spirits, in the legal sense, means any process, exclu- 
sive of original and continuous distillation, by which 
the spirits are separated from the substance with 


[a] In contingent fee contract.— [a] A decree of foreclosure is not|. 44 Wharton L. Lex. [cit 22 Vict. 
Aeris Re pee of the language | “a decree . for the recovery of|c 27]. 
is at Leslie [plainti was to pay|money.” Hamburger Co. v. Glover, 
an amount equal to one-half of what| 157 Ill. 521, 522, 42 NE 46. 35. Century Da clauot Moe 


Visalia Bd. of Education, 38 Cal. A. 


he actually obtained by the judgment, 
and not one-half of the amount of the 
judgment, which might or might not 
be worthless.” Leslie v. York, 112 
Ky. 712, 716, 66 SW 751, 283 KyL 2076 
{quot Wooldridge vy. Bradbury, 185 
Ky. 587, 215 SW 406, 407]. . 

20. U.S. v. Konstovich, 17 F. (2d) 
84, 85. 
21. 
re Lahm, 179 App. 

As) 2s 
22. Cordes v. Harding, 27 
474,-479, 150 P 650. 


U. S. v. Konstovich, supra; In 
DIVA To wet NWS 


Galera: 


[a] “Avails” compared and con- 
trasted.—Cordes v. Harding, 27 Cal. 
A. 474, 479, 150 P 650. 

“Avails” see 6 C. J. p 872. 

23. Wolfe v. Mack, 81 Misc. 185, 
142 NYS 433, 435. 

24. Swansea Corp. v. Harpur, 


[1912] 3 K. B. 493, 81 L. J. K. B. 1108, 
1105. 


25. Wight v. Zemurray, 150 La. 
929, 91 S 301, 302. See also Carriers 
§§ 708-720. . 


“26: See Ejectment §§ 1-10. 

27. Lucas v. Patton, 49 Tex. Civ. 
A. 62, 107 SW 1148, 1146 (construing 
a venue statute). 


28. Com. v. Cannut, 184 Ky. 112, 
211 SW 570, 571 (judgment on applica- 
tion for reward held “judgment for 
recovery of money’’); Floyd v. Blake, 
11 AbbPr (N. Y.) 349, 351, 19 HowPr 
542 [quot Bravo v. Mayaguez Dist. 
Ct., 34 Porto Rico 757, 760]. 


29. Maiss v. Metropolitan Amuse- 
ment Assoc., 241 Ill. 177, 89 NE 268, 
269. 

30. Devlin v. New York, 15 AbbPr 
NSEOUNSEY DiacdsweGe 

[a] “Subject-matter involved” not 
synonymous, nor intented to be used 
in the same or kindred sense. Devlin 
v: New York, 15 AbbPrNS (N. Y.) 31, 


31. See Common Recovery 12 C. J. 
p 206. 
82. In re Oddy, [1906] 1 Ch...93, 99: 


[a] “Order for payment by trus- 
tee” distinguished.—In re Oddy, 
[1906] 1 Ch. 93, 98. 

23. Hamburger Co. v. Glover, 157 
Ill. 521, 522, 42 NE 46. 


34 Black L. D. [cit 3 Blackstone 
Comm. p 340] (the word pronounced 
by a combatant in the trial by battel, 
whe he acknowledged himself beat- 
en). 

“Battel” see 7 C. J. p 1012. 

35. Recreation: 


were see Sunday [37 Cyc 549- 


Place of as exempt from taxation see 
Taxation [37 Cyc 926 et seq]. 


Boers Corey v. Bath, 35 N. H. 530, 
37. Webster »-Lquot Corey v. 


Bath, 35 N. H. 530, 538]. See Amuse- 


ments2 C.xJspsissl: 


38. Webster D. [quot Corey Vv. 
Bath, 35°-N. H. 5380, 538 (cit McClure 
v. Visalia Bd. of Education, 38 Cal. 
A. 500, 176 P 711, 712 [quot Cyc])]. 


389. Webster D. [quot Corey v. 
Bath, 35 N. H. 530, 538 (cit McClure 
v. Visalia Bd. of Education, 38 Cal. 
A. 500, 176 P 711, 712 [quot Cyc])]. 


40. Webster D. [quot Corey Vv. 
Bath, 35) NeoH.=530)538 Gcit McClure 
v. Visalia Bd. of Education, 38 Cal. 
A. 500, 176 P 711, 712 [quot Cyc])]. 


[a] “Includes, in its general mean- 
ing, games, sports, and plays.” Corey 
v. Bath, 35 N. H. 530, 539. 


[b] In accident insurance policy.— 
It has been held that a financial writ- 
er injured while testing an aeroplane 
he had built was not engaged in ‘“rec- 
reation” within an exception in a pol- 
icy provision. Ridgely v. AStna L. 
Ins. Co., 160 App. Div. 719, 145 NYS 
1075, 1079. 


[ec] In statutes prohibiting recrea- 
tion on Sunday.—(1) “Taking a ride 
for pleasure in a street car’ is not 
included. Horton v. Norwalk Tram- 
way Co., 66 Conn. 272, 276, 33 A 914. 
(2) Nor is “traveling on Sunday to 
visit” parents. Corey v. Bath, 35 N. 
EDS 530, Dodeoeo. 


41. Webster D. [quot Corey v. 
Bath, supra (cit McClure v. Visalia 
Bd. of Education, 38 Cal. A. 500, 176 
P 711,712. [quot Cye]) 4. 


42. See cases infra notes 48, 44. 
43. See Lancaster County v. Young 
Women’s Christian Assoc. 10 Pa. 


Dist. & Co. 237, 238. 
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46. See McClure v. Visalia Bd. of 
Education, supra. 


[a] “Dancing would seem to be a 
form of ‘recreational activity’ within 
the recognized meaning of that 
phrase.” McClure v. Visalia Bd. of 
Education, 38 Cal. A. 500, 176 P 711, 
712. 

47. See Recreation ante. 

48. See Recreation. 

49. See Divorce §§ 219-223. 

50. See Divorce §§ 219-223. 

51. Black L. D. 

52. Webster New Int. D. See 


Schenck v. U. S., 249 U. S. 47, 538, 39 
SCt 247, 63 L. ed. 470; Fairchild v. 
U.S., 265 Fed. 584, 587: 


53,6 Schenck Vwi. Su249eu. Se4 7, 
53, 39 SCt 247, 638 L. ed. 470 [quot 
Fairchild v..U. S., 265 Fed. 584, 587]. 


[a] As used in Espionage Act.— 
Includes by means of draft as well as 
otherwise. Schenck v. U. S., 249 'U. 
SAT. SB SO SCt 2476s! Taek edeeaiGs 
Fairchild v. U. S., 265 Fed. 584, 587. 


[b] “Bnlistment”’ distinguished.— 
Schenck v. U. S:, 249 U.S. 47, 58, 39 
SCt 247, 63 L. ed. 470 [cit Fairchild 


v. U. S., 265 Fed. 584, 587]. See also - 
Army and Navy § 9 et seq. But see 
Un sh Vv. briéeth, a251) Meds 946.2952 


(where it was said that in Selective 
Service Act § 6 “enlistment” is used 
in a broad and comprehensive sense, 
that is, to include those who volun- 
teer and those who are drafted). 


54 Abbott L. D.; Fowler v. Dan- 
vers, 8 Allen (Mass.) 80, 84. 


fa] “Can only be applied to costs 
and charges which had been incurred 
in procuring or enlisting troops for 
future service,” and hence not “‘to ex- 
penditures for or on account of those 
who had previously enlisted and were 
already in the army.’ Fowler v. Dan- 
vers, 8 Allen (Mass.) 80, 84. 


55. U. S. v. Prieth, 251 Fed. 946, 
951, 952. 
56. Stroud Judicial D. [quot Army 


Act (1881) § 80 subs 1]. 


57. Rectification of instrument: 
Generally see Reformation of Instru- 
ments, post. 
In particular case see specific titles. 
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which it is mixed or combined ;°* purification of spir- 

its.°® It has also been said to be the business of 

multiplying whisky by eutting and adulteration.®° 
RECTIFIER. ®? - 


RECTIFY.®? In its general sense, to amend;°* 
to correct.°* Ina chemical sense, to refine or purify, 


especially by a process of repeated or fractional 
distillation.®® . 


Rectified. Adulterated;®® blended.*7 Phrase: 
“Rectified whiskey.’’®8 
Rectifying. Adjusting;®® amending;7°  correct- 


ing;*! refining by distillation;7? sublimation." 
y . 
Phrase: “Reetifyi ing, purifying, ‘and refining.”74 


RECTO. A writ of right, in various cases.7° 


Recto, breve de. A writ of right, which was of so 
high a nature that as other writs in real actions were 
only to recover the possession of the land, ete., in 
question, this aimed to recover the seisin and his 
property, and thereby both the rights of possession 
and property were tried together.*® 

Recto de advocatione ecclesie. A writ which lay 
at common law, where a man had right of advowson 
of a church, and, the parson dying, a stranger had 
presented.77 

Recto de custodia terre et heredis. 
right of ward of the land and heir. Abolished.78 

Recto de dote. A writ of right of dower, which 
lay for a widow who had received part of her dower, 
and demanded the residue, against the heir of the 
husband or his guardian. Abolished.*® 


Recto de dote unde nihil habet. A writ of right of 


58. Wampole v. U. S., 191 Fed. 573, 
3d; 112) CCA 633) [quot Jones rv. |/i3 21: 
Hees 265 Fed. 365, 372, 270 Fed. 121, 67. 


supra. 


A writ of 


[a] Filtering held rectification.— 
Fleischmann Mfg. Co. v. Irwin, 293] 137 
Fed. 267, 268 (where filtering removed i: “i 5 
cloudy precipitate, caused by the re- [a] Straight 
lease of essential oils due to the ad- 
dition of water). 


[b] Filtering held not rectifica-| 69. 
tion.— Mayes v. Jones, 270 Fed. 121, 
131 (where filtering removes only 
particles of charcoal and other ex- 
ane substances). 70. 


S. v. Tenbroek, 2 Wheat. 
a 550 247, 258, 4 L. ed. 234 [quot 
State v. American Sugar-Refining Co., 
51 La. Ann. 562, 585, 25 S 447]. 71, 


121, 131. 


nan, 64 Pa. 100, 


Co. v. Com., 125 Ky. 402, 418, 101 SW 79. 
Brown-Foreman Co. v. 


68. Mayes v. Jones, 


guished.—Mayes v. Jones, 


Webster D. [quot Com. v. Gil- 
tinan, 64 Pa. 100, 105 (quot State v. 
American Sugar-Refining Co., 51 La. 
Ann, 562, 585, 25 S 447)]. 


Webster D. [quot Com. v. Gilti- 
105 (quot State v. 85 
American Sugar-Refining Co., 
Ann. 562, 585, 25 S 447)]. 


Webster D. [quot Com. v. Gil- 


RECTIFICATION—RECTORY 


dower whereof the widow had nothing, which lay 
where her deceased husband, having divers lands or 
tenements, had assured no dower to his wife, and she 
thereby was driven to sue for her thirds against the 
heir or his guardian. Abolished.*° 


Recto de rationabili parte. A writ of right, of the 
reasonable part, which lay between privies in blood, 
as brothers in gavelkind, sisters, and other coparcen- 
ers, for land in fee simple.*? 


Recto quando (or quia) dominus remisit curiam. 
A writ of right, when or because the lord had re- 
mitted his court, which lay where lands or tenements 


in the seigniory of any lord were in demand by a writ 
Oberighitse2 


Recto sur disclaimer. 
claimer.®? 


RECTOR.‘’* As the word is understood by the 
canons of the protestant episcopal church, a duly 
ordained clergyman of the church, in priest’s orders, 
who has been elected to the rectorship by the vestry 
of the parish, agreeably to the canons of the church, 
and in whose eall or invitation, or notification of elec- 
tion, there is no limitation of time specified when 
the engagement, or contract, is to cease.®® 


An abolished writ on dis- 


Rector sinecure. 
the eure of souls.*® 

RECTORIAL TITHES. Predial tithes.87 

RECTORY.*®® As known to the Church of Eng- 
land a glebe, tithes, and oblations established for the 
maintenance of a parson or rector to have eure of 


A rector of a parish who has not 


Bilaek wk Ds 
80. Black L. D. 
Com.,/ gi, Black L. D. [cit Fitzhugh Nat. 
Brev. 9]. p 
270 Fed. 121,/ go, Black L. D. [cit Fitzhugh Nat. 
Rae austs Brev. 16]. 
Vanes’ 270 Fed.| 88-._Black L. D. 


84 See generally Religious Socie- 
ties post. See also Clergy 11 C. J. p 
838; Clergyman 11 C. J. p 838; Curate 
PRG ST. p' 402) Parish, 46°C. Jipp W972; 
1372; Parson 46 C. J. p 1384; Pastor 
AT CMI Ip! 13's Breacher™ 49": eden 
1317; Priest 49 C. J. p 1346. 


; “Birds vocst.. Mark's (Church 62 
Towa 567, 569, 17 NW 747 (suppression 
of a deposition by a bishop of the 
church, that the word was.so under- 


51 sha. 


“Disti ion” istineuished see|tinan, 64 Pa.100, 105 (quot State v.| stood, held error, it being entirely 
RAO Os ey tont ote 21 [el]. American Sugar-Refining Co., 51 La.| competent to prove by the bishop the 
GOL ede A Ere Rave ane Cow aan Ann. 562, 585, 25 S 447)]. meaning of the word). See Youngs 

le a . P é e. 5 
ees AS Ke te, 418) 101 SW 321, 72, wWebteer D. [quot Com, v. Gil-| ¥ Ransom, 31 Barb: GN. Y.) 49, 55; 56. 


30 KyL 793 (construing an internal 
revenue license statute). 


61. See Internal Revenue §§ 138, 


tinan, 64 Pa. 100, 105 (quot State v. [a] 
American Sugar-Refining Co., 
Ann. 562, 585, 25 S 447)]. 


Another definition.—‘‘An offi- 
eer of the Church of England, having 
a benefice with cure of souls, i. e. 
spiritual charge of his parishioners, 


51 Bas 


D ller 18 C. [a] Not a manufacturing process. : Ses ; 
3.8 1288; Kectification ante; Rectity | State v. American Sugar-Refining | Wyices "and “sacraments in the 
post. vee hee te Com. v. Giltinan, 64 Pa.| Church.” Rapalje & L. L. D. 
62. See also Rectification ante. a Ph eee ee iauct Comey Acne [b] Scope and application of term 


63. Webster New Int. D. 
64. Webster New Int. D. 
65. Webster New Int. D. 


66. Brown-Foreman Co. v. Com 74. 
125 Ky. 402, 418, 101 SW 321, 30 eae Fed. 532, 533; U. 
793. 528, 529; 


[a] “It is a matter tee common Fed. 525, 526. 
knowledge that a large part of the 75. 
whisky used in the United States is|and notes 76-83. 
rectified; that is, that a barrel of 76 
whisky as it comes out of the distil- i 
lery is adulterated by the rectifiers, 
so as to make five or six barrels of 
whisky out of it.’ Brown-Foreman 78. 


585, 25 S 447)]. 


Brev. 30] 


tinan, supra (quot State v. American 
Sugar-Refining Co., 


A Sean Omit bs Sete, Con ls 4 
S. v. Hance, 184 Fed. 683] 
OE, See SS Twitehell Co., 184 p 


Abbott L. D. 


Black L. D. [cit Cowell]. 
77. Black L. D. [cit Fitzhugh Nat. 88. 


Black L. D. 


in England discussed and _ distin- 
guished from its application in this 
country. Youngs v. Ransom, 31 Barb. 
CN. Ye) 49);-55,, 56. 


86. Black L. D. [cit 2 Steph. Comm. 


51 La. Ann. 562, 


Siam Slacks lus a): 


A [a] “Not synonymous with eyes 
moe insta: text ie iehest—-Dawesty. oni oie ats 
be 122, 140, 16 ECL 150 [cit Rapalje & 

TG iBy,I|: 


See generally Religious Socie- 
ties post. See also Parsonage 46 C. J. 
p 1384; Rector ante. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


RECTORY—RED 


souls within the parish,*® otherwise commonly called 
a “benefice;”°° also, a rector’s manse, or parsonage 
house.°? 


RECTUM. Right; also a trial or accusation.°” 


Rectum rogare. To ask for right; to petition the 
judge to do right.?* 


Rectum, stare ad. To stand trial or abide by the 
sentence of the court.°* 


RECTUS IN CURIA. Literally “Right in court.” 
The condition of one who stands at the bar, against 
whom no one objects any offense.®® 


RECUPERATE. To get again; to recover.?® 


RECUPERATIO EST ALICUJUS REI IN CAUS- 
AM ALTERIUS ADDUCTA PER JUDICEM AC- 
QUISITIO.* 


RECUPERATIO, i. e AD REM, PER INJURI- 
AM EXTORTAM SIVE DETENTAM, PER SEN- 
TENTIAM JUDICIS RESTITUTIO. Recovery, 1. 
e., restitution by sentence of a judge of a thing 
wrongfully extorted or detained.°® 


RECUPERATION. In old English law, recovery 
of a thing, by judgment of law.®® 


RECUPERATORES. In Roman law, a species of 
judges first appointed to decide controversies between 
Roman citizens and strangers concerning rights re- 
quiring speedy remedy, but whose jurisdiction was 
gradually extended to questions which might be 
brought before ordinary judges. 

RECUR.? To have recourse, or resort to;*® to oe- 
cur, take place or appear again.* 

Phrase: ‘Recurred, increased, diminished or end- 
ed.’”> 

RECURBING. Taking up old curb, for purpose 
of making a street improvement, and resetting it to 
conform to new conditions.® 


[53:-Crd. I GGL 


RECURRENDUM EST AD EXTRAORDINARI- 
UM QUANDO NON VALET ORDINARIUM.” . 


RECURRENT. Returning from time to time.® 


RECUSANTS. In English law, persons who will- 
fully absent themselves from their parish church, 
and on whom penalties were imposed by various stat- 
utes passed during the reigns of Elizabeth and James 
I.° Those persons who separate from the church 
established by law.1° Numerous laws against recus- 
ants were passed in the persecuting times of Charles 
II, in which reign these recusants were chiefly non- 
conformists.1? 


RECUSATIO JUDICIS. In the civil law, a re- 
fusal of, or exception to, a judge upon any suspicion 
of partiality.+? 

RECUSATION. In the civil law, a species of ex- 
ception or plea to a jurisdiction, to the effect that the 
particular judge is disqualified from hearing the 
cause by reason of interest or prejudice;** the chal- 
lenge of jurors;!* an act of what nature soever it 
may be, by which a strange heir, by deeds or words, 
declares he will not be heir.t® 


Recusatio testis. In the civil law, rejection of a 


-witness, on the ground of incompetency.'® 


RED. [§ 1] A. As Adjective. 
acterized by, the color of red.1* 
in phrases.1® 


Red book of the exchequer. An ancient record, 
wherein are registered the holders of lands per ba- 
roniam in the time of Henry II, the number of hides 
of land in certain counties before the Conquest, and 
the ceremonies on the coronation of Kleanor, wife of 
Henry III.?® 


Red dog. A by-product of bituminous coal min- 
ing,”-° formed by spontaneous combustion of waste 
material.?? 


Having, or char- 
It oceurs frequently 


89. Pawlet v. Clark, 9 Cranch (U.| rent post. 11. Abbott L. D. 

S.) 292, 326, 3 L. ed. 735. 3. Webster New Int. D. [a] In these latter statutes, “the 
90. Black L. D. 4. Webster New Int. D. oe oes aahan a ape to have 
91. Black L. D. [cit Spelman]. 5. Becker Cleaning Co. v. Indus=\-yoqos bub Gal to ente oe ar 
See Pawlet v. Clark, 9 Cranch (U.| trial Commn., 322 Ill. 603, 153 NE| 2,0" QUt only to Protestant dissent- 


S.) 292, 326, 3 L. ed. 735. 


[a] Conveyance of a rectory will 
in many instances convey land. Gib- 
son v. Brockway, 8 N. H. 465, 470, 31 


647, 648. 
fa] 


ous 


Used in Workmen’s Compen- 
sation Act, the words “imply a previ- 
injury for whieh the award or 


12. Wharton L. D. See also Judg- 
es §§ 150-160, 178-195. 


13. Black L. D. See also Judges 


AmD 200. agreement has poeD made. Ge §§ 1384-158, 178-195. 
x i ract.: .| Cleaning Co. vy. Industrial Commn., 14. Black L. D. 
ane Black L. D. [cit Bract.; Cow 322 Tll. 603, 153 NE 647, 648. he 
; 3 - Black L. D. See also Descent 
93. Black L. D. ; — wee Tae AG wea 98 N.]and Distribution §§ 276, 277. 
94. Black L. D. Giguere rear 16. Black L. D. [cit Best Evid. In- 
QR lacilaeD [a] Substituting new material un-| trod. p 60 § 80]. ue also Witnesses 
% hate necessary.—‘‘Such an act would seem | [40 Cyc 2192 et seq]. j 
fa], “In the due and orderly ad-/ +, us to be the construction of new [ us ad 
ministration of justice through the| curbing rather than a_recurbing.” 17. Webster New Int. D. 
courts it is the duty of an attorney | Ringer vy. Paterson, 98 N. J. L. 455, 18. See cases infra this’ section 
at law to assist the court. If rectus 120 A 24 25 19. Black L. D he y 
in curia, he is by the same token 2 ef : aes . ac + Dy icith Jacobi Dr: 
amicus curia.” State v. Standard Oil 7. A maxim meaning “We must | Cowell]. 
Co., 194 Mo. 124,-144, 91 SW 1062. have recourse to what is extraordina- 20. Toupet-Taylor Engineering Co. 


5 ry when what 
96. English D. Bouvier L. D. 
See also Sales [35 Cyc 506-519]. 
“Recover”’ see ante. 


97. A maxim meaning “recovery is 
the acquisition, by sentence of the 
judge of anything adduced in_the 
cause of another.” Peloubet Leg. 
Max. [cit Wharton L. Lex.]. 


toy jane forme © Of 


insanity’’). 


“Recurrent 
Persons, § 31. 


98. Black L. D. [cit Coke Litt. p Om Black nl Ds 
154a]. Lex. ]. 

“Recover” see ante. 10. 
§ a English D. See also Recovery | Ley]. 

1. Black L. D. [cit Mackeldey Rom. | pest! 
L. § 204]. 


2. See also Recourse ante; Recur-|! lics.” 


8. Leache v. State, 22 Tex. A. 279, 
318, 3 SW 539, 58 AmSR 638 (applied 
insanity 
known and denominated as “recurrent 


insanity” 


Black L. D. [cit Termes de la 


Under the statutes of Eliza- 
beth and James I, ‘‘the term was prac- | dog 
tically restricted to Roman Catho- 
Black L. D. 


ordinary fails.” Y; Red Dog Mfg., etc., Co. 16 F. (2d) 
454, 


21. See ''oupet-Taylor Engineering 
v. Red Dog Mfg., ete, Co., 16 


Co. 
EF. (2d) 454. 


. [a] How produced.—‘‘Great quan- 
tities of slate and other worthless 
strata near the coal have to be mined 


commonly 


see Insane 


in connection with the coal : 
[eit Wharton L.| [and] this worthless substance is 
dumped in huge piles near the pit 


mouth, where it often takes fire by 
spontaneous combustion and the burn- 
ing produces a substance, equally 
worthless, which the miners call ‘red 
ar Toupet-Taylor Engineering 
Co. v. Red Dog Mfg., etc., Co., 16 F. 
(2d) 454. 
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Red flag. A flag of a red color with or without 
devices associated with blood or danger.?” Histori- 
eally, a red flag has been a revolutionary and terror- 
istic emblem;?* and may be regarded as the symbol 
of ideas hostile to established order.** 


Red-handed. With the marks of crime fresh on 
him.?5 
Red light. 


iviet,’’2* 


Red Men’s Act. The name given to a statute?’ 
which punishes the taking of property by force or 
threats and against the owner’s consent, in pursuance 
of a conspiracy for the purpose.?* 

Red tape. Official formality and delay;?° order 
carried to fastidious excess;*° system run out into 
trivial extremes.*? 

Red top. A well-known species of bent grass, also 
called English grass and Herd’s grass.?? 

Other phrases: “Red lead,’?* “red tinted agita- 
Gorse 

[§ 2] B. As Noun—1. Modern Use. In its pri- 
mary sense, a fundamental color, appearing at the 
lower end of the visible spectrum.?® In a derived 
sense, while now a word of common use in newspaper 
parlance and in the political arena, it is of recent 
origin and appears to have been coined during or im- 
mediately after the World War.°® ' It is known and 
understood to mean a person subscribing to and be- 


Another name for “restricted dis- 


RED-REDDERE, NIL ALIUD, ETC. 


lieving in the doctrines of Bolshevism and Soviet- 
ism;®7 a person believing in disobedience to law and 
intent upon forcibly appropriating all the property 
of others;?8 and it may be an opprobrious epithet 
to be applied to a loyal American citizen.*° 


[§ 3] 2. Saxon Word. An obsolete Saxon word.*® 
Red, Raed, or rede. Advice; counsel.*? 


REDDENDO SINGULA SINGULIS. Literally, 
“By referring each to each; referring each phrase 
or expression to its appropriate object.” A rule of 
construction.*? 


REDDENDUM.** In conveyancing, rendering; 
yielding.** It is the technical name of that clause 
in a conveyance by which the grantor’ creates or 
reserves some new thing to himself, out of what 
he had before granted;**® and is used also to effect 
a reservation of an estate in the land previously 
geranted;4® that clause in a lease in which a rent is 
reserved to the lessor, and which commences with the 
word “yielding.”4* 

REDDENS CAUSAM SCIENTIZ. Giving the 


reason of his knowledge.*® 


REDDERE. In old English law, to give or yield, 
to pay, to render.*® 


REDDERE, NIL ALIUD EST QUAM ACCEP- 
TUM RESTITUERE; SHU, REDDERE EST QUA- 
SI RETRO DARE, ET REDDITUR DICITUR A RE- 
DEUNDO, QUI RETRO IT.°° 


22. Century D. [quot Com. v. Kar-| seize and appropriate from their law-] Thornton vy. Thornton, L. R. 20 Ea. 
vonen, 219 Mass. 30, 106 NE 556, 557,| ful owners, all land and buildings] 599, 604; In re Geening, L. R. 13 Eq. 


LRA1915B 706, AnnCas1916D 846]. 


23. Webster D. [quot Com. v. Kar- | Portation.” 
vonen, supra]. ; 


and means of. production and trans- | 388,,391, 417 I. J. Ch. 1117 25h. a 
Toomey v. 
Okl, 167, 169, 254 P 736, 51 ALR 1066) Ex p. Rawlings, 1 De G. J. & S. 225, 
(where the court said that the word/ 251, 66 EngCh 174, 46 Reprint 89; 


Jones, 124] Rep. N. S. 651, 20 Wkly. Rep. 87; 


Com. v. Karvonen, supra. See might be susceptible of this meaning | Atty.-Gen. v. Sillem, 2 H. & C. 431, 


24. 
also Flags § 4. 


was intended). 


and that it was for the jury to de-| 532; 


Mitford v. Reynolds, 16 Sim. 


[a] In Massachusetts St. (1913) c}| termine whether or not such meaning | 130, 145,,39 HEngCh 130, 60 Reprint 


678 § 2, prohibiting carrying a red 


822; Clark v. Bonnycastle, 3 U. C. @. 
BOS SeCOnta bac) 555. 
43. Reddendum clause: 
Construction and operation of: 
As reservation in conveyance see 
Deeds §§ 3837-366. 


flag in parades, was held constitu- 39. Toomey v. Jones, supra. 
tional and not unreasonable, since the 

legislature may well decide that such 40. Century D. 

carrying would be likely to provoke 41. Black L. D. 

turbulence or menace the safety of 

travelers or citizens or interfere with 42. Black L. D. 


the common welfare. Com. v. Kar- 
vonen, 219 Mass. 30, 106 NE 556, 557, 
LRA1915B 706, AnnCas1916D 846. 

25. Black L. D. 


26. Egan v. Signal Pub. Co., 140 
_ La. 1069, 74 S 556, 558. 

27. W. Va. Code (1906) c 148 §§ 
95110; is 

28. State v. Piscioneri, 68 W.. Va. 
76, 69 SE 375; 377. 

29. Webster New Int. D. 

[a] Meaning is derived from the 
use of red tape in public offices for 
tying up documents, etc. Webster 

’ New Int. D. 

30. Webster v. Thompson, 55 Ga. 
431, 434. 

31. Webster v. Thompson, supra. 

82. Coen v. Denver Mut. F. Ins. 
Coneuoo ell AL 332, 336r 

83. See Orange Mineral 46 C. J. 
p 1130. 

347 .Wells v. Times’ Printing Co., 
Wie NaS i, 80 18% Pes 7. 

35. Webster New Int. D. 


36. Toomey v. Jones, 124 Okl. 167, 
169, 254 P 736, 51 ALR 1066. 

37. Toomey v. Jones, supra. 

38. Toomey v. Jones, supra. 

[a] Similar definition.—‘A person 
who did not believe in obedience to 
the laws, but who did believe in the 
doctrine of having all the workers 
unite and by violence and sabotage, 


[a] Other form.—‘‘Reddenda sin- 
gula singulis.” Let each be put in 
its proper place; that is, that the 
words should be taken distributively. 
Bouvier L. D. 


[b] “Phe method of construction 
applied in such a sentence as this: 
‘if any one shall draw or load any 
sword or gun,’ the word ‘draw’ is ap- 
plied to ‘sword’ only, and the word 
‘load’ to ‘gun’ only, the former verb 
to the former noun, and the latter to 
the latter, becauSe it is impossible 
to load a sword or draw a gun; and 
so of other applications of different 
sets of words to one _ another.’ 
Wharton Leg. Max. 


[c] Applied in: Wright v. Scott, 
30 F. Cas. No. 18,092, 4 Wash. 16, 21; 
Sargent v, Shumaker, 193 Cal. 122, 
127, 223 P 464; Wells v. State Bd. of 
Equalization, 56 Cal. 194, 198: Com. 
v. Jordan, 18 Pick. (Mass.) 228; Craig 
Vie (Cranion sO ING tiie. Osis lilacs ii. 
IANS: (37h NU Cuan el en se Ax opens 
Akers, 23 N. J; Ha. 26) 315 Porster v. 
Civill, 20 Hun CN. Y¥.) 282, 284;, Lud- 
low v. Bowne, 1 Johns. (N. Y.) 1, 15, 
3o) Amp) 2 7 (ee NCC ine siya.  VVcieGs aio 
Yeates (Pa.) 424, 426; Van Syckel’s 
Hst., 24 Pa. Co, 241, 242; Abbey’s Est., 
13 WklyNCas (Pa,) 535, 5365 Dela- 
plane v. Crenshaw, 15 Gratt. (56 Va.) 
457, 485; Hope Natural Gas Co. v. 
Shriver, 75 W. Va. 401, 83 SE 1011, 
1014, 1015 [quot Cyc]; Edinburgh 
St. Tramways Co. v. Torbain, 3 App. 
Gash 58,-/70,137 Ty De Wepn Nees: P2883 


In lease sée Landlord and Tenant 
§§ 459-490. 
See also Habendum 29 C. J. p 199. 

44, Black L. D. [cit 2 Blackstone 
Comm. p 299]. 

[a] “In feudal times the ‘redden- 
dum’ was employed to set forth the 
return to the grantor, generally mili- 
tary services to be rendered to him 
by the grantee.’* Freudenberger Oil 
Cos) vw Simmons, 75. We Vials 337.3400 
83 SE 995. 

45. Black L. D. [cit 2 Blackstone 
Comm. p 299]. 

[a] “Exception” distinguished.— 
Freudenberger Oil Co. v. Simmons, 
75 OW. Va. 387, 341, 83° SH-995. 

[b] “Habendum” distinguished.— 
Freudenberger Oil Co. v. Simmons, 75 
W. Va. 337, 341, 83 SH 995. 

“Exception” see Deeds ST 339s 

“Habendum”’ see 29 C. J. p 199. 


46. Freudenberger Oil Co. v. Sim- 
mons, 75 W. Va. 337, 341, 83 SH 995. 


“Reservation” see Deeds § 339. 


47, Black L. D. [cit 2 Blackstone 
Comm, p 299]. 

48. Black L. D. 

[a] In Scotch practice, a formal 
phrase used in depositions, preceding 
the statement of the reason of the 
witness’ knowledge. Black L. D. [cit 
2 Howell State Trials p 715]. 

49. Burrill L. D. 


50. A maxim'’meaning “To render 


For later cases, developments and changes in the law see Annotations, same title and section number. 


eS 


REDDIDIT SE. He has rendered himself.*+ 
REDDITARIUM. In old records, a rental, or rent 


TOMO 


REDDITION. A surrendering or restoring; also 
a judicial acknowledgment that the thing in demand 
belongs to the demandant, and not to the person sur- 


rendering.** 


REDDITUS*‘ or REDITUS.** 


Reditus albe firme. 


holdrng.””58 
Reditus albi. White rent; 

payable in silver or other money.°® 
Reditus assisus. 
Reditus capitales. 


is nothing more than to restore that 
which has been received; or, to ren- 
der is as it were to give back, and 
it is called ‘rendering’ from ‘return- 


ing,’ because it goes back again.” 
Black L D. 
fa] Other form.—‘Reddere, nil 


aliud est quam acceptum restituere,” 
meaning ‘‘To restore, is to give back 
nothing but what was taken.” Pelou- 
bet Leg. Max. 

Sl. Black L. D. 

[a] In old English practice, a term 
applied to a principal who had ren- 
dered himself in discharge of his bail. 
Black L. D. [cit Holthouse]. See also 
Bail §§ 126, 311. 

52. Black L. D. [cit Cowell]. 

“Rental” see post. 

53. Black L. D. [cit Cowell]. 

54. From Latin “reddere,”’ to ren- 
der, yield. or pay. Burrill L. D. [cit 
Bracton fol 160]. 


55. From Latin “redire,’ to return. 
Burrill Ww. D:y [cit Reg. “Orig. 2; 3 
Blackstone Comm. p 231; 10 Coke 
Comm. p 128a]. 


{a] Two forms of word compared 
as to application and etymology. 
BuUunriteis. 1): 

56 Burrill lL. D. See Landlord 
and Tenant § 1037 et seq; Rent post. 
See also Ground Rents 28 C. J. p 832. 


57. Tayler L. Gloss. 


58. Tayler L. Gloss. See Reditus 
Albi infra text and note 59. 


59, Black LD. 


See Reditus Albee Firmez supra text 
and note 57. 


60. Black L. D. 
Gly black -L..D. 
62. English D. 
6a Black: 


“Reditus albi’ see supra text and 
note 59. : 


64. Black L. D. 


65. Burrill L. D. [cit 2 Blackstone 
Comm. p 42]. 


66. A maxim meaning “Rent that 
is uncertain is dry rent.” Morgan 
Leg. Max. [cit Brediman’s Case, 6 
Coke 56b, 58a, 77 Reprint 339]. See 
Reditus ante. 

67. See Red § 1. 

68. See Redemption post. 

69. Williams v. Hoffman, 39 Ind. 
A. 315, 76 NE 440, 448. See Day v. 
Davis, 101 Md. 259, 268, 61 A 576 (a 
meaning well understood by lawyers). 
But see Matthews v. Stevens, 163 
Ark, 157, 259 SW 736, 738;:Cold v. 
Beh, 152 Iowa 368, 132 NW 73, 77 
(both cases saying the word “has no 
definite significance’). 


70. Black L. D. [quot Bunn v. 


A rent; 
ment; a thing rendered, paid, or yielded.** 
Rents of white farm.°* 


Scotland this kind of small payment is called “blanch- 


blanche farm; 


A set or standing rent.®® 
Chief rent paid by freehold- 


REDDIDIT SE—REDEEM 


Reditus nigri. 


a pay- 
In RED DOG.°? 
REDEEM.®® 


rent chase.*? 


has a well defined legal meaning.*® 
sense,’° to buy‘? or purchase’? back; 
Also, to receive back by paying the obliga- 
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ers to go quit of all other services.%* 
Reditus mobiles. 


Farm rents.°? 
Black rent; rent payable in pro- 


visions, corn, labor, etc., as distinguished from “mon- 
ey rent,” called “reditus albi.’’®* 


Reditus quieti. 
Reditus siccus. 
REDDITUS CA:LUS EST SICCUS.°® 


Quitrents.°* 
Rent seck; dry or barren rent.**® 


[§ 1] A. In General. The word 
In its literal 
to repur- 


tion;74 to liberate an estate by paying the debt for 


Braswell, 142 N. C. 118, 115, 55 SE 
85]. 


Vi. Black 9is De. iquot, Bunnyv-. 
Braswell, 142 N. C. 118, 115, 55 SE 
85]; Century D. [quot Bryan v. Boyd, 
1010), Si) Ch 397,284 SH 191912, 89 940>Gin 
popular sense)]; Closser v. McBride, 
182 Mich. 594, 598, 148 NW 756 [quot 
Cyc]; North Riding of Yorkshire 
County v. Middlesbrough County, 
[1914] 2 K. B. 847, 83 L. J. K. B. 1004, 
1007; Walker v. Johnston, 23 B. C. 
50, 51. See King v. Fountain County, 
49 Ind. 138, 21. 


[a] Does not mean merely ‘to 
buy.”—Eunn v. Braswell, 142 N. C. 
113, 115, 55 SE 85. But see Day v. 
Davis, 101 Md. 259, 2638, 61 A 576 
(where under certain circumstances 
the “right to buy’? may mean the 
“right to redeem”). 


72. Webster D. [quot Swearingen 
v. Roberts, 12 Nebr. 333, 335, 11 NW 
325; Murphy v. Casselman, 24 N. D. 
336, 139 NW 802, 803 (as definition of 
“redemption’’)]; In re United Educa- 


tional Conelb3e) Hed... 169,. 1-74; 82, CCA 
343; Closser v. McBride, 182 Mich. 
594,598, 148 NW 756 [quot Cyc]; 


Carson v. Lee, 281 Mo. 166, 219 SW 
629, 632; Miller v. Ratterman, 47 Oh. 
St. 141,2.-456-— 24 NE 496 [quot 
Mannington v. Hocking Valley R. Co., 
183 Fed. 133, 145]; Maxwell v. Foster, 
67 S. GC. 377, 390;) 45° SH) 927 (dis: sop:)). 


fa] “Used in a wider sense than 
retrieving the title to mortgaged land, 
and as signifying ‘to purchase back.’ ” 
ee Oe Lee, 281 Mo. 166, 219 SW 
629, 632. 


{b] Implies previous ownership.— 
“Defendant could not have an equity 
to redeem the land unless ‘he pre- 
viously owned it.” Bunn v. Braswell, 
142 N. C. 113, £15. 55 SE 85. 


VSu eblack wile Dis Lquot. Buns wv. 
Braswell, 142 N. C. 1138, 115, 55 SE 
85]; Century D. [quot Bryan v. Boyd, 


100) 4S) ©a 039 (as 184, SHY 992 25994) Gn 
popular sense)]; Webster D. [quot 
Swearingen v. Roberts, 12 Nebr. 333, 
335, 11 NW 325; Murphy v. Cassel- 
man, 24 N. D. 336, 139 NW 802, 803 
(as definition of ‘“redemption’’)]; 
Mannington v. Hocking Valley R. 
Co., 183 Fed. 133, 145;, In re United 
Educational Co., 153 Fed. 169, 171, 82 
CCA 3438; Matthews v. Stevens, 163 
Ark. 157, 259 SW 736, 738; Cold v. 
Beh, 152 Iowa 368, 132 NW 73, 177; 
State v. Ross, 144 La. 898, 81 S 386, 
389; Bernstein v. Blumenthal, 127 
Me. 393, 143 A 698, 699; Leonard v. 
Western, 74 Mont. 513, 241 P 5238, 525;, 
Mitsch v. Owens, 82 N. J. Eq. 404, 89 
A’ 292,293; Pace v.’ Bartles, 47. N. J; 
Hq. 170, 20 A 852, 359; Robinson_v. 
Cropsey, 2 Edw. (N. Y.) 138, 146. See 
Day v. Davis, 101 Md. 259, 263, 61 A 
576 (that right “to redeem’ was not 
mentioned is immaterial where the 
right ‘‘to repurchase’ was reserved) ; 


which it stood as seeurity;*® to regain;7® to regain, 
as mortgaged property, by paying what is due;*? 


Musgat v. Pumpelly, 46 Wis. 660, 664, 
1 NW 410 (“strictly proper to express 
the right to repurchase property sold 
conditionally”). 


[a] Synonym of “repurchase.”— 
Pace v. Bartles, 47 N. J. Eq. 170, 174, 
20 A 352. See Robinson vy. Cropsey, 
2 Hdw. (N. Y.) 1388, 146. (‘“‘ ‘redeem,’ 
‘repurchase,’ and words of like im- 
port, may be used indiscriminately to 
convey the same meaning’’). 

[b] Applied to property sold un- 
der execution, the term signifies the 
right to purchase interest acquired 
by purchaser at sale whether latter 
is willing or not. Leonard v. West- 
ern, 74 Mont. 513, 241 P,523, 525. 


[c] As used in statutory provi- 
sions authorizing a party to redeem, 
means “repurchase.” Mannington v. 
pe ee Valley R. Co., 183 Fed. 133, 


74. In re United Educational Co., 
153 Fed. 169, 171, 82 CCA 343; Closser 
v. McBride, 182 Mich. 594, 598, 148 
NW 756 [quot Cyc]; Miller v. Rat- 
terman, 47 Oh. St. 141, 156, 24 NE 496 
[quot Mannington v. Hocking Valley 
R. Co., 183 Fed. 133, 145]. See Wil- 
liams v. Hoffman, 39 Ind. A. 315, 76 
NE 440, 443. 


75. Black L. D. [quot Bunn v. 
Braswell, 142 N. C. 113, 115. 55 SE 
85]; Closser v. McBride, 182 Mich. 
594, 598, 148 NW 756 [quot Cyc]. 
See Musgat v. Pumpelly, 46 Wis. 
660, 664, 1 NW 410. 


[a] Implies debt.—‘‘The word ‘re- 
deem’ implies the existence of a debt 
and negatives the idea of an absolute 
sale.” Workman v. Greening, 115 
Ill. 477, 488, 4 NE 385 [quot Bane v. 
Pritchett, 223° HMe AS 6177625]: 


{[b] Does not necessarily imply the 
existence of a valid existing indebted-. 
ness, and, if it is shown that there 
was no debt, the word will be con- 
strued as repurchase. Cold v.-Beh, 
152 Iowa 368, 132 NW 73, 77 [cit 
Matthews v. Stevens, 163 Ark. 157, 
259 SW 736, 738]. 


[c] “When used in legal docu- 
ments and contracts the term is ordi- 
narily understood to mean the right 
to release property pledged or mort- 
gaged from the lien or claim of the 
pledgee or mortgagee.” Musegat v. 
Pumpelly, 46 Wis. 660, 664, 1 NW 410 
(discussing legal effect of ‘‘redeem”’ 
and “‘redeemed’’). 


76. Matthews v. Stevens, 163 Ark. 
157, 259 SW 736, 738; Cold v. Beh, 152 
Iowa 368, 132 NW 73, 77; Closser v. 
McBride, 182 Mich. 594, 598, 148 NW 
756 [quot Cyc]. 

77. Miller v. Ratterman, 47. Oh. 
St. 141, 156, 24 NE 496 [quot Man- 
nington v. Hocking Valley R. Co., 183 
Fed. 133, 145]. See In re United Edu- 
See Co., 153 Fed, 169, 171, 82 CCA 
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to regain possession by payment of a stipulated 
The term may be and sometimes is used as 
equivalent to the term “to reconvey.”?® 


According to the custom of 
certain Indians, wives might “redeem themselves,” 


price.78 


Redeem themselves. 


that is, purchase their release from an Indian mar- 


riage.®° 
Other phrases: 
deem the liability ;’’%? 


Phrase: 
REDEEMABLE.?®°® 


{a] Similar definitions.—(1) “To 
regain property by paying what is 
due.” In re United Educational Co., 
Lose Meds 169.1171, 82 CCA -343.) (2) 
“Redeem may mean recover from 
pledge.” Maxwell v. Foster, 67 S. C. 
377, 390, 45 SE 927 (dis. op.). 


78. Webster D. [quot Swearingen 
v. Roberts, 12 Nebr. 333, 335, 11 NW 
325; Murphy v. Casselman, 24 N. D. 
336, 1389 NW 802, 803 (as definition 
of “redemption’”’)]; In re United Edu- 
cational Co:.; 153 Fed. 169, 171, 82 
CCAV343. 


{a] Similar definition.—‘'To recov- 
er by purchase.’ Century D. [quot 
Bryan v. Boyd, 100 S. C. 397, 84 SH 
992, 994]. 

79. Flagg v. Mann, 9 F. Cas. No. 
4,847, 2 Sumn. 486, 536. 

80. See Rex v. Williams, 30 B. C. 
B0aw s04, a7 CanCrCas 126. 


“According to Indian custom an In- 
dian woman was treated as a chattel 
and upon payment of a _ certain 
amount of money or goods or chattels 
by the bridegroom, was handed over 
by her father or guardian, or whoever 
had control over her, to the bride- 
groom. The Indian woman then be- 
came his wife, but she could, never- 
theless, redeem herself . by pay- 
ing back to the husband a stipulated 
amount, usually two or three times 
the amount he gave for her, and upon 
this being paid she was free to leave 
him and the marriage, according to 
this Indian custom, was then dis- 
solved.” Rex v. Williams, supra. 


81. Carson v. Lee, 281 Mo. 166, 219 
SW 629, 632. 

g2. Yorkshire County v. Middles- 
brough County, [1914] 2 K. B. 847, 
858. 


83. Bovey v. De Laittre Lumber 
Co. v. Tucker, 48 Minn. 223, 230, 50 
NW 10388. 

[a] As used in a lien statute, the 
phrase ‘“‘must be held to refer to a re- 
demption which annuls the _ sale.” 
Bovey De Laittre Lumber Co. v. 
Tucker, 48 Minn. 223, 230, 50 NW 
1038. 

84. Mitsch v. Owens, 82 N, J. Eq. 
404, 89 A 292, 294. 


85. Swearingen v. Roberts, 12 
Nebr. 333, 11 NW 325, 329. 

86. Steinour v. Oakley State Bank, 
45.lda. 472, 262 P 1052, 1055. 

87. Arends v. Frerichs, 192 Iowa 
285, 184 NW 650, 656. 

gs. Arends v. Frerichs, supra. 

89. Allentown School-Dist. v. Derr, 
115 Pa. 439, 445, 9 A 55. 

90. See Redeem ante; Redemption 
post. ‘ 

91. In re Chicago, etc., Granaries 
Co., [1898] 1 Ch. 263, 267, 67 L. J. Ch. 
N09 Tee ee ep. IN 5.9.6.0: 

92. Jacob L. D. [quot Musgat v. 


“Redeem or repurchase, 
also, “no one redeeming,”*? 
“right to tedeem,’”’®* “so redeeming.”’®® 


[§ 2] B. Redeemed. Bought back from one who 
legally holds;8® reacquired;** repurchased.*8 


“Redeemed if desired.’’®® 
Liable to redemption.®? 


REDEEM—REDEMPTION 


“re- 


REDEMISE. 


leased.? 


Pumpelly, 46 Wis. 660, 665, 1 NW 
410]. 


93. Edinburgh Corp. v. British 
Linen Bank, [1913] A. C. 133, 138, 140 
(as meaning “redeemable at option of 
corporation’’). 


94. See Redelivery post; 
ery Bond post. 


95. American Brake Shoe, ete., Co. 
ae New York R. Cos., 293 Fed. 612, 
6.23. ; 

96. American Brake Shoe, etc., Co. 
v. New York R. Co., supra. 


97. Redelivery of: 

Attached property see Attachment §$§ 
599, 680-632, 641, 707. 

Bailed goods see Bailments §§ 92-100. 

Deed see Alteration of Instruments 
§§ 1380-136; Deeds § 477. 

Gift see Gifts §§ 36, 89 note 387. 

Insurance policy to agent see Fire 
Insurance § 51 note 93. 

Property on termination of receiver- 
ship see Receivers § 384. 

See also Redelivery Bond post. 


98. Black L. D. 

[a] “Redelivering a grant of real 
property, or canceling it, does not op- 
erate to retransfer the title.’ John- 
son v. Burnside, 3S. D. 230, 2338, 52 
NW 1057. 

99. Callahan v. Munson SS. Co., 
Ti” Mise, 25,5 130 (NYS: 869; 870° cso 
construing term, at end of charter 
party). 


Redeliv- 


1. See Attachment §§ 677-783; 
Bankruptcy §§ 159, 160; Detinue &§ 
106-126; Executions §§ 300-315; 
Garnishment §§ 580-582, 642-666; 
Replevin post; Taxation [387 Cyc 
1361]. . 

20° Black L.. D. 

3. Redemption: 

From: : 

Execution see Executions §§ 722-— 

762. ‘ 
Judicial sale see Judicial Sales §§ 
103-112. 

Mortgage see Mortgages § 2066 et 

seq. 

Tax sale see Municipal Corpora- 


tions §§ 4509-4514; Taxation [37 
Cye 1381-1421]. 
Of: 
Corporate bond see Corporations §§ 
2629-2638. 
County warrant or bond see Coun- 
ties §§ 311-313. 
Coupon bond see Bills and Notes § 
1156 note 18 [j]. 
pronnd rent see Ground Rents §§ 
7-40. 


peer policy see Life Insurance 
149 


Leasehold from _ forfeiture see 
ya ote and Tenant §§ 1793, 
1907. 

Municipal bond see Municipal Cor- 
porations §§ 4215-4220. 

Passenger ticket see Carriers §§ 
1133, 1134; Commerce § 121 note 


. 


REDELIVERY.°* 


of a thing;°® a turning back to the owne 


REDELIVERY BOND.* 


REDEMPTION.®* 


Redeemable rights. Those rights which return to 
the conveyor or disposer of land, ete., upon payment 
of the sum for which such rights are granted.°? 


Phrase: “Redeemable stock.’’?* 
REDELIVER.®* To deliver back another’s prop- 
erty” 
BAN Phrase: “Redeliver and surrender up.’’?® 


A yielding and delivering back 
Te 


A regranting of land demised or 


Has been defined as a buying 


Of: Continued 
Property: 
B . 


vig 
Executor or administrator see 
Executors and Administra- 
tors § 556. 
Trustee in bankruptcy see 
Bankruptcy § 193. 
Fraudulently transferred as se- 
curity see Fraudulent Convey- 
ances § 430. 
Mortgaged see Chattel Mortgages 
§§ 577-587; Mortgages § 2066 
et seq. 
Pledged see Pawnbrokers §§ 36— 
43; Pledges §§ 190-206. 


At judicial sale see Judicial 
Sales §§ 103-112. 

For nonpayment of tax or as- 
sessment see Internal Reve- 
nue § 42 note 90; Levees and 
Flood Control § 83; Munici- 
pal Corporations §§ 4509— 
4513; Taxation [87 Cyc 1381 
et seq]. 

On foreclosure of: 

Mechanic’s lien see Mechan- 
ic’s Liens § 761. 

Mortgage see Chattel Mort- 
gages § 579; Mortgages §§ 
2085, 2146-2150. 

Vendor’s lien see Vendor and 
Purchaser [39 Cye 1883]. 

Under: 

Assignment for benefit of 
creditors see Assignments 
for Benefit of Creditors § 6. 

Execution see Executions $§ 
722-735; Fraudulent Con- 
veyances § 824 note 45 [b]. 

Order of court by guardian 
oe Guardian and Ward § 

Release of right as consideration see 
Contracts § 193 note 20. . 

Reservation of right in conveyance 
as constituting mortgage see Mort- 
gages § 74. 

Right. to possession, rents, and profits 
during period for see Executions §§ 
827, 881; Judicial Sales § 130 notes 
138-15; Mortgages §§ 1900-1902, 
1926. 

Equity of redemption: 

ect wae sée Mortgages §§ 2068- 


Extinguishment of see Mortgages § 


Levy on, of: 
econ see Attachment §§ 367. 


Fxecution see Executions §§ 86, 89~: 
Hon judgment on see Judgments 
Loss or relinquishment of see Mort- 

gages §§ 135, 136. 

Rights with respect to, of assignee in: 

Bankruptcy see Assignments for 

ees of Creditors § 254 note 

Insolvency see Insolvency § 94 note 

Saba 


Sale or transfer of see Mortgages §§ 
863-884. ‘ 


For later cases, developments an'd changes in the law see Annotations, same title and section number, 


itn 


back;* a purchase back;®> a repurchase.® 
ically the term is frequently used as the designation 
of the right which the mortgagor of an estate has of 
redeeming it, after it has been forfeited at law by 


nonpayment at the time appointed 


cured by the mortgage to be paid, by paying the 
amount of the debt, interest and costs." 
times used in the sense of “exchange,”® and “pay- 


ment.’’? 


Phrases: “Redemption of land 
tion of the certificate of debt.’!1 


REDEMPTIONER.*? 


judgment,!® mortgage,!* 


erty was sold. 


Stipulation impairing or waiving 
right, to see Mortgages § 2075. 

Validity of sale of see Champerty 
and Maintenance § 88; Mortgages 
§§ 863, 864. 


4. Black L. D.; Evans v. Kahr, 60 
Kanto, 2k eo e950, Se 46N. 


[a] “The origin of the word . . 
is to be found in the Latin words 
‘re’ and ‘emere.’’”? Murphy v. Cas- 


selman, 24 N. D. 336, 139 NW _ 802, 803. 
See State v. Ross, 144 La. 898, 81 S 
386, 389. 

[b] Term implies that there is 
something to be redeemed, something 
lost to be gotten back. Webb v. Rit- 
ter, 60 W. Va. 193, 210, 54 SE 484. 


5. State v. Ross, 144 La. 898, 81 
S 386, 389. 

6. Webster D. [quot Murphy v. 
Casselman, 24 N. D. 336, 139 NW 802, 


803]; State v. Ross, 144 La. 898, 81 
S 386, 389; Lawley v. Hooper, 3 Atk. 
278, 280, 26 Reprint 962. 


fa] “There is very little difference 
in reality between the meaning of the 
word redemption and_ repurchase.” 
Lawley v. Hooper, 3 Atk. 278, 280, 26 
Reprint 962. 


{[b] “Purchase” distinguished.— 
Venner v. Publie Utilities Commn., 
302 Ill. 232, 134 NE 17, 18 (construing 
a commission’s order authorizing re- 
demption of a railroad’s preferred 
stock). 


7. Bouvier L. D. [quot Ebelharr v. 
Tennelly, 118 Ky. 43, 49, 80 SW 459, 
25 KyL 2257]. To same effect Evans 
v._Kahr, 60 Kan.—719, 721, 57 P 950, 


58 P 467; Dipple v. Neville, 82 Mont. 
2e0,e200) P 214, 220" Bunn: v. “Bras- 
well L420 Ne Cy tS bbe OB S56 Sos 


North Dakota Horse, etc., Co. Vv. 
Serumgard, 17 N. D. 466, 117 NW 453, 


456, 138 AmSR 717, 29 LRANS 508. 
See also Mortgages § 2066. 

8. Robertson v. Tillman, 39 S. C. 
298, 308, 17 SE 678. 


9. Swasey v. North Carolina R: 
Co., 23 F. Cas. No. 13,679, 1 Hughes 
17, 22; Reed v. U. S. Express Co,, 48 
N. Y. 462, 8 AmR 561 (so construed 
in a contract of carriage whereunder 
certain currency was forwarded “for 
redemption’’). See Murphy v. Cassel- 
man, 24 N. D. 336, 139 NW 802, 804. 


[a] Similar definition.—‘‘The re- 
demption is the payment to the holder 
of the certificate of an incumbrance 
which he thereby has upon the land.” 
Murphy v. Casselman, 24 N. D. 336, 
139 NW 802, 804 (redemption from 
tax sale). 


{b] “Implies payment rather than 
exchange or substitution, though both 
modes may be resorted to.” Robert- 
aon v. Tillman, 39 S. C. 298, 303, 17 SE 

{c] In constitutional provision 
governing public debt, it “means not 
merely that a new bond may be is- 


A creditor having a lien by 

attachment,?® 
wise,+® on the property sold, or on some share or 
part thereof, subsequent to that on which the prop- 


REDEMPTION—REDISCOUNT 


Specif- 
fines.17 


of the money se- | in money.?8 


It is some- 


tax,”1° “redemp- 


RED FLAG.?+® 
RED-HANDED.?° 


REDHIBITION.?+ 
account of some vice or defect in the thing sold, 
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REDEMPTIONES. In old English law, heavy 


REDEVANCE. In old French and Canadian law, 
dues payable by a tenant to his lord, not necessarily 


The evidence of a sale on 


which renders it either absolutely useless, or its use 


or other- 


so inconvenient and imperfect, that it must be sup- 
posed that the buyer would not have purchased it, 
had he known of the vice.?? 


REDISCOUNT.?* 


Applied to notes and other 


commercial paper, to sell®?* and indorse.?° 


sued in exchange, or as a substitute, 
for an old bond, but also that a new 
bond may be issued for the purpose 
of obtaining the money necessary to 
pay or redeem the old bond, it is clear 
that section 10 [Const. art IX] au- 
thorizes the issue of bonds for the 
purpose of obtaining money with 
which to pay bonds previously is- 
sued.” Robertson v. Tillman, 39 S. 
CF 29:3, 7303017 SHG’ 8. 


{d] Only another name for pay- 
ment. Swasey v. North Carolina R. 
Co;,, 23 Be_@as: Nov 13,679, 1 Hughes 
LT 22% 

{e] Essential idea of redemption 
of currency is that the party issuing 
it is a debtor, and is called on to pay 
his debt by redeeming the notes pre- 
sented. Reed v. U. S. Express Co., 
48 N. Y. 462, 469, 8 AmR 561. 


{f] Payment distinguished.—“A 
distinction must be made between the 
payment of a debt and the redemption 
of property which ‘has been sold in 
order that that debt may be éxtin- 
guished.” Murphy v. Casselman, 24 
N. D. 336, 139 NW 802, 803. 


10. Black L. D. [cit Mozley & W. 
L. D.] (in English law, the payment 
by the landowner of such a lump sum 
as shall exempt his land from the 
land tax). 

11. Swasey v. North Carolina R. 
Cor, Zeeks Casa No. 135679, 1 Hughes 
17, 21% 


12. See Redemption ante. 


18. Phillips “vy. Hagart; 118 Cal. 
552, 555, 45 P 8438, 54 AmSR 369; 
Sharp v. Miller, 47 Cal. 82, 85; Bate- 
man v. Kellogg, 59 Cal. A. 464, 211 P 
46, 50; State v. Stephens, 63 Mont. 
318, 206 P 1094, 1095; Hamilton v. 
Hamilton, 51 “Mont. 509, 154 P 717, 
723; Security State Bank v. Kramer, 
51 N. D. 20, 198 NW 679, 684; Farm- 
ers’ Bank v: Knife River Lumber, 
CLGi COmmsie RNa Oa) Ola) O,/hl Ooi NW 
1053; North Dakota Horse, ete., Co. 
v. Serumgard, 17 N. D. 466, 117 NW 
453, 188 AmSR 717, 29 LRANS 508; 
Raich v. Weisman, (S. D.) 231 NW 
897, 899; State v. Tuttle, 51 S. D. 596, 
216 NW 194, 195. See Stocker v. 
Puckett, 17 S. D. 267, 268, 96 NW 91. 


[a] Judgment debtor who redeems 
distinguished.—Phillips v. MHagart, 
113 Cal. 552, 555, 45 P 848, 54 AmSR 
369 [quot State v. Tuttle, 51 S. D. 
596, c2al6y NW, 194, 1961; Sharp ~v. 
Miller, 47 Cal. 82, 85. 


14. Phillips v. 


Hagart, adse Cale 
552, 555, 45 P 848, 54 AmSR_ 369; 
Sharp v. Miller, 47 Cal. 82, 85; Bate- 
man v. Kellogg, 59 Cal. A. 464, 211 P 
46, 50; State vy. Stephens, 63 Mont. 
318, 206 P 1094, 1095; Hamilton v. 
Hamilton, 51 Mont. 509, 154 P 717, 
723; Security State Bank v. Kramer, 
51 N. D. 20, 198 NW 679, 684; Farm- 
ers’ Bank v. Knife River Lumber, 
ete, Con st NN. D.-ot1; 315, 163 NW: 


1053; North Dakota Horse, etc., Co. 
v. Serumgard, 17 N. D. 466, 117 NW 
453, 138 AmSR 717, 29 LRANS 508; 
Raich v. Weisman, (S. D.) 231 NW 
897, 8993 State vo Duttle;. 51S) Dp: 
596, 216 NW 194, 195. See Stocker 
Puckett, 17 S. D. 267, 268, 96 NW 


15; 
318, 
Hamilton, 
723. 

16. Security State Bank v. Kramer, 
51 N. D. 20, 198 NW 679, 684. 


{a] Similar definitions—(1) ‘A 
ereditor holding a subsequent lien on 
the property.” Sharp v. Miller, 47 Cal. 
$2, °S8b: (2) “A mortgagee or judg- 
ment creditor having a lien subse- 
quent to that on which the property 
was sold.” Stocker v. Puckett, 17 S. 
D. 267, 268, 96 NW 91. 


{b] Held to be “redemptioner.”— 
(1) Assignee of second mortgage. 
Raich v. Weisman, (S. D.) 231 NW 
897, 899. (2) Grantee for benefit of 
ereditors. Muller v. Harrison, 46 S. D 
295s LOIN Veo et Olle 


{c] “Successor in interest” dis- 
tinguished.—Bateman v. Kellogg, 59 
Cal. A. 464, 211 P 46, 50. 


17. Black L. D. 


State v. Stephens, 63 Mont. 
206 P 1094, 1095; Hamilton v. 
bt “Monti509) vba Pains 


[a] Distinguished from ‘“miseri- 
cordia” which is defined as “mercy; 
a fine or amerciament; an arbitrary 

Black 


or discretionary amercement.” 
ee dDs 


“Amercement” see 2 C. J. p 1319. 


“Fine” see Fines, Forfeitures, and 
Penalties § 1. 


1S. (Black LeeD: 
: 19. See Red § 1. See also Flags 
4. 


20. See Red § 1. 


21. -‘See Sales [385 Cyc 187, 


604, 
606]. 


22. La. Rev. Civ. Code (1908) art 
2520 [quot Henderson v. Leona Rice 


Milling Co., 160 La. 597, 107 S 459, 
460]. 
23. See Banks and Banking § 463; 


Discount § 3. 


24. Cowles v. Wells, 222 Mo. A. 
122,52 SW (2a), 15a) 153 fieityCye]s 
eo Nees v. Gossard, 6 Okl. 363, 373, 50 


25. Cowles v. Wells, 222 Mo. A. 
U225,.2 SIW (2d) 251," 163 Leitaeyek 
See Dorsey v. 'U. S., 101 Fed. 746, 749, 
41 CCA 652. 


{a] “Authority to rediscount is 
authority to sell :and_ endorse.” 
Cowles v. Wells, 222 Mo. A. 122, 2 Sw 
(2d), 151, 153. 


[b] Indorsement implied.—Dorsey 
v. U. S., 101 Fed. 746, 749, 41 CCA 652. 
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Rediscounted note. A note held by a bank, which 
it indorses and procures another bank to discount.?® 


REDISPOSSESSION. In Scotch law, a recon- 
veyance of property obtained by disposition.?* 

REDISSEIZIN. In old English law, a second dis- 
seizin of a person of the same tenements, and by the 
same disseizor, by whom he was before disseized.?* 

REDISTRICT. To divide into new districts;2° to 
district the state over again;°° to make a change 
in the districts.*? 

REDITUS.?? 

RED LEAD.*$ 

RED LIGHT.** 


REDMANS. In feudal law, men who, by the ten- 
ure or custom of their lands, were to ride with or for 
the lord of the manor, about his business.®® 


RED MEN’S ACT.*° 
REDOBATORES. 


buy stolen cloth?’ and turn it into some other color 
or fashion that it may not be recognized; redub- 
bers.°§ 


REDOUND. To conduce in the consequence, to 
contribute, to result.°® 


RED TAPE.?°-41 
RED TOP.*? 


REDUBBERS. In criminal law, those who bought 
stolen cloth** and dyed it of another color to pre- 
vent its being identified were anciently so called.*# 


REDUCE.*® [§ 1] A. Ordinary Meaning. In its 


@6. Dorsey v. U.S., supra: 


27. English D. See also Dispos-| description). 
session 18 C. J. p 1282. 48. 


Comm. p 188]. 


NE 595. 
“Disseizin” see 18 C. J. pp 1284, 
285. 49. 


1286. NE 595. 
29. Webster D. See State v. Ath- 50. 
erton, 19 Nev. 332, 344, 10 P 901. 330, 336 
30. State v. Atherton, supra. 51. 
31. State v. Atherton, supra. fa] 


In old English law, those that — 


Halsey v. Adams, 63 N. J. lu. 


Halsey v. Adams, supra. 
“There are but few words in 


¥ oaks) 8 De haa 
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ordinary signification, it does not mean to cancel, de- 
stroy or bring to naught;4® but to coniract,** to 
diminish,*® or to lower.*® 

[§ 2] B. Technical Meanings. An elastic verb°° 
with many technical’! and widely variant mean- 
ings,°” according to the connection in which the term 
is used.°® Thus it has been defined as meaning to 
bring into any state, but generally one of diminution, 
subordination or order;°* to bring to a certain con- 
dition;®® to bring to a certain state or condition by 
grinding, pounding, kneading, rubbing, ete., as, to 
reduce a,substance to powder or to a pasty mass or to 
reduce fruit, wood, or paper rags to pulp;°® to bring 
to a former state;°? to bring to an inferior state,°* 
with respect to rank, size, quality, value, or the 
like;>® to bring to a specified form or condition, as, 
to reduce a rock to powder, or, to deprive an ore of 
nonmetallic constituents;°° to bring to a state or 
condition specified, usually inferior or weaker, some- 
times indifferent;®! also, to degrade or impair;°* 
to replave;°* to restore.®* 

In Scotch law, to rescind or annul.°® 

Reduce into possession. To take into possession.®® 


Reduce to possession. To change a right existing 
as an actionable claim into actual custody and en- 
joyment.®? 

[§ 3] C. Reduced. Contracted ;°° 
exhausted ;7° lessened;*! lowered.*? 

Reduced regiment. A regiment broken up and con- 
solidated is spoken of as “reduced.” 


Other phrases: “Reduced it to his possession,”** 


diminished ;°°® 


146 Fed. 517, 520 (construing a patent| Peo. v. Monterey Fish Products Co., 


, 195 Cal. 548, 234 P 398, 403, 38 ALR 


Webster D. [quot Hayward vy. 1186)]. 


EE Clee SNC Loper, 147 Ill. 41, 48, 35 NE 225]:|_ 61. 
uc [eit $ Blackstone! Green’ y. Sklar, i188 Mass. 63, 364, 74| Loper; 147 Ill. 41, 48, 35 NE 2251, 


Webster D. [quot Hayward yv. 


62. Webster D. [quot Hayward vy. 


_ Eee es [quot Hayward v.| Loper, supra]. 
. oper, 4 , 
“Disseizor” see 18 C. J. pp 1285,| Green’ v. Sklar, 188 Mass. 363, 364, 74 


48, 35 NE 225]; 


63 -Century -D. [quot.. Klee iw: 
Grant, 4 Misc. 88, 96, 23 NYS 855]. 


64. Century D. [quot Klee v. Grant, 
supra]; Worcester D. [quot Hayward 
v. Loper, 147 Ill. 41, 48, 35 NE 225]. 

65. Black L. D. 


66. Klee v. Grant, 4 Mise. 88, 96, 


“District” see 18 C. J. pp 1292, 1293. 
32. See Redditus ante. 


33. See Orange Mineral 46 C. J. p 
1130. 


34. See Red § 1. 
35. Black L. D. [cit Domesday]. 
36. See Red § 1. 


37. See Receiving Stolen Goods 
ante. 


38. Black L. D. 
See Redubbers post. 


389. Mattingly v. Read, 3 Metce. 
(Ky.) 524, 526, 79 AmD 565. 
[a] “Require” distinguished.— 


Mattingly v. Read, 3 Metec. (Ky.) 524, 
526, 79 AmD 565. 


“Require” see post. 


49-41. See Red § 1. 

42. See Red § 1. 

43. See Receiving Stolen Goods 
ante. 

44. Black L. D. [cit Cowell; 3 
Inst. p 134]. See Redobatores ante. 


45. See Reduction post. 


46. Green v. Sklar, 188 Mass. 363, 
364, 74 NE 595. 


47. Universal Brush Co. v. Sonn, 


our language that have so many tech- 
nical meanings as this one. In the 
medical profession, instructions to re- 
duce a fracture would mean one thing; 
in the military world, to reduce a fort, 
quite another; to the mathematician, 
to reduce a problem, another; to the 
chemist, to reduce a substance, still 
another, and so on.’ Halsey v. Ad- 
ams, 63 N. J. L. 330, 335, 43 A 708. 


52. Peo. v. Monterey Fish Prod- 
ucts Co., 195 Cal. 548, 284 P 398, 403, 
38 ALR 1186. 


53. Halsey v. Adams, 63 N. J. L. 
330, 335, 438 A 708. 

54. Worcester D. [quot Hayward 
v. Loper, 147 Ill. 41, 48, 35 NE 225]. 


55. Century D. [quot Klee v. Grant, 
4 Misc. 88, 96, 283 NYS 855]. 


56. Webster D. [quot Peo. v. Mon- 
terey Fish Products Co., 195 Cal. 548, 
234 P 398, 403, 38 ALR 1186]. 


57. Worcester D. [quot Hayward 
v. Loper, 147 Ill. 41, 48, 35 NE 225]. 


58. Green v. Sklar, 188 Mass. 363, 
364, 74 NE 595. 


59. Webster D. [quot Hayward v. 
Loper, 147 Ill. 41, 48, 35 NE 225]. 


60. Standard D. [cit Matter of 
Martin, 157 Cal. 60, 61, 106 P 239 (quot 


23 NYS 8565. 


67. Anderson L. D. [quot Klee y. 
Grant, supra]. 


[a] “Right to immediate posses- 
sion” distinguished.—Klee v. Grant, 
4 Misc. 88, 91, 283 NYS 855. 

68. Universal Brush Co. v. Sonn, 
146 Fed. 517, 520 


69. Hayward v. Loper, 147 Ill. 41, 
49, 35 NE 225. 


70. Reynolds v. Jones, 78 N. H. 84, 
97 A 557, 559 (so construed in the 
clause “if .. . her property + ie 
shall be so reduced as to be in- 
sufficient for her comfortable sup- 
pore». 


[a] One in “reduced circumstanc- 
es” means “that he is impoverished; 
in want; that he has no property.” 
Reynolds v. Jones, 78 N. H. 84, 97 A 
DOM, OOO. 


71. Hayward v. Loper, 147 Ill. 41, 
49, 35 NE 225. 
72. Hayward v. Loper, supra. 


73. Williams v. U.S., 137 U.S. 118,° 
127, 11 SCt 43, 24 L. ed. 590. 


74. Regal Realty, etc., Co. v. Gal- 
lagher, (Mo.) 188 SW 151, 155. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


die 


“reduced rate,”75 “reduced to writing.”7® 
Capable of being reduced.78 


Reducible felony. A felony which, upon recom- 
mendation of the jury, when approved by the judge, 
may be punished as a misdemeanor.’? 

REDUCTIO AD ABSURDUM. In logic, the meth- 
od of disproving an argument by showing that it leads 


REDUCIBLE."? 


to an absurd consequence.®°® 
REDUCTION.®! 


ration of metals from their ores.§4 


Phrases: “Reduction 
plant.’ 


in 


[§ 2] B. In Scotch Law, an action brought for the 
purpose of rescinding, annulling, or cancelling some 
bond, contract, or other instrument in writing.’? 


REDUNDANCY.*® 


75. See Carriers §§ 775-805, 1079 
text and notes 48-53. 


76. State v. Lock, 302 Mo. 400, 259 
SW 116, 120. 


[al] “The words . include the 
affidavit or deposition of a witness.” 
aye Lock, 302 Mo. 400, 259 SW 


77. See Reduce ante; Reduction 
post. 

78. Webster New Int. D. 

79. Atkins v. State, 154 Ga. 540, 


114 SE 878, 879. 


[a] Assault with intent to rape is 
one of the felonies not so punishable. 
Sp EAS State, 154 Ga. 540, 114 SE 

78, : 


80. Black L. D. See Rush v. Buck- 
ley, 100 Me. 322, 337, 61 A‘774, 70 LRA 
464 Per op.); ‘Miller v. Churchill, 78 
eC Sire, 374; Roller v. Roller, 37 
Wash. 243, 245, 79 P 788, 107 AmSR 
805, 68 LRA 893; Griffin v. Fairmont 
Coal Co., 59 W. Va. 480, 488, 53 SE 
24, 2 LRANS 1115; Truman v. Lon- 
Gdonwete.. RactCoe29 (Chien. 25.9, 0 Ol.: 
Rutledge v. McLean, 12 U. C. 2. B. 
(Ont.) 205, 208. 


81. Reduction of: 
Amount in controversy see Appeal and 
Error §§ 238, 239; Courts §§ 72, 73. 
Bail see Bail §§ 25, 26, 223, 224. 
Capital stock of: 
Bank see Banks and Banking §§ 32, 
595, 1078. 
Private corporation see Corpora- 
tions §§ 723-750. 
Compensation: 
For: 
Carrying mail see Post Office § 
146. 
Fees of public officer see Officers 
io: § 253 note 13 [a]. 
: { 


Public officer see Municipal Cor- 
porations §§ 1163-1171; Offi- 
eers §§ 253-275. 

School teacher see Schools and 
School Districts [35 Cye 1101, 
1102]. 

Workman under compensation act 
see Workmen’s Compensation 
Acts §§ 99, 151. 

Damages: 

In general see Damages §§ 96-104, 
224-230. 

In particular actions or in connec- 
tion with particular transactions 
see specific titles. 

Prayed for by amendment 
Pleading § 698. 

Judgment on appéal as affecting right 

to costs see Costs §§ 715-718. 

Punishment: 

In general see Criminal Law §§ 

3101, 3749. 


see 


[§ 1] A. In General. The act 
of reducing, or the state of being reduced.*? 
been held to be synonymous with “set-off.”’8% 


As applied to mining, reduction means the sepa- 


Tank, oF 
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ed stems.°?® 


ping.®? 
Reed cap. 
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REED. Natural aquatic grass, with hollow, joint- 
In trade and commerce, the core or cen- 
tral part of the rattan which is left after the strip- 


The front of the lathe sword in a loom 
is called the “reed cap.’’?? 


Other phrases: 


“Reeds in the rough,’®? “reeds 


wrought or manufactured from rattans.’’? 


REEF. 
It has 


In mining, a seam of quartz, or any sub- 
stance containing gold.°* 


REEMPLOYMENT. 
a person had formerly been employed.®® 


The same service in which 


REENACTMENT.?¢ 


“reduction 
again.®? 


sile strains.®§ 


Punishment: Continued 
For particular offenses see specific 
titles. 
Recovery: : 


Generally see Appeal and Error §§ 


3135-31538, 3170; New Trial §§ 
495-505. 
In particular actions see specific 
titles. 
Reduction to: 
Possession of wife’s property see 
Husband and Wife §§ 54-68. 
Practice see Patents §§ 33-35. 
See also Reduce ante. 
82. Century D. 
83. Bureh, v. State, 4 Gill & J: 
(Md.) 444, 452. 
[a] ‘“Set-off’ used synonymously 


‘when not used in its legal or technical 


sense. Burch y. State, 4 Gill & J. 
(Md.) 444, 452. See also Set-Off and 
Counterclaim. 


84. Standard D. [cit Matter of 
Martin, 5 ie Cales60. eGie 0.6) e239 
(quot Peo. v. Monterey Fish Products 
Co., 195. Cal. 548-234 P 398, 403, 38 
ALR 1186)]. 


85. Peo. v. Girvin, 227 N. Y. 392, 
125 NE 587, 8. 

[a] “Revocation of a detail [of pa- 
trolman as detective sergeant] was 
not reduction in rank, within the 
meaning of the statute.’ Peo. v. Gir- 
Wille 22) Ne Yeusoey 12os NE 587 588 
(construing L, [1891] ¢c 105, as amend- 
ed by L. [1912] ¢ 198 and L. [1914] ¢ 
217). 

86. Peo. 
ucts Co:, 195. Cal. 
38 ALR 1186. 


[a] Definition held too narrow.— 
“A place where dead animals, gar- 
bage, offal and waste material are 
converted into fertilizer of the soil.” 
Peo. v. Monterey Fish Products Co., 
Ep ee 548, 234 P 398, 4038, 38 ALR 


aan In a fish conservation statute, 
the term is ‘sufficiently inclusive to 
apply to any plant engaged in the 
reduction of fish into other products 
which are not intended to be used 
. for human consumption.” Peo, 

v. Monterey Fish Products Co., 195 
Cal. 548, 234 P 398, 403, 38 ALR 1186. 


87. Black L. D. [cit 1 Forb. Inst. 
pt 4 pp 158, 159]. 


[a] Similar definition.—‘“A rescis- 
sory action peculiar to the court of 
session, whereby deeds, decrees, etc., 
may be rendered void.” Bell rat 8 
[quot Monroe v. Douglas, 4 Sandf. 
GCHaGN s Ys), 26,0189); 


v. Monterey Fish Prod- 
548, 234 P 398, 408, 


[b] Reduction ex capite lecti— 


Reénforced concrete. 
placing metal, which possesses tensile strength, at 
weak points in concrete where it is subjected to ten- 


REENFORCE or REINFORCE. To enforce over 


The product resulting from 


By the law of Scotland the heir in 
heritage was entitled to reduce all 
voluntary deeds granted to his preju- 
dice by his predecessor within sixty 
days preceding the  predecessor’s 
death, provided the maker of the deed 
at its date, was laboring under the 
disease of which he died, and did not 
subsequently go to kirk or market un- 
supported. Black L. D. [cit Bell]. 


{c] Reduction improbation.—In 
Scotch law, one form of the action of 
reduction in which falsehood and 
forgery are alleged against the deed 
or document sought to be set aside. 
Black L. D. 


88. See Pleading § 95. 

89. Foppes v. Magone, 40 Fed. 570, 
571 (common meaning in English 
language). 

90. Foppes v. Magone, supra. 

[a] “Reeds, manufactured” and 
“reeds, unmanufactured” distin- 


guished.—Foppes v. Magone, 40 Fed. 
570, 572. 


91. Chambers ve Wampanoag 
Mills, 189 Mass. 529, 530, 75 NE 1093. 


92. Foppes v. U. S., 154 Fed. 866. 


[a] Rattan reeds, from which the 
outside has been removed, are not ‘in 
the rough,” within the meaning of the 
Tariff Act. Foppes v.'U. S., 154 Fed. 


866. 
93. Foppes v. U. S., supra. 
94, 


Hollyman v. Noonan, 1 App. 
Cas.7b95, 6.035145) di dws Cumoans 


a breicy® see Mines and Minerals 
95. Sax v. Detroit, etc., R. Co., 129 
Mich. 502, 505, 89 NW 369 


[a] As used ina Sontrnes whereby 
a person employed by a railroad com- 
pany as a spare brakeman agreed to 
release a claim for damages for per- 
sonal injury against said railroad on 
condition of his reémployment by said 
railroad for such time as his services 
and conduct shall be satisfactory, the 
text meaning is given to the term. 
Sax v. Detroit, ete., R. Co., 129 Mich. 
502,.505, 89 NW 368. See Phares v. 
Lake Shore, ete., R. Co., 20 Ind. A. 
54, 50 NE 306, 308 (similarly constru- 
ing term ‘‘re-employ” in similar in- 
strument). 

96. See Statutes [36 Cyc 971, 1084]. 


97. McCarty v. Hudson aes 91 
N. J. L. 137, 106 A 219, 220. 


“Enforce” see 20 C. J. p 1256. 


98. See Turner vy. Lauter Piano Co., 
248 Fed. 930, 933, 161 CCA 48. 


“Concrete” see 12 C. J. p 391, 
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Reinforcing steel bars. Small sections of steel 
made into straight or twisted bars, which are im- 
bedded in the concrete to take up the tensional and 
shearing strains which are due to the longitudinal 
load of the structure where such strains are encoun- 
tered.°°® 

REENFORCEMENT or REINFORCEMENT.} 
Act of reénforeing, or state of being reénforced.? 
In concrete construction, the placing of metal at the 
' weak points in concrete where it is subjected to ten- 
sile strains.® 

REENTRY.* At common law, the resumption of 
possession pursuant to a right reserved when the 
former possession was parted with.® 

REESTABLISHMENT. The act of establishing 
again, or the state of being reéstablished; restora- 
tion.® 

REEVE. A steward or bailiff.7 


In old English law, a ministerial officer of justice; 
his duties seem to have combined many of those now 
confided to the sheriff or constable and to the justice 
of the peace; he was also called, in Saxon, “gerefa.’’® 

REEXAMINATION.?® j 

REEXCHANGE."° 

REEXECUTION."# 

REEXTENSION. An extension obtained 
an extension.1? 

REEXTENT. In English practice, a second ex- 
tent made upon lands or tenements, upon complaint 
made that the former extent was partially per- 


after 


99. Soule v. Northern Constr. Co., 
so Cal.-A. 300, 3017, 165 P 21. 


‘1. See reénforce or reinforce ante. 


3. See Turner v. Lauter Piano Co., | 933. 
248 Fed. 930, 933, 161 CCA 48. 1903-1906. 


4 Reéntry: 13, 


y: 
Landlord see Landlord’and Tenant 
S§ 2755-1772, 1937. 
Lessor: is " 
In oil, gas, or salt lease see Mines | Fed. 392, 398 
and Minerals § 701. [a] 
Of mining DOP eT ty ge Mines and|De Noble v. 
Minerals §§ 646, Fed. 140, 143. 


p 228. 


For nonpayment of ee rent see|7 Porto Rico Fed. 
correct Latin form 


after see 15. In re Solaé Hijo, 


Ground Rents §§ 82-87. 
Holding over by tenant 
Landlord and Tenant § 171. Gregg Co. 
5. Michaels v. Fishel, 169 N. Y.| Porto Rico Fed. 
381, 388, 62 NE 425, 32 NYCivProc 310. [a] 

6 Century D. 

[a] Reéstablishment of a grade 
already established does not neces- 
sarily mean the alteration or changing 
of such grade. Seaman v. Washing- 16. 


ject intended.” 
Porto Rico Fed. 


ton Borough, 172 Pa. 467, 476, 83 A|} Rico Fed. 140, 143 (where refaccion is 27. 


sions of time to file bills of exception, 
the word “applies to and is limited to 
the first extension obtained after the 
“ extension beyond the term.” 
2. Webster New Int. D. y. Minas, 61 Ind. A. 333, 109 NE 939, 
See also Appeal and Error §§ 


Black L. D. [cit Cowell]. 
Writ of extent see Mxtent 25 C. J.| P3804, 308; 


14, In re Solaé Hijo, 7 Porto Rico [a] 


From Latin verb “reficere.”-— 
Gallardo, 7 Porto Rico 
See In re Solaé Hijo, [b] 
392, 398 (giving in- 
“refacere’’), 


Ltd. v. Utuado Sugar Co., 6 
618, 521. 

Under refaccion contract, ‘‘the 
supplies advanced 
[must] be actually applied to the ob-| agreement to said unrecorded map 


money loaned or 


392, 398. 
De Noble v. Gallardo, 7 Porto Richards, (Cal. A.) 290 P 304, 308. 
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formed.1® 


REFACCION. The meaning of the Spanish word 
is “making over.”!4 It is an old title in Spanish law 
originally confined to loans for the construction of 
buildings and the like, now extended to utilizing land 
in making a erop.?® 


Refaccion credit. That credit which arises from 
the refaccion contract.+*® 


Refaccion creditor. One who puts capital or ma- 
terial into the construction or repair of a building.+* 


REFALO. A word composed of the three initial 
syllables “re.” “fa.” “lo.,” for “recordari facias lo- 
quelam.,’’2§ 


RE. FA. LO. The abbreviation of “recordari fa- 


cias Joquelam.”’?® 


REFECTION. In the civil law, reparation; re- 
establishment of a building.?° 


REFER. To bring,*! carry,?* or send back;?* 
also, a synonym of ‘“allude.’’?4 


REFEREE.?”* 


REFERENCE. [§ 1] A. As Noun. An act of 
referring, or state of being referred, as reference to 
a chart;?® one of whom inquiries can be made as to 
the integrity, capability, and the like, of another ;** 
one who or that which is referred to specifically.?® 
The meaning of the word in its technical legal sense 
is treated elsewhere in this work.?® 

[§ 2] B. As Adjective, the word is sometimes em- 
ployed.®° 


Reference books. Books to refer to.°? 


393, 14 SW 969, 15 SW 556. 
“Allude” see 2 C. J. p 1159: 
25. See generally References post. 


In bankruptcy see Bankruptcy §§8 
312-328. 

26. Webster New Int. D. [quot 
Walbridge v. Richards, (Cal. A.) 290 
State v. Innes, 89 Kan. 
VES" 130° 67%, Geile 
“Sale by | reference to . 
unrecorded map,” in violation of a 
statute. Walbridge v. Richards, (Cal. 
A.) 290 P 304, 308. 

“Act of referring to the unre- 
corded map [was not] the primary or 
proximate cause of the execution of 
i ~..| the contract of sale for the rea- 
supra. Se€/son .. . that it was not intended 

that the said map should be 
relied upon for a description of the 
parcel of real property, but . . . the 
reference in said memorandum of 


Dietrich 


was for the purpose [only] of identi- 
fying the property.” Walbridge v. 


re Solaé Hijo, 7 


Webster Int. D. [quot Kinney 


756. well discussed). Vv. McFaul, 122 Iowa 452, 454, 98 NW 
7. Rapalje & L. L. D. 17. In re Solaé Hijo, 7 Porto Rico | 2761. 
“Bailiff” see 6 C. J. p 1079. Fed. 392, 397. [a]. “Recommendation” — synony- 
SU eEIAce TD. See also ‘Sherifts*. Su eBlack it. Datelt.2 Seller. > aed aay: eet ep ae oe 
and Constables [35 Cyc 1489]. 160]. See Recordari Facias Loquelam ee UAge 
9 Gacmivitnesses if 40s Cye. 2520 ante; Re. Fa. Lo. post. 28. Webster Int. D. [quot Kinney 
2530). ois ter ae L. D. See Recordari Fa- | * tae ae Ref ‘ 
: ias a : rally References post. 
10. SeesBills and Notes 5° ta42_ C22 eguelammsante 
1446. 58 20. Black L. D. [cit Dig. 19, 1, 6, 1]. 30. See infra text and notes 31-83. 
ll. Reéxecution: 21. Webster New Int. D. [quot 31. State v. Innes, 89 Kan. 168, 130 
INS ireformation See Reformation. of!|\State veinnes, 89 Kany 1689130) P) Oy Pe 60 i, 269: 
Instruments. 680]. [a] Supplementary readers held 
Of will see Wills [40 Cyc 1212-1222], 22. Webster New Int. D. [quot| mot “reference books.”—‘How one 
12. Dietrich v. Minas, 61 Ind. A. State v. Innes, supra]. first reader can be used as a refer- 


333, 109 NE 930, 933. 23. Webster 


{a] In Indiana, under a statute 
governing extensions and _ reéxten- 24. 


New Int. D. 
State v. Innes, supra]. 


State v. Moxley, 102 Mo. 374, | 680 


t ence book by a child learning to read 
[quot] in another is difficult to understand.” 
State v. Innes, 89 Kan. 168, 130 P 677, 


For later cases, deveiopments anid chang‘es in the law see Annotations, same title and section number. 
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Reference library. A library for public reference, | and by reference adopt wholly or partially, pre- 
but where the books are not allowed to be taken out.?” | existing statutes.*° 


Reference statute. Those statutes which refer to, 


[b] “ext books” compared and] gomery Fire Dept., 117 Ala. 631, 646,;mier v. Carlton, 116 Tex 572, 296 SW 
contracted. —State v. Innes, 89 Kan.| 23 8 843, 42 LRA 468 [quot Savage v.| 1070, 1074. ee : : 
, 180 P 677, 679, 680. Wallace, 165 Ala. 572, 575, 51 S 605| a] Similar definition.—“Statutes 
G2. Webster eNew «Int. D==[quot (quot State v. Armstrong, 31 N. M.| which refer to other statutes and 
State v. Innes, 89 Kan. 168, 136 P 677 220, 243 P 333, 342); Pond Creek v.| make them applicable to the subject 
680]. , ’ oe ee Ue ars P 338];]| of legislation.” _Trimmier Sas 
’ an Pelt v. Hilliard, Bie Wie Te RB, OD) W 1070, : ee 
33. Phoenix Assur. Co. v. Mont-!S 693, 698, LRA1918E 639. See Tig Ee me ee 969, SUE: 


[53 C. J.— 38] 


670 [538 C.J.] REFERENCES 


REFERENCES 


( 


[Matters not in this Title, treated elsewhere in this work, see Cross References infra p 677]. 
ANALYSIS 


I. INTRODUCTORY STATEMENT [§ 1] p 678 


II. DEFINITIONS [§{§ 2-3] p 679 
A. Reference [§ 2] p 679 
B. Referee [§ 3] p 679 


III. DISTINCTION BETWEEN REFERENCE AND ARBITRATION [§ 4] p 679 
IV. HISTORY OF PRACTICE [§ 5] p 680 


V. WHEN AUTHORIZED [§{ 6—42] p 680 
A. Reference by Consent [§§ 6-9] p 680 
1. In General [§ 6] p 680 
2. Consent of All Parties Necessary [§ 7] p 681 
3. Requiring Consent as Condition [§ 8] p 681 
4, Hffect of Consent [§ 9] p 681 
B. Compulsory Reference [§§ 10-42] p 681 ; | 
1. In General [§ 10] p 681 
2. Reference Relating to Issues of Account [§§ 11-35] p 683 
a. To Hear and Determine Issues [§§ 11-34] p 683 
(1) Statutory Provisions [§§ 11-20] p 683 
(a) Hxamination of Long Account [§ 11] p 683 
(b) Mutual Account [§ 12] p 684 
(c) Account on One Side Only [{§ 13] p 684 
(d) Difficult Questions of Law [§ 14] p 684 
(e) Construction of Terms [§§ 15-20] p 684 
aa. “Account” [§ 15] p 684 . 
bb. “Long Account” [§ 16] p 685 
ec. “Hxamination of Long Account” [§ 17] p 686 
dd. “Mutual Account” [§ 18] p 686 
ee. “Account on One Side Only” [§ 19] p 686 
ff. “Difficult Questions of Law” [§ 20] p 686 
(2) Where Other Issues Involved [§§ 21-27] p 687 
(a) In General [§ 21] p 687 
(b) Determination of Other Issues before Reference [§§ 22-23] p 688 
aa. In Suits of Equitable Natwre [§ 22] p 688 
bb. In Actions at Law [§ 23] p 688 
(c) Effect of Joinder of Causes of Action [§ 24] p 688 
(d) Effect of Defense or Counterclaim [§§ 25-27] p 689 
aa. In General [§ 25] p 689 
bb. As Affecting Referability of Cause of Action [§ 26] p 689 
cc. As Affecting Referability of Counterclaim Only [§ 27] p 689 
(3) Nature and Form of Action [§§ 28-34] p 690 
(a) In General [§ 28] p 690 
(b) Actions Ba Contractu Generally [§ 29] p 690 
(ce) Actions Hx Delicto Generally [§ 30] p 690 
(d) Actions Involving Fraud [§ 31] p 690 
(e) Actions for Penalties [§ 32] p 691 
(f) Actions by or against Persons Acting in Representative Capacity [§ 33] 
p 691 
(g) Actions by Attorneys [§ 34] p 691 
b. To Report Findings on One or More Specific Questions of Fact Involved in Issues [§ 
35] p 691 
3. Reference of Incidental Questions [§§ 36-39] p 692 
a. In General [§ 36] p 692 
b. To Take or State Account [§ 87] p 692 
ce. To Determine and Report on Questions of Fact Arising on Motion or Otherwise [§ 
38] p 692 
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d. Merely To Take Testimony [§ 39] p 693 
4. Where Personal View of Premises Required [§ 40] p 693 
5. Reference of Part of Issues [§ 41]‘p 694 
6. In Special Proceedings [§ 42] p 694 


VI. PROCEEDING TO OBTAIN REFERENCE [(§§ 43-60] p 694 
A. Jurisdiction of Court [§§ 43-46] p 694 
1. Federal Courts [§ 43] p 694 
2. State Courts [§§ 44-46] p 694 
a. In General [§ 44] p 694 
b. At Chambers [§ 45] p 695 
ce. At Extra Term [§ 46] p 695 
B. Condition of Cause and Time for Application [§ 47] p 695 
C. Consent or Agreement to Reference [§ 48] p 697 
D. Motion for Compulsory Reference and Hearing Thereon [§§ 49-60] p 697 
1. On Court’s Own Motion [§ 49] p 697 
2. Motion of Party [§§ 50-60] p 698 
Motion Papers [§ 50] p 698 
Successive and Cross Applications [§ 51] p 699 
Parties as between Whom Reference May Be Ordered [§ 52] p 699 
. Notice of Motion [§ 53] p 699 
. Opposition to Motion [§§ 54-55] p 699 
(1) In General [§ 54] p 699 
(2) Admissien Stipulation To Prevent Reference [§ 55] p 699 
Proof as to Propriety of Reference [§ 56] p 700 
. Hearing and Determination [§§ 57-59] p 700 
(1) In General [§ 57] p 700 
(2) Discretion of Court [§ 58] p 700 
(3) Findings [§ 59] p 701 
h. Waiver of Right To Move [§ 60] p 701 


VII. ORDER OR RULE [§§ 61-78] p 701 
Necessity [§ 61] p 701 
Form and Requisites [§ 62] p 701 
. Demand Annexed [§ 63] p.702 
Conditions on Granting [§ 64] p 702 
. Service of Copy [§ 65] p 702 
Modification and Amendment [§ 66] p 703 
Objections and Exceptions [§§ 67-68] p 703 
1. In General [§ 67] p 703 
2. Waiver [§ 68] p 703 
Entry Nunc Pro Tune [§ 69] p 705 
Effect of Order or Rule [§ 70] p 705 
. Lermination [§§ 71-78] p 706 
1. In General [§ 71] p 706 
2. Revocation by Parties [§ 72] p 706 
3. Vacating or Setting Aside Order [§§ 73-77] p 706 
a. In General [§ 73] p 706 : 
b. Grounds [§ 74] p 707 
c. Notice of Motion [§ 75] p 707 
a. Waiver of Objections to Vacation [§ 76] p 707 
e. Effect of Vacation [§ 77] p 708 i 
4. Death of Party [§ 78] p 708 


VIII. THE REFEREE [§§ 79-102] p 708 
A. Number of Referees [§ 79] p 708 
B. Eligibility [§§ 80-84] p 708 
1. In General [§ 80] p 708 
2. Attorney [§ 81] p 708 
3. Judge [§ 82] p 709 
4. Court Official or Employee [§ 83] p 709 
5. Residence of Appointee [§ 84] p 709 
C. Selection [§ 85] p 709 
D. Appointment [§§ 86-90] p 710 
1. In General [§ 86] p 710 
2. Of New Referee [§§ 87-90] p 711 
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After Refusal of Referee To Qualify and Serve i$ 87] p 711 
After Resignation of Referee [§ 88] p 711 
After Death of Referee [§ 89] p 711 
Substitution [§ 90] p 711 
; Objections to Appointment [§ O1] p 711 
Oath [§§ 92-95] p 711 
1. Necessity [§ 92] p 711 
2. Form and Requisites [§ 93] p 712 
3. Proof of Taking [§ 94] p 712 
4. Waiver [§ 95] p 712 
. Failure To Qualify or Act [§ 96] p 712 
Disqualification after Appointment [§ 97] p 713 
Resignation [§ 98] p 713 
Removal [§§ 99-100] p 713 
1. In General [§ 99] p 713 
2. Grounds [§ 100] p 713 
Death of Referee [§§ 101-102] p 714 
1. Before Making Report [§ 101] p 714 
2. After Making Report [§ 102] p 714 


IX. PROCEEDINGS BEFORE REFEREE [§{§ 103-148] p 714 
A. Nature and Scope of Referee’s Authority [§§ 103-109] p 714 
1. In General [§ 103] p 714 
2. Order as Source of Authority of Referee [§ 104] p 715 
Order as Fixing Scope of Referee’s Acts [§ 105] p 715 
. Pleadings as Limiting Authority of Referee [§ 106] p 717 
. Questions of Law and Fact [§ 107] p 718 
. Delegation of Authority [§ 108] p 718 
Termination of Authority and Proceedings [§ 109] p 718 
B. Conduct of Trial or Hearing [§§ 110-142] p 719 
1. In General [§ 110] p 719 
2. Time and Place of Trial or Hearing [§§ 111-112] p 720 
a. In General [§ 111] p 720 
b. Notice of Trial or Hearing [§ 112] p 721 
3. Presence of Referee at Hearings [§§ 113-114] p 722 
a. In General [§ 113] p 722 ; 
b. Where Several Referees [§ 114] p 722 
4. Appearance and Participation of Parties in Proceedings [§§ 115-117] p 722 
a. In General [§ 115] p 722 
b. As Waiver of Objections [§ 116] p 723 
ce. Failure To Appear or Attend [§ 117) p 724 
. Adjournments [§ 118] p 724 
. Powers as to Parties [§ 119] p 726 
. Powers as to Pleadings [§§ 120-121] p 726 
a. In General [§ 120] p 726 
b. Amendments and Additional Pleadings [§ 121] p 727 
8. Reception of Evidence [§§ 122-135] p 730 
a. Applicability of General Rules [§ 122] p 730 
b. Offer of Proof [§ 123] p 730 
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ec. Order of Proof [§ 124] p 730 
d. Allowing Testimony Received by Former Referee To.Stand on Substitution [§ 125] p 
730 
e. Admissibility [§§ 126-128] p 731 
(1) In Bee [§ 126] p 731 
(2) Discretion of Referee [§ 127] p 731 
(3) Reserving Decision on Objections to Evidence; Conditional Admission [§ 1287 p 
732 
. Necessity of Introducing Documentary Evidence [§ 129] p 732 
Necessity of Expert Testimony [§ 130] p 732 
Inspection and View [§ 131] p 732 
Striking Out or Disregarding Evidence [§ 132] p 733 
Reducing Evidence to Writing; Reading and Signing [§ 133] p 733 
Reopening Case for Further Evidence [§ 134] p 733 
Taking and Stating Account [§ 135] p 735 
9. Witnesses [§§ 136-139] p 735 
a. Attendance of Witnesses [§§ 186-137] p 735 
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(1) Compelling Attendance [§ 136] p 735 
(2) Production of Books and Papers [§ 137] p 735 
b. Administering Oath [§ 138] p 735 
ce. Hxamination of Witnesses [§ 139] p 735 
‘10. Weight and Sufficiency of Evidence [§ 140] p 736 
11. Dismissal or Nonswit [§ 141] p 737 
12. Arguments, Briefs, and Conduct of Counsel [§ 142] p 738 
Objections and Exceptions during Trial [§§ 143-145] p 738 
1. In General [§ 143] p 738 
2. Time and Waiver [§ 144] p 739 
3. Bill of Exceptions [§ 145] p 740 
D. Supervision and Control by Court [§ 146] p 740 
E. Decision or Opinion in General; Relief Granted [§ 147] p 741 
F. New Trial [§ 148] p 742 


X. REPORT [§§ 149-364] p 743 
A. Definition [§ 149] p 743 
B. Necessity [§ 150] p 743 
C. Where Several Referees [§ 151] p 743 
D. Time for Report [§§ 152-163] p 743 
1. In General [§ 152] p 734 
2. Haxtension of Time [§ 153] p 744 
3. When Time Begins To Run [§ 154] p 745 
4. Effect of Delay [§§ 55-162] p 745 
a. In General [§ 155] p 745 
b. Notice To Terminate Reference [§§ 156-157] p 745 
(1) In General [§ 156] p 745 
(2) Waiver of, or Estoppel To Assert, Right To Terminate by Notice [§ 157] p 746 
(3) Effect of Invalid or Insufficient Report [§ 158] p 746 
(4) When Notice To Be Given [§ 159] p 746 
(5) By Whom Given [§ 160] p 746 
(6) Form of Notice [§ 161] p 746 
(7) Waiver of Notice [§ 162] p 746 
5. Waiver or Estenpel as to Requirement of Filing in Time [§ 163] p 746 
BE. Form and Contents [§§ 164-181] p 746 
1. Formal Requisites [§ 164] p 746 
2. Sufficiency [§§ 165-166] p 747 
a. In General [§ 165] p 747 
b. Reference To Take or State Account [§ 166] p 748 
3. Where Several Actions or Cross Suits Are Referred [§ 167] p 749 
4. Findings of Fact and Conclusions of Law [§§ 168-178] p 749 
a. Necessity [§§ 168-169] p 749 
(1) Reference To Hear and Determine {§ 168] p 749 
(2) Other References [§ 169] p 750: 
b. Matters Included [§ 170] p 750 
ce. Separate Statement [§ 171] p 751 
d. Requisites and Sufficiency [§ 172] p 752 
e. Defects and Errors [§ 173] p 753 
f. Requests for Findings [§§ 174-178] p 753 
(1) In General [§ 174] p 753 
(2) Time and Form [§ 175] p 753 
(3) Determination [§ 176] p 753 
(4) Manner of Noting Ruling on Requests [§ 177] p 754 
eg. Reservation of Questions of Law for Court [§ 178] p 754 
5. Objections and Rulings Thereon [§ 179] p 754 
6. Direction as to Judgment To Be Entered [§ 180] p 754 
7. Report of Evidence [§ 181] p 755 
F. Amended, Additional, or Supplemental Report by Referee [§ 182] p 755. 
G. Filing or Delivery and Notice Thereof [§ 183] p 755 
H. Operation and Effect [§§ 184-192] p 757 
1. In General [§ 184] p 757 
2. Conclusiveness [§§ 185-192] p 758 
a. In General {§ 185] p 758 
b. Findings of Fact [§§ 186-190] p 760 
(1) In General [§ 186] p 760 
(2) On Conflicting Evidence [§ 187] p 762 
(3) Inferences of Fact [§ 188] p 762 
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(4) Effect of Agreement [§ 189] p 762 
(5) Compulsory and Consent References Distinguished [§ 190] p 7€2 
e. Conclusions of Law [§ 191] p 763 
d. Review as to Costs [§ 192] p 763 
T. Construction [§ 193] p 763 
J. Trial after Report [§§ 194-198] p 765 
1. In General [§ 194] p 765 
2. Report as Hvidence [§§ 195-197] p 765 
a. Admissibility [§ 195] p 765 
b. Effect and Weight of Report as Evidence [§ 196] p 766 
ce. Impeachment of Report [§ 197] p 768 
3. Instructions [§ 198] p 768 
K. Objections to Report [§§ 199-263] p 768 
1. In General [§§ 199-204] p 768 
a. Necessity of Objection |§ 199] p 768 
b. Presentation before Referee [§ 200] p 769 
ce. Who May Object [§ 201] p 770 
d. Waiver and Estoppel [§§ 202-203] p 770 


(1) In General [§ 202] p 770 
(2) Additional, Amended, or Supplemental Report [§ 203] p 772 


e. Withdrawal of Objections [§ 204] p 772 
2. Method of Presenting Objection [§§ 205-223] p 772 
a. In General [§ 205] p 772 
b. Haceptions [§§ 206-211] p 772 ‘ 
(1) Propriety and Necessity in General [§ 206] p 772 
(2) Correctness of Findings and Conclusions [§ 207] p 773 
(3) Errors in Proceedings before Referee [§ 208] p 773 
(4) Error in Filing of Report [§ 209] p 773 
(5) Formal Defects and Omissions [§ 210] p 773 
(6) New Grounds of Defense [§ 211] p 774 
Remonstrance [§ 212] p 774 
. Petition [§ 213] p 774 
Motion To Correct or Modify [§ 214] p 774 
Motion To Disregard [§ 215] p 774 
Motion for Further Report [§ 216] p 774 
Motion To Recommit [§§ 217-220] p 774 
(1) When Proper in General [§ 217] p 774 
(2) Omissions [§ 218] p 775 
(3) Irregularities in Proceedings before Referee [§ 219] p 775 
(4) Incorrect Bangs [§ 220] p 775 
i. Motion To Set Aside [§ 221] p 775 
j. Request of Referee [§ 222] p 775 
k. By Court Sua Sponte {§ 223] p 775 
3. Form and Requisites [§§ 224-235] p 776 
a. Exceptions [§§ 224-231] p 776 
(1) In General [§ 224] p 776 
(2) Written or Oral [§ 225] p 776 
(3) Verification or Signature [§ 226] p 776 
(4) Specific Character [§§ 227-231] p 776 
(a) In General [§ 227] p 776 
(b) Specification of Finding or Conclusion Objected to [S 228] p 777 
(c) Of Ground of Objection [§§ 229-230] p 777 
aa. Necessity of Specifying [§ 229] p 777 
bb. Sufficiency of Specification [§ 230] p 777 
(d) Responsiveness to Issues [§ 231] p 778 
b. Remonstrance [§§ 232-233] p 778 
(1) In General [§ 232] p 778 
(2) Specific Character i 233] p 778 
@. Motion To Set Aside [§ 234] p 778 
d. Motion To Recommit [§ 235] p 778 
4. Time for Making [§§ 236-246] p 779 
a. In General [§ 236] p 779 
b., Hxceptions [§§ 237-240] p 779 
(1) In General [§ 237] p 779 
(2) Computation of Time [§ 238] p 780 
(3) Extension of Time; Filing Nunc Pro Tune [§ 239] p 780 
(4) Effect of Failure To Except in Apt Time [§ 240] p 780 
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\ e. Rule To Reform [§ 241] p 781 
d. Motion To Strike or Suppress [§ 242] p 781 
e. Motion To Set Aside [§§ 243-245] p 781 
(1) In General [§ 243] p 781 
(2) Hatension of Time [§ 244] p 781 
(3) Effect of Delay [§ 245] p 782 
f. Motion To Recommit [§ 246] p 782 
5. Additional or Amended Objections [§ 247] p 782 
6. Attacking Objections [§§ 248-250] p 782 
a. By Demurrer or Answer [§ 248] p 782 
b. By Motion To Strike [§ 249] p 782 
e. Waiver of Right To Attack Objections [§ 250] p 782 
7. Hearing [§§ 251-262] p 783 
a. Haceptions [§§ 251-256] p 783 
(1) In General [§ 251] p 783 
(2) Time for Hearing [§ 252] p 783 
(3) Place [§ 253] p 783 
(4) Burden of Proof and Presumptions [§ 254] p 783 
(5) Scope of Hearing [§§ 255-256] p 783 
(a) In General [§ 255] p 783 
(b) New Hvidence [§ 256] p 784 
b. Remonstrance [§ 257] p 784 
e. Motion To Correct [§ 258] p 784 
ad. Motion To Set Aside [§§ 259-260] p 784 
(1) In General [§ 259] p 784 
(2) Scope of Hearing [§ 260] p 784 
e. Motion To Recommit [§ 261] p 785 
f. Rule in Opposition to Homologation [§ 262] p 785 
‘ 8. Rehearing [§ 263] p 785 
L.* Disposition of Report [§§ 264-338] p 785 
1. In General [§ 264] p 785 
2. Sustaining or Overruling Exceptions [§ 26! 
3. Confirmation or Rejection of Report [§§ 266-274 
a. In General [§ 266] p 786 
b. Motion or Apalcasion for Confirmation [§§ 267-271] p 787 
(1) Necessity in General [§ 267] p 787 
(2) Time for Application [§ 268] p 787 
(3) Procedure on Motion [§§ 269-271] p 787 
(a) In General [§ 269] p 787 
(b) Notice [§ 270] p 787 
(ec) Hearing [§ 271] p 788 
ce. Order [§ 272] p 788 
d. Effect of Confirmation [§ 273] p 788 
e. Confirmation or Rejection in Part [§ 274] p 788 
4. Correction or Modification [§ 275] p 789 
5. Setting Aside [S§ 276-299] p 789 
a. Power of Court [§§ 276-277] p 789 
(1) In General [§ 276] p 789 
(2) Nature of Reference [§ 277] p 789 
b. Failure To Urge Motion [§ 278] p 790 
ec. Grounds for Setting Aside Report [§§ 279-294] p 790 
(1) Im General [§ 279] p 790 
(2) Irregularities in Proceedings before Referee [§ 280] p 790 


(3) Insufficient Notice of Reference, Hearing, or Filing of ee [§ 281] p 791 


(4) Referee’s Misconduct or Disqualification [§§ 282-287] p 7 
(a) In General [§ 282] p 791 
(b) What Constitutes [§§ 283-287] p 791 
aa. In General [§ 283] p 791 
bb. Improper Action Respecting Fees [§ 284] p 792 
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cc. Preparation of Report by Others or by Less than All Referees [§ 


285] p 792 


dd. Business or Professional Relation to Party or Counsel [§ 286] p 


793 
ee. Incapacity [§ 287] p 793 
(5) Formal Defects in Report [§ 288] p 793 
(6) Report Contrary to Evidence [§ 289] p 793 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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(7) Contrary to Law [§ 290] p 794 
(8) Unreasonableness of Report [§ 291] p 794 
(9), Error in Damages or Other Relief Awarded by Referee [§ 292] p 795 
(10) Acting in Excess of Jurisdiction [§ 293] p 795 
(11) Newly Discovered Evidence [§ 294] p 795 
eee and Hstoppel [§ 295] p 795 
Scope of Relief [§ 296] p 795 
Order [§ 297] p 795 
Effect of Setting Aside [§ 298] p 796 
Proceedings after Setting ae Ts 299] p 796 
6, Varying Report [§ 300] p 796 
7. Disregarding, Quashing, and Suppressing [§ 301] p 796 
8. Recommittal [§§ 302-336] p 796 
a. Power of Court [§§ 302-304] p 796 
(1) In General [§ 302] p 796 
(2) Recommittal in Part [§ 303] p 797 
(3) Reference by Consent [§ 304] p 797 
b. Time for Recommittal [§ 305] p 797 
c. Grounds for Recommittal [§§ 306-317] p 797 
(1) In General [§ 306] p 797 
(2) Irregularities in Proceedings before Referee [§ 307] p 797% 
) Improper Filing of Report [§ 308] p 798 
(4) Defects in Form of Report [§ 309] p 798 
) Error in Findings of Fact [§ 310] p 799 
(6) Errors of Law [§ 311] p 799 
(7) Referee’s Failure To Rule [§ 312] p 799 
(8) Reconsideration of Matters Adjudicated [§ 313] p 799 
(9) Further Findings [§ 314] p 799 
(10) Further Evidence [§ 315] p 800 
(11) Amendment of Pleadings [§ 316]'p 800 ‘ 
(12) Damages, Costs, and Expenses {§ 317] p 801 
d. Order [§§ 318-319] p 801 
(1) In General [§ 318] p 801 
(2) Imposing Conditions [§ 319] p 801 
e. Notice of Recommittal [§ 320] p 801 
f. Proceedings by Referee after Recommittal [§§ 321-326] p 801 
(1) Conformity to Order [§ 321] p 801 
(2) Necessity That Referee Take New Oath [§ 322] p 801 
(3) Reconsideration by Less than All Referees [§ 323] p 801 
(4) Trial or Hearing [§§ 324-325] p 801 
(a) In General [§ 324] p 801 
(b) New Hvidence [§ 325] p 802 
(5) Review by New Referee [§ 326] p 802 
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g. Es and Necessity of Selecting New Referee on Recommittal [§§ 327-332] p 802 


(1) In General [§ 327] p 802 
(2) Report Contrary to Submission [§ 328] p 803 
.(3) Newly Discovered Evidence [§ 329] p 803 
(4) Termination of Power of Original Referee [§ 330] p 803 
(5) In Case of Several Referees |§ 331] p 803 
(6) Consent Reference |§ 332] p 803 
h. Report after Recommittal [§§ 333-836] p 803 
(1) Power and Duty of Referee To Change Original Report [§ 333] p 803 
(2) Time for Rendering [§ 334] p 804 
(3) Form and Contents [§ 335} p 804 
(4) Review and Disposition [§ 336] p 804 
9. Order for Further Report [§ 337] p 805 
10. Warver of Irregular Disposition [§ 338] p 805 
M. Different Findings or Conclusions by Court [S$ 339-341] p 805 
1. Of Fact [§ 339] p 805 
2. Of Law [§ 340] p 806 
3. Trial or Hearing by Court [§ 341] p 806 
N. Trial on Exceptions [§§ 342-353] p 806 
1. Conduet of Trial in General [§ 342] p 806 
2. Right To Open and Close [§ 343] p 806 
3. Province of Court, Jury, and Referee [§ 344] p 806 
4. Isswes [§§ 345-347] p 806 
a. In General [§ 345] p 806 
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b. By Whom Formulated [§ 346] p 807 
e. Time of Filing [§ 347] p 807 
5. Evidence [§§ 348-350] p 807 
a. Burden of Proof and Presumptions [§ 348] p 807 
b. Admissibility [§ 349] p 807 
ce. Weight and Sufficiency [§ 350] p 807 
6. Instructions [§ 351] p 808 
7. Verdict or Order [§ 352] p 808 
8. Striking or Withdrawing Exceptions without Trial [§ 353] p 808 
O. Appeals under Pennsylvania Arbitration Laws [§§ 354-364] p 808 
1. Right of Review and Nature and Form of Remedy [§ 354] p 808 
2. Parties [§ 355] p 809 
3. Procedure in Taking of Appeal [§§ 356-361] p 809 
a. In General [§ 356] p 809 
b. Time of Taking Proceedings [§ 357] p 809 
ce. Affidavit or Oath [§ 358] p 810 
d. Payment of Fees or Costs [§§ 359-360] p 810 
(1) In General [§ 359] p 810 
(2) Proceedings in Forma Pauperis [§ 360] p 811 
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e. Recognizance [§ 361] p 811 
4. Supersedeas [§ 362] p 812 


5. Procedure on Appeal [§§ 363-364] p 812 


a. In General [§ 363] p 812 


b. Dismissal, Withdrawal, or Abandonment [§ 364] p 812 
XI. COMPENSATION OF REFEREE [§§ 365-374] p 813 


s Right to Compensation [§ 365] p 813 


Time When Right to Fees Prick [§ 366] p 813 


ra Amount [§§ 367-369] p 814 
1. As Fixed by Statute [§ 367] p 814 


2. As Fixed by Agreement [§ 368] p 815 


3. As Fixed by Court [§ 369] p 816 
D. Persons Liable [§ 370] p 817 
K. Collection [§§ 371-373] p 818 

1. In General [§ 371] p 818 


2. Proof of Rendition of Service [§ 372] p 818, 


3. Failure To Pay [§ 373] p 819 
F. Refunding [§ 374] p 819 


CROSS REFERENCES 


Arbitration: 
Generally see Arbitration and Award 5 C. J. p 1. 
In workmen’s compensation proceedings see Work- 
men’s Compensation Acts § 107. 
Auditor: 
Defined see Auditor 6 C. J. p 860. 
To distribute proceeds of sale see Executions § 717. 
Commissioner to take deposition see Depositions § 24 
et seq. 
Commissioners in admiralty see Admiralty §§ 263-273; 
Collision § 301. 
Court Commissioners 15 C. J. 68 
Master in chancery see Banity: §§ Pde 752. 
Referee: 
Appraisement by as prerequisite to setting apart wid- 
ow’s allowance see Executors and Administrators 
§§ 829-846. 
Competency of, as witness see Witnesses [40 Cyc 2237]. 
False swearing before see Perjury § 76 text and note 
ee 
‘Fees of: 
Power of attorney to stipulate as to see Attorney 
and Client § 156 text and note 85 
Taxation as costs see Costs § 238. 
In bankruptcy see Bankruptcy §§ 312-328. 
In supplementary proceedings see Executions § 990. 
Mistake of, as ground for vacating judgment see Judg- 
ments § 516 text and note 15 [a]. 
Objections or exceptions to findings of, in partner- 
ship accounting see Partnership § 991. 
Presumption as to regularity of acts of see Evidence 
§ 70 text and note 43. 
Report or decision of: 
Certiorari to review see Certiorari § 91. 
Conformity of judgment to see Judgments § 106 text 
and note 58. 
Death of party after see Abatement and Revival § 
286. 


Referee:—Continued 
Report or decision of:—Continued 
insufficiency of evidence to sustain, as ground for 
new trial see New Trial § 146. 
Recommittal of, in partnership accounting see Part- 
nership § 991, 
Rendition of judgment on see Judgments § 180. 
Time for entry of judgment on see Judgments § 202. 
To foreclose see Mortgages §§ 1823, 1824. 
To pee ake allotment in ‘partition see Partition §§ 550- 
5 
Reference: 
Amendment of pleading after see Pleadings § 619. 
a OT oomeDE limitations see Limitations of Actions § 
ory 
As waiver of defect in pleading see Pleadings § 1245. 
seh Peel! as waiver of right to jury trial see Juries 
i. 
Compulsory reference as: 
Infringement of right to jury trial see Juries § 150. 
Waiver of right to jury trial see Juries § 118. 
OEE OR REY. to state practice as to see Federal Courts 
§ 14 


Constitutionality of statutes relating to see Constitu- 
tional Law § 298. 
Death: 
Or substitution of new party as affecting order of 
a Abatement and Revival § 557 text and note 15 
Pending, as ground for abatement see Abatement 
and Revival § 284. 
Entry in justice’s docket as to see Justices of the 
Peace § 380 
In court of claims see Federal Courts § 410. 
pach ese proceedings in general see Equity §§ 743- 
In particular actions or proceedings: 
Abatement and Revival §§ 156-158. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Reference:—Continued 
In particular actions or proceedings:—Continued 
Accounts and Accounting §§ 52, 53, : 
Assignment for Benefit of Creditors § 384. 
Attachment § 1054. 
Attorney and Key $$ 202, 277, 408. 
Bankruptcy §§ 63, 146 
Boundaries § 204 
Certiorari §$§ 174, 372. 
Contempt § 115. 
Creditors’ Suits §§ 158, 181. 
Damages § 347. 
Divorce §§ 3892-399, 665. 
Drains § 82 et seq. 
Eminent Domain § 414 et seq. 
Executors and Administrators 
1522, 2460-2468. 
Fire Insurance § 765. 
Fraudulent Conveyances § 784. 
Guardian and Ward § 388 text and note 68. 
Highways §§ 80 et seq, 179. 
’ Infants §§ 121, 237, 352. 
Injunctions §§ 617, 762. 
Judicial Sales § 48 text and note 63. 
Marine Insurance § 566. 
Marriage § 134. 
Mechanics’ Liens § 700. 
Mortgages §§ 1721- eee one 2279, 
Motions and Orders § 1 
Municipal Sornewations: a3 2429-2431. 


§§ 308, 1092, 1107, 
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[§ 1 


Reference:—Continued ; 
In particular actions or proceedings.—Continued 
Partition § 393. _ 
Partnership § 956. 
Patents §§ 636-639. 
Railroads § 773. 
Receivers §§ 85, 402. 
Registration of Land Titles §§ 52-57. 
Salvage [35 Cyc 783]. 
Sheriffs and Constables [35 Cyc 1852, 2001]. 
Specific Performance [36 Cyc 789]. 
Taxation [37 Cyc 1129]. 
Trusts [39 Cye 500]. 
Vendor and Purchaser [39 Cyc 1872]. 
In trial before justice of peace see Justices of the 
Peace §§ 277, 380. 
Mandamus to control see Mandamus § 194. 
Privilege from arrest of party attending see Arrest 
§ 141 text and note 46 [a]. 
Prohibition to restrain see Prohibition § 76. 
Stipulation for, as. general appearance see Appear- 
ances § 35 text and note 68. 
Taxation of costs of see Costs § 323. 
Voluntary termination of suit after see Dismissal and 
Nonsuit § 23. 
Settlement of controversies by arbitration see Arbitra- 
tion and Award 5 C. J. pl. 
Submission of controversy on agreement as to facts see 
Submission of Controversy [37 Cyc 346]. 
United States Commissioners [39 Cyc 791]. 


I. INTRODUCTORY STATEMENT 


[By Frank L. Morernson ] 


[§ 1] That part of the law commonly considered 
under the general classification of “References” com- 
prises a number of divisions or kinds, having differ- 
ent purposes. Thus, the subject is divisible into two 
major classes—reference by consent of the parties,* 
and compulsory reference.2, Compulsory reference is 
further divided into reference relating to issues of 
account—such as, reference to hear and determine 
issues of account,® and reference to report referees’ 
findings of fact on one or more specific questions 
of fact involved in the issue,* reference of incidental 
questions subdivided into reference to take or state 
account,® reference to determine and report on ques- 
tions of fact arising on motion or otherwise,® and 
reference merely to take testimony,’ and reference 


1. See infra §§ 6-9. a commissioner 


in chancery, 


where a personal view of the premises is required.* 
Moreover, the term used to indicate the person to 
whom the issue or matter is referred is not universal 
and, while the generally recognized term is that of 
referee, in some jurisdictions other terms are often’® 
but not always!! used in such sense without distine- 
tion. Thus such person may be ealled auditor,t? 
arbitrator,!? assessor,!4 commissioner,!® or master.*® 
And, in so far as such officers perform the duties of 
a referee, the difference in title may be disregarded 
and the title of referee is therefore used generical- 
ly throughout this article except where there is a dif- 
ference of importance between the particular officer 
and a referee. 


such )lent of referee. Jackson v. Puget 


2. See infra §§ 10-42. 
3. See infra §§ 11-35. 
4 See infra § 35. 

5. See infra § 37. 

6. See infra § 38. 

7. See infra § 39. 

8. See infra § 40. 

9. See infra § 3. 


10. Fenno v. Primrose, 119 Fed. 
801, 56 CCA 313; State v. McQuillin, 
252 Mo. 354, 158 SW 652, 653, 46 LRA 
NS 67, AnnCas1915A 532 [quot rage 
pone Ve. Archbald, 195" Pa, 317,, 46 


11. See cases infra this note. 
[a] In Indiana, under Burns St. 
Annot. (1901) §§ 565, 1465, a refer- 


ence to a master commissioner, by 
agreement, to examine into all the 
issues, take evidence thereon, and re- 
port his findings of fact and the evi- 
dence heard by him, and his rulings 
thereon, is not to a referee. St. Jo- 
seph Mfg. Co. v. Hubbard, 36 Ind. A. 
84, 75 NE 17. 


[b] In Missouri (1) under provi- 
sions of Rev. Code, 1845, providing for 
the appointment of a special or gen- 
eral commissioner with the powers of 


commissioner could only be appointed 
when the parties did not agree upona 
reference (Walton v. Walton, 17 Mo. 
376), (2) and no presumption of a ref-/ 
erence to such special commissioner 
arises from the mere fact that a ref- 
erence is made (Walton v. Walton, 
supra). 


[ce] In Ohio (1) the office of a reg- 
ular or special master commissioner 
authorized by Code § 611, as amended, 
is construed to be the same as a mas- 
ter commissioner in chancery (Wil- 
liams v. Stevens, 1 Cine. Super. 176) 
(2) but different from that of a ref- 
eree as contained in § 283 (Williams 
v. Stevens, supra). 


[ad] Commissioner appointed at the 
suggestion of one party to examine 
and report upon the accounts of the 
adverse party does not come within 
the meaning of a statute providing as 
to the judicial functions of a referee 
appointed with the written consent of 
the litigant parties. Weems v. Shab- 
oturoff, 50 Philippine 507. 


[e] Commissioner to assess dam- 
ages as distinguished from auditor.— 
Blain vy. Patterson, 48 N. H. 151. 


{f] “Court commissioner,” as used 
in an order of transfer of the action, 
has been construed as not the equiva- 


Sound Lumber Co., 5 Cal. Unrep. Cas. 

966, 52 P 838 [rev 123 Cal. 97,955 P 

788]. 

meee att in chancery see Equity § 
4, 


12. See Auditor 6 C. J. p 860. 

Auditor in chancery see Equity § 
744 note 90. 

13. See Arbitration and Award’ § 
10 note 35. 

14. Paddock v. 
Co., 104 Mass. 521. 


15. See cases infra this note. 


{a] In Indiana (1) a master com- 
missioner is the term used in Code 
(1852) § 349 et seq, for referee. Beard 
v. Hand, 88 Ind. 183. (2) On an order 
of reference to make a finding, a 
master commissioner is in effect a 
general referee. Lee v. State, 88 Ind. 
256. But see supra note 11 [a]. 


Allowance of claims against estate of 
deceased person by commissioners 
see Hxecutors and Administrators 
§§ 10438-1050. 

Commissioner: 

As synonymous with referee see 
Commissioner 12 C. J. p 146 note 
Hele 

In equity see Equity § 744 note 88. 

16. See Equity § 744. 


Commercial Ins. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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II. DEFINITIONS 
[By Franx L, Morcinson] 


[§ 2] A. Reference. In general, a reference is de- 
fined as a sending of a pending cause?*? or some ques- 
; tion therein by the court in which it is pending,*§ 
| to a private person to hear and determine it provi- 
sionally, or to take evidence and report the same, 


facts who is to take the proof, reduce it to writing, 
and report to the court, and upon such proof the 
court determines the question presented,?* and as a 
person to whom a cause pending in court is referred 
by the court to take testimony, hear the parties, and 


with or without his opinion thereon, to the court. 

A referee is an officer of the 
court?® for a specific purpose,?! exercising judicial 
While a referee has also 


[§ 3] B. Referee.1® 


powers and authority. 


been defined as an officer in a reference to determine 


report thereon to the court, and upon whose report, 
if confirmed, judgment is entered,?* it is apparent 
that such definitions are limited to referees in a par- 
ticular class of reference.?° 


III. DISTINCTION BETWEEN REFERENCE AND ARBITRATION 


[§ 4] In strict accuracy, a reference is distin- 
guished from an arbitration,?° in that an arbitration 
is solely by consent, and often not where a lawsuit 
has been brought,?7 although in some jurisdictions in 
statutes?® a reference is called an arbitration with- 
out regard to whether it is in connection with a pend- 
Where the intention of the parties to a ref- 


ing suit. 


17. State v. McQuillin, 252 Mo. 334, 
158 SW 652, 653, 46 LRANS 67, Ann 
Cas1915A 532 [quot Cyc]; Jones v. 
Jones, 188 Mo. A. 220, 175 SW 227, 
230 [cit Cyc]. 

{a] Necessity of pending action.— 
(1) Before there can be a reference of 
a cause, an action must be pending. 
Gilmore v. Putnam County, 35 Ind. 
344; State v. McQuillin, 252 Mo. 334, 
158 SW 652, 653, 46 LRANS 67, Ann 
Cas1915A 532 [quot Cyc]; Alexander 
v. Burton, 21 N. C. 469. (2) The filing 
of a claim against a county before 
the board of commissioners does not 
constitute an action. Gilmore v. Put- 
nam County, supra. (3) In some ju- 
risdictions statutory provisions for 
reference have been construed as con- 
templating a case pending in court 
(State v. Jones, 2 Gill [Md.] 49), (4) 
and a proceeding upon a confession of 
a judgment to be released upon pay- 
ment on what a certain person shall 
say is due cannot be considered as a 
statutory reference (State v. Jones, 
supra). 

18. State v. McQuillin, 252 Mo. 334, 
158 SW 652, 653, 46 LRANS 67, Ann 
Cas1915A 532 [quot Cyc]; Jones v. 
Jones, 188 Mo. A. 220, 175 SW 227, 
230 [cit Cyc]. 

[a] _In Indiana a common law ref- 
erence is said to have been the send- 
ing of any matter by the court of 
chancery to a master, or by the law 
courts to a prothonotary, to examine 
and report thereon. Indiana Cent. R. 
Co. v. Bradley, 7 Ind. 49. 

[b] 
reference by rule, order, or submis- 
sion has been construed to interpret 
the words “rule, order’ to mean a rule 
or order to refer made in an action (In 
re Macpherson, 16 Ont. Pr. 230), (2) 
and the word “submission” to mean a 
voluntary submission or reference by 
consent, which may be a rule of court 
(In re Macpherson, supra). 

Submission in arbitration as refer- 
ence see Arbitration and Award § 9. 

{[c] As judicial proceeding.—The 
term has been used as meaning a ju- 
dicial proceeding. Kriedt v. McCul- 
lough, 37 Philippine 474. 

19. Other terms as synonymous 
with “referee” see supra § 

Z0. Ill.Morey v. Warrior Mower 
Co., 90 Ill. 307. 

Jowa.—Shindler v, Luke, 43 Iowa 89. 


In Ontario (1) the statutory |, 


[By FranKx L. Moreryson ] 


Kan.—Norton v. Huntoon, 43 Kan. 


275, 22 P 665. 

Mo.—State v. McQuillin, 252 Mo. 
334, 158 SW 652, 46 LRANS 67, Ann 
Cas1915A 532; Jones Vv. Jones, 188 
Mo. A. 220, 175 SW 227%, 230 eit Cye]. 


INC ye Inretlathaway, » tle Nes 
238; Stickles v. Miller, 143 App. Div. 
763, 128 NYS 487; ‘Schoenberg v. Ul- 
man, 51 Misc. 83, 94 NYS 650; Hig- 
gins v. Wright, 43 Barb. 461. See Geib 
v. Topping, 83 N. Y. 46 (referee is in 
some respects an officer of the court). 


Or.—Bohlman vy. Coffin,-4 Or. 313. 

Philippine.—Kriedt v. McCullough, 
37 Philippine 474. 

S. D.—Betts v. Letcher, 
46 NW 193. 


[a] Similar definitions.—(1) ‘An 
arm of the court, created by the court, 
to do things which the court could it- 
self do but for the inconvenience and 
time.” State v. McQuillin, 252 Mo. 
334, 158 SW 652, 655, 46 LRANS 67, 
AnnCas1915A 532. (2) “A person ap- 
pointed by the court to perform cer- 
tain offices in the progress of a cause 
depending in the court of his appoint- 
ment.” Carson v. Smith, 5 Minn. 58, 
61, 77 AmD 539. 


[b] “Officers,” as used in Const. 
art 14 § 5, recognizing the absolute 
right of officers to resign, does not 
include a referee. State v. MeQuillin, 
252 Mo. 334, 158 SW 652, 46 LRANS 
67, AnnCas1915A 532. 


Referee as judicial officer see Judi- 
cial § 21 n 25 fe] (). 


21. Jones v. Jones, 188 Mo. A. 220, 
175 SW 227, 230 [cit Cyc]; Betts v. 
Letcher, 1 S. D. 182, 46 NW 193. 


22. Jones v. Jones, 188 Mo. A. 220, 
175 SW 227; In re Hathaway, 71 N. 
Y. 238; Schoenberg v. 'Ulman, 51 Misc. 
83, 94 NYS 650. 

[a] Limited powers.—The judicial 
powers exercised by the referee are of 
limited scope and jurisdiction. Jones 
v. Jones, 188 Mo. A. 220,-175 SW 227. 


23. In re sew soM 109 App. Div. 
195, 96 NYS 3 


1S. D. 182, 


24. State v. “McQuillin; 252 Mo. 334, 
158 SW 652, 46 LRANS 67, AnnCas 
Mills v. Miller, 3 Nebr. 


1915A 532; 
87. 


25. See cases slipra notes 23, 24. 


{a] “Pro tempore judge,’ as con- 
tained in statutes, does not include a 


erence is to submit themselves to the decision.of the 
referees absolutely, irrespective of the evidence, the 
referees become arbitrators?® within the meaning 
of the rule elsewhere stated®°® that the submission of 
a cause of action to arbitration pending a suit there- 
on ipso facto works a discontinuance of the suit.3+ 
So, if, in an action not referable, the parties refer 


referee to hear and determine issues. 
Barker v. Coates, (Cal. A.) 289 P 927. 


26. Gordon v. Hotchkiss, 82 Vt. 
ae oe 74; Lazell v. Houghton, 32 
ee Os 


[a] In North Carolina the term 
“reference to arbitration, the award 
to be a rule of court” has been ap- 
parently used to refer to an arbitra- 
tion as distinguished from an inter- 
locutory reference to state an account. 
Keener v. Goodson, 89 N. C. 273; Lusk 
v. Clayton, 70 N. C. 184; Hilliard v. 
Rowland. 68 N. C, 506. 


[b] Reference by consent is not 
unlike an _ arbitration. Briggs v. 
Hiles, 87 Wis. 438, 58 NW 752. 


[c] Statutory general reference 
(1) is not in the nature of an arbitra- 
tion (Gordon v. Hotchkiss, 82 Vt. 479, 
74 A 74); (2) unless the terms of the 
reference otherwise indicate (Ballard 
v. Hotchkiss, supra). 


{d] Mode of distinguishing.—In 
determining whether the submission 
is a technical reference under statute, 
which is to inform the court of the 
finding of facts and of law, or a gen- 
eral submission to arbitration, the 
fact that the submission gives the ex- 
clusive power to the referees or a ma- 
jority of them to make a final decision 
to stand against the judgment of the 
court and not to be subject to appeal 
is sufficient to show that a statutory 
reference was not intended. Boll- 
mann y. Bollmann, 6 S. C. 29 


27. See Arbitration and Award § 1. 
28. See statutory provisions. 
29. Claflin v. Meyer, 75 N. Y. 260, 


31 AmR 467 [rev 43 N. Y. Super. 1]; 
Merritt v. Thompson, 27 N. Y. 226; 
Keep v. Keep, 17 Hun (N.. ¥:) 152% 
Jacoby v. Johnston, 1 Hun (N. Y.) 
242. See Lewis v. Yagel, 77 Hun 337, 
28 NYS 833 (holding no such inten- 
tion existed). 


[a] Imtention is not to be pre- 
sumed. Claflin v. Meyer, 75 N. Y. 260, 
31 AmR 467 [rev 43 N. Y. Super. 1]. 


‘tas See Arbitration and Award § 
TOey 


31. Claflin v. Meyer, 75 N. Y. 260, 
31 AmR 467 [rev 43 N. Y. Super. 1]; 
Lewis v. Yagel, 77 Hun 337, 28 NYS 
833; Keep v. Keep, 17 Hun (N. Y.)} 
152; Jacoby v. Johnston, 1 Hun (N. 
Y.) 242. : 
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the cause by stipulation or rule and merely provide 
for a report by the referees, such reference is an ar- 
bitration operating as a discontinuance,*? and, if in 
such action not referable, the stipulation of refer- 
ence provided for entrance of a judgment upon the 
referees’ report, such judgment is binding and can- 
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not be challenged.?* But where a part of the claims 
sued on are referable and a part not, and the referee 
was authorized, by agreement of the parties, to pass 
upon the latter, the proceeding is not thereby changed 
into an arbitration.** 


IV. HISTORY OF PRACTICE 


[By Frank L. Morainson] 


[§ 5] The practice of referring matters to a mas- 
ter in suits in chancery, independent of statute, treat- 
ed elsewhere in this work,*° existed from early times, 
but generally the matters referred were merely inci- 
dental ones*® and the reference was only for the 
information of the court, or advisory and not conclu- 
sive.** The practice of a reference to an auditor was 
first exercised in England in the common-law actions 
of account.*® This practice has been extended both 
by statute®® and under the rules of the common law 
so as to inelude other forms of actions,*° and, it has 
been said, all forms of action where the accounts, and 
the issues in respect to the items thereof, are so nu- 
merous as to render a proper understanding of the 
controversy by a jury impossible until the issues have 
been simplified.*? 


V. WHEN 
[By FRanK 


[§ 6] A. Reference by Consent*’—1. In General. 
The power of the court, with the consent of the par- 
ties, to refer a case pending before it is incident to 
all judicial administration where the right exists to 
ascertain the facts as well as to pronounce the law.*® 
Except as changed by statute*® the rule is that any 


In New York the practice of referring matters of 
a long or complicated aecount began when New York 
was a colony under the Duteh, and was continued aft- 
er the conquest by the English.*7 However, by a 
charter which provided for trial by verdict of twelve 
men,*® virtually abolishing reference for accounting, 
the sole method of trying a matter involving an ac- 
count was by an aetion of aecount.44 Both in Eng- 
land and in the Colony, this remedy was found unsat- 
isfactory and the procedure in such case developed 
to assumpsit tried before a jury, until, in 1768, by 
statute, trial before referees was established.*? This 
statutory method of trial by referee continued until 
the American Revolution, and, after a shght lapse, 
was reéstablished and continued by the act for the 
amendment of the law passed in 1788.*° 


AUTHORIZED 


L. Morarnson ] 


or all the issues in any pending action may be re- 
ferred by the consent of the parties,°® but generally 
the reference cannot extend to matters outside the 
suit,°+ and sometimes references by consent are au- 
thorized by statute either expressly or by implica- 
tion.°? In some jurisdictions it is provided by stat- 


32. Diedrick v. Richley, 2 Hill (N.| Consent as waiver of right to jury tri-| consent so given cannot be said to 


[§§ 46 


Y.) 271; Green v. Patchin, 13 Wend. 
(N. Y.) 293; Camp v. Root, 18 Johns. 
CNEY.) 22. 

83. Merritt v. Thompson, 27 N. Y. 
225; Green v. Patchin, 13 Wend. (N. 
Wa) 2zyo Johnson Vv. PRarmely, 17 
Johns: /GN.-Y..) 1295. 

34. Hovey v. Hovey, 46 Hun 71, 10 
NYSt 774. 

35. See Equity §§ 743-797. 

36. See Equity §§ 755-762. 

37. See Hquity § 789. 

38. “Fenno v. Primrose, 119 Fed. 
800,556) CCA 313. 


Reference in common-law action of 
account see Accounts and Accounting 
§§ 52, 53. 

39. See statutory provisions. 

40. Fenno v. Primrose, 119 Fed. 
801, 56 CCA 313. 

41. Fenno v. Primrose, supra. 

42. Steck v. Colorado Fuel, etc., 
Co., 142 N. Y. 286, 37 NE 1, 25 LRA 
67; Magown v. Sinclair, 5 Daly (N. Y.) 
63 


43. 2 Rev. L. (1813) Appendix No. 
Il. 

44. Steck v. Colorado Fuel, etce., 
Co., 142 N. Y. 236; 37 NE 1, 25 LRA 
67; Magown v. Sinclair, 5 Daly (N. 
Wie eoss 


45. Steck v. Colorado Fuel, etc., 
Co., 142 N> Yo 236, 837 NH 1, 25 LRA 
67; Magown v. Sinclair, 5 Daly (N. 
Soy) ABBE 


46. Varick L. (N. Y.) p 270 § 2. 
47. Cross references: 


al see Juries § 117. 
Gepeens. how manifested see infra § 


Reference by consent in actions con- 
cerning infants see Infants § 352. 
Selection of referee see infra § 85. 


48. Newcomb v. Wood, 97 U. S. 
581, 24 L. ed. 1085; Hichberg v. U.S. 
Shipping Bd. Emergency Fleet Corp., 
273 Fed. 886; In re Jarboe, 227 Mo. 
59, 127 SW 26, 31 [quot Cyc]. 


[a] That action at law is changed 
to a suit in equity by an equitable an- 
swer doeS not preclude the parties 
from consenting to refer the cause. 
Bigham v. Tinsley, 149 Mo. A. 467, 130 
SW 506 [adopting op 160 Mo. A. 605, 
140 SW 1198]. 


49. See statutory provisions. 


50. Ind.—Gilmore y. Putnam Coun- 
ty, 35 Ind. 344. 


Mo.—In re Jarboe, 227 Mo. 59, 127 
SW 26, 31 [quot Cyc]. 


N. Y.—Feeter v. Heath, 11 Wend. 
477; Monroe Bank v. Widner, 11 
Paige 529, 48 AmD 768 (reference by 
stipulation of parties). 


Pa.—Reading Industrial Mfg. Co. v. 
Graeff, 64 Pa. 395;.\Philadelphia Coun- 
ty v. Snowden, 2 Yeates 95. 


S. C.—Chapman v. Lipscomb, 15 S. 
(Oh aio) > 


Wis.—Crocker y. Currier, 65 Wis. 
662, 27 NW 825. 

{a] Consent as not obtained by du- 
ress.— Where, on overruling a motion 
for continuance, the court gives the 
moving party an election to proceed 
to trial or consent to a reference, a 


have been under duress. Copper River 
Min. Co. v. McClellan, 138 Fed. 333, 
70 CCA 623 [certiorari den 200 U. S. 
616 mem, 26 SCt 753, 50 L. ed. 622]. 


51. McCarthy v. Swan, 145 Mass. 
471, 14 NE 635; In re Jarboe, 227 Mo. 
59,127 SW 26, 31 [quot Cyc]. 


52. See statutory provisions. 


[a] In Colorado, under Code Civ. 
Proe. § 185, questions of law and fact 
may, by consent of the parties, be re- 
ferred. Sartor v. Strassheim, 8 Colo. 
a Westie Up de ara Ge 

[b] In Illinois a reference by con- 
sent to an attorney to determine the 
amount due in an action of assump- 
sit is within L. (1871-1872) p 662, 
providing for the reference by consent 
of the parties to a referee of a com- 
mon-law cause of action in a court of 
record. Haynes v. Hayes, 68 Ill. 203. 


{c] In Indiana (1) under Rev. St, 
p 791 ec 45 § 22, the inquiry of dam- 
ages after an interlocutory judgment 
in a suit on an official bond, may be 
submitted to referees by consent of 
the parties, Kintner v. State, 3 Ind. 
86. (2) Where the parties consent, 
questions of law and fact may be re- 
ferred. Gilmore v. Putnam County, 
35 Ind. 344. , 


[ad] In New York the provision of 
Code § 270 is construed to authorize 
the court to order a reference by con- 
sent in place of the jury trial pro- 
vided for in § 254. Thurber v. 
poorer 4 Hun 721 [aff 66 N. Y. 
42]. 


fe] In Ohio, under statutory au- 
thorization where the parties consent, 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


Wy 


§§ 6-10] 


ute,°* parties acting in a fiduciary capacity cannot 
agree to a reference.°* Where a reference has been 
made by the court on its own motion,°®® a subsequent 
stipulation for a reference to the same official of 
new issues does not make the entire proceeding a ref- 
erence by consent.°® Where no difficult questions 
of law are involved and the facts are very complicated 
and where specific findings to disputed matters may 
be made, a reference by consent should be had;°* on 
the other hand, even though there is a provision for a 
statement of account, where the rights of the parties 
ean be best determined by trial at which all facts and 
circumstances could be developed and where no ne- 
cessity for an accounting exists, a reference is not 
proper.°§ 

[§ 7] 2. Consent of All Parties Necessary. In a 
case where a consent reference may be had,°® and 
particularly where the reference is statutory,®° the 
consent of all of the parties is necessary.°t The stat- 
utory requirement of consent®*? has been held to be 
complied with by the consent of all parties present 
before the court at the time of the order of refer- 
ence,®* even though additional parties who have not 
consented have been brought in.°4 


[§ 8] 8. Requiring Consent as Condition. A de- 


a reference of questions of law and 64. 
fact may be made. Newcamb_ v.| pra. 
Wood, 97 U. S. 581, 24 L. ed. 1085. 65. 
[f] In Pennsylvania the defalca-| (N. Y.) 187. 
tion act, although in language confin- 66. 


ing the reference to “accounts,” is| 68. 

liberally construed to extend the right 67 
and benefit of such a reference to - 
every other cause of action. Primer 
Venn, 1 sDall. GUA S)) 7452),-40 u.-ed. 


REFERENCES 


BE. A. Beall Co. v. Weston, su- 
Cordier v. Cordier, 
Barnes v. West, 16 Hun (N. Y.) 


Waiver of: 
Objections to order see infra § 68. 
Right to jury trial see Juries § 117. 
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fendant cannot be required to stipulate to refer the 
action as a condition of granting leave to answer,®? 
or on penalty that otherwise his verified answer will 
be stricken.°® 


[§ 9] 4. Effect of Consent.°7 When the parties 
consent to a reference, the consent includes a consent 
to the proper exercise of all the powers possessed by 
the referee,"* except in a case where the consent is 
only to the exercise of particular powers®® or for the 
settlement of issues in a particular case;*° and an 
order of reference, following such consent, consti- 
tutes the appointee a referee within the meaning of 
the statutes providing for consent references.’1 So 
the consent to a reference amounts to a tacit admis- 
sion that the action is a referable one,*? and estops 
the parties from contending otherwise.*? Consent 
of the parties to a reference in a proper case removes 
the method of trial from the court’s diseretion.7* <A 
consent reference, under which proceedings have been ~ 
started,7®° or upon which a party has relied so as to 
relinquish a right,?® cannot be repudiated. 

[§ 10] B. Compulsory Reference’’—1. In Gen- 
eral, Hxcept where and to the extent authorized to 
do so by statute,’*® the court, before whom a ease is 
pending, ordinarily has no power to order a compul- 

[a] Motion for relief from consent 
reference, not stating new issues, 
must be denied. Williams Engineer- 


ing, ete., Co. v. New York, 148 App. 
Diva £99, 133 NYsazes: 


Revocation by parties generally see 
infra § 72: 

76. Federal Fuel Co. v. Macy, 130 
Mise. 192, 223 NYS 710. 


26 HowPr 


77. 


219. 


{g] In South Carolina Code Civ. 
Proc. (1902) § 292 ‘‘authorizes a refer- 
ence in any case upon the written 
consent of the parties.” E. A. Beall 
Co..v. Weston, 83 S. C. 491, 65 SE 823. 


53. See statutory provisions. 

54. See infra this note. 

[a] In Pennsylvania (1) under 
Pub. L. p 109, expressly excepting 


parties acting in a fiduciary capacity 
from the provision for submission by 
agreement of cases to the decision of 
the court, county commissioners can- 
not submit an action against the 
county. Campbell v. Fayette County, 
127.Pa. 86, 17 A 882. (2) The same 
applies to “technical trustees under a 
will or deed eet v. Fayette 
County, supra) (3) and all public or 
private persons clothed with author- 
ity over money or property of others 
(Campbell vy. Fayette County, supra). 
(4) But this statute has been held to 
be a limitation of Const. art 5 § 27, 
and, hence, void. Lummis v. Big 
Sandy Land, ete.) Mite. Co. Lsseba. 
Oia AaoLo. 

Constitutionality of provisions 
regulating references see Constitu- 
tional Law § 298. 

Reference by probate judge of ac- 
tion on administration bond see Exec- 
utors and Administrators § 2661. 

55. See infra § 49. 

56. Central Impr. Co. v. _Cambria 
Steel Co., 201 Fed. 811. 

57. Downey v. Shipston, 206 App. 
Div. 55, 200 NYS 479. 


58. Rafferty v. Klein, 256 Pa. 481, 
100 A 945. 

59. See supra § 6. 

60. See supra § 6. 

61. E. A. Beall Co. v. Weston, 83 
S. C. 491, 65 SE 823. 

62. See statutory provisions. 


63. E. A. Beall Co. v. Weston, 83 
S. C. 491, 65 SE 823. 


68. Me.—Kennebec Housing Co. v. 
Barton, 123 Me. 293, 120 A 56. 


N. Y.—Perry v. Levenson, 82 App. 
Div. 94, 81 NYS 586 [aff 178 N.Y. 
559 mem, 70 NE 1104 mem]. 


Ni Ce —Prainagzer. Dist. “No. i) iv. 
Parksi sl dO INa C4354. 87) SE 2295 


N. D.—Heald v. Yumisko, 7 N. D. 
422, 75 NW 806. 


[a] Grant of amendments. to 
pleading (1) being generally within 
the power of the referee (see infra § 
121), (2) a consent reference includes 
a consent to the exercise of such pow- 
er (Perry v. Levenson, 82 App. Div. 
94, 81 NYS 586 [aff 178 N. Y. 559 mem, 
70 NE 1104 mem]). 


[b] Binding effect of judgment 
given on reference, both as to law 
and facts, is agreed to by a party 
consenting to the reference. Kenne- 
bec Housing Co. v. Barton, 123 Me. 


293, 120 A 56, 
69. Neil House Co. v. Shafer, (Oh.) 
172 NE 374; Kelly v. West, 48 Okl. 


274, 149 P 902. 


[a] Under agreement for marking 
a case “Heard” and referring. it to a 
referee to take testimony, the result- 
ing decree is as though the case had 
been heard in open court and decision 
reserved. Lummus Cotton Gin Co. v. 
Counts, 98 S. C. 136, 82 SH 391. 


70. Kelly v. West, 48 Okl. 274, 149 
P 902. 

71. Whitaker-Glessner Co. Vv. 
Strick, 25 Oh. A. 415, 158 NE 554. 


Bloore v. Potter, 9 Wend. (N. 
Y.) 480; Yates v. Russell, 17 Johns. 
(N. Y.) 461. 

73. In re Jarboe, 227 Mo. 59, 127 
SW 26. 

74. Rogers v. Gennett Lumber Co., 
154 N. C. 108, 69 SE 788. 

75, In re Jarboe, 227 Mo. 59, 127 
SW 26; Williams Engineering, etc., 
Co. v. New York, 148 App. Div. 199, 
133 NYS 234, 


, See also Admiralty §§ 263-273; 
Justices of the Peace § 277. 


78 See statutory provisions; and 
cases Sipe this section; and infra 


Seat 


[a] In Iowa a cause begun prior 
to the enactment of Revision (1860) 
§ 3090 was not referable thereunder. 
State v. Inskeep, 12 Iowa 266. 


[b] In Missouri the object of Rev. 
St. (1909) § 1996, authorizing a com- 
pulsory reference in certain specified 
instances, has been said to have been 
to authorize a compulsory reference 
of certain issues, on the trial of legal 
actions, as to one or both of the par- 
ties litigant. Reed v. Young, 248 Mo. 
606, 154 SW 766. 


{c] In New Hampshire (1) L. p 
877, authorizing the appointment of 
an ‘auditor whenever an investigation 
of accounts or examination of vouch- 
ers appear necessary,- was not in- 
tended to anticipate the verdict of a 
jury upon mere questions of fact. 
Brewster v. Edgerly, t8 N. H. 275. 
(2) When the amount in controversy 
is less than one hundred dollars and 
does not involve the title to real es- 
tate so as not to require a jury trial 
as provided by Const. art 20, under 
Gen. L. ec 231 § 10, the cause may be 
referred without consent of the par- 
ties (Russell v. Babbitt, 60 N. H. 373), 
(3) although the ad damnum in the 
writ exceeds the requisite sum, pro- 
vided the demand is less (Locke v. 
Barrington, 59 N. H. 530); (4) and 
this right of reference without con- 
sent exists where by amendment be- 
fore trial the ad damnum is reduced 
to the constitutional required amount 
(Whitcomb v. Straw, 60 N. H. 117). 
(5) Where, after the reference is or- 
dered, but before any proceedings 
have been taken thereunder, the stat- 
ute is amended so as to make such 
eases nonreferable, the order of refer- 
ence -should be set aside. Gray v. 
White Mountains R. Co., 56 N. H. 182; 
peeuntire v. Eastern R. Co., 55 N. H. 
558, 
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sory reference to hear and determine all or any of 
Where a refer- 
ence of a purely legal cause of action against the con- 
sent of the parties is an infringement of the consti- 
tutional right of trial by jury*® it cannot be made.*? 
However, aside from the matter of statutory refer- 
ence,®? a compulsory reference in suits in equity has 
been held proper,** unless, it has been held, such a 


the issues or questions of fact.7° 


[ad] In Vermont St. p 1437, author- 
izing the supreme or county court to 
appoint referees in any cause pending 
in such court upon agreement of par- 
ties, does not authorize a compulsory 
reference. American Can Co. v. 
Grimm, 79 Vt. 494, 65 A 531. 


79. Cal.—Geeseka vy. Brannan, 2 
Cal. 517; Benham v. Rowe, 2 Cal. 261. 
peer ee v. Inskeep, 12 Iowa 


Me.—Hacker v. Johnson, 66 Me, 21. 


: Mo.—Klingenberg v. Davis, 219 Mo. 

A. 1, 268 SW 99; B. Roth Tool Co. v. 
Champ Spring Co., 146 Mo. A. 1, 123 
SW 513; Thornton y. Life Assoc. of 
America, 7 Mo. A. 544. 


N. J.—Tunison v. Snover, 56 N. J. 
L. 41, 28 A 310; Paulison v. Halsey, 
38 N. J. L. 488. 


N. Y.—Steck v. Colorado Fuel, etc., 
Co., 142 N. Y. 236, 37 NE 1, 25 LRA 
67; Camp v. Ingersoll, 86 N. Y. 433; 
Russell Hardware, etc., Mfg. Co. v. 
Utica Drop Forge, etc., Co., 112 App. 
Divge0ss, ee INVse 7 Ti) Leland. vi. 
Smith, 3 Daly 309, 11 AbbPrNS 231; 


Jacquelin v. Manhattan R. Co., 12 
Mise. 330, 33 NYS 655;.. Draper v. 
Day. 11 HowPr 439; Rathbun” -v. 


Rathbun, 3 HowPr 139. 


N. C.—Lee v. Thornton, 
208, 97 SH: 23; 


S. C.—Sale v. Meggett, 25 S. C. 72. 


Wis.—Killingstad v. Meigs, 147 
Wis.’ 511, 133 NW 6382, 634, AnnCas 
*1912D 1133 [cit Cyc]; Mead v. Walk- 
er, 17 Wis. 189. 


{a] Where not within the terms of 
the statute (1) a compulsory refer- 
ence will not be ordered although con- 
venient (Camp v. Ingersoll, 86 N. Y. 
433, 1 NYCivProc 340; Kings County 
Lighting Co. v. Woodbury, 177 App. 
Div. 451, 164 NYS 380), (2) and al- 
though within the spirit of the stat- 
ute (Smith v. Ohio Millers’ Mut. F. 
Ins. Co., 320 Mo. 146, 6 SW (2d) 920; 
Browning v. North Missouri Cent. R. 


LON ies 


Co., 284 Mo. 439, 224 SW 748; Camp 
v. Ingersoll, 86 N. Y. 433, 1 NYCiv 
Proc 340). 

gO. See Juries § 150 note 55. 


81. Cal.—Joshua Hendy Mach. 
Works v. Pacific Cable Constr. Co., 
99 Cal. 421, 33 P 1084; Grim v. Nor- 
-ris, 19 Cal. 140, 79 AmD 206. 


Ida.—Russell v. Alt, 12 Ida. 789, 88 
P 416, 13 LRANS 146. 


Nebr.—Mills v. Miller, 3 Nebr. 87. 


N. Y.—wNorthrop v. Butler, 126 App. 
Div. 906, 110 NYS 815. See Reiser v. 
Plath, 13 NYS 272 (the right to trial 
by jury should not be denied by or- 
dering a reference, except in a case 
entirely clear of the constitutional 
guaranty of the right to trial by 
jury). 

Oh.—Johnson v. Wallace, 7 Oh. Pt. 
AES BIOPA, 

Ss. C.—Ansel v. Stribling, 152 S. C. 
448, 150 SEH 125; Sumter Hardwood 
Co. v. Fitchette, 133 S. C. 149, 130 SH 
881; Wilson v. York Tp., 43°58. C. 299, 
21 SE 82. 

S. D.—Kelly vy. Oksall, 17 S. D. 185, 
95 NW 913. 

Wis.—Mead v. Walker, 17 Wis: 189. 


[a] In Iowa Revision § 3090, au- 
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tent.°4 


thorizing a compulsory reference 
when an issue of fact requires exami- 
nation of mutual accounts, or where 
an account on one side only make ex- 
amination of the other party, neces- 
sary to prove the account, is con- 
fined to equity cases in view of right 
to jury trial, Benson vy. Charles 
Weitz’s Sons, 231 NW 431; McMartin 
v. Bingham, 27 Iowa 234, 1 AmR 265. 


{b] Reference for trial of all is- 
sties in an action at law for recovery 
of an alleged indebtedness cannot be 
made without the consent of the par- 
ties. Joshua Hendy Mach. Works v. 
Pacific Cable Constr. Co., 99 Cal. 421, 
33 P 1084; Grim v. Norris, 19 Cal. 140, 
79 AmD 206. 


[ec] RBeference of common-law 
causes of action was unknown. Steck 
v. Colorado Fuel, etc., Co., 142 N. 
V236; 370 NE 25> ERA 67. 


82. See cases infra notes 85-91. 


83. Hanson v. Hanson, 78 Nebr. 
584, 111 NW 368; McCrady v. Jones, 
36 S. C. 136, 15 SH 480; Killingstad v. 
Meigs, 147 Wis..511, 133 NW 632, 634, 
AnnCas1912D 1133 [cit Cyc]; Gilbank 
v. Stephenson, 31 Wis. 592. See State 
v. Orwig, 25: Iowa 280 (holding text 
rule applied under former equity 
practice); Moody v. Dudley Lumber 
Co;,, L386 SMC) 327, 1384 SE 369" (hold- 
ing that, in an action to collect ac- 
count for services, neither pleading a 
lien to secure a judgment nor a de- 
mand for production and cancellation 
of due bills gives equitable jurisdic- 
tion so as to justify a compulsory 
reference). But see Jones v. Stollen- 
werek, 218 Ala. 637, 119 S 844 (de- 
termination of principal equities can- 
not be delegated by the court unless 
the parties consent). 


[a] In Minnesota (1) if an action 
involving an account is equitable, a 
compulsory reference is proper (Fair 
v. Stickney Farm Co., 35 Minn. 380, 
29 NW 49) -°(2) entirely apart from 
statutory authority which merely 
regulates, possibly restricts, or, in 
some particulars, enlarges a power 
previously existing (Fair v. Stick- 
ney Farm Co., supra). 


{[b] Im Ohio, aside from the code 
provision for reference to state ac- 
counts, the former chancery practice 
continues in the district courts so 
that in cases founded on principles 
of equity, such court has the power 
to order a reference. Broadwell v. 
Dudry, 2 Oh. Dec. (Reprint) 388, 2 
WestLMonth 581. 


84 See cases infra this note. 


[a] In Missouri compulsory refer- 
ence, not within the three classes pro- 
vided in Wagner St. p 1041 § 18, can- 
not be made. Caulk v. Blyth, 55 Mo. 
293. And see Equity § 753 note 22. 


85. See cases infra this note. 


[a] In Georgia under Civ. Code 
(1910) § 5127, providing that the su- 
perior court judge may upon his own 
motion refer a case to an auditor, a 
proper equity case may be referred 
notwithstanding an objection of a 
party. Lawrence v. Patterson, 170 
Ga. 419, 153 SE 29. 


{[b] In Massachusetts under Pub. 
St. c 159 § 51, the supreme judicial 
and superior courts have power to ap- 
point an auditor in a writ of entry as 


~~ ‘aris 


is 


[§ 10 


reference would be in conflict with legislative in- 
While in some jurisdictions, a statutory com- 
pulsory reference may be ordered in practically every 
form of action,®® and in other jurisdictions a refer- 
ence is proper in any action where there is no right 
to trial by jury,*®® statutes in some jurisdictions*? 
have been construed to confine a compulsory refer- 
ence to hear and determine the issues,** whether in 


well as other actions at law. Holmes 


v. Turners Falls Lumber Co., 150 
Mass. 535, 23 NE 305, 6 LRA 283. 
[ec] In Oklahoma it has been said 


that an action for a penalty imposed 
not to punish the act as an offense, 
but for the compensation of the party 
aggrieved, is a civil action, and is ref- 
erable. Grainola State Bank v. 
Shellenberger, 81 Okl. 204, 197 P 436. 


[d] In Pennsylvania (1) a crimi- 
nal prosecution is not referable with- 
in the provisions of the act of 1810. 
Buckwalter v. U. 11) | Sergené& OR, 
193. (2) So an action to recover a 
penalty, a criminal action, is ‘“‘civil’ 
but not referable. Buckwalter v. U. 
S., supra. (3) But an action for a 
penalty imposed not to punish the act 
as an offense but for the compensa- 
tion of the party aggrieved is a “civil” 
action and referable. Mevay v. Ed- 
miston, 1 Rawle 457; Com. v. Bennett, 
16 Serg. & R. 243. (4) A scire facias 
on a judgment (Hill v. Crawford, 8 


Serge. & R. 477) (5) or an action of 
ejectment may be referred (Harvey 
v.. Snow, 1 Yeates 156). (6) Un- 


der Act June 16, 1836 §'8, providing 
that either party to a civil action may 
enter a rule of reference, an execu- 
tion attachment is not a civil suit.or 
action so as to be referable, Strana- 
han v. Stranahan, 146 Pa. 44, 23 A 
253. (7) Moreover, under the express 
provision of Act (1836) § 39, certain 
actions, such as actions upon bail- 
bonds and recognizances, cannot be 
referred (Hersberger v. Venus, 3 Penr. 
& W. 395; Roop v. Meek, 6 Serg. & R. 
542), (8) but this exception has been 
held not to apply to a recognizance 
of bail in error (Pettit v. Wingate, 
25 Pa. 74) (9) or a recognizance of 
bail for stay of execution (Pettit v. 
Wingate, supra) (10) or to a forfeited 
insolvent bond (Pettit v. Wingate, su- 
pra). (11) And the action of eject- 
ment, not being within the exception, 
is referable. Reed v. Long, 10 Pa. 
Co, 253. (12) But in a joint action 
against several defendants, it has 
been held that a rule of reference 
must be taken against all. Beltz- 
hoover v. Com., 1 Watts 126. (13) 
References in certain specified coun- 
ties are governed by particular stat- 
utes applicable only to such counties. 
Scranton Bldg. Assoc. v. Ranck, 5 Pa. 
Co. 449; Lackawanna Iron, etc., Co. 
v. Fales, 5 LegGaz 14; Van Syckel v. 
Stewart, 10 Phila. 547. 


86. See statutory provisions. 


[a]. In New Hampshire, under Gen. 
L. c 231 § 10, authorizing a compul- 
sory reference where the parties are 
not entitled, as a matter of right, to 
a trial by jury, a statutory cause of 
action by.a traveler against a town 
for an injury caused by a defect in a 
highway may be referred. Wooster v. 
Plymouth, 62 N. H. 193. 


[b] In Ohio, under Rev. St. § 5211, 
providing for a compulsory reference 
when the parties are not entitled by 
the constitution to a trial by jury, 
where corporate funds have been 
wasted or misapplied and the prime 
relief prayed for is of equitable na- 
ture, a reference should be ordered. 
Robison yv. Cleveland City R. Co., 
OhS&CP 312, 5 OhNP 293. 


87.° See statutory provisions. 
88. See infra § 11 et seq. 


For later cases, developments an'd changes in the law see Annotations, same title and section number. 


of yg as ear 


§§ 10-11] 


a legal or equitable suit, to cases where the examina- 
tion of a long account is involved ;8® but in other ju- 
risdictions a statutory provision®® authorizing a ref- 
erence in a common-law action founded on account 
does not exclude other references in actions at law.®! 
Under statutes in some jurisdictions®? issues of law?? 
or issues of mixed law and fact®* may be referred, 
but not after a trial has been had.®® 
parties consent to a reference which by statute could 
have been compulsorily referred, the reference will 
be treated as a compulsory reference.®® 
cause is removed to another jurisdiction, the law of 
the latter governs the right to a reference.®? 


89. N. Y.—Doyle v. Metropolitan 
Electric R. Co., 136 N. Y. 505, 32 NE 
1008; Randall v. Sherman, 131 N. Y. 
669, 30 NE 589; Thayer v. McNaugh- 
tomlin wy; Sat 22 NE 562; Camp 
Vv. Ingersoll, SGMING RY eu ooee le CIy: 
Proc 340 [rev 47 N. Y. Super. 534]; 
Pace v. Amend, 164 App. Div. 206, 149 
NYS 736; Lindner v. Starin, 128 App. 
Div. 664, 113 NYS 201 [rev 60 Misc. 
431, 1183 NYS 652]; Roome v. Smith, 
123 App. Div. 416, 107 NYS 1088; 
Bentz v. Carleton, etc., Co., 114 App. 
Div. 865, 100 NYS 206; Russell Hard- 


ware, etc., Mfg. Co. v. Utica Drop 
Forge, etc., Co., 112 App. Div. 703, 98 
NYS 777; Brennan v.: Gale, 44 App. 


Div. 396, 61 NYS 6; Standard Fashion 
Co. v. Siegel-Cooper Co., 44 App. Div. 
121, 60 NYS 739; Middleton v. Ames, 
41 App. Div. 498, 58 NYS 645; Read v. 
Lozin, 31 Hun 286; O’Reilley v. 
Kingston, 30 Hun 508; Sheldon v. 
Woodworth, 24 Hun 495; Dane v. 
Liverpool, ete., Ins. Co., 21 Hun 259; 
Barnes v. West, 16 Hun 68; Miner v. 
Gardiner, 4 Hun 132, 6 Thomps. & C, 
343; McLean v. East River Ins. Co., 
21 N. Y. Super. 700; McCullough v. 
Brodie, 13 N. Y. Super. 659, 13 HowPr 
346; Streat v. Rothschild, 12 Daly 95, 
12 AbbNCas 383 [aff 107 N. Y. 657 
mem, 14 NE 607 mem]; -Avery v. 
Sand, 41 NYS 53; Kain v. Delano, 11 
AbbPrNS 29; Townsend v. Hendricks, 
40 HowPr 143; Draper v. Day, 
HowPr 439; Hewitt v. Howell, 8 How 
Pr 346. See Dalzell v. Fahys Watch 
Case Co., 12. Misc. 357, 338 NYS 564 
(complaint for common- -law action 
not requiring the examination of a 
long account cannot be referred). 

N. D—Smith vy. Kunert, 17 N. D. 
120, 1ié NW 76. 

Or.—Craig v. California Vineyard 
Cov. 80: Or: (43546 P=421, 

S. C.—Etheredge v. Porter, 
CGOAs 131° SH 768. 

Wis.—Winnebago County v. Dodge 
County, 125 Wis. 42, 103 NW 255. 

Examination of long account see in- 
Pras) Let: 

“Long account” see infra § 16. 


134 S. 


90. See statutory provisions. 

91. Ejichberg v. U. S. Shipping Bd. 
Emergency Fleet Corp., 273 Fed. 886. 

$2. See statutory provisions. 

93. Yohe’s App., 55 Pa. 121; Lange 
v. Stouffer, 16 Pa. 251. 

“Difficult questions of law:” 
Defined see infra § 20. 
Reference of see infra § 14. 

94., Yohe’s' App;, 55 Pa..121. 

95. Mann v. Alberti, 2 Binn. (Pa.) 
UA ae 

96. St. Louis v. Parker-Washing- 


ton Co.,.271 Mo. 229, 196 SW 767 [cer- 
tiorari den 245 U. S. 651 mem, 38 SCt 
11 mem, 62 L. ed. 5381 mem]; Wil- 
liams v. Chicago, etc., R. Co., 153 Mo. 
487, 54 SW 489. 


[a] Presumptions.—In the absenc2 
of showing to the contrary, it will 
be presumed that a case referred on 
default of a defendant was a refer- 
able case, for which his consent was 
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reference.?® 


Where the count.1 


Where the 
Where 


not necessary. 
ton, 18 NYS 879, 


97. Alexandria Canal Co. v. Swann, 
5 How. (U.'S:) 83, 12 L. ed. 60. 


$8. Termination of proceedings see 
infras§ <72) 


neon Preston v. Morrow, 66 N. Y. 


1. “Examination of long account” 
see infra § 17. 


“hong account” infra § 16. 
2. See statutory provisions. 


[a] In Colorado, under Mills Code 
Annot. § 204, (1) the court may prop- 
erly refer the ascertainment of the 
amount expended by a person in pos- 
session of property under a trust deed 
for taxes and for care of the premises 
(Barlow v. Hitzler, 40 Colo. 109, 90 
P 90) (2) and the amount such per- 
son: derived from rents and profits 
while in possession (Barlow v. Hitz- 
ler, supra). (3) The provision for 
compulsory reference is to be liberal- 
ly construed. Huston v. Wadsworth, 
Dy Colos iar 


[b] In South Carolina Code Civ. 
Proc. § 331, providing in part for a 
compulsory reference where an exam- 
ination of a long account is involved, 
must be considered in connection with 
Code Civ. Proc. § 312, specifying cases 
in which, unless waived, the trial 
must be by jury. Rainwater v. Mer- 
chants’, €te.,, Bank; 108 S.C. ily 93 
SE 770. 


[c] Reason for requiring a refer- 
ence where a long account is directly 
involved is because of the intrinsic 
difficulty of carrying on such an ex- 
amination before a jury, where the 
testimony in respect to charges and 
credits may be conflicting or the in- 
quiry complicated or intricate, mak- 
ing it exceedingly difficult for each of 
the jurors to keep in his mind every 
item and the testimony relating to it 
so as to enable the jury collectively 
to find a verdict which shall be ac- 
curate and in accordance with the 
proof. For this reason such an in- 
vestigation is sent to a referee, who, 
in addition to having the witnesses 
before him, takes their testimony 
down in writing, and, after the evi- 
dence is given, has ample time to go 
over it carefully in respect to every 
disputed item; to examine and scrut- 
inize accounts that may have been 
delivered, and letters, receipts, bills, 
and other papers that have passed 
between the parties, and in this way 
to arrive at a conclusion with a de- 
gree of care and deliberation that is 
impossible upon a jury trial. Mag- 
own v. Sinclair, 5 Daly (N. Y.) 63. 


{[d] Account of assignee..—Under 
Code Civ. Proc. 639, authorizing a 
referee to try issues requiring the 
examination of a long account, the 
court may refer an account of the as- 
signee of an insolvent. In re Raley, 
2 (Cal, 738, 65) Pi 190. 


[e] Account of principal on bond. 
—Under Rev. St. (1879) § 3606, au- 
thorizing a reference where the trial 
of an issue of fact shall require the 
examination of a long account, a 


Schwartz v. Lining- 
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the reference is authorized solely by reason of the 
consent of the parties and is terminated,°®* the orig- 
inal consent does not authorize the ordering of a new 


[§ 11] 2. Reference Relating to Issues of Ac- 
count—a. To Hear and Determine Issues—(1) Stat- 
utory Provisions—(a) Examination of Long Ac- 
Statutes in many jurisdictions provide that 
_a compulsory reference may be ordered where the 
examination of a long account is involved.? 
statutory provisions have been held applicable to 
both equitable and legal actions,* although there is 
authority that no such reference in a legal action is 


Such 


reference of accounts of a principal 
on a bond’ may be made. St. Louis 
Third Nat. Bank v. Owen, 101 Mo. 558, 
14 SW 632. 


{f] As dependent on multiplicity 
of issues.—In determining whether 
an action is a proper subject for refer- 
ence, it is not the number of items, 
so much as the multiplicity of the 
issues, that the court regards. 
Schmidt v. Rose, 6 Mo, A. 579. 


{[g] Issues of law cannot be re- 
ferred by authority of Judicature Act 
of L878" (86. & svi *Vict...6) GOS bt). 
Ormerod v. Todmorden Joint Stock 
et ye 8 Q. B. D. 664 (per Brett, 


[h] Mandamus proceeding's.—(1) 
A compulsory reference may be or- 
dered under Code Civ. Proc., § 1013, 
when the issues made upon the re- 
turn and answer to a writ of alterna- 
tive mandamus involve the examina- 
tion of a long account (Peo. v. Wads- 
worth) 61; \ Hower (GNa 0.) 357)) Gee) 
even though Code Civ. Proc. § 2088 
provides for a jury trial in such case 
unless the trial is waived or a con- 
sent reference is directed, the provi- 
sion being construed to apply to the 
ordinary issues of fact properly tri- 
able by jury (Peo. v. Wadsworth, su- 
pra). 

[i] “Matters of calculation,” with- 
in the meaning of Common L. Proc. 
Act (1852) § 94, include: (1) The 
amount due on a judgment after pay- 


ments made are deducted. National 
Assur, ete. Assoc, Vv. (Best, 2. Has 
N. 605, 157 Reprint 249. (2) The 


amount of costs due under a contract 
to pay costs of suit, less any pay- 


ments ‘made. National Assur., etc., 
Assoc. v. Best, supra. 
i | Presumption.—A compulsory 


reference according to statute is to be 
presumed in the absence of a state- 
ment in the record that the reference 
is by consent of the parties. Brooke 
v. Hamilton; 1. Mart. N: SS: (la. 632: 


{k] Power of court within mean- 
ing of Judicature Act, 1873 is to be 
construed to include all matters of 
account which might be compulsorily 
referred under Common: L. Proc. Act 


(1854) § 3. Ward v. Pilley, 57Q@. B. 
D. 427. 
[1] Settlement of part of account. 


—That one of the parties to an ac- 
count claims that a portion of the 
items embraced in it have been set- 
tled, which claim the other denies, 
will not prevent a compulsory, statu- 
tory reference and determination of 
all the dealings between the parties. 
Smith v. Scully, 66 Kan. 139, 71 P 249. 


{m] To fix water rates.—Where 
an extensive examination of accounts 
is necessary for the court to fix rea- 
sonable water rates, as required by 
St. (1895) e¢ 488, the court has pow- 
er to refer the matter. In re Janvrin, 
174 Mass. 514, 55 NE 381, 47 LRA 
319. > 

3. Rowland v. Rowland, 141 N. Y. 
485, 36 NE 504; Kings County Light- 
ing Co. v. Woodbury, 177 App. Div. 
451, 164 NYS 380; National Shoe, ete., 
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authorized.* 


action is brought in bad faith.‘ 


from the former one.® 


[§ 12] (b) Mutual Account.'° 


Bank v. Baker, 90 Hun 277, 35 NYS 
933 [aff 148 N. Y. 581 mem, 42 NE 1077 
mem]; Dane v. Liverpool, ete., Ins. 
Co... 21 Hun 259; Sloane v. United 
Feature Syndicate, 135 Misc. 365, 238 
NYS 91; Blake v. Harrigan, 14 NYS 
663, 20 NYCivProc 424. 


[a] In Wisconsin (1) while it has 
been stated that Rev. St. (1898) § 
2864, authorizing a compulsory refer- 
ence, is confined to actions at law 
(Jordan v. Warner, 107 Wis. 539, 83 
NW 946; Druse v. Horter, 57 Wis. 
644, 16 NW 14), (2) this limitation 
has been declared to be erroneous 
(Killingstad v. Meigs, 147 Wis. 511, 
133 NW 632, AnnCas1912D 1133; Win- 
nebago County v. Dodge County, 125 
Wis. 42, 103 NW 255). 


4 Grim v. Norris, 19 Cal. 140, 79 
AmD 206; Russell v. Alt, 12 Ida. 789, 
88 P 416, 13 LRANS 146; Mills v. 
Miller, 3 Nebr. 87; People’s Bank v. 
Helms, 140 S. C. 107, 1388 SE 622. 


5. Brown v. Bradshaw, 8 N. Y. Su- 
per. 635,,8) HowFr \176. 


6. Place v. Chesebrough, 4 Hun 
D717 [aff 63° N. Y. 3151). 


7. Place v. Chesebrough, supra. 


8. Betjemann y. Brooks, 52 Hun 
4 NYS 8138. 


9. Fine Arts Pictures Corp. v. Kar- 
zin, (Mo. A.) 29 SW (2d) 170. 


10. “Mutual account” see infra § 
18. 
See statutory provisions, 


{a] In District of Columbia Code 
of L. (1901) §§ 254-258, authorizing a 
reference to an auditor of law, cases 
based upon accounts (1) must be read 
according to the natural import of the 
language without resorting to subtle 
or forced construction (Lincoln v. 
Virginia Portland Cement Co., 49 App. 
33, 258 Fed. 505), (2) and is construed 
to require a mutual account (Hichberg 
v. U. S. Shipping. Bd. Emergency 
Fleet Corp., 273 Fed. 886). 


11. 


12. “Account on one side only” see 
infra § 19. 

13. See statutory provisions. 

14. “Difficult questions of law” see 
infra § 19. 

15. See statutory provisions. 

16. See statutory provisions. 

[a] In New York Code Civ. Proc. § 
1013, authorizing a compulsory ref- 


erence for the trial of issues and stat- 
ing in what cases the reference may 
be made, has been construed to mean 
that the requirement of no decision of 
difficult questions of law be involved, 
in the first clause, extends also to the 
second clause. Dane y. Liverpool, 
etc., Ins. Co., 21 Hun 259. 


It is no objection that the cause has 
once been tried by a jury and no objection then tak- 
en to the account,° that plaintiff is, insolvent and will 
be unable to pay the fees of the referee® or that the 
On the other hand, 
a reference should not be ordered on a new trial after 
reversal where the former trial shows the examina- 
tion of a long account was not necessary and there is 
no reason to suppose that the new trial will differ 
A reference for the exam- 
ination of a long account is legally a compulsory ref- 
erence even though the parties consented thereto. 
In some jurisdic- 
tions statutes authorize a compulsory reference 
where a mutual account is involved.1+ 

[§ 13] (c) Account on One Side Only.?? 
er statutory provision for a compulsory reference is 
where the trial of an issue of fact shall involve an 


REFERENCES 


count.” 


Anoth- 


17. Martin v. Hall, 26 Mo. 386; 
Doyle v. Doyle, 56 N. H. 567; Unter- 
myer v. Beinhauer, 105 N. Y. 121, 11 
NE 847; Camp v. Ingersoll, 86 _N. Y. 
433, 1 NYCivProc 340; Peo. v. Wood, 
54 Hun 438, 7 NYS 712 [rev on other 
grounds 121 N. Y. 522, 24 NH 952]; 
Willard v. Doran, etce., Co., 48 Hun 
402, 1 NYS 345; McCullough v. Brodie, 
13 N. Y. Super. 659, 13 HowPr 346; 
Lyddon, etce., Co. v. Harte, 183 NYS 
677; Ross v. New York City, 2 AbbPr 
NS (N. Y.) 266, 32 HowPr 164; Dewey 
v. Field, 13 HowPr (N. Y.) 437; Mc- 
Master v. Booth, 4 HowPr (N. Y.) 427, 
3 CodeRep 111; Van Rensselaer v. 
Jewett, 6 Hill (N. Y.) 373, 41 AmD 
750; Silmser v. Redfield, 19 Wend. 
(N. Y.) 21; Pierson v. Minnehaha 
County, 28 S. D. 534, 134 NW 212, 38 
LRANS 261; Ewart v. Kass, 17 S. D. 
220, 95 NW 915; Betcher v. Grant 
County, 9 S. D. 82, 68 NW 163. See 
In re Leigh, 3 Ch. D. 292 (‘questions 
of account” to be largely construed). 
But see American Saw Co. v. Trenton 
First Nat. Bank, 58 N. J. L. 438, 34 Al 
(holding that the word “account” in 
the statute as to reference is used in 
a legal significance and not in com- 
mon parlance). 


“Account” see Accounts and Ac- 
counting § 1 


18. Doyle v. Doyle, 56 N. H. 567; 
Camp v. Ingersoll, 86 N. Y. 433, 1 
NYCivProc 340; Willard v. Doran, ete., 
Co., 48 Hun 402, 1 NYS 345; Pierson 
v. Minnehaha County, 28 S. D. 534, 
134 NW 212, 38 LRANS 261; Hwart 
WAe IMA SS eel. 20, Ob MINEVWiL Gulia 
Betcher v. Grant County, 9 S. D. 82, 68 
NW 163. See King v. Hutchins, 28 N. 
H. 561 (an action for moneys received, 
in which a defense is that the moneys 
have been accounted for, is an ac- 
count). 


[a] Other definitions.—An account 
is: (1) “A computation or statement 
of debts and credits arising out of 
personal property bought or _ sold, 
services rendered, material furnished, 
and the use of property hired and re- 
turned.” McMaster v. Booth, 4 How 
Pr (N. Y.) 427, 428, 83 CodeRep 111. 
(2) “A detailed statement of the mu- 
tual demands in the nature of a debt 
and credit between parties arising out 
of contract or some fiduciary rela- 
tion.” Creve Coeur Lake Ice Co. v. 
Tamm, 138 Mo. 385, 39 SW 791; Itt- 
ner v. St. Louis Exposition, ete., As- 
soc., 97 Mo. 561, 11 SW 58 [cit Bouvier 
L. D.]; Dooley v. Barker, 2 Mo. A. 
325. (3) “One made up of the deal- 
ings of the parties with one another.” 
Camp: .v. Ingersoll, 86° N.Y. 4838, 1 
NYCivProc 340; Morse v. Morse Dry 
Dock, etc., Co., 111 Mise. 715, 181 NYS 
175; Aronin v. Philadelphia Casualty 
Co., 54 Misc. 630, 104 NYS 810; Ded- 


[§§ 11-15 


account on one side only.1% 

[§ 14] (d) Difficult Questions of Law.'* In some 
jurisdictions an express statutory requirement?® for 
the compulsory reference of issues involving accounts 
is that the trial will not require the decision of dif- 
ficult questions of law.*® 

[§ 15] (e) Construction of Terms—aa. “Ac- 
The term “account,” as used in the statutes, 
is an account in the ordinary acceptation of that 
term,!7 that is, charges and credits between the par- 
ties,t® but it has been said that whatever presents 
the same kind of difficulties as a strict account for 
the action of a jury should be sent to a referee.19 
account stated is not such an account?® nor is a bill 
of particulars.*? 
damage arising from breach of contract or otherwise 
is not an account,?” although, where the claim for 
damages is incidental only, exceptions exist in the 


An 


So a claim to several items of 


dition v. Richley, 19 Wend. (N. Y.) 
[b] It means an account in fact 


kept by one party or the other—a se- 
ries of charges made at various times 
as the transactions occurred. Druse 
v. Horter, 57 Wis. 644, 16 NW 14. 


[ce] It relates to some matter of 
debt or credit between parties and im- 
plies that one is responsible to an- 
other because of a contract or some 
fiduciary relation. Whitwell v. Wil- 
lard, 1 Metc. (Mass.) 216. 


[ad] Test.—(1) The character of 
Plaintiff's claim (Tunison v. Snover, 
56 N. J. L. 41, 28 A 310; Gopsill v. 
Hervey, 34 N. J. L. 435) (2) and not 
the issue made upon it (Gopsill v. 
Hervey, supra) constitutes the test. 


[e] Single fact cannot constitute 
an account. American Saw Co. v. 
Trenton First Nat. Bank, 58 N. J. L. 
438, 34 A 1. : 

[f] Actions in which account held 
not involved.—Seaman vy. Mariani, 1 
Cal. 336; Alford v. Buford, etc., Impl. 
Co., 7 Kan. A. 754, 53 P 530; Konheim 
v. Harvis, 148 App. Div. 238, 132 NYS 
1028; Lindner v. Starin, 128 App. Div. 
664, 118 NYS 201 [rev 60 Misc. 431, 
113 NYS 652]; Middleton vy. Ames, 
41 App. Div. 498, 58 NYS 645; Knope 
v. Nunn, 75 Hun 287%, 26 NYS 1074; 
Miner v. Gardiner, 4 Hun (N. Y.) 132, 
6 Thomps. & C. 343; Hall v. Craige, 
65 N.C. 512-Kelly v: Oksall’ £7 Seb. 
185, 95 NW 913, 17 S. D. 392, 97 NW 
11; Betcher v. Grant County, 9 S. D. 
82, 68 NW 163. 


[g] Actions in which account held 
involved.—Marlar v. State, 62 Miss. 
677; Kline Cloak, etc., Co. v. Morris, 
293 Mo. 478, 240 SW 96; Southern 
Home Ins. Co. v. Hardin, 146 S. C. 175, 


143 SH 544; Chicago, etes R. Co. v. 
Faist, 87 Wis. 360, 58 NW 744. 
19. Hossack vy. Heyerdahl, 38 N. 


Y. Super. 391. 


20. International Worsted Mills v. 
Priestleys, Ltd., 201 App. Div. 547, 
194 NYS 545; Sartorius v. Gottlieb, 80 
App. Div. 112, 80 NYS 159; Peabody 
v. Cortado, 21 NYS 680; Cuming v. 
Whiting, 9 NYSt 830, 12 NYCivProc 
443; Rowell v. Giles, 53 HowPr (N. 
Y.) 244; Marsen v. Philadelphia Arch 
Iron Co., 1 NYMonthLBul 20; Baker 
v. Walsh, 9 NYWklyDig 18. 


21. Dickinson vy. Mitchell, 19 AbbPr 
CNESYia) e28i6e 


22. U. S.—Oklahoma Gas, ete., Co. 
v. Bates Expanded Steel Trust Co., 
34, BF. (2d) 547, 

Colo.—Harris v. Thompson, 61 Colo. 
87, 156, P 149. - 
Mo.—Elks Inv. Co. v. Jones, 187 SW 
71; Creve Coeur Lake Ice Co. v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 15-16] 


case of fire?* and marine insurance.”4 
only question in dispute does not relate to the items 
of the account, a reference is not proper.?° 


[§ 16] bb. “Long Account.” <A 


as the term is used in statutes in some jurisdictions 
in providing for a compulsory reference,?® is not 
subject to any precise definition, but each ease is to 
A question as to 


27 


be determined on its own facts. 


Tamm, 138 Mo. 385, 39 SW 791. 


N. J.—Tunison vy. Snover, 56 N. J. Ll. 
41, 28 A 310. 


N. Y.—Empire State Tel., etc., Co. v. 
Bickford, 142 N. Y. 224, 36 NE 881; 
Johnson v. Atlantic Ave. R. Co., 139 
N. Y. 449, 34 NE 925;- Untermyer v. 
Beihauer, 105 N. Y. 521, 11 NE 847; 
Morrison v. Bénthuysen, 103 N. Y. 
675, 9 NE 180; Camp v. Ingersoll, 86 
N. Y. 433; Dewey v. National Surety 
Co., 222 App. Div. 783, 225 NYS 335; 
Allentown Rolling Mills v. Dwyer, 26 
App. Div. 101, 49 NYS 6245" Bell v. 
New York, 11 Hun 511; McDonnell v. 
Stevens, 9 Hun 28; Sharp v. New 
York, 31 Barb. 578, 9 AbbPr 426, 18 
HowPr 2138; Childs v. Mayer, 1 Silv. 
Sup. 335, 5 NYS 340; Ross v. Combes, 
3d N. Y. Super. 289; Aronin v. Phila- 
delphia Casualty Co., 54 Mise. 630, 104 
NYS 810; Brian y. Williams, 24 Misc. 
392, 53 NYS 551; Blake v. Harrigan, 
14 NYS 663, 20 NYCivProec 424; Good- 


fellow v. Wolcott, 12 NYSt 620; 
Dewey v. Field, 13 HowPr 437; Mc- 
Cullough v. Brodie, 13 HowPr 346; 


Van Rensselaer v..Jewett, 6 Hill 373, 
41 AmD 750; Thomas v. Reab, 6 Wend. 
503. Contra Chambers v. Appleton, 84 
ING Ye 64:92 

N. C.—Wiley v. Logan, 96 N. C. 510, 
2 SE 598. 


S. D.—Pierson v. Minnehaha Coun- 
ty, 28 S. D. 534, 134 NW 212, 38 LRA 
NS 261; Ewart v. Kass, 17 S. D. 220, 
95 NW 915. 


Wis.—Brillion Lumber Co. v. Bar- 
nard, 131 Wis. 284, 11 NW 483; An- 


drus v. Home Ins. Co., 73 Wis. 642,- 


41 NW 956, 3 LRA 271. 


[a] Thus, in an action for breach 
of contract where questions of admis- 
sibility of evidence and_ technical 
questions would be so presented to an 
auditor as to require a lengthy and 
expensive report and on the other 
hand, plaintiff has sufficient informa- 
tion to prove the point, a reference to 
determine the amount of damages is 
improper. Oklahoma Gas, etc., Co. v. 
Bates Expanded Steel Trust Co., 34 
FB. (2d) 547. 


23. See Fire Insurance § 765. 


24. See Marine Insurance § 566 
note 37 [a]. 


25. Colo.—Wilson v. Union Distill- 
ing Co., 16 Colo. A. 429, 66 P 170. 


Ga.—Bush v. Murphey, 113 Ga. 345, 
38 SE 828. 


Mich.—Freeman v. Millen, 232 Mich. 
271, 205 NW 122. 


Mo.—B. Roth Tool Co. v. Champ 
Spring Co., 146 Mo. A. 1, 123 SW 513; 
Snyder v. Crutcher, 137 Mo. A. 121, 118 
SW 489; Kenneth Inv. Co. v. National 
Bank of Republic, 96 Mo. A. 125, 70 
SW 173. 


N. J.—American Saw Co. v. Trenton 
First Nat. Bank, 58 N. J. L. 438, 34 
tAS Al: 


N. Y.—Leary v. Albany Brewing 
Co., 66 App. Div. 407, 72 NYS 657; Burt 
v. Nafis, 73 Hun 574, 26 NYS 184; 
Pawn vy. Irwin, 73 Hun 182, 25 NYS 
871; Magown v. Sinclair, 5 Daly 63; 
Western Union Tel. Co. v. White, 137 
NYS 689; Cumming vy. Whiting, 9 
NYSt 830; Van ‘Rensselaer v. Jewett, 
6 Hill 373, 41 AmD 750. See Nicoll v. 
Haas, 5 App. Div. 206, 39 NYS 205 
(holding items in dispute involve an 
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REFERENCES 


Where the 


“long account,” 


account.?° 


account). 


N. C.—Peyton v. Hamilton-Brown 
Shoe Co., 167 N. C. 280, 83 SE 487. 


But see U. S. Rolling Stock Co. v. 
Johnston, 67 Wis. 182, 30 NW 211 (a 
reference may be ordered even theugh 
defendant has pleaded a general’ de- 
nial of all liability). 


[a] Illustration.—When the sole 
question is with respect to certain 
forgeries, there cannot be a compul- 
sory reference ordered by the court. 
Kenneth Inv. Co. v. National Bank of 
Republic, 96 Mo. A. 125, 70 SW 173; 
American Saw Co. v. Trenton First 
Nat. Bank, 58 N. J. L. 438, 34 Al. 


[b] Where accounting has previ- 
ously been made a reference is im- 
proper. McGillis v. Hogan, 85 Ill. A. 
194 [aff 190 Ill. 176, 60 NE 91]; Cole 
v. Mudge, 222 Mich. 341, 192 NW 643. 


26. See supra § 11. 


27. Martin v. Hall, 26 Mo. 386; 
Camp v. Ingersoll, 86 N. Y. 433, 1 NY 
CivProc 340; Batchelor v. Albany City 
Ins. Co., 31 N. Y. Super. 346, 6 AbbPr 
NS 240, 37 HowPr 399; McLean v. 
East River Ins. Co., 21 N. Y. Super. 
700; McQuade vy. Cooper, 12 NYS 836; 
Salem Traction Co. v. Anson, 41 Or. 
562, 69 P 675; Mitchell v. Oregon 
Women’s Flax-Fiber Assoc., 38 Or. 
503, 63 P 881. 


{a] Long account is a series of 
charges made at various times as the 
transactions occurred. Druse y. Hor- 
ter, 57 Wis. 644, 16 NW 14. 


[b] Accounts held ‘long’ ac- 
counts.—(1) Sixteen hundred items. 
Davis v. St. Louis, etc., R. Co., 25 Fed. 
786. (2) One thousand items. Na- 
tional Shoe, etc., Bank v. Baker, 148 
N. Y. 587, 42 NE 1077.- (8) Several 
hundred items. Starin v. Fonda, 107 
App. Div..539; 95 NYS 379. (4) Five 
hundred items. Fowler v. Metzger 
Seed, etc., Co., 131 Wis. 633, 111 NW 
677. 1060" Four 
three items. Garvey v. Garvey, 156 
Ky. 664, 161 SW 526. (6) Four hun- 
dred items. Vega v. Co-op. Creamery 
Assoc. v. Craft, 180 App. Div. 267, 167 
NYS 481. (7) Two hundred and 
seventy-one items. Craig v. McNich- 
ols Furniture Co., (Mo. A.) 187 SW 
793. (8) One hundred and eighty 
items. McDonald v. American Mortg. 
Co:, 1% Ori 7626521" iP) $83.) 7-69), One 
hundred and _ thirty-three items. 
Cochrane Carpet Co. v. Howells, 86 
Hun 243, 33 NYS 309. (10) One hun- 
dred items. North American Finance 
Corp. v. Cannavan, 130 Kan. 468, 286 
P 248; Van Orden v. Tilden, 13 Daly 
(N. Y.) 396; Shepard v. Eddy, 2 NYS 
534, 15 NYCivProc 403; Crocker v. 
Currier, 65 Wis. 662,27 NW 825. (11) 
Ninety items. Ittner v. St. Louis Ex- 
position, etc., Assoc., 97 Mo. 561, 11 
SW 58; Hibbard v. Commercial Alli- 
ance L. Ins. Co., 4 Misc. 422, 24 NYS 
332 [aff 141 N. Y. 549, 36 NE 343]. 


(12) Seventy-five items. Ford v. 
Porter, 32 N. H. 376. (13) Fifty 
items. National Union F.. Ins. Co. v. 


Nevils, 217 Mo. A. 680, 274 SW 503. 
(14) Forty-two items. Fransico v. 
Rowland, 14 Mo. A. 600. (15) Forty 
items. Davis v. Coddington, 7 AlbLJ 
(N. Y.) 346. (16) Twenty-eight items. 
Smith v. Haley, 41 Mo. A. 611. (17) 
Twenty-seven items. Shipman  v. 


hundred .and thirty- | 
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the value of the fee and the amount of the rental loss 
in land taken by a railroad company does not in- 
volve a long account.?§ 
are awarded in lieu of a decree for specific perform- 
ance, the question of amount does not involve a long 
Where there is but one transaction,®°® 
where there is a single purchase consisting of many 


Moreover, where damages 


State Bank, 3 Silv. Sup. 106, 6 NYS 
292. (18) Twenty-six items. Welsh 
v. Darragh, 52 ‘ 590: (19) 
Twenty-five items. Ajax Rubber Co. 
v. White, 216 Mo. A. 283, 264 SW 466. 
(20) Twenty-four items. In re Leigh, 
SH Ola IBY ee (21) Twenty items. 
Briscoe v. Kinealy, 8 Mo. A. 76; York 
v. McKeever, 101 Misc. 690, 167 NYS 
881; Masterton v. Howell, 10 AbbPr 
(N. Y.) 118; Astor Co. v. Dengel, 161 
Wis. 1, 152 NW 460; Turner v. Nacht- 


sheim, 71 Wis. 16, 36 NW 637. (22) 
Sixteen items. Bamberger v. Duden, 
9) UN YS G85r (23) Fifteen items. 


Sutton v. Wegner, 74 Wis. 347, 43 NW 
167. (24) Seven items, some being 
composed of numerous articles and 
charges. Marcile v. Saltzman, 6 NY 
St 48. (25) Two items, but one was 
an aggregate of smaller bills. Wil- 
liams v. Allen, 48 HowPr (N. Y.) 357. 
(26) Miscellaneous. Ritchie v, Tope- 
ka, 91 Kan. 615, 138 P 618; Culbert- 
son v. Iola Portland Cement Co., 87 
Kan. 529, 125 P 81, AnnCas1914A 610; 
Johnston v. Star Bucket Pump Co., 
274 Mo. 414, 202 SW 1143; W. T. Raw- 
leigh Medical Co. v. Woodward, (Mo. 
A.) 230 SW 647; Reifschneider v. 
Beck, 148 Mo. A. 725, 129 SW 232; 
Mulloy v. Mulloy, 131 Mo. A. 654, 111 
SW 843; Peo. v. Connolly, 212 App. 
Div. 102, 207 NYS 525; Tyddon, etce., 
Co. v. Harte, 183 NYS 677; Greims v. 
Utica Gas, etce., Co., 110 Misc. 728, 180 
NYS 667; Ellsworth Collieries Co. v. 
Pennsylvania R. Co., 94 Misc. 659, 159 
NYS 1020; Galvin v. Petersen, 64 
Misc. 44, 117 NYS 804; Deeves v. Met- 
ropolitan Realty Co., 6 Misc. 91, 26 
NYS 23 [aff 141 N. Y. 587, 36 NE 739]; 
McQuade v. Cooper, 12 NYS 836; Steb- 
bins v. Cowles, 30 Hun 523, 4 NYCiv 
Proc 302, 66 HowPr 28; Murchison 
Nat. Bank v. Evans, 191 N. C. 535, 132 
SE 563; Farmers’, ete., Nat. Bank v. 
Foster, 132 S. C. 410, 129 SH. 629: BE: 
A. Beall Co. v. Weston, 83 S. C. 491, 
65 SE 823; Greenwood Granite, etc., 
Co. v. Ware Shoals Mfg. Co., 78 S. C. 
169, 58 SE 765. 


_[e] Accounts held not “long” ac- 

counts.—(1) Five items. Dickinson 
Vo oMitehell, 19" AbbiPr 1CNe hye) 2ser 
(2) Four items. Parker v. Snell, 10 
Wiend: VON. Yin) Sava) C3) Dhreesitems. 
J. R. Watkins Medical Co. v. Hamm, 
89 Kan. 138, 130 P 650; Kent v. High- 
leyman, 28 Mo. A. 614; Dooley v. 
Barker, 2 Mo. A. 325; Mitchell v. 
Oregon Women’s Flax-Fiber Assoc., 
38 Or. 503, 63 P 881. (4) Two items. 
Harris v. Mead, 16 AbbPr (N. Y.) 257. 
(5) One item. Miller v. Hooker, 2 
HowPr (N. Y.) 171. (6) Miscella- 
neous. Klingenberg v. Davis, 219 Mo. 
A. 1, 268 SW 99; Barger v. Beach, 
142 Mo. A. 389, 127 SW 120; Fisher v. 
Tuttle, 164 App. Div. 216, 149 NYS 673; 
Searle v. Halstead, 67 Misc. 563, 124 
NYS 811; Smith v. Brown, 3 HowPr 
(N. Y.) 9; Sumter Hardwood Co. v. 
Fitchette, 133 S. C. 149, 130 SE 881. 


28. Doyle v. Metropolitan El. R. 
Co., 1 Mise. 376, 20 NYS 865, 29 Abb 
eae 272, Laff 186 N. Y. 505, 32 NE 

Ac 


29. Standard Fashion Co. v. Siegel- 
Cooper Co., 44 App. Div. 121, 60 NYS 
739; Stevenson v. Buxton, 37 Barb. 
(N. Y.) 138, 15 AbbPr 352. 


30. Sartorius v. Gottlieb, 80 App. 
Div. 112, 80 NYS 159. 
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items,?! or where services are all performed under 
one contract,**? a long account is not involved so as to 

The only test seems to be 
whether the account is so long that the jury cannot 
keep the items in their minds and give each item its 


authorize a reference. 


proper weight and application.*® 


[§ 17] cc. “Examination of Long Account.” 
term “examination of a long account” as used in the 
statutes** does not mean the examination of it to as- 
certain the result or effect of it,°° but the proof by 
testimony of the correctness of the items composing 
The mere fact that entries in books of account 
will be put in evidence does not make the action one 
necessarily requiring the examination of a long ac- 


it 36 


count.87 


[§ 18] dd. “Mutual Account.” 


counts,” within the meaning of the statutes,*® arise 
where each party has rendered services or sold arti- 
eles of property to the other with the express or 
‘implied understanding that their respective claims 


31. Barger v. Beach, 142 Mo. A. 
389, 127 SW 120; Whitaker v. Des- 
fosse, 20 N. Y. Super. 678; Swift v. 
Wells, 2 HowPr 79; Stewart v. El- 
wele, 3 CodeRep 139. 


32. Couser v. Thayer, (Mo. A.) 204 
SW 27; Russell v. McDonald, 125 App. 
Div. 844, 110 NYS 950; Smith v. Lon- 
don Assur. Corp., 114 App. Div. 868, 
100 NYS 194; Leary v. Albany Brew- 
ing Co., 66 App. Div. 407, 72 NYS 
657; Levine v. Royal Bank, 61 Misc. 
226, 113 NYS 523; Greims v. Utica 
Gas, etc., Co., 110 Misc. 728, 180 NYS 
667. 

[a] Actions by physicians for 
medical services.—Nicoll vy. Haas, 5 
App. Div. 206, 39 NYS 205; Simmons 
v. Bigelow, 3 Silv. Sup. 344, 6 NYS 
445; Fowler v. Peck, 51 Misc. 645, 99 
NYS 816. 


33. Kan.—Weakley v. Cherry Tp., 
63 P 433. 


a H.—Sargent v. Putnam, 58 N. H. 
182. 


Ni “Y¥.—Spence v. Simis, 187 N. Y. 
616, 33 NE 554; Konheim v. Harris, 
148 App. Div. 238, 132 NYS 1028; 
Smith v. London Assur. Corp., 114 
App. Div. 870, 100 NYS 194; Richards 
v. Stokes, 
246; Morse v. Morse Dry Dock, etc., 
€o., 111 Mise: 715, 181 NYS 175; York 
v. McKeever, 101 Misc. 690, 167 NYS 
881; Ellsworth Collieries Co. v. Penn- 
sylvania R. Co., 94 Misc. 659, 159 NYS 
1020; Searle v. Halstead, 67 Misc. 560, 
124 NYS 811 [mod on other grounds 
139 App. Div. 184, 128 NYS 984]; 
George F. Lee Coal Co. v. Meeker, 43 
Misc. 162, 88 NYS 190; Weidenfeld v. 
Woolfolk, 26 Misc. 150, 56 NYS 740; 
Sterling Engine Co. v. Church, 187 
NYS 257 [rev on other grounds 197 
App. Div. 924 mem, 188 NYS 852 
mem]; Davidson v. Equitable Life, 
ete., Soc., 118 NYS 490; McQuade v. 
Cooper, 12 NYS 836. 


N. D.—Smith v. Kunert, 
120, 115 NW 76. 


Okl.—Grainola State Bank v. Shell- 
enberger, 81 Okl. 204, 197 P 436. 


Or.—Salem Tract. Co. v. Anson, 41 
Or. 562, 69 P 675; Mitchell v. Oregon 
Women’s Flax-Fibre Assoc., 38 Or. 
503, 63 P 881. 


S. C.—Moody v. Dudley Lumber Co., 
136 S. C. 327, 134 SH 369; Sumter 
Hardwood Co. v. Fitchette, 133 S. C. 
149, 180 SE 881. 


[a] Rule applied.—(1) An action 
for advances, less credits for supplies 
received from defendant, is not refer- 


LT Nes: 


1 App. Div. 305, 37 NYS. 
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[$§ 16-20 


shall, upon settlement, be offset to the extent of the 
smaller claim,*® and it is immaterial whether one 
party kept one side and the other party the other side 
of the account.*® 

[§ 19] ee. “Account on One Side Only.” The 
term “account on one side only,” as used in the stat- 
utes,t? has been construed to mean an account in 
which there are charges by one party only against 
the other party,+2 and as not intended to exclude a 
long account of charges in favor of one party and 
credits of payments thereon by the other party.** 

[§ 20] ff. “Difficult Questions of Law.’’** 
der to come within the statutory limitation of the 
power to order a compulsory reference as involving 


In or- 


the decision of difficult questions of law*® the ques- 


“Mutual  ace- 


able since the jury could intelligent- 
ly decide the issues. Sumter Hard- 
wood Co, v. Fitchette, 133 S. C. 149, 130 
SE 881. (2) A simple counterclaim 
for work, labor, and materials can be 
understood by a jury and is not ref- 
erable. Karpas v. Brussel, 224 App. 
Div. 33, 229 NYS 528. 


34. See supra § 11. 


35. Smith v. Ohio Miller’s Mut. F. 
Ins. Co., 320 Mo. 146, 6 SW (2d) 920, 
927 [quot Cyc]; Streat v. Rothschild, 
12 Daly (N. Y.) 95; Magown v. Sin- 
clair, 5 Daly (N. Y.) 68; Reiser v. 
Plath, 18 NYS 272. 


36. Smith v. Ohio Miller’s Mut. F. 
Ins. Co., 320 Mo. 146, 6 SW (2d) 920, 
927 [quot Cyc]; Doyle v. Doyle, 56 
N. H. 567; Magown v. Sinclair, 5 Daly 
ak Y.) 68; Reiser v. Plath, 13 NYS 


[a] Contest as to correctness of 
charges.—The examination of a long 
account, which will warrant a com- 
pulsory reference, imports an actual 
contest as to the correctness of the 
different charges, or at least of sev- 
eral of them, a prolonged examination 
of witnesses on the issue, and a ju- 
dicial inquiry and determination as to 
each one of numerous litigated items. 
Cassidy v. McFarland, 139 N. Y. 201, 
34 NE 893; Deeves v. Metropolitan 
Realty Co., 6 Misc. 91, 26 NYS 238 [aff 
141 N. Y. 587, 36 NE 739]. 


[b] Necessity of mere formal 
proof of the details of a claim is in- 
sufficient to warrant a reference on 
such ground. Cassidy v. McFarland, 
139 N. Y. 201, 34 NE 898. 


[ec] Whether case falls within the 
statute need not be determined where 
the case requires the taking of an ac- 
count for the information of the 
court. Trump v. Mikell, 105 S. C. 280, 
89 SH 645. 


87. Smith v. Ohio Millers’ Mut. F. 
Ins. Co., 320 Mo. 146, 6 SW (2d) 920, 
927 [quot Cyc]; Streat v. Rothschild, 
12 Daly (N. Y.) 95; Betcher v. Grant 
County, 9 S. D. 82, 68 NW 163. 


38. See supra § 12. 


39. Lapham v. Kansas, etc., Oil, 
ete., Co., 87 Kan. 65, 123 P 868, AnnCas 
1918D 813. 


[a] Other statements.—(1) Mutu- 
al accounts are involved where made 
up on the one side of numerous items 
of goods sold and money paid and on 
the other side by items of goods re- 
turned and drafts not treated as pay- 
ment of the accounts but as deposits 
to be drawn upon. Williams v. El- 


tions of law must be of real difficulty.*® 
are not confined to those arising out of the facts pre- 
sented by the issues in the case;*7 they may grow 
out of their very character, and the evidence neces- 
sary to their investigation.*§ 


But they 


liott, 17 Kan. 523.. (2) Mutual ac- 
counts arise where each ‘party has 
rendered services or sold articles of 
property to the other with the express 
or implied understanding that their 
respective claims shall, upon settle- 
ment, be offset to the extent of the 
smaller claim. Gresty v. Briggs, 127 
Kan. 1151;252' P4168... ¢3) ‘The term 
means a reciprocity of dealing, charg- 
es and credits on both sides—each 
party having a cause of action against 
the other. Gresty v. Briggs, supra. 
(4) Where one party extends credit 
and charges in an account and the 
other party makes specific payments 
of items thereof, even though each 
keeps an account, it is not a proper 
mutual account within the statutory 
meaning. Lapham vy. Kansas, etc., 
Oil\ete.,. Cos, 87 Kant 165; 123° PB 863; 
AnnCas1913D 813. 


40. Gresty v. Briggs, 127 Kan. 151, 
252 P 178; Lapham vy. Kansas, etce., 
Oil, “ete. .Co,, 8% Kan.o65,-123) P $63; 
AnnCas1913D 813. 


41. See supra § 13. 

42. Lapham v. Kansas, ete., Oil, 
ete.,..Cos) 87 Kam, 65,1123 Pi S63) -Ann 
Cas1918D 813. 

43. Lapham v. Kansas, ete., Oil, 
etc., Co., supra. . 

44. Showing as to in motion pa- 
pers: ’ 

UP hse party see infra § 50 notes 
—86. 
Of opposing party see infra § 54. 
45. See supra § 14. 


46. Magown v. Sinclair, 5 Daly (N. 
YY.) 63; Woollard v. Albany, 190 NYS 
741; Ives v. Vandewater, ‘1 HowPr 
(N. Y.) 168; Anonymous, 5 Cow. (N. 
X.). 423. See National Shoe, etce., 
Bank v. Baker, 90 Hun 277, 35 NYS 
933 [aff 148 N. Y. 581, 41 NB 1077] 
(questions must be of ‘great intrica- 
cy’); Codwise v. Hacker, 2 Cai. (N. 
Y.) 251 (requirement of decision of 
important principles of law held 
strong reason against reference). 


[a] Thus issues in an action by a 
trustee in bankruptcy, concerning 
whether a promissory note was exe- 
cuted by the president of a corpora- 
tion without consideration, was un- 
authorized by directors, procured by 
threats, intimidation, and coercion, 
and payment on the note was without 
consideration and was ultra vires, do 
not raise difficult questions of law. 
Woollard v. Albany, 190 NYS 741. 


47. Goodyear v. Brooks, 27 N. Y. 
Super. 682, 2 AbbPrNS 296. 


48. Goodyear v. Brooks, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


General. 


action.°° 


accounting.°? 


49. Hastings v. Cunningham, 35 
Cal. 549; Williams v. Benton, 24 Cal. 
424; Clow V.-Harper, 3 Ex. D. 198. 


And see infra note 50 [a] (3). 


50. Olson v. Harvey, 68 Colo. 180, 
188 P 751; Huston v. Wadsworth, 5 
Colo. 213; Winnebago County v. 


Dodge County, 125 Wis. 42,103 NW 
255; Jordan v. Warner, 107 “Wis. ay), 
83 NW 946; Littlejohn v. State Uni- 
versity, 71 Wis. 437,37 NW 346; Hurl- 
butt v. Barnett, [1893] 1 Q. 18 rite 
Knight v. Coales, LOL GG) sss) tee 00), 
Ward v. Pilley, 5.'Q. B. D. 427; Browne 
v. Emerson, 17 C. B. 361, 84 ECL 361, 
139 Reprint 1112; Martin v. Fyfe, 49 
L. T. Rep. N. S. 107; Reece v. Chaf- 
fers, 7 L. T. Rep. N. S. 781. See Itt- 
ner v. St. Louis Exposition, etc., As- 
soc., 97 Mo. 561, 11 SW 58 (reference 
held proper even though one claim 
was for damages, an incidental issue); 
Dane County v. Dunning, 20 Wis. 210 
(permitting a reference in an action 
on a penal bond). 


{a] 
text rule has been upheld (Hill v. 
Reynolds, 119 App. Div. 689, 104 NYS 
303; Connor v. Jackson, 53 App. Div. 
322, 65 NYS 693; Weber v. Hearn, 
7 App. Div. 306, 40 NYS 273; Nation- 
al Shoe, etc., Bank v. Baker, 90 Hun 
277, 35 NYS 933 [aff 148 N. Y. 581, 42 
NE 1077]; Place v. Chesebrough, 4 
Hun 577- [aff 63 N: Y. 315]; Batche- 
forsy. Albany, City. Ins s3Cot, 3h, Ne vY¥e 
Super. 346, 6 AbbPrNS 240, 37 How 
Pr 399; Whitaker v. Desfosse, 20 N. 
Y. Super. 678; Price v. Parker, 44 
Mise. 582,,90 NYS 98; McKinney v. 
London, 18 Misc. 564, 42 NYS 469; 
Goodyear v. Brooks, 2 AbbPrNS 296; 
Hall v. U. S. Reflector Co., 14 NY Wkly 
Dire Le pait 8S Nes Ye ODo1), Ca) cas, 
for instance, where it is discernible 
from the pleadings that it will be nec- 
essary to examine a long account, not- 
withstanding a claim for damages set 
up in the complaint, where it is ap- 
parent that only nominal damages 
can be recovered (Barnett v. Scribner, 
78 Hun 270, 29 NYS 262), (3) it has 
also been held that in order to au- 
thorize a compulsory reference, all 
the causes of action alleged must be 
referable (Wheeler v. Falconer, 30 N. 
Y. Super. 45; Evans v. Kalbfleisch, 
16 AbbPrNS (N. Y.) 13; Townsend 
v. Hendricks, 40 HowPr (N. Y.) 143. 
See Maryott v. Thayer, 39 N. Y. Su- 
per. 417 [pointing out that the doc- 
trine has been superseded by recent 
restrictory decisions]; Ross v. 
Combes, 37 N. Y. Super. 289). (4) 
An order of reference on the trial of 
an action, one of the issues of which 
involves the examination of a long 
account, is not rendered erroneous on 
the suggestion that such issue is not 
a material issue. Lawless v. O’Ma- 
honey, 9 AbbPrNS 44. 

51. See supra §§ 11, 16. 

52. Jones v. Parker, 26 N. H.. 20; 
National Shoe, etc., Bank v. Baker, 90 
Hun 277, 35 NYS 938 [aff.148 N. Y. 
581 mem, 42 NE 1077 mem]; New 
York v. Genet, 67 Barb. (N. Y.) 275; 
Davidson v. Equitable Life, etc., Soc., 
118 NYS 490; Loomis v. Stuart, (Tex. 
Civ. A.) 24 SW 1078; Brillion Lumber 
Co. v. Barnard, 131 Wis. 284, 111 NW 
483. 

53. Winnebago County, v. Dodge 
County, 125 Wis. 42, 103 NW 255. 


[a] In New Jersey (1) where Re- 


[§ 21] (2) Where Other Issues Involved—(a) In 
Although there is authority to the con- 
trary,*® all the issues of fact in the action need not 
relate to an account to authorize a reference of the 
And an action, in order to be referable 
as involving a long account,®! need not necessarily 
be an action based on an account or an action for an 
Where the principal 


In New York (1) while the 


REFERENCES 


accounting, 


laterally®> or 


issues presented 


motu to refer causes in which mat- 
ters of account are in controversy, 
the test is the character of the claim 
(Tunison v. Snover, 56 N. J. L. 41, 28 
A 310; Gopsill v. Hervey, 34 N. J. L. 
435) (2) and not the issue of record 
(Tunison y. Snover, 56 N. J. L. 41, 28 
Tee Gopsill v. Hervey, 34 N. J. L. 


54. Mo.—Smith v. Ohio Millers’ 
Mut. Fire Ins. Co., 320 Mo. 146, 6 SW 
(2d) 920; Ittner v. St. Louis Exposi- 
Bee ete., Assoc, 97 Mo. 561, 11 SW 


Book H.—Jones v. Parker, 26 N. H. 


N. pene ee v. Metropolitan Bl. R. 
Co., 1386 N. Y. 505, 32 NE 1008; Camp 
v. Ingersoll, 86 N.Y. 433; Amsden Vv. 
Traders’ Nat. Bank, 182 App. Div. 474, 
170 NYS 316; Kings County Lighting 
Co. v. Woodbury, 177 App. Div. 451, 
164 NYS 380; Bentz v. Carleton, etc., 
Co., 114 App. Div. 865, 100 NYS 206; 
Importers’, etc., Nat. Bank v. Werner, 
54 App. Div. 435, 66 NYS 996; Lover- 
in v. Lenox Corp., 35 App. Div. 263, 54 
NYS 724; Coit v. Goodhart, 5 App. 
Div. 115, 39 NYS 47; Mitchell v. Oli- 
ver, 56 Hun 208, 9 NYS 367; Keller 
v. Payne, 51.Hun 316, 4 NYS 227; 
Ludlow v. American Exch. Bank, 59 
Barb. 509; Risley v. Jewett, 3 Silv. 
Sup. 278, 6 NYS 315; DeGraff v. Mac- 
kinley, 38 N. Y. Super. 203; Turner 
v. Taylor, 2 Daly 278; Lustgarten v. 
Harlam, 56 Mise. 606, 107 NYS 612; 
George F. Lee Coal Co. v. Meeker, 43 
Misc. 162, 88 NYS 190; Fromer v. 
Ottenberg, 36 Misc. 631, 74 NYS 366; 
Smith v. New York Cent., etc., R. Co., 
29 Mise. 439, 61 NYS 934 [aff 47 App. 
Div. 6384 mem, 62 NYS 1147 mem]; 
Sterling Engine Co. v. Church, 187 
NYS 257 [rev on other grounds 197 
App. Div. 924-mem, 188 NYS 952 
mem]; Lyddon, etc., Co. v. Harte, 183 
NYS 677; Reiser v. Plath, 13 NYS 
272; Streat v. Rothschild, 12 AbbN 
Cas 383; Kingsley v. Brooklyn, 1 Abb 
NCas 108; Kain v. Delano, 11. AbbPr 
NS 29; Bushnell v. Eastman, 2 AbbPr 
NS 411; Cameron y. Freeman, 10 Abb 
Pr. 333, 18 HowPr 310; Magown wv. 
Sinclair, 5 Daly 63. 


N. D.—Dreveskracht v. Balfour 
Hoe State Bank, 16 N. D. 555, 1183 NW 


Tex.—Hartford <Acc., etc., Co. v. 
Shaw, (Civ. A.) 8 SW (2d) 196. 


Wis.—Brillion Lumber Co. v. Bar- 


nard, 131 Wis. 284, 111 NW _ 488; 
Lyle v. Esser, 98 Wis. 234, 73 NW 
1008; Andrus v. Home Ins. Co., 73 


Wis. 642, 41 NW 956, 3 LRA 271. 


Eng.—Knight v. Coales, 19 Q. B. D. 
296. 


55. Smith v. Ohio Millers’ Mut. F, 
Ins. Co., 320 Mo. 146, 6 SW (2d) 920; 
Doyle v. Metropolitan Electric R. Co., 
136 N. Y. 505, 32 NE-1008; Camp v. 
Ingersoll, 86 N. Y. 433, 1 NYCivProc 
340; Amsden vy. Traders’ Nat. Bank, 
182 App. Div. 474, 170 NYS 316; Kings 
County Lighting Co. v. Woodbury, 177 
App. Div. 451, 164 NYS 380; Smith v. 
London Assur. Corp., 114 App. Div. 
868, 100 NYS 194; Bentz v. Carleton, 
ete., Co:, 114 App. Div. 865, 100 NYS 
206; Importers’, ete, Nat. Bank v. 
Werner, 54 App. Div. 435, 66 NYS 996; 
Loverin v. Lenox Corp., 35 App. Div. 
263, 54 NYS 724; Coit v. Goodhart, 5 
hoe Div. 115, 39 NYS 47; Mitchell 
v. Oliver, 56 Hun 208, 9 NYS 367; 


a referee to hear and determine the issues.** 
order to authorize a reference of the entire action, 
the account must be directly®* and not merely col- 
incidentally*® 
words the account must be the primary®’ or imme- 
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are questions of law not involving nor involved in an 
the whole case should not be referred to 


But in 


involved; in other 


vision p 875 empowers courts ex mero | Keller_v. Payne, 51 Hun 316, 4 NYS 


227; Wickham vy. Frazee, 13 Hun (N. 

Y.) ,481; Ronalds v. Mechanics’ Nat. 
Bank, 37 N. Y. Super. 208; Streat v. 

Rothschild, 12, Daly. 95; 12 AbbNCas 
383 [aff 107 N. Y. 657 mem, 14 NE 
607 mem]; Magown v. Sinclair, 5 Daly 
(N. Y.) 638; Turner v. Taylor, 2 Daly 
GS YS) 278; Morse v. Morse Dry 
Dock, ete., Co., 111 Mise. 715, 181 NYS 
175; Smith v. Galanos, 105 Misc. 19,. 

172 NYS 334; Maas v. Swalbach, 96 
Misc. 559, 160 NYS 846; Lustgarten Vv. 
Harlam, 56 Misc. 606, 107 NYS 612; 
Aronin v. Philadelphia Casualty Co., 
54 Misc. 630, 104 NYS 810; George 
F. Lee Coal Co. v. Meeker, 43 Misc. 
162, 88 NYS 190; Fromer v. Otten- 
berg, 36 Misc. 631, 74 NYS 366; Ster- 
ling‘Engine Co. v. Church, 187 NYS 
257 [rev on other grounds 197 App. 
Div. 924 mem, 188 NYS 952 mem]; 
Blake v. Harrigan, 14 NYS 663, 20 NY 
CivProe 424; Continental Ins. Co. v. 
Pheenix Ins. Co., 8 NYS 524; Kingsley - 
v. Brooklyn, 1 AbbNCas (N. Y.) 108; 
Kain v. Delano, 11 AbbPrNS (N. Y.) 

29; Cameron v. Freeman, 10 AbbPr 
(N. ¥.))--338;, 18 HowPr? 310} Todd wv. 
Hobson,-3 Johns. Cas. (N. Y.). 517; 
Dreveskracht v. Balfour First State 
Bank, 16 N. D.1655, “143, 0NoW) 103.2% 
Brillion Lumber Co. v. Barnard, 131 
Wis. 284, 111 NW 483; Andrus v. 
Home Ins. Co., 73 Wis. 642, 41 NW 
956, 3 LRA 271. 


[a] Text rule applies whether the 
account is that of one of the parties 
or of a third person. Morse v. Morse 
Dry Dock etce., Co., 111 Misc. 715, 181 
NYS 175. 

[b] Leading case.—Camp v. Inger- 
soll, 86 N. Y. 433, 1 NYCivProc 340. 
See Kings Gounty Lighting Co. v. 
Woodbury, 177 App. Div. 451, 164 nt, 
380, 382 (so saying). 


‘56. Amsden v. Traders’ Nat. Bank, 
182 App. Div. 474, 170 NYS 316; 
Kings County Lighting Co. v. Wood- 
bury, 177 App. Div. 451, 164 NYS 380; 
Smith v. London Assur. Corp., 114 
App. Div. 868, 100 NYS 914; Import- 
ers’, etc., Nat. Bank v. Werner, 54 App. 
Div. 435, 66 NYS 996; C. & C. Electric 
Co. v. Walker Co., 35 App. Div. 426, 
54 NYS 810; Wickham v. Frazee, 13 
Hun (N. Y.) 431; Magown v. Sinclair, 
5 Daly (N. Y.) 638; Smith v. Galanos, 
105 Misc. 19, 172 NYS 3384; Aronin v. 
Philadelphia Casualty Co., 54 Misc 
630, 104 NYS 810; Sterling Bngine 
Co. v. Church, 187 NYS 257 [rev on 
other grounds 197 App. Div. 924 mem, 
188 NYS 952]; ULyddon, etce., Co. v. 
Harte, 183 NYS 677; Blake v. Harri- 
gan, 14 NYS 663, 20 NYCivProc 424; 
Keep v. Keep, 58 HowPr (N. Y.) 139; 
Kain v. Delano, 11 AbbPrNS (N. Y.) 
29; Hurlbatt v. Barnett, [1893] 1 Q. 


B. 77; Reece v. Chaffers, 7 L. T. Rep. 
INGA Stee. 
57. Mo.—National Bank of Com- 


merce v. Laughlin, 305 Mo. 8, 264 SW 
706; Thornton v. Life Assoc. of Amer- 
ica, 7 Mo. A. 544, 


N. Y.—Camp v. Ingersoll, 86 N. Y. 
433, 1 NYCivProc 340 [rev 47 N..Y. 
Super. 534]; Harrington v. Bruce, 84 
N. Y. 103; Bronx Gas, etc., Co. v. New 
York, 195 App.. Div. 554, 187 NYS 2; 
Hill v. Reynolds, 119 App. Div. 689, 
104 NYS 303; Boisnot v. Wilson, 95 
App. Div. 489, 88 NYS 867; Read v. 
Lozin, 31 Hun 286; Aronin v. Phila- 
delphia Casualty Co., 54 Misc. 6320, 104 
NYS 810; Sterling Engine Co. v. 
Church, 187 NYS 257 [rev on other 


ABS. [53-.C) Ey) 


diate®® object of the action, or the substantial sub- 


ject of the issue.°® 


[§ 22] (b) Determination of Other Issues before 
Reference—aa. In Suits of Equitable Nature. 
general rule is that where the suit is of an equitable 
nature and there is an issue, the determination of 
which may render an accounting unnecessary, the 
reference should not be ordered until such issue is 
decided and an accounting found necessary. 
where the reference will divulge certain facts neces- 
sary to the proper decision of the issues, it is not 
improper to order a reference in the first instance.°+ 
While in general 
the rule is that where there is an issue the determina- 
tion of which may render an accounting unneces- 
sary, the reference cannot be ordered until such is- 
sue shall have been decided;°? this has been said to 


[§ 23] bb. In Actions at Law. 


REFERENCES 


[S§ 21-24 


court®* and that where it must be tried by a jury if 


not referred it is not ground for refusing a reference 


The 


60 


But 


be true only where the action is to be tried by the 


grounds 197 App. Div. 924 mem, 188 
NYS 952]; Crane v. Litchfield, 171 
NYS 48; Morrison v. Crane, 21 NYS 
46; Cuming v. Whiting, 12 NYCivProc 
443, 9 NYSt 830; Tapscott v. Knowl- 
ton, 6 NYSt 540. 


Or.—Tribou v. 
156. 


Wis.—Winnebago County v. Dodge 
County, 125 Wis. 42, 103 NW 255. 


Ont.—Oshawa Water Comrs.  v. 
es Leather Co., Ltd., 42 Ont. L. 


[a] Thus (1) in an action brought 
to recover the value of shares of stock 
of a corporation to which plaintiff is 
alleged to be entitled under an award, 
the fact that, to ascertain the value of 
the stock, an account of the assets 
and property and the indebtedness of 
the corporation, containing many 
items, is necessary does not authorize 
a compulsory reference to hear and 
determine, being an incidental issue. 
Camp v. Ingersoll, 86 N. Y. 433, 1 NY 
CivProc 340 [1evv 47 N. Y. Super. 534]. 


[b] Inconsistent relief.—A plain- 
tiff will not be allowed a reference ‘to 
ascertain the amount due to him for 
certain services, if inconsistent with 
the main relief sought by the com- 
plaint. Van Gelder v. Van Gelder, 77 
N. Y. 446. 


58. Doyle v. Metropolitan Electric 
RECO 136) IN. HY. 1505, 32: NEI 11008: 
Camp v. Ingersoll, 86 N. Y. 433, 1 NY 
CivProc 340; Bentz v. Carleton, etc., 
Co. 114 App. Div. 865, 100 NYS 206; 
Importers’, etc., Nat. Bank v. Werner, 
54 App. Div. 435, 66 NYS 996; Coit 
v. Goodhart, 5 App. Div. 115, 39 NYS 
47; Mitchell v. Oliver, 56 Hun 208, 9 
NYS 367; Simmons v. Bigelow, 3 Silv. 
Sup. 345, 6 NYS 435; Risley v. Jewett, 
3 Silv. Sup. 278, 6 NYS 315; DeGraff 
v. Mackinley, 88 N. Y. Super. 203; 
Magown v. Sinclair, 5 Daly (N. Y.) 
63; Lustgarten v. Harlam, 56 Misc, 
606, 107 NYS 612; George F. Lee Coal 
Co. v. Meeker, 43 Misc. 162, 88 NYS 
190; Fromer v. Ottenberg, 36 Misc. 
631, 74 NYS 366; Blake v. Harrigan, 
14 NYS 663, 20 NYCivProc 424; Kain 
Va Delano, Ji AbbPrNS) GN. YY.) 295 
Todd v. Hobson, 8 Johns. Cas. (N. Y.) 
517. 


[a] In Kentucky, under Code Civ. 
Pract. § 10 subd 4, providing for the 
transfer of an action to the equity 
docket whenever . . the case in- 
volves accounts so complicated, or 
such a great detail of facts, as to ren- 
der it impracticable for a jury to in- 
telligently try the case, a case neces- 
sarily involving a complicated ac- 
count is referable even though the 
account is not the main issue. Patton 
v. Catlettsburg Nat. Bank, 200 Ky. 


Strowbridge, 7 Or. 


775, 255 SW 690. 


59. Claflin v. Drake, 38 Hun (N. 
YY) 144 
60. Starr v. Selleck, 138 App. Div. 


277, 122 NYS 1054; E. Clemens Horst 
Co. v. Stocker, 134 App. Div. 771, 119 
NYS 372; Post v. Van siclen, 132 App. 
Div. 796, 117 NYS 554; Wynkoop v. 
Wynkoop, 119 App. Div. 679, 104 NYS 
296; Weldon vy. Brown, 84 App. Div. 
482, 82 NYS 1051; Diehl v. Dreyer, 84 
App. Div. 247, 82 NYS 770; Jones v. 
Lester, 77 App. Div. 174, 78 NYS 1000; 
Knox v. Gleason, 63 App. Div. 99, 71 
NYS 213; Hitton v. Hughes, 2 App. 
Div. 226, 39 (NYS 204; Stokes -v. 
Stokes, 87 Hun 152, 33 NYS 1024 [aff 
148 N. Y. 764 mem, 43 NE 989 mem]; 
Mitchell vy. Stewart, 3 AbbPrNS (N. 
Y.) 250; Graham vy. Golding, 7 How 
Pr (N. Y.) 260. See Lascelles v. Butt, 
2 Ch. D. 588 (reference cannot be or- 
dered where a preliminary question 
must be decided). Compare Day v. 
Jameson, 49 N. Y. Super. 373 (where 
a stipulation not to dispute the items 
of account advanced by defendant 
upon prior decision of an issue would 
render an accounting unnecessary, de- 
nial of motion for reference is discre- 
tionary). But see Vail v. Jacob, 10 
Mo. A. 582 (where a case is properly 
referable under the statute, the fact 
that defendant’s liability as to many 
of the items of the account depends 
upon the question of notice does not 
render erroneous a reference of the 
cause before the question of notice is 
determined). 


61. Galvin v. Petersen, 64 Misc. 44, 
117 NYS 804; Cumberland First Nat. 
Bank v. Parsons, 42 W. Va. 187, 24 
SE 554. 


62. Malone v. St. Peter’s, etc., 
Church, 172° N.Y. 269, 64 NE 961; 
Stein v. New York News Pub. Co., 47 
App. Div. 550, 62 NYS 579; Samble v. 
Mechanics’ F. Ins. Co., 1 N. Y¥. Super. 


617; Claflin v. Drake, 38 Hun (N. Y.) 
144; Schermerhorn v. Wood, 4 Daly 
(CN. YA 158; Smith v. Dodd, 3 E. Di 


Smith (N. Y.) 348; Keep v. Keep, 58 
HowPr (N. Y.) 139; Murchison Nat. 
Bank -v..Evans, 91 N. C.-535,-132 SE 
563; Green Sea Lumber Co. v. Pem- 
berton, 188 N. CG: 582, 125 SH 119; 
Alley v. Rogers, 170 N. C. 538, 87 SE 
326; Price v. Wecles, 73 N. C. 162. 


[a] Discretionary.—In a few cases 
it has been held that a reference prior 
to the trial of other issues is discre- 
tionary. Batchelor v. Albany City 
Ins. Co., 31 N. Y. Super. 346, 6 AbbPr 
NS 240, 37 HowPr 399; Whitaker vy. 
Desfosse, 20 N. Y. Super. 678; Briggs 
v. Hiles, 79 Wis. 571, 48 NW 800. 


[b] Where mixed questions of law 
and fact are involved, the customary 
practice is to hear the cause until the 


that issues outside the account are raised the deter- 
mination of which might preclude the necessity of 
an accounting.®4 
tion of the issue involved depends upon facts in- 
volved in the account, a reference in the first in- 
stance is proper,®® and affirmative defenses raising 
only questions of fact need not be determined by the 
court before ordering a reference.®°® 


[§ 24] (c) Effect of Joinder of Causes of Action. 
Where several causes of action are joined in the 
complaint®? and only one or several, but not all, 
are referable, plaintiff is not entitled to an order of 
compulsory reference.°® 
ordered where several alleged causes of action are 
set forth but in reality there is but one cause of ae- 


Moreover, where the determina- 


But a reference may be 


: 


questions of law are disposed of and 
then refer the account to referees. 
Samble v. Mechanics’ F. Ins. Co., 
N. Y. Super. 617. 


[c] Where plea in bar (1) to en- 
tire cause exists, a reference cannot 
be made until after determination of 
the plea. Murchison Nat. Bank v. 
Mvans,) Ot Ns CAss35) 1S25 58) shoes 
Green Sea Lumber Co. y. Pemberton, 
188 N. C. 532,125 SE 119. (2) But a 
reference may be had where the plea 
is not to the whole cause. Murchison 
Nat. Bank v. McCormick, 191 N. C. 
42, 133 SE 184; Murchison Nat. Bank 
v. McCormick, 192. N.C. 42, 1338 SE 
183; Alley v. Rogers, 170 N. C. 538, 
87 SE 326. 


[ad] An issue in abatement cannot 
be’ sent to a referee for trial merely 
because the issue in bar involves a 
long account. Brown County y. Van 
Stralen, 45 Wis. 675. 


[e] Allegation in an answer that 
defendant had paid plaintiff’s assign- 
or a certain amount which was ac- 
cepted in full satisfaction of all dam- 
ages has been held not to present an 
issue to be disposed of first and sep- 
arately where it appeared from the 
Same agreement that such amount 
was part of the transaction upon 
which the account depended, and not 
a payment. Galvin vy. Peterson, 64 
Misc. 44, 117 NYS 804. 

63. Price v. Parker, 44 Misc. 582, 
90 NYS 98. ’ 

64. Boisnot v. Grosman, 95 App. 
Div. 489, 88 NYS 867; Gregory v. 
Seaman, 51 N. Y. Super. 517; Price v. 
Parker, 44 Misc. 582, 90 NYS 98; Dev- 
lin v. New York, 54 HowPr (N. Y.) 50. 


65. Smith v. Dodd, 3 E. D. Smith 
(N. Y.) 348. 

66. Brown v. Finch, 18 NYS 551 
Patt 133 UN. oY 64d sod INE 625 1) Var 
Zant v. Cobb, 10 HowPr (N. Y.) 348. 

67. See Actions § 188 et seq; 
Pleading § 172. 


68. Joseph Canepi Contracting Co. 
v. Yonkers, 244 N. Y. 515, 155 NE 878; 
Empire State Tel., etce., Co. v. Bick- 


ford, 148 N. Y. 224, 36 NE 881; Ross 
v. Combes, 37 N. Y. Super. 289; Pea- 
body v. Cortado, 21 NYS 680; Evans 


v. Kalbfieisch, 16 AbbPrNS.(N. Y.) 
13. See Hill v. Reynolds, 119 App. 
Div. 689, 104 NYS 303 [rev on other 
grounds 189 N. Y. 558 mem, 82 NE 
1127 mem] (reversing an order of 
reference of several causes of action 
joined in a complaint, one cause not 
relating to account). 


{a] That numerous causes are 
joined in one action is not sufficient 
to justify a reference. International 
Worsted Mills v. Priestleys, Ltd., 201 
App. Div. 547, 194 NYS 543. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


a7 


§§ 24-27] 


tion which is referable.®® 


may be referred.*! 


[§ 25] (d) Effect of Defense or Counterclaim—aa. 
The general rule is that referability is 
to be determined by the petition or complaint.7? But 
this does not mean that the answer is not to be looked 
at in any ease for the purpose of determining whether 
Thus, where 
sets up several counterclaims in his action, one of 
which involves the matter of account, a compulsory 
reference upon epplieazion of the plaintiff is prop- 


In General. 


the action be referable.*? 


er,’4 


[§ 26] bb. As Affecting Referability of Cause of 
Where the cause of action stated in the com- 
plaint is not referable and is not admitted by defend- 
ant, a reference of the entire action cannot be or- 
dered on defendant’s application on the ground that 
a counterclaim interposed is referable’® or, in other 
words, where the counterclaim is merely a part of 


Action. 


69. Place v. Chesebrough, 63 N. Y. 
315; International Worsted Mills v. 
Priestleys, Lid., 201 App. Div. 547, 194 
NYS 543; Connor y. Jackson, 53 App. 
Div. 322, 65 NYS 693. 


[a] Thus, where the complaint al- 
leges a claim of numerous items prop- 
erly referable if contained in one 
count, as is possible, but one item 
which is stated as a separate count 
is not referable in itself, a compul- 
sory reference may be had. Place v. 


Chesebrough, 63 N. Y. 315. 
70. See infra § 30. 
71. Shore vy. White City State 


Bank, 61 Kan. 246, 59 P 263. 


72. Craig v. McNichols Furniture 
Co., (Mo. A.) 187 SW 7938; Gopsill v. 
Hervey, 34 N. J. L. 435; Cassidy v. 
McFarland, 139 N. Y. 201, 31 NE 893; 
Untermyer v. Beinhauer, 105 N. Y. 
§21, itl NE 847; International 
Worsted Mills y. Priestleys, Ltd., 201 
App. Div. 547, 194 NYS 543; Mugler 
v. Castleton Hotel, ete., Co., 168 App. 
Div. 492, 153 NYS 1025; Krinski v. 
Menschel, 168 App. Div. 491, 153 NYS 
996; Barber v. Ellingwood, 130 App. 
Din, 558.5 115 NYS 46:>— Barber .v. 
Ellingwood, 130 App. Div. 555, 115 
NYS 43; Hoffman House v. Hoffman 
House Cafe, 36 App. Div. 176, 55 NYS 
763; Peo. v. Wood, 54 Hun 438, 7 NYS 
712 [rev on other grounds 121 N. Y. 
522, 24 NE 952]; Simmons v. Bige- 


low, 3 Silv. Sup. 344, 6 NYS 435; 
Harden v. Corbett, 6 Hun (N. Y.) 
522; Williams v. Allen, 2 Hun (N. Y.) 


See a Orr CeO Sy AOL tELOWsE Ts ood 
Bamberger v. New York Fire Assoc., 
58 N. Y. Super. 244, 10 NYS 229; 
Verplanck v. Kendall, 45 N. Y. Super. 
525; Guaranty Trust Co. v. Robinson, 
31 Misc. 277, 64 NYS 366; Lyddon, 
etc., Co. v. Harte, 183 NYS 677; Wood 
v. Hope, 2 AbbNCas (N. Y.) 186; 
Hyatt v. Roach, 1 AbbNCas (N. Y.) 
725, 9562. “HowPr’/115> Kingsley -v. 
Brooklyn, 1 AbbNCas (N. Y.) 108. 


[a] Character of the action is de- 
termined by the complaint. Welsh v. 
Darragh, 52 N. Y. 590; Birmingham, 
etc., Gas Co. v. Ratcliff, L. R. 6 Exch. 
224 (per Channell, B.). 


73. Irving v. Irving, 90 Hun 422, 35 
NYS 744 [aff 149 N. Y. 573 mem, 43 
NE 987 mem]. 


74. McKinney y. London, 18 Misc. 
564, 42 NYS 469. 


75. Snell v. Niagara Falls Mills, 
193 N. Y. 433, 86 NE 460, 25 LRANS 
264; Steck v. Colorado Fuel, etc., Co., 


Moreover where a refer- 
able action in contract is consolidated with a tort 
action, which is nonreferable under the rule herein- 
after stated,*° and the tort action is barred by rea- 
son of the statute of limitations, the contract action, 
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ferred.*7 
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the answer placing the nonreferable cause of action 
in issue;?® but where the nonreferable cause of ac- 
tion is admitted by defendant and a referable coun- 
terclaim is interposed the entire action may be re- 
Where only the counterclaim is referable 


and the counterclaim is stricken out, no reference 


a defendant 


should be ordered.*® 
volving an account is interposed and places the ac- 
count in issue, the entire action may be referred even 
though the cause stated in the complaint is nonref- 
praia ;7° but the entire action is not referable where 

the defense merely sets up new matter in avoidance, 
which new matter involves an account.®° 
other hand where plaintiff’s case is referable, it can- 
not be made nonreferable by defendant’s 


So if a defense necessarily in- 


On the 


answer.®! 


[§ 27] cc. As Affecting Referability of Counter- 


claim Only. 


142° No Y: 236, 87 INE 1) 25, LRA ‘62; 
Untermyer vy. Beinhauer, 105 N. Y. 
521, 11 NE 847; International Worsted 
Mills v. Priestleys, Ltd., 201 App. Div. 
547, 194 NYS 545; Amsden y. Traders’ 
Nat. Bank, 182 App. Div. 474, 170 
NYS 3816; Fisher v. Tuttle, 164 App. 
Div. (216.8049 9 NYS) 6:73)" Barbers wv. 
Ellingwood, 130 App. Div. 555, 115 
NYS 43; Kennedy v. Horikoshi, 82 
App. Div. 415, 81 NYS 827; Allen- 
town Rolling Mills v. Dwyer, 26 App. 
Div. 101, 49 NYS 624; Davidson v. 
Equitable Life, etce., Soc., 118 NYS 
490; Townsend v. Hendricks, 40 How 
Pr GN] Yo) esse 


{a] Reason for rule.—‘'The ground 
of the decision [Steck v. Colorado 
Fuel, etc., Co., Nie WAS 236i5 37 Ne 


lz 95 LRA 67] was that as the con- 
stitution declared that trial by jury 
should remain inviolate forever in 
every instance where it had thereto- 
fore existed, and as at the date of the 
adoption of the constitution the law 
of pleading would not permit an as- 
sertion of a counterclaim, unless the 
defendant should admit the truth of 
the plaintiffs’ allegations, it followed, 
under the practice theretofore in 
vogue, that there could not have been 
a counterclaim when plaintiffs’ cause 
of action was gainsaid. Hence the 
necessity for the examination of an 
account, in connection with a counter- 
claim, could not support a compul- 
sory reference of the issues, unless 
plaintiffs’ cause of action was admit- 
ted.” Irving v. Irving, 90 Hun 422, 
85 NYS 744, 745 [aff 149 N. Y. 573, 43 
NE 987]. 


[b] General objection to reference 
of entire cause is properly overruled 
where the action is one at law for 
damages for breach of contract, tri- 
able by a jury, and an equitable 
counterclaim is interposed which is 
referable. Brown v. Keith, 1 Nebr. 
(Unoff.) 649, 96 NW 59. 


76. Snell v. Niagara Paper Mills, 
193 N. Y. 433, 86 NE 460, 25 LRANS 
264; Irving v. Irving, 90 Hun 422, 35 
NYS 744 [aff 149 N. Y. 573 mem, 43 
NE 987 mem]; Berry v. Maldonado, 
61 Misc. 442, 113 NYS 800; Booss v. 
Mihan, 4 Misc.:614, 24 NYS 112. 


‘77. Childs v. Littlefield, 206 Mass. 
113, 91 NE 1017; Kindberg v. Chap- 
man, 115 App. Div. 154, 100 NYS 686; 
Ames vy. French, 83 App. Div. 452, 82 
NYS 452; Irving v. Irving, 90 Hun 
422, 35 NYS 744 [dist Steck v. Colo- 
rado Fuel, etc., Co., 142 N. Y. 236, 37 
NE 1, 25 LRA 67]; Cowden v. Teale, 


Where the cause of action is referable 
and a counterclaim is interposed which, under stat- 
utes providing that upon interposition of a counter- 
claim and defendant’s demand for affirmative judg- 
ment thereon the mode of trial shall be the same as 
if the issue arose in a separate cause of action, enti- 
tles defendant to a jury trial,®? a reference of such 


6 Hun (N. Y.) 532; Haig v. Boyle, 20 
Mise, 155, 45 NYS 816; Davidson.v. 
FONE ee Life, ete, Soc., 118 NYS 
490, 


78. Hong Kong, ete., Banking Co. 
v. Seely, 7 NYSt 496; Latimer v. Sulli- 
van, 30 S. C. 111, 8 SE 639. 


79. Barcalo Mfg. Co. Maldonado, 
201 N. Y. 591 mem, 95 NE 1122; Fish- 
er v. Tuttle, 164 "App. Div. 216, 149 
NYS 673; Wakeham v. Roman Cath- 
olic Church of St. Paul, 150 App. Div. 
159, 134 _ NYS 736; Ames v. French, 
83 App. Div. 452, 82 NYS 452; 
v. Irving, 90 Hun 422, 35 NYS .744 
[aff 149 N. Y. 573, 43 NE 987]; Black- 
stone Nat. Bank v. Bogart, 41 N. Y. 
Super. 292; Maryott v. Thayer, 39 
NIP SEYS Super. 417; Greims v. Utica 
Gas, etc., Co., 110 Mise. 728, 180 NYS 
667; Berry v. Maldonado, 61 Misc. 
442, 113 NYS 800; Guaranty Trust 
Co. v. Robinson, 31 Misc. 277, 64 NYS 
366; Woollard v. Albany, 190 NYS 
741; Searle v. Davis, 14 NYS 312. 


80. Importers’, etc., Nat. Bank v. 
AY erner 54 App. Div. 435, 66 NYS 


[a] Thus, where an action brought 
upon an express contract does not in- 
volve the taking of a long account in 
any way except in connection with 
an answer which sets up new matter 
tending to show payment, a compul- 
sory’ reference cannot be had. Im- 
porters’, etc., Nat. Bank v. Werner, 54 
App. Div. 435, 66 NYS 996. 


81. Steck v. Colorado Fuel, ete., 
Col, 142 NOY. 236) 37 NE 1. 25 RA 
67; Untermyer v. Beinhauer, 105 N. 
Y. 521, 11 NE 847; Welsh v. Darragh, 
52 N. Y, 590; Brooklyn, etes RiiCon ve 
Reid, 21 Hun (N. Y.) 273; Williams 
v. Allen, 2 Hun (N. Y.) 377, 4 Thomps. 
& C. 6738, 48 HowPr 357; Robinson 
v. New York, etc., R. Co., 55 N. Y. Su- 
per. W152) 5L2 INYiS Gy 66p lath) 10 SatNav 
658, 17 NE 867]; Patterson v. Stet- 
tauer, 39 N. Y. Super. 413; Wood v. 
Hope, 2 AbbNCas (N. Y.) 186. 


[a] Well considered case.—Steck 
v. Colorado Fuel, etc., Co., 142 N. Y. 
DG Nou INE dyeezor EVAN (6a. 


[b] Thus if the complaint is upon 
contract, the action is referable, al- 
though the answer sets up fraud in 
the transaction and'claims damages 
by way of recoupment or counter- 
claim. Welsh v. Darragh, 52 N. Y. 
590; Gregory v. Seaman, 51 N. Y. Su- 
per. 517; Verplanck v. Kendall, 45 
N. Y. Super. 525. 


82. See statutory provisions, 
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counterclaim is improper,®® although, if the counter- 
claim does not demand a jury trial because of being 
within statutory exceptions to jury trial,** it may 


be referred.®® 


[§ 28] (8) Nature and Form of Action—(a) In 
While it has been said that, in an action 
involving an account within the meaning of statu- 
tory provisions, for a compulsory reference,*® it is 
immaterial whether the action is ex contractu or ex 
delicto,®* generally such actions when ex contractu 
are referable,S* and when ex delicto are not ref- 
A motion by plaintiff for a reference to 
examine and determine a long account constitutes 
an election to proceed ex contractu, where it is doubt- 
ful whether the complaint is based on a contract or 


General. 


erable.®® 


tortie? 
[§ 29] (b) Actions 


83. Hoffman House y. Hoffman 
House Café, 36 App. Div. 176, 55 NYS 
763; McAleer v. Sinnott, 30 App. Div. 
318, 51 NYS 956. 


{a] Illustration.—Where a coun- 
terclaim simply asserts a common- 
law demand for damages, it must be 
tried before a jury if defendant so 
requires, regardless of the propriety 
of referring plaintiff's claim. Mc- 
Aleer v. Sinnott, 30 App. Div. 318, 51 
NYS 956; Deeves v. Metropolitan 
Realty Co., 6 Misc. 91, 26 NYS 23 [aff 
141 N. Y. 587, 36 NE 739]. 

84 See statutory provisions. 

85. Brooklyn, etc., R. Co. v. Reid, 
21 Hun (N. Y.) 273; Robinson v. New 
York, ete;, R.-Co., 55 EN OULD EN. 
152, 12) NYSt 66 .faff-109 N. “Y.. 658 
mem, 17 NE 867 mem, and both overr 
Hoffman House v. Hoffman House 
Café, 36 App., Div. 176, 55 NYS 763, 
in so far as in conflict therewith]. 

86. See supra §§ 11-20. 

87. Salem Tract. Co. v. Anson, 41 
Or. 562, 67 P 1015, 69 P 675. 

88. See infra § 29. 

89. See infra § 30. 

90. People v. Wood, 121 N. Y. 522, 
24 NE 952 [rev on other grounds 54 
Hun 4388, 7 NYS 712]. 

91. Peo. v. Coggeshall, 
eee, 33 NE 1084; 


138 IN, Y, 
Peo. v. Wood, 121 
s aden Dee, 24 WN) 962i) Vilmar iv, 
pchaelle sé) Nety.- 664.) [aff (3b. NY: 
Super. 67]; Welsh v. Darragh, 52 N. 
my. O90; ) Pelt vv. Tiffany, 11 Hun GN. 
Y.) 62; Harden v. Corbett, 6 Hun (N. 
Y.) 522; Place v. Chesebrough, 4 Hun 
677 [aff 63 N. Y. 315]; Verplanck v. 


Kendall, 45 N. Y. Super. 525; De- 
Graff v. Mackinley, 38 N. Y. Super. 
203; Warner v. Western Transp. Co., 


26 N. Y. Super. 705; Schermerhorn 
v. Wood, 4 Daly (N. Y.) 158. 


{a] Action for breach of covenant 
to keep demised premises in repair, 
involving the examination of a long 
account, is referable. Hatch v. Wolfe, 
1 AbbPrNS (N. Y.) 77, 30 HowPr 65. 


[b] Action to recover money lost 
on a wager is not one ex contractu. 
Willard v. Doran, etc., Co., 48 Hun 
402, 1 NYS 588. 


92. See cases supra note 91. 
Examination of long account see 
supra §§ 11, 17. 


93. Peo, v. Coggeshall, 138 N. Y. 
635, 33 NE 1084; Peo. v. Wood, 121 N. 
Y. 522, 24 NE 952; Lindner y. Starin, 
60 Mise. 481, 113 NYS 652. 


94. See Actions § 158. 


95. Peo. v. Wood, 121 N. Y. 522, 24 
NE 952; Sage v. Shepard, ete., Lumber 


Ex Contractu 
Matters relating to issues of account in actions ex 
contractu may be referred without consent of the 


REFERENCES 


[§§ 97-31 


parties®! where the examination of a long account 
is involved,®? whether the contract out of which the 
cause of action arises is express or implied.?? 


By waiving the tort and suing in contract where 


he has the right to do so®* plaintiff may, where a long 
account is involved, authorize a.reference,®® and 
where it is doubtful whether the complaint is based 
on a contract or tort a motion by plaintiff for a refer- 
ence to examine and determine a long account consti- 
tutes an election to proceed ex contractu.°® 


[§ 30] (c) Actions Ex Delicto Generally. The 
general rule®? is that an action ex delicto cannot be 
made the subject of a compulsory reference.®*® 

[§ 31] (d) Actions Involving Fraud. The gen- 
eral rule is that where the substantial issue involved 


is fraud a compulsory reference will not be ordered.°® 


Generally. 


the action.? 


Co., 76 Hun 184, 27 NYS 550 
143 N. Y. 628, 37 NE 827]. 


96. Peo. v. Wood, 121 N. Y. 522, 
24 NE 952. 


97. In Oregon see supra § 28 text 
and note 87. 


ramen involving fraud see infra § 


[aff 


\ 
98. Reed v. Young, 248 Mo. 606, 
154 SW 766, 783 [cit Cyc]; Martin v. 
Hall, 26 Mo. 386; Klingenberg v. 
Davis, J21993Mos--As “1 268 “SW 399) 
Foster v. Missouri Pace. R. Co., 143 
Mo, A. 547, 128 SW 386; Rowland v. 
Rowland, 141 N. Y. 485, 36 NE 504; 
Peo. -v. Wood, 121 N. Y. 522, 24 NE 
952; Willard v. Doran, ete., Co., 48 
Hun 402, 1 NYS 345, 588; Hoffman 
Vo. Sparling ole Eun CONE PY.) aa833 
Warner y. Western Transp. Co., 26 
N. Y. Super, 705; Thompson vy. Finn, 
9) Daly. CN.» Y.)..379; Reilly.w... Byrne, 
1 NYCivProce 201; Wood y. Hope, 2 
AbbNCGas. | .GNv.Y.)..186;., Kingsley v. 
Brooklyn, 1 AbbNCas (N. Y.) 108; 
Ross v. New York, 2 AbbPrNS (N. Y.) 
266, 32 HowPr 164; Cameron v. Free- 
man, 10 AbbPr (N. Y.) 333, 18 HowPr 
310; Peo. v. Peck, 57 HowPr 315 [aff 
77 N. Y. 6830 mem]; Townsend vy. 
Hendricks, 40 HowPr (N. Y.) 1438; 
Dewey v. Field, 13 HowPr (N. Y.) 
437; McMaster v. Booth, 4 HowPr 
(N. Y.) 427, 3 CodeRep 111; Beards- 
ley v. Dygert, 3 Den. (N. Y.) 380; 
Dederick v. Richley, 19 Wend. (N. Y.) 
108; Silmser v. Redfield, 19 Wend. 
(N. Y.) 21; Van Oss v. Synon, 85 Wis. 
661, 56 NW 190; Stacy v. Milwaukee, 
OLG, ay, COmmiey WASs oli SO UN VW Dod: 
See Harden vy, Corbett, 6 Hun (N. Y.) 
522 (reversing an order denying 
reference of contract action, which 
denial was based on theory that ac- 
tion was tort); Verplanck v. Kendall, 
45 N. Y. Super. 525 (action based on 
tort must be tried by jury); McKin- 
ney v. London, 18 Misc. 564, 42 NYS 
469 (rule inapplicable). Contra Shel- 
don v. Wood, 5 N. Y. Super. 739, Code 
RepNS 118. 


[a] Actions held ex contractu 
rather than ex delicto.—Peo. v. Wood, 
121. N. Y. 522, 24 NE 952; Vilmar’ v. 
Schall, 61 N. Y. 564; National Shoe, 
etce., Bank y. Baker, 90 Hun 277, 35 
NYS» 933 (Latin 4s Novy 5.81) mem,42 
NE 1077 mem]; Starin v. Fonda, 107 
App. Div. 539, 95 NYS 3879; Harden v. 
Corbett, 6 Hun (N..Y.) 522; Peo.-v. 
Peck oT How Pr 3b etis (AN ON: 
630 mem]; Oss v. Synon, 85 Wis. 661, 
56 NW 190; Littlejohn v. State Univ., 
71 Wis. 437, 37 NW 346. 


[b] Where complaint states that 
plaintiff waives the tort and sues on 
the implied contract arising from the 


However, the mere fact that fraud is incidentally in- 
volved does not preclude a compulsory reference of 


7, 


facts alleged, the action will be 
deemed to have been brought on a 
contract, and may be referred. Sage 
v. Shepard, etc., Lumber Co., 76 Hun 
134, 27 NYS 559 [aff 143 N. Y. 628, 
37 NE 827]. 


{[c] ‘Where a complaint does not 
allege that the conversion sued upon 
was wrongful or unlawful, the action 
is on contract, and_therefore refer- 
able. Casgrain v. Hamilton, 92 Wis. 
179, 66 NW 118. 


{d] That a large number of items 
are involved does not change the text 
rule. Foster v. Missouri Pac. R. Co., 
143 Mo. A. 547, 128 SW 36. 


4 Sohn involving fraud see infra § 


99. O’Connor v. O’Connor, 202 App. 
Div. 7, 195 NYS 308; Coit v. Goodhart, 
5 App. Div. 115, 39 NYS 47; Morri- 
son v. Horrocks, 40 Hun (N. Y.) 428; 
Wickham v. Frazee, 13 Hun (N. Y.) 
431; Bamberger v. New York Fire 
Assoc., 58 N. Y. Super. 244, 10 NYS 
229; McLean vy. East River Ins. Co., 
21 N. Y. Super. 700; Booss v. Mi- 
han, 4 Misc. 614, 24 NYS 112; Quinn 
v. McDonald, 10 NYS 855 [aff 129 N. 
Neo S735, 29) NE T4610 2 Tapscora cy. 
Knowlton, 6 NYSt 539; Freeman vy. 
Atlantic Mut. Ins. Co., 18 AbbPr (N. 
Y.) 124; Townsend v. Hendricks, 40 
HowPr (N. Y.) 143 [rev 39 HowPr 
475]; Levy v. Brooklyn F. Ins. Co., 
25 Wend. (N. Y.) 687; Fiela v. Hood 
River Orchard Land Co., 75 Or. 223, 
146 P 98; Etheredge v. Porter, 134 
So Co CL 3st VS 68. 

1. Rowland v. Rowland, 141 N. Y. 
485, 36 NE 504; King v. Barnes, 109 
N. Y. 267, 16 NE 8382; National Shoe, 


etec., Bank y. Baker, 90 Hun 277, 35 
NYS 933 [aff 148 N. Y. 581, 42 NE 
1077]; Empire State Tel., etc., Co. 


v. Bickford, 72 Hun 580, 25 NYS 283; 
Bensel v. Galt, 2 Hun (N. Y.) 678, 
5 Thomps. & C, 186; Robinson v. New 
VoOrk etsy e bo 1 GOv woo) Nee SUL Der. 
152, 12 NYSt 66 [aff 109 N. Y. 658, 17 
NE 867]; Verplanck v. Kendall, 45 
N. Y. Super. 525; Schermerhorn v. 
Wood, 4 Daly (N. Y.) 158; Kingsley 
v. Brooklyn, 1 AbbNCas (N. Y.) 108; 
Devlin v. New York, 54 HowPr (N. 
YY.) 50% Hall v. UL S. Reflector "Coy a4 
NYWklyDig 48 [aff 88 N. Y. 655]; 
Trickett v. Green, 11 Jur. N. S. 10387. 
See Imhoff v. Sutton, L. R. 2 Cc. P. 
406 (reference where fraud is inci- 
dentally an issue held discretionary). 
Compare Leigh v. Brooks, 5 Ch. D. 
592 (even though perhaps jurisdic- 
tion exists, no compulsory reference 
will be ordered in a case involving 
character and reputation of a party 
because of charges of fraud); Hoch 
v. Boor, 49 L. J. Q. B. 665; Russell v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


P sli tea) 


§§ 32-35] 


[§ 32] (e) Actions For Penalties. 
reference cannot be ordered in an action to enforce a 


penalty or penal obligation.” 


[§ 33] (f) Actions by or against Persons Acting 
in Representative Capacity. The fact that one of the 
parties sues or defends in a representative capacity 
does not prevent a compulsory reference.* 


[§ 34] (g) Actions by Attorneys.+ 
been said that the trend of decisions is against or- 
dering a compulsory reference in an action by an 
attorney to recover compensation for professional 
services, that such compulsory references are not 
regarded with favor,® and that they will not be or- 
dered where the case can be satisfactorily tried by a 


Harris, 65 L. T. Rep. N. S..752. 


[a] Allegations of fraud in com- 
plaint do not, where a long account 
is involved, prevent a reference. Har- 
rington v. Bruce, 84 N. Y. 103; Bensel 
v. Galt, 2 Hun (N. Y.) 678, 5 Thomps. 
& C. 186; Verplanck v. Kendall, 45 
N. Y. Super. 525; Sheldon v. Wood, 
5 N. Y. Super. 739, CodeRepNS 118; 
Atocha v. Garcia, 15 AbbPr (N. Y.) 
303, 24 HowPr 186; Peo. v. Peck, 57 
HowPr 315 [aft 7% IN.) Ye 630]. 


2. Hyatt v. Roach, 1 AbbNCas (N. 
Ye) 125, 52 HowPr 115; Beardsley v. 
Dygert, 8 Den. (N. Y.) 3880..! 


[a] Illustration.—An action 
against a trustee of a corporation to 
enforce his individual liability for 
the company’s failure to file its an- 
nual report is not referable, since it 
is to enforce,a penal obligation. Hy- 
att v. Roach, 1 AbbNCas (N. Y.) 125, 
52 HowPr 115. 


3. Bond v. Welcome, 61 Minn. 43, 
63 NW 8; Malone v. St. Peter’s, etc., 
Church, 172 N. Y. 269, 64 NE 961; 
Durkin v. Sharp, 22 Hun (N. Y.) 132: 
Smith v. Smith, 31 Misc. 109, 64 NYS 
918; Nickles v: Miller, 116 S. C. 288, 
108 SE 90. See Moody v. Dudley Lum- 
ber-Co., 1386 S. C. 327, 1384 SE 369 
(holding case does not involve a fidu- 
eiary relationship so as to authorize a 
compulsory reference). 


[a] Thus the fact that one of the 
parties is a receiver does not affect the 
right to order a compulsory reference. 
Durkin v. Sharp, 22 Hun (N. Y.) 132. 


4, Reference to determine amount 
of: 

Attorney’s lien in summary proceed- 
ing see Attorney and Client § 408. 
Compensation on substitution of at- 
torneys see Attorney and Client § 

202. 


5. Russell v. McDonald, 125 App. 
Div. 844, 110 NYS 950; Hofe v. Reid, 
110 App. Div. 95, 97 NYS 107. 


6 Abbott v. Corbin, 22 App. Div. 
584, 48 NYS 103; Watson v. Cooley, 
56 N. Y. Super. 347, 38 NYS 211. See 
Lewis v.: Snook, 88 eee: Div. 343, 84 
NYS 634 [aff 179 N. Y. 519 mem, ?1 
NE 1133 mem] (rule inapplicable). 


7. Pace v. Amend, 164 App. Div. 
206, 149 NYS 736; Russell v. McDon- 
ald, 125 App. Div. 844, 110 NYS 950; 
Clinch v. Henck, 49 "App. Div. .183, 
62 NYS 1058; Stein v. New York News 
Pub. Co., 47 App. Div. 550, 62 NYS 579; 
Hedges Vv. Methodist Protestant 
Church, 23 App. Div. 347, 48 NYS 154 
[rev 21 Misc. 174, 47 NYS 93]; Ab- 
bott v. Corbin, 23 App. Div. 584, = 
NYS 103; Watson v. Cooley, 56 N. 
Super. 947, 8 NYS 211; Hassard s 
Warner, 32. Mise. 771, 66 NYS 474; 
Hull v. Allen, 4 NYCivProe 300, 66 
HowPr 124. See Lewis v. Snook, 88 
oe Div. 343, 84 NYS 634 [aff 179 N. 

aos mem, "71 NE 1133 mem] (rule 
inapplicable). 

[a] Rule applied.—(1) A case in- 
volving services for fifteen months 
relating to settlement of accounts of 


REFERENCES 
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jury,’ as where the question involved is as to the val- 
ue of the services,® or where the services were ren- 


dered in a single action® or under one general re- 


While it has 


executrixes and an executor, proceed- 
ings by board of health as to use of 
a basement, and to an action for rent 
due the estate does not involve a long 
account so as to be referable. Hoar 
v. Wallace, 24 App. Div. 161, 48 NYS 
748. (2) A compulsory reference can- 
not be ordered where the bill of par- 
ticulars consisted of but three items 
of charges, notwithstanding one of 
them included several items of serv- 
ices in one matter. Martin v. Goul'd, 
13 NYCivProc. 45.) (3). An ‘account 
consisting of ten items, seven for con- 
sultations, one for drawing a com- 
plaint, one for demanding property, 
and one for attendance, etc., was not 
a long account. .Merritt v. Vigelius, 28 
Hun (N. Y.) 420. (4) An itemized bill 
containing about twenty-five separate 
items is not a long account. Angel v. 
Rae, 27 Misc. 829, 57 NYS 817. (5) 
An itemized bill for services to de- 
fendant while the latter was acting as 
executrix of an estate, which consists 
of separate charges for consultations, 
writing of letters, and attendance on 
the court during the executorial ac- 
counting is not a long account. Feet- 
er v. Arkenburgh, 147 N. Y. 237, 41 NB 
518. (6) In an action by attorneys for 
professional services, on a quantum 
meruit, the fact that the comptaint 
shows that there were four retainers, 
and that as to each, plaintiffs have 
itemized the work done in their bill of 
particulars, does not justify a com- 
pulsory order of reference. Estes v. 
Dean, 1 App. Div. 34, 36 NYS 747. 
(7) Where the’ performance of all 
the services, but not their value, was 
admitted, except as to two separate 
and distinct items, as to which the 
statute of limitations was pleaded, 
the trial of the issues did not require 
the examination of a long account. 
Dittenhoeffer v. Lewis, 5 Daly (N. Y.) 
72. 


{b] Counter-claim for attorney’s 
services and disbursements in four 
different suits does not constitute a 
long account. Spence v. Simis, 137 
N. Y. 616, 33 NE 554. 


8. Randall v. Sherman, 131 N. Y. 
669, 30 NE 589; Hoff v. Reid, 110 App. 
Div. 95, 97 NYS 107; Prentice v. Huff, 
98 App. Div. 111, 90 NYS 780; Fitch 
v. Volker, etc., Mfg. Co., 70 Hun 71, 
23 NYS 1103; Martin v. Windsor Ho- 
tel Co., 10 Hun (N. Y.) 304; Davis v. 
Walsh, 48 N. Y. Super. 515; Pace v. 
Amend, 164 App. Div. 206, 149 NYS 


136: Adams Vv. Utica, 6 NYCivProc 
294: Hull v. Allen, 66 ‘HowPr CN. Ys) 
124; Waring v. Chamberlain, 14 NY 


WklyDig 564. But see Risley v. Jew- 
ett, 3 Silv. Sup. 278, 6 NYS 315 (hold- 
ing rule inapplicable). 


9. Moyer v. Nellison, 110 App. Div. 


602, 96 NYS 485; Abbott v. Corbin, 22° 


App. Div. 584, 48 NYS 103; Fitch v. 
Volker, etc., Mfg. Cone 70 Hun C1523 
NYS 1103; Merritt v. Vigelius, 28 Hun 
(ON) 420; Felt v. Tiffany, 11 Hun 
(N. Y.) 62; Evans v. Kalbfleisch, 36 
N. Y. Super. 450, 16 AbbPrNS_ 13; 
Hoes v. Allen, 28 Misc. 450, 59 NYS 
191; Flanders v. Odell, 16 AbbPrNS 


tainer?® or relate to one matter,!! or where a gross 
charge is made for the entire services,!? nevertheless 
the general rule is that matters otherwise properly 
referable!® and as not within one of the foregoing 
exceptions,'* the court has the power to order a 
compulsory reference.?® 


[§ 35] b. To Report Findings on One or More Spe- 
cific Questions of Fact Involved in Issues. 
a statute empowering the court to order a reference 
to determine questions of fact involved in the issues 
and report to the court,!® such reference is not one 


Under 


(N. Y.) 247; Tracy v. Stearns, 61 How 
Pr GNe- Ys) 365. But see Hale v. Swin- 
burne, 17 AbbNCas (N. Y.) 381, 8) 
HowPrNSs 472 (holding rule inap- 
plicable). 


_ [a]. Reason for rule.—The reason 
is that in such case the contract of 
the attorney is entire to carry out 
the suit to its termination, and the 
various steps he takes in the case 
do not aid in making up a long ac- 
count within the meaning of the law. 
Hale v. Swinburne, 17 AbbNCas (N. 
Y.) 381, 3 HowPrNS 472. 


10. Cantine v. Russell, 168 N. Y¥. 
484, 61 NE 769; Pace v. "Amend, 164 
App. Div. 206, 149 NYS 736; Pren- 
tice v. Huff, 98 App. Div. 111, "90 NYS 
780; Van Slyck v. Ingersoll, 13 NYCi¢ 


Proc 48; Martin v. Gould, 13 NYCiv 
Proc 45 Hull v. Allen, 66 HowPr 
(N. Y.) 124; Randall v. Kingsland, 
53 HowPr (N. Y.) 512. 

11. 


Russell v. McDonald, 125 App. 
Div. 844, 110 NYS 950. 


12. Pace v. Amend, 164 App. Div. 
206, 146 NYS 736; Maxwell v. Cottle, 
72 Hun 529, 25 NYS 635; Blumberg v. 
Schwarzstein, 160 NYS 1011; Martin 
v. Gould, 13 NYCivProc 45. 


13. See supra §§ 10-27. 

14. See supra notes 5-12. 

15. U. S—New York Phonograph 
Co. v. Edison Phonograph Co., 150 
Fed. 2338. 

Conn.—Graves v. Lockwood, 30 
Conn. 276. 

Mass.—Childs v. Littlefield, 206 
Mass. 1138, 91 NE 1017. 

N. Y.—Cantine v. Russell, 168 N. 


Ne 187 61 NE 769; Feeter v. Arken- 
burgh, 147 N. Y. 2377, 41 NE 518, 2 NY 
AnnCas 2703 Russell v. McDonald, 
125 App. Div. 844, 110 NYS 950; Lew- 
is v. Snook, 88 App. Div. 343, 84 NYS 
634 [aft 179) N.Y. 519) 712 NE i33gs 
Clinch v. Henck, 49 App. Div. 183, 62 
NYS 1058; Richards v. Stokes, 1 App. 
Div. 305, 37 NYS 246; Estes v. Dean, 
1 App. Div. 34, 36 NYS 747; Carr v. 
Berdell, 22 Hun 130; Risley v. Jewett, 
3 Silv. Sup. 278, 6 NYS 815; Porter y. 
Parmly, 39 N. Y. Super. 219; Bowman 
v. Sheldon, 8 N. Y. Super. 607; Scher- 
merhorn v. Wood, 4 Daly 158; York 
v. McKeever Co., 101 Misc. 690, 167 


NYS 881; In re Kaufman, 113 NYS 
525; Bamberger v. Duden, 9 NYSt 
685; Hale v. Swinburne, 17 AbbNCas 
381; Stebbins v. Cowles, 66 HowPr 
28; Perry v. Rollins, 56 HowPr 242 


[aff 86 N. Y. 629]; Byrne v. Delmater, 
1 NYMonthLBul 62. See Hoff v. Reid, 
110 App. Div. 95, 97 NYS 107 (rule 
inapplicable); Watson v. Cooley, 56 
N. Y. Super. 247, 3°NYS 211. 

Pa.—McKelvy’s App., 108 Pa. 615. 
wear I.—Cozzens v. Hodges, i R. I. 

Eng.—Goodred v. Seale, 2 F. & Fy 

382, 175 Reprint 1106. 

In Tennessee see Attorney and Cli- 
ent § 408. 

16. See statutory provisions, 
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to hear, try, and determine the issue,?” but is merely 
to report for the information of the court.t% The 
authority does not include the reference of issues 
arising on the pleadings.?® 

[§ 36] 3. Reference of Incidental Questions?°—a. 
In General. In addition to the power conferred by 
the statutes to direct a trial by a referee of all or 
a part of the issues,?! or to decide some particular 
question of fact where an account is involved,’* the 
statutes in some jurisdictions authorize a reference 
of questions incidentally arising at any stage of the 
action.2* So where, in order to permit the use of 
a defense set out, additional facts must be ascer- 
tained, a reference to ascertain such facts may be 
ordered.?* In some jurisdictions the statutes pro- 
vide for a compulsory reference for the information 
of the court.?° But a plaintiff is not entitled to a 
reference’ merely to obtain evidence to support the 
allegations of his complaint.?° 


[§ 37] b. To Take or State Account.?7 Independ- 
ently of statute a reference merely to take or state 
an account for the information of the court may be 
ordered where the nature of the case requires it,?® 
and in a number of jurisdictions statutes, by implica- 

{a] Examination of long account 


must be involved. Roome y. Smith, 
123 App. Div. 416, 107 NYS 1088. 918]. 


[b] Reference authorized.—Gaines- [b] 


REFERENCES 


Ketchum v. Edwards, 6 App. Div. 160, 
39 NYS 1012 [aff 153 N. Y. 534, 47 NE 


Reference to take proof for in- 


[§§ 35-38 


tion?® or express provision,®® authorize a reference 
to take, state, or investigate an account and report 
to the court in a case in which it is necessary to do 
so for the information of the court. The reference 
has been said to be irregular where a defense which 
would defeat recovery is set up,*! although where 
the defense is no obstacle to recovery, the reference, 
where otherwise proper, may be made.** Moreover, 
unless the statute authorizing the reference provides 
otherwise,®® the account involved need not bea mu- 
tual one.** It is sometimes provided by the statutes 
that the reference be directed to be made after an 
interlocutory or final judgment determining the ne- 
cessity of taking or stating the account,?® and such 
provision is construed to prohibit the reference until 
after entry of the judgment;*° and aside from stat- 
utory provisions the same necessity for a decision of 
the issues prior to the reference has been asserted.?? 
But it has been said that the reference cannot in- 
clude matters arising subsequent to the judgment.®® 


[§ 38] ¢. To Determine and Report on Questions 
of Fact Arising on Motion or Otherwise.*® While 
there is authority, aside from statutory provision or 
inhibition,*° that the court has power to order a ref- 

[a] In Georgia a case for an ac- 
counting and for a money judgment 


on such accounting and for process 
requiring the defendant to appear to 


ville v. Jaudon, 145 Ga. 299, 89 SH 
210; Jacob Dold Packing Co. v. Kings 
County Refrigerating Co., 176 App. 
Div. 407, 162 NYS 1035 [rearg den 177 
App. Div. 896 mem, 162 NYS 1151 
mem]; Peo. v. Metropolitan Surety 
Co., 148 App. Div. 503, 132 NYS 829. 


17. Drexel v. Pease, 129 N. Y. 96, 29 
NE 241. 


Reference to hear and determine 
see supra §§ 11-34. 


18. Drexel vy. Pease, 129 N. ¥. 96, 
29 NE 241, 


19. Roome v. Smith, 123 App. Div. 
416, 107 NYS 1088. 


20. Cross references: 

Disputed claims against estate of de- 
ceased person see Executors and 
Administrators §§ 1092-1107, 1778. 

In eminent domain proceedings see 
Eminent Domain §§ 414-426. 

On dissolution or modification of in- 
junction see Injunctions § 761%. 
Where plea of another action pending 
is interposed, to ascertain whether 
both suits are for the same matter 
see Abatement and Revival §§ 156- 

158. 


21. See supra §§ 11-34. 
22. See supra § 35. 
23. See statutory provisions. 


fa] Im New York (1) Code Civ. 


Proc. § 1015, authorizing a compul- 
sory reference of incidental ques- 
tions, cannot be deemed to include 


questions involved in the issues raised 
by the pleadings. Russell Hardware, 
etc., Mfg. Co. v. Utica Drop Forge, 
etc., Co., 112 App. Div. 7038, 98 NYS 
777. (2) It has been intimated that 
the supreme court, aS an equity court 
aside from the statutory authority, 
has an inherent power by virtue of 
Const. art 6 § 5, to order a compul- 
sory reference for the trial of inci- 
dental questions. Elnore v. Thomas, 
f AbbDEeD 0: i 


24. Elks Inv. Co. v. Jones, (Mo.) 
187 SW 71; Central Trust Co. v. New 
York, ete., R. Co., 18 AbbNCas (N. Y.) 
64 [mod 42 Hun 602, 18 AbbNCas 381]. 

25. See statutory provisions. 


[a] Reference held proper.— 


formation was always within the pow- 
er of the supreme court. Dwight v. 
St. John, 25 N. Y. 203; Matter ‘of 
Cullinan, 93 App. Div. 540, 87 NYS 
817; Peo. v. St. Louis, etc., R. Co., 44 
Hun (N. Y.) 552; Matter of Bohm, 4 
Hun CN. Y.)) 558; 


In action for removal of assignee 
see Assignments for Benefit of Cred- 
itors § 311 note 22. 


In mandamus proceeding see Man- 
damus § 677 notes 97, 98. 


26. Millhiser v. McKinley, 98 Va. 
207, 35 SE 446; Baltimore Steam- 
Packet Co. v. Williams, 94 Va. 422, 26 
SE 841. 


[a] Presumption.—In the absence 
of anything in the record to the con- 
trary, it must be presumed that the 
court thought it necessary for its in- 
formation, before finally disposing of 
the case, that a reference be had. 
Vette v. Geist, 155 Mo. 27, 55 SW 871. 


27. Reference: 

In summary proceeding to enforce 

lien see Attorney and Client § 408. 

To compel guardian to account see 

Guardian and Ward § 388. 

To take, settle, or state account: 

In equity action of accounting see 
Accounts and Accounting § 131. 

Of assignee see Assignments for 
Benefit of Creditors § 384. 

Of executor or administrator see 
Executors and Administrators §§ 
2460-2468. 

Of trustee see Trusts [39 Cyc 500]. 


28. Beale v. Beale, 116 Ill. 292, 5 
NE 540. See Livermore Falls Trust, 
ete., Co. v. Richmond Mfg. Co., 108 
Me. 206, 79 A 844 (law court will not 
act in the first instance as auditor, 
master in chancery, or accountant). 


[a] Reference held proper.— 
Speakman vy. Vest, 154 Ala. 412, 45 S 
667. 


29. See infra this note. 


[a] In New York a reference to 
state an account after an interlocu- 
tory decree in equity has been held 
to be authorized by virtue of Code 
Proc. §§ 469, 268. Mundorff v. Mun- 
dorff, 1 Hun 41, 3 Thomps. & C. 171. 


30. See statutory provisions. 


answer the complaint constitutes an 
action at law within Civ. Code (1910) 
§ 5128, authorizing a compulsory ref- 
erence to investigate matters of ac- 
count involved in actions at law in 
the superior or city courts. Guarantee 
Trust, ‘ete., Co. v. Dickson, 148. Ga. 
311, 96 SH 561. 


[b] Objection that action is one 
at law does not prevent a reference 
to state an account where the pur- 
pose of the action is equitable relief 
and the mistake is one of form only. 
ie v. Boyer, 81 Cal. A. 763, 254 P 
662. 


[c] Reference held proper.—Ven- 
eri v. Draper, 22 F. (2'd) 33. 


31. Duckworth y. Duckworth, 144 
N. C. 620, 57 SH 396; Humble v. Me- 
bane, 89 N. C. 410; Sloan v. McMahon, 
SSN CL- 29162 

[a] Where a case involves both 
an account and the trial of an issue 
by a jury, it is not error to postpone 
the reference until the issue is passed 


upon), Coxiv. (Cox 84 Nisa 738: 
32. Humble v. Mebane, 89 N. C. 
410; Atlantic, ete., R. Co. v. Morri- 


Son, 82 IN. Cy 141; 
33. See statutory provisions. 


84 Simmons v. Morrison, 13 App. 
(GDSLOS)y ahGil 


35. See statutory provisions. 


‘36. Starr v. Selleck, 138 App. Div. 
277, 122 NYS 1054. 


387. Reager v. Chappelear, 104 Va. 
14, 51 SE 170; Bresee v. Bradfield, 99 
Va. 331, 38 SH 196; Millhiser v. Mc- 
Kinley, 98 Va. 207, 35 SH 446. 


38. Hoffman v. McCloy, 38 Ont. L. 
446, 11 OntWN 324. 


39. Reference: 
On application: 
a pe eran, alimony see Divorce 
To dissolve attachment see Attach- 
ment § 1054. 
On summary application to: : 
Compel attorney to pay over money 
see Attorney and Client § 277. 
Enforce attorney’s lien see Attorney 
and Client § 408. 


40. See infra notes 42, 43. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


§§ 38-40] - 


erence to determine questions of fact arising on mo- 
tion,*? generally statutes empower the court to or- 
der a reference to determine and report on a question 
of fact arising at any stage of the action on a mo- 
tion, or otherwise, except on the pleadings,*? and ad- 
ditional authority may be conferred by a practice 
rule,*® but such a reference is not to hear or deter- 
mine the issues,44 being a reference in aid of the 
court in determining the motion*® or, as has been 
stated, a reference to take testimony and report.*® 
Such a reference is not regarded with favor*? and 
should be ordered only in extraordinary cases where 
the court is unable.to determine the facts from the 
Hence while a reference is au- 


motion papers.*® 


REFERENCES 


diseussion.®°? 


so provide.®+ 


thorized where a case presents serious questions, 


41. Jackson v. Clark, First State 
Bank, 21 S. D. 484, 113 NW 876; Ger- 
man Nat. Ins. Co. v. Virginia State 
Ins. Co., 108 Va. 393, 61 SE 870. 


42. See statutory provisions. 

[a] In New York (1) Code Civ. 
Proe. § 1015, authorizes a reference 
in an equity case. Doyle v. Metro- 
Politan- MIR, Coy 136 Ne Ye 505, 32 
NE 1008; Lindner v. Starin, 128 App. 
Div. 664, 113 NYS 201 [rev 60 Misc. 
431, 113 NYS 652]; Sullivan v. Mc- 
Cann, 124 App. Div. 126, 109=N¥S 909. 
(2) The design of the statute was to 
authorize the court in its discretion 
to refer all disputed matters of fact 
not arising on the pleadings, such for 
instance, as whether an injunction has 
been violated or the party is in con- 
tempt for any cause alleged; the 
numerous questions which arise on 
motion and in relation to the execution 
of the orders, decrees, and process 
of the court and also upon petitions 
presented during the progress of the 
cause. Flagg v. Munger,.3 Barb. 9. 


[b] Questions of law cannot be 
considered by the referee, even when 
arising on motion. Kelly v. Charlier, 
18 AbbNCas 416. 


43. See rules of court. 


{a] In New York under Civ. Pract. 
Rules, rule 108, providing for a ref- 
erence of questions of fact arising on 
controversy as to the allowance of a 
motion by defendant for judgment, a 
dispute as to whether a deed from a 
mortgagor to mortgagee was absolute 
or merely security may be referred. 
Maple Holding Corp. v. Weichman- 
Harte Realty Corp., 130 Misc. 720, 224 
NYS 348. 

44. Rovnianek v. Kossalko, 61 App. 
Div. 486, 70 NYS 36; Matter of Lord, 
81 Hun 590, 30 NYS 1117. 


Reference to hear and determine see 
supra §§ 11-34. 

45. Rovnianek v. Kossalko, 
App. Div. 486, 70 NYS 36. 


[a] Object of such reference is 
merely to inform the conscience of the 
court. Marshall v. Meech, 51 N. Y. 
140, 10 AmR 572. 


46. Matter of Lord, 81 Hun 590, 
380 NYS 1117. But see Doyle v. Metro- 
politan El. R. Co., 136 N. Y. 505, 32 NE 
1008 (reference under the statutory 
clause is not one to take testimony 
nnd report). 


47.15 5) LRoth. Look, -Coi, v.,.Champ 
Spring Co., 146 Mo. A. 1, 123 SW 513; 
Weinberger v. Metropolitan Traction 
Co., 63 App. Div. 240, 71 NYS 289; Hue- 
let v. Reyns, 1 AbbPrNS (N. Y.) 27. 


[a] Unusual practice.—A _ refer- 
ence to determine and report on ques- 
tions of fact arising on motion or 
otherwise than on pleadings is not the 
usual practice. Riley v. Brown, 14 
Pe ROS (N. Y.) 290 note, 44 HowPr 

29. 


48. 
Eighth Ave. Co., 


61 


Municipal Mortgage Co. v. 461 
193 App. Div. 370, 


186 NYS 322; Weinberger v. Metro- 
politan Tract. Co., 68 App. Div. 240, 
71 NYS 289; Bucholtz v. Florida Hast 
Coast R. Co., 59 App. Div. 566, 69 NYS 
682; Woodward v. Musgrave, 14 App. 
Div. 291, 43 NYS 830; Wamsley v. 
Horton, 68 Hun 549, 23 NYS 85; Mar- 
tin v. Hodges, 45 Hun 38, 9 NYSt 423; 
Johnson vy. Wellington Copper Min. 
Co., 58 Mise. 353, 110 NYS 1098; Stelle 
Ver Calimene te App etn UiNi i.) 8a 


{a] Only where absolutely neces- 
sary to determine questions of fact 
of vital importance arising on motions 
before the court can the reference be 
ordered. Wamsley v. Horton, 68 Hun 
549, 23 NYS 85. 


{[b] Reference held not authorized. 
—B. Roth Tool Co. v. Champ Spring 
Co., 146 Mo. A. 1, 123 SW 5138. 


49. Neal v. Gilleran, 123 App. Div. 
639, 108 NYS 118; Davis v. Kessler, 
118 Mise. 292, 194 NYS 9; Turner v. 
New York Cent., etc., R. Co., 74 Misc. 
524, 1382 NYS 418; Peo. v. Erster 
Zloczower Kranken Unterstutzung 
Verein, 37 Mise. 420, 75 NYS 784; Con- 
tinental Store Serv. Co. v. Clark, 7 
NYCivProe 183, 1 HowPrNS 497 [aff 
LOO INS Yous65; 3 NB 335 ])3 Meyer. v- 
Lent, 7 AbbPr (N. Y.) 225. See also 
Weiss v. Schleimer, 86 App. Div. 611, 
83 NYS 234 (conflicting affidavits au- 
thorize but do not require reference). 


50. Slutzkin v. Gerhard, 195 App. 
Div. 559, 186 NYS 908; Matter of Han- 
lein, 65 App. Div. 159, 72 NYS 433; 
Johnson vy. Wellington Copper Min. 
Co., 58 Mise. 358, 110 NYS 1098. 


[a] Thus an order of reference 
made on defendant’s motion to stay 
proceedings in an action, on the the- 
ory that all but one of the plaintiffs 
were residents of Bolshevik Russia, 
was improper; plaintiffs’ affidavits, 
showing that they were not residents 
of that part of Russia under control 
of the Bolsheviks, being uncontra- 
dicted by any facts shown, and the 
order not being necessary for an in- 
vestigation of the diplomatic rela- 
tions between Russia and the United 
States. Slutzkin v. Gerhard, 195 App. 
Div. 559, 186 NYS 908. 


Diab Roth hook iGo, ave, Champ 
Spring Co., 146 Mo. A. 1, 1283 SW 513; 
Doyle v. Metropolitan El. R. Co., 136 
N. Y. 505, 32 NE 1008; Lindner v. 
Starin, 128 App. Div. 664, 113 NYS 
201 [rev 60 Misc. 431, 113 NYS 652]; 
Standard Fashion Co. v. Siegel-Coop- 
er Co., 44 App. Div. 121, 60 NYS 739; 
Magennis v. Scheid, 92 Hun 521, 36 
NYS 1030; Flagg v. Munger, 3 Barb. 
(N. Y.) 9; Swift v. Wylie, 28 N. Y. 
Super. 680, 693 (per Barbour, J). 


52. Doyle v. Metropolitan El. R. 
Co., 186 N. Y. 505, 32 NE 1008. 


53. Peo. v. Marr, 88 App. Div. 422, 
84 NYS 965; Central Nat. Bank v. 
Dineannai tis. C.4 1, o1 SHLO3l Me- 
Sween v. McCown, 21 S. C. 371. See 
In re Sylvan Beach Public Park, 205 
App. Div. 492, 199 NYS 574 (dictum 
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dependent on conflicting affidavits creating disputed 
questions of fact on which a motion must turn,*? 
the reference is improper where there is no dispute.°° 
Under such statutes, however, no question of fact 
arising “on the pleadings” can be compulsorily re- 
ferred;°1 hence the question must arise collaterally 
in order to warrant a reference of the class under 


[§ 39] d. Merely To Take Testimony. In some 
jurisdictions a reference merely to take testimony 
and report it is authorized,®* and statutes sometimes 
But a reference cannot be ordered 
merely to take testimony to be used on the trial.°° 


[§ 40] 4. Where Personal View of Premises Re- 


approving reference). 


[a] In a summary proceeding to 
enforce payment under a judicial sale 
of land, which is resisted on the 
ground that the title is not marketa- 
ble, the court need not, in the absence 
of a request made to it for that pur- 
pose, appoint a referee to take testi- 
mony. Wanser v. De Nyse, 188 N. Y. 
378, 80 NE 1088, 117 AmSR 871. 


54. See statutory provisions. 
[a] In Idaho under Code Civ. Proce. 
Annot. (1901) § 44938, authorizing a 


reference where the parties are nu- 
merous and the convenience of the 
witnesses and the ends of justice will 
be thereby promoted, is construed to 
apply to water cases coming within 
its provisions. Boise Irr., etc., Co. v. 
Stewart, 10 Ida. 38, 77 P 25, 321. 


[b] In Mlinois Rev. St. (1872) e 
22 § 39, previding that the chancery 
court may, on default or on issue be- 
ing joined, refer a cause to a master 
or special commissioner to take and 
report evidence with or without his 
conclusions thereon, does not apply 
to taking accounts. McMannomy vy. 
Walker, 63 Ill. A. 259 [rev sub nom. 
McMannomy v. Chicago, ete., R. Co,, 
167 Ill. 497, 47 NE 712). 


[c] In Iowa the statutory refer- 
ence does not include a_ reference 
merely to take testimony. In re Cher- 
okee County Printing, 156 Iowa 282, 
136 NW 765. 


[d] In Oregon (1) the effect of 
statutory provisions and amendments 
has been construed to be to authorize 
a compulsory reference to take testi- 
mony (Anthony v. Hillsboro Gold Min. 
Co., 58 Or. 258, 113 P 442, 114 P95), 
(2) except as to districts of one coun- 
ty with more than one judge (Anthony. 
v. Hillsboro Gold Min. Co., supra). 
(3) So a compulsory reference to take 
testimony may be ordered in the case 
of a district of several counties with 
but one judge. Anthony vy. Hillsboro 
Gold Min. Co., supra. 


55. In re Public Park at Sylvan 
Beach, 205 App. Div. 492, 199 NYS 
574; Doyle v. Metropolitan El. R. Co., 
136 N. Y. 505, 32 NE 1008; Crumbie 
v. Manhattan R. Co., 83 Hun 1, 31 
NYS 497; Farmers’ Nat. Bank v. 
Houston, 44 Hun (N. Y.) 567; Water- 
man v. Waterman, 37 HowPr (N. Y.) 
36; Wilson v. York Tp., 43 S. C. 299, 21 
SE 82. 

_ [al Rule is not changed by fact of 
inconvenience of witnesses, and length 
of time the case would take, if the 
testimony were taken before a jury. 
pyaieon Ve, YOVKIEp 7 54325.) C29 9mot 
5 


[b] The Anti-Monopoly Act (L. 
(1899), c. &90), in so far as it author- 
ized a justice of the supreme court to 
appoint a referee to take testimony 
which the legislature could authorize 
the judge himself to take out of court, 
is valid. In re Davies, 168 N. Y. 89, 
Meee 118, 56 LRA 855, 32 NYCivProe 
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quired. Under a statute authorizing a compulsory 
reference where the case is one requiring a personal 
view of the premises,°® where a deed conveying prop- 
erty is not definite as to the amount or property con- 
veyed, the matter should be determined by refer- 
ence,°*” but a refusal to order such reference is 
proper where there is no necessity to view the prem- 
ises.°7 

[§ 41] 5, Reference of Part of Issues. The ref- 
erence may be of all°® or, except in some jurisdic- 
tions as to a reference to determine issues of ac- 
count,°® of only part®® of the issues, and before? 
or after®? the trial of the issues. Under statutes 
providing that where a proceeding is begun at law 
and an equitable issue arises such issue may be tried 
as in equity’? where the equitable issue involves an 
account it may be properly referred,®* but the re- 
maining issues are not referable.6® But in an ac- 


REFERENCES 


[§§ 40-44 


tion at law, if for any reason the whole issues should 
not be tried by a referee, the court has no power to 
refer a particular issue for trial by a referee, leav- 
ing the remainder of the issues to be tried by a jury,°®® 
and it is improper to sever the facts of a demand 
made in the complaint, and enter final judgment 
for one portion, and make a reference to ascertain 
the amount of the other for a final judgment as to 
that. portion.°? 


[§ 42] 6. In Special Proceedings.°® Under par- 
ticular statutory provisions, a compulsory reference 
may be ordered in special proceedings, such as con- 
tempt proceedings,®® certiorari to review tax as- 
sessment,7° mandamus proceedings,‘+ habeas cor- 
pus proceedings, 72 application of creditors for re- 
moval of an assignee,‘* special proceedings before a 
surrogate other than one issued for probate of a 
will,“* or special proceedings relating to attorneys.7° 


VI. PROCEEDING TO OBTAIN REFERENCE 


[By Frank L. 


[§ 43] A. Jurisdiction of Court—l. Federal 
Courts. A federal court has inherent power to refer 
matters so complicated that the jury cannot deter- 
mine the controversy until they are simplified.7® 

Reference to hear and determine.’7 Except where 
authority is granted by statute,"® the federal courts 
cannot compulsorily order a reference to hear and 


56. See statutory provision. 
5644. Kelly v. Hnterprise Lumber 


Co., 157 NG. 175, 72 SE 957. Executions § 920. 


Bankruptcy §§ 146, 316. 
In supplementary proceedings see 


Morainson | 


determine a common-law action,?® although they 
may make an order of reference where the parties 
consent thereto.®° 


[§ 44] 2. State Courts—a. In General. Except 
where statutes provide otherwise,*? generally any 
trial court having jurisdiction-of the issues raised 


no v. Primrose, supra. 

[a] Leading case.—Fenno v. Prim- 
rose, 119 Fed. 801, 56 CCA 313. See 
Peterson v. Davison, 254 Fed. 625. 


[a] Thus a reference is proper in 69. See Contempt § 115. 
a case involving a grant of timber] 70. See Taxation [37 Cye 1129]. In conformity to state practice see 
land with.a reservation of stated de- 71 V SeaMandamus.§ 677 Federal Courts § 149, 
scriptions. Kelly v. Enterprise Lum- : : 77. See supra §§ 11-34. 
ber’ Co. 157 eNa Co 175, 72) SH" 957. 72. See Habeas Corpus § 194. a 

in 3 Pa dSae AScio nm chte forte wentoe 78. See statutory provisions. 

57. Kearns v. Huff, 191 N. C. 593, Creditors § Oe Se Se S [a] General power of reference is 

132 SE 566. : conferred on the court of claims by 


of Ferrigan, 


42 A 12 U. S. St. at L. p 763 § 4, although 


the act (10 U.S. St. at-L. p 612) which 


; 74. Matter pp. 
oe cera eine Fa SMOL ONG), Div. 1, 58 NYS 920 [aff 160 N. Y. 689 
59. See supra § 22. mem, 55 NE 1095 mem]. 
60. Bowman y. Sheldon, 11 NYLeg 
Obs 219; Brillion Lumber Co. v. Bar- 279, 408 


nard, 131 Wis. 284, 111 NW 483. See 
Batchelor v. Albany City Ins. Co., 31 
N. Y. Super. 346, 6 AbbPrNS 240, 37 
HowPr 399 (reference of issue of ac- 
count only held discretionary). 


61. Batchelor v. Albany City Ins. 
Co., supra; Bowman v. Sheldon, 8 N, 
Y. Super. 607. 


[a] In a suit by an attorney for 
professional services and disburse- 
ments, a reference may be ordered to 
ascertain the amount to which he 
would be entitled, provided he shall 
afterward, on the trial, establish his 
right to recover. Bowman v. Sheldon, 
8 N. Y. Super. 607. 


62. Batchelor v. Albany City Ins. 
Co., 31 N. Y. Super. 346, 6 AbbPrNS 
240,387 HowPr 399. 


[a] Discretion of court.—Wheth- 
er the account shall be taken before 
the trial of the other issues is a mat- 
ter in the discretion of the court to 
be governed by the peculiar circum- 
stances of each case. Batchelor vy. 
Albany City Ins. Co., 31 N. Y. Super. 
346, 6 AbbPrNS 240, 37 HowPr 399. 


63. See Actions § 178. 


64. -Tufts v. Norris, 115.lowa 250, 
88 NW 367. 


65. Tufts v. Norris, supra. 


66. Claffy v. Madison Ave. Co., 124 
App. Div. 774, 109 NYS 1. 


mee Depriest v. Patterson, 85 N. C. 


68. In bankruptcy proceedings sev 


75. See Attorney and Client §§ 202, 


76. Ex p. Peterson, 253 U.S. 300, 40 
SCR 543,064 sly wed. 91.9" S Vieneriviv. 
Draper, 22 F. (2d) 33; Peterson v. 
Davison, 254 Fed. 625; U.S. v. Wells, 
203 Fed. 146; Vermeule v. Reilly, 196 
Fed. 226; Fenno v. Primrose, 119 Fed. 
801, 806, 56 CCA 313; Field v. Schell, 
9B. Cas, No. 4,771, 4 ‘Blatchts (U.S!) 
435. See Chicago, ete., R. Co. v. Tomp- 
kins, 176 U. S. 167, 20 SCt 336, 44 L. 
ed. 417 (approving reference for 
court’s information). 

“In jurisdictions where statutory 
provision is made, the auditor trial 
or preliminary investigation would 
doubtless ordinarily be in accordance 
with the statutory regulations, while 
in jurisdictions where there are no 
statutory provisions relating to audi- 
tors the power exercised would be un- 
der the principles of the common law. 
The application of these principles of 
the common law, however, would not 
necessarily be limited to the form of 
the action or that class of cases in re- 
spect to which such power had been 
exercised in the.past; but the princi- 
ple may reasonably enough, we think, 
be applied to any form of action or 
any case which presents a situation 
so intricate and so complex that it 
cannot be intelligently understood and 
decided by a jury until the items or 
the issues shall have been simplified. 

It is only tentative, and is un- 
der such .circumstances a necessary 
preliminary, and the necessary and 
only means of approach to the consti- 
tutional right of trial by jury.” Fen- 


it amends conferred only authority for 
a reference to take testimony. Law- 
rence va. Sane Crnel 


Reference in federal court of claims 
see Federal Courts § 410 


Under federal conformity act see 
Federal Courts § 149. 


79., U. S. Ve Wells; 3208 Med. 146: 
Vermeule v. Reilly, 196 Fed. 226; 
Swift v. Jones, 145 Fed. 489, 76 CCA 
253 [remanding case to court below 
135 Fed. 487 (aff 154 Fed. 1005, 83 
CCA 678)]; Field v. Schell, 9 F. Cas. 
INOS AiG 4 Blatchf. 435; Howe Mach, 
Cou: Edwards, 12° H.. Cas. No. 6,784; 
15 Blatchf. 402; U.S. v. Rathbone, 27 
i. Cas. No. 16, 121, 2 Paine 578. See 
De la Rosa v. Sucrerie Central Coloso, 
10 Porto Rico Fed. 15 (reference in 
federal court for accounting held 
doubtful). 

80. Alexandria Canal Co. 

5 How. (U. S.) 88, 12 L. ed. 60; 
er Vo Howler 2 (WalleiCWe iS.) 23 sey 
Li edcntoo): Philadelphia Casualty Co. 
Vv. Fechheimer, 220 Fed. 401, 186 CCA 
25, AnnCas1917D 64; U.S. v. Wells, 
203 Fed. 146; Boatmen’s Bank vy. 
Trower Bros. Co., 171 Fed. 964 [rev 
181 Fed. 804, 104 CCA 314]; Lyons 
v. Lyons Nat. Bank, 8 Fed. 369, 19 
Blatchf,. 279; Robinson vy, Mutual Ben. 
Li ins: Co,, 20 I. Cas) No. 14,961) 46 
Blatehf. 194. 


In conformity to state practice see 
Federal Courts § 149 

81. See etavutory4 provisions. 

[a] In New York it was held that 
a circuit court could not order a ref- 
erence in a case within Rev. L. p 396 
§ 2. Williams v. Green, 3 Cai. 129. 


v. Swann, 
Heck- 


For later cases, developments and changes in the law see-Annotations, same title and section number. 
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by the pleadings** may order a reference®® in a case 
where a reference is authorized,** and this may be 
true of particular courts by reason of statutes.®® 
But an appellate court cannot order a reference,*® 
unless it has jurisdiction to hear cases de novo.** 
So, also,.under the rule elsewhere stated®*® that a 
judge cannot, in the absence of authority of law, 
exercise the judicial functions of a court for which 
he has not been selected, an appellate judge cannot 
order a reference;*® nor, under the doctrine likewise 
elsewhere considered,®° can the parties confer on him 
jurisdiction to order a reference in such ease.°! 


Pendency of another action. A receiver of an in- 
solvent corporation may obtain a compulsory refer- 
ence of a controversy between himself and a debtor 
of the corporation, although he has commenced an 
action at law to recover the debt.°? 


[§ 45] b. At Chambers.®? In some jurisdictions 
an order of reference may be made in chambers.?* 


[§ 46] c. At Extra Term. Where by statute a 
judge sitting in the court other than his own is given 


82. See cases infra this note; and|[pp 1471-1474, 


REFERENCES 


to appoint auditors, 97. 
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powers equal to those of the resident judge®® and 
the trial of causes at an extra term is limited by 
statute to such causes as were docketed at the last 
preceding regular term of the court®® such provisions, 
construed together, prevent the granting of an order 
of reference as to a cause not properly docketed at 
such preceding term.?* 

[§ 47] B. Condition of Cause and Time for Ap- 
plication.°® The time when an order of reference 
may be applied for differs in the several states.®? 
Generally the order cannot be granted before issue 
is joined,! as to all the parties,? and accordingly a 
reference will not be granted during the pendency 
of a demurrer.’ But provided issue is joined,* the 
court may order a reference, even before the case is 
docketed.® Plaintiff need not wait the specified time 
within which defendant may serve an amended an- 
swer as of course,® although where, by leave to 
amend, defendant has unlimited power to amend, the 
reference must wait until he amends.” Generally a 
reference to hear and determine*® cannot be ordered 
after a jury has been sworn in,? nor in the midst of a 


Simms v. Phillips, 46 S. C. 149, 


note 83 


[a] Reference in suit pending in 
one court cannot be made in another 
court. Paulison v. Halsey, 38 N. J. 
L. 488. But see Elting v. Dayton, 4 
NYSt 481 (although venue in another 
jurisdiction is pleaded and objection 
raised and such practice is improper, 
a motion in such court for reference 
will not be refused for lack of juris- 
diction). 

83. Oppenheimer v. Treblo Realty 
Co., 154 App. Div. 593, 1389 NYS 894 
[rev 76 Misc 452, 134 NYS 1095]; 
Cain v. Nicholson, 77 N. C. 411. 


[a] That order of reference was 
inaptly phrased does not affect the 
jurisdiction of the court. Oppenheim- 
er V. Trebla Realty Co., 154 App. Div. 
593, 139 NYS 894 [rev 76 Misc. 452, 
184 NYS 1095]. 


[b] Special Term is authorized to 
order a reference. Sands v. Harvey, 4 
AbbDec (N. Y.) 147; Scudder v. Snow, 
29 HowPr (N. Y.) 96. 


84. When reference authorized see 
supra §§ 6-42. 

85. See statutory provisions, 

[a] In New Jersey by reason of 3 
Comp. St. (1910) p 4101, authorizing 
a reference of actions in which mat- 
ters of account are in controversy, and 
3 Comp. St. (1910) p 4102, authorizing 
a reference of such action by the su- 
preme court justice when matters of 
account are in controversy pending 
in the supreme court and coming on 
for trial at the circuit, and 2 Comp. 
St. (1910) p 1712 § 28a, giving the 
judge at circuit the same powers as a 
justice of the supreme court, the 
judge at circuit has power to make a 
reference. Hohmann v. Corkran, 104 
N. J. L. 298, 140 A 580. 


[b] In Ohio under Gen. Code § 
11768 the common pleas court_has dis- 
cretion to appoint areferee. Sunshine 
v. Buclid-105th Properties Co., 30 Oh. 
A. 151, 164 NE 539. 


[ec] In Pennsylvania (1) a statute 
giving the common pleas court con- 
current jurisdiction with the district 
court in cases under five hundred dol- 
Jars extends the compulsory arbitra- 
tion act to these cases. Fetters v. 
Scull, 1 Phila. 538. (2) A cause pend- 
ing in the supreme court may under 
Act of 1809, be referred to arbitrators. 
Carpentier v. Delaware Ins. Co., 2 
Binn. 264. 

[d] In Texas the district courts 
are expressly authorized, by Rev. St. 


| 


without limitation as to the character 
of the suits, when the investigation 
of accounts or examination of vouch- 
ers render it necessary. Wright v. 
Pate, 1 SW 661. 


[e] In Wisconsin (1) the munici- 
pal court has power under St. § 2864 
andl: AQ O7)mce 2a oO tonorder sa, 
compulsory reference (Astor Co. v. 
Dengel, 161 Wis. 1, 152 NW 460), (2) 
even though St. § 2864 provides in 
part that the provision for consent 
reference shall not apply to municipal 
courts and certain county courts (ASs- 
tor Co. v. Dengel, supra). 


86. Wood v. Orser, 25 N. Y. 348. 


[a] In Rhode Island (1) Gen. L. c 
245 § 10, authorizing the appointment 
of.an auditor to hear the parties, etc., 
as to a case at issue in the common 
pleas division of the supreme court 
and involving accounts, is construed 
to limit the power of appointment to 
the common pleas division (Blanding 


v. Sayles, 21 R. I. 211, 42 A 872) (2): 


and as not extending it to the appel- 
late division (Blanding v. Sayles, su- 
pra). 

87. Schmidt v. Rose, 6 Mo. A. 579. 


{a] That cause is an appeal from 
a justice to the circuit court does not 
of itself prevent a reference. Schmidt 
v. Rose, 6 Mo. A . 


[b] In, England the court of ap- 
peals, under Arbitration Act (1889) 
§§ 13, 17, has jurisdiction to refer 
questions to a referee to inquire and 
report, although the parties do not 
consent. Atty.-Gen. v. Birmingham, 
ete., Drain. Dist., [1912] -A. C. 788. 


88. See Judges § 108 note 36. 

89. Owasco Lake Cemetery v. Tell- 
er, 110 App. Div. 450, 96 NYS 985. 

80. See Judges § 108 note 38. 

91. Owasco Lake Cemetery v. Tell- 
er, 110 App. Div. 450, 96 N,YS 985. 

92. Crosby v. Day, 81 N. Y. 242. 

93. Chamber powers generally see 
Judges § 88 et seq. 

Equity reference at chambers see 
Equity § 764. 


94. Sands v. Harvey, 4 Abb. Dec. 
(N. Y.) 147, 19 AbbPr 248; Miller v. 
Goodwin, 111 S. C. 333, 98 SH 129; 
State v. Gibbes, 109 S. C. 135, 95 SE 
346. 


95. See Judges § 112. 
96. See statutory provisions, 


24 SE 97. 


98. Waiver of objections as to time 
of order see infra § 68. 


Pennsylvania doctrine see infra text 
and notes 26-43. 


99. See cases infra this section. 
1. La.—Perret v. Keill, 15 La. 209. 


N. Y.—Hawkins v. Avery, 32 Barb. 
551; Cochran v. Thurber, 4 NYS 234; 
Ritter v. The Olive Branch, 1 Wend. 
35; Jansen v. Tappen, 3 Cow. 339. 


N. C.—Penn Lumber Co. v. McPher- 
son, 133 N. C. 287, 45 SE 577; Kerr v. 
Hicks, 131 N. C. 90, 42 SE 532; Kerr 
v. Hicks; 129 N. C. 141, 39 SE) 797%; 
Syme v. Bunting, 86 N. C. 175. 


S. C.—Palmetto Bank, etc., Co.’ v. 
Grimsley, 140 S. C. 105, 188 SE 624. 


W. Va.—Simmons vy. Simmons, 85 
W. Va. 25, 100 SE 743. 


[a] That motion for order to 
frame issue was pending at the time 
of the order referring the case to a 
referee to take and report testimony 
was held immaterial. Palmetto Bank, 
etc., Co. v. Grimsley, 140 S. C. 105, 
138 SE 624. 


2. Cochran vy. Thurber, 4 NYS 234. 


3. Ritter _v. The Olive Branch, 1 
Wend. (N. Y.) 35; Jansen v. Tappen, 
3 Cow. (N. Y.) 339; Penn Lumber Co. 
ya pores, 133 N. C. 287, 45 SE 


4 State v. Gibbes, 109 S. CG. 
95 SE 346. a ak 


5. State v. Gibbes, supra. 


[a] Statutory provision requirin 
the docketing of a case fourteen days 
before court by plaintiff or seven days 
before by defendant does not apply to 
orders by the court to speed up the 
hearing on the merits. State v. 
Gibbes, 109 S. C. 135, 95 SE 346. 


6. Degener v. Underwood, 57 N. Y. 
Super. 583, 7 NYS) 681; Enos v. 
Thomas, 4 HowPr (N, Y.) 290, 2 Code 
Rep. 148. 


7. Greene v. Washington, 105 S. a 
137, 89 SE 649. 


8. See supra §§ 11-34. 


9. Peyton v. Hamilton-Brown Shoe 
Co., 167 N. C. 280, 88 SE 487. But see 
U. S. v. Rose, 27 F. Cas. No. 16,193, 2 
Cranch C. C, 567 (if after jury is im- 
paneled it is necessary to examine 
and determine accounts between the 
parties, the jury should be discharged 
and the matter sent to an auditor). 
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trial,?° except under exceptional cireumstances,** 
nor after the evidence is in,'? nor after a trial by 
jury,!* particularly as to accounts stated for the 
information of the court.14 And although somewhat 
irregular,!® the fact that prior to the order the court 
had heard some witnesses and the order was for the 
referee to continue as to the remaining witnesses, 
is not reversible error.1® An adjudication of la- 
bility need not precede a reference to hear and de- 
termine;'? but, in an action for an accounting, a 
reference cannot be ordered prior to the entry of 
an interlocutory Judgment providing for an account- 
ing,!® although there is authority to the contrary,?® 
unless no issue involving the right to the accounting 
is raised, in which ease a reference may be ordered 
upon motion on the pleadings.?° So in some juris- 
dictions where defendant sets up a plea in bar in an 
action for an accounting the court cannot refer the 
cause without the consent of the parties before such 
plea is passed on,?1 unless the plea is not a bar to 
the entire cause of action.?? It is not a fatal objec- 
tion that an order referring a motion was made aft- 
er the expiration of the time within which the court 

10. De la Rosa v. Sucrerie Central 


Coloso, 10 Porto Rico Fed. 15; Kel- 
logs v. Costello, 93 Wis. 232, 67 NW 
i 


[a] In England Common L. Proc. 


Act- (1854) § 6, providing for discre-|@fter an 


REFERENCES 


388, 94 NYS 598; 
63 App. Div. 99, 71 NYS 213; 
v. Gale, 44 App. Div. 396, 61 NYS 6) 
(2) there is authority that the order- 
ing of a reference either before or 
interlocutory judgment 


ised 


was required by statute to make its decision on the 
motion,?3 nor that an order was premature where at 
the time of the hearing of the objection such an or- 
der would be proper.2* But an order of reference is 
premature when granted where all the parties nec- 
essary for the proper adjudication of the case are 
not before the court.?° 


In Pennsylvania it was formerly the rule by stat- 
ute that a rule of reference could be entered at any 
time after the commencement of the action,?® as 
immediately after the issuing of,?7 and prior to, the 
service of the summons on defendant?> and without 
a declaration,?® statement,*° or plea.?+ By subse- 
quent enactment it became the proper practice to 
refuse a rule for reference where the summons was 
not served.°®? - However, such practice®® was sub- 
stantially changed following the enactment of the 
act of 1836,24 by virtue of which it has been held that 
a rule for reference against the consent of a party 
must be taken out prior to thirty days before the 
sitting of the court at which the case is set down 
for trial,*° that the proper practice is to cause the 
summons to be served before or at the time the rule 


Knox v. Gleason, 25. Ex p. Maurice, 24 S. C. 173. 
Brennan 26. Sharp v. Kilgore, 3 Serg. & R. 
(Pay ess Ct 


{a]. Entry of suit, within the 
jg | meaning of Act of 1810, was the entry 
on the docket of the prothonotary. 


tiona fer tt f ac-| discretionary (Young v. Valentine, 4 

Soil iie On the trial of any issue 177 N. Y. 347, 69 NE 643; Canton reeinee eee es eee 

of fact by a judge under § 1, stating | Brick Co. v. Howlett, 169 N. Y. 297, oe Rag ertzog v. Ellis, 3 Binn. 

the circumstances in which the judge] 62 NE 347; Russell v. McCall, 141 ie Se ater ; 
IN. Ynu43%536) NB 498) 38 AmSR 8075 [b] Pending action” does not in- 


might try a cause, qualify § 3, au- 


thorizing a reference of matters of 
account so as to deprive ‘him of the 
power to make a compulsory refer- 
ence during the _ trial. Robson v. 
Lees, 6 H. & N. 258, 158 Reprint 106; 
Morgan v. Ainslie, 238 LL. T. Rep. N. s. 


120; Jeffries v. Lovell, 23yue Rep: 
IN Suge: 
11. Kellogg v. Costello, 93 Wis. 


232, 67 NW 24. 

12. Hughes v. Boone, 102 N. C. 137, 
9 SE 286. 

13. See cases infra this note. . 

[a] In New Hampshire, under Act 
of 1875 a case once tried by a jury 
and brought forward for review, was 
not referable. Stevens v. Rolfe, 56 
N. H. 183 

14. Stockman v. Michell, 120 Mich. 
293, 79 NW 480. 


[a] Werdict should be preceded by 
a reference under statute to an audi- 
tor to state an account. Stockman v. 
Michell, 120 Mich. 293, 79 NW 480. / 


15. Hunley v. Ingle, 88 Wash. 446, 
153 P 313. 

16. Hunley v. Ingle, supra. 

17. Bennett v. Baum, 90 Nebr. 320, 
133 NW 439; Governor v. Lassiter, 83 
IN: C. 33: 

18. Benson v. Charles Weitz’s Sons, 
(Iowa) 231 NW 4381. And see cases 
infra note 19 [a] (1). See also su- 
pra § 22. 

19. Fredenhall v. Shrader, 45 Cal. 
Awl o ss Fp80; 

[a] In New York (1) although the 
general holding is in support of the 
preceding text (Zapp v. Miller, 109 
N, ¥. 52, 15 NE 889; Morris Park 
Estates ae Day, 168 App. Div. 43, 153 
NYS 73 Fisher v. Tuttle, 164 "App. 
Div. oe, "149 NYS 673; Starr v. Sel- 
leck, 138 App. Div. 277, 122 NYS 1054; 
Goodman v. Roth, 13 5 App. Div. 615, 
120 NYS 328; Post v. Van Siclen, 132 
App. Div. 796, 117 NYS 554; London v. 
Meryash, 132 App. Div. 323, hy NYS 
Ls Gibson v. Widman, 106 App. Div. 


Central Trust Co. v. New York City, 
étes sR. UCoy, 42. Hun 6025 4) INYSE 
639, 18 AbbNCas 381). 


20. Post v. Van Siclen, 132 App. 
Div. 196.117 NYS. 55455, London jv. 
Ge) 132: App. Div. 323, 117 NYS 
; Blun v. Mayer, 113 App. Div. 242; 
36 NYS 22 [aff 189 N. Mobo 3 st 8 NE 
780]; Gibson v. Widmian, 106 App. 
Div. 388, 94 NYS 593. 


21. Green Sea Lumber Co. v. Pem- 
berton: sisi SNe teh i632) 7125.) SiR 219): 
Garland v. Arrowood, 172 N. C. 591, 
90 SE 766; Citizens’ Nat. Bank v. 
Gaston Farmers’ Union Warehouse 
Co. 172° N.C. 602, 90 SH 698;  Old- 
ham v. Rieger, 145 N. C. 254, 58 SE 
1091; Duckworth v. Duckworth, 144 
N. C. 620, 57 SE 396; Jones v. Wooten, 
137 Ne Co 421, 49. SE 915: Kerr -v. 
Hicks, 129 N. C. 141, 39 SE 797; Aus- 
tin v. Stewart, 126 N. C. 525, 36 SE 
37; Tarboro Bank y. Maryland Fidel- 


ity, etc., Co., 126 N. C. 320, 35 SH 588, 
83 AmSR_ 682; Iredell County v. 
White, a2z3ssuneC.7 534, SE 670; 


Smith v. Goldsboro, 121 N. C. 350, 28 
SE 479; Royster v. Wright, 118 N. C. 
152, 24 SE 746; Wilson v. Pearson, 
102 N. C. 290, 9 SE 707. 


[a] Thus it is’ error to order a 
reference while a plea of limitations 
is undisposed. Garland v. Arrowood, 
172 N. C. 591, 90 SE 766; Oldham v. 
Rieger, 145 N. C. 254, 58 SE 1091. 


22. Green Sea Lumber Co. v. Pem- 
berton, 188 N. C. 5382, 125 SH 119; 
Iredell County v. White, 123 N. C, 
534, 31 SE 670. 


[a] Thus a plea of full and final 
settlement to a suit for an account 
against a tax collector to surcharge 
his settlement for specifically alleged 
errors is not a bar to the action. Ire- 
dell County v. White, 123 N. C. 534, 
31 SE 670. 


23. Stafford v. Ambs, 
GN. Ye 2387 

24. Avery v. Ryan, 74 Wis. 
43 NW 317. 


8 AbbNCas 


591, 


clude a judgment opened and defend- 
ant let into his defense on the merits. 


Lowrey v. Tracey, 6 Watts & S. 
(Pa.) 493. 
[c] Where there is no action pend- 


ing, a party to a contract, which pro- 
vides that any disagreement should 
be submitted to arbitration, is not en- 
titled to a compulsory rule of refer- 


ence. Wintz v. Fiscio, 33 WklyNC 
(Pa.) 220. 

27. Moore v. Wolcott, 2 Walk. 
(Pa.) 524; Flanegan v. Negley, 3 
Serg. & R. (Pa.) 498. 

28. Moore v. Wolcott, 2 Walk. 
(Pa.) 524; Herman v. Freeman, 8 


Serge. & R. (Pa.) 9; Flanegan v. Nég- 
ley, 3 Serg. & OR. (Pa.) 498; Thomas 
v. Hopkins, 2 Browne (Pa.) 145. 


29. Herman v. Freeman, 8 Serg. 
& +R. “(Pa.) 9) Sharp) yw. Kilgore, 3 
Serge. & R. (Pa.) 387; Frey v. Van- 
lear, 1 Serge. & R. (Pa.) 435; Mc- 
Entire v. McElduff, 1 Serg. & R. (Pa.) 
19; Massey v. Thomas, 6 Binn. (Pa.) 
see! Brown vy. Scheaffer, 6 Binn. (Pa.) 


30. Herman v. Freeman, 8 Serg. & 
R. (Pa.) 9; Frey v. Vanlear, 1 Serge. & 
Riai(Pas) 435; Massey v. Thomas, 6 
Binn. (Pa.) 333; Brown v. Scheaffer, 6 
Binn. (Pa.) 177. 


31. Herman y. Freeman, 8 Sere. & 
Ry e¢Ra.) 9s Masseyievi Sihomass 6 
Binn. (Pa.) 333; Brown vy. Scheaffer, 
62Binn sy GPa Len 


hae Jones v. Orum, 5 Rawle (Pa.) 
[a] Delay of ten years in apply- 


ing for a rule of reference after the 
writ was issued and returned with- 
out being duly served prevents grant- 
ing the rule where nothing was done 
during that period to continue the ac- 


tion. Jones v. Orum, 5 Rawle (Pa.) 
33. See supra notes 26-32. 
34. See cases infra notes 35-39. 
35. Hickernell v. Carlisle First 


For later cases, developments an'd changes in the law see Annotations, same title and section number, 


—— 


§§ 47-49] 


of reference is served,®® that the rule of reference 
may be entered before the return day of the sum- 
mons,*? and that a declaration or statement must first 
be filed,** except in ejectment.?® <A rule of court 
requiring the filing of an affidavit of defense prior 
to a reference cannot deprive a party of his right 
toareference.*° Ina case of statutory special bail*! 
immediately after the bail is entered, in compliance 
with a notice, either party is entitled to enter a rule 
of arbitration, although before the return day of 
the term at which the suit is docketed;*? but de- 
fendant has no right to enter a rule for arbitration 
before he has put in special bail.#? 


Laches in moving may give authority to the court, 
in the exercise of its’ discretion, to deny the order.** 


[§ 48] C. Consent or Agreement to Reference.*° 
In the absence of express statutory requirement,*® 
the reference may be made either by written stipu- 
lation** or by order agreed to in open court.*® Stat- 
utes authorizing a consent reference usually require 
a consent in writing,*® or a consent entered in the. 
minutes.°° Such statutory provisions are complied 
with where the order of reference recites that both 
parties in open court consented thereto*! and the cor- 
rectness of such recital is not questioned,®? or where 
it otherwise appears of record.6* The agreement 
Nat. Bank, 62 Pa. 146; Anthony v. 
Unangst, 4 Pa. Dist. 303; _McMahon 


v. Friend, 12 PittsbLegJNS- (Pa.) [b] 
255; Baker v. Rivers, 2 Tr. & H. Pr. 
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may give the written consent. 
croft v. Fowler, 7 HowPr (N. Y.) 259. fa] 
Withdrawal of attorneys’ ver- 
bal agreement to refer a cause is not 
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need not expressly provide that the submission be 
made a rule of court®* unless a contrary intent ap- 
pears from the submission.°® <A statutory provi- 
sion, relating to companies, for a consent reference 
in writing under seal°® does not apply so as to neces-: 
sitate that a consent reference under a general stat- 
ute must be based on an instrument under seal.°’* 
Whether or not a written consent is expressly re- 
quired by statute, the consent may be imphed from 
failure to object to a reference made at the request 
of the opposing party,°® or from a motion that a case 
be consolidated with another which has been re- 
ferred to a referee.°® 


[§ 49] D. Motion®® for Compulsory Reference 
and Hearing Thereon—1l. On Court’s Own Motion. 
It has been held that the court cannot of its own mo- 
tion order a reference,®! although other courts hold 
that where an issue of account is involved the court 
may refer the case of its own motion,®” and it is gen- 
erally so provided by statute.°? Similarly, in cases 
where reference of incidental questions is author- 
ized®* statutes provide for a reference on the court’s 
own motion.®® The necessity for a reference need 
not be shown by affidavits,®°® and it is sufficient if it 
clearly appears from the verified pleadings, that the 
trial of the issues will require a reference.°7 


Leay- {cannot stand). 


Intent.—Where the agreement 
to refer expressly stipulates that the 
reference should be ordered under the 


(Pa.) 784. 
36. Fehr v. Reich, 36 Pa. 472. 
87. Burke v. Matthews, 2 Phila. 


(Pa.) 282. f 

38. See cases infra this note. 

[a] Under Act 1836, making it un- 
lawful for plaintiff to enter a rule to 
refer until after he has filed a decla- 
ration or statement of the cause of 
action (1) the terms “declaration” 
and “statement” are not synonymous 
(Faries v. Weisel, 7 WkKlyNC (Pa.) 
213), (2) but are to be understood in 
the sense used in court practice 
(Faries v. Weisel, supra), (3) so that 
rules to refer may be based'on state- 
ments only in such cases as judg- 
ments are permitted to be taken on 
statements inthe courts (Faries v. 
Weisel, supra), (4) and in all other 
eases declarations must be _ filed 
(Faries v. Weisel, supra). (5) If the 
rule is entered and the declaration 
filed on the same day, it is sufficient. 
Wright v. Guy, 10 Serge. & R. (Pa.) 
227. 

39. Reed v. Long, 10 Pa. Co. 253. 

[a] Filing a praecipe is sufficient. 
Reed v. Long, 10 Pa. Co. 258. 

40. Hickernell v. Carlisle 
Nat. Bank, 6Z Pa. 146. 

41. See Bail § 6. 

42. Hertzog v. Ellis, 3 Binn. (Pa.) 

209. 
- 48. Nones v. Gelbaud, 11 Serg. & 
R. (Pa.) 9. But see Paul v. Purcell, 
2 Browne (Pa.) 20 (rule of reference 
may be entered before special bail is 
put in). 

44. McLendon vy. Frost, 57 Ga. 448; 
Aide York v. Genet, 67 Barb. (N. Y.) 

45. What may be referred by con- 
sent see supra §§ 6-9. 

46. See cases infra notes 47, 48. 

47. Eichberg v. U. S. Shipping Bd. 
Emergency Fleet Corp., 273 Fed. 886. 

48. Eichberg vy. U. S. Shipping Bd., 
ete., Corp., supra. 

49. See statutory provisions. 

{a] Hither parties or attorneys 


First 


invalid where both by statute and rule 
of practice such agreement must be 
written. Morrison v. Metropolitan El. 
R. Co., 26 NYS 858. 


50. See statutory provisions. 


fa] In absence of written consent 
in the record, a trial by a referee is 
erroneous. Shaw vy. Kent, 11 Ind. 80. 


[b] Entry of consent (1) by clerk 
of court in the minutes of the court 
(Waterman v. Waterman, 37 HowPr 
(N. Y.) 36; Leaycroft v. Fowler, 7 
HowPr (N. Y.) 259) (2) or by referees 
on their minutes (Leaycroft v. Fow- 
ler, 7 HowPr (N. Y.) 259) is sufficient. 


51. Bates v. Vischer, 2 Cal. 355; 
Butterly v. Deering, 158 App. Div. 
181, 142 NYS 1050; Federal Fuel Co. 
v. Macy, 180 Mise. 192, 223 NYS 710; 
Lennon v. Smith, 18 NYS 213, 22 NY 
CivProc 22; Waterman v. Waterman, 
ot Howler 1 CNT oYo)) 865. Keator lve 
Ulster, ete., Plank Road Co., 7 HowPr 
ON. YY.) 4 14 Reon va, MeGinnis,. 1 
Park. Cr. (N.-Y.) 387; Heald v. Yu- 
misko, 7 N. D. 422, 75 NW 806. 


Waiver of written consent see infra 
68. 


§ 

52. Keator v. Ulster, ete., Plank 
Road Co., 7 HowPr (N. Y.) 41; Heald 
v. Yumisko, 7 N. D. 422, 75 NW 806. 


53. Smith v. Pollock, 2 -Cal. 92; 
Morisey v. Swinson, 104 N. C. 555, 10 
SE 754; White v. Utley, 86 N. C. 415. 


[a] Form of order.—Vaughan v. 
Lewellyn, 94 N. C. 472. 


[b] In case of discrepancy be- 
tween the written agreement and the 
entry made of it by the prothonotary, 
the former must prevail. Backman 
v. Reigart, 3 Penr. & W. (Pa.) 270. 


[c] Provision in consent judgment 
that “past damages be determined in 
such manner as the court should di- 
rect” does not authorize a reference. 
Jaequelin v. Manhattan R. Co., 
Mise. 330, 33 NYS 655. 


54 Manhattan L. Ins. Co. v. Mc- 
Laughlin, 80 Pa. 538; McAdams v. 
Stillwell, 13 Pa. 90. But see Ben- 
jamin v. Benjamin, 5 Watts & S. (Pa.) 
562 (where submission was not un- 
der rule of court award thereunder 


statute providing for compulsory ar- 
bitration, the intent to make the refer- 
ence a rule of court is sufficiently im- 
plied and such consent is to be pre- 
sumed from the manifest intent to 
refer the action itself. Brendlinger 
v. Yeagley, 53 Pa. 464. 


rere Brendlinger v. Yeagley, 53 Pa. 


56. See statutory provisions, 


57. Zelma Gold Min. Co. v. Hos- 
kins, [1895] A. C. 100. 


58. Eichberg vy. U. S. Shipping Bd. 
Emergency Fleet Corp., 273 Fed. 886; 
Sayer v. Wilstrop, 200 App. Div. 364, 
tn ead 4; Harris v. Shaffer, 92 N. 

59. Eau Claire Fuel, etc., Co. v. 
Laycock, 92 Wis. 81, 65 NW 732. 

60. Motions generally see Motions 
and Orders 42 C, J. p 456. 

61. Kinney v. Short, 2 Del. 357; 
Dougherty v. Jones, 37 Ga. 348; Van- 
duzer v. McMillan, 37 Ga. 299; Drane 
v. Casey-Foree Co., 199 Ky. 254, 250 
SW 962. 

62. Galbraith v. 
Kan. 706; Williams v. Elliott, 17 
Kan, 523; Zeilman v. Fry, 213 Mich. 
504, 182 NW 41; Hollands v. Wayne 
Cir. Judge, 117 Mich. 326, 75 NW 886. 

63. See statutory provisions. 


[a] In Missouri under Rev. St. 
(1919) § 1426 the court is authorized 
in a case involving a long account to 
compel a reference of its own motion. 
Fine Art Pictures Corp. v. Karzin, 
(Mo. A.) 29 SW (2d) 170. 


[b] In Nebraska Code Civ. Proc. § 
299, expressly authorizing a reference 
by the court’s own motion of issues 
of account, is construed to apply sole- 
ly to equitable actions. Bennett v. 
Baum, 90 Nebr. 320, 133 NW 489. 

64 See supra §§ 36-39. 

65. See statutory provisions. 


66. Cassidy v. McFarland, 139 N. 
Y. 201, 34 NE 893. 

67. Cassidy v. McFarland, 139 N. 
Y. 201, 34 NE 898. 

[a] In Iowa where a motion to 
transfer a cause from law to equity 


McCormick, 23 
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[§ 50] 2. Motion of Party—a. Motion Papers.°* 


The power of the court to refer a 


the pleadings,®® and the fact that the action will in- 
volve the examination of a long account’?® must ap- 
pear on the face of the pleadings?! or be shown by 
So a reference will not be ordered where 


affidavit.7? 


the account is not put in issue by the answer.*® 
the pleadings show that the examination of a long 
account is involved no other proof is necessary.“* If 


the fact does not appear on the face 


is properly refused, there is no re- 
quirement that the court must, be- 
cause of testimony subsequent to the 
ruling on the motion, order a refer- 
ence of its own motion. Mitchell v. 
Beck, 178 Iowa 786, 156 NW 428, 160 
NW 232 


68. Form and requisites of mo- 
tions generally see Motions and Or- 
ders §§ 29-34, 


69. Jones v. Gardner, 57 Cal. 641; 
Gresty v. Briggs, 127 Kan. 151, 272 
P 178; Lapham vy. Kansas, etc., Oil, 
etc., Co., 87 Kan. 65, 123 P 863, Ann 
Cas1913D 818; Smith v. Ohio Millers’ 
Mut. F. Ins. Co., 320 Mo. 146, 6 SW 
(2a) 920; Kenneth Inv. Co. v. Na- 
tional Bank, 96 -Mo. A. 125, 70 SW 
173; Johnson .v. Blell, 61 Mo. A. 37; 
Putnam -v. Goodall, 31 °‘N. H. 419; 
Henry Huber Co. v. Rogers, 142 App. 
Div. O42. bad uNYs 18208 — Averill” vy. 
Emerson, 74 Hun 157, 26 NYS 650; 
Roberson vy. Murray, 73 Hun 490, 26 
Me 480. But see Brillion Lumber 
Co. Barnard, 131 Wis, 284, 111 NW 
483 Maieadines may be supplemented 
by statements in open court). 


{a] Discretionary.—Whenever a 
cause reguires the examination of 
accounts and vouchers in any of its 
parts, whether for plaintiff or defend- 
ant, it may, in the discretion of the 
court, be committed to an auditor. 
Putnam vy. Goodall, 31 N. H. 419. 


{b] No opposing affidavit is nec- 
essary ‘to authorize the court to de- 
termine from the moving papers 
whether the cause is referable. Un- 
termyer v. Beinhauer, 105 N. Y. 521, 
11 NE 847. 


70. See supra §§ 11, 16. 


71. Ga.—Spencer y. Northwestern 
ah Ins. Co., 27 Ga. A, 710, 109 SE 


Kan.—Drovers’, etce., Bank v. Wil- 
liamson, 121 Kan. 301, 246 P 676, 121 
Kan. 776, 250 P 302. 


Ky.—Clarke v. Ellis, 173 Ky. 540, 
191 SW 292. 


Mo.—Craig v. McNichols Furniture 
ot (A.) 187 SW 793. 


Y.—Spence v. Simis, 137 N. Y. 
616. 33 NE 554; Stahl v. Norwich, 205 
App. Div. 424, 199 NYS 629; Interna- 
tional Worsted Mills v. Priestleys, 
Ltd., 201 App. Div. 547, 194 NYS 546; 
Miller v. Albertina Realty Co;, 198 
App. Div. 340, 190 NYS 407; Smith Vv. 
London Assur. Corp., 114 App. Div. 
868, 100 NYS 194; Loverin v. Lenox 
Corp., 35 App. Div. 263, 54 NYS 724; 
Abbott v. Corbin, 22 App. Div. 584, 
48 NYS 103; PA eth v. New York, 
etcesaR. -Co,, 155 Y. Super. 152, 12 
NYSt 66 [aff 109 N: Y. 658, 17 NE 867]; 
Morse v. Morse Dry Dock, ete, -Cor 
111 Misc. 715, 181 NYS 175 [aft 191 
PADD DOV oo tOm,- Loli Nis, 1 Ubi 
Greims v. Utica Gas, ete., Co., 110 
Mise. 728, 180 NYS 667;\ George F., 
Lee Coal Co. v. Meeker, 43 Misc. 162, 
88 NYS 190; Weidenfeld v. Woolfolk, 
26 Misc. 151, 56 NYS 740; Woollard 
v. Albany, 190 NYS 741; Cornell v. 
U. S. Illuminating Co., 16 NYS 306; 
Betts v. Eagleton Mfg. Co., 1 NYSt 
241, 10 NYCivProc 218. See Fuller 
We Starr, 209 App. Div. 852, 205 NYS 
131 (where plaintiff can establish ‘his 
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case depends on’ 


thereto.*7 


If |‘ the action 


of the pleadings, 


cause of action without proof of long 
account, the cause is not referable). 


N. D.—Smith v. Kunert, 17 N. D. 
120, 115 NW 76. 


S. D.—Evart v. Kass, 17 S. D. 220, 
95 \N-W 915. 


Wis.—kKnips vy. Stefan, 50 Wis. 286, 
6 NW 877; Monitor Iron Works Co. 
v. Ketchum, 47 Wis. 177, 2 NW 80. 
But see La Coursier y.. Russell, 82 
Wis. 265, 52 NW 176 (it is not error 
to refer a case for trial on the ground 
that it involves the examination of a 
long account, although no such ac- 
count is apparent from the pleadings 
in the case, when plaintiff makes a 
claim for expenses, which the record 
shows to have comprised about one 
hundred and fifty items). 


[a] Referable facts not shown by 
petition see Clarke v. Ellis, 173 Ky. 
540, 191 SW 292; Elks Inv. Co. v. 
Jones, (Mo.) 187 SW 71; Mugler v. 
Castleton Hotel, etc., Co., 168 App. Div. 
492, 158 NYS 1025. 


72. Spence v. Simis, 137 N. Y. 616, 
33 NE (554; Miller v. Albertina 
Realty Co., 198 App. Div. 340, 190 
NYS 407; Smith v. London Assur. 
Corp., 114 App. Div. 868, 100 NYS 
194; Loverin v. Lenox Corp., 35 App. 


Div. 2638, 54 NYS 724; Abbott v. 
Corbin, 22 App. Div. 584, 48 NYS 103; 
O’Brien v. Catskill Mountain R. Co., 
32 Hun) GNi.oY.) 6363* sRohinson ev. 
New York, etc., R. Co., 55 N. Y. Su- 
per, 152, 12 NYSt 66 [aff 109 N.Y. 
658, 17 NE 867]; Morse v. Morse Dry 
Dock ete, Co. LIT Mise 715,.18T NYS 
175 [aff 191 App. Div. 923 mem, 181 
NYS 175]; George F. Lee Coal Co. v. 
Meeker, 43 Misc. 162, 88 NYS 190; 
Weidenfeld v. Woolfolk, 26 Misc. 
150, 56 NYS 740; Woollard v. Al- 
bany, 190 NYS 741; Betts v. Eagle- 
ton Miss (Co IINY St 2241, 70 NYVCiv 
Proc 218. 


[a] Experience of judges that 
proof, in mechanic’s lien cases, of 
work done and material furnished, 


will generally require the examina- 
tion of a long account, will not dis- 


pense with the necessity of proof of 
this fact; nor can the courts, from 
their experience, take judicial notice 
that the proof of such issues involves 
the examination of a long account. 
Cassidy v. McFarland, 139 N. Y. 201, 
34 NE 893. 


eee Van Ingen v. Herold, 19 NYS 

74. Briggs v. Neal, 120 Fed. 224, 
56 CCA 572 [rev 110 Fed. 477]; Na- 
tional Union F. Ins. Co. v. Nevils, 
217 Mo. A. 630, 274 SW 508; Fisher 


v. Haines, 62 App. Div. 66, 70 NYS 
787; Barnett v. Scribner, 78 Hun 270, 
29 NYS 262; Degener v. Underwood, 
57 N. Y. Super. 5838, 7 NYS 681; Smith 
v. Smith, 31 Misc. 109, 64 NYS 918; 
Johnson v. Atlantic Ave. R. Co., 21 
NYS 1056; Cassidy v. McFarland, 2 
Mise. 86, 20 NYS 875 [aff on this 
point 139 N. Y. 201, 34 NE 893]; Van 
Ingen v. Herold, 19 NYS 456. 


75. National Union F. Ins. Co. v. 
Nevils, 217 Mo. A. 630, 274 SW 503; 
Konheim v. Harris, 148 App. Div. 238, 
132 NYS 1028; Crawford v. Canary, 
28 App. Div. 135, 50 NYS 874; Con- 
tinental Bank Note Co. v. Industrial 


hing Co., 
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it may be shown by affidavit,7®> although the order 
will not be granted merely on the affidavit without 
an inspection of the pleadings,’® and the affidavit 
must state facts and not mere conclusions in regard 
The affidavit must state that issue has 
been joined,’® and show by satisfactory proof that 
is referable.“ 
been held the pleadings or affidavits must show 
that the trial will necessarily,®® and not merely pos- 


Furthermore, it has 


Exhibition Co., 1 Hun (N. Y.) 118, 3 
Thomps. & C. 758; Dean v. Empire 
Poe ae Mut. Ins. Co., 9 HowPr (N. Y.) 


76. Cuthbert v. Hutchins, 7 App. 
Div. 251, 40 NYS 277. 

77. Knope v. Nunn, 75 Hun 287, 26 
NYS 1074; Van Ingen v. Herold, 19 
NYS 456; Cornell v. U. S. Illuminat- 
16 NYS» 306; CB: Keogh 
Mfg. Co. v. Molten, 16 NYS 65. 


[a] Affidavit and pleadings togeth- 
er (1) must be such as satisfies the 
court that a reference is required 
(Evans v. Kalbfieisch, 36 N. Y. Super. 
450, 16 AbbPrNS 13), (2) and where 
there is nothing in the pleading by 
which they can see that the account 
will require examination, an affidavit 
merely stating that the trial will in- 
volve the examination of a large 
number of items of account, is not 
sufficient to warrant a_ reference 
(Evans v. Kalbfleisch, supra; Kain 
Vv... Delano, 1 AbbPrNS JEN Yall 2S; 
Lord vy. Connor, 48 HowPr [N. Y.]} 
95). 

{b] Sworn copy of the account 
will be demanded in addition to an 


affidavit. Brown v. Miller, 1 Barb. 
(N. Y.) 24. ; 
78. Dutcher v. Wilgus, 2 HowPr 


(N. Y.) 180; Jansen v. Tappen, 3 Cow. 
CN. Y.)) 34. 

79. Brooklyn Public Library v. 
New York, 240 N. Y. 465, 148 NE 6387; 
Schepps v. Konski, 203 App. Div. 60, 
196 NYS 299; McAleer v. Sinnott, 30 
App. Div. 318, 51 NYS 956. 


[a] Showing insufficient.—Moritz 
v. J. Hisner, etc., Co., 212 App. Div. 
434, 209 NYS 153; McAleer v. Sin- 
nott, 30 App. Div. 318, 51 NYS 956. 


80. Malone v. St. Peter’s, ete. 
Church, 172 N. Y¥. 269, 64 NE 961; 
Cassidy v. McFarland, 139 INS 201, 
34 NE 893; Spence v. Simis, 137 N. Y. 
616, 33 NE 554; Thayer v. McNaugh- 
ton, 217 No Yoel 22) NE 562 opaly 
v. New York, 150 App. Div. 106, 134 
NYS 754; Leary v. Albany Brewing 
Co.,, 66 App! Div, 7407, T25 NYS 657: 
Abbott v. Corbin, 22 App. Div. 584, 48 
NYS 103; Averill v. Emerson, 74 Hun 
157, 26 NYS 650; Felt v. Tiffany, 11 
Hun | GNecyY 06255 Gornell.y. Uc Se T= 
luminating Co., 16 NYS 306; Atocha 
v.. Garcia, “15. AbbPr SON, *Y-)' 303; 
Keeler v. Poughkeepsie, etc., Plank 
Road’ Cor 10) Siiaw ProiGNees Yor dole 
Dreveskracht v. Balfour First State 
Bank, 6) INS D: (555 103, Niwa eloser 
Ewart v. Kass, 17 S. D. 220, 95 NW 
915. . 

fa] It must affirmatively appear 
that the case is referable. Clarkson 
v. Hoyt, 4 Cal. Unrep. Cas. 547, 36 P 
382; Thayer v. McNaughton, 117 N. 
Y. 111, 22 NE 562; Roberson vy. Mur- 
ray, 73 Hun 490, 26 NYS 480. 


[b] Reasonable ‘certainty that an 
examination of a long account will be 
involved is sufficient. Brooklyn Pub- 
lic Library v. New York, 240 N. Y. 
465, 148 NE 6387; Spence v. Simis, 137 
N. Y. 616, 38 NE 554; Amsden v. Trad- 
ers’ Nat. Bank, 182 App. Div. 474, 170 
NYS 316; Daly v. New York, 150 App. 
Div. 106, 184 NYS 754; Leary v. Al- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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sibly,§1 involve the examination of a long account. 
In some jurisdictions, if the application is ex parte, 
it should state that no previous application has 
been made for the order.*? On the other hand, it 
need not state the place of trial.** 
party need not show that the trial will not require 
the examination of questions of law’? but such fact 
will be presumed,®* and it is for the party opposing 
the reference to make it appear otherwise.5® The 
affidavit on which application for an issue before 
an auditor is based should clearly and definitely set 
forth the nature and character of the facts in dis- 
pute, so that the issue to be framed thereon may be 
directed to the trial of those facts.** 


Who should make affidavit. The affidavit should 
be made by the party and not by his attorney®*® un- 
less there is sufficient excuse therefor,8® and where 
an affidavit is made by the attorney it must state the 
reason why not made by the party himself.®° 


[§ 51] b. Successive and Cross Applications. 
When both parties move for a reference, the motion 
of the party first giving motion is entitled to a pref- 
erence.*+ A party who has acted under a rule of 
arbitration cannot enter a second rule until the first 
is discharged by order of the court.°? Where one 
of two cross suits has been referred, the court will 
not refer the other where everything may be obtained 
in the original reference that can be gained by a ref- 
erence in the latter action, especially where there is a 
possibility that by so doing injustice may be done 
in the matter of costs.°* Where a reference has been 
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ordered and additional facts must be established be- 
fore the report can be confirmed, it is unnecessary 
that the original order should be amended or the 
matter referred to the justice issuing the first dr- 
der.°* 


[§ 52] c. Parties as between Whom Reference 
May Be Ordered. Where the reference is for the 
examination of a long account®® it is essential that 
the account be between the parties to the action,®® 
and where the account is not between such parties, 
the reference is not authorized.** 


-[§ 53] d. Notice of Motion.°® Reasonable notiee 
of the motion for the reference must be given to the 
absent parties,®® and the notice of motion is some- 
times required to contain the names of the referees.* 


[§ 54] e. Opposition to Motion?—(1) In General. 
If the opposing party insists that difficult questions 
of law are involved, they must be pointed out in such 
a manner as to enable the court to determine wheth- 
er they are difficult,? unless they are apparent upon 
the face of the pleading.* It is no answer to a mo- 
tion for an order of reference to say that defendants 
intend to amend the answer.® 

[§ 55] (2) Admission or Stipulation To Prevent 
Reference. Even though the cause will, in natural 
sequence, so involve the examination of a long ac- 
count as to be referable,® where a party, prior to the 
order of reference,’ admits, concedes, or stipulates 
not to oppose, the items of the account, a reference 
is improper,® provided the admission or stipulation 
offered obviates the necessity of examining the ac- 


bany Brewing Co., 66 App. Div. 407, 
72 NYS 657; Abbott v. Corbin, 22 App. 
Div. 584, 48 NYS 103; Schmeltzer v. 
Markels, 244 NYS 215; Crane v. 
Litchfield, 171 NYS 43; Vernor v. Sul- 
livan, (Tex. Civ. A.) 126 SW 641. 


81. Thornton v. Life Assoc. | of 
America, 7 Mo. A. 544; Brooklyn Pub- 
lic Library v. New York, 240 N. Y. 
465, 148 NE 637; Thayer v. McNaugh- 
ton, 117 N. Y. 111, 22 NE 562; Spence 
v. Simis, 137 N. Y. 616, 33 NE 554; 
Daly v. New York, 150 App. Div. 106, 
134 NYS 754; Smith v. Londen Assur. 
Corp., 114 App. Div. 868, 100 NYS 194; 
Leary v. Albany Brewing Co., 66 App. 
Div. 407, 72 NYS 657; Abbott v. Cor- 
bin, 22 App. Div. 584, 48 NYS 103; 
Coit v. Goodhart, 5 App. Div. 115, 39 
NYS 47; Averill v. Emerson, 74 Hun 
157, 26 NYS 650; Morse v. Morse Dry 
Dock, etc., Co., 111 Misc. 715, 181 NYS 
175 [aff 191 App. Div. 923 mem, 181 
NYS 175]; Weidenfeld v. Woolfolk, 
26 Misc. 150, 56 NYS 740; Crane v. 
Litchfield, 171 NYS 43; Cornell v. U. 
S. Dluminating Co., 16 NYS 306; Blake 
v. Harrigan, 20 NYCivProc 425, 14 
NYS 663; Dreveskracht v. Balfour 
First State Bank, 16 N. D. 555, 113 
NW 1032. 


82. Walter v. F. E. McAllister Co., 
83 Misc. 562, 68 NYS 952. 


83. Feeter v. Harter, 7 Cow. (N. 
Y.) 478; Cleveland v. Strong, 2 Cow. 
(N. Y.) 448. 


84 Patterson v. Stettauer, 39 N. 
Y. Super. 413; Cassidy'v. McFarland, 
2 Misc. 86, 20 NYS 875 [rev on other 
grounds 139 N. Y. 201, 34 NE 893]; 
Barber v. Cromwell, 10 HowPr (N. Y.) 
351. Compare Millen v. Fogg, 13 NYS 
614 (holding that an affidavit of a 
party who is not a lawyer is suffi- 
cient). 

85. Cassidy v. McFarland, 2 Misc. 
86, 20 NYS 875 [rev on other grounds 
139 N. Y. 201, 34 NE 893]; Barber 
vy. Cromwell, 10 HowPr (N. Y.) 351. 


86. Cassidy v. McFarland, 2 Misc. 


86, 20 NYS 875 [rev on other grounds 
139 N. Y. 201, 34 NE 893]; Barber 
v. Cromwell, 10 HowPr (N. Y.) 351. 


87. Wiley v. Logan, 96 N. C. 510, 
2 SE 598; Dean vy. Briggs, 3 Pa. C. 
Pia 2 9: 

88. Van Ingen v. Herold, 19 NYS 
456 (dictum); Little v. Bigelow, 2 
HowPr (N. Y.) 164; Mesick v. Smith, 
2 HowPr (N. Y.) 7; Wood v. Crow- 
ner, 4 Hill (N. Y.) 548. 


{a] Affidavit as to time of join- 
ing issue and the place of trial, not 
relied on to establish that the trial 
of the issues in the action would re- 
quire the examination of a long ac- 
count, may be made by the attorney 
instead of plaintiff. Holmes v. Ben- 
nett, 28 HowPr (N. Y.) 289. 


89. Little v. Bigelow, 2 HowPr 
(N. Y.) 164; Mesick v. Smith, 2 How 
Pr (N. Y.) 7; Wood v. Crowner, 4 Hill 
(N. Y.) 548. 

Van Ingen v. Herold, 19 NYS 
456; Ross v. Beecher, 2 HowPr (N. 
Yolone 

91. Graham v. Wood, 1 Wend. (N. 

YS) ae 5s 


92. Barnet v. Hope, 5 Binn. (Pa.) 
518. 

93. Codwise v. Hacker, 2 Cai. (N. 
Y.. 2bde 


94. Williams v. Brown, 73 Misc. 


59, L382. NYS 157. 

95. See supra §§ 11, 16. 

96. Importers’, etc., Nat. Bank v. 
Werner, 54 App. Div. 435, 66 NYS 996; 
Aronin vy. Philadelphia Casualty Co., 
54 Mise. 630, 104 NYS 810; Kain v. 
Delano, 11 AbbPrNS (N. Y.) 29; Dre- 
veskracht v. Balfour First State 
Bank, 16 N. D. 555, 113 NW 10382. 

97. Aronin v. Philadelphia Casual- 
ty Co., 54. Misc. 630, 104 NYS 810; 
Andrus v. Home Ins. Co., 78 Wis. 642, 
41 NW 956, 3 LRA 271. 

98. Notice of motion generally see 
Motions and Orders §§ 40-68. 


Service of rule in Pennsylvania see 
infra § 64. 


99. McCoun vy. Rowley, 19 Wend. 
GNe Ys b: 

i. Gott v. ‘Owen, 7 Hill ocN: Yo 
155; Lusher v. Walton, 1 Cai. (N. Y.) 
149; Bedle v. Willett, 1 Cai. (N. Y.) 7. 

2. Counter-affidavits generally see 
Motions and Orders §§ 116-120. 


3. Patterson v. Stettauer, 39 N. Y. 
Super. 413; Cass v. Cass, 61 Hun 460, 
16 NYS 229; Geo. F. Lee Coal Co. v. 
Meeker, 43 Misc. 162, 88 NYS 190; 
Hibbard v. Commercial Alliance L. 
Ins. Co., 4 Misc. 422, 24 NYS 332 [aff 
141 N. Y. 549, 36 NE 343]; Rochester 
v. New York, 9 NYCivProc 226, 3 How 


PrNS 527; Dewey v. Field, 13 HowPr 
(N. Y.) 437; Barber v. Cromwell, 10 
Howbrm GN. -Y.) .3513 )Salispury sav. 


Scott, 6 Johns. (N. Y.) 329; Adams v. 
Bayles, 2 Johns. (N. Y.) 874;* De 
Hart v. Covenhoven, 2 Johns. Cas. (N. 
Y.) 402; Lusher v. Walton, 1 Cai. (N. 
Y.) 149. See Shaw v.. Ayrs, 4 Cow. 
(N. Y.) 52 (declaration and affidavit 
held sufficient to show that question 
of law will arise). Contra Low v. 
Hallett, 3 Cai. (N. Y.) 82m. 

[a] Affidavit should include the 
statement “that he is advised by his 
counsel’. Cass v. Cass, 61 Hun 460, 
16 NYS 229; Ryan v. Atlantic Mut. 
Ins. Co., 50 HowPr 321 [aff 66 N. Y. 
628]; Low v. Hallett, 8 Cai. (N. Y.)° 
ae Lusher v. Walton, 1 Gai: (N. Y.) 

[b] General allegation that. the 
ease will involve the decision of dif- 
ficult questions of law, is insufficient. 
tee v. Stettauer, 39 N. Y. Super. 
413. 

4 George F. Lee Coal Co. v. Meek- 
er, 43 Misc. 162, 88 NYS 190. 


5. Degener v. Underwood, 57 N. Y. 
Super. 583, 7 NYS 681. 


6. See supra § 11. 
7. See infra note,10. 
8. McAndrew v. Place, 5 Hun (N. 
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count.® But such admissions or’ concessions after 
the case is referred are of no effect in so far as the 
right to the reference is concerned.t®° The form of 
the stipulation may be specified by the court,*? and 
a failure to coneur in the form so designated per- 
mits the ordering of a reference.?? 

[§ 56] f. Proof as to Propriety of Reference. The 
party who applies for an order of compulsory refer- 
ence has the burden of proving that the case is a 
proper one for a reference,!® and an order of refer- 
ence to take an accounting cannot properly be made 
in the absence of evidence that it would require the 
examination of a long account.+* The court must 
be clearly satisfied that the circumstances are such 
as to warrant a compulsory reference before making 
an order therefor,t® and it would seem that an order 
providing that if an accounting shall become neces- 
sary the referee shall take the same, is improper.® 


[§ 57] g. Hearing and Determination'’—(1) In 
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General. Whether a trial will involve the examina- 
tion of a long account?’ is a question of fact to be 
determined summarily on the application for a ref- 
erence,!® but the validity of the account cannot be 
considered.2° The trial court must assume that the 
testimony offered on the disputed account will take 
the fullest latitude embraced within the pleadings 
and not the narrow compass of the facts shown ne- 
cessitated by the failure of the complaining party 


' to offer proof on the allegations of his complaint or 


21 
answer. 


[§ 58] (2) Discretion of Court. A reference is 
not a matter of right,?? but the granting or refusal 
of an order of reference in a case which the court 
has power to refer is a matter within its discretion.” 
So where it is necessary to take or state an account,?* 
it is in the diseretion of the court to itself take the 
account or to refer it to a referee to state the ac- 
count.?> 


677; Brillion Lumber Co. v. Barnard, 
131 Wis. 284, 111 NW 483; Hart v. 


Y.) 285; Seigel v. Heid, 36 HowPr|able result of the trial. McCormick 
(N. Y.) 506; Mullin vy. Kelly, 3 How |v. St. Louis, 166 Mo. 315, 65 SW 1038; 
IPTAGN. YG) ies Johnson y. Blell, 61 Mo. A. 37. 

9. Krinski v. Menschel, 168 App. 22. Martin v. Windsor Hotel Co., 
Div. 491, 1538 NYS 996; Kennedy v.| 70 N. Y. 101, 43 HowPr 422 [aff 10 
Kenna, 49 HowPr (N. Y.) 308. Hun 304]; Harris v. Aktiebolaget 

Separator, 4 NYS 126; Godfrey v. 


[a] Attorney’s sworn affidavit ad- 
mitting some matters of the account 
is insufficient where it follows the 
party’s plea of general denial. Krin- 
ski v. Menschel, 168 App. Div. 491, 
153 NYS 996. 

10. Father Matthew Young Men’s 
Total Abstinence, etce., Soc. v. Fitz- 
williams, 84 Mo. 406 [aff 12 Mo, A. 
ee Shee v. Kelly, 3 HowPr (N. 

ala 


11. McAndrew v. Place, 5 Hun (N. 
Y.) 285. 
12. McAndrew v. Place, supra. 


13. Brooklyn Public Library v. 
New York, 240 N. Y. 465, 148 NE 637; 
Cassidy v. McFarland, 139 N. Y. 201, 
34 NE 893; Pace v. Amend, 164 App. 
Div. 206, 149 NYS 736; Konheim v. 
Harris, 148 App. Div. 238, 132 NYS 
1028; Middelton v. Ames, 41 App. Div. 
498, 58 NYS 645; McAleer v. Sinnott, 
30 App. Div. 318, 51 NYS 956; Ab- 
bott v. Corbin, 22 App. Div. 584, 48 
NYS 103. 

14.. Henry Huber Co. v. Rogers, 
142 App. Div. 642,127 NYS 329; Bren- 
nan vy. Gale, 44 App. Div. 396, 61 
NYS 6; Loverin vy. Lenox Corp., 35 
App. Div. 263, 54 NYS 724. 


15. Cuthbert v. Hutchins, 
Div. 251, 40 NYS 277. 

16. Cuthbert v. Hutchins, supra. 

17. Hearing and determination of 
motions generally see Motions and 
Orders §§ 122-159. 

Order or rule see infra §§ 61-78. 

18. See supra §§ 11, 16. 

19. Dean v. Empire State Mut. Ins. 
Co., 9 HowPr (N. Y.) 69. See also 
supra § 50. 

20. Sutton v. Wegner, 74 Wis. 347, 
43 NW 167. 

21. McCormick v. St. Louis, 
Mo. 315, 65 SW 1088. 

[a] In determining the propriety 
of the action of the court in directing 
a reference in the case of a long ac- 
count, it is not to be considered in the 
light of the facts as developed on the 
hearing before the referée, as the 
trial was actually conducted, but re- 
sort must be made to the pleadings 
on which the trial court, at the time, 
had to look to determine whether on 
the issues as joined, the examination 
of a long account would be the prob- 
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Williamsburgh City F. Ins. Co., 12 
AbbPrNS (N. Y.) 250. 

23. U. S:—Veneri vy. Draper, 22 KF. 
Qddi sseernarniess.. inn Sc Tee Coney. 
Northern Pac. R. Co., 61 Fed. 546. 

Colo.—Wilson vy. Union Distilling 
Co., 16 Colo. A. 429, 66 P 170. 

Ga.—Sirrine v. Southwestern R. Co., 
47 Ga. 586. 

Kan.—North American Finance 
Corp. v. Cannavan, 130 Kan. 468, 286 
P 248; Suit v. Gibson, 106 Kan. 666, 
189 P 144; Washington Nat. Bank v. 
Myers, 104 Kan. 526, 180 P 268. 

La.—Guinault v. Le Carpentier, 19 
La. 239; Caulker v. Banks, 3 Mart. N. 
S. 532. 

Mass.—Pierce v. Thompson, 6 Pick. 

3. 


Mich.—Stockman v. Michell, 120 


Mich. 293, 79 NW 480. 
Mo.—Fitzgerald v. Hayward, 50 Mo. 
516; Couser v. Thayer, (A.) 204 SW 
27; Bricker v. Stone, 47 Mo. A. 530; 
Kent v. Highleyman, 28 Mo. A. 614; 
Dooley v. Barker, 2 Mo. A. 325. 


N. Y.—Martin v. Windsor Hotel Co., 
U0 IND Yay Ole” Maxwell’ wy Cattley 72 
Hun, 529, 25 NYS 635; Stebbins v. 
Cowles, 30 Hun 523, 66 HowPr 28; 
Felt v. Tiffany, 11 Hun 62; New York 
v. Genet, 67 Barb. 275; Batchelor v. 
Albany, City, Ins) Co,, 30) N.Y. Super. 
346, 6 AbbPrNS 240, 837 HowPr 399; 
Whitaker v. Desfosse, 20 N. Y. Super. 
678; Smith v. Dodd, 3 EH. D. Smith 348; 
Harris v. Aktiebolaget Separator, 4 
NYS 126; Martin v. Gould, 13 NYCiv 
Proc 45; Rochester v. New York, 9 
NYCivProc 226, 3 HowPrNS 527; God- 
frey v. Williamsburgh City F. Ins. 
Co., 12 AbbPrNS 250; Davis v. Cod- 
dington, 7 AlbLJ 346. 

N. C.—Delafield v. Lewis Mercer 
CONnStra Coy elu SeuNGenC eelO, wa 4ursiey eae 

Okl.—Johnson v. Jones, 39 Okl. 323, 
135 P 12, 48 LRANS 547. 

Ss. C.—Sumter Hardwood Co. v. 
Fitchette, 1383 S. C. 149, 130 SE 881. 

Tex.—Robson v. Jones, 33 Tex. 324. 

Wash.—Poultry Producers’ Union 
v. Williams, 58 Wash. 64, 107 P 1040, 
137 AmSR 1041. 

Wis.—Poler v. Mitchell, 152 Wis. 
583, 140 NW 330; Fowler v. Metzger 
Seed, ete., Co., 131 Wis. 633, 111 NW 


Godkin, 122 Wis. 646, 100 NW 1057; 
Jordan v. Warner, 107 Wis. 539, 83 
NW 946; McCormick v. Ketchum, 51 
Wis. 323, 8 NW 208; Brown County 
v. Van Stralen, 45 Wis. 675 (issues 
in bar). 

_ [a] Statement criticised.—‘To say 
in broad terms that ‘the whole sub- 
ject of reference, under section 2138, 
Rev. St. 1889, is a matter of discre- 
tion’ (Fitzgerald v. Hayward, 50 Mo. 
516), is to announce that the circuit 
ecourt’s action in any given ease is 
not open to review. We cannot and 
do not subscribe to this statement of 
the law. It is true, as was held in 
that case, that the court need not re- 
fer a case, even if a long account is: 
to be examined; but it does not fol- 
low that an erroneous reference may 
not be made under the ostensible au- 
thority of that statute.” Creve Coeur 
Lake Ice Co. v. Tamm, 138 Mo. 385, 
3g SW 791, 792. 

[b] Whether the examination of a. 
long account is involved, is for the 
discretion of the court. Davis v. 
Coddington, 7 AlbLJ (N. Y.) 346. 


[c] After submission of issues to 
jury.—The refusal of the judge to or- 
der a reference for the purpose of 
taking testimony on matters of equi- 
ty addressed to him after issues have 
been submitted to the jury, and the 
reference made in regard to other 
matters, is within his. discretion. 
Fortune v. Watkins, 94 N. C. 304. 


{d] Discretion held not abused.—. 
North American Finance Corp. v. Can- 
navan, 130 Kan. 468, 286 P 248; Wash- 
ington Nat. Bank v. Myers, 104 Kan. 
526, 180 P 268; Robson v. Jones, 33 
Tex. 324. 

Granting or refusing as discretion-. 
ary so as not to be reviewable on ap-. 
peal see Appeal and Prror § 387. 


24 See supra § 37. 


25. U. S—Wheeler v. Billings, 72’ 
Fed. 301, 18 CCA 573; Jewett v. Cun- 
ard) 23: BE. Gas. Nop 7381/0; 3° Wioodb: 
& M. 277. 
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Cal.—Fox v. Hall, 164 Cal. 287, 128 


P 749; Emery v. Mason, 75 Cal. 222, 
A 894; Hidden v. Jordan, 28 Cal. 
o . 


D. C.—U. S. v. Groome, 13 App. 460. 


Ga.—Martin v. Foley, 82 Ga. 552, 
9 SE 532. 


I1l.—Montanye v. Hatch, 34 Ill. 394. 
Ky.—Shipp v. Jameson, Litt. Sel. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 59-62] 


[§ 59] (8) Findings. Where the answer admits 
facts stated in the complaint, which show that an 
accounting is necessary, it is not necessary to author- 
ize an order of reference that the court should specif- 
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ieally find the facts so admitted.?® 


[§ 60] h. Waiver of Right To Move. Noticing a 
cause for trial at the jury term is not necessarily a 
waiver of the right to move for a reference.”* 


VII. ORDER OR RULE? 


[By Frank L. Morartnson] 


[§ 61] A. Necessity.2® Under the practice in 
some jurisdictions®® written consent to refer is suf- 
ficient without an order of reference;*! and hence 
a voluntary submission, although not made formal- 
ly under a rule of court, may be so treated,?? unless 
a contrary intent appears.*? Under the practice in 
other jurisdictions** an order of reference is re- 
quired.*® However, the validity of the order is not 
affected by delay of the clerk in entering it.2¢ That 
an order of reference was made is waived, where 


thereafter a trial is had before a jury without set- 


ting aside the order.*7 


Where several distinct actions are pending, in all 
of which a reference is intended, there must be sep- 
arate rules of reference,**® or a joinder of the actions 
with one reference®® or a rule of reference with a 
submission of all matters in dispute between the par- 
ties.*° 


Cas. 190: 


generally see Motions and Orders §§ 


[§ 62] B. Form and Requisites.44 With regard 
to its form or requisites the rule or order of refer- 
ence must comply with the statutory provisions re- 
lating thereto,*? such as a recital of the papers con- 
sidered by the court or judge as the basis of the or- 
der;#? and it has been held that the rule or order 
must state the purpose for which the referee is ap- 
pointed#* and the matters submitted,*°> but it need 
not state the statute under which it is made,*® nor 
expressly require, in the ease of a reference to take 
testimony,** a written report of the evidenee,*® nor, 
unless otherwise provided by statute, need it require 
that the witnesses who testify shall read over and 
subseribe their testimony.*® So, in the case of a 
reference to take or state an account,°® matters in 
the way of an adjudication on the merits, included 
in the order, are surplusage.°t Where a reference 
to take or state an account’? is ordered the order may 


they are. Fitzgerald v. Fitzgerald, 


Mass.—Pierce v. Thompson, 6 Pick. 201-2138 ite vals SY) 2271 2) eerie 

; c F “all matters in difference in the cause 

abe aor, ag Winship, 12 Mass. 42. See cases infra this section. between the parties” should be con- 

; {a] In Pennsylvania, the provision | strued to refer only to matters in dis- 

N. Y.—Brennan vy. Gale, 56 App. | of the act of 1810, regulating compul-| pute “in the cause” where such inten- 

Div. 4, 67 NYS 382. sory arbitration, that the rule contain | tion plainly appears from the whole 

Pa.—Bailey vy. Westcott, 6 Phila. |@ Submission of ‘‘all matters in varl-| reference. Blanchard v. Snider, 28 
525. : ance in such suit or action between |'U. Cc. Q. B. 210. 2 


Tenn.—Gray v. State, 95 Tenn. 317, The ADULTS 


is sufficiently complied 
with where the rule is of é 
in variance between the parties in the 


{b] Determining matter referred. 


ar ahers —Where matters are referred for de- 


ae SW 201; McLean vy. State, 8 Heisk. 


WN. B.— Duffy v. Duffy, 43 N. B. 555. 


fa] Reference should not be di- 
rected where on the hearing the court 
can ascertain from the evidence the 
net amount of a fund and the rule for 
its distribution. U. S. v. Groome, 13 
App. (D. C.) 460. 

26. Blun v. Mayer, 113 App. Div. 
242, 99 NYS 22 [motion to dism app 


den 186 N. Y. 542 mem, 78 NE 1099 
mem, and aff 189 N. Y. 153, 81 NE 
780]. 

27. Hong Kong, etc., Banking Co. 


v. Seely, 7 NYSt 496. 

28. Orders generally see Motions 
and Orders 42 C. J. p 456 

Order as appealable see Appeal and 
Error § 347. 

29. Waiver of failure to enter rule 
of court see infra § 

30. See statutory provisions and 
rules of court. 

31. See cases infra note 32. 

32. Brendlinger v. Yeagley, 53 Pa. 
464; Grimm v. Sarmiento, 2 Pa. Co. 
484, 18 Phila. 307. 

83. Brendlinger v. Yeagley, 53 Pa. 
464; Grimm v. Sarmiento, 2 Pa. Co. 
484, 18 Phila. 307. 

34. See statutory provisions and 
rules of court. 


35. See cases infra this section and 
§§ 62-738. See also infra § 86. 
; 36. Gilman v. Vaughan, 44 Wis. 
646. 


37. Seamans v. White, 8 Ala. 656. 

Craicuve Craig eNews La. LOS, 

39. Craig v. Craig, supra. 

Craig v. Craig, supra. 

Form and requisites of orders 
[53 C. J.—40] 


above cause.’ Nicholas vy. Wolfers- 
berger, 5 Serg.!: & R. 167; Shoemaker 
Vr Meyer, 4 Serge. & R. 452. 


43. Henry Huber Co. v. Rogers, 142 
App. Div. 642, 127 NYS 329. 


44, Mengas’ App., 19 Pa. 221. 


[a] Order as too narrow.—An or- 
der directing a referee ‘‘to ascertain 
and report the amount of disburse- 
ments and expenses made with, or 
under the direction or authority of 
the court,” by a receiver, is too narrow 
to do him justice, and should be so 
enlarged as to direct him to take evi- 
dence, and to report fully as to each 
item of the disbursements, the cause 
or services for which each was, and 
the reasonableness of the _ price 
cparerd. Adams v. Haskell, 6 Cal. 
475. 


{[b] Order directing reference oth- 
er than that consented to, is improper. 


Sayer v. Wilstrop, 200 App. Div. 364, 
193 NYS 4. 
[ec] Construction.—(1) An order 


reciting that issues are to be heard 
and determined will, where such ref- 
erence would be improper, be con- 
strued to mean “to hear and report 
with opinion.” Jamieson, etc., Co. v. 
Reynolds, 169 App. Div. 107, 154 NYS 
836. (2) An order referring issues 
other than those arising directly be- 
tween the parties reserves the issue 
of liability for trial other than by 
reference. Massachusetts Bonding, 
etc., Co. v. Realty Trust Co., 139 Ga. 
180, 77 SE 86. 


45. Grimes v. Grimes, 1 Dana 
(Ky.) 234; Barnett v. Peck, 6 Vt. 456. 


[a] Matters outside suit.—(1) If 
an order made in a pending suit extend 
to matters not embraced in the suit, 
it should be stated on the record what 


termination by the referee a provision 
in the order of reference which in ef- 
fect determines a matter referred is 
improper. Dickinson v. Earle, 31 App. 
Div. 236, 52 NYS 615. 


[c] Statutory provisions defining 
the scope and method of the referee’s 
investigation should be contained 
therein. Matter of Norton, 216 N. Y. 
637, 110 NE 167. 


[(d] Order to take evidence as to 
damages is improper where it includes 
items of damages foreign to the alle- 


gations of the complaint. Sayer v. 
Wilstrop, 200 App. Div. 364, 193 
NYS 4. 


46. Mundorf v. Grier, 7 PittsbLegJ 


(Pa.) 164; Moulson v. Rees, 6 Binn. 
(Pa.) 32. 
[a] Mistake as to date of statute 


under which the arbitration is taken, 
is immaterial. Moulson v. Rees, 6 
Binn: (Pa, 


47. See supra § 39. 


48. Butler v. Cornell, 148 Ill. 
35 NE 767. 


[a] Requiring report of evidence 
in writing.—An order of reference un- 
der’ Rev. St. (1893) .¢ 117 § 1, to take 
testimony and report in writing, etce., 
need not, in express terms, require 
the referees to report the evidence in 
writing, since that duty is sufficiently 
enjoined by the statute. Butler v. 
Cornell, 148 Ill. 276, 35 NE 767. 


49. Copper River Min. Co. v. Mce- 
Clellan, 138 Fed. 383, 70 CCA 623 [cer- 
tiorari den 200 U. S. 616 mem, 26 SCt 
753 mem, 50 L. ed. 622 mem]. 

50. See supra § 37. 

51. Matter of Norton, 
6387, 110 NE 167%. 

52. See supra § 37. 


276, 
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properly direct the referee to report his findings.*% 
Where under the statute authorizing a reference to 
take and state an account®‘ the power of the referee 
is limited,®® an order of reference giving him greater 
power than that provided for is void.°® The order is 
not vitiated by reason of the term used in designat- 
ing the officer to whom the reference is made®’ as, 
by calling the referee an auditor,®* a court commis- 
sioner,®® or a special master.°° Where the order ap- 
pears of record, it will be presumed to have been 
made by the written consent of the parties unless 
the contrary appears. The court has no power in 
the same order to direct an amendment of the com- 
plaint and order a compulsory reference where the 
amendment raises an entirely new issue so that the 
order would take away the right to file a new an- 
swer which in effect would grant a reference before 
joinder of issue.®? 


Necessity of writing. The rule or order should be 
in writing,®* and should in some way appear in the 
record,®* as by entry made in the minutes of the 
court,®> although the mere entry upon the docket of 
the word “referred” has been held of itself suffi- 
cient.°* An order made in open court and entered 
in the minutes need not be signed by the judge.°* 


[§ 63] C. Demand Annexed. Under a statute 
which provides that if a specific demand only is re- 
ferred by submission the demand must be so stated, 
signed by demandant and annexed to the rule of 
submission,®® the requirements as to the statement 
of the demand®® and as to signing’® must be com- 
plied with. 


REFERENCES 


[$§ 62-65 


[§ 64] D. Conditions on Granting. The court, 
on granting a reference, may impose terms on the 
moving party,74 such as the payment of proper 
costs,?” or that the moving party produce before the 
referee books and papers necessary for the examina- 
tion.7? But where neither party asked for a refer- 
ence granted by the court ex mero motu,** a require- 
ment that the parties give bond for the fees and 
expenses of the referee was held improper.‘ 


[§ 65] E. Service of Copy.7*® Provided notice is 
had otherwise, as by reason of notice of the motion 
for reference’? or notice of the trial before the ref- 
eree where the reference is pursuant to a stipula- 
tion,’® service of a copy of the order or rule on the 
opposing party is not necessary.*® 

In Pennsylvania as early as 1810 it was provided 
by statute that the party moving for a rule of ref- 
erence should serve, or cause to be served, on the op- 
posite party or agent or attorney a copy of the rule 
or, if such party could not be found, leave such copy 
at the last place of abode.*® Under the act the 
service was also excused where the parties or their 
agents attended the appointment of the arbitrators ;*? 
otherwise personal service on the party was required 
if living within the county*? and, if not, service on 
his agent or attorney.°® In 1820 the effect of an 
enactment was to remove the excuse for not serving 
the copy, based on notice by reason of attendance 
at the proceeding for the appointment of the arbi- 
trators.°4 The act of 1836,.a repetition of the fore- 
going, had the effect of requiring personal service 
where possible,*® and on the party if residing within 
the county;*® but it contained a provision for a 


Lia 


53. WVeneri v. Draper, 22 F. (2d) 33. 66. Billington v. Sprague, 22 Me. 77. Moffat v. Judd, 1 HowPr (N. 
54. See supra § 37. 34. ¥.) 194, 
55. See statutory provisions. ‘67. Leyde v. Martin, 16 Minn. 38. § ero is 3 of motion to refer see supra 
86. Wisner v. Wilhelm, 48 Md. 1.| 78 aE a pa Sak Pell en 78. Andrews y. Elderkin, 24 Wis. 
57. See cases infra notes 58-60. J Ls ssion construed as being | 534 
A i of all demands, and, hence, not with- Notice of tia iorenoa via f 

58. Buchan v. Rintoul, 70 N. Y. 1.] in the rule. Harmon vy. Jennings, 22 112. g see infra 
[a] Text rule applies so long as| Me. 240. 

the person could not, and did no, ex-| 69. Jones v. Hacker, 5 Mass. 264. | y Sis v. Judd, 1 HowPr (N. 

a referee 4 ‘ 


ercise any power which 3 
would not possess. Buchan v. Rin- 


Toul, 70MIN: WY. 1. 


59. Howard v. Hanson, 
314, 95 P 265. 


60. Philadelphia Casualty Co. v. 
Fechheimer, 220 Fed. 401, 136 CCA 
25, AnnCas1917D 64. 


61. Cartee v. Spence, 24 S. C. 
Dinsmore v. Smith, 17 Wis. 20. 


62. Kimbel v. Mason, 61 Hun 337, 
16 NYS 72. 


63. Stone v. Merrill, 43 Wis. 72. 


[a] When order is deemed to be in 
writing.—An entry in the clerk’s min- 
utes that at a term of court, and on 
a date named, a cause, described by 
its title and numbered, was reached 
in its regular order on the calendar, 
and, on the consent of both parties, 
it was ordered that it be referred to 
a person named, to hear, try, and 
determine, is an order in writing, as 
required by Code Civ. Proc. § 767, al- 
though no formal order was drawn 
up or filed, and is sufficient to give 
the referee jurisdiction. Gerity v. 
SeCR er ete, Coz) 163 IN. Yoil19; 5 NE 
90. 


64. Stone v. Merrill, 43 Wis. 72. 
65. Bonner v./McPhail, 31 Barb. (N. 
Y.) 106; Stone v. Merrill, 43 Wis. 72, 


[a] Entry of memorandum on cal- 
endar is not sufficient. Bonner v. 
McPhail, 31 Barb. (N. Y.) 106. 


49 Wash. 


550; 


[a] On what account or for what 
cause the demand is made must ap- 
pear from the demand. Jones v. 
Hacker, 5 Mass. 264. 

70. See cases infra this note. 

[a] Failure of demandant to sub- 
scribe the demand (1) is reversible 
error (Woodsum v. Sawyer, 9 Me. 15), 
(2) unless the statutory requirement 
is only that it be under the hand of 
the party (Inman v. Wheeler, 1 Pick 
[Mass.] 504; Humphry v. Strong, 14 
Mass, 262). 


[b] Signature of one partner, hav- 
ing authorfty to submit for all, is 


sufficient. Skillings v. Coolidge, 14 
Mass. 43. 
71. Searle v. Halstead, 67 Misc. 560, 


124 NYS 811 [mod on other grounds 
139 App. Div. 134, 123 NYS 984]; Lon- 
don, etc., Ins. Co. v. British American 
Assoc., 54 L. J. Q. B. 302. 


72. Fish v. Wright, 5 Cow. (N. Y.) 
269; London, ete., Ins. Co. v. British 
American Assoc., 54 lL. J. Q. B. 302. 


73. Searle v. Halstead, 67 Misc. 
560, 124 NYS 811 [mod on other 
Hive bs 139 App. Div. 134, 123 NYS 
84]. 

74. See supra § 49. 


75. Paper Serv. Co. v. Industrial 
rene Co., 200 App. Div. 593, 193 NYS 


76. Service of copies generally see 
Motions and Orders §§ 229-235. 


20. See statutory provisions. 

{a] Delivery to the party’s wife at 
a place other than at the residence is 
not a compliance with the statutory 
provision for service at the last place 
of abode. Pedan v. Cox, 3 Serg. & R. 
(Pa.) 245. 

81. ee v. Norwood, 

(Pa.) 347. 

[a] Record need not show notice 
after the appointment of the arbitra- 
tors. Oppenhiemer vy. Comly, 3 Serg. 
(al 5 @ REO 5 

82. Henry v. 
(Pa.) 347. 

83. Henry v. Norwood, supra. 


4 Watts 


Norwood, 4 Watts 


[a] Service on attorney of record. 
—Service, defendant being absent 
temporarily from the state, should 


have been on his attorney of record. 
McCowen vy. Stephens, 1 LuzLegObs 


aye: 

84. Henry v. Norwood, 4 Watts 
(Pa.) 347. 

85. Jackson v. Wilson, 7 Watts & 


S. (Pa.) 249. 


[a] Leaving official copy at office 
of attorney is not personal service 
within the meaning of the statute. 
rh ean v. Wilson, 7 Watts & S. (Pa.) 

86. Finch v. Lamberton, 62 Pa. 370. 


[a] Service on attorney is improp- 
er in a case where the text rule ap- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 65-68] 


penalty for failure to serve the required notice.*? 
Under the subsequent act of 1877, service could be 
on the attorney.*® As a result of such provisions, 
it is held that the copy served must be a true copy,®® 
and that an error in the date stated for the appoint- 
ment of the arbitrators is, fatal®® unless waived by 
acquiescence.®! The copy must show that the orig- 
inal contains the seal of the court.2* Where the ac- 
tion is against several persons, service must be on 
all,°® unless the one not served authorized the others 
to carry on the suit for him.®°* Failure to serve no- 
tice must be taken advantage of within a reasonable 
time,®® and an objection after levy of an execution 
and sale is too late.°® Service cannot be outside the 
state.°? ; 


[§ 66] F. Modification and Amendment. 
formity to general rules®® a rule or order for a ref- 
erence may be modified,?® or amended, even after 
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of the parties. If an order to take the testimony 
in a cause does not give a party sufficient time, he 
should apply for an extension before the time given 
has expired;* and where no such application is made 
it is not error for the court to refuse to receive fur- 
ther testimony offered on the hearing.® 


[§ 67]-G. Objections and Exceptions—1. In Gen- 
eral. Proper objections and exceptions® to an order 
of reference’ may be made, but must generally be 
taken at the time the order is made.§ The objec- 
tions must be made to the court,® and not to the ref- 
eree.t° Where by statute on the trial of the issues 
after a compulsory reference only the written evi- 
dence taken before the referee can be submitted to 
the jury!? an objection cannot be based thereon.” 
When it is provided by statute that the objections 
to the rule or order of reference must be entered of 
record,+? objections made in open court and entered 


the filing of the report;? but the court has no power 
to enlarge the order of reference without the consent 


i Finch v. Lamberton, 62 Pa. 
87. See statutory provision. 
[a] Failure to comply with statu- 


tory requirement (1) rendered the per- 
son liahle for the statutory notice 
(Dunlap v. McKee, 25 Pa. 84), (2) 
even if no damage was occasioned by 
the neglect (Hottenstine v. Auten, 
43 Pa. 323; Dunlap v. McKee, supra), 
(3) and it was not sufficient that the 
parties had actual notice (Hottenstine 
v. Auten, supra). . 


88. Wilcox v. Payne, 88 Pa. 154; 
Orr v. Lowenstein, 7 Kulp (Pa.) 35. 

89. Orner v. Kamper, 1 LehighVal 
LR (Pa.) 115. 


90. Orner v. Kamper, supra. 

91. Orner v. Kamper, supra. 

92. Stegman v. Wills, 3 Pa. Dist. 

93. Beltzhoover v. Com., 1 Watts 
(Pa.) 126; Ranck v. Becker, 12 Serg. 


& R. (Pa.) 412; Marshall v. Lowry, 6 
Serg. & R. (Pa.) 281; Berentz v. Bish- 
Op, Dusere. & RR. (Ba. i793 Pedan iv. 
Cox, 3 Serg. & R. (Pa.) 245;. Scranton 
v. Millspaugh, 13 LancBar 104. 


94. Pedan v. Cox, 3 Serg. & R. 
(Pa.) 245. 


95. McCord v. Scott, 4 Watts (Pa.) 
al le 


96. McCord vy. Scott, supra. 


97. McKinney v. Strausser, 13 LT 
NS (Pa.) 42. 


98. See Motions and Orders §§ 237- 
262. 

99. Prouty v. Alabama _ Great 
Southern R. Co., 174 Ala. 404, 56. S 


980; Errol v. Bragg, 64 N. H. 21, 4 A 
888; Price v. Price, 2 NYS 796, 22 
AbbNCas 299. 

[a] Order by judge at one term 
may be modified by an order l#y anoth- 
er judge at another term as to mat- 
ters entered by mistake of counsel, 
provided the first order was not final. 
Price v. Price, 2 NYS 796, 22 AbbN 
Cas 299. 

1. U. S.—Elliot yv.. Elliot, 1) Dall. 
379, 1 L. ed. 185. 

Ala.—Prouty v. Alabama_ Great 
Southern R. Co., 174 Ala. 404, 56 S 
980. 

Ky.—Daniel v. Daniel, 6 Dana 98. 

N. H.—Keyes v. American Slate Co., 
50. N., H. 21. 

R. I.—Delany v. Knight, 28 R. I. 
82, 65 A 607. 

S. C.—Davidson vy. Copeland, 69 S. 
C. 47, 48 SE 33. 

Utah.—U. S. v. Church of Jesus 
Christ, ete., 6 Utah 9, 21 P 503. 


Eng.—Kendil v. Merrett, 18 C. B. 
173, 86 ECL 178, 139 Reprint 1333. 


Compare Barber v. Case, 12 HowPr 
(N. Y.) 351 (contradictory statements 
in case do not require an amendment 
of the order of reference). 


[a] Discretion of court.—Where 
an amendment will promote justice 
and where the parties, having had a 
full and fair trial, cannot be injured 
by the change, allowance of the 
amendment may be made in the dis- 
cretion of the court. Keyes v. Amer- 
ican Slate Co., 50 N. H. 21. 


[b] Amendment so as to embody 
court’s purpose (1) is proper (U. S. 
v. Church of Jesus Christ, etc., 6 
Utan 15, 219 P2503) 524 i hendikyv- 
Merrett, 18 C. B. 173, 86 ECL 173, 139 
Reprint 1333) (2) provided it is not 
based on pure speculation as to the 


purpose (Daniel v. Daniel, 6 Dana 
(Ky.) 98). ; 
[c] Reference of incidental ques- 


tion (1) is subject to modification 
(Prouty v. Alabama Great Southern 
R. Co., 174 Ala. 404, 56 S 980) (2) or 
correction on final decree (Prouty v. 


Alabama Great Southern R. Co., su- 
pra). % 
[d] Order finding prior order com- 


pulsory and not consent order is not 
an amendment. Kerr vy. Hicks, 129 
IN. Co) Lae SSeS Bn Tote 


2. Elliot v.iliot; 1) Dall. (Pa:) 379; 
1 L. ed. 185; Delany v. Knight, 28 
R. I. 82, 65 A 607. 


{a] Thus a court may amend an 
order of reference, after the receipt 
and confirmation of the report, to 
show that the reference was made by 
agreement of the parties, instead of 
“upon motion of the court,” as recited 
in the order. Delany v. Knight, 28 
Re wo 2,46ps A 60%. 


3: Taylor wv. ~“Peterson,s 1 ida: 
(Hasb.) 513; Lazell v. Houghton, 32 
Vt. 579; Baxter v. Thompson, 25 Vt. 
505; Rice v. Clark, 8 Vt. 104 (consent 
reference). 


[a] Enlargement of the order is a 
new reference. lLazell v. Houghton, 
32 Vt. 579; Rice v. Clark, 8 Vt. 104. 


[b] Amendment should be authen- 
ticated by a record or certificate to 
be made by the justice who issued the 
rule in the first instance. Lazell v. 
Houghton, 32 Vt. 579. 


{c] Mere order of court is insuffi- 
cient. Baxter vy. Thompson, 25 Vt. 
505. 

{d] Taking of additional evidence 
may not be ordered, if the scope of 
the reference is thereby enlarged. 


Davidson vy. Copeland, 69 S. C. 47, 48 
SE 33. 


on the judge’s book are not sufficient.14 
[§ 68] 2. Waiver.1® 


Objections to the order of 


4 Copper River Min. Co. v. Me: 
Clellan, 138 Fed. 333, 70 CCA 623 [cer- 
tiorari den 200 U. S. 616 mem, 26 SCt 
753 mem, 50 L. ed. 622 mem]. 


5. Copper River Min. Co. v. 
Clellan, supra. 

6. See Motions and Orders § 246. 

7. See cases infra this note. 

[a] Improper form.—An objection 
based on the refusal of the circuit 
judge to frame issues for the jury in 
compliance with the motion is not 
proper form of objection to a com- 
pulsory order of reference.—Keese y. 
Parnell, 1381 S. C. 360, 128 SE 172. 


[b] Right to jury trial is not lost 
where timely objection to the order of 
reference was entered. Green Sea 
Lumber Co. v. Pemberton, 188 N. C. 
532, 125 SHE 119. 


[c] BEffect.—(1) Dissenting in part 
to a consent reference in order to 
preserve the right to a jury trial con- 
stitutes a consent to the reference but 
a dissent to its conclusiveness. Hal- 
sey v.. Paulison, 37 N. J. Li. 205) [att 
38 N. J. L. 488]. (2) Where an order 
of reference to take evidence was ob- 
jected to, but the allegations of the 
petition therefor were not denied, the 
only question for determination is 
whether the order was proper taking 
the statements of the petition as true. 
Mies v. Rouse, 85 S. C. 69, 67 SE 


Mc- 


8 Walsh:v. Tyler, 2 Ind, TM 52,) 47 
SW 308; Blun v. Mayer, 113 App. 
Div. 242, 99 NYS 22 [aff 189 N. Y. 153, 
81 NE 780]. But see State v. People’s 
Ice, etc., Co., 246 Mo. 168, 151 SW 101 
(objections to a reference should be 
made when the referee is appointed). 
But see Staite v. Johnson, 132 Mo. 105, 
33 SW 781 (the order of reference 
cannot be collaterally attacked). 


Objections relating to reference not 
first urgable on appeal see Appeal and 
Error § 722. 


9. State v. People’s Ice, etc., Co., 
246 Mo. 168, 151 SW 101; E. M. Biggs 
Tie, etc., Co. v. Arlington Land Co., 
25 N. M. 613, 186 P 449. 

10. State v. People’s Ice, etc., Co., 
246 Mo. 168, 151 SW 101; KE. M. 
Biggs Tie, etc., Co. v. Arlington Land 
Co., 25 N. M. 613, 186 P 449. 

11. See statutory provisions. 


12. Murchison Nat. Bank v. MvuCor- 
mick, 192 N. C. 42, 133 SE 18s. 
13. See statutory provisions. 


14. Halsey v. Paulison, 36 N. J. L. 
406; Nugent vy. Downing, 10 N. J, L. 
J. 1438. 


15. Waiver of objections: 


704 [53 C.J.] 


reference or irregularities therein will be deemed 
waived, where the parties expressly consent to the 
participate in the refer- 
ence proceeding without objecting or excepting to 
the referee’s appointment,!’ authority,® or juris- 
diction,'® or to the order of reference.?° 
stance, such conduct is a waiver of the objection that 
the action or matter is not one which may be re- 
or that the order or rule failed to set a 
the demand must 
an objection of failure to 


reference!® or where they 


ferred ;*+ 
time for the hearing.?? 
be signed and annexed?* 


And where 


By appearance and participation in 
proceedings generally see infra § 
116. 

By the reference see infra § 70. 

To order setting eee order of ref- 
erence see infra § 7 

To report of referee es infra § 163. 

To right to move for reference see 
supra § 60. 

16. Ala.—Patillo v. 

230, 3 S 558. 
Ariz.—Leon vy. Citizens’ Bldg., ete., 

Assoc., 14 Ariz. 294, 127 P 721, AnnCas 

1914D 1151. 
Conn.—Andrews v. 

Conn 12: 

Ky.—Stewart v. Stovall, 

367, 259 SW 721. 

oe ok ener v. Delery, 4 Mart. 


eee ston v. Sprague, 22 Me. 


Taylor, 83 Ala. 


Wheaton, 23 


202 Ky. 


Miss.—Regan vy. Stone, 8 Miss. 104. 
Mo.—Lee vy. Dunn, 29 Mo. A. 467. 


N. Y.—Coston v. Morris, 51 Hun 643, 
4 NYS 89; Griffin v. Miner, 54.N. Y. 
Super. 46; Green v. Patchin, 13 Wend. 
ane pdtoosevelt Vv. Thurman, 1 Johns. 


ey oan Vetcine br Or 165s 13. P 
72. 

S. C—Lummus Cotton Gin Co. v. 
Counts, 98S. C. 136,°82 SEH 391. 


i Ge -—Messenger v. Broom, 1 Pinn. 


[a] Rule applied to objection: (1) 
That appointment of a special referee 
was not consented to. Lummus Cot- 
con sGin.Co...v. Counts; 98'S) (©: 13'6; 
82 SE 391. (2) That case was marked 
“heard” and referred. Lummus Cot- 
ton Gin Co. yv. Counts, supra. (3) 
That requisite notice was not given. 
Lummus Cotton Gin Co. v. Counts, 
supra. 

{[b] Legal forms.—Consent to a 
reference (1) waives all objections to 
legal forms (Leftwitch v. Stovall, 1 
Wash. (1 Va.) 303) (2) including lack 
of a declaration. (Leftwitch v. Stov- 
all, 1 Wash. (1 Va.) 303). 


[c] Where an order of reference is 
consented to as a condition of secur- 
ing an adjournment of ar action, ob- 
jection cannot afterward be made ‘that 
the order was improper. Coston y. 
Morris, 4 NYS 89. 


17. Colo.—Terpening vy. Holton, 9 
Colo. 306, 12 P 189. 


Conn.—Andrews 
Conn. 112. 


Ill.—Garrity v. Hamburger Co., 28 
NE 743, 186 Ill. 499, 27. NE 11. 


N. Y.—Quinn v. Lloyd, 30 N. Y. 
Super. 157; Renouil v. Harris, Ae ING 3 Yes 
Super. 641; Whalen v. Albany County, 
6 HowPr 278. 

ne C.—Lattimore v. Dixon, 65 N. C. 
66 

Or.—Berry v. King, 15 Or. 165, 13 
Be RPA 

Pa.—Mitchell v. Wilhelm, 6 Watts 
259; Yarnell’s Est., 3 LegChron 62, 
4 LuzLegReg 304; Ludlam’s Est., 1 


v. Wheaton, 23 


REFERENCES 


For in- 


Pars. Eq. Cas; 116, 5 PaLJ 276 [aff 
13 Pa. 188]; In re Bentley, 13 Phila. 
390. 


Ont.—Re Denison, 18 Ont. L. 478, 12 
OntWR 1066. , 

18. Gulf Lumber Co. v. Walsh, 49 
Fla. 175, 38 S 831; Baird v. New York, 
TAN. Y. 382; Griffin v. Miner, 54 N. Y. 


Super. 46; Henneigh Vv. Kramer, 50 Pa. 
530; Mundorf v. Greer, 7 PittsbLegJ 
(Pa.) 164. 


19. Colo.—-Terpening v. Holton, 9 
Colo. 306, 12 P 189. 

Ky.—Stewart v. 
367, 259 SW 721. 

N. Y.—Baird v. New York, 74 N. Y. 
382; Elliott v. Lewis, 16 Hun 581. 

Oh.—Averill Coal, etc., Co. v. Ver- 
ner, 22 Oh. St. 372. 

Pa.—Flanagan v. McAffee, 1 Phila. 
15. 


Stovall, 202 Ky. 


S. D.— Betts v. Letcher, 1 S. D. 182, 
46 NW 193. 

20. Cal.—Shain'v. Peterson, 99 Cal. 
486, 33 P 1085. 


Colo.—Terpening v. Holton, 9 Colo. 
300; cane ee 


Kan.—Norton v. Huntoon, 43 Kan. 
Pay 7 2 a 

Me.—Billington v. Sprague, 22 Me. 
34. 

Mich.—Gray vy. Franks, 86 Mich. 382, 
49 NW 130. 


Minn.—Bohles v. Boland, 44 Minn. 
481, 47 NW 155. 


Mo.—Callahan v. 
398. 

N. “%=—Clafini vv. Farmers’, jetc:, 
Bank, 25 N. Y. 293, 24 HowPr 1 [rev 
36 Barb. 540] (per ‘Smith, J.); Garcie 
v. Sheldon, 3 Barb. 232; Watson v. 
Fitzsimmons, AWA INE NG Super. 629. 


Oh.—Champaign County v. Norton, 
1 Oh. 270. 


Pa.—Bosler v. Poe, 
231, 
S, © —Cudd vy. Williams, 
52, 18 SE 3. 
Ont.—Newman v. Niagara Mut. F. 
Assur. Co., 25 U. C. Q. B. 435. 


But see Mainfroid v. Mainfroid, 
(Alta.) [1926] 4 DomLR 1060, [1926] 
3 WestWkly 617 (going on with ref- 
erence was held not to estop attack 
on judgment). 


[a] Ex parte application.—That 
the cause was improperly referred on 
an ex parte application is waived by 
appearing before the referee without 
objection. Clafin v. Farmers’, etc., 
Bank, 25 N. Y. 293, 24 HowPr 1 [rev 
36 Barb. 540] (per Smith, J.). 


{b] That no rule of court has been 
entered on the stipulation appointing 
the referee is waived by appearing 
before the referee and proceeding 
without objection. Whalen v. Albany 
County, 6 HowPr (N. Y.) 278. 


{c] Omissions in order.—Objec- 
tions to an order of reference because 
of failure to include provisions reg- 
ulating the taking of testimony are 
waived, where no objection is taken to 


Shotwell, 60 Mo. 


13 Serg. & R. 
39) Sa Ce 


[§ 68 


comply with the requirement is waived where the 
party objecting consented to the error and failed to 
timely object thereto.?* 

Want of “written” consent to a reference?® is an 
objection that may be waived by such conduct.?® 


Absence of order for reference, when such an 
order is necessary,”" cannot be waived?* but when 
unnecessary”? may be waived.*° 

Prematurity of order of reference is an objection 
that may be waived by such conduct.*+ 


the introduction of the evidence before 
the referee. Copper River .Min. Co. 
v. McClellan, 138 Fed. 333, 70 CCA 
623 [certiorari den 200 U. S. 616 mem, 
26 SCt 753 mem, 50 L. ed. 622 mem]. 

21. Mass.—Kimball v. Amesbury 
First Baptist Soc., 2 Gray 517 


Mo.—Young v. Powell, 87 Mo. 128. 
* N. H.—Moore v. Moore, 56 N. H. 
bie 


N. J.—Applegate v. Schureman, 3 
ING lao OS. 


N. Y.—Baird v. New York, 74 N. Y. 
382; McCall v. Moschcowitz, 14 Daly 
LG TINGS 99) LOIN VCivierocert Oj 
Bloore v. Potter, 9 Wend. 480. But 
see Crumbie v. Manhattan R. Co., 83 
Hun 1, 31 NYS 497 (appearance be- 
fore referee in unauthorized reference 
to take testimony is not a waiver of 
right to object). 

[a] Offer to set aside reference.— 
Error in referring a case for findings 
of fact and conclusions of law is 
waived where the party asserting the 
error, on the court’s offering to set 
aside the reference, objected thereto, 
and insisted on a decision on the re- 
port. Stroup v. Bridger, 124 Iowa 401, 
100 NW 113. 


22. National Bldg., etc., Assoc. v. 
Alfree, 27 Del. 434, 89 A 55. 


23. See supra § 63. 


24. Harmon v. Jennings, 
240. 


25. See supra § 48. 
26. Ind.—Taylor v. Michigan City 


22 Me. 


First Congregational Church, ete., 7 
Ind. A. 388, 34 NE 655. 
Mich.—Bewick v. Fletcher, 39 Mich. 


25. 


N. Y.—Leaycroft v. Fowler, 7 How 
Pr 259; Keator v. Ulster, etc., Plank 
Road Co., 7 HowPr 41; Peo.*‘v. Mc- 
Ginnis, 1 ParkCr 387. 


N. C.—Johnston vy. Haynes, 
Ge 509. 


oe —Kelly v. State, 25 Oh. St. 567. 


D.—Jerauld County v. Williams, 
ai § “IBY, 196, 63 NW 905. 


27. See supra § 61. 
28. Stone v. Merrill, 43 Wis. 72. 
29. See supra § 61. 


30. Howell v. Chaney, 180 Ky. 646, 
203 SW 536. 


68 N. 


31. Ill.—Butler v. Cornell, 148 Ill. 
276, 35 NE 767. 
Ind.—State v. Carrington, 19 Ind. 


258. 


Mo.—Bader v. Schult, 118 Mo. A. 
22, 94 SW 834. 


N. C.—Wilson v. Pearson, 102 N. C. 
290, 9 SE 707; McPeters v. Ray, 85 
ING Cin 462 


Pa.—Fehr v. Reich, 36 Pa. 472; 
Zehner v. Lehigh Coal, ete (Co: 320 
Pa. Gonos) Warren, wiv Liugowete ba. 
Co. 547. Compare Jones v. Orum, 5 
Rawle 249 Grregularity in entering a 
rule of reference prior to service is 
not waived by appearance of attorney 
for one party). 


Wash.—Wheeler v. Ralph, 4 Wash. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


~ 


§§ 68-70] 


Error in refusing reference on counterclaim®? is 
waived’ by a withdrawal of the counterclaim and go- 
ing to trial.** 

Request for resubmission of the case is a waiver 
of exceptions to the order of reference.*4 


Withdrawal of exceptions and confirmation of the 
report cures any error in the order of reference.**/2 


Objections as to parties. Where a copy of an or- 
der of reference is served on a party®® and he knows 
of the method directed for the service of the order, 
unless his objection that all parties are not before 
the court is taken on the return of the order, it 1s 
waived.*® So where representatives of a deceased 
party appear before the referee, they waive the right 
to object to the validity of the reference on the 
ground of the death of the party.** 


Want of jurisdiction of the court ordering the ref- 
erence cannot be waived,** but may be urged at any 
time.*°® 


[§ 69] H. Entry Nunc Pro Tunc. Pursuant to 
general rules*® an order of reference may be en- 
tered nune pro tune where a trial is duly had before 
a referee and the parties have omitted to enter the 
order.*+ So where judgment has been entered on 
the report but the order of reference was void be- 
cause of the disqualification of the judge who made 
the order, but the referee had been previously agreed 
on by the parties and they had gone to trial before 
him and the decision had been rendered on the as- 
sumption that the order was valid, a nune pro tune 
entry of an order of reference may be made.*”? How- 
ever, the order cannot be amended nune pro tune 


CI. 30) P09. [a] 


[a] TIliustration.—Where by an 


REFERENCES 


In Michigan Comp. L. (1871), 
stating the cases in which a judgment | 45. 


[53 C.J.] 705 
so as to enlarge the authority of the referee.** 
[§ 70] I. Effect of Order or Rule.**# Where the 


parties consent to a reference*® the effect of the 
court’s order in compliance therewith is to give the 
consent agreement judicial character.*® An action 
at law is not changed into a suit in equity by reason 
of a reference to hear and determine issues.** An 
order of reference to settle accounts*® does not de- 
prive defendant of his right to rely on any defenses 
arising in the ecase,*® even where the reference is by 
consent.®® An order of reference to take and report 
testimony*®! does not affect the court’s discretionary 
power to pass an order framing issues.°? Where an 
issue has been ordered referred, a judge subsequently 
sitting in the case does not have jurisdiction to ¢on- 
sider such issue.°? 

Affecting burden of proof. Where, following an 
order of reference, defendant perfects his right to 
a jury trial, plaintiff must sustain his usual burden 
of proceeding for trial,°* the effect of the reference 
being merely to place the, burden on defendant to 
overthrow the report®® and to limit the issues to those 
findings to which exceptions were specifically en- 
tered.°°® 


As discontinuance or stay. A reference under a 
rule of court is not a discontinuance ot the cause,** 
but a reference by consent will operate to stay the 
proceedings in the action, whether a rule of court?® 
or not a rule of court.°® In a number of jurisdic- 
tions, the reference of a suit deprives the court in 
which it is pending of all power over it, while the 
agreement to refer is in force,®° and while the matter 
is before the referee it cannot pass on the validity 


57. - Cal.—Gunter v. Sanchez, 1 Cal. 


agreement of the parties an order of 
reference was entered prior to the 
filing of the replication and the par- 
ties appeared before the referee, in- 
troduced evidence, and contested mat- 
ters in controversy and entered no ob- 
jection to the order being prematurely 
made, the defect is waived. Butler 
v. Cornell, 148 Ill. 276, 35 NE 767. 


[b] That plea in bar was undecid- 
ed when the order was made is waived 
where no objection was made. Wilson 
v. Pearson, 102 N. C. 290, 9 SE 707. 


32. See supra §§ 25-27. 


83. McCormick v. Ketchum, 51 
Wis. 323, 8 NW 208. 


34. Walsh v. Tyler, 2 Ind. ANS ASPs 
47 SW 308. 


34144. Coltrane v. Laughlin, 157 N. 
C. 282, 72 SE 961. 

35. See supra § 65. 

36. Savage v. Sherman, 87 N. Y. 
277 [mod 84 Hun 307]; Knickerbock- 
er Inv. Co. v. Voorhees, 121 App. Div. 
690, 106 NYS 455; Stout v. Com., 2 
Rawle (Pa.) 341. 

37. Chittenango Cotton Co. v. Stew- 
art, 67 Barb. (N. Y.) 423; Grimm v. 
Sarmiento, 2 Pa. Co. 484, 18 Phila. 307. 


38. Garcia v. Sheldon, 3 Barb. (N. 
Vamos 2a Stoya we pMOStal2e serge. aoukt: 
ee ) 385; Morrison v. ‘Weaver, 4 Serg. 

& R. (Pa.) 190. 

39. Garcie v. Sheldon, 3 Barb. (N. 
Y.) 232; Oppenheimer vy. Trebla Real- 
ty Co., 76 Misc. 452, 134 NYS 1095 
[rev 154 App. Div. 593, 139 NYS 894]. 


40. See Motions and Orders §§ 221— 
225. 

41. Robinson v. Mutual Ben. L. 
Ins Cow 0m Hy | CasnaNo wlll 9612 s6 
Blatchf. 194; Scudder v. Snow, 29 


HowPr (N. Y.) 95; Whalen v. Albany 
County, 6 HowPr (N. Y.) 278. 


shall not be stayed for imperfections, 
was construed to apply to the omis- 
sion to enter an order by stipulation 
referring the cause. Bewick v. Fletch- 
er, 39 Mich. 25. -; 


42. Owasco Lake Cemetery v. Tell- 
er, 110 App. Div. 450, 96 NYS 985. 


43. Taylor v. Peterson, 1 
(Hasb.) 513. 


44. Cross references: 

Costs of reference see Costs § 328. 

Stipulation for reference as constitut- 
ing an appearance see Appearances 
§ 35 notes 68, 69. 

Submission to referee as waiver of de- 
roe in pleading see Pleading § 
1245. 

Supervision and control of court over 
referees see infra §§ 78, 103 et seq. 


45. See supra §§ 6-9, 48. 


46. Burleigh v. Wong Soon Leun, 
83 N. H. 115, 139 A 184. 


Cine Maxwell v. Thompson, 15 S. C. 
Reference to hear and determine see 
supra §§ 11-34. 
48. See supra § 37. 


49. Smith v. California Ins. Co., 87 
Me. 190, 32 A 872. 


Ida. 


50. Hughes v. Christy, 26 Tex. 230. 
51. See supra § 39. 
52. Sloan v. Burnett, 149 S. C. 12, 


146 SE 601 [foll Brown v. Hooks, 150 
S. C. 241, 147 SE 926]; Palmetto Bank, 
etc., Co.’ v. Grimsley, 140 S. C. 105, 
138 SE 624. 

53. Montgomery v. Robinson, 93 S. 
C. 247, 76 SE 188. 

54. Watson v. 
467, 1387 A 846 

55. Watson v. Pacia, supra. 


56. Watson vy. Pacia, supra. 


Pacia, 5 N. J. Misc. 


D. C.—Bailey v. District of Colum- 
bia, 4 App. 356. 


Mass.—McCarthy  v. 
Mass. 471, 14 NE 635; 
ler, 132 Mass. 203. 


Pas H.—Weare v. Putnam, 56 


che ee v. Vick, 2 Humphr. 


Swan, 145 
Seavey v. Beck- 


N. H. 


[a] In Georgia (1) the effect of 
the statute.1799 and the law adopted 
by act of 1784 was that the court did 
not lose jurisdiction of the cause by 
committing it to arbitrators (Brad- 
well v. Spencer, 16 Ga. 578), (2) but 
aside from the statutory provisions, 
where the rule for reference express- 
ly provides for further proceeding 
after the time of the reference the 
cause is not put out of court (Brad- 
well v. Spencer, supra). “ 


_ [b] Jurisdiction of parties or sub- 
ject matter is not lost. Hale v. Ow- 
ensby, 133 Ga. 631, 66 SE 781. 


58. Bailey v. District of Columbia, 
4 App. (D. C.) 356; Blunt v. Whitney, 
Dd NE GY Supers 4: 


[a] Thus after a consent reference 
is made by rule of court and a report 
thereon entered, the court is without 
jurisdiction as to a motion to set 
aside the report. Blunt v. Whitney, 
5 N. Y. Super. 4. 


59. Bailey v. District of Columbia, 
4 App. (D. C.) 356. 


60. Stockdale v. Maginn, 
507, 19 A 297; Wilcox v. Payne, 88 
Pa. 154; Camp v. Oswego Bank, 10 
Watts (Pa.) 130. 


[a] Entry of rule to arbitrate (1) 
alone does not of itself take the case 
out of the court (Camp v. Oswego 
Bank, 10 Watts 130; Heffner v. Con- 
fair, 1 Del. Co. 440), (2) but the ap- 


131 Pa. 
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of the claim involved in the reference,®! nor author- 


ize an auditor so to do.°? 
As waiver of. irregularities. 


pointment of the arbitrators after the 
rule puts the proceedings out of court 
(Wilcox v. Payne, 88 Pa. 154; Camp 
v. Oswego Bank, 10 Watts (Pa.) 130). 
(3) When a rule has been entered, but 
the time to choose arbitrators has 
passed, judgment by ‘default may be 
entered without striking off the rule. 
Camp v. Oswego Bank, supra; Heffner 
v. Coefair, supra. 

61. Christy v. Sill, 181 Pa. 492, 19 
AS 295; 29%. 


62. Christy v. Sill, supra. 


63. Adams v. Hill, 16 Me. 215; For- 
seth v. Shaw, 10 Mass. 253; Allis v. 
Day, 14 Minn. 516; Maxfield v. Scott, 
17 Vt. 634. 


[a] Jurisdiction.—Where a refer- 
ence by consent is made under order 
of a court not having original juris- 
diction of the action, such reference, 
creating a tribunal by act of the par- 
ties, is a waiver of any objection to 
jurisdiction. Reed v. Stockwell, 34 Vt. 


206; Maxfield v. Scott, 17 Vt. 634. 
64. Hix v. Sumner, 50 Me. 290. 
65. Hix v. Sumner, supra. 

66. Allis v. Day, 14 Minn. 388. 
67. Allis v. Day, supra. 
68. Bachop v. Hill, 54 Vt. 507; Wa- 


terman v. Connecticut, 
30 Vt. 610, 73 AmD 326. 


69. Soulia v. Stratton, 99 Vt. 304, 
131 A 610; Camp v. Barber, 87 Vt. 235, 
88 A 812, AnnCas1917A 451; Pollard 
v. Barrows, 77 Vt. 1, 58 A 726; Bachop 

. v. Hill, 54 Vt. 507; Waterman v. Con- 
necticut, ete. R.iCo., 30 Vt. 610, °73 
AmD 326. 


70. Camp v. Barber, 87 Vt. 235, 88 
A 812, AnnCas1917A 451; Pollard v. 
Barrows, 77 Vt. 1, 58 A 726. 


71. Camp v. Barber, 87 Vt. 235, 88 
A 812, AnnCas1917A 451; Pollard v. 
Barrows, 77 Vt. 1, 58 A 726. 


72. Effect of § 77. 

Delay in making report as terminating 
reference see infra § 155. 

Discharge of rule after setting aside 
of report see infra § 298. 

Notice to end reference in case of de- 
lay in making report see infra §§ 
156-162.. 

Voluntary ‘dismissal after submission 
to reference see Dismissal and Non- 
suit § 24. 


73. Tyson v. Robinson, 25 N. C. 
Dt 


CC et ieO.; 


33 
Death of party see infra § 74. 
Revocation by consent see infra § 


Vacation by court see infra § 73. 


74, Ida.—Robinson vy. Nelson, 4 
Ida. 567, 43 P 64. 

Me.—Clark v. Clark, 111 Me. 
89 A 454. 
Lee ee v. Whitney, 12 Mass. 


416, 


Mo.—In re Jarboe, 227 Mo. 59, 127 
SW 26. 


Submission by rule 
of court is a waiver of any previous irregularity in 
the action®® such as defects in the writ of process,** 
or in the service thereof,®* the fact that the case 
was not properly on the calendar,*® error in refusing 
a continuance,®? all matters of form,®* and variance 
between the pleadings and proof,°® except such as 
require an amendment that would change the nature 
of the action’® or introduce a new cause of action.”* 

[§ 71] J. Termination’*—1. In General. 
der of reference, where not expressly limited in its 
duration, continues in force until it is executed or 


REFERENCES 


[§§ 70-73 


revoked by act of law, or by mutual consent, or dis- 


charged by the court.’* 


party alone.*+ 


In General. 
An or- 


N. H.—Dexter v. Young, 40 N. H. 


130. 


gant J.—Ferris v. Munn, 22 N. J. L. 


' N. Y¥.—Frets v. Frets, 
(dictum). 

N.-C.—Lance v. Russell, 157 N. C. 
448, 73 SE. 151. 


Contra Belton v. Halsey, 
(Conn.) 221. 


[a] In Vermont (1) while the text 
rule has apparently been held inde- 
pently of statute (Knapp v. Fisher, 
49 Vt. 94); (2) and it was said, pur- 
suant to such holding that an entry 
upon the clerk’s docket by the attor- 
ney of one of the parties, of ‘refer- 
ence revoked June 7, 1875, before any 
report was filed,’ is no evidence of a 
revocation (Knapp v. Fisher, supra), 
(3) under St. §§ 1437-1439, providing 
for reference by agreement and, where 
no report has been made or none al- 
lowed, a new reference or trial in- 
dependent of reference may be had, a 
reference is irrevocable in such case 
until after the term ,followihg the 
hearing has closed and either no re- 
port made or none accepted (Sanders 
v. Rochester F, Dist. No. 1, 70 Vt. 
561, 41 A 502; Jeffers v. Hazen, 69 
Vt. 456, 38 A 86). See also Arbitra- 
tion and Award § 95. 


1 Cow. 335 


1 Root 


75 eMerel ge Viel VET nic ein Naa ND comets 
161; Lance v. Russell, 157 N. C. 4438, 
V3: SHVLS1: . 

76. Phillips v. Shipley, 1 Bland 
ie 516; Withers v. Haines, 2 Pa. 
435. 

V7. Clark ove Clark, 2 Mes “416; 
89 A 454. 

[a] Parol revocation of submis- 


sion by deed.—A submission to refer- 
ence, made by deed, cannot be re- 
voked by parol. Mullins v. Arnold, 4 
Sneed (Tenn.) 262. 


78. Setting aside report see infra 
§§ 276-299. 


he See Motions and Orders §§ 2387-— 
262. 
80. Grounds see infra § 74. 


81. U. S.—The Nineveh, 18 F. Cas. 
No. 10,276, 1 Lowell 400. 


Ind.—Heritage v. State, 43 Ind. A. 
595, 88 NE 114. 


Ky.—Harmon v. Stuart, 84 SW 524, 
27 KyL 101. 


Me.—Clark v. Clark, 111 Me. 416, 


89 A 454. 

Mich.—Peo. v. Judge Osceola Cir. 
Cie 3 0M Mich aed: 

NE H.—Dexter v. Young, 40 N. H. 
130. 


yt J.—Seamans v. Pharo, 4 N. J. L. 
3. 

N. M.—E. M. Biggs Tie, etce., 
v. Arlington Land Co., 25 N, 
186 P 449. 
wae Y.—Conley v. Petrie, 60 HowPr 


Co. 
M. 613, 


[§ 72] 2. Revocation by Parties. 
made a rule of court is ordinarily irrevocable by one 
However, the submission is revoka- 
ble by mutual consent,?® with the sanction of the 
court making the order.*® 
of court may be revoked by any party to the submis- 
sion before an award is made.?* 

[§ 73] 3. Vacating or Setting Aside Order’*—a. 
Under general rules’® an order of ref- 
erence may, for good cause,®® be set aside*! by the 
proper court*® or judge**? where the motion is made 
at the proper time,** although the granting or re- 


A submission 


A submission not by rule 


N. C.—Lance’ v. Russell, 157 N. C. 
448, 73 SE 151; Patrick v. Richmond, 
éte., RieCoy 101 NAC™ 602) SoSH ag 2e 


Perry v. Tupper, 77 N. C. 413. 


Pa.—Emory v. Heald, 7 Pa. Co. 329. 
S. C.—Green v. McCarter, 64 S. C. 
290, 42 SE 157. 


Tenn.—Crutchfield v. Mutual Gas 
Light Co., (Ch. A.) 2 SW 658. 


Vt.—Jeffers v.. Hazen, 69 Vt. 456, 
38 A 86. 

Eng.—Brown vy. Girard, 19 L. T. 
Rep. N. S. 324. 


Can.—Union Bank of Halifax v. 
Dickie, 41 Can. S. C. 13. 


Ont.—Murphy v. Cotton, 14 U. C. 
Q. B. 426. 
82. Herman y. Freeman, 8 Serg. & 
Ree Cha, aor 

[a] Ifa party denies the existence 
of a submission to arbitration, he 
should apply to the court in which 
the action was entered to strike it 


off. Herman vy. Freeman, 8 Serg. & 
Riv@Pa.) 9s j 


83. In re Thomas, 35 Fed. 337 (an 
order of reference in a case within 
the jurisdiction of the judge making 
it cannot be held void by another 
judge before whom the case comes on 
special report of the referee). See 
Levin v. Berlin, 141 App. Div. 119, 125 
NYS 761 (where the trial court re- 
fused to grant a reference while an 
order of a judge denying a reference 
was still in force). 


[a] Referee has no power to set 
aside his appointment because the 
cause is not referable. State v. Peo- 
ple’s Ice, etc., Co., 246 Mo. 168, 151 
Sw 101. 


84 N. M.—E. M. Biggs Tie, etc., 
Co. v. Arlington Land Co., 25 N. M. 
613, 186 P 449. 

N. Y.—Axt v. Shankey, 5 Silv. Sup. 
235, 8 NYS 803. 
an C.—Bushee v. Surles, 79 N. C. 


Tenn.—Crutchfield v. Mutual Gas 
Light Co., (Ch. A.) 2 SW 658. 


Eng.—Rogers v. Kearns, 29 L. J. 
Exch. 328, 
[a] Duty of party.—A contention 


that the case cannot properly be re- 
ferred and that he is entitled to a jury 
trial, gives the party the duty, prior 
to a hearing and report by the referee, 
to move the court for a hearing on 
his motion for an order vacating the 
reference. E. M. Biggs Tie, ete., Co. 
v. Arlington Land Co., 25 N. M. 613, 
186 P 449. 


[b] After amendment of complaint 
whether the cause is referable may 
be determined on the motion to va- 
eate the order of reference. Conway 
v. Farish-Stafford Co., 157 App. Div. 
481, 142 NYS 572. 

{c] After report and exceptions 
thereto the order of reference may be 
set aside. Bushee v. Surles, 79 N. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ea he ee 8 ~ f 
xy ‘ 


§§ 73-76] 


fusing of the order to vacate is ordinarily within the 
discretion of the court.8® So the court may set aside 
the order of its own motion.8® Where the matter 
is nonreferable the remedy is to move to set aside 
the order of reference®? and not to move to set aside 
the report.°& Where the referee has lost all power 
over a case by improper adjournments, plaintiff can- 
not proceed to trial at the circuit without first ob- 
taining a vacation of the order of reference.®® 


[§ 74] b. Grounds. 
ing grounds have been recognized as sufficient to jus- 
tify the setting aside of an order of reference: That 
the case involves no matters properly referable;°? 
that the order was entered through misapprehen- 
sion or surprise;°? that the referee is disqualified 
to act as such;°* that the referee refuses to act,°?* 
where the refusal is substantiated by affidavits regu- 
larly taken;9° that the referee has lost all power 
over the case;°® that the referee has failed to report 
within the time fixed;°* and that, in a compulsory 
reference, there is a reservation of the right to a 
jury trial,®® unless the reference has been converted 
into a consent reference by reason of failure to ob- 
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Among others®® the follow- 
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Insufficient grounds. Among others! the follow- 
ing grounds have been held insufficient to justify 
the vacation or setting aside of an order of refer- 
ence: That a party was opposed to a reference to 
a particular attorney;* that a trustee lacked au- 
thority to consent to the reference;* that evidence 
expected to be shown by the other party will be im- 
peached as forged;* that the evidence was amended 
and a counterclaim incorporated;° that the costs of 
a former rule have not been paid;°® that the referee 
has committed errors in the proceeding before him;* 
and that the referee “misconstrued the order of ref- 
erence.”® 


[§ 75] ce. Notice of Motion. Notice of the mo- 
tion® must be given the opposing party.?° 


Order to show cause,!! returnable in less than five 
days, may be substituted for the usual notice of the 
motion, where proper.+? 

[§ 76] d. Waiver of Objections to Vacation. Ob- 
jections to an order vacating or setting aside a ref- 


erence may be waived by appearance in the proceed- 
ing without seasonably raising objections!® or tak- 


ject.°® 


C. 51. 


[d] After confirmation of report. 
—Where the reference is not war- 
ranted it may be set aside even after 
confirmation of the report. Crutch- 
field v. Mutual Gas-Light Co., (Tenn. 
A.) 2 SW 658. 


[e] Objection after close of other 
party’s case is too late. Axt v. Shan- 
key, 5 Silv. Sup. 235, 8 NYS 803. 


{f] Im Pennsylvania (1) it has 
been held that the court has no au- 
thority, after arbitrators are ap- 
pointed, to strike off the rule against 
the consent of either party (Hoffman 
v. Locke, 19 Pa. 57; Girard v. Hutchin- 
son, 2 Sere. & R. 188), (2) although 
if before the arbitrators are chosen 
it may do so (Hoffman y. Locke, su- 
pra). (3) On the other hand it has 
been held that a rule to arbitrate, on 
which arbitrators have been chosen, 
cannot be stricken off until the day 
of meeting has gone by; and it was 
error to strike same off on day of 
meeting. Trimbly v. Maloney, 2 Luz 
LegReg 223, 4 PittsbLegJNS 152. (4) 
Generally the order cannot be set aside 
after the report is filed. Albright v. 
Leiser, 2 Pennyp. 483; Oxley y. Old- 
den, 1 Dall. 430, 1 L. ed. 209. Com- 
pare Smith v. Stein, 1 Browne 347 
(where award is made before the first 
term a motion to quash cannot be en- 
tertained before the return day). But 
see Campbell v. Fayette County, 127 
Pa. 86,17 A 882 (after invalid award). 
(5) A motion to set aside a reference 
during its pendency and before report, 
on the ground that one of the referees 
had been offered by plaintiff as a 
witness, is premature, Riley v. Strat- 


ton, 2 Miles 39. 
85. Heritage v. State, 43 Ind. A. 
595, 88 NE 114; Clark v. Clark, 111 


Me. 416, 89 A 454; Peo. v. Judge Os- 

ceola Cir. Cu 30. Mich. 99; Bushee v. 
Surles, 79 N. C. 51. See Parkhurst 
Vv. Berdell, 87 N. Y. 145 (whether or- 
der should be vacated is to some ex- 
tent discretionary). 


[a] Revocation of submission un- 
der a rule of court is within the 
sound discretion of the court. MHerit- 


age v. State, 43 Ind. A. 595, 88 NE 
114; Clark v. Clark, 111 Me. 416, 89 
A 454 

[b] Imposing terms on granting 


leave to answer, following the setting 
aside of an order of reference which 
/ caused the delay in answering, is 1m- 


ing exceptions thereto.?* 


proper. The Nineveh, 18 F. Cas. No. 
10,276, 1 Lowell 400. 


86. Clark vy. Clark, 111 Me. 416, ae 
chm Dexter v. Young, 40 N. 
130. 

87. Silmser v. 
GNERY, ez 

88. Silmser v. Redfield, supra. 

Setting aside report see infra § 276. 


Veta Jackson v. Ives, 6 Hill (N. Y.) 
90. Parkhurst v. Berdell, 87 N. Y. 
145; and cases passim supra § 73. 


[a] In Pennsylvania a rule to ar- 
bitrate may be vacated or stricken 
off: (1) Where the parties failed to 
appear at the time fixed for meeting. 
Hummel y. Foster, 2 LegChron 234. 
(2) Where the rule was. entered 
through misapprehension and sur- 
prise. Bradley v. Wolff, 2 Yeates 343. 


Redfield, 19 Wend. 


(3) Where the rule will prevent plain- |' 


tiff, under act of 1851, from taking 
judgment for want of affidavit of de- 
fense. Hoffman v. Locke, 19 Pa. 57; 
Emory v. Heald, 7 Pa. Co. 329; Cooper 
v. Restenbalt, 1 Pearson 463. 


91. Conway v. Farish-Stafford Co., 
157 App. Div. 481, 142 NYS 572; Silm- 
ser v. Redfield, 19 Wend. (N. Y.) 213 
He v. Girard, 19 L. T. Rep. N. s. 
3 


92. Lance v. Russell, 157 N.C. 448, 


73 SE 151; Bradley v. Wolff, 2 Yeates 
(Pa.) 343. 
93. Conley v. Petrie, 60 HowPr (N. 


ae 299; Eason v. Billups, 65 N. C. 
16, 
[a] Reference to attorney of one 


of the parties, without consent of the 


other, should be set aside as of 
pours. Eason v. Billups, 65 N. C. 
16, 

[b] Where referee has heard and 


decided a prior case between the same 
parties involving a number of ques- 
tions involved in the second case the 
order should be set aside. Conley v. 
Petrie, 60 HowPr (N. Y.) 299 


94, Patrick v. Richmond,. etc., R. 
Com 10a Na iCa 602,435 Hn 12. 

95. Seamans v. Pharo, 4 N. J. L. 
123. 

96. Jackson y. Ives, 6 Hill (N. Y.) 
260. 

[a] As by improper adjournments. 


—Jackson v. Ives, 6 Hill (N. Y.) 260. 


So where a report is set 


97. Jeffers v. Hazen, 69 Vt. 456, 38 
A 86; Baxter v. Thompson, 25 Vt. 
505. See Murphy v. Cotton, 14 U. C. 
Q. B. (Ont.) 426 (failure to return the 
evidence or facts on which award was 
made). 


98. American Trust Co. v. Jenkins, 
196 N. C. 428, 146 SE 68. 


99. American Trust Co. vy. Jenkins, 
supra. 


i. See Perry v. Tupper. 77 N.C: 
413; Lummis v. Big Sandy Land. etce., 
Mfg. Co,, 188 Pa. 27, 41 A 319. 


[a] Failure to fix date for hearing 
within time stipulated.—An order en- 
tered on consent need not be vacated 
merely because the referee is unable 
to fix a day for hearing within the 
time specified in the stipulation which 
does not provide that the failure to 
fix a day shall vacate the order. 
Parkhurst v. Berdell, 87 N. Y. 145. 


{[b] Mistake and poverty.—A mo- 
tion to, vacate a consent order will be 
denied where no fraud is shown and 
ne objection is made to the referee, 
and the only objection is that plain- 
tiff was unaware that she had there- 
by waived a jury trial, and is too poor 
to pay the expenses of the reference. 
Winans v. Winans, 54 N. Y. Super. 
542 [aff 124 N. Y. 140, 26 NE 293]. 


2. Axt v. Shankey, 5 Silv. Sup. 235, 
8 NYS 803. 


3. Lummis v. Big Sandy Land, etc., 
Mfg. Co., 188 Pa. 27, 41 A 319. 


4. Schermerhorn v. Wood, 4 Daly 
GNGEY )eLoss 

5. Degener v. Underwood, 57 N. Y. 
Super, 583, 7 NYS 681. 

6. Grant v. People’s Mut. Aid Soc., 
2 LegRec (Pa.) 190. 

7. Marie v. Garrison, 7 NYCivProc 
40, 1 HowPrNS 32. 

8. King v. Davidson, 69 Ga.’ 708. 

9. Notice of motions generally see 
Motions and Orders §§ 40-68. 

ae Seamans v. Pharo, 4 N. J. Ll. 
123. 
11. Short notice see Motions 
Orders §§ 69-77. 

12. In re Ringler, 70 Misc. 576, 127 
NYS 934. 

13. Casky v. January, Hard. (Ky.) 
Doe 

14. Casky v. January, supra; Trigg 
vy. Shields, Hard. (Ky.) 168. 


and 


108 —[53 C.J] 
aside and the case referred back to the same referees, 
any error in referring it to the same referees is cured 
by the parties appearing and trying the matters be- 
fore the referees.t® 

[§ 77] e. Effect of Vacation. After a judge has 
revoked an order of reference, the ease stands as if 
no such order had been made,'® and it is in his pow- 
er to enter a second order of reference.** 


[§ 78] 4. Death of Party.1S Except where the 
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action abates,!® the death of a party will not vacate 
the order of reference,?° especially where the repre- 
sentative of deceased comes in voluntarily and pro- 
ceeds with the suit.24_ But where one of plaintiffs 
has died pending the suit and an order of reference 
was thereafter entered by consent, in ignorance of 
his death, the order should be vacated.?* And in 
some states a reference by agreement of parties is. 
revoked by the death of one of them.*% 


VIII. THE REFEREE?* 


[By Frank L. Morainson] 


{§ 79] A. Number of Referees.2° The number 
of referees is to be determined by the court,?® sub- 
ject to statutory provisions fixing the number?* in 
which case the reference cannot be to a greater?® or 
less?® number than that prescribed. 


Where report of expert accountants is to consti- 
tute the basis of an adjudication, and in the prepara- 
tion of such report one of the litigants is represent- 
ed by an expert whom he names, the other ltigant 
should be similarly represented.*° 


[§ 80] B. Eligibility?!—1. In General. The ref- 
eree must be a disinterested person,*? unless the par- 
ties themselves designate a person who is interested 
in the subject matter.*? It has been said that his 


15. Brooke y. Bannon, 3 Watts &| only attends to appoint. 
Rudy, 7 Watts & S. 183; 
6 Watts 
Bartolett, 18 LegInt 110. 
record shows that one arbitrator was 
named by plaintiff, another by the 
prothonotary for defendant, 
third by plaintiff, the law requiring 
the prothonotary to fix the number is 
satisfied by the presumption that the 
number was fixed by ‘him, 
from his not appointing more. 
ers v. Haines, 2 Pa. 4 


See statutory provisions. 


Halsey v. Paulison, 37 N. J. L.| for its purpose the obtaining of a 
205 [aff 38 N. J. L. 488]. 


S. (Pa.) 382. 


16. Green v. McCarter, 64 S. C. 290, 
42 SE 157; Union Bank v. Dickie, 41 
Can. S.iCi43, 


17. See cases supra note 16. 


18. Death of referee see infra §§ 
101, 102. 


19. See Abatement and Revival § 
4, 


Wilhelm, 


28 


Death of both parties as abating ac- 
tion see Abatement and Revival § 281 
note 38 [al. 27. 

Death of party after report as 28. 
ground for abatement of action see 
Abatement and Revival § 286. 29. 


20. Moore v. Hamilton, 44 N. Y.‘| De Voll, 55 Ill. 
666 [aff 48 Barb. 120]; Chittenango 
Cotton Co. v. Stewart, 67 Barb. (N. 
Y.) 423; Ruston v. Dunwoody, 1 Binn. 
(Pa.) 42; Newton v. Higgins, 2 Vt. 
366; Williams v. Cook, Brayt. (Vt.) 30. 
112. See also Arbitration and Award ‘ 
§ 112. 538. 

oi, Grimm vi Sarmiento; 2 Pa. Co, 31 
484, 18 Phila. 307; Kessler v. Haupt, ‘ 


J. L, 488]; 


ve Cook, Brayt.,(Vt.) 112. 
22. Waters v. Manhattan R. Co., 
66 Hun 60, 20 NYS 831. 


23. Whitfield v. Whitfield, 30 N. C. 
163, 47 AmD 350; Marseilles v. Ken- 
ton, 17 Pa. 238; 32. Smith v. 


24. Referee as witness see Wit-| 429, 88 NYS 58; 
nesses [40 Cyc 2237]. 


“Referee” defined see supra § 3. 176. 


25. Report by part of referees see [a] 
infra § 151. 


282-287. 


of referee to qualify or act see infra 
98. 


26. See cases infra this note. 


[a] In Pennsylvania (1) under Act 
1836, P. L. p 715, providing for a con- 34 
sent reference by rule of court, the “ 
reference may be to one referee al- 
though the statute contains the plural 
word. Reading Industrial Mfg. Co. v. 
Graeff, 64 Pa. 395. (2) The number of 
arbitrators must be fixed exclusively | § 25 et seq. 
by the prothonotary where one party 35. 


434, 89 A 55. 


102 P 187. 


_the referee in the former ease is attorney.*° 


Chickering-Chase Bros. Co. v. Div 

A. 442; : 
Paulisony 3 Ne Jill) 205 [ate 88, .N: 36. 
Rathbone v. Lownsbury, 
2-VWiends) GN Deo gos 
DUG Se COWAON se Yin) aELoG. 


Central Glass Co. v. German 
American Ins. Co., 130 La. 18, 57 S [a] 


Setting aside: 


; é i Order of reference for misconduct for 
ee eer) Fas) bbs, Walliams disqualification of referee see supra ee NYS 759 
§ 74 i : 


Report because of disqualification or 37. 
misconduct of referee see infra §§ 


Waiver of objections see infra § 91. 
Dunn, 94 App. Div. | 62, 
Goldberger v. Man-| administrator is not disqualified from 
hattan, Ry Comes IMiscy 441.23 NYS 


In Delaware a person is an 
“indifferent referee’? within the mean- 
ing of Rev. Code (1852) c 116 § 1, even 
Selection of new referee on failure| though he had been employed to audit | against the city. 
the accounts of the parties. 


Bldg., etc., Assoc. v. Alfree, 27 Del. 38. 


33. Allison v. Bryson, 65 N. C. 44, 39. 


State v. McQuillin, 252 Mo. 334, 
158 SW 652, 46 LRANS 67, AnnCas| Avery, 42 Misc. 1, 85 NYS 539. 
1915A 5382; Holt v. Holt, 23 Okl. 639, 


qualifications should be along the lines required for 
a trial judge.** 


[§ 81] 2. Attorney. In some jurisdictions stat- 
utes or rules of’ practice provide that the referee 
shall be an attorney.*® However, an attorney who 
has been engaged in matters involving a party to the 
reference,?® as where he has been the attorney for 
one of the parties,*” is not qualified to act as a ref- 
eree, unless the parties consent. The fact that he 
is a man of high character is entirely immaterial.*® 
Nor should an attorney in a case pending before a 
referee be appointed referee in another case in which 
While 
an attorney may be referee in an action by another 


Feehrer v.| practice rules. 


Mitchell v. [a] In Pennsylvania under act of 
259; Smith v.|1874, providing for submission to any 
(3) If the} lawyer authorized to act as an attor- 
ney in the supreme court of the state, 
a submission to a member of the bar 
and a] not so qualified is void. Campbell v. 
Fayette County, 127 Pa. 86, 17 A 882, 
6. Pax Com isan 


arising [b] Practice rule prohibiting the 
With- appointment of _& person as _ sole 
35 ‘ referee unless he is an attorney of the 

5 court in good standing or except as 
provided as to consent references, has 


competent and uninterested person as 
referee, Higley v. Novark, 145 App. 
iy ONY Saki Oe 


Higley v. Novark, 145 App. Div. 
7,129 NYS 759; Cronon v. Avery, 42 
Misc. 1, 85 NYS 539; Eason vy. Billups, 
65 N. C. 216; Murchison Nat. Bank vy. 
Reynolds, 110 S. C. 349, 96 SE 521. 


Thus a debtor should not be 
brought before a referee in a matter 
of a claim against him when the 
referee had represented another credi- 
Higley v. Novark, 145 App. Div. 


Halsey v. 


Dodge v. Water- 


Fortunato v. New York, 31 
App. Div. 271, 52 NYS 872; Stebbins 
v. Brown, 65 Barb. (N. Y.) 272; Eason 
v. Billups, 65 N. C. 216. Compare In 
re Yarnell’s Est., 3 LegChron (Pa.) 
4 LuzLegReg 304 (attorney for 


acting as referee). 


{a] Thus an attorney retained as 
special counsel to represent a city in 
litigation cannot subsequently act as 
referee in an action to. enforce a claim 
Fortunato v. New 
York, 31 App. Div. 271, 52 NYS 872. 


Fortunato v. New York, supra; 
Eason v. Billups, 65 N. C. 216. 


Fortunato v. New York, 31 
App. Div. 271, 52 NYS 872; Cronon v. 


National 


40. Carroll v. Lufkins, 29 Hun (N. 
Y.) 17; Cronon v. Avery, 42 Misc. 1, 


Qualifications of judge see Judges| 85 NYS 539. 


[a] Rule approved.—‘‘The rule is 


See statutory provisions and|a salutary one, and should be strictly 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


§§ 81-85] 


attorney for professional services,*! such practice 
has been disapproved,*” it being said that the courts 
should be careful to avoid referring cases of an at- 
torney’s account to another attorney.** A person 
is not disqualified to act as referee by reason of the 
fact that he is the legal adviser of relatives of one 
of the parties.*4 


Discretion of court. Determination of the matter 
of an attorney’s eligibility to act as referee rests in 
the sound discretion of the court.*® 


[§ 82] 3. Judge. A trial judge has no authority 
to act as referee in a law action*® against the consent 
of the parties.47 Furthermore, it is sometimes pro- 
vided by statute that the judge cannot be appointed 
a referee in an action brought in the court of which 
he is a Judge;*® and, aside from such statutory pro- 
visions, the same rule has been held to be true*® even 
where the parties consent,°° although as to this last 
proposition there is contrary authority;°! and it is 
held that by consent the cause may be referred to the 
judge of another circuit than that where it is pend- 
Taye 

Constitutional restriction. In some jurisdictions 
it is provided in the constitution that county judges 
elected in counties of designated population shall not 
act as referees.°* In other jurisdictions a constitu- 
tional prohibition is limited to justices of certain 
courts.°* 


[§ 83] 4. Court Official or Employee. Mere con- 
sent of the parties cannot authorize a master in chan- 
cery to act as referee at law.°> In the absence of 
prohibitory statute, a clerk of court may be ap- 
pointed referee;°*® but statutes in some jurisdictions 


enforced, so as to avoid even the ap- 48. 
pearance of evil in the administration 49. 
of the law.’  Cronon v. Avery, 42 
Misé: 1, 85 NYS 539, 541. 


phy v. White, 
41. Carr v. Berdell, 22 Hun (N. Y.) 


42. Flanders v. Odell, 2 Hun (N. 
Y.) 664. ; 


43. Abbott v. Corbin, 22 App. Div. 
584, 48 NYS 103; Martin v. Windsor 
Hotel Co., 10 Hun (N. Y.) 304. 


[a] Reason for rule.— ‘It [text 51. 
rule] is not because such referees will | 232. 
not do equal and full justice to the 52. 
parties, but because of a general im-| 531. 
pression that, on questions of compen- 
sation for legal services, lawyers may 
not be, and sometimes are not, un- [a] 
prejudiced in determining values. A 


REFERENCES 


See statutory provisions. 
Woodin v. Phenix, 
655, 2 NW 923, 32 AmR 172; McMur- 
BoUN. Hay 154; 
v. Woodmansie, 3 N. J. L. 510; Little 
130. v. Silverthorne, 3 N. J. L. 255; 
ViaEL AG Ou Neen een ois 
sage, 21 Wis. 294 [overr Dinsmore v. 
Smith, 17 Wis. 20]. 

50. Woodin v. Phcenix, 41 Mich. 62. 
655, 2 NW 928, 32 AmR 172. 


Temple v. Myers, 
Andrews v. Elderkin, 24 Wis. 65. 
53. See constitutional provisions. 


In New York Const. 
art 6 § 20, prohibiting judicial officers 
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prohibit the appointment of a clerk of court as ref- 
eree without the consent of the parties;°7 and other 
statutes limit the appointment of a clerk of court 
or his deputy to eases in which the court designates 
in the order the special reasons for the appoint- 
ment.°* Similarly, the statutory prohibition may 
extend to private secretaries and stenographers of 
justices of courts of record.®® 


[§ 84] 5. Residence of Appointee. There is au- 
thority asserting®® and denying*®? the rule that the 
referee must reside in the county in which the venue 
is laid. The reference must be taken before the 
referee appointed by the court making the order of 
reference,®? directed to act within its jurisdiction,®* 
and not before a foreign referee outside of the ju- 
risdiction of the court ordering the reference®* un- 
less by the consent of the parties.®® 


[§ 85] ©. Selection. The referee may be a. per- 
son chosen by the parties or by the court,°® or one 
appointed as official or standing referee.°* The ref- 
eree should be selected with regard to his qualifica- 
tions for the trial of the questions presented by the 
issues.°S It has been said that the selection of an 
auditor in a judicial proceeding is a judicial act®® 
to be done solely by the court,*® and that any statu- 
tory authorization to the parties to do so is a viola- 
tion of the constitutional provision vesting judicial 
power in the courts.*! However, the general rule is 
that, although one party cannot in the absence of the 
consent of the other party nominate a referee in a 
consent reference,’* statutes provide that the par- 
ties may agree upon the referee to whom the refer- 
ence by consent is to be made,** in which ease a ref- 


be tried before a jury of the county 
in which the venue is laid. Sherwood 
v. Tremper, 11 Johns. (N. Y.) 406. 
Rogers 61. O’Brien v. Catskill Mountain 
R. Co., 32 Hun (N. Y.) 636. See Wheel- 
er v. Maitland, 12 HowPr (N. Y.) 35 
(reference to person residing in a 
county other than that of the trial 
does not mean a change of venue). 
Anderson v. Gest, 2 Hen. & M. 
(2 Va.) 26: 


Gime COs 63. Anderson vy. Gest, supra. 
64. Anderson v. Gest, supra. 
Anderson v. Gest, supra. 


[a] Reason for rule.-—Where the 
reference to a foreign referee is by 
consent of the parties, it is an act of 
the parties to which the court will 


41 Mich. 


Crane 
Hills v. Pas- 


(1894) 


physician is not chosen as referee on 
physician’s accounts, nor are clergy- 
men when a pastor sues for the value 
of his services, and so, also, as to the 
other trades and professions; and in 
the popular mind it is, not without 
some show. of reason, thought in- 
vidious that lawyers only should be 
selected to determine the claims of 
lawyers.” Martin v. Windsor Hotel 
Co., 10 Hun (N. Y.) 304 [quot Abbott 
v. Corbin, 22 App. Div. 584, 48 NYS 
1038, 104]. 

44. Durant v. O’Brien, 2 HowPrNS 
(N. Y.).. 318. 

45. Baird v. New York, 74 N. Y. 
382; Rouse v. Goodman, 8 Misc. 691, 
28 NYS 524. 


[a] Rule applied.—Whether or not 
an attorney who shares an office with 
the attorney for one of the parties 
may act as referee is in the discre- 
tion of the court. Rouse v. Goodman, 
8 Misc. 691, 28 NYS 524, 


46. Puffer v. American Cent. Ins. 
Co., 48 Or. 475, 87 P 523. 


47. Puffer v. American Cent. Ins. 
‘Co., supra. 


hereafter elected in counties having 
a population over 120,000 from acting 
as referees, is construed to apply only 
to officers in counties of such popula- 
tion at the time of the election. 
Greenlund v. Fenner, 127 Misc. 295, 
216 NYS 357. 


54 See constitutional provisions. 


55. Harmers’ le & TT. Co: iv. Cen- 
tral R. Co.,-2 Fed. 656, 1 McCrary 332. 


56. Burlingame v. Hardin County, 
180 Iowa 919, 164 NW 115. 

57. See statutory provisions. 

58. See statutory provisions. 

[a] Order may be amended nunc 
pro tunc to insert the special reasons 


required by statute. Fischer v. 
Hayes, 22 Fed. 92, 22 Blatchf. 505. 


59. See statutory provisions. 


60. Chubb v. Berry, 7 Wend. (N. 
Y.) 483; Sherwood v. Tremper, 11 
Johns, (N. Y.) 406. 


[a] Reason for rule.—The same 
reasons require the referees to be tak- 
en from the county in which the ven- 
ue was laid as require the cause to 


not object. Anderson v. Gest, 2 Hen. 
& M. (12 Va.) 26. 


66. See infra § 85. 

Compulsory reference see supra §§ 
10-42, 49-60. 

Reference by consent see supra §§ 
6-9, 48. 

67. Chapman v. Lipscomb, 15 S. C. 
470; McClure v. Brooke Tp., 5 Ont. 
L. 59, 1 OntWR 835 [rev 4 Ont. L. 97, 
1 OntWR 274] (a drainage referee not 
such official referee). 

68. Ryan v. Atlantic Mut. Ins. Co., 
50 HowPr 321 [aff 66 N. Y. 628]. 

69. Hicks’ Est., 19 Pa. Dist. 410. 

70. Hicks’ Est., supra. 

71. Hicks’ Dst., supra. 

72. In re Referee, 13 HowPr 
Y.) 346. 

73. See statutory provisions. 

[a] Agreement in writing.—An 
agreement by the parties that a cer- 
tain person be nominated as referee 
must be in writing, and signed by the 
parties or their attorneys. Appoint- 


(N. 
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erence to such person is required to be entered of 
course.*4 Such provisions are not without excep- 
tions and it is sometimes provided by statute that the 
court must itself select the referee for a consent ref- 
erence in an action for the appointment of a receiver 
for a corporation and for the distribution of the cor- 
porate property.7° This statutory right to agree 
on the referee has been construed also to extend to 
a compulsory reference.“® It is the duty of the court, 
under such statutes, to give the parties an oppor- 
tunity to agree upon the referee,’* but such oppor- 
tunity will be presumed to have been given.** Where 
the parties do not agree on any person, the court is 
authorized by statute to name the referee.?® The 
referees must be chosen within a designated period.*° 
After entering a rule to choose referees, a party may 
alter the date for the selection, provided notice has 
not been given.®! 


[§ 86] D. Appointment—1. In General. Even 
where the referee is agreed upon by the parties,*? an 
order appointing him as referee must be made.8* 
The referee must be appointed as provided for by 
statute,** rule of court, or local practice.2> Thus, 
the practice may be that the referees must be ap- 
pointed in the presence of both parties.°® Where a 
stipulation for a reference allows the attorneys a 
specified time to agree upon a referee and provides 
that if they do not then agree a referee shall be ap- 
pointed by the court, and they fail so to agree, the 
better practice is to have the order of reference made 
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by the same judge who presided in the part where 
the case regularly came on for trial and was marked 
referred;** but a departure from this practice and 
the appointment of a referee by another judge is not 
a fatal defect.88 Where the record states that ref- 
erees have been chosen, the presumption is that it was 
done in due form and according to law.8® Obviously, 
where a motion for consolidation of suits is denied 
the court will not appoint a single referee of the suits 
as though consolidated.°° Where the cause is con- 
tinued from term to term, an actual reappointment 
for each term is unnecessary.?! Where a reference 
has expired by reason of the failure to timely file 
the report, the original referee may be re-appoint- 
ed.°1% Additional referees cannot be appointed aft- 
er the order of reference has been made and the ref- 
eree has acted.°? 


Notice of time.and place of appointment. Where 
statutes require that notice of the time and place for 
appointing the referees must be given,®* such notice 
must be given to all of the parties®* and a misnomer 
in the notice with respect to a party vitiates such 
notice.°® 

Form and requisites of order of appointment. The 
order appointing the referee need be in no particular 
form,®® but should either contain the referee’s 
name®* or be accompanied by the written agreement 
designating a certain person as referee.®® 


Formal or written notice of appointment need not — 


be given to the referees where they actually meet and 


ent of Referee, 13 HowPr. (N. Y.) 


74. See statutory provisions. 


[a] Rule applied.—Under a stat- 
ute requiring that the reference be 
made to the referee named by the 
parties, an order naming another per- 
son is a nullity. Hicks Beach Co. v. 
Hrost, 99 Mise. 33)" 163 sNYS: -2:03; 
Haner v. Bliss, 7 HowPr (N. Y.) 246. 


75. See statutory provisions. 


[a] Where referee was not ap- 
pointed by court the reference is void. 
Fallon v. Egberts Woolen Mill Co., 
24 Misc. 304, 53 NYS 672 [aff 46 App. 
Div. 630 mem, 61 NYS 1136 mem]. 


76. State v. Johnson, 132 Mo. 105, 
33 SW 781. : 


77. Ryan v. Atlantic Mut. Ins. Co., 
50 HowPr 321 [aff 66 N. Y. 628]; 
ee v. State, 70 Okl. 205, 174 P 


[a] Presumption of nonagreement. 
—The parties will be presumed not 
to have agreed on a referee. Vette 
v. Geist, 155 Mo. 27, 55 SW 871. 


[b] Person made party after ac- 
tion, not referable without the con- 
sent of the parties, is at issue has a 
right to be heard as to the referee 
to be appointed. Wood v. Swift, 81 
INS ow. 


[c] Waiver of right to agree on 
referee.— Where defendant interposed 
no objection to a referee when ap- 
pointed, failed to allege such appoint- 
ment as a ground for his motion to 
set aside the reference, and made no 
objection until after the referee had 
filed his report, he waived all right 
to agree on a Suitable referee. Vette 
v. Geist, 155 Mo. 27, 55 SW 871. 


78. Vette v. Geist, supra. 
79. See statutory provisions. 


[a] Where circuit court commis- 
sioner cannot act the court is author- 
ized by statute to refer the cause to 
any suitable person. Heath v. Wa- 


ters, 40 Mich. 457. 


[b] Manner of selection.—If the 
referees named are objected to by the 
parties, the court will draw them 
from the jury box, thus securing dis- 
interested persons. Samble v. Me- 
Sane RS EEpuns ys ConerL eNe Ye Super, 


_le] Necessity of consent of par- 
ties.— Where the parties have not 
agreed on the referee or referees, the 
statutory authorization of appoint- 
ment by the court does not depend 
upon the consent of the parties. 
Sees Ve uotate,, (0O,OR] 206) Lita, Pe. 


80. Hewes v. Machinery Co., 2 Leg 
Rec (Pa.) 210; Grant v. People’s Mut. 
Aid Soc., 2 LegRec (Pa.) 190. 


81. Crawford v. Gable, 2 Pa. 444. 
82. See supra § 865. 


83. Morey v. Warrior Mower Co., 
90 Ill, 307; Bonner v. McPhail, 31 
Barb. (N. Y.) 106; Litchfield v. Bur- 
well, 5 HowPr (N. Y.) 341. Compare 
Renouil v. Harris, 1 CodeRep 125 
[aff 4 N. Y. Super. 641, 2 CodeRep 
71] (court had no agency in choosing 
a referee in an action in City Court 
Pe naed Code § 229). See also supra § 


84. Cave v. Grumley,,1 PaLJ 312. 

[a] Appointment of referee to 
hear and determine (1) issues is not 
affected by repeal of the statute au- 
thorizing appointment of pro tempore 
judges (Barker v. Coates, (Cal. A.) 
289 P 927), (2) since such referee is 
not a pro tempore judge (see supra 
§ 3 note 25 [a]). 

85. See cases infra this section. 

86. Shippen v. Bush, 1 Dall. (Pa.) 
251, 1 Ly ed 123; 

87. Dickinson v. Earle, 
Div. 236, 52 NYS 615. 

88. Dickinson v. Earle, supra. 

89. Steele v. Herrington, 1 Grant 


31 App. 


‘(Pa.) 442. 


[a] Record need not show that the 
notice was proved where the rule of 
reference is taken by the plaintiff and 
defendant acknowledges service of the 
notice. Kirk v. Haton, 10 Serg. & R.- 
(Pa.) 103. 


90. Vernor v. Sullivan, (Tex. Civ- 
A.) 126 SW 641. 


91. ‘Shaler, ete, ‘Quarry (Co: “ve 
Campbell, 53 Conn. 327, 2 A 755. 


[a] By rule of court reappoint- 
ment in such case is made without 
formal motion by the party. Shaler, 
ete., Quarry Co. v. Campbell, 53 Conn. 
82s 2 ALSO. 


9144. lLafon v. Riviere, 1 Mart. N- 
Se Cba. L302 


92. Devlin v. New York, 63 How 
Pr (N. Y.) 206 [rev 62 HowPr 260]. 
See Barfield v. Hewlett, 6 Mart. N. S. 
(La.) 78 (statutory power to submit 
contested signatures to two experts 
does not permit appointing a third 
where the others disagree). 


93. See statutory provisions. 


94. Marshall v. Lowry, 6 Serg. & 
Re CPanel. 


95. Welsh v. Schall, 12 Pa. Co. 30. 


96. Matter of Atkinson, 12 NYSt 
570. 


[a] Description of person (1) to 
whom the reference is made as “ref- 
eree”’ is sufficient. Matter of Atkin- 
son, 12 NYSt 570. (2) So an order 
appointing ‘three judicious and im- 
partial citizens” as referees is suffi- 
cient (National Bldg., ete., Assoc. v. 
Alfree, 27 Del. 434, 89 A 55), (8) al- 
though the statute requires ‘three in- 
different referees’ (National Bldg., 
ete., Assoc. v. Alfree, Supra). 


97. Appointment of Referee, 13 
HowPr (N. Y.) 346. 


98. Appointment of Referee, su- 
pra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 86-92] 


« t 
make an award.°® 


[§ 87] 2. Of New Referee—a. After Refusal of 
Referee To Qualify and Serve.! It is sometimes pro- 
vided by statute that upon the refusal of a referee 
or referees to serve in 2 ‘consent. reference the court 
must, unless the stipulation of the parties otherwise 
provides, appoint another referee or referees;? and, 
independently of statute, the parties may themselves, 
by stipulation, confer such authority,? except in the 
case of a rule of reference. Some statutes author- 
ize the arbitrators present at the hearing to appoint 
persons in place of absentees,® but this does not ex- 
tend to supplying a vacancy a second time without 
the consent of the parties. Where one of several 
referees declines to serve and another is appointed 
in his place, it will be presumed that the substitution 
was with the consent of the parties.” 


[§ 88] b. After Resignation of Referee. Where 
a referee has resigned,® the court has authority to 
appoint a new referee in his place,® and a motion to 
appoint a new referee should ordinarily be addressed 
to the court that appointed the first referee,1® and 
a motion addressed merely to a justice of such court 
has been declared improper.1! Such motion is with- 
in the requirement of a rule of practice that notice 
be given.+? 


99. Allison v. Bryson, 65 N. C. 44. 


1. Failure to qualify or act see 
infra § 96. 


2. See statutory provisions. 
[a] Mandatory.—Such _ statutory 


tor. Lincoln v. 
Cement Co., 
Fed. 505. 
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who resigned during the hearing may | 441, 23 NYS 176; 
be appointed to act as special audi- 
Virginia Portland 
49 App. 3 
(2) The only illegality in 


Lao" rel) mek 


[§ 89] c. After Death of Referee. Where the 
death of a referee does not terminate the reference,*® 
it is proper to appoint a new referee.‘* But in some 
jurisdictions it is held that the court has no such 
power in the case of a statutory reference.?° 


[§ 90] d. Substitution. Where the parties have 
named the referee,'® for a reference authorized sole- 
ly with their consent,1’ the court should not substi- 
tute a new referee without the same consent.1® Ap- 
pointment of a substitute referee is to be by the 
judge who made the order of reference;!® the mere 
consent of the attorney, without an order of the 
court, is not sufficient to authorize a substitution of 
a referee”° although there is contrary authority.?? 


[§ 91] E. Objections to Appointment. Objec- 
tions to the appointment of a particular person as 
referee must be urged at the first opportunity or they 
will be deemed waived.?? Objections on the ground 
of prejudice are addressed to the sound discretion of 
the court.?% 


[§ 92] F. Oath—1. Necessity. While neither un- 
der the constitutions?* nor statutes?’ in some juris- 
dictions are referees required to be sworn, in most 
jurisdictions statutes provide for an oath or affi- 
davit.2® Failure to take the statutory oath is a 


Hichberg v. Wick- 
ham, 21 NYS 647. See Pitts v. Langs- 
dale, 32 Ind. 218 (complaint as to a 
referee cannot be made on appeal in 
absence of timely objection); Govt. 
v. Ossorio, 50 Philippine 864. 


(D. C.) 33, 258 


provision is mandatory. Hustis v. 
Aldridge, 144 N. Y. 508, 39 NE 649; 
May v. Moore, 24 Hun (N. Y.) 351. 


[b] Necessity of consent of par- 
ties.— Where the referee appointed by 
consent refuses to proceed and the 
court appoints a new referee without, 
or against, the consent of a party, 
such appointment is void for lack of 
power. lLecocq v. Pottier, 65 Hun 
598, 20 NYS 570. 

Resignation as within rule see in- 
fra § 88. 

3. Noonan v. Orton, 22 Wis. 84. 


4 Woodbury v. Proctor, -9 Gray 
(Mass.) 18. But, see Snodgrass v. 
Armbrester, 90 Ala. 493, 7 S 840 (an- 
other referee may be substituted by 
agreement of parties where referee 
selected by parties and appointed by 
the court refused to serve). 

[a] Necessity of writing.—(1) 
Where an arbitrator is substituted by 
agreement, no memorandum of the 
substitution is required (Snodgrass v. 
Armbrester, 90 Ala. 493, 7 S 840), (2) 
a statute requiring such memoran- 
dum in cases submitted when no suit 
is pending not applying to a submis- 
sion in a pending suit (Snodgrass v. 
Armbrester, supra). 

5. See statutory provisions. 

[a] Term “absentee” in such stat- 
ute includes an arbitrator who is pres- 
ent but who refuses to act. Stiles v. 
Carlisle, ete., Turnp. Road, 10 Serg. 
& R. (Pa.) 286. 

6. Mitchell v. Wilhelm, 
(Pa.) 259. 

7. Browning v. McManus, 1 Whart. 
Fe a al 

8. Resignation of referee see infra 
§ 98. 

9. My Laundry Co. v. Schmeling, 
129 Wis. 597, 109 NW 540. 

{a] Reappointment of resigned 
referee.—(1) Under a statute author- 
izing a reference to the regular audi- 
tor or to a special auditor at the 
ecourt’s discretion, a regular auditor 


6 Watts 


the first appointment of a referee be- 
ing failure of the court to first afford 
the parties opportunity to agree on 
a referee, he may, on such opportuni- 
ty being afforded them, and they fail- 
ing to agree, be again appointed. 
Sanguinett v. Webster, 153 Mo. 343, 
54 SW 563. 

10. Brady v. Kennedy, 65 App. Div. 
190, 72 NYS 507. 


ll. Brady v. Kennedy, supra. 

12. Brady v. Kennedy, supra. 

13. See infra § 101. 

14. Devlin v. New York, 9 Daly 


(N. Y.) 334, 62 HowPr 163; Carpen- 
ter v. Shepardson, 46 Wis. 557, 1 NW 
LS: 

15. See cases infra this note. 


[a] In Pennsylvania in the case 
of a submission under the act of 1810 
the court has no power to appoint a 
referee to replace one who has. died 
during the _ reference. Girard v. 
Hutchinson, 2 Serg. & R. 188. (2) 
So in the case of a reference by rule 
of court under the act of 1870, which 
does not authorize the appointment 
of a new referee, such appointment 
is not authorized. Huggins v. Neill, 
38 WklyNC 467. 


16. See supra § 85. 
17. See supra §§ 6, 48. 
18. Billings v. Vanderbrek, 15 How 


Pr (N. Y.) 295. See Backus v. Smith, 
3 Cow. (N. Y.) 344 (where a referee 
selected is struck out for cause, the 
mover may nominate the substitute). 


193) Ungar) uv. Valencia Realty 
Corp., 224 App. Div. 8, 229 NYS 344. 


20. Norvell v. Gibson, 6 Mo. A. 
581. 


21. Manlove v. Thrift, 5 Munf. (19 
Va.) 493. 

22. Story v. De Armond, 179 Ill. 
510, 58 NE 990 faff 77 Ill. A. 74]; 
Burnham v. Goffstown, 50 N. H. 560; 
Carroll v. Lufkins, 29 Hun (N. Y.) 
17; Perry v. Moore, 2 E. D. Smith 
(N. Y.) 32, 3 CodeRep 221; Gold- 
berger v. Manhattan R. Co., 3 Misc. 


[a] Express waiver.—Objection to 
the qualification of the referee is 
waived by a party who expressly in- 
forms the referee of a lack of inten- 
tion to press such objection. Fleck 
NF ene 131 App. Div. 248, 115 NYS 

23. Lincoln vy. Virginia Portland 
Cement Co., 49 App. (D. C:) 33, 258 
Fed. 505. } 


[a] Discretion held not abused.—- 
Lincoln v. Virginia Portland Cement 
Co., 258 Fed. 505. 


24. Pardridge v. Ryan, 35 Ill. A. 
230 [aff 134 Ill. 247, 25 NE 627]. 


[a] In Michigan the requirement 
of the state Const. art 18 § 1, that- 
all executive and judicial officers be 
sworn before they assume their du- 
ties, does not include a referee. Un- 
derwood v. McDuffee, 15 Mich. 361, 93 
AmD 194. ° 


aes Cal.—Sloan v. Smith, 3 Cal. 
406. 


Ill.— Story v. De Armond, 179 Ill. 
SLOS b38) INEVI9O) Lait 77, Wile RAS aan 
Pardridge v. Ryan, 35 Ill. A. 230 [aff 
134 Ill. 247,25 NE 627]. But see 
Gregory v. Healy, 61 Ill. 470 (where 
referee was not sworn there is no 
proper submission). . 


Ind.-—Daggy v. Cronnelly, 20 Ind. 
474; Dickerson v. Hays, 4 Blackf. 44. 


Me.—Bradstreet v. Erskine, 50 Me. 
407 (holding that the statute does not 
require that referees, whom the par- 
ties have agreed upon, should be 
sworn, notwithstanding the agree- 
ment to refer confers upon them the 
powers of commissioners, who by law 
must act and determine on their 
oaths). 

Mich.—Underwood v. McDuffee, 15 
Mich. 361, 93 AmD 194. 

Miss.—Benoit v. Brill, 24 Miss. 83. 

26. See statutory provisions. 

[a] In Louisiana Code Pract. § 448, 
providing that the auditor must, at. 
the request of either of the parties, 
take an oath, etc., is construed to mean 


12 (3 -C. Sas 
mere irregularity.2* If the referee is not properly 
sworn, the defect is not jurisdictional,*® and is not 
a ground for an exception of fact to the report,?® 
nor ground for setting aside the judgment entered 
on the report,?° but the proper remedy is to move 
to recommit the report.*+ 


Reference to compute amount due on default. 
While it has been held that an exception to the gen- 
eral requirement that the referee be sworn** exists 
in the case of a reference to determine the amount 
of damages on a default judgment, so that there is 
no need that the referee be sworn,** the contrary has 
also been declared.*+ 


[§ 93] 2. Form and Requisites. The oath need 
not be in the precise language of the statute,?° and 
generally may be administered by any one who may 
take an oath or affidavit®® particularly where stat- 
utes so provide.** It is sometimes provided by stat- 
ute that the oath be filed,** but such requirement 
does not, in view of the rule treated elsewhere in this 
work®® that the indorsement on the paper of the time 
of its reception is not strictly speaking a part of the 
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operation of filing, mean that the clerk must mark 
it “filed.”4° Substantial compliance with the stat- 
utory provisions has been held sufficient.*? 

[§ 94] 3. Proof of Taking. As in other cases*? 
the person administering the oath should certify that 
the referee was sworn.4* The common practice is for 
the report to recite the taking of the oath,** but it 
may be shown by intrinsic evidence,*® and in the 
absence of evidence to the contrary the presumption 
is that he took the necessary oath.*® 

[§ 95] 4. Waiver. Usually statutes provide that 
the oath may be expressly dispensed with by the par- 
ties,*” and the oath may also be waived by appear- 
ance and participation in the proceeding.*® An ir- 
regularity in the swearing of referees occurring in 
the presence of, the parties must be taken advantage 
of at once or the objection is waived.*® 

[§ 96] G. Failure To Qualify or Act.°° Accept- 
ance of a reference is a voluntary act,*! and the ref- 
erence may be declined by the person to whom it is 
made,°? as statutes in some jurisdictions provide.** 


that the auditor is to begin his pro- 
ceedings at the request of one of the 
parties and, as the first proceeding 
is to take the oath, this is to be done 
after or when one of them has re- 
guested him to act; that in all cases 
they must be sworn. Locke v. Dakin, 
15 La. 423. 


{b] Reason for requirement.—‘It 
is for the purpose of impressing him 
[referee] with a sense of responsibil- 
ity in performing the judicial duty of 
taking testimony and deciding upon 
it, that the law requires the referee 
to be sworn.” Nason y. Ludington, 8 
Daly (N. Y.) 149, 150, 56 HowPr 172. 


Waiver see infra § 94. 


27. Elson v. Tefft, 140 Wash. 586, 
2500P 346. 
[a] In Iowa (1) the requirement 


of Code § 3745 that the referee make 
affidavit well and faithfully to hear 
and examine the case, etc., is con- 
strued to be directory only (McCon- 
key v. Pendleton, 156 Iowa 744, 137 
NW 1038), (2) and as not affecting 
his authority to act as referee (Mc- 
_Conkey v. Pendleton, supra). 


28. Peo. v. McGinnis, 1 Park. Cr. 
(N. Y.) 387. But see Taylor v. Thorn- 
PON ody Ne Jip Lit, 719 eA 380 Gmprop-=- 
er oath should be objected to by mo- 
tion to set aside the report for lack 
of jurisdiction). 

29. Harrison v. Harrison, 115 Ga. 
999, 42 SE 382. 

30. Taylor v. Thornton, 81 N. J. L. 
7, 79 A 330; Katt v. Germania F. Ins. 
Co., 26 Hun (N. Y.) 429. Contra La- 
biano v. McMahon, 28 Philippine 168. 

31. Harrison v. Harrison, 115 Ga. 
999, 42 SE 382; Matter of Vilmar, 10 
DayinyONi) X)los 

Recommittal see infra § 306. 

32. See cases supra note 26. 

383. McGowan v. Newman, 4 Abb 
NCas (N. Y.) 80, 54 HowPr 458. 

34. Exchange F. Ins. Co. v. Harly, 
4 AbbNCas (N. Y.) 78, 54 HowPr 279. 

Reference to assess damages on de- 
fault judgment see Damages § 347. 


35. Province v. Lovi, 4 Okl. 672, 47 
P4763 j 
36. Super v. Mauger, 1 LegRec 


(Pa.) 125 (attorney at law). 
37. See statutory provisions. 


[a] In Missouri Rev. St. (1899) § 
.703, directing that the oath be taken 


before some officer duly authorized to 
administer an oath, is construed to be 
broad enough to authorize the taking 
of the oath outside of court, or out- 
side the clerk’s office, before any no- 
tary or other officer authorized to ad- 
minister an oath. Pullis v. Somer- 
ville, 218 Mo. 624, 117 SW 736. 


38. See statutory provisions. 
39. See File § 5 note 52. 


40. Pullis v. Somerville, 
624, 117 SW 736. 


41. Kelly v. West, 48 Okl. 274, 149 
P 902: 


42. See Affidavits § 99; 
Affirmations § 10. 

43. Kinney v. Short, 2 Del. 
And see cases infra note 44. 


44. Swayze v. Ribble, 3 N. J. L. 
660. See Curry v. Lilley, 9 Pa. Co. 
590 (either record of justice or award 
should show referee was Sworn). 


[a] Recital as prima facie evi- 
dence.—The recital in a report that 
he had been ‘‘duly qualified” is prima 
facie evidence that he had been sworn 
as the statute requires. Bissell v. 
Warde, 129 Mo. 439, 31 SW 928; Ed- 
wardson v. Garnhart, 56 Mo. 81. 


[b] Evidence in rebuttal.—The ef- 
fect of a statement in a report that 
the referee took the proper oath is 
not overcome by the affidavit of the 
counsel of one party that he did not 


218 Mo. 


Oaths and 


357. 


so do. Bissell v. Warde, 129 Mo. 439, 
31 SW. 928. 
[ec] Presumptions.—If an award 


states that the arbitrators were sworn 
before J S, it will be presumed that 
he had power to administer the oath 
to them. Shryock v. Morton, 2 A. K. 
Marsh. (Ky.) 561. 


45. Sears v. Sellew, 28 Iowa 501; 
Rhodes v. Ward, 32 SW 950, 17 KyL 
875; Reed v. Talford, 10 Vt. 568, 


[a] Statutory requirement that 
the required oath be shown to have 
been taken by means of the certifi- 
cate of the officer before whom it was 
taken does not mean that such is the 
only way of showing it. Rhodes v. 
Ward, 32 SW 950, 17 KyL 875. 

[b] Affidavit of referee.—Sears vy. 
Sellew, 28 Iowa 501. 

46. Young v. Young, 18 Minn. 90; 
Leyde v. Martin, 16 Minn. 38; Monitor 
Iron Works Co. v. Ketchum, 47 Wis. 
177, 2 NW 80. 

47. See statutory provisions. 


[a] Evidence.—Upon hearing of 
exceptions to a statutory award, a re- 
port certifying that the parties had 
dispensed with the oath is prima facie 
evidence of the fact. Brink v. Bell, 4 
Yeates (Pa.) 491. 


[b] In New York a failure to com- 
ply with Code Civ. Proc. § 1016, re- 
quiring waiver of the requirement 
that the referee be sworn to be en- 
tered in the referee’s minutes, ren- 
ders further proceedings under the 
order irregular. Matter of Vilmar, 
10 Daly 15; Nason v. Ludington, 8 
Daly 149, 56 HowPr 172; Browning v. 
Marvin, 5 AbbNCas 285. 

[c] Waiver by one party is not 
sufficient. Browning v. Marvin, 5 Abb 
NCas (N. Y.) 285; Exchange F. Ins. 
Co. v. Early, 4 AbbNCas (N. Y.) 78, 
54 HowPr 279. 


48. See infra § 116. 
49. Vogt v. Butler, 105 Mo. 479, 16 
SW 512; Vanwegen vy. Davis, 4 Leg 


Gaz ((Pa.)y 222. 


[a] Thus a statutory requirement 
that the oath must be subscribed may 
be waived by fdilure to object where 
the referee is merely sworn in open 
court in the presence of both parties. 
ee v. Butler, 105 Mo. 479, 16 SW 
512. 


50. Appointment of new referee 
see supra § 87. 


As ground for setting aside report 
See supra § 74. 


Slo Little wa iynieh 990 IN. ¥. dion 
NE 312 [rev 34 Hun 396, 6 NYCivProe 
418, 1 HowPrNS 95 (rev 5 NYCivProc 
216, 67 HowPr 1)]; Geib v. Topping, 
83 N. Y. 46. 


62. Little v. Taynech, 99° oN. Yn0112; 
1 NE 312 [rev 34 Hun 396, 6 NYCiv 
Proc 418, 1 HowPrNS 95 (rev 5 NYCiv 
Proc 216, 67 HowPr 1)]; Fischer v. 
Raab, 81 N. Y. 235 [rev 58 HowPr 
221 (aff 56 HowPr 218)]. 

53. See statutory provisions. 

[a] In Iowa (1) the provision of 
the Code § 8747, providing in part that 
the court must call upon the referee 
to accept or refuse the appointment 
and that the acceptance shall be en- 
tered of record, is construed to be 
directory only (McConkey v. Pendle- 
ton, 156 Iowa 744, 1387 NW 1088), (2) 
and as not affecting his authority to 
act as referee (McConkey v. Pendle- 
ton, supra). 

_[b] In Louisiana the statute pro- 
viding that arbitrators shall not be 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


§§ 97-100] 


{[§ 97] H. Disqualification after Appointment.*+ 
The constitutional prohibition of justices of certain 
courts acting as referees®® is construed to disqualify 
a referee who, during the course of the reference, 
qualifies as such justice,°® and such disqualification 
cannot be waived by the parties.*7 But where the 
statute prohibiting a judge of the court in which the 
action is pending from being referee®® contains an 
exception in the matter of a case already referred at 
the time of the election and qualification as judge,*® 
such a judge may be deemed a de facto referee.®° 
In the case of a referee sitting as a judge, the things 
necessary to disqualify a judge sitting as a court, 
treated elsewhere in this work,®! are necessary to ef- 
fect the disqualification of the referee;*? and hence 
the fact that at the time of the hearing before him 
the referee is an attorney in another case involving 
substantially the same questions of fact and law 
does not disqualify him.®* A dispute between the 
referee and a party as to the referee’s compensation 
does not of itself disqualify the referee from contin- 
uing to act;®°* and a fortiori one is not disqualified 
by reason of friendly relations with relatives of one 


allowed to resign without a good 74. State v. 


cause applies only to judicial arbi- 
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MeQuillin, 
334, 158 SW 652, 46 LRANS 67, Ann [a] 
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of the parties.®5 


[§ 98] I. Resignation.®® Both under statutes®* 
and independently of statute,°* it is within the power 
of a referee to resign.°® However, this right is a 
qualified one*® in that a mere captious or capricious 
reason is insufficient to justify the act’! and a good 
and sufficient reason is requisite.’* Generally speak- 
ing, the same reasons authorizing the referee’s re- 
moval**® authorize his resignation.7* The resigna- 
tion of a referee after his appointment and service 
for a considerable time is a “refusal to serve,” with- 
in the meaning of the statutory rule*® requiring the 
court to appoint another referee where the referee 
named in the stipulation refuses to serve.7® 


[§ 99] J. Removal’7—1. In General. A referee is 
subject to removal by the court** even where appoint- 
ed by agreement of the parties,’® but only for good 
and substantial reasons.*° 


[§ 100] 2. Grounds. Among other grounds jus- 
tifying his removal,*? a referee may be removed be- 
cause of prejudice or bias,*? or misconduct,** or the 
expression of an opinion on the facts before the hear- 


252 Mo.; 231, 56 P 714. 


Thus an explanation to the 


trators appointed to decide a cause 
already pending and does not apply 
to arbitrators who have not taken 
their oaths. Lallande v. Bonn, 13 
La. 462 


54. As ground for removal see in- 
fra § 11002 


55. See supra § 82. 


56. Countryman y. Norton, 21 Hun 
CONES Yioy nlite 

57. Countryman v. Norton, supra. 

58. See supra § 82. 

59. See statutory provisions. 

fa] In South Carolina where the 
referee, at the time of the filing of the 
report, was a duly qualified judge such 
fact does not disqualify him, since § 
295 of the Code expressly so provides. 
Sa v. Haigler, 90 S. C. 319, 73 SE 

60. Stack v. Haigler, 90 S. C. 319, 
73 SE 354. 


[a] Rule applied.—A referee who 
acts in good faith and under a sup- 
posed authority to file his report, aft- 
er his election and qualification as a 
judge, is a de facto officer for the pur- 
pose of filing the report, and must be 
deemed clothed with authority to 
make the report. Stack v. Haigler, 90 
S.C. 319) 73! SE 354. 


61. See Judges §§ 133-174. 

62. Holt v. Holt, 23 Okl. 639, 102 P 
187. 

63. Holt v. Holt, supra. 

64. Lecky.v. Winston, 186 App. Div. 
642, 174 NYS 645. 

65. Durant v. O’Brien, 2 HowPrNS 
(ONE MO) BHP 

66. Appointment of new referee see 
supra § 88. 

67. See statutory provisions. 

68. See cases infra note 69. 

69. State v. McQuillin, 252 Mo. 334, 
158 SW 652, 46 LRANS 67, AnnCas 
1915A 532. 

70. State v. McQuillin, supra. 

[a] Constitutional provision con- 
ferring on officers an absolute right of 
resignation does not include a ref- 
eree. State v. McQuillin, 252 Mo. 334, 
158 SW 652, 46 LRANS 67, AnnCas 
1915A 532. 

71. State v. McQuillin, supra. 

72. State v. McQuillin, supra. 

73. See infra § 100. 


Cas1915A 532. 


[a] Thus a referee may resign on 
the ground of bias and _ prejudice. 
State v. McQuillin, 252 Mo. 334, 158 
ot 652, 46 LRANS 67, AnnCas1915A 

75. See supra § 87. 

76. Brooklyn Heights R. Co. v. 
Brooklyn City R. Co., 105 App. Div. 
88, 93 NYS 849. 

77. Condition on ordering removal 
that evidence taken be accepted see 
infra § 100. 

New referee on setting aside report 
see §§ 327-332. 

78. Me.—Graves v. Fisher, 5 Me. 
69, 17 AmD 203 (recognizing rule). 


Mo.—State v. McQuillin, 252 Mo. 
334, 158 SW 652, 654, 46 LRANS 67, 
AnnCasi1915A 532 [quot Cyc]. 


BAN oN Se des v. Williams, 12 Nev. 


N. Y.—Klein v. Continental Ins. Co., 
62 Hun 341, 17 NYS 218; Ford v. Ford, 
53 Barb. 525, 35 HowPr 321; Gold- 
berger v. Manhattan R. Co., 3 Misc. 
441, 23 NYS 176. 


N. C.—American Trust Co. v. Jen- 
kins, 196 N. C. 428, 146 SE 68. 


Okl.—Brewer v. Asher, 8 Okl. 231, 56 
P 714. 

R. I.—Bowen v. Steere, 6 R. I. 251. 

79. State v. McQuillin, 252 Mo. 
334, 158 SW 652, 654, 46 LRANS 67, 
AnnCas1915A 532 [quot Cyc]; Klein 
v. Continental Ins. Co., 62 Hun 341, 
17 NYS 218. 


80. State v. McQuillin, 252 Mo. 334, 
158 SW 652, 654, 46 LRANS 67, Ann 
Cas1915A 532 [quot Cyc]; Klein v. 
Continental Ins. Co., 62 Hun 341, 17 
NYS 218; Goldberger v. Manhattan 
R. Co., 3 Misc. 441, 23 NYS 176. 


Grounds see infra § 100. 
81. See cases passim supra § 99. 


[a] Failure to comply with order 
of reference.—American Trust Co. vy. 
Jenkins, 196 N. C. 428, 146 SE 68. 


82. State v. McQuillin, 252 Mo. 334, 
158 SW 652, 654, 46 LRANS 67, Ann 
Cas1915A 532 [quot Cyc]; Smith vy. 
Dunn, 94 App. Div. 429, 88 NYS 58; 
Caldwell v. Mutual Reserve Fund Life 
Assoc., 80 Mise. 510, 63 NYS 841; 
Goldberger v. Manhattan R. Co., 3 
Misc. 441, 23 NYS 176; In re Mellen, 
18 NYS 515; Yale v. Gwinits, 4 HowPr 
(N. Y.) 253; Brewer v. Asher, 8 Okl. 


referee by a witness of matters con- 
nected with the case, the adverse par- 
ty being absent, is an irregularity im- 


properly influencing the_ referee’s 
een Rob v. Gwinits, 4 HowPr (N. 


{[b] Objection must be raised by 
motion to the court (1) to discharge 
him. Brewer v. Asher, 8 Okl. 231, 56 
P 714. (2) The referee has no juris- 
diction to pass upon such question. 
Brewer v. Asher, supra. 


83. State v. McQuillin, 252 Mo. 334, 
158 SW 652, 654, 46 LRANS 67, Ann 
Cas1915A 532 [quot Cyc]; Smith v. 
Dunn, 91 App. Div. 200, 86 NYS 307; 
Dorlon v. Lewis, 9 HowPr (N. Y.) 1; 
American Trust Co. v. Jenkins, 196 
N. C. 428, 146 SE 68. See Maicas v. 
Leony, 113 N. Y. 619, 20 NE 586 (in 
absence of misconduct order setting 
aside reference is improper). 


fa] Thus (1) where the referee 
asked for an advance on his fees and 
one party complied and one refused 
or was unable to ‘do so, his removal 
is justified “even though he had no 
improper motive. Robinson v. Ball, 
VSG e Apps Dive (6T99;  UiGm INE Sen ation 
Ament v. Schubert Piano Co., 172 App. 
Div. 423, 158 NYS 532; Topia Min. Co. 
v. Warfield, 145 App. Div. 422, 129 
NYS 1076 [aff 71 Mise. 175, 129 NYS 
887]. (2) So the requesting of se- 
curity for his fees before his deci- 
sion justifies his removal. Ament v. 
Schubert Piano Co., supra. (3) Re- 
peated conversations with one party’s 
attorneys in the absence of the other 
party’s attorneys, and vice versa, con- 
stitutes misconduct so as to justify 
the removal of the referee. Dorlon 
Venluewas, 9 Howser] CNagy melee) 
Where the referee discussed with a 
witness out of court and in the ab- 
sence of the parties facts which the 
witness was to testify to he should 
be removed. Smith v. Dunn, 91 App. 
Div. 200, 86 NYS 307. (5) But, where 
a referee appointed in an elevated 
railroad case had sued a client of the 
objecting party for referee’s fees in 
another case and had to the knowledge 
of the objecting party, who also had 
nominated him, received payments 
monthly from the elevated railroad 
for his per diem referee’s fees, no 
misconduct or bias justifying his 
removal was shown. Goldberger v. 
apenbatian R. Co., 3 Misc. 441, 23 NYS 
76. 


[b] Misconduct or bias may be of 
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ing,®* even though it appears that he is impartial®® 
although as to this last there is contrary authority.®° 
So he may be removed for unreasonable delay in pro- 
ceeding with the reference,*’? or for failure to make 
his report within the time ordered by the court at 
the time of his appointment;’* if he is unwilling to 
accept the statutory compensation for his services 
and requests a stipulation for more, which is refused 
by one of the parties, he should be removed.’® Where 
a new trial has been granted on the ground of newly 
discovered evidence, the referee should not be re- 
moved on the ground that he has fixed opinions as 
to the law and facts, where there is no suggestion 
of partiality, unfairness, or misconduct.®® So where 
the parties knew all the facts at the time they con- 
sented to the appointment, such facts are not ground 
for removal.®+ He should not be removed because 
of alleged error in his rulings.°? 

[§ 101] K. Death of Referee®*—1. Before Mak- 
ing Report. The death of a referee during the course 
of a cause, in which a reference has been taken, does 
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[§§ 100-103 


not thereby terminate the reference®* but, follow- 
ing the appointment of a new referee,®® the reference 
proceedings begin anew.®* In such case the prior 
decision that the case is referable is res adjudicata.°* 
But in the case of a consent reference to a designated 
referee, his death is a termination of the reference,?*® 
and this is of course true in the case of the death of 
one of several of such. referees®® and a stipulation 
by the parties that the remaining referees act in the 
case does not relate back to their first stipulation 
so as to prevent the application of the foregoing rule.* 


[§ 102] 2. After Making Report. Where one of 
several referees dies after the filing of the report, 
the survivors may make up the minutes of the pro- 
ceedings.2, Where a referee dies after rendering 
his report the case need not be retried, but judgment 
may be entered upon the report,’ and if he failed to 
comply with an order to amend the report judgment 
may still be entered upon the report and the order 
for amendment vacated.* 


IX. PROCEEDINGS BEFORE REFEREE 
[By Harry Rosen | 


[§ 103] A. Nature and Scope of Referee’s Au- 
thority’—1. In General. Although the proceedings 
before a referee are judicial in their nature® the ref- 
eree has no inherent or original powers,’ such pow- 
ers as he may have being delegated,® and like those 
of all subordinate tribunals are limited by the terms 
of the statute® and order?® conferring the jurisdic- 
tion, the referee taking no power by implication. 
two Kinds, positive, as by some act 
that can be directly proved, or infer- 


ential. Goldberger v. Manhattan R. 
Co., 3 Mise. 441, 283 NYS 176. 


40,1 HowPrNS 382. 
93. 


As ground for vacating order 
of reference see supra § 6 


The extent of his power and authority also depends 
largely on the nature of the reference,!? which is 
ordinarily fixed by the order of reference,t* pursu- 
ant to statutory authority.14 Where the reference 
is to hear and determine, the referee is generally said, 
frequently in accordance with either direct or indi- 
rect provisions of the statute,t° to be a substitute 
for the court?® and for the jury!’ and exercises gen- 
On recommittal of report see infra 
§ 321 et seq. 


Perjury in proceedings before referee 
see Perjury § 76 note 52 


84 State v. McQuillin, 252 Mo. 334, 
158 SW 652, 654, 46 LRANS 67, Ann 
Cas1915A 5382 [quot Cyc]; Bowen v. 
Steere, 6 R. I. 251. 


85. Bowen v. Steere, supra. 


86. Graves vy. Fisher, 5 Me. 69, 17 
AmD 208. 


[a] Reason for rule.—Referees are 
chosen and selected by the parties; 
and not infrequently from the knowl- 
edge they are supposed to possess of 
the facts and principles, which should 
influence their decision. Graves y. 
Fisher, 5 Me. 69, 17 AmD 203. 


87. Forrest v. Forrest, 16 
Super. 650. 


[a] WReferee’s charge that an at- 
torney had purposely delayed and ob- 
structed the proceeding, being true, 
is not presumptive of prejudice. In 
re Mellen, 18 NYS 515 [aff 188 N. Y, 
615 mem, 38 NE 1083 mem]. 


poe Rhodes v. Williams, 12 


89. Smith v. Dunn, 94 App. Div. 
429, 88 NYS 58; Devlin v. New York, 
Teepaly. CN. XX.) 466, 64 HowPr. 383: 

90. Klein v. Continental Ins. Co., 
62 Hun 341, 17 NYS 218. 


91. Goldberger v. Manhattan R. 
‘Co., 3 Mise. 441, 283 NYS 176; Hichberg 
v. Wickham, 21 NYS 647. 


[a] Thus the fact that plaintiff's 
attorney and the referee wére occu- 
pants of the same office is not of it- 
self ground for removal where the ob- 
jection was known to defendant when 
he consented to the appointment. 
Perry v. Moore, 2 BE. D. Smith (N. Y.) 
32, 3 CodeRep 221. 

92. Marie v. Garrison, 7 NYCivProc 


Nope ic 


Nev. 


94. Devlin v. New York, 9 Daly (N. 
Y.) 334, 62 HowPr 163; Carpenter v. 
Shepardson, 46 Wis. 557, 1 NW 173. 
But see Emmet v. Bowers, 23 HowPr 
(N. Y.) 300 (where two of the ref- 
erees are dead, and the cause is un- 
decided, it is a matter of course to 
vacate the order of reference); Hug- 
gins v. Neill, 38° WklyNC (Pa.) 467 
(death of appointee terminates the 
reference). 


95. See supra § 89. 


96. Devlin v. New York, 9 Daly 
(N. Y.) 334, 62 HowPr 168. 


97. Devlin v. New York, supra; 
In re Plumb, 7 NYS 493; Carpenter v. 
Shepardson, 46 Wis. 557, 1 NW 173. 


98. Devlin v. New York, 9 Daly 
(N. Y.) 334, 62 HowPr 163. 


[a] Reason for rule.—The extent 
of the consent is that the particular 
person selected shall be referee. Dev- 
lin v. New York, 9 Daly -(N. Y.) 334, 
62 HowPr 1638. 


99. Berls v. Metropolitan El. R. Co., 
5: INWIS5t5 5: 

1. Berls v. Metropolitan El. R. Co., 
supra. 

2. Westbrook v. Dubois, 3 HowPr 
GNE OY) 26; 

3. Juliand v. Grant, 34 HowPr (N. 
Msi 

4. Juliand v. Grant, supra. 


5. Cross references: 
Authority to allow plaintiff extra al- 
lowance of costs see Costs § 373 note 
Mandamus against referee with re- 
lation to reference, see Mandamus 
§ 194. 


Surplus proceeding see Mortgages § 
2035 notes 34-38. 


6. Fisher v. Toxaway Co., 165 N. 
C.°663, 81 SE 925. 


7. Jones v. Beaman, 117 N. C. 259, 
23 SE 248. 


8. Jones v. Beaman, supra, 
9. Jones v. Beaman, supra. 
10. See infra §§ 104, 105. 


1l. Jones v. Beaman, supra; 
v. Pike, 93 Wis. 408, 67 NW 697. 


12. See cases infra this section. 
minds of reference see supra §§ 6— 


a. 


13. Order as fixing authority ‘see 
infra § 105. 


14. See statutory provisions. 
15. See statutory provisions. 


16. Cal.—Plant v. Fleming, 20 
Cal. 92. 


Fla.—Young v. Worrell, 91 Fla. 856, 
108 S 887; State v. Call, 36 Fla. 305, 
18 S 771; Franklin Phosphate Co. v. 
International Harvester Co., 62 Fla. 
185, 57 S 206, AnnCasi1913C 1247; 
Robertson v. Wilson, 59 Fla. 400, 51 
S 849, 138 AmSR 128. 


Minn.—Lundell v. Cheney, 50 Minn. 
470, 52 NW 918. 


N. Y.—Schuyler v. Smith, 51 N. Y. 
309, 10 AmR 609; Matter of Atty.- 
Gen., 32 Misc. 1, 66 NYS 129; Brhard 
v. Kings County, 36 NYS 656. 


Oh.—Guthrie v. Angosta Milling Co., 
L-On, Cir. Cy 256529 On. Cirs Decne: 


17. Van Dyke v. Grand Trunk R. 
eee 84 Vt. 212, 78 A 958, AnnCasl1913A 
640. 


Best 


For later cases, developments and changes in the law see Annotations, same title and section number. 


en 


§§ 103-105]. : 


erally all the powers and functions of a judge!® or 
juryt® concerning the trial of the cause referred, 
although such powers are not in all respects as ex- 
tensive as the powers of the court on a trial without 
In the absence of statute a commissioner 
appointed by an appellate-court to take testimony in 
an original proceeding has but the bare authority 


aefury.7° 


of a special commissioner to take 
return them into court.?+ 


[§ 104] 2. Order as Source of Authority of Ref- 
Whether the reference be compulsory?” or be 
based on the consent of the parties,?* the authority 
of the referee is derived from his order of appoint- 


eree. 


joie: Cal.—Plant v. Fleming, 20 Cal. 


Fla.—Wheeler v. Ridge County 
Holding Co., 98 Fla. 999, 124 S 457; 
Young v. Worrell, 91 Fla. 856, 108 S 
887; Franklin Phosphate Co. v. Inter- 
national Harvester Co., 62 Fla. 185, 
57 S 206, AnnCas1913C 1247; Robert- 
son v. Wilson, 59 Fla. 400, 51 S 849, 
138 AmSR 128. 


Minn.—Sons v. Sons, 151 Minn. 334, 
186 NW 809. 


N. Y.—Moissen vy. Kloster, 114 N. Y. 
638, 21 NE 1050; Morange v. Meigs, 
54 N. Y. 207; Schuyler v. Smith, 51 N. 
Y. 309, 10 AmR 609; Albany Brass, 
ete., Co. v. Hoffman, 30 App. Div. 76, 
51 NYS 779; Matter of Atty.-Gen., 32 
Mise. 1, 66 NYS 129; Erhard v. Kings 
County, 36 NYS 656; Palmer v. Palm- 
er, 138 HowPr 3638. . 


N. C.—Fisher v. Toxoway Co., 165 
N.C. .663;,.81. SE 925. 


Oh.—Guthrie v. Angosta Milling 
€o., 17 Oh, Cir: Ct..256, 9 Oh. Cir..Dec. 
739; Williams v. Stevens, 13 Oh. Dec. 
(Reprint) 485, 1 Cine. Super. 176. 


Or.—Stimson v. Estes, 3 Or. 521. 


[a] Reasons for rule.—(1) A ref 
eree is a judicial officer substituting 
for a judge. Franklin Phosphate Co. 
v. International Harvester Co., 62 Fla. 
185, 57 S 206, AnnCas1913C 1247 (ref- 
eree may be regarded as a judge ad 
hoe or pro hac vice); Robertson v. 
Wilson, 59 Fla. 400, 51 S 849, 138 Am 
SR 128. (2) Authority of referee is 
judicial, and he does not act merely 
as an aid to the court in ascertaining 
facts. Wheeler v. Ridge Couhty Hold- 
ing Co., 98 Fla. 999, 124 S 457. 


[b] Motions and other incidental 
proceedings before referee.—A _ ref- 
eree has the same authority as a 
court to decide motions which may 
arise during the progress of the trial. 
Stimson v. Estes, 3 Or. 521. 


[c] Ordering trial by jury.—(1) 
Under Kings Bench Act, rules 27 and 
29, Rev. St. (1902) ce 40, the referee 
in chambers may exercise the power 
of ordering the trial of an action by 
a jury, given to a judge by subs (b) of 
§ 57 of the act. Cameron v. Winnipeg 
Electric R. Co., 17 Man. 475. (2)' Pri- 
or to the enactment of the Kings 
Bench Act the referee in chambers 
had no such power (Cameron v. Win- 
nipeg Electric R. Co., supra; Scott v. 
Thompson, 7 Man. 472), (3) particu- 
Jarly ex parte *(Scott v. Thompson, 
supra [under 54 Vict. c 1 § 33]). 


[d] Entering stipulations of par- 
ties.—A referee has the authority and 
duty to enter upon the record stipu- 
lations and admissions of counsel, 
made before him, which pertain to the 
issues tried, an'd the record need not 
contain evidence of such stipulations 
if a record of the admission is made. 
Fisher v. Toxoway Co., 165 N. C. 663, 
81 SE 925. 


Power to amend report see infra § 


Power to award costs see Costs § 
413. . 


REFERENCES 


LOpactse 
depositions and 
Acts.?§ 


Power to entertain application for 
commission to take testimony sce 
Depositions § 65 notes 74-77. 

Power to grant extra allowance see 
Costsesisisem 

Power and duty to settle case or 
statement on appeal from judgment 
on report see Appeal and Error § 2024. 


19. Van Dyke v. Grand Trunk R. 
PER 84 Vt. 212, 78 A 958, AnnCas1913A 


20. Sons v. Sons,/151 Minn. 334, 
186 NW 809; Jones v. Jones, 188 Mo. 
A. 220, 175 SW 227, 230 [cit Cyc]. 


{a] Employment of stenographers 
before commissioners in executing or- 
ders or decrees of reference is un- 
authorized. Baff v. Blias. 152 App. 
Div. 226, J36-NYS 563;. Weigand v. 
Alliance Supply Co., 44 W. Va. 133, 28 
SE 803. 

[b] Review of order refusing to 
dismiss complaint.—Where a referee 
was appointed to hear, try, an'‘d deter- 
mine.the issues raised by the plead- 
ings in a certain case, he had no pow- 
er to review a preliminary order deny- 
ing defendant’s motion to dismiss the 
complaint because of the refusal of 
plaintiff's attorney to testify as an 
adverse witness. Minnesota Eastern 
R. Co. v. Tuteur, 127 Wis. 382, 105 
NW 1067. 

Power to order attachment for fail- 
ure to produce books see infra § 137 
note 19. 

21. State v. Arkansas Lumber Co., 
260 Mo. 212, 169 SW 145. 


[a] Reason for rule.—To hold oth- 
erwise would result in an unwarrant- 
ed delegation of judicial authority 
without statutory provision therefor. 
State v. Arkansas Lumber Co., 260 Mo. 
212, 169 SW 145. 

22. Compulsory references see su- 
pra §§ 10-42. 


23. Consent references see supra §§ 
6-9. 

24. Carr v. Fair, 92 Ark. 359, 122 
SW 659, 19 AnnCas 906; Frost v. 


Smith, 7 J. J. Marsh. (Ky.) 126. 

[a] In Florida under Code §§ 1659- 
1663 the referee is empowered to act 
only upon an order from the court in 
whose jurisdiction the case may _be. 
Florida Home Finders v. Miami Sav. 
Bank, 78 Fla. 85, 82 S 621. 


25. Frost v. Smith, 7 J. J. Marsh. 
(Ky.). 126; Billington v. Sprague, 22 
Me. 34. 


[a] Agreement superseded by or- 
der.—A memorandum made out of 
court of an agreement to refer an ac- 
tion by rule of court is wholly super- 
seded by an entry to refer upon the 
docket. Billington v. Sprague, 22 Me. 
34. 

26. Bonner v. McPhail, 
ENe Yo)yel06. 

27. Gerity v. Seeger, etc., Co., 163 
N. Y. 119, 57 NE 290; Bonner v. Mc- 
Phail, 31 Barb. (N. Y.) 106; Quack- 
enbush v. Leonard, 10 Paige (N. Y.) 
131. 

“To proceed without proof of au- 


31 Barb. 
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ment,?4 and not from the agreement to refer in the 
ease of a consent reference.”°® 
said that no referee should proceed a step in the 
exercise of his duties, without a certified copy of 
the rule or order in his hands;?* and that this is his 
commission and that without it he should not proceed 


Henee, it has been 


[§ 105] 3. Order as Fixing Scope of Referee’s 
Since the order of reference is the source 
of the referee’s authority,?® the scope of the author- 
ity of a referee to act in any proceeding or with re- 
gard to a particular matter is determined by the 
terms thereof,®° or is determined by the interlocutory 


thority is at least unwise, if not of 
doubtful propriety. A referee takes: 
the risk that his authority may not 
exist and possibly may subject him- 
self to personal liability for his im- 
proper or erroneous assumption of 
power. Still the effect of proceeding 
without a certified copy of the order 
of reference is to subject the referee 
to the hazard suggested. It does not 
constitute legal error.” Gerity v. 
Sone ete., Co., 163 N.-¥. 119, 57 NE 


_‘[a] Issuance of summons.—It is 
irregular for the master to issue a 
Summons to proceed upon a reference 
until the decree has been actually en- 
tered and an authenticated copy there- 
of brought into his office. Quacken-. 
bush v. Leonard, (N. Y.) 10 Paige 131, 
136 (where it was said: ‘‘The posses- 
sion of the decree or order of refer- 
ence, by the master, is necessary, not 
only that he may know he has au- 
thority to execute the reference and 
to summon the parties to appear be- 
fore him, but also to enable him to 
exercise a proper discretion in fixing 
a reasonable time for the service of 
the summons upon the parties who 
are to attend before him; in reference 
to the nature of the matters to be en- 
quired into, and the evidences of 
such parties and their solicitors’). 


28. Report as within rule of ref- 
erence see infra §§ 165, 166. 


29. See supra § 104. 


30. U. S.—Alexandria Canal Co. v. 
Swann, 5 How. 83, 12 L. ed. 60. 


Cal.—Solomon v. Maguire, 29 Cal. 
227; National Brass Works v. Weeks, 
92 Cal. A. 318, 268 P 412. 


Ga.—Johnson v. Thomas, 144 Ga. 
69, 86 SE 236; McMahon vy. Paris, 87 
Ga. 660, 13 SE 572. 


Ida.—Idaho Placer Min. Co. v. 
Green, 14 Ida. 294, 94 P 161; McElroy 
v. Whitney, 12 Ida. 512, 88 P 349. 


Me.—Fales v. Hemenway, 64 Me. 
373; Buck v. Spofford, 35 Me. 526; 
Sweeny v. Miller, 34 Me. 388. 


Mass.—Electrie Supply, ete., Co. v. 
Conway Electric Light, ete., Co., 186 
Mass. 449, 71 NE 983; McLaughlin v. 
Old Colony R. Co., 166 Mass. 266, 44 
NE 252; Holmes v. Turners Falls 
Lumber Co., 150 Mass. 535, 23 NE 305, 
6 LRA 283; Newton v. Rice, 118 Mass. 
417; Lowe v. Pimental, 115 Mass. 44; 
Flint v. Hubbard, 1 Allen 252; Rich 
v. Jones, 9 Cush. 329; Locke v. Ben- 
nett, 7 Cush. 445; Barnard vy. Stevens, 
11 Metc. 297. 


Mo.—Farmers, etc., 
Mullen, 85 Mo. A. 142. 


Mont.—Bradshaw v. Morse, 20 Mont. 
214, 50 P 554. 


N. Y.—Smith v. Platt, 96 N. Y. 635; 
McCracken v. Valentine, 9 N. Y. 42; 
Smith v. Bodine, 74 N. Y. 30; Brook- 
lyn Heights R. Co. v. Brooklyn City 
RisCo.,. 151 5A ppa Div. 465.0 Loo. eNNGs 
990; Matter of New York Taxicab 
Co., 150 App. Div. 141, 134 NYS 801; 
Adams v. Bristol, 126 App. Div. 660, 
111 NYS 231 [aff 196 N. Y. 510 mem, 
89 NE 1095]; New York Bank Note 


Bank v. Mc- 
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decree,*! subject, of course, to any statutory limita- 
tions,*? and he cannot go outside it in his investiga- 
The terms of the order in 
the case of a consent reference depend upon the 
Where the order refers 


tion or determination.®? 


agreement of the parties.*4 
the “eause,’’® 


termine. 


Co. v. Hamilton Bank Note Engrav- 
ing, ete:, Co:., 92 App. Div. 427) 87 NYS 
200 [rev on other grounds 180 N. Y. 
280, 73 NE 48]; Sternbach v. Fried- 
man, 75 App. Div. 418, 78 NYS 318; 
Rovianek y. Kossalko, 61 App. Div. 
486, 70 NYS 36; Brennan vy. Gale, 44 
App. Div. 396, 61 NYS 6; Myers v. 
Cronk, 45 Hun 401 [aff 113 N. Y. 608, 
21 NE 984]; Derham v. Lee, 47 N. Y. 
Super. 174 [aff 87 N. Y. 599]. 


N. C.—Coleman vy. McCullough, 190 
N. C. 590, 1830 SE 508; Barrett v. Hen- 
ry, 85 N. Cs 321; Cowan v. McNeeley, 
SPAIN (Onna: 


Pa.—MeGinn v. Benner, 180 Pa. 396, 
36 A 925; Prouty v. Prouty, etc., Boot, 
etc, Coii5s Pa. 112, 25 A 10013-Yod- 
er’s App. 45 Pa. 394; In re Gossner, 
6 Whart. 401; Richter v. Chamber- 
hinge 6 (Binns: 34; Gross):v.. Zorger), 3 
Yeates 521; Matter of Williams, 5 
Pals 265. 

S. C.—O’Connor v. Keiser, 85 S. C. 
522, 67 SE 7387; Loan, ete., Bank v. 
Miller 3928. Ce 175, 17 Slm-592. 


S. D.—Betts v. Letcher, 1S. D. 182, 
46 NW 193. 

Vt.—Van Dyke v. Grand Trunk R. 
Co., 84 Vt. 212, 78 A 958; American 
Can Co. v. Grimm, 79 Vt. 494, 65 A 531; 
Meech vy. Meech, 37 Vt. 414; Cook v. 
Carpenter, 34 Vt. 121, 80 AmD 670; 
Fulton v. Wiley, 32 Vt. 762; Lazell v. 
Houghton, 32 Vt. 579. 


Va.—Robinett v. Robinett, 92 Va. 
124, 22 SE 856. 


Wis.—Eastern R. Co. v. Tuteur, 127 
Wis. 382, 105 NW 1067; McFarlane v. 
Cushman, 19 Wis. 357. 


Man.—Cameron v. Winnipeg Elec- 
trie: KR. Co., 17 “Man: 475. 


Ont.—Re Cornwall Furniture Co., 
Ltd., 18 Ont. L. 101, 18 OntWR 137. 


[a] MTllustrations.—(1) A referee 
acting under a foreclosure decree has 
no authority to go outside the direc- 
tions contained therein, nor may he 
retry questions adjudicated by the 
decree. McCrackan vy. Valentine, 9 
N. Y. 42. (2) Where an interlocutory 
judgment directed a referee to state 
an account of rents and profits of 
premises collected and received by a 
cotenant for more than six years be- 
fore the commencement of the action, 
the referee had no power to pass up- 
on the question whether the cotenant 
should account for rents and profits 
received during that whole period. 
Adams v. Bristol, 126 App. Div. 660, 
111 NYS 231 [aff 196 N. Y. 510 mem, 
89 NE 1095 mem]. (38) An order can- 
not be treated as a reference to decide 
the whole issue or any of the issues, 
where it was made on the judge’s own 
motion, at the close of the trial, and 
after he had refused a previous ap- 
plication for a reference on the ground 
that there were questions of fact 
which it was necessary to decide first. 
Brennan v. Gale, 44 App. Div. 396, 61 
NYS 6. (4) Where certain conclu- 
sions of law in an interlocutory judg- 
ment ona partnership accounting con- 
tain an order that the individual deal- 
ings of the partners among them- 
selves shall enter into the accounting, 
and to such conclusions there is a 
general exception which raises no 


Orme atoe action, “6 
specifie provisions, all of the issues are ordinarily 
deemed to be referred with power to hear and de- 
But a reference to take proof of all the 
material facts in the pleadings and to report with 


REFERENCES 


sues.*7 


without more 


question as to the right to include 
individual dealings in the accounting 
ordered, the individual dealings be- 
come matters submitted to the ref- 
eree. Smith v. Platt, 96 N. Y. 635 
mem. (5) Where in such circum- 
stances there is nowhere in the case 
any effectual exception taken to the 
right to investigate a particular indi- 
vidual transaction, it may properly be 
passed on by ‘the referee. Smith v. 
Platt, supra. (6) After one becomes 
a party to a cause by intervention au- 
thorized by the court, an auditor ap- 
pointed thereafter, in the absence of 
a motion to strike the intervention, 
has no authority to inquire into the 
authority of the one who employed 
counsel for the intervenor to act, since 
it is not pertinent to the cause re- 


ferred. Johnson v. Thomas, 144 Ga. 
69, 86 SH 236. 
[b] Nature of reference.—An or- 


der of reference including a clause “‘to 
ascertain the facts necessary to en- 
able the court to determine this 
cause,” and omitting to declare that 
the referee was authorized to try all 
the issues, clearly shows that it was 
intended that the cause should not be 
taken from the court and committed 
to the referee for decision. National 
Brass Works vy. Weeks, 92 Cal. A. 
318, 268 P 412. 


[ec] Reference to determine attor- 
ney’s fees.—(1) A consent order au- 
thorizing a master to take testimony 
as to what would be a proper fee for 
an attorney for plaintiff and for the 
receiver appointed for defendant in 
the action “for his services rendered 
in said cause” did not show an inten- 
tion to take testimony on such ref- 
erence as to the attorney’s services 
for defendant, so as to estop the lat- 
ter from insisting that the attorney’s 
claim against him for services must 
be determined in an action at law, 
and not on the reference. O’Connor vy. 
Keiser, 85S: CC: 522, 62 °SmOt37. (¢2) 
Attorney’s fees in receiverships see 
Receivers §§ 612-617. 


{d] Order fixing mode of proceed- 
ing.—Where, in an action against a 
railroad company for damage caused 
by fire, some of the counts expressly 
declared upon defendant’s statutory 
liability, and defendant pleaded the 
general issue with notice of special 
matter in defense, pursuant to Pub. 
St. p 1499, the reference of the case 
“to be heard and tried according to 
the rules of the common law” did not 
prevent plaintiff's recovery under the 
statute. Van Dyke v. Grand Trunk 
R. Co., 84 Vt. 212, 78 A 958, AnnCas 
1913A 640. 


[e] Construction of order.—(1) 
An order appointing a referee to take 
evidence, hear arguments, find the 
facts, and state his conclusions of law 
is a reference for trial, and not for 
mere statement of account as a step 
preparatory to trial in term, in view 
of Consol. St. § 572 et seq. Coleman 
v. McCullough, 190 N. C. 590, 130 SE 
508. (2) In assessing the benefits and 
damages from the extension of a 
street, the extent to which a restric- 
tive covenant in a lease requiring 
lessor’s written consent to the as- 


[§ 105 


the referee’s opinion thereon confers no power to 
try the case or to hear and determine the is- 
However, where the order of reference 
is in form only to hear and determine certain dis- 
puted points therein specified, but is irregular be- 
cause the court was without power to appoint a ref- 
eree to hear and determine under the circumstances, 
and should have directed a reference to take proofs 
and report with his opinion, it is proper for the ref- 
eree to proceed under the order of reference and to 


signment diminished the value of the 
lease is a question of fact for the 
committee, to which the matter had 
been referred. Lalley v. Bridgeport, 
96 Conn. 501, 114 A 678. 


[f] Review of predecessor’s find- 
ings.—Where referee is ordered mere- 
ly to review the findings of his prede- 
cessor, he cannot hear the case anew 
on additional evidence. Farmers’, ete., 
Bank v. McMullen, 85 Mo. A. 142. 


{[g] Unrestricted reference by rule 
of court of a suit pending upon a 
mortgage gives authority to the ref- 
eree, if he finds plaintiff entitled to 
recover, to determine the amount of 
the conditional judgment. Fales v. 
Hemenway, 64 Me. 378. 


[h] Adjusting accounts.—W here 
an executor states his account as a 
joint one with two parties who are 
said to be equally interested in a fund 
which the executor sets aside for such 
parties, in a reference “to find all the 
facts and law in the case” arising out 
of supplementary proceedings by a 
judgment creditor of one of the par- 
ties to charge a lien against the fund, 
it is proper for the referee to adjust 
the accounts between such two parties 
showing that none of the fund be- 
longed to the party sought to be 
charged without changing the account 
as to the executor. Munds v. Cas- 
sidey, 98 N. C. 558, 4 SE 358, 355. 


31. Adams v. Bristol, 126 App. Div. 
660, 111 NYS 231; Buffalo Third Nat. 
Bank vy. Cornes, 5 NYS 799; Bond v. 
Wilson, 137 N. C. 145, 49 SE 89. 


32. See statutory provisions. 


fa] In Maryland a referee appoint- 
ed under Code art 29 § 9 which pro- 
vides that the proceedings on a ref- 
erence to take and state an account 
shall be as in cases of actions on ac- 
count, the referee has no power to 
try all questions in dispute between 
the parties, even though the order of 
appointment provides otherwise. 
Wisner v. Wilhelm, 48 Md. 1. 

33. See cases supra note 30. 

34 Flint v. Hubbard, 1 
(Mass.) 252; Barrett v. Henry, 
N.C: 82 


Allen 
85 - 


[a] As including ail issues.—(1) 
Upon a consent reference to try a 
cause, the question as to whether all 
the issues raised by the pleadings are 
to be considered depends upon the ex- 
tent of the agreement of the parties. 
Barrett “v.. Henry, $5 IN. Gi S2ty Vey 
But an agreement between the parties 
that an auditor may consider and re- 
port upon every item of the matters 
submitted to him according to his 
judgment does not confer upon him 
any additional powers. Flint v. Hub- 
bard, 1 Allen (Mass.) 252. 


35.. Renouil v.. Harris, 4 N. Y¥. Su- 
ro 641, 2 CodeRep 71 [aff 1 CodeRep 


36. Morisey v. Swinson, 104 N. C. 
555, 10 SE 754; Illstad v. Arson, 2 
N. D. 167, 49 NW 659. 


37. Idaho Placer Min. Co. v. Green, 
14 Ida. 294; 94 P 161; Sullivan v. 
Sy ee 41 N. Y. Super. 519, 52 How 

r : 


For later cases, developments anid changes in the law see Annotations, same title ané@ section number, 
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treat it as one to take proof and report with his opin- 
A general direction that a commissioner 
should report any other matter deemed pertinent by 
himself or required by any party in interest does not 
authorize him to report on questions wholly different 
from that referred, but is merely intended to include 
matters wihech are germane and incidental to the 
So where the ref- 
erence is intended to submit only matters connected 
with the particular action, no other issues may be 
determined,*® but the parties may stipulate that 
other disputes, outside of the cause, be decided.*? 
Where the order of reference merely embodies the 
stipulations contained in the agreement between the 
parties consenting to the reference without specify- 
ing the powers of the referee, it is inferred that it 
was intended to invest the referee with the duties and 


ion.?8 


questions specifically referred.*® 


powers prescribed by the statute.*? 


ing persons “to see if’ work being done complies 
with the contract for such work does not invest such 
persons with the power of referees.** 


38. Baff v. Elias, 152 App. Div. 
226, 1386 NYS 563. 
39. Atkinson v. Solenberger, 112 


Va. 667, 72 SE 727. 


. Aléxander v. Burton, 21 N. C. 
469; Backman v. Reigart, 3 Penr. & 
W. (Pa.) 270; Blanchard v. Snider, 28 
Ue CeO Ee (Ontair 210s 


41. Remington v. Morris, 2 Grant 
(Pa.) 457; Henderson v. Walker, 2 
Grant (Pa.) 36. 


[a] Matters outside the cause 


“may, by stipulation of the parties, be 


considered, whether or not they relate 
to a pending action. Henderson v. 
Walker, 2 Grant (Pa.) 36. 


42: McVeigh v. Chicago Mill, etc., 
Co., 96 Ark. 480, 132 SW 638 (under 
Kirby Dig. § 6333, to take testimony 
and state an account between the par- 
ties according to the facts). 

43. McKinney v. Page, 32 Me. 518. 


44. Mont.—Bradshaw v. Morse, 20 
Mont. 214, 50 P 554. 


oa J.—Izard v. Bodine, 9 N. J. Hq. 

N. Y.—Adams v. Bristol, 126 App. 
Div. 660, 111 NYS 231 [aff 196 N. Y. 
510 mem, 89 NE 1095 mem]; Kennett 
v. Hopkins, 58 App. Div. 407, 69 NYS 


18 [aff 174 N. Y. 545 mem, 67 NE 
1084 mem]. 

N. C.—Campbell v. Pearce, 181 N. 
C. 494, 106 SE 561. 


Wis.—Parcher v. Dunbar, 118 Wis. 
401, 95 NW 3870; Best v. Pike, 93 Wis. 
408, 67 NW 697 (holding also that the 
referee’s powers cannot be enlarged by 
implication or consent of the parties). 


[ce] Ilustrations.—(1) A _ referee 
directed to take an account of the 
waste, spoil, and destruction, if any, 
committed or suffered on the premises 
while defendant was in_ possession, 
may not go beyond the order to deter- 
mine equities between the parties. 
Izard v. Bodine, 9 N. J. Eq. 309. (2) 
A referee to take and state an account, 
appointed under an_ interlocutory 
judgment rendered in an action to ob- 
tain an accounting, has no power to 
try or determine issues which are ma- 
terial to the cause of action, and 
which should be determined in the 
interlocutory judgment. Kennett v. 
Hopkins, 58 App. Div. 407, 69 NYS 
18 [aff 174 N. Y. 545 mem, 67 NE 1084 
mem]. 

{[b] Consolidated orders.—A|1- 
though the original order for a ref- 
erence in proceedings brought by an 
administrator to sell lands gave the 
referee only power to take and state 
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REFERENCES 


ease.*4 


‘be settled.4§ 


Referee.*° 


An order select- 


ferred.°? 


an account, but such cause and an- 
other were consolidated, and the fur- 
ther order of reference of the two 
causes was broad enough to hear and 
decide all pertinent issues, the referee 
did not act in excess of the powers 
conferred upon him in so doing, de- 


“spite the character of the first order. 


Campbell v. Pearce, 181 N. C. 494, 106 


SE 561. 

45. Dayton v. District of Columbia, 
£3) Cty CLyaL33 

[a] Thus a reference ‘‘to state an 


account between the claimant in an 
action and the District’? does not in- 
clude consideration of possible claims 
of other parties on the same fund, 
when the owners of such claims have 
not sued upon them, and the district 
does not set them up as a defense or 
admit their validity. Dayton v. Dis- 
trict of Columbia, 18 Ct. Cl. 13. 


46. Lincoln vy. Virginia Portland 
Cement Co., 49 App. (D. C.) 338, 258 
Fed. 505. 

47. Locke v. 
(Mass.) 445. 


[a] Matters considered.—An audi- 
tor appointed to state accounts, and 
report thereon, can consider whether 
a particular individual was the au- 
thorized agent of one of the parties to 
purchase on his behalf the goods 
charged by the other in his account. 
Locke v. Bennett, 7 Cush. (Mass.) 445. 


Bennett, 7 Cush. 


48. Harris v. Magee, 3 Call. (7 
Va.) 502 
49. Conformity of report to plead- 


ings see infra §§ 165, 166. 

50. U. S.—Myers v. York, ete., R. 
COnm aC a Ste NO OOO 2eCuUrte AS 
{aff 18 How. 246, 15 L. ed. 380]. 

Cal.—Branger v. Chevalier, 
353. 

Me.—Ingraham vy. Berliawsky, 128 
Me. 307, 147 A 227; Smith v. Minnick, 
88 Me. 484, 34 A 274; Perry v. Ches- 


W) GCeiils 


ley, 77 Me: 393. 

N. H.—Moulton v. Parker, 35 N. 
EL.9 2. 

N. Y.—Stewart v. Drake, 46 N. Y. 


449; Newhall v. Wyatt, 68 Hun 1, 22 
NYS 828 [rev on other grounds 139 
N. Y. 452, 34 NE 1045, 36 AmSR 712]; 
O’Dougherty v. Remington Paper Co., 
42 Hun 192; Van Buskirk v. Stow, 
42 Barb. 9; Williams v. Freeman, 12 
NYCivProc 334. 

Pa.—Dunning v. Krotzer, 
Bar 64, 2 LTNS 183. 


Vt.—Fulton v. Wiley, 32 Vt. 762. 


[a] Accordingly it was held that 
a referee cannot allow a claim in ex- 


12 Lance 
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Taking and stating account. A referee appointed 
to take and state an account and report has no power 
to pass on and determine the basic issues in the 
Nor go into any account other than the one 
specifically referred.*° 
a case is referred to an auditor to audit and state the 
dealings between the parties, he is authorized to as- 
certain whether an account stated existed between 
such parties, and if so, its scope,*® and go into any 
incidental matter necessary for the determination 
of the account.*? 
directs, all the accounts between the parties should 


On the other hand, where 


Where the order of reference so 


[§ 106] 4. Pleadings as Limiting Authority of 
Generally the referee has no authority 
to hear or decide matters outside the issues raised 
by the pleadings.*° 
cause does not authorize the referee to hear and 
determine a cause of action other than the one re- 
In some jurisdictions, however, the suit 
is to be tried without strict regard to the pleadings 


For instance a reference of a 


cess of the amount of the claim as 
originally presented without some 
amendment of the claim being made. 
Newhall v. Wyatt, 68 Hun 1, 22 NYS 


O46. 


[b] Where facts are within issues 
it is competent for the referee to de- 
cide upon a question of waiver in an 
action on a contract, although that 
issue is not distinctly raised in the 
pleadings. Van Buskirk vy. Stow, 42 
Barb (N. Y.) 9. 


{c] Disregarding amendable de- 
fects.—(1) A reference of a pending 
action under a rule of court author- 
izes the referee to take into considera- 
tion only the subject-matter substan- 
tially shown by the declaration, but 
he may disregard all such formal de- 
fects as might be amended if the case 
were tried in court. Myers v. York, 
Otc. CO UU Case INOW 9 so Oniaee 
Curt. 28ilath, USP owe246,) Lo wleneds 
380]. (2) Power to allow amendments, 
to pleading see infra § 121. 


[ad] When action requiring inves- 
tigation of accounts or an examina- 
tion of vouchers has been referred 
to an auditor, (1) his authority is not 
restricted to an examination and 
statement of what are strictly and 
technically matters of account, but 
he may rightfully consider and decide 
all questions incidental to or involved 
in an investigation of the actual in- 
debtedness of the parties between 
themselves, under the pleadings, and 
embody the result of his investiga- 
tions in his report to the court. Moul- 
ton v. Parker, 35 N. H. 92. (2) But an 
auditor has no authority to pass on 
the account made before him by de- 
fendant, unless it was filed in set-off 
in the court. Perry v. Chesley, 77 
Me. 393. (3) In an action to recover 
damages for an alleged unauthorized 
sale of stock, where the answer set 
up a counterclaim, and the case was 
referred, it was proper for the referee 
to state an account between the par- 
ties, and to give judgment in favor of 
defendant for any balance found due. 
Stewart v. Drake, 46 N. Y. 449. 


Le] Set-off.—-If a cause is referred 
before a plea in set-off has been filed, 
and the rule of reference does not 
provide for the adjustment of any 
claim thereunder, the referee has no 
authority to consider such claim. 
Ingraham v. Berliawsky, 128 Me. 307, 
147 A 227; Fulton v. Wiley, 32 Vt. 762. 


51. Merrill v. Gold, 1 Cush. (Mass.) 
457; Campbell v. Rockey, 40 Pa. Co. 
Wide 


[a] Thus where the pleadings in 


mast 158.CrI 


in the case or the issues joined upon the record.*? 
Where the referee allows the reference to go beyond 
the objects of the suit a party who suffers no injury 
therefrom will not be heard to complain.** 


[§ 107] 5. Questions of Law and Fact. Ordinari- 
ly, where the reference is a general one®* without 
limitation or restriction,®® the referee has the power 
to pass upon all questions of law as well as facts, 
particularly where the order of reference contains 
a stipulation that the judgment rendered on the re- 
port shall be final and conelusive;°® and no matter 
how limited his powers he must sometimes neces- 
sarily decide questions of law which arise in the 
progress of the inquiry he is ordered to make.®* But 
where the terms of the reference direct the referee 
to take testimony and report the same, he must con- 
fine himself to the direction, and he has no authority 
to determine issues of law and fact.°® Similarly 
a referee to compute the amount due has no author- 
ity to determine any questions of law.°® Beyond 
this, whether or not the referee may determine ques- 
tions of law depends upon the order of reference,®° 
and any question of law the determination of which 
is beyond the scope of the reference must be de- 
the case referred constitute an action 
on a sealed instrument which the ref- 
eree finds to be a forgery, he cannot 
proceed further in the case without 
an amendment to the pleadings and 
find a parol agreement between the 
parties under which the plaintiff is 


permitted to recover. 
Rockey, 40 Pa. Co. 177. 


52. Morse vy. Bishop, 55 Vt. 231; 
Phelps v. Hubbard, 51 Vt. 489; Laport 
Ve Bacon, -48 Vt. 176; Sumner —v. 
Brown, 34 Vt. 194; Cook v. Carpenter, 
34 Vt. 121, 80 AmD 670; Briggs v. 
Bennett, 26 Vt. 146; Briggs v. Oaks, 


21 A 746; 
BAR 


Co.,63 Me: 502% 
63 Me. 82; 
283; 


Campbell v. Ron 


57. Jones v. 


C. 104; 


[a] 


REFERENCES 


Deering v. Saco, 
Plummer _v. Stone, 65 Me. 410; 66. 
Hagar v. New England Mut. Mar. Ins. 
Mitchell v. Dockray, 
Hatch v. Hatch, 57 Me. 
Hall v. Decker, 51 Me. oh 


Hovey v. Bell, 


Smith, 
Kennesaw Mills Co. v. Walker, 19 S. 
Moore vy. Waco Bldg. Assoc., 
19 Tex. Civ. A. 68, 45 SW 974. 

Where an auditor is appointed | 381 
to investigate accounts, 
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termined by the court itself.*1 Hence, where a case 
has been referred to a committee with authority to 
find the facts and recommend the conclusion or judg- 
ment, the committee has no power to adept or reject 
a rule of law except by way of recommendation to 
the court.®? 


[§ 108] 6. Delegation of Authority. Except 
where the power is conferred on the referee by stip- 
ulation of the parties®* the referee cannot delegate 
his authority to others,®* or provide for the settle- 
ment of a future dispute by another tribunal.°® Ac- 
cordingly, the authority of a referee to administer 
oaths, being given to him by the court, cannot be 
delegated by him to another officer.°® But a ref- 
eree may employ a competent person to write down 
the testimony for him;®* and, where the reference 
is for an accounting, may employ other persons to 
examine books,** although the actual taking and stat- 
ing of the aceount cannot be delegated.*®® 


[§ 109] 7. Termination of Authority and Pro- 
ceedings. When the decision of the referee has been 
made,’° the parties notified thereof,’+ and his report 
filed or delivered‘? his authority ceases; although 
he may be reinvested with general or limited power 


68 Me. 65. Levezey v. Gorgas, supra. 


Security F. Ins. Co. v. Martin, 
15 AbbPr (N. Y.) 479. 


Administering oath to witness see 
infra § 138. 


67. Fairbanks v. Holliday, 59 Wis. 
Ul, 17 NW 675. 


68. Moore v. Barnett, 17 Ind. 349. 


Irregularities as ground for setting 
aside report see infra § 280. 


69. Larkins v. Murphy, 


112 Me. 192, 91 
64 Ga. 711; 


68 N. C. 


(1) he does [a] 


26 Vt. 138; Spaulding v. Warren, 25 
Mt, 316; Hicks v. Cottrill, 25. Vt. 80; 
Davis v. Campbell, 23 Vt. 236; Eddy 
v. Sprague, 10 Vt. 216. But see Blake 
v. Buchanan, 22 Vt. 548 (holding that 
when a suit in which the general is- 
sue has been pleaded is referred under 
a rule of court, defendant cannot, up- 
on the trial before the referee, avail 
himself of that which is mere matter 
of offset). 

[a] Matters which may be brought 
in by amendment.—When a case is 
referred, all that can be brought in 
by any proper amendment of the dec- 
laration may be tried by the referee. 
Laport v. Bacon, 48 Vt. 176; Sumner 
v. Brown, 34 Vt. 194; Briggs v. Ben- 
nett, 26 Vt. 146; Briggs v. Oaks, 26 
Wie Sc. 

53. Kennett v. Hopkins, 58 App. 
Div, 407,69 -_NY S18 ilafh 174 N.Y. 
545 mem, 67 NE 1084 mem]. 

Harmless error generally see Ap- 
peal and Error §§ 2878-3055. 

54. Me.—Whitmore v. Le Ballis- 
tier, 35 Me. 488; Sweetsir v. Kenney, 
32 Me. 464. 

Mass.—Corbett v. 
Mass. 167; 
Cush. 485. 

N. H.—Moulton v. Parker, 35 N. H. 
92. 

: N. Y.—Renouil v. Harris, 4 N. Y. 
Super. 641. 

Oh.—Williams v. Stevens, 
Super. 176. 

Pa.—Barnum y. Backman, 
LegReg 145. 

2 C.—Chapman vy. Lipscomb, 15 S. 

70. 


Greenlaw, 117 
Austin vy. Kimball, 12 


1 Cine. 
5 Luz 
Xe 


BileaV te 3b9y 
Frison v. De Peiffer, 83 Me, 71, 


Vt.—Morse v. Beers, 
55. 


not exceed his powers in passing up- 
on the legality of vouchers. Jones 
v. Smith, 64 Ga. 711. (2) Auditors 
appointed to examine the accounts of 
the secretary of an association in 
their report might properly construe 


the term “gross earnings’’ in the sec- 
retary’s contract with the association 
for remuneration. Moore v. Waco 
Bldg. Assoc., 19 Tex, Civ. A. 68, 45 
Sw 974. 
58: Jones v. Massey, 9 S. C. 376. 
Philippine.—Labayen v. Hernaez, 


1 Philippine 587 (questions of law). 


59. Mackay v. Dennington, 82 Hun 
509, SLeNGZS 6 [afi L4beIN. W606; 
40 NE 164]. 


60. Order as limiting authority see 
supra. §0105. 

61. ‘Boston})ete., R. ico 
by Ni ee wae acl A 996, 
539, AnnCas1912A 382. 


[a] Obligation of witness to an- 
swer.—(1) A referee has no author- 
ity to control more than the trial 
which he has been commissioned to 
conduct, and, where the question of a 
witness’ obligation to answer ques- 
tions put to him has not been re- 
ferred to the referee, the question 
whether the privilege of the witness 
excuses ‘him from disclosures is a 
question of law which the court must 
decide for itself. Boston, ete., R. Co. 
Vi states” TOM N. sen Ola waht © AvtooO,noL 
LRANS 539, AnnCas1912A 382. (2) 
Compelling witnesses to attend and 
testify see infra § 136. 


62. Stehlin-Miller-Henes Co. 
Bridgeport, 97 Conn. 657, 117 A gil, 

63. Levezey v. Gorgas, 4 Dall. 
(Pa.) 71, 1 L. ed. 746. 

64. Security F. Ins. Co. v. Martin, 
15 AbbPr (N. Y.) 479; Levezey v. 
Gorgas, 4 Dall. (Pa.) 71, 1 L. ed. 746. 


o. v. State, 
31, LRANS 


Adopting account stated by 
another.—The taking and reporting 
an account involves the exercise of 
the judgment and discretion of the 
referee, which he cannot delegate to 
another, and it is no proper exercise 
of his judgment and discretion when 
he simply adopts an account which 
has been stated by another, whether 
the account so adopted has been tak- 
en in the same suit, or in some other. 
Larkins v. Murphy, 68 N. C. 381. 


70. Cline v. Langan, 31 Nev. 239, 
101 P 558; Rowlands v. Young Men’s 
Christian Assoc., 32 Mise. 421, 66 NYS 
577 Laff 54 App. Div. 618 mem, 66 NYS 
1143 mem]. 


{a] Thus referees appointed in an 
action involving a leasehold to try all 
issues and report, after reporting in 
favor of defendant, had no further 
authority, and could not make a sub- 
sequent order suspending all proceed- 
ings pending a motion for new trial 
about to be filed by plaintiffs, Cline 
v. Langan, 31 Nev. 239, 101 P 553. 


71. Lansdale v. Kendall, 4 Dana 
(Ky.) 618. 
saa Ill.—Smith v. Smith, 28 Il: 


Ind.—Jeffersonville R. Co. v. 
Mounts, 7 Ind. 669; Indiana Cent. R. 
Co. v. Bradley, 7 Ind. 49. 


Ky.—Lansdale v. Kendall, 4 Dana 
613; French v. Moseley, 1 Litt. 247; 
Fitzgerald v. Fitzgerald, Hard. 227. 


N. H.—Aldrich v. Jessiman, 8 N. H. 
516. 


N. Y.—Union Bag, ete., Co. v. Al- 
len Co., 94 App. Div. 595, 88 NYS 368; 
Shrady Vaevan Kink, 17/7 App. Div. 261, 
719 NYS 79, 3838 NYCivProe 168; Tru- 
fant v. Merrill, 31 N. Y. Super. 462, 
6 AbbPrNS 462, 37 HowPr 531; Dev- 
lin v. New York, 6. Daly 486; ‘Pratt 


’ For later cases, developments and changes in the law see Annotations, same title and section number, 
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where the report is recommitted to him for correc- 
tion or further consideration;7®? and where a ref- 
eree has performed his appointed duties, his subse- 
quent acts are those of an individual and without 
authority.74 The authority of the referee is not 
revoked by the death of one of the parties in an ac- 
tion which survives,*> or by the retirement from 
office of the judge appointing him.7® 


Failure to file reportin time. In some jurisdictions 
on the failure of the referee to file his report within 
the required time*’ a right is given to the parties 
to elect to terminate the reference,’*® such election 
having the effect of putting the cause before the court 
for disposition as though no reference had been 
had,*® and all subsequent proceedings by or before 
the referee are a nullity and void.8® On the other 
hand, in those jurisdictions where the failure of the 
referee to make his report in time is a ground for 
his removal’? his authority to proceed in the case 
does not end until his removal.*? 


In a consent reference upon the refusal of one 
appointed referee to act,8* or upon his removal*+ 
or death,*®® the action is again in court for trial, as 
prescribed by law, as if no reference had been con- 
sented to.*® 


When referee may enter judgment. The control 


v. Stiles, 17 HowPr 211. See also 
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Preston v. Morrow, 


. 


[53 CrJa 719 
of a case by a referee appointed under a statute au- 
thorizing him to enter judgment on his report con- 
tinues until the reference is closed and a valid judg- 
ment entered thereon.** 


Where a referee becomes disqualified by reason 
of his election to a judgeship,®® all proceedings upon 
the trial before him necessarily end,®® as does his 
authority.®° 

[§ 110] B. Conduct of Trial or Hearing®!—1. In 
General. The practice on a trial before a referee 
where the reference is a general one to hear and de- 
termine the issues, is largely the same as on a trial 
by the court without a jury®? and is governed by 
rules of law,®® statutes sometimes specifically so pro- 
viding.®+# 

Discretion of referees. The mode of conducting 
a trial before a referee is largely in his discretion 
so far as relates to all questions which are within 
the ordinary discretion of a Judge on the trial of 
a cause.®> 


Taking and stating account.®°® Except where the 
court decides the principles on which the account 
shall be taken,®? the method of determining the cor- 
rectness of an account rests within the referee’s dis- 
eretion;®*® but it must be taken with all convenient 


66) IN ny. [a] Minutes.—(1) The court can- 


Coope v. Bowles, 42 Barb. 87 (when 
report is made). 
4 N. C.—Patton v. Baird, 42 N. C. 
55. 

Pa.—Sturgis v. Rue, 6 PaLJ 77, 3 
PaLJR 499. 

[a] Report that arbitrators were 
unabie to agree.—Jeffersonville R. Co 
v. Mounts, 7 Ind. 669. 


{b] Mere preparation of report 
does not terminate the referee’s au- 


thority. French y. Moseley, 1 Litt. 
(Ky.) 247. 
{c] In Minnesota the referee does 


not lose jurisdiction of the case by 
the mere fact of filing his-report, but 
retains his authority until the matter 
has been finally disposed of by order 
of the court taking it out of his 
hands, or by the entry of judgment 
upon the report. Kelso v. Youngren, 
86 Minn. 177, 90 NW 316 (construing 
Gen, St. [1894] §§ 5391-5394). 


73. See infra §§ 321-326. 


74. Baca v. Unknown Heirs, 20 
N. M. 1, 146 P 945, AnnCas1918C 612. 


75. Bacon v. Crandon, 15 Pick. 
(Mass.) 79; Freeborn v. Denman, 8 
N. J. L. 116; Moore v. Hamilton, 44 


N. Y. 666 [aff 48 Barb. 120]. 

Actions which survive see Abate- 
ment and Revival §§ 303-433. 

76. Cocke v. MacLeod, 85 Cal. A. 
63, 258 P 980. 


77. Effect of failure to file report 
in time see infra §§ 155-162. 


Time for filing report see infra § 
152 et seq. 

78. See infra §§ 156-162. 

79. See infra § 155. 

g0. Matter of Santos, 31 Misc. 76, 
64 NYS 572; Gregory v. Cryder, 10 
AbbPrNS (N. Y.) 289; Ballou -v. 
Parsons, 67 Barb. 19, 52 HowPr 164 
[aff 55 Ney, 673]; Bingham VeeClark, 
50 S. D. 266, 209 NW 540. 


81. See supra § 100 note 88. 

g2. Rhodes v. Williams, 12 Nev. 
20. 

83. Preston v. Morrow, 66 N. Y. 
452. 


Failure of referee to qualify or act 
see supra § 96, 


84. 
452. 
peer of referee see supra §§ 99, 
eee Preston v. Morrow, 66 N. Y. 

Death of referee see supra § 101. 

86. Necessity of consent to ap- 
pointment of new referee see supra 
§ 87 note 2 [b]. 

87. Young ve Worrell, 91 Fla. 856, 
108 S 887. 


Rendition of judgment see Judg- 
menis § 180. 


88. See supra § 97 note 56. 
89. Countryman vy. Norton, 21 Hun 
GN YD Le 


90. Countryman v. Norton, supra. 


Disqualification as ground for set- 
‘ae aside report see infra §§ 282- 
ore. Oath of referee see supra §§ 
Power to: 
Amend report see infra § 182. 
Award costs see Costs § 413. 
Grant extra allowance see Costs § 
373 note 72. 
Issue commission to take testimony 
see Depositions § 65 notes 74-77. 
ae a for contempt see Contempt § 


Settle case or statement on appeal 
from judgment on report see Ap- 
peal and Error § 2024. 


92. Francis v. Ames, 14 Ind. 251; 
Jones v. Jones, 188 Mo. A. 220, 175 
SW 227, 230 [cit Cyc]; Cincinnati v. 
Cameron, 33 Oh. St. 336; Lawson: v. 


Bissell, 7 Oh. St. 129; Woodward v. 
Brockell, 2e@h Assets el Oh) -CiraCr, 
N. S: 223. - 

93. See cases infra this note. 


{a] In Vermont since the enact- 
ment: of Pub. St)-p 1793 “Genr vi: 
[1917] § 2072), a general reference is 
conducted according to rules of law. 
Gordon v. Hotchkiss, 82 Vt. 479, 74 A 


94. See statutory provisions. 


95. Manning v. Manning, 87 
Zuieersoe NYO 1029) 
Dickie, 28 N. Y. Super. 
164; Palmer vy. Palmer, 
(N. Y.) 363. ‘ 


Hun 
Woodruff vy. 
619, 31 HowPr 
13 HowPr 


not require referees to keep regular 
minutes of their meetings and ad- 
journments. Mundorf v. Grier, 7 
PittsbLegJ (Pa.) 164. (2) Reducing 
testimony to writing, see infra § 133. 
(3) Supervision and control of pro- 
ceedings by trial court see infra § 146. 


96. Cross references: 

Accounting in equity generally see 
Perce and Accounting §§ 56- 

Accounts of executors and adminis- 
trators see Executors and Adminis- 
trators §§ 2460-2468. 

Examination of witnesses see infra 
§ 139 notes 41-47. 

In common-law action of account see 
Accounts and Accounting §§ 52, 53. 
aie 
Accounting by trustee see Trusts 

[39 Cye 500]. 
Dissolution of partnership see Part- 
nership § 956 et seq. 

Period of ‘accounting see Accounts 
and Accounting § 132. 

Reception of evidence see infra § 135. 

References in equity generally see 
Equity §§ 765-772 

Report on reference to take account 
see infra § 166. 


97. Cal.—Smith v. Walker, 
385, 99 AmD 415. 


Ill.— Mosier vy. Norton, 83 Ill. 519. 

Md.—Wilmer y. Placide, 119 Md. 
49, 86 A 43. 

N. J.—Hudson vy. Trenton Locomo- 
tive; ete:, Mize. Co.nl6.N. de Bq. 475. 


S. C.—Dunlap y. O’Dena, 18 S. Cc. 
Eq. 272. 


38 Cal. 


Tenn.—Cobb v. Jameson, 1 rite. 
Ch. 604, 
[a] Thus where the order direct- 


ing an accounting specifically directs 
how it should be stated, the auditor 
may not charge a party with an item 
not authorized by the order. Wilmer 
v. Placide, 119 Md. 49, 86 A 43. 

Vanderwick v. Summerl, 28 F, 
Cas. No. 16,845, 2 Wash. C. C. 41; 
Price v. Comer, 87 Ga. 468, 14 SE 122; 
Keokuk County Vv. Howard, 43 Iowa 
354; Bank vy. Miller, 39 S. Cc. Hesse yg 
SE 592. See also In re Taylor, 44 
Ch. D, 128, (official referee under Ju- 
dicature Act, [1873] § 56 is not bound 
to take accounts in the strict manner 
usually adopted before a chief clerk 
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speed.°? 


ies! 


specially preseribed.* 


[§ 111] 2. Time and Place of Trial or Hearing®— 
The order of reference may itself 
fix the time and place for hearing.® 
sence of any provision to the contrary, the referee 
has power to fix the time and place,’ and it is his 
duty so to do,® particularly where the parties cannot 
agree thereon,® and his decision thereon is final.+° 
In some jurisdictions the time within which the hear- 
ings must be had is fixed within certain limits!? and 


a. In General. 


in chambers, although he may if he 
sees fit). 


[a] Account between bank and de- 
positor.— (1) Where a bank and a 
depositor agreed to compare a state- 
ment made from the books of each, 
for the purpose of arriving at a bal- 
anee, and such balance was arrived 
at and agreed upon by the depositor 
after each item of his statement was 
checked with that of the bank, the 
referee properly refused to consider 
a different balance arrived at by an 
expert to whom the depositor had 
turned over its statement, where the 
statement was altered as to items and 
totals, “Bank. Miller,.39 SS; C.-175,; 
7, SEP o9Z. (2) In such case the 
referee did not err in refusing to de- 
lay the reference until the depositor 
had corrected and restored such state- 
ment to the same condition as when 


checked, where no harm. resulted 
from such procedure. Bank v. Miller, 
supra. 

[b] Following calculation by par- 


ty.—Where one of the parties makes 
a calculation, and submits it to the 
auditor, the latter may adopt it, and, 
if it appears to be correct, it is im- 
material who made it. Price v. Com- 
er, 87 Ga. 468, 14 SE 122. 


99. Anonymous, 4 Hen. & M, (14 
Va.) 410. 

1. See statutory provisions! 

2. Ketchum vy. Clark, 22 Barb. (N. 
Y.) 319; Milton v. Richardson, 21 
Mise. 380, 4% NYS 735; Remsen v. 
Remsen, 2 Johns. Ch. (N. Y.) 495 


(where a summary of the practice 


before the master is given). But see 
infra § 1389 note 42. 
3 Milton v. Richardson, 21 Misc. 


330, 47% NYS, 735; Palmer v. Palmer, 
13 HowPr' CN. Y.) 363: 


4 Milton v. Richardson, 21 
380, 47 NYS 7365. 


Mise. 


5. Waiver of objections see infra 
$116. 

6. Corbitt v. Nealy, 29 Iowa 445. 

7. Bray v. English, 1 Conn. 498. 

8. Young v. Reynolds, 4 Md. 375. 

[a] In New York.—(1) Formerly, 


by statute, referees were required to 
appoint a time and place for the hear- 
ing. It was held thereunder that the 
better practice was for the referee 
to appoint, in writing, a time and 
place for the hearing of the cause, 
and to serve a copy with or before 
the notice of trial (Sage v. Mosher, 
17 HowPr 367), (2) although it was 
held that it was not necéssary that 
the referee fix the time and place of 
hearing, in writing, but that it could 
be fixed by parol (Stephens v. Strong, 
8 HowPr 339). (3) There is no such 
Btatute, however, at present, except 
that the code provides that where 


Under the codes in some jurisdictions! the 
old chaneery rules have been held to govern the prac- 
tice before referees to take and state accounts in equi- 
The referee in such case is said to be a sub- 
stitute for the old master in chancery with the 
same powers and duties,* unless they are otherwise 
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no hearings can be held beyond such limits without 
the consent of all the parties,1? or by order of the 
but where no restrictions exist either in 
the statutes or orders of the court, the hearings may 
be held at any time.*+* 
the day appointed;!° but the common-law rule that 


The referees must meet on 


the referees should be together and commence the 


But in the ab- 


there is more than one referee a ma- 
jority may appoint a time and place 
for the trial, Civ. Pract. Act. §) 468. 
(4) However, it is customary for 
referees to give such a notice. Small 
v. Deforest, 2 HowPr 176. 


9. Nutter v. Taylor, 78 Me. 424, 6 
A 835. 
[a] Agreement prior to reference. 


—An alleged agreement as to view of 
the premises and place of hearing, 
made before the action was com- 
menced, and not entered of record or 
embraced in the rule of court, is not 
binding upon the parties; and, when 
the parties do not agree upon the time 
and place of hearing, it is the duty 
of the referees to designate them. 
Nutter v. Taylor, 78 Me. 424, 6 A 835. 


10. Nutter v. Taylor, supra. 

11. Kirk v. Eaton, 10 Serg. & R. 
(Pa.) 103; Hewes v. Machine Co., 2 
LegRec (Pa.) 210. And see statutory 
provisions. 

[a] Im New Mexico Code (1915) § 
4239, providing for appointment of 


referee, who shall complete hearing 
within three months, unless other- 
wise ordered or the time is extended 
by ‘court for good cause shown, is 
mandatory, and a referee must com- 
plete the hearing within three months 
from his appointment, unless the or- 
der otherwise provides or the time is 
extended by the court, notwithstand- 
ing §§ 4243 and 4247. E. M. Biges 
Tie, etc., Co. v. Arlington Land Co., 
25 N. M. 613, 186 P 449. 


12. See cases infra this note. 


[a] In “absence of direction.’’— 
Where the parties to a reference 
stipulate that the referee should fix 
the day of hearing, there is not an 
“absence of direction,’ within Rev. 
St. § 3103, providing that, in the ab- 
sence of a direction, the referee shall 
fix the hearing at ten days from the 
date of the order of reference. Cor- 
bitt v. Nealy, 29 Iowa 445. 


[b] Agreement absent.—Kirk v. 
Haton, 10 Serge. & R. (Pa.) 108. 

13. Corbitt v.. Nealy, 29 Iowa 445. 

14. See cases infra this note. 

{a] Bquity rule requiring all tes- 
timony to be taken within three 
months after cause is at issue, unless 
the time is enlarged by the court, has 
no application to a reference to take 
testimony as to the damages on an 
injunction bond, and a lapse of three 
years without any action by either 
party is no objection to proceeding 
under the reference. Coosaw Min. Co. 
v. Farmers’ Min. Co., 67 Fed. 31. 


[b] Under rule of court, making 
it the duty of plaintiff in a referred 
cause:to proceed to a hearing within 
ninety days and upon his failure de- 
fendant’s duty to proceed before the 


hearing within an hour of the time noticed does not 
prevail in this country.+® 
after the lapse of the time within which the report 
was required to be filed or delivered!’ if notice to 
terminate the reference has been given.'® 

Place of hearing. By statute or rule in some ju- 
risdictions a referee cannot sit outside of the county 
in which the venue of the action is laid,'® except 
where permitted to do so by order of court?® or con- 


No hearing can be had 


next term, does not preclude plain- 
‘tiff from proceeding after the ninety 
days but before the next term or the 
time within which defendant was to 
Us proceeded. Bell v. Betton, 18 N. 


15. Weir v. Johnston, 2 Serg. & R. 
(Pa.) 459 (holding that where arbi- 
trators do not meet on the day ap- 
pointed their proceedings afterward 
are irregular, unless defendant ap- 
pears and consents thereto). 


16. Small vy. Deforest, 2 HowPr (N. 
A ECGs 


17. Peavy v. McDonald, 119 Ga. 
865, 47 SE 203; Davis v. Caldwell, 
100 Iowa 658, 69 NW 1037; Robinson 


v. O’Connor, 12 Nebr. 405, 11 NW 859; 
Robertson v. Consolidated Boat Store 
Coz, 6 OhS&eP 557, 4 Ohy Na Pt 2205 
See also infra § 109 notes 77-82. 


Waiver of objection to further pro- 
ceedings see infra § 116 note 78. 


18. See infra §§ 156-162. 

19. See statutory provisions; and 
cases infra this note. 

[a] Jurisdictional irregularity.— 


The objection that a referee proceeded 
to trial out of the proper county goes 
to his jurisdiction, and the irregular- 
ity cannot be disregarded. Brush v. 
Mullany, 12 AbbPr (N. Y.) 344 (stat- 
ing that Newland v. West, 2 Johns. 
(N. Y.) 188, cannot be considered as 
authority for the rule giving the 
referee authority to hold hearings 
outside the county, since it was de- 
cided before the rule prohibiting such 
practice). 

20. O’Brien vy. Catskill Mountain 
R. Cos 32 Eun N.Y) 6363) Wheeler 
v. Maitland, 2 ElowPr (GNo WY.) 355 
utente v. Voorhees, 3 HowPr (N. Y.) 


[a] Residence of referee.—An in- 
tention on the part of the court to 
change the place of trial will not be 
inferred from a reference to a person 
residing in another county than that 
in which the cause would otherwise 
be triable. Wheeler v. Maitland, 12 
HowlPr CN. YY.) 35. 


{b] Additional costs incurred by 
change of venue.—The party for 
whose benefit a rule is obtained au- 
thorizing referees to meet in a county 
other than that in which the venue is 
laid may be required to stipulate to 
pay the expenses of the referees while 
attending such meeting as a condition 
of the rule. Pierce v. Voorhees, 3 
How PreCNey.) 5 Li 


[c] Where ends of justice require, 
the court will grant an order permit- 
ting the trial before the referee to be 
held outside the county in which the 
venue of the action is laid. O’Brien 
v. Catskill Mountain R. Co., 32 Hun 
(N. Y.) 636; Pierce v. Voorhees, 3 
HowPr GN. Yo yaiii. 


For later cases, developments anid changes in the law see Annotations, 


same title and section number. 
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sent of the parties,*? and in spite of an order where 
the court granting it is one of special and limited 
jurisdiction ;?” but aside from such statutory re- 
striction?’ the referee has the power to hold his 
hearings at such places as his discretion may de- 
termine.?4 Consent to an order appointing a ref- 
eree and specifying a place outside the territorial 
jurisdiction of the court at which he was to sit waives 
the objection.2® So where the parties consent that 
a referee shall hold his hearings beyond the juris- 
diction of the court, the proceedings so held are 
legal;?® and the same is true where the parties ap- 
pear and do not make timely objection thereto.?* 

Holding meetings at different places. In cross 
actions and cross applications for a reference a joint 
reference will be made, and the referees authorized 
to hold their meetings at different places to accom- 
modate both parties.?® 


[§ 112] b. Notice of Trial or Hearing.*® Except 
where waived®® due notice of the time and place of 
hearing should be given to the parties to a refer- 
ence;*? and such notice must generally be given by 
the referee,*? even as to a party who attended a hear- 
ing at which the time and place of the trial before 


REFERENCES 
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the referee was agreed upon.*? No notice, however, 
is necessary where an account is to be stated from 
proofs already in the cause,** nor need notice be giv-! 
en as to one as to whom the complaint was dis- 
missed,?* nor to a defendant who has not appeared.*° 
Where the time and place of hearing is fixed by the 
parties, the duty of giving notice is on the party 
taking the rule of reference and he cannot allege 
want of notice to himself of the hearing.*’ In some 
jurisdictions, where the statutes expressly provide 
that the trial by a referee of an issue of fact or of 
an issue of law must be brought on upon like notice 
as where the trial is by a court without a jury,*® 
either party may notice the cause for hearing,*? 
and in such case the party who has served the no- 
tice of trial, since he may bring the ease to trial, 
cannot clarge delay or default upon the other for 
not bringing on the hearing.*® If the attorney re- 
ceives notice of trial, he is bound to attend at the 
time and place of the hearing notwithstanding the 
referee has told him he had no appointment for such 
day.44 The mode of service of the notice on a par'ty, 
is ordinarily governed by the rules relating to the 


% 


21. Wheeler v. Maitland, 12 HowPr Va.—Martin v. South Salem Land| (Pa.) 347; Carter v. Slocum, 2 Phila, 
CNR Y=) 35. Co., 94 Va. 28, 26 SH 591; Hepa v.| (Pa.) 401; Navel v. Elliot, 5 WklyNC 
22. Bonner vy. McPhail, 31 Barb. Jordans, 3 Munf. (Oly/ Va.) 488 Chan weids ‘ 
CN. Y.): 1106. W. Va.—Shenandoah Valles Nat. [a] Excuse for failure to serve.— 


Bank v. Shirley, 26 W. Va. 563 (objec- 


A plaintiff entered a rule to refer. On 


ra RY Le zeae ae Se tion waived). the return of the rule the counsel of 
anion onaat eosten esp [a] Waiver of irregular notice.— he ide ed ee in the_ prothono- 
54; Winnebago County v. Dodge Coun-| 4 judgment entered on an AWar Go wi lls ieausg SO on an ee into an 
ty’ 125 Wis. 42.103 NW 255. not be stricken off on the ground that|®8reement in writing, naming the 
y, Iss ; 3 i persons to serve as arbitrators and 


[a] Master appointed by United 
States court may in his discretion 


designate a place of hearing outside 
the district in which he was appointed 
in order to accommodate the parties. 
Consolidated Fastener Co. v. Colum- 
bian Button, ete., Co., 85 Fed. 54. 


{b] Thus where a reference in- 
volved the inspection of exhibits, in- 
cluding books, correspondence files, 
and machinery not situated in the 
county where the referee was ap- 
pointed and resided, it was proper for 
the referee to hold sittings at the 
place where the evidence was located. 
Winnebago County v. Dodge County, 
125 Wis. 42, 103 NW. 255. 


25.) "Guilt, eter ek. CO.nve aperten: 26 
Tex. Civ. A. 263, 63-SW 1 


26. Blake v. Lyon, ees cate Coz 
Ti eNs Y¥,0626> lin re’ Davenport, 37 
Mise. 179, 74 NYS 940 [aff 74 App. 
Div. 624 mem, 77 NYS 1124 mem (app 
dism 173 N. Y. 600 mem, 66 NE 1106 
mem) ]. 


27. See infra § 116. 

28. Hart v. Trotter, 4 Wend. (N. 
YS), 198: 

29. 


On recommittal of report see 
infra § 320. ; 

30. Appearance and participation 
as waiver of notice see infra § 116 
note 68. 

Waiver of objection to report see 
infra § 202. 

31. Ill—Craig v. McKinney, 72 Ill. 


305;. Acme Copying Co. v. McLure, 41 
DT eA -3.9 te 


Miss.—Poindexter v. La Roche, 15 
Miss. 699. 


N. Y.—Dickinson v. Earle, 31 App. 
Dives (2363752 NYSP 615; Loehte vw. 
Moeschler, 12 NYSt 763. 


Oh.—Glass-Edsall Paper Co. 
Telegram Pub. Co., 11 Oh. Dec. 
print) 899, 30 CincLBul 269. 

Pa.—Hagadorn v. Mangan, 1 Kulp 
181; Fox v. Weckerly, 1 Phila. 320 
(objection waived). 


Vv. 
(Re- 


conflicting notices as to the place of 
arbitration were served, where the 
party complaining attended neither 
place, and did nothing to inform him- 
self; and alleges no defense on the 
merits. Hagadorn v. Mangan, 1 Kulp 
(Pa.) 181. 

{[b] Form of notice.—A notice of 
the taking of an account before a 
commissioner, in accordance with an 
interlocutory decree in a pending suit, 
which is directed by the decree to be 
given by publication, on account of 
the large number of parties to the 
suit, is Sufficient if it gives the style 
of the suit, and states the time and 
place of the hearing, although it does 
not contain the names of all the par- 
ties. Martin, v. South Salem Land Co., 
94 Va. 28, 26 SE 591. 


General rules as to notices of trial 
see Trial [38 Cyc 1271 et seq]. 

Lack of notice as ground for set- 
ting aside report see infra § 281. 

32. U. S.—New York v. Du Bois, 
86 Fed. 889. 

Fla.—Le Baron 
Ela. 628,23) S 22. 


Md.—Young v. Reynolds, 4 Md. 375. 
Miss.—Wilkins vy. Humphreys, 23 
Miss. 
Eeey HE Anbe v. Norcott, 
N. C.—Grimes v. Brown, 113 N. C. 
154, 18 SE 87. 


Oh.—Glass-Edsall Paper Co. 
Telegram Pub. Co., 11 Oh. Dec. 
print) 899, 30 CincLBul 269. 

Pa.—Navel v. Elliot, 5 WkKlyNC 35. 


S. C.—Hubbard v. Camperdown 
Mills, 25 S. C. 496, 1 SE 5. 


Vt.—Swinton v. Erwin, 8 Vt. 282. 


[a] Where there are several 
referees (1) the chairman may give 
the notice (Swinton v. Erwin, 8 Vt. 
282), (2) and it is not necessary for 
all to convene for the purpose of giv- 
ing such notice (Swinton v. Erwin; 
supra). 

33. Henry v. 


v. Overstreet, 39 


STNG 


Vv. 
(Re- 


Norwood, 4 Watts 


the time and place where the trial 
should take place. It was held that 
the service of notice in accordance 
with the act of 1836 was not thereby 
rendered unnecessary. Navel v. El- 
liot,, 5° WkKlyNC  (Pa.) 355.) But see 
Doudell v. Shoo, 20 Cal. A. 424, 129 P 
478 (where a party has knowledge of 
the necessity for hearings by the 
referee, and by the exercise of dili+ 
gence could have ascertained the time 
and place at which the hearings 
would take place, notice thereof is not 
essential). 


34 Calvert v. Carter, 18 Md. 73. 
[a] Reason for rule.—‘“‘The only 


object of notice is, to enable the par- 
ties to produce proof before the audi- 


tor, which in this case was not admis- 
repel Calvert v. Carter, 18 Md. 73, 
35. Jewett v. Schmidt, 108 App. 
Div. 322, 95 NYS 681. 
36. Jacobs v. Fountain, 19 Wend: 


(GN aay alas 


Reesman vy. 
PaO Ones 


See statutory provisions. 


Thompson v. Krider, 8 Howbr 
(N. Y.) 248; Williams v. Sage, Code 
RepNS (N. Y.) 358. 


[a] Right to leave to notice.— 
Where a cause is referred, defendant 
is not entitled to judgment as in case 
of nonsuit for the neglect of plain- 
tiff -te bring the cause to a hearing: 
His cause is to obtain a rule giving 
him leave to notice the cause on his 
part. Sheldon v. Erie Common Pleas, 
12 Wend. (N. Y.) 268. 


40. Thompson v. Krider, 8 HowPr 
(N. Y.) 248. But see Mathews v. 
Jones, a) Ee De Smith. \CNo» Y.) M4295 
Holmes v. Slocum, 6 HowPr (N. Y.) 
217, CodeRepNS 380 (both holding 
that §§ 256 and 258 of the code [1851] 
providing for notice of trial by either 
party, have no application to pro- 
ceedings before a referee). 


41. Sage v. Mosher, 17 HowPr (N. 
Y.) 367. 


Kittanning THis! 


n 


(22° [538 -C. Ji] 


service of process and papers in general.*? 
number of days’ notice to be given is sometimes fixed 
by statute,*® but where not fixed by statute a rea- 


sonable notice must be given.** 


[§ 113] 3. Presence of Referee at Hearings*®°— 
A referee should be present at all 
times during the progress of the hearing,*® and he 


a. In General. 


cannot act by proxy.*? 
[§ 114] b. Where 


42. See cases infra this note. 


[a] Where door of attorney’s of- 
fice is found locked, service of a no- 
tice of a ‘hearing of a cause before 
referees cannot be made by unlock- 
ing the door and leaving the notice 
in the office, no person being there. 
Livingston v. Comstock, 1 HowPr (N. 
Y.) 253; .Campbell v. Spencer, 1 
HowPr’ (N. Y.) 199: 


{b] Service by publication.—Marl- 
ing v. Robrecht, 13 W. Va. 440; Mc- 
Candlish v. Edloe, 3 Gratt. (44. Va.) 
315. 

{c] In Pennsylvania (1) by stat- 
ute, service must be made on the 


party if he resides within the county, 
otherwise on his attorney or agent. 
Rivers v. Walker, 1 Dall. (Pa.) 81, 
1. 3. ped... .46; ( 
Watts (Pa.) 347; Navel v. Elliot, 5 
WklyNC (Pa.) 35. (2) An attorney 
may waive, but not accept, service of 
notice. Mersereau v. Kohler, 2 Pear- 
son 98. (8) If the party has no at- 
torney or agent, the service may be 
in a like manner as of a Summons in 
personal action. Wilcox v. Payne, 88 
Pa. 154; Navel v. Elliot, 5 WklyNC 
(Pa.) 35. (4) A misnomer of the 
plaintiff in the notice served on the 
defendant vitiates such notice. Welsh 
v., Schall, 11 Pa. Co. 30. 


{d] Service on attorney.—Where, 
after the commencement of the action 
and service of papers on the attor- 
ney for the defendant, a second at- 
torney is appointed to replace the first 
without notice to the plaintiff, serv- 
ice of the notice on the attorney first 
appointed is binding on the defend- 
ant. v. Loomis, 19 Wend. (N. Y.) 
641. . 


Notice of trial generally see Trial 
[38 Cye 1271 et seq]. 


Process generally see Process §§ 
56-256. 


43. See statutory provisions; 
cases infra this note. 


{a] In New York.—(1) Number of 
days’ notice to be given is fixed by the 
code at fourteen, and an order of 
reference providing that the hearing 
may be brought on upon eight days’ 
notice is improper (Dickinson vy. 
Harle, 31 App. Div. 236, 52 NYS 615); 
but where the reference is in a spe- 
cial proceeding to take and report evi- 
dence the code provision is not ap- 
plicable, and reasonable notice only 
is necessary (Matter of Ferrigan, 42 
App. Div. 1, 58 NYS 920 [aff 160 N. Y. 
689 mem, 55 NE 1095 mem] [ten days 
held reasonable]). 


44. Le ‘Baron v. Overstreet, 39 
Fla, 628, 28 S 22; Matter of Ferrigan, 
42 App. Div, 1, 58 NYS 920 [aff 160 
N. Y. 689 mem, 55 NE 1095 mem] 
(ten days held reasonable); Parsons 
v. Able, 19 Tex. 447 (two days’ notice 
not reasonable); Stevens v. Pearson, 
5 Vt. 508 


{a] How objection raised.—W heth- 
er a referee gave Sufficient notice of 
the hearing of a cause must be raised 
in the court to which the report is 


and 


returned. Stevens v. Pearson, 5 Vt 
503. 
45. As affecting right to compen- 


Several Referees.*® 
where otherwise provided by statute,*® by the terms 


Henry v. Norwood, 4, 


REFERENCES 


The 


[§§ 112-115 


of the order,®° or by agreement of the parties,®* it 
is generally required, by reason of statutory enact- 
ment, that all the referees in a cause must be pres- 


ent at the hearings,’? and the same is true in the 


absence of, or without reference to, any statute.°* 


[§ 115] 4. Appearance and Participation of Par- 
ties in Proceedings—a. In General. 


Generally all 


the parties are entitled to appear and have an oppor- 


Except 


sation see infra § 365 note 91. 


Waiver of objection see infra § 116 
note 70. 


, 46. Metcalf v. Baker, 34 N. Y. Su- 
per. 10, 11 AbbPrNS 431 [aff 52 N. 
Y. 649]. J ‘ 


[a] Objection when too late.— 
However, where a referee absents 
himself without objection of the par- 
ties during the progress of a trial, it 
is too late to object to such conduct 
on a motion to set aside the report for 
such cause. Metcalf v. Baker, 34 N. 
Y. Super. 10, 11 AbbPrNS 431 [aff 52 
N. Y. 649]. 

47. Shultz v. Whitney, 
CNRS) VEL ino wer ava 

Delegation of authority see supra 
§ 108. 

48. Cross references: 
saree ah an of report see infra 

§ 323. 

Number of referees required to be ap- 

pointed see supra § 79. 

Report of several referees see infra 

Sy ale 


9 AbbPr 


49. See statutory provisions; and 


cases infra this note. 


[a] In Oklahoma a statute pro- 
viding that “Words giving joint au- 
thority to three or more public offi- 
cers, or other persons, are considered 
as giving such an authority to a ma- 
jority of them, unless otherwise ex- 
pressed in the act of giving them au- 
thority,’ was construed to permit two 
referees to hear and determine a 
matter without the presence of the 
third who failed to qualify. Blevins 
v. Morledge, 5 Okl. 141, 47 P 1068 (St. 
[LLS931-8) 2695): 


50. Wayne County Drain. Dist. No. 
1 v. Parks, 170 N. C. 4385, 87 SH 229. 
[a] . Notice of proposed hearing 


having been given to all of the 
referees, it is proper for some of the 
referees to proceed in spite of the ab- 
sence of one, where the order of 
reference contains provisions to such 
effect. Wayne County Drain. Dist. 
No. 1 v. Parks, 170 N. C.. 436, 87 SE 
229. 


51. Lattimore v. Martin, Add. 
(Pa.) 11; Howard v. Conro, 2 Vt. 492. 
52. See statutory provisions; and 


cases infra this note. 

[a] All must meet and hear alle- 
gations and proofs of parties.—Chick- 
ering-Chase Bros. Co. v. De Voll, 55 


Ill. A, 442; Brann v. Vassalboro, 50 
Me. 64; Walker v. Melcher, 14 Mass. 
148; short vy. Pratt, 6 Mass 
496; Hastman v. Burleigh, 2 N. H. 
484; In re Farwell, 2 N. H. 123; Mc- 
Te Oy, v. Benedict, 11 Johns. (N. Y.) 
402. 

[b] In Pennsylvania, (1) where 


one of the arbitrators does not attend, 
the record must show legal service 
upon him. Smith v. Bartolett, 18 Leg 
Int 110. (2) Two arbitrators cannot, 
in the absence of the third, under act 
June 16, 1886, sections 19, 20, ‘hear 
and determine the case unless such 
absence be, under the twenty-second 
section of the same act, caused by 
death, incapability, refusal to attend, 
or removal or departure from the 
country. Albright vy. Coal, ete., Co., 


tunity to be heard,®* and the referee cannot hear 
the evidence in the absence of one of the parties,°® 


2 LegRecRep 267. (38) The fact that 
one of the arbitrators appointed failed 
to attend the hearing and the other 
two appointed a_ substitute, who 
served without having received the 
statutory notice fifteen days before 
the meeting, is not a fatal defect. 
Brown v. Brashier, 2 Penr. & W. 114. 
But see Wells v. Scott, 1 Miles (Pa.) 
125 (error available only on appeal). 


63. Crone v. Daniels, 20 Conn. 331; 
Hoff v. Taylor, 5 N. J. lus 829; Yates 
Vv, ~Russellt o17 sJonns., (GNGSy:. )ir4ode 
Howard v. Conro, 2 Vt. 492. 


“The law contemplates that they 
[all the referees] shall deliberate to- 
gether and as a body.’’ Wayne Coun- 
ty Drains’ Dist. NOM Ww. Parks: 70\Ne 
C435, 87 SE 2295-237; ' 


[a] Presumptions.—Where a cause 
was referred to three persons who, or 
any two of them, were to report, and 
two only of the referees signed the 
report, which stated that “the sub- 


scribers,” having heard the proofs, 
ete., find, ete., it was held that it 
should be presumed that all the 


referees met and heard the parties, 
nothing appearing to the contrary on 
the record. Yates v. Russell, 17 
Johns. (N, Y.) 461. 


[b] Two of three referees may 
meet and keep open the cause until 
the third referee arrives. Small v. 
Deforest, 2 HowPr (N. Y.) 176. 


[c] Where two persons are ap- 
pointed by the court auditor in a suit 
pending in that court, the parties are 
not bound to submit to the action of 
one alone. Crone y. Daniels, 20 Conn. 


331. 
54 Billings v. Billings, 110 Mass. 
225 (holding that an award made 


without hearing one of the parties is 
void as to him, unless he has agreed 
that there shall be no hearing); Wood 
We DS Wiht svoieiNe Wemeods 


[a] Leave to intervene.—A party 
to an action is entitled to notice of 
all proceedings in the action before a 
referee, and may appear and protect 
any interest he may have, affected by 
such proceedings, without obtaining 
leave to intervene from the court, so 
that a motion by him to be permitted 
to intervene is properly denied. In- 
gersoll v. Weld, 101 App. Div. 365, 
A DIN ENE Syed KASH (S 


{[b] In chambers the referee has 
no power to rescind an order he has 
issued after a hearing. Walker v. 
Robinson, 15 Man, 445. 


55. New York vy. Du Bois, 86 Fed. 
889; Small vy. Trickey, 41 Me. 507, 66 
AmD 255; Wood v. Swift, 81 N. Y. 
31; Chandler v. Avery, 47 Hun (N. 
Yo). 293" sPassmore eve Pettit. 4 Dally 
(Pa.) 271, 1 L. ed. 830; Chaplin vy. 
Kirwin® 1eDall Pa.) isis Way. sede oo 
(holding that referees have no right 
to examine a witness ex parte, al-- 
though it would not be irregular to 
inquire abroad into the price of work 
or the truth of any other matter of a 
public nature); Hollingsworth vy. 
Meiper, 1 Dally (Pa.) 16d 0a a. ed. 682) 
Hagner v. Musgrove, 1 Dall. (Pa.) 
83, 1 L. ed. 46. . See Lazarus v. Com- 
monwealth Ins. Co., 19 Pick. (Mass.) 


For later cases, developments and changes In the law see Annotaticus, same title and section number, 


§§ 115-116] 


ror exclude a party from attendance on a hearing.®® 
‘The parties, however, may waive the necessity of a 


formal hearing.®? 


[§ 116] b. As Waiver of Objections.>® 
pearing and participating in the proceedings before 
the referee®® without objection,®® a party waives 
mere irregularities connected with the reference. 
Accordingly, a party thereby waives such objections 
as irregularities in the appointment of the referee,®? 
the failure of the referee to be sworn,*? irregulari- 
ties in taking the oath,®? the fact that the place of 


REFERENCES 


/ 
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pending®* or at a place different from that at which 
notice was given that evidence would be taken,*® 


that the referee resided outside the jurisdiction of 


By ap- 


eree, ‘1 


hearing was outside the county where the suit was 


{a] Examination of books after 
full hearing (1) with a view to test- 
ing the accuracy of a witness is not 
an ex parte hearing. Small v. Trickey, 
41 Me. 507, 66 AmD 255. (2) It is not 
misconduct for a referee to determine 
the amount of an indebtedness, to 
examine bank books and checks re- 
ceived in evidence, and to talk with 
banker who had them in custody, after 
the hearing, where beyond what was 
in the books the witness’ testimony 
amounted to nothing. Weakley v. 


Cherry, (Kan.) 63 P 433 
+ 6 Chandler v. Avery, 47 Hun (N. 
57. <Atty.-Gen. Metabo cache etc., 


Drain. Dist., [1912] NEES MESS. 


58. Waiver by failure to object see 
infra § 144. 


Waiver of objections to reference 
oMerigl te oe in order see supra 


59. In re Soules Hospital, etc., 137 
NYS 504; Dorman v. Turnpike Co., 
3 Watts (Pa.) 126. 


[a] Thus failure of the referee to 
fold a hearing on the day set in the 
order is an irregularity, cured by the 
subsequent appearance of the parties 
on an adjourned day on which a full 
hearing was had, although exceptions 
to the irregularity were saved. Dor- 
nat v. Turnpike Co., 3 Watts (Pa.) 
126 

{b] Technical objections to the 
regularity of proceedings and notice 
before a referee are waived by a party 
whose attorney attended the hearings 
until he declined to participate any 
further. In re Soules Hospital, etc., 
137 NYS 504. 


60. See cases infra this note; and 
infra § 144 


{a] Tlustrations.—(1) Where de- 
fendant, while at a hearing before ar- 


bitrators, discovers that, after the 
arbitrators were chosen, plaintiff 
added a count to his narr., but, with- 


out asking for a postponement, pro- 
ceeds with the hearing, he waives any 
misconduct of the arbitrators in so 
hearing the case. Groff v. Good, Lance 
Bar (Pa.) Nov. 12, 1870 [dist Garman 
v. Brandt, LancBar Nov. 12, 1870]. 
(2) Any right to a delay in the hear- 
ing by reason of surprise is waived 
by a party who makes no request 
for the delay and goes on with the 
hearing in spite of the alleged sur- 
Bowen v. Steere, 6 R. I. 251. 


prise. 
(3) Where parties appear and try 
their case without- objecting to the 


authority of an arbitrator appointed 
upon the death of the original arbi- 
trator, such conduct is sufficient to 
warrant a finding that they consented 
to his appointment. Brigham | v. 
Packard, 116 Mass. 195. (4) -Partici- 
pating in proceedings with knowledge 
that witnesses have been examined 
in his absence is a waiver by a party 
of the objection. Small v. Trickey, 
41 Me. 507, 66 AmD 255. 


61. Shrager v. Dighton, 39 T. L. R. 
TOD Latino! LaolsertenioS dole 

62. U. S.—Newcomb vy. Wood, 97 
wu. S. 581, 24 In ed: 1085. 


Ill.—Story v. De Armond, 179 Ill. 
SLO 5 SONEI990 Watt = 77 Tie Alter 4 15 
Garrity v. Hamburger Co., 28 NE 743, 
136 Ill. 499, 27 NE 11; Partridge v. 
Ryan, 134 Ill. 247, 25 NE 627. 

Mo.—Bissell v. Warde, 129 Mo. 439, 
31 SW 928. 


Nebr.—Atchison, ete, R. 
Washburn, 5 Nebr. 117. 


N. J.—Appel v. Fleuchaus, 151 A 97 
[aff 7 N. J. Misc. 200, 202, 145 A 334]. 


N. Y.—Matter of sy tliat 10 Daly 
15; Nason vy. Luddington, 55 HowPr 
343 (aff 8 Daly 149, 56 HowPr 172]; 
Whalen yv. Albany County, 6 HowPr 
278. 

Okl.—Kelly v. West, 48 Okl. 274, 149 


Com Vie 


P 902; Logar v. Brown, 20 Okl. 334, 
95 P 441. 

Wash.—Elsom y. Tefft, 140 Wash. 
586, 250 P 346. 


Wis.—Milwaukee County v. Ehlers, 
45 Wis. 281. 


{a]. Reason for rule.—The failure 
to take an oath is a mere irregularity 
and not a jurisdictional defect. Na- 
son v. Ludington, 8 Daly (N. Y.) 149, 
56 HowPr 172. And see cases supra 
§ 92 notes 27, 28. 


{[b] Waiver need not be express.— 
The omission of a referee to be Sworn 
before hearing testimony, in compli- 
ance with the requirement of the stat- 
ute, is a mere irregularity, and not a 
judicial defect, and, except in such 

cases as those of infants or absentees, 

may be waived by implication. The 
provision of the code, section 1016, 
that the oath may be “expressly” 
waived, does not affect this conclu- 
sion. Nason v. Luddington, 8 Daly 
(N. Y.) 149, 56 HowPr 172. 


{[c] Presumption of qualification. 
—(1) Where the parties have pro- 
ceeded with the hearing of the case 
before the referee without raising the 
objection, mere affidavit of an attor- 
ney that the referee failed to take the 
proper oath is not sufficient to over- 
throw the prima facie evidence of the 
statement in the report that he was 
duly qualified. Bissell v. Warde, 129 
Mo. 439, 31 SW 928. (2) Require- 
ment that report of referee contain 
statement that referee was duly qual- 
ified and presumption arising from 
such statement see supra § 94 notes 
94, 96. 


Necessity for oath see supra § 92. 

63. Atkinson v. Tabor, 11 Colo. 277, 
TEES 059 

Form and requisites of oath see 
supra § 93. 


64. Gulf Lumber Co. v. Walsh, 49 
Fla. 175, 38 S 831; Perseverance Min. 


Co. Vv. Bisaner, 87 Ga. 193, 13 SE 461; 


Blake v. Lyon, etc., Mfg. Co., ig Nin 
626; In re Davenport, 37 Misc. 179, 
74 NYS 940 [aff 74 App. Div. 624 mem, 
77 NYS 1128 mem (app dism 173 N. 
Y. 600 mem, 66 NE 1106 mem)]; 
Sharkey v. Candiani, 48 Or. 112, 85 
P 219, 7 LRANS 791. 

Right to hold hearings outside of 
county see supra § 111 notes 19-27. 


the court,°® that no rule of court was entered on the 
stipulation appointing the referee®? or want of no- 
tice of the time and place of the hearing,®® the in- 
sufficiency of the notice of hearing,®® that the num- 
ber of referees was more or less than required by the 
statute,“° defects in the appointment of the ref- 
the referee’s allowance of amendments to 
pleadings,*” or the absence of the referee during the 


65. Catlin v. Catlin, 2 Hun (N. Y.) 
378, 4 Thomps. & C. 664 

Place of hearing see supra § 111 
notes 19-27. 


66. Blake v. Lyon, etc., Mfg. Co., 
TT N. Y. 626. 


Residence of referee see supra § 84. 


67. Whalen v. Albany County, 6 
ALOWe Ie) ON. Ye) 20 8. 

Necessity for rule or order see su- 
pra.eSe Gan 

68. Ind.—Dickerson vy. 
Blackf. 44. 
rT a ACaLs ca iced v. Wallace, 8 B. Mon. 

La.—Hatch v. Watkins, 1 Mart. N. 
S.. 154. 

N. Y.—Degener v. Underwood, 61 
N. Y. Super. 451, 21 NYS 107 [aff 142 
INGE? 6415 317 NE 567]. 

Pa.—Carter vy. Slocum, 2 Phila. 401. 


W. Va.—State v. Haymond, 84 W. 
Va. 292, 100 SE 81. 


_[a] Reason for rule.—“The func- 
tion of process and notice is either 
to bring the parties into court, or 
afford them an opportunity to ap- 
pear.” State v. Haymond, 84 W. Va. 
292, 100 SE 81, 82. 


Bh de tf for notice see supra § 


a. 


Hays, 4 


69. Wetter v. Schlieper, 
(N. Y.) 92; 
Va. 9292, 100 SE 81 


[a] Reason for rule.—'Total Jack 
of notice being insufficient to im- 
peach a commissioner’s report, when 
harmless, a mere defect in a notice, 
waived by appearance and procedure 
under it, consisting of the taking of 
full proof, as if notice had been per- 
fect, constitutes no ground for: re- 
ver sal of a decree founded upon the 
evidence.’ State v. Haymond, 84 W. 
Va. 292, 100 SE 81, 82. 


[b] Thus where a referee proceeds 
on only two days’ notice a party ap- 
pearing and asking and obtaining an 
adjournment, waives the irregularity 
of the notice. Wetter v. Schlieper, 7 
AbbPr (N. Y.) 92. 


70. Shepherd vy. Shepherd, 108 
Mich. 82, 65 NW 580; Howard v. Con- 
Yo, 2 Vt. 492. 


Number of referees see supra § 79. 


71. Amberg v. Kramer, 10 NYS 
302; Quinn vy. Lloyd, 30 N. Y. Super. 
CN2SYo) Biol; enous Harriss 
CodeRep (N. Y.) 125 [aff 4 N. Y. Su- 
per. 641, 2 CodeRep 71]; Manning v. 
Leighton, 66 Vt. 56, 28 IN 630. 


[a] Substitution by court, without 
notice, of the name of another person 
in the order appointing a referee who 
has resigned is an irregularity for 
which the order may be vacated, but 
is waived by appearing before the ref- 
eree without moving to vacate. Am- 
berg v. Kramer, 56 Hun 650, 10 NYS 


7 AbbPr 
State v. Pian: 84 W. 


302. 

Requisites of appointment see su- 
pra § 8f. 

72. Secor v. Law, 22 N. Y. Super. 


163 [aff 4 Abb. Dec, 188, 3 Keyes 525, 


424 [53 C.J.] 
examination of witnesses.7? So partiality,74 mis- 
conduct,*® or other disqualification of the referee 
not amounting to corruption,’® where known to a 
party before the hearing, is waived by permitting 
the hearing to proceed without objection. In those 
jurisdictions where the failure of the referee to 
report within the required time does not necessarily 
invalidate the report,*7 a party consenting to a con- 
tinuanee and participating in hearings after such 
time, waives the right to question the authority of 
the. referee to conduct the hearings thereafter.7* 
On the other hand, where the failure of the referee 
to report within the allotted time makes a subsequent 
report of no effect™® and terminates his authority 
to proceed with the investigation,*® the fact that a 
party produces evidence and consents to hearings 
beyond such time does not waive the objection that 
the referee did not proceed within the time fixed.*? 
Where a party makes an appearance for the sole 
purpose of objecting to the proceedings because of 
a want of service of the notice of the hearing, such 
appearance does not constitute a waiver of the de- 
fect.°? 


‘[§ 117] ¢c. Failure To Appear or Attend. Where 
a party disregards the notice*® and does not appear at 
the appointed time and place in pursuance thereof, he 
is in default, and the reference may be proceeded with 
in his absence ex parte.** In case of plaintiff’s fail- 
3 Transcr. A. 328]. 80. 


‘Authority of referee to allow 81. 
amendments see infra § 121. 658, 69 NW 1037; 


_73. Crone v. Daniels, 20 Conn. 331; 


REFERENCES 


See supra § 109 note 80. 
Davis v. Caldwell, 
Goodale v. Case, 71 
Iowa 434, 32 NW 414; 


[§§ 116-118 


ure to appear in some jurisdictions it has been held 
that the referee may dismiss the complaint,*° while 
in others the cases hold that a judgment as on a non- 
suit or default cannot be rendered.*® Failure to 
appear after service is not excused by a statement 
of the adverse party inducing the belief that no 
trial would be had at the time fixed for the hearing.** 
Failure to appear at the first meeting of the referee, 
after notice given, precludes the right to object to 
the failure to zive notice of the adjournment made 
at the first meeting.** Where notice of the time 
and place of hearing is unnecessary because of the 
party’s presence at the time of the appointment of 
the referee, and the fixing of the time and place of 
hearing,*® no complaint can be made that the hear- 
ing was held in the absence of the party, such ab- 
sence being due to his own negligence.?® Refusal 
of the attorney for a party to continue to attend 
the hearings before the referee is a waiver of any 
technical objections to the proceedings or notice.®? 

Reference to take proofs for information of 
court.°? A party’s failure to appear on a reference 
to take proofs for the information of the court does 
not preclude him from taking, on a motion to con- 
firm the report, an objection that no proof of an 
alleged fact has been presented.?* 

[§ 118] 5. Adjournments.°* Except’ where the 
order of reference is limited in its terms,®® the ref- 


Miller, 5 Binn. (Pa.) 62. 


[b] Report.—If plaintiff fails to 
attend on notice, the award should 
be that he has no cause of action. 


100 Iowa 


Robertson v. 
6 OhS 


Metcalf v. Baker, 34 N. Y. Super. 10, 
11 AbbPrNS 431 [aff 52 N. Y. 649]; 
Fairbanks v. Holliday, 59 Wis. 77, 17 
NW 675. 

[a] Presumption.—Parties not ob- 
jecting to testimony being taken 
down by another in the absence of the 
referee are presumed to have con- 
sented to the proceedings as taken. 
Fairbanks v. Holliday, 59 Wis. 77, 17 
NW 675. 

{b] Absence of one of two ref- 
erees.—Crone v. Daniels, 20 Conn, 331. 


Necessity for presence of referee 
see supra §§ 113, 114. 


74. FHWox vy. Hazelton, 10 Pick. 
(Mass.) 275; Carroll vy. Lufkins, 29 
Pfit GNe oe’, a. 


75... Duckworth. Vv. 
Mass. 51, 29 NE 221. 


. Misconduct as ground for setting 
aside report see infra §§ 282-287. 

‘76. Fisher v. Fisher, 223 App. Div. 
LO COINS) 345 JLath 250) IN.) 33, 
165 NE 460]; Rouse v. Goodman, 8 
Misc. 691, 28 NYS 524’ (referee oc- 
cupying same office as party’s attor- 
ney). 

‘fa] Thus: (1) Defendant in mat- 
rimonial action, continuing with ref- 
erence without protest after referee’s 
request for advance payment, waived 
the referee’s disqualification for mak- 
ing request. Fisher v. Fisher, 223 
App. Div. 19, 227 NYS 345 [aff 250 N. 
Y. 313, 165 NE 460]. (2) Dispute 
about fees as disqualifying referee see 
supra § 97 note 64 

77, See infra § 155 note 33. 

78. Hale v. Owensby, 133 Ga. 631, 
66 SE 781; Rhodes v. Guhman, 156 
Mo. A. 344, 187 SW 88; Morris v. 
Haas, 54 Nebr. 579, 74 NW 828. 


Right to hearings after day fixed 
for report see Supra § 111 note 11. 


79. See infra § 155 note 34. 


Diggles, 139 


Consolidated Boat Store Co., 
&CP 557, 4 OhHNP 227. 


[a] Reason for rule.—Failure to 
report within the allotted time is a 
jurisdictional defect which cannot be 
waived by consent of the parties. 
Davis v. Caldwell, 100 Iowa 658, 69 


NW 1087. 
82. Carter v. Slocum, 2 Phila. (Pa.) 
401, 
5 83. Necessity for notice see supra 
112. 
84. Bray v. English, 1 Conn. 498; 


Sage v. Mosher, 17 
367; Stephens v. 


HowPr (N. Y.) 
Strong, 8 HowPr 
(N. Y.) 339; Bissell v. Lee, 16 Johns. 
(N. Y.) 45; McInroy y. Benedict. 11 
Johns, (N. Y.) 402; Proctor v. Jarvis, 
15s OE CHO nbs sit 


[a] Depriving opposing party of 
costs.—Brown v. Brown, 12 LancBar 
@Pa)iriras 

85. Morange v. Meigs, 54 N. Y. 207. 

[a] Thus a referee appointed to 
hear and decide a case has power to 
dismiss a complaint for want of pros- 
ecution on plaintiff’s failure to appear 
when the cause of action has been 
called for trial, or, after his appear- 
ance, upon his failure to proceed with 
the trial, or, after having given tes- 
timony, on his refusal to proceed and 
close his case. Morange v. Weigs, 
54 N. Y. 207. 


Dismissal for failure to prosecute 
see infra § 141 note 67. 


Dismissal by court for failure to 
appear see Dismissal and Nonsuit § 
TE 


86. 
62. 


fa] Requiring auditors to investi- 
gate, examine, and, decide the cause 
submitted in the absence of one of 
the parties gives no authority to such 
auditor to direct a nonsuit. Miller v. 


Miller v. Miller, 5 Binn. (Pa.) 


Miller v. Miller, 5 Binn. (Pa.) 62. 


{c] In New Hampshire (1) the 
auditors report the failure of par- 
ties to appear for action by the court. 
Ray v. Austin, 56 N. H. 36; Whitney 
v. Pierce, 40 N. H. 114; Whiton- y: 
Wiggin, 34 N. H. 215. (2) Under Rev. 
St. ¢ 189 §§ 6, 7, as well as before 
such statute, the refusal of a party 
to appear must be an unreasonable 
refusal, before the auditor shall cer- 
tify the matter in controversy to the 
court for judgment against such par- 
ty, as on a nonsuit or default. Blod- 
gett v. Shepard, 16 N. H. 379. . 


87. Washington County v. Jones, 
45 Iowa 260. 


88. Eckert v. Sheets, 6 Serg. & R. 
(Pa.) 275. 

89. See supra § 112 note 33. 

90. Doudell v. Shoo, 20 Cal. A. 


424, 129 P 478. 


91. In re Soules Hospital, ete., 137 
NYS 504. 


92. When authorized see supra § 
39. 


93. Savage v. Sherman, 
277 [mod 24 Hun 307]. 


94. Refusal to grant as ground 
for setting aside report see infra § 
280 note 32. 


95. Belmont Min., eta, Co. v. Costi- 
gan, 21 Colo. 471, 42 P 647. 


[a] Thus under a reference to take 
testimony and report the same and 
findings of fact thereon, to commence 
on a certain day, plaintiff to have till 
a certain day to introduce his testi- 
mony and defendant till a certain day 
to introduce his, the referee has no 
power to grant a eontinuance. Bel- 
mont Min., ete., Co. v. Costigan, 21 
Colo. 471, 42 P 647. 

Order as limiting powers of referee 
generally see supra § 105. 


ST IN. Ye 


For later cases, developments an'd changes in the law see Annotations, same title and section number. 


§ 118] 


eree generally has power to grant a postponement of 
the hearing,®® such power being sometimes expressly 
granted by statute,®? and the “adjournment may be 
on a referee’s own motion, where for a reasonable 
time, although the parties do not consent thereto.°* 
Generally the application for a postponement should 
be presented to the referee and not to the court,?® 
although there are circumstances under which an 
application may be made to the court to stay the 
proceeding before the referee,t but the application 
to the referee cannot be made after the report has 
been agreed upon.” The adjournment may be for 
a longer time than from day to day,® although it 
has been held that it cannot be beyond the term of 
the court;* in the latter case leave should be asked 
of the court. The fact that adjournments were not 
formally made from one hearing to the time of an- 
other does not render the proceedings irregular where 
both parties gave all the testimony they desired and 
submitted the cause thereon.® The refusal to allow 
an adjournment cannot be relied upon where no 
prejudice has resulted therefrom.* 


Two or more referees. In spite of the rule that 
where more than one referee has been appointed in 
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a case’ all must attend and participate in the hear- 
ings,® it has been held that a majority of the ref- 
erees attending,!® and where only one attends, even 
one'? may adjourn the hearing, statutory provisions 
sometimes so providing.+” 


Discretion of referee. As in the cases of. trials 
before a court,!® requests for adjournments are or- 
dinarily addressed to the sound discretion of the 
referee,'+ and the referee’s determination thereof 
will not ordinarily be interfered with,?° except where 
such discretion has been abused.?® 


Grounds.** The grounds upon which adjourn- 
ments of hearings before referees may be had are 
varied,!® each case, as has already been seen, being 
a matter for the sound discretion of the réferee.?® 
An adjournment may be granted to give a party time 
to apply to the court to bring in a necessary party,*° 
to allow a party to apply to ‘the court for an amend- 
ment,?! especially if the amendment is one which 
the referee has no power to allow,?? to allow defend- 
ant’s attorney time to give the requisite notice for 
an examination of defendant as a witness in his own 
behalf,?* or to produce testimony?* or to enable the 
party to prepare for trial, where the notice of the 


96. Rickards v. Patterson, 5 Del. 
235; Young v. Clute, 12 Nev. 31; Biv- 
ingsville Cotton Mfg. Co. v. Bivings, 
28 S. Cc. Eq. 455; Swinton v. Erwin, 
8 Vt. 282. 


97. See statutory provisions. 


tis Ex pe Rutter, 2s) Hille GNe Ys) 
464. 

[a] What constitutes.—It is 
equivalent to an adjournment by the 
referee of the hearing till four 
o'clock where notice of the engage- 
ment of the referee in court at the 
hour originally set, and that there 
are witnesses to be examined on be- 
half of the petitioner, and that the 
referee will be in his office at four 
o’clock on that afternoon, is given to 
the attorney of the other party by 
the referee before the time fixed for 
the hearing, and by the representative 
of the petitioner at the referee’s of- 
fice at the time fixed. Matter of Fer- 
rigan, 42 App. Div. 1, 58 NYS 920 [aff 
160 N. Y. 689 mem, 55 NE 1095 mem]. 


99. Matter of Ferrigan, 42 App. 
Dive als NOS MeN S 5192.0 s Patts 160). Ney. 
689 mem, 55 NE 1095 mem]; Langley 
Vv. Hickman, 3 NY = super: 63815 
Grahams v. ‘Morton, 6 Wend. (N. Y.) 
552 (where an order of the recorder 
adjourning the hearing was held er- 
roneous because motion was not pre- 
sented to the referee or the court); 
Baker v. Lafitte, 25 S. C. Eq. 392. 


fa] Reason for rule.—‘'The pro- 

priety of the postponement of a trial 

. is peculiafly within the prov- 
ince of the referee. They are best 
able to judge, how far the purposes 
of justice require the cause to be 
postponed from time to time. Weare 
inclined not to listen to such appli- 
cations, but to leave them to the de- 
cision of the referees, and to examine 
any alleged errors in that behalf, on 
a motion to set aside the report. The 
practice will lead to great 
inconvenience. The court will fre- 
quently be called upon to determine 
the propriety of a postponement, 
when it is not sufficiently possessed 
of the case, and of all the circum- 
stances, to make up a right judgment 
in the matter.’’ Langley v. Hickman, 
3 N. Y. Super. 681. 

1. Sudam v. Swart, 20 Johns. (N. 
Y.) 476; Combs v. Wyckoff, 1 Cai. (N. 
Ve) sys ae v. Sands, 1 Johns. Cas. 
NEY) wo 


Gistnds | see infra notes 17-30. 


Supervision and control of case by 
court see infra § 146. 

2. Coryell v. Coryell, 
385. 

3. Vinton v. Lindsey, 68 Ga. 291. 


4 Jackson v. Ives, 22 Wend. (N. 
Via Gain 


5. Exp. Rutter, 3 Hill (N. Y.) 464. 

6. Accessory Transit Co. v. Gar- 
rison, 9 AbbPr (N. Y.) 141, 18 How 
Peis 

7%. Matter of Tyler, 71 Cal..363, 12 
P 289, 13 P 169; Tacoma Grocery Co. 
v. Draham, 8 Wash. 263, 36 P 31, 30 
AmSR 907. : 

8. Power to appoint more than one 
referee see supra § 79. 


9. Necessity of all to attend hear- 
ings see supra § 114. . 
10. Swinton-y. Erwin, 8 Vt. 282. 


{a] Thus it ig not necessary that 
all the auditors should convene to ad- 
journ. The chairman may give the 
notice, and, if one of the parties does 
not appear, a majority of the auditors 
may adjourn the hearing. Swinton v. 
Erwin, 8 Vt. 282. 

11. Swinton y. Erwin, supra. 


12. See statutory provisions; 
cases infra this note. 

[a] In New York (1) it was for- 
merly held that two or more referees 
in the absence of the third, did not 
have the power to adjourn the hear- 
ing to any particular day. Harris v. 
Norton, 7 Wend. (N. Y.) 534. (2) 
By statute, however, it is now permis- 
sible (Civ. Pract. Act § 468). 


13. See Continuances § 4. 


14. Johnson y. Thomas, 144 Ga. 69, 
86 SE 236; Hunt v. Lehrack, (Mo. A.) 
245 SW 52; Cooley v. Huntington, 16 
AbbPr (N. Y.) 384 note; Billings. v. 
Vanderbrek, 15 HowPr (N. Y.) 295. 

15. Johnson y. Thomas, 144 Ga. 
69, 86 SE 236; Hunt v. Lehrack, (Mo. 
A.) 245 SW 52; Cooley v. Huntington, 
nt) AbbPr (N. Y.) 384 note; Billings 

. Vanderbrek, 15 HowPr (N. Y.) 295. 

[a] MIllustration.—In an action for 
salary and other sums due under a 
contract of employment, where de- 
fendant had had possession of the 


IE ING MAS Jee 


and 


| books showing the state of the ac- 


count throughout a period of over two 
years from the appointment of a ref- 
eree to the hearing, which covered 
a period of ten days, the referee’s re- 


fusal to grant a continuance or post- 
ponement at the conclusion of the 
testimony to allow defendant to fur- 
ther recheck the books was not ré- 


versible error. Hunt y. lLehrack, 
(Mo. A.) 245 SW 52. . 
16. Forrest v. Forrest, 16 N. Y¥. 


Super. 650; Cooley v. Huntington, 16 
AbbPr (N. Y.). 384; Forbes v. Frary, 
2 Johns. Cas. (N. Y.) 224. 


17. Continuances generally sce 
Continuances §§ 14-113. 


18. See infra notes 19-30. 
19. See supra notes 13-16. 
20. Peyser v. Wendt, 87 N. Y. 322. 


21. Woolsey v. Shaw, 34 App. Div. 
405, 538 NYS 4386; Bullock v. Bemis, 
40 Hun 623, 2 NYSt 189; Chittenango 
Cotton Co. v. Stewart, 67 Barb. (N. 
¥.) 423; Ford v. Ford, 53. Barb. (N. 
Y.) 525, 35 HowPr (N. Y.) 321; Hoch- 
Bucher vy. Isaacs, 44 HowPr (N. Y.) 

9 

Power of referee as to amendments 
see infra § 121. 


Supervision and control by court 
see infra § 146. 


22. Woolsey v. Shaw, 34 App. Div. 
405, 53 NYS 436; Chittenango Cotton 
Co. v. Stewart, 67 Barb. (N. Y.) 423; 
Ford v. Ford, 53 Barb. (N. Y.) 525, 
35 HowPr 321; Hochstetter v. Isaacs, 
Hitter any (N. Y.) 235, 44 HowPr 

oO. 

[a] Estoppel.—Although plaintiff 
contended before the referee that his 
reply was sufficient to put certain al+ 
legations in issue, and this was de- 
cided against. him, he is not thereby 
estopped to apply to the court for 
leave to amend, the referee having 
refused to entertain his application 
for leave to amend, and referred him 
to the court, and granted an adjourn- 
ment to allow him to make such ap- 
plication to it. Woolsey v. Shaw, 34 
App. Div. 405, 53 NYS 436. 


Power of referee to amend plead- 
ings see infra § 121. 


23. Billings v. Vanderbrek, 15 How 
Pre GN ey) p29 oe 


ieee Latimer v. Ridge, 1 Binn. (Pa.) 
* [a] What must be shown.—To en- 
title a party to demand of referees 
further time to produce testimony, 
he must show them what it is, why 
he is not able then to produce it, and 
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reference seems too short.25 An application may 
be made to the court or a judge in chambers for a 
stay of the proceedings before the referee because 
of the absence of a material witness.2® On the oth- 
er hand, an adjournment should not be granted be- 
cause of the absence of counsel on a pleasure voy- 
‘age,?7 and it is proper for the referee to refuse to 
suspend a hearing until the evidence of plaintiff has 
been transcribed to enable the defendant to make 
a motion of nonsuit?® where the referee has no power 
to grant a nonsuit.2® Where two actions between the 
same parties are referred to the same referee, and 
‘the same witnesses and similar questions of law are 
involved in both eases, and a hearing has been had 
on one, that an appeal is pending from the first cause 
is no ground for the granting of a continuance in the 
second cause until the determination of the appeal.*° 


Terms may be imposed as a condition of allowing 


the postponement,*! such as the payment of costs.*” 


Notice.2* Where an adjournment is ordered by 
the referee the parties are entitled to notice of the 
time and place that the adjourned hearing will be 
held.*# 


Effect. Where, on a trial before a referee, after 
a number of witnesses have been sworn and exam- 
ined, plaintiffs ask for an adjournment to enable 


that he expects to be able to produce 


lear, 1 Serg. 
it in reasonable time. A naked alle- 
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[$§ 118-120 


them to apply to the court for leave to serve a reply, 
and the motion is granted, the referee may refuse to 
commence the trial de novo on the adjourned day.*° 


[§ 119] 6. Powers as to Parties.*® In some ju- 
risdictions under statutes giving the referee the same 
power as the court®’ to amend the summons and the 
pleadings,?® he is held to have the power to add or 
strike out the names of parties*® or otherwise to 
amend the summons or pleadings in respect of par- 
ties.4° Such statutes have been held to permit*? 
and have been held not to permit*? the referee to 
bring in new parties, in the latter case it being held 
that the power to cause a new party to be brought in 
by compulsory process belongs to the court alone.** 
Without reference to any statute, a referee appoint- 
ed to take and report the testimony was held not 
to have the power to order an arnendment to a com- 
plaint to bring in, new parties defendant.** Where 
parties have been brought in as defendants as neces- 
sary to the complete determination of the cause, they 
cannot be compelled to accept a referee who has al- 
ready been appointed in the action, and to accept 
evidence which has been taken before him, although 
a right of cross-examination of the witnesses is se- 
cured to them.*°® 

[§ 120] 7. Powers as to Pleadings+®—a. In General. 
The powers of the referee as to the pleadings in cases 


(Pa.) 435. (2) |N. C. 131, 9 SE 621), (2) although it 


gation that he desires further time 
is not sufficient. Latimer v. Ridge, 
1 Binn. (Pa.) 458. 


wll Stubbs v. Ripley, 39 Hun (N. 
.) 620. 
{a] TIllustration.—Where the order 


of reference provides for bringing on 
the reference on two days’ notice, the 
referee may properly grant an ad- 
fournment to enable the party proper- 
ly to prepare for trial. Stubbs v. 
Ripley, 39 Hun (N. Y.) 620, 


26. Sudam v. Swart, 20 Johns. (N. 
Y.) 476; Combs v. Wyckoff, 1 Cai. (N. 
Yo) 1473) Birdy. Sands, 1 Johns. Cas: 
CNY.) 394, 


27. Forrest v. Forrest, 
Super. 650. 


28. Perseverance Min. Co. v. Bisa- 
ner, 87 Ga. 193, 13 SHE 461. 


29. See supra § 141. 


30. Caldwell v. Mutual Reserve 
Fund L. Assoc., 30 Misc. 510, 68 NYS 
841. 


fa] Reason for rule.—‘‘There is no 
such relation between the two actions 
that the defendant can suffer any in- 
justice or prejudice in proceeding 
with the trial of this cause [second] 
while the appeal in the other case is 
pending, whatever the ultimate deci- 
sion of the appellate division upon 
such appeal may be.” Caldwell v. 
Mutual Reserve Fund L. Assoc., 30 
Misc. 510, 63 NYS 841, 842. 


31. See cases infra note 32. 


32. Sickles v. Fort, 12 Wend. 
Yuga: 
BY) O47 
33. Notice of trial or hearing gen- 
erally see supra § 112. 


34. Frey v. Vanlear, 1 Serg. & R. 
(Pa.) 435. 


fa] Thus (1) where arbitrators 
adjourned to a day on which they did 
not meet, but met at a later day, and 
then examined a witness in the ab- 
sence of a party, and without having 
given him notice of the meeting, it 
was held to be error. Frey v. Van- 


LGN; pis 


(N. 
Johnson v. Gay, 6 Cow. (N. 


Where the notice of hearing is served 
by the referee an unreasonably short 
time before the hearing and at the 
time fixed the hearing is adjourned 
without notice to a party not appear- 
ing, an ex parte hearing at that time 
is irregular and the proceedings may 
be set aside. Le Baron vy. Overstreet, 
39 Fla. 628, 23 S 22. 


35. White v. Smith, 46 N. Y. 418 
[rev 1 Lans. 469]. 


36. Parties generally see Parties 
UU Oni fee cio) 8 
37. 


Referee having powers cf 


‘court see supra § 110. 


38. See statutory provisions. 
39. See cases infra this note. 


[a] . In New York (1) under Code 
Proc. § 272 as amended in 1857, which 
gave to the referee the same power 
to amend pleadings as the court has, 
it was held that no power in the ref- 
eree to strike the name of a party 
existed (Billings v. Baker, 6 AbbPr 
213), (2) and the same was held in 
a case where no statute was mention- 
ed (Chittenango Cotton Co. v. Stew- 


art. 67. Barbi 423): (3) However, 
later cases have held, after the fore- 
going provision of the code was 


amended, to give the referee the pow- 
er to amend the summons or the 
pleadings that such provision gave 
the referee the right to add or strike 
the. names of parties. Newman, v. 
Marvin, 12 Hun 236; Knapp v. Hun- 
gerford, 7 Hun 588; Magovern v. Rob- 
ertson, 14 NYS 114 (Civ.. Pract. Act 
§ 469). 


Power to amend pleadings general- 
ly see infra § 121. 


40. Magovern v. Robertson, 14 
NYS 114. 

41. See cases infra this note. 

[a] In North Carolina (1) the 


Code § 422, which is very similar to 
the New York Code provision as to 
amendments, has been held to give 
the referee power to bring in new 
parties (Koonce v. Pelletier, 115 N. C. 
233, 20 SE 391; Perkins v. Berry, 103 


was held in one case of consent ref- 
erence that the limited power given 
to an arbitrator to make amendments 
does not extend to the making of new 
parties (Williams v. Justice, 113 N. 
C. 502, 18 SE 672). 


[b] In South Carolina.—(1) The 
complaint, in a suit to reform a deed 
executed by decedent to his wife and 
daughter and the children of a de- 
ceased daughter and for a sale of the 
land and division of the proceeds 
among the parties in interest, may be 
amended during the hearing before 
the master appointed by adding new 
parties. Erskine v. Markham, 84!S. 
C. 267, 66 SE 286 (no statute men- 
tioned). (2) Under Code Civ. Proe. 
(1902) § 294, the power to amend the 
summons and pleading includes the 
power to bring in new parties. E. A. 


Beall Co. v. Weston, 83 S. C. 491, 65 
SE 823. 
[ec] General statute giving the ref- 


eree the same powers as the court 
(Rev. St. § 5213), confers the right to 
make new parties. Guthrie v. An- 
gosta Milling Co.,. 17 Gh. Cir: Ct. 256, 
9 Oh. Cir. Dec. 739. 


42. Newman v, Marvin, 12 Hun (N. 
Ye) F280: 

43. Newman v. Marvin, 12 Hun (N. 
yO )E2 aoe 

44. Dixon v. Roessler, 76 S. C. 415, 
57 SE 203. 

45. Wood v. Swift, 81 N. Y. 31 (so 


holding, where the order bringing in 
the parties as defendants was grant- 
ed in a case which could not be re- 
ferred without consent of all the par- 
ties, and had been finally submitted 
to a referee for his decision upon the 
merits). 


46. Cross references: 

Amendment of pleading after subinis- 
sion to, or report of, referee see 
Pleading § 619. 

Pleading limitations as defense before 
iy see Limitations of Actions 

Pleadings generally see Pleading 49 

J Dingle 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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before him are determined largely by the terms of 
the governing statutes and the order of reference,*? 
and in a number of jurisdictions in the case of ref- 
erences to determine issues,*® the statutes give to the 
referee the same power over the pleadings that the 
court has.*® Jn the absence of or without reference 
to any statute, a referee to whom an action has been 
referred cannot rule on a demurrer to a pleading®® 
or strike out an amendment to a pleading allowed 
by the court,®>! and where the statute does not give 
express authority therefor,°? he cannot permit a 
defendant in default to file an answer®* except by 
consent.>*+ Yet where @ case is referred to a referee 
to pass on all the issues of law and fact,®° it is his 
duty to rule specifically on all demurrers filed to the 
pleadings.°® Since an objection that a complaint 
or defense is insufficient in law may be raised at 
any stage of the proceedings,°* it has been held that 
the referee has the power to dismiss a complaint 
which fails to state a cause of action,®® or, in a 
proper case, to award judgment on the pleadings.®® 
In at least one jurisdiction where the statute gives 
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the court has, it has been held that a referee may rule 
on a demurrer even after the court has already passed 
thereon.*° On the other hand it has been held that. 
the decision of the court on a demurrer, being un- 
reversed, is binding on the referee.*+ The referee 
may disregard all such formal defects in the plead- 
ings as might be amended if the case was tried by 
the court.®? 


Referee to take testimony and report the same and 
his findings of fact has no authority to rule on the 
sufficiency of the complaint.®* 


~ [§ 121] b. Amenaments and Additional Plead- 
ings.°* Jn the absence of statutory provision there- 
for, the referee is without power to allow amendments 
to the pleadings in cases submitted to him for hear- 
ing.®> There are statutes in many jurisdictions, 
however, which give to the referee the same power 
as the court has to allow amendments to pleadings 
or the filing of additional pleadings,®°® and in the 
notes below will be found cases in which the pro- 
priety of allowing or disallowing amendments was 


to the referee the same powers over pleadings as 


47. See cases infra this section. 
48. See supra §§ 11-35. 

49. See statutory provisions. 

50. Perseverance Min. Co. v. Bis- 


aner, 87 Ga. 198, 13 SE 461. 


[a] Reason for rule.—‘If the dec- 
laration was insufficient, the demurrer 
should have been made to the superior 
court, before a reference to an audi- 
tor was applied for. If this [demur- 
rer] had been good in law, the judge 
would have sustained it, and dis- 
missed the case, and saved the trouble 
and expense of a hearing before an 
auditor.’”? Perseverance Min. Co. v. 
Bisaner, 87 Ga. 193, 13 SEH 461, 462. 


Sli Rusk va bull, Ii Ga. 722,45 
SE 42. 


52. See statutory provisions; 
eases infra this note. 


[a] In Iowa.—Code § 3738, pro- 
vides that a referee shall stand in the 
place of the court and shall have the 
same power so far as necessary to 
discharge his duty. Section 3739 pro- 
vides that the trial by referee shall 
be conducted in the same manner as 
by the court, and that the referee 
shall have the same power to allow 
amendments to pleadings. Section 
3748 provides that the form of pro- 
cedure which, in the court itself, reg- 
ulates service, pleading, proof, trial, 
and the preparation, progress and 
method of each of these shall obtain 
before the referee. Plaintiff in an 
action to quiet title was allowed by 
the referee to file a reply to defend- 
ant’s substituted answer and cross 
petition on the day the case came on 
for hearing. It was held that as a 
trial court would have had the power 
to permit the filing of the reply, under 
the direct provisions of §§ 3738 and 
3739, which must be construed togeth- 
er, the referee had the same power. 
‘Poitevin v. Binnall, 148 Iowa 249, 125 
NW 653. 


[b] In New York the code express- 
ly provides that upon a trial of an 
issue of law the referee exercises the 
same power as the court to permit a 
party in fault to plead anew or amend. 
Civ. Pract. Act § 469. 


53. Jones v. Beaman, 
259, 23 SE 248. 

[a] Statutory authority to amend 
pleadings (see infra § 121) does not 
confer authority on the referee to per- 
mit a defaulting defendant to file an 
answer. Jones v. Beaman, 117 N. 
C. 259, 28 SE 248. 


54, Jones v. Beaman, 117 N. C. 259, 


and 


De SeIN ge Ce 


considered.®* 


23 SE 248. 

55. See supra §§ 11-35. 

56. Wilkes v. Carter, 149 Ga. 240, 
99 SE 860. ' 

Waiver of objection by permitting 
party to introduce evidence in support 
of pleading see infra § 144 note 98 [a]. 

57. See Pleading § 1216. 

58. Coffin v. Reynolds, 37 N. Y. 640; 
Erhard v. Kings County, 386 NYS 656. 

Dismissal and nonsuit generally see 
infra § 141 

59. Schuyler v. 
309,,10 AmR 609. 

[a] Thus a referee may give judg- 
ment for plaintiff upon the pleadings, 


Sai Cla5s ROL IN Ys 


| if the answer does not state facts 


sufficient to constitute a. defense. 
Schuyler v. Smith, 51 N. Y. 309, 10 
AmR 609. 

60. Franklin Phosphate Co. v. In- 
ternational Harvester Co., 62 Fla. 185, 
57 S 206, AnnCas1913C 1247. 


[a] Buling on demurrer by court 
is not res judicata preventing the ref- 
eree from ruling’ thereon subsequent- 
ly. Franklin Phosphate Co. v. Inter- 
national Harvester Co., 62 Fla. 185, 57 
S 206, AnnCasi913C 1247. 


61. Sherman vy. Jenkins, 
593, 24 NYS 186. 


62. Myers v. York, ete., R. Co., 17 
HY Gas. No. 97997.) 2 Curt. 28> [aft 18 
How. 246, 15 L. ed. 380]. 

63. Belmont Min., etc., Co. v. Costi- 
gan, 21 Colo. 471, 42 P 647. 

64. Cross references: 
Adjournment to apply for amendment 

see Supra § 118. 

Allowance of amended account to be 
filed by executor or administrator 
see Executors and Administrators 
§ 2463 note 15. 


70 Hun 


Amendment to add or strike parties: 


see supra § 119 
Waiver of objections see supra § 116. 


65. Dela Riva v. Berreyesa, 2 Cal. 
195; Child v. Eureka Powder Works, 
44 N. H. 354; Merrill v. Russell, 12 
N. H. 74; Eldred v. Hames, 115 N. Y. 
401, 22 NE 216 (where it was said 
that in New York the power of amend- 
ment was first conferred upon ref- 
erees by Code [1857] § 272); Holmes 
v. Slocum, 6 HowPr (N. Y.) 217, Code 
RepNS 380 (prior to amendment to 
code giving such right). 


[a] Immaterial defects in the dec- 
laration may be overlooked by the 
referee although he has not the power 
to allow them to be amended. Myers 


This power to permit amendments 


Vin VOLES POtC Rs COL. Lo CASINOS 
9,997, 2 Curt. 28 [aff 18 How. 246, 15 
L. ed. 380] (dictum). 


66. See statutory provisions. 


[a] In Ohio, under the broad pow- 
ers given to the referee by the statute, 
he has the autherity to allow an 
amendment to a pleading, providing 
it does not substantially change the 
cause of action or defense, even 
though such authority is not express- 
ly granted by the statute. Guthrie v. 
Angosta Milling Co., 17 Oh. Cir. Ct. 


256; 9 Oh. Cir) Deci, 739; "Caples. 
Crane, 13 Oh. A. 317. 
{b] In South Carolina.—Under 


Code Civ. Proc. (1902) § 294, giving 
referees the same power to allow 
amendments to pleadings as the trial 
court, and Civ. Code (1902) § 976, giv- 
ing masters in equitable cases power 
to grant amendments to the pleadings, 
on a reference of the issues of law 
and fact the master could allow 
amendments; and Civ. Code (1902) § 


(973, requiring the master to execute 


the orders of the court upon reference 
conformably to the practice of ‘the 
court, and the term of the order, 
which referred the issues under the 
pleadings, did not abridge such power. 
HY. A: Beall Co. v. Weston, 83 S, €. 
491, 65 SE 823. 


67. See cases infra this note. 


[a] Amendments which the court 
might allow generally (see Pleading 
§§ 581-782) may :be allowed by the 
referee. Smith v. Pelott, 18 NYS 301 
(amendment to answer after com- 
plaint has been amended). 


[b] Amendment which would pro- 
mote justice should be allowed. Van 
Ness v. Bush, 14 AbbPr (N. Y.) 338, 22 
HowPr 481; Hamer vy. Davyid, 124 S. 
CPO Melee, SOs 


[c] Amendment alleging special 
rather than general property in a 
replevin suit (see Replevin [34 Cyc 
1489 note 8]) may be allowed by a 
referee authorized by consent to pass 
upon all questions of law and fact, 
the same as though the case were tried 
by the court. Tackaberry vy. Gilmore, 
57 Nebr. 450, 78 NW 382. 


[d] Amplifying plea of payment to 
show method of payment is properly 
allowed by anamendment. McLaugh- 
lin v. Webster, 141 N. Y. 76, 35 NE 
1081. 


[e] Complaint, in suit to reform 
deed executed by decedent to his wife 
and daughter and the children of a 
deceased daughter and for a sale of 
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of the pleadings or the filing of additional plead- 
ngs, however, is not an absolute one,®* being sub- 
ject to statutory limitations®® and being generally 
confined to such amendments as do not materially 
change, or add to, the cause of action or defense?®* 


the land and division of the proceeds 
among the parties in interest, may be 
amended during the hearing before 
the master appointed by the insertion 
of additional allegations to determine 
‘the rights of the wife and children 
and grandchildren to the proceeds of 
the sale of the land, and to equalize 
the shares of the heirs at law of the 
decedent. Erskine v. Markham, 84 
S. C. 267, 66 SE 286. 

[f] Refusal of amendment under 
mistaken belief of referee that he had 
‘no power to allow amendments is not 
error where it does not appear that 
the amendment sought would have 
been granted in any event. Patchin 
Vs Peck, 38 N.Y. 39. 

[g] Order of reference as limiting 
power.—(1) An order of reference, 
made pursuant to an agreement that 
the cause and all matters in contro- 
versy therein ‘as the issues are now 
made up” be referred, is not a limita- 
tion upon the statutory power of the 
referee as to amendments and the fil- 
ing of additional pleadings. Jackson- 
ville, ete., R. Co. v. Lockwood, 33 Fla. 
His, Lowe s2e. . (2) Order “as fixing 
Baone of referee’s power, see supra § 

oO. 

[h] Confirmation of order allowing 
amendment unnecessary.—Knapp v. 
Fowler, 26 Hun (N. Y.) 200. 

{i] Amendment before trial.—A 

motion before a referee, for amend- 
ment of the complaint, being made on 
the day agreed on by the parties as 
the first. day for hearing the refer- 
ence, is to be regarded as made at the 
peginning of the trial, and not before 
it. And where, at the beginning of a 
trial before a referee, which is to go 
on from day to day, as provided in the 
order of reference, a motion to amend 
the complaint is made, the amendment 
‘is made at the trial, although the mo- 
tion is not decided till another day of 
the hearing. Barnum v. Williams, 91 
App. Div. 464, 86 NYS 821. 
’ [j] Other instances of amend- 
ments held proper.—Price v. Brown, 
112 N. Y. 677 mem, 20 NE 881 mem, 2 
Sily.. A. 143 [aff 41 Hun 646, 5 NYSt 
tic. Price v, Brown, 98 IN. Yi. 388 
(striking portion of complaint); 
Grattan v. Metropolitan L. Ins. Co., 80 
N. Y. 281, 36 AmR 617 (amendment 
changing allegations that proof of 
loss was made to one that require- 
ment of proof was waived); Bennett 
‘'v. Lake, 47 N. Y. 93 (amendment to 
insert word ‘‘knowledge”’ in answer 
denying “information to form a _ be- 
jief”’); Perry v. Levenson, 82 App. 
Div. 94, 81 NYS 586 [aff 178 N. Y. 559 
mem, 70 NE 1104 mem] (amendment 
showing specifically alterations made 
in place of allegation bunching altera- 
tions); Smith v. Rathbun, 13 Hun 47 
‘[rev on other grounds 75 N. Y. 122]; 
Dunnigan v. Crummey, 44 Barb. (N. 
Y.) 548; Hall v. Abells, 10 NYS 581 
(amendment to answer); Blanton v. 
‘Bostic, 126 N. C. 418, 35 SE 1035. 


68. See cases infra this section. 


69. See statutory provisions; and 
cases infra this note. 

{a] Set-off.—Where, at a hearing 
held after the final adjournment of 
the court, defendant asked leave of 
the referee to file a brief statement 
alleging certain set-offs, the referee 
properly refused to receive such 
statement, since it was not filed dur- 
ing the term required by statute. In- 
graham v. Berliawsky, 128 Me. 307, 
147 A 227 (Rev. St. c 87 § 74). 


',70. Fla.—Jacksonville, etc., R. Co. 
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v. Lockwood, 33 Fla. 573, 15 S 527. 


N. Y.—National SS. Co. v. Sheahan, 
122 N. Y. 461, 25 NE 858, 10 LRA 782; 
Price v. Brown, 112 N. Y. 677 mem, 
20P NE S8ie ea Sllve eA Lass wi RiCeways 
Brown, 98 N. Y. 388; Bockes v. Lans- 
ing, 74 N. Y. 487 [aff 13 Hun 38]; Con- 
way v. Farish-Stafford Co,, 157 App. 
Div. 481, 142 NYS 572; Kelly v. St. 
Michael's Roman Catholic Church, 148 
App. Div. 767, 188 NYS 328; Collins 
v. St. Lawrence Club, 123 App. Div. 
207, 108 NYS 287; Perkins v. Storrs, 
114 App. Div. 322, 99 NYS 849; Bar- 
num yv. Williams, 91 App. Div. 464, 86 
NYS 821; Perry v. Levenson, 82 App. 
Divs, 94) Si Neves: 58iGe Latte lesmiNin ¥4 
559 mem, 70 NE 1104 mem]; Shaw v. 
Bryant, 65 Hun 57, 19 NYS 618; Wil- 
cox v. Onondaga County Sav. Bank, 
40 Hun 301; Riley v. Corwin, 17 Hun 
GNLG Yo Sone blond. v. Mord, 53) Barbs 
525, ~85. HowPr 321; Dunnigan v. 
Crummey, 44 Barb. 528; Woodruff v. 
Hurson; $2." Barb. 557°" Sinclair vy. 
Neill, 3 Thomps. & C. 74; Dougherty 
Me  Vallotton;—23° N. oY. Super: 255; 
Woodruff v. Dickie, 28 N. Y. Super. 
619, 31 HowPr 164; Livermore v. 
Bainbridge, 44 HowPr (N. Y.) 357 
[aff 14 AbbPRNS 227]. 

Oh.—Caple v. Crane, 13 Oh. A. 317. 


Pa.—Wilmore v. Scranton, 4 LTNS 
93. 


S. C.—Southern Engine & Boiler 
Works v. Dicks, 101 S. C. 462, 86 SH 
= Mason vi Johnson, V3 S) Cl 20. 


“The amendment contemplated a 
new defense pro tanto, and to the ex- 
tent proposed would have changed 
the defense, and the referee, there- 
fore, had not jurisdiction over the 
motion, and an amendment, as asked, 
by direction of the referee, would 
have been irregular.”’ Woodruff v. 
Hurson; 132) Barb. CN. ¥.) 557756 


[a] Effect of consent to amend- 
ment.— Where defendant consents to 
the decision by a referee of a motion 
to amend the complaint, he cannot aft- 
erward contend that the amendment 
was such that it could only be allowed 
at. special term, Perkins v. Storrs, 
114 App. Div. 322,°99, NYS 849. 


[b] Reference to vice-chancellor 
of a motion to dissolve an injunction 
does not empower him to authorize 
an amendment of the bill. Cowman 
y. Lovett, 10 Paige (CN. Y.) 559. 


[ec] Statute of limitations.—(1) 
The referee has the power to allow an 


amendment to the pleading setting 
up the. statute of limitations. Mason 
vy. Johnson, 13 S. Cc. 20. (2) The re- 


fusal of a referee to permit the filing 
of a plea of the statute of limitations 
is not error where neither evidence 
tending to establish such a plea has 
been introduced by one of the parties 
nor an offer of Such evidence been 
made by the party asking leave to file 
such plea, Jacksonville, ete., R. Co. 
v. Lockwood, 33 Fla. 573, 15 S 327. 
(3) Statute of limitations constitutes 
a distinet new defense, and cannot be 
set up by amendment in the first in- 
stance before areferee. Riley v. Cor- 
win, 17 Hun (N. Y.) 597. (4) Amend- 
ments to set up statute of limitations 
bine s see Limitations of Actions 
740. 


[d] Amendment presenting new 
issue, after evidence finally closed, not 
allowable without giving adversary 
opportunity to produce further evi- 
dence to meet such issue. Myers vy. 
Brn 142 App. Div. 658, 127 NYS 
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so as to result in prejudice to the adverse party."! 
This power of a referee to allow amendments in- 
cludes the power to amend a pleading by conform- 
ing it to the facts proved’? or proposed to be 


[e] Amendment held proper.—(1) 
Amending a complaint so as to allege 
partial performance of a contract and 
excuse for the nonperformance of the 
remainder in place of an original al- 
legation of complete performance does 
not result in a change in the cause of 
action. Barnum y. Williams, 91 App. 
Div. 464, 86 NYS 821. (2) Striking 
the word “fraudulently” from a com- 
plaint in am action for breach of war- 
ranty does not change the cause of 
action. -Bosworth v. Higgins, 4 Silv. 
Sup. 203, 7 NYS 210. (3) In an action 
by the assignee of a depositor to re- 
cover of defendant savings bank cer- 
tain deposits, the referee properly 
allowed the bank to amend its answer 
by setting up a general denial. Wil- 
cox v. Onondaga County Say. Bank, 40 
Hun ‘(Ne YY.) 30d: 


{[f] Amendments held improper.— 
(1) An amendment changing an action 
from one for the use and occupation 
of real property to one for money had 
and received is beyond the authority 
of the referee. Joslyn v. Joslyn, 9 
Hun (N. Y.) 388. (2) An amendment 
changing an action to rescind a pur- 
chase of real property because of 
fraud to an action for damages ‘based 
on fraud is improper. Sinclair v. 
Neill, 1 Hun (N. Y.) 80, 3 Thomps. & 
C. 74. (3) On the reference of a peti- 
tion by a testamentary trustee, for 
leave to mortgage the trust property 
and to permit its improvement to con- 
form to the tenement house law (Con- 
sol. Laws, c. 61), the referee could 
not allow an amendment to the peti- 
tion so as to admit evidence as to the 
advisibility of other improvements. 
In re Windsor Trust Co., 142 App. Div. 
772, 127 NYS 586. (4) A referee has 
no power to permit an amendment 
to a complaint to enforce against a 
father personally a claim, or some 
part of it, which by the original com- 
plaint was sought to be charged only 
upon the funds or securities in the 
hands of a trust company. Shaw v. 
Bryant; 65 Hun 5%; 19 NYS 68) (Gb) 
A referee has no power to amend a 
complaint on the trial so as to change 
the cause of action from one for equi- 
table relief to one of ejectment. 
Bockes v. Lansing, 74 N. Y. 437 [aff 
13 Hun 38]. 


Whether new cause of action or de- 
fense is set up generally see Pleading 
§§ 628-782. 


71. Bosworth v. Higgins, 4 Silv. 
Sup. 203, 7 NYS 210; Southern, etce., 
Boiler Works vy. Dicks, 101 S. C. 462, 
86 SH 18. 


[a] Burden of proof.—The party 
resisting a motion to amend before a 
master during the trial must- show 
that he would be misled or surprised 
thereby to his prejudice. Southern 
Engine, ete., Works v. Dicks, 101 S. 
C. 462, 86 SE 18. 


72. General Electric Co. v. Nation- 
al, Contracting Co., 178 N. Y. 369, 70 
NE 928; Mclaughlin v. Webster, 141 
N. Y. 76, 35 NE 1081; Chapin vy. Dob- 
son, 78 N. Y. 74, 34 AmR 512; Dennis 
v. Coman, 61 N. Y. 642; Divoll v. Hen- 
ken, 48 N. Y. 672; Secor w. aw, 4 
Abb. Dec. 188, 3 Keyes 525, 3 Transcr. 
A. 328, 33 HowPr 618 note [aff 22 N. 
Y. Super. 163]; House v. Howell, 3 
Silv. A. 455, 6 NYS 799; Stroock Plush 
Co. v. Talcott, 150 App. Div.343, 134 
NYS 1052; Peo. v. Albion Cider, etc., 
Co., ‘133, App. Div.,865, 118 NYS 15; 
Perkins v. Storrs, 114 App. Div. 322, 
99 NYS 849; Smith v. Rathbun, 13 
Hun 47 [rev on other grounds 75 N. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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proved,** provided such amendment does not sub- 
stantially change the cause of action or defense,?* 
and providing the variance between the original 
pleadings and the proof is not material.7° The ref- 
eree may allow an amendment of the bill of par- 
ticulars,*® or the substitution of a new bill,** or 
the amendment of the complaint by affixing a bill 
which had been served,’* particularly where an 
amendment to the pleading of the adversary has been 
allowed.7® On the other hand, the power to permit 
an amendment does not authorize him to allow a sup- 
plemental pleading to be filed..° An amendment 
of a complaint upon the trial, the effect of which is 
to number separately and state in appropriate counts 
the several causes of action alleged in gross, and the 
excision of unnecessary matter, is proper and within 
the power of the referee;*! but a referee has no 
power, during the progress of the trial, to permit an 
amendment by way of counterclaim to defendant’s 
answer.®? If there is no objection made, a referee 
may reserve his decision on a motion for leave to 
amend and grant it when he makes his finding.** 


Application to court. The power of a referee to 
grant amendments is not exclusive of, but concur- 
rent with, the power of the court,** and the referee 
may grant an adjournment to allow a party to apply 


Y. 122]; Dunnigan v. Crummey, 44 


Barb. (N. Y.) 528; Dougherty v. Val+-| A. 
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(N. Y.) 272, 3 Keyes 533, 3 Transer. 
297, 4 AbbPrNS 438. 


[53 C.J.) 729 
to the court for an amendment,®® especially where 
the amendment is one which he has no power to al- 
low.8® Thus if the amendment is one changing the 
cause of action or adding another cause or defense, 
it seems that the referee should adjourn the trial so 
as to enable the party to apply to the court for the 
relief sought;87 but even the court cannot permit 
an amendment setting up new defenses after the 
report has been filed and confirmed.** ‘ 


Discretion. The allowance or disallowance of 
amendments rests in the discretion of the referee,*® 
subject only to review for abuse thereof.°°® 


Incorporating amendment. When leave to amend 
is granted, the amendment should be incorporated 
into the pleading and the amended pleading should 
be served on the adverse party.®+ 

Amendment to meet amendment. Where an 
amendment to a pleading is allowed by the referee 
which has the effect of surprising or misleading the 
adversary, an opportunity to amend his pleading 
to meet the change should be granted the latter;?? 
although a refusal by the referee of such an oppor- 
tunity is not error where the application does not 
show that the party was misled.°* 

Terms. Referees may impose terms on granting 
the amendment,®* and may allow costs.°> Where 


eree as to his power to allow amend- 
ments in refusing an amendment, and 


lotton, 38 N. Y. Super. 455; Hoyt v. Y x ; not the exercise of discretion, war- 
Hoyts 206 NS Yn Super pollo Clockey..v. bs aoa ne eee hy a Rah rants a reversal of the order of re- 
International Rubber Clothing, ete., | 975°". ‘Ke vin v.. Wood, 3 Abb. Dec.| fusal, Hamer v. David, 124 S. C. 391, 
Co., 22 Misc. 518, 49 NYS 1014, Flynn | 7/4, 2, Ren 3 Transcr. A. 297,| 117 Sm 807. 

v. Westmayer, 14 NYCivProc 135, 4 : ; [b] It is not error for a referee to 


NYS 188; Union Bank v. Mott, 10 Abb 80. 
Pr (N. Y.) 372, 18 HowPr 506, 19 How 
‘Pr 114 [mod on other grounds 11 Abb 
Pr 42, 19 HowPr 267]; Lamb v. Zun- 


dell, 78 Vt. 232, 62 A 33; South Caro- 


81. 


; 79) 82. Collins 

lina Re Co: va. Barrett, 2127S.) C.2173; ; : 

Gilbank vy. Stephenson, 31 Wis. 592. 123 App. Diy. 
83. Chapin 


[a] MIlustration—A complaint al-| 34° AmspR 512. 


Lyon v. Isett, 34 N. Y. Super. 
41, 11 AbbPrNS 353, 42 HowPr 155. 


Peo. v. Albion Cider, etc., Co., 
133 App. Div. 865, 118 NYS 15. 


v. St. Lawrence Club, 
207, 108 NYS 287. 


V« Dobson, 78 N. Y. 74, | Lepore 


deny a motion by a defendant to 
amend his pleadings so as to demand 
certain specific relief, where that re- 
lief is demanded in defendant’s origi- 
nal pleading and the facts are all be- 
fore the referee and are settied by his 
Young v. Valentine, 177 N. 
. 847, 69 NE 643. 


leging defendant to be a domestic cor- 
poration is properly amended to con- 
form to proof showing defendant to 
be a foreign corporation. Clockey v. 


International Rubber Clothing, etc., 
Co., 22 Mise. 518, 49 NYS 1014. 
73. Smith v. Rathbun, 13 Hun 47 


[rev on other grounds 75 N. Y. 122]. 


74, Chapin v. Dobson, 78 N. Y. 74, 
34 AmR 512; Myers v. Brown, 
App. Div. 658, 127 NYS 374 [aff 206 
N. Y. ‘718 mem, 100 NE 1130 mem]; 
Perkins v. Storrs, 114 App. Div. 322, 
99 NYS 849; Dougherty v. Vallotton, 
38 N. Y. Super. 455; Hayt v. Hoyt, 
21N. Y. Super. 511; Fortunato v. New 
York, 2 Mise. 406, 21 NYS 963 [rev on 
other grounds 147 N. Y. 277, 41 NE 
572]; Oregon SS. Co. v. Otis, 59 How 
Pr (N. Y.) 254; Lamb v. Zundell, 78 
Vt. 232, 62 A 33. And see cases supra 
notes 72, 73. 


[a] Change from money had and 
received to work, labor, and services is 
properly refused by the referee. Ore- 
gon SS. Co. v. Otis, 59 HowPr (N. Y.) 
254. 


75. Dunnigan v. Crummey, 44 Barb. 
(N. Y.) 528; Union Bank v. Mott, 10 
AbbPr (N. Y.) 372, 18 HowPr 506, 19 
HowPr 114 [mod on other grounds 11 
AbbPr 42, 19 HowPr 267]; Oregon SS. 
Co. v. Otis, 59 HowPr (N. Y.) 254. 


[a] Correction of immaterial vari- 
ance is as far as the referee may go 
in allowing an amendment to plead- 
ings. Union Bank vy. Mott, 10 AbbPr 
(N. Y.) 372, 18 HowPr 506, 19 HowPr 
114 [mod on other grounds 11 AbbPr 


42, 19 HowPr 267]. 

76. Williams v. Davis, 7 NYCiv 
Proc 282. Y 

77. Melvin v. Wood, 3 Abb. Dec. 


142° 


84. Bullock vy. Bemis, 40 Hun 623, 
2NYSt 189. 
. 85. See supra § 118 note 21. 
See supra § 118 note 22. 
Niagara County Nat. Bank v. 
CNeY DbTs). Wiley: ve 
Brigham, 16 Hun (N. Y.) 106;- Sin- 
clair v. Neill, 1 Hun (N. Y.) 80. 


88. Milner v. Mutual Ben. Bldg. 
Assoc., 104 Ga. 101, 30 SE 648. 
gs9. Young v. Valentine, 177 N. Y. 


347, 69 NIX 643; McLaughlin v. Web- 
ster, 141 N. Y. 76, 35 NE 1081; Barnes 
v.. Browns, 130, NezY.¢ 372; 29 Ne 7605 
Pheenix Warehousing Co. v. Badger, 
67 N. Y. 294; Bennett v. Lake, 47 N. 
Y. 93; Melvin v. Wood, 3 Abb. Dec. 
GND YD) 27 2523. Keyes 533,31) Transer. 
A. 297, 4 AbbPrNS 438; Haight v. 
Littlefield, 71 Hun 285, 24 NYS 1097 
[aff 147 N. Y. 338, 41 NE 696]; Hall 
v. Abells, 57 Hun 589, 10 NYS 581; 
Smith v. Rathbun, 13 Hun 47 [rev on 
other grounds 75 N. Y. 122]; Brett 
v. Brooklyn First Universalist Soc., 
63 Barb. (N. Y.) 610; Woodruff v. 
Hurson, 32 Barb. (N. Y.) 557; Dough- 
erty v. Vallotton, 38 N. Y. Super. 455: 
Secor v. Law, 22 N. Y.-Super. 163 [aff 
4 Abb. Dec. 188, 3 Keyes 525, 3 
Transcr. A. 328, 33 HowPr 618 note]; 
Price v. Brown, 98 N. Y. 388; Smith 
v. Pelott, 18 NYS 301; Hochstetter v. 
Isaacs, 44 HowPr (N. Y.) 495; Mason 
v. Johnson, 13 S. C. 20; Walsh Lum- 
ber Co. v. Chaney, 67 Wash. 583, 122 
PLO 2s eit Cyc]. 

90. Hamer v. David, 124 S. C. 391, 
117 SE 807; Walsh Lumber Co. v. 
Chaney, 67 Wash. 583, 122 P 10, 12 
Leitrey.ei? 

[a] Misconception of law by ref- 


91. Livermore v. 
AbbPrNS (N. Y.) 227. 


92. Edwards v. Cheraw, 
Co., 32 S. C. 117, 10 SE 822. 


{a] It is error to permit amend- 
ment of the complaint. at the trial of 
an action for nondelivery of goods 
alleging nondelivery of other goods, 
without giving defendant time to an- 
swer. Edwards v. Cheraw, etc., R. 
Cov, 32) S.1Ce 117, 10 "SHES 22: 


Bainbridge, 14 


ete; RR: 


93. Dunnigan v. Crummey, 44 Barb. 
(N. Y.) 528. 
94. Grattan v. Metropolitan L. Ins. 


Co., 80 N. Y. 281, 36 AmR 617; Smith 
v. Rathbun, 75 N. Y. 122; Barnum v. 
Williams, 91 App. Div. 464, 86 NYS 
821; Flynn v. Westmayer, 14 NYCiv 
POC WSO Ia NOS Pesce 


[a] _ Thus a referee may, on an ap- 
plication to amend the complaint on 
trial by inserting material allegations 
as to which no proof had been given, 
impose, as a condition, that defend- 
ant be permitted to answer or demur 
to the amended complaint. Smith v. 
Rathbun, 75° N:; YW. 122 


95. Grattan v. Metropolitan L, Ins. 
Co., 80 N. Y. 281, 36 AmR 617; Perry 
v. Levenson, 82 App. Div. 94, 81 NYS 
586 [aff 178 N. Y. 559, 70 NE 1104]. 


[a] Sufficiency of costs.—An al- 
lowance of fifty dollars’ costs on an 
amendment which did not materially 
change the cause of action stated in 
the complaint is sufficiently liberal. 
Perry vy. Levenson, 82 App. Div, 94, 
81 NYS 586 [aff 178 N. Y. 559 mem, 
70 NE 1104 mem]. 


[b] By accepting costs a party 
waives an objection, if any exist, to 
the allowance of an amendment. 


730 [53 C.J.] 


an amendment has been allowed on condition that the 
opposing party be permitted to answer or demur to 
the amended complaint, such party is estopped from 
questioning the power of the referee to authorize 


the demurrer.®® 


[§ 122] 8. Reception of Evidence®’—a. Applica- 
The trial before the referee 
being conducted in the same manner as if before a 
judge®® the rules regulating the reception of evi- 
dence at trials before a court,®® generally regulate 
the reception of evidence at the trial before a ref- 
eree! unless there is an agreement” or order® other- 
There are cases, however, holding that refer- 
ees are not bound by the strict laws of evidence,* 
especially where the reference is only an aid to the 
court and not to hear and determine,°® 
less limited by the agreement to refer and the rule 
No paper should be 


bility of General Rules. 


wise. 


of reference made thereon.® 


REFERENCES 


tion.11 


at least un- 


admitted into evidence where the opposing party has 


Grattan v. Metropolitan L. Ins. Co., 
80 N. Y. 281, 36 AmR 617. 


hao Smith v. Rathbun, 75 N. Y. 

97. After close of trial or hearing 
see infra § 134. 

98. See supra § 110. 

99. Trial before a jury see Trial 
[38 Cyc 1326 et seq]. 

“Trial by court without jury see 
Trial [38 Cyc 1938 et seq]. 

1. Cal.—De la Riva v. Berreyesa, 
me Cale 95; 


Me.—Frison v. De Peiffer, 83 Me. 


71, 21 A 746; Silver v. Worcester, 72 
Me. 322; Paine v. Maine Mar. Ins. 
Co., 69 Me. 568 (auditor as distin- 


guished from referee). 


N. H.—Boston, etc., R. Co. v. State, 
76 N. H. 86, 79 A 701. 


N. Y.—Smith v. Kirtland, 45 ap 
Div. 25, 60 NYS 812; In re Windsor 
Trust Co., 142 App. Div. 172,127 NYS 
586; Youmans v. Forsythe, 86 Hun 
370, 38 NYS 474; Mutual L. Ins. Co. 
v. Anthony, 50 Hun 101,°4 NYS 5015 


Terry v. McNiel, 58 Barb. 241; Peck 
v. Yorks, 47 Barb. 137; Spear Vv. 
Myers, 6 Barb. 445; McAllister v. 


Case, 14 Daly 385, 13 NYSt 141. 


Or.—Baker v. Woodward, 12 Or. 3, 
6 P 173; Bohlman v. Coffin, 4 Or. 313; 
Stimson v. Estes, 3 Or. 521. 


S. C.—Devereux v. McCrady, 49 S. 
©) 423, 2% SE 467. 


Vt. 4 Vt. 
131. 
[a] Thus where the declaration 


was on an account annexed, and de-, 


fendant pleaded a general denial, the 
auditor must hear the evidence of- 
fered to show that the subject was 
covered by a special contract. Fish- 
er y. Doe, 204 Mass. 34, 90 NE 592. 


{b] Presumptions.—It will be pre- 
sumed that referees properly rejected 
evidence where their reason for doing 
so does. not appear in their report. 
Hogaboom vy. Herrick, 4 Vt. 1381. 


{c] Translating foreign document. 
—When letters in a foreign language 
are put in evidence, it is not the duty 
of a referee to have them translated, 
and his refusal to do so would not 
be cause for setting aside his award, 
where he testifies that with the aid 
of his dictionary he understood the 
purport of the letters. Frison v. De 
Peiffer, 83 Me. 71, 21 A 746. 


{d] Certified copies of evidence.— 
When an original instrument is of- 
fered in evidence before a referee, and 
he makes a certified copy thereof, and 
tiles and returns the certified copy as 


an exhibit, such exhibit will not be 
disregarded, except in peculiar cases, 
there being no presumption that such 
copy is untrue. Bohlman y. Coffin, 4 
Or. 313. 

{e] Effect of nature of reference. 
—An order of reference for an ac- 
counting, reserving to the court all 
the issues that properly arise in the 
case, does not prevent the master 
from determining objections to tes- 


timony,. as provided by Code Civ. 
Proc, § 294. Devereux vy. McCrady, 
49 S. C. 423, 27 SE 467. 


{f] Tax appeals.—The common- 
law rules of evidence, being applied 
in tax appeals when tried by the 
court, are controlling, in the absence 
of agreement of the’ parties to the 


-contrary, when the appeal is referred 


under Pub. St. (1901) ¢@ 227 § 9, au- 
thorizing the supreme court, with the 
consent of the parties, to commit any 
cause to referees; section 10 provid- 
ing that referees shall proceed, un- 
less the parties otherwise agree, ac- 
cording to the rules of law or of 
equity, as the case may be, and ac- 
cording to the practice in court. Bos- 
ton, etc., R. Co. v. State, 76 N. H. 86, 
79 A 701 


2. Boston, etc., R. Co. v. State, 76 
INSEE SOF SALT OI 


3. -Calyert iv. Carter) 23. Mais 
Feige v. Babcock, 111 Mich. 538, 70 
NW 7. 


[a] Stating account on proofs al- 
ready in the case.—(1) Generally. 
Calvert v. Carter, 18 Md. 73. (2) 
When a bill for accounting had been 
pending six years, and ample oppor- 
tunity given to introduce evidence, 
it was proper in the decree for the 
account to prohibit the introduction 
of further proof before the commis- 
sioner. Feige v, Babcock, 111 Mich. 
538, 70 NW 7. 


4 Harding v. Wallace, 8 B. Mon. 
(Ky.) 536; Waterman v. Merrow, 94 
Me, 237, 47 A 157; Sanborn v. Paul, 
60 Me. 825; Smith v. Gorman, 41 Me. 
405; Livingston v. Combs, 1 N. J. L. 
42; Pierce v. Perkins, 17 N. C. 250; 
Hollingsworth vy. Leiper, 1 Dall. 
ses 161, 1 L. ed. 82. 


Peo, v. Ouderkirk, 120 App. Div. 
650, 105 NYS 134 (proceedings to re- 
view tax assessment); Peo. v. Rush- 
ford, 81 App. Div. 298, 801, 80 NYS 
891 (holding that a referee appointed 
to determine the issues raised by a 
return to a writ of certiorari issued 
to review an assessment on real prop- 
erty for the purpose of taxation “is 
only an aid to the court, and in the 
admission of testimony by such 
referee the rules are not held with 


on. 


[§§ 121-125 


had no opportunity to read or examine it.‘ 


[§ 123] b. Offer of ‘Proof. 
offers of proof® are applicable in the trial of cases 
before a referee.® 


[§ 124] c. Order of Proof. The order of proof 
is discretionary with the referee,!® it being within 
the discretion of the referee under some circumstanc- 
es to determine which party shall close the examina- 
It is also within his discretion to determine 
when testimony regarding the character of a wit- 
ness should-cease and when it may be resumed.*? 


Opinion testimony. Where one party has intro- 
duced the opinions of witnesses based on their own 
observation and on the evidence of other witnesses, 
the adverse party may properly be allowed to in- 
troduce similar testimony.?* 


[§ 125] d. Allowing Testimony Received by For- 


General rules as to 


the same strictness as upon the trial 
of common-law actions before a 
jury’’). 


Si Melendy v. Spaulding, 54 Vt. 
7. Passmore v. Pettit, 4 Dall. (Pa.) 
271, 1 L. ed. 830. 


8. See Trial [38 Cyc p 1329 et seq]. 


9. Lehigh Stove, etc., Mfg. Co. v. 
Colby, 120 N. Y. 640 mem, 24 NE 282; 
Burnett v. Phalon, 12 AbbPr (N. Y.) 
186, 21 HowPr 100; Clapp v. Wilson, 
5 Den. (N. Y.) 285. 


[a] Conditional offer.—An offer, 
by a party complaining of surprise, 
to give rebutting evidence, should be 
absolute and not be made to depend on 
a statement of the referees as to the 
effect on their minds of the evidence 
to be answered. Clapp v. Wilson, 5 
Den. CN. TY.) 285 \ 


_ [bh] Striking out offer.—It is with- 
in the discretion of a referee to strike 
out an offer of evidence, and require 
the party to put ‘his questions to the 
witnesses, and have them ruled up- 
Lehigh Stove, etce., Mfg. Co. v. 
Colby, 120 N. Y. 640, 24 NE 282. 


{c] Thus where the referee ex- 
cludes the offer, and the party making 
it, after asking a witness a few ques- 
tions,. renews “the offer which is ob- 
jected to by the other party ‘on the 
same grounds” and the objection sus- 
tained, the second ruling does not in- 
dicate that it was the intention of 
the referee to exclude the evidence 
embraced in the offer, where, on his 
first ruling, he distinctly stated that 
counsel for the party making the of- 
fer should put his questions to the 
witnesses, thus indicating it was not 
his intention to exclude the evidence 
embraced in the offer. Lehigh Stove, 
ete., Co. v. 
24 NE 282, 


10. Minn.—Thayer v. Barney, 12 
Minn. 502. 


Mo.—Wood v. Missouri Staats-Zei- 
tung Co., 3 Mo. A. 602. 

N.: Y.—Spear v. Myers, 6 Barb. 445; 
Gibson v. Pearsall, 1 E. D. Smith 90. 

Or.—Stimson v. Estes, 3 Or. 521. 


Pa.— Cramp v. Boyertown Burial 
Casket Co., 241 Pa. 15, 88 A 69. 


Reception of evidence after close 
of trial or hearing see infra § 134. 


11. Spear v. Myers, 6 Barb. (N. 
Y.) 445. 
Examination of witnesses before 
referee see infra § 139. 
12. See infra § 139 notes 24-36. 


13. Peck vy. ‘Gooberlett, 109 N. Y. 
180, 16 NE 350 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Colby, 120 N. Y. 640 mem, 


§§ 125-127] 


mer Referee To Stand on Substitution.14 Ordinari- 


ly it is improper to provide in an.order substituting . 


a new referee that the testimony taken before the 
former referee shall stand.1° But where a referee 
to take testimony is succeeded by a referee to hear 
and determine all issues of fact, the testimony taken 
by the former may be used as evidence by the lat- 
ter.1° And it has been held that removal of a ref- 
eree,1” for asking the parties to advance money on 
account of his fees, was properly made on condi- 
tion that the testimony taken before him of witnesses 
since removed from the jurisdiction might be read 
before the substituted referee, subject to objection 
as to competency or yelevancy.*® Where the refer- 
ence has terminated by reason of the disqualification 
of the referee after appointment,!® evidence taken 
by such referee cannot be used in the proceeding 
before the new referee.?° However, where the ref- 
eree has become disqualified by reason of his elec- 
tion as a judge and there has been no substitution, 
the court may, after the expiration of his term as 
judge, allow the parties to proceed with the reference 
on the evidence and proceedings as they stood when 
he was elected judge.?! 

[§ 126] e. Admissibility—(1) In General. 
referee is generally required to confine the evidence 
which he admits to such as would be legally admis- 
sible before the trial court?? and which deals with 


14. In equity see Equity § 771 
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The 


236), (2) since there the suit may be 
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the questions on which he is ordered to report?® and 
the agreement of all the parties present before the 
referee cannot make incompetent testimony valid 
against the rights of absent parties.*4+ By agree- 
ment the referee may be the final judge of all ques- 
tions as to the admissibility of evidence.?° He has 
a right to change his rulings as to the admissibility 
of evidence as often as he sees fit before the filing 
of his report,?® and an expression of doubt by the 
referee as to the competency of evidence which he 
actually admits into evidence and considers is not 
error.?* 


A referee appointed merely to take evidence 
should take all that is offered and leave it to the 
court to determine what is not competent.?* But 
if the reference is to report the evidence with the 
opinion of the referee as distinguished from a ref- 
erence merely to take testimony, the referee is not 
bound to take testimony which appears to him. to be 
not relevant to the issue.?° 


Affidavits are inadmissible where the witness can 
be sworn before the referee.®° 


[§ 127] (2) Discretion of Referee. The referee 
is entitled to exercise a judicial discretion as to the 
evidence to be admitted*+ and should not be com- 
pelled to admit, subject to objection, all the evidence 
which may be tendered.*? 


referee and required by the parties, 


notes 54-61. 


15. Heerdegen y. Loreck, 17 App. 
Div. 515, 45 NYS 585; Griffin v. Miner, 
54 N. Y. Super. 46; Lecocq v. Pottier, 

65 Hun 598,20 NYS 570, 


[a] Effect of stipulation.—Where 
it is stipulated that testimony taken 
before a former referee may be re- 
ceived before the one substituted, the 
latter’s refusal to allow witnesses 
whose testimony is so received to be 
reéxamined is a matter of discretion. 
Griffin v. Miner, 3 NYSt 521. 


iG eBetts nv.) ueccher, 1S. De 132, 
46 NW 193. 


17. Removal of referee see supra 
-§§ 99, 100. 

18. Topia Min. Co. v. Warfield, 145 
App. Div. 422, 129 NYS 1076 [aff 71 
Mise. 175, 129 NYS 887]. 


19. See supra § 109. 


20. Heerdegen v. Loreck, 17 App. 
Div. 515, 45 NYS 585 [dist Roberts 
v. White, 73 N. Y. 375; Countryman 
Wa Nortone al, sELuUne GN ay.) kd le 


21. Countryman v. Norton, 21 Hun 
GN anna 

22. Chenault v. Milan, 205 Ala. 
310, 87 S 537; Sarvis v. Childs Bond, 
ete., Co., (Ida.) 286 P 914; Silver v. 
Worcester, 72 Me. 322; Paine v. Maine 
Mut. Mar. Ins. Co., 69 Me. 568 (audi- 
tor as distinguished from referee); 
In ‘re Windsor Trust Co., 142 App. 
Div. 772, 127 NYS 586; Smith vy. Kirt- 
land, 45 App. Div. 25, 60 NYS 812; 
Youmans v. Forsyth, 86 Hun 370, 33 
NYS 474; Mutual L. Ins. Co. v. An- 
thony, 50 Hun 101, 4 NYS 501. 


[a] Opinion as evidence.—Where 
a cause was referred by. consent after 
it thad been partially tried by the 
court and some of the issues decided, 
ijt was error, on the hearing before 
the referee, to admit in evidence the 
opinion of the court, in which the 
judge expressed his views on some 
of the issues which had been sent to 
the referee. Youmans v. Forsyth, 86 
Hun 370, 33 NYS 474. 


{b] In Vermont the referee is not 
confined to such evidence as would 
be required under the issues in the 
trial court (Davis v. Campbell, 23 Vt. 


tried by the referee on the merits 
without strict regard to the pleadings 
in the case or the issues joined on 
the record (see supra § 106 note 52). 


{c] Testimony of witness on com- 
mission (1) which is evasive, irre- 
sponsive, untruthful, or which shows 
that ‘the witness has not fully and 
fairly answered the cross interroga- 
tories is properly rejected by _ the 
referee, Terry v. McNeil, 68 Barb. 
(GN a Gp PRL RE (2) Admissibility of 
depositions in general see Depositions 
§§ 343-378. 


[d] Testimony to establish de- 
mand barred by limitations should not 
be admitted. Dela Riva v. Berreyesa, 
2ICaly Ags. 


{e] Evidence not responsive to is- 
sues.—Under a petition by a testa- 
mentary trustee for leave to mort- 
gage the trust property in order to 
enable the trustee to make certain 
improvements on the buildings so as 
to conform to the tenement house 
law (Consol. Laws, c. 61), evidence 
was not admissible that certain other 
improvements, as the addition of 
wash tubs, would add to the rental 
value of the property. In re Wind- 
sor Trust.Co,;) 142 jApp. Divs 172, 127 
NYS 586. 


{f] Matters that must be affirma- 
tively pleaded are not admissible un- 
der a general denial. Chenault v. 
Milan, 205 Ala. 310, 87 S 537 (it is 
immaterial that some of these inde- 
pendent matters were set up in re- 
spondent’s answer to complainant’s 
interrogatories). ; 


Admissibility of evidence generally 
see Evidence 22 C. J. p 1 et seq. 


23. Swift v. Swift, 88 Hun 551, 34 
NYS 852; Atkinson v. Solenberger, 
112 Va. 667, 72 SE 727. 


{a] Thus in a suit by creditors 
to set aside a conveyance to a trus- 
tee for the debtor’s wife of land 
claimed to have been purchased with 
the debtor’s money, in’ which the 
debtor claimed compensation for man- 
aging the wife’s estate, where the 
court orders a reference of the ques- 
tion of compensation and any other 
matter deemed pertinent by the 


‘for withholding the same, 


the good faith of the execution of 
the deed to the wife is inadmissible. 
Atkinson vy. Solenberger, 112 Va. 667, 
72 SE 727. 


[b] Evidence properly received as 
within scope of order.—Where, in an 
action to recoyer dower and damages 
C commis- 
sioners to admeasure the dower make 
no formal report on the question of 
damages, and a reference is ordered 
to determine whether the commis- 
sioners considered such question and 
whether they made plaintiff full com- 
pensation therefor, the .referee can 
receive evidence as to the action and 
findings of the commissioners. Swift 
v. Swift, 88 Hun 551, 34 NYS 852. 


Issues, proof, and variance gener- 
ally see Pleading §§ 1144-1211. 


24  Sweeten’s Est., 4 LancLRev 
(Pa.) 54. 
25. Waterman v. Merrow, 94 Me. 


237, 47 A 157. 


26. Hembree v. Bolton, 
136, 128 SE 841. 

27. Jones v. Flynt, 159 N, C. 87, 
74 SE 817. 

28. Brotherton v. 
Nebr. 186, 15 NW 347; Fox v. Moyer, 
54 N. Y. 125; Jones v. Gilbert, 117 
App. Div. 775, 102 NYS 983; Frost 
v. Reinach, 40 Misc. 412, 81 NYS 246; 
Scott v. Williams, 14 AbbPr (N. Y.) 
70, 23 HowPr 393; Leland v. Morri- 


EPA Sy Or, 


Brotherton, 14 


son, 92.8. C. 501, 75 SEH 889, AnnCas 
1914B 349. 
[a] Illustration.—The referee on 


a reference to ascertain the amount 
of an attorney’s lien cannot pass on 
the competency of evidence, but must 
take what is offered, leaving its com- 
petency to the court. 'Frost v. Rei- 
nach, 40 Misc. 412, 81 NYS 246. 


29. Jones v. Gilbert, 117 App. Div. 
175, 102 NYS 983. 

30. Security F. Ins. Co v. Martin, 
15 AbbPr (N. Y.) 479. 

sl: Re Canadian’ Pac. R. Cos727 
Ont. A. 54, 20 CanLTOccNotes 58 

32. Re Canadian Pac. R. Co., su- 
pra. 

ta] Illustration.—On a reference 


132" [538 Cod] 

[§ 128] (3) Reserving Decision on Objections to 
Evidence; Conditional Admission.** Unless the 
parties consent to the reservation,** the referee must 
ordinarily rule on objections to the admission of 
evidence at the time when made and not reserve his 
decision until the final disposition of the ease,?° al- 
though there is authority to the contrary.°*® How- 
ever, the mere reservation of decision is not of it- 
self error?’ if before closing the case the referee 
makes his final ruling receiving or rejecting the eyi- 
dence;** nor is the failure to rule on the objection 
until the close of the case necessarily fatal,®® and 
the failure to object to a decision at such time may 
constitute a waiver.*® So the irregularity cannot 
be relied on where the evidence is in fact admissi~ 
ble,*? or the final decision is in favor of admitting 
the evidence,*” or the evidence is not caleulated to 
injure the objecting party,** or where it appears in 
the report that the referee did not base his decision 
on any of the evidence so objected to.4* The ref- 
eree may admit testimony as to a written contract 
subject to a motion to strike it out if it varied or 
altered the contract.4° Where evidence is admit- 


to settle the form of a lease, under | either 
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sustained or overruled the ob- 


[§§ 128-131 


ted conditioned on the later introduction of further 
evidence to make it competent, a failure to supply 
such additional evidence makes the evidence already 
admitted the subject of a motion to strike.*® Where 
after evidence is provisionally admitted with leave 
to have it stricken a statute, which affects the ad- 
missibility of such evidence, is passed and goes into 
effect before the motion for exclusion is made, the 
ruling of the referee should be based on the law as 
of the date of the motion.* 


[§ 129] f. Necessity of Introducing Documen- 
tary Evidence. Where the reference is merely to 
take and report the testimony, documentary evidence 
need not be offered before the referee but may be 
first offered at the trial.*® 

[§ 130] g. Necessity of Expert Testimony. In a 
reference to report on questions of fact the referee 
need not seek expert opinions as to the values of 
property involved therein.*? 

[§ 131] h. Inspection and View.®°°® It is within 
the discretion of the referee whether or not to order 
a view of the premises involved in the ease,°+ and in 


Brooks vy. Christopher, 12 N. Y. Su- 


a contract by a municipal corporation 
to demise land owned by it to a rail- 
way company for a long term of years 
with perpetual right of renewal, evi- 
dence of surrounding circumstances 
and the practice and usage of convey- 
ancers is admissible to enable the 
referee to decide whether the lease 
should contain a covenant by the les- 
see to pay municipal taxes. Re Cana- 
dian Pacey BR.) Cos 27. Ont, “Al 545°20 
CanLTOccNotes 58. 


33. Waiver of objection to condi- 
tional admission see infra § 144. 


34. Hopkins vy. Clark, 90 Hun 4, 
35 NYS 360. 


35. Wright v. Reusens, 133 N. Y. 
1298, 31 NE 215; Herzfeld v. Reinach, 
44 App. Div. 328, 60 NYS 658; Gil- 
jman v. Healy, 46 Hun 310, 11 NYSt 
517; Wagener v. Finch, 65 Barb. (N. 
No) 4935) Smith’ v.. Kobbe: 569. Barb. 
CNE, ¥.) 289: Peck. v.. Yorks,, 47 Barb. 
Clussman y. Merkel, 16 
. 402; Hopkins vy. Clark, 
90 Hun 4,35 NYS "360. 


[a] Reason for rule.—‘‘A party 
has the right to know, when evidence 
is received against him, whether it 
is to be held competent, so that ‘he 
may except to its reception and con- 
duct his side of the case with knowl- 
edge of what is to remain in it as 
evidence.’ Peck v. Yorks, 47 Barb. 
CNR) olin 133. 


{b] Practice of reserving decision 
criticized.— ‘Such, we say, is under- 
stood to be a practice in some parts 
of the State. It is one not to be com- 
mended, however; for it does. not 
conduce to a clear and accurate trial 
of the action, nor to an explicit pres- 
entation of the questions for review.” 
Sharpe v. Freeman, 45 N. Y. 802, 804. 


[c] Reservation as equivalent to 
overruling of objection. Where a 
referee has refused to pass on an ob- 
jection to evidence at the time such 
evidence is offered, but has received 
the evidence, reserving the question of 
its admissibility until the close of the 
case, his action will be considered on 
appeal the same as if the objection 
has been overruled and exception 
taken. Adams vy. Elwood, 176 N. Y. 
106, 68 NE 126; Lathrop v. Bramhall, 
64 N. Y. 365; Herzfeld v. Reinach, 44 
App. Div. 328, 60 NYS 658. But see 
Sharpe v. Freeman, 45 N. Y. 802 [aff 
2 Lans. 171] (where evidence has been 
received by a referee subject to ob- 
jection, and he shall have afterward 


jection, and there does not appear in 
the case any exception by the party 
aggrieved, it may turn out that the 
party has no sufficient remedy on re- 
view). 

36. Bernhard v. Wyandotte, 33 
Kan, 465, 6 P 617 (where the court 
adds that there might be cases where 
it would be material error for the 
practice to be followed). 


[a] Beason for rule.—‘It is the 
almost universal practice of courts 
and referees to try cases in this man- 
ner. The practice hastens the trial, 
and by this means the objections are 
more intelligently considered and de- 
cided.” Bernhard v. Wyandotte, 33 
Kan. 465, 6 P 617, 618. 


37. Berrian v. Sanford, 1 Hun (N. 
Y.) 625, 627, 4 Thomps. & C. 655. 


“The reservation itself is probably 


not error.’ Berrian v. Sanford, su- 
pra. 

38. Berrian v. Sanford, supra. See 
also Smith v. Kobbe, 59. Barb. (N. 


Y.) 289 (it is error for the referee to 
reserve decision as to evidence ob- 
jected to which he receives and then 
decide the case as though no objec- 
tions were made to such evidence). 


[a] Reason for rule.—The parties 
should be advised of the ruling so 
that proper exception may be taken. 
Berrian Vv) Sanford, 1 Hunw CN) Wa) 
625, 4 Thomps. & C. 655 


39. Lathrop v. Bramhall, 64 N. Y. 
65. 


[a] Reservation as equivalent to 
overruling of objection.—Where a 
referee has refused to pass on an ob- 
jection to evidence at the time such 
evidence is offered, but has received 
the evidence, reserving the question 
of its admissibility until the close of 
the case, his action will be considered 
on appeal the.same as if the objection 
had been overruled and _ exception 
taken. Lathrop v. Bramhall, 64 N. Y. 
365. 

40. Brooks v. Christopher, 12 N. 
Y. Super. 216; Clark v. Donaldson, 
49 HowPr 63 [aff 64 N. Y. 6381]. 


[a] Thus where a referee receives 
evidence provisionally, and defendant 
does not except to such provisional 
reception of the evidence, nor at the 
close of the case obtain a _ specific 
ruling thereon and then except, the 
report will not be set aside on the 
ground of such provisional reception. 


per. 216. 

Objections and exceptions see infra 
§§ 1438-145. 

41. Kerslake v. Schoonmaker, 1 
Hun (N. Y.) 486, 3 Thomps. & C. 524; 
Mercer v. Vose, 40 N. Y. Super. 218 
[att 167 GN.» Yo 56). 

42, Bihin vy. Bihin, 17 AbbPr (N: 
Se wealoe 

43. Wright v. Reusens, 133 N. Y. 
298, 31 NE 215; Hopkins y. Clark, 90 
Hun 4, 35 NYS 360; Berrian 7. San- 
ford, 1 Hun (N. Y.) 625, 4 Thomps. & 
C. 655; Mercer v. Vose, 40 N. Y. Su- 
per, 213" fate 67 INS YS 6. 

[a] Evidence so immaterial that 
it could not have affected the deci- 


sion of the referee. Wright v. Reu- 
sens, 183 N. Y. 298, 31 NE=215; Ber- 
rian v. Sanford, i Hun (N. Y.) 625, 4 
Mhomps, & Cy 655. 

44. Hopkins v. Clark, 90 Hun 4, 


35 NYS 360; Wagener v. Finch, 65 
Barb>-€N. Y.) 493, 2 Thomps. & 7G! 
145. But see Blashfield v. Empire 
State Tel., ete., Co., 147 N.Y. 520; 42 
NE 2. (in ordinary cases a referee 
who ‘has erroneously admitted incom- 
petent evidence upon the trial of an 
action may not, after the submission 
of the case to him for decision, cure 
the error by simply reporting that he 
has disregarded the evidence errone- 
ously admitted and formed his judg- 
ment without reference thereto). 

45. Case v. Phcenix Bridge Co., 58 
IN. Ye Supere 4385; 20 NVSe724. 19 eNy 
CivProe 3873 [rev on other grounds 
L345 NSU TS) Sh INE 254 qe 

46. Wilson vy. Kings County El. 
R. Co., 114 N. Y. 487, 21 NE 1015. 

Authority of referee to strike 
evidence see infra § 132 

47. American Locomotdne (Cor Ae 
Hamblen, 217 Mass. 513, 105 NE 371. 

438. Crown Point Gold Min. Co. v. 


out | 


Crismon, 39 Or. 364, 65 P 87; Baker 
Vv. Woodward, 2 Or. 3, 6.P 173% 
49. Jackson v. Allen, 55 Cal. A. 


257, 203 P 411. 


50. At trials generally see Trial 
[38 Cye 1238 et seq]. 


51. Nutter v. Taylor, 78 Me. 424, 
6 A 424. 
[a] An agreement of the parties 


that the view of the premises be had, 
executed before the commencement 
of the action and not entered of rec- 
ord or made part of the rule, is not 


For later cases, developments and changes in the law see Annotations, same title and section number, 


wy 


§§ 131-134] 


the absence of fraud or improper conduct on his 
part,°? the determination of the referee in respect 
thereto is final.°* A view of the locality, or subject 
matter in dispute, is not objectionable if the parties 
consent,°* and the-referee’s report as to the facts 
within his observation will be practically conelu- 
sive.°> But a private view,°® especially if the ref- 
eree is attended by the attorney®* or the witnesses 
of one of the parties without the knowledge or con- 
sent of the other,’* is improper. Of course, it is 
within the diseretion of the court to authorize a view 
to be taken by the referee.°® Where a party to the 
action requests the referee to make an inspection he 
cannot thereafter object to the impression produced 
on the mind of the referee by such inspection.®® The 
referee may himself compare writings to determine 
the genuineness of handwriting,®! or use a magnify- 
ing glass in determining a question as to alterations, 
erasures, and tracings;°? and on an issue as to the 
value of an attorney’s services, he is not limited to 
the testimony of witnesses, but may examine the 
briefs involved to determine the time that ought to 
have been spent in their preparation.®? But in an 
action for the contract price of a building, a stipula- 
tion that the referee, with a person of his own selec- 
tion, may examine the building, and may, in making 
his deeision, consider what he discovers on the in- 
spection, does not authorize the referee to render 
his decision on the unverified report of a person se- 
binding on the referee. Nutter v.|{ NE 2. 
Taylor, 78 Me. 424, 6 A 835. 


52. Nutter v. Taylor, 78 Me, 424, 6 
A 835. 


53. Nutter v. Taylor, supra. 

54. West v. Kiersted, 15 NYWkly 
Dig 549. 

55. West v. Kiersted, supra. 


583, 96 NYS 329; 


REFERENCES 


67. Gottlieb v. Dole, 109 App. Div. 72s 
Blashfield v. Empire 
State Tel., ete., Co., 
NYS 1006 [rev on other grounds 147 73, 
IN. -¥2.520, 42) NE) 2115 
son, 47 Hun (N. Y.) 218. 


fa] Where evidence 


N53 +Ora jos d3s 


lected by him to make an examination of the build- 
amnones 

[§ 132] i. Striking Out or Disregarding Evi- 
dence.°® While the referee has the power to strike 
out evidence before the final submission of the 
cause,®® he cannot do so after the case has been 
closed? unless the right so to do has-been specially 
reserved.®8 In making his decision the referee can- 
not exclude from consideration evidence admitted on 
the hearing,®® although this does not require the ref- 
eree to give it any particular weight,’° and where 
such evidence was irrelevant and inadmissible no in- 
jury results therefrom;7! but where the evidence is 
undisputed, he cannot altogether disregard it.*” 
Where the referee is to hear and determine, he may 
disregard the testimony of a party thereto.7° 

[§ 133] j. Reducing Evidence to Writing; Read- 
ing and Signing. Except where otherwise required 
by statute’* and except for such testimony as must 
be embodied in a bill of exceptions to the proceedings 
before the referee,’®> the evidence taken before a 
referee to hear and determine need not be reduced 
to writing;** nor need the testimony taken before 
the referee be read over by the witnesses** or be 
signed by them** especially where otherwise regu- 
lated by order of the court,‘® except where so re- 
quired by statute or rules.*° 


[§ 134] k. Reopening Case for Further Evi- 
dence.*! As in the case of trials before a judge 


(N. Y.) 265. 


Fordham v. Smith, 
683, 44 HowPr 472. 
§ 147 notes 53-56. 
Sherman v. Dwight, 
Divs 595, 1238 NYS S89: 

74 See statutory provisions. 


AGE NG ny 
See also infra 
71 Hun 532, 24 


Bloss v. Morri- 138 App 


is received 


Conclusiveness of report see infra 
§§ 185-192. 

56. Yale v. Gwinits, 4 HowPr (N. 
WC) AREY, 


57. Yale v. Gwinits, supra. 
58. Yale v. Gwinits, supra. 


59. Clark v. Baker, 192 Mass. 226, 
78 NE 455. ; 

fa] Thus where an auditor re- 
ported to the court that in his opin- 
ion a view was necessary to a de- 
cision of the case, and that it should 
be taken before the evidence was in- 
troduced, it was within the discretion 
of the court té authorize the auditor 
to-take a view. Clark v. Baker, 192 
Mass. 226, 78 NE 455. 


60. Collinsville Granite Co. v. 
Phillips, 123 Ga. 830, 51 SE 666. 


61. Hunt v. Lawless, 7 AbbNCas 
113 [aff 47 N. Y. Super. 540]. 


62. Frank v. Chemical Nat. Bank, 
45 N. Y. Super. 452 [aff 84 N. Y. 209, 
38 AmR 501]. 

63. McKane v. Gordon, 85 Vt. 253, 
81 CAN 63s 

64. Lewis v. Yagel, 77 Hun 337, 28 
NYS 833. 

65. At trials generally see Trial 
[38 Cye 1401-1411]. 

Striking evidence of witness not 
cross examined see Witnesses [40 
Cye 2479 note 52]. 


66. Blashfield v. Empire State Tel. 
CLG. Co.9 14%, | Nise. 0202242" NI) 2; 
Marsh v. Kinney, 11 NYWklyDig 144. 

fa] Curing error.—By striking out 
evidence. an error of the referee in its 


reception is cured. Blashfield v. Em- 
pire State Tel. Co., 147 N. Y. 520, 42 


[53 C. J.—42] 


over objections, subject to a motion 75. 


to strike it out, and no motion to 
strike is made, the referee has no 
right after the submission of the case 
to strike out the evidence on his own 
motion. Gottlieb v. Dole, 109 App. 
Div. 583, 96 NeYS* 329. 

: Ries to reserve decision see supra 


68. See cases supra note 67. 


69. Monson v. Cooke, 5 Cal. 436; 
Smith yv. Kirtland, 45 App. Div. 25, 
60 NYS 812; Allen v. Way, 7 Barb. 
(N. Y.) 585, 3 CodeRep 243; Meyers 
v. Betts, 5 Den. -(N. Y.) 81. 

{a] Illustration.—Where evidence 
has been admitted by the referee over 
the objection of one of the parties, 
and is relied on by the party offering 
it, the referee cannot refuse to con- 
sider it in making his decision, al- 
though its admission may have been 
erroneous; and if he does so refuse 
the appellate court will grant a new 
trial. Smith v. Kirtland, 45 App. Div. 
25, 60 NYS 812. . 


70. National Bank of Commerce v. 
New Bedford, 175 Mass. 257, 56 NE 
288. 


[a] Reason for rule.—‘‘When the 
Commissioner reports that he ‘disre- 
gards’ the evidence—of .. . he 
does not mean that he rules it to be 
inadmissible, for he ruled the other 
way; but he means that, as a judge 
of the facts, he finds it untrustworthy 
and uninstructive, for good reasons, 
which he gives.” National Bank of 
Commerce v. New Bedford, 175 Mass. 
257, 56 NE 288, 289. 


Weight and sufficiency for the ref- 
eree see infra § 140. 


71. Brown v. Colie, 1 E. D. Smith 


See infra § 145. 

76. Lawson v. Bissell, 
12/9; 

77. Leach v. Leach, 72 N. J. Eq. 
571, 66 A 595. 


78. Copper River Min. Co. v. Mc- 
Clellan, 138 Fed. 333,.70 CCA 623 [cer- 
tiorari den 200 U. S. 616 mem, 26 SCt 
753 mem, 50 L. ed. 622 mem]; Leach 
v. Leach, 72 N. J. Eq. 571, 66 A 595. 


[a] Order of reference need not 
contain a provision requiring the wit- 
nesses to subscribe to their testimo- 
ny. Copper River Min. Co. v. McClel- 
lan, 138 Fed. 333, 70 CCA 623 [certio- 
rari den 200 U. S. 616 mem, 26 SCt 
753 mem, 50 L. ed. 622 mem] (under 
Alaska code). 


79. Leach v. Leach, 72 N. J. Eq. 
571, 66 -A 595. 


80. See statutory provisions; 
court rules. 


[a] In New York.—(1) The rules 
of the supreme court providing that 
in references ‘other than for the trial 
of the issues in an action, or for com- 
puting the amount due in foreclosure 
cases, the testimony of the witnesses 
shall be signed by them,” (Civ. Pract. 
Rules, rule 170), (2) do not apply to 
the statutory proceeding before a ref- 
eree to settle the accounts of an as- 
signee for the benefit of creditors, 
such proceedings being special and 
eee) (Matter of Harris, 3 NYS 

21). 

81. Cross references: 

Newly discovered evidence as ground 

SOR ESS aside report see infra 
New trial, see infra § 148. 

Reopening case tried before jury see 

Trial [388 Cyc 1360-1369]. 


C Onwsr. 


and 
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734 [53 C.J.] 


without a jury,’* where a proper foundation has 
been laid,** the referee has power to reopen a case 
tried before him for'the purpose of hearing further 
evidence ;** and this may be done on the “referee’s 
The exercise of this power is within 
the sound diseretion of the referee*® which will not 
be interfered with except where abused.*? 
this diseretion the referee may permit the case to be 
reopened for such purpose at any time before sign- 
ing,®® filing or delivery,®® or before 
livering®® his report, even though the report has 


own motion.®® 


82. See Trial [38 Cyc 1938, 1939]. 

83. Cooper v. Stinson, 5 Minn. 201; 
Fielden v. Lahens, 22 N. Y. Super. 436 
[mod on other grounds 2 Abb. Dec. 
110 03, Transer. A. 218, 6 AbbPrNS 
341]; Rhinesmith’s Case, 25 Pa. Su- 
per. 300. 


[a] Moving papers.—On an appli- 
cation to a referee, after his report 
is drawn, but before its delivery, to 
open the case and allow defendant to 
testify, an affidavit which does not 
excuse the negligence in procuring the 
testimony, or show its character or 
its materiality, is insufficient. Coop- 
er v. Stinson, 5 Minn. 201. 

{b] After nonsuit.—The court will 
not reverse a judgment, because the 
referees before whom the cause was 
tried excluded an offer of further evi- 
dence on the part of plaintiffs, made 
after plaintiffs had rested and a non- 
suit had been directed, unless the of- 
fer of such evidence Showed at least 
the counsel’s belief that the evidence, 
if admitted, would aid plaintiffs. 
Fielden v. Lahens, 22 N. Y. Super. 436 
{mod on other grounds 2 Abb. Dec. 


111 3. Transcr.. A. 218, 6 AbbPrNS 
341]. 
[ec] Dety to consider application. 


—wWhere a party discovered new tes- 
timony which would be material to 
his case on trial before a referee, and 
asked the referee to have the case 
reopened for the purpose of hearing 
the same before the case should’ be 
argued, it was the duty of the referee 
to consider the application, and, if 
it was meritorious, to open the case. 
Anthony v. Barnes, 11 LancBar (Pa.) 
147. 


84. Cal.—Marziou_ v. 
‘Cal. 546. 


Conn.—Welles v. Harris, 
365. 


Ga. 
4 SE 767. 


Minn.—Cooper v. Stinson, 5 
ie 


Pioche, 10 


31 Conn. 


Minn. 


N. Y.—Domschke v. Metropolitan 
Bim. Co; h48 IN. YY. 3372.42) NE 804: 
Moissen v. Kloster, 114 N. Y. 638, 21 
NE 1050; Fielden v. Lahens, 2 Abb. 
ec. 111, 3 Transcr. A. 218, 6 AbbPr 
NS 341; Dow v. Darragh, 42 N. Y. 
Super. 80; Duguid v. Ogilvie, 3 E. D. 
Smith 527, 1 AbbPr 145; Decker v. 
O’Brien, 13 Misc. 94, 34 NYS 81; Pack- 
er v. French, Lalor 103; Cleaveland 
v. Hunter, 1 Wend. 104. 


[a] Lapse of several days after 
close of case.—Duguid v. Ogilvie, 3 


Hee smith GN.) Yo) 627). AbbPr 
145. 

Sop usa Vv. Oilvie, os. BH. DD. 
SmithysONe Y.) 527, “1 AbbiPr 146; 
Cleaveland v. Hunter, 1 Wend. (N. Y.) 
104. 

86. Cal.—Marziou v. Pioche, 10 
Cal. 545. 


Colo.—New Mercer Ditch Co. v. 
Armstrong, 21 Colo. 357, 40 P 989. 


Conn.—Welles v. Harris, 31 Conn. 
365. 


Minn.—Cooper v. Stinson, 5 Minn. 
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or rendered.” 


Within 


signing and de- 


201, 


N. Y.—Domschke v. Metropolitan 
Fl. R. Co., 148 N. Y., 337, 42 NE 804; 
Williams v. Hayes! 20 N. Y. 58; 
Fielden v. Lahens, 2 Abb. Dec. 111, 
3 Transcr. A. 218, 6 AbbPrNS 341; 
Ocorr v. Little Falls, 77 App. Div. 592, 
70 NYS 251 [aff 178 N. Y: 622 mem, 
70 NE 1104 mem]; Griffin v. Miner, 
54 N. Y. Super. 46;: Dow v. Darragh, 
42 N. Y. Super. 80; Delafield v. De 
Grauw, 22 N. Y. Super. 1 {aff 1-Abb. 
Dec. 500, 3 Keyes 467, 3 Transcr. A. 
49]; Loonam vy. Meyers, 13 Daly 535; 
Pearson v. Fiske, 2 Hilt. 146; Trim- 
ble v. Stilwell, 4 E. D. Smith 512; 
Duguid v. Ogilvie, 3 E. D. Smith 527, 
1 AbbPr 145; Maas v. McEntegart, 21 
Mise. 462, 47 NYS 6738; Ayrault v. 
Sackett, 9 AbbPr 154 note, 17 HowPr 
461 [aff 17 HowPr 507]; Packer v. 
French, Lalor 103; Cleaveland v. 
Hunter, 1 Wend. 104. 

Pa.— Cramp v. Boyertown Burial 
Casket Co., 241 Pa. 15, 88 A 69; In re 
Beaver, 74 Pa. Super. 354; Rhine- 
smith’s Case, 25 Pa. Super. 300. 


S. C.—Greenville v. Earle, 80 S. C. 
321,.60 SH 1117. 

[a] When proper to refuse.— 
Where plaintiff had full opportunity 
to discover the facts which he sub- 
sequently proposed to prove, on the 
referee reopening the case after he 
had rested, and his adversary had 
departed for his place of business and 
residence in a distant country, it was 
a proper exercise of the discretion of 
the referee to refuse to open the case 
to admit further evidence. Dow v. 
Darragh, 42. N. Y. Super. 80. 

{b] Presumption.—It is to be pre- 
sumed that the referee exercised his 
discretion discreetly. Cleaveland v. 
Hunter, 1 Wend. (N. Y.) 104. 


[ec] After nonsuit.—The court will 
not reverse a judgment, because the 
referees before whom the cause was 
tried excluded an offer of further evi- 
dence on the part of plaintiffs, made 
after plaintiffs had rested and a non- 
suit had been directed, unless the 
offer of such evidence showed at least 
the counsel’s belief that the evidence, 
if admitted, would aid plaintiffs. 
Fielden v. Lahens, 22 N. Y. Super. 
436 [mod on other grounds 2 Abb. Dec. 


111, 3 Transcr. A. 218, 6 AbbPrNS 
341]. 
87. Marziou v. Pioche, 10 Cal. 545; 


Welles v. Harris, 31 Conn. 3865; 
Domschke v. Metropolitan El. R. Co., 


148 N. Y. 387, 42 NE 804; Williams 
v. Hayes, 20 N. Y. 58; Fielden v. 
Lahens)o2: “Abba yDeéc: 2GN. We) dad 3 


Transcr. A. 218, 6 AbbPrNS 341; Gott- 
lieb v. Dole, 109 App. Div. 583, 96 NYS 
329; Packer v. French, Lalor (N. Y.) 
103; In re Beaver, 74 Pa. Super. 354. 


{a] Tllustration.—Where, in a suit 


for an accounting, defendant filed an 


aecount containing a list of confessed 
charges and a list of demanded cred- 
its, and the referee on the conclu- 
sion of the trial wrote an opinion 
which did not allow an item of credit 
claimed by defendant, and of which 
he had made no proof because he had 


[§ 134 


already been prepared®! or an opinion intimated 
It has also been held proper for the 
referee in his discretion, to reopen the case to per- . 
mit the introduction of further testimony after the 
original report has been filed but before exceptions 
thereto have been disposed of.°* 
has extended the time for the filing of the report** 
the referee may take additional testimony, even 
though his report was ready for filing.®® 


Where an amendment to a pleading has been al- 
lowed after the hearing and submission of evidence 


Where the court 


assumed that there was no dispute 
concerning the same, it was an abuse 
of discretion for the referee not to 
grant a motion, made by defendant 
before the formal decision had been 
filed or signed, to reopen the hearing 
and to be permitted to make proof as 
to the disputed item. Gottlieb v. 
Dole, 109 App. Div. 583, 96 NYS 329. 


[b] Mistake of referee as to pow- 
er.—(1) Erroneous belief of the ref- 
eree that he had no power to open 
the case for additional evidence war- 
rants setting aside of report. Welles 
v. Harris, 31 Conn. 365 (where evi- 
dence proposed is of such nature as 
could have affected result). (2) 
Where after submission of the cause 
the referee refuses to reopen the hear- 
ing to permit further testimony on 
the sole ground that it was beyond his 
power, the court will permit such evi- 
dence to be introduced. Parker v. 
BHrench; | alor (GN iY, )) 103.2903) 1Set- 
ting aside report generally see infra 
§§ 276-299. 

88. Packer v. French, Lalor (N. 
Y.) 103. But see Parker v. Knight, 
3 N. J. L. J. 151 (holding that wherea 


referee has heard the evidence and’ 


made and signed his report, he has 
no further jurisdiction to open the 
case to hear further testimony with- 
out further order from the court). 


89. Welles v. Harris, 31 Conn. 365; 
Cooper v. Stinson, 5 Minn. 201; Gott- 
lieb v. Dole, 109 App. Div. 583, 96 NYS 
329; McCready v. Farmers’ L. & T. 

o:, 79 Foun 240-29 NYS S61). 


[a] After report filed.—Where the 
cause is referred to the referee to 
hear and determine, after his report 
has been filed, he cannot proceed 
further in the taking of testimony 
looking to, or which might result in, 
a change of decision. McCready v. 
Farmers’ L. & T. Co., 79 Hun 241, 29 
NYS 361. 


90. Decker v. O’Brien, 13 Misc. 96, 
34 NYS 81 [aff 159 N. Y. 554 mem, 54 
NE 1090 mem]; Ayrault v. Sackett, 9 
AbbPr, (N. Y.) 154 note [aff 17 How 
Pr 507]. 


91. Welles v. Harris, 31 Conn, 365; 
Cooper v. Stinson, 5 Minn. 201; 
Rhinesmith’s Case, 25 Pa. Super. 300. 


92. Decker v. O’Brien, 13 Misc. 96, 
34 NYS 81 [aff 159 N. Y. 554 mem, 
54 NE 1090 mem]; Packer v. French, 
Lalor (N. Y.) 103. 


93. Cramp v. Boyertown Burial 
Casket Co., 241 Pa. 152, 88 A 69. 


[a] Reason for rule.—The order 
of proof is largely in the discretion 
of the referee. Cramp v. Boyertown 
Burial Casket Co., 241 Pa. 15, 88 A 
69. And see supra § 124. 


Amended, additional, or supplemen- 
tal report see infra § 182 

94. Time for filing report see infra 
§§ 152-163. 

95. In re Thoma, 76 Pa. 30. 

[a] Whole case is reopened by the 
reference back of which all parties 


are bound to take notice. In re Tho- 
ma, 76 Pa. 30. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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§§ 134-139] 


has ended, an opportunity to produce further evi- 
dence to meet new issues presented by the amend- 
ment should be given.®® 


Terms. In ordering the case reopened as afore- 
said the referee may impose terms®*? such terms be- 
ing within his diseretion®® as, for example, limiting 
the evidence to be introduced to'a particular pur- 
pose.°®® 


Notice. It is improper for a referee to receive 
any proof or hear any argument in a case, after the 
close of the trial, without notice to all of the par- 
ties.1 

[§ 185] 1. Taking and Stating Account. In a 
reference in equity to take and state an account, a 
sworn account, including both debits and credits, 
must generally be exhibited by the parties;? and 
the referee may require the parties to exhibit in writ- 
ing the items of their claims.* The party who pro- 
duces vouchers in support of his account, has been 
said to produce them at his peril;+ they are prima 
facie evidence of disbursements’ and the master is 
bound to admit them in evidence® unless the other 
side can lay a reasonable ground to show that the 
vouchers in question can be impeached,‘ of which 
the master is to judge;® and then require evidence 
in regard to such vouchers if he thinks proper.® In 
a reference to state an account between parties based 
on a contract of employment, it is error for the ref- 
eree to permit proof of a contract broader than al- 
leged in the complaint and admitted in the answer.+® 

[§. 136] 9. Witnesses11—a. Attendance of Wit- 
nesses!?—-(1) Compelling Attendance. There are 
statutes in some jurisdictions giving to the referee 
the same powers as the court in respect to compelling 
the attendance of witnesses at the hearings.** How- 
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ever, it is improper for a referee to require plaintiff 
to call as a witness one whom plaintiff claimed had 
become hostile to him, and whom he did not wish to 
accredit by placing on the stand.1# 


[§ 137] (2) Production of Books and Papers. 
Statutes sometimes give to the referee the power to 
subpeena a witness, in a proper ease, to bring with 
him a book, document, or other paper.t® Independ- 
ent of statute, however, it has been held that the ref- 
eree has no power to order a party to produce his 
books where such power is not given in the order of 
reference,'® and that a provision giving a referee 
power to compel the production of books and pa- 
pers will not be inserted in an order of reference 
in a common-law action.‘7 But where an action 
against a trustee for an account is referred to de- 
termine the issues and take and state the account, the 
court will grant to the referee power to compel the 
production of books and papers.1* Where a party 
refused to obey an order of court to produce books 
and papers before the referee; an application for 
attachment against him was required to be made to 
the court.?® 


[§ 138] b. Administering Oath.?° As in the case 
of trials generally?! a witness must be sworn before 
the referee before he can be permitted to give tes- 
timony,? unless the parties or their attorneys consent 
otherwise.** By statute in some jurisdictions, if 
there is more than one referee, either may adminis- 
ter the oath.2* However, a referee cannot admin- 
ister an oath except where he has been duly appoint- 
ed referee by an order of the court.?° 


[§ 139] c. Examination of Witnesses.2° The rules 
governing the examination of witnesses before a 


‘ 


96. Myers v. Brown, 142 App. Div. 
658, 127 NYS 374 [aff 206 N. Y. 718 
mem, 100 NE 1130 mem]. 

97. See cases infra notes 98, 99. 


98. Page v. Methfessel, 71 Hun 
442, 25 NYS 11 [aff 145 N. Y. 602, 40 
NE 164]. 

99. Domschke vy. Metropolitan El. 
R. Co., 148 N. Y. 337, 42 NE 804; Du- 
guidrv. Ogilvie, 3 E. D. Smith (N. Y.) 
527, 1 AbbPr 145. 


1. McAllister v. Case, 14 Daly 385, 
13 NYSt 141. 


2. Wiggin v. Gans, 6 N. Y. Super. 
646; Myers v. Bennett, 3 Lea (Tenn.) 
/184; Hicks v. Chadwell, 1 Tenn. Ch. 
251. 

[a] Admissions in statement.— 
Wilson v. Dowse, 140 Ill. 18, 29 NE 
726 [rev 39 Ill. A. 127]. 


[b] Where one party makes a 
sworn statement of the account and 
the other offers no better evidence, 
the statement is properly accepted as 
true. Farwell v. Huling, 132 Ill. 112, 
23 NE 4388. 


[c] Federal equity rule.—The pur- 
pose of Federal Equity Rules, rule 79 
(new rule 63 [198 Fed. xxxvii, 115 
CCA xxxvii]), providing that all per- 
sons accounting before a master shall 


bring in their respective accounts in 


the form of debtor and creditor, and 
any of the other parties who shall not 
be satisfied with the account so 
brought in shall be at liberty to ex- 
amine the accounting party as the 
master shall direct, is to limit the 
trial before the master to disputed 
items. Beckwith v. Malleable Iron 
Range Co., 207 Fed. 848. 


3. Story v. Brown, 4 Paige (N. Y.) 
112. Compare McCartan v. Van Syc- 


kel, 23 N. Y. Super. 694. 

[a] May require written statement 
of disputed items.—Patterson vy. John- 
son, 113 Dll: 559. 

[b] Power to require attendance. 
—The master has no power to require 
the attendance within the jurisdic- 
tion of a defendant residing without, 
or to issue a commission naming him- 
self as commissioner. Connolly v. 
Connor, 12 Ont. L. 304, 8 OntWR'!74. 

{c] Power to order filing of ac- 
count.—A referee who, by an inter- 
locutory judgment, is directed to take 
and state an account, has power to 
order that defendant file an account. 
Milton v. Richardson, 21 Misc. 380, 47 
NYS 735. 

{d] The account presented must 
be specific.— Methodist Episcopal 
Church v. Jaques, 3 Johns. ‘Ch. (N. 
Y.) 77 [rev on other grounds 17 Johns. 
548, 8 AmD 541]. 

4 Halsted v. Tyng, 29 N. J. Ea. 
86. 

5. Halstead v. Tyng, supra. 

6. Halstead v. Tyng, supra. 

7. Halstead v. Tyng, supra. 

8. Halstead v. Tyng, supra. 

9. Halstead v. Tyng, supra. 

10. Hilbig v. National Asbestos 
Mfg. Co., 4 N. J. Mise. 667, 184 A 185 
(where error was held harmless). 

1l. In general see Witnesses [40 
Cyc 2133 et seq]. 

12. Attendance at trials generally 
see Witnesses [40 Cyc 2155 et seq]. 

13. See statutory provisions. 

14. Beaman v. Todd, 4 NYSt 84. 

15. See statutory provisions. 


[a] In Missouri—By statute the 


referee has only the power of a jus- 
tice of the peace in the matter of 
compelling witnesses to attend and 
of punishing for contempt (Rev. St. 
[1909] § 2003). Jones v. Jones, 188 
Mo. A. 220, 175 SW 229. 


16. Frazer v. Phelps, 5 N. Y. Super. 
741, CodeRepNS 214; Dauvillier v. 
Myers, 17 Ch. D. 346; In re Leigh, 4 
Ch. D. 661 (in. reference under Judi- 
cature Act 1873 § 57, it is question- 
able whether referee has the power, 
although the court certainly has). 


Sa North v. Platt, 30 N. Y. Super. 

18. Frazer v. Phelps, 5 N. Y. Super. 
682, CodeRepNS 214. 

19. Higgins v. Bishop, 12 NYLeg 
Obsationte 
_ 20. Authority of referee to admin- 
ister oath see Oaths and Affirmations 
§ 7 note 24. 

21. At trials generally see Wit- 
nesses [40 Cyc 2410-2412]. 


22. Parsons v. Suydam, 3 BH. D. 
Smith, (N. Y.) 276; Security F. Ins. 
Co. v. Martin, 15 AbbPr (N. Y.) 479. 

[a] One oath sufficient.—After a 
referee has once administered an oath 
to a witness, no other oath need be 
administered to him before cross-ex- 
amining on reéxamining him. Par- 
cone v. Suydam, 3 E. D. Smith (N. Y.) 
76. 


23. Pierce v. Perkins, 17 N. C. 250. 

24. See statutory provisions. 

25. Bonner v. McPhail, 31 Barb. 
CNG Ys) 06. 

Order as source of referee’s author- 
ity see supra § 104. 

26. Competency of referee as wit- 
ness see Witnesses [40 Cyc 2237]. 
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court generally?? apply in the examination of wit- 
nesses before a referee.2® Accordingly, the referee 
has the power to permit a witness to refresh his mem- 
ory from memoranda,”?® and to compel the submis- 
sion of such memoranda for inspection by counsel for 
the other side*® and himself.*+ So the limits of 
cross-examination are generally within the discre- 
tion of the referee,*? as in permitting questions to be 
put to a witness with the object of testing his mem- 
ory.?* Likewise, it is discretionary with the ref- 
eree to determine when the testimony as to the char- 
acter of witnesses shall cease** and when it may 
be resumed,*® and the exercise of such discretion 
will not be interfered with unless abused.*® The 
referee also has the right to limit the number of 
expert witnesses,?7 the qualifications of such wit- 
nesses to testify as experts being a matter for the 
referee to determine,** his rulings thereon not being 
subject to review except when abused.?® A referee 
may permit or refuse to permit the recalling of a 
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witness, before the case has been rested, for the pur- 
pose of asking questions inadvertently omitted.*° 


Taking and stating account. In a reference to 
take and state an account witnesses and papers may 
be examined to ascertain the state of the account.*! 
Under the old chancery practice the examination of 
witnesses could be on written interrogatories,** or if 
he chose, the examination could be oral,** or both,** 
as the discretion of the master might determine.** 
The later decisions, however, have held that since 
the reason for examination by interrogatories no 
longer exists, the examination must be oral, if at 
all,*® although the practice may not have been abol- 
ished directly by the code.*? 


[§ 140] 10. Weight and Sufficiency of Evidence.** 
In accordance with the rules regulating the trial of 
cases*® generally the referee is the exclusive judge 
of the weight and sufficiency of evidence,®°® and the 
court will only determine whether there is “any” 
evidence to support the finding.°! Where disputed 


27. Examination of witnesses gen- Ala.—Kirkman y. Vanlier, 7 Ala.| parties to actions or proceedings have 
erally see Witnesses [40 Cyc 2406 et] 217. been allowed to testify in their own 
seq]. Conn.—Callender y. Colegrove, 17] Pehalt. There is no longer any 

28. Peck v. Lake, 3 Lans. (N. Y.) | Conn. 1. reason for the rule, and as it has fall- 
136. ill.— Garrity v. Hambureer Com 45 en into desuetude for fully two gen- 

EB inati ee ods on UAE on 309 * Ps erations and as it is contrary to what 

[a] pastes CL OREO) setwee ; has always been the practice in this 


aksence of counsel.—Although the ex- 
amination of a witness before ref- 
erees, in the absence of counsel, was 
irregular, it was no ground of excep- 
tion to the report, where such ref- 
erees kept full and correct minutes, 
which were open to the inspection of 
counsel, and where such witness was, 
at a subsequent meeting, fully ex- 
amined by him on the same, subject- 
matter. Bollmann v. Bollmann, 6 S. 
C29: 

29. Peck v. Lake, 3 Lans. (N. Y.) 
136; Holt v. Howard, 77 Vt. 49, 58 
AT TOIT 

Refreshing memory generally see 
Witnesses [40 Cyc 2447 et seq]. 


30. Peck v. Lake, 3 Lans. (N. Y.) 
136. 

31. Holt v. Howard, 77 Vt. 49, 58 
IS TUS fe 

32. Attica Bank v. Metropolitan 
Nat? Bank, 97-N. Y. 639; 

Cross-examination at trials see 
Witnesses [40 Cyc 2473 et seq]. 

33. Terry v. McNiel, 58 Barb. (N. 
Ye) 2445 


Credibility and impeachment gen- 
erally see Witnesses [40 Cyc 2555 et 
seq]. 


34 Spear v. Myers, 6 Barb.’ (N. Y.) 
445. 

35. Spear v. Myers, supra. 

36. Spear v. Myers, supra. 

87. Sizer v. Burt, 4 Den. (N. Y.) 
426. 


Competency of witnesses see Wit- 
nesses [40 Cyc 2192 et seq]. 

38. Stevens v. Chase, 61 N. H. 340; 
Goodwin v. Scott, 61 N. H. 112. 


[a] Qualification of witness to 
judge value of property in litigation 
is for the referee to determine. 
Goodwin v. Scott, 61 N. H. 112. 


Determination of qualifications gen- 
erally see Evidence § 609 et seq. 

39. Stevens v. Chase, 61 N. H. 340. 

40. Trimble v. Stilwell, 4 E. D. 


Smith (N. Y.) 512 (before case has 
been rested). 

Recalling witnesses generally see 
Witnesses [40 Cyc 2468]. 


41. U. S.—Story v. Livingston, 13 
Pet. 359, 10 L. ed. 200. 


i aig sc v. Stevens, 5 Metce. 


N. J.—Jackson vy. Jackson, 3 N. J. 
Eq. 96. 


Compare Snebly v. Linnell, 13 Phila. 
(Pa.) 167; Aiken v. Smith, 21 Vt. 172. 


[a] Right of party to cross-exam- 
ine witnesses.—Union Mut. L. Ins. 
Co.~v. Slee, 123 Ill. 57, 12 NE 548, 13 
NE 222; Townend v. Hunter, (Ont.) 
3. CanLTOccNotes 310; Horlick v. 
Eschweiler, 11 Ont. L. 140, 7 OntWR 
43; Plenderleith v. Parsons, 10 Ont. 
L. 436, 6 OntWR 399. 


[b] Party before auditor has right 
to testimony of his adversary, but he 
cannot be required to testify unless 
he is present at the auditing or unless 
he has had reasonable notice from 
the other party that his testimony 
will be required; and a simple notice 
of the time and place of hearing, is- 
sued by the auditor, does not impose 
upon the party the duty of a personal 


attendance. Stetson v. Godfrey, 20 
ING Ee 
{e] Refusal to submit vouchers.— 


Where a party contumaciously re- 
fuses to submit his vouchers and evi- 
dence in support of a particular claim 


the referee properly disallows such 
claim. Peers v. Barnett, 12 Gratt. 
(53 Va.) 410. 

42. Remsen v. Remsen, 2 Johns. 
Chi GN 7 Ye) Ag os 

43. Remsen v. Remsen, supra. 


44. Remsen v. Remsen, supra. 
45. Remsen v. Remsen, supra. 


46. Dowd v. A. S. Hughes’ 
Towing, etc., Co., 1838 App. Div. 
582, 170 NYS 164. 


“It clearly appears that it [exam- 
ination on interrogatories] had its 
origin at a time when witnesses could 
not be called in their own behalf, and 
written interrogatories were drawn, 
settled and allowed designed ‘chiefly 
to sift the conscience of the party, 
and to obtain admissions from him.’ 
When Wiggin v. Gans, 6 N. Y. Super. 
646, was decided, holding that if so 
required to do a party accounting 
must submit to be examined upon in- 
terrogatories as directed by rule 107 
of the Chancery Court, a party could 
not testify in his own behalf in this 
State. Since that decision, however, 


Sons 
580, 


State, except in this special chancery 
practice which grew up under a rule 
that no longer exists, it would be ex- 
tremely unwise to complicate the cus- 
tomary. and well-understood ‘practice 
by reviving these old rules.’ Dowd 
v. A. S. Hughes’ Sons Towing, etc., 
Co., supra. 

47. Dowd v. A. S. Hughes’ Sons 
Towing, etc., Co., supra (Code Civ. 
Proc. § 1015 et seq., providing for a 
compulsory reference to take an ac- 
count and for subpcenaing witnesses 
to appear before the referee, does not 
abolish the chancery practice, pre- 
served by section 827, of written in- 
terrogatories and answers). 

48. Dismissal and nonsuit see in- 
fra § 141. 


Report as equivalent to verdict of 
jury see infra § 184. 


49. Trial by judge see Trial [388 
Cyc p 1944]. ) 

50. Conn.—Lalley v. Bridgeport, 96 
Conn. 501, 114 A 678. 


Ill.— Story v. De Armond, 77 Ill. A. 
(4S 3 Last 179) Bi 5107 53 Nib oo 0sand 
quot Butler v. Randall, 25 Ill. A. 586, 
590 (aff 148 Ill. 276, 35 NE 767) ]. 


Me.—Nutter v. Taylor, 78 Me. 424, 6 
A 835; Smith v. Gorman, 41 Me. 405. 


Mo.—Daly v. Timon, 47 Mo. 516. 


N. Y.—Derham v. Lee, 87 N. Y. 599, 
[aff 47 (N:° Y. Super. 174; 960" Howblr 
334]; Hogan v. Laimbeer, 66 N. Y. 
604; Lathrop v. Bramhall, 64 N. Y. 
365: [aff 3. Hun 394,.:5 Phoemps, .&''C: 
Gates v. Stead, 54 App. Div. 
Forward vy. Harris, 
30 Barb. 338; Leach v. Kelsey, 7 Barb. 
466; Clark v. Crandall, 3 Barb. 612; 
Beach v. Raymond, 2 HE. D. Smith 
496; Murphey v. Dart, 42 HowPr 31. 


S.. C—Mills. vy. Carrier, 30S. .C. 617, 
9 SE 350, 741. 


Vt.—Cottrill v. Vanduzen, 22 
511; Wood v. Barney, 2 Vt. 369. 


[a] Thus, where there is some evi- 
dence identifying a paper offered in 
evidence, it is for the referee to decide 
as to the weight to be given to the 
testimony relating to its identity. 
Lathrop v. Bramhall, 64 N. Y. 365 [aff 
3 Hun 394, 5 Thomps. & C. 680]. 

51. Speirs v. Union Drop Forge Co., 
180 Mass. 87, 61 NE 825; Derham v. 
Lee, 87 N. Y. 599 [aff 47 'N. Y. Super. 


Vt. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 140-141] 


questions of fact are involved which are to be de- 
termined from circumstances or other facts capable 
of different inferences, or where the inferences to be 
drawn are not certain and incontrovertible, it is for 
the referee to determine and ascertain the truth;°? 
and he may draw such conclusions from the facts 
proved or admitted to be true as it would be possible 
The referee is not bound by 
the number of witnesses testifying®* but he may, 
and it is his duty, to consider the inherent proba- 
bility of the truth of the testimony offered.*® 
though the credibility of a witness is generally for 
the referee to determine,®® so that the referee may 
decide a question of fact contrary to the statement 
of a witness which is contradicted by another wit- 
ness,’ he cannot judicially deem an uncontradicted 
witness, testifying against the party calling him to 
be false and perjured, and so holding infer the truth 


for a jury to draw.** 


REFERENCES 


Al- 


of the matter to be the reverse of what was testified.*® 


174, 60 HowPr 334]; Mills v. Carrier, 
SOUSEC. OL ONS e500, TA: 


[a] Thus in an accounting, evi- 
dence that certain items were, in an 
effort to arbitrate, admitted to be sub- 
stantially correct, is sufficient to sus- 
tain an allowance of them by a ref- 
eree. Mills v. Carrier, 30 S. C. 617, 9 
SE 350, 741. 

Conclusiveness of findings see in- 
fra §§ 186-190. 

52. Forbes v. Chichester, 125 N. Y. 
769 mem, 26 NE 914, 3 Silv. A. 430; 
Syaith v. Cole, 109 N. Y. 436, 17 NE 


53. Fall v. Betz, 22 Pa. Super. 418. 
54. Kline Cloak, etc., Co. v. Morris, 
293 Mo. 478, 240 SW 96. 


55. Kline Cloak etce., Co. v. 
supra. 


56. Story v. De Armond, 77 Ill. A. 
74, 87 [quot Butler v. Randall, 25 Ill. 
A. 586, 590 (aff 148 Ill. 276, 35 NE 
767)]; Derham v. Lee, 87 N. Y. 599 
[aff 47 N. Y. Super. 174, 60 HowPr 
334]; HEisenlord v. Snyder, 71 N. Y. 
aoe Leach v. Kelsey, 7 Barb. (N. Y.) 


Morris, 


Credibility of witnesses generally 
see Witnesses [40 Cyc 2555 et seq.] 

57. Smith v. Cole, 109 N. Y. 238) 
17 NE 356; Fordham vy. Smith, 46 N. 
Y. 683, 44 HowPr 472 


58. Fordham vy. Smith, supra. 


59. Atlantie Coast Line R. Co. v. 
Sandlin, 75 Fla. 539, 78 S 667. 


[a] Party presenting demurrer or 
motion admits not only the facts stat- 
ed in the evidence adduced, but also 
admits every conclusion favorable to 
the adverse party that a jury might 
fairly and reasonably infer.from the 
evidence. Atlantic Coast, ete., R. Co. 
v. Sandlin, 75 Fla. 539, 78 S 667. 

Demurrer to evidence see Trial [38 
Cyc 1541 et seq]. 

Motion for directed verdict see Tri- 
al [38 Cye 1563]. 

60. Gapen v. Gapen, 41 W. 
23 SE 579. 

61. Dismissal or nonsuit on failure 
of party to appear see supra § 117. 

Voluntary dismissal after submis- 
sion to reference see Dismissal and 
Nonsuit § 24. 

62. See supra § 1038. 

63. Cal.—Plant v. Fleming, 20 Cal. 
92 (Pract. Act §§ 148, 182, 188). 

Ga.—Avera Loan, etc., Co. v. Na- 
tional Surety Co., 32 Ga. A. 319, 123 
SE 45 (Civ. Code [1910] § 5129). 

Minn.—McCormick v. Miller, 19 
ec 443 (Gen. St. c 66 §§ 231, 242). 

Y.—Morange v. Meigs, 54 N. Y. 
207. “(Code § 272); Erhardt v. Kings 


Va. 422, 


County, 36 NYS 656 (under Code Civ. 
Proc. § 1018). 


Pa.—Naugle v. Nescopeck Tp., 
Paw 6803) Ay Oat. 


64. See cases infra notes 66-72. 


Grounds for dismissal and nonsuit 
generally see Dismissal and Nonsuit 
§§ 84-123. 


65. Veazey v. Allen, 173 N. Y. 359, 
66 NE 103, 62 DRA. 362; Burt v. 
Oneida Community, 137 N. Y. 346, 33 
NE 307, 19 LRA 297; Columbia Bank 
v. Gospel Tabernacle Church, 127 N. 
Y. 361, 28 NE 29; Forbes v. Chiches- 
ter, 125 N. Y. 769 mem, 26 NE 915, 3 
Silv. A. 432; Place v. Hayward, 117 
N. Y. 487, 23 NE 25; Van Derlip v. 
Keyser, 68 N. Y. 445; Scofield v. Her- 
nandez, 47 N. Y. 313; Steigerwald v. 
Manhattan R. Co., 50 App. Div. 487, 
64 NYS 125; Myers v. Polhemus, 77 
Hun 587, 28 NYS 1025; Poucher v. 
Scott, 33 Hun 223 [aff 98 N. Y. 422]; 
Griffen v. Mechanics’, etc., Bank, 61 
App. Div. 434, 70 NYS 651 [aff 171 
N. Y. 665 mem, 64 NE 1121 mem]; 
Israel v. Metropolitan R. Co., 10 Misc. 
722, 31 NYS 816 [rev on other grounds 
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158 N. Y. 624, 53 NE 517]; Smith v. 
Pelott, 18 NYS 301. 
66. Plant v. Fleming, 20 Cal. 92; 


Avera Loan, ete., Co. v. National Sure- 
ty Co., 32 Ga. A. 319, 123 SEH 45; Mc- 
Cormick v. Miller, 19 Minn. 443; 
Veazey v. Allen, 173 N. Y. 359, 66 NE 
103, 62 LRA 362; Burt v. Oneida Com- 
MUNItys Lot aeNew Me 846; oo INE 300, 19 
LRA 297; Columbia Bank v. Gospel 
Tabernacle Church, 127 N. Y. 361, 28 
NE 29; Place v. Hayward, 117 N. Y. 
487, 23 NE 25; Van Derlip v. Keyser, 
68 N. Y. 445; Scofield v. Hernandez, 
47 N. Y. 313; Forbes v. Chichester, 125 
N. Y. 769 mem, 26 NE 915, 3 Silv. A. 
432; Griffen v. Mechanics’, etc., Bank, 
61 App. Div. 434 70 NYS 651 [aff 171 
N. Y. 665 mem 64 NE 1121 mem]; 
Steigerwald v. Manhattan R. Co., 50 
App. Div. 487, 64 NYS 125; Mvers v. 
Polhemus, 77 Hun 587, 28 NYS 1025; 
Poucher v. Scott, 33 Hun 223 {aff 98 
IN. Y¥.° 4225 Tsrael v. Metropolitan R. 
Co., 10 Mise. 722, 31 NYS 816 [rev_on 
other grounds 158 N. Y. 624, 53 NE 
517]; Smith v. Pelott, 18 NYS 301; 
Holmes v. Slocum, 6 HowPr (N. Y.) 
217, 1 CodeRepNS 380. See also Met- 
calf v. Mattisons, 32 N. Y. 464 (where 
nonsuit was refused). 


[a] Whether dismissal a nonsuit 
or on the merits.—(1) A safe test of 
the question whether the result is a 
nonsuit or a decision on the merits is 
whether the determination is a bar to 
another proceeding for the same re- 
lief between the same parties. Forbes 
v. Chichester, 125 N. Y. 769 mem, 26 
NE 914, 3 Silv. A. 430 (judgment of 
nonsuit and dismissal as bar on the 
merits see Judgments §§ 1200-1216). 
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In determining a motion to find for defendant after 
plaintiff’s evidence is in, the referee is governed by 
practically the same rules that are applicable in a 
case of a demurrer to the evidence or on a motion 
for a directed verdict.®° 
account where the evidence tends to show that one of 
the parties is entitled to certain credits the referee 
is required to pass on such items of ecredit.°° 


[§ 141] 11. Dismissal or Nonsuit.°* 
statutes giving to the referee to hear and determine 
such powers as are generally exercised by the court,°” 
the referee may grant a nonsuit or dismiss the com- 
plaint,°* provided grounds therefor exist;°* and the 
same has been held generally in the absence of, or 
without reference to, any statute.°® 
may be dismissed or a nonsuit granted by the referee 
where the evidence introduced fails to show a cause 
of action,®® or where plaintiff fails or neglects to 


In taking and stating an 


Under the 


The complaint 


(2) Where the referee reserved deci- 
sion on the motion for a nonsuit at 
the close of plaintiff's case, after 
which defendant’s evidence is intro- 
duced, a decision of the referee dis- 
missing the complaint is one onthe 
merits. Van Derlip v. Keyser, 68 N. 
Y. 445. (3) Where cross-examination 
of plaintiff's witnesses brings out the 
matters which defendant thinks nec- 
essary for his defense, a dismissal of: 
the complaint by the referee in a 
short form report, which followed a 
motion to dismiss by defendant, who 
did not formally announce that he 
rested, is a dismissal on the merits. 
Griffen v. Mechanics’, etc., Bank, 61 
App. Div. 434, 70 NYS 651 [aff 171 
N. Y. 665 mem, 64 NE 1121 mem 

(4) Where on a trial before the re 

eree, a motion for a nonsuit is made 
at the close of the evidence, and no 
decision upon it is made at that time, 
and findings of fact are proposed by 
both parties and passed upon by the 
referee, and there is no specific re- 
quest by either party for a ruling on 
the motion, and the referee makes 
findings of fact adverse to plaintiff, 
and as a conclusion of law finds that 
the complaint should be dismissed, 
what is done is equivalent to a denial 
of the motion, or to a waiver of the 
decision on it, and the decision of the 
referee that the complaint should be 
dismissed must be regarded as having 
been made on the merits. Burt v. 
Oneida Community, 137 N. Y. 346, 33 
NE 307, 19. LRA 297. (5) By propos- 
ing and requesting specific findings to 
be made by the referee, a plaintiff, as 
to whom a nonsuit was granted at 
the close of his testimony, is said to 
have consented to and treated the case 
as one where the whole evidence was 
to be passed on, justifying the ref- 
eree’Ss dismissal of the complaint, 
making the judgment one on the mer- 
its rather than of nonsuit for the 
purpose of appeal. Columbia Bank v. 
Gospel Tabernacle Church, 127 N. Y. 
361, 28 NE 29; Smith vy. Pelott, 18 
NYS 301. (6) Where the referee con- 
siders all the evidence of plaintiff and 
defendant, a dismissal of the com- 
plaint by him is‘on the merits. Israel] 
v. Metropolitan R. Co., 10 Misc. 722 

31 NYS 816 [rev on other grounds 15® 
N, Y. 624, 538 NE 517). (7) Where, 
at the close of plaintiff’s evidence, de- 
fendant, without announcing that he 
rests his case, moves “that the com- 
plaint be dismissed on the merits,” 
and the referee grants the motion, and 
subsequently the referee makes his 
report containing findings of fact and 
law with the conclusion that the com- 
plaint should be dismissed on the mer- 
its, it constitutes the entry of a non- 
suit by the referee. Forbes v. Chi- 
chester, 125 N. Y. 769 mem, 26 NE 
915, 3 Silv. A. 4382 (to a case where, 
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prosecute®? or abandons the ease,®* or he may dis- 
miss the action as not maintainable.°® So where 
the referee has granted plaintiff leave to apply to 
the court to bring in a necessary party and plaintiff 
refuses so to apply, the referee may dismiss the com- 
plaint.‘*° A motion to dismiss for insufficiency of 
evidence should be denied if the evidence is such as 
would have required the submission of the question to 
a jury and would have been sufficient to sustain a 
finding for plaintiff,“* or where there is some evidence 
supporting plaintiff’s ease.*? Of course, where the 
parties consent, the referee may dismiss the action,** 
but he has no power, even with the consent of the par- 
ties, to make an order for the entry of judgment in 
favor of the defendant after the action has been en- 
tered for trial.?* Where a referee is appointed sim- 
ply to take the testimony, he cannot consider a motion 
to dismiss the complaint.7° So it has been held that 
where plaintiff refuses to testify, the referee should 
not dismiss the case but should merely report the 
facts to the court.7° The referee has no power to 
dismiss an action on the ground that the court ap- 
pointing him had no jurisdiction of the cause.77 In 
some jurisdictions statutes give the referee power to 


REFERENCES 


[§§ 141-143 


impose terms and conditions in granting nonsuits.** 


[§ 142] 12. Arguments, Briefs, and Conduct of 
Counsel. Arguments of counsel should be in the 
presence of the opposing counsel,’® and the referee 
should decline to record unprofessional statements 
of counsel and scandalous objections.*° The error 
of a referee in determining that a certain party has 
the right to make the closing argument is cured by 
the consent and offer of such party to permit the 
other party to make the closing argument.*? 


Reargument. The referee may allow a reargu- 
ment before making his report,’? but not there- 
aivenee 


Briefs. A referee has power to enlarge the time 
for the submission of briefs to him in the same man- 
ner as he would have the power to postpone the oral 
argument of the cause on the day fixed.** 


[§ 143] C. Objections and Exceptions during 
Trial’*>—1. In General. On a trial before a referee 
objections and exceptions to alleged errors or irreg- 
ularities must be taken the same as where the trial 
is before a court.8® In taking objection the error 


when plaintiff had rested, motion was 
made and granted dismissing plain- 
tiff's case and holding that although 
findings had been made, the result was 
a nonsuit and should be treated as 
such on appeal); Place v. Hayward, 
117 N. Y. 487, 23 NE 25; Steigerwald 
v. Manhattan R. Co., 50 App. Div. 487, 
64 NYS 125 (where the dismissal of 
the complaint in an action to restrain 
the operation of an elevated railroad 
was considered as nonsuit); Myers v. 
Polhemus, 77 Hun 587, 28 NYS 1025. 
“(8) Where a referee makes a decision 
in the short form in an action on a 
contract, in which he finds and de- 
cides that a judgment shall be entered 
dismissing the complaint upon the 
ground that the agreement set forth 
therein is contrary to public policy 
and void, and that there is no cause 
of action upon the agreement, such 
decision is a nonsuit. Veazey v. Al- 
len, 173 N. Y. 359, 66 NE 103, 62 LRA 
362. 

67. Morange v. Meigs, 54 N. Y. 207. 
But see Holmes v. Slocum, 6 HowPr 
(N. Y.) 217, CodeRepNS 380 (under 
the only practice in New York the ref- 
eree had no power to dismiss a com- 
plaint for unreasonable neglect to 
proceed). 


Dismissal by court for want of 
prozecution after reference see Dis- 
missal and Nonsuit § 117. ° 


68. Plant v. Fleming, 20 Cal. 92; 
McCormick v. Miller, 19 Minn. 443. 


69. Robertson v. Wilson, 59 Fla. 
400, 51 S 849, 188 AmSR 128; Veazey 
v. Allen, 173 N.. Y. 369,,,66 NE 103, 


62 LRA 362; Erhard v. Kings County, 
386 NYS 656 (under Civ. Pract. Act § 
470 giving referee power to “dispose 
of any question arising upon the deci- 
sion of the issues referred to sae 
in like manner . . aS similar pow- 
ers Pre exercised by the court upon 
a trial’’). 


[a] Contract contra to public pol- 
icy.— Veazey v. Allen, 173 N. Y. 359, 
66 NE 103, 62 LRA 362. 


Authority to give judgment on the 
pleadings see supra § 120 note 59. 


70. Peyser v. Wendt, 87, N. Y. 322. 


71. Talcott v. Wabash R. Co., 159 
N. Y. 461, 54 NE 1 (where a person 
purchased a railroad ticket from Chi- 
cago to New York which carried him 
over different lines for which the 
company acted as agent, and for a 


new consideration checked merchan- 
dise as baggage between the same 
places, which merchandise was 
burned, in an action to recover for the 
loss of the merchandise it was held 
error to order a nonsuit where the 
evidence authorized the finding that 
the latter arrangement was a com- 
plete contract with the railroad); 
Raabe v. Squier, 148 N. Y. 81, 42 NE 
516 (an action to foreclose a mechan- 
ic’s lien and for a balance due on a 
contract to furnish the woodwork in 
certain houses guaranteed by defend- 
ants; it was held that the referee 
erred in granting a nonsuit on the 
contract concerning which the evi- 
dence was disputed); Place v. Hay- 
ward, 117 N. Y. 487, 23 NE 25; Sco- 
field v. Hernandez, 47 N. Y. 313; Grif- 
fen v. Mechanics’, etc., Bank, 61 App. 
Div. 434, 70 NYS 651 [aff 171 N. Y. 665 
mem, 64 NE 1121 mem]; Myers v. 
Polhemus, 77 Hun 587, 28 NYS 1025; 
Smith v. Pelott. 18 NYS 301; SA: v. 
Ryer, 16 NYS 855. 


72. Forbes v. Chichester, 125 IN ONS 
769 mem, 26 NE SATS Silv. A. 430. 

73. Walker v. Robinson, 15 Man. 
445 (referring to King’s Bench Act, 
rule 422 [d]). 

74 Walker v. Robinson, 15 Man. 
445 (under King’s Bench Act, rule 449, 
only a court may pronounce such 
judgment). 

75. People’s Loan, ete, Bank v. 
sarlington,' 54 S.C, 413,32 Sk 613, 71 
AmSR 800. 

76. Coburn v. Tucker, 21 Mo. 219. 

77. Austin v. Stewart, 126 N. C. 
525, 36 SE 87. 

78. See statutory provisions. 


79en) Millers vey Ee) Sa NWin Vic RCo. 2 
Paes Pls 10; 


sro Rae v. Rae, 538 Mich. 40, 18 NW 
81. Lake Ontario Nat. Bank vy. Jud- 


son, 122 N. Y. 638 mem, 25 NE 392, 3 
Silv. A. 90. 


82. Litch v. Brotherson, 16 AbbPr 
(N. Y.) 384, 25 HowPr 407. 


‘83. Craig v. Craig, 66 Hun 452, 21 
NYS 241. 


[a] Report is “rendered” within 
the meaning of the statute when 
Signed and the referee has notified 
the parties thereof, although it is not 
yet filed. Craig v. Craig, 66 Hun 452, 


21 NYS 241. 
84. Morrison v. Lawrence, 2 How 
PrNS CN. Y.) 72. - 
85. Cross references: 


Modes of raising objection to report 
see infra §§ 205-223. 

Motion for new trial to preserve error 
see Appeal anid Error § 865. 

Objections and exceptions to report 
see infra §§ 199-263. 

Preservation of errors for appeal see 
Appeal and Error §§ 580—950. 

Reference in equity see Equity § 779. 


86. Cal.—Branger v. Chevalier, 9 
me Dbes, MPhelps' vi Peabody, 7 Gal: 


Conn.—Goralnik Hat Co. v. Deloh- 
ery Hat Co., 98 Conn. 560, 120 A 283. 


Ga.—Wilkes v. Carter, 149 Ga. 240, 
99 SE 860. 


Ind.—Wabash, etce., 
Huston, 12 Ind. 276. 


Mass.—Fisher v. Doe, 204 Mass. 34, 
90 NE 592. 


N. Y.—Langdon v. New York, 133 
N. Y. 628, 31 NE 98; Morris v. Hus- 
son, 8 N. Y. 204; Weibert v. Hanan, 
136 App. Div. 388, 121 NYS 35 [rev 
on other grounds 202 N. Y. 328, 95 NE 
688]; Matter of Mellen, 56 Hun 553, 
9 NYS 929; In re Soules Hospital, etce., 
137 NYS 504. 


N. D.—lIllstad v. Anderson, 2 N. D. 
167, 49 NW 659. 


Oh.—Cincinnati v. Cameron, 33 Oh. 
St. 336; Lawson v. Bissell, 7 Oh. St. 
129; Woodward v. Brockell, 2 Oh. A, 
$e 2L Ons Cin Cte Na Sia os muoeen = 
shine v. Huclid-105th Properties Co., 
30 Oh. A. 151, 164 NE 539. 


Va.—Logwood v. Holland, 131 Va. 
186, 108 SE 571. 


_{a]) Moticn to strike.—In an ac- 
tion for the cost of installing a heat- 
ing plant, plaintiff) testified as to the 
reasonable value of the labor and ma- 
terial, but on cross-examination ad- 
mitted that with regard to the sums 
charged for labor his testimony was 
based on reports from’'employés, none 
of whom were called to prove that the 
reports which they handed in were 
correct. In the absence of a motion to 
strike out plaintiff's testimony, it was 
for the referee to determine whether 
he would allow the sum claimed or 
not. Weibert v. Hanan, 136 App. Div. 
388, 121 NYS 35 [rev on other grounds 
202 N. Y. 328, 95 NE 688]. 


Canali Cos ve 


For later cases, developmexts anid changes in the law see Annotations, same title and section number, 


$§ 143-144] 


complained of must be specifically pointed out’? and 
the grounds therefor must be stated.88 


Generally the referee 
must pass on objections to evidence offered,®® and it 
is improper for a referee to report questions arising 
in the discharge of his duties as regards the admis- 
sibility of evidence to the court appointing him for 
instructions;°! but the failure to rule on an objee- 
tion to the admission of evidence is not fatal where 
the evidence was in fact admissible,?? and where 
evidence is received which is competent as against 
one or more of several defendants, it is not error for 


Ruling on objections.®® 


[h] Objections to evidence.— 
Where the parties pursue a techni- 
cal adherence to the issues raised by 
the pleadings on the trial before an 
auditor, they must object to the ad- 
mission of evidence not strictly com- 


petent. Fisher v. Doe, 204 Mass. 34, 
90 NE 592. 
[c] Measure of damages.—In an 


action for damages for breach of con- 
tract to sell goods to be manufac- 
tured, which was referred to a referee 
for finding of facts, a claim by remon- 
strant that, under the complaint and 
its demand for general damages only, 
substantial damages. could not be 
awarded, should have been raised by 
objection to evidence tending to prove 
such damages when offered before the 
referee, anid, if overruled, by incor- 
porating such ruling in the remon- 
strance. Goralnik Hat Co. v. Delohery 
Hat Co., 98 Conn. 560, 120 A 283. 


[d] Such exceptions as.could be 
made before court may be taken by 
either party before a referee. Law- 
son v. Bissell, 7 Oh. St. 129. 

[e] Failure of a referee to inquire 
into one of the issues in a proceeding 
should not be acquiesced in until the 
final disposition of the proceeding, 
since it could be cured if called to the 
referee’s attention. In re Soules Hos- 
pital, ete., 1837 NYS 504. 

[f]. What constitutes exception.— 
A mere request for a finding of fact 
or law, with an adverse finding by the 
referee, is not an exception, nor does 
it take the place of an exception. 
Warner v. Sax, 4 LuzLegReg (Pa.) 7. 

Objections and exceptions on trial 
by court to: 

Declarations of law and decision 

Trialmess (Cyc 195 2a. 
Preserve question for review in 

pellate court .-see Appeal and 

ror-§ 767 note 17; § 833. 
Reception of evidence see Trial 

Cye 1944]. 

Remarks and conduct of judge 

Trial [88 Cyc 1324]. 

87. Armfield v. Colvert, 103 N. C. 
147, 9 SE 461. 

[a] Qbjectionable evidence must 
be specifically pointed out. Armfield 
v. Colvert, 103 N. C. 147, 9 SE 461. 


88. Harris v. Wade, 61 N. Y. 630 
mem; Logwood vy. Holland, 131 Va. 
186, 108 SE 571. 

[a] Objection insufficient.—W here 
evidence is proper for’ the purpose 
assigned by the party offering it, an 
objection to it as improper and irrele- 
vant is insufficient to present a spe- 
cific objection to it. Harris v. Wade, 
61 N. Y. 630 mem. 

Objections and exceptions to report 
see infra §§ 199-263. 


89. Reservation of decision and 
conditional admission see supra § 128. 


90. Matter of Atty.-Gen., 32 Misc. 
1, 66 NYS 129; Credle v. Ayers, 126 
N. C. 11, 85 SE 128, 48 LRA 751; Wal- 
lace v. Douglass, 103 N. C. 19, 9 SE 
453. 

[a] Court may find facts on failure 
referee to rule on objections to 
Credle v. Ayers, 126 N. C. 


see 


ap- 
Er- 


[38 


see 


of 
evidence. 


REFERENCES 


11, 35 SE 128, 48 LRA 751. 


91. Gantt v. Brown, 238 Mo. 560, 
142 SW 422. 


Asking court for instructions see 
infra § 146 note 42. 


92. Spier v. Priest, 15 Mo. A. 591. 

Reserving decision see supra § 128. 
ane Lathrop v. Bramhall, 64 N. Y. 
94. Failure to object as waiver of 


objections to report see infra § 202. 


Waiver of objections in general by 
appearance and participation in pro- 
ceedings see supra § 116. 


95. Miss.—Anding v. 
Miss. 487. 


Spe hee go v. Gregg, 5 Nebr. 


Levy, 60 


N. Y.—Mandeville v. Newton, 119 
N. Y. 10, 23 NE 920; Johnson v. Mc- 
Intosh, on ‘Barb. 267; Dainese v. Al- 
len, 36 N. Y. Super. 78, 14 AbbPrNS 
363, 45 HowPr 430; In re Soules Hos- 
pital, ete., 137 NYS 504. 


N. C.—Armfield v. Colvert, 103 N. 
C. 147, 9 SE 461. \ 


Va.—Logwood v. Holland, 131 Va. 
186, 108 SE 571. 


[a] Thus: (1) The failure of a 
referee to inquire into one of the 
issues in a proceeding should not be 
acquiesced in until the final dispo- 
sition of the proceeding, since it could 
be cured if called to the referee’s at- 
tention. In re Soules Hospital, etc., 
137 NYS 504. (2) An exception to the 
report of a commissioner appointed 
to assess ‘damages for a shortage of 
trees in an orchard purchased that 
the wrong measure of damages was 
used was properly overruled, where 
no objection to evidence on _ that 
ground was made until the commis- 
sioner had made his finding, and no 
rebuttal testimony was introduced. 
Logwood vy. Holland, 131 Va. 186, 108 
SE 571. 

{[b] Statute providing that excep- 
tions to the referee’s decision may be 
taken within ten days after notice of 
the judgment does not contemplate 
that a party after the report has been 
filed may except to the decision made 
on the trial in relation to the recep- 
tion or rejection of evidence or that 
he may take any exception which he 
might have taken on the trial. Dain- 
ese v. Allen, 36) N.Y. Super. 98, 14 
AbbPrNS 363, 45 HowPr 430. 


[c] Where referee finds that ob- 
jection was taken “in apt time” to 
certain testimony the fact that the 
referee entered the objection at the 
close of the testimony instead of at- 
taching it to the utterances to which 
it was directed, did not make the ob- 
jection unavailable. Armfield v. Col- 
vert, 103 N. C. 147, 9 SE 461. 

96. Johnson vy. McIntosh, 31 Barb. 
(N. Y.) 267. 

97. Steen v. Hendy, 4 Cal. Unrep. 
Cas. 916, 38 P 718 (objection as pre- 
mature). 

[a] Illustration.—Where an execu- 
tor is substituted in place of a de- 


[53 C.J.] 739 


the referee to refuse to decide, either at the time the 
evidence is received or at the close of the case, as to 
which of them it is competent.?? 


[§ 144] 2. Time and Waiver. 
jections to errors and irregularities occurring at the 
trial before the referee must be taken at the time of 
the occurrence of the alleged errors,?® except where 
otherwise stipulated,?® and not in anticipation’ of 
such errors,®* and the failure properly to object to 
such errors and irregularities constitutes a waiver 
thereof,®® and unless such objections are taken be- 
fore the referee a party cannot avail himself of them 


Generally, ob- 


ceased defendant in a pending refer- 
ence, an objection by such executor 
to the reception of any evidence on 
the claim which formed the basis of 
the reference on the ground that such 
claim was not filed with him is pre- 
mature when made before any evi- 
dence is introduced on the question of 
whether the claim had been present- 
ed. Steen v. Hendy, 4 Cal. Unrep. 
Cas:-9L6; 38 P 718. 


98. U. S.—Copper River Min. Co. 
v. McClellan, 1388 Fed. 333, 70 CCA 
623 [certiorari den 200 U. S. 616 mem, 
26 SCt 753 mem, 50 L. ed. 622 mem]; 
Bean v. Lambert, 77 Fed. 862. 


Ga.—Wilkes v. Carter, 149 Ga. 240, 
99 SE 860. 


Kan.—Lannan v. Clavin, 3 Kan. 17. 
Ky.—Miller v. Miller, 1 Ky. Op. 174. 
Me.—Sanborn v. Paul, 60 Me. 325. 


N. Y.—Barnes v. Midland R. Termi- 
nal Co. 2180 Ne py. 91a don INGR NO 20% 
Langdon v. New York, 133 N. Y. 628, 
31 NE 98; Mandeville v. Newton, 119 
N: Y. 10, 23 NE 920; Peck v. Goober- 
lett, 109 N. Y. 130, 15 NE 350; Mor- 
ris v. Husson, 8 N. Y. 204; Matter 
of Little, 47 App;. Div: 22; 62) NYS 27 
faff 165 N. Y. 643 mem, 59 NE 1125 
mem]; Matter of Mellen, 56 Hun 
553, 9 NYS 929. 


N. C.—Silver Valley Min. Co. v. 
Baltimore Gold, ete., Min., etc., Co., 
SON (Ce 4454 6"SE) 7355 


Pa.—McCord v. Scott, 4 Watts 11. 


S. C.—wWilkes v. Arthur, 91 S. C. 163, 
74 SE 361. 


ae Be gener, v. Owen, 5 Vt. 42. 
and, 131 Va. 


186, “T08 SE 571. 


Wis.—Fairbanks  v. 
Wis. 77, 17 NW 675: 


[a] Failure to rule on demurrer to 
pleading (1) is waived when evidence 
in support of such pleading is per- 
mitted to g0 in without objection. 
Wilkes v. Carter, 149 Ga. 240, 99 SE 
860. (2) Necessity of ruling on de- 
murrer see supra § 120 note 56. 


[b] Failure to administer oath to 
witnesses is waived by not objecting 
orgs time. Sanborn y. Paul, 60 Me. 

oO. 

{c] Third person transcribing tes- 
timony.—Failure to object, during the 
reference, to the writing down of tes- 
timony by a person other than the 
referee in his absence, is a waiver 
thereof. Fairbanks v. Holliday, 59 
Wis. 77, 17 NW 675. 


[d] Motion to dismiss.—Where 
defendant moves for the ‘dismissal of 
a complaint on the ground that the 
evidence goes beyond the cause of 
action but takes no exception to the 
refusal of the referee to dismiss the 
complaint and does not object to the 
evidence offered by plaintiff on the 
ground that it was not within the 
pleadings, it is the duty of the court 
to give plaintiff the benefit of any 
cause of action established by the 
evidence. Peck v. Gooberlett, 109 N. 
Y. 180, 16 NE 360. 


Holliday, 59 
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by excepting to the report.°® Accordingly, the fail- 
ure to object to testimony at the time of its introdue- 
tion waives objections thereto,! and this includes 
the objection that the evidence was not within the 
issues.” 
but the referee offers to take it subject to the objee- 
tion, the party offering it waives the error, if any, 
in the ruling where he then refuses to produce the 
evidence.* In those jurisdictions where the testi- 
mony before the referee must be subscribed by the 
witnesses,* the failure to comply therewith may be 
waived by not promptly insisting thereon.® Objee- 
tions may be waived by conduct of the parties indi- 
cating approval or satisfaction therewith.°® 

Ex parte hearings after submission of cause. 
Where the referee in an action to foreclose a mechan- 
¢’s lien takes testimony and hears arguments after 
the case is closed, without notice to the contractor, 
who was defendant in the action, the irregularity is 
waived by the latter’s failure to object to it, he 
having notice thereof before the report was filed.? 

[§ 145] 3. Bill of Exceptions. In some jurisdic- 
tions objections and exceptions taken before the réf- 
eree must be reduced to writing and incorporated in 


REFERENCES 


Where evidence is ruled to be inadmissible: 


[§§ 144-146 


a bill of exceptions,® or embodied in,® or filed or re- 
turned with,'® the report, or made a part of the 
report by being certified by the referee,*! statutes 
sometimes requiring the referee to sign such excep- 
tions.1* A party desiring to have the evidence 
which has been taken at the trial before the referee 
reviewed by the trial court should have a bill of 
exceptions containing such evidence allowed by the 
referee,!*® and if necessary, he should apply to the 
referee for time to prepare such bill.tt* When an 
exception is taken, so much of the testimony as may 
be necessary to give point and effect to the exception 
must be embodied in the bill of exceptions.1® 


[§ 146] D. Supervision and Control by Court.® 
Generally the court does not, by directing a refer- 
ence, lose its control of the case,*7 nor deprive itself 
of the power of making any order which may facili- 
tate the reference,'® and the court may, in certain 
cases and for sufficient cause, pass on and control the 
acts and proceedings of a referee while the reference 
is pending.1® Accordingly the court may make any 
necessary and proper order where the referee does 
not proceed in accordance with the order of refer- 


99. See infra § 200. 


1. Ind.—Wabash, etc., Canal Co. v. 
Huston, i2 Ind. 276. 


Mo.—Hill v. Bailey, 8 Mo. A. 85. 


N. H.—Drown v. Hamilton, 68 N. 
ET 2/3 FAA 7/97 
N. Y.—Brady v. Nally, 151 N. Y. 


258, 45 NE 547; Oliver v. 
NG) WV OOPDIS 7V.0 Vioorhis, 50 
Barb. 119; Commercial Bank v. Shu- 
art, 46 Barb. 371; Leach v. Kelsey, 7 
Barb. 466. 


S. C.—Armstrong v. Austin, 45 S. 
C. 69, 22, SH 763, 29 LRA 772; Card- 
well v. Brewer, 19 S. C. 602 


Vt.—Holt v. Howard, 77 vt. 49, 58 
IX TEDEUE 


[a] Evidence inadmissible under 
statute of frauds.—Holt v. Howard, 
7 Nines ENR ts Niet 


2. Commercial Bank v. Shuart, 46 
Barb. CN. YY.) 371. 


3  Holendyke vy. 
635, 7 NW 558. 


4. See supra § 133 notes 74, 80. 


5. Copper River Min. Co. v. Mc- 
Clellan, 138 Fed. 333, 70 CCA 623 [cer- 
tiorari den 200 U. S. 616 mem, 26 SCt 
753 mem, 50 L. ed. 622 mem]; Mat- 
ter of Hirsch, 116 App. Div. 367, 101 
NYS 893 [aff 188 N. Y. 584 mem, 81 
NE 1165 mem]; Rusk v. Marston, 1 
NYWklyDig 566. But see Bowne v. 
Leveridge, 8 AbbNCas (N. Y.) 148 
note (omission of parties to request 
that the signatures of the witnesses 
be affixed to their testimony does not 
constitute a waiver). 


6. Wilkes y. Arthur, 91 S. C. 163, 
74 SE 361. 


[a] Waiver by inference.—On a 
reference in an action by depositors 
in an insolvent bank’ against the 
stockholders, a statement by counsel 
for defendants, in regard to the man- 
ner of proving claims, that whatever 
the master thought proper was ac- 
ceptable to his side, was a waiver of 
objections to the manner of prov- 
ing claims, the effect of which was 
not destroyed by counsel adding that 
he thought the claims should be for- 
mally proved. Wilkes v. Arthur, 91 S. 
C. 163, 74 SE 361. 

7. McAllister v. Case, 14 Daly 385, 


13 NYSt 141 [aff 112 N. Y. 668 mem, 
20 NE 414 mem]. 


Bennett, 65 


Newton, 50 Wis. 


‘Effect of order 


8. Wabash, ete., Canal Co. v. Hus- 
ton, 12 Ind. 276. 


9. Phelps v. Peabody, 
Tyson v. Wells, 2 Cal..122; 
Levy, 60 Miss. 487. 


Incorporation of objections in re- 
port generally see infra § 179. 


We Caly Me05 
Anding v. 


To preserve question on appeal see 
Appeal and Error § 833 note 69. 


10. Newton v. Toevs, 82 Kan. 15, 


107 P 543; State v. Gaslin, 30 Nebr. 
651, 46 NW 917; Green v. Castlebury, 
70 N. C. 20. 


11. Phelps v. Peabody, 7 Cal. 50; 
Tyson v. Wells, 2 Cal. 122. 


12. See statutory provisions. 


[a] Where statute provides that it 
is duty of referees to sign any true 
exceptions taken to any decision by 
them and return them with their re- 
port, it is not the duty of the judge 
of the court to sign such exceptions. 


State v. Gaslin, 30 Nebr. 651, 46 NW 
917. 
13. Newton vy. Toevs, 82 Kan. 15, 


107 P 543. 


Return of evidence with report gen- 
erally see infra § 181. 


14. Newton v. Toevs, supra. 


[a] Time insufficient.—‘If there is 
not sufficient time, or opportunity is 
not given to make such application to 
the referee, it Should be made to the 
court, and for the purpose of having 
such exceptions allowed to be held, 
or, if filed, to be referred back to the 
referee; or the court might order the 
referee to report the evidence.’ New- 


ton v. ‘Toevs, 82 Kan. 15, 107 P 643. 
15. Lawson v. Bissell; 7 Oh. St. 
129. 


16. Cross references: 


Allowing amendments to pleadings 
during proceedings see supra § 121 
notes 84-88. 

or rule on action see 
supra § 70. 

Extension of time to file report 
infra 1§ 153: 

Power of court to amend findings 
infra §§ 339, 340. 


17. Cal.—Saville vy. Frishie, 70 Cal. 
Sip lie PP bOiZe 


Ga.—Hale v. Owenener 133°Ga. 631, 
66 SE 781. 


see 


see 


Pie plas gee v. Lynch, 11 Iowa 


Kan.—State Bank vy. 
Kam 430! bP ooias 


Mass.—Willey v. 
64. - 


Showers, 65 
Durgin, 118 Mass. 


[a] Referee is officer of court, and 
under its supervision, for the purpose 
of the accomplishment of justice in 
the matter which has been referred to 
him. State Bank v. Showers, 65 Kan. 
431, 70 P $32. 


[b] A court commissioner (1) has 
no power to stay the proceedings be- 
fore the referees after the cause is 
noticed for hearing. Clute vy. Tich- 
enor, 2 HowPr (N. Y¥.) 87 (such or- 
der of a supreme court commissioner 
is a nullity); Lansing v. Mickles, 2 
HowPr (N. Y.) 37 (supreme court 
commissioner under Sup. Ct. rules, 
rule 97). (2) Powers of court com- 
missioners generally see Court Com- 
missioners § 4 et seq. 


[ec] Employment of reporters.— 
Neither the circuit eourts nor the 
judges thereof are authorized to em- 
ploy or authorize the employment of 
shorthand reporters before commis- 
sioners in executing orders or de- 
crees of reference. Weigand v. Alli- 
ance Supply Co., 44 W. Va. 133, 28 SE 
803 (statutory authority to employ 
reporters applies only to trials before 
a court). 


[d] Filing stenographer’s notes.— 
Under Code Civ. Proc. §§$ 83, 84, pro- 
viding for the filing of stenographer’s 
notes, where in a foreclosure suit 
which had been referred the evidence 

was taken by a stenographer whose 
fees were taxed as part of the costs, 
the court acted within its discretion 
in ordering plaintiff who had posses- 
sion of the notes to file them with the 
clerk. Horrocks v. Thompson, 27 Hun 
CN. Y.) 144. 


{e] Assisting in calculations.— 
Where a commissioner is appointed to 
take an account, the fact that chan- 
cellor goes over the calculations with 
the commissioner is not a ground for 
exception. Herrell v. Prince William 
County, (Va.) 75 SE 87. 


18. In re Leigh, 4 Ch. D. 661. 


19. Barton v. Herman, 3 Daly (N. 
Y.) 320, 8 AbbPrNS 399. And see 
cases infra this section. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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ence,-° and may entertain motions of the parties 
affecting the proceedings.*?! Pending an appeal the 
court may order a suspension of the proceedings.?? 
It has power to revise each act of the master as it 
progresses,”* particularly when the decision of some 
question of fact or law may be of practical assistance 
in limiting the scope of further proceedings before 
the referee,?* but such practice is not counte- 
naneed.*® In some jurisdictions it is held that in 
a reference to hear and determine the issues, errors 
by the referee in the course of the proceedings are 
reviewable only on appeal from the judgment en- 
tered on the referee’s report;?° hence the decision of 
the referee on an application to amend?’ or on a 
motion to dismiss a. counterclaim’® is not reviewable 
on a motion to the trial court but only on appeal 
from the judgment, and a motion before the court 
for leave to amend where the referee has refused 
the application is improper.?® In a reference of a 
question of fact arising on motion®® the court can 
compel a party to produce before the referee the 
individuals whose affidavits have been read on the 
motion for the purpose of revealing their identity 
and existence.*! On the other hand the court, on 
motion, will not compel a referee to reopen a case 
after plaintiff and defendant have both rested,** 
or make an order directing the’ production of books 
and papers before the referee, after the referee has 
filed his report,** especially where the referee had 
the power to compel such production on the trial 
before him, but failed to exercise it;** nor has the 
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or the other.*5 Where the statutes regulating the 
proceedings contain no provision requiring a witness 
to sign the testimony taken before the referee the 
court can make no order to such effect.°* Where 
referees fail to file all the papers of a case, as re- 
quired by statute, the proper remedy is to apply 
to the court to have such defects supplied, 37 and, if 
necessary, for an enlargement of the time for filing 
proper exceptions.*® Where a referee settles a case 
as prescribed by statute, it is conclusive on the court 
and it cannot change it,*® but if mistake in engross- 
ment is shown, it should be sent back to the referee 
for correction.4° An injunetion restraining plain- 
tiff from proceeding with the reference does not pre- 
vent proceedings by the referee where an appeal 
has been taken from the order and a stay bond filed 
pending appeal.41 The referee may apply to the 
court for directions,*? but ordinarily the court will 
refuse to instruct the referee as to proper rulings 
or proceedings.** 


Retraxit.44 During the pendency of the proceed- 
ings before a referee to determine all the issues in 
a cause, the court may permit plaintiff to abandon 
any part of the cause stated in the complaint by the 
filing of a retraxit.*® 


Jurisdiction of court over conduct of referee is 
largely a matter of disceretion*® and should be exer- 
cised with a view to procure absolutely just results*? 
and to establish in the minds of the litigants a be- 
lief that such results are being procured.*® 


{§ 147] E. Decision or Opinion in General; Relief 


court power to direct a referee to decide one way ! Granted.*® The decision or conclusion of the ref- 
20. Ford v. Ford, 53 Barb. (N. Y.) {f without examination of a large part | the report is made and then move for 

525, 35 HowPr 321; Barton v. Herman, | of the record.” Mathieson Alkali} a recommittal. Schermerhorn v. Dev- 

3 Daly (N. Y.) 320, 8 AbbPrNS 399.| Works v. Arnold, 280 Fed. 132, 133. elin, 1 CodeRep (N. Y.) 28. 

But see infra notes 26-29. 26. Albany Brass, etc., Co. v. Hoff- Recommittal see infra §§ 302-336. 
[a] Thus the special term has|man, 30 App. Div. 76, 51 NYS 779. 33. Guinan v. Allan, 40 App. Div. 

power to set aside any order made by 27. Quimby v. Claflin, 77 N. Y. 270;| 137, 57 NYS 614. 


a referee, in the progress of a cause 
which he had not authority to make, 
and aiso the power to compel him 
io proceed to the trial of the issues 
referred to him for determination. 
Ford ‘v. Ford, 53 Barb. (N. Y.) 525, 
35 HowPr 321. 


21. Saville v. Frisbie, 70 Cal. 87, 11 
P 502: Seavey v. Beckler, 132 Mass. 
203; Willey v. Durgin, 118 Mass. 64; 
McNeill v. Lawton, 97 N. C. 16, 1 SE 
493: Re Palmer, 63 L. T. Rep. N. S. 
302. 


{a] Default of defendant.——Where 
no action is taken by the referee dur- 
ing the four years succeeding an ad- 
journment of the proceedings which 
were to be taken up again on agree- 
ment of the parties, the court, on due 
notice, may default the defendant on 
his failure to appear on the calling 
of the docket. Willey v. Durgin, 118 
Mass. 64 (a case referred to arbitra- 
tors under rule of court remains upon 
the docket until disposed of by the 
judgment of the court). 

22, Re Palmer, 63) Ll. Ty Rep. 
302. 

23. Mathieson Alkali Works v. Ar- 
nold, 280 Fed. 132; Union Sugar Refin- 
ery v. Mathiesson, 24 F. Cas. No. 14,- 
398, 3 Cliff. 146. 


Review generally see infra §§ 199- 
63. 


N. S. 


24. Mathieson Alkali Works v. 


Arnold, 280 Fed. 132. 


25. Union Sugar Refinery v. Math- 
iesson, 24 F. Cas. No. 14,398, 3 Cliff. 
146. 

[a] Reason for rule.—‘‘Such prac- 
tice is likely to be productive of great 
delay, and . it is difficult for 
a judge to ‘decide an isolated point 


Knapp v. Fowler, 26 Hun (N. Y.) 200; 
Woodruff v. Dickie, 28 N. Y. Super. 
619, 31 HowPr 164. 


[a] Motion before court to set 
aside or strike out amendment al- 
lowed by referee is improper. Quim- 
bya v. iClaflin,e (2 Nev Ya 270) ‘Knapp: ve 
Fowler, 26 Hun (N. Y.) 200. But see 
Mord, wv. ord) (53 Barbs, iCN:, YY.) 525; 
35 HowPr 321 (where an amendment 
had been improperly allowed by the 
referee, and the court on motion set 
aside the order of the referee and 
declared that a referee is always un- 
der the control and direction of the 
court and may be compelled to pro- 
ceed with the trial of the issues re- 
ferred to him). 

[b] Review of ruling allowing 
amendment.—The court at special 
term has no power to review, on mo- 
tion, the action of the referee in al- 
lowing an amendment of the com- 
plaint. Barnum v. Williams, 91 App. 
Div. 464, 86 NYS 821. 

28. Albany Brass, etc., Co. v. Hoff- 
man, 30 App. Div. 76, 51 NYS 779. 

29. Oregon SS. Co. v. Otis, 59 How 
Pr (N. Y.) 254. See Barnum v. Wil- 
liams, 91 App. Div. 464, 86 NYS 821 
(where matter was, nevertheless, con- 
sidered on the merits). 

30. See supra § 38. 

81. Stubbs v. Ripley, 39 Hun (N. 
¥.) 620. 

Production of papers and documents 
generally see Witnesses [40 Cyc 2166]. 

32. Dow v. Darragh, 42 N. Y. Super. 
80; Schermerhorn y. Develin, 1 Code 
Rep. (N. Y.) 28. 

[a] Where referee refuses to re- 
open case, the party must wait until 


34. Guinan v. Allan, supra. 
_ Power of referee to compel produc- 
a of papers see supra § 137. 
Deagan v. King, 83 ADP: 
428° "32 NYS 422. 


36 Sunshine v. Euclid- 105th Prop- 
erties Co., 30 Oh. A. 151, 164 NE 539. 
[a] Reason for rule.—‘‘In doing 
that the court required him to do a 
futile and unnecessary act which 
would in no way affect the merits of 


Div. 


the case.” Sunshine vy. Euclid-105th 
Properties Co., 30 Oh. A. 151, 164 NE 
539, 540. 

87. Van Syckel v. Stewart, 10 


Phila: CPan) b4 ve 
38. Van Syckel v. Stewart, supra. 


Time for filing exceptions see infra 
§§ 237-240. 


39. Taylor v. Parker, 18 Minn. 79. 
40. Taylor v. Parker, supra. 
41. Northern Cent. R. Co. v. Gan- 


ton Co., 24 Md. 492. 

42. Bridge v. Niagara Ins. Co., 1 
NZ Yer Supers GNsy)) 467% 

43. State v. Standard Oil Co., 194 
Mo. 124, 91 SW 1062; Geyer v. Smith, 
1 Dall. (Pa.) 347, 1 L. ed. 169; Keste- 
ven -v. Gooderham, (20, U. C. Q. B. 
(Ont.) 500. 


44. Generally see Dismissal and 
Nonsuit § 4 


45. Barnard v. Daggett, 68 Ind. 305. 


46. Lecky v. Winston, 186 App. 
Div. 642, 174 NYS 645. 


47. Lecky v. Winston, supra. 
48. Lecky v. Winston, supra. 


49. On failure of party to appear 
see supra § 117. 
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eree must be within the scope of the reference.°° 
Where an issue is submitted to a referee, it must be 
determined without reference to the case out of 
which it grows,°? and where more than one issue has 
been referred, the referee should dispose of all the 
matters before him.°? The referee may draw such 
conclusions from the facts proved or admitted to 
be true as it would be possible for a jury to draw,°* 
and it has been held that he may act partly on his 
own knowledge of the facts involved;** but while 
the knowledge which the referee may have acquired 
ly experience may assist his judgment in determin- 
ing the truth or falsity of what the witnesses tes- 
tify to on that subject his decision must rest finally 
on the testimony alone,®> and he cannot disregard 
undisputed evidence.®® After the hearing and the 
submission, the referee may take the matter under 
consideration and make an award on a subsequent 
day, in the absence of the parties.°* 


Relief granted. Where no question is raised be- 
fore the referee as to the mode of trial, he must 
grant plaintiff any relief, legal or equitable, to which 
his allegations and proof entitle him,®* but he has 
power, nevertheless, to confine a right of action 
strictly to the wrongful acts stated in the complaint 
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and refuse recovery for other acts not stated there- 
in.5? Where a ease has been referred to a committee 
with authority to find the facts and recommend the 
conclusion or judgment, such committee has no au- 
thority to allow a claim®°® or adopt or reject a rule 
of law* except by way of recommendation to the 
court.°2 The referee may order a sum to be paid in 
installments,®°® or may require one party to pay a 
certain sum and the other to tender a conveyance.°* 
Where all the issues are referred in an action for 
an accounting, the referee may direct an interlocu- 
tory judgment and a subsequent accounting instead 
of proceeding with the trial and accounting to a 
point where he can direct a final judgment,®° or he 
may, if he finds defendant liable.to account, himself 
proceed with the accounting,®® and in such a case 
he need not make and enter an interlocutory judg- 
ment that the taking of an accounting is necessary, 
before proceeding to state the account.®? 

Rendering judgment. In the absence of statutory 
authority therefor®® the referee has no power to 
render judgment.°® 

[§ 148] F. New Trial. In the absence of ex- 
press statutory provisions therefor,’ the referee 
is without authority to grant a new trial.*+ 


[§§ 147-148 


Essentials and requisites of report 
or award see infra §§ 164-181. 


Costs: 
Authority of referee to assess see 
Costs § 413. 


Items allowable see Costs § 3238. 


50. McLaughlin v. Old Colony R. 
Co., 166 Mass. 266, 44 NE 252; Pirics 
v. First Russian Slavonic Greek Cath- 
o Ben. Soc., 83 N. J. Eq. 29, 89 A 


{a] Findings as to judgment.—Un- 
der an order of reference requiring 
the referees to find the facts and re- 
serve the questions of law, it is com- 
petent for them to find, as a conclusion 
from the facts found, in whose fa- 
vor judgment should be entered. Mc- 
Laughlin v. Old Colony R. Co., 166 
Mass. 260, 44 NE 252. 


[b] Decision within order.—An or- 
der in a consent reference that the 
amount due should be ‘determined ‘“re- 
gard being had” for four particulars 
is not too narrow to admit of a dis- 
position in accordance with one of 
such particulars only the latter, be- 
ing the main question. Pirics v. First 
Russian Slavonic Greek Catholic Ben. 
Soc., 83 N. J: Eq. 29, 89 A 1036. 


Order as fixing scope of referee’s 
authority see supra § 105. 


That report must be within order 
of reference see infra § 165 note 78. 


51. McDonough vy. Norris, 2 Phila. 
(Pa.) 266. 


52. Barnes v. Midland R. Terminal 
Co.,° 218 N. Y. 91, 112 NE 926. 


[a] Thus where plaintiff's right to 
an injunction and to damages on ac- 
count of defendant’s obstruction of a 
highway were in controversy, the 
referee should not have granted the 
injunction and directed another refer- 
ence to determine .damages, but the 
entire matter should have been dis- 
posed of at once. Barnes v. Midland 
Riverminal Co,,"218N. ¥..91; 112 NE 
926 [mod 147 App. Div. 89, 131 NYS 
750, 161 App. Div. 621 mem, 146 NYS 
1033 mem]. 


53. See supra § 140 note 53. 


54. Dempsey v. Schawacker, 140 
Mo. 680, 38 SW 954, 41 SW_ 1100; 
Straw -v. Truesdale, 59 N. H. 109. 


But see Moore v. Moore, 56 N. H. 512 
(holding that it was proper for a 
referee to hear a case de novo, -and 
not consider or act on any evidence 


given at a trial of the cause between 
the same parties several years be- 
fore, when he had acted as judge). 


[a] Where defendant claimed a 
set-off for attorney’s fees incurred, it 
was competent for the referee, who 
was a practising attorney, to pass 
upon the reasonableness of the fee 
claimed, from the record of the case 
in which the services were rendered, 
and from his own knowledge, with- 
out other evidence. Dempsey’ V. 
Schawacker, 140 Mo. 680, 38 SW 954, 
41 SW 1100. 


55. Radway v. Duffy, 79 App. Div. 
116, 80 NYS 134. 

56. Disregarding testimony see su- 
pra § 132. 

57. National Bldg,, ete., Assoc. v. 
Alfree, 27 Del. 434, 89 A 55. 


58. Phoenix Mut. L. Ins. Co. v. 
Clark, 59 IN. 1H... 5615) (Armitage “vs 
Pulver, 37 N. Y. 494; Adams v. Sy- 


mon, 6 NYS 652, 22 AbbNCas 469. 


[a] Election of remedy.—(1) That 
plaintiff successfully resists a motion 
to strike a cause from the special 
term calendar on the ground that it 
is triable by a jury at circuit, does 
not constitute an election to prose- 
cute for equitable relief only, so as 
to prevent a referee to hear and de- 
termine from rendering a money judg- 
ment for damages which is consistent 
with the complaint. Adams v. Symon, 
6 NYS 652, 22 AbbNCas 469. (2) 
Election of remedies generally see 
Election of Remedies 20 C. J. p 1 


{b] In action for penalty of a con- 
tract under seal, the amount equita- 
bly due may be determined by a 
referee. Phoenix Mut. L. Ins. Co. v. 
Clark, 59) N: EL. 562. 


[ec] Damages.—Where the referee 
is appointed to hear and determine a 
cause and the trial actually requires 
the examination of a long account, 
the referee may allow damages for 
the nonperformance of a special con- 
tract. Lee v. Tillotson, 24 Wend. (N. 
BGA) Meese (4 


59. La Rue v. 
428, 47 NE 796. 

60. Stehlin-Miller-Henes Co. v 
Bridgeport, 97 Conn. 657, 117 A 811. 

61. See supra § 107 note 62. — 


62. Stehlin-Miller-Henes Co. v. 
Bridgeport, supra. 


Smiths, Los< Ne wy. 


63. Geary v. Cunningham, 10 Serg. 
& R. (Pa.) 230; Beegle v. McGarry, 
1 LackLegRee (Pa.) 131. 

64. Nicholas v. Wolfersberger, 5 
Serg 6 UR; (Pah) 1677" Kunekle! v2 
une les 1 Dall. (Pa.) ‘364, 1 L. ed: 


65. Bennet v. Bennet, 10 App. Div. 
550, 42 NYS 435; Manning v. Man- 
ning, 87 Hun 221, 33 NYS 1029; Mun- 
dorff v. Mundorff, 1 Hun (N. Y.) 41, 
3 Thomps. & C. 171; Hathaway v. 
Russell, 45 N. Y. Super. 538, 7 AbbN 


Cas 138 [aff 46 N. Y. Super. 103]. 
But see Garezynski vy. Russell, 75 
Hun 492, 27 NYS 458 (apparently 


holding the contra). 


[a] Reason for rule is to facili- 
tate a review of the decision of the 
referee before putting the parties. to 
the expense of a long accounting. 
Hathaway v. Russell, 45 N. Y. Super. 
538, 7 AbbNCas 1388 [aff 46 N. Y. Su- 
per, 103]. 

66. Manning v. Manning, 
221, 38 NYS 1029. 


67. Young v. Valentine, 177 N. Y. 
347, 69 NE 643; Canton Brick Co. v. 
Howlett, 169 N. Y. 293, 62 NE 347. 


68. See statutory provisions. 


87 Hun 


69. Sandoval v. Salazar, 57 Cal. 
Av 756; *207 “PP 93N5. “938i * (Code Civ. 
Proc. §§ 638-645 do not give such 


power). 


“A referee is appointed to make a 
report. The report may be accepted 
or rejected. In any event the trial 
court renders the judgment.’ Sando- 
val v. Salazar, supra. 


Direction for judgment in report see 
infra § 180. 


70. See statutory provisions; 
cases infra this note. 


[a] In Florida (1) under a statute 
permitting a motion for new trial to 
be made to the referee within ten 
days of the receipt of notice of the 
filing of the referee’s report (McClel- 
lan Dig. p 858 § 4), (2) the referee, 
after filing an order refusing a mo- 
tion for new trial, has no power to 
grant a hearing of such motion, or 
to permit an amendment of the origi- 
nal motion by adding a new ground 
to the same (Mundee yv. Freeman, 23 
Fla. 529, 3 S 158). 


Tl. pl OOS V.nSOls ed on eMinn.eoo4, 
186 NW 809; Murray v. School Dist. 
No. 3, 11 Nebr. 438, 9 NW 573. 


and 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


_ foes at 
‘ 
> Al | " 


§§ 149-152] 


REFERENCES 


[53 C.J.] 743 


X. REPORT“? 


[§ 149] A. Definition. In one sense the term “re- 
port” is used in a sense corresponding to that of 
“verdict” in trial by jury, “finding” in trial by court, 
or “award” in arbitration proceedings—in other 
words, as meaning the result of the referee’s proceed- 
ings.*?° The term is also used to indicate the written 
statement of the result of the referee’s investigation 
which he is to file or deliver.** 

[§ 150] B. Necessity.7> A report is usually pro- 
vided for by the order of reference’® or by statute.77 
Moreover, the court may compel the referee to re- 
port,** as statutes in some jurisdictions provide.7® 


[§ 151] C. Where Several Referees. Where 
there is more than one referee all must meet and 
hear the evidence of the parties,’° and, as is some- 
times also provided by statute,*! all must consult as 
to the report to be rendered,*? unless the parties 
agree to a reference to a less number of referees 
and participate in the proceeding.§? While it has 
been said that this rule is not extended to require 
that all of the referees be present when the report 
is signed®* or that all sign it,8® there is authority 
that where the report is drawn up by counsel follow- 


72. Cross references: 


is required for the determination of 


ing the decision of the referees in conference, it is 
not sufficient that the report be signed separately 
without a further conference.s* Where participa- 
tion of all referees is required®’ the report should 
show that all participated.*® A report of a ma- 
jority of them is valid,®® particularly under stat- 
utes®® or agreement,®! although the report must be 
by all where the parties indicate that such is their 
intention®? or where there is no indication that they 
consented to a report by part of the referees only.°? 
The parties may be authorized under statutory pro- 
vision’? to agree to a report by only one or a mi- 
nority.°> However, the report must be made by 
the original referees, and not merely by one of them 
and other substitutes,°® although the rule is other- 
wise where the number of referees is increased by a 
second order or rule,®’ or by agreement of the par- 
ties.2° 


[§ 152] D. Time for Report®°—1. In General. 
If no time is fixed, it has been held that the report 
must be returned to the term of court following that 
of the appointment of the referee,! although it has 
also been held that the report may be filed at any 


authorizing a consent reference with 


As part of record on appeal see Ap- 

peal and Error § 1765. 

Conformity of judgment to report see 

Judgments § 106 note 58. 

Death of party after report see Abate- 
F ment and Revival § 286. 

n: 

Particular references governed by 
special statutes see Divorce §§ 
396-399; Mortgages § 1725; Parti- 
tion §§ 460-465. 

Supplementary proceedings see Ex- 
ecutions § 1006. 

Speeront on report see Judgments § 
ti 


Necessity for bill of exceptions, case, 
or statemerit of facts on appeal 
from judgment on eons see Ap- 
peal and Error § 17 

Right of plaintiff to Lae nonsuit aft- 
er delivery of report see Dismissal 
and Nonsuit § 24. 


73. Indiana Cent. R. Co. v. Brad- 
ley, 7 Ind. 49. 

74. See cases passim sections 149- 
181. 

75. Failure to report timely as 


ground for setting aside order of 
reference see supra § 74. 

76. See supra §§ 61-78. 

77. See statutory provisions, 

[a] In California a referee acting 
under Code Civ. Proc. §§ 638-645 is 


appointed to make a report. Sandoval 
Ve salazar, 57 Cals Al( 756, 207 BP 937: 


Stafford v. Hesketh, 1 Wend. 
(N. Y.) 71; Hawkins v. Bradford, 1 
Cai. (N. Y.) 160. But see Coggshall 
v. Burling, 8 Cow. (N. Y.) 136 (spe- 
cial report in order to revise report 
on merits will not be ordered). 

[a] Proper procedure to compel 


the referee to report is attachment. 
Thompson y. Parker, 3 Johns. (N. Y.) 
260. 


79. See statutory provisions. 

80. See supra § 114. 

81. See statutory provisions. 

g2. Townsend v. Glenns Falls Ins. 
GonsseNes Yoo Super. 1309) (Clark... 
Fraser, 1 HowPr (N. Y.) 98; McInroy 
vy. Benedict, 11 Johns. (N. Y.) 402; 


Wayne County Draing Dist, No. 1 v. 
Parks, 170 N. C. 435, 87 SE 229; Newel 
Vv. Keith, LANE? 214; Howard v. Con- 
ro, 2 Vt. 492. 


{a] Conference of all referees (1) 


conclusions of fact and law (Town- 
send v. Glenns Falls Ins. Co., 33 N. 
Y. Super. 130), (2) which conclusions 
must be decided w'hen all the referees 
are together (Townsend v. Glenns 
Falls Ins. Co., supra; Clark v. Fraser, 
1 HowPr [N. Y.] 98), (3) and it is 
improper for them to agree _ indi- 
vidually to the report without having 
consulted (Townsend vy. Glenns Falls 


Ins. Co., supra). 

83. See infra § 116 note 70. 

84 Clark v. Fraser, 1 HowPr (N. 
Y.)-98. 

85. Tetter vy.’ Rapesnyder, 1 Dall. 


(Pa:) 293, 14m. ed./143. 
86. Moore vy, Ewing, INGO Sisn Dee LCi, 

TeAm D795. 

soe See supra text and notes 80-— 

88. Short v. Pratt, 6 Mass. 496; 

Newel v. Keith, 11 Vt. 214. 


89. U. S.—Kingston v. Kincaid, 14 
FE. Cas. No. 7,821, 1 Wash. C. C. 448. 


Mass.—Walker vy. Melcher, 14 Mass. 


148; Short v. Pratt, 6 Mass. 496. 
H.—Eastman v. Burleigh, 2 N. 


N. 
H. 484; In re Farwell, 2 N. H. 123. 


N. Y.—Clark vy. Fraser, 1 HowPr 
98; McInroy vy. Benedict, 11 Johns. 
402. ; 


Oh.—Wesleyan Cemetery v. 
Puiiy 2 Disnw cl 6. tom Ole Dec. 
print) 132. 


Pa.—Kunckle vy. Kunckle, 
364, 1 L. ed. 178. 


Vt.—Newel v. Keith, 11 Vt. 214. 


[a] Majority is not required where 
a rule of reference is to four or any 
of three and, by a second rule, the 
number is increased to six without an 
express provision that a majority of 
the six act. Coupland v. Anderson, 
2 Call (6 Va.) 106. 

90. See statutory provisions. 

[a] In Oklahoma a report by a 
majority of the referees is, under St. 
(1893) § 2695, providing that words 
giving a joint authority to three or 
more public officers or other persons 
are considered as giving the author- 
ity to a majority of them unless 
otherwise indicated, valid and bind- 
ing. Blevins v. Morledg e, 5 Okl, 141, 
47 P 1068. 

[b] In Vermont under a statute 


Wood- 
(Re- 


1 Dall. 


the report, by all or the majority of 
the referees as the parties agree, to 
be final and conclusive, and the rule 
of reference authorizes the report by 
all or a majority, it is unnecessary 
be hohe agree. Howard vy. Conro, 2 


91. Cartledge v. Cutliff, 21 Ga. 1; 
Wa'tker v. Melcher, 14 Mass. 148; 
Drainage Dist. No. 1 v. Parks, 170 


N. C. 435, 87 SE 229. 


[a] Consent to addition of ref- 
erees, followed by a dispute as to the 
identity of such added referees, does 
not affect the validity of a revort by 
the first referees. Sweet v. Mathew- 
son, 1 R. I. 420. 


Notice to absent referee must 
be given. Brower v. Kingsley, 1 
Johns. Cas. (N. Y.) 334; Drainage 
Dist.-No. 1 v. Parks, 170 N. C. 435, 87 
oe 229; Mann v. Cahill, 1 Phila. (Pa.) 


[ec] Parol evidence 
to show consent. 
1 Tyler (Vt.) 407. 


is admissible 
Booth v. Tousey, 


92. Anderson v. Farnham, 34 Me. 
Sea. Walters v. Pettit, 12 Pa. Co. 
43 


93. Reeves v. Goff, 2 N. J. L. 143; 
Sweet v. Mathewson, 1 R. I. 420. 


94. See statutory provisions. 
95. Wright v. Macey, 21 Ind. 301. 


96. Russell v. Gray, 6 Serg. & R. 
(Pa.) 145; Foltz v. Grubb, 4 PaLJ 209. 


[a] Where cause is referred to cer- 
tain arbitrators or a majority of them, 
an award made by a majority of the 
referees named will not be vitiated by 
other persons, not. named in the rule 
of reference, joining in and signing 
the award. Carter v. Sams, 20 N. C. 


87. Coupland v. Anderson, 2 Call 
(6 Va.) 106. 


98. Lattimore yv. Martin, Add. 
(Pa...) 1s 
99. Time for rendition of judgment 


on report see Judgments § 202. 


1. Minton v. Moore, 4 Blackf, 
(Ind.) 315; McConkey v. Pendleton, 
156 Iowa 744, 1837 NW 1038; Shaw 
v. Pearce, 4 Binn. (Pa.) 485; Jeffers 
v. Hazen, 69 Vt. 456, 38 A 86. Con- 
Hon Francisco v. Rowland, 14 Mo, A. 
600. 
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time before trial.? 


ulation of the parties.°® 


report within a specified time,? 
to a party ;§ 


delivery to the attorney of the party.® 
is not obliged to deliver his report to the attorney 
of a party until his fees have been paid,?° but, fail- 
ing to deliver it to the attorney of a party, he must 
file it in order to prevent the statutory termination 


2. Green v. Frank, 63 Ga. 78. See 
Withers v. Haines, 2 Pa. 435 (holding 
that an award may be made while a 
demurrer is pending). 


3. Hale v. Owensby, 133 Ga. 631, 
66 SE 781; Dietrich v. Lincoln, ete., 
Re Con Le: Nebr. 482 13 NW 13. See 
Francisco. v. Rowland, 14 Mo. A. 600 
(order of reference may limit the 
time for reporting). 


[a] Supplemental report of ref- 
eree, based upon the conduct of de- 
fendants on the trial, cannot be ob- 
jected to because not made within the 
thirty days prescribed in the order 
for the original report. Drown Vv. 
Hamilton, 68 N. H. 23, 44 A 79. 


4. See statutory provisions. 


[a] In Massachusetts St. (1786) c 
21, providing that the report of the 
referees be made to the next term of 
the court, was construed to mean the 
term following the order of reference. 
Mott v. Anthony, 5 Mass. 489. 


[b] Statutes merely directory see 
Keller v. Sutrick, 22 Cal. 471; Emer- 
son v. Bigler, 21 Mont. 200, 53 P 621; 
James v. West, 67 Oh. St. 28, 65 NE 
156; Perkins v. Roberts County, 27 
S. D. 281, 130 NW 443, 34 LRANS 581, 
AnnCas1913D 601. 


5. See statutory provisions. 


6 McConkey v. Pendleton, 156 
Iowa 744, 137 NW 1038; Davis v. Fin- 
ney, 37 Kan. 165, 14 P 460; Berry v. 
Sands, 60 Me. 99. 


[a] Adjournment of court does not 
prevent the filing of the report after 
the adjournment and before the final 
termination of the term from being 
a compliance with a stipulation of the 
parties that the report be made be- 
fore expiration of the term. Davis v. 
Finney, 37 Kan. 165, 14 P 460. 


{b] Report at subsequent term i8 
unauthorized by a stipulation of the 
parties that the report may, in case 
the court adjourns before the report 
is made, be entered thereafter on the 
docket of the term at which it is made 
ural Berry v. Sands, 60 Me. 

O5 


[ec] Stipulation construed to per- 
mit making the report during desig- 
nated term and any time thereafter 
up to the commencement of the suc- 
ceeding term. McConkey v. Pendleton, 
156 Iowa 744, 137 NW 10388. 


7. Poole v. Poindexter, 72 Kan. 654, 


83 P 126; Drown v. Hamilton, 68 N. 
Ee Zone a de Ae Os 
[a] Withdrawal after filing.—A 


referee’s report which is presented to 
the clerk and marked ‘Filed’ within 
the time allowed for its filing, and 
then withdrawn and retained until 
after the expiration of Such time in 
order to have it bound, is filed in time. 
Poole v. Poindexter, 72 Kan. 654, 83 
P 126. 

8. Healy v. Gilman, 29 N. Y. Su- 
per. 479. 


However, the time within which 
the report must be filed is generally fixed either by 
the order of reference,* statutory provisions,‘ 
as statutes in some Jurisdictions authorize,® 
Filing the report with the 
clerk of court within the prescribed time is a suffi- 
cient compliance with a stipulation that the referees 
as is timely delivery 
and the statutes sometimes provide for 


REFERENCES 


file.1? 
or, 
by stip- 


time.? 


The referee 


parties.?° 


9. See statutory provisions. 


[a] Effect of referee’s retention of 
possession.—Where the referee un- 
conditionally delivers the report to 
the plaintiff’s attorney within the time 
specified by statute but retains pos- 
session of it at the attorney’s re- 
quest, the attorney controlling the 
report, Such report is filed in time. 
Winckler v.: Winckler, 149 App. Div. 
250, 183 NYS 768, 3 NYCivProcNS 148. 


[b] Qualified delivery is not a 
compliance with the statutory re- 
quirement. Douglas v. Smith, 65 Hun 
11, 19 NYS 630; Bishop v. Bishop, 24 
NYS 888, 30 AbbNCas 296. 


LOne Wittlepy.. Wiymch.. (99) "Ne viedo. 
1 NE 312; Geib v. .Topping, 83 N. Y. 
46; Sounier v. Barnum, 31 Misc. 357, 
65 NYS 414; .Duhrkop v. White, 13 
App. Div. 293, 43 NYS 190; Fischer 
v. Raab, 58 HowPr (N. Y.) 221. Com- 
pare McCarthy’s HEst., 4 Pa. Dist. 205 
(holding that an examiner to take tes- 
timony has no right to withhold the 
report to compel payment of the ex- 
penses of taking the testimony). Con- 
tra Trail v. Somerville, 22 Mo. A, 308. 


[a] Reason for rule.—Referee is 
entitled, if he sees fit, to insist that 
his fees shall be paid, as a condition 
of the delivery of the report, because, 
after the report has been delivered, 
he has no lien for his fees, and must 
depend for their recovery upon the 
solvency of the party whose duty it is 


to pay. Duhrkop v. White, 13 App. 
Div. 293, 48 NYS 190. 

Toy ioittle wv... luynch, 99° IN-wye 112, 
1 NE 312. 


Offer to deliver report upon pay- 


| ment of fees as sufficient to prevent 


forfeiture of fees see infra § 365 note 
fad! (2). 


12. Waters v. Shepherd, 14 Hun 
(N. Y.) 223; Thornton v. Thornton, 66 
HowPr CN. Y.) .119 [dist Phipps v. 


Carman, 23 Hun 150 (aff 84 N. Y. 650), 
on the ground that in that case the 
delay was over two years]; Quacken- 
bush v. Johnson, 55 HowPr (N. Y.) 
94. 


[a] Not retroactive.—Code Proc. § 
273, providing that the making of a 
report and notice to a party that it 
was ready for delivery was construed 
to be not retroactive. Trist v. De Ca- 
bezas, 25 N. Y. Super. 708. 


1g.. Little v. Lynch, 99 Nw Yu 112; 
1 NE 312 [rev 34 Hun 396, 6 NYCiv 
Proce 418, 1 HowPrNS 95 (rev 5 N. Y. 
Civ. Proc. 216, 67 HowPr 11)]; Clark 
v. Pemberton, 64 App. Div. 416, 72 
NYS 232 [app "dism 169 N. Y. 594 mem, 
62 NE 1094 mem]; Phipps v. Car- 
man, 23 Hun 150 [aft 84 N.-Y. 650]; 
Bishop v. Bishop, 24 NYS 888, 30 Abb 
NCas 296. But see Geib v. Topping, 
83 N. Y. 46 (under Code Civ. Proc. § 
1019 but following Waters v. Shep- 
herd, 14 Hun (N. Y.) 223); Morrison 
v. Lawrence, 2 HowPrNS (N. Y.) 72 
(holding that where a referee has his 
report ready and tenders it on pay- 


[§§ 152-153 


of the reference by notice upon failure timely to 
While it has been said that mere notice that 
the report is ready is equivalent to the timely de- 
livery required by statute,!* generally there must 
be actual delivery or filing within such prescribed 
Where a statute prohibits further proceed- 
ings in the action for a period of thirty days after 
the death of an attorney, the mere fact that the ref- 
eree files his report within such period is not a vio- 
lation thereof.1+ 

[§ 153] 2. Extension of Time. 
which the report must be filed or delivered may be 
extended by the court?® or by stipulation of the 
The extension may be for a fixed pe- 


The time within 


ment of his fees, within the sixty days 
required, it is sufficient). 

[a] Mandatory.—(1) Requirement 
of Civ. Pract. Act § 470 (3) is con- 
strued to be mandatory (Rowell v. 
Lehigh Valley R. Co., 227 App. Div. 
205, 2387 NYS 159), (2) and as leav- 
ing the court no discretion (Rowell 
vy. Lehigh Valley R. Co., ae 

14. Agricultural Ins. Co Dar- 
row, 70 App. Div. 413, 75 NYS “128. 

Ga.—Hale v. Owensby, 133 Ga. 631, 
66 SE 781. 

Kan.—Johnson vy. Owens, 128 Kan. 
149, 276 P 828; Norton vy. Huntoon, 
43 Kan. 275, 22: RP 565. 


Md.—Wilmer y. Placide, 119 Md. 49, 
86 A 43. 


Mo.—Francisco y. 
A. 600. 


Okl.—Clark v. Hennessey Bank, 14 
OLN O20 09) ee clone 

[a] Order extending time is tam 
tamount to a rereference upon the 
same terms. Johnson v. Owens, 128 
Kan. 149, 276 P 828. 


16. Iowa.—McConkey v. Pendleton, 
156 Iowa 744, 137 NW 10388. 


Kan.—Shore v. White City 
Bank, 61 Kan. 246, 59 P 263. 


Md.—Shriver v. State, 9 Gill & J. 1. 


N. Y.—Ballou v. Parsons, 67 Barb. 
19, 52 HowPr 164 [aff 56 INGE enn 
mem]; Rowell v. Lehigh Valley e 
COR 227 App. Div. 205, 237 NYS 159. 


S. D.—Perkins v. Roberts County, 
27 S. D. 281, 130 NW 443, 34 LRANS 
581, AnnCas1913D 501 [quot Cyc]. 


ia sikan ae hy v. Halifax, 4 Can. S. C. 


[a] Inconsistent provisions.— 
Where a stipulation is made authoriz- 
ing the court or judge to extend the 
time for making a report and the par- 
ties include a provision that they 
waive nothing by the stipulation, such 
provision is void as inconsistent with 
the power granted. Shore v. White 
City State Bank, 61 Kan. 246, 59 P 
263. 

[b] Stipulation giving time to file 
arguments to a date subsequent to 
the time for making the report ‘ex- 
tends the time for the latter. Mc- 
Conkey v. Pendleton, 156 Iowa 744, 127 
NW 10388. 


[c] Necessity of written stipula- 
tion.— (1) The stipulation extending 
the time for deciding the case need 
not necessarily be in writing (Rowell 
v. Lehigh Valley R. Co., 227 App. Div. 
205, 237 NYS 159; Sproull v. Star Co., 
45 App. Div. 575, 61 NYS 404 [aff 27 
Mise. 27, 56 NYS 1001]; Livingston 
v. Gidney, 25 HowPr (N. Y.) 1), (2) 
even though a general rule of prac- 
tice requires agreements between par- 
ties or attorneys to be in writing 
(Sproull v. Star Co., supra). 


{d] What constitutes extension.— 
Where a referee is given such time 


Rowland, 14 Mo. 


State 


For later cases, developments and changes in-the law see Annotations, same title and section number. 
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riod!? or for an indefinite time,!® and an extension 
for a definite period does not put it beyond the power 
of a party to terminate the reference in case the 
referee fails to act within the time stipulated.!® 


[§ 154] 3. When Time Begins To Run. Statutes 
provide that the time for making the report runs 
from the time of final submission.2° Where the ref- 
eree in good faith, at the request of any party, holds 
the reference open to enable him to submit a ma- 
terial matter, the case is not closed, although the 
matter to be submitted may seem unnecessary.”+ 
Where statutes. require that the referee submit find- 
ings of law and fact?? the cause is not finally sub- 
mitted before the proposed findings of fact and con- 
clusions of law are submitted.?? The omission of 
counsel to furnish the referee with certain exhibits 
given in evidence by him, and with certain caleula- 
tions made by the counsel and used by him in sum- 
ming up the case, does not prevent the running of 
the time limited for making a decision.*+ 


Time for submitting briefs must have elapsed,?> 
and the rule includes any extension of such time.?° 


New submission. A stipulation upon the death of 
one of three referees that the two surviving referees 
might render a decision and sign findings, ete., with 
the same effect as the three referees originally ap- 
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[pai Cahy oats 
pointed might have done, constitutes a new submis- 
sion of the matter.?* The time for filing the report 
begins to run from the time of the new submission.?* 


[§ 155] 4. Effect of Delay?®—a. In General. The 


court ordering a reference may, in its diseretion,*” 


‘allow®! or require®? the referees to file their report 


at a day subsequent to that at which it should have 
been filed. There are cases in which the failure of 
the referee to file or deliver his report in time has. 
been held not to invalidate the report;**® but in 
many jurisdictions the failure to report within the 
allotted time makes a subsequent report of no ef- 
fect,** or at least precludes the right of the referee 
to proceed further with the investigation.*> If the 
report is not filed at that time, the cause may be 
tried as if no reference had been ordered.*® Under 
a statute providing that a report filed after the death 
of a party is void, a report of a referee in a refer- 
ence to hear and determine issues, not filed until aft- 
er the death of a party, is void.** 


[§ 156] b. Notice To Terminate Reference’ *— 
(1) In General. In some jurisdictions statutes pro- 
vide that either party may, where the report is not 
filed or delivered within the statutory time, serve a 
notice electing to end the reference, in which case 
the action must proceed as if no reference had been 
ordered.°® If neither party takes the necessary 


as he desires to file a report, an'd neg- [a] Receipt of briefs by referee,| referee expires with the adjourned 
lects for five ee to foes the aeRCES delay was grossly excessive} court), 

same, a joint note from the parties | and no order was made extending the rg 

at the end of such period, to the ef-| time for submission of briefs, does aes Minton: v.s- Moore, 745 Black t: 
fect that they expect a “decision in| not extend the time of the final sub- 

the near future,” operates as a limit-| mission. Matter v. Santos, 31 Misc. 1 Towa. Pe v. Pendleton, 156 
ed extension of time to the referee.|76, 64 NYS 572. owa 744, 137 NW 1038; Manning. v. 


Gul ov. Clark, 331 Mise, 337,65 NYS 
406, 7 NYAunCas 422. 


[e] Presumption as to time when 
stipulation made.—Where it appears 
that there was a stipulation to en- 
large the time for making an award, 
but the record does not show when the 
stipulation was made, it will be pre- 
sumed that it was made before the 
rule of court; and the whole agree- 
ment, embracing the stipulation to ex- 
tend the time, is to be considered as 
constituting a portion of the rule. 
Shriver v. State, 9 Gill & J. (Md.) 1. 


17. Patterson v. Knapp, 83 Hun 
492, 32 NYS 82, 24 NYCivProc 251. 


18. Ballou v. Parsons, 67 Barb. 19, 
52 HowPr 164 [aff 55 N.Y. 673]. 


19. Thiesselin v. Rossett, 3 Abb 
PrNS (N. Y.) 54; Patterson v. Knapp, 
24 NYCivProc 251, 32 NYS 32. 


20. See statutory provisions. 


[a] Final submission (1) is not 
the mere making of the order of ref- 
erence (Maxwell v. Maxwell, 67 N. C. 
383), (2) or the ceasing to take tes- 
timony (Maxwell v. Maxwell, supra), 
(3) but is, when, in addition the par- 
ties have made their arguments or 
declined or omitted on notice to do so, 
or when they have told the referee 
that the case was submitted (Maxwell 
v. Maxwell, supra). (4) The case is 
finally submitted when the trial is 
closed and the referee is empowered 
to proceed immediately to consider 


and determine the case. Gregory v. 
Cryder, 10 AbbPrNS (N. Y.) 289. 


21. Matter of Robinson, 53 Misc. 
171, 104 NYS 588. 


22. See infra §§ 168, 169. 


23. Burritt v. Burritt, 53 Misc. 26, 
102 NYS 477. 


24. Gregory v. Cryder, 
NS (N. Y.) 289. 


25. Morrison v. Lawrence, 
PrN SGN Ye)s (2: 


26. Morrison v. Lawrence, supra. | 


10 AbbPr 


2 How 


27. Berls v. ‘Metropolitan El. R. 
Coy, Loe N YS 155: 


8. Berls v. Metropolitan Pl. R. 
Co., supra; Litch v. Brotherson, 16 
AbbPrNS (N. Y.) 384, 25 HowPr 407; 
Gregory v. Cryder, 10 AbbPrNS (N. 
Yea), 12898 

29. Setting aside order of reference 
on failure to report see supra § 74. 


Removal of referee for failure to 
report within the required time see 
supra § 100. 

30. Way v. Fravel, 61 Ind. 
Halsey v. Carter, 29 N. Y. Super. 

31. Way v. Fravel, 61 Ind. 162. 

32. Stacker v. Cooper Cir. Ct., 25 
Mo. 401; Halsey v. Carter, 29 N. Y. 
Super. 535; Puffer v. American Cent. 
Ins. Co., 48 Or. 475, 87 P 523. 
rece Cal.—Keller vy. Sutrick, 22 Cal. 

il 

Nebr.—Dietrich v. Lincoln, etc., R. 
Co., 13 Nebr. 43, 13 NW 13; Creedon v. 
Ee iriels, 3 Nebr. (Unoff.) 459, 91 NW 
72. 


162; 
53d. 


Oh. 
65 NE 156. 


Pa.—Shaw v. Pearce, 4 Binn. 485. 


S. D.—Perkins v. Roberts County, 
27 S. D. 281, 130 NW 4438, 34 LRANS 
581, AnnCasi913D 601. 


[a] Continuance.—A report filed 
at a time succeeding that at which it 
was ordered to be filed is valid, since 
the rule of reference is, under the 
practice, understood to be continued. 
Shaw v. Pearce, 4 Binn. (Pa.) 485. 


{[b] New trial.—Delay in filing the 
report is not a ground for new trial. 
Leyde v. Martin, 16 Minn. 38; Emer- 
seu v. Rigler, 21 ‘Mont. 200, 53 P 621. 


34. Conn.—Hall v. Hall, 3 Conn. 
308. See also Belton v. Halsey, 1 
Root 221 (where an action is referred 
to arbitrators to make return to the 
next court, and the court adjourns 
swith the cause, the commission of the 


, 67 Oh. St. 28, 


Nelson, 107 Iowa 34, 77 NW 503; Da- 
Wis’ Vv: Caldwell, 100 Iowa 658, 69 NW 
1037; Goodale vy. Case, 71 Iowa 434, 
32 NW 414. 


Kan.—De Long v. Stahl, 13 Kan. 558. 


ee J.—White v. Kemble, 3 N. J. L. 


N. Y.—Brower v. Kingsley, 1 Johns. 
Cas. 334. 


Or.—Hanner v. Coffin, 1 Or. 99. 


Pa.—Abbott v. Pinchin, 1 Dall. 349, 
1 Led. 170. 


See Price v. Tyson, 2 Gill & J. (Md.) 
475 (case should. be reinstated); 
Southwoth vy. Bradford, 5 Mass. 524; 
Mott v. Anthony, 5 Mass. 489 (failure 
timely to make report discharged the 
rule of reference); Hills v. Passage, 
21 Wis. 294 (operates as a discontin- 
uance of the cause). 


[a] Failure to return award to 
next term of court, no time for mak- 
ing it having been fixed by the order 
of reference, will give plaintiff the 
right to have the cause tried as if no 
reference had been made. Minton v. 
Moore, 4 Blackf. (Ind.) 315. 

[b] Volunteer report.—Report 
filed after the allotted time is no more 
than a volunteer report. DeLong vy. 
Stahl, 13 Kan. 558. 

35. See supra § 109. 


36. Minton v. Moore, 4 Blackf. 


(Ind.) 315; Manning v. Nelson, 107 
Iowa 34, 77 NW 503; Johnson v. 
Owens, 128 Kan. 149, 276 P 828, 829 
[cit Cyc]. 

37. Kirschenbaum v. Braunstein, 


130 Mise. 92, 222 NYS 557. 


{a] Reference other than to hear 
and determine is not within the rule. 
erat v. Joyce, 14 Daly 73, 3 NYSt 


38. Removal of referee for failure 
to report see supra § 100. 


Setting aside order of reference on 
failure to report see supra § 74. 


39. See statutory provisions. 


>: 
Wa 
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steps to terminate the reference, a report filed after 
the statutory time is valid.*° 


[§ 157] (2) Waiver of, or Estoppel To Assert, 
Right To Terminate by Notice. The right to termi- 
nate the reference by notice may be waived,** as 
where the parties consent to an order sending the 
case back to the referee for a further report.*? The 
waiver may be for an indefinite time*® or for a defi- 
nite time.** So, where the delay is occasioned by fhe 
unsuccessful party and for his benefit so that it 
would be unfair for him to insist on the application 
of the statute, he is estopped to terminate the refer- 
ence by notice.*® 


[§ 158] (8) Effect of Invalid or Insufficient Re- 
port. While there is authority that a document ¢con- 
taining a direction of judgment, although not con- 
taining findings of fact as required by statute, is an 
imperfect report which, when filed or delivered in 
time, will prevent application of the rule of termina- 
tion by notice,*® and that a report, filed in time but 
sent back for determination of the right to costs, 
prevents application of the rule,47 the more recent 
doctrine is that the filing of an invalid report with- 
in the specified time is the same as no report at all, 
in so far as the right to terminate by notice is con- 
cerned,#® and that where the only report filed in time 
is invalid for not separately stating the findings of 
fact and conclusions of law, the rule of termination 
by notice applies.*® 

[§ 159] (4) When Notice To Be Given. The 
statutes provide that the notice to terminate may be 
given before the report is filed or delivered.°° A no- 
tice to terminate served thereafter is a nullity.*? 


[$ 160] (5) By Whom Given. It is not essential 


{a] In New York (1) the right to 
terminate the reference, given by Code 


41. 


Rowell v. Lehigh Valley R. Co., 
227 App. Div. 205, 237 NYS 159 [app 


that the party himself give the notice to terminate,°? 
as a notice by his attorney is sufficient.°? 

[§ 161] (6) Form of Notice. Where the statu- 
tory provisions for notice to terminate do not pre- 
seribe the form of the notice, any notice distinctly 
giving the opposite party information that the party 
serving the notice has elected to terminate the refer- 
ence is sufficient.°* 

[§ 162] (7) Waiver of Notice. It has been in- 
timated that the notice of election to terminate the 
reference is not waived by filing objections to the re- 
port.°° 

[§ 163] 5. Waiver or Estoppel as to Requirement 
of Filing in Time. A statutory requirement as to 
timely filing of the report®® may be waived by the 
conduct of the parties.°7 Consent to the filing of a 
report out of time is a waiver of the right to object 
on such ground.®® Ordinarily there .can be no estop- 
pel to assert failure to file the report in time.®® Ex- 
ceptions and motions to set aside and strike a report 
which has been held defective and followed by a ¢or- 
rect report do not constitute either a waiver of the 
time for filing®® or an estoppel to assert failure to 
file the report in time.*! A failure to terminate the 
reference by notice’? estops the party from com- 
plaining of the failure to file in time.** 


[§ 164] E. Form and Contents—1. Formal Req- 
uisites. Statutes in some jurisdictions require that 
the referee’s report be in writing;°* aside from such 
provisions, while it is absolutely necessary that the 
report which the referee makes and renders to the 
court should be in writing,®® it need not be in the 
handwriting of the referee,®® and it is no objection 
that it was drawn up by the counsel for the prevail- 


NS (N. Y.) 289. 
[a] Notice held sufficient.—‘You 


Civ. Proc. § 1019 and Civ. Pract. Act 
§ 470 (3) is an absolute one (Morrow 
v. McMahon, 71 App. Div. 171, 75 NYS 
534; Matter of Robinson, 53 Misc. 171, 


104 NYS 588; Gregory v. Cryder, 10 
AbbPrNS 289; Niles v. Maynard, 28 
HowPr 390), (2) and a party cannot 


be deprived of it against his will 
(Geib v. Topping, 83 N. Y. 46; Mor- 
row v. McMahon, 71 App. Div. 171, 75 
NYS 534). (3) So where the referee 
has not completed and filed his report 
for two years after the submission, 
plaintiff is entitled to terminate the 
reference by notice. Rowell v. Le- 
high Valley R. Co., 227 App. Div. 205, 
237 NYS 159 [app ‘dism 253 N. Y. 533 
mem, 171 NE 769 mem]. 


{b] In North Carolina (1) provi- 
sion of Code Civ. Proc. § 247 applies 
only to cases in which the reference 
is by consent (Maxwell v. Maxwell, 
67 N. C. 383), (2) and not. to a com- 
pulsory reference (Maxwell v. Max- 
well, supra), (3) nor to a reference to 
take an administration account made 
by order of court (Maxwell v. Max- 
well, supra). (4) Nor does it apply 
to a reference made by the court to 
take an account to be used in an action 


pending prekone it. Green v. Green, 
69 N.C. 
40. Pee aati Ins. Co. v. Dar- 


row, 70 App. Div. 413, 75 NYS 128; 
Matter of Robinson, 53 Misc. 171, 104 
NYS 588; Lampman v. Smith, 7 NYS 
922, 17 NYCivProc. 19% )' Mantles v; 
Myle, 26 HowPr (N. Y.) 409; Foster 
Va Bryan aloe Ab bier CNP.) 396, 26 
HowPr 164; Livingston vy. Gidney, 25 
HowPr (N. Y.) 1; Cothran v. Knox, 
17 S. C. 591; Perkins v. Roberts Coun- 
ty, 27 S. D. 281, 130 NW..443,.34 LRA 
NS 581, AnnCas1913D 601 [quot Cye]. 


dism 253 N. Y. 5383 mem, 171 NE 769 
mem]; Matter of Robinson, 53 Misc. 
171, 104 NYS 588; Gilly. Clark, 31 
Misc. 336, 65 NYS 406, 7 NYAnnCas 
422; Thiesselin v. Rossett, 3 AbbPr 
NS (N. Y.) 54. 

42. Merritt v. Merritt, 18 App. Div. 
313, 45 NYS 833. 

43. Ballou v. Parsons, 67 Barb. 
19, 52 HowPr 164 [aff 55 N. Y. 673]; 
Gill v. Clark, 31 Mise. 337, 65 NYS 
406, 7 NYAnnCas 422. 

[a] What is reasonable time.— 
Where a referee is requested, by the 
joint note of the parties, five months 
after the submission of a cause, for a 
“decision in the near future,’ and 
no report is filed at the end of twenty- 
eight days thereafter, plaintiff is en- 
titled to terminate the reference on 
notice. Gill v. Clark, 31 Misc. 337, 65 
NYS 406, 7 NYAnnCas 422. 

44, Gill v. Clark, supra. 


45. Dwyer v. Hoffman, 39 Hun 360 
[aft 1025NK OY. 1259) 


46. Tallmadge v. Lounsbury, 59 
N. Y. Super. 131, 18 NYS 602 [aff 126 
N. Y. 655 mem, 27 NE 853 mem]. 


47. Parker v. Baxter, 19 Hun 410 
(aff 86 N. Y. 586]. 

48. Lederer v. Lederer, 
Div. 228, 95 NYS 623. 

49. Lederer v. Lederer, 

50. 


51. O'Neill v. Howe, 
9 NYS 746. 


52. Halsey v. Carter, 
per..-535. 


53. Halsey v. Carter, supra. 
54. Gregory v. Cryder, 10 AbbPr 


108 App. 


supra. 
See statutory provisions. 
16 Daly 181, 


29 N. Y. Su- 


will please take notice that the de- 
fendant in this action will proceed 
therein as if no reference had been or- 
dered therein.” Gregory v. Cryder, 10 
AbbPrNS (N. Y.) 289. 

55. Matter of Santos, 31 Misc. 76, 
64 NYS 572. 


56. See supra § 152. 


57. In re Robinson, 
104 NYS 588, 39 
Mills Surr. 29. 

58. Hale v. Marshall, 52 Okl. 688, 
Loa Pre Tg. 


59. McConkey v. Pendleton, 
Iowa 744, 1837 NW 10388. 


60. McConkey vy. Pendleton, supra. 

61. McConkey v. Pendleton, supra. 

62. Termination by notice see in- 
fra §§ 156-162. 

63. Bradford v. Cline, 12 Okl. 339, 
72 P 369; Stack v. Haigler, 90 S. C. 
319, 73 SE 354. 

64. See statutory provisions. 

65. Watson v. Lockwood, 2 Del. 


53 Misc. 171, 
NYCivProce 51, 6 
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364; Steelman v. Stewart, 2 N. J. L. 
316; Wellman v. Bulkley, 6 Vt. 299. 
[a] Letter by referee while acting 


other than as referee is not a report. 
District of Columbia v. Talty, 182 U. 
S. 510, 21 SCt 596, 45 L. ed. 1207. 


[b] Statement by one of referees 
cannot be considered as part of the 
report, unless it is so made in the re- 
port. Wellman v. Bulkley, 6 Vt. 299. 


66. Van Syckle v. Stewart, °10 
Phila. (Pa.) 547; O’Niel v. Taylor, 59 
W. Va. 370, 53 SE 471. 

[a] Thus the referee may author- 
ize any person to write the report un- 


ef For later cases, developments and changes in the law see Annotations,'same title and section number. 


se Beams  S 
ee . 


§§ 164-165] 


ing party.®7 
port.7? 


not sustain his defense.72 


-his direction and supervision. 
BOLAWb IVianes.G0, oS 


der 
O’Niel vy. Taylor, 
SE 471. 

67. Moore v. Ewing, 1 N. J. L.. 167, 
1 AmD 195; O’Niel v. Taylor, 59-W. 
Va. 370, 53 SE 471; Harrigan v. Gil- 
ehrist, 121 Wis, 127, 99 NW 909. 

_ 68. Chicago Fourth Nat. Bank v. 
Neyhardt;: 9). Cas. No.7 4,991; .13 
Blatehf. 393. 

[a] Effect of error.—Error in enti- 
tling the report may be disregarded 
or the report amended nunc pro tune, 
Chicago Fourth Nat. Bank v. Ney- 
Jae 9 F. Cas. No. 4,991, 13 Blatchf. 


69. FHaton v. Cole, 10 Me. 137. 
[a] Lack of date does not make 


ae report void. Eaton v. Cole, 10 Me. 

70. Daggy v. Cronnelly, 20 Ind. 
474; Harrison v. Faulk, 16 La. 358; 
Smith v. Geiger, 202 N. Y, 306, 95 NE 


706; Kissam y. Hamilton, 20 HowPr 
CN. Y.) 369. 
[a] Person selected to advise ref- 


eree need not sign the report. Daggy 


v. Cronnelly, 20 Ind. 474. 


[b] Report need not be attested by 
a subscribing witness. Hedrick y. 
Judy, 23 Ind. 548. 

{c] Signature by initials only is 
insufficient.—Smith v. Geiger, 202 N. 
Y. 306, 95 NE 706. 


71. McConkey v. Pendleton, 156 
Iowa 744, 187 NW 1038. 

72. Drath v. Deitz, 15 Iowa 436. 

73. Newman v. Niagara Dist. Mut. 
Eepeneur: Coyne aia Ca Os (Ba aCOnt) 
435. ’ 

74. Shaw v. Wise, 166 Mass. 433, 


44 NE 345. 


75. Hoshor-Platt Co. v. 
Mass. 518, 181 NE 310. 


76. U. S.—Kingston v. Kincaid, 14 
E. Cas. No. 7,821, 1 Wash. C. C. 448. 


D. C.—Strong y. Barbour, 12 App. 
209. 
Ky.—Cloud v. Hughes, 3 B. Mon. 
875; Short v. Kincaid, 1 Bibb 420. 


Md.—Garitee v. Carter, 16 Md. 309. 


N. C.—Gibbs v. Berry, 35 N. C. 388; 
Waugh v. Mitchell, 21 N. C. 510. 

Pa.—Henness v. Meyer, 4 Whart. 
358; Odenwelder v. Odenwelder, 1 
Whart. 108; Wood v. Earl, 5 Rawle 44; 
Sutphin v. ‘Peters, 2 Tr. & H. Pr. 620. 


Tenn.—Cooley v. Dill, 1 Swan 313. 


Va.—Brickhouse v. Hunter, 4 Hen. 
& M. (14 Va.) 363, 4 AmD 528. 


Eng.—Nicholson v. Sykes, 9 Exch. 
357, 156 Reprint 152; Eardley v. Steer, 
2G M. & R. 327, 150 Reprint 141; 
Wrightson v. Bywater, SE Ss AW. 199; 
150 Reprint 1207; Harding Vv. Forshaw, 
ZN Fei een 415, 150 Reprint 496; 
Clarke v. Owen, 2 Harr. & W. 324; 
Hancock v. Reede, 15 Jur. 1036; Sou- 
don v. Mills, 30 Bie fe Q. B. 175; Wild 
v. Holt, 9 M. & W. 161, 152 Reprint 68. 


[a] Awardin collision case is not 
final where it decides the liability but 
not the damages. The Nineveh, 18 
F. Cas. No. 10,276, 1 Lowell 400. 


Miller, 228 


It should be entitled as of the court or- 
dering the reference,** dated,®® and signed,?® al- 
though the failure of the referee to sign may be 
cured by adding the signature and refiling the re- 
It is not a fatal defect that the amount is 
left blank when the referee finds that plaintiff is en- 
titled to recover and there is denial of his right 
to recover the full amount alleged if defendant did 
Papers annexed to the re- 
port after its completion will not be considered.** 
Where the report states that it is made pursuant to 
the order attached, and two orders in different cases 


REFERENCES 


port.?° 


[b] Referring to court ,what was 
submitted to referee.—A report is bad 
which refers to the court what was 
submitted to the referees, unless the 
submission provide for the reserva- 
tion of the question. Kingston v. 
Kincaid, 14 F. Cas. No. 7,821, 1 Wash. 
C. C. 448. 


[ec] Failure to award costs.—An 
award in favor of plaintiff which 
gives damages to him is final, al- 
though nothing be said of the costs. 
Cloud v. Hughes, 3 B. Mon. (Ky.) 375. 


77. U. S.—Kingston v. Kincaid, 14 
F.. Cas. No. 7,821, 1 Wash. C. C. 448. 


Ga.—Reynolds v. Martin, 55 Ga. 628. 


Ky.—Harding v. Wallace, 8 B. Mon. 
536; Orear v. Singleton, 2 Ky. Dec. 
65; Barrett v. Woods, 7 Ky. Op. 320. 


Md.—Northern Cent. R. Co. v. Can- 
ton Co., 24 Md. 492; Garitee v. Carter, 
16 Md. 309; Dorsey v. Dorsey, 11 Gill 
& J. 299. 

N. H.—Drown v. Hamilton, 
H. 23, 44 A 79. 


te J.—Warder v. Whitall, 1 N. J. L. 


N. C.—Allen v. MeMinn, 76 N. C. 
39bs) Carsontves Carten,,.64 No C.r33 2% 
Harralson v. Pleasants, 61 N. C. 365; 
Miller v. Melchor, 35 N. C. 439; Gibbs 
v. Berry, 35 N. C. 388; Duncan v. Dun- 
can, 23 N. C. 466; Carter v. Sams, 20 
N. C. 266. 


Pa.—Van Syckel v. Stewart, 77 Pa. 
124; Henness v. Meyer, 4 Whart. 358; 
Wood v. Earl, 5 Rawle 44; Williams 
v. Landon, 14 Serg. & R. 338; Kitchen 
v. Funston, 14 Serg. & R. 337; Mur- 
ray v. Bruner, 6 Serg. & R. 276; Sicard 
v. Peterson, 3 Serg. & R. 468; Kelly 
v. Dougherty, 1 Serge. & R. 434; San- 
tee v. Keister, 6 Binn. 36; Richter v. 
Chamberlain, 6 Binn. 34; Young v. 
Reuben, 1 Dall. 119, 1 L. ed. 63; Bow- 
en v. Mattison, 1 LuzLegReg 45; 
Brown v. Long, 4 PaLJ 436; McCul- 
lock v. Guetner, 5 Smith Laws 144; 
Sutphin v. Peters, 220 rs & He Pr. 620. 
See Koch v. Davis, 2 LTNS 80 (award 
uncertain as to relief granted is void). 

S. C.—Coxe v. Gent, 26 S. C. L. 302. 

Wis.—Norton v. Rooker, 1 Pinn. 195, 

Eng.—Kendal v. Symonds, 3 C. L. 
R. 323; Nicholson v. Sykes, 9 Exch. 
857, 156 Reprint 152; Crosbie v. 
Holmes, 3 ht he L. 566; Lund v. Hud- 
Son, al? 236; Pearson v. Arch- 
bold, il ue awe 477, 152 Reprint 893. 


{a] Face of report must show the 
certainty. Carson v. Carter, 64 N. C. 
332; Gibbs’ v.. Berry, 35 N. C. 388; 
Carter v. Sams, 20 N. C. 321. 


[b] General award of a specific 
sum is good in point of form. Myers 
Vitor etc, R. Co:, 17°) BY Cass Not 
DEY 227 Curt. 28 [aft 18 How. 246, 15 
L. ed. 380]. 

{[c] Report as equivalent of finding 
no cause of action.—(1) Report find- 
ing that plaintiff shall pay the costs 
is equivalent to a finding of no cause 
of action and is sufficiently certain. 
Buckland vy. Conway, 16 Mass. 396; 
Traquair v. Redinger, 4 Yeates (Pa.) 


68 N. 


282; Turner v. Whitson, 15 Pa. Co. 
484. See Harding v. Wallace, 8 B. 
Mon. 


(Ky.) 536 (expressly deciding 


[§ 165] 2. Sufficiency—a. In General. 
eral, the report of the referee must be final, in the_ 
sense that it must be a complete adjustment of the 
matters referred,’® certain,’’ within the scope of the 
order of reference,*® a decision of all matters re- 


[538 C.J.] 747 


are appended, the referee will be presumed to have 
acted under the rule applying to the case to which 
the award relates.*+ 
ously acted as referee in a former reference involv- 
ing the same matters, his report may properly in- 
clude either the whole or a part of his former re- 


Where the referee has previ- 


In gen- 


no cause of action and awarding 
costs). (2) So a report defining the 
boundary line of land in a submission 
of an action for trespass quare claus- 
um fregit if found in defendant’s fa- 
vor’‘amounts to a finding of no cause 


of action. zrchger v. Chamberlain, 6 
Binn. (Pa.) 3 
[d] Rule _applied.—() Award 


“that E. S. pay all cost and assess the 
plaintiff's damage to one hundred dol- 
lars” is sufficiently certain as mean- 
ing that defendant pay plaintiff one 
hundred dollars and also his costs. 
Carter _v. \Sams,220, INsi:C 320902) 
Costs being taxed by an _ officer 
of the court under rigid standards, 
that report merely designates in 
whose favor they are to be taxed does 
not make the report void for uncer- 
tainty. Short v. Kincaid, 1 Bibb 
(Ky.) 420. (3) That report merely re- 
fers to and concurs with a prior re- 
port without restating the findings of 
such report (Brickhouse v. Hunter, 4 
Hen. & M. (14 Va.) 363, 4 AmD 528), 
(4) or leaves to the court the decision 
of legality of the award does not ren- 
der it uncertain (Brickhouse v. Hunt- 
er, supra). (5) A report of a certain 
sum found to be due, and the testi- 
mony on which the decision is based 
is sufficiently certain, although it does 
not state the facts which the referees 
find or show what particular claims 
have been allowed or _ disallowed. 
Norton v. Rooker, 1 Pinn. (Wis.) 195. 
(6) An award that one of the parties 
shall pay a sum of money, without fix- 
ing the time from which the money 
is to bear interest, is void for uncer- 
tainty. Orear v. Singleton, Ky. Dec. 
65. (7) An award of relief in the al- 
ternative is void for uncertainty. 
Henness v. Meyer, 4 Whart. (Pa.) 358. 


78. Ky.—Cleaveland vy. Dixon, 4 J. 
J. Marsh. 226. 


Me.—Smith v. Virgin, 33 Me. 148. 
RT rte v. Clark, 1 Cush. 


N. Y.—Savage v. Sherman, 87 N. Y. 
277 [mod 24 Hun 307]. 


N. C.—Snell v. Chatham, 150 N. C. 
eae SE 870; Duncan v. Duncan, 23 
46 


Dae eso v. McFarland, 41 Pa. 
129, 80 AmD 598; Richter vy. Chamber- 
lin, 6 Binn. 34; Shaw v. Atkinson, 3 
Yeates 48. 

[a] Rule applied.—(1) Where a 
pending action for damages was sub- 
mitted by rule of court, an award in 
favor of plaintiff for a specific sum 
and costs to be taxed by the clerk was 
clearly within the submission. Gari- 
tee v. Carter, 16 Md. 309. (2) Submis- 
sion of an action of ejectment will not 
authorize an award that one party 
convey a part of the land to the other. 
Dicken v. Griffith, 7 T. B. Mon. (Ky.) 
605. (3) It is not improper for a 
referee, to whom is referred a real ac- 
tion by rule of court to determine 
which of the parties is entitled to the 
land, to set out in his report what 
constitutes the true division of the es- 
tate of the parties as the ground of 
ns decision. Smith v. Folsom, 62 Me. 
432. 


[b] Effect of partial invalidity.— 


748 [53 C.J.] 


ferred,’® confined to the matters in issue between 
the parties,®® and not in excess of the amount of 
A report containing a statement 
of the facts found and alternative conclusions there- 
from is not improper for such reason.*? 
dence concerning certain matters has been excluded 
by the referee it is improper to include in the report 
The report need not 


plaintiff’s claim.*? 


a discussion of such matters.** 


REFERENCES 


Where evi- stated.*7 


contain a statement of the fees of the referee,** al- 


(1) While it is said that a report so 
stating matters not submitted to ref- 
erence as to render separation im- 
possible is bad (York, ete., R. Co. v. 
Myers, 18 How. (U. 8S.) 246, 15 L. ed. 
380), (2) a provision in a report ‘for 
costs of the reference and award,” 
not within the terms of the submis- 
sion, being separable, does not vitiate 
an award otherwise good (Garitee v. 
Carter, 16 Md. 309). 

[ce] Effect of stipulation.—An 
award of referees under a rule of 
court, extending to matters not with- 
in the rule, but referred to them by 
a written agreement, cannot be ac- 
cepted as the basis of a judgment. 


Saces v. Mooers, 19 Pick. (Mass.) 
308. 
{d] Report of facts.—(1) a ref- 


eree has no authority to report to the 
court the facts found by him, unless 
he is so required by the order of ref- 
erence; and not being required, if 
he should report them, they will not 


be deemed legitimately before the 
court. Beard v. Hand, 88 Ind. 183; 
Thornburg v. Alleman, 17 Ind. 434; 
Royal Vv. sacri. ind. 332. (2), Tt 


the reference is merely to report the 
facts together with the evidence, re- 
port of conclusions of law is improp- 
er. McNaught v. McAllister, 93 Ind. 
114. (3) But where the facts are to 
be reported it is not sufficient to mere- 
ly return the testimony. Jefferson 
County v. Shannon, 51 Pa. 221. 

[e] Supplemental report, not with- 
in the object and scope of the refer- 
ence, may be disregarded. Abney v. 
Abney, 182 Ala. 213, 62 S 64. 


{[f] Where matters outside action 
are included in reference order a re- 
port within the scope of such order is 
not bad. Cleaveland v. Dixon, 4 J. J. 
Marsh. (Ky.) 226. 

Scope of order of reference as af- 
fecting referee’s authority see supra 
§ 105. 

79. U. S.—Heckers v. Fowler, 2 
Wall. 123, 17 L. ed. 759. 

Ky.—-Larimore v. West, 227 Ky. 306, 
12 SW (2d) 856; Smith v. Robinson, 
i Ky. Op. 197. 

Me.—Jonah v. Clark, 111 Me. 142, 
88 A 395, AnnCas1916A 356. 


N. Y.—Rowlee v. Durfey, 227 App. 
Div. 219, 237 NYS 539, 227 App. Div. 
759, 236 NYS 430; La Grange v. Mer- 
ritt, 88 App. Div. 279, 84 NYS 1092; 


Cable Flax Mills v. Early, 72 App. 
Dives 218, TEP INY ST 19ls (Pinsker ov. 
Pinsker, 44 App. Div. 501, 60 NYS 
902. 


N. C.—Blackledge v. Simpson, 3 N. 
CGw30) Zi Aim Dr 6145 

Vt.—Fuller v. Wright, 10 Vt. 512. 

{a] All issues in cause need not be 


reported. Heckers v. Fowler, 2 Wall. 
COM) 28) 17 ed. 759: 


[b] Damages.—Where the ref- 
erees find for defendant, as to the 
cause of action, it is unnecessary, in 
their report, to notice the special 
damages alleged by plaintiff. Fuller 
v. Wright, 10 Vt. 512. 

[ec] Effect of stipulation.—Where 
the report is limited to the matters 
indicated by a stipulation of the par- 
ties, even though the order includes 


other matters the report is responsive 
and valid. Larimore v. West, 227 Ky. 
306, 12 SW (2d) 856. 


[ad] Presumption.—Where there is 
a reference to hear and determine all 
issues and the referee reports the re- 
sult of his findings, it will be pre- 
sumed that he decided all issues re- 
ferred. Heckers v. Fowler, 2 Wall. 
CULL SS) S23 ells cedsnT09. 


[e] Report dismissing complaint 
on an issue of law is a report on the 
whole issue. Donohue y. Champlin, 
CodeRepNS (N. Y.) 138. 


[f] Report need not refer to judg- 
ment made before the reference on 
other issues of the cause, since a stat- 
utory provision providing that where 
issues of both law and fact arise if 
the issue last tried is tried before a 
referee the report must award the 
proper judgment on the whole issue, 
demanding only a report for the relief 
demanded in the complaint. Breck- 
enridge Co. v. Perkins, 14 App. Div. 
629, 43 NYS 800. 


{[g] Rulings on motions and evi- 
dence.—(1) Where a cause not at is- 
sue is, by consent, referred to com- 
plete the issues, take the evidence, 
and report his conclusions, the report 
is not defective because it fails to 
show rulings upon demurrer to the 
pleadings. Beard v. Hand, 88 Ind. 
183. (2) In a reference case, there 
being no order made pursuant to sec- 
tion 32 of the act concerning arbitra- 
tions and references, requiring referee 
to report his decision in admitting or 
rejecting any witness or testimony, 
there is no necessity for such a re- 
port. State v. Petticrew, 19 Mo. 373. 


80. Myers v. York, etc., R. Co., 17 
HUUCass INO wo sols. 2 (CULt. Zen ati ko 
How. 246, 15 L. ed. 380]; Fountain 
v. Harrington, 3 Del. 22; Butterworth 
v. Keeler; 169 App. Div. 136, 154 NYS 
744, 15 Mills Surr. 420 [aff 219 N. Y. 


446, 114 NE 803]; Collins v. Clark, 
54 Barb. (N. Y.) 184; Mathews v. 
Jones; we diy JD. (Smith: GN: Yo) 42:9); 


Moore vy. Martine, 107 NYS 652. 


[a] Award against two, where the 
action iS against one, is erroneous. 
Stewart v. Abrams, 7 Watts (Pa.) 448. 


[b] Joint liability —An award 
made against two defendants on a 
joint liability, which finds a certain 
sum due by one, and another sum due 
by the other, is erroneous. Soxman 
v. Soxman, 3 Penr. & W. (Pa.) 44. 


[ec] Issues raised by pleadings.— 
(1) The referee may find under a gen- 
eral reference as to any matter dis- 
tinetly put in issue by the pleadings. 
Hanner'v. McAdoo, 86 N. C. 370. (2) 
Only material issues need be consid- 
ered by the referee. Brainard v. 
Hastings, 3 Minn. 45. (3) Findings 
not relating to issues raised by the 
pleadings are immaterial (Persever- 
ance Min. Co. v. Bisaner, 87 Ga. 193, 
13 SE 461; Romeyn v. Sickles, 108 N. 
Y. 650, 15 NE 698; Simms v. Wallace, 
46 Hun (N. Y.) 172; Barbeau v. Pi- 
cotte, 18 NYS 132; Sutton v. Clarke, 
40 Or. 508, 67 P 742), (4) unless such 
issues are broadened by the terms of 
a consent reference (Snell v. Chat- 
ham, 150 N. C. 729, 64 SE 870). (5) 


[§§ 165-166 


though insertion of the fees is a matter for the dis- 
cretion of the referees.*° 
report must contain an award of the costs.5® 
authority under which the referee acts need not be. 


In some jurisdictions the 
The 


[§ 166] b. Reference To Take or State Account. 
Where the reference is to take or state an account 
the report of the referee must be full,** and must 


Findings not embraced in the issues 
cannot be considered. O’Brien v. St. 
Paul, 18 Minn. 176. (6) A referee 
need not pass upon questions admit- 
ted by the pleadings. Brainard v. 
Hastings, 3 Minn. 45. (7) Failure to 
give notice of a claim properly made 
under the declaration does not pre- 
vent referee’s determination as to 
ei so Weeden v. Berry, 10 R. 

[d] Where amendment raises is- 
stile, a report of such matter is valid. 
Hearn v. Laird, 103 Ga. 271, 29 SE 
ee Clifford v. Richardson, 18 Vt. 


fe] Finding within issues.—A 
finding in a report in an action on an 
account that several items of the ac- 
count were furnished under a con- 
tract between the parties is not a find- 
ing on an issue not submitted to ref- 
erence. Haywood v. Woods, 28 Iowa 
563. 

As affecting admissibility of report 
see infra § 195. 


Authority of referees as affected by 
scope of pleadings see supra § 106. 

81. Newhall v. Wyatt, 68 Hun 1, 
22 NYS 828 [rev on other grounds 
139 N. Y. 452, 34 NE 1045, 36 AmSR 
712); Biggs v. Funk, 5 Watts (Pa.) 
478. But see Sutton v. Dickinson, 9 
Leigh (36 Va.) 142 (where the space 
in the declaration for damages is left 
blank a report permitting a sum 
greater than that claimed in the writ 
is valid). 

[a] Thus a referee appointed to 
determine the validity of a claim nvre- 
sented against a partnership, in a 
proceeding for its dissolution, can- 
not allow a greater sum than is speci- 
fied in the claim, although the evi- 
dence shows that the claimant is en- 
titled to a greater amount. Newhall 
v. Wyatt, 68 Hun 1, 22 NYS 828 [rev 
on other grounds 139 N. Y. 452, 34 
NE 1045, 36 AmSR 712]. 


82. Borders v. Vance, 134 Ga. 85, 


67 SE 543; Hudson v. Hudson, 98 Ga. 
147, 26 SE 482. 
[a] Auditor may properly state 


what his report would be in case evi- 
dence which has been excluded by him 
had been admitted. Mengas’ App., 19 


Pa 22 
83. Randall v. Peerless Motor Car 
Co., 212 Mass. 352, 99 NE 221. 
84. Smith v. Smith, 32 Me. 23. 
85. Smith vy. Smith, supra. 
86. See Costs § 413 note 48. 
87. Shaw v. Wise, 166 Mass. 4338, 


44 NE 345. 


[a] Where referees acted under a 
rule of court which is in evidence as 
part of the record of another case in 
the same court, the text rule particu- 


larly applies. Shaw v. Wise, 166 
Mass. 433, 44 NE 345. 

88. Odenwelder v. Odenwelder, 1 
Whart. (Pa.) 108; Bean vy. Bean, 25 
W. Va. 604. 

[a] Items allowed on account.— 


It is no objection to an auditor’s re- 
port that items of account, existing 
prior to a settlement between the par- 
ties, are allowed by the auditors, pro- 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


§§ 166-168] 


also be certain,®® within the scope 


reference,®® and confined to the matters in issue,®? 
It is necessary that 
the report should show each item allowed and dis- 
allowed,®* although in some jurisdictions the con- 


although it cannot be final.®? 


trary is the rule®* in the absence 


such statement,®® time of payment,®® rates,®7 and 


mode of computation,®® and, where 


vide,®® it should have attached a statement of the 
Generally the facts themselves need not 


account.+ 
be ineluded.? 


vided it is found that those items f[ 
were not included in the settlement, 
and, whether included or not, is a fact 
for the auditors to find. Newel v 
Keith, 11 Vt. 214. 

[b] Two or more actions.—Where 
two suits were brought at the same 
time between the same parties—one 
at law and the other in chancery— 
and the same order was entered in 
both cases, referring each to an ar- 
bitrator ‘‘to take and settle all ac- 
counts between the plaintiff and de- 
fendant, and finally to determine their 
claims in full against each other,” an 
award on the matters involved in one 
case only was invalid. Bean v. Bean, 
25 W. Va. 604. 


[ec] Up to what time account stat- 
ed.—— Where the case is referred to 
auditors to state an account, all items 
since the suit was brought are to be 
included in the report, down to the 
final estimate. . Couscher v. Tulam, 6 
i. Cas. No. 3,287, 4 Wash. €—C..-442; 
Day v. Lockwood, 24 Conn. 185; Tut- 
ton v. Addams, 45 Pa. 67. 


89. Couscher v. Tulam, 6 F. Cas. 
No. 3,287, 4 Wash. C. C. 442; Thomas 
v. Alsop, 2 Root (Conn.) 12; Oden- 


welder v. Odenwelder, 1 Whart. (Pa.) 
[a] Rule applied.—(1) A report in 
a book debt action that defendant 
shall pay a sum to plaintiff, without 
finding how much he owed, is bad. 
Thomas v. Alsop, 2 Root (Conn.) 12. 
(2) “That plaintiff has no legal de- 
mand at present’’, contained in a re- 
port on reference to state an account, 
does not make the report bad for un- 
certainty. Couscher v. Tulam, 6 F. 
Cas. No. 3,287, 4 Wash. C. C. 442. 


90. Coker v. Ropes, 125 Mass. 577; 
Gould v. Norfolk Lead Co., 9 Cush. 
(Mass.) 338, 57 AmD 50; Scherer v. 
Bane, 97 NJ. Eq. 49%, 128> A (258. 
But see Butler v. Cornwall Iron Co., 
22 Conn. 335 (where accounts of par- 
ties are too intermingled to permit a 
settlement of one account without in- 
vestigating the other accounts, and 
such proceeding does not prejudice 
the parties, it is not improper). 


[a] Where stating account in- 
volves construction of contract that 
the report contains such construction 
is not a violation of the text rule. 
Coker v. Ropes, 125 Mass. 577. 


[b] Rule applied.—Where the or- 
der of reference is to state an account 
and to hear and determine all mat- 
ters in variance between the parties, 
a report not confined to stating an 
account is not thereby improper. 
Odenwelder v. Odenwelder, 1 Whart. 
(Pa.) 108. 


[ec] Where accounts are attached 
to report merely to show a jurisdic- 
tional matter and not as a part of the 
decision, they do not constitute a part 
of the report in a reference to deter- 
mine all issues so as to be a violation 
ot the text rule. Potter v. Thompson, 
64 Vt. 427, 25 A 430. 


91. Fordyce v. Shriver, 115 Ill. 530, 
5 NE 87; Fisher v. Doe, 204 Mass. | 
90 NE 692. ‘ 
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sufficient.* 
of requests for 
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[§ 167] 3. Where Several Actions or Cross Suits 
Where more than one action is re- 
ferred, generally there must be separate reports,* 
although in some eases a single award has been held 
Where cross suits are referred, a sin- 
gle award that one of the parties is indebted to the 
other for a certain balance of account is sufficient.? 

[§ 168] 4. Findings of Fact and Conclusions of 
Law—a. Necessity’—(1) Reference to Hear and De- 
Where the reference is to hear and deter- 


mine, the report ordinarily contains findings of fact? 


[a] In absence of objection a re- 
port including facts covering the en- 
tire cause of action, but not confined 
to the issues, is proper since the is- 


sues may be broadened by amend- 
ment. Fisher v. Doe, 204 Mass. 34, 
90 NE 592. 


Ae Segur v. Brown, 1 Mart. (La.) 


93. U. S.—Ransom 
How. 295, 15 L. ed. 388. 


Ida.—McElroy v. Whitney, 12 Ida. 
512, 88 P 349. 


Ill.—Continental Beer Pump, 


v. Winn, 18 


ete., 


Co. v. George J. Cooke Co., 299 Ill. 104,” 


132 NE 569; Gage-v. Arndt, 121 Ill. 
491, 13 NE 1388; Craig v. McKinney, 
C2 Le sO: 


. Y.—Spooner v. Lefevre, 2 
Thomps. & C. 666 addenda. 
N. C.—McCampbell v. McClung, 75 
N: C. 393. 


'Tex.—Whitehead v. Perie, 15 Tex. 7. 


Wash.—Park vy. Mighell, 3 Wash. 
(St, 29) 2556. 


Wis.—Reed v. Jones, 15 Wis. 40. 


Eng.—Burrard v. Calisher, 51 L. J. 
hy 22/3. 


See Lannan v. Clavin, 3 Kan. 11; 
Copeland v. Crane, 9 Pick. (Mass.) 73 
(both holding that party cannot com- 
plain that items are not stated when 
his act made it impossible); Green v. 
Lanier, 5 Heisk. (Tenn.) 662 (each 
item should be numbered). 


[a] In Louisiana Code of Pract. § 
455, requiring auditors of accounts 
to establish the accounts with suffi- 
cient precision and minuteness as to 
enable the court to determine the 
propriety of rejection or acceptance 
of the items, is construed to require 
a statement of the details. Harrison 
v. Faulk, 16 La. 358; McMicken v. 
Rieklin y liars 10, 


{b] Incorporating bill of particu- 
lars in report is a sufficient state- 
ment. Continental Beer Pump, etc., 
Co. v. George J. Cooke Co., 299 fll. 


104, 182 NE 569. 


94. Hewitt v. Egbert, 34 Iowa 485; 
McDaniels v. McDaniels, 40 Vt. 340, 
94 AmD 408; Bent v. Manning, 10 


Vit.» 2255. Contra Macks: v. Brush, 5 
Wee WOE 
95. Hewitt v. Egbert, 34 Iowa 485; 


McDaniels v. McDaniels, 40 Vt. 340, 
94 AmD 408. 


96. Gage v. Arndt, 121 Ill. 491, 13 
NE 138. 

97. Gage v. Arndt, supra. 

98. Gage v. Arndt, supra. 

99. See statutory provisions. 

1. Montgomery v. Burge, 13 Serg. 
Ce Gan) mbar te VW tle ht ve, Give O 
Serg. & R. (Pa.) 227; Flower Brook 


Mfg. Co. v. Buck, 16 Vt. 290. 


[a] Only where account was pre- 
sented at the hearing need it be at- 
tached to the report. Hill v. Hoga- 
boom, 13 Vt. 141. 


2. Closson v. Means, 40 Me. 337; 
Mengas’ App., 19 Pa. 221. But see 
Swift v. Raymond, 11 Vt. 317 (facts 


must be found when question of law 
is raised). 

3a ECraig Vv. Craigs ON Je elo 
Hart Vv. James. LaoDall (Pam shovel 
L. ed.'178. See Todd v. Rough, 10 
Serge. & R. (Pa.) 18 (although several 
suits are submitted a report on a dis~ 
tinct rule is proper). 


4 Johnson v. Warren, 10 KyL 36; 
Groff v. Musser, 8 Serg. & R. (Pa.) 
262 (where defendant consents); 
Brown v. Scott, 1 Dall. (Pa.) 145, 1 
L. ed. 74 (consent of parties); Mc- 
Carthy v. McCarthy, 13 OntWR 560. 
See Willard v. Bickford, 39 N. H. 536 
(the most judicious course undoubt- 
edly is for referees to make a sepa- 
rate award in each case, but if they 
err in this respect, and draw up an 
award embracing their decision in 
more than one case, their award will 
not be held invalid on that account, 
if it is clear, intelligible, and definite 
in reference to each case). 

5. Coupland v. Anderson, 2 Call (6 
Va.) 106. 

6. Necessity of findings of fact for 
review by appellate court see Appeal 
and Prror § 348 note 35 La]. 

Van Cal.—Lambert v. Smith, 8 Cal. 


Ind.—Wabash, etc., Canal Trustees 
v. Huston, 12 Ind. 276. 


Mass.—-Vigilante v. Old South Trust 
Co., 251 Mass. 385, 146 NE 670. 


Mo.—Walton v. Walton, 17 Mo. 376. 


N. Y.—Comey v. Andrews, 14 Daly 
437, 14 NYSt 672 [aff 124 N. Y. 623, 
26 NE 758]; Tilman v. Keane, 1 Abb 
PrNS 23; Deming v. Post, 1 CodeRep 
121; Doke v. Peek, 1 CodeRep 54. 
oho C.—Barcroft v. Roberts, 91 N. C. 
J . 

S. C-—Morpisv. Morris) 113" S) ¢ 
120, 104 SE 546. 

[a] Report not containing find- 
ings, but a statement that facts ma- 
terial to issues would be found in 
opinion, and then proceeding to dis- 
cuss facts and law, and ending in 
finding for plaintiff, is improper. 
Vigilante v. Old South Trust Co., 251 
Mass. 385, 146 NE 670. 


[b] Whether finding is one of law 
or fact.—(1) Where pleadings pre- 
sent no issue of fact or law, a find- 
ing of a balance due on account is 
a finding of fact. Blum vy. Mayer, 189 
N.Y. 153, 82 INE 780" [aft 113 App: 
Div, 242, 247, .99 NYS 22; 25]. @)y A 
finding that after the consolidation of 
the business of partners, a retainer 
of one of theyn was agreed to be part- 
nership property, and that the part- 
ner receiving it should be charged 
therefor in his account, was a find- 
ing of fact. Young v. Winkley, 191 
Mass. 570, 78 NE 377. (3) Findings 
that certain matters for which de- 
merit marks were applied were not 
waived, and that, until the use of the 
marks, defendant, by continuing to 
employ the servant with knowledge 
of his delinquencies, waived the same. 
were mere conclusions of law. Dan- 
iell v. Boston, ete., R. Co., 184 Mass. 
337, 68 NE 337. (4) When the facts 
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and conclusions of law,® particularly where stat- 
Where the reference is to in- 
clude a report of testimony, the findings of fact and 
conclusions of law may be filed subsequent to such 
Except where a statute’? or, 
the order of reference’? otherwise provides, a gen- 
eral finding instead of specifie findings is sufficient.?* 
The general rule treated elsewhere in this work?* 
that a statement of facts in a general finding does 
not transform it into a special finding apples to a 
The referee need not give 
Where conflicting 
evidence raises a doubt in the referee’s mind, he 
should find the facts adversely to the party holding 
the affirmative, and not report his inability to find 
In some jurisdictions, where findings of 
law are reported, a brief reference to the authori- 
ties on which such findings are predicated must be 


utes so provide.® 


report of testimony.?° 


finding of a referee.'® 
his reasons for his findings.+® 


them.1* 


which constitute a transaction are 
stated in detail in a referee’s report, 
his finding as to their effect is a con- 
clusion of law. Hotchkiss v. Mosher, 
48 N. Y. 478. (5) When the facts 
which constitute a transaction are 
stated in detail in a referee’s report, 
his finding as to their effect is a con- 
clusion of law. Hotchkiss v. Mosher, 
supra. (6) Where the evidence is un- 
disputed, a finding that grants were 
made for good consideration, express- 
ed as a finding of fact, is in effect 
a conclusion of law. Mt. Sinai Hos- 
pital v. Hyman, 92 App. Div. 270, 87 
NYS 276. 


8. Lambert v. Smith, 3 Cal. 408; 
Comey v. Andrews, 14 Daly 437, 14 
NYSt 672 [aff 124 N. Y. 623, 26 NH 
758]; Tilman v. Keane, 1 AbbPrNS 
CUS Ye) 233 -Demine-y. Post, 15Codé 
Rep (N. Y.) 121; Barcroft. v. Rob- 
erts, 91 N. C. 363; 'Thompson v. Arms, 
5 Vt. 546. 


9. See statutory provisions. 


[a] In Georgia (1) under Civ. Code 
(1910) § 5129, authorizing the audi- 
tor to pass on all questions of fact 
and law, § 51338, providing that he 
classify and state his findings and 
report his conclusions on the law and 
facts, and Act of 1894, as amended 
by Act of 1895, defining his powers 
and duties, the auditor may report 
findings of law in an action at law 
(Pickens v. Jackson, 161 Ga. 124, 129 
SE 639; Chandler v. Merchants’, etc., 
Nat. Bank, 30 Ga. A. 694, 118 SE 785), 
(2) and this rule is not modified by 
§ 5141, compelling the judge in a law 
case to submit exceptions of fact to 
the jury (Chandler y. Merchanty’, etc., 
Nat. Bank, supra). 


[ob] In New York, under Code Civ. 
Proc. § 1022, directing the report of 
a referee on the trial of issues of fact 
to state separately the facts found 
and the conclusions of law, and direct 
the judgment to be entered thereon, 
(1) a referee’s report, stating that 
after hearing the cause, and consid- 
ering and overruling objections to the 
evidence, he dismissed the complaint, 
is insufficient. Rowlands v. Young 
Men’s Christian Assoc., 32 Misc. 421, 
66 NYS 577 [aff 54 App. Div. 618 mem, 
66 NYS 1143 mem]. (2) Filing a 
separate paper containing the reports 
is not a compliance with the statute. 
Hudson, etc., R. Co. v. Jackson, 115 
Appel Divn LOS, 1005 NYSis 737.0% (3) 
Where a referee is appointed in the 
place of a deceased referee, the for- 
mer may state on information and 
belief what was done by his prede- 
cessor. Maybee v. Maybee, 6 NYS 
E75, 22 AbbNCas 465. (4) If a ref- 


eree makes one report merely finding 
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of law.?° 


a certain sum due and another spe- 
cial report containing findings and 
conclusions and an award of the same 
sum as due, the former should be dis- 
regarded as superfluous. Niles v. 
Battershall, 25 N. Y. Super. 146, 18 
AbbPr 161, 27 HowPr 381 [rev 26 How 
ere ahs 


10. Shell Co. v. O’Reilly, 
215,258 P L046. 


[a] Reason for rule.—Such pro- 
ceeding is analogous to the statutory 
right of the court to send the jury 
back for further consideration of 
their verdict when such verdict is not 
in proper form. Shell Co. v. O’Reilly, 
121 Or: 215, 253 P 1046. 


11. See statutory provisions. 


[a] In Indiana Burns St. Annot. 
(1908) § 2735, and Acts (1911) ¢ 42, 
does not require a special finding of 
facts on the theory that otherwise it 
would vest the commissioner with 
judicial powers. Delaney v. Gubbins, 
181 Ind. 188, 104 NE 13. 


12. Pitts v. Langsdale, 32 Ind. 218; 
State v. Long-Bell Lumber Co., 321 
Mo. 461, 12 SW (2d) 64; Caruth- 
Byrnes Hardware Co. v. Wolter, 91 
Mo. 484, 3 SW 865. 


[a] Where order requires recom- 
mendations on all points of law in- 
volved, recommendations must be 
made on all legal questions raised, 
even though no specific suggestions 
are given. McShane v. Gray, 13 Iowa 
504; State v. Long-Bell Lumber Co., 
321 Mo. 461, 12 SW (2d) 64. 


121 Or, 


13. Gilmore vy. Putnam County, 35 
Ind. 344; Pitts v. Langsdale, 32 Ind. 
218; Caruth-Byrnes Hardware Co. v. 


Wolter, 91 Mo. 484, 3 SW 865; Phil- 
adelphia Co. v. U. S. Improvement 
Co., 180 Pa. 235, 36 A 742. See Hihn 
v. Peck, 30 Cal. 280 (general finding 
sufficient). 


[a] Implied findings.—Where a 
referee sets out in his report that de- 
fendant is entitled to a discharge for 
certain amounts, he is to be taken 
as finding the facts necessary to sup- 
port the particular item of discharge. 
Vest v. Cooper, 75 N. C. 519. 


[b] Where party desires explana- 
tion as to how a referee has calcu- 
lated the aggregate amount of a judg- 
ment, he should apply for an order 
requiring the referee to show how he 
arrived at the amount. Weed Sewing 
Mach. Co. v. Kaulback, 3 Thomps. & 
GCHCNE LYE) 3.04: 


14. See Trial [88 Cyc 1977]. 

15. Delaney v. Gubbins, 181 Ind. 
188, 104 NE 13. 

16. Newell v..Chesley, 122 Mass. 


embodied in the report.1® 


[§ 169] (2). Other References. 
no power to make findings of fact in a reference to 
determine and report on questions of fact arising 
on motion!® or a reference merely to take testi- 
mony ;2° nor may conclusions of law be stated by the 
referee in a reference merely to take testimony,** 
to hear and report facts,?” or to state an account.” 
But where the order directs the taking of proof and 
reporting of the same together with the testimony, a 
referee has authority to find the facts as well as to 
report the testimony,?4 and to report his conclusions 
In the case of a reference to state or take 
an account, the referee need not report the reason 
for his findings?® unless requested to do so.?? 

[§ 170] b. Matters Included. Since the referee, 


in a reference of a case for the trial of all issues, is 
a substitute for the court in a trial by court only, or 


[$§ 168-170 


‘ 


The referee has 


522; MceMurphy v. Walker, 20 Minn. 
382; Miller v. Pilling, 9 Q. B. D. 736. 

[a] Mere statement by an auditor 
of a reason for findings is not a find- 
ing by the auditor, and cannot be ac- 
cepted as such. Collinsville Granite 
Co. vs, Phillips; <823" Ga. 283037 ol SH 
666. 


17. Bradley v. McLaughlin, 8 Hun 
(N. Y¥.) 545. 

18. Lackawanna Iron, etc., Co. v. 
Tales, 5 LegGaz (Pa.) 14. 


19. Sanders v. Rhewbottom, 7 
NYSt 167. 

20. See case infra this note. 

[a] Effect of agreements.—W here 


a commissioner was appointed to take 
testimony in a particular case, and 
the parties to the suit agreed to allow 
him also to “report the facts to the 
court with his opinion,” the agree- 
ment did not make the commissioner 
a referee or a tribunal to dispose of 
the case, so as to authorize a finding. 
Riddle’s App., 104 Pa. 171. 


21. Taylor v. Peterson, 1 Ida. 513. 
See Karon v. Hisen, 72 Mise. 12, 129 
NYS 177 (holding that if referee does 
so, it is not fatal if court regards it 
merely as a report). 


22. Goralnik Hat Co. v. Delohery 
Hat! 'Co.,-598' Conn.s 560. 200 pA ss: 
Hoshor-Platt Co. v. Miller, 238 Mass. 
518, 181 NE 310; Zembler v. Fitzger- 
ald, 234 Mass. 236, 125 NE 299. 


23. Fordyce v. Shriver, 115 Ill. 530, 
5 NE 87. 


24. Goodridge v. New, 18 HowPr 
(N. Y.) 189; Pennington vy. Penning- 
ton, 89 S. C. 277, 71 SE 825; White 
v. Magann, 65 Wis. 86, 26 NW 260. 
See Savage v. Sherman, 87 N. Y. 277 
(findings with reference to report, 
proofs, and opinion do not have the 
effect of findings on issues referred 
to hear and determine). 


25. Pennington v. Pennington, 
S. C. 277, 71 SH 825. 


26. Mengas’s App., 19 Pa. 
Macks v. Brush, 5 Vt. 70; 
v. Pike, 3 Vt. 595. 


27. Mengas’s App., 19 Pa. 221; Mc- 
Connell v. Pike, 3 Vt. 595; Macks v. 
Brush, 5 Vt. 70. 


fa] Effect of refusal.—W here 
auditors refuse on request to report 
their reasons in allowing or disallow- 
ing an item of account, such refusal 
tends to show unfairness or corrup- 
tion on the auditor’s part. Macks v. 
Brush, 5 Vt. 70. 


[b] General request is not suffi- 
cient. .Mengas’s .App., 19 Pa. 221. 


89 


gramas 
McConnell 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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a substitute for the jury in the trial by jury,?® the 
report ordinarily must contain only the findings per- 
missible in such cases.2® While it is improper to in- 
clude findings without the issues,?° all material facts 
within the issues must be found,?! whether the evi- 
dence is conflicting or uncontradictory;?2 but other 
facts need not be negatived in express terms,** facts 
not found being negatived by implication.*4 
evidentiary facts need not be found,®® nor inferences 
which may be drawn from facts already found,*® nor 
need the effect of parts of the evidence be specifically 
A mere detail of the testimony of the wit- 


found.®7 


28. See supra § 103 notes 16, 17. 


29. Lundell vy. Cheney, 50 Minn. 
470, 52 NW 918. 


30. Ga.—Augusta Naval Stores Co. 
v. Forlaw, 133 Ga. 138, 65 SE 370. 

Kan.—Woolridge v. Galena Bd. of 
Education, 98 Kan. 397, 157 P 1134. 
ie ape v. Stevenson, 30 Mich. 

Minn.—Lundell v. Cheney, 50 Minn. 
470, 52 NW 918. 


N. Y.—Quinn vy. Martin, 54 N. Y. 
660 mem; Brooklyn Heights R. Co. v. 
Brooklyn City R. Co., 151 App. Div. 
465, 135 NYS 990; In re New York 
Taxicab Co., 150 App. Div. 141, 134 
NYS 801 [app dism 206 N. Y. 681 
mem, 99 NE 1111 mem]; Sermont v. 
Baetjer, 49 Barb. 362; Nelson v. In- 
gersoll, 27 HowPr 1. 

Pa.—Lewis v. Mans, 4 Kulp 285. 

31. Cal.—Clark v. Hewitt, 136 Cal. 
77, 68 P 303; Pratalongo v. Larco, 47 
Cal. 378. 

Del.—Omar Oil, ete., Co. v. Macken- 
zie Oil Co., 33 Del. 259, 138 A 392. 

Iowa.—Johnson v. Mantz, 69 Iowa 
710, 27 NW 467; Haywood v. Woods. 
28 Iowa 563. 

Kan.—Walker v. 
468, 43 P 781. 


Mass.—Fisher v. Doe, 204 Mass. 34, 


Hosack, 56 Kan. 


90 NE 592; McMahon v. O’Connor, 137 
Mass. 216; Preston v. Knight, 120 
Mass. 5. 


Mich.—Danaher vy. Ward, 40 Mich. 
300. 

Minn.—Brainard v. Hastings, 3 
Minn. 45; Bazille v. Ullman, 2 Minn. 
134. See Bryant v. Lord, 19 Minn. 
396 (omission to find on a material 
fact cannot be supplied by the court). 


Mo.—Lack vy. Brecht, 166 Mo. 242, 65 
SW 976. 

N. Y.—Alcock v. Davitt, 179 N. Y. 
9, 71 NE 264; Meacham vy. Burke, 54 
N. Y. 217; Griscom v. New York, 12 
N. Y. 586; Geneva Mineral Spring Co. 
v. Steele, 111 App. Div. 706, 97 NYS 
996; La Grange v. Merritt, 88 App. 
Div. 279, 84 NYS 1092; Cable Flax 
Mills v. Early, 72 App. Div. 213, 76 
NYS 191; Spooner v. Lefevre, 2 
Thomps. & C. 666, addenda; Lane v. 
Borst, 28 N. Y. Super. 609; Wright v. 
Sanders, 28 HowPr 395; Brown v. 
New York Cent. R. Co., 26 HowPr 32; 
Tomlinson v. New York, 23 HowPr 
452 [rev 44 N. Y. 601]; Van Steen- 
burgh v, Hoffman, 6 HowPr 492. 


Okl.—Sullivan v. Kitchens, 89 Okl. 
108, 214 P 176. 


Or.—Sutton vy. Clarke, 40 Or. 508, 
67 P 742. 

Pa.—Sweigard v. Wilson, 106 Pa. 
207; Cook v. Coulter, 11 Pa. Dist. & 
Co. 527; Lewis v. Mans, 4 Kulp 285. 


[a] In North Carolina (1) while it 
may not be necessary to state mat- 
ters alleged and admitted by the 
pleadings in order to comply with 
Code Civ. Proc. § 246, requiring the 
referee to report on all facts in is- 
sue (Earp v. Richardson, 75 N. C. 
84), (2) it is better and more con- 
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the law.?§ 


Merely 


provide.*? 


venient to do so (Harp v. Richardson, 
supra). 

[b] Thus: (1) Where the declara- 
tion was on an account annexed for 
materials and labor furnished, and 
defendant pleaded payment, the audi- 
tor must ascertain whether there was 
anything due, and defendant was en- 
titled to a finding showing by its 
items the partial extent to which his 
defense had _ been substantiated. 
Fisher v. Doe, 204 Mass. 34, 90 NE 592. 
(2) Referee in an action involving ti- 
tle to office should determine which is 
the original return required by stat- 
ute and one so found to be original is 
prima facie correct. Jones v. Flynt, 
159 N. C. 87, 74 SE 817. 


[ec] Finding's as to abandoned part 
of cause of action.—(1) Where plain- 
tiff abandons part of the cause stated 
in his complaint (see supra § 146 note 
45) (2) the referees are not required 
to report to the court the facts and 
their conclusions of law relative to 
the part so abandoned. Barnard v. 
Daggett, 68 Ind. 305. 


{d] Material issue held covered.— 
SE ie v. Prince, 221 Mass. 495, 109 


[e] | Facts proved as to items of 
long account need not be found where 
the pleadings aver only general facts. 
Pratalongo v. Larco, 47 Cal. 378; Hay- 
wood v. Woods, 28 Iowa 563. 


{f] Issue as to which no evidence 
is produced.—(1) Referee need not 
report formally on issues as to which 
no evidence was introduced. Cook v. 
Stevenson, 30 Mich. 242; Ingraham v. 
Gilbert,—20 Barb. (N.-Y.) 151. (2) 
So where a referee is appointed to 
determine two questions, a report as 
to one and that no evidence was in- 
troduced as to the other is not incom- 
plete. Montifiori v. Engels, 3 Cal. 431. 


[g] Issue made immaterial by rea- 
son of finding disposing of cause does 
not require a finding. 
Pressley, 102 S. C. 174, 86 SH 377. 


{h] Waiver of right to trial by 
court is not a waiver of the rule that 
the referee must pass upon all ma- 
terial questions of fact and law. Ken- 
nebec Housing Co. v. Barton, 123 Me. 
293, 120 A. 56. 


[i] Where consent and compulsory 
references are joined.—Under an or- 
der of reference partly for the com- 
pulsory reference for examination of 
a long account and partly a consent 
reference, a finding not strictly with- 
in the issue of the account is author- 
ized under the consent’ reference. 
Fredenhall v. Shrader, 45 Cal. A. 719, 
188 P 580, 


[i] Reservation of material ques- 
tion of fact to be decided by the court 
under the belief that it is a question 
of law violates the text rule. Preston 
v. Knight, 120 Mass. 5. 

Reservation of question of law foy 
court see infra § 178. 

32. Meacham y. Burke, 54 N. Y. 
ae 

33. Sermont v. Baetjer, 49 Barb. 
(N. Y.) 362; Nelson v. Ingersoll, 27 
HowPr (N. Y.) 1. 


Pressley v.. 
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nesses is no finding of facts within the meaning of 
So where general findings of every mate- 
rial fact in issue are made, it is not necessary to 
answer numerous questions about minute details.°° 
In a reference to report on specific questions of fact 
involved, the fact that a finding is the personal opin- 
ion of the referee is not improper.?°® 


[§ 171] c. Separate Statement.*! 
fact and conclusions of law are generally required to 
be stated separately,*? particularly where statutes so 
This statutory rule does not require the 


Findings of 


34 Sermont v. Baetjer, 49 Barb. 
(N. Y.) 362; Nelson v. Ingersoll, 27 
HowPre(Nn. Yay Le 


[a] Rule inapplicable to supply a 
material and controlling fact. Omar 
Oil, etc., Co. v. Mackenzie Oil Co., 33 
Del. 259,,1388 A 392. 


35. Alecock-v; Davitt). 179..N.) Yon9; 
71 NE 274; Quincey v. White, 63 N. 
Y.- 370 [rev 5 Daly 327]; Wilson v. 
Knapp, 42 N. Y. Super. 25 [aff 70 N. 
Y. 596]; Lane v. Borst, 28 N. Y. Super. 
609; Comey v. Andrews, 14 Daly 437, 
14 NYSt 672 [aff 124 N. Y. 623 mem, 
26 NE 758 mem]; Jones v. Flynt, 159 
N. C. 87, 74 SH 817; Van Dyke wv. 
Grand Trunk R. Co., 84 Vt. 212, 78 A 
958, AnnCas1913A 640 (ultimate facts 
only). 

{a] Finding insufficient.—Merely 
to summarize conflicting testimony on 
material points is not a sufficient find- 
ing of the ultimate facts. Paine v. 
heen Plunger El. Co., 186 Fed. 


36. Preston v. Preston, 102 Conn. 
96, 128 A 292; Caldwell v. Arnold, 8 
Minn. 265; Benjamin v. New York El. 
R. Co., 17 NYS 908; Weeks v. Pres- 
cott, 53 Vt. 57. 


37. Lundell v. Cheney, 50 Minn. 
470, 52 NW 918; Jones v. Flynt, 159 
N. C. 87, 74 SE 817. 

38. Walton v. Walton, 17 Mo. 376: 


39. Republic *County School-Dist. 
3 v. Howell, 44 Kan. 285, 24 P 
40. Jackson v. 55 Cal. A. 
257, 203 P 411. 


41. Failure to state separately as 
ae for recommittal see infra § 

42. McMurphy v. Walker, 20 Minn. 
382; Harp v. Richardson, 75 N. C. 84; 
Klutts v. McKenzie, 65 N. C. 102; 
rey, v. Coghill, 1 Cine. Super. (Oh.) 
41. 


Allen, 


{a] Finding held within rule.—A 
finding of the amount due as a matter 
of fact and that plaintiff should re- 
cover the sum from defendant as a 
matter of law is sufficient in form. 
Riley v. Coghill, 13 Oh. Dec. (Reprint) 
256, 1 Cine. Super. 241. 


[b] Where ownership is in issue 
before a referee, it should not be 
treated aS a mixed question of law 
ances Reese v. Powell, 4 Pa. C. 


43. See statutory provisions. 


[a] In Indiana (1) while it is the 
better practice, in seeking the ad- 
vantage of Rev. St. (1852) § 850, pro- 
viding for separate statement of facts 
found and conclusions of law when 
required, to have such required by the 
order of reference (Way v. Fravel, 
61 Ind. 162), (2) a party may make a 
request to the referee for such sepa- 
rate findings (Way v. Fravel, supra). 
(3) Separate statement need not be 
made unless required by the parties. 
Gilmore v. Putnam County, 35 Ind. 
344; Indiana Cent. R. Co. v. Bradley, 
7 Ind. 49. 

[b] In Kansas (1) in view of Code 
§ 293, requiring a separate statement 
of facts and conclusions of law, a gen- 
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report to be in any particular form** nor that it be 
paragraphed or arranged under appropriate subdivi- 
sions;*° it is sufficient if the conclusions of fact and 
law are stated separately somewhere in the report 
and that they be not so blended as to be indistin- 
Furthermore, it is no 
objection that findings of fact are Chase as con- 


guishable from each other.*® 


elusions of law.47 


[§ 172] d. Requisites and guiitenen 


eral finding is insufficient. McMullen 
v. Schermerhorn, 48 Kan. 739, 30 P 
188; Oakes v. Jones, 11 Kan. 4438. (2) 
A submission of a list of interrogato- 
ries, to be answered “yes,” or ‘no,’ by 
the referee, was properly refused as a 
violation of the separate statement 
rule. Breitkreutz v. Holton Nat. 
Bank, 70 Kan. 698, 79 P 686. 


[ce] In New York (1) under Code 
of Procedure, as amended in 1851, the 
report was required in the first in- 
stance to separately state the findings 
of fact and conclusions of law (Rob- 
erts v. Carter, 28 Barb. 462, 17 HowPr 
524; Church v. Erben, 6 N. Y. Super. 
691. Contra Johnson v. Whitlock, 13 
N. Y. 344, 12 HowPr 571), (2) since 
the statement could be made more 
readily and more satisfactorily by the 
referee while the subject was before 
him than after the circumstances were 
no longer fresh in his mind (Church v. 
Erben, 6 N. Y. Super. 691). (3) Such 
requirement conferred a substantial 
right. Meacham v. Burke, 54 N. Y. 
219; Van Slyke v. Hyatt, 46 N. Y. 259 
[aff 9 AbbPrNS~- 58]. (4) A report 
which is nothing more than a general 
conclusion of dismissal of the com- 
plaint is not a compliance with the re- 
quirement. Gove v. Hammond, 48 
HowPr 385. (5) The requirement of 
Code Civ. Proc. § 1022 that the re- 
port of a referee upon the trial of 
the whole issues of fact state sep- 
arately the facts found and the con- 
clusions of law, is mandatory. lLed- 
erer v. Lederer, 108 App. Div. 228, 95 
NYS 623. (6) Purpose of the require- 
ment is to enable the defeated party 


to take proper exceptions and to en-| 


able the court, in case of an appeal, 
to determine what facts were found 
and whether they sustained the legal 
conclusions. Lederer v. Lederer, 108 
App. Div. 228, 95 NYS 623 [quot Jones 
v. Gilbert, 117 App. Div. 775, 102 NYS 
983, 988]. (7) Requirement exists 
only in the case of a reference of all 
issues of fact. People’s Trust Co. v. 
Schenck, 195 N. Y. 398, 88 NE 647, 133 
AmSR 807; Teale vy. Tilyou, 127: App. 
Div. 287, 111 NYS 165; Jones v. Gil- 
bert, 117 App. Div. 775, 102 NYS 983; 
In re Federal Union Surety Co., 73 
Mise. 28, 132 NYS 196 [aff 154 App. 
Div. 936 mem, 139 NYS 1122 mem (mo- 
tion to dism app den 209 N. Y. 1123, 
103 NE 1123) and aff 211 N. Y. 549 
mem, 105 NE 1084 mem (rearg den 211 
N. Y. 610 mem, 105 NE 1084 mem)]. 
(8) Finding in action for money that 
plaintiff loaned various sums and ad- 
vanced and expended various sums for 
defendant as shown in a schedule not 
distinguishing between the sums lent 
and advanced, concluding with the 
finding that defendant owed plaintiff 
the gross sum claimed, is a sufficient 
compliance with the code require- 
ment. Moore v. Martine, 107 NYS 652. 
(9) So a report which is merely an 
opinion, together with the requests of 
the parties for findings and disposi- 
tion thereof by the referee is insuffi- 
cient.. Smith v. Geiger, 202 N. Y. 306, 
95 NE 706. 

[d] In Pennsylvania (1) the re- 
quirement of Act of 1874 § 2, that the 
report state separately and distinctly 
the facts found and the conclusions of 
law, makes such statement indispen- 
sable to the validity of the report. 


‘& M. Ins. Co., 
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fact.>? 


ported by the minutes.°* 
conclusions must be such that a judgment can be ren- 
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ings embracing all the material questions referred*® 
must be specific,4® and distinct.°° 
must be consistent with each other,®* and the con- 
clusions of law must be supported by the findings of 
It is not essential that the findings be sup- 


So the findings 


Findings of the facts and 


dered thereon,°* but it is not necessary that all the 


The find- 


Harrissy.. Hay, 111 Pa. 562, 4 A 715; 
Marr v. Marr, 103 Pa. 463; Lindsay We 
Waymart Water Cor, at Pa. Dist. 765; 
Reese v. Powell, 4 Pa. C. Pl. 70; Weil 
v. Frauenthal, 2 LuzLegReg 96. (2) 
An argument in support of the deci- 
sion cannot take the place of the dis- 
tinct or separate findings of fact and 
conclusions of law. Miller v. Dunlap, 
10 Pa. Cas. 102, 138 A 321. 


[fe] In South Carolina the statu- 


tory requirement of separate state- 


ment of facts and conclusions is con- 
strued to mean that the facts should 
be stated briefly, distinctly, and inde- 
pendently of the law, and that then 
the conclusions of law should follow. 
Moore v. Johnson, 7 S. C. 303. 


{f] In South Dakota L. (1889) c¢c 
112 § 8, providing that the referee 
must state the facts found and the 
conclusions of law separately, must 
be construed, in view of § 1 which 
provides for the reference of issues of 
law or fact or both, as being confined 
to cases where all issues of fact and 
law are referred. Kent v. Dakota F. 
2S. D. 300, 50 NW 85. 


44. Young v. Scoville, 99 Iowa 177, 
68 NW 670. 

45. Young v. Scoville, supra; An- 
derson v. Knobloch, 150 App. Div. 834, 
1385 NYS 251. 

[a] That report is divided into 
paragraphs is not a compliance with 
the requirement where the findings of 
fact remain indistinguishable from 
the conclusions of law. Anderson v. 
Beenie 150 App. Div. 834, 135 NYS 

As 

46. Young v. Scoville, 99 Iowa 177, 
68 NW 670. 

47. Ferris v. Quimby, 41 Mich. 202, 
2 NW 9; Sherman v. Hudson River R. 
Co., 64 N. Y. 254; Wright v. Loud, 39 
App. Div. 270, 56 NYS 959; Evans v. 
Howell, 75 Hun 199, 27 NYS 46. 


[a] Restatement of rule.—A find- 
ing of fact by a referee is none the 
less so because of his labeling it a 
conclusion of law, or it and legal con- 
clusions being commingled in his re- 
port. People’s Trust Co. v. Schenck, 
195 N. Y. 398, 88 NE 647, 133 AmSR 
807. 

48. See supra § 170 note 31. 


49. Cal.—Barker Bros., Ine  v. 
Cootes, (A.) 289 P 927. 

Ida.—Sarvis v. Childs Bond, 
Co., 286 P 914. 

Kan.—MecMullen vy. Schermerhorn, 
48 Kan. 739, 30 P 188. 

Mich.—Danaher v. Ward, 
300. 


etc., 


40 Mich. 


N. Y.—Fairman v. Brush, 60 Hun 
442, 15 NYS 44, 21 NYCivProe £56, 20 
AbbNCas 197. 


N. C.—French v. Richardson, 167 N. 
C. 41, 88 SE 31; Lanning vy. Transyl- 
vania County, 106 N. C. 505, 11 SE 622. 


Pa.—Blackman v. Smith, 3 Kulp 
140; Stevens v. McAlpin, 4 LuzLeg 
Reg 97. 

[a] Findings held sufficiently spe- 
cific.—Prout v. Dade County Security 
Cosa ha wbl2: 47 aSel2 eh Sanvise ve 
Childs’ Bond; “ete!,)Co;, da.) 286) 2 
phat McMahan yv. O’Connor, 137 Mass. 


allegations in the pleadings be supported specifically 


50. Kley v. Healy, 9 Misc. 93, 29 
NYS 3 [aff 149 N. Y. 346, 44 NE 150]; 
Rogers v. Beard, 20 HowPr (N. Y.) 


ae? Zimmerman v. Autley, 6 S. C. 
Bilis 
[a] Findings must be as explicit 


and distinct as the special verdict of a 
jury. Buckingham v. Payne, 36 Barb. 
CNS OY.) Sis Harris. Hay, tikes 
562, 4 A 715. 


51. Ill—Tymony v. 
Tll. 420, 163 NE 393. 


Mass.—Adams v. Hayden, 236 Mass. 
454, 128 NE 798. 


N. H.—Stevens v. Fellows, 70 N. H. 
148) 47 A 135. 


N. Y.—Phelps v. Vischer, 50 N. Y. 
69, 10 AmR 433; Larkins v. Maxon, 
103 N. Y. 680, 9 NE 56; Ketchum v. 
Herrington, 18 NYS 429; Smith v. 
Paul, 17 NYS 420; Studer v. Bleistein, 
1 NYS 187. 


Eng.—Williams v. Moulsdale, 7 M. & 
W. 134, 151 Reprint 710. 


fa] Findings held inconsistent.— 
Tymony v. Tymony, 331 Ill. 420, 163 
NE 393; Kennebec Housing Co. v. 
Barton, 123 Me. 293, 120 A 56; Ste- 
vens v. Fellows, 70 N. H. 148) 47 A 
135; Barcalo Mfg. Co. v. Maldonado, 
221 N. Y. 499, 116 NE 345; Larkins 
v. Maxon, 103 N. Y. 680, 9 NE 56; 
O’Hehir v. Central New England R. 
€o 7152: ADD. Div.16i,) Loa Nis 62s 
Cohen v. Wittemann, 100 App. Div. 
338, 91 NYS 493. 


[b] Findings held not inconsistent. 
—Danforth v. Freeman, 69 N. H. 466, 
43 A 621; Ouderkirk v. Bayless Pulp, 
ete.; \CO.5) LOOMN. Ye sOOn) gan ING mao oe 
Traders’ Nat. Bank v. Parker, 130 N. 
Y. 415, 29 NE 1094; Smith v. Paul, 17 
NYS 420; Williams v. Moulsdale, 7 M. 
& W. 134, 151 Reprint 710. 


[c] New trial may be required 
where findings are inconsistent. 
Cohen v. Wittemann, 100 App. Div. 
338, 91 NYS 493. 


52. French v. Kemp, 
NE 815; Weirich v. Cook, 
134; Bevier v. Wright, 30 Mich. 484; 
Ouderkirk v. Bayless Pulp, ete., Co., 
199 Nc iY. sS66y 92 NB T98s) Bielave 
Field, 73 N. Y. 588; Jarvis v. Jarvis, 
66 Barb. (N. Y.) 331; Baltzer v. Nico- 
lay, 85 N. Y. Super. 203 [rev on oth- 
er grounds 53 N. Y. 467]; Moyer v. 
New York Cent., ete, R. Co.,-88 N.. Y. 
351 [rev 24 Hun 138]; Van Slyke v. 
Hyatt, 46 N. Y. 259 [aff 9 AbbPrNS 
58]; Putnam v. Hubbell, 42 -N. Y. 
106; Lindsay v. Waymart Water Co., 
4 Pa. Dist. 765. Compare Robinson v. 
Hooker, 174 Mass. 490, 55 NE 178 (it 
is not necessary that the specific find- 
ings in the report should be full 
enough to justify the conclusion 
reached, unless the conclusion pur- 
ports to be on those findings and no 
others). 


Tymony, 331 


(Mass.) -170 
39 Mich. 


53. Kimball v. Hayward, 89 Vt. 381, 
95 A 691. 
[a] Both minutes and referee’s 


recollection may be used in preparing 
the findings. Kimball v. Hayward, 89 
Vt. 381, 95 A 691. ‘ 


54. DiFrancesco v. Moomjian, 108 
Conn. 515,143 A 900; Murray v. Amer- 
icus, 7 Gawal 212, 66 SE 629; Reid v. 
State, 58 Ind, 406; Weirich v. Cook, 
39 Mich. 134. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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by findings.®> A party cannot require a referee to 
find facts and conclusions of law against him in such 
form as he may frame.®® It is not the duty of a 
referee to set forth the processes by which he ar- 
rived at his findings of fact.°* Ordinarily the ref- 
eree should not report in the first instance questions 
as to the admissibility of evidence,°*® but should him- 
self decide them.®® Where there are a large number 
of independent causes of action, there should be 
separate findings for each cause of action,®® but 
separate findings are not required where the plead- 
ings do not eall for such findings.*4 


[§ 173] e. Defects and Errors.°2 Where the 
referee in a reference to hear and report facts ex- 
ceeds his authority by reporting conclusions in addi- 
tion to the facts the court may reject the former and 
find the issues on the facts reported ;°* in such ease 
where judgment has been rendered on the report the 
conclusions of law improperly contained in the re- 
port do not invalidate it unless the party is preju- 
diced thereby.°* Mistakes of fact in the findings 
when immaterial, are not fatal.°® Erroneous con- 
clusions of law upon an immaterial or unimportant 
question do not of themselves vitiate the report.*® 


[§ 174] f. Requests for Findings—(1) In General. 
In some jurisdictions statutes provide that either 
party may present to the referee requests for par- 
ticular findings of fact and conclusions of law.°* If 
no requests are presented it has been held that spe- 
cial findings need not be made.°* Where a request 
presents more than one proposition, the referee need 
not pass upon its several parts separately.®® 
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Remedy for omission to find on material fact is 
by application to the referee for a supplementary 
finding.*° 


[§ 175] (2) Time and Form. Independently of 
statute, a request for special findings of fact is not 
seasonable when made after he has filed his report.** 
Statutes usually provide that requests for findings 
must be made before final submission of the case to 
the court or referee or within such time thereafter, 
prior to the decision or report, as may be permit- 
ted.7? Where the parties have so stipulated, re- 
quested findings may be filed after the referee’s re- 
port has been passed upon,?* but the mere fact that 
a party’s attorney incorrectly assumed there was an 
agreement that notice would be given before deliv- 
ery of the report, and henee, failed to make requests 
for findings until after delivery of the report and 
judgment thereon is not within such rule.’7* So also 
statutes regulate the form of the statement contain- 
ing the requests.7> The request should be plainly 
stated in a single proposition, the whole of which can 
be granted or refused.7® Thus where a request to 
find embraces several propositions, some of which 
the party making the request is entitled to have 
found and some not, a refusal of the request as a 
whole is not error.** 


[§ 176] (8) Determination. Upon requests, the 
referee must find a material fact of which there is 
legal proof and no proof to the contrary, nor proof 
of facts or circumstances showing its improbabil- 
ity,7® but a request to find an immaterial fact,’® or 
facts not within the issues,8° or merely incidental 


[a] Where special contract is not 
pleaded, but is used as a defense to 
the action, the referee must make a 
general finding for defendant. Fish- 
er v. Doe, 204 Mass. 34, 90 NE 592. 


55. Preston v. Preston, 102 Conn. 
96, 128 A 292. 


56. Lefler v. Field, 47 N. Y. 407 
[aff 33 HowPr 365]. 


57. Lundell v. Cheney, 50 Minn. 
470, 52 NW 918; Dolan vy. Merritt, 18 
Fun GN. Ys)" 20. 


58. Dougherty’s 
(Pa.) 288. 
59. Dougherty’s Est., supra. 


60. State v. Peterson, 142 Mo. 526, 
39 SW 453, 40 SW 1094. 


61. Pullis v. Somerville, 
624,117 SW 736. 


62. Grounds for recommittal of 
report see infra § 309 


63. Stebbins v. 
Conn. 370, 20 A 480. 


[a] Reason for rule.—The analo- 
gous rule that a severable error in a 
judgment never vitiates the judgment 
applies. Stebbins v. Waterhouse, 58 
Conn. 370, 20 A 480. 


64 Shindler v. Luke, 43 Iowa 89. 


65. Wehrum v. Kuhn, 61 N. Y. 623 
mem [aff 34 N. Y. Super. 336]; Wiley 
v. Logan, 96 N. C. 510, 2 SE 598, 


66. Yates v. Kinney, 19 Nebr. 275, 
27 NW 1382. 


67. See statutory provisions; 
eases infra this note. 


{a] In Michigan there is no gen- 
eral rule requiring a referee to sup- 
plement his general findings with spe- 
cial findings in answer to particular 
requests, Odd Fellows vy. Morrison, 
42 Mich. 521, 4 NW 739. 


[b] In New York (1) the right giv- 
en by Code Civ. Proc. § 1023, provid- 
ing for and regulating requests for 


Est., 14 Phila. 


218 Mo. 


Waterhouse, 58 


and 


findings, is a conditional right only, 
dependent upon the nonrepeal of the 
statute. Lazarus v. Metropolitan El. 
R. Co., 145 N. Y. 581, 40 NE 240, 24 
NyYCivProc 260. (2) So the provi- 
sion for requests for findings is per- 
missive and not mandatory. Lazarus 
v. Metropolitan El. R. Co., supra. 


635 BU $.—Paine  v. Standard 
Plunger El. Co., 186 Fed. 605. 


Ind.—Delaney v. Gubbins, 181 Ind. 
188, 104 NE 13. 


Mass.—Lunn, ete., Co. v. Wolfman, 
167 NE 641 (rulings of law). 


N. H.—Janvrin vy. Janvrin, 
H. 144. 


N. Y.—Phelps v. McDonald, 26 N. Y. 
82; Hanley v. Crowe, 50 Hun 605, 3 
NYS 154; Budlong v. Lewis, 25 Hun 
S103") Harthondscte. Ree CO.-Vv.. New 
York, etc., R. Co., 26 N. Y. Super. 411; 
Kiernan v. Consolidated Gas, etc., En- 
gine Co., 121 Misc. 403} 201 NYS 78. 


Pa.—Philadelphia Co. v. United Gas 
Impr. Co., 180 Pa. 235, 36 A 742. 


69. Davis v. Leopold, 87 N. Y. 620. 
70. Bryant v. Lord, 19 Minn. 396. 


71. Drown v. Hamilton, 68 N. H. 
23, 44 A 79. 


72. See statutory provisions. 


{a]_ In New York (1) under Code 
Civ, MEeLoc.1.§ 1023) and— Civ. Pract. 
Rules, rule 32, founded upon such code 
provision, neither request for nor de- 
cision on such request can be made 
after the referee’s decision and report. 
Bame v. Neuss, 2 NYCivProc 185. (2) 
But although requests for findings be 
not presented to the referee before he 
has made his report, yet if no objec- 
tion be then made, and they appear in 
the record, the appellate court will re- 
gard them as properly there. Moyer 
v. New York Cent., etc., R. Co., 88 N. 
WH SEINE 


58 N. 


Div. 54, 142 NYS 759. 


74 Kinsila v. Shubert, 
Div. 8, 145 NYS 30. 


75. See statutory provisions. 


[a] In New York (1) Code Civ. 
Proc. § 1023, requiring the _ state- 
ment of requests to contain separate 
statements of the findings desired, 
each numbered, does not require that 
each finding be separately entitled. 
In re Troughton, 101 Misc. 386, 166 
NYS 1077. (2) The requests to find 
must be in the form of facts estab- 
lished, and not in the form of evidence 
tending to establish them. Friedman 
v. Bierman, 43 Hun 387. 


76. Steubing v. New York El. R. 
Co., 188 N. Y. 658, 34 NE 369. 


77. Steubing v. New York El. R. 
Co., supra. * 
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eer 602; Beck v. Sheldon, 48 N 
[a] Conflicting evidence.—The re- 


fusal to make findings asked is not 
error where it appears that the evi- 
dence bearing on such finding was con- 
flicting. Robinson y. Smith, 3 Silv. 
Sup. 490, 7 NYS 38. 


[b] Request held complied with.—: 
Van Dyke v. Grand Trunk R. Co., 84 
Vt. 212, 78 A 958, AnnCas1913A 640. 


79. Keokuk County y. Howard, 42 
Iowa 29; McCulloch v. Dobson, 133 
N. Y. 144, 30 NE 641; Robinson v. 
Smith, 3 Silv. Sup. 490, 7 NYS 388. 


[a] Immaterial facts, although 
found as requested, need not be in- 
cluded in the report. Livingston v. 
Manhattan R. Co., 60 N. Y. Super. 31. 
17 NYS 486, 21 NYCivProc 309, 27 
AbbNCas 411 [rev on other grounds 
138 N. Y. 76, 33 NE 732]. 


80. Keokuk County v. Howard, 42 
Iowa 29; Wiltsie v. Eaddie, 4 Abb. 
Dec. (N. Y.) 624, 4 Transcr. A. 481, 


73. McCormick v. Walker, 158 App.! 4 AbbPrNS 3892. 
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matters of fact,81 or a mere evidential fact,®* or a 
fact which has been already substantially covered by 
the findings embodied in the report,** or a fact which 
is but a link in the chain of propositions logically 
leading to a contrary result to the finding which is 
sustained by evidence,®* should be denied. Refusing 
to make particular findings is harmless where no 
prejudice results.8° An express refusal by a referee 
to find as requested is a ruling to the effect that the 
evidence will not justify such a finding, or that, if 
found, the fact is not material to the issue.*® 


[§ 177] (4) Manner of Noting Ruling on Re- 
quests. The statutory provisions concerning re- 
quests for findings sometimes include a requirement 
that at or before giving the report the referee must 
note in the margin the manner in which each re- 
quest has been disposed of and must file or return the 
statement thus noted, although an omission so to do 
does not affect the validity of the report.87 Where 
no disposition of requests is noted thereon, a referee 
must be presumed to have refused to find conelu- 
sions of law requested by defendant, where, if he had 
found such conclusions, he could not have rendered 
the report that he did render.** The notation need 
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not be made until the decision is entered,®® and it 
may be made after the delivery or filing of the re- 
port in a case where the failure te do so was due to 
inadvertence.?° 


Repealing statute. The foregoing statutory doc- 
trine of noting the disposition of the requests on the 
margin of the statement submitted has in one juris- 
diction been repealed and reénacted.°? 


[§ 178] g. Reservation of Questions of Law for 
Court. In some jurisdictions a referee authorized to 
decide questions of law and fact may in his report 
leave to the court the decision of questions of law 
arising in his investigation,®? but in one jurisdiction 
the contrary is true as to compulsory references.?* 

[§ 179] 5. Objections and Rulings Thereon. In 
some jurisdictions the report must contain objections 
made before the referee®* and his rulings thereon,®® 
and this is the rule under statute in some jurisdic- 
tionss:% 

[§ 180] 6. Direction as to Judgment To Be En- 
tered. Except where statutes provide otherwise,?* a 
report made by a referee of the proceedings before 
him need not direct the judgment to be entered there- 


81. Stanley v. New York El. R. 
Cott INYS. 931. 


82. Bly v. Whitehall, 120 N. Y. 506, 
24 NE 943. 


83. McCulloch v. Dobson, 133 N. Y. 
144, 30 NE 641; Attica Bank v. Metro- 
politan Nat. Bank, SIN: 8639s) iv- 
ingston v. Metropolitan El. R. Co., 
60 N.Y. Super. 31, 17 NYS 486, 21 
NYCivProe 309, 27 AbbNCas 411 [rev 
ened a grounds 138 N. Y. 76, 33 NE 

84. Crim v. Starkweather, 136 N. 
Ys, 635, 222 NE (01 [aff 12 NYS 7919: 


85. Thompson v. Vroman, 66 Hun 
245, 21 NYS 179; Woodman v. Pen- 
field, 2 Silv. Sup. 246, 6 NYS 803; 
Hunter v. Manhattan R. Co., 61 N. Y. 
Super. 314, 19 NYS 703, 22 NYCivProc 
312, 29 AbbNCas 18 [aff 141 N. Y. 281, 
36 NE 400]. Compare Livingston v. 
Metropolitan El. R. Co., 138 N. Y. 76, 
33 NE 732 (party seeking to show 
error of referee to grant requests for 
finding was harmless has burden of 
proof). 


86. Excelsior Petroleum Co. v. La- 
cey, 1c tlun. CN. .Y.) 9111. 


87. See statutory provisions. 


[a] Omission to make such no- 
tation is not necessarily-a refusal to 
make the finding. McCulloch vy. Dob- 
son, 133 N. Y. 114, 30 NE 641. 


{b] Answer held sufficient.—Hi- 
ther ‘not found as stated” or ‘not 
found” is a refusal to adopt the prop- 
osition submitted and is a sufficient 
determination. Davis v. Leopold, 21 
Hun 277 [rev on other grounds 87 N. 
Y. 620 mem]. 


{c] Substantial compliance by en- 
dorsing on the proposed findings in- 
stead of on the margin of the state- 
ment is sufficient. Hunter v. Manhat- 
tan R. Co., 61 N. Y. Super. 314,19 NYS 
403, 22 NYCivProe 312, 29 AbbNCas 
18 Cafe 141 N. Y. 281, 36 NE 400]. 


88. Stickles v. Miller, 143 App. 
Div. 763, 128 NYS 487. 


89. Lazarus v. Metropolitan El. R. 
Co., 145 N. Y. 581, 40 NE 240, 24 NY 
CivProc 260. 


90. Friedman v. Bierman, 43 Hun 
(N. Y.) 387. 


91. See cases infra this note. 
[a] In New York (1) Code Civ. 


Proc. § 1023, imposing a duty upon 
the referee of noting his disposition 
of requests on the statement submit- 
ted was repealed by L. (1894) ¢ 688, 
although reénacted in Civ. Pract. Act 
§§ 439, 471, which repealing act ap- 
plied as well to actions pending and 
undetermined at the time of its en- 
actment as to actions subsequently 
commenced (Lazarus v. Metropolitan 
Hl. R. Co., 145 N. Y. 581, 40 NE 240, 
24 NYCivProec 260); (2) and was not 
retrospective either as to the referee 
or as to a party to the action (Laza- 
rus v. Metropolitan El. R. Co., supra). 
(3) So it absolved a referee from 
noting the disposition of propositions 
in a statement submitted to him be- 
fore the repeal where his decision is 
made thereafter. Lazarus v. Metro- 


politan El. R. Co., 145 N. Y. 581, 40 


"NE 240, 24 NYCivProc 260; Zorkowski 


v. Astor,;.13 Mise. 507, 34 NYS 948 
[mod on other grounds 156 N. Y. 393, 
50 NE 983]. 


92. Hooper v. Taylor, 39 Me. 224; 
Barnard v. Spofford, 31 Me. 39; Cul- 
len v. Sears, 112 Mass. 299; Knight v. 
Wilder, 2 Cush. (Mass.) 199, 48 AmD 
660; Barnet v. Smith, 30 N. H. 256, 
64 AmD 290: Darby v. St. Albans First 
Nat. Bank, 57 Vt. 370. 


[a] Reservation will not be in- 
ferred from the mere fact that the 
referee has stated the reason for his 
decision. Rogers v. Mayer, 151 Mass. 
279, 23 NE 836. 


93. Sutton v. Horn, 7 Sere. & R. 
(Pa.) 228; Hoffman v. Walborn, 1 
Pearson (Pa.) 18. 


94. Mengas’ App., 19 Pa. 221. 
Bill of exceptions see supra § 145. 
95. Mengas’ Appeal, 19 Pa. 221. 


96. See statutory provisions; and 
cases infra this note. 


[a] In Georgia under Civ. Code 
(1910) § 51338, the rulings must be 
clearly and separately stated in con- 
junction with the findings of law. 
Southern Pine Co, v. Dickey, 136 Ga. 
662, 71 SH 1110. 


[b] In South Dakota under L. 
(1891) ec 100 § 8, the report should con- 
tain the objections and rulings there. 
Sutterfield v. Magowan, 12 S. D. 139, 
80 NW 180. 


97. See statutory provisions. 


[a] In New York (1) while it was 
formerly the rule that the referee 
had no power to direct the judgment 
to be entered (Hancock vy. Hancock, 
22 N. Y. 568; Coope v. Bowles, 42 
Barb. (N. Y.) 87, 18 AbbPr 442, 28 
HowPr 10), (2) under Code Civ. Proc. 
§ 1022, requiring that the report on 
a trial of all issues of fact direct the 
judgment to be entered thereon, the 
referee need not formulate the judg- 
ment (Devlin v. New York, 13 NYS 
924, 27 AbbNCas 311 [aff 128 N. Y. 
615, 28 NE 253]; Hinds v. Kellogg, 13 
NYS 922), (3) but the court must be 
able to ascertain from the report the 
form (Devlin v. New York, supra; 
Hinds v. Kellogg, supra) (4) and 
terms of the judgment (Gold v. Ser- 
rell, 2 Misc. 224, NYS 1078 [aff 
6 Misc. 124, 26 NYS 5]; Devlin v. New 
York, 13 NYS 924, 27 AbbNCas 311 
[aff 128 N. Y. 615, 28 NE 253]; Hinds 
v.., Kellogg, 13 NYS °922). (5) So 
where a referee’s report shows certain 
findings of fact and conclusions of 
law, and directs judgment according 
to the conclusions of law, after pro- 
viding for a dismissal of the com- 
plaint as to defendant L, one of three 
defendants, it is sufficient in form, 
and it is error to send back the re-~ 
port with directions to the referee 
to prescribe the form of the judgment 
to be entered against one of defend- 
ants other than L. Huffman vy. Beev- 
er, 69 Hun 557, 23 NYS 1187. (6) And 
a report which directs “the usual 
judgment for the foreclosure of the 
mortgage” is a sufficient compliance. 
Albany County Sav. Bank v. McCarty, 
71 Hun 227,/24 NYS 991. (7) A re- 
port “that defendant should be or- 
dered and adjudged to account” suffi- 
ciently directs a judgment. Hatha- 
way v. Russell, 46 N. Y. Super. 103. 
(8) But a report which, although it 
gives the referee’s conclusions, fails 
to direct the judgment to be entered 
is insufficient. Smith v. Geiger, 202 
N. Y. 306, 95 NE 706; Anderson v. 
Knobloch, 150 App. Div. 834, 135 NYS 
2a Clason v. Baldwin, 13 NYS 371. 
(9) Where there is an inconsistency 
between the findings of fact and con- 
clusions of law as to the person 
against whom the referee reports and 
no direction as to the judgment to be 
entered, the report is insufficient. 
Matter of Baldwin, 87 Hun 372, 34 
NYS 435, 25 NYCivProc 6. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


4 At f \ 


§§ 180-182] 


‘one: 


[§ 181] 7. Report of Evidence.®® 
so required by the order of reference,? or where so 
required by the provisions of the statute controlling 
the reference* or rule of practice,® the referee in 
making his report of the proceedings, had under the 
rule or order of reference, is not required to,* and 


should not,° report the evidence. 


98. 
LOO 


99. 


. 


1. See cases infra this note. 


{a] In Indiana in the case of a 
consent reference to report the evi- 
dence and facts where the evidence 
is not reported, the court can compel 
its report. Borchus vy. Huntington 
Bldg. Loan, etce., Assoc., 97 Ind. 180; 
Ware v. Adams, 12 Ind. 359. 


[b] In Iowa (1) it is held that 
claims upon which there is conflicting 
evidence ought not to be referred 
without requiring the referee to pre- 
serve and report the evidence. Good- 
ale v. Case, 71 Towa 434, 32 NW 414. 
(2) But the reporting of the evidence 
need not be made where a party does 
not request it (Goodale v. Case, su- 
pra), (3) and it may be waived by 
the parties (Goodale v. Case, supra). 
(4) But the referee should not be re- 
quired to certify up the evidence aft- 
er the confirmation of his report and 
entry of judgment thereon, where sev- 
eral months have intervened since the 
filing of his report. Smith v. Harlan, 
49 Towa 101. ~ ; 


2. See statutory provisions. 


fa] In Georgia Civ. Code (1895) 
§ 4585, requiring auditors to reduce 
to writing a brief of the oral and ‘doc- 
umentary evidence (1) does not re- 
quire the auditor to reduce a steno- 
graphic report of the evidence to nar- 
rative form (Linder v. Whitehead, 125 
Ga. -115;- 53: SE 588), - (2). but’ such 
stenographic report of the questions 
and answers is sufficient (Linder v. 
Whitehead, supra). (3) Contrary rule 
prior to the code see infra note 4 [a]. 


[b] In Missouri the purpose of the 
requirement of Rev. Code (1845) that 
the referee report the testimony of 
the witnesses before him is to permit 
a review of the facts in the report. 
Walton v. Walton, 17 Mo. 376. 


[ec] In North Carolina (1) under 
Consol. St. § 577, requiring referees to 
receive and preserve the testimony 
of all witnesses and to file the same 
with the report, while a referee may 
rule upon the competency of evidence 
offered and exclude incompetent evi- 
dence from consideration in making 
up the report (American Trust Co. v. 
Jenkins, 196 N. C. 428, 146 SE 68) (2) 
a duty is imposed upon the referee to 
file all evidence with the _ report 
(American Trust Co. v. Jenkins, 196 
N. C. 428, 146 SE 68; Barbee v. Green, 
92 N. C. 471; Barcroft v. Roberts, 91 
N. C. 363; State v. Magnin, 85 N. C. 
114; Cain v. Nicholson, 77 N. C. 411. 
But see Allison v. Bryson, 65 N. C. 
44 [report of evidence not required]). 
(3) Purpose of the rule is that the 
party excepting may have the findings 
of the referee reviewed or that he may 
file exceptions before the court if they 
have not been taken before the ref- 
eree. Cain v. Nicholson, 77 N. C. 411. 
(4) Where exception is taken to the 
failure of a referee to report evidence, 
the omission may be supplied by an 
order for its production, if it has been 
preserved in writing. State v. Mag- 
nin, 85 N. C. 114. 


[ad] In South Dakota (1) under 
L. (1889) ¢ 112 § 8, which requires 
referees to report their findings, “‘to- 


Brown v. Cochran, 11 N. H. 
Longman v. East, 3 C. P. D. 142. 


Bill cf exceptions see supra § 


REFERENCES 


[§ 182] F. Amended, Additional, or 
mental Report by Referee.*® 
change or modify his report’? at any time prior to 
its filing or delivery.® 
jurisdictions where the authority of the referee is 
not terminated by the filing or delivery of his re- 
port,® he cannot amend the report,?° or file an ad- 


Except where 


gether with all the evidence taken by 
them, and all exceptions taken on the 
hearing,’ is mandatory but is sub- 
stantially complied with when all the 
evidence is before the court when the 
report is confirmed and judgment en- 
tered, although the exceptions to the 
report were made and filed some time 
before that. Kent v. Dakota F. & M. 
insi/Co:, 2S.b1300; 50) NiW, 85.) (2) 
So under L. (1891) ¢ 100 § 8, a report 
must include all material evidence of- 
fered on matters excepted to before 
the referee in order to authorize a re- 
view of his rulings thereon. Sutter- 
oS v. Magowan, 12 S. D. 139, 80 NW 


[e] In Washington (1) ‘Remington 
Code § 875, providing that the ref- 
eree file with his report the evidence 
received upon the trial, is mandatory 
only in a case where the means for 
defraying the expense of the tran- 
script are provided by the complain- 
ing party (Hopkins v. Craib, 101 
Wash. 309, 172 P 201), (2) so that 
where such means are not provided 
and the cost is great the transcript 
need not be made and filed (Hopkins 
v. Craib, supra), (38) particularly 
where the referee states that such 
evidence may be foun'd in data depos- 
ited with the clerk of court. (Hop- 
kins v. Craib, supra). (4) General- 
ly speaking, the statute is construed 
to authorize the compelling of the ref- 
eree to report all evidence either par- 
ty deems material to the matters in 
difference between the parties. Walsh 
Lumber Co. v. Chaney, 67 Wash. 583, 
1222 Pei 03 


3. See practice rules. 


{a] In New York until General 
Rule No. 30, requiring the filing, with 
the report, of testimony taken be- 
fore the referee is complied with, the 
filing is incomplete. Pope v. Perault, 
22 Hun (N. Y.) 468. 


4 Ala.—vVaughan v. Smith, 69 Ala, 
92; Mahone v. Williams, 39 Ala. 202. 


Conn.—Goodman vy. Jones, 26 Conn, 
4, 


Del.—Allen v. Miles, 4 Del. 234. 


Ind.—Delaney v. Gubbins, 181 Ind. 
188, 104 NE 13; Wabash, etc., Canal 
Co. v. Huston, 12-ind. 276. 


Me.—Barnard v. Spofford, 31 Me. 
39. 


Mass.—Chamberlain v. Henry, 263 
Mass. 63, 160 NE 317; Gurley v. Reed, 
190 Mass. 509, 77 NE 642; Newell v. 
Chesley, 122 Mass. 522. 


Minn.—Lundell v. Cheney, 50 Minn. 
470, 52 NW 918; McMurphy v. Walk- 
er, 20 Minn. 382. 


N. Y.—Dolan v. Merritt, 18 Hun 27; 
Patterson y. Graves, 11 HowPr 91. 
See Curtis v. Staring, 4 Wend. 198 
(where court cannot decide case ref- 
eree may be required to report evi- 
dence). 

Pa.—Mengas’ App., 19 Pa. 221; Mat- 
ter of Killion, 3 Brewst. 235; .Paul v. 
Weinberg, 5 Leg&InsR 108. 


Tenn.—Powell v. Riley, 15 Lea 153. 


Tex.—Richie v. Levy, 69 Tex. 133, 6 
SW 6385; Whitehead v. Perie, 15 Tex. 7. 
Vt—McBride v. McNall, 92 Vt. 326, 
103 A 1022; Hoyt v. Clark, 39 Vt. 87; 
Shaw v. Shaw, 6 Vt. 69; Strong v. Mc- 
Connel, 5 Vt. 338; Skinner v. Conant, 
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Supple- 
The referee may 


Thereafter, except in those 


2 Vt. 453, 21 AmD 554. 


See Byington v. Hampton, 13 Iowa 
23 (report. following order of refer- 
ence in not containing testimony is 
sufficient). 


[a] In Georgia (1) prior to the 
Code there was no rule requiring the 
auditor to append to his report the 
evidence upon which it was based. 
Camp v. Mayer, 47 Ga. 414. (2) But 
this rule was changed by the Code 
(see supra note 2 [a] (1), (2)). 

[b] Failure to reduce oral testi- 
mony to writing and to file it with the 
report does not constitute misconduct 


er misbehaviour. Allen v. Miles, 4 
Del. 234. 
[c] Incorrect statement of testi- 


mony.—An entry made by a referee in 
the minutes in his report, of certain 
matters in controversy, is not con- 
clusive, if it appears to be an incor- 
rect statement of testimony reported 
therein. Ballard v. Burrowes, 25 N. 
Y. Super. 206. 


5. Ill-—Prince v. 
267. 


Ind.—McClure v. McClure, 19 Ind. 
185; Wabash, etc., Canal v. Huston, 
12 Ind. 276. 


Me.—Howard v. Kimball, 65 Me. 
308; Barnard v. Spofford, 31 Me. 39, 


aoe H.—Roberts v. Barker, 63 N, H. 


N. Y.—Avery v. Foley, 4 Hun 415; 
Jarvis v. Jarvis, 66 Barb. 331; Dorr 
v. Noxon, 5 HowPr 29. 


Pa.—Harper’s Est., 1 Brewst. 471; 
Church v. Church, 5 Phila. 358; Haines 
Viueurr,, LePhilat52: 


Tenn.—Powell v. Riley, 15 Lea 153. 


Vt.—Hoyt v. Clark, 39 Vt. 87; Hitt 
v. Slocum, 37 Vt. 524; Walsh v. Pierce, 
11 Vt. 32 (submitting evidence rarely 
proper); Fry v. Slyfield, 3 Vt. 246. 


6. Recommittal of report for 
amendment or additional findings see 
infra §§ 275, 314. 


7. French v. Moseley, 1 Litt. (Ky.) 
247; Ayrault v. Sackett, 9 AbbPr (N. 
Y.) 154 note [aff 17 HowPr 507}. 


[a] Rewriting report to show stat-. 
utory oath was tazen by referees is 
proper before the report is returned 
to the court. French v. Moseley, 1 
Litt. (Ky.) 247. 

8. Time for filing or delivery see 
supra §§ 152-163. 


9. Sons v. Sons, 151 Minn. 334, 
186 NW 809; Kelso v. Youngren, 86 
Minn. 177, 90 NW 316. 


[a] Referee appointed to report 
judgment has substantially the same 
powers as the trial judge, and may 
amend or revise his findings until 
judgment has been entered. Sons v. 
Sons, 151 Minn. 334, 186 NW 809. 

Filing as not terminating authority 
see supra § 109 note 72 [c]. 


10. Indiana Cent. R. Co. v. Brad- 
ley, 7 Ind. 49; Arn yv. Coleman, 11 
Kan. 460; Union Bag, etc., Co. v. Al- 
len Bros. Co., 94 App. Div. 595, 88 
NYS 368; Shrady v. Van Kirk, 77 
App. Div. 261, 79 NYS 79, 33 NYCiv 
Proe 168; Niles v. Price, 23 HowPr 
(N. Y.) 473; Shearman v. Justice, 22 
HowPr (N. Y.) 241; Patton v. Baird, 
42 N. C. 255. See also Martin v. 


Cutler, 69 Ill. 
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ditional or supplemental report,!! except where au- 
thorized or directed so to do by the court.” 
the making of the report, together with a notification 
of the parties thereof, terminates the authority of 
the referee,+* the referee cannot thereafter amend 


or change his report.?# 


[§ 183] G. Filing or Delivery and Notice Thereof. 
To make the report effectual?® statutes or rules of 
court in most jurisdictions require the referee to 
file or return his report in court'® within a designated 


Henry, 4 LancBar (Pa.) Febr. 15, 1878. 
Compare Egbert v. Smith, 3 N. J. L. 
923 (holding that where referees re- 
ported, and afterward informed the 
justice that they had made a mistake 
in calculating, two of the referees 
could not amend the report in the ab- 
sence of the third, although he had 
been notified to be present). 


{a] Reason for rule.—The author- 
ity of the referee terminates when 
the referee files his report. Indiana 
Cent. R. Co. v. Bradley, 7 Ind. 49. 


{b] TIllustration.—After a report 
of a referee directing the sale of cer- 
tain real estate, but saying nothing 
as to the manner or terms of sale, 
has been taken up and filed, he has no 
power to include in the judgment di- 
rected a provision that the property 
may be sold on certain credit terms. 
Shrady v. Van Kirk, 77 App. Div. 261, 
79 NYS 79, 38 NYCivProc 168. 


{c] In New Hampshire the rule 
that referees can correct no error aft- 
er the return of their report does not 
prevail. Door v. Hill, 62 N. H. 508. 


Filing of report as terminating ref- 
eree’s authority see supra § 109 note 
V2. 


11. Cal.—Headley v. Reed, 2 Cal. 


Ind.—Conklin v. Morton, 40 Ind. 76. 


Towa.—In re Malvin, 93 Iowa 169, 
61 NW 420. 

La.—Harrison v. Faulk, 16 La. 358. 

N. Y.—Voorhis v. Voorhis, 50 Barb. 
119 [aff 39 N. Y. 463, 100 AmD 458]; 
Bame v. Neuss, 2 NYCivProc 185; 
Nelson v. Ingersoll, 27 HowPr 1. 


Vt.—Stevens v. Pearson, 5 Vt. 503. 


fa] Referee cannot make new find- 
ings either of law or fact after he 
has decided the cause and delivered 
his report. Bame v. Neuss, 2 NYCiv 
Proc 185; Nelson v. Ingersoll, 27 How 
Be aCNs SX) 


{b]. Explanatory report.—Where a 
referee made one report in separate 
actions reférred to him, and after- 
ward filed a supplemental report, dis- 
tinguishing the sum found in each 
action, the report will be set aside. 
Hart v. James, 1 Dall. (Pa.) 355, 1 L. 
ed. 173. 

12. Grounds for see infra §§ 306- 
317. 

Power of court to order see infra § 
275 notes 96-1. 


13. See supra § 109 note 13. 


14. Quackenbush v. Johnson, 
HowPr (N. Y.) 94. 


15. Cross references: 

As affecting time for motion to con- 
firm see infra § 268 note 53 [b]. 
AS starting running of time to file 
exceptions see infra § 238 notes 71 

bt, ied 

As terminating authority of referee 
see supra § 109 note 14, 

Entry of judgment on report see 
Judgments § 180. 

Filing or delivery as affecting ref- 
eree’s right to compensation see in- 
fra § 365 notes 94-98. 
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REFERENCES 


Where 


[§§ 182-183 


time,?’ there being provided in some jurisdictions 
the alternative of delivery of the report to the par- 
ties or their attorneys,1* it sometimes being said 
that delivery must be made only to the successful 
party.1® The statutes or rules of court providing for 


the filing or delivery of the report?® when the report. 


Necessity of filing as affected by re- 
fusal of parties to pay referee’s fees 
see infra § 371 note 81. 

Time for entry of judgment see 
Judgments § 202. 

16. See statutory provisions. 

{a] In Florida, under provisions 
of McClellan Dig. § 4 p 858, the cor- 
rect and more accurate practice is 
for the referee to file his findings at, 
the same time that he files his judg- 
ment. Arnau v. First Nat. Bank, 36 
Fila. 398, 18 S 786. 


[b] In Georgia, under a _ statute 
requiring the creditor to reduce the 
evidence taken before him to writing 
(Civ. Code [1895] § 4585), the auditor 
may file with his report, as a brief 
of the oral evidence, questions and 
answers of witnesses, transcribed 
from the stenographer’s minutes. 
Barnes v. Commercial Credit Co., 161 
Ga. 605, 131 SE 476; Linder v. White- 
head, 125 Ga. 115, 53 SE 588. 


[ec] In New Jersey (1) where a 
postea (‘“‘Postea” defined see 49 C. J. 
p 1121) must be filed with the report, 
the report of a referee is not to be 
treated as filed until such postea is 
also filed (Pract. Act § 155 [3 Comp. 


St. (1910) p 4101]); Batontown v. 
Hendrickson, 150 A 584; ‘Halsey 
v. Paulison, 36 N. J. L. 406; Eaton- 
town v. Avtna Casualty, ete, Co., 7 
Nod. Mises 610945, 148 Ad. (2) As 
prerequsite to entry of judgment. 
Katontown v. Hendrickson, supra; 
Eatontown v. Adtna Casualty, ete., 
Co., supra. (3) As prerequisite to 


motion to confirm report see infra § 
268 note 53 [b]. 


[d] In Ohio if no motion for a new 
trial is made within the time limited 
therefor after notice of the decision, 
the referee must file his report in 
court. Fields v. Jones, 26 OhNPNS 
445 (construing Code §§ 11478-11484). 


[e] Filing as condition precedent 
to right to make motion founded on 
report.—A motion founded on a report 
of a referee appointed to determine 
a question of fact arising on a motion 
cannot be made until the report has 
been filed. Riley v. Brown, 14 Abb 
PrNS (N. Y.) 290, 44 HowPr 429. 


17. Time for filing report see su- 
pra §§ 152-163. 


18. See statutory provisions. 

[a] In New York (1) notifying 
the parties in whose favor the report 
is made that it is ready for delivery 
is not equivalent to a_e delivery. 
Phipps v. Carman, 23 Hun 150 [aff 
84 N. Y. 650]. (2) Especially is this 
so where the offer to deliver it to 
such party is conditioned on a pay- 
ment of the referee’s fees. Bishop v. 
Bishop, 24 NYS 888, 30 AbbNCas 296. 
(3) Formerly, however, notice that 
the report was ready for delivery was 
equivalent to a delivery. Thornton v. 


Thornton, 66 HowPr 119; Quacken- 
bush v. Johnson, 55 HowPr 94, 

19. Richards v. Allen, 11 NYLeg 
Obs 159. 

20. See supra notes 16-19. 

21. See statutory provisions; and 


is delivered, returned to the court, or filed generally 
provide that notice thereof be given to the parties 
or their attorneys,’ and the same is sometimes true 
in the absence of, or without reference to, any stat- 


cases infra this note. 


[a] Consent reference.—A rule of 
court providing for notice of the fil- 
ing of the report does not apply to a 
consent reference under the Act of 
May 14, 1874 (Purdon Dig. p 1940). 
on v. McCulla, 3 WklyNC (Pa.) 


[b] Known attorney of party.— 
The notice of the filing of a report of 
referees may be given to the known 
attorney of the party (Ct.. of ‘Com: 
Pl. Rules, Febr. 19, 1789). Dunkin v. 
Calbraith, 1 Browne (Pa.) 14. 


[c] Oral or written notice.—The 
notice required by the rule of court 
of Febr. 19, 1789, need not be in writ- 
ing. Dunkin v. Calbraith, 1 Browne 
Cea.) LEN, 


[d] What constitutes notice.—(1) 
Where, after the completion of a ref- 
eree’s report, counsel indorse thereon 
their acceptance of service of notice 
that it will be filed on a given day, 
the actual notice that such report is 
filed, required by statute to be given 
by the prothonotary, is unnecessary. 
Allison v. Gilton, (Pa.) 16 A 734. (2) 
Notice of intention to file see infra 
this section. (3) Under Civ. Code, § 
4589, requiring that the auditor give 
notice of the filing of his report, and 
within twenty days either party may 
file exceptions, a written notice signed 
by the auditor, deposited in the mail, 
directed to counsel at his place of 
business, and actually delivered there 
to his clerk, is a sufficient compliance 
with the statute. Littleton vy. Pat- 
ton, 112 Ga. 438, 37 SE 755. 


[e] Object of statute.—The object 
of McClellan Dig. § 4 p 858, in requir- 
ing notice of the filing is to afford the 
parties an opportunity to move in re- 
spect of the report. St. Johns, ete., 
pe Vv. Ransom, 33 Fla. 406, 14 S 


{f] Evidence that notice given.— 
(1) A motion for a new trial before a 
referee is sufficient evidence that the 
party making it had notice of the fil- 
ing by the referee of his findings and 
judgment to supply the absence of 
proof of formal notice. Arnau v. 
First Nat. Bank, 36 Fla. 398, 18 S 786; 
St. Johns)ete:, R. Co: v. "Ransom, 33 
Fla. 406, 14 S 892; St. Johns, etce., 
R: Co; v. Shalley.83 Bla 39%, 1458 
890; Stewart v. Mathews, 19 Fla. 752. 
(2) Under rule 19 of the circuit court 
of Baltimore, requiring the auditor 
on filing an account, to give certain 
notice of the filing and time of hear- 
ing to every party in the cause or his 
solicitor, an allowance to the auditor 
for such notices is prima facie evi- 
dence that the notices were given. 
Lindsay v. Kirk, 95 Md. 50, 51 A 960. 


[g] Excuses for failure to give no- 
tice.—-Under a rule of court requiring 
written notice to defendant of an ar- 
bitrators’ award against him, and al- 
lowing ‘him four days to file excep- 
tions, actual knowledge of such judg- 
ment by defendant will not excuse 
failure to give notice. Building As- 
soc. vz Laylor, 1 Del.-Co. (Ba.) 378: 


For later cases, developments an'd changes in the law see Annotations, same title and section number. 


§§ 183-184] 


ute or rule,?? and in some jurisdictions the statutes 
require copies of the report to be delivered to the 
Statutory requirements as regards the 
mode of filing or delivering the report must be com- 


parties.”* 


plied with.?# 


Where report has been taken up by party to the 
action it is his duty to file it without unnecessary de- 
lay?® and give notice thereof to his adversary.”° 


Notice that report is ready for filing. In some ju- 
risdictions the referee is required to give notice to 
the parties or their attorneys of the readiness of the 
report for filing, and of his intention so to do.?” 


[§ 184] H. Operation and HEffect?*—1. In Gen- 


22. Fla.—Robinson v. 
21 Fla. 342. 


N. H.—Morey v. Hardy, 50 N. H. 24 
note. 

Okl.—Clark v. Hennessey Bank, 14 
OKs 8727) 194 P 21%; 


Pa.—Tennery v. Dickerson, 3 Wkly 
ING.158: 


Philippine—Govt.  v. 
Philippine 864. 

[a] Reason for rule.—Notice of 
the filing of the report by the referee 
should be given to the parties to al- 
low them to present objections. Govt. 
v. Ossorio, 50 Philippine 864. 

{b] Written or oral notice.—(1) 
The notice must be in writing. Mor- 
ey v. Hardy, 50 N. H. 24 note. (2) 
Where the referee orally informed one 
of defendant’s attorneys of the filing 
of his report, no other notice being 
given, a judgment entered thereon 
will be set aside. Young v. Carpen- 
ter, 1 HowPr (N. Y.) 53. 

[c] Former attorney.—Service of 
notice on an attorney who no longer 
represented the party is insufficient. 


Hemstreet, 


Ossorio, 50 


Tennery v. Dickerson, 3 WklyNC 
(Pas) Loss Ti ; 
[d] Effect of failure to give notice. 


—In the absence of a showing that 
any substantial right was prejudiced 
thereby, a report will not be stricken 
from the files because of failure of 
the referee to give the necessary no- 
tice of the filing of his report. Clark 
v. Hennessey Bank, 14 Okl. 572, 79 P 
21%. 
Failure to give notice as: 
Affecting time for appeal under Penn- 
sylvania Arbitration Laws see infra 
§ 357 note 2-[e]. 
Ground for recommittal see infra § 
308. 
Ground for setting aside report see 
infra § 281 note 46. 


23. See statutory provisions; 
eases infra this note. 


[a] Substantial compliance.— 
Harding v. Wallace, 8 B. Mon. (Ky.) 
536. 

[b] Waiver—When a party ap- 
pears in court at the return of an 
award, and files objection to it, the 
fact that the arbitrators had not fur- 
nished him with a copy before the 
first term cannot be objected to at 
the succeeding term. Cleaveland v. 
Dixon, 4 J. J. Marsh. (Ky.) 226. 

[c] Effect of failure to deliver 
copies.—(1) The failure to deliver 
copies does not vitiate the award 
(Hardy v. Wallace, 8 B. Mon. (Ky.) 
536), (2) but is a ground for a con- 
tinuance (Hardy v. Wallace, supra). 


As affecting time for objecting to 
report see infra § 236 note 53 [a]. 


and 


24. Morey v. Hardy, 50 N. H. 24 
note. 
[a] Delivery by referee in person. 


—Under a statute requiring the re- 
port to be delivered by one of the ref- 
erees to the court, it must be deliv- 
ered personally and not by counsel. 
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eral. After its filing or delivery?® the operation and 
effect of the report of the referee is wholly a matter 
of law,?° unaffected by any understanding by the 
court or parties as to the purpose or effect of the 


reference, where such is not made part of the refer- 


ence.*1 


Morey v. Hardy, 50 N. H. 24 note. 


25. Mortimore v. O’Reagan, 6 Leg 
Gaz (Pa.) 334. 

[a] Delay of twenty days in filing 
the report deprives a party of his 
right to appeal therefrom. Morti- 
pacne. v. O’Reagan, 6 LegGaz (Pa.) 


26. Bantes v. Brady, 8 HowPr (N. 
PEN PIG 
Notice as prerequisite to entry of 


acne see Judgments § 180 note 


27. See statutory provisions; 
eases infra this note. 


[a] By statutory construction in 
Pennsylvania, the referee is required 
to notify the parties that his report 
is ready for filing. Wall v. Knapp, 
134) Pas 53; 9 @AN 436 (Act Apr.''6, 
1869); Baxter v. Hurlburt, 7 Pa. Su- 
eS 8% (Act hebr. 2351870; 2. sp 


[b] Notice to attorney after death 
of party.—Notice of filing of the ref- 
eree’s report, appointed under the act 
of June 22, 1871, regulating the ref- 
erence of civil actions in Lackawanna 
county, cannot be effectively given to 
the attorney of a party after his 
death. Scranton Bldg. Assoc. Vv. 
Ranck, 5 Pa. Co. 449 (death termi- 
nates power of attorney). 

[ce] Notice is not presumed.—Bax- 
ter v. Hurlburt, 7 Pa. Super. 187. 


{d] In Florida.—Under Gen. St. 
(1906) § 1660, on arriving at the 
judgment, the referee is required to 
give notice in writing to both par- 
ties, and, where the bill of exceptions 
exhibits receipt by counsel of a copv 
of the judgment arrived at by the 
referee on the very day judgment was 
arrived at, it was sufficient. Ham- 
mond v. A. Vetsburg Co., 56 Fla. 369, 
48 S 419. 

[e] In Ohio the decision of the ref- 
eree must be made before he files his 
report, and notice thereof given to the 
parties. Fields v. Jones, 26 OhNPNS 
445 (construing Code §§ 11478-11484). 

28. Review and disposition of re- 
port see infra §§ 199-338. 

Report as res judicata see Judg- 
ments §§ 1181, 1296 note 81. 

29. 
see supra § 1838. 

30. Burleigh v. Wong Soon Leun, 
SouNe ton Lb LsOnr ANT 842 


31. Burleigh v. Wong Soon Leun, 
supra. 

Order of reference as: 

Limiting referee’s authority see supra 

§ 104 
Source of referee’s authority see su- 

pra § 105. 

32.. See statutory provisions. 

[a] In Ohio.—If no motion for a 
new trial is made within the time 
limited therefor after notice of the 
decision, the referee’s report when 
filed becomes the decision of the 
court. Fields v. Jones, 26 OhNPNS 


and 


Filing or delivery of report | 


Although statutes sometimes provide that 
the report of the referee shall stand as the decision 
of the court in the absence of an attack thereon,*? 
the report itself is not a judgment,*®* but is merely 
the basis for a judgment,*?* and until confirmed by 
the court®® or a judgment is rendered and entered 
thereon,?* it has no juridical force*? but stands 
merely as evidence,*® or the general finding of a 
court®® or the verdict of a jury.*® 


Accordingly no 


445 (construing Code §§ 11478-11484). 


Modes of attacking report see in- 
fra §§ 205-223. 

33. Gilman v. Cate, 63 N. H. 278; 
Sheldon yv. Mirick, 144 N. Y. 498, 37 
NE 647; Harris v. Bradshaw, 18 
Johns. (N. Y.) 26; International, etc., 
R. Co. v. Concrete Inv. Co., (Tex. Civ. 
A.) 201 SW 718 [aff (Commn. A.) 263 
SW 265, and cit Cyc]; Keystone Pipe, 
etc., Co. v. Liberty Refining Co., (Tex. 
Commn. A.) 260 SW 1018 [rev sub 
nom. Vacuum Oil Co. v. Liberty Re- 
fining Co... (Civ. SAS) 2477) SIWe59its 
See also Kyle v. Reynolds, 211 Mass. 
110, 97 NE 614 (report is not an ad- 
judication between the parties). 

34. International, etc, R. Co. v. 
Conerete= Inv. Co; (Lex. Civ. A:) 9201 
SW 718 [aff (Commn. A.) 263 SW 265, 
and cit Cyc]; Keystone Pipe, 
Co. v. Liberty Refining Co., 
Commn. A.) 260 SW 1018 [rev sub 
nom. Vacuum Oil Co. v. Liberty Refin- 
ing Co., (Civ. A.) 247 SW 597]. But 
see Kyle v. Reynolds, 211 Mass. 110, 
97 NE 614 (report is not per se the 
foundation of a judgment). 

fa] Report not evidence of adjudi- 
cation until judgment is rendered 
thereon. Vacuum Oil Co. v. Liberty 
Refining Co., (Tex. Civ. A.) 247 SW 
597 [rev on other grounds sub nom. 
Keystone Pipe, ete, Co. v. Liberty 
Toten Co., (Commn. A.) 260 'SW 


Entry of judgment on report of 
referee see Judgments § 180. 
_ 35. Necessity of confirmation sce 
infra § 266. 


36. Rendition and entry of jude- 
ment on report see Judgments § 180. 


37. Citizens’ Bank v. Stockslager, 
1 Nebr. (Unoff.) 799, 96 NW 591. 


38. Kyle v. Reynolds, 211 Mass. 
110, 97 NE 614. 


[a] Thus, before judgment may be 
entered on the report of a referee, 
there must be a finding or verdict 
which may or may not be based upon 
the report. Kyle v. Reynolds, 211 
Mass. 110, 97 NE 614. 


4 Report as evidence see infra §§ 195— 
ie 


39. Gilmore vy. Putnam County, 35 
Ind. 344. 


[a] In Colorado under Mills Code 
Annot § 212 the referee's finding up- 
on the whole issue stands as the find- 
ing of the court. Peck vy. Alexander, 
40'.Colo. 392, 91 P 38. 


40. Gilmore v. Putnam County, 35 
Ind. 344 (special verdict); Hedrick v. 
Judy, 23 Ind. 548; Daggy v. Cronnel- 
ly, 20 Ind. 474; Fine Arts Pictures 
Corp. v. Karzin, (Mo. A.) 29 SW (2d) 
170; Riley v. Citizens’ Bank, 220 Mo; 
A. 963, 272 SW_711 (special verdict); 
Consolidated Electric Lamp Co. vy. 
se ME Sei Cos Oar INisdl, Wel Om Aeitateg 
Keystone Pipe, ete., Co. v. Liberty 
Refining Co., (Tex. Commn. A.) 260 
SW 1018 [rev on other grounds sub 
nom. Vacuum Oil Co. v. Liberty Re- 
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action can be brought upon the report*! as in the 
case of an award under an arbitration,*? until it is 


confirmed by the court.** 
Report as lien. 


against whom it is rendered.** 


Findings of fact made by a referee in the report 
of the proceedings had before him, where the refer- 
ence is to hear and determine the action, have the 
effect of a verdict of a jury,*® or the decision of the 
court where the trial is without a jury;*° and where 
the reference is merely to report the facts it has the 


fining Co., (Civ. A.) 247 SW 597]; In- 
ternational, etc., R. Co. v. Concrete 
Inv. Co., (Tex. Civ. A.) 201 SW 718. 

[a] “There is a vast distinction 
between the province of the jury in 
the ordinary law action and that of 
the referee in a compulsory reference. 
In the one instance the verdict is re- 
turned and the judgment entered in 
conformity therewith as of the same 
date, while in the other the report 
is submitted, exceptions filed and con- 
sidered, and the judgment not entered 
until such time as disposition has 
been made of all exceptions.” Fine 
Art Pictures Corp. v. Karzin, (Mo, A.) 
29 SW (2d) 170, 174. 

{b] In compulsory reference (1) 
the referee’s report is in nature of 
“special verdict,” as defined by stat- 
ute. Fine Art Pictures Corp. v. Kar- 
zin, (Mo..A.) 29 SW (2d) 170. (2) 
Special verdict see Trial [88 Cyc 
1869]. 

[c] Agreement of. parties.—Under 
Supreme Court Rules, rule No. 99, 
all rules of reference entered by con- 
sent of parties may state whether the 
award of the referee is to have the 
effect of a finding of arbitrators or 
merely the force of a verdict, but, in 
the absence of such statement, the 
award shall be treated as a verdict. 
Consolidated Electric Lamp Co. v. 


Lux Mie. Co.794 N.. J. Tae 1,:110 A 
117. 

41. Gilmore v. Putnam County, 35 
Ind. 344; Harris v. Bradshaw, 18 
Johns. (N. Y.) 26; Parker v. Parker, 
BaN. Ce 2955 

42. See Arbitration and Award § 


655 et seq. 


43. Parker v. Parker, 5 N. C. 295. 

44. Dietrich’s App., 4 Watts (Pa.) 
208; Turner v. Whitson, 15 Pa. Co. 
484; Hagenman v. Fichthorn, 1 


Woodw. (Pa.) 442. 


[a] Revival of lien.—The mere is- 
‘Suance of a scire facias does not meet 
the requirement of a statute that the 
lien of the award be revived within 
‘a specified time. Hagenman vy. Ficht- 
horn, 1 Woodw. (Pa.) 442. 


45. Ark.—Greenhaw v. Combs, 74 
Ark. 336, 85 SW 768. 


Cal.—Harris v. San Francisco Sugar 
Refining Co., 41 Cal. 393; Walton v. 
Minturn, 1 Cal. 362; Bernard v. Sloan, 
PCA AT al, 84, Pa aod. 


Colo.—Crater v. McCormick, 4 Colo. 
196. 


Fla.—Croom v. Ocala Plumbing, 
etc., Co., 62 Fla. 460, 57 S 243 (con- 
sent reference); Marshall v. Bumby, 
25 Fla. 619, 6 S 480. 


Ga.—Clements v. Painter, 
486. 


Ill.—Thorpe, v. Starr, 17 I}. 199; 
Butler v. Randall, 25 Ill. A. 586 [aff 
PAST ee i6uaso NE 7671 Scott. Vv. 
Maxwell, 18 Ill. A. 72. 


Ind.—Gilmore v. Putnam County 
Com’rs, 35 Ind. 344; Indiana Cent. R. 
Co. v. Bradley, 7 Ind. 49; Dickerson 


46 Ga. 


In some jurisdictions, however, 
the report is a lien on the real property of the person 
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effect of a special verdict,4? statutes sometimes 
specifically so providing.** 
[§ 185] 2. Conclusiveness*®—a. In General. 


general rule can be laid down as to the conclusiveness 
of a report, so much depending on the nature of the 


No 


reference, the terms of the order of reference, and 


v. Hays, 4 Blackf. 44. 


Iowa.—Dunn v. Starkweather, 
Iowa 466. 


Kan.—Campbell v. Phillips, 28 Kan. 
ToS: 


Mo.—Feeney v. Chapman, 89 Mo. A. 
371; McCreery v. Ellis, 60 Mo. A. 144; 
Dunlap v. Elks’ Social Club, 25 Mo. 


A. 180; Kennard vy. Peck, 19 Mo. A. 
342; Francisco v. Rowland, 14 Mo. A. 
600; Stewart v. Curtis, 12 Mo. A. 590. 

4 Nebr. 


Nebr.—Brown v. O’Brien, 
Se 


N. J.—Runyon v. Hodges, 46 N. J. 
L. 359. . 


N. Y.—Darling v. Brewster, 55 N. Y. 
667; Thurber v. Chambers, 4 Hun 721 
faff 66..N. Y.-42]; Sinclair’ v. Tall- 
madge, 35 Barb. 602; Woodin v. Fos- 
ter, 16 Barb. 146; Hoogland v. Wight, 
20 N. Y. Super. 394, 20 HowPr 70; 
Scranton v. Baxter, 6 N. Y. Super. 5. 


N. C.—Ballard v. Mitchell, 53 N. C. 
153. 


Oh.—Caple v. Crane, 13 Oh. A. 317. 


Okl.—Shannon v. Petherbridge, 17 
Okl. 507, 87 P 668; Erisman v. Ker- 
win, 8 Okl. 92, 56 P 858. 


Pa.—Harris App. 2 Grant 304; 
Duer v. Boyd, 1 Serg. & R. 203; Wil- 
liams v. Craig, 1 Dall. 313, 1 L. ed. 
153; Bullock’s Est., 24 Pa. Dist. 581; 
Foote’s HEst., 24 Pa. Dist. 507; Gil- 
lett’s Est., 24 Pa. Dist. 244; Green- 
bank’s Est., 24 Pa. Dist. 99; Wolf’s 
Dstt. 2enear Dist. 541; Devenny’s Est., 
22 Pa. Dist. 521; In re Welsh, 22 Pa. 
Dist. 401; Yardley’ s Est., eet 
518; Guarantee Trust, 
Stover, 17 Pa. Dist. 
Wood, 1 Del. Co. 382; Myers v. Ficht- 
ner, 10 Kulp 45; Meredith v. Thomas, 
4 Kulp 505; Garrahan v. Randall, 4 
Kulp 360; Lackawanna Iron, etc., Co. 
v. Fales, 5 LegGaz 14; Jones v. Jones, 
11 Phila. 559. 


S. C.—Perry v. Sullivan Mfg. Co., 6 
S. C. 310. 


Award as curing defect in pleadings 
see Pleading § 1280 note 14 [a]. 


[a] Limitation of rule.—The rule 
that, on a motion to set aside the re- 
port of a referee, it is to be treated as 
equivalent to the verdict of a jury in 
respect of the facts involved can only 
be applied when the grounds of the 
report are explicitly stated by the ref- 
eree, or from the nature of the con- 
troversy are apparent upon the face 
of the report. Scranton v. Baxter, 6 
N. Y. Super. 5 


[b] Effect of stipulation.—Under 
a stipulation of the parties providing 
that the findings of fact should have 
the same force and effect as the ver- 
dict of a jury the referee’s findings 
are equivalent to a special verdict. U. 
oh ah hediay Co. v. Sharpless, 115 Fed. 


Thompson v. Patterson, 54 Cal. 
542; Knapp v. Wallace, 41 N. Y. 477; 
@aple v. Crane, 13 Oh. A. 317. 


47. Cal.—Harris v. San Francisco 
Sugar Refining Co., 41 Cal. 393. 


the practice and statutory provisions in the particu- 
lar jurisdiction.°° 
law®? or of fraud,®? corruption,®* partiality,°* preju- 
dice,®® misconduet,®® or improper motive®’ on the 
part of the referee, or unless it is without substan- 
tial evidence to support it,°* the report, in a general 


In the absence of mistakes of 


Ind.—Gilmore v. Putnam County, 35 


g | Ind. 344. 


Minn.—Sons v. Sons, 151 Minn. 334, 
186 NW 809. 


Mo.—Grand Lodge U. B. F. S. M. 
F. v. Massachusetts Bonding, etc., Co., 
25 SW (2d) 783. 


Mont.—In re Lunke, 56 Mont. 226, 
182 P 126. 


i Be C.—Gudger v. Baird, 66 N. C. 
38. e 


48. See statutory provisions. 


49. Cross references: 
Py ces of report see infra §§ 264— 


Ste eee of objections see infra § 
Judgment on report as eupeaiable see 
Appeal and Error § 3 
Jury trial after Tanai, bf: report see 
infra §§ 194-198. 
Necessity: 
For sonee mation of report see infra 
66 
Of motion for new trial to authorize 
per see Appeal and Error § 
Objections before referee to preserve 
review of report see infra § 200. 
Power of court to make new findings 
see infra §§ 339-341. 
Presumptions on appeal in support of 
gods racnt see Appeal and Error § 


Questions presented for review by 
record on appeal see Appeal and Er- 
ror § 2314. 

ee ed, as evidence see infra §§ 195-— 


50. See statutory provisions; and 
cases infra this section. See also 
Kessinger’s Hst., 1 LegGaz (Pa.) 83; 
Barnum vy. Backman, 5 LuzLegReg 


(Pa.) 145. 
51. Askew v. Kennedy, 17 S. C. L. 
46; Alywn v. Perkins, 3 S. C. Eq. 297; 


Smith v. Brandon Kaolin, ete., Co., 
Vt. 469 


_ tal Maace of mistake.—An award 
is not affected by a mistake unless 
such mistake materially affects the 
interest of the parties. Alwyn v. 
Perkins, 3 S. C. Eq. 297. 


Mistake of law as ground for set- 
oe aside report see infra § 290 note 


52. Nutter v. Taylor, 78 Me. 424, 
6 A 835; Anding v. Levy, 60 Miss. 487. 


53. Hatch v. Hatch, 57 Me. 283; 
Alwyn v. Perkins, 3S: C).Ha., 297. 


54. Hatch v. Hatch, 57 Me. 283; 
Alwyn v. Perkins, 3 S. c. ‘Eq. 297. 


55. Hatch v. Hatch, 57 Me. 283. 


56. Nutter v. Naylor, 78 Me. 424, 
. ee 835; Alwyn v. Perkins, Barsy (Os Eq. 


52 


pieces Ss Misconduct or Disqualifi- 
cation as ground for setting aside re- 
port see infra §§ 282-287. 


Hagar v. New England Mut. 
Mar. Ins. Co., 63 Me. 502; Hall v. 
yoeae 51 Me. 31. 


Link v. Hathaway, 143 Mo. A. 
503” 127 Sw 913. 


——___ 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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§ 185] 


reference to hear and determine the whole of an ac- 
tion, is conclusive on the trial court.®® 
ing rules apply particularly where the reference has 
been ordered pursuant to the consent of the par- 
ties,°° under a stipulation making the award of the 
referee final and conelusive,*! as to all questions of 
law and fact,°* or where the reference is pursuant to 
an unrestricted rule of court,°* unless the referee has 
voluntarily reserved a question for review by the 
Of course, in those jurisdictions where by 
statute the report of the referee stands as the de- 


court.°* 


59. Cal.—lLewis vy. 205 


Cal. 158, 270 P 181. 


Me.—Nutter v. Taylor, 78 Me. 424, 6 
A 835; Moxse v. Morse, 62 Me. 443. 


Pa.—Stowers vy. Cawley, 8 LuzLeg 
Reg 76. 


et C.—Alwyn vy. Perkins, 3 S. C. Eq. 


Vt.—Smith v. Vermont Marble Co., 
99 Vt. 384,133 A 355. 


[a] Practice in federal courts.— 
(1) The practice of moving for new 
trials in causes in federal courts 
heard by referee has practically fallen 
into disuse since the creation of the 
circuit courts of appeals, and, while 
the right to make such motions re- 
mains, the court, in considering the 
same, will not retry the case, nor con- 
Sider any question which may be 
brought before the circuit court of 
appeals by writ of error, nor will it 
substitute its conelusions on conflict- 
ing proofs for those of the referee. 
Atlantic Trust Co. v. Osgood, 155 Fed. 
700; Kilduff v. John A. Roebling’s 
Sons Co., 150 Fed. 240. (2) Since state 
statutes authorizing and regulating 
referees have no application to fed- 
eral courts, such courts will not en- 
tertain questions on the referee’s re- 
port, but will regard and treat it as 
an award by arbitration. Denny v. 
Brown, 7 F. Cas. No. 3,805. (3) Where 
the stipulation as to reference author- 
ized the referee to report his findings 
of fact and conclusions of law, the 
order of the court containing no pro- 
vision for review of his rulings on 
evidence or- matters of procedure, his 
report is conclusive. U.S. v. United 
Surety Co., 226 Fed. 985. (4) In case 
of a common-law reference, if it ap- 
pears that the referee has exercised 
his honest and incorrupt judgment in 
finding the facts, after a full and fair 
hearing of the parties, the court can- 
not decline to accept the report upon 
the ground that the referee has erred 
in his judgment. U.S. v. Ramsey, 158 
Fed. 488. 


[b] Construction as to nature of 
reference.—A reference is general 
where the order of reference recites 
that the referee was appointed to find 
upon both questions of law and fact, 
especially in view of the fact that the 
court had no evidence before it, and 
no trial was had before the court. 
Lewis v. Grunberg, 205 Cal. 158, 270 
el. 

60. Fla.—Croom vy. Ocala Plumb- 
ing, ete., Co., 62 Fla. 460, 57 S 243. 

Me.—Perry v. Ames, 112 Me. 202, 91 
A 931; Hovey v. Bell, 112 Me. 192, 91 
A 844, 

Mass.—Gould v. Ward, 4 Pick. 104. 

Miss.—Anding v. Levy, 60 Miss. 487. 

S. C.—Askew v. Kennedy, 17 S. C 
L. 46. 

vVt.—Smith v. Brandon Kaolin, etc., 


Grunberg, 


CO 52) Vt 469- 
[a] Reason for rule.—‘The par- 
ties, having submitted their cause 


without reservation to a tribunal of 
their own choosing, are bound by a 
decision of that tribunal and should 
not be permitted to afterwards return 
to the tribunal which they once aban- 
doned and seek there a correction of 
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cision of the court,°® the report is also conclusive.®® 
However, the report is final only as to matters liti- 
gated and decided, which relate to the issue before 
the court or referee for trial, and the determination 
of which was necessary to the determination of that 
particular issue,®? unless the parties have agreed to 
permit the referee to determine matters beyond the 
order of reference.®® On the other hand, ordinarily, 
the report is not. conclusive on the court where the 
reference is merely interlocutory and not to hear and 
determine the case.°°® 


Thus in the case of a refer- 


the award on the ground that the ref-[ity of the defense of the statute of 


eree has made an erroneous decision.” 
Perry v. Ames, 112 Me. 202, 91 A 981. 


_Lb] In absence of corruption, par- 
tiality, or manifest error.—Askew v. 
Kennedy, 17 S. C. L. 46. 


[c] In absence of fraud, prejudice, 


or mistake, the report is conclusive. 
Perry v. Ames, 112 Me. 202, 91 A 981. 


~ 61. Horton v. Stanley, 1 Miles 
(Pa.) 418. 
{a] Thus, although it has been 


held that the parties cannot by stip- 
ulation oust the court of its jurisdic- 
tion to hear and determine exceptions 
to the report (Horton v. Stanley, 1 
Miles (Pa.) 418), (2) yet, where by 
the terms of submission the referee’s 
decision is to be final, exceptions to 
the report will be overruled on a 
showing that the referee fairly de- 
cided all questions submitted (Horton 
v. Stanley, supra), (3) even though it 
is manifest the court would have de- 
cided them differently (Horton v. 
Stanley,,supra). . 


[b] In absence of fraud, corrup- 
tion, or misbehavior.—Horton v. Stan- 
ley, 1 Miles (Pa.) 418. 


Effect of agreement on findings of 
fact see infra § 189. 


62. Frison v. De Peiffer, 83 Me. 71, 
21 A 746; Deering v. Saco, 68 Me. 322; 
Plummer v. Stone, 65 Me. 410 (hold- 
ing that when a cause is referred to 
be decided upon legal principles, and 
the referee neither reports nor is re- 
quested to report the facts, or the 
questions of law arising thereon, his 
award is final); Hagar v. New Eng- 
land Mut. Mar. Ins. Co., 63 Me. 502; 
Mitchell v. Dockray, 63 Me. 82; Hatch 
v. Hatch, 57 Me, 283; Hall v. Decker, 
51 Me. 31; Darrow v. Braman, 201 
Mass. 469, 88 NE 5, 


Conclusiveness of: ; 
Conclusion of law generally see infra 


Finding of fact generally see infra §§ 
186-190. 


63. Frison v. De Peiffer, 83 Me. 71, 
21 A 746; Plummer y. Stone, 65 Me. 
410; Hagar v. New England Mut. 
Mar. Ins. Co., 63 Me. 502; Hatch v. 
Hatch, 57 Me. 283; Hall v. Decker, 51 
Me. 31; Darrow v. Braman, 201 Mass. 
469, 88 NE 5, 


64. Hovey v. Bell, 112 Me. 192, 91 
A 844; Darrow v. Braman, 201 Mass. 
469, 88 NE 5. 


[a] Construction as to teservation. 
—Where an arbitrator’s report in 
stating that the findings were not to 
be final if upon the facts reported they 
were manifestly erroneous, also stat- 
ed that he was making his report 
more full by discussing defendant’s 
contention as to the questions of fact, 
merely to show defendant that his 
view of the evidence was erroneous, 
and where the report, while stating 
the grounds of the award, did not re- 
fer to the defense of the statute of 
frauds, or specifically reserve any 
questions of law for review by the 
court, and there was nothing to show 
that he did not base the award upon 
his own judgment of the law, the 
award would not be construed as leav- 
ing open for the court the applicabil- 


frauds, or any other question of law. 
Deon, v. Braman, 201-Mass. 469, 88 


[b] Referee’s right to reserve 
question.—Although a rule of refer- 
ence provided that a judgment ren- 
dered on a report should be conclu- 
Sive, it was proper for the referee to 
reserve a right of exception to de- 
fendant that questions of law might 
be reviewed. Hovey v. Bell, 112 Me. 
192, 91 A 844. 


65. See statutory provisions. 


66. Harris v. San Francisco Sugar 
Refining Co., 41 Cal. 393; Bedford v. 


Hol-Tan Co., 140 App. Div. 282, 125 
NMS ALT. 
67. Harris v. San Francisco Sugar 


Refining Co., 41 Cal. 393; Hoffman 
House v. Hoffman House Café, 33 
Mise. 423, 67 NYS 601; Horton v.. 
Stanley, 1 Miles (Pa.) 418. 


[a] lustration.—If referees chos— 
en by the parties in open court under’ 
the act of 1705 report upon a matter’ 
totally distinct from the one submit— 
ted, showing a plain deviation from: 
the original intention of the parties,, 
the exceptions thereto must be sus- 


tained. Horton y. Stanley, 1 Miles 
(Pa.) 418. 
[b] Where collateral question, not 


made an issue by the pleadings, is re- 
ferred to a referee, his finding of 
facts does not take the place of a 
special verdict as provided in cade, 
section 187, and is not binding on the 
court until adopted by it. Harris v. 
a Bi ieieeo Sugar Refining Co., 41 
al. . 


68. In re Schwab, 22 Pa. Co. 218. 


[a] Persons not represented.—An 
auditor’s findings upon matters not 
within the scope of his appointment 
are not conclusive upon persons not 
Beet Seer ae In re Schwab, 22 Pa. €o. 


Power of referee to determine mat- 
ters outside order of reference see su- 
pra § 105. 


69. Cal.—National Brass Works v. 
Weeks, 92 Cal. A. 318, 268 P 412. 


Kan.—Bethell v. Chicago Lumber 
Co., 39 Kan. 230, 17 P 813. 


La.—Babin v. Nolan, 6 Rob. 508. 


Mont.—Murphy vy. Patterson, 
Mont. 575, 63 P 375. 


N. Y.—In re East River Land Co., 
206 N. Y. 545, 100 NE 421; Austin v- 
Ahearne, 61 N. Y. 6; Marshall vw 
Meech, 51 N. Y. 140, 10 AmR 572: 
Saal v. South Brooklyn R. Co., 122 
App. Div. 364, 106 NYS 996; Matter of 
Jones, 117 App. Div. 775, 102 NYS 
983; Martin v. Hodges, 45 Hun 38, 
9 NYSt 423; Karon y. Hisen, 72 Misc. 
12,129 NYS 177; Frost v. Reinach, 40 
Misc. 412, 81 NYS 246. 


N. C.—Williams vy. Wood, 12 N. CL 


24 


82 
Okl.—Grove v. Haskell, 31 Okl. 7%, 
116 P 805. 
Porto Rico.—Guaranty Trust Co. v. 
Eee Rico Gas Co., 12 Porto Rico Fed. 
Eng.—Walmsley v. Mundy, 13 Q, B. 
D. 807. 
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ence to report upon one or more specific questions of 
fact,*° or to take and state an account,’! or to report 
on a question of fact arising at any stage of the ac- 
tion,*? the report is merely advisory and not conclu- 
sive. Similarly where a matter is referred to a ref- 
eree to take testimony and report the same, together 
with his opinion, the referee’s report is not an adju- 
dication but a recommendation,*® that is, it is mere- 
ly advisory,’ and the court may in its discretion 
modify or disregard the report.?° Likewise, where a 
reference is made to ascertain what is a reasonable 
compensation for a trustee the report is not conelu- 
sive, but merely for the information of the court.*® 
Nevertheless although the reference is merely to in- 
form the conscience of the court the report is en- 
titled to the careful consideration of the court,*? it 
being given every reasonable presumption as to cor- 
rectness,’5 sometimes even being held conclusive un- 
til error is shown to exist.7® 


Consent distinguished from compulsory refer- 


REFERENCES 


[§§ 185-186 


ences, it being held that in the ease of a compulsory 
reference,*° or in the case of consent reference which 
could have been referred without consent,*! the re- 
port of the referee is subject to supervision and ap- 
proval by the trial court. On the other hand, in the 
case of consent reference without which consent 
there could be no reference,** the report is conclu- 
sive upon the trial court.*? 


After report has been confirmed** the court is 
generally precluded from any further investigation 
into the matters decided by it,®° although it is not 
bound by the referee’s suggestions embodied in a 
written opinion filed with the report.*® 


After entry of judgment on the report, it becomes 
conclusive on the trial court so that no change may 
be made therein by such trial court.*7 


[§ 186] b. Findings of Fact’*—(1) In general. 
As has already been seen, the findings of fact of the 
referee have the effect of a general or special ver- 


ences. <A distinction has been made in some juris- | dict of a jury.°® Accordingly, except where other- 
dictions between compulsory and consent refer- 

: [a] Under eee to ascertain| 101, 285 SW 980. 647. 

act necessary to enable court to de- 3 i b 

Peay Ofa@tini aR chutcein ceport loctict 75. See infra §§ 275, Su Sect Rie Causes referable see supra §§ 
binding on court as under reference 76. Matter of Schell, 53 N. Y. ee 

to try all issues. National Brass 77. Jones v. Gilbert, 117 App. Div. 83. Reed v. Young, 248 Mo. 606, 


co v. Weeks, 92 Cal. A. 318, 268 P 


70. Drexel v. Pease, 129 N. Y. 96, 
29 NE 241. 


71. Clark v. Millsap, 197 Cal. 765, 
242 P 918; Tourne yv. Riviere, 1 La. 
Ann. 380; Harrison v. Faulk, 16 La. 


358; McMicken y. Ficklin, 11 La. 310; 
Merieult v. Austin, 3 Mart. (La.) 318; 
Murphy v. Patterson, 24 Mont. 575, 63 
P 375; Bradshaw v. Morse, 20 Mont. 
214, 50 P 554; Donnelly v. McArdle, 
152 App. Div. 805, 1837 NYS 801 [aff 
211 N. Y. 506 mem, 105 NE 1083 mem]. 


72. Savage v. Sherman, 87 N. Y. 
277; Frost y. Reinach, 40 Misc. 412, 
81 NYS 246. 


{a] Application of rule.—‘'The 
findings of the referee did not have 
the force of findings upon issues of 
fact referred to him to hear and de- 
termine, for the reference was merely 
to report the proofs and his opinion 
thereon to the court, and when this 
report was presented and the parties 
required summarily to show cause 
why the report should not be con- 
firmed, we think it was competent for 
the appellant to take the objection 
that the fundamental fact on which 
the power of the court, to order him 
to make the payments, depended, had 
not been established by any proof, 
and to support this objection by a 
sworn denial that the fact existed; 
and that his failure to appear on a 
reference of this description did not 
preclude him from taking that objec- 
tion.’”’ Savage v. Sherman, 87 N, Y. 
277, 286. 


73. In re Mast River Land Co., 206 
IN. Y. 545, 100 NE 421:.. Austin: v. 
Ahearne, 61 N. Y. 6; Darling v. Brew- 
ster, 55 N..Y, 667. 


74, State v. Kansas City College of 
Medicine, etc., 315 Mo. 101, 285 SW 
980; Jones v. Gilbert, 117 App. Div. 
775, 102 NYS 983; Ward v, Ward, 20 
NYS 795, 29 AbbNCas 256. 


[a] Thus, in a proceeding in the 
supreme court in the nature of quo 
warranto to oust a corporation of 


its charter and privileges, conclusions, 


of the commissioner appointed to take 
testimony and report on, law and facts 
are not binding on Supreme court but 
merely advisory. State v. Kansas 
City College of Medicine, etc., 315 Mo. 


775, TTT, 102 NYS 983. 


“The report, however, was entitled 
to the careful consideration of the 
court, mindful of the fact that the 
referee saw and heard the witnesses, 
with all the advantage that is gained 
from that personal contact.” Jones 
v. Gilbert, supra. 


78. Chew’s App., 45 Pa. 228, 


79. Grove v. Haskell, 31 Okl. 77, 
116 P 805; Chew’s App., 45 Pa. 228. 


80. Reed v. Young, 248 Mo. 606, 
154 SW 766; State v. People’s Ice, 
Storage, etc., Co., 246 Mo. 168, 151 
SW 101; Fine Art Pictures Corp. v. 
Karzin, (Mo. A.) 29 SW (2a) 170; 
Crowell v. Metta, 213 Mo. A. 683, 687, 
253 SW 205, 206; W. T. Rawleigh Med- 
ical Co. v. Woodward, (Mo. A.) 230 
SW 647; Graham Paper Co. v. Na- 
tional Newspapers Assoc., (Mo. A.) 
193 SW 1008; McGrath v. Talty, 175 
Mo. A. 9, 156 SW 826; Fullerton Lum- 
ber Co. v. Massar‘d, 144 Mo. A. 61, 128 
SW 831. 


“The trial court is not required to 
render judgment as recommended by 
the referee. He may disregard the 
report entirely or adopt such parts as 
it seems to him to be right, or modi- 
fy it and adopt it with corrections.” 
Crowell v. Metta, supra. 


[a] Instances of references re- 
viewable.—(1) Where a long account 
is to be examined (Reed v. Young, 248 
Mo. 606, 154 SW 766), or (2) an ac- 
count to be taken for the information 
of the court (Reed v. Young, supra), 
or (3) where a question of fact col- 
lateral to the pleadings arises (Reed 
v. Young, supra). 


81. Reed v. Young, 248 Mo. 606, 154 
SW 766; W. T. Rawleigh Medical Co. 
v. Woodward, (Mo. A.) 230 SW 647, 


fa]. Thus, where :an action in- 
volved an account running over a 
period of four years, which took twen- 


| ty pages of typewriting to set it forth, 


and to prove which ninety orders, 
invoices, ete., were introduced, the 
action was one in which compulsory 
reference could be had under Rev. 
St. (1919) § 1426, and so the trial court 
was not bound by the findings of the 
referee, though the reference was con- 
sented to. W. T.-Rawleigh Medical 
Co. v. Woodward, (Mo. A.) 230 SW 


154 SW 766. 


[a] In New Jersey (1) where a 
reference is ordered by the court with 
the consent of the parties, the re- 
port of the referee will be controlled 
as the verdict of a jury would be; and 
set aside if unsupported by the evi- 
dence (Harper Mach. Co. v. Sinclair, 
76 N. J. L. 99, 68 A 890; Beattie v. 
David, 40 No J.oRe L028 Potts wv. sx 
celsior Carpet Lining Co., 36 N. J. L. 
301; Nugent v. Downing, 10 N. J. L. 
J. 292); (2) at least where there is no 
statement in the rule of reference 
that the report is to have the effect 
of an arbitration (Harper Mach. Co. 
v. Sinclair, supra). 


84. Confirmation of report see in- 
fra §§ 266-274. 


85. Thompson v. Parrent, 12 La. 
Ann. 183. 
86. Holmes v. Holt, 93 Kan. 7, 142 


P 369, 90 Kan. 774, 136 P 246, 92 Kan. 
254, 139 P 1030. 


[a] Thus, where a referee’s re- 
port recommended that defendant be 
given a lien on the land in contro- 
versy for the amount due from plain- 
tiff, the court, after confirming the 
report, could order the land sold to 
satisfy such lien, though the report 
was that defendant was not entitled 
to a foreclosure. Holmes v. Holt, 
93 Kan. 7, 142 P 369, 90 Kan, 774, 136 
P 246, 92 Kan. 254, 139 P 1030. 


87. > Post v. Sweet, 8 Serg. & R. 
(Pa.) 391. 
{a] Striking out costs.—Arbitra- 


tors having found for plaintiff a sum 
less than.one hundred dollars with 
costs of suit, and such finding not 
having been appealed from, the court 
has no power to strike off the costs 
and enter judgment for amount of 
award exclusive of costs. Post v: 
Sweet, 8 Serge. & R. (Pa.) 391; Bradley 
v. Wenger, 10 LancBar (Pa.) 144, 


88. Cross references: 
Findings of fact: 
As conclusive on appeal see Appeal 
and Error §§ 2861-2866. 
Of referee in bankruptcy see Bank- 
ruptcy § 324, 
Reference in equity see Equity § 789. 
Necessity for reporting findings of 
fact see supra §§ 168, 169. 


89. See supra § 184 notes 45-48. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


§ 186] 


wise provided for by statute,®° findings of fact, al- 
though not absolutely conclusive, and therefore re- 
entitled to 
weight,°” or to the same dignity and weight as the 
In the trial court the findings 
of fact are entitled to the same weight‘ as the find- 
Generally, findings 
of fact will not be disturbed by the trial court®® if 
the evidence reasonably tends to support them,®? ex- 
cept for mistake or fraud,®® or unless there is no evi- 
dence to support them,®® it sometimes being held in 
such cases that the findings are conclusive or not re- 
The findings must be taken as true un- 
less palpable error be shown,? or unless they are 
clearly against the weight of the testimony.? 
ings of fact are generally accepted by the trial court+ 
unless they are manifestly wrong,® or where new evi- 
Where there is testimony rea- 
sonably supporting the findings of fact, they are final 


viewable,®! are nevertheless 
verdict of a jury.°? 


ings of a trial court on appeal.®® 


viewable. 


dence is adduced.® 


90. See statutory provisions; and 
cases infra this note. 
[a] In New Mexico.—(1) Although 


Code (1915) § 42497 expressly gives 
to findings of fact the same effect 
formerly accorded to reports of mas- 
ters in chancery, nevertheless the 
findings are not conclusive on the 
trial court in view of § 42467, giving 
to the court the power of revision. 
Bradford v. Armijo, 25 N. M. 456, 210 
P 1070. (2) The findings of a ref- 
eree are not unassailable, under Code 
(1915) § 4246, notwithstanding they 
may be supported by substantial evi- 
dence. Bradford v. Armijo, supra. 


91. In re Lunke, 56 Mont. 226, 182 
P 126; Baggett v. Wilson, 152 N. C. 
182, 67 SE 479; Blalock v. Kerners- 
Ville Mie. Gor dHl0) Ne Co .99; 14> Sih 
bOL; smithy. Hicks, 1108" N.C. 248; 
12 SE 1035; Lawrence v. Hyman, 79 
N. C. 209; Green v. Jones, 78 N. C. 
265; Armfield v. Brown, 70 N. C. 27; 
Green v. Castlebury, 70 N.C. 20; Furst 
v. Whitmire, 135 S. C. 33, 133 SE 222; 
Gregory v. Cohen, 50 S. C. 502, 27 
SE 920; Griffith v. Charlotte, etc., 
Ri €o.; 23° S.C, 253755 AmR 1; Meetze 
Vv. Charlotte, ete.,. Te Ofna coe Sats @ucls 
But see Gudger v. Baird, 667 N. (CG; 
438 (under code, findings of fact are 
conclusive, they having effect of spe- 
cial verdict of jury). 


92. Scott v. Maxwell, 18 Ill. A. 72; 
In re Johns, 2 Chest. Co. (Pa.) 281. 


93. Colo.—Peck v. Alexander,: 40 
Colo,-392, 91 P 38. 


Fla.—Atlantie Coast Line R. Co. v. 
Sandlin, 75 Fla. 539, 78 S 667. 


Kan.—Campbell y. Phillips, 28 Kan. 
753; Walker v, Eagle Works Mfg. Co., 
3 Kan. 397. 


Mass.—Lunn, etc., Co. v. Wolfman, 
167 NE 641; Paddock v. Commercial 
Ins. Co., 104 Mass. 521. 


Mont.—In re Lunke, 56 Mont. 226, 
182 P) 126. 


Be J.—Fitch v. Archibald, 29.N. J. L. 


Oh. 5 gaff Doo, 
Dee. S&CP 261, 2 CincLBul 33. 


[a] Findings on question of credi- 
bility.—The finding is not conclusive 
on a question of credibility, as would 
be the finding of a jury, where wit- 
nesses are directly in conflict. Nason 
v. Ludington, 19 AbbLJ (N. Y.) 179 
{aff 13 AbbNCas 401]. 


94. Libman v. Fox-Pioneer Scrap 
Tron Co., 175 Wis. 485, 185 NW 551. 


95. See Appeal and Error §§ 2853- 
2860. 


96. Sons vy. Sons, 151 Minn. 334, 
186 NW 809; Bearss v. Copley, 10 N. 
We oa; sriddle “vy. Witerart, “3 
(Pa.) 186. 


UP 


REFERENCES 


great 


Find- 


Modes of attacking report in trial 
court see infra §§ 205-228. 


97. Vose v. Stickney, 19 Minn. 367. 

98. Riddle v. Witeraft, 3 Kulp 
(Pa.) 186. 

99. Bearss v. Copley, 10 N. 


1. U. S—Parsons v. Fidelity, etc., 
Co., 29 F. (2d) 417 (in absence of mo- 
tion for new trial, under Kansas law) ; 
Tiernan v. Chicago i. RINGS ICO. Le 
Fed. 238, 181 CCA 284 (reference un- 
der Kansas statute). 

Mass.—Lunn, etc., Co. v. Wolfman, 
167 NE 641. 


Mo.—Link v. Hathaway, 143 Mo. A. 
502, 127 SW 913. 


N. H.—-Wilson vy. Atwood, 81 N. H. 
GL, 22 ASO 


N. J.—Appel v. Fleuchaus, 7 N. J. 
Misc. 200, 145 A 3384 (fact questions 
are solely within province of referee, 
and not of the court). 


N. Y.—Brown v. Marrigold, 50 How 
Pr 248. 


Pa.—In re Shepherdson, 3 Del. Co. 
(Pa.) 376. 

Vt.—Briggs v. Briggs, 46 Vt. 571; 
Riley v. Noyes, 44 Vt. 455. 

Wis.—Goodwin v. Von Cotzhausen, 
171 Wis. 851, 177 NW 618. 


[a] Function of court is merely to 
apply the law to the facts found 
where the trial of facts has been com- 
mitted to a referee. Wilson v. At- 
wood, 81 N. H. 61, 122 A 797. 


{[b] Finding as to value.—A finding 
of a referee as to the value of ar- 
ticles, based on the amount brought 
at a sheriff’s sale thereof, is conclu- 
sive in the absence of any other evi- 
dence of value. Columbus State Bank 
v. Erb, 50 Mont. 442, 147 P 617, 


2.7 Robinett’s  App., 36. Pa. —174; 
White’s App., 36 Pa. 134; Whiteside’s 
ADD: uaouiea sales 


3. Bearss v. Copley, 10 N. Y. 93; 
oe vy. Boring, 139 Wis. 403, 121 NW 


[a] All reasonable doubts should 
be resolved in favor of the findings. 
ioe v: Boring, 139 Wis. 403, 121 NW 
26. ia 

4. Lennon v. Cohen, 264 Mass. 414, 
163 NE 63; In re Simmons, 33 Wkly. 
Rep. 706 (court may go into evidence). 


[a] Thus atrial judge may rely on 
an auditor’s finding that no demand 
of the defendant against the coin- 
dorser of a note, on which a judgment 
sued on was based, could be set off 
against plaintiff. Lennon v. Cohen, 
264 Mass. 414, 163 NE 63. 


5. Inre Simmons, 15 Q. B. D, 348. 
6. In re Simmons, supra. 
7 Omar Oil, etc., Co. v. Mackenzie 


emds. 


and controlling.” 
that, except for errors of law® the findings of fact 
of a referee are conclusive on the trial court if justi- 
fied by the evidence,® if the evidence tends to sup- 
port them!° and there is no clear preponderance 
against them,!! where there is ample evidence to sup- 
port them,!2 where supported by substantial evi- 
dencet? unless clearly and manifestly contrary to 
the weight of the evidence,'? unless there is some- 
thing extraordinary in the case,?* unless against the 
clear preponderance of the evidence,*® unless there 
is a total want of supporting 
without substantial evidence to support them.+® 

Advisory reference. 


ence that is merely advisory are not conclusive on 
the trial court.*® 


(58-0. Jel AGE 


So, it has been variously stated 


evidence,’ unless 


Findings of fact in a refer- 


Recital of matters of record. The recital in an 
award of matters of record is of no weight to prove 


Oil Co., 33 Del. 259, 138 A 392. 
8. Gudger v. Baird, 66 N. C. 438. 


[a] Finding of fact on incompetent 
testimony is an error of law rather 
than one of fact and hence reviewa- 
ble. Gaffney v. Peeler, 21 S. C. 55. 


9. Robinson v. Alabama, etc., Mfg. 
Co., 89 Fed. 218. 


10. Davison v. Order of Hibernians, 
9 Kulp (Pa.) 356; Roth-v. Colvin, 32 
Vt. 125. 


11. Goodwin v. Von Cotzhausen, 
U7 Wis=e'5l),) 277 NW, 618. 


12. Goodwin vy. Milwaukee Lith. 
Co., supra. 

13. Grand Lodge, U. B. F. S. M. T. 
v. Massachusetts poss tae etc:, Co., 
(Mo.) 25 SW (2d) 7 


14. Caple v: ae 130@h Ac 37. 


15. Large v. Passmore, 5 Serge. & 
RAS CPan) sae 


16. Wojahn vv. National’ Union 
Bank, 144 Wis. 646, 129 NW $1068. 


[a] In considering sufficiency of 
evidence to support a referee’s re- 
port, the court should take a view of 
the evidence which will support the 
findings provided such view is a rea- 
sonable one. Wojahn v. National Un- 
ion Bank, 144 Wis. 646, 129 NW 1068. 


{[b] Term “preponderance of the 
evidence,” in the rule that the find- 
ings of a referee must be affirmed by 
the trial court unless they are against 
the clear preponderance of the evi- 
dence, requires the overbalancing 
weight of the evidence to be so ap- 
parent as manifestly to outweigh any 
probable legitimate inference result- 
ing from advantages of the referee 
for ‘discovering the truth, which the 
reviewing tribunal cannot have. Wo- 
jahn v. National Union Bank, 144 Wis. 
646, 129 NW 1068. 


17. Brooks v. West, 3 Mo. A. 582. 


18.. Link v. Hathaway, 143 Mo. A. 
502, 127 SW 913. 


[a] Duty to review findings.—It is 
the trial court’s duty to review fact 
findings of a referee to determine 
whether there is evidence to sup- 
port them. Link v. Hathaway, 143 
Mo. A. 502,,127 SW 913. 


19.. Drexel. v.. Pease, 129 N. Y.. 96, 
29 NE 241; Savage v. Sherman, 87 N. 
Y, 277 [mod 24 Hun 307]; Marshall 
ve. Meech, ‘51 N: Y. 140, 10°’ AmR 5723 
Saal v. South Brooklyn R. Co., 122 
App. Div. 369, 106 NYS 996; Peo: 
pears ville, 56 Misc. 300, 107 NYS 

[a] Reference to take testimony 
and report.—Drexel v. Pease, 129 N. 
Y. 96, 29 NE 241; Savage v. Sherman, 
87 N. Y: 277 [mod 24 Hun 307]; Saal 
v. South Brooklyn R. Co., 122 App. Div. 
369, 106 NYS 996. 
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that the facts stated were really matters of record ;?° 
rather the court will judge by the record and not by 


the recital.?1 


In absence of request for issues, the findings of 
fact of the referee are taken as true’? and deemed 


conclusive and not reviewable.?* 
As affecting right to costs.*4 


are enolate ae 


[§ 187] (2) On Conflicting Evidence. 
evidence is conflicting, findings of fact of the referee 
are entitled to great weight?® and to the same con- 
sideration as the verdict of a jury,?7 and if there is 


any substantial evidence to sustain 
conclusive2® and unassailable.®° 


[§ 188] (38) Inferences of Fact. 


that are mere inferences from other facts found are 


not binding upon the trial court?! 


20. Hall-v. Little, 11 Tex. 404. 

21. Hall v. Little, supra. 

22. Myers v. Fichtner, 10 Kulp 
(Pa.) 45. 

23. Field v. Oberteuffer, 2 Phila. 
(Pa.) 271; Haines v. Burr, 1 Phila. 
(Pa.) 52. 

24. Cross references: 


Determination of amount for purpose 
ae fixing right to costs see Costs § 
Power of referee to allow costs see 
Costs § 413. 
Review as to costs see infra § 192. 
Right to costs as affected by amount 
of recovery see Costs §§ 41-60. 
25. Fuller v. Conde, 47 N. Y. 89. 
[a] Thus, for the purpose of de- 
termining the right to costs the facts 
found by a referee as to whether the 
action could have been brought be- 
fore a justice of the peace are con- 
clusive upon the parties. Fuller v. 
Conde, 47 N. Y. 89. 


26. Dingee v. Wood, 228 Pa. 250, 
77 A 440. 
[a] Reason for rule.—Since an 


auditor has a better opportunity to 
judge of the intelligence and credibil- 
ity of witnesses and their knowl- 
edge of the subject in question, his 
findings of fact on disputed testimony 
are entitled to great weight. Dingee 
v. Wood, 228 Pa. 250, 77 A 440. 


27. Grauel v. Wolfe, 185 Pa. 83, 39 
ope te pe ae Vv. Reed, 152 Pa, 42, 


28. In re Lunke, 56 Mont. 226, 182 
PP 126: 

29. U. Soci arias Mayrant Co. v. 
ae Coast Line R. Co., 207 Fed. 

Cal.—Knowles v. Joost, 13 Cal. 620. 

Conn. Bridgeport, 96 


Lalley v. 
Conn. 501, 114 A 678. 


Mass.—Paddock v. Commercial Ins. 
Co., 104 Mass. 521. 


N. Y.—Metcalf v. Baker, 57 N. Y. 
662 mem; Bearss v. Copley, LONE TYs 
93; Anderson v. De Braekeleer, 25 
Misc. 348, 55 NYS 721; .In re Friend, 
23 Misc. 300, 50 NYS 954. 


Pa.—In re Johns, 2 Chest. Co. 281. 


Va.—Smiley v. Smiley, 112 Va. 490, 
71 SE 532, AnnCas1913B 1159; Lusk 
v. Pelter, 101 Va. 790, 45.SE 333. 


Setting aside see infra § 289. 


30. In re Lunke, 56 Mont. 226, 182 
P) 126. 
31. Commercial Motors Mortg. 


Corp. v. Waters, 280 Pa. 177, 124 A 
327; Dingee v. Wood, 228 Pa. 250, 77 


Where the facts as 
found by the referee have bearing on the question of 
the rights of the parties to costs, such fact findings 


REFERENCES 


[§ 189] 


[§§ 186-190 


titled to any greater weight than findings of law.*? 
(4) Effect of Agreement.** 


Unless 


tainted in some material particulars by errors. of 


Where the 


Distinguished. 
them?® they are 


Findings of fact 


and are not en- 


A 440; Briggs v. Briggs, 46 Vt. 571. 

32. Commercial Motors Mortg. 
Corp. v. Waters, 280 Pa. 177, 124 A 
327; Grauel v. Wolfe, 185 Pa. 83, 39 
A 819; McConomy y. Reed, 152 Pa. 42, 
25 A 176; Holland v. Hayes, 40 Pa. 
Super. 195; Fidelity Ins., etc., Co. v. 
Earle, 9 Pa. Dist. 198, 23 Pa. Co. 449. 


[a] Reason for rule.—The referee 
has no greater facilities than the 
court for reaching a correct conclu- 
sion. Grauel v. Wolfe, 185 Pa. 83, 39 
A 819. 


[b] Facts deduced from other 
facts.—An auditor’s report, if of facts 
directly proved by the witnesses, is 
entitled to great weight; to less, if 
merely a deduction therefrom. Hind- 
man’s App., 85 Pa. 466 

33. As to report in general see 
supra § 185 in passim. 


384. Lunn, etc., Co. 
(Mass.) 167 NE 641. 


35. Del.—Omar Oil, etc., Co. v. Ma- 
ckenzie Oil Co., 33 Del. 259, 128 A 392. 


Mass.—Lunn, etc., Co. v. Wolfman, 
167 NE 641; Kronoff v. Worcester, 
234 Mass. 254, 125 N. E. 394; Leighton 
v. Meserve, 117 Mass. 52. 


Okl1.—Tribal Dev. Co. v. Roff, 36 Okl. 


v. Wolfman, 


V4,0026 Ps 124" Tribals Deve. Contive 
A ote 28 OK), 525, 114+P 736,111 


Pa.—McCracken v. Clarke, 31 Pa. 
498 (holding, however, that an agree- 
ment, in the submission of a pending 
cause to arbitration, that the award 
shall be final and conclusive, is sub- 
ject to the implied condition that the 
award be made according to the sub- 
mission); Gallup v. Reynolds, 8 
aan 424; Meek v. Sancowicz, 4 Kulp 

by, 


Vt.—-Thompson v. Warner, 62 Vt. 
Bee 20 A 596; Morse v. Beers, 51 Vt. 


Wis.—Noonan vy. Orton, 22 Wis. 84. 


See also Whalen v. Brennan, 34 
Nebr. 129, 51 NW 759 (where parties 
agree that certain words may be Wwith- 
drawn from the referee’s report, the 
effect of which will be to admit that 
a certain sum is due, the court will 
not review the evidence to determine 
whether or not such sum is due). 


36. Lunn, etc., Co. v. Wolfman, 
(Mass.) 167 NE 641. 


37. Griffin v. Champlain Mut. F. 
Ins. Co., 50 Vt. 460 (holding that the 
rule of reference cannot supersede the 
agreement whereon it is founded; and 
the award is final if so agreed, wheth- 
er the rule so stated or not). 


law,?4 if there is a stipulation or agreement between 
the parties to such effect, the findings of fact may be 
final and conclusive by reason thereof,?® where the 
stipulation is embodied in the rule of reference,*® 
and in some instances where 
made a part of the order.** 
where there is a stipulation in 
a full review by the court, the findings of fact are 
not conclusive.*® 


[§ 190] (5) Compulsory and Consent References 
In some jurisdictions, where the 
reference is compulsory,*® or a compulsory refer- 
ence could have been awarded,?® the court is not 
bound by the referee’s findings of fact. On the other 
hand, in a reference pursuant to the consent of the 
parties, the findings of faet are conclusive*! if sus- 


the stipulation is not 
On the other hand, 
the rule providing for 


38. Ruckstell Sales, etc., Co. v. 
Perfecto Gear Differential Co., 28 F. 
(2a) 407. 


39. St. Louis v. Parker-Washing- 
ton Co., 271 Mo. 229, 196 SW 767 [cer- 
tiorari den 245 U. S. 651 mem, 38 SCt 
11 mem, 62 L. ed. 531 mem]; State v. 
People’s Ice, etc., Co., 246 Mo. 168, 
151 SW 101; Utley v. Hill, 155 Mo. 232,. 
55 SW 1091, 4 LRA 323; State v. Hurl— 
stone, 92 Mo. 327, 5 SW 38; Caruth- 
Byrnes Hardware Co. v. Wolter, 91 
Mo. 484, 3 SW 865; Springfield Gas,. 
ete., Co. v. Southern Surety _Co., (Mo. 
A.) 250 SW 78; Kansas City Hydraulic 
Press Brick Co. v. Pratt, 114 Mo. A. 
643, 93 SW 300; West v. Caruthers- 
ville Bank, 110 Mo. A. 490, 85 SW 601; 
Gibson v. Jenkins, 97 Mo. A. 27, 70 
SW 1076; Raines v. Lumpee, 80 Mo. 
A. 203; Cahill v. McCornish, 74 Mo. 
A. 609; Bond v. Finley, 74 Mo. A. 
22; St. Louis Steam Heating, etc., Co. 
v. Bissell, 41 Mo. A. 426; Holt v. Sim- 
mons, 16 Mo. A. 97; Heman v. Britton, 
14 Mos, 2A, 221: ‘Tribal= Devito. sve 
Roff, 36 Okl. 74, 125 P 1124; Tribal 
Dev. Co. v. White, 28 Okl. 525, 114 F 
736; LAI 95: 


40. Utley v. Hill, 155 Mo. 282, 5& 
SW 1091, 49 LRA 323; State v. Hurl- 
stone, 92 Mo. 327, 5 SW 38; Caruth 
Byrnes Hardware Co. v. Wolter, 91 
Mo. 484, 3 SW 865; Kansas City Hy- 
draulic Press Brick Co. v. Pratt, 114 
Mo. A. 643, 93 SW 300; West v. Ca- 
ruthersville Bank, 110 Mo. A. 490, 85 
SW 601; Gibson v. Jenkins, 97 Mo. A. 
27, 70 SW 1076; Raines v. Lumpee, 
80 Mo. A. 203; Cahill v. McCornish, 74 
Mo. A. 609; Bond v. Finley, 74 Mo. A. 
22; St. Louis Steam Heating, etc., Co.. 
v. Bissell, 21 Mo. A. 426; Holt v. Sim- 
mons, 16 Mo. A. 97; Heman v. Britton, 
14°" Mos “AY 121% —Pribal._Dev> €o.0v 
ere 28 Okl. 525, 114 P 736, 111 P 


41. Grant v. Auburn Nat. Bank, eee 
Fed. 201; Myers v. York, etc., R. 
17 F. Cas. No. 9,997, 2 Curt. 28 [aff 18 
How. 246, 15 1s, ed. 380]; Kleine v. 
Catara, 14 F, Cas. No. 7,869, 2 Gall, 
61; Williams v. Comer, 98 Ark. 364, 
136 SW 181; Electric Supply, etec., Co. 
v. Conway Electric Light, etc., Co., 
186 Mass. 449, 71 NE 983; Clark v. 
Phillips, 99 Mo. 550, 11 SW 53; Ca- 
ruthers-Byrnes Hardware Co. v. Wal- 
ters, 91 Mo. 484, 3 SW 865; Kansas 
City Hydraulic Press Brick Co. v. 
Pratt, 114 Mo. A. 6438, 983 SW 300. 


{a] Absence of statutory authority 
for reference.—Where, in an action 


to recover property on ground that its- 


delivery was a preference, the parties. 
without any _ statutory authority 
agreed to submit the case to a referee,,. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 190-193] 


tained by any of the evidence,*? or if there is sub- 
stantial “evidence to support them,** in the absence 
of fraud or improper conduct,** unless for good 
cause set aside.*® 


[§ 191] ¢c. Conclusions of Law. Although the 
referee may recommend the conclusions to be drawn 
from the facts found,*® it is generally held that the 
conclusions of law of the referee contained in his 
report are not final and conclusive, but may be re- 
viewed by the court ordering the reference;*7 and 
this is so even where there is a stipulation between 
the parties making the referee’s findings of fact 
final.*S Nevertheless, conclusions of law are entitled 
to the same consideration as the decision of a com- 
petent court*® although they are no more binding on 
the trial court than the conclusions of a trial court 
on an appellate court.°° Unwarranted inferences 
drawn by the referee from facts found may be dis- 
regarded®! as may be conclusions of law in refer- 
ences where such conclusions form no part of the 
report.°? On the other hand, some jurisdictions 
make a distinction in the case of a consent reference 
the trial court cannot review ref- 


eree’s findings of fact. Grant v. 
Auburn Nat. Bank, 232 Fed. 201. 

42. Williams v. Comer, 98 Ark. 364, | 138. 
136 SW 181. {al 

43. Boatmen’s Bank v. Trower 
Bros. Co., 181 Fed. 804, 104 CCA 314 
[rev 171 Fed. 964]. 

[a] Reason for rule.—Findings of 
fact are not set aside merely because 


vens, 3 Vt. 308 


REFERENCES 


v. Johnson, 26 Vt. 768; 
Wis.—Learmonth v. Veeder, 11 Wis. [a] 


Thus a finding of the auditor 
that plaintiff was entitled to recover, 
based on full findings of fact made by 
him, and as a conclusion therefrom, 
did not prevent a different finding on 
the part of the judge, if justified or 


[53 C.J.) 763 


to hear and determine issues of law, it being held in 
such eases that the conclusions of law of the referee 
are conclusive®® in the absence of fraud or improper 
conduct®* or of improper motive,®> particularly 
where such reference is pursuant to an unrestricted 
rule of the court.°® 


[§ 192] d. Review as to Costs.°? The decision 
of the referee as to costs, on a reference of all the 
issues, is not reviewable by motion in the trial 
court.°& Thus the exercise of the referee’s discretion 
in awarding or denying costs is not reviewable on a 
motion to strike the costs out of the judgment,®® or 
for a retaxation of costs,°° or on a motion made for 
a modification of the report,°2 but only on appeal 
from the judgment entered on the report. So where 
an issue is referred, the report cannot be reviewed 
on motion for the purpose of allowing costs, where 
the referee has failed to do so.°? 


[§ 193] I. Construction.** Like the verdict of a 
jury®* the report of a referee will be construed, if 
possible, so that it will stand®® and every legal in- 


upon a question of law, unless in case 
of gross and palpable mistake). 
Necessity for reservation of 
question.—In a general consent ref- 
erence for the court to review ques- 
tions of law, the referee must specifi- 
cally refer such questions for its de- 
bayer cana White v. White, 21 Vt. 


Johns v. Ste- 


54 Myers v. York, etc., R. Co., 17 
BY. Cass Nost9,99%,. 2 Curti23) fattens 


the court disagrees with them if there 
is substantial evidence in support of 
them. Boatmen’s Bank v. Trower 
Bros. Co., 181 Fed. 804, 104 CCA 314 
[rev 171 Fed. 964]. 


, 44... Myers-v. York, etce.,. RR. Co., 17% 
Bem Cas. INO79;,99 iheomcurt., 25, Late 18 
How. 246,15 L. ed. 380]. 

45. Grounds for setting aside re- 
port see infra §§ 279-294. 


46. Lyon v. Wilcox, 98 Conn. 393, 
HL An'3'61% 


§ Recommending judgment see supra 
180. 

47. Ark.—Greenhaw v. 
Ark. 336, 85 SW 768. 


Conn.—Lyon v. Wilcox, 98 Conn. 
S935) PLO TAY SEI: 

Kan.—Hanslip v. Osage City Ceme- 
tery Assoc., 82 Kan. 20, 107 P 785; 
Martsolf v. Barnwell, 15 Kan. 612. 


Mass.—Weisberg v. Hunt, 239 Mass. 
190, 131 NE 471; Zembler v. Fitzger- 
ald, 234 Mass. 236, 125 NE 299. 


Mo.—State v. Arkansas Lumber Co., 
260 Mo. 212, 169 SW 145; Moniteau 
Nat. Bank v. Miller, 73 Mo. 187; Kan- 
sas City Hydraulic Press Brick Co. 
v. Pratt, 114 Mo. A. 648, 93 SW 300; 
Goetz v. Piel, 26 Mo. A. 634. 


N. H.—Hale v. Brown, 
323. 

N. C.—Bagegett v. Wilson, 152 N. C. 
182, 67 SE 479; See Swepson, 
124, Ns C. 579,.32 SE 966 


Okl.—Tribal Dev. Co. v. White, 28 
Okle 525), 114° Pr736, 111 P95, 


Pa.—Hindman’s App., 85 Pa. 466; 
Large v. Passmore, 5 Serge. & R. 51; 
In re Harper, 1 Brewst. 471; Mona- 
ghan v. Ferry Co., 9 WklyNC 368. 
Compare Stowers v. Crawley, 8 Luz 
LegReg 76 

Ss. C.—Furst v. Whitmire, 135 S. C. 
33, 188 SE 222; Griffith v. Charlotte, 
ete., 3 Con, 23S. C. 25, 65 AmR 13 
Meetze v. Charlotte, etc., R., Co., 23 
Sy Cee 

Vt.—Smith v. Vermont Marble Co., 
99 Vt. 384, 133 A 355; Trask v. Kar- 
rick, 94 Vt. 70, 108 A 846; Hayden 


Combs, 74 


DSN sects 


required by the facts found. Weis- 
berg v. Hunt, 239: Mass. 190, 131 NE 
471. 


{b] Application of law to facts 
found may be reviewed by the trial 
court. Griffith v. Charlotte, etc., R. 
Coy, (23s, Ch 2by bos Am Ed. 


{c] Construction of writings.—(1) 
Generally. Large v. Passmore, 
Serge. & R. (Pa) 51. (2) Construc- 
tion of a mortgage. Trask v. Karrick, 
94 Vt. 70, 108 A 846. 


{d] Discretion of court.—Under 
Code § 423, providing that either par- 
ty to a reference may move to re- 
view the referee’s report, and set 
aside, modify, or confirm the same 
in whole or in part, and that no judg- 
ment shall be entered on any reference 
except by the judge’s order, it is dis- 
cretionary with the court whether or 
not to set aside a nonsuit consented 
to before a referee. Cummings v. 
Swepson, 124 N. C. 579, 32 SE 966. 


Power of court to make its own 
conclusions see infra § 340. 


48. Omar Oil, etc., Co. v. Macken- 
zie Oil Co., 33 Del. 259, 138 A 392. 


Conclusiveness of findings of fact 
see supra § 189 


49. Benedict v. Cincinnati, 7 Oh. 
Dec. (Reprint) 261, 2 CincLBul 33. 


50. Tribal Dev. Co. v. Roff, 36 Okl. 
74, 125 P 1124. 


51. See infra § 340 note 7. 
52. See infra § 340 note 10. 


53. Kleine v. Catara, 14 F. Cas. No. 
7,869, 2 Gall. 61; Myers v. York, etc., 
R. Co., ny ew ses Cais. No. 9,997, 2 ‘Curt. 
28 [aff 18 How. 246, 15 L. ed. 380]; 
Hlectric Supply, etc., Conv: Conway 
Electric Light, ete., Co., 186 Mass. 
449, 71 NE 983; Com. v. Roxbury, 9 
Gray (Mass.) 451; Bigelow v. Newell, 
10 Pick. (Mass. ) 348; Morse v. Beers, 
51 Vt. 359; White v. White, 21 Vt. 250. 
See also Roosevelt v. Thurman, 1 
Johns. Ch. (N. Y.) 220 (holding that 
where a cause is referred, by consent 
of parties, to referees, two of whom 
are lawyers, it seems that the court 
will not interfere with their award 


tier 246, 15 L. ed. 380]. 


5. Frison v. De Peiffer, 83 Me. 71, 
21 3 746; Hall v. Decker, 51 Me. 31. 


56. Frison vy. De Peiffer, 83 Me. 71, 
21 A 746; Hall v. Decker, 51 Me. 31; 
Brown v. Clay, 31 Me. 518; Cutting 
v. Stone, 23 Vt. 571. 


[a] Where referee did not intend 
to decide according to rules of law.— 
Questions of law, decided by a referee, 
cannot be revised, if it does not ap- 
pear from his report that he intended 
to decide according to the rules of 
law, and he was not required by the 
rule of reference to do so. Cutting v. 
Stone, 23 Vt. 571. See also White v. 
White, 21 Vt. 250 (unless referee in- 
tending to follow the law mistook 
what the law was, his conclusions: 
of law are not reviewable). 

57. Cross references: 

Authority of referee to award costs 
see Costs § 413. 

Awarding costs as condition to grant- 
ing order setting aside report see 
infra § 297 notes 49, 50. 

eos omens as costs see Costs 


58. Kennedy v. McKone, 10 App. 
Div. 97, 41 NYS 577;. Jenkinson v. 
Harris, "97 Misc. 714, 59 NYS 548 (re- 
ferring to Code Civ. Proc. § 2718 as 
amended, giving the referee the right 
to adjudicate on costs). 

59. McBride v. Chamberlain, 26 
NYS 94 [aff 145 N. Y. 64, 41 NE 89]. 


60. Kennedy v. McKone, 10 App. 
Div. 97, 41 NYS 577. 

61. Domeyer v. Hoes, 99 App. Div. 
294, 90 NYS 1074. 

62. Stevens v. Weiss, 25 Misc. 457, 
55 NYS 562. 

63. Master’s report in equity see 
Equity § 777. 

64. Construction of: 


General verdict see Trial [388 Cyc 
1901]. 


Special verdict see Trial [38 Cyc 
1930]. 
65. Iowa.—Grundy Centre First 


Nat. Bank y. Moore, 83 Iowa 740, 48 
NW 1072. 
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tendment will be made in its favor.** 
strued so as to express the intent of the referee®? 
according to its fair import,®® and in connection with 
the order of reference,®® the prevailing party being 
entitled to the most favorable construction of the 
findings.*° It is not to be construed as strictly as a 
Where there are 
two or more reports they should be construed to- 


special verdict at common law.7! 


Mass.—Adams v. Brown, 7 Cush. 
220; Boyd v. Davis, 7 Mass. 359. 


N. Y.—Waugh v. Seaboard Bank, 
115 N. Y. 42, 21 NE 679; Smith v. 
* Deviliny 23) N.Y. 363 [aff 19) N.-Y. Su- 
per. 1]; Carman wv. Pultz, 21 N. Y. 547; 
Stowell v. Haslett, 5 Lans. 380; Hoyt 
Vo Hoyt, 21 N. Yo Super..512: 


N. C.—Carter v. Sams, 20 N. C. 321. 


Pa.—Leonard v. Smith, 162 Pa. 284, 
29 A 915; Berkheimer v. Geise, 82 Pa. 
64, 


S. C.—Greenville v. Earle, 80 S. C. 


321, 60 SE 1117. 


Vt.—Houghton y. Carpenter, 40 Vt. 
588; Way v. Way, 27 Vt. 625. 

[a] Thus: (1) In an action for the 
value of legal services, that the audi- 
tor states in both his original and 
additional reports that defendant in- 
troduced no evidence as to the value 
of plaintiff's services, and that the 
findings were made upon the evidence 
contained in depositions introduced 
by plaintiff, does not mean that the 
auditor took the depositions as con- 
clusive upon the value of the services 
without considering the circumstanc- 
es of the case, such as the assistance 
afforded plaintiff by. defendant’s other 
attorneys; his delay in furnishing his 
opinion, and the fact that it was of 
no value to defendant. Carpenter v. 
Gibson,.:82 Vt. 336, 73 A 1030. (2) 
Where, in an action for the value of 
legal serviceés, where defendant 
claimed that plaintiff did not give his 
opinion within.a reasonable time after 
he was employed,.the auditor’s report 
referred to defendant’s conduct from 
which plaintiff might have inferred 
that no immediate opinion was ex- 
pected, and also stated that “there is 
no evidence as to plaintiff's engage- 
ments during the time, nor ...as 
to the cause of plaintiff's delay in 
sending the opinion,” it would not be 
inferred that the auditor considered 
the absence of the evidence mentioned 
as favorable to plaintiff in the face of 
the fact that the burden was on him 
to show that his services were ren- 


dered within a reasonable time. Car- 
penter vy. Gibson, ~82 Vt. 336, 73 A 
1030. (3) In an action against a com- 


munity for services rendered to, and 
for a.share in, its property, a finding 
by the referee that plaintiff absented 
himself from the community, and 
omitted to perform his contract with 
it, and entered into a contract to serve 
outside parties instead of it, and per- 
formed his contract with them, and 
that the same was inconsistent with 
his obligation to the community, ac- 
eording to the terms of his contract 
with it, is in legal effect a finding that 
plaintiff had of his own volition with- 
drawn from the community, had sev- 
ered his contractual relations with it, 
and had assumed an attitude toward 
it which debarred him from further 
recognition as one of its members. 
Burt v. Oneida Community, 137 N. Y. 
346, 33 NE 307, 19 LRA 297. 


66. Cummings v. Tute, 50 N. 
ZI CarmManveve Le uUloZ, | aN 
Hoyt v. Hoyt, 21 N. Y. Super. 511. 


{a] Limitation of rule.—The rule 
that every reasonable intendment will 
be made in favor of the awards of 
referees only applies where every 
proper facility is afforded to all par- 
ties to appear and be heard. Cum- 


re, 
547; 


REFERENCES 


t will be eon- 


mings v. Tute, 50 N. H. 22. 


In appellate court see Appeal and 
Error § 2730. 

67. Smith vy. White, 1 B. Mon. 
(Ky.) 16; Waugh v. Seaboard Bank, 
115’°N. Y. 42, 21 NE 679; Greenville 
v. Earle, 80 S. C. 321, 60 SE 1117. 


68. Freeman vy. Burnham, 36 Conn. 
469; Keokuk County vy. Howard, 43 
Iowa 354; Hoyt v. Hoyt, 21 N. Y. Su- 
Der woull. 


[a] Thus a report that one of the 
parties is entitled to a certain sum 
implies that he is not entitled to in- 
terest thereon. Keokuk County vy. 
Howard, 43 Iowa 354. 


[b] Finding of referee, as a con- 
clusion of fact that an assignment 
was delivered in settlement of a pre- 
vious demand, and as a conclusion of 
law that it was not received in ex- 
tinguishment of an equal amount of 
indebtedness, may be construed to 
mean that it was received only as a 
Security. Hoyt v. Hoyt, 21 N. Y.,Su- 
per? SIL? 


69. See case infra this note. 


[a] Thus, where a reference is to 
ascertain from an accounting the 
amount necessary to be paid to take 
title to land, a finding “in the matter 
of account submitted” against plain- 
tiff “in the sum of ”? will be con- 
strued as a finding of the amount 
necessary for that purpose. Linder 
v. Whitehead, 125 Ga. 115, 53 SE 588. 


70. Waugh v..Seaboard Bank, 115 
N. Y. 42, 21.NE 679; Hill v. Grant, 46 
N. Y. 496; Stowell v. Haslett, 5 Lans. 
380 [mod on other grounds 57 N. Y. 
637]; Berkheimer v. Geise, 82 Pa. 64. 


[a] Thus: (1) Under a plea of 
tender, followed by payment of the 
amount tendered into court, an award 
in favor af plaintiff, ¢éven for a less 
amount, imports a finding against the 
tender for otherwise the award would 
have to be for the defendant. Berk- 
heimer v. Geise, 82 Pa. 64. (2) Where 
findings do not expressly negative an 
allegation of fraud in the complaint, 
and an inference that the referee has 
found on it affirmatively would con- 
tradict and destroy the whole theory 
on which he has determined the case, 
such an inference cannot be made. 
Stowell v. Haslett, 5 Lans. (N. Y.) 380. 


71. Carman v. Pultz, 21 N. Y. 547. 
72. Hazeltine v. Smith, 3 Vt. 535. 


73. Roth v. Colvin, 32 Vt.125. And 
see cases infra this note. 


{a] MIllustrations.—(1) In an ac- 
tion on a note given for an overdraft 
alleged by defendant to have been 
signed by defendant’s partner with- 
out authority, in which plaintiff does 
not plead estoppel, a statement by 
the referee preliminary to his finding 
that the partner had authority, that 
either ‘‘by negligent silence or con- 
sent” defendant allowed his partner 
to do that which he ‘“‘is not now in a 
position to object to,” does not make 
the finding one of an estoppel, in view 
of other statements in the report of 
the, referee indicating his cognizance 
of plaintiff's failure to plead an estop- 
pel. Grundy Centre First Nat. Bank 
v. Moore, 83 Iowa 740, 48 NW 1072. 
(2) A referee’s finding that a state- 
ment of account showed a credit to a 
contractor of an item not included in 
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gether.*? The report should be construed as an en- 
tirety,’*® particular findings being construed in the 
light of the other findings in the report’* and in hght 
of the evidence in the case.*® Although special find- 
ings of fact control general ones,*® the findings of 
fact will nevertheless be harmonized, if possible, to 
sustain the conclusions of law.77 
clusion of the referee is to be construed as involv- 


The general con- 


the contract, for extra work, without 
any express finding that it was liqui- 
dated, except for such statement, can- 
not be construed to find that this item 
was liquidated for the purpose of af- 
fecting the conclusiveness of a set- 
tlement of the account on a partial 
payment thereof, merely because one 
finding was that the statement of ac- 
count was “a correct, truthful, and 
undisputed account” of all the deal- 
ings between the parties, except as to 
two other items named, where the ref- 
eree explicitly declares that no other 
account of the transactions was ever 
had or stated between the parties. 
Chicago, etc., R. Co. vy. Clark, 178 U. S. 
353, 20 SCt 924, 44 L. ed. 1099. 

74... Reitz vi. Reitz, -80 N. -¥. 538 
[rev 14 Hun 536]; Smith v. Devlin, 
23 N. Y. 363 [aff 19 N.-Y. Super. 1]; 
Leonard v. Smith, 162 Pa. 284, 29 A 


915; Demeritt v. Parker, 82 Vt. 59, 71 
A’ $33. 
[a]. Thus: (1) A finding in a suit 


to enjoin trespass on land that the 
complainant had no title to the dis- 
puted land and did not acquire the 
same by adverse possession, although 
in terms applicable to the whole land 
in dispute, must be construed not to 
apply to a strip of land of which oth- 
er findings showed that complainant 
did have adverse possession. Demer- 
itt v. Parker, 82 Vt. 59, 71 A 833. (2) 
A finding by a referee, stated by the 
referee as one of fact, that there 
has been no surrender of a _ lease 
should be construed by the help of the 
finding of law as meaning only that 
there has been no surrender by writ- 
ing. Smith v. Devlin, 23 N. Y. 363 [aff 
19 N. Y. Super. 1]. (3) Where a com- 
plaint, in an action to have certain 
lands purchased by an agent adjudged 
to be held by him in trust, alleges in 
substance that the purchase was 
made by defendant with the money 
of the principal, and that the deed 
was taken by defendant in his own 
name without the knowledge or con- 
sent of the principal, and the evidence 
establishes the allegations, and de- 
fendant denies such allegations, and 
the referee finds that the land was 
bought for the principal with the 
money of the principal, the finding 
necessarily implies an absence of con- 
sent or knowledge that the agent 
should take title absolutely in his 
own name. Reitz v. Reitz, 80 N. Y. 
538 [rev 14 Hun 536]. 


75. Omar Oil, etc., Co. v. Mackenzie 
Oil Co;,83) Del. 259, 138 A 392. 


[a] Thus a referee’s finding that 
the purchaser of oil properties could 
have known oil production from an 
investigation which he made, is not 
a finding or conclusion that the pur- 
chaser was not induced to buy by al- 
leged false representation as to pro- 
duction. Omar Oil) etes Co. v2 Mac- 
kenzie* Oil Co., 33 Del. 259, 138 A 892: 


76. Gillis v. Cobe, 177 Mass. 584, 
59 NE 455; Bennett v. Buchan, 76 N. 
Y. 386; Phelps! v. Vischer, 50) INw hy. 
69, 10 AmR 433. 

[a] General finding does not annul 


special finding.—Gillis vy. Cobe, 177 
Mass. 584, 59 NE 455. 


77. Ouderkirk v. Bayless Pulp, etce., 
Co.,) 199) Nix Ye 866, 92ND 798. 


fa] Thus the distinct finding by 
a referee that when a person entered 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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ing a finding on all the material questions, although 
such a finding be not expressed in terms.‘* Where 
the report is against one of two or more coparties, it 
amounts to a finding in favor of the others.7° Find- 
ings of facts in an action against two defendants will 
not support a judgment against both where they 
show a separate liability of only one defendant.®°® 
Where certain items are allowed and others are not 
referred to, the failure to allow those not mentioned 
is an adjudication against them,*! but a finding that 
the referee is unable affirmatively to find a particu- 
lar fact is not a finding that such fact does not ex- 
ist.8*. Where the auditor details facts and cireum- 
stances in his report, and then states “from the 
facts and circumstances above stated, I find,” etce., 
the report is construed that the auditor based his 
finding wholly upon the facts and circumstances 
stated in the report.*° The court may examine ac- 
counts and documents presented before the referee 
to ascertain the grounds of his decision,** but a 
patent ambiguity cannot be obviated by proof of 
the meaning of the referees.®° 


into a contract for the purchase of 89. 


REFERENCES 


See cases infra this note; 
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Construction as finding of fact or law. In a suit: 
in which both parties pray for an accounting, and no 
issues of fact or law are raised by the pleadings, a 
finding by the referee of a balance in favor of one 
of the parties is one of fact rather than law.8® A 
statement in the report that the referee is “of the 
opinion” from other facts found, followed by his 
conclusion, may be construed to be a finding.*? 


[§ 194] J. Trial after Report**—1. In General. 
In some jurisdictions local practice permits of a trial 
of the issues in the case by a Jury or by the court 
on the coming in of the referee’s report.6° When a 
case involving an inquiry into accounts is referred 
to an auditor as an ordinary step preliminary to 
the trial, on the filing of the auditor’s report it is 
diseretionary with the court to hear and settle the 
case either with or without the aid of a jury.°° 

[§ 195] 2. Report as Evidence®!—a. Admissibil- 
ity. Subject to the necessity for confirmation in 
some jurisdictions,°* where a trial is had after the 
reference and the return of a report, the report is 
admissible in evidence,®? it sometimes being a mat- 


and{ Sullivan, 173 Mass. 1, 53 NE 143; 


stock, he had no knowledge of a prior 
option for its purchase by another 
does not necessarily contradict a find- 
ing that, on the day of the contract 
such notice came to the person first 
mentioned, and the findings will be 
reconciled by referring the second 
finding to a later time in the day. 
Ouderkirk v. Bayless Pulp, ete., Co., 
199 N. Y. 366, 92 NE 798. 


78. Grant v. Morse, 22 N. Y. 323; 
Gibson v. Stetzer, 3 Hun (N. Y.) 539. 


{a] Thus a general conclusion of a 
referee that a defendant is entitled to 
judgment for the possession of cer- 
tain premises will be held to embrace 
whatever finding of fact is essential 
to it. Gibson v. Stetzer, 3 Hun (N. 
Y.) 539. 

79. Lentz v. Stroh, 6 Serg. & R. 
(Pa.) 34. 

80. Ives v. O’Brien, 33 Mich. 175. 

81. Griffiths v. Reimert, 24 Kan. 
PHS SONGS NA SRan horny he ed ise Orseer't he 


82. McKeen vy. Converse, 68 N. H. 
1738, 39 A: 435. " 

[a] Finding by referee that he is 
unable affirmatively to find that a 
notice, given in an impounding pro- 
ceeding, was given within the statu- 
tory time is not a finding that the 
notice was not given in time. Mc- 
Keen vy. Converse, 68 N. H. 173, 39 A 
435. 


83. Briggs v. Briggs, 46 Vt. 571. 


84. Hurst v. Hurst, 12 F. Cas. No. 
6,930, 1 Wash. C, C. 56. 


85. Stanley v. Southwood, 5 Leg 
&InsR (Pa.) 4. 

86. Blun v. Mayer, 189 N. Y. 153, 
81 NE 780. 


87. Roth v. Colvin, 32 Vt. 125. 


[a] Thus a statement by the ref- 
eree in his report that he was of the 
opinion from stated facts that the 
plaintiffs ought, in good faith towards 
defendant, to have inquired before 
they took the notes from C, whether 
defendant had authorized the making 
of them, and that they were wanting 
in diligence in not inquiring of de- 
fendant or C whether or not they were 
accommodation notes, is considered as 
the decision of the referee of ques- 
tions of fact. Roth vy. Colvin, 32 Vt. 
125. 


88. Trial on exceptions see infra 
§§ 342-353. 


Trial after setting aside report see 
infra § 341. 


[53 C. J.—44] 


infra §§ 195-198. 


{a] In New Hampshire.—(1) Aft- 
er the report of the referee in a com- 
pulsory reference of a case triable by 
jury, either party may elect to have 
the case tried by a jury. Maleham vy. 
Cook, 55 N. H. 450 (statute); King v. 
Hutchins, 26 N. H. 139. (2) To obtain 
a continuance for the purpose of hav- 
ing the case tried by a jury, the party 
must file an affidavit showing in what 
particulars he expects to change the 
results. Maleham vy. Cook, supra. (3) 
The affidavit for a continuance is not 
necessarily a specification of the mat- 
ters which the party wants tried be- 
fore the jury and to which he is re- 
stricted (Norton v. Hazelton, 45 N. H. 
240); (4) but the court has the power 
to direct the parties to file specifica- 
tions of the matters in the referee’s 
report which they expect to change 
(Norton v. Hazelton, supra), (5) and 
on the trial the parties will be con- 
fined to such specifications (Norton v. 
Hazelton, supra). (6) Any objections 
to the form of the affidavit or state- 
ment must be made before proceeding 
to trial. Dole v. Erskine, 37 N. H. 
316. (7) The report is a proper sub- 
ject of comment by the attorneys in 
their argument to the jury. Chesley 
v. Chesley, 37 N. H. 229. 


90. Moore v. Jacobs, 182 Mass. 482, 
65 NE 847. 


5 91. Trial on exceptions see infra 
349. 


92. McNair’ v. Gourrier, 40 La. 
Ann. 353, 4 S 310 (homologation); De- 
ment v. Stonestreet, 1 Md. 116. 


Prd hg ie had Pas report see infra § 


93. Veneri v. Draper, 22 F. (2d) 
33; Wilson v. American Circular 
Loom Co., 187 Fed. 840, 109 CCA 600 
(speaking of Massachusetts prac- 
tice); Barry) v. Barry, 2 EF. Cass No- 
1,060, 8 Cranch C. C. 120 (holding that 
only so much of the report of an audi- 
tor is admissible as states the items 
claimed by either party and objected 
to by the other); Boston Box Co. v. 
Shapiro, 249 Mass. 373, 144 NE 233; 
Jean v. Cawley, 218 Mass. 271, 105 
NE 1009; . Welch v. McNeil, 214 Mass. 
402, 101 NE 985; Hunneman vy. Phelps, 
199 Mass. 15, 85 NE 169; Collins v. 
Poole, 190 Mass. 599, 77 NE 484; Lev- 
erone v. Arancio, 179 Mass. 439, 61 
NE 45 (holding that objections to an 
auditor’s report cannot be taken at 
the trial by a motion to strike out cer- 
tain portions thereof); Connolly v. 


Peaslee v. Ross, 143 Mass. 275, 9 NE 
657; Lowe v. Pimental, 115 Mass. 44; 
Lincoln v. Taunton Copper Mfg. Co., 
9 Allen (Mass.) 181; Pickering v. 
Frink, 62 N. H. 342; Blodgett v. Cum- 
mings, 60 N. H. 115; Shepardson v. 
Perkins, 60 N. H. 76; Smith v. Hill, 
(Tex. Ciy. A.) 12 SW (2d) 233; Cook 
v. Liberty Pipe Line Co., (Tex. Civ. 
A.) 281 SW 221; Lumpkin v. Jaquess, 
31 Tex. Civ. A. 10, 71 SW 618; Moore 
v. Waco Bldg. Assoc., 9 Tex. Civ. A. 
404, 28 SW 1033. 


[a] Findings on account annexed 
to report.—Boston Box Co. v. Shapiro, 
249 Mass. 373, 144 NE 2338. 


[b] By confessing part of claim 
defendant cannot prevent the admis- 
sion of the report in evidence. Pick- 
ering v. Krink, 62 N. H. 342: 


[c] Where motion to recommit re- 
port denied, and no exception taken, 
an objection at the trial to the admis- 
sion of the report on the ground that 
the conclusions of the auditor were 
not warranted, on the competent evi- 
dence admitted and the facts found 
was rightly overruled. Jean v. Caw- 
ley, 218 Mass. 271, 105 NE 1009. 


[d] Under void statute.—An 
agreement to refer a case to an au- 
ditor is not an agreement that his re- 
port may be used as evidence in the 
trial of the case to the jury, if the 
provision of the statute making it 
evidence is void. Francis v. Baker, 
11 R. I. 103, 23 AmR 424. 


[e] As dependent on court in 
which action tried.—The report of an 
auditor appointed by any court in 
which an action is pending follows 
the case wherever it goes, and, when 
pertinent to the issue on trial, is ad- 
missible in whatever court the trial 
takes place. Collins v. Poole, 190 
Mass. 599, 77 NE 484. 


{f] Minority report, made by one 
of three auditors to whom a cause 
was referred, is not admissible in evi- 
dence on the trial of the action. Lin- 
coln v. Taunton Copper Mfg. Co., 9 Al- 
len (Mass.) 181. 


{[g] Depositions as part of report. 
—Where a cause has been referred to 
an auditor under Comp. L. § 4197, dep- 
ositions taken by the auditor and re- 
turned into court with his report, but 
not attached to or forming a part of 
it, cannot be used as evidence on the 
trial of the cause in the circuit court, 
the account stated, and nothing else, 
being made evidence by the statute. 
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‘ter for the ecourt’s diseretion.®* 


erroneous conclusions of law.®7 


of the case, 


It need not, how- 
ever, be offered in evidence if the parties do not so 
desire,®° unless the court so directs.?°® 
may be admitted in evidence even though it contains 
Nevertheless such 
portions of the report as are outside of the order of 
reference or pleadings cannot be considered as evi- 
dence by the jury,®® nor can such findings in the re- 
port as are based upon inadmissible evidence.®® 
a part of the report containing a general statement 
with findings relevant to questions 
presented by the pleadings, although not included in 
the issues framed for the jury, is admissible in evi- 


REFERENCES 
Testimony of 


The report | ence.” 


But 
dence. 


dence to enable the jury to understand the ease.t 


Beard v. Spalding, 12 Mich. 309. 


Ch] Constitutionality.—Allowing 
report to be introduced in evidence is 
not a violation of the Seventh Amend- 
ment to the federal constitution. Ve- 
neri v. Draper, 22 F. (2d) 33. 


[i] Objections to admissibility.— 
(1) Where parties agree that an au- 
ditor may state the evidence on which 
he founds his report, and he states in 
his report only the substance of the 
evidence, his report may be used as 
evidence, on the trial, by the party in 
whose favor it is made. The other 
party, if he suppose any material evi- 
dence to be omitted in the report, 
should apply to the auditor, before 
the trial, to supply the omission. 
Com. v. Cambridge, 4 Mete. (Mass.) 
35. (2) The objection that the con- 
clusions of an auditor’s report are 
based upon incompetent evidence can- 
not be made for the first time at the 
trial, but must be raised by motion to 
recommit. Winthrop v. Soule, 175 
Mass. 400, 56 NE 575. (8) It is no 
ground of. exception to the admission 
in evidence that the auditor appointed 
a time and place for the hearing which 
were not convenient to the counsel of 
the party excepting, as the counsel 
of the other party knew. Cheshire v. 
Howland, 13 Gray (Mass.) 321. 


{j] Getter written by a referee 
in an action on a claim against the 
District of Columbia to an assistant 
attorney in the department of justice 
cannot be received in evidence as a 
referee’s report on the case, when the 
letter was written to him in pursu- 
ance of his employment by the attor- 
ney-general of the United States, and 
not as referee. District of Columbia 
v. Talty, 182 U. S. 510, 21 SCt 896, 45 
L. ed. 1207. 


[k] Waiver of objection.—By as- 
senting to a reference a party waives 
objection to the use of the referee’s 
report as evidence in the jury trial. 
Smith v. Fellows, 58 N. H. 169; De- 
verson v. Eastern R. Co., 58 N. H. 129; 
Parker v. Burns, 57 N. H. 602. 


94: St.- Raul FE. &\-M. Ins... Co. Vv. 
American Food Products Co., 21 F. 
(2d) 733; Greene v. Corey, 210 Mass. 
536, 97 NE 70; Robson v. Jones, 33 
Tex. 324. 


[a] Discretion of court.—(1) 
Where the court rejects the report 
of an/auditor, and submits the case 
to a jury, it is within its discretion 
to refuse to permit the report to be 
read in evidence. Robson v. Jones, 
83 Tex. 324. (2) Paragraphs of the 
auditor’s report, showing his rulings 
upon certain requests, were properly 
excluded as evidence for the jury, 
where they might have been confused 
with the court’s rulings: Greene v. 
Corey, 210 Mass. 536, 97 NE 70. 


95. Chesley v. Chesley, 37 N. H. 
229. 

96. Clark v. Fletcher, 1 Allen 
(Mass.) 53. 


[a] Reading all of report.—A 
party who introduced an auditor’s re- 
port at the trial and relies on any 
part of it as evidence may be prop- 
erly required to read the whole report, 
but is not thereby precluded from 
controlling by other evidence the 
prima facie case made by the audi- 


tor’s report in other respects. Fogg 
v. Farr, 16 Gray (Mass.) 396. 

97. Shepardson y. Perkins, 60 N. 
H. 76. 

98. Boston Box Co. v. Shapiro, 249 


Mass. 373, 144 NE 233; Flint v. Hub- 


bard, 1 Allen (Mass.) 252; Bartlett 
v. Trefethen, 14 N. H. 427 (holding 
that an auditor’s report, including 


other matters than a statement of the 
account between the parties, is not 
competent evidence); Barkley v. Tar- 
rant County, 53 Tex. 251. 


[a] Effect of amendment of plead- 
ings.—An auditor’s report is compe- 
tent evidence of facts stated in it 
which are objected to before him as 
not admissible under the answer, if 
the answer, after the return of the 
report, and before trial, is amended 
by leave of court, so as to meet the 


objection. Washington County Mut. 
Ins. Co. v. Dawes, 6 Gray (Mass.) 
376. 


Mode of objecting to report as evi- 
dence see infra this section note 3. 


99. See case infra this note. 


[a] Evidence not reported.—bHx- 
ceptions to portions of auditor’s re- 
port admitted in evidence, when ad- 
dressed to alleged immaterial evi- 
dence which was not reported, were 
not within Gen. L. c 221 § 56, provid- 
ing for exclusion of auditor’s finding 
based on inadmissible evidence. Di- 
rector Gen. of Railroads v. Hastern 
SS. Lines, 245 Mass. 385, 139 NE 823. 


1. Buck v. Hall, 170 Mass. 419, 49 
NE 658. 


2. Nutt v. Thompson, 69 N. C. 548. 


[a] Rule applied.—The examina- 
tion of a witness before a referee, 
which was taken in the presence of 
the parties to the suit and signed by 
the witness who has since died, may 
be read as evidence on the trial of 
the suit in which such examination 
pa Nutt v. Thompson, 69 N. 


3. Jackson, etc., Co. v. Fuller, 226 
Mass. 441, 115 NE 766; Jean v. Caw- 


ley, 218 Mass. 271, 105 NE 1009; Sul- 
livan v. Arcand, 165 Mass. 364, 148 
NE. 198; Collins v. Wickwire,> 162 


Mass. 148, 38 NE 365; Briggs v. Gil- 
man, 127 Mass. 530; Fair v. Manhat- 
tan Ins. Co., 112 Mass: 320. 


[a] Thus where there was no mo- 
tion to recommit a report to an aydi- 
tor for change or modification, though 
defendant objected to certain findings, 
the whole report was admissible in 
evidence. Jackson, etc., Co. v. Fuller, 
226 Mass. 441, 115 NE 766. 


[$§ 195-196 


deceased witness may be received 


where properly a part of the record of the refer- 


Objections to report. An objection to findings in 
the report should be raised before the trial by. mo- 
tion to recommit and not by objection at the trial 
to the introduction of the report in evidence.* 


[§ 196] b. Effect and Weight of Report as Evi- 
As is sometimes provided by statute,* when 
the report is introduced in evidence, it is prima facie 
evidence of the correctness of the findings and facts 
contained therein,® sufficient for a verdict or judg- 


' 


Findings based on incompe- 


b 
bt 218 


tent evidence.—Jean v. Cawley, 
Mass. 271, 105 NE 1009. 


[ec] Report in excess of referee’s 
authority.—Fair v. Manhattan Ins. 
Co, 312: Mass. 320. 


Consideration of improper findings 
by jury see supra notes 98-1. 


4. See statutory provisions. 


[a] Application of statutes.—(1) 
Code § 3097, providing that an audi- 
tor’s report is prima facie evidence 
of the truth, does not apply where 
the report is made after hearing but 
one side. Cutliff v. Boyd, 72 Ga. 302. 
(2) Auditor’s report that defendant 
trust company paid plaintiff's money 
on a forged check was prima facie 
evidence of liability to plaintiff, on 
which judgment could be entered in 
accordance with his conclusion, un- 
der Gen. L. c 231 § 56. Grow v. Pru- 
dential Trust Co., 249 Mass. 325, 144 
NE 93. (8) Under Gen. St. c 121 § 
40, making the report of an auditor 
prima facie evidence upon the mat- 
ters referred to in such report, it is 
prima facie evidence both of the re- 
sult of the accounts and of the facts 
and inferences stated, even though in- 
cluding a finding upon the general 
question of defendant’s liability. 
Holmes v. Hunt, 122 Mass. 505, 23 
AmR 3881. 


Constitutionality of statutes see 
Juries § 170 note 55 [a]. 


5. U. S.—Newark F. Ins. Co. v. 
Bisbee Linseed Co., 33 F. (2d) 809; 
Arizona Commercial Min. Co. v. Casey, 
32 EF. (2d) 288; Veneri v. Draper, 22 
RF. (2d) 33. 


Ga. thur v. Gordon County, 67 
Ga. 220; Roberts v. Summers, 47 Ga. 
434; Camp v. Mayer, 47 Ga. 414. 


Me.—Harmon v. Mathis, 121 Me. 
576, 116 A 25; Howard v. Kimball, 65 
Me. 308. 


Mass.—Marshall v. Williston, 256 
Mass. 147, 152 NE 227; Greenburg v. 
Stoehrer, etc., Corp., 250 Mass. 410, 
145 NE 824; King v. Freedman, 239 
Mass. 560, 132 NE 367; Title Guaran- 
ty, etc, Co, v. Ley, 238 Mass. 113, 
130 NE 73; Adams v. Hayden, 236 
Mass. 454, 128 NE 798; Barrell v. 
Paine, 236 Mass. 157, 128 NE 17; 
Sherry v. Littlefield, 332 Mass. 220, 


122 NE 300; Farnham v. Lenox Mo- 
tor Car Co., 229 Mass. 478, 118 NE 
874; Payne v. Dexter, 211 Mass. 1, 97 


NE 77; Driscoll v. Northbridge, 210 
Mass. 151, 96 NE 59; Wakefield v. 
American Surety Co., "209 Mass. 173, 
95 NE 350; Beach, etc., Co. v. Ameri- 
ean Steam’ Gauge, etc., Mfg. Co., 208 
Mass. 121, 94 NE 457; Tobin v. Kells, 
207 Mass. 304, 98 NE 596; Jenks v. 
Liverpool, ete., Ins. Co., 206 Mass. 591, 
92 NE 998; Chelmsford Raye Conv 
Shepard, 206 Mass. 102, 92 NE 75; 
Fisher v. Doe, 204 Mass. 34, 90 NE 
592; Anderson v. Metropolitan Stock 
Exch., 191. Mass. 117, 77 NE 706; Car- 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


§ 196] 


ment in accordance therewith,® unless successfully 
attacked for errors of law or fact,’ unless the facts 
stated in the report are insufficient to support the 
conclusions® or are so inconsistent as to neutralize 
themselves,® or unless there is other evidence either 
in the report or outside it to control the findings.?° 
As to a matter as to which documentary evidence 
and witnesses were introduced before the court, the 
findings of the referee are not conclusives+ The 
effect of the report as prima facie evidence is not de- 
stroyed as to uncontested findings by the introdue- 
tion of evidence to disprove some of the findings.?? 
It is the finding of facts alone, however,!* provided 
they are within the scope of the order of refer- 
ence,’* that have character as prima facie evidence 
unaffected by the conelusions of law arrived at by 
the auditor from such findings*® or by erroneous rul- 
ings of law;!° where the conclusion of the report in 
favor of one side is in substance a ruling of law, 
which is wrong, the report nevertheless retains its 
character as prima facie evidence,'? and if there is 
no other evidence in the case, a verdict may be di- 
roll y. Carroll, 188 Mass. 558, 74 NE 6. 


913; Phillips -v. Cornell, 133 Mass.|116 A 25; 
546; Ford v. Burchard, 130 Mass. 424; 


REFERENCES 


Harmon v. Mathis, 121 Me. 576, 
Co., 249 Mass. 325, 144 NE 93; 
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rected contrary to the rulings of the auditor on mat- 
ters of law and in conformity to his findings of 
fact.18 Where the report, although not introduced 
in evidence,?® is not controverted by the parties, nor 
overthrown by the jury, the court must nevertheless 
be guided by the report in its rendition of judg- 
ment.?° While the facts found must govern in the 
absence of other evidence,?! conclusions of the ref- 
eree based thereon do not, the judge having the right 
to make different conclusions warranted by the stat- 
ed facts,?? although if no evidence is introduced to 
rebut the report, the verdict or judgment must be 
in accordance with the report?*® if only one conclu- 
sion is possible from the report as a matter of law.** 
On the other hand, if the report shows facts war- 
ranting more than one inference, the court or jury 
may draw therefrom an inference different from that 
of the auditor,?° and it is improper for the court to 
direct a verdict in accordance with the conclusions 
of the referee.2®° Where there is reported the sub- 
stance of all the evidence taken by the referee, which 
is insufficient to support the findings, a ruling to such 


Lyons v. Ricker, 128 Mass. 452; New- 
ell v. Chesley, 122 Mass. 522; Hutch- 
ison v. Tucker, 121 Mass. 402; Lowe 
v. Pimental, 115 Mass. 44; Nolan v. 
Collins, 112 Mass. 12; Peru Steel, etc., 
Co. v. Whipple File, etc., Mfg. Co., 
109 Mass. 464; Crafts v. Crafts, 13 
Gray 360; Morgan v. Morse, 13 Gray 
150; Leathe v. Bullard, 8 Gray 545 
(holding that the report of an audi- 
tor is prima facie evidence of the 
facts found by him, even if he re- 
ports the evidence in detail on which 
his finding is based); Rich v. Jones, 
9 Cush. 329; Locke v. Bennett, 7 Cush. 


445; Barnard v. Stevens, 11 Metce. 
297; Taunton Iron Co. v. Richmond, 
8 Mete. 434; Paine v. Ball, 3 Mass. 
235. 

Mo.—Rall v. McCrary, 45 Mo. A. 
365. 


N. H.—Shepardson vy. Perkins, 60 
NOEL 76; > Lull -v. Cass, 43: N. H. 62; 
Stone v. Aldrich, 43 N. H. 52; Shoutee 
v. Swindles, 37. .N. H. 559; Chesley 
v. Chesley, 37 N. H. 229; Mathes v. 
Bennett, 21 N. H. 188; Bellows v. 
Woods, 18 N. H. 305. 


N. J.—-Boody v. Pratt, 64 N. J. L. 
281,45 A 598. 


Tex.—Eagle Mfg. Co. v. Hanaway, 
90 Tex. 581, 40 SW 13; Hutton v. 
Graham, (Civ. A.) 140 SW _ 1185; 
Moore v. Waco Bldg. Assoc., 9 Tex. 
Civ. A. 404, 28 SW 1033. 


W. Va.—State v. Barnes, 52 W. Va. 
85, 43 SE 131. 


See also Gagnet v. New Orleans, 
23 La. Ann. 207 (report of expert has 
weight as testimony where not ob- 
jected to). 

[a] Witnesses need not be called 
by an auditor appointed to determine 
losses under use and occupation poli- 
cies in order to make his report prima 
facie evidence of facts stated therein. 
Newark F. Ins. Co. v. Bisbee Linseed 
Co., 33 F. (2d) 809. 


[b] Failure to report all evidence. 
—Where the auditor, in connection 
with his findings, reported evidence, 
but the report did not include all of 
the evidence on which the findings 
were based, the report in such cir- 
cumstances is prima facie evidence, 
and the findings must stand, unless 
either in the report or outside there 
is evidence to control them. Title 
Guaranty, ete., Co. v. Ley, 238 Mass. 
113, 130 NE 73. ; 


v. Boston Wharf Co., 220 Mass. 397, 
107 NE 990, LRA1915D 725, AnnCas 
1917A 445; White v. Hale, 208 Mass. 
94, 94 NE 259. 


[a] Where defendant puts in no 
evidence of facts, and raises no ques- 
tions of law at trial, he cannot except 
on appeal to the findings of the court. 
White v. Hale, 208 Mass. 94, 94 NE 
259. 

{b] Thus in an action by a sub- 
contractor who furnished plumbing, 
etc., for a building, it was proper to 
refuse to rule as a matter of law that 
he was entitled to recover on certain 
items where the auditor’s report was 
in evidence and there was no subsid- 
jiary fact found by him inconsistent 
with his general finding for defend- 
ant. Johnson v. Norcross Bros. Co., 
209 Mass. 445, 95 NE 833. 

7. Harmon v. Mathis, 121 Me. 576, 
116 A 25. 

8. Hecht v. Boston Wharf Co., 220 
Mass. 397, 107 NE 990, LRA1915D 
725, AnnCasl1917A 445. 

9. Hecht v. Boston, etc., Co. supra. 

10. Solomon vy. Boylston Nat. 
Bank, (Mass.) 169 NE 518; Hellier v. 
Achorn, 255 Mass. 278, 151 NE 305, 
45 ALR 788; Greenburg v. Stoehrer, 
ete., Corp., 250 Mass. 410, 145 NE 824; 
King v. Freedman, 239 Mass. 560, 132 
NE 367. 

Impeachment of report see infra § 
V9. 

[a] MIllustration.—Plaintiff’s tes- 
timony that he did not remember 
whether he gave proxy would not 
control a definite finding of auditor 
that he gave it. Hellier v. Achorn, 
255 Mass. 278, 151 NE 305, 45 ALR 
788. 

11. U.S. v. Noel Constr. Co., 1 F. 
(2d) 446. 

12. King v. 
316, 101 A 724. 

13. McDonald v. Dabney, 161 Ga. 
711, 132 SE 547; Fisher v. Doe, 204 
Mass. 34, 90 NE 592. 

14. Marshall v. Williston, 
Mass. 147, 152 NE 227. 


15. Fisher v. Doe, 204 Mass, 34, 90 
NE 592, 


16. Fisher v. Doe, supra. 
17. Fisher v. Doe, supra. 
18. Fisher v. Doe, supra. 


19. Necessity for introducing re- 
port in evidence see supra § 195. 


Thompson, 116 Me. 
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20. Chesley v. Chesley, 37 N. H. 
Grow v. Prudential Trust | 229. 
Hecht| 21. Ryan v. Whitney, 257 Mass. 


218, 153 NE 449. 


22. Fisher v. Drew, 247 Mass. 178, 
141 NE 875, 30 ALR 798. 


[a] Conclusions alone cannot sup- 
port a verdict, but they must be con- 
sidered together with the rest of the 
report in determining whether the 
evidence in the report is sufficient to 
sustain the finding. Moore Spinning 
Co. v. Boston Ice Co., 210 Mass. 364, 
97 NE 62. 


23. Solomon vy. Boylston Nat. Bank, 
(Mass.) 169 NE 518; King v. Freed- 
man, 239 Mass. 560, 132 NE 367; Bar- 
rell v. Paine, 236 Mass. 157, 128 NE 
17; Farnham y. Lenox Motor Car Co., 
229 Mass. 478, 118 NE 874; Wakefield 
v. American Surety Co., 209 Mass. 
173, 95 NE 350; Phillips v. Cornell, 
133 Mass. 546; Bradford v. Stevens, 
10 Gray (Mass.) 379. But see Him- 
mel v. Levenstein, 132 Md. 317, 103 
A 848 (in an employee’s action for 
compensation under a commission 
contract wherein the amount due had 
been reported by an auditor, an in- 
struction that the auditor’s report 
was prima facie correct, and should 
not be changed unless the jury were 
satisfied of its incorrectness by a fair 
preponderance of the evidence, was 
erroneous). 


24 Lincoln Inv. Co. v. James, 260 
Mass. 541, 157 NE 698; King v. Freed- 
man, 239 Mass. 560, 132 NE 367; Bar- 
rell v. Paine, 236 Mass. 157, 128 NE 
17; Driscoll v. Northbridge, 210 Mass. 
151, 96 NE 59; Wakefield v. Ameri- 
oe Surety Co., 209 Mass. 173, 95 NE 


[a] Thus inferences of fact, which 
could reasonably be drawn from evi- 
dence in favor of auditor’s general 
conclusion, will be presumed to have 
been so drawn by him, and, if they 
are sufficient to sustain his final con- 
clusion, judgment will be rendered 
accordingly, where his report is the 
only evidence offered. Grow v. Pru- 
dential Trust Co., 249 Mass. 325, 144 
NE 93 (Gen. L. c 231 § 56); Peru 
Steel, etc., Co. v. Whipple File, etc., 
Co., 109 Mass. 464. 


25. King v. Freedman, 239 Mass. 
560, 1382 NE 367; Fisher v. Doe, 204 
Mass. 34, 90 NE 592; Wirth v. Kuehn, 
191 Mass, 51, 77 NE 641; Peru Steel, 
ete., Co. v. Whipple File, etc., Co., 109 
Mass. 464. 


26. Fisher v. Doe, 204 Mass. 34, 90 
NE: 592. 
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effect is proper.?* 


port.?§ 


[§ 197] c. Impeachment of Report. 
may impeach the report?® either by new evidence 
outside that reported®® or by the evidence reported 
The referee’s own testimony or ad- 
mission, however, cannot be introduced to impeach 


by the referee.*? 


his report. 


Burden of proof is not shifted by the introduction 
of the report in evidence,*®* except that it is neces- 
sary for the objector to proceed to overcome the 
effect of the report as prima facie evidence.** 
Proper 
should be given the jury as to the use and effect of 
the report, especially where it has been excepted to 


[$ 198] 3. Instructions.*° 


27. Jean v. Cawley, 218 Mass. 271, 
105 NE 1009. 


28. Paul v. Wilbur, 189 Mass. 48, 
75 NE 68. 

29. Johnson vy. Kimball, 172 Mass. 
398, 52 NE 3886; Kendall v. Weaver, 
1 Allen (Mass.) 277. 

30. Keaton v. Mayo, 71 Ga. 649; 
Fletcher v. Powers, 131 Mass. 333 


(holding that in suit for the conver- 
Sion of chattels, plaintiff is not pre- 
cluded from putting in evidence of 
their value by the fact that he offered 
no evidence on this point before an 
auditor to whom the case had been 
referred); Somers v. Wright, 114 
Mass. 171 (holding that in an action 
to recover for goods sold and deliv- 
ered which had been referred to an 
auditor for report, the introduction 
of the auditor’s report cannot exclude 
other competent evidence, whether re- 
ceived before such auditor or not, 
although the report shows that the 
evidence was rejected by. the audi- 
tor at the hearing before him); Al- 
len v. Hawks, 11 ,Pick. (Mass.) 359; 
Com. v. Cambridge, 4 Metc. (Mass.) 
35; Shepardson vy. Perkins, 60 N. H. 
76; Lull v. Cass, 43 N. H. 62 (hold- 
ing that a party reading in evidence 
on the trial an auditor’s report pre- 
viously made may introduce evidence 
in addition to it, and prove items 
not allowed by the auditor); Hutton 
v. Graham, (Tex. Civ. A.) 140 SW 
1185. See Morris v. Lemp, 13 Ida. 
116, 88 P 761 (testimony not produced 
before the referee may be introduced 
at the trial). 


[a] Consideration of all evidence. 
—‘‘We take it that, even when no ex- 
ceptions are filed to an auditor’s re- 
port and plaintiff introduces other 
testimony, the effect of which is to 
negative the report, and submits the 
ease to the court on all the testimo- 
ny, he is in no position to complain 
if the court considers all the testimo- 
ny and gives effect to what it devel- 
ops.” Hutton v. Graham, (Tex. Civ. 
A.) 140 SW 1185, 1186. 


31. Keaton v. Mayo, 71 Ga. 649; 
Com. v. Cambridge, 4 Metc. (Mass.) 
35. 

[a] Restatement of rule.—(1) 
Where an auditor’s report in favor 
of one party states particular facts 
from which a conclusion in favor af 
either party may be inferred, the ju- 
ry, from those facts, without other 
evidence, may give a verdict against 


the conclusion of the auditor. Hmer- 
son vy. Patch, 129 Mass. 299. (2) An 
auditor’s general finding, although 


On the trial it is sufficient if 
plaintiff makes out a case by facts outside of the 
referee’s report, although he is not entitled to re- 
cover on the facts and evidence stated in the re- 


REFERENCES 


Hither party 


thereto.*! 


instruetions 


prima facie evidence warranting a 
verdict in accordance therewith, may 
be overcome by the particular facts 
and the evidence stated in his report 
and justifying a different conclusion. 
Blackington v. Johnson, 126 Mass. 21. 

[b] Illustration.—In an action to 
recover payments on “short’’ sale 
transactions, the auditor’s finding 
that plaintiff expected and intended 
defendants to make actual sales and 
purchases for him do not overcome 
prima facie case made by finding that 
the sales were ‘short’? sales. Mar- 
shall v. Williston, 256 Mass. 147, 152 
NE 227. 


32. Packard v. Reynolds, 100 Mass. 
ue Monk vy. Beal, 2 Allen (Mass.) 
oO. 


At hearing on exceptions to report 
see infra § 349. 


33. Wakefield v. American Surety 
Co., 209 Mass. 173, 95 NE 350; Wy- 
man v. Whicher, 179 Mass. 276, 60 
NE 612; Lonergan vy. Peck, 136 Mass, 
361+) Philips: ’v..'Cornell, 133 Mass, 
546; Morgan v. Morse, 13 Gray 


(Mass.) 150; Bradford v. Stevens, 10 
Gray (Mass.) 879; Blodgett v. Cum- 
mines, 60s Neel. P15: 


34. McDonald v. Dabney, 161 Ga. 
711, 132 SE 547; Jones vy. Stevens, 5 
Mete. (Mass.) 373; Allen v. Hawks, 
11 Pick. (Mass.) 359. 


35. At trials generally see Trial 
[88 Cye 1594]. 

Trial on exceptions to report see 
infra § 351: 


36. Flair v. Manhattan Ins. Co., 
112 Mass. 320; Kendall v. May, 10 
Allen (Mass.) 59; Taunton Iron Co. 
v. Richmond, 8 Mete. (Mass.) 434; 
Allen v. Hawks, 11 Pick. (Mass.) 359. 


[a] Instruction held proper.— 
Where the auditor reported the sub- 
stance of all of the evidence before 
him, requests for rulings that the 
findings of the auditor were not au- 
thorized by the evidence are properly 
submitted. Jean v. Cawley, 218 Mass. 
271, 105 NE 1009; Moore Spinning 
Co. v. Boston Ice Co., 210 Mass. 364, 
97 NE 62. 

[b] Where some items in report 
not excepted to, the report is admis- 
sible before the jury but the court 
must, by instructions, eliminate from 
the consideration of the jury that 
part of the report containing items 
excepted to and charge that the issue 
as to such items must rest upon evi- 
dence irrespective of the report. Hill 
v. Dons, (Tex. Civ. A.) 37 SW 688. 


37. Greene v. Corey, 210 Mass. 536, 


and the whole report has been read in evidene 
Thus erroneous rulings by the referee on questions of 
law should be corrected by instructions.** 
struction that the report is not entitled to great 
weight is properly refused.** 
introduced by both parties, it is error to instruct that 
there is a presumption of fact that the report is cor- 
rect;°® but an instruction that it must be assumed 
that the referee, as an officer of the court acting in a 
judicial capacity, had acted in a proper manner, is 
not erroneous.*? 
there is not sufficient evidence to support a finding 
the verdict should be in favor of the exception 


*By DOUGLAS ROBINSON GRAY (§§ 199-353). 


[§§ 196-199 


e.3 6 
An in- 


So where evidence is 


The court may instruct that if 


[§ 199] K. Objections to Report***—1. In Gen- 
eral—a. Necessity of Objection. 
to take advantage of an error or irregularity in a 
referee’s report should object thereto,** in the proper 


A party desiring 


97 NE 70. 

38. Clement v. British American 
Assur. Co., 141 Mass. 298, 5 NE 847. 

39. Wyman v. Whicher, 179 Mass. 
276, 60 NE 612. 

40. Hunneman v. Phelps, 199 Mass. 
15, 850 NE V169s0 Stars Glass tCox eye 
Morey, 108 Mass. 570. 

41. Dickenson v. Moore, 
887, 45 SE 240. 

42. Saving questions for review on 
sppeat see Appeal and Error §§ 833- 


117 Ga. 


Sufficiency of assignment of error 
to rulings on report see Appeal and 
Error § 1532. 


43. Ala.—Waldrop v. Carnes, 62 
Ala. 374. 
Ga.—Murray v. Hawkins, 144 Ga. 


613, 87 SE 1068; Miller County v. 
Wilkin, 28 Ga. A. 137, 110 SE 518. 


Ill.—Singer, ete., Co. v. Steele, 125 
Ill. 426, 17 NE 751; Head v. Wood 
River, 194 Tll. A. 104. 


Ky.—Hustonville, ete., Mill Turnp. 
Road Co. v. McAninch, 182 Ky. 786, 
207 SW 458. 


Mass.—Solomon vy. Boylston Nat. 
Bank, 169 NE 518; Jean v. Cawley, 
218 Mass. 271, 105 NE 1009; Fisher 
v. Doe, 204 Mass. 34, 90 NE 592. 


Mo.—Burger v. Boardman, 254 Mo. 
238, 162 SW 197%. 


N. Y.—Daniels v. Smith, 130 N. Y. 
696 mem, 29 NE 1098, 3 Silv. A. 672; 
Thompson v. Hazard, 120 N. Y. 634, 
24 NE 278, 2 Silv. A. 580; Patterson 
vi. Robinson, 2169 N.Y. W930 22 ND 
372: Pratt vi Stiles, 9, AbbPr 150,07 
HowPr 211; Combs v. Wyckoff, 1 Cai. 
147, 


N. C.—Southerland v. Mallett, 2 N. 
Cy 4618 

Pa.—Foulk v. Hampton, 299. Pa. 
sien 149 A 486; Mengas’ App., 19 Pa. 
ral 

S. C.—Greer Bank, etc., Co. v. Wald- 
rop;,, 15628) CG. 47,151, S920, 


Tex.—Hamm v. J. Stone, ete., Live 
Stock Co., 18 Tex. Civ. A. 241, 45 SW 
330. 

W. Va.—EHagle Land Co. v. Jarrell, 
94 W. Va. 564, 119 SE 556; Poling 
v. Huffman, 48 W. Va. 639, 37 SE 
526; Ward v. Ward, 21 W. Va. 262. 

Wis.—yYates v. Shepardson, 39 Wis. 
73: 

But see Headley v. Reed, 2 Cal. 322 
(holding that where the report is not 
made immediately after the close of 
the testimony, it is, by Pract. Act § 


For later cases, developments and changes in the law see Annotations, same title and section number. 


- 


\ 


§§ 199-200] 


way** and at the proper time.*® 


nee 


191, deemed excepted to). 


[a] Acquiescence presumed if no 
objection.— Where the report of a 
commissioner to whom a cause has 
been referred goes unchallenged as 
to any fact or omission in his report, 
the party claiming to be affected 
thereby will be deemed to have ac- 
quiesced therein. FEagle Land Co. v. 
Jarrell, 94 W. Va. 564, 119 SE 556. 


{b] The court “cannot properly 
set aside or modify the report except 
for errors of fact or law specifically 
excepted to in proper time.” Mengas’ 
App., 19 Pa. 221, 222. 


44. Mode of presenting objections 
see infra §§ 205-223. 


45. Time for objections see infra 
$§ 236-246. 


46. Flagrant errors see infra text 
and notes 61, 62. 


47. Kan.—Martsolf v. Barnwell, 15 
Kan. 612. i 


Me.—Piscataquis Sav. Bank v. Her- 
rick, 100 Me. 494, 62 A 214. 


Mass.—Lipsky v. Heller, 199 Mass. 
310, 85 NE 453; Lyman v. Warren, 12 
Mass. 412. 


Mich.—Eddy v. Lamb, 150 Mich. 
624, 1183 NW 282; Amboy, etc., R. Co. 
v. Byerly, 13 Mich. 439. 


Ree cE Y, v. Brown, 6 Nebr. 


N. Y.—Wolcott v. Merchant’s Gar- 
gling Oil Co., 45 App. Div. 379, 60 NYS 
862; Sutherland v. Rose, 47 Barb. 
144; Ketchum v. Clark, 22 Barb. 319; 
Surpless v. Surpless, 67 Misc. 586, 
124 NYS 809. 


Okl.—Burchett v. Hamil, 5 Okl. 300, 
47 P 1053. 

Philippine.—Baltazar v. Limpin, 49 
Philippine 39. 


Tex.—Whitehead v. Perie, 15 Tex. 
7; Dupuy v. Dawson, (Civ. A.) 147 
Sw 698; Hutton v. Graham, (Civ. 
A.) 140 SW 1185; Harper v. Marion 
Gounty, sss LexerCive A. 653.077) SW 
1044; Herbert v. Harbert, (Civ. A.) 
59 SW 594; Moore v. Waco Bldg. 
Assoc., 19 Tex. Civ. A. 68, 45 SW 974; 
Hamm v. J. Stone, ete., Live Stock Co., 
18 Tex. Civ. A. 241, 45 SW 330. 


ae ase pamaone v. Smith, 17 Wis. 
Conclusiveness of report generally 
See supra §§ 185-192. 


48. Mass.—McKim vy. Titus, 
Mass. 393, 65 NE 806. 


N. C.—Chard v. Warren, 122 N. C, 
15, 29 SE 373. 


N. Y.—In re Leffingwell, 
528. 


Mens he v. Jones, 26 OhNPNS 


Porto Rico.—Colon y. Roig, 14 Por- 
to Rico 500. 


182 


30 Hun 


Ordinarily*® fail- 
ure to object renders the report conclusive on the 
parties,** and it may be confirmed*® or where the 
statute so provides, judgment may be entered on 
In the absence of objection, the referee’s find- 
ings of fact import verity,®° and are ordinarily to be 
treated as binding,®? correct,®>? conelusive,°? and 
final,®* giving the court the right to adopt such 
findings,®® and where the case has been tried by the 
referee imposing on it the duty of pronouncing judg- 
ment thereon as it would on an unchallenged ver- 
dict,®®> but where the reference is merely in aid of 
the court, the court is not bound by the findings of 
the referee, although not excepted to.°* 
take an exception to a conclusion of law precludes 
a party from theréafter attacking it,°* and a ruling 
not excepted to thereafter becomes the law of the 


REFERENCES 


ease.>? 


ter.®? 
thereof.*? 


Failure to 


appear 


v. Poca- 
414, 106 


W. Va.—Marlinton Bank 
hontas Dev. Co., 88 W. Va. 
SE 881. 


[a] In the absence of exceptions, 
and on due filing of the report and of 
compliance with the requirements as 
to notice to the opposite party, the 
party in whose favor the report is 
made is entitled as a matter of right 
to an order confirming the same. 
James v. Horn, 19 App. Div. 259, 46 
NYS 187. 


{b] Error in calculation.—Where 
no error appeared on the face of the 
report of the assessor appointed to 
determine the amount for which ex- 
ecution should issue in an action on 
a guardian’s bond, owing to the fact 
that his report merely charged the 
guardian with a stated sum, as given 
in his last account, and made deduc- 
tions therefrom based on payments 
to the wards, and charges for services, 
but without reporting any data on 
which the deductions were founded, 
and without giving any dates or 
amounts of any payments, and there 
were no requests to the assessor to 
state the evidence, to make rulings of 
law, or to find specific facts, and there 
were no exceptions to the report, the 
court properly confirmed it and re- 
fused to recommit, although it was 
contended that there was a manifest 
error in calculating interest. McKim 
v. Titus, 182 Mass. 393, 65 NE 806. 


Application for confirmation see in- 
fra §§ 267-271. 


49. Di Censo v. Wineteer, 227 Ill. 
A. 98; Bailey v. Carter, 34 Misc. 270, 
69° NYS 6163" Catiin vv. ‘Catlin, 2. Hun 


(N. Y.) 378, 4 Thomps. & C. 664. 


Entry of judgment on report gen- 
erally see Judgments § 180. 


50. Snohomish Iron Works v. Buhr 
Lumber Co., 57 Wash. 381, 106 P 1124. 


51. Laramore v. Jones, 157 Ga. 366, 
121 SE 411. 


52. Weinstein v. Julius Lansburgh 
Furniture, ete., Co., 51 App. (D. C.) 
271; 278 Fed. 580; Harvard Brewing 
ee v. Killian, 222 Mass. 13, 109 NE 

[a] Admission of correctness.— 
Under a statute providing that judg- 
ment may be entered on an auditor’s 
report if no exceptions are taken 
thereto, failure to except to a finding 
is equivalent to an admission that 
it is correct. Weinstein v. Julius 
Lansburgh Furniture, ete., Co., 51 
Appa (Ds Ci) L271,5278" bed. 580. 


53. Rose Hill Bank v. Graham, 198 
N. C. 530, 152 SE 4938, 495. 


“The facts with. respect to the 
loss, and also with respect to the 
settlement, were found by the referee, 
and are fully set out in his report. 
There was no exception to these find- 
ings of fact. A finding of fact made 
by the referee, in the absence of an 


[§ 200] b. Presentation before Referee.°* 
in some jurisdictions it is not essential that ex- 
ceptions be taken to errors upon the trial before the 
referee in order that they may be taken advantage 
of by way of objeetion to his report where they 
of record,®® in other jurisdictions objections 


| 
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Particular items in the report are conclusive where 
no objection is taken as to them.®° 


Flagrant errors apparent on the face of the record 
are subject to correction, even in the absence of ob- 
jection,®* as where the referee entirely omits a mat- 


That a report is filed in vacation does not excuse 
one from the duty to object if he desires a review 


While 


exception thereto, was conclusive on 
the hearing in the superior court, as 
it is on the appeal to this court.” 
Rose Hill Bank v. Graham, supra. 


te Yates v. Shepardson, 39 Wis. 
Oe 


[a] Report as final in absence of 
exceptions.—The report of a referee 
before whom the case is tried is final 
as to any fact found by him to which 


no exception was taken. Yates v. 
Shepardson, 39 Wis. 173. 
55. Robertson vy. Jackson, 183 N. 


C. 695, 110 SE 593. 


[a] In the absence of any objec- 
tion or exception, the findings of a 
referee are properly adopted as those 
of the court. Robertson y. Jackson, 
183 N. C. 695, 110 SH 593. 


56. Carter v. Jackson, 115 Ga. 676, 
42 SE 46; Chicago Lumber Co. v. Ban- 
croft, 64 Nebr. 176, 89 NW 780, 57 
LRA 910; State v. Standard Oil Co., 
63 Nebr. 95, 88 NW 175; United Tim- 
ber Corp. v. Mullins Lumber Co., 142 
S.C) 47%, 141 SH 15: 

57. Terry v. Naylor, 125 Fed. 804. 

[a] Failure to file exceptions.—A 
special master to whom is referred a 
question of damages in an action at 
law is appointed in aid of the court, 
which is not bound by his findings, 
although no exceptions are filed there- 
to. Terry v. Naylor, 125 Fed. 804. 


58. Smith v. Kron, 109 N. C. 108, 
13 SE 839. 


59. Farmers’, etc., Co. v. Atlantic 
Wen MinewR: (Cor, 189) Ss C239 side Ss 

[a] Whether right or wrong.— 
Farmers’, ete., Co. v. Atlantic Coast 
Line R: Co., 89'S. C. 398771 SE 994. 


60. Whitehead vy. Perie, 15 Tex. 
7; Lone Star Salt Co. v. Blount, 49 
TeX MCLV MAS nds S 0 Oe SVM OST 
Vv. Dons;) (Tex. ‘Civ. Ay) 37 SW 638: 


teens Smith v. Robinson, 1 Ky. Op. 


62. Childs v. Hurd, 32 W. Va. 66, 
9 SE 362. . 

[a] If a commissioner fails en- 
tirely to make any report on a matter 
referred to him, the court should re- 
fer the matter to him again to be re- 
ported on, and this should be done, 
although no one except to such re- 
port. No one’s right can be regarded 
as abandoned or prejudiced by his 
failure to except to such report be- 
cause of such omission. Childs v. 
Hurd, 32 W. Va. 66, 9 SE 362. 


63. Roberts v. Cass, 27 Iowa 225. 


64. Failure to present as constitut- 
ing waiver see infra § 202. 

Necessity of objections and excep- 
tions during trial see supra §§ 143- 
145. 

65. Humble vy. German Alliance 
Ins. Co., 85 Kan. 140, 116 P 472, Ann 
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to proceedings pendente lite before the referee and 
exceptions to adverse ruling thereon must be taken 
at the time when the question is raised or the ruling 
made,®*® and cannot be first taken by way of objec- 
Objections based on the ref- 
eree’s rulings on admissibility of evidence should be 
saved by exception before the referee,°* and cannot 
be urged for the first time on exception to the re- 
port,®® nor on motion for its rejection,’® nor on the 
trial of the case after completion of the reference.*? 


tion to the report.®* 


Opportunity to except. 


be taken before the referee, the referee should give 
the parties an opportunity to tender exceptions be- 


fore he files the report.*? 


Cas1912D 630; Kelly, ete., Milling Co. 
v. Schreiber, 82 Kan. 4038, 108 P 816, 
20 AnnCas 192; James v. Coleman, 64 
Okl. 99, 166 P 210. See Woods v. 
Matchett, 47 Md. 390 (holding that a 
party may except to the confirmation 
of an award on the ground of usury 
in the computation, although no such 
defense was made before the arbi- 
trator); Dunn v. Gamble, 47 S. D. 
303, 198 NW 821, 822 (error saved by 
exception to findings and conclu- 
sions). 

[a] If no exceptions are taken be- 
fore the referee, and ‘his report goes 
up without exception, nevertheless ei- 
ther party may then and there in term 
time be permitted to file exceptions 
before the court. Green vy. Castle- 
bury, 70 N. C. 20. 


[b] Exceptions to findings and 
conclusions of the referee need not be 
taken before the report is signed, but 
may be urged upon exception and mo- 
tion to set aside in the trial court up- 
on the coming in of the report. Hodg- 
in v. Toler; 70 Iowa 21, 30 NW 1, 59 


AmR 435; Edwards v. Cottrell, 43 
Iowa 194. 
Bog AG oF Mississippi.—Exceptions 


may be filed in a probate court after 
the bringing in of the report by the 
auditors. Benoit vy. Brill, 24 Miss. 83; 
Smith v. Hurd, 16 Miss. 682. 


66. See supra §§ 143-145. 

67. Ga.—Price v. Comer, 87 Ga. 
468, 14 SE 122. 

Ind.—Way v. Fravel, 61 Ind. 162; 


Wabash, 
Ind. 276. 


Me.—Bucksport v. Buck, 89 Me. 320, 
36 A 456. 


Mass.—Danvers v. Com., 184 Mass. 
502, 69 NE 320. See Keith v. Marcus, 
182 Mass. 320, 65 NE 421 (where with- 
out upholding the right to except to 
an auditor’s report the court held that 
if such right existed proper steps had 
not been taken). 


noe Y.—Tremain v. Rider, 18 HowPr 
148. 


Oh.—Cincinnati vy. Cameron, 33 Oh. 
St. 336. 


Pa.—Butterfield v. Lathrop, 71 Pa. 
225; Moore v. Hunter, 3 Binn. 475 
note, 4 Yeates 358; Crousillat v. Mc- 
Call, 1 Browne 262 [aff 5 Binn. 433, 
309] appr Little v. Stanton, 32 Pa. 

9]. 


etc., Canal v. Huston, 12 


S. C.—Bollmann v. Bollmann, 6 §S, 
Cy29° 


[a] Examination of  witness.— 
Bollmann v. Bollmann, 6 S. C. 29 
(holding that where no objection was 
made to the examination of a party 
to the action, as a witness before ref- 
erees, it cannot be raised by exception 
to their report). 

[b] Failure to make separate find- 


ings of fact and conclusions of law 
aes request. Way v. Fravel, 61 Ind. 
162. 


Where exceptions should [§ 


REFERENCES 


eral. 


{[c] In passing upon exceptions of 
law to rulings alleged to have been 
made by an auditor, the court cannot 
look to the exceptions alone to ascer- 
tain what those rulings were. The 
grounds upon which the exceptions 
are based must be verified by refer- 
ence to the auditor’s report; and, if 
the report affords no means of veri- 
fication, the exceptions, it has been 
held, cannot be considered, unless oth- 
erwise certified by the auditor. Way- 
eross Air-Line R. Co. v. Offerman, 
etc., R. Co., 119 Ga. 983, 47 SE 582. 


[ad] Method of computing interest. 
—Where alleged error as to computa- 
tion of interest was not raised before 
referees, the objection could not be 
taken by motion for recommittal ad- 
dressed to the court. Danvers v. 
Com., 184 Mass. 502, 69 NE 320. 


68. See supra §§ 143-145. 


69. In re Little, 47 App. Div. 22, 
62 NYS 27 [aff 165 N. Y. 648 mem, 59 
NE 1125 mem]. 


70. Patten v. Hunnewell, 8 Me. 19. 


71. King v. Thompson, 116 Me. 316, 
101 A 724; Briggs v. Gilman, 127 
Mass. 530; Kendall v. May, 10 Allen 
(Mass.) 59. 


[a] Competency of witness.—The 
finding of an auditor that an insane 
party to an action is competent to tes- 
tify, and his consequent admission of 
the other party to testify in his own 
favor, can be controverted only on 
hearing before the judge, previous to 
the trial before the jury. Kendall v. 
May, 10 Allen (Mass.) 59. 


72. Averill Coal, ete., Co. v. Vern- 
er, 22) Oh. St. 372. 


73. Ferguson v. Cripps, 87 Conn. 
241, 87 A 792; Fox v. South Norwalk, 
85 Conn. 237, 82 A 642. 


74. ‘EFerguson vy. Cripps, 87 
241, 87 A 792. 

[a] Refusal of committee’s ex- 
press invitation to present such ob- 
jections for incorporation in their re- 
port does not preclude subsequent 
raising of the objections by remon- 


Conn. 


strance. Ferguson v. Cripps, 87 Conn. 
241, 87 A 792 
[b] ‘Waiver is not shown by fail- 


ure to present such objections to the 
committee. Ferguson v. Cripps, 87 
Conn, 241, 87 A 792. 


75. Boatmen’s Bank v. Trower 
Bros. Co., 171 Fed. 964 [rev 181 Fed. 
804, 104 CCA_ 814]; Massachusetts 
Bonding, etc., Co, v. Realty Trust Co., 
139 Ga. 180, 77 SE 86; Matter of Kaut- 
sky, 56 App. Div. 440, 67 NYS 882. 


[a] Either party.—Before judg- 
ment is entered on the findings, either 
party may file objections to the ref- 
eree’s report made in a reference by 
consent in a law action. Boatmen’s 
Bank v. Trower Bros. Co., 171 Fed. 
964 [rev on other grounds 181 Fed. 
804, 104 CCA 314]. 


[b] Bonding company.—‘A part 


Remonstrance. 
the referee or committee objections to rulings upon 
evidence and have them ineluded in the report.7? 
But this practice is not essential to subsequent pres- 
entation of such objections by remonstrance.** 

[§ 201] c. Who May Object. 
interested in the report of a referee may raise ob- 
jections thereto.*® 
a party theretofore denied the right to object, may be 
granted such right.*® 
202] d. Waiver and Estoppel?7—(1) In Gen- 

Objections which might have been raised in 
respect to a referee’s report may be waived,’*® as by 


[§§ 200-202 


It is good practice to present to 


Any one legally 


On purging himself of contempt 


of the case, in'volving the existence 
and validity of liens in favor of claim- 
ants thereof, having been referred to 
the auditor, and the bonding company 
having an interest in the result of 
the determination of that question, it 
was entitled to appear and be heard 
in regard thereto. And although it 
declined to participate in the proceed- 
ings before the auditor, and therefore 
could not except to such interlocutory 
rulings by him as the admission or 
rejection of evidence, as to which it 
raised no question and invoked no 
ruling by him, yet it was entitled to 
file exceptions to the auditor’s report 
on the ground that his final findings 
of fact or of law (other than as above 
stated) were erroneous and injurious 
to it. It was accordingly error to dis- 
miss, as a whole, exceptions so filed, 
without passing upon their merits, on 
the ground that such party had no 
right to file them.” Massachusetts 
Bonding, etc., Co. i rien Trust Coz 
139 Ga. 180, 77 SE 8 


76. Coburn v. oe 21 Mo. 219. 


[a] ~Motion to set aside.—Where a 
plaintiff purges himself of the con- 
tempt committed by refusing to tes- 
tify before referees, the court may 
properly set aside such referee’s re- 
port, wherein it appears that plain- 
tiff’s petition has been rejected be- 
cause of his contempt. Coburn v. 
Tucker, 21 Mo. 219. 


77. Waiver of: 


Sy eit in disposition see infra 


Jury trial on exceptions see Juries §§ 
ballet 
ribteeuons before referee see supra § 
Objections on appeal see Appeal and 
Error § 767. 
Bent to attack objections see infra 
50 


§ F 
Setting aside see infra § 295. 


78. U. S.—Mason Lumber Co. v. 
Buchtel, 101 U. S. 633, 25 L. ed. 1072. 


eth tis ee v. Daniels, 20 Conn. 
331. 


D,. C.—Smith v. American Bonding,,. 
etc., Co., 12 App. 192. 


Ga.—Hale v. Owensby, 133 Ga. 631,,. 
66 SE 781. 


Tll.— Gleason, etc., Mfg. Co. v. Hoff- 
een: Ill. 25, 48 NE 143 [aff 63 I]. 


Ind.—Ross v. Helton, 4 Ind. 278. 


EA gener v. Pracht, 39 Kan. 521,. 
a IRYE SOc (a 


Ky aes v. Smoot, 186 Ky. 194, 
216 Sw 129. 


Me.—Smith v. Gorman, 41 Me. 405.. 
Pen aloe A Soe v. Fletcher, 39 Mich.. 


Mo.—Buxton vy. Debrecht, 95 Mo. A. 
599, 69 SW 616. 


N. Y.—Thiesselin v. Rossett, 3 Abb. 
PrNS 54. 


N. C.—Reeves v. Marks, 194 N. C. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


ye 


§ 202] 


express agreement not to file exceptions ;7° or by con- 
duet expressly or impliedly inconsistent with the ob- 
jections,*° such as opposing a motion to set aside 
the report,*! or consenting expressly or by neces- 
sary implication to the defect complained of;8? or 
objecting ‘in such a way as virtually to admit the 


357, 139 SE 689. 


Okl.—Bradford vy. Cline, 12 Okl. 339, 
72 P 369. 


foes v. Frost, 48 Or. 236, 86 P 


Aigo wee akon v. Phillips, 1 Ashm. 


S. D.—Hulst v. Benevolent Hall As- 
soc., 9 S. D. 144, 68 NW: 200. 


W. Va.—Johnson v. Young, 20 W. 
Va. 614. 


79. Bocleau v. Phillips, 1 Ashm. 
(Pa.) 92; Keystone Bank vy. Ashton, 
12 Phila. (Pa.) 188. See also Jolly 


Vv. Pittsburgh, etc., R. Co., 28 Pittsb 
LegJNS (Pa.) 375. 


[a] What constitutes such agree- 
ment.—An agreement to submit all 
matters in variance in an action to 
referees, to waive all objections aris- 
ing on legal grounds, and to let the 
referees determine justly, honestly, 
and equitably their report to be final 
and conclusive does not preclude ei- 
ther party from filing exceptions to 
the report. Mussina v. Hertzog, 5 
Binn. (Pa.) 387. 


80. Ga.—Hale v. Owensby, 133 Ga. 
631, 66 SE 781. 


Mich.—Bewick v. Fletcher, 39 Mich. 

N. Y.—Thiesselin v. Rossett, 3 Abb 
PrNS 54. 

Okl.—Bradford v. Cline, 12 Okl. 339, 
72 P 369. 

Pa.—Brooke v. Bannon, 3 Watts & 
S. 382. ; 

81. Bewick v. Fletcher, 39 Mich. 

5. - 


Waives delay in making re- 


al- 
es 39 Mich. 


port.—Bewick v. Fletcher, 
25. 

82. Crone v. Daniels, 20 Conn. 331; 
Kohler v. Wright, 20 N. Y. Super. 318; 
Bemus v. Quiggle, 7 Watts (Pa.) 362; 


Brown v: Scott, 1 Dall. (Pa.) 145, 1 
L. ed. 74. 
[a] Admissions.—A case was sub- 


mitted to a referee after the summing 
up of counsel, ‘‘the defendants’ coun- 
sel admitting that the defendants 
were liable to the plaintiff for the 
payment of the bill, Exhibit A.” It 
was held that the correctness of tthe 
referee’s allowance of this bill could 
not be called in question, and that de- 
fendants could not retract their sub- 
mission, made at or before the actual 
submission of the cause, by afterward 
handing in written points denying the 
right of recovery for this bill. Kohler 
v. Wright, 20 N. Y. Super. 318. 


[Lb] Consolidation.—Bemus __ Vv. 
Quiggle, 7 Watts (Pa.) 362 (holding 
that if parties agree to consolidate 
actions, and thus combine different 
causes of action, and refer the whole 
to referees, neither party can after- 
ward except to the award on the 
ground of uncertainty); Brown v. 
Scott, 1 Dall. (Pa.) 145, 1 L. ed. 74 
(holding that a report will not be set 
aside because the referees consoli- 
dated the different actions referred, 
where the consent of the parties 
thereto can be implied from the whole 
proceedings). 


{[c] Voluntary appearance and 
submission to hearing of reference by 
only one of two auditors appointed 
bars a party from thereafter object- 
ing to the award on the ground that 
both auditors should have acted. 


-Crone v. Daniels, 20 Conn. 331. 


[d] Consent not shown.—Where 
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an auditor inquired, in presence of de- 
fendant, whether it was necessary to 
report copies of the accounts of the 
parties, and plaintiff’s counsel replied 
that it was not, there was no waiver 
on the part of defendant of his right 
to have the copies returned with the 
report. Flower Brook Mfg. Co. v. 
Buck, 16 Vt. 290. - 


83. Smith v. American Bonding, 
Ste: COR APADD.= CD Cs) L925 


[a] For example, where an auditor 
is: required to find, as a matter of fact, 
whether certain houses were “‘trimmed 
out,” and he finds they were not, and 
so reports, an exception to the effect 
that he should have found they were 
substantially trimmed out amounts 
to an admission of the correctness of 
the finding. Smith v. American Bond- 
ing, ete:, Co., 12, App. Gods C.) 192. 

84. Kan.—Seiker v. Pracht, 39 Kan. 
521, 18 P 718. 


Ky.—Wilson v. Smoot, 186 Ky. 194, 
216 SW 129. 


N. Y.—Matter of Little, 47 App. 
Div. 22, 62 NYS 27 [aff 165 N. Y. 643 
mem, 59 NE 1125 mem]; Surpless v. 
Surpless, 67 Misc. 586, 124 NYS 809; 
Foster v. Bryan, 26 HowPr 164; Liv- 
ingston v. Gidney, 25 HowPr 1. 


N. C.—Reeves v. Marks, 194 N. C. 
357, 189 SE 689. 


Okl.—Bentley v. Ramsey, 31 Okl. 
765, 123 P 1064; Herring v. West, 25 
Okl. 788, 108 P 372. 

[a] Correctness of stenographer’s 
bill. Reeves v. Marks, 194 N. C. 357, 
139 SE 689. — 

[b] Items of debit and credit.— 
Pe aacn v. Smoot, 186 Ky. 194, 216 SW 

[ec] Timeliness of report.—Bentley 
v. Ramsey, 31 Okl. 765, 123 P 1064. 


85. Gleason, etc., Mfg. Co. v. Hoff- 
man, 168 Ill. 25, 48 NE 143 [aff 63 
Ill, A, 294]; Abbott v. Mathews, 26 
Mich. 176; Blalock v. Kernersville 


Mfg. Co., 110 N. C. 99, 14 SE 501. 


{a] Failure to move to recommit.— 
Exceptions to the report of a referee 
that he failed to find certain facts 
are waived by failure to move for a 
recommitment of the report. Blalock 
v. Kernersville Mfg. Co., 110 N. C. 99, 
14 SE 501. 


[b] Failure to move to suppress 
report.—A party who excepts to the 
conclusions of law in a referee’s re- 
port and makes no motion to sup- 
press it waives all objections to ir- 
regularities in the reference proceed- 


ings. Abbott v. Mathews, 26 Mich. 
L763 
[c] Failure to move to require 


master to comply with order.—W here 
a reference is to take evidence and 
report the same with conclusions of 
law on the law and fact, and he re- 
ports his conclusions on fact only, 
the omission is waived unless a mo- 
tion is made for a rule requiring the 
master to comply with the order of 
reference. Gleason, etc., Mfg. Co. v. 
Hoffman, 168 Ill. 25, 48 NE 143 [aff 
63 Ill. A. 294]. 


Modes of objection see infra §§ 205— 
23. 


86. Burger v. Boardman, 254 Mo. 
238, 162 SW 197; Agricultural Ins. 
Co. v. Darrow, 70 App. Div. 413, 75 
NYS 128; Scott v. Roberts, 7 Pa. Dist. 
606, 21 Pa. Co. 491. 

{a] The delivery of a report dur- 

a time while proceedings are 
stayed by statute is merely an irregu- 


[aseOoN he mtd. 


correctness of the point involved;8* or by failure 
to raise the objection,** in the proper way,** at the 
proper time,®® as by failure to raise the objection 
before the referee where it relates to proceedings 
before him,’? such as objections as to the validity®’® 
or such as objections to the extent’® of the refer- 


larity which is waived by failure to 
promptly object thereto. Agricultural 
Ins. Co. v. Darrow, 70 App. Div. 413, 
75 NYS 128. 
Effect of delay in: 
Excepting see infra § 240. 
Moving to set aside see infra § 245. 
Time for objections generally see 
infra §§ 236-246. 


87. Conn.—Crone v. 
Conn. 331. 

Ill.—Pardridge v. Ryan, 35 Ill. A. 
230 [aff 134 Ill. 247, 25 NE 627]. 


Kan.—Seiker v. Pracht, 39 Kan. 521, 
a Ps; Lannan’ v. Clavin, o) iane 


Daniels, 20 


Me.—Deering v. Saco, 68 Me. 322. 


Nebr.—Moline, ete., Co. v. Walter 
A. Wood Mowing, etc., Mach. Co., 49 
Nebr. 869, 69 NW 405. 


AN H.—Ireland v. Drown, 61 N. H. 


N. Y.—Matter of Kautsky, 56 App. 
Div. 440, 67 NYS 882; Matter of Little, 
47 App. Div. 22, 62 NYS 27 [aff 165 
App. Div. 643 mem, 59 NE 1125 mem]; 
Carroll v. Lufkins, 29 Hun 17; Bel- 
mont v. Smith, 8 N. Y. Super. 675. 


N. C.—-Overby v. Fayetteville Bldg., 
etc., Assoc., 81 N. C. 56. 


Vt.—Newel v. Keith, 11 Vt. 214. 


[a] Hearing by only one of two 
auditors appointed.—Crone vy. Dan- 
iels, 20 Conn. 331. 


Presentation of objections before 
referee: 
Generally see supra §§ 143-145. 
To preserve objection for review see 
supra § 200. 


88. Taylor v. Thornton, 
Tim (gue COMPAL OO Os 


[a] Referee as improper person.— 
(1) A party, after having permitted 
the reference to proceed and taken the 
chances of success with full know]- 
edge of the existence of the relation, 
cannot move to set aside an adverse 
report on the ground that each of 
the two attorneys appearing for dif- 
ferent parties interested in two dif- 
ferent actions, in each of which a 
reference was ordered, had the cause 
of the client of the other in his hands 
to decide as a referee. Carroll v. Luf- 
kins, 29 Hun (N. Y.) 17. (2) The same 
rule applies where the objection is the 
failure of mental vigor of the arbitra- 
tor appointed, during the trial of the 
case. Van Syckle v. Stewart, 10 Phila. 
(Pa.) 547. 


89. U. S. v. Fitzsimmons, 50 Fed. 
381; Moline, ete., Co. v. Walter A. 
Wood Mowing, etc., Mach. Co., 49 
Nebr. 869, 69 NW 405; Campbell v. 
Pearce, 181 N. C. 494, 106 SE 561. 


[a] Rule applied.—(1) Where in- 
terveners attended hearings before the 
referee without protest, an'd presented 
all of the testimony relative to their 
claims, also filed their special excep- 
tions to the report, and consented that 
they be heard and determined first by 
one judge, then by another, their ob- 
jection that the referee acted in ex- 
cess of his powers conferred on him 
by the order of reference should be 
considered aS waived. Campbell v. 
Pearce, 181 N. C. 494, 106 SE 561. (2) 
A party who appears before a referee 
at the time fixed for trial, anid treats 
the order of reference as embracing 
all the issues, and requests findings 
on all controverted questions, cannot 
assail the findings, on the coming in 
of the report, as being unauthorized 
by the order of reference. Moline, 
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772--{53 Crd. ] 
ence,?® or as to the form of the report.®? <A party 
who moves to confirm cannot thereafter attack the 
report.°? . 

Waiver not shown. Failure to appear on a final 
accounting before a referee will not necessarily de- 
. prive one of the right to file exceptions to the re- 
port.°? An exception to the report included in one 
pleading is not necessarily waived by failure to in- 
clude such exception in a subsequent pleading.®* So 
where exceptions to a report form no part of defend- 
ant’s answer, although he refers to them therein, the 
fact that a second amended answer makes no refer- 
ence to the exceptions does not constitute a waiver.®® 
An agreement of the parties that a referee should go 
upon the land without either party or his counsel, 
and take evidence as to the value of improvements, 
does not waive a requirement of the original order 
of reference that the referee shall return the evi- 
dence with his report.®® 


An objection going to the actual validity of the 
report is not subject to waiver.°? 


Waiver by a representative of a party estops the 
party from objecting.°®® 


tion. 
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[§§ 202-206 


An assistant counsel cannot raise objections which 
the principal counsel is estopped to make.°®® 

[§ 203] (2) Additional, Amended, or Supple- 
mental Report.: Where the referee files an addition- 
al, amended, or supplemental report” an objection to 
such report may be waived by failure to object to 
an order on which it is based,’ or by failure to raise 
the objection at the proper time.* 

[§ 204] E. Withdrawal of Objections. With- 
drawal of objections places the report on the same 
footing as if such objections had never been raised.° 

[§ 205] 2. Method of Presenting Objection—a. 
In General. Where the modes of attacking a ref- 
eree’s report are specified by statute, no other mode 
of attack may be used.°® 

[§ 206] b. Exceptions—(1) Propriety and Neces- 
sity in General. Subject to restrictions imposed by 
applicable statutes and rules of court,’ 1t may be 
stated generally that where an error appears upon 
the face of a referee’s report the objection may,® and 
ordinarily should® be taken by exception to the re- 
port.1° Where the error does not appear upon the 
face of the report, it has been held that an exception 


etc., Co. v. Walter A. Wood Mowing, 
ae Mach. Co., 49 Nebr. 869, 69 NW 


[b] Objection that report not with- 
in scope of submission.—Where ac- 
counts are investigated at length be- 
fore an auditor, without any objection 
to the scope of the investigation, the 
parties cannot, after the report has 
been on file for seven months, for the 
first time raise the:objection that the 
pleadings were not broad enough to 
cover certain matters reported on. U. 
S. v. Fitzsimmons, 50 Fed. 381. 


$0. Walidity and extent of refer- 
ence generally see supra §§ 6—42. 


91. St. Louis Nat. Stockyards v. 
Himrod, 88 Ill. 38. 


[a] Technical objections to the 
form of the report not made before 
the referee will be regarded as waived. 
ve ous Nat. Stockyards v. Himrod, 


pee White v. Anderson, 13 La. Ann. 
577. 


On second report after recommittal 
see infra § 336. 


93. Matter of Kautsky, 
Div. 440, 67 NYS 882. 


94 Gresham v. Harcourt, 33 Tex. 
Civ. A. 196, 75 SW 808 (holding that 
an exception to the report of the au- 
ditor in an action for a partnership 
accounting, embodied in a pleading 
entitled ‘‘plaintiff’s first amended sup- 
plemental petition,” was not waived 
by the filing of another amended sup- 
plemental petition which did not in- 
clude any exceptions to the auditor’s 
report). 


95. Kendall v. Hackworth, 66 Tex. 
499, 18 SW 104. 


96. Halcomb v. Ison, 140 Ky. 189, 
130 SW 1070. 


97. Garrison Tie, etc.; Co. v. Par- 
rott, (Tex. Civ. A.) 293 SW 701, 288 
SW 250. 


[a] Lack of verification.—In an 
action for compensation for services 
in purchasing ties, admission of “au- 
ditor’s unverified report’? over objec- 
tion not made until the ‘trial, is re- 
versible error, notwithstanding Ver- 
non Sayles Civ. St. Annot. (1914) art 
2126, requiring exceptions to report 
to be filed before trial, since unveri- 
fied report is not auditor’s report, in 
view of art 2125 requiring verifica- 


56 App. 


Garrison Tie, etc., Co. v. Par- 
rott; (Tex Civ Ay) 293 Swe7ol. 


98., Barrett v. Still, 106 S. C. 449, 
91 SE 735. 
[a] Individual creditor.—‘‘All par- 


ties acquiesced in the appointment of 
the appraisers, except the defendants 
above mentioned. The plaintiffs’ at- 
torney selected, on behalf of the plain- 
tiff, his appraiser. The defendant 
Marian M. Still, claimant in home- 
stead and dower, selected hers, and 
the special master appointed the third. 
The other creditors, defendants, re- 
fused to co-operate with the plain- 
tiffs’ attorney in the selection of an 
appraiser, but relied entirely upon 
the objection that the master had be- 
come functus officio. I am of the 
opinion therefore that the objection 
to the action of the master should be, 
and is, overruled, because the plain- 
tiffs’ attorney in charge of the litiga- 
tion having acted on behalf of the 
creditors’ class, any individual credi- 
tor is estopped by conduct in the ob- 
jection to the action of the master.” 
Barrett v. Still, 106 S. C. 449, 91 SE 
735, 736. 


99. Bollmann y. Bollmann, 6 S. C. 
29 


{a] Retained after award.—As- 
sistant counsel, retained after the ar- 
bitrators to whom the cause was sub- 
mitted had made their award, could 
not be permitted to file exceptions to 
the report which the attorney of rec- 
ord was, by his conduct and admis- 
sions during the trial, precluded from 
taking. Bollmann y. Bollmann, 6 S. 
Cy 29: 


1. Review and disposition of report 
after recomnuittal see infra § 336. 


2. Before recommittal see supra 
§ 182. 


After recommiittal see infra §§ 333- 
36. 


3. ‘Cowles ya, Curry, 96 N. (Co 338i, 
4 SE 769. 


{a] Illustration.—Exceptions can- 
not be taken to a referee’s report, re- 
formed in accordance with an order to 
which no objection was made. Cowles 
v. Curry, 96 N. C. 331, 4 SH 769. 


4 Tyson v. Tyson, 92 N. C. 288. 

[a] On return of new report.— 
Where a party excepts to the referee’s 
report because he fails to find on a 
particular matter as a fact, and the 


report is recommitted to the referee 
to pass on this matter, he cannot be 
allowed to except to the second report 
on the ground that it is a mixed ques- 
tion of law and fact, where he did not 
object thereto on the return of such 
second report. Tyson v. Tyson, 92 
N. C. 288. 


5. Leesburg Bank vy. Home Mix- 
ae Guano Co., 24 Ga. A. 436, 103 SE 


6. In re Ricarrdi, 80 Cal. A. 66, 251 


P 650; Sandoval v. Salazar, 57:Cal. 
A. 756, 207 P' 937; Walton v. Walton, 
17 Mo. 376; Coe v. Coe, 37 Barb.-{N. 


Y.) 232, 14 AbbPr 86; Bates v. (Hol- 
brook, 41 Misc. 129, 883 NYS 929, 34 
NYCivProc 10. 


7. See statutory provisions. 


8. Thompson vy. Mason, 92 Me. 98, 
ia 314; State y. McKenzie, 65 N. C. 


[a] Exceptions will lie as a matter 
of right to acceptance of a report con- 
taining errors of law on its face. 
Thompson v. Mason, 92 Me. 98, 42 A 
314 (holding that where a referee 
awards costs, and in his report spe- 
cifically designates the items, wheth- 
er the award is erroneous is a ques- 
tion of law, and exceptions will lie, 
as a matter of right, to the accept- 
ance of the report). 


9. Kriedt v. McCullough, 37 Philip- 
pine 474. 


[a] Analogous assignment of er- 
ror in appellate procedure.—‘‘When a 
mistake or error can be pointed out 
in the report itself or in any docu- 
ment properly before the referee, the 
party aggrieved should resort to the 
use of exceptions. If, on the other 
hand, the irregularity or error is 
not thus apparent from the record, © 
the aggrieved party should file a pe- 
tition or make a motion that the cause 
be recommitted to the referee with 
directions, or that the court itself 
should correct the error. Exceptions 
are intended to answer a purpose 
analogous to the function served by 
assignments of error in appellate pro- 
cedure; while the motion to recom- 
mit seeks to procure a rehearing be- 
fore the referee upon matters not 
considered by him.” Kriedt v. Mc- 
Cullough, 87 Philippine 474, 483. 


10. Particular irregularities sub- 
ject to exception see infra §§ 207-211. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 206-210] 


will not lie.1? Although under a more liberal prac- 
tice, any reason why the report should not be adopted 
and made the judgment of the court may, it seems, be 
raised.'? It has been held, however, that no excep- 
tion is necessary where the reference is merely to 
take evidence and report,® nor where the report pre- 
sents a question of law to the court for its deci- 
sion,‘* nor where the court has no jurisdiction over 
the matter passed on.t° A party interested in the 
distribution of a fund may be heard, although no 
exceptions are filed, where his equity was not one of 
the subjects referred.1® Even though it is not nec- 
essary to file exceptions to the report of a referee, in 
order to preserve the right to be heard in opposi- 
tion to its becoming effective, it may nevertheless be 
good practice to do so.17 


[§ 207] (2) Correctness of Findings and Conclu- 
sions. In accordance with the general rules,'® it has 
been held proper to raise by exceptions to the re- 
port objections to the correctness of its findings of 
fact'® and conclusions of law.?®° In jurisdictions 
where the report is conclusive as to findings of fact 
not excepted to before the referee,*! exceptions as 
to matters not raised before the referee must be con- 
fined to the conclusions of law.2? Where facts are 
not the subject of exception, it has been held that 
an exception to the conclusions of law will be suf- 


REFERENCES 


[Sac Cr are cues 


ficient to raise objections as to the findings of fact.?* 


[§ 208] (8) Errors in Proceedings before Ref- 
eree.24 Under the general rules,?* it has been held 
that errors or irregularities cannot be reviewed on 
exceptions to the report where they relate to the pro- 
ceedings before the referee,?° such as his refusals to 
find on request;?7 or his rulings on the admissibility 
of evidence;?8 and that the court eannot review the 
evidence on exceptions.”® But it has been held prop- 
er to raise by exception the objection that a referee 
was offered as a witness in the reference proceed- 
ing,*° and under statutes expressly permitting ex- 
ceptions to the report for erroneous admission or ex- 
clusion of evidence,*+ such objection may properly 
be taken by exception.*? 


[§ 209] (4) Error in Filing of Report. Where a 
report is filed after the time provided by court or- 
der,*® a party objecting to the findings should file 
exceptions.** The point that at the time of filing 
his report the auditor had lost all control over the 
case, may be raised by an exception to the report,®° 
although the better practice is to raise such objec- 
tion by a motion to disregard the report as a null- 
abyere 

[§ 210] (5) Formal Defects and Omissions. Mere 
defects or omissions in the report are ordinarily not 
the subject of exceptions,** but should be objected to 


11. Weinstein v. Julius lLans-; 48 NE 461, 61 AmSR 161, 39 LRA 369; a refusal of the referee so to find, 
burgh Furniture, ete., Co., 278 Fed.| [aff 67 Ill. A. 286]; Gauntt v. State,| is not the ground of an exception. 
580; Thompson v. White, 4 Serg. &]| 81 Ind. 137; State v. Donahue, 91] Potter v. Carpenter, 71 N. Y. 7 
R, (Pa.) 135; Kriedt v. McCullough, | Nebr. 311, 1835 NW 1030, AnnCas1913D 28. Weinstein v. Julius ee 


37 Philippine 474; Whipple v. Whip-| 18; 
34 


Smith v. Kron, 109 N. C. 103, 13 


Exclusive mode.—Where a ref- 


Furniture, etc., Co., 51 App. (D. C.) 
271, 278 Fed. 580; Hoshor-Platt Co. 
v. Miller, 238 Mass. 518, 131 NE 310; 


ple, bs Rs: I SE 839. 
12. Peavy v. McDonald, 119 Ga. [a] 
865, 47 SE 203. 
13. Price v. Hicks, 14 Fla. 565;|Sions thereon, 


Winfield v. Stacom, 40 App. Div. 95, 
57 NYS 563; Doremus v. Doremus, 
76 Hun 337, 27 NYS 1039; Martin v. 
Hodges, 45 Hun (N. Y.) 38; Frost v. 
Reinach, 40 Misc. 412, 81 NYS 246; 
Atty.-Gen. v. Continental L. Ins. Co., 
64 sHow Pr (GN. | Y.) SB Skelanillae 
Schulz, 128 Wis. 28, 107 NW 302. 

[a] Report under interlocutory de- 
cree.—A formal exception to a ref- 
eree’S report under an interlocutory 
decree is not necessary, and an ob- 
jection that the exceptions were not 
sufficiently specific cannot be made. 
Evertson v. Givan, 16 HowPr (N. Y.) 
25. 


{[b] Where the reference is merely 
to aid the court, and not to hear and 
determine, the report may be reviewed 
by special term, even though no ex- 
ceptions have been filed. Martin v. 
Hodges, 45 Hun (N. Y.) 38. 


[c] Where the reference is not to 
hear and determine but to take evi- 
‘dence and report it to the court with 
the referee’s opinion thereon, excep- 
tions to the report are unavailing, but 
they must be to the decision of the 
court based on the report. Winfield 
v. Stacom, 40 App. Div. 95, 57 NYS 
563; Doremus v. Doremus, 76 Hun 
337, 27 NYS 1039. 

14. Curtis v. Portland, 59 Me. 483; 
Sargeant v. Sargeant, 18 Vt. 330. 

15. Matter of Conklin, 7 NYSt 280. 

16.5 Butlenyv., Butler, 67 S.-C. 2145 
45 SE 184. 

17. Pierce v. Fenno, 224 App. Div. 
164, 2380 NYS 39. 

18. See supra § 206. 

19. State v. Donahue, 91 Nebr. 311, 
135 NW 1030, AnnCas1913D 18. 


20. Western Union Cold-Storage 
Co. v. Bankers’ Nat. Bank, 176 Ill. 260, 
52 NE 30 [aff 73 Ill. A. 410]; Chicago 
Sanitary Dist. v. Cook, 169 Ill. 184, 


eree reports the facts and his conclu- 
such conclusions may 
be questioned only by exception there- 
to; Gauntt v. State, 81 Ind. 137. 


21. See supra §§ 185-192. 
: 22. Abbott v. Mathews, 26 Mich. 
76. 


Presentation of objections before 
referee generally see supra § 200. 
23. Roe v. Roe, 14 Hun (N. Y.) 612. 


24. Presentation of objection be- 
fore referee see supra § 200. 


25.. See supra § 206. 
26. Peyton v. McMillan, 145 Ga. 
179, 88 SH 9387; Putnam v. Furnam, 


71 N. Y. 590 mem; Van Derlip v. Key- 
ser, 68 N. Y. 443; ‘Brown v. New York, 
9 Hun CNs ¥2) 587, 11 Hun 21; Gibson 
v. Stetzer, 3 Hun Na aks) 539, 540; 
Duffy v. Duncan, 32 Barb. 587 [aff 35 
N. Y..187]; Tyler v. Simmons, 6 Paige 
(N. Y.) 127; Van Syckle v. Stewart, 
10 Phila. (Pa.) 547; Abbott v. Myers, 
5 Phila. (Pa.) 451: Read v. Winston, 
4 Hen. & M. (14 Va.) 450. . See Cowen 
v. West Troy, 43 Barb. (N. Y.) 48 
(holding that ‘when the party relies 
upon erroneous decisions made upon 
the trial, it is not necessary to make 
and serve formal exceptions to the 
report of the referee’’). 


[a] That auditor was not sworn is 
not ground for an exception of fact to 
his report. Peyton v. McMillan, .145 
Ga. 179, 88 SE 937. 


27. Rogers v. Wheeler, 52 N. Y. 262 
[aff 6 Lans. 420]. 


[a] Applications of rule.—(1) Ex- 
ceptions to the refusal of a referee to 
find additional facts will not lie, but 
the party must move for an order 
sending back the report, with instruc- 
tions to add findings on such ques- 
tions. Rogers v. Wheeler, 52 N. Y. 
262. (2) Where there is conflicting 
evidence on a question of fact, a re- 
quest by one of the parties that the 
referee find as claimed by him, and 


Allwright v. Skillings, 188 Mass. 538, 
74 NE 944; Collins v. Wickwire, 162 
Mass. 143, 38 NE 365; Briggs v. Gil- 


man, 127 Mass. 530. 

29. U.S. v. Ramsey, 158 Fed. 488; 
Geary Milling, etc., Co. v. Lane, 45 
Okl. 21, 144 P 1029. 


{a] Tllustration.—Evidence before 
a referee cannot be reviewed by a 
trial court on exceptions nor unless 
his findings are challenged by a mo- 
tion for a new trial. In the absence 
of a motion for a new trial the ref- 
eree’s findings become the ‘decision 
of the court on which judgment must 
be rendered.” Geary Milling, etc., Co. 
v. Lane, 45 Okl. 21, 144 P 1029. 


Bitar Riley v. Stratton, 2 Miles (Pa.) 
31. See statutory provisions. 
32. Guarantee Gold Bond Loan, 
etc., Co. v. Edwards, 7 Ind. T. 297, 104 


SW 624. 


33. Time for filing report see su- 
pra §§ 152-1638. 

34. Hart v. Manson, 120 Ga. 481, 47 
SE 929. 

35. Peavy v. McDonald, 
865, 47 SE 2038. 


36. See infra § 215. 


37. Ga.—Hosher v. Fitzpatrick, 146 
Ga. 525, 91 SE 780; Smith v. Wilkin- 
son, 143 Ga. 741, 85 SE 875; Smith 
v. Smith, 135 Ga. 582, 69 SE 1110; 
Fricker v. Americus Mfg., etc., Co., 
124 Ga. 165, 52 SE 65; Phillips v. 
Collinsville Granite Co., 123 Ga. 830, 
51 SE 666; Weldon v. Hudson, 120 
Ga. 699, 48 SE 130; Jones v. Nolan, 
120 Ga. 588, 48 SE 166. 

Ill.—Continental Beer 
Co. v. George J. Cooke Co., 
104, 182 NE 569. 

Mass.—Chandler  v. 
Mass. 495, 109 NE 374. 


Mich.—-Mason vy. Scio Fractional 
School Dist. No. 1, 34 Mich. 228. 


119 Ga. 


Pump, etce., 
299 Ill. 


Prince, 221 
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by motion to correct or to recommit.*® 


[§ 211] (6) New Grounds of Defense. New 
grounds of defense not set forth in the pleadings 
cannot be raised by exceptions to the report.** 


[§ 212] c. Remonstrance. Jn some jurisdictions 
particular objections may be raised by way of re- 
monstrance to the report,*® such as errors appear- 
ing upon the face of the report,*! or errors in the 
admission*? or rejection*® of evidence on a trial be- 
fore a committee. Errors relative to allowances by 
auditors have been held an improper ground of 
remonstrance.44 That a fact was found without suf- 
ficient evidence cannot be made a ground for 
remonstrance under a statute permitting a remon- 
strance where the report contains a material fact 
found without evidence.*® 

[§ 213] d. Petition. A petition for appropriate 
relief may be proper where errors are not apparent 
upon the face of the record.*® 

[§ 214] e. Motion To Correct or Modify.47 Ex- 
cept as the right may be restricted by statute,*® a 
motion for correction by the court may lie to raise 
objections not apparent on the face of the record.*® 
A motion to the trial court to modify its judgment 
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entered on a referee’s report is not the proper method 
to secure a review of the findings of fact in the re- 
port.°° Under a statute authorizing the court to re- 
view the report of a referee and on motion to enter 
judgment thereon, or to set it aside, or modify and 
enter judgment accordingly, an exceptant may move, 
the court. to correct the report.°t Where the testi- 
mony is not signed, objection should be taken by mo- 
tion to correct the report.®? 


[§ 215] f. Motion To Disregard. An objection 
that at the time of filing his report the auditor had 
lost all control over the case should be raised by 
motion to disregard the report as a nullity.°? 


[§ 216] g. Motion for Further Report.°+ Where 
a party desires the referee to find additional facts, it 
has been stated that he should make a motion for a 
further report.°® 

[§ 217] h. Motion To Recommit®*—(1) When 
Proper in General.°* Objection because’ of errors: 
which are of such a nature that the report is subject 
to correction should be taken by a motion to recom- 
mit,°* as where the objections relate to minor defects 
in the report.°® A motion to recommit had been held 


improper where the objection is such as 1s properly 


eae Y.—Tyler v. Simmons, 6 Paige 
N. C.—Tilley v. Bivens, 110 N. C. 
343, 14 SE 920; Grant v. Bell, 90 N. 
C.. 558. 
Ss. C.—Bollmann vy. Bollmann, 6 S. 
C. 29 


[a] Failure to find certain facts.— 
ayes. v. Bivens, 110 N. C. 348, 14 SE 
[b] Failure to report with suffi- 


cient fullness on particular issue. 
a eva v. Smith, 135 Ga. 582, 69 SEH 


[c] Neglect to separately stéte 
facts and conclusions. Bollmann vy. 
Bollmann, 6 S. C. 29 (code provision 
merely directory and not mandatory). 


[ad] Objection to form of an au- 
ditor’s report should not be taken ad- 
vantage of by exceptions of law to 
the report. Hosher y. Fitzpatrick, 
146 Ga. 525, 91 SE 780. 

fe] Testimony unsigned.—Roberts 
v. White, 43 N. Y. Super. 455 [aff 73 
N. Y. 375]; National State Bank v. 
Hibbard, 45 HowPr (N. Y.) 280. 

38. See infra §§ 214, 218. 


39. Virginia Home Ins. Co. v. Gray, 
61 Ga. 515; Davis v. Foley, Walk. 
(Miss.) 43. 


40. See cases infra this section. 


Presentation before committee see 
supra § 200 text and notes 73, 74. 


41. Stehlin-Miller-Henes Co. v. 
Bridgeport, 97 Conn. 657, 117 A 811. 


[a] Illustration.—Where a _ case 
has been referred to a committee, and 
it appears upon the face of the com- 
‘mittee’s report that the committee 
has erroneously applied a rule of law, 
the question may be raised by remon- 
strance without sending the report 
back to the committee and without 
demurring. Stehlin-Miller-Henes Co. 
v. Bridgeport, 97 Conn. 657, 117 A 811. 


42. Geary v. New Haven, 76 Conn. 
84, 55 A 584. 


43. Geary v. New Haven, supra. 


{a] Affording chance for correc- 
tion.—‘‘The proper way of correcting 
errors in the admission or rejection 
of evidence in a trial before a com- 
mittee is by a written remonstrance 
to the acceptance of the committee’s 
report, filed in the trial court, where 


such errors, if there are any, may be 
corrected, and the case may be re- 
committed for a further hearing or 
finding.”’ Geary v. New Haven, 76 
Conn, 84, 55 A 584, 587. 


44. Williams v. Welles, 1 Root 
(Conn.) 261 (holding that the court 
will not consider on a remonstrance 
to the return of auditors any error 
in making certain allowances, the 
remedy being a petition for a new 
trial). 

45. Seymour Trust Co. v. Hershow- 
itz; 103) Conn: 532,° 131 A 399. 


46. Kriedt v. McCullough, 37 Phil- 
ippine 474. 

47. Correction by court sua sponte 
see infra § 223. 


New or different findings by court 
see infra §§ 339-341. 


48. See statutory provisions. 


49. Kriedt v. McCullough, 37 Phil- 
ippine 474. 

{a] In Indiana (1) where findings 
in the report are treated as special 
findings, a motion to modify, strike, 
or add to the findings will not lie. 
Delaney v. Gubbins, 181 In'd. 188, 104 
NE 18, 15 (wherein the court said: 
“The findings of the commissioner 
were assumed by appellants to be 
special findings, and as such the mo- 
tion to reject and strike them out and 
exact that fuller findings be _ re- 
turned instead was addressed to them. 
So treating them, the motion was not 
well made. It has been uniformly 
held by this court that motions to 
modify, strike out, or add to special 
findings are not recognized by our 
Code. Where any or all of the facts 
found are not sustained by the evi- 
dence, or are contrary to law, or where 
facts should have been found but 
were not, the proper remedy is by mo- 
tion for a new trial’). (2) Objections 
to a referee’s conclusions of law can- 
not be made by motion to modify, but 
errors therein must be taken adyvan- 
tage of by exception before the ref- 
eree or in the trial court. McCutchen 
be McCutchen, 141 Ind. 697, 41 NE 
324, 

50. Northrup Nat. Bank v. Webster 
Refining Co., 91 Kan. 434, 188 P 587, 
89 Kany 738, 132 P S32: 

“Where a referee is appointed to find 
the facts and conclusions of law in 


an action, his report of the facts ap- 
proved by the court, is not challenged 
by a motion to modify and amend the 


judgment.” Northrup Nat. Bank yv-. 
Webster Refining Co., supra. 
51. Wojahn v. National Union 


Bank, 144 Wis. 646, 129 NW 1068. 


[a] Tllustration.—Exceptions may 
be filed to report and relief demand- 
ed by motion to correct the findings 
and for judgment accordingly. Wo- 
jahn v. National Union Bank, 144 Wis. 
646, 129 NW 1068. 


52. Roberts v. White, 43 N. Y. 
Super. 455 [aff 73 N. Y. 375]; National 
State Bank v. Hibbard, 45 HowPr 
(N. Y.) 280. 

Not ground for exception see supra 
§ 210 text and note 37 [e]. 


53. Peavy v. McDonald, 119 Ga. 
865, 47 SE 203. 


Objection as subject to exception 
see supra § 209 text and note 35. 


54 Amended, additional,- or sup- 
plemental report generally: 
Before recommittal see supra § 182. 
robe recommittal see infra §§ 333— 

Form of order see infra § 337. 


55. State v. Lancaster County, 20 
Nebr. 419, 30 NW 5388. 

56. Recommittal: 
By court on own motion see infra § 


oO. 


On motion of referee see infra § 222. 
At When granted see infra §§ 306— 


58. Ga.—Fricker v. Americus Mfg..,. 
etc., Co., 124 Ga. 165, 52 SE 65. 


Mass.—Jackson, ete., Co. v. Fuller, 
226 Mass. 441, 115 NE 766. 


Mich.—Mason y. Scio Fractional 
School Dist. No. 1, 34 Mich. 228. 


Minn.—Califf v. Hillhouse, 3 Minn. 
ajalithe 


N. Y.—Van Slyke v. Hyatt, 9 
PrNS 58; 
Pr 385. 

N. C.—Tilley v. Bivens, 110 N. C. 
348, 14 SE 920. 


59. Smith v. Smith, 135 Ga. 582, 69 
SE 1110; Jones v. Nolan, 120 Ga. 588, 
48 SE 166; Mason vy. Scio Fractional 
School Dist. No. 1, 34 Mich. 228. . 


Abb 
Gove v. Hammond, 48 How 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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§§ 217-223] 


raised by exception®® or where the cause was not 
That an auditor was not sworn as re- 
quired by law should be urged by a motion to re- 
commit and not by exception of fact to his report.®? 


referable.®! 


[§ 218] (2) Omissions. 


Referee.®® 
sion of evidence.*° 


rereference.71 
[§ 220] (4) Incorrect Findings. 


A motion to recommit is 
the proper remedy where the report is incomplete,** 
objection being based upon omissions,®* such as a 
failure to find,®® or where the referee fails to re- 
port with sufficient fullness,®® or fails to report the 
evidence,®* or a portion of the evidence.®® 


[§ 219] (8) Irregularities in Proceedings before 
A motion to recommit has been held 
proper to raise objections to rulings upon the admis- 
1 So failure to pass upon issues 
of law referred should be raised by motion for a 
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trial. 


will not lie.78 


to set it aside.7® 


eree.®° 


[§ 222] j. Request of Referee. 
be set aside and recommitted on request of the ref- 


[§ 223] k. By Court Sua Sponte.®1 


[53 C.J.] 775 


to law,7® the proper remedy is by motion for a new 


[§ 221] i. Motion To Set Aside.74 A motion to 
set aside is the proper remedy where there are sub- 
stantial errors of law or fact.*° But where the error 
is not of a substantial character,’® as where the re- 
port is subject to correction,*“ a motion to set aside 


After confirmation of the report it has been held 
that the only remedy for errors of law is by motion 


The report may 


It is gener- 


ally held that the court may, in a proper case,*? mod- 


Where a find- 


ing is not sustained by the evidence,*” or is contrary 


[a] Failure to classify findings.— 
pones v. Nolan, 120 Ga. 588, 48 SE 

{b] Failure to separately state 
findings of fact and conclusions of 
law. Smith v. Wilkinson, 143 Ga. 
741, 85 SE 875. 

Defects constituting ground for set- 
ting aside see infra § 221. 

60. Pearce v. Smith, 160 Ga. 337, 
127 SE 764, 765. 

Objections available by 
see supra §§ 206-211. 

61. Jones v. Parker, 26 N. H. 20. 

Causes which may be referred see 
‘Supra §§ 6-42. 

62. Harrison v. Harrison, 115 Ga. 
999, 42 SE, 382. 

63. Patterson v. Burtz, 
139, 146 SE 330. 

[a] Failure to state manner in 


exception 


39 Ga. A. 


“which finding was arrived at.—Pat- 


terson v. Burtz, 39 Ga. A. 139, 146 SH 
330. 

64. Bazille v. Ullman, 2 Minn. 134; 
Scroggs v. Stevenson, 100 N. C. 354, 
6 SE 111; State v. Spartanburg, etc., 
R. Co., 8 S. C. 129; Sutterfield v. Ma- 
gowan, 12 S. D. 139, 80 NW 180. 


[a] Tllustrations.—(1) Exceptions 
to the report of a judge, to whom was 
referred the taking of an account, 
that he has not found the facts on 
which he bases his report, and that 
no legal notice was given exceptant 
of the time when the account would 
be taken, the report delivered, or 
judgment rendered, should be taken in 
the form of a motion to recommit; 
no questions of law being presented 
for the consideration of an appellate 
court. Scroggs v. Stevenson, 100 N. 
GC: 354), 6V/SE, 1141. 3(2) Where a ref- 
eree’s report fails to state all rulings 
made by, and all exceptions taken be- 
fore, him, or all material evidence of- 
fered on a matter excepted to, the rem- 
edy is by motion to require him_ to 
supply the defects, and not by motion 
for a new trial. Sutterfield v. Ma- 
gowan, 12 S. D. 139, 80 NW 180. 

65. Delaney v. Gubbins, 181 Ind. 
188, 104 NE 13; lLefler v. Field, 47 
N. Y. 407; Excelsior Petroleum Co. v. 
Lacey, 3 Hun 111 [aff 63 N. Y. 422]. 

66. Smith v. Smith, 135 Ga. 582, 
69 SE 1110; Fricker v. Americus Mfg., 
ete., Co., 124 Ga. 165, 52 SE 65. 

[a] As to particular issue.—Smith 
v. Smith, 135 Ga. 582, 69 SE 1110. 


67. Williams v. Whiting, 92 N. C. 
683. 
68. Smith v. Wilkinson, 143 Ga. 


741, 85 SE 875. 
69. Presentation of objection hbe- 
fore referee see supra § 200. 


70. Lunn, etc, Co. 
(Mass.) 167 NE 641; Hoshor-Platt 
aA v. Miller, 238 Mass. 518, 131 NE 


71. Hoshor v. Fitzpatrick, 142 Ga. 
384, 82 SE 1065. 
72. Delaney v. Gubbins, 181 Ind. 


188, 104 NE 13. 
73. Delaney v. Gubbins, supra. 


Avis When granted see infra §§ 279- 


75. Cal.—Branger v. 
Cal. 353. 


N. J.—Runyon v. Hodges, 46 N. J. 
L. 359. 


N. Y.—La Wall v. Grigg, 5 HowPr 
158, 3 CodeRep 141; Denning v. Smith, 
2 Wend. 303. See Donohue v. Champ- 
lin, CodeRepNS 138 (holding that a 
report of a referee dismissing a com- 
plaint on an issue of law is to be re- 
viewed by appeal, and not by motion 
to set aside). 


Chevalier, 9 


Pa.—Van Syckle v. Stewart, 10 
Phila. 547. 

S. D.—Neeley v. Roberts, 17 S. D. 
161, 95 NW 921. 


“When the referee excludes proper 
testimony, or admits improper evi- 
dence, or does any other act material- 
ly affecting the rights of either party 
during the progress of the trial be- 
fore him, then sach party should ex- 
cept, and see that the exception is 
truly stated in the report. But when 
the alleged error consists in the final 
conclusions of law or fact drawn from 
the testimony, and the evidence is cer- 
tified to the Court by the referee, the 
proper course is to move to set aside 
the report, and for a new trial.” 
Branger v. Chevalier,-9 Cal. 3538, 362. 


76: Hassler v. Turnbull, 55 N. Y. 
Super. 300, 301, 18 NYSt 352. 


77. Califf v. Hillhouse, 3 Minn. 
311; Van Slyke v. Hyatt, 9 AbbPrNS 
(N. Y.) 58; Gove v. Hammond, 48 
HowPr (N. Y.) 385; Duffy v. Hickey, 
68 Wis. 380, 32 NW 54. 

[a] Changes in minutes.—lIt is not 
ground for setting aside the report 
that changes have been made in the 
minutes of the reference in regard to 
certain evidence. The remedy in such 
case is to correct the minutes of the 
evidence given before the referee in 
accordance with the actual facts. 
Duffy v. Hickey, 68 Wis. 380, 32 NW 
54, 

[b] Where the report fails to state 
separately findings of fact and-con- 
clusions of law, the proper remedy 
is to move to send the case back to 
the referee to pass specifically on the 
material questions of law which he 
has failed to pass on, or to resettle 
his report, and not by motion to set 


v. Wolfman, [aside the report. 


ify,S* or else it may set aside,*4 or else it may re- 


Gove v. Hammond, 
48 HowPr (N. Y.) 385. 

{c] Failure to specify issues.—If 
a referee states only a general con- 
clusion, without specifying the issues 
upon which he finds, the remedy of 
the party aggrieved is by a motion to 
refer back the cause for a further 
finding and not by a motion to set 
aside the report as irregular. Van 
pivke v. Hyatt, 9 AbbPrNS (N. Y.) 


78. Motion to: 
Correct see supra § 214. 
Recommit see supra §§ 217-220. 


79. Camp Namaschaug, Ine. v. 
pone ye «oN. J. Mise. 1060, 147 7A 
oO. 


80. Brittingham v. TSENG 


Y. Super. 421. 


[a] Rule applied.—Where the ref- 
erees certified to the court that they 
have inadvertently overlooked a cer- 
tain circumstance and request a re- 
committal, the court may set aside 
the report and recommit it. Britting- 
ham v. Stevens, 1 N. Y. Super. 421. 

81. Necessity of objection to pre- 
serve party’s right to review see su- 
pra § 199. 

82. Disposition and grounds for 
relief see infra §§ 264-338. 


Stevens, 


oe Depriest v. Patterson, 94 N. C. 
[a] Although plaintiff’s exception 


could not be heard (1) on motion to 
confirm a report, because not taken 
in time, yet if the court can see that 
it acted under a misapprehension at 
the first hearing and that great in- 
justice will be done unless the report 
is modified, it may on its own motion 
so modify its ruling as to correct er- 
Depriest v. Patterson, 94 

(2) Where, in this court, a 
reference is made to the clerk to state 
an account, an exception will not be 
heard upon a motion to confirm the 
report, which was not taken in the 
court below, nor on the first hearing 
in this court. Although such excep- 
tion cannot be taken, yet if the court 
can see from the report, that it acted 
under a misapprehension of the facts 
in the first hearing, it will ex mero 
motu modify its ruling, when it is 
plain that it will work great injustice. 
Depriest v. Patterson, supra. 

84. McCurdy v. Middleton, 90 Ala. 
99, 7 S 655; Tate v. Davis, 152 N. C. 
177, 67 SE 503. 

{a] Reference to inform  con- 
science of court.—‘It is contended 
that, no exceptions having been reg- 
ularly filed to the report of the ref- 
eree, his honor was without authority 
to set aside the report. The refer- 
ence was not one made under the pro- 
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commit,®® the report on its own motion. 
is authority to the effect that the court cannot set 
’s findings of fact without applica- 
tion of either party and upon its own motion.*® 


aside the referee 


Duty to act. Where the 


commit for minor errors.§* 


[§ 224] 3. Form and Requisites‘*‘—a. Exceptions 
The office of exceptions to the re- 
port is to assign reasons why it should not be adopted 
and made the judgment of the court and in general 
Where the form 
report is provided by 
statute or rule of practice,®® the form employed must 6 


—(1) In General. 
if they do so they are sufficient.*® 
of exceptions to a referee’s 


comply with such requirements. 
[§ 225] (2) Written or Oral. 


otherwise provided by statute or rule of practice,°” 


visions of the Code of Civil Procedure 
when a referee is appointed to. hear 
and determine issues raised by the 
pleadings in a civil action. It is mere 
inquiry made at the direction of a 
chancellor who wishes to inform his 
conscience as to the justice of a de- 
mand made ona fund in his control. 
He may set aside ex mero motu the 
recommendation of the master or ref- 
eree and examine into the facts him- 
Selpyermatenw. Davis, Wo IN, Chis 
67 SE 508, 504. 


[b] Ordering new reference as in 
effect setting report aside.—After the 
making of a referee’s report, and mo- 
tions, by both parties, for judgment 
thereon, the court may order a new 
reference; such order having the ef- 
fect to set aside the first report. 
Cairns v. O’Bleness, 40 Wis. 469. 


85. Holston Box, etc., Co. v. Von- 
berg, 34 Ga. A. 298, 129 SE 562 [con- 
forming to answer to cert questions 
1160 "Gas 813), 129 SE 929; Aldrich ‘v. 
Rowell, (lowa) 166 NW 89; 
Fries, 19 Barb. (N. Y.) 313. 


86. Neeley v. Roberts, 17 S. D. 161, 
95 NW 921. 


87. Trentham v. Bluthenthal, 
Ga. 530, 45 SH 421. 


[a] Defects in form.—The court 
need*not on its own motion recommit 
the report because of its failure to 
show what evidence was admitted and 
what was rejected and to clearly state 
all the rulings made and findings and 
conclusions of law, where, as a mat- 
ter of fact, it disclosed with due cer- 
tainty the rulings made as to the 
evidence and the findings of law and 
fact. Trentham v. Bluthenthal, 118 
Ga. 530, 45 SE 421. 


88. Particular requisites see infra 
§§ 225-231. 


Snook v. 


118 


89. Stockton Bank v. Showers, 65 
Kan. 431, 434, 70 P 332; Matter of 
MacFarlane, 65 App. Div. 93, 95, 96, 


712 NYS 723 [aff 169 N. Y. 608, 62 NE 
1097]. 

“The office of the bill of exceptiaqns 
is to express the dissatisfaction of the 
excepting party to the report of the 
referee and the reasons for such dis- 
satisfaction.” Stockton Bank Vv. 
Showers, supra. 


90. See statutory provisions and 
rules. 

91. McCall v. Hall, 182 Ala. 191, 
62 S 68; Huntington vy. Mullins, 16 


Lea (Tenn.) 738. 
92. See statutory provisions and 
rules. 


93. Zoit v. Millaudon, 4 Mart. N. S. 
(La.) 470. See Buckley v. Durant, 1 


— 


report is substantially 
correct, the court need not upon its own motion re- 
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But there 
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proceedings. °® 


Exceptions to a referee’s 
direct,* definite,” and clear;* otherwise they will not 


Except where 
be considered.* ' 


Dall. (Pa.) 129, 1 L. ed. 67 (holding 
that where the exceptions arise from 
the face of the report, and depend 
upon construction of law, they need 
not be filed in writing). 

94. See supra § 145. 


95. St. Joseph Mfg. Co. v. Hub- 
bard, 36 Ind. A. 84, 75 NE 17. 

96. -Price v. Thomas, 4 Md. 514. 

97. Price v. Thomas, supra. 

98 Pearce v. Shaw, 1 Serge. & R. 
(Pa.), 365. See Spangler’s Est., 28 
Pa. Dist. 332 (wherein the court did 
consider exceptions filed to the adju- 
dication of of an auditing judge, but 
stated that such exceptions might 
well be dismissed because not veri- 
fied by affidavit as required by law). 

99. Hichberg v. U. S. Shipping Bd. 
Emergency Fleet Corp., 273 Fed. 886; 
Rohm >v. Jallans, 134 La. 913, 64 S 
829; State v. Woods, 234 Mo. 16, 136 
SW 3375 Simpson \v. Cox, 95 7S. C. 
382, 79 SE 102. 

[a] “No rule is better established 
than that exceptions to the report of 
an auditor must be specific, and point 
out with the utmost care the particu- 
lar point to which exception is made.” 
Hichberg v. U. S. Shipping Bd. Emer- 
gency Fleet Corp., 273 Fed. 886, 893. 


[b] “The office of an exception is 
to point out—specify—the error com- 
plained of.” Simpson v. Cox, 95 S, C. 
882, 79 SE 102, 108. 

1. Rohm vy. Jallans, 
64 S 829 

2. ‘Griffin v. Collins, 125,Ga. 159, 
53 SE 1004; Highland Park v. Wilson, 
186 Ky. 238, 216 SW 3870. 

[a] Exceptions too vague and in- 
definite are properly stricken. Grif- 
fin v. Collins, 125 Ga. 159, 58 SH°1004. 

3. Rohm v. Jallans, 134 La. 9138, 64 
S 829. 


134 La, 913, 


4 U. S.—HBHichberg v. U. S. Ship- 
ping Bd. ‘Emer gency Fleet Corp., 273 
Fed. 886; Sandford v. Embry, 151 


Fed. 977, "81 CCA 167. 


Ala.—Vaughan v. Smith, 69 Ala. 92; 
Royall v. McKenzie, 25 Ala. 363. 


D. C.—Smith v. American Bonding, 
etc., Co., 12 App. 192. 

Ga.—Coosa Land Co. v. Edgerton 
Mfg. Co., 165 Ga. 808, 142 SE 149; 
Griffin v. Collins, 125 Ga. 159, 53 SE 
1004; Phillips v. Collinsville Granite 
Co., 123 Ga. 830, 51 SE 666; Green v. 
Valdosta’ Guano Co., 121 Ga. 131, 48 
SE 984; Ross v. Battle, 113 Ga. 742, 
39 SE 287; Mason v. De Kalb County 
Road, etc., Com’rs, 104 Ga. 35, 30 SH 
513; Arthur v. Gordon County Com’rs, 
67 Ga. 220; Virginia Home Ins. Co. 


[§§ 223-227 


exceptions to a referee’s report taken after it has 
been filed with the court need not be in writing.’* 
On the other hand exceptions taken before the ref- 
eree must generally be reduced to writing and, with 
the ruling thereon, filed with the report.°®* 
tions not appearing to be in writing will be presumed 
to have been oral.®® 

[§ 226] (8) Verification or Signature. 
been held that exceptions apparent on the face of 
the record need not be verified,’ nor signed®? by 
But it has also been held that exceptions 
will not be received unless accompanied by affidavits 
as to facts which do not appear on the face of the 


Excep- 


It has 


§ 227] (4) Specific Character—(a) In General. 


report must be specifie,°® 


v. Gray, 61 Ga. 515; White v. Reviere, 
57 Ga. 386; Roberts v. Summers, 47 
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A. 139, 146 SE 330; Roosevelt Me- 
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SE 693. 
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104, 182 NE 569; Snell v. Deland, 138 
Til. 55, 27 NE 707%. 


Hub- 


bard, 36 Ind. A. 84, 75 NE 17. 
80 Iowa 
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La.—Rohm vy. Jallans,:134 La. 913, 
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Burdette, 104 Md. 666, 65 A 341; Cal- 
vert v. Carter, 18 Md. 73; Scrivener 
v. Scrivener, 1 Harr. & J. 743. 


Mo.—State v. Woods, 234 Mo. 16, 
1386 SW 337; Pullis v. Somerville, 218 
Mo. 624, 117 SW 736; Cahill v. Mc- 
Cornish, 74 Mo. A. 609; Dallas v. 
Brown, 60 Mo. A. 498; Smith v. Haley, 
41 Mo. A, 611. 


N. J.—Merritt v. Jordan, 65 N. J. 
Eq. 772, 60 A 183. 

N. Y.—Graham vy. Chrystal, 2 Abb. 
Dec. 263, 2 Keyes 21, 37 HowPr 279 
{aff 1 AbbPrNS 121, 32 HowPr 287]; 
Brooks v. Van Every, 3 Keyes 27; 
Loomis v. Loomis, 51 Barb. 257; Van 
Derveer v. Wright, 6 Barb. 547; In re 
Plumb, 24 Misc. 249, 53 NYS 558; 
Honlahan v. Sackett’s Harbor, ete., R. 
Co., 24 HowPr 155; Underhill v. Pom- 


‘eroy, 2 Hill 603 [aff 7 Hill 388]. 


N. C.—Neuse Falls Mfg. Co. v. 
Brooks, 106 N. C. 107, 11 SE 456; 
Avent v. Arrington, 105 N. C. 377, 10 
SE 991; Battle v. Mayo, 102 N. C. 413, 
9 SE 384; Young v. Kennedy, 95 N. 
C. 265; Cooper v. Middleton, 94 N. C. 
86; Currie v. McNeill, 83 N. C. 176; 
Morrison v. Baker, 81 N. C. 76; Suit 
ve Suit, 78 N.C. 2:72) "State wv. Hoys 
a “a C. 527; Allison v. Bryson, 65 N. 


Ee. —In re Burke, 144 Pa. 190, 22 A 
eet 2; Van Syckle v. Stewart, 10 Phila. 

PHllinpine Heiceiedt v. McCullough, 
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S. C.—Simpson v. Cox, 95 S. C. 382, 
79 SE 102. 

Tenn.—Loveman v. Taylor, 85 Tenn. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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[§ 228] (b) Specification of Finding or Conclu- 
sion Objected To. An exception should specify the 
particular findings® or rulings® to which objection is 
taken. An exception complaining only of the rea- 
soning, and not of the ruling, of the referee as to ex- 
clusion of evidence is not a good exception of fact.? 


Objections to the report as a whole have been held 
too general to raise any point for review,® as where 
the exceptions are merely to “each of the conclusions 
of law,’’® or to all conclusions of law and findings of 
fact.'° But under a statute requiring exceptions to 
specify the part or parts excepted to, it has been 
held that exceptions to each and all of the findings 
and conelusions are sufficiently definite and spe- 
cific.1+ Where a finding is proper in part, an excep- 
tion to it as a whole cannot be sustained;!? nor can 


. exception to the refusal of a request as a whole be 


sustained where a portion of the request is m- 
proper.?® 

‘ [§ 229] (c) Of Ground of Objection—aa. Neces- 
sity of Specifying. An exception to a finding of the 
referee should specify the particular ground of ob- 
jection,+* and point out wherein a finding is incor- 
1, 2 SW 29; Ridley v. Ridley, 1 Coldw. | 86 SE 236. 

323; Green v. Lanier, 5 Heisk. 662; 8. 


Powell v. Ford, 4 Lea 278; Elliott v. 
Bass, 4 Baxt. 354. 


Tex.—Whitehead v. Perie, 15 Tex. 
ee: v. Ullibari, (Civ. A.) 35 SW 


SW 1105. 


52) Nw ¥ 5 62745 
ery, 


Wis.—Carroll v. Little, 73 Wis. 52, 
40 NW 582; Reed v. Jones, 15 Wis. 
40. raze: 

[a] General exceptions properly che 


overruled.—Litteral v. Burris, 230] 482, 123 P 777. 
iy. 151, 20 SW, (2d) 752; Riley” vi. 12 
Sexton, 32 Hun (N. Y.) 245. 624: 


[b] Report confirmed as if no ex- 
ceptions.—Rohm v. 
Loot) SS oao. 


{c] Basis for jury trial.—Excep- 14. 
tions that labor and materials had not 
been furnished for the antount allow- 
ed, that prices were excessive and 
not supported by any contract, that 


CivProe 244. 
Jallans, 134 La. 13. 


dall, 
60 Mo. A. 493; 
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Huggins v. Hill, 


9. Lefler v. Field, 50 Barb. 407 [aff 
Hepburn v. Montgom- 
5 NYCivProc 244. 

10. Graham v. Chrystal, 
Dec. (N. Y.) 263, 2 Keyes 21, 37 How 
Pr 279 [aff 1 AbbPrNS 121, 32 How 


Pederson v. Parke, 


Crawford v. Everson, 68 N. Y. 
Hepburn v. Montgomery, 


Steubing v. New York El. R. 
Co., 138 N. Y. 658, 34 NE 369. 
Weinstein v. Julius Lansburgh 
Furniture, etc., Co., 
271, 278 Fed. 580; 
78 Mo. 593; 


Whiting v. Cran- 
Dallas v. Brown, 
Hornblower v. Cran- 
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rect.1° An exception that the referee’s finding was 
against the law and evidence is insufficient if it fails 
to inform the court'in what respect the finding was 
against the law?® or not supported by the evidence.‘ 


[§ 230] bb. Sufficiency of Specification. Under 
a statute requiring all exceptions clearly and dis- 
tinetly to specify the errors complained of it has 
been held that a party excepting to the report of an 
auditor in an equity case where the exceptions in- 
volve a consideration of the evidence on which the 
auditor based his findings must set forth in con- 
nection with each exception of law or of fact the 
evidence necessary to be considered in passing there- 
on,'® or attach thereto, as an exhibit, so much of the 
evidence as is pertinent,’ or point out to the court 
where such evidence is to be found in the brief of the 
evidence where such a brief is prepared and filed by 
the auditor.2° Exceptions not complying with this 
rule are incomplete?! and defective,’? presenting no 


question for determination,?* and the court will re- 

fuse to approve exceptions of fact,?* or will over- 
POOR SE Oly LAG), : 

rule exceptions of law?® which fail to conform with 


this requirement. In an action at law wherein the 


Ga. 808, 142 SE 149 (wherein the 
court said: ‘‘Where exceptions of law 
and exceptions of fact in an equity 
case depend upon consideration of 
evidence submitted at the hearing be- 
fore the auditor, and the exception 
does not set forth, literally or in sub- 
stance, the evidence which the ex- 
ceptor contends is material to the 
question for decision, it will not suf- 
fice to state merely that the evidence 
is to be found on designated pages 
of the brief of evidence as reported 
by the auditor. The court did not 
err in disapproving the exceptions of 
fact and in overruling the exceptions: 
of-law’’). 


[a] Reference to one hundred and 
seventy-five pages.—An exception of 
law that auditor in boundary dispute 
improperly admitted a certain instru- 
ment as an ancient document was in- 
complete, where it referred the court 
to “entire evidence bearing on the lo- 


(Mo. A.) 245 


2 Abb. 


68 Wash. 


5 NY 


Bist A pps GDC) 


actual amount due, if any, was less 
than that stated, and that the report 
was informal, insufficient, incorrect, 
and contrary to the law and the facts 
are too general to raise any question 
of fact to be tried by jury. Conti- 
nental Beer Pump, ete., Co. v. George 
J. Cooke Co., 299 Ill. 104, 182 NE 569. 


{d] Particular objections.—(1) 
Exceptions that “referee has erred in 
all his calculations of interest,” and 
that ‘‘the referee has erred in his 
method of calculation of interest, the 
same being contrary to the law of 
this state,” and that the referee 
ought to have allowed defendant in- 
terest on each item of his credits 
from the date of payment, do not raise 
the objection that the referee allowed 
plaintiff compound interest. Pullis 
v. Somerville, 218 Mo. 624, 117 SW 
736. (2) An exception alleging error 
in allowing plaintiff a certain sum, on 
the ground that so much was not due, 
was too general and insufficient to 
raise the question whether a particu- 
lar note should have been allowed in 
the amount found to be due plaintiff. 
Simpson vy. Cox, 95'S. C. 382, 79 SH 
102. 


5. Whiting v. Crandall, 78 Mo. 
593; Hornblower v. Crandall, 7 Mo. A. 
220 [aff 78 Mo. 581]. 


6. Anderson v. Caldwell, 242 Mo. 
201, 146 SW 444; State v. Woods, 234 
Mo. 16, 136 SW 337; Van Hoose v. 
Hines, (Mo. A.) 180 SW 30; Smith 
v- Haley, 41 Mo. A. 611. 


7. Johnson v. Thomas, 144 Ga, 69, 


dall, 7 Mo.-A. 220 [aff 78 Mo. 581]; 
Cameron v. Decatur First Nat. Bank, 
4 Tex. Civ. A. 309, 23 SW 334. 


15. Lincoln y. Virginia Portland 
Cement Co., 258 Fed. 505. 


16. Singer Mfg. Co. v. Givens, 35 
Mo. A. 602, 610. 


17. Singer Mfg. Co. v. Givens, su- 
pra. 

18. McCoy v. Johnson, 161 Ga. 638, 
131 SE 475; Barnes v. Commercial 
Credit Co., 161 Ga. 605, 1381 SE 476; 
Linder v. Whitehead, 125 Ga. 115, 53 
SE 588; First State Bank v. Avera, 
123, Ga.7598, 51 SH 665; “Barrett v. 
Stilla106).S. ©. 449, 91 "SH. 735, 1S6- 
See White v. Reviere, 57 Ga. 386 
(holding that exceptions need not set 
forth any of the evidence where the 
auditor himself has reported all the 
evidence, and thus made it part of 
the record). 


19. McCoy v. Johnson, 161 Ga. 6388, 
131 SB 475; Barnes v. Commercial 


“Credit Co., 161 Ga. 605, 131 SE 476; 


First State Bank v. Avera, 123 Ga. 
598, 51 SE 665. 


20. McCoy v. Johnson, 161 Ga. 638, 
131 SE 475; Barnes v. Commercial 
Credit Co., 161 Ga. 605, 131 SH 476; 
Faucett v. Rogers, 152 Ga. 168, 108 
SE 798; Smith v. Wilkinson, 143 Ga. 
741, 85 SE 875; Collinsville Granite 
Co. v. Phillips, 123 Ga. 830, 51 SE 666; 
First State Bank v. Avera, 123 Ga. 
598, 51 SE 665; Weldon v. Hudson, 
120 Ga. 699, 48 SE 130. But see Coosa 
Land Co. v. Edgerton Mfg. Co., 165 


cation of the line or referring to this 
plat’; matter attached thereto being 
composed of one hundred and seventy- 
five pages of what purported to be evi- 
dence reported by the auditor, which 
burden the court was not required to 
undertake. Faucett v. Rogers, 152 
Ga. 168, 108 SH 798. 


21. Lively v. Inman, 135 Ga. 10, 
68 SE 703; Brock v. Wildey, 132 Ga. 
19, 63 SE 794. 


22. Bacon v. Bacon, 161 Ga. 978, 
133 SE 512, 513. 


23. McArthur v. Kirkland, 148 Ga. 
232, 96 SE 339. - 


24. Miller v. Gibbs, 161 Ga. 698, 
1382 SE 626; Marietta Bd. of Lights, 
etc. v. Niller, 155 Ga. 296, 116 SE 835; 
Manion v. Varn, 152 Ga. 654, 111 SE 
30; Faucett v. Rogers, 152 Ga. 168, 
108 SE 798; Jones v. Laramore, 149: 
Ga. 825, 102 SE 526; Armstrong v. 
American Nat. Bank, 149 Ga. 165, 99 
SE 884; Smith v. Wilkinson, 143 Ga. 
741, 85 SE 875; McCord v. Jackson, 
135 Ga. 176, 69 SE 23; Winkles v. 
Simpson Grocery Co., 132 Ga. 32, 63 
SE 627; Orr v. Cooledge, 125 Ga. 496, 
54 SE 618; Armstrong v. Winter, 122 
Ga. 869, 50 SE 997; Perkins v. Castle- 
berry, 122 Ga. 294, 50 SE 107. 


25. Coosa Land Co. v. Edgerton 
Mfg. Co., 165 Ga. 808, 142 SE 149; 
Miller v. Gibbs, 161 Ga. 698, 132 SE 
626; Manion v. Varn, 152 Ga. 654, 111 
SE 30; Faucett v. Rogers, 152 Ga. 
168, 108 SE 798; Jones v. Laramore, 
149 Ga. 825, 102 SE 526; Smith v. 


778 [53 C.J.] 
exceptant is entitled to a trial of exceptions of fact 
by a jury?® a general exception of fact to a speci- 
fied finding as contrary to the evidence,?” or as 
without evidence to support it,?® is sufficient. How- 
ever, even in an action at law an exception to the 
admission or exclusion of evidence should set forth 
literally or in substance the evidence alleged to have 
been excluded,?® and an exception complaining of 
the admission of evidence should set forth the evi- 
dence objected to.2° The exceptions must contain 
all the facts and rulings necessary to show prejudi- 
cial error and not compel the court to search through 
the record for them.*+ Ordinarily an exception 
should not refer to other exceptions to show the mat- 
ter objected to.*? 


[§ 231] (d) Responsiveness to Issues. Excep- 
tions to a referee’s report should be responsive to 
the issues as raised by the pleadings and defined by 
the report.®? 


[§ 232] b. Remonstrance—(1) In General. <A 
remonstrance must comply in form with the require- 
ments, if any, which are imposed by statutes or rules 
of practice. Where a finding is conclusive as to 
the weight of the evidence upon which it is based,*® 
a remonstrance is insufficient which alleges that the 
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[§§ 230-235 


evidence does not support a finding,*®® or that it is 
contrary to the evidence;*? but to raise an issue as 
to a fact, found or not found, it must be alleged that 
a material fact was found without evidence,** or 
that the referee refused or failed to find a mate- 
rial fact which was admitted or undisputed.?® An 
allegation that a fact was found without evidence 
and contrary to the evidence is insufficient.*° 


[§ 233] (2) Specific Character. A remonstrance 
is ineffectual where too general in character,*! and 
it is ordinarily within the discretion of the review- 
ing court to require the remonstrant to make his ob- 
jections more specific.4? The remonstrance should 
specify the particular rulings to which objection is 
made,** and show in what respect the remonstrant 
was prejudiced. fe 


[§ 234] c. Motion To Set Aside. Where a mo- 
tion to set aside the report is based upon extrinsic 
matter, it should be supported by proper proof 
thereof.*° 

[§ 235] d. Motion To Recommit. On a motion 
for recommittal, the moving papers should show the 
propriety and necessity for recommittal,*® and a com- 
pliance by the moving party with all acts on his part 
required to authorize a recommittal.47 


Wilkinson, 143 Ga. 741, 85 SE 875; 
McCord v. Jackson, 135 Ga. 176, 69 
SE 23; Winkles v. Simpson Grocery 
WO, oon Garon, (63 (SE 627) cOrre vs 
Cooledge, 125 Ga. 496, 54 SE 618; 
Armstrong v. Winter, 122 Ga. 869, 50 
SE 997; Perkins v. Castleberry, 122 
Ga. 294, 50 SE 107; Hudson vy. Hud- 
son, 119 Ga. 637, 46 SE 874, 


“The neglect of a party excepting 
to an auditor’s report on matters of 
fact, or on matters of law dependent 
for their decision upon the evidence, 
to set forth, in connection with each 
exception of law or fact, the evidence 
necessary to be considered in passing 
thereon, or to point out the same by 
appropriate reference, or to attach as 
exhibits to his exceptions those por- 
tions of the evidence relied on to sup- 
port the exceptions, is a sufficient rea- 
‘son, in an equity case, for refusing to 
‘approve the exceptions of fact and for 
overruling the exceptions of law.” 
McCord vy. Jackson, 135 Ga. 176, 177, 
69 SE 23 [quot Manion v. Varn, 152 
Ga. 654, 111 SE 30]. 


26. See infra §§ 342-353. 
27. Anderson v. Blair, 121 Ga. 120, 
48 SE 951; Johnson v. Cairo, 27 Ga. 


A. 125, 107 SE 551; Forbes v. Davis, 
8 Ga. A. 560,69 SE 1132. 


28. Anderson v. Blair, 121 Ga. 120, 
48 SE 951; Johnson v. Cairo, 27 Ga. 
125, 107 SE 551, 

[a] It is error to strike, on the 
ground that it is indefinite, an ex- 
‘ception of fact to an auditor’s report 
assigning a specified finding as con- 
trary to evidence or without evidence 
to support it. Anderson v. Blair, 121 
Ga. 120, 48 SE 951. 


29. Cock v. Lipsey, 148 Ga. 322, 
96 SE 628. 
{a] Literally or in substance.—An 


exception to an auditor’s report, com- 
plaining of rulings on_ evidence, 
should set forth literally or in sub- 
stance the evidence alleged to have 
been erroneously admitted or reject- 
ed. Cock v. Lipsey, 148:Ga. 322, 96 
SE 628. 


30. Griffin v. Collins, 125 Ga. 159, 
53 SE 1004. 


31. Armstrong v. American 
Bank, 149 Ga. 165, 99 SE 884; 
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strong v. Winter, 122 Ga. 869, 50 SH 
997; Hudson v. Hudson, 119 Ga. 637, 
46 SE 874; Richmond v. Phillips, 48 
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well, 48 Ga. 421; Roosevelt Memorial 
Assoc. v. Clarke, 35 Ga. A. 345, 133 
SE 644, 


; 32. Bouknight v. Brown, 16 S. C. 
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33. Hichberg v. U. S. Shipping Bd. 


poe Fleet Corp., 273 Fed. 886, 
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“The exceptions, to be sufficient to 
avoid judgment on the report, must 
respond to the original issues made 
by the pleadings, as further defined 
and limited by the approved findings 
of the auditor. If proper exceptions 
are filed, in so far as they dispute 
the findings of fact by the auditor, 
they create issues to be submitted to 
the jury, and, upon tne issues so de- 
fined, the trial will proceed in all re- 
spects as if no reference or report 
had been made.” Eichberg v. U. 8S. 
Shipping Bd. Emergency Fleet Corp., 
supra. 


34. Di Francesco v. Moomjian, 108 
Conn. 515, 143 A 900; Seymour Trust 


Co. v. Hershowitz, 103 Conn. 532, 131 


A 399. 


35. See supra §§ 186-190. 


36. Ferguson v. Cripps, 87 Conn. 

241, 87 A 792. See Valente v. Porto, 
93 Conn. 146, 105 A 338, 339 (where 
the court said: ‘“‘The only question 
here presented is as to the sufficiency 
of the plaintiff’s remonstrance. 
Not one of these paragraphs states 
a good cause for a remonstrance. It 
was not enough to say in these ob- 
jections that the conclusions of the 
committee were not supported by the 
evidence, when no part of the evi- 
dence was before the court’). 


37. lLalley v. Bridgeport, 96 Conn. 
501, 114 A 678; Ferguson v. Cripps, 
87 Conn. 241, 87 A 792. 

38. Goralnik Hat Co. v. Delohery 
Hat. Co., 98 Conn. 560, 120 A 283; 


39. Goralnik Hat Co. v. Delohery 
Hat Co., supra. 


40. Ferguson v. Cripps, 87 Conn. 
241, 87 A 792, 798. 


41. Di Francesco v. Moomjian, 108 


Conn. 515, 143 A 900; Liefeld v. Cof- 
fin, 103 Conn. 279, 130 A 576; Lalley 
v. Bridgeport, 96 Conn. 501, 114 A 678; 
Maples v. Avery, 6 Conn. 20. 


42. Ferguson v. Cripps, 87 Conn. 
241, 87 A 792, 794. 

43. Ferguson v. Cripps, supra; 
Hoyt v. Pomeroy, 87 Conn. 41, 86 A 


755; Geary v. New Haven, 76 Conn. 
84, 55 A 584. 

44, Ferguson vy. Cripps, 87 Conn. 
241, 87 A 792. 


45. Hoeft v. Hotchkiss, 76 Cal. A. 
670, 245 P 458. 


{a] Affidavit.—Failure to make af- 
fidavit that she could produce evi- 
dence not heard, or that findings were 
erroneous, warranted denial of motion 
to set aside report for alleged lack 
of notice to movant of the hearing 
before the referee. Hoeft v. Hotch- 
kiss, 76 Cal. A. 670, 245 P 458. 


46. Petrie v. Hamilton College, 92 
Hun 81, 36 NYS 636; Gove v. Ham- 
mond, 48 HowPr (N. Y.) 385; Doug- 
Lorie Est., 10 Pa. Dist. 278,25 PasCo. 


[a] Where a party seeks by a mo- 
tion to obtain recommittal for further 
findings from a referee, he should 
clearly specify the point on which he 
desires the referee to pass. He 
should show that the finding on such 
point is material to the determination 
of the case, and that, if found in his 
favor, such finding would necessarily 
affect the judgment, and that there 
is evidence on which the referee, if 
he had deemed the point material, 
might justly have found the fact in 


his favor. Tallman v. Bresler, 58 N. 
Wel 23s 
47. Gove v. Hammond, 48 HowPr 


(N. Y.) 385. 


[a] Request to find.—A party mov- 
ing the court to send the case back 
to the referee to pass specifically on 
the material questions of fact and 
law, which he has failed to pass on, 
must show that he requested the ref- 
eree at the trial or before the submis- 
sion of the case to him to specifically 
find such facts and conclusions of 
law. Gove v. Hammond, 48 HowPr 
CN YON 385. 


Presentation of objection before 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 235-237] 


Specific character of objection. The. particular 
objection relied upon should be specified.** 


Affidavit. Where a rule of court requires affi- 
dayvits in support of a motion to recommit, the mo- 
tion is insufficient if no affidavit is submitted.*® 


Notice. Where statutes require notice of the mo- 
tion it must properly appear that the required notice 
was duly given.°° 


[§ 236]. 4. Time for Making®!—a, In General.°? 
After the report is in, a reasonable time should be 
allowed for the raising of objections,°* and where a 
report of the evidence is made up from memory some 
time after first filimg the report, an opportunity for 
objecting should be given.°* Where the time for 
making objections is fixed by statute or rule of prac- 
tice, objections should be made within the time lim- 
ited.°> Objections made too late are properly over- 
ruled.®® 


[§ 237] b. Exceptions—(1) In General. Excep- 
tions must be filed within the time, if any, fixed by 
statute or rule of court,®* or by order of court,°* or 
by the agreement of the parties,®® except where such 


57. 


referee see supra § 200. 
169, 61 NW 420. 


48. Henderson v. Lott, 170 Ga. 261, 
152 SE 98; McCord v. Jackson, 135 
Ga. 176, 69 SE 23; St. Joseph Mfg. | 277. 
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/ 


Iowa.—In re Malvin, 93 Iowa 


Kan.—Grayson vy. Hinkle, 29 Kan. 
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time has been extended,°®° or the delay may have been 
excused.®! Statutory provisions as to the time of 
filmg have in some instances been construed to be 
mandatory.®°? In the absence of any provision as to 
the time in which exceptions may be filed, they may 
ordinarily be filed after the report has been filed,®* 
within such time as the court may allow,®* and at 
any time before the court has acted thereon.®® 
While it too late to file exceptions after the report 
has been adopted or confirmed,®® it should not be 
confirmed before a reasonable opportunity has been 
given to file exceptions.®* 


Opening judgment. Where an attorney, in the ex- 
ercise of his judgment, fails to file exceptions, the 
judgment will not be opened in order to permit him 
to file them.®§ 


Excuse for delay. Under a statute providing that 
a court in which a judgment is rendered shall have 
power to vacate or modify it, after expiration of the 
term, on a showing’ of specified circumstances, a 
party prevented by any of the specified circum- 
stances,®® such as unavoidable casualty or misfor- 
tune,’° from filing exceptions to a commissioner’s re- 


108 SE 798; Littleton v. Patton, 112 
Ga. 438, 37 SE 755. See Sizer v. Mel- 
ton, 129 Ga. 148, 58 SE 1055 (where 
it was said to be doubtful whether, 
after the expiration of the twenty 


Co. v. Hubbard, 36 Ind. A. 84, 75 NE 
ne Dunn v. Starkweather, 6 Iowa 
466. 

[a] Errors of calculation.—A 
ground that the report was erroneous, 
by reason of errors of calculation, 
was properly overruled, where it did 
not specify wherein the errors exist- 
ed. McCord v. Jackson, 135 Ga. 176, 
69 SE 23. 


{[b] Omissions and indefiniteness. 
—(1) A ground that the report was 
indefinite, and omitted to find or pass 
upon all the issues and questions 
raised by the pleadings, both issues 
of fact and questions of law, was 
properly overruled. McCord v. Jack- 
son, 185 Ga. 176, 69 SE 23. (2)-A 
ground that the report failed to re- 
port the evidence as required by law, 
by filing a brief of the oral and doc- 
umentary evidence submitted by the 
parties, was properly overruled, where 
it did not state in what manner the 
report failed to report the evidence 
as required by law. McCord v. Jack- 
son, supra. 


49. Lunn, etc., Co. v. 
(Mass.) 167 NE 641. 


Wolfman, 


50. Burrard v. Calisher, 19 Ch. D. 
644; Graves v. Taylor, 27 Wkly. Rep. 
412. 

51. Presentation before referee 


see supra § 200. 

52. ‘Time for particular modes of 
objection see infra §§ 237-246. 

53. Kriedt v. McCullough, 37 Phil- 
ippine 474. 

[a] Copy of report must have been 
furnished. Adams v. Hammon, 10 B. 
Mon. (Ky.) 5. 


54 Smith v. Harlan, 49 Iowa 101. 
55. Di Francesco v. Moomjian, 108 
Conn. 515, 143 A 900; Colchester 


South Tp. v. Valad, 24 Can. S. C. 622. 


[a] “In the interests of orderly 
procedure these rules should be strict- 
ly observed.” Di Francesco v. Moom- 
jian, 108 Conn. 515, 143 A 900, 901 (ob- 
jection neither in form a remon- 
strance, as it should have been under 


local practice, nor filed in proper 
time). 
56. Welch v. McNeil, 


402, 101 NE 985, 


214 Mass. | rae 


Ky.—Larimore v. West, 227 Ky. 306, 
12 SW (2d) 856; Riffe v. Roberts, 9 
ee L. 399; Holland v. Mers, 7 Ky. L. 


Mo.—Reinecke v. Jod, 56 Mo. 386; 
Gibson v. Jenkins, 97 Mo. A. 27, 70 


SW 1076; Dallas v. Brown, 60 Mo. 
A. 493. 
N. Y.—In re Leffingwell, 30 Hun 


528; Catlin v. Catlin, 2 Hun 3878, 4 
Thomps. & C. 664; Cowen v. West 
Troy, 43 Barb. 48; Bailey v. Carter, 
84 Misc. 270, 69 NYS 616; New York 
v. Erben, 24 HowPr 358 [aff 38 N. Y. 
3805]; Tremain v. Rider, 13 HowPr 
148; Brewer yv. Isish, 12 HowPr 481. 


N. C.—Coleman v. McCullough, 190 
N. C. 590, 130 SE 508. See also Bat— 
tle v. Mayo, 102 N. C. 413, 9 SHE 384. 


Pa.—Moore v. Hunter, 4 Yeates 358, 
38 Binn. 475 note; Shewell v. Wycoff, 
LD Dall. 312, 4) in ed. *1b2 Warnerrv, 
Sax, 4 LuzLegReg 7; Gratz v. Phil- 
lips, 3 Binn. 474. 

Ss. C—Brown v. Rogers, 71 S. C. 
512, 51 SE 257. 


Tan eR a ee v. Fullam, 15 Vt. 
Ue 
[a] Apt time shown.—Hawkyard 


v. Suttle, 188 Ill. A. 168, 171. 


58. Singer Mfg. Co. v. Williamson, 
100 N. C. 83, 6 SH 92. 


{a] Filed in time.—Calvert v. Car- 
ter, 18 Md. 738 (before action of court 
on report). 

59. Strong v. District of Colum- 
bia, 15 D. C. 53; San Benito Cameron 
County Drain. Dist. v. Farmers’ State 
Guaranty Bank, (Tex. Civ. A.) 192 
SW 1145. 

[a] Sixty days.—Where the par- 
ties to a suit agree that a master 
in chancery shall be appointed and 
that exceptions to his report must be 
filed within sixty days after the filing 
of the report, they are bound by such 
agreement, and cannot file exceptions 
after a greater time has expired. 
San Benito Cameron County Drain. 
Dist. v. Farmers’ State Guaranty 
Bank, (Tex. Civ. A.) 192 SW 1145. 


60. See infra § 239. 
61. See infra text and notes 69, 


» Faucett v. Rogers, 152 Ga. 168, 


days allowed by law for filing excep- 
tions, a new and distinct exception 
can be added to those already filed 
by way of amendment. If it can be 
done at all, such an amendment is 
not a matter of course, but some good 
and sufficient reason must be shown 
for its allowance). 


[a] Illness of counsel will not ex- 
cuse noncompliance. Littleton v. 
Patton, 112 Ga. 438, 37 SE 755. 


Discretion of court see infra § 240. 


_ 68. Kriedt v. McCullough, 37 Phil- 
ippine 474, 483. 


_“The proper time for filling excep- 

tions is after the report has been 
brought in by the referee and filed 
in the clerk’s office.” Kriedt v. Mc- 
Cullough, supra. 


64. Poullain v. 
420, 4 SE 92. 


[a] Where the order of reference 
fails to fix tlie time for excepting, it 
has been held that the report is sub- 
ject to exceptions for such time as 
the court may allow. Poullain v. 
Poullain, 76 Ga. 420, 4 SE 92. 


65. Kriedt v. McCullough, 37 PhilJ- 
ippine 474. 

[a] “In the absence of a special 
rule of court fixing the period within 
which the exceptions may be filed, a 
party may file his exceptions at any 
time before the report has been acted 
upon by the court.” Kriedt v. McCul- 
lough, 87 Philippine 474, 483, 484. 


66. Kriedt v. McCullough, supra. 


“Of course it is too late to file ex- 
ceptions when the report has been 
adopted by the court and made the 
foundation of its judgment, unless 
for good reason the court should, in 
conformity with the principles gov- 
erning its practice, vacate the judg- 
ment and permit the exceptions to be 
filed.”” Kriedt v. McCullough, supra. 


67. Equitable L. & T. Co. v. Smith,, 
65 SW 609, 23 KyL 1567; Ducker v.. 


Poullain, 76 Ga. 


Bonar, 1 KysOpr 1685 

68. Com. v. Schooley, 5 Kulp (Pa.) 
53. 

69. Collins v. Conley, 216 Ky. 582, 


288 SW 316. 
70. Collins v. Conley, supra. 
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port before confirmation, may have appropriate re- 
lief. 

[§ 238] (2) Computation of Time. The time for 
file exceptions does not begin to run until the ful- 
fillment of any condition precedent fixed by statute 
or rule of court.74 Where the statute provides that 
exceptions to the report shall be filed within four 
term days, the exceptant has, where a report is filed 
upon the day of the adjournment of the court, until 
the fourth day of the next term in which to file ex- 
ceptions.*? 

After a motion to recommit the objectant has 
been held still entitled to the usual time to file ex- 
ceptions." fi 

[§ 239] (8) Extension of Time; Filing Nunc Pro 
Tunc. The time fixed by statute or rule of court 
within which exceptions must be filed may be ex- 
tended by agreement of the parties’* or by leave of 
court,**® granted in its diseretion’® more particularly 
where the extension is made within the time per- 
mitted by statute for filmg,’? or under a general 


statute conferring upon the court authority to ex- 
715 * James v. Horn, 19 App. Div. [a] 
259, 46 NYS 187; Pope v. Perault, 22. 


Hun (N. Y.) 468; Bailey v. Carter, | it could 
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Reason for rule.—Until L 
disposition of a motion to recommit 
not be known whether an 
objectant would be driven to excep- 


[§§ 237-239 


tend the time within which by statute the act is to 
be done,’® or to permit the same to be done after the 
time therefor has expired,‘® or to relieve a party 
from a judgment or other proceeding taken against 
him through his mistake, excusable neglect, ete.,*° 
although it has been held that, in the absence of 
statutory authority, the court cannot, after the 
time for filing exceptions has expired, extend the 
time.®? 


Nunc pro tunc. In a proper case an objectant may 
be entitled to file exceptions nune pro tune.*? But 
a motion for leave to file exceptions nune pro tune 
is properly refused where the party has already been 
heard in opposition to the motion to confirm,** or 
where there is no merit in the objections,** or where 
the report has been both confirmed and acted on.*® 


An extension of time to make a case does not ex- 
tend the time to take exceptions.*® 


The filing of a supplemental report does not in it- 
self operate as an extension of the time to file ex- 


ceptions to the original report.7 
the |Odom v. Newton, 81 S. ©. 76, 61 SE 
1071. (2) But the application must 
be made before final judgment. Rob- 
erts v. Drayton, 121 S. C. 124, 116 SE 


34 Mise. 270, 69 NYS 616; Sommers 
v. Ditmar, 20 Misc. 511, 46 NYS 667; 
Schwartz v. Weber, 18 AbbNCas (N. 
ae 60; Pancoast v. Curtis, 6 N. J. L. 


fa] After publication.—Within a 
rule of practice giving a party the 
right to except to the report within 
a certain time after its publication, 
publication consists of reading and 
filing the report in court, so that the 
time for taking exceptions should be 
computed from such reading and fil- 


inca seancoast, vy. Curtis; GaN; J, Tu. 
415. 
[b] Filing of report.—Until a ref- 


eree files the testimony taken before 
him the filing is incomplete; and the 
time within which exceptions to the 
report must be filed and served does 
not begin to run. Pope v. Perault, 22 
Hun (N. Y.) 468. 


[ec] Notice of filing.—Under a rule 
of court requiring notice to the op- 
posite party of the filing of a report 
of referees in the prothonotary’s of- 
fice, it is not necessary that notice 
should be given of reading the report 
in court. It is sufficient if the notice 
is given that the report is filed, and 
the four days within which excep- 
tions may be filed run from the time 
of such notice. Dunkin v. Calbraith, 
1 Browne (Pa.) 14. 


[d] Service of copy of report and 
judgment.—(1) The time to serve ex- 
ceptions cannot be limited, even when 
the report has been filed and the judg- 
ment entered by the exceptant him- 
self, except by serving on him a copy 
of the report, with notice of filing, 
and a copy of the judgment with no- 
tice of entry. Sommers v. Ditmar, 20 
Misc. 511, 46 NYS 667. (2) To limit 
the time to except to conclusions of 
law, after a trial by judge or referee, 
a copy of the decision or report must 
be served with notice of filing. 
Schwartz v. Weber, 18 AbbNCas (N. 
We) 16.05 

72. Gibson v. Jenkins, 97 Mo. A. 
27, 70 SW 1076 (holding that the stat- 
utory requirement that’ exceptions 
must be filed within four term-days 
does not include days in vacation). 


73. Lefler v. Field, 50 Barb. 407 
[aff 52 N. Y. 621]; Cummings y. Ful- 
Jam, 15 Vt. 787. 


tions, and had exceptions been filed 
before such a motion, the making of 
the motion would have been a waiver 
of the exceptions. Accordingly the 
,time for filing exceptions should be 
computed from the date of the dis- 
position of the motion to recommit. 
Cummings v. Fullam, 15 Vt. 787. 


[b] By court order.—Where a 
party is dissatisfied with the facts 
found, and before the time for ex- 


cepting has expired moves the court 
to send the case back to the referee 
to have him find one way or the other 
upon material questions of fact in is- 
sue which he has not passed on, the 
time for taking and serving excep- 
tions may be extended by order. Le- 
fler v. Field, 50 Barb. 407 [aff 52 N. 
Noe Oo dT 


74. Brown Vv. Rogers, 71 S.C. 512, | 


51 SE 257 (holding that the marking 
of a case “heard” by the judge on the 
calendar in open court was not an 
agreement in writing not to require 
exceptions to referee’s report to be 
filed within ten days). 


75. See cases infra notes 76-80. 


76. State v. Peebles, 67 N. C. 97% 
[quot Coleman v. McCullough, 190 N. 
C.' 590, 130 S508, 5107. 

77. Huggins v. Hill, (Mo.) 236 SW 
1051. See Faucett v. Rogers, 152 Ga. 
168, 108 SE 798, 800 (‘If an amend- 
ment can be allowed at all after the 
20 days, so as to add new and dis- 
tinct exceptions, it must at least be 
necessary to show good reason why 
the exception was not filed with oth- 
ers in due time’). 


78. Pederson v. Parke, 68 Wash. 
482, 123 P 777; Killingstad v. Meigs, 


147 Wis. 511, 1388 NW 632, AnnCas 
1912D 1iL3e3. 
79. Pederson y. Parke, 68 Wash. 


482, 123 P 777. 


fa] In South Carolina (1) under 
Code Civ. Proc. (1902) § 195, provid- 
ing that the court may in its discre- 
tion allow an answer or reply to be 
made or other act to be done, after 
the time limited by the code or by 
an order enlarging such time, ete., 
the court has discretionary power to 
permit the filing of exceptions to a 
referee’s report after the expiration 
of ten days from notice of filing. 


744, 113 SE 365. 


80. Killingstad v. Meigs, 147 Wis. 
511, 183 NW 632, AnnCas1912D 1133. 


81. Woodward v. Brockell, 2 Oh. 
A. 37, 35 Oh. Cir. Ct. 534. i 

82. Fischer v. Hayes, 16 Fed. 469; 
Pierce v. Fenno, 224 App. Div. 164, 
PISO) ANAS) BOE 
& Co. 443. 

[a] Delay by court official in dock- 
eting report filed in time so that a 
party did not know of the filing of 
the report until after the time for the 
exceptions had expired, entitled the 
party to file his exceptions thereto, 
or appeal therefrom, nunc pro tune. 
Winn’s Pet., 9 Pa. Dist. & Co. 443. 


[b] Ilustration.—Where a motion 
for permission to file exceptions as 
of the date of the hearing on con- 
firmation of a referee’s report was 
denied solely on the ground that the 
reference was one to hear and deter- 
mine, and that the time to file excep- 
tions to a report in such a reference 
had not yet expired, but the refer- 
ence was really one of a different 
character as to which the time for 
filing exceptions had expired, the mo- 
tion to file nune pro tune was granted 
by the appellate court so as to give 
appellant the right to be heard by the 
special term. Pierce v. Fenno, 224 
App. Div. 164, 230 NYS 39. 


83. Bloom y. National United Ben. 
Sav., etc., Co., 78 Hun 553, 29 NYS 
536. 

84. Bloom v. National United Ben. 
Sav., etc., Co., supra. 


fa] Application must be meritori- 
ous.—Where a party fails to file ex- 
ceptions until a motion is made for 
confirmation of the report and for 
final judgment, a motion for leave to 
file exceptions nune pro tune should 
show merit in the application, name- 
ly, that there is some reasonable 
ground for the exceptions. Bloom v. 
National United Ben. Sav., etc., Co., 
78 Hun 553) 29 NYS "586. 


85. Pennsylvania First School 
Dist. v. Green, 86 Pa. Super. 540. 


86. Hatch v. Fogerty, 30 N. Y. Su- 
per. 488. : 
87. Brown v. Rogers, 71 S. C. 512, 


51 SE 257 (holding that where a ref- 
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Winn's Pet., 9 Pa. Dist.” 


§§ 240-244] 


[§ 240] (4) Effect of Failure To Except in Apt 
Time. The failure to file exceptions in apt time con- 
stitutes a waiver of objections,’® rendering excep- 
tions filed too late ineffectual,S® making the report 
conclusive so far as the right to attack it is con- 
eerned,®° and precluding the party from insisting on 
consideration of exceptions as a matter of right.°t 
But in the absence of positive rule of law to the con- 
trary,?* the court has discretionary power to con- 
sider exceptions filed after the required time,®? as 
Where a report has 
-been confirmed without any exceptions taken thereto, 
one wishing to obtain the benefit of exceptions filed 
nune pro tune thereafter should obtain a rehearing 
of the original motion to confirm the report.®® 


where it grants an extension.®* 


[§ 241] c. Rule To Reform. 


time.?? 
findings of the referee is in effect 


eree in an accounting has filed his re- 
port, and thereafter files a second 
report on a supplemental matter not 
in dispute, such second report is not 
merged in the first, so as to author- 
ize exceptions to the first to be filed 
within twenty days after filing of no- 
tice of second report). 


Additional, amended, 
mental report: 
Before recommittal see supra § 182. 
my recommittal see infra §§ 333- 
Waiver of objections to see supra § 


or supple- 


88. See supra § 202. 

89. In re Leffingwell, 30 Hun (N. 
Y.) 528; State v. Scott, 84 N. C. 184; 
Dinsmore v. Smith, 17 Wis. 20. 

90. Leesburg Bank v. Home Mix- 
ture Guano Co., 24 Ga. A. 436, 103 SE 
693; Hovey v. Bell, 112 Me. 192, 91 A 
844; Baltazar v. Limpin, 49 Philip- 
pine 39; Gunst v. Dallas Trust, etc., 


Bank, (Tex. Civ. A.) 8 SW (2d) 806; 
Sublett v. Buttrill, (Tex. Civ. A.) 250 
Sw 1054. 


[a] Amended exceptions.—(1) ‘‘The 
statute (article 2126, R. S. Civ.). pro- 
vides for this report to be admitted 
in evidence, ‘but may be contradicted 
by evidence from either party where 
exceptions to such report, or of any 
items thereof, shall have been filed 
before the trial.’ The transcript con- 
tains an ‘amended exception and ob- 
jection to the auditor’s report,’ but 
this was filed after the trial and on 
the second day ‘thereof. ~There is 
nothing to indicate that the original 
was filed before the trial, nor that it 
was stricken out, and no order of the 
court permitting the filing of this 
amendment; so since the report con- 
tains findings upon the items com- 
plained of the exceptions came 
too late to require the court to test 
these findings by hearing testimony 
upon the trial.” Sublett v. Buttrill, 
(Tex. Civ. A.) 250 SW 1054, 1055. 
(2) Generally see infra § 247. 


91. Grayson v. Hinkle, 29 Kan. 277; 
Bailey v. Carter, 34 Misc. 270, 69 NYS 
616; Bortle v. Mellen, 14 AbbPr (N. 
Y.) 228; Sheldon v. Wood, 14 HowPr 
(N. Y.) 18; Coleman v. McCulloch, 
190 N. C. 590, 180 SE 508; Shields v. 
MeNeill, 118 N. C. 590, 24 SE 413; 
McNeill v. Hodges, 105 N. C. 52, 11 
SE 265; Wittkowsky v. Logan, 86 
N. C. 540; Long v. Logan, 86 N. C. 
535; State v. Peebles, 67 N. C. 97; 
Riegel’s Est., 183 Pa. 38, 59 A 313; 


[53 C. J.—45] 


A rule to show cause 
why an award should not be reformed will not be en- 
tertained after judgment thereon.®® 


[§ 242] d. Motion To Strike or Suppress. 
tion to suppress a report should be made in apt 
Where a motion to strike out and reject the 
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special finding, it is too late.°® 
[§ 243] e. Motion To Set Aside—(1) In General. 
Ordinarily a motion to set aside the report may be 
made at any time before entry of judgment there- 
on.®® There is authority to the effect that a motion 
to set aside a referee’s report will not be entertained 
after judgment thereon,! but in other jurisdictions 
the motion may be entertained after judgment,’ or 
before the expiration of the term at which the re- 
port was rendered and judgment. entered thereon,* 
or within the time prescribed by statute for the fil- 
ing of exceptions.* 
Where the time for motion is fixed by statute or 
- rule,> or by stipulation,® the motion should ordi- 
narily be made within the time so limited. But. it 
has been held that where an award violates the 
terms of submission, an application to set it aside 


may be entertained after the time fixed.’ 


A mo- 


a request for a 


Shoemaker 
239; 


Ve smith, 2=Binn. (Pa.) 
Lloyd’s Appeal, 3 Pa. Cas. 517, 


6 A 915; Kaub v. Ziegler, 11 WkKlyNC 
(Pa.) 433. 
92. Littleton v. Patton, 112 Ga. 


438, 37 SE 755. 


Mandatory statutes see supra § 237 
text and note 62; and generally see 
passim supta §§ 237-239. 


98. Mo.—McPike v. McPike, 111 
Mo. 216, 20 SW 12. 


N. Y.—Gallagher v. Grand Trunk 
R.Co.46 NYS 581 fait. 127 N. Y. 684, 
29 NE 149]; Spitz v. Tousey, 14 NY 
St 871; Gade v. Gade, 14 AbbNCas 
510; Sheldon v. Wood, 14 HowPr 18. 


N. C.—Coleman v. McCullough, 190 
N. C. 590, 130 SE 508; Kerr v. Hicks, 
131 N. C. 90, 42 SE 532 [rev on other 
STOUNGS 12 Y oN, oC, 24 39 SE 197i; 
Long v. Gooch, 86 N. C. 709. 


Pa.—Diller’s Est., 9 LancBar 2, 


S. C.—Brown y. Rogers, 71 S. C. 
512, 51 SH 25%. 


Wis.—Smith v. Smith, 19 Wis. 522. 


[a] Abuse of discretion not shown. 
—It is not an abuse of judicial dis- 
cretion to refuse to strike out objec- 
tions to a referee’s report because the 
objections are filed one day after the 
time limited therefor by order of 
court. McPike v. McPike, 111 Mo. 
216, 20 SW 12. 


[b] If referees themselves certify 
to the court that they have commit- 
ted a plain mistake, the court will 
hear exceptions, although’ not filed 
until after the four days, but the 
party filing the exceptions will be con- 
fined to the errors alleged by the 


referees. Davis v. Schuylkill, etce., 
Navan ©on 4) Binns (Pa. 296. 
94. See supra § 239. 


95. 
per, 22 


96. Graham v. Walker, 2 LegChron 
(Bar) bb: ; 


97. Lomax y. Trull, (Tex. Civ. A.) 
232 SW 861. 


[a] Two years after filing.—‘We 
do not think appellant is in a posi- 
tion to complain of the action of the 
court in overruling her motion to sup- 
press the auditor’s report on the 
ground assigned, to the effect that the 
court failed to prescribe the powers 
and duties of the auditor in the order 
of appointment. The motion was 
filed more than two years after the 
appointment was made under the cir- 


Rust v. Hauselt, 46 N. Y. Su- 


[§ 244] (2) Extension of Time. 
the court may grant an extension of time for moving 
to set aside the report.® 
the court cannot grant an extension after expira- 


In a proper case 


But it has been held that 


cumstances above stated, and also 
more than two years after the audi- 
tor’s report was filed. The appellant 
made no request at the time the audi- 
tor was appointed that his duties and 
authority be laid out and instructions 
given him in the order appointing 
him; but, on the contrary, acquiesced 
in, and, in effect, participated in pro- 
curing the appointment in the very 
manner now complained of. Under 
these circumstances the appellant 
ought not to have been permitted, 
more than two years after the audi- 
tor had acted, to thus entirely ex- 
clude his report.” Lomax vy. Trull, 
(Tex. Civ. A.) 282 SW 861, 866. 


98. Delaney v. Gubbins, 181 Ind. 
188, 104 NE 13. 


99. Pitman v. Thornton, 65 Me. 
95; Dyke v. Cannell, 11 Q. B. D. 180; 
Bedborough v. Army, etc., Hotel Co., 
53 L. J. Ch. 658. 


1. Bates v. Norris, 55 N. Y. Super. 
269, 13 NYSt 302, 18 NYCivProc 395; 
Macpherson v. Ronner, 40 N. Y. Super. 
448; Enos v. Thomas, 5 HowPr (N. 
YW.) 3b9- Comstock Vo Rathbone. 
Johns. (N. 138. See Merse-eau 
v. Pearsall, 6-HowPr (N. Y.) 293 (to 
effect that motion to set aside for 
purpose of recommital may be made 
after judgment). 


2. Cochrane v. Halsey, 25 Minn. 52. 


{a} In California.— Where the 
reference is special, to report facts, 
the time for notice of a motion to set 
aside the report runs from the filing 
of the report; but where the refer- 
ence is general, to report on the whole 
issue, the time runs from the entry 
of judgment thereon. Peabody v. 
Phelps, 9 Cal. 213. 


3. Conoway v. Short, 3 Del, 342. 
4. Kansas City v. Forsee, 168 Mo. 
INS PBS! AES SS Wes 


5. Cooke v. Newcastle, etc., Water 
Cone L0) OB. eDesso2 


aye Michael v. Longman, 42 Iowa 


% Murphy v. Cotton, 14 U. C: Q. B: 
(Ont.) 426. 


8. Clark v. Clark, 12 Wend. (N. Y.) 
239; Hamilton v. Gallagher, 4 Yeates 
(Pa.) 202. 


{a] Particular circumstances will 
induce the court to hear motions to 


-set aside reports of referees, although 


exceptions have not been filed in time. 
Hamilton v. Gallagher, 4 Yeates (Pa.) 
202. 
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tion of the time originally prescribed.® 


[§ 245] (3) Effect of Delay.1° The failure to 
move in apt time authorizes denial of a motion to set 
aside a referee’s report.'? 


[§ 246] f. Motion To Recommit. Where the time 
for moving to recommit a referee’s report is fixed by 
statute or rule, the motion should be made within such 
time.12, But where substantial justice so requires, 
it has been held that the motion may be entertained 
after the expiration of several terms of court.t* A 
motion to recommit cannot be entertained where a 
judgment entered on the report remains unvacated.** 
After the setting aside of a judgment entered on the 
report, the court will not entertain a motion for a 
new trial where a motion for a new trial has already 
been made before the referee and denied.?® 


[§ 247] 5. Additional or Amended Objections.'® 
A defective exception is generally amendable,*’ ei- 
ther as matter of right,t® or in the sound discretion 
of the trial court.t® So the party excepting may 
be allowed to file new or additional exceptions after 
the limited time has passed where the facts were 
not discovered before,?° but not where no cause for 
the delay in offering them is shown.” On a motion 
for leave to amend exceptions, the defects should be 
pointed out to the court.2” Where a demurrer to a 
remonstrance?* has been properly sustained, a mo- 
tion for leave to file additional grounds of remon- 
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[$§ 244-250 


strance should be denied where such “additional” 
grounds are substantially the same as the original.?* 


New exceptions unnecessary. Where a finding in 
an additional report is open to the same objection 
as findings in the original report, recommitted on 
exceptions to such original report, the objection is 
preserved as to the additional pe without renewal 
of the original exceptions.*°* 

[§ 248] 6. Attacking Objections—a. By Demur- 
rer or Answer. Where a remonstrance?® has been 
filed to a report, if the party favoring the report as- 
serts that the rulings complained of were not made, 
he may answer by “denial.2? If he admits that the 
rulings were made, but claims that they were cor- 
rect,?® or at least not prejudicial,*® he may demur. 


[§ 249] b. By Motion To Strike. A motion to 
strike and dismiss exceptions as not sufficiently spe- 
cific®® is properly overruled where the exceptions,** 
or any part of them,*®? are not open to this objec- 
tion. If the exceptions were improperly filed, the 
court may strike them out.?? 

Where the excepting party is entitled to a trial by 
jury** a motion to strike exceptions of fact to the 
report is properly overruled.** 


[§ 250] c. Waiver of Right To Attack Objec- 
tions.?® Submission of the issues to the court with- 
out moving to strike exceptions constitutes a waiver 


Stockton State 


Bank vy. Showers, 65 Kan. 431, 70 P 


<5: aoe v. Wheeler, 1 HowPr (N.[{Ins. Co., 48 Ga. 26; 
10. Failure to object in time as a| 222. 


waiver see supra § 202. 


11. Hoeft v. Hotchkiss, 76 Cal. A. 
670, 245 P 458; Kansas City v. Forsee, 
168 Mo. A. 213, 153 SW 572; Patter- 
son v: Graves; 11,.HowPr (N. Y.) 91; 


COA peta cea Est., 8) Ba. Dist. & Co. 
[a] Seven months’ delay.—Patter- 


son v. Graves, 11 HowPr (N. Y.) 91. 


[b] Seven years’ delay.—Kansas 
City v. Forsee, 168 Mo. A. 213, 153 
SW 572. 


{c] Twenty-eight years’ 
ay kt ah Est., 8 Pa. Dist. & Co. 


12) Smith vy. Smith; 135 Ga, 582, 
69 SE 1110; Fleetwood v. Bibb, 113 
Ga, 618, 38 SE 980; Littleton v. Pat- 
ton, 112 Ga. 438, 37 SE 755. 


[a] In New York (1) a motion for 
a rehearing after judgment was for- 
merly permitted by statute. Haight 
v. Prince, 4 N. Y. Super, 723, 2 Code 
Rep 95; Leggett v. Mott, 4 N. Y. Su- 
per. 720; Crist v. New York Dry Dock 
Conn. CodeRep 118; Mucklethwaite v. 
Weiser, 1 CodeRep 61. (2) This pro- 
cedure, however, was abolished by the 
statute of 1851. Simmons vy. John- 
son, 6 HowPr 489; Church v. Rhodes, 
6 HowPr 281. 


13. Cross vy. Clement, 70 Me. 502. 


{a] An award of referees accepted 
in an irregular form in a bastardy 
proceeding, is subject to a motion to 
recommit, even though such motion 
is made after the lapse of several 
terms where nothing further has been 
done in the case after acceptance of 


the report. Cross v. Clement, 70 Me. 
502. 
14. Ferguson v. Bruckman, 16 App. 


Div. 67, 44 NYS 812. 


15. Alder v. HEdenborn, 198 Fed. 
928. 

16. Rehearing see infra § 263. 

17. Fleetwood v. Bibb, 113 Ga. 618, 
38 SE 980; 


delay.— 


18. Clements v. Fletcher, 161 Ga. 
21, 129 SE 846. See Moss v. Chappell, 
126 Ga. 196, 54 SE 968 (holding that, 
although a defective exception to an 
auditor’s report, filed within twenty 
days after the report is filed, is not 
amendable after twenty days, the al- 
lowance of the amendment is in effect 
a judgment that the exception is 
amendable at that time, and as long 
as it stands unreversed the exception 
is to be treated as duly filed). 


19. Lincoln v. Virginia Portland 
Cement Co., 258 Fed. 505; Fleetwood 
v. Bibb, 113 Ga. 618, 38 SE 980. 


[a] Abuse not shown.—The court 
did not abuse its discretion in refus- 
ing defendant permission to amend 
for the second time exceptions to a 
special author’s report where his 
first amendment had been ineffectual 
and there was nothing to indicate 
that his proposed second amendment 
would be any better. Lincoln v. Vir- 


ginia Portland Cement Co., 258 Fed. 
505. 
20. Thelasson v. Crammond, 23 F. 


Cas. No, 13,877, 1 Wash, C, C. 319. 


21. Tippin’ vy; Perry,, 122 “Ga.120; 
50 SE 35; Mohr-Weil Lumber Co. v. 
Russell, 109 Ga. 579, 84 SE 1005; 


Arthur v. Gordon County, 67 Ga, 220. 
22. Cool v. Snover, 38 Mich. 562. 


[a] By affidavit.—Cool y. Snover, 
38 Mich. 562. 


23. See infra § 248. 

24. Ferguson vy. Cripps, 87 Conn. 
241, 87 A 792. 

25. Carpenter v. Gibson, 82 Vt. 
336, 73 A 1030. 

26. See supra § 212. 

27. Stehlin-Miller-Henes Co. 


Bridgeport, 97 Conn. 657, 117 A 811. 


28. Stehlin-Miller-Henes Co.  v. 
Bridgeport, supra. 
29. Stehlin-Miller-Henes Co. vy. 


Tumlin v. Virginia Home! Bridgeport, supra. 


30. Specificness requisite see su- 
pra §§ 227-231. 

31. Citizens’ First Nat. Bank v. 
Jones, -161 _Ga. 655, 181 SE 529,;-43 
ALR 1059. 

[a] Exceptions considered and 
held sufficient.—Citizens’ First Nat. 


Bank v. Jones, 161 Ga. 655, 131 SE 
529, 438 ALR 1059. 


32. Miller vy. Gibbs, 
132 SE 626. 


[a] MIllustration.—A motion to dis- 
miss exceptions of law and fact to an 
auditor’s report, because exception 
had not complied with the rule as to 
pointing out evidence in the auditor’s 
brief thereof, was properly overruled, 
where some of the exceptions were 
not subject to such infirmity. Mil- 
ler v, Gibbs, 161 Ga. 698, 132 SE 626. 


33. Underwood v. Greenwich Ins. 
Co., 45 Mise. 62, 90 NYS 832 (holding, 
however, that motion to strike was 
premature). 


[a] Improper classification of ex- 
ceptions.—Where an exception of law 
to an auditor’s report is improperly 
classified as an exception of fact, and 
there is a motion to dismiss the ex- 
ception for this reason, the motion 
is properly sustained when no offer 
is made to amend it by classifying 
it as an exception of law. Griffin v. 
Collins, 125 Ga. 159, 53 SE 1004; Tip- 
pin v. Perry, 122 Ga. 120, 50 SE 35. 


34. See Juries § 91. 


Procedure on such trial see infra 
§§ 342-353. 


35. Miller County v. Bush, 28 Ga. 
A, 130, 110 SE 515. See Miller Coun- 
ty v. Wilkin, 28 Ga. A. 137, 110 SH 
518 (holding that under Civ. Code 
(1910) § 5141, the judge properly sub- 
mitted to the jury issues raised by 
exceptions of fact filed to the report 
of an auditor, and did not err in over- 
ruling the exceptions). To same ef- 
fect Bush v. Miller County, 28 Ga. 
A. 138, 110 SE 518. 


36. Waiver of objections to re- 
port see supra §§ 202, 203. 


161 Ga. 698, 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


= 
ee 


§§ 250-255] 


of objections®? to the exceptions. Where excep- 
tions are not filed within the time required by a rule 
of court, and a confirmation of the report is not 
insisted on by reason of the exceptant’s default, and 
the exceptions are received out of time and without 
objection and acted on by the court, the default is 
waived.?® 

[§ 251] 7. Hearing?°—a. Exceptions*°—(1) In 
General. The court cannot summarily dispose of 
exceptions by overruling and confirming the report 
without reviewing and passing upon them judicial- 
ly.4+ One duly filing exceptions to a referee’s re- 
port has the right to be heard thereon,*? and to have 
the court consider and pass upon his objections,*? 
and upon such evidence as may properly be intro- 
duced in support thereof.*# 


‘Nonpayment of fees may deprive a party of his 
right to exceptions.*® 


[§ 252] (2) Time for Hearing. Where the time 
for hearing exceptions to a referee’s report is not 
otherwise fixed, the matter rests'in the sound dis- 
eretion of the court.4° Exceptions filed may prop- 
erly be considered on the hearing of the motion to 
confirm the report.**7 The time for the hearing may 
be fixed by stipulation of the parties.*§ 


[§ 253] (3) Place. 


37. Rhodes v. Guhman, 156 Mo. A. 
480, 187 SW 86; Rhodes v. Guhman, 
156 Mo. A. 344, 137 SW 88. 


{a] Failure to file exceptions in 
time.— Rhodes v. Guhman, 156 Mo. A. 
480, 1837 SW 86; Rhodes v. Guhman, 


Under a statute providing 


any other 
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a safeguard against any possible er- 
rors on his part, but because he can- 
not review the referee’s findings ae 51. 
way.’ 

Smith, 156 N. C. 345, 


[53 C.J.] 783 


that a report may be reviewed “out of term,” a party 
cannot have exceptions heard out of the county in 
which the action is pending.*® 


[§ 254] (4) Burden of Proof and Presumptions.®°? 
On the hearing of exceptions to a referee’s report, 
the court may treat the report as presumptively 
correct,°! and the burden of showing error rests upou 
exceptant.®°2 Where the report is apparently found- 
ed on a decree, it will be presumed that such decree 
was introduced in evidence before the referee.°* 
Where the referee’s findings of fact are conflicting, 
the defeated party is entitled to the benefit of those 
most favorable to him, in aid of his exceptions to the 
conclusions of law.°+ 


[§ 255] (5) Scope of Hearing—(a) In General. 
The hearing of exceptions to a referee’s report is 
limited to findings within the scope of the refer- 
ence.®> The court may consider the exceptions in 
the light of the evidence taken before the referee,®® 
and on request the referee must furnish a party all 
the evidence relating to such exceptions.>7 Where, 
under local practice, it is necessary to preserve tes- 
timony before the referee in a bill of exceptions,°® 
failure to do so prevents exceptions to the report 
from raising any question as to correctness of the 
findings of fact.5® 


A mere memorandum of the referee, not includ- 


§ we Trial on exceptions see infra 
Robertson ‘vy. Jackson, 183 N. 
C. 695, 110 SE 593; Badder v. Saleeby, 
131 S. C. 101, 126 SE 438; McBride v. 
McNall, 92 Vt. 326, 103 A 1022. 


hom mpson 
346, 72 SE 379 


156 Mo. A, 344, 137 SW 88. 


38. Ex p. Jordan, 94°U. S. 248, 24 
L. ed. 123: 
: § eo On motion to confirm see infra 


40. ‘Trial on exceptions see infra 
§§ 342-358. 

41. S.—Tiernan v. Chicago L. 
Ins.. Co., "214 Fed. 2388, 131 CCA 284. 


Ga.—Walker v. Walker, 25 Ga. 65. 
Ind.—Dickerson v. Hays, 4 Blackf. 
ae 


Gan vagt v. Groome, 109 N. C. 
148, "13 SE 840 


Briscnoetes Lumber ou v. Mc- 
Connell, 28 Okl. 778, 116 P 174. 


 hiaee v. Buckman, 87 Vt. 187, 
88 A 736 


Wie=-Stedling v. Norfolk Trust Co., 
149 Va. 867, 141 SE 856. 


42. Dickerson v. Hays, 4 Blackf. 
(Ind.) 44; Justice v. Boone Fork 
Lumber Co., 181 N. C. 390, 107 SH 232. 


[a] A fair opportunity to be fully 
heard on his exceptions to the report 
is the right of an exceptant. Justice 
v. Boone Fork Lumber Co., 181 N. 
C. 390, 107 SE 232. 


43. Tiernan v. Chicago L. Ins. Co., 
214 Fed. 238, 1381 CCA 284; Thompson 
v. Smith, 156 N. C. 345, 72 SE 379; 
Oakes vy. Buckman, 87 Vt. 187, 88 A 
736. 


[a] Perfunctory consideration in- 
sufficient.—‘‘When exceptions are tak- 
en to a referee’s findings of fact and 
law, it is the duty of the judge to 
eonsider the evidence and give his 
own opinion and conclusion, both upon 
the facts and the law. He is not per- 
mitted to do this in a perfunctory 
way, but he must deliberate and de- 
cide as in other cases—use his own 
faculties in ascertaining the truth, 
and form his own judgment as to 
fact and law. This is required not 
only as a check upon the referee and 


[quot Dumas vy, Morrison, L755 sNe'Ce 
431, 95° SE 775,) 776]. 


[b] Adequate deliberation shown. 
—Where the judgment recited that 
the trial court heard the argument, 
and, upon an examination of the rec- 
ord and evidence, overruled excep- 
tions to the report of the referee, it 
will not be reversed on the ground 
that the court failed to deliberate 
and decide on the exceptions. Fisher 
Me: Toxoway Co., 165 N. C. 668, 81 SE 

5. 

, Donen to make disposition see infra 

64. 

44. T. H. Rogers Lumber Co. v. 
McConnell, 28 Okl. 778, 116 P 174; 
Sterling v. Norfolk Trust Co., 149 Va. 
867, 141 SE 856. 


Introduction of evidence on hearing 
of exceptions see infra §§ 255, 256. 


45. Peeling v. Clinton Granite Co., 
18 Pa. Dist. 104, 35 Pa. Co. 166. 


[a] A party failing to pay his pro- 
portion of the referee’s fees in ac- 
cordance with court order is precluded 
free excepting to the report. Peel- 

g v. Clinton Granite Co., 18 Pa. Dist. 
104, 35 Pa. Co. 166 


Referee’s cohipen vation generally 
see infra §§ 3865-374. 

46. Hilton v. Haynes, 147 Ga. 725, 
95 SE 220. 


[a] Continuance properly denied. 
—Turner v. Wade, 147 Ga. 666, 95 SE 
220, 221. 


47. Winfield v. Stacom, 
Div. 95, 57 NYS 563. 


Hearing on motion to confirm gen- 
erally see infra § 271. 


40 App. 


48. Davis v. Finney, 37 Kan. 165, 
14 P 460. 
49. McNeill v. Hodges, 99 N. C., 


248, 6 SE 127. 


[a] “Out of term” means a hear- 
ing not during term time, but never- 
theless within the county where the 
term of court would be held. McNeill 
v. Hodges, 99 -N. C. 248, 6 SE 127. 


Conclusiveness of report see supra 
§§ 185-192. 


poe Cal.—Blair v. Wallace, 21. Cal. 


Me.—Nutter v. Taylor, 78 Me. 424, 
6 A 835; Rawson v. Hall, 56 Me. 142. 


Mo.—Grand Lodge U. B. F. S. M. T. 
v. Massachusetts Bonding, etc., Co., 
25 SW (2d) 783; Oertel v. Hogan, % 
Mo. A. 591. 


N. H.—Drown vy. Hamilton, 68 N. 
H. 23, 44 A 79. 


Pa.—Williams y. Craig, 1 Dall. 313, 
1 L. ed. 153. But see Gruver v. Bene- 
dict, 9 Kulp 157 (holding that where 
an attorney files exceptions to the re- 
port of a referee or auditor, and after- 
ward fails to appear for argument, 
it is the duty of the court to examine 
the exceptions, and to dispose of them 
on their merits). 


Philippine.—Kriedt v. McCullough, 
37 Philippine 474, 


N. S.—The James Fraser, 
Adm, 159. 


53. In re Heath, 58 Iowa 386, 11 
NW 723. 


54 Bonnell v. Griswold, 89 N. Y. 
122; Schwinger v. Raymond, 33 IN. Xe 
192, 38 AmR 415, 


55. Andrews v. U. S. OLE etc., 
Co. fib45 S3C, 456, 151 SE 745. 


.[a] Rule applied.—Where a ref- 
eree was directed to report finding 
only as to amount due plaintiff, such 
amount was only conclusion review- 
able on exceptions to the report. 
Andrews v. U. S. Fidelity, etc., Co., 
154.S. C. 456, 151 SH 745. 


Young 


56. Benoit v. Brill, 24 Miss. 83; 
Tatum v. Tatum, 101 Va. 77, 43 SE 
184. 

57. Mahone vy. Williams, 39 Ala. 
02. 

58. See supra § 145. 

59. Delaney v. Gubbins, 181 Ind. 
188; 104 NE 138; Bristow v. McClel- 


land, 122 Ind. 64, 22 NE 299, 
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ed in his report but submitted therewith, need not 
be considered by the court.®° 


Explanation of evidence. A witness before the 
referees cannot be introduced on the hearing of ex- 
ceptions to prove that the referees had misappre- 
hended his meaning.°+ 


An exception as to the sum awarded raises the 
question of whether interest was allowed from a 
proper date in arriving at such award.°” 

[§ 256] (b) New Evidence. There is authority 
broadly to the effect that new evidence should not 
be received on a hearing by exceptions to the re- 
port.° On the other hand, new evidence has been 
held admissible,** in the court’s discretion,®® as 
where it is introduced to show the referee’s miscon- 
duet,°® or where affidavits are offered to show newly 
discovered evidence as ground for new trial.°7 


Affidavits or statements of referees not incorpo- 
rated in the report are ordinarily excluded,** and will 
not be admitted to contradict or impeach the re- 
port.°® But the referee may be permitted to tes- 
tify orally at the hearing where he is charged with 
misconduct, prejudice, or the like,?° and his sworn 
statement may be sufficient to establish facts rela- 
tive to the propriety of the conduct of the refer- 
ence.‘1 


60. Morse vy. Morse, 62 Me. 443 
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ex parte, to show that an account was 


[$§ 255-260 


[§ 257] b. Remonstrance. On the hearing of a 
remonstrance, inquiry may be made into the proceed- 
ings before the auditors so far as necessary to show 
whether they mistook the law applicable to the facts 
before them.*? 


[§ 258] c. Motion To Correct.7* A party is en- 
titled to be heard on a motion to correct the report.** 


[§ 259] d. Motion To Set Aside—(1) In General. 
The term of court, trjal or special, at which the hear- 
ing of a motion to set aside must be had is gov- 
erned by the local practice,’ as is the time of the 
hearing.*® The right to a hearing is not precluded 
by the “failure to file the report,’* nor because a judg- 
ment has in form been entered.7® The burden of 
showing, error rests upon the party attacking the 
report.”® 

[§ 260] (2) Scope of Hearing. On the hearing 
of a motion to set aside the report, the court may 
look into the whole case,8° and, where essential to 
a determination of the questions involved, should 
see and consider all evidence offered before the ref- 
eree.8! There is authority to the effect that on a 
motion to set aside the report, the court may hear new 
testimony.82 Other authority is to the contrary.** 
If the objection is that the report is not sustained 
by the evidence, the evidence must be before the court 


port may be set aside at trial term. 


(memorandum of law). 


Affidavit or statement of referee as 
new evidence see infra § 256. 


61. Howard vy. Salter, 1 Browne 
(Pa.) 90. 


62. Marmion vy. 
App. (D. C.) 467. 


63. Barton v. Anthony, 2 F. Cas. 
No. 2,084.51 Wash. CL *Oy 3172 Inv re 
Harlan, 3 PaLJ 116; Griffin vy. Griffin, 
20 S. C. 486; White v. Cox, 4 Hayw. 
(Tenn.) 213. See Thompson v. Arms, 
5 Vt. 546 (new evidence ordinarily 
not admissible; and see this case in- 
fra text and notes 66, 67). 


2 

{a] “Upon argument of exceptions 
to a master’s report, no evidence is 
admitted in support of the same but 
what was laid before the master. 
Where a party did not lay before the 
master a material piece of evidence 
which he had then in ‘this power, the 
court would not direct the master to 
review his report upon any other 
terms, than the exceptants giving up 


McClellan, 11 


his deposit.” In re Harlan, 3 PaLJ 
PNG S119) 
[b] If the evidence taken before 


the referee is considered perfunctory 
or imperiect, the court should recom- 
mit to the referee with instructions 
to take additional testimony rather 
than itself take such testimony on a 
mere hearing of exceptions. Griffin 
v. Griffin, 20 S. C. 486. 


{c] In Georgia under the express 
provisions of Civ. Code (1910) § 5145, 
on the hearing in the trial court of 
exceptions of fact to an auditor’s re- 
port, no new evidence other than that 
intioduced before the auditor will be 
considered, except in those cases 
where a new trial would be granted 
after verdict on account of newly dis- 
covered evidence. Du Bose v. Thomas, 
136 Ga. 673, 71 SE 1106. 


Trial on exceptions see infra § 349. 


64. Benoit v. Brill, 24 Miss. 83; 
Hartwell v. Becker, 181 Mo, A. 408, 
168 SW 837; Hill v. Hogaboom, 13 
Vt. 141. 


[a] Ex parte affidavits.—The coun- 
ty court may receive affidavits, taken 


or was not presented before an au- 
ditor, to determine whether a report 
should be accepted or recommitted. 
Hill v. Hogaboom, 13 Vt. 141. 


65. Cooper vy. Holmes, (lowa) 199 
NW 9738. 
66. Hartwell :v. Becker, 181 Mo. 


A. 408, 168 SW 837; Thompson v. 
Arms, 5 Vt. 546. 


67. Thompson v. Arms, 5 Vt. 546. 
68. Thompson v. Arms, supra. 
[a] In Pennsylvania (1) it has 


been held that on exceptions to a re- 
port the court will examine the ref- 
eree generally, but will not descend 
into the minutize of-a disputed ac- 
count. Bond y. Olden, 4 Yeates (Pa.) 
243. (2) Referees may be exam- 
ined as to a simple point, but to go 
further would supersede ‘the use of all 
references. Wade v. Gallagher, 1 
Yeates (Pa.) 77. 


Memorandum of law 
255 text and note 60. 


69. Dagegy v. Cronnelly, 20 Ind. 474. 


yi trial of case generally see supra 
§ 1 


see supra § 


70. Story v. De Armond, 179 Il. 
510, 53 IND 990 [att 77 ©: Ne 74]. 


71. Story v. De Armond, 179 Ill. 
510, 53 NB 990 [Laff 77 Ill. A. 74]. 


[a] Contradiction of certificate.— 
A referee’s sworn statement that one 
of the parties was not his employee 
may be sustained, although he had 
signed a printed certificate to the law 
institute that the party was an em- 
ployee to enable him to obtain books 
from the institute. Story v. De Ar- 
mond, 179 Ill. 510, 538 NE 990 [aff 77 


Ill. A, 74]. 

72. Spencer v. Usher; 2 Day 
(Conn.) 116. 

73. Correction sua sponte see su- 


pra § 223. 


New findings by court see infra §§ 
339-341. 


74 Ginsberg v. 
487, 105 A 854, 


75. See cases infra this note. 
[a] In New Hampshire, (1) a re- 


Epstein, 118 Me, 


Free v. Buckingham, 59,N. H. 219. 
(2) The report of a referee in a pro- 
bate appeal being returnable to the 
law term, a motion to set aside the re- 
port as against the evidence may be 
considered at the law term. Dodge v. 
Stickney, 60 N. H. 461. 


[b] In New Jersey the application 
may be made to the supreme court 
without first applying to the judge or 
justice of the court which ordered the 
reference. Harper Mach. Co. v. Sin- 
clair, 68 A 890. 


[c] In New York the motion may 
generally be made at special term. 
Brush v. Mullany, 12 AbbPr 344. 
Compare Tracy v. Talmadge, 1 AbbPr 
460 (wherein the court held that the 
motion- could be heard at either gen- 
eral or special term). 


76. See cases infra this note. 


[a] In New York a motion to set 
aside a report on the merits, being an 
enumerated motion, cannot be heard 
ona day designated to hear non-enu- 
merated motions. Clinton vy. Elmen- 
dorf, 3 Johns. 143; Remsen y. Isaacs, 
i Cain 22 3 Col & Cy Cas fos. 


77. Thompson v. Tompkins, 1 
Johniss Cass GN. YY.) 9238 


78. Schreyer v. Holborrow, 26 Hun 
(N. Y.) 468, 63 HowPr 228. 


79. Drown v. Hamilton, 68 N. H. 
23, 44 A 79; Martin v. Wells, 43 Vt. 
428. 


80. Raynor v. Laux, 28 Hun (N. 
Y.) 85; Clark v. Fairchild, 22 Wend. 
(CN. Y.) 576. But see Thompson’ v. 
White, 4 Serge. & R. (Pa.) 135 (holding 
that only such proceedings before the 
arbitrators as are required by law to 
be done to confer jurisdiction upon 
the arbitrators may be inquired into 
by the court on a motion to set aside 
the award). 


Iralson vy. Stang, 18 Okl. 423, 90 
P 446; Adams v. Hubbard, 25 Gratt. 
(66 Va.) 129. 


e2. Sims v. Eberhardt Constr. Co., 
LUI ari 02 0G Pe acces 


83. Hurst v. Hurst, 12 F. Cas. Na 
6,930, 1 Wash. C. C. 56. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


a 


§§ 260-265] 


on the hearing 


ative evidence.®? 
Particular evidence. 


opposing party and the latter’s 


trial. 
to show cause for recommittal.?” 


consider an objection as to the sufficiency of the ref- 


eree’s findings.°* 


[§ 262] f’ Rule in Opposition to Homologation. 
On the trial of a rule upon opposition to homologation 
of the report, the court should hear evidence extrin- 
sic to that offered before the referee.®+ 


84. Oliver v. Townsénd, 16 Iowa 
430; Drown v. Hamilton, 68 N. H. 23, 
44 A 79; Iralson vy. Stang, 18 Okl. 
423, 90 P 446; Province v. Lovi, 4 Okl. 
672, 47 P 476. 


{a] Where all the evidence on 
which the finding of fact is based is 
not presented in the record, the court 
does not err in refusing to overrule 
such finding. Oliver vy. Townsend, 16 
Iowa 430. 


[b] Where no provision is made 
for preserving testimony taken before 
the referee, the proper procedure is 
to except to its admissibility, or to 
the finding of facts, and to have the 
evidence relating to such exception 
set out in a bill of exceptions. Mc- 
Donald v. Saginaw Valley, etc., R. Co., 
16 F. Cas. No. 8,766 (holding that evi- 
dence not so brought into the record 
by a bill of exceptions will not be 
considered, although it is filed). 


85. Jones v. Van Horn, 28 Colo. 
126, 68 P 307; Holt v. Johnson, 128 
N. C. 67, 88 SE 250; Benedict v. Cin- 
einnati, 7 Oh. Dec. (Reprint) 261, 2 
CincLBul 338. 


86. Hains v. Moyer, 1 Woodw. 
(Pa.) 171; Pleasants v. Ross, 1 Wash. 
(Va.) 156, 1 AmD 449; Hogge v. Bur- 
gess, 3 H. & N,. 293, 157 Reprint aig 
Saulter v. Carruthers, ZOE We CeOs 
(Ont.) 560; Read v. Weir, 20 U. C. S 
B. (Ont.) 544, 


87. In re Harland, 5 Rawle (Pa.) 
323; In re Harlan, 3 PaLJ 116. 


fa] The testimony, affidavit, or 
bare suggestion of a referee, if uncon- 
tradicted, is receivable to establish 
the existence of a plain mistake, ei- 
ther in law or fact, committed by 
himself and his co-referees in making 
up their award in the case submitted 
to their arbitrament. Sturgis v. Rue, 
(dete f Ware wen Let bap Ce 


ss. Belmont v. Smith, 8 N. Y. Su- 
per. 675. 


89. Hopkins v.. Banks, 7 Cow. (N. 
Wi). 6508 

90. Smith v. Smith, 32 Me. 23. 

91. Michael v. Tracy, 15.Colo. A. 


312, 62 P 1048. 


92. Barnes v. Commercial Credit 
Co., 161 Ga. 605, 131 SE 476: Shackel- 
ford v. Lavender, 151 Ga. 480, 107 SE 
586. 


93. State v. Graham, 23 Nebr. 68, 
36 NW 372. 


[a] But not on final submission.— 


384 but where the evidence is before 
the court, it is ‘err or to overrule the objection with- 
out any examination of the evidence.*® 
of law or fact authorizing the setting aside of the 
report may appear from the record,®® or from affirm- 


It has been held that the 
court will not consider affidavits as to proceedings 
before the referee,** nor an affidavit of a party ad- 
mitting the report to be just,®® nor a party’s affi- 
davit in support of his contention that he was in- 
duced to enter into the submission by fraud of the 
counsel.®° 


[§ 261] e. Motion To Recommit. 
entitled to be heard on a motion to recommit for new 
The burden rests upon the moving 


REFERENCES 


A mistake 


[§ 263] 8. Rehearing.®® 
mination of a motion to set aside the report will not 
be again reviewed by the same court on exceptions,** 
and an order denying the motion precludes its re- 
newal on the same ground before another judge.®? 


[53 C.J.] 785 


Generally the deter- 


It has been held that a party cannot reargue his 


al. 


A party is 
party 
It is proper to 


tions.* 


An objection to the insufficiency of 
‘findings of a referee can be considered 
on a motion to recommit, but not on 
final submission of his report. State 
v. Graham, 23 Nebr. 68, 36 NW 3:72. 


94. Thompson v. Parrent, 12 La. 
Ann, 183. 
[a] It is not discretionary with 


the judge whether or not he will hear 
such evidence, but he is obligated to 


do so. Thompson vy. Parrent, 12 La. 
Ann. 183 
95. Additional or amended objec- 


tions see supra § 247 


96. Holman y. Manning, 65 N. H. 
92, 18 A 746. 


97. Henry v. Hilliard, 120 N. C. 479, 
SE 130. 

98. Mellinger v. 
Iowa 374, 5 NW 563. 


99. Mills v. Apex Ins., etc., Co., 196 
N. C. 228, 145 SE 26. 


fa] Cannot submit report to an- 
other referee without either confirm- 
ing or setting aside. Mills v. Apex 
Ins. sete, ‘Cow 196 IN. (Cx 223, 145 (SE 
26, 27 (where the court said: ‘‘Judi- 
cial action is confined by the statute 
to reviewing, setting aside, modifying, 
or confirming, in whole or in part, the 
report, to the end that the ultimate 
issues of fact may be produced in bold 
and clear relief. While the order of 
the trial judge is based upon discre- 
tion, this discretion is bounded by the 
statute, and as we interpret the rec- 
ord the judgment appealed from does 
not fall within the boundaries pre- 
scribed by law, and was therefore 
erroneously made’’). 


1. Pitman v. Thornton, 65 Me. 95; 
Donnelly v. McArdle, 152 App. Div. 
805, 137 NYS 801 [motion to dism app 
den 207 N. Y. 679 mem, 101 NE 1101 
mem, and aff 211 N. Y. 506 mem, 105 
NE 1083 mem]; First Security Trust 
Co. v. Lentz, 196 N. C. 398, 145 SE 776; 
Hardaway Contracting Co. v. Western 
Carolina Power Co., 195 N. C. 649, 143 
SE 241; Brackett v. Gilliam, 125 N. 
C. 380, 34 SE 444 [quot Dumas v. Mor- 
TLSOM dade Ni Canals 9 OO BIS GCs.) COs 
Furst v. Whitmire, 135 S. C. 33, 133 
SE 222; Meetze v. Charlotte, etc, R. 
Con Zane. 1: 

Particular disposition: 
Confirmation or rejection see 

§§ 266-274. 

Seti or modification see infra 
5. 


27 


Von Behren, 53 


infra 


exceptions to a report upon vacation and reéntry 
of a judgment on the report.°* 


[§ 264] L. Disposition of Report—1. In Gener- 

While the discretion of the trial court as to 
the disposition to be made of the report of a referee 
is restricted by the limitations, if any, imposed by 
statute,°° ordinarily the supervisory power of the 
court is very broad. 
referred to a referee for trial, it is incumbent upon 
the court to make some disposition of his report,” 
or an objection thereto.? 
to confirm and the other to set aside, an order modi- 
fying the report sufficiently disposes of both mo- 


However, where a cause is 


Where one party moves 


[§ 265] 2. Sustaining or Overruling Exceptions. 
On exceptions to the report of a referee, harm- 
less errors will be disregarded,® as where exceptions 
are based upon unmaterial,® trifling,’ or purely for- 


Quashing and suppressing see infra 
Nai Op 


Recommittal see infra §§ 302-336. 
Setting aside see ae §§ 276-299. 
Varying see infra § 30 

2. Tierman v. canes LL. Ens. Cos 
214 Fed. 238, 13 CCA 284; Flowers v. 
Downs, 12 Rob. (La.) 101; Mills v. 
Apex Tns., etciuCo:., LIGNE Cao. eo) 
SE 26; Oakes v. Buckman, 87 Vt. 187, 
88 A 736. 


3. Sanford vy. Tanner, 114 Ga. 1005, 
41 SE 668. 


[a] What constitutes ruling on 
exceptions.—Where, in considering 
exceptions to an auditor’s report, the 
judge refers to the auditor particular 
questions in a case, his action is not 
an approval or disapproval of the ex- 
ceptions, but simply a re-reference of 
the matters embraced in the order. 
re v. Tanner, 114 Ga. 1005, 41 


4 Lemke v. Daegling, 52 Wis. 498, 
9 NW 399. 


[a] Motion to recommit.—A deci- 
sion, “I therefore overrule the request 
to set aside the finding and award of 
the referees,” is a sufficient denial of 
a motion to recommit. Chasse y. 
Soucier, 118 Me. 62, 105 A 853. 


5. Ga. 120 Ga. 
588, 48 SE 166. 


Me.—Nutter v. Taylor, 78 Me. 
6 AS 835: 
Me. 34. 


Mass.—Bakshian v. Hassanoff, 186 
Mass. 255, 71 NE 555. 


N. J.—Leach vy. Leach, 72 N. J. Eq. 
571, 66 A 595. 

Pa. 
263, 265 


“At most, the admission of the tes- 
timony complained of was a harmless 
error, and it has always been held that 
exceptions to the admission of incom- 
petent testimony will not be sustained 
where the findings of the auditing 
judge are supported by competent tes- 
timony and no injustice has resulted.” 
Cresswell’s Hst., supra. 


[a] An exception to the original 
report is immaterial, where such re- 
port was recommitted and the referee 
adopted a different rule in his supple- 
mental report. Bakshian v. Hassan- 
off, 186 Mass. 255, 71 NE 555. 


6. Murphy v. Harper, 84 N. C. 189. 
7. Anderson y. De Braekeleer, 25 


424 
Billington v. Sprague, 23 


Su histy, 24.Pa. Dist: 


786 [53 C.J.] 


mal and technical’ objections. So if the reason giv- 
en is wrong but the conclusion is correct, the ex- 
ception will not be sustained.? Exceptions which 
are not substantiated by the facts!® or which are 
without merit?! are properly overruled. Further, 
exceptions may be of such character that their deci- 
sion rests in the sound diseretion of the trial court.*? 
Where under the statute in equity cases exceptions 
of fact are to be passed on by a jury when approved 
by the judge,+® where the evidence, although con- 
flicting, supports the finding of the auditor, it is not 
an abuse of diseretion to disapprove the exceptions 
of fact;'* but if the evidence does not support the 
report of the auditor, it is an abuse of discretion or 
error to disapprove the exceptions.?° 


Upon sustaining exceptions the court may, except 
as restricted by the provisions of statutes or rules 
of court, recommit to the referee’® or itself decide 
the case on its merits.1* 


[§ 266] 3. Confirmation or Rejection'® 
port'*—a. In General. 


of Re- 


As a general rule, where the 


Misc. 343, 55 NYS 721, 28 NYCivProc 
306. 846; Young v. 
113 SE 204; 


8. Barnum v. Backman, 5 LuzLeg Ga. 435, 79 SE 


Reg (Pa.) 145. 
9. Hains v. Moyer, 1 Woodw. (Pa.) 


REFERENCES 


ents v. Fletcher, 161 
Freeman, 153 Ga. 827, 
Cowart v. 
196, 47 
AnnCas1915A 1116. 


[$§ 265-266 


referee’s report is to be made the foundation of any 
future discretionary act of the court, it must be con- 
firmed.2° Such confirmation may be, either as of 
course,2} or upon motion,?? or other application?* 
to the court, the mode of procedure being controlled 
by the character of the reference** and the applica- 
ble statutes or rules of practice.2® Confirmation may 
also follow the disposition of objections to the re- 
port.2* Although the acceptance or rejection of 
the report may be a matter of discretion,*? such dis- 
cretion is of a judicial character and must be exer- 
cised judicially.2* Where the report is correct as 
rendered it is properly confirmed.?® The court prop- 
erly refuses to confirm the report where it contains 
the evidence instead of the facts found,?° where 
material findings of facts are not sustained by any 
evidence,®! where it is apparent from the face of 
the report that the decision on the facts found is 
erroneous,®? where the case is one in which a-refer- 
ence should not be ordered,*® where the award is out- 
side the submission,** or where there are other ir- 
regularities in matter of form and _ procedure.*® 


Ga. 21, 129 SE 23. Griffing v. Slate, 5 HowPr (N. 


Y.) 205, 3 CodeRep 213. 


24. Particular kinds of reference 
see passim supra §§ 6-42. 


25. See cases infra this note. 


Singletary, 149 
LRANS 621, 


171. See Brackett v. Gilliam, 125 N. 15. Henderson v. Lott, 170 Ga. 261, 
G: Sele 34 SE 444. 152 SE 98. [a] “he mode of obtaining con- 
Ala.—Nelson v. Atkins, 215 16. Farmers, etc., Bank.v. McMul-| firmation is not the same in all cases. 


Ales “76, 109 S 166. 


Ky.—Maryland Fidelity, etc., Co. v. 
Husbands, 174 Ky. 200, 192 SW 51. 


Tee C.—Murphy v. Harper, 84 N. C. 
9 


Tex.—Smith v. 
SW (2d) 233 


W. Va. Bix sot hPork First Nat. Bank 
v. Godfrey, 94 Ww. Varel tee S680, 
30 ALR 1054. 


[a] Illustration.—Where the evi- 
dence fails to show that a commis- 
sioner’s report was not result of his 
own research and judgment, objec- 
tions on that ground will be over- 
ruled, though it appeared he had cleri- 
cal assistance of one of attorneys. 
Fidelity, etc., Co. v. Husbands, 174 
Ky. 200, 192 SW 51. 


11. Henderson Lumber Co. _ v. 
Chatham Bank, etc., Co., 169 Ga. 139, 
149 SE 885; Darien Bank v. Clifton, 
162 Ga. 625, 134 SE 619; Clements v. 
Fletcher, 161 Ga. 21, 129 SE 846; 
Georgia R. Bank vy. Whitney Co., 147 
Ga. 668, 95 SH 234; Mercantile Bank 
v. West Porto Rico Sugar Co., 12 Por- 
to Rico Fed. 328. 


[a] As to admission and exclusion 
by evidence.—Clements vy. Fletcher, 
161 Ga. 21, 129 SE 846. 


12. See cases infra this note. 


{a] Tllustrations.—(1) An excep- 
tion to the report upon the ground 
that the rule for a reference was not 
in conformity with the agreement of 
the parties raises a question ad- 
dressed to the discretion of the trial 
court. Wellman v. Bulkley, 6 Vt. 299. 
(2) A referee’s finding upon conflict- 
ing evidence will not be disturbed 
where the court cannot see that it is 
against the weight of the evidence. 
Anderson v. De Braekeleer, 25 Misc. 
348, 55 NYS 721, 28 NYCivProc 306. 


13. Trial of exceptions by jury see 
infra §§ 342-353. 


14. Henderson v. Lott, 170 Ga. 261, 
152 SE 98; Henderson Lumber Co. y. 
Chatham Bank, etc., Co., 169 Ga. 139, 
149 SE 885; Darien Bank vy. Clifton, 
162 Ga. 625, 134 SE 619; Bacon v. Ba- 
con, 161 Ga. 978, 133 SE 512; Clem- 


Hill, (Civ. A.) 12 


len, 85 Mo. A. 142; Perryman v. Wood- 
ward, 37 Okl. 792, 133 P 244 [aff 238 
U. S. 148, 35 SCt 830, 59 L. ed. 1242]. 


17. Beale v. Beale, (Ill.) 2 NE 65; 
Perryman v. Woodward, 37 Okl. 792, 
133 P 244 [aff 238 U. S. 148, 35 SCt 
830, 59 L. ed. 1242]. 


Correction by court see infra § 275; 
and supra § 2238. 


New findings by court see infra §§ 
339-341, 


eee on exceptions see infra §§ 342- 


18. 
336. 


Setting aside see infra §§ 276-299. 
19. In part see infra § 275. 


20. Elmore v. Thomas, 7 AbbPr 
(N. Y.) 70; Griffing v. Slate, 5 HowPr 
CN; Y:)- 205, 8 CodeRep-213* “Olarkv. 
Andrews, 1 CodeRep (N. Y.) 4. 


[a] Matters not within issues.— 
“In a certain class of equity cases, 
the practice requires the report of 
the referee to be presented to the 
court for confirmation. This is espe- 
cially so, when collateral matters 
arise in the case, not strictly within 
the issues presented by the pleadings, 
or upon the merits, but necessary to 
be known and understood by the 
court. Though I think that the equi- 
ties now claimed by the defendant 
might have been set up in his answer. 
The better practice is, when such 
equities are not set up in the plead- 
ings, to move for confirmation of the 
report, aS was done in this case. This 
should be done as a basis, upon which 
to move for further equitable relief.” 
Pere v. Thomas, 7 AbbPr (N. Y.) 


Conclusiveness and effect of uncon- 
firmed report generally see supra §§ 
184-192, 

Necessity to render report admissi- 
ie ee evidence see supra § 195. 

James v. Horn, 19 App. Div. 
259° “46 NYS 187. 

Confirmation in absence of objec- 
tions see supra § 199. 

22. See infra §§ 267-271. 


Recommittal see infra §§ 302- 


If the reference be made on the hear- 
ing or upon further directions, there 
the practice is upon filing the report 
to enter an order of course, to con- 
firm the report, unless cause to the 
contrary be shown in eight days after 
service of notice of that order. But 
where the report is the consequence 
of orders made on motion or petition, 
the confirmation can only be by spe- 
cial motion, or on petition.’ Grif- 
fing v. ‘Slate, 6b HowPr GN. 2)= 205; 
206, 3 CodeRep 213. 


[b] The admission in evidence of 
a referee’s report has been held to 
amount to an acceptance of the report 
by the court. Eichberg v. U. S. Ship- 
ping Bd. Emergency Fleet Corp., 273 
Fed. 886. 


26. Pomeroy v. Benton, 77 Mo. 64. 


27. Review of discretion see Ap- 
peal and Error § 2775. 


28... Carr -v. Fair, 92 Ark. 359," hee 
SW 659, 19 AnnCas 906; Ginsberg v. 
Epstein, 118 Me. 487, 105 A 854, 


29. Rue v. Gentner, 4 Pa. Cas. 526, 


7 A 592; McClure v. Smith, 2 Miles 
(Pa.) 255; Newberry v. Stuart, 86 Va. 
965, 11 SE 880. 

30. Wabash, ete., Canal Co. v. Hus- 
ton, 12 Ind. 276. 

31. Jones v. Franks, 33 Kan. 497, 
GL Ptsor 

32. Smith v. Crews, 2 Mo. A. 269. 
an Randlet v. Herren, 20 N. H. 
538. 

384 Myers v. York, etc., R. Co., 17 


B.. Cas. No. 9,997, 2 Curt: 28 [aff 18 
How. 246, 15 L. ed. 380). 


[a] Unless improper matter sep- 
arable.—Where an action is referred 
under a rule of court, and the award 
includes matters outside the sub- 
mission, the award cannot be accepted 
unless it enables the court, by in- 
specting it, to separate what was, 
from what was not, awarded within 
the submission. Myers View Work. 
ete Ry. Cosi GH Casiv No.) 9499.70 3 
son 28 Laff 18 How. 246, 15 L. ‘ed. 


35. Inre Turner, 2 N. B. Eq. 318. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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§§ 266-270] 


Harmless error is not ground for rejection of a re- 
port.°® It is not ground for refusing to confirm that 
the referee refused to open the case and hear further 
testimony, where it could not have materially affected 
the result,*” that the referee assigned a wrong rea- 
son for a right decision,*® that the referee permitted 
examination of witnesses in a party’s absence,® that 
a report did not itemize accounts,*® nor that incor- 
rect conclusions of law are contained in a paper not 
made a part of the report.4! There is authority to 
the effect that the confirmation of the report can be 
refused only where the grounds are sufficient to au- 
thorize its being set aside.” On a motion to con- 
firm a referee’s report, and objection raised on such 
motion that the findings of fact are not supported 
by the evidence, the court will not reverse the ref- 
eree’s findings where, despite conflict, there is sub- 
stantial evidence in support thereof.*? 


Entry of Judgment. Under some statutes in par- 
ticular classes of reference, judgment may be en- 
tered upon the report of the referee without confirm- 
ation or further directions by the court; but unless 
authorized by statute, judgment cannot be entered 
until application therefor has been made to the court 
and the report confirmed.** 


[§ 267].b. Motion or Application for Confirma- 
tion—(1) Necessity in General. When under the 
statute the party is entitled as of right to an order 
confirming the report when no exceptions have been 
filed,4® no motion to confirm the report is neces- 
sary;*® nor is a motion to confirm the report neces- 
sary*”? or proper*® where under the statute judgment 


REFERENCES 


[53 C.J.) 787 


may be rendered on the report and findings without 
further appeal to the court. A statutory provision 
that a referee’s report shall be deemed to have been 
confirmed as of course, and that a decree or judg- 
ment to that effect may be entered by any party upon | 
the giving of a prescribed notice, unless it is passed 
upon and confirmed, approved, modified, or rejected 
within a stated time after it is submitted does not 
deprive the court of jurisdiction to act upon the 
report after the expiration of such time where no 
judgment or decree has been entered.*® A formal 
motion to confirm the report is not ordinarily neces- 
sary where a reference has been ordered to take tes- 
timony and report concerning facts in dispute on a 
motion pending before the court,°° but where*the 
judge making the order of reference goes out of 
office before the return of the testimony and report, 
a motion for confirmation of the referee’s report may 
be the proper practice in order to bring the matter 
again before the court.® 


[§ 268] (2) Time for Application. A motion for 
confirmation of a referee’s report should be made 
within the time if any fixed by statute or rule of 
court,°? and not until the condition of the cause is 
such as to render a motion proper.®® 

[§ 269] (3) Procedure on Motion—(a) In Gen- 
eral. The procedure on a motion to confirm is gov- 
erned by the nature of the reference and the local 
practice.°4 

[§ 270] (b) Notice. Statutes or rules of prae- 
tice ordinarily require notice of a motion to con- 
firm.®®> Under statutes providing for entry of judg- 


8 N.Y. Super. 675. (2) “Under Civil 


36. Seymour Trust Co. v. Hershow-| James v. Horn, 19 App. Div. 259, 46 
itz, 103 Conn. 532, 131 A 399, 401. NYS 187. 
37. Welles v. Harris, 31 Conn. 365. {a] Before filing of exceptions.— 


38. Bacon \v. Bacon, 161 Ga. 978, 
133 SH-512, 5138. 

39. Appel v. Fleuchaus, 7 N. J. 
Mise. 200, 145 A 334. [aff (Sup.) 151 
ATOZ. 

40. Shafer v. Smith, (Tex. Civ. A.) 
262 SW 199. 


41. Morse v. Morse, 62 Me. 443. 
, See Sawyer v. Doane, 1 Aik. (Vt.) 
138. 


Grounds for setting aside see in- 
fra §§ 279-294. 


43. Burehell v. Burchell, 96 Misc. 


_ 600, 160 NYS 805 [aff 179 App. Div. 


901 mem, 165 NYS 1078 mem]. 

44. See Judgments § 180. 

45. Necessity of exception see su- 
pra §§ 199, 206 

46. James v. Horn, 
259, 46 NYS 187. 


47. Stevens v. Weiss, 25 Misc. 457, 
55 NYS 562. 


19 App. Div. 


48. Stevens v. Weiss, supra. 
49. In re Clark, 168 N. Y. 427, 61 
NE 769. 


50. Frost v. Reinach, 40 Misc. 412, 
81 NYS 246. : 


[al Reason for rule.—‘“The motion 
on which the reference was ordered 
remains pending until the return of 
the report, and a formal motion for 
confirmation of the report is ordinari- 
ly not necessary, as judgment may be 
entered on the previously pending mo- 
tion.” Frost v. Reinach, 40 Misc. 412, 
81 NYS 246. 

51. Frost v. Reinach, supra. 

52. Martin v. Hodges, 45 Hun (N. 
Y.) 38; Riley v. Brown, 14 AbbPrNS 
(N. Y.) 290 note, 44 HowPr 429. 


53. Patontown v. A\tna Casualty, 
etc., Co., 7 N. J. Misc. 1094, 148 A 5; 


tjury has been made. 


Where the local practice permits filing 
of exceptions within a designated pe- 
riod after notice of the filing of the 
report, and provides for a hearing on 
notice after filing of exceptions, a 
motion for confirmation is prema- 
turely made before filing of excep- 
tions. James v. Horn, 19 App. Div. 
259, 46 NYS 187. 

{b] Before filing of postea.—A mo- 
tion made before filing of a postea 
will be denied as premature under 
statutory provisions requiring the 
postea to accompany the filing of a 
referee’s report. Eatontown v. Adtna 
Casualty, etc., Co., 7 N. J. Misc. 1094, 
148 A 5. 


54. See In re May, 10 LancBar 
(Pa.) 22; and cases infra this note. 
[a] In New Jersey (1) a confirma- 


tion of a referee’s report can be moved: 


for at bar, subject to a demand for 
a trial by jury, at the same term in 
which the report is filed, or such mo- 
tion can be made before the circuit 
justice, if no demand for a trial by 
Eatontown v. 
Aitna Casualty, etc., Co., 7 N. J. Misc. 
1094, 148 A 5; Halsey v. Paulison, 
36 N. J. L. 406. (2) Where there is 
a dissent to the reference and a res- 
ervation of trial by jury entered in the 
circuit court, the trial judge is with- 
out jurisdiction, on motion to confirm 
the referee’s report, to do more than 
settle the form of the postea to which 
the referee’s report was attached and 
direct that the same be filed with the 
clerk of the supreme court, under 
Pract. Act §§ 155, 156 (8 Comp. St. pp 
4101, 4102). Eatontown v. 40tna Cas- 
ualty, ete., Co., supra. 


[b] In New York (1) the motion is 
generally required to be made at spe- 
cial term. Boegler v. Eppley, 40 Hun 
523; Empire Bldg., etc., Assoc. v. Ste- 
vens, 8 Hun 515; Belmont vy. Smith, 


Practice Act, § 1334, the report of a 
referee under an alternative writ of 
mandamus granted at Special Term 
must be confirmed at Special Term. 
and will be confirmed where no sub- 
stantial errors appear.” Peo. v. Con- 
nolly, 134 Misc. 306, 235 NYS 186. 
(3) Rule 26, requiring motions to be 
heard at the special term, does not 
apply to a motion to confirm a re- 
port of a referee appointed by a jus- 
tice at the special term, on a mo- 
tion for a substitution of an attor- 
ney, to determine the amount due 
the attorney” originally employed, 
where the justice was sitting at the 
trial term when the motion for con- 
firmation was ready for hearing. Hin- 
man v. Devlin, 40 App. Div. 234, 57 
NYS 10387. 


55. See statutory provisions; 
cases infra this note. 


[a] Notice by opposing party.—A 
party may be heard as to setting aside 
the report of a referee as based on an 
erroneous principle, on the motion to 
confirm the report, and such party 
need not give notice of motion. Fra- 
ser v. Kaye, 25 N. 8. 102. : 


[b] To whom notice given.—Notice 
of an application for the confirmation 
of the report of a referee, appointed 
pursuant to the terms of an inter+ 
locutory judgment, and for the entry 
of final judgment thereon, need not 
be given to an infant defendant as to 
whom the complaint was dismissed 
by the interlocutory judgment. Jew- 
ett v. Schmidt, 108 App. Div. 322, 95 
NYS 631 [aff 185 N. Y. 553 mem, 77 
NE 1189 mem]. 


[c] In New Jersey, where the tri- 
al judge settles the form of postea 
to which the referee’s report will be 
attached, and directs that the same 
be filed with the clerk of the supreme 
court, the provisions of the Practice 
Act relative to notice become applica- 
ble. Eatontown vy. Attna Casualty, 


and 


788 [53 C.J.] 
ment on a report after the lapse of a specified time, 
without motion but on notice,°® judgment cannot 
be entered confirming the report without complying 
with the statutory requirements as to notice.°* 


[§ 271] (c) Hearing.*® On a motion for con- 
rmation, parties in interest are entitled to be heard 
on any question adjudicated in the report.°® <A 
party cannot object to the confirmation of a report 
because of the laches of the moving party in asking 
for a hearing upon the motion, where it is his duty 
as much as that of the adverse party to proceed with 
reasonable diligence.®° 


Where the filing of exceptions is not essential,°! 
the motion to confirm may be resisted on any grounds 
appearing in the record.*” 


Framing issues for trial. Under a rule providing 
that on the coming in of an auditor’s report either 
party may move for judgment, and the court shall 
enter such judgment unless within a time stated cause 
appears to the contrary, and that if cause appears 
or is shown, the court may hear the parties and frame 
appropriate issues for trial by court or jury, a mo- 
tion for judgment on the report should not be grant- 
ed without giving the adverse party an opportunity 
to be heard,®* and if he otherwise presents a timely 
objection he need not make an alternative request 
for hearing by the court without a jury.°* The court 
may hear new evidence before granting or denying 
the motion.6® But where the issue is made clear 
by the original pleadings, the court need not frame 
issues,°® nor grant a trial before itself.°7 


[§ 272] c. Order. Confirmation may be delayed 
until the determination of another action.°* The 
order of confirmation need not itself make separate 
findings,®® but it should confirm or reject every part 


e6tc., Co., 7 N. J. Misc. 1094, 148 A 5, { 203. 
6 (where the court said: “The pro- 71. 
visions of section 155 of the Practice 

Act would then apply with reference 72. 
to notice of the filing of the postea 140; 
and report, the filing of exceptions, 


REFERENCES 


[§§ 270-274 


of the report.7° On a motion to confirm a report’? 
the court will not grant relief inconsistent with the 
motion.?2, Where a fact found in a referee’s report 
has been denied under oath, and no proof of its ex- 
istence appears, the court ‘should require satisfac- 
tory proof before making an order confirming the 
report.‘ 

Ex parte order. Where confirmation is on mo- 
tion,’* the order of confirmation should not be en- 
tered ex parte.*® 

Mcdification of order. The order of confirmation 
may be modified on motion for final judgment.*® 


(§ 273] d. Effect of Confirmation.*’ Confirma- 
tion of the report amounts to denial of a motion to 
set it aside,7® or to recommit,’® and is equivalent to 
a judicial adoption or acceptance of the referee’s 
findings,’ rendering the report conclusive.*+ Where 
such matters are necessarily prerequisite to the de- 
cision rendered, acceptance of a referee’s report con- 
stitutes an implied adjudication as to questions of 
law left undecided by the referee,*? and in effect 
allows amendments to the pleadings essential to con- 
firmation thereof to the evidence taken before the 
referee.*? 

Waiver of election. Filing exceptions to a report 
providing that a party shall tender a deed or pay 
a sum of money waives the right of the party to 
elect, where the report is confirmed.** 

[§ 274] E. Confirmation or Rejection in Part.*° 
It is competent for the court to accept or confirm the 
report in part and reject it in part.2® But a motion 
to confirm part of the report after the general issue 
has been answered adversely by the jury is properly 
denied.®* Surplusage may be rejected.* 


ae 401, 1836 CCA 25, AnnCas1917D 


See supra §§ 267-271. 64. 


Ross v. Ross, 31 Hun (N. 
Shiver -v.. ROSS, 3 Ss! Cid 293 
(holding that on a 


Ga,—Leesburg Bank v. Home Mix- 
eas Guano Co., 24 Ga. A. 436, 103 SH 


motion to con-| 693. 


a) 


and demand for a trial by jury ona 
motion to confirm to the court in 
banc’’). 


56. See statutory provisions. 

ee: oe re Clark, 168 N. Y. 427, 61 
NE 7 

58. 


aa hn ae generally sce su- 
pra §§ 251-262. 

59. Winfield v. Stacom, 
Div. 95, 57 NYS 568. 


40 App. 


ees Ahana v. Wah Yat, 17 Hawaii 
6. 

61. See supra § 206. 

62. Winfield v. Stacom, 40 App. 


Div. 95,57 NYS 563; Doremus v. Dore- 
mus, 76 Hun 337, 27 NYS 1039. 


{a] Objections to the sufficiency 
and weight of evidence to warrant 
the findings of a referee should be 
made on hearing of the motion to 
confirm his report. Reynolds v. Reve 
veg 83 App. Div. 625, 53 NYS 135 


3. Norcross v. Haskell, 251 niece 
30° 146 NE 239. 
64 Norcross v. Haskell, supra. 


65. Sherry v. Littlefield, 232 Mass. 
220, 122 NE 300. 


66. Sherry v. Littlefield, supra. 

67. Sherry v. Littlefield, supra. 

68. Taacks v. Schmidt, 18 AbbPr 
(N. Y.) 307. 

69.. Colin v. Colin, 24 S. C. 596. 

70. Raines v. Lumpee, 80 Mo. A. 


firm an award the court will not grant 
leave to examine the arbitrators to 
discover whether they have made a 
mistake, or why a discount was re- 


jected). 
Boner Savage v. Sherman, 87 N. Y. 
74. Propriety and necessity of mo- 


tion to confirm see supra § 267. 


7S. Sproull v. Star Co., 27 Misc. 27, 
56 NYS 1001 [aff 45 App. Div. 575, 61 
NYS 404]. 


{a] The reason for the rule lies 
in the practice of permitting the rais- 
ing of objections to such a report in 
opposition to: the motion to confirm. 
Entry of the order ex parte and with- 
out notice to the opposite party would 
deprive him of the opportunity to 
object, an'd consequently an order en- 
tered ex parte will be vacated. 
Sproull v.. Star Co., 27 Misc. 27, 56 
NYS 1001 [aff 45 App. Div. 575, 61 
NYS 404]. 


76. Smith v. Gilliatt, 22 Misc. 246, 
49 NYS 614. 

77. Entry of judgment after con- 
firmation see Judgments §§ 180-202. 


78. Houghton v. Milburn, 54 Wis. 
554, 11 NW 517, 12 NW 23. 


79. Chasse v. Soucier, 118 Me. 62, 
105 A 853. 


380. U.S.—Pneumatic Scale Corp. v. 
Mainwaring, 286 Fed. 378; Philadel- 
phia Casualty Co. v. Fechheimer, 220 


Mass.—Standard Oil Co. v. Malaguti, 
168 NE 535; Adams v. Hayden, 236 
Mass. 454, 128 NE 798. 

N. H.—Burleigh v. Wong Soon Leun, 
SSN aatedeet lie 139 A 184, 

N. C.—Reeves v. Marks, 194 N. C. 
357, 139 SE 689. 

_Philippine-—Tan Siu Pic v. 
Siuco, 5 Philippine 516. 

Wis.—Bourgeois v. Schrage, 69 Wis. 
316, 34 NW 96. 

81. See supra §§ 185-192. 

82. Goodin v. Pitt, 36 Nev. 156, 134 
P4595 

83. Walsh Lumber Co. v. Chaney, 
67 Wash. 583, 022 P10; a2 
ies Brown vy. Young, 1 Yeates (Pa.) 

85. Setting aside where good in 
part see infra § 279 text and note 29. 


Tan ~ 


86. La.—Merieult yv. Austin, 38 
Mart. (La.) 318. 
Mo.—Smith v. Paris, 70 Mo. 615; 


Valleroy v. gtieht, 179 Mo. A. 553, 


162 SW 104 

Seu ee v. Gibson, 24 Nebr. 
394, 39 NW 450 

N. C= Ropertson v. Jackson, 183 
N. C. 695, 110 SE 5938; Caldwell v. 
Robinson, 178 N. C. 518, 103 SE 75. 


Pa.—Woglam vy. Burnes, 1 Binn. 109. 


87. Martin v. Bush, 199 N. C. 93, 
154 SE 43. 
88. Pardridge v. Ryan, 35 Ill. A. 230 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 275-277] 


[§ 275] 4. Correction or Modification.*’® 
ordinarily®® competent for the court to amend,®? 
correect,®°? or modify®* the report,®* as where it cor- 
Further, the court may 
permit or require an amendment to be made by the 
referee®® on motion of a party,®* or of the referee,®*® 
without a formal order of retommitment.°® 
directed by the court to make changes and correc- 
tions in his report, the referee may do so without 


reets conclusions of law.®® 


notice to counsel. 


Where amount allowed is excessive, a remittitur 


[aff 134 Ill. 247, 25 NE 627]. 


89. Of award of arbitrators see Ar- 
bitration and Award § 532. 


Rejection of surplusage see supra 
§ 274 text and note 88. 


90. See cases infra this note. 


[a] In New York.—(1) It has been 
held that the special term cannot cor- 
rect or modify the report of a referee 
to hear and determine. Union Bag, 
etc., Co. v. Allen Bros. Co., 94 App. 
Div. 595, 88 NYS 368; Shrady v. Van 
Kirk i App: Dive .261, 79° NYS 79; 
Kiernan v. Consolidated Gas, etc., Co., 
121 Misc., 403, 201 NYS 78; Deming v. 
Post, 1 CodeRep 121 (at chambers). 
(2) It is not good practice to amend 
the referee’s report, either in respect 
of any ambiguity in the language 
used, or for a clerical error, but it 
should be referred back to him for 
correction. In re Smith, 4 NYS 467. 
(3) Other authority is to the effect 
that a formal error in the report may 
be corrected by an appropriate inser- 
tion in the judgment entered thereon. 
Currie v. Cowles, 30 N. Y. Super. 3. 
(4) But in the case of a reference 
merely to inquire and report, it has 
been held that the special term may 
correct or modify the report. Austin 
v. Ahearne, 61 N. Y. 6. 


fb] In South Dakota.—(1) It has 
been held that where the report fails 
to state separately the findings of fact 
and conclusions of law, the court may 
correct such informality. Kent v. 
Dakota F. & M. Ins. Co., 2 S. D. 300, 
50 NW 85. (2) Other authority is to 
the effect that a statute permitting 
new trial or appeal following the fil- 
ing of a referee’s report does not per- 
mit correction or modification by the 
court, and that the court cannot modi- 
fy a finding and then enter judgment 
contrary to the report as originally 
rendered. Geddis v. Folliett, 16 S. D 
610, 94 NW 4281. 

91. Brown v. Missouri, 
83 Kan. 574, 112 P 147; 
Patty, 35 Wis. 215. 


Amendment by referee see infra 
text and note 96 et seq; and see supra 
§ 182. 

92. Ala.—McCurdy v. Middleton, 90 
Ala. 99, 7 S 655. 

Conn.—Smith y. Brush, 
359. 


A oneal v. Warrington, 6 Del. 


Ga.—Wade vy. Peacock, 121 Ga. 816, 
49 SE 826. 


I]l.—Rubendall vy. 
A. 260. 


La.—Bobin v. Nolan, 6 Rob. 508. 


Mo.—Lack v. Brecht, 166 Mo. 242, 
65 SW 976; Ely v. Ownby, 59 Mo. 437. 


Pa.—Lackawanna Ion ete: CON Ve 
Fales, 5 LegGaz 14. 


[a] Correcting errors.—Upon sus- 
taining an exception to the report go- 
ing to a single item. of the account 
which should have been, but was not, 
allowed, the chancellor may make the 
correction, thereupon state the ac- 
count, and render a decree according- 
ly, without further reference. McCur- 
dy v. Middleton, 90 Ala. 99, 7 S 655. 


ete., R. Co.. 
‘Bannister V. 


11 Conn. 


Tarbox, 200 Ill. 
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may be entered and the report then confirmed.? 

[§ 276] 5. Setting Aside*’—a. Power of Court— 
(1) In General. 
vacate or set aside the report.® 

[§ 277] (2) Nature of Reference. 
It has been both affirmed® and denied? that 
the court has power to set aside a report rendered 
under a reference by consent.® 


On reference to hear and determine it has been 


In a proper ecase* the court may 


Consent ref- 


held that a special term empowered to hear motions 


93. Johnson v. Owens, 
149, 276 P 828; Krapp v. Aderholt, 42 
Kan. 247, 21 P 1063. 


[a] Evidence as to matters hap- 
pening subsequent to report may be 
received. Kendall v. New England 
Carpet Co., 13 Conn. 383. 


94 Partial confirmation see supra 


§ As 

Wade v. Peacock, 121 Ga. 816, 
49 °3in 826; Lackawanna Iron, etc., Co. 
v. Fales, 5 LegGaz (Pa.) 14. 


[a] Although exceptions have been 
withdrawn, in framing its decree on 
an auditor’s report the court may cor- 
rect any error of law apparent on its 
eee ate v. Peacock, 121 Ga. 816, 49 


Recommittal see infra § 311. 


96. U. S—Newcomb v. Wood, 97 
U. S. 581, 24 L. ed. 1085. 


Del.—Hawkins v. Hall, 20 Del. 291, 
55 A 4; Gardner v. Mason, 5 Del. 286. 


Iowa.—Quick v. Cox, 38 Iowa 568. 
Mass.—Noyes v. Noyes, 1 Pick. 269. 


N. Y.—Renouil v. Harris, 4 N. Y. 
Super. 641; Matter of Harmony F. & 
M. Ins. Co., 14 AbbPr 292 note; Cool- 
ey v. Decker, 47 HowPr 188. 


Vt.—Smith v. Sprague, 40 Vt. 43. 


{a] Amendments properly allowed. 
—(1) Showing by the clerk’s affidavit 
that referee had been duly sworn. 
Quick v. Cox, 38 Iowa 568. (2) Cur- 
ing failure of one of the referees to 
sign the report. Newcomb v. Wood, 
97 U.S. 58Y, 24 Lied. 10385. - (3) Cur- 
ing failure of one referee to sign, and 
absence of showing that he acted. 
Hawkins vy. Hall, 20 Del. 291, 55 A 4. 


Amendment by referee generally see 
supra § 182. 

97. See cases infra this note. 

{a] Sufficiency of moving papers. 
—An affidavit of defendants’ attorney 
that the referee had stated that he 
had decided the case on the merits, 
and that it was by an inadvertence 
his report did not state that the com- 
plaint was dismissed on the merits, no 
affidavit by the referee himself being 
filed, will not warrant an order di- 
recting the amendment of his report 
so as to show a ‘direction for judgment 
on the merits. Deagan v. King, 83 
App. Div. 428, 82 NYS 422. 


{b] Imposing terms on granting 
motion.—Where a report is in favor 
of plaintiffs generally, and one count 
in plaintiffs’ declaration is substan- 
tially bad, and is abandoned, an or- 
der to amend the referee’s report may 
be granted on payment of costs of 
motion in arrest and costs of- oppos- 
ing motion. Borst v. Spelman, 2 How 
Tes OM ONIR 'C5)) GIRS 

[c] Successive amendments.—A 
party, moving to homologate a re- 
port after certain amendments, can- 
not ask for any others. St. Romain 
v. Robeson, 12 Rob. (La.) 194. 


98. Johnson v. Owens, 128 Kan. 
149, 276 P 828. 

[a] Thus the court two weeks aft- 
er the filing of the report, and during 
same term, could permit the referee 
to amend one of his findings because 


128 Kan. | 


cannot set aside a referee’s report,® and it has been 


entered by mistake and oversight. 
Jone v. Owens, 128 Kan. 149, 276 P 


99. Fales v. Hemenway, 64 Me. 373. 


Recommittal of report see infra §§ 
302-336. 


i. Cothran’ v. Knox;/17(S) Co 591. 


2. Smith v. Brush, 11 Conn. 359; 
Rodney v. Warrington, 6 Del. 148. 


3. Award of arbitrators see Ar- 
bitration and Award §§ 510-531. 


Report as equivalent to verdict: 
Generally see supra § 184. 
On motion to set aside see infra § 279. 
Setting aside order of reference see 
supra §§ 73-77. 
Waiver of objections see supra §§ 202, 
203. 


4 Grounds for setting aside see 
infra §§ 279-294. 


Nature of reference see infra § 277. 


5. Cal.—Clark v. Millsap, 197 Cal. 
765, 242 P 918. 


Iil.—Curyea v. Beveridge, 94 Ill. 
424; Leitch v. Campbell, 27 Ill. 138. 


Kan.—Owen v. Owen, 9 Kan. 91. 


N. J.—Harper Mach. Co. v. Sin- 
clair, M16) Na Jee. 99; CSAS 0s Den 
v. Brands, 15 N. J. L. 465. 


N. Y.—Maicas v. Leony, 113 N. Y. 
619, 20 NE 586; Barton v. Herman, 
3 Daly 320, 8 AbbPrNS 399; In re 
Quin, 5 NYS 261, 1 Conn. Surr. 381; 
Watervliet Bank v. Clark, 1 HowPr 
144; Hatfield v. Ross, 3 CodeRep 141; 
Peo. v. New York Super. Ct., 19 Wend. 
68. Compare New York cases infra § 
ae text and notes 9-13. 


C.—Robertson v, Jackson, 
N. No. 695, 110: SE) 5935 
Lewellyn, 94 N. C. 472; 
Abrams, 790 N. C. 324. 
Sag ads v. Pleasants, 2 Binn. 
Philippine.—Baltazar v. Limpin, 49 
Philippine 39. 
Tenn.—Baird Vv. 
Humphr. 171. 


BOP a a wcities v. Addison, 6 Vt. 


183 
Vaughan Vs 
Wilson v. 


Crutchfield, 6 


v. Wickham, 2 
Johns. & H. 676, 70 Reprint 1230. 


[a] Court has inherent power to 
set aside referee’s report. Clark v. 
Millsap, 197 Cal. 765, 242 P 918. 


6. Field v. Holland, 6 Cranch (U. 
Sh) er, ey epee alexa 


7.- Hagar v. New England Mut. 
Mar. Ins. Co., 63 Me. 502; Stevenson 
v. Felton, 99 N. C. 58, 5 SE 399 (hold- 
ing that under Code § 420, which pro- 
vides that the issues of any action, 
except to annul a marriage or for 
divorce, may, on consent of parties, be 
referred, after Such reference had on 
a stipulation signed by the attorneys 
for both parties, either party may in- 
sist on a judgment on the report, and 
it is error to set aside the report and 
order a jury trial). 

8. eth Peres sets consent generally 
see supra §§ 6 

9. Ward v. i Sate 126 App. Div. 
508, 110 NYS 335; Kiernan vy. Con- 
solidated Gas, etc., Co., 121 Misc. 403, 
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stated that the decision of such a referee can be set 
aside only in the manner that a decision of a court 
could be set aside.?° 


Void reference. Where the cause of action is not 
referable,1! the court will not entertain a motion 
to set the report aside,!? as in such case the report is 
not reviewable.1* 


Where by terms of reference award is made final 
and without right of appeal, it has been stated that 
the report can be set aside only for fraud,'* miscon- 
duct of the referee,’® or defects in the award such 
as would render execution thereon ineffectual.1® 


f 
[§ 278] b. Failure To Urge Motion.’* Failure to 
appear and prosecute a motion to set aside the report 


warrants a denial of the motion.1§ 


[§ 279] c. Grounds for Setting Aside Report— 
(1) In General. <A referee’s report should be set 
aside where it appears that substantial justice has 
not been done.!® But the report may be set aside 
only for good cause,”° such as a clear and decisive 
error prejudicial to the objectant,?* and will not be 
set aside for harmless error,?? nor for error which 
can be corrected on recommittal,*?* nor’ where the 
201 NYS 78; Donohue v. Champlin, 18. 
CodeRepNS (N. Y.) 138. See Dana 19. 


v. Howe, 13 N. Y. 306, 308 (where the 


Ins. 4 
court said: “The court had no au- Bes 


Cas1912D 6380. 
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Frank v. Doane, 15 Cal. 302. 


Humble v. 
85 Kan. 140, 116 P 472, Ann 


[§§ 278-280 


facts fail to substantiate the objection.?* There is 
authority to the effect that a report can be set aside 
only on grounds authorizing the setting aside of the 
award of an arbitrator,?° or the verdict of a jury. 


Errors on face of report. There is authority lim- 
iting the power-to set aside to cases where the error 
relied on appears on the face of the report.?? 


Clear and satisfactory proof of the errors is es- 
sential if they do not appear on the face of the re- 
port. 

Report good in part and bad in part should not be 
set aside.?® 

[§ 280] (2) Irregularities in Proceedings before 
Referee.*° 
appears that a reasonably fair trial has not been 
had,*?? as where there was an improper refusal to 
allow an adjournment.?? The report should be set 
aside where a paper or ex parte affidavit was pro- 
duced before the referee that one party had no op- 
portunity of reading or examining,*?* or where cer- 
tain tests are made by a party before the referee in 
the absence of the opposing party.*+ 


plaintiff, owing to representations by 
defendant made without dishonest in- 
tent, did not appear before the ar- 
bitrators. Alexander v. Bank, 3 Lane 
Bar 354. 


German Alliance 


The report should be set aside where it - 


thority at special term, on motion, to 
review and set aside the judgment 
ordered by the referee as erroneous) ; 
Baker v. Roddy, 97 Misc. 264, 160 NYS 
1107 (recognizing the rule). But see 
La Wall v. Grigg, 5 HowPr (N. Y.) 
158, 3 CodeRep 141 (to effect that 
where review is sought upon questions 
of fact, objectant should move the 
special term to set aside the report 
even though the reference was to hear 
and determine); Denning v. Smith, 2 
Wend. (N. Y.) 3038, 306 (where the 
court said: “If the referees erred in 
any matter of law or fact, the prop- 
er remedy was by application to the 
court below to set aside their report,” 
and held that the matter could not be 
reviewed on appeal). Compare New 
York cases supra § 276 text and note 5. 
fa] Remedy only by appeal.— 
“This court at Special Term has no 
right to review and modify or set 
aside the ‘decision of a referee to hear 
and determine the judgment entered 
thereon, upon any question affecting 
the merits. To do so would be in ef- 
fect reviewing the referee’s decision. 
That can be done only upon appeal. 
The decision of a referee appointed 
by this court to hear and determine 
has the same effect as the decision of 
a:‘justice of this court. The court 
might send a report back to a referee 
for him to pass upon other requests 
to find, etc., | where that was deemed 
to be proper.” Kiernan v. Consolidat- 
ed Gas, etc., Co., 121 Misc. 408, 201 
NYS 78. 

10. Bedford v. Hol-Tan Co., 140 
App. Div. 282, 125 NYS 173. 

11. See supra § 28 et seq. 

12. Beardsley v. Dygert, 3 Den. (N. 
Yemssoe) wonnson «vv. Parmely;! 17 
Johns. (N. Y.) 129. But see Williams 
v. Green, 3 Cai. (N. Y.) 129 (holding 
that absence of authority to order 
the reference is ground for setting 
aside the report). 

13. Beardsley v. 
(N. Y.) 380. 

14. Wynn v. Bellas, 34 Pa. 160. 

15. Wynn v. Bellas, supra. 

16. Wynn y. Bellas, supra. 

§ Bee Waiver and estoppel see infra 
5. 


Dygert, 3 Den. 


op cuemtar grounds see infra §§ 280-— 


20. Goodrich y. Marysville, 5 Cal. 
430; Albany Brass, ete., Co. v. Hoff- 
man, 30 App. Div. 76, 51 NYS 179; 
Halsey v. Carter, 29 N. Y. Super. 535; 
Whitaker-Glessner Co. v. Strick, 25 
Oh. A. 415, 158 NE 554; Neeley v. 
Roberts, 17 S. D. 161, 95 NW 921. 


21. Ludington vy. Taft, 10 Barb. (N. 
Y.) 447. 

22. U. S.—Atlantic Trust Co. v. 
toe 155 Fed. 700. 


58 Sis 1055 
Kye Daniel Vv. 


Nebr.—Yates v. Kinney, 
27.5, 27 NW 132. 


N. H.—Adams v. Bushey, 60 N. H. 
290; Fuller v. Little, 7 N. H. 535. 


N. J.—Westcott v. Somers, 9 N. J. 
JOR ey 


N. Y.—Lowndes y. Campbell, 1 N. Y. 
Super. 659. 


N. C.—Gulley v. Macy, 
343. 
Pa.—Harvey v. Snow, 1 Yeates 156. 
e C.—Bollmann vy. Bollmann, 6 S. 
9. 


Daniel, 6 Dana 98. 
19 Nebr. 


SOLNG GC: 


GCG: 
Vt.—Learned v. Bellows, 8 Vt. 79. 


23. Van Slyke’v. Hyatt, 9 AbbPr 
NS (N. Y.) 58 (holding that if a ref- 
eree states only a general conclusion, 
without specifying the issues upon 
which he finds, the remedy of the par- 
ty aggrieved is by a motion to refer 
back the cause for a further finding 
and not by a motion to set aside the 
report as irregular). 

24. Learmonth v. Veeder, 11 Wis. 
144, 

[a] Where evidence alleged to 
have been improperly admitted was 
in fact properly admitted, the report 
cannot be set aside on the ground of 
error as to admission of evidence. 
Learmonth v. Veeder, 11 Wis. 144. 
Improper admission of evidence as 
aes for setting ciaths see infra § 

0 

25. Headley v. Reed, 2 Cal 32'2. 


fa] In Pennsylvania an award is 
obtained by ‘‘undue means” where 


Grounds for setting aside award of 
arbitrator see Arbitration and Award 
§§ 510-531. 


26. McHenry v. Moore, 5 Cal. 90; 
Hogan v. Gates, 26 N. S. 85. 


27. Goodrich v. Marysville, 5 Cal. 
430; Grayson v. Guild, 4 Cal. 122; 
Headley v. Reed, 2 Cal. 322; Tyson 
v. Wells, 2 Cal. 122; Henry v. Hil- 
liard, 120 N. C. 479, 27 SE 130. 


28. Stehman’s App., 5 Pa. 413 
(holding that very clear and satisfac- 
tory proof is necessary to set aside 
the report of an auditor, of the errors 
of which the party excepting com- 
plains, unless the errors appear on 
the face of the report itself); In re 
Harland, 5 Rawle (Pa.) 328. 


29. In re McCarn, 22 Hawaii 111; 
Gibbs v. Berry, 35 N. C. 388. 


[a] “When an official report, made 
at the request of the court, responds 
to the purpose for which it is intend- 
ed, but contains matters which, in 
the opinion of a party affected there- 
by, are unnecessary and objectionable, 
his remedy is not by motion to strike 
the report as a whole, but by motion 
to strike out or expunge the objec- 
tionable matter.” In re McCarn, 22 
Hawaii 111. : S 


Confirmation or rejection in part see 
supra § 274. 
Coreg Om or modification see supra 


30. Insufficient notice of: 
Hearing see infra § 281. 
Reference see infra § 281. 


Misconduct or disqualification of 
referee see infra §§ 282-287. 

Presentation of objection before 
referee see supra § 200. 


31. Humble v. German Alliance 
Ins. Co., 85 Kan. 140, 116 P 472, Ann 
Cas1912D 630. 


82. Coryell v. Coryell, 1 N. J. L. 
385; Jessup v. Cook, 1 No J. Lh. 124: 
For pes v. Frary, 2 Sohns. Cast iGNe Wy.) 
224; Passmore vy. Pettit, 4 Dall. (Pa) 
271, 1 L. ed. 830. 


33. Passmore vy. Pettit, supra. 


34 Smith v. Roberts, 45 LegInt 
(Pa.) 454. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


= 


Fe wmh me 


§§ 280-283] 


Improper admission®® or exclusion?® of evidence 
may constitute ground for setting aside the report.?? 
But errors in rulings as to admissibility of evidence 
are not ground for setting aside where harmless,*§ 
as where evidence was erroneously admitted as to 
unimportant facts,?® or on an immaterial issue.*° 


Statement of improper facts by counsel is not 
ground where.it is apparent that the report was 
according to the evidence.*! 


Party misled. The report may be set aside where 


_the losing party was misled, to his prejudice, by the 


order of the referee as to the mode of trial.*? 


[§ 281] (3) Insufficient Notice of Reference, 
Hearing, or Filing of Report. Want or insufficiency 
of notice of reference,t? and want or insufficiency 
of notice of hearing,#* render the report subject 
to be set aside.*® But failure to give notice of the 
particular day the referee would file his report has 
been held not ground for setting it aside.*® 


[§ 282] (4) Referee’s Misconduct or Disqualifica- 
tion‘7—(a) In General. Misconduct,*® or disquali- 
fication to act,*® such as prejudice®® on the part of 


35. Parker vy. Avery, Kirby (Conn.) 44, 


REFERENCES 


Meredith v. Sanborn, 5 Del. 249; 


(53°C. Sah 491 


the referee, is ordinarily** ground for setting aside 
his report,°? in the discretion of the reviewing 
court.°® 


[v 283] (b) What Constitutes—aa. In General. 
Misconduct may consist of any indiscreet action from 
which improper inferences can be drawn.°* 


Prejudice. Expression of an opinion upon the 
facts in the case before his appointment unknown 
to the party at the time of his appointment may 
show prejudice on the part of the referee constitut- 
ing ground for setting aside his report.®® 


Misconduct shown. Particular acts held to con- 
stitute misconduct sufficient to serve as ground for 
setting aside the report include hearing evidence,®* 
viewing premises,°>* or advising compromise® in 
the absence of one of the parties, examining witness, 
es in the absence of both parties,°® receiving proof 
and hearing argument after the close of the trial, 60 
submitting an opinion to a party’s attorney pefore 
deciding the case,®+ soliciting favors of a party,*” 
and promising the parties in turn that the decision 


72 


LN. Weg) Us 


353; Mason vy. Knox, 66 N. H. 545, 27] Le Baron v. Overstreet, 39 Fla. 628, , 

A 305; Doolittle v. Stone, 55 Hun 604,|23 S 22: Glass-Edsall Paper Go. v. ae eid v. Green, 2 Aik. (Vt.) 386. 
8 NYS 605 [aff 136 N. Y. 613 mem,| Telegram Pub. Co., 11 Oh. Dec. (Re- Se i ero Se RO sub ene (N %3 
32 NE 639 mem]; Clark v. Crandall, 3} print) 899, 30 CincLBul 369; Share v. .) 1; McAllister v. Case, 14 Dal 


Barb. (N. Y.) 6i2; Meyers v. Betts, 
5 Den. (N. Y.) ‘81; McGuire v. O’Hal- 
laran, 1 Lalor (N. Y:), 852. But. see 
Chesley v. Chesley, 10 N. H. 327 (hold- 45 
ing that where the referees do not 2 
undertake to decide according to law, 
the improper admission of evidence is 


Becker, 8 Serg. & R. (Pa.) 239. 
see Brown v. Brashier, 2 Penr. & W. 
(Pa.) 114 (apparently contra). 
Irregularities 
before referee generally see supra § 
280. 


Dorlon v, Lewis, 9 


385, 13 NYSt 141; 
Shabach v. Hoover, 


HowPr(N. Y.) il 
4 PittsbLegJNS (Pa.) 104; Rhoads ve 
Thoads, 2 Tr&HPr (Pa.) 798, : 
Bollmann_ vy. Bollmann, 6 S. C. 29 
(where minutes of testimony taken in 
absence of counsel were available for, 


But 


in proceedings 


not ground for setting aside the re- 46. Davis v. Finney, 37 Kan. 165,14; his inspection and “the ieee 
port). P 460. was regarded as nonprejudicial). 

36. Stettmische v. Lamb, 23 Nebr. 47. As ground for removal see su- 57. Yale v. Gwinits, 4 HowPr (N 
747, 37 NW 644; Severance v. Hilton, | pra § 100. X,) 258, But gee Adams Y: Bushey, 
32 N. H. 289; Bellows v. Ingham, 2 ; 5 olding at a repor 
9G weds Lae Sere wate ted in. conduct of trial sce will not be set aside because aftér 


37. Presentation of objection hbe- 


48. Jones v. Stollenwerck, 218 Ala. 


‘hearing he took’ a second view of the 


premises alone;:the court finding that 


cause is submitted, 
setting aside the report). 


[a] In Wisconsin the rejection of 


testimony by a referee is no ground, 


for a new trial, if the testimony re- 
jected is reported to the court. Ifa 
referee reports that he has sustained 
an objection to certain testimony re- 
ported by him, the court should con- 
sider the testimony and determine 
whether the referee’s findings or de- 
cision of the cause should be modified 
in consequence thereof. Yates v. 
Shepardson, 27 Wis. 238. 


39. Kendrick v. Tarbell, 27 Vt. 512. 


40. Tripp v. Forsaith Mach. Co., 
69 N. H. 288, 45 A 746. 


41. George v. Fellows, 60 N. H. 
398. 

42. Devoe v. Nutter, 1 Hun (N. Y.) 
713, 4 Thomps. & C. 651. 


43. Share v. Becker, 8 Serg. & R. 
(Pa.) 239; Foltz v. Grubb, 4 PaLJ 
209; Simpson v. Brown, 1 Pittsb. 
(Pa.) 143 (holding that the award 
must be set aside where it appears 
that the rule of reference was served 
on a party residing in the county by 
merely leaving a copy at his boarding- 
house, the statute requiring service 
“on the opposite party,’ his agent, or 
attorney). 


show misconduct.—Kunckle v. Kun- 
ckle, 1 Dall. (Pa.) 364, 1 L. ed. 178; 
Lyons v. Donovan, 6 N. [SMeAS05 


49. Nolan v. Colorado Cent. Cons. 
Min. Co., 63 Fed. 930, 12 CCA 585; 
Jones v. Stollenwerck, 218 Ala. 657, 
119 S 844; Stebbins v. Brown, 65 Barb. 
(CN. Y.) 272: Cronon v. Avery, 42 Misc. 
1, 85 NYS 539; Connor v. Simpson, 44 
LegInt (Pa.) 241. 


50. Nolan v. Colorado Cent. Consol. 
Min. Co., 63 Fed. 930, 12 CCA 585; 
Jones v. Stollenwerck, 218 Ala. 637, 
643, 119 S 844 [quot Cyc]. 

51. Waiver see infra § 295. 

52. Particular facts showing mis- 
conduct or disqualification see infra 
§§ 282-287. 

53. Burke v. Isham, 53.N. Y. 631 
mem; Gray v. Fisk, 53 N. Y. 630 [aff 
33 N. Y. Super. 484, 12 AbbPrNS 213, 
42 HowPr 135]. 


54. Jones v. Stollenwerck, 218 Ala. 
637, 643, 119 S 844 [quot Cyc]; Dick- 
inson v. Earle, 63 App. Div. 134, 71 
NYS 227; Reynolds v. Moore, 1 App. 
Div. 105, '37 NYS 72. 


[a] Appearance of evil.—A_ ref- 
eree must not only “avoid all improper 
influences, but even ‘the appearance of 
evil.’ ’”’ Dorlon v. Lewis, 9 HowPr 


fore referee see supra § 200. 637, 643, 119 S 844 [quot Cyc]; Liver-]| the fairness: of the trial was not af~ 
ed. : uller v. Little, ‘ r 5 owPr app ; 
. H. 535; Barker v. White, 58 N. Y.|dism 14 AbbPrNS 227, 47 HowPr 350]; rere Weer kT x. Spin prides; 14 
204; Lowndes v. Campbell, 1 N. Y.| Bedford v. Hol-Tan Co., 140 App. Div. | Ho\pr 357, and f€ 56 N.Y. 72, 1B AbD 
Super. 659; Learned v. Bellows, 8] 282, 125 NYS 173; Walls v. Wilson, | ping 436, Ae ee apd i 
Vt. 79. See Brown v. Colie, 1 E. D.|28 Pa. 514; Lackawanna Iron, etc., Owe tr 1. 
Smith (N. Y.) 265 (holding that where | Co. v. Falls, 5 LegGaz (Pa.) 14; Gra- 59. Chaplin v. Kirwan, 1 Dall. 
testimony, irrelevant and inadmissi-|] ham v. Pence, 6 Rand. (27 Va.) 529.| (Pa.) 187, 1 L. ed. 93; Hagner v. Mus- 
ble in substance, has been received by| See Garman v. Brandt, 2 LancBar | grove, 1 "Dall. (Pa.) 88, 1 L. ed. 46 
a referee upon the pee cy cata (Pa.), Nov. 12, 1870. (where a report was set aside because 
sion from his consi eration after e : in: cient to| the referees had ordered the parties 
is no ground for ial tube ACencny Bele, ae ut a to withdraw, and examined the wit- 


nesses separately out of their hear- 
ing). 


60. McAllister v. Case, 14 Daly 385} 
13 NYSt 141 (holding that where a 
referee receives the proof or hears an, 
argument in the case after the close 
of the trial without notice to all of 
the parties, ordinarily such irregular- 
ity will furnish sufficient ground for 
setting aside the report and vacating’ 
the reference). 


Reyne Dorlon v. Lewis, 9 HowPr (N. 


fa] TIllustration.—Preparing opin- 
ion and submitting it to the attorney 
before deciding the case, and giving a 
decision after being assured by the 
attorney that no judgment would be 
entered on it shows ground for setting’ 
aside the report. Dorlon v. Lewis, 9 
HowPr: (N..-Y.).1. 


62. Burrows v. Dickinson, 35 Hun 
(N. Y.) 492. 


[a] While reference pending,— 
Where, pending the reference, the ref- 
eree solicited favors of defendant, 
which defendant refused to grant, and 
the report was adverse to defendant, 
there was ground for setting it aside. 
Burrows v. Dickinson, 35 Hun (N, Y.)° 


792 [53 C.J.] 


would be favorable to them.®? 


Misconduct not shown. Particular acts held not 
to constitute misconduct authorizing the setting aside 
of the report include asking a third person if a party 
would pay a certain sum if the decision was against 
such party,°* asking a party whether he would agree 
to certain rent being brought into the settlement,®° 
refusal to discuss the case after the hearing,®® and 
accepting written argument and suggestions after 
the close of the hearing.*? : 


{§ 284] bb. Improper Action Respecting Fees. 
The referee’s demand for payment of fees in excess 
of those prescribed by statute,** or for payment be- 
fore it is due,®® may constitute misconduct authoriz- 
ing the setting aside of his report.*° Where the mat- 
ter of the referee’s fees is in dispute,*+ and thereafter 
he renders his report in favor of the party paying 
or approving the fees,** or refuses requests to find 
made by the party refusing to pay his fees,’* there 
may be misconduct constituting ground for setting 
aside the report. The test is not whether the ref- 


68. Roosa v. Saugerties, etc., 70. 
Turnp. Road Co., 12 HowPr (N. Y.) | § 295. 
297. 41. 

{a] Illustration.—Where referee 
assured defendants that he should 
decide in their favor and received his 
fees, and afterward suspended his 
decision, and then assured the other 


72. 


REFERENCES 


Waiver of objection see infra 


Compensation of referee gener- 
ally see infra §§ 365-374. 

New York Bank Note Co. v. 
Hamilton Bank Note Engraving, etc., 
Com Wai wApp. Div. 611 75 ANIMIS 95205 


[§§ 283-285 


eree was in fact influenced’ by the approval or pay- 
ment of his fees by one party,’* but whether he might 
have been so influenced.7® But the referee’s mere 
contention that the matter of his compensation is 
governed by a stipulation made at the outset of the 
trial,7®° or his demand for advance payment of fees 
the amount of which is not in dispute,*7 does not 
necessarily show misconduct authorizing the setting 
aside of the report. 

Sharing stenographer’s fees. Agreement of the 
referee and the stenographer to divide the latter’s 
fees may constitute misconduct authorizing the va- 
cation of the report.** 


[§ 285] cc. Preparation of Report by Others or by 
Less than All Referees. The preparation of the re- 
port by counsel for one of the parties,’® or by a third 
person,®° is not ground for setting it aside where 
it further appears that the report was personally 
considered by the referee before rendered. 


Failure of all to act. Failure of part of the ref- 
erees to consult with, or to notify the rest to meet 


necessary discussion.” Lecky yv. Win- 
ston, supra. 

77. ‘Fisher y. Fisher, 223 App. Div. 
19, 227 NYS 345 .[aff 250-N. Y. 313, 
165 NE 460, 61 ALR 1523]. 


[a] No dispute as to person liable 
or amount due.—Where the fee of a 
referee in a matrimonial action was 


party that the decision would be for 
him, and finally promised both par- 
ties that he would reéxamine the case 
there was ground for setting aside his 
report. Roosa v. Saugerties, etc., 
aD: Road Co., 12 HowPr (N. Y.) 


64 Rheem v. Allison, 2 Serg. & R. 
(Pa.) 113. 
65. Innes v. Miller, 1 Dall. (Pa.) 


188, 1 L. ed. 93. 


fa] Illustration.—Where the ref- 
eree, after settlement of the principles 
of the report, sent for plaintiff and 
asked him whether he would agree 
that certain rent accruing after the 
action brought should be taken into 
the settlement, there was no ground 
for setting the report aside. Innes v. 
Miller, 1 Dall. (Pa.) 188, 1 L. ed. 93. 


66. Adams v. Bushey, 60 N. H. 290. 


67. Dodge v. Stickney, 60 N. H. 
461. 3 

fa] Papers submitted to adverse 
party before given to referee.—Dodge 
v. Stickney, 60 N. H. 461. 


68. -Greenwood v. Marvin, 29 Hun 
COSTE, 3%5))) Oks 


[a] Demand made after case 
closed but before delivery of report.— 
ap cenwocd v. Marvin, 29 Hun (N. Y.) 

9 


{b] In Pennsylvania an alleged 
overcharge for the fees of the referee 
is not ground for setting aside but 
the question must be raised on a taxa- 
tion of costs. Williams v. Danziger, 
91 Pa. 232. 


69. Voron v. Chait, 101 Misc. 366, 
167 NYS 657 [aff 183 App. Div. 925 
mem, 169 NYS 1117 mem]. 


fa] MTlustration.—Where a referee 
demanded and received his third pay- 
ment on account of fees, before his 
report was filed and upon an _ under- 
standing that he should not demand 
additional fees until his report was 
completed, and his subsequent demand 
for fees was refused, the report was 
properly vacated on the ground of 
such subsequent demand by the ref- 
eree. Voron v. Chait, 101 Misc. 366, 
167 NYS 657 [aff 183 App. Div. 925 
mem, 169 NYS 1117 mem]. 


Dickinson v. Earle, 63 App. Div. 134, 
Tl IN YS) 227 Math 35 Mise. 235," 72 Nw 
755]; Reynolds v. Moore, 1 App. Div. 
105, 37 NYS 72, 14 Misc. 571, 35 NYS 
1115, 37 NYS 1030. 


73. Baker v. Roddy, 97 Misc. 264, 
160 NYS 1107. 

[a] Rule applied.—Where a _ ref- 
eree appointed to determine all the 
issues in an action held hearings at 
which, with the consent of the parties, 
his stenographer took the testimony, 
and where it was stipulated that he 
should furnish each of the attorneys 
a copy of the testimony after the 
hearing, and he wrote defendant’s at- 
torney that his report would be de- 
livered on payment of his charges as 
referee and the charge for testimony, 
and defendant did not pay such fees, 
and the report was not filed until six- 
ty days thereafter, and after defend- 
ant, after the letter, filed requests to 
find, so that there was room for the 
suspicion that defendant’s refusal to 
pay the fees influenced the referee, 
defendant’s motion to set aside the 
report and decision and to vacate the 
order of reference will be granted. 
wee v. Roddy, 97 Misc. 264, 160 NYS 


74. Voron v. Chait, 101 Misc. 366, 
167 NYS 657 [aff 188 App. Div. 925 
mem, 169 NYS 1117 mem]. 

75. Voron v. Chait, supra. 

76. Lecky v. Winston, 174 NYS 
645, 647. 


“Tn ordinary employments it would 
be regarded commendable for a per- 
son rendering services to have the 
question of his compensation deter- 
mined definitely in advance of his 
services. The conduct of a referee 
subsequent to his report may, of 
course, be of such a nature as to in- 
dicate a mental attitude reflecting on 
the integrity of his report in such a 
way as to require that it be set aside. 
Such, however, is not the case here. 
Nor do we think the referee has dis- 
qualified himself from settling the 
case on appeal. There appears to 
have been no acrimony on his part 
toward counsel. He did not unduly 
persist in his contention. He made 
known his position in the presence of 
both parties, without argument or un- 


to be paid by plaintiff's husband, re- 
gardless of the amount, since the wife 
had no funds, and the amount of the 
fee was agreed on, no prejudice could 
result from compliance with the ref- 
eree’s request for payment of the fee 
before filing report by the party who 
had to pay ultimately, and the report 
was erroneously set aside because of 
the referee’s request for payment be- 
fore filing the report. Fisher v. Fish- 
er, 233 App. Div. 19, 227 NYS 345 [aff 
on Y. 313, 165 NE 460, 61 ALR 


78. Dickinson vy. Earle, 35 Misc. 
235, 71 NYS 755 [aff 63 App. Div. 134, 
CLIN S22 (ile 

79. Jones y. Stollenwerck, 218 Ala. 
637, 643, 119 S 844; Bedford v. Hol- 
on Co., 140 App. Div. 282, 125 NYS 

“We do not consider the preparation 
of the report for the register in ac- 
cordance with ‘his decision is miscon- 
duct justifying a setting aside of the 
report. It has never been considered 
improper in any respect for a judge 
to request counsel in a case to pre- 
pare a decree for his signature. It 
shows no improper influence nor is 
there in it any character of impro- 
priety either on the part of the judge 
or attorney. The motion for a refer- 
ence and exceptions on that ground 
are not well taken, and were proverly 
overruled by the court.’ Jones v. 
Stollenwerck, supra. 


80. Bedford vy. Hol-Tan Co., 
App. Div. 282, 125 NYS 173; 
Seeton, 21 N. S. 
712]. 


[a] Clerk.—Where the report was 
prepared by another person acting as 
clerk and doing merely the mechani- 
cal part of the work, this was not of 
itself ground for setting aside. King 
v. Seeton, 21 N. S. 20 [aff 18 Can. S. 
COS ules 


{b] Friend.—The fact that the 
referee intrusted to a friend, an at- 
torney, the act of physically drafting 
his opinion is harmless, where the 
opinion was read over to the referee 
and discussed before it was signed 
by him. Bedford v. Hol-Tan Co., 140 
App. Div. 282, 125 NYS 173.° 


140 
King v. 
20% [ath as ang Sac: 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 285-289] 


and consider a report, is an irregularity which is a 
ground for setting aside the report.8? 


[§ 286] dd. Business or Professional Relation to 
Party or Counsel. Where the reféree was, or be- 
came, during the reference, the attorney of one of 
the parties,°? was one of a law firm appearing for 
one of the parties,®* was acting as counsel in an- 
other case before a referee who acted as counsel 
before him,** or was a secret partner of a party,*° 
the report should be set aside. On the other hand 
the mere fact that one of the referees chosen by the 
parties was the landlord of one of the parties,®® or 
was the friend and legal adviser of a relative of plain- 
tiff,S’ is not necessarily ground for setting aside the 
report. 


[§ 287] ee. Incapacity. Actual insanity of the 
referee would constitute disqualification authorizing 
the setting aside of his report.8* But if it is claimed 
that the mind of the referee was impaired at the time 
he signed his report, the facts must be clearly 
shown.®® Mere physical illness does not show in- 
capacity.°° 

[§ 288] (5) Formal Defects in Report. The re- 
port may be set aside because of prejudicial irregu- 
larities or defects therein,®! as where the report is 
uncertain,®? incomplete,®* or indefinite;®°* is signed 
by less than the whole number of acting referees ;°° 
or fails to state the facts found,®® or fails to state 
separately the findings of fact and conclusions of 
law,°* although under a code directing but not re- 
quiring separate statements of facts and law, fail- 
ure to state separately has been held not ground for 
setting aside the report.°* But the report will not 
be set aside for defects or irregularities of a non- 


81. Brower v. Kingsley, 
Gas CN. “¥i.) “334. 


324; 
Van 


1 Johns. 
Syckle v. 


fa] Evidence insufficient to prove.| [rev 10 Phila. 547]; 
—"This is a motion to set aside the] 5 Pa. 413. 
report of referees, on two grounds: [a] Reporting 


REFERENCES: 


Burke v. Turner, 89 N. C. 246; 
Stewart, 


on facts 


[53 C.J.] 793 


prejudicial character,°® such as failure to award 
nominal damages,! inaccuracies in immaterial find- 
ings,” immaterial variance between the original rule 
of reference and the copy presented to the referee ;* 
nor because the report was different from the con- 
clusion orally announced;? nor for a mistake in stat- 
ing the date of the order of reference, where there 
was but one order and the parties attended the hear- 
ing;> and it has been held a report will not be set 
aside for informalities where it furnishes the infor- 
mation required,® nor for any defects which may be 
cured by amendment.’ Where a report can be un- 
derstood it will not be set aside for informalties, 
although upon request it might have been recommit- 
ted for correction,® and failure to report all the tes- 
timony on which a fact, was found has been held not 
ground for setting aside the report in the absence 
of a request to report all testimony.°® 


Accounts. Failure to state all items in an account 
may be ground for setting aside the report,!® unless 
good reason is shown for such failure.1! Disregard 
of astipulation as to matters to be included on an ac- 
count is ground for setting aside the report.*” 

Report defective, and referees absent. If the re- 
port is defective, in omitting to state the facts found, 
and a further report cannot be had, for example, 
where two of the referees have left the state, it has 
been held that the court should set it aside on mo- 
tion.?® 

[§ 289] (6) Report Contrary to Evidence. 
Where the testimony is conflicting the findings of fact 
will not ordinarily be set aside unless they are clear- 
ly against the weight of testimony or there is no 
evidence to support them.1* But where the findings 
correction and not setting aside the 
report). 
ee Bollmann v. Bollmann, 6 S. C. 


77: Pa. 124 
Stehman’s App., 


only.— 99. Currie v. Cowles, 30 N. Y. Su- 


ist, For the misbehavior of the two 
referees who signed the report, in de- 
ciding the dispute without notice to 
the third referee, who did not sign it. 
The evidence by no means supports 
this objection as it appears that the 
two referees had agreed upon the 
substance of their report in the pres- 
ence of the third referee, who, de- 
clared his disagreement, and that the 
others could make the report without 
him.” Kunckle v. Kunckle, 1 Dall. 
(Pa.) 364, 1 L. ed. 178. 


82, Fortunato v. New York, 31 
App. Div. 271, 52 NYS 872 [rev 23 
Mise. 82, 50 NYS 429]; Stebbins v. 
Brown, 65. Barb. GN. “Y.) 2725, Con- 
mee v. Canadian Pac. R. Co., 16 Ont. 
639. 

83. Cronon v. Avery, 
$5 NWS! 53:9. 

84 Carroll v. Lufkins, 29 Hun (N. 
Y.) 17; Cronon v. Avery, 42 Misc. 1, 
85 NYS 539. 

85. Connor v. Simpson, 44 LegInt 
(Pa.) 241. 

86. Fisher v. Towner, 14 Conn. 26. 

87. Durant v. O’Brien, 2 HowPrNS 
GNYY.)" 313: 

[a] Nephew.—Durant v. 
2 HowPrNS (N. Y.) 313. 

88. Bedford v. Hol-Tan Co., 140 
App. Div. 282, 125 NYS 173 (stating 
rule, but finding evidence insufficient 
to show insanity). 

89. McCulloch vy. Dobson, 15 NYS 
602 [aff 133 N. Y. 114, 30 NE 641]. 


42 Misc. 1, 


O’Brien, 


90. Bedford v. Hol-Tan Co., 140 
App. Div. 282, 125 NYS 173. 
91. Bulsom y. Lampman, 1 Kan. 


Where an issue of law was referred 
on consent of parties under code, sec- 
tion 292, and the finding of the ref- 
erees was on the facts only, the re- 
port should have been set aside on 
motion of one of the parties. Bulson 
v. Lampman, 1 Kan. 324, 


92. Doyle v. Reilly, 18 Iowa 108, 
85 AmD 582; Walsh v. Pierce, 11 Vt. 
32. Contra Eshelman vy. Heist, 6 
LaneLRev (Pa.) 79. 


93. Garezynski v. Russell, 75 Hun 
492, 27 NYS 458; Sullivan v. Kitchens, 
89 OK] 108, 214° PR L276. 


94. McCampbell v. McClung, 75 N. 
Ch BOB 


95. Tetter v. Rapesnyder, 1 Dall. 
(Pa.) 293, 1 L. ed. 143. 


[a] Three heard; 
Tetter v. Rapesnyder, 
293, 1 L. ed. 143. 


96. Harlan County School Dist. 
No. 1 v. Bishop, 46 Nebr. 850, 65 NW 
902; Wright v. Sanders, 28 HowPr 
(N. Y.) 395; Peck v. Yorks, 14 HowPr 
(N. Y.)-416 (holding that if the re- 
port is defective, in omitting to state 
the facts found, and a further report 
cannot be had, for example, where two 
of the referees have left the state, 
the court should set it aside on mo- 
tion). 

97. Maicas v. Leony, 113 N. Y. 
619, 20 NE 586; Leffler v. Field, 33 
HowPr (N. Y.) 385. But see Van 
Slyke v. Hyatt, 46 N. Y. 259; Gove 
v. Hammond, 48 HowPr (N. Y.) 385 
(both to the effect that where the 
report fails to state separately find- 
ings of fact and conclusions of law, 
the proper remedy is recommittal for 


two signed.— 
2 Dall iceas) 


per. 3; 
29. 

1. Harvey v. Snow, 1 Yeates (Pa.) 
156. 

2. Sizer v. Melton, 129 Ga. 148, 58 
SE 1055. 


tak WeStcott v. Somers, 9 N. J. Ln 
4 Gray v. Fisk, 12 AbbPrNS (N. 
fae 42 HowPr 135 [aff 53 N. Y. 


5. Daniel v. Daniel, 6 Dana (Ky.) 


Bollmann vy. Bollmann, 6 S. C. 


98 
6. Gulley v. Macy, 89 N. C. 343. 
7 Ladd v. Lord, 36 Vt. 194. 

FoR Bubb vy. Sandusky, 2 Pa. Dist. 

9. Downer v. Downer, 11 Vt. 395. 


10. McCampbell v. McClung, 75 N. 
C. 393; Whitehead v. Perie, 15 Tex. 7. 


11. Lannan v. Clavin, 3 Kan. 17. 


[a] Where parties kept no books. 
—Where the report does not present 
the account taken in detail, and gives 
as a reason that the parties kept no 
books, and that the affidavits relat- 
ing thereto were voluminous and 
contradictory, an omission to present 
a detail of the accounts is no ground 
for setting aside the report, the report 
being full as to the grounds of its 
conclusions. Lannan y. Clavin, 3 Kan. 
lea 


12. Hatch v. Burbank, 
231. 

13. Peck y. Yorks, 14 HowPr 
Ys, 41/6: e 


14 U. S.—Fidelity, etc., Co. v. St. 


1% Minn. 


(N. 
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are without sufficient evidence to support them,*® 
or clearly contrary to the weight of evidence,’® or 
where the referee has made an obvious mistake of 
fact,17 the report will be set aside.1® 


[§ 290] (7) Contrary to Law.'® 


port is properly set aside where contrary to the 


Matthews Say. Bank, 104 Fed. 858, 44 
CCA 225. 


Cal.—Noonan v. Hood, 49 Cal. 293; 
Cappe v. Brizzolara, 19 Cal. 607; 
Knowles vy. Joost, 13 Cal. 620. 

Del.—Allen vy. Miles, 4 Del. 234. 


Hawaii. —Ahana v. Wah Yat, 17 Ha- 
waii 326. 


Lae v. Maxwell, 


PS 0. AS 
Ree 2 OOo v. Osborne, 50 Iowa 


Kan.—Chandler v. 
15 P1925 > Owen ov. 


Mass.—Paddock v. 
Co., 104 Mass. 521. 


Mo.—Walton v. Walton, 17 Mo. 376; 
Father Matthew Young Men’s Total 
Abstinence, etc., Soc. v. Fitzwilliam, 
12 Mo. A. 445; Conklin v. Cabanne, 9 
Mo. A. 579; Hoyt v. Clark, 8 Mo. A. 
566; Murphy v. Jones, 7 Mo. Ba 510% 
Brooks v. West, 3 Mo. A. 582. 


Nebr.—State v. Omaha El. Co., 75 
Nebr. 637, 106 NW 979, 110 NW 874; 
Brown v. O’Brien, 4 Nebr. 195. 

N. H.—Drown v. Hamilton, 68 N. 
H, 23, 44 A’\79;. Free v. Buckingham, 
DON. F219. 


N. J.—Fitch v. Archibald, 29 N. J. 
L. 160. 


Dye, 37 Kan. 765, 
Owen, 9 Kan. 91. 


Commercial Ins. 


. N. Y.—Ball v. Loomis, 29 N. Y. 412; 
Butler v. Truslow, 55 Barb. 293; 
Smith v. McCluskey, 45 Barb. 610; 
Watson vy. Campbell, 28 Barb. 421; 
Smith v. Schanck, 18 Barb. 344; 
Durkee v. Mott, 8 Barb. 423; Carley 
v. Wilkins, 6 Barb. 557; Wilson v 


Allen, 6 Barb. 542; 
Ehle, 5 Barb. 469; Baker v. Martin, 
3 Barb. 634; Green v. Brown, 3 Barb. 
119; Sackett v. New York, etc., R. Co., 
21 N. Y. Super. 228; New York Car 
Oil Co. v. Richmond, 19 N. Y. Super. 
213; Woodruff v. Commercial Mut. 
Ins. Co., 2 Hilt. 130; Moran v. Bogert, 
16 AbbPrNS 303; Train v. Brown, 12 
AbbPr 217,21 HowPr 933 > Doyle-v: 
St. James’ Church, 7 Wend. 178; Al- 
laré v. Mouchon, 1 Johns. Cas. 280; 
Anderson v. De Braekeleer, 25 Misc. 
343, 55 NYS 721, 28 NYCivProc 306; 
Matter of Friend, 23 Misc. 300, 50 
NYS 954; Matter of Odell, 4 NYS 
463, 1 Conn. Surr. 94; Matter of 
Mithian, Si NYS) 193, ae Conn. ‘Surr. 
187 [aff 53 Hun 420, 6 NYS 409]. 


N. C.—Perry v. Hardis, 99 N. C. 21, 
5 SE: 230; Usry v. Suit, 91 N. C. 406. 


Okl.—Jakson v. Thornton, 8 Okl. 
331, 58 P 951; Erisman vy. Kerwin, 8 
Okl: 92, 56 P 858. 


Or.—Merchants’ Nat. Bank v. Pope, 
19° Or. 35, 26 P 622; Fahie v. Lind- 
say, 8 Or. 474. 


Pa.—Ansley v. Scranton, 218 Pa. 
131, 67 A 51; Grauel v. Wolfe, 185 Pa. 


Quackenbush v. 


83, 39. A 819; ,_Conner’s  Bst., 9 Pa. 
Dist. .172: Craie’s: Hst., 24 Pa. Dist. 
851; Krieder v. Binder, 1 Ashm. 13; 
Reynolds v. Williams, 9 Kulp 380; 


Selser’s Estate, 8 Pa. Co. 254; Lacka- 
wanna Iron, etc., Co. v. Fales, 5 Leg 
Gaz 14; Finch v. Heermans, 5 Luz 
LegReg 125; Snyder v. Rainey, 31 
PittsbLegJNS 49; Henne’s HEst., 2 
Woodw. 352; Forney y. Morrison, 1 
LegRec 85; Brown vy. Gallagher, 13 
PittsbLegJNS 305. See In re Johns, 
2 Chest. Co. 281; Davison v. Order of 
Hibernians, 9 Kulp 356, 


S. C.—Fields v. Hurst, 20 S. C. 282. 
Vt.—Harris v. Howard, 56 Vt. 695; 


REFERENCES 


A referee’s re- 


Hodges v. Hosford, 17 Vt. 615; Put- 
nam y. Dutton, 8 Vt. 396. Compare 
Bull v. Griffith, 30 Vt. 273. 


W. Va.—Fry v. Feamster, 
Va. 454, 15 SE 253 


Wis.—Erickson vy. McGee Constr. 
Co., 107 Wis. 49, 82 NW 694; Leasia 
v. Penokee Lumber Co., 103 Wis. 304, 
79 NW 224; Brand v. James, 67 Wis. 
541, 30 NW 934; Sullivan v. ‘Sullivan, 
122 Wis. 326, 99 NW 1022; Reming- 
ton v. Eastern R. Co.; 109 Wis. 154, 
84 NW 898; Johnson v. Goult, 106 
Wis. 247, 82 NW 139 {overr Briggs 
v. Hiles, 87 Wis. 438, 58 NW 752] 
(holding that findings of fact may be 
set aside where against the clear pre- 
ponderance of evidence, although 
there is some evidence to support 
them). 


Eng.—Imperial Royal Chartered 
Azienda Assicuratrice y. Funder, 27 
oD Reps NaS) 1637. 


Can.—Newman vy. Niagara_ Dist. 
Mut, F. Assur. Co., 25 U. C. Q. B. 435. 

[a] Rule applied.—(1) A _ report 
will not be set aside as against the 
evidence, when the conflict is so 
strong that the court cannot say that 
the referee was influenced by passion 
or prejudice, or unwittingly fell into 
a plain mistake. Free v. Buckingham, 
S9EN E2194 2) Tt as) error jtouset 
aside a report, and direct a finding 
for defendant, unless the trial court 
would have been bound to direct a 
compulsory nonsuit had the case been 
tried before a jury. Ansley v. Scran- 
ton, 218 Pa. 131, 67 A 51. 

{b] Plain mistake.—Findings of 
fact cannot be set aside except for 
plain mistake by the referee, or in 
cases where the referee distorts the 
evidence in reaching his conclusions. 


36 W. 


Hibbs v. Woodward, 7 LuzLegReg 
(Pani 
[c] Where the evidence is not set' 


out, (1) the referee’s decision will be 
sustained (In re Porto Rico Progress 
Pub, Co., 8 Porto Rico Fed. 264; Dun- 
bar v. Bittle, 7 Wis. 148), (2) al- 
though plaintiff duly excepted (Lip- 


Aah v. Heller, 199 Mass. 310, 85 NE 
15. Clark v. Millsap, 197: Cal. 765, 
242 P 918. . 


[a] Credibility of witnesses.—(1) 
It is within the sound discretion of 
the court to set aside the report on 
the ground that it is founded on the 
testimony of a witness whose credi- 
bility was impeached before the ref- 
erees. Ex p. Bassett, 2 Cow. (N. Y.) 
458. (2) Where the award rested on 
the testimony of a single witness, and 
that being liable to great distrust as 
to its accuracy, the court set aside 
the judgment on the award, and or- 
dered a new trial by a jury. Ken- 
nedy v. New York, etc., R. Co., 10 N. 
YY. Super. 69: 


[b] Inference of fact.—(1) The re- 
port of an auditor is not to be set 
aside, if he comes to the result by 
inferring a fact which he might 
legitimately infer from the evidence. 
Kent v. Hancock, 13. Vt. 519. (2) But 
a report will be set aside where it 
was made upon inferences from the 
facts that the law will not warrant. 
Parker v. Avery, Kirby (Conn.) 353. 


16. Humble v. German Alliance 


Ins. Co., 85 Kan. 140, 116 P 472, Ann 
Cas1912D 630; Gidney v. Chapple, 26 
Okl. 737, 110.P 1099; Kriedt v. Mc- 


Cullough, 87 Philippine 474; Libman 
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law,2° as where nie conclusions of law are errone- 
ous, "21 ag where they are inconsistent with the facts,” 
or it appears that he has made a mistake of law, ot 
or deliberately disregarded the law.** 


[§ 291] (8) Unreasonableness of Report. 
unreasonableness of a report has been held not 


The 


v. Fox-Pioneer Scrap Iron Co., 175 


Wis. 485, 185 NW 551. 


[a] “It is the duty of the court 
to set aside the report of the referee 
and grant a new trial when it ap- 
pears that the findings of the referee 
are contrary to the evidence.” Hum- 
ble v. German Alliance Ins. Co., 85 
Kan, 140, 116 P 472, AnnCas1912D 630. 


[b] In case of doubt.—The trial 
court may, in its discretion, vacate 
the report and order a new trial be- 
fore itself, when it is unable to de- 
termine from the evidence reported 
by the referee whether the facts 
found by him are established by the 
proofs. Sullivan v. Sullivan, 122 Wis. 
326, 99 NW 1022; Fairbanks v. Holli- 
day, 59 Wis. 77, 17 NW 675. 

[ec] In Michigan, however, the cir- 
cuit court cannot set aside a report 
as against the weight of evidence, and 


order a new trial. Peo. V: Judge 
Wayne Cir. Ct., 18 Mich. 483. 
17. Allen v. Miles, 4 Del. 234; 


Strong v. District of Columbia, 15 D. 
C..24233.. Miller ove £5,,, ‘etc. Re, Co... 2 
Pa Coe, Os 


[a] Mistake of fact not shown.— 
Bell v. McCall, 1 Browne (Pa.) 128. 

[b] Mistake as to foreign law has 
been held a mistake of fact within the 
rule. Imperial Royal Chartered 
Azienda Assicuratrice v. Funder, 27 
Le EY Rep N.S, 6375 


ohne Contrary to law see infra § 
19. As ground for impeaching 


award of arbitrators see Arbitration 
and Award §8§ 468—473. 


20. Humble y. German Alliance 
Ins. Co+ 85 Kan: 140, 116 P 472, Ann 
Cas1912D: 630. 


21. Thompson v. White, 4 Serge. & 
R. (Pa.) 135; Pringle v. McClenachan, 
1 Dall. (Pa.) 486, 1 L. ed. 235; Wil- 
Lamsev., Credo a l Dalle Pace sts adiatas 
ed. 153; Snodgrass v. Morrison, 16 
LancLRev (Pa.) 158; Whitehead v. 
Perie, 15 Tex. 7; Brennan v. Booth, 
78 Wis. 180, 47 NW 271. 


22. Weitnauer v. Weitnauer, 117 
Iowa 578, 91 NW 815; Foote v. Valen- 
tine, 48 Hun 475, 1 NYS 410, 14 NY 
CivProc 332. 


23. Strong v. District of Columbia, 
15 D. Cy. 242° Skiff ve Johnson, 57) Ne 
H. 475; Cushman v. Wooster, 45 N. 
H. 410; Johnson v. Noble, SINT 
286, 38 AmD 485; Williams v. Craig, 
1 Dall, (Pa.) 313, 1 L. ed. 153; Happer 
v. Thomas, 5 Pa. Dist. 182; Miller “Ue 
Ee etenun. Com 2) Panne. Pl. 10: Stur- 
gis v. Rue. 6 PaLJ 77,3 PaLJR 499; 
ane v. Thompson, 1 Sneed (Tenn.) 


[a] Mistake of law not shown.— 
Bell v. McCall, 1 Browne (Pa.) 128. 


[b] In Vermont (1) referees are 
not bound to proceed according to 
legal rules, but may apply equitable 
principles. Downer vy. Downer, 11 Vt. 
395. (2) Their report will not be set 
aside for mistake of law (Park v. 
Pratt, 38 Vt. 545; Steen v. Wards- 
worth, 17 Vt. 297; Bliss v. Rollins, 6 
Vt. 529) (3) unless it appears that the 
referees intended to decide according 
to legal rules, but failed to do so 
(Needham v. Holt, 54 Vt. 326; Johns 
v. Stevens, 3 Vt. 308). 


24. Allen vy. Miles, 4 Del. 234 
(stating rule, but finding it inapplica- 
ble under the facts). 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


. 


Pe 


‘ 
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ground for setting it aside where there was no mis- 
conduct or corruption on the part of the referee.?> 


[§ 292] (9) Error in Damages or Other Relief 
Awarded by Referee.2® Where the award is clear- 
ly excessive in amount, it may be set aside,?’ unless 
the successful party remits the excess.?5 But a re- 
port in excess of amount named in the several counts 
but not in excess of the amount in the ad damnum 
clause of the declaration will not be set aside.?® 
Awarding money to one side and certain other things 
to be done on the other side, if the latter relief is in 
fact unavailable, is ground for setting aside the re- 


sport:s? 


Awarding and taxing the costs of the reference 
is not ground for setting aside the report. 


If cross suits be referred to the same referees, and 
they make up their report in each on the idea that 
the one shall be a set-off to the other, the court will 
set aside both, if the suits be for demands which 
cannot legally be set off.*? 

[§ 293] (10) Acting in Excess of Jurisdiction. 
The report will be set aside where the referee passes 
on matters not embraced in the suit.** 

[§ 294] (11) Newly Discovered Evidence.** 
Generally a report will not be set aside because of 
newly discovered evidence.*® 


REFERENCES 
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dice,?7 relationship,?® or misconduct?® is not urged 
when discovered, but the moving party takes the 
chance of a favorable report, it will not be set aside. 
So the moving party cannot complain of improper 
transactions between the referee and himself.*° 


[§ 296] e. Scope of Relief. In a proper case the 
court may, on a motion to set aside the report, also 
vacate the order of reference*! or grant a stay of 
proceedings.*?, Where a motion is made after entry 
of judgment the court may, on granting the motion, 
set aside the judgment.** Where certain errors af- 
fect the whole proceedings before the referee, the 
court need not correct such errors, but may set aside 
the whole report and again refer it.44 Where the 
motion to vacate the report is based upon alleged 
failure of the referee to consider the case before 
deciding it, the court will not, on such motion, inquire. 
into the correctness of the referee’s decision.*® 


[§ 297] f. Order.4® Merely sustaining exceptions 
is equivalent to setting aside the report.47 An or- 
der setting aside a report may properly impose 
terms,*® and the question of costs is within the dis- 
cretion of the court.49 However, where the error 
or omission complained of was committed by the ref- 
eree, costs should not be imposed as a condition of 
setting aside the report.®°® 


Amendment. The order may be amended to re- 


[§ 295] d. Waiver and Estoppel.*® 


stint Parker v. Avery, Kirby (Conn.) 


26. Recommittal see infra § 317. 


27. Eastman v. New York, 28 N. 
Y. Super, 389; Rank v. Rank, (Pa.) 
13 A 829; Breneman’s Est., 1 LancBar 
(Pa.) Dec. 11, 1869; Jolly v. Pitts- 
burgh, etc., R. Co., 28 PittsbLegJNS 
(Pa.) 376; Matter of New Brunswick 
Power Co., 47 N. B. 252. 


28. Locke v. rea g ae 59 N. H. 
530; Rank v. Rank, (Pa.) 13 A 829; 
Bassett v. Cunningham, 9 Gratt. (50 
Va.) 684 


29. Caan v. Walker, 2 poeehron 
(Pa.) 55. 


30. Kunckle v. Kunckle, 1 Dall. 
(Pa.) 364, 1 L. ed. 178 (stating rule, 
but holding it inapplicable on facts). 

831. Fuller v. Wright, 10 Vt. 512. 


Costs generally see Costs §§ 115, 
238, 323. 

S2auluylet varOlason od--Celel CN. bY) 
323. Compare Com. v. Maris, 4 Serg. 
& R. (Pa.) 81 (where two actions 
against different defendants were re- 
ferred to the same arbitrators, who 
made only one award, and the court 
refused to send it back for amend- 
ment, and set it aside). 

33. Elliott v. Quimby, 13 isl 
181; Lee v. Haizlip, 22 Okl. 393, Ngo Pi 
806, 1135, 1136; Miller v. E., ete., ite 
Co., 2 Pa. C. PI. 10. 


“Where a particular finding of fact 
of a referee is not predicated on the 


issues joined by the pleadings, it 
should be set aside.” Lee v. Haizlip, 
supra. 


34. As ground for recommittal see 
infra § 315. 

35. Holmes v. Evans, 59 N. Y. Su- 
per. 121, 13 NYS 610; Aubel v. Ealer, 
2 Binn. (Pa.) 582 note, 1 Browne 105 
note; Webber v. Ives, 1 Tyler (Vt.) 
441. 

36. As precluding right to 22 
objection see supra §§ 202, 203. 

Failure to urge motion to set aaine 
see supra § 278 

375 Story. Vv. We Armond, 77. Tir 
A. 74 [aff X79 DiS 510953 NE 99.07% 
Matter of Koch, 33 Mise. 153, 159, 68 


NYS, 875; eoenuy. v. Donnelly, 63 
HowPr (N. Ye a Ske 


“A motion to set aside the report of 
the referee, on voluminous affidavits, 
claimed to establish bias and im- 
proper behavior on his part was ar- 
gued before me at the time of the 
argument of the application to con- 
firm the report. This motion was not 
made until after the referee had made 
his report. The executors waited un- 
til they had taken all of the chances 
of a favorable report, and undertook 
to disclose to the court the impro- 
prieties of the referee only when they 
discovered that his ruling was against 
them. This raises a strong presump- 
tion against the motion, if it is not 
a complete answer to it.” Matter of 
Koch, supra. 


38. Moore v. Waco Bldg. Assoc., 19 
Tex. Civ. A. 68, 45 SW 974. 


[a] Acquiescence as bar.—A par- 
ty, after having permitted the refer- 
ence to proceed and taken the chances 
of success with full knowledge of the 
existence of the relation, cannot move 
to set aside an adverse report on the 
ground that each of the two attorneys 
appearing for different parties inter- 
ested in two different actions, in each 
of which a reference was ordered, had 
the cause of the client of the other 
in his hands to decide as a referee. 
Carroll v. Lufkins, 29 Hun (N. Y.) 
etre 

39. Noyes v. Gould, 57 N. H. 20; 
Burrows v. Dickinson, 35 Hun (N. ya) 
492; Robinson v. Robinson, pL args ty 
Rep. Na Ss 


40. Gray v. Fisk, 33 N. Y. Super. 
484, 12 AbbPrNS 213, 42 HowPr 135 
[aft 53 N. Y. 630]. 


[a] Estoppel not shown.—Voron Vig 
Chait, 101 Misc. 366, 167 NYS 657 [aff 
183 App. Div. 925 mem, 169 NYS 1117 
mem]. 


41. Randall v. Randall, 
Div. 674, 124 NYS 524. 


{a] TIllustration.—If a motion is 
made to vacate the report, the order 
may also vacate the order of refer- 
ence, although such relief is not ex- 
pressly asked for in the notice of mo- 
tion. Randall v. Randall, 139 App. 


139 App. 


Where preju- 5 


Div. 674, 124: NYS 524. 


SA sir Hatfield v. Ross, 3 CodeRep (NY 
[a] ‘Necessity for order.—Service' 
of affidavit or case with notice of mo-' 
tion to set aside report of. referees is 
not a stay of proceedings per se, un-: 
til the case is settled; but an order 
must be obtained. Benedict v, Lord,, 
2 HowPr (N. Y.) 82. : ; 


[b] Contents.—An order to. stay. 
proceedings, with a view to set aside: 
a report of referees on the. merits,! 
is properly “till the further order of 
the court”; and need not be limited, 
to the first four days of the next 
term. Wilson v. White, 7 Cow. ae 
Ya) 4, . 
saa Cochrane v. Halsey, 25 Minn. 


44, Hidden v. Jordan, 32 Cal. 397. 
- 45. Bedford v. Hol-Tan* Co., 140 
App. Div. 282, 125 NYS 1738. 

46. As appealable see Appeal and 
Error §§ 347, 348. 

47. McGlue v. 
Pa. 236. 

48. In re Davenport, 37 Misc. 179, 
74 NYS 940 [aff 74 App. Div. 624 


Philadelphia, 105 


mem, 77 NYS 1124 mem (app dism 
173 N. Y. 600 mem, 66 NE 1106 
mem) ]. 


[a] As condition for opening re- 
port of a referee, the court has pow- 
er‘to limit the party objecting as to 
time in the matter of examining and 
cross-examining the witnesses to ap- 
pear before the referee. In re Daven- 
port, 37 Misc. 179, 74 NYS 940. [aff 
74 App. Div. 624 mem, 77 NYS 1124 
mem (app dism 173 N. Y. 600 mem, 
66 NE 1106 mem)]. 


[b] Where party moves to he let 
in to motion to set aside report of 
referees on terms, the court may or- 
der judgment as a condition to the 
relief. . Wilson v. White, 7 Cow. (N. 
NED MATT: 


49. Wentworth Vv. 
HowPr (N. Y.) 405. 

Right to costs on exceptions to re- 
port see Costs § 115. 

50. O’Brien v. Long, 49 Hun 80, 1 
NYS 695. 


Candee, 17 
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cite all the papers on which it was made.°*? 


[§ 298] g. Effect of Setting Aside. On the set- 
ting aside of the report, the case ordinarily remains 
in court for further proceedings.°* A decision set- 
ting it aside virtually disposes of all subsequent 
motions concerning the report,°* and may be equiv- 
alent to granting a new trial. An order setting 
aside the report, where there is no provision to the 
contrary, sets it aside as to the facts as well as to 
the law;°° but where the ruling only affects the con- 
clusion of law the findings of fact remain in foree.°°® 
Under a statute providing generally that issues may 
be referred on written consent of the parties, it has 
been held that setting aside the report does not re- 
voke the order of reference.°* 


[§ 299] h. Proceedings after Setting Aside.°* On 
the setting aside of a referee’s report the court may, 
in a proper case, make new findings,®® recommit for 
further proceedings before a referee,°® or order trial 
as if there had been no reference.°t Where the ref- 


REFERENCES 


[§§ 297-302 


erence is not to hear and determine generally, but 
is limited to determination of a particular matter, 
the report may be vacated without granting a new 


aval 

[§ 300] 6. Varying Report. Errors of fact and 
law are ground for varying the report.°? But the 
application to vary the report should be refused 
where without merit.°4 

[§ 301] 7. Disregarding, Quashing, and Suppress- 
ing. Where the report is not filed in time®® a mo- 
tion to disregard it is properly sustained.°® Where 
the report has already become ineffective without 
formal suppression, a motion to quash and suppress 
is properly denied.°7 

[§ 302] 8. Recommittal®*—a, Power of Court— 
(1) In General. In a proper case,®® the court’? has 
power to recommit the report for correction or fur- 
ther consideration.‘ Whether or not it will exer- 
cise such power, ordinarily rests in its sound discre- 
tion." 


51. Matter of Post, 14 NYS 205 
{mod 9 NYS 449, 2 Conn. Surr. 243]. 

52. Messenger vy. Broom, 1 Pinn. 
(Wis.) 630. 

[a] Where an action not strictly 
referable is referred by consent, there 
is not a discontinuance of the action, 
and on the report being set aside the 
case remains in court for further pro- 


eeedings. Messenger vy. Broom, 1 
Pinn. (Wis.) 630. 

53. Etter v. Edwards, 4 Watts 
(Pa.) 63. ; 

54 Kingfisher Impr. Co. v. Jeffer- 


son County, 66 Okl. 220, 168 P 824, 


$25. 


“When the court sustained the mo- 
tion of the defendants to set aside 
the report of the referee, that was 
equivalent to granting a new trial, ei- 
ther before the same referee, or an- 
other one to be appointed by the court, 
or before the court.” Kingfisher 
Impr. Co. v. Jefferson County, supra. 


55. Stroup v. Bridger, 124 Iowa 
401, 100 NW 113. 


5S. Ramsey v. Browder, 136 N. C. 
251, 48 SE 651. 


57. Morisey v. Swinson, 104 N. C. 
555, 10 SE 754. 


Recommittal see infra § 304. 

58. Entry of judgment see Judg- 
ments § 180. 

Proceedings after recommittal see 
infra §§ 321-336. 

Waiver of erroneous setting aside 
see intra § 338 text and note 94. 


59. See infra §§ 339-341. 

60. Boatmen’s Bank vy. Trower 
Bros. Co., 181 Fed. 804; Lyons v. Har- 
ris, 73 lowa 292, 34 NW 864; Walton 


v. Walton, 17 Mo. 376. 

Recommittal generally see infra §§ 
302-336. 

61. Alder v. Edenborn, 198 Fed. 
928; ene v. Harris, 73 Iowa 292, 34 
NW 86 

[a] = Vermont where the report 
has been wholly set aside, a motion 
to discharge the rule of reference and 
send the case to the court for trial 
is the proper course. Baxter v. 
Thompson, 25 Vt. 505. 

New trial after report generally see 
New Trial §§ 12, 146. 

Trial on exceptions see infra §§ 
342-353. 

62. Clark v. Millsap, 197 Cal. 
242 P 918. 

63. Irvine v. Hervey, 47 N. S. 310. 


765, 


64 Cummings y. Gourlay, 1 Alta. 
DNeS86. 

[a] Evidence held sufficient to 
support findings of referee and render 


it improper to vary report. In re 


Cochranitoz. N. S> 278 

65. Time for filing see supra §§ 
152-163. 

66. Council vy. Hixon, 11 Ga. A. 


818, 76 SE 603. 


67. Arlington Heights Realty Co. 
v. Citizens’ R., etc., Co., (Tex. Civ. A.) 
160 SW 1109. 

[a] Where exceptions to report 
had rendered it ineffectual during the 
trial, a motion to quash and suppress 
the report as too vague and indefinite 
was unnecessary where not pertinent 
on the question of costs, and accord- 
ingly such motion was properly over- 
ruled. Arlington Heights Realty Co. 
v. Citizens’ R., etc., Co., (Tex. Civ. A.) 
160 SW 1109. 


68. Recommittal: 
After: 


Setting aside report see supra § 299. 
pusratning exceptions see supra § 
5. 


By court on own motion see supra § 
223. 

Further report see infra § 337. 

New trial after report of referee see 
New Trial §§ 12, 146. 


Of award of arbitrators see Arbitra- 

tion and Award §§ 532-542. 

69. Grounds for recommittal see 
infra §§ 306-317. 

Time for recommittal see infra § 
305. 


70. Power of appellate court see 


Appeal and Error § 3237. 
71. U. S.—Ball Engineering Co. v. 
J. G. White, Inc., 283 Fed. 496 [aff 


298 Fed. 709 (certiorari den 265 U. S. 
596 mem, 44 SCt 639 mem, 68 L. ed. 
1198 mem)]; Boatmen’s Bank yv. 
Trower Bros. Co., 171 Fed. 964 [rev on 
other grounds 181 Fed. 804, 104 CCA 
314]; Camac v. Francis, 4 F. Cas. No. 
2,329, 3 Wash. C. C. 108 


Ill.—Story v. De Armond, 179 Ill. 
510, 53 NE 990 [aff 77 Ill. A. 74]; Lee 
v. Abrams, 12° Ill.s111. 


Ind.—Reid v. State, 58 Ind. 406. 
N. H.—Cummings v. Tute, 50 N. H. 
per 
Y.—In re East River Land Co., 
206. N, Y. 545, 100 NE 421; Fairman 


v. Brush, 60 Hun 442, 15 NYS 44, 21 
NYCivProc 155, 27 AbbNCas 197; 


However, in some jurisdictions the rule that 


Schultheis v. McInerny, 13 NYS 684; 
Brown v. New York Cent. R. Co., 26 
HowPr 32. 


N. C.—Turner v. Haughton, 
C.. 3705 

Pa.—Kingston Bldg. Assoc. v. Mc- 
Donough, 2 Kulp 335; Shiffer v. Borad- 
head, 24 WklyNC 44. 


S. C.—Ex p. Zeigler, 88 S. C. 168, 
i SE. 726; Watkins vy. Lang, 17 S. C. 


Vt.—Potter v. Thompson, 
427, 25 A 430. 


Same or different referee see in- 
fra §§ 327-332. 

Vermont rule as to consent refer- 
ence see infra § 304. 


72. Ala.—Roy v. O'Neill, 168 Ala. 
3854, 52 S 946; American Freehold 
Land Mortg. Co. v. Pollard, 132 Ala. 
155, 32 S 630. 


Ill.— Pape v. Peo., 19 Ill. A. 24. 


Iowa.—Jewell v. Reddington, 57 
Iowa 92, 10 NW 306. 


Me. : 7. Soucier, 118 Me. 62, 
Bae A 853; Walker v. Sanborn, 8 Me. 


Mass.—Rome vy. Pollett, 168 NE 
178; Greek Orthodox Community v. 
Malicourtis, 267 Mass. 472, 166 NE 
863; Technical Kconomist Corp. v. 
Moors, 255 Mass. 591, 152° NEY 835 
Boston Box Co. v. Shapiro, 249 Mass. 
373, 144 NE 233; Caines v. Sawyer, 
248 Mass. 368, 143 Nu 326; Hodge v. 
Mackintosh, 248 Mass. 181, 143 NE. 
43; Director Gen. of Railroads v. 
Eastern ss. Lines, 245 Mass. 380, 139 
NE 823; In re Koch, 225 Mass. 148, 
114 NE 79; Randall v. Peerless Motor 
Car Co... 212 Mass. 352, 99 NE) 227; 
White v. Hale, 208 Mass. 94, 94 NE, 
259; Gurley v. Reed, 190 Mass. 509, 


Ti Ne 


64 Vt. 


77 NE 642; Aliwright v. Sxillings, 
188 Mass. 538, 74 NE 944; Craig v. 
French, 181 Mass. 282, 63 NE 8038; 


Packard v. Reynolds, 100 Mass. 153; 
Kendall v. Weaver, 1 Allen 277. See 
Tripp v. Macomber, 187 Mass. 109, 72 
NE 3861 (supporting the text rule and 
quaere as to whether the rule would 
apply if by the terms of submission 
the referee’s findings of fact were to. 
be final). 


N. H.—Cummings v. Tute, 50 N. H. 
22; Adams v. Adams, 8 N. H. 82. 


N. Y.—Brown v. New York Cent. R. 
Co., 26 HowPr 32. 

N. C.-—Jeffords v. Albemarle Water- 
works, 157 N. C. 10, 72 SE 624; John- 


aon Ves lgo£ tin, alls INoe.Oyerod Ose oms in 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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a motion to recommit rests in the judicial discretion 
of the court which will not be reviewed except in case 
of abuse has been held not to apply to cases where 
it has been agreed that the finding of an auditor 
shall be final, and his rulings on the admission of evi- 
dence are reviewable on a motion to recommit for 
alleged errors.*? 


Failure to rule.7* It has been held to be within 
the discretion of the court as to whether it will rule 
upon a motion to recommit,’® but it has been held 
to the contrary that a failure to rule is erroneous 
as in effect a refusal by the court to exercise its dis- 
eretion.*® 


Renewal of a motion to recommit presents a ques- 
tion within the discretion of the court.77 


On exceptions. Where statutes give the court 
power to recommit only where exceptions have been 
taken, the court can exercise its power of recommit- 
tal only upon a hearing of exceptions.7® 


[§ 303] (2) Recommittal in Part. It has been 
held that the propriety of recommitting a report, 
in whole or in part, is a subject upon which the trial 
judge must have a large discretion, which will not 
ordinarily be interfered with,‘® and under a statu- 
tory provision authorizing the court to refer any 
part of the facts to an auditor, the court may 
properly recommit certain issues to an auditor and 
refuse to recommit others.8° But where the power 
of the court to refer the case back to a referee is 
regarded as resting upon a statute, and to be exer- 
cised only where exceptions have been taken and 
heard, it has been held that an order of resubmis- 
sion must resubmit the entire case for a new trial.*? 


Okl.—James v. Coleman, 64 OkI. | 428, 82 NYS 422. 
99, 166 P 210. 83. 

S. C.—Citizens’ Bank v. Davis, 126 | 477; 
S. ©. 175, 119 SE 580; Halk v. Stod- | 20 NE 713; 
dard, 62 S. C. 564, 40 SE 957; Watkins | 43 Md. 140; 
Ve IUATo ele iosy en his Vt. 505. 


Vt.—Morse v. Beers, 51 Vt. 359. 84. 


{a] It is matter of discretion and 85. 
not of law whether a motion to re- 
commit should be allowed. Boston 


REFERENCES 


Daverkosen v. Kelley, 
Robinson v. Shanks, 118 Ind. 125, 
Harryman vy. Harryman, 
Baxter v. Thompson, 25 


Baxter v. Thompson, supra. 
See supra § 298. 
86. Morisey v. Swinson, 104 N. C. 
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The report cannot be recommitted with directions 
to amend it in a certain particular in order to cor- 
rect the mistake alleged to have been inadvertently 
made therein, unless such mistake is clearly and sat- 
isfactorily shown by competent evidence.*? 


[§ 304] (8) Reference by Consent. There is au- 
thority to the effect that on a reference by consent, 
the court cannot recommit the report for new trial,** 
but at most has power to recommit only for amend- 
ment.*+ But where an order of reference entered 
on consent is not revoked by subsequently setting 
aside the report,®° the court may recommit for a new 
trial before the original referee without further con- 
sent of the parties.5°® 


[§ 305] b. Time for Recommittal. The court’s 
power to recommit the report ordinarily may be 
exercised at any time before rendition of judgment 
thereon.*’ However, it has been held that the re- 
port cannot be recommitted after termination of the 
reference,** nor after the death of the referee,*® nor 
after the time for filing exceptions has expired.®°® 
After entry of judgment on the report, tt is too late 
for the court to recommit,®? at least where such judg- 
ment remains unvacated.°? 


[§ 306] c. Grounds for Recommittal®*—(1) In 
General. A referee’s report will not be recommitted 
where it is wholly void,®* nor will it be reeommitted 
for harmless error,®® as where a defect in one par- 
ticular aspect 1s cured upon consideration of the re- 
port as a whole.®® 


Where exceptions will lie®’ it has been held that 
recommittal is neither necessary®* nor proper.®® 


[§ 307] (2) Irregularities in Proceedings before 


{a] MIllustration.—After a trial be- 
fore a referee has been closed, his 
report delivered and on file, and the 
time for appellant to file exceptions 
thereto has expired, the special term 
has no power to send back the report, 
for the purpose of taking further tes- 
timony and making additional find- 
ings. Morgan v. Taylor, 5 Daly 302, 
5B-NYS 922. 


43 Cal. 


Box Co. v. Shapiro, 249 Mass. 373, 144 
NE 233. 

[b] Abuse not shown in denying 
motion.—Director Gen. of Railroads v. 
Eastern SS. Lines, 245 Mass. 385, 139 
NE 823; Averill Coal, etce., Co. v. 
Verner, 22 Oh. St. 372. 


[ce] Suggestion of referee.—Citi- 
zens’ Bank v. Davis, 121 S. C. 175, 119 
SE 580. 


{d] Recommitting substitute re- 
port.— Randall v. Peerless Motor Car 
Co., 212 Mass. 352, 99 NE 221. 


73. Technical Economist Corp. v. 
Moors, 255 Mass. 591, 152 NE 83, 86; 
Grace v. National Wholesale Grocery 
Co., 251 Mass. 251, 146 NE 908. 


74 Duty to dispose of objections 
generally see supra § 264. 


75. “Karmers” Bank; ete, Co. v. 
Southern Granite Co., 96 S. C. 106, 79 
SE 985. 


76. Oakes v. Buckman, 87 Vt. 187, 
88 A 736 


77. White v. Hale, 
94 NE 259. 


78. Smith v. Warner, 14 Mich. 152. 
79. Watkins v. Lang, 17S. C. 13. 


80. King v. Weston Bank, 166 Ga. 
463, 143 SE 423. 


81. Smith v. Warner, 14 Mich. 152. 
82. Deagan v. King, 83 App. Div. 
[53 C. J.—46] 


208 Mass. 94, 


555, 10 SE 754. 

New referee generally see infra §§ 
327-332. 

87. Pitman v. Thornton, 65 Me. 95; 
Mayberry v. Morse, 39 Me. 105. 


[a] In Ontario it has been held 
that a motion to recommit may, in 
the case of a compulsory reference, 
be made after verdict where it is 
made during the first six days of the 
term in accordance with the Common 
Law ‘Procedure Act. Kesteven v. 
Gooderham, 20 U. C. Q. B. (Ont.) 500. 


88. Rowlands v. Young Men’s 
Christian Assoc., 32 Misc. 421, 66 NYS 
577 [aff 54 App. Div. 618 mem, 66 
NYS 1143 mem]. 


[a] Where order has been served 
terminating reference.—Where the 
time within which the referee may 


make his report has expired and no- 
tice has been served terminating the 
reference, the cause cannot be sent 
back to the referee on his report being 
held insufficient but the parties must 
submit to a new trial. Rowlands v. 
Young Men’s Christian Assoc., 32 
Misc: 421, 66 NYS 577 [aff 54 App. 
Div. 618 mem, 66 NYS 1143 mem]. 


89. Weil v. Frauenthal, 2 LuzLeg 
Reg ‘(Pa.) 96. 


90. Morgan v. Taylor, 15 Daly 302, 
5 NYS 922. 


After sustaining exceptions see su- 
pra § 265. 
bias McMurphy v. Walker, 20 Minn. 
92. Sheppard v. Atwater Mfg. Co., 
43 Conn. 448; Ferguson v. Bruckman, 
16 App. Div. 67, 44 NYS 812. 


93. Grounds for setting aside see 
supra §§ 279-294. 

94. Adams v. Adams, 8 N. H. 82. 

95. Ga.—Clements v. Fletcher, 161 


Ga. 21, 129 Sl 846; Greer vy. Andrew, 
138 Ga. 663, 75 SE 1050. 


Ind.—Delaney v. Gubbins, 181 Ind. 
188, 104 NE 13. 
Mass.—Tobin v. Kells, 207 Mass. 


304, 938 NE 596; De Silva v. Turner, 
166 Mass. 407, 44 NE 532. 


N. Y.—Lakin v. New York, etc., R. 
Co., 11 HowPr 412: 


/ N. C.—Grant v. Edwards, 92 N. C. 
42. 


Vt.—Congdon v. Darcy, 46 Vt. 478. 
96. Clements v. Fletcher, 161 Ga. 
21, 129 SH 846. 


97. Propriety of raising objection 
by exception see supra §§ 206-211. 


98. Henderson vy. Lott, 170 Ga. 261, 
152 SE 98. 


99. Bivingville Mfg. Co. v. Bivings, 
28 S. C. Eq. 455. 
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Referee.! Irregularities in the proceedings before 
the referee may constitute ground for recommittal,? 
as where there was error as to the admission of evi- 
dence,* or where there was too strict a ruling, re- 
sulting from too narrow a construction by the referee 
of his commission,*. or a denial of a motion to ad- 
journ the reference until a party could receive per- 
sonal notice of the hearing,’ or a failure to give an 
opportunity to settle a bill of exceptions. So the 
court will send back a report, if necessary, to hear 
the grounds for the award given.’ 


Referee not sworn. Failure of the referee to be 
sworn is ground for recommittal of his report,® un- 
less the error has been waived.® 

[§ 308] (3) Improper Filing of Report. A re- 
port will not be recommitted because not filed with- 
in the time limited by the order of reference where 
the order provided that the report should be filed at 
a particular term of court but that if for any reason 
it was not then filed it could be filed later.1° Filing 


1. As ground for setting aside re- Minn.—Griffiin 


port see supra § 280. 


REFERENCES 


Minn. 92; Bazille v. Ullman, 2 Minn. 20. 


[§§ 307-309 


of report prior to the time stipulated for submission 
of briefs has been held ground for recommittal.*? 
A motion to remand to the referee because of a fail- 
ure to file exceptions, due to surprise or excusable 
neglect, is properly denied, where neither surprise 
nor excusable neglect within the meaning of a stat- 
ute providing for relief in such-cases is shown.*? 


[§ 309] (4) Defects in Form of Report.1* A ref- 
eree’s report is subject to recommittal for defects in 
form,!+ where it is deficient,’® incomplete,’® indefi- 
nite,27 not sufficiently explicit,1® includes matters 
not referred,?® contains a clerical error,” or a math- 
ematical mistake.21 Failure to state separately find- 
ings of fact and conclusions of law,?? or to specify 
separately motions and rulings as to admission or 
exclusion of evidence,?* or failure to report’* or 
certify?® the evidence as required under local prac- 
tice,2® or reporting evidence instead of facts,?” may 
constitute ground for recommittal. But whether 
recommittal should be ordered for errors of the fore- 


Jorgenson, 22 Trefethen, 14 N. H. 427. 


Waldo County Farmers’ Union 
Com- 


Necessity of presenting error before 134. 


referee in order to preserve objection 
see supra § 200. 


2. Ga.—Harrison y. Harrison, 115 
Ga. 999, 42 SE 382. 

Me.—Lynn Shoe Co. v. Auburn- 
Lynn Shoe Co., 103 Me. 334, 69 A 569 

Mass.—Fisher v. Doe, 204 Mass. 34, 
90 NE 592. 

Mich.—Runnels v. Moffat, 73 Mich. 
188, 41 NW 224. 
eee H.—Cummings v. Tute, 50 N. H. 


8. Fisher v. Doe, 204 Mass. 34, 90 
NE 592. See Coleman v. McCullough, 
190 N. C. 590, 130 SE 508 (error not 
shown). 

Recommittal for further evidence 
see infra § 315. 

4 W.R. Lynn Shoe Co. v. Auburn- 
Lynn Shoe Co., 103 Me. 334, 69 A 569. 

5. Cummings v. Tute, 50 N. H. 22. 

6. Runnels v. Moffat, 73 Mich. 188, 
41 NW 224. 

7. Stafford v. Bacon, 6 Hill (N. Y.) 

64. / 


8. Peyton v. McMillan, 145 Ga. 179, 
88 SE 937; Harrison v. Harrison, 115 
Ga. 999, 42 SE 382. 

9. McConnell v. Stubbs, 
1038, 53 SE 698. 

Waiver generally see supra § 202. 

10. Clements v. Fletcher, 161 Ga. 
21, 129 SE 846, 854. 

Time for filing or delivery see su- 
pra §§ 152-163. 

11. Mercantile Nat. Bank v. Sire, 
100 App. Div. 491, 91 NYS 419. 

12. Coleman v. McCullough, 190 N. 
Cc. 590, 130 SE 508. 

13. Amended, additional, or sup- 
plemental report without recommit- 
tal ‘see supra § 182. ; 

Ground for setting aside see supra 
§ 288. 

Report after recommittal see infra 
§§ 333-336. 

14. Ga.—Henderson vy. Lott, 170 
Ga. 261, 152 SE 98. 

Ind.—Moore v. Barnett, 17 Ind. 349. 

Me.—Waldo County Farmers’ Union 
v. Hunt, 117 Me. 217, 103 A 164; At- 
kinson v. Crooker, 35 Me. 135. 


Mich.—Bryant v. Hendee, 40 Mich. 
543; Bewick v. Fletcher, 39 Mich. 25. 


124 Ga. 


ed H.—yYeaton v. Brown, 52 N. H. 


N. C.—Mills v. Apex Ins., etc., Co., 
196 N. C. 228, 145 SE 26; French v. 
Richardson, 167 N. C. 41, 83 SE 31; 
Topping v. Windley, 99 N. C. 4, 5 SE 
a8 Turner v. Haughton, 71 N. C. 


Okl.—Sullivan v. Kitchens, 89 Okl. 
108, 214 P 176. 


Pa.—Gunn v. Bowers, 126 Pa. 552, 
17 A 893; Heslop v. Bush, 80 Pa. 70; 
Stewart v. Bowen, 49 Pa. 245; Shaw 
i 4 Binn. 485; Snyder v. 
Hoffman, 1 Binn. 43; Thompson v. 
Warder, 4 -Yeates 336; Ruland v. 
Krapp, 2 LegReg 389. 


Vt.—May v. Corlew, 4 Vt. 12. 


ies Ee v. O’Bleness, 40 Wis. 


15. Vick v. Ferrell, 76 W. Va. 306, 
85 SE 549. 


16. Wilson v.'Atwood, 81 N. H. 61, 
122 A 797; Crawford v. Forristall, 57 
N. H. 102; Vick v. Ferrell, 76 W. Va. 
306, 85 SE 549. 


[a] No general finding on particu- 
lar issue.—Eastern Electric Supply 
Co. v. Ekdahl, (N. H.) 150 A 549. 


[b] Replication omitted.—Vick v. 
Ferrell, 76 W. Va. 306, 85 SE 549. 


17. Ga.—Sattes-Weimer Lumber 
Co. v. Bowen, 146 Ga. 156, 90 SE 861; 
Lovejoy v. Lamar, 20 Ga. A. 499, 93 
SE 1538. 


eee H.—Andrews v. Green, 61 N. H. 


N. Y.—Parsons v. Suydam, 3 BH, D. 
Smith 276. 

N. C.—Mills v. Apex Ins., ete., Co., 
196 Ni. C. 223) 145 SH 26: 


Pa.—Bowers v. Worrell, 1 Browne 
170; Blackman v. Smith, 3 Kulp 140. 


Vt.—West v. Cutting, 19 Vt. 536. 


Wis.—Mast v. Lockwood, 59 Wis. 
48, 17 NW 543. 


18. May v. Corlew, 4 Vt. 12. 


3 19. Wright v. Cobleigh, 21 N. H. 
39. 


[a] Reference of account.—Where 
the report contains other matters 
than a statement of the account, the 
report should be recommitted with 
instructions to the auditor to strike 
out the extraneous matter. Green v. 
Pickering, 28 N. H. 360; Bartlett v. 


v. Hunt, 117 Me. 217, 103 A 164. 
pare Straight v. Com., 7 -PittsbLegJ 
(Pa.) 140. 


21. Waldo County Farmers’ Union 
v. Hunt, 117 Me. 217, 103 A 164; Fair 
v. Manhattan Ins. Co., 112 Mass. 320. 


22. Ga.—Sattes-Weimer Lumber 
Co. v. Bowen, 146 Ga. 156, 90 SE 861; 
Southern Pine Co. v. Dickey, 136 Ga. 
662, 71 SE 1110. 


Mich.—Runnels v. Moffat, 73 Mich. 
188, 41 NW 224. 


an ee v. Hillhouse, 3 Minn, 


N. Y.—Snook v. Fries, 19 Barb. 313. 


ee C.—Bouknight v. Brown, 16 S. C. 


23. Greer v. Andrew, 133 Ga. 193, 
65 SE 416. 


[a] Merely referring to brief of 
evidence is insufficient. Greer vy. An- 
drew, 133 Ga. 198, 65 SE 416. 


24 Southern Pine Co. v. Dickey, 
136 Ga. 662, 71 SE 1110; Wake v. 
Magnin, 85 N. C. 114; Williams v. 
Clark, 93 Va. 690, 25 SE 1013. See 
Moore y. Foss, 18 F. (2d) 635 (hold- 
ing recommittal unnecessary). 


[a] Lost evidence.—Where the 
commissioner to whom the taking of 
accounts has been referred has lost 
part of the evidence on which his re- 
port is founded, the case should be 
recommitted to him. Williams vy. 
Clark, 93 Va. 690, 25 SE 1013. 


[b] Recommittal held discretion- 
ary.—American Freehold Land Morte. 
Co. v. Pollard, 132 Ala. 155, 32 S 630; 
ee v. Kells, 207 Mass. 804, 98 NE 

25. Smith v. Harlan, 49 Iowa 101. 


[a] Recommitting whole report.— 
When the evidence is not certified, 
and the unsuccessful party desires to 
take exceptions to the findings, the 


whole report, upon a proper motion © 


being made, should be recommitted, 
that all needed latitude may be given 
to the referee. and the evidence cer- 
tified to positively, and not merely as 
being the evidence according to the 
recollection of the referee. Smith v. 
Harlan, 49 Iowa 101. 


26. Necessity of reporting evi- 
dence see supra § 181. i 


27. Wabash, etc., Canal Co. v. Hus- 
ton, 12 Ind. 276; Kempton v. Stewart, 
31 Me. 566. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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going character lies largely in the court’s discretion?*® 
and where the error is of a minor character, recom- 
mittal is not essential,?® as where the report is indefi- 
nite only as to one matter, respecting which a sup- 
plemental report is required.®° 


Failure to specify particular items making up a 
gross sum found in a party’s favor is ground for 
recommittal,*+ unless the facts sufficiently appear 
without specification seriatim.*? 


[§ 310] (5) Error in Findings of Fact. Where 
the report is conclusive as to facts,?* on conflicting 
evidence it cannot be recommitted for insufficiency 
of the evidence to support the referee’s findings of 
fact;*+ and where the evidence is sufficient to sup- 
port the referee’s findings, it is not error to overrule 
a motion for a rereference.*® 


[§ 311] (6) Errors of Law. Error in the conclu- 
sions of law,®® as where the referee applies errone- 
ous legal theories in the computation of damages,*” 
or bases his legal conclusions on facts not found,?® 
or an erroneous ruling by the referee,*®? may be a 
proper ground for recommittal. A mere mistake 
on an abstract proposition of law will not necessi- 
tate recommittal.*° 


REFERENCES 
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[§ 312] (7) Referee’s Failure To Rule. Where 
the referee should have ruled upon a matter, and did 
not, the court may properly recommit,*! as where 
he failed to rule on an objection after reserving 
decision.‘ But where, under the circumstances, the 
referee was not required to pass upon a matter, his 
failure to do so is not ground for recommittal.** 


[§ 313] (8) Reconsideration of Matters Adjudi- 
cated. Where the judicial function has once been 
fully exercised, the referee should not be reinvested 
with such function for the purpose of more delib- 
erately reconsidering questions already passed upon 
and decided.*+- 

[§ 314] (9) Further Findings.4® In a _ proper 
case the report may be recommitted for further find- 
ings,*® in the court’s diseretion,*? as where the ref- 
eree fails to make a finding as to a material question 
of fact,*® where further findings are necessary to 
test the correctness of the referee’s conclusions,*® 
or, it would seem, where the findings are inconsist- 
ent.°° The report will not be recommitted for fur- 
ther findings where the necessity therefor does not 
clearly appear.®? Thus it will not be recommitted 


28. American Freehold Land 
Mortg. Co. v. Pollard, 132 Ala. 155, 32 


S 630; Tobin v. Kells, 207 Mass. 304, 
93 NE 596. 

29. Greer v. EEE ND 138 Ga. 663, 
75 SE 1050. 

30. Hillman v. Farmers’ State 
Bank, 167 Ga. 782, 146 SH 761; Lump- 


kin Bank v. Farmers’ State Bank, 167 
Ga. 766, 146 SE 754. 


31. Greer v. Andrew, 133 Ga. 193, 
65 SE 416. 
32. Johnson v. Thomas, 144 Ga. 


69, 86 SE 236. 
33. See supra §§ 186-190. 


84. Sheppard v. Atwater Mfg. Co., 
43 Conn. 448. 

35. Moore v. Foss, 18 F. (2d) 635; 
Cowart v. Singletary, 140 Ga. 435, 79 
SE 196, 47 LRANS 621, AnnCas1915A 
1116. 

36. Berry v. Callet, 6 N. J. L. 179; 
Foulk v. Hampton, 299 Pa. 272, 149 
A 486; Lackawanna Iron, etec., Co. v. 
Fales, 5 LegGaz (Pa.) 14. 

Correction by court see supra § 275. 


37. Barnes v. Midland R. Terminal 
Com 218 Nowy. Clk 1t2 NE-926: 


[a] Partly right and partly wrong. 
—Where the referee based his award 
of damages for obstruction of a high- 
way on several elements and obstruc- 
tions, some of which were lawful dur- 
ing part of the period, some unlaw- 
ful, and some lawful at all times, and 
gave a gross award, the damages 
must be reassessed, since it could not 
be said whether they were assessed 
for the lawful or unlawful acts. 
Barnes v. Midland R. Terminal Co., 
273-N. Y. 91, 112°NE 926: 


38. Lindsay v. Waymart Water 
Co., 4 Pa. Dist. 765. 

32. Tobin v. Kells, 207 Mass. 304, 
93 NE 596. 

40. Tobin v. Kells, supra. 


[a] In Vermont a recommittal to 
a referee based wholly on the failure 
of the parties to anticipate certain 
lines of decision, as to the correctness 
of which no question is made, will 
not be granted where a recommittal 
will involve a trial of a large part of 
the case, and sanction a change to new 
lines of inquiry resting wholly on 
facts known at the time of the trial. 
Roberts v. W. H. Hughes Co., 86 Na 
76, 83 A 807. 


where the ultimate facts as to which further findings 


41. Davis ve Wright, 55 Colo. 501, 
136 P 1055; Henderson vy. Crawford, 
148 Ga. 393, 96 SE 962; Hoshor v. 
Fitzpatrick, 142 Ga. 384, 82 SE 1065. 

[a] Failure to consider accounts. 
—Davis v. Wrigltt, 55 Colo. 501, 136 
P 1055. 

[b] Failure to rule on demurrer. 
—Henderson v. Crawford, 148 Ga. 393, 
96 SE 962. 

42. Berrian v. Sanford, st Hun (N. 
Y.) 625, 4 Thomps. & C. 65 

43. Dyson v. aes Tels eCo., 
157 Ga. 67, 121 SE 105; Danvers v. 
Com., 184 Mass. 502, 69 NE 320. 


[a] Demand as to which no evi- 
dence introduced.—Dyson v. Wash- 
ane ton TeleCor sl 5veGas 67, 121 SE 

Presentation of objection before 
referee to preserve for review see su- 
pra § 200. 


44. Craig v. Craig, 66 Hun (N. Y.) 
452. See also Marston v. Johnson. 13 
HowPr (N. Y.) 938, 94 (where.the court 
said: “Where a referee has passed 
upon all the issues formed by the 
pleadings, so far as is material to 
a decision of the cause, stating the 
general facts found in respect to them 
and his conclusions of law separate- 
ly, he has discharged his whole duty 
in respect to form. If his general 
facts are not warranted by, or are 
contrary to, evidence, the remedy of 
the party aggrieved for presenting 
the error is, by making a case with- 
in ten days after notice of the judg- 
ment’’). 

45. By court see jars §§ 339-341. 

On amendment of pleadings see in- 
fra § 316. 

Power of referee to file additional 
or supplemental report see supra § 
182. 

46. Kan.—Stockton State Bank v. 
Showers, 65 Kan. 431, 70 P 332. 

Nebr.—Grotte v. Nagle, 50 Nebr. 
363, 69 NW 973. 

N. Y.—Fairman vy. Brush, 60 Hun 
442, 15 NYS 44. 

Pa.—In re Stine, 16 Pa. Super. 12; 
Finch v. Heermans, 5 LuzLegReg 
CPa;) 125. 

Philippine.—Baltazar v. Limpin, 49 
Philippine 39. 

47. Walker v. Linden Lumber Co., 


170 N. C. 460, 87 SE 331. 


fa] On sustaining motion for new 
trial it is within the court’s discre- 
tion to refuse to recommit the report’ 
to the referee to make additional find- 
ings. James v. Coleman, 64 Okl. 99, 
166 Pr210-: 


48. U. S—Kleine v. Catara, 14 F. 
Cas. No. 7,869, 2 Gall. 61. 


Colo.—Grout v. Grand Junction 
First Nat. Bank, 48 Colo. 557, 111 P 
556, 21 AnnCas 418. 


Ida.—Robinson. v. Nelson, 
567, 43 P 64. 


Iowa. Wah v. Nichols, 51 Iowa 44, 
50 NW 491. 


Mass.—Preston  v. 
Mass. 5. 


yee H.—March v. Putney, 56 N. H. 

N. Y.—Norwegian Lutheran Trinity 
Church vy. Krelsovitch, 147 App. Div. 
108, 131 NYS 845; Parker v. Baxter, 
19 Hun 410 [aff 86 N. Y. 586]; Schul- 
theis v. McInerny, 13 NYS 684, 21 
NY CivProc 157, 277 eAbDDNG@asa 193% 
Brown v. New York Cent. R. Co., 26 
HowPr 32. 


N. C.—Foushee v. Beckwith, 119 N. 
C..178, 25 SE 866. 


Vt.—Ferrisburg v. Martin, 60 Vt. 
aoe 14 A 88; Needham y. Holt, 54 Vt. 


Wis.—Baehr v. Buell, 133 Wis. 119, 
113 NW 433. 


[a] Where referee reports only 
evidence, anid no finding thereon, the 
report will be recommitted to find 
the facts. Cleaveland yv. Dinsmore, 
59 Vt.’ 436, 8 A 279. 


[a] Where exception has been tak- 
en upon the same ground, the power 
to send the report back will not be 
exercised at special term. Brown v. 
New pie Cent. R. Co., 26 HowPr (N. 
YS) -32; 


4 Ida. 


Knight, 120 


49. Bigler v. Pinkney, 80 N. Y. 636 
mem. 
50. See Clements v. Fletcher, 161 


Ga. 21, 129 SE 846 (where recommit-~ 
tal properly refused). 


51. Mason v. Mason, 220 App. Dir 
15, 220 NYS 766; Petrie v. Hamilton 
College, 92 Hun 81, 36 NYS 686; West 
Troy First Nat. Bank v. Levy, 41 Hun 
(N. ee 461; Grant v. Edwards, 92 N. 
C, 442. 


800 [58 C. J.J 
are sought sufficiently appear from the subsidiary 
facts determined,®? nor for a finding on an imma- 
terial point,®*® nor for special findings which will not 
change the effect of the general finding,®* nor for 
findings outside the scope of the reference,®® nor out- 
side the issues raised by the pleadings,°® nor for 
findings once refused to which an exception has been 
taken,°* nor, it has been held, for findings not re- 
quested at the hearing.6’ And of course, where 
there can be no findings of fact, as where the com- 
plaint is dismissed for lack of evidence to prove the 
allegations thereof, the report will not be recom- 
mitted for such findings.°® Where the case comes 
within the terms of a statute or rule providing that 
after a court or referee has made and settled findings 
and conclusions before submission of the action for 
decision, he shall not make additional findings of 
fact or conclusions of law, a referee’s report will 
not be recommitted for further findings of fact®° 
or law,°! the remedy in such case being by motion 
for new trial.°? 

[§ 315] (10) Further Evidence.** 


[a] Stating accounts.—Where a 
report furnishes data from which an 
account can be stated, the court will 
not set it aside and order a reref- 
erence on the ground that the referee 
has failed to pass on certain matters 
involved in the account. Grant v. 
Edwards, 92 N. C. 442. 


Where other- 


SE 726. 


65. 
SW 812; 


REFERENCES 


court see infra §§ 339-341. 
64 Ex p. Zeigler, 88 S. C. 168, 70 


Wilson v. Barrett, 
Clayton v. Mitchell, 31 S. C. 
199, 9 SE 814, 10 SE 390; Murphey v. 
Shepardson, 60 Wis. 412, 19 NW 356. 
See Hzzell v. Rowland Lumber Co., 130] 8S. C. 119. 


[§§ 314-316 


wise proper, the granting of a motion to recommit 
for further proof is discretionary with the court,°* 
and recommittal for such purpose may properly be 
denied where objectant could, by due diligence, have 
made proof at an earlier time,®® or where the evi- 
dence already taken is sufficient.°® In accordance 
with the rules as to recommittal for further find- 
ings,°* the court may in a proper case recommit the 
report for further evidence.*® But where recommit- 
tal for further findings is improper,°® there can be 
no recommittal for the purpose of taking further 
evidence to support further findings.’° 


Newly discovered evidence may be ground for re- 
committal,7! but the mere fact that new evidence 
has been discovered is not of itself alone sufficient 
ground for recommittal.7” 


[§ 316] (11) Amendment of Pleadings. Amend- 
ments of pleadings requiring further consideration 
of the case may constitute ground for recommittal,** 
and recommittal may be proper where an amendment 
of the pleadings raises additional questions that 
should be passed upon.?* The mere fact that a dec- 


N. C. 118, 5 SE 414. 


Pa.—Shiffer v. Broadhead, 126 Pa. 
260, 17 “Al 592: > lewis) Est, 19 Paz 
Dist. 432. 

S. C.—Ex p. Zeigler, 88 S. C. 168, 70 
SE 726; Halk v. Stoddard, 67 S. C. 
147, 45 SE 140; Lowndes v. Miller, 25 


(Ky.) 115 


52. Marden y. Howard, 242 Mass. 
350, 1386 NE 385. 

53. Fowler v. Davis, 120 Ga. 442, 
47 SE 951; Da Silva v. Turner, 166 
Mass. 407, 44 NE 5382; Quincey v. 
White, 638 N. Y. 370 [qualifiedly rev 
5 Daly 327]; Lakin v. New York, etc., 
EVO OVn ae towaor: (Nc) X.)) a2. 

54. Riley v. Farnum, 62 N. H. 42. 


55. Drury v. Amoskeag F. Ins. Co., 
Coun Li 8. A 11 09. 


56. Marston v. Johnson, 13 HowPr 
CN. YG 293 

57. Peo. v. Bank of North Ameri- 
ca, 13 Hun (N. Y.) 434. 


58. Peterborough R. Co, v. Wood, 
61 N. H. 418. 


Presentation of objections before 
referee see supra § 200. 

59. Lugar v. Byrnes, 21 NYS 753, 
29 AbbNCas 280. 

60. McCready v. Farmers’ L. & T. 
Co., 79 Hun 241, 29 NYS 361; Gardi- 
ner-v. Schwab, 34 Hun (N. Y.) 582; 
Holmes y. Evans, 59 N. Y. Super. 121, 
13 NYS 610; Rowlands v. Young Men’s 
Christian Assoc., 32 Misc. 421, 66 NYS 
577 [aff 54 App. Div. 618 mem, 66 NYS 
1143 mem]; Lakin v. New York, etc., 
R. Co., 11 HowPr (N. Y.) 412. 


{a] Exception to rule.—New York 
Code Civ. Proc. § 1028, providing that 
before a referee has rendered a deci- 
sion he may make findings of fact or 
rulings on questions of law, thereby 
prohibiting him from making: them 
afterwards, applies only to issues 
arising on pleadings, and not to spe- 
cial proceedings; and a surrogate may 
send back a referee’s report on the 
accounting of an administrator for 
further findings on material questions 
of fact which the evidence tends to 
support, and on which the report is 
Silent, although no requests to find 
were submitted before the report. In 
re Bayer, 54 Hun 189, 7 NYS 566. 

61. Gardiner v. Schwab, 34 Hun 
GN a iyavmosas 

62. Lakin v. New York, etc., R. Co., 
11 HowPr (N. Y.) 412. 


63. Taking of further testimony by 


N. C. 205, 41 SE 99 (holding that an 
award of arbitrators, fixing damages 
for injury to land, cannot be recom- 
mitted to consider other evidence as 
to damages, where there is no com- 
plaint that the arbitrators refused to 
examine any witness offered by either 
party). 

[a] Evidence to support amend- 
ment.—Where an action at law has 
been referred to a referee, and the 
court finds that his conclusions of 
fact and law are correct, and over- 
rules all the exceptions to his report, 
it is error to recommit the report to 
enable the losing party to introduce 
testimony to sustain new issues to be 
raised by an amendment of his an- 
swer, especially where he might have 
amended at the hearing, but made no 
effort to do so, being of opinion that 
no amendment was necessary. Clay- 
ton v. Mitchell, 31 S. C. 199, 9 SE 814, 
10 SE 390. 


66. Foley v. Dillon, 
32. Kyl 222: Donovan v. 
(Mass.) 168 NE 91. 


[a] To prove same facts by other 
witnesses.—Where defendant’s whole 
case depended on the action of the 
court on exceptions to the report of 
a commissioner authorized to hear 
the whole proof, defendant, on the 
ecourt’s finding that some of her wit- 
nesses were incompetent, could not 
object to the determination of the 
whole case on such exceptions and 
claim the right to a resubmission to 
enable defendant to prove the same 
facts by other competent witnesses. 
Foley v. Dillon, 105 SW 461, 32 KyL 
22.2, 

67. See supra § 314. 

68. _Nebr.—State v. Omaha El. Co., 
75 Nebr. 637, 106 NW 979, 110 NW 
874. 


105 SW 461, 
Draper, 


N. Y.—Garezynski v. Russell, 75 
Hun 492, 27 NYS 458; McMahon vy. 
Allen, 27 Barb. 335; Tyndall v. Pine- 
lawn Cemetery, 86 Misc. 535, 148 NYS 
999; Williams v. Brown, 73 Misc. 
59, 182 NYS 157. 


N. C.—Tharington v. Tharington, 99 


Vt.—Warden v. Johnson, 11 Vt. 455. 


shins Va.—Ward v. Ward, 21 W. Va. 


[a] Where referee has found it im- 
possible to ascertain principal fact 
in dispute, the report may be recom- 
mitted with direction to take further 
evidence on that point. Shiffer v. 
Broadhead, 126 Pa. 260, 17 A 592. 


69. See supra § 314. 


70. Ferguson v. Bruckman, 16 App. 
Div. 67, 44 NYS 812; McCready v. 
Farmers’ L. & T. Co., 79 Hun 241, 29 
NYS 361; Morgan v. Taylor, 15 Daly 
302, 5 NYS ‘922: Pratt v. Stiles, 9 Abb 
Pr GLY.) 1150 irev 7 blow: Pre Pll. 


[a] After referee appointed to 
hear and determine has made his re- 
port, he is without further power, 
except to settle a case on appeal, and 
the report cannot be sent back to him 
for the purpose of taking further 
testimony. McCready v. Farmers’ L. 
&-T: Co., 79 Hun 241, 29 NYS 361. 


Wine Dignantive. Discnans CNS Joleh.)) 
17 A 546. 


72. Nutter v. De Rochemont, 46 N. 
H. 80; Sanborn v. Davis, 5 N. H. 389; 
Murphey v. Shepardson, 60 Wis. 412, 
19 NW 356. 


[a] Inexcusable delay.—W here 
delay in discovering additional evi- 
dence, and a failure to produce it, are 
inexcusable, a request to introduce 
the additional evidence and to re-refer 
the case will not be granted. Mur- 
phey v. Shepardson, 60 Wis. 412, 19 
NW 356. 


73. McConnell v. Stubbs, 124 Ga. 
1038, 53 SE 698; Learmonth v. Veeder, 
Lil Wis, 238. 

74. Grotte v. Nagle, 50 Nebr. 363, 
69 NW 973. 


[a] Illustration.—Where plaintiff, 
after the referee’s report has been 
filed, is allowed to amend his petition, 
it is not error to return the case to 
the referee for a further finding in 
respect to the items affected by the 
amendment. Grotte v. Nagle, 50 Nebr. 
363, 69 NW 973. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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laration has been amended after return of the report 
does not necessarily constitute ground.7® Where 
no acceptable excuse is shown for failure to amend 
before the return of the report,’® recommittal will 
not be granted to permit amendment of the com- 
plaint.*7 


[§ 317] (12) Damages, Costs,*® and Expenses. 
Where the award is excessive the court may recom- 
mit,’® but it is not bound to recommit if the matter 
can be otherwise remedied.*® Excessiveness of dam- 
ages has been held not ground for recommittal where 
there is no allegation of corruption or prejudice.*? 
A recommittal has been refused where only a trifling 
amount is involved.** Improper distribution of the 
expenses of reference may be a ground for recom- 
mittal.6* Where the report makes no provision as 
to costs the court will not order it sent back to the 
referee to direct him to pass upon the question of 
costs.** 


[§ 318] d. Order®°—(1) In General. The order 
should point out the particular purpose of the re- 
eommittal.*® Where the order requires the referee 
to separately state his findings and conclusions, it 
must instruct him as to the questions on which he is 
required to make findings.*? 


[§ 319] (2) Imposing Conditions. The order 
may impose conditions,** but it must not deprive the 
parties of the right to except to the report for any 
errors which may be contained therein,®® nor put 
the referee in the place of the court to render judg- 
ment,°° nor provide that the case shall be heard on 
the report made by the first referee and the addi- 


REFERENCES 


West Troy First Nat. Bank v. Levy, 
6 


[53 C.J.] 801 


tional evidence taken.?1 


[§ 320] e. Notice of Recommittal. The order 
sending back a report to a referee is sufficient no- 
tice to the party excepting to such report that it has 
been recommitted.°? 

[§ 321] f. Proceedings®® by Referee after Re- 
committal—(1) Conformity to Order.°* A _ ref- 
eree’s consideration of a case on recommittal should 
be restricted to matters within the scope of the order 
of recommittal,®® and it is ordinarily presumed that 
he acted in conformity with the order.°® Where 
the report is recommitted for further findings,*®* 
the referee can make findings only on matters speci- 
fied in the order of the court.°% 


[§ 322] (2) Necessity That Referee Take New 
Oath.°® On recommittal the referee or arbitrator 
need not be resworn before reconsidering the case.+ 


[§ 323] (8) Reconsideration by Less than All 
Referees.” It is not competent for two of three ref- 
erees, in the absence of the third, to revise the report 
on the merits of the ease.* 


[§ 324] (4) Trial or Hearing—(a) In General. 
Where the recommittal involves the substance of the 
report, the parties are ordinarily entitled to a fur- 
ther hearing before the referee,* and should be noti- 
fied of the time® and place® of the meeting of the 
referees. But if the ground for recommittal is a 
mere formal defect or omission in the original re- 
port, a further hearing’ or trial,® before the referee 
is not essential, and it is unnecessary to notify the 
parties before making up and filing the amended re- 


in making corrections. Atkinson v. 


Crooker, 35 Me. 135. 


75. Nutter v. De Rochemont, 46 
N. H. 80. 41 Hun (N. Y.) 461. 
76. Pleadings before referee gen- 85. Appealability 


erally see supra §§ 120, 


77. Newell v. Mahaska Geant Sav. 
Bank, 51 Iowa 178, 1 NW 480. 


78. On exceptions to report see 
Costs § 115. 


79. McGlue v. Philadelphia, 105 Pa. 
36. 


80. McGlue v. Philadelphia, 105 Pa. 
236; Rank v. Rank, 21 WklyNC (Pa.) 
399. 

fa] Order reducing award.—Where 
the amount awarded is excessive, the 
court is not bound to recommit if the 
prevailing party accepts a reduction, 
but an order may be made reducing 
the amount of the award. Rank vy. 
Rank, 21 WklyNC (Pa.) 399. 


Correction by court see supra § 275. 


81. Ezzell v. Rowland Lumber Co., 
130 N. C. 205, 41 SE 99. 

82. Congdon v. Darcy, 46 Vt. 478. 

83. Hewett v. Bowley, 27 Me. 125. 

84 Barnes v. Midland R. Termi- 


nal Co., 144 App. Div. 795, 129 NYS 
680; Craig v. Craig, 66 Hun 452, 21 
NYS 241; West Troy First Nat. Bank 
v. Levy, 41 Hun (N. Y.) 461. But see 
Parker v. Baxter, 19 Hun 410 [aff 86 
N. Y. 586] (holding proper an order 
sending back a case to a referee in 
order that he might determine the 
liability for costs). 


fa] Technical or clerical omissions 
only.—The practice of sending a re- 
port back to the referee to supply al- 
leged omissions should be only to sup- 
ply some mere technical or clerical 
omissions and not to reinvest such of- 
ficer with judicial functions touching 
the case theretofore submitted for his 
decision, and hence it is improper to 
recommit with instructions to decide 
and determine whether costs should 
be allowed and if so to which party. 


see Appeal and 
Error § 349. 

86. Coleman v. McCullough, 190 N. 
C. 590,130 SH 508. 


[a] Particular orders construed.— 


Simpson v. Hurst, 142 Ga. 803, 83 SE 
935; Randall v. Peerless Motor Car 
Co., 212 Mass-352, 99 NE 221. 

87. Gove v. Hammond, 48 HowPr 
(N. Y.)) 385: 

88. Ferguson v. Bruckman, 18 App. 
Div. 358, 46, NYS 23°) [rev, on, other 
grounds 164 N. Y. 481, 58 NE 661]. 


89. Brumble v. Brown, 73 N.C. 476. 


90, lonesine-Cole,= 14. IN. UGy 26%: 
Brumble vy. Brown, 73 N. C. 476. 


91. Davidson y. Copeland, 69 S. C. 
47, 48 SE 33. 

Alea Herring v. Murphy, 70 N. C. 
164. 

93. Proceedings after: 


Setting aside see supra § 299. 
Set ning exceptions see supra § 
Ghee 
94. Order as affecting evidence ad- 
missible on hearing see infra § 325. 


95. Iowa.—Sage vy. Nichols, 651 
Iowa 44, 50 NW 491. 


Mo.—O’Neil v. Capelle, 62 Mo. 202. 


N. Y.—Clark v. Willoughby, 1 Barb. 
Ch. 68. 


Pa.—In re Skeer, 249 Pa. 295, 95 
A 99; Lafferty’s Est., 5 Pa. Dist 34%. 
18 Pa. Co. 296; Landis’ Estate, 6 Lane 
Bar 57; In re Moffett, 11 Phila. 109; 
In re Emig, 11 YorkLegRec 178. 


S. C.—Cunningham v. Cauthen, 44 
So Cong) eed SB O00. 


96. Atkinson v. Crooker, 35 Me. 
35 


[a] Making corrections.—The pre- 
sumption is that the referees con- 
formed to the directions of the court 


97. See supra § 314. 


98. Sage v. Nichols, 51 Iowa 44, 50 
NW 491. 


99. Oath of referee on original pro- 
ceedings see supra §§ 92-95. 


ee Tomlinson v. Hammond, 8 Iowa 


2. Original consideration see su- 
praits 154, 


3. Cumberland v. North Yarmouth, 
4 Me. 459. 


4 Bowers v. Worrell, 
(Pa) 212: 


Reassessment of damages see infra 
text anid note 11. 


5. Bowers v.. Worrell, 


1 Browne 


1 Browne 


@ap 212 
6. Bowers v. Worrell, supra. 
[a] Failure to give notice of the 


time and place of the meeting of the 
referees after recommittal deprives 
parties of the right to a hearing, and 
is accordingly error necessitating set- 
ting aside of a second report filed aft- 
er recommittal. Bowers v. Worrell, 
1 Browne (Pa.) 212. 


7. Webber v. Orne, 15 Gray (Mass.) 


351; Potter v. Thompson, 64 Vt. 427, 
25 A 430. 
[a] Even though the docket entry 


shows a recommittal for rehearing, 
the report may be amended as to a 
mere technical omission without a 
rehearing. Potter v. Thompson, 64 
Vt. 427, 25 A 430. 


8. Kennebec Housing Co. v. Bar- 
ton, 122 Me. 374, 120 A 56; In re Don- 
nelly, 3 Phila. (Pa.) 18. 


[a] Where a referee’s report con- 
tains an inadvertent omission in fail- 
ing to pass on submitted questions, 
a new trial is not necessary on a re- 
committal to the referee. Kennebec 
Housing Co. v. Barton, 122 Me. 374, 
120 A 56. 
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port.? Where the recommittal is general, the ref- 
eree may hear arguments respecting alleged errors 
in the first report.?° 


Reassessment of damages according to a different 
rule laid down by the court does not necessitate a 
further hearing.*+ 


[§ 325] (b) New Evidence. Where the matter is 
not expressly predetermined by the order of recom- 
mittal,!? it is discretionary with the referee to hear 
additional evidence or to redetermine the case on 
the basis of the evidence introduced at the original 
hearing.t® Under such circumstances there is no im- 
propriety in receiving new evidence,'* and where 
the recommittal is of a general character, it is proper 
to hear evidence in respect to alleged errors in the 
first report,t®> and new items of indebtedness then 
first brought forward may be included.t® On a sec- 
ond reference, evidence as to a claim denied by the 
first referee solely for lack of evidence to support 
it, should be admitted.t7 But if the matter can 
be properly determined without new evidence, the 
referee may redecide the matter on the basis of the 
evidence submitted on the original hearing,!* and 
_ where the referee is instructed by the order of re- 
committal to alter and modify his report so as to 
make it conform to the rulings of the court, he has 

9. Webber v. Orne, 15 Gray 
(Mass.) 351; Coleman v. McCullough, 


190 N. C. 590, 130 SE 508; Potter v. 
Thompson, 64 Vt. 427, 25 A 430. 


10. Shearman vy. Akins, 4 Pick. 
eres 122 Me. 374, 120 A 56 
ii, Gardner v. Field, 5 Gray &; z e 


19. 


Mass.) 600. 
( ) 29 AbbNCas 
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sidered that the defenses not passed 
on and determined at the_ original 
hearing were not sustained by the 
evidence, on a recommittal of the case, 
he may amend the report according- 
ly. Kennebec Housing Co. v. Barton, 


Shea v. Cornish, 22 NYS 168, 
289; 


[§§ 304-327 


no authority to take additional testimony.1® Where, 
on the trial of an action before a referee, the case 
is reopened by order of court, after it has closed, for 
the sole purpose of allowing defendant to put in 
evidence certain exhibits and records, defendant is 
not entitled on the rehearing to go into a new de- 
fense and offer oral evidence to sustain a counter- 
claim.?° 


[§ 326] (5) Review by New Referee.?* Ordinar- 
ily a second referee cannot be appointed to review 
the findings and report of the first,?? since this is 
a nondelegable duty of the court.?* Even if such 
review becomes permissible, the new referee must in 
any event proceed in accordance with the order of 
recommittal,?4 and where empowered merely to re- 
view the findings of the first referee, he cannot hear 
new evidence.” 


[§ 327] g. Propriety and Necessity of Selecting 
New Referee on Recommittal2°—(1) In General. 
Where not controlled by statute or other binding rule 
of law, the court may in its diseretion?*’ reeommit 
to the same?® or to a different?® referee. If the ref- 
eree has been guilty of misconduct,?° or may be 
biased,*t or has been so indisereet as to require the 
setting aside of his report,®? there is ground for send- 
ing the case back to a new referee. But where there 
4 Yeates (Pa.) 336; Park v. Mighell, 


7 Wash. 304, 35 P 63; Fairbanks v. 
Newton, 50 Wis. 628, 7 NW 543. 


{a] Informal report.—It is a mat- 
ter of practice to recommit an infor+ 
mal report to the same referees, al- 
though against the consent of the ad- 
verse party. A ompenn v. Warder, 4 

36. 


Cunningham v.| Yeates (Pa.) 


12. Proceedings as limited by or- 
der of recommittal see supra § 321. 

13. Kennebec Housing Co. v. Bar- 
ton, 122 Me. 374, 120 A 56; Runnels v. 
Moffat, 73 Mich. 188, 41 NW 224; Laf- 


terty/s st. Doba. Dist. 3847, U8 Pa. 
Co. 296. 
14. Roberts v. White, 73 N. Y. 375; 


Goulard v. Castillon, 12 Barb. (N. Y.) 
126; Leach v. Shepard, 5 Vt. 363. 


15. Shearman v. Akins, 4 Pick. 
(Mass.) 283. 


16. Maner v. Wilson, 16 S. C. 469. 


17. Ongley v. Marcin, 214 App. Div. 
455, 212 NYS 690. 


[a] Reference after interlocutory 
judgment.—Where, in an action by 
the administratrix of the party to a 
joint adventure in playwriting for an 
accounting as to royalties, the ap- 
pellate division indicated’that the sur- 
viving party was entitled to an al- 
lowance for work done after the oth- 
er’s death, but the referee appointed 
to hear and determine the issues made 
no allowance for lack of evidence, and 
an interlocutory judgment on his re- 
port merely required an accounting as 
to plaintiff’s just and lawful propor- 
tion of royalties, evidence in support 
of such allowance was held admissible 
on an accounting before another ref- 
eree, and allowance erroneously de- 
nied. Ongley v. Marcin, 214 App. Div. 
455, 212 NYS 690. 


18. Kennebec Housing Co. v. Bar- 
ton, 122 Me. 874, 120 A 56; Abercrom- 
bie v. Holder, 63 N. Y. 628. 


[a] Correction.—Where a_ surro- 
gate has directed an auditor to make 
a further report, the auditor may make 
the correction without taking further 
testimony where the correction can 
properly be made on the testimony al- 
ready before him. Abercrombie v. 
Holder, 63 N. Y. 628. 


[b] Defenses.—If a referee con- 


Cauthen, 44 S. C. 95, 21 SE 800 (hold- 
ing that when the testimony has been 
reported by a referee, to whom the 
cause is remanded for the purpose of 
correcting some of his former con- 


clusions, additional testimony is in- 
admissible). 
20. Stephens v. Fox, 83 N. Y. 313 


{aff 17 Hun 435]. ‘ 
21. Propriety of selecting new 
referee see infra §§ 327-332. 
22. Farmers, etc., Bank v. McMul- 
len, 85 Mo. A. 142. 


23. Farmers, 
len, supra. 

24. Farmers, 
len, supra. 

25. Farmers, 
len, supra. 

26. Recommittal by appellate court 
generally see Appeal and Error § 3237. 


Removal and appointment of ref- 
eree generally see supra §§ 99, 100; 
86-90. 


Review by new referee see supra § 
326. 


27. Maicas v. Leony, 50 Hun 178, 
2 NYS 831, 22 \AbbNCas 1 [aff 113 N. 
Y. 619, 20 NE 586]; Sharp v. New 
Morkiwols Banh: sONE mye) Olen OAD bin 
243, 19 HowPr 193 [aff 31 Barb, 584]; 
Seymour v. Spring Forest Cemetery 
Assoc., 19 NYS 94 [aff 144 N. Y. 333, 
39 NE 365, 26 LRA 859]. 


[a] In .settling the interlocutory 
judgment to be entered upon a ref- 
eree’s report, the court may direct a 
further hearing before the same or 
another referee. Maicas v. Leony, 50 
Hun 178, 2 NYS. 831, 22 AbbNCas 1 
{aff 113 N. Y. 619, 20 NE 586]; Sey- 
mour v. Spring Forest Cemetery As- 
soc., 19 NYS 94 [aff 144 N. Y. 33838, 89 
NE 365, 26 LRA 859]. 


28. Billings v. Vanderbrek, 15 How 
Pr (N. Y.) 295; Thompson v. Warder, 


etc., Bank v. McMul- 
ete., Bank v. McMul- 


ete., Bank v. McMul- 


[b] Failure to state items.—W here 
a judgment on a referee’s report has 
been reversed for failure of such re- 
port to state the items allowed and 
disallowed, it is proper to rerefer the 
case to the same referee, to find the 
facts on the evidence formerly taken 
before him, none other being offered 
on either side. Park v. Mighell, 7 
Wash. 304, 35 P 63. 


29. Ongley v. Marcin, 214 App. Div. 
455, 212 NYS 690; Garezynski v. Rus- 
sell, 75 Hun 492, 27 NYS 458; Masten 
v. Budington, 18 Hun (N. Y.) 105; 
Trufant \v.. Merrill, 31 UN, Yo. Super. 
462, 6 AbbPrNS 462, 37 HowPr 531. 


[a] Illustration.—Where a referee. 
on an accounting for the proceeds of a 
play, erroneously refused an allow- 
ance to one coauthor for extra work 
done after the other’s death, and erred 
in awarding interest and costs to 
plaintiff, the court, in refusing to con- 
firm the report of the referee, prop- 
erly sent the accounting to a new 
referee. Ongley v. Marcin, 214 App. 
Div. 455, 212 NYS 690. 


[b] Where part of the questions 
submitted are not determined, a new 
referee may be appointed to complete 
the original order of reference. Mun- 
dortf v. Mundorff, 1 Hun (N. Y.) 41, 3 
Thomps. & C. 171; Trufant v. Merrill, 
31 N. Y. Super. 462, 6 AbbPrNS 462, 
387 HowPr 531. 


30. In re Azzeli, 4 NYS 462. 


[a] Shiftless conduct.—Where a 
referee’s report does not return the 
testimony, but consists only of notes 
thereof, the order of reference will be 
vacated and another referee appoint- 
ed. In re Azzeli, 4 NYS 462. : 

31. Caldwell v. Mutual Reserve 
ioe Life Assoc., 30 Misc. 510, 683 NYS 
841. e 


32. New York Bank Note Co. v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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is no suggestion of misconduct on the part of the ref- 
eree, it has been held that the case should®* or may?4 
be recommitted to the same referee. Where the case 
is sent back for further testimony, and there is no 
reasonable objection to the referee, it seems that a 
new referee should not be appointed.*® If the or- 
der of reference is not set aside and the order merely 
grants a new trial, the same referee may proceed de 
novo.?® 


Under statute confining judicial action on a re- 
port to review, setting aside, modifying, or confirm- 
ing, in whole or in part, recommittal to a different 
referee is authorized only on evidence of misconduct 
of the original referee,** or after a formal setting 
aside of the report.®® 


[§ 328] (2) Report Contrary to Submission. 
Where the report of the original referee is not re- 
sponsive to the issues,°® as where part of the ques- 
tions submitted are not determined,*® it is subject 
to recommittal to a new referee. Under a statute 
authorizing recommittal for a mistake of law or fact, 
the court cannot recommit to the same referees where 
they made an award outside the scope of the submis- 
sion.*1 


[§ 329] (3) Newly Discovered Evidence. If a 
new trial is ordered on the ground of newly discoy- 
ered evidence, it is not necessary to appoint a new 
referee.*? 


[§ 330] -(4) Termination of Power of Original 
Referee. Where the power of the original referees 
or arbitrators has expired with the filing of the re- 
port,*® their report or award cannot be recommitted 
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to them.*4 


[§ 331] (5) In Case of Several Referees. Where 
the report was made by three referees, only one of 
whom was of the three originally appointed, the re- 
port may be recommitted to the original three.*® 


[§ 332] (6) Consent Reference.*® In the ab- 
sence of contrary statute, it has been held that a 
reference by consent should be remitted to the same 
referee, unless the parties consent to the appoint- 
ment of a new referee.** Under a statute providing 
that on the granting of a new trial following a con- 
sent reference to a referee chosen by the parties, the 
court must appoint a new referee, unless otherwise 
stipulated, where the ease comes within the provisions 
of the statute, reeommittal to a new referee is man- 
datory.*® Such a statute is not limited in its appli- 
cation to eases in which there has been a failure to 
enter a proper judgment on the report, or in which 
the report is set aside because of the misconduct 
of the referee,*® nor to cases of new trials granted 
for errors of law or fact.°° A refusal of the court 
to confirm a report and. the sending of the matter 
back to a referee to again hear and determine,*! or 
an order authorizing service of a supplemental an- 
swer,°” is in effect grant of a new trial so as to re- 
quire recommittal to a different referee. Where the 
original reference was void, a subsequent trial is 
not a “new” trial within such statute.°* However, 
such a provision has been held inapplicable where 
the report was unsatisfactory to both parties.>4 

[§ 333] h. Report after Recommittal>°—(1) 
Power and Duty of Referee To Change Original Re- 
port. If, on recommittal of a report, the referee is 


Hamilton Bank Note Engraving, etc., 
CoysfllApp. Dive 6115 T5INYS 520. 


33. Pinsker v. Pinsker, 44 App. Div. 
501, 60 NYS 902. 


[a] Where the judgment on the re- 
port is reversed and a_ new trial is 
granted, the order of reference is not 
vacated and the new trial must be had 
before the same referee unless other- 
wise specially provided. Catling wie 
Adirondack County, 81 N. Y. 379 [aff 
19 Hun 389]. 


34. Billings v. Vanderbrek, 15 How 
INS HONG ea AEE . 


[a] Where referee reports that ac- 
counting is necessary.—Where a cause 
is referred to a referee with direc- 
tions to hear and determine all the 
issues, and he finds the issues in fa- 
yor of plaintiff, but reports that be- 
fore final judgment can be entered an 
accounting must be had, it is proper 
to enter an order referring the cause 
back to the same referee to take and 
state the account. McMahon y. Al-! 
len, 27 Barb. (N. Y.) 335. 


85. Ferguson v. Bruckman, 18 App. 
Div. 358, 46 NYS 23-[rev on other 
grounds 164 N. Y. 481, 58 NE 661]. To 
same effect Maicas v. Leony, 113 N. Y. 
619, 20 NE 586. 


36. Shuart v. Taylor, 7 HowPr (N. 
PE Hee 

37. Mills v. Apex Ins., ete., Co., 196 
N. C. 223, 145 SE 26. 

38. Mills v. Apex Ins., etc., Co., su- 
pra. 

39. Union Pac. R. Co. v. Wilson, 1 
Wyo. 307 (holding that where the re- 
port of one referee is not responsive 
to the issues, the case should be re- 
ferred to another, or tried by jury). 


40. Mundorff v. Mundorff, 1 Hun 
GNINY 5) 41, sh Thompsre CoA etra- 
fant v. Merrill, 31 N. Y. Super. 462, | 
6 AbbPrNS 462, 37 HowPr 531. 


41. Coleman v. Lukens, 3 Watts & 
SaCPas)ieste 


42. Klein v. Continental Ins. Co., 
62 Hun 341, 17 NYS 218 [dist Burrows 
y. Dickinson, 35 Hun (N. Y.) 492; 
Dorlon v. Lewis, 9 HowPr (N. Y.) 1]. 


43. See supra § 109. 

44. Fitzgerald v. Fitzgerald, Hard. 
(Ky.) 227; Eizzell v. Rowland Lumber 
Co.; T36-N:. ‘C205, 41 SH99. 

45. Foltz v. Grubb, 4 PaLJ 209. 


Original consideration where sever- 
al referees see supra § 151. 


46. Power to recommit see supra 
§ 304. 

47. Smith v. Warner, 14 Mich. 152; 
Billings v. Vanderbrek, 15 HowPr (N. 
Y.) 295. See Flemming v. Roberts, 77 
N. C. 415 (holding that where a cause 
is referred by agreement, a rerefer- 
ence to the same referee cannot be ob- 
jected to by one of the parties). Com- 
pare Meredith v. Sanborn, 5 Del. 249 
(where in a reference by consent and 
rule of court, the court after setting 
aside required the parties to agree to 
the substitution of another referee). 


48. Brown v. Root Mfg. Co., 148 
N. Y. 294, 42 NE 720; Mitchell v. 
White Plains, 9 App. Div. 258, 41 NYS 
496; May v. Moore, 24 Hun 351 [dist 
Devlin v. New York, 11 NYWklyDig 
116]; Lennon v. Smith, 18 NYS 213, 
22 NYCivProc 22; Carter v. Wallace, 
3 HowPrNS (N. Y.) 350. 


{a] Selection of original referee 
by court or parties.—(1) Where the 
stipulation names the original ref- 
eree, on recommittal a new referee 
must be appointed. Saranac Land, 
etc., Co. v. Roberts, 224 N. Y. 377, 121 
NE 99, 101. (2) But where the orig- 
inal referee was chosen by the court, 
recommittal to a new referee is not 
mandatory (Saranac Land, etc., Co. v. 
Roberts, supra), (3) although in such 
a case it is proper practice to appoint 
a new referee on motion of either par- 


ty (Saranac Land, ete., Co. v. Rob- 
erts, supra; Catlin v. Adirondack Co., 
UO MERLE VMEN|S AER) SYS). 


[b] If an order of an appellate 
court granting a new trial does not 
direct the trial before a new referee, 
application may nevertheless be 
thereafter made at special term with- 
out applying to the appellate court 
for a modification of its order in re- 
gard thereto. Mitchell v. White 
Plains, 9 App. Div. 258, 41 NYS 496. 

49. Mitchell v. White Plains, su- 
pra. e 

50. Brown v. Root Mfg. Co., 148 N. 
Y. 294, 42 NE 720. 


51. White v. White, 138 App. Div. 
272, 122 NYS 885. 


52. Pomeroy v. Hocking Valley R. 
Co., 187 App. Div. 158, 175 NYS 484. 


53. Hicks Beach Co. v. Frost, 99 
Mise. 33, 163 NYS 203. 


54. Southard v. Franco-American 
ane Co., 1 NYS 603, 15 NYCivProe 
us 

[a] Incomplete report.—Where the 
report is incomplete and _ unsatis- 
factory to each of the parties, who 
appear to concede the necessity of 
further and more definite findings, 
the reference is properly ordered for a 
further hearing before the same ref- 
eree. Southard v. Franco-American 
Trading Co., 1 NYS 603, 15 NYCivProc 
112. 


55. Amended, additional, or snp- 
plemental report without recommittal 
see supra § 182. 

Original report: 

Filing or delivery and notice see su- 

pra §§ 152-163, 183. 

Form and contents see supra §§ 164— 

181, 

Poe aes and effect see supra §§ 184— 

19 


Review and disposition see supra § 
199 et seq. 
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satisfied that it was correct as originally rendered, 
it has been held that he may return it without al- 
teration.° On recommittal of a report for fuller 
findings,®” the referee may change,°*® correct,°® or 
add to®® his original report. On recommittal to state 
findings of fact and law separately,*+ the referee 
may correct a clerical error.°? Where the original 
report is set aside, and the case is again referred, 
the report rendered after such recommittal is not 
to be treated as an amendment of the original re- 
port.¢? But where the original report is recommit- 
ted merely to ascertain a particular fact, the report 
after recommittal has been held merely an amend- 
ment of the original report.®* 


Recommittal by consent of both parties with in- 
structions to render a supplemental report as to spe- 
cific issues raised by exceptions, and after the court’s 
approval of the original report, permits correction 
of the original report.®® 


Action by less than all referees. On recommittal 

- to ascertain whether all the referees acted in respect 

to the original report, less than all may certify that 
all so acted.®® 


[§ 334] (2) Time for Rendering. The report 
need not be made within the time specified in the 
original submission,®* the failure to file it within 
such time being at most a mere irregularity.°® 

[§ 335] (3) Form and Contents. Where 

56. May v. Haven, 9 Mass. 325 [a] 


(where the precise ground for recom- 
mittal does not appear). 


the 
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Tllustration.—An 
referees after a recommittal is not ob- 
jectionable because 


[§§ 333-336 


original report is recommitted for correction in form 
only, it may be returned in a new draft®® or in the 
original draft with corrections contained therein.*° 
Reference to the prior report may properly be made’ 
in place of including matter in or annexing it to the 
new report.7! The contents of the report should be 
in compliance with the order of recommittal.’* It is 
proper to include in the report all testimony taken 
on the hearing after recommittal,’* and the referee’s 
findings of fact’* and conclusions of law.7° 


New claims presented after recommittal may be 
ineluded.*® 

[§ 336] (4) Review and Disposition.’”” In a 
proper case’® exceptions will le to a report rendered 
after recommittal,’® and the report may be again 
recommitted.*° But a party cannot raise by new 
exceptions to an amended report, the same questions 
which have been considered and settled on excep- 
tions to the original report.*? If, however, the sec- 
ond report is open to objections prevailing against 
the original report, such second report will be set 
aside.5* The referee’s refusal to reopen the whole 
case on recommittal for a specific purpose is not 
ground for setting aside his report.®* 

Where a party has moved for confirmation of the 
original report, and on denial of such motion the re- 
port has been recommitted, he will not be heard to 
object to the second report unless error clearly ap- 
pears.*# 


award by)13 SE 572; Rogers v. Oxford Bank, 
108 N. C. 574, 18 SE 245; In re Mof- 


referring to an} fetts, 11 Phila. (Pa.).109. 


al Recommittal imposes no ob- account annexed to a prior award on = 
Tiga tdon on the referees ae alter their | ‘ile in the same case, instead of hav- ae rye MES SERS LY 
report. May v. Haven, 9 Mass. 325. ing it attached. Shaw vy. Wise, 166 : 
? 4 ‘ Mass. 433, 44 NE 345. [a] At one and same term of court, 
57. See supra § 314. op SSO GAGS TREE, MO under Rev. St. 20—1013, a district 
58. Walker v. Linden Lumber Co., F < court may approve or modify a re- 
170 N. C. 460, 87 SE 331. [a] Compliance shown.—An order | port of a referee, may rerefer the 


59. 
supra. 
_ 60. Walker v. Linden Lumber Co., 
supra. 

61. See supra § 309. 


62. Runnels v. Moffat, 
188, 41 NW 224. 


[a] Recomputation.—When a case 
is referred back to the referee for the 
purpose of having the conclusions of 
law and fact separately stated, and 
of giving an opportunicy to settle a 
bill of exceptions, the referee may 
correct a clerical mistake in the com- 
putation of the amount found to be 
due. Runnels v. Moffat, 73 Mich. 188, 
41 NW 224. 

63. Johnson v. Long, 72 Mo, 210. 

64. Beebe v. Dudley, 30 N. H. 34. 


65. Mathewson v. Reed, 149 Ga. 
217, 99 SE 854. 

66. Brann v. Vassalboro, 50 Me. 64. 

[a] Where a report of the major- 
ity cf referees is recommitted for the 
specific purpose of having them cer- 
tify that the disagreeing referee acted 
with them in the trial of the case, 
but refused to sign the report, they 
may thus amend their report, without 
the knowledge or presence of their 
dissenting associate. Brann v. Vas- 
salboro, 50 Me. 64. 

67. Hickey v. Veazie, 59 Me. 282. 


68. Simpson v. Hurst, 142 Ga. 803, 
83 SE 935. 
Atkinson v. Crooker, 35 Me. 


Walker v. Linden Lumber Co., 


73 Mich. 


69. 

135. 
70. Atkinson v. Crooker, supra. 
71. Shaw v. Wise, 166 Mass. 433, 44 


NE 345. 


recommitting a report for more spe- 
cific findings as to certain matters, 
and for the statement of and refer- 
ence to all the evidence on which the 
findings were based, was substantial- 
ly complied with by a supplemental 
report containing a copy of the testi- 
mony which was stated to be all the 
evidence from which the master found 


‘any facts. Phelps v. Root, 78 Vt. 493, 
63 A 941. 
‘73. FKFairbanks v. Newton, 50 Wis. 


628, 7 NW 543. 


[a] Whether on issues raised by 
old or amended pleadings.—Where a 
case was recommitted on agreement 
of the parties to take further testi- 
mony, a report of all the testimony 
taken before him, as well on the is- 


.sues formed by the original pleadings 


as on the new 
amended answer, 
hbenk v. Newton, 
542, 
74, Fairbanks v. Newton, supra. 
75. Fairbanks v. Newton, supra. 


76. Taylor v. Woodward, 10 N. J. 
a dls 


issue raised by an 
was proper. Fair- 
50 Wis. 628, 7 NW 


L 


[a] Rule applied.—Although an 


auditor make report at the third term, 
yet if the report is referred back to 
him, he may properly include in it 
the demand of a creditor not exhibit- 
ed to him until after the report had 
been referred back. Taylor v. Wood- 
ward, 10 N. J. di. 1: 

77. Waiver of objections to addi- 
tional report generally see supra § 
203. 

78. Grounds for exceptions gener- 
ally see supra § 206. 

79. McMahon v. Paris, 87 Ga. 660, 


matter, and on a second report being 
filed, may again refer the matter to 
the referee. Baker v. Craig, 117 Kan. 
491, 232 P 248. 


81. Clark v. Willoughby, 
Chi GN.) 6S. 


&2. Bellows v. Folsom, 
Super. 438. 


[a] A second report on substan- 
tially the same evidence, and con- 
taining the same findings, as a former 
report, which has been set aside by 
the court, will also be set aside. Bel- 
lows v. Folsom, 27 N. Y. Super. 43. 

83. Leach v. Shepard, 5 Vt. 363. 

[a] Rule applied.—wW here the 
original report of auditors is set aside 
by reason of their neglect to report 
copies of the account of the parties, 
and the cause is recommitted to them, 
their refusal to go into the evidence 
on the whole merits furnishes no rea- 
son for rejecting their report a sec- 
ond time. Leach y. Shepard, 5 Vt. 
363. 


1 Barb. 


2 ENS Yi 


ee Campbell vy. Phillips, 28 Kan. 
753. 

[a] Effect of motion to confirm 
first report.—Plaintiff moved to con- 
firm the referee’s report in his case. 
On defendant’s motion the report was 
recommitted, and returned by the ref- 
eree with only one item changed. It 
was held that, although plaintiff, by 
his motion, did not technically estop 
himself from challenging the report, 
yet, as against him, it should be 
deemed correct, unless for error clear- 
ly shown. Campbell v. Phillips, 28 
Kan. 758. 


Motion to confirm as precluding 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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[§ 337] 9. Order for Further Report.®5 
the filing of the referee’s report®® the court may 
permit or require the filing of an additional or sup- 
plemental report,§7 on application of a party.*® 
Where an order is entered on a motion®® for a fur- 
ther report, the order is not irregular for failure to 
specify the points on which such report is desired.®° 


[§ 338] 10. Waiver of Irregular. Disposition.®* 
The filing of exceptions to the report waives all ob- 
jections to the assumption and exercise of jurisdic- 
tion in disposing of them as matter involved in the 
So the action of the court in rejecting a re- 
port is waived by proceeding with the trial and fail- 
But error in setting aside 
the report without sufficient cause is not waived by 


92 


case. cs 


ure to appeal therefrom.°* 


subsequent attack on original report 
see supra § 202 


ee Recommittal see supra §§ 302- 
86. 


Bradbury v. Crites, 312 Mo. 694, 
281 SW 725. 


[a] Time for filing supplemental 
report.—(1) Permitting the referee 
to file a supplemental report at a term 
of court subsequent to the filing of 
the original report is not error. Brad- 
bury v. Crites, 312 Mo. 694, 281 SW 
W205. (2) A referee’s second report 
made more than sixty days after the 
filing of an opinion of the reviewing 
court directing certain corrections to 
be made in the report, but within six- 
ty days of the filing of the rémittitur, 
ue in time. Cothran v. Knox, 17 S. C. 

als 


Time for Buns report generally see 
Supra §§ 152-16 


87. Cafferty v. Keeler, 12 Wend. 
(N. Y.) 291; Wheeler v. Ralph, 4 
Wash. 617, 30 P 709. 


88. Foster v. Voigtlander, 36 Kan. 
572, 138 P 771; Tallman v. Bresler, 58 
N. Y. 123; Brainerd v. Dunning, 30 
N. Y. 211; Lefler v. Field, 50 Barb. 
407 [aff 52 N. Y. 621]; Snook v. Fries, 
LOMBarDeeGN. veo los 


[a] Right of parties.—(1) The 
party not satisfied with the facts 
found by a referee and desiring other 
findings of fact in addition thereto 
must move the court before the time 
for excepting has expired to send the 
ease back to the referee to have him 
find one way or the other upon the 
other material facts in issue and not 
passed upon. Foster v. Voigtlander, 
a6— Kan vole, 13-117 Brainerd v. 
Dunning, 30 N. Y. 211; Lefler v. Field, 
50 Barb. 407 [aff 52 N. Y. 621]. See 
Quincy v. Young, 53 N. Y. 504 [aff 5 
Daly 44] (denial of motion reviewable 
on appeal from judgment). (2) 
Where the findings of a referee are 
insufficient, the denial of a motion to 
set aside the report, or for such other 
or further order as should be proper, 
does not necessarily dispose of the 
right of plaintiff to further findings. 
Van Slyke v. Hyatt, 46 N. Y. 259. 


{b] Further report to state facts 
found and conclusions separately.— 
Under the statute requiring the facts 
found and the conclusions of law to 
be separately stated, an order will be 
granted, on application of either par- 
ty, that the referee make a further 
report and correct an omission to 
comply with said statute. Snook v. 
Fries, 19 Barb. (N. Y.) 313. 

[ec] Moving papers.—Where a par- 
ty seeks by a motion to obtain fur- 
ther findings from a referee, he should 
clearly specify the point on which he 
desires the referee to pass. He should 
show that the finding on such point 
is material to the determination of the 
case, and that, if found in his favor, 
such finding would necessarily, affect 
the judgment, and that there is evi- 
dence on which the referee, if he had 


REFERENCES 


After 


issues of fact. 


may make 


deemed the point material, might just- 
ly have found the fact in his favor. 
Tallman v. Bresler, 58 N. Y. 123. 


89. See supra § 216. 
90. Union Bank v. Mott, 13 AbbPr 
(N.. Y.) 247. 


91. Waiver of objections to report 
see supra §§ 202, 203. 


92. Long v. Fitzgerald, 97 N. C. 
39, 1 SE 844. 

93. Vance v. Carle, 7 Me. 164. 

94. Tingley v. Dolby, 13 Nebr. 371, 


14 NW 146. 

Proceedings after setting aside see 
supra § 299. 

95. Correction or modification of 
finding's see supra § 275. 

Entry of judgment on or pacar 
to report see Judgments § 180 

Jury trial on exceptions see infra 
§§ 342-353. 

96. See supra §§ 186-190. 

97. U. S.—Elkin v. Denver Engi- 
neering Works Co., 181 Fed. 684. 


Colo.—Little Pittsburg Con. Min. 
Co. v. Little Chief Consol. Min. Co., 
11 Colo. 223, 17 P 760, 7 AmSR 226. 

Conn.—Coburn v. Raymond, 76 
Conn. 484, 57 A 116, 100 AmSR 1000; 
Brady v. Barnes, 42 Conn. 512. 


Ida.—Walker v. Campbell, 
(Hasb.) 757, 26 P 128. 


2 Ida. 


401, 100 NW 113. 
at H.—Foster v. Hill, 36 N. H. 526. 


C.—Holt v. Johnson, 128 N. C. 
67, N38 SE 250. 

Pa.—Reynolds v. Creveling, 177 Pa. 
267, 35 A 686; Gunn v. Bowers, 126 Pa. 
552, 17 A=8933 

Vt.—Vilas Nat. Bank v. Strait, 58 
Vt. 448, 3 A 541; Fuller v. Adams, 44 


Vt. 548. 
Wis.—W oja v. National Union 
Bank, 144 Wis 7646, 129 NW 1068. 


98. Walker v. Campbell, 3 Ida. 


(Hasb.) 13, 26 P 123. 


_Conclusiveness in absence of objec- 
tion see supra § 199. 


Objection by court sua sponte see 
supra § 223. 


99. Atlantic Trust Co. v. Osgood, 
155 Fed. 700. 


i. Boatmen’s Bank v. Trower Bros. 
Co., 181 Fed. 804, 164 CCA 314; Elkin 
vy. Denver Engineering Works Co., 181 
Fed. 684; Stroup v. Bridger, 124 Towa 
401, 100 NW 113; Holt v. Johnson, 
128 N. C. 67, 38 SE 250. 


[a] Trial by court.—(1) Where a 
case is referred by consent for find- 
ings of fact and conclusions of law, 
and the court, on motion, sets aside 
the report, it has no jurisdiction to 
try the issues of fact, and must either 
again refer the case, if the parties so 
agree, or submit the issues to a jury. 
Stroup v. Bridger, 124 Iowa 401, 100 
NW 113. (2) “A stipulation to com- 


[53 C.J.] | 805 


the moving party joining in a trial before a jury 
instead of standing on his exceptions.®* 


[§ 339] M. Different Findings or Conclusions by 
Court®>°—1. Of Fact. 
of fact are final or conclusive,®® the court has no 
power to disregard them and make its own findings.°* 
Thus it has been held that the court cannot make 
new findings in the absence of objection to the re- 
port,®°® nor on conflicting evidence,®® and that on 
the setting aside of a report returned under a con- 
sent reference, the court has no power to determine 
But where the referee’s findings are 
not final or conelusive,? the court may disregard the 
referee’s findings and make its own. 


Where the referee’s findings 


Thus the court 


its own findings where the report as ren- 


mit to a referee for trial and decision 
issues of fact in an action at law, 
which the court is without power to 
try or to refer without the consent of 
the parties, gives the court’ no au- 
thority to try those issues after the 
avoidance of the findings of the ref- 
eree for error of law, but entitles the 
parties to a new trial by their chosen 


referee under proper instructions 
from the court upon questions of law 
alone.’’ Boatmen’s: Bank v. "Trower 


Bros. Co., 181 Fed. 804, 805. 
Compulsory nature of reference as 
affecting conclusiveness of report see 
supra §§ 186-190. 
2. See supra §§ 186-190. 


es Cal.—McHenry v. Moore, 5 Cal. 


Colo.— Grout v. Grand Junction 
First Nat. Bank, 48 Colo. 557, 111 P 
556, 21 AnnCas 418, 


Mass.—Druggists’ Circular, Inc. v. 
American Soda Fountain Co., 240 
Mass. 531, 134 NE 384. 


Mo.—State v. Arkansas Lumber Co., 
260 Mo. 212, 169 SW 145; Utley v. 
Hill, 155 Mo. 232, 55 SW 1091, 78 Am 
SR 569, 49 LRA 323; Wentzville To- 
baceo Co. Vv. Walker, 123 Mo. 662, 27 


N. Y.—Fairman vy. Brush, 60 Hun 
442, 15 NYS 44. 


N. C.—Justice v. Boone Fork Lum- 


beryCo., 138i (Ni eCy 390. LOT mE er 
Dumas v. Morrison, 175 N. C. 481, 95 
SH 775. 


Okl.—Sullivan v. Kitchens, 89 Okl. 
LOS 2a Bs 1765 


Or.—In re Standard Cafeteria Co., 
Ono Ossie aia 


Pa.—In re Mallory, 295 Pa. 406, 
145 A 577; Commercial Motors Mortg. 
Conpelve Waters, 280, Paseri(ujitic teas 
327; Hottenstein’s App., 2 Grant 301. 


S.C Sarratteve Casha L03smiSnne. 
531, 88 SE 256; Calvert v. Nickles, 26 
SIC; 304; 2 SE 116. 


Wis.—Wojahn vy. National Union 
Bank, 144 Wis. 646, 129 NW 1068 (rec- 
ognizing rule). 


[a] Rule applied.—Although the 
trial judge had before him only the 
auditor’s report and an excerpt from 
the testimony of one witness, yet if 
the facts and evidence reported war- 
ranted more than one conélusion, it 
was open to the judge to draw a dif- 
ferent one from that of the auditor. 
Druggists’ Circular v. American Soda 
ees Co., 240 Mass. 531, 134 NE 


{b] Evidence insufficient to sup- 
port finding by court.—Arlington 
Heights Realty Cos) vy CitizensweRe 
etc., Co., (Tex. Civ. A.) 160 SW 1109 
(where the evidence was held not to 
sustain a finding by the court on con- 
sideration of exceptions that the mas- 
ter set down all claims of whatever 
character against defendant for hear- 
ing before him on a date named). 
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dered is incomplete,t or where the referee has made 
findings outside his powers,® or on setting aside the 
report of a referee under a compulsory reference.® 

[§ 340] 2. Of Law. If the conclusions of law are 
erroneous and, not warranted by the evidence, the 
court may disregard them and render a judgment 
according to law upon the faets as found by the ref- 
eree.? It has been held that in taking such action, 
the court should state its reasons for differing from 
the referee. In references where the conclusions of 
law form no part of the report® the conclusions may 
be wholly disregarded by the court.?° 


[§ 341] 3. Trial or Hearing by Court.1? The re- 
viewing court is not bound by the referee’s rulings 
as to the admission’? or exelusion!® of evidence. 
Where the court sets aside the report, and elects 
to find the facts and determine the law for itself, 
it may proceed in the same manner as whére a case 
is tried by the court without a jury.’* In accord- 
ance with local practice and the circumstances in- 
volved,!® the court may base its findings on the eyi- 
dence taken before the referee,+® or may itself pro- 
ceed to take new evidence.'* The rule that a ref- 
eree’s finding of fact is given the weight of a ver- 
dict!® will not necessarily preclude the court from 
inquiring into the evidence.*® 


4 Grout v. Grand Junction First] A 577. 


REFERENCES 


Testimony stricken by the referee may be consid- 
ered by the court in making its own findings,”° but 
not in determining whether the evidence was suf- 


ficient to support the referee’s findings.*? 


[§ 342] N. Trial on Exceptions?*—1. Conduct of 
Trial in General. Under a statute providing that a 
jury trial on exceptions to a referee’s report shall 
be conducted “as in other cases,” it has been stated 
that the trial should be conducted as in other cases 
at law.” 


[§ 343] 2. Right To Open and Close. The ex- 
ceptant ordinarily has the right to open?* and close”® 
in a trial on exceptions of fact to the referee’s report. 
Where both sides take exceptions, the right to open 
and close will generally be accorded the party against 
whom the report bears most heavily.?® 


[§ 344] 3. Province of Court, Jury, and Referee. 
At a trial on exceptions to a referee’s report, ques- 
tions of fact are for the jury,” and questions of law 
for the court,?® the referee’s rulings being properly 
disregarded.” 

[§ 345] 4. Issues—a. In General. On a trial on 
exceptions, it has been held that the issues are lim- 
ited by the findings of the referee and the exceptions 
thereto.°° However, under a statute providing that 


177, 124 A 327. 


[§§ 339-345 


Wat. Bank, 48 Colo. 557; 111 P 556, 
21 AnnCas 418; Fairman v. Brush, 
60 Hun 442, 15 NYS 44; French v. 
Richardson, 167 N. C. 41, 83 SE 31; 
Suess v. Kitchens, 89 Okl. 108, 214 
PAG: 


[a] Account.—Grout v. Grand 
Junction First Nat. Bank, 48 Colo. 
557, 111 P 556, 21 AnnCas 418. 


Se Best v. Pike, 93 Wis. 408, 67 NW 
tts 


6. State v. Reynolds, 245 Mo. 689, 
151 SW 85. 


7. Cal—Calderwood v. Pyser, 31 
Cal. 333. 

Conn.—Stebbins v. Waterhouse, 58 
Conn. 870, 20 A 480. 


eis Saat vy. Emerick, 80 Ind. 


Mass.—Beers v. Wardwell, 198 
Mass. 236, 84 NE 306; Livingston v. 
Hammond, 162 Mass. 375, 38 NE 968; 
Hamilton vy. Boston Port, etc., Aid 
Soc., 126 Mass. 407; Meserve v. An- 
drews, 104 Mass. 360; Morrill v. 
Keyes, 14 Allen 222; Com. v. Rox- 
bury, 9 Gray 451. 

Mo.—Grand Lodge U. B. F. S. M. T. 
v. Massachusetts Bonding, etc., Co., 25 
SW (2d) 783; State v. Arkansas Lum- 
ber Co., 260 Mo. 212, 169 SW 145; 
O’Neill v. Capelle, 62 Mo. 202. 


Nebr.—Gillespie v. Brown, 16 Nebr. 
457, 20 NW 632. 


N. Y.—Austin v. Ahearne, 61 N. Y. 
6; Beach v. Cooke, 28 N. Y. 508, 86 
AmD 260; Freiot v. La Fountaine, 
16 Misc. 153, 38 NYS 832. 


Vt.—Smith v. Vermont Marble Co., 
99 Vt. 384, 133 A 355. 


Wis.—Learmonth v. Veeder, 11 Wis. 
138. 


N. S.—Irvine v. Hervey, 47 N. S. 
310. 


[a] Thus, where the referee’s re- 
port shows an outstanding, fact, re- 
quiring certain legal consequence, the 
court must give effect thereto with- 
out regard to other findings. Smith 
v. Vermont Marble Co., 99 Vt. 384, 133 
A 355. 


8. In re Mallory, 295 Pa. 406, 145 


9. See supra § 169. 


10. Goralnik Hat Co. v. Delohery 
Hat Co., 98 Conn. 560, 120 A 2838. 


[a] Reference to hear and report 
facts.—Goralnik Hat Co. v. Delohery 
Hat Co., 98 Conn. 560, 120 A 288. 


11. In connection with specific 
modes of objection see supra §§ 251— 
262. 


Trial on exceptions see infra §§ 
342-353. 

12. State v. Arkansas Lumber Co., 
260 Mo. 212, 169 SW 145. 


13. State v. Arkansas Lumber Co., 
260 Mo. 212, 169 SW 145. 


14. Merchants’ Nat. Bank v. Pope, 
LOVOx meson ON NOs. 


[a] Whether the report is set 
aside in whole or in part, the text 
rule applies. Merchants’ Nat. Bank 
v. Pope, 19 Or. 35,26 P 622. 


15. See statutory provisions. 


16. Oshry v. Haddad, 265 Mass. 
199, 164 NE 69; Gibson vy. Gibson, 24 
Nebr. 394, 839 NW 450; Sullivan v. 
Kitchens, 39 7OkI] 108. (2045 (Phy 6) 
Emery v. Tichout, 13 Vt. 15. 


[a] To determine intention of par- 
ties.— Where the question before the 
court is as to the intention of par- 
ties, such intention may be inferred 
by the court from the facts reported 
by the auditor, without recommitting 
the report for it to be done by him. 
Emery v. Tichout, 13 Vt. 15. 


17. Sherry v. Littlefield, 232 Mass. 
220, 122 NE 300; Ex p. Zeigler, 88 
S. C. 168, 70 SE 726. 


18. See supra § 184. 


19. Commercial Motors Morte. 
core: v. Waters, 280 Pa. 177, 124 A 
Ue 


[a] Illustration.—The rule that a 
referee’s finding of fact is accorded 
weight of a verdict does not preclude 
inquiry into the evidence, when it is 
apparent the referee failed to find 
pertinent facts, not because he did 
not believe the witnesses, but because 
he deemed the facts testified to by 
them immaterial. Commercial Mo- 
tors Mortg. Corp. v. Waters, 280 Pa. 


20. Kansas City Paper House v- 
Foley R. Printing Co., 85 Kan. 678, 
118 P 1056, 39 LRANS 747, AnnCas: 
1913A 294. 


21. Kansas City Paper House v. 
Foley R. Printing Co., supra. 


22. Hearing of exceptions see su- 
pra §§ 251-256. 


Right to jury trial on exceptions: 
Existence of right see Juries § 91. 
Waiver: 

SCOP IROL. reference see Juries § 


Consent reference see Juries § 117. 


New trial after report of referee 
see New Trial §§ 12, 146. 


Trial or hearing in connection with 
different findings or conclusions by 
court see supra § 341. 


23. Wilson Grocery Co. v. National 
Surety Co., 218 Ill. A. 584; Hawkyard 
v. Suttle, 188 Ill. A. 168. 


24. Arthur v. Gordon County, 67 
Ga. 220. 


25. Arthur v. Gordon County, su- 
pra. 

26. Byrom v. Gunn, 102 Ga. 565, 
31 SH. 560; Culver v. Hood, 97 Ga. 
550, 25 SE 344. 


27. Blanchard Lumber Co. v. Ma- 
her, 250 Mass. 159, 145 NE 62; Ar- 
lington Heights Realty Co. v. Citizens’ 
Wanna Co., (Tex. Civ. A.) 160 SW 


28. Loganville Banking Co. v. For- 
rester, 19 Ga. A. 394, 91 SE 490; 
Blanchard Lumber Co. v. Maher, 250 
Mass. 159, 145 NE 62; ‘Arlington 
Heights Realty Co. v. Citizens’ R..,. 
ras Co., (Tex. Civ. A.) 160 SW 1109, 
it ‘ 


29. Dixon v. Lamson, 242 Mass. 
129, 1386 NE 346; Beach, etec., Co. v.- 
American Steam Gauge, etc. Mfg. 
Co., 208 Mass. 121, 94 NE 457; Ar- 
lington Heights Realty Co. v. Citizens’ 
R.,| ete., Co., (Tex. Civ. A.) 160 SW 
1109, 1118. 


- 30. McDonald v. Dabney, 161 Ga. 
711, 182 SE 547; Lively v. Inman, 135 
Ga. 10, 68 SE 703; McMillan v. Rodg- 
ers, 82 Ga. A. 647, 124 SE 354; Moore 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 345-350] 


the action, not the exceptions, shall be tried by the 
jury, the issues raised by the pleadings are to be 
tried, although the exceptions may limit the evidence 
which may be offered against the report.?+ 


[§ 346] b. By Whom Formulated. The exceptant 
may formulate the issues,*? subject to correction by 
the court.** A party cannot complain because the 
judge made the issues broader than those originally 
formulated by the adverse party.*4 


[§ 347] c. Time of Filing. The issues should be 
filed in apt time.?® 


[§ 348] 5. Evidence—a. Burden of Proof and 
Presumptions.*® On the trial on exceptions to a 
referee’s report, the findings of fact are to be taken 
as prima facie correct.*7 According to one view, 

_ the burden is on the exceptor to overcome such find- 
ings by the preponderance of the evidence,?® but ac- 
cording to another view if after treating the referee’s 
report as prima facie proof of the facts therein found 
and reported, the jury find that the evidence is evenly 
balanced upon the allegations made by plaintiff, the 
verdict should be for defendant, although he is the 
exceptor.®® ; 

[§ 349] b. Admissibility. At a trial on excep- 
tions to the report evidence otherwise proper*® is 


v. Waco Bldg. Assoc., 9 Tex. Civ. A. 
404, 28 SW 1033. 


[a] Cannot disregard findings.— 35. 
“The issues of fact involved in such] 76, 93 SE 443. 
exceptions cannot be referred to the 36. 


jury, independently of and without 
reference to the findings of the audi- 


REFERENCES 


ery phase of the controversy.” 
ers v. Gennett Lumber Co., supra. 


Godwin v. Jernigan, 174 N. C. 


On hearing of exceptions gen- 
erally see supra § 254. 


[53 C.J.] 807 


admissible, even though extrinsic to the evidence con- 
sidered before the referee,*! and this applies whether 
the trial is before a court?? or jury.** But evidence 
which could have been but was not produced before 
the referee has been held not admissible.44 Under a 
statute providing that a jury trial on exceptions shall 
be only on the written evidence taken before the 
referee, the evidence admissible is limited to the tes- 
timony taken before the referee and returned as part 
of the record,?* unless the issues have been broadened 
by amendment of the pleadings subsequent to the fil- 
ing of the report,*® further, the report of the referee 
is Inadmissible.** Where the statute makes no pro- 
vision for a report of the evidence by the referee, his 
report thereof is inadmissible on a subsequent trial 
on exceptions.#® 


The objections and exceptions to the report are 
not admissible as evidence on a jury trial on the ex- 
ceptions.*® 


The referee cannot be éxamined to prove what the 
adverse party proposed to prove on the reference.®° 


[§ 350] c. Weight and Sufficiency.°! General 
rules*? govern as to the weight and sufficiency of 
evidence on a trial on exceptions to a referee’s re- 
port.®* A requirement of positive affirmative evi- 


mers, 47 Ga. 434; Hawkyard v. Sut- 
tle, 188 Ill. A. 168; Kendall v. Hack- 
worth, 66 Tex. 499, 18 SW 104. 

[a] Report.—The report of a ref- 
eree appointed to take and state an 
account is admissible without being 
approved by court (Pract. Act § 68). 


Rog- 


tor, by such questions as the court 
shall determine to be suitable and 
proper, at the time of the submission 
of the issues of fact to the jury; but 
each exception of fact must be sub- 
mitted to the jury under appropriate 
instructions to determine whether 
they sustain or find against the find- 
ings of fact made-by the auditor. In 
no case, when exceptions to findings 
of fact by the auditor are filed, can 
the court submit all issues of fact 
raised by the pleadings and evidence 
to the jury for their determination, 
as if the case had not been submitted 
to an auditor, over the objection of a 
party. The court having construed 
this provision of the order as provid- 
ing for such submission and having 
acted upon such construction in try- 
ing the case, this provision of the or- 
der was contrary to law.” McDonald 
v. Dabney, 161 Ga. 711, 132 SE 547. 


[b] How issues determined.— 
When filed, the exceptions and amend- 
ed pleading on the same _ subject 
should be considered together in de- 
termining what issues are raised by 
the exceptions. Moore v. Waco Bldg. 
Assoe., 9 Tex. Civ. A. 404, 28 SW 1033. 


81. Paulison v. Halsey, 38 N. J. L. 
488. 
32. Rogers v. Gennett Lumber Co., 


154 N. C. 108, 69 SE 788, 789. 
33. Rogers v. Gennett Lumber Co., 
supra. 


34. 
supra. : 
, “While the party excepting to the 
reference shouid formulate issues, the 
court is not concluded by them, but 
should submit the issues properly 
arising upon the pleadings. But cer- 
tainly the party who does not except 
to the reference can not object that 
the judge did not restrict himself to 
the issues formulated by the other 
party. He can only except if the is- 
sues actually submitted are not such 
issues as are determinative of the 
controversy raised by the pleadings, 
and did not permit him to present ev- 


Rogers v. Gennett Lumber Co., 


37. Livingston v. Wynne, 147 Ga. 
307, 93 SE 877; Adair v. St. Amand, 
136 Ga. 1, 70 SE 578; Lively v. In- 
man, 135 Ga. 10, 68 SE 703; Brock 
v. Wildey, 1382 Ga. 19, 63 SH 794. 

38. Washington Tel. Co. v. Dyson, 
163 Ga. 254, 135 SE 740; McDonald 
v. Dabney, 161 Ga. 711, 1382 SE 547; 
Livingston vy. Wynne, 147 Ga. 307, 93 
SE 877; Adair v. St. Amand, 136 Ga. 
25, 70 SE 578; Lively v. Inman, 135 
Ga. 10, 68 SE 703; Brock v. Wildey, 
132 Ga. 19, 63 SE 794; Arthur v. Gor- 
don County, 67 Ga. 220; White v. Re- 
viere, 57 Ga. 386; Camp v. Mayer, 47 
Ga. 414. See Brinson v. Wessolow- 
sky, 57 Ga. 142 (holding, however, 
that where, on the trial of exceptions 
to an auditor’s report, on questions 
of fact, no evidence is introduced to 
support the exceptions, the report 
will be sustained; but the rule is 
otherwise where the exceptions are 
on questions of law). 


39. Wilson Grocery Co. v. Nation- 
al Surety Co., 218 Ill. A. 584. 


{a] Burden not shifted.— (1) 
Pract. Act § 68, making referee’s re- 
port prima facie evidence of facts 
found and reported, does not change 
the burden of proof, but merely re- 
quires the finding or verdict to be in 
accordance with the report, in the ab- 
sence of contrary evidence. Conti- 
nental Beer Pump, etc., Co. v. George 
J. Cooke Co., 299 Ill. 104, 132 NE 569. 
(2) A statutory provision that a ref- 
eree’s report shall be “prima facie 
evidence” means that without contra- 
ry evidence verdict shall be in accord- 
ance with report. Richardson v. Ri- 
ley, 331 Ill. 49, 162 NE 1238. 


[b] Auditor’s report makes mere- 
ly a prima facie case and when chal- 
lenged is reduced to nature of plead- 
ing. U. S. Shipping Bd. Emergency 
Fleet Corp. v. Eichberg, 56 App. (D. 
Gi) 356, 14 F. (2d) 248. 

40. Admissibility of evidence gen- 
erally see Evidence § 89 et seq. 

41. Buckwalter v. Whipple, 115 
Ga. 484, 41 SE 1010; Roberts v. Sum- 


Richardson y. Riley, 331 Ill. 49, 162 
NE 123. 


Mes Hawkyard v. Suttle, 188 Ill. A. 
43. Hawkyard v. Suttle, supra. 
44. Cox v. Pierce, 120: Ill. 556, 12 


NE 194; Sublett v. Buttrill, (Tex. Civ. 
A.) 250 SW 1054. 


45. Booker v. Highlands, 198 N. C. 
282, 151 SE 685; Makely v. Montgom- 
ery, 158 N. C. 589, 73 SE 999. 


46. Moore v. Westbrook, 156 N. C. 
482, 72 SE 842, AnnCas1913A 168. 


[a] Ilustration.—If an amend- 
ment of the pleadings is allowed aft- 
er the report, the parties should be 
allowed to offer evidence on the mat- 
ters embraced in the amendment. 
Moore v. Westbrook, 156 N. C. 482, 72 
SE 842, AnnCas1913A 168. 


47. Booker .v. Highlands, 198 N. C. 
282, 151 SE 635; Bradshaw v. Hilton 
Lumber Co., 172 N. C. 219, 90 SE 146. 


48. Wilson Grocery Co. v. Nation- 
al Surety Co., 218 Ill. A. 584. ~ 


49. Sublett vy. Buttrill, (Tex. Civ. 
A.) 250 SW 1054. 


50. Bradshaw v. Hilton Lumber 
Con 272i N.C: -2195690" SH 14 Gaarag, 


“The further contention that the 
court erred in refusing to allow the 
defendant to put the referee on the 
witness stand and prove by him what 
the plaintiff proposed to prove on the 
trial before the referee is likewise 
untenable. Whatever the referee ad- 
mitted as evidence was taken down 
and reported to the court. What the 
defendant proposed to prove on such 
trial and excluded is no part of the 
evidence, and therefore it is incom- 
petent to prove by the referee such 
proposal.” Bradshaw v. Hilton Lum- 
ber Co., supra. 

51. Burden of proving by prepon- 
derance of evidence see supra § 348. 


52. See Evidence §§ 1730-1806. 
53. Sée cases infra this note. 
[a] Evidence held sufficient to re- 
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dence is improper, where from the nature of the case 
such proof cannot be adduced, but the proof must 
consist of proof of facts and cireumstances.°* 

[§ 351] 6. Instructions. Where the issues are 
restricted to those raised by the exceptions,®® the 
court need not instruct the jury as to other matters.*® 
General rules®** govern as to the form and sufficiency 
of instruections.°§ 

[§ 352] 7. Verdict or Order. Under statutes pro- 
viding that in all cases the jury shall find for or 
against each exception submitted seriatim, a verdict 
not in compliance with the statute will be set aside,®® 
as where the verdict merely finds generally in fa- 
vor of the report and’ against the exceptions.®° 
Where the trial is before the court without a jury, 
before rendering final judgment, the court need not 
formally specify which, if any, exceptions are ap- 
proved.°? 

Direction of a verdict®? on the report is improper 
where the finding is based on a defect of pleading 
remedied before trial.®* 


Judgment** should be entered on the verdict prop- 
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[$§ 350-354 


erly construed.®® 

[§ 353] 8. Striking or Withdrawing Exceptions 
without Trial.°* It is competent for a party to with- 
draw his exceptions and demand for a jury trial 
thereon.®? But the court cannot strike the excep- 
tions as not supported by evidence before the ref- 
eree.°8 


[§ 354] O. Appeals under Pennsylvania Arbitra- 
tion Laws*—1. Right of Review and Nature and 
Form of Remedy. In Pennsylvania either party may 
appeal from an award to the court in which the cause 
was pending at the time. the rule of reference was 
entered,®® and an appeal has been held the exclusive 
remedy to review errors of law not apparent of ree- 
ord.*° In a proper case a writ of error lies,*? as 
where the award has become a judgment by entry,*” 
where the judgment has become absolute by a failure 
to appeal,** or where the award is set aside on the 
eround that the declaration contains no cause of 
action.7* The remedy is by appeal and not by writ 
of error where the judgment is to be reviewed and 


quire entry of judgment for plaintiff 
on verdict rendered on the trial on 
exceptions. Stewart-Morehead Co. v. 
zee Mfg. Co., 32 Ga. A. 507, 124 SE 


[b] Evidence held insufficient to 
recuire submission of case to jury. 
Turner v. Planters’ Chemical, etc., Co., 
21 Ga. A. 480, 94 SE 616. 


[c] Prima facie evidence.—Under 
a general submission of issues in a 
common-law action to an auditor, the 
auditor’s report, when admitted on 
trial before the jury, is prima facie 
evidence, in the absence of exceptions, 
both of the facts and of the conclu- 
sions of fact therein contained. WHich- 
berg v. U. S. Shipping Bd. Emergency 
Fleet Corp., 273 Fed. 886. 


54. Wilson Grocery Co. v. Nation- 
al Surety Co., 218 Ill. A. 584. 


55. See supra § 345. 

56. Lively v. Inman, 135 Ga. 10, 
68 SE 703. 

57. See Trial [38 Cyc 1594-1818]. 

58. See cases infra this note. 


{a] Instructions held not mislead- 
ing.—Livingston v. Wynne, 147 Ga. 
30%, 938 SH. 877. 


{b] Requested instructions prop- 
erly refused.—Jackson, etc., Co. v. 
Fuller, 226 Mass. 441; 115 NE 766 
(referring to competency as evidence 
of contract annexed to auditor’s re- 
port). 

[ec] Necessity of requests.—Where 
exceptions of fact to an.auditor’s re- 
port are submitted to the jury, it is 
not error to charge that the report 
is to be taken as prima facie correct 
and that the burden of overcoming it 
rests on the one making the excep- 
tions, and if more specific instructions 
as to surcharging and falsifying an 
executor’s account, or placing on him, 
under certain circumstances, the bur- 
den of accounting for the estate in 
his hands, would have been proper 
in reference to a particular issue, the 
failure to so charge, in the absence of 
a request therefor, will not require 
a reversal. Adair v. St. Amand, 136 
Ga. 25, 70 SE 578. 

59. Harris v. Lumpkin, 136 Ga. 47, 
70 SE 869. 


60. E. B. Whitfield Baker Co. v. 
Anderson, 147 Ga. 242, 93 SE 406. 


61. Murray v. Hawkins, 144 Ga. 
613, 87 SE 1068; Russell v. Mohr-Weil 
Lumber Co., 115 Ga. 35, 41 SE 275. 


[a] Where by consent a case pre- 
senting issues of fact made by ex- 
ceptions to an auditor’s report is tried 
without a jury, it is not essential that 
the judge, before rendering final judg- 
ment, should, in a formal order, speci- 
fy which, if any, exceptions are ap- 
proved. Russell v. Mohr-Weil Lum- 
ber Co., 115 Ga. 35, 41 SE 275. 

: 62. Right to jury trial see Juries 
one ‘ 

63. Fisher v. Doe, 204 Mass. 34, 90 

NE 592. 


64. On report see Judgments § 180. 


65. McMillan v. Rodgers, 32 Ga. A. 
647, 124 SE 354. 


[a] Construction of particular 
verdict.—_ Where auditor found the 
amount due plaintiff to be five thou- 
sand one hundred ninety two dollars 
and nineteen cents, and on exceptions 
raising only question of credit the ju- 
ry found that credit of two thousand 
one hundred three dollars should be al- 
lowed defendant, such finding will be 
construed as finding for plaintiff in 
an amount equal to five thousand one 
hundred ninety two dollars and nine- 
teen cents less two thousand one hun- 
dred three dollars, notwithstanding 
finding that the total amount due 
plaintiff was one thousand nine hun- 
dred fifty dollars; the latter amount 
being necessarily error in calculation. 
McMillan v. Rodgers, 32 Ga. A. 647, 
124 SE 354. 

. 68. Right to jury trial see Juries 

91. 

Waiver of jury trial see Juries §§ 
BB Bay Pl leo 


67. Greenlee v. Greenlee, 150 N. C. 
638, 64 SE 7638. 


68. Enstice v. Pitman, 95 N. J. L. 
29Ly PILZ Ay 395 


Attacking objections generally see 
supra §§ 248-250. 


69. Com. v. La Fitte, 2 Sere. & R. 
106; Sherman v. Andreas, 3 Luzleg 
Reg 87. But see Kimmel v. Shank, 1 
Sere. & R. 24 (holding that a refer- 
ence of matters in dispute to certain 
persons “on whose decision, or a ma- 
jority of them, judgment to be en- 
tered by the prothonotary” is to be 


*By FRANCIS J. LUDES (§§ 354-364). 


taken to have been entered under the 
act of 1705, and no appeal lies). 

[a] Under the act of April 6, 1870, 
relative to arbitrations in’ certain 
counties, no appeal lies from the 
award. Cutler v. Richley, 151 Pa. 
195, 25 A 96; Spratt v. Raymond, 149 
Pa. 258) 24/An 292% 


[b] An attorney may enter an ap- 
peal. McKeown v. SBoudinot, 1 
Browne 150. : 

7). Thompson vy. White, 4 Serg. & 

R. 135. 
{a] Under the act of May 14, 1874, 
the court of common pleas had no 
power to review the award of a ref- 
eree. Guarantee Trust, ete., Co. v. 
Stover, 17 Pa. Dist. 684. 


71. Taggart v. McGinn, 14 Pa. 155 
(holding that irregularities in the 
proceedings, when apparent on the 
record, may be corrected by writ of 
error, but those irregularities made 
apparent by extrinsic proof can be 
corrected only by the court below); 
Allen v. Myers, 5 Rawle, 335 [foll 
Wilson v. Com., 3 Penr. & W. 531]. 


[a] An error of law committed by 
arbitrators, whose award was not ap- 
pealed from, cannot be assigned for 
error. Berg v. Moore, 7 Pa. 94. 


[b] Refusal to dismiss appeal.— 
Error does not lie on the refusal of 
the court below to strike off an ap- 
peal from an award, no final judgment 
being entered. Kendrick vy. Over- 
Street, 3 Serge. & R. 357. 


[ec] Who may grant.—Under the 
Compulsory Arbitration Act, an ap- 
plication for a writ of error should 
be addressed to the court of common 
pleas, and need not be taken to the 
Supreme court. Sheets v. Rudebaugh, 
2 Rawle 149. 


72. Ehbersoll v. Krug, 3 Binn. 528. 


73. Frantz v. Kazer, 3 Serg. & R. 
395; Zeigler v. Zeigler, 2 Serg. & R. 
286; Lewis v. England, 4 Binn. 5. 


[a] When premature.—A writ of 
error to a judgment on an award of 
arbitrators, issued and delivered be- 
fore the expiration of the time al- 
lowed for appeal, is improvident. 
Robinson v. Bulkly, 5 Rawle 227; 
Frantz v. Kaser, 3 Serg. & R. 395. 


ics Orlady v. McNamara, 9 Watts 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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not the award,’° or where the arbitrators award more 
than is due.*® No appeal lies where the parties have 
agreed that the award shall be final,’7 but such an 
agreement does not 'prevent a review of the proceed- 
ings on a writ of error,‘* unless it contains a stipula- 
tion that no exceptions may be filed to the award." 
Such an agreement must be in writing.5° Failure to 
present evidence before the arbitrators does not for- 
feit the right to appeal,*? and entering security to 
obtain a stay of execution is not a waiver of the 
right to a writ of error.®? 


[§ 355] 2. Parties. 


from the award,®? and hence a taxpayer may appeal 
from the award against a municipality. On the 
other hand one having no direct interest cannot ap- 
peal.s® A coparty may appeal alone*® or in the 
name of,’* or for,*® all. But an appeal by one of 
two or more is not an appeal for all unless such is 
clearly shown to have been the intention.*® Where 
an appeal is taken by one without the authority of 
. the other coparty there is a severance.?® Where one 
of several defendants appeals for all he cannot there- 
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Any person having a direct 
interest in the matter in controversy may appeal 
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after withdraw his appeal as to his codefendants.** 
So where one of two defendants appeals, no proceed- 
ing can be had against the codefendant pending the 
appeal.®? 

[§ 356] 3. Procedure in Taking of Appeal—a. In 
General. Filing a recognizance, paying the costs, 
and making the proper affidavit constitutes an ap- 
peal without filing a declaration of intention to ap- 
peal.°? The common pleas may make a rule requir- 
ing notice of the appeal to be given,®* and where the 
required notice is not given the appeal may be dis- 
missed.°° If a record exhibits a defective appeal, 
it cannot be cured by parol evidence of what oe- 
curred when the appeal was granted.°* Where both 
parties consent to trial, and judgment is entered for 
plaintiff, defendant cannot afterward object that the 
appeal was not properly taken.®* 

[§ 357] b. Time of Taking Proceedings. The ap- 
peal must be entered®® and the costs paid,®® and the 
recognizance filed,t within the time fixed by law 
after the day of the entry of the award on the dock- 
et,” and it is immaterial that appellant is a pau- 


‘75. Sullivan v. Weaver, 9 Pa. 223. 


76. Taggart v. McGinn, 14 Pa. 155. 


77. Watson v. Wetter, 91 Pa. 385; 
Wynn v. Bellas, 34 Pa. 160; Bing- 
ham v. Guthrie, 19 Pa. 418; Gans v. 
Drew, 2 Walk. 418; Dawson v. Condy, 
7 Serge. & R. 366; Rheem v. Allison, 
2 Serg. & R. 113; Mussina v. Hertzog, 
5 Binn. 387; Kerr v. Smith, 2 Browne 
99; Bocleau v. Phillips, 1 Ash. 92. 


[a] Nothing but an express agree- 
ment can waive the right of appeal 
from an award under a compulsory 
arbitration. McClain v. Boyer, 84 Pa. 
417. 


78. Wynn v. Bellas, 34 Pa. 160; 
McCahan v. Reamey, 33 Pa. 535; Mus- 
sina v. Hertzog, 5 Binn. 387. 


79. Sargeant v. Clark, 108 Pa. 588; 
Shisler v. Keavy, 75 Pa. 79; McCahan 
v. Reamey, 33 Pa. 535; Wightman v. 
Pettis, 29 Pa. 283; Rogers v. Playford, 
12, Pa. 181; Cunele v. Dripps, 3:Penr. 
& W. 291, 23 AmD 84; Andrews v. 
Lee, 3 Penr. & W. 99. 


80. Dawson v. Condy, 7 Serg. & R. 
366. 
81. Greenwood v. Philadelphia, 


ete, R. Co., 3 Del-Co. 415. 


82. Ranck v. Becker, 12 Serge. & R. 
412. 

83. Watson v. Willard, 9 Pa. 89; 
Huntingdon, ete., Turnpike Road Co. 
v. McAnulty, 2 Watts & S. 293; Gas- 
light Co. v. Scranton, 2 LTNS 43. 


84. Gaslight Co. v. Scranton, 2 
LTNS 43. 
85. Morris v. Garrison, 27 Pa. 266; 


Weiler vy. Leng, 13 Pa. Co. 632. 


86. Anderson v. Levan, 1 Watts & 
S. 334; Hartman v. Stahl, 2 Penr. & 
W. 223; Davison v. Clifford, 3 Pa. Co. 
452; Cresswell v. Baker, 1 Browne 
225. 

87. Bonner v. Campbell, 48 Pa. 286; 
Rush v. Good, 14 Serg. & R. 226 (hold- 
ing that if one defendant enter a rule 
for all, and after an award against 
all he appeals in the name of all, the 
appeal will be good, although no au- 
thority appear from the others, unless 
some one of the other defendants 
zcome in and deny the right of appeal- 
ing for him, and support the denial 
at least by his own affidavit). 


88. Bonner v. Campbell, 48 Pa. 286; 
Rush vy. Good, 14 Serg. & R. 226. 


[a] Mistake of officer.—One of two 
defendants requested an appeal for 


both from an award of arbitrators, 
but through a mistake of the prothon- 
otary the appeal was not entered for 
both. It was held a mistake of the 
officer, for which the court would 
grant relief. Mohrman v. Jennings, 
1 Kulp 244. 


89. Rice v. Foster, 2 Watts & S. 
58. 

[a] Parol evidence of intention.— 
In the case of an award against two 
defendants and an appeal by one, it 
cannot be made an appeal by both de- 
fendants, by parol evidence that it 
was intended to have been an appeal 
for both, unless the imperfection can 
be charged to the fraud or default of 
the officer who took the appeal. Ster- 
rett v. Ramsay, 2 Watts 91. 


[b] If one makes the affidavit and 
the recognizance is for all, the ap- 
peal will stand for all. Jones v. 
Backus,’ 114 Pa-120, 6 A. 335; Wa 
Fitte v. La Fitte, 2 Serge. & R. 107. 


90. Monohan v. Lloyd, 2 Kulp 140. 
See La Fitte v. La Fitte, 2 Sere. & R. 
107 (holding that if one of the de- 
fendants comes into court and desires 
to be severed, he may do it, and then 
the, appeal will go on in the name of 
the others). 


[a] A disavowal of an appeal from 
an award, made by one of several de- 
fendants, is in the nature of a judg- 
ment of severance, which is substan- 
tially taken when defendant disavow- 
ing comes in and desires that the ap- 
peal may be struck off. Gallagher v. 
Jackson, 1 Serg. & R. 492; Franklin 
v. Lieb, 10 Lane Bar 73. 


91. Bonner v. Campbell, 48 Pa. 286. 


92. Guhr v. Chambers, 8 Serg. & 
R. 157; Mohrman v. Jennings, 1 Kulp 
244, 

93. Jones v. Badger, 5 Binn. 461. 


[a] Failure of clerk to enter facts 
on continuance docket.—Where ap- 
pellant complies with the conditions 
essential to a valid appeal from an 
award of arbitrators, the appeal is 
not affected by the failure of the 
prothonotary to enter the facts on the 
continuance docket before the time 
for appealing expires. Flannery v. 
Susquehanna Mut. F. Ins. Co., 3 Pa. 
DIST Hii mls baecow1l so. © kulp 362. 


{[b] A justice of the peace has no 
jurisdiction to entertain and allow an 
appeal by defendant from an award 
in an action originally commenced 
and prosecuted to an arbitration and 


{award in the court of common pleas, 
nor to take a recognizance of bail on 
such appeal. By the act of assembly 
of April 14, 18384, this power is ex- 
pressly conferred upon the prothono- 
tary of the court of common pleas. 
Columbia Bank v., Blotz, LancBar 
Febr. 10, 1872. 


[ec] Entry of appeal.—Where the 
entry of an appeal was thus, and no 
more, “The plaintiff apneals; John 
Cunningham and Daniel Link tent. in 
one hundred dollars, coram William 
Sample,” it was insufficient, and the 
appeal invalid. Donaldson v. Cun- 
ningham, 13 Serge. & R. 243. 


94 Barry v. Randolph, 3 Binn. 277. 
fgert Sherborne v. Eneu, 1 Browne 
7. 
eee Shortle v. Stockton, 7 Watts 
026. 
tone Hopkins vy. Wells, 1 Chest. Co, 
98. See cases infra note 2. 
99. Necessity of paying costs see 


infra § 359. 


1. Requisites and necessity of re- 
cognizance see infra § 361. 


2. Harker v. Addis, 4 Pa. 515; 
Clark v. Wallace, 3 Penr. & W. 441; 
Sims v. Hampton, 1 Serg. & R. 411; 
Deckman v. Herald Printing, etc., Co., 
5 Pa. Dist. 357; Hampton v. Erenzel- 
ler, 2 Browne 18; Broomall v. Root, 
1 Chest. Co. 471; Upland Borough v. 
New Chester Water Co., 4 Del. Co. 
241; Brinzer v. Anderson, 2 LancLRev 
233; Mortimore v. O’Reagan, 6 Leg 
Gaz 334 (holding that where a party 
to a suit willfully retains the award 
in his own possession over twenty 
days, and files it only after applica- 
tion of the other party to court, he 
loses the right to appeal by reason 
of his own default); Arms v. Lea- 
man, 6 PaLJ 518, 4 PaLJR 84; 
v. Lake, 2 Phila. 245. 


[a] Entry of appeal nunc pro tunc. 
—Where a defendant, against whom 
an award had been made, applied to 
ithe prothonotary, on the last day al- 
lowed for an appeal therefrom, after 
night and shortly after the office was 
shut, to enter an appeal, and the pro- 
thonotary then refused to enter the 
appeal, it was the duty of the court 
at the next term to have ordered the 
appeal to be entered at the time of the 
avplication nune pro tune. Clark v. 
Wallace, 3 Penr. & W. 441. 


[b] Amendment nunc pro tunc.— 


Smaltz 
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per.® 


peal.® 


whose use the action is brought.*® 


Where appellant omitted to comply 
with requirements in an essential 
feature, the appeal cannot after such 
time be amended nunc pro tunc to 
supply the omission. Dale v. Elder, 
10 Pa. Cas. 458, 14 A 258. 


[ce] Effect of fraud.—Residuary 
legatees will be allowed to appeal 
from an arbitrator’s award, although 
the time of appeal has passed, when 
the award and judgment thereon were 
permitted to be obtained by the fraud 
of the executors. Broomall v. Root, 
1 Chest: Co. 471. 


[d] . Effect of agreement.—An ar- 
bitrator’s unperformed agreement to 
notify party when the award was filed 
is no legal excuse for failure to ap- 
peal within the statutory period, so 
as to permit entry of the appeal nunc 
pro tune, the opposite party having 
in no way contributed to the prevent- 
ing of the appeal. Kaier Co. v. Ste- 
vens, 9 Kulp 520. 

[e] When time begins to run.— 
The contention that the twenty days 
allowed by law for an appeal from an 
award does not begin to run until the 
defeated party has notice of the entry 
of the award is untenable, there being 
no provision in the statute for notice. 
Deckman v. Herald Printing, etc., Co., 
bubasqsDist: 3575071 Pa., Co. 507, 


Wen Finkle v. Rosback, 10 Pa. Co. 
6. 


4 Schrenkeisen v, Kishbaugh, 162 
Pas 45, 29) A 2:84. 


, 5. Mayes v. Jacoby, 8 Serg. & R. 
26. 


6. Smaltz v. Lake, 2 Phila. 245. 


[a] Under a prior statute requir- 
ing an appeal to be entered within 
twenty days after the entry of the 
award, there was a conflict of author- 
ity (1) one case holding that the day 
of entry was included within the 
twenty days (Hampton v. Erenzeller, 
2 Browne 18); (2) and another case 
holding that it was not included (Sims 
v.. Hampton, 1 Serg. & R. 411). 


{[b] Writ of error.—Hither the day 
of filing the award or the day of fil- 
ing the writ of error is excluded in 
computing the twenty days within 
which a writ of error is not permitted 
on an award of arbitrators. Frantz 
v. Kaser, 3 Sere. & R. 395. 


7 Dale v. Elder, 10 Pa. Cas. 458, 
14 A 258. 

[a] “Firmly.”—The affidavit must 
contain the word ‘firmly,’ or some- 
thing equal to it in substance, as 
“verily.” ‘Thompson v. White, 4 Serg. 
ie 135; Bradley v. Eccles, 1 Browne 

[b] Time for amendment.—An af- 
fidavit which states that affiant “be- 
lieves that injustice has been done 
him,” omitting the word “firmly,” 


However, the court has power to stay the run- 
ning of the statutory period during the pendency of 
a rule for an appeal in forma pauperis.* 
may be waived by laches in moving to quash the ap- 
Under a statute requiring an appeal to be 
entered within twenty days after the day of entry 
of the award, the day of entry of the award is to be 
excluded in computing the twenty days.°® 

.[§ 358] c. Affidavit or Oath. The appellant must 
make oath or affirmation that “it is not for the pur- 
pose of delay such appeal is entered but because he 
firmly believes injustice has been done. 
fidavit need not be in writing,® and may be made by 
an agent,® attorney,?° one of two or more joint ap- 
pellants,!? a nominal party,1? or by the party to 


REFERENCES 


The delay 


other county.** 


YT 


The af- 
General. 


A sequestrator 


cannot be amended after the time for 
appeal has expired. Yerger v. Grif- 
fith, 1 Chest. Co. 260. 

[c] Rule applies to appeals by mu- 
nicipal corporations.—Under the act 
of June 16, 1836, requiring the party 
appealing from an award of arbitra- 
tors to file an affidavit that the appeal 
is not for the purpose of delay, but 
because injustice is firmly believed to 
have been done, a municipal corpora- 
tion so appealing must file such affi- 
davit, although by virtue of another 
section of the statute the municipal- 
ity is not required to pay costs or en- 
ter into recognizance. Monaghan v. 
Philadelphia, 28 Pa. 207; -Watson v. 
Chester, 2 Del. Co. 382. 

8. Ross v. Dysart, 24 Pa. 395; Wat- 
son v. Chester, 2 Del. Co. 382; Lau- 
man v. Farmers’ Bank, 1 Woodw. 283; 
Treichler v. Bower, 1 Woodw. 219. 

9. Wickizar v. Blair, 7 LuzLegReg 
153, 9 PittsbLegJNS 7; Lauman v. 
Farmers’ Bank, 1 Woodw. 283. 

10. Anderson vy. Filter, 3 Serg. & R. 
1; Montgomery v. Nicholas, 9 Lanc 
Bar 49. 

11. Bensell v. Boy'd, 2 Miles 296. 

12. Dale v. Oliver, 2 Browne 91. 

T2eOon wave uWias Meares, Ins... Co, 
Brightly 64, 3 PaLJ 303 (holding that 
the cestui que use is competent to 
make the affidavit). 

14. Huntingdon, ete., Turnp. Road 
Co. v. McAnulty, 4 Watts & S. 293. 


15. Gakel v. Gletz, 9 LancBar 6. 
hos Davison v. Clifford, 3 Pa. Co. 

17. Duffie v. Black, 1 Pa. 388. 

18. Pottsville v. Curry, 32 Pa. 443; 


Morahan v. Osthaus, 2 Pa. C. Pl. 224; 
Treichler v. Bower, 1 Woodw. 219. | 


[a] Depositions may be taken, to 
aid ambiguous language of the rec- 
ord, to show that the oath was made. 
Lauman v. Farmers’ Bank, 1 Woodw. 
283, 

eee Shortle v. Stockton, 7 Watts 
526. 

20. Beidman sv. 

Rawle 334. 


p ale Costs generally see Costs 15 C. 
iste 
22. See statutory provisions. 


[a] Accrued costs include only 
such as are taxable by virtue of some 
statute or agreement of the parties. 
Flannery v. Susquehanna Mut. F, Ins. 
€o., 15 PaniCow lebywe koulp: 3625 


[b] Questioning validity of costs. 
—Where a party wishes to question 
the validity of the costs, the prothono- 
tary must be requested to tax the 


Vanderslice, 2 


eorte McCulla v. Opple, 1 Pearson 
0. 
{c] Prima facie evidence of 


[§§ 357-359 


may make the oath on an appeal from an award 
against a turnpike company.** 
be made before a justice of the peace,?® or a deputy 
prothonotary,!® or even before an alderman in an- 


The affidavit may 


Failure of the officer to attest the 


jurat does not invalidate the affidavit where the rec- 
ord shows that the oath was taken;18 but where such 
fact is not shown by the record the defect cannot 
be supplied by parol evidence.+® 
of appealing without an affidavit is waived by the 
other party taking the costs out of court.?° 

[§ 359] d. Payment of Fees or Costs*‘—(1) In 
The appellant or his agent or attorney 
must pay all the costs that have acerued in the suit 
or action”? and payment of such costs is a condition 


The irregularity 


amount.—The taxation of costs by the 
prothonotary is only prima facie evi- 
dence of the amount. Wise v. Penn- 
sylvania Hard-Vein Slate Co., 3 Pa. 
Dist. 564. 


[d] Medium of payment.—(1) The 
payment must be in money and not 
by check or draft. Walker v. Gra- 
ham, 74 Pa. 35; Carr v. McGovern, 
66 Pa. 457; Lagen v. Cadwell, 1 Walk. 
175; Ellison v. Buckley, 42 Pa. 281; 
Morris v. Sickler, 3 Kulp 167; Hop- 
kins v. Frothingham, 2 LackLegN 133; 
Burns v. Smith, 2 LackLegN 78; Rich- 
ter v. Cummings, 1 LegChron 49. (2) 
However, where a check is given and 
paid within the twenty ‘days the ap- 
peal will not be dismissed. Rice v. 
Constein, 89 Pa. 477 (extraneous evi- 
dence inadmissible to show payment 


by check); Flannery v. Susquehanna 
Mut Bivins aicoy tomb ane OO. ke oumEn 
Kulp 362. (3) Nor where, although 


the check is not paid within the twen- 
ty days, the prothonotary accepts and 
treats it as a payment in cash. Wil- 
son v. Getty, 10 PittsbLegJNS 128. 
See also Burns v. Smith, 180 Pa. 606, 
37 A’ 105) holding’ that an appeal 
should not be stricken off for non- 
payment of costs within the pre- 
scribed twenty days, where appellant’s 
check, given to the prothonotary six- 
teen days before expiration of the 
time, was good, and known to the 
prothonotary to be so, and was ac- 
cepted by him in payment without 
objection, but was not presented for 
payment or deposited for collection). 
(4) The fact that the prothonotary 
receives payment of costs on appeal 
in the shape of a draft, which, on 
the same day, without his indorse- 
ment or provision for recourse to him, 
was cashed by a bank, is not a ground 
for dismissing the appeal. Delong v. 
Allentown R. Co., 1 Woodw. 191 [dist 
Ellison v. Buckley, 42 Pa. 281 (where 
appellant paid only a part of the 
costs, and gave the deputy of the 
prothonotary a note for the balance, 
which note was not paid off until the 
day when a rule was taken to strike 
off the appeal)]. (5) Payment partly 
in cash and partly by the filing of re- 
ceipts of the witnesses of the oppo- 
Site party is not sufficient. Carr v. 
McGovern, 66 Pa. 457; Lewis v. Sign- 
or, 3 Pa. Dist. 455; Myers v. Brown, 
(Pa. ees “PIS TSS a Richterk via @unnm 
mings, 1 LegChron 49. (6) Nor is 
the filing of a release of witness’ 
fees for a portion of the costs and 
payment of the remainder in cash. 
Dall v. Norris, 2 Pa. Co. 666. (7) But 
the costs may be paid to the parties 
entitled to receive them instead of 
paying them to the prothonotary. 
Schrenkeisen v. Kishbaugh, 162 Pa. 
45, 29 A 284. (8) The prothonotary 
cannot charge the costs against ap- 
pellant’s attorney (Carr v. McGov- 
ern, 66 Pa. 457; Lagen v. Cadwell, 1 
Walk. 175); (9) although at the 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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precedent to the right to appeal,?* and such payment 
must be made within twenty days after the entry 
When all the costs taxed at the 
time of the appeal are paid and afterward more costs 
appear to be due, the appeal will not be struck off ;?° 
the remedy being an order for payment which the 


of the award.?4 


court may enforce by attachment.?° 


not apply, however, to appeals by an executor or ad- 
ministrator?® or other person suing or sued in a 
representative capacity,?® nor to appeals by a mu- 
Taking the costs 
out of court after an appeal waives any defect or 


nicipal®® or publie corporation.*? 


irregularity in the appeal.?? 


[§ 360] (2) Proceedings in Forma Pauperis.?? 
Where leave is granted by the court,?* an appeal in 
forma pauperis may be taken by a party providing 
the rule to arbitrate was not taken out by him,*° 


time of such charge the prothonotary 
was owing the attorney a balance ex- 
ceeding the amount of such costs (La- 
gen v. Cadwell, supra). 


23. Schrenkeisen v. Kishbaugh, 162 
Pa. 45, 29 A 284; Schneider v. New 
York, ete., Gas.,..etc., Co., 98 Pa. 470; 
Rice v. Constein, 89 Pa. 477; Palmer 
v. Wilkinson, 73 Pa. 339; Carr v. Mc- 
Govern, 66 Pa. 457; Merrit v. Smith, 
2 Pa. 161; Walter v. Bechtol, 5 Rawle 
228; Wise v. Pennsylvania Hard-Vein 
Slate Co., 3 Pa. Dist. 564; Dall v. 
Norris, 2 Pa. Co. 666; Morris v. Sick- 
ler, 3 Kulp 167; Columbia Nat. Bank 
v. Bletz, 8 LancBar 53, 5 LuzLegRec 


219; Crider v. Sheetz, 2 LancBar No. 
19 p 1; Flannery v. Wise, 2 Woodw. 
431; Lutz v. Weidner, 1 Woodw. 385; 


“tae bach v. Patterson, 6 YorkLegRec 


[a] Exception to rule.—Where 
plaintiff in an original action in the 
common pleas, in which the amount 
is within the justice’s jurisdiction, en- 
ters a rule to arbitrate, defendant may 
appeal from the award without pay- 
ment of costs. Kerbaugh v. Curry, 2 
Phila. 206. 

[b] The arbitration acts of 1870 
and 1873 being silent as to costs on 
appeal, an appeal from the award 
of a legal arbitrator lies without pay- 
ment of costs. Walbridge v. Barhite, 
TPA. Co. 7353. 

[ec] Charge not manifestly taxable. 
—wWhere there is no dispute as to the 
facts and it appears from the record 
itself that a charge is not manifestly 
taxable as costs, the appeal will not 
be quashed because of nonpayment. 
Flannery v. Susquehanna Mut. F. Ins. 
Gonnld: bacon 185,70 Kulpr3s62. 


[ad] Where the record shows that 
all costs have been paid, the appeal 
will not be struck off, because of a 
subsequent alteration of the record, 
without notice to appellant, by which 
the contrary appears. Fisher v. Penn- 
sylvania R. Co., 126 Pa. 293, 17 A 607. 


[e] Direction as to application.— 
Where appellant is required to pay 
the costs as a condition precedent, the 
fact that the officer was directed to 
keep the money in his hands, and not 
to pay it over to the opposite party, 
is not a sufficient reason to quash the 
appeal; the direction being a nullity. 
McCulla v. Opple, 1 Pearson 150. 


[f] Waiver.—An appeal will not 
be quashed on the ground that costs 
were not paid where three terms have 
passed and issue has been joined be- 
tween the parties. Brown vy. Jones, 
7 Watts 433. 


{g] Cross appeals.—Where, after 
one of the defendants has appealed 
from the award of arbitrators, pay- 
ing all the costs, plaintiff appeals, but 
refuses to pay any costs, his appeal 
will be dismissed as to the defendants 
not appealing. Peterson v. Pennsyl- 


REFERENCES 


defense as the 
terms.*1 


The rule?’ does 


[§ 361] e. Recognizance. 
ter into a reeognizance,*” which must be in the form 
prescribed by statute,** although the precise lan- 
guage of the statute need not be used.*# 
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but such an appeal will not be allowed where the 
party has financial means,?* nor where appellant’s 
coparties are able to pay.*? 
tion must be given,*® and evidence must be produced 
to show poverty.*® 
inquire whether the party has a cause of action or 


Notice of the applica- 
On the hearing the court may 
case may be,#® and may impose 


The appellant must en- 


However, 


the United States,*° a municipality,*® and an execu- 


vania R. Co., 195 Pa. 494, 46 A 112. 


24. See supra § 357. 
25. Palmer vy. Wilkinson, 73 Pa. 
339; Williams v. Hazlep, 14 Pa. 157; 


Stewart v. Jewell, 11 Serge. & R. 359; 
Fraley v. Nelson, 5 Serg. & R. 234; 
Baizley v. McGinty, 28 Pa. Co. 1; 
McKeown vy. Boudinot, 1 Browne 150; 
Flannery v. Wise, 2 Woodw. 431. 


26. Palmer v. Wilkinson, 73 Pa. 
339; Carr v. McGovern, 66 Pa. 457; 
Williams vy. Hazlep, 14 Pa. 157; Fra- 
ley v. Nelson, 5 Serg. & R. 234; Flan- 
nery v. Wise, 2 Woodw. 431. 

27. See supra text and note 23. 


28. Murray v. Sharp, 72 Pa. 360; 
Foulk v. Brown, 2 Watts 209; Insur- 
ance Co. of Pennsylvania v. Hewes, 5 


Beats 508; Grambs v. Lynch, 3 LTNS 
00. 
29. Morss v. Gritmann, 10 Phila. 


573 (assignee in bankruptcy). 


30.' Pottsville v. Curry, 32 Pa. 443; 
Swartz v. Middletown School Dist., 21 
Pa. Co. 175; Wagenhurst v. Delaware 
Mp 4) as OOo soy oC HUeSter Citys: Ve 
Wheaton, 1 Del. Co. 3. 

31. Robinson v. Jefferson County, 
6 Watts & S. 16 (county); Mercer v. 
Dyberry School Dist., 4 Pa. Co. 530 
(school district). 


32. Good v. Royal Ins. Co., 4 Lanc 
Bar Febr. 1, 1873. 

33. Necessity of entering into a re- 
cognizance see infra § 361 note 42 [d]. 


34. Wendell v. Simpson, 7 WklyN 
Cas 31. 
35. Hime v. Meadville, 33 Pa. Co. 


146; Cowan v. Chester, 2 Del. Co. 234. 


36. Ashcraft v. Mathewson, 5 Pa. 
Co. 80. 

37. Grant v. Barton, 2 LTNS 197. 

38. Dorman v. McGovern, 2 Leg 
Rec 223. 

39. Farrell v. Donaldson, 18 Pa. 


Dist. 698; Boyer v. Winters, 3 Kulp 
29. 
40. Greenwood v. Philadelphia, etc., 


R. Co.,; 5 Pa. Co. 245, 3 Del. Co. 415. 


41. Greenwood v._ Philadelphia, 
eLCurRas Cond ba. Oo. 245, 3 Del. ‘Co. 
415. 


42. See statutory provisions. 


[a] A sequestrator may enter in- 
to the recognizance on an appeal from 
an award against a turnpike compa- 
ny. Huntingdon, ete.; Turnp. Road 
Co. v. McAnulty, 4 Watts & S. 293. 


{b] An attorney who is a stock- 
holder in an appellant corporation is 
not within the spirit of the rule of 
court which forbids an attorney to 
become bail without leave of court 
specially granted. Wise v. Pennsyl- 
vania Hard-Vein Slate Co., 3 Pa. Dist. 
564. 


[c] An agent may give a recogni- 


tor or administrator acting as such*? are relieved 
from the duty of filing a recognizance or giving se- 
eurity for costs. 1 
required to give security for costs.48 


So a private corporation is only 


The appellant. 
zance. McKeown v. Boudinot, 1 
Browne 150. 


[ad] Allowing an appeal in forma 
pauperis (1) does not relieve appel- 
lant from entering into a recogni- 
zance (Noyes v. Brooks, 174 Pa. 632, 
34 A 285, 450; Richardson v. Caledoni- 
an Ins. Co., 23 Pa. Co. 96; Everhart v. 
Tomsha, 4 Kulp 376; Gorman v. Falk- 
ler, 2 Pearson, 316); (2) but there is 
authority to the contrary (Greenwood 
v. Philadelphia, etc., R.-Co., 5 Pa. Co. 
245, 3 Del. Co. 415; Cowan v. Ches- 
ter, 2 Del. Co. (Pa.) 234; Hausman 
v. Frey, 2 Montg. Co. 13; Wendell v. 
Simpson, 1 WklyNC 31). 


43. Ross v. Dysart, 24Pa.. 3955 
Shuff v. Morgan, 7 Pa.'125 (holding 
that a recognizance by an appellant 
from an award, since the statute of 
1845, with the condition prescribed 
by the statute of 1836, is void); Ayres 


v. Fisher, 14 Serge. & R. 112; Bolton 
v. Robinson, 13 Serg. & R. 193; Wit- 
Clarke 


man v. Ely, 4 Serg. & R. 260; 
v. McAnulty, 3 Serge. & R. 364. 


ances Witman v. Ely, 4 Serg. & R. 
45. 
348. 
46. Wagenhurst v. Delaware Tp., 
4 Pa. Co. 533; Chester City v. Whea- 
ton. 1 Del. Co. 3; Rose v. Lancaster, 
5 LegOp 48. 


47. Murray v. Sharp, 72 Pa. 360; 
Foulk v. Brown, 2 Watts 209; In- 
surance Co. of Pennsylvania v. Hewes, 


U. S. v. Barber, 17 Serg. & R. 


5 Binn. 508; Grambs v. Lynch, 3 LT 
NS 200. 
[a] Where sted on their personal 


promise, however, although named as 
executors, they cannot appeal with- 
out entering into a recognizance. 
Pugh v. Ottenkirk, 3 Watts & S. 170; 
Masterson v. Masterson, 5 Rawle 137. 


48. See cases infra this note. 


[a] Statutory provisions.—(1) Un- 
der the statute of 1809, a corporation 
was not required to enter into a re- 
cognizance (Carpentier v. Delaware 
Ings; ;C€o,,..2 Binn. 264), (2) but under 
the acts of 1816 and 1836, the rule was 
otherwise (Schuylkill Nav. Co. v. 
Thomas, 13 Serge. & R. 431). (3) Un- 
der the statutes of 1845 and 1850, it 
is held that bail absolute need be giv- 
en for costs only. Erhard v. Clear- 
field Creek Coal Co., 5 Pa. Dist. 611; 
O’Connell v. New York, etc., R. Co., 5 
Pa.c Dists. 105, 177 Pa. Co./125;, Contair 
v. Stoddard Coal Co., 31 Pa. Co. 369; 
Rush v. Home Mut. Life Assoc., 4 Pa. 
Co. 523; Throop v. Susquehanna Mut. 
F. Ins. Co., 2 Pearson 306; Good v. 
Royal Ins. Co., 4 LancBar Febr. 1, 
1873; Erie, etc., R. Co. v. Atlantic, etc., 
R. Co., 3 Pittsb. 232; Rush v. Life As- 
soc., 1 Wilcox 138. Contra, Pinks y. 
Rimersburg Gas Co., 18 Pa. Co. 339; 
Catasauqua Mfg. Co. v. Leigh Car 
Mfg. Co., 14 Phila. 644, 
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need not join in the recognizance with his surety,*® 
although his so joining does not invalidate the recog- 
nizance.°° The recognizance may be taken before 
a deputy prothonotary,®! or before the commission- 
er of bail in the supreme court,®* and the time for 
filing bail may be extended for good cause.°* Notice 
of giving the recognizance must be given by appel- 
lant.54 "There after the bail must justify where ob- 
jected to,°® and the justification must be in the pres- 
ence of the opposing party.°® If the recognizance 
is defective, the proper remedy is to rule appellant 
to perfect his bail or have his appeal dismissed,°? 
and quashing the appeal without first taking such a 
rule is improper.°® Objections to the recognizance 
may be waived by failure to promptly object there- 
to,°® or by the aets of appellee such as filing a dece- 
laration.®° 

[§ 362] 4. Supersedeas.* 
supersedeas.°? 


[§ 363] 5. Procedure on Appeal—a. In General. 
The trial is de novo,®* and hence the party is not 
bound by his coneessions before the arbitrators.°+4 
Where a party has not filed the requisite pleadings 


The appeal acts as a 
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on appeal, summary judgment may be entered against 
him in accordance with a rule of court.®° Plaintiff 
may amend his pleadings where no new cause of 
action is introduced,®* and defendant may amend his 
plea where no material change in the defense is 
made.®7 An award of no cause of action makes an 
affidavit of defense unnecessary.°*® And where de- 
fendant appeals and makes affidavit that the appeal 
is not taken for delay, judgment cannot be entered 
for want of an affidavit of defense.°® The award is 
not admissible as evidence,‘° nor is evidence impeach- 
ing the character or conduct of the arbitrators.7+ 
So, by statute, documentary evidence withheld from 
the arbitrators is not admissible.7? Plaintiff can- 
not submit to a voluntary nonsuit, in the absence of 
special circumstances,** and on the allowance of a 
nonsuit the award falls..* Where defendant ap- 
peals, plaintiff may recover on a cause of action not 
mentioned before the arbitrators when the evidence 
is admissible under the original pleadings.*? 


[§ 364] b. Dismissal, Withdrawal, or Abandon- 
ment. The appeal’® or writ of error?’ may be dis- 
missed where taken in violation of a written agree- 


Bak Boyce v. Wilkins, 5 Serg. & R.| 349; Davison v. Clifford, 3 Pa. Co. 452. am dank of SeeeO ee and es 
329; Montgomery v. Nicholas, 9 Lane ' . ; 292 . 436, 15] entered judgment for want of suc 
Bar 49; Wilbur v. Bemy, 2 LegRec]| a aa eae yee Re, ees & R.| affidavit. It was held that such judg- 
225; Arms vy. Leaman, 6 PaLJ 518, 4] 349- Davison v. Clifford, 3 Pa. Co. 452.| ment should be stricken off; plain- 
PaLJR 84. So Clarke “ Memnulty a Sines tifts not having filed - Cour ae ane 
a < a HB : s . claim pursuant to rule a oc 
See ea, apa Ge nd Seis Furies, BPlE, © | Go. ibotma masa aN 
452. 7 ‘ s ae tyro cg ee ey cee 66. Getty _v. Shearer, 20 Pa. 12; 
2 } ‘ Z - Reeside v. Hadden, 12 Pa. 243; Me- 
52. Jones v. Badger, 5 Binn. 461. [a] The bail may be dispensed | chanics’, etc., Ins. Co. v. Spang, 5 Pa. 
53. Stone v. Eisman, 1 LTNS 123.| With altogether, and suffering a term] 113; Robinson v. Taylor, 4 Pa. 242; 
: ‘ to pass without objection on the part] Winder vy. Northampton Bank, 2 Pa 
(£4, Dilworth v. Jones, 1 Browne) of appellee dispenses with it. Sny-| 446: Reitzel v. Franklin, 5 Watts & 
318. der v. Zimmerman, 1 Penr. & W. 293.| 9, 33; Tryon v. Miller, i Whart. 11; 
55. Means v. Trout, 16 Serg. & R. Motion to compel amendment. Fairchild v. Dennison, 4 Watts 258. 


349 Golding that if the recognizance 
given on appeal from the award of 
arbitrators be defective, appellant 
should be called on to perfect bail 
within a given period, or, in default 
thereof, to have his appeal dismissed) ; 
Jones v. Badger, 5 Binn. 461 (holding 
that the rule of court requiring bail 
to justify in open court, either by affi- 
davit made before a commissioner, or 
one of the judges, does not apply to 
bail on appeal from an award of ar- 
bitrators). 


[a] Practice.—(1) The bail on an 
appeal from the award of arbitrators, 
under the Compulsory Arbitration 
Act, is not subject to the practice in 
reference to special bail. When ap- 
pellee is dissatisfied with the bail, his 
course is to apply to the court for a 
rule for additional bail, and the opin- 
ion of the court that the bail is suffi- 
cient is conclusive. He cannot treat 
it as a nullity, and issue execution. 
Snyder v. Zimmerman, 1 Penr. & W. 
293. (2) Where bail on an appeal 
was entered within sixteen days, and 
no exception was taken until seven 
days afterward, and, aS soon as ap- 
pellant knew of the exception, he of- 
fered unexceptional additional bail, 
which the opposite party refused to 
receive, but issued an execution, it 
was held that the execution was er- 
roneous. Davis v. Black, 12 Serg. & 
R. 327. 

[b] Where an attorney improperly 
becomes bail for an appeal from an 
award of arbitrators, the appeal is 
not void; and appellant ought to 
have a reasonable time, after objec- 
tion made, to enter proper bail. Short 
v. Rudolph, 1 Pittsb. 50. 


Bes Havelin v. McFall, 1 Browne 
30. 
57. Kerr v. Martin, 122 Pa. 436, 15 


A. 860; Means v. Trout, 16 Serge. & R. 


[b] 
—A defect in a recognizance is waived 
by appellee’s omission to rule appel- 
lant to amend it. Walter v. Bechtol, 
5 Rawle 228. 


60. Cameron v. Montgomery, 13 
Serge. & R. 128; Zeigler v. Fowler, 3 
Serg. & R. 238. 


61. Supersedeas generally see Su- 
persedeas [37 Cyc 596]. 


G62. Sterrett v. Ramsay, 2 Watts 91 
(holding that in the case of an appeal 
by one of two defendants against 
whom an award was made, a fieri fa- 
cias shall not issue against defendant 
who did not appeal, until the determi- 
nation of the appeal by the other de- 
fendant); Monaghan v. Ferry Co., 9 
WklyNC 368. See Wray v. Tammany, 
13 Pa. 394 (holding that an attach- 
ment execution under the statute of 
June 16, 1836, is in Substance, if not 
in form, an execution, and cannot is- 
sue on an award of arbitrators, be- 
fore the expiration of the twenty days 
allowed for appealing); Church v. 
Finn, 1 LackLegN 113 (holding that 
while an appeal is pending a party is 
precluded from further proceedings 
under the statute). 


63. Allum vy. Carroll, 67 Pa. 68. 


[a] 
bitration.—A new trial was granted 
because the counsel, on trial of an 
appeal, stated to the jury that the ar- 
bitrators had decided in favor of his 
client. Hyslop v. Crozier, 1 Miles 
267. 


64. Pedan v. Hopkins, 13 Serg. & 
R. 45. 

65. Green v. Hallowell, 9 Pa. 53; 
Sharff v. Stump, 2 Woodw. 441. 


[a] Failure to file affidavit of de- 
fense.—Defendant having appealed 
from an award by default, plaintiff 
entered rule on defendant to file his 


Statements as to result of ar- | 


67. Union Type Fdy. v. Kittanning 
Ins. Co., 138 Pa. 137, 20 A 841; Keeler 
v. Vantuyle, 6 Pa. 250. 


68. Gregg v. Meeker, 4 Binn. 428. 
a Lusk v. Garrett, 6 Watts & S. 

70. Humphreys v. Kelly, 4 Rawle 
305; Stryker v. Ross, 7 Pa. Cas. 452, 
11 A 510. 


mee Bell v. Hamilton, 1 Browne 

72. Pearce v. Theological Semi- 
nary, 2 Watts 340; Barclay v. Hughes, 
1 Miles 19. 


[a] Voluntary act.—(1) Appellant 
from an award cannot produce on the 
trial any books or papers which he 
withheld from the arbitrators, but, 
to come within the provision, he must 
have had the evidence in his actual 
possession at the time of the arbitra- 
tion, and he must have voluntarily 
withheld it. Brisbane v. Mitchell, & 
Serge. & R. 423; Estanson v. Dupuy, 2 
Browne 100. (2) Papers are volun- 
tarily withheld only where a call has 
been mace on the party to produce 
them. Barclay v. Hughes, 1 Miles 19. 


73. Girard Bank vy. Schuylkill 
Bank, 8 Watts & S. 242. 


74. Dubois v. Bigler, 95. Pa. 208. 
; ee McConnell v. Micheltree, 4 Pa. 
Rt 


76. Watson v. Wetter, 91 Pa. 385; 
Wynn v. Bellas, 34 Pa. 160; Bingham 
v. Guthrie, 19 Pa. 418; Gans v. Drew, 
2 Walk. 418; Rheem y. Allison, 2 Serg. 
& R. 113; Mussina v. Hertzog, 5 Binn. 
387; ‘Kerr v. Smith, 2 Browne 99; Bo- 
cleau v. Phillips, 1 Ash. 92. 


77. Sargeant v. Clark, 108 Pa. 588; 
Shisler v. Keavy, 75 Pa. 79; McCahan 
v. Reamey, 33 Pa. 535; Wightman v. 
Pettis, 29 Pa. 283; Rogers v. Play- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ment that the award shall be final and without ap- 
peal or exception,’® or where the appeal is filed in 
the wrong court.*® An appeal will be dismissed 
where the surety justifies in the absence of the op- 
posing party and without giving any notice,’°® and 
where an appeal is dismissed for failure of the bail 
to justify, the appeal will not be reinstated after 
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the lapse of several years where appellants have not 
exercised due diligence.*! | Where the sole surety is 
an improper person, the remedy is not to move to dis- 
miss the appeal, but to require appellant to perfect 
his bail within a specified time.8* When an appeal 
is withdrawn the award becomes an absolute judg- 
ment. > 


XI. COMPENSATION OF REFEREES* 
[By Francis J. Lupss] 


[§ 365] A. Right to Compensation. A referee is 
entitled to a fair and reasonable compensation for 
his services,*®> even though express provision is not 
made therefor by statute.2® The right is not de- 
pendent on the solvency of the successful party,®? 
nor on the ability or willingness of the attorney of 
that party to pay,®® nor is it affected by the fact that 
the court on appeal disagrees with the conclusions 
reached by the referee.®® 


Judge acting as referee. Unless expressly author- 
ized by statute, however, a judge cannot even by con- 
sent of the parties refer a cause to himself as ref- 
eree, with a stipulation for and followed by an ac- 
tual payment of fees to him under color of services 
as referee.°° 


Rendition of services. The actual presence of the 
referee is required as a condition precedent to the 
allowance of any fee for the hearing of a matter 
referred to the referee.®! 

Death of referee. No fee is recoverable where the 
referee dies before the completion of the reference, 


ford, 12) Pa, 18; (Cuncle vy. Dripps; 88. - 

3 Penr. & W. 291, 23 AmD 84;.An-| 290, 72 NYS 615 

drews v. Lee, 3 Penr. & W. 99. 89. Cohen v. 
78.- Agreement not to appeal see} Div. 439, 


Russell v. Lyth, 66 App. Div. 


Rothschild, 183 App. 
LTO BSINDY SSE ios; 


so that all that was done by him goes for nothing, 
and no advantage accrues therefrom to either party,°? 
but where the reference is properly all one, his fees 
may be allowed on the coming in of his successor’s 
report.°% 

Failure or neglect to file report. Failure to file 
a report within the time fixed by statute may preclude 
the right of the referee to recover any fees,** al- 
though in some jurisdictions it is sufficient if the 
report is filed before notice by either party of an 
election to terminate the reference,®® and it is only 
where such election is exercised,®®.or where the sery- 
ices become valueless by reason of some culpable neg- 
lect of the referee,®’ that he forfeits or loses his fees. 
Conversely, where the referee has timely filed his 
report, he may recover his fees.°° 


[§ 366] B. Time When Right to Fees Accrues. 
Ordinarily a referee’s right to fees does not accrue 
until he has completed the reference and filed or 
delivered his report.2® _However, the making, de- 
livery, or filing of the report is a condition precedent 


op, 24 NYS 888, 30 AbbNCas '296. 
[ec] Where a stenographer’s fees 
were to be included in the referee’s 


Russell v.| fees, a forfeiture of the referee’s fee 


Supra § 354. 


79. In re Lehigh Tp. Auditors, 20 
Pare Diste59: 


Ae Havelin v. McFall, 1 Browne 
Hise Rau v. Ott, 1 Lehigh ValLR 

82. See supra § 361 text and notes 
57, 58. 

83. Swan v. Scott, 11 Sere. & R. 
TSS: 

84. Fees: 
Of: 

Arbitrators see Arbitration and 


Award §§ 431-435. 
Master in equity see Equity § 752. 
Referee: 
Appointed in partition suit see 
Partition § 562. 
Appointed to sell real estate see 
Judicial Sales § 39 note 87 [b]. 
a eet aie see Bankruptcy § 


Stenographer see Stenographers. 
Taxable as costs see Costs §§ 238, 245. 


Improper action respecting fees as 
ground for setting aside report see 
Supra § 284. 


85. Keithley v. Stevens, 142 Ill. A. 
406 [aff 238 Ill. 199, 87 NE 375, 121 
AmSR 120]; Parker’s App., 61 Pa. 
478; Porter’s App., 30 Pa. 496; Hu- 
ber’s Est., 5 Pa. Dist. & Co. 124. 


86. Fitzsimmons’ App., 4 Pa. 248 
(holding that auditors are entitled to 
fees for distributing a fund paid into 
court, although such fee is not ex- 
pressly authorized by statute); Hu- 
ber’s Hst., 5 Pa. Dist. & Co. 124. 


Power of court to fix see infra § 369. 


87. Russell v. Lyth, 66 App. Div. 
290, 72 NYS 615. 
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Lyth, 66 App. Div. 290, 72 NYS 615. 
90. Hills v. Passage, 21 Wis. 294. 


91. Shultz v. Whitney, 9 AbbPr (N. 
Y.)) 71, 17 How Pr Aya; 


[a] Charge for services of third 
person.—A referee, it has been held, 
is not entitled to charge for services 
of a third person before whom the 
parties by stipulation agree to pro- 
ceed with the reference in the ref- 
eree’S absence. Shultz v. Whitney, 
9 AbbPr (N. Y.) 71, 17 HowPr 471. 


92. Hebard v. New York, 137 App. 
Div. 752, 122 NYS 628. 


93. Winnebago County v. Dodge 
County, 125 Wis. 42, 103 NW 255. 


94. “Bottome v. Neeley, 124 App. 
Div. 600, 109 NYS 120 [aff 54 Misc. 
258, 104 NYS 429, and aff 194 N. Y. 
575 mem, 88 NE 1115 mem]; Keeler 
v. Bell, 48 Misc. 427, 95 NYS 841; 
Douglas v. Smith, 65 Hun ai abs) NYS 
630; Foster v. Bryan, 16 AbbPr (N. 
Y.) 396, 26 HowPr 164: Honet v. God- 
fried, 3 Kulp (Pa.) 10. 


[a] Offer to deliver report on pay- 
ment of fees is a sufficient delivery 
(1) so as to prevent the forfeiture 
of fees declared by statute (Geib v. 
Topping, 83 N. Y. 46; Morrison v. 
Lawrence, 2 HowPrNS [N. Y.] 74; 
Thornton y. Thornton, 66 HowPr [N. 
Y.] 120; Cornelius v. Barton, 24 Hun 
140), (2) but is not a sufficient deliv- 
ery so as to prevent termination of 
ite, Sa by notice (see supra § 
Dire 


[b] A stipulation between the par- 
ties at the commencement of a ref- 
erence that each shall pay half of the 
referee’s fees will not entitle the ref- 
eree to any fees, unless he complies 
with the requirement as to filing or 
delivering the report. Bishop v. Bish- 


also forfeits that of the stenographer. 
Bottome v. Neeley, 124 App. Div. 600, 
109 NYS 120 [aff 194 N. Y. 575 mem, 
88 NE 1115 mem]. 


a eg to file report see supra §§ 152— 


95. Notice of election to terminate 
reference see supra §§ 156-162. 


96. Nealis v. Meyer, 21 Misc. 344, 
47 NYS 156: 


97. Nealis v. Meyer, supra. 


98. Little vy, Lynch, 99 N. Yo 122; 
1 NE 312. 


99. Little v. Lynch, 99 N. Y. 112, 1 
NE 3812; Fisher v. Fisher, 223 App. 
Div. 19,229 NYS 345) [aft (250 INJUxe 
313, 165 NE 460, 61 ALR 1523]; Rob- 
inson v. Ball, 187 App. Div. 799, 176 
NYS 2738; -Ament v. ‘Schubert Piano 
Co:, 172 App. Div. 423, 158 (NYS! 532; 
Hebard v. New York, 137 App. Div. 
752, 122 NYS 628; Russell v. Lyth, 
66 App. Div. 290, 72 NYS 615; Clapp 
v. Clapp, 38 Hun (N. Y.) 540; Ells- 
worth v. Brown, 16 Hun (N. Y.) 1, 56 
HowPr 237; Voron v. Chait, 101 Misc. 
366, 167 NYS 657 [aff 183 App. Div. 
925 mem, 169 NYS 1117 mem]; Baker 
v. Roddy, 97 Misc. 264, 160 NYS 1107; 
Topia Min. Co. v. Warfield, 71 Misc. 
175, 129 NYS 887 [aff 145 App. Div. 
422, 129 NYS 1076 mem]; Matter of 
Kraus, 4 Dem. Surr. (N. Y.) 217. See 
Burch v. Harte, 1 OhNPNS 477 (hold- 
ing that until a referee’s work is 
completed and an allowance has been 
made therefor by the court, there 
exists in favor of the referee only an 
inchoate right). 

{a] Illustration.—Where an order 
of reference expressly provides that 
the question of the expense of the 
reference Shall be “left until the com- 
ing in and confirmation of said ref- 
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to the right to recover only where the case has been 
submitted tothe referee, and the time limit in which 
to decide the case has expired,! and not where the 
parties themselves terminate the action by stipula- 
tion and enter a judgment, without the knowledge 
A referee should not 
demand or accept payment for his services while 
there remains any duty of a judicial nature for him 
However, the parties may agree to 
prior payment,* and such agreement is binding on 


or consent of the referee.” 


to perform.* 


them.° 


[§ 367] C. Amount—1. As Fixed by Statute. The 


eree’s report,’ a motion for payment 
of the referee’s fees before the filing 
of his report is premature. Sounier 
v. Barnum, 31 Misc. 357, 65 NYS 414. 

{b] Payment of fees pending suit. 
—Even where defendant is advised 
that a judgment will be recovered 
against him and that ultimately he 
will have to pay the fees of the ref- 
eree, it is a dangerous and improper 
practice for him to pay monthly 
amounts as the trial progresses, to be 
credited on the amount which he will 
eventually have to pay; but a party 
will not be heard to object who by 
acquiescence or otherwise consents to 
such practice. Goldberger v. Man- 
hattan’ KR. Co!, .3- Mise; 441,23 NYS 
176. 

[c] Where a referee is ordered to 
state an account, an order for his 
fees will not be made until report 
has been made. Clapp vy. Clapp, 38 
Hun (N. Y.) 540 


{d] Need not be paid from day to 
day.—Gallagher v. Moncton, 2 N. B. 
Eg. 269, 37 CanLJNS 670. 


1. Keeler vy. Bell, 48 Misc. 427, 95 
NYS 841. 


2. Clark v: Mayor, 4 N. Y. 338,-53 
AmD 379; Keeler v. Bell, 48 Misc. 427, 
95 NYS 841. 


3. Fisher v. Fisher, 223 App. Div. 
LOM 22 NS: 345: Lath 2500IN. WY, 313; 
165 NE 460, 61 ALR 1523]; Ament 
v. Schubert Piano Co., 172 App. Div. 
423, 158 NYS 532; Voron v. Chait, 101 
Mise. 366, 167 NYS 657 [aff 183 App. 
Div. 925 mem, 169 NYS 1117 mem]; 
Byer v. Roddy, 97 Misc’ 264, 160 NYS 
1107. 


[a] .Reason for rule.—By reason 
of the refusal of one side or the other 
to accede, the referee may become 
prejudiced. Fisher v. Fisher, 223 App. 
Div. 19, 227-NYS 345. faff 250) N. Y. 
313, 165 NE 460, 61 ALR 1523). 


[b] Deposit of money to meet the 
fees of the referee may be required 
under special circumstances. Ells- 
worth v. Brown, 16 Hun (N. Y.) 1, 
56 HowPr 237. 


Premature demand for fees as 
ground for removal of referee see su- 
pra § 100. 


4 Fisher v. Fisher, 223 App. Div. 
1ONr2 1 227, NYS 7384 be [att s2'50. N.Y. 
313, 165 NE 460, 61 ALR 1523]; Rob- 
inson v. Ball, 187 App. Div. 799, 176 
NYS 273. 


“Nothing in the decisions, rules of 
court or statute prevents the parties 
from agreeing on mitigating the hard- 
ship of waiting through a long ref- 
erence for compensation by payments 
as the hearings are held.” Fisher v. 
Fisher, supra. 

5. Robinson v. Ball, 187 App. Div. 
799, 176 NYS 273. 

6. See statutory provisions. 

[a] Statutes construed.—(1) <A 
statute prescribing a referee’s fees 
at a certain per centum of the amount 
involved, means the amount involved 


REFERENCES 


fees.® 


tion.?? 


[§§ 366-367 


amount which a referee may charge for his services 
is usually fixed by statute,® and in the absence of an 
agreement’ a referee may recover only his statutory 
Under statutes fixing compensation at a cer- 
tain sum for each day spent in the business of the 
reference, it has been held that the per diem rate 
can be charged only for days “necessarily” so spent,° 
including the time properly occupied in preparing 
the report,?® but not for meetings before organiza- 
The amount of recovery must be limited by 


the actual hearings before the referees,+? and they 


in the case, the amount for which 
suit is brought, and not the amount 
of the judgment rendered. Augusta 
Naval Stores Co. v. Forlaw, 133 Ga. 
138, 65 SH 370; Avera Li, ete: Co. Vv. 
National Surety Co., 32 Ga. A. 319, 123 
SE 45. (2) A proviso, “that in all 
cases in which said arbitrators shall’ 
be engaged less than five hours in 
hearing, their fees shall remain as 
heretofore,” applies where the hear- 
ing on any one day is less than five 
hours. Corcoran v. Hetzel, 9 Pa. Co. 
82. But see Evans v. School Board,. 
9 LancBar (Pa.) 102 (holding that if 
the whole hearing before the arbitra- 
tors consumes at least five hours, the 
arbitrators are to receive fhe in- 
creased compensation for each day). 


7. See infra § 368. 
8 Watson v. Gardiner, 50 N. Y. 
671 mem; Utica Partition Corp. v. 


Jackson Constr. Co., 201 App. Div. 
376, 194 NYS 303 [app dism 236 N. Y. 
638 mem, 142 NE 316 mem]; In re 
Bladen, 166 App. Div. 748, 152 NYS 
382 (Churchill -v. “Coyne, 152 NYS 
993; Willett’s Est., 2 NYS 668, 15 NY 
CivProc 290, 6 Dem. Surr. 435; Shultz 
v. Whitney, 9 AbbPr (N. Y.) 71, 17 
HowPr 471; In re Hoy, 73 Pa. Super. 
512; In re Mansfield, 34 Pa. Super. 
413; Com. v. Wagner, 22 Pa. Dist. 853, 
41 Pa. Co. 448; Heller’s Est., 16 
Pa. Dist. 306; Fielemeyer’s Est., 4 Pa. 
Co. 205; Bewley’s Est., 12 Phila. (Pa.) 
56; Moffett’s Est., 11 Phila. (Pa.) 79; 
Benner’s shst.. 12) Philat (Pat) ws: 
Ward's: Est, -9 = Phila, ~'(Ba:)s 332; 
Haugh’s HBst., .9 Phila. (Pa.) 3293 
Standard Oil Co. v. Powell Pav., ete., 
Co., 139 S. C. 411, 188 SE 184; Thomp- 
son v. Thompson, 6 S. C, 279. 


[a] Fee for taking testimony.—A 
referee’s fee of twenty cents per folio 
for taking testimony, as allowed by 
the statute, is not increased by the 
employment of a stenographer and 
typewriter to act as amanuensis to 
the referee. Park v. Mighell, 3 Wash. 
737, 29 P 556. 


[b] Obsolete statute.—Referees 
should be adequately paid for their 
services, and an obsolete statute fix- 
ing their fees will not be followed. 
In re Heiney, 4 Phila. (Pa.) 178. See 
Porter’s App., 30 Pa. 496 (recogniz- 
ing the statute as still in force, but 
allowing additional compensation be- 
cause of an agreement whereby more 
was required of the referee than a 
mere performance of auditing duties). 


9. Brush v. Kelsey, 47 App. Div. 
270, 62 NYS 214; Fay v. Muhlker, 13 
Daly (N. Y.) 314; Matter of Piatti, 
26 Misc. 434, 56 NYS 132; Finkel v. 
Kohn, 24 Misc. 367, 53 NYS 694; Gold- 
zier v. Rosebault, 84 NYS 240; Com. 
v. Wagner, 22 Pa: Dist. 853, 41 Pa. 


Co. 448; Funk’s Est., 1 Pa. Co. 430; 
Deacy v. Scranton, 3 Pa. C. Pl. 81. 
[a] Tllustration.—A referee ap- 


pointed to take and state an assignee’s 
account spent four days in taking 
testimony, and eighteen more in mak- 
ing his report. It did not appear that 


cannot charge for days on which an adjournment 


the account was extraordinarily dif- 
ficult, but merely that the referee was 
unfamiliar with such matters. An 
allowance for ten days only was held 


proper. Matter of Piatti, 26 Misc. 434, 
56 NYS 132. 
[b] Signing and swearing to ex- 


aminations by witnesses.—Days spent 
by the referee in attendance for the 
purpose of having the witnesses sign 
and swear to their examinations, 
where the testimony has been taken 
by a stenographer and subsequently 
written out in longhand, may be 
charged for, but not an unreasonable 
number of days. Brush v. Kelsey, 47 
App. Div. 270, 62 NYS 214 (holding 
that charge for attendance on eight- 
een days was unreasonable and should 
be reduced to four days, where it only 
took six days to take the testimony). - 
[ec] Meetings necessarily attend- 
ed.—Act of March 22, 1877, allowing 
compensation to arbitrators “for each 
day necessarily employed in the 
duties of their appointment,’’ covers 
any meeting which, although foreign 
to their actual organization as a 
board, they were compelled to attend 
in the performance of their duties as 


arbitrators. Corcoran v. Hetzel, 9 Pa. 
Co. 82. 
10. Jones v. Newton, 58 Hun 604, 


11 NYS 510; Finkel vy. Kohn, 24 Misc. 
367, 53 NYS 694; Nealis v. Meyer, 21 
Misc. 244, 47 NYS 156; Com. v. Wag- 
ner, 22. Pa. ‘Dist. 853; °41 Pa. ‘Co. 448: 
Hassinger v. Diver, 2 Miles (Pa.) 411. 


[a] Ilustration.—In an action for 
specific performance, wherein the tes- 
timony occupied but one hundred and 
fifty pages, and the referee was al- 
lowed compensation for ten days in 
reaching his conclusion, he would not 
be allowed a further charge for nine 
days in preparing his report and opin- 
ion, five days being sufficient therefor. 
et v. Kohn, 24 Mise. 367, 53 NYS 

[b] Fifteen days for the examina- 
tion of evidence and preparation of 
report upon evidence offered at only 
two hearings is excessive. Jones v. 
Newton, 11 NYS 510. 


Fee for settling report see infra 
text and uote 21. 


Under agreement fixing fees at a 
certain rate for each sitting see infra 
§ 368 text and note 39. 


San Baker v. Hunter, 1 Miles (Pa.) 
[a] Organization prevented by 


parties.—If prevented from organiz- 
ing by the default of the parties, or 
one of them, or by agreement of the 
parties, the referees are entitled to 
receive payment for meetings before 
organization. Baker v. Hunter, 1 
Miles (Pa.) 357. 


12. Mead v. Tuckerman, 105 N. Y. 
557, 12 NE 64; :Brush v. Kelsey, 47 
App. Div. 270, 62 NYS 214; Keeler v. 
Bell, 48 Misc. 427, 95 NYS 841. 

{a] Filing of a claim is not a hear- 
ing.—Where the reference is to state 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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was had,** more particularly, for days when they 
adjourned of their own motion without sufficient 
cause.1* However, a referee may charge for a day 
when he attended, but an adjournment was taken on 
the application of a party,+® whether evidence is 
taken or not.1® The fact that the hearing was pro- 
tracted and held at unusual hours does not entitle 
the referee to more than the statutory per diem 
rate,** while on the other hand the referee is enti- 
tled to charge for each day engaged in the work 
without reference to the number of hours.!8 No 
charge is allowable for examining testimony and ex- 
hibits in addition to compensation for general study 
of the case.1® <A referee is entitled to the statutory 
per diem allowance for time spent in settling a pro- 
posed case on appeal,?° but for settling a report he 
is entitled only to the statutory fee for drawing and 
engrossing the report.?4, Objections to charges made 
by a referee on the ground of excessiveness must be 
made promptly.?? 

Trial of actions together. Where actions between 
different parties, but involving the same question, are 
tried together, only one fee can be charged,?? and 
where causes of action between the same parties are 
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intermixed and are tried together, only one fee can 
be charged,?* but if there are separate findings and 
separate reports, the referee is entitled to the stat- 
utory fee in each case.2> Where separate causes of 
action, in which the parties are not altogether the 
same, are tried together, the referee is entitled to fees 
in each case.?° 


[§ 368] 2. As Fixed by Agreement.?7 The stat- 
utory rate of compensation?® may generally be 
changed by agreement of the parties fixing a different 
rate of compensation,?®? and an agreement to pay 
larger fees than those fixed by law will not be dis- 
regarded by the court, in the absence of fraud, col- 
lusion, or deceit.2° The agreement must ordinarily 
be in writing,** or entered in the referee’s minutes 
pursuant to an oral agreement made at the commence- 
ment of the trial,?? and this rule is established -by 
statute in some jurisdictions.*? Such an agreement 
should manifest the intention of the parties so as to 
leave no room for doubt,** and in some jurisdictions 
must definitely fix the compensation.*® Hence a 
stipulation permitting referees to fix the value of 
their services is invalid because not fixing a definite 


the accounts of an assignee for ben- 
efit of creditors, the referee is not en- 
titled to his per diem allowance for 
each day on which a claim was filed 
with him, since the mere filing is not 
Bp porring. Jones v. Newton, 11 NYS 


Evidence taken before third person 
see supra § 365 note 91 [a]. 

idan re. Clarks o6ieHun tONe YY.) 
301; Finkel v. Kohn, 24 Misc. 367, 53 
NYS 694; Von Prochazka v. Von 
Prochazka, 2 NYCityCt 440; Funk’s 
Estate, 1 Pa. Co. 430; Deacy v. Scran- 
fon o1bay Clee lt Si. 

14. Baker v. Hunter, 1 Miles (Pa.) 
Cy ae 

15. Brush v. Kelsey, 47 App. Div. 
270, 62 NYS 214; Jones v. Newton, 11 
NYS 510; Keeler v. Bell, 48 Misc. 427, 
95 NYS 841; Blank v. Spies, 31 Misc. 
19, 62 NYS 1039; Baker v. Hunter, 
1 Miles (Pa.) 357; Landis’ Est., 11 
LancBar (Pa.) 133. 

Right to fees when previously noti- 
fied of a postponement of a hearing 
see infra § 368 text and note 38. 

16. Keeler v.. Bell, 48 Misc. 427, 95 
NYS 841. 

17. Matter of Bieber, 36 Misc. 341, 
73 NYS 552. 

18. Goldzier v. Rosebault, 84 NYS 
240. 

19. Finkel v. Kohn, 24 Misc. 367, 
53 NYS 694; Jones v. Newton, 11 NYS 
Oke te 

20. 
Div. 642, 


Lecky v. Winston, 186 App. 
174 NYS 645; Butterly v. 
Deering, 69 Mise. 75, 125 NYS 832. 


21. Chichester v. Mt. Pleasant 
State Prison, 1 Hill (N. Y.) 665. 


22. Marsh’s Est., 5 Pa. Co. 159 
(holding that an exception to an audi- 
tor’s fees, which would have been 
sustained if filed to his first report, 
may be disallowed when filed to a sup- 
plemental report, as it should have 
properly been filed to the first re- 
port). 

23. Butcher v. Scott, 2 PaLJ 287, 
1 PaLJR 311; Moore v. Hollenbach, 
2 Woodw. (Pa.) 60 (where reference 
was to lie tried as ‘fone case only’). 
See also Brown v. Sears, 23 Misc. 559, 
52 NYS 792 (allowing only one fee, 
where several causes in which same 
person is plaintiff relate to the same 
subject matter and are referred to the 
san e referee under a stipulation in ef- 


fect that there shall be one trial in 
all of the cases at once). 


24. Girard v. Hutchinson, 4 Serg. 
& ReiCPayrsi. 

25. Holmes, etc., Mfg. Co. v. Morse, 
19 NYS 190, 28 AbbNCas 133. 


26. Evans v. Hart, 10 LancBar 
(Pa.) 77; Com. v. Weaver, 9 LancBar 
(Pa.) 161; Moore v. Hollenbach, 2 
Woodw. (Pa.) 60. 


27. Agreement as to time of pay- 
ment see supra § 366. 


28. See supra § 367. 


29. Brown v. Windmuller, 36 N. Y. 
Super. 75; Wolff v. Horn, 9: Misc. 100, 
29 NYS 75; Malone v. Roby, 62 Wis. 
459, 22 NW 575. 

[a] Parties to agreement.—Al- 
though a temporary receiver for a 
corporation sought to be voluntarily 
dissolved did not consent to the stip- 
ulation for referee’s fees at an in- 
creased rate above statutory rate, the 
stipulation will be binding in respect 
to the amount of the fees; the receiv- 
er not being formally a party and all 
parties having been notified. In re 
French, 181 App. Div. 719, 168 NYS 
988 {aff 224 N. Y. 555, 120 NE 863]. 

Power of attorneys to stipulate as 
to fees of referee see Attorney and 
Client § 156. 

30. Mark v. Buffalo, 87 N. Y. 184; 
Wolff v. Horn, 9 Mise. 100, 29 NYS 
75. 

[a]: Agreement subject to criti- 
cism.—The court has no general con- 
trol over the stipulation of the par- 
ties, and that where neither fraud 
nor collusion is shown, and both par- 
ties and referee have acted on the 
faith of the stipulation, the parties 
will be bound by it, although it seems 
open to possible criticism as allowing 
an amount in excess of a reasonable 
and fair compensation for the sery- 
ices performed. Mark v. Buffalo, 87 
ING Ne bese 

31. Cooperstown First Nat. Bank 
vy. Tamajo, 77 N. ¥.,476; Chase v. 
James, 16 Hun'(N. Y.) 14; Churchill 
vy. Coyne, 152 NYS 993; In re Gilman, 
LOPNGYSt) 184,712) NYCivProcs 1719; 
Townsend v. Peyser, 4 Daly (N. Y.) 
556, 14 AbbPrNS 324, 45 HowPr 211; 
Benner’s WHst., 11 Phila. (Pa.) 6; 
Haugh’s Est., 9 Phila. (Pa.) 329. 

But see Thurman v. Fiske, 30 How 
Pr (N. Y.) 397 (holding necessity for 
a written agreement was waived by 


the consent and agreement of the par- 
ties in open court). 

: O'Neill v. Howe, 16 Daly (N. 
Y.) 185; Townsend v. Peyser, 14 Abb 
PrNnss GN2 WY.) 13245" 450 Mow Pre 2a 
Philbin v. Patrick, 22 HowPr (N. Y.) 


1. Contra Cooperstown First Nat. 
Bank v. Tamajo, 77 N. Y. 476; Chase 
v. James, 16°Hun (N.. ¥¢ 14; “in re 


Gilman, 10 NYSt 184, 12 NYCivProe 
179 (all decided under provision of 
previous code). 

33. See statutory provisions. 

fa] Reduction to writing during 
trial. An agreement entered into be- 
tween the parties before the trial and 
reduced to writing during the trial is 
a sufficient compliance with a stat- 
ute requiring such waiver to be made 
“at or before the commencement of 
the trial’ or hearing, manifested by 
an entry in the minutes of the referee, 
or otherwise in writing. Griggs v. 
Day, 135 N. Y. 469, 32 NE 238. 


34 Mead v. Tuckerman, 105 N. Y. 
557, 12 NE 64; Lecky v. Winston, 186 
App. Div. 642, 174 NYS 645; Butterly 
v. Deering, 69 Misc. 75, 125 NYS 832; 
Griggs v. Guinn, 21 NYS 451, 23 NY 
CivProc 46, 29 AbbNCas 144. 


35. Cooperstown First Nat. Bank 
v. Tamajo, 77 N. Y. 476 [aff 17 Hun 


240]; Churchill v. Coyne, 152 NYS 
993; New York Mut. Sav., ete, As- 
soc. v. Westchester F. Ins..Co., 98 


pp. Div. 285, 90 NYS 710; Dickinson 
v. Harle, 63 App. Div. 140, 71 NYS 
231; Griggs v. Day, 61 N. Y. Super. 
25, 18 NYS 796, 22 NYCivProc 146 
[aff 1385 N. Y. 469, 32-NE 238]; Mat- 
ter) of Hurd, 6 Mise: 171,426 -N YS! $93) 
31 AbbNCas 109, Pow. Surr 547; 
Griggs v. Guinn, 21 NYS 451, 23 NY 
CivProc 46, 29 AbbNCas 144; In re 
Gilman, 10 NYSt 184, 12 NYCivProc 
179. Contra Burt v. Oneida Commu- 
nity, 59 Hun 234, 12 NYS 806, 20 NY 
CivProc 167. 


[a] Reasonable compensation.— 
That the referee may charge and be 
paid “a reasonable compensation for 
the services performed” is invalid be- 
cause not fixing the rate of compen- 
sation to be paid. New York Mut. 


Sav., etc., Assoc. v. Westchester F. 
Ins. Co., 98 App. Div. 285, 90 NYS 
710. 


Stipulation that referee shall re- 
ceive a reasonable compensation as 
valid and within control of the court 
See infra § 369. 
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rate.2® Under an agreement fixing the daily fees 
of a referee, he is not precluded from collecting full 
daily fees where an adjournment was had,*? but 
where the fees are fixed at a certain sum for every 
hearing, a referee cannot collect fees for days ap- 
pointed for a hearing, but on which no hearing was 
had, and when, in advance of the days appointed, 
the parties agreed on a postponement, and so notified 
the referee.** Where the agreement fixes the fees 
at a certain rate for each sitting, a referee cannot 
recover the statutory per diem allowance for time 
spent as referee when not sitting;*® but an agree- 
ment fixing the fees of a referee at a certain rate, 
while held not to cover services performed in set- 
tling a proposed case on appeal*® has also been held 
not to exclude the statutory per diem allowance for 
the time spent in the performance of such services.*? 


Parties bound. An agreement by some of the par- 
ties as to the amount of the referee’s fees cannot 
affect the rights of a party who does not so 
agree,**-48 and an order purporting to be a consent 
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order, but which in fact was not assented to by one 
of the parties, fixing the auditor’s fee at a sum in 
excess of the amount provided by statute, should 
be amended so as to expressly declare that it in no 
way adjudicates any right of the party not consent- 
aoe 

[§ 369] 3. As Fixed by Court. In some states by 
statute, the fees of the referee are to be fixed by the 
court.t® In other jurisdictions statutes authorize 
the court to allow referees, besides the regular fees, 
such additional compensation as is deemed proper,*® 
and such additional compensation will be allowed 
for time spent in examining the law in a doubtful 
case.47 Further, if a statutory provision fixing a 
referee’s fees#® is not applicable, the amount will 
be fixed by the court.*® By stipulation, the parties 
may give the court the right to fix the fees, and in 
such a case a statutory provision therefor will not 
apply.°° In fixing the referee’s fees, the court has 
a wide diseretion,®! but the sum allowed must be fair 
and reasonable,°? and should not be measured by the 


36. New York v. Empire City Sub- 
way Co., 197 App. Div. 643, 189 NYS 
400; New York Mut. Sav., etc., Assoc. 
v. Westchester F. Ins. Co., 98 App. 
Div. 285, 90 NYS 710; Griggs v. Day, 
BIEN: Ye Super: 20, 3, NYS) 7796, 922 
NYCivProc 146 [aff 1385 N. Y. 469, 32 
NE 238]. But see Burt v. Oneida 
Community, 59 Hun 234, 12 NYS 806, 
20 NYCivProec 167 (in which case it 
was stipulated that the referee might 
fix the amount of his fees without re- 
gard to the provision of the statute, 
and it was held that, after the referee 
had performed his services pursuant 
to such stipulation and had fixed and 
been paid his fees, the party who had 
paid the fees ‘‘ought to be protected 
by an allowance of the sum so stated, 
fixed and determined by the referee 
in accordance with the assent of the 
defeated party, coupled with the ap- 
proval of his attorney and counsel’’). 


[a] A stipulation: That the ref- 
eree may charge such fees “as he 
deems proper” does not fix a definite 
rate. Griggs v. Day, 61 N. Y. Super. 
25.) L8O NYS 796) 22) NYCivProc, 146 
[aff 1385 N. Y. 469, 32 NE 238]. 

[b] Stipulation valid in part.— 
Agreement between parties that the 
referees could fix such sum as their 
compensation as to them seemed 
proper, and that at their election the 
sum of twenty five dollars per hour 
could be considered such reasonable 
charge, and might be charged by 
them, although void in so far as it 
permitted referees to name their own 
compensation, was enforceable as to 
the stipulation that twenty five dol- 
lars per hour could be charged, under 
a statute providing that the parties 
might consent to a rate of compen- 
sation different from that specified by 
the statutes. New York v. Empire 
City Subway Co., 197 App. Div. 643, 
189 NYS 400. 

87. Landstroth v. J. C. Turner Cy- 
press Lumber Co., 145 NYS 858. 


38. Mead v. Tuckerman, 105 N. Y. 
557, 12 NE 64. 


[a] An oral agreement that the 
word “hearing” should be deemed to 
include “appointments of hearings” 
cannot be admitted to vary such stip- 
ulation, where a statute requires any 
change in the compensation of a ref- 
eree, as fixed by law, to be manifest- 
ed in writing. Mead v. Tuckerman, 
105 N. Y. 557, 12 NE 64. 

39. Morganthaler v. Carlin, 132 
App. Div. 361, 116 NYS 722 [motion 
for leave to app to Ct. of App. grant- 


ed 134 App. Div. 941 mem, 118 NYS 
1126 mem, and aff 198 N. Y. 502, 92 


NE 1093]. 
40. Lecky v. Winston, 186 App. 
Div. 642, 174 NYS 645; Butterly v. 


Deering, 69 Misc. 75, 125 NYS 832. 


41. Lecky v. Winston, 186 App. 
Div. 642, 174 NYS 645; Butterly v. 
Deering, 69 Misc. 75, 125 NYS 832. 

42-43. Massachusetts Bonding, 
etc., Co. v. Realty Trust Co., 139 Ga. 
180, 77 SE 86. 

44. Massachusetts Bonding, etc., 
Co. v. Realty Trust Co., 139 Ga. 180, 
77 SE 86. 


45. See statutory provisions. 
46. See statutory provisions. 
[a] Proper practice to obtain ad- 


ditional compensation is to complete 
the report as far as the table of dis- 
tribution and then to submit the re- 
port with a statement of his fee, cal- 
culated on the regular charges of the 
act, and a suggestion of what further 
allowance is deemed reasonable by 
himself or by the counsel before him. 
Krause v. Stiles, 9 Phila. (Pa.) 127. 


{b] Standard of measurement, if 
time taken is to be the test, is to as- 
certain how long it should have tak- 
en a lawyer of fair ability to do the 
work, considering the difficulty of the 
questions presented, the extent of the 
authorities cited, and the manner in 


which the work has been done; its 
completeness or the reverse. Wiest 
v. Koons; 2, Pa. '‘Co:317. 

47. Vandemark’s Est., 4 Pa. Dist. 
628, 16 Pa. Co. 542, 8 Kulp 63. | 

48. See statutory provisions; and 


supra § 367. 


49. Peo. v. Staten Island Bank, 132 
App. Div. 589, 116 NYS 827 .[foll Peo. 
v. Staten Island Bank, 70 Misc. 637, 
127 NYS 905]. See Dollard v. Koron- 
sky, 61 Misc. 392, 113 NYS 793 [aff 
133 App. Div. 896 mem, 118 NYS 1103 
mem] (allowance held reasonable, it 
not appearing how the fees were 
fixed). 


[a] On a reference to determine 
the compensation of an attorney for 
a receiver of an insolvent corporation, 
the code provision fixing the compen- 
sation of the referee does not apply 
inasmuch as, strictly speaking, no 
parties are before the referee, since 
the fund is in the custody of the 
court and the compensation of the 
referee is a disbursement of the court 
itself rather than that of a party to 


v. Staten Island 
NYS 


the. action. Peo. 
ie 132 App. Div. 589, 116 
27. 


50. Central of Georgia R. Co. v. 
Central Trust Co., 135 Ga. 472, 69 SE 
708; Porter’s App., 30 Pa. 496. 


[a] Additional duties.—Where an 
agreement of the parties imposes ad- 
ditional duties on the referees and 
their report is to be final and not lia- 
ble to exception, the compensation of 
the referees is in the sound discre- 
tion of the court, and to such a case, 
a statute providing for the compen- 
sation of referees does not apply. 
Porter’s App., 30 Pa. 496. 


51. Peo. v. Staten Island Bank, 70 
Misc. 637, 127 NYS 905; Worthy v. 
Brower, 93 N. C. 492; Porter’s App., 
30 Pa. 496; In re Charter, 6 Pa. Dist. 
605; Winnebago County v. Dodge 
County, 125 Wis. 42, 103 NW 255. 

[a] Compensation for correction 
of report.—A referee may receive ad- 
ditional compensation for the correc- 
tion of his report in the discretion of 


the court. Nicholson y. Luzerne 
County, 7 Kulp (Pa.) 109. 
[b]. In the first instance the 


amount of the auditor’s fee is not to 
be determined by either the auditor 
or the court. Under the rule of prac- 
tice it is to be designated by the par- 
ty liable to pay same before any 
amount shall be named by the audi- 
tor. If the amount named be not sat- 
isfactory, the auditor should report 
to the court, who will then determine 
the compensation. Moffett’s Est., 11 
Phila. ¢Pa.)) 109: 


52. U.S.—St. Louis Electric Light, 
etc., Co. v. Edison Gen. Electric Co., 
64 Ked. 997. 

Cal.—Treadwell v. Treadwell, 
(COE BRIRSSS (G2 Ae 

Kan.—Jordan v. Western Union Tel. 
Co; 69 Kan. 140, 76 P 396. 

La.—Powell v. Sinnott, 7 La. 450. 

Miss.—Barton v. Parker, 57 Miss. 
144. 


eee v. Cleary, 8 Mo. A. 
6. 
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N. C.—Cobb v. Rhea, 137 N. C. 295, 
49 SE 161. 
' Pa.—Bracken’s Hst., 188 Pa. 104, 22 
A 20; Huber’s Est., 5 Pa. Dist. & Co: 
124; Vandermark’s Est., 4 Pa. Dist. 
628, 16 Pa. Co. 542, 8 Kulp- 68; Sail- 
or’s Estate, 2 Pa. Dist. 489; Bord- 
man’s Hst., 1 Phila. 384. 


Wis.—Winnebago County v. Dodge 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 369-370] 


ability of the estate to pay.®8 


Agreement for reasonable compensation.®* In the 
federal courts, where the parties have stipulated that 
the referee shall receive a reasonable compensation, 
the amount thereof is within the control of the 
court,°®> and if the parties cannot agree as to the 
amount of compensation, it should be submitted to 
the court for determination,®® and the amount in- 
volved and the benefit to both parties, as well as 
the standard of what charge the referee would make 
to a client, must be taken ‘into account.°* 


Agreement allowing referee to fix compensation. 
Even where. the parties give authority to referees 
to fix their own compensation, it may be inquired 
into by the court where the charges are claimed to 
be exéessive.°® 


Allowance. When a referee’s fee is fixed by the 
court, the parties are entitled to notice and an op- 
portunity to contest the fee allowed,®® and fixing 
the fee without such notice is error.°° Under a stat- 
ute allowing the court to fix fees the court may make 
an allowance on a motion to retax the costs at a term 
subsequent to that at which judgment on the ref- 
erence was entered.°+ Where the entry of a final 
judgment with an award of execution concludes with 
an allowance to a referee, the setting aside of that 


County, 125 Wis. 42, 103 NW 255. 60. 
[a] Time spent in going to and re- | 142 SE 164. 
turning from the place where the 61. Johnson v. Gehrig, 
hearings are held is not part of the |} 204 SW 411; 
time actually and necessarily devot- | A. 380. 
ed to the hearing, and the referee can- 62. 
not be allowed compensation therefor. ji 
Peo. v. Staten Island Bank, | 70 Misc. Beak Bordman’s Est., 


637, 127 NYS 905. 


REFERENCES 


Jones v. Nisbet, 165 Ga. 826, 


Turner v. Butler, 66 Mo. 


Conroy v. Frost, 38 Mo. A. 351. 


64. O’Reilly v. Cleary, 


[538 C.J.] 817 


judgment and the entry of one for a different amount, 
without mentioning the referee’s allowance, does 
not affect the latter, the allowance not being insep- 
arable from the judgment.®? 


Correction and review of allowance. An exces- 
sive charge will be corrected when called to the 
court’s attention,®* but, unless the allowance is clear- 
ly excessive, an appellate court will not interfere to 
reduce it. Error as to the amount allowed a ref- 
eree should be presented by a motion for readjust- 
ment,®® indicating the alleged errors and allowing 
the facts on which the court acted to appear, or by 
procuring a return of such facts,°* and where the 
case does not show the number of days employed, 
the allowance of the court, in the absence of the facts, 
will be presumed to have been correctly made.*? 


[§ 370] D. Persons Liable. The question as to 
who is lable for the fee of the referee is largely 
governed by local practice®® or by agreement between 
the parties.°® Generally each of the parties to the 
action is liable for the fees of the referee,’° although 
he may have protested against the reference,*? but 
the rule is not so inflexible that it cannot be varied 
by express contract or by stipulation.7? Thus ad- 
ministrators may contract with the referee to look 
to the estate for his compensation and not to them 


cases wherein the parties are entitled 
to a trial by jury; (2) in cases re- 
ferred with or without the parties’ 
consent by a justice of the court in 
vacation; and (3) in cases referred 
without consent by the court in term 
time. In all other cases the court 
may order the fees, or any part of 
them, to be paid by the county or by 
the parties. Dodge v. Stickney, 61 N 


(Mo. A.) 


1 Phila, (Ceas) 


8 Mo. A. 


[b] Items of xbontesnWihare 21196 EH. 607. 
hearing before a referee required the gM A 
use of a large number of exhibits, 65. Hancox v. Meeker, 95 N. Y. 528; 69. See cases infra this note; and 


some of which were very valuable, 
the employment of a bailiff to care 


[a] 
for the exhibits was proper. Where 


Kearney v. McKeon, 


Question as to amount of ref- 
eree’s fees is not properly before the 


infra notes 72-74. 
[a] A stipulation, at the begin- 


SomNee YeloG: 


convenience requires a referee may 
hold sittings at a place where the evi- 
dence is located so as to authorize 
charging of his traveling and hotel 
expenses for such purpose as costs. 
Winnebago County v. Dodge County, 
125 Wis. 42, 103 NW 255. 


{c] Fees held reasonable.—Central 
of Georgia R. Co. v. Central Trust Co., 
135 Ga. 472, 69 SH 708; Bennett v. 
Baum, 90 Nebr. 320, 1833 NW 439; Dol- 
lard v. Koronsky, 61 Misc. 392, 113 
NYS 793 [aff 133 App. Div. 896 mem, 
118 NYS 1103 mem]; Peo. v. Staten Is- 
land Bank, 70 Misc. 637, 127 NYS 905; 
Huber’s Est., 5 Pa. Dist. & Co: 124; 
Sailor’s Est., 2 Pa. Dist. 489; Krause v. 
Stiles, 9 Phila. (Pa.) 127. 


[d] Fees heid excessive.—St. Lou- 
is Electric Light, etc., Co. v. Edison 
Gen. Electric Co., 64 Fed. 997; Jor- 
dan v. Western Union Tel. Co., 69 Kan. 
140, 76 P 396; In re Flagler, 223 App. 
Div. 1, 227 NYS 318 [mod 30 Misc. 375, 
224 NYS 30, and mod on other grounds 
248 N. Y. 415, 162 NE 471]; Porter’s 


App., 30 Pa. 496; Wiest v. Koons, 2 
Pals, CoOwalie 

53. Parker’s App., 61 Pa. 478. 

54. Validity of agreement see su- 
pra § 368. 

55. New Jersey Terminal Dock, 
ete., Co. v. Long Beach, 179 Fed. 978. 


56. New Jersey Terminal Dock, 


etc., Co. v. Long Beach, supra. 


57. New Jersey Terminal Dock, 
etc., Co. v. Long Beach, supra. 
58. Kelly v. Lynchburg, etc., R. 


wp 110 N. C. 431, 15 SE 200, 16 LRA 
4. 


59. Jones v. Nisbet, 165 Ga. 826, 
142 SE 164. 


court of appeals on an appeal from 
a decision of the general term, af- 
firming a decree of a surrogate. Kear- 
ney v. McKeon, 85 N. Y. 136. 


66. Hancox v. Meeker, 95 N. Y. 528; 
Kearney v. McKeon, 85 N. Y. 136. 


67. Kearney v. McKeon, 85 N. Y. 
136. 

68. See cases infra this note. 

fa] A respondent submitting tes- 


timony before an examiner appoint- 
ed at the instance of the petitioner 
is liable in the first instance for the 
examiner’s fees and costs. Sloan’s 
Kst., 9 Pa. Dist. 498, 24 Pa. Co. 288. 


{[b] Examination of accounts not 
within the order of reference or the 
pleadings must be paid by the party 
producing them. Sock v. Smith, 4 
Hayw. (Tenn.) 35. 


{c] Liability as between receivers. 
—A receiver, who has been removed, 
applied for an allowance of certain 
claims, which application was re- 
ferred to a referee. It was held that 
applicant was bound to pay the ref- 
eree’s fees, and that the latter could 
not collect them from the new receiv- 
er. Atty.-Gen. v. Continental L. Ins. 
Co., 27 Hun (N. Y.) 524. 


{d] In Louisiana auditors are to 
be paid by the party cast at the de- 
termiination of the suit. Lobdell v. 
Bushnell, 27 La. Ann. 394; In re New 


Orleans, 19 La. Ann. 382. 

[e] In New Hampshire, in view 
Of Le pln GL S.6) mer S05 eels GUO) ee 
20, Gen. Li ¢ 231 §§ 9, 10, 13, and'L. 


(1881) ce 55, 94, it has been held that 


the reasonable compensation of ref- 
erees as allowed by the court must be 
paid in full by the county (1) in all 


ning of a reference, by the parties, to 
pay each one half of the referee’s fees, 
will be enforced. Brick v. Fowler, 
61 HowPr (N. Y.) 153. 


[b] Taxation against losing party. 
—Where referees were appointed and 
entered on their duties, under a stip- 
ulation between the parties which pro- 
vided that their fees should be a stip- 
ulated sum. for each session between 
certain hours, to be paid by the suc- 
cessful and taxed against the losing 
party, the successful party cannot re- 
cover from the losing party for fees 
paid the referees, in the absence of 
proof as to the number or length of 
sessions held, or that any fees were 
taxed against defendant. New York 
v. Du Bois, 86 Fed. 889. 


70. Santa Cruz County v. Pima 
County, 28 Ariz. 287, 236 P 691; Bot- 
tome v. Neeley, 124 App. Diy. 600, 109 
NYS 120 [aff 54 Misc, 258, 104 NYS 
429, and aff 194 N. Y. 575, 88 NE 1115]; 
Russell v. Lyth, 66 App. Div. 290, 72 
NYS 615; Keeler v. Bell, 48 Misc. 427, 
95 NYS 841; Malone v. Roby, 62 Wis. 
459, 22 NW 575. See Butman y. Ab- 
bott, 2 Me. 361 (holding that an ac- 
tion by an arbitrator to recover com- 
pensation for his services cannot be 
maintained against the parties to the 
submission jointly, but must be 
brought against the person who is de- 
mandant before the arbitrators). 


71. Bottome v. Neeley, 124 App. 
Div. 600, 109 NYS 120 [aff 54 Misc. 
258, 104 NYS 429, and aff 194 N. Y. 
575, 88 NE 1115]; Russell v. Lyth, 66 
App. Div. 290, 72 NYS 615. 


72. Bottome vy. Neeley, 124 App. 
Div. 600, 109 NYS 120 [aff 54 Misc. 
258, 104 NYS 429, and aff 194 N. Y. 
575, 88 NE 1115]. 


818 [53 C.J.] 


individually,7* and under an agreement that the 
fees of the referee are to be taxed against the estate 
in the first instance, a referee cannot recover against 
the parties individually until the costs are taxed.‘* 
The original lability of parties to a referee for his 
fees is not affected by the manner in which the ex- 
pense of the reference is or may: be finally adjusted 
as between themselves.‘° Where the fees are to be 
taxed by the court or judge, they may be divided 
equally between the parties,*® or they may be taxed 
against either party,’7 in the discretion of the 
court.*® 


The attorneys of the parties to a reference are not 
liable for the fees of the referee.?® 


[§ 371] E. Collection—1. In General. The court 
has no power to order a party to pay the referee’s 
fees and take up the report.*® On the other hand, 
a referee is not bound to file or deliver his report 
without payment of his fees,*! nor will he be re- 
quired to deliver a case on appeal as settled until 
he has been compensated at the legal rate,*? but, 
rather than lose his fees by having the reference ter- 
minated by notice**? he may file or deliver his report 
before his fees are paid,** and if he does file or de- 
liver the report he loses his lien for his fees and must 
depend on the solvency of the parties.*®> An action 
at law lies to recover the compensation fixed by stat- 


73. Bottome v. Neeley, 


REFERENCES 


124 App.[tion to vacate the order of reference 


[§§ 370-372 


ute,8*> and the referee need not prove an express 
promise to pay.*? It has been held that an action 
cannot be maintained against the parties to the sub- 
mission jointly,**® but that it must be brought against 
the person or persons making the demand.*? Each 
referee may maintain a separate action for his com- 
pensation.®® . Ordinarily the delivery or filing of the 
report 1s a condition precedent to the right to re- 
cover.” 

Order for payment from particular fund. An or- 
der may provide for the payment of the fees from a 
fund,°? such as the funds of an estate,®* or the funds 
in the hands of a receiver.°* ; 

Taxation as costs. Where the compensation is to 
be fixed by the court,®® it has been held that the al- 


lowance must be taxed as costs where the court is ° 


not provided by law with any official funds of its 
own for such expenses.?® 

Attachment or execution. In some jurisdictions 
the allowance for fees may be enforced by attach- 
ment or execution.®* 

Contempt proceedings will not lie to enforce pay- 
ment of the fees of a referee.®® 

[§ 372] 2. Proof of Rendition of Service. Where 
objection is made to the fee of the referee, the time 
necessarily spent®® by the referee must be shown by 
affidavit: or otherwise? before his fees can be taxed 


fees out of such funds, but merely 


Div. 600, 109 NYS 120 [aff 54 Misc. 
258, 104 NYS 429 and aff 194 N. Y. 
575 mem, 88 NE 1115 mem]. 


74. Albert v. Miller, 85 Misc. 
147 NYS~_50. 


75. Thompson v. Rich, 28 Misc. 265, 
.569 NYS 819. 


76. Turner v. Shupin, 166 Ga. 806, 
144 SE 274; Central of Georgia R. 
Co. v. Central Trust Co., 135 Ga. 472, 
69 SE 708; Moore vy. Dickenson, 117 
Ga. 887, 45 SE 241. 


[a] In claim and delivery to re- 
cover a crop, where plaintiff recovered 
only part of it, he was chargeable with 
only one half the fees of a referee 
appointed by consent to fix the value 
of the crop. Field v. Wheeler, 120 N. 
C. 264, 26 SE 812. 


77. Fitzpatrick v. McGregor, 133 
Ga. 332, 65 SE 859, 25 LRANS 50; 
Avera L., etc., Co. v. National Surety 
mCo,, 32 Ga, A. 319,123 SH 45; Gris- 
wold v. Herron, 214 App. Div. 286, 
212 NYS 163 Cobb v. Rhea, 137 N.C. 
295, 49 SE 161 (holding the order to 
be a final judgment, subject to excep- 
tion and review by appeal, but not 
subject to change by a subsequent 
coordinate judge). 


fa] Practice in federal courts.— 
Where the state practice in respect to 
the compensation of an auditor is 
such that it cannot be followed by a 
federal court, as where a statute pro- 
vides for his payment by the county, 
the court may direct the expense of 
the auditor trial to be borne by either 
or both the parties, in its discretion, 
as in case of masters in chancery, hav- 
ing regard to all the circumstances 
of the particular case. Fenno v. Prim- 
rose, 119 Fed. 801, 56 CCA 313. 

78. See cases supra notes 76, 77. 

79. Geib v. Topping, 83 N. Y. 46; 
Howell v. Kinney, 1 HowPr (N. Y.) 
105. ; 

80. Geib v. Topping, 83 N. Y. 46; 
Fischer v. Raab, 81 N. Y. 235; 
of Kraus, 4 Dem. Surr. ¢ : 
Robinson v. Cummins, (Okl.) 37 P 
1064. But see Richmond v. Hamil- 
ton, 9 AbbPr (N. Y.) 71 note (where 
the ceurt at chambers denied a mo- 


16, 


—? 


on refusal of referee to deliver report 
until paid, and ordered defendants to 
take up report and enter judgment 
thereon). 


[a] If a referee is entitled to his 
fees before filing his report, the par- 
ty interested in it cannot compel the 
adverse party to advance the money 
by making affidavit of his own inabil- 
ity to pay the fees. King v. Whiton, 
15 Wis. 690. 


81. Little v. Lynch, 99 N. Y. 112, 
1 NE 312; Geib v. Topping, 83 N. Y. 
46; Russell v. Lyth, 66 App. Div. 


290, 72 NYS 615; Duhrkop v. White, 
13 App. Div. 293, 43 NYS 190; Matter 
of Kraus, 4 Dem. Surr. (N. Y.) 217. 
Filing or delivery of report and no- 
tice thereof see supra § 183. 
82. Butterly v. Deering, 69 Misc. 
75,125 NYS 832. 


83. Termination of reference by 
notice see supra §§ 156-162. 


84 Little v. Lynch, 99 N. Y. 112, 
1 NE 312. 
85. Duhrkop v. White, 13 App. Div. 


293, 48 NYS 190. 


86. Little v. Lynch, 99 N.. Y. 112, 
1 NE 2138: Geib v.-Topping, 83°N.Y. 
46; Russell v. Lyth, 66 App. Div. 
290, 72 NYS 615; Keeler v. Bell, 48 
Misc. 427, 95 NYS 841; Goldzier v. 
Rosebault, 84 NYS 240; Nealis v. 
Meyer, 21 Misc. 344, 47 NYS 156. 


87. Keeler v. Bell, 48 Misc. 427, 
95 NYS 841; Nealis v. Meyer, 21 Misc. 
844, 47 NYS 156; Hinman v. Hap- 
good, 1 Den. (N.. Y.) 188, 48 AmD 668. 


88. Butman vy. Abbott, 2 Me. 361. 
89. Butman v. Abbott, 2 Me. 361. 
90. Butman v. Abbott, supra; Keel- 


er v. Bell, 48 Misc. 427, 95 NYS 841. 
91. See supra § 365. 5 


92. Douglas v. Smith, 65 Hun 11, 
19 NYS 630 (holding that an inter- 
locutory judgment, ordering a refer- 
ence, and directing that the fees of 
the referee be paid out of the funds 
in the hands of one of the parties, 
“unless otherwise directed by the 
court or said referee,” does not direct- 
ly require payment of the referee’s 


provides that the judgment to be en- 
tered on the referee’s report should so 
require). : 


93. Matter of Hurd, 6 Misc. 171, 
26 NYS 893, 31 AbbNCas 109 [dist 
Geib v. Topping, 83 N. Y. 46] (hold- 
ing that where a referee is appoint- 
ed to hear objections to the account 
of one acting in a fiduciary capacity 
the court may order his fees to be paid 
from the funds of the estate). 


Sioa Clapp v. Clapp, 38 Hun (N. Y.) 


[a] Discretion of court.—The fees 
of a referee appointed to take the ac- 
counts of a receiver may be ordered 
paid out of the fund, but it is a mat- 
ter of discretion whether the power 
shall be exercised. Clapp v. Clapp, 
38 Hun (N. Y.) 540. 


95. See supra § 369. 


96. Schawacker v. McLaughlin, 139 
Mo. 333, 40 SW 935. 


97. Jones v. Morehead, 3 B. Mon. 
(Ky.) 377. 
98.' 


Perkins vy. Taylor, 19 AbbPr 
(N. Y.) 146. 


Contempt generally see Contempt 13 
Cade Diste 


$9. Churchill v. Coyne, 152 NYS 
993; Matter of Piatti, 26 Misc. 434, 
56 NYS 132. 


1. Matter of Piatti, 26 Misc. 434, 
56 NYS 132; Shultz v. Whitney, 9 
AbbPr (N. Y.) 71, 17 HowPr 471. 


[a] Proper proof of time.—Where 
objection is made to the charge of a 
referee, the proper proof of the time 
actually spent by him is his affidavit 
thereto. Shultz v. Whitney, 9 Abb 
Pr, WN. Y:) 71, 17 Bow.Pr 471: 


[b] Counter-affidavits.—Where the 
amount claimed as compensation by a 
referee is not justified by the time 
occupied in the reference and defend- 
ant’s attorneys file affidavits to that 
effect, the court should require the 
referee to submit a statement show- 
ing the basis of his claim. Gilbert v. 
Deshon, 16 NYS 36. 


2. Nants v. Doherty, 203 Ky. 596, 
262 SW 979; Churchill v. Coyne, 152 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 372-374] 
as disbursements or allowed by the court. And 
where the amount is not fixed by statute,? but is 


to be fixed by the court,* it has been held that the 
report should contain all the facts necessary to en- 
able the court to reach a proper conclusion as to the 
amount of the fees.® 


[§ 373] 3. Failure To Pay. Under statutes in 


*REFERENDO SINGULA SINGULIS. Refer- 
ring individual or separate words to separate sub- 
jects; making a distributive reference of words in 
an. instrument; a rule of construction.? 


REFERENDUM.? The principle or practice of 
referring measures passed upon by the legislative 
body to the body of voters, or electorate, for ap- 
proval or rejection;* the reservation by the people 
of a state, or local subdivision thereof, of the right 
to have submitted for their approval or rejection 
under certain prescribed conditions, any law or part 
of a law passed by the lawmaking body.4 


REFFARE. To plunder.® 

REFILING.® 

REFINED COAL. A term sometimes used as 
synonymous with “earth oil.’”? 

REFINED SUGAR.* 


REFINEMENT. The verbiage which is frequent- 
ly found in indictments, in setting forth what is not 
essential to the constitution of the offense, and there- 
fore not required to be proved on the trial.® 

REFINERY. A building or apparatus for refin- 
ing.1° 


REFINING. A term, as used in statutes relative 
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some jurisdictions,* plaintiff’s failure to pay ref- 
eree’s fees.to take up his report does not prevent 
the carrying on of the action in open court.” 


[§ 374] F. Refunding. A referee who has eol- 
lected as fees more than the court allows him on 
the taxation of costs may be required, by an order 
made in the action, to refund the excess.® 


to distilled spirits, meaning removal, chemical 
change, or modification of objectionable soluble mat- 
ter, held in solution in distilled spirits, united there- 
with and forming a constituent and integral part 
thereof, so. that the removal, chemical change or 
modification will change or alter in some degree, 
at least, the character or quality of the entire volume 
of the distilled spirits.+? 

REFLECT. To throw back light;?? 
reproach; to reflect on; 
proach.t® 

REFLECTION.(4 A term which according to 
common usage, refers to past time, and although it 
may be properly used with reference to present time, 
we think we would not be justified in considering it 
so used in the present instance.+° 


REFORM.'® To correct; to make anew; to rec- 
tify.17 The term implies both the lessening of evil 
and the increasing of good.+® 


REFORM ACTS. A name bestowed on the stat- 
utes 2 Wm. IV ¢ 45, and 30 & 31 Vict. ¢ 102, passed 
to amend the representation of the people in Hng- 
land and Wales; which introduced extended amend- 
ments into the system of electing members of the 
house of commons.?® 


also to bring 
to cast censure or re- 


NYS 993; Gilbert v. Deshon, 16 NYS 36 
(holding that it is error to allow the 
amount claimed as compensation by a 
referee when he does not state the 
number of days he was engaged. and 
offers no evidence to warrant fixing 
his compensation at the amount 
ciaimed); Shultz v. Whitney, 9 Abb. 
PredN: Y.) (1,17 HowPr 471: 


[a] Admissibility of evidence.— 
(1) Evidence is not .admissible as to 
the nature of the services and their 
value in an action to recover the 
statutory fee of a referee. Riddle v. 
Cram, 10 Daly (N. Y.) 401, 62 HowPr 
493. (2) The referee’s sworn asser- 
tion as to the time necessarily spent 
by him is not conclusive, and hence 
evidence as to what questions were 
involved is admissible, as bearing on 
the length of time necessary to be 
spent in ‘determining them. Goldzier 
v. Rosebault, 84 NYS 240. 

[b] Evidence held insufficient to 
warrant the charge of the referee. 
New York v. Empire City Subway Co., 
197 App. Div. 648, 189 NYS 400; Atty.- 
Gen. v. Continental Tins: CO. "27 ae 
CN. Y.) 524, 683 HowPr 129 [aft 90 
W451 


3. Fees as fixed by statute see 
supra § 367. 

4. Fees as fixed by the court see 
supra § 369. 

5. Fielemeyer’s Est., 4 Pa. Co. 205. 

6. See statutory provisions. 

7, Kaufmann v. Kauffmann, 
. 219, 203 NYS 510. 


Duhrkop v. White, 13 App. Div. 
295 43 NYS 190. 
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[a] What constitutes payment.— 
Where an attorney, on paying over to 
a referee the amount of his fees, ex- 
acted from him a stipulation to refund 
said amount in case of reversal of an 
order to commit the client for con- 
tempt in refusing to pay the fees, and 
such order was reversed, and an ac- 
tion by the attorney against the ref- 
eree on the stipulation was settled by 
the referee’s retaining only a part of 
the fees, there was not a payment of 
the fees except pro tanto. Dinkel v 
Wehle, 63 HowPr (N. Y.) 298. 


1. Black L. D. 
2. Cross references: 

Animals §§ 593-599. 

Constitutional Law §§ 30, 

Counties §§ 25, 60-64, 80— 90. “22, 219, 
297-303, 328-332. 

Elections §§ 178, 266. 

Fences § 57. 

Intoxicating Liquors §§ 268-292. 


Municipal Corporations §§ 31, 39-41, 
92-95, 145-148, 826, 946-970, 2182, 
2456, 4067-4083, 4098-4104, 4167— 


4181, 4286-4291. 

Schools and School Districts [35 Cyc 
839, 937, 990, 1010-1014]. 

Statutes [36 Cyc 942]. 

eye [38 Cyc 600, 605, 643, 644, 647, 

Waters [40 Cyc 770 text and note 37; 
771; 819 text and notes 94, 95; 821]. 


“Tnitiative”’ see 31 C. J. p 1200. 
“Recall” see 52 C. J. p 1190. 


3. Webster D. [quot Wilson v. 
Storthz, 117 Ark. 418, 175 SW 40, 45]. 


4. Beall v. State, 131 Md. 669, 103 
A 99. 


5. English L. D. 


6 See Chattel Mortgages §§ 233-— 


244; Mortgages §§ 425, 427, 531; 
Pleading § 920. 
7. See Kings County F. Ins. Co. 


VeLOWLE CEU dlaikll Al COO0; soos. 


“Earth oil” see Earth 19 C. J. p 
855 note 23 [c]. 


8. See Sugar [37 Cyc 517]. 


9. State v. Gallimon, 24 N. C. 372, 
377. See also Criminal Law § 1256; 
Indictments and Informations § 837. 


10. Webster New Int. D. See al- 
so Oil 46 C. J. p 1088 text and note 30; 
Sugar [37 Cye 517]. 


aut Mayes vy. Jones, 270 Fed. 121, 


12. Webster D. [quot Latham v. 


Clark, 120 Oh. St. 559, 166 NE 6865, 
687]. 
13. Webster D. [quot Cooper v. 


Greely, 1 Den. (N. Y.) 347, 360]. Sse 
also Libel and Slander 36 C. J. p 1134]. 


14. See generally Libel and Slander 
Sonu Da Lls.4. 


Ran MeLure y. Colclough, 17 Ala. 


16. Cross references: 
Criminal Law § 3749. 
Reformation post. 
Reformation of Instruments post. 


17. Rapalje & L. L. D. [quot Me- 
Corquodale v. Texas, 211 U. S. 482, 
435, 29 SCt 146; McCorquodale vy. 
State, (Tex. Cr.) 938 Siw 8795 §s3yqe 


18. Little v. State, 187 Ala. 659, 35 
S 134. 


19.6 BlackeiiwL): 


*By WM. HOWARD BUCHANAN (Referendo Singula Singulis-Reformation inclusive), 
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REFORMATION.*® The act of reforming what | correction or amendment, as of life or manners; or 
is defective or evil, or the state of being reformed; | of a government.?4 


20. Cross references: .- Infants § 226. Vagrancy [39 Cyc p 1109 text and 
Divorce § 207. Reformation of Instruments post. note 10]. 
Drunkards § 93. Reformatories post. 215, Century D; 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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REFORMATION OF INSTRUMENTS 


(Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 906] 
ANALYSIS 
I. MEANING OF TERM [sub-analysis p 901] 
II. EXISTENCE AND EXTENT OF REMEDY IN GENERAL [sub-analysis p 901] 
II. NECESSITY FOR REFORMATION [sub-analysis p 901] 
IV. INSTRUMENTS WHICH MAY BE REFORMED [sub-analysis p 901] 
V. RIGHT OF REFORMATION [sub-analysis p 902] 
VI. MATTERS OF REFORMATION [sub-analysis p 903] 
VII. RATIFICATION, ESTOPPEL, OR WAIVER [sub-analysis p 903] 
VIII. CONDITIONS PRECEDENT [sub-analysis p 903] 
IX. DEFENSES AND OBJECTIONS TO RELIEF [sub-analysis p 904] 
X. PERSONS ENTITLED TO REFORMATION [sub-analysis p 904] 
XI. PERSONS AS TO WHOM REFORMATION MAY BE HAD [sub-analysis p 904] 
XII. MATTERS AFFECTING PROCEEDINGS AND REMEDY IN GENERAL [sub-analysis p 904] 
XIII. PARTIES [sub-analysis p 905] 
XIV. PROCESS AND APPEARANCE [sub-analysis p 905] 
XV. PLEADING [sub-analysis p 905] 
XVI. EVIDENCE [sub-analysis p 905] 
XVII. TRIAL, RELIEF, DECREE, AND APPEAL [sub-analysis p 906] 
XVIII. COSTS [sub-analysis p 906] 
XIX. OPERATION AND EFFECT OF REFORMATION [sub-analysis p 906] 


SUB-ANALYSIS 
I. MEANING OF TERM [6 1] p 906 


II. EXISTENCE AND EXTENT OF REMEDY IN GENERAL [$$ 2-7] p 907 
A. Power To Reform in General [§ 2] p 907 
B. Care in Exercise of Power [§ 3] p 907 
C. Theory and Purpose of Remedy [§ 4] p 908 
D. Scope [§ 5] p 908 
EK. Effect of Reformation [§ 6] p 910 
F. Relation to Specific Performance [§ 7] p 910 


III. NECESSITY FOR REFORMATION [§ 8] p 910 


IV. INSTRUMENTS WHICH MAY BE REFORMED [(§§ 9-25] p 911 
A. In General [§ 9] p 911 
B. Executed and Executory Agreements [§§ 10-11] p 911 
1. In General [§ 10] p 911 
2. As Affected by Statute of Frauds [§ 11] p 911 
C. Voluntary Conveyances [§§ 12-16] p 913 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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1. In General [§ 12] p 913 
2. As between Grantor and Grantee or Volunteer [§ 13] p 913 
3. As between Volunteers [§ 14] p 914 
4, Intent of Parties Apparent [§ 15] p 914 
5. What Conveyances Are Voluntary [§ 16] p 914 
D. Invalidity of Instrument [§ 17] p 915 
EK. Instruments Executed under Power Conferred by Statute [§ 18] p 916 
F. Particular Instruments [§§ 19-25] p 917 
1. Contracts [§ 19] p 917 
2. Deeds [§ 20] p 918 
. Mortgages [§ 21] p 919 
. Marriage Settlements [§ 22] p 920 
. Wills and Instruments Intended as Wills [§ 23] p 920 
. Insurance Policies [§ 24] p 920 
. Other Instruments [§ 25] p 920 


V. RIGHT OF REFORMATION [§§ 26-68] p 922 
A. In General [§ 26] p 922. 
B. ‘As Dependent on Remedy at Law [§§ 27-28] p 922 
1. In General [§ 27] p 922 
2. Choice of Remedies [§ 28] p 923 
Dependent on Equitable Showing [§ 29] p 923 
Discretion of Court [§ 30] p 924 
Necessity of Contract [§ 31] p 924 
Showing of Injury [§ 32] p 925 
Prior Adjudication [§ 33] p 925 
Specific Grounds [§§ 34-68] p 925 
. General Rule [§ 34] p 925 
. Ignorance, Negligence, Etc. [§ 35] p 926 
. Ambiguity and Uncertainty [§ 36] p 926 
. Failure To Read [§ 37] p 926°. 
. Intentional Variation from Contract [§ 38] p 926 


. Reliance upon Contemporaneous Promise, ite. [§ 39] p 927 
. Mistake [§§ 40-68] p 927 
Definition [§ 40] p 927 
General Rule [§ 41] p 927 
Subject Matter of Mistake [§ 42] p 928 
Materiality of Mistake [§ 43] p 928 
Time of Mistake [§ 44] p 929 
Obviousness of Mistake [§ 45] p 929 
Effect of Admission of Mistake [§ 46] p 929 
Mistake of Fact or Law [§§ 47-57] p 929 
(1) In General [§ 47] p 929 
(2) Mistake of Fact [§§ 48-52] p 929 
(a) In General [§ 48] p 929 
(b) What Constitutes [§§ 49-52] p 930 
aa. In General [§ 49] p 930 
bb. Location of Land and Boundary Lines [§ 50] p 932 
ec. Mistake by Scrivener [§§ 51-52] p 932 
(aa) In General [§ 51] p 932 
(bb) Unskillfulness or Ignorance [§ 52] p 933 
(3) Mistake of Law [§§ 53-57] p 933 
(a) In General [§ 53] p 933 
(b) What Constitutes [§ 54] p 934 
(c) As to Legal Operation and Effect [§§ 55-57] p 934 
aa. Of Contract [§ 55] p 934 
bb. Of Instrument [S$ 56-57] p 935 
(aa) In General [§ 36] p 935 
(bb) Mistake by Scrivoner or Draftsman [§ 57] p 938 
i. Mutual Mistake, and Mistake with Fraud or Inequitable Conduct [§§ 58-68] p 938 
(1) In General [§ 58] p 938 


(2) Mutual Mistake oe. 59-64] p 941 
(a) In General [§ 59] p 941 
(b) What Constitutes Mutual Mistake [§ 60] p 945 
(c) Who Must Be Mistaken [§ 61] p 947 
(d) Effect of Agency [§§ 62-63] p 947 
aa. In General [§ 62] p 947 


For later cases, developments and changes in the law see Annotations, same title and section number 


“IS en CO 


Fa tO 
NO ob to WR 


PRibe BOOP 


163 


; 
jee 


REFORMATION OF INSTRUMENTS 


bb. Draftsman or Scrivener [§ 63] p 948 

(e) Cancellation although No Reformation [§ 64] p 948 

(3) Fraud or Inequitable Conduct [§§ 65-68] p 949 
(a) In General [§ 65] p 949 
. (b) What Constitutes [§§ 66-67] p 950 

aa. In General [§ 66] p 950 
bb. Misrepresentation [§ 67] p 952 

(c) Effect of Agen scy [§ 68] p 953 


VI. MATTERS OF REFORMATION [{§ 69-99] p 953 
A. In General [§ 69] p 953> 
B. Terms and Conditions of Writings [§§ 70-73] p 953 
1. In General [§ 70] p 953 
2. Hrroneous Insertion [§ 71] p 954 
3. Hrroneous Omission [§ 72] p 954 
4. Recital of Consideration [§ 73] p 955 
C. Defective Execution [§§ 74-77] p 955 
1. In General [§ 74] p 955 
2. Omission of Seal or Scroll [§ 75] p 955 
3. Defective Acknowledgment [§ 76] p 956 
4. Lack of Proper Witnesses [§ 77] p 956 
D. Nonexecution. [§ 78] p 956 
E. Defect of Parties [§§ 79-86] p 956 
1. Parties to Bills and Notes [§ 79] p 956 
2. Parties to Bonds [§ 80] p 956 
3. Parties to Contracts [§§ 81-82] p 957 
a. In General [§ 81] p 957 
b. Contracts To Convey [§ 82] p 957 
4. Parties to Deeds [§§ 83-84] p 957 
a. In General [§ 83] p 957 
b. Deeds of Trust [§ 84] p 958 
5. Parties to Leases [§ 85] p 958 
6. Parties to Mortgages [§ 86] p 958 
F. Matters of Description [§§ 87-99] p 958 
1. In General [§ 87] p 958 
2. In Particular Instruments [§§ 88-99] p 958 
a. Contracts To Convey Land [§ 88] p 958 
b. Deeds [§§ 89-93] p 959 
(1) In General [§ 89] p 959 
(2) Quantity of Property [§§. 90-91] p 961 
(a) In General [§ 90] p 961 
(b) Approximation of Quantity [§ 91] p 961 
(3) Estate or Interest Created [§ 92] p 962 
(4) Deeds of Sheriffs and of Similar Officers [§ 93] p 962 
e. Leases [§ 94] p 963 : 
d. Mortgages, Foreclosure Decrees, and Deeds [§§ 95-98] p 963 
(1) As to Real Estate [§§ 95-97] p 963 
(a) In General [§ 95] p 963 
(b) Indebtedness Secured [§ 96] p 964 
(c) After Foreclosure [§ 97] p 964 
(2) As to Personalty [§ 98] p 965 
e. Other Instruments [§ 99] p 965 


VII. RATIFICATION, ESTOPPEL, OR WAIVER [§§ 100-104] p 965 
A. Ratification [§ 100] p 965 
B, Estoppel or Waiver [§§ 101-104] p 966 
1. In General [§ 101] p 966 
2. Estoppel by Deed [§ 102] p 967 
3. Previous Adjudications and Legal Proceedings [§ 103] p 967 
4. Estoppel To Deny Reformation [§ 104] p 968 


VIII. CONDITIONS PRECEDENT [§§ 105-107] p 968 
A. In General [§ 105] p 968 ‘ 
B. Demand [§ 106] p 968 
C. Restoration of Status Quo [§ 107] p 969 
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IX. DEFENSES AND OBJECTIONS TO RELIEF [§§ 108-115] p 970 
In General [§ 108] p 970 
, . Relief Unnecessary or Ineffectual [§ 109] p 971 
Knowledge or Intent of Parties [§ 110] p 972 
. Negligence [§§ 111-115] p 973 
1. In General [§ 111] p 973 
2. What Constitutes Negligence [§§ 1125114] p 974 
a. In General [§ 112] p 974 
b. Failure To Read Instrument [§ 113] p 975 
ce. Imputed Negligence [§ 114] p 976 
3. Determination [§ 115] p 976 


X. PERSONS ENTITLED TO REFORMATION [§§ 116-124] p 976 

A. In General [§ 116] p 976 

B. Assignee of Contract [§ 117] p 977 

C. Vendor or Successor in Interest [§ 118] p 977 

D. Vendee or Successor in Interest [§§ 119-121] p 977 
1. In General [§ 119] p 977 
2. Volunteer [§ 120] p 978 
3. Purchaser at Mortgage Sale [§ 121] p 978 

E. Mortgagor [§ 122] p 979 

F. Mortgagee [§ 123] p 979 

G. Other Persons [§ 124] p 979 


XI. PERSONS AS TO WHOM REFORMATION MAY BE HAD [§§ 125-142] p 980 
A. In General [§ 125] p 980 
B. Creditors [§§ 126-129] p 980 
1. In General [§ 126] p 980 
2. Lien Creditors [§ 127] p 981 
3. Attachment Creditors [§ 128] p 981 
4. Judgment Creditors [§ 129] p 981 
Heirs and Personal Representatives {§ 130] p 982 
Voluntary Grantees [§ 131] p 982 
Purchasers and Mortgagees [§§ 182-135] p 982 
1. In General [§ 1382] p 982 : 
2. Bona Fide Purchaser [§§ 133-134] p 983 
a. In General [§ 133] p 983 
b. Who Deemed Bona Fide Purchaser [§ 134] p 985 
3. Purchasers at Execution Sale [§ 135] p 986 
F. Married Women [§§ 136-138] p 986 
1. In General [§ 136] p 986 
2. Under Modern Statutes [§ 137] p 986 
3. Noncompliance with Statutory Requirements [§ 138] p 986 
G. Homestead Claimants [§ 139] p 987 
H. Principals [§ 140] p 987 
I. Sureties [§ 141] p 988 
J. Other Persons [§ 142] p 988 


XII. MATTERS AFFECTING PROCEEDINGS AND REMEDY IN GENERAL  [§§ 143-155] p 988 
A. Jurisdiction and Venue [S§ 143-149] p 988 
1. Jurisdiction [§§ 143-147] p 988 
a. In Equity [§ 143] p 988 
b. At Common Law [§ 144] p 990 
ce. In Admiralty [§ 145] p 991 
d. In Courts of Limited Jurisdiction [§ 146] p 991 
e. Under Codes [§ 147] p 992 
2. Venue [§ 148] p 992 
3. Form of Remedy [§ 149] p 992 
B. Limitations and Laches [§§ 150-154] p 995 
1. Laches [§ 150] p 995 
2. Limitations [§§ 151-153} p 1001 
a. In General [§ 151] p 1001 
b. Shorter Period Fiaed by Contract [§ 152] p 1001 
ec. Limitation Period and Its Computation [§ 153] p 1002 
3. Hacuses for Delay [§ 154] p 1003 
C. Time for Bringing Action [§ 155] p 1003 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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XIII. PARTIES [§§ 156-164] p 1003 
A. Who Are Necessary Parties [§§ 156-160] p 1003 

1. In General [§ 156] p 1003 

2. In Reforming Contract [§ 157] p 1005 

3. In Reforming Deed [§ 158] p 1006 

4. In Reforming Mortgage [§ 159] p 1008 

5. In Reforming Lease [§ 160] p 1008 
Who Are Proper Parties [§ 161] p 1008 
Effect of Nonjoinder of Necessary Parties [§ 162] p 1010 
Effect of Joinder or Nonjoinder of Proper Parties [§ 163] p 1011 
Effect of Misjoinder of Parties [§ 164] p 1011 


XIV. PROCESS AND APPEARANCE [§ 165] p 1011 


XV. PLEADING [§§ 166-195] p 1012 
A. Pleading Right to Reformation [§§ 166-186] p 1012 
1. Cause of Action Generally [§ 166} p 1012 
2. Material Allegations [§§ 167-182] p 1012 
a. In General [§ 167] p 1012 
b. Instrument as Made and as Intended [§§ 168-171] p 1014 
(1) In General [§ 168] p 1014 
(2) Description of Land [§ 169] p 1015 
(3) Contradictory Statements [§ 170] p 1015 
(4) Exhibits [§ 171] p 1015 
Demand Prior to Suit [§ 172] p 1015 
Offer To Do Equity [§ 173] p 1016 
e. Grounds for Reformation [§§ 174-177] p 1016 
(1) In General [§ 174] p 1016 
(2) Mistake [§ 175] p 1016 
(3) Fraud and Inequitable Conduct [§ 176] p 1019 
(4) Alternative Allegations [§ 177] p 1019 
f. Discovery, Knowledge, or Notice of Mistake or Fraud [§ 178] p 1019 
g. Negativing Negligence or Fraud of Complainant [§§ 179-180] p 1020 
(1) Negligence [§ 179] p 1020 
(2) Fraud [§ 180] p 1020 
h. Negativing Intervention of Rights of Third Persons [§ 181] p 1020 
1. Agent’s Authority [§ 182] p 1020 
3. Prayer for Relief [§ 183] p 1020 
4. Defects and Objections [§§ 184-186] p 1021 
a. In General [§ 184] p 1021 
b. Hypothetical Form of Allegation [§ 185] p 1021 
ce. Surplusage [§ 186] p 1021 
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B. Cross Pleading or Counterclaim for Reformation [§ 187] p 1022 
C. Plea or Answer [§§ 188-189] PB 1022 
1. In General [§ 188] p 1022 
2. Asking for Reformation [§ 189] p 1022 
D. Reply [§ 190] p 1023 
EK. Demurrer [§ 191] p 1023 
F. Amendments and Supplemental Pleadings [§ 192] p 1023 
G. Issues, Proof and Variance [§§ 193-195] p 1023 


1. Matters To Be Proved [§ 193] p 1023 
2. Issues Raised by, and Evidence Admissible under, Pleadings [§ 194] p 1024 
3. Variance [§ 195] p 1025 


XVI. EVIDENCE [§§ 196-210] p 1025 
A. Presumptions and Burden of Proof [§ 196] p 1025. 
B. Admissibility [§§ 197-198] p 1027 
1. In General [§ 197] p 1027 
2. Parol Evidence [§ 198] p 1029 
C. Weight and Sufficiency [§§ 199-210] p 1030 
1. In General [§ 199] p 1030 
2. Corroboration [§§ 200-201] p 1037 
a. In General [§ 200] p 1037 
b. By Instrument in Suit [§ 201] p 1037 
3. Conflict of Evidence [§ 202] p 1037 
4. After Lapse of Time [§ 203] p 1038 
5. To Justify Reformation of Particular Instruments [§$ 204-210] p 1038 
a. Contracts Generally [§ 204] p 1038 » 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Contracts for Sale or Exchange of Real Property [§ 205] p 1039 
Contract for Sale of Personal Property [§ 206] p 1040 
Conveyances, Transfers, and Assignments [§ 207] p 1040 
Bonds and Negotiable Instruments [§ 208] p 1044 

Insurance Policies [§ 209] p 1044 

Releases, Receipts, and Settlements [§ 210] p 1045 


XVII. TRIAL, RELIEF, DECREE, AND APPEAL [(§§ 211-230] p 1046 
A. Trial or Hearing [§§ 211-218] p 1046 
‘1. In General [§ 211] p 1046 
2. References for Trial of Issue [§ 212] p 1046 
3. Submission of Issue to Jury [§§ 213-217] p 1046 
a. In General [§ 213] p 1046 
b. Where Equitable and Legal Causes Are Joined [§ 214] p 1046 
¢. Proceedings for ae and Trial of Issues [§§ 315,216] p 1047 
(1) In General [§ 215] p 1047 
(2) Nonsutt, Dismissal: and Directing of Verdict [§ 216] p 1048 
d. Verdict of Jury [§ 217] p 1048 
4. Findings of Court [§ 218] p 1048 
B. Relief Awarded [§§ 219-226] p 1048 
1. In General [§ 219] p 1048 
2. Based on Pleadings and Proof [§ 220] p 1048 
3. Necessity of Performance of Conditions Precedent [§ 221] p 1049 
4, Extent and Form of Relief [§§ 222-226] p 1049 
a. To Party Requesting Reformation [§§ 222-225] p 1049 
(1) In General [§ 222] p 1049 
(2) Alternative Relief S 223] p 1050 
(3) Additional or Incidental Relief [§§ 224-225] p 1050 
(a) In General [§ 224] p 1050 
(b) Measured by Instrument as Reformed [§ 225] p 1051 
b. To Party Opposing Reformation [§ 226] p 1053 
C. Decree [§§ 227-229] p 1053 
1. In General [§ 227] p 1053 
2. Embracing Other aes [§ 228] p 1054 
3. Collateral Attack [§ 229] p 1054 
D. Appeal [§ 230] p 1054 


XVIII. COSTS [§ 231] p 1054 


XIX. OPERATION AND EFFECT OF REFORMATION [§§ 232-234] p 1055 
A. In General [§ 232] p 1055 
B. Relation Back [§§ 233-234] p 1055 
1. In General [§ 233] p 1055 
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CROSS REFERENCES 


Alteration of Instruments 2 C. J. p 1168. New Trial § 586. 
Cancellation of Instruments 9 C. J. p 1154. Pendency of reformation suit ane action at law see 
ae Care acknowledgment see Acknowledg- Abatement and Revival §§ 55, 
ments 36, 237. Reformation in suit to quiet ate: s bee $ 
Election between action on instrument and suit for ref- 269. a po Quiaring utter: 
ormation see Election of Remedies § 11. Stay of action pending suit for reformatio 
Joinder of suit for reformation and action for enforce- § 422. Dupes AotOns 
ment see Actions §§ 197, 247. Usurious contr act, reformation of see Usur 3 
Limitations of Actions §§ 138, 147, 1010). PAA FESS 


Lis Pendens § 21. 


‘I. MEANING OF TERM 
[By Giupert G. Frnury] 


[§ 1] Reformation is that remedy in equity! by | tion of the parties when some error or mistake has 
means of which-a written instrument is made or con- | been committed.? 
strued so as to express or conform to the real inten- 


1. See infra § 2. See also infra §§ | der the code. Clayton v. Freet, 10] tion is a remedy afforded to arties 

144, 147. Oh. St. 544, 546. and the privies of parties to anttten 
i [a] In code states where the dis- 2, Adams v. Stevens, 49 Me. 362, instruments, to rectify them where 
tinction between suits at law and ac- | 266 [cit Lumbert v. Hill, 41 Me. 475, | they fail, through mistake or fraud, 
tions in equity has been abolished a | 482]; Anderson L. D.; Bispham Eq. | to conform with the real agreement.” 
suit for reformation, which would, | § 31; _Bouvier L. D.; Pomeroy Eq. | Henderson v. Henderson, 158 Tenn 
under the former system, have been | Jur. §§ 112, 870. 452, 456. 14 SW (2d) 714 [reh den 159 
a suit in equity, is a civil action un- [a] Other definition.—'Reforma- ‘Tenn. 126, 17 SW (2d) 15]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 2-3] 
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II. EXISTENCE AND EXTENT OF REMEDY IN GENERAL 


[§ 2] A. Power To Reform in General. 
has power to reform and correct a valid? written in- 
strument to make it conform to the agreement ac- 


tually made.® 


3. Cross references: 

Distinction between reformation and 
rescission see Cancellation of In- 
struments § 3 

Form of remedy? see infra § 1 

Relief awarded see infra §§ Brice 226. 

i Effect of invalidity see infra § 
(. 

5. U. S.—Bartelme- v. Merced Irr. 
Dist., 31 F. (2d) 10; American Assoc. 
v. Williams, 166 Fed. 17, 93 CCA 1. 

Ala.—Wright v. Wright, 180 Ala. 
343, 60 S 931. 


Alaska.—Grigsby v. Dickinson, 7 
Alaska 457 (recognizing rule). 

Ariz.—McMillon vy. Flagstaff, 
Ariz..536;/164 P)318. 


Ark.—Soderman v. Bell, 
83, 143 SW 595. 


Cal.—Holtham vy. Savory, 72 Cal. A. 
497, 238 P 136. 
Colo.—Selder v. Winegar, 
574, 203 P 667. 
Conn.—Chamberlain v. Thompson, 
10 Conn. 243, 26 AmD 390. 
Del.—Leroes vy. Breakwater  Fish- 
eries Co., 12 Del. Ch. 269, 110 A 669. 


D. C.—Manogue v. Bryant, 15 App. 
245. 


Fla.—Smith vy. Caravasios, 96 Fla. 
219, 118 S 10. 

Ga.—White, etce., Lumber Co. v. 
Foster, 157 Ga. 493, 122 SE 29. 


Hawaii.—Meheula v. Hausten, 
Hawaii 304. 


Ida.—Allen v. Kitchen, 16 Ida. 133, 
ane P 1052, LRA1917A 563, 18 AnnCas 

IllL.—Krabbenhoft v. Gossau, 337 IIl. 
396, 169 NE 258; Utterback v. Estill, 
224 Il. A. 151. 

ae —Adams v. Wheeler, 122 Ind. 
‘251, 23 NE 760; Harvey v. Hand, 48 
Ind. A. 392, 95° NE 1020; Remm vy. 
‘Landon, 43 Ind. A. 91, 86 NE 973. 

Iowa.—Wormer v. Gilchrist, 230 
NW 856; Fitch v. Flinn, 198 lowa 823, 
200 NW 402. 

Kan.—Waddle v. Bird, 122 Kan. 716, 
253 P 576. 

Ky.—Eastern Gulf Oil Co. v. Love- 
lace, 188 Ky. 238, 221 SW 544; Cen- 
tral L. Ins. Co. v. Robinson, 181 Ky. 
507, 205 SW 589. 

La.—Louisiana Sulphur Min. Co. v. 
Brimstone R., ete., Co., 143 La. 743, 
79 S 324. 

Me.—Tucker v. Madden, 44 Me. 206. 


Md.—Hesson y. Hesson, 121 Md. 
626, 89 A 107. 

Mich.—Raymond y. Auto Owners’ 
Ins. Co., 236 Mich. 393, 210 NW 247. 


18 


102 Ark. 


fay Colo; 


29 


Minn.—Smith v. Jordan, 13 Minn. 
264, 97 AmD 232. 
Miss.—McAllister_ v. Richardson, 


103 Miss. 418, 60 S 570. 


Mo.—Wolz v. Venard, 253 Mo. 67, 
161 SW 760; Fanning v. Doan, 139 
Mo. 392, 41 SW 742. 


Mont.—State v. Missoula County 


Fourth Judicial Dist. Ct., 77 Mont. 
594, 251 P 1061. 

Nebr.—Beall v. Martin, 48 Nebr. 
479, 67 NW 433. 

Nev.—wWilson v. Wilson, 23 Nev. 


267, 45 P 1009. 

N. H.—Smith v. Greeley, 14 N. H. 
Be 

N. J.—Gross v. Yeskel, 100 N. J. 
mq. 298, 134 A 737 Laff 98 N. J. Eq. 


[By Giupert G. Finuey] 
Equity 


64, 1380 A 546]. 

N. M.—Elida First Nat. Bank v. 
Hartford F. Ins. Co., 17 N. M. 334, 
pyre > ka ss 

N.. Y.—Baird v. Erie R. Co., 210 
N.Y. 225,77 104- NE. 614; J.P. Dufty 
Co. v. Todebush, 173 App. Div. 205, 
Ae NYS 299. 

C.—Shook v. Love, 170 N. C. 99, 
86 SE 1007. 

N. D.—M. Sigbert Awes Co. v. Has- 
lam, 37 N. D. 122, 163 NW 265. 

Oh.—Neininger v. State, 50 Oh. St. 
394, 34 NE 633, 40 AmSR 674; Web- 
ster v. Harris, 16 Oh. 490. 

rater ieeiae v. Spears, 125 Okl. 126, 
266. P 51 

eke 'B. Menefee Lumber Co, v. 
Gamble, 119 Or. 224, 242 P 628. 

Pa.—Baab v. Houser, 203 Pa. 470, 
53 A 344. 

Philippine.—Ong-Quingco v. 
27 Philippine 314. 

_R. I.—Sprague v. Thurber, 17 R. I. 
454, 22 A 1057. 

S. C.—Jumper v. Queen Mab Lum- 
ber Co., 115 S. C. 452, 106 SE 473. 

S. D.—Hughes v. Payne, 27 S. D. 
214, 130 NW 81. 

Tenn.—Tennessee Valley Iron, etc., 
Co. v. Patterson, 158 Tenn. 429, 14 
SW (2d) 726. 

Tex.—Nunnally v. Holt, 
1 SW (2d) 933. 

Utah.—Griffin v. Salt Lake City, 18 
Utah: 132, 18 P 132. 


Vt.—Powers v. Caledonia County 


Imaz, 


(Civ. A.) 


amet, School, 93 Vt. 220, 106 A 
Va.—Massie v. Heiskell, 80 Va. 789. 


Wash.—Johnston v. Mortensen, 155 
Wash. 547, 285 P 438. 


W. Va.—-Melott v. West, 76 W. Va. 
739, 86 SE 759; Buford v. Chichester, 
69 W.Va. 213, 71 SE 120. 

Wis.—Grant Marble Co. v. Abbot, 
142 Wis. 279, 124 NW 264. 

Wyo.—Weltner. v. Thurmond, 17 
Wyo. 268, 310, 98 P 590, 99 P 1128, 129 
AmSR 1113. 

Eng.—Murray v. Parker, 
305, 52 Reprint 367. 

Alta.—Rudd vy. Manahan, 5 Alta. L. 
iy 

B. C.—Booth v. Callow, 18 B. C. 
499, 183 DomLR 202, 24 WestLR 813. 

Man.—British Canadian Loan, etc., 
Co. v. Fornier, 15 Man. 593. 


N. B.—Bourgeois v. Smith, 48 N. B. 
212. 


N. S.—Lawson v. 
303: 

Ont.—Jarvis v. Jarvis, 
831. 

Sask.—Campbell v. MacKinnon, 2 
Sask. L. 345. 

Newfoundl.—West End Club v. 
Horwood, 18 Newfoundl. 371. 

“Reformation is not an incident to 
an action at law, but can be granted 
only in equity.” U. S. v. Milliken 
Imprinting Co., 202 U. S. 168, 173, 26 
Sct 572, 50 L. ed. 980 [quot State v. 
Missoula County Fourth Judicial Dist. 
Ct..477 Mont. 594, 251, P, 1061). 

[a] As branch of equity jurisdic- 
tion.— (1) Is one of the oldest heads 
of equity jurisdiction. American As- 
soc. v. Williams, 166 Fed. 17, 93 CCA 
1. (2) The correction of mistakes in 


19 Beav. 


Jones, 40 N. S. 
10 OntWR 


[§ 3] B. Care in Exercise of Power. 
to reform an instrument is an extraordinary one 
whose exercise must be guarded with zealous care,°® 
and exercised with great caution.? 


The power 


Thus equity 1s 


written instruments occurring by ac- 
cident, fraud or otherwise, has been 
one of the acknowledged branches of 
equity jurisdiction from time imme- 


morial. Krabbenhoft v. Gossau, 337 
Ill. 396, 169 NE 258; Baird v. Erie 
NCO. 200 Nig erao,, LOS IN Ky Gl 4ouueCs)) 


Is an ordinary head of equity juris- 
diction. Elida First Nat. Bank v. 
Hartford F. Ins. Co., 17 N. M. 334, 
L279 PTI be (4) St is Madistinces 
branch of equity jurisprudence to re- 
form a written contract where it un- 
questionably appears that, contrary 
to the intention of both parties, it 
does not express the prior oral agree- 
ment of the parties in a material par- 
ticular, irrespective of the cause of 
such discord. Jumper v. Queen Mab 
Lumber Co., 115 S. C. 452, 106 SE 473. 
(5) Is not an independent branch of 
equity jurisdiction, but is only one 
remedy that the court employs in the 
enforcement of its general jurisdic- 
tion in cases of fraud, accident, and 
mistake. Tennessee Valley Iron, etc., 
Co. v. Patterson, 158 Tenn. 429, 14 SW 
(2d) 726. 

[b] Exclusive equity jurisdiction. 
—Reformation is a matter for the 
exclusive exercise of equity jurisdic- 
tion. Soderman v. Bell, 102 Ark. 83, 
148 SW 595. 


[ce] Suit for reformation js an 
equitable proceeding. Gault v. Spears, 
125 Okl. 126, 256 P 515. 


[dj] Equity broader than law.—A 
written contract will be opened up 
to let in an equity arising from facts 
perfectly distinct from the construc- 
tion of the instrument itself. Tucker 
v. Madden, 44 Me. 206. 

[e] Court of equity may open 
written contract to let in an equity 
arising from facts distinct from sense 
and construction thereof, subject to 
substantive law and in accord with 
the parties’ agreements. Henderson 
v. Henderson, 158 Tenn. 452, 14 SW 
(2d) 714 [reh den 159 Tenn. 126, 17 
SW (2d) 15]. 

Courts possessing jurisdiction see 
infra §§ 143-147. 


6. Miller v. Stuart, 107 Md. 23, 68 
A 273; ‘Farmville Ins., -ete., Co. v. 
Butler, 55 Md. 233; Lytle v. Hulen, 
128 Or. 483, 275 P 45; Dolph v. Len- 
non’s, Inc., 109 Or. 336, 220) Pye 


7. U. S.—Ivinson v. Hutton, 98 U. 
S. 79, 25 L. ed, 66. 

Ala.—Brumfield v. Hall, 215 Ala. 
515, 110 S 898; Folmar v. Lehman- 
Durr Co., 147 Ala. 472, 41 S 750. 

Ga.—White, ete. Lumber Co. v. 
Foster, 157 Ga. 493, 122 SE 29. 

Ky.—Kentucky Title Co. v. Hall, 219 
Ky. 256, 292 SW 817. 

Md.—Farmville Ins., 
Butler, 55 Md. 233. 

Minn.—Fritz v. Fritz, 94 Minn. 264, 
102 NW 705. 

N. J.—Aller v. Crouter, 64 N. J. Eq. 
881, 54 A 426. 

N. Y.—Mead v. Westchester F. Ins. 
Co., 64 N. Y. 453 [aff 3 Hun 608]. 

Oh.—Webster v. Harris, 16 Oh. 490. 

Or.—Dolph v. Lennon’s, Ine., 109 Or. 
336, 220 P 161. 

Pa.—Baab v. Houser, 203 Pa. 470, 
53 A 344. ° 

[a] The power is one of the most 
delicate duties devolving on a court 
of chancery. Farmville Ins., etc., Co. 
v. Butler, 55 Md.233. 
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slow and cautious in the exercise of this power,® and 
will grant reformation only in a clear ease.® 


[§ 4] C. Theory and Purpose of Remedy. Ref- 
ormation is an intermediate and not a final remedy.?° 
It may be obtained on its own account merely for 
the purpose of correcting the instrument, or it may 
be obtained as a necessary preliminary step to the 
granting of a further and substantial relief;1* but 
reformation will not be granted where the action was 
brought nominally to reform the instrument, but 
really to obtain a judicial construction of 1t;+? nor 
will it lie, thus depriving a party of his right to a jury 
trial for damages under the contract, where the in- 
tention of the parties can be ascertained by con- 
struction.1? The object of reformation is not to 
enforce, but to establish the contract, not as it was 
written, but as it should have been written accord- 
ing to the agreement of the parties.‘* It presuppos- 
es that the instrument does not express the true in- 
tent of the parties,t® and contemplates a continu- 


REFORMATION OF INSTRUMENTS 


[§§ 3-5 


parties really intended should be the stipulation.*® 
It proceeds upon the theory that a valid contract 
was created by the negotiations of the parties, but 
by mistake!’ is wanting in formal expression?® or 
execution!® so as to evince the actual intent of the 
parties.2° Its office is to correct mistakes by writ- 
ing out the contract according to the actual agree- 
ment.?1 Its purpose is not to make a new contract, 
but to give effect to the original intent of both par- 
ties.?? 

[§ 5] D. Scope. Equity does not rectify con- 
tracts, but only the instruments purporting to, but 
not in fact, evidencing the terms of the contract.?* 
If an instrument, intended as the execution of an 
agreement, from some cause is insufficient for that 
purpose, the agreement remains as much unexecuted 
as if the parties thereto had refused to comply with 
it, and equity will carry out the intention of the par- 
ties when clearly shown.** Thus, if the instrument 
fails to embody the true agreement, equity will re- 


ance of the contractual relations upon what both 


8. Hall v. Hubbard, 215 Ala. 653, 
112 S 235; White, ete., Lumber Co. 
v.. Foster, 157 Ga. 493, 122 \SH 29; 
Stricker v. Tinkham, 35 Ga. 176, 89 
AmD 280. 

[a] Equity proceeds cautiously in 
granting reformation, where alleged 
error is denied. Hall v. Hubbard, 215 
Ala. 653, 112 S 235. 

9. U. S.—wWillard v. Davis, 122 Fed. 
363. 

Ala.—Hall v. Hubbard, 215 Ala. 653, 


112 S 235; Keith v. Woodruff, "136 
Ala: 443, 34 S 911; Teakle v. Teakle, 
29 Ala. 403. 


Ky..-Kentucky Title Co. v. Hail, 219 
Ky. 356,292 SW 817. 


Md.—-Miller v. Stuart, 107 Md. 23, 
68. A 273. 


Minn.—Fritz v. Fritz, 94 Minn. 264, 
102, NW 705. 


N: J.—Van Houten v. Van Houten, 
68 N. J. Eq. 358, 59 A 555; Aller v. 
Crouter, 64 N. J. Eq. 381, 54 A 426. 


, Oh.—Webster v. Harris, 16 Oh. 490. 


‘f{a]! Equity requires definite alle- 
gations and certain proof. Willard 
v. Davis, 122 Fed. 363; Keith v. Wood- 
ruff, 136 Ala. 4438, 34 S 911. 


Sufficiency of evidence see infra § 
199. 


10. Thomas v. Harmon, 122 N. Y. 
84, 25 NE 257. 


iI. Nunnally v. Holt, (Tex: ‘Civ. 
A.) 1 SW (2d) 933. And see cases 
infra this note. 


[a] As preliminary remedy.—(1) 
Plaintiff, before he is entitled to par- 
tition, must, by an action to reform 
his deed, correct a title defect result- 
ing from apparent discrepancy be- 
tween consideration required by pow- 
er of attorney and that recited in the 
deed. Aucoin v. Engeron, 165 La. 319, 
115 S 576. (2) Remedy of a party 
desiring to sue on one part of agree- 
ment, the whole of which by mistake 
was canceled, was suit to reform the 
cancellation. Holtham v. Savory, 72 
Cale Ay 497, 238 Ps 136. 


[b] In same proceeding equity 
will, in a proper case, reform and 
specifically enforce a contract. See 
infra §§ 224, 225. 


[ec] Equity will reform even when 
the sole object of the bill and the 
purpose of the complainant is to take 
a remedy at law on the contract when 
reformed. Lewes v. Breakwater Fish- 
eries Co., 12 Del. Ch. 269, 110 A 669. 


12. Moore v. Hamilton, 93 W. Va. 
52:95 117 SE 229. 


13. I. M. Ludington’s Sons v. Fi- 
delity, etc., Co., 96 Misc. 243, 160 NYS 
600. 


14. Thomas v. Harmon, 122 N. Y. 
84, 25. NE 257. 


Effect of reformation see infra §§ 
232-234. 


15. Tetenman v. Epstein, 
A. 745, 226 P 966. 


16. Churchill v. Meade, 92 Or. 626, 
182 P 368. 


17. See infra §§ 40-68. ae 
18> “See infra §§ 70-78.. ‘77! 
19. See infra §§ 74-77. 


20. Gross v. Yeskel, 100 N. J. Eq. 
293; Lote Aetor. pat 98 IN. J. a. 864, 
130 A. 546]3) Curtis 'v.. Albee, 167 N- Y. 
360, 364, 60 NE 660; Libby v. Bush 
Terminal Bldg. Co., 121 Misc. 228, 201 
NYS 149. 


“An action to reform a written 
agreement rests on the theory that 
the parties came to an understanding 
but, in reducing it to writing, through 
mutual mistake or through mistake 
on one side and fraud on the other, 
omitted some provision agreed on, or 
inserted one not agreed upon.” Cur- 
tis v. Albee, supra [quot Libby v. 
Bush Terminal Bldg. Co., 121 Misc. 
228, 201 NYS 149 (mod on other 
grounds 208 App. Div. 713 mem, 202 
NYS 934 mem) }. 


21. Curtis v. Albee, 167 N. Y. 360, 
60 NE 660; Thomas v. Harmon, 122 
N. Y. 84, 25 NE 257; Gault v. Spears, 
125 Okl. 126, 256 P 515; Grant Mar- 
ble Co. v. Abbot, 142 Wis. 279, 124 NW 
264. 


[a] Purpose of suit to reform an 
instrument appearing upon its face to 
be a valid binding contract is to so 
change the writing as to make it cor- 
respond in its terms with what the 
actual contract between the parties 


66 Cal. 


was. Gault v. Spears, 125 Okl. 126, 
256.P 515. 
22. U. S.—William Cramp, etce., 


Ship, etc., Bldg. Co. v. U. S., 46 Ct. Cl. 
521 [aff 239 U..S. 221, 36 SCt 70, 60 L. 
ed. 238]. 

Kan.—Waddle v. Bird, 122 Kan. 716, 
2538) P 576. 

Ky.—Irwin v. Westwood Real Est., 
ete., Co., 200 Ky. 760, 255 SW 546. 

N. Y.—Lewitt v. Jewelers’ Safety 
Fund Soc., 249 N. Y. 217, 164 NE 29. 

Or.—Bloech v. Hyland Homes Co., 


form it so as to make it conform thereto.?5 


How- 


119 Or. 297, 247 P 761, 


[a] Office of reformation is not to 
make new instrument nor _ supply 
terms on which parties’ minds have 
not met. Waddle v. Bird, 122 Kan. 
CLEV2bee 576: 


[b] Purpose of reformation is: 
(1) To establish and effectuate rights 
under the instrument in accordance 
with the intention of the parties 
thereto. Nunnally v. Holt, (Tex. Civ. 
A.) 1 SW (2d) 933. (2) To make the 
writing express what the agreement 
actually was and not to make a new 
contract or add a stipulation that was 
not really made and intended by the 
parties. Bloech v. Hyland Homes 
Conall Or, 297%. 247 ee Gia 


[ce] Province of reformation is to 
make the writing express the bargain 
the parties desired to put in writing. 
Lewitt v. Jewelers’ Safety Fund Soc., 
249°N. Y. 217, 164 NE 29. 


{[d] Reformation does not proceed 
upon the theory that a written con- 
tract may be altered or modified by 
extraneous parol testimony, but upon 
the theory that equity will conform 
a written contract which fails to ex- 
press the intention of the parties to 
the actual one entered into by them. 
Irwin v. Westwood Real Est., etce., 
Co., 200 Ky. 760, 255 SW 546. 


Cannot operate to make new con- 
tract see infra § 232. 


23. Smith v. Caravasios, 96 Fla. 
219, 118 S10; Hughes v. Payne; 27 
S. D,_ 214) 21%, 130 NW St. 


“The proposition that lies at the 
foundation of all suits to reform is 
that the court cannot make such a 
contract as it thinks the parties ought 
to have made, or would have made, 
if better informed, but merely makes 
it what the parties intended, at the 
time of its execution, it should be.” 
Hughes v. Payne, supra. 


24. U. S.—Hunt v. Rousmanier, 8 
Wheat. 174, 5 L. ed. 589. 

Ga.—Wyche v. Greene, 16 Ga. 49 

Me.—Adams y. Stevens, 49 Me. 362. 

Eng.—Townshend vy. Stangroom, 6 
Ves. Jr. 328, 31 Reprint 1076; Henkle 
v. Royal Exch. Assur. Co., 1 Ves. 317, 
27 Reprint 1055; Simpson v. Vaughan, 
2 Atk. 31, 26 Reprint 415; Udale v. 
Halfpenny, 9 Mod. 56, 88 Reprint 3138, 
2 P. Wms. 151, 24 Reprint 677. 

N. S.—Lawson v. Jones, 40 N. S. 
303. 

25. Clarksburg Trust Co. v. Com- 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


a 


§ 5] 


ever, the instrument can only be reformed to con- 
form to the parties’ agreement,?° that is, it may only 
be reformed to express some material thing which 
the parties agreed upon and meant to put in but left 
out, or by striking out or changing something they 
A contract which the 
parties intended to make, but did not make, cannot 
be set up in place of one which they did make, but 
did not intend to make,?® so that if the writing em- 
bodies the contract actually made, the fact that the 
parties acted under a mistake of law, equity, or fact, 
will not authorize a reformation.?°® 
make a new contract for the parties, or add new terms 


did not mean to express.?* 


mercial Casualty Ins. Co., 40 F. (2d) 
626; Jordy v. Dunlevie, 139 Ga. 325, 
77 SE 162; Louisville, etc., R. Co. v. 
Cox, 133 Ga. 763, 66 SE 1088; Greer 
v. Caldwell, 14 Ga. 207, 58 AmD 553; 
Liewen v. Blau, 184 Iowa 327, 168 
NW 811; England v. Gardiner, 154 
Md. 510, 142 A 625. 


26. U. S.—Bartelme v. Merced Irr. 
DIST ol eR C2d)sel02 


Ala.—Lipham v. Shamblee, 205 Ala. 
498, 88 S 569; Hammer vy. Lange, 174 
Ala. 337, 56 S 578. 


Ga.—Jordy v. Dunlevie, 139 Ga. 325, 
SE 162. 


Or.—Dolph vy. Lennon’s, Inc., 109 Or. 
336, 220 P 161. 


Tex.—Mackenzie v. Pugh, (Civ. A.) 
221 SW 1010. 


“It [a court of equity] can go no 
farther than to make the contract ex- 
press the true intention of the parties 
as to its provisions. In other words, 
it’ can make the contract only what 
the parties intended it to be.’ Bar- 
telme v. Merced Irr. Dist., 31 F. (2d) 
LOMAS: 

[a] If reformation is had, it must 
flow out of and accord with the agree- 
ment and obligations of parties, and 
be adapted to the condition of facts 
to which it is to be applied, being a 
means of exercising equity powers of 
court to compel performance of agree- 
ment fairly and legally made. Mac- 
kenzie v. Pugh, (Tex. Civ. A.) 221 SW 
1010. : 

{b] Courts will not reform a writ- 
ing into a contract to which the par- 
ties did not mutually assent. Jordy 
v. Dunlevie, 139 Ga. 325, 77 SE 162. 


27. Sweet v. Marsh, 133 App. Div. 
315, 117 NYS 930; Moffett v. Jaffe, 
132 App. Div. 7, 116 NYS 402 [rev 61 
Mise. 584, 114 NYS 614]. 

28. Reagan v. Bruff, 49 Tex. Civ. 
A. 226, 108 SW 185. 


29. Delaware Ins. Co. v. Hill, (Tex. 
Civ. A.) 127 SW 283. 


Mistake of law see infra §§ 53-57. 
30. U. S.—Hazeltine Research 
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Corp. v. Freed-Eisemann Radio Corp.,: 


3 F. (2d) 172. 


Ala.—Gallilee Baptist Church v. 
Pallilla, 219 Ala. 683, 123 S 210; Lip- 
ham v. Shamblee, 205 Ala. 498, 88 S 
569; Hammer v. Lange, 174 Ala. 337, 
56 S 573; Clark v. Hart, 57 Ala. 390. 


Ark.—Doniphan, etc., R. Co. v. Mis- 
souri, etce., R. Co., 104 Ark. 475, 149 
SW 60. 


Cal.—Drew v. Lindsay Nat. Bank, 
88 Cal. A. 60, 262 P 822. 


Ga.—Fields v. Continental Ins. Co., 
170 Ga. 28, 152 SE 60; Jefferson Bank- 
ing Co. v. Martin Inst., 146 Ga. 383, 
91 SE 4638; Louisville, ete., R. Co. v. 
Cox, 133 Ga. 763, 66 SE 1088; Strick- 
er v. Pinkham, 35 Ga. 176, 89 AmD 
280; Price v. ‘Cutts, 29 Ga. 142, 74 
AmD 52. 


Ida.—Allen v. Kitchen; 16 Ida. 153, 
[53 C. J.—48] 


REFORMATION OF INSTRUMENTS 


Equity cannot 


made.*# 
100 P=1052; DRAT91L7A. Ann 
Cas 914. 

Iowa.—Fitch v. Flinn, 198 Iowa 823, 
200 NW 402; Midland Mortg. Co. v. 
Rice, 197 Iowa 711, 198 NW 24; Liew- 
en v. Blau, 184 Iowa 327, 168 NW 811; 
Seried v. Woodbury County, 13 Iowa 
113. 


563, 18 


Kan.—Waddle v. Bird, 122 Kan. 716, 
PAs ASL TS 


Ky.—Brookshire v. Hughes, 203 Ky. 
174, 261 SW 1109; Irwin v. Westwood 
Real Est., etc., Co., 200 Ky. 760, 255 
SW 546; Central L. Ins. Co. v. Robin- 
son, 181 Ky. 507, 205 SW 589. 


Mich.—Farmers’ Co-op. El. v. Stur- 
gis, 225 Mich. 437, 198 NW 191. 


Minn.—Mlnazek y. Libera, 78 Minn. 
151, 80 NW 866. 


Miss.—Rogers v. Clayton, 149 Miss. 
47, 115 S 106. 


Mo.—Wolz v. Venard, 253 Mo. 67, 
161 SW 760; Clippard v. Kneibert, 
206 Mo. A. 144, 226 SW 584. 


N. Y.—Stoddard v. Stoddard, 227 
N. Y. 138, 124 NE 91; Johnson v. John- 
son, 206 N. Y. 561, 100 NE 408, Ann 
Cas1914B 407; Curtis v. Albee, 167 
N. Y. 360, 60 NE 660; Lewitt v. Jewel- 
ers’ Safety Fund Assoc., 221 App. Div. 
727, 224 NYS 549 [rev on other 
grounds 249° N. Y: 217, 164 NE 29]; 
Garnar v. Bird, 57 Barb. 277; Libby 
v. Bush Terminal Bldg., 121 Misc. 228, 
201 NYS 149. 


Oh.—Mulby v. Dunham, 29 Oh. A. 
51, 162 NE 718. 

Or.—L. B. Menefee Lumber Co. v. 
Gamble, 119 Or. 224, 242 P 628; Dolph 
Vv. AS INCL O9VOLr, 330,122 0 
161. 

Pa.—McEvoy v. Samuel, 
370, 121 A 189; Coppes v. Keystone 
Paint, ete:,.Co.,, 36 “Pa. Super. 3'8: 


Ss. C.—Chapman v. Williams, 
S. C. 402, 100 SE 360. 


Tex.—Mackenzie v. Pugh, (Civ. A.) 
221 SW 1010; Bonneville v. Dum, 61 
Tex. Civ. A. 108, 128 SW 1179. 


Wash.—Washington State Realty 
Co. v. Saad, 134 Wash. 530, 236 P 85. 


Wis.—Grant Marble Co. v. Abbot, 
142 Wis. 279, 124 NW 264. 


“Reformation does not mean re- 
creation.” Allen v. Kitchen, 16 Ida, 
138, 149,°100 P 1052, LRA1917A 563, 
18 AnnCas 914. 


[a] Thus (1) courts will not make 
contracts for parties, under the guise 
of reforming a unilateral undertak- 
ing==Wouisville; ete. RR Cow vi Cox, 
133 Ga. 763, 66 SE 1088. (2) Where 
it was intended by both buyer and 
seller that a certain lot of steel 
should be sold, the contract will not 
be reformed so as to pass title to an- 
other lot, on the ground that the steel 
in the other lot corresponded to buy- 
er’s misrepresentations as to the 
character of the steel in the lot actu- 
ally sold. McEvoy v. Samuel, 277 Pa. 
370, 121 A 189. (3) Plaintiff who 
failed to exercise option to lease ad- 
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thereto;*° nor can it establish that as a contract 
between the parties which it is supposed they would 
have made, if they had understood the facts.*? 
equity will not reform an instrument by inserting 
a clause which the parties agreed to leave out,®” or 
substitute one thing for another which the parties 
have agreed on.** 
not to the form, of the transaction, and gives effect, 
not to the mere words which the parties may have 
used, but to their actual intention, and enforces the 
agreement which the parties really made, not that 
which they had not made, but seemed to have 


Thus 


Equity looks to the substance, 


ditional space at a specified rental, 
and made another contract at a high- 
er rental, is without a remedy. Lib- 
by v. Bush Terminal Bldg., 121 Misc. 
228, 201 NYS 149. (4) Purchaser is 
not entitled to a reformation of the 
contract so as to prevent the seller 
from reéngaging in the same business 
where such a provision was not con- 
tracted for. Farmers’ Co-op. El. v. 
Sturgis, 225 Mich. 437, 198 NW 191. 
(5) A note and mortgage cannot be 
reformed by changing the name of the 
obligee, where there is no evidence 
that there was any contract between 
the parties. Chapman vy. Williams, 
112 S. C. 402, 100 SE 360. (6) Certifi- 
cates of preferred stock can not be 
reformed into certificates of indebted- 
ness creating lien on corporate prop- 
erty superior to rights of general 
creditors. Jefferson Banking Co. v, 
Martin Inst., 146 Ga. 383, 91 SE 463. 

{[b] Court’s power does not extend 
beyond reforming a deed so as to 
make it speak the intention and pur- 
pose of the grantor. Bonneville v. 


Dum; +6l Tex). CivarA. 03212 3sSiw 
7,98 
[ce] Court cannot cancel a contract 


made by the parties and in its place 
substitute one which it thinks prop- 
er, but which, as a matter of fact, 
the parties had never assented to. 
Johnson v. Johnson, 206 Ne We 567 
100 NE 408, AnnCas1914B 407. 


[d] Person denying existence of 
contract will not be granted reforma- 
tion. Midland Mortg. Co. v. Rice, 197 
Iowa 711, 198 NW 24. 


[e] New and essential elements or 
matter required by the statute of 
frauds to be reduced to writing in 
order to make the contract valid and 
binding cafhnot be inserted. Allen v. 
Kitchen, 16 Ida. 138, 100 P 1052, LRA 
1917A 563, 18 AnnCas 914. 


31. Hammer v. Lange, 174 Ala. 
Say HS tS) Hwee 
32... Ala.—Clark v. Hart, 5%), Ada: 


390; Betts v. Gunn, 31 Ala. 219. 
Ga.—Ligon v. Rogers, 12 Ga. 281. 
Mass.—Lee v. Kirby, 104 Mass. 420; 

Andrews v. Spurr, 8 Allen 412. 
Mich.—Holmes v. Hill, 8 Mich. 66, 

77 AmD 444. 

Hng.—Irnham v. Child, 1 Bro. Ch. 

92. 28 Reprint 1006, Dick. 554, 21 Re- 

print 386. 


33. Hunt v. Rouseman, 1 Pet. (U. 
S!) 1, 7 L. ed.-27; Baldwin v. State 
Ins. Co., 60 Iowa 497, 15 NW 300; 


Lanning v. Carpenter, 48 N. Y. 408; 
Leavitt v. Palmer, 3 N. Y. 19, 51 AmD 
330. 


34 Corbett .v. Winston Elkhorn 
Coal Co., 296 Fed. 577; Lockwood v. 
Geier, 98 Minn. 317, 108 NW 877, 109 
NW 245. 


[a] Thus, where the language of a 
contract is not subject to a construc- 
tion in accordance with the under- 
standing and agreement of the parties 
at the time it was written, a court of 
equity will reform the contract to 
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[§ 6] E. Effect of Reformation. 
and effect of the reformation of the written instru- 
ment as between the parties thereto*® and as affect- 
ing the right of third persons*® are hereinafter dis- 


cussed. 


ITI. 


[§ 8] If an oral agreement, a part of the trans- 
action, is omitted from the writing, 
made effective and enforceable by a reformation of 
the writing so that the same shall inelude therein the 


entire agreement of the parties.®® 


strument as drawn fails to express the true intention 
of the parties, reformation i8 necessary in order to 
protect their true rights;#° and it must be reformed 
before it is made the basis of an action.* 
it has been held unnecessary to reform an instrument 
so as to make it show the correct date in an action 
at law where a jury was dispensed with by consent 
of counsel and plaintiff’s right to recover depended 
on the correct date of the instrument;*? and a party 
who brings an action for the foreclosure of a mort- 
gage need not, until it is set up as a defense there- 
to, seek reformation of notes which erroneously stat- 


conform to the real intent, agreement, 
and understanding of the parties. 
Corbett v. Winston Elkhorn Coal Co., 
296 Fed. 577. 


35. See infra §§ 232-234. 
36. Seeinfra §§ 238, 234. 


37. Adams v. Wheeler, 122 Ind. 251, 
23 NE 760. See Nicholson v. Tarpey, 
89 Cal. 617, 26 P 1101 (where action 
for specific performance was held in 
effect, one to reform deed). See also 
Specific Performance [36 Cye 528]. 


on Lack of necessity see infra § 


peeliet after reformation see infra 


39. Adams v. Gillig, 199 N. Y. 314, 
92 NE 670, 32 LRANS 127, 20 AnnCas 
910. 


40. Popijoy v. Miller, 133 Ind. 19, 
32 NE 713; Nellis v. Western L. In- 
demn. Co., 207 N. Y. 320, 100 NE 1119; 
Watts v. Ramsey, 156 Tenn. 463, 2 
SW (2d) 409. 


{a] MT lustrations.—(1) Wife who 
joined husband in general warranty 
deed cannot have it construed as con- 
veying only her marital rights, but 
must seek reformation as a remedy 
if it did not express the true agree- 
ment. Watts v. Ramsey, 156 Tenn. 
463, 2 SW (2d) 409. (2) Where a deed 
conveyed by mistake more land than 
was intended and an action was 
brought to recover the part included 
by mistake, the deed had to be re- 
formed before plaintiff could recover 
the land. Popijoy v. Miller, 133 Ind. 
19, 32 NE 713. (38) Where it is nec- 


REFORMATION OF INSTRUMENTS 


The operation 


[§ 7] F. Relation to Specific Performance. 
action to reform a written instrument has been held 
to be in the nature of an action for the specific per- 
formance of a contract.?7 


[§§ 6-8 
An 


NECESSITY FOR REFORMATION®® 


[By Giueert G. Fintey] 


it can only be 


Thus, if the in- 


However, 


essary for a plaintiff before he can 
recover to establish fraud aliunde a 
contract, an action in equity to reform 
the contract is necessary. Nellis v. 
Western L. Indemn. Co., 207 N. Y. 
320, 100 NE 1119. (4) But when it 
appears upon the face of the contract 
that by artifice and deception a con- 
tracting party has been misled, the 
courts can, if necessary, in an action 
at law on the contract, disregard the 
part constituting the deception and 
fraud and give effect to the remainder. 


Nellis v. Western L. Indemn. ‘Co., 
supra. 
41. State Highway Dept. v. Fidel- 


ity, etc., Co., 168 Ga. 288, 147 SE 522; 
Linton v. Unexcelled Fire-Works Co., 
128 N. Y. 672, 28 NE 580; Hidlitz v. 
Manhattan Wrecking, etce., Co., 164 
App. Div. 591, 150 NYS 307 [rev 84 
Mise. 248, 145 NYS 881]; Weisl v. 
James, 120 NYS 47; Suber v. Parr 
Shoals Power Co., 113 S. C. 317, 102 
SE 335. 


[a] Such a_ chattel mortgage 
should be reformed in some tribunal 
having jurisdiction to grant such re- 
lief before attempting to foreclose it. 
Weisl v. James, 120 NYS 47. 


[b] Such a contract (1) must first 
be reformed before it is the basis of 
an action. Suber v. Parr Shoals Pow- 
Cr COr MoUs. Coiols,: 102 Skhiseoy une) 
Where a written contract, intended to 
evidence a previous oral one, failed 
to contain the terms intended, the 
court could not render judgment by 
reference only to the original oral 
contract, without reforming the writ- 
ten one. Linton v. Unexcelled Fire- 


ed that they were in payment of the mortgage. 
Where an heir by deed conveyed a larger share than 
he then owned of a fund in court, but later he re- 
ceived a portion sufficient to satisfy his deed, the 
court will decide all questions as to the ownership 
of the fund on a petition for its distribution without 
first putting the parties to an action to determine the 
right to have the deed rectified.** 
stitute a defense it has been held unnecessary for 
reformation to be in fact made, but it is sufficient for 
defendant to set up and establish the facts author- 
izing reformation.*° 

In Texas it is held that because of the abolition 
of all distinctions between law and equity it is not 
essential that reformation be had of a written in- 
strument which did not represent the true contract, 
in order to permit a party to recover thereon.*® 


‘fend action for excess amount. 


e, 48 


In order to con- 


Works Co., 128 N. Y. 672, 28 NE 580. 
(3) A firm which had entered into a 
contract with a corporation to wreck 
buildings, which by mistake included 
more buildings than intended by the 
parties, could not, prior to reforma- 
tion, recover damages in an action at 
law for abandonment of the contract 
because possession of the buildings 
not intended was not given. WHidlitz v. 
Manhattan Wrecking, ete., Co., 164 
App. Div. 591, 150 NYS 307 [rev 84 
Misc. 248, 145 NYS 889]. 


[c] Highway contractor’s bond.— 
Rendition of a money judgment on a 
highway contractor’s bond not com- 
plying with the statute is dependent 
on reformation. State Highway Dept. 
ees etc., Co., 168 Gas 288, 147 


42. Tautphceus v. Harbor, etc., 
Bldg., ete., Assoc., 185 N. Y. 308, 78 
NE 69. 

43. 
315. 


44, 
S. 556 


45. Eva v. McMahon, 77 Cal. 467, 
19 P 872; Wells v. Niagara Land, ete., 
Co., 243 Mich. 550, 220 NW 667. 


[a] Erroneous computation of 
price.—Where price in land contract 
was erroneously computed, purchaser 
needed no reformation, but could ae- 
Wells 
v. Niagara Land, etc., Co., 243 Mich. 
550, 220 NW 667. 


46. Fitch v. Lomax, (Tex. Commn. 


A.) 16 SW oe 530 [mod (Civ. A.) 
297 SW 555 


Meyer v. Lathrop, 73 N. Y. 


In re Hoffe, 82 L. T. Rep. N. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


oa 


* 


§§ 9-11] 


REFORMATION OF INSTRUMENTS 


[53 C.J.] 911 


IV. INSTRUMENTS WHICH MAY BE REFORMED 


[By Gutpert G. FIney | 


'§ 9] A. In General. There is no hard and fast 
rule as to what a written instrument shall contain, 
or in what respects it shall be deficient, as a prerequi- 
site to reformation.** It is not required to be cer- 
tain or complete in any respect,*® the only econdi- 
tion being that there was an honest endeavor to 
reduce the contract to writing*® and that the mis- 
. take is such as is recognized by equity as a ground 
for reformation.®® What kinds of instruments are 
subject to reformation will best be seen:. (1) By 
examining particular instruments which have been 
reformed.°+ (2) By observing the result when a 
voluntary-conveyance is in question.®?. (3) By com- 
paring executed contracts with those which are ex- 
ecutory.°* (4) By noting the effect if the instru- 
ment is void or invalid.° The written evidence of 
a contract may, upon a proper showing,®® be re- 
formed to correspond with the actual agreement of 
the parties.°* But a parol contract cannot be re- 
formed, for equity will not reform agreements not 
reduced to writing,®? nor can a unilateral agreement 
be reformed.°® 


[§ 10] B. Executed and Executory Agreements— 
1. In General. As a general rule where the elements 
that warrant reformation exist,°® it is immaterial 
whether the agreement contained in the instrument 
is executed or executory; equity has jurisdiction to 
reform.®® However, a fully executed contract, to 
which the parties have given a practical construc- 
tion in accordance with its obvious meaning, cannot 
be reformed;*? nor can a contract which has been 
fully executed in accordance with the contention of 
the party seeking reformation,°” and, if the subject 
matter of the agreement is within the statute of 
frauds, the courts are divided as to the right of equi- 
ty to grant reformation on parol evidence of mis- 


take.°* 

[§ 11] 2. As Affected by Statute of Frauds.** 
There is much conflict of authority upon the ques- 
tion whether a court of equity will reform an ex- 
ecutory contract, the subject matter of which is with- 
in the statute of frauds,®°° and enforce it as re- 
tormed.*® 


In England and Canada the rule formerly enforced 
there that parol evidence is not admissible for the 
purpose of reforming an executory contract whether 
or not it was within the statute of frauds®* has been 
modified since the passing of the’ Judicature Act so 
that now an executory contract which is without the 
statute of frauds may be reformed,** and if there 
is no preyious agreement in writing, parol evidence 
is admissible to reform a conveyance or marriage 
settlement.®® 


In the United States, in some jurisdictions the 
courts have held simply that the fact that an instru- 
ment is within the statute of frauds is not of itself 
sufficient reason for refusing reformation.*® In oth- 
er jurisdictions the courts have held without deciding’ 
as to an executory contract, that an executed con- 
tract which is within the statute of frauds may be 
reformed in accordance with the true understanding 
of the parties, notwithstanding the proposed ref- 
ormation will enlarge rather than restrict its opera; 
tion and without regard to whether the relief sought 
is affirmative or defensive.7? In still other jurisdic- 
tions it is held that a deed or other instrument in 
writing, the subject matter of which is within the 
statute of frauds, may be reformed on parol evidence 
whether the contract is executory or executed and 
notwithstanding the proposed reformation will en- 
large rather than restrict its operation,’? and also 


47. House v. McMullen, 9 Cal. A. 
664, 100 P 344. 

48. House v. McMullen, supra. 

49. House v. McMullen, supra. 


50. Grounds for reformation 
infra §§ 34-68. 


51. See infra §§ 19-25. 

52. See infra §§ 12-16. 

53. See infra §§ 10, 11. 

54 See infra § 17. 

55. See infra §§ 26-68. 

56. Pierson v. Kingman Milling 
@o., 91 Kant 775; 139- PB 394 freh den 


92 Kan. 468, 140 P 1033]; McEvoy v. 
Samuel, 277 Pa. 370, 121 A 189. 


[a] Writing acknowledging re- 
ceipt of money and releasing an em- 
ployer from liability, held contractual 
in nature, and hence subject to be 
reformed, on the employé’s applica- 
tion, by inserting a provision for his 
future employment, though signed 
only by the employé. Pierson v. 
Kingman Milling Co., 91 Kan. 775, 139 
P 394 [reh den 92 ‘Kan. 468, 140 if 
103315 

57. Allgood v. Fahrney, 164 Iowa 
540, 146 NW 42. 


58. Fidelity, etc., Trust Co. v. Lev- 
in, 128 Misc. 838, 921 NYS 269 [aft 
921 App. Div. 786 mem, 223 NYS 866 
mem]. 


[a] Landlords’ approval of sublet- 
ting held to be a unilateral agreement 
not enforceable by landlords, and it 
could not be reformed. Fidelity, etc., 
Trust Co. v. Levin, 128 Misc. 838, 221 


see 


NYS 269 faff-221 App. Div. 786 mem, 
223 NYS 866 mem]. 

59. See infra §§ 26-68. 

60. U. S.—Travelers’ Ins. Co. v. 
Henderson, 69 Fed. 762, 16 CCA 390 
[certiorari den 163 U. S. 708, 16 SCt 
1207, 41 L. ed. 312]; Dean v. Equitable 
F. Ins. Co., 7 F. Cas. No. 3,705, 4 Cliff. 
575. 

Ga.—Wyche v. Greene, 11 Gar 59: 

Mo.—Leitensdorfer v. Delphy, 15 
Mo. 160, 55 AmD 137. 

N. Y.—Gallup v. Bernd, 132 N. Y. 
370, 30 NE 748; Paine v. Upton, 87 
N. Y. 327, 41 AmR 371; Knobloch v. 
Kracke, 151 App. Diva Los c35) Nes 
381, 3 NYCivProcNS 329; Gotthelf 
Vv. Shapiro, 136 App. Div. ib: 120 NYS 
210; Gallup v. Bernd, 1 NYS 478. 


Eng.—Jenkins v. Quinchant [cit 
Barstow vy. Kilvington, 5 Ves. Jr. 593, 
596 note, 31 Reprint 755). 

Former rule in England and Canada 
see infra § 11. 

61. Baillie v. Columbia Gold Min. 
ComesesOrel 1 666h. 965, 16% PG 7. 

- 62. Petty v. Warren, 90 W. Va. 
397, 110 SE 826. 

63. See infra § 11. 

64. Invalidity of instrument gen- 
erally see infra ie 

65. See Frauds, Statute of 27 C. J. 
p 113. 

66. See cases infra this section. 

67. Jordan v. Sawkins, 3 Bro. Ch. 
388, 29 Reprint 600, 1 Ves. Jr. 402, 30 
Reprint 407; Martin vy. Pycroft, 2 


De G. M. & G. 785, 51 EngCh 615, 42 
Reprint 1079; Manser v. Buck, 6 Hare. 
443, 31 EngCh 443, 67 Reprint 1239; 
Clinan v. Cooke, 1 Sch. & Lef. 22; 
Higginson vy. Clowes, 15 Ves. Jr. 516, 
33 Reprint 850; Woollam Vv. Hearn, 
7 Ves. Jr. 211, 32 Reprint 86; Rich v. 
Jackson [eit Townshend v. Stan- 
groom, 6 Ves. Jr. 328, 334, 31 Reprint 
1076]; Atty.-Gen. v. Sitwell, EM Pa a 
CG. Exch. 559, 160 Reprint 228. 


68. Olley v. Fisher, 34 Ch. D. 367; 
Rudd v. Manahan, 5 Alta. L. 19. 


69. Johnson v. Bragge, [1901] lL 
Ch. 28; Murray v. Parker, 19 Beav. 
305, 52 Reprint 367; Fordham v. Hall, 
20 B. C. 562. See also infra § 22. 


70. Thompson v. Marshall, 36 Ala. 
504, 76 AmD 328. 


71. Del—Lewes  v. reakwater 
Biepenics Co, 12, Del." .Ch. ee. 117 A 


Ind.—Dutch v. Boyd, 81 Ind. 146; 
Morrison v. Collier, 79 Ind. 417; White 
v. Wilson, 6 Blackf. 448, 39 AmD 437. 


Kan.—Conaway v. Gore, 24 Kan... 


Tenn.—Johnson y. Johnson, 8 Baxt. 
261. 

Vt.—Blodgett v. Hobart, 18 Vt. 414. 

{a] Mistakes in description in 
written instruments may be reformed 
notwithstanding the statute of frauds. 
Harvey v. Hand, 48 Ind. A. 392, 95 
NE 1020. 

72. U. S.—Ackerlind v. U. S., 240 
U. S. 531, 36 SCt 438, 60 L. ed. 783; 
McDonald y. Yungbluth, 46 Fed. 836. 
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the relief will be granted whether the injured party 
sets up the mistake affirmatively by bill, or as a de- 
And in still other jurisdictions the dis- 
tinetion is drawn between executory contracts and 
executed contracts, the courts holding that executed 
contracts may be reformed so as to enlarge the sub- 
ject matter of the contract,’* but that executory con- 
tracts cannot be;7> in these jurisdictions, if there is 
a mistake in a feed or other written contract deliy- 
ered as the final execution of the contract or agree- 
ment intended to be made between the parties, and 
if the party setting up the deed or contract will re- 
ceive a benefit not intended by either party so that 
a fraud will result if the mistake be not corrected, 


fense.73 


Ark.—Blackburn .vy. Randolph, 33 


Ark. 119. 


Cal.—Murphy v. Rooney, 45 Cal. 78; 
Lestrade v. Barth, 19 Cal: 660; House 
v. McMullen, 9 Cal. A. 664, 100 P 344. 


Ga.—Durham vy. Taylor, 29 Ga. 166. 


Ill.—F royd v. Schultz, 260 Ill. 268, 
103 NE 220; Koch v. Streuter, 218 
Tl. 546, 75 NE 1049, 2 LRANS 210; 
Dinwiddie v. Self, 145 Ill. 290, 33 NE 
892; Hunter v. Bilyeu, 30 Ill. 228. 


Iowa.—Butler  v. Threlkeld, 117 
Iowa 116, 90 NW 584; Ring v. Ash- 
worth, 3 Iowa 452. 


Ky.—Castleman-Blakemore Co. v. 
Pickrell, etc., Co., 163 Ky. 750, 174 SW 
749; McMee v. Henry, 163 Ky. 729, 
174 SW 746; Noel v. Gill, 84 Ky. 241, 
1 SW 428, 8 KyL 229; Worley v. Tug- 
gle, 4 Bush 168; McCurdy v. Breath- 
ttt. 5. Bs Mon. 232, 17 AmD 65. 


Md.—Moale vy. Buchanan, 11 Gill & 
J. 314; Philpot v. Elliott, 4 Md. Ch. 
273. 

Mich.—Lane v. Neifert, 240 Mich. 
475, 215 NW 302 [in effect overr Cli- 
mer v. Houey, 15 Mich. 18]; Jensen 
v. Shevitz, 234 Mich. 212, 207 NW 
823; Kinyon v. Cunningham, 146 Mich: 
430, 109 NW 675; Judson v. Miller, 
106 Mich. 140, 63 NW 965. 

Minn.—Efta v. Swanson, 109 Minn. 
94, 123 NW 56; Olson v. Brickson, 42 
Minn. 440, 44 NW 317. 

Mo.—Leitensdorfer v. Delphy, 
Mo. 161, 55 AmD 137. 


15 


N. H.—Hitchins v. Pettingill, 58 N. 
H. 386; Smith v. Greeley, 14 N. H. 
378; Tilton v. Tilton, @OeNe ES ssh. 


N. Y.—Beardsley v. Duntley, 69 N. 


Y. 577; Rider v. Powell, 28 N. Y. 310, 
4 Abb. Dec. 63; De Peyster v. Has- 
brouck, 11 N. Y. 582; Prior vy. Wil- 


liams, 3 Abb. Dec. 624, 2 Keyes 530, 3 
Keyes 231. “Baird vy. Hrie GR. Co.,.143 
App. Div. 4527132 NYS 971 [aft 72 
Misc. 162, 129 NYS 329, and aff 210 
N. Y. 225, 104 NE 614]; Gouverneur v. 
Titus, 6 Paige 347; Wiswall v. Hall, 
3 Paige 3135 Keisselbrack v. Living- 
ston, 4 Johns. Ch. 144; Gillespie v. 
Moon, 2 Johns. Ch. 585, "7 AmD 559. 


Oh.—Neininger v. State, 50 Oh. St. 
394, 34 NE 633, 40 AmSR 674. 


Okl.—Atwood v. Mikeska, 29 Ok], 69, 
115 P 1011, LRA1917A 602. 


[a] Thus, notwithstanding Code § 
4625, which provides that oral evi- 
dence is not competent to establish 
contracts “for the creation or transfer 
of any interest in lands, except leases 
for a term not exceeding one year,” 
a court of equity may correct a lease 
by including an option of the lessee 
to buy, which was omitted by mutual 
mistake, and then enforce the contract 
as reformed. Butler v. Threlkeld, 117 
Iowa 116, 90 NW 584. 


{b] heading case.—Gillespie v. 
Moon 2 JObncw Chim CN 7.) woso, ts 
AmD 559. 

{c] Mistakes in description in 


written instruments may be reformed, 
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notwithstanding the statute of frauds. 
Correll v. Greider, 258 Ill. 479, 101 NE 
930; Wykle v. Bartholmew, 258 Ill. 
358, 101 NE 597; Lane v. Neifert, 240 
Mich. 475, 215 NW 302. 


73. See cases supra note 72. 


74 Conn.—Le Witt v. Park. Ec- 
clesiastical Soc., 103 Conn, 284, 130 


A 387; Bryant Electric Co. v. Stein, 
9b eCoinltaes adil ty PAC 204 Osborne va 
Phelps, 19 Conn. 63, 48 AmD 133, 


Ida.—Allen v. Kitchen, 16 Idaho 133, 
age P 1052, LRA1917A 568, 18 AnnCas 


Me.—Farley v. Bryant, 32 Me. 474; 
Edee v. Elder, 10 Me. 80, 25 AmD 


Mass.—Glass vy. Hulbert, 102 Mass. 
24, 3 AmR 418; Dwight v. Pomeroy, 
17 Mass, 303, 9 AmD 148. 


N. J.—Wirtz v. Guthrie, 81 
Hq, 2715;°87 -AL13 4; 


Pa.—Safe Deposit, etce., 
mond Coal, ete., Co., 234 
A 54, LRA1917A 596. 


R. I.—Maccomber vy. Peckham, 16 
Reels 485 wee Aur ot OS 


Wash.—Chapman y. Milliken, 136 
Wash. 74, 239 P 4; Mead v. White, 
dd Wash. 638, L021 P' 1753) 132 AmSR 
1092, 23 LRANS/ 1197. 


[a] Statute of frauds will not pre- 
vent reformation of a mortgage which 
was intended to be an absolute deed 
by striking out the defeasance clause 
inserted therein by mutual mistake. 
Kennedy v. Poole, 213 Mass. 495, 100 
NE 635, LRA1917A 600. 


N. J. 


o. v. Dia- 
a. 100, 83 


[b] Misdescription may be _ re- 
formed. Chapman vy. Milliken, 136 
Wash. 74, 239 P 4. 

75. See cases supra note 74. 

“The question whether the agree- 


ment, of which reformation is sought 
is executory or has been executed, is 
the vital matter as to denying the 
protection of the statute.’”” Wirtz v. 
Guthrie, 81 N. J. Ea. 271, 279, 87 A 
134, 137. 


“A court of equity has no power or 
jurisdiction to construct an executory 
agreement for ‘the parties, or to in- 
sert therein new and essential ele- 
ments, or matter that is required by 
the statute to be reduced to writing 
in order to make the contract valid 
and binding.’ Allen v. Kitchen, 16 
Ida. 133, 100 P 1052, 1057, LRA1917A 
5638, 18 AnnCas 914. 


[a] Executory contract for sale of 
land cannot be reformed, in absence 
of fraud, by parol evidence, and then 
specifically enforced, nor reformed in 
an equitable defense and damages re- 
covered for breach of contract. Le 
Witt v. Park Ecclesiastical Soc., 103 
Conn. 285, 130 A 387. 


[b] In North Carolina (1) it has 
been held that parol evidence will not 
be received for the purpose of reform- 
ing an executory contract under the 
statute of frauds (Davis v. Ely, 104 
N. C. 16, 10 SE 138, 17 AmSR 667, 5 


[§ 11 


then on plaintiff’s application, correction of the con- 
tract will be made whether it restricts or enlarges 
the subject matter thereof,7® and parol evidence is 
permissible to show, in resisting an action for the 
enforcement of an executory contract, that through 
fraud or mistake it does not express the real terms 
of the agreement ;*7 
the effect of which is to add to a contract which is 
purely executory, and there has been no part per- 
formance nor any benefit received or retained by 
the parties thereto the statute of frauds may be set 
up to bar reformation of the instrument so as to 
make it conform to the parol contract.7§ 


Express trust. 


but if reformation is sought, 


A deed cannot be reformed so as 


LRA 810), (2) but such evidence has 
been held admissible in actions to cor- 
rect a deed (Lehew v. Hewett, 138 N. 
C. 6, 50 SE 459), (3) to reform and re- 
cover on a bond (Archer vy. McClure, 
166 N. C. 140, 81 SE 1081, AnnCas 
1916C 180), (4) and to reform mort- 
gage notes (Jones v. Warren, 134 N. 
C. 390, 46 SE 740). 


76. Allen v. Kitchen, 16 Ida. 133, 
100 P1052, LRAI9ITA 563, 18 Ann 
Cas 914; Wirtz v. Guthrie, 81 N. J. 
Eq. 271, 87 A134; Cummins v. Bulgin, 
37 IN. J... Ha: 47635 Hendrickson v- 
Ivins, 1-N. J. Eq. 562; Smith v. Al- 
len, 1 N. J. Eq. 43, 21 AmD 33; Gow- 
er hve, Coterner,. 2) Wihart Cea © ao. 
Flagler v. Pleiss, 3 Rawle (Pa.) 345. 


“We are clearly of the opinion that 
courts of equity have power and ju- 
risdiction to so reform an executory 
contract that is valid and binding on 
its face as to relieve it of any state- 
ment, declaration, or description that 
has been inserted therein through de- 
ception, fraud, or mutual mistake, 
and to make the statements speak 
the truth as it was intended to insert 
them in the instrument.” Allen v. 
Kitchen, 16 Ida..133, 100 P 1052, 1057, 
LRA1917A 5638, 18 AnnCas 914. 


[a] Basis of rule.—(1) In such 
contracts an element of fraud arises 
when the party, after knowledge of 
the mistake which has given him a 
benefit to which he knows he was not 
entitled, insists upon holding this 
benefit to the loss of the other party, 
which fraudulent aspect of the case 
arising originally from mistake is 
clearly the real basis of the rule, and 
the decisions must really be consid- 
ered as only intending to deny the 
protection of the statute of frauds in 
those cases of mistake where a fraud 
would be accomplished if the statute 
were a protection. Wirtz v. Guthrie, 
81 Ne DG. 271) 280; 8% ACIS 4 oo) 
“Relief against the statute in the 
whole class of cases involving 
par ol variations of written contracts, 
is expressly based on this ground of 
preventing the accomplishment of 
fraud.” Wirtz v. Guthrie, supra. 


77. Osborn v. Phelps, 19 Conn. 63, 
48 AmD 138; Glass v. Hulbert, 102 
Mass, 24, 34 AmD 418; Miller v. Chet- 
wood, 2 N. J. Eq. 199; Safe Deposit, 
etc., ‘Co. v. Diamond "Coal, ete:, Co 
234 Pa. 100, 83 A 54, LRAI917A 596. 


[a] Reason for rule.—The statute 
of frauds ‘forbids the enforcement 
of certain kinds of agreement without 
writing; but it does not forbid the de- 
feat or restriction of written con- 
tracts; nor the use of parol evidence 
for the purpose of establishing the 
equitable grounds therefor.” Glass v. 
Hulbert, 102 Mass. 24, 35, 3 AmR 418. 


het: evidence generally see infra § 
193; 


78. Wirtz v. Guthrie, 81 N. J. Ea. 
271, 87 A 134; Davis v. Ely, 104 N. 
C; 16, 10 SE 138, 17 AmSR 667, 5 LRA 


For later cases, developments an'd changes in the law see Annotations, same title and section number, 


§§ 11-13] 


to state an express trust,’® since an express trust 
cannot be engrafted on a deed by parol.®° 


A person whose name does 
not appear in a deed or in any contract or paper 
relating to the transaction is prevented by the stat- 
ute of frauds from having the deed reformed so 
as to include his name as a grantee therein,®*! and it 
has been held that where a deed by the state has 
been made to the wrong grantee, if no attempt is 
made to secure the reformation, but those interested 
rely entirely upon an oral declaration of the grantee 
that he will hold the property in trust for those who 
are interested, the oral declaration is within the stat- 


Mistake in grantee. 


ute and not enforceable.*®? 


If there has been part performance the ease is 


79. Jenkins v. Georgia Inv. Co., 149 
Ga. 475, 100 SE 635. 

80. See Trusts [39 Cyc 44 et seq]. 

81. Henderson v. Henderson, 158 
Tenn. 452, 14 SW (2d) 714 [reh den 
159 Tenn. 126, 17 SW (2d) 15]. 


82. Tourtillotte v. Tourtillotte, 205 


. Mass. 547, 91 NE 909. 


$3. Martin vy. La Boon, 116 S. C. 


97, 107 SE 320. 


84 Ala.—Pilgrim’s Rest Christian 
Church y. Littleville Camp No. 258, 
W. O. W., 185, Ala. 80, 64 S 9. 


Ark.—Dover v. Bickle, 171 Ark. 683, 
285 SW 386; Peters v. Priest, 134 Ark. 
161, 203 SW 1042; Johnson v. Austin, 
86 Ark. 446, 111 SW 455; Smith v. 
Smith, 80 Ark. 458, 97 SW 439. 


Cal.—Robertson v. Melville, 60 Cal. 
A354. 212 P7123: Kiekes vi Baker, 
DSOmCalawASt ZO LDP r sig. 


Fla.—Triesback v. Tyler, 62 Fla. 
580, 56 S 947. 

Ga.—Powell v. Powell, 27 Ga. 36, 
73 AmD 724. 

Ill.—Negley v. Ingleman, 335 Ill. 
52, 166 NE 477; Finch v. Green, 225 


Ill. 304, 80 NE 318; 

liams, 81 Ill. 176. 
Ind.—Harvey v. 

392, 95 NE 1020. 


Iowa.—Else v. Kennedy, 
376, 25 NW 290. 


Preston v. Wil- 
Hand, 48 Ind. A. 


67 Iowa 


Mass.—Richardson v. Adams, 171 
Mass. 447, 50 NE 941. 
Mich.—Tuthill v. Katz, 174 Mich. 


217, 140 NW 519; Shears v. Westover, 
110 Mich. 505, 68 NW 266. 
fete Wie betes v. Rogers, 12 Minn. 

Miss.—Herod vy. Robinson, 149 Miss. 
354, 115 S 40. 

Mo.—Mudd vy. Dillon, 166 Mo. 110, 65 
SW 973. 

Mont.—Laundreville  v. 
Mont. 48, 281 P 749. 

N. J.—Mulock v. Mulock, 31 N. J. 
Eq. 594 [rev on other grounds 32 N. 
J. Eq. 348]. 

Ne io Minturne Vv. 
Johns. Ch. 497. 

N. C.—Dawson v. Dawson, 16 N. C. 
935 Ls Amn DD 65 73e 

Oh.—Lyon vy. Balthis, 24 Oh. 
155 NE 815. 

Or.—Lytle v. Hulen, 128 Or. 483, 275 
P 45. 


Mero, 86 


Seymour, 4 


A. 57, 


S. C.—Allgood vy. Allgood, 134 S. 
C. 233, 132 -SE. 48. 
Ss. D.—O’Conner v. McCabe, 42 S. 


D. 506,176 NW 43. 


Tex.—Browne vy. 
208 SW 385. 


Wis.—Petesch v. Hambash, 48 Wis. 
443, 4 NW 565; Baton v. Eaton, 15 
Wis. 259. 

Eng.—Brown v. Kennedy, 33 Beav. 
133, 55 Reprint 317 [aff 4 De G. J. & 
S. 217, 69 EngCh 169, 46 Reprint 901]; 


Gorman, (Civ. A.) 
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Volunteer. 
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taken out of the statute whether a deed, mortgage, 
or other contract is involved.** 


[§ 12] C. Voluntary Conveyances—1. In General. 
In view of the fact that a voluntary conveyance is 
not supported by a consideration, the general rule 
is that an instrument representing such a convey- 
ance cannot be reformed,** unless all the parties 


[§ 13] 2. As between Grantor and Grantee or 
No consideration having passed, and no 
right having vested, a correction of a voluntary con- 
veyance will not be made on the application of the 
grantee or volunteer or those holding under him as 


against the grantor or his heirs,*® or against his 


ereditors.*7 


Kerry, 32 Beav. 628, 55 
Bonham v. Newcomb, 2 


Phillipson v. 
Reprint 247; 


Vent. 365, 86 Reprint 488; Lee v. 
Henley, 1 Vern. Ch. 37, 23 Reprint 
292. 

[a] Rule applies: (1) To volun- 
tary deed. Browne v. Gorman, (Tex. 
Civ. A.) 208° SW  385;-—Petesch Vv: 
Hambach, 48 Wis. 443, 4 NW _ 565; 


Eaton v. Eaton, 15 Wis. 259. 
voluntary mortgage. Allgood v. All- 
good, 134 S. C. 233, 182 SE 48. 


[b] Voluntary conveyance between 
husband and wife will not be re- 
formed. Johnson v. Austin, 86 Ark. 
446, 111 SW 455; Smith v. Smith, 80 
Ark. 458, 97 SW 439. 


{[c] Antecedent contract on which 
the reformation is based must be 
founded on a valuable consideration. 
Harvey v. Hand, 48 Ind. A. 392, 95 
NE 1020. 


{d] Delivery of possession of 
property.—Where there was no de- 
livery made of possession during 
grantor’s lifetime, followed by valu- 
able ‘improvements by or for grantee, 
a court of equity will not reform a 
voluntary deed so as to correctly de- 
scribe land. Peters v. Priest, 134 Ark. 
161, 203 SW 1042. 


85. Johnson y. Austin, 86 Ark. 446, 
111 SW 455; Fickes v. Baker, 36 Cal. 
IX, eA WAY 12 SiC ram Wa ie ees, 
174 Mich. 217,140 NW 519; Redding 
v. Rozell, 59 Mich. 476, 26 NW 677. 


86. Ala.—Pilgrim’s Rest Christian 
Church vy. Littleville Camp No. 258 
W. O. W., 185 Ala. 80, 64 S 9. 


Cal.—Enos y. Stewart, 138 Cal. 112, 
TOP ATO Oa: 


Fla.—Triesback v.:Tyler, 62 Fla. 
580, 56 S 947. 

Ga. 7 29: Gae 89, 
58 SE 657; Powell v. Powell, 27 Ga. 


36, 73 AmD 724. 


Jll.—Patterson v. MecClenathan, 295 
Ill. 475, 129 NE 767; Legate v. Le- 
gate, 249 Ill. 359, 94 NE 498; Henry 
v. Henry, 215 Tl. 205, 74 NE 126; 
Strayer v. Dickerson, 205 Ill. 257, 68 
NE 767; Lynn v. Lynn, 135 Ill. 18, 25 
NE 634 [rev 33 Ill. A. 299]. 


Ind.—Froman vy. Froman, 13 Ind. 
Bil 

Iowa.—Else v. Kennedy, 67 Iowa 
376, 25 NW 290. 

Mass.—Richardson v. Adams, 171 
Mass. 447, 50 NE 941. 

Mich.—Miller -v. Beardslee, 175 


Mich. 414, 141 NW 566. 
Minn.—Sharpe v. Rogers, 12 Minn. 
74. 


Miss.—Herod v. Robinson, 149 Miss. 
354, 115 S 40. 

Mo.—Mudd v. Dillon, 166 Mo. 110, 
65 SW 973. 

Mont.—Laundreville v. 
Mont. 48, 281 P 749. 

N. J.—Mulock v. Mulock, 31 N. J. 
Eq. 594 [rev on other grounds 32 N. 
J. Eq. 348]. 


Mero, 86 


But where a grantee in a deed, given 


Oh.—Lyon v. Balthis, 24 Oh. 
155 NE 815. 


Or.—Lytle v. Hulen, 128 Or. 483, 
275 P 45; Langley v. Kesler, 57 Or. 
230130 PS 401 LIL Pe 246 Claricun. 
rig sri 46 Orn 6,0o) bares 


C.—Lawrence vy. Clark, 115 S. C. 
67 104 SE 330. 


S. D.—O’Conner v. McCabe, 
D, 506, 176 NW 43. 


Tex.—Browne vy. Gorman, (Civ. A.) 
208 SW 385. 


Wis.—Willey v. Hodge, 104 Wis. 81, 
80 NW 75, 76 AmSR~- 852. 


Eng.—Brown v. Kennedy, 33 Beav. 
133, 55 Reprint 317 [aff 4 De G. J. 7& 
S. 217, 69 EngCh 169, 46 Reprint 901]. 


[a] Reason for rule is that when 
one accepts the bounty of another he 
may not be heard to say as against 
the donor that something else should 
have been given. Robertson v. Mel- 
ville, 60 Cal. A. 354, 212 P 723; Laun- 
epevalle v. Mero, 86 Mont. 43, 281 P 


[b] Rule limited.—In some juris- 
dictions the rule is limited to ref- 
ormation as against the donor. 
Laundreville v. Mero, 86 Mont. 438, 281 
P 749; Lawrence v. Clark, 115 S. C. 
67, 104 SE 330; O’Conner v. McCabe, 
42 S. D. 506, 176 NW 43. See infra § 
14. 


[c] After death of grantor equity 
will not reform a voluntary deed. 
Miller v. Beardslee, 175 Mich. 414, 
141 NW 566. 


{[d] Rights of volunteer as against 
settlor.— A volunteer under a settle- 
ment declaring the trusts of property 
placed in the hands of trustees was 
entitled to file a bill to have the er- 
ror rectified. Thompson v. Whitmore, 
1 Johns. & H. 268, 70 Reprint 748. 


{e] Purchase intended as a gift.— 
Where a vendee intended to take a 
conveyance to himself and wife, but 
failed to carry out such purpose and 
took title in his own name, the wife 
was the intended object of a mere 
bounty, and equity will not reform 
the deed, either at the instance of the 
grantee or the wife. Langley v. Kes- 
ler, 57 Or. 281, 110 P 401, 111 P 246. 


87. See cases infra this note. 


[a] As against lien of judgment 
creditor of grantor.—A mistake in 
the description in a voluntary deed 
will not be reformed where before 
proceedings to reform it had been 
brought a judgment had been ob- 
tained against the grantor which 
created a lien on the grantor’s prop- 
erty not conveyed in favor of a judg- 
ment creditor. Turner v. Newell, 129 
Ga, 89, 58 SE 657. 


[b] As between creditors.—A vol- 
untary deed will not be reformed so 
as to express a valuable considera- 
tion, and thereby give the grantee, a 
creditor of the grantor, a preference 
over another creditor, when the deed 
has been assailed by such creditor. 


AGS be 
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for love and affection only, went into possession of 
land and made improvements, and thereafter mort- 
gaged the premises for a valuable consideration, a bill 
by the mortgagee for a correction of a mistake in the 
deed was maintained against the grantor and his 
heirs;8§ also defects in a conveyance to a charitable 
use were supplied where money had been advanced 
and labor and materials furnished on the strength 
Reformation will be 
eranted on the application of the grantor against 
the grantee,®® and in some jurisdictions, after the 
death of the donor, it will be granted as between the 
grantee and the heirs at law of the grantor where it 
is clearly shown that through mistake the deed failed 
to earry out the proved intention of the donor,®? as 
where it represents a family settlement.°” 


[§ 14] 3. As between Volunteers. 
has been stated that as between volunteers the courts 
will not entertain jurisdiction to correct a defective 
instrument,®* it has been held that. equity may grant 
reformation between volunteers claiming under the 


of the promise of the donor.*® 
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ceased donor.’® 


Although it 


same deed, when the grantor has no interest in the 


Stoltz v. 
CincLBul 100 


[ec] Voluntary release by creditors. 
—Where creditors of an_ insolvent 
debtor, on being separately applied 
to by ‘the debtor, and without previ- 
ous agreement among. themselves, 
signed an instrument in the form of a 
release of their debts, but omitted to 
affix their seals, the court refused to 
aid the defect, no consideration for 
the instrument being shown. Min- 
turn vy. Seymour, 4 Johns. Ch. (N. Y.) 
498. . 

88. 
128. 

89. Price v. School Directors, 
Til. 452. 


90. Ga.—Crockett v. 
Ga. 647; 
ible 
Ill.—Deischer v. Price, 148 Ill. 

NE 105. 


Ind.—Randall v. Ghent, 19 Ind. 271; 
Andrews v. Andrews, 12 Ind. 348. 


Oh.—Lyon vy. Balthis, 24 Oh. A, 57, 
155 NE 815. 

Or.—Nolan v. Hughes, 51 Or. 187, 
93 P 362, 94 P 504. 

Pa.—Monroe v. Nichols, 6 Pa. Dist. 
& Co. 12. 

Tenn.—Sands vy. Hickman, 
Civ. WA. :280: 

Wis.—Van Brunt v. Ferguson, 163 
Wis. 540, 158 NW 295. 


Cummings v. Freer, 26 Mich. 
58 


Crockett, 73 
Mitchell v. Mitchell, 40 Ga. 


383, 
36 


3 Tenn. 


i e 
G. M. & G. 531, 57 EngCh 411, 44 Re- 


print 495; James v. Couchman, 29 
Chih 212 

[a] Rule applies regardless of 
whether the mistake was shared in 
by the dones. Lyon v. Balthis, 24 


Oh. A. 57, 155 NE 815. 


[b] Power of revocation was sup- 
plied in favor of grantor.—Jackson vy. 
Pennsylvania L. Ins., etc., Co., 2 Pa. 
Dist. 225; Welman v. Welman, 15 Ch. 
D. 570. But see Lee y. Frick, 2 Wkly 
NC (Pa.) 11 (holding that a failure 
to insert of power of revocation ina 
voluntary deed of gift did not entitle 
the grantor to reformation). 


[ec] Courts will hesitate, however, 


to rectify a voluntary settlement at. 


the instance of the settlors, merely on 
their own evidence as to their inten- 
tion, unsupported by other evidence. 
Bonhote v. Henderson, [1895] 1 Ch. 
742 [aff [1895] 2 Ch. 202]. 


91. Laundreville v. Mero, 86 Mont. 


Vanatta, 5 OhS&CP 34, 82 43, 281 P 749; 


Lawrence vy. Clark, 115 
. C. 67, 104:SE 330; O’Conner v. Mc- 

Cabe, 42 S. D. 506, 176 NW 438; Lister 

v. Hodgson, L. R. 4 Eq 30; Mc- 

ape hann v. Warburton, rissey Te 1F; 
Liye 


[a] Power of court.—Equity has 
inherent power to grant reformation 
of voluntary conveyances, although 
the mistake is not mutual. Laundre- 
ville v. Mero, 86 Mont. 43, 281 P 749. 


92. Herod v. Robinson, 149 Miss. 
354, 115 S 40. 
93. Union Trust Co. v. Boardman, 


215 App. Div. 73, 213 NYS 277. 


[a] Rule applied after death of 
donor to trust agreement. Union 
Trust Co. v. Boardman, 215 App. Div. 
U3 M2 Lom Ges eet Cs 


94, Adair v. McDonald, 42 Ga. 506; 
Lytle v. Hulen, 128 Or. 483, 275 P 45 
[eit Cye]. 


95. Spencer v. Spencer, 115 Miss. 
71, 75 S 770; Miles v. Miles, 84 Miss. 
624, 37 S 112. 


fa] Transaction is in the nature of 
a family settlement and conveyances 
in execution of a family settlement 
constitute an exception to the gen- 
eral rule. Spencer v. Spencer, 115 
Miss. 71, 75 S 770. 


96. Rackley v. Chestnutt, 
C. 262, 14 SE 750; Moore v. Quince, 
109 N. C. 86; 18 SH 872; * Vickers v. 
Leigh, 104 N. C. 248, 10 SE 308; Huss 
vy. Morris. (63 Pa.3867s" In re “Bird, 
3. Chie, 2a. 


97. Powell v. Morisey, 98 N. C. 426, 
4 SE 185, 2 AmSR 348. 


[a] Promise to pay alimony is vol- 
untary.—Moon v. Baum, 58 Ind, 194. 

98. Sharpe v. Rogers, 12 Minn. 174. 

99. Triesback v. Tyler, 62 Fla. 580, 
be S UO4T yon, vic bynn, 3S oi A 
299 [rev on other grounds 135 Ill. 18, 
25 NE 634]. 


{a] Thus a deed from a mother to 
a son on the sole consideration of love 
and affection will not be reformed in 
behalf of the son, to the disinherison 
of other children equally entitled to 
her bounty. Triesback y. Tyler, 62 
Fla. 580, 56 S 947. 

iL. O’ Rear v., O'Rear, 219) Alar 4119) 
122 S 645; Stover v. Hill, 208 Ala. 
575, 94 S 826; Bartlett v. White, (Mo.) 
272 SW 944; White v. Reading, 293 
Mo. 347, 2839 SW 90; Partridge v. 
Partridge, 220 Mo. 321, 119 SW 415, 
132 AmSR 584; Crawley v. Crafton, 


LTO aN. 


controversy,’* itt ala in a 
both of whom ane voluntary grantees from the de- 


[§ 15] 4. Intent of Parties Apparent. 
nature of the deed and the context of some portion 
of it in which words of inheritanee usually belong 
clearly shows an intention to convey an estate in fee, 
but the prescribed technical words have been omitted 
through mistake or oversight, such instrument will 
be corrected, even though it is voluntary.?® 


[§ 16] 5. What Conveyances Are Voluntary. A 
conveyance is voluntary so as not to permit of ref- 
ormation, when there is no consideration, valuable 
or meritorious,®? and a consideration will not be im- 
plied from a seal.°* 
a meritorious consideration only is held insufficient 
to justify reformation®® the majority rule seems ta 
be that if the consideration expressed is either a valu- 
able one, or a good or meritorious one, it is sufficient.* 
Any valuable consideration, however small, has been 
held sufficient,? as where there is a consideration 


contest between heirs, 


Where the 


Although in some jurisdictions 


1938 Mo. 421, 91 SW 1027; Hutsell v. 
Crewse, 138 Mo. 1, 39 SW 449; Powell 
v. Morisey, 98 N. C. 426, 4 SE 185, 2 
AmSR 3438; Wright v. Englefield, 
Ambl. 468, 474, 27 Reprint 308, 2 Eden 
239, 28 Reprint 890. 


[a] It is immaterial that the deed 
was founded on a good, as distin- 
guished from a valuable, considera- 
an Stover v. Hill, 208 "Ala. 575, 94 


[b] Meritorious consideration.— 
(1) One dollar and the natural love 
and affection of the grantor for the 
grantees, his grandchildren, is not a 
meritorious consideration, where the 
grantor did not stand in loco parentis 


to the grandchildren, Powell _ v. 
Morisey, 98 N. C. 426, 4 SE 185, 2 
AmSR 3438. (2) There is a meritori- 


ous consideration for a gift from hus- 
band to wife as a provision for her 
support. Partridge v. Partridge, 220 
Mo. 321, 119 SW 415, 132 AmSR 584. 
(3) Deeds from a father to his chil- 
dren as part of a property settlement 
are Supported by a meritorious con- 
sideration. White v. Reading, 293 Mo. 
347, 239 SW 90, (4) A meritorious or 
equitable consideration, as distin- 
guished from a valuable considera- 
tion, is sufficient to justify a court of 
equity in correcting a mistake in a 
deed at instance of grantee. Bartlett 
v. White, (Mo.) 272 SW 944; White: 
v. Reading, supra. 


2. Bradley v. Minton, 159 Ark. 659, 
252 SW 921; Robertson v. Melville, 
60. (Cal. A354, 6212) UP 7233 wdia ve. 
Billeter, 83 Ind. A. 244, 148 NE 159; 
Harvey v. Hand, 48 Ind. A. 392, 95 
NE 1020; Sims v. Camp Creek School 
Dist. No. 15, 117 S. C. 461, 109 SE 148. 


[a] Sufficient consideration shown.. 
—(1) Where the deed expressed a con- 
sideration of two thousand dollars, 
and it was also a part of a family 
settlement, and plaintiffs had helped 
to clear up and make the farm of 
which the land was a part. Harvey 
v. Hand, 48 Ind. A. 392, 95 NE 1020. 
(2) Where property pr eviously deeded 
to defendants in consideration of their 
agreement to support plaintiff if she 
separated from her husband, was 
deeded back to plaintiff for the sur- 
render of plaintiff's contingent right- 
to support, and the transfer of per- 
sonal property to defendants. Brad- 
ley v. Minton, 159 Ark. 659, 252 SW 
921. (3) Where a grantor of land to 
a school district for the purpose of 
erecting a schoolhouse for white chil- 
dren would secure a school on his land 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[§§ 13-16. 


Cr a 
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§§ 16-17] - 


of one dollar,* benefits received from religious in- 
struction,* services performed by the grantee for the 
grantor® unless there is no antecedent contract for 
such services,® services by the grantee to the grantor 
and the payment of a debt of the grantor’s,’ a prom- 
ise to pay a third party for labor expended on prem- 
ises conveyed together with care and support of the 
a promise to pay off all the existing in- 
debtedness of the grantor and love and affection,® a 


8 
grantor, 


for the benefit of his own family, his 
tenants and his neighbors, thus en- 
hancing- the value of his land. Sims 
v. Camp Creek School Dist. No. 15, 
117 S. C. 461, 109 SE 148. 


3. O’Rear v. O’Rear, 219 Ala. 419, 
S 645; Mason v. Moulden, 58 Ind. 
1; Hay v. Billeter, 83. Ind. A. 244, 148 
NE 159; Blanchard v. Kingston, 222 
Mich. 631, 198 NW 241. Contra How- 
ard v, Howard, 152 Ark. 387, 238 SW 
604 (one dollar and love and affec- 
tion). . 

{a] Recital of one dollar and other 
valuable consideration (1) although 
it makes the conveyance voluntary as 
to creditors (O’Rear v. O’Rear, 219 
Ala, 419, 122 S 645), (2) is not So re- 
garded as between the parties (O’Rear 
v. O’Rear, supra). 

[b] One dollar and natural love 
and affection (1) held _ sufficient. 
Mason vy. Moulden, 58 Ind. 1. (2) 
Where a deed recites an ‘acknowl- 
edged consideration of one dollar and 
other valuable consideration, it is not 
prima facie a voluntary conveyance, 
the recital importing sufficient con- 
sideration in the absence of showing 
to the contrary. Blanchard v. Kings- 
ton, 222 Mich. 631, 198 NW 241. 


4 Visitors M. EB. Church v. Town, 
N. J. Eq. 400, 20 A 488. 


5. Finch v. Green, 225 Ill. 


47 
304, 80 


NE 318; Baker vy. Pyatt, 108 Ind. 61, 
9 NE 112; Bronston v. Bronston, 141 
Ky. 639, 183 SW 584. 


6. Legate v. Legate, 249 Ill. 359, 


94 NE 498 


7, Negley v. Ingleman, 335 Ill. 52, 
166 NE 477. 


8. Pinkham v. Pinkham, 60 
600, 883 NW 8387, 85 NW 285. 


9. Smith v. Barksdale, 110 Ga. 278, 


Nebr. 


34 SE 582; Bronston v. Bronston, 141 
Ky. 639, 1383 SW 584. 

10. Clark v. Hindman, 46 Or. 67, 
UOT Me bbs 


11. Comstock vy. Coon, 135 Ind. 640, 
35 NE’ 909. 


12. Citizens’ Nat. Bank v. Judy, 
146 Ind. 322, 43 NE 259; Lee State 
Bank v. McElheny, 227 Mich. 322, 198 
NW 928. 


13. Lee State Bank v. McElheny, 
supra; Hunt v. Frazier, 59 N. C. 90; 
Bastin v. Schafer, 15 Okl. 607, 85 P 
349; Toronto Bank v. Irwin, 28 Grant 
CGhsOnt). 39.7. 

{a] Mortgage: (1) Given by de- 


fendant to secure notes held by plain- 
tiff is not voluntary an’d without con- 
sideration so as to preclude reforma- 
tion. Toronto Bank v. Irwin, 28 Grant 
Ch. (Ont.) 397. (2) Given by husband 
and wife on his realty and on realty 
held by entireties, to secure an indebt- 
edness of the husband, is not volun- 
tary. Lee State Bank v. McElheny, 
227 Mich. 322, 198 NW 928. (3) Giv- 
en by husband and wife to secure 
surety on note of husband is valid 
against the wife and as against her 
is subject to reformation. Bastin v. 
Schafer, 15 Okl. 607, 85 P 349. 


14. Effect of statute of frauds see 
supra § 11. 


15. U. S.—Brazoria 
Youngstown Bridge Co., 
25 CCA 306. 


Ala.—Montgomery v. Perryman, 147 


County  v. 
80 Fed. 10, 


REFORMATION OF INSTRUMENTS 


of a loan.13 


Ala. 207, 41 S 838, 119 AmSR 61. 


Ark.—Dunnivan v. Hughes, 86 Ark. 
443,111 SW 271. 


Cal.—Ainsworth v. Morrill, 31 Cal. 
A. 509, 160 P 1089. 

Conn.—Dickinson y. Glenney, 27 
Conn. 104 

Ga. Os a- 
ker, 142 Ga. 434, 83 SE 105 


Tll.—Strayer v. Dickerson, 205 Ill. 


257, 68 NE 767. 
Ind.—Merchants’, ete., Bldg. Assoc. 
v. Scanlan, 144 Ind. 1, 42 NE 1008. 


Iowa.—Grapengether v. Fejervary, 
9 Iowa 163, 74 AmD 336. 


Ky.—Dunean y. Jenkins, 
543, 286 SW 783. 


La.—Blache v. Reith, 11 La. A. 342, 
132 S 730. 


Me.—Lane v. McKeen, 15 Me. 304. 
Mda.—Gebb v. Rose, 40 Md. 387. 


Mass.—Jewett yv. Davis, 10 Allen 
68. : 


Miss.—Bowers v. Andrews, 52 Miss. 
6. 


215 Ky. 


Mo.—McReynolds v. Grubb, 150 Mo. 
352, 51 SW 822, 73 AmSR 448. 

N. M.—Cleveland v. Bateman, 21 N. 
M. 675, 158 P 648, AnnCas1918E 1091. 


N. Y.—Crowe v. Lewin, 95 N. Y. 
423. But see Butler v. Butler, 93 
Misc. 258, 157 NYS 188 infra § 65. 


Oh.—Miller v. Hine, 13 Oh. St. 565. 

Or.—Evarts v. Steger, 6 Or. 55. 

Pa. Epo penaee v. Reese, 165 Pa. 158, 
30 A 722 

Ss: S=Chapaan v. Williams, 
S. C. 402, 100 SE 360. 

Tenn.—Henderson v. Henderson, 158 
Tenn. 452, 14-SW (2d) 714 [reh den 
159 Tenn. 126, 17 SW (2d) 15]. 

Vt.—Powers v. Caledonia County 
yrammar School, 93 Vt. 220, 106 A 836. 

Wash.—Marshall v. Hillman Inv. 
Co., 151 Wash. 529, 276 P 564. 

Wis.—Petesch v. Hambach, 48 Wis. 
443, 4 NW 565. 

Eng.—Henkle v. Royal Exch. Assur. 
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Co., 1 Ves. 317, 27 Reprint 1055. 
[a] Original contract must be val- 
id. Petesch v. Hambach, 48 Wis. 443, 


4 NW 565. 


{b] In North Carolina before adop- 
tion of the constitution, art 10 § 6, 
permitting conveyances between hus- 
band and wife, a deed from a husband 
to his wife was void at law, and sus- 
tainable in equity only on proof of a 
meritorious consideration. Hence 
equity refused to reform a deed, exe- 
cuted before the act, from a husband 
to his wife, by an insertion of the 


word “heir Sen although omitted 
through the inadvertence of the 
draftsman, unless the deed is sup- 


ported by a meritorious consideration 
other than the marital relation. Mc- 
Lamb v. McPhail, 126 N. C. 218, 35 
SE 426. 

16. Cleveland v. Bateman, 21 N. M. 
675, 158 P 648, AnnCas1918E 1091; 
Rosen vy. M. Philipsborn Co., 135 App. 
Div. 499, 120 NYS 486; Marcy Ve 
Dunlap, 5 Lans. OSE VED) 365. 

[a] Thus a written instrument, 


which is void for lack of consideration 
because unilateral, cannot be_ re- 


[§ 17] D. Invalidity of Instrument.4 
as reformation depends on the existence of a valid 
contract,+®> equity will not reform a void instru- 
ment;'® nor will it reform 
contract which is void,!* or a 
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promise to pay a portion of the cost of improvements 
to be built on the premises,!° an existing debt,!! a 
preéxisting debt,!? or a provision for the security 


Inasmuch 


instrument stating a 
contract which is il- 


an 


to evidence a verbal 
under the statute of 


formed so as 
contract void 


frauds. Rosen v. M. Philipsborn Co., 
135 App. Div. 499, 120 NYS 486. 
17. U. S.—Brazoria County v. 


Youngstown Bridge Co., 80 Fed. 10, 25 
CCA 306. 


Ala.—Montgomery v. Perryman, 147 
Ala. 207, 41 S 838; Day v. Shiver, 137 
Ala. 185, 33 S 831; Martin v. Dollar, 
32 Ala. 422. 


Ark.—Dunnivan v. Hughes, 86 Ark. 
443, 111 SW 271. 

Cal—Ainsworth v. Morrill, 31 Cal. 
A, 509, 160 P 1089. 

Ind.—Merchants’, etc., Bldg. Assoc. 
vy. Scanlan, 144 Ind. 11, 42 NE 1008. 

La. eae v. Reith, 11 La. A. 342, 
122 8S 73 

N. M. pee ea eae v. Bateman, 21 N. 
M. 675, 158 P 648. 

N. Y.—Crowe vy. Lewin, 
423 [aff 16 NYWklyDig 550]. 

Or.—Evarts v. Steger, 6 Or. 55. 

Ss. Say Goa v. Williams, 112 S. 
C. 402, 100 SE 360 

Vt.—Powers  v. Galedonis County 
Grammar School, 93 Vt. 220, 106 A 836. 

[a] Administrator’s bond, void be- 
cause failing to express any sum for 
which the obligors are bound, cannot 
as reformed. Evarts v. Steger, 6 Or. 


95 NY ee 


[b] Broker’s contract, void be- 
cause broker was acting, as party in- 
terested without informing vendor, 
cannot be reformed. Blache v. Reith, 
11 La. A. 342, 122 S 730. 


[c] Sheriff’s deed.—(1) A mistake 
in a sheriff's deed cannot be corrected 
where the judgment under which the 
complainant purchased at the sher- 
iff’'s sale is void. Martin v. Dollar, 
32 Ala. 422. (2) The deed of a sher- 
iff for land sold under execution, 
which is void on its face, cannot be 
reformed where the execution and 
proceedingS thereunder contain the 
same imperfection. Landon v. Mor- 
ris, 75 Ark. 6, 86 SW 672; Russell v. 
Williamson, 67 Ark. 80, 53 SW 561; 
Fees v. Croom, 60 Ark. 487, 30 SW 

By 


[d] Mortgage executed by and in 
the name of an individual trustee will 
not be reformed where the mortgage 
was void because not absolutely nec- 
essary, and because it was executed 
by the trustee to divert to current ex- 
penses the corpus, or a considerable 
portion of the corpus, of the trust es- 
tate. Chapman vy. Williams, 112 S. 
C. 402, 100 SE 360. 


[e] Surety contract of wife.—In 
states where a contract of suretyship 
by a wife for her husband is void, a 
mistake in a mortgage executed by a 
married woman and her husband to 
secure his ‘debt will not be corrected. 
Day v. Shiver, 137 Ala. 185, 38 S 831; 
Merchants, etc., Bldg.. Assoc. v. Scan- 
lan, 144 Ind. 11, 42 NE 1008. 


{[f] Where defendants had no title 
to land which their deed purported to 
convey and which plaintiffs agreed to 
accept, but they owned lots of less 
value in the same vicinity, defendants 
are not entitled to reformation on the 
ground that they described the wrong 
land. Crowe v. Lewin, 95 N. Y. 423. 


[g] Where land other than that in- 
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legal,18 or immoral in its tendeney.1® Thus reforma- 
tion is barred where a deed is void for insufficient 
deseriptions,*° or where there is a non-compliance 
with a statutory requirement.?!_ This rule has been 
held peculiarly applicable to the contracts of married 
women not made in conformity with statutes enacted 
for their protection;?? the majority of courts hold- 
ing, although there is some authority to the contra- 
ry,”* that where there is an omission of some statu- 
tory requirement in fhe deed?* or mortgage?’ of a 
married woman essential to its validity, the mistake 
cannot be corrected. A deed by an executor made to 
correspond with an order for the sale of the property 
cannot be reformed so as to conform to an invalid 
option to sell at private sale.2* The doctrine that 
where a landlord has leased a greater estate than he 
is able to give, if the boundaries between the excess 
and that, which may be given are clearly distinguisha- 
ble, the lessor may be decreed to grant a lease to the 
full extent of his granting power, is inapplicable to 
an unauthorized perpetual lease by the trustees of a 
publie school.?* 


Conveyance to dead person. A deed executed to 
tended was levied on and sold under 
attachment, the proceedings were void 
and beyond the jurisdiction of the 
chancery court to reform so as to re- 
late to the land intended. Dunnivan 
v. Hughes, 86 Ark. 4438, 111 SW 271. 


[h] Effect of part performance.— 
Where the agreement to convey was 
void for want of the husband's assent, 
going into possession under the agree- 
ment was part performance, and it 


257, 68 NE 767. 


REFORMATION OF INSTRUMENTS 


Ill.—Strayer v. Dickerson, 


Ky.—Duncan vy. Jenkins, -215 Ky. 
543, 286 SW 783, 784. 


Md.—Gebb vy. Rose, 40 Md. 387. 
Mass.—Jewett v. Davis, 10 Allen 68. 


N. Y.—-Potter v. Greenwich, 26 Hun 
326 fiaffi 92 N. Y. 662]. 


See also infra §§ 138, 139. 


[§§ 17-18 


a deceased grantee instead of to his heirs or executors 
may be reformed.?* 


Deeds to cemetery association. Where a covenant 
in a deed to a cemetery association to pay the gran- 
tor a stated percentage of the proceeds of lot sales 
was invalid because the amount of profit thus pro- 
vided for was unliquidated, the normal remedy of 
rescission having been lost because of the burial uses 
to which the land has been put, the deed will be 
reformed to provide for a reasonable profit of a 
liquidated amount.?® 


Parties. The parties to the contract must have 
been capable of making a valid contract.*° 


[§ 18] E. Instruments Executed under Power 
Conferred by Statute. The courts are divided as to 
the power of a court of equity to reform a deed or 
conveyance executed pursuant to a power conferred 
by statute and not pursuant to a voluntary agree- 
ment.*4 Although in some jurisdictions if is held 
that a sheriff’s deed may be reformed,*? in others it 
is held that an instrument imperfectly executed in 
performance of a statutory power cannot be re- 


formed,** and that this applies to a_ sheriff’s 
205 Ill. Pa.—Spencer v. Reese, 165 Pa. 158, 

30 A 722. 
[a] Effect of statute.—(1) In Ohio 


a deed executed by a married woman 
which is defective in that it does not 
contain words sufficient to pass the 
legal estate, and is not properly ac- 
knowledged, may be corrected by pro- 
ceedings under the act of March 27, 
1849, and the act of April 17, 1857, 
amendatory thereof. Purcell v. Gos- 


was held that the deed should be re- 
formed to correct a misdescription, or 
a decree for the conveyance of the 
remainder of the tract should be en- 
tered. Place v. Johnson, 20 Minn. 219. 


18. Big Run Coal Co. v. Matthew 
Addy Co., 290 Fed. 781; Evansville 
City School Corp. v. Hickman, 47 Ind. 
A. 500, 94 NE 828; Ottenheimer v. 
Cook, 10 Heisk. (Tenn.) 309; Henkle 
v. Royal Exch. Assur. Co., 1 Ves. 317, 
27 Reprint 1055. 

{a] Thus equity will not reform a 
contract for the sale of coal, so as to 
provide for the payment of the maxi- 
mum price fixed by the government 
under Lever Act § 25 where another 
contract entered into as part of the 
same transaction provided for an ad- 
ditional commission, which would ren- 
der the contract illegal if reformed. 
Big Run Coal Co. v. Matthew Addy 
Co., 290 Fed. 781. 

[b] Promissory note usurious on 
its face cannot be reformed. Otten- 
heimer v. Cook, 10 Heisk. (Tenn.) 


309. 

19. Lemmons v. Flanakin, 15 F. 
Cas. No. 8,239b, Hempst. 32. 

20. Lewis v. Owen, 64 Ind. 446; 
Bowers v. Andrews, 52 Miss. 596. 


But see Carter v. Barnes, 26 Ill. 454 
(where court in refusing to foreclose 
mortgage void for insufficient descrip- 
tions upheld power of court to reform 
deed, but refused it in this case be- 
cause the bill had not been prepared 
with that view). 

[a] But where a deed was void for 
patent ambiguity, the court suggested 
reformation aS a proper remedy in 
Jennings v. Brizeadine, 44 Mo. 332, 
and Campbell v. Johnson, 44 Mo. 247. 

Reformation of insufficient de- 


scription see infra §§ 87-93: 
21. Ala.—Jackson Lumber Co, y. 
Bass, 181 Ala. 169, 61 S 271. 


Cal.—Ainsworth v. Morrill, 31 Cal. 
A. 509, 160 P 1089. 


“Where a contract is void because 
not in compliance with express stat- 
utory provisions, a court of equity 
cannot modify it, so as to make it 
legal.” Duncan v. Jenkins, supra. 

{a] Voluntary instrument of con- 
veyance, invalid for want of seal, will 
not be reformed by compelling a seal 
to be affixed. Eaton v. Haton, 15 Wis. 
Zibi9* 

[b] Conveyance of homestead.— 
(1) A deed of the homestead, void be- 
cause not joined in by the wife, will 
not be reformed. Strayer v. Dicker- 
son, 205 Ill. 257, 68 NE 767. Contra 
Whitmore v. Hay, 85 Wis. 240, 55 NW 
708, 39 AmSR 838 (where the wife 
was prevented from signing by the ill 
advice of the notary drawing the 
deed). (2) Contract to exchange land 
constituting homestead, signed by 
husband alone is void and will not be 
reformed even at the instance of the 
husband and wife. Ainsworth v. Mor- 
rill, 31 Cal. A. 509, 160 P1089. 


22. Duncan y. Jenkins, 215 Ky. 543, 
286 SW 783. 

23. Collins v. Cornwell, 131 Ind. 
20, 30 NE 796; Kennard v. George, 44 
N. H. 440. 

[a] Mortgage was reformed on 
showing of mutual mistake, where all 
persons had acted upon the security 
as if it were valid. Kennard vy. 
George, 44 N. H. 440. 


24. Ala.—Jackson Lumber Co. v. 
Bassist AlaGO Gln sel. 


Conn.—-Dickinson v. Glenney, 27 
Conn, 104, 


Iowa.—Grapengether v. Fejervary, 
9 Iowa 1638, 74 AmD 336 (dictum). 


Me.—Lane v. McKeen, 15 Me. 304. 
Md.—Gebb v. Rose, 40 Md. 387. 
Rasy cs ERA v. Davis, 10 Allen 


Oh.—Miller v. Hine, 13 Oh. St. 565; 
Purcell v. Goshorn, 17 Oh. 105, 49 
AmD 448, 


horn, 2 Disn. (Oh.) 90 [aff 11 Oh. St. 
641]. (2) But if the instrument be 
such that in the absence of any defect, 
omission, or error it would be inop- 
erative, as for example, a written 
agreement or deed of the wife alone to 
convey her estate the statute does not 
extend so as to authorize its reforma- 
tion. Miller vy. Hine, 13 Oh.-St. 565; 
Goshorn v. Purcell, 11 Oh. St. 641. 


{[b] In Arkansas.—As a married 
woman is entirely without power to 
relinquish her dower save in the 
manner fixed by the statute, the gen- 
eral rule as to the power to reform 
her deeds is inapplicable, and a ‘deed 
wherein she relinquishes her dower 
right to property cannot be reformed 
so as to include additional property 
because of the mistake in the descrip- 
tion. Morris v. Covey, 104 Ark. 226, 
148 SW 257. 


25. Duncan vy. Jenkins, 215 Ky. 5438, 
286 SW 783. 


26. R. O. Campbell Coal Co. v. Ba- 
ker, 142 Ga. 434, 83 SE 105. 


27. Powers v. Caledonia County 
Grammar School, 93 Vt. 220, 106 A 836. 


28. Hutto v. Hutto, 66 Fla. 504, 68 
S 914. Contra Allgood y. Allgood, 134 
S. C. 233, 1382 SE 48. 


29. Bliss v. Linden Cemetery As- 
soc., 85 N. J. Eq. 501, 96 A 1001 [mod 
83 N. J. Eq. 494, 91 A 304]. 


30. McReynolds v. Grubb, 150 Mo. 
352, 51 SW 822, 73 AmSR 448. 

$31. See infra §§ 93, 139. 

82. Bartlettsy. Judd, 21 i1Ne Y¥. 7200; 
78 AmD 131 [overr Mason vy. White, 
LI Barba V3ils 

33. U. S.—Bright v. Boyd, 4 F. 
Cas. No. 1,875, 1 Story 478. 

Ala.—Martin v. Dollar, 32 Ala. 422. 

Ark.—Dover v. Bickle, 171 Ark. 683, 
285 SW 386. See Landon v. Morris, 75 
Ark. 6, 86 SW 672 (where the court 
said: “It is doubted whether a court 
of equity will, under any circum- 


* 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


§§ 18-19] 


-deed,** particularly where the proceedings on which 
the sale is based contain the same imperfections,*® 
or the like;*® most assuredly not when such deeds 
are void, as for a failure to comply with the statutory 

The power given to a sheriff to 

execute a deed is statutory and the statute points 
out the method of relief against his mistake or acci- 

If he misdeseribes the land in his deed he 


requirements.** 


dent.®§ 


REFORMATION OF INSTRUMENTS 


such cases.*? 


[§ 19] 


tracts. 


may, under the supervision of the court issuing the 


stances, exercise its peculiar powers 
to reform a deed of conveyance execut- 
ed pursuant to a power conferred by 
statute and not pursuant to a volun- 
tary agreement’’). 


Ill.— Kruse v. Wilson, 79 Ill. 233. 


Ind.—Bowen v. Wickersham, 124 
Ind. 404, 24 NE 983, 19 AmSR ‘106. 


Miss.—Wells v. fiilabes: 93 Miss. 
268, 46 S 497. 


Mo.—Ware v. Johnson, 55 Mo. 500, 
66 Mo. 662. 


Oh.—Dickey v. Beatty, 
389. 


Pa.—Adams v. Thomas, 6 Binn. 254. 


{a] “It is a well settled doctrine, 
that although courts of equity may 
relieve against the defective execu- 
tion of a power created by a party 
yet they cannot relieve against the 
defective execution of a power cre- 
ated by law or dispense with any of 
the formalities required thereby for 
its due execution.” Bright v. Boyd, 
4 F. Cas. No. 1,875, 1 Story 478. 


[b] Lease by infant prepared by 
master.—Where a lease, beneficial to 
an infant, was prepared by a master 
and deliberately entered into and ex- 
ecuted by the lessees, one of whom 
was the infant’s guardian, a bill by 
the lessees to rectify the lease by ex- 
cluding machinery and other things 
from it, which it was alleged did not 
belong ‘to the infant at the time of 
the lease, was dismissed with costs. 
Seaton v. Staniland, 4 Giffard 61, 66 
Reprint 620. 


34. Bowen v. Wickersham, 124 Ind. 
404, 24 NE 983, 19 AmSR 106; Keep- 
fer v. Force, 86 Ind. 81; Lewis v. 
Owen, 64 Ind. 446; Griffin v. Durfee, 
29 Ind. A. 211, 64 NE 237; Wells v. 
Ellabee, 93 Miss. 268, 46 S 497; Dix- 
on v. Hunter, 204 Mo. 382, 102 SW 970; 
Hall v. Klepzig, 99 Mo. 83, 12 SW 372; 
Ware v. Johnson, 55 Mo. 500; Moreau 
v. Detchemendy, 18 Mo. 522. See Mc- 
Call v. White, 73 Ala. 562 (where it 
was said that a statute authorizing 
the court, in case a sheriff has died 
or vacated his office without making 
a conveyance of lands he has sold un- 
der order of the court, to order his 
successor to execute the conveyance 
does not authorize the court to order 
the reformation of.a defective convey- 
ance); Fisher v. Owens, 132 N. C. 
686, 44 SE 369 (holding that in eject- 
ment a sheriff will not be allowed to 

affix his seal to a deed, he having 
omitted it by mistake, ‘unless such 
equity is set up in the complaint). 
See also infra § 93. 


[a] Caveat emptor.—A purchaser 
at a sheriff’s sale or a commissioner’s 
sale being a purchaser in invitum, 
and the doctrine of caveat emptor ap- 
plying in its full force cannot have 
his deed reformed in chancery. Wells 
v. Gay, (Miss.) 46 S 497. 


Correction as to misdescriptions see 
infra § 93. 


35. Martin v. Dollar, 32 Ala. 422; 
Landon v. Morris, 75 Ark. 6, 86 SW 
672; Russell v. Williamson, 67 Ark. 
80, 53 SW 561; Tatum v. Croom, 60 
Ark. 487, 30 SW 885; Rogers v. Ab- 
bott; 87 eind. 138. 


[a] Sale under void judgment.— 
Equity will not reform a sheriff’s ‘deed 
on account of mistake therein, when 


14 Oh. St. 


the sale itself was a nullity because 
the judgment under which it was made 


hie void. Martin v. Dollar, 32 Ala. 
36. Bright v. Boyd, 4 FE. Cas. No. 


1,875, 1 Story 478 (administrator’s 
deed or conveyance); Dickey v. Beat- 
ty, 14 Oh. St. 389 (guardian’s deed). 
See also infra §§ 20, 93. 

37. 
139. 


38. Dixon v. Hunter, 204 Mo. 382, 
102 SW 970; Ware v. Johnson, 55 Mo. 
500, 66 Mo. 662. 


See supra § 17; infra §§ 138, 


39. Kruse v. Wilson, 79 Ill. 233; 
Maxcy v. Clabaugh, 6 Ill. 26; Hill 
Inv. Co. v. Peter Gerlach Co., (Mo.) 


293 SW 102; Ware v. Johnson, 55 Mo. 


500; Thornton v. Miskimmon, 48 Mo. 
ge Adams vy. Thomas, 6 Binn. (Pa.) 


40. Ware v. Johnson, 55 Mo. 500, 66 
Mo. 662 


[a] Statutory remedy for correc- 
tion of sheriff’s tax deed is exclusive. 
Hill Inv. Co. v. Peter Gerlach Co., 
(Mo.) 293 SW 102. 


41. Correction of records of coun- 
ty board see Counties § 120. 


42. See supra §§ 9-18. 


43. U. S.—Griffith v. Berkshire 
Power Co., 169 Fed. 734; Austin Co. v. 
WSs LOS Orme oO4e5 Tela, “Va Us aise. 
63) Ct Cl. S925. So Cartridge Coy ve 
U. S., 62 Ct. Cl. 214; Chicago, etc., Coal 


Co. v. U. Seow) Chey Che 708; Morgan 
PLUS AS Be) Ct. Cl. 650. 
Ala.—Wright v. Wright, 180 Ala. 


343, 60 S 931. 
Cal.—Calhoun y. Downs, (A.) 289 P 
5: 


Fla.—Capital City Bank v. Hilson, 
oeiees 206, 60 S 189, AnnCas1914B 
121. 


Ga.—Crim vy. Alston, 169 Ga. 852, 
151 SE 807. 

Ill.—Krabbenhoft v. Gossau, 337 Ill. 
396, 169 NE 258; Vial v. Norwich Un- 
ion F. Ins. Soc., 172 Ill. A. 134 [aff 
257 Ill. 355, 100 NE 929, 44 LRANS 
317, AnnCas1914A 1141]. 


Ind.—Phillip Zorn Brewing Co. v. 
Malott, 46 NE 23. 

Iowa.—Adams v. Iowa, etc., Co., 200 
Iowa 782, 2083 NW 229, 205 NW 368. 


Kan.—Atkinson v. Darling, 107 
Kan. 229, 191 P 486. 


Mich.—Miles v. Shreve, 179 Mich. 
671, 146 NW 374. 

N. J.—Smith-Austermuhl Co. v. 
Jersey R. Adv. Co., 89 N. J. Ea. 12, 
103 A 388. 

N. Y.—Adams vy. Gillig, 199 N. Y. 
314, 92 NE 670, 32 LRANS 127, 20 Ann 
Cas 110; Waterloo First Nat, Bank v. 
Bacon, 113 App. Div. 612, 98 NYS 717 
(aff 189 N. Y. 533 mem, 82 NE 1126 
mem (aff 216 U. S. 134, 30 SCt 368, 54 
L. ed. 418) ]. 

Okl.—Simon v. Hine, 78 Okl. 224, 190 
P 264. 

Or.—Albany State Bank v. Anthony, 
121 Or. 277, 254 P 806. 


S. D.—Hareid v. Graff, 51 S. D. 110, 
212 NW 502; Hughes v. Payne, 22 
SS. D.293,, 1117 NW 368. 

Tex.—Cooper Grocery Co. Vv. 
Strange, (Commn. A.) 18 SW (2d) 609 
[rev (Civ. A.) 4 SW (2d) 232]; How- 


F. Particular Instruments‘!—1. 
The general rules above stated4? have been 
applied to contracts,** including, 
tracts,** contracts for exchange of properties,*® con- 


[oseC. Jul POa7 


deed make a new deed, which will, as to all parties, 
privies and purchasers having notice, 
the time of the sale;*® but this is the only remedy in 


relate back to 


Con- 


among other con- 


ell v. McMurry Lumber Co., 62 Tex. 
Civ. A. 584, 132 SW 848; Glisson v. 
Crate ee xerA Oly.) Cassis ae 


W. Va.—Petty v. Warren, 90 W. Va. 
397, 110 SE 826. 


See ear e v. Dutton, 6 Wis. 


Can.—Sinclair v. Preston, 20 CanLT 
OcceNotes 359. 


N. S.—McFatridge v. Griffin, 27 N. 
S. 421. 


Ont.—Ihde v. Starr, 19 Ont. L. 471, 
14 OntWR 710 [app dism 21 Ont. L. 
407, 16 OntWR 473]. 


See also cases passim this title. 


Executed and executory contracts 
see supra §§ 10, 


44. See cases passim this title. 


[a] Antenuptial bt Abbaye 
v. Graham, 25 Ala. 187 


[b] Contracts for dissolution of 
partnership.—Power v. Wood, 200 
Iowa 979, 205 NW 784. 


{e] Contracts for distribution of 
an estate.—In re Patterson, 199 Iowa 
3862, 202 NW 8; Haviland v. Willets, 
14d IN.) ¥.°35, 35 NE 958. 


[d] Contract for OA Oe 
lefald v. Drainage Dist. No. 42, 203 
Iowa 1144, 212 NW 691. 


[e] Contract for lease of hydraulic 
power.—Acme Brick Co. v. U. S. Zine 
Co., 137 Okl. 212, 278 P1083; Hldora 
Oil Co. v. Thompson, (Tex. Civ. A.) 
230 SW 738 [rev on other grounds 
(Commn. A.) 244 SW 505]; Keating 
v. Pee aeeben, 14 Tex. Civ. A. 150, 36 
SW 5 

[f] cB Ran for sale of partner- 
ship.—Howard v. Tettelbaum, 61 Or. 
144, 120 P 373. 


[g] Contract for 
maintenance.—Merkle v. Hiatt, 103 
Kan. 767, 176 P 655; Kessel v. Kessel, 
79 Wis. 289, 48 NW 382; Hartstein v. 
Hartstein, #4 Wis. 1, 41 NW 721. 


{h] Contract for taking over assets. 
—Sullivan v. Harrisonville Bank, 
(Mo.) 293 SW 129. 


{i] Contract for switching rates.— 
Baird v. Erie R. Co., 148 App. Div. 
452, 132 NYS 971 [aff 72 Mise. 102, 
129 NYS 329, and aff 210 N. Y. 225, 
104 NE 614]. 


{j] Contract for water rights.— 
Lillis v. Silver Creek, etc., Land, etc., 
Co:, 21 Cal: A. 234, 131 P 344. 


{k] Contract for water service.— 
Park v. McKee, 24 Colo. A. 11, 131 P 
279; Brunswick, etc., Water Dist. v. 
Topsham, 109 Me. 334, 84 A 644. 


[1] Contract of agency.—Turner 
v. Bray; 72 Or. 334, 143 P 1011. 


{[m] Contract of employment.— 
Baptist Book Concern v. Dietzman, 
140 Ky. 364, 1381 SW 8; Blair v. King- 
man Impl. Co., 82 Nebr. 344, 117 NW 
173. 


[n] Contract to drill well.—King 
v. Turner, 109 Okl. 77, 234 P 564. 


[o] Partnership agreement.—Slob 
v. De Mots, 153 Iowa 411, 1383 NW 358; 
Everett v. Jones, 14 NYS 395; Ficks v. 
Purcell, 164 Wis. 596, 160 NW 1058. 


45. Higgins v. Linn County Bank, 
127 Kan. 772, 275 P 143; Nickels v. 
Combs, 205 Ky. 467, 266 SW 22; Jones 
v. Albert, 118 Va. 368, 87 SE 564. 


support and 
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tracts for sale of real estate,4® contracts for sale of 
community property,#? contracts for sale of personal 
contracts for sale of leases,*® contracts 
for sale of patent rights,°°® building contracts,°+ con- 
tracts for making airplanes,®? contracts made by 
agent,°* contracts of a city,>* contracts of sure- 
tyship,®® and contracts to refrain from the practice 


property, *® 


46. Ala.—Bass v: Gilliland, 5 Ala. 


761. 

Cal.—House v. 
664, 100 P 3844. 

Conn.—LeWitt vy. Park Ecclesias- 
tical Soe; 103 Conn. 285, 130 A 387; 
Bryant Electric Co. v. Stein, 95 Conn, 
221, 111 A 204. 

Fla.—Jacobs v. Parodi, 50 Fla. 541, 
39 S 833; Jackson v. Magbee, 21 Fla. 
622. 

Ga.—Gibson v. Alford, 161 
132 SE 442; Trout-v. Goodman, 
383. 

Ill.—Singer v. Murphy, 
170 NE 777; Dazey v. Binkley, 
Wil 135 L2ISNE 165. 

Iowa.—Gray v. Van Gordon, 187 
Towa 835, 174 NW 588; Jordan v. Wal- 
ters, 80 NW 530; Forest v. McIntosh, 
4 Iowa 596. 


McMullen, 9 Cal. A. 


Ga. 672, 
7 Ga. 


388 Ill. 620, 
285 


Kan.—Hickman vy. Cave, 115 Kan. 
MOG Lae tee Ota 
Ky.—Caperton v. Clarke, 203 Ky. 


191, 261 SW 1098. 

Mich.—Goss v. McKinney, 249 Mich. 
698, 229 NW 450; Cameron v. So- 
wicka, 248 Mich. Gis, 2277 NW. TA: 
Lane v. Neifert, 240 Mich. 475, 215 NW 
302. 

Minn.—Efta v. Swanson, 115 Minn. 
373, 132 NW 335; Olson vy. Hrickson, 
42 Minn. 440, 44 NW 317. 


Miss.—Mosby v. Wall, 23 Miss. 81, 
55 AmD 71. 

Nebr.—Burke v. Welch, 92 Nebr. 
773, 139 NW 684; Pinkham v. Pink- 
ham, 60 Nebr. 600, 88 NW 8387, 61 
Nebr. 336, 85 NW 285. 


N. J.—Haslett v. Stephany, 
J. Eq. 68, 36 A 498. 


N. Y.—Webb v. Morrison, 37 NYS 
449 [aff 157 N. Y. 712 mem, 53 NE 1133 
mem]; Bacot v. Fessenden, 64 Misc. 
422, 119 NYS 464 [aff 139 App. Div. 
647, 124 NYS 370]; Clark v. Blumen- 
thal, 53 N. Y. Super, 211 [aff 114 N. 
Ye 630 mem, 21 NE 416 mem]. 


N. C.—Pinchback v. Bessemer Min., 
ete Co.,wist IN. C2 171,49 SE, 106. 


N. D.—M. Sigbert Awes Co. v. Has- 
lam, 37 N. D. 122, 163 NW 265. 


Okl.—Atwood v. Mikeska, 29 OkIl. 
69, 115 P 1011, LRAI917A 602. 


Or.—Heltzel v. Baird, 90 Or. 156, 178 
P 851. 

S. D.—Hughes v. Payne, 
293, 117 NW 363. 

: Tex.—Goff v. Jones, 70 Tex. 572, 8 
SW 525, 8 AmSR 619; Tyrrell-Com- 
best Realty Co. v. Mullen, (Civ. A.) 
268 SW 1011. 

Sask.—Campbell v. MacKinnon, 2 
Sask. L. 345; Ellerman vy. Carruthers, 
il Svel ies be alse 


See also cases passim this title. 


[a] Contract for sale of timber.— 
Osherhout, etc., Co. v. Rice, 93 Mich. 
358, 53 NW 540; Hart v. Jopling, 
(Tex. Civ. A.) 146 SW 1075. 

[b] Contract to sell standing tim- 
ber.—New River Lumber Co. v. Blue 
Ridge Lumber Co., 146 Tenn. 181, 240 
SW 763. 

[ec] Option contract.—Torrey  v. 
McFadyen, 165 N. C. 287, 81 SE 296. 


47. Itkin v. Jeffery, 126 Wash. 47, 
216 P 861. 


55 N. 


22 S. D. 
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of medicine.®* 


48. U. S.—Upson Nut Dee 
American Shipbuilding Co., 251 Fed, 
707. 


Cal.—Burton v. Curtis, 91 Cal. A. 11, 
266 P 601. 

Iowa.—Fitch v. Flinn, 198 Iowa 823, 
200 NW 402. 

Mass.—Eustis Mfg. Co. v. Saco 
Brick Co., 198 Mass. 212, 84 NE 449. 

Mich.—Isberg v. Miller, 176 Mich. 
677, 142 NW 1060. 

N. J.—Louis Stern Sons, Inc. _v. 
Connolly, 95 N. J. Eq. 356, 1238 A 153. 

N. Y.—Frankenberg v. Perlman, 180 
App. Div. 174, 167 NYS 627 [aff 223 
N. Y. 673 mem, 119 NE 1043 mem]. 

N. C.—American Potato Co. v. Jean- 
atte Bros. Co., 174 N. C. 236, 93 SEH 
Roos 


Okl.—Gault v. Spears, 125 Okl. 126, 
256 P 515. 


Or.—DeWolfe v. Kupers, 106 Or. 
Ge 2h dee O27 a 
Wash.—Hazard v. Warner, 122 


Wash. 687, 211° P 732, 31 AUR: 3822 
See also cases passim this title. 


49. Consumers’ Coal Co. v. Yar- 
brough, 194 Ala. 482, 60 S 897. 

50. Baldwin v. National Hedge, 
eteLe Com log MeGn ditt Lo, (CCAL olioe 
Holmes vy. Anderson, 90 Cal. A, 276, 
265 P 1010; Unger v. Weisner, 129 
Mise. 3638, 221 NYS 489. 


51. U. Si—Lovell v. U. S.;-59) Ct; Cl: 
4. 


Ark.—Tri-State Con Co 
Watts, 152 Ark. 110, 237 "Sw 690. 


Minn.—Mulgrew-Boyce Co. 
Freeborn County, 112 Minn. 5, 127 NW 
ae 

J.—Zarecki v. Guarantee Realty 
Con "82 N. J. Hq. 489, 89 A 513; Mayer 
v. West Side Dey. Co., 78 N. J. Eq. 415, 
79 A-620. 

Or.—Pacifie Livestock Co. v. Port- 
Lag Lumber Co,, 96 Or. 56,  Lso ee 

Bie 

Philippine.—Manila Pngineering Co. 
v. Cranston, 45 Philippine 128. 


52. Ordnance Hngineering Co. v. 
Ui Sis562 iC. Cl. 204. 


53. Wilson v. Shea, 194 Cal. 653, 
229 P 945; Montville v. Haughton, 7 
Conn. 753; Eustis Mfg. Co. v. Saco 
Brick Co., 198 Mass. 22, 84 NE 449. 


54. McKevitt v. Sacramento, 55 
Cale Ay wines opie. A o2e a Brom iegeve 
Standard Mfg. Co., 141 Mich. 680, 105 
NW 33; McManus v. Philadelphia, 211 
Pa. 394, 60 A 1001; Griffin v. Salt Lake 
City, 13° Utah=132, 18 P1382. 


[a] Effect of city charter.—A pro- 
vision in a city charter that no real 
estate or interest therein shall be dis- 
posed of unless by ordinance or reso- 
lution of the common council, does 
not prohibit reformation of a lease of 
city property executed pursuant to a 
resolution. Bronk v. Standard Mfg. 


Co., 141 Mich. 680, 105 NW 33. 
55. Ransbury v. 'U. S. Fidelity, 
ete, Co, 71 ee A. 304, 124 NE 765; 


State v. ‘Kronstadt, 204 lowa 1151, 216 
NW 707. 

56. Latham v. Butler, 
A.) 17 SW (2d) 10838. 

57. Cross references: 
Amendment or correction by subse- 

quent instrument see Deeds § 130. 


(lex. Civ. 


[§ 20] 2. Deeds.” 
ed®*® have been applied to deeds.°® 
strument of the most solemn character,°° yet when 
the proper grounds are shown®! equity will reform 
it so as to express the true intention of the parties.°? 
The reformation of a deed, absolute on its face, into 


The general rules above stat- 
A deed is an in- 


Reformation of: 
Deed of trust see Trusts [39 Cyc 
91] 


Deed or instrument of conveyance 
in judicial sale generally see Ju- 
dicial Sales § 95. 

Sheriff's deed see infra §§ 18, 93. 
See also Executions § 780; Judi- 
cial Sales § 95. 

Sheriff's deed on. foreclosure of 
mortgage see Mortgages § 1956. 
Tax deed see Taxation [37 Cye 

1450]. 
58. See supra §§ 9-18. 
59. See cases infra this section. 


Voluntary conveyances see supra §§ 
12-16. 
60. 
61. 


See Deeds 18 C. J. p 135. 
Grounds see infra §§ 26-68. 


62. U.S.—Simmons Creek Coal Co. 
v. Doran, 142 U. S. 417, 12 SCt 239, 35 
L. ed. 1063; Mathis v. Hemingway, 24 
Ea C2a \i so bal: 


Ala.—Nolen v: Henry, 190 Ala. 540, 
67 S 500, AnnCas1917B 792; Jones v. 
McNeely, 139 Ala. 378, 35 S 1022, 101 
AmSR 38; Greene v. Dickson, 119 Ala. 
346, 24 S 422, 72 AmSR 920; Fields v. 
Clayton, 117 Ala. 538, 23 S 530, 67 
AmSR 189; Parker v. Parker, 88 Ala. 
362, 6 S 740, 16 AmSR 52. 


Ark.—Shreve v. Carter, 177 Ark. 
815, 3 SW (2d) 443; Oastler vy. Parks, 
154 Ark. 617, 242 SW 802; Deniston y. 
Phillips, 121 Ark. 550, 181 SW 911. 


Cal.—Oatman v. Niemeyer, 207 Cal. 
424, 278 P 1043; Merkle vy. Merkle, 85 
Cal. A. 187,258 P 969. 


Colo.—Livings v. Tyo, 81 Colo. 58, 
253 P 385; Selder v. Winegar, TL Colo. 
574, 203 P 667, 668 [cit Cye]. 


Conn.—Butler v. Barnes, 60 Conn. 
170, 21 A 419, 12 LRA 273; Sherwood 
v. Whiting, 54 Conn. 3504.8. An SORE 
AmSR 116; Chamberlain vy. Thompson, 
10 Conn. 243, 26 AmD 390; Carter v. 
Champion, 8 Conn. 549, 21 AmD 695. 


D. C.—Cunningham v. Taylor, 
App. 569; Kirk v: Zell, 8 D: C. 116. 


Fla.—Battey v. Battey, 92 Fla. 512,. 
ae $584; Chaires y. Brady, 10 Fla. 

Ga.—Crim v. Alston, 169 Ga. 852,, 
151 SE 807. 


Ida.—Wollan v. McKay, 24 Ida. 691, 
135 P 832; Mangin v. Kellogg, 22 Ida. 
137, 124 P 651. 


Ill.—Stowell v. Prentiss, 323 Ill. 
309, 154 NE 120, 50’'ALR 584; Dillard 


35 


v. Jones, 229 i. 119, 82 NE 306; Bo- 
hanan vy. Bohanan, 3 “HI. Ac 502) 
v. Nicholson, 184 


Ind. 283, 111 NE 13: Randall v. Ghent, 
19 Ind. 271; Allen vy. Bollenbacher, 49 
Ind. A. 589, 97 NE 817. 


lowa.—Guarantee Mortg., etc., Co. 
v. Cox, 201 Iowa 598, 206 NW 278; 
Deford v. Mercer, 24 Iowa 118, 92 AmD 


Kan.—Cox v. Beard, 75 Kan. 369, 89 
P 671; Drummond vy. Krebbs, 8 Kan, 
A. 180, 55 P 478. 


Ky.—Reid v. Reid, 230 Ky. 835, 20 
SW (2d) 1015; Boone v. Robinson, ile 
Ky. 715, 152 SW 753, AnnCas1915A 
352; Forrester v. Howard, 124 Ky. 
215, 98 SW 984, 30 KyL 375, 124 AmSR 
ee Savage ve Yellman, 12 Ky. Op. 


La.—Broussard v. Broussard, 
La. 913, 114 S 834; 


164 
Crais v. Castaing, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


[§§ 19-20 


§§ 20-21] 


rig. | - s 


a mortgage or simple security, stands on the same 
footing with that of the reformation of any other in- 


strument.®? 


Deed of executor or administrator.°* 
held, although there is authority to the contrary,®* 
that in the absence of statute equity has no jurisdic- 
tion to correct a misdescription of lands in the deed 
of an executor or administrator‘*® but in some states 
the jurisdiction of equity to reform written instru- 
ments has been enlarged by statute,** so as to au- 
thorize the reformation of the deeds of executors or 


administrators.®§ 


Deeds incorporated in a will are necessarily testa- 


6 La. A. 144. 


Me.—Williams v. Libby, 118 Me. 80, 
105 A 855. 


Md.—Hesson vy. Hesson, 121 Md. 626, 


89 A 107 


Miss --Crowler. Vv. Poldevsor th, 264 
Mass. 308, 162 NE 334 

Mich.—Gillespie v. bre conens} 240 
Mich. 85, 214 NW 967. 

Minn.—Chilstrom vy. 
Minn. 293, 210 NW 42. 

Miss.—Brimm v. McGee, 119 Miss. 
52, 80 S 379; Jones v. Levy, 92 Miss. 
551, 46 S 825. 

Mo.—Kidd v. Brewer, 317 Mo. 1047, 


Enwall, 168 


“297 SW 960; Kanan vy. Hogan, 307 Mo. 


269, 270 SW 646. 

Mont.—Laundreville v. 
Mont. 43, 281 P 749. 

Nebr.—Mitchell vy. Griffith, 87 Nebr. 
140, 126 NW 998; Beall vy. Martin, 48 
Nebr. 479, 67 NW 483; Cox v. Ells- 
worth, 18 Nebr. 664, 26 NW 460, 53 
AmR 827. 

Nev.—Wainwright v. Dunseath, 46 
Nev. 361, 211 P 1104. 

N. H.—Moynihan v. Brennon, 77 N. 
H2273;,°90 A-964;, Smith v. Greeley,. 
14 N. H. 378 

N. Coenen Vs Burns, 91 
Eq. 7, 107 A 476. 

N. Y.—Bartlett v. Judd, 21 N. Y. 
200, 78 AmD 131; Johnson v. Taber, 
10 N. Y. 319; Gotthelf v. Shapiro, 136 
App. Div. 1, 120 NYS 210; Gillespie 
v. Moon, 2 Johns. Ch. 585, 7 AmD 559. 

N. C.—Elias v. Arthur, 186 N. C. 756, 
120 SE 588. 

Oh.—Broadwell v. Phillips, 30 Oh. 
St.Z2bo eb leathav. Clair. 7. Oh, (Pty Lr 
165; Hartman v. Midland Tract. Co., 
21-Oh.. Cir. Ct. 664. 

Okl.—Rochelle v. Anderson, 113 Okl. 
137, 2438 P 528. 

Or.—Welch v. Johnson, 93 Or. 591, 
TSS 116,41 84 P1280, 

Pa.—Haines v. Stare, 249 Pa. 494, 
95 A 81; Monroe v. Nichols, 6 Pa. 
Dist. & Co. 12. 

R. I.—Carroll v. Ryder, 34 R. I. 383, 
83 A 845. 

C.—Grigges v. 


Mero, 86 


N. J. 


Ss. McGregor, 120 S. 
C232) isn sh se Sims jv. Camp 
Creek School Dist. No. 15, V1 LSE: 
461, 109 SE 148; Cooper v. McLaugh- 
lin, 114 S. C. 3382, 103 SE 523. 


S. D.—O’Conner v. McCabe, 42 S. 
D. 506, 176 NW 438. 

Tenn.—Tennessee Valley Iron, etc., 
Co. v. Patterson, 158 Tenn. 429, 
SW (2d) 726; Hancock vy. Dodd, (Ch. 
A.) 36 SW 742. 

Tex.—Elder v. Galveston First Nat. 
Bank, 91 Tex. 423, 44 SW 62; Custard 
v. Flowers, (Civ. A.) 14 SW (2d) 109. 

Utah.—Center Creek Water, etc., 
Co. v. Lindsay, 21 Utah 192, 60 P 559. 

Vt.—Hitcheock v. Kennison, 95 Vt. 
327, 115 A 156. 

Va.— Long v. Isreal, 
Va.) 556; Keyton v. 
Leigh (32 Va.) 39. 


9 Leigh (36 
Brawford, 5 


REFORMATION OF INSTRUMENTS 


reformation.®? 


Deed of married woman. 
utory enlargement of the common-law powers of 
married women, respecting dispositions of their real 
estate, equity will not reform the deed of a married 
woman so as to make it inelude land it should have 
included, but by reason of mistake did not.*° 

[§ 21] 3. Mortgages.7! 
stated’? have been applied to mortgages.** 
a proper ground therefor exists,’* a mortgage may 


It has been 


[53 C.J.] 919 


mentary in their nature, and hence not subject to 


In the absence of stat- 


The general rules above 
Where 


be reformed,*® even though at the time it was ex- 


TAN eee v. Stangler, 
W. Va.—National Fruit Product Co. 
v. Parks, 108 W. Va. 321, 150 SE 749. 
__Wis.—Luedtke v. Luedtke, 181 Wis. 
471, 195 NW 382. 
Wyo.—Hagge v. 
217, 168 P 248. 
Eng.—White v. White, L. R. 
a Lister v. Hodgson, L. R. 


Moran, 25 Wyo. 


15 Eq: 
4 Eq. 
N. B.—Carroll v. Rogers, 2 N. B. 
Eq. 159. 

Ont.—Shepphard v. Shepphard, 12 
OntWR 186; Jarvis v. Jarvis, 10 Ont 
WR 8381. 

See also cases passim this title. 


[a] Deeds reformed.—(1) A writ- 
ten instrument,- ineffective as a deed 
because of its wording, created no 
present estate in the grantee. Kanan 
v. Hogan, 307 Mo. 269, 270 SW 646. 
(2) A deed delivered in blank to a 
grantee and later delivered to a sub- 
sequent grantee as security, and con- 
taining an agreement to assume the 
mortgage, where there was no consid- 
eration for such agreement, and last 
grantee had no knowledge thereof. 
Guarantee Mortg., ete., Co. v. Cox, 201 
Iowa 598, 206 NW 278. 

{[b] Deed assuming mortgage.— 
Renz v. Ernst, 160 NYS 577. 

[c] Deed of gift.—Harrington v. 
Harrington, 3 Miss. 701. 

{d] Deed of husband to wife.—A 
widow, whose deceased husband had 
conveyed land to her in consideration 
of her furnishing the purchase mon- 
ey for it after title had been taken in 
his own name, with the intention of 
placing title in her, is entitled to a 
reformation of the deed so as to ac- 
curately describe the lands and carry 
out the agreement. Deniston v. Phil- 
lips, 121 Ark.-550, 181 SW 911. 


[e] Extension deed.—Dameron v. 
Rowland Lumber Co., 161 N. C. 495, 
77 SE 694. 

{f] Foreclosure deed.—Dodson vy. 
Lomax, 113 Mo. 555, 21 SW 25. 

{g] Trust deed.—Brewton We 
Smith, 28 Ga. 442; Moore v. Munn, 
69 Tll. 591; Fox v. Faulkner, 222 Ky. 


584, (12 SW (2d). 1079; McCann’ Vv. 
Letcher, 8 B. Mon. (Ky.) 320; Burn- 
side v. Wayman, 49 Mo. 356; Center 


Creek Water, ete., Co. v. Lindsay, 21 
Utah 192, 60 P55 9; Sullivan v. Bruhl- 
ing, 66 Wis. 472, 29 NW 211; Sydnor 
v. Palmer, 29 Wis. 226. 


{h] The court is not prohibited by 
the Fines and Recoveries Act (3 & 4 
Wm. IV, c. 74) from exercising its 
jurisdiction to rectify on the ground 
of mistake, a deed of resettlement 
which has been enrolled as a dis- 
entailing assurance under the provi- 
sions of the act. Hall-Dare v. Hall- 
Dare, 31 Ch. D. 251. 

63. Jones v. McNealy, 139 Ala. 378, 
35 S 1022, 101 AmSR 38; Chaires v. 
Brady, 10 Fla. 133. See also infra §§ 
89-93. - 

[a] Whether the deed is of bar- 


ecuted it was a homestead and the mortgagor’s wife 


-288 P | gain and sale or of gift, the principle 


remains the same. Jones v. McNealy, 
139 Ala. 378, 35 S 1022, 101 AmSR 88. 


64. See infra § 93. 

Deed of executor or administrator 
see Executors and Administrators § 
1721 note 46 [g]. 

65.— Piatt. v. St. Clair, 7 Oh: Bt IL 
165; Nolan vy. Hughes, 51 Or. 187, 93 
P 362, 94 P 504. 


66. Vaughn v. Hudson, 129 Ala. 
176, 30 S 75; Ganey v. Sikes, 76 Ala. 
421, 84 Ala. 348, 4S 869. 

67. See statutory provisions. 

68. Johnson v. Sandlin, 209 Ala. 
430, 96 S 223; Vaughn v. Hudson, 129 
Ala. 176, 30 S 75; Brown v. Williams, 
87 Ala. 353, 6 S 111 (dictum); Ganey 
v. Sikes, 76 Ala. 421, 84 Ala. 348, 4S 
869. 


[a] Rule applies—When it is 
made to appear by proper allegations 
and proof that the price paid was rea- 
sonable, the vendee was a bona fide 
purchaser, the money has been paid to 
the proper person or appropriated for 
the benefit of the estate, and that the 
parties have received regular notice 
as provided by law of such sale or 
probate proceedings. Ganey v. Sikes, 
76 Ala. 421, 84 Ala. 348, 4 S 869. 

69. White v. Reading, 293 Mo. 347, 
239 SW 90. 


Reformation of wills see infra § 23. 


70. Wiseman v. Crislip, 72 W. Va. 
340, 78 SE 107. 

[a] In Arkansas.—(1) Prior to 
Const. (1874) which authorized mar- 
ried women to devise and convey their 
lands as if unmarried, equity could 
not reform the deed of a married wo- 
man. Bowden v. Bland, 53 Ark. 53, 13 
Sw 420, 22 AmSR 179; Holland v. 
Moon, 39 Ark. 120. (2) But since then 
the deeds of a married woman of her 
own land may be reformed. Mills v. 
Driver, 72 Ark. 534, 81 SW 1058. 

Reformation: 

As against married women generally 
see infra §§ 136-138. 

Of deed void for noncompliance with 
statute requirement see infra § 17. 
71. Chattel mortgages see Chattel 

Mortgages § 102. 

72. See supra §§ 9-18. 

73. See cases infra this section. 

74. See infra §§ 26-68. 

75. Ala—English v. Huckaba, 219 
Ala. 526, 122 S 841. 

Ark.—Smith v. Kaufman, 145 Ark. 
548, 224 SW 978. 

Cal.—Stevens v. Holman, 
345, 44 P 670, 53 AmSR 216. 

Colo.—Livings v. Tyo, 81 Colo. 58, 
253 P 385; Smith v. Brunk, 14 Colo. 
BS RN BORE, 
ee ae on v. Burr, 17 (Conn? 

6. 

D. C.—Fenwick v. Bruff, 8 D. C. 107. 

Fla.—Fisher v. Villamil, 62 Fla. 472, 
56 S 559, 39 LRANS 90, AnnCas1913D 
1003; Herring v. Fitts, 43 Fla. 54, 30 
S 804, 99 AmSR 108. 
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had to join in it.76 


[§ 22] 4. Marriage Settlements.*? 
rules above stated’® have been appled to marriage 
In England the remedy of correction 
is principally known as “rectification,” and is apphed 
in the case of error in marriage settlements,*® in- 
eluding also post-nuptial settlements,*! and family 


settlements.*” 


settlements.®? 


[§ 23] 5. Wills and Instruments Intended as 
The general rules above stated** have been 


Wills. 
applied to wills.§4 


Ga.—McCrary v. Austell, 46 Ga. 450. 


Ill.— Willis v. Henderson, 5 Ill. 138, 
38 AmD 120. 


Ind.—Citizens’ Nat. Bank v. Judy, 
146 Ind. 322, 48 NE 259. 


Iowa.—Pospishil v. Jensen, 205 
Iowa 1360, 219 NW 507. 

Kan.—Keys vy. Lardner, 59 Kan. 
645,53 PB 158. 

Ky.—Tichenor v. Yankey, 89 Ky. 


508, 12 SW 947, 11 KyL 712. 


La.—Giovanovich y. Breda, 149 La. 
402, 89 S 251. 


Me.—Cross v. Bean, 81 Me. 525, 17 
ACT LOS 

Mass.—Kennedy v. Poole, 213 Mass. 
495, 100 NE 635, LRA1917A 600. 


Mich.—Lee State Bank v. McElheny, 
227 Mich. 322, 198 NW 928. 


Miss.—Dunbar v. Newman, 46 Miss. 
Bile 

Mo.—Fischer v. Dent, 259 Mo. 86, 
167 SW 977; David Plaut Securities 
Co. v. Cooper, (A.) 258 SW 455. 


Mont.—Philipsburg First State 
Bank v. Mussigbrod, 83 Mont. 68, 271 
P 695. 

Nebr.—Topping  v.. 
Nebr. 834, 90 NW 911. 

Nev.—Ruhling v. Hackett, 1 Nev. 
360. 

N. H.—Kennard v. George, 44 N. H. 
440. 

N. J.—Gibbs v. Gibbs, 95 N. J. Ea. 
272, 122 A 809; Miller v. Savage, 68 
N. J. Eq. 746, 48 A 1004. 


N. Y.—Gotthelf v. Shapiro, 136 App. 
Div. 1, 120 NYS 210. 


Oh.—Strang v. Beach, 11 Oh. St. 283, 
78 AmD 308. 


Okl.—Clement Mortg. Co. v. Lewis, 
NOOK Ss.) apo. Ee eSoal bastin sv. 
Schafer, 15 Okl. 607, 85 P 349. 


Or.—Smith v. Cram, 113 Or. 313, 
230 P 812. 


Philippine.—Bian Hin v. Tan Bomp- 
ing, 48 Philippine 523. 


S. D.—Lyons v. Archer, 32 S. D. 314, 
143 NW 286. 


Tenn.—Sporrer v. 


Jeanette, 64 


Hifler, 1 Heisk. 
Utah.—Marks v. Taylor, 23 Utah 
470, 65 P 208, 23 Utah 152, 65 P 897. 
Vt.—Blodgett v. Hobart, 18 Vt. 414. 
Wash.—Woods v. Desmond, 286 P 
856; Spedden v. Sykes, 51 Wash. 267, 
Sieben Date 


Wis.—Lardner v. Williams, 98 Wis. 
514, 74 NW 346. 


B. C.—Fordham vy. Hall, 
562. 


Man.—Rritish Canadian Loan, etce., 
Co. v. Former, 15 Man. 593. 


Ont.—Toronto Bank y. 
Grant Ch. 397. 


PAW ES Oy, 


Irwin, 28 


REFORMATION OF INSTRUMENTS 


[§§ 21-25 


[§ 24] 6. Insurance Policies. The general rules 


The general | 
c1es,*° 


ments.°® 


above stated®® h 


[§ 25] 7. Other Instruments. 
above stated’? have been applied to other instru- 
Among the other instruments to which the 
equitable remedy of reformation has been applied*® 


ave been applied to insurance poli- 


The general rules 


are articles of incorporation,®® assignments for bene- 


fit of ereditors,®? assignments for indemnity,®? at- 
tachment affidavits,°® awards of arbitrators,®* bills of 


lading,®® bills of sale,®* bills of sale for vessels,®? 


See also cases passim this title; 
and infra §§ 86, 95-97, 122, 123, 159, 
ae Executions § 780; Mortgages § 


76. Tanner v. Manos, 160 Ark. 293, 
254 SW 676. 
[a] Relinquishment of dower.— 


The rule that relief by reformation of 
a married woman’s relinquishment of 
dower will not be granted, does not 
apply where the dower interest was 
extinguished after the execution of 
the mortgage by the husband’s con- 
veyance to the wife and her convey- 
ance to defendants. Tanner v. Manos, 
160 Ark. 293, 254 SW 676. 


Against homestead claimant see in- 
fra § 139. 


77. Separation agreements 
Husband and Wife § 858. 


see 


78. See supra §§ 9-18. 

79. See Husband and Wife § 233. 

80. In re Bird, 3 Ch. D. 214; Cogan 
Vee Dutield, .2..Ch. D.. 44: Smith v. 


lliffe, L. R. 20 Eq. 666 [crit Tucker v. 
Bennet, 38 Ch. D. 1]; Walker v. Arm- 
strong, 8 De G. M. & G. 531, 57 EngCh 
411, 44 Reprint 495; Tomlison v. 
Leigh, 11 Jur. N. S. 962; Naylor v. 
Wright, 3 Jur. N. S. 1090; Roberts v. 
Kingsly, 1 Ves. 238, 27 Reprint 1005. 
See Heneage v. Hunloke, 2 Atk. 456, 
26 Reprint 676; Higginson v. Kelly, 
1 Ball & B. 252; Halfpenny v. Udale, 
9 Mod. 56, 88 Reprint 313; Bedford 
v. Abercorn, 1 Myl. & C. 312, 13 EngCh 
312, 40 Reprint 394; Cordeaux v. 
Mipnllerton 45 ay DS Rep siNGesonon: 
Barstow v. Kilvington, 5 Ves. Jr. 593, 
31 Reprint 755. See also supra § 11. 


[a] The doctrine in respect of such 
instruments is somewhat broader 
than the American doctrine in that 
where the settlement purports to be 
in pursuance of articles of settlement, 
but is not in conformity therewith, 
that is ground for correction. Cogan 
v.° Duffiield.)'2 iCh:."-D.) 44: *Partyn) ‘v: 
Roberts, Amb]. 315, 27 Reprint 213; 
Pritchard v. Quinchant, Ambl, 147, 27 
Reprint 95; Bold v. Hutchinson, 5 De 
G. M. & G. 558, 43 Reprint 986 [aff 
20 Beav. 250, 52 Reprint 599]; Lang- 
ley v. Furlong, Dick. 315, 21 Reprint 


290; Neal v. Cust, Dick. 5138, 21 Re- 
print 369; King v. King-Harman, Ir. 
Ra 7 gh 446; Elonor, ve sHonor, 17 P: 


Wms, 1238, 24 Reprint 321, 2 Vern. Ch. 
658, 23 Reprint 1028; Randall v. Wil- 
lis, 5 Ves. Jr. 263, 31 Reprint 577; 
Payne vy. Collier, 1 Ves. Jr. 170, 30 
Reprint 285. 


[b] Deed executed under protest. 
—A marriage settlement was drawn, 
as the intended husband alleged, ina 
manner contrary to the agreement; 
but before the marriage, he knew its 
contents and executed it under pro- 
test, and reserved his right to set it 
aside. After marriage he could not 
sustain a suit to rectify the settle- 
ment. Eaton v. Bennett, 34 Beav. 196, 
55 Reprint 610. 


81. Koonce v. Bryan, 21 N. C. 227; 
In re Hoare, 4 Giffard 254, 66 Reprint 


700. 


[a] That a post-nuptial settlement 
was rectified in accordauce with an 
unexecuted antenuptial settlement 
shows the broad scope of the remedy 
in this class of instruments. In re 
Hoare, 4 Giffard 254, 66 Reprint 700. 


82. Fane v. Fane, L. R. 20 Eq. 698; 
Richards v. Fitzgerald, 9 Ir. Eq. 486. 


83. See supra §§ 9-18. 

84 See Wills [40 Cyc 1254]. 

85. See supra §§ 9-18. 

86. See Fire Insurance §§ 101-106; 


Insurance §§ 247-249; Life Insurance 
§ 84. 


87. See supra §§ 9-18. 


88. See cases infra this section. 
See also cases passim this title. 


89. See cases passim this title. 


[a] Acknowledgment. — Hutchin- 
son v. Ainsworth, 78 Cal. 452, 15 P 
82, 2 AmSR 823. See also Acknowl- 
edgments §§ 236, 237. 


{b] Assignment of collateral secu- 
rity.— Hay v. Billetter, 83 Ind. A. 244, 
148 NE 159. 


[ec] Bid.—Hygienic Fibre Co. 
Ui Sto ONCE we hep oS: 


[d] County warrant.—Goldsmith 
v. Stewart, 45 Ark. 149. 


[e] Land patent.—U. S. v. Hudson, 
269 Fed. 379. 


{f] Notarial act.—Crais v. Cast- 
aing, 13 La. A. 395, 128 S 300; White 
v. Myane, 10 La. A. 195, 120 S 650; 
Jouban v. Mayer, 9 La. A. 413, 119 S 
549. 


90. Millspaugh v. Cassedy, 
App. Div. 221, 181 NYS 276. 


91. Smith v. Howard, Sheld. (N. 
¥.) 145120 HowPr “5 -Adlardteyv. 
Stockstill, 5 OhS&CP 493, 5 OhNP 
487; Southeast Portland Lumber Co. 
v. Heacock, 123 Or. 248, 275 P 28. 


92. Askew v. Odenheimer, 2 F. Cas. 
No. 587, Baldw. 380. 


v- 


191 


93. Seay v. Ferguson, 1 Tenn. Ch. 
287. 
94. Baker v. Pierce, 197 Ill. A. 158 


(rules as to reformation of contracts 
were applied in refusing to reform 
award of arbitrators). See also Ar- 
bitration and Award § 503. 


95. Aradalou v. New York, etc., R. 
Co., 225 Mass) 235) 14 NB 297%) City. 
Nat. Bank v. El Paso, ete.,. R. Co. 
(Tex. Civ. A.) 225 SW 391 [certiorari 
granted 258 U. S. 616 mem, 42 SCt 461 
mem, 66 L. ed. 792 mem, and aff 262 
U. S. 695 mem, 43 SCt 640 mem, 67 
L. ed. 1184 mem]. 


96. Fambrough v. De Vane, 138 
Ga. 47, 74 SE 762; Nelson v. Spence, 
129 Ga. 35, 58 SE 697; McCloskey v. 
McCormick, 44 Ill. 336; Menomonee 
Locomotive Mfg. Co. v. Langworthy, 
18 Wis. 444. 


97. Sprague v. 
454, 22 A 1057. 


Thurber, 17 R. I 


For later cases, developments and changes in the law seé Annotations, same title and section number. 


§ 25] 


bonds,°® guaranties,?® leases,! licenses,’ negotiable 
? bd o) Ey ’ 
plats of land,* powers,® powers of at- 


instruments,* 
“pti Ala.—Gayle v. Hudson, 10 Ala. 
3.16. 


Conn.—Enfield  v. 
Conn.. 319, 148 A 353; 
52 Conn. 483, 1 A 620. 


Ga.—Long v. Gilbert, 133 Ga. 691, 
66 NE 894. 


Ind.—Bell v. Tanguy, 46 Ind. 49; 
Makeever v. Barker, 85 Ind. A. 418, 
154 NE 692. 


Ilowa.—Russell v. Russell, 156 Iowa 
674, 187 NW 925; Nourse v. Weitz, 
120 Iowa 708, 95 NW 251; Foley v. 
Hamilton, 89 Iowa 686, 57 NW 439. 
See State v. Kronstadt, 204 Iowa 1151, 
216 NW 707 (where reformation of 
bail bond was refused because a nec- 
essary party was not before the 
court). 

Md.—State v. Gaver, 
80 A 891; ANtna Indemn. Co. v. Bal- 
timore, etc., R. Co., 112 Md. 389, 76 
A 251, 136 AmSR 389, 21 AnnCas 268. 

Mo.—State v. Frank, 51 Mo. 98. 

Nebr.—Sailling v. Morrell, 97 Nebr. 
454, 150 NW 195; Stewart v. Carter, 
4 Nebr. 564. 

N. J.—Smith v. Allen, 1 N. J. Eq. 
43, 21 AmD 33. 


N. Y.—Clute v. Knies, 102 N, Yio, 


Hamilton, 110 
Essex v. Day, 


115 Md. 250, 


7 NE 181; Nevins v. Dunlap, 33 N. 

676; Gotthelf v. Shapiro, 136 App. 
Div. 1,-120 NYS 210; _Darmour v. 
Chapman, 2 App. Div. 112, 37 NYS 
gee Wiser v. Blachly, 1 Johns. Ch. 


N. C.—Archer v. McClure, 166 N. C. 
140, 81 SE 1081, AnnCas1916C 180; 
Butler v. Durham, 38 N. C. 589. 

N. D.—Taylor State Bank v. Baum- 
gartner, 27 N. D. 606, 147 NW 385. 

Oh.—Neininger v. State, 50 Oh. St. 
394, 34 NE 633, 40 AmSR 674. 


S. C.—Gray v. Rumph, 11 S. C. Ha. 6. 


Tenn.—Johnson v. Phillips, (Ch. A.), 


51 SW 990 


ag Sra oe v. Wainwright, 24 Vt. 

Eng.—Simpson v. Vaughan, 2 Atk. 
31, 26 Reprint 415; Hodgkinson v. 
Wyatt, 9 Beav. 566, 50 Reprint 462; 
Taylor v. Rudd [cit Burt v. Barlow, 
3 Bro. Ch. 451, 454, 29 Reprint 638]; 
D’Olliffe v. South Sea Co. [cit Bar- 
stow v. Kilvington, 5 Ves. Jr. 593, 601, 
31 Reprint 755]; Burn v. Burn, 3 Ves. 
Jr. 5738, 30 Reprint 1162. 


See also cases passim this title. 


{a] Bonds reformed.—(1) Bond 
for prison limits. Smith v. Allen, 1 
N. J. Eq. 48, 21-AmD 33. (2) Bond 
for security of rents and profits in 
action of ejectment. Clute v. Knies, 
LO 2hNeweYuers ieee NE St: = C3)eePur- 
chase money bond. Gotthelf v. Sha- 
piro, 136 App. Div. 1, 120 NYS 210. 
(4) Supersedeas bonds. Russell v. 
Russell, 156 Iowa 674, 137 NW 925; 
Nourse v. Weitz, 120 Iowa 708, 95 
NW 251. 


[b] Indemnity bond.—Skelton v. 
Federal Surety Co., 15 F. (2d) 756; 
4@tna Indemn. Co. v. Baltimore, etc., 
R. Co., 117 Md. 523; 847A 166. 


{e] Bond for title—Black v. Bas- 
kins, 75 Ark. 382, 87 SW 547; May v. 
Sorrell, 153 Ga. 47, 111 SE 810; Adams 
v. White, 138 Ga. 306, 75 SE 321; 
Long v. Gilbert, 133 Ga. 691, 66 SE 
894; Eggspieller v. Nockles, 58 Iowa 
649, 18 NW 708. 

[d] Assignment of bond for title. 
-—Lawrence v. Spivey, 166 Ga. 305, 
143 SE 379. 

99; 7. RP. Cuttine Co. v, Peterson, 
164 Cal. 44, 127 P 163; Keith v. Thom- 
as, 266 Mass. 566, 165 NE 679; J. P. 
Duffy Co. v. Todebush, 173 App. Div. 
205. 159 NYS 299; Cooper Grocery Co. 


REFORMATION OF INSTRUMENTS 


v. Neblett, (Tex. Civ. A.) 203 SW 365. 


ae Vie Mobile 
Branch Bank, 19 Ala. 659. 


Ark.—Wales Riggs Plantations v. 
Banks, 101 Ark. 461, 142 SW 828. 
Cal.—Los Angeles, ete, R. Co. v. 
New Liverpool Salt Co., 150 Cal. 21, 
has 1029; Murray v. Dake, 46 Cal. 
D. C.—Merritt v. Kay, 54 App. 152, 
295 Fed. 973. 
Ill— Bradshaw v. Atkins, 
BV AE 


Iowa.—Reid v. Cook, 88 Iowa 717, 
54 NW 353. 


110 Ill. 


Ky.—Evans v. Stapleton, 201 Ky. 
716, 258 SW 295; Montgomery v. 
Blocher, 194 Ky. 280, 239 SW 46; 


Neuenberger v. Neuenberger, 20 SW 
617, 16 KyL 710. 


Md.—Boyle v. Peabody Heights Co., 
46 Md. 623. 


Mich.—Aniba v. Burleson Sanitari- 
um, 229 Mich. 118, 200 NW 984. 


Minn.—Wilson v. Bishop, 167 Minn. 
338, 209 NW 15. 


Mo.—Smith v. Smith, 289 Mo. 405, 
233 SW 183: 


Mont.—McNamer Realty Co. v. Sun- 
urge Oil, ete., Co., 76 Mont. 332, 247 
1211 


N. J.—Caplan v. Palace Realty Co., 
(Ch.) 110 A 584; Union First Nat. 
Bank v. Fessler, 84 N. J. Eq. 166, 92 
A 914. 


N. Y.—Baird v. Erie R.’ Co., 210 N. 
Y. 225, 104 NE 614; Manheimer v. 
Kuhn, 173 App. Div. 135, 159 NYS 437; 
Newcomb v. Ketteltas, 19 Barb. 608; 
Zimmerman v. Goodman Mortg., etc., 
Corn LOIN Sr6o 8: 


Or.—Dolph v. Lennon’s, Inc., 109 
Or: 336, 220 ;P' 161% 

Pa.—Snyder v. May, 19 Pa. 235. 

R. I.—Perkins y. Kirby, 39 R. I. 
343, 97 A 884. 

Tex.—Texas Pac. Coal, etc., Co. v. 
Crabb, (Commn. <A.) 249 SW 885; 
Robert Oil Corp. v. Jones, (Civ. A.) 


23 SW (2d) 472; De Flores v. Smith, 
(Civ. A.) 236 SW 505. 


Va.—Holland v. Vaughan, 
324, 91 SE 122. 

Wash.—Davis v. Bigelow Bldg. Co., 
150 Wash. 576, 274 P 106. 

W. Va.—White v. Kelly, 85 W. Va. 
366, 101 SE 724, 26 ALR 462; Le 
Comte v. Freshwater, 56 W. Va. 336, 
49 SE 238. 


Wis.—Gimbel v. Tolman, 161 Wis. 
382, 154 NW 628; Silbar v. Ryder, 
63 Wis. 106, 23 NW 106. 


Eng.—Anonymous, Cary 31, 21 Re- 
print 17; Mortimer v. Shortall, 1 C. 
& L. 417. 


Alta.—Rudd v. Manahan, 5 Alta. L. 
16S), 

By C—_Booth v. Callow, 18. Bs C. 
499, 18 DomLR 202, 24 WestLR 813. 


N. B.—Bourgeois v. Smith, 48 N. 
B. 212. 


Newfoundl.—West End Club _ v. 
Horwood, 8 Newfoundl. 371. 

See also cases passim this title. 

[a] Expired lease.—A lease which 
has expired may be reformed for mu- 
tual mistake to make it express the 
intention of the parties by providing 
for the payment of taxes by the ten- 
ant to enable the lessor to defeat an 
action for taxes paid by the tenant 


120 Va. 


lessee. Perkins v. Kirby, 39 R. I. 343, 
97 A 884, 
[b] Lease executed by husband 


and wife 
Flores v. Smith, 


may be reformed. De 
(Tex. Civ. A.) 236 


|) 421 [aff 122 N. Y. 643 
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torney® when third parties have acquired rights so 
that the principals cannot revoke them,” receipts,’ 


re- 


SW 505. 
[c] Water lease.—Davis v. Bige- 


1oW Bldg. Co., 150 Wash. 576, 274 P 
106. 
{d] Assignment - of lease.—St- 


Louis, ete., Cleaning Co. v. York Real- 
ty Co., 193 Mo. A. 28, 180 SW 576. 


[e] Sublease.—West End Club v.- 
Horwood, 8 Newfoundl. 371. 


2. Westinghouse Electric, ete., Co. 
v. Tri-City Radio Electric Supply Co., 
23 F. (2d) 628; Holmes v. Anderson, 
90"Cal, Av 276; 265 P 1010: 


3. U. S.—Stromberg-Carlson Tel. 
Mfg. Co. v. Simmons, 200 Fed. 1006, 
126 CCA 667 [aff 199 Fed. 256]. 


Ala.—Copeland y. Keller, 129 S 571; 
Consumers’ Coal, etc., Co... v. Yar- 
brough, 194 Ala. 482, 69 S 897. 


Ark.—Maynard v. Brown, 175 Ark. 
509, 299 SW 1019. 


Colo.—Denver Brick, ete., Co. v. Mc- 
Allister, 6 Colo. 261. 


Ga.—Jackson v. McCalla, 133 Ga. 
749, 60 SE 918. 

I11.—Fisher 
649. 


Ind.—Scott v. Norris, 6 Ind. A. 102, 
32 NE 332, 33 NEI 227. 


Iowa.—Farmers’ L. & T. Co.. v. 
Brown, 182 Iowa 1044, 165 NW 70; In 
re Philpott’s Est., 169 Iowa 555, 151 
NW 825, AnnCas1917B 839; Western 
Wheeled Scraper Co. v. Stickleman, 
122 Iowa 396, 98 NW 139; Lee v. Perc- 
ival, 85 Iowa 639, 52 NW 543. 


Kan.—American Nat. Bank v. Mar- 
Shall) 122) Kan. (733) 252 BP) 214* 


Ky.—German Nat. Bank v. Louis- 
ville Butchers’ Hide, etc., Co., 97 Ky. 
34, 29 SW 882, 16 KyL 881; Scales 
v. Ashbrook, 1 Metc. 358. 


Md.—Pocomoke City Nat. Bank v. 
Crockett, 145 Md. 435, 125 A 712. 


v. Barnett, 56 Ill. A. 


Mich.—Wait v. Axford, 63 Mich. 
227, 29 NW 693. 
Mont.—Parchen v. Chessman, 49 


Mont. 326, 
681. 
Nebr.—Strauss v. Monitor Special- 
ty Co., 89 Nebr. 176, 131 NW 193. 
N. Y.—MacGowan v. Gein, 13 NYSt 
mem, 25 NE 


142 P 631, AnnCas1916C 


956 mem]. 


Ie C.—Womack v. Hacker, 62 N. C. 


Oh.—Farr v. Ricker, 46 Oh. St. 265, 
21 NE 354. 


BA eispat © v. Courtney, 1 Heisk. 

Tex.—Gammage v. Moore, 42 Tex. 
170; Fortenburry v. Warren, (Civ. A.) 
4 SW (2d) 101. 


Wash.—Union Mach. Co. v. Taylor- 
Morrison Logging Co., 143 Wash. 154, 
254 P 1094. 


Wis.—Petfalski v. Winkel Garage 
Co., 190 Wis. 64, 208 NW 893. 

See also cases passim this title. 

[a] Certificate of deposit.—Casten 
v. Kreipe, 125 Kan. 182, 264 P 55 

[b] Dyraft.—Holmes yv. Chace 
Milling Co., 4 La. A. 706 (sight draft). 

4 Gilbert v. Williams, 157 Mich. 


226, 121 NW 739; Rice v. Kelset, 42 
Minn. 511, 44 NW 535. 


5. Segle v. Thomas, 21 F. Cas. No. 
12,633, 3 Blatchf. 11; Gerdes v. Moody, 
41 Cal. 335. 


6. Olson yv. Erickson, 42 Minn. 440, 
44 NW 317. 

Tae SOLUVEX iV 
Mar. Ins. Co;, 
22Ourt: 20s 


8. Harper v. Gleaton, 


Mutual Commereial 
18. F. Cas. No. 10,498, 


170 Ga, 40, 
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leases,® report of commissioners making partition un- 


der a decree of court, settlements of accounts,!? and 
12 


settlement of partnership accounts. 


fused to reform a memorandum of an oral contract 
which memorandum was not adopted by the parties 


REFORMATION OF INSTRUMENTS 


Equity has re- 


as their contract,'® an unaccepted offer of sale,** a 


[§ 26] A. In General. 


by express statutory provision.*? 


[§ 27] B. As Dependent on Remedy at Law—l. 
In General. Where an action arises upon an instru- 
ment which, from mutual mistake, or mistake on one 
side and fraud or inequitable conduct on the other,?? 
fails to express the actual agreement, it is a matter 
peculiarly within the jurisdiction of a court of equity 


152 SE 70; General Motors Accept- 
ance Co v. Baker Mfg. Co., 199 Iowa 
155, 201 NW 774; Frazier v. Prestons- 
burg First Nat. Bank, 220 Ky. 307, 
295 SW 148. 


[a] Warehouse receipt.—General 
Motors Acceptance Co. v. Baker Mfg. 
Co., 199 Iowa 155, 201 NW 774; Street 
v. Farmers’ El. Co., 33 S. D. 601, 146 
NW 1077, 34 S. D. 523, 149 NW 429. 


9. Kentucky Rider Cons. Coal Co. 
v. Frazier, 161 Ky. 374, 170 SW 986; 
Highlands v. Philadelphia, etc., R. 
Co., 209 Pa. 286, 58 A 560; Amarillo 
First Nat. Bank v. Jones, 107 Tex. 
623, 183 SW 874. 


[a] Release of deed of trust.— 
Amarillo First State Bank vy. Jones, 
107 Tex. 623, 183 SW 874 [rev (Civ. 
enim VWs LOD I. 


10. Pulliam v. Wilkerson, 7 Baxt. 
(Tenn.) 611. 


[a] Thus where, in a proceeding 
in the county court for partition, the 
commissioners describe the land in 
“section 2” instead of “section 3,” the 
owner may have the error corrected in 
the chancery court. Pulliam v. Wil- 
kerson, 7 Baxt. (Tenn.) 611. See also 
Partition §§ 418, 943. 

11. McMullen v. Lockwood, 4 Del. 
Ch. 568; Gill v. Clagett, 4 Md. Ch. 
ie igs See Compromise and Settlement 


[a] Where a settlement of mutual 
accounts was based on a statement 
‘which showed an erroneous addition, 
it was reformed. McMullen v. Lock- 
wood, 4 Del. Ch. 568. 


12. Howard v. Tettelbaum, 61 Or. 
144, 120 P 373; Powell v. Heisler, 16 
Or; 412,19 P 109: 


13. Lionel C. Simpson Plumbing, 
etc., Co. v. Geschke, 75 N. J. Eq. 394, 
72 A 90 


14. Dattarton v. Vetsch, 75 Or. 399, 
146 P 829. 


15. Dover v. Bickle, 171 Ark. 6838, 
285 SW 386. 


[a] Reason for rule.—A pardon is 
without consideration and is issued in 
performance of a statutory rule. Do- 
ver v. Bickle, 171 Ark. 683, 285 SW 
386. 

[b] Merits of pardonee do not con- 
stitute a consideration so as to insti- 
tute an element of contract into a 
pardon and justify its reformation, a 
pardon being purely an act of grace. 
ee v. Bickle, 171 Ark. 683, 285 SW 


The right to reformation 
exists independently of statutory enactment,?° al- 
though in some jurisdictions it has been conferred 


V. RIGHT OF REFORMATION’® 


[By GILBERT G, FINLEY] 


) 


[§§ 25-27 


pardon,*? the terms of sale stated by a receiver sell- 
ing a lease by order of court,!® a tax certificate is- 
sued by a city,1” and a statutory bond complete on 
its face to make it conform to some understanding 
that will defeat its purpose.+® 


to reform such contract and grant relief in accord- 
ance with the intention of the parties because there 
is no adequate remedy at law,?* parol evidence being 


inadmissible to vary a written instrument ;?* nor is 


16. Schwartz v. Cahill, 175 App. Div. 
68, 161 NYS 750 [rearg den and app 
granted 175 App. Div. 978 mem, 162 
NYS 1143 mem, and rev on_ other 
grounds 220 N. Y. 174, 115 NE 451]. 


17. Carr v. Kissimmee, 80 Fla. 759, 
86 S 699. 


18. Leach v. Commercial 
Bank, (Iowa) 213 NW 612. 


19. Cross references: 
fae of remedy at law see infra 
27 
Against whom reformation may be 
had see infra §§ 125-142. 
condone precedent see infra §§ 105— 


Sav. 


Denial of principal relief as govern-- 


ing right to ancillary relief of ref- 
ormation see infra § 224. 

Grounds for refusing reformation see 
infra §§ 108-115. 

Instruments executed without read- 
ing see infra §§ 37, 113. 

Invalidity of contract see supra § 17. 

Objections to relief see supra §§ 108— 
115 


Persons entitled see infra §§ 116-124. 

Ratification, estoppel, or waiver see 
infra §§ 100-104. 

Right to reformation as equitable de- 
fense in legal action see Actions §§ 
181-184. 

Voluntary conveyances see supra §§ 

6. 


20. Schettiger v. Hopple, 3 Grant 


(Pa.) 54. 

21. See statutory provisions. 

[a] In Georgia the object of the 
statute of Dec. 25, 1837 was to make 
plainly illegal the practice of allow- 
ing parol testimony to prove that a 
deed absolute in its terms was really 
intended as a mortgage without pre- 
tense of fraud or mistake. Greer v. 
Caldwell, 14 Ga. 207, 216, 58 AmD 
558 (“in other words, the Statute is 
not restrictive of the Law, as it pre- 
viously stood, but only declaratory 
thereof’’). 


22. See infra §§ 59-68. 

23. Ala.—Copeland v. Keller, 129 
S 571; Wright v. Wright, 180 Ala. 
343, 60 S 931. 

Ill.—Hawley v. Simons, 14 NE 7. 

Iowa.—Fitchner v. Fidelity Mut. 
Fire Assoc., 68 NW 710. 

N. J.—Chelsea Nat. Bank v. Smith, 
V4 ON. J.) Ed. 275, 69 -A 533: 

N. Y.—Many v. Beekham Iron Co., 
9 Paige 188. 


Or.—Sellwood v. Henneman, 36 Or. 
575,60 P..12- 


there an adequate remedy in admiralty,*° Pon admi- 
ralty has no jurisdiction to reform a contract.?® Ju- 
risdiction to reform is established whenever the rem- 
edy at law is inadequate,?7 but when the remedy at 
law is plain and adequate, reformation will not be 
granted,?* nor will equity reform where the facts 


pee ene Rehetnees v. Hopple, 3 Grant 
Tenn.—Hardwick  v. Beard, 10 
Heisk. 659. 


Tex.—Smith vy. Fly, 24 Tex. 345, 76 
AmD 109. 


24. See Evidence §§ 1380-1729. 


Parol evidence rule in action for 
reformation see Evidence § 1723. 


25. Koninklijke Nederlandsche 
Stoomboot Maatschappij v. Yglesias, 
37 F. (2d) 103: 


jane See infra § 145; Admiralty § 


27. Western Assur. Co. v. Ward, 
75 Fed. 338, 21 CCA 378; Burgin v. 
Suge, 205 Ala. 664, 89 S 31; Loyd v. 
Phillips, 123 Wis. 627, 101 NW 1092: 


[a] Remedy at law held inade- 
quate.—(1) Where a written contract, 
by mistake, required defendants to 
procure the release of a mortgage ex- 
ecuted by one of the complainants 
when in fact the mortgage was exe- 
cuted by the other complainant, and 
there was no mortgage corresponding 
to the description in the contract, the 
remedy at law for breach of the con- 
tract is inadequate. Burgin v. Sugg, 
205 Ala. 664, 89 S 31. (2) Where de- 
fendant could defeat recovery because 
the plaintiff would be held to the let- 
ter of the contract. Wright v. 
Wright,"180 Ala. (343°"'60" S931 Cs) 
Equity will entertain an action to 
correct a mutual mistake in a con- 
tract, and to recover a balance due 
on defendant’s mortgage for money 
lent him to enable him to perform the 
contract, where defendant is insolvent 
and the amount of such balance de- 
pends upon the dealings under the 
contract; the legal remedy being in- 
adequate. Wright v. Wright, supra. 


28. _U. S.—Mecca Land, etce., Co. v. 
Schlecht, 4 F. (2d) 256 


Ill. Craft v. Dickens. i tse OD Estos Bs BS 
Spaulding v. Mozier, 57 Ill. 148; Loo- 
mis v. Freer, 4 Ill. A. 547, 


Iowa.—Mahrt v. Mann, 203 Iowa 
880, 210 NW 566; Ragsdale v. Turner, 
141 Iowa 604, 120 NW 109. 


Mass.—Glass v. Hulbert, 102 Mass. 
24, 3 AmR 418. 


Mo.—Walker v. Garner, 258 Mo. 494, 
167 SW 955. 


N. J.—Alterac v.. Bushko, 99 N. J. 
Bigie2iieres2 Aw bills 


N. Y.—Island Paper Co. v. Carthage 
Timber Corp., 128 Misc. 246, 218 NYS 
346; Bowman v. Poppenberg, 53 Misc. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


e 
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§§ 27-29] 


which would authorize reformation would also defeat 
a recovery on the instrument at law,?® nor if the mat- 
ter sought to be reformed is unnecessary because 
Ordinarily mere 
clerical errors will not be reformed,*! but if it is such 
an error that it 1s material, and is not patent on 
the face of the instrument, equity may reform it.3? 
If the error is such that it must be corrected by 
showing the intent of the parties by parol evidence, 
the only remedy is by an action in equity to reform 


within the scope of a statute.®° 


the instrument.?? 
[§ 28] 2. Choice of Remedies.*+ 


equity have concurrent power to grant relief by their 
respective remedies, but the remedy afforded by the 


373, 103 NYS 245. 


Pa.—Warrington v. Brooklyn Trust 
Commi Pa. Dist: & ‘Co. 125; 


Wis.—Commercial Bank vy. Phila- 
delphia County F. Ins. Co., 84 Wis. 12, 
54 NW 109. 


[a] TIllustrations.—(1) Where a 
patentee has in fact received and is 
in possession of all the land describ- 
ed in his patent, but claims more, on 
the theory that his boundary extends 
beyond a meander line shown by the 
survey, a denial of such claim con- 
stitutes a legal defense, and does not 
require a reformation of the patent. 
Mecca Land, etec., Co. v. Schlecht, 4 
FR. (2d) 256. (2) Where part of a 
description is inconsistent with other 
parts, and the remaining part is suf- 
ficient to designate the land, a rem- 
edy is afforded at law by disregard- 
ing the false description and giving 
effect to the other calls, and a resort 
to equity for the correction of the 
description is unnecessary. Walker 
v. Garner, 258 Mo. 494, 167 SW 955. 
(3) Where plaintiff paid more for 
property under a contract to purchase 
than the price agreed upon, it was 
not necessary to reform the contract, 
as plaintiff could sue at law to recov- 
er the money paid through mistake, 
and, if the contract was set up, could 
show that it did not contain the true 
contract. Ragsdale v. Turner, 141 
Iowa 604, 120 NW 109. (4) Error in 
estimate of amount of standing tim- 
ber sold did not entitle buyer to ref- 
ormation; remedy being by action for 
overpayment. Island Paper Co. v. 
Carthage Timber Corp., 128 Misc. 246, 
218 NYS ‘346. (5) In an; action for 
breach of covenant as to acreage con- 
veyed and excess interest paid on 
purchase-money mortgage and for 
credit thereon for the shortage, ref- 
ormation of mortgage was unnecessa- 
ry. Mahrt v. Mann, 203 Iowa 880, 
210 NW 566. 

{[b] Bail bond.—Equity has no ju- 
risdiction to reform a bail bond. Al- 
terac v. Bushko, 99 N. J. Eq. 213, 132 
A 611. 

[ce] Identity of goods mortgaged. 
—Since parol evidence is admissible 
at law to identify chattels mortgaged, 
equity will not take jurisdiction mere- 
ly to correct a misdescription in such 
an instrument. Spaulding v. Mozier, 
57 Ill. 148. 

29. People’s Trust, etc., Bank v. 
Engle, 194 Iowa 518, 188 NW 707. 

30. Brainerd v. Arnold, 27 Conn. 
617. 

[a] Where, by statute, the cutting 
of timber by lessee for a term of 
years is waste, it would be unnneces- 
sary to correct a lease by the inser- 
tion of a provision against such 


waste. Brainerd v. Arnold, 27 Conn. 
617. 
31. Gaulding v. Baker, 9 Ga. A. 


578, 71 SE 1018; Carr v. Williams, 10 
Oh. 305, 36 AmD 87; Castle v. Glea- 
son, 31 S. D. 590, 141 NW 516. 
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law.?> 
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law court is doubtful, less adequate, or less specific 
than a reformation of the instrument would insure, 
equity is not ousted by the concurrent remedy at 
Nor will jurisdiction in equity be denied sim- 
ply because the action was brought at law first.*° 
Nor will the right to other relief in equity of necessi- 
ty preclude the right to reformation.** 

Rescission and not reformation. 
deseribed other land than that sold, and the vendor 
had only an equitable title to the land sold, the ven- 


Where a deed 


dee’s remedy is rescission®® and not reformation.®® 


Where law and 


[a] Limitation of rule.—A cleri- 
eal error must be an error which ap- 
pears to be such on the face of the 
instrument; and the nature of which 
is ascertainable from the instrument 
itself. Castle v. Gleason, 31 S. D. 590, 
141 NW 516. 

32. See infra §§ 69-99. 


33. Security Nat. Bank v. White 
Co., 50 S. D. 598, 211 NW 452; Castle 
v. Gleason, 31 S. D. 590, 141 NW 516. 


34. See Election of Remedies § 11. 
35. U. S.—Western Assur. Co. v. 
Ward, 75 Fed. 338, 21 CCA 378; Han- 


cock v. Cossett, 45 Fed. 754. 


Ala.—Merritt v. Coffin, 152 Ala. 474, 
44 S 622; Greene v. Dickson, 119 Ala. 
346, 24 S 422, 72 AmSR 920. 


Cal.—Calhoun v. Downs, 
P85 T. 

Conn.—Montville v. Haughton, 7 
Conn. 543. 

Ga. 
132 SE 442; Wall v. Arrington, 13 Ga. 
88. 

Ill.— Braithwaite v. Henneberae? 124 
Tl. A. 407 [aff 222 Ill. 50, 78 NE 34]. 

Iowa.—Roberts v. Taliaferro, «7 
Iowa 110. 

Md.—Delaware State F. & M. Ins. 
Co. v. Gillett, 54 Md. 219; Ben Frank- 
lin Ins. Co. v. Gillett, 54 Md. 212; 
Newcomer v. Kline, 11 Gill & J. 457, 
387 AmD 74. 


N. J.—Smith-Austermuhl Co. v. 
Jersey R. Adv. Co., 89 N. J. Eq. 12, 
103 A 388. 

N. Y.—Gallup v. Bernd, 1 NYS 478. 


N. C.—Williams v. Burnett, 45 N. 
Cc. 209. 


Or.—Sellwood v. Henneman, 386 Or. 
575,60 P 12: 


Pa.—Gump’s App., 65 Pa. 476. 


(A.) 289 


Wis.—Loyd v. Phillips, 123 Wis. 
627, 101 NW 1092. 

Ont.—Ross y. Union, etc., Ins. Co., 
46 Ont, L291. -: 

[a] Illustrations.—(1) Right of 
purchaser to set off at law value of 


land lost because of vendor’s misrep- 
resentation as to boundaries will not 
prevent him from having the written 
instrument reformed if he wishes to 
assert his full rights under the con- 
tract when reformed. Gibson v. Al- 
ford, 161 Ga. 672, 132 SE 442. (2) 
Where a contract for advertising 
services for twelve months is later 
superseded by another contract for 
60 months, procured through misrep- 
resentation that the term named was 
only twelve months, equity will re- 
form the contract, even though the 
defense of fraud can be interposed in 
an action at law. Smith-Austermuhl 
Co. v. Jersey R. Ady. Co., 89 N. J. Eq. 
12, 103 A 388. (3) Even if parol evi- 
dence was admissible to show broker 
was entitled to commission, it was 
not error for broker to seek reforma- 
tion. Calhoun y. Downs, (Cal. A.) 289 


[§ 29] C. Dependent on Equitable Showing. The 
right to reformation of an instrument depends on an 
equitable showing.*° 


A court, before exercising its 


P 857. (4) Reformation is proper al- 
though the defect might have been 
aided by parol and so made available 
as a defense at law. Merritt v. Coffin, 
152 Ala. 474, 44 S 622; Greene v. Dick- 


Bons 119 Ala. 346, 24 S 422, 72 AmSR 
[b] Objection that purpose of suit 


is to try title, and that therefore 
plaintiff has an adequate remedy at 
law, is untenable where the complaint 
avers mutual mistake as to bounda- 
ries, Since Such averment confers ju- 
risdiction. Sellwood v. Henneman, 36 
Or. 575, 60 P12. 


36. Providence Steam-Engine Co. 
v.. Hathaway Mfg. Co., 79 Fed. 512; 
Lorraine v. Long, 6 Cal. 452; Hawley 
v. Simons, (1ll.) 14 NE 7; Gump’s 
App., 65 Pa. 476. 


[a] Pendency of action at law 
will not prevent a party from main- 
taining a suit in equity to reform a 
contract, aS where the change from 
one forum to another will not in- 
crease plaintiff’s right, but may de- 
prive defendant of a cross action on 
a warranty. Providence Steam En- 
gine Co. v. Hathaway Mfg. Co., 79 Fed. 


[b] Rule applies even though com- 
plainant could there have set up equi- 
table defense asking reformation. 
Lorraine v. Long, 6 Cal. 452. 


{[c] In Ontario since the Judica- 
ture Act all claims, legal or equita- 
ble, must be asserted in the one ac- 
tion so that after an unsuccessful ac- 
tion on a contract an action to reform 
it will be barred. Ross v. Union, etc., 
Ins. Co., 46 Ont. L. 291; Ross v. Scot- 
tish Union, ete., Ins. Co., 17 OntWN 
166. 


37. See case infra this note. 


[a] That motion to reform mort- 
gage, decree, and certificate of sale 
for misdescription of lots could be 
maintained in a foreclosure suit does 
not preclude an independent equita- 
ble action for the same _ purpose. 
Busey v. Moraga, 130 Cal. 586, 62 P 
1081. 


38. Macey v. Furman, 90 Wash. 
580, 156 P 548. See also Cancella- 
tion of Instruments § 18. 

39. Macey v. Furman, supra. 

40. U. S.—Hazeltine Research 
Corp. v. Freed-EHisemann Radio Corp., 
3 BY Qa) 172. 


Cal.—Ross v. Williams, 2 Cal. Un- 
rep. Cas. 803,,15 P 47%. 


Fla.—A4tna Casualty, ete., Co. v. 
Breckenridge, 97 Fla. 375, 121 S 102; 
Tatum v. City -Bldg., etce., Assoc., 76 
Fla. 258, 79 S 839; Baldwin v. Chris- 
topher, 75 Fla. 605, 79 S 339; Capital 
City Bank v. Hilson, 64 Fla. 206, 60 S 
189, AnnCas1914B 1211; Phenix Ins. 
Co. v. Hilliard, 59 Fla. 590, 52 S 799, 
138 AmSR 171. 


Ga.—Ellis v. Hunnicutt, 71 Ga. 637. 


Iowa.—Parker vy. Schaller Sav. 
Bank, 98 Iowa 246, 67 NW 245. 


924 [53 C.J.] 


power of reformation, should scrutinize the case 
carefully and consider its equitable or inequitable 
The instrument must express something 
which it would be inequitable to enforce,** and the 
party seeking reformation must rest on an equity 
superior to that of him against whom it is sought.** 
Thus a deed will not be reformed where the contract 
of sale should have contained the clause alleged to 
have been erroneously inserted in the deed.** 
of plaintiff after knowledge of the error cannot raise 


features.*1 


Kan.—Conaway v. Gore, 21 Kan. 
25 

Ky.—Noel v. Gill, 84 Ky. 241, 1 SW 
428, 8 KyL 229. 

Mo.—Henderson v. Dickey, 
120. 

N. H.—Hitchins v. Pettingill, 58 
INDE. 386. 

N. J.—Miller v. Savage, 
Eq. 746, 48 A 1004. 


35 Mo. 


62 N. J. 


Co., 117 N.Y. 451, 23 NE 3 


N. C.—Braddy v. Parker, 39 N. C. 
430. 


Or.—Sayre v. Moir, 68 Or. 
Je ahs). 


Utah.—McClure v. Little, 15 Utah 
379, 49 P 298, 62 AmSR 938. 


[a] Case must disclose facts 
which constitute an effective appeal 
to the conscience of the court and 
move it to interfere to mitigate the 
rigorous rules of the law. Avery v. 
Equitable L. Assur. Co., 117 N. Y. 451, 
23 NE 3. 


Weight and sufficiency of evidence 
see infra §§ 199-210. 

41. Lytle v. Hulen, 128 Or. 483, 275 
P 45; Dolph v..Lennon’s, Inc., 109 Or. 
336, 220 P 161. 


[a] Nonassignment clause sought 
to be inserted in a long-term lease 
with no restriction on lessor’s power 
to withhold consent to a subletting 
does not appeal to the conscience of a 
court of equity, especially where sub- 
tenant is a responsible concern satis- 
factory to lessor, who only desires to 
obtain an increased rental. Dolph v. 
Lennon’s, Inc., 109 Or. 336, 220 P 161. 


Care in exercise of power see su- 
pra § 3. 

Power to reform in general see su- 
pra § 2. 

42. Hazeltine Research Corp. v. 
Freed-Eisemann Radio Corp., 3 F. 
(2d) 172 [rev on other grounds 10 F. 
(2d) 148]. 


43. U. S.—Higgins Oil, etc., Co. v. 
Delaney, 263 Fed. 931 [aff 271 Fed. 
1021]; Tilghman v. Tilghman, 23 F. 
Cas. No. 14,045, Baldw. 464. 


Cal.—Ross v. Williams, 2 Cal. Un- 
rep. Cas. 803, 15 P 47; Union Ice, etce., 
Wowmver Dove; 16) Cal) Ale 284; 3900 Py mae 


Fla.—Capital City Bank v. Hilson, 
64 Fla. 206, 60 S 189. 


Ga.—Ellis v. Hunnicutt, 71 Ga. 637. 


381, 137 


Iowa.—Parker v. Schaller Sav. 
Bank, 98 Iowa 246, 67 NW 245. 
Kan.—Conaway v. Gore, 21 Kan. 


es 


y.—Noel v. Gill, 84 Ky. 241, 1 Sw 
428, % KyL 229. 


Mo.—Hagman v. Shaffner, 88 Mo. 
28; McFadden v. Rogers, 70 Mo. 421; 
Young v. Coleman, 43 Mo. 179; Hen- 
derson v. Dickey, 35 Mo, 120; Brock- 
ing v. Straat, 17 Mo. A. 296. 


N. H.—Hitchins vy. Pettingill, 58 
IN; EL, 3.86). 


N. J.—Miller v. Savage, 62 N. J. 
Eq. 746, 48 A 1004. 
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Acts 


Y.—Harbeck y. Pupin, 145 N. Y. 


N. 
70, 39 NE 722, 
N. C.—Kornegay vy. Everett, 99 N. 
C. 30, 5 SE 418, 421; Braddy v. Park- 
C09) ENG C430. 


Or.—Sayre v. Moir, 68 Or. 381, 137 
Pwd. 
Utah.—McClure v. Little, 15 Utah 


379, 49 P 298, 62 AmSR 938. 


“A court of equity will only correct 
a mistake where equity requires it.” 
Kornegay v. Everett, supra. 

[a] Thus a mortgage given by a 
corporation while insolvent to prefer 
some of its existing general creditors, 
which by mistake conveyed only a life 
estate, will not be reformed to convey 
the fee. Miller v. Savage, 62 N. J. 
Eq. 746, 48 A 1004. 


[b] Equal equities.—If the equi- 
ties are equal, a court of equity is 
silent and passive. Conaway v. Gore, 
21 Kan. 725. 


[c] “He who seeks equity must do 
equity.”—Hence if a party seeking 
reformation fails to do equity, he 
must be dismissed without relief. 
Conaway v. Gore, 21 Kan, 725. 


[d] Deed.—To reform a deed, it 
should be shown that the mistake did 
not arise from the gross negligence of 
plaintiff, that an unfair advantage has 
been gained, and that it is against 
good conscience to allow the mistake 
to stand. Sayre v. Moir, 68 Or. 381, 
Lie Bed5s 


44. Horn vy. Phillips, 167 Iowa 169, 
149 NW 80. 


[a] Ilustration.—Vendor is not en- 
titled to reformation of deed stating 
that tract sold contained 25 acres, be- 
cause of purchasers’ representation 
that the contract contained a similar 
statement, where the sale was on that 
basis and the contract should have 
contained such a statement. Horn y. 
Phillips, 167 Iowa 169, 149 NW 80. 


45. Ballas v. Harrington First Nat. 
Bank, 15 Del. Ch. 140, 132 A 688. 


46. Higgins Oil, etc., Co. v. Dela- 
ney, 263 Fed. 931 [aff 271 Fed. 1021, 
and cit Cyc]; Tatum vy. City Bldg., 
ete), Assoc) 76 Mla, 2d8ie(o: Se sas 
Baldwin v. Christopher, 75 Fla. 605, 
79 S 389; Phenix Ins. Co, v. Hilliard, 
59) Bla... 590, 52 S 799, .188 AmSR 171; 
George v. Fritsch L. & T. Co., 69 Utah 
460, 256 P 400; Buford v. Chichester, 
69 W. Va. 218, 71 SE 120. 


[a] No absolute rule can be laid 
down, but the right to reformation 
depends on the particular facts and 
circumstances of each case. George 
v. Fritsch L. & T. Co., 69 Wtah 460, 
256 P 400. 

Dependent on equitable showing see 
supra § 29. 

47. U. S.—Higgins Oil, ete., Co. v. 
Delaney, 263 Fed. 931 [aff 271 Fed. 
1021, and cit Cye]. 

Ill.—Hunter v. Bilyeu, 30 Ill. 228. 


Mo.—Schwickerath v. Cooksey, 53 
Pe 75; Henderson vy. Dickey, 35 Mo. 
120. 
ane Y.—Welles v. Yates, 44 N. Y. 
525. 

Oh.—Hout vy. Hout, 20 Oh. St. 119. 


[§§ 29-81 


equities in his favor.*® 

[§ 30] D. Discretion of Court. 
form an instrument is not absolute.*® 
tionary with the court and depends upon whether 
under all the circumstances the remedy is essential 
to the ends of justice.*? 

[§ 31] E. Necessity of Contract. 
no reformation unless there is a preliminary agree- 
ment, a prior contract, either written or verbal, by 
which to make the rectification.*§ 


The right to re- 
It is disere- 


There can be 


The minds of the 


Pa.—Okes v. Insurance Co., 2 Pa. 
Dist. 747. 
Tenn.—Henderson vy. Henderson, 


159 Tenn. 126, 17 SW (2d) 15 [den 
reh 158 Tenn. 452, 14 SW (2d) 714]. 

W. Va.—Buford v. Chichester, 69 
W. Va. 213, 71 SE 120. 


[a] In Ohio Const. (1870) art 2 § 
28 provides that the general assembly 
may authorize courts to carry into 
effect on such terms as shall be just 
and equitable the manifest in- 
tention of the parties by correcting 
omissions, defects, and errors in in- 
struments. In pursuance of this sec- 
tion act March 10, 1859, provides that 
it shall be competent for the courts 
of the state to give full effect, ac- 
cording to the manifest intention of 
the parties, to instruments in which 
there are omissions, defects, or errors. 
This act was interpreted to be per- 
missive only, and not mandatory. See 
Hout v. Hout, 20 Oh. St. 119. 

Weight and sufficiency of evidence 
see infra §§ 199-210. 

48. U. S.—Columbian Nat. L. Ins. 
Co. v. Black, 35 E.. (2d) 571. 

Ala.—Kelley v. Spencer, 
612, 105 S 802. 

Alaska.—Grigsby v. Dickinson, 7 
Alaska 457. 

Ark.—Galloway v. Russ, 
659, 300 SW 390. 

Cal.—Burt.v. Los 
Growers’ Assoc., 175 Cal. 
993: \ 

Fla.—Fidelity Phenix F. Ins. Co. v. 
Hilliard, 65 Fla. 443, 62 S 585. 

Ga.—Frank v. Nathan, 159 Ga. 202, 
125 SE 66. 

Ind.—Citizens’ Nat. Bank v. Judy, 
146 Ind. 322, 43 NE 259. 

Iowa.—Cahail v. Langman, 
Iowa 1011, 216 NW 765. 

Kan.—Haddon vy. Neighbarger, 9 
Kan. A. 529, 58 P 568. 

Ky.—Kentucky Title Co. v. Hail, 
219 Ky. 256, 292 SW 817. 

Minn.—Mahoney Vv. Minnesota 
Farmers’ Mut. Ins. Co,, 136 Minn, 34, 
161 NW 217. 

Mo.—Greditzer v. Continental Ins. 
Co., 91 Mo. A, 534. 

Nebr.—Farmers’ L. & T. Co. v. Suy- 
dam, 69 Nebr. 407, 95 NW 867. 

N. J.—Ordway v. Chace, 57 N. J. 
Eq. 478, 42 A 149. 

N. Y.—Lewitt v. Jewelers’ Safety 
Fund Assoc., 221 App. Div. 727, 224 
NYS 549 [rev 249 N. Y. 217, 164 NE 
29]; Fitzgerald v. Arcade Theater Co., 
153 NYS 618 [aff 172 App. Div. 932 
sey 156 NYS 1122 mem]. 

C.—Archer v. McClure, 166 N. 
(Og N40, 81 SE 1081, AnnCas1916C 180. 


Or.—L. B. Menefee Lumber Co. v. 
Gamble, 119 Or. 224, 242 P 628. 


Wash.—Washington State Realty 
Co. v. Saad, 134 Wash. 530, 236 P 85. 


Wis.—Grant Marble Co. v. Abbot, 
142 Wis. 279, 124 NW 264. 


B. C.—Frey v. Floyd, 30 B. C. 488, 
63 DomLR 614. 


Newfoundl.—Whelan v. Cummins, 5 


213 Ala. 


175 Ark. 


Angeles Olive 
668, 166 P 


204 


For later cases, developments an'd changes in the law see Annotations, same title and section number, 
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§§ 31-34] 


parties must have met in a contract,*® for if they 
did not, there is no contract and hence none to be 


rectified.°° There must have been 


a common assent to the same thing,°? 
ment sufficiently expressing the real intent of the 
parties,°* which the written instrument, 
If no contract was ever 
the matter about which a mistake 
is claimed, there can be no reformation.®® 
as the written instrument must fail to express the 
agreement the parties actually made,°® the contract 
established must differ from the instrument to be re- 
Thus the terms of the real agreement, 
the exact contract which the parties agreed upon, but 
failed through mistake to put into writing, must be 
Mere conjecture as to the intention of 
the parties is not sufficient to induce the court to 


formed, will express.®# 
made concerning 


formed.®* 


shown.®8 


reform a deed.®® 
Fraud. 


Newfoundl, 405. 


{a] Right to reform.—A written 
contract is predicated on existence of 
prior oral agreement, which the writ- 
ing fails to express. Fitzgerald v. 
Arcade Theater Co., 153 NYS 618 [aff 
172 App. Div. 932 mem, 156 NYS 1122 
mem]. 


{b] Right to reform deed on 
ground of mutual mistake to include 
promise of grantees to pay taxes on 
the property rested on antecedent con- 
tract for sale and purchase thereof, 
where it fixed all the obligations of 
the parties. Kelley v. Spencer, 213 


Ala. 612, 105 S 802. 
49. Cal.—Burt v. Los Angeles 
Olive Growers’ Assoc., 175 Cal. 668, 


166 P 993; Harding v. Robinson, 175 
Cal, 534, 166 P 808. 

fo) i ahail v. Langman, 
Iowa 1011, 216 NW 765. 

Mo.—-Greditzer v. Continental Ins. 
Co., 91 Mo. Ac 534. 

Nebr.—-Farmers’ L. & T. Co. v. Suy- 
dam, 69 Nebr. 407, 95 NW 867. 

N. J.—Ordwayz- v. Chace, 57 N. J. 
Eq. 478, 42 A 149. 

N. Y.—Lewitt v. Jewelers’ Safety 
Fund Soc., 249 N. Y. 217, 164 NE 29; 
Silver Fox Co. v. New York Indemn. 
Co., 125 Mise. 430, 210 NYS 18. 


Wis.—Grant Marble Co. v. phot 
142 Wis. 279, 124 NW 264. 


[a] Mutual mistake as to material 
inducement.—-Where the parties have 
contracted under a mutual mistake as 
to any fact which is a material in- 
ducement to the contract, such mis- 
take is not ground for reforming the 
contract, although it might give a 
right to rescind. Farmers’ L. & T. 
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Co. v. Suydam, 69 Nebr. 407, 95 NW 
867. 
50. Fla.—Fidelity Phenix F. Ins. 


Co. v. Hilliard, 65 Fla. 443, 62 S 585. 


Mo.—Greditzer v. Continental Ins. 
Co., 91 Mo. A. 534. 


N. Y.—Salomon v. North British, 
etc, Ins. Co. 215 N. Y: 214, 109 NE 
121, LRA1917C 106. 


N. C.—Archer v. McClure, 166 N. 
Cc. 140, oh SE 1081, AnnCas1916C 180. 


Or. 
Gamble, 119° Or, 224, 242 P 628. 


Mutual assent as essential to forma- 
tion of contract see Contracts §§ 46— 
121. 

51. Galloway v. Russ, 175 Ark. 659, 
300 SW 390; Haddon v. Neighbarger, 
9 Kan. A. 529, 58 P 568. 


{a] Mutuality of mistake is want- 
ing where no agreement is shown. 
Haddon v. Neighbarger, 9 Kan. A. 529, 
58 P 568. 


[53 C. J.—49] 


It has been said that where there is no 


!leum Co., 
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an agreement,°? 
a valid agree- 
of its terms.®°° 


[§ 


when re- 


injury.*! 
Inasmuch Jury 


[§ 33] G. Prior Adjudication. 
or adjudication of matters between the parties is 
discussed in another section.°? 


[§ 34] H. Specific 
The broad ground on which a court will reform an 
instrument is that it does not accurately set forth 
the terms of the prior agreement which it was sup- 
posed to express.°? 


[53 C.J.] 925 


prior oral agreement and one party fraudulently 
states the contents of an instrument which is ex- 
ecuted as the agreement between the parties, it may 
be reformed so as to conform to the false statement 


32] F. Showing of Injury. The right to ref- 
ormation does not depend upon a showing of actual 


The effeet of pri- 


Grounds—1. General Rule. 


It must appear that the instru- 


ment did not represent the agreement of the parties at 


52. 
Seoul. 

53. U. S.—Sun Co. v. Vinton Petro- 
248 Fed. 623, 160 CCA 523 
[certiorari den 247 U. S. 514 mem, 38 
SCt 580 mem, 62 L. ed. 1244 mem]. 


Ala.—Keith v. Woodruff, 136 Ala. 
443, 34 S 911. 


Alaska.—Grigsby  v. 
Alaska 457. 


Ky.—Kentucky Title Co. 
219 Ky. 256, 292 SW 817. 


Minn.——Fritz v. Fritz, 94 Minn. 264, 
102 NW 705. 


N. Y.—Geiger Watch Case Corp. 
v. Fidelity, etce., Co., 120 Mise. 441, 
199 NYS 555. 


Wis.—Grant Marble Co. v. Abbott, 
142 Wis. 279, 124 NW 264; Moehlen: 
pah v. Mayhew, 138 Wis. 561, 119 
NW 826; Auer v. Mathews, 129 Wis. 
143, 108 NW 45; Petesch v. Hambach, 
48 Wis. 448, 4 NW 565. 


[a] In every case it must appear 
that the precise terms of the contract 
had been agreed upon. Grigsby v. 
Dickinson, 7 Alaska 457. 


[b] Definite agreement must be 
shown. Auer vy. Mathews, 129 Wis. 
143, 108 NW 45. See supra § 17. 


54. Geiger Watch Case Corp. v 
Fidelity, etc., Co., 120 Misc. 441, 199 
NYS 555; Moehlenpah v. Mayhew, 138 
Wis. 561, 119 NW 826. 


[a] There must be shown an en- 
forceable contract of the tenor and 
terms sought to be established by the 
suit for reformation. Moehlenpah v. 
Mayhew, 138 Wis. 561, 119 NW 826. 


55. Washington State Realty Co. 
v. Saad, 134 Wash. 530, 236 P 85. 


56. Alaska.—Grigsby v. Dickinson, 
7 Alaska 457. 

Ark.—Cherry vy. Brizzolara, 89 Ark. 
309, 116 SW 668, 21 LRANS 508. 


Ind.—Citizens’ Nat. Bank v. Judy, 
146 Ind. 322, 438 NE 259 ; Phenix Ins. 
ore v. Rogers, 11 Ind. A. 72, 38 NE 


Iowa.—Bowman y. Besley, 122 Iowa 
42, 97 NW 60. 


Copeland v. Keller, (Ala.) 129 


Dickinson, 7 


v. Hail, 


Ky.—Kentucky Title Co. v. Hail, 
219 Ky. 256, 292 SW_ 817. 

Md.—Hesson y. Hesson, 121 Md. 
626, 89 A 107. 

Minn.—Mahoney Vv. Minnesota 


Farmers’ Mut. Ins. Co., 136 Minn. 34, 


161 NW 217. 


Mont.—American Min. Co. v. Basin, 
etc., Co., 39 Mont. 476, 104 P 525, 24 
LRANS 305. 


N. J.—Ordway v. Chace, 57 N. J. 
Eq. 478, 42 A 149. 


the time it was executed.°* 


If the instrument states 


N. Y.—Stolitzky v. Linscheid, 150 
App. Div. 253, 134 NYS 805; Greene 
v. Smith, 13 App. Div. 459, 43 NYS 610 
fadipi6 ORNS OYerb3's50 oo aN a One 


S. D.—Gould v. Nolen, 51 S. D. 472, 
214 NW 853. 
Can.—The Ship M. F. Whalen vy. 


Pointe Arme Quarries, Ltd., 63 Can. 
Ss. C. 109, 68 DomLR 545: 
57. McNeill v. Haines, 17 Ont. 479. 
58. U. S.—First Nat. Bank vy. 
Ocean Ace., ete., Corp., 294 Fed. 91. 


Ala.—Keith v. Woodruff, 136 Ala. 
443, 34 S 911; Alexander v. Caldwell, 
55 Ala. 517. 


Md.—Hesson v. 121 Md. 


626, 89 A 107. 


Mont.—Comerford v. U. S. Fidelity, 
etc., Co., 58 Mont. 243, 196 P 984. 


N. Y¥.—Jackson vy. Andrews, 59 N. 
Y. 244. 


Vt.—Powers Vv. 


Hesson, 


Caledonia County 


Grea ar, School, 93 Vt. 220, 106 UA: 
[a] Illustration.—Where a mort- 


gage purports to convey eight hun- 
dred acres, but by a misdescription of 
government numbers conveys three 
hundred and twenty. acres to which 
the mortgagor had and claimed no 
title, it is uncertain what lands were 
intended to» be conveyed’ instead of 
those described by mistake, and ref- 
ormation was properly refused. 
Alexander vy. Caldwell, 55 Ala. 517. 


59. Williams v. Houston, 57 N. 
Cee 


60. 
Bank, 


61. Siem v. Cooper, 79 Cal. 
250 pes LALO 
ete., Land, 
13 P3445 


62. See infra § 103. 


63. Barnes v. Peterson, 136 Ga. 264, 
71 SE 163; Heard v. Nancolas, 187 
Iowa 1045, 175 NW 138; Jumper v. 
Queen Mab Lumber Co., 115 S. C. 452, 
106 SE 478. 


[a] Basic principle upon which 
reformation of a written instrument 
is allowed is that the writing does 
not express the prior oral agreement 
upon which it is founded. Heard v. 
Nancolas, 187 Iowa 1045, 175 NW 138. 


[b] Proper inquiry is: Does the 
instrument contain the true agree- 
ment of the parties. Barnes y. Pe- 
terson, 136 Ga. 264, 71 SE 163. 


64. Schweickhardt v. Chessen, 329 
Ill. 687, 161 NE 118. 


Strickel v. Brownfield State 
(Tex, Civ. A.) 250 SW 258. 


y A. 748, 
Lillis v. Silver Creek, 
ete: 2 (Col. 2ilky Caley AL eae 
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accurately the agreement which the parties made, 
but if it fails to em- 
body the actual agreement ‘made; or transaction de- 
termined upon by the parties thereto, and the case 
is made out by proper proof, reformation is the 
It has been said that relief will 
be granted without regard to the cause of the failure 
to express the contract as actually made, whether 
due to fraud, mistake in the use of the language, or 
any other thing which prevented the expression of 


reformation cannot be had;°* 


proper remedy:®® 


the true intention of the parties.°* 


be reformed so as to include land not owned by the 


grantor.®§ 
[§ 35] 2. Ignorance, 


65. Colo.—Edwards vy. Varnum, 72 
Colo. 187, 210 P 321. 


Ill—Lake Shore, ete., R. Co. v. 
Richards, 126 Ill. 448, 18 NE 794. 


Iowa.—Crooke y. Nelson, 195 Iowa 
681, 191 NW 122;- Harm’ v. Voss, 
82 NW 753. 

N. H.—Bradford v. Bradford, 54 N. 
H. 463. 


Tenn.—Pittsburg Lumber 
Shell, 136 Tenn. 466, 189 SW 879. 


[a] Illustration.—Vendor held not 
entitled to reformation of a contract 
to convey land subject only to two 
mortgages, on the ground that, by 
mutual mistake, the due date of the 
first mortgage was stated as March 
1, 1926, instead of March 1, 1922, and 
that of the second as March 1, 1924, 
imstead of March 1, 1925, where the 
evidence showed that he promised, 
but failed, to‘'secure a renewal or ex- 
tension of the first mortgage, and that 
the due date thereof as written in the 
contract was in accordance with the 
time fixed by the parties, and there 
was nothing in the record to show that 
the second mortgagee was ready or 
willing to release her mortgage tem- 
porarily, as provided in the contract 
between her and vendor’s vendor, so 
as to enable vendor to secure either 
an extension of the first mortgage or 
a new loan maturing March 1, 1926. 
Crooke v. Nelson, 195 Iowa 681, 191 
NW 122. 


66. U. S.—Carrell v. 
136 Fed. 661. 

Ark.—Tillar v. 
96 SW 381. 


Cal.—F. P. arch Co. v. Peterson, 
164 Cal. 44, 127 P 163. 


D. C.—Sanders v. Monroe, 
1537 Re 270 Bee 
Taylor, 35 App: 569. 


Ga.—Wyche v. Greene, 16 Ga. 49. 


Tll.—Schweickhardt v. Chessen, 329 
Ill. 6387, 161 NE 118; Silurian Oil Co. 
v. Neal, 277 Ill. 45, 115 NE 114; School 
Inspectors Vv. Tyne, 135 Ill. A. yy fe be 


lowa.—Heard vy. Nancolas, 187 Iowa 
1045, 175 NW 13. 


Ky.— -Lindenberger v. Rowland, 158 
Ky. 760, 166 SW 242; Whitt v. Whitt, 
145 Ky. 367, 140 SW 570; Pickett v. 
Taylor, 96 S PIT ZO yay) 209: 

Md.—Godwin v. Da Conturbia, 115 
Md. 488, 80 A 1016; Cohen v. Num- 
sen, 104 Md. 676, 65 A 432. 

Minn.—Nelson v. Vassenden, 115 
Minn. 1, 131 NW 794, 1 LRANS 1167. 

Mo.—Moran Bolt, ete., Mfg. Co. v. 
Sty Lonisms@ar .Co:,) 210i Mo. 875, 209 
SW 47. 

N. J.—Louis Sterns Sons, Ince. 
Connolly, 95 N. J. Eq. 356, 123 °A 153, 

N. Y.—Salomon y. North British, 


LOL nie 


McMurray, 


Wilson, 79 Ark. 256, 


56 App. 
Cunningham v. 


Negligence, 
lessness, ignorance, negligence, or forgetfulness in 
ieeindelves: are not grounds for reterntnon 70 


[§ 36] 38. Ambiguity and Uncertainty. Mere T$ 


REFORMATION OF INSTRUMENTS 


A deed will not 
granted. 


[§ 37] 4. Failure To Read.7* 
to read an instrument which does not express the 
agreement he thought it did is not a ground entitling 
him to the reformation thereof.7° 


38] 5. Intentional Variation from Contract. 


Etc.°® Care- 


etc., Ins. Co., 215 N. Y. 214, 109 NE 
121, LRA1917C 106; Schultz v. Busen- 
dorf, 117 Misc. 405, 191 NYS 629. 


N. C.—Freeman v. Croom, 172 N. 
C.-524, 90 SE 523. 


Okl.—Cantrell v. O’Neill, 109 Okl. 
PASS C Pasisy | TRARY 
Tex.—Laufer v. Moppins, 44 Tex. 


Civ. A. 472, 99 SW 109. 


Wash.—Codd v. Langley, 75 Wash. 
45, 1385 P 467. 


W. Va.—lIsner v. Nydegger, 63 W. 
Va. 677; 60 SH 1793. 


Eng.—Wilkinson v. Nelson, 7 Jur. 
N. S. 480; Worsley v. Granville, 2 
Ves. 333, 28 Reprint 214. 


tee S.—Lawson y. Jones, 40 N. S. 
[a] Rule applies (1) where the 


written instrument sets forth the cor- 
rect terms of the verbal agreement, 
but fails to indicate clearly the real 
intent of the parties. Louis Sterns 
Sons, Ine. v. Connolly, 95 N. J. Eq. 
356, 123 A 158. (2) Even though the 
parties used the exact language they 
intendéd. ‘to- uses’ KF... BP.’ Cutting Co. 
v. Peterson, 164 Cal. 44, 127 P 163. 


[b] Illustrations.—(1) A deed of 
land to a trustee for the sole and 
separate use of a married woman is 
properly reformed, so as to show an 
express conveyance of the fee to the 
beneficiary, where the deed by mis- 
take conveyed only a life estate. Cun- 
ningham v. Taylor)/35. App. «¢(D, Ca 
569. (2) Where the instrument as 
reduced to writing omits or contains 
terms or stipulations contrary to the 
common intention of the parties, it 
will be corrected to conform to their 


real intent. Cantrell v. O'Neill, 109 
OKI. 238, 235 P 232. 
67. Wyche v. Greene, 16 Ga. 49; 


Wormer v. Gilchrist, (Iowa) 230 NW 


856; Costello v. Stokely Grain Co., 
193 Iowa 2038, 186 NW 842; Coleman 
v. Coleman, 1538 Iowa 543, 133 NW 


755; Stafford v. Fetters, 55 Iowa 484, 
8 NW 322. 


68. Jahnke v. Seydel, 178 Iowa 363, 
159 NW 986. 


[a] Rule applies even though the 
grantor, in making the sale, pointed 
it out as included in the land sold. 
Jahnke vy. Seydel, 178 Iowa 3638, 159 
NW 986. 


fees As defense see infra §§ 109~ 
114. 

70. Moore v. Graves, 97 Iowa 4, 65 
NW 1008; Curtis v. Albee, 167 N. Y. 
360, 60 NE 660; Friend v. Osborn, 8 
OhS&CP 697, 37 CincLBul 195; In- 
surance Co. of North America y. 


Union Canal Co., Brightly 48, 2 Pa 
LJ 
71. Bernheim v. Talbot, 54 Or. 30, 


ambiguity is not a ground for reformation."? 
only necessary that the instrument substantially 
speaks the intention and adequately expresses the 
agreement of the parties;‘? 
used are so indefinite and uncertain that their mean- 
ing or sense cannot be established by oral testimony, 
the parties can have the writing reformed so as 
to show the real agreement entered into,7? or if 
the written instrument set forth the correct terms of 
the verbal agreement, but failed to indicate clearly 
the real intent of the parties,’* reformation may be 


[§§ 34-38 


It is 


but where the words 


Failure of a party 


100 P 1107; Pedelty v. Wisconsin 
Zine Co., 148 Wis. 245, 134 NW 356. 
[a] Ambiguity arising out of a 
mortgagor’s misconception that a 
quarter section line and the division 
line between the north ‘half and the 
south half of a donation land claim 
were identical is not ground for cor- 
recting the description, when the lan- 
guage clearly shows that the mortga- 
gor intended to and did convey to the 
established division line, even though 
the north and south lines of the claim 
approximately correspond with the 
lines of the sections. Bernheim v. 
Talbot, 54 Or. 30, 100 P 1107. 


72. Ala.—Robertson v. Walker, 51 
Ala. 484, 


Conn.—Thompsonville Scale Mfg. 
Co. v. Osgood, 26 Conn. 16. 


Iowa.—Chicago Title, ete., Co. 
Smyth, 94 Iowa 401, 62 NW 792. 


Ky.—Creekmore vy. Bryant, 158 Ky. 
166, 164 SW 337. 


Md.—McEldery v. Shipley, 
25, 56) Amb 703% 


N. Y.—Fuller v. 


¥V. 


2 Md. 


Schrenk, 58 App. 
Ding 222. 68m Ns Wis Srateel Gren. a ye 
671 mem, 64 NE 1126 mem]. 


See Nathan v. Brown, 197 Ill. 
533 

[a] Deed.—Failure of boundary in 
deed to correspond with that de- 
scribed in title bond is not ground for 
reformation, where under the title 
bond the land was to be surveyed and 
paid for at a specified price per acre, 
and the deed was made to correspond 
with the survey. Creekmore_ vy. 
Bryant, 158 Ky. 166, 164 SW 387. 


73. Korte v. O’Neill, 34 S. D. 241, 
148 NW 12. 


74 Louis Stern Sons, Ine. v. Con- 
nolly,; 95 N. Jv Ha. 356, 128 A158. 


A. 


75. As defense see infra § 113. 

76. U. S.—Kearns-Gorsuch Bottle 
Co. v. Hart-Ford- Fairmont Con 2B 
(2d) 318. 

Ga.—Paris v. Treadaway, 166 Ga. 


mas 142 SE 693 


AME ya COE v. Ballou, 201 Iowa 
468, 205 NW 746. 


N. Y.--Vail v. pate Op 51 Hun 
468, 4 NYS 322 [aff 1 NYS 248]. 


Pa.—Okes vy. Insurance Co., 2 Pa. 
Dist. 747. 


[a] As mistake.—Failure to read 
an instrument may be a mistake in 
fact, but it is bad in law. Kearns- 
Gorsuch Bottle Co. v. Hart-Ford-Fair- 
mont Cot” 1. Bia(d)esise 


[b] Failure to examine deed by 
old, uneducated person is not ground 
for reformation. Paris v. Treadaway, 
166 Ga. 138, 142 SE 693. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


4 ieee 


be — 


§§ 38-41] 


If the nature and contents of the instrument are 
fully comprehended by both parties at the time of 
its execution it cannot be reformed.*? 
oral agreement or other matter is purposely left out 
of the instrument it will not be reformed.78 


[§ 39] 6. Reliance upon Contemporaneous Prom- 
When there is no fraud or mistake in the 
preparation of an instrument,’® and it appears that 
the party signing understood its language and pur- 
port, it cannot be reformed on the faith of a con- 
temporaneous oral promise which was not kept.§? 
However, it has been held that if a party objects to 
a writing on the ground that a stipulation is omitted 
or a condition inserted that should not be, or be- 
cause it does not conform to the agreement, and the 
other party makes a verbal agreement and assures 
him that the matter in controversy will be arranged 


ise, Etc. 


77. Whittemore vy. Farrington, 76 


N. Y. 452 [aff 12 Hun 349]. See also 
infra § 110. : ; 
oer Ala.—Betts v. Gunn, 31 Ala. 


Del.—Ballas v. Harrington First 
Nat. Bank, 15 Del. Ch. 140, 132 A 688. 

Ga.—R. O. Campbell Coal Co. v. 
Baker, 142 Ga. 434, 83 SE 105. 

Iowa.—Graves vy. Greenfiel, 
Iowa 696, 698, 195 NW 252. 
{' Minn.—Cary y. Satterlee, 166 Minn. 
507, 208 NW 408. 

N. J.—Birch v. Baker, 81 N. J. Eq. 
264, 86 A 932 

N. ye Nain: Heights Realty Co. 
ae tere 182 App. Div. 736, 169 NYS 


196 


Or.—Hagman v. Webber, 
350, 243 P 91, 244 P 83 


“Wquity will not Steen a contract 
when all of the parties acted with 
full knowledge of an omission before 
signing.” Graves v. Greenfiel, supra. 


[a] Rule applies to failure to at- 
tach seal. Ballas v. Harrington First 
Nat. Bank, 15 Del. Ch. 140, 132 A 688. 


[b] Tllustrations.—(1) Failure to 
insert clause which would relieve de- 
fendant from obligation to purchase 
will not be granted where such clause 
was left out under the belief that a 
cancellation clause in the agreement 
afforded sufficient protection. Albany 
Heights Realty Co. v. Vogt, 182 App. 
Div. 736, 169. NYS 1049. (2) Where 
by consent of both parties the words 
“more or less’’ were intentionally 
omitted from a deed of an executrix, 
the deed could not be reformed on the 
theory of mistake. R. O. Campbell 
Coal Co. v. Baker, 142 Ga. 434, 83 SE 
105: (3) Written conditional sales 
contract which left out oral agree- 
ment so that defendant could use it 
as security at bank will not be re- 
formed. Cary v. Satterlee, 166 Minn. 
507, 208 NW 408. 


Omission of agreement through 
mistake of law see infra § 56 

79. See infra §§ 59-68. 

so. U. S.—Great Western Mfg. Co. 
vy. Adams, 176 Fed. 325, 99 CCA 615; 
Olmstead v. Michels, 36 Fed. 455, 1 
LRA 840 [aff 157 iS SLT as SCE 
580, 39 L. ed. 671]. 

Cal.—Kepner v. John M. C. 
Co., 26 Cal. A. 696, 148 P 231. 

Ga.—Ligon v. Rogers, 12 Ga. 281. 

Tll.— Smith v. Rust, 112 Ill. A. 84. 

Iowa.—Brintnall v. Briggs, 87 Iowa 
538, 54 NW 531; Baldwin v. State 
ims CO... G0 Towa 497, 15 NW 300; 
Butcher v. Buchanan, i7 Iowa 81. 

Ky.—H. C. Whitmer Co. v. Jordan, 
230 Ky. 710, 20 SW (2d) 714; Rodgers 
v. Rodgers, 206 Ky. 515, 267 SW 1083; 
Pickrell, etce., Co. v. Bollinger- Bab- 
bage Co., 204 Ky. 314, 264 SW 737; 


PI eOr, 


Marble 
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Thus if an {§ 40] 


time. ®? 


Pickrell, ete., Co. v. Castleman Blake- 


more Co., 174 Ky. 1, 191 SW 680. 
i MARES ange v. Spurr, 8 Allen 
12. 


Mich.—Martin v. Hamlin, 18 Mich. 
354, 100 AmD 181. 


Minn.—American Fruit Product Co. 
v. Barrett, 113 Minn. 22, 128 NW 1009. 


Mont.—Sanford v. Gates, 21 Mont. 
nie 53 P 749. 


J.—Harkavy v. Dreamland "aris 
Go “98 N. J. Eq. 59, 130 A 839; Birch 
Vv. Baker, GuhiNig die dae GAGs 86 A 932. 


N. Y.—Wilson v. Deen, 74 N. Y. 531. 

Tex.—May v. Cearley, (Civ. A.) 138 
SW 165 [quot Cyc]. 

Va.—White v. Hall, 113 Va. 427, 74 
SE 212 [cit Cyc]. 

Wis.—Brosnihan v. Brosnihan, 180 
Wis. 360, 193 NW 74 [quot Cyc]; 
Florsheim v. Reinberger, 173 Wis. 150, 
179 NW 7938; Braun v. Wisconsin 
Poetonine Cos 245, 66 NW 


[a] Rule applied: @)i Doevorall 
agreement not to use property for 
public resort purposes which restric- 
tion it was agreed was not to be in- 
serted in the deed. Florsheim v. 
Reinberger, 173 Wis. 150, 179 NW 793. 
(2) Oral agreement that mortgages 
were to be in form different than con- 
tract to purchase land called for. 
Reich v. Muss, 132 Misc. 699, 230 NYS 
150. (3) To oral promise by lessor 
to add another story to the premises 
rented. Kepner v. John M. C. Marble 
Gos. 26> CaleeA’ 569652143. P23 The (4) 
To verbal assurance of the agent of 
the other contracting party that the 
contract will not be enforced as writ- 
ten. Great Western Mfg. Co. v. 
Adams, 176 Fed. 325, 99 CCA 615; 
American Fruit Product Co. v. Bar- 
rett, 1138 Minn, 22, 128 NW 1009. (5) 
Where complainants were induced to 
execute an absolute deed of certain 
land by defendant’s oral promise to 
execute a written contract to recon- 
vey the land to complainants on the 
termination of the use for which de- 
fendant purchased the land. May v. 
Cearley, (Tex. Civ. A.) 1388 SW 165. 
(6) Where purchaser signed written 
contract with knowledge of clause 
making sale subject to approval of 
French government, in reliance on 
vendor’s fraudulent vepresentations 
made at time of sale that approval 
would be obtained or waived, and that 
such approval was not of the essence 
of the contract. Charles Albert Co. 
v. Newton Creek Realty Corp., 211 
App. Div. 1, 206 NYS 670. 


[b] Departure from the terms of 
a contract in that certain stipulations 
were not included, with no other as- 
surance than that of the agent of 
the other party that the essential re- 
quirements would be fulfilled, will de- 
feat an action to reform so as to in- 
clude those stipulations. Campau v. 


92 Wis. 


[§ 41] b. General Rule. 
will be given only when a mistake has been made 
and the instrument, because of such mistake, does 
not express the true intent of both parties.** 
instrument is executed in conformity with the agree- 
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to carry out their prior and present understanding 
of the contract, he will be entitled to relief.*? 


7. Mistake—a. 
within the meaning of equity, and as the occasion of © 
jurisdiction, is an erroneous mental condition, con- 
ception, or conviction, induced, by ignorance, misap- 
prehension, or misunderstanding of the truth, but 
without negligence, and resulting in some act or 
omission done or suffered erroneously by one or both 
of the parties to a transaction, but without its er- 
roneous character being intended or known at the 


Definition. Mistake, 


Relief by reformation 


If the 


National Film Co., 159 Mich. 169, 123 
NW 606; Meade v. Norfolk, ete., R. 
CO,-789 Vai n296. 15 -SH. 49% -foll 
Shenandoah Valley R. Co. v. Dunlop, 
86 Va. 346, 10 SE 239]. Compare 
Martin v. New York, etc., R. Co., 36 
N. J. Eq. 109 (where agreement to 
build and maintain fences, stricken 
from the deed by plaintiff’s attorney 
in reliance on verbal assurance of 
other party, was enforced, but verbal 
agreement to give life pass over road, 
never incorporated in deed, was not 
enforced). 


[c] Contract made on faith in the 
other party.—(1) Where the party 
executing the instrument knew that 
it did not express the contract that 
he intended to make, but chose to rely 
on the mere conjecture of his. own 
that the other party would not re- 
quire performance as set forth in the 
writing, there was no ground to re- 
form. Bonds v. Bonds, 102 Ga. 163, 
29 SE 218. (2) If a party consents 
to the omission of a portion of the 
agreement from the instrument, he 
relying on the other party to execute 
the agreement instead of having it in- 
corporated in the written instrument, 
there can be no reformation. Ligon 
v. Rogers, 12 Ga. 281; Andrew v. 
Spurr, 8 Allen (Mass.) 412. 


[d] Oral promise to perform parts 
of contract which plaintiff was in- 
duced to omit from the writing does 
not constitute fraud so as to author- 
ize reformation. Pickrell, etc., Co. v. 


Castleman Blakemore Co., 174 Ky. 1, 
191 SW 680. . 
81. Meacham Contracting Co. v. 


Hopkinsville, 164 Ky. 703, 176 SW 1 ng 
Coger v. M’Gee, 2 Bibb (Ky.) 321, 324, 
5 AmD 610 


“For a parey either to produce a 
mistake, or prevent it from being rec- 
tified, under the declaration that ‘he 
would observe the understanding of 
the parties as verbally expressed and 
requested to be inserted in the writ- 
ing, and afterwards attempt an ad- 
vantage from its omission in the writ- 
ing, is fraudulent.’’ Cogers v. M’Gee, 


supra, 
_[a] Rule does not apply where ac- 
tion is against a municipality. 


Meacham Contracting Co. v. Hopkins- 
ville, 164 Ky. 703, 176 SW 187. 

82. 2 Pomeroy Eq. (3d ed.) § 839 
[quot Jones v. Jones, 150 Tenn. 554, 
266 SW 110]. See also Equity §§ 
62-69; Mistake 40 C. J. § 1226. 

[a] “Accident” differs from mis- 
take in that it is an unexpected oc- 
currence external to the party affected 
thereby. Jones v. Jones, 150 Tenn. 
554, 266 SW 110. 

“Accident” see 1 C. J. p 390. 

, “Mistake” see 40 C. J. p 1222. 


Mistakes justifying reformation see 


aa 


-infra §§ 59-68 


83. Crawford yv. Willcughby, 192 
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ment, then there is no mistake.*4 


[§ 42] ce. Subject Matter of Mistake. 
justifying the reformation of an instrument by a 
court of equity®® must have been made in drawing 
the instrument and not in making the contract out 
of which it grew,*® that is, it must occur in reducing 
to writing the contract upon which the parties had 
It may occur either in the formal state- 
ment of the agreement in the instrument, or in some 
matter causing the statement to be made, or to which 
it is to be applied;’* but in all cases it must relate 
to something within the contemplation of the parties 
in making their contract, to something 
but not written out as agreed upon, and therefore not 
covered, but mtended to be covered, by the written 
Error in making a bargain or failure 
to realize as much as was anticipated is beyond the 


agreed.** 


instrument.*? 


N. C. 269, 134 SH 494, 


84. Doniphan, ete, R. Co. v. Mis- 
Sour, ete, oR. Co; 104 Ark. 475, 149 
SW 60. 


What mistakes justify reformation 
see infra §§ 59-68. 

85. See supra § 2. 

86. Robinson v. Korns, 
663, 157 SW 790. 

[a] Both parties must agree as to 
what the instrument shall contain. 
Robinson jv. Korns, 250 Mo. 6638, 157 
SW 790. 


250 Mo. 


87. Grigsby v. Dickinson, 7 Alaska 
457; Wilhite v. Wilhite, 284 Mo. 387, 
224 SW 448; Curtis v. Albee, 167 N. 


Y. 360, 60 NE 660. 

[a] Mistake must relate to some- 
thing agreed upon but not written out 
as agreed upon. Curtis v. Albee, 167 
N. yy 360, 60 NE 660. 

88. American Potato Co. v. Jea- 
nette Bros. Co., 174 N. C. 236, 93 SE 
W9id- 

89. Alaska.—Grigsby v. Dickinson, 
7 Alaska 457. 

Conn.—DeKay v..Shorehaven Real- 
ty Co., 104 Conn; 36, 132 A. 533. 


Ill.—Queen Ins. Co. v. John Spry 
Lumber Co., 138 Ill. A. 620. 
- Jowa.—Hausbrandt v. Hofler, 
Iowa 103, 90 NW 494. 
Mich.—Lyons y. Chafey, 219 Mich. 
493, 189 NW 86. 
Mo.—Tesson v. Atlantic Mut. 
Co., 40 Mo. 33, 98 AmD 293. 


Nebr.—Shelby v. Creighton, 2 Nebr. 
(Unoff.) 264, 267, 96 NW 382. 
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Ins. 


N. J.—Ackerman vy. Begrisch, (Ch.) 
50 A 673. 
N. Y.—Curtis v. Albee, 167 N. Y. 


360, 60 NE 660; Kilmer v. Smith, 77 
N. Y. 226, 33 AmR 613; Jackson v. An- 
drews, 59 N. Y. 244; Garvey v. New 
York Bldg. Loan Banking Co., 57 App. 
Dive 93, 63 INVS7317, 


N. C.—American Potato Co, vy. Jean- 
ette Bros. Co., 174 N. C. 236, 93 SH 795. 
eg comedy v. Umbaugh, Wright 
3 


Okl.—Frost v. Reagon, 32 Okl. 849, 
124 P 13. 
Pa.—Radnor Bldg., etc., Assoc. v. 


Scott, 277 Pa. 56, 120 A 804. 


Tenn.—Pittsburg Lumber Co. 
Shell, 136 Tenn. 466, 189 SW 879. 


Va.—Charles v. McClanahan, 
Va. 682, 108 SE 858. 


Wis.—De Voin v. De Voin, 76 Wis. 
66, 44 NW 839. 

[a] Parol negotiations.—An at- 
tempt to supersede a written agree- 
ment with the parol negotiations 
which preceded and induced it cannot 
succeed under the form of a suit in 
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reach of chancery.®° 
matter of the contract there is no ground for ref- 
So if the mistake is not in the contract 
or in the writing embodying the contract, but is of 
an extrinsic fact which would probably have- caused 
the parties to make a different contract, reforma- 
tion will not be allowed.°? 


A mistake : 
ormation.®! 


tity of property 


agreed upon, 


equity to reform the contract. Queen 


Ins. Co. v. John Spry Lumber Co., 138 
Ill. A. 620. 
90. Ackerman v. Begrisch, (N. J. 


Ch.) 50 A 673; Kennedy v. Umbaugh, 
Wright (Oh.) 327. 

' [a] No remedy for “hard bargain” 
caused by omission.—Reformation 
was refused a complainant who 
sought to have a mortgage cover one 
hundred and twenty-five lots whereas 
it only covered eighty-six, as the 
mortgage was a deed and defeasance, 
and the time for redemption had 
passed, so that the transaction was a 
“hard bargain.” Ackerman v. Beg- 
mischyvGNwedt, Obs) co 0jeA e632 


91. De Voin v. De Voin, 76 Wis. 66, 
44 NW 8389. 


[a] Mistake in subject matter, not 
in terms.—VWhere one agrees to pur- 
chase the interest of his copartner in 
a firm, and to pay the liabilities of the 
firm, a mistake in the firm assets and 
liabilities, whether mutual or not, be- 
ing in the subject matter and not in 
the terms of the contract, is not a 
ground for reformation. De Voin v. 
De Voin, 76 Wis. 66, 44 NW 839. 


92. Mich.—Lyons v. Chafey, 219 
Mich. 493, 189 NW 86. 
ey Ne 


YY. 563, 108 NEY 80; Leary Vv. Gell er, 
169 App. Div. 232, 154 NYS 507; West- 
inghouse v. Remington Salt Co., 116 
App. Dive, L238, 911 101 NYS 303 fart 
TSO UN YG ols, SL NE T66u) 

Okl.—Frost v. Reagon, 32 Okl. 849, 
LPAEE IE? kein 

Tenn.—Pittsburg Lumber Co. v. 
Shell, 136 Tenn. 466, 189 SW _ 879; 
Webster v. Stark, 10 Lea 406. 


Va.—Charles v. McClanahan, 130 
Va. 682, 108 SE 858. 
See Mighill v. Rowley, 224 Mass. 


586, 113 NE 569 (because the commit- 
tee of a burial ground corporation, 
when deeding the ground to a town, 
thought that a valid dedication of one 
lot for a soldiers’ monument had been 
made, and therefore did not deal with 
the matter in the deed, was not 
ground for reformation of the deed, 
especially in an action by one not par- 
ty to the deed). 


[a] Rule applied: (1) To an as- 
signment and release of all interests 
of the heir in securities which the 
widow, who honestly believed it, in- 
formed him her deceased husband had 
given her, will not be reformed on the 
ground of mistake, though the gift 
had not been completely consummat- 
ed. Leary v. Geller, 169 App. Div. 
232, 154 NYS 507, 15 Mills Surr. 435. 
(2) To ignorance of both parties in 
making a contract for a mechanical 
stoker that the coal supplied by a 
company at a place and vicinity did 


[§§ 41-43 


If the mistake is in the subject 


A mistake as to the iden- 
conveyed or leased is not a ground 


for reformation;®® nor is a mistake as to the iden- 
tity of property sold made in an administrator’s 
petition for the sale thereof and carried through 
the proceedings to the deed,?* nor a mistake as to 
the facilities afforded to a tract of land, having re- 
gard to the purpose for which it was to be used.?® 
[§ 43] d. Materiality of Mistake. 
reformation the mistake must be material,®® affect- 
ing substantially the rights and obligations of the 


To authorize 


not answer the description stated in 
the contract. Westinghouse vy. Rem- 
ington Salt Co., 116 App. Div. 123, 911 
mem, 101 NYS 303, 1149 mem [aff 189 
N.Y. 155982 (NE -7.6642) 103)! Lo anis- 
take of one owning the fee of part of 
a street in supposing that, to con- 
struct a tunnel under it, he needed 
permit for the entire width, his con- 
tract to pay for the permit will not 
be reformed as to amount of payment. 
New York v. Matthews, 213 N. Y. 
563,108 NE 80. (4) Where a company 
conveying land by a survey and by a 
description conforming thereto, as in- 
tended, mistook the name of one of 
the natural boundaries of the land, 
but not in the identity of the land con- 
veyed. Pittsburg Lumber Co. v. Shell, 
136 Tenn. 466, 189 SW 879. (5) Where 
a grantor reserved one-half the min- 
erals under the mistaken belief that 
he owned one-half only, the reserva- 
tion aS made representing the agree- 
ment of the parties. Charles v. Mc- 
Clanahan, 130 Va. 682, 108 SE 858. 
(6) Where a purchaser mistook the 
lot upon which a mill was located. 
Webster v. Stark, 10 Lea (Tenn.) 406. 
(7) Where it was the intention of 
both parties that the vendor should 
convey to an adjoining owner a cer- 
tain number of feet of his lot, the 
mere fact that there was a mutual 
mistake as to the location of the 
boundary line did not entitle the pur- 
chaser to a reformation of the con- 
tract, so as to entitle him to a greater 
number of feet of the vendor’s lot 
than was specified by the contract. 
Lyons v. Chafey, 219 Mich. 493, 189 
NW 86. 

93. Lane vy. Neifert, 240 Mich. 475, 
215 NW 302; Occidental Bldg., etc., 
Assoc. v. McGrew, 86 Nebr. 694, 126 
NW 382: Radnor Bldg., ete., Assoc. v. 
Scott, 277 Pa. 56, 120 A 804. 


[a] Reason for rule.—There has 
been no meeting of the minds by the 
parties. Radnor Bldg., etc., Assoc. v. 
Scott, 277 Pa. 56, 120 A’ 804. 


94. Ward v. Brewer, 19 Ill. 
AmD 596. 


95. De Kay v. Shorehaven 
Co., 104 Conn. 36, 132 A533. 


[a] Example.—Access by proper 
road to tract on which garage was to 
be erected. De Kay v. Shorehaven 
Realty Co., 104 Conn. 36, 132 A 533. 


96. Cal.—Schirmer v. Union Brew- 
ing, etc., Co., 26 Cal. A. 169, 146 P 194. 

Ind.—King v. Hdward Thompson 
Co., 56 Ind. A. 274, 104 NE 106. 


Ky.—Daniel Boone Coal wiCommaeve 
Crawford, 203 Ky. 666, 262 SW 1097; 
oP Ww Dubois, 150 Ky. 92, 149 SW 
13 

Mont.—Ogg v. Herman, 71 Mont. 10, 
227 P 476; American Min. Co. v. Bas- 
IN eLey, Min. Co., 39 Mont. 476, 104 P 


291, 68 


Realty 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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parties ;°° it must go to the essence of the object in 
view and not be merely incidental,®* and must have 
controlled the conduct of the complainant so that 
but for the mistake he would not have made the ob- 
ligation from which he seeks to be relieved.®? A mis- 
take is material when it has secured a result eae 
essentially the interests of either party. 


[§ 44] e. Time of Mistake. The mistake must 
have been as to the intention of the parties at the 
time the instrument was executed, and not as affect- 
ed or developed by subsequent events or by the 
consequences resulting from the instrument as 
executed, in order to justify reformation on the 
ground of mistake. However, the mistake is not 
confined to mistake with reference to a past event 
or to the present existence of some fact or thing,’ 
but relief may be granted where the parties expect 
a future event to occur and describe the subject 
matter by words which make the intent clear if the 
event occurs as expected, but which defeat the real 
intent if the event does not happen precisely in the 
manner expected.* Where a deed or conveyance 
is involved, the mistake may relate to the time of 
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the agreement, and not merely to the time of carrying 
it into effect.° 


[§ 45] f. Obviousness of Mistake. . The mistake 
must be such that the party could not by reasonable 
diligence have obtained knowledge thereof when put 
on inquiry.® 

[§ 46] g. Effect of Admission of Mistake. Where 
all the parties seek reformation,’ or if defendant, 
admits the mistake,* it is properly granted. 

[§ 47] h. Mistake of Fact or Law—(1) In Gen- 
eral. The rule is unanimous that a mistake of facet 
is such a mistake as will authorize the reformation 
of an instrument;? and although there is authority 
for the statement that a mistake, either of law or 
of fact, in reducing an agreement to writing is suf- 
ficient to authorize reformation of the instrument,'® 
such statement is not the rule in all jurisdictions."? 


[§ 48] (2) Mistake of Fact'!?—(a) In General. 
The general rule is that when, because of a mistake 
of fact, an instrument does not express the agreed 
intention of the parties, equity will correct. such 


mistake'® unless the right of third parties inter- 


525, 24 LRANS 305. 227 P 476. | edge by the grantee at the time of the 
N. H.—King v. Brown, 78 N. H. 470,| _ 98. Tennessee Valley Iron, execution and delivery of a deed as 
101 A 627. Co. v. Patterson, 158 Tenn. 429, 14 sw to what is actually conveyed will not 
N.Y = Mills_ wv. Katupfe, 185° App. | (24), 726. prevent reformation, if at ue time tHe 
or : t s é arties 

Div. 748, 119 NYS 903 [rev on other 99. Tennessee Valley Iron, etc., Co. ener aiutin Us, eens Hoes 


grounds 202 N. Y. 46, 94 NE 1072]. Vv. 


N. C.—Clements v. Life Ins. Co. of 1. 
VireiniayetoovNh, Cighted OOS Ha 076% 


Phillip 


S. C.—Newsom v. Norwood, 127 S. 2. 
C. 162, 120 SE 846: Ala. 518, 119 S 20; 
70 Ala. 85. 


Tenn.—Tennessee Valley Iron, etc., 
Co. v. Patterson, 158 Tenn. 429, 14 SW 


Patterson, supra. 


Zorn Brewing Co. v. 
Malott, (Ind.) 46 NE 23. 6. 


Ala.—Behan vy. Friedman, 


interest owned by the grantor. Cleg- 
horn v. Zumwalt, 83 Cal. 155, 23 P 294. 
Green v. Cox Mach. Co., 116 Okl. 
255, 244 P 414. 


[a] Reason for rule.—To hold oth- 
erwise would encourage culpable neg- 


218 
Turner v. Kelly, 


(2d) 726. 


Tex.—Bailey v. Culver, (Civ. A.) 175 
SW 10838. 


W. Va.—Buford v. Chichester, 
W. Va. 213, 71 SE 120. 


Wyo.—Grieve v. Grieve, 15 Wyo. 
358, 89 P 569,-9-LRANS 1211, 11 Ann 
Cas 1162. 


N. B.—Carman v. 
Inq. 44. 

“Tf the contract ‘when reformed as 
prayed, will not give the party seek- 
ing its reformation any different or 
additional right or defense from that 
possessed by him before such refor- 
mation, he is not entitled to have it re- 
formed.” King v. Edward Thompson 
Co., 56 Ind. A. 274, 104 NE 106, 110. 


[a] Matter held material.—A _ sell- 
er’s guaranty of a freight rate. Schir- 
mer v. Union Brewing, ete., Co., 26 
CalrAw1608 LaGb 1194. 


[b] Matter held immaterial.—(1) 
Inadvertent insertion of the words 
“more or less” in a deed. Newsom v. 
Norwood, 127 S. C. 162, 120 SE 846. 
(2) Omission of names of sureties and 
of subcontractor in blanks in body of 
contract which they signed, when it 
did not change the legal effect or op- 
eration of the instrument. Buford v. 
Chichester, 69 W. Va. 213, 71 SE 120. 
(3) Equity will not reform bond for 
restoration to debtor of attached 
property, given pursuant to Pub. St. 
(1901) ec 220 § 26, by correcting name 
of plaintiff in original attachment, 
since that is immaterial in action on 
bond. King v. Brown, 78 N. H. 470, 
101 A 627. (4) Successors of purchas- 
er were not entitled to reformation of 
deed conveying over fifty thousand 
acres of wild land to include one thou- 
sand four hundred acres omitted by 
mistake, where purchaser received 
acreage for which he paid. Tennessee 
Valley Iron, etc., Co. v. Patterson, 158 
Tenn. 429, 14 SW (2d) 726. 


97. Ogg v. Herman, 71 Mont. 10, 


69 


Smith, 3 N. B. 


Ill. 637, 161 NE 118. 


Ill.—Schweickhardt v. Chessen, 329] ligence. Green v. Cox Mach. Co., 116 
; Okl. 255, 244 P 414. 
Ky.— Eastern Gulf Oil Co. v. Love- 7. Brocking v. Straat, 17 Mo. A. 


lace, 188 Ky. 238, 221 SW 544. 


Oh.—Kennedy v. Umbaugh, Wright 
327. 


Wis.—Jentzsch  v. 
Wis. 189, 201 NW 504. 


[a] Thus that grantees of realty 
failed to assess mineral interest for 
some time after discovering conflict 
between their deed and prior unre- 
corded deed of such interest would 
not warrant reformation. Behan v. 
Begs tet 218 Ala. 513; 119 S 20. 


Die, TOupgener Co. vy. Péterson, 
We Cal. 44, 127 P 163. 


Roenfanz, 185 


4, Gite Ee Cuttins Coss. veeterson; 
supra. : 

[a] Illustration.—Where purchas- 
er of goods requires a guarantee 


against opening prices of season fixed 
by a fruit canneries association, and 
the contract guarantees him against 
the opening printed prices, but that 
year the association makes no printed 
prices, the contract will be reformed. 
F. P. Cutting Co. v. Peterson, 164 Cal. 
44, 127 P 1638. 


5. Cleghorn v. Zumwalt, 83 Cal. 
155, 23 P 294; Phillip Zorn Brewing 
Co. v. Malott, (Ind.) 46 NE 23. 


{a] Thus (1) reformation of a con- 
tract fixing the boundary between ad- 
joining landowners, on the ground of 
mutual mistake, is sustained by find- 
ings that when the contract was made 
neither party knew the location of 
the true dividing line, that it had been 
previously obliterated, but was locat- 
ed more than one hundred feet in 
plaintiff's favor from the line as fixed 
in the contract, and that the parties 
believed that: the contract line was 
correct, although there were no words 
in the contract which the parties did 
not intend to include, and none were 
omitted which they intended to in- 
clude. Phillip Zorn Brewing Co. v. 
Malott, (Ind.) 46 NE 238. (2) A knowl- 


296; Sherman v. Cate, 159 Tenn. 69, 
16 SW (2d) 69. See Mangin v. Kel- 
logg, 22 Ida. 187, 124 P 651 (where a 
deed in which a reservation of a life 
estate to the grantor was purposely 
left out upon the grantee’s promise to 
reconvey a life estate to the grantor, 
was reformed, the grantee having of- 
fered to convey the life estate). 


ta] Rule applies where ail the 
parties are willing to reform, although 
in the same action it is sought to es- 
tablish the priority of the lien of a 
deed over that of defendant’s judg- 


ment. Brocking v. Straat, 17 Mo. A. 
[b] Reformation may be decreed 


to conform to the parties’ intention, 
where both parties agree as to inten- 
tion in making it. Sherman v. Cate, 
159 Tenn. 69, 16 SW (2d) 25. See al- 
so infra § 109. 

8. Singer v. Murphy, 338 Ill. 620, 
170 NE 777; Cameron v. Sowicka, 248 
Mich. 616, 227 NW 717. 

9. See infra § 48. 

10. Bramhall v. Bramhall, 
216 SW 766. See also infra § 53 

ll. See infra § 53. 

12. Cross references: 
wearer of fact” defined see Hrror 
“Tenorance of fact” distinguished see 

Ignorance 31 C. J. p 240 note 60 [a]. 
Knowledge of contents of instrument 

as precluding reformation see infra 

ial 
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§ " 
“Mistake of fact” defined see Mistake 
40 C. J. p 1228 note 81. 


13. U. S.—Williams v. American 
Assoc., 197 Fed. 500, 118 CCA 1; Bald- 
win v. National Hedge, etc., Co., 73 
Fed. 574, 19 CCA 575. 


Ala.—Cobern v. Foshee, 128 S 779; 
Clopton v. Martin, 11 Ala. 187. 


Ark.—Morgan v. McCuin, 96 Ark. 
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vene.1+ 


[§ 49] (b) What Constitutes—aa. In General. 
As a ground for reformation, such mistake of fact 
exists when the parties under some erroneous convic- 


512, 132 SW 459; Mitchell Mfg. Co. v. 
Kempner, 84 Ark. 349, 105 SW 880. 


Cal.—Los Angeles, etc., R. Co. v. 
Liverpool Salt Co., 150 Cal. Bet 
1029. 

Fla.—Jacobs v. Parodi, 50 Fla. 541, 
39 S 833. 


Ga.—Nelson vy. Spence, 129 Ga. 35, 
58 SE 697; Ward v. Allen, 28 Ga. 74; 
Greer v. Caldwell, 14 Ga. 207, 58 AmD 
553; Reese v. Wyman, 9 Ga. 430; 
Trout v. Goodman, 7 Ga. 383. 

Tll.— McGinnis v. Boyd, 279 Ill. 283, 
116 NE 672; Drum v. Drum, 251 Ill. 
232, 95 NE 1071; Dillard v. Jones, 229 
Ill. 119, 82 NE 206; Home Ins., etc., 
Co. v. Myer, 93 Ill. 271. 

Ind.—Gray v. Supreme Lodge K. H., 
118 Ind. 293, 20 NE 833: Baker v. 
Pyatt, 108 Ind. 61, 9 NE 112. 

Iowa.—Thomason vy. Capital Ins. 
Co., 92 Iowa 72, 61 NW 8438; Clute v. 
Frasier, 58 Iowa 268, 12 NW 327; 
Warburton v. Lauman, 2 Greene 420. 
* Ky.—Anderson y. Bacon, 1 A, K. 
Marsh. 48; Dean v. Hall, 105 SW 98, 
31 KyL 1306. 

Me.—Williams v. Libby, 118 Me. 80, 
105 A 855; National Traders’ Bank v. 
Ocean Ins. Co., 62 Me. 519; Peterson 
v. Grover, 20 Me. 363. 

Md.—National F. Ins. Co. v. Crane, 
16 Md. 260, 77 AmD 289. 


Mass.—Aradalou v. New York, etc., 
R.-Co., 225 Mass. 235, 114 NE 297; 
Eustis Mfg. Co. v. Saco Brick Co., 198 
Mass. 212, 84 NE 449. 


Minn.—Croakston Imp. Co. v. Mar- 
shall, 57 Minn. 333, 59 NW 294, 47 
AmSR 612. 


Miss.—Brimm v. McGee, 119 Miss. 
52, 80 S 379; Mosby v. Wall, 23 Miss. 
Say NOD AIMS = (ls 


Mo.—Moran Bolt, etce., Mfg. Co. v. 
st. Louis Car Co., 210 Mo. 715, 109 SW 
47; Tesson v. Atlantic Mut. Ins. Co., 
40 Mo. 33, 98 AmD 293; Leitensdorfer 
v. Delphy, 15 Mo. 160, 55 AmD 1387. 


N. H.—Winnipisseogee Lake Cot- 
ton, etc., Co. v. Perley, 46 N. H. 83. 


N. ee Garnitnen v. Berryman, 19 N. 
J. Eg. 29 [rev on other grounds 21 N. 
J. Eq. 370]; Firmstone v. De Camp, 
LOIN J. Een 3.09, 


N. Y.—Bryce v. Lorillard F. Ins. 
Co., 55 N. Y. 240, 14 AmR 249; Prior 
v. Williams, 3 Abb. Dec. 624, 2 Keyes 
530, 3 Keyes 231; J. P. Duffy Co. v. 
Todebush, 173 App. Div. 205, 159 NYS 


299; Pennell’ v. Wilson, 2 Rob. 505; 
Titus ty. Perry; 13. NYSt 23Ts:-Witt- 
haus v. Schack, 57 HowPr 310; Hum- 


phreys v. Hurtt, 50 HowPr 291. 


N. C.—Archer v. McClure, 166 N. C. 
140, 81 SE 1081, 1083, AnnCas1916C 
180 [cit Cyc]; Braddy) v. Parker, 39 
N. C. 4380. 


Oh.—Thompson y. Thompson, 18 
Oh. St. 73; Graham y. Fireman’s Ins. 
Co., 2 Disn. 255; Gebhardt v. Ibele, 
12 OhNPNS 33. : 


Or.—Howard vy. Tettelbaum, 61 Or. 
144, 120 P 3873 
roves eR erenbadér v. Peters, 80 Pa. 

S. D.—Hughes v. Payne, 22 S. D. 
293, 117 NW 363. 

Tenn.—Cromwell vy. Winchester, 2 
Head 389; King v. Doolittle, 1 Head 
77; Helm v. Wright, 2 Humphr. 72; 
Mayfield v. Seawell, Cooke 437. 

Tex.—Laufer v. MopDing 44 Tex. 

Civ. A. 472, 99 SW 10 


W. Va.—Isner v. ier 63 W. 


‘through mistake or 


t 
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tion of law!® or fact!® include within the written evi- 


which should be 


Va. 677, 60 SE 793; Fishack v. Ball, 
34 W. Va. 644, 12 SE 856; Allen v. 
Yeater, 17 W. Va. 128. 


Wyo.—wWeltner v. Thurmond, 17 
Wyo. 268, 310, 98 P 590, 99 P1128, 129 
AmSR 1113. 


Eng.—-Langley v. Brown, 2 Atk. 196, 
26 Reprint 521; Mortimer v. Shortall, 
1C. & L. 417; Gordon vy. Hertford, 3 
Madd. 106, 56 Reprint 274; Exeter v. 
Exeter, 3 Myl. & C321, 24 ‘engCh 321, 
40 Reprint 949; Walsh v. Trevanion, 
16 Sim. 178, 39 ‘EngCh 178, 60 Reprint 
841; Towers v. Moor, 2 Vern. Ch. 98, 
23 Reprint 673; Willan v. Willan, 16 
Ves sure 720. 30. Reprint 9115. /howm- 
shend v. Stangroom, 6 Ves. Jr. 328, 
31 Reprint 1076. 

[a] Restatement of rule.—‘“‘If 
accident the in- 
strument has been incorrectly framed, 
or if the transaction is vitiated by il- 
legality or fraud, or if the instrument 
was executed in ignorance or mistake 
of facts material to its operation, the 
error may be corrected or the errone- 
ous transaction may be rescinded.” 
Ivinson v. Hutton, 98 U. S. 79, 82, 25 
L. ed. 66 (per Clifford, J.). 

{b] Mistake evident from the face 
of the instrument will be reformed. 
Mississippi Valley Trust.Co. v. Mc- 
Donald, 146 Mo. 467, 48 SW 483. 


{c] Effect of warranty.—That a 
deed contains warranty only against 
parties claiming under grantor does 
not affect the right of the grantee to 
maintain a suit to reform a prior deed 
in his chain of title, for mistake. Wil- 
liams v. American Assoc., 197 Fed. 
HOO PITS CCAR 

{d] Limitations on the jurisdiction 
of equity to correct mutual mistakes 
of fact are few. Brimm vy. McGee, 119 
Miss. 52; 80S 379, 


14. Cobern v. Foshee, (Ala.) 128 S 
779; Burke v. Anderson, 40 Ga. 535; 
Dillard v. Jones,,229 Ill. 119, 82 NB 
206; Boone v. Graham, 215 Ill. 511, 
74 NE 559; Blackie v. Clark, 15 Beav. 
595, 51 Reprint 669. See also infra 
§ 125 notes 83, 84. 


15. eS: nett v. Kunkle, 256 
Fed. 644, 168 CCA 38 [app dism 254 
U. S. 620 mem, 41 SCt 319 mem, 65 L.’ 
ed. 442 mem]; Sampson v. Mudge, 
13 Fed. 260 

Ind.—Schlosser v. 
Ind. 283, 111 NH 138. 


Me.—Williams vy. Libby, 
80, 105 A 855. 


N. Y.—Leary v. Leary, 85 Mise. 591, 
148 NYS 1067. ; 


Tenn.—King v. Doolittle, 1 Head 77. 


See also cases infra notes 17, 18. 
Compare infra §§ 53-57. 


[a] Mistake as to legal effect of 
independent act or instrument as the 
indorsement without delivery by a de- 
ceased of certain certificates of stock 
is a ground for reformation. Leary 
v. Leary, 85 Mise. 591, 148 NYS 1067. 


{b] Mistake as to title is a ‘“mis- 
take of fact,’ even though arising 
from an erroneous view of the legal 
effect of the deed. VS Vv. Libby, 
118 Me. 80, 105 A 855 


[c] Mistake as to extent of in- 
terest.—A mutual mistake as to the 
interest of the grantor in the land 
is a mistake of fact, not of law, al- 
though induced by a mistaken view 
of the law. Barnett v. Kunkle, 256 
Fed. 644 [app ‘dism 254 U.S. 620, 41 
SCt 319, 65 L. ed. 442]. 


{d] Mistake in one state as to 


Nicholson, 184 


118 Me. 


dence of the agreement something which should not 
be there,!* or omit from such instrument something 


there,!* or so express their agree- 


laws of another state is a mistake of 
fact. Sampson v. Mudge, 13 Fed. 260; 
Schlosser v. Nicholson, 184 Ind. 283, 
111 NE 13. Mistake as to foreign law 
as one of law or of fact see Equity § 
69 note 43, , 

16. American Freehold Land 
Mortg. Co. v. Pace, 23 Tex. Civ. A. 
222, 56 SW 3877. See also cases infra 
notes 17, 18. 


17. Ark.—Morgan v. 
Ark. 512, 132 SW 459. 


Cal.—San Jose Ranch Co. v. San 


McCuin, 96 


Jose Land, etc., Co., 132 Cal. 582, 64 
ie aM ie 
Ill.—Chandler v. Morey, 96 Ill. A. 


278 [aff 195 Ill. 596, 63 NE 512]. 


Ind.—Hileman v. Wright, 9 Ind. 126; 
Earl v. Van Natta, 29 Ind. A. 532, 64 
NE 901. 

Iowa.—Stead v. Sampson, 155 NW 
978; Barry v. Rownd, 119 Iowa 105, 
93 NW 67; Hansbrandt y. Hofler, 117 
Iowa 103, 90 NW 494; Jones v. Price, 
86 NW 219. 

Ky.—Welch v. 
KyL 2024. 

Mich.—Eberle 
205, 82 NW 820. 

Mo.—Jamison  y. 
SW 404. 

Nebr.—Shelby v. Creighton, 2 Nebr. 
ties 264, 96 NW 382. 

H.—Moynihan vy. Brennan, 77 N. 
ie te. 90 A 964; Winnipisseogee pare 
Es etc., Mfg. Co. v. Perley, 46 N. ’ 

. 83 


Lefler, 66 SW 619, 23 
v. Heaton, 124 Mich. 


Van Auken, 210 


J.—Caplan v. Palace Realty Co., 
(ch) 110 A 584. 
N. C.—Southern Finishing, etc., Co. 
v. Ozment, 132 N. C. 839, 44 SE 681. 
N. D.—Benesh y. Travelers’ Ins. Co., 
14.N. D. 39, 103 NW 405. 
Philippine.—Ong-Quingeo v. Imaz, 
27 Philippine 314. 
Tex.—American 


Freehold Land 


Morte Co. Vv. Pace, “23- Lex: Citys, At 
222, 56 SW 377. 

Wash.—Lord v. Horr, 30 Wash. 477, 
jn APs BP 


Eng.—In re De la Touche, L. R. 10 
Eq: 59. 

Alta.—Royal Trust Co. v. Fairbroth- 
er, 63 DomLR 6387. 


B. C.—Booth y. Callow, 18 B. C. 499, 
13 DomLR 202, 24 WestLR 813. 


N. S.—Lawson y. Jones, 40 
303. 

“It is a principle of not infrequent 
application that where a contract is so 
broad in its language as to cover mat- 
ters of which the parties were igno- 
rant, equity may confine its applica- 
tion to the real purposes of the bar- 
gain.” Shelby v. Creighton, 2 Nebr. 
(Unoff.) 264, 267, 96 NW 3882. ‘ 


[a] Ilustrations.—(1) Deed which 
conveyed more land than was intend- 
ed to be granted. Morgan v. McCuin, 
96 Ark, 512, 132 SW 459; Moynihan 
v. Brennan, 77 N. H. 273, 90 A 964. 
(2) Inclusion of a notice clause in the 
lease, if agreement for the lease did 
not obligate the tenant to give notice, 
of renewal. Caplan vy. Palace Realty 
Co., (N. J. Ch.) 110 A 584. (3) Pro- 
vision in deed assuming mortgage 
when contract of sale provided for 
conveyance subject to mortgage. 
Stead v. Sampson, (Iowa) 155 NW 978. 


18. U. S.—Chicago, ete., R. Co. v. 
Green, 114 Fed. 676. 

Ark.—Perry v. San “6 Ark, 43) 
88 SW 832. 


N. S. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


ji 
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§ 49] 


ment that it sets forth something different from what 
was intended,’® all of which they would not have 
done but for the erroneous conviction.?° 
parties understood the meaning of an instrument at 
the time it was executed, there is no mistake of 
An instrument drawn under the mistaken 
belief that an event has already happened which has 
not yet occurred will be reformed to carry out the 
intention of the parties,?? as will an instrument 
drawn on the basis of certain facts which are other 
than as supposed, so that when construed in the light 


fact.?1 


Cal.—Waratah Oil Co. v. ee ane Oil 
Co., 23 Cal. A. 638, 139 P 9 


Wee C.—Manogue v. rene 15 App. 

Fla.—Battey v. Battey, 92 Fla, 512 
109 S 584; Jacobs v. Parodi, 50 Fla. 
541, 39 S 8338.. 


Ga.—Kitchens v. Usry, 121 Ga. 294, 
48 SE 945. 


Ill.—Wiemer v. Himmel, 200 Ill. 374, 
65 NE 680; Rieder v. White, 182 Ill. 
A. 430. 

Iowa.—In re Patterson, 199 Iowa 
362, 202 NW 8; Forest v. McIntosh, 4 
Iowa 596. 


Ky.—Knuckles v. J. D. Hughes 
Lumber Co., 116 SWt1193; Thomas v. 
Conrad, 114 Ky. 841, 71 SW 903, 74 SW 
1084, 24 KyL 1630, 25 KyL 169. 


. Mich.—¥Fero v. H. M. Loud, etce., 
Lumber Co., 101 Mich. 310, 59 NW 603. 


Mo.—Epperson vy. Epperson, 161 Mo. 

577, 61 SW 853; Leitensdorfer v. Del- 
phy, 15 Mo. 160, 55 AmD 137; Broad- 
way Bank-v. Schlater, (A.) 17 SW (2d) 
591; McAdow v. Wight, 128 Mo. A. 358, 
107 SW 421. 
* Nebr.—Mitchell v. Griffith, 87 Nebr. 
140, 126 NW 998; Pinkham v. Pink- 
ham, 60 Nebr. 600, 83 NW 837, 61 Nebr. 
336, 85 NW 285. 

N. J.—Whelen v. Osgoodby, 62 N. 
J. Eq. 571, 50 A 692; Haslett v. Ste- 
phany, 55 N. J. Eq. 68, 36 A 498. 

N. Y.—Waterloo First Nat. Bank v. 
Bacon, 113 App. Div. 612, 98 NYS 717 
[aff 189 N. Y. 533 mem, 82 NE 1126 
mem]. 

N. C.—Pinchback vy. Bessemer Min., 
ete CO, 137) IN Conti, 49) SE 106; 

Okl.—Cleveland v. Rankin, 48 OkKl. 
997149 Pi tse, 


Pa.—Jackson vy. Pennsylvania Co. 


for Ins. on Lives, etc., Pas wis. 
225; Hallett v. Pollock, 31 PittsbLeg 
JNS 232. 


Wash.—Land Morte. Bank of 
Northwestern America v. Nicholson, 
24 Wash. 258, 64 P 156. 


W. Va.-—Pickens v. Pickens, 72 W. 
Va. 50, 77 SE 365; Buford v. Chiches- 
ter, 69 W. Va. 213, 71 SE 120. 


Wis.—Auer v. Mathews, 129 Wis. 
143, 108 NW 45. 


Eng.—Cordeaux v. Fullerton, 41 L. 


"Pe UEVEDUPNE Sa O ow 
[a] Omissions.—(1) Date of con- 
tract. Waratah Oil Co. v. Reward Oil 


Co., 23 Cal. A. 638, 139 P91. (2) Por- 
tion of land sold. Battey v. Battey, 92 
Fla. 512, 109 S 584; Mitchell v. Grif- 
fith, 87 Nebr. 140, 126 NW 998; Pick- 
ens v. Pickens, 72 W. Va. 50, 77 SE 365. 
(3) Reservation omitted from the in- 
strument representing agreement to 
sell land. Jacobs v. Parodi, 50 Fla. 
541, 39 S 833; Pinkham v. Pinkham, 
60 Nebr. 600, 883 NW 837, 61 Nebr. 336, 
85 NW 285; Haslett v. Stephany, 55 
N. J. Eq. 68, 36 A 498; Pinchback v. 
Bessemer Min., etc., Co., 187 N. C. 
171, 49 SE 106. - 


[b] Subsequent alteration of con- 
tract by parol. Where an agreement 
respecting the conveyance of land is 
made in writing, and afterward it is 
altered or a new contract is substi- 


REFORMATION OF INSTRUMENTS 


If both 


tuted therefor in parol, an‘ in the con- 
veyance under the parol agreement a 
mistake of omission is made, the par- 
ty against whom it is made may have 
the same corrected and a conveyance 


».| executed according to the parol modi- 


SEN Nee Forest v. McIntosh, 4 Iowa 
19. Colo.—Hamilton y. Shelton, 74 


Colo. 384, 222 P 350. 


Ill.—Drum y. Drum, 251 Ill. 232, 95 
NE 1071 


Ind. pas v. Billeter, 83 Ind. A. 
244, 148 NEL 159; Wieneke v. Deputy, 
31 Ind. A. 621, 68 NB 921; Prescott 
Vin ELLXOn ce, Ind. A. 139, 53 NE 391, 
72 AmSR 291. 

Iowa.—Welch v. Schlappi, 
474, 161 NW 442; Green v. 
Mill Mfg. Co., 82 NW 483; 
McIntosh, 4 Iowa 596. 

Ky.—Nutall v. Nutall, 82 SW 377, 26 
KyL 671; Pictet Spring Water Ice 

. v. Citizens’ Ins. Co., 71 SW 514, 24 
KyL 1461. 


179 Iowa 
Dempster 
Forest v. 


Mich.—Stephens v. Coryell, 169 
Mich. 48, 1384 NW 1094. 
Mo.—St. Louis House, etc., Co. v. 


York Realty Co., 193 Mo. A. 28, 180 
SW 576. 

Nebr.—Cook v. Westchester F. Ins. 
Co., 60 Nebr. 127, 82 NW 315. 


N. Y.—Linton wv. Unexcelled Fire- 
Works Co., 128 N. Y. 672, 28 NE 580; 
Friedman v. Newman, 230 App. Div. 


1038, 243 NYS 408. 
N. C.—Elias v. Arthur, 186 N.C. 
756, 120 SE 588. 


Tenn.—New River Lumber Co. v. 


Blue Ridge Lumber Co., 146 Tenn. 
181, 240 SW 7638. 
Ont.—Jarvis vy. Jarvis, 10 OntWR 


. 


[a] Illustrations.—(1) Describing 
street numbers 316 and 318 as number 
312 in assignment of lease. St. Louis 
House, etc., Co. v. York Realty Co., 
193. Mo... A. =28, 180 SW _ 576. (2) 
Failure of instrument to express 
agreement that purchaser of standing 
timber had unrestricted right to en- 
ter lands and remove trees is ground 
for reformation. New River Lumber 
Co. v. Blue Ridge Lumber Co., 146 
Tenn. 181, 240 SW 763. (3) Fee-sim- 
ple estate, instead of life estate. 
Drum v. Drum, 251 Ill 232, 95 NE 
1071. (4) Fee simple estate instead of 
remainder after reserved life estate. 
Jarvis v. Jarvis, 10 OntWR 8381. (5) 
Statement in sales confirmation that 
stock was ‘sold at a price less than 
actually occurred. Friedman v. New- 
man, 230 App. Div. 103, 243 NYS 408. 
(6) Where defendant sold to plaintiff 
property on M street, but the deed by 
mistake conveyed property on C street. 
Hamilton v. Shelton, 74 Colo. 384, 222 
P. 350. (7) Where insured, ‘desiring 
to make absolute assignment, in- 
structed agent to prepare papers, and 
form for assignment as collateral se- 
curity was prepared and signed by in- 
sured. Hay v. Billeter, 83 Ind. A. 244, 
148 NE 159. 

{b] Patent error.—The court will 
correct, as a matter of law, the call 
in a deed for land of so many degrees 
“east” to that many degrees ‘ 


[53)-Ccdeler oss 


of the real state of affairs the intention of the parties 
is not carried out,?® or a deed drawn under a mutual 
mistake of the parties as to the grantor’s interest 
in the land at the time it was conveyed.?4 
in judgment is not a mistake of fact;?° nor is a fail- 
ure of the minds to meet, so that one party believes 
the. contract means one thing, and the other party 
believes it means another, a mistake of fact, such as 
to be remedied by reformation.?° 
derstanding of the facts is not sufficient ground for 
asking reformation;?" nor is a party’s ignorance of 


A mistake 


A mere misun- 


when it clearly appears from the oth- 
er calls therein that this was the un- 
mistakable intent of the parties, and 
the mistake is obvious. Elias v. Ar- 
thur, 186 N. C. 756, 120 SE 588. 


20. See cases supra notes 15-19. 
al. (Warren v. Us S.,°57-Ct.-Cl4r3, 
22. Greiner 167 Iowa 


v. Swartz, 
543, 149 NW 598. 


[a] Illustration.—Where a_. ven- 
dor’s agreement to satisfy a lien on 
the premises “by reason of the drain- 
age tax that has been assessed’ was 
made before formal entry of a levy, 
the contract could be: reformed, if 
necessary to enable the purchaser to 
recover the assessment from the ven- 
dor. Greiner v. Swartz, 167 Iowa 543, 
149 NW 598. 


23. Howard v. Tettelbaum, 61 Or. 
144, 120 P 373; Smith v. Jones, (Tex. 
Civ. A.) 192 Sw 795. 


[a] TIllustrations.—(1) Where a 
partner in the sale and dissolution of 
the partnership to the other partner, 
agreed to assume liability for the 
amount embezzled by a clerk, a mu- 
tual mistake as to that amount is a 
ground for reformation. Howard v. 
Tettelbaum, 61 Or. 144, 120 P 373. 
(2) Where the parties to a deed make 
a mutual mistake . regarding the 
source of the grantor’s title, equity 
will reform the deed or grant other 
appropriate relief. Smith v. Jones, 
(Tex. Civ. A.) 192 SW 795. 


24 McIntyre v. Casey, 
SW 966. 


25. Doniphan, etc., R. Co. v. Mis- 
Sour, .ete,; Rw Cor; 104, Ank. 475, ota 
SW 60; Durant v. Bacot, 13 N. J. Hq. 
201 [aff 15 N. J. Eq. 411]; Rogers v. 
Smith, (Tenn. Ch.-A.) 48 SW 700. See 
also infra § 55 notes 59, 60. 


[a]. Mistake of judgment in that 
one of the parties relied on perform- 
ance of some other provision which 
was omitted will not warrant refor- 
mation. Doniphan, etc., R. Co. v. Mis- 
souri, etc., R. Co., 104 Ark. 475, 149 
SW 60. : 

[b] Where parties, on advice of 
counsel, deliberately adopted a mort- 
gage to express their agreement for 
a deed subject to a right to repur- 
chase, equity will afford them no re- 
lief by way of reformation. Rogers 
v. Smith, (Tenn.-Ch. A.) 48 SW 700. 
See infra § 55 text and note 59. 


26. Rowley v. Flannelly, 30 N. J. 
Eq. 612; Avery v. Equitable L., As- 
SUP SOC ss a IN Xi ol ioe NOB ot 
Paine v. Jones, 75 N. Y. 593; Wilson 
v. Deen, 74 N. Y. 531; Mead v. West- 
chester F. Ins. Co., 64 N. Y. 453; 
v. Manchester, 29 Barb. . ; 
Curtis v. Giles, 7 Misc. 590, 38 NYS 
489; Stapylton v. Scott, 13 Ves. Jr. 
425, 83 Reprint 353; ‘Calverley Vv. 
ees 10 Ves. Jr. 210, 30 Reprint 
306. 


(Mo.) 182 


Cancellation instead of reformation 
see infra § 64. 

Necessity for meeting of minds see 
supra § 381. 

27. Whitworth v. Lowell, 178 Mass. 
43, 59 NE 760; Story v. Conger, 36 
N. ¥.) 673, 93 -AmD 546;°* Britton: |v: 
Metropolitan L. Ins. Co., 165 N. Geto, 


‘west,” 1 80 SE 1072, AnnCas1915D 363. 
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facts a ground for reformation if there was no fraud 
and the 
pressed the intention of the parties as they were then 
A mistake as to the efficacy of words 
used to express the intent of the parties is not a mis- 
take of fact such as to be ground for reformation ;7° 
but if the instrument fails to express clearly the 
agreement and intention of the parties through doubt 
as to the meaning of a particular combination of 
words in the connection in which they were used 
and not as to the legal effect. of language whose ordi- 
nary import is free from difficulty, the mistake is 
one of fact for which reformation will be allowed.*®° 


[§ 50] bb. Location of Land and Boundary Lines. 
A mistake in a conveyance as to the subject matter 
surveyed, superinduced by ignorance of the true lo- 
eation of the land which one intended to sell and 
the other to buy, is such a mistake of fact as equity 
If in a conveyance the parties in- 
tentionally used the very terms of description writ- 
ten therein, but the description was not in accord- 


or misplaced confidence 


informed.?5 


will correct.?+ 


28. Langston v. Langston, 147 Ga. 
318, 93 SE 892. See also supra § 35. 

29. Marshall v. Westrope, 98 Iowa 
324, 67 NW 257; Leitensdorfer v. Del- 
phy, 15 Mo. 160, 55 AmD 137. 


30. Godwin v. Da Conturbia, 115 
we 488, 80 A 1016. See also supra § 
31. .-Williams v. American Assoc., 


197 Fed. 500, 118 CCA 1; American 
Nee v. Williams, 166 Fed. 17, 93 


Minn.—Chilstrom vy. Enwall, 


32. 
168 Minn. 293, 210 NW 42. 


Miss.—Brimm v. McGee, 119 Miss. 
52, 80 S 379. 

N. Y.—Bush v. Hicks, 60 N. Y. 298 
{aff 2 Thomps. & C. 356]. 


Tex. Murphy v. Benson, (Civ. 
245 SW 249. 


Wash.—Miles v. Craig, 
530, 266 P 182. 


{a] Illustrations.—(1) Purchaser 
is entitled to reformation of deed to 
establish boun'daries intended and 
marked, where wrong starting point 
was used for survey. Miles v. Craig, 
147 Wash. 530, 266 P 182. (2) Where 
a deed conveying the east one-half of 
a certain survey was executed in the 
belief on the part of both the vendor 
and the purchaser that all of the land 
conveyed was east of a certain line, 
but because of a mutual mistake as 
to the location of the boundaries of 
the survey the east one-half thereof 
included land west of such line, the 
deed will be reformed, so as to con- 
vey merely the land east thereof. 
Murphy v. Benson, (Tex. Civ. A.) 245 
SW 249. 


33. Robinson v. Braiden, 44 W. Va. 
183, 28 SE 798. 


[a] Thus, where a piece of land, 
part of a larger tract, is surveyed and 
run off by definite metes and bounds, 
but one of the lines of definite and 
fixed location varies from the division 
line of the original tract so as to leave 
a gore, and was called the “division 
line” by mistake of the selling agent, 
a reformation of the deed is not jus- 
tified since the calls of the deed are 
satisfied and the description creates 
no uncertainty and works no injury. 
Robinson v. Braiden, 44 W. Va. 183, 28 
SE 798. 

34. Hammer v. Lange, 174 Ala. 337, 
56 8.573. 

[a] ‘hus, where vendor of real 
property sold it, under a description 
fixing the north line as a certain num- 


A.) 


147 Wash. 


REFORMATION OF INSTRUMENTS 


instrument ex- 


ties.°° 


eral. 


ber of feet from a fence which was 
supposed to be the south line of the 
property, but which was in fact not on 
the south line of the lot, he was not 
entitled to have the deed reformed, 
SO ASmto: place the north line at a 
point covering the requisite number 
of feet from the south line of the 
lot. Hammer y. Lange, 174 Ala. 337, 
56 S 573. 

35. Brookshire v. Hughes, 203 Ky. 
174, 261 SW 1109. 


{a] Illustration.—Sale of all land 
owned by grantor amounting to speci- 
fied number of acres, where deed ac- 
curately described land, will not be 
reformed for a mistake in not point- 
ing out all the land included. Brook- 
shire v. Hughes, 203 Ky. 174, 261 SW 
1109. 


36. See also infra §§ 57, 68. 

87. See infra § 57. 

38s. U. S.—Hunt v. Rousmanier, 1 
Pet. 1, 7 L. ed. 27; South Carolina 


Medical Soc. v. Gilbreth, 208 Fed. 889; 
Sampson vy. Mudge, 13 Fed. 260. 

Ark.—Sherwin-Williams Co. v. Les- 
lie, 168 Ark. 1049, 272 SW 641; Darnell 
v. Bibb, 143 Ark. 580, 221 SW 1061. 

Conn,—West v. Suda, 69 Conn. 60, 
36 A 1015; Hartford, ete., Ore Co. 
v. Miller, 41 Conn. 112; Chapman v. 
Allen, Kirby 399, 1 AmD 24. 

Ga.—dAllen v. Purcell, 141 Ga. 226, 
80 SE 7138; Barnes y. Peterson, 136 
Ga. 264, 71 SE 1638. 

Ida.—Barnhardt v. Hansen, 36 Ida. 
419, 211 P 438. 

Tll.—MecCall v. Middleton, 
408, 1386 NE 728. 

Ind.—Hay v. Billeter, 83 Ind. A. 244, 
148 NE 159; Allen v. Bollenbacher, 
49) Inds AL 589 97 NE Siz. 


304 Tl. 


Iowa,—Pickett v. Comstock, 229 
NW 249; Kytlica v. Albertson, 190 
NW 159; Harris v. Schrimper, 184 
Iowa 1295, 169 NW 750; Buck Auto 


Tietge, 174 Iowa 
Kinman y. Hill, 
171 Iowa 


Carriage, etc., Co. v. 
LOS LOO meNAVVionlen 
156 NW 168; Day v. Dyer, 
437, 152 NW 53; Coleman vy. Coleman, 
153 Iowa 548, 183 NW 755; Flynn y. 
Finch, 137 Iowa 3878, 114 NW 1058; 
Nowlin v. Pyne, 47 lowa 293. 
Ky.—Nichols v. Nichols, 181 Ky. 
814, 205 SW 9538; Lamastus v. Mor- 
gan’s Committee, 178 Ky. 805, 200 SW 


32; McClain v. Columbia, ete., Trust 
Co., 97 SW 343, 29 KyL 1292; Nutall 
v. Noutallios2) SiWirsia,. 20) cyan Cre 


Thomas v. Conrad, 114 Ky. 841, 71 SW 
903, 74 SW 1084, 24 KyL 1630, 25 KyL 
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ance with what they understood the boundaries to~ 
be, reformation will be granted;*? but if a particu- 
lar boundary line is intentionally described, which 
conveys all the property intended to be conveyed, 
reformation will not be granted because it does not, 
as was thought, correspond with another line,** nor 
will a deed be reformed as to a boundary line which 
was located from a line erroneously thought to be the 
opposite line of the property.** 
ing out the boundaries of land sold so as to exelude 
a portion of the same quality 
not warrant reformation, where the deed conformed 
to the terms of the sale as understood by the par- 


A mistake in point- 


as that pointed out will 


[§ 51] ec. Mistake by Scrivener®*—(aa) In Gen- 
Wherever 
intention of carrying into execution an agreement 
previously made, but which by mistake or inadver- 
tence of the draftsman or serivener, either as to. 
law®* or fact,?* does not fulfill the intention of the 
parties, but violates it, there is ground to correct 


an instrument is drawn with the 


169; Kentucky Citizens’ Bldg., etce., 
Assoc. v. Lawrence, 106 Ky. 88, 49 SW 
1059, 20 KyL 1700; Scales v. Ash- 
brook, 1 Mete. 358; Inskoe v. Proctor, 
6 T. B. Mon. 311; Brown v: McConn, 
Le) Koy, Ope wiz: 


La.—Miller v. Cates, 3 La. A. 28. 


Stay oe v. Lucas, 121 Mass. 

Minn.—Mahoney v. Minnesota 
Farmers’ Mut. Ins. Co., 136 Minn. 34, 
161 NW 217. 


Mo.—Bartlett v. White, 
Kanan v. Hogan, 307 Mo. 269, 270 SW 
646; Whittaker v. Lewis, 246 Mo. 208, 
174 SW 369; Brunswig v. Bush, (A.) 
221 SW 759 Teertiorari dism 254° US: 
660 mem, 41 SCt 9 mem, 65 L. ed. 462 
mem]; Smith v. St. Louis Beef Can- 
ning Co., 14 Mo. A. 522 


v. Chessman, 49 
142 P 631, AnnCasi916A 


272 SW 944; 


Mont. 
681. 


Nebr.—Story vy. Gammell, 68 Nebr. 
709, 94 NW 982. 


N. J.—Cochran v. Burns, 91 N. J. 
Eq. 7, 107 A 476; Mayer v. West Side 
Dev. Co., 78) Ned. Hqie4adon79) Ay 620: 

N. Y.—MacDonald vy. Crissey, 215 N. 
Y. 609, 109 NE 609; Trenton Potteries 
Co. v. Title Guarantee, ete., Co., 176 
N.Y. 65, 68 NE 132; Linton v. Unex- 
celled Fire-Works Co., 128 N. Y. 672, 
28 NE 580; Born v. Schrenkeisen, 110 
N. Y. 55, 17 NE 339; Pitcher v. Hen- 
nessey, 48 N. Y. 415; Cannella vy. Ler- 
man, 222 App. Div. 764, 226 NYS 63; 
Ocheo Realty Corp. vy. Sev. Realty 
Corp., 205 App. Div. 324, 199 NYS 
466; Delap v. Leonard, 189 App. Div. 
87, 178 NYS 102; Bacot v. Fessenden, 
139 App. Div. 647, 124 NYS 370 [aff 
64 Misc. 422, 119 NYS 464]; Polhamus 
v. Hines, 128 Misc. 299, 218 NYS 401; 
Voci v. Page, 123 Misc. 766, 206 NYS 


326, 


128; Hebler v. Brown, 18 Misc. 395, 
41 NYS 441; Smith v. Howard, 20 
Ee 151. 


C.—Crawford v. Willoughby, 192 
N. Ne, 269, 184 SH 494; Strickland v. 
Shearon, 191 N.C, 560, 132 SE 462; 
Sills v. Ford, LAL INS Cx 733, 88 SE 636; 
Shook v. Love, 170°N. C. 99, 86 SE 
1007; Archer v. McClure, 166 N. C. 
140, 81 SH 1081, AnnCas1916C 180; 
McIntosh v. North State F. Ins. Co., 
152 N. C. 50, 67 SE 45, 1836 AmSR 818; 
Clemmons v. Drew, 55 N. C. 314. 


Oh.—Toledo v. Schulters, 11 Oh. 
Cir. Ct. 528, 5 Oh. Cir. Dec._269. 


Okl1.— Cleveland v. Rankin, 48 Okl. 
NO pedltOna 2 uli lesa. 


Or.—Welch vy. Johnson, 93 Or. 591, 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


§§ 51-53] 


the mistake by reforming the instrument. 
lateral mistake of a surveyor in platting lots in a 
block is not a ground for reformation against pur- 
chasers who bought without notice.*® 
drew a trust agreement in his own hand does not 
make an error therein that of a scrivener.*° 


[§ 52] (bb) Unskillfulness or Ignorance. 
immaterial whether the mistake arose from the un- 
skillfulness or ignorance of the draftsman, so long as 
the true agreement of the parties is not expressed.*! 


REFORMATION OF INSTRUMENTS 


The uni- 


That a donor 


take of law.4* 
ers 


[§ 53] (8) Mistake of Law*2—(a) In General. 


183 P 776, 184 P 280. 

Pa.—Baab v. Houser, 203 Pa. 470, 
53 A 344; Huss v. Morris, 63 Pa. 367; 
Jackson v. Pilachewski, 8 Pa. Dist. & 
Co. 648; Sacchetti v. Manasseri, 26 Pa. 


Dist. 781; Fisher v. Brubaker, 24 Pa. 
Dist. 784. 
Philippine.—Manila Engineering Co. 


v. Cranston, 45 Philippine 128. 


Ss. C.—Griggs v. McGregor, 120 8. C. 
232, 113 SE 78. 


Tex.—Glisson v. Craig; 1 Tex. A. 
Cive"Casi§ 42: 
Vt.—Hoyt v. Hoyt, 77 Vt. 244, 59 


A 845. 


Wash.—Stubbe v. Stangler, 288 P 
916; Silbon v. Pacific Brewing, etc., 
Cos i2) Wash. 13,7129 P S81, 


W. Va.—Davis v. Lilly, 96 W. Va. 
144, 122 SE 444; Smith v. Owens, 63 
W. Va. 60, 59 SE 762; Ferrell v. Fer- 
rell, 53 W. Va. 515, 44 SH 187; Lough 
v. Michael; 37 W. Va. 679, 17 SE 181, 
470; Troll v. Carter, 15 W. Va. 567. 


Wis.—Silbar v. Ryder, 63 Wis. 106, 
NW 106. 


Eng.—Pearce v. Verbeke, 2 Beav. 
333, 17 EngCh 333, 48 Reprint 1209; 
Hunburn v. Curtis, Fitzg. 118, 94 Re- 
print 680; Naylor v. Wright, 3 Jur. 
N.S: 1090. * 

N. S.—Lawson v. Jones, 40 N. S. 308. 


Newfoundl.—West End Club v. Hor- 
wood, 8 Newfoundl. 371. 


[a] Rule applies although the par- 
ty signed and delivered the instru- 
ment without reading. Parchen v. 
Chessman, 49 Mont. 326, 142 P 681, 
AnnCas1916A 681. 


[b] Mistakes corrected.—(1) Cler- 
ical error. West v. Suda, 69 Conn. 60, 
36-A LOSS. Picket& vy.) Comstock, 
(lowa) 229 NW 249. (2) Conveyance 
of a life estate with remainder to 
children of grantee, if any, and rever- 
sion to grantor upon her death with- 
out children, reformed, so as to con- 
vey estate grantor intended to convey. 
Delap v. Leonard, 189 App. Div. 87, 
178 NYS 102. (3) Erroneous descrip- 
tion of land. Barnes v. Peterson, 136 
Ga. 264, 71 SE 163. (4) Erroneous ex- 
pression of afnount in ‘‘pesos” instead 
of in “dollars” in a building contract. 
Manila Engineering Co. v. Cranston, 
45 Philippine 128. (5) Failure to ex- 
cept right of way in contract for con- 
veyance of realty. Stubbe v. Stangler, 
(Wash.) 288 P 916. (6) Inclusion in 
deed of stipulation having no applica- 
tion to tract conveyed, and omission 
of stipulation intended. Harris v. 
Schrimper, 184 Iowa 1295, 169 NW 750. 
(7) Inelusion of clause in deed. 
Welch v. Johnson, 93 Or. 591, 183 P 
776, 184 P 280. (8) Insertion of hus- 
band’s name in deed in place of wife’s. 
Nichols v. Nichols, 181 Ky. 814, 205 
SW 953. (9) Omission from deed of 
Jand intended ta be conveyed. Sher- 
win-Williams Co. v. Leslie, 168 Ark. 
1049, 272 SW 641. (10) Omission of 
provision making sale of realty sub- 
ject to leases, Vociv. Page, 123 Misc. 
766, 206 NYS 128. (11) Omission of 
provisions in deed. Allen y. Bollen- 
bacher, 49 Ind. A. 589, 97 NE 817; 
Sills v. Ford, 171 N. C. 733, 88 SE 636. 
(12) “mission of reservation of the 


23 


GVacEaenCewmrog lille cAS LOS: 


timber rights in a deed. Griggs v. 
McGregor, 120 S. C. 232, 113 SE 78. 


{c] Mistake must be such as 
makes it cover the intent or meaning 
of neither party to the contract. Kyt- 
lica vy. Albertson, (Iowa) 190 NW 159; 
pe v. Dyer, 171 Iowa 4387, 152 NW 


[d] Possession and improvements. 
—Where a deed is defective in de- 
scription, and the grantee has been 
placed in possession and has made 
permanent improvements he is enti- 
tled to reformation. Allen v. Purcell, 
141 Ga. 226, 80 SE-7138. 

fe] Under statute.—Under Mass. 
St. (1856) ¢ 88, the court has juris- 
diction to reform a deed of real estate, 
on clear oral evidence that it was not 
written according to the intention of 
the parties, although the scrivener 
used the words which he intended. 
Canedy v. Marcy, 13 Gray 373. 


39. Barnes v. Whitson, 286 Mo. 25, 
226 SW 924. 


40. Union Trust Co. v. Boardman, 
215 App. Div. 73,213 NYS 277. 

41. Ala.—Larkins v. Biddle, 21 
Ala. 252. 


Mo.—Whittaker v. Lewis, 264 Mo. 


208, 174 SW 369. 


N. J.—Slack v. 
1014. 


N. C.—Huson v. Pitman, 3 N. C. 331. 


i Vt.—Hoyt v. Hoyt, 77 Vt. 244, 59 A 
45. 

[a] Where meaning of instrument 
is conjectural, apart from its effect 
according to the ordinary rules of 
construction, the court cannot take 
upon itself to declare that the mistake 


Craft, (Ch.) 57 A 


arose from the ignorance of the 
draftsman. Williams v. Houston, 57 
INS Oxo. 

42. Mistake of law: 


Defined see Mistake 40 C. J. p 1228. 

Distinguished from “ignorance of 
law” see Ignorance 31 C. J. p 240 
note 58 [b]. 

Reality of consent see Contracts §§ 
267-270. 
43. See Equity § 69. 


44. Schweickhardt vy. Chessen, 329 
Ill. 637, 161 NE 118; Skelly v. Ersch, 
305 Ill. 126, 1837 NE 106; Silurian Oil 
Co. v. Neal, 277 Ill. 45, 115 NE 114; 
Tilton v. Fairmont Lodge No. 590, A. 
F. & A. M., 244 Ill. 617, 91 NE 644 [aff 
149 Ill. A. 5380]; Seymour v. Bowles, 
172 Til, 5215--50 NE 122; Fowler va. 
Black, 136 Ill. 363, 26 NE 596, 11 LRA 
670; Goltra v. Sanasack, 53 Ill. 456; 
Sibert v. McAvoy, 15 Ill. 106; Baker 
Oswald v. 
Sproehnle, 16 Ill. A. 368. But see 
Dinwiddie v. Self, 145 Ill. 290, 33 
NE 892 (where the court recognized 
exceptions to the rule and allowed 
reformation for mistake as to the le- 
gal meaning and operation of the 
words used in a deed). 


[a] The rule is inflexible that a 
mistake or misapprehension of the 
law is never relieved against or cor- 
ae Goltra v. Sanasack, 53 III. 
56. 


45. U.S.—Snell v. Atlantic F. & M. 
rate COMM SiWaelSs 1857-25 wlameden 52s 


[538 C.J.] 933 


In one jurisdiction the courts apply absolutely the 
general rule*? that equity will not grant relief 
against mistakes of law to the reformation of in- 
struments and hold that an instrument can be re- 
formed only for a mistake of fact and not for a mis- 
But in most jurisdictions the courts, 
while asserting or holding that a mere or pure mis- 
take of law is not ordinarily a ground for reforma- 
tion,*® recognize that the general rule*® is subject to 
many well established exceptions,*’ or say that the 


Clarksburg Trust Co. v. Commercial 
Casualty Ins. Co., 40° F. (2d) 626; 
Southern Surety Co. v. U. S. Cast Iron 
Pipe, ete., Co., 13 F. (2d) 8383. 

Ala.—Lipham vy. Shamblee, 205 Ala. 
498, 88 S 569. 

Ark.—Louis Werner Sawmill Co. v. 
Sessoms, 120 Ark. 105, 179 SW 185; 
Phoenix Assur. Co. v. Boyett, 77 Ark. 


41, 90 SW 284; Lawrence County 
Bank v. Arndt, 69 Ark. 406, 65 SW 
1052. 5 


Conn.—Haussman v. Burnham, 59 


Conn. 117, 22 A 1065, 21 AmSR 74. 


Del.—Lewes y. Breakwater Fish- 
eries Co., 12 Del.’"Ch. 269, 117 A 823. 


me C.—Marshall v. Lane, 27 App. 
Md.—Godwin v. Da Conturbia, 
Md. 488, 80 A 1016. 


Minn.—Forest Lake State Bank v. 
Ekstrand, 112 Minn, 412, 128 NW 455; 
ve v. Meilke, 89 Minn. 232, 94 NW 

Mo.—MclIntyre v. 
966. 

N. Y.—Greene v. Smith; 160 N. Y. 
533, 55 NE 210 [aff 13 App. Div. 459, 
43 NYS 610]; Western Union Tel. Co. 
v. Shepard, 49 App. Div. 345, 63 NYS 
435 [aff 27 Mise. 101, 57 NYS 357]. 


N. C.—Pelletier v. Interstate Coop- 


115 


Casey, 182 SW 


erage Co.,'158 N. C. 4038, 74 SE 112 
[quot Cyc]; Morehead Banking Co. v. 


Morehead, 124 N. C. 622, 32 SE 967, 
122 N. C. 318, 30 SE 331; Sandlin v. 
Ward, 94 N. C. 490. 


Okl.—Barnett v. Douglas, 102 Okl. 
85, 226 P 1035, 39 ALR 188; Watashe 
v. Tiger, 88 Okl. 77, 211 BR 415; Hollo- 
way v. Ward, 84 Okl. 247, 203 P 217; 
eomhel v. Newman, 51 Okl. 121, 151 


Pa.—Andrews Bros. Co. v. Youngs- 
town Coke Co., 7 Pa. Co. 67. 


Utah.—Deseret Nat. Bank vy. Din- 
woodey, 17 Utah 43, 53 P 215. 


[a] Illustration.—Omission from 
deed of agreement that land should 
go back to grantor upon grantee'’s 
death, because the parties were con- 
tent to rest their rights thereon in- 
dependently of the deed, was merely a 
mistake of law, and not of fact, 
against which no court will grant 
relief. Lipham v. Shamblee, 205 Ala. 
498, 88 S 569. 


[b] Ignorance of law.—Park’s Code 
Annot. (1915) § 4575, provides that 
ignorance of the law, where the facts 
are known, and there is no misplaced 
confidence and no deception or fraud, 
either to induce a mistake of law or 
prevent its correction, will not author- 
ize reformation in equity. So con- 
strued in Atlanta Trust, etc., Co. v. 
Nelms, 116 Ga. 915, 43 SE 380. 


[ec] Early cases held equitable re- 
lief, by way of reformation, for mis- 
take in matter of law to be the ex- 
ception rather than the rule. 
Rousmanier, 1) Pet. CULTS or ieee 
ed. 27; Newell v. Stiles, 21 Ga. 118. 


46. See Equity § 69. 


47. U. S.—Southern Surety Co. v. 
Un S-Cast. Lronabipe, ete, Coeds an. 
(2d) 833. 


934 [53 C.J.] 


general rule*® applies only in the absence of fraud, 
surprise, or undue influence,*® or where the mistake 
involves fact as well as law, or is attended by speciat [§ 
circumstances demanding equitable interference, 
as where it appears that defendant avails himself of 
opportunities afforded by the mistake, or takes un- 
of plaintiff.°? 
although it is not always so stated, the majority rule, 
as the cases have been actually decided, seems to be 
that the rule that a mistake of law is no ground for 
equitable relief applies only to cases where the con- 
tract as entered into speaks the true agreement of 
the parties, and does not apply where the contract is 
fully understood, but is incorrectly expressed in the 
writing through ignorance or mistake as to the legal 
import of the language selected by the parties for 
So that, if by mistake the instru- 
ment does not express the agreement of the parties, 


conscionable advantage 


that purpose.°? 


D. .C.—Marshall vy. Lane, 
276. 


Minn.—Wall v. Meilke, 89 Minn. 232, 
94 NW 688. 
N. J.—Green v. Morris, etc., R. Co., 
12-N: J. Hq. 165. ‘ 
Oh.—MeNaughten vy. Partridge, 11 
Oh. 223, 38 AmD 731. 


fa] In Indiana (1) early cases held 
that the mistake must be one of fact 
and not of law. Baker v. Pyatt, 108 
Ind. 61, 9 NE 112; Easter v. Severin, 
78 Ind. 540; Heavenridge Vv. Mondy, 
49 Ind. 434; Allen v. Anderson, 44 Ind. 
395; King v. Edward Thompson Co., 
56 Ind. A. 274, 104 NE 106. (2) How- 
ever, one early case held that a mere 
mistake of-law is one from which, ex- 
cept in cases of peculiar character, 
no relief can be granted (Rhodes v. 
Piper, 40 Ind. 369), (8) and a later 
ease held that there are exceptions to 
the rule, and granted reformation be- 
cause of a mistake as to the legal ef- 
fect of a deed (Parish vy. Camplin, 139 
Ind. 1, 37 NE 607). 

48. See Equity § 69. 

49. Magnolia Petroleum Co. v. Mc- 
Fall, 178 Ark. 596, 12 SW (2d) 15; Se- 
curity L. Ins. Co. v. Leeper, 171 Ark. 
77, 284 SW 12; Phoenix Assur. Co. v. 
Boyette, 77 Ark. 41, 90 SW 284; Wat- 
ashe v. Tiger, 88 Okl. 77, 211 P 415. 


50. Ark.—Lawrence County Bank 
v. Arndt, 69 Ark. 406, 65 SW 1052. 


Mo.—Griffith v. Townley, 69 Mo. 13, 
33 AmR 476. 


N. Y.—Marsh v. McNair, 
Lie 

N. C.—Pelletier v. Interstate Coop- 
erage Co., 158 N. C. 403, 74 SE 112 
Bones Cyc]; Sandlin v. Ward, 94 N. C. 


27 App. 


48 Hun 


Okl.—Barnett v. Douglas, 102 Okl. 
85, 226 P 1035, 39 ALR 188; Holloway 
v. Ward, 84 Okl. 247, 203 P 217; Camp- 
bell v. Newman, 51 Okl. 121, 151 P 
602. 

51. Benson v. Markoe, 37 Minn. 30, 
383 NW 38, 5 AmMSR 816; Ackerman v. 
Begrisch, (N. J. Ch.) 50 A 673; Green 
Va wiornris, etc, R. Con ZN. Haq. 
165; Biggs v. Bailey, 49 W. Va. 188, 
38 SE 499. 


[a] Effect of agency.—That the 
mistake is attributable to the agent 


of the party seeking to take advan-. 


tage of it entitles it to favorable con- 
sideration. Green vy. Morris, etc., R. 
Co., 12 N. J. Eq. 165; Biggs v. Bailey, 
49 W. Va. 188, 38 SE 499. 


52. Stafford v. Fetters, 55 Iowa 
484, 8 NW 322; Richmond v. Ogden 
St. R: Co,, 44 Or. 48, 74_P 3333 Wis- 
consin, Mar, ete: Ins: "Co.~Bank Uw. 
Mann, 100 Wis. 596, 619, 621, 76 NW 


REFORMATION OF INSTRUMENTS 


or law.5? 
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However, [9 
Of Contract. 


777. See cases infra §§ 54-57. 


[a] Rule has no application to 
mistakes in the language of a con- 
tract, or in the choice of the form of 
an instrument whereby it has an ef- 
fect different from the intention of 
the parties. Stafford v. Fetters, 55 
Iowa 484, 8 NW 322. 


53. Oliver v. Mutual Commercial 
Marine Ins. Co,, 18 F. Cas. No. 10,498, 
2 Curt. 277; Eastern Gulf Oil Co. v. 
Lovelace, 188 Ky. 238, 221 SW 544; 
Womack v. Eacker, 62 N. C. 161; Mc- 
Kay v. Simpson, 41 N. C. 452; Lytle 
v. Hulen, 128 Or. 483, 275 P 45; Smith 
v. Cram, 113 Or. 313, 230 P 812. 


fa] In modern times relief will be 
granted where the mistake is one of 
law as well as where it is one of fact. 
Hastern Gulf Oil Co. v. Lovelace, 188 
Ky. 238, 221 SW 544. 


54. Baker v. Pierce, 197 Ill. A. 158; 
Bagby v. Martin, 118 Okl. 244, 247 P 
404; Deseret Nat. Bank v. Dinwoodey, 
17 Utah 43, 53 P 215; Pomeroy Eq 
Jur. § 845. See also Ignorance 31 C. 
J. p 240 note 58; Mistake 40 C. J. p 
1228 note 87. 

{a] Other statements.—(1) ‘‘Mis- 
take of law’ happens when a party 
having full knowledge of the facts 
comes to an erroneous conclusion as 
to their legal effect, or a mistaken 
opinion or inference arising from an 
imperfect or incorrect exercise of the 
judgment on the facts as they really 
are. Barnett v. Douglas, 102 Okl. 85, 
226 P 1035, 39 ALR 188. (2) “A mis- 
apprehension of the law by all par- 
ties, all supposing that they know 
and understand it, and all making sub- 
stantially the same mistake as to the 
law .. . constitutes a mistake. . 
of law.” Holmes v. Anderson, 90 Cal, 
A. 276, 265 P 1010 [quot Hannah Vv. 
Steinman i159). Cali L429" 146°) Liar ue. 
1094]. (3) A mutual mistake of par- 
ties to a deed as to the interest of the 
grantor in the land conveyed because 
of an erroneous conclusion as to the 
law of descent is a mistake of law, 
and, unless accompanied by other cir- 
cumstances demanding relief, is no 
ground for the reformation of the 
deed. Barnett v. Douglas, supra. 


{b] Term “law” explained.—The 
rule that equity will not reform a deed 
on the ground of mistake where the 
mistake is one of law applies only 
where the word “law” is used in the 
sense of general law, or law of the 
country, and does not apply where it 
is used in the sense ofa private right; 
for in such case the mistake is really 
one of fact. Marshall v. Lane, 27 App. 
(DD. O Hp 2rier 

55, William Cramp, ete., Ship, ete., 
Bids Con vacU S046 (Oty Clin bed spent 
239 U. S. /221, 36 SCt 70, 60 L. ed. 


54] (b) What Constitutes. 
exists when the parties labor under an erroneous con- 
viction as to the legal import and effect of known 
facts as put into an instrument.®* 


55] (c) As to Legal Operation and Effect—aa. 
A mistake of law in the making of 
the contract is not a ground for reformation.®° 
if the instrument accurately expresses the true agree- 
ment it cannot be reformed because one or both of 
the parties thereto were mistaken as to the legal 
import or effect of the contract,°® or failed to execute 
the particular character of contract which would 
have been most beneficial ;°* 
be reformed which had the exaet effect intended be- 
cause the law as applied to the situation thus created 
produced a different result than was expected.°* <A 


cP wr. 
x * 


[§§ 53-55 


it is immaterial whethou the mistake be one of fact 


A mistake of law 


Thus 


nor will an instrument 


2e8 Ts Garnar’ veo Birds fo, oeaLoreN. 
Y.) 277; Powers v. Caledonia County 
Ct tearoae School, 93 Vt. 220, 106 A 

[a] Power to contract.—A mistake 
of law upon the part of grantor and 
grantee of a perpetual lease contract 
in relation to grantor’s right to make 
the contract will not warrant refor- 
mation. Powers vy. Caledonia County 
Grammar School, 93 Vt. 220, 106 A 836. 


56. U. S.—Goodno vy. Hotchkiss, 
237 Fed. 686; Travelers’ Ins. Co. v. 
Henderson, 69 Fed. 762, 16 CCA 390. 


Ala.—Orr v. Echols, 119 Ala. 340, 
24 S 357; Moore v. Tate, 114 Ala. 582, 
21S 820; Kelly v. Turner, 74 Ala. 513; 
Larkins v. Biddle, 21 Ala. 252. 


Del.—Lewes vy. Breakwater Fish- 
eries Co., 12 Del. Ch. 269, 117 A 823. 


T1l.— Dinwiddie v. Self, 145 Ill. 290, 
33 NE 892. 


Iowa.—Good Milking Mach. Co. v. 
Galloway, 168 Iowa 550, 150 NW 710: 
Marshall v. Westrope, 98 Iowa 324, 
67 NW 257; Reed v. Root, 59 Iowa 
359, 13 NW 323; Stafford v. Fetters, 
55 Towa 484, 8 NW 322. 
dae) he ear nee v. Mouser, 14 KyL 

Mich.—Long vy. Bibbler, 225 Mich. 
261, 196 NW 349; McGraw v. Muma, 
164 Mich, 117, 129 NW 20. 


N. Y.—Marsh v. McNair, 48 Hun 
117, 15 NYSt 470; Hall v. Reed, 2 
Barb. Ch. 500. 


N. C.—Pelletier 


v. Interstate Coop- 


6éragze Co; 158 N.C. 403) 74cSH 112 
Feuer Sparks v. Pittman, 51 Miss. 
cls fae 

Or.—Richmond v. Ogden StunsGos 
44 Or. 48, 74 P 3338. 

R. I.—Ryder v. Ryder, 19 R. I. 188, 
82 A 919. 

Tex.—Morton v. Morris, 27 Tex. 
Civ. A. 262, 66 SW 94. 


[a] Thus a contract for the sale 
of land at specified payments per 
year will not be reformed because the 
parties did not realize that sixty 
yvears would elapse before it matured. 
Long v. Bibbler, 225 Mich. 261, 196 
NW 349. 

[b] Rule applies to family agree- 
sta Goodno v. Hotchkiss, 237 H'ea. 


57. Eastern Gulf Oil Co. v. Love- 
lace. 188 Ky. 238, 224 SW 544, 

58. Dever v. Dever, 44 SW 986, 19 
KyL 1988; Thompson v. Thompson, 18 
Oh. St. 73; Helm v. Wright, 2, Humphr. 
(Tenn.) 72. 

fa] Thus a husband who believed 
he would inherit his wife’s proper- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 55-56] 


mistake or misapprehension of the law by an attor- 
ney or friend of one of the parties to the agreement 
is not sufficient to warrant reformation,®® nor is a 
mistake of judgment whereby a deed will not effect 
If the particular kind or spe- 
cies of instrument selected®* or the particular terms 
inserted therein®? constitute a part of the contract 
or agreement, a mistake as to its legal effect will not 
warrant reformation; but, if the particular instru- 
ment was selected*® or the particular terms were 
used®* under the belief that they best carried out 
the agreement of the parties, but by mistake as to 
their legal effect they failed to do so, reformation is 


the desired object.°° 


proper. 


[§ 56] bb. Of Instrument—(aa) In General. 
a general rule, if by mistake of law an instrument 
fails to carry into effect a previous binding agree- 


ty, and therefore had property deed- 
ed to her in fee, is not entitled to 
have deed reformed. Dever v. Dever, 
44 SW 986, 19 KyL 1988. 


59. Garnar y. Bird, 57 Barb. (N. 

Y.) 277; Gilbert v. Gilbert; 9 Barb. 
(N. Y.) 532; Pennell v. Wilson, 25 N. 
Y. Super. 505; Luckenbach v. Thom- 
as, (Tex. Civ. A.) 166 SW 99. 
. [a] Intentional misrepresentation 
of attorney that stipulation which the 
parties discovered was missing from 
contract. before its execution, was 
binding, will not warrant reforma- 
tion, unless either party was misled 
by the other, or by the attorney. 
Luckenbach v. Thomas, (Tex. Civ. A.) 
166 SW 99. 


60. Durant v. Bacot, 13 N. J. Ea. 
201 [aff 15 N. J. Eq. 411] (failure of 
land purchased to square the corners 
of owner’s land). 


61. Hunt v. Rousmaniere, 1 Pet. 
COs SO Lani. La Cd. 2150. emple “Vv. 
Pea engel, 19 App. Div. 552, 46 NYS 
288. 

62. Western Union Tel. Co. v. 
Shepard, 49 App. Div. 345, 68 NYS 
435 [rev on other grounds 169 N. Y. 
170, 62 NE 154]. 


63. Hunt v. Rousmanier, 1 Pet. (U. 
S.) 1, 7 L. ed. 27 (dictum); Oliver v. 
Mutual Commercial Mar. Ins. Co., 18 
F.. Cas. No. 10,498, 2 Curt. 277. 


64. See infra § 56 


65. Bonbright v. Bonbright, 123 
Towa 305, 98 NW 784; Kornegay v. 
Everett, 99 N. C. 30, 5 SE 418; Smith 
WeusCramy) lkswOrmue lds 20g LE. asia 
Woods v. Desmond, (Wash.) 286 P 
856; Hazard v. Warner, 122 Wash. 
687, 211 P 732; Hendrickson v. Ly- 
ons, 121 Wash. 632, 209 P 1095. 


[a] Thus a mortgagee who 
thought that a mere recital in a re- 
lease would not discharge a chattel 
mortgage was entitled to reformation 
of release discharging chattel mort- 
gages contrary to prior oral agree- 
ment of parties. Woods v. Desmond, 
(Wash.) 286 P 856. 


66. See supra § 55. 


67. Goltra v. Sanasack, 58 Ill. 456; 
Watson y. Concordia F. Ins. Co., 213 
Ill. A. 412 [dist Dinwiddie v. Self, 145 
Ill. 290, 33 NE 892 (on ground that 
insertion of words not authorized con- 
stitutes a mistake of fact)]. 


68. U. S.—Griswold v. Hazard, 141 
WU. Si 260; 11 -SCt 972) 999; 35 L. ed: 
678; Clarksburg Trust Co. v. Com- 
mercial Casualty Ins. Co., 40 F. (2d) 
626; ADtna Constr. Co. v. U. S., 46 Ct. 
Cirrus: 

Del.—Lewes v. Breakwater Fish- 
eries Co., 12 Del. Ch. 269, 117 A 823. 

Iowa.—Marshall v. Westrope, 98 
Iowa 324, 67 NW 257; Lee v. Perci- 
val, 85 Iowa 639, 52 NW 543. 
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mation.®§ 


reformation ; 
fails, by reason 
As 


tents are known 


Md.—Godwin v. Da Conturbia, .115 
Md. 488, 80 A 1016. 


Mo.—Horine v. Royal Ins. Co., 199 
Mo. A. 107, 201 SW 958. 
D.—Korte v. O'Neill, 34 S. D. 


Ss. 
241, 148 NW 12. 


[al Rule restated.—‘If, however, 
in a given case, the parties actually 
mistake or misunderstand the prin- 
ciple of law applicable to the subject- 
matter of the contract, and reach an 
agreement relying upon this mistake 
of the law, there is no ground upon 
which a court of equity can reform 


ment, it may be reformed.®® 
not in an erroneous understanding of the legal effect 
of the contract agreed upon or the rights of the par- 
ties connected therewith,®® but consists of a misun- 
derstanding of the import of the language used to 
express the terms of the contract agreed upon, it is, 
except in a few jurisdictions,®” a ground for refor- 
The distinction which these cases draw 
is between a mistake of law which underlies the mak- 
ing of the contract, and a mistake concerning the 
legal import of words which underlies the manner of 
expressing the contract; the latter is remediable by 
the former is not.®°® 


the contract. The court cannot know 
whether the parties, if they had cor- 
rectly understood the law, would 
have entered into any contract on the 
subject, or What terms they might 
have reached touching the same. 
When, however, the mistake 
lies, not ina misunderstanding of the 
principles of the law as controlling 
the subject of the contract, or the 
rights of the parties connected there- 
with, but merely in the terms prop- 
er to be used in defining the actual 
contract of the parties, such a mis- 
take, though in one sense a mistake 
of law, is one that a court of equity 
will correct.” Abraham v. North 
German Ins. Co., 40 Fed. 717, 722. 


[b] Rule applies especially where 
the written contract is a printed form 
prepared by the party who would 
profit by the mistake and was select- 
ed by his agent as expressing the con- 
tract agreed upon. Clarksburg Trust 
Co. v. Commercial Casualty Ins. Co., 
40 F. (2d) 626. 


69. ANtna Constr. Co. v. U. S., 46 
Ct. Cl. 113, 1381; Lewes v. Breakwater 
Fisheries Co., 12 Del. Ch. 269, 117 A 
823; Good Milking Mach. Co. v. Gal- 
loway, 168 Iowa 550, 150 NW 710; 
Coleman v. Coleman, 153 Iowa 543, 
553, 133 NW 755. 


“The mistake contemplated by the 
rule that equity will not relieve for 
mistake of law is a mistake in the 
agreement itself between the parties, 


due to some ignorance or misconcep- 
tion of the law on their part, and not 
a mistake in the reduction of such 


agreement to written form.” Attna 
Constr’ Co. vi US.) supra. 
“A mistake in a contract itself, 


springing from ignorance of law, is 


one thing, and a mistake in the legal 


meaning attributable to words used 
to express a contract’ is quite anoth- 
er.” Coleman v. Coleman, supra. 

[a] There is a difference between 
reforming a contract, so as to give it 
a different legal effect, and reforming 
the written evidence of a contract so 
as to make it express the true con- 
tract, where, through mutual igno- 
rance, the legal import of the lan- 


guage used does not express the con- 
tract as actually made. Good Milk- 
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If the mistake consists 


If an instrument 
of misapprehension as to its legal 


effect, to effectuate or conform to the agreement 
made, relief will be granted,*° even though its con- 


to the parties.‘ If after making 
ing Mach. Co. v. Galloway, Ase Iowa 
550, 150 NW 710. 


70. U. S.—Philippine Seat Es- 
tates Dev. Co. v. Philippines, 247 U. 
S. 385, 38 SCt 518, 62 L. ed. 1177. 


Cal.—Holmes v. Anderson, 90 Cal. 
A. 276, 265 P 1010. 


€ v. Wright, 145 Ga. 787, 
89 SE 838; Richardson v. Perrin, 137 
Ga. 432, 73 SE 649; Dolvin v. Ameri- 
can Harrow Co., 125 Ga.-699, 54 SE 
706, 28 LRANS 785;~<Allen v. Elder, 
76 Ga. 674, 2 AmSR 63. 


Ind.—Parish y. Camplin, 139 Ind. 
1, 37 NE 607. 


Iowa.—Hausbranadt v. Hofler, Viz 
Towa 103, 90 NW 494, 94 AmSR 289; 
Stafford v. Fetters, 55 Iowa 484, 8 NW 
322. Contra Corning v. Grohe, 65 
Iowa 328, 21 NW 662. 


Ky.—Burton v. American Bonding, 
etce., Co., 182 Ky. 637, 206 SW 884. 


ae v. Pittman, 51 Miss. 
oO . 

N. J.—Green v. Morris, etc., R. Cm, 
ae JP HQe 165" [atl elo iN. eae 


N. C.—Pelletier v. Interstate Coop- 
erage Co., 158 N. C. 403, 74 SE 112. 


Vt.—Beardsley v. Knight, 10 Vt. 
185, 38 AmD 193. 


Va.—Brown v. Bonner, 8 Leigh (35 
Va.) 1, 31 AmD 687. 


W. Va.—Bigges v. Bailey, 49 W. Va. 
188, 38 SH 499. 


Wis.—Petfalski v. Winkel Garage 
Co., 190 Wis. 64, 208 NW 893. 


[a] Rule applies where the mis- 
take operates as a gross injustice to 
one and gives an unconscionable ad- 
vantage to the other. Porter wv. 
Wright, 145 Ga. 787, 89 SE 838; Rich- 
ardson v. Perrin, 137 Ga. 432, 73 SE 
649; Dolvin v. American Harrow Co., 
125 Ga. 699, 54 SE 706, 28 LRANS 785; 
eben v. Elder, 76° Ga. 674, 2 AmSR 


{[b] Kind of instrument.—One ig- 
norant of legal forms, signing a con- 
ditional sales contract after being 
told he was signing a chattel mort- 
gage, is entitled to reformation. Pet- 
falski v. Winkel Garage Co., 190 Wis. 
64, 208 NW 898. 


[ec] Philippine Code Civ. Proc. § 
285, warrants relief where the mutu- 
al mistake was one of law as to the 
legal interpretation of the instrument. 
Philippine Sugar Estates Dev. Co. v. 
Philippines, 247 U. S. 385, 38 SCt. 513, 
62 L. ed. 1177. 


71. Corrigan v. Tiernay, 
276, 18 SW 401; 


100 Mo. 
McKim v. Metropoli- 
tan St. R. Co., 196 Mo. A. 544, 196 SW 
433; Womack v. Packer, 62 N. C. 161; 
McNaughten v. Partridge, 11 Oh. 223, 
38 AmD 781. 
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-a contract or agreement, in reducing it to writing, 
through mistake of law, the instrument fails to ex- 
press the agreement actually made, there is ground 
to reform to the same extent as if the failure of the 
instrument to express the agreement was caused 
and this includes a mistake 
arising from ignorance or misapprehension of the 
parties as to the legal meaning and effect of the terms 
used to express their intention,*’® although the lan- 


by mistake of fact;?? 


Atlantic F. & 
25, Le ed. 52's 
15° ME. 


72. U. S.—Snell v. 
Ma Ins: Com 9s U.S: 85, 
Skelton v. Federal Surety Co., 
(2d) 756. 


Alaska. 
Alaska 457 


Conn.—Haussman v. Burnham, 59 
Conn? 117 22 A 1065, 21 AmSR 74. 


Ga.—Wyche v. Greene, 11 Ga. 159. 


Iowa.—Bonbright v. Bonbright, 123 
Iowa 305, 98 NW 784; Reed v. Root, 
59 Iowa 359, 13 NW 323. 


Ky.—Lear v. Prather, 
SW 946, 11 KyL 699. 

Mich.—McGraw v. Muma, 164 Mich. 
117, 129 NW 20. 


Mo.—Brambhall v. Bramhall, 216 SW 
766. 

N. Y.—Baird v. Erie R. Co., 148 App. 
Div. 452, 132 NYS 971 [aff 72 Misc. 
162, 229 NWS: 329 (aff 210 °N. Yo 2215, 
104 NE 614)]; Marsh vy. McNair, 48 
Hun 117. 

Oh.—Evants v. Strode, 
38 AmD 744. 

S. D.—Korte v. O’Neill, 34 S. D. 241, 
148 NW 12 [quot Cyc]. 


Va.—Brown v. Bonner, 8 Leigh (35 
Wiehe ils Bull JUset Danae 


Wis.—Wisconsin M. & F. Ins. Co. 
Bank v.- Mann, 100 Wis. 596, 76 NW 
777; Kyle v. Fehley, 81 Wis. 67, 51 
NW 257, 29 AmSR 866. 


fa] Rule applies where the deed 
does not convey the estate intended 
by the parties. Bramhall v. Bram- 
hall, (Mo.) 216 SW 766. 

73. a 
340, 24 S 357; 
582, 21 S 820; 
Ala. 252. 

Ga.—White, etce., 


Dickinson, 7 


Grigsby v. 


89 Ky. 501, 12 


11 Oh. 480, 


119 Ala. 
Moore v. Tate, 114 Ala. 
Larkins v. Biddle, 21 


Lumber Co. v. 


Foster, 157 Ga. 493, 122 SE 29; Clay- 
man v. Bussey, 30 Ga. 946, 16 AmD 


Iowa.—Halver v. Higgins Sheep 
Commn. Co., 169 NW 347 [super- 
seded 188 lowa 806, 176 NW 713]; 
Hyde Park Inv. Co. v. Glenwood Coal 
Co., 170 Iowa 593, 153 NW 181; Good 
Milking Mach. Co. v. Galloway, 168 
Iowa 550, 150 NW 710; Coleman v. 
Coleman, 153 Iowa 5438, 183 NW 755; 
Goodrich v. Fogarty, 130 Iowa 223, 


106 NW 616; Stelpflug v. Wolfe, 127 
Iowa 192, 102 NW 1130; Hopwood v. 
McCausland, 120 Iowa 218, 94 NW 


469; Reed v. Root, 59 Iowa 359, 13 NW 
28. 

Ky.—Collier v. Collier, 229 Ky. 746, 
17 SW (2d) 1028; Burton v. American 
Bonding, etc., Co., 182 Ky. 637, 206 
SW 884; Welch v. Welch, 13 KyL 
639. 


Mass.—Keith v. Thomas, 266 Mass. 
566, 165 NE 679; Eustis Mfg. Co. v. 
Saco Brick Co., 198 Mass. 212, 84 NE 
449; Canedy v. Marcy, 13 Gray 373. 


Minn.—Segerstrom v. Holland Pia- 
no Mfg. Co., 155 Minn. 50, 192 NW 
191; Barnum v. White, 128 Minn. 58, 
150) NOW. 227, Lol. NW {l47> Wall v: 
Meilke, 89 Minn. 232, 94 NW 688. 


Miss.—Barataria Canning Co. v. 
Ott, 88 Miss. 771, 41 S 378. 

Mo.—Wilhite v. Wilhite, 
387, 224 SW 448. 


284 Mo. 


was sufficient to create the 
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Commercial Un- 


Nebr.—Lansing v. 
(Unoff.) 140, 


ion Assur. Co., 4 Nebr. 
93 NW 756. 

N. Y.—Baird v. Erie R. Co., 210 N. 
Y. 225, 104 NE 614; Maher v. Hiber- 
nia Ins, Co., 67 N. Y. 283; Pitcher v. 
Hennessey, 48 N. Y. 415; Brown v. 
Brown, 79 Hun 44, 29 NYS 652 [aff 
150. N. ¥. 574, 44 NE 1021]; Marsh. v. 
McNair, 48 Hun 117, 15 NYSt 470; 
Millspaugh v. Cassedy, 191 App. Div. 
221, 181 NYS 276; Myer v. Idlewood 
Assoc., 146 NYS 469. Contra Kent v. 
Manchester, 29 Barb. 595. 

Oh.—Evants v. Strode, 11 Oh. 480, 
38 AmD 744; McNaughten v. Part- 
ridge, 11 Oh. 223, 38 AmD 731. Con- 
tra Anderson v. Fugman, 22 Oh. Cir. 
Ct. N.S. 2/83; 

Okl.—Bagby v. Martin, 118 Okl. 244, 
247 P 404; Gross Constr. Co. v. Hales, 
SRO loan Omi 28. 

Or.—Kraemer v. Alvord, 97 Or. 227, 
189 P 990; Richmond v. Ogden St. R. 
Co., 44 Or. 48, 74 P 333. 

Pa.—Huss v. Morris, 63 Pa. 367. 

R. I.—Ryder v. Ryder, 19 R. I. 188, 
32, A 919. 

S. D.—Korte v. O’Neill, 34 S. 
148 NW 12 [quot Cyc]. 

Tenn.—Alexander v. Shapard, 146 
Tenn. 90, 240 SW 287. 

Tex.—Norris v. W. C. Belcher Land 
Mortg. Co., 98 Tex. 176, 82 SW 500, 83 


D. 241, 


SW 799; North Texas Oil, ete., Co. v. 
Standard Tank Car Co., (Civ. A.) 249 
SW 253. 

Wis.—Wisconsin Mar., etc., Ins. Co. 


Bank v. Mann, 100'Wis. 596, 76 NW 
Motels - 

N. S.—Lawson v. Jones, 40 N. S. 
303. 


“Here equity will always grant re- 
lief, unless barred on some other 
ground.” Richmond v. Ogden St. R. 
Co., 44 Or. 48, 56, 74 P 333. 


[a] Thus (1) a grantee, on proof 
that a clause giving the property to 
her husband and son on her death 
was intended merely to obviate the 
necessity of a will, is entitled to ref- 
ormation by canceling remainders. 
Collier v. Collier, 229 Ky. 746, 17 SW 
(2d) 1028. (2) If the instrument was 
drawn by the one party and accepted 
by the other, under the impression 
that the language of the instrument 
matters 
stipulated for, when the terms used 
were not in law sufficient for that 
purpose, it will be reformed to ex- 
press the true agreement. Larkins v. 
Biddle, 21 Ala. 252. 

{b] It is immaterial whether such 
mistake be called one of law or of 
fact. Myer v. Idlewood Assoc., 146 
NYS 469. 

[ce] As mistake of fact.—(1) Such 
mistake is not strictly a mistake of 
law, but rather one of fact, a mistake 
occasioned by the parties in the use 
of words inadequate to convey the 
real and true meaning, intention, and 
agreement of the parties. Alexander 
v. Shapard, 146 Tenn. 90, 240 SW 287. 
(2) Where plaintiff, acting only as 
agent for the manufacture of a gas 
engine, contracted for the sale there- 
of to defendant, signing the contract 
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guage used may be precisely that agreed upon.** 
However, in some jurisdictions it is held that if the 
parties prepared just such an instrument. as they 
intended, drawn exactly as intended, but they were 
mistaken as to its legal effect, that will not warrant 
its reformation,*® nor if the language of the instru- 
ment is the very language the parties intended to 
use,’® or if one or both of the parties knew the lan- 
euage used at the time the instrument was execut- 


in its individual name, and the con- 
tract would have been correctly set 
forth, but for plaintiff’s misappre- 
hension as to the effect upon its lia- 
bility of the language employed by it 
in the contract, plaintiff having mis- 
taken the form of signature as an ex- 
ecution of the contract by which its 
principal, rather than itself, became 
bound, the error constituted a mistake 
of fact, against which equity would 
grant relief, and not a mistake of law. 
Eustis Mfg. Co. v. Saco Brick Co., 198 
Mass. 212, 84 NE 449. 

[d] As mistake of law.—Misiake, 
in use of words to clearly express 
the actual contract, though sometimes 
denominated as a mistake of law, is 
only a_ mistake as to the legal mean- 
ing. Good Milking Mach. Co. v. Gal- 
loway, 168 Iowa 550, 150 NW 710. 


74. Orr v. Echols, 119 Ala. 340, 24 
S 357; Moore v. Tate, 114 Ala. 582; 
21S 820; Barnum v. White, 128 Minn. 
58, 150 NW 227, 151 NW 147; Seger- 
strom v. Holland Piano Mfg: Co., 155 
Minn. 50, 192 NW 191; Wall v. Meilke, 
89 Minn. 232, 94 NW 688; Maher v. 
Hibernia Ins. Co., 67 N. Y. 283; Mills- 
paugh v. Cassedy, 191 App. Div. 221, 
181 NYS 276. 

[a] Court is not confined to an in- 
quiry as to what words were meant 
to be used. Millspaugh v. Cassedy, 
19? App. Div. 221, 18L NYS) 276: 


[b] Mistake induced by the act of 
the other party is reformable. Heert 
v. Cruger, 14 Misc. 508, 35 NYS 1063. 


75. Ala.—Stokely Vv. Bessemer 
Coal, ete:., Co., 202 Alas 576, -88.-S. 786 
Kelly v... Turner, 74 Ala. 518. 


Ark.—Hicks v. Coody, 49 Ark. 425, 
5 SW 714; Rector v. Collins, 46 Ark. 
167, 55 AmD 6571, 


Del.—Newell v. Hartman, etce., 
Brewing Co., 9 Del. Ch. 240, 80 A 672; 
Marshall v. Rench, 3 Del. Ch. 239. 


Iowa.—Gerald v. Elley, 45 Iowa 322. 


N. Y.—Leavitt v. Palmer, 3 N. Y. 
19, 51% AmD 33 Arthur v. Arthur, 10 
Barb. 9. 

Or.—Lytle v. Hulen, 128 Or. 483, 275 
P 45. 


Tenn.—Thompson v. Exchange Bldg. 
Co., 157 Tenn. 275, 8 SW (2d) 489, 60 
ALR 693. 

[a] Ilustration.—Issuance by a 
banking association of promissory 
notes and trust deed as security for 
a legal liability, such security being 
illegal and void. Leavitt v. Palmer, 
oS NGY. 195d Am Diss3; 


{b] Effect of judicial decisions.— 
Where at the time a deed was made 
there were several contemporaneous 
decisions as to the effect of such deed, 
which were in opposition to previous 
decisions, and which were subse- 
quently overruled, the mistake of the 
parties to the deed was one of law, 
which could not be corrected. Kelly 
v. Turner, -74 Ala. 513. 


76. Cal.—Burt v. Wilson, 28 Cal. 
632, 87 AmD 142. 

Ida.—Brinton v. 
583, 240 P 859. 


111. Tilton v. Fairmount Lodge No. 
590 A. F. & A. M., 244 Ill. 617, 91 NE 


Johnson, 41 Ida. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ed,** will a mistake as to its legal effect. warrant ref- 
and under this view the fact that sureties 
upon a bond intended the state to be the obligee in- 
stead of the guardian, where such a bond to the state 
is not recognized at law, does not authorize its ref- 
ormation to make the guardian the obligee,** and it 
has been held that a grantee who relied upon the re- 
cital in a‘deed of the number of acres conveyed as a 
guaranty of quantity, thereby mistaking the legal 
effect of the instrument, cannot obtaim any relief 
All these cases, however, 
except those from jurisdictions holding a mistake of 
ground for xeformation,®® can 
probably be explained on the basis that the court 
considered the particular instrument or the terms 
used therein to be an integral part of the actual con- 
The general rules warrant- 
ing reformation for mistake as to the legal effect of 
the instrument have been applied in cases of mistake 
in the description of the subject matter,*? or in the 
use of technical language,**? such as is necessary to 


ormation ; 


by way of reformation.’ 


fact to be the only 


tract of the parties.’? 


644 [aff 149 Ill. A. 
Roehew 192 ila 252, 61) IN 93:57, 55 
LRA 591; Fowler v. Black, 136 Ill. 
363, 26 NE 596, 11 LRA 670; Wood v. 
Price, 46 Ill. 439; Gordere v. Down- 
ing, 18 Ill. 492; Coffing v. Taylor, 16 
Ill. 457; Sibert v. McAvoy, 15 Ill. 106; 
Broadwell v. Broadwell, 6 Ill. 599; 
Baker v. Pierce, 197 Ill. A. 158; Wol- 
sey v. Neeley, 46 Ill. A. 387; Calverly 
v. Harper, 40 Ill. A. 96; Oswald v. 
Sproehnle, 16 Ill. A. 368. 


Ind.—Easter v. Severin, 78 Ind. 540; 
Heavenridge v. Mondy, 49 Ind. 434; 
Allen v. Anderson, 44 Ind. 395; Nel- 
son v. Davis, 40 Ind. 366. 


Me.—-Farley v. Bryant, 32 Me. 474. 


530]; Atherton v. 


Mass.—Coolidge v. Loring, 235 
Mass. 220, 126 NE 276. 

Mo.—Regal Realty, ete, Co. v. 
Gallagher, 188 SW 151. 

N. H.—Mullin v. Eaton, 19 A 371. 

N. C.—Morehead Banking ‘Co. v. 


Morehead, 124 N. C. eae 32 SE 967, 
122 N. C. 318, 30 SE 3 


Or.—Smith v. Cram, es Or, 3137230 
P’ 812. 


Tex.—Bexar Bldg., etc., 
Seebe, (Civ. A.) 40 SW 875. 


Wash.—Hendrickson v. Lyons, 121 
Wash. 632, 209 P 1095. 


[a] Thus, where a lease to the sec- 
ond stary of a building was made for 
ninety-nine years under the belief 
that it would transfer the fee, it is 
not reformable. Tilton v. Fairmount 
Lodge No. 590 A. F. & A. M., 244 
Til. 617, 91 NE 644 [aff 149 Ill. A. 
530]. 

[b] Understanding of witnesses.— 
The fact that witnesses present mis- 
understood the legal effect of the 
writing, or that each of the parties 
gave a peculiar interpretation to it, 
does not afford a presumption of mis- 
take. Coffing v. Taylor, 16 Ill. 457. 


77. Loftus v. Fischer, 106 Cal. 616, 
39 P 1064; Glenn y. Statler, 42 Iowa 
107; Nichols, ete., Co. v. Horstad, 
eS De cse lO ORMNINY Hild OteNGIE cave 
Rains, 33 Wis. 689. 


[a] Rule applies where defendants 
were mistaken in believing the in- 
strument was in legal effect but a 
cost bond, when it was a cost and 
appeal bond. Nichols, etc., Co. v. 
Horstad, 27 S. D. 262, 130 NW 776. 


Assoc. v. 


78. Gaver v. Gaver, 119 Md. 634, 
87 A 396. 
79. Martin v. Hamlin, 18 Mich. 


354, 100 AmD 181 
80. See supra § 53 note 44. 
81. See cases supra notes 75-79. 
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ami 


82. Canedy v. Marcy, 13 Gray 
(Mass.) 373; Brimm v. McGee, 119 
Miss. 52, 80 S 379. Contra Toops v. 
Snyder, 70 Ind. 554. 


Description as matters of reforma- 
tion see infra §§ 87-99. 


83. Canedy’v. Marcy, 13 Gray 
(Mass.) 373; Clayton v. Freet, 10 Oh. 
St. 544 

84. U. S.—Pascault v. Cochran, 34 
Fed. 358. 

Conn.—Allis v. Hall, 76 Conn. 322, 
56 A 637; Blakeman y. Blakeman, 39 
Conn. 320; Stedwell v. Anderson, 21 
Conn. 139. 
beer C.—Marshall v. Lane, 27 App. 

Ind.—Radebaugh v. Seanlon, 41 


Ind. A. 109, 82 NE 544. 
Iowa.—Crum y. Loud, 23 Iowa 219. 


Ky.—Lear v. Prather, 89 Ky. 501, 12 
SW 946, 11 KyL 699; Worley v. Tug- 
gle, 4 Bush 168. 


Mo.—Corrigan vy. Tiernay, 
276, 13 SW 401. 


N. Y.—Uihlein v. Matthews, 93 App. 
Divs, 57-86) NYS) 924 aff 183° N.Y. 
563, 76 NE 1111]; Brown v. Brown, 
79 Hun 44, 29 NYS 652. 


N. C.—Condor v. Secrest, 149 N. C. 
201, 62 SE 921. 


ue Oh.—Clayton y. Frett, 10 Oh: St. 


S. C.—Brock v. O’Dell, 44 S. C. 22, 
21 SE 976. 


Tenn.—Cromwell vy. Winchester, 2 
Head 389. 


[a] Thus reformation was justi- 
fied (1) where, because the parties 
thought the law required it, a reser- 
vation was inserted in a mortgage, 
whereas the entire interest and all 


100 Mo. 


see land was intended to be mort- 
ged. Lear v. Prather, 89 Ky. 501, 
ip “Sw 946, 11 KyL 699. (2) Where 


land was conveyed to husband and 
wife in such terms as to vest in them 
a tenancy by the entirety, but their 
intention was to hold as tenants in 
common, and they believed the legal 
effect of the deed accomplished that. 
Marshall v. Lane, 27 App. (D. C.) 276. 
(3) Where parties, in drawing a deed 
intending to convey a life-estate, 
placed the words of limitation in the 
habendum instead of the premises, 
under the impression that it was im- 
material in which part they appeared. 
Condor v. Secrest, 149 N. C. 201, 62 
SE 921. (4) A mistake of law in 
thinking that a deed signed and ac- 
knowledged by the owner of land and 
his wife, without the wife’s name ap- 
pearing in the body of the deed, was 


[53 C.J.) 937 


the proper conveyance of real property,** or where 
the terms used create a sale instead of an option.*° 
It has been held, although there is authority to the 
contrary,®® that a mistake of law as to the proper 
execution of a deed will warrant its reformation so 
as to make it valid and earry out a prior contract 
between the parties,** as will also ignorance of a stat- 
ute requiring a statement of its purpose to be in- 
cluded in a deed given as security for a debt.** 
But ignorance of a rule of law which excludes parol 
evidence to vary a written contract®® will not war- 
rant reformation,®® nor will the intentional omission 
-of an interest rate from a contract under the mistak- 
en belief that it was usurious;®! but reformation has 
been held proper where an agreement to repair was 
left out of a rental contract by reason of a mistaken 
belief that the law imposed that duty upon the ten- 
A mistake as to the legal effect of the in- 
strument will not be a ground for reformation where 
the party was equitably although not legally bound 
in writing to execute the instrument as written.°* 


sufficient to convey all their title and 
estate, authorizes a correction, as 
would a mistake of fact arising from 
the supposition that the name did ap- 
pear therein. Radebaugh v. Scanlon, 
41 Ind. A. 109, 82 NE 544. 


85. Hopwood v. McCausland, 
Iowa 218, 94 NW 469. 
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86. Ballas v. Harrington First Nat. 
Bank, 15 Del. Ch. 140, 132 A,’ 688; 
CA ee v.. Waite, 36 S. CC. 5695 15 SB 

[a] Signature.—Where mortgagee 


in selling mortgaged lands as empow- 
ered so to do by the mortgage deed, 
signed the deed with his own name 
as mortgagee, instead of in the name 
of the mortgagor, it will not be re- 


formed. ‘Dendy v. Waite, 36 S. C. 569, 
15 SE 712. 
[b] Seals.—Intentional omission 


of seals from an instrument because 
thought to be unnecessary will not 
warrant reformation. Ballas v. Har- 
rington First Nat. Bank, 15 Del. Ch. 
140, 132 A 688. 


87. Haussman v. Burnham, 59 
Conn. 117, 22 A 1065, 21 AmSR 74. 

88. Staples v. East St. Paul State 
Bank, 122 Minn. 419, 142 NW 721. 
But see Webb v. Rice, 6 Hill (N. Y.)* 
219 (holding’ parol evidence inadmis- 
sible in a court of law to show that 
a deed absolute on its face was in- 
tended as a mortgage). 


{a] Said to be excention to rule.— 
Forest Lake State Bank v. Ekstrand, 


112 Minn. 412, 128 NW 455. 

89. See Evidence § 1380. 

90. Holland Blow Stave Co. v. Bar- 
clay, 193 Ala. 200, 69 S 118; Taylor 


v. Fowler, 155 Ga. 654, 118 SE 212. 


[a] Intentional omission of provi- 
sion from instrument under the belief 
that it could be established independ- 
ently thereof is not a ground for 
reformation. Holland Blow Stave Co. 
v. Barclay, 193 Ala. 200, 69 S 118. 


91. Greene v. Smith, 160 N. Y. 533, 
55, NE. 210. 


92. Montgomery v. Blocher, 194 
Ky. 280, 239 SW 46. 
93. Fleming v. Wheeler, 153 Mich. 


331, 116 NW 1085. 


[a] Thus, where it was understood 
that the purchaser under a land con- 
tract was to acquire outstanding tax 
titles, he was, upon surrender of the 
contract, in duty bound to surrender 
the perfected title, and his quitclaim 
deed will not be reformed to exclude 
the tax titles. Fleming v. Wheeler, 
153 Mich. 331, 116 NW 1085. 


G38) 153) 0 Jat 


Lessees who failed to procure expert advice as to 
legal effect of a renewal clause which was void for 
indefiniteness, and who were content with the lessor’s 
version, honestly made, cannot gain reformation on 
the ground that he was mistaken and they misunder- 
A mistake as to the effect 
as much property as 
was intended will not warrant reformation of a sub- 
sequent deed intended to cover all vendor’s remain- 


stood the legal import.°*# 
of a deed in that it did not cover 


ing land.®® 


[§ 57] (bb) Mistake by Scrivener or Drafts- 
The mistake of a serivener, although it be 
in drawing up an instrument, 
whereby he fails to carry out the previous agreement 


man.°° 
a mistake of law, 


94. Moran v. Wellington, 101 Misc. 
594, 167 NYS 465. 

95. Harkins v. Hatfield, 221 Ky. 91, 
297 SW 1109. 


96. See also infra § 63. 


Mistake of fact by draftsman see 
supra §§ 51, 52. 

97. U. S.—Hunt v. 
Pet. 1, 7 L. ed. 27;. South Carolina 
Medical Soc. v. Gilbreth, 208 Fed. 
889; Sampson v. Mudge, 13 Fed. 260; 
Hearn v. Equitable Safety Ins. Co., 
Tow Cas. No: .6;300, 14 Cliff. 192. Laff 
20 Wall. 494, 22 L. ed. 398]. 

Ala.—Larkins v. Biddle, 
252. 

Conn.—Allis v. 
56 A 637. 

Ga.—White, ete., Lumber Co. v. 
Foster, 157 Ga. 498, 122 SE 29; Collier 
Vv. Lanier, 1 Ga. 238; Rogers v. Atkin- 
son, 1 Ga. 12 


Rousmanier, 1 


21 Ala, 


Hall, 76 Conn. 322, 


Ind.—Hay v. Billeter, 83 Ind. A. 
244, 148 NE 15y. 
Iowa.—Wormer vy. Gilchrist, 230 


NW 856; Kytlica v. Albertson, 190 
NW 159; Day v. Dyer, 171 Iowa 437, 
152 NW 53; Coleman v. Coleman, 153 


Iowa 543, 183 NW 755; Bonbright v. 
Bonbright, 123 Iowa 305, 98 NW 784. 


BRE ee ora NOdy, v. Marcy, 13 Gray 
373. 


Mo.—Williamson vy. Brown, 195 Mo. 
oid, 93°SW 791: 


N. J.—Cochran v. Burns, 91 N. J. 
Eq. 7,107 A 476; Green v. Morris, etc., 
R, Co. 12 N, J. Ea. 165 [aff 15 N. J. 
Eq. 469). 

N. Y.—Pitcher v. Hennessey, 48 N. 
Y. 415; Bacot v. Fessenden, 139 App. 
Div. 647, 124 NYS 370 [aft 64 Mise. 
422, 119 NYS 464]. 


N. C.—Pelletier v. Interstate Co- 
operage Co., 158 N. C. 403, 74 SE 112. 

Pa.—Sacchetti v. Manasseri, 26 Pa. 
Dist. 781. 

Tenn.—Sands v. 
Civ. A. 280. 

Tex.—Benson vy. Ashford, (Civ. A.) 
216 SW 283. 

Wash.—State v. Lorenz, 
289, 60 P 644. 


W. Va.—Smith v. Owens, 63 W. Va. 
60, 59 SE 762. 


Hickman, 3 Tenn. 


22 Wash. 


mie S.—Lawson v. Jones, 40 N. S. 
[a] As constituting mistake of 
fact.—(1) “It is the mistake of the 


parties to the deeds which we are to 
inquire into; and if they were mis- 
led by a misplaced confidence in the 
skill of the scrivener, it can hardly be 
said to be a mistake of law and not of 
fact on their part.’’ Canedy v. Marcy, 
13 Gray (Mass.) 373, 377. (2) A mis- 
take by the draughtsman as to the 
legal effect of the terms used in mak- 
ing exception in the deed so that it 
did not express the agreement of the 
parties, was held one of fact. Pelle- 
tier v. Interstate Cooperage Co., 158 
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effect.°° 


reformation is 


N. C. 403, °74 SE 112. 


[b] That attorney-general accepted 
a deed, which conveyed less than was 
intended, and decided that it was suf- 
ficient, even if he knew what the deed 
was intended to convey, is not such a 
mistake of law as to prevent the state 
from obtaining a reformation. State 
v. Lorenz, 22 Wash. 289, 60 P 644. 


{c] Mistake through the ill advice 
of a notary was corrected in Whit- 
more v. Hay, 85 Wis. 240, 55 NW 708, 
39 AmSR 838. 


98. Shoe v. Heckley, 
586, 434 NE 214. 


CEA VW S.—Hazeltine Research 
Corp. v. Freed-Eisemann Radio Corp., 
3 F. (2d) 172; Wichita Petroleum Co. 
v. Winant, 295 Fed. 67; Burnes v. 
Burnes, 137 Fed. 781, 70 CCA 357 [aff 
132 Fed. 485, and certiorari den 199 
U. S. 605 mem, 26 SCt 746 mem, 50 
L. ed. 330 mem]; Goltra v. U. S., 64 
Ct. Cl. 147; William Cramp, ete., Ship 
éte:, | Bldg, Co:vetU. Ss 46 Ce Cl. 521 
[aff 239 U. S. 221, 86 SCt 70, 60 L. 
ed. 238]. 


Ala.—Birmingham Sawmill Co. v. 
Southern R. Co., 210 Ala. 126, 97 S 78; 
Goulding Fertilizer Co. v. Blanchard, 
178 Ala. 298, 59 S 485; Greil v. Tillis, 
170 Ala. 391, 54 S 524. 


Ark.—York vy. McKamey, 175 Ark. 
1170, 300 SW 371; Nicholson v. Hayes, 
166 Ark, 112, 265 SW 640; Loutre 
Lumber Co. v. Kinard, 236 SW 817; 
Doniphan, etc., R. Co. v. Missouri, etc., 
R. Co., 104 Ark. 475, 149 SW 60; John- 
son v. Austin, 86 Ark. 446, 111 SW 
455. 


Cal.—Holmes y. Anderson, 90 Cal. 
A, 276, 265 P 1010; Mahan v. Millar, 
56 Cal. A. 280, 205 P 67. 


Conn.—Enfield  v. Hamilton, 110 
Conn. 319, 148 A 358; Roth v. Stein, 
100 Conn. 668, 124 A 546. 


Del.—Pittsburgh Bank, National 
Assoc. v. United Electric Coal Co., 
(Ch.) 142 A 368. 


lowa.—Van Duzer v. Engeldinger, 
227 NW 591; King v. Good, 205 Iowa 
1208, 219 NW 517; Rankin vy. Taylor, 
204 Iowa 384, 214 NW 725; Graves v. 
Greenfiel, 196 Iowa 696, 195 NW 252; 
Kytlica v. Albertson, 1909 NW 159; 
Heard v. Mancolas, 187 Iowa 1045, 175 
NW 18; Stromberg v. Alexander, 171 
Iowa 707, 154 NW 414; Fullerton v. 
Des Moines, 115 NW 607, 147 Iowa 
254, 126 NW 159. 


Ky.—Clark v. Fergerson, 231 Ky. 
36, 20 SW (2d) 1013; Hayes v. Hud- 
son, 209 Ky. 657, 273 SW 524; Daniel 
Boone Coal Co. v. Crawford, 203 Ky. 
666, 262 “SW. L097: Brookshire Vv. 
Hughes, 203 Ky. 174, 261 SW 1109; 
Scott y. Spurr, 169 Ky. 575, 184 Sw 
866; Ison v. Sanders, 163 Ky. 605, 174 
SW 505; -Lindenberger v. Rowland, 
158 Ky. 760, 166 SW 242; Kolb v. Du- 
bois, 150 Ky. 92, 149 SW 1134. 


Md.—McElderry v. Shipley, 2 Md. 
25, 56 AmD 708. 
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of the parties, may be corrected.®” 
been held that where the instrument is prepared by 
the scrivener and executed by all the parties under 
the belief that the terms employed are sufficient to 
effectuate the purposes intended, it will not be re- 
formed because of a misinterpretation as to its legal 


‘ 
\ 


[$§ 56-58 


However, it has 


[§ 58] i. Mutual Mistake, and Mistake with Fraud 
or Inequitable Conduct—(1) In General. 


Before 


authorized the instrument must 


fail to express the agreement of the parties, ei- 
ther because of mutual mistake, or mistake, inad- 
vertence, or accident on the one side and fraud 
and inequitable conduct on the other;°® but if the 


Mass.—Barrell v. Britton, 252 Mass. 
504, 148 NE 134. 


Mich.—Holcomb v. Czenkusch, 222 
Mich. 376, 192 NW 548. 


N. J.—Northampton Tp. Bd. of Edu- 
cation vy. Gibbs, 101 N. J. Eq. 442, 139 
A 247; Plockzek v. St. Paul F. & M. 
Ins Co; 5.(CH Ot An eL2- 


N. Y.—Metzger v. Attna Ins. Co., 227 
N. Y. 411, 125 NE 814; Whittemore v. 
Farrington, 76 N. Y. 452 [aff 12 Hun 
349]; Wilson v. Deen, 74 N. Y. 531; 
Jackson v. Andrews, 59 N. Y.. 244; 
Bryce v. Lorillard F. Ins. Co., 55 N. 
Y, 240, 14 AmR 249; Story v. Conger, 
36 N. Y. 673, 93 AmD 546, 3 Transcr. 
A. 211; Ward v. Union Trust Co., 172 
App. Div. 569, 159 NYS 54 [rev on 
other grounds 224 N. Y. 73, 120 NE 
81]; Leary v. Geller, 169 App. Div. 
232, 154 NYS 507; Lake View Brew- 
ing Co. v. Commerce Ins. Co., 143 App. 
Div. 665, 128 NYS 337 [aff 207 N. Y. 
746 mem, 101 NE 1108 mem]; Lewitt 
v. Jewelers’ Safety Fund Soec., 121 
App. Div._727, 224 NYS 549 [rev on 
other grounds 249 N. Y. 217, 164 NE 
29]; Davenport v. Holbert, 131 Misc. 
Hae 227 NYS 1387. 


C.—Crawford v. Willoughby, 192 
N. NG 269, 134 SE 494; Allen v. Roa- 
noke R., ete., Cometh N. C. 339, 88 SE 
492; Dameron y. Rowland Lumber 
So., 161 .N. C. 495, 77 SE 694; McMinn 
Vv. Patton; “92-N2'Cy Btls verossiand w. 
Shober, 60 N. C. 562. 


N. D.—Forester v. Van Auken, 12 
ND 5, See INI Wes OL, 


Oh.—Baltimore, ete., R. Co. v. Bing, 
89 Oh. St. 92, 105 NE 142. 


Okl1.—Bell v. Bancroft, 55 Okl. 622 
155 'P 594. 


Or.—Sayre v. Moir, ‘68 Or. 381, 137 
PI2i15. 


Pa.—Reynolds v. Craft, 38 Pa. Su- 
per. 46. 


S. C.—Forrester v. Moon, 100 S. C. 
157, 84 SE 532. 


S. D.—Gould v. Nolen, 51 S. D. 472, 
214 NW 853. 


Tenn.—Jones v. Jones, 150 Tenn. 
554, 266 SW 110; Pittsburg Lumber 
erin v. Shell, 136 Tenn. 466, 189 SW 
879, 

Tex.—Arden v. Boone, (Civ. A.) 187 
SW 995 [aff (Commn, A.) 221 SW 
265]; Seidel v. Walker, (Civ. A.) 173 
Sw 1170; Luckenbach y. Thomas, 
(Civ. A.) 166 SW 99. 


Va.—Wilkinson v. Dorsey, 112 Va. 
859, 72 SE 676; Shenandoah Valley R. 
Cor Ww: Dunlop, 86 Va. 346, 10 SE 239. 


Wash.—Kelley v. Smith, 101 Wash. 
475, 172 P 542. 


W. Va.—R. D. Johnson Milling Co. 
v. Read, 76 W. Va. 557, 85 SH )726; 
Smith v. Parkersburg Dist. Bd. of 
Education, 76 W. Va. 239, 85 SE 513. 

Wis.—Ernest v. Schmidt, 199 Wis. 
440, 223 NW 559, 227. NW 26; Chi- 
cago, ete.,, R. Co. v. Washburn Land 
Co., 165 Wis. 125, 161 NW 358. 


or later cases, developments anid changes in the law see Annotations, same title and section number. 
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§ 58] 


instrument does fail to express the real agreement 
or transaction due to either mutual mistake or to 
mistake, inadvertence, or accident on one side, and 
fraud or inequitable conduct on the other,! and ref- 
ormation is essential to give complete legal effect 


Ont.—De Repentigny v. Campbell- 
Johnston, 24 OntWN 398 [aff 25 Ont 
WN 196). 


[a] Reason for rule——Where a 
written instrument does not embrace 
the terms of the contract which are 
omitted from the instrument by the 
mistake of one of the parties only, 
and the other party is free from fraud 
or inequitable conduct, the instru- 
ment cannot be reformed so as to amit 
or embrace other terms, bec2use to 
do so would be to make a contract 
for the parties which they have never 


made. Scott v. Spurr, 169 Ky. 575, 
184 SW 866. 
[b] Better bargain cannot be giv- 


en to either party while he retains all 
the benefits of the original trade. 
Burnes v. Burnes, 137 Fed. 781 [aff 
132 Fed. 485]. 


[ec] Bule applies where mistake is 
of law. Holmes vy. Anderson, 90 Cal. 
A. 276, 265 P 1010. 


{d] Relief denied.—(1) Where nei- 
ther mistake nor fraud anywhere ap- 
pears. Van Duzer v. Engeldinger, 
(lowa) 227 NW 591. (2) Where the 
parties to a written contract dealt at 
arm’s length, and no fraud was prac- 
ticed on the adverse party who was 
furnished with a copy of the contract, 
and who read it over. Greil v. Tillis, 
170 Ala. 391, 54 S 524. 


[e] Interpretation of stranger.— 
That a stranger to the title may ‘have 
thought the deed contained different 
provisions, or may have intended to 
procure the parties thereto to embrace 
in the deed different provisions 1S no 
ground for reformation. Birmingham 
Sawmill Co. v. Southern R. Co., 210 
Ala. 126, 97S 78. 

{f] Ignorance of grantor is not 
alone sufficient ground for reforma- 
‘tion. - R. D. Johnson Milling Co. v. 
Read, 76 W. Va. 557, 85 SE 726. 


{g] Reformation must be based 
(1) on allegation of mutual mistake 
or mistake on one side and fraud on 
the other. Svea, F., etc., Ins. Co. v. 
Foxwell, 234 Ky. 95, 27 SW (2d) 675; 
Baker v. Combs, 232 Ky. 73, 22 SW 
(2a) 442; Stevens v. Chatfield, 230 Ky. 
194, 18 SW (2d) 1006; Dodge v. Wil- 
liams Hst. Co., (Nev.) 287 P 282; 
Avery v. Equitable L. Assur. Co., 117 
N. Y. 451, 23 NE 3; American Potato 
Co. v. Jeanette Bros. Co.,; 174 N. C. 
236, 98 SE 795; Britton v. Metropoli- 
tan L. Ins. Co., 165 N. C. 149, 80 SE 
1072, AnnCasi1915D 3638. (2) On mu- 
tual mistake, or inadvertence, or the 
excusable mistake of one party and 
fraud of the other. Metzger v. Adtna 
ins, (Con) 2273Ni Yo 4110125. NE 814; 
Wright v. American Equitable Assur. 
Co., 131 Misc. 215, 225 NYS 470. 


{h] Rule that, where vendor points 
out boundary and the vendee buys to 
the boundary so pointed out, and 
without his knowledge the deed is 
made not including the land pointed 
out, the vendee may have relief, does 
not apply where there is no fraud or 
no mutual mistake. Brookshire v. 
Hughes, 2038 Ky. 174, 261 SW 1109. 


1. U. S.—Columbian Nat. L. Ins. 
Co. v. Black, 35 F. (2d) 571; Westing- 
house Plectric, ete., Co. v. Tri-City 
Radio Electric Supply Co., 23 F. (2d) 
628:. Southern Surety Co. v. U. %8. 
Cast Iron, ete., Co., 13 F. (2d) §33. 


Ala.—Cobern v. Foshee, 128 S 779; 
Gallilee Baptist Church vy. Pallilla, 
219 Ala. 683, 123 ‘SS 210; -Snider v. 
Freeman, 214 Ala. 295, 107 S 815; 
Hampton v. Reichert, 206 Ala. 463, 90 
S 311; Holland Blow Stave Co. v. Bar- 
clay, 193 Ala. 200, 69 S 118; Hammer 
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v. Lange, 174 Ala. 337, 56 S 573; Hand 
v. Cox, 164 Ala. 348, 51 S 519; Phelan 
v. Tomlin, 164 Ala. 383, 51 S 382. 


Ark.—Doyle Dry Goods Co. v. Dod- 
dridge State Bank, 175 Ark. 153, 298 
SW 863; Foster v. Dierkes Lumber, 
ete., Co., 175 Ark. 73, 298 SW 495; 
Weigel v. Moreno-Burkham Constr. 
Co., 153 Ark. 564, 240 SW 732; Cain 
v. Collier, 135 Ark. 293, 205 SW 651; 
Doniphan, etc. R. o. v. Missouri, 
ete;, R.:Co. 104 Ark, 475, 149 SW-'60; 
Martin v. Hempstead County Levee 
Dist. No. 1, 98 Ark. 23, 185 SW 453. 


Cal.—Wolfe v. Morgan, 95 Cal. A. 
656, 273 P 64; Holmes v. Anderson, 90 
Cale A. 276,265 «PP. 1010; dkKepner v- 
John M. C. Marble Co., 26 Cal. A. 696, 
148 P 231. : 


Ga.—Price vy. Cutts, 29 Ga. 142, 74 
AmD 52; Roy v. Georgia R., etc., Co., 
24 Ga. A. 86, 100 SH 46. 


Ill.—Baker y. Pierce, 197 Ill. A. 158. 
See Schlehofer v.. U. S. Brewing Co., 
189 Ill. A. 470. 


Ind.—MecNair v. Public Sav. Ins. 
Co., 88 Ind. A. 386, 163 NE 290; Har- 
roa v. Hand, 48 Ind. A. 392, 95 NE 


Iowa.—Guarantee Mortg., etc., Co. 
v. Cox, 201 Iowa 598, 206 NW 278; 
Kytlica v. Albertson, 190 NW 159; 
Costello v. Stokely Grain Co., 193 Iowa 
203, 186 NW 842; Merriam v. Leeper, 
192 Iowa 587, 185 NW 134. 


Ky.—Eastern Gulf Oil Co. v. Love- 
lace, 188 Ky. 238, 221 SW 544; Scott 
v. Spurr; 169 Ky. 575, 184 SW 866; 
Ison v. Sanders, 163 Ky. 605, 174 SW 
505; Lindengerger v. Rowland, 158 
Ky. 760, 166 SW 242; Knuckles v. J. 
D. Hughes Lumber Co., 116 SW 1198; 
Savage v. Yellman, 12 Ky. Op. 157. 


Mich.—Jensen vy. Shevitz, 234 Mich. 
212, 207 NW 823. 


Minn.—Barnum vy. White, 128 Minn. 
58, 150 NW 227, 151 NW 147. 


Mont.—Biering v. Ringling, 78 
Mont. 145, 252 P 872; McDaniel v. Ha- 
ger-Stevenuson Oil Co., 75 Mont. 356, 
243 P 582. 


Nebr.-—Sailling v. Morrell, 97 Nebr. 
454, 150 NW 195. 


N. J.—Gibbs v. Gibbs, 95 N. J. Ea. 
272, 122 A 809; Zarecki v. Guarantee 
Realty Co., 82 N. J. Eq. 489, 89 A 513; 
Chelsea Nat. Bank v. Smith, 74 N. J. 
Eq. 275, 69 A‘+533. 


N. M.—Cleveland v. Bateman, 21 
Pes 675, 158 P 648, AnnCas1918H 


N. Y.—Lewitt v. Jewelers’ Safety 
Fund Soe; 249 N. Y. 217, 164 NE 29; 
Marsh v. McNair, 99 N. Y. 174, 1 NE 
660; Albany City Sav. Inst. v. Bur- 
dick, 87 N. Y. 40 [rev 20 Hun 104, 56 
HowPr 599]; Waring v. Somborn, 
82 N. Y. 604 mem; Prior v. Williams, 
3 Abb. Dec. 624, 2 Keyes 530, 3 Keyes 
231; Manheimer v. Kuhn, 173 App. 
Div. 135, 159 NYS 487; Renz v. Ernst, 
160 NYS 577. 


N. C.—Sills v. Ford, 171 N. C. 733, 
88 SE 636; Ray v. Patterson, 170 N. 
C. 226, 87 SE 212; Wilson v. Scar- 
baero, 163 N. C. 380, 79 SE 811. 


N. D.—M. Sigbert Awes Co. v. Has- 
lam, 37 N. D. 122, 163 NW 265. 


Okl.—Thraves v. Greenlees, 42 Okl. 
764, 142 P 1021; Herndon v. St. Louis, 
ete., R. Co:, 37 Okl. 256, 128 P 727. 


S. C.—Forrester v. Moon, 100 S. C. 
157, 84 SE 532. 

Tenn.—Tennessee Valley Iron, etc., 
Ry Co. v. Patterson, 158 Tenn, 429, 
14 SW (2d) 726. 


to the instrument, it will be allowed.’ 
alone is relied on as a ground for reformation, a 
unilateral mistake, that is the mistake of one party 
alone, is not by itself sufficient.* 
one party only without mistake or fraud of the oth- 
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If mistake 


The mistake of 


Tex.—Reynolds Mortg. Co. v. Gar- 
rett, (Civs A.) 28 SW (2d) 835; Wolf 
v. Carlton, (Civ. A.) 10 SW (2d) 200; 
Sanders v. Hickman, (Civ. A.) 235 SW 
278; Clack v. Wood, 14 Tex. Civ. A. 
400, 37 SW 188. 


Vt.—Hitcheock vy. Kennison, 95 Vt. 
327, 115 A 156; New. York L. Ins, Co. 
v. Kimball, 93 Vt. 147, 106 A 676; 
eS ea v. Capen, 84 Vt. 104, 78 A 

Wash.—Hazard v. Warner, 122 
Wash 687) 200 (P7732) sie AI Rese te 


W. Va.—White v. Kelly, 85 W. Va. 
366, 101 SE 724, 26 ALR 462; Hert- 
ZOSNV,. Riley, Ty Wit V aia poOLe eth sok 
138; Isner v. Nydegger, 63 W. Va. 
677, 60 SE 798. 


Wis.—Pedelty v. Wisconsin : Zine 
Co., 148 Wis. 245, 134 NW 356; Zohr- 
laut v. Mengelberg, 144 Wis. 564, 124 
NW 247, 144 Wis. 564, 128 NW 975. 


fa]. Rule applies, however, the 
mistake may have been induced. Mar- 
tin v. Hempstead County Levee Dist. 
No. 1, 98 Ark. 28, 185 SW 453. 


[b] Grounds justifying reforma- 
tion: Fraud, a mutual mistake, and 
a mistake of one party which the oth- 
er at the time knew or suspected. 
Kepner v. John N. C. Marble Co., 26 
Cal. A. 696, 148 P 2381. 


,.{c] Misrepresentation inducing 
signature to a contract whether the 
result of fraud or mistake, is imma- 
terial as regards the right to a refor- 
mation. Wolfe v. Morgan, 95 Cal. A. 
656, 273 P 64. 


Mistake: 
Of fact see infra § 48 et seq. 
Of law see infra § 54 et seq. 


2. Buford vy. Chichester, 69 W. Va. 
2135 71 SH 120; 


3. U. S.—Moffett, etc., Co. v. Roch- 
ester, 178 U. S. 373, 20 SCt 957, 44 
L. ed. 1108 [rev 91 Fed. 28, 33 CCA 
319 (rev 82 Fed. 255)]; Hearne v. New 
England Mut. Mar. Ins. Co., 20 Wall. 
488, 22 L. ed. 395; Grieb v. Equitable 
L. Assur. Soc., 189 Fed. 498 [aff 194 
Fed. 1021, 114 CCA 658]; New York L. 
Ins. Co. v. McMaster, 87 Fed. 63, 30 
CCAS 532. 


Ala.—Brumfield v. Hall, 215 Ala. 
515, 110 S 898; Stokely v. Bessemer 
Coal,. ete., Co., 202 Ala. -576, 81. S 78; 
Kant v. Atlanta, etc., R. Co., 189 Ala. 
48, 66 S 598. 


Ariz.—McMillon  y. 
Ariz. 536, 164 P 318. 

Ark.—Greenhaw v. Combs, 74 Ark. 
336, 85 SW 768. 


Flagstaff, 18 


Cal.—Loftus v. Fischer, 106° Cal. 
616, 39 P 1064. 
Conn.—Geremia v. Boyarsky, 107 


Conn. 387, 140 A 749. 


We C.—McFarland v. Mead, 34 App. 


Fla.—Langley v. Irons Land, etc., 
Dev. Co., 94 Fla. 1010, 114 S 769. 


Ga.—Werner v. Rawson, 89 Ga. 619, 
15 SE 813. 


Ill.—Schaefer v. Henze, 337 Ill. 41, 
168 NE 625; Bivins v. Kerr, 268 Ill. 
164, 108 NE 996; Morgan vy. Owens, 
228 Ill. 598, 81 NE 1135. 


Iowa.—Betz v. Swanson, 200 Iowa 
824, 205 NW 507; Adams v. Iowa 
Gas, etc., Co., 200: Iowa 782, 203 NW 
229, 205 NW 368; Graves v. Green- 
fiel, 196 lowa 696, 195 NW 252; Bow- 
man v. Besley, 122 Iowa 42, 97 NW 60. 


Kan.—Reeder v. Gorsuch, 55 Kan. 
553, 40 P 3897. 

Ky.—Roberts v. Combs, 226 Ky. 97, 
10 SW (2d) 608; Kentucky Title Co. 
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er party in reference to the same matter, will not 
So that if the instrument 


authorize reformation.+ 


Ve Hail, 219 Ky. 256, 292 Sw S17; 
Morris v. Gilliam, 213 Key 763i 281 
SW 1026; Royer Wheel Cos: Miller, 


50 SW 62, 20 KyL 1831. 


Md.—Bridges v. Miller Rubber Co., 
150 Md. 1, 132,A 271; White v. Shaf- 
fer, 130 Md. 351, 99 A 66; Hesson v. 
Hesson, 121 Md. 626, 89 A: 107. 

Mass.—Barrell v. Britton, 252 Mass. 
504, 148 NE 134; New York, etc., R. 
vee v. Plimpton, 238 Mass. 337, 130 NB 

Mich.—Meade v. Brown, 
556, 188 NW 514. 

Minn.—Olson v. Shepard, 165 Minn. 
433, 206 NW 711. 


Mo.—Robinson vy. Korns, 
663, 157 SW 790. 

Mont.—Comerford v. U. S. Fidelity, 
GUC. ECO. 409 Mont. 243196" bP) 98d 
Hoskins v. Scottish Union, etc., Ins. 
Co7 59 Mont. 50) 195 SPLss7: Ra. 
Cobban Realty Co. v. Chicago, ete., 
Re Co., oa. Mont: 2563915 % Pi 1735 


Nebr.—Farmers’ L. & T. Co. v. Suy- 
‘dam, 69 Nebr. 407, 95 NW 867. 


N. H.—A. Perley Fitch Co. v. Phoe- 
nix Ins. Col, -82\ NG oH. 318, 138 A, 340. 
N. J.—Gross v. Yeskel, 100 N. J. 
Eq. 293, 134 A 737 [aff 98 N. J. Ea. 
64, 130 A 546]; Universal Security 


218 Mich. 


250 Mo. 


Co. v. American Pipe, etc., Co., 95 N. 
J. Eq. 752, 123 A 618; Mullen v. Cro- 
nan, 90 N. J. Eq. 392, 107 A 793; Chel- 


sea Nat. Bank v. Smith, 74 N. J. Eq. 
275, 69 A 5538; Herron v. Mullen, 56 
N. J. Eq: 839, 42 A 1016. 


N. Y.—Isaacs v. Schmuck, 245 N. 
Y. 77, 156 NE 621, 51 ALR 1454; Salo- 
mon v. North British, etce., Ins. Co., 
215 N.WY..214, 109 NE 121, LRA1917C 
106; Curtis v. Albee, 167 N. Y. 360, 
60 NE 690; Syenite Trap Rock Co. 
v. Williams, 167 App. Div. 774, 153 
NYS 74 fatt 222) No Y. 669 mem, 119 
NE 1081 mem]; Lewitt v. Jewelers’ 
Safety Fund Soc., 121 App. Div. 727, 
224 NYS 549 [rev on other grounds 
249 Ni YS 217; 164 NE 29]; Miller v. 
Carpenter, 68 App. Div. 346, 74 NYS 
231; Vail v. Reynolds, 51 Hun 468, 4 
NYS 322 [aff 1 NYS 248]; Davenport 
v. Holbert, 131 Mise. 511, 227 NYS 
137; Silver Fox Co. v. New York In- 
demn. Co., 125 Misc. 430, 210 NYS 
18; Hall vy. Reed, 2 Barb. Ch. 500. 


N. C.—Crawford v. Willoughby, 192 
N. C. 269, 1384 SE 494; Strickland v. 
Shearon, 191 N. C. 560, 132 SE 462; 
Shook v. Love, 170 N. C. 99, 86 SH 
1007; Wilson v. Scarboro, 163 N. C. 
380, 79 SE 811; Dameron v. Rowland 
Lumber Co., 161 N. C. 495, 77 SE 694; 
Baynes vawtlarrisy, 160 IN. Ch 307, -76 
SE 230;. Clements. v... Bife Ins: Co., 
LES BNC Bits HO: Swale MOGs 


N. D.—Forester v. Van Auken, 12 
N. D. 175, 96 NW 301. 


Okl.—Owen v. Tulsa, 27 Okl. 264, 
111 P 320; Hope v. Bourland, 21 Okl. 
864, 98 P 580. 


Or.—Manley v. Smith, 88 Or. 176, 
iM PB 897; King v. Holbrook, 38 Or. 
A525 Go E 651. 


S. C.—Forrester v. Moon, 100 S. C, 
157, 84 SE 532; Kennerty v. Etiwan 
Phemphate Co., 21 S: C. 226, 53) AmR 
669. 

Tex.—Anderson v. Walton, (Civ. A.) 
26 SW (2d) 356; Griffith v. Watkins, 
(Civ. A.) 279 SW 489; Arden v. Boone, 
(Civ. A.) 187 SW 995 [aff (Commn. 
A.) 221 SW 265]; Yantis vy. Jones (Civ. 
A.) 184 SW 572; Watson v. Dodson, 
(Civ. A.) 148 SW 329; Cole v. Kjell- 
berg, (Civ. A.) 141 SW 120; Jones vy. 
Flannoy, (Civ. A.) 37 SW 236. 


Vt.—New York L. Ins. Co. v. Kim- 
ball, 91 Vt. 147, 106 A 676. 
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Wash.—Herzberg v. Moore, 153 
Wash? (6415280. P 41:5. iStrutzel! iv. 
Richardson, 136 Wash. 485, 240 P 682. 


W. Va.—Smith v. Parkersburg Dist. 


Bd. of Education, 76 W. Va. 239, 85 
SE 513. 
Wis.—Grant Marble Co. v. ‘Abbot, 


142 Wis. 279, 124 NW 264. 
Eng.—Vaudeville Electric Cinema, 
Ltd. v. Muriset, [1923] 2 Ch. 74; Paget 
v. Marshall, 28 Ch. D. 255; Gun v. Me- 
Carthy, 1: R. 13-Ir. 304; Garrard v. 
Frankel, 30 Beav. 445, 54 Reprint 961; 
Mortimer v. Shortall, 1 C. & L. 417. 


N. B.—Lee vy. Arthurs, 46 N. B. 482. 


Ont.—Re Gold Medal Furniture 
Mfg. Co., [1927] 2 DomLR 323. 


Sask.—Ellerman v. Carruthers, 1 
Sask. L: 157. 


[a] Rule applies with greater 
force where the mistake is the result 
of the carelessness of the party seek- 
ing the relief. Cole v. Kjellberg, 
(Tex. Civ. A.) 141 SW 120. 


[b] Reason for rule-—To reform 
the contract would be to make a con- 
tract which the other party never 
agreed to. Watson v. Dodson, (Tex. 
Civ. A.) 143 SW 329. 


[c] Inadvertent omission.—W here 
grantor inadvertently failed to ex- 
cept the mortgage from the covenant 
of warranty, but there was no concur- 
rence of intention or mutual under- 
standing between the parties that the 
mortgage was to be excepted, the deed 
will not be reformed so as to except 
the mortgage. Stokely v. Bessemer 
Coal, ete. Co. 202 Alae576, 81S 78: 


[d] Mistake of grantor alone does 
not warrant reformation of deed. 
Roberts v. Combs, 226 Ky. 97, 10 SW 
(2d) 608. 

[e] Reformation not granted.—(1) 
A deed containing a plain description 
of the property where no mistake was 
made by the scrivener, and the land 
was that which the purchaser intend- 
ed to buy, and the mistake was solely 
that of the vendor. McMillon v. Flag- 
staff, 18 Ariz. 536, 164 P 318. (2) 
Where the parties did not understand 
the preliminary negotiations alike. 
Manley v. Smith, 88 Or. 176, 171 P 
897. (3) A vendor could not have a 
contract reformed to make the pur- 
chaser liable for the paving assess- 
ment which the vendor inadvertent- 
ly overlooked, where the purchase was 
induced through the vendor’s repre- 
sentation that there were no addition- 
al assessments. Herzberg v. Moore, 
153 Wash. 641, 280 P 41. (4)' Where 
an insurer agreed to insure for the 
full value against burglary merchan- 
dise sent to outside’ contractors to 
be manufactured, insured to notify 
it of its value, insured’s unilateral 
mistake in notifying insurer to in- 
sure goods for one thousand one hun- 
dred dollars, instead of eleven thou- 
sand dollars, did not entitle insured 
to a reformation of the policy, in the 
absence of fraud. Silver Fox Co. v. 
New York Indemn. Co., 125 Mise. 430, 
210 NYS 18. (5) Where a grantor 
intends a mortgage debt “to be as- 
sumed,” but the grantee thinks he 
buys “subject to” the mortgage. Bow- 
man v. Besley, 122 Iowa 42, 97 NW 
600. 


4. Ga.—Gabbett v. Hinman, 137 Ga. 
143, 72 SE 924. 


Ky.—Williams v. Harvey, 192 Ky. 
684, 234 SW 315. 


Mont.—Comerford v. U. S. 
Ctery 2 Co.o9 

Pa.—Conner v. 
Super. 223. 

Wash.—Weinhard v. Summerville, 


Abeta 
Mont. 243, 196 P 984 
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agrees with the intention of one party, although un- 
der mistake as to the other, it cannot be reformed.’ 


46 Wash. 127, 89 P 490, 13 LRANS 
1089. 
1 


Sask. L. 157 
5. Fla.—Carr v. Kissimmee, 80 Fla. 
759, 86 S 699. 


Vo Vining. i20 Ga. 


98, 54 SEH 74, ; 
Ill.— Fry v. Jenkins, 173 Ill. A. 486. 


Iowa.—Johns v. Rice, 165 Iowa 
233, 145 NW 290. 


Ky.—Kentucky Title Co. v. 
219 Ky. 256, 292 SW 817. 


La.—Louisiana Sulphur Min. Co. v. 
Brimstone R., etc., Co., 143 La. 743, 
V9.8 324. 


Mass.—Levin v. Bernstein, 169 NE 
430; Barrell v. Britton, 252 Mass. 
504, 148 NE 134. 


Mich.—Wood v. Standard Drug 
Store, 192 Mich. 453, 158 NW 844. 


N. Y.—Christopher, ete., St. R. Co. 
v. Twenty-Third St. R. Co., 149 N. Y. 
51, 43 NE 538; Mills v. Lewis, 55 
Barb. 179, 37 HowPr 422; Dressler Vv. 
Mulhern, 77 Misc. 476, 1386 NYS 1049; 
New York Cent.’ R. Co. v. Riter-Con- 
ley Mfg. Co., 185 NYS 264. 

Or.—Boardman v. Pennsylvania Ins. 
Co., 84 Or. 60, 164 P 558. 

S. C.—Forrester v. Moon, 100 S. C. 
157, 84 SE 532. 

Wash.—Strutzel v. Richardson, 136 
Wash. 485, 240 P 682; Washington 
State Realty Co. v. Saad, 134 Wash. 
530, 236 P 85; Anderson v. Freeman, 
88 Wash. 608, 153 P 307. 


Eng.—Thompson v. Whitmore, 1 
Johns. & H. 268, 70 Reprint 748. 


[a] Misapprehension of one of the 
parties is not alone sufficient. Quig- 
gle v. Vining, 125 Ga. 98, 54 SE 74. 


[b] Reformation not granted: (1) 
Of a deed dividing orchard property 
between parties so that the common 
boundary line ran between the eley- 
enth and twelfth rows of trees, in- 
stead ‘of the tenth and eleventh rows, 
where deeds as written were as one 
grantee understood they were to be. 
Strutzel v. Richardson, 136 Wash. 485, 
240 P 682. (2) Of a resolution of a 
eity council which expresses only the 
intention of the city. Carr v. Kissim- 
mees> 80 Man (59. 7860s 6995813) eo 
carry out the intention of the grantee 
and his wife that the deed should run 
to them jointly, where it was as in- 
tended by the grantors. Dressler v. 
Mulhern, 77 Mise. 476, 136 NYS 1049. 
(4) To strike out provision in the 
mortgage that interest should be pay- 
able annually where, although the 
makers of the note supposed the in- 
terest to be payable at maturity, this 
was not suggested to the mortgagee 
and there was no mistake on her 
part. Johns v. Rice, 165 Iowa 233, 145 
NW 290. (5) Where a grantee bar- 
gained for land actually conveyed 
by the grantor and acted in good faith 
and was not. responsible for an error 
of the grantor who possessed capaci- 
ty. Horrester, vo Moon; -100"'S5 Ca dor. 
84 SH 532. (6) Where a mining com- 
pany authorized the president to sell 
the right of way to a canal company, 
but the land itself was sold, in the ab- 
sence of proof that the canal com- 
pany sought a less ‘interest which 
could be furnished only by a reso- 
lution of the board of directors au- 
thorizing the purchase. Louisiana 
Sulphur Min. Co. v. Brimstone R.., ete., 
Co., 148 La. 748, 79 S 324. (7) Where 
the document expresses, in language 
deliberately chosen, the meaning that 
one party intended. Levin v. Bern- 
stein, (Mass.) 169 NE 430. (8) Where 
the omission from the lease of the 


Hail. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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[§ 59] (2) Mutual Mistake’—(a) In General. 
Where mistake alone is relied on as a ground for the 


provision to heat leased floors was in- 
tentional on the part of the lessor. 
Wood v. Standard Drug Store, 192 
Mich. 453, 158 NW 844. 


Bees Mistake and fraud see infra §§ 
—68. 
7. U.S.—Moffett, etc., Co. v. Roch- 


ester, 178 U.S. 373, 20 SCt 957,-44 L. 
ed. 1108; Hearne v. New England Mut. 
Mar. Ins. Co., 20 Wall. 488, 22 L. ed: 
395; First Nat. Bank v. Ocean Acc., 
ete, Comps, 294 med..ots sun? Co.Ly. 
Vinton Petroleum Co., 248 Fed. 623, 
160 CCA 523 [certiorari den 247 U. S. 
514, 38 SCt 580, 62 L. ed. 1244]; Grieb 
v. Equitable L. Assur. Soc., 189 Fed. 
498 [aff 194 Fed. 1021, 114 CCA 658]; 
Fulton v. Colwell, 112 Fed. 831, 50 
CCA 537; Travelers Ins. Co. v. Hen- 
derson, 69 Fed. 762, 16 CCA 390; Dur- 
ham y. Fire, etc., Ins. Co., 22 Fed. 468, 
10 Sawy. 326; Spare v. Home Mut. 
Ins. Co., 19: Fed. 14, 9 Sawy. 148; 
Phcenix Horseshoe Co. v. U. S., 59 
Ct. Cl. 234; Actna Constr..Co. v. U. 
Seon @taCla Lio st ARV ey, eae Wea. 
SCG Ol. 3221. 


Ala.—Copeland v. Keller, 129 S 571;] 
Lewis v. Belk, 219 Ala. 343, 122 S 413; 
Brumfield v. Hall, 215 Ala. 515, 110 S 

* 898; Kelley v. Spencer, 213 Ala. 612, 
105 S 802; Welsh v. Neely, 187 Ala. 
222, 65 S 795; Folmar v. Lehman- 
Durr Co., 147 Ala. 472, 41 S 750. 


Ark.—American Alliance Ins. Co. v. 
Paul, 173 Ark. 960, 294°SW 58; Con- 
necticut F. Ins. Co. v. Wigginton, 134 
Ark. 152, 203 SW 844; Louis Werner 
Sawmill Co. v. Sessoms, 120 Ark. 105, 
179 SW 185; Doniphan, etc., R. Co. v. 
Missouri, ete., R. Co., 104 Ark. 475, 
149 SW 60; Frazier v. Decatur State 
Bank, 101 Ark. 135, 141 SW 941; Cher- 
ry v. Brizzolara, 89 Ark. 309, 116 SW 
668, 21 LRANS 508; Varner v. Turner, 
83 Ark, 131° 102-Siwi 1101: 


Cal.—Harding v. Robinson, 175 Cal. 
534, 166 P 808; Woerner v. Woerner, 
Hill Cale 29 8 tb 2 PE OTge 


* Conn.—Corticelli Silk Co. v. Slos- 
berg, 101 Conn. 44, 124 A 818; Back 
v. People’s Nat. F. Ins. Co., 97 Conn. 
336, 116 A 603; Snelling v. Merrit, 85 
Conn. 83, 81 A 1039; Brainerd v,. Ar- 
nold, 27 Conn. 617. 


Fla.—Carr v. Kissimmee, 80 Fla. 
759, 86 S 699; Jacobs v. Parodi, 50 Fla. 
SATS SONS sso. 


Ga.—Crim vy. Alston, 


169 Ga. 852, 


151 SE 807; Quiggle v. Vining, 125 
Ga. 98, 54 SE 74; Werner v. Rawson, 
89 Ga. 619, 15 SE 813; Newell v. 


Stiles, 21 Ga. 118. 


Ida.—Udelavitz v. Ketchen, 33 Ida. 
165, 190 P 1029; Houser v. Austin, 2 
Ida. (Hasb.) 204, 10 P 37. 


Ill.— Schaefer v. Henze, 337 Ill. 41, 
168 NE 625; Schweickhardt v. Ches- 
sen, 329 Ill. 637, 161 NE 118; Skelly v. 
Ersch, 305 Ill. 126, 1837 NE 106; Silur- 
jan Oil Co. v. Neal, 277 Ill. 45, 115 
NE 114; Kyner v. Ball, 182 Ill. 171, 
54 NE 925; Purvines v. Harrison, 151 
Ill. 219, 37 NE 705; Emery v. Mohler, 
69 Ill. 221; Wortham v. Quait, 215 111. 
A. 444; Carwile v. Cobe, 210 Ill. A. 
log) wishes yastony boom Tl Acid To: 
Baker v. Pierce, 197 Ill. A. 158; Fry 
v. Jenkins, 173 Ill. A. 486; Keith v. 
Henkleman, 68 Ill. A. 623 [aff 173 Ill. 
A. 137, 50 NE 692]; Douglas v. Grant, 
12 Tl: A. 273. 


Ind.—Citizens’ Nat. Bank v. Judy, 
146 Ind. 322, 43 NE 259; Roszell v. 
Roszell, 109 Ind. 354 10 NE 114; 
Wood v. Deutechman, 75 Ind. 148; 
Welshbillig v. Dienhart, 65 Ind. 94; 
Buck v. Steffey, 65 Ind. 58; Baldwin 
v. Kerlin, 46 Ind. 426; Buffalo Special- 
ty Co. v. Indiana Rubber, etc., Co., 59 
Ind. A. 465, 109 NE 782; Sherwood v. 
Johnson, 28 Ind. A. 277, 62 NE 645; 
Phenix Ins. Co. v. Rogers, 11 Ind. A. 
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72, 38 NE 865. 


Iowa.—Scovel v. Gauley, 229 NW 
684; Betz v. Swanson, 200 Iowa 824, 
205 NW 507; Adams v. Iowa Gas, etc., 
Co., 200 Iowa 782, 203 NW 229, 205 
NW 368; Fitch v. Flinn, 198 Iowa 823, 
200 NW 402; Fullerton v. Des Moines, 
115 NW 607; Pyne v. Knight, 130 
Iowa 1138, 106 NW 505; Conner v. Bax- 
ter, 124 Iowa 219, 99 NW 726; Bow- 
man v. Besley, 122 lowa 42, 97 NW 
60; Montgomery v. Mann, 120 Iowa 
609, 94 NW 1109; Turpin v. Gresham, 
106 Iowa 187, 76 NW 680; Heaton v. 
Ainley, 74 NW 766; Marshall v. West- 
rope, 98 Iowa 324, 67 NW 257; Wach- 
endorf y. Lancaster, 61 Iowa 509, 14 
NW 316, 16 NW 533. 


Kan.—Kansas Amusement Co. v. 
Maryland Casualty Co., 126 Kan. 354, 
267 P 968; Cushenbery v. Waite-Phil- 
lips Co., 119 Kan. 478, 240 P 400; Al- 
geo v. Employers’ Indemn. Corp., 119 
Kan. 186, 237 P 879; Cox v. Beard, 75 
Kan. 369, 89 P 671; Brundige v. Blair, 
43 Kan. 364, 23 P 482. 

Ky.—Sheppard v. Koch, 234 Ky. 1, 
27 SW (2d) 389; Goff v. Moore, 217 
Ky. 815, 290 SW 659; Morris v. Gil- 
liam, 213 Ky. 763, 281 SW 1026; Dan- 
iel Boone Coal Co. v. Crawford, 203 
Ky. 666, 262 SW 1097; Mullins v. Mul- 
lins, 203 Ky. 652, 262 SW 1085; Rowe 
v. Ratcliffe, 201 Ky. 151, 255 SW 1025; 
Robinson v. Eastern Gulf Oil Co., 196 
Ky. 385, 244 SW 914; Litteral v. Bev- 
ins, 186 Ky. 514, 217 SW 369; Kersey 
v. Wright Mach. Co., 185 Ky. 261, 214 
SW 919; Justice v. Rogers, 183 Ky. 
466, 209 SW 344; Lamastus v. Mor- 
gan’s Committee, 178 Ky. 805, 200 SW 
32; Ison v. Sanders, 163 Ky. 605, 174 
SW 505; East Jellica Coal Co. v. Car- 
ter, 97 SW 768, 30 KyL 174; Hill v. 
Pettit, 66 SW 188; 23 Kyl 2001; 
Graves v. Mattingly, 6 Bush 361; 
Stockhoff v. Brannin, 14 KyL 717; 
Reeder v. Lewis, 7 KyL 373. 


Me.—Young v. McGown, 62 Me. 56. 


Md.—England v. Gardiner, 154 Md. 
510; 142° A°625;- William Dall Co. v-. 
Butcher, 135 Md. 25,107 A 527; White 
v. Shaffer, 130° Md. 351, 99 A 66; Hes- 
son v. Hesson, 121 Md. 626, 89 A 107; 
Gaver v. Gaver, 119 Md. 634, 87 A 396; 
Miller v. Stuart, 107 Md. 23, 68 A 
273; Cohen v. Numsen, 104 Md. 676, 
65 A 432; Conner vy. Groh, 90 Md. 674, 
45 A 1024; Stiles v. Willis, 66 Md. 
552, 8 A 353; Farmville Ins., etec., Co. 
v. Butler, 55 Md. 233; Renshaw v. 
Lefferman, 51 Md. 277; Dulany v. 
Rogers, 50 Md. 524. 


Mass.—Martin v. Jablonski, 253 
Mass. 451, 149 NE 156; Barrell v. 
Britton, 252 Mass. 504, 148 NE 134; 
New York, ete., R. Co. v. Plimpton, 
238 Mass. 337, 130 NE 498; Coolidge 
v. Loring, 235 Mass. 220, 126 NE 
276; Dzuris v. Pierce, 216 Mass. 132, 
103 NE 296; J. P. Eustis Mfg. Co. v. 
Saco Brick Co., 201 Mass. 391, 87 NE 
596; Gaylord v. Pelland, 169 Mass. 
356, 47 NE 1019; Chute v. Quincy, 156 
Mass. 189, 30 NE 550; Page v. Hig- 
gins, 150 Mass. 27, 22 NE 63, 5 LRA 
152; German American Ins. Co. v. 
Davise Wet Wass, Sil6s . Sawyer vi 
Hovey, 3 Allen 331, 81 AmD 659. 


Mich.—Degood v. Gillard, 251 Mich. 
85, 231 NW 102; Retan v. Clark, 220 
Mich. 493, 190 NW 244; Baas v. Zinke, 
218 Mich. 552, 188 NW 512; Schloss- 
man v. Rouse, 197 Mich. 399, 163 NW 
889; Wood v. Standard Drug Store, 
192 Mich. 453, 158 NW 844; Hartz v. 
Hilsendegen, 182 Mich. 129, 148 NW 
433; Miles v. Shreve, 179 Mich. 671, 
146 NW 374; Kenyon v. Cunningham, 
146 Mich. 430, 109 NW 675; Burns v. 
Caskey, 100 Mich. 94, 58 NW _ 642; 
Darling v. Jewell, 96 Mich. 187, 55 NW 
610; Ludington v. Ford, 33 Mich. 123. 


Minn.—Fritz v. Fritz, 94 Minn. 705, 
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reformation of an instrument, the mistake must be 
a mutual mistake.” 


It must appear that by reason 


102 NW 705; Martini v. Christensen, 
60 Minn. 491, 62 NW 1127. 


Miss.—Miles v. Miles, 84 Miss. 624, 
37 S 112; Phoenix F. Ins. Co. v. Hoff- 
heimer, 46 Miss. 645; Dunbar v. New- 
man, 46 Miss. 231; Simmons v. North, 
11 Miss. 67. 


Mo.—Wilhite v. Wilhite, 284 Mo. 
387, 224 SW 448; Wolz v. Venard, 253 
Mo. 6%, “161. SW 760; ~ Robinson gw: 
Korns, 250 Mo. 663, 157 SW 790; Meek 
v. Hurst, 223 Mo. 688, 122 SW 1022, 
135 AmSR 531; Clippard v. Kneibert, 
206 Mo. A. 144, 226 SW 584; In re 
Miller, (A.) 226 SW 302; MHorine v. 
Royal Ins. Co., Ltd., 199 Mo. A. 107, 
201 SW 958; Spelman v. Delano, 187 
Mo, VAL 219, 172 SW 2163; = Bidelity, 
etc., Co. v. Dierk Lumber, ete., Co., 1338 
Mo. A. 637, 114 SW 55; Redding v. 
Badger Lumber Co., 127 Mo. A. 625, 
106 SW 557; Steinberg v. Phcenix Ins. 
Co., 49 Mo. A. 255; Grand Lodge A. O. 
U. W. v. Slater, 44 Mo. A. 445; Allen 
v. Carter, 8 Mo. A. 585; Bobb v. Bobb, 
7 Mo. A, 501. 


Mont.—Hoskins v. Scottish Union, 
ete; Ins! Co, 59 Mont.50) 1950P 83%. 
R. M. Cobban Realty Co. v. Chicago, 
ete., (RCo, 752) Mont. (256, 157 UP iter 
American Min. Co. v. Basin & Bay 
State Min. Co., 39 Mont. 476, 104 P 
525, 24 LRANS 305. 

Nebr.—Paine-Fishburn Granite Co. 
v. Reynoldson, 115 Nebr. 520, 213 NW 
750; Clark v. Mossman, 58 Nebr. 87, 
78 NW 399: Beach v. Reed, 55 Nebr. 
6055) (6 INWese. 


N. J.—Lesser v. Demarest, 72 A 14; 
Howell v. Baker, (Ch.) 151 A 117; 
Brook Ave. Land Co. v. Cadillac Dev. 
Co., 101 Ne J. Eq. 55, 186A 713 Gross 
v. Yeskel, 100 N. J. Eq. 293) 134 Al737 
[aff 98 N. J. Eq. 64, 130 A 546]; Uni- 
versal Security Co. v. American Pipe, 
ete: Con) 95 ENE I hae 752) 123A ols 
Giammares v. Allemannia F. Ins. Co., 
91 N. J. Eq. 114, 108 A 287; Birch y. 
Baker? 31 Ne J; Eq 2645 SqyAaro32: 
Chelsea Nat. Bank v. Smith, 74 N. J. 
Eq. 275, 69 A 533; Slaek v. Craft, 
(Ch.) 57 A 1014; Whelen v. Osgood- 
by, 62 N. J. Eq. 571, 50 A 692; Gough 
v. Williamson, 62 N. J. Eq. 526, 50 A 
323; Ocean Beach Assoc. v. Trenton 
Trust, etc., Co., (Ch.) 48 A 559; Green 
v. Stone, 54 N. J. Eq. 387, 34 A 1099, 
55 AmSR 577; Dougherty v. Green- 
wich Ins. Co., (Ch.) 33 A 295; Doniol 
He Commercial F, Ins. Co., 34 N. J. Eq. 


N. M.—First Nat. Bank v. Hartford 
Be Ins: “Cory du Ne Mes sod, leg ead aai5e 


N. Y.—Isaacs v. Schmuck, 245 N. 
Y. 77, 156 NE 621, 51 ALR 1454; Salo- 
mon v. North British, ete., Ins. Co., 
21d. INDe se /24145" 109, INI 121) 
1917C 106; Christopher, etce., fi 
Co. v. Twenty-Third St. R. Co., 149 
N. Y. 51, 43 NE 538; Allison Bros. 
Co; ive, Allison, 144 NG Yo 4233) Nin 
956; Avery v. Equitable L. Assur. 
Co., LATIN] Ye24515923) NEMS Wihitte- 
more v. Earrington, 76 N. Y. 452: 
Paine v. Jones, 75 N. Y. 593; Mead 
vs IWestchester sR InsviCo: 640iNew ye 
453; Phillip v. Gallant, 62 N. Y. 256 
[mod 1: Hun 528, 3 -Thompss & GC: 
618]; Jackson v. Andrews, 59 N. Y. 
244; Bryce v. Lorillard F. Ins. Co., 
55 N. Y. 240, 14 AmR 249; Welles 
Ver Uaves: 24) Ni Yep oor Ne VaUGmets 
Dunlap, 33 N. Y. 676; Kaufman v. 
Wade, 206 App. Div. 630, 199 NYS 
36; Stolitzky v. Linscheid, 150 App. 
Dive “253, -[34 NMS] 805+ Mallisiev. 
Kampfe, 135 App. Div. 748, 119 NYS 
903 [rev on other grounds 202 N. Y. 
46, 94 NE 1072]; Fox v. Coggeshall, 
95 App. Div. 410, 88 NYS 676; Drach- 
ler v. Foote, 88 App. Div. 270, 84 
NY SiT97 Ts. kellysve™ Root. aaeApp: 
Div. 499, 77 NYS 431 [aff 37 Misc. 
207, 75 NYS 163]; McCoubray v. St. 
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Paul F. & M. Ins. Co., 50 App. Div. 
416, 64 NYS 112 [aff 169 N. Y. 590 
mem, 62 NE 1097 mem]; Perrior v. 
Peck, 39 App. Div. 390, 57 NYS 377 
Laff 167 N. Y. 582 mem, 60 NE 1118 
mem]; Miaghan v. Hartford F. Ins. 
Co., 12 Hun 321; Phillips v. Gallant, 
1 Hun 528, 3 Thomps. & C. 618 [aff 
62 N. Y. 256]; Smith v. Mackin, 4 
Lans. 41; Van Tuyl v. Westchester 
mH: Ins, “Co.,\67 = Barb: 72 Pati. b5. IN. 
Y. 657]; New York Ice Co. v. North- 
western. “Ins. Co: 31, Barb. -72, 10 
AbbPr 34, 20 HowPr 424; Kent v. 
Manchester, 29 Barb. 595; Wemple 
v. Stewart, 22 Barb. 154; Lanier v. 
Wyman, 28 N. Y. Super. 147; O’Don- 
nel v. Harmon, 3 Daly 424; Daven- 
fort v. Holbert, 131 Misc. 511, 227 
NYS 137; Silver Fox Co.’ v. New 
York Indemn. Co., 125 Misc. 430, 210 
NYS 18; Anderson v. Fidelity Co- 
op. F. Ins. Co., 116 Misc. 679, 190 NYS 


548; Fort v. Globe, ete., F. Ins. Co., 
102 Misc. 584, 169 NYS 229 [aff 186 
‘App. Div. 185, 173 NYS 595 (app 
dism 227 N. Y. 581 mem, 125 NE 918: 
mem)]; Duke v. Stuart, 42 . Misc. 
120, 91 NYS 885 [aff 105 App. Div. 
376, 94 NYS 235 (rev on’ other 


grounds 194 N. Y. 495, 97 NE 819)]; 
Dougherty v. Lion F. Ins. Co., 
Mise: 285, 84 NYS 10; Fitzgerald v. 
*Areade Theater Co.,.153 NYS 618, 
‘ [aff 172 App. Div. 932 mem, 156 NYS 
1122 mem]; Halliday v. White, 21 
NYS 878; Ranney v. McMullen, 5 
AbbNCas 246;  Heelas v. Slevin, 53 
HowPr 356; Humphreys v. Hurtt, 50 
HowPr 291; McHugh v. Imperial F. 
Ins. Co., 48 HowPr 230; Lyman vy. 
United Ins. Co., 17 Johns. 373. 


N. C.—Long v. U. S. Fidelity, etc., 
Corer isae IN BO OOS war Ol Shier la: 
Dameron v. Rowland Lumber Co., 161 
N. C. 495, 77 SE 694; Baynes v. Har- 
RIS) LOQRIEN. Ch 1800) #076 “Sn 4230; 
Clements v. Life Ins. Co., 155 N. C. 
57, 70 SE 1076; Jones v. Warren, 134 
N. C. 390, 46 SE 740; McMinn v. Pat- 
ton, 92) Niu C371. 


N. D.—Forester v. Van Auken, 12 
N. D.175, 96 NW 301. 


Oh.—Mulby v. Dunham, 29 Oh. A. 
Floetog, INEo me Kine! Ves Barrys” 9 
iOh>sCirewiCts INS.) 2685) | Roberts) iv. 
Elmore, 3 Oh. Dec. (Reprint) 208, 
4 WklyLGaz 393; Lotz v. Taylor 
Hotel Co., 25 OhNPNS 535. 


Okl1.-—Voss v. Thompson, 105 Okl. 
238, 232 P 392; Owen v.*Tulsa, 27 
Okl. 264, 111 P 320; Hope v. Bour- 
land, 21 Okl. 864, 98 P 580. 


Or.—Miller v. Fisher, 90 Or. 111, 
174 P 1152; Turner v. Hartog, 88 
‘Or. 477, 172 P 484; Manley v. Smith, 
6s Or. E76, 171 P $97) -Boardman_v. 
Pennsylvania Ins. Co., 84 Or. 60, 164 
P 558; Hyde v. Kirkpatrick, 78 Or. 
466, 153 P 41, 488; Suksdorf v. Spo- 


kane, ete: RuiCoy 12 Or. 398, 143) P 
1104; Smith v. Interior Warehouse 
CO mo LOK 51s, 942" 508, 95 "Pr 499. 


South Portland Land Co. v. Munger, 
36 Or. 457, 54 P 815, 60 P 5; Mitchell 
Ve slolman, 30) 8Or, 9280.47 P9616; 
Kleinsorge v. Rohse, 25 Or, 51, 34 
Meier v. Kelly, 20 Or. 86, 
Evarts v. Steger, 5 Or. 


Pa.—Waslee v. Rossman, 231 Pa. 
219, 80 A 643; Graham v. Carnegie 
Steel Co., 217 Pax 34, 66 A 103; Cooper 
v. Farmers’ Mut. F. Ins. Co., 50 Pa. 
299, 88 AmD 544; Schettiger v. Hop- 
ple, 3 Grant 54; Conner v. Ambridge, 
64 Pa. Super. 223; Penn Furniture 
Co. v. Lumbermen’s Mut. F. Ins. Co., 
A7 Pa. Super. 83; Penn Furniture 
Co. v. Lumbermen’s Mut. F. Ins. Co., 
47 Pa. Super. 77; Coppes v. Keystone 
Paint, etc., Co., Pa. Super. 38; 
Boyce v. Hamburg-Bremen F. Ins. 
Co., 24 Pa.. Super. 589; Bierman v. 
Lebanon Valley College, 20 Pa. Super. 
133. 
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Philippine.—Centenera v. Palicio, 


29 Philippine 470. 

R. I.—Fehlberg v. Cosine, 16 R. 
Tee 162° os FeAl ll Os ID imamnven 0 va 
dence, etc., R. Co., 5 R. I. 130. 


S. C.—Forrester v. Moon, 100 S. 
C. 157, 84 SEH 532; Kennerty v. Hti- 
wan Phosphate Co., ot SlCr s2265—p3 
AmR 669. 


S. D.—Gaetze v. St. Paul F., etc., 


Ins. \Con0b49S, D.9125,, 222° NW 676; 
Hughes v. Payne, 27 S, D. 214, 130 
NW 81. 


Tenn.—Jones v. Jones, 150 Tenn. 


554, 266 SW 110. 


Tex.—Anderson v. Walton, (Civ. 
A.) 26 SW (2d) 356; Millerman v. 
Megaritty, (Civ. A.) 242 SW_ 757; 
Henson vy. Peterson, (Civ. A.) 218 
SW 126; Darden v. Vanlandingham, 
(Civ. A.) 189 SW 297; Memphis Cot- 
ton Oil Co. v. Gist, (Civ. AY) 179° SW" 
1090; Dickey v. Forrester, (Civ. A.) 
148 Sw 1181; Durham v. Luce, (Civ. 
A.) 140 SW 850; Morton v. Morris, 
27 Tex. Civ. A. 262, 66 SW 94. 


Utah.—Desert Nat. Bank v. Din- 
woodey, 17 Utah 43, 53 P 215. 


Vt.—New York L. Ins. Co. v. Kim- 
ball, 938 Vt. 147, 106 A 676. . 

Wash.—Herzberg v. Moore, 153 
Wash. 641, 280 P 41; Miles v. Craig, 
147 Wash. 530, 266 P 182; Mohr v. 
Johnson, 137 Wash. 391, 242 P 385; 
Strutzel v. Richardson, 136 Wash. 


| 485, 240 P 682. 


W. Va.—Davis v. Lilly, 96 W. Va. 
144, 122 SE 444; Crim v. O’Brien, 62 
W. Va. 754, 73 SE 271; Fishack v. 
Ball, 34 W. Va. 644, 12 SE 856. 


Wis.—Jentzsch v. Roenfanz, 185 
Wis. 189, 201 NW 504; Moehlenpah 
v. Mayhew, 138 Wis. 561, 119 NW 
826; Kruse v. Koelzer, 124 Wis. 
536, 102 NW 1072: St. Clara Female 
Academy v. Delaware Ins. Co., 93 
Wis. 57, 66 INW 1140; Ledyard v. 
Hartford F. Ins. Co., 24 Wis. 496. 

Wyo.—Grieve v. Grieve, 15 Wyo. 
358, 89 P 569, 9 LRANS 1211, 11 Ann 
Cas 1162; Stoll v. Nagle, 15 Wyo. 
86, 86 P 26. 


Eng.—Paget v. Marshall, 
Ds) (255; 


28 Ch. 
Heneage v. Hunloke, 2 Atk. 
456, 26 Reprint 676; Bentley v. 
Mackay, 31 Beav. 143, 54 Reprint 
1092 [aff 4 De G. F.\& J. 279, 65 Eng 
Ch 216, 45 Reprint 1191]; Bradford 
v. Romney, 30 Beav. 431, 54 Reprint 
956; Metropolitan Counties Assur. 
Soc. v. Brown, 26 Beav. 454, 53 Re- 
print 973; Hartopp v. Hartopp, 21 
Beav. 259, 52 Reprint 858; Murray 
v. Parker, 19 Beav. 305, 52 Reprint 
367; Fowler v. Fowler, 4 De G. & 
J. 250, 61 BEngCh 196, 45 Reprint 
97; Walker v. Armstrong, 8 De G. 
M. & G. 531, 57 EngCh 411, 44 Re- 
print 495; Sells v. Sells, 1 Dr. & Sm. 
42, 62 Reprint 294; Mortimer v. 
Shortall, 1 C. & L. 417; Fallon v. 
Robins, 16 Ir. Ch. 422; Halfpenny 
v. Udale, 9 Mod. 56, 88 Reprint 313, 
2 P. Wms. 151, 24 Reprint 677; Watt 
v. Grove, 2 Sch. & Lef. 492. 


Can.—The Ship M. F. Whalen v. 


Pointe Anne Quarries, Ltd., 63 Can. 
S. C. 109, 68 DomLR 545. 

B. C.—American Merchant Mar. 
Ins. Co. v. Buckley-Tremaine Lum- 
ber, etc., Co., 28 B. C. 426. 

N. B.—Lee v. Logan, 46 N. B. 502: 
Lee v. Arthurs, 46 N. B. 482. 

N. S.—Lawson v. Jones, 40 N. 
3038; Feidel v. Zwicker, 31 N. S. 239, 

Ont.—McNeill v. Haines, 17 Ont. 


aaa Crompton v. Morgan, 18 OntWN 
9, 

Sask:i—Ellerman v. Carruthers, 1 
Sask. L. 157. 


[a] Rule well stated.—A person 
who seeks to rectify a deed on the 
ground of mistake must establish, 
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in the clearest and most satisfac- 
tory manner, that the alleged inten- 
tion to which he desires it to be made 
conformable continued concurrent- 
ly in the minds of all parties down 
to the time of its execution; and al- 
so must be able to show exactly and 
precisely the form to which the deed 
ought to have been brought. To re- 
form a contract, and then enforce 
it in its new shape, calls for a much 
greater exercise of the power of a 
chancellor than simply to set the 
transaction aside. Reformation is a 
much more delicate remedy than 
rescission. Hence, in order to justi- 
fy a decree for reformation in cases 
of pure mistake, it is necessary that 
the mistake should have been mu- 
tual. Coppes v. Keystone Paint, etc., 
Co., 36 Pa. Super. 38. 

[Lb] 
confusion as to certain facts in the 
absence of mutual mistake is not 
ground for a reformation. King v. 
Barry, 29¢Ohy Cir-sCt. INVASO263% 


[c] It is not sufficient that one 
of -the parties understood the con- 
tract should be one way, and a dif- 
ferent understanding was entertain- 
ed by the other party. Turner v. 
Hartog, 88 Or. 477, 172 P 484; Suks- 
dorf v. Spokane, etc., R. Co., 72 Or. 
398, 143 P 1104. 

[da] 
have participated in 
Darden v. Vanlandingham, 
A.) 189 SW 297. 


fe] Necessity of mutuality arises 
out of the inability of the court to 
make a contract for the parties. Betz 
v. Swanson, 200 Iowa 824, 205 NW 
507. 


{f] In trespass to try title plain- 
tiff, having failed to plead mutual 
mistake in the description of the 
land conveyed by his remote vendor 
to E and to introduce evidence to 
support, could not recover from M, 
a subsequent vendee of plaintiff's 
remote vendor, land not described 
in the deed to E, by having field 
notes corrected and extended so as 
to include a shortage claim, taking 
from M the land representing the 
shortage. Millerman v. Megaritty, 
Cex. (Civ. (A) 2427S Wi Tb 


[gs] Mistakes in a deed (1) must 
be mutual. Lewis v. Belk, 219 Ala. 
343, 122 S 413; Cherry v. Brizzolara, 
89 ‘Ark. 309, 116 SW 668, 21 LRANS 
508; Greenhaw v. Combs, 74 Ark. 
336, 85 SW 768; McGuigan v. Gaines, 
71 Ark. 614, 77 SW 52; ‘Wilson v. 
Byers, 77 Ill. 76; Sherwood v. John- 
son, 28 Ind. A. 277, 62 NE 645; Mont- 
gomery v. Marm, 120 Iowa 609, 94 
NW 1109; Sheppard v. Koch, 234 Ky. 
1, 27 SW (2d) 389; Darling v. Jewell, 
96 Mich. LST SS Nw 610; R. M. Cob- 
ban Realty Co. v. Chicago, etc., HK. 
Co., 52 Mont. 256, 157 P 173; Howell 
v. Baker, (N. Mk Ch.) 151 A NIBETER 
Baynes v. Harris, 160 N. C. 307, 76 
SE 230; Forester v. Van Auken, 12 
N= Dy 175, 96 NW 301; Owen vy. Tulsa, 
27 Okl. 264, dit. PP 3205) Miller) vy: 
Fisher, 90 Or. Lid, 174, P1152; Hen- 
son v. Peterson, (Tex. CivwA) S28 
SW 126; Dickey v. Forrester, (Tex. 
Cine AY 148 SW 1181; Durham v. 
Luce, hex. Givin Ac) 140 SW 850; 
Mohr vy. Johnson, 137 Wash. 391, 2493 
P. 3853;0Crim, v. O’Brien, 69 W. Va. 
754, 73 SE 271; Kruse’ v. Koelzer, 
124 Wis. 536, 102 NW 1072; Harter 
Vin, Christoph; 82 eewis:) 24:5. (2) A 
grantee, who procured a quitclaim 
deed to the grantor from grantor’s 
predecessor to correct a discrepancy 
in predecessor’s name in the deed 
to grantor from predecessor, was not 
entitled to a reformation making 
grantee the grantee in such quit- 
claim deed, where there was no evi- 
dence of mistake on the part of the 
grantor, who did not know at the 


the mistake. 
(Tex. Cig. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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of the mistake both have done what neither intended,® 
that is the contract must be written in terms which 
violate the understanding of both parties,? and the 
mistake must be in reference to the same matter.!° 
But where all the proper elements exist, that is a 


time that the quitclaim deed was be- 
ing procured. Voss v. Thompson, 105 
Okl. 238, 232 P 392. (3) A deed of 
gift wijl not be given an effect con- 
trary to the intention of the grantor. 


Meeks v. Stillwell, 54 Oh. St. 541, 
44 NE 267. 
[h] Stipulation in divorce suit 


will not be reformed by incorporat- 
ing therein an agreement, respecting 
realty, where the omission of such 
agreement from the stipulation was 
not the result of mutual mistake. 
Woerner v. Woerner, 171 Cal. 298, 
152 P-919. 


[i] Mistake in a lease must be 
mutual.—Hartz v. Hilsendegen, 182 
Mich. 129, 148 NW 433. But see 
Gilroy v. Strauss Bldg., etc:, Co., 157 
NYS 162 [aff.172 App. Div. 956 mem, 
157 NYS 1126 mem] (where, in a 
suit to reform a lease, it was said 
that in an action to reform a writ- 
ing and not an agreement plaintiff 
need not prove mutual mistake, but 
is sufficient if he shows that the 
writings sought to be reformed do 
not accurately express the agreement 
which the parties had actually 
made). 

8 Hearne v. New England Mut. 
Mar. Ins. Co., 20- Wall. (CU. S.) 488, 
22 L. ed. 395; Corticelli Silk Co. v. 
Slosberg, 101 Comm. .44, 124 A 818; 
Back v. People’s Nat. F. Ins. Co., 97 
Conn. 336, 116 A 603;- Snelling v. 
Merrit): 8b) Conn: ~83,)1'8i5.A. 1.0395 
Forester v. Van Auken, 12 N. D. 175, 
96 NW 301. 


Qe Kani vee Atlanta, geuG.y ur. CO.; 
189 Ala. 48, 66 S 598; Wilhite v. Wil- 
hite, 284 Mo. 387, 224 SW 448. 


10. Barrell v. Britton, 252 Mass. 
504, 148 NE 134; Universal Security 
Co. v. American Pipe, etc., Co., 
N. J. Eq. 752, 123 A 618. But see Salo- 
mon v. North British, etc., Ins. Co., 
150 App. Div. 728, 1385 NYS 806 
(where it was held that the mistake 
on the part of each party need not 
be with respect to precisely the same 
facts) (McLaughlin, J., dis). 


11. See supra § 31. 
Invalidity of instrument see supra 
Lives 


12. See supra §§ 2, 9. 
13. See supra § 43. 
14. U. S.—Elliot v. Sackett, 108 


Wen Se lOc Ot oN oyrd (deed. OCS; 
Carson v. Home F., etec., Ins. Co., 
39 F. (2d) 50; Columbian Nat. L. Ins. 
Co. v. Black, 35 F. (2d) 571; Mathis 
v. Hemingway, 24 F. (2d) 951; West- 
inghouse Electric, ete., Co. v. Tri- 
City Radio Electric Supply Co., 23 
F. (2d) 628; Southern Surety Co. v. 
We S. Cast bron .Pipé, Jete,*Co:., 13 
F. (2d) 833; Emery v. U.S., 13 F. (2d) 
658; Merritt v. Kay, 295 Fed. 973; 
Tupman Thurlow Co. v._ Drueding 
Bros. Co., 294 Fed. 677; Barnett v. 
Kunkle, 256 Fed. 644, 168 CCA 38 
[app dism 254 U. S. 620 mem, 41 
Sct 319 mem, 65 L. ed. 442 mem]; 
Stromberg-Carlson Tel. Mfg. Co. v. 
Simmons, 199 Fed. 256 [affirmed 209 
Fed. 1006, 126 CCA 667]; Stromberg- 
Carlson Tel. Mfg. Co. v. Simmons, 
185 Fed. 211; Assman v. Travelers’ 
Ins. Co., 168 Fed. 694, 94 CCA 58; 
American Assoc. v. Williams, 166 
Fed. 17, 98 CCA 1; Brown v. Cran- 
berry Iron, etc., Co., 82 Fed. 351 [aff 
84 Fed. 930, 28 CCA 567 (certiorari 
den 172 U. S. 648 mem, 19 SCt 883 
mem, 43 L. ed. 1183 mem)]; Tren- 
ton Terra Cotta Co. v. Clay Shingle 
Co., 80 Fed. 46; U. S. Cartridge Co. 
7 U. S., 62 Ct. Clit-214;' Ordnance 
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Engineering Corp. v. U. S., 62 Ct. 
Cl. 204; . Chicago, -etc., Coal Co. v. 
Wis. 9° Cty Cl? 708; “Morgant v.50 Un 
Di Dot. ele 600s: lovely, UL Ss, 
59 Ct. Cl. 494; Poole Engineering, 
etl COV. pWUe oo, Cty CLL: 


Ala.—Gallilee Baptist Church v. 


Pallilla, 219 Ala. 683, 123 S 210; Ben- 
nett v. Brown, 219 Ala. 414, 122 S 
414; Snider v. Freeman, 214 Ala. 


295, 107 S 815; Hampton v. Reichert, 
206 Ala, 463, 90 S 311; Bagley v. 
Bagley, 206 Ala. 232, 89 S 739; Hol- 
land Blow Stave Co. v. Barclay, 193 
Ala. 200, 69 S 118; Wright v. Wright, 
180 Ala. 343, 60 S 931; Hammer v. 
Lange, 174 Ala. 337, 56 S 573; Phelan 
v. Tomlin, 164 Ala. 3838, 51 S 382; 
Hand v. Cox, 164 Ala. 348, 51 S 519. 


Ark.—Doyle Dry Goods Co. vv. 
Doddridge State Bank, 175 Ark. 153, 
298 SW 863; Foster v. Dierks Lum- 
ber, etc., Co., 175 Ark. 73, 298 SW 
495; Nicholson v. Hayes, 166 Ark. 
112, 265 SW 640; Wiegel v. Moreno- 
Burkham Constr. Co., 153 Ark. 564, 
240 SW 732; Cain-v. Collier, 135 Ark. 
293, 205 SW 651; Martin v. Hemp- 
stead County Levee Dist. No. 1, 98 
Ark. 23, 135 SW 453; Stephenson v. 
Garner, 105 SW 572. 


Cal.— Mahony v. Standard Gas En- 


gine Co., 187 Cal. 399, 202 P 146; 
F. P. Cutting Co. v. Peterson, 164 
Cal. 44, 127 P 163; De Jarnatt v. 
Cooper,. 59 Cal. 703; Calhoun v. 
Downs, (A.) 289 P 857; Wolfe v. 
Morgan, 95 Cal. A. 656, 273 P 64; 
Kepner v. John M. C. Marble Co., 


26 Cal. A. 696, 148 P 231; Waratah 
Oil Co. v. Reward Oil Co., 23 Cal. 
A. 638, 189. P 915 Union. Ice Co. v. 
Doyle, 6 Cal. A. 284, 92 P 112. 


Colo.—Livings v. Tyo, 81 Colo. 58, 
253 P 385. 


Conn.—Enfield  v. 
Conn. 319, 148 A. 353. 

Fla.—Capital City Bank v. Hilson, 
64 Fla. 206, 60 S 189, AnnCas1914B 
1211. 


Ga.—Crim v. Alston, 169 Ga. 852, 
151 SE 807; Wachovia Bank, etc., Co. 
v. Jones, 166 Ga. 747, 144 SE 256; Ar- 
lington Realty Co. v. Broome, 166 Ga. 
819, 143 SE 375; Blaylock v. Hackel, 
164 ‘Gal /257, 138) SBE. 3335 Whittle v. 
Nottingham, 164 Ga. 155, 138 SE 62; 
Hunnicutt v. Archer, 163 Ga. 868, 137 
SE 253; Gibson v. Alford, 161 Ga. 672, 
132 SE 442; Edwards v. Rozar, 155 
Ga. 170, 116 SE 318; Green v. Johnson, 
153° Ga. (38;-1138- SH, 402; Kight v. 
Gaskin, 139 Ga. 379, 77 SE 390; Long 
v. Gilbert, 133 Ga. 691, 66 SE 894; 
Greer v. Caldwell, 14 Ga. 207, 58 AmD 
553; Roy v. Georgia R., etc., Co., 24 
Ga. A. 86, 100 SE 46. 

Ida.—Exum v. Portneuf-Marsh Val- 
ley” TrrwCo.n 188) tdar 155,220 "%P > 12; 
Udelavitz v. Ketchen, 33 Ida. 165, 190 
P 102; Panhandle Lumber Co. v. Ran- 
cour, 24 Ida. 603, 135 P. 558. 


Ill.— Singer v. Murphy, 338 Ill. 620, 
170 NE.777; McGinnis v. Boyd, 279 
Ill. 283, 116 NE 672; Dillard v. Jones, 
229 Ill. 119, 82 NE 206, 11 AnnCas 82; 
Jones v. Parker, 177 Ill. A. 155; Gray 
v. Merchants Ins. Co., 113 Ill. A. 537; 
Dunn v. O’Neara, 70 Ill. A. 609. 


Ind.—Chapman v. Lambert, 176 Ind. 
461, 96 NE 459; Citizens’ Nat. Bank 
v. Judy, 146 Ind. 322, 43 NE 259; Mc- 
Nair v. Public Sav. Ins. Co., 88 Ind. 
A. 386; 163 NE 290; Williams v. But- 
ler, 58 Ind. A. 47, 105 NE 387, 107 NE 
300; Harvey v. Hand, 48 Ind. A. 392, 
95 NE 1020; Webb v. Hammond, 31 
Ind. A. 613, 68 NE 916; Smelser v. 
Pugh, 29 Ind. A, 614, 64 NE 943; Phil- 
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valid agreement between the parties!! and an instru- 
ment failing adequately to express the same,’” be- 
cause of a material mistake1® which is shown to be 
mutual, reformation is authorized.14 
has failed to notice a stipulation contained in an in- 


That one party 


ip Zorn Brewing Co. v. Malott, 46 NE 
O- 


Iowa.—Elgin v. Miller, 228 NW 305; 
Pospishil v. Jensen, 205 Iowa 1360, 
219 NW 507; Guarantee Mortg., etc., 
Co. v. Cox, 201 Iowa 598, 206 NW 278; 
Power v. Wood, 200 Iowa 9797 205 NW 
784; In re Patterson, 199 Iowa 362, 
202 NW 8; Provident Trust Co. v. 
Twedt, 196 Iowa 1116, 195 NW 10038; 
Turner v. Bates, 187 NW 469; Mer- 
riam v. Leeper, 192 Iowa 587, 185 NW 
134; Woods v. Brand, 187 Iowa 1076, 
174 NW 849; Gray v. Van Gordon, 187 
Iowa 835, 174 NW 588; Buck Auto 
Carriage, etc., Co. v. Tietge, 174 Iowa 
103, 156 NW 313; Brown vy. Ward, 119 
Iowa 604, 93 NW 587; Hausbrandadt v. 
Hofler, 117 Iowa 1038, 90 NW 494, 94 
AmSR 289; Nielander v. Chicago,.ete., 
R. Co., 114 Iowa 420, 87 NW 285; Reid 
v. Cook, 88 Iowa 717, 54 NW 353. 


Kan.—Higgins  v. Linn County 
Bank, 127 Kan. 772, 275 P 1433) Cas- 
ten v. Kreipe, 125 Kan. 182, 264 P 55; 
Hickman v. Cave, 115 Kan. 701, 224 
P 57; Atkinson v. Darling, 107 Kan. 
229, 191 P 486; Huber Mfg. Co. v. 
Claudel, 71 Kan. 441, 80 P 960; Ger- 
man Ins. Co. v. Kirkendall, 64 Kan. 
884, 67 P 443. 4 


Ky.—Irwin v. Westwood Real Est., 
ete:.,| Co; 200 Ky. 760,.255 Sw. 5463 
Williams v. Harvey, 192 Ky. 684, 234 
SW 315; Eastern Gulf Oil Co. v. Love- 
lace, 188 Ky. 238, 221 SW 544:. Lit- 
teral v. Bevins, 186 Ky. 514, 217 SW 
369; Stark v. Suttle, 181 Ky. 646, 205 
SW 673; Scott v. Spurr, 169 Ky. 575, 
184 SW 866; Cecil v. Kentucky Live- 
stock Ins. Co., 165 Ky. 211, 176 SW 
986; Lindenberger v. Rowland, 158 
Ky. 760, 166 SW 242; Bronston v. 
Bronston, 141 Ky. 639, 133 SW 584; 
Knuckles v. J. D. Huges Lumber Co., 
116 SW 1193; Bush v. Starks, 65 SW 
589, 23 KyL 1560; Coger v. McGee, 
2 Bibb. 321, 5 AmD 610. 


La.—Holmes v. Shawnee Milling 
Con re Tian AL 70:6: 


Md.—/AStna Indemn. Co. v. Balti- 
ee CLC etn CO. nal heel once Oa 


Mass.—Keith v. Thomas, 266 Mass. 
566, 165 NE*679; Crowley v. Holds- 
worth, 264 Mass. 303, 162 NE 3384; 
Burke v. McLaughlin, 246 Mass. 533, 
141 NE 601; Hillside Co-op. Bank v. 
Cavanaugh, 232 Mass. 157, 122 NE 
187; Aradalou v. New York, etc., R. 
Co.. 225 Mass. 235, 114 NE 297; Eus- 
tis Mfg. Co. v. Saco Brick’ Co., 198 
Mass. 212, 84 NE 449; Fowle v. Pitt, 
183 Mass. 351, 67 NE 343; Moore v. 
Bigelow, 158 Mass. 60, 32 NE 900. 


Mich.—_Hammel v. U. S. Fidelity, 
ete., Co., 246 Mich. 251, 224 NW 337; 
Gillespie v. Taechens, 240 -Mich. 85, 
214 NW 967; Jensen v. Shevitz, 234 
Mich. 212, 207 NW 8238; Lee State 
Bank v. McPlheny, 227 Mich. 322, 198 
NW 928; Dolsen v. Kearney, 216 Mich. 
688, 185 NW 678; La Branche v. Per- 
ron, 209 Mich. 239, 176 NW 438; Smith 
Me Wakeman, 114 Mich. 611, 72 NW 

9. 


Minn.—Chilstrom y. Enwali, 168 
Minn. 293, 210 NW 42; Hines v. Bau- 
er, 158 Minn. 298, 197 NW 483; Bar- 
num v. White, 128 Minn. 58, 150 NW 
227, 151 NW 147; Mulgrew-Boyce Co. 
v. Freeborn County, 112 Minn. 5, 127 
NW 396. 

Mo.—Kidd v. Brewer, 317 Mo. 1047, 
297 SW 960; Kanan v. Hogan, 307 Mo. 
269, 270 SW 646; Maze v. Boehm, 281 
Mo. 507, 220 SW 952; Stephens v. Ste- 
phens, 1838 SW 572; Fischer v. Dent, 
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strument, which was not induced by fraud or misrep- | resentation on behalf of the other contracting party, 


259 Mo. 86, 167 SW 977; Henley v. 
Sullivant, 248 Mo. 672, 154 SW 706; 
Dougherty v. Dougherty, 204 Mo. 228, 
102 SW 1099; Henderson y. Beasley, 
137 Mo. 199, 88 SW 950; Ezell v. Pey- 
ton, 184 Mo. 484, 36 SW 35; Burns v. 
a i Realty Co., (A.) 11 SW (2d) 
fae 


Mont.—Philipsburg First State 
Bank v. Mussigbrod, 83 Mont. 68, 271 
P 695; Biering v. Ringling, 78 Mont. 
145, 252 P 872; McDaniel v. Hager- 
Stevenson Oil Co., 75 Mont. 356, 243 
P 582; Ayers v. Buswell, 73 Mont. 
518, 238 P 591; Parchen v. Chessman, 
Ses 326, 142 P 631, AnnCasl1916A 
681! 

Nebr.—Sailling v. Morrell, 97 Nebr. 
454, 150 NW 195; Burke v. Welch, 92 
Nebr. 773, 1839 NW 684; Mitchell v. 
Griffith, 87 Nebr. 140, 126 NW 998. 


N. J.—Zarecki v. Guarantee Realty 
Co., 82 N. J. Eq. 489, 89 A 513; Mayer 
v. West Side Dev. Co., 78 N. J. Eq. 


415, 79 A 620; Sloss-Sheffield Steel, 
fete. Con vy. autna Ly Ins: Go.) 74 Ni Ss 
Eq. 635, 20 A 880 [rev on other 
erounds 75 IN. J. Ha. 545, 738 A 228]; 
Chelsea Nat. Bank v. Smith, 74 N. J. 
deseo. 69) Aw b33% ) Wirschine” Vv. 
Grand Lodge F. & A. M., 67 N. J. Eq. 
W711, 56 A 718, 63 A 1119. 


N. M.—Cleveland v. Bateman, 21 N. 
M. 675, 158 P 648. 


N. Y.—Trenton Potteries Co. v. Ti- 
tle Guarantee, etce., Co., 176 N. Y. 65, 
68 NE 132; Hay v. Star F. Ins. Co., 
TiN vod, oo Amr 60:7 [aft 13> Hun 
496]; 
N. Y. 283 [aff 6 Hun 353]; 
Hennessey, 48 N. Y. 415; Johnson v. 
Maber. 6 LO ON Wc 8195)" Mischersove 
Schram, 173 App. Div. 147, 159 NYS 
496; Manheimer v. Kuhn, 173 App. 
Div. 135, 159 NYS 437; Penfield v. 
New Rochelle, 18 App. Div. 838, 45 NYS 
460 [aff 160 N. Y. 697, 55 NE 1098]; 
Woolf v. Barnes, 46 Mise. 169, 93 NYS 
219; Renz> v. Ernst,’ 160. NYS» 577; 
Ranalli v. Zeppetelli, 94 NYS 561. 


N. C.—Maxwell v. Wayne Nat. 
Bank, 175 N. C. 180, 95 SE 147; Amer- 
ican Potato Co. v. Jennette Bros. Co., 
174 N. C. 236, 938 SE 795; Sills v, Ford, 


Pitcher v. 


71 N. Cy 733, 88 SH 636; Ray v.i Pat- 
terson, 170 N.C. 226; 8%. SE. 222: 
SHOOK AV.s LOMO, WL Om INneG. 99) 1860 Si 


1007; Wilson v. Scarboro, 163 N. C. 
380, 79)SE 811; MelIntosh v.. North 
State BY Ins.(Co# 152° N.C. 50, 67° SH 
45, 136 AmSR 818. 

N. D.—M. Sigbert Awes Co. v. Has- 
jam, 37 .N. DD. 122, 163 NW 265. 


Oh.—Toledo v. Schulters, 11 Oh. Cir. 
Ct. 528, 5 Oh. Cir. Dec. 269; Gebhardt 
v. Ibele, 12 OhNPNS 33. 


Okl.—Rochelle v. Anderson, 113 Okl. 
137, 243 P 528; Kine v. Turner, 109 
Okl. 77, 234 P 564; Thraves v. Green- 
lees, 42 Okl. 764, 142 P 1021. 

Or.—Spexarth v. Rhode Island Ins. 
Co, 118 Or. 22, 246 P b15> Coates: v. 
Smith, 81 Or. 556, 160 P 517; Holden 
v. Law Union, etc., Ins. Co., 63 Or. 
258, 127 P 547; Howard v. Tettel- 
baum, 61 Or: 144, 120 P 373; Rich- 
mond v. Ogden St. R. Co., 44 Or. 48, 
74 P 33838. 

Pa.—Radnor Bldg., etc., Assoc. v. 
Scott, 277 Pa. 56, 120 A 804; Monroe 
v. Nichols, 6 Pa. Dist. & Co. 12. 

R. I.—Carroll v. Ryder, 34 R. I. 388, 
83 A, 845. 

S. C.—Blassingame v. Greenville 
County, 134 S. C. 324, 132 SE 616; 
Jumper v. Queen Mab Lumber Co., 115 
S. C. 452, 106 SE 473. 

S. D.—Korte v. O’Neill, 34 S. D. 241, 
148 NW 12. 


Tenn.—Tennessee Valley Iron, etce., 


Maher v. Hibernia Ins. Co., 67, 


Co. v. Patterson, 158 Tenn. 429, 14 SW 
(2d) 726. 

Tex.—Amarillo First State Bank v. 
Jones, 107 Tex. 623, 183 SW 874 [rev 
(Civ. A.) 171 SW 1057]; Henderson 
v. Odessa Bldg., etc., Co., (Commn. 
A.) 24 SW (2d) 393, 27 SW (2d) 144 
[rev (Civ. A.) Jb, SW (2d). 1095]; 
Reynolds Mortg. Co. v. Garrett, (Civ. 
A.) 23 SW (2d) 835; Custard v. Flow- 
ers, (Civ, A.) 14 SW (2d).109;. Wolf 
v. Carlton, (Civ. A.) 10 SW (2d) 200; 
Strange v. Cooper Grocery Co., (Civ. 
A.) 4 SW (2d) 232 [rev on other 
grounds (Commn. A.) 18 SW (2d) 
609]; Griffith v. Watkins, (Civ. A.) 
279 SW 489; North Texas Oil, etc., 
Co. v. Standard Tank Car Co., (Civ. 
A.) 249 SW 253; Sanders v. Hickman, 
(Civ. A.) 235 SW 278; Lott v. Da- 
shiell, (Civ. A.) 233 SW 1103 [rev on 
other grounds (Commn. A.) 243 SW 
1042]; Cooper Grocery Co. v. Neblett, 
(Civ. A.) 203 SW 365 [rev on other 


grounds (CoOmmn. A.) 221 SW 963];°* 


Seureau v. Fraser, (Civ. A.) 189 SW 
1003) “Baileys va Culver “CCivic AL )e £7) 
SW 1083; Kelley v. Ward, (Civ. A.) 
58 SW 207 [aff 94 Tex. 289, 60 SW 


311) 


Utah.—Cram v. Reynolds, 55 Utah 
384, 186 P 100; Griffin v. Salt Lake 
City ws Ota t82 0 5b. PS Sia. 


Va.—Massie v. Herskell, 80 Va. 789. 


Wash.—Davis v. Bigelow Bldg. Co., 
150 Wash. 576, 274 P 106; Chapman 
v. Milliken, 136 Wash. 74, 239 P 4; 
Jones v. New England Mortg. Securi- 
ty Co., 38 Wash. 637, 80 P 796; Den- 
nis v. Northern Pac. R. Co., 20 Wash. 
32:0) (5d) ee ZaI0S 


W. Va.—White v. Kelly, 85 W. Va. 
366, 101 SE 724, 26 ALR 462; Melott 
Vin West, 760 We Va. 739) 86 ‘SH 1759; 
Pickens v. Pickens, 72 W. Va. 50; 77 
SE 365; Hertzog v. Riley, 71 W. Va. 
651, 77 SE 138; Buford v. Chichester, 
69 W. Va. 213, 71 SH £20; Harper v. 
Combs, 61 W. Va. 561, 56 SE 902. 


Wis.—Petalski v. Winkel Garage 
Co., 190 Wis. 64, 208 NW 893; Lued- 
tke v. Luedtke, 181 Wis. 471, 195 NW 
382; Van Brunt v. Wisconsin Con-~ 
sistory Home Assoc., 163 Wis. 540, 
158 NW 295; Pedersen v. Hansen, 161 
Wis. 355, 154 NW 368; Pedelty v. 
Wisconsin Zine Co., 148 Wis. 245, 134 
NW 356; Rowell v. Smith, 123 Wis. 
510, 102 NW _ 1, 3 AnnCas 773; Lard- 
ner v. Williams, 98 Wis. 514, 74 NW 
346; Green Bay, etc., Co. v. Hewitt, 
62 Wis. 316, 21 NW 216, 22 NW 588. 


Eng.—Beale v. Kyte, [1907] 1 Ch. 


564; Seymour v. Fotherly, 1 Vern. 
Ch. 320, 23 Reprint 496. 
Alta,.—Royal Trust Co. v. Fair- 
brother, 63 DomLR 637; Jadis v. 
Porte, 8 Alta. L. 489. 
B. C.—Fordham y. Hall, 20 B. C. 


562; Booth v. Callow, 18 B. C. 499, 
13 DomLR 202, 24 WestLR 813. 

Ont.—Re Gold Medal Furniture Mfg. 
Co., [L927) 27 DomLR 8238; Hickman 
v. Warman, 44 Ont. L. 257; Krug v. 
Albemarle Tp., 16 OntWN 194; Stew- 
art v. Dickson, 2 OntWN 614, 1 Ont 
WN 1088, 18 OntWR 281. 


Newfoundl.—Job v. Normore, 7 
Newfoundl.. 371. 


[a] Reformation of bill of lading. 
—Aradalou v. New York, etc, R. Gow 
225 Mass. 235, 114 NE 297. 

[b] Reformation of bill or note.— 
That by mutual mistake, interest on 
maturing notes was incorporated in 
the principal, and additional interest 
on the face of the notes provided, re- 
quires reformation when usurious in- 
terest was not intended. Petfalski v. 
Winkel Garage Co., 190 Wis. 64, 208 
NW 893. 


{[c] Reformation of bond.—(1) 
Surety bond. Sailling v. Morrell, 97 
Nebr. 454, 150. NW 195. (2) Town 


ecollector’s bond. Enfield v. Hamil- 
ton, 110 Conn. 319, 148 A 353. 


[d] Reformation of chattel mort- 
gage.—Wolf v. Carlton, (Tex. Civ. A.) 
10 SW (2d) 200. 


[e] Reformation of contract.—(1) 
Crim y. Alston, 169 Ga. 852, 151 SE 
807. (2) A contract for the sale of 
realty is properly reformed so as to 
correctly express the amount of mort- 
gages the conveyance was to be sub- 
ject to. Singer v. Murphy, 338 Ill. 
620, 170 NE 777. (38) Stipulation as 
to place of deliveries. Morgan v. U. 
S., 59 Ct. Cl. 650. (4) Where writing 
admittedly does not correctly recite 
all the terms of the contract of the 
parties it may be reformed for mutu- 
al mistake. Atkinson v. Darling, 107 
Kan.:229, 192 P.486- 


{[f] Reformation of contract to 
build or construct.—(1) Lovell v. U. 
S., 59 Ct. Cl. 494: (2) Contract will 
be reformed to include required clause 
relative to labor disputes, omitted by 
mutual mistake. U. S. Cartridge Co. 
Vi. Ss 62 Ot. Clozr4 013) = Amsackiow 
will lie by the contractor against the 
county to reform the contract by 
causing the engineer’s estimate of 
cubic yard to conform to the number 
actually excavated as required by the 
plans, in which there was a mutual 
mistake, resulting in an error in the 
measurements. Mulgrew-Boyce Co. 
v. Freeborn County, 112 Minn. 5, 127 
NW 396. (4) Where complainants 
signed a contract believing it provid- 
ed for a building forty four feet deep, 
and defendant’s representative either 
believed the same or concealed the 
fact that the contract only provided 
for a forty-foot building, complain- 
ants were entitled to reformation. 
Zarecki v. Guarantee Realty Co., 82 N. 
J. Mig. 439, 892 ASbES. 


{g] Reformation of deed.—(1) 
Wachovia Bank, etec., Co. v. Jones, 166 
Ga. 747, 144 SH 256; ~Blaylock v. 
Hackel, 164 Ga. 257, 138 SE 333; Ed- 
wards v. Rozar, 155 Ga. 170, 116 SE 
313; Long v. Gilbert, 133 Ga. 691, 66 
SE 894; McGinnis v. Boyd, 279 Ill: 
288, 116 NE 672; Kelly v. Galbraith; 
87 Ill. A. 68 [aff 186 Ill. 593, 58 NE 
431]* WLadd-v." Judson... ty Dl A283 
[aff 169 Ill. 738, 48 NE 174]; Drum- 
mond v. Krebs, 8°Kan. A. 180; 55) P 
478; Hillside Co-op. Bank v. Cavan- 
augh, 232 Mass. 157, 122 NE 187; Gil- 
lespie v. Taechens, 240 Mich. 85, 214 
NW 967; Smith v. Wakeman, 114 
Mich. 611, 72 NW 599; Kidd v. Brew- 
er, 317 Mo. 1047, 297 SW 960; Fischer 
v. Dent, 259 Mo. 86, 167 SW 977; Hen- 
derson v. Beasley, 137 Mo. 199, 38 SW 


950; Burke v. Welch, 92 Nebr. 773, 
139 NW 684; Mitchell v. Griffith, 87 
Nebr. 140, 126 NW 998; Wirsching 


ve Grand. Lodges, Fy & As MM. 67 >No. 
Eq. 711, 56 A 713, 68 A 1119; Johnson 
v. Taber, 10 IN: Y.. 319; Maxwell v. 
Wayne Nat. Bank, 175 N. C. 180, 95 
SE 147; Rochelle v. Anderson, 113 
Okl. 137, 248 P 528; Carroll v. Ryder, 
34 R. I. 388, 83 A 845; Henderson v. 
Odessa Bldg., etc., Co., (Tex. Commn. 
A.) 24 SW (dd) 393. [rev (Civ. A.) 
15> SW @2a@. 2095, andy “reh den 
(Commn, A.) 27 SW (2d) 144]; Lott 
v. Dashiell, (Tex. Civ. A.) 233 SW 11038 
[mod on other grounds (Commn. A.) 
243 SW 1072]; Melott v. West, 76 W. 
Va. 739, 86 SE 759; Pickens v. Pick- 
ens) 12) (Wig Van 5On Tia SH a sope sC2e 
Deed containing mortgage assumption 
clause inserted by mutual: mistake. 
Eglin v. Miller, (lowa) 228 NW 305; 
Renz vy... Ernst, -160 NYS) 577. (3) 
Deed which did not convey land par- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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is not ground for relief.1® 
instrument executed in pursuance 


formity with a prior written agreement between the 
parties will not be reformed, even though a mutual 
mistake in the first agreement was carried over into 
The prima facie presumption that a 
deed contains the ultimate intention of the parties 
does not obtain where from a mutual mistake their 


the second.!® 


ties intended. Crowley 'v. Holds- 
worth, 264 Mass. 303, 162 NE 334. 
(4) Grant of an easement to use a 
‘private sewer. Chapman v. Lambert, 
176 Ind. 461, 96 NE 459. (5) Partition 
deed. Custard v. Flowers, (Tex. Civ. 
A.) 14 SW (2d) 109. (6) Successive 
conveyances made under the same 
mistake as original conveyance. Wa- 
chovia Bank, ete., Co. v. Jones, 166 
Ga. 747, 144 SE 256. (7) Where de- 
fendant in good faith sold and at- 
tempted to convey to plaintiff by war- 
ranty deed the land within a certain 
inclosure, but did not have full title 
to it, and her deed did not cover a 
portion of the land. Hoffman v. Kir- 
by, 136 Cal. 26, 68 P 321. (8) Where 
plaintiff made a will directing that 
defendant pay certain legacies as part 
of the consideration for a conveyance 
by plaintiff to defehdant, made con- 
temporaneously with the will, but the 
direction to pay the legacies was by 
a mutual mistake of the parties omit- 
ted in the deed. Luedtke v. Luedtke, 
181 Wis. 471, 195 NW 382. (9) Where 
the undisputed evidence showed that 
it was the mutual intention of both 
parties to a deed that the grantee was 
to provide the grantor with a proper 
home and care for the balance of his 
life, and, among other things, pay his 
reasonable funeral expenses, and such 
provisions were inadvertently omitted 
in the deed by mutual mistake of the 
parties. Luedtke v. Luedtke, supra. 


[h] Reformation of lease.—Davis 
v. Bigelow Bldg. Co., 150 Wash. 576, 
274 P 106; White v. Kelly, 85 W. Va. 
366, 101 SE 724, 26 ALR 462. 


[i] ‘Reformation of license to use 
patent.— Westinghouse Electric, etc., 
eo v. Tri-City Radio Electric Supply 

, 23 F. (2d) 628. 

ae Reformation of mortgage.— 
(1) ‘Snider v. Freeman, 214 Ala. 295, 
107 S 815; Citizens’ Nat. Bank v. 
Judy, 146 Ind. 322, 43 NE 259; Lard- 
ner v. Williams, 98 Wis. 514, 74 NW 
346. (2) Land owned by a wife alone 
was properly stricken from a mort- 
gage executed by the husband and 
wife where included by mutual mis- 
take. Philipsburg First State Bank 
v. Mussigbrod, 83 Mont. 68, 271 P 695. 


{k] Reformation of mortgage and 
deed.—Linings v. Tyo, 81 Colo, 58, 253 
P 385. 


{1] BReformation of other instru- 
ments.—Where the mistake operates 
to relieve or create personal liability 
of one or more of the parties or to 
release or create a lien. North Texas 
Oil, etc., Co. v. Standard Tank Car Co., 
(Tex. Civ. A.) 249 SW 253. 

{[m] Mutual mistake as to interest 
owned, each party thinking the gran- 
tor owned a one-half interest when 
he owned full interest, justifies refor- 
mation. Barnett v. Kunkle, 256 Fed. 
644, 168 CCA 38 [app dism 254 U.S. 
620 mem, 41 SCt 319 mem, 65 L. ed. 
442 mem]. 

{n] Clerical mistake by one party 
shared in by the other at execution 
is ground for reformation. Trenton 
Terra Cotta Co. v. Clay Shingle Co., 
80 Fed. 46; Wright v. Wright, 180 
Ala. 343, 60 S 931. 

[o] Especially can reformation be 
had in such a case in view of Act 
MeOT LA POLS OnGe Smee eae Die Ol.uL. 
[1920] § 4564), granting to courts of 


It has been held that an 
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of and in ¢on- 


common pleas, power to entertain ju- 
risdiction on the ground of fraud, ac- 
cident, or mistake. Radnor Bldg., 
ete.,, Assoc. -v.. Scott, 277% Pa. 56, 120 
A 804. 


[p] Even though there is no ele- 
ment of misrepresentation or conceal- 
ment in the mistake the text rule ap- 
plies. Jumper v. Queen Mab Lum- 
ber Co., 115 S. C. 452, 106 SE 473. 


[q] Even where circumstances 
would excuse negligence reformation 
may be had for mutual mistake. Phil- 
ipsburg First State Bank v. Mussig- 
brod, 83 Mont. 68, 271 P 695. 


[r] Notwithstanding statute pro- 
viding that the execution of a con- 
tract in writing supersedes all nggo- 
tiations and that such prior negotia- 
tions cannot be availed of to vary the 
terms. Mahony v. Standard Gas En- 
gine Co., 187 Cali 399, 202 P 146 (Civ. 
Code § 1625). 

[s] Subsequent death of one party 
does not prevent reformation for mu- 
tual mistake. Bronston v. Bronston, 
141 Ky. 639, 133 SW 584. 


{t] Subsequent refusal of consent 
by one party does not prevent refor- 
mation for mutual mistake. Bron- 
ston v. Bronston, 141 Ky. 639, 133 SW 
584. 

{u] Construction of statute.—A 
statute providing for reformation of 
instrument containing mutual mis- 
take should never be strictly con- 
strued unless manifest justice de- 
mands it. Calhoun v. Downs, (Cal. 
A.) 289 P 857; Merkle v. Merkle, 85 
Call Ane Signi Sime 69: 


[v] Contract containing an inad- 
vertent, but not mutual, mistake will 
only be reformed to conform to the 
views of both parties. Humphreys v. 
Hurtt, 20 Hun 398 [aff 85 N. Y. 642]. 


15. Gerald v. Elley, 45 Iowa 322; 
Moran v. McLarty, 75 N. Y. 25; Con- 
solidated Electric Storage Co. v. At- 
lantic Trust Co., 24 App. Div. 172, 48 
YS LOSse sy App. Div. 630, 53 NYS 
1102 [aff 161 N. Y. 605, 56 NE 145]. 
See supra § 42 note 90. 


{a] That grantee knew of the ex- 
istence of a railroad over land con- 
veyed to him with the usual. cove- 
nants of warranty will not entitle 
the grantor to a reformation of the 
deed excepting such encumbrance. 


Gerald v. Elley, 45 Iowa 322. 

16. Thompson vy. Hickman, [1907] 
I Ghevo 50s 

17. Maze v. Boehm, 281 Mo. 507, 
220 SW 952. 

18. Phillip Zorn Brewing Co. v. 


Malott, (Ind.) 46 NE 23; Fort v. Globe, 
etc., F. Ins. Co., 102 Misc. 584, 169 NYS 
229 [aff 186 App. Div. 185, 173 NYS 
595 (app dism 227 N. Y. 581 mem, 
125 NE 918 mem)]. 

19. Ala.—Hammer v. Lange, 
Ala. 331%,.56 S: 573. 

Ark.—Fagan v. 
842, 2938 SW 712. 


Cal.—Merkle v. Merkle, 
87, 258 PB 969. 


Conn.—Bishop v. Clay F. & M. Ins. 
Co., 49 Conn. 167. 
Ga.—Wyche v. Greene, 11 Ga. 159. 


Ill.—Matthews v. Whitehorn, 220 
Ill. 36, 77 NE 89. 


174 
Graves, 173 Ark. 


85 Cal. A. 
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intention is not expressed.17 
[§ 60] (b) What Constitutes Mutual Mistake. 


Mutual mistake in relation to reformation means a 
mistake shared by both parties.'® 
misunderstanding reciprocal and common to both the 
contracting parties, when each alike labored under 
the same misconception in respect to the terms of a 
written instrument,!® intending at the time of the 


It consists in a 


Ind.—St. Clair v. Marquell, 161 Ind. 
56, 67 NE 693. 


Iowa.—Worsley v. Burlington Ins. 
Co., 74 Iowa 464, 38 NW 161. 


Kan.—Algeo v. Employers’ Indemn. 
Corp, 119 Kans 186, 237 2) 879: 

Ky.—Litteral v. Bevins, 186 Ky. 
514, 217 SW 369; Hill v. Pettit, 66 SW 
188, 23 KyL 2001; Bush y. Starks, 65 
SW 589, 23 KyL 15 60. 


Me.—Tarbox v. Tarbox, 111 Me. 374, 
89 A 194. 


Md.—White v. Shaffer, 130 Md. 351, 
99 A 66- 


Mass.—Page v. Higgins, 150 Mass 
27, 22 NE 638, 5 LRA 152 


Mich.—Meade v. Browa: 218 Mich. 
556, 188 NW 514. 


Minn.—Bancharel vy. Patterson, 
Minn. 454, 67 NW 3856. 

Mo.—Burns v. Ames Realty Co., 
(4.) 11 SW (@ad) 71. 

Nebr.—Paine-Fishburn Granite Co. 
SORES 115 Nebr. 520, 213 NW 


Nev.—Wilson v. Wilson, 
267, 45 P 1009. 


64 


23 Nev. 


N. J.—Gross v. Yeskel, 100 N._J. 
Hiqe6293) 1384 A737 fate 98" Ne as 
64, 130 "A 546]. 

Y.—Botsford v. McLean, 45 


N. 
Barb, 478. 


N. D.—Forester v. Van Auken, 12 
N. D, 175, 96 NW ‘304. 


Oh.—Stewart v. Gordon, 60 Oh. St. 
170; 53 (NE) 797. 


Okl.—Hope vy. Bourland, 21 Okl. 864, 
98 P 580. 


Or.—L. Menefee Lumber Co. v. 
Gamble, 119. Or. 224, 242 P 628. 


Pa.—Sacchetti v. Manasseri, 
Dist. 781. 


R. I.—Fehlberg vy. Cosine, 16 R. I. 
NG Zhe Lo eA Os 


Ss. D.—MacVeagh v, Burns, 2 S. D. 
83, 48 NW 835. 


Tex.—Strange v. 


26 Pa. 


Cooper Grocery 


Co., (Civ. A.) 4 SW (2d) 232 [rev on 
other .grounds (Commn. A.) 18 SW 
(2d) 6069]. 


Wash.—lItkin v. Jeffery, 126 Wash. 
47, 216 P 861. 


Wis.—Jentzsch v. Roenfanz, 185 
Wis. 189, 201 NW 504. 
Eng.—Murray v. Parker, 19 Beav. 


305, 52 Reprint 367. 


B. C.—Booth v. Callow, 18 B. C. 499, 
13 DomLR 202, 24 WestLR 813. 


purty caine v. MacKinnon, 2 
Sask, L. 345. 


ee tA: et. confusion and misconcep- 
tion, I think, has crept into the cases 
from ‘the inexact use of the word mu- . 
tual as applied by way of description 
or classification of the kind of mis- 
takes which courts of -equity would 
reform. According to the real signifi- 
cation of the word mutual in such 
connection, and the ordinary accepta- 
tion and understanding of the term, 
mutual mistake would mean a mis- 
take reciprocal and common to both 
parties, when each alike labored un- 
der the same misconception in re- 
spect to the terms of the written in- 
strument.” Botsford v. McLean, 45 
Barb... CN. Y¥;) 478) 481 [quot -Bulve yy. 
Pettit, 66 SW 188, 189, 23 KyL 2001). 


[a] “Mutuality of mistake,” means 
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execution of the instrument to say one thing and by 
The mistake cannot 
be mutual if the minds of the parties to the instru- 
ment did not meet in a common intent.?! 
tuality is not meant that both parties must agree on 
the hearing that the mistake was in fact made, but 
the evidence of the mutuality of the mistake must 
relate to the time of the execution of the instrument, 
and show that at that particular time the parties 
and by mistake ex- 
The mistake having been shown 
to be common and reciproeal, it is of no consequence 
that the instrument was read by the parties at the 
In all cases it is necessary to 


mistake expressing another.?° 


intended to say a certain thing 
pressed another.?? 


time of signing.?® 


By mu- 


make clear the mutuality of the mistake,?4 as ref- 


that both parties understood what the 
real agreement was to be, but unin- 
tentionally prepared and executed a 
policy which did not express the true 
agreement. Algeo v. Employers’ In- 
demn. Corp., 119 Kan. 186, 237 P 879. 


[b] Mutual mistake exists: (1) 
Where there has been a meeting of 
the minds, an agreement actually en- 
tered into, but where the instrument 
in its written form does not express 
the real intention of the _ parties. 
Hammer v. Lange, 174 Ala. 337, 56 S 
573; Litteral v. Bevins, 186 Ky. 514, 
217 SW 369. (2) Where the parties 
to a deed of trust admitted that by 
inadvertence there was a misdescrip- 
tion in the real estate intended to be 
conveyed by the grantors and received 
by the beneficiary. Wolz v. Venard, 
253 Mo. 67, 161 SW 760. 


{e] It is sufficient that the parties 
had agreed to accomplish a particular 
object by the instrument to be exe- 
cuted, and that the instrument as exe- 
cuted is insufficient to effectuate their 
intention. Wolz v. Venard, 253 Mo. 
67, 161 SW 760. 


20. Burns v. Ames Realty Co., 
AY) ALS We (2a), 7. 

21. Potter v. Frank, 106 Me. 165, 76 
A 489; Brinkerhoff v. Juden, 255 Mo. 
698, 164 SW 523. 


[a] I must be shown that the 
parties intended as a matter of fact 
and a matter of law to execute and 
approve the precise instrument that 
it would have been if executed as it 
is desired to have it reformed. Pot- 
ter v. Frank, 106 Me. 165, 76 A 489. 


22. Matthews vy. Whitethorn, 220 
‘Ill. 36, 77 NE 89; Sheppard v. Koch, 
234 Ky. 1, 27 SW (2d) 389 [quot Cyc]. 


23. West v. Suda, 69 Conn. °60, 36 
A 1015; Sheppard v. Koch, 234 Ky. 1, 
27 SW (2d) 389 [quot Cyc]; Penfield 
v. New Rochelle, 18 App. Div. 83, 
45 NYS 460 [aff 160 N. Y. 697 mem, 55 
NE 1098 mem]. 


Failure to read as negligence see in- 
fra § 113. See also supra § 37 


24 Hertzler v. Stevens, 


(Mo. 


Boo, at Lond aClarkt iv. “Sti «louis 
Transfer R. Co., 127 Mo. 255, 30 SW 
121; Kelley v. Root, 37 Misc. 207, 75 


NYS 163 [aff 74 App. Div. 499, 77 NYS 
431]; Hope v. Bourland, 21 Okl. 864, 
98 P 580. 

Weight and sufficiency of 
dence see infra § 199 et seq. 


25. Mass.—Whitworth v. Lowell, 
178 Mass. 43, 59 NIX 760. 

Mich.—Meade vy. Brown, 218 Mich. 
556, 188 NW 514. 

Minn.—Bancharel v, Patterson, 
vee 454, 67 NW 356. 

. J—Durant v. Bacot, 13 N. J. Eq. 

201, ‘Laff TRONS Hig. 411]. 

N. Y.—Story v. Conger, 36 N. Y. 673, 
93 AmD 546, 3 Transcr. A. 211; Carey 
Mfg. Co. v. Merchants’ Ins. Co., 25 


evi- 
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Mise. 18, 54 NYS 398. 


N. D.—Forester v. Van Auken, 
N. D. 175, 96 NW 301. 


Oh.—Stewart v. Gordon, 60 Oh. St. 
170, 53 NH 797%. 


Tenn.—Pittsburg Lumber Co. v. 
Shell, 136 Tenn. 466, 189 SW 879. 


See also supra § 49 notes 25, 27, § 
55 notes 59, 60. 


26. Turner v. Wabash R. Co., 114 
Mo, A. 539, 90 SW 391; Campbell v. 
MacKinnon, 2 Sask. L. See 
Woolf v. Barnes, 46 Misc. 169, 
219 (holding that complaint wien al- 
leged that defendant admitted the 
mutual mistake set forth states a 
cause of action). 


27. Reep v. Lyman, 27 Oh. Cir. Ct. 
2932) .Booth, We Callow, ..18 Bs Cid 995 
13 DomLR 202, 24 WestLR 813 (lease 
with inconsistent clauses). 


[a] Mistake shown by reference to 
another document.—Where a deed re- 
cites that land described is conveyed 
in trust for interurban railway pur- 
poses pursuant to a written option 
and proposal, and when read in con- 
nection with such option discloses a 
mutual mistake, a court of equity will 
grant a reformation. Hartman vy. 
Midland Tract. Co., 27 Oh. Cir. Ct. 664. 


Evidence of mistake see infra § 197 
et seq. 


28. Strange v. Cooper Grocery Co., 
(Tex. Civ. A.) 4 SW (2d) 232 [rev on 
other grounds (Commn. A.) 18 SW 
(2d) 609]. 


29. Itkin v. Jeffery, 126 Wash. 47, 
216 P 861. 


[a] One of the parties is the com- 
munity consisting of husband and 
wife, represented not by either one 
but both of them. Itkin v. Jeffery, 
126 Wash. 47, 216 P 861. 


30. L. B. Menefee Lumber Co. v. 
Gamble, 119 Or. 224, 242 P 628. 


31. See cases infra this note. 


[a] Mistake held mutual.—(1) A 
mistake in a deed made on the sur- 
veyor’s mistaken calculation of acre- 
age. Blaylock v. Hackel, 164 Ga. 257, 
138 SE 333; Whittle v. Nottingham, 
164 Ga. 155,138 SE 62. (2) A mistake 
in omitting from a lease a provision 
for the payment of taxes by the les- 
see where both parties to a lease have 
acted for years on the assumption 
that it provided for the payment of 
taxes by the lessee. Perkins v. Kirby, 
39 R. I. 343, 97 A 884. (3) A mistake 
in the description of the land in a 
deed for support, never seen or read 
by one grantee until after the death 
of the grantor, where deceased up to 
the time of her death and the grantee 
up to the time believed the descrip- 
tion correct. Merkle v. Merkle, 85 Cal. 
A~87, 258 P 969.) 7¢4) A-mistake of 
the parties and the scrivener in a 
contract to teach, which was intended 
to apply to a school term beginning in 
1905, in stating the term as beginning 


12 


ormation is not the remedy for mistakes not partici- 
pated in by both parties.*° 
tuality may appear by admission of the parties,”® 

or from the face of the instrument which it is sought 
to have reformed.?* 
by erroneously omitting from the instrument a pro- 
vision actually agreed on or including some provi- 
sion not agreed on.? 
community property a mistake, in order to be mutual, 
must be shared in by both husband and wife.?® 
failure of defendant to report a discrepancy between 
his order for goods and the bill of lading will not 
show mutual mistake.*° 
case mutual mistake exists*! or not depends on the 


The facts showing mu- 


A mutual mistake may arise 


In a contract Pe the sale of 


The 


Whether in a particular 


in 1902. City School Corp. v. Hick- 
man, 47 Ind. A. 500, 94 NE 828. (5) 
Where a deed conv eyed all of ‘heir’s 
interest, but erroneously described it 
as two-ninths of the property, instead 
of three-ninths, subject to widow’s 
dower. Ingraham v, Baum, 136 Ark. 
101, 206 SW 67. (6) Where after-ac- 
quired property was intended to be 
included in a chattel mortgage given 
by a corporation to a bank, but was 
left out by mistake, but both parties 
to the mortgage understood that it 
covered such property and acted on 
this understanding, and the mortgage 
is not fraudulent as against general 
creditors of the corporation. Marine 
Sav. Bank v. Norton, 160 Mich. 614, 
125 NW 754. (7) Where a memo- 
randum of the sale of the land did 
not set forth the contract that the 
parties had made, in that it did not 
sufficiently describe the land to satis- 
fy the Statute of Frauds (Ky. St. 8. 
470), and they signed it in belief that 
it did. Caperton v. Clarke, 203 Ky. 
191, 261 SW 1098. (8) Where both 
the vendor and vendee believed that 
the vendor’s mother took in fee one- 
third of the land of her deceased hus- 
band, and the deeds were made ac- 
cordingly at a stipulated price per 
acre, but covered the entire estate of 
the vendor, including what he would 
receive on termination of the mother’s 
dower. Dazey v. Binkley, 285 Ill. 513, 
121 NE 165. (9) Where it unmistak- 
ably appears that both parties to a 
contract for the sale of real estate 
understood that it expressed only a 
sale of the vendor's interest in the 
premises, although a reference in the 
contract ‘“‘to the life estate of the life 
ténant,’ coupled with language that 
the vendor was to deliver a deed of 
“the undivided one-quarter interest” 
in the premises, might justify the 
conclusion that the vendor had con- 
tracted to sell “an undivided one- 
quarter, of the premises,” and not 
merely his interest. Bacot v. Fes- 
senden, 64 Misc. 422, 119 NYS 464 [aff 
139 App. . Dix, 647, 124 NYS. 3870). 
(10) Where land with visible monu- 
ments was pointed out to an intend- 
ing purchaser, who received a con- 
veyance erroneously describing the 
property as eight feet wider than the 
tract actually. sold, and the purchaser 
only took possession up to the true 
boundary, and made no other claim 
for many years. Burke v. Welch, 92 
Nebr, 773, 139 NW 684. (11) ‘Where 
the government invited plaintiff to 
submit a bid to furnish a stated num+ 
ber of veterinary bandages’ three 
yards long on a cost plus ten per cent 
basis, and plaintiff, by mistake of one 
of its employees, estimated the cost 
of bandages one yard long. Hygienic 
Fibre Co. v. U. S., 59 Ct. Cl. 598. (12) 
Where the instrument has been exe- 
cuted with full knowledge of its con- 
tents and all the facts and circum- 
stances surrounding the same. Bal- 
timore, etc., R. Co. v. Bing, 89 Oh. St. 


For later cases, developments and changes in the law see Annotations, same title and section 1:umber. 


§§ 60-62] 


facts and circumstances thereof.?? 


[§ 61] (c) Who Must Be Mistaken. 


warrant reformation of an instrument complainant 


must show that he was mistaken.?? 


that all parties who possess an actual interest in the 
matter must be mistaken,** but it is enough if the 
mistake is mutual between the real parties in inter- 
If the mistake affects merely an interest, it 
must be common as between the parties to such in- 


est.25 


92, 105 NE 142. (13) Where the in- 
. Strument was drawn by one party and 
accepted by the other, both of whom 
were ignorant of its legal effect. 
Harper v. Gleaton, 170 Ga. 40, 152 SE 
70. (14) Where the parties who con- 
tracted for the right of flowage which 
would result from building a dam to a 
stipulated ‘height were mistaken as to 
the number of acres which would be 
overflowed, complainant was entitled 
to have the contract reformed so as 
to apply only to the acres intended. 
Griffith v. Berkshire Power Co., 169 
Fed. 734. 


32. See cases infra this note. 


[a] Mistake held not mutual.—(1) 
A mistake in measurement, so that 
the description written in accordance 
with plaintiff's direction omitted the 
storehouse. Fagan vy. Graves, 173 
Ark. 842, 293 SW 712... (2) A con- 
tractor’s mistake in accepting a city 
engineer’s erroneous computation of 
the number of cubic yards. Degood 
vy. Gillard, 251 Mich. 85, 231 NW 102. 
(3) A mistake by the executor in a 
compromise agreement in assigning 
an insurance policy already collected, 
where the assignee was not mistaken 
as to the particular policy described, 
although unaware of its collection. 
In re Miller, (Mo. A.) 226 SW 302. 
(4) A’ mistake as to when interest 
should begin by the*buyer of a farm 
on long time, through the failure to 
understand full import of the lan- 
guage of the contract. Laackmann v. 
Glasshoff, 182 Iowa 993, 164 NW 768. 
(5) A» mistake of the president of 
plaintiff corporation in applying five 
story figures to a six story wainscot- 
ing contract. Grant Marble Co. v. 
Abbot, 142 Wis. 279, 124 NW 264. 
(6) The ignorance of the daughter of 
the testator who conveyed life estate 
to her by way of advancement. Gra- 
ziana v. Graziana, 36 SW 175, 18 KyL 
286. (7) Mere proof of an antecedent 
verbal contract in terms variant from 
the contract reduced to writing, does 
not show mutual mistake. Dalton vy. 
Dalton, (Tex. Civ. A.) 143 SW 241. 
(8) A mistake on the part of plain- 
tiffs, in stating in their letter that 
east-iron work was to be made by 
defendant in accordance with details 
drawn by engineer, does not author- 
ize reformation by substituting the 
name of the arehitect for that of the 
engineer in such letter and defend- 
ant’s letter of acceptance, defendant 
having received and accepted the let- 
ter as written. Kues v. Foran Fdy., 
etc., Co.,.191 App. Div. 25, 180 NYS 
695. (9) Where a contract described 
the property as of twenty-two feet 
frontage, and plaintiff vendor in- 
tended to sell a drug store thereon, 
believing it occupied the entire twen- 
ty-two feet, whereas vendee knew. it 
occupied two feet less, and the price 
paid was based partly on the value 
of real estate per front foot. Schloss- 
man v. Rouse, 197 Mich. 399, 163 NW 
889. (10) Where an instrument is 
executed according to the intention 
and understanding of the parties at 
the time of execution, and with full 
knowledge of the facts, such knowl- 
edge and execution negatives mutual 
mistake. Hughes v. Payne, 27 S. D. 
214,130 NW 81. (11) Where an own- 
er of buildings on opposite sides of a 
street was granted permission to con- 
struct a tunnel to connect them, on 
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terest.*® 
In order to 


It has been said 


correction ;*° 


conditions calling for specified pay- 
ments annually, and the owner con- 
tracted to make the payments, there 
was not a mutual mistake of fact en- 
titling him to reformation of the con- 
tract because he owned part of the 
street. New York v. Matthews, 156 
App. Div. 490, 144 NYS 432 [aff 213 
N. Y. 568, 108 NE 80]. (12) Where 
a vendee made a payment on the pur- 
chase price and wrote out a receipt 
to the effect that the vendor had re- 
ceived a sum of money in part pay- 
ment on a certain description of land, 
the vendee was not entitled to ref- 
ormation of the receipt, so that it 
would include all the terms of the 
oral contract of sale, on the ground 
of mistake, where there was no evi- 
dence to show that the vendor in- 
tended to sign any other instrument 
than the receipt as it was at the time 
the signed it, and plaintiff’s testimony 
showed that he did not include the 
terms because he had not had suffi- 
cient experience in such line of busi- 
ness. Hughes v. Payne, supra. (13) 
Where defendant agreed to take prop- 
erty subject to same conditions as 
plaintiff had purchased it, but the 
contract as drawn failed to include 
restrictions which defendant did not 
know existed. Gross v. Yeskel, 100 
Ne Je Od. 2oe, bos A, V3T, kate 98: NewS. 
Eq. 64, 130 As 546]. (14) Where the 
grantee noticed the error in the deed 
but the grantor’s agent refused to 
make the correction before execution. 
White v. Shaffer, 130 Md. 351, 99 A 
66. (15) Where a grantor thought 
he was conveying only land which he 
had inherited, but the grantee knew 
that he was conveying, in addition, 
land purchased. Bivins v. Kerr, 268 
Ill. 164, 108 NE 996. (16) Where 
the purchaser had no notice that any 
restriction in an executory contract 
to convey would be imposed, although 
such was the vendor’s uniform prac- 
tice in selling other lots. Raby v. 
Greater New York Dev. Co., 151 App. 
Div. ‘72; yi3'5> NYS 81/3" ffatt 210° Nays 
586 mem, 104 NE 1139 mem]. 


[b] Inability to understand Eng- 
lish.— If complainants are unable to 
understand English and therefore rely 
on the false statements of defendants 
as to the meaning of the document, 
the mutuality of the mistake is de- 
stroyed. Fehlberg v. Cosine, 16 R. I. 
162, 13 A 110. 


[c] Omitted lands.—The fact that 
the grantees of the original grantee 
understood that the conveyance in- 


cluded omitted lands will not warrant’ 


reformation, unless the parties to the 
original transaction so understood it. 
Heya v. Elliott, 261 Ill. 553, 104 NE 


[d] Reformation of surety’s bond. 
—(1) A surety was held not entitled 
to a reformation of a supersedeas and 
cost bond as to a cost bond only, 
after affirmance of judgment, on the 
ground of mistake, where defendant 
was not charged with notice of the 
mistake because the sureties justified 
for five hundred dollars only, where 
appellee in fact ‘had no notice, and 
the copy of the bond served on _ its 
attorney did not contain the justifica- 
tion, which was not required, the 
surety being a surety company au- 
thorized by statute to execute bonds 
without justification. U. S. Fidelity, 
etc., Co. v. Northwest Mfg., etc., Co., 
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A mistake in a voluntary conveyance*? 
will not lack mutuality because the infant grantees 
who were represented by their parent did not par- 
ticipate in the mistake.** 


[§ 62] (d) Effect of Agency—aa. In General. 
The mistake of a person acting as agent®® for both 
parties to a contract may be mutual so as to warrant 
but the mistake of an agent of one 
principal dealing with another principal,*? or with 


287 Fed. 511. (2) Nor is he entitled 
to reformation of the bond where he 
alone thought the bond was a renewal 
bond. Bridges v. Miller Rubber Co., 
L150) Madi i1i 132 As 274). 


33. Pittsburg Lumber Co. v. Shell, 
136 Tenn. 466, 189 SW 879. 


[a] Mere showing that other party 
labored under a misapprehension or 
was guilty of fraud is insufficient. 
Pittsburg Lumber Co. v. Shell, 136 
Tenn. 466, 189 SW 879. See also su- 
pra § 60. ; 

as Fife v. Cate, 85 Vt. 418, 82 A 


_ [a] Thus a wife with a homestead 
interest, who was a party to a con- 
tract, and who had no knowledge of 
an oral agreement to which it was 
sought to conform the contract,. was 
not a mere nominal party in the sense 
that her lack of knowledge would not 
affect the mutuality of mistake in 
the contract. Fife v. Cate, 85 Vt. 418, 
82 A. TAL. 


85. Murray vy. Sells, 53 Ga. 257; 
Reeder v. Lewis, etc., R. Co., 7 Kyl 


373; Haack-v. Weicken, 118 N. Y. 
GON 2a 3 TINIE 41°33 
[a] Thus, where the tenants in 


common of property agree to a parti- 
tion of the premises, and enter into a 
written agreement which provides 
that plaintiff is to take her interest 
in a particular lot, and also that 
plaintiff's husband shall pay a sum 
specified to one of the cotenants, and 
that all the cotenants, including plain- 
tiff, shall make a conveyance of the 
lot to a third person who shall in 
turn convey the lot to plaintiff and 
her husband, and such third person 
orders a scrivener to make the deed 
to plaintiff and her husband, but the 
scrivener, at the request of the hus- 
band, makes the deed in the name of 
the husband only and without the 
knowledge of the other parties, as to 
such third person and plaintiff there 
is a mutual niistake in omitting plain- 
tiff's name from the deed, which is 
ground for the reformation of the in- 
struments so as to include her name 
in the deed. Haack v. Weicken, 118 
Na .°67,"23) NB 133) 


36. Ward v. Waterman, 85 Cal. 488, 
24 P 930. 

37. Voluntary conveyance general- 
ly see supra §§ 12-16. 

38. Kelly v. Hamilton, 135 Ga. 505, 
69 SE 724. 


39. See also infra § 68. 

40. Warrick v. Smith, 137 Ill. 504, 
27 NE 709; Trump v. Paul, 78 Ill. ‘A. 
165; Sanner v. Smith, 51 Ill. A. 671; 


Flynn v. Finch, 137 Iowa 378, 114 NW 
1058; Williamson v. Brown, 195 Mo. 
313, 983 SW 791; David Plaut Securi- 
ties Co. v. Cooper, (Mo. A.) 258 SW 
455; House v. Wechsler, 104 App. 
Div. 124, 98 NYS 593. 


[a] Illustration.—Where a mort- 
gage was signed in blank, the mortga- 
gee thereby being constituted the 
agent to fill out the blanks, it cannot 
be said that a mistake in omitting the 
name of the mortgagee was not mu- 


tual. David Plaut Securities Co. v. 
Cooper, (Mo. A.) 258 SW 455. 
41. Iowa.—Adams v. Iowa Gas, 


ete., Co., 200 Iowa 782, 203 NW 229, 
205 NW 368; Barry v. Rownd, 119 
Iowa 105, 983 NW 6%. 
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the agent of another principal,*? will not authorize 
reformation, unless the mistake is clearly shown to 
be a mutual one.*® Where the agreement set up 
as the actual one is that made by an agent of de- 
fendant, plaintiff must show that the agent had 
authority to make it.** 

Attorney. A wife who with her husband signed a 
contract from which an oral agreement affecting her 
homestead right was left out will not have the knowl- 
edge of her solicitor as to the oral agreement attrib- 
uted to her so as to show mutual mistake, where it 
is not shown that he had authority to participate 
in making the oral contract.*° 


[§ 63] bb. Draftsman or Scrivener. In some ju- 
risdictions it is held that the mistake of a draftsman 
or serivener*® acting by the direction of only one 
of the parties, is a unilateral mistake,*’ and is one 
which will not warrant reformation;*® it must be 
shown that the draftsman or serivener is the agent 
of both parties;4® but when he acts as the agent of 
both parties in the preparation of the instrument his 
mistake is a mutual mistake as between the parties.°° 


N. 3.—Morris v. Penrose, 38 N. J.{etc., Corp., 294 Fed. 91. 
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[§§ 62-64 


In other jurisdictions he is regarded as the agent of 
both parties, and his mistake is deemed the mistake 
of both.®1 And in still other jurisdictions it is said 
that where an accord of minds is reached and the doe- 
ument intended to express such agreement fails so 
to do by reason of the mistake of the draftsman, it 
is immaterial who employed him.®* However, 
where one of the parties has his agent draw the doc- 
ument and by the latter’s mistake it fails to express 
the true intent of his principal, but the other party 
accepts and executes the document as drawn, it ex- 
presses the contract contemplated by but one party, 
and although rescission may be proper, reformation 
cannot be had.*? 


[§ 64] (e) Cancellation although No Reformation. 
While equity will not reform an instrument for the 
mistake of one party alone‘ it will in a proper case 
cancel or rescind an instrument for such mistake.°° 
However, in such a case defendant may, instead of 
being forced to rescind the agreement, be given the 
option of accepting reformation in conformity with 
plaintiff’s mistake.°® But where the reformation has 


will be reformed where the parties 
agreed on certain modifications, and 


Eq. 629. 45. Fife v. Cate, 85 Vt. 418, 82 A 
N. Y.—Mead v. Westchester F. Ins. | 741. 

Co:, 64 N. Y. 453. 46. See also supra §§ 51, 52, 57. 
Oh.—Goodyear Rubber Co. v. Good- 47. Hood v. Owens, (Mo.) 293 SW 

rich. Rubber Co., 12 OhNPNS 433. Ae 
Pa.—Graham v. Carnegie Steel Co., 48. Hood v. Owens, supra; Dough- 


217 Pa. 34, 66 A 103. 


Compare McAdow v. Wight, 128 Mo. 
A. 358, 107 SW 421 (where defendant 
contracted in writing to sell land in 
controversy to B for five hundred and 
fifty dollars, payable in instalments, 
B to pay taxes after 1902. The prop- 
erty was somewhat improved there- 
after, and in 1905 plaintiff purchased 
it for one thousand two hundred dol- 
lars cash from an agent who procured 
a deed direct from defendant to plain- 
tiff, and paid defendant the balance of 
the price owed by B, which deed de- 
fendant claimed by mistake failed to 
except the taxes after 1902 from the 
eovenant of warranty. It was held 
that the agent in making such sale 
was the agent of B, and not of defend- 
ant, and hence defendant was entitled 
to have the deed reformed tao conform 
to the contract between himself and 
Ww). 

[a] Thus, where a contract for 
electric current was sought to be re- 
formed based on oral representation 
of an employee, who was without au- 
thority to bind the company, in view 
of the provision requiring the signing 
and approval by the president of the 
company, the alleged mistake was not 
mutual. Adams v. Iowa Gas, etc., Co., 
200 Iowa 782, 203 NW 229, 205 NW 
368. 

42. Barker v. Pullman Palace Car 
Co:., 124 Fed. 555 faff 134 Med. 70, 67 
CCA 196]; Mills v. Lewis, 55 Barb. 
(N. Y.) 179, 37 HowPr 418. 


43. McCain v. Columbia Finance, 
etc., Co., 97 SW 343, 29 KyL 1292; Fort 
v. Globe, ete, F. Ins. Co., 102 Misc. 
584, 169 NYS 229 [aff 186 App. Div. 
185,173 NYS 595 (app dism 227 N. Y. 
81 mem, 125 NE 918 mem)]; North 
Texas Oil, etc., Refining Co. v. Stand- 
ard Tank Car Co., (Tex. Civ. A.)- 249 
SW 253. 


{a] Thus a mutual mistake of the 
lessor’s agent and the lessee will war- 
rant reformation, even though the les- 
sor’s agent failed to apprise the lessor 
of the limitation. North Texas Oil, 
etc., Co. v. Standard Tank Car Co., 
(Tex. Civ. A.) 249 SW 253. 


44. First Nat. Bank v. Ocean Acc., 


erty v. Dougherty, 204 Mo. 228, 102 
SW 1099; Brocking v. Straat, 17 Mo. 
A, 296. 


[a] Mistake of a conveyancer act- 
ing by the direction of one party is 
not reformable. Dougherty v. Dough- 
erty, 204 Mo. 228, 102 SW 1099; Brock- 
ing v. Straat, 17 Mo. A. 296. 


49. Miles v. Shreve, 179 Mich. 671, 
146 NW 374; Bartlett v. White, (Mo.) 
272 SW 944; Stephens vy. Stephens, 
(Mo.) 183 SW 572; Dougherty v. 
Dougherty, 204 Mo. 228, 102 SW 1099; 
Benn v. Pritchett, 163 Mo. 560, 63 SW 
1103. 

[a] Reason for rule.—Otherwise 
there would be no proof of the mu- 
tuality of the mistake, and that indis- 
pensable fact would have to be shown 
by other evidence. Stephens vy. Ste- 
phens, (Mo.) 183 SW 572. 


[b] Scrivener drawing deed of 
trust was héld acting for all parties. 
Blake v. White, (Mo. A.) 300 SW 313. 


50. Bartlett v. White, (Mo.) 272 
Sw 944; Kanan v. Hogan, 807 Mo. 
269, 270 SW 646; Meek v. Hurst, 223 
Mo. 688, 122 SW 1022, 135.AmSR 531; 
Brocking v. Straat, 17 Mo. A. 296. 

[a] Scrivener held agent of both 
parties.—Bartlett v. White, (Mo.) 272 
SW 944. 

51. U. S.—Stromberg-Carlson Tel. 
Mfg. Co. v. Simmons, 185 Fed. 211. 

Conn.—West v. Suda, 69 Conn. 60, 
86 A 1015. 


Pa.—Sacchetti v. Manasseri, 26 Pa. 
IDS Gaels 
W. Va.—Davis v. Lilly, 96 W. Va. 


144, 122 SE 444; Ferrell v. Ferrell, 53 
W. Va. 515, 44 SE 187. 


Wis.—Van Brunt v. Ferguson, 163 
Wis. 540, 158 NW 295. 


{a] Demand of mutuality does not 
apply to a mistake that is one purely 
that of a scrivener, Ferrell v. Ferrell, 
53 W. Va. 515, 44 SE 187. 

[b] It makes no difference whether 
he was paid by one of the parties 
alone, or by both of the parties. Sac- 
chetti v. Manasseri, 26 Pa. Dist. 781. 

{e] Clerical mistake.—A_ contract 


one of them read a list of agreed 
changes, while a third person under- 
took to make the proper erasures in 
the proposed contract, but did not do 
so correctly, and the parties signed 
the contract as changed without read- 


ing it. West v. Suda, 69 Conn. 60, 36 
ASLOLG: 
[d] Deed establishing charitable 


trust drafted by one in whom the par- 
ties reposed confidence, containing 
provisions not contemplated, is sub- 
ject to_be reformed for mutual mis- 
take. Van Brunt v. Wisconsin Con- 
sistory Home Assoc., 163 Wis. 540, 158 
NW 295. : 


52. McCaskill v. Toole, 218 Ala. 
523, 119 S 214; Hughes v. Baker, 217 
Ala, 81, 114 S 688; Chapman vy. Mil- 
liken, 1386 Wash. 74, 239 P 4; Dennis 
v. Northern Pac. R. Co., 20 Wash. 320, 
joe 210. 

fa] In Montana.—The mistake of 
a scrivener whereby a writing does 
not correctly express the terms agreed 
on by the parties, while not a techni- 
cal mutual mistake, is one for which 
equity will grant correction. Parchen 
v. Chessman, 53 Mont. 430, 164 P 531. 

53. McCaskill v. Toole, 218 Ala. 
523, 119 S 214; Cudd v. Wood, 205 Ala. 
682, 89 SH 52. 

54. See supra § 59. See Butler v. 
Butler, $93 Misc. -258, 15% NYS 188 
(where a woman, marrying, misrepre- 
sented that she did not know that her 
former husband had been living with- 
in five years, a circumstance inval- 
idating the marriage, and loaned mon- 
ey to her husband to start building a 
house, who thereafter, through téhird 
persons, conveyed the property and 
other lots to himself and to her, as 
husband and wife, to secure her ad- 
vance, which he would not have done, 
had he not thought himself married, 
the deeds conveying the house and lot 
will be set aside, and those conveying 
the lots be reformed, at the husband’s 
suit to divest the wife’s interest). 


55. See Cancellation of Instru- 
ments § 18. 


56. Paget v. Marshall, 28 Ch. D. 
255; Bloomer v. Spittle, L. R. 13 Eq. 
427, Garrard v. Frankel, 30 Beav. 445, 
54 Reprint 961; Bourgeois v. Smith, 
48 N. B. 212. 


[a] TIllustration.—A signed an 
agreement to take from B a lease of 
a house, at the rent of £230, and on 
the terms of a lease on which the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the effect of cancellation the other party cannot com- 
plain that the instrument has been reformed for the 


mistake of one party alone.°* 


Reformation rather than rescission is the prop- 
er remedy where the parties to a contract and con- 
veyance of a residence property agreed from the 
start on the identity of the property and its bound- 
aries, but through mutual mistake supposed that it 
had a frontage of thirty feet, whereas the: actual 
frontage was only twenty-eight and eighty-seven 


hundredths feet.** 


[§ 65] (3) Fraud or Inequitable Conduct—(a) 
Where reformation is sought because of 


In General. 


agreement was written, which erro- 
neously stated the rental to be £130. 
A lease was afterward executed, in 
which the rent was erroneously stated 
to be £130. The error on the part 
of the lessor was proved, and the 
court considered that the lessee must 
have perceived the discrepancy be- 
tween the amount of rent previously 
stated by B and specified in the agree- 
ment, and that reserved by the lease. 
It was held that B was not entitled to 
have the lease reformed, but that the 
proper relief was to give the lessee 
the option of taking the reformed 
lease or of rejecting it, paying, in the 
latter case, a rental for the past occu- 
pation, and a mortgage on the lease 
created by such lessee. Garrard v. 
Frankel, 30 Beav. 445, 54 Reprint 961. 


57. Pritchett v. Frisby, 62 SW 10, 
23 KyL 433; Benson v. Markoe, 37 
Minn. 30, 383 NW 38, 5 AmSR 816. 


58. Chilstrom vy. Enwall, 168 Minn. 
293, 210 NW 42. 


59. Iowa.—Fullerton v. Des 
Moines, 115 NW 607; Marshall v. 
Westrope, 98 Iowa 324, 67 NW 257. 


Ky.—-Kentucky Title Co. v. Hail, 
219 Ky. ~256;) 292 SW <817; | Daniel 
Boone Coal Co. v. Crawford, 203 Ky. 
666, 262 SW 1097. 


Minn,—Stumpf v. Norton, 124 Minn. 
93, 144 NW 469. 


N. Y.—Isaacs v. Schmuck, 245 N. Y. 
77, 156 NE 621, 51 ALR 1454; Harper 
v. Newburgh, 159 App. Div. 695, 145 
ert 59 [rev 79 Misc, 299, 1389 NYS 


Oh.—Linn y. Wehrle, 35 Oh. A. 107, 
172 NE 288. 


Tenn.—Jones v. Jones, 
554, 266 SW 110. 


Eng.—Hartopp v. Hartopp, 21 Beav. 
259, 52 Reprint 858. 


B. C.—American Merchant Mar. 
Ins. Co. v. Buckley-Tremaine Lumber, 
etc., Co., 28 B. C. 426. 


{a] Plaintiffs having the same 
means of knowledge as to the legal ef- 
fect of words used in a contract 
sought to be avoided as defendant 
cannot, because of their ignorance of 
the meaning of the words, in the ab- 
sence of misrepreSentation on part of 
defendant, obtain relief on the ground 
of fraud, from their own negligence 
in signing the agreement. Marshall 
v. Westrope, 98 Iowa 324, 67 NW 257. 


[b] Reformation denied.—Where 
purchasers made a valid contract to 
buy realty for a_ stipulated price, 
knowing that such price included a 
broker’s commission, they could not 
secure a reformation of the contract, 
so as to reduce the price to the net 
price at which the owners first listed 
the property with the broker. Stumpf 
v. Norton, 124 Minn. 93, 144 NW 469. 

60. See Contracts §§ 652, 653. See 
pie ae oR of Instruments §§ 

61. Harding v. Robinson, 175 Cal. 
4534, 166 P 808; Long v. Greene Coun- 
ty Abstract, ete., Co., 252 Mo. 158, 158 
SW 305; Spexarth v. Rhode Island 


150 Tenn. 
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the mistake of one party only it is essential that 
fraud or inequitable conduct be found in the other.*® 


However, fraud perpetrated to induce the contract, 


although a ground for its cancellation or rescission, 
is not a ground for its reformation.°! 
authorize reformation must be fraud whereby the 
terms as agreed on by the parties are suppressed or 
misrepresented so that the instrument executed does 
not accurately state the contract actually made.®* 
So where through ignorance or mistake on one side 


60 


Fraud to 


and fraud or inequitable conduct on the other the 


Ins. Cor, Liles Orw22,-245 9P515.. But 
see Butler v. Butler, 93 Misc. 258, 157 
NYS 188 supra § 64. 


62. Harding v. Robinson, 175 Cal. 
534, 166 P 808. 


63. U. S.—Columbian Nat. L. Ins. 
Co. v. Black, 35 F. (2d) 571; Westing- 
house Electric, etc., Co. v. Tri-City 
Radio Electric Supply Co., 23 F. (2d) 
628; Southern Surety Co. v. U. S. Cast 
Dron; Pipe, tetc, Cor13—-Bs_ (2d). 3833; 
Merritt v. Kay, 54 App. (D. C.) 152, 
295 Fed. 973; Isherwood v. Newport 
News Shipbuilding, etc., Co., 289 Fed. 
282 [rev on other grounds 5 F. (2d) 
924 (certiorari dism 269 U. S. 592 
mem, 46 SCt*13 mem, 70 L. ed. 429 
mem)]; Grieb v. Equitable L. Assur. 
Soc., 189 Fed. 498 [aff_194 Fed. 1021, 
114 CCA 658]; Home Ins. Co. v. Vir- 
ginia-Carolina Chemical Co., 109 Fed. 
681; New York lL. Ins. Co. v.. Mc- 
Master, 87 Fed. 63, 30 CCA 532; Tren- 
ton Terra Cotta Co. v. Clay Shingle 
Co., 80 Fed. 46;, Hancock v. Cossett, 
45 Fed. 754. 

Ala.—Gallilee 
Pallilla, 219 Ala. 


Baptist Church. v. 
683, 123 S 210; Sni- 
der v. Freeman, 214 Ala. 295, 107 S 
815; Hampton vy. Reichert, 206 Ala. 
463, 90 S 311; Holland Blow Stave Co. 
v. Barclay, 193 Ala. 200, 69 S 118; 
Hammer v. Lange, 174 Ala. 337, 56 S 


573; Phelan v. Tomlin, 164 Ala. 383, 
51 S 382; Hand v. Cox, 164 Ala. 348, 
51 S 519. 


Ark.—Galloway v. Russ, 175 Ark. 
659, 300 SW 390; Doyle Dry Goods Co. 
v. Doddridge State Bank, 175 Ark. 153, 
298 SW 863; Foster v. Dierks Lum- 
ber, etc., Co.,. 175 Ark. 73, 298 SW 495; 
Nicholson v. Hayes, 166 Ark. 112, 265 
SW 640; Bradley v. Minton, 159 Ark. 
659, 252 SW 921; Wiegel v. Moreno- 
Burkham Constr. Co., 153 Ark. 564, 
240 SW 732; Cain v.-Collier, 135. Ark. 
293, 205 SW 651; Welch v. Welch, 132 
Arkin 22 tn 200.) SVeedoo: | Martin: eV. 
Hempstead County Levee Dist. No. 1, 
98 Ark. 23, 135 SW 453. 


Cal.—-Harding v. Robinson, 175 Cal. 
534, 166 P 808; Wolfe v. Morgan, 95 
Cal. A. 656, 273 P 64; Kepner v. John 
M. C. Marble Co., 26 Cal. A. 696, 148 P 
231. 


a 


Conn.—Spirt v. Albert, 109 Conn. 


292, 146 A 717. 


Fla.—Griffin v. Société Anonyme, 
etc., 53 Fla. 801, 44 S 342. 


Ga.—Hunnicutt v. Archer, 163 Ga. 
868, 137 SE 253; Gibson v. Alford, 161 
Ga. 672, 132 SE 442; Brown-Randolph 
Co. v. Gude, 151 Ga. 281, 106 SE 161; 
Gabbett v. Hinman, 137 Ga. 143, 72 
SE 924; Dannelly v. Cuthbert Oil Co., 
131 Ga. 694, 63 SE 257; Venable v. 
Barton, 129 Ga. 537, 59 SE 253; Hans- 
ford v. Freeman, 99 Ga. 376, 27 SE 
706; Wyche vy. Greene, 26 Ga. 415; 
Reese v. Wyman, 9 Ga. 430; Roy v. 
Georgia R., etc., Co., 24 Ga. A. 86, 100 
SE 46; Sikes v. Bradley, 20Ga. A. 470, 
93° SH 112. 


Hawaii.—Meheula v. 
Hawaii 304. 

Ida.—Woolan v. McKay, 24 Ida. 691, 
135 P 832. 
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instrument does not accurately state the agreement 
entered into, its reformation is authorized.®? 


While 


Ill.— Bergen v. Ebey, 88 Ill. 269; 
Metropolitan Bank v. Godfrey, 23 Ill. 
579; Funk v. Fowler, 179 Ill. A. 356; 
Smith v. Rust, 112 Tl. A. 84. 


Ind.—Koons vy. Blanton, 129 Ind. 
383, 27 NE 334; McNair v. Public Sav. 
Ins. Co., 88 Ind. A. 386, 163 NE 290; 
ees v. Hand, 48 Ind. A. 392, 95'NE 

20: 

Iowa.—Guarantee Mortg., etc., Co. 
v. Cox, 201 Iowa 598, 206 NW 278; In 
re Jenkins, 201 Iowa 423, 205 NW 772; 
Betz v. Swanson, 200 Iowa 824, 205 
NW .507; Merriam v. Leeper, 192 
Towa 587, 185 NW 134; Pyne™ v. 
Knight, 130 Iowa 113, 106 NW 505; 
Hausbrandt v. Hofler, 117 Iowa 1038, 
90 NW 494; Williams v. Hamilton, 104 
Iowa 423, 73 NW 1029, 65 AmSR 475. 


Kan.—American Nat. Bank v. Mar- 
Shall, 122 Kan. 793, 253 P 214; Hick- 
man v. Cave, 115 Kan. 701, 224 P 57; 
Cox v. Beard, 75 Kan.,369, 89 P 671; 
Levies v. Deverell, 48 Kan. 469, 23 
P 628. 


Ky.—Irwin v. Westwood Real Est., 
ete., Co., 200) Ky. 760; 255 SW 546: 
Williams v. Harney, 192 Ky. 684, 234 
SW 315; Ten Broeck Tyre Co. v. Rub- 
ber Trading Co., 186 Ky. 526, 217 SW 
345; Scott v. Spurr, 169 Ky. 575, 184 
SW 866; Ison v. Sanders, 163 Ky. 605, 
174 SW 505; Lindenberger v. Row- 
land, 158 Ky. 760, 166 SW 242; Greg- 
ory v. Copeland, 107 SW 768, 32 KyL 
1153; Dean v. Hall, 105 SW 98, 31 
KyL 1306; Pickett v.' Taylor, 96 SW 
PAA eo) oye 2 9 


La.—Rodgers v. S. H. Bolinger Co., 
149 La. 545, 89 S 688. 


Md.—Hesson vy. Hesson, 
626, 89 A 107 [quot Cyc]. 


5 Mass.—Metcalf v. Putnam, 9 Allen 
tie 


aA Mit, 


Mich.—Degood v. Gillard, 251 Mich. 
85, 231 NW 102; Jensen v. Shevitz, 
234 Mich. 212, 207 NW 823; Lee State 
Bank v. McElheny, 227 Mich. 322, 198 
NW 928; Burchard v. Frazer, 23 Mich. 
224, 


Minn.—Hines vy. Bauer, 158 Minn. 
298, 197 NW 483; Barnum v. White, 
128 Minn. 58, 150 NW 227, 151 NW 
147; Efta v. Swanson, 115 Minn. 373, 
132 NW 335; Efta v. Swanson, 109 
Minn. 94, 123 NW 56; Crookston Imp. 
Co. v. Marshall, 57 Minn, 333, 59 NW 
294, 47 AmSR 612; Place v. Johnson, 
20 Minn. 219; Smith v. Jordan, 13 
Minn. 264, 97 AmD 232. 


Miss.—Becker v. Dunagin, 113 Miss. 
Soon SZ lo. 

Mo.—Moran Bolt, ete., Mfg. Co. v. 
St. Louis Car Co., 210 Mo. 715, 109 SwW 


aig Dameron v. Jamison, 4 Mo. A. 
Mont.—Biering v. Ringling, 78 
Mont. 145, 252 P 872; McDaniel v. 


Hager-Stevenson Oil Co., 75 Mont. 356, 
243 P 582. 

Nebr.—Shurtleff v. Pick, 103 Nebr. 
414, 172 NW 46; Sailling v. Morrell, 
97 Nebr. 454, 150 NW 195. 

Nev.—Wainwright v. Dunseath, 46 
Nev. 361, 211 P 1104. 


N. J.—Gibbs v. Gibbs, 95 N. J. Eq. 
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more ignorance of law is ordinarily not relievable,®* 
where, on account of misplaced confidence, or be- 
cause of artifice and deception practised on him by 
the opposite party, one is fraudulently misled there 
is ground for relief by way of reformation.®® 


[§ 66] (b) What Constitutes—aa. In General. 
When there is a mistake on one side, if it is not mu- 
tual, in order to be ground for reformation, the fraud 
of the other party must be clearly shown.°® 
to be the basis of reformation of the instrument, must 


272, 122 A 809; Sloss-Sheffield Steel, 
etc., Co. v. Attna L. Ins. Co., 74 N. J. 
Bq. 685, 70 A 880. [rev.on other 
grounds 75 N. J. Eq. 545, 73 A 228]; 
Chelsea Nat. Bank v. Smith, TAIN a De 
Eq. 275, 69 A 583; Lloyd v. Hulick, 
wae 63 A 616; Gebel v. Weiss, 42 

N. J. Hg. 521, 8. A. 889; Cubberly v. 
Cubberly, 39 Nid Eq. 514. 


N. M.—Cleveland v. 
N. M. 675, 158 P 648. 


N. Y.—Greene v. Smith, 160 N. Y. 
533, 55 NE 210; Smith v. Truslow, 84 
N.Y, 660- mem; Hay v. Star F. Ins. 
Con UmuNeays 200, coe Amr, 60.0 fart, 1 
Hun 496]; Welles v. Yates, 44 N. Y. 
525; De Peyster v. Hasbrouck, 11 N. 
Y. 582; Fischer v. Schram, 173 App. 
Div. 147, 159 NYS 496; Manheimer v. 
Kuhn, 173 App. Div. 135, 159 NYS 487; 
Gotthelf v. Shapiro, 136 App. Div. 41; 
120 NYS 210; Simpkins v. Taylor, si 
Hun 467, 31 NYS 169; Kirtland v. 
Schanck, 61 Barb. 348; Kilmer v. 
Smith, 43 N. Y. Super. 461 [aff 77 
N, Y. 226, 38 AmR’ 618]);) Brioso.-v. 
Pacific Mut. Ins. Co., 4 Daly 246; 154 
West Fourteenth St. Co. v. D. A. 
Schulte, Inc., 121 Mise. 853, 202 NYS 
787 [aff 210° App. Div. 851 mem, 206 
NYS 942 mem]; Renz v. Ernst, 160 
NYS 577; Gallup v. Bernd, 1 ‘NYS 
led Witthaus v. Schack, 57 HowPr 
10. 
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N. C.—Sills v. Ford, 171 N.C. 733; 
88 SE 636; Ray v. Patterson, 170 N.C. 
226, 87 SE 212; Wilson v. Scarboro, 
163 N. C. 380, 79 SE 811; Dameron v. 
Rowland Lumber Co., 161 N. C. 495, 77 
SE 694; Sykes v. Virginia L. Ins. Co., 
148 N. C. 13, 61 SE 610; Scott v. Dun- 
Can, 16. N. C408: 


N. D.—Johnson vy. Casserly, 37 N. 
D. 33, 168 NW 539; M. Sigbert Awes 
Co. v. Haslam, 3% N. D. 122, 168 NW 


265. 
Oh.—Graham v. Firemen’s Ins. Co.,' 
2 Disn. 256. 


Okl.—Thraves v. Greenlees, 42 Okl. 
764, 142 P 1021. 


Or.—Dolph v. Lennon’s, Ine., 109 
Or. 336, 220 P 161; Bradshaw v. Prov- 
ident Trust Co., 81. Or; 65, 158) P°274; 
Markwart: v. Kliewer, 75 Or. 574, 147 
Pb bs: 


Pa.—Cook v. Liston, 192 Pa. 19, 43 
A 389. 


R. I.—Bowen v. Wolff, 23 R. I. 56, 
49 “A 395. 


Ss. Cee v. Queen Mab Lum- 
ber Co., 115 S. C. 452, 106 SE 4738. 


s. D.—Fotheringham v. Lockhart, 
30 S. D. 394, 188 NW 804; McCormick 
Harvesting Mach. Co. v. Woulph, 11 
S. D. 252, 76 NW. 9389. 


Tenn.—Tennessee Valley Iron, etc., 
Co. v. Patterson, 158 Tenn. 429, 14 SW 
(2d) 726; Pittsburg Lumber Co. vy. 
Shell, 1386 Tenn. 466, 189 SW 879. 


Tex.—Conn v. Hagan, 93 Tex. 334, 
55 SW 323; Reynolds ‘Morte. Co. v. 
Garrett, (Civ. A.) 23 SW (2d) 885 
Liberty L. Ins. Co. v. Woodward, (Giy" 
A.) 12 SW (2d) 243; Wolf v. Carlton, 
(Civ. A.) 10 SW (2d) 200; Henenberg 
Vi Wann, 6Cive VAD 1 aS Wy 62.0)" 432: 
Tyrrell-Combest Realty Co. v. Mul- 
len, (Civ. A.) 268 SW 1011; Strickel 
v. Brownfield State Bank, (Civ. A.) 
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Fraud, 


250 SW 258; Sanders v. Hickman, 
(Civ. A.) 235 SW 278; Standard F. 
Ins) Coss Buckingham, (Civ Ae 2: 


SW: 521; May v. Cearley, (Civ. A.) 
1388 SW 165. 

Vt.—New York L. Ins. Co. v. Kim- 
ball, 938 Vt. 147, 106 A 676; Churchill 


v. Capen, 84 Vt. 104, 78 A 734. 


Va.—Wilkinson v. Dorsey, 112 Va. 
859, 72 SE 676. 


Wash.—Conrads v. Green, 92 Wash. 
269, 169 P' 102, 


W. Va.—National Fruit Product Co. 
v. Parks, 108 W. Va. 321, 150 SE 749; 
White v. Kelly, 85 W. Va. 366, 101 SE 
724, 26 ALR 462; Hertzog v. Riley, 71 
W. Va. 651, 77 SE 138; Crislip v. 
Cain, 19 W. Va. 438. 


Wis.—Pedelty v. Wisconsin Zinc 
Co., 148 Wis. 245, 134 NW 356; Zohr- 
laut v. Mengelberg, 144 Wis. 564, 124 
NW 247, 128 NW 975; Grant Marble 
Co. v. Abbot, 142 Wis. 279, 124 NW 
264; James v. Cutler, 54 Wis. 172, 
10 NW 147. 


Eng.—Clark v. Girdwood, 7 Ch. D. 9. 
But see Watt v. Gore, 2 Sch. & Lef. 
492 (holding fraud a, ground for re- 
scission but not rectification). 


ree C.—O’Brien v. Knudson, 27 B. C. 


Ont.—Re Gold Medal Furniture 
Mfg. Co., [1927] 2 DomLR 323; Clarke 
v. Joselin,'16 Ont. 68. 


[a] Basis of jurisdiction.—Fraud 
alone does not confer equity jurisdic- 
tion, but equity having jurisdiction 
to reform a deed, it will reform it 
where the need of reformation was 
sSuperinduced by the fraud of defend- 


ant. Jones v. Johnston, 193 Ala. 265, 
69 S 427. 
[b] Statute did not alter the rule. 


Gabbett v. Hinman, 137 Ga. 
SE 924; Venable v. Burton, 
537, 59 SH 253. 


[c] Mistake and fraud warrant 
reformation.—(1) Of deed assuming 
mortgage. Renz v. Ernst, 160 NYS 
577. (2) Of deed so as to cancel as- 
sumption of mortgage clause. Brad- 
shaw v. Provident Trust Co., 81 Or. 
55, 158 P 274. (8) Of deed so as to 
include land not described therein, or 
,exclude land described in it. Cox v. 
“Beard, 75 Kan. 369, 89 P 671; Irwin 
v. Westwood Real ,Hst., etc., Co., 200 
Ky. 760, 255 SW 546. (4) Of lease. 
Merritt v. Kay, 54 App. (D. C.) 152, 
295 Fed. 973. (5) Of real estate con- 
tract. Hickman v. Cave, 115 Kan. 701, 
224 P 57; Efta v. Swanson, 109 Minn. 
94, 123 NW 56. CO) OF real estate 
mortgage. Snider v. Freeman, 214 
Ala. 295, 107 S 815; ‘Lee State Bank 
v. McElheny, 227 Mich. 322, 198 NW 
928. (7) Where property held in the 
wife’s name, although paid for by the 
husband, is resold, and the purchase- 
money mortgage given to both hus- 
band and wife as mortgagees, the in- 
sertion of the husband’s name being 
due to serivener’s oversight and mis- 
take or fraud of the husband, such 
mortgage naay be reformed, to make 
the wife appear as the sole mortgagee. 
See e v. Gibbs, 95.N. J.. Eq. 272, 122 (A 


143, 72 
129 Ga. 


64. See supra § 53. 
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be fraud at the time of the execution thereof,®” and 
may be actual or constructive.®* 
some relation of trust or confidence between the par- 
ties, or the means of knowledge as to the terms and 
conditions of the writings be not equally open and 
accessible to both parties.°® Inequitable conduct, to 
warrant relief by way of reformation, has been held 
to consist in doing acts, or omitting to do acts, which 
the court finds to be unconscionable;*° as, in taking 
advantage by one party of the other party’s illitera- 


There must be 


65. Ga 
Ga. 376, 27 SE 706. 

Ky.—Pickett v. Taylor, 96 SW 1111, 
29 Kyl 1219. 


Nebr.—Blair  v. 
ment Co., 82 Nebr. 


N. Y.—Monne v. Ayer, 52 N. Y. 
per. 139. 

N. C.—Sykes v. Virginia L. Ins. Co., 
148 N. C. 13, 61 SE 610. 

See also supra § 56. 

66. Snydér v. Ash, 30 App. Div. 
183, 51 NYS 772; Duecker v. Goeres, 
104 Wis. 29, 80 Nw 91. 


[a] In absence of evidence — of 
fraud or undue infiuence, reformation 
is improper. Johnson y. Austin, 86 
Ark. 446, 111 SW 455. 


67. Warren v. Harrison, 164 Ga. 
777, 1389 SE 549; Capps v. Edwards, 
130 Ga. 146, 60 SE 455; Dolph v. Len- 
non’s, Ine., 109 Or. 336, 220 P- 161, 


[a] Thus, fraud in a subsequent 
and distinct transaction is insufficient. 


Kingman Imple- 
344, 117 NW 773. 


Su- 


Dolph v. Lennon’s, Inc., 109 Or. 336, 
220-P 161. 
[b] It must appear, when it is 


attempted to annex to the writing a 
parol conditional stipulation, that it 
was omitted from the writing at the 
time of the execution through fraud, 
accident, or mistake. Capps v. Ed- 
wards, 130 Ga. 146, 60 SE 455. 


68. Atkinson v. Darling, 107 Kan. 
229, 191 P 486. See Revels v. Revels, 
64 S. C. 256, 42 SE 111 (although not 
so stated in the opinion, the facts 
show that’constructive fraud will be 
relieved against). 


[a] Tlustration.—If defendant no- 
tices the mistake of the scrivener at 
the time the instrument is executed, 
and purposely or thoughtlessly keeps 
silent about it, his attitude in such 
case will be treated as a constructive 
fraud on his part. Atkinson vy. Dar- 
ling, 107 Kan. 229, 191 P 486. 


69. Wayte v. on eer Chemical Co., 
180 (App. Div. 568, 168 "NYS 122; 
Hen epee be v. Rohse, 25/Or: 51, 34 Pp 


[a] No relation of trust or confi- 
dence being shown to exist between 
the parties, complainant is not enti- 
tled to have a written contract re- 
formed. Kleinsorge v. Rohse, 25 Or. 
51, 34 P 874. 


[b] Arm’s length dealing.— Where 
the parties were dealing at arm’s 
length, mere proof of oral promise of 
defendants that a written contract 
would contain a provision in one way, 
and that the contract as executed con- 
tained it in another way more strin- 
gent against plaintiff, would not jus- 
tify a reformation ‘for mistake of 
plaintiff and fraud of defendant. 
Wayte v. Bowker Chemical Co., 180 
App. Div. 568, 168 NYS 122. 


70. American Fruit Product Co. y. 
Barrett, 118 Minn. 22, 128 NW 1009. 


[a] Contract not unconscionable. 
—A contract for letting, whereby 
complainant received nearly eight per 
cent on her investment is not so out- 
rageously unconscionable as to shock 
the court, and to entitle her to refor- 
mation of the lease on that ground. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 66] 


ey,’? in abusing confidence,7? in concealing what of 
right should have been disclosed,** in drafting or 
having drafted an instrument contrary to the previ- 
ous understanding of the parties and permitting the 
other party to sign it without informing him there- 
of,’* inducing the other party to believe the instru- 
ment other than it actually is,‘® in failing to inform 
the other party that a deed has been changed since 
reservations not 


it was read to her,?® or inserting 
3 oD 


Miles v. Shreve, 179 Mich. 671, 146 
NW 374. 
71. U. S.—Barnett v. Kunkle, 256 


Fed. 644, 168 CCA 38 [app dism 254 
U. S. 620 mem, 41 SCt 319 mem, 65 
L. ed. 442 mem]. 

Ala.—Kinney v. Ensminger, 87 Ala. 
340, 6 S 72. 

Ga.—Dannelly v. Cuthbert Oil Co., 
131 Ga.694, 63 SE 257. 


Ind.—Keller v. Equitable F. Ins. Co., 
28 Ind. 170. 


Iowa.—Williams v. Hamilton, 104 
Iowa 423, 73 NW 1029, 65 AmSR 475. 


Ky.—Pickett v. Taylor, 96 SW 1111, 
29 KyL 1219. 


Okl.—Thompson vy. Coker, 112 OKI. 
268, 241 P 486. 


Or.—Archer v. California Lumber 
€o;, 24 Or.7341;.33\P 526. 


[a] Thus, where an Indian, who 
could not read English, mistakenly 
believed that he had only a one-half 
interest in the land conveyed, and was 
confirmed in that belief by statements 
of the grantee, equity will grant re- 
lief to the grantor from a deed con- 
veying the entire estate. Barnett v. 
Kunkle, 256 Fed. 644 [app dism 254 
U. S. 620 mem, 41 SCt 319 mem, 65 L. 
ed. 442 mem]. 


{b] Reliance on illiteracy.—W here 
all plaintiff's actions would and did 
lead defendants to believe that he 
could read and write English, he could 
not rely on the claim that they took 
advantage of his illiteracy. Conrads 
v. Green, 92 Wash. 269, 159 P 102. 


72. Hawaii.—Meheula vy. Hausten, 
29 Hawaii 304. 


Iowa.—Daly v. Simonson, 126 Iowa 
716, 102 NW 780. 


Or.—Archer y. California Lumber 
GCo., 242 Or (341,133 P4526: 


R. 1.-—Bowen v. Wolff, 23 R. I. 56, 
49 A 395. 


Tex.—Tyrrell-Combest Realty Co. v. 
Mullen, (Civ. A.) 268 SW 1011. 


[a] ‘Rule embraces both technical 
fiduciary relations and those informal 
relations which exist whenever one 
man trusts in and relies on another. 
Meheula v. Hausten, 29 Hawaii 304. 


{b] Thus, where the vendor’s 
agent fraudulently induced the ven- 
dee to believe a land contract includ- 
ed all land covered by the vendee’s 
application, and contrary to the ven- 
dor’s instructions failed to disclose 
changes in the contract, the vendee 
was entitled to reformation of ¢on- 
tract. Tyrrell-Combest Realty Co. v. 
Mullen, (Tex. Civ. A.) 268 SW 1011. 

73. Nebr.—Hugo v. Erickson, 110 
Nebr. 602, 194 NW 723. 

N. J.—Lionel C. Simpson Plumbing, 
etc., Co. v. Geschke, 76 N. J. Eq. 475, 
719 A 427 [aff 78 N. J. Eq. 306, 81 A 
1133]; Chelsea Nat. Bank v. Smith, 
14 N. J. Eq. 275, 69 A 5338. 

N. Y.—Hayiland v. Willets, 141 N. 
Y. 35, 35 NE 958. 

Pa.—Gook v. Liston, 192°Pa. 19, 43 
Be 3.69: 

Tenn.—McCormick v. Ratcliffe, (Ch. 
A.) 64 SW 332. 

Wash.—Hazard v. Warner, 
Wash. 687, 211 P 732, 31 ALR 381. 


[a] hus (1) where defendant on 


122 


REFORMATION OF INSTRUMENTS 


receiving the writing observed the 
error and failed to disclose it to com- 
plainant, such unconscientious or 
fraudulent conduct entitled complain- 
ant to relief. Lionel C. Simpson 
Plumbing, ete., Co. v. Geschke, 76 N. 
J. Eq. 475, 79 A 427 [aff 78 N. J. Eq. 
306, 81 A 1133]. (2) If the vendee 
knew that the vendor’s estate was 
greater than the vendor thought, and 
the vendor was deceived into selling 
for a stated price a greater estate 
than he thought he was selling, ref- 
ormation is proper. Dazey v. Binkley, 
285 Ill. 513,121 NE 165. (3) The pur- 
chaser’s action in concealing his in- 
tent to limit the oral agreement to 
purchase hay to the amount specified 
in the instrument rather than to take 
the entire crop might be held fraudu- 
lent. Hazard v. Warner, 122 Wash. 
687, 211 P 732, 31 ALR 381. (4) Con- 
cealment from a person signing the 
agreement as to the distribution of 
estate that he inherited a much larger 
portion than he thought, authorizes 
reformation. Haviland vy. Willets, 141 
Nig Weg OD, [55 NG IDS: 


74. McNair vy. Public Sav. Ins. Co., 
88 Ind. A. 386, 163 NE 290; Botsford 
v. McLean, 45 Barb. (N. Y.) 478; 


Cooper Grocery Co. v. Strange, (Tex. 
Commn. A.) 18 SW (2d) 609 [rev on 
une grounds (Civ. A.) 4 SW (2d) 
232]. ‘ 


75. Torrey v. McFadyen, 165 N. C. 
237, 81 SE 296; Bell v. McJones, 151 
N. C. 85, 65 SE 646; Gray v. James, 
Lb de IN C2 80, moo, OH 644= O'Brien ov. 
Knudson, 27 B. C. 492. 


[a] Iustretions.—(1) Defendant 
falsely induced plaintiff to believe 
that he was executing a contract to 
convey, instead of an option con- 
tract, and plaintiffs were induced to 
accept the instrument under the be- 
lief that it was a contract to convey. 
Torrey v. McFadyen, 165 N. C. 237, 
81 SE 296. (2) Where defendants 
agreed to convey to plaintiff a lot 
known as the “W” lot, which was 
sixty-five feet wide, and on which was 
a house, and defendants brought a 
deed to him describing the lot as only 
fifty feet wide, which width included 
omly part of the house, and stated 
that there was the deed -for the ‘“W” 
lot, and that they were going away 
at once, and wanted the money, and 
plaintiff, not knowing the width of the 
lot and relying on defendants’ asser- 
tion, accepted it, he is entitled to 
reformation. Bell v. Jones, 151 N. 
C. 85, 65 SE 646. (3) Where defend- 
ant brought Aa deed to plaintiff and 
told him it covered only the portion 
bought, and that he was in a hurry. 
Gray v. Jenkins, 151 N. C. 80, 65 SE 
644. (4) Deception in offering a por- 
tion of a lot to a prospective purchas- 
er in such a way as to convince him 
the entire lot is for sale, authorizes 
reformation. Hugo v. Erickson, 110 
Nebr. 602, 194 NW 723. ; 


76. Bradley v. Minton, 159 Ark. 659, 
252: SW 921. 


77. Hesson vy. Hesson, 121 Md. 626, 
89 A 107. 
78. Betz v. Swanson, 200 Iowa 824, 


205 NW 507. 

79. Becker v. Dunagin, 113 Miss. 
338, 74 S 275. 

gO. Shreve v. Carter, 177 Ark. 815, 
8 SW (2d) 443 (deed). 
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agreed on,*7 in inserting in a deed by design a clause 
‘assuming existing encumbrances when the agreement 
was to take subject to,*® in failing to point out to a 
person with no understanding of technical deserip- 
tions the land covered in a deed conveying by metes 
and bounds,’® in altering an instrument, after its 
delivery, without the knowledge or consent of the 
other party,®® or in taking advantage of a mistake 
of the other party, known or suspected at. the time,*? 


81. U. S.—Carrell v. 
136 Fed. 661. 

Ala.—Copeland v. Keller, 129 S 571; 
Hand v. Cox,.164 Ala. 348, 51 S 519. 


McMurray, 


Ark.—Maynard v. Brown, 175 Ark. 
509, 299 SW 1019. 

Conn.—Spirt vy. Albert, 109 Conn. 
292,146 A 717. 

Ga.—Galbett v. Hinman, 137 Ga. 


143, 72 SE 924;- Venable v. Burton, 
129 Ga. 537, 59 SE 253. 

Ill—Dazey v. Binkley, 285 Ill. 513, 
121 NE 165. 

Ind.—Keister v. Myers, 115 Ind. 312, 
17 NE 161. 

Iowa.—Exchange Bank vy. Schultz, 
167 Iowa 136, 149 NW 99. 

Ky.—Scott v. Spurr, 169 Ky. 575, 
184 SW 866. 

Mich.—Retan v. Clark, 220 Mich, 
493, 190 NW 244. 


Minn.—Crookston Impr. Co. v. Mar- 
shall, 57 Minn. 333, 59 NW 294, 47 


‘AmSR 612. 


Nev.—Wainwright v. Dunseath, 46 
Nev. 361, 211 P 1104. 


N. Y.—Webb v. Morrison, 157 N.Y. 
712, 53 NE 1133 [aff 37 NYS 449]; 
Gillett v. Borden, 6 Lans. 219. But 
see 154 West Fourteenth Street Co. v. 
D. A. Schulte, Inc., 121 Misc. 853, 202 
NYS 737 [aff 210 App. Div. 851 mem, 
206 NYS 942 mem] (where the court 
held that, even if defendant knew the 
other party was acting under a mis- 
apprehension of fact in signing lease 
there was no duty imposed on him 
to speak, and his silence would not 
constitute fraud). 


Okl.—Gross Constr. Co. v. Halles, 37 
Okl.) 137) 129 4P 228; 


Vt.—Hitchcoek vy. Kennison, 95 Vt. 
2k; LA ANTS 6. 


W. Va.—Moody v. Smoot Ady. Co., 
98 W. Va. 261, 126 SE 919. 


Wis.—Moehlenpah v. Mayhew, 138 
Wis. 561, 119 NW 826. 


[a] Rule applies provided there is 
another existing contract which may 
be substituted. Moehlenpah v. May- 
hew, 138 Wis. 561, 119 NW 826. 


{b] Tllustrations.—(1) If the ven- 
dor knew, or had good reason to be- 
lieve, that the deed did not include 
land which he said it would, and 
which the vendee believed it did, he 
was guilty of such fraud as would en- 
title the vendee to have the descrip- 
tion in the deed reformed. Hand y. 
Cox, 164 Ala. 348, 51S 519. (2) Where 
a purchaser of part of a property 
draws the deed and makes the descrip- 
tion cover the property which deed 
the vendor signs under a mistake as 
to what it includes which is known 
to the purchaser, reformation is au- 
thorized. Gabbett v. Hinman, 137 Ga. 
143, 72 SE 924. (3) Where a contract 
required interest from date on pur- 
chase notes, reformation of note call- 
ing for interest only from maturity 
was properly granted. Maynard v. 
Brown, 175 Ark. 509, 299 SW 1019. 

[ec] Concealment by the grantee of 
a mistake as to the effect of a deed 
that he knows the grantor is labor- 
ing under is unconscionable conduct 
on his part, which entitles the grantor 
to have the deed reformed. Wain- 
wright v. Dunseath, 46 Nev. 361, 211 
PeLr104: 
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or the result. of importunity.®? 


ormation.®# 


thorize its reformation.®® 


on the other party.*® 


[§ 67] bb. Misrepresentation. 
is one form of fraud.** 


ful or accidental, on the other 


[dad] If defendant was aware of the 
mistake, his conduct in remaining si- 
lent was manifestly fraudulent, so 
that plaintiff was entitled to relief 
for mistake on plaintiff's part to 
which defendant’s fraud contributed. 
Hitchcock v. Kennison, 95 Vt. 327, 115 
A 156. 


fe] In California (1) Civ. Code 
§ 3399, provides for the correction of 
a contract when, through mutual mis- 
take, or a mistake of one party known 
or suspected by the other, it does not 
truly express the intention of the 
parties. F. P. Cutting Co. v. Peter- 
son, 164 Caltt44..12% Pil63; Holt v. 
HOt eiZ0 Cal a6 into Boo (Starrny. 
Davis, (A.) 288 P 706; Kepner v. John 
M. C. Marble Co., 26 Cal. A. 696, 148 
P 231. (2) Under the same provision 
where weakness of plaintiff’s mind 
and inadequacy of consideration is 
alleged, it was only necessary to show 
the mistake of plaintiff, and that de- 
fendant knew it. Wilson v. Moriarty, 
SouCale d07, 2o. 2) o>. (3) Relief. is 
granted where, at the time of the 
execution of a contract of sale by 
plaintiff to defendant of all her in- 
terest in certain lands, both parties 
supposed that plaintiff’s interest was 
less than it really was, but defend- 
ant learned the true state of the case 
before the execution of the deed. 
Ward v. Yorba, 123 Cal. 447, 56 P 58, 
54 P 80; Cleghorn v. Zumwalt, 83 
Cal. 155, 23 P 294. (4) It is not nec- 
essary that the mistake should have 
been mutual to entitle a party to a 
reformation. Capelli v. Dondero, 123 
Caleys24, 55, R1057e= Hiesins: v. Par- 
sons, 65 Cal. 280, 3 P 881. (5) Section 
3402 provides that a contract may 
be revised and then specifically en- 
forced. These two sections were con- 
strued together in Chapin v. Ross, 2 
Gal. A. 433, 84 P 53. 


As affecting compromise and set- 
tlement see Compromise and Settle- 
ment § 39 notes 77, 


82. Wollan v. McKay, 24 Ida. 691, 
35, P8322 


{a] Thus, where the purchaser 
agrees to assume a mortgage, but 
fraudulently induces the vendor to 
omit any reference thereto from the 
deed, on the ground that it might af- 
fect his credit, the deed may “be re- 
formed’ by inserting the omission. 
Wollan v. McKay, 24 Ida. 691, 135 P 
832. 

83. Ga.—Brown-Randolph Co. vy. 
Guide, 151 Ga. 281, 106 SH 161. 


N. C.—Perry v. Southern Surety 
ComGO Nene: 384, 129 SE 721 


Oh.—Baltimore, ete., R. ce Wan 2 Babawers 
89 Oh. St. 92, 105 NE 142. 


Or.—Schmitt v. Jackson County 
ey eee 110 Or. 587, 222 P 585, 224 
P2038. 


Fraud does not exist 
where the instrument has been executed by both par- 
ties with full knowledge of its contents and all the 
facts and circumstances surrounding the same,**® nor 
will the failure of defendant to point out the omis- 
sion of a provision in the instrument which was 
drawn by the complainant’s attorney authorize ref- 
That parties who executed an agree- 
ment without being aware that it omitted a certain 
clause, were hurried into executing it, does not au- 
Equity will interpose, 
where not to correct would be to perpetrate a fraud 


Misrepresentation 
Henee as a general rule mis- 
take on one side and misrepresentation, whether will- 
is ground for refor- 
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mation when the party deceived has relied on the 
misrepresentations of the party seeking to bind him, 
and when the misrepresentation was of a material 
fact in which the party deceived placed confidence.** 

However, in some jurisdictions it is held that the 
representation must have been made with knowledge 
that it was false,*® and in others that where there is 
no fiduciary relation between the parties a represen- 
tation that a provision orally agreed on is 1n the con- 
tract, will not warrant reformation on the ground 
of mistake and fraud.°° 
circumstances of contrivance and abuse of confidence, 


Unless there are pecuhar 


the mere expression of an opinion is not enough;*! 


Wash.—Conrads vy. Green, 92 Wash. 
269, 159 P 102. 


{a] Thus (1) where a supplemen- 
tal building contract was written in 
different colored inks, it will not be 
reformed on the ground that the 
items were fraudulently inserted 
which were covered by the original 


contract. Brown-Randolph Co. v. 
Gude, 151 Ga. 281, 106 SH 161. (2) 
Omission by a bookkeeper of items 


which a corporation manager knew 
of in a settlement of the bookkeeper’s 
salary on the basis of profits, does 
not authorize reformation. Schmitt 
v. Jackson County Creamery, 110 Or. 
587, 222 P 585, 224 P 278. 


84. Dolph v. Lennon’s, Inc., 109 Or. 
eo PAD ee NE 


85. Interstate Chemical Corp. v; 
Duke, 176 App. Div. 684, 163 NYS 1035 
[aft 92 Misc. 519, 156 NYS 244 and 
att <226 IN. Y. 610 mem, 123 NE 871 
mem]. 

86. Durham v. Taylor, 29 Ga. 166; 
Turpin vy. Gresham, 106 Iowa 187, 76 
NW 680; Renshaw v. Gans, 7 Pa. 117. 

87. See Fraud ‘26 C. J. 1050. 


8s. Ark.—American Nat. Ins. Co. v. 
Schlossberg, 117 Ark. 655, 174 SW 
1158 [quot Cyc]; Phoenix Assur. Co. 
v. Boyette, 77 Ark. 41, 90 SW 284; 
Lawrence County Bank y. Arndt, 69 
Ark. 406, 65 SW 1052. 


e Jenkins, 201 Iowa 423, 


205 NW 172. 


pen Sanford v. Gates, 21 
PA ley ain eerie) 

Wowiees See v. Kingman Impl. “Cos 
82 Nebr. 344, 117 NW 773. 

N. J.—lLarter v. Canfield, 59 N. oJ: 
Eq. 461, 45 A 616. 


N. Yi Wari ing v. 
604 mem; 


Mont. 


Somborn, 82 N. Y. 
Monne v. Ayer, 52 N. Y. 
Super. 139; Frankenberg v. Perlman, 
180 Pe: Div. 174, 167 NYS 627 [aff 
223 N. Y. 673 mem, 119 NE 1043 mem]. 


N. ae ae Vv. Virginia i) Vins: 
Co., 148 N. C. 18, 61 SHE 610. 


Oh.—Harris v. Columbiana County 
Mut. Ins. Co., 18 Oh. 116, 51 AmD 448; 
Monnett v. Columbus, etc., R. Co., 26 
Oh, Cir GL.2469; 

Pa.—Tyson v. Passmore, 2 Pa. 122, 
44 AmD 181 (dictum); Bartle v. Vos- 
bury, 3 Grant 277. 

R. I.—Fehlberg v. Cosine, 16 R. I. 
162, 13 A 110. 

Tenn.—Graham v. Guinn, (Ch. 
43 SW 749. 

Tex.—Pioneer Sav., ete., Co. 
Baumann, (Civ. A.) 58 SW 49. 

N. S.—Ramey v. Meisner, 33 N. S. 
339. Contra Feindel v. Zwicker, 31 
N. S. 232 


[a] Thus 


A.) 


(1) where a person by 


nor is it sufficient if plaintiff did not rely on the 
misrepresentation.°?” 
matter of law does not per se constitute fraud,®? but 
if one party is mm fact ignorant of the law and the 


A misrepresentation as to a 


mistake, induced by the misrepresen- 
tations of an insurance agent, con- 
tracted to take out policies of insur- 
ance, believing that they provided for 
life insurance for a term of years and 
the subsequent repayment of premi- 
ums with interest, when they in fact 
provided no substantial benefits ex- 
cept in case of death, and the con- 
tract was carried out only to the ex- 
tent of furnishing the insurance for 
the stipulated term, the policies, as 
the written evidence of the contract, 
might be reformed and specifically en- 
forcedt Austin v. Virginia L. Ins. 
Co., 148 N. C. 24, 61 SE 614; Sykes 
v. Virginia L. Ins. Co., 148 N. on £35. OL 
SE 610. (2) Where plaintiff, agreeing 
to repurchase stock, fraudulently rep- 
resented that “face value” in the writ- 
ten agreement meant book value, and 
defendant, believing this, signed the 
agreement, that there was a case for 
reformation. Frankenberg v. Perl- 
man, 180 App. Div. 174, 167 NYS 627 


[aff 223 N. Y. 673 mem, 119 NE 1043 
mem]. 
89. Walker v. Dills, 108 Okl. 228, 


235 P 592; Hyde v. Kirkpatrick, 78 
Or. 466, 153 P 41, 488. 


90. Kepner v. John M. C. Marble 
Co., 26 Cal. A. 696, 148 P 231; Green 
Vv. Johnson, 153 Ga. 738, 213 SE 402" 
Stokes v. Humphries, 152 Ga. 621, 111 
SE 36; Gunter v. Edmonds, 149 Ga. 
518, 101 SE 118; Weaver v. Roberson, 
134 Ga. 149, 67 SE 662. 


{a] Confidential relation not 
shown.—Where defendant advanced 
money for the purchase of land un- 
der an agreement for reimbursement 
from lumber to be sawed therefrom, 
after which the land was to be joint- 


ly owned. Stokes v. Humphries, 152 
Ga. 621, 111 SE 36. See also supra § 
66 note 69. 


$1. Fitzpatrick v: Ringo, 5 SW 431, 
9 KyL 503; ZGentmyer v. Mittower, 5 
Pa. 403; Coates v. Bacon, 21 Grant 
Che Ont) 2a 


[a] To be material, a misrepresen- 
tation should be in respect of an as- 
certainable fact, as distinguished 
from a mere matter of opinion. 
ie. v. Bacon, 21 Grant Ch. (Ont.) 


92. Comer v. Lehman, 87 Ala. 362, 6 


S 264; Gelpcke v. Blake, 15 Iowa rf 
83 AmD 418. See also supra § 39 
[a] If it does not appear that com- 


plainant believed or had reason to be- 
lieve that the representations made 
were embodied in the instrument, his 
ground for relief is taken away. 
Gelpcke v. Blake, 15 Iowa 387; 83 AmD 
418; Consolidated Electric Storage 
Co. v. Atlantic Trust Co., 24 App. Div. 
172, 48 NYS 1083. 


93. Corley v. Vizard, 203 Ala. 564, 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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\ 
other party knowing him to be so, and knowing the 
law, takes advantage of such ignorance to mislead 
him by a false statement of the law, it constitutes 
fraud.°* Misrepresentations as to matters not a 
part of the transaction will not authorize reforma- 
tion,®® nor will misrepresentations as to the land con- 
veyed in a deed authorize reformation where the 
title bond required the deed to cover the property 
conveyed.°® Inasmuch as a purchaser of realty has 
a right to assume, in the absence of notice to the 
contrary, that the grantor knows his title and under- 
stands the effect of the deed he signs, he has no duty 
to advise the grantor of his rights,®? and an innocent 
misrepresentation by the purchaser as to his reason 
for having the other party sign the deed is not alone 
sufficient to authorize reformation.®* Representa- 
tions which induced plaintiff to enter into the con- 
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tract, but which were intentionally left out of the 
instrument will not authorize its reformation.®? 


By third party. Misrepresentations by the prin- 
cipal debtor of a judgment to the assignor as to the 
legal effect of the assignment does not authorize its 
reformation against the assignee. 


[§ 68] (c) Effect of Agency. Where the ven- 
dor of land is as familiar with the property as one 
who is alleged to have been his agent in the sale 
thereof, and the latter before the sale fully informed 
him of everything he had done, it is immaterial 
whether such person was in fact his agent in making 
the sale.* A person who paid the consideration may 
have contracts for the purchase of realty, which were 
wrongfully taken by an agent in his own name, re- 
formed.* 


VI. MATTERS OF REFORMATION 


[§ 69] A. In General. In a proper case® an in- 
strument® may be reformed by a court of equity’ so 
as to make it conform to the real intention of the 
parties,* as for example to make notes conform to 
the mortgage securing them® or vice versa!® with re- 
spect to dates of maturity, to make a sublease con- 
form to the terms of the lease,!! or to make a con- 
tract with a drainage district conform to the bid as 
accepted.1? So a mortgage given by the accommo- 
dated party as security for an accommodation note 
of the mortgagee may be reformed to correct a mis- 
take as to the parties to such note.1? 


[§ 70] B. Terms and Conditions of Writings— 
see 299; Townsend v. Cowles, 31 Ala. 


individual, and who had no duty to ad- 
vise the trustee of her 


[By Freurx C. GRaser] 


1. In General. Where in an instrument there are 
terms and conditions which one party was under no 
legal or moxal obligation to make, and which the 
other party in good conscience has no right to insist 
upon, and which the parties never intended should 
be so expressed, interference to reform is proper.‘* 
So mistakes as to the condition of one’s title,1® or the 
correctness and regularity of antecedent proceed- 
ings,'® or involving the mere use of repugnant terms, 
after a sufficiently accurate description of proper- 
ty," or the use of one term where another was in- 
tended,!® may be corrected. 


bank. Webster v. Rogers, 87 Or. 547, 


interest in}; 171 P 197. 


[a] Thus in the absence of all re- 
lation of trust or confidence, when 
the parties are ‘dealing at arm’s 
length, and one has not full knowledxe 
and does not know the,other to be 
ignorant, a misrepresentation of the 
law is not of itself a fraud. Corley 
v. Vizard, 203 Ala. 564, 84 S 299. 


94. Corley v. Vizard, 203 Ala. 564, 
84 S 299; Townsend v. Cowles, 31 
Ala. 428. 


95. Tedford Auto Co. v. Thomas, 
108 Ark. 503, 158 SW 500; Penning- 
ton v. Tolle, 99 Kan. 436, 162 P 316; 
Reynolds v. Craft, 38 Pa. Super. 46. 


{a] Thus (1) misrepresentations 
by the grantor who reserved to him- 
self the oil and gas, that the land sold 
was subject to an oil and gas lease 
afford no ground for reformation of 
the instrument. Pennington v. Tolle, 
99 Kan. 436, 162 P 316. (2) Misrep- 
resentation.by a lessee to a sublessee 
as to the amount of rent he paid his 
lessor will not authorize reformation 
of the sublease. Tedford Auto Co. v. 
Thomas, 108 Ark. 503, 158 SW_ 500. 
(3) There is no ground for reform- 
ing a contract for the sale of lands 
which contains a reservation of min- 
erals, because defendant gave plain- 
tiff an untruthful reason for his de- 
termination to retain the mineral 


rights. Reynolds v. Craft, 38 Pa. 
Super. 46. 
96. Cobb Rea! Est. Co. v. Holmes, 


138 Ga. 589, 75 SE 652. 


97. Boyle v. Maryland State Fair, 
150 Md. 3338, 134 A 124. 


98. Boyle v. Maryland State Fair, 
supra. 
{a] Illustration. — Representation 


by a purchaser of cestui’s interest, 
who procured trustee’s signature as 


the property as remainderman that 
the signature was to clear the title. 
Boyle v. Maryland State Fair, 150 Md. 
333, 134 A124 

99. Gelpcke v. Blake, 19 Iowa 263, 
83 AmD 418; Gelpcke v. Blake, 15 
Iowa 387, 83 AmD 418. 

1. Newell v. Hartman, etc., Brew- 
ing Co., 9 Del. Ch. 240, 80 A 672. 

2. See also supra §§ 62, 63. 

3. Hand v. Cox, 164 Ala. 348, 51 S 
BiiOr 

4. Goss v. McKinney, 249 Mich. 698, 
229 NW 450. 

5. Grounds for 
supra §§ 34-68. 

6. Instruments subject to reforma- 
tion see supra §§ 9-25. 
: 7. See supra § 2; and infra §§ 143- 
47. 

8. See cases infra notes 9-12, and 
infra §§ 70-99. 


9. Consumers’ Coal, etc., Co. v. 
Yarbrough, 194 Ala. 482, 69 S 897. 


reformation see 


10. See infra § 96. 

11. West End Club v. Horwood, 8 
Newfoundl. 371. 

[a] Rule applied where a _ lessee 


with a term of nine years sublet for 
ten. West End Club v. Horwood, 8 
Newfoundl. 371. 

12. Gjellefald v. Drainage Dist. 
No. 42, 203 Iowa 1144, 212 NW 691. 


13. Webster v. Rogers, 87 Or. 547, 
iil Baliye 

[a] Rule applied to a mortgage 
given as security for an accommoda- 
tion ‘note to F. and B.,’’ whereas the 
note was in favor of W O, executed at 
the F and B bank, evidencing a loan 
made through the good offices of the 


Storr as to parties see infra §§ 
79-86. : 
14. Ill.—Savage v. Berry, 3 Ill. 545. 
Iowa.—Schafer v. Wilson, 113 Iowa 
475, 85 NW 789; Zack v. Krall, 64 
Iowa 88, 19 NW 858. 

Kan.—Burton Land, ete., Co. v. 
Handy, 54-Kan. 13, 37 P 108. 

Ky.—Harrison v. Jameson, 3 J. J. 
Marsh. 232; Parcels v. Gohegan, 2 
N. J. Marsh. 133. 

Mass.—Eustis Mfg. Co. v. Saco 
Brick Co., 198 Mass. 212, 84 NE 449; 
Gould v. Emerson, 160 Mass. 438, 35 
NE 1065, 39 AmSR 501. 

Mich.—Norris v. Sargeant, 126 Mich. 
557, 85 NW 21139 Hoard v.sStone, 5s 
Mich. 578, 26 NW 141. 

Minn.—Smith v. Jordan, 13 
264, 97 AmD 232. 


Wis.—Cameron v. White, 74 
425, 48 NW 155, 5 LRA 4938. 


5st OV CLIO Ve Limo ene ae onmelic 
S 679. 

16. Lovell v. Wall, supra. 

Mistake of fact see supra § 48. 

17. Post v. Springfield First Nat. 
Bank, 138 Ill. 559, 28 NE 978. 

18. Ala.—Copeland vy. Keller, 129 S 
Dili. | 
Cal.— House v. McMullen, 9 Cal. A. 
664, 100 P 344. 

Ky.—Scales v. Ashbrook, 1 Metce. 
358. 

N. J.—Motley v. Darling, 91 N. J. 
Eq. 76, 108 A 430. 

Pa.—Snyder v. May, 19 Pa. 235. 

[a] “Exchange” for “sell.7— 
House v. McMullen, 9 Cal. A. 664, 100 
P 344, 


Minn. 


Wis. 
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[§ 71] 2. Erroneous Insertion.1® 
thing has, through mistake?°® or mistake and fraud,?? 
been put into an instrument which should not be 
there, ordinarily equity will rectify the matter.?? 
Thus reformation will lie where there has been an 
erroneous insertion of terms or éonditions to assume 
a mortgage,?* to release the purchase-money in a 
bill of sale,?* to pay taxes,?> or to grant only a life 
estate instead of a fee?® or an absolute fee instead 
of a reversion,?? no estoppel having arisen in favor 


[b] “Four hundred dollars” for 
“four dollars.”—Copeland v. Keller, 
(Ala.) 129 S 571. 


{[c] Instrument may be reformed 
by inserting proper words to express 
the agreement, though they differ 
from those mistakenly adopted by the 
parties to express such agreement. 
Nelson v. Vassenden, 115 Minn. 1, 131 
NW 794, 35 LRANS 1167. 


Names of parties see infra §§ 79-86. 


19. Parties to instruments see in- 
fra §§ 79-86. 


20. See supra § 47 et seq. 
21. See supra §§ 65-68. 


go" 11):-—Teel. vy. Dunnihoo,.230 Il. 
476, 82 NE 844; Keeley v. Sayles, 217 
Hy 589; 75 NE 567: 

Ind.—Adams v. Wheeler, 
251, 23 NE 760. 

Iowa.—Shult v. Doyle, 200 Iowa 1, 
201 NW 787. 

Minn.—Robgers v. Castle, 
428,53 NW 651. 

N. J.—Louis Stern Sons, Inc. v. Con- 
nolly, 95 N. J; Eq. 356, 123 A 153. 


= Y.—Le Roy v. Lowber, 1 AbbPr 


122 Ind. 


51 Minn. 


N. C.—King v. Hobbs, 139 N. C. 170, 
51 SE 911. 


Eng.—Stock v. Vining, 25 Beav. 235, 
53 Reprint 626; Exeter v. Exeter, 3 
Myl. & Cr. 321, 14 EngCh 321, 40 Re- 
print 949; Walsh v. Trevanion, 16 Sim. 
178, 39 EngCh 178, 60 Reprint 841. 


B. C.—Booth v. Callow, 18 B. C. 
499, 18 DomLR 202, 24 WestLR 813 
[aff 11 DomLR 124, 23 WestLR 616, 4 
WestWkly 73]. 


N. B.—Robinson v. Estabrooks, 4 N. 
B. Eg. 168, 7 EastLR 131. 


23. Adams v. Wheeler, 122 Ind. 251, 
23 NE 760; Shult v. Doyle, 200 Iowa 1, 
201 NW 787; Rogers v. Castle, 51 


Minn. 428, 53 NW 651; Kilmer v. 
Smith, 77 N. Y. 226, 33 AmR 618. 
[a] Two instruments in one.— 


Where vendees contracted to pur- 
chase subject to a mortgage, and their 
vendor contracted to purchase from 
another, and assume the mortgage, 
and had a deed containing an as- 
sumption clause made directly to the, 
vendees, the equitable rights of the 
parties were the same as if there 
were two instruments, and reforma- 
tion would be decreed, so that the 
deed from the original grantor would 
contain the assumption clause, and 
the deed to the vendees from their 
grantor would be subject to the mort- 
gage only. Shult v. Doyle, 200 Iowa 

, 201 NW 787. 

24. Collett v. Frazier, 56 N. C. 80. 

25. Booth v. Callow, 18 B. C. 499, 
13 DomLR 202, 24 WestLR 813. 

[a] Rule applied to provision, in a 
lease ‘requiring the lessee to pay tax- 
es. Booth v. Callow, 18 B. C. 499, 13 
DomLR 202, 24 WestLR 813. 


26. Teel v. Dunnihoo, 230 Ill. 476, 
82 NE 844. 
fa] Thus where the words “her 


bodily heirs’* were inserted by mistake 
in a deed after the name of the gran- 


REFORMATION OF INSTRUMENTS 


Where 


some- 


fone” 


tee, thereby vesting in the grantee 
only a life-estate in the land, which 

was not the intention of the parties, 
the grantee could sue to have the 
deed corrected by striking out these 
words. Teel v. Dunnihoo, 230 Ill. 476, 
82 NE 844. 


27. Schrieber v. Goldsmith, 39 
Mise. 381, 79 NYS 846. 


Estate or interest created in deeds 
generally see infra § 92 

28. Real Est. Trust Co. v. Balch, 
45 N. Y. Super. 528. 


Estoppel see infra § 101 et seq. 


89. HReal Hist. Trust Co.-.v. Baleh,; 
45 N. Y. Super. 528. 


Excuses for delay see infra § 154. 


30. Parties to instruments see in- 
fra §§ 79-86. 


Reformation to correct omission of 
reservation in: 
Contract to convey see infra § 88. 
Deed see infra § 89 et seq. 


31. See cases infra this section. 


Instruments which may be _ re- 
formed generally see supra §§ 19-25. 


32. Nelson v. Spence, 129 Ga. 35, 
58 SE 697. 


33. Foley v. Hamilton, 89 Iowa 686, 
57 NW 439; State v. Frank, 51 Mo. 
98; Darmour v. Chapman, 2 App. Div. 
37 NYS 674; Gray v. Rumph, 
SSC sang iG), 


34. U. S.—Austin Co. v. U. S., 64 
ye Cla 504) Heid) vi-U0-S.,, 63 Ct.wer 
392. 


Cal.—Calhoun v. Downs, (A.) 289 P 
857; Schirmer v. Union Brewing, etc., 
Cor, 261Caly An169; 146. P7194. 


Ill.—Krabbenhoft v. Gossau, 337 Ill. 
396, 169 NE 258. 

Mich.—Miner v. Miner, 
51 NW 702. 

N. Y.—Adam v. Gillig, 199 N. Y. 
314, 92 NE 670, 32 LRANS 127, 20 
AnnCas 910; Waterloo First Nat. 
Bank v. Zartman, 113 App. Div. 612, 
98 NYS 717 [aff 189 N. Y. 533 mem, 
82 NE 1126 mem]; Waterloo First 
Nat. Bank v. Bacon, 113 App.: Div. 
Ole Se UN Se Li Lathes ONE Wald Ss 
mem, 82 NE 1126 mem (aff 216 U. S. 
134, 30 SCt 368, 54 L. ed. 418)];. Fried- 
man Marble, etc., Works v. Whitcomb, 
174 NYS 581. 


S. D.—Hughes v. Payne, 
293, 117 NW 363. 


Te ae aero v. Craig, 
CivsiCas. esi 4 


Wis. Pe se 24 v. Dutton, 6 Wis. 
5. 


91 Mich. 44, 


22) Ses 


TP otex, A. 


[a] Rule applied to a _ contract 
pledging certain corporate stock. 
Waterloo First Nat. Bank vy. Bacon, 
113 App. Div. 612" 98 NYS 717 [att 
189 N. Y. 5383 mem, 82 NE 1126 mem 
(aff 216 U. S. 134, 30 SCt 368, 54 L. 
ed. 418)]. 


[b] Price and time and manner of 
payment.—A contract for the sale of 
real estate which’ shows that the ven- 
dor on a specified date agreed to sell 
to the purchaser land described, and 
that the vendor received a specified 
sum’ on account of the contract, may 
be reformed by adding to the terms 


[§ 72] 3. Erroneous Omission.*° 
for equity, so far as it is right and proper, to supply 
the omissions where terms and conditions have been 
omitted by mistake from instruments,*! such as bills 
of sale,?? bonds,*®* contracts,?4 deeds,*® leases,®* mar- 
riage settlements,** mortgages,?® notes,?? or volun- 
tary trust settlements made without professional ad- 


[$§ 71-72 


of a third party? and the applicant’s faites to dis- 
cover the insertion being satisfactorily accounted 


It is competent 


thereof the price to be paid and the 
time and manner of making payment, 
where the same were omitted by mis- 
take. Hughes y. Payne, 22 S. D. 293, 
117 NW 368. 

35. Cal.—Murphy v. Rooney, 45 
Cal. 78; Cornbleth y. Allen, 80 Cal. 
A. 459,251) 87% 

Colo.—Selder v. Winegar, 
574, 208 P 667, 668 [cit Cyc]. 

Ind.—Hamilton County v. Owens, 
138 Ind. 183, 37 NE 602. 

Ky.—Rice v. Hall, 42 SW 99, 19 ee 
814; Wood v. Porter, 4KyL 361. 

Mich.—Anderson Carriage Co. v. 
Pungs, 128 Mich. 49, 87 NW 105. 

N. H.—Tilton v. Tilton, 9 N. H. 385. 

N. Wish owe v. Shinn, 62 N. J. Eq. 
Daw Avele 

Okl. re are v. Homier, 
264, 74 P 368. 

S. C—Sims v. Camp Creek School 
Dist. No. 15, 117 S. C. 461, 109 SE 148. 

Wis.—Stanley vy. Goodrich, 18 Wis 
505; Newton v. Holley, 6 Wis. 592. 

Eng.—White v. White, L. R. 15 Eq. 
247; Lees v. Lees, Ir. R. 5 Eq. 549; 
pies Veo Grey, «46 Las Te Rep. Nowe 


TL Colo: 


13 Okl. 


[a] Forfeiture clause may be add- 
ed to deed. Sims v. Camp Creek 
SA eee No. 15, 117 S. C. 461, 109 


[b] Hotch-pot clause may be in- 
serted in a deed where the omission 
was properly shown. Killick vy. Gray, 
46 L. T. Rep. N. S. 583. See Lees v. 
Lees, Ir. R. 5 Eq. 549 (intention of 
parties not properly shown). 


[c] Reversionary clause may be 
supplied. Hamilton County vy. Owens, 
138 Ind. 183, 37 NE 602. 


Omission of technical words of in- 
heritance eee estate in fee sim- 
ple see infra § 9 


36. Aniba v. aN Sanitarium, 
229 Mich. 118, 200 NW 984; Smith v. 
Smith, 289 Mo. 405, 233 SW 183; New- 
comb vy. Ketteltas, 19 ‘Barb. (N.: Y.) 
608; Silbar v. Ryder, 63 Wis. 106, 23 
NW 106. 


37. Higginson v. Kelly, 
B. 252; Cordeaux v. Fullerton, 41 L. 
T. Rep. N. S. 651; Bedford v. Aber- 
corn, 1 Myl. & C. 312, 13 EngCh 312, 
40 Reprint 394. 

[a] Rule applied as to omission of 


provision in case of bankruptcy of the 
husband. Higginson v. Kelly, 1 Ball 


1 Ball. & 


& B. 252. See Ex p. Verner, 1 Ball & 
B. 260. 
38. Kee v. Davis, 137 Cal. 456, 70 


P 294, 671; Stephenson v. 
Kan. 550, 36 P 980. 
39. Iowa.—In re Philpott, 169 Iowa 
555, 151 NW 825, AnnCas1917B 839. 
Ky.—German Nat. Bank v. Louis- 
ville Butchers’ Hide, ete., Co., 97 Ky. 
34, 29 SW 882, 16 Kyl 881. 
donk Y.—MacGowan vy. Gein, 13 NYSt 
ions C.—Womack v. Hacker, 62 N. C. 


Oh.—Farr v. Ricker, 46 Oh. St. 265, 
21 NE 354 


Elliott, 53 


For later cases, developments and changes in the law see Annotations, same title and section number. 


— ee 


§§ 72-75] ; 


vice.*° 


statutory requirement ;*! 


Matters of inducement. 


strument.** 


[§ 73] 


Renee aeeley, v. Courtney, 1 Heisk. 


i ee etd v. Moore, 42 Tex. 

[a] Time of payment.—A note 
drawn payable “four -——— after 
date’? may be reformed so as to sup- 
ply the omission of the time of pay- 
ment. In re Philpott, 169 Iowa 555, 
151 NW 825, AnnCas1917B 839. 

40. Jackson vy. Pennsylvania L. 
Ins., -etc., Co.,,2.Pa. Dist. 225- 


41. See infra § 139. 

42. Mills v. Evansville Seminary, 
47 Wis. 354, 2 NW 550. 

That reformation works forfeiture 
as defense see infra § 8. 

43. Merchants’ State Bank  v. 
Beighle, 49 N. D. 354, 199 NW 592. 

44. Dolph v. Lennon’s, Inc., 109 Or. 
318.6, 7220 b L6d, 

[a] Thus a statement by lessees’ 
representative in negotiations for a 
lease that lessees desired the building 
for their own business, and expected 


'to improve it by large expenditures, 


is insufficient to authorize insertion of 
a provision against assignment or 
subletting without lessor’s written 
consent. Dolph v. Lennon’s, Inc., 109 
Or, 336, 220 P 161. 


45. Cal.—Higgins v. Parsons, 
Cal. 280, 8-P 881. 


Iowa.—Hallam v. Corlett, 71 Iowa 
446,.32 NW 449. 


Ky.—Stafford v. Big Sandy R. Co., 
105 SW 389, 32 Kyl 154; Neuenberger 
v. Neuenberger, 29 SW 617, 16 KyL 
710. 

Md.—Boyce v. Wilson, 32 Md. 122. 


N. Y.—Cortland Howe Ventilating 
Stove Co. v. Howe, 92 Hun 113, 36 
NYS 701. 

Pa.—Snyder v. May, 19 Pa. 235. 


[a] Thus (1) where lessee as con- 
sideration for lease contracted to pro- 
vide ‘‘vegetables,’ where to provide 
the entire table and fuel was intended, 
such contract will be reformed. Neu- 
enberger v. Neuenberger, 29 SW 617, 
16 KyL 710. (2) Soa statement ina 
lease of a ‘‘Ssemi-annual rent of $300,” 
instead of three hundred dollars per 


65 


year, payable semiannually, will be 
relieved against. Snyder v. May, 19 
Pa, 235. 


46. Boyce v. Wilson, 32 Md. 122; 
Cortland Howe Ventilating Stove Co. 
v. Howe, 92 Hun 113, 36 NYS 701; 
Bayrhoff v. Rohde, 16 NYS 851; Lin- 
ton v. Unexcelled Fire-Works Co., 13 
NYS 495. 

47. U. S.—Segee v. Thomas, 21 F. 
Cas. No. 12,633, 3 Blatchf. 11. 


Cal.— Gerdes v. Moody, 41 Cal. 335. 


Such power, however, does not extend to 
the reformation of an omission of a release of home- 
stead in a conveyance of land, such release being a 
nor where a forfeiture 
would necessarily result from the operation of the 
decree of reformation;#? and where no evidence of 
omission is introduced by the party alleging it, and 
the other party denies the allegation, if the language 
of the instrument is direct’ and certain without ambi- 
guity, it is not subject to reformation.** 


Statements made by one 
party during the negotiations as an inducement to the 
other to enter into the contract, but not intended to 
form a part thereof, will not be inserted in the in- 


4. Recital of Consideration. 
consideration has been agreed upon in a contract, 
and incorrectly expressed in the instrument embody- 
ing the same, as between the original parties, a de- 
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[§ 74] 


[§ 75] 


eree to reform is proper.*® 
metical miscalculation whereby the consideration 
has been placed too large will be reformed.*® 


C. Defective Execution—l. In General. 
Where an intention fails of expression because of a 
defective execution of an instrument, and there is 
no countervailing right, equity will reform*’ unless 
the execution is so defective as to show no meeting 
of the minds,*® or, although there is authority to the 
contrary,*® unless the defect consists in not making 
the execution according to statutory requirements.°° 


2. Omission of Seal or Scroll. 
seal or seroll by mistake is omitted from an instru- 
ment which purports to be under seal, chancery will 
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Accordingly an arith- 


Where a 


supply the defect,°! even though the omission result- 


Where a 


Iowa.—Western Wheeled Scraper 
Co. v. Stickleman, 122 Iowa 396, 
NW 139. 

Md.—Aitna Indemn. Co. v. Balti- 
more, ete., R. Co., 112 Md. 389, 76 A 
251, 136 AmSR 389, 21 AnnCas 268. 

N. Y.—Schenck v. Ellingwood, 3 
Edw. 175. 


Vt.—Beardsley v. 
US5ecou Ala o os 

Wash.—Spedden v. Sykes, 51 Wash. 
267; 98 P 752. 

[a] Defective execution of valid 


power is within the rule of the text. 
Segee v. Thomas, 21 F. Cas. No. 12,633, 


Knight, 10° Mt. 


3 Blatchf. 11; Gerdes v. Moody, 41 
Cal. 335. F 
[b] Instrument executed by cor- 


poration, which recited that the cor- 
poration mortgaged and warranted to 
plaintiffs certain property, named and 
described, to secure the payment of 
two promissory notes executed by it, 
although not in the exact form sug- 
gested by the code, and not stating 
the amount of the debt, and not ac- 
knowledged as the act of the corpora- 
tion, but of its officers, was capable of 
being reformed in equity, and was not 
void as between the parties. Spedden 
v. Sykes; 51 Wash. 267, 98 P 752. 


{[c] Surety bond delivered, through 
mistake, by the principal without his 
signature thereon, may be reformed. 
Aotna Indemn. Co. y. Baltimore, etc., 
R. Co., 112 Md. 389, 76 A 251, 136 Am 
SR 389, 21 AnnCas 268. 


[d] Township notes executed by 
trustees intending to bind the town- 
ship, but actually binding themselves 
individually, may be reformed so as 
to bind the township. Western 
Wheeled Scraper Co. v. Stickleman, 
122 Iowa 396, 98 NW 139. 


48. Kaster v. Mason, 13 N. D. 107, 
99 NW 1083. 


49. Beardsley v. Knight, 10 Vt. 185, 
190, 88 AmD 193. 


“A court of equity will always cor- 
rect mistakes. . . .~In relation to 
the subject of conveyances, it makes 
no difference whether the mistake is 
in regard to a statutory or common 
law requisite; or whether, indeed, the 
parties failed of executing such in- 
strument as they intended, or mistook 
in reference to the operation of the 


instrument.” Beardsley v. Knight, 
supra. 
50. Andrews Bros. Co. v. Youngs- 


town Coke Co., 39 Fed. 353; Smith v. 
Bowes, 38 Md. 463; Moreau v. Detche- 
mendy, 18 Mo. 522. 

[a] Rule applied: (1) Where a 
mistake of the clerk of the court in 
putting down “18th day of July” for 


ed from a mutual mistake of law.°? 
ever, a sheriff’s deed is not sealed, it has been held 
that the imperfect execution cannot be aided,** al- 
though the omission has been supplied where the 


Where, how- 


Tied 
‘ 


th day of June” in a supersedeas 
was made. Smith v. Bowes, 38 Md. 
463. (2) Where a relinquishment of 
dower was defectively executed. Mc- 
Bryde v. Wilkinson, 29 Ala. 662. 


51. Conn.—Montville v. Haughton, 
7 Conn. 543. 


Ga.—Allen v. Elder, 76 Ga. 674, 2 
AmSR 63. 


Ill.—Henkleman v. Peterson, 154 Ill. 
419, 40 NE 359 [rev 50 Ill. A. 601]; 
Peo. v. Lyons, 168 Ill. A. 396, 


Mass.—Parsons v. Parsons, 230 
Mass. 544, 119 NE 1020; Gaylord v. 
Pelland, 169 Mass. 356, 47 NE 1019; 
Springfield Five Cents Sav. Bank v. 
Springfield South Cong. Soe., 127 
Mass. 516. 


Mo.—Michel v. Tinsley, 69 Mo. 442. 


N. Y.—Grandin v. Hernandez, 29 
Hun 399. 


Or.—Smith v. Cram, 113 Or. 313, 230 
P 812, 816 [cit Cyc]. 


R. I.—Bullock v. Whipp, 15 R. I. 
195, 2 A 309. 


S. C.—Wadsworthville Poor School 
v. Bryson, 34 S. C. 401,,13 SE 6195 
Pope v. Montgomery, 24 S. C. 594. 


Vt.—Beardsley v. Knight, 10 Vt. 
185,38 AmD193. . 


Va.—Freeman y. Eacho, 79 Va. 48. 


[a] Rule applied where a married 
woman, authorized to direct her trus- 
tee to sell property settled on her for 
her separate use by writing under 
seal, executed a writing with only a 
scroll, not recognized as a seal in the 
body of the instrument. Freeman v. 
Eacho, 79 Va. 43. 


{[b] In North Carolina since the 
adoption of the code of civil proce- 
dure, a civil action may be brought on 
a note without seal, an allegation be- 
ing made that the note was intended 
to bé under seal, but that the seal was 
omitted by accident or mistake, and 
on sufficient proof it may be correct- 
ed. McCown v. Sims, 69 N. C. 159. 


52. Allen v. Elder, 76 Ga. 674, 2 
AmSR 63. 


Mistake of law as ground for refor- 
mation generally see supra §§ 53-57. 


eos Moreau v. Detchemendy, 18 Mo. 
522. 
[a] Reason for rule.—‘The stat- 


utes have always required such con- 
veyances to be by deed, that is, under 
the seal of the officer. . CourtswoEr 
equity do not carry into effect by their 
decrees, the incomplete execution of 
statutory powers.” Moreau vy. Detch- 
emendy, 18 Mo. 522, 530. 


Correction of misdescription in 
sheriff’s deed see infra § 93. 
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proceedings leading up to the deed were regular.®* 


[§ 76] 3. Defective Acknowledgment. The’ ac- 
knowledgment of instruments is usually a matter 
prescribed by statute,®® and equity has no power to 
remedy a defect resulting from a failure to follow 
a statute.°® Hence a married woman cannot be com- 
pelled to correct a deed which she has defectively 
acknowledged;°? and likewise equity will not act 
to remedy a mistake in the certificate of acknowl- 
edement of a deed,®* of a release of homestead,°® 
although made by the officer acknowledging it,°° or 
of the assignment of a tax certificate,®' unless such 
a course is authorized by statute.°? 

[§ 77] 4. Lack of Proper Witnesses. If by mis- 
take a deed is attested by an incompetent witness 
it will be established as against the grantor,®* and, 
although it has been said that a defect in the exe- 
cution of a mortgage, as where there is but one wit- 
ness when there should be more, may be remedied 
against the mortgagor®* and those acquiring from 
him with notice,°® and a similar defect in the exe- 
cution of an appointment may be supplied in favor 
of a purchaser for value,®® there is authority to the 
effect that an instrument not executed agreeably 
to statutory requirements in that the name of a nec- 
essary witness who was present at its execution was 
not subseribed, passes no interest and will not be 
yveformed against a third person who acquires title 
by conveyance from the owner,®* nor against his 
tenant in possession,®® although they took subse- 
quent to the record of such defective instrument and 
with knowledge thereof.°® The mistake of a tes- 
tator in not having the requisite number of sub- 
scribing witnesses to his will is beyond equitable 
relief.*° 
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[§§ 75-80 


power.*! But where all the parties to a bond believed 
that it had been regularly executed and intended 
that it should be, reformation may be had as against 
the surety thereon in respect to the obligor’s inad- 
vertent failure to execute it.*? 


[\ 79] E. Defect of Parties—1. Parties to Bills 
and Notes. A note executed by the officers of a cor- 
poration for a debt of the company, but by mutual 
mistake made their own obligation instead of the 
company’s may be reformed,** but this relict has 
been denied such officers where nothing appears on 
the face of the note to show a corporation back of 
them.74 A mistake whereby a party is made a payee 
instead of a drawer in a bill of exchange wili be 
corrected;7° and a complainant whose agent takes 
notes in his own name instead of in the name of his 
principal, and neglects to make a transfer, will be 
entitled to reform the notes so that they may be 
deemed to belong to the principal.7® So equity will 
substitute the name of the intended payee for one 
mistakenly upon a note in its stead;77 and where 
the maker of an accommodation note left the name 
of the payee out by oversight, the indorsee can sue 
in equity to have the note reformed to show the in- 
tention of the maker,‘® even after the lapse of a 
reasonable time,*® and although the note may not 
be negotiable.*° 


[§ 80] 2. Parties to Bonds. A court of equity 
will rectify the omission of the name of a party to 
a bond*! or the insertion throngh a clerical error of 
a wrong name in a bond,*? as where there has been 
a misnomer of the obligee,** or where a bond has 
been made payable to a constable who levied the ex- 
ecution instead of to the execution plaintiff.6+ If 
through mutual mistake a bond intended to be to 


[§ 78] D. Nonexecution. Equity will not, by | plaintiffs in an action, was made instead to their 

reforming an instrument, aid the nonexecution of a | agent prosecuting the action, it will be reformed.*® 
54. Gilbreath v. Dilday, 152 Ill. 207, | Ross v. Worthington, 11 Minn. 438, 83| Assignee of payee. Denver Brick, 

38 NE 572. AmD 95. eng ie: v. McAllister, 6 Colo. 261. 
55. See statutory provisions. See] 65. Ross v. Worthington, supra. POON Song TS SROk es yer NO Cnate 
5 i ‘ Bar : rci- 

also Acknowledgments 1 C. J. p 739. ROR Schenck v. Ellingwood, 3 Hdw. or nenera ae aes Bee wee Mi Heres 
56. See supra § 74; and cases infra ~ ¥.) 175. ; - A j 

notes 57-62. 67. Langmede vy. Weaver, 65 Oh. St. Aa eel ene Nee par 39 

i 17, 60 NH 992 ee sie Be weg ce 

Restrictions upon exercise of equi- My 4 PAUCS: 

table jurisdiction generally see Wqui- 68. Langmede v. Weaver, supra. 75. Scales v. Ashbrook, 1 Mete. 

ty §§ 134-144. 69. Langmede v. Weaver, supra. (Ky.) 358. f 

pot Barrett v. Tewksbury, 9 Cal.) 70. Nutt v. Nutt, Freem. (Miss.)| 76. Wait v. Axford, 63 Mich. 227, 

13. 28. 29 NW 698. 


Reformation as to married women 
generally see infra §§ 136-138. 


58. Lindley v. Smith, 58 Ill. 250: 

59. Johnston vy. Dunavan, 17 Ill. 
INS OB 

Reformation as to homestead claim- 
ants generally see infra § 139. 

60. Johnston v. Dunavan, supra. 


61. Williamson y. Hitner, 79 Ind. 
OSor 

62. See statutory provisions. 

[a] Defective acknowledgment of 
wife to deed of husband and wife may 
be cured under Act April 1857 (18. & 
C. p 694), as revised in 75 Oh. L. p 
783 div 7c168§ 6. Dengenhart v. Cra- 
craft, 36 Oh. St. 549. 


[b] Certificate of separate exaim- 
ination of wife in acknowledgment of 
deed of husband and wife omitted by 
mistake may be supplied under Act 
April 17, 1857. Kilbourn v. Fury, 26 
Oh, St. 153. 


63. Carter v. 
549, 21 AmD 695. 


64. McCrary v. Austell, 46 Ga. 450; 


Champion, 8 Conn. 


Jurisdiction of equity to reform 
wills generally see supra § 23; Wills 
[40 Cye 1254]. 

Wii Brown Vv. Phillips) 16 Rea Ly 62, 
18 A 249. 

[a] Bule applied.—A devisee of 
property for life had power to sell as 
much as might be necessary for her 
comfortable support. She executed a 
deed the effect of which was to con- 
vey a life-estate. There was no ref- 
erence to her power of sale under the 
will and the deed contained nothing 
to show an intention to act under it. 
Such a deed will not be reformed on 
the ground that it was to convey a 
fee under the power. Brown vy. Phil- 
lips, 16 Re 2D. 612, 18 A 249. 

72. A®tna Indemn. Co. v. Baltimore, 
etc., R..Co., 117 Md. 523, 84 A 166. 

Reformation as against surety gen- 
erally see infra § 141. 

73. Denver Brick, etc., Co. v. Mec- 
Allister, 6 Colo. 261; Fisher y. Bar- 
nett, 56 Ill. A. 649; Lee v. Percival, 
85 lowa 639, 52 NW 543. 

[a] Rule applied on behalf of: (1) 


77. Pocomoke City Nat. Bank v. 
Crockett, 145 Md: 485, 125 A712. 

[a] Rule applied where note was 
made on a printed form containing 
the name of a bank as payee, the mak- 
er neglecting to substitute therefor 
the name of the payee intended. Po- 
comoke City Nat. Bank vy. Crockett, 
P45) Maa sbe Lap AN Td2. 

78. Karmers’ Li ’& 1. Co. v. Brown, 
182 Iowa 1044, 165 NW 70. 

79. Karmers’ L. & T. Co. v. Brown, 
supra. 

80. Farmers’ L. & T. Co. v. Brown, 
supra. 

81. Makeever v. Barker, 85 Ind. A. 
418, 154 NE 692. 

[a] For example, an _ obligee. 
Makeever v. Barker, 85 Ind. A. 418, 
154 NE 692. 

82. See cases infra notes 83, 84. 

83. Gayle v. Hudson, 10 Ala. 116. 

84 Bell v. Tanguy, 46 Ind. 49. 

85. Archer v. McClure, 166 XN. C. 
140, 81 SE .1081, 1088, AnnCas1316C 
180 [eit Cyc]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 80-83] 


So where the obligees in a bond securing to them 
the good will of the obligor in a certain business 
consented to changes in the membership of their 
firm, relying on the validity of the bond, and the ob- 
ligor repeatedly assented to liability before and aft- 
er such changes, a court of equity will reform the 
instrument to protect the new parties in the busi- 
ness.°° 


[§ 81] 3. Parties to Contracts—a. In General. 
A court of equity cannot add parties or substitute 
other parties for those appearing on the face of a 
contract since the effect would be to make a new con- 
tract,§*7 but this rule has been limited to contracts 
apparently complete as executed, there being nothing 
to indicate that any other person could be inter- 
ested therein;8® and the mistaken use of names of 

“parties appearing in a contract may be rectified in 
order to carry out the real agreement of the con- 
tractors.5® Thus where, in a printed form, the name 
of a firm’s predecessor was stricken in one para- 
graph, but not in another, the latter may be reformed 
by substituting the new firm’s name,®® and the name 
of a party may be added where it clearly appears 
on the face of the instrument that it has been omit- 
ted.°' So where there has been a mutual mistake,°? 
or mistake on one side and fraud on the other,®*? and 
all parties interested are before the court and no 
rights of innocent persons are affected the equitable 
remedy extends even to the insertion of names in 
an agreement. 


To Convey. The 


REFORMATION OF INSTRUMENTS 
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rules as to the power of equity to reform a con- 
tract to add parties or substitute others for those 
appearing upon its face®® apply to contracts to con- 
vey land.®* Thus, in the absence of mistake or fraud, 
a sealed contract to convey land made in his own 
name by an agent holding legal title thereto, cannot 
be reformed by substituting the principal in his 
stead;°7 nor can the inadvertently unexecuted au- 
thority of one purchaser to sign for another a con- 
tract to purchase land be enforced specifically by a 
bill against both to reform the contract by adding 
the name of the other.°® Clerical mistakes may, 
however, be corrected.°® 


[§ 83] 4. Parties to Deeds—a. In General. A 
bill will lie to correct an alleged mistake in a deed 
wherein the wrong person is named as grantee,’ to 
strike out the grantee’s husband’s name from a deed 
conveying title to them jointly, whereas the wife 
alone made the purchase,” to strike out the name 
of the grantor’s supposed wife as cograntor upon 
discovery of the invalidity of their marriage,’ to 
reform a conveyance to a husband and his heirs 
when a father intended to convey to his married 
daughter and her bodily heirs,* to insert the name 
of the wife when land is mistakenly conveyed to the 
husband alone, instead of to the husband and wife,® 
to right a misspelling of the grantee’s name® or a 
misnomer,’ or to supply the erroneous omission in 
the body ‘of the deed of the names of the grantor or 
grantors;* but omission of the name of a party re- 


{§ 82] b. Contracts 


86. Smith v. Wainwright, 24 Vt. 97. 


87. Andrews Bros. Co. v. Youngs- 
town Coke Co., 39 Fed. 353; Wilson v. 
Shea, 194 Cal. 658, 229 P 945; Mabb 
VeneWMlerriamnyy 2 9Cali, 6635. 62,2 242.5 
Drew v. Lindsay Nat. Bank, 88 Cal. 
A. 60, 262 P 822; Wayte v. Bowker 
Chemical Co., 180 App. Div. 568, 168 
NYS 122; Archer v. McClure, 166 N. 
C. 140, 81 SE 1081, 1088, AnnCas1916C 
180 [eit Cyc]. 


[a] Nonfulfillment of statutory 
requirement.—One dealing with a 
limited partnership association is 
bound to take notice of the statutory 
requirements for the valid execution 
of contracts; and if he makes a con- 
tract with an agent of the association, 
which is reduced to writing and 
signed by only one manager, instead 
of two, as required by law,'he cannot 
on the ground of mistake maintain a 
bill in equity against the association 
for the reformation of the instrument 
by compelling the execution by two 
managers. Andrews Bros. Co. v. 
Youngstown Coke Co., 39 Fed. 353. 


88. Calhoun v. Downs, (Cal. A.) 


289 P 857, 858 [dist Mabb v. Merriam, | 


129 Cal. 663, 62 P 212]. 


89. Cal.—Calhoun v. Downs, (A.) 
289 P 857. 

Iowa.—Smith v. Watson, 88 Iowa 
73. b>. NIWe 68. 

N. Y.—Portugal v. Reisman, 192 


App. Div. 492, 183 NYS 190. 

N. C.—Archer v. McClure, 166 N. C. 
140, 81 SE 1081, 1083, AnnCas1916C 
180 [cit Cyc]. 

Or.—Albany State Bank v. Anthony, 
121 Or. 277, 254 P 806. 

Can.—Sinclair v. Preston, 
LTOccNotes 359. 

90. Albany State Bank y. Anthony, 
TT OSS PAU aay al Boe 

91. Calhoun v. Downs, (Cal. A.) 
289 P 857; Sinclair v. Preston, 20 Can 
LTOccNotes 359. 


[53 C. J.—51] 
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general 
92. See supra § 59. 
93. See supra § 65. 
94. Portugal v. Reisman, 192 App. 


Div. 492, 1883 NYS 190. 


95. See supra § 81. 
96. See cases infra notes 97-99. 
97. Clark v. Blumenthal, 53 N. Y. 


Stper. cli fatreLi4 oN, Y. 630 smem, 
21 NE 416 mem]. 


98. Freeman v. Fishman, 245 Mass. 
222, 139 NE 846. 


99. Bryant Electric Co. v. Stein, 
95 Conn.--211,.111 A 204. 


fa] For example, a mistake in des- 
ignating the purchaser as party of the 
first part and the vendor as party of 
the second part, which renders the 
contract ambiguous. Bryant Electric 
Co. v. Stein, 95 Conn. 211, 111 A 204. 


1. Bohanan vy. Bohanan, 3 Ill. A. 
502, 

[a] Rule applied where a father 
purchasing land for his son was er- 
roneously named as grantee in the 
deed. Bohanan v. Bohanan, 3 Ill. A. 
502. 


2. Courtright v. 
Iowa 356, 19 NW 255. 


3. Burleson v. Stewart, 180 N. C. 
584, 105 SE 182. 


[a] Thus, where the woman with 
whom the owner lived joined him in 
the execution of a deed, because of 
mutual mistake that she was in fact 
his wife, or because of his mistake 
and her fraud, and where the deed re- 
served a life estate to the grantors, 
equity will reform the deed, and will 
deprive the supposed wife of her in- 
terest in the life estate, on the hus- 
band’s discovery that she had anoth- 
er husband living, and upon annul- 
ment of the supposed marriage. 
Burleson v. Stewart, 180 N. C. 584, 
105 SE 182. 


4. Mattingly v. 


Courtright, 63 


Speak, 4 Bush 


] (Ky.) 316. 


5. Haack v. Weicken, 118 N. Y. 67, 
eats 133; Mastin v. Mastin, 1 NYS 


[a] Rule applied.—Where the wife 
was in possession and the husband 
was dead she was deemed the sole 
owner as against the heirs of the hus- 
band and a mortgagee with notice of 
her possession to whom one of the 


heirs had executed a mortgage. Mas- 
tin v. Mastin, 1 NYS 746. 
6. Oatman v. Niemeyer, 207 Cal. 


424, 278 P 1043. 
7 Rankin v. Miller, 43 Iowa 11. 


8. Parish v. Camplin, 139 Ind. 1, 
37 NE 607;~Smith v. Turpin, 20 Oh. 
St. 478; Goshorn v. Purcell, 11 Oh. St. 
641; Poagev. Shaw, 20 Ohi Ciry Ct: 
448, 6 Oh. Cir. Dec. 5238. 


[a] Statutory authorization.—(1) 
A statute authorizing “correction of 
mistakes in conveyances of husband 
and wife “heretofore or hereafter to be 
executed,” and intended to ‘convey 
lands of the wife or her dower, is con- 
stitutional (Goshorn v. Purcell, 11 
Oh, St. 641), (2) and under it a deed 
made and executed by husband and 
wife, before the passage of the act, 
will be corrected to insert the name 
of the wife, holder of the legal title, 
omitted by mistake of the secrivener 
from the granting clause (Goshorn v. 
Purcell, supra). (3) So where in con- 
veying land belonging to the wife the 
husband’s name alone appeared in the 
granting clause, but the wife released 
all her interest “by way of dower or 
otherwise,’ and signed, attested, and 
acknowledged the instrument, the 
grantee, who believed the title to be 
in the husband and took possession, 
was entitled to a correction (Poag v. 
Shaw... 10 -Oh:"Ciz> Cty 448, .6) Ohy Girt 
Dec. 523), (4) and the same rule ap- 
plies where, under similar circum- 
stances, through failure to insert the 
wife’s name in the granting clause 
her interest as tenant in common was 
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quired in the deed by statute cannot be remedied.° 


[§ 84] b. Deeds of Trust.1° A deed of trust 
will be reformed by inserting the name of an omit- 
ted trustee so that the intent of the maker mani- 
fest on the face of it may be carried out.11 A mis- 
take as to the beneficiaries will also be rectified,” 
even to the extent of preventing former creditors 
embraced as beneficiaries by mistake from claiming 
to the prejudice of the wife and children.** 


[§ 85] 5. Parties to Leases. Leases of corpora- 
tions wherein their names are mistaken by them- 
selves may be reformed in chancery.1* So when a 
lease of real estate belonging to a bank is executed 
in the name of an agent thereof, and the rent is to 
be paid to the bank, equity will decree a reforma- 
tion of the lease and a specific performance against 
the bank.1® A lease may be reformed by inserting 
the name of the actual owner instead of another 
fraudulently inserted in its stead,!® and the fact that 
such lease is under seal does not change the rule.** 


[§ 86] 6. Parties to Mortgages. When a mort- 
gage itself supplies the means of correcting an omis- 
sion as to parties, it will be reformed.'® So equity 


not conveyed as intended (Smith v. 
Turpin, 20 Oh. St. 478). 
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tent to deceive and limit the rights 
and estate of the lessee. 


will correct the mistaken use of the name of one 
party where another was intended,'® or the unau- 


thorized use of an agent’s name instead of that of | 


the principal.?° A deed of trust executed by officers 
of a corporation in their own names for the corpo- 
ration instead of in the name of the corporation as 


intended, will be reformed.*? 


[§ 87] F. Matters of Description—1. In Gener- 
al. Since the effect of a false description in an in- 
strument, occasioned by mutual mistake, or mis- 
take on one side and fraud on the other, is not to 
express what the parties intended by the execution 
of the instrument, such misdeseription is generally 
reformable,?? provided the correction is made with- 
out prejudice to innocent grantees of the title.°* 

[§ 88] 2. In Particular Instruments—a. Contracts 
To Convey Land.?* Equity will reform contracts to 
convey land where by mutual mistake?° there is in- 
serted therein a wrong description,?® whether of lo- 
cation?’ or of quantity,?* and this is especially true 
where the description was a material inducement to 
the purchase.?? But where the contract shows that 
the parties intended to risk the contingency of quan- 
tity whatever it might be, equity will not, in the 


pal, took a mortgage in his own name, 


Zimmerman | the principal may declare his owner- 


9. Cannon v. Beatty, 19 R. I. 524, | ¥: Goodman Mortg., etc., Co., 191 NYS | ship of the security and reform as 
34 A 1111. : ; AGIOS. pb! we eee assignee for the 
17. Zimmerman v. Goodman| Penefit of creditors. Wait v. Axford, 
one pucgangy Where a statute reautved | yori, “Geen Gon 191 NYS gos | 68 Mich. 287, 29 NW 602, 
eonveyance of the wife’s land, the 18. U. S.—Parlin v. Stone, 48 Fed. 21. Denver Brick, etc., Co. v. Mc- 
omission of the name of the husband | 808. Allister, 6 Colo. 261; West v. Madi- 
as grantor cannot be remedied, al-| Ind.——Collins v. Cornwell, 131 Ind. | $02 County Agricultural Bd., 82 Ill. 
though the deed was signed and ac-| 20, 30 NE 796. 205. 
knowledged by both parties. Cannon Moe David Plaut SecuriticsiGomv: 22. Park vy. Blodgett, etc., Co., 64 


v. Beatty, 19 R. I. 524, 34 A 1111. 
Execution at variance with statu- 
tory requirements generally see supra | 987 
§ 74. 
10. Trust deed in nature of mort-/p 819 
gage see infra § 86. 
11. Brewton v. Smith, 28 Ga. 442; 633 
Burnside v. Wayman, 49 Mo. 356. fa] 


[a] Rule applied where blank was 
left in which cestui que trust was to 


Cooper, (A.) 258 SW 455. 
Oh.—Hitsman v. Donnel, 40 Oh. St. 


Or.—Smith v. Cram, 113 Or. 313, 230 
Tenn.—Sporrer v. Hifler, 1 Heisk. 


For instance when it shows on 
its face that the consideration moved 


Conn. 28, 29 A 133; Silliman v. Tay- 
lor, 35 Tex. Civ. A. 490, 80 SW 651; 
and cases passim infra §§ 88—99. 

23. Fallon v. Paris, 14 Montg. Co. 
(Pa.) 56. 

Reformation as to bona fide pur- 
chasers see infra §§ 133, 134. 

24. Reformation as to matters of 


description in other contracts see in- 
fra § 99. 


[§§ 83-88 


insert the name of a suitable trustee, 
but omitted to do so. Burnside v. 
Wayman, 49 Mo. 356. 


12. Minot v. Tilton, 64 N. H. 371, 
aoe 682; Sydnor v. Palmer, 29 Wis. 

[a] Mistakes in names will be cor- 
rected. Sydnor v. Palmer, 29 Wis. 
226. 

{[b] Mistake as to legal effect of 


declaration.—A declaration of trust 
in favor of the settlor’s “widow, if 
any,’ may be reformed so as to apply 
only to his wife living at the time the 
trust was created where such was his 
intention. Minot v. Tilton, 64 N. H. 
371, 10 A 682. 

13. McCann v. Letcher, 8 B. Mon. 
(Ky.) 320. 

14. Anonymous, 
print 17. 

15. Douglass v. 
Bank, 19 Ala. 659. 

[a] Tease by assistant commis- 
sioner, authorized by law to sell or 
lease real estate of the bank, is thus 


Cary 31, 21 Re- 


Mobile Branch 


reformable. Douglass v. Mobile 
Branch Bank, 19 Ala. 659. 
16. Zimmerman Goodman 


WE 
Mortg., ete., Co., 191 NYS 698. 


[a] Rule applied.—Where proper- 
ty is owned by a corporation, and the 
controlling stockholders thereof 
fraudulently rent it as property of 
one of them individually with the in- 


from a certain person, but his name 
as mortgagee is omitted, equity will 
reform by supplying the omission. 
Parlin v. Stone, 48 Fed. 808; Collins 
v. Cornwell, 131 Ind. 20, 30 NE 796; 
David Plaut Securities Co. v. Cooper, 
(Mo. A.) 258 SW 455. 


[b] Trust deed in nature of mort- 
gage.—Where a note is executed to 
one person, and a deed of trust secur- 
ing it to another is executed, the lat- 
ter may be corrected in equity on a 
bill to reform. Sporrer v. Eifler, 1 
Heisk. (Tenn.) 633. 


19. Miller v. Davis, 10 Kan. 541; 
Exchange Bank v. Russell, 50 Mo. 531; 
Fordham v. Hall, 20 B. C. 562. 


[a] For example: (1) The making 
of a’debt secured by a deed of trust 
due the trustee instead of the bene- 
ficiary. Exchange Bank v. Russell, 
50 Mo. 581. (2) The naming of the 
wife as mortgagor instead of her hus- 
band where the latter, owning prop- 
erty which the parties thought be- 
longed to the wife, borrowed money 
upon it. Fordham v. Hall, 20 B. C. 
562. (3) The putting in of the name 
of the grantee where the name of the 
grantor should be, and vice versa, the 
names being used correctly in other 
parts of the instrument. Miller v. 
Davis, 10 Kan. 541. 


20. Wait v. Axford, 63 Mich. 227, 
NW 692. 

[a] Rule applied.—Where an 
agent, selling property of his princi- 
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25. Mutual mistake generally see 
supra § 59 et seq. 

26. See cases infra notes 27, 28. 
ae Ala.—Bass v. Gilliland, 5 Ala. 


Ga.—Trout v. Goodman, 7 Ga. 383. 


Ill— Krabbenhoft v. Gossau, 337 Ill. 
396, 169 NE 258. 


Mich.—Lane vy. Neifert, 240 Mich. 
475, 215 NW 3802. 


Minn.—Olson y. Erickson, 42 Mini 
440, 44 NW 317. 


Miss.—Mosby v. Wall, 23 Miss. 81, 
55 AmD 71. 


Sask.—Campbell v. MacKinnon, 2 
Sask. L. 345; Ellerman vy. Carruthers, 
1 Sask. L. 157. 


28. Fla.—Jackson v. Magbee, 
Fla. 622. 


ae kerma cera v. Walters, 80 NW 


Mich.—Lane v. Neifert, 240 Mich. 
475, 215 NW 302. 

N. Y.—Webb v. Morrison, 92 Hun 
6.0.55 32 UN MiS 449s (afi albuve Now Me alo 
mem, 53 NE 1133 mem]. 

Tex.—Goff v. Jones, 70 Tex. 572, 8 
SW 525, 8 AmMSR 619. 

[a] Title bond is within the rule. 
Goff v. Jones, 70 Tex. 572, 8 SW 525 
8 AmSR 619. 

29. Goff v.’Jones, 
SW 525, 8 AmSR 619. 
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§§ 88-89] 


absence of fraud, interfere.*° 


Reformation may be 
had to insert a more particular description of the 
property,*? or a reservation of certain property in- 
cluded in the contract by mistake.®? 


[§ 89] b. Deeds—(1) In General. 


REFORMATION OF INSTRUMENTS 


[53 C.J.] 959 


larly where the grantee has gone into possession** 
or the mistake is apparent on the face of the deed.*® 
The rule has been applied where the deseription 


includes land not intended to be conveyed,*® as, for 


Generally a 


misdescription in a deed may be corrected,®* particu- 


30. Chilton v. Head, 193 Ky. 768, 
237 SW 422. 


fa] For example, where although 
a Supposed quantity by estimation is 
mentioned or referred to, such refer- 
ence is only for the purpose of de- 
scription and was made in such cir- 
cumstances as to show that the par- 
ties intended to risk the quantity, 
whatever it might be, or however 
much it might exceed or fall short of 
that mentioned in the contract. Chil- 
ton v. Head, 193 Ky. 768, 237 SW 422. 


31. House v. McMullen, 9 Cal. A. 
664, 100 P 344, 


32. Heltzel v. Baird, 90 Or. 156, 175 
= Bbis 
33. U. S.—Hill v. Kuhlman, 87 Fed. 


498, 31 CCA 87. 


Ala.—Peacock v. Bethea, 151 Ala. 
141, 43 S 864; Fields v. Clayton, 117 
Ala. 538, 23 S 530, 67 AmSR_ 189; 
Houston v. Faul, 86 Ala. 232, 5 S 433. 


Ark.—Soderman v. Bell, 102 Ark. 
83, 143 SW 595; Knight v. Glasscock, 
51 Ark. 390, 11 SW 580. 


Cal.—Wagenblast v. Washburn, 12 
Cal. 208. 


Conn.—Corticelli Silk Co. v. Slos- 
berg, 101 Conn. 44, 124 A 818. 


Ga.—Gibson y. Alford, 161 Ga. 672, 
132 SE 442. 


Ill.— Stowell v. Prentiss, 323 IIl. 
309, 154 NE 120, 50 ALR 584; Hen- 
derson v. McKernan, 151 Ill. 2738, 37 
NE 867; Mills v. Lockwood, 42 Ill. 
111; Worden v. Williams, 24 Ill. 67. 


Ind.—McCasland v. AStna L. Ins. 
Co., 108 Ind. 130, 9 NE 119; Robbins 
v. Magee, 76 Ind. 381; Figart v. Hal- 
derman, 75 Ind. 564. 


Iowa.—Flynn v. Finch, 137 Iowa 
378, 114 NW 1058; Deford v. Mercer, 
24 Iowa 118, 92 AmD 460. 


Kan.—Critchfield v. Kline, 39 Kan. 
Tip, LS ae OOSs 


Ky.—Boone v. Robinson, 151 Ky 
71:5, °152. SW 753, AnnCas1915A 359; 
Savage v. Yellman, 12 Ky. Op. 157. 


La.—Broussard v. Broussard, 164 
La. 913, 114 S 834; Lattimer v. Gulf 
Refining Co., 146 La. 249, 838 S 543; 
Coleman v. Thibodaux, 119 La. 474, 
44 § 269; Penn v. Rodriguez, 115 La. 
174,°38 |S 955; Ducre v.) Milner, 11 
La. A. 87, 120 s 253 [decree reinstated 
122 S 156, and reh den 11 La. A. 180, 
123 S 190 (aff 169 La. 819, 126 S 72)]; 


‘Crais v. Castaing, 6 La. A. 144; Neal 
v. Cunningham, 1 La. A. 640. 
Me.—Andrews v. Andrews, 81 Me. 


38 Ta Laer GG: 

Mass.—Wilcox v. Lucas, 121 Mass. 
mls 

Mich.—Stapleton v. 
Mich. 346, 109 NW 665. 

Miss.—McAllister v. Richardson, 
103 Miss. 418, 60 S 570; Jones v. 
Levy, 92 Miss. 551, 46S 825; Leonard 
vy. Austin, 3 Miss. "888. 

Mo.—Bartlett v. White, 272 SW 944; 
Crawley v. Crafton, 193 Mo. 421, 91 
Sw 1027. 

Nebr.—Gwyer _ v. 
Nebr. 573, 50 NW 681. 

N. H.—tTilton v. Tilton, 9 N. H. 385. 

N. J.—Vanderbeck v. Perry, 28 N. J. 
Eq. 267. 

N. Y.—Kiernan v. Schreib, 165 NYS 
638 [aff 166 App. Div. 908, 150 NYS 
1092 (aff 221 N. Y. 554 mem, 116 NE 
1054 mem)]. 


Schaffer, 146 


Spaulding, 33 


BN C.—Pugh v. Brittain, 


Oh.—-Toledo v. Schultens, 11 Oh. 
Cir. Ct. 528, 5 Oh. Cir. Dec. 269. 


Or.—Ramsey v. Loomis, 6 Or. 


Pa. Haines v. Stare, 249 Pa. 494, 
95 ‘A-8'1% 


S. C.—Cooper v. McLaughlin, 114 S. 
CG 332, 103 SE 5238. 


Tex.—Laufer v. Moppins, 
Civ. A. 472, 99 SW 109. 


Vt.—Abbott v. Flint, 78 Vt. 274, 62 


44 Tex. 


A 721 


Va.—Long v. Israel, 
Va.) 556. 


Wash.—Elwood v. Stewart, 5 Wash. 
736, 32 PB 735, 1000. 


Wis.—Dane v. Derber, 28 Wis. 216- 


Ont.—Shepphard v..Shepphard, 12 
OntWR 186. 


_ “Where the thing intended to be 
sold and actually sold has not been 
described correctly, the error may be 
corrected.” Lattimer v. Gulf Refin- 
ing Co., 146 La. 249, 88 S 543, 545. 


[a] Quitclaim deed.—If the gran- 
tor has received a consideration, a 
misdescription in a conveyance will 
be corrected, although the deed is but 
a quitclaim and has no covenants. 


9 Leigh (36 


Deford v. Mercer, 24 Iowa 118, 92 
AmD 460. 
[b] 'Trustee’s deed under deed of 


trust.—It is competent for a court of 
equity to reform a conveyance by a 
trustee under a trust deed, so as to 
make it conform to the trust deed 
and the advertisement of sale there- 


under. Jones v. Levy, 92 Miss. 551, 
46 S 825. 
34. Hataway v. Cornley, 198 Ala. 


39, 73 S 382; Broadwell v. Phillips, 


30 Oh. St. 255. 


35. Ala.—Greene v. Dickson, 
Ala. 346, 24 S 422, 72 AmSR 920. 


Cal.—Wagenblast v. Washburn, 12 
Cal. 208. 


Ill.— Stowell v. Prentiss, 
309, 154 NE 120. 


Miss.——Cummings v. Steele, 54 Miss. 
647. 


Mo.—Hutsell v. Crewse, 138 Mo. 1, 
39 SW 449. 


N. Y.—Kiernan v. Schreib, 165 NYS 
638 [aff 166 App. Div. 908, 150 NYS 
1092 (aff 221 N. Y. 554-mem, 116 NE 
1054 mem)]. 


[a] Conveyance omitting county 
and state in which the lands to be 
conveyed are situated may be reform- 
ed. Greene v. Dickson, 119 Ala. 346, 
24 S 422, 72 AmSR 920. 


{[b] Conformity to sketch therein. 
—Where a recorded deed contained an 
erroneous description, but a correct 
sketch of the property under which 
the grantee assumed possession, the 
description will be reformed to con- 
form to.the_ sketch. Kiernan v. 
Schreib, 165 NYS 638 [aff 166 App. 
Div. 908 mem, 150 NYS 1092 mem (aff 
i Lee ING eds 554 mem, 116 NE 1054 
mem) J. 


36,500, S-—Yates .v. Little, 230 =k. 
Cas. No. 18,128, 6 McLean 506. 


Ala.—Gallilee Baptist Church v. 
Pallilla, 219 Ala. 683, 123 S 210; Crane 
v. Blackburn, 187 Ala. 298, 65 S 812; 
Blackburn y. Perkins, 138 Ala. 305, 35 
S 250; Miller v. Morris, 123 Ala. 164, 


27S 401. 


119 


323 Ill. 


LmiNee Cs 


367. 


example, a strip of adjoining land®* or a separate 


. Ark.—Stinson v. Ray, 79 Ark. 592, 
96 SW 141. 


Cal.—Los Angeles, ete., R. Co 
New Liverpool Salt Co., 150 Cal. 
$7 BP 1029; 


Conn.—Corticelli Silk Co. v. Slos- 
berg, 101 Conn. 44, 124 A 818. 


Ga.—Gibson v. Alford, 161 Ga. 672, 
132 SE 442. 


Iowa.—Pierce_ v. 
Iowa 477, 98 NW 306. 


Ky.—Dean v. Hall, 105 SW 98, 31 
KyL 1306; Noel v. Gill, 84 Ky. 241, 
1 SW 428, 8 KyL 229; King v. Sharp, 
13 Ky. Op. 640. 

Me.—Andrews v. Andrews, 81 Me. 
337, 17 A 166. 


Mich.—Stapleton v. 
Mich. 346, 109 NW 665. 

Mo.—Fischer v. Dent, 259 Mo. 86, 
167 SW 977. 


“oy 


Houghton, 122 


Schaffer, 146 


N. Y.—Johnson v. Taber, LOWN-T %. 
319: 
N. C.—Pugh v. Brittain, 17 N. C. 


34. 


Pa.—Haines v. Stare, 249 Pa. 494, 95 
A 81. 


Tex._-Durham v. Luce, (Civ. A.) 
140 SW 850. 

Va.—Long v. Israel, 9 Leigh (36 
Va.) 556. 


Wis.—Fuchs v. Treat, 41 Wis. 404. 


[a] Reservation may be added to 
description of land conveyed where it 
was erroneously omitted from the 
deed. Los Angeles, ete., R. Co. v. 
Rew avernpe} Salt Co., 150 Cal. 21, 87 
12 5 


37. U. S.—yYates v. Little, 
Cas. No. 18,128, 6 McLean 508. 


Ark.—Stinson v. Ray, 79 Ark. 592, 
96 SW 141. 


Cal.—Home, etc., Co. v. Freitas, 153 
Cal. 680, 96 P 308. 


Conn.—Corticelli Silk Co. v. Slos- 
berg, 101 Conn. 44, 124 A 818. 


Ga.—Gibson vy. Alford; 161 Ga. 672, 
132 SE 442. 


Ky.—Cotton v. Ward, 3 T. B. Mon. 
304; Savage v. Yellman, 4 KyL 991, 
12 Ky.) Opes. 


Mich.—Stapleton v. Schaffer, 146 
Mich. 346, 109 NW 665; West v. Ma- 
haney, 86 Mich. 121, 48 NW 709. 


Mo.—Fischer v. Dent, 259 Mo. 86, 
167 SW 977. 


N. Y.—Johnson v. Taber, 10 N. Y. 
319. 


A ia C.—Pugh Vv. Brittain, 4 Nee. 


Va.—Keyton v. Brawford, 5 Leigh 
(32 Va.) 39. 


Wis.—Fuchs v. Treat, 41 Wis. 404. 


{a] Buildings included by mis- 
take.— Where a deed was made which 
by mistake included a strip of ground 
covered by part of a building intend- 
ed to be retained by the grantor, the 
deed may be reformed. Yates v. Lit- 
tle, 30 F. Cas. No. 18,128, 6 McLean 


30 F. 


508; Corticelli Silk Co. v. Slosberg, 
101 Conn. 44, 124 A 818; Savage v. 
Yellman, 12 Ky. Op. 157; Fischer v. 


Dent, 259 Mo. 86,167 SW 977; 
v. Treat, 41 Wis. 404. 


{[b] Land of adjoining proprietor. 
—Where the boundaries in a deed in- 
clude land of an adjoining proprietor, 
and the grantee takes possession and 
occupies such land as the grantor be- 
fore him occupied, the mistake in de- 


Fuchs 
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tract,?® where the description fails to include land 
intended to be conveyed,*®® where it fails to identify 
the land intended to be conveyed,*® as where the de- 
seription is indefinite and unecertain*! or incom- 
plete,#”? or applies to the land a description that does 
not describe it, but describes an entirely different 
tract,*® as where there is a mistake in direction,** 
or the wrong lot,*® section,*® township, 


number is given in the description. 
may be had where the description 


scription may be corrected. Keyton 
v. Brawford, 5 Leigh (32 Va.) 39. 


38. Ark.—Glover v. Bullard, 170 
Ark. 58, 278 SW 645. 

Ga. 169 Ga, 852, 
151 SE 807. 


Iowa.—Herring v. Peaslee, 92 Iowa 
391, 60 NW 650. 


Me.—Andrews v. Andrews, 
337, 17 A 166. 


Tex.—Elder v. Galveston First Nat. 
Bank, 91 Tex. 423, 44 SW 62. 


39. an 
*653, 112 S 235; Hataway v. Carnley, 
TOS e Ala soy slo) S Bol oo LClt Cyc iis 
ee sae v. Perkins, 138 Ala. 305, 35 


Ark.—Stephenson 
SW 572. 


Cal.—Holson vy. Butler, 
COP21S8 se. 55. 


Conn.—Butler v. Barnes, 60 Conn. 
170). 215A 419; 12eLRA 2735 Cake, v. 
Peet, 49 Conn. 501; Bunnell v. Read, 
21 Conn. 586. 


Ga.—Barnes v. Peterson, 
264, 71 SE 163. 

Ky.—Gregory v. Copeland, 107 SW 
768, 32 KyL 1153; Noel v. Gill, 84 Ky. 
241, 1 SW 428, 8 KyL 229. 


Mich.—Zomerhuis y. Blankvoort, 
235 Mich. 376, 209 NW 56; Probett v. 
Walters, 70 Mich. 437, 38 NW 320. 


yok H.—tTilton v. Tilton,,9 N. H. 
5. 

Oh.—Kevern v. Kevern, 11 Oh. A. 
391; Toledo v. Schulters, 11 Oh. Cir. 
Ct.,528, 6 Oh. Cir, Dec 269. 


Or.—Ramsey v. Loomis, 6 Or. 367. 


S. C.—Cooper v. McLaughlin, 114 
S. C. 332, 103 SH 523. 


Tex.—Schroeder v. Rosenbaum, 
(Civ. A.) 21 SW (2d) 694; Henen- 
berg v. Winn, (Civ. A.) 1 SW (2d) 
432; Darden v. Vanlandingham, (Civ. 
A.) 189 SW 297; Durham v. Luce, 
(Civ. A.) 140 SW 850. 


81 Me. 


v. Garner, 105 


63 Cal. A. 


136 Ga. 


Vt.—Abbott v. Flint, 78 Vt. 274, 
62 A 721. 

Va.—Long v. Israel, 9 Leigh (36 
Va.) 556. 

Wis.—Cordes v. Coates, 78 Wis. 
641, 47 NW 949. 

{a] For example: (1) Where the 


parties intended to describe several 
tracts but omitted one or more. Hall 
v. Hubbard, 215 Ala. 653, 112 S 2385; 
Cake v. Peet, 49 Conn. 501; Gregory 
v. Copeland, 107 SW 768, 
ioe eb lton =Vane alton: i ‘. 
Toledo v. Schulters, 11 Oh. Cir. Ct 
528, 0 Oh. Cir. Dec, 269s = Ramsey. v. 
Loomis, Oe BOSee Darden v. Van- 
Jandingham, (Tex. Civ. A.) 189 SW 
297; Abbott v. Flint, 78 Vt. 274, 62 
A 721. (2) Where the tract was lo- 
cated in two adjoining sections, but 
the deed described only that part 
that was in one section. Stephen- 
son v. Garner, (Ark.) 105 SW 572. 
(3) Where the description would not 
convey the whole of a house situat- 
ed upon the premises. Kevern v. 
Kevern, 11 Oh. A. 391. 


[b] Rule applied where grantees 
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“7 or range*® 


So reformation 
is ambiguous, *® 


were placed in possession of land 
contracted for. Schroeder v. Rosen- 
baum; (Tex: Civ. A.) 21 SW (2d) 694; 
Henenberg v. Winn, (Tex. Civ. A.) 
1 SW (2d) 432. 

40. Ala.—Parker v. Parker, 88 Ala. 
362, 6 S 740, 16 AmSR 52. 

Ill.— Mills v. Lockwood, 42 Ill. 111. 

Ind.—Merchants’, etc., Bldg. Assoc. 
v. Scanlan, 144 Ind. 11, 42 NE 1008. 

La. —Waller Vv. Geta 5 Leda 1 61oly 
92 S 328. 

Miss.——Moore v. Crump, 
612, 387 S 109. 

Mo.—Hutsell v. Crewse, 138 Mo. 1, 
39 SW 449. 

Nebr.—Cox v. Ellsworth, 18 Nebr. 
664, 26 NW 460, 53 AmR 827. 


Tex.—Lilley v. Equitable Secur- 
ities Co., (Civ. A.) 49 SW 1082. 

Wash.—Elwood Vv: Stewart, 5 
Washo iioGasaeke wao,7 1000. 


84 Miss. 


41. Nolen v. Henry, 190 Ala. 540, 
67 S 500, AnnCas1917B 792; Mer- 
chants’, ete., Bldg. Assoc. v. Scan- 
lan, 144 Ind. 11, 42 NE 1008; Hut- 


sell v. Crewse, 138 Mo. 1, 39 SW 449. 


[a] Omission of township and 
range numbers may be corrected. 
Hutsell v. Crewse, 138 Mo. 1, 39 SW 
449. 


42. Potts-Turnbull Adv. Co. v. 
Gatchell, (Mo.) 257 SW 134. 
[a] For example where the prop- 


erty described as in “Gates and Ken- 
dall’s addition” instead of “Gates and 


Kendall’s First Addition.” Potts- 
Turnbull Adv. Co. v. Gatchell, (Mo.) 
257 SW 134. 

43. Comstock v..Coon, 135 Ind. 


640, 35 NE 909; 
44-48, 


44. Ala.—Traylor 
Ala. 284, 87 S 521. 


Cal.—Union Ice Co. v. Doyle, 6 Cal. 
A. 284, 92° P! 112. 


La.—Waller v. Colvin, 151 La. 765, 


and cases infra notes 


v. Clayton, 205 


92 S 328; Frantom v. Nelson, 142 
aw 8b0, TUS T67. 
Miss.—Moore v. Crump, 84 Miss. 


612, 37 S 109. 


Tex.—Lilley v. Equitable Secur- 
ities Co., (Civ. A.) 43 SW 1082. 


[a] For example, where the con- 
veyance is of the SE 4% of the SE 
y% of a certain section instead of 
the SE % of the NE 4% of that sec- 
tion as intended. :Traylor v. Clay- 
ton, 205 Ala. 284, 87 S 521. 


45. Adams v. Smith, 6 La. A. 187; 
Burr v. Hutchinson, 61 Me. 514; 
Gwyer v. Spaulding, 33 Nebr. 573, 50 
NW 681; Radnor Bldg., etc., Assoc. 
v. Scott, 277 Pa. 56, 120 A 804. 

46. Tillis v. Smith, 108 Ala. 264, 
19 S 3874; Frantom v. Nelson, 142 
La. 850, 77 S 767; Levy v. Ward, 33 
La. Ann. 1033. 

47. Cox v. Ellsworth, 18 Nebr. 
26 NW 460, 53 AmR 827. 

48. 


49. Davis v. Benedict, 
657, 81 NW 576. 


664, 


Mills v. Lockwood, 42 Tl. 111. 
122 Mich. 


[§ 89 


where the parties believed that the description cor- 
responded with the actual boundaries of the land in- 
tended to be conveyed, when in fact it did not,°° 
where no deseription appears in the deed,°? or, aft- 
er payment of proper damages, to eliminate from a 
warranty deed land not owned by the grantor.°? 


Land not owned by grantor. 
held that where a deed by mistake describes the 
wrong land, it cannot be reformed so as to describe a 
survey which the grantor did not own,°* a similar 


While it has been 


[a] For example where the land 
is described as the “NW 4 and SE 
¥% of the SW %” of a certain sec- 
tion when the parties intended the 
NW % of the SW % and the SE 
% of the SW % of that section. 
Davis v. Benedict, 122 Mich. 657, 81 
NW 576. 


50. Conn.—Peck v. Lee, 110 Conn. 
374, 148 A 133; Sherwood v. Whiting, 
54 Conn. 330, 8 A 80, 1 AmSR 116. 


Pee praise mdi v:, Collier, 79" ind= 
"hs 


Kan.—Critchfield v. Kline, 
T2N SAS AE SO Se 


Mass.—Holbrook v. Schofield, 211 
Mass. 234, 98 NE 97. 


Mich.—Zomerhuis _ v. 
235 Mich. 376, 209 NW 56. 


BASE H.—Smith v. Greeley, 14 N. H. 


N. Y.—Bush v. Hicks, 60 N. Y. 
298 [aff 2 Thomps. & C. 356]; John- 
son v. Taber, 10 N. Y. 319; Penfield 
v. New Rochelle, 18 App. Div. 83, 45 
NYS 460 [aff 160 N. Y. 697 mem, 55 
NE 1098 mem]; Brennan vy. Thomp- 
son,. 46 Misc. 317, 94 NYS 684; Myer 
v. Idlewood Assoc., 146 NYS 469. 


39° Kan. 


Blankvoort, 


Va.—Blessing v. Beatty, 1 Rob. 
(40 Va.) 287. 
Wis.—Cordes v. Coates, 78 Wis. 


641, 47 NW 949; James v. Cutler, 54 
Wis. 172, 10 NW 147. 


[a] Illustration.—Where on one 
side a strip is included, and on the 
other side a strip is omitted, equity 
will reform. Critchfield v. Kline, 39 


Kanu ci2ii 18 §Po sos: S Brennan sve 
Thompson, 46 Misc. 817, 94 NYS 684; 
copes v. Beatty, 1 Rob. (40 Va.) 

51. Oatman v. Niemeyer, 207 Cal. 
424, 278 P 1043. 

52. Martin v. Jones, 286 Mo. 574, 
228 SW 1051. 

53. Brickey v. Linnertz, 241 Ill. 


187, 89 NE 342, 347. 


“The question presented is one of 
some novelty, and we do not find any 
authority cited in the briefs which 
sheds much light on it. Under the 
circumstances shown by the proof, 
specific performance of the contract 
to convey survey 342 could not have 
been enforced, for Brickey did not 
intend to convey it, and Drury had 
not bargained for it. The deed could 
not have been reformed so as to de- 
scribe survey 662, for Brickey did 
not own it. The only remedy afford- 
ed that might have been availed of 
was rescission; but that remedy, to 
have been effectual, Should have been 
resorted to in apt time between the 
parties to the conveyance, The re- 
lief sought by the bill in this case 
is not analogous to rescission, but 
is more in the nature of the specific 
performance of the contract of 
Brickey’s grantees to take a tract 
of land, which Brickey did not own, 
in lieu of a tract which he did own 
and convey. It is not inaptly char- 
acterized by counsel for defendant 
in error to be a suit to enforce a mis- 
take.” Brickey v. Linnertz, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 89-91] 


deed containing covenants of warranty and of quiet 
enjoyment was reformed at the suit of the grantee 
who also sought to recover damages for breach of 
the covenants®* even against a remote grantor who 
had conveyed the premises to the immediate grantor 
with the same covenants.®°® 


[§ 90] (2) Quantity of Property®*—(a) In Gen- 
eral. Where quantity forms an essential ingredient 
of the contract, and the parties contracted for the 
land as containing a certain quantity, and not as 
supposed to contain it or thereabouts, equity will 
relieve -if it develops that there was less or more 
land,®* and whether a sale was made in gross or by 
the acre, relief will be granted if the parties were 
under a palpable mistake as to the quantity men- 
tioned.°* Where realty is sold as of a certain width, 
the conveyance containing no reference to existing 
monuments, and the seller owns adjoining property, 
he cannot, upon discovery that the lot sold is actual- 
ly not as wide as described, reform the deed so as to 
limit it to the smaller quantity.°® So where land is 
sold as a known, visible tract, without regard to its 
acreage, a misdeseription may be corrected by sub- 
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stituting the correct number of acres for the incor- 
rect number,*®® but this cannot be done where the 
purchase price was arrived at by miscalculation of 
the number of acres at a specified price per acre;°? 
and there is no justification for reforming the deed 
by including in it additional property.°” 
Description by metes and bounds. Where land is 
sold by metes and bounds, a mistake as to the num- 
ber of acres will.not be corrected in the absence of 
fraud;°* but a deseription by metes and bounds 
does not preclude a court of equity from reforming 
the deed so as to express the true intent of the par- 
LIES.» ; 
[§ 91] (b) Approximation of Quantity. Where 
land is deseribed as containing a specified number of 
acres “more or less,” or “about” a certain number, 
or a specified number “by estimation,” such words 
are intended to cover a reasonable excess or defi- 
cit,°> and a slight variation does not afford grounds 
for relief;°° but if the difference between the real 
and the represented quantity be very great, equity 
will correct.°* Expressions of this nature cannot, 
however, be used to warrant the inclusion of some- 


54. Butler v. Barnes, 60 Conn. 170, 
21 A 419, 422,12 LRA 273. Compare 
Hinglish v.-Huckaba; 219° Ala. “526, 
192 S 841 infra § 95 text and note 6. 


“If it be suggested that, inasmuch 
as the defendant does not own the 
strip of land in question, a complaint 
for the reformation of the deed and 
a specific performance of the reform- 
ed contract would not lie, and there- 
fore the court will refuse to reform 
the deed, we reply that for that very 
reason—because he cannot obtain a 
specific performance—the plaintiff is 
entitled to the relief he is seeking. 
There is no other way to compel 
the defendant to pay for what, not 
owning, he sold. An action of cove- 
nant’*broken will not lie, because, un- 
reformed, the deed does not cover the 
land. If it cannot be corrected so 
as to include the land sold, then the 
grantee is remediless, and the pro- 
tection expected from the covenant 
of warranty breaks down just where 


it is needed.” Butler v. Barnes, 
supra. 
[a] Reformation to permit action 


for breach of warranty.—Where the 
vendor of a lot by mistake staked 
it out so as to include land of an ad- 
joining owner, and later conveys by 
a deed which describes the lot as 
bounded by the land of the adjoin- 
ing owner, which both parties be- 
lieve to describe the staked lot, the 
deed will be reformed to conform 
to the lot as pointed out in order 
to enable the vendee to maintain 
an action for the breach of the cove- 
nants of warranty. Butler v. Barnes, 
60 Conn. 170, 21 A 419, 12 LRA 273. 


55. Butler v. Barnes, 60 Conn. 170, 
21 A 419, 12 LRA 273. 


[a] For the reason that such covyv- 
enants run with the land. Butler 
v. Barnes, 60 Conn. 170, 21 A 419, 12 
LRA 273. See also Covenants § 64. 


56. Recovery or allowance for ex- 
cess or deficiency see Vendor and 
Purchaser [39 Cyc 1322]. 


57. Pharr v. Russell, 42 N. C. 222; 
Seureau v. Frazer, (Tex. Civ. A.) 189 
SW 1003; Yarzombeck v. Grier, (Tex. 
Civ. A.) 32 SW 236. 


[a] Rule applied where the ob- 
ligor was not bound to convey his 
“tract of land,’ containing so many 
acres, but the one was to convey 
two hundred acres of land, where- 
on he lived, and the other, two hun- 


dred and fifty acres, whereon he liv- 


ed, indicating that the conveyances 
were to be of the respective quan- 
tities, the vendee not being satis- 
fied with less, nor the vendor bound 
to convey more. Pharr v. Russell, 
42 N. C. 222. 


58. Chilton v. Head, 193 Ky. 768, 
237 SW 422, 423; Grundy v. Grundy, 
12 B. Mon. (Ky.) 269. 

“The right to invoke it is not af- 
fected by the question as to wheth- 
er the sale was by the acre or in 
gross, for if in gross and the dis- 
parity. is so great as was probably 
not within the contemplation of the 
parties, the complainant is entitled 
to relief upon the same basis of 
computation as if the sale had been 
by the acre.” Chilton v. Head, supra. 


[a] Relievable discrepancy arbi- 
trarily fixed at ten per cent or more 
of the supposed acreage has, in Ken- 
tucky, “become thoroughly imbedded 
into the jurisprudence of the state.” 
Chilton v. Head, 193 Ky. 768, 237 SW 
422, 423. 

59. Rothschild v. Bell, 10 Oh. Dec. 
(Reprint) 176, 19 CincLBul 137. 


{a] Rule applied where the real- 
ty was sold as being forty-five feet 
wide and was actually only forty- 
four and one half feet in width. 
Rothschild v. Bell, 10 Oh. Dec. (Re- 
print) 176, 19 CincLBul 137. 


60. Hataway v. Carnley, 
39, 73, S382. 

[a] Rule applied to make a deed 
correctly describing land conveyed 
as ‘nine acres, more or less,’’ where 
it actually consisted of sixteen or 


198 Ala. 


seventeen acres. Hataway v. Carn- 
ley, 198 Ala. 39, 73 S 382. 
61. Clippard v. Kneibert, 206 Mo. 


A. 144, 226 SW 584. 

{a] Yhus, where it clearly ap- 
pears that the vendor was selling 
his farm for a certain flat price, the 
court cannot reform the deed to cor- 
rect the number of acres by reason 
of a shortage in acreage, although 
the vendor arrived at the flat figure 
by miscalculation of the number of 


acres at a specified price per acre. 
Clippard v. Kneibert, (Mo. A.) 226 
SW 584. 

62. Nelson v. Bridgeman, 152 La. 


190, 92 S 855. 
63. Dalton v. Rust, 22 Tex. 133. 
64. Home, etc., Co. v. Frietas, 153 
Cal. 680, 96 P 308. 


65. Thomas v. Perry, 23 F. Cas. 


Nor 18'908h ety Cam Cals oe Coxe 
Hall, 54 Mont. 154, 164, 168 P 519. 


“The expression, ‘So many acres 
more or less,’ is designed to cover 
small excesses or deficiencies in the 
acreage of a particular tract sold 
as such.” (Cox ve Hall} supra: 


66. Weart v. Rose, 16 N. J.’ Ea. 
290; Frost v. Reagon, 32 Okl. 849, 
124 P 13. 


[a] Reasonable deficits —(1) <A 
deficiency of six acres in a deed de- 
scribing a farm by metes and bounds, 
and as containing “about one hun- 
dred and fifteen acres” is not enough 
to warrant reformation. Weart v. 
Rose, 16 N. J. Eq. 290. (2) The gran- 
tor of that portion of a lot south of 
the center of a brick wall onthe 
south iine of the lot, ‘said strip 
of land being 6% inches in width, 
more or less,’ on discovering that 
the strip south of the center of the 
brick wall is about one foot wide, 
is not entitled to have his deed re- 
formed to convey only six and one 
half. inches. Frost v. Reagon, 32 
Okl. 849, 124 P 13. : 


67. U. S.—Simmons Creek Coal 
Cou Ven Doran) 14270. Sa 41, eS CU 
239, 35 L. ed. 1063; Thomas vy. Perry, 
23 FE. Cas. No. 13,908, Pet. C. ©, 49. 


Ark.—Clark v. Roots, 50 Ark. 179, 
6 SW 728, 8 SW 569. 


Iowa.—Hasleton v. Dickinson, 51 
Iowa 244, 1 NW 550. 
Ron ones v. Kitchen, 12 Ky. Op. 


N. J.—Weart v. Rose, 16 N. J. Eq, 
290, 297. 


“Where the difference between the 
actual and the estimated quantity of 
acres of land sold in the gross, is 
so great as to warrant the conclu- 
sion that the parties would not have 
contracted had the truth been known, 
in such case the party injured is en- 


titled to relief in equity on the 
ground of gross mistake.” Weart 
v. Rose, supra. 


[a] Unreasonable excess.—(1) A 
deed to land described as “contain- 
ing one hundred acres, more or less,” 
but in fact embracing two hundred 
and forty-one acres, should be re- 
formed. Counts v. Kitchen, 6 KyL 
216, 12 Ky. Op. 695: ~(2) "A deed of 
land for two hundred acres “by es- 
timation” may be corrected to in- 
clude three hundred and fifty-seven 
acres, where the deed itself furnishes 
the means of correction. Simmons 


962 [53 C.J.] 


thing which it never was the intention of the par- 


ties to inelude.®® 


[§ 92] (3) Estate or Interest Created. Subject 
to a sufficient showing of mutual mistake,°® or of mis- 
take on one side and fraud or inequitable conduct 
on the other,’® the failure through mistake to insert 
certain technical words of inheritance where an es- 
tate in fee simple is intended to be conveyed may 
So if the estate or interest intended 
to be conveyed is enlarged,*? ecurtailed,** or vests in a 
different manner from what the parties thereto in- 
tended that it should vest,’7# such misdeseriptions will 
be corrected. The mistaken description’® or omis- 
sion™® of a reservation will be righted; and if a trust 
is not properly declared in a deed it may be cor- 


be remedied.*+ 


rected.** 


Creek Coal Co. v. Doran, 142 U. S. 
A17, 12 SCt 239, 35 L. ed. 1063. 


[b] Unreasonable deficits.—(1) A 
deficiency of fifteen acres in a deed 
of forty-five acres more or less war- 
rants reformation (Clark v. Roots, 
50 Ark, 179, 6 SW 728, 8 SW 569), 
(2) as does a deficiency of eleven and 
two-tenths acres in a conveyance of 
thirty acres more or less (Hasleton 


v. Dickinson, 51 Iowa 244, 1 NW 
550). 

68. Cox v. Hall, 54 Mont. 154, 168 
j=. byl 

[a] Thus, where a contract and 
deed included land not intended to 


be included, the fact that descrip- 
tion stated acreage as “more or less” 
did not prevent reformation. Cox v. 
Hall, 54 Mont. 154, 168-P 519. 


69. See supra § 59. 

70. See supra § 65. 

71. Chamberlain v. Thompson, 10 
Conn. 2438, 26 AmD 390; Visitors 
Cape Island M. E. Church v. Town, 
47 N. J. Eq. 400, 20 A 488; Trusdell 
v. Lehman, 47 N. J. Eq. 218, 20 A 
301 Springs! vy. Harven, 66 N.C. 
96; Rutledge v. Smith, 45 N. C. 283; 


Byrd v. O’Neal, 106 S. C. 346, 91 SE 
293; Sullivan v. Moore, 92 S. C. 305, 
jo ese 4972" Austin (vo. Hunter; 85 
S.C. 472, 67 SE 734; Brock v. O’Dell, 
44S. C. 22, 21 SE 976. 


72, Clayton v. Freet, 10 Oh. St. 
544; Hancock v. Dodd, (Tenn. Ch. 
A.) 36 SW 742; Fallen v. Weather- 
ford, «(Tex. Civ. .A.).158 SW 1174; 
Green Bay, etc., Canal Co. v. Hewitt, 
62 Wis. 316, 21 NW 216, 22 NW 588. 


[a] Thus a deed which, by mu- 
tual mistake of the parties, conveys 
the entire tract, while intended by 
the parties to convey only an un- 
divided half interest will be reform- 
ed to express the intention of the 
parties. Fallen v. Weatherford, 
(Tex. Civ. A.) 158 SW 1174. 


73. Felton v. Leigh, 48 Ark. 498, 
3 SW 638; Kirk v> Zell, 8 D. C. 116; 
Parish v. Camplin, 139 Ind. 1, 37 NE 
607; Barnes v. Barnes, 15 SW 1, 
12 KyL 708; Rousseau v. Lambert, 
7 SW 923, 10 KyL 23; Brown v. Mc- 
Conn, 6 KyL 32. 


‘[a] Failure to convey dower in- 
terest.—The deed of a widow, as ad- 
ministratrix, which fAiled to convey 
her dower interest, is subject to 
reformation. Blackburn v. Black- 
burn, 170 Ark. 823, 281 SW 391. 


74. U. S.—Brown v. Cranberry 
Iron, etc., Co., 84 Fed. 930, 28 CCA 
567 [aff 82 Fed. 351, and certiorari 
den 172 U. S. 648 mem, 19 SCt 883 
mem, 43 L. ed. 1188 mem]. 


Conn.—Stedwell v. Anderson, 21 
Conn. 139. 
D. C.—Marshall v. Lane, 27 App. 


For later cases, developments and changes in th 


REFORMATION OF INSTRUMENTS 
[§ 93] (4) Deeds of Sheriffs and of Similar Offi- 


As to the correction of misdescriptions in 
a sheriff’s deed, or a deed given by an administra- 
tor, commissioner, or the like, the authorities are not 
Some courts hold that, where error is 
carried through all the proceedings into the deed, the 
misdeseription will not be corrected,*® as where a 
judicial sale has intervened and the sheriff acts in 
the execution of a statutory power,*! or where the 
administrator, commissioner, or like officer sells the 
land in pursuance of an order of the court.*? 
other hand, it has been held that where the only error 
in such deed is a misdescription, the doctrine that 
equity will not relieve the defective execution of a 
statutory power’? does not apply, the provisions of 


cers.*® 


-uniform.*® 


[§§ 91-93 


On the 


the statute having otherwise been complied with.** 


276. 

Ky.—Reid v. Reid, 230 Ky. 835, 
20 SW (2d) 1015; Barnes v. Barnes, 
15 SW 1, 12 KyL 708; Rousseau v. 
Lambert, 7. SW 923, 10 KyL 23. 


Mo.—McVey v. Phillips, 259 SW 
1065. 


N. C.—Moore v. Greenville Bank- 
ing, etc.,, Co., 178 N. C. 118, 100 SE 
269; Toler v. Pender, 21 N. C. 445. 


Tenn.—Alexander v. Shapard, 146 
Tenn. 90, 240 SW 287. 


[a] Conveyance in form of mort- 
gage, where indemnity, not a mort- 
gage, was intended, may be reform- 
ed. Toler v. Pender, 21 N. C. 445. 


{b] Tenancy by entirety where 
tenancy in common was intended may 
be corrected. Marshall v. Lane, 27 
App: '(D:; ©) 276; Moore vs Green- 
ville Banking, etc., Co., 178 N. C. 118, 
100 SE 269. 

(1) 


[c] Tenancy in common 

where tenancy by entirety was in- 
tended, will be corrected. Alexander 
v. Shapard, 146 Tenn. 90, 240 SW 
287. (2) So where the deed creat- 
ed a tenancy in common instead of 
a joint tenancy, as intended (McVey 
v. Phillips, (Mo.) 259 SW 1065), (3) 
even though such failure resulted 
from a mistake as to the legal mean- 
ing and operation of the terms or 


language used (McVey v. Phillips, 
supra). 
75. Conn.—Hartford, etc., Ore Co. 


v. Miller, 41 Conn. 112. 


Tll.—Purvines v. Harrison, 151 Ill. 
219, 37 NE 705. 


Mass.—Stockbridge Iron 
Hudson Iron Co., 107 Mass. 


Mo.—Owens v. Carthage, 
Co., 110 Mo. A. 320, 85 SW 


N. Y.—Le Roy v. Platt, 


COs eave 
290. 


GUC eEY: 
Nena 


4 Paige 
77 


Wis.—Sawyer 48 Wis. 


611, 4 NW 765. 


76. Mangin v. Kellogg, 22 Ida. 187, 
124 P 651; McCall v. Middleton, 304 
Ill. 408, 186 NE 723; Cochran v. Burns, 
91 N. J. Eq. 7, 107 A 476; Monroe vy. 
Nichols, 6 Pa. Dist. & Co. 12. 


[a] Rule applied to omission: (1) 
To convey land subject to the rights 
of tenants occupying the premises un- 
der a lease. Cochran v. Burns, 91 N. 
J. Eq. 7,107 A 476. (2) To except un- 
derlying coal, not owned by grantors. 
McCall v. Middleton, 304 Ill. 408, 136 
NE 723. (8) To reserve oil rights. 
Monroe v. Nichols, 6 Pa. Dist. & Co. 
12. (4) To reserve the life estate. 
Mangin v. Kellogg, 22 Ida. 137, 124 P 
651 (where, however, the omission 
was not induced by mistake or fraud, 
but as a matter of convenience to the 
parties). 

77. Walden v. Skinner, 101 U. S. 
577, 25 L. ed. 968; Bunn v. Mitchell, 


v. Hanson, 


27 N. J. Eq. 54. 


_{a] ‘Want of fee in trustee.—A fee 
simple being indispensable to the exe- 
cution of a trust to sell lands, a trust 
deed may be reformed so as to con- 
vey a fee to the trustee in order to 
carry out the intention of the parties. 
Fish v. New York Water-Proof Paper 


6101 29 N. J. Ea. 16 [aff 29 N. J. Ea. 
78. Deeds executed in mortgage 


foreclosure proceedings see infra § 97. 


79. See cases infra this section. 
80. See cases infra notes 81-82. 
81. Keepfer v. Force, 86 Ind. 81; 


Angle v. Speer, 66 Ind. 488; Lewis v. 
Owen, 64 Ind. 446; Miller v. Kolb, 47 


Hee 220; Rogers v. Abbott, 37 Ind. 
[a] In Alabama (1) the rule of the 


text prevails (Henderson vy. Hosfeldt, 
124 Ala. 391, 27 S 415; Reddick v. 
Long, 124 Ala. 260, 27 S 402), (2) al- 
though the jurisdiction of equity to 
reform sheriff's deeds generally is 
recognized (Reddick v. Long, supra). 


[b] Misdescription in tax deed is 
Rae the rule. Keepfer vy. Force, 86 
nd. 4 


Correction of instruments executed 
under power conferred by statute gen- 
erally see supra § 18. 


82. Hull v. Calkins, 137 Cal. 84, 69 
P 838; Walton v. Cox, 67 Ind. 164. 
See Ward v. Brewer, 19 Ill, 291, 68 
AmD 596 (mistake of administrator 
as to identity of property in petition 
for sale carried through to deed). 

[a] Thus a commissioner’s deed 
executed under foreclosure of a trust 
deed, and an assignment to the trus- 
tee of a contract, cannot be reformed 
by inserting the contract in the com- 
missioner’s deed, which by mistake 
was omitted from the decree. Hull v. 
Calkins, 137 Cal. 84, 69 P 838. 


83. See supra § 18. 
84. Ala.—Johnson v. Sandlin, 
Ala, 480, 96 S 223. 
sen ee v. Pettigrew, 28 Ark. 
Ga.—Thomas v. Dockins, 75 Ga. 347. 
A emai luo V.) eAtkins, st lO nie 
Ky.—Forrester v. Howard, 124 Ky. 
aoe 98 SW 984, 30 KyL 375, 124 AmSR 
Miss.—Wise v. Brooks, 69 Miss. 891, 
13 S 836. 
Laan a v. Bates County, 61 Mo. 


209 


N. J.—Vanderbeck v. Perry, 28 N. 
J. Ha. 367. 

N. Y.—Bartlett vi Judd; 2l-N. Y. 
200, 78 AmD 131. 

N. C.—Scott v. Queen, 94 N. C. 462. 


Roan SRE v. Wiedner, 35 Oh. St. 


e law see Annotations, same title and section number. t 


ees 
“F 
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Thus where the mistake consists merely in a mis- 
description of the land intended to be conveyed the 
deed of a sheriff,*® a commissioner,’® an administra- 
tor,** or a guardian,’® is subject to equitable correc- 
tion just as any other instrument, especially where 
the rights of creditors are not thereby affected ;%® 
and it has been held repeatedly that equity has juris- 
diction to correct misdescriptions in instruments con- 
veying property, under decree of court, when the 
proof is clear and the rights of innocent third parties 
have not intervened, even though the mistake runs 
through the entire judicial proceedings.?° 


A misdeseription in a lease 
may be reformed,®! unless the effect would be to 
work an injustice,®? or unless the subject matter to 
be corrected was not a material inducement to the 


[§ 94] ¢. Leases. 


making of the lease,” 


Pa.—Radnor Bldg., ete., Assoc. v. 


Scott, 277 Pa, 56, 120 A 804 
And see cases infra notes 85-90. 
85. Ark.—Steward v. Pettigrew, 28 
Ark. 372. 
Ga.—Thomas v. Dockins, 75 Ga. 347. 
7 Wea ta v. Atkins, 110 Il. 
Miss.—Wise v. Brooks, 69 Miss, 891, 
13 = 836. 


N. J.—Vanderbeck v. Perry, 28 N. J. 
Eq. 367. 


N. Y.—Bartlett v. Judd, 21 N. Y. 
200, 78 AmD 131; Butler v. Clark, 66 
Hun 444, 21 NYS 415, 29 AbbNCas 413 


[aff 142 N. Y. 636, 37 NE 566]. 
pera eS v. Wiedner, 35 Oh. St. 
Pa.—Radnor Bldg., etc., Assoc. v. 


Scott, 277 Pa. 56, 120 A 804. 


[a] Rule applied where the execu- 
tion defendant was present at the 
sale, and the purchaser and his priv- 
ies had been in possession ever since. 
Thomas v. Dockins, 75 Ga. 347. 


[b] Want of consideration.—The 
rule that the title of a purchaser ata 
judicial sale, who has paid a consid- 
eration for his purchase, cannot be at- 
tacked collaterally for irregularities, 
does not apply where, by mistake, the 
sheriff includes in his report of sale 
and deed a lot not intended to be in- 
cluded, and for which the purchaser 
paid no consideration. Stites v. Wied- 
ner, 35 Oh. St. 555. 


86. Dewees v. Bozarth, 140 Ky. 14, 
130 SW 797 [reh den and op. extended 
132 SW 563]; Forrester v. Howard, 
124 Ky. 215, 98 SW 984, 30 KyL 378, 
124 AmSR 394; Wilson v. Jasper, 90 
eye cuales Sw 885, 12 Kyl 80; Cosby 
Vv. Wickliffe, 12: B. Mon. (Ky.) 202 
Neal v. Louisville, 3 KyL 614; Houx 
v. Bates County, 61 Mo. 391. 


fa] Rule applied: (1) In the 
reformation of a commissioner’s deed 
in a sale of land, under a statutory 
power, by substituting the word 
“blocks” for the word “‘lots.” Houx 
v. Bates County, 61 Mo. 391. (2) To 
a mistake in describing lots sold by a 
commissioner under a decree to pay 
taxes. Neal v. Louisville, 3 KyL 614. 
(3) So where a surveyor made an er- 
ror in locating and marking a line 
dividing a body of land in partition 
proceedings and a corresponding er- 
ror appeared in the commissioner’s 
deed referring thereto, all who pur- 
ehased with reference to the line as 
actually located and marked have a 
right to have the error corrected. 
Wilson v. Jasper, 90 Ky. 211, 13 SW 
885, 12 KyL 80. 

87. Johnson v. Sandlin, 209 Ala. 
430, 96 S 223; Cates v. Cates, 157 Ark. 
181, 247 SW 780. 


88. Scott v. Queen, 94 N. C. 462. 
[a] 
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[§ 95] 


gage.?° 


without notice.” 


Deeds—(1) As to Real Estate—(a) In General. 
uity will reform a mortgage when it so misdeseribes 
the property mortgaged as to inelude lands not in- 
tended to be ineluded,®* or to omit a part of the lands 
which should have been embraced within the mort- 
The lack of a detailed description of the 
lands mortgaged,°®® a description of the wrong piece 
of property,®* or a faulty description of the right 
piece,®® warrants relief when the mistake is clearly 
and satisfactorily proved®® and it can be corrected 
without prejudice to the rights of an imnocent pur- 
chaser, or of creditors and subsequent mortgagees 
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d. Mortgages, Foreclosure Decrees, and 


Kq- 


The remedy also extends to the cor- 


rection of the mortgage of a homestead duly executed 
and acknowledged.* A mistake in describing the 


quantity of estate mortgaged may be rectified* to 


conveyed land belonging to his two 
wards to them in moieties, and one 
ward’s share should have been great- 
er than that of the other. Scott Vv. 
Queen, 94 N. C. 462. 
Bartlett v. Judd, 23 Barb. (N. 
Y.) 262; Radnor Bldg., etc., Assoc. v. 
Scott, 277 Pa. 56, 120 A 804. 

90. Ill.—Dillard v. Jones, 229 Il. 
119, 82 NE 206. 

Iowa.—Snyder v. Ives, 42 Iowa 157. 

Mo.—Dodson v. Lomax, 113 Mo. 555, 
21 SW 25. 

N. J.—Zingsem v. Kidd, 29 N. J. Eq. 
516; Loss v. Obry, 22 N. J. Hq. 52. 

N. Y.—Gillespie v. Moon, 2 Johns. 
Ch. 585, 7 AmD 559. 

Oh.—Gill v. Pelkey, 54 Oh. 
43 NE 994. 

Or.—Smith v. Butler, 
spline 

Pa. ., ete., Assoc: v. 
Scott, 277 Pa. 56, 120 A 804; Clarion 
First Nat. Bank v. Brenneman, 114 
jes Gy Waar wen AI 

S. C.—Howlett v. Garner, 50 8. C. 1, 
27° SE) 633: 


St. 348, 


PIMOr. AG, 4 e 


Va.—Fore v. Foster, 86 Va. 104, 9 

SE 497. 
‘ EK Tanner, 35 W. 

Va. 60, 12 SE 1094. 

91. 46 Cal. 
644. 
Peas segs E v. Atkins, 110 Ill. 

‘Tex.—Texas Pac. Coal, etc., Co. v. 


Crabb, (Commn, A.) 249 SW 835; Rob- 
ert Oil Corp. v. Jones, (Civ. A.) 33 SW 
(2d) 472, 477 [eit Cye]. 

Va.—Le Comte v. Freshwater, 56 W. 
Va. 336, 49 SH 238. 

Wis.—Gimbel v. 
382, 154 NW 628. 

Eng.—Mortimer v. Shortall, 1 C. & 
ne are 

[a] Quantity of land demised.—A 
lease which contains a larger quantity 
of land than was intended to be de- 
mised may be rectified as to the 
overplus. Mortimer v. Shortall,1C. & 
L. het 

2. Morris v. Kettle, 56 N. J. Eq. 

g2e 34 A 376 [aff 42 A 1117]. 


93. Coast v. McCaffery, 
Div. 436, 61 NYS 881. 


Tolman, 161 Wis. 


46 App. 


94. Dunbar v. Newman, 46 Miss. 
231; Topping v. Jeanette, 64 Nebr. 
834, 90 NW 911. 

95. Stevens v. Holman, 112 Cal. 
345, 44 P 670, 53 AmSR 216; De Jar- 
natt v. Cooper, 59 Cal. 703; Rankin v. 


Taylor, 204 Towa 384, 214 NW 725; 
Blodgett v. Hobart, 18 Vt. 414. 


96. Bian Hin v. Tan Bomping, 
Philippine 523. 
97. Ark.—Smith v. Kaufman, 145 


48 


Rule applied where a guardian! Ark, 548, 224 SW 978. 


Fla.—Fisher vy. Villamil, 62 Fla. 472, 
56 S 559, 39 LRANS 90, AnnCas1913D 
10 es Peck v. Osteen, 37 Fla. 427, 20 


Ill— Way v. Roth, 159 Ill. 
NE .321 [aff 58 Ill. A. 198]. 


Starr, 


162, 42 


72 Iowa 


677, 34 NW 784; Sowler v. Day, 58 
Iowa 252, 12 NW 297. 
Soe LoVe 


Ky.—Tichenor vy. Yankey, 
508, 12 SW 947, 11 KyL 712. 
La.—Giovanovich v. Breda, 149 La. 
402, 89 S 251. 
Mich.—-Lee State Bank v. McEl- 
heny, 227 Mich. 322, 198 NW 928. 


ee bee v. Sovil, 6 Oh. St. 


Okl.—Clement Mortg. Co. v. Lewis, 
122 Okl. 188, 253 P 88. 


Wash.—Jenkins v. Jenkins Univ., 
17 Wash. 160, 49 P 247, 50 P 785. 


he U. S.—Fisher v. Porter, 23 Fed. 


Ala,—Houston v. Faul, 86 Ala. 232, 
5 S 433; McGehee v. Lehman, 65 Ala. 


316. 


Ark.—Rix v. Peters, 135 Ark. 193, 
204 SW 845; Craig v. Pendleton, 89 
Ark, 259, 116 SW 209. 


Fla.—Greeley v. De Cottes, 24 Fla. 
475, 5 S 239. ° i 
Ind.—Whipperman yv. 
Ind; 349, 24 NE 166, 1045; 
Burk, 96 Ind. 270; 
field, 63 Ind. 27. 


Kan.—Keys v. Lardner, 59 Kan. 545, 


Dunn, 124 
Burkam vy. 
McKay v. Wake- 


53 P 758; Bush v. Bush, 33 Kan. 556, 
6 P 794. 
Schofield, 211 


Mass.—Holbrook y. 
Mass. 234, 98 NE 97. 


Mo.—Fischer v. Dent, 259 Mo. 86, 
167 SW 977. 


Oh.—Strang v. Beach, 11 Oh. St. 
283, 78 AmD 308. 


ee a sey v. Shepphard, 12 
OntWR 186 


[a] Oiicsion of boundary line.— 
Where a mortgage failed to give the 
fourth line of the boundary, which 
was, however, necessarily inferable 
from the description given, it was 
proper to reform the instrument by 
incorporating the omitted words, 
“thence to the place of beginning.” 
yes v. Peters, 135 Ark. 198, 204 SW 


99. Weight and sufficiency of evi- 
dence generally see infra § 199 et seq. 


1. Dozier v. Mitchell, 65 Ala. 511; 
Harper v. Combs, 61 W. Va. 561, 56 
SE 902. 

2. German Nat. Bank v. Bode, 24 
Oh Gir’ Ctl 66227 Youtz vo Julliard 
on Dec. (Reprint) 298, 20 CincLBul 

6. 


8. See infra § 139. 
4 Miller v. Savage, 60 N. J. Eq. 
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. the extent of supplying technical words of inherit- 
ance, but this ought not to be done in the case of 
a mortgage executed to prefer general creditors by 
a corporation after adjudication of its insolvency, 
when the mortgagees did not act to their detriment 
on the supposition that the larger estate had been 
conveyed.®’/2 Where one, by mistake, built a house 
on the lot of a third person adjoining one owned 
by him, and thereafter purported to convey to an- 
other, by describing his own lot, the house and the 
lot upon which it stood, taking a mortgage under 
the same description to secure the purchase price, 
and the mortgagor subsequently discovered the mis- 
take and purchased of such third person the lot up- 
on which the house stood, the mortgagee may, upon 
crediting the mortgagor with the amount of his out- 
lay therefor, have the mortgage reformed to cover 
the land on which the house stands.® 


[§ 96] (b) Indebtedness Secured. A mistake 
in describing the indebtedness covered by a mort- 
gage will be reformed,‘ for example, so as to release 
a creditor beneficiary bound as surety,® or so as to 
cover a note, signed by a principal and surety as 
such, instead of one signed by a maker and indorsed 
by an indorser.® Where a note is set out in a mort- 
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[§§ 95-97 


gage given to secure it, but, through clerical error, 
the time of payment was wrongly stated, the mort- 
gage may be made to correspond to the note.?° 


[§ 97] (c) After Foreclosure.tt While under a 
more liberal rule obtaining in some jurisdictions eq- 
uity may after foreclosure go back to the original 
mistake and reform the mortgage, decree, and deed 
in order to conform the instrument and proceed- 
ings to the original and actual intention of the par- 
ties,12 according to the stricter rule of some juris- 
dictions, where the mistake in description of 
the premises mortgaged has run through the fore- 
closure proceedings, such mistake in the mortgage, 
in the decree, and in the deed cannot be corrected 
by reformation.t* So it has been held that while 
there can be reformation of neither the mortgage 
nor the foreclosure decree,'* a forclosure deed may 
be reformed for omitting part of the premises de- 
scribed in the mortgage’ and in the advertisement 
or sale.?& 


Reformation and new foreclosure. Equity has ju- 
risdiction upon a proper showing made to correct 
the description in the original mortgage and to or- 
der another foreclosure and sale by the proper de- 
seription.!? 


es 


204, 46 A 632 [rev on other grounds 
62 N. J. Eq. 746, 48 A 1004]; Bunker 
v. Anderson, 32 N. J. Eq..35;. Mce- 
Millan v. New York Water Proof Pa- 
per Co., 29 N. J. Eqg.'610; Lardner v. 
Williams, 98 Wis. 514, 74 NW 346. 


5. Miller v. Savage, 60 N. J. Eq. 
204, 46 A 632 [rev on other grounds 
62 N. J. Eq. 746, 48 A 1004]; McMil- 
lan v. Fish, 29 N. J. Eq. 610; Wanner 
v. Sisson, 29 N. J. Eq. 141. 


514. Miller v. Savage, 62 N. J. Ea. 
746, 48 A 1004 [rev 60 N. J. Eq. 204, 
46 A 632]. 

6 English vy. Huckaba, 219° Ala. 
526, 122 S 841. 

7. U.S.—In re Clarke, 5 F. Cas. No. 
2,848, 2 Hughes 405. 


Ala.—Trapp v. Moore, 21 Ala. 693. 
Ga.—Collier v. Lanier, 1 Ga. 238. 


Mo.—Exchange Bank v. Russell, 50 
Mo. 531. 


N. Y.—Prior v. Williams, 3 Abb. 
Dec. 624, 2 Keyes 530, 3 Keyes 231. 


Okl.—Bastin v. Schafer, 15 Okl. 607, 
Sb P3429. 


[a] Misdescription of secured note. 
—Where by mistake or inadvertence 
a mortgage is drawn so as to de- 
scribe incorrectly a note to secure 
which it is given, it is proper to re- 
form the instrument,so as to make it 
properly describe the note. Prior v. 
Williams, 3 Abb. Dec. (N. Y.) 624, 2 
Keyes 530, 3 Keyes 231. 


8. Trapp v. Moore, 21 Ala. 693. 


So.) in re Clarke, 5b. Rs Cas. No. -2)- 
843, 2 Hughes 405. 


10. Tarke v. Bingham, 123 Cal. 163, 
55 P 759. 

Reformation of notes to conform to 
due dates in mortgage see Supra § 69. 


11. Effect on rights of parties or 
third persons see infra § 234. 


Misdescription in sheriffs’ deeds see 
supra § 93. 


12. Parker v. Starr, 21 Nebr. 680, 
33 NW 424. 


[a] In California (1) there is a de- 
cision directly holding the rule of the 
text. Quivey v. Baker, 37 Cal. 465. 
(2) Thus when a mistake in the mort- 
gage has been carried into the decree 
and sheriff’s deed, equity will go back 
to the original transaction and re- 


form all instruments so as to make 
them conform to the real intention 
of the parties. Quivey v. Baker, su- 
pra. (3) Butin a later case, speaking 
of this decision it was said obiter, “It 
is difficult to perceive on what recog- 
nized principle of equity the court 
was justified in amending the sheriff's 


deed.” Hull v. Calkins, 137 Cal. 84, 
69 P 838, 840. 
13. Ala.—Goulding Fertilizer Co. 


v. Blanchard, 178 Ala. 298, 59 S 485. 
Ind.——Bowen v. Wickersham, 124 
Ind. 404, 24 NE 983, 19 AmSR 106; 
Runnels v. Kaylor, 95 Ind. 503; Con- 
yers v. Mericles, 75 Ind. 443; Angle v. 
Speer, 66 Ind. 488; Lewis v. Owen, 64 
Ind. 446; Miller v. Kolb, 47 Ind. 220. 


Iowa.—Carrigg v. Mechanics’ Sav. 
Bank, 136 Iowa 261, 111 NW 329. 
Mo.—Schwickerath v. Cooksey, 53 


Mo. 75. 


N. J.—Waldron v. Letson, 15 N. J. 
Kq. 126. 

Oh.—Davenport v. Sovil, 6 Oh. St. 
459. 


Tex.—Alfalfa Lumber Co, v. Mud- 
gett, (Civ. A.) 199 SW 337. 


Utah.—Marks v. Taylor, 23 Utah 
470, 65 P 202, 23 Utah 152, 63 P 897. 

[a] In Florida (1) the rule of the 
text obtains. Fisher v. Villamil, 62 
Ala. 472, 56 S 559, 39 LRANS 90, Ann 
Cas1913D 1003. (2) Thus when a 
mortgage misdescribed the property 
intended to be mortgaged, if the mis- 
take has been carried into a bill, filed 
for the purpose of foreclosure of such 
mortgage, into the decree ordering 
foreclosure, into the advertisement, 
and into the deed, the purchaser at 
such foreclosure sale cannot maintain 
a bill in equity to correct the descrip- 
tion of the land as contained in the 
mortgage, in the decree, and in the 
deed. Fisher v. Villamil, supra. (3) 
In some earlier cases, however, an- 
other view has apparently been taken. 
Peck v. Osteen, 37 Fla. 427, 20 S 549; 
Greeley v. De Cottes, 24 Fla. 475,5 S 
239. (4) But in so far as they differ 
from the rule of the text, these cases 
have been expressly disapproved. 
Fisher v. Villamil, supra [disappr 
Peck vy. Osteen, supra; Greeley y. De 
Cottes. supra]. 


[b] Sheriff’s deed in foreclosure 
proceedings (1) where the decree of 


foreclosure does not correctly de- 
scribe the property intended to be 
conveyed, cannot be reformed. Bowen 
v. Wickersham, 124 Ind. 404, 24 NE 


983, 19 AmSR 106; Lewis v. Owen, 
64 Ind. 446; Miller v. Kolb, 47 Ind. 
220. (2) So a purchaser at a judicial 


sale on the foreclosure of a mortgage 
cannot ‘have corrected an alleged er- 
ror in his deed, if the correction would 
work a variance from the judgment 
or proceedings in the action. Gould- 
ing Fertilizer Co. v. Blanchard, 178 
Ala, 298, 59 S 485. 

Reformation of deeds of sheriffs, 
commissioners, etc., generally see su- 
pra § 93. 

14. Stewart v. Wilson, 141 Ala. 405, 
37 S 550, 109 AmSR 33; Stephenson 
ve Harris, 5d3) Ala; 4705 Si Si 4465 
Waldron v. Letson, 15 N. J. Eq. 126. 


[a] Reason for rule.—‘‘The cor- 
rection, if anywhere, is to be made 
- where the error’ originated. 


But the time has passed for correct- 
ing either the mortgage or the pro- 
ceedings under it. The mortgage ‘has 
been extinguished, or the rights of 
the mortgagor under it determined by 
the decree. The decree has been exe- 
cuted. The rights acquired under it 
are vested.”” Waldron vy. Letson, 15 N. 
Je Hay 126); sk. 


LS. Mosbermiy.. Clarks UCOe Dll: 
Zingsem v. Kidd, 29 N. J. Eq. 516. 


225; 


16. Foster v. Clark, supra. 
17. Fla.—Fisher v. Villamil, 62 
Fla. 472, 56 S 559, 39 LRANS 590, 


AnnCas1913D 1008. 

Ind.—McCasland vy. Attna L. Ins. 
Co., L108 Indi aso 9s NE. LL9s Arm 
strong v. Short, 95 Ind. 326; Conyers 
v. Mericles, 75 Ind. 443. 

Iowa.—Carrigg v. Mechanics’ 
Bank, 136 Iowa 261, 111 NW 329. 

Oh.—Davenport v. Sovil, 6 Oh. St. 

Tex.—Alfalfa Lumber Co, v. Mud- 
gett, (Civ. A.) .199 SW .337. 


Utah.—Marks vy. Taylor, 23 Utah 
470, 65 P 203; 23 Utah 152, 63 P 897. 
Vt.—Blodgett v. Hobart, 18 Vt. 414. 
[a] Discussion of rule and dis- 
tinction.— ‘These cases [Miller v. 
Kolb, 47 Ind. 220, and Angle v. Speer, 
66 Ind. 488] establish the proposition, 
that when an incorrect description of 


Sav. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Trustee’s deed under deed of trust. 
a deed of trust including, by mutual mistake, a cer- 
tain tract when another was intended, the trustee 
sold the tracts and made a deed to the purchaser, 
who was a creditor, the trustee’s deed could not be 
reformed at the suit of the creditor.!8 


(2) As to Personalty. A chattel mort- 
gage may be reformed so as to correct a wrong de- 
seription,'® to make the description certain,?° to 
specify the property intended to be included, ZEaCO 
include property intended by the parties to be cOv- 
ered,?2 to strike out a description of property in- 
cluded by mistake,?* or to include a debt which the 


[§ 98] 


REFORMATION OF INSTRUMENTS: 


Where, under 


[§ 99] 


commissioners’ 


parties agreed should be secured;** but there can 
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be no reformation after foreclosure, to include prop- 
erty omitted by mistake.?> 

e. Other Instruments. 
in which misdeseriptions have been remedied are 
antenuptial agreements,?°® bills of sale,?* bonds,?® 
report in partition,?® contracts,®° 
deeds of gift,’ marriage settlements,?? and ware- 
house receipts.*% 
proceedings,*4 that is, of the return on the writ of 
attachment,*° the judgment sustaining the attach- 
ment,’ the advertisement of the sale,** the certificate 
of purchase under the sale,?* and the bond for ti- 
tle,?® has been denied. 


Other instruments 


But reformation of attachment 


VII. RATIFICATION, ESTOPPEL, OR WAIVER 


[§ 100] A. Ratification. 


lands intended to be embraced in a 
mortgage is carried into the judg- 
ment, order of sale, notice and sher- 
iff's deed, such proceedings can not 
be corrected either at the instance of 
the mortgagee or the purchaser at 
such sale, but they do not decide that 
such mistake can not be corrected by 
reforming the mortgage and foreclos- 
ing it as reformed.” Conyers v. Meri- 
cles, 75 Ind. 443, 448. 


[b] Cancellation of deed.—After 
foreclosure of a mortgage containing 
an erroneous description, the master’s 
deed may be cancelled and the mort- 
gage reformed, so that foreclosure 
proceedings may be had anew. Fish- 
er v. Villamil, 62° Fla. 472, 56 S 559, 39 
LRANS 90, AnnCas1913D 1003. 


18. Harper v. Combs, 61 W. Va. 
561, 56 SE 902. 


[a] Reason for rule.—The trustee 
did not sell the property intended to 
be included in the trust deed, nor did 
the creditor buy such property, and 
a reformation of the trustee’s deed 
would, therefore, make it say what 
would not be the truth. The credi- 
tor’s right must rest upon the ref- 
ormation of the deed of trust. 
Harper v. Combs, 61 W. Va. 561, 56 
SE 902. 


19. Collins v. Brown, 19 Ida. 360, 
114° P 671. 


{a] Land.—Where it appears that 
the correct description of land men- 
tioned in a mortgage on growing crops 
was in “township 87 north of range 
5, W. B. M.,” and by mutual mis- 
take and clerical error, the descrip- 
tion Was written “township 37, north 
of range 5, E. B. M.,’”’ and the true de- 
scription of the land was known to ail 
the parties affected by the action the 
court could correct the description 
to conform to the true intent of the 
parties. Collins v. Brown, 19 Idaho, 
360, 114 P 671. 


20. Wardlaw v. Mayer, 77 Ga. 620; 
Marchand v. Ronaghan, 9 Ida. 95, 72 
382 (2h 


{a] Location of property.—lIf the 
mortgage fails to state where the 
property described therein is situated 
at the time of its execution, the in- 
strument may be reformed so as to 
state where the property was situated. 
Marchand v. Ronaghan, 9 Ida. 95, 72 


15) a/Shit 
21. Wardlaw v. Mayer, 77 Ga. 620. 
22.. Ryder v. Ryder, 19 R. I. 188, 
32 A 919; Willis v. Munger Improved 


Cotton Mach. Mfg. Co., 13 Tex. Civ. 
A. 677. 36 SW 1010. 


23. Wright v. Market Bank, (Tenn. 


Reformation of an in- 
strument*® will be denied even where grounds there- 
for exist,*? if the party in whom is the right of ae- 


[By Frurx C. GRABER | 


Ch. A.) 60 SW 623 
24. McLeod v. Kirkland, (Tex. Civ. 
A.) 184 SW 721. 
25. Williams y. Hatch, 38 Ala. 3388, 
26. Love v. Graham, 25 Ala. 187. 
27. McCloskey v. McCormick, 44 
Til. 336; 


Menomonee Locomotive Mfg. 
Co. v. Langworthy, 18 Wis. 444. - - 


28. Smith v. Allen, 1 N. J. Eq. 43, 
21 AmD 33; Johnson vy. Phillips, 
(Tenn, Ch. A.) 51 SW 990; Simpson v. 
Vaughan, 2 Atk. 31, 26 Reprint 415; 
Taylor v. Rudd [cit Burt v. Barlow, 
8 Bro. Ch. 451, 454, 29 Reprint 638]; 


Burn v. Burn, 3 Vés. Jr. 573, 30 Re- 
print 1162. ; 
29. ‘Pulliam vy. Wilkerson, 7 ey 


(Tenn.) 611. 


30. Howell v. McMurray Lumber 
Co. 62 Tex. Civ. A. 584, 132 SW 848. 
{a] Building contracts.—A con- 


tract for the erection of a house is 
within the rule. Howell v. McMurry 
Lumber Co., 62 Tex. Civ. A. 584, 132 
SW 848. 

Reformation as to matters of de- 
scription in contracts to convey land 
see supra § 88. 

31. Harrington. v. 
Miss. 701. _ 

$2. _Garner v. Garner, 1 S. ©. Eq. 
437; Heneage v. Hunloke, 2 Atk. 456, 
26 Reprint 676; Udale v. Halfpenny, 9 


Harrington, 3 


Mod. 56, 88 Reprint 313, 2 P. Wms. 
151, 24 Reprint 677. 

33. General Motors Acceptance 
Corp. v. Baker Mfg. Co., 199 Iowa 155, 
201 NW 774. 

24. Dunnivan vy. Hughes, 86 Ark. 
443, 111 SW 271. 

35. Dunnivan v. Hughes, supra. 

36. Dunnivan v. Hughes, supra. 

37. Dunnivan v. Hughes, supra. 

38. Dunnivan v. Hughes, supra. 

39. Dunnivan v. Hughes, supra. 


40. Instrument reformable see su- 
pra §§ 9-25 
41. Gecunas see supra §§ 34-68. 


42. North Chicago St. R. Co. v. Chi- 
cago Union Tract. Co., 150 Fed. 612 
[aff 162 Fed. 1007, 87 CCA _ 679]; 
Gypsy Oil Co. v. Schonwald, 107 Okl. 
2538, 201 P 864s George v. Fritsch L. 
& T. Co., 69 Utah 460, 256 P 400, 404 
cit Cy.cil. 


[a] Ratification by receiver.—Con- 
tracts entered into by the directors of 
street railroad companies with a third 
party, at a time when the companies 
were in the hands of receivers, af- 
fecting rights which were in the re- 


tion expressly‘? or impliedly by his acts, with a full 
knowledge of the facts,*® ratifies the instrument; 
but to make a ratification effective, the party must 


ceivers, cannot be reformed by a court 
of equity on the ground of mistake at 
suit of the companies or their stock- 
holders, where such contracts were 
subsequently ratified and signed. by 
the receivers pursuant to an order of 
the court, made with full knowledge 
of the facts, and where the companies 
accepted benefits and claimed rights 
thereunder after knowledge of’ the 
facts. North Chicago"St. “BR. Con wz 
Chicago Union Tract. Co., 150 Fed. 
Pee uy 162 Fed. 1007, 87 CCA 679]. 


U. S.—Wichita Petroleum Co. 
v. inant, 295.Fed. 67. 


Ariz.—MecMillon vy. Flagstaff, 18 
Ariz. 536, 164 P 318. Ee 
Iowa.—Halver v. Higgins Sheep’ 


ComropE Co., 188 Iowa 806, 176 NW 
718. 7 


Mich.—Lowry v. Lowry, 135 Mich. 
305, 97 NW 726. 


N. J.—Blanchard Securities v. Al- 
liance Bldg., ete., Assoc; 99 -N. Ji 
Hq. 629, 1384 A 353; Urich vv. Watts; 
69 N. J. Eq. 604, 66 A 432 [aff 71 N. J. 
Mon sO STi Att s5ae 


N. Y.—Avery v. Equitable L. Assur. 
Soc, 1L7 N.. Yo 451) 237 NE 3) Stein= 
Vie v. Relief F. Ins. Coz te INl NG 


N. RPE wer v. Logan, 196 N. 
C. 588, 146 SE 23 


Utah.—George v. Frisch L. & T.,, 
ee aS Utah 460, 256 P 400, 404 [cit 
ye 


Wis.—Schulze v. Lang, 146 Wis. 
481, 131 NW 989; Van Beck v. Mil- 
brath, 118 Wis. 42, 94 NW 657. 


[a] Acts constituting ratification. 
—(1) Acceptance by vendor of the 
agreed purchase price and her permit- 
ting the escrow keeper to deliver the 
deed placed in escrow to the purchas- 
er after she discovered misdescription 
of the land in contract and deed. Mc- 
Millon v. Flagstaff, 18 Ariz. 536, 164 
Pass. (2) Accepting benefits and 
collecting interest for four years, 
without intimation that agreement 
would not be treated as binding. Van 
Beck v. Milbrath, 118 Wis. 42, 94 NW 
657. (3) Accepting money on an in- 
surance policy’ and retaining it for 
fifteen years. Avery v. Equitable L. 
Assur. Soc, LairiN= Ys 4517223) sNiboe 
(4) Accepting mortgage, lending the 
money, and accepting insurance there- 
under. Blanchard Securities v. Alli- 
ance Bldg:, ete, Assoc., 99 N. Jv Has 
629, 134 A 353. (5) Previous suit on 
the contract as written. Steinbach 
VaiRelief Woainss Cos, UtN. cet oSceaco 
Subsequent agreement to purchase 
land omitted by mistake from orig- 
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have ratified the instrument as it was and not as he 
thought it was.4¢ It is not necessary that there 
should be an estoppel in order to defeat the ac- 
tion.*® 

[§ 101] B. Estoppel or Waiver**—1. In Gener- 
al. A party is estopped to seek reformation of an 
instrument if he has accepted benefits, or done such 
acts, or omitted to do acts whereby he shows that 
he must have known and understood the instrument 
‘as written when he received it, and accepted the 
same without objection,*’ or contributes to the mis- 
take by his own wrong;*® but his acts or declara- 
tions must be such as in law will operate as a valid 
waiver or estoppel.*® Acts or declarations of one 
not authorized to make them,°° or induced by mis- 
representation or fraud,®! do not necessarily oper- 
ate to work an estoppel. No estoppel is created 
when the situation of the party in whose favor the 
estoppel is claimed to operate is no different from 


‘REFORMATION OF INSTRUMENTS 


[§§ 100-101 


alone does not preclude reformation if the other 
party has not been prejudiced,®* and if there has 
been no neglect of legal duty;°+ and an excusable 
failure to read the instrument. to ascertain its cor- 
rectness,®°® or, having read it, to discover the mis- 
take,°® has been held not to create an estoppel. Hs- 
toppel does not arise where the act of the party 
sought to be estopped was due to ignorance by rea- 
son of an innocent mistake;*? and it has been held 
not to arise from the fact that a party informed of 
the mistake says that he will rectify it by will, and 
lives nearly two years thereafter without doing 
so,°* or, in the absence of proof as to knowledge of 
the mistake, from the making of improvements by 
the party subsequently seeking reformation.®® The 
faet that a vendor unsuccessfully sought reforma- 
tion of a deed against the vendee on behalf of the 
holder of a mortgage does not estop him from there- 
after seeking such remedy on his own behalf,®° and 


_what it otherwise would have been.®? 


inal deed, together with the making 
of improvements thereon on the faith 
of such agreement. Urich v. Watts, 
69 N. J. Eq. 604, 66 A 482 [aff 71 N. 
roeang, 801; 71 A 1135]. 


44. Elliott v. Sackett, 108 U. S. 
132, 2 SCt 375, 27 L.. ed. 678; Barnard 
v. Gantz, 140 N. Y. 249, 35 NE 430. 

45. Schulze v. Lang, 146 Wis. 481, 
131 NW 989. 

46. Estoppel generally see Estop- 
pel 21 C. J. p 1052. 

47. U. S.—Texas Co. v. Rosenthal- 
Brown Fur. Co., 12 F. (2d) 297 [aff 
16 F. (2d) 1022]. 

Ala.—Henderson vy. Wilson, 203 Ala. 
474, 83 .S 484; Weathers v. Hill, 92 
Ala. 492, 9 S 412. 


Ark.—Hearin v. Union Sawmill Co., 
105 Ark. 455, 151 SW 1007. 

Cal.—Busey v. Moraga, 130 Cal. 586, 
62 P 1081. 

Ill.— Bentley v. Ross, 250 Ill. 182, 
95 NE 182 [mod 154 Ill. A. 583]. 


Iowa.—Ross v. Warren, 196 Iowa 
659, 195 NW 228; Baldwin v. State 
Ins. Co., 60 Iowa 497, 15 NW 300. 


Ky.—Elam v. Haden, 51 SW 455; 
J. G. Mattingly Co. v. Mattingly, 96 
Ky. 430, 27 SW 985, 31 SW 279, 17 
KyL 1. 


La.—Myers v. Dawson, 158 La. 753, 
104 SW 704. 


Md.—Baltimore Nat. F. Ins. Co. v. 
‘Crane, 16 Md. 260, 77 AmD 289; New- 
comer y. Kline, 11 Gill & J. 457, 37 
AmD 74. 


Mo.—Young v. Marion-Sims Medi- 
cal College, 91 Mo. A. 214. 


way J.—Brown v. Balen, 33 N. J. Eq. 
469. 


Oh.—McNaughten v. Partridge, 11 
Oh. 228, 38 AmD 731. 


Tenn.—Teague v. Sowder, 121 Tenn. 
182, 114 SW 484. 


Tex.—Wittbecker v. 
Tex. 470, 6.SW 788. 


Wis.—Kruse v. Koelzer, 
536, 102 NW 1072. 


{a] Rule applied: (1) A grantee 
receiving, recording, and retaining 
possession of a deed, selling the land, 
and never rescinding or offering to 
rescind, nor complaining of a mort- 
gage assumption clause, is estopped 
from alleging incorporation thereof in 
the deed by mutual. mistake. Ross v. 
Warren, 196 Iowa 659, 195 NW 228. 
(2) Where grantees in a deed were 
present at the execution, accepted the 
same, acquiesced in its provisions and 
went into possession, thereby leading 


Walters, 69 


124 Wis. 


So negligence | one party who 
their grantors to change their posi- 
tion on the faith of the deed, reforma- 
tion is estopped. Kruse v. Koelzer, 
124 Wis. 536, 102 NW 1072. 


[b] Acts and declarations of the 
party bringing suit, which from their 
very nature operate to work an estop- 
pel or waiver, may be set up by the 
other party, and will constitute a 
good defense. Busey v. Moraga, 130 
Cal. 586, 62 P 1081. 


48. Riegel v. Ormsby, 111 Iowa 10, 
82 NW 48382. 


49.. McCain v. Columbia Finance, 
etce., Co., 97 SW 3438, 29 KyL 1292; 
Teague v. Sowder, 121 Tenn. 132, 114 
Sw 484. 


[a] Thus the fact that a married 
woman claiming a remainder interest 
in land, which was sold in fee by the 
alleged life-tenant, her parent re- 
sided at one time within two miles, 
but most of the time within five miles, 
of the property while it was occupied 
and improved by the purchaser, and 
asserted no right therein for nearly 
twenty-five years, would not estop her 
to afterwards assert her claim to the 


land. Teague v. Sowder, 121 Tenn. 
132, 114 SW 484. 
50. Decorah First Nat. Bank v. 


Manning, 37 Iowa 610. 


51. Parker v. Benjamin, 53 Ill. 255; 
4@tna Ins. Co. v. Brannon, 99 Tex. 
391, 89 SW 1057, 2 LRANS 548;-Kyle 
v. Fehley, 81 Wis. 67, 51 NW 257, 29 
AmSR 866. 

52. Ga.—Delaware Ins. Co. v. 
Pennsylvania Ins. Co., 126 Ga. 380, 55 
SE 330. 


1ll.—Skelly v. Ersch, 305 Ill. 
137 NE 106. 


Iowa.—Kinman v. Hill, 156 NW 168. 


Kan.—Detweiler v. Swartley, 74 
Kan. 855, 86 P 141. 


Va.—Inge v. Inge, 120 Va. 329, 91 
SE 142. 


Ont.—Lacroix v. Longin, 22 Ont. L. 
506, 2 OntWN 416, 17 OntWR 877. 


[a] Thus, where no attempt was 
made by a purchaser to take posses- 
sion of a larger tract included by mis- 
take in the description of the deed to 
him, his contention that, since he 
made a deed to purchasers from him 
of the same character as his deed, he 
was apt to be subjected to loss by an 
expensive suit by them, so that plain- 
tiffs were estopped to ask reformation 
of the deed, could not be sustained; 
no such suit having been started, and 
its cost, if it did occur, not being 
chargeable to the acts or representa- 
tions of plaintiffs. Skelly v. Ersch, 


126, 


relied upon the assurance of the 


305 Ill. 126, 137 NE 106. 


53. Ill—SkKelly v. Ersch, 305 Ill. 
126, 137 NE 106. 


Ind.—Smelser y. 
614, 64 NE 943. 


Mich.—Eberle v. Heaton, 124 Mich. 
205, 82 NW 820. 


N. C.—Southern Finishing, etc., Co. 
v. Ozmend, 132 N. C. 839, 44 SE 681. 


Wash.—Silbon y. Pacific Brewing, 
ete., Co., 72 Wash. 13, 129 P 581. 


[a] For example, neglect to ascer- 
tain an agent’s authority. Eberle v. 
Heaton, 124 Mich. 205, 82 NW 820. 


Negligence as defense see infra §§ 
111-115. 


54 Skelly v. Ersch, 305 Ill. 126, 
137 NE 106; Benesh vy. Travelers’ Ins. 
Co., 14 N. D. 39, 1083 NW 405. 


55. Adcox v. James, 168 Ark. 842, 
271 SW 980; St. Louis, ete., R. Co. v. 
McConnell, 110 Ark. 306, 161 SW 496; 
Pickard v. Farmers’, etc., Bank, 171 
Wis. 167, 176 NW 782. 


[a] Omission sufficiently ex- 
plained and excused where it is shown 
that: (1) Plaintiff had a right to rely 
upon the other party’s agent, who 
drew the instrument. St. Louis, ete., 
R. Co. v. McConnell, 110 Ark. 306, 161. 
SW 496; Pickard v. Farmers’, etc., 
Bank, 171 Wis. 167, 176 NW 782. (2) 
Plaintiff was led to believe that deed 
conveyed interest which he had pur- 
chased, and lulled into security by 
that belief. Adcox v. James, 168 Ark. 
842, 271 SW 980. 


Failure to read instrument as negli- 


ae precluding recovery see infra 


Pugh, 29 Ind. A. 


56. Betz v. Swanson, 200 Iowa 
824, 205 NW 507. 
[a] Word easily overlooked.— 


Where a contract to exchange a farm 
for an apartment house did not re- 
quire the parties to assume incum- 
brances on the respective properties, 
but in executing his deed defendant 
did not call plaintiff's attention to 
the fact that it contained an assump- 
tion clause, and the word “assumed” 
therein might easily have been over- 
looked, plaintiff was held not guilty 
of negligence estopping him from 
having reformation. 
son, 200 Iowa 824, 205 NW 507. 


57. Skelly v. Ersch, 305 Ill. 
137 NE 106. 


58. Burge v. Burge, 45 Ga. 301. 


59. Roszell v. Roszell, 109 Ind. 354, 
10 NE 114. 


60. American Sav. Bank v. Borch- 
erding, 205 Iowa 633, 216 NW 719. 


126, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Betz v. Swan-. 
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§§ 101-103] 


other that correction was unnecessary, is not es- 
topped from demanding reformation.®! Acceptance 
by a party of a sum to which, in any view of the 
dispute, he was entitled, does not waive his right 
to reformation of the contract.62 The fact that a 
mortgage in which there is a mistake has been fore- 
closed does not preclude reformation thereof ;°* and 
the fact that a party completed work under a con- 
struction contract after the builder failed to do so 
does not bar the former’s right to reformation.** 
A party selling land by the same erroneous deserip- 
tion by which he acquired title, cannot claim under 
the deed to him without admitting that by the same 
description the land passed to his grantee.*® 


Mistake of agent in writing a contract is not neg- 
ligence of the principal, estopping him from having 
it reformed.*® 

Silence. Where a party remains silent when he 
should have spoken, he will be estopped;*7 but si- 
lence, when there is no obligation to speak, does not 
work an estoppel.®® 


_ Delay in seeking relief. Neglect to seek correction 
for an unreasonable time, when the right clearly ex- 
ists, may result in estoppel,®® but there is no estoppel 
where proceedings to reform were commenced within 
a reasonable time after discovery of the mistake,7° 


61. Monteith v. Lukins, 220 Mich. 
473, 190 NW 189. 


[a] Rule applied where a provi- 
sion of a farm lease, permitting lessee 
to harvest his wheat after the end of 
the term was agreed on, but by mis-] 92 S 328 
take of scrivener was left out of the 66 
written lease, and lessee discovered " 
the mistake before the beginning of 
the term, but, on advice of scrivener 


instrument. 
Ss 
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building at an additional cost did not 
bar its right fe ses ema Ott of the] suit for reformation immediately aft- 

outh 
oc. v. Gilbreth, 208 Fed. 899. 


65. Waller v. Colvin, 151 La. 765, 


McCain vy. Columbia Finance, 71. 
etc., Co., 97 SW 343, 29 KyLRep 1292. 


Mistake of scrivener or draftsman 
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or as soon as the instrument was sought to be en- 
forced.*+ 


Protest. Acceptance of an instrument under pro- 
test prevents an estoppel from arising;‘? and pay- 
ments made by a party under a contract, while pro- 
testing against his lability, furnish no ground for 
denial of reformation;7* but where a party signs a 
contract under coercion, without protest, he waives 
his right to have it reformed.*4 


Knowledge of mistake. It has been intimated that 
a purchaser by accepting a deed with knowledge of 
a mistake therein, waives the right to insist on a 
reformation.*® 


In judging of an estoppel, the rule that he who 
seeks equity must do equity must be considered.7® 


[§ 102] 2. Estoppel by Deed. Since the very 
power invoked is to reform the instrument as it was 
written, there is no estoppel to claim reformation 


of a deed because of the language of the deed it- 
self.7* 


[§ 103] 3. Previous Adjudications and Legal Pro- 
ceedings. Although a judgment at law on an instru- 
strument does not estop defendant therein from sub- 
sequently seeking reformation of the instrument in 
equity,** the judgment plaintiff is estopped so to 


liability against them, commenced a 
Carolina Medical] er judicial determination that they 
were liable, although the trust funds 
had been disposed of. Richmond vy. 
Ogden St. R. Co., 44 Or. 48, 74 P 333. 


Codd v. Langley, 75 Wash. 45, 
134 P 467. 


72. Western Electric Co. v. Jersey 
Shore Realty Co., 93 N. J. Eq. 587, 


and the assurance of lessor that he 
would be permitted to harvest the 
wheat, lessee took possession of the 
land and paid the rent without de- 
manding a correction of the lease. 
Monteith v. Lukins, 220 Mich. 4738, 190 
NW 189. 


62. McCain vy. Columbia Finance, 
etc., Co., 97 SW 3438, 29 KyL 1292. 


63. Burkam vy. Burk, 96 Ind. 270; 
Armstrong v. Short, 95 Ind. 326; San- 
ders v. Farrell, 83 Ind. 28; Jones v. 
Sweet, 77 Ind. 187; Pierce v. Vansell, 
35 Ind. A. 525, 74 NE 554. 


[a] Assignment to third person 
and subsequent foreclosure.—W here 
an administrator conveyed certain 
land in pursuance of a judicial sale, 
believing that the description in the 
deed covered only twelve acres of 
land, which belief he also had when 
he assigned purchase-money notes 
and a mortgage given for the land, 
the fact that such noteS were as- 
signed to a third person who fore- 
closed the same did not estop the es- 
tate from maintaining a suit to re- 
form the deed on the ground that the 
description included more land than 
was intended to be conveyed through 
mutual mistake. Pierce v. Vansell, 35 
Ind. A. 525, 74 NE 554. 


Reformation of mortgage: 
Generally see supra § 21. 
After foreclosure, as to misdescrip- 

tion see supra § 97. 

64. South Carolina Medical Soc. v. 
Gilbreth, 208 Fed. 899. 


[a] Thus where an_ instrument 
purporting to evidence a building con- 
tract did not express the intention of 
the parties, and defendant, after hav- 
ing failed to complete the work, sued 
complainant at law to recover on the 
theory that the contract called for 
payment of the cost plus a specified 
sum, instead of a lump sum, the fact 
that complainant had completed the 


generally see supra §§ 51, 57, 63. 

67. Roszell v. Roszell, 109 Ind. 354, 
10 NE 114. 

68. American Sav. Bank v. Borch- 
erding, 205 Iowa 633, 216 NW 719. 


[a] Rule applied.—The failure -of 
the vendor to join with the holder of a 
mortgage in a foreclosure suit, in 
seeking reformation of the deed to 
the purchaser to include the assump- 
tion of the mortgage, did not estop 
the vendor himself to claim reforma- 
tion. American Sav. Bank v. Borch- 
erding, 205 Iowa 633, 216 NW 719. 


69. Myers v. Dawson, 158 La. 753, 
104 S 704; August v. Seeskind, 
Coldw. (Tenn.) 166. 

{a] Thus in a suit to reform and 
remodel an act of partition filed twen- 
ty-three years after the date of par- 
tition, during which time the bound- 
aries, as fixed and determined by act 
between the original owners, were ac- 
cepted and acquiesced in by the vari- 
ous succeeding owners, a plea of es- 
toppel was properly sustained, not- 
withstanding that codefendant is in 
possession of more land than her title 
calls for, by an overplus exactly 
equal to the deficiency of plaintiff, 
and there is enough land to satisfy 
both under the titles by virtue of 
which they claim. Myers v. Dawson, 
158 La. 753, 104 S 704. 


Limitations and laches see 
§§ 150-154. 

70. Mountain Club v. Pinney, 67 
Cal. A. 225, 227 P 630; Richmond v. 
Ogden St. R. Co., 44 Or. 48, 74 P 333. 

{a] Rule applied.—(1) Where a 
mistake in the description was not 
discovered by the grantee for fif- 
teen years, and all the parties, as 
well as the tax assessor, thought the 
description correct. Mountain Club 
v. Pinney, 67 Cal. A. 225, 227 P 630. 
(2) Where trustees who supposed that 
notes as drawn created no personal 


infra 


117 A 398. 


[a] Thus, where an option called 
for the conveyance of land north of 
a certain brook and the conveyance 
did not convey the land to the brook, 
even if waivers were established by 
the purchasers taking part in the 
survey, acceptance of the conveyance 
under protest prevents their being es- 
topped to seek reformation of the con- 
veyance., Western Electric Co. v. 
Jersey Shore Realty Co., 93 N. J. Eq. 
DSi, Lael ASS 98: 
bette Andrews v. Gillespie, 47 N. Y. 


74... White vv. TT. W. Inittie Cory sits 
Wash. 582, 204 P 186. 


[a] Rule applied.—Where a buyer 
of trucks was unable to purchase 
other trucks, and had a large amount 
of lumber that had to be moved and a 
great number of men employed, who 
were forced to remain idle, waiting 
for the trucks, the refusal of the 
seller to deliver the trucks and his 
threats to leave them with the car- 
rier or divert them to another point, 
unless the buyer would sign condi- 
tional sales contracts providing for 
higher prices than those specified in 
the orders previously given, were op- 
pressive and coercive; but the buyer 
could not demand a reformation of 
the contracts, in the absence of any 
complaint or protest at the time. 
White v. T. W. Little Co., 118 Wash. 
582, 204 P 186. 

75. Lyons v. Chafey, 
493, 189 NW 8. 

76. Morisey v. Swinson, 104 N. C. 
555, 10 SE 754, 106 N. C. 221, 10 SE 
1103. 

77. American Sav. Bank v._ Bor- 
cherding, 205 Iowa 6338, 216 NW 719. 

78. Stevens v. Hertzler, 114 Ala. 
563, 22 S 121; Witte v. Lockwood, 39 
Oh. St. 141. 
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proceed.7® Where the parties did not agree as to 
what a contract between them was, and that ques- 
tion was tried in an action at law between them and 
decided in favor of one of them, thé other party 
cannot retry the case in equity, seeking to reform the 
instrument so as to eliminate a claim that became 
res judicata in the action at law.*® Mere filing of 
suit does not operate as an estoppel, however*! nor 
do proceedings on an order in pursuance of a petition 
later held invalid.t* A surrogate’s determination 
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[§§ 103-106 


of the effect of an instrument does not preclude a 
court from entertaining an application to reform.** 


[§ 104] 4. Estoppel To Deny Reformation.** A 
party may be estopped from denying another’s right 
to reformation,®® but such estoppel does not arise 
from the fact that at the time of executing an instru- 
ment he suspected a mistake therein,*® or the fact 
that a fiduciary relation existed.** Neither is a 
party estopped to set up his defense where no tangi- 
ble detriment has resulted to plaintiff.$§ 


VIII. CONDITIONS PRECEDENT 
[By Freuix C. GRABER] 


[§ 105] A. In General. The equitable maxim 
that he who seeks equity must do equity’® renders it 
necessary that a complainant seeking reformation 
must be willing and ready at all times to do all in 
his power to fulfil his part of the obligations entailed 
by the agreement, as a condition precedent to his 
remedy.°° Where a mistake was made in a decree, 
a conveyance made pursuant thereto cannot be cor- 
rected without first correcting the decree,®? but 
where different mistakes occur in separate deeds in 
the same chain of title, correction of one cannot be 
made conditional upon correction of the other.°” 
Possession®® or relinquishment of possession®* of 


property is not a condition precedent to a suit to 
reform a deed thereto. So a party is not required, 
as a condition precedent to his right to have a deed 
corrected for mistake in including land not intended, 
to compensate defendant for an injury occasioned 
by false representations as to the quantity;°® and 
an offer to surrender a release is not necessary to 
support an action to reform it.°° 

[§ 106] B. Demand. As to whether, before a suit 
to reform is instituted, plaintiff must request of de- 
fendant a correction of the instrument, the courts 
are divided,®? some holding that such request is nee- 
essary,°® others, that it is not.°® Where the suit 


[a] Defense constituting counter- 
claim.—A defendant relying solely on 
his legal title, in an action to recover 
the possession of realty, and failing, 
is not estopped to maintain an action 
to correct mistakes in the deed when 
his defense constituted a counter- 


claim. Witte v. Lockwood, 39 Oh. St. 
141. 
79. Sibert v. McAvoy, 15 Ill. 106; 


Steinbach v. Relief F. Ins. Co., 12 Hun 
640 [aff 77 N. Y. 498, 33 AmR 655]. 


80. Wyandotte Public Schools v. 
Harding, 157 Mich. 86, 121 NW 296. 


, Conclusiveness of judgment gener- 
ally see Judgments § 1290. 


81. McCloskey v. McCormick, 44 
Ill. 336; Neuenberger v. Neuenberger, 
29 SW 617, 16 KyL 710. 


82. Mills v. Lockwood, 42 Ill. 111. 


83. Saltus v. Pruyn, 18 HowPr (N. 
Ya) O25 


84. Reformation as against pur- 
chasers with notice see infra § 132. 


85. Keister v. Myers, 115 Ind. 312, 
17 NE 161; Henenberg v. Winn, (Tex. 
Civ. A.) 1 SW (2d) 432; Aberdeen v. 
Wiley, 60 Wash. 434, 111 P 457. See 
Schlehofer v. U. S. Brewing Co., 189 
Ill. A. 470. 


{a] TIllustration.—In a suit to re- 
form a deed to tidelands so as to re- 
serve a roadway over the same, where 
it appeared that, after the road was 
partly built and considerable money 
had been spent thereon, defendants 
applied to the state to purchase the 
tidelands over which.the road ran, 
they could not be heard to say that 
they were ignorant of the state’s mis- 
take in failing to reserve the roadway 
in the deed. Aberdeen v. Wiley, 60 
Wash. 434, 111 P 457. 


86. Copeland v. Keller, (Ala.) 129 
fe (tale 
[a] Thus one not participating in 


an agreement between the payee and 
the maker, but indorsing a note as 
presented to him without knowing the 
amount of the debt, is not estopped 
to deny the right to reformation 
thereof because he suspected a mis- 
take as to the amount payable. Cope- 


land v. Keller, (Ala.) 129 S 571. 


87. Tazewell Coal, etc., Co. v. Gil- 
lespie; iss Vas 134. 114 Naw el ee. 75 
SB 757. 

fa] Tllustration.—The fiduciary 


relation which stockholders and offi- 
cers bear to the corporation does not 
estop them from claiming that refor- 
mation of a conveyance by them to 
the corporation would be inequitable. 
Tazewell Coal, ete., Co. v. Gillespie, 
113 Va. 134, 75 SE 757, 114 Va. 141. 


88. Lacroix v. Longin, 22 Ont. L. 
506, 2 OntWN 416, 17 OntWR 877. 


89. See Equity §§ 151-162. 


90. U. S.—Adams vy. Henderson, 
LS UE Swioio, Ls set 170 42s ed: 
584 [aff 11 Utah 480, 40 P 720]. 


Ala.—Connor v. Armstrong, 86 Ala. 
262, 5 S 449; Billingsley vy. Billings- 
ley, 37 Ala. 425. 

Ga.—Boyce v. Watson, 20 Ga. 517. 

Tll.— Wait v. Smith, 92 Ill. 385. 

Kan.—Conaway vy. Gore, 21 Kan. 
725. 

Mich.—Champion vy. Grand Rapids, 


etc., R. Co., 145 Mich. 676, 108 NW 
1078. 

Mo.—Williams v. Husky, 192 Mo. 
533, 90 SW 425. 

N. Y.—Welles v. Yates, 44 N. Y. 
525. 

[a] Actual payment of considera- 


tion must be shown by evidence out- 
side the recitals in a deed when a 
purchaser files a bill to correct an al- 
leged mistake in description. Wait v. 
Smith, 92 Ill. 385. 


91. Shankland vy. Shankland, 115 
Tll. 526, 4 NE 843. 
92. Slater v. Cobb, 153 Mass. 22, 


26 NE 410. 


[a] Thus, where a deed is given to 
correct an erroneous description in 
a prior deed, and by mistake was 
drawn so as to describe the whole of 
the first land conveyed whereas it was 
only a part, the correction of the 
mistake cannot be tnade conditional 
on the correction of the mistake in 
the first deed, consisting of an omis- 


sion of a restriction against building 
on the boundary line of that part of 
the land described in the second deed. 
pe v. Cobb, 153 Mass. 22, 26 NE 


93. Gillen v. Powe, 219 Fed. 553, 
135 CCA 321;. Nolen v. Henry, 190 
Ala. 540, 67 S 500, AnnCas1917B 792; 
Jones v. McNealy, 139 Ala. 378, 35 S 
1022, 101 AmSR 38. 


[a] Tllustrations.—(1) A grantor 
or his vendee of the timber need not 
prove possession of standing timber 
to entitle him to reformation of a 
deed of the land to defendant so as to 
exclude therefrom the right to the 
timber which was not intended to be 
conveyed. Gillen v. Powe, 219 Fed. 
553, 135 CCA 321. (2) The purchaser 
of property is not necessarily required 
to be in possession of the premises 
in order to obtain correction of a mis- 
take in a prior deed to a portion of 
the premises executed by her grantor 
to another. Jones v. McNealy, 139 
Ala. 378, 35 S 1022, 101 AmSR 388. 


94. Gallilee Baptist Church y. Pal- 
lilla, 219 Ala. 683, 123 S 210. 


[a] Thus a_ subsequent grantee 
purchasing after an attempted cor- 
rection of a mistake in a prior deed, 
could have the prior deed reformed 
without surrendering possession, al- 
though the quitclaim deed attempting 
to make such correction was void. 
Gallilee Baptist Church vy. Pallilla, 219 
Ala: 6838, 123 S 210. 


95. Malcom v. Talley, 89 W. Va. 
531; 109 SE 613. 


96. Tudor v. Kennett, 87 Vt. 99, 
88 A 520. 

97. See cases infra notes 98, 99. 

98. Brainerd v. Arnold, 27 Conn. 


617; Sparta School Tp. v. Mendell, 138 
Ind, 188, 37 NE 604; Popijoy v. Miller, 
S35 Mind Oe ong INI Be ipaleoe 


99. Danielson y. Neal, 164 Cal. 748, 
130.P 716. 


[a] In Alabama (1) it is now the 
settled rule that a bill for reformation 
will not be stricken or dismissed for 
failure to make a previous demand, 
but if defendant admits and corrects 


For later cases, developments and changes in the law see Annotations, same title and section number, 


° 


§§ 106-107] 


to reform is incidental to some other action no prior 
demand is necessary,! nor is it necessary where it is 
apparent that defendant would not? or could not? 
comply therewith. Where a demand is required, a 
demand upon the natural guardian of an infant party 


is sufficient.4 


[§ 107] ©. Restoration of Status Quo. 
ing reformation must, it has been said, restore the 
Thus where he has received some 
benefit to which he would not be entitled under the 
instrument as reformed,® or where he has been guilty 
of such breaches of the ‘real contract as substantially 
to deprive the other party of all his benefits,” he must 
be able and willing to restore the other party to his 
The rule does not, however, re- 
quire him to offer to rescind’ or to nak a cancella- 
tion® of the instrument, nor is he required to tender 
back anything to which he is entitled under the true 


former status.® 


original position. 


agreement.1° Furthermore where 
the mistake, plaintiff will be charged 
with the cost. McCaskill v. Toole, 318 
Ala. 5238, 119 S 214; Burch v. Driver, 
205 Ala. 659, 88 S 9u2; Crawford v. 

Chattanooga Sav. Bank, 201 Ala.-282, 
78 S 58; Robbins v. Battle House Cos 

74 Ala. 499, (2) Early cases, however, 
required such demand (Lamkin Wi 
Reese, 7 Ala. 170; Long v. Brown, 4 
Ala. 622), (3) and subsequently there- 
to, but prior to the adoption of the 
present policy, the rule was modified 
to permit reformation without pre- 
vious demand or request upon a show- 
ing of facts excusing the omission 
(Black v. Stone, 33 Ala. 327), (4) as 
where defendant had assumed such an 
attitude with reference to the matter 
as to exclude all hope or expectation 
of securing his compliance with such 
a request (Lester v. Johnston, 137 
Ala. 194, 33 S 880; Weathers v. Hill, 
92 Ala. 492, 9 S 412). 


{b] Discussion of rule.—‘‘When it 
is an unconditional duty of a defend- 
ant to perform a certain act, the suit 
itself is the only deman’d necessary.” 
Danielson v. Neal, 164 Cal. 748, 130 P 
TLS TLT. 


1. Ala.—Burch v. Driver, 205 Ala. 
659, 88 S 902; Peacock v. Bethea, 151 
Ala. 141, 43 S 864; Jones v. McNealy, 
139 Ala. 378, 35 S 1022, 101 AmSR 
38; Miller v. Louisville, ete., R. Co., 
83 Ala. 274, 4 S 842, 3 AmSR 722. 


Conn.—Snelling v. Merritt, 85 Conn. 
SopeclaeAT 0398 


Ida.—Bowers v. Bennett, 
TSo 64 PN g3, 195! [eit Cyel: 
Ill. Braithwaite v. Henneberry, 124 
Ill. A; 407 [aff 222 Ill. 50, 78 NE 34). 


Ind.—Citizens’ Nat. Bank v. Judy, 
146 Ind. 322, 43 NE 259; Walls: v. 
State, 140 Ind. 16, 38 NE 177; Sparta 
School Tp. v. Mendell, 138 Ind. 188, 
87 NE 604; Lucas v. Labertue, 88 Ind. 
277; Axtel v. Chase, 83 Ind. 546; Nich- 
ols, etc., Co. v. Berning, 37 Ind. A. 
109, 76 NE 776; Johnson vy. Sherwood, 
34 Ind. A. 490, 73 NE 180; Harl v. Van 
Natta, 29 Ind. A. 532, 64 NE 901. 


Mont.—Parchen v. Chessman, 49 
Mont. 326, 142 P 631, AnnCas1916A 
681. 


“Where the only relief sought is the 
reformation, a previous demand is es- 
sential, but where, in addition to the 
reformation, a recovery is asked, no 
prior demand is necessary.’ Sparta 
School Tp. v. Mendell, 138 Ind. 188, 
195, 37 NE 604. 


[a] Illustration.—Where a maker 
of a note had no knowledge of the 
mistake of the scrivener in inserting a 
stipulation not part of the agreement 
of the parties until an action was 
brought on the note by the payee, the 
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committed a fraud, plaintiff is not bound to return 
money received as a condition precedent to bringing 
The doctrine of status quo has been held 
not to apply where defendant knew of plaintiff’s 
mistake;!?_ and where a carrier has delivered goods 


according to the instructions of the shipper’s agent, 


One seek- 


inability to place 


done ;*# 


defendant has 


maker was entitled to a reformation | 
of the note, without any prior demand 
for the correction of the mistake. 
Parchen y. Chessman, 49 Mont. 326, 
142 P 631, AnnCas1916A 681. 

{b] Rule is especially applicable 
where it clearly appears that such a 
demand would be refused, for the law 
will not require an idle act to be done. 
Bowers v. Bennett, 30 Ida. 188, 164 P 


93; Parchen v. Chessman, 49 Mont. 
326, 142 P 631, AnnCasi1916A 681. 
2. McCaskill v. Toole, 218 Ala. 5238, 


119 S 214; Lester v. Johnston, 137 Ala. 
194, 33 S 880; Weathers v. Hill, 92 
Ala. 492, 9 S 412; Home, etc., Co. v. 
Freitas, 153 Cal. 680, 96 P 308. 


[a] Defendant’s refusal to recon- 
vey to plaintiff land deeded to him by 
mistake on the ground that no mis- 
take was made precludes complaint on 
his part that a demand for reforma- 
tion was necessary before plaintiff 
could sue to reform its deed to de- 


fendant. Home, etc., Co. v. Freitas, 
1153 Cale 680) 968P 308. 
8. Waterloo First Nat. Bank v. Ba- 


con, 113 App. Div. 612, 98 NYS 717 [aff 
189 N. Y. 533 mem, 82 NE 1126 mem 
(aff 216 Us S,,.134,_30° SCt 368, 54 L. 
ed. 418)]. 


[a] Bankruptcy.—Where a pledgor 
had become a bankrupt, a demand for 
reformation of the contract of pledge 
was not required to be made either 
on the pledgor or his trustee in bank- 
ruptey prior to the institution of a 
suit for such relief. Waterloo First 
Nat. Bank v. Bacon, 113 App. Div. 612, 
98 NYS 717 [aff 189 N. Y. 533 mem, 
82 NE 1126 mem (aff 216 U. S. 134, 
30 SCt 368, 54 L. ed. 418) ]. 


4 De La Nux v. Houghtailing, 
Medseapls 


5. Harwood v. U. S. Shipping Bad. | 
Emergency Fleet Corp., 32 F. (2d) 
680 [rev 26 F. (2d) 116, and certiorari 
granted 280 U. S. 544 mem, 50 SCt 37 
mem, 74 L. ed. 604 mem, aff 281 U.S. 
Hille SONS Ctroie, ws) leds LOL]: 


6. Harbeck v. Pupin, 145 N. Y. 70, 
39 NE 722; Manley v. Smith, 88 Or. 
176, 171 P 897; Youngstown Electric 
Light Corry: Butler County Poor Dist., 
21 Pa. Super. 95. 

7. Cassidy v. Metcalf,.66 Mo. 519. 

[a] Return of all moneys received 
by the complainant under the contract 
is such restoration. Cassidy v. Met- 
calf, 66 Mo. 519. 

8. Gault v. Spears, 125 Okl. 126, 256 
Prob: 

9. Dazey v. Binkley, 
121 NE 165. 

19. Bowers v. Bennett, 30 Ida. 188, 
164 P 93; Keeley v. Sayles, 217 Ill. 
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285 Ill. 513, 


it is entitled to correction of the bill of lading by 
inserting the name of the consignee omitted there- 
from by mistake, notwithstanding the shipper could 
not be put in status quo.?* 
from maintaining an action for reformation by his 


A party is not precluded 


defendant in the position originally 


intended by the parties when this has already been 
and where the wrong land was conveyed 
by mistake, the revesting in the grantor of the title 
to the land mistakenly granted, and the vesting in 
the grantee of the land intended to be conveyed, op- 
erates to restore the status quo according to the 
equities of the case.t® 


589, 75 NE 567; Rose y. Hoye, (R. I.) 
89 A 242; Murphy v. Benson, (Tex. 
Civ. A.) 245 SW.249. 

[a] MTlustrations.—(1) Where the 
parties make a deed cover a larger 
tract of land than was intended, no 
consideration having been paid for 
such excess, in a suit to reform the 


grantor need not offer to put the 
grantee in statu quo. Keeley v. 
Sayles, 217 Ill. 589, 75 NE 567. (2) 


Where complainants bought land from 
respondent, giving back a mortgage 
thereon, and the land was misde- 
scribed in all the instruments, com- 
plainants are not bound, as a condi- 
tion precedent to reformation of the 
deed to them, to pay part of the mort- 
gage debt, but the mortgage may al- 
so be reformed. Rose v. Hoye, (R. I.) 
89 A 242 


LY. Conn -v.. Hagan; 
55 SW 323. 


[a] Thus a mortgagor is not re- 
quired to return the money borrowed. 
in order to have correction of a mort; 
gage which, through fraud of the. 
mortgagee, covers property not in-' 


93 Tex. 354; 


tended. Conn vy. Hagan, 93 Tex. 334, 
55 SW 323. 
12. 60 Wash. 


Aberdeen v. Wiley, 
434, 111 P 457. 


{a] For example, in a suit by the 
state to reform a deed to tidelands, 
where the owners thereof knew of the 
state’s mistake in failing to reserve 
a roadway over the same. Aberdeen 
v. Wiley, 60 Wash. 434, 111 P 457. 


13. City Nat. Bank v. El Paso, etc., 
RR. Co:,, Clex. "Civ. A.) 225) sSiwn sok 
{certiorari granted 258 U. S..616 mem, 
42 SCt 461 mem, 66 L. ed. 792, and 
aff 262 U. S.°695 mem, 43 SCt ‘640 
mem, 67 L. ed. 1184 mem]. 


14. Nisbett v. Milner, 
837, 124 NW 22. 


[a] Conveyance of land as intend- 
ed.—Where a father in a deed to the 
son included a strip of land in contro- 
versy by mistake, and the son there- 
after acquired a strip of another lot, 
which was the piece originally intend- 
ed to be conveyed to him by the fa- 
ther’s deed, through a conveyance 
from his mother, the fact that com- 
plainants, who had succeeded to the 
ownership of the strip conveyed in 
the father’s deed by mistake, were 
personally unable to convey to the 
son the strip that was originally in- 
tended he should have, would not, 
preclude them from maintaining a 
suit:to reform such deed. Nisbett v. 
Milner, 159 Mich. 337, 124 me 22. 


15 St. Wouis eter cit. 
Connell, 110 Ark. 306, 161 sw 496. 


Prior adjudication see supra § 33. 


159 Mich. 
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IX. DEFENSES AND OBJECTIONS TO RELIEF?* 
[By Freiix C. GRABER] 


[§ 108] A. In General. In an action to reform it 
is a good defense that the general equities of the 
whole transaction between the parties are against 
the complainant.17 Thus the objections that a ref- 
ormation of the instrument would work a forfei- 
ture!7’/2 or impose an unwarranted hardship upon 
one of the parties,!® for example, that it would, in 
effect, give to one party and take from another some- 
thing of value without any consideration being paid 
therefor,?® that the party seeking correction is guilty 
of bad faith,*° or of making a false representation 
relating to the substance of the contract,?! whether 
knowingly or not,?? or has failed to pay the entire 
consideration,?* or that an attorney in fact, author- 
ized by the owner to convey lands, subscribed his own 
name alone to a deed to a third party through whom 
he transferred to himself,?4 have been sustained as 
valid defenses. 
inal intention of the parties is doubtful,2® that the 
instrument was drawn for an unlawful purpose,?® or 
that the effect of the reformation sought would be 


So it is a good defense that the orig-- 


to put in writing a contemporaneous collateral verbal 
agreement and permit its use as evidence.?* Fur- 
thermore, reformation of an instrument in equity will 
not be granted when it would introduce disorder and 
confusion,?® unsettle rights or interests,?® or inju- 
riously affeet security for obligations <8 certainly 
not when it would or might destroy mutuality, and 
render the instrument, and others forming part of 
the same agreement, of doubtful validity.*+ It is no 
defense, however, in a suit to reform a deed to ¢on- 
form to the contract of sale that such contract was 
merged in the deed,*? that at the time of sale the 
vendor did not own all the land intended to be sold, 
he having since acquired it,?* or that a vendor seek- 
ing reformation had transferred for valuable consid- 
eration a vendor’s lien note received in part pay- 
ment;*# and the fact that several conveyances in 
line are to be corrected is no objection to reforma- 
tion.?® <A party relying upon a quitclaim deed for 
the purpose of preventing a reformation, and in 
fraud of the rights of those entitled to it, does not 


16. Cross references: 
ae remedy at law see supra § 


Demand see supra § 106. 
Oey of instrument see supra 
Necessity of: 

Contract see supra § 31. 

Equitable showing see supra § 29. 
Prior adjudication see supra § 103. 
Ratification, estoppel, and waiver see 

supra §§ 100-104 
Sener of status quo see supra 


Showing injury see supra § 32. 
Voluntary conveyance see supra § 12. 


Defense of bona fide purchaser 
for value see infra §§ 133, 134. 


17. Ill—Pensonneau vy. Bleakley, 
VAST) 15: 


Ind.—Ray v. Ferrell, 127 Ind. 570, 27 
NE 159. 

Kan.—Wright v. Hopper, 120 Kan. 
293, 8248) bsp. 


Mich.—Redding v. Rozell, 59 Mich. 
476, 26 NW 677. 

N. J.—Mullen v. Cronan, 90 N. J. 
Eq. 392, 107 A 793; Hogencamp v. 
Ackerman, 10 N. J. Eq. 267. 


N. Y.—Miller v. Eagle Sav., oe? 
Co., 174 App. Div. 581, ctl NYS 326 


ee C.—Grantham v. Bizzel, 10 N. C. 
Or.—St. Dennis y. Harras, 55 Or. 
379, 105 P 246,°106' P:789. 


sh I.—Allen v. Brown, 6 R. I. 386. 


C.—Citizens’ Bo v. White, 132 
Ss. SS. 295, 128 SE 2 


Pies xia iraeis Vv. 
Tenn. 90, 240 SW 287. 


Vt.—Cushman vy. New England F. 
ins. Co:, 65 .Vt. ‘569, 27 A 426. 


Va.—Tazewell Coal, ete., Co. v. Gil- 
lespie, 113 Va. 134,;-114 Va. 141, 75 
SE: (757. 


Wis.—Moore v. 
Wis. 352, 140 NW 28. 


“Equity will not decree a reforma- 
tion when the result would be inequi- 
table.”” Mullen v. Cronan, 90 N. J. Eq. 
392, 107 A 793, 794 

[a] Equities not against plaintiff. 
—Where a wife, whose money was 
being used in payment for a farm, 
willingly and freely consented and 
agreed that the land was to be con- 


Shapard, 146 


Michaelson, 152 


veyed to the husband and wife as ten- 
ants by the entirety, without undue 
advantage being taken of the wife by 
the husband, equity will not refuse to 
reform the deed conveying the land 
to the husband and wife jointly, so as 
to create an estate by the entirety, in 
an action by the husband against the 
wife’s heirs, on the ground that it 
would be inequitable to grant such re- 
lief. Alexander vy. Shapard, 146 Tenn. 
90, 240 SW 287. 

174%. Morris v. Kettle, 56 N. J. Eq. 
826, 34 A 876; Mills v. Evansville 
Seminary, 52 Wis. 669, 9 NW 925. 


18. Jeakins v. Frazier, 64 Kan. 267, 
67 P 854 [rev 9 Kan. A. 850, 62 P 354]; 
Tazewell Coal, etc., Co. v. Gillespie, 
114 Va. 141, 113 Va. 134, 75 SE 757. 


19. Jeakins v. Frazier, supra. 
20. St. Dennis v. Harras, 55 Or. 
379, 105 P 246, 106 P 789; Moore v. 


Michaelson, 152 Wis. 352, 140 NW 28. 


[a] Purchaser in bad faith.—Equi- 
ty will not aid an assignee of notes in 
bad faith in reforming the notes and 
enforcing them, where the whole 
transaction was tainted with fraud. 
Moore v. Michaelson, 152 Wis. 352, 
140 NW 28. / 

a). Allen v.\ Brown; 6-R. IL. 386% 
Cushman vy. New England F. Ins. Co., 
65 Vt. 569, 27 A 426. 


Misrepresentation as ground for 
reformation see supra § 67. 


22. Cushman v. New England F., 
Ins. Co., 65 Vt. 569, 27 A 426. 


23. Floyd v. Floyd, 112 S. C. 106, 
98 SE 850. 


[a] Subsequent grantee seeking 
reformation of a deed to the original 
grantor, barred from relief in equity 
by his failure to pay the entire con- 
sideration, stands in the same shoes 
as such original grantor. Floyd v. 
Floyd, 112 S. C. 106, 98 SE 850. 


: 24. Pensonneau v. Bleakley, 14 Ill. 
5. 


[a] Reason for rule.—No legal ti- 
tle having passed, due to the defective 
execution, plaintiff must rely upon 
the equitable title which is bad, in- 
asmuch as the act of the agent of the 
seller in buying the land himself was 


fraudulent. Pensonneau v. Bleakley, 
gig kf lea sy, 
25. 


Thallman v. Thomas, 102 Fed. 


935 [aff 111 Fed. 277, 49 CCA 317]. 


26. Lines v. Willey, 253 Ill. 440, 
97 NE 843. 
[a] Rule applied where plaintiff’s 


testator conveyed property to his wife 
and daughters solely for the purpose 
of permitting them to vote at a drain- 
age election, at which they could not 
vote legally unless they actually 
owned the land. Lines v. Willey, 253 
Ill. 440, 97 NE 848. 


ae Van Vieet v. Sledge, 45 Fed. 
28. North Chicago St. R. Co. v. Chi- 


cago Union Tract. Co., 150 Fed. 612 
[afi 162°) Hed.) 1007,- 87 sCCAKGTO) = 
Schirmer v. Union Brewing, etc., Co., 
26 Cal. A. 169, 146 P 194. 


[a] Nonconflicting provisions.—.- 
That a contract of sale provided for 
delivery f. o. b. does not preclude its 
reformation to include the seller's 
guaranty that the freight rate would 
not exceed a fixed sum, there being 
no conflict between the provisions. 
Schirmer v. Union Brewing, ete., Co., 
26 Cal. A. 169, 146 P 194. 


29.; North Chicago. St. —Ro=Con ww. 
Chicago Union Tract. Co., 150 Fed. 612 
[aff 162 Fed. 1007, 87 CCA 679]; Chris- 
tian Church v. Littleville Camp, No. 
258 W. O. W., 185 Ala. 80, 64 S 9. 


30. North Chicago St. R. Co. v. 
Chicago Union Tract. Co., supra. 


31. North Chicago St. R: Co. v. 
Chicago Union Tract. Co., supra. 


[a] Thus a contract which is based 
wholly on the ownership by one of the 
parties of the stock of a corporation,. 
without which it could not perform 
the contract on its part, will not be re- 
formed by a court of equity so as to 
give the other party the right to at- 
tack such ownership. North Chicago. 
St. R. Co. v. Chicago Union Tracts-Co., 
150, Fed. 612 [aff 162 Fed. 1007, 87 
CCAM GTS. 


32. Betz v. Swanson, 200 Iowa 824, 
205 NW 507. 


33. Chilstrom vy. Enwall, 168 Minn.. 
293, 210 NW 42. 


34. Frazier v. Hanlon Gasoline Co.,. 
(Tex. Civ. A.) 29 SW (2d) 461. 


35. Copeland v. Warren, 214 Ala. 
150, 107 S 94. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


on ee tae 
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thereby establish a good defense to a suit to correct a 


deed.3& 
Remote equities. 


be allowed.’7 


conveyed by the deed was oral, and 
the statute of frauds.+! 


with plaintiff’s claim,** that there 


36. Taber v. Shattuck, 
370, 21 NW 871. 


37. Ala.—Gallilee Baptist Church 
v. Pallilla, 219 Ala. 6838, 123 S 210; 
Foster v. Winchester, 92 Ala. 497, 9 
S 838; Berry v. Webb, 77 Ala. 507; 
Day v. Preskett, 40 Ala. 624. 


Conn.—Wooden vy. Haviland, 18 
Conn. 101. 


Ill.—Rich v. School Trustees, 
Ill. 242, 41 NE 924. 


Kan.—Conaway v. Gore, 24 Kan. 
389. 


Mich.—-Farmers’, etc., Bank v. De- 
troit, 12 Mich. 445. 


N. C.—Gillis v. Arringdale, 135 N. 
C. 295, 47 SE 429. 


Or.—Richmond v. Ogden St. R. Co., 
44 Or. 48, 74 P 333. 

Tenn.—Wright v. Market Bank, (Ch. 
A.) 60 SW 623. 4 


W. Va.—Malcolm vy. Talley, 
Va. 531, 109 SE 613. 


[a] Attachment by creditors as a 
defense.—Where a mortgage of ga- 
loon fixtures included by mistak® a 
stock in trade, and the mortgagors 
continued the business, the mortga- 
gees were entitled to have the error 
stricken out of the mortgage, al- 
though meanwhile attachments by 
other creditors had been sued out on 
the ground that the mortgage was 
fraudulent because of the insertion. 
Wright v. Market Bank, (Tenn. Ch. 
A.) 60 SW 623. 

38. Thompson v. Marshall, 36 Ala. 
504, 76 AmD 328. 

39. Crane v. Blackburn, 187 Ala. 
298, 65 S 812. : 

Willingness to rectify as defense 
see infra § 109. 

40. Crane v. Blackburn, 
298, 65 S 812. 

41. Conaway v. Gore, 24 Kan. 389. 

Reformation of contracts required 
by the statute of frauds to be in writ- 
ing see supra § 11. 

42. Tillis v. Smith, 108 Ala. 264, 19 
S 374; Alabama Midland R. Co. v. 
Brown, 98 Ala. 647, 13 S 70. 


55 Mich. 


158 


89 W. 


187 Ala. 


48. Wooden vy. Haviland, 18 Conn. 
101. 
[a] Rule applied in a suit to cor- 


rect a scrivener’s mistake in a mort- 
gage deed, defendant setting up, ina 
cross bill asking to be relieved from 
the mortgage, a mistake on his part 
as to the extent of his title to the 
mortgaged premises. Wooden  v. 
Haviland, 18 Conn. 101. 

Knowledge or intent of parties as 
defense sce infra § 110. 


If the equities relied upon to 
defeat reformation are too remote, irrelevant, or 
disconnected from the real action reformation will 
Thus it is no bar that a deed to be 
corrected was executed while property was being 
held adversely,?® that one party, after suit brought 
by the other to reform a deed, offered to quitclaim the 
property to anyone plaintiff would direct,?® that 
grantee in a deed erroneously conveying certain 
property otherwise asserted or claimed rights there- 
to,*° or that the contract for the sale of the land 


So it is no defense that a 
contemporaneous agreement has been broken,*? that 
defendant, with full knowledge of every material 
fact, misapprehended the transaction,‘* that defend- 
_ ants offered to compromise, but refused to comply 
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terial alteration in a lease when it does not appear 


that the complainant is chargeable,*° that a trustee 


therefore within act of sale.>1 


[§ 109] 


has been a ma- 


44. Gillis v. Arringdale, 135 N. C. 
295, 47 SE 429. 


45. Rose Clare Lead Co. v. Mad- 
den, 54 Ill. 260. 


46. Richmond v. Ogden St. R. Co., 
44 Or. 48, 74 P 333. 


47. Rich v. School Trustees, 158 Ill. 
242, 41 NE 924. 


48. Knowledge or intent of parties 
as defense see infra § 110. 


49. Polhamus v. Hines, 
299, 218 NYS 401. 


[a] Thus a grantee, to avoid ref- 
ormation, could not set up encroach- 
ments on a right of way established 
with reference to such encroachments. 
Polhamus v. Hines, 128 Misc. 299, 
218 NYS 401. 


50. “Lesion” see 36 C. J. p 990. 


ipa Neal v. Cunningham, 1 La. A. 


52. Grieb v. Equitable Life Assur. 
Soc., 189 Fed. 498, 502 [aff 194 Fed. 
1021, 114 CCA 658] [cit Cyc]; Thomp- 
son v. Phoenix Ins. Co., 25 Fed. 296, 
11 Sawy. 276; St. Louis House, etc., 
Co. v. York Realty Co., 193 Mo. A. 28, 
180 SW 576, 578 [cit Cyc]; Island Pa- 
per Co. v. Carthage Timber Corp., 128 
Misc. 246, 218 NYS 346; Buford v. 
Chichester, 69 W. Va. 213, 71 SE 120, 
121 [quot Cyc]. 


53. U. S.—Grieb v. Equitable L. 
Assur. Soc., 189 Fed. 498, 502 [aff 194 
Fed. 1021, 114 CCA 658] [cit Cyc]; 
Thompson v. Phoenix Ins. Co., 25 Fed. 
296, 11 Sawy..-2%6 [rev on other 
grounds, 136 U. S. 287, 10 SCt 1019, 34 
L. ed. 408]. 


Ala.—Holland Blow Stave Co. v. 
Barclay, 193 Ala. 200, 69 S 118; Whit- 
ley v. Willingham, 176 Ala. 264, 57 S 
816; Martin v. Dollar, 32 Ala. 422. 


Ark.—McConnell vy. Bourland, 175 
Ark. 253, 299 SW 44. 


Cal.—Van Loan v. Glaze, 11 Cal. A. 
750, 106 P 250. 


Conn.—Brainerd v. Arnold, 27 Conn. 
617; Thompsonville Scale Mfg. Co. v. 
Osgood, 26 Conn. 16. 

Del.—Pittsburgh Bank v. United 
Electric Coal Co., (Ch.) 142 A 368. 

Fla.—4tna Casualty, etc, Co. v. 
Breckenridge, 97 Fla. 375, 121 S 102; 
Evans v. Summerlin, 19 Fla. 858. 

Ga.—Denson v. McLeroy, 31 Ga. 536. 

Ind.—Ray v. Ferrell, 127 Ind. 570, 
27 NE 159; Parker v. Teas, 79 Ind. 
235; King v. Edward Thompson Co., 
56 Ind. A. 274, 104 NE 106, 110 [cit 
Cye}. 

Iowa.—State v. Kronstadt, 204 Iowa 
1151, 216 NW 707; Haugh v. Lanz, 


128 Misc. 


Known circumstances.*® 
tablished with reference to certain circumstances 
known to the parties at the time, such cireumstane- 
es cannot be set up in avoidance of reformation.*® 


Lesion®” beyond moiety cannot be urged as a de- 
fense in an action to correct the description in an 


seeking to reform notes executed by him in his per- 
sonal capacity, so as to render them payable out 
of the trust estate, had misapplied trust funds,*°® 
or that an erroneous deed was conveyed to a school 
board by one of its directors.** 


Where rights were es- 


{ 


B. Relief Unnecessary or Ineffectual. A 
court will not reform an instrument merely for the 
sake of reforming it,°? and it is a good defense that 
the reformation would be useless and of no effect.3 
There is no necessity for reformation where the par- 


187 Iowa 841, 172 NW 199; Liewen v. 
Blau, 184 Iowa 327, 168 NW 811; 
Burner v. Higman, etc., Co., 133 Iowa 


315, 110 NW 580; Wolke v. Watts, 
125 Iowa 321, 101 NW 76; Daugherty 
v. Curtis, 97 NW 67. 


Miss.—Graham v. Bryant, 95 Miss. 
180, 48 S 518. 


Mo.—St. Louis House, etc., Cleaning 
Co. v. York Realty Co., 193 Mo. A, 
28, 180 SW 576, 578 [cit Cyc]. 

Mont.—Ogg v. Herman, 71 Mont. 
10, 227 P 746. 


eee v. Ayer, 65 N. H, 82, 


N. J.—Rue v. Meirs, 43 N. J. Ea. 
377, 12 A 369. 

N. Y.—Island Paper Co. v. Carthage 
Timber Corp., 128 Misc. 246, 218 NYS 
346; Heert v. Cruger, 14 Misc. 508; 
35 NYS 10638. 

N. C.—British, ete., Mortg. Co.” v. 
Long, 113 N. C. 123, 18 SE 165. 

Oh.—Mattucci v. Sutliff, 111 Oh. St. 
33, 144 NE 441. ; 


Okl.—Drovers’ Live Stock Commn: 
Co. v. Custer County State Bank, 19 
Okl. 302, 91 P 850. 

Or.—Hilts v. Hilts, 37 Or. 414, 61 
P 855: 


Pa.—Liggett v. Shira, 150 Pa. 350, 
28 A218. 

R. I.—Cranston Print Works vy. 
Dyer, 19 R. I. 208, 32 A 922. 


S. C.—Chapman vy. Williams, 112 S. 
Cc. 402, 100 SE 360. 


Tex.—kKrause v. Hardin, (Civ. A.) 
222 SW 310; Galloway v. Kerr, (Civ. 
A.) 68 SW 180 [rev on other grounds 
94 Tex. 641, 64 SW 858]. 


W. Va.—Buford v. Chichester, 69 W. _ 
Va. 213, 71 SE 120, 121 [quot Cyc]. 


Wis.—Schmitz v. Schmitz, 19 Wis. 
207, 88 AmD 681. 


“The court will not reform an in- 
strument merely for the sake of re- 
forming it, but only to enable a party 
to assert some right thereunder.” 
Thompson vy. Phcenix Ins. Co., 25 Fed. 
296, 298 [rev on other grounds 1386 
U. S. 287, 10 SCt 1019, 34 L. ed. 408]. 


[a] Unforfeited bail bond.—The 
state is not entitled to reformation 
of a bail bond not legally forfeited. 
State v. Kronstadt, 204 Iowa 1151, 
216 NW 707. 

[b] When sale is nullity,’ because 
the judgment under which it was 
made was void, equity will not reform 
a sheriff's deed. Martin v. Dollar, 32 
Ala. 422 

Materiality of mistake generally 
see supra § 43. 
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ty against whom action is brought is willing to ree- 
tify,°* but equity will not refuse it for this reason, 
where suit is brought for other additional relief.°° 
So there is no need to reform where the contract 
evidenced by the instrument is not to be _ per- 
formed,®® where no un¢onscionable advantage has 
been effectuated or is contemplated,*®’ or where the 
legal construction put on the instrument would be 
be but sa eparty, 
should not be obliged to risk his case on what con- 
struction a court of law would give the instrument,°® 
and reformation may be granted even though such 
court might thereafter construe the contract the 
It would be useless 
to reform a contract where the facts permit only the 
recovery of a money judgment®! or a deed, when it 
appears that the grantor, when he made it, had no 
title to the property conveyed,°? and it would be a 


the same as before reformation; 


same as before reformation.®° 


54. Beck v. Simmons, 7: Ala. 71; 
eeiaueh. v. Lanz, 187 Iowa 841, 172 NW 


55. 
296. 


[a] For example where plaintiff, 
in addition to asking reformation of 
a deed of trust, asks that the lien of 
the mortgage thus reformed be de- 
clared paramount to the lien of a judg- 
ment obtained by defendant. Brock- 
ing v. Straat, 17 Mo. A. 296. 

56.. Liewen v. Blau, 184 Iowa 327, 
168 NW 811. 

57. Brainerd v. Arnold, 27 Conn. 
617; ‘Thompsonville Scale Mfg. Co. v. 
Osgood, 26 Conn. 16. 

58. U. S—Grieb v. Equitable~ L; 
Assur; ‘Soc., 189. Fed. 498, 502. [aff 
194! Fed. 1021, 114 CCA 658] [cit Cyc]. 

Ala.—McCrary v. Williams, 127 Ala. 
251, 28'-S 695; Gardner v. Knight, 124 
Ala. 273, 27'S 298. 

Conn.—Tyrrell  v. 
Conn. 210 

Fla.—Evans v. Summerlin, 19 Fla. 
858. 

Ga.—Atlanta, ete. R. 
32 Ga. 550, 79 AmD 305. 


Iowa.—Lewis v. Woodbine Sav. 
Bank, 182 Iowa 190, 165 NW. 410; 
Burner v. Higman, etc., Co., 133 Iowa 
315, 110 NW 580; Smith v. Griswold, 
95 Iowa 684, 64 NW 624. 


Miss.—Continental Casualty Co. v. 
Crook, 157 Miss. 518, 128 S 574. 


Mont.—Ogg v. Herman, 71 Mont. 
NOM Zone S470. 


N. H.—Sherman v. Hanno, 
H. 160, 28 A 18. 


N. J.—Rue v. Meirs, 43 N. J. Eq. 
Oia LemeA 3 09. 

N. Y.—Pittsburgh Amusement Co. 
v. Ferguson, 115 App. Div. 241, 101 
NYS 217 faff 193 N. Y. 685 mem, 86 
NE 1131 mem]; Fairchild v. Lynch, 
42 N. Y. Super. 265, 46 N. Y. Super. 1; 
Island Paper Co. v. Carthage Timber 
Corp., 128 Misc. 246, 218 NYS 346; 
Heert v. Couger, 14 Misc. 508, 35 NYS 
1063. 

N. C.—British, etc., Mortg. Co. v. 
TWONS bowIN. Glas, LS SH 65: 

Or.—Hilts v. Hilts, 37 Or. 414, 61 P 
855. 

Pa.—Liggett v. Shira, 159 Pa. 350, 
28 A 218. 

R. I.—Cranston Print Works v. 
Dyer, 19 R. I. 208, 32 A 922. 

W. Va.—Buford v. Chichester, 69 
W. Va. 213, 71 SE 120, 121 [quot Cye]. 

Wis.—Gilbert v. Auster, 135 Wis. 
581, 116 NW 177; Schmitz v. Schmitz, 
19 Wis. 207, 88 AmD 681. 


Brocking -v. Straat, 17 Mo. A. 


Comstock, 18 


Co. v. Speer, 


66 N. 
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tual mistake.®® 


[a] Thus (1) where a contract for 
a lease provided that the agreement 
was made to insure the execution of 
the lease, which, “when executed,” 
should be subject to the approval of 
the attorneys of the parties, the con- 
tract should be construed as provid- 
ing for approval by the attorneys “be- 
fore execution thereof,” so that no ref- 
ormation was required to substitute 
the words “before execution thereof” 
for the words “when executed.” 
Pittsburgh Amusement Co. v. Fergu- 
son, 115 App. Div. 241, 101 NYS 217 
[aff 198 N. Y. 635 mem, 86 NE 1131 
mem]. (2) So where the intention of 
the parties is sufficiently apparent to 
be recognized in any court the acci- 
dental omission of a single word is 
not sufficient reason to reform. At- 
lanta, etc., R. Co. v. Speer, 32 Ga. 550, 
79 AmD 305. 


59. Green v. Morris, 
L2Nidee ano. 


etc., R.”Co.,; 


60. Louis Stern Sons, Ine. v. Con- 
nolly. 95) Ne dhe Ha. 356, 223A 153. 
Green, va Morrishrete, GR: Co, 2sN. 


J. Eq. 165 [aff 15 N. J. Hq. 469]. 


[a] Reason for rule.—In the event 
that the law court should rule other- 
wise, granting a reformation would 
prevent recurrent litigation. Louis 
Stern Sons vy. Connolly, 95 N. J. Eq. 
356, 123 A’ 153. 


61. Whitley v. Willingham, 176 
Ala. 264, 57 S 816; Wolke v. Watts, 
125 Iowa 321, 101 NW 76. 


[a] Nominal damages.—A contract 
will not be reformed to permit com- 
plainant to recover nominal damages 
for its breach. Whitley v. Willing- 
ham, 176 Ala. 264, 57 S 816. 


62. Denson v. McLeroy, 31 Ga. 536; 
ihe Vv. Ayer, 65 N. Hi 82, 28. A 
169. 


Reformation to permit action for 
breach of warranty see supra § 89 
text and notes 54, 55. 


637 Georgia, (Re. ete, ~Coy “va HRoYy, 
147 Ga. 349, 94 SE 218; Daugherty v. 
Curtis, (lowa) 97 NW 67; Mattucci v. 
Sutliff, 111 Oh. St. 33, 144 NE 441. 


[a] Thus, where, in a contract for 
the purchase of coal lands, one tract 
was unintentionally omitted, but con- 
veyed to the purchaser the following 
day, in the purchaser’s action for false 
representation, and for reformation of 
the contract so as to include the omit- 
ted tract, reformation was properly 
refused. Mattucci v. Sutliff, 111 Oh. 
St. 38, 144 NE 441. 

64 Allen v. Elder, 76 Ga. 764, 2 
AmSR 63. : r 

Limitations and laches generally 
see infra §§ 150-155. 


65. Galloway v. Kerr, (Tex. Civ. 
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vain thing for equity to decree that parties must 
do that which they have already done voluntarily.°* 
It is no defense, however, that the erroneous instru- 
ment, if not under seal, would be barred by limita- 
tions,** or, although there is authority to the con- 
trary,°> in an action to reform a trust deed, that 
the debt.secured by the deed is barred by lmita- 


If nothing remains to be done under an agreement, 
there can be no rectification.®* 


C. Knowledge or Intent of Parties.®* 
Where an instrument is executed according to the 
intention and understanding of the parties at the 
time of execution, and with full knowledge of the 
facts, such knowledge and execution will operate to 
defeat an action to reform in that it negatives mu- 


It is not what the parties would 


A.) 63 SW 180 [rev on other grounds 
94 Tex. 641, 64 SW 858]. 


66. Travelli v. Bowman, 150 Cal. 
BSS 9 ESS 4 T= 


_ [a] Reason for rnle.—A trust deed 
is not a mortgage, but conveys the 
title to the trustee for the purposes 
of the trust, and the fact that the 
debt secured has outlawed does not 
affect the title of the trustee, and will 
not prevent a court of equity from re- 
forming the deed on the ground that 
the reformation would be a vain act. 
eee v. Bowman, 150 Cal. 587, 89 


6%. ‘Caird vo Moss, °33'Ch: ®, 22: 


[a] After money has been paid un- 
der a judgment founded on the con- 
struction of an agreement, an action 
to rectify the agreement on the 
ground that such construction was 
contrary to the intention of all the 
parties is barred. Caird v. Moss, 33 
Ch. D. 22. Compare Fenton v. Fenton, 
Dr. & Wal. 66. 


68. Effect of agency on mutuality 
of mistake see supra § 68. 


69. Ariz.—Genardini y. Kline, 19 
Ariz. 558, 173 P 882. 
Ill.—Stodalka vy. Novotny, 144 In. 


125, 33 NE 534. 
Ind.—Armstrong v. Short,, 95 Ind. 


326; Hobbs v. Lagrange County, 3 
Ind. 183. 
Iowa.—Costello v. Stokely Grain 


Co., 193 Iowa 2038, 186 NW 842. 
ee v. Graves, 5 Ky. Op. 

Minn.—St. Anthony Falls Water- 
Power Co. v. Merriman, 35 Minn. 42, 


27 NW. 199; Gavin v. Murphy, 25 
Minn. 142. 

Miss.—Wise v. Brooks, 69 Miss. 891, 
13 S 836. 


N. H.—Bradford v. Bradford, 54 N. 
H. 463. 


N. Y.—Adams v. Gillig, 131 App. 
Div. 494, 115 NYS -999 [aff 199) N.Y. 
314, 92 NE 670, 32 LRANS 127, 20 
AnnCas 910]; Harvey v. Beckman, 64 
Mise. 395, 118 NYS 602; Treacy v. 
Hecker, 51 HowPr 69. 


Tex.—Lott v. Kaiser, 61 Tex. 665; 
ee v. Urbahn, (Civ. A.) 265 SW 
063. 


Can.—The Ship M. F. Whalen v. 
Pointe Anne Quaries, Ltd., 63 Can. S. 
C. 109, 68 DomLR 545. 


N. B.—Carman y. Smith, 
Eq. 44. 


“A court will not write a contract. 
for the parties in the first instance, 
and if all the facts in the execution 
of the contract were equally within 
the knowledge or the means of knowl- 


3) No B. 


For later cases, developments an'd changes in the law see Annotations, same title and section number. 
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have intended if they had known better, but what did 
they intend at the time, informed as they were.*° 
So to set up a true understanding by one party to 
an instrument, and thereby show lack of mutuality, 
is ordinarily a good defense,*! but the fact that the 
purchaser at a sheriff’s sale had notice of a mistake 
has been held not to diminish his right to reforma- 
and it has been said that a grantor is enti- 
tled to have a mistake in a deed corrected without 
regard to whether the grantee knew, at the time the 
deed was delivered, that it contained a greater es- 
Illustrations of cir- 


2 


tion,‘? 


tate than was bargained for." 


edge of the parties thereto before the 
signing thereof, equity will not re- 
form.” Costello v. Stokely Grain Co., 
193 Iowa 2038, 186 NW 842, 843. 


70. Stodalka v. Novotny, 144 Ill. 
125, 33 NE 534; Wise v. Brooks, 69 
Miss. 891, 13 S 8386. 


[a] Thus, where both parties neg- 
lected to acknowledge an instrument 
for the conveyance of land, and the 
proof shows that both parties thought 
it unnecessary and said nothing about 
acknowledgment, it is error for the 
court to decree that the notary ap- 
pend a certificate of acknowledgment. 
Stodalka v. Novotny, 144 Ill. 125, 33 
NE 534. 


71. Norris v. Colorado Turkey 
Honestone Co., 22 Colo. 162, 43 P 1024; 
Ellison v. Fox, 38 Minn. 454, 38 NW 
358; Roemer v. Conlon, 45 N. J. Eq. 
234, 19 A 664; Henderson v. Stokes, 
BOING Je Gh b86,,.8 Ay UL8. 


72. Ehleringer v. Moriarty, 10 
Iowa 78. 

73. Dulo v. Miller, 112 Ala. 687, 20 
S 981. 

74 See cases infra this note. 

[a] Reading instrument. — That 
plaintiff, seeking reformation of a 


mortgage, read the contract stipulat- 
ing his liability, does not alone charge 
him as a matter of law with knowl- 
edge that it made him personally lia- 
ble. Carvalho v. Sudderly, 169 App. 
Div. 652, 155 NYS 413. 


{b] That house stood partly in 
street is not notice to purchasers that 
a description in a conveyance describ- 
ing land as bounded by such street 
was a mistake. Eureka vy. Gates, 137 
€al.-89. 69 P 850. 


75. As estoppel see supra § 101. 


As ground for reformation see su- 
pra § 35. 


76. U. S.—Bailey v. Lisle Mfg. Co., 
238 Fed. 257; Pope v. Hoopes, 84 Fed. 
927. 


Ala.—Greil’ v. Tillis; 170 Ala. 391, 
54 S 524. 

Gall—Kraters Glass, (ete> Co.) v. 
Southwestern Constr. Co., (A.) 290 P 
45. 


Colo.—Work v.. Wagner, 76 Colo. 
JNO, Pasi ee ala). 

Del.—Newell v. Hartman, etce., 
Brewing Co., 9 Del. Ch. 240, 80 A 


672. 

Tll.—Schweickhardt v. Chessen, 329 
Tll. 637, 161 NE 118; Emery v. Moh- 
ler, 69 Ill. 221; Johnston v. Dunavan, 
a U7 Aol 8) By aN 9) 


Ind.—Toops v. Snyder, 70 Ind. 554; 
Centreville First Nat. Bank v. Gough, 
61 Ind. 147. 


Iowa.—Galva First Nat. Bank v. 
Reed, 205 Iowa 7, 215 NW 732; Betz 
v. Swanson, 200 Iowa 824, 205 NW 
507; Houchin v. Auracher, 194 Iowa 
606, 190 NW 3; Pyne v. Knight, 130 
Iowa 113, 106 NW 505; Reid v. Brad- 
ley, 105 Iowa 220, 74 NW 896; Mur- 
phy v. Cedar Falls First Nat. Bank, 
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95 Iowa 325, 63 NW 702; Roundy v. 
Kent, 75 Iowa 662, 37 NW 146; Glenn 
v. Statler, 42 Iowa 107. 


Ky.—Blake v. Black Bear Coal Co., 
145 Ky. 788, 141 SW 403; Fitzpatrick 
v. Ringo, 5 SW 431, 9 KyL 503. 


Me.—Young v. McGown, 62 Me. 56. 


Md.—A5Stna Indemn. Co. v. Balti- 
more; ete. RivCo., wba" Md! 389.76 A 
251, 136 AmSR 389, 21 AnnCas 268; 
Wood v. Patterson, 4 Md. Ch. 335. 


Mo.—In re Miller, (A.) 226 SW 302; 
Spelman v. Delano, 187 Mo. A. 119, 
172. SW. 1168. 


Mont.—American Min. Co. v. Basin, 
ete., Min., Co., 39 Mont. 476, 104 P 525, 
24 LRANS 305. 


N. J.—Mullen v. Cronan, 90 N. J. 
Eq. 392, 107 A 793; Voorhis v. Mur- 
phy, 26 N. J. Eq. 434; Graham v. Ber- 
ryman, 19 N. J. Eq. 29 [rev on other 
grounds 21 N. J. Eq. 370]. 


N. Y.—154 West Fourteenth Street 
Con ve, DAs Schulte, ine, 12m) AVEisc: 
8538, 202 NYS 737 [aff 210 App. Div. 
851 mem, 206 NYS 942 mem]. 


N. C.—Cromwell v. Logan, 196 N. C. 
588, 146 SEH 233. 


Okl.—Fulp v. Squires, 77 Okl. 224, 
137 RB 921. 

Or.—Manley v. Smith, 88 Or. 176, 
171 P 897; Hyde v. Kirkpatrick, 78 
Or.. 466,- 158 P 41, 488; Mitchell v. 
Holman, 30 Or. 280, 47 P 616; Banfield 
v. Banfield, 24 Or. 571,°34 P 659. 


Pa.—Susquehanna Mut. F. Ins. Co. 
v. Swank, 102 Pa. 17; Gailey v. New 
Castle Elastic Pulp Plaster Co., 34 
Pa. Super. 533. 


S. D.—Gould v. Nolen, 51 S. D. 472, 
214 NW 853. 


Tex.—Arden v. Boone, (Civ. A.) 187 
SW 995; Clack v. Wood, 14 Tex. Civ. 
A. 400, 37 SW 188. 


Utah.—George v. Fritsch L. & T. 
Co., 69 Utah 460, 256 P 400, 404 [quot 
Cyc]; Rushton v. Hallett, 8 Utah 277, 
30 P 1014. 


Vt.—New York L. Ins. Co. v. Kim- 
ball, 93 Vt. 147, 106 A 676. 


Wis.—In re Pullen, 166 Wis. 254, 
165 NW 25. 
Wyo.—Grieve v. Grieve, 15 Wyo. 


358, 89 P 569, 9 LRANS 1211. 
N. B.—Carman v. Smith, 3 N. B. Ea. 
44, 


“Courts of equity will not encour- 
age the cancellation or revision of in- 
struments on the ground of mistake 
where they appear to have been exe- 
cuted by the complainant without the 
exercise of reasonable care.” Fraters 
Glass, ete., Co. v. Southwestern Const. 
Conm(@alwAS) 290) Pe 45,547. 


[a] Supine negligence.—‘‘An in- 
strument may be reformed in case 
of fraud, accident or mistake, but 
where the mistake was the result of 
the supine negligence of a party who 
sleeps upon his rights until other 
duties and responsibilities have grown 
up, the law will not help him.” Sus- 
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cumstances under which a party is not charged with 
notice may be found in the notes.7# 


D. Negligence’ °—1. In General. Against 
a party seeking reformation, broadly speaking, it is 
a good defense to set up and prove that the mistake 
charged was due to the complaining party’s own neg- 
ligenee,*® particularly in the absence of anything to 
show that he was misled by the acts of the other ;** 
but every case depends upon its own facts,’*® and eq- 
uity will not always refuse reformation merely be- 
cause the mistake was the result of negligence.7® 


Where no prejudice results to the other party, 


quehanna Mut. F. Ins. Co. v. Swank, 
102) Pas, 23. 


[b] In Georgia, under the code, 
provision that “if a party, by reason- 
able diligence, could have knowledge 
of the truth, equity will not relieve,” 
where a note is given a bank by a 
partner in his individual name, and 
indorsed by him in the firm name; and 
the bank thereafter twice renews part 
of the amount by taking his individ- 
ual note without the indorsement, 
equity will not give relief against the 
partnership. Davenport v. Lowry, 78 
Gawsoe) OL. 


77. Blake v. Black Bear Coal Co., 
i145 Ky. 788, 141 SW 403. 


78. U. S.—Shields v.. Mongollon 
He plore ton Co., 187 Fed. 539, 70 CCA 


Cal.—California Packing Corp. v. 
Larson, 187 Cal. 610,'203 P 102. 


Ida.—Panhandle Lumber Co. v. 
Rancour, 24 Ida. 603, 135 P 558. 


Md.—Boulden v. Wood, 96 Md. 332, 
53 A 911; 


Mont.—Cox v. Hall, 54 Mont. 154, 
LG Sea, Bono 


N. C.—Union Bank v. Redwine, 171 
IN. C6595 .88 Shou ss 


Or.—Welch v. Johnson, 93 Or. 591, 
183 P 776, 184 P 280. 


79. U. S.—Shields v. Mongollon 
Exploration Co., 137 Fed. 539, 70 CCA 
123; Columbian Nat. L. Ins. Co. v. 
Black, 35 F. (2d) 571. 


Ala.—Kinney v. Ensminger, 87 Ala. 
340, 6 S 72. 


Ida.—Panhandle Lumber Co. vy. 
Rancour, 24 Ida. 6038, 135 P 558. 


Iowa.—Wormer v. Gilchrist, 230 
NW 856; Steele v. Kluter, 204 Iowa 
153, 214 NW 522; Barry v. Rownd, 
119 Iowa 105, 93 NW 67. 


Mont.—Cox v. Hall, 54 Mont. 154, 
168 P 519. 


Oh.—Toledo v. Schulters, 11 Oh. Cir. 
Ct. 528, 5 Oh. Cir. Dec. 269. 


Tex.—City Nat. Bank v. E] Paso, 
etc., R. Co., (Civ. A.) 225 SW 391 [cer- 
tiorari granted 258 U. S. 616 mem, 42 
SCt 461 mem, 66 L. ed. 792, and aff 
262 U. S. 695 mem, 43 SCt 640 mem, 
67 L. ed. 1184 mem]. 


Utah.—George v. Fritsch L. & T. 
Co., 69 Utah 460, 256 P 400, 404 [quot 
Cyc]. 

Wash.—Carlson vy. Druse, 79 Wash. 
542, 140 BP 570. 


“Tt is not every negligence that will 
operate to bar.’”” Kinney v. Ensming- 
er, 87 Ala. 340, 342, 6 S 72. 


“Where the equities are clear, the 
court will not lightly refuse relief be- 
cause of. some degree of attendant 
negligence.” Steele v. Kluter, 204 
Iowa 153, 214 NW 522, 524. 


“Negligence is not in itself a de- 
fense, else there would be no ground 
for reformation for mistake.” Co- 
lumbian Nat. L. Ins. Co. v. Black, 35 
F. (2d) 571, 575. 
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mere negligence does not prevent reformation.®® 
Negligence of a grantee in 
procuring execution of a deed does not bar his right 
to reformation as against one claiming under a ¢o- 
grantee, who was equally negligent.*? 
Negligence—a. In 
In order that a party may avail himself 
of a mistake he must have exercised reasonable dili- 
gence,*? the degree of diligence which may fairly be 
expected from a prudent and reasonable person ;** 


Both parties negligent. 


[§ 112] 2. What 
General. 


Constitutes 


[a] Reason for rule.—‘'The term 
‘mistake’ always involves the concep- 
tion that the victim has been guilty 
of some degree of negligence which 
may or may not be excusable in the 
circumstances of the particular case.” 
Cox v. Hall, 54 Mont. 154, 162, 168 P 
519. To same effect Columbian Nat. 
Le inssCo.v. Black, 86°F. «(2d \ 571. 

80. Skelton v. Federal Surety Co., 
Pon Bi (20) 5756: 

3 [a] In Georgia the rule is declared 
by statute. Green v. Johnson, 153 Ga. 
738, 113 SE 402. 


81. MeVey v. Phillips, (Mo.) 259 
SW 1065. 

82. Betz v. Swanson, 200 Iowa 824, 
rea NW 507; Snyder v. Ives, 42 Iowa 
5%. 

[a] Reason for rule.—‘‘The law 


requires this to the end that 
culpable negligence may not be en- 
couraged.” Snyder v. Ives, 42 Iowa 
157, 162 [quot Betz v. Swanson, 200 
Iowa 824, 205 NW 507, 510]. 


83. Gailey v. New Castle Elastic 
Pulp Plaster Co., 34 Pa. Super. 533. 


84. Betz v. Swanson, 200 Iowa 824, 
205 NW 507; Snyder v. Ives, 42 Iowa 
Miley «2 


85. Burch v. Driver, 205 Ala. 659, 
88 S 902. 


[a] In Texas (1) a person seeking 
to reform a deed or any other con- 
tract, on the ground of mutual mis- 
take, need not show exercise of dili- 
gence to determine what the instru- 
ment contained when he executed # 
(Baker v. Shanz, (Civ. A.) 27 SW (2d) 
579; Tyrrell-Combest Realty Co. v. 
Mullen, (Civ. A.) 268 SW 1011; Wil- 
kins v. Dagle, (Civ. A.) 265 SW 918), 
(2) especially where no injury result- 
ed to the party opposing such correc- 
tion (Baker v. Shanz, supra). 


86. U. S.—Columbian Nat. L. Ins. 
Co: v. Black, 35 F. (2d) 571; Skelton 

Federal Surety Co., 15 F. (2d) 755, 
759 [cit Cye]; Sanders v. Monroe, 56 
App. CD) Cy 132, 10 BF. (2d) 997,.999 
[cit Cyc]. 

Ala.—Gralapp v. Hill, 205 Ala. 569, 
88 S 665; Kinney v. Ensminger, 87 
Ala. 340, 6 S 72. 

Cal.—Burt v. 


Los Angeles Olive 
Growers’ Assoc., 


175 Cal. 668, 166 P 


993; Los Angeles, etc., R. Co. v. New 
Liverpool Salt Co., 150 Cal. 21, 87 P 
1029. 
oie ta adie v. Glass, 94 Ind. 
211. 


ere —Snyder v. Ives, 42 Iowa 157. 


C.—Union Bank v. Redwine, 171 
N. Na, 559, 88 SE 878. 


N. D.—Benesh vy. Travelers’ 
Co., 14 N. D. 39, 1083 NW 405. 


Or.—Southeast Portland Lumber 
Co. v. Heacock, 128 Or. 248, 275 P 28; 
Welch v. Johnson, 93 Or. 591, 183 P 
776, 779, 184 P 280 [cit Cyc]; Howard 
v. Tettelbaum, 61 Or. 144, 120 P 373. 


R. I.—-Perkins v. Kirby, 39 R. I. 343, 
97 A 884. 

Tex.—San Antonio Nat. Bank v. Mc- 
Lane, 96 Tex. 48, 70 SW 201; Strange 
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Quiyae= 
ormation which 


v. Cooper Grocery Co., (Civ. A.) 4 SW 
(2d) 232 [rev on other grounds 
(Commn. A.) 18 SW (2d) 609]; Wil- 
kins v. Dagle, (Civ. A.) 265 SW 918. 
[a] Duty to make inquiry.—The 
rule that equity denies relief to the 
negligent applies only when it is the 
duty of a party to make inquiry, and 
he chooses to omit the inquiry, which 
would have enabled him to correct the 
mistake or obviate its evil conse- 
quences. Snyder v. Ives, 42 Iowa 157. 


87. See cases infra this note. 


[a] Executing contract after full 
opportunity to inspect it disentitles 
a purchaser under a land contract 
from procuring a reformation there- 
of. Williams v. Eldred Refining Co., 
130 Misc. 721, 224 NYS 349. 


[b] Failure to read lease or ex- 
amine the recorded copy thereof, up- 
on purchase of the property, is neg- 
ligence on the part of the lessor’s 
grantee. 154 West 14th St. Co. v. D. 
A. Schulte, Inc., 121 Misc. 8538, 202 
NYS 737 [aff 210 App. Div. 851 mem, 
206 NYS 942 mem]. 


[ec] Opportunity, to understand.— 
An experienced business man signing 
a contract after looking it over with 
full opportunity to understand it is 
not entitled to reformation. Hart v. 
Jopling, (Tex. Civ. A.) 146 SW 1075. 


{d] Reliance on statements of oth- 
er party.— ‘It is negligence, and clear 
failure to exercise ordinary care or 
diligence, for intelligent business 
men, one of whom is a lawyer, hold- 
ing in their hands and reading a writ- 
ten contract which clearly states their 
agreement, to rely on any statement 
or assent made by the opposite party 
regarding the terms or obligation of 
the agreement, rather than upon the 
written terms themselves.’ Bailey 
v. Lisle Mfg. Co., 238 Fed. 257, 267. 


Failure to read instrument see in- 
frase Lig. 


88. See cases infra this note. 


[a] Accepting mortgage with 
wrong description of the land (1) can- 
not be said as a matter of law to ren- 
der the mortgagee guilty of such neg- 
ligence as to forfeit all rights to re- 
lief in chancery. Keister v. Myers, 
116 Ind. 312, 17 NE 161; Baker v. 
Pyatt, 108 Ind. 61, 9 NE 112. (2) So 
accepting a mortgage describing only 
part of the property intended to be 
mortgaged was held not to be such 
negligence of the mortgagee as to bar 
relief. Rankin v. Taylor, 204 Iowa 
384, 214 NW 7265. 


[b] Failure to ascertain owner- 
ship of property.—Where property of 
a corporation was leased by one of the 
controlling stockholders in his own 
name with the intent to deceive and 
defraud the lessee by limiting his 
rights and estate, the lessee cannot 
be charged with neglect in not ascer- 
taining that the corporation was the 
owner of the property by searching 
the records, so as to bar his right to 
reformation of the lease by insertion 
of the name of the corporation as les- 
sor. Zimmerman v. Goodman Mortg., 
ete., Co., 191 NYS 698. 


Vi 


/ 
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but only such atone is required,®* and ae party 
seeking reformation need not show that he is wholly 
free from fault.5° 
to be a defense to a suit for reformation, must be so 
gross as to amount to a violation of positive legal 
Acts or omissions of the party seeking ref- 


Accordingly negligence, in order 


have, under the circumstances of 


the particular ease, been held to constitute’? or not 
to constitute’’ negligence barring relief are illus- 
trated in the notes. 


{c] Failure to discover mistake in 
warehouse receipts as to serial num- 
bers describing cars stored when cor- 
recting other errors in the originat 
receipts, by issuing new receipts, is 
not negligence precluding reformation 
of the receipts so as to state the cor- 
rect numbers. General Motors Ac- 
ceptance Corp. v. Baker Mfg. Co., 199 
Iowa 155, 201 NW 774. 


[d] Failure to discover mistake 
sooner (1) was held not negligence 
where defendant, having agreed to 
sell its accumulation of steel scrap, 
honestly but mistakenly estimated at 
eight thousand two hundred tons, 
sought reformation of the contract, 
so as to call for its accumulation, ap- 
proximating eight thousand two hun- 
dred tons, when the contract as final- 
ly reduced to writing called for the 
exact amount of eight thousand two 
hundred tons. Upson Nut Co. v. 
American Shipbuilding Co., 251 Fed. 
707. (2) So plaintiff in a suit to re- 
form a note secured by a mortgage, 
who came into possession of both in- 
struments in October, 1912, and did 
not, until November, 1914, make the 
objection to the note that it did not 
embody the agreement of the parties 
was not negligent in not discovering 
the mistake sooner. Kinman v. Hill. 
(lowa) 156 NW 168. 


[e] Failure to make survey of 
property at the time of advancing 
money to be used in building thereon, 
was not such negligence as would pre- 
clude a reformation, at the suit of a 
building and loan association, of a 
misdescription in their mortgage. 
Radnor Bldg., ete., Assoc. v. Scott, 277 
Pa. 56, 120 A 804. 


[f] Failure to observe omission of 
release from further liability from 
assignment for creditors, is not such 
negligence as will deprive a creditor 
of his right to reformation. South- 
east Portland Lumber Co. v. Heacock, 
128 Or. 248, 275 P 28. 


{g] Failure to search record is not 
such negligence as to preclude relief 
from mistake in description of deed. 
Conlin v. Masecar, 80 Mich. 139, 45 
NW 67. 


{h] Mere fact that mistake was 
made in an instrument does not show 
such negligence as to bar the right of 
reformation. City Nat. Bank v. El 
Paso,. ete. Re Co. (Tex. Civ. WA) 2225 
SW 391 [certiorari granted 258 U. S. 
616 mem, 42 SCt 461 mem, 66 L. ed. 
792 mem, and aff 262 U. S. 695 mem, 
43 SCt 640 mem, 67 L. ed. 1184 mem]. 


{i] Omission of attorney to exam- 
ine decree of court after handing it 
to the clerk for filing, and before exe- 
eution, is not such a violation of legal 
duty as to preclude correction of the 


clerk’s mistake. Snyder v. Ives, 42 
Iowa 157. 
{j]. Omission of exception or res- 


ervation.—A lease, having attached 
thereto a plat of the premises, con- 
tained an option for sale, on the ex- 
ercise of which the plat and lease 
were sent to an abstract company by 
the grantor’s attorney with instruc- 
tions to prepare a certificate of title, 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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gence? 


and also a description for insertion 
in the deed. The description written 
on a slip of paper was returned to the 
attorney, but, in some unexplained 
manner an exception or reservation 
mentioned in the lease was not insert- 
ed in ‘such description, and with, this 
mistake it was copied into the deed 
by the typist. It was held that the 
negligence was not so gross as to con- 
stitute a neglect of legal duty, or for- 
feit the right of either party to relief 
from the mistake by reformation of 
the deed. Los Angeles, etc., R. Co. v. 


New Liverpool Salt Co.. 150 Cal. 21. 
87 P 1029. 
[k] Omission of seals and signa- 


ture.—The fact that a trustee, sign- 
ing a mortgage to secure a loan for 
his father, was ignorant of the omis- 
sion of the seals and of his signature 
as trustee, and left all arrangements 
for the loan to his father, does not 
preclude reformation of a mortgage 
to correct such errors. Smith v. 
€@ram, 14:3 Or. 31'3;-230=P. 812. 


{1] Preparation of second lease in 
same form as a previous lease, under 
which the lessee had paid all taxes 
for ten years, although provision for 
such payment had been omitted from 
the lease by mistake, was not such 
negligence as would bar a reformation 
of the second lease. Perkins v. Kir- 
by,..09 RL. 343,97. A884. 


[m] Reducing agreement to writ- 
ing.—(1) The right to reformation is 
not lost because the party seeking it 
himself reduced the agreement to 
writing, if the writing incompletely 
expresses the agreement. Susquehan- 
na SS. Co. v. Anderson, 239 N. Y. 285, 
146 NE 381; Dalton v. Snyder, 43 S. 
DD. 401, 179 NW 493. (2) Right of 
party drawing instrument generally 
see infra § 124. 

Failure to read instrument see in- 
frars 11:3; 

89. As constituting estoppel see 
supra § 101. 

As ground for POP ORUIA TON see su- 
pra § 37. 


90. Colo.—Work v. Warner. 76 
Colo. 407, 281 P 1110. 
Del.— Newell v. Hartman, ete, 


Brewing Co., 9 Del. Ch.:240, 80 A 672. 


Iowa.—Houchin v. Auracher, 194 
Iowa 606, 190 NW 38; McKinney v. 
Herrick, 66 Iowa 414, 23 NW _ 767; 


Glenn v. Statler, 42 Iowa 107. 


Mo.—Spelman v. Delano, 187 Mo. A. 
119, 172 SW 1163. 


Or.—Manley v. Smith, 88 Or. 176, 
171 P 897; Banfield v. Banfield, 24 Or. 
571, 34 P 659. 


Pa.—Waslee v. Rossman, 
219, 80 A 643. 


Tex.—Arden v. Boone, (Civ. A.) 187 
Sw 995 [aff (Commn. A.) 221 SW 
265]; Clack v. Wood, 14 Tex. Civ. A. 
400, 37 SW 188 


Wyo. ovel ener v. Thurmond, 17 
Wyo. 268, 310, 98 P 590, 99 P 1128, 129 
AmSR 1113; Grieve v. Grieve, 15 
Wyo. 358, 89 P 569, 9 LRANS 1211. 

[a] In Georgia (1) negligence of 
the party seeking reformation in fail- 
ing to read the instrument is a good 
detense (Newsome v. Harrell, 146 
Ga. 139, 90 SE 855; Weaver v. Rob- 
erson, 134 Ga. 149, 67 SE 662), (2) but 


231 (Pa. 
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[§ 113] b. Failure. To Read Instrument.*°® 
man who can read and does not read an instrument 
which he ‘signs,°° or who, being unable to read, neg- 
lects to exercise ordinary prudence in requiring the 
instrument to be read to him,®! is guilty of negli- 
which, in the absence of a satisfactory ex- 
planation thereof, ®3 will bar his right to have the 
instrument reformed. But under the rules that the 
negligence must consist in the breach of some legal 


A 


reformation.°®7 


this principle has been limited to cas- 
es where fraud in making misrepre- 
sentations as to the contents of the 
instrument is charged (Green v. John- 
son, 153 Ga. 738, 113 SE 402), (3) and 
has been held not to apply where ref- 
ormation is sought on the ground of 
mutual mistake (Eliopolo v. EHicholz, 
161) Ga 4823, 13d" SH 889s) Green) iv. 
Johnson, supra). 


[b] Reliance upon misrepresenta- 
tions.— Where the party seeking ref- 
ormation relied, without having the 
right to do so, upon honest but mis- 
taken representations of the other as 
to the amount due under a contract, 
and, although he had all the data in 
his possession, did not read the in- 
strument or make the calculations 
that would have shown him the cor- 
rect amount, he is not entitled to ref- 
ormation. Banfield v. Banfield, 24 Or. 
571, 34 P 659. 


91. Houchin v. Auracher, 194 Iowa 
606, 190 NW 3; Reid v. Bradley, 105 
Iowa 220, 74 NW 896; McKinney v. 
Herrick, 66 Iowa 414, 283 NW 767; 
Cromwell v. Logan, 196-N. C. 588, 146 
SE 233; Weltner v. Thurmond, 17 
Wyo. 268, 310, 98 P 590, 99 P 1128, 129 
AmSR 11138. 


92. See cases supra notes 90, 91. 
93. Burt v. Los Angeles Olive 
Growers’ Assoc., 175 Cal. 668, 166 P 


993; Conn v. Hagan, 93 Tex. 334, 55 
SW 3823; Arden v. Boone, (Tex. Civ. 
A.) 187 SW 995 [aff (Commn. A.) 221 
SW 265]. And see cases supra notes 
90918 
94. 


95. 


See supra § 112. 
See supra § 111. 


96. U. S.—Columbian Nat. L. Ins. 
Co.'v. Black, 35.-—@d) 571; Fiorito 
v. Clyde Equipment Co., 2 F. (2d) 


807; Shields v. Mongollon Exploration 
Cor, 137) Bedse539 0, CCA: 1235 Nar= 
well v. Home Ins, Co., 136 Fed. 93, 68 
COA SSON: 


Cal.—California Packing Corp. Vv. 
Larsen, 187 Cal. 610, 203 P 102; Burt v. 
Los Angeles Olive Growers’ Assoc., 
175 Cal. 668, 166 P 998; Los Angeles, 
etc., R. Co. v. New Liverpool Salt Co., 
150: Cal. 21, 8%6.P -1029;- Romano; v. 
Seibt, 95 Cal. A. 586, 272 P1065; Siem 
v. Cooper, 79 Cal. A. 748, 250 P 1106. 


Conn.—Enfield v. Hamilton, 110 
Conn. 319, 148 A 353; West v. Suda, 69 
Conn. 60, 36 A 1015; Essex v. Day, 
52 nba 483, 1 A 620. 


C.—Sanders v. Monroe, 56 App. 
132, “10 F. (2d) 997. 


Ind.—Schautz v. Keener, 87 Ind. 258; 


MeNair v. Public Sav. Ins. Co., 88 Ind. 
A. 286, 163 NE 290; Nichols, etc., Co. 
v. Berning, 87 Ind. A. 109, 76 NE 776. 


Iowa.—In re Patterson, 199 Iowa 
362, 202 NW 8; Pyne v. Knight, 130 
Towa 113, 106 NW 505; Snyder v. Ives, 
42 Iowa 157. 

Ky.—Miller v. Small, 10 SW 810, 10 
KyL 859. 

Md.—Boulden v. Wood, 96 Md. 332, 
bon Ay 911. 

Miss.—U. S. Fidelity, etc., Co. v. 
Parsons, 154 Miss. 587, 122 S 544 

N. H.—Hitchins v. Pettingill, 58 N. 
1 ancy 

N. J.—Lloyd v. Hulick, 69 N. J. Eq. 
784, 68 A 616, 115 AmSR 624, 


Burdick, 87 N. Y. 40 [rev 20 Hun ae 
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duty,°* and that each case is to be decided upon its 
own particular facts,®® it has been held repeatedly 
that the fact that a person accepts or signs an instru- 
ment without reading the same is not of itself a con- 
clusive barrier to suit,?® particularly where defend- 
ant is not injured and cannot be prejudiced by the 
So reformation has been granted to 
a party who failed to read the instrument, where the 
other is endeavoring to work a fraud,®® or where he 


N. Y.—Albany City Sav. Inst. v. 
Burdick, 87 N. Y. 40 [rev 20 Hun 104]; 
Jamaica Sav. Bank v. Taylor, 72 App. 


Div. D567 ,6° (6S NYS: 6490's) “Browne 
Brown, 79 Hun 44, 29 NYS 652; Gil- 
roy Vv. Strauss) Bide. eten, Come Lon 


NYS 162 [aff 172 App. Div. 956 mem, 
157 NYS 1126 mem]. 


N. C.—Union Bank v. Redwine, 171 
N.. €. 559, 88 SEY 878. 


N. D.—Benesh vy. Travelers’ 
Co., 14 N. D. 39, 103 NW 405. 


Or.—Welch v. Johnson, 93 Or.. 591, 
L332 T7679 leit Cy cil esas eas Or 
Bradshaw vy. Provident Trust Co., 81 
Ors 55,158) Pe2in4: 

R. I.—Perkins v. Kirby, 
343, 97 A 884. 

Ss. C.—Jumper v. Queen Mab Lum- 
ber Co., 115 S. C. 452, 106 SE 473. 

Tex.—Conn v. Hagan, 93 Tex. 334, 
55 SW 3238; Cooper Grocery Co. v. 
Strange, (Commn. A.) 18 SW (2d) 609 


Ins. 


Soe Rept 


[rev on other grounds (Civ. A.) 4 SW 
(2d) 232) 2, Harrisive Parr,  CCive2AD) 
165 SW 42; Harry v. Hamilton, (Civ. 
A.) 154 SW 687. 

Wash.—Rosenbaum vy. Evans, 63. 
Wash. 506, 115 P 1054. 

W. Va.—Taylor v. Godfrey, 62 W. 


Va. 677, 59 SE 631. 


[a] Reason for rule.—‘‘That the 
aggrieved party was negligent and 
foolish to believe the other, who 
proves to be a knave, is a derisive and 
arrogant defense, offensive to a court 
of equity, ought not to be favored, is 
unworthy to be the basis of decision, 
and is unnecessary to maintain the 
integrity of written instruments.” 
Fiorito v. Clyde Equipment Co., 2 F. 
(2d) 807, 809. 

[b] Means of knowledge.—‘‘Mere 
failure to avail one’s self of the 
‘means of knowledge’ does not bar re- 
lief from mistake, provided there is 
no ‘neglect of a legal duty.’’”’ Benesh 
v. Travelers’ Ins. Co., 14 N. D. 39, 103 
NW 405, 407, 408. 


[c] Omission of municipal officers . 
(1) to read bonds before signing them 
has been held not to be negligence 
sufficient to bar a suit by the munic- 
ipality for reformation. Essex v. 
Day, 52. Conn. 483, 1 A 620.° (2) So 
the omission of an official of a town 
to examine a tax collector’s bond to: 
determine its sufficiency does not pre- 
clude reformation at the suit of the 
town. Enfield v. Hamilton, 110 Conn. 
819, 148 <A 353: 

97. Nielander v. Chicago, etc., R. 
Co., 114 Iowa 420, 87 NW 285; Pais- 
ley’ v. Casey, 18 NYS 102. 

98. Cal.—Wilson v. Moriarty, 88 
Cal. 207, 26 P 85; Romano v. Seibt, 
95 Cal. A. 586, 272 P 1065. 

Ga.—Dannelly v. Cuthbert Oil Co., 
131 Ga. 694, 63 SE 257. 

Ind.—MecNair v. Public Sav. 
Co., 88 Ind. A. 386, 163 NE 290. 

N. H.—Hitchins vy. Pettingill, 58 N. 

Aas 


Ins. 


N. Y.—Albany City Sav. Inst. v. 


Tex.—Cooper Grocery Co. 
Strange, (Commn. A.) 18 SW (2a) 609 


[rev on other grounds (Civ. A.) 4 SW 
(2d) 232]. 
Wash.—Union Mach., etc., Co. v. 


976°= [58° C. dy] 


has relied on a misplaced confidence.®® 
parties to a written contract are mistaken as to the 
effect of their writing and ignorant of a misstate- 
ment, the failure of one to understand, through omis- 
sion to read the instrument or to give sufficient atten- 
tion to its_contents, cannot avail the other equally 


at fault as a defense. 


When cause of failure is satisfactorily explained 
to the court, the relief will be granted. 


[§ 114] c. Imputed Negligence. 


REFORMATION OF INSTRUMENTS 


Where both 


[§§ 113-116 


party to an re ae is imputable to a person who 
stands in the former’s shoes. 
of a lessor in signing a lease has been imputed to his 
grantee seeking to reform it.* 


[§ 115] 3. Determination. 
gence the court may properly consider the compara- 


Thus the neghgence 


On the issue of negli- 


tive age and experience of the parties to the instru- 


ment,” 
its execution, 


Neghgence of a 


as well as other circumstances EL upon 


X. PERSONS ENTITLED TO REFORMATION 


[§ 116] A. In General. 


The equity for correc- 
tion of an instrument is not confined to the original 


[By Frirx C. GRABER] 


parties thereto,’ but extends to those standing in ‘ 


Taylor-Morrison Logging Co., 143 


Wash. 154, 254 P 1094. 

[a] Knowledge of defendant.—A 
suit to reform cannot be defended 
on the ground that the mistaken par- 
ty was negligent in not reading the 
contract, if it appears that the other 
party at the time of its execution 
knew of the mistake. Wilson v. Mor- 
iarty, 88 Cal. 207, 26 P 85. 


[b] Failure to read critically fine 
print in a note, containing a provi- 
sion thus practically hidden, under 
circumstances suggesting an inten- 
tion that it should be overlooked, does 
not bar the right to reform the note 
to eliminate such provision. Union 
Mach., etc., Co. v. Taylor-Morrison 
Leseingee Co.) 143° Wash.7154, 254 .P 
1094. : 

99. D. C.—Sanders v. Monroe, 56 
App. (D.C. 132,/10 EF! (Cd) 997: 

Ga.—Carbine v. McCoy, 85 Ga. 185, 
ae 651; Durham v. Taylor, 29 Ga. 
166. 


Ill.—Purvines v. Harrison, 151 Ill. 
219, 37 NE ‘705. 


Ind.—Koons vy. Blanton, 
383, 27 NE 334. 


Iowa.—Sutton v. Risser, 
631, 74 NW 23. 


Tex.—Conn v. Hagan, 93 Tex. 334, 
55 SW 323. 

[a] Husband and wife agreed that 
the husband should make to the wife 
a deed conveying an estate in proper- 
_ty as long as they should reside in 
a certain place. She fraudulently in- 
structed the scrivener so to draw the 
deed as to convey the title absolutely 
to her and her children, reserving to 
the husband only a life-estate. It 
was held under such circumstances, 
that equity would afford the husband 
relief by reformation, where he was 
illiterate and deaf, and also placed 
reliance upon his wife’s honesty and 
fidelity. Carbine v. McCoy, 85 Ga. 
1511 SE) 651. 


1. Pospishil v. Jensen, 205 Iowa 
1360, 219 NW 507; In re Patterson, 
199 Iowa 362, 202 NW 8; Strange v. 
Cooper Grocery Co., (Tex. Civ. A.) 4 
SW (2d) 232 [rev on other grounds 
(Commn. A.) 18 SW (2d) 609]; Kelley 
vy. Ward, (Civ. A.) 58 SW 207 [aff 94 
Tex. 289, 60 SW 311]. 

2. Burt v. Los Angeles Olive Grow- 
CVSa ASsoc,,, wih Cals 668; 166 BP 993: 
Green v. Johnson, 153 Ga. 738, 113 SE 
402; Conn v. Hagan, 93 Tex. 334, 55 
SW 323. And see cases ‘Supra notes 
96-99. 

fa] Failure to have her spectacles 
with her at the time it was signed, 
together with the fact that she relied 
on the fraudulent representations of 


129 Ind. 


104 Iowa 


the other party, satisfactorily ex- 
plains plaintiff’s failure to read. the 
instrument, Conn v. (Hagan, 93. Tex. 
334, 55 SW 323. 

3. 154. .West Fourteenth Street Co. 
v. D. A. Schulte, Inc., 121 Mise. 853, 
202 NYS) 737 faff 210 -App. Div. 851 
mem, 206 NYS 942 mem]. 


4. 154 West Fourteenth St. 
v. D. A. Schulte, Inc., supra. 


5. Ayers v. Buswell, 73 Mont. 518, 
Zac Pod) 


6. See case infra this note. 


[a] Place of execution.—That the 
deed whose reformation is sought 
was prepared in the office of plain- 
tiff's attorney is properly consider- 
ed on the point that to be relieved 
from mistake it must appear the mis- 
take was not due to party’s negli- 
gence. Welch v. Johnson, 93 Or. 591, 
183 P 776, 184 P 280. 

7. Eastern Gulf Oil Co. v. Love- 
lace, 188 Ky. 238, 221 SW 544; Hag- 
man v. Shaffner, 88 Mo. 24; Schnei- 
der v. Bulger, (Mo. A.) 194 SW 737; 
Union Bank v. Redwine, 171 N. C. 
ne 88 SE 878. 

U. S.—Gillen v. Powe, 219 Fed. 
558" 135 CCA 321. 


Ala.—McCaskill v. Toole, 218 Ala. 


Co. 


523, 119 S 224; Stricklin v. Kim- 
brell, 193 Ala. 211, 69 S 14. 
Ark.—Modica v. Combs, 158 Ark. 


149, 249 SW 567. 


Cal.—Ferguson v. Ash, 27 Cal. A. 
ONO el OOM OO: 

Colo.—Denver_ Brick, 
McAllister, 6 Colo. 261. 

Fla.—Greeley v. DeCottes, 24 Fla. 
475, 5 S 239. 

Ga.—Wall v. Arrington, 13 Ga. 88. 

Ind.—White v. Wilson, 6 Blackf. 
448, 39 AmD 4387. 

Iowa.—Stewart v. Brand, 23 Iowa 
477. 

Ky.—Eastern Gulf Oil Co. v. Love- 
lace, 188 Ky. 238, 221 SW 544. 


La.—Louisiana Oil Refining Corp. 
v. Gandy, 168 La. 37, 121 S 183 [app 
dism and certiorari den 280 U. S. 


UC On ais 


516 mem, 50 SCt 65 mem, 74 L. ed. 
587 mem]. 
Mass.—DeVeer  v. Pierson, 222 


Mass. 167, 110 NE 154. 


Mich.—Nisbett v. Milner, 159 Mich. 
337, 124 NW 22. 


Miss.—Miles v. Miles, 84 Miss. 624, 
Silas peli 


La Seep aatee Fs v. Bulger, 
SW 73 


ME SEL are: v. Hyde, 34 Nebr. 
60, 51 NW 311. 


N. J.—Motley v. Darling, 91 N. J. 


(A.) 194 


privity with them.® 
to the transaction in question® with a substantial 


A person not a party or privy 


Eq. 76, 108 A 430. 

N. Y.—Polhamus  v. 
Mise. 299, 218 NYS 401. 

N. C.—Roberts v. Massey, 
Cs) 164, C106) "SH 407 Sills vi Mora 
171 N. C. 7338, 88 SE 636. 

Oh. cane ¥. Sopray,, 27 Oh, Cie 
CimNews: 

aoe tg State Bank v. 
Gardner, (Commn. A.) 286 SW 173. 


Hines, 128 


185 N. 


Vt.—May v. Adams, 58 Vt. 74, 3 
A 187. 

Va.—Puckett v. Campbell, 151 Va. 
213, 144 SE 434. 


Wash.—Elwood Vv. Stewart, 5 
Wash. 736, 32 P 735,-1000. 


9. Ala.—Jackson v. Lucas, 157 
Alay \bis—4% *S) 224; 131 Ams RL 
Teakle v. Teakle, 29 Ala. 403. 


Colo.—Waters v. Massey- Harris 


Harvester Co; 86) Colo. 98; 278 2P 
614, 615 [quot Cyc]. 

Ga.—Garlington v. Blount, 146 Ga. 

527, 91 SE 553; Cook v. Walker, 21 
Ga. 370, 68 AmD 461. 

rigchnit,> 9 nd: 

Mich.—Ballentine v. Clark, 38 


Mich. 395. 


Minn.—Bennett v. Whitcomb, 25 
Minn. 148. 

Mo.—Haley v. Bagley, 37 Mo. 363. 

N. J.—Thiefes v. Mason, (Ch.) 36 


A 946. 


N. Y.—wWillis v. Sanders, 51 N. Y. 
oe 384; Cady v. Potter, 55 Barbi 
C.—Sills v. Ford, 171 N. C. 733, 

88 NE 636. 


Or.—Security Sav., Co 
Portland Flour Mills Co. oe Ord 978, 
261 P 432, 441 [cit Cyc]. 


Wis.—Fischer v. Laack, 
280, 55 NW 398. 


Eng.—Burgh v. Francis, 1 Eq. Cas. 
Abr. 320, 21 Reprint 1074. 


N. B.—Carroll v. Rogers, 2 N. B. 
Eq. 159. 

But see White v. Shaffer, 97 Md. 
359, 54 A 974 (stated infra this note 
[a]). 

[a] MNlustrations.—(1) Where 
plaintiff purchased a lot with the 
understanding that he should have 
a right of way over adjoining lots, 
and this provision was omitted from 
his deed, he is entitled to reforma- 
tion of the deed to include it, but 
he is not entitled to have a deed of 
an adjoining lot, subsequently given 
a third party by his grantor, reform- 
ed to provide for such right of way, 
he being neither party nor privy 


85 Wis. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


\ 


§§ 116-119] 


interest therein?® cannot, however, maintain the ac- 
Accordingly there is no right in one who has 
parted with all interest;1? but complete title need not 
be in plaintiff to enable him to maintain the suit,!? 
a legal or equitable interest being sufficient. 


It is sometimes provided by 
statute that reformation may be had for mutual mis- 
take on application of the “party aggrieved.”!4 This 
means one whose pecuniary interest is affected by 
the mistake,'® as, for example, one who has succeed- 
ed to the rights of the grantee in a deed,!® but it 
does not include a grantee in a voluntary defective 


tion. 


Party aggrieved. 


deed.17 


[§ 117] B. Assignee of Contract. Assignees in 
privity with the original parties succeed to the rem- 
So the assignee of a contract 
acting under the same mistake as his assignor is a 
privy and may maintain action;!® and reformation 
has been granted to the corporate assignee of a con- 
tract of its president,?° and the assignee of a mort- 


edy of reformation.'§® 


gage.*1 


thereto. Fischer v. Laack, 85 Wis. 
280, 55 NW 398. But see White v. 
Shaffer, 97 Md. 359, 54 A 974 (hold- 
ing that where location of right of 
way reserved in deed of a lot to 
defendant for grantor and her suc- 
cessors was improperly stated there- 
in, plaintiff, subsequent grantee of 
another of defendant’s grantor’s lots, 
was entitled to reformation of de- 
fendant’s deed). (2) Where land was 
erroneously described in a mortgage, 
but after foreclosure, at which the 
mortgagees became the purchasers, 
they conveyed by a proper descrip- 
tion to one who by the same descrip- 
tion conveyed to plaintiff, and aft- 
er the foreclosure the mortgagor 
conveyed to defendant it was held that 
there was not such privity between 
the parties as would sustain a bill 
by plaintiff against the mortgagor 
and his grantee to reform the mort- 
gage. Jackson v. Lucas, 157 Ala. 
5b 47 S 224, 131 AmSR 17. 


[b] Grantee. in second deed con- 
veying the same property cannot 
maintain a suit in equity to reform 
a description of the first deed due 
to mutual mistake, since the second 
grantee has no privity in the es- 
tate conveyed by the first deed. 
Garlington v. Blount, 146 Ga. 527, 
91 SE 553. 


[c] Judgment creditor of grantee 
not a party thereto, nor a privy 
thereunder, cannot maintain an ac- 
tion to reform a deed for a mistake 
in description arising through mu- 
tual mistake of the parties there- 
to. Waters v. Massey-Harris Har- 
vester Co., 86 Colo. 98, 278 P 614, 
615 [quot Cyc]. 

10. Cal.—Auerbach v. Healy, 
CaAlMGON L161) Pr U5 7% 

Colo.—Waters v. Massey-Harris 
Harvester Co., 86 Colo. 98, 278 P 614, 
615 [quot Cyc]. 


174 


Mich.—Ballentine v. Clark, 38 
Mich. 395 

Minn.—Minazek v. Libera, 78 Minn. 
151, 80 NW -866. 

Mo.—Swearengin v. Swearengin, 
202 SW 556. 


N. Y.—Willis v. Sanders, 51 N. Y. 
Super. 384; Friedman Marble, etc., 
Works v. Whitcomb, 186 App. Div. 
509, 174 NYS 531. 

Or.—Security Sav., etce.,, 
Portland Flour Mills Co., 
276, 261 P 482, 441 [cit Cyc]. 


[a] Party held to have interest 
in having his contract reformed. 
Friedman Marble, etc., Works v. 
Whitcomb, 186 App. Div. 509, 174 


Co." Ve 
124 Or. 


REFORMATION OF INSTRUMENTS 


General. 


NYS 531. 

11. Husted v. Van Ness, 1 App. 
Div. 120, 36 NYS 1043 [aff 158 N. 
Yi av 52 NE 645]. 

2. McCaskill v. Toole, 218 Ala. 
523, 119 S 214. 

13. McCaskill v. Toole, supra. 

14. See statutory provisions. 

15. Enos v. Stewart, 138 Cal. 112, 
70 P 1005; Calhoun v. Downs, (Cal. 


AS) 289° P85 


16. Hart v. Walton, 9 Cal. A. 502, 
99 PPS i9x 

17. Enos v. Stewart, 138 Cal. 112, 
70 P 1005. 

Right of volunteer generally see 
infra § 120. 

18. Copeland v. Keller, (Ala.) 129 
S 571; Schneider v. Bulger, (Mo. 


A.) 194 SW 7387; Baird v. Erie R. 
Co., 210 N: ¥. 225, 104 NE 614. 

19. Bentley v. Smith, 1 Abb. Dec. 
(N. Y.) 126, 2 Keyes 342. 

20. Pittsburg Amusement Co. v. 
eG 100 App. Div. 453, 91 NYS 


21. Denver Brick, etc., Co. v. Mc- 
Allister, 6 Colo. 261; Scholl v. Sob- 
ray, 7 On CireCe Ne S44. 

22. Ala.—Crane v. Blackburn, 187 
Ala. 298, 65-S 812 [eit Cyc]. 


Cal.—Los Angeles, ete, R. Co. v. 


New Liverpool Salt Co., 150 Cal. 21, 
87 P 1029. 

Colo.—Selder v. Winegar, 71 Colo. 
574, 203 P 667, 668 [cit Cyc]. 
Mean pip Ste v. Labertue, 88. Ind. 

Ce 

Ky.—Cox v. Interstate Coal Co., 
LONE ISVameOWO me LOOSE aol) Dean) ve 
Hall, 106 SW 98, 31 KyL 1306. 

Nebr.—Gwyer ve eo eendins, 33 
gives 5738, 50 NW 6 

Y.—Arend v. ies 79 Hun 
200 "29 NYS 537. 
S. D.—O’Connor v. Hemeyer, 52 


S. D. 159, 216 NW 887. 


[a] Grantor is entitled to have 
a deed, executed in pursuance of 
an option contained in a lease, cor- 
rected. Los Angeles, etc., R. Co. 
v. New Liverpool Salt Co., 150 Cal. 
21, 87 P 1029; Gwyer v. Spaulding, 
33 Nebr. 573, 50 NW 681. 


[b] Grantor retaining life estate 
in land under a deed executed by 
him has sufficient interest to main- 
tain an action to reform the deed 
so as to make it pass the remainder 
in fee to the original grantee instead 
of merely a life estate,. with remain- 


[§ 118] C. Vendor or Successor in Interest. 
vendor may sue to have an instrument reformed?” 
although he quitclaims land as a gift to his children,”* 
and even though the vendor has no title to the land 
not intended to be embraced in the instrument.** 
In the absence of intervening 
ties, relief will be decreed successors in interest the 
same as between the original’ parties,?> but fraud 
or mutual mistake pleaded as a ground for reforma- 
tion of a lease, being personal to the maker of the 
instrument,?° a subsequent purchaser of the lessor 
charged with knowledge of the terms of the lease is 
not entitled to reformation thereof.?* 
has joined with her husband in a deed, simply to 
release her dower, is not bound by a warranty there- 
in, and hence is not entitled to maintain a bill to 
reform the deed.** 


[§ 119] D. Vendee or Successor in Interest—1. In 
A vendee or grantee may have mistakes 
in a deed of conveyance to him corrected ;7° 
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and controlling equi- 


A wife who 


and, 


der in fee to others. Cox v. Inter- 
Statei€oall Co, L677) Kiya sdisy, L63™ owe 


231. 
23... ios Angeles, etc), Ru Conv, 
New Liverpool Salt Co., 150 Cal. 


Pail thf 12 IPAS) 


24. Dean v. Hall, 105 SW 98, 31 
KyL 1306. 
[a] Reason for rule.—The law 


will not impose upon a grantor the 
hardship of defending the title to 
lands which he did not own and 
which were improperly included in 
the deed. Dean v. Hall, 105 SW 98, 
31 KyL 1306. 


25. U. S.—Gillen v. Powe, 219 
Hed. 553, 664° [cit ‘Cy.c] 1 1359CCA 320. 

Ala.—Jones v. McNealy, 139 Ala. 
379, 35 S 1022, 101 AmSR 38. 


Cal.—Ferguson v. Ash, 27 Cal. A. 
Sao OM eGo te 
Mass.—De Veer v. Pierson, 222 


Mass. 167, 110 NE 154. 


Mich.—White v. Grand Rapids, etc., 
VGC oF 819.0) Michie ML 5b e INiWViem alors 
Nisbett v. Milner, 159 Mich. 337, 124 
NW 22. ' 


PsA eg eines v. Shaffner, 88 Mo. 


N. C.—Lee v. Charitable Brother- 
noodssNo. & LOT INE (C2359 sels eSB 
(C2 SSUES Ne Mop col BEVGL INE, OBS 


88 SE 636. 


[a] Devisee of all property of a 
testatrix at her death is entitled to 
maintain an action of reformation 
to quiet title to land conveyed by 
the testatrix by mutual mistake of 
her and the grantee. Ferguson v. 
ASh; 2% Cals Ans 75,) Lo0se 16d 


[b] Exeeutor of grantor’s will 
may have reformation. De Veer vy. 
Pierson, 222 Mass. 167, 110 NE 154. 


[c] Mesne conveyances through 
mortgagee.—Where an owner of cer- 
tain land had the right to file a bill 
to reform a deed, or to have it de- 
clared inoperative as to a strip in- 
cluded therein by mistake, such eq- 
uitable right passed to a mortgagee 
of the land and through mesne con- 
veyance from the mortgagee to com- 
plainants. Nisbett v. Milner, 159 
Mich. 337, 124. NW 22. 


26. Gypsy Oil Co. v. Schonwald, 


107 Okl. 253, 231. P 864. 

27. Gypsy Oil Co. v. Schonwald, 
supra. 

28. Miller v. Morris, 123 Ala. 164, 


27 a 401. 


Ala.—Tillis v. Smith, 108 Ala. 
264° “19 S 374. 


O73? [53 :C.3e] 
although there is authority to the contrary,*® the 
rule applies, as to the original conveyance, also to 
the successors in interest of such vendee or grantee,*! 
notwithstanding there was no transfer to them of 
the right to sue for a reformation.*? Thus when the 
mistake occurs in a series of conveyances, the last 
vendee may have the deeds corrected,** but this does 
not mean that the first vendee under the mistake is 
disabled therefrom.** 


Purchaser for value without notice from a grantee 
who has received an erroneous deed from his grantor 
can maintain a bill against a judgment creditor of 
the original grantor and correct the error.*° 


Mutuality of right. The right of a purchaser to 
have an equity court correct a deed must lie also 
in his vendor.** Thus the suecessor of a vendee or 
erantee cannot have a deed reformed where the ven- 
dor could not as against such vendee or grantee.*? 


REFORMATION OF INSTRUMENTS 
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in a court of equity for, never having paid a consider- 
ation, he is deprived of nothing if “mistake does ex- 
ist;°® and the grantee of such a volunteer has like- 
wise been denied relief.4° But one of two voluntary 
grantees may have a deed reformed as to the ors 
and, although there is authority to the contrary,** 
it has been asserted that a court of equity will, in 
an action by the grantee against the heirs at law 
of the grantor, reform a voluntary conveyance to 
effect the real intention of the gift.4? Where a part 
of the consideration of the conveyance of certain 
land to plaintiffs was the purchase of.an interest in 
the grantor’s estate, plaintiffs were not mere volun- 
teers, precluding them from procuring a reforma- 
tion of the deed.*4 


[§ 121] 3. Purchaser at Mortgage Sale.*° As to 
whether a purchaser at a mortgage sale under a pow- 
er of sale is in such privity with the mortgagor as to 
entitle him to the reformation of a misdeseription 


[§ 120] 2. Volunteer.** 
under a voluntary 


Colo.—Selder v. Winegar, 71 Colo. 
574, 203 P 667, 668 [cit Cyc]. 
17 Mo. 


Mo.—Brocking v. Straat, 
A. 296. 

Nebr.—Gwyer _ v. 
Nebr. 573, 50 NW 681: 


Spaulding, 33 


N. H.—Kennard v. George, 44 N. 
H. 440. ; 
Va.—Puckett v. Campbell, 151 Va. 


213, 144 SH 434. 


Wash.—Jenkins v. Jenkins Univ., 
17 Wash. 160, 49 P 247, 50 P 785. 


30. Waters v. Massey-Harris Har- 
vester Co., 86 Colo. 98, 278 P 614; 
Norris v. Colorado Turkey Honestone 
Co., 22 Colo. 162, 43 P 1024. 


[a] Right as personal to grantee. 
—A grantee’s cause of action against 
a grantor for conveying, through mu- 
tual mistake, land other than was 
intended to be conveyed, is personal 
to the grantee and will not pass 
to a purchaser from the grantee un- 
der a deed which merely describes 
the same land described in the deed 
to his grantor. Waters v. Massey- 


Harris Harvester Co., 86 Colo. 98, 
278 P 614; Norris v. Colorado Turkey 
22 Colo. 162, 1 


Honestone Co., 
1024. 


31. Ala.—Stover v. Hill, 208 Ala. 
575, 94 S 826; Woodlawn Realty etc., 
Co, v. Hawkins, 186 Ala. 234, 65 S 183; 
ree v. Watson, 170 Ala. 334, 54 S 


Ark.—Modica vy. Combs, 
149, 249 SW 567. 


Cal.—Parker v. Hardisty, 54 Cal. A. 
628, 202 P 479; Hart v. Walton, 9 Cal. 
PAG 02 5999) SP 79. 


Fla.—Greeley v. De Cottes, 24 Fla. 
475, 6 S 239. 


Ga.—Wall v. Arrington, 13 Ga. 88. 


Ind.—White v. Wilson, 6 Blackf. 
448, 39 AmD 437. 


Iowa.—Stewart v. Brand, 23 Iowa 
477. 

Ky.—Hill v. Clark, 106 SW 805, 32 
KyL 595. 

La.—Louisiana Oil Refining Corp. v. 
Gandy, 168 La. 37, 121 8S 183 [app dism 
and certiorari den 280 U. S. 516 mem, 
50 SCt 65 mem, 74 L. ed. 587 mem]. 

Miss.—Willis v. Gattman, 53 Miss. 
1penke, 

Sie eee v. Shaffner, 

Nebr.—Michelson v, Hyde, 34 Nebr. 
GC. cod eeINO Vino Lalas 
33 Nebr. 5738, 50 NW 681 


158 Ark. 


88 Mo. 


Ordinarily a 
deed has no standing to reform 


Gwyer v. Spaulding, 


erantee 


N. Y.—Polhamus v. Hines, 128 Misc. 
299, 218 NYS 401. 


Tex.—Cleveland State Bank  v. 
Gardner, (Commn. A.) 286 SW 173 
[rev (Civ. A.) 274 SW 220]; Robert 
OilCorp. ve Jones; (Civ. A.)) 2385S w 
(2d) 472, 478 [cit Cyc]. 

Vt.—May v. Adams, 58 Vt. 74, 3 A 
87. 


Wash.—Elwood vy. Stewart, 5 Wash. 
WBOyra2) 2 Aveo. 


Eng.—Burgh v, Francis, 1 Eq. Cas. 
Abr. 320, 21 Reprint 1074. 


32. Toulsiane Oil Refining Corp. v. 
Gandy, 168 La. 37, 121 S 183 [app dism 
and certiorari den 280 U. 8S. 516 mem, 
50 SCt 65 mem, 74 L. ed. 587 mem]. 


33. Ala.—Bagley v. Bagley, 206 
Ala, 232, 89 S 739; Tillis v. Smith, 108 
INE pane 19 S 374, 


Modica_ v. Combs, 
149, "249 SW 567; 
dolph, 33 Ark, 119. 


Fla.—Greeley v. De Cottes, 
475, 5 S 239. 


Ky.—Hill v. Clark, 106 SW 805, 32 
KyL 595. 
SP Me tid v. Adams, 58 Vt. 74, 8 A 


Wash.—Elwood y. Stewart, 5 Wash. 
736, 82 P 735, 1000. 


{a] Ilustration.—Where a_ pur- 
chaser bought a lot by title bond, and 
after erecting a house received a deed 
for it, the description in the bond be- 
ing correct, but that in the deed be- 
ing wrong, a subsequent owner of the 
property may have the deed reformed 
to correct the description on the 
ground of mistake, it appearing that 
the bond had. been lost previous to 
drawing the deed, in which the de- 
scription was drawn from epee ig 


158 Ark. 
Blackburn y. Ran- 


24 Fla. 


Hill v. Clark, 106 SW 805, 32 Ky 
595. 

34, Tillis v. Smith, 108 Ala. 264, 19 
S 374. 

[a] Thus, where a deed by hus- 


band and wife of a homestead misde- 
scribed the land by mistake, and the 
grantee thereafter conveyed it to a 
third person, using the same descrip- 
tion, but it was not shown that there 
was any mistake as between the first 
grantee and the second. The first 
grantee was the proper party to sue 
for reformation of the first deed. Til- 
lis v. Smith, 108 Ala. 264, 19 S 374, 


35. Ala.—Stone v. Hale, 17 Ala. 
557, 52 AmD 1865. 


Ga.—Wall vy. Arrington, 13 Ga. 88. 
Ind.—White v. Wilson, 6 Blackf. 


in the mortgage, the authorities are at variance,*® 


448, 39 AmD 437. 


Miss.—Willis v. Gattman, 53 Miss. 
721; Simmons vy. North, 11 Miss. 67. 


Py i Y.—Gouverneur vy. Titus, 6 Paige 


Hng.—Buregeh v. Francis, 1 Eq. Cas. 


Abr. 320, 21 Reprint 1074. 

36. Higgins Oil, ete., Co. v. Dela- 
ney, 263 Fed, 931. 

37. Higgins Oil, ete., Co. v. Dela- 
ney, Supra, 


38. Reformation of voluntary in- 
strument see supra §§ 12-16. 


Volunteer as “party aggrieved” 
id meaning of statute see supra 


§ 
39. Cal.—Enos v. Stewart, 138 Cal. 
112; 70, P 1005. 


Ga.—Turner vy. Newell, 129 Ga. 89, 
58 SE 657; McWhorter v. O’Neal, 123 
Ga. 247, 51 SE 288; Gould v. Glass, 
120 Ga. 50, 47 SE 505. 


Iowa.—American Sav. Bank ‘v. 
Borcherding, 201 Iowa 765, 208 SW 
518; Dolph v. Wortman, 185 Iowa 
630, 168 NW 252; Else v. Kennedy, 67 
Iowa 376, 25 NW 290. 


Miss.—Herod v. Robinson, 149 Miss. 
354, 115 S 40. 


N. J.—Mulock vy. Mulock, 31 N. J. 
Eq. 594 [rev on other grounds 32 N. 
J. Eq. 348]. 


Oh.—Lyon v. Balthis, 24 Oh. A. 57, 
155 NE 815. 


Eng.—Turner v. Collins, L. R. 7 Ch. 
329; Lister v. Hodgson, L. R. 4 Ea. 
30; Phillipson v. Kerry, 32 Beayv. 628, 
55 Reprint 247; Brown v. Kennedy, 
33 Beay. 133, 55 Reprint 317 [aff 4 De 
G. J. & S. 217, 69 EngCh 169, 46 Re- 
print 901]. 

40. Henderson y. Dickey, 
120. 

41. Spencer 
U1 Vee O. 

42. Lyon vy. 
155 NE 815. 


43. O’Conner v. McCabe, 42 S. D. 
506, 176 NW 43 (dictum). 


Reformation as against heirs and 
personal eres generally see 
infra § 13 

44, amie v. Miles, 84 Miss. 624, 37 
Sl2; 


45. Right of assignee of mortgage 
See supra § 117. 


Right of mortgagee see infra § 123. 
46. See cases infra this section. 


35 Mo. 


v. Spencer, 115 Miss. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


Balthis, 24 Oh. A. 57,. 


e iy 
my . ' 
: 


§§ 121-124} 


some holding that he is not,*? others that he is,#® even 
though as a result’ of a defective execution of his 
deed he acquired only the: equitable title.*® But 
there must be privity on his part with respect to the 
error that occurred as between the mortgagor and 
mortgagee,®® and if he fails to show that as pur- 
chaser he intended to buy other than the lands ac- 
tually described in the mortgage and subsequent pro- 
ceedings, he is not entitled to have them reformed to 
conform to the original intention of the mortgagor 
and mortgagee.°+ 


Vendee of purchaser at a mortgage sale under a 
power of sale may maintain an action for the ref- 
ormation of a misdescription in the mortgage.°? 


[§ 122] E. Mortgagor. A mortgagor is entitled 
to have a mortgage reformed to make it expressly 
give priority to one previously executed by him.°? 


[§ 123] F. Mortgagee.°* A mortgagee stands in 
the shoes of a purchaser for value®® and is entitled 
to reformation of the mortgage,®*® but not after it 
has been foreclosed.®* So a mortgagee is a privy 
thereto®® and may sue to reform prior deeds in the 
chain of his mortgagor’s title;°® but the holder of a 
mortgage is not entitled to have a deed between the 
mortgagor as vendor and another as vendee reformed 
to have included therein a mortgage assumption 
clause as provided for in the contract to convey.®° 


Chattel mortgagee. The right of a chattel mort- 
gagee to have a bill of sale reformed depends upon 
the right of the mortgagor,®! and where the latter is 


47. Haley v. Bagley, 37 Mo. 363. 
48. Goulding Fertilizer Co. 
Blanchard, 178 Ala. 298, 59 S 
Greer v. Watson, 170 Ala. 334, 54 S 


sale see supra § 


v. 
485; 55. 
296; 
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Brocking vy. Straat, 17 Mo 
‘Puckett v. Campbell, 


[53.C. J.J 979 


entitled thereto as against his vendor, the former is 
also.°? 


[§ 124] G. Other Persons. Applying the gen- 
eral rule®? other persons who have been held enti- 
tled to reformation are: The grantee of a valid 
power defectively executed;°+ the obligee of a bond, 
although the consideration of the bond proceeds 
from a third party, who is acting in the name and 
for the benefit of the obligee;®°® the third-party ben- 
eficiary of an insurance policy,®® even though he 
was not a party to the contract;®* and although 
there is authority to the contrary,®* purchasers at 
execution sale.°® Cestuis que trust‘? or the assign- 
ees of a cestui que trust,’ may have reformation; 
but a trustee, since he holds merely the legal title 
without any beneficial interest, is wanting in eq- 
uity,’? and a bill by him for correction should be dis- 
missed.** <A sheriff who has wrongly described land 
sold by him under mortgage foreclosure, has an in- 
terest both as an individual and as trustee of an ex- 
press trust, and to prevent injury to himself and to 
the grantor in the mortgage, may sue for reforma- 
tion.** Parties in control of the operation of mills 
owned by a corporation, and owning a controlling 
interest in the corporation, not being volunteers,*® 
may have reformation of the articles of incorpora- 
tion.7® 

Party drawing instrument. Equity will not re- 
fuse relief because it appears that the party seeking 
it himself drew the instrument,’7 even though he be 
a legal practitioner.7§ 


Right of purchaser at mortgage) purchaser at the execution sale has 


no right to have it reformed. Conner 
v. Wells, 91 Ind. 197. 


tA 
151 - Va. 69. Bradshaw vy. Atkins, 110 an 


487; Lester v. Johnston, 137 Ala. 194, |-213, 144 SE 434, 435 [quot Cyc].. 323; Vanderbeck v. Perry, 28 .N. J. Eq. 

33 S 880; Modica v. Combs, 158 Ark. 56. Denver Brick, etc., Co. v. Mc- 367. 

149, 249 SW 567. Allister, 1 Colo. 261; Brocking v. [a] Illustrations.—(1) Purchasers 
[a] Failure to pay purchase price.| Straat, 17 Mo. A. 296; Kennard v.| at execution sale are entitled to a ref- 

—The rule applies although the pur-| George, 44 N. H. 440: Jenkins v.|ormation of misdescriptions in deeds 


chaser with the consent of the mort- 
gagee delays payment of the price un- | P 247, 50 P 785 
til the error in the description in the 57. 


Jenkins University, 17 Wash. 160, 


Williams v. Hatch, 38 Ala. 338. 


_ 


9]in the chain of title. Vanderbeck v. 
Perry, 28 N, J... Hq). 867. 1 (@)- Sosthe 
purchaser at execution sale of a les- 


mortgage is corrected, the failure to 
pay being a matter between the pur- 
chaser and the mortgagee. Greer v. 
Watson; 170 Ala. 334, 54 S 487. 


49. Goulding Fertilizer Co. v. 
Blanchard, 178 Ala. 298, 59 S 485. 


50. ‘Goulding Fertilizer Co. v. 
Blanchard, supra. 


51. Goulding 
Blanchard, supra. 


52. Modiea v. Combs, 158 Ark. 149, 
249 SW 567. 


53. Gray v. Mewborn, 194 N. C. 348, 
139 SE 695. 


[a] Beason for rule.—‘‘Equity will 
not deny to an honest debtor, who 
wishes to deal justly with his credi- 
tors, an opportunity to be ‘heard ina 
matter of this kind. His interest is 
more than moral; it is legal. The 
contract was made with him. He is 
the real party in interest, and in no 
sense a volunteer.”’ Gray v. Mew- 
born, 194 N. C. 348, 139 SE 695, 696. 


54. Reformation of mortgages and 
foreclosure papers: 
Generally see supra § 21. 
As to description see supra §§ 95-98. 


Right of assignee of mortgage see 
supra § 117. 


Fertilizer Co. v. 


Reformation of mortgage after 
foreclosure see supra §§ 21, 97, 234. 


58. Puckett v. Campbell, 151 Va. 
2138, 144 SE 434. 


59. Stewart v. Brand, 23 Iowa 477; 
Puckett v. Campbell, 151 Va. 213, 144 
SE 434. 


60. American Sav Bank Vv. 
Borcherding, 201 Iowa “765, 208 NW 
518. 

61. Motley v. Darling, 91 N. J. Ea. 
76, 108 A 430. 

62. Motley v. Darling, supra. 

63. See supra § 116. 

64. Segee v. Thomas, 
No. 12,638, 3 Blatchf. 11; 
Moody, 41 Cal. 335. 

65. Nevins v. Dunlap, 33 N. Y. 676. 

66. Binswanger v. Employers’ Li- 
ability Assur. Corp., Ltd., (Mo. A.) 28 
SW (2d) 448. 

67. Binswanger v. Employers’ Lia- 
bility Assur. Corp., Ltd., supra. 

68. Conner v. Wells, 91 Ind. 197. 

{a] Thus it has been held that 
when the execution defendant, due to 
a misdescription in the deed to him, 
has not obtained the legal title, the 


21: OR Cas: 
Gerdes v. 


see’s interest succeeds to the latter’s 
equity against the lessor to have a 
misdescription in the lease corrected. 
Bradshaw v. Atkins, 110 Ill. 323. 


70. Center Creek Water, etc., Co. 
v. Lindsay, 21 Utah 192, 60 P 559); 
Sullivan v. Bruhling, 66 Wis. 472, 25 
NW 211. 


71. Moore v. Munn, 69 Ill. 591. 


72. Stone v. Hale, 17 Ala. 557, 52 
AmD 185; De Veer v. Pierson, 222 
Mass. 167, 110 NE 154; Center Creek 
Water, etc., Co. v. Lindsay, 21 Utah 
1925) 602) 559: 


73. Stone v. Hale, 17 Ala. 557, 52 
AmD 185. 


74 Dodson vy. Lomax, 113 Mo. 555, 
21 SW 25. 


75. Millspaugh vy. Cassedy, 
App. Div. 221, 181 NYS 276. 


Right of grantee under voluntary 
deed see supra § 120. 


76. Millspaugh v. Cassedy, 
App. Div. 221, 181 NYS 276. 


77. Cassidy v. Metcalf, 66 Mo. 519; 
Dalton v. Snyder, 43 S. D. 401, 179 NW 
493; Ball v. Storie, 1 Sim. & St. 210, 
1 EngCh 211, 57 Reprint 84; Jadis v. 
Porte, 8 Alta. L. 489. 


78. Jadis v. Porte, supra. 
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[§§ 125-126 


XI. PERSONS AS TO WHOM REFORMATION MAY BE HAD 


[§ 125] A. In General. 


not be prejudiced thereby.*? 


a reformation as to them.** 
be to make a 
parties while 
other, reform 


Municipal corporations. 
a Ala.—Copeland v. Keller, 129 S 


17 Conn. 
21 Conn. 


Conn.—Holabird vy. Burr, 
556; Stedwell v. Anderson, 
1395 


Ind.—Sample v. Rowe, 24 Ind. 208. 


Iowa.—Fullerton v. Des Moines, 147 
Iowa 254, 126 NW 159; Burner v. Hig- 
man, 133 Iowa 315, 110 NW 580. 


y.—Evans v. Stapleton, 201 Ky. 
116 “358 SW 295. 


La.—Ducere v. Milner, 169 La. 819, 
e260Se72) Pate 11a. AS Sise20! S263; 
Hea AC SO. b22) S165 123 JS. 190i: 
Brown vy. Glass, 3 La. A. 38. 


Me.—Adams v. Stevens, 49 Me. 362. 


Md.—45tna Indemn. Co. v. Balti- 
more, etc., R. Co., 112 Md. 389, 76 A 
251, 136 AmSR 389, 21 AnnCas 268. 


Mo.—Sicher vy. Rambousek, 193 Mo. 
PS eo LS 6S: 

Nebr.—Austin v. Brown, 75 Nebr. 
345, 106 NW 30. 


Nev.—Adams v. Baker, 24 Nev. 162, 
SIPs ion sl MAINS ES hoo. 


N. Y.—Stark v. Masonic Life As- 
soc., 180 NYS 235 [aff 194 App. Div. 
900 mem, 184 NYS 952 mem]. 


N. C.—Dameron v. Rowland Lumber 
Co., 161 N. C. 495, 77 SE 694. 


Or.—Collins v. Heckart, 127 Or. 34, 
270 FP? 907, 910: Ceit irks Coates v. 
Smith, 81 Or. 5d6) L60MER LoL. 


[a] Parties to ee deed.— 
Where a bona fide purchaser of timber 
from a grantee of the landowner sub- 
sequently acquires from the landown- 
er a deed extending the time for cut- 
ting the timber, and such extension 
deed, by mutual mistake, perpetuates 
a mistake of description in the orig- 
inal timber deed, the landowner is 
entitled as against such purchaser to 
a reformation of the extension deed. 
Dameron v. Rowland Lumber Co., 161 
IN;-C, 495, 77 SH694. 

[b] Parties claiming under same 
deed.—The rule that a recorded deed 
cannot be corrected to the prejudice 
of a third party relying on the record 
does not .apply where defendant 
claims title by the same deed under 
which plaintiff claims. Ducre v. Mil- 
ner, 169 La. 819, 126 S 72 [aff 11 La. 
A. 87, 120 S 258, 11 La. A. 180, 122 S 
156, 123 S 190]. 

Reformation against principal of 
mistake of agent see infra § 142. 

go. Ga.—Wachovia Bank, etc., Co. 
v. Jones, 166 Ga. 747, 144 SE 256. 


Ind.—Sample v. Rowe, 24 Ind. 208. 


Iowa.—Burner v. Higman, 133 Iowa 
315, 110 NW 580. 

La.—Louisiana Oil Refining Corp. 
v. Gandy, 168 La. 37, 121 S 183 [app 
dism and certiorari den 280 U. S. 516 


Ordinarily reforma- 
tion will be granted against the original parties,*® 
those élaiming under them in privity,*® those 
notice of the “facts, ®2 and third persons who would 
But correction will 
not be decreed to the prejudice of innocent third 
parties,** and a court of equity cannot adjudicate 
what shall be the effect of a contract as to third per- 
sons, who took no part in executing it, by decreeing 
Where its effect would 
new contract’® for one of two joint 
expressing the true contract of the 
ation will be denied.*® 


An instrument may be 


[By Feuix C. GRABER] 


it.37 


a party to 1t 
with 


[§ 126] 


Where grantor dead or nonresident. 
statute authorizing correction of a description in a 
conveyance in case the grantor is dead or nonresi- 
dent and the grantee or his successors have been in 
quiet possession for a specified period of time,** 
reformation will not be granted as against a mort- 
gagor where he was neither dead nor nonresident and 
the grantee had never been in possession of the prop- 
erty conveyed.®® 
B. Creditors—l. In General. 


reformed as against a municipal corporation that is 


Under a 


The ju- 


risdiction to reform or rectify may be exercised as 


mem, 50 SCt 65 mem, 74 L. ed. 587 


mem]. 

Mass.—Curran v. Magee, 244 Mass. 
le alba wey UND edt 

Mich.—Quirk v. Thomas, 6 Mich. 76. 

Miss.—Brinson v. Perry, 7 S 322. 

Mo.—Kidd v. Brewer, 317 Mo. 1047, 
297 SW 960; Sicher> v. Rambousek, 
193 Mon PLS 91 SW, 68. 

Nev.—Adams v. Baker, 24 Nev. 162, 
Bill BZD eee Ee. Golo. 

N. Y.—Stark v. Masonic Life As- 
soc., 180 NYS 2385 [aff 194 App. Div. 
900 mem, 184 NYS 952 mem]. 

Oh.—Lyon v. Balthis, 24 Oh. A. 57, 
155 NE 815: 

Or.—Collins v. Heckart, 127 Or. 34, 
210e eo 00 eet, Cyclist Coates: Vv. 
Smith, S81 Or, 556,°160 P-517- 
ay,-19 Pas 236. 

S. D.—O’Conner v. McCabe, 42 S. D. 
506, 176 NW 43. 

Tex.—Seureau v, 
189 SW 10038. 

Eng.—Barstow v. Kilvington, 5 Ves. 
Jr. 693, °3L Reprint 755. 

, 81. Ind.—Sample v. Rowe, 24 Ind. 
é De 


Frazer, (Civ. A.) 


wa.—Burner v. Higman, 133 Iowa 
s1B° 110 NW 580, 


Miss.—Russell v. Scarborough, 155 
Miss. 508, 124 S 648. 


Mo.—Sicher v. Rambousek, 193 Mo. 
1173, 91 SW. 68 
Nebr.—Austin v. Brown, 75 Nebr. 


305, 106 NW 30. 


Nev.—Adams v. Baker, 24 Nev. 162, 
51 P 252,°77 AmSR 799. 


N. J.—Slack v. Craft, 
1014. 


Or.—Collins v. Heckart, 127 Or. 34 
270 P 907.) 910° [eit Cye]. 


Tex.—Blount v. Payne, (Civ. A.) 187 
SW 990. 


[a] Im Maine (1) it is said to be 
the general rule that a decree reform- 
ing a mistake in a deed can only be 
entered when the litigation is between 
the original parties to the instrument. 
Cole v. Fickett, 95 Me. 265, 49 A 1066; 
Adams v. Stevens, 49 Me. 362. (2) 
But when a purchaser has knowledge 
of the mistake, and of the true intent 
and design of the instrument at the 
time of the purchase, he stands in no 
better condition than the original par- 
ties thereto, and reformation may be 
had as against him, Adams. y. Ste- 
vens, supra. 


Purchaser with notice see infra § 
132. 


82. Broussard vy. 
La. 9138, 114 S 834. 


83. U. S.—U. S. v. Munroe, 27 F. 


(Ch.) 57 A 


Broussard, 164 


well against ereditors as between immediate par- 


Cas. No. 15,835, 5 Mason 572. 


Colo.—Work vy. Wagner, 76 Colo. 
40 Seok ie TAO: 
Ga, Realty iGo; Ve 


Broome, 166 Ga. 319, 143 SE 375; Por- 

ter v. Wright, 145 Ga. 787, 89 SE 838. 
Ind. T.—Byrne v. Ft. Smith Nat. 

Bank, 1 Ind. T. 680, 48 SW 957. 


Iowa.—Burner v. Higman, 133 Iowa 
ae oe NW 580. 

232 

Ke ‘574. 22 SW (2d) 1029; Doherty 


v. First’ Nat. Bank, 161 Ky. 202, 170 
SW 615; Barbee vy, Northern Bank, 3 
KyL 57. 


»-La.— Bender v. Chew, 129 La. 849, 
56 S 1023;: Waller v. Colvin, 151 La. 
765, 92 S 328; Sentell v. Randolph, 52 
La; ‘Ann-52,.26 S 7973. Reitzell ey. 
Louisiana Cent. Lumber Co., 12 La. A. 
464, 125 S 307. 


Md.—Anderson v, Tydings, 
427, 68 AmD 708. 


8 Md. 


: aker, 24 Nev. 
51 P 252, 77 AmSR 799. 


Oh.—Goldsmith yv. Cincinnati, 14 
Oh. Cire _Cty342) 7 Oh. Cir Dee: G25 


Tenn.—Harlan v. Central Phosphate 
Co., (Ch. A.) 62 SW 614. 


Vt.—Tabor v. Cilley, 53 Vt. 487. 


[a] Reformation not granted.—(1) 
In a suit by the holder of income cer- 
tificates issued by a mutual assess- 
ment insurance company. Porter v. 
Wright, 145 Ga. 787, 89 SE 838. (2) 
To the prejudice of the general credi- 
tors of a debtor in very embarrassed 
circumstances. Anderson vy. Tydings, 
8 Md. 427, 68 AmD 708. 


Reformation as against bona fide 
purchaser see infra § 133. 


84. Georgia R., etc., Co. v. Roy, 147 
Ga. 349, 94 SE 218. 


85. See supra § 5. 


86. Dale v. Simon, (Tex. Commn. 
ae SW 467 [aff (Civ. A.) 248 SW 

{a] Thus where, as to one of two 
joint lessees under an oil and gas 
lease, but not as to the other, the con- 
tract of lease as written evidenced the 
true contract with the lessor, the les- 
sor was not entitled to have the lease 
reformed, the interests of the lessees 
being indivisible, and reformation be- 
ing impossible without affecting in- 
terests of both and imposing on one a 
contract not his. Dale v. Simon, (Tex. 
Commn, A.) 267 SW 467 [aff (Civ. A.) 
248 SW 703]. 


87. Fullerton v. Des Moines, 147 
Iowa 254, 126 NW 159. 


88. See statutory provisions. 


89. Gotfredson Bros. Co. v. Dusing, 
145 Wis. 659, 129 NW 647. 


162, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 126-129] 


ties.°° Although under some circumstances a debtor 
may prefer one creditor over others, if, in conse- 
quence of a mistake of law, the parties select and 
make use of an instrument which does not effectuate 
their intention of preference, the court will not cor- 
rect to the prejudice of the general creditors.°! 
Likewise a reformation of an assignment for the 
benefit of creditors will not be made as against the 
beneficiaries so as to conform to the intention of the 
immediate parties, if the beneficiaries will lose val- 
uable rights and not be placed in statu quo,?? and 
equity will not interfere by reforming an instru- 


ment®* to aid one creditor against another on the. 


ground of mistake. 


Assignment for benefit of creditors may be re- 
formed to supply a release omitted therefrom as 
against a creditor put on inquiry respecting the 
terms of the agreement.®4 

[§ 127] 2. Lien Creditors. An instrument evi- 
dencing a specific equitable lien may be reformed as 
against a subsequent lienholder chargeable with no- 
tice of such equities;®® and a chattel mortgage may 
be reformed so as to include an omitted article, even 
as against one who held a prior vendor’s lien.®¢ 
Equity will not, however, rectify so as to prejudice 


90. Ala.—Berry v. Sowell, 72 Ala. 


Randolph, 33 
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based on no valuable consideration 
14. will not be reformed to make it show 
that the consideration thereof was the 


(538°C. J.J> 981 


the rights of a lienholder acquired in land by legal 
proceedings; ;°7 and a vendor’s lien omitted by mis- 
take will not be supplied where it will prejudice the 
rights of another lienholder whose debt was contract- 
ed on the faith of the vendor’s:ownership of the 
property conveyed by the deed of record in which 
such lien was not reserved.°§ 


[§ 128] 3. Attachment Creditors. Attachment 
creditors cannot be protected as bona fide purchas- 
ers,?® against an equity of a grantee to have a deed 
reformed so as to show a valuable consideration.* 
So mistakes will be rectified against attaching cred- 
itors of a mortgagor.” 

[§ 129] 4. Judgment Creditors. Judgment cred- 
itors are not usually considered purchasers, being 
simply general lienholders on whatever interest the 
judgment party may have in the land,® and hence 
their rights do not stand in the way of the reforma- 
tion of prior deeds and mortgages.* There is some 
authority, however, to the effect that as against one 
who has accepted a mortgage containing a, false de- 
seription, a creditor with a judgment lien accruing 
subsequent to the date of the mortgage stands on the 
same footing as a purchaser in good faith,® and as 
to him, where this rule obtains, the mortgagee is not 


253. 


Minn.—Wilson v. Geiss, 
211, 190 NW 61. 


153 Minn. 


Ark.—Blackburn v. 
Ark. 119. 


D. C.—Fenwick v. Bruff, 8 D. C. 107. 
Ga.—Lowe v. Allen, 68 Ga. 225. 


Ida.—Feltham: v. Blunck, 34 Ida. 1, 
LISLE? 763. 

Ind.—White v. Wilson, 6 Blackf. 
448, 39 AmD 437. 

Iowa.—Davis v. Bunnell, 207 Iowa 
1181, 225 NW 6. 

Kan.—Bush v. Bush, 33 Kan. 556, 
6 P 794. 
ee v. Anderson, 116 SW 


Minn.—Lebanon Sav. Bank v. Hol- 
lenbeck, 29 Minn. 322, 13 NW 145. 


53 Miss. 


lias 


Nebr.—Beckius v. Hahn, 114 Nebr. 
371, 207 NW 515, 44 ALR 73. 


N. Y.—Wheat v. Rice, 97 N. Y. 296. 

Oh.—Bobe v. Rankin, 16 Oh. Cir. Ct. 
634,-9 Oh. Cir. Dee: 192. 

Tenn.—Wright v. Market 
(Ch. A.) 60 SW 623. 

Tex.—Willis v. Munger Improved 
Cotton Mach. Mfg. Co., 13 Tex. Civ. A. 
677, 36 SW 1010. 

Va.—Mauzy v. Sellars, 26 Gratt. (67 
Va.) 641; Alexander v. Newton, 2 
Gratt. (43 Va.) 266. 


Eng.—Buregnh v. Francis,-1 Eq. Cas. 
Abr. 320, 21 Reprint 1074. 


[a] Illustration.—A creditor who 
a in no way accepted and adopted 

a promise by a third party, in a con- 
tract between him and the debtor to 
pay the debt, has no legal interest in 
the promise which will entitle him 
to contest an action by the promisor 
for a reformation of the contract by 
striking out the promise on_ the 
ground of mistake. Wheat v. Rice, 
OM Nie Your 29.05 

91. Anderson v. Tydings, 8 Md. 427, 
63 AmD 708. 

92. Cottrell v. Citizens’ Sav. Bank, 
53 Minn. 201, 54 NW 1111. 


938. Smith v. Turrentine, 55 N. C. 
253; Stoltz v. Vanatta, 5 OhS&CP 34, 
32 CinecLBul 100. 

fa] Thus, where the effect of such 
reformation would be to defeat the 
rights of an attacking creditor, a deed 


Bank, 


cancellation of a debt owed the gran- 
tee therein by the grantor. Stoltz v. 
vonet. 5 OhS&CP 34, 32 CincLBul 
10 


94. Southeast Portland Lumber Co. 
v. Heacock, 128 Or. 248, 275 P 28. 

95. Fenwick v. Bruff, Sepa CA 1LOs 
Lebanon Sav. Bank v. Hollenbeck, 295 
Minn. 322, 183 NW 145. 


[a] Rule applied as against the 
parties to a prior deed of trust on the 
same premises, which was not re- 
corded for over a year subsequent to 
the record of conveyance of the last 
deed of trust. Fenwick v. Bruff, 8 
DS Cra 07 

96. Willis v. Munger Improved 
Cotton Mach. Mfg. Co., 13 Tex. Civ. A. 
677, 36 SW 1010. 

97. Goodbar v. Dunn, 61 Miss. 618. 


98. Lough v. Michael, 37 W. Va. 
CHC ENS D) 81, 470. 


99. Bona fide purchasers generally 
see infra § 133. 


1. Berry v. Sowell, 72 Ala. 14. 


2. Bush vy. Bush, 33 Kan. 556, 6 P 
794; Strang v. Beach, 11 Oh. St. 283, 
78 AmD 308; Wright v. Market Bank, 
(Tenn. Ch. A.) 60 SW 623. 


3. Nature of judgment lien see 
Judgments § 872. 

4 Ala.—Bailey v. Timberlake, 74 
Ala. 221; Early v. Owens, 68 Ala. 171; 
Baskins v. Calhoun, 45 Ala. 582; Stone 
v. Hale, 17 Ala. 557, 52 AmD 185. 


Ark.—Blackburn vy. Randolph, 33 
Ark. 119; Brewster v. Clamfit, 33 Ark. 
72; Allen v. McGaughey, 31 Ark. 252. 


Ga.—Lowe v. Allen, 68 Ga. 225; 
Wall v. Arrington, 13 Ga. 88; Wyche 
v. Greene, 11 Ga. 159. 


Ida.—Felthan v. Blunck, 34 Ida. 1, 
1938 P 763. 

Ind.—Boyd v. Anderson, 102 Ind. 
217, 1 NE 724; Morrison v. Collier, 79 
Ind. 417; White v. Wilson, 6 Blackf. 
448, 39 AmD 4387. 


Iowa.—Davis v. Bunnell, 207 lowa 


1181, 225 NW 6; Loomis v. Hudson, 18 
Iowa 416; Welton v. Tizzard, 15 lowa 
ae 


<an.—Emick v. Swafford, 107 Kan. 
209, 191P) 490. 


Ky.—Jones v. Anderson, 116 SW 


Miss.—Willis v. Gattman, 53 Miss. 
721; Simmons v. North, 11 Miss. 67. 


Nebr i inscias v. Hahn, 114 Nebr. 
371, 207 NW 515, 44 ALR 73. 


moe Y.—Gouverneur v. Titus, 6 Paige 


Oh.—Strang v. Beach, 
283, 78 AmD 308. 


Eng.—Burgh v. Francis, 1 Eq. Cas. 
Abr. 320, 21 Repriat 1074. 


[a] Purchaser at own execution 
sale.—Where a conveyance by a hus- 
band to his wife was made in good 
faith, and for adequate consideration, 
and the statement in the deed that it 
was for love and affection was a mis- 
take, a judgment creditor of the hus- 
band, purchasing the property on his 
own execution sale in the face of the 
deed, was not a bona fide purchaser 
for value, and could not invoke the 
rule that a. mistake will not be cor- 
rected if it affects intervening equi- 
ties of innocent third persons. Jones 
v. Anderson, (Ky.) 116 SW 253. 


[b] In the District of Columbia.— 
(1) Under the act of congress of April 
29, 1878, making conveyances of real 
estate valid as against creditors, and 
subsequent purchasers for a valuable 
consideration, without notice, only 
from the date that the same are ac- 
knowledged and recorded, a mistake in 
the description of property in a re- 
corded deed will not be corrected by 
a court of equity to the prejudice of 
the rights of bona fide judgment cred- 
itors of the grantee having a lien upon 
the property. Ruppert v. ‘Haske, 16 D. 
C262: (2) But, notwithstanding 
such statute, as against a judgment 
creditor who has by record or other- 
wise been put on notice of the equita- 
ble rights of the mortgagee to have it, 
reformation of a mortgage will be 
granted. Manogue v. Bryant, 15 App. 
245. 

{[c] Recording statutes.—A judg- 
ment creditor is not protected by a 
statute requiring record of convey- 
ance from the reformation by equity 
of a mistaken description in a reecord- 
ed mortgage. Bailey v. Timberlake, 
74 Ala. 221. 


5. Wixon v. AOD, 
232 P 665. 


LA Ohee ste 
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entitled to reformation. A defectively executed 
mortgage, it has been held, may not be reformed so 
as to defeat a subsequent judgment lien.‘ 


Assignee of judgment. Where a judgment ren- 
dered after the execution of a mortgage has been 
sold and assigned for a valuable consideration to 
one without notice of a mistake in the mortgage, as 
against such purchaser reformation of the mortgage 
will be denied.§ 

[§ 130] C. Heirs and Personal Representatives. 
Heirs and personal representatives stand in the place 
of their decedents, and equity will correct mistakes 
against them whenever the same would be proper 
between the original parties. Thus mistakes have 
been corrected as against the heirs of the grantor of 
a deed?° or a mortgage, 1! the heirs and administra- 
tor of the grantor'? or the mortgagor,'? and as 
against an executor de son tort.14 So marriage set- 
tlements have been reformed as against the heir of 
the mother?® and the devisee of the father;1® and 
a conveyance of community property has been re- 
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formed after dissolution of the community against 
the heirs of the wife.1? 

A voluntary deed!® may not, it has been said, be 
corrected as against the heirs at law of the gran- 
tor,!® but there is authority to the contrary.*° 


[§ 131] D. Voluntary Grantees.*? Voluntary 
grantees are not prejudiced by the correction of a 
mistake because they have expended no valuable 
consideration; hence equity will reform as against 
them.22 So the relief has been granted at the suit 
of one voluntary grantee against another,*? and it 
has been allowed the vendor as against a voluntary 
grantee of the original purchaser.** 

[§ 132] E. Purchasers and Mortgagees*°—1. In 
General. The rights of purchasers and mortgagees 
depends upon whether or not such purchasers or 
mortgagees have had notice.2® As against a subse- 
quent purchaser with notice or knowledge of a mis- 
take therein, a deed or other instrument may be re- 
formed;?* and under the rule that a subsequent 
mortgagee is subject to all prior equities of which 


Reformation as against bona fide 
obegeee generally see infra §§ 133, 


6.. Wixon v. Wixon, 76 Colo. 392, 
232 P 665; Wedman v. Carpenter, 65 
Colomes, Lise. 56. 

7. White v. Denman, 16 Oh. 59 [aff 
1 Oh. St. 110]. 

8. Wainwright v. Flanders, 64 Ind. 
306; Flanders y. O’Brien, 46 Ind. 284. 


Right of reformation against bona 
fide purchasers generally see infra 
§ 133. 

9. Ind.—Morris v. Stern, 80 Ind. 
227. 

La.—Louisiana Oil Refining Corp. v. 
Gandy, 168 La. 37, 121 S 183 [app dism 
and certiorari den 280 'U. S. 516 mem, 
.50 SCt 65 mem, 74 L.’ed. 587 mem]. 

Mass.—Curran v. Magee, 244 Mass. 
1, 138 NE 1. 

Mich.—Quirk v. Thomas, 6 Mich. 76. 

Miss.—Brinson v. Perry, 7 S 322; 
Gray v. Roden, 24 Miss. 667. 

Oh.—Lyon v. Balthis, 24 Oh. A. 57, 
155 NE 815. 

S. D.—O’Conner v. McCabe, 42 S. D. 
506, 176 NW 43. 

Eng.—Barstow v. Kilvington, 5 Ves. 
Jr. 5938, 31) Reprint 755; Jenkins v. 
Quichant [cit Barstow v. Kilvington, 
5 Ves. Jr. 593, 596, 31 Reprint 757]. 


10. Curran v. Magee, 244 Mass. 1, 
138 NE 1; O’Conner v. McCabe, 42 S. 
D. 506, 176 NW 43. 

11. Brinson v. Perry, (Miss.) 7 S 
322. 

12. Quirk v. Thomas, 6 Mich. 76. 

13. Morris v. Stern, 80 Ind. 227. 

14. Gray v. Roden, 24 Miss. 667. 


15. Barstow v. Kilvington, 5 Ves. 
Jr. 598, 31 Reprint 755. 


16. Jenkins v. Quichant [cit Bar- 
stow v. Kilvington, 5 Ves. Jr. 596, 31 
Reprint 757]. 

17. Louisiana Oil Refining Corp. v. 
Gandy, 168 La. 37, 121 S 183 [app 
dism and’ certiorari den 280 U. S. 516 
mem, 50 SCt 65 mem, 74 L. ed. 587 
mem]. 

18. Reformation of voluntary in- 
struments generally see supra §§ 12- 
16. ‘. 

19. Lyon v. -Balthis, 24 Oh. A. 57, 
155 NE 815. 

20. ©O’Conner v. McCabe, 42 8S. D. 
506, 176 NW 43 (dictum). 

21. Reformation of voluntary in- 


euments generally see supra §§ 12- 


22. Wyche v. Greene, 11 Ga. 159; 
Spencer y. Spencer, 115 Miss. 71, 75 


770. See also supra § 130. 
23. Spencer v. Spencer, supra. 
24. Edwards yv. Rozar, 155 Ga. 170. 


116 SE 313. 


25. Reformation: 

As against voluntary grantee of pur- 
chaser see supra § 131. 

Of instrument improperly witnessed 
see supra § 77. 


26. See cases infra this section; 
and §§ 133-135. 


27. U. S.—Mathis v. Hemingway, 
24 F. (2d) 951. 
seo shead v. Brown, 18 Ala. 


Ark.—Tanner vy. Manos, 160 Ark. 
293, 254 SW 676; Modica v. Combs, 
158 Ark. 149, 249 SW 567. 


Cal.—Arp v. Ferguson, i175 Cal. 646, 
166 P 803; Stonesifer v. Kilburn, 122 
Cal. 659, 55 P 587; Union Tee Co. ve 
Doyle, 6 Cal, A. 284, 92 P 112. 


Colo.—Anderson v. Juanita Coal, 

ete., Co., 83 Colo. 562, 267 P 400. 
Conn.—Watson v. Wells, 5 Conn, 
8. 


Ga.—Macon v. Dasher, 90 Ga. 195, 
16 SE 75. 


TIll.—Skelly v. Ersch, 305 Ill. 
137 NE 106; Mason v. Mullahy, 
Tll. 3838, 34 NE 36; 
liams; 81 Tle Liz: 


Ind.—Smith _ v. 
Ind. 363, 28 NE 696; 


126, 
145 
Preston v. Wil- 


Schweigerer, 129 


Isaacs v. Wiley, 


85 Ind. A. 498, 154 NE 512; Remm vy. 
Landon, 43 Ind. A. 91, 86 NE 973. 
Iowa.—Haynes v. Seachrest, 13 
Iowa 455. 
Ky.—Jones v. Anderson, 116 SW 
253. 


La.—Charnley v. Edenborn, 163 La. 
945, 113 S 156. 


Me.—Adams v. Stevens, 49 Me. 362. 


Mass.—Rumrill y. Shay, 110 Mass. 
170. 


Mich.—Lowrie, etc., Lumber Co. v. 
Rubin, 245 Mich. 224, 222 NW 169; 
Sidorski v. Leppak, 222 Mich. 224, 192 
NW 620; Perkins v. Canine, 113 Mich. 
72, 71 NW 457; Hoyt v. Gooding, 99 
Mich. 71, 58 NW 41; Ford v. Daniells, 
71 Mich. 77, 38 NW 708. 


Minn.—Benson v. Markoe, 37 Minn. 
30, 38 NW 38, 5 AmSR 816. 


Miss.—Russell v. Scarborough, 155 


Miss. 508, 124 S 648; Dead River Fish- 
ing, etc., Club v. Stovall, 147 Miss. 
350; 13S e306: 

Mo.—Kidd v. Brewer, 317 Mo. 1047, 
297 SW 960; Palmer v. Wood, 201 SW 
857; Fischer v. Dent, 259 Mo. 86, 167 
SW 977; Memphis Loan, etc., Assoc. 
v. Arnett, 169 Mo. 201, 69 SW 365. 


Nebr.—Miller v. Vanicek, 106 Nebr. 


661, 184 NW 132; Carpenter Paper 
v. Wilcox, 50 Nebr. 659, 70 NW 


N. H.—Herbert v. Odlin, 40 N. HR. 
pre Prescott v. Hawkins, 16 N. H. 


N. Y.—Penfield v. New Rochelle, 18 
App. Div. 83, 45 NYS 460 [aff 160 N. Y. 
697 mem, 55 NE 1098 mem]; Fischer 
v. Ginzburg, 191 App. Div. 418, 181 
NYS 516. 


N. D.—Crosson vy. Kartowitz, 43 N. 
D, 466, 175 NW 868. 


Or.—Collins v. Heckart, 127 Or. 34, 
270 P 907; Kraushaar v. Hauk, 27 Or. 
92, 39 P 539; Savage v. McCorkle, 17 
Or. 42, 21 P 444. 


S. D.—Peters v. Fell, 15 S. D. 391, 89 
NW 1014. 


Tenn.—Johnson v. Johnson, 8 Baxt. 
I pe v. Hickman, 3 Tenn. Civ. 


Tex.—Robert Oil Corp. v. Jones, 
(Civ. A.) 23 SW (2d) 472; Mattox v. 
Davis, (Civ. A.) 106 SW 169; Milby 
v. Regan, 16 Tex. Civ. A. 352, 41 SW 
372; Balfour v. Cleveland, (Civ. A.) 
41 SW 143; Yarzombeck vy. Grier, 
(Civ. A.) 32 SW 236. 


BS ae v. Adams, 58 Vt. 74, 3 A 


Wash.—Miles v. Craig, 
530, 266 P 182. 


W. Va.—sStickley v. Thorn, 87 W. 
Va. 678, 106 SE 240. 


Wis.—Capital City Lumber Co. v. 
Olson, 190 Wis. 182, 208 NW 891; In- 
gles v. Merriman, 96 Wis. 400, 71 NW 
368, 


[a] TIllustration.—A deed from 
which by mutual mistake a reserva- 
tion of merchantable pine timber was 
omitted will be reformed in equity 
as against the grantee, and also as 
against a third person who purchased 
the timber from such grantee with no- 
tice of the mistake. Mattox v. Davis, 
(Tex. Civ. A.) 106 SW 169. 


[b] Dependence on equities.— 
“Whether reformation will be granted 
depends upon the equities of the sit- 
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he had notice,?* a mistake can be reformed as against 
In either case the notice may be ac- 
Since the assignee of a 
mortgage acquires no better title than that of his 
assignor and is subject to defenses, legal or equitable, 
which might have been set up against the assignor,*? 
an instrument may be reformed against him as well 


such a party.?® 
tual®® or constructive.® 


as against the mortgagee himself.?* 


will be reformed as against one who agrees to assume 


it, and takes the land charged with 


instrument is recorded, and subsequently comes into 


the hands of an innocent assignee 


out notice of the mistake, such assignee is not pro- 
tected, either by the recording act or by general 
principles of equity, from the claim to have the in- 
Where by mutual mistake 
more land was included in a deed than the parties 
intended, but possession was taken only of the land 


strument reformed.?® 


intended, reformation may be had 


grantor as against remote grantees who purchased 


under the same mutual mistake and 


uation.” Capital City Lumber Co. v. 
‘Olson, 190 Wis. 182, 208 NW 891, 893. 


28. See Mortgages § 478. 


29. Ark.—Sherwin-Williams Co. v. 
‘Leslie, 168 Ark. 1049, 272 SW 641; 
Craig v. Pendleton, 89 Ark. 259, 116 
SW 209. 


roe Sperone v. Guzman, 1 Cal. 


Colo.—Smith v. Brunk, 14 Colo. 75, 
23 P 325. 


Conn.—Holabird v. Burr, 17 Conn. 
556; Sumner v. Rhodes, 14 Conn. 135; 
Peters v. Goodrich, 3 Conn. 146. 

Fla.—Herring v. Fitts, 43 Fla. 54, 
30 S 804, 99 AmSR 108. 

TIll.— Willis v. Henderson, 5 Ill. 13, 
-38 AmD 120. 


Ind.—Pence v. Armstrong, 
194). 


Me.—Cross v. Bean, 81 Me. 525,17 A 
Oe 


Mich.—McBride  v. 
Mich. 601, 230 NW 933. 

Minn.—Lebanon Sav. Bank v. Hol- 
lenbeck, 29 Minn. 322, 13 NW 1465. 


Miss.—Lyon v. Carr, 151 Miss. 850, 
119 S 306; Brinson v. Perry, 7S 322. 


Mo.—Mississippi Valley Trust Co. 
v. McDonald, 146 Mo. 467, 48 SW 483; 
Cox v. Esteb, 81 Mo. 393. 


Nev.—Ruhling v. Hackett, 1 
360. 

N. J.—Gale v. Morris, 29 N. J. Eq. 
222 [aff 30 N. J. Eq. 285]. 


N. Y.—Crippen v. Baumes, 15 Hun 
136. 


Okl.—Varner-Collins Hardware Co. 
v. New Milford Security Co., 49 Okl. 
GS, dae P66: 


S. D.—lLyons v. Archer, 
314, 1483 NW 286. 


vVt.—Blodgett v. Hobart, 18 Vt. 414. 


[a] Rule applied.—(1) Where the 
date and name of the payee of a note 
mentioned in the conditions of a 
mortgage deed were misdescribed, 
through mistake, in a bill of foreclo- 
sure stating such mistake, there may 
be a correction, not only as between 
the parties to the deed, but as between 
the mortgagor and a subsequent mort- 
gagee with notice. Peters v. Good- 
rich, 3 Conn. 146. (2) Where the bene- 
ficiary in a mortgage in which land 
is misdescribed sues to reform, mak- 
ing the holder of a subsequent mort- 
gage covering the same land a_ code- 
fendant with the mortgagor, alleging 
that the latter mortgagee took with 


95 Ind. 


250 


McBride, 


Nev. 


32 S. D. 


knowledge of the mistake in the de- 
scription in the first mortgage, and 


Inferior title. 


So a mortgage 


it.24 Where an 


for vaiue with- 


/ 
take.*° 


by the original 


maintained pos- 


asking that the lien of the first mort- 
gage be declared prior to that in the 
second, if the evidence sustains the 
allegations, equity will declare the 
lien of the first mortgage prior to that 
of the second. Cox v. Esteb, 81 Mo. 


393. 

30. See cases supra notes 27, 29. 

31. Conn.—Peters vy. Goodrich, 3 
Conn. 146. 

Ill.— Mason vy. Mullahy, 145 Ill. 383, 
34 NE 36. 

Ind.—Pence v. Armstrong, 95 Ind. 
191; Isaacs v. Wiley, 85 Ind. A. 498, 
154 NE 512. 

Miss.—Dead River Fishing, etc., 


Club v. Stovall, 147 Miss. 385, 113 S 
OOO. on 

Mo.—Mississippi Valley Trust Co. 
v. McDonald, 146 Mo. 467, 48 SW 483. 


[a] Recording of mortgage deed 
affords constructive notice to subse- 
quent encumbrancers. Peters v. 
Goodrich, 3 Conn, 146; Mississippi 
Valley Trust Co. v. McDonald, 146 Mo. 
467, 48 SW 483. 

What constitutes bona fide purchas- 
er see infra § 134. 

32. See Mortgages § 710. 

33. Galva First Nat. Bank v. Reed, 
205 Iowa 7, 215 NW 732; Andrews 
v. Gillespie, 47 N. Y. 487. 

34. Lebanon Sav. Bank v. Hollen- 
back, 29 Minn. 322, 183 NW 145. 


35. Klatt v. Dummert, 70 Minn. 
467, 73 NW 404. 


36. Wachovia Bank, etce., Co. v. 
Jones, 166 Ga. 747, 144 SE 256. 


[a] Reason for rule.—Under the 
circumstances the case stands as if 
thes remote grantees were parties to 
the first deed. Wachovia Bank, etc., 


Co. v. Jones, 166 Ga. 747, 144 SH 
256. 
37. Nevins v. Coleman, 198 Mo. A. 


252, 200 SW 445. See also supra § 
97. 


[a] Foreclosure by assignee does 
not preclude reformation by the 
mortgagor as against the mortgagee 
to supply a provision omitted by 
mistake. Nevins v. Coleman, 198 Mo. 
A. 252, 200 SW 445. 


Reformation after foreclosure see 
supra §§ 21, 97; and infra § 234. 


38. Parish v. Scott, 10 MHeisk. 
(Tenn.) 438. 
[a] Illustration.—A conveyed to 


B certain land to avoid his debts, 
and afterward conveyed to C, in- 
forming him of the fact and agree- 
ing to get a deed from B, who ac- 
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session only of the land meant to be sold.*° 


After foreclosure of a mortgage reformation may 
be had as against the mortgagee.?7 


As against a subsequent purchaser 


with an inferior title, reformation may be had.*® 


Agreement to discharge obligations. 
tion for mutual mistake may be had at the suit of 
a party to an existing contract with the seller as 
against one who, as part of the transaction whereby 
he purchases all of the property, assets, and good 
will of another, assumes and agrees to perform all 
contracts of the seller, and satisfy and discharge all 
of his debts and liabilities;°° and this is so whether 
or not the purchaser had knowledge of the mis- 


Reforma- 


[§ 133] 2. Bona Fide Purchaser*'—a. In General. 
A mistake in a written instrument will not be correct- 
ed against a bona fide purchaser for value without 
notice*? whether the mistake occurs in a deed,** 


cordingly executed a deed, but made 
a mistake in giving the boundaries. 
A afterward conveyed a part of the 
land to D. C filed a bill to have the 
deed reformed, stating these facts. 
D demurred. The demurrer was 
overruled, and it was held that C, 
having a superior title, was enti- 
tled to have the mistake corrected. 


Faen v. Scott, 10 Heisk. (Tenn.) 
Barker v. Pullman’s Palace 


Co., 124 Fed. 555 [aff 134 Fed. 
70; 67 CCA 1961. 


40. Barker ov. 
Car Co., supra. 


41. Reformation as against as- 
signee of judgment lien for value 
without notice see supra § 129. 


42. See cases infra notes 43-46. 


“The party seeking relief commit- 
ted the mistake and is in default. 
The defendant is an innocent, pur- 
chaser and is in no default. In such 
cases when one of the two parties 
must suffer, the loss must fall up- 
on him who is in default.” Henry 
Vit omithy i 6laN Casitas tos 


43. U. S.—Reeves v. Vinacke, 20 
BY, Cass No, 1156633 2) MeCranya 2s 
viene ¥. Paysonsi2Ghe Casa NOs tore 


Ark.—New England Securities Co. 
v. West Helena Cons. Co., 177 Ark. 
849, 8 SW (2d) 440; Addams v. Edger- 
ton, 48 Ark. 419, 3 SW 628; David- 
son v. Davidson, 42 Ark. 362. 


Ga.—Macon v. Dasher, 90 Ga. 195, 
16 SE 75; Kilpatrick v. Strozier, 67 
Ga. 247; Boardman v. Taylor, 66 Ga. 
638; Wall v. Arrington, 13 Ga. 88; 
Ligon v. Rogers, 12 Ga. 281. 


Ill.— Skelly v. Ersch, 305 Ill. 
137 NE 106. 


Ky.—White Grocery Co. v. Moore, 
190 Ky. 671,- 228 SW 679; Johnson 
v. Beaver Creek Fuel Co., 190 Ky. 
499, 227 SW 792, 793. [cit Cyc]. 


La.—Myers v. Dawson, 158 La. 758, 
104 S 704; Bender v. Chew, 129 La: 
849, 56 S 1023; Adams v. Drew, 110 
La. 456, 34 S 602; Reitzell v. Lou- 
isiana Cent. Lumber Co., 12 La. A. 
464, 125 S 307; Brown v. Glass, 3 
La. A. 38. 


Me.—Farley v. Bryant, 32 Me. 474; 
Whitman v. Weston, 30 Me. 285. 


Mass.—Burke v. McLaughlin, 246 
Mass. 533, 141 NE 601. 


Mich.—Robertson v. Smith, 191 
Mich. 660, 158 NW 207, 208, Ann 
Cas1918D 145 [cit Cyc]; Dart .v. Bar- 
bour, 32 Mich. 267. 


Pullman’s Palace 
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a mortgage,** or any other instrument.*® 
sequent bona fide vendee without notice from a 
purchaser with notice is protected,*® but even as 
against him reformation has been decreed on pay- 
ment to him of his consideration.*? 
with notice from a bona fide purchaser takes the title 
of the latter*® and, although there seems to be au- 
thority to the contrary,*® reformation cannot be had 
But where land omitted from a 
deed through mutual mistake subsequently was in- 
cluded by mistake in a deed of lands to others, the 
existence of the mistake in the second deed under- 
mines and destroys the effect of the subsequent gran- 
tees’ status of bona fide purchasers, and leaves the 


as against him.°° 
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A sub- 


reformation.° + 


So a purchaser 


grantees in the second deed subject to the superior 


Miss.— Kilpatrick v. Kilpatrick, 23 
Miss. 124, 55 AmD 79. 

Mo.—American Bank v. Bray, 231 
Mo. 576, 11 SW (2d) 1016; Brown v. 
Gwin, 197 Mo. 499, 95 SW 208. 

N. J.—Heissen v. Bleznak, 8 N. J. 
Mise. 225, 149 A 630. 


N. C.—Sealey v. Brumble, 
Gl295: 


59. AN: 


Or.—Lytle v. Hulen, 128 Or. 483, 
275 P 45, 51 [cit Cyc]. 

Pa.—Lenheim v. Smith, 54 Pa. 
Super. 147. 

Tenn.—Teague v.. Sowder, 121 
Tenn. 132, 114 SW 484; Lally v. Hol- 


land, 1 Swan 396. 
Va.—Reid v. Rhodes, 106 Va. 701, 
56 SE 722. 


Wash.—Billings v. Billings, 287 P 
46; Seward v. Spurgeon, 9 Wash. 


Nees (303% 
W. Va.—Stickley v. Thorn, 87 W. 
Va. 673; 406 SE 240; Robinson v. 


Braiden, 44 W. Va. 183, 28 SE 798. 


But see Jamaica Sav. Bank v. Tay- 
LOM ien CAD Den Dive )b6%54. 0° IN Yas) 7190 
(containing a dictum to the effect 
that where a contract for the sale 
of land, owing to a mistake of the 
scrivener, describes a larger tract 
than was intended, the seller may 
have reformation against a purchas- 
er for value and in good faith of 
the vendee’s rights, in the absence 
of any conduct on the part of the 
vendor calculated to mislead the ven- 
dee). 

[a] For example (1) where land 
which was sold from A to C under 
a mistaken description was after- 
ward conveyed by the same owner 
to B by a proper deed for a valuable 
consideration, and without notice of 
the mistake, a bill to reform the 
deed to C would not lie against ei- 
ther A or B. Sealey v. Brumble, 59 
N. C. 295. (2) So a grantee ina trust 
deed which calls for a tract of one 
hundred acres, but by its descrip- 
tion by boundaries and distances not 
designating so large a tract, acquires 
no right because of the discrepancy 
in acreage to have his deed reform- 
ed so as to include part of a tract 
held by one who purchased: of the 
grantor in the trust deed, in good 
faith, for value and without ‘notice 
of any right the grantee in the trust 
deed might have to the tract. Reid 
v. Rhodes, 106 Va. 701, 56 SE 722. 


[b] Deed of settlement of land 
on a wife by her husband, in which 
no boundaries are given, and no land- 
marks, natural or artificial, are men- 
tioned will not be reformed as 
against a subsequent purchaser for 
value. Adams v. Edgerton, 48 Ark. 
419, 3 SW 628. 

[ec] Act of partition is not sub- 
ject to correction as against third 
persons in good _ faith 


rights from one of the original par- 
ties to the act. Myers v. Dawson, 
158 La. 753, 104 S 704. 

[d] Purchaser at sheriff’s sale.— 
No reformation of the description 
in a deed will be allowed as against 
a purchaser without notice of the 
remaining interest of the grantor at 
sheriff’s sale, the description not be- 
ing impossible or repugnant. U. S. 
Vv. noe Dike Oasa Nios L6,0n6. 

Cal.—Sherwood v. Robertson, 
48 oT A. 208, 191 P 972. 

Colo.—Wedman v. Carpenter, 65 
ColonmG3,, 173 1) 56: 

Ind.—Pence v. Armstrong, 95 Ind. 
191; Vitito v. Hamilton, 86 Ind. 137; 
Hewitt v. Powers, 84 Ind. 295. 

Mass.—Jeselsohn v. Park Trust 
Con 244i Mass. 388, 135 Ne 15: 
Livingstone v. Murphy, 187 Mass. 
315, 72 NE 1012, 105 AmSR 400. 


Mich.—Dunham v. Steele Packing, 


ete.; Co., 100 Mich. .75, 58 NW 627; 
Toll v. Davenport, 74 Mich. 386, 42 
NW 63. 


Mo.—American Bank v. Bray, 231 


Mo. 576, 11 SW (2d) 1016. 


Nebr.—Carter v. Leonard, 65 Nebr. 
670, 91 NW 574. 

N. J.—Rutgers v. Kingsland, 7 N. 
Jn HO aio, bats CeN dis Iq. Gps. 

N. Y.—Casler v. Sitts, 6 Hun 659. 

N. C.—Day v. Day, 84 N. C. 408. 

Oh.—Youtz v. Julliard, 10 Oh. Dec. 
(Reprint) 298, 20 CincLBul 26. 

Or.—Hallberg v. Harriet, 93 Or. 
678, 184 P 549. 


S. D.—Farmers’, etc., Bank v. Citi- 


ZENS Nate pank 2508S, Das Olea 125 
NW 642. 
[a] Tllustrations.—(1) On com- 


plaint to reform a mortgage and fore- 
close, a subsequent purchaser an- 
swered that he became bail for the 
mortgagor under the belief that the 
latter’s land was unencumbered, save 
as appeared from plaintiff's mort- 
gage; that plaintiff knew of the mis- 
take but failed to have it correct- 
ed, and that subsequently defend- 
ant purchased the land at a sale 
by an assignee in bankruptcy of the 
mortgagor. Reformation would de- 
stroy defendant’s whole security and 
was not granted. Hewitt v. Powers, 
84 Ind. 295. (2) Where a mortgage 
creates two classes of creditors, and 
prefers one, it will not be reformed 
so as to destroy the preference 
against the bona fide purchaser of 
a note belonging to the preferred 
class. Dunham v. Steele Packing, 
ete., Co., 100 Mich. 75, 58 NW 627. 


45. See cases infra this note. 


[a] Assignment of possibility vis 
reverter.—Humble Oil, etc., Co. 
Davis, (Tex. Commn. A.) 296 sw 


acquiring ! 285. 


[§ 138 


equitable neu of the grantee in the first deed to a 
As between a bona fide purchaser 
and a subsequent purchaser of the inchoate title to 
land, the latter must stand or fall by the case of him 
from whom he purchased.” 


Statutory provision that no conveyance or contract 
to convey or lease of larid for more than a specified 
period shall be valid as against purchasers for value 
but from registration thereof in the county where 
the land lies does not include equities which, from 
their nature, are incapable of registration,®? and, 
accordingly, does not defeat reformation of a deed, 
at the suit of a grantee of timber as against a sub- 
sequent purchaser of the land, to include therein a 


[b] Bond.—After the assignment 
of ae bond, erroneously written, to 
a third party without notice, equi- 


ty will not interfere. HOSter ve 
Kingsley, 67 Me. 152. 
[c] Lessee’s bond will not be re- 


formed as against a subsequent bona 
fide purchaser. Stevens v. Wadleigh, 
6 Ariz. 351, 57 P 622. 


[ad] Lease will not be reformed 
as against a subsequent bona fide 
purchaser. Henry v. Smith, 76 N. 
C. 311; Marchman vy. McCoy Hotel 
Operating, Co., (Clex iCiv. A.) “212 Sw: 
(2d) 552; Billings ev. Billings, 
(Wash.) 287 P 46. 


[e] Oil lease will not be reform- 
ed as against a subsequent purchas- 
er for value without notice. Evans 
v. Stapleton, 201 Ky. 716, 258 SW 
295. Sonora» Oil. .6tc..) Go. Von bare 
ris, 194 Ky. 734, 240 SW 382. 


{[f{] Trust receipt given for pos- 
session of an automobile was not 
reformed. General Motors Accept- 
ance Corp. v.- Baker Mfg. Co., 199 
Iowa 155, 201 NW 774. 


46. Macon v. Dasher, 90 Ga. 
16 SE 75. 


47. Peters v. Fell, 
89 NW 1014. 


48. See Vendor and Purchaser 
CViGrinc2) WC TSile 


49.. Macon v. Dasher, 90 Ga. 195, 
16 SE 75. 


[a] Thus, where a provision in 
the actual contract of sale was omit- 
ted by mistake in a deed from a 
city to a church, a purchaser from 
the trustees of the latter would not, 
it has been said, be protected if he 
had notice himself, by a want of 
notice in the trustees. Macon v. 
Dasher, 90 Ga. 195, 16 SE 75 (where, 


195, 
150 Sa Dao oie 


[39 


however, the trustees were held to 
be charged with notice). 
50. Livingstone v. Murphy, 187 
ye old, 72 INE 1082; 105) Ams 
51. Burke v. McLaughlin, 246 
Mass. 5338, 141 NE 60. 
52. Flynn v. Herye, 4 Mo. A. 360. 
[a] Rule applied.—H was the 


bona fide purchaser of a lot from 
the executor of an estate and made 
improvements on it. Subsequently 
F bought from the heirs a _ three- 
sevenths’ interest in the rest of the 
property and in partition discover- 
ed a mistake which affected H’s lot. 
F held under a deed which purported 
to pass “all the right, title, and in- 
terest” of the alienor. The court 
decreed that whether or not F had 
notice of the mistake at the time of 
purchase, H had an equity against 
him to have the deed reformed. 
Flynn v. Herye, 4 Mo. A. 360. 


53. Roberts v. Massey, 185 N. C. 
164, 116 SE 407. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


he 


§§ 133-134] 


reservation of timber rights omitted by mistake.>4 


The defense that a 
party is a bona fide purchaser for value is person- 
al,°> and can only be made or relied on by such pur- 
chaser,°® or some one deraigning title through him.** 


[§ 134] b. Who Deemed Bona Fide Purchaser.*® 
To constitute one a bona fide purchaser within the 
rule®® it is necessary that he must have parted with 
value,°° and that he must have taken without notice, 
So a party is not an in- 
nocent purchaser if he had notice of a prior convey- 
ance,°? or if he knew of the mistake,** or of the oth- 
claim before he paid the purchase price;** nei-. 
ther is he, if he was conscious of having the means 
of such knowledge and did not use them as an ordi- 
narily prudent and diligent person would have 


Personal nature of defense. 


actual or constructive.® 


er’s 


ae Roberts v. Massey, supra. 


Haynes v. Whitsett, 18 Or. 
454° 22 P 1072. 


56. Haynes v. Whitsett, supra. 
57. Haynes v. Whitsett, supra. 
58. Generally see Bona Fide Pur- 


chaser 8 C. J. p 1146; Vendor 
Purchaser [39 Cyc 1687 et seq]. 


Judgment creditor as bona fide 
purchaser see supra § 


and 


59. See supra § 133. 

60. Busenbrake v. Ramey, 53 Ind. 
499; General Motors Acceptance 
Corp. v. Baker Mfg. Co., 199 Iowa 


155, 201 NW 774; Burns v. Caskey, 
100 Mich. 94, 58 NW 642; McLain 
ee ES Cex. Civ, <A.) 25 SW. 


{a] That mortgage is given mere- 
ly to secure antecedent debt, does not 
constitute the mortgagee a purchaser 
for value so as to preclude reforma- 
tion. Busenbrake v. Ramey, 53 Ind. 
499; Burns v. Caskey, 100 Mich. 94, 
58 NW 642. 


61. Iowa.—General Motors 
ceptance Corp. v. Baker Mfg. 
199 Iowa 155, 201 NW 774. 

Mo.—Rhodes v. Outcalt, 48 Mo. 367. 

Oh.—Piatt v. Sinton, 5 Oh. Dec 
(Reprint) 547, 6 AmLRec 483. 


Ac- 
Cos, 


Or.—Lytle v. Hulen, 128 Or. 483, 
275 P 45, 51) [eit Cyc]. 
Tex.—Humble Oil, ete, Co. v. 


Davis, (Commn. A.) 296 SW 285 [mod 


aes grounds (Civ. A.) 282 SW 
Vt.—Lockwood y. White, 65 Vt. 
466, 26 A 639. , 
Wis.—Fischer v. Laack, 85 Wis. 


280, 55 NW 398. 


[a] Assignee of oil lessor’s pos- 
sibility of reverter not put on inquiry 
by an ambiguity in the lease is en- 
titled to the protection of the bona 
fide purchaser doctrine. Humble Oil, 
ete., Co. v. Davis, (Tex. Commn. A.) 
296 SW 285 [mod on other grounds 
(Civ. A.) 282 SW 930]. 


62. Ark.—Sherwin-Williams Co. v. 
Leslie, 168 Ark. 1049, 272 SW 641. 


Fla.—Herring yv. Fitts, 43 Fla. 54, 30 
S 804, 99 AmSR 108. 


Ill.—Bent_ v. Coleman, 89 IIl. 
Preston v. Williams, 81 Ill. 176. 


Ind.—Leedy v. Nash, 67 Ind. 311. 
Iowa.—Clark v. Stout, 32 Iowa 2138. 


Mich.—Dwight v. Tyler, 49 Mich. 
614, 14 NW 567. 


N. J.—Randolph v. New Jersey 
West Line R. Co., 28 N. J. Ha. 49. 


[a] Record may charge with no- 
tice (1) a subsequent purchaser or 
mortgagor. Bent v. Coleman, 89 Ill. 
364; Leedy v. Nash, 67 Ind. 311; Clark 
Vv. Stout, 32 Iowa 913; Randolph Ve 
New Jersey West Line R. Co., 28 N. J. 
Eq. 49. (2) Land was conveyed un- 


364; 
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der an incorrect description and after- 
ward mortgaged by the grantee under 
the same description to different per- 
sons at different times. One of the 
later mortgagees had the description 
corrected by decree and foreclosure. 
The land was sold to a stranger. In 
an action by a prior mortgagee to cor- 
rect, the stranger was bound by what 
the records disclosed as to the title 
under which he purchased and could 
not defend on the ground that he was 
a bona fide purchaser. Dwight v. Ty- 
ler, 49 Mich. 614, 14 NW 567. (3) A 
provision in a recorded mortgage that 
the trustees may convey in fee is no- 
tice of the quantity of estate intended 
to be conveyed because a trustee can- 
not convey an estate different from 
that vested in him. Randolph v. New 
Jersey West Line R. Co., supra. 


[b] Clause in subsequent mortgage 
as affording notice.—(1) Where a deed 
of trust, by oversig‘ht of the scrivener, 
omitted certain land which the par- 
ties mutually intended to be included 
in the deed, and a subsequent mort- 
gage contained the clause that it was 
subject to a first mortgage to a named 
mortgagee in a stated sum, a subse- 
quent mortgagee is bound by such re- 
eitals which must be held to show 
that the second mortgagee had knowl- 
edge of the fact that the first mort- 

gagee ‘had a mortgage on the omitted 
land, and hence the first mortgagee is 
entitled to reformation of the deed of 
trust so as to include the omitted land 
as against the second mortgagee. 
Sherwin-Williams Co. v. Leslie, 168 
Ark. 1049, 272 SW 641. (2) So, where 
a second mortgage recited that it was 
subject to one given to a named mort- 
gagee on a specified date and that it 
was second on the ‘above-described 
pieces of land,’ reformation of the 
first mortgage may be had against the 
second mortgagee. Herring v. Fitts, 
43 Fla. 54, 30 S 804, 99 AmSR 108. 


63. Memphis Loan, etc., Assoc. v. 
Arnett, 169 Mo. 201, 69 SW 365. 


64 Miles v. Craig, 147 Wash. 530, 
266 P 182. 
65. Memphis Loan, etc., Assoc. v. 


Arnett, 169 Mo. 201, 69 SW 365. 


66. U. S—Bright v. Buckman, 39 
Fed. 243. 


Ark.—Tanner v. Manos, 160 Ark. 
293, 254 SW 676; Thalheimer v. Lock- 
ert, 76 Ark. 25, 88 SW 591. 


Ill.— White v. White, 105 Ill. 313. 


Ind.—Pence v. Armstrong, 95 Ind. 
191; Isaacs v. Wiley, 85 Ind. A. 498, 
154 NE 512. 


Md.—Baynard v. Norris, 5 Gill 468, 
46 AmD 647. 


Mich.—McBride_ v. 
Mich. 601, 230 NW 933. 


Mo.—Kidd v. Brewer, 317 Mo. 1047, 
297 SW 962; Fisher v. Dent, 259 Mo. 
86, 167 SW 977; Sicher v. Rambousek, 
193 Mo. 113, 91 SW 68. 


McBride, 250 
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done,®® or if there were circumstances sufficient to 
put him on inquiry.®® 
which, in the exercise of common reason and pru- 
dence, ought to put him on particular inquiry, he 
will be presumed to have made that inquiry, and will 
be charged with notice of every, fact which that in- 
quiry would have given him.°* 
whom another conveys land in trust to pay his debts 
is a purchaser for value, but takes the land subject 
to the equities which have attached to it in the hands 
of his grantor.®® 


If there were circumstances 


A third person to 


Filing of declaration of homestead does not con- 
stitute a married woman filing it a subsequent pur- 
chaser or mortgagee, within the meaning of a statute 
-charging such persons with constructive notice of 
all prior recorded instruments affecting real estate.°° 


N. Y.—Fischer v. Ginzburg, 191 
App. Div. 418, 181 NYS 516. 

Tex.—Robert Oil Corp. v. Jones, 
(Civ. A.) 23 SW (2d) 472. And see 


cases infra this note. 


[a] Indefinite or ambiguous de- 
scription.—(1) A description in the 
record which is defective, but may 
be rendered certain by averments, 
should put persons on inquiry. Hence 
all parties will be charged with no- 
tice. Pence v. Armstrong, 95 Ind. 191. 
(2) But when the description in a rec- 
ord is ambiguous or too indefinite, no- 
tice is not afforded to a subsequent 
bona fide purchaser. Bright v. Buck- 
man, 39 Fed. 2438. 


[b] Possession as  notice.—(1) 
Where a party is in possession of 
land, it should put subsequent pur- 
chasers on indauiry. Baynard v. Nor- 
ris, 5 Gill (Md.) 468, 46 AmD 647; 
Fischer v. Dent, 259 Mo. 86, 167 Sw 
977. (2) Actual, open, and visible 


possession of land is equivalent to no- 
tice of the title, rights, and equities. 
of the occupant. Thalheimer v. Lock- 
ert, 76 Ark. 25, 88 SW 591; White v. 
White, 105 Ill. 313. (3) Removal of 
the house from a tract of land is not 
abandonment of possession, where the 
tract remains inclosed, and the owner 
gathers fruit yearly from an orchard 
onthe same. Wrhite v. White, supra. 


{c] Possession not inconsistent. 
with deed.—A canal company’s ap- 
parent possession, not being incon- 
sistent with a recorded deed conveying 
a right of way, did not charge subse- 
quent purchasers with notice as: 
respects reformation where the con- 
tention was that a fee and not a right 
of way was granted. Anderson v. 


Juanita Coal, etc:, Co:, 83° Colo. 562; 
267 P 400. 
{d] Circumstances held insuffi- 


cient.—(1) An inconsistency between 
the rent paying date and the date ex- 
pressed as that from which an oil 
lease should run does not put a pur- 
chaser on inquiry as to whether a 
mistake was made. Humble Oil, etc., 
Co. v. Davis, (Tex. Commn. A.) 296 
SW 285 [mod (Civ. A.) 282 SW 930].. 
(2) A ‘printed clause in a deed convey- 
ing a right of way, reciting a convey- 
ance of rents, issues, and profits does. 
not put one examining the record on 
notice of a mistake in the instrument, 
Anderson v. Juanita Coal, ete., Co., 83 
Colo. 562, 267 P 400. (3) Refusal to 
give more than a special warranty 
deed is insufficient to put vendee on 
notice of his vendor’s knowledge of 
mistake in prior mortgage. Peters v. 
Fell, 15 S. D. 391, 89 NW 1014. 

67, Skelly v. Ersch, 305 Ill. 
137 NE 106; Mason v. Mullahy, 145 
Tl]. 383, 34 NH 36; Durant v. Crowell, 
97 N. C. 367, 2 SE 541. 

68. Day v. Day, 84 N. C. 408. 


69. Adams v. Baker, 24 Nev. 162, 
51 P 252, 77 AmSR 799. 


126, 
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[§ 135] 3. Purchasers at Execution Sale. The 
rights of a purchaser at an execution sale will not 
preclude reformation by a grantee whose claim is 
prior in time.7® But as against a purchaser who, 
having actual notice at the time of his purchase, 
bought at an execution sale founded on a judgment 
rendered in favor of one who had no notice when 
he recovered the judgment, equity will not reform 
a trust deed.7+ 


[§ 136] F. Married Women‘’?—1. In General. 
In the absence of power conferred by statute put- 
ting a married woman on an equal with feme soles 
as respects property or capacity to contract,’* a mis- 
take in a written instrument will not be reformed 
as against them.*4 Even a misdescription in a re- 
lease of dower cannot be rectified.?° But where a 
conveyance to trustees, for the benefit of a feme 
covert, and her execution of a mortgage on the prop- 
erty were defective, the conveyances were corrected 
in order to give effect to a mortgage which was given 
for the wife’s benefit;7® and a mistake as to the 
description of premises in the deed of a single wo- 


70. Carver v. Lassallerte, 57 Wis. 
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Fla.—Herring v. Fitts, 43 Fla. 54,30 


[§§ 135-138 
man may be corrected after her subsequent mar- 
riage.** 

[§ 137] 2. Under Modern Statutes. Where mar- 
ried women have been put on an equality with feme 
soles as respects property and capacity to contract,’ 9 
mistakes may be reformed as against them just as 
against any other person,‘® but a statute authorizing 
reformation of deeds and other instruments of mar- 
ried women has been held not to apply to a relinquish- 
ment of dower.’ Reformation will not be denied 
against a married woman on the ground that she 
signed the deed merely as the grantor’s wife without 
consideration and without intending or agreeing to 
bar her dower where there is neither pleading nor 
proof that she received no part of the consideration, ** 
and especially will it not be denied where, pending 
an appeal of the decree of reformation, she accepted 
from her husband a deed of all his title and interest 
in the land affected by the action.*®” 


'[§ 138] 3. Noncompliance with Statutory Re- 
quirements.*? A defective compliance with statu- 
tory requirements will not be mended,** except where 


in common, but by mistake the form 


232, 15 NW 162. 
71. Nugent v. Priebatsch, 61 Miss. 

402. 

72. 

stead 
73. 

3 7 


Reformation as against home- 
claimants see infra § 139. 


Effect of statutes see infra § 


74 Ark.—Bowden v. Bland, 53 Ark. 
53, 13 SW 420, 22 AmSR 179; Holland 
v. Moon, 39 Ark. 120. 


Cal.—Leonis vy. Lazzarovich, 55 Cal. 


lll.—Hutchings v. Huggins, 59 Ill. 
29; Martin v. Hargardine, 46 Ill. 322; 
Beet Veurd.. 202113 7,.72, Am. 

57. 


Iowa.—Grapengether v. Fejervary, 
9 Iowa 163, 74 AmD 336. 


Md.—Gebb v. Rose, 40 Md. 387. 
pena alts v. Gattman, 53 Miss. 


Mo.—Meier v. Blume, 80 Mo. 179; 
Shroyer v. Nickell, 55 Mo. 264. 


Mont.—Montana Nat. Bank  v. 
Schmidt, 6 Mont. 609, 13 P 382. 


Oh.—Carr v. Williams, 10 Oh. 305, 
36 AmD 87. 


[a] MTllustrations.—(1) In a deed 
executed by husband and wife, the 
names of the grantors were omitted 
in the granting clause. The mistake 
was not rectified against the wife. 
Carr v. Williams, 10 Oh. 305, 36 AmD 
87. (2) Where a husband and wife 
join in a conveyance of the wife’s 
land, but the deed is so worded as to 
purport to convey only a dower inter- 
est, and the deed is properly executed 
and acknowledged, the deed cannot be 
reformed to convey the fee. Bowden 
v. Bland, 53 Ark. 53, 18 SW 420, 22 
AmSR 179. 

75. Martin v. Hargardine, 46 Il. 
822; Purcell v. Goshorn, 17 Oh. 105, 
49 AmD 448, 


76. Desell v. Casey, 3 S. C. Eq. 84. 
77. Evans v. Aldrich, 63 Ill. 226. 
_ 78. Married women’s acts see Hus- 
band and Wife § 321 et seq. 


79. Ala.—Parker v. Parker, 88 Ala. 
362, 6 S 740, 16 AmSR 52; Gardner v. 
Moore, 75 Ala. 394, 51 AmR 454, 


Ark.—Mills v. Driver, 72 Ark. 534, 
81 SW 1058. 


Cal.—Stevens v. Holman, 112 Cal, 
345, 44 P 670, 53 AmSR 216; Savings, 
Soc. v. Meeks, 66 Cal. 371, 5 P 


etc., 
624, 


S 804, 99 AmSR 108. 

Ill.—Snell v. Snell, 123 Ill, 403, 14 
NE 684, 5 AmSR 526; Bradshaw vy. 
Atkins, 110 Ill. 323; Edwards v. 
Schoeneman, 104 Ill. 278; Knox v. 
Brady, 74 Ill. 476. 


Ind.—Hewitt v. Powers, 84 Ind. 295; 
Dunn v. Tousey, 80 Ind. 288; Hich- 
bredt v. Angerman, 80 Ind. 208; Styers 
v. Robbins, 76 Ind. 547; Wilson v. 
Stewart, 63 Ind. 294; Carper v. Mun- 
ger, 62 Ind. 481; Hamar v. Medsker, 
60 Ind. 413. 


Ky.—Wood v. Porter, 4 KyL 361. 


Minn.—Christman vy. Colbert, 33 
Minn. 509, 24 NW 301. 


N. J.—Lewis v. Ferris, (Ch.) 50 A 
630. 


Peper sees v. Turpin, 20 Oh. St. 


Tex.—De Flores v. Smith, (Civ. A.) 
236 SW 505; Durham y. Luce, (Civ. 
A.) 140 SW 850; Avery v. Hunton, 23 
Tex, Civ. A. 353, 56 SW 210. 


Wash.—Murdoch vy. Leonard, 15 
Wash, 142, 45 P 761. 


[a] Objection that equity will not 
enforce specific performance of an 
agreement to mortgage against a mar- 
ried woman is not applicable to a suit 
for the reformation of a mistake in 
the description of the premises mort- 
enti Lewis v. Ferris, (N. J. Ch.) 50 
A 630. : 


{b] Under particular statutes.— 
(1) The statute, requiring a mortgage 
on the homestead to be signed and ac- 
knowledged by the wife in statutory 
form, relates merely to the execution 
of the instrument, and will not pre- 
vent the reformation of a mortgage 
on the homestead, properly signed and 
acknowledged, which by mistake of 
the mortgagee did not include all the 
land which the parties had agreed 
that it should cover, on the theory 
that the mortgage, as reformed, would 
not be so acknowledged by the wife. 
Stevens v. Holman, 112 Cal. 345, 44 
P 670, 583 AmSR 216. (2) By the act 
of March 27, 1869, providing that a 
married woman above the age of eig*h- 
teen, joining with her husband in any 
conveyance of real estate, should be 
bound as if she were sole, mistakes 
in such conveyances will be corrected. 
Bradshaw vy. Atkins, 110 Ill. 323. (3) 
Swan & C. St. p 694, authorizes relief 
where a husband and wife execute a 
deed intending to convey the entirety 
of the land owned by them as tenants 


of the deed conveys only. the ‘hus- 
band’s undivided interest and the 
wife’s right of dower. Smith v. Tur- 
pin, 20 Oh. St. 478. (4) Under 1 Hill 
Code § 1410, providing that a contract 
may be enforced against a wife as if 
she were unmarried, equity will re- 
form a mortgage by a married woman, 
which, by mutual mistake, \contains 
an erroneous description of the prop- 
erty. Murdoch v. Leonard, 15 Wash. 
1424 eee toe 


80. Adcox v. James, 168 Ark. 842, 
271 SW 980. 


81. Scheuer v. Chloupek, 130 Wis. 
72, 109 NW 1035. 


82. Scheuer v. Chloupek, supra. 


83. Reformation of instruments 
defectively executed generally see su- 
pra §§ 74-77. 

84 Ala.—Gardner v. Moore, 75 Ala. 
394, 51 AmR 454. 


Ark.—Adcox v. James, 168 Ark. 842, 
271 SW 980; Morris v. Covey, 104 
Ark, 226, 148 SW 257. 


Cal.—Wedel v. Herman, 59 Cal. 507; 
Leonis v. Lazzarovich, 55 Cal. 52; Bar- 
rett v. Tewksbury, 9 Cal. 13. 


Conn.—Dickinson vy. Glenney, 27 
Conn. 104. 


Iowa.—Grapengether v. Fejervary, 
9 Iowa 163, 74 AmD 336. 


Mo.—McReynolds v. Grubb, 150 
Mo. 352, 51. SW 822, 73 AmSR 448; 
Shroyer v. Nickell, 55:-Mo. 264, 


N. Y.—Knowles v. McCamly, 10 
Paige 342; Martin v. Dwelly, 6 Wend. 
9, 21 AmD 245. 


S. C.—Williams vy. Cuda, 26 S. Cc.” 
213, 2. SH 14, 4 AmSR 714. 


[a] Thus (1) where a wife neg- 
lects to relinquish “inheritance” as 
required by the act of 1795 equity 
cannot supply the omitted words on 
the principle that that shall be con- 
sidered as done which was intended 
to be done. Williams v. Cudd, 26 S. 
C, 213, 2 SE 14, 4 AmSR 714. (2) 
Where land intended to be conveyed 
by a husband and wife was not ‘her 
separate property, and she could only 
convey her interest in the manner 
prescribed by statute, a deed defec- 
tively executed by her, or which does 
not describe the land, cannot be cor- 
rected by proceedings in equity, al- 
though she received and retains the 
consideration therefor. McReynolds 
v. Grubb, 150 Mo. 352, 51 SW 822, 73 
AmSR 448. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 138-140] 


there is statutory authorization therefor.%5 


[§ 139] G. Homestead Claimants.*¢ 
mortgages’? and conveyances,** with respect to mis- 
descriptions of the premises conveyed, a mortgage or 
conveyance of a homestead executed and .acknowl- 
edged in strict compliance with the requirements of 
homestead law is subject to reformation in equity 
for mutual mistake®® or mistake and fraud, the 
conveyance being otherwise sufficient to pass the 
wife’s interest,®! especially if it appears that the 
purchaser paid full value®? and the reformation mere- 
ly seeks to correct an admitted error in the designa- 
tion or description of the property,®* and even though 
the wife was ignorant that she was part owner of 
it has been held that 
equity cannot reform a mistake in a mortgage of 
community property executed by the husband, as 
against his wife, who has filed a declaration of home- 
stead on such property without notice of the defec- 


the land conveyed.®* But 


ive € 95 
tive mortgage.° 


[b] Relinquishment of dower.—A 
deed or mortgage signed by the wife 
of the grantor as a relinquishment of 
her dower, and which misdescribed 
the extent of the interest to be con- 
veyed, could not be reformed as to the 
wife, who can relinquish dower only 
as provided by statute. Adcox v. 
James, 168 Ark. 842, 271 SW _ 980; 
Ae v. Covey, 104 Ark, 226, 148 SW 

ie 


85. See statutory provisions; and 
Degenhart v. Cracraft, 36 Oh. St. 549; 
Kilbourn v. Fury, 26 Oh. St. 153 (both 


applying such statutes). 

86. Reformation as against married 
ren. generally see supra §§ 136- 
138s | 

87. 

88. 


See supra §§ 95-98. 
See supra §§ 89-93. 


g9. Ala.—Tillis v. Smith, 108 Ala. 
264, 19 S 874; Parker v. Parker, 88 
Ala. 365, 6 S 741; Parker v. Parker, 
88 Ala. 362, 6 S 740, 16 AmSR 52; 
Witherington v. Mason, 86 Ala. 345, 
SOOO 1. -AmSR, 413) Gardner) .v. 
Moore, 75 Ala. 394, 51 AmR 454. 


Ill.— Snell v. Snell, 123 Ill. 403, 14 
NE 684, 5 AmSR 526; Denison v. 
Gambill, 81 Ill. A. 170. 


Iowa.—Rankin v. Taylor, 204 Iowa 
884, 214 NW 725, 728 [quot Cyc]. 


Ky.—Lear v. Prather, 89 Ky. 501, 
12 SW 946, 11 KyL 699. 


Mich.—Beyschlag v. Van Wagoner, 
46 Mich. 91, 8 NW 693. 


Minn.—Lindell v. Peters, 129 Minn. 
288, 152 NW 648, AnnCas1916E 1130; 
Borgstrom y. Haverty, 112 Minn. 500, 
128 NW 824. 


Tex.—Durham vy. Luce, (Civ. A.) 
140 SW 850; Silliman v. Taylor, 35 
Tex. Civ. A. 490, 80 SW 651. 


[a] Discussion of rule.—‘‘We do 
not understand that the constitution- 
al provision requiring a mortgage of 
a homestead to be signed by the wife 
of the owner, requires such a mort- 
gage to be construed on principles 
different from those which govern 
other conveyances similarly signed. 
After the parties have executed a 
mortgage which was meant to cover 
their homestead, they have bound the 
homestead if the description is not 
so defective as to make it beyond the 
power of the courts to identify and 
apply it.” Beyschlag v. Van Wagoner, 
46 Mich. 91, 92, 8 NW 693. 


[b] Holding as tenants in common. 
—Equity may correct a misdescrip- 
tion in a deed made by mutual mis- 
take and executed by a husband and 
his wife conveying property held by 
them as tenants in common, and con- 
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Like other 


homestead. ? 
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Noncompliance with statutory requirements. The 
power of a court of equity to reform instruments by 
supplying terms and provisions omitted by mistake®® 
does not extend to the reformation of an omission 
of a release of homestead in a conveyance of land, 
such release being a statutory requirement.®? 
mortgage cannot be reformed so as to inelude the 
homestead, although intended to be embraced there- 
in, if the statutory requirements as to execution, sig- 
nature, acknowledgment, ete., of the wife have not 
been complied with;®* and this rule has been ap- 
pled notwithstanding that before suit was brought 
the husband had died, and the widow by her answer 
assented to such reformation;?® nor will such a con- 
veyance be reformed against the wife after the hus- 
band’s death* or after the land has ceased to be the 


Soa 


[§ 140] H. Principals. A principal is responsi- 
ble for the acts of his agent,* and a mistake of such 


agent in a written instrument will be corrected as 


stituting part of their homestead, if 
it appears that the purchaser paid tuli 
value and the conveyance was other- 
wise sufficient to pass the wife’s in- 
terest. Parker v. Parker, 88 Ala. 362, 
6 S 740, 16 AmSR 52. 


[ec] Mortgage containing waiver of 
homestead may be reformed in a suit 
by the husband’s heirs against the 
wife to correct the description of the 
property. Snell v. Snell, 123 Ill. 403, 
14 NE 684, 5 AmSR 526. 


{d] Express reservation of ‘“‘Shome- 
stead.’—-Where a mortgage expressly 
reserves to the mortgagor a “home- 
stead,’ this, nothing else appearing. 
will be treated as the reservation of 
one thousand dollars’ worth of land 
from the operation of the mortgage, 
without, regard to whether the condi- 
tions exist Which are necessary to en- 
title the debtor to the exemption of a 
homestead under the statute. But if 
the reservation was merely intended 
to express what was supposed by mis- 
take to be the legal right of the 
debtor, when in fact he was not en- 
titled, under the statute, to the ex- 
emption of a homestead, the mortgage 
may, as against the husband at least, 
be so reformed as to include the home- 
stead; but to entitle the mortgagee to 
this relief he must allege and prove 
that all the land that was subject to 
mortgage was intended to be mort- 
gaged, and that but for the mistaken 
belief that the homestead was not 
subject to the mortgage it would have 
been included. . Lear v. Prather, 89 
Ky. 501, 12 SW 946, 11 KyL 699. 


90. Stevens v. Holman, 112 Cal. 
345, 44 P 670, 583 AmSR 216; Denison 
v. Gambill, 81 Ill. A. 170. 


{a] Thus, where a husband and 
wife agreed to mortgage their home- 
stead, but executed a mortgage which 
they both knew did not include the 
whole of such homestead, but which 
they both knew was accepted by the 
mortgagor believing that it did in- 
clude all of such homestead, the 
mortgage might be reformed in equity 
so as to include all the land agreed to 
be mortgaged. Stevens v. Holman, 
112 Cal. 345, 44 P 670, 58 AmSR 216. 


91. Parker v. Parker, 88 Ala. 362, 6 
S 740, 16 AmSR 52. 
92. Parker v. Parker, supra. 


93. Witherington v. Mason, 86 Ala. 
345, 5 S 679, 11 AmSR 41; Gardner 
v. Moore, 75 Ala. 394, 51 AmR 454. 


94. Parker v. Parker, 88 Ala. 362, 
6 S 740, 16 AmSR 52. 


95. Adams v. Baker, 24 Nev. 162, 
51 P 252, 77 AmSR 799. 


Filing of declaration of homestead 


as constituting married woman sub- 
sequent purchaser see supra § 134. 


96. See supra § 72. 


97. Stodalka vy. Novotny, 
125, 33 NE 534. : 


98. O’Malley v. Ruddy, 79 Wis. 147, 
48 NW 116, 24 AmSR 702; Petesch v. 
Hambach, 48 Wis. 443, 4 NW 565. 


99. O’Malley v. Ruddy, 79 Wis. 147, 
48 NW_ 116, 24 AmSR 702; Petesch 
v. Hambach, 48 Wis. 443, 4 NW 565. 


1. Scheuer v. Chloupek, 130 Wis. 
72, 109 NW 1035; O’Malley v. Ruddy, 
79 Wis. 147, 48 NW 116, 24 AmSR 702; 
Petesch v. Hambach, 48 Wis. 443, 4 
NW 565. 


[a] Cases discussed and distin- 
guished.—Speaking of Petesch v. 
Hambach, 48 Wis. 443, 4 NW 565, and 
comparing it with the case at bar, 
Lyon, J., said: ‘There, as here, an 
attempt was made by husband and 
wife to mortgage their homestead, but 
by mistake the homestead lot was not 
included in the mortgage. The hus- 
band afterward died, and his widow 
succeeded to his estate, including such 
homestead, as heir or devisee. The 
lot remained the homestead of the 
parties until the husband’s death, and 
of the wife from that time until the 
date of the judgment. . . . Conrad v. 
Schwamb, 53 Wis. 372, 10 NW 395, is. 
not in conflict with Petesch v. Ham- 
bach. In Conrad v. Schwamb, the 
mistake occurred in a deed which was 
intended to convey a homestead, but 
which failed to do so. The purchaser 
went into possession of the homestead 
under the deed, and the grantors and 
their family removed to Minnésota, 
where the husband died eight years 
later. The widow and the family con- 
tinued to reside in that state. . 
The controlling difference between 
these two cases is that in one of them 
the homestead intended to be mort- 
gaged remained a homestead from the 
execution of the mortgage until the 
trial, while in the other the premises 
permanently ceased to be a homestead 
on the execution of the deed. Be- 
cause the homestead character con- 
tinued in the one case, as it does in 
this case [the O’Malley case], ref- 
ormation of the mortgage was denied, 
and because it had terminated in the 
other case the deed was reformed as 
to the heirs. It is manifest that there 
is no conflict in the cases.” O’Malley 
v. Ruddy, 79 Wis. 147, 48 NW 116, 117, 
24 AmSR 702. 


2. Conrad v. Schwamb, 53 Wis. 372, 
10 NW 395 [dist O’Malley v. Ruddy, 
79 Wis. 147, 48 NW 116, 24 AmSR 
702]; Petesch v. Hambach, 48 Wis. 
443, 4 NW 565. 


3. See Agency § 513 et seq. 


144 J). 


988 [53 C.J.] 


against the principal.‘ 


Principal in bond. Where, through mistake, a 
principal named in a bond executed by the surety 
delivers it without signing it, the instrument may 


be reformed as against him.° 
[§ 141] I. Sureties. 


pals.°® 


Where a mistake exists in 
an instrument with sureties, it will be corrected 
against them just the same as against the princi- 
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[§§ 140-143 


[§ 142] J. Other Persons. Under the general 


rules,’ in addition to the persons already enumer- 
ated,® reformation may be had against an assignee 
for the benefit of creditors,? a bankrupt*® or his 


trustee in bankruptcy,!! and one to whom lands have 


that party. 


reverted for abandonment of trust;** and where an 
instrument would be reformed against the original 
party it will be reformed as against the receiver of 


XII. MATTERS AFFECTING PROCEEDINGS AND REMEDY IN GENERAL‘ 


[§ 143] A. Jurisdiction and Venue—1. Jurisdic- 
tion—a. In Equity. Proceedings for the reforma- 


4 General Motors Acceptance 
Corp. v. Baker Mfg. Co., 199 Iowa 155, 
201 NW 774; Evans v. Stapleton, 201 
Ky. 716, 258 SW 295; Basserman v. 
Staten Island Belt Line R. Co., 57 N. 
Y. Super. 521, 8 NYS 548. 


[a] As original party.—Where an 
agent acted for defendant in obtain- 
ing a new oil lease, which by mistake 
named a rental other than that in the 
original lease, and the new lease was 
taken in defendant’s name, he was 
an original party, rather than a sub- 
sequent purchaser without notice, 
against whom reformation for mis- 
take might be decreed. Evans v. Sta- 
pleton, 201 Ky. 716, 258 SW 295. 


5. Actna Indemn. Co. v. Baltimore, 
ete., R. Co.;112 Md. 389, 76 A 251, 136 
AmSR 389, 21 AnnCas 268. 


6. Conn.—Olmsted v. Olmsted, 38 
Conn, 309. 


Ill—Henkleman y. Peterson, 154 
Ill. 419, 40 NE 359 [rev 50 Ill. A. 601, 
and overr School Trustees v. Otis, 85 
Ill. 179 (contra) ]. 


Md.—A4tna Indemn. Co. v. Balti- 
More webe., <r. Co: 117) Mads 5235. 84. A! 
166; State v. Gaver, 115 Md. 250, 80 
A 891; Newcomer vy. Kline, 11 Gill & 
J. 45% 87. AmD* 74. 


Mo.—State v. Frank, 51 Mo. 98. 


N. Y.—Prior v. Williams, 3 Abb. 
Dec. 624. 


N. C.—Butler v. Durham, 38 N. C. 
589; Armistead v. Bozman, 36 N. C. 
tv ew eIison ws Pitman, 8.N-.C.933ll, 


Oh.—Neininger v. State, 50 Oh. St. 
394, 34 NE 633, 40 AmSR 674. 


Eng.—Crosby vy. Middleton, 
Ch. 309, 24 Reprint 146. 


[a] Nonexecution by principal can 
be corrected as against the surety 
on a bond. Aitna Indemn. Co. v. Bal- 
timore, etc., R. Co., 117 Md. 523, 84 A 
166. 


Prec; 


7. See supra § 125. 
8. See supra §§ 126-141. 


9. Adlard v. Stockstill, 5 OhS&CP 
493, 5 OhNP 487. 


10. Waterloo First Nat. Bank v. 
Bacon, 113 App. Div. 612, 98 NYS 717 
[aff 189 N. Y. 583 mem, 82 NE 1126 
mem (aff 216 U. S. 134, 30 SCt 368, 
54 L. ed. 414)]. 


11. Waterloo First Nat. Bank v. 
Bacon, supra; Coates v. Smith, 81 
Orn 556,60 Pol. 


12. Jenkins v. Jenkins Univ., 17 
Wash. 160, 49 P 247, 50 P 785. 


[a] Thus.as against one to whom 
lands have reverted for abandonment 
of a trust for which they were do- 
nated to the mortgagor, where the 
deed of gift, by a like mistake of the 
donor, described the same tract as 
the mortgage, and authorized it to be 
mortgaged, and the donor participated 
in the negotiation of the loan for 
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tion of written instruments being equitable in na- 
ture,!® redress in cases in which such relief is de- 


which the mortgage was given, the|6 La. A. (Orleans) 59. 


mortgagee is entitled to reformation. 
Jenkins v. Jenkins Univ., 17 Wash. 
160, 49 P 247, 50 P 785. 


13. Miller v. Savage, 60 N. J. Eq. 
204, 46 A 632 [rev on other grounds 
62 N. J. Eq. 746, 49 A 1004]. 


14. Cross references: 
Adequate remedy at law see supra § 
27 


Demand see supra § 106. 
Invalidity of instrument see supra § 
17 


Necessity of: 

Contract see supra § 31. 

Equitable showing see supra § 29. 
Negligence see supra §§ 111, 115. 
Prior adjudication see supra § 103. 
Ratification, estoppel, and waiver see 

supra §§ 100-104. 

Relief ineffectual or unnecessary see 

supra § 109. 

Bea aman of status quo see supra 
07. : 

Showing injury see supra § 32. 

Voluntary conveyance see supra § 12. 


15. U. S.—Hearne v. New England 
Mut. Mar. Ins. Co., 20 Wall. 488, 22 
L. ed. 395; Hunt v. Rousmanier, 1 Pet. 
1, 7 L. ed. 27; Allegheny Valley 
Brick Co. v. C. W. Raymond Co., 219 
Fed. 477, 185 CCA 189; Andrews v. 
Essex F. & M. Ins. Co., 1 F. Cas. No. 
374, 3 Mason 6. 


Ala.—Barbour v. Poncelor, 203 Ala. 


386, 83 S 130; Blackmon vy. Quennelle, 
189 Ala. 630, 66 S. 608; Shriner v. 
Meyer, 7h Alan vil2, 55S d56, Ann 


Cas1913A 11038. 

Ark.—Martin v. Hempstead Coun- 
ty Levee Dist. No. 1, 98 Ark. 23, 135 
SW 453. 


Cal.—Bradbury v. Higginson, 167 
Cal. 553, 140 P 254. 
Colo.—Livings v. Tyo, 81 Colo. 58, 


25a) Pepe cor A SeLaer! Lvs 
Colo. 574, 205 P 667. 


Conn.—Washburn v. Merrills, 1 Day 
139, 2 AmD 59. 

Fla.—Capital City Bank v. Hilson, 
64 Fla, 206, 60 S 189, AnnCas1914B 
ill, 

Ga.—English v. Thorn, 96 Ga. 557, 
23 SE 848. 

Ill.—Henkleman vy, 
Ill. 419, 40 NE 359. 

Ind.—Palmer Steel, ete, Co. v. 
Heat, etc., Co., 160 Ind. 232, 66 NE 
690. 

Iowa.—Franklin Ins. Co. v. McCrea, 
4 Greene 229. 

Kan.—Kansas Amusement Co. v. 
Maryland Casualty Co., 126 Kan. 354, 
267 P 968. 

Ky.—H. C. Whitmer Co. v. Jordan, 
230 Ky. 710, 20 SW (2d) 714; Pick- 
rell, etc., Co. v. Castleman Blakemore 
Co., 174 Ky. 1, 191 SW 680; Lyle v. 
Williamson, 6 T. B. Mon. 142. 

La.—Tarver v. People’s FE. Ins. Co., 


Winegar, 71 


Peterson, 154 


Me.—Adams v. Stevens, 49 Me. 362; 
Tucker vy. Madden, 44 Me. 206. 


Mass.—Stockbridge Iron Co. wv. 
Hudson Iron Co., 102 Mass. 45. 


Mich.—Bush v. Merriman, 87 Mich. 
260, 49 NW 567. 

Miss.—Wright v. Lott, 
185, 124 S 270. , 

Mo.—Teich vy. Globe Indemn. Co., 
(A.) 25 SW (2d) 554. 

Nebr.—Home F. Ins. Co. v. Wood, 
50 Nebr. 381, 69 NW 941. 


N. H.—McIsaac v. McMurray, 177 
N. H. 466, 93 A 115, LRA1916B 769. 


N. J.—Kimble v. Newark, 91 N. J. 
L, 249, 102 A 637, LRA1918E 793. 


N. Y.—Baird v. Erie R. Co., 210 N. 
Y. 225, 104 NE 614; Avery v. Equita- 
ble Li. Assur: Soc, 11:7.N. Y. 451, 23 
NE 3; Tautphoeus v. Harbor, etc., 
Bldg., ete., Assoc., 104 App. Div. 451, 
93 NYS 916 [rev on other grounds 185 
IN... YY... 308, 8. NEY 697: Musheari sv. 
Scher, 136 Misc. 605, 241 NYS 645; 
Allied Mut. Liability Ins. Co. v. Inter- 
state Cork Co., 134 Misc. 504, 235 NYS 
541. 

N. C.—Allen v. Roanoke R., ete., Co., 
171 N. C. 339, 88 SE 492. 

Oh.—Ormsby v. Longworth, 11 Oh. 
St. 653. 

Or.—Spores v. Maude, 81 Or. 11, 158 
P 167; Foster v. Schmeer, 15 Or. 363, 
5s P6265 

Pa.—Lant’s App., 95 Pa. 279, 40 
AmR 646; Okes vy. Insurance Co., 2 
Pa. ADISt Cale 


S. C.—Suber v. Parr Shoals Power 
Cope ESAS Ces LT 0 2. SIRS “8ioibs 


Tenn.—Barnes y. Barnes, 157 Tenn. 
332, 8 SW (2d) 481. 


Tex.—Silliman v. Taylor, 
Civ. A. 490, 80 SW 651. 


Vt—Smith v. Wainwright, 24 Vt. 


155 Miss. 


35 Tex. 


97 


Va.—Fore v. Foster, 86 Va. 104, 9 
SE 497. 


Wash.—Silbon v. Pacific Brewing, 
ete., Co., 72: Wash. 138, 129) P 581. 


W. Va.—Smith v. McCune, 78 W. Va. 
307, 88 SE 846. 

WHng.—Wood v. Dwarris, 
493, 156 Reprint 925. 


“Courts of equity, in matters of this 
sort, open doors through which liti- 
gants cannot enter courts of law. 
Courts of equity can reform contracts 
so as to make them speak the pur- 
poses and agreements of their makers, 
and in granting relief against fraud, 
will in so far as their jurisdiction is 
concerned, ‘take hold of a twig or a 
twine thread to uphold it.’” Black- 
ROR Quennelle, 189 Ala. 630, 634, 66 

608. 


[a] 


11 Exch. 


Reason for rule.—The juris- 


For later cases, developments an'd changes in the law see Annotations, same title and section number, 


§ 143] 


sired is properly sought in equity!® and, indeed, in 
the absence of controlling statutory provisions to the 
contrary?’ the granting of such relief is exclusively 


diction of equity in the reformation 
of contracts rests on the lack of an 
adequate remedy at law. Tennessee 
Hoop Co. v. Templeton, 151 Tenn. 375, 
270 SW 73. 


{b] “The correction of mistakes 
in written instruments, (1) occurring 
by accident, fraud, or otherwise, has 
been one of the acknowledged branch- 
es of equity jurisprudence from the 
earliest history of the court.’ Gra- 
ham v. Guinn, (Tenn. Ch. A.) 48 SW 
749, 751. (2) “To correct and relieve 
against mistakes in writings, is one 
of the principal grounds of equitable 
jurisdiction.” Lyle v. Williamson, 6 
T. B. Mon. (Ky.) 142, 144. 


[ce]. In action to reform mortgage 
and foreclose it as reformed, the 
court’s action in setting aside the 
finding of a jury was correct, such 
an action being a suit in equity. Liv- 
IDSSeNe VOM cl eCOlO.tb Ss 2 Doma sso. 
See H. C. Whitmer Co. v. Jordan, 230 
Ky. 710, 20 SW (2d) 714 (the verdict 
of a jury in a suit involving the refor- 
mation of an instrument is purely 
advisory). 

Right to demand trial by jury see 
Juries § 38. 

16. U.S.—Elliott v. Sackett, 108 U. 
S) 1825 2 SCt 375, 27 Iu. ed: 6783—Tvin- 
son v. Hutton, 98 U: S. 79, 25 L. ed. 
66; Rhode Island v. Massachusetts, 15 


Pet. 233, 10 L. ed.-721;— Prudential 
Casualty Co. v. Miller, 257 Fed. 418, 
168 CCA 458. 


Ala.—Kinney v. Ensminger, 87 Ala. 
340, 6 S 72; Hudspeth v. Thomason, 
Stone v. Hale, 17 Ala. 
55%, 52 AmD 185. 


Ark.—Martin v. Hempstead County 
perce Dist. No. 1, 98 Ark. 23, 1835 SW 


Cal.—Wagenblast v. Washburn, 12 
Cal. 208. 


Colo.—Selder v. Winegar, 71 Colo. 
574, 203 P 667. 
Conn.—Broadway v. Buxton, 43 


Conn. 282; Montville v. Haughton, 7 
Conn. 543; Watson v. Wells, 5 Conn. 
468; Washburn v. Merrills, 1 Day 139, 


2 AmD 59; Sanford v. Washburn, 2 
Root 499; Elmore vy. Austin, 2 Root 
415; Cook v. Preston, 2 Root 78. 


Fla.—Capital City Bank v. Hilson, 
64 Fla. 206, 60 S 189, AnnCas1914B 
1211; Phenix Inss (Co. we Hilliard) -59 
Pla. 590, 62 S 799, 1388 AmSR: 171. 


Ga.—Ligon v. Rogers, 12 Ga. 281; 
Wyche v. Green, 11 Ga. 159; Trout v. 
“Goodman, 7 Ga. 383. 


I1l.—Chicago v. Sexton, 115 Ill. 230, 
2 NE 263; Mercantile Ins. Co. v. 
Jaynes, 87 Tl. 199; Moore v. Munn, 69 
DS Ie Vila lieve Norwich Union F. Ins. 
Soc., 172 Ill. A. 134 [aff 257 Ill. 355, 
100 NE 929, 44 LRANS 317, AnnCas 
1914A 1141]. 


Ind.—Hileman v. Wright, 9 Ind. 126; 
White v. Wilson, 6 Blackf. 448, 39 
AmD 437. 


Ind. T.—Byrne v. Ft. Smith Nat. 
Bank, 1 Ind. T. 680, 43 SW 957. 


‘ Iowa.—Nowlin v. Pyne, 47 Iowa 
93. 

, Kan.—Parsons First Nat. Bank v. 
Wentworth, 28 Kan. 183. 


Ky.—Nutall v. Nutall, 82 SW 3:77, 
26 KyL 671; Kendall v. Crawford, 77 
SW 364, 25 KyL 1224; Worley v. Tug- 
gle, 4 Bush 148; Scales v. Ashbrook, 
1 Metc. 358; Lyle v. Williamson, 6 T. 
B. Mon. 142; Coger v. McGee, 2 Bibb 
321, 5 AmD 610. 


La.—Tarver v. People’s F. Ins. Co., 
fi La. A. (Orleans) 59. 


Me.—Johnson v. Burnham, 120 Me. 
[53 C. J.—53] 
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491, 115 A 261. 


Mass.—Wilcox v. Lucas, 121 Mass. 
21; Glass vy. Hulbert, 102 Mass. 24, 
3 AmR 418. 


Mich.—Jensen v. Shevitz, 234 Mich. 
212, 207 NW 823; Bush v. Merriman, 
87 Mich. 260, 49 NW 567. 


Miss.—Pheenix F. Ins. Co. v. Hoff- 
heimer, 46 Miss. 645; Mosby v. Wall, 
23 Miss. 81, 55 AmD 71; Simmons v. 
North, 11 Miss. 67. 


Mo.—NSicher v. Rambousek, 193 Mo. 
113, 91 SW 68; Young v. Coleman, 43 
Mo. 179; Hook v. Craighead, 32 Mo. 
405; Leitensdorfer v. Delphy, 15 Mo. 
160, 55 AmD 137; Barlow v. Elliott, 
56 Mo. A. 374. 


Nebr.—Home F.. Ins. Co. v. 
50 Nebr. 381, 69 NW 941. 


N. H.—MclIsaac v. McMurray, 77 N. 
H. 466, 93 A 115, LRA1916B 769; Win- 
nipiseogee Paper Co. v. Eaton, 64 N. 
H. 234, 9 A 221; Kennard v. George, 
44 N. H. 440; Webster v. Webster, 33 
N. H. 18, 66 AmD 705; Busby v. Lit- 
tlefield, 31 N. H..193; Tilton v. Tilton, 
9 He 3s: 

J.—Stines v. Hays, 36 N. J. Ea. 


364. ‘Taft 38 N. J. Eq. 654]; Hendrick- 
son v. Wallace, 31 N. J. Eq. 604; Row- 


Wood, 


ley vs Flannelly, SOMNw se Has 1612) 
Read v. Cramer, 2 N. J. Eq. 277, 34 
AmD 204. 


N. Y.—Harbeck v. Pupin, 145 N. Y. 
70, 89 NE 722; Gallup v. Bernd, 132 
Net Yue 20,0 NE 743; Pitcher v. Hen- 
nessey, 48 N. Y. 415; Andrews v. 
Gillispie, 47 N. Y. 487; Bartlett v. 
Judd, 21 N. Y. 200, 78 AmD 131; Cady 
v. Potter, 55 Barb. 463; Botsford v. 
McLean, 45 Barb. 478; Phcenix F. 
Ins. Co. v. Gurnee, 1 Paige 278, 19 
AmD 431; De Riemer v. Cantillon, 4 
Johns. Ch. 85; Gillespie v. Moon, 2 
Johns. Ch. 585, 7 AmD 559; Wiser v. 
Blachly, 1 Johns. Ch. 607. 


N. C.—Archer v. McClure, 166 N. C. 
140, 81 SE 1081, AnnCasi916C_ 180; 
Sykes v. Life Ins. Co., 148 N. C. 18, 
61 SE 610; Southern Finishing, etc., 
Co. v. Ozment, 132 N. C. 839, 44 SE 
681; Morisey v. Swinson, 104 N. C. 
555, 10 SE 754. 


Oh.—Ormsby v. Longworth, 11 Oh. 
St. 653. 


Or.—Spores v. Maude, 81 Or. 11, 158 
P 169; Interior Warehouse Co. v. 
Dunn, 80 Or. 528, 157 P 806; Smith v. 
Interior Warehouse Co., 51 Or. 578, 
94 P 508, 95 P 499. 


Pa.—Lant’s App., 95 “Pa. 279, 40 
AmR 646; Moore v. Doyle, 85 Pa. Su- 
per. 406. 


S. C.—Suber v. Parr Shoals Power 
COmIdasTSs ICost ir LOZES Hobs Desell 
v. Casey, 3 S. C. Eq. 84 


Tenn.—Tennessee Hoop Co. v. Tem- 
pleton, 151 Tenn. 375, 270 SW 73; Bat- 
tle v. Claiborne, 133 Tenn. 286, 180 SW 
584; Graham v. Guinn, (Ch. A.) 43 SW 
749; Cromwell v. Winchester, 2 Head 
389; Barnes v. Gregory, 1 Head 230; 
Comparree v. Brockway, 11 Humphr. 
355. 


Tex.—Delaware Ins. Co. v. Hill, 
(Civ. A.) 127: SW 283; Silliman_v. 
Aawler, SD Dexani@iy., A490 5 80) Swe 
bi: 


Vt.—Lockwood v. White, 65 Vt. 466, 
26 A 639; Tabor v. Cilley, 53 Vt. 487; 
Beardsley v. Knight, 10 Vt. 185, 33 
ite 193; Langdon v. Keith, 9 Vt. 

9. 


Va.—Fore v. Foster, 86 Va. 104, 9 
SE 497. 

Wash.—Dennis v. Northern Pac. R. 
Co., 20 Wash. 320, 55 P 210. 


W. Va.—Smith v. McCune, 78 W. 


a function of equity jurisdiction.1® 
the general estate of a mortgagor is before the fed- 
eral court in bankruptcy proceedings does not de- 
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The fact that 


Va. 307, 88 SE 846. 


Wis.—Kropp v. Kropp, 97 Wis. 137, 
72 NW 381; Elofrson v. Lindsay, 90 
Wis. 2038, 63 NW 89; Stanley v. Good- 
rich, 18 Wis. 505. 


Eng.—Simpson v. Vaughan, 2 Atk. 
32, 26 Reprint 415; Shelburne v. Inch- 
iquin, 1 Bro. Ch. 338, 28 Reprint 1166; 
Ball _v. Storie, 1 Sim. & St. 210, 1 
EngCh 211, 57 Reprint 84; Henkle v. 
Royal Exch. Assur. Co., 1 Ves. 318, 27 
Reprint 1055. 

“The jurisdiction of a court of equi- 
ty, to reform a contract, and make it 
conform to the actual agreement of 
the parties, is well established.” Ta- 
bor v. Cilley, 53 Vt. 487, 489. 


_ “There is no ground upon which ju- 
risdiction in equity is so readily en- 
tertained and freely exercised.” 
Glass v. Hulbert, 102 Mass. 24, 27, 3 
AmR 418. 


17. Statutory provisions affecting 
jurisdiction see infra §§ 146, 147. 


1s. U. S.—U. S. v. Milliken Im- 
printing Co., 202 U. S.-168, 26 SCt 572, 
50 L. ed. 980; Ivinson v. Hutton, 98 
LOS Ener L. ed. 66. 


Ala.—Barbour v. Poncelor, 203 Ala. 
386, 838 S 130; Boylan v. Wilson, 202 
Ala. 26, 79 S 364; Daniels v. Williams, 
177 Ala. 140, 58 S 419; Greene v. Dick- 
son, 119 Ala. 346, 24 S 422, 72 AmSR 
920; Gayle v. Hudson, 10 Ala. 116. 


Ark.—Martin v. Hempstead County 
phe Dist: No. 1, 98 Ark. 23, 185 SW 


Colo.—Abercrombie v. Bear Canon 
Coal Co., 86 Colo. 169, 279 P 42. 


Fla.—Capital City Bank v. Hilson, 
rk te 206, 60 S 189, AnnCas1914B 


Ga.—Fowler v. Preferred Acc. Ins. 
Co., 100 Ga. 330, 28 SE 398; English 
v. Thorn, 96 Ga. 557, 23 SE 343. 


Ill.— Mercantile Ins. Co. v. Jaynes, 
87 Ill. 199; Cunningham v. Wrenn, 23 
Tll. 64; Smith v. Hartford F. Ins. Co., 
157 Ill. A. 57. See Regelin v. Conran, 
184 Ill. A. 570. 


Ky.—Pickrell, ete., Co. v. Castleman 
Blakemore Co., 174 Ky. 1,191 SW 680; 
Imeson y. Newport, etc., Bridge Co., 
12 Ky. Op. 492. 


Mass.—Stockbridge Iron Co. v, Hud- 
son Iron Co., 102 Mass. 45. 


Mich.—Bush v. Merriman, 87 Mich. 
260, 49 NW 567. 


N. H.—MclIsaac v. McMurray, 77 
N. H. 466, 98 A 115, LRA1916B 769. 


N. J.—Van Houten v. Van Houten, 
68 N. J. Eq. 358, 59 A 555. 


N. Y.—Gallup v. Bernd, 132 N. Y. 
370, 30 NE 743; Tautphoeus v. Harbor, 
etc., Bldg., etc., Assoc., 104 App. Div. 
451, 93 NYS 916 [rev on other grounds 
185 N. Y. 308, 78 NE 69]; Mushecart v. 
Scher, 1386 Misc. 605, 241 NYS 645: 
Lynch v. Dowling, 1 NYCityCt 1638. 


Oh.—Ormsby v. Longworth, 11 Oh. 
St. 653. 

Or.—Obermeier v. Mattison, 98 Or. 
195, 192 P 283, -193 P 915; Spores vy. 
Maude, 81 Or. 11, 158 P 169; Interior 
Warehouse Co. v. Dunn, 80 Or. 528, 
157 P 806. 


S. C.—Suber v. Parr Shoals Power 
Co., 113 S. C. 317, 102 SE 335; Desell 
Vv. Casey, 3 Suc: Ea. 84. 


Tenn.—Barnes v. Barnes, 157 Tenn. 
332, 8 SW (2d) 481; Wood v. Good- 
rich, 9 Yerg. 266. 


W. Va—Smith v. McCune, 78 W. 
Va. 307, 88 SE 846. 
Wis.—Casgrain v. Milwaukee, 81 


Wis, 113, 51 NW 88. 
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feat the jurisdiction of equity to grant a reforma- 
tion where the federal court has released its hold 
on that portion of the estate affected by the mort- 
“gage in question and by its reformation;!® a re- 
lease for this purpose does not require that the fed- 
eral court shall have specifically given leave to file a 
bill for reformation,?° but it is sufficient that the 
bankruptey court has given leave to foreclose the 
A state court of equitable 


mortgage in question.?? 
19. Scott v. Gordon, 109 Mo. A. 
695, 88 SW 550. 


20. Scott v. Gordon, supra. 
21. Scott v. Gordon, supra. 


22. Holmes v. Anderson, 90 Cal. A. 
276, 265 P 1010. 


[a] Reason for rule.—Such a suit, 
not contesting the validity of the pat- 
ent nor setting up any infringement‘ 
of patent rights but relating only to 
the manner of disposition by the per- 
son receiving the letters patent, is 
not within the exclusive jurisdiction 
of the federal courts. Holmes v. An- 
derson, 90 Cal. A. 276, 265 P 1010. 


23. U. S.—Allegheny Valley Brick 
Co: vy. C. W. Raymond Co., 219° ed. 
477, 1385 CCA. 189. 


Ala.—Barbour v. Poncelor, 203 Ala. 
386, 83 S 130; Gayle v. Hudson, 10 
Ala. 116. 


Colo.—Abercrombie v. Bear Canon | 


Coal Co., 86 Colo. 169, 279 P 42. 


Ga.—English v. Thorn, 96 Ga. 557, 
23 SE 843. 


I1l.—Chicago v. Sexton, 115 Ill. 230. 
2 NE 263. See Regelin v. Conran, 183 
Til. A. 570, 


Me.—Tucker v. Madden, 44 Me. 206. 


Miss.—Wright v. Lott, 155 Miss. 
185, 124 S 270. 


Mo.—Teich v. Globe Indemn. 
(A.) 25 SW (2d) 554 
N. Y.—Musheart v. Gothen 136 Misc. 
605, 241 NYS 645. 


Or.—Obermeier v. Mattison, 98 Or. 
195; 192 P 283, 193 P 915. 


Tenn.—Tennessee Hoop Co. v. Tem- 
pleton, 151 Tenn. 375, 270 SW 73. 


{a] In federal courts the distinc- 
tion between suits in equity and ac- 
tions at law is. maintained and in a 
common-law action a federal court is 
without power to reform a contract. 
Allegheny Valley Brick Co. v. C. 
Raymond Co., 219 Fed. 477, 135 CCA 
189. 


Action at law as election of remedy 
precluding subsequent suit in equity 
to reform see Election of Remedies § 


24. Statutory provisions affecting 
jurisdiction of law or equity see in- 
fra §§ 146, 147. 


25. U. S.—vU. S. v. Milliken Im- 
rt Co., 202 U. S. 164, 174, 26 SCt 
572, 50 L. ed. 980; Prudential Casual- 
ty Co. v. Miller, 257 Fed., 418, 168 CCA 
age Allegheny Valley ‘Brick Co. v. 

Ww. Raymond Co., 219 Fed. 477, 135 
CCA 189. 


Ala.—Barbour v. Poncelor, 203 Ala. 
386, 88 S 130; Blackmon v. Quennelle, 
189 Ala. 630, 66S 608; Daniels v. Wil- 
liams, 177 Ala. 140, 58S 419; Shriner 
v. Meyer, 171 Ala. 112, 55 S 156, Ann 
Cas1913A 1103. 

Colo.—Abercrombie v. Bear Canon 
Coal Co., 86 Colo. 169, 279 P 42. 

Conn.—Broadway v. Buxton, 
Conn, 282. 

Fla.—Capital City Bank v. Hilson, 
64 Fla. 206, 60 S 189, AnnCas1914B 
1211. 

Ga,—English v. Thorn, 96 Ga. 557, 
23 SE 8438. 


Co., 
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letters patent.?? 


Ill.— Chicago v. Sexton, 115 Ill. 230, 
2 NE 263; Cunningham v. Wrenn, 23 
Ill. 64; Smith v. Hartford F. Ins. Co., 
157 Ill. A. 57; Munson v. Herzog, 109 
Tll. A. 302. 


Ky.—Imeson_ v. Newport, 
Bridge Co., 12 Ky. Op. 492. 


Me.—Johnson vy. Burnham, 120 Me. 
491, 115 A 261. 


Md.—Farrow vy. Hayes, 51 Md. 498. 


Mass.—Stockbridge Iron Co, v. Hud- 
son Iron Co., 102 Mass. 45. 


etc., 


Mich.—Skiba vy. Gustin, 161 Mich. 
358, 126 NW 464. 
Miss.—Wright v. Lott, 155 Miss. 


185, 124 S 270. 


Mo.—Teich v. Globe Indemn. Co., 
(A.) 25 SW (2d) 554. 


N. H.—Winnipiseogee Paper Co. v. 
Eaton, 64 N. H. 234, 9 A 221. 


N. J.—Kimble v. Newark, 91 N. J. 
L. 249, 102 A 637, LRA1918E 793. 


N. Y.—Mushcart v. Scher, 136 Misc. 
605, 241 NYS 645. 


Oh.—Ormsby v. Longworth, 11 Oh. 
St. 4653: 


Or.—Interior Warehouse 
Dunn, 80 Or. 528, 157 P 806. 


Tenn.—Tennessee Hoop Co. v. Tem- 
pleton, 151 Tenn. 375, 270 SW 73. 


Vt.—Cilley v. Bacon, 88 Vt. 496, 93 
A 261. 


W. Va.—Smith v. McCune, 78 W. Va. 
307, 88 SE 846. 


Wis.—Garage Equipment Mfg. Co, 
v. Danielson, 156 Wis. 90, 144 NW 
284; Elofrson v. Lindsay, 90 Wis. 203, 
63 NW 89. 


[a] Actions within rule: (1) Ac- 
tion for damages for wrongful use 
and occupation. Wright v. Lott, 155 
Miss. 185, 124 S 270. (2) Action for 
damages on contract, Prudential Cas- 
ualty Co. v. Miller, 257 Fed. 418, 168 
CCA 458; Allegheny Valley Brick Co. 
v. C. W. Raymond Co., 219 Fed. 477, 
135 CCA 189; Barbour v. Poncelor, 
203 Ala. 386, 88 S 130; Capital City 
Bank v. Hilson, 64 Fla. 206, 60 S 189, 
AnnCasi1914B 1211; Smith v. Hartford 
BY Ing. Co. sf57 Tl Ay 67: ) backe. BF: 
Ins. Co. v. John Spry Lumber Co., 138 
Ill. A. 609; Skiba v. Gustin, 161 Mich. 
358, 126 NW 464; Preston v. Travel- 
lers’ Ins. Co., 58 N. H. 76; - Interior 
Warehouse Co. v. Dunn, 80 Or. 528, 157 
P. 806; Tennessee Hoop Co. v. Tem- 
pleton, 151 Tenn. 3875, 270 SW _ 73. 
(3) Action for rent. Munson v. Her- 
zog, 109 Ill. A. 302. (4) Action on ne- 
gotiable instrument. Abercrombie v. 
Bear Canon Coal Co., 86 Colo. 169, 279 
P42, (5) Covenant for breach of 
warranty. Blackmon vy. Quennelle, 
189 Ala. 680, 66 S 608; Broadway vy. 
Buxton, 43 Conn. 282. Winnipiseogee 
Paper Go. v. Eaton, 64 N. H. 234, 9 A 
221. (6) Debt. Cunningham v. Wrenn, 
23 Till. 64. (7) Deceit. Barbour v. 
Poncelor, 203 Ala. 386, 88 S 130. (8) 
Hjectment. Wright v. Lott, 155 Miss. 
185, 124 S 270; HElofrson v. Lindsay, 
90 Wis. 208, 683 NW 89. (9) Forcible 
entry and detainer. Daniels v. Wil- 
liams, 177 Ala. 140, 58 S 419. (10) 
Trespass. Cilley v. ‘Bacon, 88 Vt. 496, 
93 A 261. (11) Trover or conversion. 
Shriner v. Meyer, 171 Ala. 112, 55 S 


Cony: 


[§ 144] b. At Common Law. 
at common law to reform a written instrument,”* 
so that, except as modified or altered by statute,” 
relief of this character cannot be obtained in a a 
action?® nor awarded by a common-law court.?°® 


Obvious or immaterial errors: 


[§§ 143-144 


jurisdiction may hear and determine matters relat- 
ing to the reformation of a contract of purchase of 


There is no power 


There is ample au- 


156, AnnCas1913A 1103. 


{b] In Pennsylvania the reforma- 
tion of instruments has been accom- 
plished under common-law forms, but 
controlled by the same principles that 
obtain in a court of equity. Okes v. 
Insurance Co.,°2. Pa. Dist. 747. See 
also Equity § 5. 


{c] Summary proceedings.—A 
statute in Tennessee (Shannon Code 
§ 3681) providing summary procedure 
for the correction of errors or mis- 
takes in deeds or conveyances as to 
courses, distances, or names, is to be 
strictly construed and such procedure 
is not available to correct a mistake 
in the description in an instrument as 
to the county in which property was 
located. Pile v. Crawford, 160 Tenn. 
358, 24 SW (2d) 892. 

26. U. S.—lIvinson vy. Hutton, 98 U. 
S. 79, 25 L. ed. 66. 

Ala.—Barbour v. Poncelor, 203 Ala, 
386, 83 S 130; Blackmon y. Quennelle, 
189 Ala. 630, 66 S 608; Daniels v. Wil- 
liams, 177 Ala. 140, 58 S 419; Gayle v. 
Hudson, 10 Ala. 116. 


Ga.—Fowler v. Preferred Acc, Ins. 
Co., 100 Ga. 330, 28 SE 398; English 
v. Thorn, 96 Ga. 557, 23 SH 843; Wyche 
v. Green, 11 Ga. 159. 


Tll—Andrus v. Mann, 92 Ill. 40; 
Mercantile Ins. Co. v. Jaynes, 87 Ill. 
199; Cunningham vy. Wrenn, 23 IIl. 
64; Eagle F. Ins. Co. v.. John Spry: 
Lumber Co., 138 Ill. A. 609. See Re- 
gelin v. Conrin, 184 Ill. A. 570. 


Ky.—Imeson Vv. Newport, 
Bridge Co., 12 Ky. Op. 492. 


Md.—F arrow v. Hayes, 51 Md. 498. 


Mass.—Stockbridge Iron Co v. 
Hudson Iron Co., 102 Mass. 45. 


Mich.—Jensen v. Sheirtz, 234 Mich. 
212, 207 NW 823; Skiba v. Gustin, 161 
Mich. 358, 126 NW 464; Bush v. Mer- 
riman, 87 Mich. 260, 49 NW 567. 

Miss.—Wright v. Lott, 155 Miss. 
185, 124 S 270. 

N. hohe v. Travelers’ 
Co. S8aN.E 165 

N. aN Sie v. Scher, 136 Misc. 
605, 241 NYS 645; Gillespie v. Moon, 
2. Johns. Ch. 585, 7 AmD 559. 


Oh.—Ormsby v. Longworth, 11 Oh. 
St. 653. 


Or.—Obermeier v. Mattison, 98 Or. 
195,192 © 2838, 193) P 915: Interior 
Warehouse Co. v. Dunn, 80 Or. 528, 
157 P 806. 


Tenn.—Barnes v. Barnes, 157 Tenn. 
332, 8 SW (2d) 481; Tennessee Hoop 
Co. v. Templeton, 151 Tenn. 375, 270 


etc., 


Ins. 


SW 73; Comparree v. Brockway, 11 
Humphr. 355; Wood v. Goodrich, 9 
Yerg. 266. ’ 


“In this state a court of law can- 
not reform a writing; only a court 
of equity can award that relief.” 
eB v. Poncelor, 203 Ala. 386, 83 


[a] No process exists at common 
law by which to accomplish the ref- 
ormation of a written instrument. 
Stockbridge Iron Co. v. Hudson Iron 
Co., 102 Mass. 45. 


{b] If a tenant would reform his 
attornment agreement with the pur- 
chaser of the land so as to restrict his 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ty — 


§§ 144-146] 


thority, however, for recognizing as an exception to 
the general rule, mere clerical errors where the mis- 
take is open and obvious upon the face of the instru- 
ment?’ or where the error is immaterial so that its 
correction does not materially affect the rights of 
the parties,?§ and disregarding errors of this nature, 
without resorting to equity for reformation of the 


instrument, in actions at law.?® 


[§ 145] c. In Admiralty. Although courts of ad- 
miralty follow equitable principles in the determina- 

_ tion of cases,?° admiralty cannot entertain an action 
or the cognizance of a defense which requires the 
reformation of a contract, even though it be a mari- 


release of the original landlord to the 
damages accruing from failure to give 
possession and enforce it where re- 

- formed, he must seek the equity for- 
um. Obermeier v. Mattison, 98 Or. 
195; 192—P. 2535-193 P 915. 


27. Cal.—Sprague v. Edwards, 48 
Cal. 239; Bridges v. Price, 95 Cal. A. 
394, 273 P 712; Hunt v. Barker, 27 
Cal. A. 776, 151 P 165; Black Bagle 
OiY Co.-v. Belcher, 22 Cal. A. 258, 
133 P1153; Gray v. Maier, etc., Brew- 
ery, 2 Cal. A. 653, 84 P 280. 


Ga.—Atlanta, ete., R. Co. v. Speer, 
32 Ga. 550, 79 AmD 305. 


Hawaii.—Chilton v. Fugimoto, 
Hawaii 675. 


Til. —Mercantile Ins. Co. v. Jaynes, 
87 Ill. 199 


Mé.2<iichel v. Tinsley, 69 Mo. 442. 


N. Y.—Tautphceus vy. Harbor, etc., 
Bldg., Assoc., 185 N. Y. 308, 78 NE 
69; New York L. Ins. Co. v. Aitkin, 
125 N. Y. 660, 26 NE 732. 


Oh.—Purcell v. Goshorn, 17 Oh. 105, 
49 AmD 448. 


Tex.—Early v. Sterrett, 18 Tex. 113. 


[a] Mistake of date.—A reference 
to an amendment to a statute in 1923 
when in fact there was no such amend- 
ment, but the parties were plainly 
concerned with an amendment of 1925, 
may be corrected in an action at law 
without reformation of the_instru- 
ment in equity. Bridges v. Price, 95 
CAlMAGES 9 423) P72. 


{b] Rule applied.—Where in a 
lease, a covenant read, “the lessor 
doth hereby covenant with the les- 
sor,” ete., the mistake was obvious 
and apparent on the face of the in- 
strument and a prior action in equity 
for reformation was not necessary. 
Chilton v. Fugimoto, 26 Hawaii 675. 


28. Tautphoeus v. Harbor, etc., 
ade ete., Assoc., 185 N. Y. 308, 78 
E 69; Kosovits v. New York First 
Beatin St. Stephen’s Roman Cath- 
Olic, ete., Soc., ete., 130 NYS 72; Pen- 
ny v. Gillett, q NYWklyDig 101. 


[a] Book entries.—Where a treas- 
urer of an association, seeking a re- 
turn of a cash bond advanced by him, 
asks the reformation of an item in 
his books of account, which is alleged 
to have been mistakenly entered, the 
plaintiff's rights do not depend upon 
the entry but upon the facts, which 
can be explained, so that a court of 
law has full power to hear and de- 
termine his rights. Kosovits v. New 
York First Hungarian St. Stephen’s 
Roman Catholic, ete., Soc., etc., 130 
NYS 7 

29. Cal.—Sprague v. Edwards, 48 
Cal. 239; Bridges v. Price, 95 Cal. A. 
394, 273 ’p 72; Hunt v. Barker, 27 Care 
A. 776, 151 P 165; Black Bagle Oil 
COON. Belcher, 22 Cal. A. 253, took 
1153; Gray v. Maier, etc., Brewery, 2 
Cal. ‘A. 653, 84 P 280. 


Ga.—Atlanta, etce., R. Co. v. seer, 
32 Ga. 550, 79 AmD 305. 


Hawaii.—Chilton v. 
‘ Hawaii 675. 


26 


Fugimoto, 26 
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[§ 146] d. In Courts of Limited Equity Jurisdic- 
Courts which do not possess general equity 
jurisdiction®? are limited in their powers to give 
equitable relief to the authority effectively vested in 
them by the legislature** so that reformation of in- 
struments cannot be decreed by such a court when 


the power has not been effectively conferred upon 


Ill.— Mercantile Ins. Co. v. Jaynes, 
87 Ill. 199, 


Mo.—Michel v. Tinsley, 69 Mo. 442. 


N. Y.—Tautphoeus v. Harbor, etc., 
Bldg., etc., Assoc., 185 N. Y. 308, 78 
NE 69; New York L. Ins. Co. v. Ait- 
kin, 125 N. Y. 660, 26 NE 732; Koso- 
vits v. New York First Hungarian St. 
Stephen’s Roman Catholic, ete., Soc., 
etc., 130 NYS 72; Penny v. Gillett, 7 
NYWklyDig 101. 


Oh.—Purcell y. Goshorn, 17 Oh. 105, 
49 AmD 448. 

Tex.—Early v. Sterrett, 18 Tex. 113. 

[a] . Equity will refuse jurisdiction 
of an action where the correction of 
such errors is sought because an ade- 
quate remedy at law exists. Kosovits 
v. New York First Hungarian St. Ste- 
phen’s Roman Catholic, etc., Soc., etc., 
130 NYS 72. 


Adequate remedy at law see supra 


Construction and interpretation of: 


Contract generally see Contracts § 481 
et seq. 


Deed see Deeds § 197 et seq. 
Mortgage see Mortgages § 333 et seq. 
30. See Admiralty § 18. 


3l.. The Eclipse, 135 U. S. 599, 10 
269; Koninklijke 
Nederlandsche Stoomboot Maatschap- 
pij v. Yglesias, 37 F. (2d) 103; The 
City of Clarksville, 94-Fed. 201; Meyer 
v. Pacific Mail SS. Co., 58 Fed. 923; 
Williams v. Providence Washington 
Ins. Co., 56 Fed. 159; Andrews v. Es- 
sex F. & M. Ins. Co., 1 F. Cas. No. 
374, 3 Mason 6; Dean v. Bates, 7 F. 
Cas. No. 3,704, 2 Woodb. & M. 87; The 
Hermitage, 12 F. Cas. No. 6,410, 4 
Blatchf. 474; Kynoch v. The S. C. 
Ives, 14 F. Cas. No. 7,958, Newb. 205; 
The Perseverance, 19 F. Cas. No.. 11,- 
017, Blatchf. & H. 385. But see Pope 
v. Nickerson, 19 F. Cas. No. 11,274, 
3 Story 465 (court of admiralty might 
reform bottomry bond and enforce it 
as reformed); The Star of Hope, 22 
F. Cas. No. 18,313, 2 Sawy. 15 [aff 
17 Wall. 651, 21 L. ed. 719 (on grounds 
which obviated the necessity of any 
reformation, and without recognition 
or discussion of the power claimed) ] 
(intimating that a court of admiralty 
has power to administer an executed 
maritime contract as if such contract 
had been reformed). 


[a] Rule applied to refuse refor- 
mation in: (1) Libel in personam for 
damages for failure to carry freight. 
Meyer v. Pacific Mail SS. Co., 58 Fed. 
928. (2) Libel on policy of marine 
insurance. Andrews v. Essex F. & M. 
Ins. Co., 1 F. Cas. No. 374, 3 Mason 6. 

{[b] The marine court of New York 
with its limited statutory jurisdiction 
adopted the same rule. Lynch v. Dow- 
ling, 1 NYCityCt 163. 

32. Distinction between courts of 
general jurisdiction and courts of spe- 
cial jurisdiction see Courts § 2. 

33. Extent of jurisdiction in courts 
of special jurisdiction generally see 
Courts § 14. 


it,?* even though it has been given power to grant 
other special forms of equitable relief.*® 
tion may, however, be granted by courts having lim- 
ited equitable jurisdiction which is specially extended 
to include the power to reform instruments.?°® 


Reforma- 


34. Ga.—Fowler v. Preferred Acc. 
Ins. Co., 100 Ga. 330, 28 SE 398; Eng- 
lish v. Thorn, 96 Ga. 557, 23 SE 843. 


Mass.—Babcock v. Smith, 22 Pick. 
61; Leach v. Leach, 18 Pick. 68. 


N. Y.—Thomas v. Harmon, 122 N. 
Y. 84, 25 NE 257; Allied Mut. Liability 
Ins. Co. v. Interstate Cork Co., 134 
Misc. 504, 235 NYS 541; Avery v. 
Willis, 24 Hun 548. 


Tex.—Robbins v. Winters, (Civ. A.) 
203 SW 149. 


Wis.—Garage Equipment Mfg. Co. 
Merle 156 Wis. 90, 144 NW 


[a] Cause of action or ground of 
defense.—While the New York city 
court has not power to hear and ‘de- 
termine a proceeding for reformation 
of ‘an instrument, it seems that it 
may take cognizance of such a mat- 
ter when it is presented as a defense 
in a law action over which the city 
court does have jurisdiction. Mush- 
one v. Scher, 136 Misc. 605, 241 NYS 

45. 


[b] State Industrial Board in New 
York has full jurisdiction with refer- 
ence to the enforcement of liabilities 
under the Workmen’s Compensation 
Act of that state, but it has no power 
to reform a policy of workmen’s com- 
pensation insurance taken out by an 
employer nor any jurisdiction in re- 
spect of such reformation. Allied 
Mut. Liability Ins. Co. v. Interstate 
Cork Co., 134 Misc. 504, 285 NYS 541. 


35. Babcock v. Smith, 22. Pick. 
(Mass.) 61; Leach v. Leach, 18 Pick. 
(Mass.) 68; Thomas v. Harmon, 122 
ING YS 845 25 NE ee Avery v. Willis, 
24 Hun (N. ‘¥s). 5 


fa] Supreme peri court of 
Massachusetts may possibly decfee 
reformation in some instances un- 
der the power given it to compel spe- 
cific performance but has not the 
general power of rectifying contracts 
as a distinct branch of equity juris- 
prudence. Babcock v. Smith, 22 Pick. 
61; Dwight v. Pomeroy, 17 Mass. 303, 
9 AmD 148. Compare Glass v. Hul- 
bert, 102 Mass. 24, 3 AmR 418 (the 
power was conferred upon this court 
by Gen. St. c 113 § 2). 


[b] County courts in New York 
are not possessed of general jurisdic- 
tion and are without power to reform 
mortgages, such power not being con- 
ferred by Code Civ. Proc. § 348 au- 
thorizing them to decide cases involv- 
ing foreclosures, nor by Code Civ. 
Proc. § 340 giving them jurisdiction 
over actions “to procure a judgment 
requiring the specific performance of 
a contract relating to real estate.’ 
Thomas v. Harmon, 122 N. Y. 84, 25 
NE 257. 


36. U. S. v. Milliken Imprinting 
Co., 202 U. S.. 168, 26 SCt 572, 50 L. 
ed. 980; Adams v. Stevens, 49 Me. 362; 
Tucker v. Madden, 44 Me. 206. 


[a] In court of claims.—A peti- 
tion for the reformation of a contract 
with the federal government, and for 
damages for the breach of such con- 
tract as reformed, is within the ju- 


= 
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[§ 147] e. Under Codes. Under code provisions 
which in terms or in effect abolish the distinctions 
between law and equity,®’ although the equitable 
character of an action for the reformation of an 
instrument and all substantial matters peculiar and 
incident to such character are not affected,** the 
courts have jurisdiction, when a proper case is pre- 
sented,*® to hear and determine questions of the 
correction of instruments although they are raised 
in actions which are legal rather than equitable in 
nature.*° 


Under code provisions recognizing and retaining 
a distinction between law and equity while abolish- 
ing forms of action and providing for a single form 
of civil action,*! substantially the same rules, al- 
though modified as to procedure by the code provi- 
sions, apply to jurisdiction over reformation of in- 
struments as where the distinction is declared to be 
abolished. But in Oregon jurisdiction with re- 
spect to reformation remains, under the code, as it 
was before its adoption.** 


risdiction of the court of claims, un- 


REFORMATION OF INSTRUMENTS | 


Tilum. Co., 18 App. Div. 


[§§ 147-149 


[§ 148] 2. Venue. A suit for the reformation of 
an instrument is an action in personam** governed 
by the rules as to venue applicable to such actions 
generally.4° Thus sich a proceeding was held prop- 
erly brought in the place of defendant’s residence*® 
and a decree requiring reformation properly made 
there although the property to be affected by the 
correction of the written instrument is not within the 
jurisdiction of the court rendering the decree ;*? and 
similarly a party, who voluntarily submitted to the 
jurisdiction of a court by bringing an action before , 
it, was held subject to a decree of reformation by such 
court ‘although the property to be affected by the 
reformation was situated elsewhere*® and although 
his residence was outside the territorial jurisdiction 
of the court.*® 


[§ 149] 3. Form of Remedy. The court’s power 
to reform a written instrument may properly be in- 
voked by a bill asking for such relief®°® or by an 
equitable defense properly pleaded,*? either method 
being permissible.°? Under code provisions abol- 


410, 46 NYS{|[ courts of one state could not reach 


den VActs March 13, 18387 ,.¢7 359. (24 U. | 459. 

S. St. at L, 505 ¢ 359) § 1, which de- 41. See statutory provisions, 
fines such jurisdiction as extending to Sol biicatim Percival, <Soelowal ees 
all ,claims founded “upon any con- 52 NW 543; “Cecil V.. Kentucky Live- 


tract, expressed or implied, with the 
Government of the United States, or 
for damages liquidated or unliquidat- 
ed, in cases not sounding in tort, in 
respect of which claims the party 
would be entitled to redress against 
the United States either in a court of 
Jaw, equity, or admiralty if the Unit- 
ed States were suable.” U.S. v. Mil- 
liken Imprinting Co., 202 U. S. 168, 26 
SCt 572, 50 L. ed. 980. 


[b] In Maine the supreme court 
has jurisdiction in equity to reform 
written instruments, under Rev. St. 
(1841) § 10 ¢ 96, giving the supreme 
court equity jurisdiction in cases 
where there is no plain and adequate 
remedy at law. Adams v. Stevens, 49 
Me. 362; Pierce v. Faunce, 47 Me. 507; 
Tucker v. Madden, 44 Me. 206. 


37. See statutory provisions, 
Actions § 128. 


and 


38. See Actions § 176. 

39. See supra §§ 8, 26-68. 

40. Ind.—Rhode v. Green, 26 Ind. 
83. 


Kan.—Emick vy. Swafford, 107 Kan. 
209, 191 P 490; Huber Mfg. Co. v. 
Claudel, 71 Kan. 441, 80 P 960; Clay- 
poole y. Houston, 12 Kan. 324. 


La.—Tarver v.. People’s F. Ins. Co., 
6 La. A. (Orleans) 59. 


Nebr.—Central Granaries Co. v. Ne- 
braska Lumbermen’s Mut. Ins. Assoc., 
106 Nebr. 80, 182 NW 582; Story v. 
Gammell, 68 Nebr. 709, 94 NW 982. 


N. Y.—Susquehanna SS. Co. v. An- 
dersen, 239 N. Y. 285, 146 NE 381; 
New York v. Matthews, 213 N. Y. 563, 
108 NE 80; Kirchner v. New Home 
Sewing Mach. Co., 135 N. Y. 182, 31 
NE 1104; Seaman vy. Consolidated Fi- 
nance Corp., 219 App. Div. 410, 219 
NYS 163. 


Tex.—Delaware Ins. 
(Civ. A.) 127 SW 283. 


Wash.—Silbon v. Pacific Brewing, 
etc., Co., 72 Wash. 13, 129 P 581. 


Wis.—Coats v. Camden F. Ins. As- 
soc., 149 Wis. 129, 135 NW 524. 


[a] Trial term of supreme court 
has jurisdiction to hear and deter- 
mine issues relating to the reforma- 
tion of a written instrument. New 
York v.*Matthews, 213 N. Y. 563, 108 
NE 80; Bennett v. Edison Plectric 


Cor sie ELT: 
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[a] Demurrer.—A petition at law 
stating a good equitable cause of 
action for reformation is not demur- 
rable. Cecil v. Kentucky Livestock 
Ins. Co., 165 Ky. 211, 176 SW 986. 


‘[b] Bules: of practice.—Where 
such a mistake as courts of equity 
will correct is shown, the ordinary 
rules of practice in such courts will 
apply. Lee v. Percival, 85 Iowa 639, 
52 NW 543. 


{[c] Transfer to equitable docket 
from ordinary docket of causes of ac- 
tion for reformation is proper. Pick- 
rell, etc., Co. v. Castleman Blakeman 
Com Vian icya 1, 191 “Sw 680; 


Spores v. Maude, 81 Or. 11, 158 
P 169; Interior Warehouse Co. v. 
Dunn, 80 Or. 528, 157 P 806. 


44. Bethell v. Bethell, 92 Ind. 318; 
McBride v. Garland, 89 N. J. Eq. 314, 
104 A 435; Argueso v. Mullenhoff, 5 
Porto Rico 31; Rosenbaum vy. Evans, 
63 Wash. 506, 115 P 1043. But. see 
Walters v. Mitchell,-6 Cal. A. 410, 92 
P 315 (failure to proceed in action to 
reform a deed as in actions in rem 
was fatal to the validity of the re- 
lief granted). 


45. See cases infra notes 46-49. 


Venue in suits for equitable relief 
generally see Venue [40 Cyc 25]. 


46. Gordon v. Goodman, 98 Ind. 
269; Bethell v. Bethell, 92 Ind. 318; 
Rosenbaum v. Evans, 63 Wash, 506, 
115 P 1054. But see Franklin v. Dut- 
ton, 79 Cal. 605, 21 P 964 (describing 
the action as one for the determina- 
tion of a right or interest in real 
estate and holding that under Code 
Civ. Proc. § 392, applicable to such 
actions, it must be tried in the coun- 
ty where the land is situated and can- 
not be brought in the county of de- 
fendant’s residence). 


[a] Independent of statute on the 


ae hadomme St v. Bethell, 92 Ind. 
8. 

47. Gordon v. Goodman, 98 Ind. 
269; Bethell v. Bethell, 92 Ind. 318; 


Rosenbaum v. Evans, 
115 P 1054. 


48. Lyndon Lumber Co. v. Sawyer, 
135 Wis. 525, 116 NW 255. 


fa] Rule applied.—wWhile the 


63 Wash. 506, 


and modify a recorded deed in the 
proper county in a sister state, yet 
they could, on plaintiff's appearing 
before them to enforce a right un- 
der such deed, compel its reformation 
so as to express the agreement actual- 
ly made. Lyndon Lumber Co. v. Saw- 
yer, 185 Wis. 525, 116 NW 255. 


49. Wachovia Bank, etc., Co. v. 
Jones, 166 Ga. 747, 144 SE 256; Lyn- 
don Lumber Co. v. Sawyer, 135 Wis. 
525, 116 NW 255. 


50. Wyche v. Greene, 11 Ga. 159; 
Trout v. Goodman, 7 Ga. 383; Gilbert 
v. Williams, 157 Mich. 226, 121 NW 
739; Williamson v. Brown, 195 Mo. 
313, 93 SW 791; Barlow v. Elliott, 56 
Mo. A. 374. 


51. U.S.—Upson Nut Co. v. Ameri- 
can Shipbuilding Co., 251 Fed. 707. 

Colo.—Selder v. Winegar, 71 Colo. 
574, 203 P 667 [cit Cyc]. 

Ga.—Hansford v. Freeman, 99 Ga. 
376, 27 SE 706; Wyche v. Greene, 11 
eae 159; Trout v. Goodman, 7 Ga. 

Me.—Johnson y. Burnham, 120 Me. 
4 Oe atid! CAR Ge 


Mich.—Gilbert v. Williams, 
Mich. -226, 121 NW 739. 


Mo.—Williamson v. Brown, 195 Mo. 


157 


313, 983 SW 791; Hook v. Craighead, 
is et 405; Barlow v. Elliott, 56 Mo. 


N. Y.—Gallup v. Bernd, 132 N. Y; 
370, 30 NE 743. 


N. C.—Moore vy. Moore, 151 
555, 66 SE 598. 


[a] By a federal statute (Comp. 
St. [1916] § 1251b), an equitable cause 
of action for reformation may now be 
pleaded by an answer in the nature 
of a eross petition rather than by an 
independent suit in equity. Upson 
Nut Co. v. American Shipbuilding Co., 
251 Fed. 707. 


[b] Cross bill suggested as means 
whereby parties defendant may pre- 
sent question of reformation. Gil- 


Nic, 


bert v. Williams, 157 Mich. 226, 121 
NW 739. 
52. Selder v. Winegar, 71 Colo. 574, 


203 P 667 [cit Cyc]; Wyche v. Greene, 
11 Ga. 159; Trout v. Goodman, 7 Ga. 
383; Gilbert v. Williams, 157 Mich. 
226, 121 NW 739; Williamson v. 
Brown, 195 Mo. 313, 93 SW 791; Bar- 
low v. Elliott, 56 Mo. A. 374. 


Bill for reformation generally see 
infra § 159 et seq. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


§ 149] 


ishing forms of action,®* when the necessary parties 
are present®* before a competent court,®*® any state- 
ment of facts constituting a cause of action for ref- 
ormation®® is regarded as sufficient to bring the mat- 
ter before the court for determination,®* and the 
same is true where the statements of fact are pre- 
sented as constituting grounds of defense.®§ 
distinctions which exist between equitable defenses, 
proper and equitable counterclaims or like proceed- 
ings°® are not to be rigidly observed when facts look- 
ing to reformation are set up to bar recovery,®® and 
such facts are to be taken as properly presenting 
the matter for determination, whatever the technical 
character of the pleading may be.*1 
of statute, a complainant cannot obtain reformation 


Answer seeking reformation gener- 
ally see infra § 182. 

53. See statutory provisions; 
Actions § 128. 


and 


54 See infra §§ 153, 155. 
55. See supra §§ 143-147. 
56. See infra § 159 et seq. 
57. Ind.—Rhode vy. Green, 26 Ind. 


83. 


Ky.—Cecil v.. Kentucky Livestock 
Ins. Co., 165 Ky. 211, 176 SW 986. 


Nebr.—Central Granaries Co. v. Ne- 
braska Lumbermen’s Mut. Ins. As- 
soc., 106 Nebr. 80, 182 NW 582; Story 
v. Gammell, 68 Nebr. 709, 94 NW 982. 


N. Y.—Kirchner v. New Home Sew- 
ing Mach. Co., 135 N. Y. 182, 31 NE 
1104; Maher v. Hibernia Ins. Co., 67 
N. Y. 283. But see Tautphoeus v. 
Harbor, ete., Bldg., etc., Assoc., 104 
App. Div. 451, 93 NYS 916 {rev on 
other grounds 185 N. Y. 308, 78 NE 69] 
(action for the reformation of a writ- 
ten instrument cannot properly be 
considered when presented aS an ac- 
tion at law). 


Tex.—A®tna Ins. Co. v. Brannon, 99 
Tex. 391, 89 SW 1057,-2 LRANS 548, 
13 AnnCas 1020. 


But see Suber v. Parr Shoals Power 
Co., 113 S. C. 317, 102.SE 335 (to same 
effect). 

{a] Rule applied.—Where a high- 
er rate of interest than the parties 
intended was by mistake inserted ina 
negotiable instrument, and the payee 
learned of it first and without in- 
forming the maker or the indorser of 
the mistake, transferred to a pur- 
chaser in good faith to whom the mak- 
er paid the full interest’ set out in 
the instrument, the payee was liable 
to the maker who brought an action, 
designated as one for conversion, 
against him for the amount of inter- 
est wrongfully paid. Story v. Gam- 
mell, 68 Nebr. 709, 94 NW 982. 


fb] A demurrer was overruled 
which attacked a petition setting up 
facts showing mistake warranting 
reformation in an action at law to en- 
force the policy as reformed. Cecil 
v. Kentucky Livestock Ins. Co., 165 
Ky. 211, 176 SW 986. 


Complaint or petition for informa- 
tion generally see infra § 159 et seq. 


58. Bradbury v. Higginson, 167 
Cal. 553, 140 P 254; Susquehanna SS. 
Co. v. Andersen, 239 N. Y. 285, 146 NE 
381; Gallup v. Bernd, 132 N. Y. 370, 
30 NE 743; Cramer v. Benton, 4 Lans. 
(N: Y.) 291, 60 Barb. 216; Silbon v. 
Pacific Brewing, etc., Co., 72 Wash. 
r35129 P5817 


{a] Equivalent necessary.—FEven 
under the codes, the facts claimed as 
a defense on the ground of mistake 
must be such as would, in-the absence 
of code provisions, entitle the pleader 
to affirmative relief in equity by ref- 
ormation. Cramer yv. Benton, 4 Lans. 
(CN. Y.) 291, 60 Barb. 216. 
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The 


In the absence 
reformed.°? 


{b] In California the averments 
set up as a defense to a legal cause of 
action, based on the theory of mis- 
take, must be sufficient to show a 
cause of action for reformation. 
Bradbury v. Higginson, 167 Cal. 553, 
140 P 254. 

Answer seeking reformation gener- 
ally see infra § 182. 


59. See Pleading §§ 380, 383. 
60. Susquehanna SS. Co. v. Ander- 
sen, 239 N. Y. 285, 146 NE 381; Ben- 


nett v. Edison Electric Illum. Co., 18 
App. Div. 410, 46 NYS 459. 


61. Adams v. Davis, 63 Fla. 324, 
58 S 837; Susquehanna SS. Co. v. An- 
dersen, 239 N. Y. 285, 146 NE 381. 


[a] Bill of review.—Where an er- 
roneous description of the land is 
contained in a mortgage which has 
been foreclosed but no deed made un- 
der the sale, a bill of complaint to 
correct an innocent mistake should be 
given effect as opening the transac- 
tion to permit the correction of the 
mortgage if no substantial rights are 
affected, whether it should be and in 
form is a bill. of review, or a bill in 
the nature of a bill of review, or a 
supplemental bill in the nature of a 
bill of review, or of some other tech- 
nical character or form. Adams v. 
Davis, 63 Fla. 324, 58 S 837. 


‘62. Allegheny Valley Brick Co. v. 
Cc. W. Raymond Co., 219 Fed. 477, 135 
CCA 189; Abercrombie v. Bear Canon 
Coal Co., 86 Colo. 169, 279 P 42; Ski- 
ba v. Gustin, 161 Mich. 358, 126 NW 
464; Gilbert v. Williams, 157 Mich. 
226, 121 NW 739. 


[a] Rule applied.—A grantor of 
lots in a platted subdivision, upon 
learning of a misdescription in the 
recorded plats, having, in an action 
in the form of a statutory proceeding, 
under Comp. L. §§ 3376, 3377, for set- 
ting aside and vacating a plat or 
survey, obtained the relief therein 
provided for, whereupon a grantee 
sued to have this set aside, this was 
done, because the prior action was not 
one to reform the plat, and an order 
was entered correcting the descrip- 
tion. Gilbert v. Williams, 157 Mich. 
226, 121 NW 739. 

63. Boylan v. Wilson, 202 Ala. 26, 
79 S 864; Sargent v. Leonardi, 223 
Mass. 556, 112 NE 633; Blaylock v. 
Lonn, 157 Miss. 783, 128 S 555; Wil- 
liams v. Houston, 57 N. C. 277. 


fa] Rule applied.—Where a bill 
is filed to enforce rights as passing 
by a deed, the court will not treat it 
as a bill to reform the instrument. 
Williams v. Houston, 57 N. C. 277. 


{b] Bill to enforce restrictions.— 
Where restrictions are omitted from 
a deed through accident or mistake, 
the remedy of the grantors is by a 
bill to reform the deed and the mat- 
ter cannot be considered under a bill 
to enforce restrictions. Sargent v. 
Leonardi, 223 Mass. 556, 112 NE 633. 


[ec] Specific performance.—Refor- 
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of an instrument in a suit which does not seek ref- 
ormation but is brought to enforce other legal®? or 
equitable®*® rights, nor where the prayer of the peti- 
tion does not ask that the instrument which is the 
basis of the suit be reformed,** unless circumstances 
make it immaterial whether the suit is regarded as 
one for reformation or for some other form of equi- 
table relief,°> and, where it is material, no relief 
may be based on the agreement of the parties until 
after reformation of the instrument to express such 
agreement has been decreed in a separate suit in 
equity,°° or, according to other courts, has been or- 
dered by the court as a court of equity in the same 
suit prior to the attempt to enforce the contract as 
The rule of permitting the reforma- 


mation of a deed has been refused in 
a suit for the specific performance of 
a land contract, when the defense that 
there is no marketable title offered 
could be met by reformation of a prior 
deed in the chain of title. Boylan v. 
Wilson, 202 Ala, 26, 79 S 364. 


64 Blaylock v. Lonn, 157 Miss. 
783, 128° S555. 


Prayer generally see infra § 176. 
65. Gray v. Hornbeck, 31 Mo. 400. 


[a] Circumstances may make it 
immaterial whether a petition is to he 
regarded as one for specific perform- 
ance of a contract, or as one for ref- 
ormation of an instrument, plaintiff 
being entitled to judgment in either 
case. Gray v. Hornbeck, 31 Mo. 400. 


[b] In New Jersey, where com- 
plainant sued to reform a ‘deed of gift 
executed by the original grantor to 
complainant’s children for a valuable 
consideration paid by complainant, on 
the ground that complainant’s solici- 
tor, by mistake, failed to insert a pro- 
vision authorizing complainant to re- 
voke the deed during his life, the 
cause of action was within the origi- 
nal jurisdiction of the court of chan- 
cery and not within 3 Gen. St. p 3486 
providing for the determination of 
claims to real estate and to quiet title, 
but it was not material that the bili 
contained the special allegations pre- 
scribed by such statute and was en- 
dorsed as a bill to quiet title, where 
it exhibited the whole controversy 
and the trial was conducted according 
to the rules which govern the trial of 
equity causes without attempting to 
invoke any of the special provisions 
of the act to quiet title. Van Houten 
ree an Houten, 68 N. J. Eq. 358, 59 A 


66. Fiorito v. Clyde Equipment Co., 
2 EF. (2d) 807; Prudential Casualty 
Co. v. Miller, 257 Fed. 418, 168 COA 
458; Allegheny Valley Brick Cos. BVa 
C. W. Raymond Co., 219 Fed. 477, 135 
CCA 189; Webster v. Webster, 33 N. 
H. 18, 66 AmD 705; Interior Ware- 
nue Cor va. Diunny, 80 Ors 2S ako web 


[a] Recovery on oral agreement 
refused.—A written contract, al- 
though affected by fraud, cannot he 
ignored and an action maintained on 
a prior oral agreement, but the writ- 
ing must be reformed precedent to 
any recovery on the oral agreement. 
Fiorito v. Clyde Equipment Co., 2 F. 
(2a) 807. 


[b] Power of equity to do complete 
justice may, however, permit it under 
some circumstances to enforce the 
contract purely as an incident to oe 
action for its reformation. U. S. 
Milliken Imprinting Co., 202 U.S. is’, 
26 SCt 572, 50 L. ed. 980. 


Restraining action at law pending 
reformation see Injunctions § 92. 


67. Jones v. Dappen, 27 Colo. A. 215 


146 P 118; Southern States F. Ins. 
Co. v. Vann, 69 Fla. 544, 68 S 645; 
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tion of a contract and its enforcement, as reformed, 
in the same suit, has been widely adopted®* except 
in jurisdictions requiring prior reformation in a sep- 
In order to obtain reformation 
as incident to enforcement, the facts upon which 
the relief by reformation is asked must be specially 
Under codes allowing equitable defens- 
es to be set up in actions at law, a party may make 


arate equity suit.°°® 


pleaded.*° 


Fidelity Phenix F. Ins. Co. v. Hilliard, 
65 Fla. 443, 62 S 585; Imeson v. New- 
port, etc., Bridge Co., 12 Ky. Op. 492. 
68. Colo.—Denver Brick, ete., Co. 
v. McAllister, 6 Colo. 261; Jones v. 
Dappen, 27 Colo. A. 21, 146 P 118. 


Fla.—Southern States F. Ins. Co. v. 
Vann, 69 Fla. 544, 68 S 645; Fidelity 
Phenix F. Ins. Co. v. Hilliard, 65 Fla. 
443, 62 S 585. 


Ga.—Georgia Trust Co. v. Scottish 
Union, ete., Ins. Co., 119 Ga. 672, 46 
SE 855; McCrary v. Austell, 46 Ga. 
450. ; 


Ill. Mercantile Ins. Co. v. Jaynes, 
87 Il], 199;> Vial v. Norwich Union F. 
insssoe, 272 Til. Ay 134 lati 257* 211. 
355, 100 NE 929, 44 LRANS 317, Ann 
Cas1914A 1141]. 


Ind.—Palmer Steel, etc., Co. v. Heat, 
ete., Co., 160 Ind. 232, 66 NE 690; 
Monroe v. Skelton, 36 Ind. 302; Rhode 
v. Green, 26 Ind. 83; Rigsbee v. Trees, 
21 Ind. 227; Hunter v. McCoy, 14 Ind. 
528; Harl v. Van Natta, 29 Ind. A. 
532, 64 NE 901. 


Iowa.—Barnes v. Hekla F. Ins. Co., 
75 Iowa 11, 39 NW 122, 9 AmSR 450; 
pronktin Ins. Co. v. McCrea, 4 Greene 

29. 


Kan.—Emick v. Swafford, 107 Kan. 
209, 191 P 490 [cit Cyc]; Stewart Est. 
v. Falkenberg, 82 Kan. 576, 109 P 
170; Huber Mfg. Co. v. Claudel, 71 
Kan. 441, 80 P 960; Miller v. Davis, 
10 Kan. 541. 


*.. Ky.—Cecil v. Kentucky Livestock 
tas) Con rlop Ky. 211, 176 SW 986; 
Imeson v. Newport, etc., Bridge Co., 
12 Ky. Op. 492. 


La.—Tarver v. People’s F. Ins. Co., 
6 La. A. (Orleans) 59. 


Md.—®tna Indemn. Co. v. Balti- 
more, etc., R.'Co., 112 Md. 389, 76 A 
251, 136 AmSR 389, 21 AnnCas 268. 


Mich.—Peterson vy. Great Northern 
ie Sg Co., 250 Mich. 176, 229 NW 


Miss.—Pheenix F. Ins. Co. v. Hoff- 
heimer, 46 Miss. 645. 


Mo.—Hook y. Craighead, 32 Mo. 405. 


Nebr.—Central Granaries Co. v. 
Nebraska Lumbermen’s Mut. Ins. As- 
soc., 106 Nebr. 80, 182 NW 852; Story 
v. Gammell, 68 Nebr. 709, 94 NW 982. 


N. Y.—Maher v. Hibernia Ins, Co., 
67 N. Y. 288; Hamilton v. Fidelity, 
etc., Co., 171 NYS 580. 


N. C.—Sykes v. Life Ins. Co., 148 
N. C. 13, 61 SE 610. 


N. D.—Taylor State Bank v. Baum- 
gartner, 27 N. D. 606, 147 NW 385. 


. Oh.—Walrath v. Royal Ins. Co., 16 
On. Cir) Ct,418) 9 Oh. Cir: Dec. 233. 


Tex.—Aitna Ins. Co. v. Brannon, 99 
Tex. 391, 89 SW 1057, 2 LRANS 548, 
18 AnnCas 1020; Post v. New Boston 
Nat. Bank, (Civ. A.) 9 SW (2d) 275; 
National Union F, Ins. Co. v. Patrick, 
(Civ. A.) 198 SW 1050; Hamilton v. 
Green, (Civ. A.) 166 SW 97; Howell v. 
McMurry Lumber Co., 62 Tex. Civ. A. 
584, 132 SW 848. 

Vt.—Smith v. Wainwright, 24 Vt. 
97, 108. 


Wis.—Costs v. Camden F. Ins. As- 
soc., 149 Wis. 129, 185 NW 524. 


' “As a general rule . . . where 
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sued.*? 


it becomes necessary to a court of 
equity to reform a contract, and the 
equity court do so reform the con- 
tract, they also retain the case and 
decree relief.” Smith v. Wainwright, 
supra. 

[a] Code provisions authorizing 
joinder of legal and equitable causes 
of action arising out of the same 
transaction authorize reformation and 
enforcement in the same _ action. 
Coats v. Camden F. Ins. Assoc., 149 
Wis. 129, 185 NW 524. 

[b] No express decree of reforma- 
tion need precede the enforcement of 
the instrument, under the code pro- 
visions. Barnes v. Hekla F. Ins. Co., 
75 Iowa 11, 39 NW 122, 9 AmSR 450; 
AMtna Ins. Co. v. Brannon, 99 Tex. 391, 
: SW 1057, 2 LRANS 548, 13 AnnCas 
1020. 

[ec] It is not a misjoinder of caus- 
es of action to seek reformation and 
enforcement of an instrument in the 
same suit. HEmick v. Swafford, 107 
Kan. 209, 191 P 490; Stewart Est. 
ME Se Salas 3 2 82" Kan.--57.6,, 109) <& 
170. 

{[d] In eminent domain proceed- 
ings, a complainant, seeking damages 
for the taking of land to be used as 
a street, may, in the same action, 
allege that if the land taken did not 
pass to him by his deed it was in- 
tended that it should, and join his 
grantor for the purpose of securing 
reformation of the instrument. Sugg 
Suet ees 169 N. C. 606, 86 SH 


fe] Suits involving money dam- 
ages only.—Where a Suit is properly 
in equity as a proceeding for refor- 
mation of a writing, the court decree- 
ing reformation is competent to award 
whatever relief plaintiff proves him- 
self entitled to, although it proves to 
be but a money judgment. Palmer 
Steel, etc., Co. v. Heat, ete., Co., 160 
Ind. 232, 66 NE 690. 


[f] Formal rectification by the 
master in chancery need not be had 
before enforcement of the agreement 
where the reformation is determined 
on and directed informally to be made 
before judgment entered. Mercantile 
Ins. Co. v. Jaynes, 87 Ill. 199. 


{g] Concession or waiver.—That 
defendant by concession or waiver in 
a case makes reformation immaterial 
or unnecessary does not deprive an 
equity court of jurisdiction. Peter- 
son v. Great Northern L. Ins, Co., 250 
Mich. 176, 229 NW 427. 


Power of courts of limited juris- 
diction to reform and enforce see su- 
pra § 146. 

Relief granted generally see infra 
§§ 219, 220. 


69. See cases supra note 66. 
70. Cooper v. Newton, 68 Ark. 150, 
56 SW 867; Fisher v. Owens, 132 N. 


C. 686, 44 SH 369. 

[a] Prayer for general equitable 
relief is not sufficient, in the absence 
of facts looking specially to the ref- 
ormation of an instrument, to justify 
a court in reforming it. Cooper vy. 
Newton, 68 Ark. 150, 56 SW 867. 

Relief granted generally see infra 
§§ 219, 220. 


71. Cal.—Bradbury v. Higginson, 


[§ 149 


use of such proceedings to secure reformation with-. 
out previous resort to equity to correct an instru- 
ment,’2 but otherwise such a course cannot be pur- 
Reformation is granted only in a direct 
proceeding for that purpose’* and not when the 
validity of the writing is attacked and reformation 
asked in a merely collateral proceeding ;** the mat- 
ter of reformation may, however, be raised by a 


167 Cal, 553, 140 P 254: 

Colo.—Selder v. Winegar, 
574, 203 P 667. 

Ind.—Conger v. Parker, 29 Ind. 380; 
Wieneke v. Deputy, 31 Ind. A. 621, 68 
NE 921. 

Kan.—Huber Mfg. Co. v. Claudel, 
71 Kan. 441, 80 P 960. 

Mo.—Seiberling v. Tipton, 113 Mo. 
3738, 21 SW 4. 

N. Y.—Susquehanna SS. Co. v. An- 
dersen, 239 N. Y. 285, 146 NE 381; 
New York v. Matthews, 213 N. Y. 563, 
108 NE 80; Gallup v. Bernd, 132 N. Y. 
370, 30 NE 743; Hoppough v. Struble, 


71 Colo. 


60 N. ¥. 430; Pitcher v. Hennessey, 
48 N. Y. 415; Andrews v. Gillespie, 
47 N. Y. 487; Bartlett v. Judd, 21 N. 


Y. 200, 78 AmD 131; Crary v. Good- 
man, 12 N. Y. 566, 64 AmD 506 [rev 
9 Barb. 657]; Haire v. Baker, 5 N. Y. 
357; Seaman v. Consolidated Finance 
Corp., 219 App. Div. 410, 219 NYS 163; 
Bennett v. Edison Electric Illum. Co., 
18 App. Div. 410, 46 NYS 459; Mush- 
cart v. Seber, 136 Misc. 605, 241 NYS 
645. 


Wash.—Silbon v. Pacific Brewing, 
etc.,-Co., 72 Wash. 18, 129 P 581. 


Eng.—Wood vy. Dwarris, 11 Exch. 
493, 156 Reprint 925. 

[a] Rule applied.—In England, 
where a plaintiff sued on a written 
contract and defendant pleaded in de- 
fense matter which he was in equity 
precluded from setting up by a term 
of the contract, not stated in the 
written instrument, a court of law 
was allowed, under the Common Law 
Procedure Act 1854, to give equitable 
relief without the instrument having 
been first reformed. Wood v. Dwar- 
ris, 11 Exch. 493, 156 Reprint 925. 


[b] No prayer for affirmative re- 
lief is necessary when a defendant 
alleges mistake in an instrument, but 
he may if he chooses set it up as a 
defense only without asking refor- 
mation and without joining as parties 
all those who would be necessary to 
an action for reformation. Seiberling 
Vv. Tipton, 113. Mo: 373, 24: (SW 416 
Barlow v. Elliott, 56 Mo. A. 374. But 
see Conger v. Parker, 29 Ind. 380 (an 
affirmative equitable plea seeking ref- 
ormation of the instrument and that, 
when reformed, it bar the proceedings 
at law, has been required). 


[ec] Under general denial, by the 
terms of Code § 1067 (Burns Rev. St. 
[1901]), permitting a party to set up 
every defense, legal or equitable, to 
an action, evidence may be introduced 
of facts calling for reformation. 
Wieneke v. Deputy, 31 Ind. A. 621, 68 
NE 921. 


[ad] In South Carolina a law court 
may hear and determine an equitable 
defense asking affirmative relief by 
reformation, if it is able to adminis- 
ter adequate relief to both parties in 
the action, where such defense is 
raised. Military Art Novelty Co. v. 
Fayonsky, 1138 S. C. 470, 101 SE 818. 


72. Fiorito v. Clyde Equipment Co., 
2 F. (2d) 807; Allegheny Valley Brick 
Co. v. C. W. Raymond Co., 219 Fed. 
41, 135) CCAS 189, 


73. Fisher v. Owens, 132 N. C. 686, 
44 SE 369. 
74 Cady v. Potter, 55 Barb. 


(N. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ae Pe 


§§ 149-150] 


petition of intervention.”® 


cin, © 


[§ 150] B. Limitations and Laches—1. Laches. 
As in equitable proceedings generally,** the defense 


Y.)' 463; Fisher v. Owens, 132 N. C. 
686. 44 SE 369. 


{a] Bule applied.—Where the suf- 
ficiency of a deed as evidence was de- 
nied and the party offering it offered 
to prove that its deficiency was due 
to mistake and to have it corrected, 
reformation was refused. Fisher v. 
Owens, 132 N. C. 686, 44 SE 369. 


75. Lake Bisteneau Lumber Co. v. 
Mims, 50 La. Ann. 619, 23 S 890. 


[a] Rule applied.—A mortgagee 
need not bring a direct suit to correct 
an error in the description of the 
property in the mortgage, where an- 
other, claiming the property, is seek- 
ing to enjoin the execution of the 
mortgage, but said error may be in- 
quired into and corrected on the in- 
tervention of the mortgagee in the 
injunction suit, the petition of inter- 
vention containing proper allegations 
to admit proof of the error. Lake 
Bisteneau Lumber Co, vy. Mims, 50 La. 
Ann. 619, 23 S 890. 


76. See supra § 29. 
77: Effect of laches: 
In general see Equity §§ 211-251. 


In suit for cancellation see Cancella- 
tion of Instruments §§ 81-85. 


78. U. S.—Wabash R. Co. v. Lum- 
ley,-96 Fed. 778, 37 CCA: 584. 
Ala.—Harold v. Weaver, 72 Ala. 


3738. 
Ark.—Louis Werner Sawmill Co. v. 
Sessoms, 120 Ark. 105, 179 SW 185. 
Cal.—Barfield v. Price, 40 Cal. 535. 
Colo.—Home Ins. Co. y. Gaines, 74 
Colo. 62, 218 P 908. 


Conn.—Allis v. Hall, 76 Conn. 322, 
56 A 637. 


D. C.—Cunningham vy. Taylor, 35 
App. 569. 

Fla.—Adams v. Davis, 63 Fla. 324, 
58 S 837. 

Ga.—-Stanley v. Reeves, 149 Ga. 151, 
ita 376; Wyche v. Greene, 11 Ga. 

Hawaii.—Chilton v. Fugimoto, 
eo 675 (recognizing rule). 

a—Burbank v. pryent 6 Ida. 210, 

55 295, 96 AmSR 26 


1Ill.—Cross v. Janes, ae T1l, 588, 158 
NE 694, 


26 


Ind.—Citizens’ Nat. Bank v. Judy, 
146 Ind. 322, 43 NE 259. 

Iowa.—Goodrich v. Fogarty, 130 
Iowa 2238, 106 NW 616. 

Kan.—Detweiler v. Swartley, 74 
Kan. 855, 86 P 141. 

Ky.—States Oil Co. v. Dayton 


Pump, etc., Co., 214 Ky. 305, 288 SW 
80. 

Me.—Norris v. Laberee, 58 Me. 260. 

Md.—A45tna Indemn. Co. v. Balti- 
more, etc. R. Co., 112 Md. 389, 76 A 
251, 136 AmSR 389, 21 AnnCas 268. 

Mass.—Canedy v. Marcy, 13 Gray 
373 (recognizing rule). 

Mich.—Bronk v. Standard Mfg. Co., 
141 Mich. 680, 105 NW 33. 

Minn.—Fritz v. Fritz, 94 Minn. 264, 
102 NW 705. 

Miss.—U. S. Fidelity, etc., Co. v. 
Parsons, 147 Miss. 385, 112 S 469, 53 
ALR 88. 

Mo.—Davidson v. Mayhew, 169 Mo. 
258, 68 SW 1031. 


But regardless of the 
form of remedy chosen, the nature of the relief is 
such that it. is at all times dependent upon a showing 
of superior equity in the person seeking reforma- 
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of laches is available against parties seeking ref- 
ormation of written instruments.*® 
tion the doctrine is equitable in character’® and no 
inflexible rule will be laid down for determining the 


In its applica- 


existence of laches,8° but each case is decided upon 


Mont.—American Min.’Co. v. Basin, 
etc., Min., Co., 39 Mont. 476, 104 P 
525, 24 LRANS 305. 

Nebr.—Carter v. Leonard, 65 Nebr. 
670, 91 NW 574. 

N.'J.—Kunz v. Mason, 75 N. J. Ea. 
616, 73 A 869. 

N. M.—Cleveland v. Bateman, 21 N. 
M. 675, 158.P 648, AnnCas1918E 1091. 


N. Yi—Hay Vo Star FE. Ins. (Co. 77 
ane Zoos 33 AmR 607 [aff 13 Hun 
] 


N. C.—Spence v. Foster Pottery Co., 
185_N. C. 218, 117 SE 32. 

Oh.—Brockschmidt vy. Archer, 
Oh. St. 502, 60 NE 623. 

Pa.—Gailey v. New Castle Elastic 
Pulp Plaster Co., 34 Pa. Super. 533. 


R. I.—Middleton v. Newport Hospi- 
tal, 16 R. I. 319, 15-4800, 1 LRA 191. 


Ss. C.—Dennis vs Dennis, 25 S, -C. 

Eq. 307. - 
Tenn.—Graham ‘v. Guinn, (Ch. A.) 

43 SW 749. ‘ 

Tex.—Waters v. East, 23 Tex. Civ. 
A. 412, 56 SW 939. 

Vt.—Barker v. Belknap, 27 Vt. 700. 

Va.—Fore vy. Foster, 86 Va. 104, 9 
SE 497; Carter v. McArtor, 28 Gratt. 
(69 Va.) 356. 

Wash.—Young v. Jones, 72 Wash. 
its LoOMe 90; 

Wis.—kKropp v. Kropp, 97 Wis. 1387, 
72 NW 3881. 

Wyo.—Hagge v. Moran, 
21%, Tes P 248. 


Eng.—Bell v. 
27 Reprint 63. 


Man.—Miner v. Hinch, 23 Man. 802. 

N. S.—McFatridge v. Griffin, 27 N. 
S. 421. 

Ont.—Edmonds v. Hamilton Provi- 
dent, etc., Soc., 19 Ont. 677. 


“A court of equity may refuse re- 
lief, in the exercise of its inherent 
powers, where it is sought after an 
unreasonable delay, and where the 
probability is that injustice would be 
done in the particular case, through 
the loss of evidence due to lapse of 
time; and this independently of any 
statute of limitations.” Wabash R. 
Co. v. Lumley, 96 Fed. 778, 774, 37 
CCA 584. 

79. U. S.—Higgins Oil, etc., Co. v. 
Delaney, 263 Fed. 931. 


Ark.—Louis Werner Sawmill Co. v. 
Sessoms, 120 Ark. 105, 179 SW 185. 


Conn.—Allis v. Hall, 76 Conn. 322, 
56 A 637. 

Ga.—Boyd Lumber Co. v. Mills, 146 
Ga. 794, 92 SE 534. 


Mont.—Cox v. Hall, 
168 P 519. 

N. Y.—Hay v. Star F. Ins. Co., 77 
N. ip 235, 33 AmR 607 [aff 13 Hun 
496 

Va.—Dillard v. Jeffries, 118 Va. 81, 
86 SE 844. 

Wis.—Kropp v. Kropp, 97 Wis. 137, 
72 NW 881. 

80. Ala.—Woodlawn Realty, etc., 
Co. v. Hawkins, 186 Ala. 234, 65 S 
183; Peacock v. Bethea, 151 Ala. 141, 
48 S 864; Harris v. Ivey, 114 Ala. 
863, 21 S 422. 

Conn.—Snelling v. Merritt, 85 Conn. 
83, 81 A 1039. 


64 


25 Wyo. 


Cundall, Ambl. 101, 


54 Mont. 154, 


its own facts and circumstances.®! 
seeks to have an instrument reformed is denied relief 


While one who 


Ind.—Citizens’ Nat. Bank v. TUGYs 
146 Ind. 322, 43 NE 259. 


Md.—White v. Shaffer, 130 Md. 351, 
99 A 66. 


N. Y.—Chittenango First Nat. Bank 
Vv. )Morgans 73) No Ye, 593: (att, 6) Eun 
3846]; Welles v. Yates, 44 N. Y. 525. 


Tex.—Delaware Ins. Co. v. Hill, 
(Civ. A.) 127 SW 283; American Free- 
hold Land Mortg. Co. v. Pace, 23 Tex. 
Civ. A. 222, 56 SiW 377%. 


Va.—Inge v. Inge, 120 Va. 329, 91 
SE 142. ey 


“There is no rule of law that pre- 
scribes a definite time in which such 
diligence should be exercised nor at 
what particular time in the progress 
of a contract fraud or mistake should 
be discovered.” American Freehold. 
Land Mortg. Co. v. Pace, 23 Tex. Civ. 
A. 222, 56 SW 377, 


[a] Discretion of court.—(1) 
“What constitutes timely application 
is largely within the sound discretion 
of the court.” Peacock v. Bethea, 
151 Ala. 141, 146, 43 S 864. (2) ‘It 
is a question of discretion in the court 
whether, under all the circumstances 
of time, repeated applications and re- 
fusals, the condition, knowledge, ex- 
pectations and hopes of the parties, 
the relief should be granted.” Wells 
v. Yates, 44 N. Y. 525, 531. 


81. U. S.—Griswold v. Hazard, 141 
U. S._260;.11 SCt 972, 999, 35 L. ed. 
678; Elliott v. Sackett, 108 U. S. 132, 
2 SCt 375,.27 L. ed. 678; De la Nux 
v. Houghtailing, 269 Fed. 751; Wa- 
bash R. Co. v. Lumley, 96 Fed. 773, 
387 CCA 584. 


Ala.—Nolen v. Henry, 190 Ala. 540, 
67 S 500, AnnCas1917B 792;- Wood- 
lawn Realty, etc., Co. v. Hawkins, 186 
Ala. 234, 65 S 183; Harris v. Ivey, 114 
Ala. 363, 21 S 422. 


Conn.—Allis v. Hall, 76 Conn. 322, 
56 A 637. 


Ga.—Aken v. Bullard, 134 Ga. 665, 
68 SE 482. 


Ill— Cross v. Janes, 327 Ill. 538, 
158 NE 694; Keeley v. Sayles, 217 Ill. 
589, 75 NE 567. 


Ind.—Citizens’ Nat. Bank vy. quau 
146 Ind. 322, 43 NE 259, 


Iowa.—Goodrich v, ogaver 130 
Iowa 223, 106 NW 616; Hurto v. Grant, 
90 Iowa 414, 57 NW 899. 


Md.—White v. Shaffer, 130 Md. 351, 
99 A 66. 


Mich.—Bronk vy. Standard Mfg. Co., 
141 Mich. 680, 105 NW 33. 


Mont.—Cox v. Hall, 54 Mont. 154, 
168 P 519. 


N. Y.—Welles v. Yates, 44 N. Y, 
525; Bidwell v. Astor Mut. Ins. Co., 
16 N. Y. 263; Baird v. Erie R. Co., 72 
Misc. 162, 129 NYS 32 [aff 148 App: 
Diy. 452, 132) NYSiu9TL Gafl 210) Newye 
225, 104 NE 614)]. 


Oh.—Ormsby v. Longworth, 
St. 653. 


Tenn.—Graham vy. Guinn, 


11-Oh: 
43 SW 


Tex.—American Freehold Land 
Mortg. Co. v. Pace, 23 Tex. Civ. <A. 
222, 56 SW 377. 

Va.—Inge v. Inge, 120 Va. 329, 91 
SE 142. 

Wash.—Young v. Jones, 
Zi mels Ol O Os 


Wis.—Kropp v. Kropp, 97 Wis. 137, 


72 Wash. 
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if he does not act with reasonable diligence and 
promptness, *? and inexcusable and unexplained delay 
cuts off the right to reformation,®* yet the application 
of laches does not depend upon when the right of ae- 


72 NW 381. 


“The question is dependent upon 
the inherent equities of the particu- 
lar case.”’ Young v. Jones, 72 Wash. 
277, 2838, 130 P 90. 


‘[a] Poverty is a circumstance to 
be considered as explaining a delay 
in bringing suit for reformation. 
Wabash R. Co. v. Lumley, 96 Fed. 
773, 37 CCA 584, 

[b] Negligence is an essential ele- 
ment of laches.—Allis v. Hall, 76 
Conn. 322, 56 A 637, 


{e] Notification of error.—Where 
a buyer notified a seller shortly after 
the sale that the written contract was 
not according to the actual agreement 
and requested that the goods be not 
sent, to which the seller made no re- 
ply but four months later brought the 
goods and pressed them on the buy- 
er’s acceptance whereupon the buyer 
commenced an action to reform the 
contract, She was not guilty of laches 
barring her right of action. Goodrich 
Ray serty, 130 Iowa 223, 106 NW 

{d] Possession of the instrument 
by the party seeking reformation is a 
eircumstance to be considered in de- 
termining whether reformation is 
barred by laches. Bidwell v. Astor 
Nut ins Cosel GuN. Yen263- 


Factors that may be considered see 
infra text and notes 88-11. 


82. U. S.—Harwood v. U. S. Ship- 
ping Bd. Hmergency Fleet Corp., 32 
EH (2d) 680 [rev 26 FB. (2d) 1126, and 
certiorari granted 280 U. S. 544 mem, 
50 SCt 37 mem, 74 L. ed. 604 mem, 
Aiea Sie SOLO. 00 SCt oi2an ie cls. 
ed. 1011]; De la Nux v. Houghtailing, 
aS Fed. 751; Sharp v. Behr, 117 Fed. 


Ala.—McCall v. White, 73 Ala. 562. 


Ark.—Polzin v. Beene, 126 Ark, 46, 
189 SW 654. 


Cal.—Barfield v. Price, 40 Cal. 535. 


Ga.—Aken v. Bullard, 134 Ga. 665, 
68 SE 482. 


Ill.—Dustin v. Brown, 297 Ill. 499, 
130 NE 859; Wortham v. Quait, 215 
wes 444; Wood v. Calland, 86 Ill. 

« 42. ; 


Ind.—Citizens’ Nat. Bank v.' Judy, 
146 Ind. 322, 43 NE 259. 


Iowa.—Hurto v. Grant, 90 Iowa 414, 
567 NW 899; St. Paul F. & M. Ins. Co. 
v. Shaver, 76 Iowa 282, 41 NW 19. 


Ky.—States Oil Co. v. Dayton 
Eump, etc., Co., 214 Ky. 305, 288 SW 
0. 


Md.—Boyle v. Maryland State Fair, 
150 Md. 333, 134 A 124; William Dall 
Co. v. Butcher, 135 Md. 25, 107 A 527; 
White v. Shaffer, 130 Md. 351, 99 A 
66; Beard v. Hubble, 9 Gill 420. 


Minn.—Fritz v. Fritz, 94 Minn. 264,, 


102 NW 705. 


Mo.—Davidson v. Mayhew, 169 Mo. 
258, 68 SW 1031. 


N. J.—Kunz v. Mason, 75 N. J. Eq. 
616, (8 DGS) 

N. M.—Cleveland v. Bateman, 21 
N. M. 675, 158 P 648. 


Pa.—Gailey v. New Castle Elastic 
Pulp Plaster Co., 34 Pa. Super. 533; 
Okes v. Insurance Co., 2 Pa. Dist. 747. 
" R. I.—Middletown v. Newport Hos- 
Dita 6s a ae LON 5 CAN SIOO ee TRAY 
191. 

c S. C.—Dennis v. Dennis, 25 S. C. Eq. 
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Tex.—Tevis v. Armstrong, 71 Tex. 
59, 9 SW 134; Lubbock v. Binns, 20 
Tex. Civ. A. 407, 50 SW 584; Mathews 
v. Benevides, 18 Tex. Civ. A. 475, 45 
SW 31. 


é les . McClanahan, 130 
Va. 682, 108 SH 858; Dillard v. Jef- 
fries, 118 Va. 81, 86 SH 844; Fore v. 
Foster, 86 Va. 104, 9 SE 497; Carter 
v. McArtor, 28 Gratt. (69 Va.) 356. 

Wis.—Sable v. Maloney, 48 ‘Wis. 
381, 4 NW 479. 


Ont.—Edmonds y. Hamilton Provi- 
dent, etc., Soc., 19 Ont. 677. 


[a] Rule -applied.—W here _ the 
plaintiff’s mother exchanged proper- 
ty belonging to plaintiff for other 
land and afterwards executed to 
plaintiff a deed to the lot reserving 
to herself a life estate on condition 
that she pay the taxes, insurance, and 
cost of repairs, plaintiff not being 
present at the execution of the deed 
but later receiving it and keeping it 
for ten years without disputing her 
mother’s right to possession, plaintiff 
was not entitled to have such deed 
reformed by striking out the clause 
reserving the life estate to the moth- 
er. Hurto v. Grant, 90 Iowa 414, 57 
NW 899. 


83. U. S—Rhode Island v. Massa- 
chusetts, 4 How. 591, 11 L. ed. 1116. 


Ala.—McCall v. White, 73 Ala. 562. 

Cal.—Barfield v. Price, 40 Cal. 535. 

Ga. ard, 134 Ga. 665, 
68 SE 482. 

Ill Dustin v. Brown, 297 Ill. 
499, 1830 NE 859; Leuer v. Kunz, 260 
Ill. 584, 103 NE 550; Calverly v. 
Harper, 40 Ill. A. 96. 


Ky.—Perry v. Perry, 242, 


32 SW 755, 17 KyL 868. 
Me.—Norris v. Laberee, 58 Me. 260. 


Md.—Citizens’ Mut. F. Ins. Co. v. 
Conowingo Bridge Co., 116 Md. 422, 
82 A 372. 


Mich.—Hoard v. 
578, 26 NW 141. 


Mo.—Davidson v. Mayhew, 169 Mo. 
258, 68 SW 1081. 


Oh.—Brockschmidt v. Archer, 64 
Oh. St. 502, 60 NE 623; Piatt v. Sin- 
ton, 5 Oh. Dec. (Reprint) 547, 6 Am 
LRec 4838. 


98 Ky. 


Stone, 58 Mich. 


os a King, 
122 SW 581 [aff 108 Tex. 
SW 241]; Waters v. East, 
Civ. A. 412, 56 SW 939. 

Vt.—Barker v. Belknap, 27 Vt. 700. 

Wis.—Kropp v. Kropp, 97 Wis. 137, 
72 NW 881; Sable v. Maloney, 48 Wis. 
331, 4 NW 479. 


Eng.—McCormack v. 


(Gin, AN) 
620, 1383 
23 Tex. 


McCormack, 


IDB AR Sl) inh Calne ate vale lea ove sake\aye 
Bell vs Cundali, Ambl., 101,27 de= 
print 63. 

Man.—Miner v. Hinch, 23 Man. 802. 


N. S.—McFatridge v. Griffin, 27 N. 
S. 421. 

[a] Rule applied.—The twenty 
years’ acquiescence of a landowner 
in the misdescription of a convey- 
ance made by way of exchange of 
land was not excused merely be- 
cause at the time of the exchange 
he did not understand the English 
language. Leuer v. Kunz, 260 Ill. 
584, 103 NE 550. 


Excuses for delay see infra § 154. 


84. Dela Nux v. Houghtailing, 269 
Fed. 751; Beale v. Kyte, [1907] 1 
Ch. 564. 


[§ 150 - 


tion accrues to have the instrument reformed** and a 
mere lapse of time or delay will not constitute laches 
barring the right to reformation.*°® 
such that a delay constitutes laches, it is none the 


If the facts are 


85. U. S.—Rhode Island v. Mas- 
sachusetts, 15 Pet. 2338, 10 L. ed. 
721; Providence Steam-Engine Co. v. 
Hathaway Mfg. Co., 79 Fed. 512. 

Ala.—Woodlawn Realty, etce., Co. 
v. Hawkins, 186 Ala. 234, 65 S 183. 

Conn.—Allis v. Hall, 76 Conn. 322, 
PG mee AU Otitis 

Ga.—Rigell v. Gaskins, 142 Ga. 357, 
82 SE 1057; Long v. Gilbert, 133 Ga. 


691, 66 SE 894; Venable v. Burton, 
129 Ga. 537, 59 SE 253; Wyche v. 
Greene, 11 Ga. 159. 

Tl. Saunders, 68 Ill. 
128; Lindsay vy. Davenport, 18 Ill. 
375s 

Ind.—Citizens’ Nat. Bank v. Judy, 
146 Ind. 422, 43 INE’ 2195 Doty «v. 
Sandusky Portland Cement Co., 46 


Ind. A. 440, 91 NE 569; BHarl v. Van 
Natta, 29 Ind. A. 532, 64 NE 901. 


Ind. T.—Byrne v. Ft. Smith Nat. 
Bank, 1 Ind. T. 680, 43 SW 957. 


Me.—Farley v. Bryant, 32 Me. 474. 


Mass.—Canedy v. Marcy, 13 Gray 
Bites 
Mo. v. Gault, 234 Mo. 457, 


187 SW 884; Sicher v. Rambousek, 


193 Mo. 1138, 91 SW 68. 


Mont.—Cox v. Hall, 54 Mont. 154, 


168 P 519; Parchen v. Chessman, 49 
Mont. 326, 142 P 631, AnnCas1916A 
681. 


Nebr.—Carter v. 
670, 91 NW 574. 


N. J.—Giammares v. Allemania F. 
Ins. Co. 89 N. J. Eq. 460, 105 A 
611. 

N. Y.—Andrews v. Gillespie, 47 N. 
Y. 487; Bidwell v. Astor Mut. Ins. 
Co., 16 N. Y. 2633 Hidlitz vi Man- 
hattan Wrecking, etc., Co., 164 App. 
Div. 591, 150 NYS 307 [rev 84 Misc. 
243, 145 NYS 889]; Ulman v. Eq- 
uitable L. Assur. Soc., 161 App. Div. 
1708, 146 NYS 699 [aff 220 N. Y. 
740 mem, 116 NE 1079 mem]; Baird 
v. Erie R. Co., 72 Misc. 162, 129 NYS 
329 [aff 148 App. Div. 452, 132 NYS 
971 (aff 210 N. Y. 225, 104 NE 614)]; 
Gilroy v. Strauss Bldg., etc., Co., 157 
NYS 162 [aff 172 App. Div. 956 mem, 
157 NYS 1126 mem]; Gillespie v. 
Moon, 2 Johns. Ch. 585, 7 AmD 559. 


Leonard, 65 Nebr. 


N. C.—Spence v. Foster Pottery 
Co. 9185 Ne C. 208. 117 SE SS23 Stith 
v. McKee, 87 N. CG. 389. 

S. C.—Byrd v. O'Neal, 106 S. C. 


346, 91 SH 298. 


Tenn.—Owen v. Williams, (Ch. A.) 
55 SW 18. 


Tex.—Riggs v. Polk, 3 Tex. Civ. 
A AOS ee S NW elds 
Wash.—Blackburn Ve Vander 
Aarde, 104 Wash. 676, 177 PB 6583 
Young v. Jones, 72 Wash, 277, 130 
1A IGS 
97 Wis. 1387, 


72 NW 881. 

Eng.—Money v. Money, 3 Drew. 
256, 61 Reprint 901. 

Compare Barker v. Belknap, 27 
Vt. 700 (stating that reformation of 
an award or judgment will not be 
allowed unless complaint is made 
with regard to all the items sought 
to be reformed at the very time of 
their being made). 

“There is no rule of law which 
fixes the period within which a man 
may discover that. a writing does 
not express the contract which he 
supposed it to contain, and which 
bars him of relief for delay in as- 
serting his rights short of the pe- 


& For later cases, developments anid changes in the law see Annotations, same title and section number, 
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less so because of acquiescence which does not in- 
duce the delay nor cause any change in position.®® 
The objection that the demand is stale is not removed 
by the fact that the mistake did not become a cloud 
until after a refusal to rectify, as where the gran- 
tors in a deed refused to correct shortly before suit.§7 


Factors considered. ‘The courts, in determining 


riod fixed by the statute of limita- 
tions.” Bidwell v. Astor Mut. Ins. 
Coz, LO RNa Yee2 638, 266. 


[a] Where delay operates in fa- 
vor of party resisting reformation.— 
Where a purchaser took possession 
of land under a contract of sale, 
containing a covenant for reconvey- 
ance, if a factory was not construct- 
ed on the land purchased, a delay 
of nine years by the vendor will not 
defeat his right to have a misde- 
scription of the property in the con- 
tract corrected, in a suit to compel 
a reconveyance, since such delay was 
favorable to the purchaser by giv- 
ing him more time to comply with 
the contract. Doty v. Sandusky 
Portland Cement Co., 46 Ind. A. 440, 
91 NE 569. 

86. Mathews v. Benevides, 18 Tex. 
Civ. A. 475, 45 SW 31. 

[a] Rule applied.—All parties 
knowing that a deed conveyed oth- 
er land than that which was _ in- 
tended, the -grantee’s successors 
could not after twenty-five years 
have it reformed although during 
such time they asserted title and 
control of, and paid the taxes on, 
the land intended to be conveyed 
and the grantors, until shortly be- 
fore the suit, orally recognized such 
claim. Mathews v. Benevides, 18 
Tex. Civ. A. 475, 45 SW 31. 


87. Mathews v. Sea femenD 18 Tex. 
Civ. A. 475, 45 SW 31 


gs. U. S.—Elliott v. Sackett, 108 
U. Sz 132; 25 SCt 375, 27 Ll. ed. 678; 
Rhode Island vy. Massachusetts, 15 
Pet. 233, 10 L. ed. 721; De la Nux 
Vv. Houghtailing, 269 Fed. 751; Wil- 
liams v. American Assoc., 197 Fed. 
500, 118 CCA 1; Wabash R. Co. v. 
Lumley, 96 Fed. U3, ot \CCAY 534; 
Providence Steam-Engine Co. v. 
Hathaway Mfg. Co., 79 Fed. 512. 

Ala.—Zeigler v. Zeigler, 180 Ala. 
246, 60 S 810; Peacock v. Bethea, 151 
Ala. 141, 43 S 864. 


.Ark.—Martin vy. Hempstead County 
Levee Dist. No. 1, 98 Ark. 23, 155 
SW 458. 

Cal.—Travelli v. Bowman, 150 Cal. 
587, 89 P 347; Mountain Club v. Pin- 
ney, 67 Cal. A. 225, 227 P 630. 


Conn.—Snelling v. Merritt, 85 Conn. 
83, 81 A 1039; Essex v. Day, 52 Conn. 
483, 1 A 620; Stedwell v. Anderson, 
21° Conn. 139. 


D. C.—Cunningham y. Taylor, 
App. 569. 

Fla.—Adams vy. Davis, 63 Fla. 324, 
58 S 8387. 
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Ga.—Whittle v. Nottingham, 164 
Ga. 155, 138 SE 62; Sweatman v. 
Dailey, 162 Ga. 295, 133 SHE 257; 
Edwards v. Rozar, 155 Ga. 170, 116 
SE 313; Rigell v. Gaskins, 142 Ga. 
357, 82 SE 1057; Kelly v. Hamilton, 
135 -Ga. 505, 69 SH 724; Aken v.-. 
Bullard, 134 Ga. 665, 68 SE 482; Ven- 
able v. Burton, 129 Ga. 537, 59 SE 


253. 

Tll.—Dustin v. Brown, 297 IW. 499, 
130 NE 859; White v. White, 105 Il. 
318; McIntosh v. Saunders, 68 Ill. 
128. 

Ind.—Isaacs Vv. 
498, 154 NE 512. 


Ind. T.—Byrne v. Ft. Smith Nat. 
Bank, j Ind. T. 680, 43 SW 957. 

Iowa.—St. Paul F. & M. Ins. Co. 
v. Shaver, 76 Iowa 282, 41 NW 19. 


Wiley, 85 Ind. A. 
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Kan.—Detweiler v. 74 


Kan 8 55s%80) Bit41. 
Ky.—Cecil v. Kentucky Livestock 
Ins. Co., 165) Kyrv 211, 176 SW 986. 


Md.—-White v. Shaffer, 130 Md. 351, 
99 A 66; AXtna Indemn. Co. v. Balti- 
more, ete., R. Co., 117 Md. 523, 84 
A 166 

Mich.—Hoard v. Stone, 
578, 26 NW 141. 

Minn.—Wall v. Meilke, 
232, 94 NW 688. 

Miss.—U. S. Fidelity, 
Parsons, 147 Miss. 335, 
53 ALR 88; Brimm v. McGee, 
Miss: 52, 80 S 379. 

Mo.—Bramhall v. 
SW 766. 

Mont.—Parchen v. 
Mont. 326, 142 P 631, AnnCasl1916A 
681; American Min. Co. v. Basin, 
ete., Min. Co., 39 Mont. 476, 104 P 
525, 24 LRANS 305. 

N. J.—Schwoebel v. Storrie, 76 N. 
J. Eq. 466, 74 A 959; Kunz v. Mason, 
(IN din 2G Oi, Wr Ae EKaDe 

N. M.—Cleveland v. Bateman, 21 
Sea 675, 158 P 648, AnnCasi1918HE 
1091. 


Swartley, 


58 Mich. 
89 Minn. 


Cles ee Of. 
112 S 469, 
ial) 
Bramhall, 216 


Chessman, 49 


N. Y.—Welles v. Yates, 44 N. Y. 
525; Knobloch v. Kracke, 151 App. 
Div. 19, 135 "NYS: 381; 


Us soy v. Longworth, 11 Oh. 


St. 

R. eae We Vier rod weve 
383, 83 A 845. 

S. C.—Byrd v. O’Neal, 106 S. C. 
346, 91 SE 293. 

Tenn.—Graham vy. Guinn, (Ch. A.) 
43 SW 749. 

Tex.—Mathews v. Benevides, 18 
Tex. Civ. A. 475, 45 SW 31. 

Va.—Tazewell Coal, etc., Co. v. 
Gillespie, 113 Va. 134, 114 Va. 141, 
75 SE 757; Fore v. Foster, 86 Va. 104, 


9 SE 4973; Carter v. McArtor, 28 
Gratt. (69 Va.) 356. 
Wis.—Van Brunt v. Ferguson, 163 


Wis. 540, 158 NW 295; Garage Equip- 
ment Mfg. Co. v. Danielson, 156 Wis. 
90, 144 NW 284. 


Eng.—Money v. Mongy, 3 Drew. 
256, 61 Reprint 901. 
. Man.—Miner v. Hinch, 23 Man. 
02. 

[a] Rule applied.—(1) A bill by 


the heirs of the beneficiary under 
a deed for its reformation so as to 
show the grant of a fee, instead of 
a life estate, is not barred by laches, 
although the deed is nearly forty 
years old, where the land was in 
the possession of the beneficiary un- 
til her death, five years before the 
filing of the bill, and the complain- 
ants did not know and could not 
reasonably have known of the mis- 
take in the deed until objection was 
raised by an intending purchaser, 
whereupon the suit was promptly 
commenced. Cunningham v. Taylor, 
35 App. (D. C.) 569. (2) One-holding 
land under a deed giving him a life 
estate was not guilty of laches in 
failing for a number of years to bring 
an action to reform the deed to ex- 
clude the remaindermen from any 
interest in the land; plaintiff hav- 
ing never acquiesced in the effect 
of the deed, and being ignorant of 
its effect until shortly before he sued, 
and none of the remaindermen being 
prejudiced by the delay. - Bramhall 
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whether or not the right to reformation has been 
destroyed by laches, 
and considered a variety of factors, including: 
time at which the party seeking reformation discov- 
ered the error in the instrument’® or at which he 
should have learned of it;8® 
existence and character of changes in circumstances 


have generally inquired into 
the 


the existence or non- 


v. Bramhall, (Mo.) 216 SW 766. 


[b] Ignorance of the seriousness 
of injuries for which a relief is 
given, until some time after execu- 
tion of the release, has been consid- 
ered in connection with the defense 
of laches set up in a proceeding for 
reformation of the release. Wabash 
R. Co. v. Lumley, 96 Fed. 773, 37 
CCA 584. 


89. U. S.—Elliott v. Sackett, 108 - 
RS RYT OioBiyy PH i eyoly” (airiisls 
Rhode Island v. Massachusetts, 15 
Pet. 233, 10 LL. ed. 7213) Graves) ve 
Boston, ete., Mar. Ins. Co., 2 Cranch 
419, 2 L. ed. 324; Williams v. Ameri- 
canAssoc:, 197 Med: 500, 108 COAT: 


qrle-—Harels v. Weaver, 72 Ala. 
3. 

Ark.—Martin v. Hempstead County 
Levee Dist., 98 Ark. 23, 135 SW 453. 


Cal:i—Travelli v. Bowman, 150 Cal. 
587, 89 P 347; Mountain Club v. Pin- 
ney, 67 Cal. A. 225, 227 P 630. 


Colo.—Home Ins. Co. vy. 
74 Colo. 62, 218 P 908. 


iD} C.— Cunningham v. Taylor, 
App. 569. 

Fla.—Adams v. Davis, 63 Fla. 324, 
58 S 8387. 

Ga.—Sweatman v. Dailey, 162 Ga. 
295, 133 SE 257; Edwards v. Rozar, 
155 Ga. 170, 116 SE 313; Kelley v. 
Hamilton, 135 Ga. 505, 69 SE 724; 
Venable v. Burton, 129 Ga. 537, 59 
SE 253. 


Ill.—Keeley v. Sayles, 217 IH. 589, 
75 NE 567. 


Md.—Citizens’ Mut. F. Ins. Co. v. 
Conowingo Bridge Co., 116 Md. 422, 
82 A 372. 


Minn.—Wall v. Meilke, 
232, 94 NW 688. 


Mont.—Parchen v. Chessman, 
Mont. 
681. 


N. Y.—Knobloch v. Kracke, 
App. Div. 19, 185 NYS 381. 


R. I—Carroll v. Ryder, 
383, 83 A 845. 


Tex.—American Freehold Land 
Mortg. Co. v..Pace, 23- Tex. Civ. A: 
222, 56 SW 377. 


Wis.—Van Brunt v. Ferguson, 
Wis. 540, 158 NW 295 


[a] Rule applied. 2210 determining 
the question of notice sufficient to 
apprise the party seeking reforma- 
tion of defects, the following circum- 
stances have been considered and 
given weight: (1) That the instru- 
ment after possession remained in 
the possession of the scrivener and 
was not delivered to one or the oth- 
er of the parties. Van Brunt v. Fer- 
guson, 163 Wis. 540, 158 NW 295. 
(2) That the instrument wherein the 
error occurred was executed in pur- 
suance of a prior contract and was 
represented, to the ignorant com- 
plainants, as being drawn in pursu- 
ance of the prior agreement. Keeley 
v. Sayles, 217 Ill. 589, 75 NE 567. 
(3) That the party seeking reforma- 
tion was ill at the time of execution 
and the instrument was delivered to 


Gaines, 


35 


89 Minn. 


49 
326, 142 P 631, AnnCasl1916A 


152 


34 R. I. 


163 


and recorded by his son, who was 
illiterate. Kelly v. Hamilton, 135 
Ga. 505, 69 SH 724. (4) That the 
other party to the contract retain- 


ed the instrument which was not 
seen by the party seeking reforma- 
tion until very shortly before he 
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since the execution,®® particularly of such kind as 
to be prejudicial to an adverse party who has acted 
or refrained from acting on the faith of the instru- 
ment as executed,®! and especially if such changed 
conditions have been induced by the inaction of those 
seeking to have the instrument corrected,®? 


brought suit to have it 
Parchen vy. Chessman, 49 Mont. 326, 
142 P 631, AnnCas1916A 681. (5) 
That the tax assessor assessed im- 
provements on the property alleged 
to have been intended to be convey- 
ed, against the party seeking 
reformation, and not against the par- 
ty having paper title to the land 
whereon such improvements were 
erected. Mountain Club v. Pinney, 
67 (Cal, A225, 227 P 630. (8) That 
the instrument in which the mis- 
description occurred was, as to its 
description, to have been copied from 
and followed a prior instrument con- 
taining a correct description on 
which agreement the complainant 
relied. Home Ins. Co. v. Gaines, 74 
Colo. 62;. 218 P 908. ¢7)) That..com- 
plainant’s partner having charge of 
the transaction from which the con- 
veyance arose, died soon after the 
conveyance. Bdwards v. Rozar, 155 
Ga. 170, 116 SE 313. 


[b] Attorney’s failure to examine 
instrument which he did not know 
was among his papers did not amount 
to laches barring his client from 
reformation. Travelli v. Bowman, 
150 Cali. 587, 89) Ps 47. 


[ec] Recording of an instrument is 
not constructive notice of mistake 
or fraud, in its drafting, to those 
who are parties to the instrument. 
American Mijn. Co.- v: Basin, etc., 
Min. Co., 39 Mont. 476, 104 P 525, 
24 LRANS 305; American Freehold 
Land Mortg. Co. v. Pace, 23 Tex. Civ. 
A. 222, 56 SW 377. 


90.- U. S.—Elliott v. Sackett, 108 
ApS Ss tees SOL Oona k. Lame Onio. 


Ala.—Chapman vy. Chapman, 194 
Ala, 518, 70 .S.121. 

N. Y.—Knobloch v. Kracke, 151 
App. Div. 19, 185 NYS 381; Baird v. 


mre RR. Co. 12) Miser (162, 429% INVS 
.829 [aff 148 App. Div. 452, 132 NYS 
971 (aff 210 N. Y. 225, 104 NE 614)]. 


Oh.—Ormsby v. Longworth, 11 Oh. 
St. 653. 

Eng.—Bloomer v. Spittle, 41 L. J. 
Che 369; 


91. U. S—HEstep v. Kentland, etc., 
Coal Co., 239 Fed. 617, 152 CCA 451; 


Providence Steam-Engine Co. Vv. 
Hathaway Mfg. Co., 79 Fed. 512. 
Ala.—Woodlawn Realty, etc., Co. 


186.Ala. 234, 65 S 183; 
180 Ala. 246, 60 


v. Hawkins, 
Zeigler v. Zeigler, 
S 810. : 
Cal.—Union Ice Co. 
Cal. A. 284, 92 P 112. 


Ga.—Long v. Gilbert, 133 Ga. 691, 


v. Doyle, 6 


66 SE 894; Venable v. Burton, 129 
(CRW Be tN) SE 253; Wall v. Arrington, 
HibGas 88 


ap ee v. eek: 6 Ida. 210, 
55 P 295, 96 AmSR 260 


Tll.—Cross v. Janes, By ae 0D Ryo 
158 NE 694. 
Ind.—Earl v. Van Natta, 29 Ind. 


A. 532, 64 NE 901. 

Iowa.—Citizens’ State Bank v. Van 
Brunt Auto. Co., 196 Iowa 57, 194 
NW 56. 

Miss.—Brimm v. McGee, 119 Miss. 
52,80) Shs to. 

Mo.—Collier v. Gault, 234 Mo. 457, 
137 SW 884. 

N. J.—Giammares v. Allemania F. 
mss Co, 89 Nees. iq: 4607 10a A i611 
Kelsey v. Agricultural Ins. Co., 78 


REFORMATION OF INSTRUMENTS 


and | seeking it 


reformed. [N. J. Eq. 378, 79 A 539. 


N. Y.—Hidlitz v. Manhattan Wreck- 
ing, etc., Co., 164 App. Div. 591, 150 
NYS 307 [rev 84 Misc. 2438, 145 NYS 
889]; Baird v. Hrie R. Co., 72 Misc. 
162, 129 NYS 329 [aff 148 App. Div. 
452, 182 NYS 971 (aff 210 N. Y. 225, 
104 NB 614)]; Gillespie v. Moon, 2 
Johns. Ch. 585, 7 AmD 559. 

Oh.—Ormsby vy. Longworth, 11 Oh. 
St. 653. 

Pa.—Gailey v. New Castle Plastic 
Pulp Plaster Co., 34 Pa. Super. 533. 

Wash.—Carlson v. Druse, 79 Wash. 
542, 140 P 570; Young v. Jones, 72 
Wash. 277, 130 P 90. 

“Such relief is generally withheld 
unless the parties can be restored 
substantially to their position at the 
time the contract was made. 

If this cannot be done, the court will 
relieve only where the clearest and 


strongest equity imperatively de- 
mands it.” Gailey v. New Castle 
Elastic Pulp Plaster Co., 34 Pa. 


Super. 533, 538. 


[a] Rule applied.—If a married 
woman files a declaration of home- 
stead upon community property, 
which is not acknowledged and cer- 
tified as required by. statute, av7home- 
stead is not created, and after an ex- 
ecution sale and a_ sheriff's deed 
thereunder, it is too late for her, in 
an action by the grantor in such deed 
to recover possession of the proper- 
ty, to ask for a reformation of the 
acknowledgment. Burbank vy. Kir- 
Bee 6 Ida. 210, 55 P 295, 96 AmSR 


[b] Character of change.—‘“The 
change in the relations of the par- 
ties which will render it inequitable 
to reform a contract, and serve as 
a Wasis for the defense of laches, 
must be substantial, so that hardship 
will result from disturbing the new 


relations which have grown up 
through acquiescence or delay.” 
Providence Steam-Hngine One aS. 

Connie medi role, 


Hathaway Mfg. 
516. 


[c] Expenditures not in excess of 
benefit derived were not such a prej- 
udicial change in the condition of the 
party resisting correction of a writ- 
ing as to call into’ existence the de- 
fense of laches. Collier vy. Gault, 
234 Mo. 457, 187 SW 884. 


[d] Failure to correct incorrect 
flesignation of payee in promissory 
note.—Where the holder of a nego- 
tiable note, indorsed by payee in 
blank, at maturity surrendered it for 
collection to the payee, with the un- 
derstanding that the payee might ac- 
cept a new note in place of it, and 
where the payee did, in fact accept 
a new note, but one which was non- 
negotiable, which new note, after 
indorsement by the payee, was de- 
livered and accepted by the holder 
of the original note, which Had been 
surrendered, and was retained for 
nearly two months before complaint 
of its form was made, the owner 
was not entitled to a reformation, 
because by failure to disclose its 
interest it had prejudiced the maker; 
the payee having in the meantime 
become hopelessly insolvent. Citi- 
zens’ State Bank v. Van Brunt Auto. 


Co., 196 Iowa 57, 194 NW 56. 
92. U. S.—Empire Gas, ete, Co. 
vont ee as Oil, ete; Co. i2:79)" Med: 
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changes in the value of property if the error alleged 
is in a deed;°? the loss or impairment of evidence” 

as by the death of witnesses,®® or the loss of pa- 
pers;®° the fact that the party resisting reforma- 
tion has had notice of the claim asserted by the party 
;°7 the extent to which the rights of in- 


Cal.—Union Ice Co. v. Doyle, 6 
Cal. A, 284, 92 BP 112 
Ill.—Cross v. Tapes: 82%. TH. 538; 


546, 158 NE 694. 


N. J.—Kelsey v. Agricultural Ins. 
Co., 78. NioJ> Hq. 378, 79 A 539° 


Wash.—Blackburn v. Vander 
Aarde, 104 Wash. 676, 177 P 658. 


Eng.—Bloomer v. Spittle, 41 L. J. 
Ch: 369, 

“Tt is only when by delay or neg- 
lect to assert a right the opposing 
party is lulled into doing that which 
he would not have done, or into 
omitting to do that which he would 
have done relative to the property 
had the right been properly assert- 
ed, that the defense of laches can 
be invoked and applied.’ Cross v. 
Janes, supra. 

93. Estep v. Kentland Coal, etc., 
Co.,,.239. Ped...6147, 152 CCA 4513, Gil- 
lespie v. Davis, 116 Va. 630, 82 SE 
705; Carter v.. McArtor, 28 Gratt. 
(69 Va.) 356. Compare Williams v. 
American Assoc., 197 Fed. 500, 118 


CCA 1 (advance in value of land 
which was produced solely by im- 
provements in neighborhood, and 


without any effort or contribution 
on behalf of those resisting reforma- 
tion, did not operate to prevent ref- 
ormation); Sewell v. Umsted, 169 
Ark. 1102, 278 SW 36 (a suit to re- 
form the description in a deed was 
not barred by laches where, although 
the land described had greatly in- 
creased in value since the time of 
the execution of the instrument, the 
land alleged to-have been intended 
to be conveyed had also increased 
in value to a like extent). \ 


94. U. S.—Wabash R. Co. v. Lum- 
ley, 963 Hedy ite, a0 CCA 584) 
Me.—Norris v. Laberee, 58 Me. 260. 


N. J.—Kelsey v. Agricultural Ins. 
Co., 78. N. J. Hq.-378, 79 A 539. 


Lockwood v. White, 65 Vt. 
466, 26 A 639. 
Va.—Dillard v. Jefferies, 118 Va. 


81, 86 SEH 844. 

N. Si—MecFatridge v. Griffin, 27 N. 
S. 421. 

95. U. S.—Hstep v. Kentland Coal, 
6tc., ‘Con 239 Neds 6L7,, bbe GOALS A5de 
Wabash R. Co. v. Lumley, 96 Fed. 
773, 38% COA. 584: 

Me.—Norris v. 
260. 


N. J.—Kelsey v. Agricultural Ins. 


Laberee, 58 Me. 


Co, T8 IN. J) Bg. 378.479) A 539; 
Wgtebene ce aan v. White, 65 Vt. 
466, 26 A 639. 
Va.—Dillard v. Jefferies, 118 Va. 


81, 86 SE 844; Gillespie v. Davis, 
116 Va. 630, 82 SE 705. 


N. S.—McFatridge v. Griffin, 27 N. 
S. 421. 
[a] Depositions of witnesses 


since deceased, taken at about the 
time of the execution of the instru- 
ment, render it immaterial on the 
question of laches that the witnesses 


are dead. Wabash R. Co. v. Lum- 
ley, 96 Fed. 773, 37 CCA 384. 
96. Kelsey v. ‘Agricultural Ins. 


Co.,, 78 N. J. Has 378, %9 A’ 639, 


97. Columbian Nat. LL. Ins. Co. 
v. Black, 35 F. (2d) 571; Graham v. 
Brand, 168 Ga. 356, 148 SH 84; Gilles- 
pie” Vag Moon; 72) Johns Chy /GNo eae) 
585, 7 AmD 559; Carlson v. Druse, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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nocent third persons have intervened, by reason of 
the delay, which would be adversely affected by re- 
and the fact that the 
party seeking reformation has aequiesced in the 
possession®® or conduct! of the party against whom 
reformation is sought consistent with the terms which 


forming the instrument;°® 


it is sought to have the instrument 


49 4-Weash: .542,.140-P5570;, Young v. 
Jones, 72 Wash. 277, 130 P 90. 


_ 98. U. S.—De la Nux v. Houghtail- 
ing, 269. Fed. 751; Williams v. Amer- 
ican Assoc., 197 Fed. 500, 118 CCA 1; 
Babcock. v. Pettibone, 2 F. Cas. No. 
700, 12 Blatchf. 354. 


Ala.—Woodlawn Realty, etc., Co. 
v. Hawkins, 186 Ala. 234, 65 S 183. 


Conn.—Essex v. Day, 52 Conn. 483, 
1A 620.- 


Ga.—Sweatman v. Dailey, 162 Ga. 
295, 133 SE 257; Edwards v. Rozar, 
155 Ga, 170, 116-SE 313; Rigell> v. 
Gaskins, 142 Ga. 357, 82. SE 1057; 
Kelly v. Hamilton, 135 Ga. 505, 69 
SE. 724; Venable v. Burton, 129 Ga. 
537, 59 SE 253; Wall v. Arrington, 13 
Ga. 88. ‘ 

Ill.—Leuer v...Kunz, 260 Ill. 584, 
103 NE 550; Mills v. Lockwood, 42 
Ill. 111; Lindsay v. Davenport, 18 
 Peosoun | 

Ind.—Citizens’ Nat. Bank v. Judy, 
146 Ind. 322, 43 NE 259; Earl v. Van 
Natta, 29 Ind. A. 582, 64 NE 901. 


.Ky.—Barbee v.. Northern Bank, il 
Ky. Op. 201. ; 


Me.—wNorris v. lLaberee, 
260. 
. Minn.—Fritz v. Fritz, 94 Minn. 264, 
102 NW 705. 

Nebr.—Carter v. Leonard, 65 Nebr. 
670, 91 NW 574. 

N. J.—Schwoebel v. Storrie, 76 N. 
J. Eq. 466, 74 A 969. 


N. Y.—Arnstein v. Bernstein, 
App. Div. 550, 11 NYS 987. 


R. I.—Middletown v. Newport Hos- 
pital. 16 URe1. 319; 15 A 8007 rt LRA 
191. 

Tenn.—Owen v. Williams, (Ch. A.) 
55 SW 18. 

Tex.—Lubbock v. Binns, 
Civ. A. 407, 50 SW 584. 


Vt.—Tabor v. Cilley, 53 Vt. 487. 


Wash.—Carlson v. Druse, 79 Wash. 
542, 140 P 570; Young v. Jones, 72 
Wash. 277, 130 P 90; Dennis v. North- 
ern Pac. R. Co., 20 Wash. 320, 55 P 
210. 

Wis.—Van Brunt v. Ferguson, 163 
Wis. 540, 158 NW 295; Gimbel Bros. v. 
Tolman, 161 Wis. 382, 154 NW 628; 
Kropp v. Kropp, 97 Wis. 137, 145, 72 
NW 381. 

“Tf third parties have acquired 
rights in the subject matter of the 
suit, without notice of the mistake 
and of the rights of the party claim- 
ing under the instrument in which 
the mistake occurs, in good faith, that 
fact may bar the right to reforma- 
tion, so far as such third persons may 
be affected thereby.” Carter v. Leon- 
ard, 65 Nebr. 670, 91 NW 574. 


“To constitute a bar when the stat- 
ute has not run, there must be delay 
together with facts and circumstances 
oceurring during such delay to the 
prejudice of innocent parties.” Kropp 
v. Kropp, supra. 


[a] Rule applied.—For over (fifty 
years claimants under a patent con- 
veying the same amount, but not all, 
the land included in the original cer- 
tificate and survey, acquiesced in its 
eorrectness and validity, and in the 
meantime purchasers acquired rights 
under a later patent in land which the 
prior patent should have covered but 


58 Me 


127 


20 Tex. 
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of the case.” 


reformed to in- 


did not, and held the same for over 
forty years until there was no un- 
appropriated land on which to relo- 
cate on the certificate under which the 
later patent was issued, and under 
these facts the claimants under the 
prior patent were not entitled to have 
it corrected so as to interfere with the 
claimants under the later patent. 
Lubbock v. Binns, 20 Tex. Civ. A. 407, 
50 SW 584. 

[b] Persons taking under and 
standing in the position of the party 
against whom reformation is sought 
(1) being affected with notice of out- 
standing equities, are not such inno- 


cent third persons that their inter-' 


vention will affect the right to ref- 
ormation, which remains as if the 
property was still held by the party 
through whom they derive their in- 
terest (Williams v. American Assoc., 
197 Fed. 500, 118 CCA 1; Edwards v. 
Rozar, 155 Ga. 170, 116 SE 313; Leuer 
v. Kunz, 260 Ill. 584, 108 NE 550; Wil- 
son v. Byers, 77 Ill. 76; Citizens’ Nat. 
Bank v. Judy, 146 Ind. 322, 43 NE 
259; Dennis v. Northern Pac. R. Co., 
20 Wash. 320, 55 P 210), (2) no, mat- 
ter what they may have paid (Wilson 
v. Byers, supra),-(3) unless they have 
acted on the faith of thé erroneous 
instrument to their detriment (Arn- 
stein v. Bernstein, 127 App. Div. 550, 
111 NYS 987). 


[c] Rights of grantee’s creditors 
having intervened on the faith of a 
conveyance, the grantee should not, 
fifteen years after the execution of 
the instrument and when he had be- 
come in¢olvent, be permitted to have 
the deed reformed to put title to the 
property in his wife. Barbee v. 
Northern Bank, 11 Ky. Op. 201. 

99. ‘U. S.—Rhode Island v. Massa- 
chusetts, 16 Pet: 233, 10 L. ed. 721; 
Estep v. Kentland Coal, etc., Co., 239 
Fed. 617, 152 CCA 451. 

Ala.—Chapman v. Chapman, 194 
Ala. 518, 70 S 121; Woodlawn Realty, 
etc., Co. v. Hawkins, 186 Ala. 234, 65 
S) 183; Harold v. Weaver, 72 Ala. 373. 


Cal.—Mountain Club y. Pinney, 67 
CalwAy 225,227, P) 630, 


Ga.—Graham v. Brand, 168 Ga. 356, 
148 SE 84; Wachovia Bank, etc., Co. 
v. Jones, 166 Ga. 747, 144 SE 256; 
Sweatman v. Dailey, 162 Ga. 295, 133 
SE 257; Rigell v. Gaskins, 142 Ga. 
357, 82 SE 1057; Kelly v. Hamilton, 
135 Ga. 505, 69 SE 724; Long v. Gil- 
bert, 133 Ga. 691, 66 SE 894; Wall v. 
Arrington, 13 Ga. 88. 

Ill.—White v. White, 105 Ill. 313. 

Me.—Farley v. Bryant, 32 Me. 474. 

Mich.—Farmers’, etc., Bank v. De- 
troit, 12 Mich. 445. 

N. J.—Schwoebel v.: Storrie, 76 N. 
J. Eq. 466, 74 A 969. 

N. Y.—Knobloch v. Kracke, 151 App. 
Div. 19, 185 NYS 381. 

Tenn.—Owen v. Williams, (Ch. A.) 
55 SW 18. 

Tex.—Riggs v. Polk, 3 Tex. Civ. A. 
179, 21 Sw 10138. 

Vt.—Lockwood v. White, 65 Vt. 466, 
26 A 639. 

Wis.—Jentzsch v. Roenfanz, 185 
Wis. 189, 201 NW 504; Gimbel v. 
Tolman, 161 Wis. 382, 154 NW 628; 
Grossbach vy. Brown, 72 Wis. 458, 40 
NW 494. 

Wyo.—Hagge v. 
217, 168 P 248, 


Moran, 25 Wyo. 
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clude or exclude and inconsistent with the terms of 
the existing writing; bunt the weight accorded to 
these various factors in their relation to laches va- 
ries greatly among jurisdictions and with the facts 
Thus in some jurisdictions the defensé 
of laches does not start running until the person seek- 
ing to have the instrument reformed knows of the 


Eng.—Bloomer y. Spittle, 41 L. J. 
Ch. 369; 


[a] Rule applied.—Where land 
was purchased under a deed which by 
the scrivener’s mistake excepted the 
mineral rights and the purchaser en- 
tered into possession and expended 
money in repairs and improvements 
and the vendor afterwards learned of 
the mistake and attempted to deal 
with the minerais whereupon five 
years after the purchase the purchas- 
er filed a bill against him praying for 
specific performance of the original 
agreement anid to have the conveyance 
rectified and the vendor died and suit 
was renewed against his personal rep- 
resentative, the latter was given the 
option either of having the convey~ 
ance rectified or having. the whole 
purchase set aside, she repaying th 
purchase money with interest and all 
sums expended in repairs and perma- 
nent improvements and the grantee 
being charged with occupation rent) 
Bloomer v. Spittle, 41 L. J. Ch. 369: 


[b] Conversely, where possession 
is maintained for a long time under 
the instrument as written but incon- 
sistent with the correction sought, 
such possession and acquiescence is 
an element which has been considered 
in determining that there was laches. 
Hurto v. Grant, 90 Iowa 414, 57 NW 
899; Gillespie v. Davis, 116 Va. 630, 82 
SE 705. : 


1. U. S.—Columbian Nat. L. Ins. 
Co. Vv. Black; 35-F: (2d)57152 Sharpiv. 
Behr, 117 Fed. 864; Providence Steam- 
Engine Co. v. Hathaway Mfg. Co., 79 
Beds S254 


Cal.—Barfield v. Price, 40 Cal. 535. 


Ind.—Isaacs v. Wiley, 85 Ind. A, 
498, 154 NE 512. 
Iowa.—Coleman v. Coleman, 153 


Iowa 543, 183 NW 755. 


Mich.—Marine Sav. Bank v. Norton, 
160 Mich. 614, 125 NW 754. 


N. Y.—Baird v. Erie R. Co., 72 Misc. 
162, 129 NYS 329 [aff 148 App. Div. 
452, 132 NYS 971 (aff 210 N. Y. 225, 
104 NE 614)]. 


[a] Rule applied.—An insurance 
company which, on application for 
an ordinary life policy, by mistake 
included part of an endowment policy 
form, was not barred by laches from 
maintaining a suit for reformation 
on the insured’s assertion of his claim 
at the end of a twenty-year period, 
where it had throughout the twenty 
years accepted only the amount of 
premiums due on an ordinary life pol- 
icy. Columbian Nat. Ins. Co. v. Black, 
35 F. (2d) 571. 


{b] Payment of installments by 
party seeking reformation to an 
amount almost double what would be 
due under the instrument as it would 
be if reformed for a period of three 
years before seeking reformation, 
may be treated as showing laches. 
Barfield v. Price, 40 Cal. 535. 


{c] Conversely where the ad- 
verse party has acted under the in- 
strument as executed and the party 
seeking reformation has acquiesced in 
such conduct, this fact has been com- 
mented on as tending to show laches. 
White v. Shaffer, 130 Md. 351, 99 A 
66; Edmonds v. Hamilton Provident, 
etc., Soc., 19 Ont. 677. 


2. See cases infra notes 3-12, 
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alleged defect® or of facts which should reasonably 
put him on inquiry to discover a defect,* and again 
it is said that such failure to discover an error is 
prima facie sufficient to excuse the delay,® while else- 
where less attention is paid to this circumstance, the 
courts treating the lapse of time as so great that 
one seeking reformation was bound to discover the 
defect and act to correct it in less time than he has 
in order to assert it® and even saying that he is pre- 
sumed to know of the error from the date of execu- 
tion.’ Similarly, some courts refuse to allow the 
defense of laches against a person seeking to reform 
a deed or lease, who has gone into or continued in 
possession of land which it is claimed was inserted 
in or omitted from the deed or lease under cireum- 
stances justifying reformation, and remained in pos- 
session until after interference with his possession,*® 
or assertion of an adverse right,® as, for instance, 
by an action brought upon the instrument;'® and 
likewise where a person continues to act under a 
contract as he claims it was intended to be written 

3. Ala.—Harold v. Weaver, 72 Ala. 


3¥3; Stone v. Hale, 17 Ala. 557, 52 
AmD 185 


Ark.—Martin v. Hempstead County 


130 NE 859. 
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Ill.—Dustin v. Brown, 


Mo.—American Bank v. 
Mo. 576, 11 SW (2d) 1016. 


[§ 150 


as distinguished from the way it actually is written, 
the defense of laches has been declared inapplicable 
until measures are taken to enforce rights under the 
contract as written;!1 but other decisions exist ac- 
cording somewhat less finality to this element of con- 
tinuous and undisturbed possession or conduct con- 
sistent with the terms sought to be established by 
reformation.?? 


Improved or unimproved land. Where a convey- 
ance of lands is sought to be corrected, the courts 
in determining the question of laches take into con- 
sideration whether the lands which are to be af- 
fected by the reformation are improved or unim- 
proved,?? a greater lapse of time being proper in the 
latter case.14 


Justifying refusal to reform only part of instru- 
ment. The court in the exercise of its discretion 
may refuse reformation of some provisions of an in- 
strument on the ground of laches and at the same 


297 Ill. 499, | tery Co., 185 N. C. 218, 117 SE 32. 


9. Ala.—Woodlawn Realty, etce., 
Co. v. Hawkins, 186 Ala. 234, 65 S 
; Zeigler v. Zeigler, 180 Ala. 246, 
60 S 810; Jones v. McNealy, 139 Ala. 


Bray, 231 


Tpvee Dist. No. 1, 98 Ark. 23, 135 SwW 


Kan.—Detweiler v. Swartley, 74 
Kan. 855, 86 P 141; Parsons First Nat. 
Bank v. -Wentworth, 28 Kan. 183. 

Md.—William Dall Co. v. Butcher, 
185 Md. 25, 107 A 527. 

Minn.—Wall v. Meilke, 89 Minn. 232, 
84 NW 688. 

R. tee v. Ryder, 34 R. I. 383, 
88 A 845. 

reeeiorican 
Mortg. Co. v. Pace, 
222, 56 SW 377. 

peer gee v. Kyte, 


Freehold Land 
23° "Tex. ‘Civ. “A. 
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“An essential element of laches is 
knowledge. We cannot neglect that 
of which we have no knowledge or 
information.” Carroll v. Ryder, 34 R. 
I. 383, 387, 83 A 845. 

4 Ala.—Harold v. Weaver, 72 Ala. 
373. 

Ark.—Martin v. Hempstead County 
epee Dist. No. 1, 98 Ark. 23, 135 SW 
4 

Md.—William Dall Co. v. Butcher, 
135 Md. 25, 107 A 527. 

Minn.—Wall v. Meilke, 89 Minn. 232, 
94 NW 688. 

R. I.—Carroll v. Ryder, 34 R. I. 383, 
387, 83 A 845. 

Tex.—American Freehold Land 
Morte: Co. v. Pace, 23 Tex: Civ. “A. 
222, 56 SW 377. 


‘Under some circumstances’ the 
failure or omission to obtain knowl- 
edge, after such notice as might rea- 
sonably provoke inquiry, may, in it- 


self, amount to laches.” Carroll v. 
Ryder, supra. 
[a] No particular time _ exists, 


under this rule, within which fraud 
or mistake must be discovered. Chit- 
tenango First Nat. Bank v. Morgan, 
73 N. Y. 593 [aff,6 Hun 346]; Widlitz 
v., Manhattan Wrecking, etc., Co., 164 
App. Div. 591, 150 NYS 307 [rev 84 
Misc. 243, 145 NYS 889]; American 
Freehold Land Mortg. Co. v. Pace, 23 
Tex. Civ. A. 222, 56 SW 377. 


5. Parchen v. Chessman, 49 Mont. 
326, 142 P 631, AnnCas1916A 681. 

6 U. S.—Sharp v. Behr, 117 Fed. 
864. 

Ark.—Polzin v. Beene, 126 Ark. 46, 
189 SW 654. 


N. Y.—Syms v. New York, 50 N. Y. 
a 289 vTafe 1050 Ne Ye 153, 11 NE 


And see cases supra note 5. 


“It was his [complainant’s] duty to 
have examined the deeds within a rea- 
sonable time and discovered any mis- 
takes that were in them. He has 
shewn no excuse for not doing so. 
Therefore we are of the opinion that 
it would now be inequitable to allow 
a reformation of the deed.” Polzin v. 
Beene, 126 Ark. 46, 52, 189 SW 654. 


7. Dustin v. Brown, 297 Ill. 499, 130 
NE 859; Syms v. New York, 50 N. Y. 
ae 289 shatl WO 5.INS Yes osu) NIB 

8. Ala.—Moore v. Moore, 212 Ala. 
685, 103 S 892; Jones v. McNealy, 139 
Alan 378, 85 S022) 10k Ams 38 
Harris v. Ivey, 114 Ala. 363, 21 S 422. 


Ill.—Wykle v. Bartholomew, 258 Tl. 


358, 101 NE 597; Schroeder v. Smith, 
249 Tll. 574,\ 94 NE 969; Wilson v. 
Byers, 77 Ill. 76; Mills v. Lockwood, 
42 Til. 111. 

POV Ace oes on v. Fumas, 31 Iowa 
154. 
eee eae Wi Marcy, 13 Gray 


Minn.—Wall v. Meilke, 89 Minn. 232, 
94 NW 688. 


N. C.—Spence v. Foster Pottery Co., 
185 N. C. 218, 117 SH 32; Stith v. Mc- 
Kee, 87 N. C. 389. 


Wis.—Gimbel v. Tolman, 
382, 154 NW 628. 


N. S.—McFatridge v. Griffin, 
S. 421. 


[a] Reason for rule.-—When a per- 
son is in peaceable possession of land, 
his possession is notice to all of his 
equitable rights and he need not as- 
sert them until occasion arises for 
him to do so. Schroeder v. Smith, 249 
Ill. 574, 94 NE 269. 


[b] Rule applied.—Where through 
mistake land was conveyed to the 
husband alone, instead of to husband 
and wife as tenants by the entireties, 
the wife furnishing half the purchase 
price, the right of the wife to bring 
action to reform the deed was not 
barred by lapse of time, the wife and 


161 Wis. 


27 N. 


husband remaining in the continuous’ 


possession of the property without 
any apparent abandonment of the 
wife’s rights. Spence v. Foster Pot- 


378, 35 S 1022, 101 AmSR 38. 
Ga.—Wyche v. Greene, 11 Ga. 159. 
Ill.— Mills v. Lockwood, 42 Ill. 111. 


Minn.—Wall v. Meilke, 89 Minn. 232, 
94 NW 688. 


Wis.—Gimbel vy. Tolman, 161 Wis. 
382, 154 NW 628. 


[a] Bule applied.—Where land 
was conveyed to the plaintiff’s hus- 
band by mistake but throughout his 
life he recognized her right to it and 
her title was never disputed until aft- 
er his death when his heirs set up an 
adverse claim, she was entitled to ref- 
ormation although twenty eight years 
had elapsed since execution of the 
conveyance. Zeigler v. Zeigler, 180 
Ala. 246, 60 S 810. 


10. Harris v. Ivey, 114 Ala. 363, 21 
S 422; Mills v. Lockwood, 42 Ill. 111. 


11. Upson Nut Co. v. American 
Shipbuilding Co., 251 Fed. 707. 


[a] Rule applied.—Where a con- 
tract expressed by letters called for 
the sale of defendant’s accumulation 
of steel scrap, approximating eight 
thousand two hundred tons, and plain- 
tiff's order blank called for the exact 
amount of eight thousand two hun- 
dred tons, laches could not be imputed 
to defendant, after receiving the or- 
der, in failing to notify plaintiff that 
it would deliver only its accumula- 
tion, since defendant could not be held 
to anticipate that plaintiff would 
make a claim other than that em- 
bodied in the contract as originally 
written. Upson Nut Co. v. American 
Shipbuilding Co., 251 Fed. 707. 


12. Mathews v. Benevides, 18 Tex. 
Civ. A. 475, 45 SW 31. And see cases 
supra notes 99-1, 


[a] No trust relation is formed 
where a deed conveys other land than 
that intended, and the rule that an 
equitable title does not become stale 
so long as recognized by the trustee 
does not apply where the grantees’ 
successors have for twenty-five years 
known that the deed conveyed the 
wrong land, during which time their 
claim to the land intended to be con- 
veyed had been recognized by the 
grantors. Mathews v. Benevides, 18 
Tex. Civ. A. 475, 45 SW 31. 


13. Farley v. Bryant, 32 Me. 474. 
14. Farley v. Bryant, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 150-152] 


time reform other provisions thereof.15 


Failure to seek reformation in prior proceeding 
or an earlier pleading, based on the instrument later 
sought to be,reformed, is not of itself such conduct 
as amounts to laches.?° 


Laches in prosecution of suit for reformation is 
as fatal to recovery as delay in its institution.27 


One who fraudulently and inequitably seeks to de- 
rive a personal advantage from the error in the in- 
strument, cannot invoke the defense of laches as a 
bar to reformation;+® and so one who knowing of 
the falsity of the mistake acts upon the erroneous in- 
strument and changes his position in reliance there- 
on is not entitled to the use of the defense of laches 
in an action to reform the writing.19 


Where obvious and apparent clerical error in the 
instrument is asked to be reformed, no lapse of time 
will prevent such relief?° and the mistake will be 
treated as corrected whenever the occasion re- 
quires.?+ 


[§ 151] 2. Limitations—a. In General. Al- 
though it has been held that the provisions of gen- 
eral statutes of limitations are not directly applica- 
ble to such actions,” nevertheless, in conformity to a 
general rule elsewhere stated,?® in some jurisdictions 
the provisions of such statutes therein are applied 
by analogy in suits for the reformation of instru- 
ments.** In some jurisdictions the periods of lim- 
itation are expressly extended to cover such actions?® 
or to cover them in common with other actions based 
on fraud or mistake?® or founded on written con- 
tracts;?’ or by an inclusive provision covering all 
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actions not otherwise provided for.2® In other ju- 
risdictions proceedings for the reformation of deeds 
are treated as included. within the statutory provi- 
sions?® establishing periods of limitation for actions 
with reference to the enforcement of interests in 
real estate.?° Statutes of limitations are directly 
applicable to actions for the correction of instru- 
ments which derive their whole character and exist- 
ence from statutory provisions.*+ 


[§ 152] b. Shorter Period Fixed by Contract. 
There is authority to the effect that a proceeding 
in equity to reform a writing is not a suit within the 
meaning of a clause in the instrument providing a 
special short limitation period for actions on the in- 
strument,*? and even that, where reformation is in- 
volved, no such period, for a time shorter than that 
fixed by statute, can be validly provided for;** and 
again, where enforcement and reformation were 
sought, it was said that a contractual limitation on 
proceedings to enforce claims under the instrument 
would not bar a suit designed solely for reforma- 
tion,** and consequently where action on the unre- 
formed instrument was brought within the time lim- 
ited but was later discontinued at the suggestion of 
the court and the petition amended to seek both en- 
forcement and reformation, at a time beyond the 
period fixed by the contract, the provision in ques- 
tion could not bar the assertion of right,?> and the 
same is true where a suit at law on the instrument, 
commenced within the specified time, is continued 
pending proceedings in equity for its reformation, 
although the decree of reformation is entered at a 
period later than that limited in the agreement.*® 


15. Hoard v. Stone, 58 Mich. 578, 20. Chilton vy. Fugimoto, 26 Ha-) Limitations of Actions § 147. 
ee : y o Z wali mee ‘ és ‘i 29. See statutory provisions. 
5 merican Sav. Bank v. Bor- 21. ilton v. Fugimoto, supra. 30. imitati jon 
cherding, 205 lowa 633, 216 NW 719. eat Calverley. beaver. 40 IL A, | 68. See Limitations of Actions § 
17. White v. Shaffer, 130 Md. 351, ;_ Wall v. Meilke, 89 Minn. 232, [a] In Indiana a suit by an admin- 
99 A 66, AW foo ee ERY. Xe one wore. istrator to reform a decd tor mutual 
: 5 - 0905 5 > Det is j j 5 
[a] Rule applied.—Where com- (04) 1G nGele Loeb But. seep dodee ny, mistake is not a suit to recover real 


plainant’s predecessor in title started Essex Ins. Co., 


12 Gray (Mass.) 65 


property sold by him as administra- 


suit to correct a deed and after a de- 

-eision on demurrer that she had al- 
leged a good cause of action, failed to 
pursue her remedy but let the case 
stand without further action and con- 
veyed the property to others who ac- 
quiesced in the conduct of respondent 
and nothing further was done in the 
cause for twelve years, when the com- 
plainants were by petition made plain- 
tiffs in the cause and sought to con- 
tinue it, the proceeding was barred by 
laches for delay in prosecution of the 
suit. White v. Shaffer, 130 Md. 351, 
99 A 66. 


18. Allis v. Hall, 76 Conn. 322, 56 
A 637; Clark vy. Johnson, 214 Mich. 
577, 188 NW 41; Dennis v. Northern 
Pac. R. Co., 20 Wash. 320, 55 P 210. 


19. See cases supra note 18. 


{a] Constructive notice by posses- 
sion.—Purchasers who attempt to de- 
feat a railroad’s action to reform 
grants so as to express an intended 
reservation are not equitably entitled 
to set up the railroad’s delay as a 
defense where the road has been in 
eonstant use and possession of the 
tracts intended to be reserved, such 
possession being constructive notice 
which bound purchasers to make in- 
quiry and their reliance on the record 
title is not an answer to this; and 
furthermore, it being a matter of com- 
mon knowledge that railroads are 
granted and own more land than that 
actually occupied by their tracks, the 
notice, arising from possession is not 
confined to lands so occupied. Den- 
nis v. Northern Pac. R. Co., 20 Wash. 
320, 55 P 210. 


(declaring that in the United States, 
unlike the rule in England, the stat- 
utes of limitations apply of their own 
force to proceedings in equity as well 
as to actions at law); Oakes v. How- 
ell, 27 HowPr (N. Y.) 145 (under code 
provisions abolishing distinctions be- 
tween law and equity, periods of limi- 
tation are directly applicable to caus- 
es of action equitable in nature). 

23. See Equity § 251. 

24. Erickson y. Citizens’ Ins. Co., 
66" Klas 15AMI63 Ss) 176.5 Calverly--yv. 
Harper, 40 Ill. A. 96; Ormsby v. Long- 
worth, 11 Oh. St. 653. 

25. See statutory provisions. 

[a] Ikimitations specially applica- 
ble to cases wherein equity had exclu- 
sive jurisdiction before the adoption 
of the code, abolishing distinctions 
between law and equity, are applica- 
ble to actions for reformation of writ- 
ten instruments. Gallup v. Bernd, 132 
N. Y. 370, 30 NE 743. 

26. Limitations of actions based 
on: 

Fraud see Limitations of Actions §§ 

133, 134. 


Mistake see Limitations of Actions § 
135. 
27. See statutory provisions. 
Application of limitations of actions 
on written contracts to suit for refor- 
mation see Limitations of Actions § 
84. 
28. See statutory provisions. 
Limitation of actions or proceed- 
ings not specifically provided for see 


tor, and is not therefore within’ the 
five years’ statute of limitations. 
Pierce v. Vansell, 35 Ind. A. 525, 74 
NE 554. 


[b] An Qhio statute (Rev. St. § 
4974) providing that limitation shall 
not run against an action by a vendee 
in possession of real property, to ob- 
tain a conveyance thereof, applies to 
an action by such vendee to correct 
a mistake in the deed under which he 
claims. Poag v. Shaw, 10 Oh. Cir. Ct. 
448°, 6. Oh. Cir. Dec. 523. 


31. Norton v. Davis, 83 Tex. 32, 18 
SW 430; Stone v. Sledge, (Civ. A.) 24 
SW 697 [aff 87 Tex. 49, 26 SW 1068, 
47 AmSR 65]. 

[a] Certificates of acknowledg- 
ment.—Norton v. Davis, 83 Tex. 32, 
18 SW 4380; Stone v. Sledge, (Civ. A.) 
24 SW 697 [aff 87 Tex. 49, 26 SW 1068, 
47 AmSR 65]. 


32. Giammares v. Allemania F. Ins. 
Co., 89 N. J. Eq. 460, 105 A 611. 

Stipulation periods shorter than 
statutory period in general see Limi- 
tations of Actions § 45. 


383. Grand View Bldg. Assoc. v. 
Northern Assur. Co., 73 Nebr. 149, 
102 NW 246. 

34. Aitna Indemn. Co. v. Balti- 


ee ete: “Re Cos tlt Ind: 523ves4ea 
6. 

35. Taylor v. Glens Falls Ins. Co., 
44 Fla. 273, 32 S 887; Attna Indemn. 
Co. v. Baltimore, etc., R. Co., 117 Md. 
523, 84 A 166. 


36. Rosenbaum vy. Council Bluffs 
Ins. Co., 37 Fed. 7, 3 LRA 189, 


t 4 a 
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[§ 153] c. Limitation Period and Its Computa- 
tion.” Where the period of limitations fixed by 
statute applies or is applied by analogy,’*® no period 
of time short of that fixed by statute is of itself suf- 
ficient to bar the right to reformation.*® The period 
starts running from the time of the discovery of the 
fraud or mistake*® or the time at which it should 
have been discovered*! unless a contrary rule is 
embodied in the applicatory statute.4? The period 
of limitations cannot be pleaded as a defense to a 
proceeding nor a bar to a defense based on and seek- 
ing reformation of a conveyance, if the party pro- 
ceeding or defending on that ground has been in con- 

- tinuous, peaceable, and uninterrupted possession of 
the premises since the time of execution of the in- 
strument,*® and similarly, the statute of limitations 
is no defense to an action by a grantee in possession 
of real estate to have his deed reformed, before his 
possession is disputed.** 

Action to reform satisfaction of mortgage is not 
barred until the right to foreclose the mortgage is 
barred.*® 

Expiration of time of option. A party electing, 
under an option contract to purchase land is not 
barred from bringing an action to reform the de- 


seription set out in the instrument by the expiration 
of the time for which the option is to be continued.*® 


Renewal instrument. An action for the reforma- 
tion of an instrument is not barred by the appropri- 
ate statute of limitations by the fact that it is merely 
a renewal of a like instrument executed a considera- 
ble time before, where the execution of the imstru- 
ment in suit was within the statutory period.** 


Where reformation and enforcement are sought 
in the same proceedings, there is authority to the 
effect that a rule elsewhere enforced that an action 
for reformation of the contract is not barred so long 
as the action on the contract itself is not barred, is 
inoperative where the reformation is not merely 
incidental to the main relief sought, but is an essen- 
tial prerequisite to the asking of any relief,** and 
that the limitations applicable to a proceeding purely 
for reformation is to be employed,*® and an exten- 
sion until such time as action on the contract would 
be barred is not proper;°° but where the provisions 
of the limitation statutes are not directly applicable, 
equity, in a suit to reform and enforce an instrument, 
adopts as laches by analogy the period of limitations 
established for actions at law on instruments of the 
character of that in question.®? 


87. Generally see Limitations of 
Actions §§ 152-568. 


38. See infra § 157. 


39. Chittenango First Nat. 
Vv. Morgdn-(3 NL ¥.593 [aft 6° Hun 
346]; Baird v.. Erie R. Co., 72 Misc. 
162, 129 NYS 329 [aff 148 App. Div. 
452, 132 NYS 971 ‘(aff 210 N. Y. 225, 
104 NE 614)]; Blackburn v. Vander 
Aarde, 104 Wash. 676, 177 P 658; 
Be v. Kropp, 97 Wis. 137, 72 NW 


40. Ala.—Harold v. Weaver, 172 
Ala. 373. 


Ark.—Martin v. Hempstead County 
Eevee Dist. No. 1, 98 Ark. 23, 135 SW 
453, 


Cal.—Danielson v. Neal, 164 Cal. 
748, 130 P 716; Eureka v. Gates, 137 
Cal. 89, 69 P 850; Tarke v. Bing- 
ham, 123 Cal. 1638, 55 P.759. 


Iowa.—American Sav. Bank _v. 
Borcherding, 205 Iowa 633, 216 NW 
719; Garst v. Brutsche, 129 Iowa 501, 
105 NW 452. 


Ky.—Combs vy. Ison, 
182 SW 953. 


Mo.—Cooper v. Deal, 114 Mo. 527, 
georen 31; Young v. Coleman, 43 Mo. 


Nebr.—-Carter v. Leonard, 65 Nebr. 
670, 91 NW 574; Pinkham y. Pink- 
ham, 60 Nebr. 600, 83 NW 837. 


N. Y.—De Forest v. Walters, 153 
IND. Ye 229, 47) NE 294% “Bartlett. -v. 
Judd, 21 N. Y. 200, 78 AmD 131; Ul- 
man v. Equitable L. Assur. Soc., 161 
App. Div. 708, 146 NYS 699 [aff 220 
N. Y. 740 mem, 116 NE 1079 mem]; 
Perrior v. Peck, 39 App. Div. 390, 57 
NYS 377 [aff 167 N. Y. 582 mem, 60 
NH 1118 mem]; Brennan v. Thomp- 
son, 46 Misc, 317, 94 NYS 684; Perry 
v. Williams, 40 Misc. 61, 81 NYS 204, 
But see Oakes v. Howell, 27 HowPr 
145 (the doctrine that the limitation 
period on actions for reformation 
starts running only after discovery 
of the error, is limited to those cases 
where the proceedings are Zrounded 
‘on fraud, and where grounded on mu- 
tual mistake the period starts run- 
ning at the time of execution of the 
instrument in question). 


Tex.—Durham v. Luce, (Civ. A.) 
140 SW 850; Waters y. Hast, 23 Tex. 
Civ. A, 412, 56 SW 939; American 


168 Ky. 728, 


“| son 


Freehold Land Mortg. Co. v. Pace, 
Fag} MRE OSs OPES SINE BHGLE 

[a] Rule applied.—Where a per- 
is ejected under an erroneous 
judgment, obtained by means of a 
deed which failed to convey prop- 
erty as the parties intended it should, 
which error is first brought to light 
in the ejectment suit, the statute of 
limitations begins to run against such 
person when he is ousted under the 


judgment. Cooper v. Deal, 114 Mo. 
527, 22 SW 31. 

41. Ala—Harold v. Weaver, 172 
Ala, 378. 


Ark.—Martin v. Hempstead County 
ren ‘Dist. No. 1, 98 Ark. 23,.135 SW 


Cal.—Tarke v. Bingham, 
163, 55 P 759. But see Danielson v. 
Neal, 164 Cal. 748, 130 P 716 (the 
fact that a mistake is apparent on 
the face of the instrument does not of 
itself charge one with such laches in 
failing to discover the mistake as to 
start the statute of limitations run- 
ning). 

Nebr.—Carter v. Leonard, 65 Nebr. 
670, 91 NW 574; Pinkham v. Pink- 
ham, 60 Nebr. 600, 83 NW 887. 


Tex.—Durham y. Luce, (Civ. A.) 
140 SW 850; Waters v. East, 23 Tex. 
Civ. A. 412,.418, 56 SW 939; Ameri- 
can Freehold Land Mortg. Co. v. Pace, 
23 Tex. Civ. A. 222, 56 SW 377, 


“In order to avoid the statute of 
limitations in cases like this, where, 
through mutual mistake, the written 
instrument fails to express the real 
contract, and the party injured seeks 
to have it reformed, the burden is 
on him to show not only that he did 
not discover, but also that he could 
not by the use of reasonable dili- 
gence have discovered, the mistake in 
time to have brought the suit within 
the statutory period.” Waters v. 
East, supra. 


[a] Constructive notice.—That the 
holder of a mortgage which by mis- 
take set out an incorrect copy of the 
note it was given to secure had pos- 
session of the mortgage does not im- 
port such a lack of diligence as would 
bar an action for reformation in three 
years from its date, instead of three 
years from the discovery of the mis- 
take as provided by Code Civ. Proc. 


1235 'Cak 


§ 338 subd 4. Tarke v. Bingham, 123 
Cal, £63.50 Voor 


42. Ulman y. Equitable L. Assur. 
Soc., 161 App. Div. 708, 146 NYS 699 
[aff 220 N. Y. 740 mem, 116 NE 1079 
mem]; Barnes vy. Barnes, 157 Tenn. 
332, 8 SW (2d) 481. 
reformation is barred in ten years 
after execution of the instrument con- 

[a] In Tennessee an action for 


taining the mistake without any post- 
ponement until after discovery, on 
the ground that an express statutory 
provision making discovery the time 
from which the limitation runs is 
necessary in order to justify such 
postponement. Barnes v. Barnes, 157 
Tenn. 332, 8 SW (2d) 481. 


43. Ill—Wykle v. Bartholomew, 
258 Ill. 358, 101 NE 597. 

Ky.—Carr v. Burris, 148 Ky. 
146 SW 424. 

Mo.—Williamson v. Brown, 195 Mo. 
313, 98 SW 791; Epperson v. Epper- 
son, 161 Mo. 577, 61 SW 853; Michel 
v. Tinsley, 69 Mo. 442. 

Nebr.—Pinkham_ v. 
Nebr. 600, 83 NW 837. 


N. Y.—Perrior v. Peck, 39 App. Div. 
890,;roT NYS 377 Path 167 EN Weose 
mem, 60 NE 1118 mem]. 

Oh.—Poag v. Shaw, 10 Oh. Cir. Ct. 
448, 6 Oh. Cir. Dec. 523. 


Wash.—State v. Lorenz, 22 Wash. 
289, 60 P 644. 


44. Harold v. Weaver, 72 Ala. 373; 
Brennan v. Thompson, 46 Mise. 317, 
94 NYS 684; Payne v. Ross, 10 Tex. 
Civ. A. 419, 30 SW 670. 


45. Young v. Pitts, 155 S. C. 414, 
152 SE 640. 

46, Richardson v. Perrin, 137 Ga. 
432, 73 SE 649. 


47. American . Freehold Land 
Mortg. Co. v. Pace, 23 Tex. Civ. A. 
222, 56 SW. 377. 


48. Bradbury v. 
Cal, 5538, 140 P 254: 


49. Bradbury v. Higginson, supra. 
50. Bradbury v. Higginson, supra. 


51. Erickson v. Insurance Co. of 
North America, 66 Fla. 154, 63 S 716. 


[a] Reason for rule is based on 
the maxim that equity follows the 


232, 


Pinkham, 60 


Higginson, 167 


For later cases, developments and changes in the law see Annotations, same title and section number. 


- 


7 


§§ 154-156] 


[§ 154] 3. Excuses for Delay.®? In conformity 
to general rules®? laches or limitations do not start 
running against one claiming under an instrument 
which it is claimed should be reformed during the 
disability of such person,°* such as mental incom- 
petency,°® infaney,°® or coverture when it prevents 
the bringing of suit,®7 nor, in the case of a remain- 
derman, until after the termination of the preced- 
ing tenures on which his right is made to depend.®® 
It is no excuse for delay in bringing suit to reform 
a contract of employment that the employee is re- 
luctant to enter into litigation with his employer.®® 
When the lapse of time between knowledge of the 
error and proceedings to reform the instrument has 
been occupied with efforts at settlement®® and lti- 
gation, involving the rights of the parties under the 
instrument,®1 no laches are to be imputed to the par- 
ty seeking reformation as such conduct on his part 
is an excuse for delay.*? The fact that all the par- 
ties involved are members of the same family fre- 
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quently lessens the force and applicability of lach- 
es in this connection.®* 


[§ 155] C. Time for Bringing Action. An ac- 
tion to reform an instrument may be brought as soon 
as the cause of action accrues.** Thus, where a lease 
is drawn for a period longer than that claimed to 
have been intended, an action to reform the instru- 
ment, brought before the expiration of the period 
for which it is admitted the property was let, is not 
prematurely brought.°* On the other hand, a party 
to an instrument is under no obligation to seek its 
correction before his cause of action is finally vest- 
ed®® or while he is unaware that any opposition will 
be made to carrying out the actual agreement, where 
for a long time the rights and duties of the parties 
are the same under the writing and under the terms: 
which it is alleged were intended,®? and the failure 
to take any action toward reformation until his right 
vests or opposition is manifest does not prejudice 
his suit.®§ 


XIII. PARTIES*® 
[By Aupert §, ABEL] 


[§ 156] A. Who Are Necessary Parties’°—1. In 
General. The general doctrine as to parties in ref- 
ormation is, that all persons whose interests in the 


law. WHrickson vy. Citizens’ Ins. Co., 


62. Hidlitz v. 
66 Fla. 154, 63 S 716 


ing, etc., 


Manhattan Wreck- 
Co., 164 


subject matter, legal or equitable, will be affected by 
the decree, are necessary parties,*1 whether their in- 
terests are immediately or consequentially affect- 


ment in full, the vendees were not ob- 


App. Div. 591, 150] liged to institute proceedings for the 


. 104 NE 614)]; 


52. Factors considered in deter- 
mining laches see supra § 


53. See Equity §§ 230-250; 
tations of Actions §§ 370-442 


54. De la Nux v. Houghtailing. 
269 Fed. 751; Stanley v. Reeves, 149 
Ga. 151, 99 SE 376; Inge v. Inge, 120 
Va. 329, 91 SE 142; Money v. Money, 
3 Drew. 256, 61 Reprint 901. 


55. De la Nux v. Houghtailing, 269 
Fed. 751; Inge v. Inge, 120 Va. 329, 
91 SE 142. 


56. Estep v. Kentland Coal, etc., 
Co., 239 Fed. 617, 152 CCA 451; Stan- 
ley v. Reeves, 149 Ga. 151, 99 SE 376. 


57. Money v. Money, 3 Drew. 256, 
61 Reprint 901. 


58. Stanley v. Reeves, 149 Ga. 151, 
99 SE 376; Wyche v. Greene, 11 Ga. 
159; Teague v. Sowder, 121 Tenn. 132, 
114 SW 484, 


59. Sharp v. Behr, 117 Fed. 864. 


60. Md.—White v. Shaffer, 97 Md. 
359, 54 A 974 


Tenn. Serhan v. Guinn, 
43 Sw 749. 


Va.—Tazewell Coal, etc., Co. v. Gil- 
lespie, 113 Va. 134, 114 Va. 141, 75 
SE 757. 


Wash.—Lyle v. Cunningham, 
Wash. 420, 140 P 330. 


Wis.—Garage Equipment Mfg. Co. 
vy. Danielson, 156 Wis. 90, 144 NW 
284. 


[a] Rule applied.—Where a gran- 
tee corporation, as soon as it learned 
of an erroneous description in a deed, 
requested the grantor to join in hav- 
ing it surveyed and was otherwise ac- 
tive in seeking correction by the par- 
ties, until it learned that the grantor 
was not cooperating in good faith, 
when it brought proceedings for ref- 
ormation, no laches was imputable to 
it. Tazewell Coal, etc., Co. v. Gilles- 
pie, 113 Va. 134, 114 Va. 141, 75 SE 
757. 

61. SBairdv. frie*Re Co... 72 ‘Misc. 
162, 129 NYS 329 [aff 148 "App. Div. 
452, 132 NYS 971 (aff 210 N. Y. 225, 
Garage Bquipment 
156 Wis. 90, 


MEN? 


(Ch. A.) 


79 


Mfg. Co. v. Danielson, 
144 NW 284. 


NYS 307 [rev 84 Misc. 248, 145 NYS 
889]; Baird v. Erie R. Co.., 72 Misc. 
162, 129 NYS 329 [aff 148 App. Div. 
452° 132 NYS 971 (aff 210 N. Y. 225, 
104 NE 614)]; Tazewell Coal, etc., 
Co, v. Gillespie, 113 Va, 134, 114 Va. 
141, 75 SE 757; Lyle 'v. Cunningham, 
79 Wash. 420, 140 P 330; Garage 
Equipment Mtg Co.n Vi Danielson, 
156 Wis. 90, 144, NW 284 


. 68. Moore v. Moore, 212 Ala. 685, 
103 S 892; Cross v. Janes, 327 Tu. 
538, 158 NE 694. 


fa] Rule applied.—A suit to re- 
form a deed because of a mistake in 
the description of a boundary, brought 
more than sixteen years after the 
execution of the deeds, against the 
widow and children of complainant’s 
brother, with whom complainant had 
agreed concerning the division of the 
property, would be barred by laches, 
except for the fact that, owing to the 
cordial relationship between the 
brothers, they ‘had jointly used the 
land in dispute. Moore v. Moore, 212 
Ala. 685, 103 S 892. 


64. Vanover v. 
577, 192 SW 658. 


65. Vanover v. Justice, supra. 


66. Cox v. Hall, 54 Mont. 154, 168 
P 519. 


67. Griswold v. Hazard, 141 U. S. 
ZOOM Aer G. 9.20 D9 deco L. ed. 678; 
Columbian Nat. L. Ins. Co. v. Black, 
35 F. (2d) 571; Stedwell v. Anderson, 
21 Conn. 139: Sidorski v. Leppak, 
222 Mich. 224, 192 NW 620. 


[a] Rule applied.—(1) Where, by 
mistake, a policy containing a twenty- 
year endowment clause was issued 
upon an application for an ordinary 
life policy, since the mistake did not 
affect the rights of the parties until 
twenty years had passed, failure to 
institute proceedings for the correc- 
tion within that time was immaterial. 
Columbian Mut. L. Ins. Co. v.° Black, 
ioe POR). arals (2) Where land 
sale contract provided for payment, 
after the payment of a certain sum 
down, in installments, the last to be 
paid on a named date, but by mis- 
take the period set by the instrument 
was not sufficient to allow for pay- 


Justice, 174 Ky. 


correction and extension of the date 
until after the arrival of the date 
fixed in the instrument, and their fail- 
ure did not prejudice their right, to’ 
seek the reformation of the instru- 
ment as a bar to an action against 
them at that time for the unpaid bal- 
ance of the purchase price. Sidorski 
v. Leppak, 222 Mich. 224, 192 NW 620. 

[b] Liability of surety.—Where 
one became surety for another by 
terms broad enough to make him. 
surety for defaults of the other but 
while the surety was under the mis- 
taken belief that the bond signed by 
him was only an appearance bond, 
the surety is not guilty of laches bar- 
ring his right to relief until after a 
decree in the cause against his prin- 
cipal and an attempt to hold him per- 
sonally responsible for the amount 
of the bond... Griswold vy. Hazard, 
ay eae S. 2607 11 SCt 972, 999,, 35 D. 
ed. : : 


68. Griswold v. Hazard,.141 U. S, 
260, 11 SCt 972,°999, 35 L. ed. ‘678; 
Columbian Nat. L. Ins. Co. v. Black, 
35 EF. (2d) 571; Stedwell v. Anderson, 
21 Conn. 139; Sidorski v. Leppak, 222 
Mich, 224, 192 NW es Cox v. Hall, 
54 Mont. 154, 168 P 519. 


69. Parties generally oe Pye ne 
§§ 253-356; Parties 47 C. ae 

70. Necessary parties 
see Equity §§ 276-297; 
ra Rae 167-182. 


suttea oP, v. Bagley, 
re "932, 89 S 739 


Ark. eh Vv. Clifton, 59 Ark. 187, 
26 SW 81 

ee ae v.,.Shea, 194 Cal. 653, 
229 P 945 [cit Cyc]; Fickes v. Baker, 
86 Cal. A. 129, 171 By 819° 


Colo.—Hoover v. Bramwell, 
Colo, 238, 47 P 462. 


i ah 
Parties §§ 


206 


23 


Cc : 
Conn, 117, 22 A 1065, 21 AmSR 74. 


Fla.—Liverpool, etc., Ins. Co. v. 
Rockledge, 97 Fla. 644, 121 S 807. 

Ga.—Wyche v. Green, 32 Ga. 341. 

Ida.—Mangin v. Kellogg, 24 Jda. 
187, 124 P 651. 


Ill—Dorman y. Brereton, 140 11], 


1004 [53 C.J.] 


ed.7? 


m the same manner or degree.?* 


terest.7® 


153, 29 NE 703; Moore v. Munn, 69 
Hl. 691; Wortham v.. Quait, 215 Till. 
A. 444; Vial v. Norwich Union F. Ins. 
Soc., 172 Ill. A. 134 [aff 257 Ill. 355, 
100 NE 929, 44 LRANS 317, AnnCas 
1914A 1141]; Getzelman v. Blazier, 
112 Ill. A, 648. 


Ind.—Overly v. Tipton, 68 Ind. 410. 

Iowa.—State v. Kronstadt, 204 Iowa 
HU51, 216 NW 707. 

Kan.—Stewart Est. v. Falkenberg, 
82 oe 516s 109) “P70! 

y.—Farley v. Alderson, 
632, 327 SW 1005. 

La.—Roussel v. Railways Realty 
Co., 132 La. 879, 61 S 409, 833 

Me.—FPierce v. Faunce, 47 Me. 507. 

Md.—Boyle vy. Peabody Heights Co., 
46 Md, 623. 

Mass.—Eustis Mfg. Co. v. Saco 
Brick Co., 198 Mass. e510, 84 NE 449, 

Miss.—Gates v. Union Naval Stores 
Co:, 92 Miss. 227, 45 S 979. 

Minn.—Watson vy. Chicago, etc., R. 
Co., 46 Minn. 321, 48 NW 1129. 

Miss.—Wells y. Ellabee, 93 Miss. 
268, 46 S 497. 

Mo.—Haley v. Bagley, 37 Mo. 363. 

N. H.—Busby v. Littlefield, 31 N. 
193. 

N. J.—Union First Nat. Bank v. 
Fessler, 84 N. J.’ Eq. 166, 92 A 914; 
Thiefes v. Mason, (Ch.) 36 A 946. 

N. Y.—Cramer y. Benton, 4 Lans. 
291, 60 Barb. 216. 

Oh.—Sykora vy. Forest City Mut. 
Ins. Co., 17 Oh. Dec. (Reprint) 372, 
2 CincLBul 223. 

Okl.—Simon v. Hine, 78 OkIl. 
190 P 264. 

Or.—Welch v. Johnson, 93 Or. 591, 
183 P 776, 184 P 280. 

R. I.—Middletown v. Newport Hos- 
eral, 16 R. Li3t9, 15 A 800, 1 LRA 


190 Ky. 


224, 


ae C.—Dennis v, Dennis, 25 S. C. Eq. 


S. D.—O’Connor v. Hemeyer, 52 S. 
D. 159, 216 NW 887. 

Tex. 
29 SW (2d) 426. 


Utah.—Center Creek Water, etc., 
Co. v. Lindsay, 21 Utah 192, 60 P 559. 


Vt.—Langdon vy. Keith, 9 Vt. 299. 


N. B.—Ryan v. O’Donnell, 48 N. 
B, 148. 


N. S.—McFatridge v. Griffin, 27 N. 
S. 421. 


Ont.—Ihde v. Starr, 19 Ont. L. 471, 
14 OntWR 710 [app dism 21 Ont. 
L. 407, 16 OntWR 473). 


“All persons who have an interest 
in the subject matter to be litigated, 
should be made parties to the bill.” 
Moore y. Munn, 69 Ill. 591, 594. 


“Every person, whose legal or equi- 
table status, with reference to the 
real estate involved, would be mate- 
vially changed by the judgment, was 
a necessary party to the suit.”” Simon 


Casey, (Civ. A.) 


It is not required that all who are necessary 
parties shall possess interests which will be affected 
If those who are 
necessary parties do not appear as plaintiffs, they 
should be joined as defendants.** Where it is doubt- 
ful whether or not a party to the instrument sought 
to be reformed has retained any interest in the sub- 
ject matter, he should nevertheless be made a party 
to the action,*® and this has been said to be true al- 
though the allegations of the bill are sufficient to 
show prima facie that he has parted with all his in- 
The serivener who draws an instrument‘? 
or the recorder who records it in the form in which 
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county officer.7° 


v. Hine, 78 Okl. 224, 190 P 264, 265. 


[a] In other words ‘they are nec- 
essary parties without whom no effec- 
tive decree can be made determining 
the principal issues involved in the 
case.’ Parker v. Casey, (Tex. Civ. 
A.) 29 SW (2d) 426, 427. 


[b] Reasons for rule.—(1) Such 
parties are necessary in order that 
the court of equity may avoid multi- 
plicity of suits by determining all 
their rights at once. Liverpool, etc., 
Ins. Co., 97 Fla. 644, 121 S 807; Dor- 
man v. Brereton, 140 Ill. 153, 29 NE 
703. (2) Such parties are all entitled 
to be heard upon any matter that 
might affect their rights under the 
decree. Center Creek Water, etce., 
Co. v. Lindsay, 21 Utah 192, 60 P 559. 


[c] Rule applied.—Where, under a 
deed executed to a ‘husband and wife 
jointly, the wife devised her undi- 
vided share to the husband for life 
with remainders over in fee, and the 
husband after her death devised all 
the land to one as trustee to sell it 
and divide the proceeds among his 
relatives, the original grantors, the 
remaindermen, the beneficiaries of the 
trust under the husband’s will, and 
the purchasers at the sale by the des- 
ignated trustee were necessary par- 
ties to a suit by the personal repre- 
sentative of the wife to reform the 
deed so as to create a tenancy in 
common. Thiefes v. Mason, (N. J. 
Ch.) 36 A 946. 


{d] In controversies involving ti- 
tle to real estate, all of the persons 
who are interested in the title under 
litigation are necessary parties. Far- 
1 es Alderson, 190 Ky. 632, 227 SW 


[e] State—Assuming that a vol- 
untary conveyance can be reformed 
after death of the grantor without 
heirs to include land not referred to 
therein, the state, under Civ. Code § 
1386, is a party with a contingent in- 
terest in an intestate’s estate whose 
joinder would be necessary. Fickes 
v. Baker, 36 Cal. A. 129. 171 P 819. 


72. Busby v. Littlefield, 31 N. H. 
193, 198; Center Creek Water, etc., 
Co. v. Lindsay, 21 Utah 192, 60 P 559. 


“The general rule is, that all who 
are to be affected, either immediately 
or consequentially, by the decree 
sought for, should be made parties. 
The success of the plaintiff against 
a defendant who is immediately in- 
terested, may give such defendant a 
right to proceed against others, for 
the purpose of compelling them to 
make compensation, either in whole 
or in part, for the loss sustained, or 
to do some act towards reinstating 
him in the situation in which he 
would have been but for the success 
of the plaintiff. Those persons, 
therefore, who are liable to be thus 
affected by the suit, must frequently 
be made parties. In such cases, 
the court, in order to avoid a multi- 
plicity of suits, require that the par- 
ties so consequentially liable to be 
affected by the decree, shall be before 


[§ 156 


it is exeeuted’® are not necessary parties to proceed- 
ings for correction. 
party to an action to reform the official bond of a 


The county is not a necessary 


Legal representatives and successors. When a per- 
son would, if living, be a necessary party to an ac- 
tion to reform an‘ instrument, his legal representa- 
tives should be joined in an action for reformation 
instituted after his death’? and thus, in ease of an 
instrument affecting interests in land, his heirs** or 
devisees®? should be joined; but such persons are 
not necessary parties where they have no interest 
which can be affected prejudicially by a decree of 


the court in the first instance, in or- 
der that their liability may be adju- 
dicated upon and settled in one pro- 
ceeding.” Busby v. Littlefield, su- 
pra. 


73. Burgin v. Sugg, 205 Ala. 664, 
89 S 31; Stewart Est. v. Falkenberg, 
82 Kan. 576, 109 P 170. 


[a] Community of interest neces- 
sary to maintain joint action for ref- 
ormation does not necessarily mean 
equality or identity of interest. Bur- 
gin v. Sugg, 205 Ala. 664, 89 S 31. 


[b] Persons against whom no per- 
sonal judgment nor even judgment for 
costs can be entered are nevertheless 
necessary parties to proceedings for 
the reformation of instruments by 
which their rights would be affected. 
Stewart Est. v. Falkenberg, 82 Kan. 
bie, LOS Ps L705 


74 Wilson v. Shea, 194 Cal. 653, 
229 P 945; Wyche v. Green, 32 Ga. 
341. 

75. Liverpool. ete:, “Ins: Conse 
Rockledge, 97 Fla. 644, 121 S 807; 
Simon y. Hine, 78 Okl. 224, 190 P 264. 

76. Liverpool, ete, Ins. Co. Vv. 


Rockledge, 97 Fla. 644, 121 S 807. 


77. Kenney v. Parks, 6 Cal. Unrep. 
Cas.c112, 545 P-251% 


78. King v. Bales, 44 Ind. 219. 

79. Stewart v. Carter, 4 Nebr. 564. 

80. Ark.—Oliver vy. Clifton, 59 
Ark, 187, 26 SW 817. 


N. J.—Malone-.v. Romano, 95 N. J. 
Eq. 291, 127 A 91; Cumberland Trust 
oe v. Padgett, 70 N. J. Eq. 349, 61 A 

Sis 


R. I.—Middletown v. Newport Hos- 
Pitaly 16) Reavis Epa eAy S00: 


S. C.—Dennis v. Dennis, 25 S. C. 
Eq. 307. 
Tex.—Alfalfa Lumber Co. v. Mud- 


gett, (Civ. A.) 199 SW 387. 


[a] Personal representative of a 
deceased grantor is a necessary party 
to proceedings to reform a deed of 
personalty executed by his decedent. 
oa ie Dennis, 25 8. C. Hq. 307. 


a.—O’Rear vy. O’Rear, 219 
ise “yee “122 S 645. 


Ark.—Ward v. MeMath, 153 Ark. 
506, 241 SW 3; Oliver v. Clifton, 59 
Ark, 187, 26 SW 817. 


Conn.—Haussman vy. Burnham, 
Conn, 117, 22 A 1065, 21 AmSR 74. 


Fla.—Indian River Mfg. Co. v. 
Wooten, 48 Fla. 271, 278, 37 Sezer 


Ill.—Getzelman vy. Blazier, 112 Ill. 
648. 
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Ind.—Overly v. Tipton, 68 Ind. 410. 


S. C.—Dennis v. Dennis, 25 S. C. 
Eq. 307. 


[a] Including widow.—Ward  v. 
MceMath, 153 Ark. 506, 241 SW 3; 
Getzelman v. Blazier, 112 Ill. A. 648; 
Overly v. Tipton, 68 Ind, 410. 

82. O’Rear v. O’Rear, 219 Ala. 419, 
122 S 645; Smith v. Hunter, 241 Ill. 
514, 89 NE 686, 182 AmSR 281. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 156-157] 


reformation’? as where they have conveyed all their 


interest in the property involved.** 


to whom the fee in lands has been devised has. con- 
veyed lands held by her individually and as exec- 
utrix, and is later joined, in her individual capac- 
ity, in a bill for reformation, it is unnecessary to 
There is also authority 
for the proposition that wherea widow of a deceased 
person who has left no debts conveys lands before 
her dower interest has been allotted to her, the heirs 
of the deceased are not necessary parties to an ac- 


join her as executrix.®® 


tion for reformation.®® 


[§ 157] 


The receiver of a party to a contract, appointed 
after the institution of proceedings for its reforma- 


83. Ark.—Hargis v. Lawrence, 135 
Ark, 321, 204 SW 755. 


Ga.—Rosser v. Georgia Pac. R. Co., 
LOZ EGA LOA 29 SBY 171 Griffin: ov. 
Stewart, 101 Ga. 720, 29 SE 29. 


Ind.—Overly v. Tipton, 68 Ind. 410. 
Me.—Adams v. Stevens, 49 Me. 362. 


S. D.—O’Connor v. Hemeyer, 52 
S. D. 159, 216 NW 887. 


Tex.—Peters vy. Allen, (Civ. A.) 296 
SW 929. 


Va.—Fore v. Foster, 86 Va. 104, 9 
SE 497. 


[a] Administrator of estate hav- 
ing no assets subject to execution.— 
One who is administrator of the es- 
tate of a deceased person who has 
left no personal estate subject to 
execution to be administered is not a 
mecessary party to an action for the 
reformation of a contract to sell real 
estate. Overly v. Tipton, 68 Ind. 410. 


{[b] Deficiency judgment.—Where 
proceedings are instituted to correct 
an assignment of a mortgage to in- 
clude an assumption of personal lia- 
bility for deficiency, the heirs of the 
assignor, having no personal liability 
to pay any deficiency, cannot be ad- 
versely affected by any decree in the 
cause and are not necessary parties 


thereto. O’Connor v. Hemeyer, 52 
S. D. 159, 216 NW 887. 
84 Hargis v. Lawrence, 135 Ark. 


321, 204 SW _ 755; 
Va. 104, 9 SE 497. 


85. Peters v. Allen, (Tex. Civ. A.) 
296 SW 929. 


Fore v. Foster, 86 


86. Lytle v. Sandefur, 93 Ala. 396, 
9S 260. 
{a] Reason for rule.—The heirs in 


such case retain and can set up their 
rights at law, unaffected by _ the 
widow’s action, hence are not injured 
by it nor affected by any decree with 
reference to the instrument of con- 
veyance executed by her. Lytle v. 
Sandefur, 93 Ala. 396, 9 S 260. 


87. In proceeding to reform: 
Deed see infra § 158. 
Lease see infra § 160. 
Mortgage see infra § 159. 


88. See supra § 155. 

89. Ala.—Copeland vy. Keller, 129 
Ssove 

Ark.—Ward vy. McMath, 153 Ark. 
506, 241 SW 3. 

Cal.—Wilson v. Shea, 194 Cal. 653, 
229°P 945. 
P Conn.—Watson vy. Wells, 5 Conn. 
68. 


Fla.—London, etc., Ins. Co. v. Rock- 
ledge, 97 Fla. 644, 121 S 807. 


Ga.—Georgia Trust Co. v. Scottish 
Union, etc., Ins. Co., 119 Ga. 672, 46 


[53 C. J.—5d4] 


2. In Reforming Contract.** 
to general rules above stated,**® necessary parties to 
any action or suit to reform a written contract in- 
elude all the parties to the instrument.®° 
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Where a widow 
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tion, is not a necessary party to the action.®° 


In suit to reform assignment for benefit of cred- 
itors all the creditors for whose benefit the assign- 
ment was made are necessary parties.°? 


In suit to reform contract made by agent. 
it is contended that a contract purporting to bind 
the parties who have negotiated it was really made 
by one of them as agent for a third person who’ is 
the principal, the alleged principal®? and the assert- 
ed agent®? must be joined in proceedings for the 
correction of the instrument. to express the contract 


Where 


alleged. But an agent is not a necessary party when 


Pursuant 


reformation.?®°® 


SE 855. 


Ida.—Mangin v. Kellogg, 24 Ida. 137, 
124 P 651. 


Ill.—Hellman vy. Schneider, 75 Ill. 
422; Wortham v. Quait, 215 IH. A. 
444; Vial vy. Norwich Union F. Ins. 
Soc., 172 Ill. A. 134 [aff 257 Ill. 355, 


100 NE 929, 44 LRANS 317, AnnCas 
1914A 1141]. 

Ind.—Durham v. 
211. 

TIowa.—State v. Kronstadt, 204 Iowa 
1151, 216 NW 707. 

Ky.—Fox v. Faulkner, 

1 SW (2d) 1079. 

La.—Roussel v. Railways Realty 
(Coy, ler ibey, Bile iba HO oe 

Me.—Cole vy. Fickett, 95 Me. 
49 A 1066. 

Miss.—Gates v. Union Naval Stores, 
92 Miss. 227, 45 S 979. 

N. ee en coe v. Ayer, 65 N. H. 
82, 18 A 16 

N. Teen First Nat. Bank v. 
Fessler, 84 N. J. Eq. 166, 92 A 914. 


Bischof, 47 Ind. 


222 Ky. 584, 


265, 


N. Y.—Hamilton v. Fidelity, etc., 
Co.} 171 NYS 580. 
Oh.—Sykora v. Forest City Mut. 


Ins. Co., 7 Oh. Dee: (Reprint) 372, 2 
CincLBul 223. 


Okl.—Simon y. Hine, 
L9IO we 2643 


Or.—Welch v. Johnson, 93 Or. 591, 
183 P 776, 184 P 280. 


S. D.—Hareid v. Graff, 51 S. D. 110, 
212 NW 502; Riggs Land Co. v. Mot- 
ley, 24 S. D. 499, 124 NW 438. 


Tex.—Brownsville v. Tumlinson, 
(Civ. A.) 179 SW 1107. : 


N. S.—McFatridge v. Griffin, 27 N. 
S. 421. 


Ont.—Ihde v. Starr, 19 Ont. L. 471, 
14 OntWR 710 [app dism 21 Ont. L. 
407, 16 OntWR 473]. 


{a] Bule applied.—In an action on 
a claim due a partnership brought by 
one of the partners who had acquired 
the interest of the other partner in 
the partnership business, if it was 
desired to reform the instrument 
transferring such partner’s interest 
so as to include claims due the firm, 
the partner who made the transfer 
should have been made a_ party. 
Brownsville v. Tumlinson, (Tex. Civ. 
A.) 179 SW) 1107. 


{b] More than ‘one obligor.—A 
contract made by several obligors re- 
quires, as necessary parties to a suit 
for its correction, all of the obligors 
who have contracted. Wortham vy. 
Quait, 215 Ill. A. 444. 


[c] Contract with partnership. 
Where a person contracts with a firm 
generally to pay all its debts, and 


78 Okl. 224, 


the instrument sought to be reformed shows that he 
has contracted as agent and that the instrument is 
made on behalf of a named principal.®* 


In suit to reform contract of suretyship the prin- 
cipal obligor is a necessary party to an action for 


creditors subsequently sue on notes 
miade by the firm and on the contract, 
to compel payment of the notes, the 
members of the firm are necessary 
parties to a suit for reformation of 
euch contnae ys Durham vy. Bischof, 47 
nd. 


{d] Land contract.—One who con- 
tracts to sell land and subsequently, 
before the performance of the con- 
tract, conveys the land to another, 
is a necessary party to an action 
brought by the purchaser under the 
first contract for a reformation of his 
contract and its specific performance. 
Riggs Land Co. v. Motley, 24 S. D. 
499, 124 NW 438. 


Le] All parties having rights or 
liabilities under a contract are neces- 
sary to an action for its enforcement. 
Vial _v. Norwich Union F. Ins. Soc., 
172 Ill. A. 134 [atl 257 IN 355, 100 
arenas 44 LRANS 317, AnnCas1914A 


90. Mercantile Ins. Co. v. Jaynes, 
Sy) SURE. BIG 

eh Sane v. Howard, 20 HowPr 
(N. 151. 

ae Lee Mfg. Co. v. Saco Brick 


Co., 198 Mass. 212, 84 NE 449. 


93. Wilson v. Shea, 194 Cal. 
229 P 945. 


{a] Undisclosed principal.—tIn an 
action by one, who alleges that he is 
an undisclosed principal, to have his 
interest as such enforced in a con- 
tract made by another allegedly as 
agent, the contracting party alleged 
to have acted as agent is a necessary 
party to the suit. Wilson vy. Shea, 
194 Cal. 653, 229 P 945. 


{b] Effect of “real party in inter- 
est” statutes.—A code provision, Code 
Civ. Proc. § 382, providing that the 
real party in interest may maintain 
suit in his own name does not affect 
the rule that the alleged agent is a 
necessary party. Wilson vy. Shea, 194 


653, 


Caleb 322 9) P94 5: 

94. Montville v. Haenton G Conn. 
153) 

[a] Rule applied.—Where a board 


of town selectmen, as such, were 
named as obligees in a bond, which 
further stated that it was made for 
the use of the town, an objection that 
the selectmen were necessary parties 
and were not joined was disallowed 
on the ground that the selectmen were 
mere agents for the town, which was 
the real party to the bond. Montville 
v. Haughton, 7 Conn. 543. 


95. Ransburg v. U.S. Fidelity, etc., 
Co., 71 Ind. A. 304, 124 NE 765; State 
v. Kronstadt, 204 Iowa 1151, 216 NW 
707. 

[a] Reason for rule.—Because of 
the sureties’ right to subrogation 
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In suit to reform county warrant. The trustees 
who issued the warrant, if living, should be joined 
as parties to the reformation;®® and their successors 
in office must be joined.®? 


In suit to reform insurance policy the named ben- 
eficiary in an insurance policy is a necessary party 
to an action brought to reform the policy by making 
other persons beneficiaries.°* In an action to re- 
form a policy after its assignment the assignor is 
a necessary party.®°® Where an insurance policy on 
mor tgaged property, in which the mortgagor is the 
named beneficiary, with an assignment of the pro- 
ceeds to the mortgagee as his interest may appear, 
is sought to be reformed, the mortgagor is a neces- 
sary party to the suit;! where it is made condition- 
ally payable to the mortgagee whose mortgage debt 
is much less than the value of the property, the mort- 
gagee is a necessary party,” but where a policy, con- 
taining a mortgage clause, did not correctly set forth 
the contract that the loss should be payable to the 
first mortgagee, as his interest might appear, and to 
the second mortgagee, as his interest might appear, 
because of a failure to state the rights of the sec- 
ond mortgagee, the second mortgagee could sue in- 

~surer to reform the policy without making the own- 
er or the first mortgagee a party.® 

against the principal in case of a[S 
recovery against them on their sec- 
ondary liability, the court should do 5. 
nothing which will affect the rights | Jer 
of the parties among themselves - 
without having all the parties who 6. 
signed the bond before it in the cause. 


State v. Kronstadt, 204 Iowa 1151, 216 7. 
NW. 707. 3. 

_[b]_ Rule applied.—Employees who 9. 
signed a surety bond as principals 
and later defaulted are necessary par- 


Silas 


Supra, 


88 S 553 


REFORMATION OF INSTRUMENTS 


Union First 
Fessler, 84 N. J. Eq. 166, 


Union First Nat. Bank v. Fess- 
In re Patterson, 199 Iowa 362, 
W 8. é 


Mortgage deed see infra § 159. 
See supra § 155. 
Ala.—Wood v. Holliday, 205 Ala, 


i. 
ah A) 


[§§ 157-158 


In suit to reform negotiable instrument the par- 
ties primarily liable as makers or drawers‘ and those 
liable as prior indorsers before the party seeking or 
resisting reformation® are necessary parties. 


In suit to reform agreement for distribution of 
estate, to express the actual intention of the parties, 
in accordance with which the administrator’s report 
has been drawn up, has been granted on the appli- 
cation of the administrator, although only one of 
those interested in the distribution was a party, 
where he was the only one objecting to the reforma- 
tion and the report, and the rest acquiesced therein 
so that they were not necessary parties.® 


[§ 158] 3.In Reforming Deed.’ Pursuant to gen- 
eral rules above stated,® in proceedings for the ref- 
ormation of conveyances, the grantor in the deed 
sought to be corrected is a necessary party,® at least 
where the conveyance contains covenants of war- 
ranty,1° there being authority to the effect that in 
the absence of such covenants, the grantor in the 
deed is not a necessary party;1+ but there is some 
authority restricting the application of this rule’? 
and holding that necessary parties to the action do 
not include grantors who have conveyed their whole 
title and interest in the property which will be affect- 


Bank 
92 A 914. 


Nat. is between the members of grantee as- 
sociation, an unincorporated volunta- 
ry association, and with reference to 
the quality and character of the hold- 
ing, the grantor is none the less a 
necessary party. Ward v. McMath, 
153 Ark. 506, 241 SW 3. 

[c] Reformation by stranger to 
deed based on previous parol agree- 
ment.—Where a conveyance of land 
is made in fee and a third person 
claiming a life estate in the same land, 


ties to an action to reform their bond. 
Ransburg v. U. S. Fidelity, etc., Co., 
71 Ind. A. 304, 124 NE 765. 


{[c] Bail bond.—Where a defend- 
ant does in fact sign his bail bond 
as principal, although by statute 
there is no absolute liability on him 
to do so and it is discretionary with 
the magistrate whether he shall do 
so, the state must join him in a suit 
to procure correction of a mistake in 
the bond. State v. Kronstadt, 204 
Iowa 1151, 216 NW 707. 


96. Goldsmith v. Stewart, 45 Ark. 
149.. : 
ae Goldsmith v. Stewart, 45 Ark. 
149. 

98. McBride v. Garland, 89 N. J. 
Eq. 314, 104 A 435; Steinbach v. 
Prudential. iis: "Co. VreN, ¥. 471... 65 
NE 281; Hamilton v. Fidelity, etce., 
Co., 171 NYS 580. 

99. Liverpool, etc., 


In Co. 
Rockledge, 97 Fla. 644, 121 3 807 Coit 
Cyc]; Georgia Trust ‘Co. v. Scottish 
Union, ete., Ins. Co:, 119 Ga. 672, 46 
SE 855; Sykora v. Forest City Mut. 
Ins, Co., 7 Oh. Dec. (Reprint) 372, 2 
CincLBul 223. 


1. Georgia Trust Co. v. Scottish 
Union, etc., Ins. Co., 119 Ga. 672, 46 
SE 855. 

2. Taylor v. Glens Falls Ins, Co., 
44 Fla. 273, 32 S 887. 


3. Kelsey v. Agricultural Ins. Co., 
(Si Net seGdw 3iiS.> 19 <A 539. 

[a] Reason for rule.—The mort- 
gagee under a mortgage clause is in 
the same position as if he had taken 
out a separate policy and in seeking 
to enforce this separate contract need 
join no other person than the com- 
pany. Kelsey v. Agricultural Ins. Co., 
78 N. J. Eq. 378, 79 A 539. 


4 Copeland v. Keller, (Ala.) 1291 


Ark = Ward v. McMath, 153 Ark. 
506, 241 SW 3; Oliver v. ‘Clifton, By) 
Ark, 187, 26 SW 817. 


Cal.—Walters v. Mitchell, 6 Cal. A. 
410, 92 P 315. 


PE io Sick v. Wells, 5 Conn. 
8. 
Fla.—Indian River Mfg. Co. v. 


Wooten, 48 Fla. 271; 278, 37 S 731. 


Ga.—Roberts v. Moore, 136 Ga. 790, 
72 SE 239. 

Ill—Dorman v. Brereton, 
153, 29 NE 703. 

Ky.—Fox v. Faulkner, 222 Ky. 584, 
1 sw (2d) 1079. 


140 Ill. 


La. v. Railways Realty 
Col, 132)La. 379, 61'S 409) 3335" Bon- 
LL “a.. 793; 


villain v. Bodenheimer, 
42 S 273. 


Me.—Davis v. Rogers, 33 Me. 222. 


Miss.—Gates v. Union Naval Stores 
Co., 92 Miss. 227, 45 S 979. 


N. H.—Dagegett v. Ayer, 65 N. H. 82, 
18 A 169; Busby v. Littlefield, 31 N. 
HH. 193. 


N. J.—Malone v. Romano, 95 N.. J. 
Eq. 291, 127 A 91; De Groot v. Wright, 
9N. J. Eq. 55; Thiefes v. Mason, (Ch.) 
36 A 946. 

N. Y.—Cramer v. Benton, 4 Lans. 
291, 60 Barb. 216. 

Okl.—Simon v. Hine, 
190 P 264. 

Or.—Welch v. Johnson, 93 Or. 591, 
183 P 776, 184 P 280. 

Ont.—lIhde v. Starr, 19 Ont. L. 471, 
14 OntWR 710. 

[a] Trust deed.—Fox v. Faulkner, 
222 Ky. 584, 1 SW (2d) 1079. 

[b] Suit between members of 
grantee association.—Although the 
suit in which reformation is desired 


78 Okl. 224, 


by virtue of an alleged parol agree- 
ment made with the grantor before 
the execution. of the ‘deed, seeks to 
reform the deed so as to protect his 
life estate, he must make the gran- 
tor as well as the grantee a party 


to the suit. De Groot v. Wright, 9 
N.iJ.. Eq. 55. 
10. Ala.—Wood v. Holliday, 205 


Ala. 430, 88 S 5538. 


Fla.—Indian River Mfg. Co. v. 
Wooten, 48 Fla. 271, 278, 37 S731. 


Me.—Davis v. Rogers, 33 Me. 222. 


vonn H.—Busby v. Littlefield, 31 N. H. 


N. Y.—Cramer v. Benton, 4 Lans. 
291, 60 Barb. 216. 


lad Whether or not liability upon 
covenants of warranty would be final- 
ly determined against the warrantor 
need not be passed on in determining 
whether he is a necessary party, his 
presence being required prior to any 
determination on that point. Busby 
v. Littlefield, 31 N. H. 193. 


[b] Husband as party to reforma- 
tion of conveyance as to wife’s in- 
terest.—In an action to reformia deed 
sufficient to convey the interest of a 
husband, the change sought affecting 
only the interest of the wife, the hus- 
band should be ma‘de a party, where 
the deed was a warranty deed and the 
husband would be liable upon his war- 
ranty as for the failure of the title 
because part of the same was in the 
wife, who merely released her marital 
rights as to his interest. Wood v. 
Holliday, 205 Ala. 430, 88 S 553. 


11. Indian River Mfg. Co. v. Woot- 
en, 48 Fla. 271, 278, 37 S 731; Farm- 


ie etc., Bank v. Detroit, 12 Mich. 
12. See cases infra notes 13-16. ; 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ed by reformation,!? including the common grantor 
to plaintiff and defendant of a dominant and a.servi- 
ent tenement,+* nor those who do not have or claim 
any interest in such property, which will be affected 


by a reformation,!® including those 


as grantors merely in the capacity of intermediaries 
for the purpose of effecting a change in the estate 


of the grantee.t® Persons holding 


as lessees or as grantees from the common grantor, 
which interests have been created subsequent to the 
conveyance sought to be corrected, are necessary 
parties if their interest will be affected by a refor- 


mation*? but are not if it cannot be 


where property is conveyed with an incorrect de- 
seription and a part thereof subsequently granted 
to another, following the description in the former 
deed, the parties in the first deed must join his gran- 


tee as well as his grantor.1® The 


13. Hargis v. Lawrence, 135 Ark. 
321, 204 SW 755; Wieneke v. Deputy, 
31 Ind. A. 621, 68 NE 921; Alexander 

_ v. Shapard, 146 Tenn. 90, 240 SW 287; 
Texas Pac.- Coal, etc., Co. v. Crabb, 
(Tex. Commn. A.) 249 SW 885 [rev 
(Civ. A.) 238 SW 279]; Custard v. 
rae (Tex. Civ. A.) 14 SW (2d) 


[a] Rule applied.——Where a hus- 
band and wife agreed that land be con- 
veyed to them as tenants by the en- 
tirety, and believed that the deed con- 
veying the land to them jointly cre- 
ated such an estate, the grantor was 
not a necessary party in the hus- 
band’s action against the wife’s heirs 
to reform the deed, so as to create 
such estate on the ground of mutual 
mistake, his entire title having passed 
to the husband and wife. Alexander 
v. Shapard, 146 Tenn. 90, 240 SW 287. 


[b] Partition deed.—One who has 
conveyed all the interest acquired by 
him under a partition deed to another 
party to such deed is not a necessary 
party to a subsequent suit for ref- 
ormation of the partition deed. Cus- 
tard v. Flowers, (Tex. Civ. A.) 14 SW 
(2d) 109. 


14. Grossbach v. Brown, 
458, 40 NW 494. 


15.\ Chaffin v. Hull, 39 Fed. 887; 
Griffin v. Stewart, 101 Ga. 720, 29,.SE 
29; Owen v. Williams, (Tenn. Ch. A.) 
55 SW 18. 


[a] Rule applied.—The grantor is 
not a necessary party in a proceeding 
for reformation of a deed when ata 
prior suit for reformation, invalid for 
defect of certain other necessary 
parties, he was represented, all the 


72 Wis. 


rights or claims that he might have 
being settled by that action. Chaffin 
v. Hull, 39 Fed. 887. 


16. Myers v. Vogt, 101 N. J. Eq. 
452, 145 A 866 [aff 101 N. J. Eq. 797, 
138 A 922]; Butler v. Butler, 93 Misc. 
258, 157 NYS 188. But see Vander- 
beck v. Perry, 28 N. J. Eq. 367 (an 
intermediary and his wife through 
whom the title to lands was conveyed 
by a tenant by the curtesy to his wife 
by incorrect descriptions are neces- 
sary parties). 


17. Dorman vy. Brereton, 140 Ill. 
153, 29 NE 703; Parker v. Casey, (Tex. 
Civ. A.) 29 SW (2d) 426. 


[a] Rule applied.—(1) Where a 
deed conveyed one thirty-second of 
the mineral rights in certain land, and 
it was alleged that this was error and 
that the deed was intended to convey 
one-fourth of such rights, and there- 
after the grantor leased seven-eighths 
of thirty-one thirty-seconds of the 
mineral rights to a certain person and 
the grantee leased seven-eighths of 


one-fourth of the mineral rights to] 
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who have acted | party.?! 


interest in land 


affected ;+® and, 


intended benefi- 


another person, both lessees were nec- 
essary parties to an action to reform 
the deed. Parker v. Casey, (Tex. Civ. 
A.) 29 SW (2d) 426. (2) When the 
owner of a tier of lots numbered from 
north to south, by: mistake, suppos- 
ing the lots to be numbered from 
south to north, conveyed lot 7 in- 
stead of lot 2, and afterward con- 
veyed to another person lot 2 instead 
of lot 7 by a like mistake, the gran- 
tee in the second deed as well as the 
holder of a mortgage given on lot 7 
intended for lot 2, were necessary par- 
ties to a bill for reformation of the 
first deed. Dorman vy. Brereton, 140 
Til, 153, 29 NE 703. 


Aes Norris v. Hurd, Walk. (Mich.) 
10 
rh McLennon vy. Johnston, 60 Ill. 
9 
o . 

[a] Rule applied.—Where land 
was granted in a conveyance misde- 
scribing the property conveyed and 
later adjoining land was granted by 
the same grantor to another grantee, 
in an action to correct the first con- 
veyance so as to describe the land 
actually sold, the second grantee was 
not a necessary party where his deed 
described the property conveyed as 
being that adjoining and bounded by 
the property of the other grantee, and 
he knew at the time what land was 
in fact in the possession of such 
other grantee. Norris v. Hurd, Walk. 
(Mich.) 102. 


20. Stone v. Hale, 17 Ala. 557, 52 
AmD 185. 


21. Sanford v. Washburn, 2 Root 
(Conn.) 499; Pierce v. Faunce, 47 Me. 
507. See Weems v. Sheriff, Brazoria 


_County, 48 Tex. 481 (where a mort- 


gagor conveyed his interest in the 
mortgaged property, and subsequently 
the mortgage was foreclosed and the 
property sold by the sheriff, under a 
deed incorrectly describing the prop- 
erty conveyed as being all the inter- 
est of the mortgagor’s grantee in- 
stead of all the interest of the mort- 
gagor, in a suit to reform such incor- 
rect conveyance, the mortgagor’s 
grantee is a necessary party). 


22. Lott v. Dashiell, (Tex. Civ. A.) 
233 SW 1103 [mod on other grounds 
(Commn. A.) 243 SW 1072]. 


23. Colo.—Horner v. Bramwell, 23 
Colo. 238, 47 P 462. 

Me.—Davis v. Rogers, 33 Me. 222. 

Miss.—Gates v. Union Naval Stores 
Co., 92 Miss. 227, 45 “S 979. 


N. H.—Dagegett v. Ayer, 65 N. H. 
82,18 A 169. 


Tex.—Lott v. Dashiell, (Civ. A.) 
233 SW 1103 [mod on other grounds 
(Commn. A.) 243 SW 1072]. 


Parties to all deeds in chain of title. 
reform a deed not conveying the property that the 
parties had in mind, it is necessary to correct the 
title back to the source of the error?? and the par- 
ties to all deeds, in the chain of title are necessary 
parties to the proceeding,?* except that the grantor 
in the original deed containing the error need not 
be so made when such deed was purely voluntary.?# 
Thus the grantee in the original deed containing the 
error 1s a necessary party?® but there is authority 
that this is not necessary where it appears that such 
grantee has conveyed his entire interest to a pur- 
chaser?® or that neither the grant to him nor that 
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ciary of an express trust is a necessary party to an 
action to correct a mistake in naming the benefici- 
ary, by which another is named.?° 
an outstanding equity of redemption is a necessary 


The holder of 


In order to 


N. 
148, 


See Cramer v. Benton, 4 Lans. (N. 
Y.) 291, 60 Barb. 216 (prior parties 
in the chain of title. who were pur- 
chasers for value and have conveyed 
with warranty are necessary parties). 


[a] BRule applied.—Where one as- 
sumed to convey land to another by 
a deed describing property which he 
did not own and the latter went into 
possession of still other lands point- 
ed out by the pretended grantor as 
those intended to be conveyed but 
which were also not owned by such 
“srantor,’ and his “grantee” later 
made a deed of the lands of which he 
was in possession to a third person by 
the description in his deed from the 
first “grantor,” in a suit to correct 
the deeds, the original “grantor,” his 
“grantee,” and the subsequent “gran- 
tee’ were all necessary parties. Dag- 
gett v. Ayer, 65 N. H. 82, 18 A 169. 


24. Lott v. Dashiell, (Tex. Civ. A.) 
233 SW 1103 [mod on other grounds 
(Commn, A.) 243 SW 1072]. 


25. Cal.—Walters v. Mitchell, 6 
Cal. A. 410, 92 P 815. 


Colo.—Horner v. Bramwell, 23 Colo. 
238, 47 P 462. 


Ida.—Mangin v. Kellogg, 22 Ida. 137, 
124-P 651. 


Ill.—Dorman vy. Brereton, 140 Ill. 
153, 29 NE 703; Mead v. Altgeld, 136 
Tll. 298, 26 NE 388 [aff 33 Ill. A. 273]. 


La.—Reitzell v. Louisiana Cent. 
Lumber Co., 12 La. A. 464, 125 S 307. 


Me.—Pierce v. Faunce, 47 Me. 507. 


Miss.—Gates v. Union Naval Stores 
Co., 92 Miss. 227, 45 S 979. 


[a] Grant to one for consideration 
furnished by another.—Where a deed 
is made to a person in consequence 
of a consideration specified in the 
deed, furnished or to be furnished by 
some one else, both the grantee and 
the party furnishing the consideration 
are necessary parties to an action for 
reformation. Mangin v. Kellogg, 22 
Tda- i137, 124 P 651. 


[b] Misdescription of grantee.— 
‘Where the conveyance misdescribes 
the grantee, it is necessary to name 
as a party in a suit for reformation 
the person named as grantee, al- 
though there is not shown to be any 
such person, but the name written is 
shown to have been designed to de- 
scribe the grantee intended, who did 
join in a friendly suit for reforma- 
tion. Walters v. Mitchell, 6 Cal. A. 
410, 92 P 315. See to same effect 
Mead v. Altgeld, 136 Ill. 298, 26 NE 
388 [aff 33 Ill. A. 273]. 


26. Mills v. Lockwood, 42 Ill. 111; 
Moore v. Moore, 151 N. C. 555, 66 SE 
598; Lockwood v. White, 65 Vt. 466, 
26 A 639. 


B.—Ryan v. O’Donnell, 48 N. B. 
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by him contained covenants of warranty.?7 


Creditors of a bankrupt?* and those who took as 
vendees of the bankrupt but whose conveyances 
were set aside as fraudulent by the trustee in the 
bankruptey proceedings,?® are not necessary parties 
in an action for the reformation of deeds executed 
by the trustee in bankruptcy. 


Holders of legal title to the property in question 
should always be joined in an action for reforma- 
tion of the conveyance.®° 


Remaindermen. Contingent remaindermen not in 
being or not determinable at the time of suit are not 
necessary parties.to an action to reform the trust 
deed creating the remainder,*! although, subject to 
that exception, remaindermen are necessary par- 
ties.°? 


Partition deed. A deed under partition proceed- 
ings has been declared not subject to reformation 
unless all the parties to the partition suit are made 
parties in the action for reformation;** but there is 
authority to the effect that where one party to the 
partition has conveyed all his interest to another 
party therein, the former is not a necessary party 
in an action to reform the partition deed.°4 


Sheriff’s deed. In proceedings to reform sheriff’s 
deed, the sheriff is not a necessary party,®° but the 
execution debtor should always be joined;°* but the 
wife of the judgment debtor, who was herself a par- 
ty to the suit in which the judgment was rendered 
under which the land was sold, is not a necessary 
party where the land is not a homestead and the 


27. Indian River Mfg. Co. v. Woot- 
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in fee simple to the grantee, does not 


[§§ 158-161 


judgment is not attacked.$7 


[§ 159] 4. In Reforming Mortgage.** Pursuant 
to general rules above stated,*® in suits seeking the 
reformation of mortgages, the mortgagor*® and the 
mortgagee*! are necessary parties, as are the par- 
ties sought to be made liable on the instrument when 
reformed.t2 In an action to reform a mortgage 
which follows a misdescription of the property in an 
earlier deed, all the parties who would be necessary 
to a correction of the deed are necessary to a cor- 
rection of the mortgage.** 


After assignment of mortgage, the assignee is a 
necessary party** but there is authority to the effeet 
that the assignor is not*® and that if, on the com- 
ing in of the answer, notice is given and the future 
management of the suit is offered to him so that a 
judgment will be binding on him as respects the mis- 
take, it is sufficient.*® 

Mortgagee under a second mortgage is a necessary 
party to an action to correct a misdescription in the 
first mortgage and a conveyance under it.** 

[§ 160] 5. In Reforming Lease. Pursuant to 
general rules above stated,*® in reforming a lease 
which refers to a deed for purposes of description, 
the grantor in the deed has been held not to be a 
necessary party.*® 

Where a lease has been assigned and reformation 
of the assignment is sought, the lessor need not be 
joined as a party®°® but the assignor must be.® 

[§ 161] B. Who Are Proper Parties.°? All per- 
sons having an interest in the subject matter which 


en, 48 Fla. 271, 278, 37 S 731. 


28. Bagley v. Bagley, 206 Ala. 232, 
Ee) Soe 
29. Bagley v. Bagley, supra. 


30. Ala.—Copeland vy. Warren, 214 
Ala. 150, 107 S 94. 


Ark.—Oliver vy. Clifton, 59 Ark. 187, 
26 SW 817, 


Tll.—Moore v. Munn, 69 Ill. 591. 
Ind.—Overly v. Tipton, 68 Ind. 410. 


Minn.—Watson vy. Chicago, etc., R. 
Co., 46 Minn. 321, 48 NW 1129. 


Tex.—Parker v. Casey, (Civ. A.) 29 
SW (2d) 426, 427. 

“In a suit to reform a deed, the 
owner of the property at the time the 
suit is instituted is a necessary par- 
ty, as the decree would be ineffectual 
to accomplish the main purpose of 
the suit, unless same were binding on 
the then owner of the land.” Parker 
v. Casey, supra. 


fa] Grantees of trustee.—Where 
the president of a bank takes a con- 
veyance of land to himself in trust for 
his bank and the interest of the bank 
in the land is later sold and conveyed 
by a receiver of the bank to the com- 
plainant and certain other persons 
claim title under a ‘deed made by a 
subsequent president of the bank, in 
proceedings to correct mistakes in the 
deed to the president and compel a 
conveyance of the legal title to com- 
plainants, the grantees of the later 
president are not only proper, but nec- 
essary, parties. Moore vy. Munn, 69 
Ty. 595. 


31. Neuburger v. Foreman Bros. 
Banking Co., 289 Ill. A. 173; Kendall 
v. Crawford, 77 SW 364, 25 KyL 1224. 


[a] “Heirs.”’—Correction of a deed, 
conveying by mistake a life estate 
with remainder in fee to the life ten- 
ant’s heirs, so as to carry an estate 


require the joinder of the ‘heirs,’ as 
they are not determined until the life 
tenant’s death, and so such a require- 
ment as to parties would effectually 
operate to prevent altogether reforma- 
tion of this character. Kendall v. 
Crawford, 77 SW 364, 25 KyL 1224. 


32. Hamilton vy. Cargile, 127 Ga. 
762, 56 SE 1022. 

33. Wells v. Ellabee, 93 Miss. 268, 
46 S 497. 


34 Custard v. Flowers, (Tex. Civ. 
A.) 14 SW (2d) 109. 


35. Reddick v. Long, 124 Ala. 260, 
27 S 402; Roberts v. Chamberlain, 30 
Kan. 677, 2 P 838; Butler v. Clark, 66 
yer: 444, 21 NYS 415, 29 AbbNCas 


36. Roberts .v. Chamberlain, 30 
Kans 647,02 © 8385 Butler w. Clark, 
hye 444, 21 NYS 444, 29 AbbNCas 


37. Power v. Burd, 18 Mont. 22, 43 
P 1094. 

38. Deed generally see supra § 157. 

39. See supra § 155. 


40. Vance v. Roberts, 
12 SE 653; Sickmon v. Wood, 69 Ill. 
329; Cumberland Trust Co. v. Pad- 
gett, 70 N.. J. Ha. 349, 61 A 837; Al- 
falfa Lumber Co. v. Mudgett, (Tex. 
Civ. AS), £99 0S'We 337. 


[a] Description in deed dependent 
on mortgage.—In reforming a ‘descrip- 
tion in a sheriff's deed, which fol- 
lows an erroneous description in a 
prior mortgage on which the deed 
rests, the mortgagor is a necessary 
party. Alfalfa Lumber Co. v. Mud- 
gett), (Tex: (Civ, A) 199 SW "S37. 

41. Haley v., Bagley, 37 Mo. 363; 
Cumberland Trust Co. v. Padgett, 70 
N. J, Eq. 349, 61 A 837; Welch v. 
Johnson, 98 Or. 591, 183 P 776, 184 P 
280. But see Keister v. Myers, 115 
Ind. 312, 17 NE 161 (a mortgagee who 


86 Ga. 457, 


has transferred his entire interest in 
a note and mortgage is not a neces- 
sary party to an action to reform the 
mortgage). 

42. Jewell v. Simpson, 38 Kan. 368, 
17.P 468. 


43. Gates v. Union Naval Stores 
Co., 92 Miss. 227, 45. S -979> Ryan vy. 
O’Donnell, 48 N. B. 148. 


44. Ryshpan v. Goldberg, 8 Misc. 


442, 28 NYS 657; Langdon v. Keith, 
9s Wat 22:9'97. 
[a] Partial assignment of mort- 


gage.—Where part of the notes se- 
cured by a mortgage were assigned, 
and by mistake the mortgage was 
assigned in its entirety instead of 
partially, although chancery may cor- 
rect Such erroneous assignment, a bill 
to which the assignee is not made 
a party is not so framed as to form 
a basis for reformation. Langdon v. 
Keith, 9 Vt. 299. 


r Pe Andrews y. Gillespie, 47 N. Y. 

87. ‘ 
46. Andrews v. Gillespie, supra. 
47. Horner, v. Bramwell, 23 Colo. 


238, 47 P 462. 


[a] Beneficiary in mortgage deed 
of trust.—Where a deed of trust is 
given, the purpose being only that it 
serve as a mortgage to secure the ben- 
eficiary of the trust, such beneficiary 
is a necessary party to an action to 
reform a senior mortgage and deed in 
conformity thereto. Horner v. Bram- 
well, 23 Colo. 238, 47 P 462. 


48. See supra § 155. 


49. Texas i PacwiCoalscetcs.. Co.meve 
Crabb, (Tex. Commn. A.) 249 SW 835 
[rev (Civ. A.) 238 SW 279]. 

50. Buck Auto. Carriage, ete., Cc. 
v. Tietge, 174 Iowa 103, 156 NW 313. 

51. Boyle v. Peabody Heights Co., 
46 Md. 623. 


52. Proper parties generally see 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 161] 


will be affected by a decree reforming an instrument 
are proper parties to the reformation proceedings,** 
and they are the only proper parties.°* The rule 
is not limited to those who are interested in the cause 
of action®® but extends to all who would be affected 
by granting or withholding the relief sought.°° The 
interests recognized under the rule are various and 
include those of a trustee in bankruptcy who has 
conveyed property of the bankrupt’s estate in pro- 
ceedings to reform such conveyance®’ or to reform 
contracts of the bankrupt,°® the lessor, in an action 
to reform an assignment of the lease,°® a named 
principal on whose behalf the instrument sought to 
be reformed has been accepted by an agent,®° the 
executor, in a suit to reform a conveyance by the 
testator,°1 the owner of the property in question®? 
and his grantor,®°? one claiming as the assured un- 
der a policy naming another as such, allegedly by 
mistake,°+ the mortgagors in a mortgage sought to 
be reformed,*®*> the second mortgagee, in a proceed- 
ing to reform the senior mortgage,®® or, in similar 
proceedings, the trustee in a mortgage deed of trust 
inferior to the mortgage whose reformation is in 
question,®* the wife of a grantee, having an inchoate 
right of dower,®® the lessee, in proceedings to reform 
a lease which had been assigned after its execution 
and before suit,®® a covendee or surety on the pur- 
chase money,’° the representatives of a deceased 
partner who, before his death, bought out his part- 
ner’s interest in the concern, in an action to reform 
a deed by the partnership,’+ a company licensed to 
exercise rights granted in letters patent by a license 
subsequent to that of the complainant, in proceed- 
ings to reform complainant’s license to convey ex- 
elusive rights to the use of the patent,7? persons 
claiming lands covered by the description of a deed 
which is sought to be reformed,‘® the assignor of 
land which at the time of assignment is represented 
to be that covered by an outstanding agreement to 
convey, in pee es by his assignee to reform the 


anys §§ 298-362; Parties §§ 108-119, | SE 497. 
141-166 54, 


53. aie ean loy, v. Bagley, 206] Minn. 422; Fore v. 
Ala. 232, 89 S 739. 9 SE 497. 
Cal.—Holmes v. Anderson, 90 Cal. 55. 


A. 276, 265 P 1010 
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‘to the original deed are not apprised.7* 


Newman v. Home Ins. Co., 20 
Foster, 86 Va. 104,|95 S 894 


Holmes v. Anderson, 
A. 276, 265 P 1010. 
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said agreement,”! and the devisees of a grantor who 
has warranted vitle to the property deser ibed in the 
instrument whuse reformation is sought.7° One who 
confederates with the grantor, after the latter is 
apprised of a mistake in his deed, in carrying out 
a scheme of conveyances between themselves to de- 
feat the grantee is properly made a party to an ac- 
tion for reformation of the grant;*® and so is one 
who, learning of a mistake in a deed, secures a con- 
veyance from the grantee therein, with the purpose 
of profiting by the mistake, of which the parties 
In a suit 
to reform a bond, the principal obligor and the sure- 
ties on the bond are properly joined as parties de- 
fendant.7® On the other hand, those who may not 
properly be joined as parties include scriveners,‘® 
sheriffs, in actions to reform sheriffs’ deeds,°° re- 
corders, in actions to reform conveyances recorded 
by them in the form in which they are executed,*+ 
parties in possession of land other than purchasers 
with notice under the grantor whose deed is assailed 
or voluntary purehasers under him,*? counties, in 
proceedings to reform the official bonds of county 
officials,®? grantees under subsequent deeds from the 
grantor in the instrument sought to be reformed 
whose rights will not be affected by such reforma- 
tion,5* the heirs of the grantor whose deed is sought 
to be reformed after they have conveyed away all 
their interest in the land,®® and the heirs of a gran- 
tor who has left no debts, in an action to reform a 
conveyance of lands executed by his widow prior to 
the allotment of dower.®® In an action to reform 
a mortgage an insurance company, which has in- 
sured the interests of the mortgagor and the mort- 
gagee therein as they may be at the time of any loss, 
is not a proper party.®? 

Parties plaintiff. Intended donees omitted by 
mistake from a deed of gift are properly joined as 
plaintiffs with the donor, in an action to reform the 
deed;*® similarly the original grantee and the par- 


340, 6 S 72. 
71. Pollock v. Pope, 209 Ala. 195, 
wae Holes v. Anderson, 90 Cal. A. 
276, 265 P 1010. 
73. Raulerson v. Peeples, 79 Fla. 


90 Cal. 


Colo.—Horner v. Bramwell, 23 Colo. 56. Holmes v. Anderson, supra. 367, 84 S 3870. 
238, 47 P 462. 57. Bagley v. Bagley, 206 Ala. 232, 74. Hareid v. Graff, 51 S: D. 110, 
Conn.—Montville v. Haughton, 7] 89 S 739. 212 NW 502. 
Conn, 543. 58. Merritt v. Coffin, 152 Ala. 474, 75. Pollock v. Pope, 209 Ala. 195, 
2 AS RTA Sree v. Peeples, 79 Fla.| 44 S 622. i 95 S 894 [cit Cyc]. 
, . 59. Buek Auto Carriage, etc., Co. Ge “ 
eee aiiiont ss Caneont | @Tictee 172 Towartes, 156 WW 313,470, ee a en ane 


69 SE 724. 

Iowa.—Buck Auto Carriage, etc., Co. 
v. Tietge, 174 Iowa 1038, 156 NW 313. 

Kan.—Stewart Est. v. Falkenberg, 
$2 Kan. 576, 109 P 170. 

Mich.—Damm vy. Moon, 48 Mich. 510, 
12 NW 679. 

Minn.—Newman v. Home Ins, Co., 
20 Minn. 422. 

Mo.—Scott v. 
695, 83 SW 550. 


N. J.—Dod v. Paul, 42 N. J. Eq. 154, 
7 A 670. 


N. Y.—Hackett v. View, 
Div. 351, 95 NYS 675. 


N. C.—Sugg v. Greenville, 169 N. C. 
606, 86 SE 695. 


N. D.—Taylor State Bank v. Baum- 
gartner, 27 N. D. 606, 147 NW 3885. 


S. D.—Hareid v. Graff, 51 S. D. 110, 
212 NW 502. 


Va.—Fore v. Foster, 86 Va. 104, 9 


Gordon, 109 Mo. A. 


109 App. 


60. 
543. 

61. Kenney v. Parks, 6 Cal. Unrep. 
Caswidae 5 ase a2 oie 


Montville v. Haughton, 7 Conn. 


62. Copeland v. Warren, 214 Ala. 
150, 107 S 94. 
63. Copeland v. Warren, supra, 


Sugg v. Greenville, 169 N. C. 606, 86 
SE 695. 

64 Hamilton v. Fidelity, etc., Co., 
171 NYS 580. 


65. John 
Falkenberg, 82 Kan. 576, 109 P 170. 


66. Scott v. Gordon, 109 Mo. A. 
695, 88 SW 550. 

67. Horner v. Bramwell, 23 Colo. 
aes 47 P 462. 


68. Damm vy. Moon, 48 Mich. 510, 
12 NW 679. 


69. 
351, 95 NYS 675. 


70. Kinney v. Ensminger, 87 Ala. 


TT. Stewart’s HEst., Inc., v. 


Hackett v. View, 109 App. Div. 


77. Bush v. Hicks, 60 N. Y. 298 [aff 
2 Thomps. & C. 356]. 


78 Taylor State Bank v. Baum- 
gartner, 27 N. D. 606, 147 NW 385. 


79. Kenney v. Parks, 6 Cal. Unrep. 
Caseel11, 54 aes 251% 


80. Roberts v. 
Kan. 677, 2 P 838. 
81. King v. Bales, 44 Ind. 219. 

82. Lyon v. Page, 21 Mo. 104. 
83. Stewart v. Carter, 4 Nebr. 564. 


84. Hendrickson v. Wallace, 31 N. 
J. Eq. 604. 

85. Hargis v. Lawrence, 135 Ark. 
321, 204 SW 755. 


86. Lytle v. Sandefur, 93 Ala. 396, 
9 S 260. 


87. Newman v. Home Ins. Co., 20 
Minn. 422. 


88. Kelley v. Hamilton, 
505, 69 SE 724. 
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ties to whom he conveyed are proper parties plain- 
tiff in a suit to correct a deed,*® as are the original 
vendee and those to whom he conveys with warranty 
in a proceeding to reform a bill of sale.°° 
to reform a written contract to make it conform to 


the agreement whereby one party 


der to defendant his claim against a certain estate, 
and in consideration thereof the defendant was to 
procure the release of a mortgage given by the first 


party’s sister, the first party and 


properly joined as complainants.®? 
son purchases a number of lots in trust for others, 
and later divides them up with the beneficiaries and 
grants them parts of the land, but the descriptions 
in the various deeds are incorrect, all the benefici- 
arles may join as parties plaintiff and secure the 
reformation of the deeds in one suit.°? 


89. Sweatman vy. 162 


295, 133 SE 257. 


90. Eambrough v. De Vane, 138 Ga. 
47, 74 SE 762. 


91. Burgin v. Sugg, 205 Ala. 664, 
89 S 31. 


Dailey, Ga. 


92. Dod vy. Paul, 42 N. J. Eq. 154, 
it FOE 

93. See Parties §§ 369-412. 

94 See supra §§ 156-160. 

95. Ala.—Copeland v. Keller, 129 S 
571; O’Rear v. O’Rear, 219 Ala. 419, 
122 S 645; Stone v. Hale, 17 Ala. 557, 
52 AmD 185. 


Cal.—Wilson v. Shea, 194 Cal. 653, 
229 P 945. 


Fla.—Liverpool, etc., Ins. Co. y. 
Rockledge, 97 Fla. 644, 121 S 807. 


Ga.—Hamilton y. Cargile, 127 Ga. 
762, 56 SE 1022. 


Ind.—Ransburg v. U. S. Fidelity, 
etc., Co., 71 Ind. A. 304, 124 NE 765. 


Iowa.—State v. Kronstadt, 204 Iowa 
1151, 216 NW 707. 


_.. Kan.—Roberts v. 
Kan. 677, 2 P 838. 


Md.—Boyle v. Peabody Heights Co., 
46 Md. 623. 


N. H.—Busby v. Littlefield, 31 N. 
FS. 


N. J.—Cumberland Trust Co. v. 
Padgett, 70 N. J. Eq. 349, 61 A 837. 


N. Y.—Steinbach v. Prudential Ins. 
Corl ZN. YY. 2715.65" N Ei 281: 


Oh.—Sykora v. Forest City Mut. 
Ins. Co., 7 Oh. Dec. (Reprint) 372, 2 
CincLBul 2238. 


Tex.—Parker v. Casey, (Civ. A.) 29 
SW (2d) 426. 


Compare Mangin v. Kellogg, 22 Ida. 
137, 124 P 651 (in a suit asking can- 
cellation, but showing a cause of ac- 
tion for reformation of a deed in 
which a necessary party was omitted, 
the case was sent back with orders to 
the lower court to have the missing 
necessary party brought in and then 
to proceed to reform the deed). 


[a] Failure to object for defect of 
parties until after close of evidence 
does not alter the rule requiring the 
dismissal of the action unless such 
parties can be brought in within a 
reasonable time after the objection is 
raised and the motion for dismissal 
made, such joinder of necessary par- 
ties being not so much for the bene-, 
fit of the movant as for that of the 
court. Steinbach v. Prudential L. Ins. 
Co., 172 N. Y. 471, 65 NE 281. 


[b] Leave to amend a petition so 
as to set up facts which, if found, 
could be remedied only by action 
which would amount to a reformation 
of the instrument sued on, is prop- 
erly refused. Hamilton v. Cargile, 127 


Chamberlain, 30 


In a suit 


was to surren- 


his sister were 
Where a per- 


reformation, to 


formed.?§ 


Ga. 762, 56 SE 1022. 


96. Ark.—Oliver v. Clifton, 59 Ark. 
187, 26 SW 817. 


Cal.—Walters v. Mitchell, 6 Cal. A. 
410 92a roy. 


Conn.—Haussman v. Burnham, 59 
Conn. 117, 22 A 1065, 21 AmSR (74; 
Sanford v. Washburn, 2 Root 499. 


Fla.—Indian River Mfg. Co. v. 
Wooten, 48 Fla. 271, 278, 37 S 781. 


Ga.—Georgia Trust Co. v. Scottish 
Union, étc., Ins. Co., 119 Ga. 672, 46 
SE 855. 


Ill.—Dorman y. Brereton, 140 Ill. 
153, 29 NE 703; Hellman v. Schneider, 
75 Ill. 422; McLennan vy. Johnston, 60 
Ill. 306; Vial v. Norwich Union F. Ins. 
SOC wilco dlls An 184 atl 25% SEL. B55), 
100 NE 929, 44 LRANS 317, AnnCas 
1914A 1141]. 


In'd.— Keister v. Myers, 115 Ind. 312, 
17 NE 161; Overly v. Tipton, 68 Ind. 
410; Durham v. Bischof, 47 Ind. 211. 


Kan.—Jewell v. Simpson, 88 Kan. 
368, 17 P'463. 


Ky.—Fox v. Faulkner, 222 Ky. 584, 
1 SW (2d) 1079. 


La.—Roussel v. Railways Realty 
Co., 182 La. 379, 61 S 409, 833; Bonvil- 
te v. Bodenheimer, 117 La. 793, 42 S 

3. 


Me.—Cole v. Fickett, 95 Me. 265, 49 
A 1066; Pierce v. Faunce, 47 Me. 507. 


Minn.—Watson v. Chicago, ete., R. 
Co., 46 Minn. 321, 48 NW 1129. 


Miss.—Wells v. Ellarbee, 93 Miss. 
268, 46 S 497; Gates v. Union Naval 
Stores Co., 92 Miss. 227, 45 S 979. 


N. H.—Dagegett v. Ayer, 65 N. H. 82, 
18 A 169. 


N. J.—McBride v. Garland, 89 N. J. 
Eq. 314, 104 A 435. 


N. Y.—-Cramer v. Benton, 4 Lans. 
291, 60 Barb. 216; Ryshpan v. Gold- 
berg, 8 Misc. 442, 28 NYS 657; Hamil- 
ton v. Fidelity. etc.; Co. 171) NYS 
580; Smith v. Howard, Sheld. 14, 20 
HowPr 151. 


S. C.—Dennis v. Dennis, 25 S. C. 
Eq. 307. 

S. D.—Riggs Land Co. v. Motley, 24 
S. D. 499, 124 NW 438. 

Tex.—Parker v. Casey, (Civ. A.) 29 
SW (2d) 426; Brownsville v. Tumlin- 
son, (G@iv. A.) 179) SW 1107. 


Utah.—Center Creek Water, etc., Co. 
v. Lindsay, 21 Utah 192, 60 P 559. 


N. S.—McFatri¢ge v. Griffin, 27 N. 
S.0 427° 


Ont.—Ihde v. Starr, 19 Ont. L. 471, 
14 OntWR 710. 


“Before a court of equity assumes 
to reform a contract for mutual mis- 
take, all the parties to it, who have 
any interests that may be affected by 


[§ 162] C. Effect of Nonjoinder of Necessary 
Parties. Under general rules®* failure to join nec- 
essary parties®* in an action for reformation, when 
properly brought to the attention of the court, ne- 
cessitates the dismissal of the proceedings for ref- 
ormation®® and no valid decree for reforming an in- 
strument can be made or entered®® unless they effec- 
tively estop themselves from urging their rights, 1n 
the course of the proceedings wherein they should 
have been joined, and prior to the decree.?* 
there has been such a defect, parties whose rights 
would be affected by the decree, if valid, are permit- 
ted in any later proceeding involving the attempted 


Where 


attack it collaterally and set up 


their rights unaffected by the instrument as re- 


Statutes permitting less than whole number of 


the reformation of-it, and all per- 
sons who have acquired rights or as- 
sumed obligations under it, must be 
in court as parties.” Vial v. Norwich 
Union’. Ins. *Soc., 172-WiA. 134-139 
{aff 257 Ill. 355, 100 NE 929, 44 LRA 
NS 317, AnnCasi1914A 1141]. 


[a] Court will take notice of the 
fact that the parties necessary to ref- 
ormation are not before it. Pierce v. 
Faunce, 47 Me. 507. 


[b] Rule not affected by proof.— 
The fact that the proof presented in 
a proceeding at which necessary par- 
ties are lacking demonstrates con- 
vincingly the existence of a mistake 
and of a cause of action for correction 
does not excuse their absence or en- 
able a court to enter a decree for ref- 
ormation if they are not joined. Dor- 
man v. Brereton, 140 Ill. 153, 29 NE 
703. 

97. Welch v. Johnson, 93 Or. 591, 
183 P 776, 184 P 280. 


[a] Estoppel by testimony.— 
Where necessary parties are not 
joined as parties to the action for 
reformation but appear in court as 
witnesses and testify to the existence 
of mistake and to the correctness of 
the contentions of the party seeking 
reformation, their statements estop 
them from later contesting the valid- 
ity of a decree of reformation and 
permit of its entry in spite of their 
nonjoinder. Welch v. Johnson, 93 
Or. /591, 183 P7776, 184-P7 280. 


98. Walters v. Mitchell, 6 Cal. A. 
410, 92 P 315; Smith v. Hunter, 241 
Ill. 514, 89 NE 686, 132 AmSR 221; 
Mead vy. Altgeld, 136 Ill. 298, 26 NE 
3888 [aff 33 Ill. A. 273]; Fox v. Faulk- 
ner, 222 Ky. 584, 1 SW (2d) 1079. 


[a] Rule applied.—Where a decree 
was made, in a proceeding to reform 
a deed to one as life tenant with re- 
mainder over to the life tenant’s chil- 
dren, ordering reformation so that the 
deed should carry a fee, but the gran- 
tor was not made a party to the pro- 
ceeding, a child of the grantee life 
tenant, in a later action involving the 
property, was entitled to set up the 
defect of parties to defeat the decree 
of reformation in the earlier proceed- 
ing. Fox v. Faulkner, 222 Ky. 584, 1 
SW (2d) 1079. 


[b] One contracting to purchase 
land, the record title of which is af- 
fected by a previous decree of refor- 
mation in an action in which necessary 
parties were omitted, cannot be com- 
pelled specifically to reform, but may 
defend by showing the defect of par- 
ties in the former proceedings. Wal- 
ters v. Mitchell, 6 Cal. A. 410, 92 A 
315; Smith v. Hunter, 241 Ill. 514, 
89 NE 686, 132 AmSR 231; Mead v. 
Altgeld, 136 Ill. 298, 26 NE 388 [af€ 
Tepes wae: 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ae a oe 


8§ 162-165] 


persons affected by an action to represent those hav- 
ing a common interest with them, under certain con- 
ditions,®® apply to actions to reform instruments? 
and in such eases, failure to join persons thus rep- 
resented who otherwise would be necessary parties, 
does not defeat the right to reformation.” 


[§ 163] D. Effect of Joinder or Nonjoinder of 
Proper Parties. Under general rules,? where those 
who are proper parties* are joined as parties to the 
action or suit, “objection to relief, based on their 
presence as parties, by the party resisting reforma- 
tion, is without merit,® even though such parties may 
not be strictly necessary parties to the determina- 
tion.® A failure to jom those who may be proper 
but are not necessary parties does not operate to de- 
feat an action or suit to reform.’ 


[§ 164] E. Effect of Misjoinder of Parties. Par- 
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ties having no common interest for reformation, but 
asserting several and distinct rights under separate 
instruments cannot properly unite and seek redress 
in a joint suit® but an improper joinder is not of it- 
self destructive of the court’s power validly to decree 
reformation?® and, if not properly called to the at- 
tention of the trial court at the appropriate time, an 
order for correcting an instrument cannot be at- 
tacked as invalid!! nor taken advantage of subse- 
quently by the adverse party in the proceedings as 
a matter of right.12 Similarly the misjoinder of par- 
ties defendant in an action for reformation does not 
of itself invalidate the proceedings?® but any decree 
entered in the cause is a nullity as to the misjoined 
party or parties* inoperative to affect his or their 
rights.t> 


XIV. PROCESS AND APPEARANCE 
[By AuBert 8. ABEL] 


[§ 165] The general rules governing the service 
of process and the appearance of parties in equity 
proceedings,?® apply in the reformation of instru- 
ments.1’ Thus failure to serve notice in the pre- 
scribed manner on a necessary party to the proceed- 
ings, who does not appear, prevents the court from 
acquiring jurisdiction.1* The requisite notice is the 
same as in other equitable actions'® and if the prop- 
er requirements as to notice have been complied with, 
the notice is sufficient.2° But, although valid notice 
isnot given, if the necessary parties not served ap- 
pear as parties to the action or suit, the court may 


oP See Parties § 79. 


1. Van Brunt v. Ferguson, 163 Wis. 
540, 158 NW 295. oe OOS 


695, 838 SW. 550. 


N. J.—Dod v. Paul, 42 N. J. Hq. 154, 


proceed to determine the matter of reformation.?? 
Where reformation is sought as an auxiliary proceed- 
ing to a pending action at law for enforcement, such 
service of notice may properly be had as is appro- 
priate to auxiliary proceedings generally;?° but, 
when the necessary parties have been properly served 
with notice in a foreclosure suit, and take the bill as 
confessed, a subsequent stipulation for reformation 
of the mortgage between attorneys of the contesting 
parties does not affect the rights of those not contest- 
ing the foreclosure.?* 


order them brought into the cause. 
Buck Auto Carriage, etc., Co. v. Tietge, 
174 Iowa 1038, 156 NW 3138; Moore v. 


[a] Rule applied.—In a suit by the 
donor of a charitable trust to reform 
his deed on the ground of mutual mis- 
take, the joining as parties defend- 
ant of the present trustees of a ma- 
sonie consistory was a sufficient rep- 
resentation of the consistory within 
St. (1915) § 2604, providing that when 
the question is one of common inter- 
est and when the parties are very nu- 
merous an'’d it may be impracticable 
to bring them before the court, one 
or more may sue or defend for the 
benefit of the whole. Van Brunt vy. 
Ferguson, 163 Wis. 540,158 NW 295. 


2. Van Brunt v. Ferguson, supra. 
3. Joinder of: 


ees see Parties §§ 141-166, 
183. 


ae see Parties §§ 108-119, 128- 
137. 


4 See supra § 161. 

5. Ala.—Pollock v. Pope, 209 Ala. 
195, 95 S 894; Merritt v. Coffin, 152 
Ala. 474, 44 S 622; Kinney v. Ensmin- 
ger, 87 Ala. 340, 6 S 72; Hudspeth v. 
Thomason, 46 Ala. 470. 


Cal.—Holmes v. Anderson, 90 Cal. 
A 216, a6 Bel O10; 


Colo.—Horner v. Bramwell, 23 Colo. 
238, 47 P 467. 


Fla.—Raulerson v. Peeples, 79 Fla. 
367, 84 S 370. 


Mich.— Damm v. Moon, 
510, 12 NW 679. 


- Mo.—Scott v. Gordon, 109 Mo. A. 


48 Mich. 


| 


6. Pollock v. Pope, 209 Ala. 195, 95 
S 894; Merritt v. Coffin, 152 Ala. 474, 
44 S$ 622; Horner v. Bramwell, 23 
Colo. 238, "47 P 467; Damm v. Moon, 
48 Mich. 510, 12 NW 679; Scott v. 
Gordon, 109 Mo. A. 695, 883 SW 550. 


7. Ga.—Rosser v. Georgia Pac. R. 
Co., 102 Ga. 164, 29 SH 171. 

Ind.—Wieneke v. Deputy, 31 Ind. A. 
621, 68 NE 921. 


Iowa.—Buck Auto ‘Carriage, etc., 


as v. Tietge, 174 Iowa 103, 156 NW 
Me.—Adams v. Stevens, 49 Me. 362. 
N. Y.—Andrews v. Gillespie, 47 N. 
Y. 487. 


= 


C.—Moore v. Moore, 
555, 66 SH 598. 


“Tf the necessary parties were be- 
fore the court, the verdict finding in 
favor of such reformation will stand.” 
Rosser v. Georgia Pac. R. Co., 102 Ga. 
164, 169, 29 SH 171. 


[a] Prejudice as test.—Where a 
proper party to a reformation pro- 
ceeding is not joined, because he is 
a nonresident, but such nonjoinder 
does not prejudice his own rights or 
those of others interested in the de- 
termination of the action, his absence 
does not defeat the action. Adams 
vy. Stevens, 49 Me. 362. 


[b] Power of court to compel join- 
der.—In an action where proper but 
not necessary parties are missing, the 
court may, if it desires their presence, 


LoL N.C. 


Moore, 151 N. C. 555, 66 SE 598. 


8. Effect of misjoinder of parties 
generally see Parties §§ 413-450. 


9. Hendrickson v. Wallace, 31 N. 
J. Eq. 604. 


10. Hendrickson vy. Wallace, 
11. Hendrickson v. Wallace, supra. 
12. Hendrickson v. Wallace, supra. 


13. Newman v. Home Ins. Co., 20 
Minn. 422. 


Supra. 


14. Newman v. Home Ins. Co., su- 
pra. 

15. Newman v. Home Ins. Co., su- 
pra. 

16. See Equity §§ 357-373 

17. See cases infra notes 18-23. 

18. Brodie v. Skelton, 11 Ark. 120; 


Walters v. Mitchell, 6 Cal, A. 410, 92 
P3153; Smith v. Hunter, 2417 di. 514, 
89 NE 686, 132 AmSR 231; Eustis 
Mfg. Co. v. Saco Brick Co., 198 Mass 
212, 84 NE 449. 

19. Brodie v. Skelton. 11 Ark. 120; 
Smith v. Hunter, 241 Ill. 514, 89 NH 
686, 182 AmSR 231. - 

20. Ransburg v. U. S. Fidelity, 
ete., Co., 71 Ind. A. 304, 124 NE 765; 
Lyon v. Page, 21 Mo. 104. 

21. Franklin Ins. Co. v. McCrea, 4 
Greene (Iowa) 229. 


22. Abraham v. North German F. 
Ins. Co., 37 Fed. 731, 3 LRA 188. 
23. Morgan v. Meuth, 60 Mich. 238, 


27 NW 509. 
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XV. PLEADING?*+* 


[By Manuet PRENNER] 


[§ 166] A. Pleading Right to Reformation—l. 
Cause of Action Generally. The general rules regu- 
lating the pleading of a case in equity?® govern the 
pleading of a cause in reformation of an instru- 
ment.°° The power to reform instruments, it is said, 
is exercised by courts of equity with great caution,?* 
and never unless a proper case is made by the plead- 
ings.*8 The material facts constituting the cause of 
action should be set forth in clear,?® concise,*® and 
distinct*? language, and great particularity of aver- 
ment is required ;°* thus, great particularity of aver- 
ment is required to authorize the reformation of a 
mortgage,** or other written contract,** or of a de- 
seription of land in an instrument,*® or of a deed 
for mistake.°° And at all times the allegation should 


be specific, and not general.*7 The propriety of 
seeking in a pleading both the reformation of 
an instrument and the enforcement of it as re- 
formed, as by seeking a reformation and the recov- 
ery of a money judgment, or the correction of a 
mortgage and the foreclosure thereof, is treated else- 
where in this work.*® Where a petition seeks to 
reform an instrument between the parties and also to 
enforce it, the allegations must be sufficient for both 
purposes.*? 

[§ 167] 2. Material Allegations—a. In General. 
In order to make out a good cause of action, the 
pleading seeking reformation of an instrument 
should allege or show every element necessary to en- 
title complainant to equitable relief,*® including the 


24. 


Generally see Fee § 374 et 
seq; Das 


Pleading 49 C. 
25. See Equity § oe et seq. 


26. See cases infra this section; 
and §§ 167-186. 


27. See supra § 3. 


28. Stricker v. Tinkham, 35 Ga. 176, 
89 AmD 280. 


29. Ala.—Pearson v. 
Ala. 427, 39 S 474. 


Ga.—Hill v. Matthews, 164 Ga. 880, 
139 SE 822. 


Ky.—Lindenberger v. Rowland, 158 
Ky. 760, 166 SW 242. 


Oh.—Langmede y. Weaver, 65 Oh. 
St. 17, 60 NE 992. 


Eng.—Hawkins v. Jackson, 2 Hall 
§ T. 301, 47 Reprint 1677, 2 Macn. & 
G. 372, 48 EngCh 287, 42 Reprint 144. 


See Gunn v. Hudson’s Bay Co., 25 
Man. 663 (apparently so holding). 


[a] There is no ambiguity or un- 
certainty which could mislead or prej- 
udice defendant where a complaint to 
reform a deed, so as to convey a fee, 
instead of a life estate, alleges in one 
place that both parties were misled 
by the reading of the deed by the at- 
torney, while in another place it 
charges that the grantor and attor- 
ney, Knowing that the grantee believ- 
ed the deed to convey a fee, did not 
disclose the fact. Kenney v. Parks, 
6 Cal; Unrep.'Cas. 111, 54 P 251. 


30. See cases supra note 29. 


31. Hill v. Matthews, 164 Ga. 
139 SE 822. 


32. Cudd v. Wood, 205 Ala. 682, 89 
S 52; Burgin v. Sugg, 204 Ala. 270, 
85 S 538. And see cases infra notes 
33, , 

“A case sounding in uncertain al- 
legations . . is not sufficient.” 
Willard v. Davis, 122 Hed. 363, 367. 


[a] Where there is uncertainty in 
description and amount of property 
claimed in a complaint, the reforma- 
tion of a deed cannot be undertaken. 
Center Creek Water, etc., Co. v. Lind- 
say, 21 Utah 192, 60 P 559. 


33. Snider v. Freeman, 
295, 1077S 815. 


34. Lewis v. Belk, 219 Ala. 343, 122 
S 4138; Snider v. Freeman, 214 Ala. 
295, 107 S 815: Camper v. Rice, 201 
Ala. 579, 78 S 923; Dexter v. Ohlander, 
95 Ala. 467, 10 S 527. 


Dancer, 144 


880, 


214 Ala. 


35. See infra § 169. 
86. See infra § 175. 
387. Kent v. Snyder, 30 Cal. 666; 


Gould v. Glass, 120 Ga. 50, 47 SE 505; 
Baldwin v. Kerlin, 46 Ind. 426. 


Description of instrument see infra 
§§ 168-171. 

S38. See, Actions §§ 197, 247. 

39. Delaware Ins. Co. v. Pennsyl- 
vania F.. Ins. Co., 126 Ga. 380, 55 SE 
330; Schreiner v. Ranweiler, 169 
Minn. 92, 210 NW 628. See Browns- 
ville v. Tumlinson, (Tex. Civ. A.) 179 
SW 1107, 1110 (‘If it was desired to 
reform the instrument for mutual 
mistake, and in the same suit recover 
thereon, the petition should have con- 
tained appropriate allegations’’). 

40. U. S.— Wichita Petroleum Co. 
v. Winant, 295 Fed. 67. 


Ala.—Peacock v. Bethea, 151 Ala. 
141, 438 S 864; Kilgore v. Redmill, 121 
Ala. 485, 25 $ 766. 


Ariz.mDessart v. Bonynge, 10 Ariz. 
Bly wes) HEAR 


Cal.—Auerbach vy. Healy, 
CK, alah es Shilewe 


Conn.—McCusker vy. Spier, 72° Conn. 
628, 45 A 1011. 


Fla.—Interstate Lumber Co. v. Fife, 
LOWMMae L835, 69 (Si WL 5. 


Ga.—National Ben Franklin F. Ins. 
ve v. McGann, 170 Ga. 573, 153 SE 
62. 


Ill.— Vial v. Norwich Union F. Ins. 
SOGhMI( Za Liar At wl o4  [athe25%) Dllaesbos 
100 NE 929, 44 LRANS 317, AnnCas 
1914A 1141]. 


Ind.—Johnson v, Sherwood, 34 Ind. 
A. 490, 73 NE 180; Webb v. Ham- 
qond,, 32 Ind? A. 13, 68 NE 916; 
Smelser v. Pugh, 29 Ind. A, 614, 64 
NE 943. 


Iowa.—Shaffer v. Glaser, 198 Iowa 
291, LO7INW 998. 


Ky.—Lindenberger v. Rowland, 158 
Ky. 760, 166 SW 242. 

Md.—Boyd v. Maryland State Fair, 
150 Md. 3338, 1384 A 124. 


Minn.—Schreiner v. Ranweiler, 
Minn. 92, 210 NW 628. 


Miss.—Herod v. Robinson, 149 Miss. 
354, 115 S 40. 


Mo.—Meek v. Hurst, 223 Mo. 688, 
122 SW 1022, 135 AmSR 531. 


Nev.—Dodge v. Williams Est. Co., 
287 P 282. 


N. J.—Schweitzer v. National 
House, etc., Assoc., 938 N. J. Eq. 644, 
117 A 701. 


N. Y.—Barnard v. Gantz, 140 N. Y. 
249, 35 NE 430; Avery v. Equitable 
L: Assur. Soc., 52 Hun 392, 5 NYS 278 
[rev on other grounds 117 N. Y. 451, 
23 NE 3]; Unger v. Weisner, 129 Misc. 
363, 221 NYS 489, 491 [quot Cyc]. 


N. C.—Webb v. Borden, 145 N. C. 


174 Cal. 


169 


188, 58 SE 1083. 


Okl.—Acme Brick Co. v. U. S. Zine 
Cot, 13% (ORM 212), 243: 2" 10837 Teas 
[quot Cyc]; Thraves vy. Greenlees, 42 
Okl. 764, 142 P 1021. 


Or.—Meier v. Kelly, 20 Or. 86, 25 P 
73. 

Pa. 
per. 46 

Philippine.—Philippine Islands 
Bank v. Loguna Cocoanut Oil Co., 48 
Philippine 5. 

Tex.—Cammack vy. 
A.) 74 SW 354. 


Utah.—Marks v. Taylor, 23 Utah 
152, 63 P 897, 23 Utah 470, 65 P 203. 


Va.—Gannaway v. Federal Land 
Bank, 148 Va. 176, 138 SE 564. ; 


W. Va.—Harper v. Combs, 61 W. 
Va. 561, 56 SE 902. 


Wis.—Grossbach y. Brown, 72 Wis. 
458, 40 NW 494. 

[a] If a complaint alleges facts 
which constitute a good cause of ac- 
tion at law, as breach of covenant of 
seizin and quiet possession, but states 
no case for equitable relief by refor- 
mation, it will be dismissed. Walker 
v. Leland, 4 NYSt 395. 


{b] An assignee should aver facts 
showing that he stands in the shoes 
of the original party as to the equita- 
ble right to reformation asserted by 


Prather, (Civ. 


him. eces v. Keller, (Ala.) 129 
Se iaral 
{e] Trustee in a trust deed cannot 


maintain an action to reform so as to 
include other lands, without showing 
that the debt secured has not been 
paid. Dessart v. Bonynge, 10 Ariz. 
37, 85 P 7238. 

{d] Employment of engineer to 
survey.—(1) It is not necessary to 
allege who employed the engineer al- 
leged to have made the survey on 
which a deed was based, where it 
appears that the opposing party 
knows who the engineer was (Blay- 
lock v. Hackel, 164 Ga. 257, 138 SH 
333), (2) nor is it necessary to al- 
lege when he was employed (Blaylock 
v. Hackel, supra). 


[e] Allegation of inability to re- 
alize and understand fully the terms 
and conditions of an instrument when 
signing it will not justify reforma- 
tion, where the pleader does not dis- 
close what his understanding of the 
instrument then was, and does not 
aver that it was then different than 
at present. Reynolds v. Craft, 38 Pa. 
Super. 46. 

[f{] Satisfaction of mortgage.—In 
a suit to reform a fire insurance pol- 
icy containing the standard mortgage 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 167] 


particular elements hereinafter 


ormation.## 


reformed, 


separately dis- 
eussed,*? in particular the instrument as actually 
made and as intended*? and the grounds for ref- 
It should be made to appear in the 
pleading that the pleader has some title or interest 
to be subserved or protected by the reformation ;4* 
thus, if the allegations of the pleading show that the 
pleader has no right to maintain a suit either as the 
instrument was executed or as he seeks to have it 
it is subject to general demurrer.*® 
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party whose name is not mentioned in an instrument | ' 


clause, as against a demurrer for fail- 
ure to make the mortgagor and mort- 
gagee parties, the pleading should go 
further than to allege that the mort- 
gage has been satisfied of record, and 
should allege execution of the satis- 
faction by the mortgagee, so as to 
show that the latter has no further 
interest under the policy. Liverpool, 
etc., Ins. Co. v. Rockledge, 97 Fla. 644, 
Le aro Olle 

{[g] Registration of mortgage.—In 
an action to reform and foreclose a 
chattel mortgage, it is not necessary 
for the petition to charge the regis- 
tration of the mortgage, since, as be- 
tween the parties thereto, it is a valid 
and binding obligation without reg- 


istration. Blount v. Payne, (Tex. 
Civ. A.) 187 SW 990. 
[Ih] Where complaint contained 


two counts, one seeking reformation 
of a bond and recovery thereon as 
reformed, and the other seeking re- 
covery on the bond as though it need- 
ed no reformation, and the court 
found that the bond needed no refor- 
mation and overruled demurrers to 
both counts for insufficiency of facts, 
it was held that failure to sustain the 
demurrer to the count seeking refor- 
mation was harmless although erro- 
neous. Reeg v. Adams, 113 Wis. 175, 
87 NW 1067 (Rev. St. [1898] § 2829). 


41. See infra §§ 169-182. 

42. See infra §§ 169-171. 

43. See infra §§ 174-179. 

44. Auerbach v. Healy, 174 Cal. 60, 
161 P 1157. And see cases infra this 
note. 

{a] Interest of pleader in proper- 


ty involved.—(1) A bill praying the 
amendment of a deed and showing on 
its face that complainant has “no 
manner .of interest” in the property 
involved should be dismissed. Gan- 
naway v. Federal Land Bank, 148 Va. 
176, 188 SE 564. (2) Failure of a pe- 
tition for reformation of deeds to al- 
lege that the lots had been purchased 
by the respective vendees does not 
render it defective, ‘“‘where such alle- 
gation is clearly implied from other 
allegations in the petition.”” Mounger 
v. Daugherty, (Tex. Civ. A.) 138 SW 
1070. 

{b] A volunteer seeking to have 
a conveyance reformed must make a 
case by his pleading bringing it with- 
in the exceptions to the rule against 
such reformation, before his bill will 
be entertained. Herod vy. Robinson, 
149 Miss. 354, 115 S 40. 


[ce] In Alabama, under Code §§ 
8840, 5841, conferring jurisdiction in 
equity to correct a misdescription in 
a deed of decedent’s lands, made by 
an administrator under probate au- 
thority, before relief is granted, it 
must be shown that the price paid 
was reasonable, and that the vendee 
was a bona fide purchaser. Ganey v. 
Sikes, 4 S 868. 


45. National Ben Franklin F. Ins. 
Co. v. McGann, 170 Ga. 573, 153 SE 
362. 

46. Pape v. Kaough, 23 Ind. A. 525, 


BD MINENC7 75. 
47. See infra §§ 168-182. 


48. 
49. 
[a] 


See infra §§ 175, 176. 
See cases infra this note. 


Pleadings held to state cause 
of action for reformation of: (1) 
Bond. City REtd se etc.y “ASSOC imsve 
Tatum, 67 Fla,-485, 65 S 543;- State 
Highway Dept. v. Maryland Fidelity, 
etc., Co., 168 Ga. 288, 147 SE 522. 
(2) Contract for exchange of proper- 
ties. Higgins v. Linn County Bank, 
127 Kan, 772,275 B 143. (3) Contract 
for sale of land. , Peasley v. McFad- 
den, 68 Cal. 611, 10 P 179; Calhoun 
v. Downs, (Cal. A.) 289 P 857 (ref- 
ormation to include name of bro- 
ker and amount of commission to 
be paid him); Richardson v. Perrin, 
137 Ga. 432, 73 SE 649 (reformation 
of description); Sinclair v. Holden, 
261 Mass. 412, 158 NE 753. (4) Con- 
tract for sale of lease. Consumers’ 
Coal, etc., Co. v. Yarbrough, 194 Ala. 
482, 69 S 897. (5) Contract for sale 
of patent rights. Holmes v. Ander- 
son, 90 Cal. A. 276, 265 P 1010 (omis- 
sion of word “exclusive’’). (6) Con- 
tract for sale of stock. Portugal v. 
Reisman, 192 App. Div. 492, 183 NYS 
190. (7) Contract for sale of tim- 
ber. Hart v. Jopling, (Tex. Civ. A.) 
146 SW 1075. (8) Contract for tak- 
ing over of property and assets of 
bank by new bank. Sullivan v. Har- 
risonville Bank, (Mo.) 293 SW 129. 
(9) Contract of option to purchase 
real estate. Nickels v. Combs, 205 
Ky. 467, 266 SW 22 (reformation to 
meet requirements of statute of 
frauds). (10) Deed. Stricklin v. 
Kimbrell, 193 Ala. 211, 69 S 14, LRA 
1915E 955 (no want of privity be- 
tween parties); Woodlawn Realty, 
etc., Co. -v. Hawkins, 186 Ala. 234, 
65 S 183 (reformation of deed to orig- 
inal grantee sought by subsequent 
owner); Dumas v. Crowder, 178 Ark. 
143, 10 SW (2d) 43 (deed to royalty 
interest under mineral lease); Rob- 
ertson v. Melville, 60 Cal. A. 354, 212 
P 723 (reformation of description) ; 
Selder v. Winegar, 71 Colo. 574, 203 
P 667; Sapp -v. Ritch, 169 Ga. 33, 
149 SE 636; Graham v. Brand, 168 
Ga. 356, 148 SE 84 (reformation of 
description); Blaylock v. Hackel, 164 
Ga. 257, 138 SE 333 (reformation of 
description); Sweatman v. Dailey, 
162 §Ga- 295, “L383 SSE. 25735 Commer- 
cial City Bank v. Mitchell, 152 Ga. 
600, 110 SE 725; Stanley v. Reeves, 
149 Ga. 151, 99 SE 376; Summerour 
v. Summerour, 148 Ga. 499, 97 SE 
(1; Bruce v. Maxwell, 311 Ill. 479, 
143 NE 82 (reformation of descrip- 
tion); Bollenbacher v. Foley, 68 Ind. 
A. 632, 121 NE 124 (reformation of 
descr iption); Hichelberger v. Cooper, 


101 Miss 253, OT 1s 8085.  Cookwive 
Knight, 106 SONG Bi al SOY By4S 
poe v. Rosenbaum, (Tex. Civ. 


A.) 21 SW (2d) 694 (reformation of 
description); Stowers v. O'Dell, 
(Dex, ‘Civ. A.) 13 SW (2d) 395 (royal- 
ty deed). (11) Insurance policy. 
Noble v. Union Indemn. Co., 5 La. 


A. 558; Peterson v. Great Northern 
L. Ins. Co., 250 Mich. 176, 229 NW 
427; Paskie v. Commercial Casual- 


tye inseeCosy 220) App. Diva 6038, 229 
NYS) 12 i diournall (Co. ivi, “General 
Acc., etc., Assur. Corp., 188 Wis. 140, 
205 NW 800. (12) Promissory note. 
Jackson v. McCalla, 133 Ga. 749, 66 


cannot ‘maintain suit, 
nect him with the parties to it.*¢ 
cases cited in the following sections*? as support- 
ing, statements regarding the requirements of plead- 
ing in actions for reformation, including particular 
cases in which particular grounds for reformation 
have been held sufficiently or insufficiently pleaded,** 
cases in which the sufficiency of pleadings as stating 
a cause of action for reformation has been adju- 
dicated, will be found in the note;*® and likewise 
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if his complaint does not eon- 
In addition to the 


SE 918 (designation of capacity of 
payee). (13) Transfer of bond for 
title. Lawrence v. Spivey, 166 Ga. 
305, 143 SE 379. 


[b] Pleadings held not to state 
cause of action for reformation of: 
(1) Contract for dredging. Calkins 
Dredging Co. v. State, 191 N. C. 243, 
131 .-SE 665. (2), Contract for sale 
of land. Warren vy. Harrison, 164 
Ga. 777, 139 SE 549 (failure to: state 
any ground); Dodge v. Williams 
Est. Co., (Nev.), 287 P 282 (failure 
to state any ground); Schweitzer v. 


National House, etc., Assoc., 93 N. 
Eq. 644, 117 TOL | Isaacsr v7. 
Schmuck, 245 N. Y. LOG, 156 NE 621, 


51 ALR 1454 (failure to state recog- 
nized grounds, allegation of lack of 
representation by counsel being in- 
sufficient); Reynolds v. Craft, 38 Pa. 
Super. 46; Cammack vv. Prather, 
(Tex. Civ. A.) 74 SW 354. (38) Con- 
tract for sale of oil. Wichita Petro- 
leum! Co; v.° Winant, 295 ‘Hed.. 67: 
(4) Contract of employment. Citi- 
zens’ Bank vy. Southern Securities, 
ete.,, Co.,. 1438) Gan lols (84 iSbe465¢ 
(5) Deed. McCusker v. Spier, 72 
Conn. 628, 45 A 1011; Paris v. Tread- 
away, 166 Ga. 138, 142 SE 693 (fail- 
ure to state.any ground); Hill v. 
Matthews, 164 Ga. 880, 139 SE 822; 
Brown v. Carmichael, 149 Ga. 548, 
101 SE 124 (reformation to convert 
absolute deed to mortgage); Mills 
v. Boyd Lumber Co., 148 Ga. 23, 95 
SE 698; King Lumber Co. v. Cowart, 
136 Ga. 739, 72 SE 37 (reformation 
of description); Georgia, ete., Dev. 
Co. v. Buck, 134 Ga. 674, 68 SE 514 
(reformation of description); Barnes 
v.. Bartlett, 47 “Ind. 98; ‘Shaffer. v: 
Glaser, 198 Iowa 291, 197 NW 998 
(reformation to reduce number of 
acres recited inapplicable, in absence 
of allegation of predication of real 
contract upon specific price per acre) ; 
Clark v. Fergerson, 231 Ky. 36, 20 
SW (2d) 1013; Boyle v. Maryland 
State Fair, 150 Md. 333, 134 A 124; 
Center Creek Water, etec., Co. v. 
Lindsay, 21 Utah 192, 60 P 559. (6) 
Insurance policy. Grieb v. Equitable 
L. Assur. Soc.,.194 Fed. 1021, 114 
CCA 658 [aff 189 Fed. 498] (policy 
held to bé in accordance with inten- 
tion of parties); Vial v. Norwich 
Union FE. Ins. Soc., 172 Ill. A. 134 
[aff 257 Ill. 355, 100 NE 929, 44 LRA 
NS 317, AnnCasi914A 1141]. (oe) 
Lease. Griel Bros. Co. v. Brooks. 
76 Ala. 577, 58 S 5525. Interstate 
Lumber Co. v. Fife, 70 Fla. 178, 69 
S 715 (reformation of description) ; 
Clark v. Fergerson, 281 Ky. 36, 20 
SW_ (2d) 1013; Schreiner v. Ran- 
weiler, 169 Minn. 92, 210 NW 628. 
(8) Mortgage. New York Trust Co. 


Vv. Universal Talking Mach. Co., 90 
App. Divs 20%, "86" INYS! 605) Coates 
Nal Shokan, Rh Osey HH KM ger ealis (8) 


Option contract. Doherty v. Ameri- 
can Gas, ete., Co., 151 App. Div. 697, 
136 NYS 238. (10) Promissory note. 
Griel Bros. Co. v. Brooks, 176 Ala. 
577, 58 S.552 (rent note); Clark v. 
Hart, 57% Ala. 390; Coates v. Smith, 
81 Or. 556, 160 P 517; Leidersdorf 
v. Second Ward Say. Bank, 50 Wis. 


406, 7 NW 306. (11) Release. Wil- 
lard v. Davis, 122 Fed. 368. (12) 
Transfer of mortgage. Stephens 
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cases involving the pleading of consideration,®°® or 
of damage or injury to complainant.°? 
that the party seeking reformation of an instrument 
relating to land had contracted to sell it at a profit, 


whieh he would be prevented from 


strument were not reformed, shows a gross injustice 
to him, in the absence of reformation, and is not 
demurrable as irrelevant and immaterial.®? ‘ 

[§ 168] b. Instrument as Made and as Intended— 
One who seeks the reformation of 
an instrument should set it forth in his pleading,®? 
or attach it to the pleading’* as an exhibit,®° or file 
a copy of it with the pleading,®® so that from the in- 
strument and the allegations it may clearly appear 


(1) In General. 


Bank v. Growers’ Finance Corp., 168 
Ga. 108, 147 SE 118. (13) Warrant: 
on city treasury. East St. Louis 
. M. Rumsey Mfg. Co., 34 Ml. 


50. See cases infra this note. 


[a] “Sold” as importing consid- 
eration.—An allegation that one par- 
ty “sold’’ land to another is a suf- 
ficient allegation of consideration to 
warrant a. reformation of the deed, 
“the word ‘sold’ importing a _ pe- 
cuniary consideration.” Robertson 
v. Melville, 60 Cal. A. 354, 212 P 
723, 725. 


[b] Where a deed expresses a 
consideration of love and affection, 
and a bill to reform alleges that 
the truth of the consideration was 
part payment of a debt, giving its 
amount, it is not demurrable for not 
alleging what part of the debt was 
paid by the conveyance. WOPRVEY: 
Echols, 119 Ala. 340, 24 S 357. 


[ec] Allegation held sufficient.—A 
complaint seeking the, reformation 
of a deed to land, in connection with 
the conveyance of a plant thereon, 
and alleging that the grantors sold 
the plant and land in order to se- 
cure payment of a debt due them 
from the owners of the plant, suf- 
ficiently alleges the receipt of con- 
sideration for the conveyance. Union 
go8 SO: v. Doyle, 6 Cal. A. 284, 92 


[d] In California, under a statute 
making a written instrument pre- 
sumptive evidence of a consideration, 
it is unnecessary to plead considera- 
tion for a contract for the sale of 
land in an action to reform it. Peas- 
ed v. McFadden, 68 Cal. 611, 10 P 


51. Lillis v. Silver Creek, etc., Co., 
21 Cal. A. 234, 181 P 344. 


[a] Conveyance of water rights.— 
In action to reform conveyance of 
water rights, complaint, alleging pro- 
spective injury to plaintiff’s crops un- 
less the amount of water claimed by 
him was furnished, held to sufficient- 
ly show damage or injury from the 
mistake. Lillis v. Silver Creek, etc., 
Band, etc., Co., 21 Cal. A. 234, 131 P 


52. Richardson v. Perrin, 137 Ga. 
432,'73 SE 649. 


53. Delaware Ins. Co. v. Pennsyl- 
vania F. Ins. Co., 126 Ga. 380, 55 SE 
330; Plowman v. Shidler, 36 Ind. 484, 
489; Schreiner v. Ranweiler, 169 
Minn. 92, 210 NW 628. And see cases 
infra §'169. 


“A contract’ sought to be reformed 
must be in all its parts before the 
court, in order that it may be con- 
strued as a whole, to determine its 
meaning and see whether it does not 
already express the meaning and in- 
tention claimed for it, and whether 
it needs or is susceptible of reforma- 
tion.” Plowman v. Shidler, supra. 


— 
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An allegation 


doing if the in- 


54. Delaware Ins. Co. v. Pennsyl- 
vania F. Ins. Co., 126 Ga. 380, 55 SE 
330, 7 AnnCas 1134; Schreiner v. Ran- 
weiler, 169 Minn. 92, 210 NW 628. 


55. Delaware Ins. Co. v. Pennsyl- 
vania F. Ins. Co., 126 Ga. 380, 55 SE 
330, 7 AnnCas 1134. 


56. Overly v. Tipton, 68 Ind. 410. 


57. Delaware Ins. Co. v. Pennsyl- 
vania F. Ins. Co., 126 Ga. 380, 55 SE 
330, 7 AnnCas 1134; Schreiner v. Ran- 
weiler, 169 Minn. 92, 210.NW 628. 


58. House v. McMullen,,9 Cal. A. 
664, 100 P 344; Nelson v. Downtain, 
(Tex. Commn. A.) 265 SW 135 [rev 
(Civ. A.) 249 SW 241]. 

59. Frank v. Nathan, 159 Ga. 202, 
125 SE 66. 


[a] Allegation of agreement on or 
about the day the writing was signed, 
that the contract as signed should 
have a certain effect, fails, when con- 
strued most strongly against the 
pleader, to show that such oral agree- 
ment was prior to the writing. Frank 
v. Nathan, 159 Ga.:202, 125 SHE 66. 


60. U. S.—Electric Goods Mfg. Co. 
v. Koltonski, 171 Fed. 550; Durham 
v. Fire, ete., Ins. Co., 22 Fed. 468, 10 
Sawy. 526; U. S. v. Munroe, 27 F. Cas. 
No. 15,835, 5 Mason 572. 

Ala.—Welsh v. Neely, 187 Ala. 222, 
65 S 795; Kilgore v. Redmill, 121 Ala. 
485, 25 S 766. 


Ark.—Fuller v. Hawkins, 60 Ark. 
304, 30 SW 34. G 
Cal.—Auerbach v. Healy, 174 Cal. 


60 21CL EY Pit 5t LL b6se. LauoteCyells 
Holmes v. Anderson, 90 Cal. A. 276, 
265 P 1010. 


Conn.—Thompsonville Scale Mfg. 
Co. v. Osgood, 26 Conn, 16. 


Fla.—Horne v. J. C. Turner Cypress 
Lumber Co., 55 Fla. 690, 45 S 1016. 


Ga.—Frank v. Nathan, 159 Ga. 202, 
125 SE 66; Kight v. Gaskin, 139 Ga. 
379, 77 SE 390; Delaware Ins. Co. v. 
Pennsylvania F. Ins. Co., 126 Ga. 380, 
5b SH 330. 


Ind.—Citizens’ Nat. Bank v. Judy, 
146 Ind. 322, 43 NE 259; Baldwin v. 
Kerlin, 46 Ind. 426; Radebaugh v. 
Scanlan, 41 Ind. A. 109, 82 NE 544; 
Johnson v. Sherwood, 34 Ind. A. 490, 
73 NE 180; Webb v. Hammond, 31 Ind. 
A. 618, 68 NE 916. 


Iowa.—Coleman v. Coleman, 153 
Iowa 548, 188 NW 755, 757 [cit Cyc]. 


Ky.—Stark v. Suttle, 181 Ky. 646, 
205 SW 673; Lindenberger v. Row- 
land, 158 Ky. 760, 166 SW 242. 


Miss.—Chambliss v. Person, 
Miss. 806, 28 S 21. 


Mo.—Able v. Union Ins. Co., 26 Mo. 


vi 


56 


N. J.—Cochran v. Burns, 91 N. J. 
Eq. 7, 107 A 476. 


N. M.—Cleveland v. Bateman, 21 N. 
M. 675, 158 P 648, 653 [quot Cyc]. 


[$§ 167-168 


that the instrument does not conform to the real 
agreement made by the parties;°* 
alleged that the parties agreed to the terms of the 
instrument as sought to be established,** and that 
the agreement sought to be established as the real 
agreement was made before the writing was signed.°? 
However, the rule as more generally stated is that 
it should appear from the allegations in the plead- 
ing what the real agreement was, what the agreement 
as reduced to writing was, and wherein the writing 
fails to embody the real agreement,°°® as by showing 
what part of the real agreement was not reduced 
to writing, or what part of the agreement as written 
was not embraced in the real agreement.®* 


and it must be 


The 


N. Y.—Coles v. Bowne, 10 Paige 


526. 


Okl.—Acme Brick Co. v. U. S. Zine 
Go., 137 Ok], (2125 273, P1083. 


Or.—Lange v. Allen, 120 Or. 96, 251 
P 715; Peninsula Lumber Co. v. Royal 
Indemn. Co., 93 Or. 684, 184 P 562; 
Boardman vy. Pennsylvania Ins., 84 Or. 
60, 164 P 558; Coates v. Smith, 81 Or. 
556, 160 P 517; Hughey v. Smith, 65 
Or. 323, 183 P 68; Sellwood v. Hen- 
neman, 36 Or. 575, 60 P 12; ‘Meier v- 
Kelly, 20 Or. \86; 25° P72; Foster, 7 


Schmeer, 15 Or. 363, 15 P 626; Lewis 
v. Lewis, 5 Or. 169. 
Tex.—Keating v. McCutchen, 14 


Tex. Civ. A. 150, 36 SW 597. 


Wash.—Carlson vy. Druse, 79 Wash. 
542, 140 P 570, 571 [cit Cyc]. 


W. Va.—Anderson vy. Jarrett, 43 W- 
Va. 246, 27 SE 348. 


Wis.—James v. Cutler, 54 Wis. 172, 
10 NW 147. 


[a] Failure to set out exact lan- 
guage omitted does not render a com- 
plaint fatally defective, where it 
shows the original agreement of the 
parties and points out wherein the 
writing differs from the agreement. 
pitas v. Lorenz, 22 Wash. 289, 60 P 


[b] Agreement to purchase shares: 
of investment fund.—A pleading to 
reform an agreement to purchase 
shares of an investment fund need 
not “describe the nature of the invest- 
ment fund or of the shares otherwise 
than by the names given to them in 
the written instruments. Nor was it 
necessary to set out the by-laws of 
the corporation. . The manner 
in. which the business ens ae WS 
to be conducted is sufficiently describ- 
ed in a general way by reference to 
the modes of business of building and 
loan societies.” Gardner v. Califor- 
nia Guarantee Inv. Co., 137 Cal. 71, 
69 P 844, 846. 


61. Cal.—Horton v. Winbigler, 175 
Cal, 149, 165 BP 423) ae 


Del.—Lewes v. Breakwater Fish- 
eries Co., 12 Del. Ch. 269, 110 A 669. 


Ga.—F rank v. Nathan, 159 Ga. 202, 
125 SE 66; Kight v. Gaskin, 139 Ga. 
379, 77 SE 390. 


Iowa.—Coleman vy. 
Iowa 548, 133 NW 755. 


N. J.—Cochran vy. Burns, 91 N. J- 
Eq. 7, 107 A 476. 


Or.—Foster v. Schmeer, 15 Or. 363, 
15 P 626. 
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Tex.—Keating v. McCutchen, 14 
Tex. Civ. A. 150, 86 SW 597. 
[a] The words, phrase, or sen- 


tence, or other part of the agreement 
as written, which the pleader desires 
to have changed, and the substitute 
therefor, should be stated. Lewes v. 
Breakwater Fisheries Co., 12 Del. Ch. 
269, 110 A 669. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


ey 


od 
" a 


§ 168-172] 


terms of the transaction as it occurred, and not the 
legal effect, of the contract intended to be entered 
into by and between the parties must be pleaded,*? 
although, as otherwise stated, the requirement has 
been limited to the appearance on the face of the 
complaint of the tenor of the instrument which a 
party seeks to have decreed by the court in substitu- 
tion of the instrument as written.°? Thus the con- 
struction of an instrument for the purpose of deter- 
mining the necessity of reformation, will be deter- 
mined from the contract itself, and not from the 
statement of its legal effect in the pleading;** and 
it has been held to be not generally sufficient to allege 
that it was the intention of the parties to make an 
instrument which would accomplish a stated object, 
and to ask the court to make an instrument that 
will accomplish that object.*® 


[§ 169] (2) Description of Land. In a pleading 
seeking the reformation of an instrument with re- 
spect to a description of land contained therein, great 
particularity of averment is required.°® A com- 
plaint for the reformation of a description of land 
contained in an instrument must show the original 
agreement, at least in so far as it relates to the de- 
seription,®? and should point out wherein the de- 
scription in the instrument as written differs from 
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the description as agreed on.*8 The pleadings must 
describe the premises so as to render certain the’ 
location and the boundaries;°® and a failure to do 
so renders the bill, complaint, or petition demurrable 
for uncertainty.7° Material descriptions well plead- 
ed, however, will render the pleading good against 
demurrer./+ A bill to reform a deed so as to com- 
pel a conveyance of the land actually sold, instead of 
the one described, is not demurrable as attempting 
to substitute a different tract of land for that sold.*? 


[§ 170] (8) Contradictory Statements. Pursu- 
ant to the general rule,** if a pleading contains con- 
tradictory statements as to the contract made and 
intended, it will be construed most strongly against 
the pleader.7+ 

[§ 171] (4) Exhibits. A pleading filed for ref- 
ormation should set forth all material exhibits in con- 
nection with the instrument.’® A petition for ref- 
ormation of deeds is not objectionable because it eon- 
tains copies of all the deeds sought to be corrected.*® 


[§ 172] c. Demand Prior to Suit.77 While there 
is authority to the effect that it should generally be 
alleged that a demand to correct the mistake has 
been made on defendant, and that such demand was 
followed by a refusal,’® other authority is to the ef- 


[b] “it must be pleaded as a fact 
that there was an agreement between 
the parties that the provision or term 
omitted should have been contained in 
the executed instrument. But it is 
not necessary that it shall be alleged 
in direct terms that such an agree- 
ment was made. The requirement of 
pleading will be met if it appears 
reasonably and fairly from matters 
stated in the complaint and the lan- 
guage used representing them that in 
effect such agreement is alleged.” 
Horton v. Winbigler, 175 Cal. 149, 154, 
165 P 423. : 

[ec] Allegation of “intention” be- 
tween the parties that the agreement 
should contain a particular stipula- 
tion may be equivalent to an allega- 
tion of an “agreement” between them 
as to the contents. Horton v. Win- 
bigler, 175 Cal. 149, 165 P 423. 


[ad] Mistake as to acreage as not 
justifying reformation as to price.— 
An allegation that there was a mis- 
take as to the acreage of land which 
is the subject of a contract of sale is 
not an allegation of intention that the 
price should be fixed by or depend on 
the number of acres, and does not 
warrant the reformation of the con- 
tract by a proportionate reduction of 
price. Sweet v. Marsh, 133 App. Div. 
315, 117 NYS 930; Moffett v. Jaffe, 
132 App. Div. 7, 116 NYS 402. 

62. Ga.—Kight v. Gaskin, 139 Ga. 
379, 77 SE 390. 

Ind.—Harl v. Van Natta, 29 Ind. A. 
532, 64 NE 901. 

Iowa.—Coleman_ v. 
Towa 548, 133-NW 755. 

N. M.—Cleveland v. Bateman, 21 N. 
M. 675, 158 P 648, AnnCas1918E 1091. 

N. Y.—Island Paper Co. v. Carthage 
Timber Corp., 128 Mise. 246, 218 NYS 
346. 

Or.—Hyland v. Hyland, 19 Or. 51, 23 
P 811; Stephens v. Murton, 6 Or. 193. 

See Horne v. J. C. Turner Cypress 
Lumber Co., 55 Fla. 690, 699, 45 S 
1016 (‘Courts of equity do not recti- 
fy contracts. They may and do recti- 
fy instruments purporting to have 
been made in pursuance of the terms 
of contracts’). 

“In pleading the antecedent con- 
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tract it is only necessary to plead its 
terms positively and with certainty, 
so that nothing will be left to infer- 
ence.” Harl v. Van Natta, 29 Ind. A. 
532, 64 NE 901, 904. 


[a] Statement of effect illustrated. 
—A statement in a complaint that In 
order to make the deed referred to 
“conform to the actual intention of 
the parties’ it must be amended to 
read as stated, is a mere conclusion 
as to the effect of the deed, and not 
a statement of the intention of the 
parties. Auerbach v. Healy, 174 Cal. 
60) 6d =P Mba. 

[b] In California, under a statute 
providing that a court, in revising a 
written instrument, is not confined to 
an inquiry as to what the language 
of the instrument was intended to be, 
but may inquire what the instrument 
was intended to mean, and what were 
intended to be its legal consequences, 
a party seeking a reformation of the 
instrument must allege the intended 
meaning and intended legal conse- 
quences. Coneland Water Co. v. Nick- 
alls, 75 Cal. A. 212, 242 P 518. 


63. Cleveland v. Bateman, 21 N. 
M. 675, 158 P 648, AnnCas1918E 1091. 


64. Island Paper Co. v. Carthage 
Timber Corp., 128 Misc. 246, 218 NYS 
346. 

65. Kight v.. Gaskin, 139 Ga. 379, 
77 SE 390; Cleveland v. Bateman, 21 
N. M. 675, 158 P 648, AnnCas1918E 
1091. . 
66. Snider v. Freeman, 214 Ala. 
295, 107 S 815; Parra v. Cooper, 213 
Ala. 340, 104 S 827; Cudd v. Wood, 
205 Ala. 682, 89 S 52. 

67. Holson v. Butler, 63 Cal. A. 69, 
218 P 55. 

[a] Setting out the false descrip- 
tion and the true description intended 
is sufficient. Ramsey v. Loomis, 6 Or. 
368. 

68. Holson v. Butler, 63 Cal. A. 69, 
218 P55. 

69. Auerbach v, Healy, 174 Cal. 60, 
161 P 1157, 1158 [quot Cyc]; Satter- 
field v. Speir, 112 Ga. 84, 37 SH 211; 
Center Creek Water, etc. Co. v. Lind- 
say, 21 Utah 192, 60 P 559. 

[a] Allegations held sufficient to 
put a grantee on notice*as to the 


specific land which he is averred to 
Own by reason of a conveyance. Sto- 
ver v. Hill, 208 Ala. 575, 94 S 826. 


70.. Satterfield v. Speir, 112 Ga. 84, 
37 SE 211; Center Creek Water, etc., 
Co. v. Lindsay, 21 Utah 192, 60 P 559. 


71. Ezzell v. Brown, 121 Ala. 150, 
25.S 832; Walls v. State, 140 Ind. 16, 
eae 177; Schautz v. Keener, 87 Ind. 


[a] For example (1) a declaration 
showing that plaintiff and a deceased 
person had been common owners of a 
described tract of land, and that, 
while the latter was in life, defend- 
ant, by fraudulently causing a misde- 
scription to be inserted in a deed to 
himself from deceased, conveying a 
portion of the land, acquired posses- 
sion of and color of title to more of 
the land than he really bought, and 
in consequence was holding adversely 
to plaintiff Jand of which she owned 
an undivided half, is good against a 
demurrer alleging that plaintiff ‘‘set 
forth no facts which would show title 
in her in or to the property sued for, 
or any part thereof.” Prater v. Ben- 
nett, 98 Ga. 413, 25 SE 510. (2) In 
a bill to reform a conveyance which 
omits the county and state, and fails 
to state which part of a quarter sec- 
tion it conveys, an averment that 
when it was executed the property 
belonged to grantors who were in pos- 
session, and that in course of the 
transaction they pointed out the 
boundaries to grantee, renders not 
fatal the omission of an additional 
averment that grantors owned no 
other land in the quarter section in 
question. ,Greene v. Dickson, 119 Ala. 
846, 24 S 422, 72 AmSR 920. 


72. Jones v. Johnston, 193 Ala. 265, ~ 
69 S 427. 

73. See Equity § 425; 
112) 

74. Marshall v. Drawhorn, 27 Ga. 
275. 
75. Plowman v. Shidler, 36 Ind. 
4, 


Pleading § 


48 

76. Mounger v. Daugherty, (Tex. 
Civ. A.) 1388 SW 1070. 

77. As condition precedent see su- 
pra § 106. 

78. <Axtel v. 


Chase, 77 Ind. 74; 
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feet that such demand need not be alleged.7® A pri- 
or request and refusal need not be averred when the 
facts alleged show that a demand would have been 
vain and useless.8° Thus there need be no allega- 
tion of demand where the bill alleges that defendant 
had already begun to trespass on land in dispute,** 
or where a bill avers that possession of land had 
been demanded, that defendants had refused to give 
possession, and a decree pro confesso had been taken 
against one defendant.*- And where the relief by 
reformation is merely incidental to other relief de- 
manded, no demand and refusal need be alleged.*? 


[§ 173] d. Offer To Do Equity.** A bill for ref- 
ormation of a written instrument has been said to 
partake so far of the nature of a bill for specific per- 
formance®® as to require an offer by complainant in 
the bill to do equity by complying with all the stipu- 
lations on his part to be performed.*® 


[§ 174] e. Grounds for Reformation®’—(1) In 


REFORMATION OF INSTRUMENTS 


[$§ 172-175 


for reformation of an instrument, the mistake, fraud, 
or inequitable conduct relied on as the ground for 
reformation,®® or, as otherwise stated, the failure 
of the instrument, for either cause, to express the 
true agreement or transaction of the parties*® or 
their real intention,®® must be alleged. The grounds 
for reformation should be set forth in clear and ¢on- 
cise language.®! A pleading which fails to allege 
any recognized ground for reformation fails, of 
course, to state a cause of action for reformation.” 
An allegation that an instrument was framed as i 
was through fraud and mistake, without a statement 
of facts on which fraud or mistake is based, is a 
mere conclusion, and will not justify a reforma- 
tion.®% 


[§ 175] (2) Mistake. A mistake, in order to au- 
thorize the reformation of an instrument,®* should, 
as variously stated, be pleaded clearly,®® specifical- 
ly,°® with particularity,®’ and with precision,®® and 


General. 


Cleveland v. Bateman, 21 N. M. 675, 
158 P 648, AnnCasi918E 1091. 


79. Crawford v. Chattanooga Sav. 
Bank, 201 Ala. 282, 78 S 58. Contra 
Lamkin v. Reése, 7 Ala. 170; Beck v. 
Simmons, 7 Ala. 71; Long v. Brown, 


4 Ala. 622. And see cases infra notes 
80-83. 
80. Lester v. Johnston, 137 Ala. 


194, 33 S 880; Robbins v. Battle House 
Co., 74 Ala. 499 [crit Beck v. Sim- 
mons, 7 Ala. 71; Long v. Brown, 4 
Ala. 622; Lamkin v. Reese, 7 Ala. 
170]. 

[a] When defendant had institut- 
ed ejectment against complainant’s 
tenant, it is not necessary that a bill 
for correction of a mistake in a deed 
allege that complainant made a re- 
quest to defendant to correct the mis- 
take. Jones v. McNealy, 139 Ala. 378, 
35 S 1022, 101 AmSR 388. 


81. Weathers v. Hill, 92 Ala. 492, 
9 S 412. 
82. Johnston, 137 Ala. 


Lester v. 
194, 33 S 880. 


83. Cleveland v. Bateman, 21 N. M. 
675, 158 P 648, 651 [cit Cyc]. 


84. Allegation of doing or offer to 
do equity in bill in equity generally 
see Equity § 421. 


hone condition precedent see supra § 
ie 

85. See supra § 7; and Specific 
Performance [36 Cyc 779]. 


fa] Reformation as in nature of 
specific performance.—‘Bills for the 
reformation of contracts . are 
in the nature of bills for specific per- 
formance, for they seek, in effect, to 
enforce the performance of that which 
the parties had agreed, should be, but 
which, by mistake, was not done.” 
Billingsley v. Billingsley, 37 Ala. 425, 
428. 

86. 
S 665; 
Ala. 425 

87. See supra §§ 26-68. 


gs. U. S.—Wichita Petroleum Co. 
v. Winant, 295 Fed. 67 [cit Cyc]. 

Ala.—Page v. Whatley, 162 Ala. 
473, 50 S 116; Black v. Stone, 33 Ala. 
327. 


Gralapp v. Hill, 205 Ala. 569, 88 
Billingsley v. Billingsley, 37 


Ark eRe v. Woodley, 162 Ark. 
186, 258 SW 119. 

Cal.—Fraters Glass, etc., Co. sae 
Southwestern Constr. Co., (A.) 290 P 
45; Carr v. King, 24 Cal. A. TELS it P 


131. 


In order to state a good cause of action 


Conn.—Dunham v. New Britain, 55 
Conny 27s) LL Av3b4. 

Ga.—Paris v. Treadaway, 
138, 142 SE 693. 

Ind.—Comer v. Himes, 49 Ind. 482; 
Baldwin v. Kerlin, 46 Ind. 426. 

Ky.—tTriplett v. Bays, 224 Ky. 353, 
6 SW (2d) 262; Dodson v. Powell, 
185 Ky. 387, 215 SW 82; Ison v. San- 
ders, 163 Ky. 605, 174 SW 505. 

La.—Metcalfe v. Green, 140 La. 950, 
74 S 261. 

Md.—Boyle v. Maryland State Fair, 
150 Md. 333, 1384 A 124. 


Mich.—White v. Port Huron, etc., 
R. Co., 13 Mich. 356. 


Mo.—Meek v. Hurst, 223 Mo. 688, 
122 SW-1022, 185 AmSR 531; Anthony 
Mprirene rik oad 102 Mo. A. 326, 76 SW 


166 Ga. 


Mont.—Gaffney Mercantile Co. v. 
Hopkins, 21 Mont. 18, 52 P 561. 


N. Y.—Leavitt v. Palmer, 3 N. Y. 
19, 51 AmD 333; Trotter v. Brevoort, 
60 App. Div. 562, 69 NYS 1028. 


N. C.—Crossland v. Shober, 60 N. C. 
562. 


Oh.—Romanowski v. Dziedzicki, 35 
Oh. A. 384, 172 NE 446. 


Okl.—Thraves v. Greenlees, 42 Okl. 
764, 142 P 1021. 


Pa.—Grubhb’s App., 90 Pa. 228; Boyd 
v. American Carbon Black Co., 6 Pa. 
Dist. 209; Wodock yv. Robinson, 9 Pa. 
Cor 503: 


Philippine.—Philippine Islands 
Bank v. Laguna Cocoanut Oil Co., 48 
Philippine 5. 


ae ki v. Hurley, 94 Vt. 410, 111 
A 395 


[a] Demurrer well taken where no 
fraud or mistake.—An objection by 
demurrer to a petition to reform a 
written contract is well taken when 
it is sought to make the contract in- 
clude certain provisions which were 
omitted therefrom without fraud or 
mistake. Roberts v. Elmore, 3 Oh. 
Dec. (Reprint) 208, 4 WklyLGaz 393. 


[b] Prayer for reformation unsup- 
ported by allegations.—(1) A prayer 
for reformation of a contract in an 
umended answer, unsupported by al- 
legations, will not warrant the grant- 
ing of the relief sought. Triplett v. 
Bays, 224 Ky. 353, 6 SW (2d) 262. (2) 
A request for reformation in the 
prayer, not a part of a cross petition, 
cannot be considered where the cross 
petition fails to allege ‘‘the represen- 


be distinctly charged,®® the particular mistake being 


tations and the misrepresentations 
and then and thereupon the actual 
facts.” Romanowski v. Dziedzicki, 35 
Oh, A. 384, 172 NE 446. 


[ec] Allegation of fraud unneces- 
sary where mutual mistake sufficient- 
ly pleaded as ground for reformation. 
rere v. Merritt, 85 Conn. 83, 81 


{d] Inclusion of allegations of 
fraud in complaint based on mistake 
“does not of itself limit the [com- 
plaint] exclusively to a cause of ac- 
tion for fraud, nor necessarily vitiate 
it as one for mutual mistake.” Spirt 
Ms Albert, 109 Conn. 292, 146 A 717, 


89. Triplett v. Bays, 224 Ky. 353, 
6 SW (2d) 262; Burton v. Life, ete., 
Ins. Co., 198 N. C. 498, 152 SE 396; 


Britton v. Metropolitan a2) Ins-=Cey, 
165 N. C. 149, 80 SE 1072, AnnCas 
1915D 363. 


90... Carr va ding, 24Calw Aw thos 
HIP) Md De IL 


91. Stark v. Suttle, 181 Ky. 646, 
205 SW 673; TLindenberger Vc Row- 
land, 158 Ky. 760, 166 SW 242. 


[a] Deed with covenants of war- 
ranty and further assurance.—The 
reforming of a solemn fee-simple 
deed, containing a covenant of special 
warranty and a covenant of further 
assurance requires clear and positive 
allegations of fraud and mistake. 
Boyle v. Maryland State Fair, 150 Ma. 
333, 1384 A 124. 


92. Paris v. Treadaway, 166 Ga. 
138, 142 SE 693; Warren v. Harrison, 
164 Ga. 777, 139 SE 549. 


93. Bray v. Woodley, 162 Ark. 186, 
258 SW 119. 


94. See supra §§ 40-57. 


95. Bexley v. High Springs Bank, 
73 Fla. 422,74 S 494; Coates v. Smith, 
3 Or, 556, iO) 1? 517; Sellwood v. 
Henneman, 86 Or. 575, 60 P 12; Os- 
born vy. Ketchum, 25 Or. 352, 35 P 972. 


96. Bexley v. mien Springs Bank, 
73 Fla, 422, 74 S 494 


97. Brumfield v. Hall, 215 Ala. 515, 
110 S 898. 


98. Martin v. Turner, 166 Ga. 293, 
143 SH 239; Frank v. Nathan, 159 Ga. 
202, 125 SE 66; Coates v. Smith, 81 
Or.556, 160 P 517; Sellwood v. Henne- 
man, 36 Or. 575, 60 P 12; Osborn v. 
Ketchum, 25 Or. 352, 35 P 972. 


99. Martin v. Turner, 166 Ga. 293, 
143 SE 239; Frank vy. Nathan, 153 Ga. 
202, 125 SE 66. 


For later cases, developments anid changes-in the law see Annotations, same title and section number. 
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set forth,t and how it occurred,’ 


it, being insufficient.+ 


ficient if the facts alleged, or the 


drawn from them, by fair intendment shows mis- 
Likewise it has been held that, although a 
pleading for reformation is not in the accurate and 
technical form which is desirable, it is sufficient if 
the question whether there was a mistake is sub- 
stantially presented, so that it cannot be misappre- 
It has been held that it must appear from 
the pleading that the mistake is material.® 
ing alleging that certain property was bought, but 
that by mutual mistake of the parties and the scrive- 


take.® 


hended.? 


1. Martin v. Turner, 166 Ga. 293, 
143 SE 239; Frank v. Nathan, 159 Ga. 
202, 125 SE 66; Schreiner v. Ranweil- 
er, 169 Minn. 92, 210 NW 628; Reams 
v. McMinnville, 153 Tenn. 408, 284 SW 
382, 384. 


“It is not sufficient to merely allege 
that something was left out.” Reams 
v. McMinnville, supra. 


2. Martin v. Turner, 166 Ga. 298, 
143 SE 2398, 240; Frank v. Nathan, 159 
Ga. 202, 135 SE 66, 69; Schreiner v. 
Ranweiler, 169 Minn. 92, 210 NW 628; 
‘Reams v. McMinnville, 153 Tenn. 408, 
284 SW 382. But see U.S. v. Hudson, 
269 Fed. 379, 381 (“the cause of the 
failure of the patent to express the 
real agreement between the parties is, 
a the absence of fraud, not materi- 
a oy) 


“The pleader should state why the 
terms of the actual contract hap- 
pened to be left out, or how terms not 
agreed on came to be inserted.” Mar- 
tin v. Turner, supra; Frank v. Na- 
than, supra. 


3. Hearne v. New England Mut. 
Mar. Ins. Co., 20 Wall. (U. S.) 488, 22 
L. ed. 395; WeiSeiv. Hudson, 269 Fed. 
379; Coates v. Smith, 81 Or. 556, 160 
if) 517; Reams v. McMinnville, 153 
Tenn. "408, 284 SW 382; Haecker v. 
Haecker, (Tex. Civ. A.) 268 SW 757; 
Dalton v. Dalton, (Tex. Civ. A.) 143 
SW 241. 


fa] Omission by draftsman.—A 
complaint declaring that “the drafts- 
man omitted to insert in said descrip- 
tion the. block in which said lot of 
land was located’ does not properly 
allege the making of a mistake, since 
both parties may have fully under- 
stood and intended the description to 
be as it was. Auerbach v. Healy, 174 
Caly60) L61e. 57. 


[b] Allegations held vague, in- 
definite, and uncertain.—Reams __v. 
McMinnville, 153 Tenn. 408, 284 SW 
382 (as to mistake in deed). 


fe] Allegations held not vague or 
uncertain.—Whittle v. Nottingham, 
164 Ga. 155, 188 SE 62 (as to mistake 
in deed). 


4. Doherty v:.American Gas, etc., 
Co., 151 App. Div. 697, 136 NYS 238; 
Dalton v. Dalton, (Tex. Civ. Ad) 143 
SW 241. See Clark v. Fergerson, 231 
Ky. 36, 20 SW (2d) 1018 (apparently 
so holding). 


{a] Mere statement of a legal con- 
clusion.—Doherty v. American Gas, 
rae Co., 151 App. Div. 697, 136 NYS 

Averment of mistake as conclusion 
of law generally see Pleading § 39. 


5. Robertson v. Melville, 60 Cal. 
A. 354, 212 P 7238; Wolz v. Venard, 
253 Mo. 67, 161 SW 760. 


See LaBranche vy. Perron, 209 Mich. 


and the particular 
facts or circumstances constituting the mistake be- 
ing pleaded,® a mere allegation that a mistake was 
made, without allegation of facts tending to show 
However, the use of the word 
“mistake” has been held not necessary,° it being suf- 


REFORMATION OF INSTRUMENTS 


Mutuality.?° 


inference to be 


A plead- 


and clearness,*® 


239, 176 NW 438 (apparently so hold- 
ing). 


6. Clarksburg Trust Co. v. Com- 
mercial Casualty Ins. Co., 40 F. (2d) 
626; Robertson v. Melville, 60 Cal. A. 
354, 212 P 723,-725; Maher v. Hiber- 
Ae Co., 67_N. Y.. 283 Laff 6 Hun 


“Tt is the facts, and not the plead- 
er’s conclusions, from which the chan- 
cellor is to draw the conclusion that 
there was a mistake in which both 
parties participated, or that there was 
a mistake on the part of one known 
and suspected by the other, or that 
the erroneous description was due to 
the vendor’s fraud.’’ Robertson v. 
Melville, supra. 


[a] Thus, a pleading which, while 
containing no specific allegation of a 
mistake of fact, “avers that which 
shows that the parties were mistaken 
as to the effect of the language which 
they used,” avers “matter upon which 
a reformation of a contract may be 
based.” Maher v. Hibernia Ins. Co., 
67 N. Y. 283, 290. To same effect 
Clarksburg Trust Co. v. Commercial 
Casualty Ins. Co., 40 F. (2d) 626. 


7. Tucker v. Madden, 44 Me. 206; 
oes Vee burns, 91eN, J. Eq. 7,107 


8. Auerbach v. Healy, 174 Cal. 60, 
161 P1157. See Tucker vy. Madden, 44 
Me. 206; Cochran v. Burns, 91 N. J. 
Eq. 7, 107 A 476 (both apparently so 
holding). 


[a] Thus an allegation that aes 
words “in block 7’ were omitted by 
mistake from a description in a deed 
is defective, where it does not appear 
that the property is not accurately 
described without those words. Auer- 
bach v. Healy, 174 Cal. 60, 161 P 1157. 


9. Doell v. Schrier, 36 Ind. A. 253, 
75 NE 600. 


10. Mutual mistake see supra §§ 
59-64. 


ia ae cases infra notes 12-22. 


a.—O’Rear v. O’Rear, 
Ree arts. “(22 S 645. 


Ill.—Arter v. Cairo Democrat Co., 
72 Ill. 434, 


Ind.—Dowell v. Caffron, 68 Ind. 196; 
Schoonover v. Dougherty, 65 Ind. 463. 


Ky.—Roberts v. Combs, 226 Ky. 97, 
10 SW (2d) 608; Morris v. Gilliam, 
213 Ky. 763, 281 SW 1026; Commercial 
Auto Co. v. Brandeis Mach., etc., Co., 
198 Ky. 155, 248 SW 233; Huntsman 
v. Monarch Oil, etc., Co., 197 Ky. 607, 
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247 SW 754; Denney v. Crabtree, 194 
Ky. 185, 238 SW 398; Lamastus v. 
Morgan, 178 Ky. 805, 200 SW 32; 


une v. Sanders, 163 Ky. 605, 174 SW 
Minn.—Schreiner v. Ranweiler, 169 
Minn. 92, 210 NW 628. 


Mo.—Wall v. Mays, 210 SW 871; 
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ner the agreement specified only a part thereof, suf- 
ficiently alleges that such mistake existed at the time 
when the agreement was made.® 


The requirement with respect to 
pleading the mutuality of a mistake relied on as 
the ground for the reformation of an instrument has 
been variously stated.11 
the pleading must allege or 
was mutual,'? being otherwise demurrable,!* that 
great particularity of averment is required to au- 
thorize the reformation of a written contract for 
mutual mistake,** and a distinctly aceurate allega- 
tion concerning the mutual mistake of the parties, 
for the reformation of a deed,!® and that the mu- 
tual mistake, or circumstances from which it can 
be readily inferred, should be alleged with precision 


Thus it is broadly held that 
show that the mistake 


the pleading being otherwise de- 


Dougherty v. Dougherty, 204 Mo. 228, 
102 SW. 1099 


Ori vies v. Thompson, 
238, 232 P 392 


Or.—Lange v. Allen, 120 Or. 96, 251 


105 Okl. 


P 715; Rosenberg Suit, ete., Co. v. 
General Acc., ete., Assur. Corp., Ltd., 
98 Or. 118, 193 P 441; Peninsular 


Lumber Co. v. Royal Indemn,. Co., 93 
Or. -684, 184 P 562; Boardman v. rei 
Sylvania Ins. Co., 84 Or. 60, 164 

boos Hughey v. Smith, 65 Or. 323, 138 


R. I.—Perkins v. Kirby, 39 R. I. 343, 
97 A 884; gyy ORS Vi) Lyons) 2omR le 
494, 56 A 680. 


Wash.—State v. Lorenz, 
289, 60 P 644. 


[a] Rule qualified.—‘“It was not 
necessary to allege a mutual mistake 
in the reduction of the agreement to 
writing, there being no mistake as to 
the agreement. . It is only where 
the action is to reform the agreement 
itself that it is required that it should 
be alleged in the pleading . Py Enat 
the mistake was mutual.’ Born v. 
Schrenkeisen, 110 N. Y. 55, 17 NE 339, 
341 [quot MacDonald v. Crissey, 215 
N. Y. 609, 109 NE 609]. To same ef- 
fect Cannella v. Lerman, 222 App. 
Div. 764, 226 NYS 63; Arlt v. Whit- 
lock, 65 App. Div. 246, 72 NYS 522. 


13. Arter v. Cairo Democrat Co., 
72 Ill. 434; Dowell v. Caffron, 68 Ind. 
196; Schoonover v. Dougherty, 65 Ind. 
463; Dennéy v. Crabtree, 194 Ky. 185, 
238 SW 398; Perkins v. Kirby, 39 R. 
I. 343, 97 A 884; Lyons v. Lyons, 25 
R. I. 494, 56 A 680. 


Rice, 201 Ala. 579, 


22 Wash. 


he Py ae Vin 
78S 

A Se v. Bank of England, 
123 Ark. 451, 185 SW 784. 


16. Fla.—Horne v. J. GC. Turner 
Cypress Lumber Co., 55 Fla. 690, 45 
S$ 1016. 

Ind.—Nicholson vy. Caress, 59 Ind. 
39. 


Ky.—Commercial Auto Ga; v. 


Brandeis Mach., ete., Co., 198 Ky. 
155, 248 SW 233, 234 [quot Cyc]; 
Lindenberger v. Rowland, 158 Ky. 


760, 166 SW 242. 


La.—Davega v. Crescent Mut. Ins. 
Co., 7 La. Ann. 228 


Okl.—Allen v. Bates, 135 Okl. 265, 
274 P 1079; Thraves v. Greenlees, 
142 P 1021, 1025 [cit Cye]. 

Or.—Lewis v. Lewis, 5 Or. 169. 


Sarria rere Sot ADD:, ictus 
Suge D, ALO 


Tex.—A®ttna Ins. Co. 
(Civ. A.) 91 SW 614. 


See Gunn v. Hudson’s Bay Co., 25 
Man. 663 (apparently recognizing 
rule). 


vy. Brannon, 


1018 [53 C.J.] 


murrable.!* 


to be but a legal conelusion.?® 


Another statement of the rule is that 
it is necessary to aver facts showing how the mistake 
was made, whose mistake it was, and what brought 
it about, so that the mutuality may appear;*® thus 
an allegation of mutual mistake, without allegation 
of facts tending to show mutuality, has been held 
Some authorities hold 
that it is sufficient if the pleading, while not express- 
ly or in terms alleging the mutuality of the mistake, 
alleges facts from which the mutuality of the mis- 
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pleading.** 


take is necessarily or fairly inferrable;*° and aver- 


17. Nicholson v. Caress, 59 Ind. 


39. 


1g. Ala.—Burgin v. Sugg, 204 Ala. 
270, 85 S583, 534 [cit Cyc]; Miller 
v. Morris, 123 Ala. 164, 27 S 401. 

Cal.—National Bank v. Exchange 
IN an isamic, Mo Om Gal! e17.250.1.99) Pls 
6 [cit Cyc]; Auerbach v. Healy, 174 
Cal GO tGior ALi tabs. ficit, Cyel. 

Fla.—Horne v. J. C. Turner Cy- 
press Lumber Co., 55 Fla. 690, 45 
S 1016. 


Ga.—Delaware Ins. Co. v. Pennsyl- 


vania EF. Ins. Co., 126 Ga. 380, 55 
eae 330; Gamble v. Knott, 40 Ga. 
199; 
Ida.—Christensen v.* Hollings- 
worth; 6 Ida. 87, 53 P 211. 
Ind.—Keister v. Meyers, 115 Ind. 


312, 17 NE 161; Jones v. Sweet, 77 
Ind. 187; Dowell v. Caffron, 68 Ind. 
196; Johnson v. Sherwood, 34 Ind. 
A. 490, 73 NE 180. 


Kan.—Wendt v. Diemer, 6 Kan. A. 
481, 58 P 10038. 

Ky.—McComas v. Jones, 214 Ky. 
107, 282 SW 772; Commercial Auto 
Co. v. Brandeis Mach., etc., Co., 198 
Ky. 155, 248 SW 233, 234 [quot Cyc]. 


Md.—White v. Shaffer, 97 Md. 359, 
54 A 974. 


N. Y.—Maher v. Hibernia Ins. Co., 
GZUN. YX. 282: 

Okl.—Thraves v. Greenlees, 42 Okl. 
764, 142 P 1021, 1025 [cit Cyc]. 


Or.—Lange v. Allen, 120 Or. 96, 
Zoleeree ilo: sMeler wv, Kelly, 20 JOr: 
86, 25 P 73; Lewis v. Lewis, 5 Or. 
169. 

Tenn.—Harding v. Egin, 
Ch. 39. 

Tex.—Haecker v. 
A.) 268 “SW 757. 

Va.—Fudge v. Payne, 86 Va. 308, 
10 SE 7. 

Eng.—Barstow v. Kilvington, 5 
Ves. Jr. 593, 31 Reprint 755. 


[a] Allegation that scrivener 
made a mistake is insufficient for 
failing to aver that he acted for both 
parties, so as to show that the mis- 
take was the mutual mistake of the 


2 Tenn. 


Haecker, (Civ. 


parties. Wall v. Mays, (Mo.) 210 
SW 871; Dougherty v. Dougherty, 
204 Mo. 228, 102 SW 1099. But see 


Wolz v. Venard, 253 Mo. 67, 161 SW 
760 (holding otherwise, where such 
allegation is in the nature of re- 
dundancy, the pleaded error of the 
draftsman being merely supplemen- 
tary to the mutual mistake of the 
parties). 

[b] Relation of trust and con- 
fidence need not be averred and proy- 
ed to exist between plaintiff and de- 


fendant where the ground for ref- 
ormation is mutual mistake. Sell- 
wood v. Henneman, 36 Or. 575, 60 


P 12 [dist Hawkins v. Hawkins, 50 
Cal. 558; Rider v. Kelso, 53 Iowa 
367, 5 NW 509; Kleinsorge v. Rohse, 
25 Or. 51, 34° P 874; Archer v. Cal- 
ifornia: Lumber Co., 24 Or. 341, 33 
P5261: 


195, Dalton jv. Daltony (Tex. | Civ: 


A.) 1438 SW 241. 

20. Ala.—Camper v. Rice, 201 Ala. 
579, 78 Si923. 

Ill.—Koch vy. Streuter, 218 Ill. 546, 
75 NE 1049, 2 LRANS 210. 


Ky.—Morris v. Gilliam, 213 Ky. 
763, 281 SW 1026; Rowe v. Ratliffe, 
201 Ky. 151, 255 SW 1025;. Stark v. 


Suttle, 181 Ky. 646, 205 SW _ 673; 
Carr v. Burris, 148 Ky. 232, 146 SW 
424. 

Mo.—Wolz v. Venard, 253 Mo. 67, 
161 SW 760; Meek v. Hurst, 223 Mo. 
688, 122 SW 1022, 135 AmSR 531. 


N. Y.—Pitcher v. Hennessey, 48 


No Y, 4915; sArit v.. Whitlock, 65:App. 
Div. 246, 72 NYS 522; Friedman 
Marble, etc., Works v. Whitcomb, 


186 App. Div. 509, 174 NYS 531. 


Wash.—Rosenbaum v. Hvans, 63 
Wash. 506, 115 P 1054. 


“Tf the essential facts were ful- 
ly alleged it was not necessary for 
plaintiff to characterize them, for 
the facts constitute the cause of ac- 
tion.” Arlt v. Whitlock, 65 App. Div. 
246, 248, 72 NYS 522 [quot Friedman 
Marble, etc., Works v. Whitcomb, 
186 App. Div. 509, 174 NYS 531]. 


[a] For example, ‘While the 
word ‘mutual’ is not used, the sub- 
stance of the allegation is that the 
respondents intended to convey, and 
the appellants intended to receive, 
the southwest quarter of section 9, 
instead of the southeast quarter as 
described in the deed. This, we 
think, is a sufficient allegation of a 
mutual mistake.”’ Rosenbaum  v. 
Evans, 63 Wash. 506, 508, 115 P 1054. 


[b] Use of word “mutual” un- 
necessary.—‘‘Iti' could not well be 
held that a pleader must in set terms 
and ipsissimis verbis plead a mu- 
tual IMMISTAKOn aes et Pe mere 
name ‘mutual mistake’ (while com- 
monly used in bills for reformation 
of mistake) is not indispensable in 
a bill if mutuality is fairly inferable 
from allegations made.” Wolz vy. 
Venard, 253 Mo., 67, 161 SW _ 760, 
764. To same effect Camper v. Rice, 
201 Ala. 579, 78 S 923; Rowe v. Rat- 
liffe, 201 Ky. 151, 255 SW 1025; Ro- 
sean v. Evans, 68 Wash. 506, 115 


21. Seegelken v. Corey, 93 Cal. 
92, 28 P 849; Newton v. Hull, 90 Cal. 
847, 27 P 429; Union Ice Co. v. Doyle, 
6 Cal. A. 284, 92 P 112; Fortenberry 
v. Warren, (Tex. Civ. A.) 4 SW (2d) 
101; Murdoch vy. Leonard, 15 Wash. 
142,45 P 751. 


22. Osborn vy. Ketchum, 25 Or. 
352, 35 P 972; Hyland v. Hyland, 
19 Or. 51, 23 P 811; Hagenah v. Gef- 
fert, 73 Wis. 636, 41 NW 967; James 
v. Cutler, 54 Wis. 172, 10 NW 147. 

23. See supra notes 24, 25. 

24. See cases infra this note. 

{a] Pleadings held sufficient as 
alleging mutual mistake in: (1) 
Bond. Snelling v. Merritt, 85 Conn. 
83, 81 A 1089. (2) Computation as 
to balance due in mortgage. Cooper 
Vo Brancis;. iCAmi Zoe Zoom ina cher maCop) 


Particular pleadings. 
ready cited as supporting statements regarding the 
requirements of pleading in actions for reformation 
based on mistake,2* other cases in which the suffi- 
ciency of pleadings to justify reformation, as setting 
forth mutual mistake? or mistake not designated 
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ments only substantially showing mutuality have 
been held good.?? i 
reasonable inference will be made in favor of the 


In the absence of demurrer, every 


In addition to the cases al- 


Description of land in deed of trust. 
Wolz v. Venard, 253 Mo. 67, 161 SW 
760. (4) Description of property in 
deed. Cobern v. Foshee, (Ala.) 128 
S 779;~.O’Rear -v. O’ Rear, 219) Ala. 
419, 122 S 645; Eastis v. Beasley, 
214 Ala. 651, 108 S 763; Welsh v. 
Neely, 187 Ala. 222, 65 S 795; Daniel- 
son v. Neal, 164 Cal. 748, 130 P 716; 
Merkle v. Merkle, 85 Cal. A. 87, 258 
P 969; Robertson v. Melville, 60 Cal. 
AG 3545 212" P7285 KWightove- Gaskin, 
139 Ga. 379,77 SH 9390; Harriss wv. 
Music, 197 Ky. 114, 245 SW _ 845; 
Boone v. Robinson, 151 Ky. 715, 152 
SW 758, AnnCas1915A 352 (parti- 
tion deed); Carr v. Burris, 148 Ky. 
232, 146 SW 424; Bundridge v. Mc- 
Quown, (Mo.) 293 SW 133; Noland 
v. Hughes, 51 Or. 187, 93 P 362, 94 
P 504; Dickey v. Forrester, (Tex. 
Civ, A.) « £43. Siw 21284: « Carison yy 
Druse, 79 Wash. 542, 140 P 570. (5) 
Description of real estate in mort- 
gage. Snider v. Freeman, 214 Ala. 
295, 107 S 815. (6) Failure to in- 
dorse promissory notes. Strauss v. 
Monitor Specialty Co., 89 Nebr. 176, 
LSA INIW? 9s: (7) Giving. grantee 
in deed a fee simple instead of a 
base or ‘qualified fee. Correll v. 
Greider, 258 Ill. 479, 101 NE 930. 
(8) Inclusion of provision making 
mortgage subject to foreclosure on 
nonpayment of annual interest. Gas- 


Sette Vv, Black, 11) Monts) £35) 22 oe 
791. (9) Omission of agreement to 
pay debt from deed. Alston v. Pier- 
Son, (Tex. (Civ, VAL) PASS aSWe 265. 


(10) Omission of grant of right to 
use passway from deed. Spirt v. 
Albert, “109 Conn. 292) 146 . As, 71% 
(11) Omission of name of one of the 
grantors from body of deed. Rade- 
baugh v. Scanlan, 41 Ind. A. 109, 82 
NE 544. (12) Omission of provision 
for payment of taxes from lease. 
Perkins! v. Kirby, 39 BR. t...3438,) 97a 
884. (13) Omission of terms from 
insurance policies. Forkner v. Twin 
Citys Ee tins: Cosveloe WY “C20))iaeaoe 
(14) Patent for land. U. S. v.. Hud- 
son, 269 Fed. 379. (15) Receipt. 
Harper v. Gleaton, 170 Ga. 40, 152 
SE 70. (16) Recital in deed of 
amount to be paid. Smith v. McCune, 
78 W. Va. 307, 88 SE 846. (17) Re- 
cital of period of effectiveness of in- 
Surance policy. Cecil v. Kentucky 
Livestock Ins. Co., 165 Ky. 211, 176 
SW 986. (18) Statement of due dates 
in notes. Fortenberry v. Warren, 
(Tex. Civ. A.) 4 SW (2d) 101. (19) 
Stipulation of waiver of limitations 
in note. Parchen vy. Chessman, 49 
Mont. 326, 142 P 631, AnnCasi1916C 
681. (20) Written contract. Burgin 
v. Sugg, 205 Ala. 664, 89 S 31; Shin- 
delar_v. Hadacheck, 88 Cal. A. 319, 
263 P 305; House v. McMullen, 9 
Cal. A. 664, 100 P 344 (contract for 
sale of land); Mason v. Cobb, 148 
Ga. 469, 96 SE 1042; Stark v. Sut- 
tle; sal Ky, 1646, 205M SIWeAG7ss ude 
Branche v. Perron, 209 Mich. 239, 
176 NW _ 438 (contract for sale of 
land); Tracy Dev. Co. v. Empire 
Gas, etc., Co., 189 NYS 836 (contract 
for lease of hydraulic power); Acme 
Brick Co. v. U. S. Zine Co., 137 Ok1. 
212, 278 P 1083;' Bldora Oil Co. v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


9 §§ 175-178] REFORMATION OF INSTRUMENTS [537 O. 52} MARIE 


as mutual,?® has been adjudicated, will be found in 
the notes. 


[§ 176] (3) Fraud and Inequitable Conduct. 
When the ground of reformation relied on is mistake 
on one side and fraud or inequitable conduct on the 
other,?° the facts and circumstances constituting 


fraud should be set forth specifically,?2* and with 


certainty?® and particularity.2® Thus a general al- 
legation of fraud, without a statement of the cir- 
cumstances constituting it, has been held insuffi- 
cient ;°° but it has been held to be sufficient if the 
facts alleged, or the inference to be drawn from them, 
by fair intendment show fraud,*! even without an 
express charge of fraud.?2 The requirement, as oth- 
_erwise stated, is that the pleading of the party seek- 
ing reformation allege that his misconception orig- 
nated in the fraud of the opposing party,** or that 
the representations inducing the execution of the 
instrument were false,°* to the knowledge of the 
party making the representations,®°® that they were 
made for the purpose of inducing the pleader to sign 
the instrument,*° and were relied on by the pleader,®* 
and that the pleader was misled thereby.** If the 


pleader relies for his ground on a mistake on his 
part, known to or suspected by the other party, the 
facts showing a mistake of that character must like- 
wise be alleged.*® Pleadings containing, along with 
averments of mistake on one side, allegations of ¢ol- 
lusion of complainant’s agent with defendant,‘ of 
the fraudulent insertion of provisions,*! and of the 
overvaluation of insured property,*? on the other 
side, have been held good as against demurrer. 


Particular pleadings. In addition to the cases al- 
ready cited as supporting statements regarding the 
requirements of pleading in actions for reformation 
based on fraud,** other cases in which the sufficiency 
of pleadings to justify reformation, as setting forth 
fraud, has been adjudicated will be found in the 
note,** as will other cases involving the sufficiency 
of pleadings of mistake on one side and inequitable 
conduct on the other.*® 


[§ 177] (4) Alternative Allegations.4® In an 
action to reform, mutual mistake and mistake on 


one side and fraud on the other may be pleaded in 
the alternative.*7 


[§ 178] f. Discovery, Knowledge, or Notice of 


Thompson, (Tex. Civ. A.) 230 SW 27. Schreiner v. Ranweiler, 169 | alleging fraud in: (1) Alteration of 
738; Keating v. McCutchen, 14 Tex. | Minn. 92, 210 NW 628. deed. Shreve v. Carter, 177 Ark. 815, 
Civ. A. 150, 36 SW 597. 28. Kent v. Snyder, 30 Cal. 666; 8 SW (2d) 443. (2) Description of 

[b] Pleadings held insufficient to| Boyle v. Maryland State Fair, 150] Property in deed. Cobern vy. Foshee, 


show mutual mistake in: (1) Con-| Md. 3383, 1384 A 124. 


(Ala.) 128 S 779; Holson v. Butler, 


tract. Burgin v. Suge, 204 Ala. 270,| 29. Boyle v. Maryland State Fair, | 62 Cal. A- 69, 218 P 55. (3) Descrip- 


85 S 533; Pickrell, etc., Co. v. Cas- | supra. 
tleman Blakemore Co., 174 Ky. 1, 


tion of real estate in mortgage. 
Snider v. Freeman, 214 Ala. 295, 107 


191 SW 680; Moore v. Studebaker 30. Kent v. Snyder, 30 Cal. 666;|/S 815. (4) Foreclosure sale deed. 


Bros. “Mfe. GCo.,, (Tex, Civ. A.) 136 


Schweitzer v. National House, etc.,| Feil v. Feil, 191 App. Div. 840, 182 


Hane ~| Assoc, 93 N. J. Eq. 644, 117 A 701;|}NYS 280 [rev 178 NYS 197]. (5) 
ois gee Mn eee Shapers: ave Cammack v. Prather, (Tex. Civ. A.) | Giving of note without negotiabil- 


Lindenberger v. Rowland, 158 Ky. 74 SW 354. 


ity. American Nat. Bank v. Mar- 


760, 166 SW 242; Boyle v. Maryland 31. Robertson v. Melville, 60 Cal.| Shall, 122 Kan. 7938, 253 P 214. (6) 


State Fair, 150 Md. 333, 134 A 124;|A. 354, 212 P 723; 


Welles v. Yates, | Insertion of assumption clause in 


d 42 Okl. 764,| 44 N. Y. 525; Friedman Marble, etc.,| deed. Betz v. Swanson, 200 Iowa 
POLE atl Less oar v.| Works v. Whitcomb, 186 App. Div. | 824, 205 NW 507. (7) Insurance 


King, 24 Cal. A. 713, 142 P 131; | 509, 174 NYS 531; 


Arlt v. Whitlock, | Policy. Grieb v. Equitable L. As- 


: i r. Soc., 189 Fed. 498 [aff 194 Fed. 
Nelson v. Downtain, (Tex. Commn. | 65 App. Div. 246, 72 NYS 522. see ? . 
A.) 265 SW 135 [rev (Civ. A.) 249] 32. See cases supra note 31. BO AE SO OST AE OY ee cies nae 


Sw 241]. (4) Mortgage. Crawford 33. 


282, 78 S 58; Emerson-Brantingham | qo. y, General 


779. 


[aj Pleadings held sufficient to 
show mistake in: 
tinuation certificate. Clarksburg 5 
Trust Co. v. Commercial Casualty 34. Schreiner 
Ins. Co., 40 F. (2a) 626. (2) Con-| Minn, 92, 210 


| 60, 164 P 558; Hughey v. Smith, 65 
Cy ends and Con | Or 6323.¥138y P68: 


sum in mortgage. First Nat. Bank 


aAdlen, 120) Ori 96 slay: ; 
v. Chattanooga Sav. Bank, 201 Ala. | 954 ee A eens Suit, etc., ‘Ve. Blam (226 WOK 2,5 208 Ee See 


(9) Writing of contract. New v. 


ru ete, ASSUK. 2 , : 
Impl. Co. v.' Rogers, (Mo.) 229 SW| Gy “iGo Seon “tis, “19 Wambach, 42 Ind. 456 


ali Bs, GIG GY angle eo 


Peninsula Lumber Co. v. Royal In- [b] Pleadings held insufficient to 


Bore eee bese tab eis ore Ss ae Bree as Co. 84 Or.| Ployment. Moore v. Studebaker 


684, 184 P 562; show fraud in: (1) Contract of em- 


Bros. Mfg.) Co.) (Dex... Civin A.)E 3G 
Sw 570. (2) Deed. Plistil v. Kas- 
par, 168 Iowa 3338, 150 NW 584. 


Ranweiler, 169 | (3) Lease. Carr v. King, 24 Cal. 


NW 628; Calkins | 4 713,142 P 131. (4) Note and mort- 


tract for purchase of stock. Unger | Dredging Co. v. State, 191 N. C. 248,| sace.’ Allen v. Bates, 135 Okl. 265, 


v. Weisner, 129 Misc. 363, 221 NYS|]131 SE 665. 


24 Py LOK: (5) Promissory note. 


489. (3) Description of property in 35. Boyle v. Maryland State Fair, | Baker v. Patton, 144 Ga. 502, 87 SE 


contract of sale. Rich v. Fry, 1961150 Md. 333, 134 A 124. 659 (indorsement). 
Ind. 303, 146 NE 393, 148 NE 202. 36. Calkins Dredging Co. v. State, {c] Defrauded party cannot treat 
(4) Description of property in deed.!191 N. C. 243, 131 SE 665. alleged fraudulent representations as 


Jacobs v. Parodi, 50 Fla. 541, 39 S 


833. (5) Description of real SALI Peele ectng ser fs anweiler, 169 | sentations constitute only grounds 
1 - ’ ao, 


Dredging ‘Co. v. State, 191 N. C. 243 for avoiding liability under the con- 


in mortgage. Weer ay eaten: a 
Ala, 568, 71° S 92: esignation = 
of grantee in deed. Zeigler v. Zeig- 131 oe ; 

ler, 180 Ala. 246, 60 S 810. (7) In- 38. Schreiner 
serting assumption clause in deed. 


Ranweiler, 169 terms of a contract; such repre- 


tract, and cannot be a covenant of 

: the instrument itself. Holcomb, etc., 

Ranweiler, 169 | Mfg. Co.,v. Jones, 102 Okl. 175, 228 
968. 


Minn. 92, 210 NW 628. P 


Betz v. Swanson, 200 Iowa 824, 205 39. Auerbach v. Healy, 174 Cal. 45. See cases infra this note. 


NW 507. (8) Insurance policy. Kan-| 60, 161 P 1157. 


sas Amusement Co. vy. Maryland Cas- | Keller, 


Hid igo $291 CP Sienaing | [2] Pleadings held sufficient.— 


Spirt v. Albert, 109 Conn. 292, 146 


ualty Co., 122 Kan. 800, 253 P 405;| charging no more than that the oth- ‘A 717 (deed): Hunnicutt v. Archer 
Page v. Rollingstone Mut. Farmers’ er party “suspected” the pleader’s 163 Ga. 868, 137 SE 253 (deed): Scott 
F. Ins. Co., 166 Minn. 74, 207 NW ]|mistake is defective on apt demur- v. Spur, 169 Ky. 575, 184 Sw 866 


24. (9) Quitclaim deed. Skidmore | rer). 


v. Stewart, 199 Ala. 566, 75 S 1 (as 40. Kinney v. Ensminger, 87 Ala. 


against demurrer on ground that]! 340, 6 S 72. 


mistake, if any, was of law and not 41. Prater v. Bennett, 98 Ga. 413, 
of fact). 25 SE510; Koons y. Blanton, 129 Ind. 


[b] Pleadings held insufficient to | 383, 27 NE 334. 


allege mistake in: (1) Deed. Auer- 42. Home Ins. 


Co. v. Virginia- 


(written contract). 

[b] Pleadings held insufficient.— 
Carr vi King 824" Cal An (132142 
131 (lease). 


46. Alternative allegations gen- 
erally see Pleading § 91. 


bach v. Healy, 174 Cal. 60, 161 P| carolina Chemical Co., 109 Fed. 681. 47. Christopher, etc., St.- Riso: 


1157; Martin v. Turner, 166 Ga. 293, 


143 ‘SE 239. (2) Lease. Carr v. 43. See supra notes 26-42. 


v. Twenty-Third St. R. Co., 78 Hun 
162, 29 NYS (233s[atl 149% Ne syYewon: 


King, 24 Cal. A. 713, 142 P 131. 44. See cases infra this note. 43 NE 538]; Portugal v. Reisman, 
26. See supra §§ 65-68. : [a] Pleadings held sufficient as|192 App. Div. 492, 183 NYS 190. 


ra 


1020 [53 C.J.] 
Mistake or Fraud. A pleading for reformation 
should set forth the fact of the discovery of the mis- 
take, or fraud and mistake, relied upon,*® the time 
when the discovery was made,*® although on this 
point there is authority to the contrary,°® and, in 
order to be free from the defense of laches,®! where 
there has been a delay, the reason why it was not 
made sooner,” and sufficient exeuse for the delay,°* 
a pleading showing laches on its face without aver- 
ment of such excuse being demurrable.°* Where 
the bill is silent as to the time of discovery, the mis- 
take must be taken to have been known to all par- 
ties interested from the time the instrument was 
made.°® As against persons who were not parties 
to the instrument, but who later become subject to 
being affeeted by its reformation, the averment of 
actual notice of the mistake or fraud has been re- 
quired,°®® or an averment that such a person has by 
some act or agreement estopped himself from rely- 
ing on the want of knowledge or notice of the mis- 
oe 57 


[§ 179] g. RAratinine Negligence or Fraud of 
Complainant®*—(1) Negligence. A pleading seek- 
ing reformation should aver facts showing that the 
mistake oceurred without, or was not due to, negli- 


48s. Lewis v. Belk, 219 Ala. 343, 


REFORMATION OF INSTRUMENTS 


against such third party of the mis- 


[§§ 178-183 


gence®® or fault®® on the part of the pleader, and 
that it was not due to negligence on the part of his 
agent,®2 or that it was not the result of want of 
ordinary eare on the part of the pleader.®? 


[§ 180] (2) Fraud. It is not necessary for com- 
plainant to aver that he did not perpetrate a 
fraud,®* as by purposely executing the instrument 
with knowledge of the mistake therein.* 


[§ 181] h. Negativing Intervention of Rights of 
Third Persons.°° A bill for reformation need not 
negative the fact that rights of third persons have 
intervened which would render inequitable or in- 
effective a reformation of the instrument,®® such 
being defensive matter.°* 

[§ 182] i, Agent’s Authority.°® If it appears 
from the petition that the instrument was made by 
an agent, and that he had no authority to make the 
instrument in the form in which it would be if re- 
formed as prayed for, the petition is properly dis- 
missed on demurrer.®® 

[§ 183] 3. Prayer for Relief.7° If the evident 
object of a pleading, as shown by,its averments, is 
reformation, it is not defective for that purpose be- 
cause of the lack of a specifie prayer therefor,’ al- 


ligence.—Richardson vy. Perrin, 137 


122 S 413; Coates v. Smith, 81 Or.| take. Harper v. Combs, 61 W. Va. 561,| Ga. 432, 73 SE 649. 

556, 160 P 517; Cook v. Knight, 106 | 56 SEH 902. [ad] Allegations held sufficient to 

S.C. 310, 91 SE 312; Harper v. [b] Actual or constructive notice. | negative negligence in failing to read 

Combs, 61 W. Va. 561, 56 SE 902. —Vial v. Norwich Union F. Ins. Soc.,] the instrument before signing, be- 
49. Coates v. Smith, 81 Or. 556,}172 Ill. A. 184 [aff 257 Ill. 355, 100 NE'| cause of reliance on an attorney. 

60m Poel etanpery ov. Combs, 611 9290 44 URANS S87; AnnCas1914.A Hitchens v. Milner Land, ete:,.. Co., 65 

W. Va. 561, 56 SE 902. 1141]. Colo. 697, - LTS. BP B75. 


60. Reams _ v. McMinnville, 153 
Tenn. 408, 284 SW 382, 


50. Jones v. McNealy, 139 Ala. {c] Rule applied to reformation 
379, 35 S 1022. See Cook v. Knight, }] of a deed as against intervening mort- 
106 S. C. 310, 91 SE 312 (apparently | gagees. Storthz v. Bank of England, 61. 
so holding). 123 Ark. 451, 185 SW 784. 


51. See supra §§ 150-154. : 


52. Harper v. Combs, 61 W. Va. 
561, 56 SE 902. 

[a] Ignorance and knowledge at 
different times.—‘‘A general allega- 
tion of ignorance at one time, and of 
knowledge at another are of no effect.” 
Wood v. Carpenter, 101 'U. S. 135, 140, 
25.1. ed. 807 [quot Harper v. Combs, 
61 W. Va. 561, 564, 56 SE 902]. 


' 58. Lewis v. Belk, 219 Ala. 348, 122 
S 413. 


54. Lewis v. Belk, supra 


[a] Delay of more than thirty- five 
years, after the execution of an in- 
strument, in bringing suit for its ref- 
ormation, held to render bill demurra- 
ble for laches. Lewis v. Belk, 219 Ala, 
343, 122 S 413. 


55. Mathews v. Benevides, 18 Tex. 
Civ A 475,45 SW 31. 


56. 'Storthz v. Bank of England, 
123 Ark. 451, 185 SW 784; Sickmon v. 
Wood, 69 Ill. 329; Vial v. Norwich 
Union F. Ins. Soc., 172 Ill. A. 134 [aff 
257 Ill. 355, 100 NE 929, 44 LRANS 
817, AnnCas1914A 1141]; Baster v. 
Severin, 64 Ind. 375; Harper v. 
Combs, 61 W. Va. 561, 56 SE 902. But 
see Snyder v. Grandstaff, 96 Va. 473, 
31 SE 647, 70 AmSR 868 (holding that 
where a bill to reform a deed is based 
on an alleged mutual mistake, it is 
not demurrable, although it fails to 
allege notice to a purchaser for value, 
for a mutual mistake in a deed on the 
part of antecedent parties will not 
affect a purchaser for value and with- 
out notice). 


[a] Thus, where a deed of trust 
included a wrong tract of land, and 
the debtor conveyed to a third party 
the tract which should have been in- 
cluded in the ‘trust, a bill to reform 
the deed of trust must charge notice 


[ad] ‘Where a bill for reformation 
of a deed by a subsequent purchaser 
of the property does not allege her 
want of notice of the mistake, con- 
struing it most strongly against com- 
plainant, she must be held to have 
known of the mistake when she ac- 
quired her rights. Jones v. McNealy, 
139 Ala. 379, 35 S 1022 


S57. Vials va enaton Union IF. Ins. 
Soce dite lle Ales 4 Tare 25% Lite S56) 
100 NE 929, 44 LRANS 3:17, AnnCas 
1914A 1141]. 

58. WNegativing contributory negli- 
gence see Negligence §§ 678-686. 

Negligence see supra §§ 111-115. 

59. Peacock v. Bethea, 151 Ala. 141, 
43 S 864; Pearson v. Dancer, 144 Ala. 
427, 39 S 474; Cherokee Oil, etc., Co. v. 
Lucky Leaf Oil, ete., Co., 116 Okl. 121, 
242 P 214, 45 ALR 698;, Lange vy. 
Allenpea20On- 96> 201 Pewloy ny Bt 
Menefee Lumber Co. v. Gamble, 119 
Or. 224, 242 P 628; Rosenberg Suit, 
etc., Co. v. General Ace., etce,, Assur. 
Corp, Ltd.) 98 Or. 118, 1938 P44. Pen- 
insula Lumber Co. v. Royal Indemn. 
Co., 98 Or. 684, 184 P 562; Boardman 
v. Pennsylvania Ins. Co., 84 Or. 60, 164 
P 558; Osborn v. Ketchum, 25 Or. 352, 
385 P 972; Meier v. Kelly, 20 Or, 86, 25 
P 73; Hyland v. Hyland, 19 Or. 51, 23 
P 811; Lewis v. Lewis, 5 Or. 169; 
Viall v. Hurley, 94 Vt. 410, 111 A 395. 

[a] Necessity of allegation in 
terms.—In an action for the reforma- 
tion of a deed, it is not necessary for 
complainant to allege, in terms, free- 
dom from negligence, when the facts 
stated show that no negligence was 
imputable to him. Peacock v, Bethea, 
151 Ala. 141, 43 S 864. 

[b] Pleading held to show negli- 
gence.—Baker y. Patton, 144 Ga. 502, 
87 SE 659. 

[ec] Pleading held to show no neg- 


Viall v. Hurley, 94 Vt. 410, 111 
A 395. 

62. Cherokee Oil, ete., Co. v. Lucky 
Leaf Oil, ete., Co., 116 Okl. 121, 242 P 
214, 45 ALR 698. But see Monroe v. 
Skelton, 36 Ind. 302 (holding that, to 
be entitled to have a mistake in re- 
ducing the terms of a contract to 
writing corrected, it is not necessary 
for plaintiff to allege and prove that 
the mistake was such as he could not 
have obtained a knowledge of by the 
exercise of reasonable diligence when 
he was put on inquiry). 

63. McCaskill v. Toole, 
528, 119 S 214; Harvey v. 
Ind. A. 892, 95 NE 2020. 

64 MeCaskill v. Toole, 
528, 119 S 214. 


65. Persons against whom refor- 
mation cannot be had see supra §§ 
125-142. 

66. McCaskill v. 
523, 119 S 274. 


O20, 

67. McCaskill v. Toole, supra. 

68. Mistake or fraud of agent see 
Supra §§ 51, 52, 57, 62, 638, 68. 

69. Vardeman v. Penn Mut. L. Ins. 
Co., 125 Ga. 117, 54 SE 66. 


70. Cross references: 

Bill with double aspect for reforma- 
tion or cancellation see Equity § 
426 note 96 [a] (9). 

Prayer for relief generally see Plead- 
ing §§ 188-193. 

Relief awarded see infra §§ 219-226. 

Repugnant bill seeking relict by way 
of rescission and reformation see 
Equity § 426 note 96 [a] (7). 

Seeking reformation and enforcement 
of instrument in one pleading see 
Actions §§ 197, 247. 


71. Colo.—Drake vy. Pueblo 
Bank, 44 Colo. 49, 96 P 999 

Ind.—Dehority Vv. Wrsnt 101 Ind. 
382; Brier v. Rosebrock, 76 Ind, A. 


218 Ala. 
Hand, 48 


218 Ala. 


Toole, 218 Ala. 


Nat. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 183-186] 


though in such ease reformation must be made an 
issue by the pleadings.7* But in the absence of a 
prayer for reformation, if such evident object does 
not appear, reformation cannot be granted.7? The 
reformation of a deed has been held to be fairly 
within a prayer for other rélief in a suit for injunc- 
tion involving the deed.74 Where, in addition to a 
prayer for cancellation of an instrument, a pleading 
includes a prayer for general relief reformation may 
properly be allowed;*° and, conversely, under a gen- 
eral prayer for relief in an action for reformation, 
the striking out or disregarding of a particular clause 
in the instrument has been allowed, as essential to 
relief.7° It has been held that there is no ineon- 
sistency in a prayer for the reformation or partial 
cancellation of a deed so as not to embrace complain- 
ant’s land, and to enjoin prosecution of a suit at 
law for the recovery of the land.77 

Alternative relief.7* A bill praying for a ref- 
ormation of a deed of a trustee, so as to make it con- 


209, 181 NE 248. But see Mason v. 


REFORMATION OF INSTRUMENTS 


cross pleading.—(1) Where a cross 


[53 C.J.] 1021 


form to the trust deed, and, in the alternative, for 
a reformation of the original trust deed, if the court 
should conelude that it did not properly describe the 
land, has been held good as against a demurrer.’® 


[§ 184] 4. Defects and Objections—a. In General. 
If a defect in the pleading has been waived, as by 
answering to the merits instead of demurring, it ¢an- 
not be taken advantage of by objection.8° An objee- 
tion cannot be taken on a ground not. applicable to 
the pleading.S! An omitted stipulation cannot be 
added to the petition by parol evidence.*? 


[§ 185] b. Hypothetical Form of Allegation. 
Applying the rule elsewhere stated,**® the fact that 
an allegation is in hypothetical form may not jus- 
tify a court in refusing a remedy.** 


[§ 186] c. Surplusage.’® If the necessary allega- 
tions are present, defective allegations may be treat- 
ed as surplusage, not depriving the pleader of his 
right to relief.5® 


Brantingham Impl. Co. v. Rogers, 


Mason, 102 Ind. 38, 26 NE 124 (holding 
that a naked averment of mistake, 
without seeking a reformation of the 
contract, cannot avoid the defense 
created by the contract, and that if 
correction is necessary to enable 
plaintiff to recover, the application 
for reformation should be made in the 
complaint, and not in the reply). 


+ Miss.—Moore v. Crump, 84 Miss. 
612, 37 S 109. 


N. Y.—Caswell v. West, 3 Thomps. 
& C. 383; Schultz v. Busendorf, 117 
Misc. 405, 191 NYS 629. 


N. C.—Gwyn-Harper Mfg. Co. v. 
Cloer, 140 N.C. 128, 52 SE 305. 


Okl.—Thraves v. Greenlees, 42 Okl. 
764, 142 P 1021, 1025 [cit Cyc]. 


S. C.—Thomson y. Peake, 38 S. C. 
440, 17 SE 45, 725. 


Tex.—A®tna Ins. Co. v. Brannon, 99 
Tex. 391, 89 SW 1057, 2 LRANS 548. 


See Galva First Nat. Bank v. Reed, 
205 Iowa 7, 215 NW 732, 734 (‘while 
[cross petitioner in mortgage foreclo- 
Sure] does not specifically pray for 
reformation, yet she is entitled to no 
relief without reformation’); Bor- 
rowes vy. Dtlaney, L. Ir. 503 
(where, in an action on a lease, de- 
fendant pleading mutual mistake, and 
there being no counterclaim for recti- 
fication, the court was held entitled on 
the pleadings and evidence to treat 
the lease as reformed by substituting 
1888 for 1898); Breslauer v. Barwick, 
36 L.-T. Rep. N. S. 52 (holding that 
where the defense to an action on a 
charter party is that the charter par- 
ty was with a third party, and not 
with plaintiff, a reply alleging that a 
printed form of such third party was 
used, the name of such party being 
left in by mutual mistake, is not de- 
fective for failure to ask for refor- 
mation, since, if such facts are shown 
as would cause the instrument to be 
reformed by the proper court, it will 
be treated as reformed). But see An- 
derson v. Mollitor, 223 Mich. 159, 193 
NW 851, 852 (“power of the court to 
reform deeds and contracts in case of 
fraud and mutual mistake exists, but 
to operate to that end must be in- 
voked in the pleadings’’): 

“It is true the defendant has not 
asked for a reformation . but a 
eourt of equity, in administering jus- 
tice, affords such relief as the facts 
warrant, and, if it be necessary to re- 
form the contract, has the power, as 
it is its duty to do.” Sehultz v. Bus- 
enaort, 105 Misc. 405, 191 NYS 629, 

32. 


[a] Prayer for general relief in 
[53 C. J.—55] 


bill based on a mistake in a deed con- 
cludes with a prayer foy general re- 
lief, the chancellor shouad decree that 
the cross complainants are, as to the 
cross defendants, the owners of the 
property in question, where the proof 
shows such to be the case, although 
the cross bill does not seek the refor- 
mation of the deeds. Moore v. Crump, 
84 Miss. 612, 37 S 109. (2) Cross bill 
generally see infra § 180. (3) Where 
a counterclaim, while not specifically 
praying for a reformation of a con- 
tract, contains a prayer for all proper 
relief, and the allegations of the coun- 
terclaim are controverted by the re- 
ply, and the whole matter is before 
the court, reformation is proper. Lo- 
Sau v. Langan, 145 Ky. 599, 140 SW 


[b] Under a bill for foreclosure 
of a mortgage, with no prayer for ref- 
ormation of the description, a court 
cannot reform the mortgage so as to 
change the description. Morgan v. 
Meuth, 60 Mich. 238, 27 NW 509. 

{[c] Prayer for quieting of title 
and all other proper relief is suffi- 
cient to authorize a reformation of a 
deed alleged to convey, by mutual 
mistake, other land than that which 
the grantor had agreed to convey. 
Brier v. Rosebrock, 76 Ind. A. 290, 
131 NE 243. 

[ad] Reformation based on general 
denial.— Tennyson v. Fleener, 45 Ind. 
A. 50, 90 NE 91. 

72. Burton v. Tennessee L., etc., 
Ins. Co., 198 N. C. 498, 152 SE 396; 
Gwyn-Harper Mfg. Co. v. Cloer, 140 
Nae Lach Daou OUD me DTaVeSs, LV. 
Greenlees, 42 Okl. 764, 142 P 1021, 
1025 [cit Cyc]; Thomson v. Peake, 
38 S. C. 440, 17 SE 45, 725. 

73. Spotswood v. La _ Fayette- 
Phoenix Garage, 207 Ky. 477, 269 SW 
514; Denney v. Crabtree, 194 Ky. 185, 


238 SW 401; Emerson-Brantingham 
Impl. Co. v. Rogers, (Mo,) 229 SW 
779; Gamble v. Daugherty, 71 Mo. 
599; Newsom v. Norwood, 127 S. C. 


162, 120. SE 846. 

“While not conclusive, it is signifi- 
cant that the prayer for judgment 
makes no allusion to the reformation 


of the deed.” Newsom v. Norwood, 
supra. 
[a] Thus, where a petition is 


plainly to foreclose a mortgage, and 
refers to an error in description, but 
asks no remedy founded thereon, and 
contains nothing suggesting the in- 
clusion of the remedy in its prayer 
for general relief, it is insufficient to 
warrant reforming the mortgage and 
foreclosing it as reformed. HEmerson- 


(Mo.) 229 SW 779. 


74. Haslett v. Stephany, 55 N. J. 
Eq. 68, 36 A 498. 


75. Hardy v. Ladow, 72 Kan. 174, 
83 P 401; Grafton v. Remsen, 16 How 
Pr (N. Y.) 32. Compare Drovers’ Live 
Stock Commission Co. v. Custer Coun- 
ty State Bank, 19 Okl. 202, 91 P 850 
(holding that in an action on a bond 
given to release property attached, a 
prayer to reform the bond so as to 
bind the principal and the sureties 
“to pay any judgment that might be 
rendered in the case’ instead of 
“against it,’ meaning defendant, will 
not be granted where, if the property 
attached actually belonged to the 
principal, the bond was in proper 
form, and if it was in fact the prop- 
erty of other parties, plaintiff should 
ks so stated in its original peti- 
ion). 


[a] Rule applied to: (1) Deed of 
trust. Grafton v. Remsen, 16 HowPr 
(N. Y.) 32. (2) Lease. Hardy v. La 


Dow, 72 Kan. 174, 83 P 401. 


76. Witchner v.. Fidelity Mut. Fire 
Assoc., 103 Iowa 276, 72 NW 530. 


77. . Stover v. Hill, 208 Ala. 575, 
94S 826. 
78. Cross references: 


Bill in equity with double aspect see 
Equity § 426. 

Praying alternative relief generally 
see Pleading § 191. 


79. Jones v. Levy, 92 Miss. 551, 46 
S 825. 


80. Hyland v. Hyland, 19 Or. 51, 23 
P 811; Hagenah vy. Geffert, 73 Wis. 
636, 41 NW 967. 

81. Avery v. Equitable L. Assur. 
Soc., 52 Hun 392, 5 NYS 278 [rev on 
other grounds 117 N. Y. 451, 23 NE 3]. 


{a] Objection that the bill states a 
case of unilateral mistake cannot be 
made where grounds for reformation 
are alleged. Providence Steam-En- 


gine Co. v. Hathaway Mfg. Co., 79 
Fed. 512. 
82. Roberts v. Elmore, 3 Oh. Dec. 


(Reprint) 208, 4 WklyLGaz 393. 
nee See Equity § 408; Pleading § 
84. Conner v. Baxter, 124 Towa 219, 
99 NW 726. 

85. Generally 
Pleading §§ 83, 84. 

86. Gardner v. California Guaran- 
tee Inv. Co., 137 Cal. 71, 69 P 844; Fly 
v. Brooks, 64 Ind. 50. 

[a] Rule applied to vague and un- 
roan complaint.—F ly v. Brooks, 64 
nd. 50. 


see Equity § 865; 
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[§ 187] B. Cross Pleading or Counterclaim for 
Reformation at the instance of a 
defendant should be made by alleging the ground 
and asking affirmative relief by a cross bill,** cross 
complaint,®® cross petition,’® cross claim in the an- 
The sufficiency of par- 
ticular cross pleadings as stating a cause of action 
for reformation is treated in preceding sections.°* 
Relief cannot be had without setting up facts upon 
which the equitable jurisdiction depends.®* 


[§ 188] C. Plea or Answer—1. In General. 
eral rules®® apply as to necessity and sufficiency of 
pleas and answers in actions or suits for reformation 
The plea or answer must put in 
pleading seeking 


Reformaticn.’* 


swer,®! or counterclaim.°? 


of instruments.?® 


issue the essential allegations of the 


87. Answer seeking reformation 
see ‘infra § 189. 
88. Wiegel v. Moreno-Burkham 


Constr. Co., 153 Ark. 564, 240 SW 732; 
King v. Enterprise Ins. Co., 45 Ind. 43; 
Conger v. Parker, 29 Ind. 380. 


{a] “Reformation of a contract for 
fraud or mistake may be set up 
by way of cross-bill in a suit at law 
based upon the contract.” Wiegel v. 
Moreno-Burkham Constr. Co., 153 Ark, 
564, 240 SW 732, 738. 


Cross bill generally see Equity §§ 
596-617. 


89. Murphy vy. Lacey, 204 Cal. 94 
266 P 535. ; 
g0. Shannon vy. Universal Mortg., 


etc., Co., 116 Oh. St. 609, 157 NE 478: 
ar v. Ricker, 46 Oh. St. 265, 21 NE 


[a] Reformation of indorsement of 
promissory note at request of indors- 
er. Shannon v. Universal Mortg., etc., 
Co., 116 Oh. St. 609, 157 NE 478; Farr 
v. Ricker, 46 Oh. St. 265, 21 NE 354. 


91. Chase v. Sullivan, 99 Fla. 202, 
126 S 359. 


92. Conyers v. Mericles, 75 Ind. 


443; Born v. Schrenkeisen, 110 N. Y. 
55, 17 NE 339; National Gum, etc., 
Co. vy. MacCormack, 124 App. Div. 


569, 109 NYS 286; Madison vy. Bene- 
diet, 73 App. Div.- 112; 76° NYS: 402% 
Cuthbertson v. Morgan, 149 N. C. 72, 
62 SE 744; Page Woven Wire Fence 
Co. v. Staudenmayer, 174 Wis. 154, 
182 NW 746. 


[a] “The reformation of a con- 
tract may be set up as a counterclaim 
in an action based on the contract.” 
National Gum, ete., Co. v. MacCor- 


mack, 124 App. Div. 569, 109 NYS 
286, 293. 
[b] Definition as counterclaim.— 


“The fact that [the part of the an- 
swer setting forth facts and praying 
for reformation] is not in express 
terms defined as a counterclaim may 
be disregarded.” National Gum, etce., 
Co. v. MacCormack, 124 App. Div. 569, 
109 NYS 286, 293. 


Cross complaint, petition, or coun- 
eer generally see Pleading §&§ 


93. See supra §§ 166-182. 


94 Buchanan v. Harrington, 
N. C. 39, 53 SE 478. 


95. See Equity §§ 453-584; Plead- 
ing §§ 197-379. 


96. See cases infra this section. 


{a] Answer alleging willingness 
to correct any mistake in an instru- 
ment sought to be reformed, on ap- 
plication, “falls very far short of 
admitting the mistake and offering to 
correct it.”” Robbins v. Battle House 
Co., 74 Ala. 499, 505. 


{[b] Answers held insufficient.— 


(1) Where, in a suit for reformation 
of deeds exchanging lands, it is al- 
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reformation.°? 
of. 
the reformation 


faith.” 


Gen- 


way of defense, 
asked for, in the 


leged that through the fraud of de- 
fendant the deeds failed to express 
the agreement that each party should 
assume and pay existing mortgages, 
an answer admitting allegations as 
to ownership of the several parcels 
and the mortgage encumbrances, but 
denying allegations as to fraud, is 
insufficient. Bourbeau v. Whittaker, 
265 Mass. 396, 164 NE 453. (2) Where 
a defendant, sued for an adjudgment 
that he correct a mistake in a convey- 
ance, on the ground that the property 
is wrongly described therein, says in 
his answer that he made a mistake 
in the contract of sale, and asks to 
have the contract of sale reformed, 
the answer is defective in not show- 
ing that plaintiff made any mistake 
in the contract, and, without such al- 
legation, is irrelevant and constitutes 
no defense. Kreitz v. Frost, 5 AbbPr 
NS ONY O27, 


97. See cases infra this note. 


[a] A plea which merely sets out 
the deeds in plaintiff’s chain of title 
and denies that by such deeds plain- 
tiff acquired title to the interests in 
the suit fails to put in issue the al- 
legations of a bill for reformation of 
a deed and mortgage based on mis- 
take in the interest conveyed to de- 
fendant and will be overruled, Cran- 
ston Print Works v. Dyer, 18 R. I. 
526, 30 A 460. 


[b] In an action by the indorsee 
to reform a promissory note, which 
recites that it was given in part for 
the purchase-money of land, where 
the complaint alleges a mistake in the 
description of the land, defendant’s 
answer, admitting “the execution of 
the note mentioned in said complaint,” 


‘but stating that “the same was exe- 


cuted for the real estate therein de- 
seribed, and for no other considera- 
tion whatever,’ and denying ‘every 
allegation in said complaint not spe- 
cifically admitted herein,” puts in is- 
sue the alleged mistake and indorse- 
ment, and is good. McIntosh y. Robi- 
son, 68 Ind. 120. 


[c] Disclaimer insufficient.—Where, 
in an action to reform a deed, plain- 
tiff alleges that, in order to enable 
his wife, as one of the heirs of H, to 
convey to defendant all lands owned 
by H at the time of his death, he 
joined in the deed, which by mistake 
included tracts owned by him and for 
which he ‘had patents, and which 
were not owned or claimed by H, de- 
fendant’s disclaimer of title to plain- 
tiff's tracts by virtue of plaintiff's 
patents is insufficient to warrant 
judgment for him, since it leaves in 
issue the ownership of the lands in 
question by H at the time of his 


death. Dean y. Hall, 105 SW 98, 81 
KyL 1306. 
98. Wilson v. Henderson, 200 Ala. 


697, 75 S 935; Hunnicutt v. Archer, 
163 Ga, 868, 137 SE 253; Binswanger 
v. Employers’ Liability Assur. Corp. 


[§§ 187-189 


The defense of laches®* or of the 
statute of limitations®? must be pleaded to be availed 


Third persons cannot intervene’ and complain of 


unless they plead and prove that 


they are subsequent lienholders or purchasers in good 
In a suit to reform a deed a defendant who 
interposes the defense of being a bona fide purchaser 
must allege of what estate his grantor was seized 
and in possession.® 

[§ 189] 2. Asking for Reformation.* 
averments ground for reformation may be set up by 


On proper 


and reformation of the instrument 
plea or answer.® Such ground must 


be properly and formally pleaded;® and the facts 


Ltd., (Mo. A.) 28 SW (2d) 448. 
[a] Raised by demurrer.—A peti- 
tion for the reformation of a deed, 


executed sixty five years before the 
petition was filed, was demurrable 
because of the staleness of the trans- 
action, the question of staleness being 
one which can be raised by demurrer, 
although the statute of limitations, if 
relied on, must be pleaded, so that it 
was not error to sustain a demurrer 
to the petition, especially where it 
did: not pray for the reformation as it 
should have under Civ. Code Pract. § 
90. Denney vy. Crabtree, 194 Ky. 185, 
238 SW 398. 

Laches see supra § 150. 

99. Hunnicutt v. Archer, 163 Ga. 
868, 187 SE 253; Swinebroad v. Wood, 
123 Ky. 664, 97 SW 25, 29 KyL 1202; 
Denney vy. Crabtree, 194 Ky. 185, 238 
SW 398. 


[a] Demurrer is not proper.— 
Swinebroad v. Wood, 123 Ky. 664, 97 
SW 25, 29 KyL 1202. 


Limitations see supra § 151. 


_1. Persons against whom reforma- 
von cannot be had see supra §§ 125-. 
2. Blount v. Payne, (Tex. Civ. A.) 

187 SW 990. 


3. Hyland v. Hyland, 
pat dod ehe tale 

4 Cross pleading asking reforma- 
tion see supra § 187. 


5. U. S—Shields v. Mongollon Ex- 
Tporateon Co., 137 Bed... 539, 70 CCA 


TSeOn pus 


Colo.—Selder v. Winegar, 71 Colo. 
574, 203°P 667. 


Iowa.—Hanna v. Wright, 116 Iowa 
275, 89 NW 1108. 


Mass.—Fowle v. Pitt, 183 Mass. 351, 
67 NE 343. 


Minn.—Schreiner vy. Ranweiler, 169 
Minn, 92, 210 NW 628. 


Mo.—Sullivan Vv. 
Bank, 293 SW 129; Hook v. Craig- 
head, 32 Mo. 405; lLeitensdorfer v. 
Delphy, 15 Mo. 160, 55 AmD 1387; Bar- 
low v, Elliott, 56 Mo, A, 374. : 


N. C.—Anderson y. Logan, 105’ N. 
C. 266, 11 SHE 361. 


Wis.—Palmersheim v. Gates, 179 
Wis, 291, 191 NW 567;,\ American ° 
Steam Laundry Co. v. Riverside Print- 
ing Co.,. 171. Wis. 644, 177 NW 852) 


, N. B.—McKean v. Dalhousie Lum- 
ber /Co.,, 40 WN. Bv2is. 


But see Osceola Fertilizer Co. y. 
Beville, 86 Fla. 479, 98 S 354 (hold- 
ing that in ejectment, a plea on equi- 
table grounds, containing a prayer to 
reform an agreement and deed of pur- 
chase for error in description, is im- 
proper as to the prayer to reform), 


6. _Anderson v. Logan, 105 N. C. 
266, 11 SE 3861. 


Harrisonville 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 189-193] 


must be pleaded with the same accuracy and to the 
same extent as though the pleading were the initial 
one in the suit.’ The fact that a note sued on is not 
due is matter in abatement, and if this can be made 
apparent only by facts involving reformation of the 
note, the answer must contain a prayer for reforma- 
iion.* The sufficiency of particular pleas or answers 
as stating a cause of action for reformation is treat- 
ed in preceding sections.® 


[§ 190] D. Reply.1° To ask in the reply for 
reformation of an instrument that has been declared 
on in the complaint is a departure from the cause 
of action.11_ But where an erroneous instrument is 
set up in answer to the cause of action declared on, 
plaintiff is entitled to allege in his reply a ground 
for reformation as to such instrument; and pray 
reformation.!2 ~ 


[§ 191] E. Demurrer.'? Following the general 
rule’* the sufficiency of a bill or other pleading seek- 
ing reformation may be tested by demurrer.1> Since 
a demurrer admits the truth of all facts well plead- 
ed, if the allegations show with clearness the case 
for reformation, the pleading demurred to will en- 
title its pleader to reformation.1® On demurrer to 
a bill to reform on the ground of mutual mistake a 
written contract declared on in an action at law 
and set out in the bill, it has been held not necessary 
to construe the contract.17 In an action by a pur- 
chaser at a mortgage foreclosure to reform the de- 
seription of the property a demurrer, on the ground 
that complainant purchased at the foreclosure sale 
the property described in the foreclosure deeds sub- 
sequently made to him, attacks the bill for its de- 
fect in failing to allege any mistake in which the 
purchaser participated.t® The sufficiency of partic- 
ular pleadings seeking reformation, as against de- 
murrer, is treated in preceding sections.1® 
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Pleadings. Pursuant to and subject to rules else- 
where stated?° the pleadings may be amended.*! In 
a suit for specific performance of an agreement to 
execute a lease, refusal of an amendment to the 
complaint praying reformation so as to correct ar 
error in naming the lessee, has been held error;*? 
and likewise, in replevin, ‘where conversation and 
other matters culminating in the written contract 
were held inadmissible, amendment of the answer . 
so as to show fraud by plaintiff and to pray refor- 
mation, has been held proper.?* It has been held that 
where a deed is void on its face, averments of ex- 
trinsic facts on which it may nevertheless be re- 
formed are amendable,?# and that, on a motion to dis- 
miss for want of equity, such amendments must be 
considered as made.?® Where the last of a series of 
amendments to a bill for reformation strikes from 
the bill and all prior amendments all averments in- 
consistent with the averments of that amendment, 
thus placing on the opposing counsel and the court 
the duty of ascertaining inconsistent averm re the 
requirements of strict foleadine are not met.?® In 
a suit for reformation on the ground of mt mis- 
take, refusal to permit an amendment to the com- 
plaint, stating a mistake on the part of plaintiff 
and fraud on that of defendant, is harmless, where 
the court finds that there was no omission, and it 
is not claimed that the purpose of the amendment 
was to secure the admission of evidence which would 
otherwise have been exeluded.?* The allegations 
justifying reformation of an instrument may appear 
in a supplemental petition in a suit originally 
brought on the instrument as written,?* nor is it 
necessary to discover the allegations of the original 
petition.?® 


[§ 193] G. Issues, Proof, and Variance*®—1. 
Matters To Be Proved. A mistake relied on as 


[§ 192] F. Amendments 


7. Schreiner  v. Ranweiler, 
Minn. 92, 210 NW 628 


8 Scott v. Norris, 6 Ind. A. 102, 
32 NE 332, .88 NE 227; Norris v. 
Scott, 6 Ind. A. 18, 32 NE 103, 865. 


[a] The fact that, if reformation 
were denied, the plea in abatement 
will be useless, furnishes no objection 
to this manner of pleading on the 
ground that it would compel a party 
to cut up his defenses, as the note 
itself would show that it is not due. 
Scott v. Norris, 6 Ind. A. 102, 32 NE 
332, 338 NE 227. 


9. See supra §§ 166-182. 


169 


10. Generally see Equity §§ 585- 
595; Pleading §§ 392-442. 

11. Wood v. Deutchman, 75 Ind. 
148; Cox vy. Adtna Ins. Co., 29 Ind. 
586. 

12. Johnson v. Burnham, 120 Me. 


491, 115 A 261; Spelman vy. Delano, 
187 Mo. A. 119, 172 SW 1163; Turner 
v. Wabash R. Co., 114 Mo. A. 539, 90 
Sw 391. 

Answer asking reformation see su- 
pra § 189. 

13. Staleness of claim raised by 
demurrer see supra § 188. 


14. See Equity §§ 456-504; 
ing §§ 452-580. 


Plead- 


15. Cudd v. Wood, 205 Ala. 682, 
89 S 52; Goulding Fertilizer Co. v. 
Blanchard, 178 Ala. 298, 59 S 485. 

16. Moore v. Munn, 69 Ill. 591. 

17. Electric Goods Mfg. Co. v. 
Koltonski, 171 Fed. 550. 

18. Goulding Fertilizer Co. 


Blanchard, 178 Ala. 298, 59 S 485. 


and Supplemental 


19. See supra §§ 166-182. 


[a] Bill was filed against the heirs 
of a grantor who accidentally omit- 
ted the word “heirs” in the convey- 
ance to plaintiff, alleging that by 
mistake the deed conveyed a_ life- 
estate instead of a fee, and seeking to 
have such mistake corrected. De- 
fendant’s demurrer was overruled, 
for if they did not intend to avail 
themselves of the accidental omission 
of the word “heirs” in the conveyance 
to plaintiff, they ought.to have dis- 
claimed all title. . Williams v. Burnett, 
45 N 09. 

[b] Rights of third persons, act- 
ing on records in good faith, apper- 
tain to the merits, and are not 
grounds for exception of no cause of 
action for correction of error of de- 
scription in duly recorded title. Du- 
cre v. Milner, 165 La. 433, 120 S 258. 


20. meg Equity §§ 618-657; Plead- 
ing §§ 581-782. 


21. oe eases infra this section. 


fa] Amendment seeking rescis- 
sion.—An amendment of a bill of 
complaint for reformation of a con- 
tract and deeds, so as to make the 
prayer for relief in the alternative, 
to the effect that the contract be re- 
scinded and the deeds canceled if 
reformation not decreed, is properly 
refused, where the proposed amend- 
ment sets up no facts or circum- 
stances not alleged in the original 
bill, and the allegations. are insuffi- 
cient for the allowance of rescission. 
Lasier v. Mayer, 315 Ill. 362, 146 NE 
465. 


[b] Estoppel.—In an action to re- 


ground for reformation®! must be proved;*? 


and 


form a deed for misdescription of 
the property conveyed, an amendment 
to the petition alleging that defend- 
ant is estopped to deny knowledge of 
the joint condition of a driveway and 
of the mistake in omitting the condi- 
tion from the deed, is erroneously re- 
fused. Arlington Reality i Cows. 
Broome, 166 Ga. 319, 143 SE 375. 


22. Fery v. Pfeiffer, 18 Wis. 510. 

23. Fotheringham vy, Lockhart, 30 
S. D. 394, 1838 NW 804. 

24 Greene vy. Dickson, 
3846, 24 S 422, 72 AmSR 920. 

25. Greene v. Dickson, supra, 

26. Cudd v. Wood, 205 Ala. 
89 S 52 

27. nristonher eter, 
Twenty-Third St. R. Co., 
51, 43 NE 538. 


119 Ala. 


682, 


Stash: "Go: Vi 
149) SN Ys 


28. Noble v. Union Indemn. Co., 
Br Waa Ave 558. 

29. Noble v. Union Indemn. Co., 
supra. 

30. Generally see Equity §§ 670-— 
678; Pleading §§ 1144-1159. 


31. See supra § 40 et seq. 

32. U. S.—Shipman v. District of 
Columbia, 19 UssSs 143.) T0457 eS 
134, 30 L. ed. 387; Sharp v. Behr, 117 
Fed. 864; Fulton v. Colwell, 112 Fed. 
831, 50 CCA 537; Thallmann v. Thom- 
as, 111 Fed. 277, 49 CCA 317 (dictum). 

Ark.—Goerke v. Rodgers, 75 Ark. 
72, 86 SW. 887. 

Ga.—Caudell v. Caudell, 
55 SE 1028; Bell v. Americus, etc., 
Re Covet6 Gaaeib4: 

Ill.—Crilly v. Chicago Bd. of Edu- 


127 (Gas 1) 
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some of the authorities holding that the mutuality 
of mistake relied on?3 must be alleged** hold also 


that mutuality must be proved.*° 


of one party and fraud of the other is the ground 
relied on for reformation,*®* fraudulent intent need 
To support reformation because 
of a mistake in a written contract, the terms of the 
preceding agreement between the parties must be 


not be proved.*? 


proved.®§ 
Nature of reformation. 


reformation.*® 


eation, 564 111. A. 371. 


Ind.—Fox vy. Allensville, ete., Turnp. 
Co., 46 Ind. 31. 


é Ve aAney,, 127 
TOW eas LOS INIW a -20ll si Breja luv. 
Pryne, 94 Iowa 755, 64 NW 669; Chi- 
cago Title, ete. Co. v. Smyth, 94 
Iowa 401, NW 792; George v. 
Howard, 56 Iowa 646, 10 NW 212; 
Ritter v. Doerr, 25 Iowa 121. 


Ky.—Long v. Long, 15 SW 853, 12 
KyL 883. 


La.—Metcalfe v. Green, 140 La. 950, 
74 S 261. 


Me.—Andrews v. Andrews, 81 Me. 
337, 17 A 166; Fessenden vy. Ocking- 
ton, 74 Me. 123. 


Md.—Conner vy. Groh, 90 Md. 674, 
45 A 1024; McElderry v. Shipley, 2 
Md. 25, 56 AmD 703. 


Mass.—Whitworth v. Lowell, 
Mass. 43, 59 NE 760. 


Mo.—Underwood v. Cave, 176 Mo. 1, 
75 SW 453; Robinson v. Nolan, 152 
Mo. 560, 54 SW 469; Scheer v. Scheer, 
148 Mo. 447, 50 SW 111; Bartlett v. 
Brown, 121 Mo. 353, 25 SW 1108. 


Nebr.—Beach v. Reed, 55 Nebr. 
76 NW 22. 

N. Y.-——Potter v. Greenwich, 92 N. 
¥. 662 [afl 26 Hun 326]; Husted vy. 
Van Ness, 1 App. Div. 120, 36 NYS 
1043; Roberts v. Derby, 68 Hun 299, 
23 NYS 34; Herrick v. Starkweather, 
54 Hun 532, 8 NYS 145; Hirschbach 
v. Schmalz, 3 Silv. Sup. 554, 7 NYS 
ile 


178 


605, 


C.—Ray v. Durham County, 110 
N. No. 169, 14 SE 646. 

Oh.—Miller y. Milligan, 6 Oh. Dec. 
(Reprint) 1000, 9 AmLRec 419; Rob- 
erts v. Elmore, 3 Oh. Dec. (Reprint) 
208, 4 WklyLCaz 393. 


Pa.—Bierman y. Lebanon Valley 
College, 20’ Pa. Super. 133. F 


Tenn.—Gholson y. Finney, (Ch. A.) 
46 SW 345. 

W. Va.—Null v. Elliott, 52 W. Va. 
229, 438 SE 173. 

Eng.—Bonhote v. Henderson, [1895] 
Ch. 742) [ath [1895] 2) "Ch. 202s 
Lloyd v. Cocker, 19 Beav. 140, 52 Re- 
print 302; Fowler v. Fowler, 4 De G 
& J. 250, 61 EngCh 196, 45 Reprint 
97; Daniel v. Arkwright, 2 Hem. & 
M. 95, 71 Reprint 396. 

B. C.—Goodwin v. Royal Trust Co., 
[1928] 1 DomLR 309. 

And see cases infra § 199 et seq. 

33. See supra § 59 et seq. 

34. See supra § 175. 

35. U.S.—Sun Co. v. Vinton Petro- 
leum Co., 248 Fed. 623, 160 CCA 523, 
[certiorari den 247 U. S. 514 mem, 38 
SCt 580 mrem, 62 L. ed. 1244 mem]; 
Isherwood v. Newport News Ship- 
building, etc., Co., 289 Fed. 282 [rev on 
other grounds 5 F. (2d) 924]. 

Ariz.—Gingery v. Romeris, 24 Ariz. 
267, 208 P 1024. - 


The exact form to which 
the contract should be brought must be proved.3® 
Failure to prove an averment of a matter purely 
collateral will not deprive complainant of relief by 
If the proof supports the issue suf- 


| Y. 51, 43 NE)538; 
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Where mistake 
suit.*1 


[§ 194] 


missible under, Pleadings. 
for reformation are made by the pleadings,*? to 
which the proof must be confined;+* or, as other- 


[§§ 193-194 


ficiently to make out a good ease for reformation, 
it is immaterial that the proof did not support one 
of the allegations which might have helped the 


2. Issues Raised by, and Evidence Ad- 


The issues in an action 


wise stated, the proof must correspond to and with 


Cal.—Hochstein v. Berghauser, 123 
Cal. 681, 56 P 547. 
Conn.—-Reiner v. Maier, 96 Conn. 


566, 114 A 657. 

Fla.—Continental Casualty Co. v. 
Ocala, 99 Fla. 851, 127 S 894. 

I1l.—Monarch Discount Co. v. Ches- 
apeake, etc., R. Co., 285 Ill. 233, 120 
NE 743. 

Iowa.—Heard v. Nancolas, 187 lowa 
1045, 175 NW 13. 

Ky.—Collier v. Collier, 229 Ky. 746, 
17 SW (2d) 1028; Commercial Auto 


Co. v. Brandeis Nae ete CO 1 9S 
Ky. 155, 248 Sw 280% 
M pe ins (COM avs 
Shapiro, 151 Ma. 383, 135 A 163. 
Mass.—J. P. Eustis Mfg. Co. v. 


Saco Brick Co., 201 Mass. 391, 87 NE 


596 


Mo.—Dougherty v. Dougherty, 204 
Mo. 228, 102 SW 1099. 

N. J.—Gross v. Yeskel, 98 N. J. 
Eq. 64, 130 A 546. 

N. Y.—Christopher, ete., St. R. Co. 
v. Twenty-Third St. R. Co., 149 N. 


Nevius v. Dunlap, 
33 N. Y. 676; Bulkley v. Rouken Glen, 
Ine., 222 App. Div. 570, 226 NYS 544 
[aft 248 N. Y. 647, 162 NE 560]; Ocheo 
Realty Corp. v. Sev Realty Corp., 205 
App. Div. 324, 199 NYS 466; Portugal 
v. Reisman, 192 App. Diy. 492, 183 
NYS 190; White v. Williams, 48 
Barb. 222; New York Cent. R. Co. v. 
Riter-Conley Mfg. Co., 185 NYS 264. 


Oh.—Lotz v. Taylor Hotel Co., 25 
OhNPNS 535. 

Okl.—Voss v. Thompson, 105 Okl. 
238, 232 P 392; Home Ins. Co. v. Akers, 
96 Okl. 232, 221 P 498; Muskogee Re- 
fining Co. v. Waters-Pierce Oil Co., 
89 Okl. 279, 215 P 766; Davis v. Keeche 
Oil, ete:, Co., 89 Okl. 226, 214 P 711. 


Or.—Dixon vy. Fox, 127 Or. 446, 271 
P 593; Spexarth v. Rhode Island Ins. 
Co., LES Or. 22, 245 P5155 Bower v. 
Bowser, 49 Or. 182, 88 P 1104; Klein- 
sorge v. Rohse, 25 Or. 51, 34 P 874. 


Tex.—Lane v. Urbahn, (Civ. A.) 265 
SW 1063. 


Wash.—Russell v. Mutual Lumber 
Co., 139 Wash. 229, 246 P 580. 


Wis.—Grant Marble Co. v. Abbot, 
142 Wis. 279, 124 NW 264, 


36. See supra §§ 65-68. 


87. Nevius v. Dunlap, 33 N. Y. 676; 
Paskie v. Commercial Casualty Ins. 
Coy, 223) Appr Div.60891229) INS 12h 
Squiers v. Thompson, 738 App. Div. 
Bd 2) WOMmNEYS io Ambath 2 IN Ye 652 
mem, 65 NE 1122 mem]. 


38. Dougherty v. Dougherty, 204 
Mo. 228, 102 SW 1099; Attna L. Ins. 
Co. v. American Zinc, etc., Co., 169 
Mo. A. 550, 154 SW 827. 


[a] Thus, where it is contended 
that an insurance policy was, but 
failed, to contain the Same provisions 
as to certain items as a prior policy, 


the allegations on which reformation is sought.** 
In accordance with the general rules of pleading,*® 
such evidence is admissible in actions for reforma- 
tion as tends to prove or disprove an issue present- 
ed by the pleadings,*® and no proof can be offered 


the terms of the prior policy must 
be proved. AXtna L. Ins. Co. v. Amer- 
ican, ‘Zine, ete.) Co, 1L69eMo. Ass 50) 
154 SW 827. 


39. U. S.—First Nat. Bank v. 
Ocean Acc.; ete., Corp., 294 Fed. 91. 

Alaska.—Grigsby v. Dickinson, 7 
Alaska 457. 


Iowa.—Day v. Dyer, 171 Iowa 437, 
152 NW 53. 


N. Y.—Christopher, ete., St. R. Co. 
v. Twenty-Third St. R. Co., 149 N. Y. 
51, 43 NE 5388. 


Oh.—Lotz v. Taylor Hotel Co., 
OhNPNS 535. 

Tex.—Wright v. Bott, (Civ. A.) 163 
SW 360. 


Wash.—Herzberg v. 
Wash. 641, 280 P 41. 


40. Blackburn v. Perkins, 138 Ala. 
305, 35 S 250. 


41. Siling v. Hendrickson, 193 Mo. 
365, 92 SW 105. 


[a] Thus the fact that a bill to 
reform a deed alleged that by mis- 
take of the scrivener a husband was 
named therein as grantee instead of 
the wife, while the evidence showed 
that the husband directed the deed to 
be made to him, without the wife’s 
authority, does not preclude an er- 
ror of the wife from having the deed 
reformed in that suit, abundant facts 
being stated in the petition on which 
to predicate relief on the ground 
shown in the _ evidence. Siling v. 
Hendrickson, 193 Mo. 365, 92 sw 105. 


42. Interstate Lumber Co. v. Fife, 
70. Play 1785-69 S715. 


[a] No question of reformation 
arises where a petition in equity seeks 
to have a deed canceled and decreed 
to be void on the ground of fraud and 
contains only a specific prayer to that 
effect and for process requiring de- 
fendant to answer, and the answer 
does no more than deny the allega- 
tions of the petition. Roberts v. Rob- 
erts, 166 Ga. 847, 144 SE 654. 


[b] Amendment as not changing 
question involved.—Where, to a peti- 
tion for reformation of a contract on 
the ground of mutual mistake, the 
court allows an amendment alleging 
that, if there was no mutual mistake, 
then defendant committed a fraud on 
plaintiff in connection with the same 
provision in the contract, the case 
still involves only the question of 
reformation. Turner vy. Bates, (lowa) 
187 NW 469. 


43. Interstate Lumber Co. v. Fife, 
20) Ma. 78569 S) Wilbe 

44. Interstate Lumber Co. v. Fife, 
supra. 

45. See Pleading §§ 1144-1211. 

46. Ariz.—Northwestern Nat. Ins. 


Co. v. Chambers, 24 Ariz. 86, 206 P 
1081. 


Cal. House v. McMullen, 9 Cal. ae 


25 


Moore, 153 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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of matters not put in issue by the pleadings.‘? 
Where an:answer demands reformation of an instru- 
ment sued on, it is error to exclude evidence on the 
issue of defendant’s right to reformation;*® and, 
under a statute permitting legal and equitable de- 
fenses and counterclaims in the answer,*® it has been 
held error to exclude evidence of mistake in an agree- 
ment sued on, where the answer alleges mistake, des- 
pite the absence of an express counterclaim for 


reformation.®°® 


[§ 195] 3. Variance. 


[§ 196] 


The general rules relating 
to variance between allegations and proof®! apply 


A. Presumptions and Burden of Proof.*®° 


REFORMATION OF INSTRUMENTS 


XVI. EVIDENCE®® 
[By Wii1am Horean | 


There is a presumption of law that a written instru- 


664, 100 P 344. 


Conn.—Snelling v. Merritt, 85 Conn. 
83, 81 A 1039. 


Ga.—Nelson v. Spence, 129 Ga. 35, 
58 SE 697. 


Ill.—Herczeg v. Weiss, 304 Ill. 543, 
136 NE 714. 


Tex.—Mounger v. Daugherty, (Civ. 
A.) 138 SW 1070. 


_ Lal Thus under an allegation that 
it was so understood by the parties, 
plaintiff may prove that the word 
“sale’’ was used in a contract to sell 
property to mean “exchange.” House 
v. McMullen, 9 Cal. A. 664, 100 P 344. 

{b] Evidence of fraud where 
ground is mistake.—Where the ground 
on which reformation of an insurance 
policy is sought is mistake, an objec- 
tion that errors in the policy were 
under the evidence, caused by the 
fraud of the insurer’s agent, rather 
than by mere mistake, is not well tak- 
en, where it does not appear whether 
the errors were willful or inadvertent, 
fraud not being presumed. North- 
western Nat. Ins. Co. v. Chambers, 24 


. Ariz. 86, 206 P 1081. 


[ec] Testimony relating to a fidu- 
ciary relationship may be based on 
averments of reliance by complainant 
on defendant’s statements and pro- 
testations of honesty and fair dealing 
in signing the instrument, and of 
knowledge by defendant of such re- 
liance. Herczeg v. Weiss, 304 Ill. 543, 
136 NE 714. 


47. Commercial Auto Co. v. Bran- 
dies, 198 Ky. 155, 248 SW 2338, 234; 
Johnson v. Gadberry, 174 Ky. 62, 191 
SW 865; Anderson v. Mollitor, 223 
Mich. 159, 193 NW 851. 


[a] Admission of incompetent and 
unnecessary evidence by plaintiff in 
support of a written land sale con- 
tract to comply with which he seeks 
to have the deed reformed, cannot 
operate to open the way for defend- 
ant to introduce evidence that the 
mistake was in the contract, so that 
the deed should not be reformed, with- 
out raising such issue by allegations 
to that effect in his answer. Ander- 
son v. Mollitor, 223 Mich. 159, 193 
NW 851. 

[b] Reliance on instrument as 
written.— Where defendant in a suit 
for reformation relies in his answer 
on the description of land as it ap- 
pears in the instrument as written, 
he will be bound by the description, 
and cannot maintain a claim to other 
land not included in the description. 
Johnson y. Gadberry, 174 Ky. 62, 191 
SW 865. 

48. American Steam Laundry Co. 
v. Riverside Printing Co. 171 Wis. 
644, 177 NW 852. 


49. See statutory provisions. See 
also Actions § 2. 
50. Susquehanna SS. Co. v. An- 


dersen, 239 N. Y. 285, 146 NE 381. 

51. See Equity § 676; Pleading §§ 
1187-1211. 

52. See cases infra notes 53-58. 

53. See cases infra this note. 

[a] Held no variance between evi- 
dence and pleading in an action to 
reform an insurance policy and to re- 
cover on it as reformed. Chambers 
v. North American Acc. Ins. Co., 118 


Kan. 494, 235 P 859. 
54. Norris v. Smith, 41 Ala. 340; 
Lockhart v. Cameron, 29 Ala. 355; 


Adams v. Gill, 158 Ill. 190, 41 NE 738; 
French v. Boyle, 230 Ky. 619, 20 SW 
(2d) 439. 

[a] 
party seeking reformation is not suf- 
ficient to authorize reformation under 
a pleading of mutual mistake of the 
parties and mistake of the draftsman. 
French v. Boyle, 230 Ky. 619, 20 SW 
(2d) 439. 


55. Norris v. Smith, 41 Ala. 340; 
Easterwood v. Linton, 36 Ala. 175; 
Adams v. Gill, 158 Ill. 190, 41 NE 738. 


56. See cases infra this note. 


[a] Variance held immaterial un- 
der a statute providing that no vari- 
ance should be considered material 
unless the adverse party was misled 
thereby to his prejudice. Holt v. 
Holt, 120°Cal 62s 19. 


{b] In Louisiana where, in the ab- 
sence of an allegation of mistake in 
the description of land in a mortgage, 
by one who seeks its correction, the 
necessary proof is administered with- 
out objection, it will be given effect 
as though the allegation had been 


made. Metcalfe v. Green, 140 La. 950, 
74S 261. 
57.° McCormick Harvesting Mach. 


Conve VWouUulphh. 11 SD) 252,. 76 NW 


939; James v. Cutler, 54 Wis. 172, 10 
NW 147. 
58. Thalheimer v. Lockert, 76 Ark. 


25, 88 SW 591. 


59. Evidence generally see Evi- 
dence 22 C. J. p 1 


60. Burden of proof in general see 
Evidence §§ 13-24. 


Presumptions in general see Evi- 
dence §§ 25-88. 


61. U. S.—Gray v. Chicago, etc., R. 
Co., 140 Bed. 337, 72 CCA 301. 


Ala.—Cobern vy. Foshee, 126 S 779. 
Ark.—New England Securities Co. 


v. West Helena Cons. Co., 177 Ark. 
849, 8 SW (2d) 440. 
Cal.—Fraters Glass, ete, Co. v. 


in actions for reformation of instruments.°? 
where the proof corresponds substantially with and 
supports the pleadings, there is no variance.°? <A 
material variance between the allegations and the 
proof is fatal,** although a good case may appear 
in the evidence.®® 
rial and not fatal;°® thus, there is authority for the 
holding that where mutual mistake is alleged, but 
the proof shows mistake on one side and fraud on 
the other, relief will be granted.°*’ 
not be disturbed because of variance between the 
proof and the decree.*® 


Proof of mistake only of the 
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Thus, 


But a variance may be immate- 


The decree will 


ment was carefully prepared and executed,*! that 


ee eas Constr Conn CAD) Rao mes 
45. 

Colo.—Anderson v. Juanita Coal, 
etc., Co., 88 Colo. 562, 267 P 400. 


Conn.—DeKay v. Shorehaven Reaity 
Co., 104 Conn. 36, 132 A 533. 


Del.—Newell v. Hartman, ete., 
Brewing Co., 9 Del. Ch. 240, 80 A 672. 


Fla.—Smith v. Caravasios, 96 Fla. 
219, 118 'S 10. 


Ida.—Udelavitz v. Ketchen, 33 Ida. 
165, 190° 1029. 


I1l.— Vial v. Norwich, etc., Ins. Co., 
172 Ill. A. 134 [aff 257 Ill. 356, 100 NE 
oe) 44 LRANS 317, AnnCas1914A 

141]. 


Ind.—Harmon vy. Pohle, 55 Ind. A. 
439, 103 NE 1087. 


Towa.—Heard v. Nancolas, 187 Iowa 
L045 ys Evo NIWinkoe 


Ky.—Dark Tobacco Growers’ Co- 
op. Assoc, Vv. Ray, 215 Ky. 373, 235 
SW 198. 


La.—Nelson vy. Bridgeman, 152 La. 
190, 92 S 855. 


Me.—Potter v. Frank, 106 Me. 165, 
76 A 489. 


Md.—Hesson v. IHesson, 
626, 89 A 107. 


Mass.—Hayes v. Penn Mut. L. Ins. 
Co., 222 Mass. 382, 111 NE 168. 


Mich.—Moss v. Van Wagnen, 249 
Mich. 218, 228 NW 696. 


, Minn.—Sharpe v. Rogers, 12 Minn. 
74. 


Mo.—Parker v. Vanhoozer, 142 Mo. 
621, 44 SW 728; Meredith v. Holmes, 
105 Ma. A. 343, 80 SW 61. 


Mont.—Ayers v. Buswell, 73 Mont. 
UN 778th 122) aul 


Nebr.—Paine-Fishburn Granite Co. 
v. Reynoldson, 115 Nebr. 520, 213 NW 
750. 


Nev.—Carey v. Clark, 40 Nev. 151, 
T6133 


N. J.—Schaffer v. Holtzman, 
145 A 2. 


N. M.—HPlida First Nat. Bank v. 
Hartford hy. Ins) Co: oi siINeVienooas 
UPS E Sala tay. 


N. Y.—Christopher, etc., St. R. Co. 
v. Twenty-Third St. R. Co., 149 N. Y. 
51, 43 NE 538; 154 West Fourteenth 
St. Co. v. D. A. Schulte, Ine., 121 Misc. 
853, 202 NYS 737 [aff 210 App. Div. 
851 mem, 206 NYS 942 mem]; Duke 
v. Stuart, 45 Mise. 120, 91 NYS 885 
[aff 105 App. Div. 376, 94 NYS 285 
(rev on other grounds 194 N. Y. 495, 
97 NE 819)]; Halliday v. White, 21 
NYS 878; Boardman v. Davidson, 7 
AbbPrNS 439 


Oh.—Mulby v. Dunham, 29 Oh. A. 
51, 162 NH 718. 


121 Md. 


(Ch.) 
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the parties knew its contents,°? and that it speaks 
the final agreement of the parties,®® and the bur- 


Okl.—Iron Mountain Co. v. Ed- 


wards, 100 Okl. 4, 227 P 150. 


Or;—Dixon v. Fox; 127 Or. 446, 271 
P 593. 


Tex.—Janes Contracting Co. v. 
Home L., etc., Ins. Co., (Civ. A.) 245 
SW 1004 [aff (Commn. A.) 260 SW 
839]. 


Vt.—Goodell v. Field, 15 Vt. 448. 


Va.—Percy v. First Nat. Bank, 110 
Va. 129, 65 SE 475. 


~ Wash.—Heffron v. Fogel, 40 Wash. 
698, 82 P 1003. 


W. Va.—Koen v. Kerns, 47 W. Va. 
575, 35 SE 902. 


Wis.—Grant Marble Co. v. Abbot, 
142 Wis. 279, 124 NW 264. 


Wyo.—Aldrich v. Burnham, 32 Wyo. 
3, 228 P 578. 


Ont.—Crompton v. Morgan, 18 Ont 
WN 399. 


62. Janes Contracting Co. v. Home 
Life, ete., Co., (Tex. Civ. A.) 245 SW 
\ 1004. 

[a] Supersedeas bond will be pre- 
sumed to have been signed for pur- 
pose stated therein.—Mulby v. Dun- 
ham, 29 Oh. A. 51, 162 NE 718. 


{[b] Rule applied (1) to deed duly 
Signed and acknowledged. Lyon v. 
Balthis, 24 Oh. A. 57, 155 NE 815. 


(2) And to insurance policy. Mer- 
chants’, etc., Ins. Alliance v. Hansen, 
(Tex. Civ. A.) 258 SW 257; Delaware 
Ins. Co. v. Hill, (Tex. Civ. A.) 127 SW 
2838; Liberty L. Ins. Co. v. Woodward, 
(Bex. Civ.-A.) 12 SW. (2a) -248. 


63. U. S.— First Nat. Bank v. 
Ocean Acce., etc., Corp., 294 Fed. 91. 


Fla.—Smith v. Caravasios, 96 Fla. 
219, 118 S 10. 


Ind.——Harmon v. Pohle, 55 Ind. A. 
439, 103 NE 1087. 


La.—Curtis v. Bridgeman, 152 La. 
190, 92 S 855. 


Md.—Hesson vy. Hesson, 121 Md. 626, 
89 A 107. 


Mo.—XK ohnke v. Kohnke, 250 SW 53. 


N. Y.—Christopher, etc., St. R. Co. 
v. Twenty-Third St. R. Co., 149 N. 
Y. 51, 43 NE 538; Schall v. Schwartz, 
177 App. Div. 760, 162 NYS 824 [rearg 
granted 177 App. Div. 900 mem, 163 
NYS 1130 mem]; 154 West Four- 
teenth St. Co. v. D. A. Schulte, Inc., 
121 Misc. 853, 202 NYS 7387 [aff 210 
App. Div. 851 mem, 206 NYS 942 
mem]. 


Oh.—Mulby v. Dunham, 29 Oh. A. 
51, 162 NE 718. 


Va.—Percy v. First Nat. Bank, 110 
Va. 129, 65 SE 475. 


See Dotson v. Hunt, 207 Ky. 832, 
270- SW 38; Sharpe v. Rogers, 12 
Minn. 174 (holding that, where a ver- 
bal agreement is established to re- 
form a written contract void for un- 
certainty, the contract when reformed 
rests in parol, and therefore there 
is no presumption of consideration 
arising from a Seal, since if the con- 
tract is reformed, there is no contract 
under seal, and if not reformed, there 
is no valid contract); Janes Contract- 
ing Co. v. Home Life, etc., Co., (Tex. 
Civ. A.) 245 SW 1004 [aff (Commn. 
A.) 260 SW 839] (both holding that 
the executed contract is prima facie 
evidence of the actual contract be- 
tween the parties). 


[a] Between written contract and 
previous one by parol, the last agree- 
ment will be presumed to express the 
final agreement and purpose of the 
parties, in the absence of fraud, acci- 
dent, or mistake. Whitney v. Smith, 
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33 Minn. 124, 22 NW 181; Koen v. 
Kerns, 47 W. Va. 575, 35 SE 902. 


[b] Description of real estate in 
act of notary is presumed correct.— 
Jouban v. Mayer, 9 La. A. 413, 119 S 
549. 

{c] Presumption applies to insur- 
ance policy, which, as issued and ac- 
cepted, is prima facie the contract of 
the parties. Rosenthal v. U. S. First 
Nat. F..Ins. Co., 74 Fla,.371, 77 S92, 
National F. Ins. Co. v. Crane, 16 Md. 
260, 77 AmD 289; Phoenix F. Ins. Co. 
v. Hoffheimer, 46 Miss. 645; McHoney 
V...\German, Ins. .Co.,..b2 MonmAL 94; 
Slobodisky v. Phenix Ins. Co., 52 Nebr. 
395, 72 NW 483; Devereux v. Sun Fire 
Office, 51 Hun 147, 4 NYS 147; Ger- 
man Ins. Co. v. Daniels, (Tex. Civ. 
A.) 33 SW 549; Blake Opera House 
Co. v. Home Ins. Co., 73 Wis. 667, 41 
NW 968. 


{d] Presumption is not conclusive 
as against claim of fraud or mistake. 
—Liberty L. Ins. Co. v. Woodward, 
(Tex. Civ. A.) 12 SW (2d) 248. 


64. U. S.—Maryland Casualty Co. 
v. Arkansas, 40 F. (2d) 395; Rogers 
Ve Jones; 40) Ev (2d)'\\ 3335. (Gaunt v- 
Vance Lumber Co., 31 F. (2d) 503; 
Firemen’s Ins. Co. v. Lasker, 18 F. 
(2d) 875; First Nat. Bank v. Ocean 
Ace., ete., Corp., 294 Fed. 91; Bailey 
v. Lisle Mfg. Co., 238 Fed. 257, 152 
CCA 3: 


Ala.—Cobern v. Foshee, 128 S 779; 
Brumfield v. Hall, 215 Ala. 515, 110 S 
898; Booth v. Cornelius, 189 Ala. 44, 
66 S 6380; Roycroft v. Jordan, 182 Ala. 
447, 62 S 701; Patterson v. Hannan, 
150 Ala. 189, 43 S 192; Smith v. Al- 
len, 102 Ala. 406, 14 S 760. 


Ark.—New England Securities Co. 
v. West Helena Cons. Co., 177 Ark. 
849, 8 SW (2d) 440; Ezell v. Hum- 
phrey, 90 Ark. 24, 117 SW 758. 

Cal.—Fraters Glass, ete, Co. v. 
Southwestern Constr. Co., (A.) 290 P 
45°" Bell v.. MceColgan, 68:Cal. A. 478; 
229 P 858; Lillis v. Silver Creek, etc., 
Water Co., 21 Cal. A. 234, 131 P 344. 


Colo.—Anderson v. Juanita Coal, 
etc., Co., 83 Colo. 562, 267 P 400; Gibbs 
v. Wallace, 58 Colo. 364, 147 P 686. 


Conn.—De Kay v. Shorehaven Real- 
ty Co., 104 Conn. 36, 132 A 588. 


Del.—Newell v. Hartman,  etce., 
Brewing Co., 9 Del. Ch. 240, 80 A 672. 


Fla.—Griffin v. Société Anonyme la 
Floridienne, 53 Fla. 801, 44 S 342. 


TIda.—Udelavitz v. Ketchen, 33 Ida. 
165, 190 P 1029. 


Ill.—Vial v. Norwich, etc:,.Ins. Co.; 
172 Ill. A. 134 [aff 257 Ill. 855; 100 NE 
929, 44 LRANS 317, AnnCas 1914A 
1141). 


Ind.—Harmon v. Pohle, 55 Ind. A. 
439, 103 NE 1087. 3 

Iowa.—Eglin vy. Miller, 228 NW 3805; 
Turner v. Bates, 187 NW 469; Heard 
v. Nancolas, 187 Iowa 1045, 175 NW 
13; Noble v. Trump, 174 Iowa 320, 
156 NW 376; Holmes v. Rogers, 80 
NW 522; Tufts v. Larned, 27 Iowa 
330. 

Ky.—Dark Tobacco Growers’ Co- 
op. Assoc. v. Ray, 215 Ky. 373, 285 SW 
198; Dotson v. Hunt, 207 Ky. 832, 270 
SW 38; Asher v. Gibson, 199 Ky. 175, 
250 SW 860; Litteral v. Bevins, 186 
Ky. 514, 217 SW 369; Barlow v. Hud- 
son, 12. Ky. Op. ‘452. 


La.—Nelson v. Bridgeman, 152 La. 
190, 92 S 855; Metcalfe v. Green, 140 
a. 950, 74 S 261. 

Me.—Potter v. Frank, 106 Me. 165, 
76 A 489. 


* Md.—Hopkins v. Neal, 128 Md. 251, 
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den is on the party seeking reformation to produce 
evidence sufficient to overcome such presumptions®* 


97 A 436. 


Mass.—Hayes v. Penn Mut. L. Ins. 
Co., 222 Mass. 882, 111 NE 168. 


Mich.—Moss v. Van Wagnen, 249 
Mich. 218, 228 NW 696; Lyons v. 
Chafey, 219 Mich. 493, 189 NW 86. 


Mo.—Kidd v. Brewer, 317 Mo. 1047, 
297 SW 960; Kohnké v. Kohnke, 250 
SW 53; Maze v. Boehm, 281 Mo. 507, 
220 SW 952; Moran Bolt, etc., Mfg. 
Co. v. St. Louis Car Co., 210 Mo. 715, 
109 SW 47; Griffin v. Miller, 188 Mo. 
327, 87 SW 455; Parker v. Vanhoozer, 
142 Mo. 621, 44 SW 728; Meredith v. 
Holmes, 105 Mo. A. 343, 80 SW 61. 


Mont.—Ayers v. Buswell, 73 Mont. 
518, 238 P 691. 


Nebr.—Paine-Fishburn Granite Co. 
v. Reynoldson, 115 Nebr. 520, 213 NW 
750; Sutherland State Bank v. Dial, 
103 Nebr. 136, 170 NW 666. 


Nev.—Carey v. Clark, 40 Nev. 151, 
Lor Pev7L3: 


N. J.—Schaffer v. Holtzman, (Ch.) 
145 A 2; Mullen v. Cronan, 90 N. J. 
Eq. 392, 107 A 793; Woods v. Woods, 
105 N. J. Eq. 205, 147 A 506 [rev 102 
N.e J. Eq. 502,514] A 567]:" Plaacke 
v. Jersey City, 28 N. J. Eq. 110 [aff 
30 N. J. Eq. 733]; Vreeland v. Bram- 
hall, 28 N. J.. Eq. 85 


N. M.—BElida First Nat. Bank v. 
Hartford: F. Ins. Co., 17 N. M. 334, 127 
at 1A 


N. Y.—Schall v. Schwartz, 181 App. 
Div. 397, 168 NYS 1048; Duke v. Stu- 
art, 45 Misc. 120, 91 NYS 885 [aff 105 
App. Div. 376, 94 NYS 235 (rev on 
other grounds 194 N. Y. 495, 97 NE 


819)]; Boardman’ vy. Davidson, 7 Abb 
PrNS 439; Berringer v. Schaefer, 52 
Bowes 69; Coles v. Bowne, 10 Paige 


Oh.—Lyon v. Balthis, 24 Oh. A. 57, 
155 NE 815. 


Okl.—Iron Mountain Oil Co. vy. Ed- 
wards, 100 Okl. 4, 227 P 150. 


Or.—Dixon v. Fox, 127 Or. 446, 271 
P 593; Miller v. Miller, 120 Or. 484, 
252 P 705; L. B. Menefee Lumber Co. 
v. Gamble, 119 Or. 224, 242 P 628; 
Smith v. Cram, 113 Or. 313, 230 P 812; 
Miller v.. Fisher, 90 Or. 111, 174 P 
1152; Lane County School Dist. No. 
4 v. Hartong, $9 Or. 155/173) PlSTos 
Furuset vy. Aaby, 88 Or. 278, 170 P 
1180, 171 P 1054; Manley v. Smith, 
88 Or. 176, 171. P 897; Bird v. Mayo, 
75 (Or 100; 144° P 574,945) Pos) 146 
P sae Sayre v. Moir, 68 Or. 381, 137 
Pp ‘ 


Tex.—Seureau v. Frazer, (Civ. A.) 
189 SW 1008; Durham v. Luce, (Civ. 
A.) 140 SW 850. 


Vt.— Goodell v. Field, 15 Vt. 448. 
Va.—Gillespis v. Davis, 116 Va. 630, 


82 SE 705; Bibb v. American Coal, 
etc., Co., 109 Va. 261, 64 SE 32; Sny- 


der v. Grandstaff, 96 Va. 473, 31 SH 
647, 70 AmSR 8638. 


Wash.—Heffron v. Fogel, 40 Wash. 
698, 82 P 1008. 


W. Va.—kKoen v. Kerns, 47 W. Va. 
575, 35 SE 902. 


Wis.—Grant Marble Co. v. Abbot, 
142 Wis. 279, 124 NW 264. 


Wyo.—Aldrich v. Burnham, 32 Wyo. 
8, 228) P 578. 


Eng.—Mignan v. Parry, 31 Beav. 
211, 54 Reprint 1119; Wright v. Goff, 
22 Beav. 207, 52 Reprint 1087. 

Ont.—Crompton vy. Morgan, 18 Ont 
WN 399. f 

[a] Burden is on vendor seeking 
reformation of act of sale of realty to 
establish mistake in description of 
land. Crais v. Castaing, 139 La. A. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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by clear and convincing proof to the contrary ;* 
and hence the burden of proof is on a defendant who 
sets up mistake and asks reformation by way of de- 
fense or cross action;°® but if the environment and 
motive of the parties, the consideration, and the 
necessities to be met, make the contract as it is 
written a highly improbable one, one for which there 
was no motive or necessity, or consideration, then 
the writing has little self-supporting force, and a 
relatively small amount of clear and credible evyi- 


dence will establish the mistake.*7 


Where defendant admits mistake, but sets up an 
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tiff, defendant has the burden of proof.*’ 
defendant admits mutual mistake, he has the burden 
of proving an equitable estoppel on which he relies 
as a defense to reformation.®® 


[§ 197] R. Admissibility—1. In General. 
rules of evidence’® govern as to competency, materi- 
ality, relevancy, and such other qualifications as'make 
facts admissible in proof.7? 
proper allegations are made, anything which shows 
the actual contract of the parties is material,7? and 
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Where 


General 


Where, however, the 


any evidence which goes to show the real intention 


agreement different from the one asserted by plain- 


395, 128 S 300; White v. Myane, 10 
La. A. 195, 120 S 650. 


[b] Conveyance between husband 
and wife.—Where, under partition 
agreement, wife was to retain her in- 
terest and her share to be deeded to 
herself and husband, in such case, in 
view of the confidential relations be- 
tween husband and wife, the burden 
is on him and his successors in title, 
in an action to reform the deed, to 
show that the conveyance to the hus- 
band was free from fraud or mistake, 
where the premises are in fact con- 
veyed to the husband alone. Haack 
v. Weicken, 118 N. Y. 67, 23 NE 1338. 


[c] Reformation of insurance pol- 
icy.— Continental Casualty Co. v. Oca- 
la, 99 Fla. 851, 127 S 894; Rosenthal 
v. U. S. First Nat. F. Ins. Co:, 74 Fla. 
371, 77 S 92; Fidelity Phenix Ins. Co. 
v. Hilliard, 65 Fla. 443, 62 S 585; Vial 
v. ‘Norwich, etc., Ins. Co., 172 Ill. A. 
134 {aff 257 Ill. 355, 100 NE 929, 44 
LRANS 317, AnnCas19i4A 1141]; Fort 
v. Globe, etc., F. Ins. Co., 102 Misc. 
584, 169 NYS 229 [aff 186 App. Div. 
185; 173 NYS 595 (app dism 227 N. Y. 
581 mem, 125 NE 918 mem)]; Penin- 
sula Lumber Co. v. Royal Indemn. 
Co., 93 Or. 684, 184 P 562; Severson v. 
Home Ins. Co., 51 S. D. 293, 213 NW 
726; Merchants’, etc., Inter-Ins. Al- 
liance v. Hansen, (Tex. Civ. A.) 258 
SW 257; Delaware Ins. Co. v. Hill, 
(Tex. Civ. A.) 127 SW 283. 


65. See infra § 199. 


66. U. S.—Kearns-Gorsuch Bottle 
Co. v. Hart-Ford-Fairmont Co., 1 F. 
(2d) 318. 

Ala.—Gallilee Baptist Church v. 
Pallilla, 219 Ala. 6838, 123 S 210; Tray- 
lor v. Clayton, 205 Ala. 284, 87 S 521. 

Iowa.—Smith v. Godfrey, 200 Iowa 
768, 205 NW 366. 

Oh.—Lyon vy. Balthis, 24 Oh. A. 57, 
155 NE 815. 

Or.—Manley v. Smith, 88 Or. 176, 
iG piled Beil \ 

Tex.—Miller vy. Winn, (Civ. A.) 28 
SW (2d) 578; Compton v. Franks, 
(Civ. A.) 222 SW 988. 

{a] Plaintiff is entitled to statu- 
tory presumption that transaction is 
fair and regular, where defendant 
seeks reformation for mistake. Man- 
ley v. Smith, 88 Orr GL SOU 
(construing Lord L. § 799 subd 19). 

67. Upson Nut Co. v. American 
Shipbuilding Co., 251 Fed. 707; Biser 
vy. Bauer, 205 Fed. 229, 123 CCA 417. 


Weight and sufficiency of evidence 
generally see infra § 199. 


68. Busby v. Littlefield, 33 N. H. 
76. 

69. Inge v. Inge, 120 Va. 329, 91 
SE 142. 


70. See Evidence 22 C. J. p 1. 


71. See cases infra this section. 
72. See cases infra this note. 
{a] Fact that seal was affixed aft- 


er delivery of alleged mortgage and 
before it came into the hands of plain- 


tiff assignee does not render incom- 
petent evidence that it was the inten- 
tion of the mortgagor at the time of 
the execution that there should be a 
Seal opposite his name. Gaylord v. 
Pelland, 169 Mass. 356, 47 NE 1019. 


[b] Power of court to correct mis- 
take implies the admissibility of prop- 
er and necessary proof of such mis- 
take. Central Granaries Co. v. Ne- 
braska Lumbermen’s Mut. Ins. Assoc., 
106 Nebr. 80, 182 NW 582. 


[ec] Representations made by ven- 
dors to vendee, as to the boundaries 
and quantities of land and abstracts 
of title thereto, are admissible. Place 
v. Johnson, 20 Minn. 219. 


{d] Statement of third party as- 
sisting in making contract, although 
his interest did not appear, was held 
admissible. Wendt v. Diemer, 9 Kan. 
A. 481, 58 P 1003. 

73. Ala.—Copeland v. Warren, 214 
Ala. 150, 107 S 94. 

Cal.—Murphy v. Lacey, 204 Cal. 94, 
266 P-535; Horton v. Winbigler, 175 
Cal. 149, 165 P 423. 


Conn.—Knapp v. White, 23 Conn. 
529; 
Ga.—Jackson y. McCalla, 133 Ga. 


749, 66 SE 918. 


Ind.—King v. Edward Thompson 
Co., 56 Ind. A. 274, 104 NE 106. 


Iowa.—Smith v. National F. Ins. 
Co., 201 Iowa 3638, 207 NW 334. 


Ky.—Eastern Gulf Oil Co. v. Love- 
lace; 188 Ky. 238, 221 SW 544. 
Me.—Farley v. Bryant, 32 Me. 474. 


Mass.—Hayes v. Penn Mut. L. Ins. 
Co., 222 Mass, 382; 171 NE 168. 


Mich.—Blanchard v. Kingston, 222 
Mich. 631, 193 NW 241. 
Minn.—Teig v. Linster, 150 Minn. 


111, 184 NW 609. 


Mont.—Morrison vy. Jones, 31 Mont. 
154, 77 P 507. 

N. Y.—Southard v. Curley, 134 N. 
Y. 148, 31 NE 330, 30 AmSR 642, 16 
LRA 561; Meyer v. Lathrop, 73 N. Y. 
315 [aff 10 Hun 56]. 


N. C.—Lee v. Charitable Brother- 
hood No. 4, 191 N. C. 359, 131 SE 729; 
Torrey v. McFadyen, 165 N. C. 2387, 81 
SE 296. 

Oh.—Kilbourn vy. Fury, 26 Oh. St. 
158. 

Okl.—Barnett v. Douglas, 102 Okl. 
85, 226 P 1035, 39 ALR d88 (under 
Comp. St. [1921] §§ 5035, 5042). 

Or.—Smith v. Cram, 113 Or. 313, 230 
P 812. 

Pa.—Burke v. Harkins, 296 Pa. 414, 
146 A 94. 

S. D.—O’Conner v. McCabe, 42 8S. D. 
506, 176 NW 43. 

Tex.—Strickland v. 
A.) 169 SW 181. 

Utah.—Marks v. Taylor, 23 Utah 
152, 63 P 897, 23 Utah 470, 65 P 203. 

Vt.—Fife v. Cate, 85 Vt. 418, 82 A 
741, 


Baugh, (Civ. 


of the parties is admissible,** whether it be by way 


Wash.—Russell vy. Mutual Lumber 
Co., 189 Wash. 229, 246 P 580; Fay 
v. Best, 137 Wash. 1, 241 P 354. 


W. Va.—Melott v. West, 76 W. Va. 
739, 86 SE 759. 


pyserm tes v. Hutchinson, 45 Wis. 
Go v. White, -3 J. & L. 


Alta. 
489. 

B. C.—Fordham y. Hall, 20 B. Cc. 
562. 
ote es chard v. Fick, 1 OntWR 


[a] MTllustrations.—(1) Evidence 
that common grantor often spoke of 
a certain fence as the dividing line 
between the two pieces of property 
was properly admitted as tending to 
characterize and show the nature of 
the prior occupation of the premises 
to which plaintiffs were entitled. 
Burke v. McLaughlin, 246 Mass. 533, 
141 NE 601. (2) Evidence that gran- 
tee had inventoried certain property 
as her deceased husband’s separate 
estate was admissible to show that 
she had concurred in a mutual mis- 
take regarding the source of title to 
such property. Smith v. Jones, (Tex. 
Civ. A.) 192 SW 795. (38) Evidence 
that plaintiff had perfect paper title 
and possession of the lot conveyed, 
which was contiguous to the lot al- 
leged to have been actually sold but 
erroneously described, was admissi- 
ble. Long v. Gilbert, 133 Ga. 691, 66 
SE 894. (4) The fact that the pur- 
chaser did not own, or expect to own, 
or claim to own, land erroneously in- 
cluded, is admissible to show mistake. 
Markley v. Lockwood, 188 Iowa 357, 
176 NW 294, (5) Where carrier 
sought reformation of bill of lading 
on ground of mutual mistake to make 
the bill conform to the waybill, evi- 
dence of a general custom to handle 
such shipments on the waybill was 
admissible to show that the cattle 
was handled in the manner intended 
by the shipper’s agent in giving di- 
rections for the billing and in corrob- 
oration of the contention of the car- 
rier as to the mistake. El Paso City 
Nat. Bank v. El Paso, ete, R. Co., 
(Tex. Civ. A.) 225 SW 391 [certiorari 
granted 258 U. S. 616 mem, 42 SCt 
461 mem, 66 L. ed. 792, and aff 262 
U. 8S. 695 mem, 43 SCt 640 mem, 67 L. 
ed. 1184 mem]. 


{b] Circumstances calling’ con- 
tract into existence, motives of the 
parties, and their subsequent conduct 
in relation to it, may be considered. 
Chandler v. Hale, 219 Mo. A, 1338, 268 
SW 691; Fay v. Best, 137 Wash. 1, 241 
P 354. 

[ec] Evidence of other mistakes.— 
In suit of reform insurance policy 
on ground of mutual mistake in not 
designating plaintiff as beneficiary, 
evidence that the form of applica- 
tion had caused other mistakes as to 
the meaning of terms used therein 
was hel'd inadmissible, as having no 
bearing on the question whether the 


Jadis) v. Porte, 8 “Alta. -ls 
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of conduct,’* or declaration of the parties,7® or doc- 
All that occurred in rela- 
tion thereto just before or at the time of the execu- 
tion of the instrument, in other words, the res ges- 
te of the transaction is’ admissible under the is- 
sue to determine the question of mutual mistake 
and hence it is 
competent to prove the mistake by admissions of the 
parties,‘® evidence of representations made by au- 
thorized agents,7® and the testimony of the attor- 


umentary in nature.’® 


and the right of reformation;** 


instant parties had made a mistake. 
Hayes v. Penn Mutual L. Ins. Co., 222 
Mass. 382, 111 NE 168. 


[d] Evidence to explain meaning 
of terms of agreement was held prop- 
erly admitted after allowance of cross 
complaint seeking reformation of 
agreement in view of Code Civ. Proc. 
§§ 1856, 1860, and Civ. Code § 3399. 


pod aaa v. Lacey, 204 Cal. 94, 266 P 
[e] Party’s understanding of 


clause in contract (1) is admissible, 
as tending to show fact of mistake 
and in what it consisted. Fife v. Cate, 
85 Vt. 418, 82 A 741. (2) The rule 
applies to party’s understanding of 
description of real estate in ‘deed. 
Newton v. American Car Sprinkler Co., 
88 Vt. 487, 92 A 831. (3) But it has 
been said that a statement made by a 
deceased beneficiary in an insurance 
policy, issued two years before, as to 
his understanding of the terms of the 
policy, was not admissible. ‘Bower v. 
New York L. Ins. Co., 68 Fed. 785. 


{f] Testimony of scrivener is ad- 
missible, in an action for the reforma- 
tion of a deed, to show his mistake 
in omitting a portion of the property 
intended to be conveyed. Blanchard 
Shae Sad 222 Mich. 631, 193 NW 


74. ene v. Purcell, 141 Ga. 
226, '80 SE 71 


a eae v. Lockwood, 
Iowa 357, 176 NW 294. 


Me.—Farley v. Bryant, 32 Me. 474. 
Mo.—Maze v. Boehm, 281 Mo. 507, 


188 


220 SW 952; Fischer v. Dent, 259 Mo. 
86, 167 SW 977. 
ote ore v. Fury, 26 Oh. St. 


Tex.—Lovelady v. Harding, (Civ. 
A.) 207 SW 9338; Delaware Ins. Co. v. 
Hill, (Civ. A.) 127 SW 288. 


Wis.—Jentzsch v. Roenfanz, 
Wis. 189, 201 NW 504. 


[a] Thus, in determining whether 
a deed should be reformed, it is of 
great importance to inquire whether 
the grantees and their assigns have 
or have not in the management of the 
Jand conducted themselves as if con- 
sidering the disputed part of the land 
to have been yet unconveyed by the 
deed under which they claim. Farley 
v. Bryant, 32 Me. 474. 


[b] .Evidence of character and 
value of improvements put upon the 
land by the grantee after being put 
in possession was properly admitted 
in an action for reformation of a deed 
by supplying an omitted part of the 
description. Allen vy. Purcell, 141 Ga. 
226, 80 SE 713. 

[c] Acts and declarations of wife, 
at the time and after the execution 
of deed, are admissible where it is 
sought to reform the acknowledg- 
ment of the deed of a husband and 
wife, ‘defective in failing to show a 


185 


separate examination of the wife. 
Kilbourn v. Fury, 26 Oh. St. 153. 

75. Copeland v. Warren, 214 Ala. 
150, 107 S 94; Kilbourn v. Fury, 26 
Oh. St. 153. 

76. Cal.—Capelli v. Dondero, 123 
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ment.®° 


reformed.®? 


Cal. 324, 55 P 1057. 


Le. v. White, 23 Conn. 


Ga. Ga. 356, 
148 SE 84; Foddrell v. Dooley, 131 Ga. 
790, 68 SE 350; Roy v. Georgia R., 
etc., Co., 24 Ga. A. 86, 100 SE 46. 


Rae ieee v. Johnson, 20 Minn. 


Mont.—Morrison v. Jones, 31 Mont. 
1545577 P 507. 


N. Y.—Van Tuyl v. Westchester F. 
Tniss “ConwobeN.) Ven 65" CImenom faite 617) 
Barb. 7211. 


Mingo aeh tae v. Jones, (Civ. AD) 192 
SW 795. 


[a] ioe teescciy executed agtree- 
ment whereby the grantee agreed to 
convey on certain conditions is prop- 
erly admitted in an action to have a 
deed declared a mortgage. Morrison 
v. Jones, 31 Mont. 154, 77 P 507. 


[b] Deed sought to be reformed, 
although containing indefinite de- 
seription, was properly admitted. 


ignee v. Brand, 168 Ga. 356, 148 SH 


[c] Deed to another made by de- 
fendant three years later, in which 
a private road was referred to as a 
boundary, was admissible, where 
plaintiff claimed in an action to re- 
form a deed that the center line of 
a certain private road had been agreed 
on by the owners of adjoining lands 
as the division line between them and 
that through mutual mistake a dif- 
ferent line was designated. Capelli 
v. Dondeéro, 123 Cal. 324, 55 P 1057. 


[ad] Forms of insurance policy.— 
In an action to reform a policy by 
striking out a printed condition, where 
a plaintiff testifies that the policy 
was to be made according to the form 
of a certain other company, the form 
of the policy of such other company 
is admissible to show that it con- 
tained no such printed conditions. 
Van Tuyl v. Westchester F. Ins. Co., 
Sb IN. Obie 

[e] Lease containing agreement to 
sell demised premises is admissible 
in evidence in an action to reform the 
deed given in pursuance of such an 
agreement, although the agreement 
is void, where the objection is made, 
not to the contract of sale, but to the 
lease aS a whole. Place v. Johnson, 
20 Minn. 219. 


[f] Letters written by parties 
during negotiations for the purchase 
of premises were admitted. Knapp 
v. White, 23 Conn. 529. 


{g] Power of attorney giving au- 
thority to dispose of grantor’s entire 
interest in property conveyed was 
admissible on an issue of mutual mis- 
take in a deed. Smith v. Jones, (Tex. 
Civ, A.) 192 SW 795. 


[h] Quitclaim deed showing dif- 
ferent dividing line than original deed 
was properly admitted in suit to re- 
form the original deed. Miles v. John- 
son, 166 Ga. 46, 142 SE 168. 


{i] Void instrument.—Although a 
bond for title was void for lack of 
sufficient description of property, it 
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neys connected with the execution of the instru- 
However, it is not permissible to show the 
intentions of one party, unless it appears that they 
were understood by the other party.*? 
should be restricted to matters contemporaneous 
with, or anterior to, the instrument intended to be 
There is a difference between the com- 
petency of evidence intended to destroy an instru- 
ment, and evidence intended to reform it.°% 


Inadequacy of price, while not of itself sufficient 


The evidence 


was admissible in a suit brought to 
reform its and for specific perform- 
ance thereof, it being the foundation 
of the action. May v. Sorrell, 153 Ga. 
47, 111 SE 810. 


77. Cal.—Roush v. Kirkman, 42 
Cal, fA. 115, SUS. Paso. 
nn.—Reiner vy. Maier, 96 Conn. 


Co 
566, 114 A 657. 

Ind.—King v. Edward Thompson 
Co., 56 Ind. A. 274, 104 NE 106. 

Iowa.—Costello v. Stokely Grain 
Co., 193 Iowa 203, 186 NW 842. 

Ky.—Robinson v. Eastern Gulf Oil 
Co., 196 Ky. 385, 244 SW 914. 

Mich.—Koch y. Bird, 174 Mich. 594, 
140 NW 919. 

N. C.—Gray v. Mewborn, 196 N. C. 
RO AAT. SH. 

Tex.—Harry v. Hamilton, (Civ. A.) 
154 ahd 637. 


. Va.—Melott v. West, 76 W. Va. 
739. "86 SE 759. 


B. C.—Fordham v. 
562. 


sone eee v. Fick, 1 OntWR 


Hall, 20 B. C. 


[a] Thus (1) the previous negotia- 
tions (Roush y. Kirkman, 42 Cal: A. 
115, 183 P 353; United States Health, 
etc., v. Emerick, 55 Ind. A. 591, 103 NE 
435; Harry v. Hamilton, (Tex. Civ. 
A.) 154 SW 637; Melott v. West, 76 W. 
Va. 739, 86 SE 759; Pritchard v. Fick, 
1 OntWR 815) (2) and conversations 
of the parties (Reiner v. Maier, 96 
Conn. 566; 92149 SA 1667s Costelliaw iy: 
Stokely Grain Co., 193 Iowa 203, 186 
NW 842; Coleman v. Coleman, 153 
Towa 543, 1833 NW 755; Koch v. Bird, 
174 Mich. 594, 140 NW 919; Smith v. 
Jones, (Tex. Civ. A.) 192 SW 795) may 
be shown. 


[b] Statement made by agent of 
insurance company at the time he de- 
livered the policy that it was all right 
and would stand in any court is ad- 
missible on issue of complainant’s evi- 
dence in failing to read the policy at 
the time it was delivered. Nor is 
the statement objectionable as a con- 
clusion, the statement that it “was 
all right’? being a statement of fact, 
and the balance of the statement being 
admissible as part of an entire con- 
versation. Adtna Ins. Co. v. Brannon, 
(Tex. Civ. A.) 91 SW 614. 


78. Hamil v. White, 3 J. & L. 695. 

79. Widelity, etc., Co. v. Mansfield, 
187 Iowa 1250, 175 NW 528. 

80. Hamil v. White, 3 J. & L. 695; 
Mordham, v. Hall, 20 iB. Ca b62s 


81. Snelling v. Merritt, 85 Conn. 
83, 81 A 1039; Bobb v. Bobb, 7 Mo. A, 
501. But see Lee v. Charitable 


Brotherhood No. 4, 191 N. C. 359, 1381 
SE 729 (holding that testimony of 
grantor of his intention to exempt part 
of property covered in conveyance 
was proper). 

82. Williamson v. Carpenter, 205 
Pa. 164, 54 A 718; Bradford v. Rumny, 
30 Beav. 431, 54 Reprint 956. See 
Irwin v. Shoemaker, 8 Watts & S. 
(Pa.) 75 (dictum). 


83. Irwin vy. Shoemaker, supra. © 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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grounds for reformation, as between parties stand- 
ing on an equality, may be admissible as a material 
fact, which, in connection with other facts, may 
amount to proof such as will warrant reformation 
on the one hand,*‘ or a refusal to decree specific per- 


formance on the other.®® 


Hearsay evidence®’® is inadmissible.8?7 


As in other cases,** mere ex- 
pressions of the witness’ opinions or conclusions are 


Opinion evidence. 


inadmissible.®® 
Remoteness. °° 


inadmissible.®2 


84. Baldwin v. National Hedge, 
etc., Co., 73 Fed. 574, 19 CCA 575. See 
Turner v. Bray, 72 Or. 334, 143 P 1011 
(holding that, in a suit to reform a 
contract authorizing defendant to sell 
plaintiff's land by substituting a high- 
er price, the market value is immate- 
rial except as to plaintiff’s good 
faith). 

{a] Thus, where real issue was 
whether deed should be reformed to 
convey only six hundred and thirty- 
two acres instead of nine hundred and 
twenty acres of land, and circum- 
stance that six hundred and thirty- 
two acres would not be worth more 
than two hundred and eighty-eight 
acres sought to he subtracted from 
deed by reformation might indicate 
there was neither fraud, accident, nor 
mistake warranting reformation, it 
was not error to permit proof of val- 
ue of that portion which plaintiff at- 
tempted to exclude, thus permitting 
showing by comparison with value of 
whole tract that it would have been 
most unreasonable for defendant to 
have accepted deed to less than whole 
tract, because part to be excluded was 
far more valuable than remainder. 
Groover v. Simmons, 161 Ga. 93, 129 
SE 778. 


85. May v. Sorrell, 153 Ga. 47, 111 
SE 810. 
86. See Evidence §§ 166-185. 


87. French v. Chapman, 88 Va. 317, 
13 SE 479. 


{a] Declarations by defendant’s 
mother, in his absence, that the con- 
tract embraced the lands in controver- 
sy, are inadmissible, as being hearsay. 
French v. Chapman, 88 Va. 317, 13 SE 
479. 


88. See Evidence § 588 et seq. 

89. Allen v. Hutchinson, 45 Wis. 
259. 

[a] Thus testimony of defendant 


as to what he understood from plain- 
tiff’s remarks, what he was led to be- 
lieve by his statements, whether he 
would have entered into the contract 
if it had been drawn ‘different than 
it was, was held inadmissible as be- 
ing the mere opinions and conclusions 
of the witness. Allen v. Hutchinson, 
45 Wis. 259. 


90. See Mvidehce §§ 90, 551. 

91. Conn.—Spirt v. Albert, 
Conn. 292, 146 A 717. 

Ga.—May v. Sorrell, 153 Ga. 47, 111 
SE 810. 

N. Y.—Huyck v. Andrews, 113 N. Y. 
18 20 NE 581, 10 AmSR 432, 3 LRA 


109 


ex.—Schroeder Rosenbaum, 


(Civ, A.) 21 SW (24) 694. 


The evidence should not be too 
remote, but should be in support of the issue.%? 


As to subsequent purchasers for value,®? where 
the party seeking reformation admits that he can- 
not show notice, evidence of the alleged mistake is 
And such purchasers, having the 
right to rely on the deed under which they claim as 
recorded, evidence of statements of the grantor in 
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contract, 
not.?° 


Va.—French v. Chapman, 88 Va. 317, 
13 SH 479. 


And see cases infra this note. 


[a] Thus (1) in a suit to reform a 
deed and enjoin one claiming to be 
a subsequent purchaser from inter- 
fering with plaintiff's sale of timber, 
evidence that the negroes from whom 
defendant purchased were run off the 
place by white people without cause 
in order to get their property was not 
admissible to ‘disprove defendant’s 
claim of bona fides, or to show that 
whatever paper title he had was a 
forgery, such evidence being clearly 
irrelevant and inadmissible. May v. 
Sorrell, 153 Ga. 47, 111 SE 810. (2) In 
suit to reform deed to include other 
lamd pointed out by vendor, evidence 
respecting prior leases to other par- 
ties was properly excluded. Schroeder 
v. Rosenbaum, (Tex. Civ. A.) 21 SW 
(2d) 694. (3) Testimony of drafts- 
man that he first heard of ‘defendant’s 
claim of mistake when, as plaintiff’s 
attorney, he instituted action, was 
properly excluded as irrelevant to un- 
derstanding of parties at execution of 
instrument. Spirt v. Albert, 109 Conn. 
292,146 A 717. 


92. See supra §§ 132-135. 
93. Boardman v. Taylor, 66 Ga. 638. 
94. Teague v. Sowder, 121 Tenn. 


132,114 SW 484. 


95. See Evidence § 1380 et seq. 
96. See supra § 11. 

97. See supra § 11. 

98. See supra § 11. 

99. See supra § 11. 

1. U. S:-—Ivinson v. Hutton, 98 VU. 


S. 79, 25 lL. ed. 66; Higgins Oil, etc., 
Co. v. Delaney, 263 Fed. 931 [aff 271 
Fed. 1021]; Biser v. Bauer, 205 Fed. 
229, 123 CCA 417; Sampson v. Mudge, 
13 Fed. 260; Brugger vy. State Inv. 
iss Co. ..4 RF, Cas. No. 2,051, 5 Sawy. 
304. 


Ark.—Simpson v. Craig, 298 SW 
360; Cain v. Collier, 135 Ark. 293, 205 
SW 651. 


Cal—Murray v. Dake, 46 Cal. 644; 
Pierson v. McCahill, 91 Cal. 122, 23 
Cal. 249; Key v. Vidovich, 58 Cal. A. 
TAO; 209) Pi se House Vv. McMullen, ©) 
Cal. A. 664, 100 P 344. 


Colo.—Arbaney v. Usel, 61 Colo. 311, 
157 P 204. 

Conn.—Osborn v. Phelps, 19 Conn. 
63, 48 AmD 133. 


Fla.—Rosenthal v. U. S. First Nat. 
1 aS, (lo, (IME Swale rey Sy Or 


5 129 Ga. 35, 
Cotton State L. Ins. Co. v. 
Carter, 65 Ga. 228; Greer v. Caldwell, 
14° Ga. 207,58 AmD .553;' Wall v. 
Arrington, 13 Ga. 88. 


58 SE 697; 
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the deed asked to be reformed, made at the time of 
its execution, as to his intention in executing it, is 
inadmissible as to them.°®4 


2. Parol Evidence. 
that parol evidence is not admissible to contradict, 
alter, add to, or vary a written instrument.°° 
England the former doctrine of the chancery courts 
seems to have been that parol evidence was not ad- 
missible for the purpose of reforming an executory 
whether within the statute of frauds or 
Relying on this authority several American 
; courts have refused to admit parol evidence when 
the writing comes within the statute of frauds;°* 
but most authorities construe the effect of the stat- 
ute of frauds differently,®* and the general rule at 
present, subject to such distinctions and qualifica- — 
tions as have been made in some jurisdictions,®® 
seems to be that parol evidence is admissible in a 
suit to reform a written instrument for mistake? 


It is a general rule 


In 


Ida.—Bowers v. Bennett, 
188, 164 P 98. 


Ili.—Krabbenhoft v. Gossan, 337 
Ill. 396, 169 NE 258; Ewing v. San- 
doval Coal, ete., Co., 110 Ill. 290; Mc- 
Cornack v. Sage, 87 Ill. 484; McLen- 
nan v. Johnston, 60 Ill. 306; Gray v. 
Merchants Ins. Co., 113 Ill. A. 537. 


Ind.—Hay v. Billeter, 83 Ind. A. 
244,148 NE 159. 


30 Ida. 


a v. Gilchrist, 230 
NW 856; In re Jenkins, 201 Iowa 423, 
205 NW 772; Costello v. Stokely Grain 
Co., 193 Iowa 203, 186 NW 842; Kin- 
man v. Hill, 156 NW 168; Greiner v. 
Swartz, 167 Iowa 5438, 149 NW 598; 
Coleman v. Coleman, 153 Iowa 543, 
133 NW 755; Slob v. De Mots, 153 
Towa; 411) 133° NiW 3583) (Butlers ve 
Threlkeld, 117 Iowa 116, 90 NW 584; 
Lee v. Percival, 85 Iowa 639, 52 NW 
543; Clute v. Frasier, 58 Iowa 268, 12 
NW 327. 


Kan.—Higgins v. Linn County 
Bank, 127 Kan. 772, 275 P 143; Amer- 
ican Nat. Bank v. Marshall, 122 Kan. 
(935253) Pe 214 Proctor: Viebitemod 
Kan 431, 155) Pi 93i. 


~Ky.—Inskoe v. Proctor, 6 T. B. Mon. 
311; Nutall v. Nutall, 82 SW 3:77, 26 
KyL 671; Wood v. Porter, 4 KyL 361. 
See Imeson v. Newport, etc., Bridge 
Co., 12 Ky. Op. 492. 


La.—Waller v. Colvin, 151 La. 765, 
92 S 328; Sims v. Jeter, 129 La. 262, 
Miller v. Cates, 3 La. A. 
Tarver v. People’s F. Ins. Co., 6 
La. A, (Orleans) 59. 


M'd.—Cooke v. Husbands, 
492. 

Mass.—Goode v. Riley, 153 Mass. 
585, 28 NE 228; Glass v. Hulbert, 102 
Mass. 24, 34 AmD 418. 


11 Md. 


Mic 249 
Mich. 218, 228 NW 696; Ginter John- 
son, 214 ‘Mich. 577, 183 NW 41. 

Nebr.—Slobodisky v. Phenix Ins. 
Co., 52 Nebr. 395, 72 NW 483. 

N. H.—MclIsaae v. McMurray, 77 N. 
H. 466, 93 A 115, LRA1916B 769; Bus- 
by v. Littlefield, 31 N. H. 193. 

N. J.—Newark Trunk Co. v. Clark, 
95 N. J. Eq. 864, 132 A 678; Miller 
v. Chetwood, 2 N. J. Eq. 199. 


N. Y.—Meyer v. Lathrop, 73 N. Y. 


315; Ocheo Realty Corp. v. Sev Real- 
ty Corp., 205 App. Div. 324, 199 NYS 
466; Beatty v. Ireland, 152 App. Div. 


588, 187 NYS 456; 
25 N. Y. Super. 505; 
NYSt 237. 

N. C.—Newsom v. Bufferlow, 16 N. 
Oy See 

N. D.—Forester v. Van Auken, 12 N. 
D. 175, 96 NW 301. 


Oh.—Davenport vy. Sovil, 6 Oh. St. 


Pennell v. Wilson, 
Titus vy. Perry, 13 
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or fraud,? and such evidence is admissible under 
Where the common- 
law distinction between actions at law and in eq- 
uity prevails, parol evidence is admissible only in 
a direct action to reform, for in actions at law such 
evidence is not competent,* but the rule is different 
where, under the codes, an equitable defense may 
be interposed in an action begun at law.°® 
idence is not admissible, however, 
take in law;® nor is it admissible to reform a volun- 
tary conveyance at the suit of the grantee;* nor can 
it be admitted in the absence of fraud, mistake, or 


statutes in some jurisdictions.* 


459; Kevern v. Kevern, 11 Oh. A. 
391; Williams v. Williams, 2 Oh. Dec. 
(Reprint) 478, 3 WestLMonth 258. 


- Or.—Coates v. Smith, 81 Or. 556, 
EE OPEE. 5 1°75 


Pa.—Safe Deposit, ete., Co. v. Dia- 
mond, 234 Pa. 100, 838 A 54, LRA1917A 
596; Huss v. Morris, 63 Pa. 367; Fish- 
er v. Deibert, 54 Pa. 460; Jackson v. 
Pilachewski, 8 Pa. Dist. & Co. 648; 
Grubb v. Matlack, 2 Chest. Co. 408; 
North, etc., Branch R. Co. v. Swank, 
14 WklyNC 444. 


S. C.—Hampton v. Blakely, 14 S. C. 
L. 469. 


Ss. D* Hughes v. Payne, 22;S. D. 
293, 117 NW 3638; Tossini v. Donahue, 
22S Dahl, lat NW, 148% 


ee v. Gregory, 1 Head 


Tex.—Golf v. Jones, 70 Tex. 572, 8 
SW 525, 8 AmSR 619; Hughes v. De- 
laney, 44 Tex. 529; Schroeder v. Ros- 
enbaum, (Civ. A.) 21 SW (2d) 694; 
Wolf v. G. M. Carlton Bros., (Civ. A.) 
10 SW (2d) 200; Wilkins v. Dagle, 
(Civ. A.) 265 SW 918; North Texas 
Oil, ete., Co. v. Standard Tank Car Co., 
(Civ. A.) 249 SW 253; Harry v. Ham- 
ilton, (Civ. A.) 154 SW 637; Syler v. 
Culp, (Civ. A.) 138 SW 175; Delaware 
Ins. Co. v. Hill, (Civ. A.) 127 SW 283. 


Vt.—Barry v. Harris, 49 Vt. 392; 
Goodell v. Field, 15 Vt. 448. 


Va.—French v. Chapman, 88 Va. 317, 
13 SE 479. 


Wash.—Fay v. Best, 137 Wash. 1. 
241 P 354; Chapman y. Milliken, 136 
Wash. 74, 239 P 4. 


W. Va.—Fishack v. Ball, 34 W. Va. 
644, 12 SE 856. 


Wis.—Blake Opera House Co. v. 
Home Ins. Co., 73 Wis. 667, 41 NW 
968. 


Eng.—Olley v. Fisher, 34 Ch. D. 367; 
McCormack vy. McCormack,, L. R. 1 
Trastto) Ir’ R11 hq. 1303) Langley: 
v. Brown, 2 Atk. 196, 203, 26 Reprint 
521; Simpson v. Vaughan, 2 Atk. 31, 
26 Reprint 415; Bradford v. Romney, 
30 Beav. 431, 54 Reprint 956; Bar- 
row v. Barrow, 18 Beav. 529, 52 Re- 
print 208 [varied on app 5 De G. M. & 
G. 782, 54 EngCh 614, 43 Reprint 
HOG om bayonet... HUGG ileit iBurte: vy. 
Barlow, 3 Bro. Ch. 451, 454, 29 Re- 
print 638]; Shelburne v. Inchiquin, 
1 Bro. Ch. 338, 341, 28 Reprint 1166; 
Irnham v. Child, 1 Bro. Ch. 92, 94, 28 
Reprint 1006, Dick. 554, 21 Reprint 
386; Rogers v. Earl, Dick. 294, 21 Re- 
print 282; lLackersteen v. Lacker- 
steen, 6 Jur. N. S. 1111; Alexander v. 
Crosbie, L1.&G.t.S. 445, 11 EngCh 
145; Noble v. Noble, 2 Molloy 403; 
Townshend v. Stangroom, 6 Ves. Jr. 
328, 31 Reprint 1076; Baker v. Paine, 
1 Ves. 456, 457, 27 Reprint 1140. 

Alta.—Jadis v. Porte, 8 Alta. L. 489; 
Johnson Inv. Co. v. Fisher, 66 DomLR 
634. 

B. C.—Fordham v. Hall, 
562. 

Ont.—Toronto Bank v. 
Grant Ch. 397. 


20 B. C. 


Irwin, 28 
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ment.® 


Parol ev- 


to show a mis- | eral. 


[a] Admissible on behalf of de- 
fendant who resists reformation, as 
well as on behalf of plaintiff who 
seeks it. Western Wheeled Scraper 
Co. v, Stickleman, 122 Iowa 396, 98 
NW 139; Bellows v.-Stone, 14 N. H. 


‘175. 


[b] Discussion of rule.—‘‘The rule 
in the Courts of law is, that the writ- 
ten instrument does, in contemplation 
of law, contain the true agreement of 
the parties, and that the writing fur- 
nishes better evidence of the sense 
of the parties, than any that can be 
supplied jsby parol.’ “02 .., E, shave 
looked into most, if not all, of the 
cases on this branch of equity ju- 
risdiction, and it appears to me to be 
established, and on great and essen- 
tial grounds of justice, that relief 
can be had against any deed or con- 
tract, in writing, founded in mistake 
or fraud. The mistake may be 
shown by parol proof, and the relief 
granted to the injured party, wheth- 
er he sets up the mistake affirmative- 
ly by bill, or as a defense.’’ Gillespie 
v. Moon, 2 Johns. Ch. (N. Y.) 585, 596, 
7 AmD 559 (per Kent, Chancellor). 


[ec] Rule applied (1) to contracts 
for the sale of land (Murray v. Dake, 
46 Cal. 644; Cooke v. Husbands, 11 
Md. 492; Goode v. Riley, 153 Mass. 
585, 28 NE 228), (2) although the 
effect would be to pass an estate by 
parol, for the statute must be con- 
strued so as to prevent frauds, and 
not to promote them (Schettiger v. 
Hopple, 3 Grant (Pa.) 54), (3) and 
even though the description of the 
property in the contract is not am- 
biguous. Krabbenhoft v. Gossau, 337 
Ill. 396, 169 NE 258. (4) Likewise 
it applies in an action to reform an 
insurance policy. Globe Ins. Co. v. 
Boyle, 21 Oh. St. 119. 


2. Ala.—Corley v. Vizard, 203 Ala. 
564, 84 S 299. 


Ark.—Simpson v. Craig, 298 SW 360. 


Ga.—Harper v. Gleaton, 170 Ga. 40, 
152 SH 70. 


Il1l.—Hunter v. Bilyeu, 


Minn.—Smith v. Jordan, 
264, 97 AmD 232. 


N. H.—MclIsaac v. McMurray, 77 
N. H. 466, 938 A 115, LRA1916B 769. 


N. Y.—Fishell v. Bell, Clarke 37. 


Oh.—Harris v. Columbiana County 
Mut. Ins, Co., 18 Oh. 116, 51 AmD 448. 


Pa.—Spring Garden Ins. Co. v. 
Scott, 1 Walk. 181; Bartle v. Vosbury, 
8 Grant 277; Roberts v. Root, 6 Pa. 
Dist. 586. 


Weight and sufficiency of evidence 
to justify reformation see infra § 199 
et seq. 


3. See statutory provisions. 


fa] As in California.—Merkle v. 
Merkle, 85 Cal. A. 87, 258 P 969; Schir- 
mer v. Union Brewing, etc., Co., 26 
Cal. A. 169, 146 P 194 (both, constru- 
ing Civ. Code §§ 3399, 3401). See 
Booth v. Stow, 38 Cal. A. 191, 175 P 
705 (construing Code Civ. Proc. § 
1856 subd. 1). 


30 Ill. 228. 
13 Minn. 


surprise at or prior to the time of the written instru- 
It is not admissible to reform a contract 
absolutely invalid under the statute of frauds,’ or 
for the purpose of inserting in a contract new and 
essential elements, or matter that is required by the 
statute to be reduced to writing in order to make 
the contract valid and binding.'° 

[§ 199] C. Weight and Sufficiency1!—1. In Gen- 
While there are cases holding that, as in oth- 
er civil cases,!? a preponderance of the evidence may 
be sufficient to warrant reformation of an instru- 
ment,!*® it is generally held that a mere preponder- 


[b] As in Georgia.—Green v. John- 
son, 153 Ga. 738, 113 SE 402 (con- 
struing Civ. Code [1910] § 4572). 


[c] As in Louisiana.—Waller v. 
Colvin, 151 La. 765, 92 S 328 (constru- 
ing Civ. Code arts 2236, 2266). 


{d] Asin Oregon.—Smith v. Cram, 
113 Or. 313, 230 P 812 (construing L. 
§ 713 subd 1). 

4. Newcomer v. Kline, 11 Gill & J. 
(Md.) 457, 37 AmD 74; Bush v. Tilley, 
49) Barbs <GN.. Y.), 599. 

5. Bartlett. vi "Judd, 21 Ne ys 206; 
78 AmD 131 [aff 23 Barb. 262]. 

6. Wheaton v. Wheaton, 9 Conn. 
96; Schlosser v. Nicholson, 184 Ind. 


.283, 111 NE 13. 


7. Browne v. Gorman, (Tex. Civ. 


A.) 208 SW 385. 


Right to reformation of voluntary 
conveyance see supra §§ 12-16. 


8. Roberts v. Elmore, 3 Oh. Dec. 
(Reprint) 208, 4 WklyLGaz 393. 


9. Mead v. White, 53 Wash. 638, 102 
Fae 132 AmSR 1092, 23 LRANS 


10. Mead v. White, supra. 


[a]. Thus, where defendant at the 
bottom of a contract between plaintiff 
and another signed his name under 
the statement “In the presence of 
sureties,’ the document, aside from 
the word “sureties” and the signa- 
ture of defendant, stating a com- 
plete contract, but containing nothing 
other than such signature to connect 
defendant with such contract, it was 
held that as between plaintiff and de- 
fendant there was an entire absence 
of contract, and parol evidence would 
not be received to reform the con- 
tract an‘d make it enforceable as one 
of suretyship against defendant. 
Mead v. White, 53 Wash. 638, 102 P 
753, 1832 AmSR 1092, 283 LRANS 1197. 


ll. Generally see Evidence §§ 
1730-1806. 


What must be proved see supra § 


12. See Evidence § 1743. 


13. Fitch v. Vatter; 143 Mich. 568, 
107 NW 106; Bunse v. Agee, 47 Mo. 
270 (where mistake was admitted, to 
show what was intended); Ayers v. 
Buswell, 73 Mont. 518, 238 P 591 (con- 
Struing and applying Rev. Codes 
[1921] § 10672); Fishell v. Bell, 
Clarke (N. Y.) 387 (where the bill 
waived answer under oath). -See De- 
Kay v. Shorehaven Realty Co., 104 
Conn. 36, 47, 132 A 533 (“The burden 
of proof to prove mutual mistake is 
on the plaintiff, and ‘he sustains this 
burden by establishing his case by a 
fair preponderance of the evidence, as 
in other civil cases» this standard 
never varies. Nevertheless, it is of 
such vital importance in the ordinary 
business life of the community that 
contracts reduced to writing, entered 
into by both parties with regard to 
that solemnity, should not be lightly 
disturbed; set aside and replaced, that 
the courts are solicitors, that mutual 
mistake shall be established only by 


For later cases, developments and changes in the law see Annotations, same title and section number. 


[§§ 198-199 . 


§ 199] 


ance of the evidence is insufficient,!* that the courts 
should exercise great caution and require a high de- 
gree of proof,’® and that, because of the strong pre- 
sumption that the terms of a written instrument cor- 


the clear preponderance of evidence, 
and that in weighing the evidence the 
trial court should exercise great care 
in its consideration, and be satisfied 
that the proof is clear, substantial 
and convincing. And it is only when 
the trier is led by the observance of 
these conditions to a determination of 
the question of fair preponderance 
that his conclusion satisfies the re- 
quirements of law’’). 


“Undoubtedly, in order to justify 
reformation of a written instrument 
in any substantial particular, the evi- 
dence of mistake must be clear, con- 
vincing and satisfactory. . . . This 
statement must not be misunderstood. 
It is often said that the mistake must 
be established indubitably or beyond 
a reasonable doubt. . . . A prepon- 
derance of the evidence is all that is 
required in any civil action. The ex- 
press terms of a written instrument, 
or the relations of the parties con- 
cerned therein, may raise such pre- 
sumptions that proof of more than 
ordinary cogency is required to 
create a preponderance. Until over- 
come by clear and convincing proof, 
the terms of the instrument stand as 
evidence of the intention of the par- 
ties. This is as far as the rule 
goes. Where the extrinsic evidence 
is full, unequivocal and satisfactory, 
the terms of the instrument alone will 
not suffice to, ee ene . decree denying 
reformation.’ Topping v. Jeanette, 
64 Nebr. 834, 836, 30. NW 911. 


[a] Where instrument is equivocal 
and therefore no presumptions arise 
in favor of one meaning over another, 
the correct meaning is to be deter- 
mined by the preponderance of the 
evidence, and it need not be clear and 
conclusive as where the terms of the 
instrument are unequivocal and the 
presumption in favor of its correct- 


ness. Cooper v. Deal, 114 Mo. 527, 22 
SW 31. 

14. U. S.—Philippine Sugar Est. 
Dev. Co. v. Philippine Islands, 247 


Wa S985, 38 SCtL 5135262 Ey ed 1177; 
Columbian, etc., Ins. Co. v. Black, 35 
EY (2a) 571; EKiremen’s' Ins. Co. y. 
Lasker, 18 F. (2d) 3875. 


Ala.—Parra v. Cooner, 213 Ala. 340, 
104 S 827; Page v. Whatley, 162 Ala. 
73,50. S' 116. 


Ark.—Southern Lumber Co. 
Hampton, 162 Ark. 470, 258 SW 977: 
Johnson vy. Stewart, 97 Ark. 635, 135 
SW 354; Wilson- Ward Co. v. Farm- 
er’s Union Gin Co., 94 Ark. 200, 126 
SW 847; Turner v. Todd, 85' Ark. 62, 
107 SW 181; Arkansas Mut. F, Ins. 
Cox ve Witham, 82 Ark. 226, 101 SW 
721; Davenport v. Hudspeth, 81 Ark. 
166, 98 SW 699; Tillar v. Wilson, 79 
Ark. 256, 96 SW 381; Rector v. Col- 
lins, 46 Ark. 167, 55 AmR 571; Carnall 
Vv. Wilson, 14 Ark, 482. ; 


Colo.—Gibbs v. Wallace, 58 Colo. 
364, 147 P 686; Loukowski v. Pryor, 
46 Colo, 584, 106 P 7 


Fla.—Fidelity Phenix F. Ins. 
v. Hilliard, 65 Fla. 443, 62 S 
Jackson v. Maybee, 21 Fla, 622. 


Ida.—Udelavitz v. Ketchen, 33 Ida, 
165, 190 P 1029. 

Tll.—Anderson vy. Stewart, 281 Ill. 
69, 117 NE 743; Smith v. Rust, 112 
100s. Nee aCe Warrick v. Smith, 36 Tl. 
A. 619 [aft 137 Ill. 504, 27 NE LOST. 


Iowa.—Merchants Nat. Bank v. 
Murphy, 125 Iowa 607, i101 NW 441; 
Bowman v. Besley, 122 Iowa 42, 97 
NW 60; Stroupe v. Bridger, 90 NW 
704; Schrimper’v. Chicago, etc., R. 
Co., 115 Iowa 35, 82 NW 916; Simp- 
son v. Kane, 98 Towa 271, 67 NW 247. 


Ky.—Walker v. Howard, 211 Ky. 


Co; 
585; 
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526, 277 SW 843; Thomas v. Brad- 
ley, 211 Ky. 303, 277 SW 255; Bran- 
deis Mach., ete., Co. v. Commercial 
Auto. Cox, 240) Key.) 21, 275. S Ws 93 
Hayes v. Hudson, 209 Ky. 657, 273 
SW 524; Glenn v. Hollingsworth, 206 
Ky.-392, 267 SW 216; Huntsman v. 
Monarch Oil, ete, Co., 197 Ky. 607, 
247 SW 754; Litteral v. Berins, 186 
Ky. 544, 217 SW 369; Cook v. Day, 
168 Ky. 282, 181 SW 11138; Royer 
Wheel Co. v. Miller, 50 SW 62, 20 
KyL 18381. 


Mass.—Hudson Iron Co. v. Stock- 
bridge Iron Co., 102 Mass, 45. 

Mich.—Tripp v, Hasceig, 20 Mich. 
254, 2 AmR 388. 

Minn.—Hines v. Bauer, 158 Minn. 
298, 197 NW 4838; Mahoney v. Minne- 
sota Farmers’ Mut. Ins. Co., 136 Minn. 
34, 161 NW 217; Fritz v. ‘Fritz, 94 
Minn. 264, 102 NW 705; Mikiska v. 
Mikiska, 90 Minn. 258, 95 NW 910. 

Mo.—Brown v. Gwin, 197 Mo. 499, 
95 SW 208. 

N. J.—Anderson v. Anderson Food 
Co. 66) Ne Je Waye209; 35 CAS 4896 [att 
67 N. J. Eq. 730, 63 A 1118]. 

N. Y.—Devereux v. Sun Fire Office, 
51 Hun 147, 4 NYS 655. 

N. cOIcne ae v. Everett, 99 N. 
ae 30, 5 SE 418; Ely v. Early, 94 N. 


oe tosy v. Rimenik, 115 Oh. St. 
11, 152 NE 14; Stewart v. Gordon, 60 


Oh. St. LUO +38 Nb 197s) Potter “v. 
Potter, 27, Oh! St. 84. 

Okl.—Home Ins. Co. v. Aker, 96 
Okl, 232, 221 P 493; Davis v. Keechs 
Oil, sete: 5 Co5189" Okl= 226, 214) Pe 711: 
ree v. Staples, 70 Okl. 245, 174 P 
7 

Or.—Miller vy. Miller, 120 Or. 484, 
252.P) 705. 


Utah.—Cram vy. Reynolds, 55 Utah 
384, 186 P 100; Weight v. Bailey, 45 
Utah 584, 147 P 899. 

Vt.—Skeels yv. Blanchard, 
288, 81 A 913. 

Va.—Fudge v. Payne, 
10 SE 7. 

Wash.—Codd y. Langley, 75 Wash. 
45, 1384 P 467. 

By de Va.—Jarrell v. Jarrell, 27 W. Va. 
Man.—Sylvester v. Porter, 11 Man. 
98, 107. 


85 Vt. 
86 Va. 308, 


3 aN S.—Hart v. Boutilier, 50 N. S. 
ie I 
Ont.—Dominion Loan, ete., Soc. v. 


Darling, 27 Grant Ch. 73; Williams v. 


Felker, 7 Grant Ch. 345. 
See also Evidence §§ 1759, 1760. 


15. Johnson y. Sandlin, 209 Ala. 
430, 96 S 223; Pollock v. Pope, 209 
Ala. 195, 95 S 894; Costello v. Stokely 
Grain Co., 193 Iowa 203, 186 NW 842. 


16. See supra § 196. 


17. U. S.—Philippine Sugar Est. 
Dey. Co. v. Philippine Islands, 247 
US2 885.0388) SCE b1'3; 162) i. ed: LET; 
Baltzer v. Raleigh, ete., Air Line R. 
Co., 115 U. S. 634, 6 SCt 216, 29 L. ed. 
505; Snell vy. Atlantic F. & M. Ins. 
Co., 98 U. S. 85, 25 L. ed. 52; Ivinson 
Vv. Elutton, 98, U. S..79,'25 Led. 66; 
Graves v. Boston Mar. Ins. Co., 2 
Cranch 419, 2 L. ed. 324; Clarksburg 
Trust Co. v. Commercial Casualty 
Ins. Co., 40 F. (2d) 626; Columbian 
Nat. L. Ins. Co. v. Black, 35 F. (2d) 
571; Mathis v. Hemingway, 24 F. (2d) 
951; Firemen’s Ins. Co. v. Lasker, 
18 E, (2d) 375; American Agr. Chemi- 
eal Co. v. Germain Land, ete., Co., 17 
F. (2d) 549; Skelton v. Federal Surety 
CeselbaE. (2a) 756; Southern Surety 
Co. v. U. S. Cast Iron Pipe, etc., Co., 
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rectly express the intention of the parties to it,!® 
mistake or fraud, when urged as a ground for ref- 
ormation of an instrument, must be established by 
evidence that is clear, convincing, and satisfactory.17 


13 F. (2d) 883; Texas Co. v. Rosen- 
thal-Brown Fur Co., 12 F. (2d) 297 
[aff 16 EF. (2d) 1022]; Tupman Thur- 
low Co. vy. Drueding Bros. Co., 294 
Fed. 677; Isherwood v. Newport News: 
Shipbuilding, etc., Co., 289 Fed, 282 
[rev on other grounds 5 F. (2d) 924 
(certiorari dism 269 U. S. 592 mem, 
46 SCt 13 mem, 70 L. ed. 429 mem)]; 
McGovern v. McClintic-Marshall Co., 
269 Fed. 911; De La Nux v. Hough- 
tailing, 269 Fed. 751; Sun Co. v. Vin- 
ton Petroleum Co., 248 Fed. 623, 160 
CCA 523 [certiorari den 247 U. S. 
514, 38 SCt 580, 62 L. ed. 1244]; Good- 
no v. Hotchkiss, 2387 Fed. 686; Al- 
legheny Valley ‘Brick Co. v. C. W. 

Raymond Co., 219 Fed. 477, 185 CCA 
189; Western Loan, ete., Co. v. Thibo- 
deau, 159 Fed. 370, 86 CCA 370; Ful- 
ton v. Colwell, 112 Fed. 831, 50 CCA 
537; Travelers’ Ins. Co. v. Henderson, 
69 Fed. 762, 16 CCA 390 [certiorari 
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on other grounds 34 App. Div. 534, 
54 NYS 608]; Curtis v. Giles, 7 Misc. 
590, 28 NYS 489; Stumpf v. Wells, 197 
NYS 3889; Disbrow v. Disbrow, 146 
NYS 63; Halliday v. White, 21 NYS 
878; Ranney v. McMullen, 5 AbbNCas 
246; Boardman y. Davidson, 7 AbbPr 
NS 439; Pennell v. Wilson, 2 AbbPr 
NS 466; Humphreys v. Hurtt, 50 How 
Pr 291; Marvin v. Bennett, 26 Wend. 
169; Lyman v. United Ins. Co., 17 
Johns. 373  faff 2 Johns. Ch. 630]; 
Phoenix F. Ins. Co. v. Gurnee, 1 Paige 
278, 19 AmD 431; Getman v. Beards- 
ley, 2 Johns. Ch. 274. 


N. C.—Burton vy. Tennessee, etc., 
Ins. Co., 198 N. C. 498, 152 SE 396: 
Ricks, v. Brooks, 179 N. C. 204, 102 SE 
207; Torrey v. McFadyen, 165 N. C. 
237, 81 SE 296; Clements v. Virginia 
Eins: Colnalios. Nec. 57, 70) SE A10u6); 
Southern Finishing, etc., Co. v. Oz- 
ment, 132 N. C. 839, 44 SE 681; Pol- 
lock v. Warwick, 104 N. C. 638, 10 SE 
699; Giles v. Hunter, 103 N. C. 194, 
9 SE 549; Ely v. Barly; 94 N. C. 1; 
Jones v. Perkins, 54 N. C. 337; Stamp- 
er v. Hawkins, 41 N. C. 7; Harrison v. 
Howard, 36 N.C. 407. 


N. D.—Forester v. Van Auken, 12 N. 
D. 175, 96 NW 301. 


Oh.—Stewart v. Gordon, 60 Oh. St. 
170, 53 NE 797; Northwestern Ohio 
Natural Gas Co. v. Tiffin, 59 Oh. St. 
420, 54 NE 77; Shulters v. Toledo, 
Duy Oh St. 064,500 UNM toss) Marry vy. 
Ricker, 46 Oh. St. 265, 21 NE 354; 
Thompson v. Thompson, 18 Oh. St. 
73; Davenport v. Sovil, 6 Oh. St. 
459; Mulby v. Dunham, 29 Oh. A. 
51, 162 NE 718; Anderson v. Fug- 
man, 22 Oh. Cir: Ct. N. S. 283; Boyn- 
tons ve Strauss. 18 (Oh Cir CtiNe iS: 
229; Markey v. Waldo, 18 Oh. Cir. 
CHS 49559 BOne Cir. Dees 7625 tune 
v. Weyand, 9 Oh. Dec. (Reprint) 
485, 14 CincLBul 143; Bartlett v. 
Patterson, 9 Oh. Dec. (Reprint) 73, 
10 CincLBul 3867; Whitney v. Den- 
ton, 7 Oh. Dec. (Reprint) 547, 3 Cinc 
LBul 870; Roberts v. Elmore, 3 Oh. 
Dec. (Reprint) 208, 4 WklyLGaz 393; 
Lotz v. Taylor Hotel Co., 25 OhNPNS 
pe Gebhardt v. Ibele, 12 OhNPNS 

‘Okl.—Ada First Nat. Bank v. Elam, 
iZOey OK roo., (2Zps. boom; 9 Gault, wv. 
Spears, 125 Okl. 126, 256 P 515; Home 
Ins: Cosv. Akers, 96°Okl) 232, 221° P 
493; Muskogee Refining Co. v. Wa- 
ters-Pierce Oil Co., 89 Okl. 279, 215 
P 766;: Davis v. Keeche Oil, etc., 
Comes IMOkdw226;8 214) PaTlise Christ- 
NEE vee MekKay; T72Okio 116; 189 Pe 
207. 

Or.—Schluter v. Niagara F. Ins. 
Co., 124 Or. 560, 264 P 859; Miller 
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v. Miller, 120 Or. 484, 252 P 705; 
L. B. Menefee Lumber Co. v. Gam- 
ble, 119. Or. 224, 242 P 628; Smith 
VWonCrampobls Ors «oto combate 
Jones v. Bramwell, 111 Or. 316, 226 
P 694; Dolph v. Lennon’s Inc., 109 
Or. 336, 220 P 161; Sayre v. Moir, 
68 Or. 381, 137 PE 215; -Smith, v. in- 
terior Warehouse Co., 94 P 508, 95 
P 499; Bower v. Bowser, 49 Or. 182, 
88 P 1104; Stein v. Phillips, 47 Or. 
545, 84 P 793; Kleinsorge v. Rohse, 
25 Or. 51, 34 P 874; Epstein v. State 
Insy (Cor e21) Ors 179,27 Po 1045 Me= 
Coy v. Bayley, 8 Or. 196; Remillard 


v. Prescott, 8 Or. 37; Stephens v. 
Murton, 6 Or. 193; Lewis v. Lewis, 
4 Or. 177; Newsom v. Greenwood, 4 


On 119; Shively v. Welch, 2 Or. 


Pa.—Graham v. Carnegie Steel Co., 
217. Bai 34, 66" A +103) shichiandiaay. 
Philadelphia, ete., R. Co., 209 Pa. 
286, 58 A 560; Thayer v. Seep, 168 
Pa. 414, 31 A 1072; Sylvius v. Kosek, 
Li? Par 6%, 21 say 392,72 AmSR 16455 
Snyder v. Phillips, 25 Pa. Super. 
648; Secured Investments v. Badorf, 
1 Pa. Dist. & Co. 84; Boyd v. Amer- 


ican Carbon Black Co., 6 Pa. Dist. 
209. 
Philippine.—Manila Engineering 


Co. v. Cranston, 45 Philippine 128; 
Centenera v. Palicio, 29 Philippine 
470. 


S. D.—Gould v. Nolen, 51 S. D. 
472, 214 NW 853; Tossini v. Donahue, 
22 S. D. 277; 117 NW 148. 

Tenn.—Henderson v. Henderson, 
159 Tenn. 126, 17 SW (2d) 15 [reh 
den 158 Tenn. 452, 14°SW (2d) 714]; 


Jones v. Jones, 150 Tenn. 554, 266 
Sw 110; Battle v. Claiborne, 133 
Tenn. 286, 180 SW 584; Sawyers v. 


Sawyers, 106 Tenn. 597, 61 SW 1022; 
McClelland v. Payne, 16 Lea 709; 
Talley v. Courtney, 1 Heisk. 715; 
fatherly v. Eatherly, 1 Coldw. 461, 
78 AmD 499; Davidson v. Greer, 
3 Sneed 384; Bailey v. Bailey, 8 
Humphr. 230; Perry v. Pearson, 1 
Humphr. 431; Moreau v. Edwards, 
2 Tenn. Ch. 347; Feder v. Gass, 
(Ch. A.) 59 SW 175; Rogers v. Smith, 
(Ch. A.) “48 SW» 700; Perrine 
Fleischman, Chey AS) iSO eae al ore 
Townsend v. Cocke, 1 Tenn. Cas. 95, 
Thomps. Cas. 153; Sands v. Hick- 
man, 3 Tenn. Civ. A. 280. 


Tex.—Abbott Vv. International 
Bldg., etc., Assoc., 86 Tex, 467, 
SW 620; Waco Tap R. Co. v. Shir- 
ley, 45 Tex. 355; Philadelphia Fire 
Assoc. ve Hinton, (Civ. Al) 298 =Siw. 
178; Griffith v. Watkins, (Civ. A.) 
279 SW 489; Lane v. Urbahn, (Civ. 
A.) 265 SW 1063; New York L. Ins. 
Co. v. Street, (Civ. A.) 265 SW 397; 
Sabine Tram Co. v. Bancroft, (Civ. 
A.) 39 SW 177; Westchester Ins. 
Co. v. Wagner, (Civ. A.) 38 SW 214. 


Utah.—George y. Fritsch L. & T. 
Co., 69 Utah 460, 256 P 400; Cram 
Se Exner 55 Utah 384, 186 P 

Vt.—Abbott v. Flint, 
62 A 721; Shattuck v. Gay, 45 Vt. 
87; Preston v. Whitcomb, 17 Vt. 183; 
Clevland v. Burton, 11 Vt. 138; Gris- 
wold v. Smith, 10 Vt. 452. 


Va.—Curry v. Landes, 116 Va. 843, 
83 SE 396; Wilkinson v. Dorsey, 
112 Va. 859, 72 SE 676; Donaldson 
vs Levine, 93 Va. 472, 25 SE 541; 
cae v. Bidson, 9° Gratt.. (50 Va.) 


Wash.—Johnston v. Mortensen, 155 
Wash. 547, 285 P 438; Herzberg v. 
Moore, 153 Wash. 641, 280 P 41; 
Puget Sound Bridge, etc., Co. v. Jahn, 
148 Wash. 37, 268 P 169; Miles v. 
Craig, 147 Wash. 530, 268 RP 182; 
Russell v. Mutual Lumber Co., 139 
Wash. 229, 246 P 580; McConnell 
v. Gordon Constr. Co., 133 Wash. 
405, 233 P 926; Brickson v. Poole, 
126 -Washyel30) 21% = Pe tio Oon= 
rads v. Green, 92 Wash,: 269, 159 
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There is an apparent conflict between the decided 
cases, and even in the same jurisdictions, as to exact 
Some of the authori- 


measure of proof required.'® 


Pe ALO2s v. Freeman, 88 


307; Moore v. 


Anderson 
Wash. 2 60S 2 153.02 
Parker, 83 Wash. 399, 145 P 440; 
Carlson v. Druse, 79: Wash. 542, 140 
P. 570; Rosenbaum v. Evans, 63 
Wash. 506, 115 P 1054. 

W. Va.—National Fruit 
Co: wv. Parks, 108 Va. 3821, 150 
SE 749; Hanly v. Harmison, 89 W. 
Va. 608, 109 SE 742; Isner v. Nydeg- 
ger, 638 W. Va. 677, 60 SE 793; Smith 
v. Owens, 63 W. Va. 60, 59 SE 762; 
Koen vi: Kerns, 47 W. Va. 575, 35 
SE 902; Harris v. Hlliott, 45 W. Va. 
245, .82 SE’ 176; Fishack v. Ball, 
34 W. Va. 644, 12 SE 856; Penny- 
backer v. Laidley, 83 W. Va. 624, 
11 SE 39; Jarrell v. Jarrell, 27 W. 
Va. 743; Allen v. Yeater, 17 W. Va. 
128; Western Min., etc., Co. v. Pey- 
tona Cannel Coal Co., 8 W. Va. 406. 


Wiis.—Buntrock v. Hoffman, 177 
Was. 53189. NW. 6725 "Pickard, -v. 
Farmers’, etc., Bank, 171 Wis. 167, 
176 NW 782; Jilek v. Zahl, 162 Wis. 
157, 155 NW 909; Adolph v. Adolph, 
148 Wis. 210, 134 NW 353; Kropp 
Wal Kropp, 9% Wis. 137,°72 NW 381; 
Fiarter| v. Christoph, 32 Wis: 245; 
McClellan v. Sanford, 26 Wis. 595; 
Harrison v. Juneau Bank, 17 Wis. 
340; Fowler v. Adams, 13 Wis. 458; 
Lake v. Meacham, 13 Wis. 355; New- 
ton v. Holley, 6 Wis. 592. 


Wyo.—Stoll v. Nagle, 15 Wyo. 86, 
86 P 26. 

Eng.—Bradford v. Romney, 30 
Beav. 431, 54 Reprint 956; Naylor 
v. Wright, 3 Jur. . S. 1090; Rooke 
v. Kensineton, 2 Kay & J. 753, 69 
Reprint 986; Breadalbane v. Chan- 
dos, 2 Myl. & C. 711, 14 EngCh 711, 
40 Reprint 811. 


Alta.—Johnson Inv. Co. v. Fisher, 
66 DomLR 634. 


eee v. Porter, 11 Man. 


N. S.—Hart v. Boutilier, 
PAS 


Ont.—Potopchuke v. Friedman, 17 
OntWN 395; Campbell v. 
24 Grant Ch. 152; Livingstone v. 
Acre, 15 Grant Ch. 610, 614; Petrolia 
Crude Oil, etc., Co. v. Englehart, 29 
Wer Cre PR, Woi7s' 186. 


See also infra §§ 204-210. 


[a] Other similar expressions.— 
(1) “Beyond cavil.” Lyons v. Chafey, 
219 Mich. 493, 189 NW _ 86. (2) 
“Clear, cogent, and altogether con- 
vincing.” Peters v. Schachner, (Mo.) 
280 SW 424. (3) “Clear and posi- 
tive.’ Hill v. Hill, 10 NYWklyDig 
239, 240. (4) “Clear and undoubt- 
ed.” Lyman uv, Little, 15 Vt. 576. 
(5) “Clear, definite, cogent, and un- 
equivocal.” Dolph v. Lennon’s Inc., 
109 Or. 336, 363,.220 RP 161: (6) 
“Clear, positive, and convincing.” 
Kues v. Foran Foundry, etc., Co., 
191 App..Div. 25, 180 NYS 695; 154 
West Fourteenth St. Co. v. Deas 
Schulte, Inc., 121 Misc. 853, 202 NYS 


Product 


50 N. S. 


737 [aft 210 App. Div. 851 mem, 206 
NYS 942 mem]. (7) “Cluar, precise, 
and indubitable.” ‘Wiiliamson — v. 
Carpenter, 205 Pa. 164, 54 A 718; 
McClain v. Smith, 158 Pa. 49, 27 
A 8538; . Smith v. Ewing, 151: Pa. 
256, 25 A 62; Hunter’s Hst., 147 Pa. 


549, 23 A 973; Boyertown Nat. Bank 
v. Hartman, 147 Pa. 558, 28 A 842, 
30 AmSR 759; Mifflin County Nat. 
Bank v. Thompson, 144 Pa. 3938, 22 
A 714; Breneiser v. Davis, 141 Pa. 
85, 21 A 508; Hollenback’s App., 121 
Pa. 322, 15 A 616; Ahlborn v. Wolff, 
118 Pa, 242, 11 A 799; Jackson v. 
Payne, 114 Pa. 67, 6 A 340; Murray 
Vo. New York,” etc; :'.Co,., 6103 “Pa. 


Hdward,’ 


37; Rogers v. Smith, 4 Pa. 93; Schet- 
tiger v. Hopple, 3 Grant (Pa.) 54; 
Irwin v. Shoemaker, 8 Watts & eH 
(Pa.) 75; Moser v. Libenguth, 2 
Rawle (Pa.) 428; Nettleton v. Caryl, 
20 Pa. Super. 250; Bierman v. Col- 
lege, 20 Pa. Super. 133; Keller v. 
Baltimore, ete., R. Co., 10 Pa. Super. 
240; Gehres vy. Crawford, 6 Pa. Cas. 
378, 9 A 508; Kenny v. MeClellan, 
7 Philal’ (Pa.) 655; Kirk’s. Wst., 6 
Montz: Co: (GPa.). 107. (8) “Clear, 
unequivocal, and convincing. 

French v. Boyle, 230 Ky. 619, 20 SW 
(2d) 439; Hines v. Bauer, 158 Minn. 
298; 197° NW 4838. — (9) “Glear, un- 
eae Sea and decisive.” Hand v. 
Cox, 164 Ala. 348, 51 S 519; Moss 
v. Warmack, 176 Ark. 1205, 5 SW 
(2d) 342; York vy. McKamey, 175 Ark. 
L705 300 SW 371; 
175 Ark. 509, 299 SW. 1019; Wil- 
son v. Nugent, 174 Ark. 1115, 399 SW 
18; Fagan v. Graves, 173 Ark. 842, 
293 SW eles Nicholson v. Hayes, 
166 Ark. 112, 265 SW 640; Tri-State 
Constr. Co. v. Watts, 152 Ark. 110, 
237 SW 690; Hall v. Moore, 142 Ark. 
539, 219 SW 328; Leslie v. O'Neil, 
108 Ark. 607, 156 SW 1017; Martin 
v. Seifried, 134 Okl. 124, 272 P 463. 
(10) “Clear, unequivocal, and _ in- 
dubitable.’’’ Colorado Trout Fisheries 
v. Welfenberg, 84 Colo. 592, 
17; Merrick v. Morelock, 
245, 215) Preiss (1) “Entirely, ex- 
act and ‘satisfactory.’ Sawyer v. 
Hovey, 38 Allen (Mass.) 331, 81 AmD 
659. (12) “Full, clear, and decisive.” 
Daniel Boone Coal Co. v. Crawfoxd, 
2038 Ky. 666, 262 SW 1097; Coolidge 
v, Loring, 235 Mass. 220, 126 NE 276. 
(13) “Great clearness of proof.” 
Lewis v. Belk, 219 Ala. 348, 122 S 
413. (14) “High degree of cogency.” 
Southeast, etc., Lumber Co. v. Hea- 
COCK bas One 248) 1259) 2 6p eke 26s 
(15) “Most clear and decisive man- 
ner, and to the entire satisfaction of 


the court.” Newton v. Holley, 6 
Wis. 592, 604. (16) “Satisfactory 
and unquestionable.”’ Moore VR 


Western Assur. Co., 103 Va. 391, 49 
SE 499. (17) “Sufficiently cogent to 
thoroughly satisfy the mind of the 
court.” Simmons Creek Coal Co. v. 
Doran, 142 U. S. 417, 435, 12 SCt 239, 
35 L. ed. 1063. 

[b] If judge is entirely convinced, 
this is sufficient. Leitensdorfer v. 
Delphy, 15 Mo. 160, 55 AmD 137. 

[c] Possibility or even probabil- 
ity of mistake is not enough.—wWil- 


kinson v. Dorsey, 112 Va. 859, 72 
SE 676. 
[d] Unless thoroughly convinced 


of mistake, courts should not dis- 
regard written contract.—M. P. 
Brothers Co. v. Kirkpatrick, 214 Ky. 
560, 288 SW 424. 


fe] Rule applies as well where 
there is mistake of one party ac- 
companied by fraud or inequitable 
conduct on the part of the other. 
eure v. Welch, 132 Ark. 227, 200 SW 


{f] Rule refers to quality rather 
than to quantity of proof.—Ayers 
v. Buswell, 73 Mont. 518, 238 P 591; 
Parchen v. Chessman, 53 Mont. 430, 
164 P 538i, 


[g] Where one of parties is dead, 
evidence of a mistake in a written 
contract must be carefully scrutiniz- 
ed and found to be convincing, and 
to show clearly the contract and the 
existence of a mutual mistake. Bott 
v. Campbell, 82 Or. 468, 161 P 955. 


[h] Where the contract as writ- 
ten was highly improbable, and one 
for which there was no motive, or 


Maynard v. Brown, 
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ties in laying down the rule use such expressions as 
that the proof must be “beyond a reasonable doubt?® 


necessity, a relatively small amount 
of clear and credible evidence will 
establish the mistake. Upson Nut 


Co. v. American Shipbuilding Co., 251 
Fed. 707; Biser v. Bauer, 205 Fed. 
229, 128 CCA 417. 


Where prenee is conflicting ‘see 
infra § 20 


18. gs cases infra notes 19-24. 


19. U. S.—uU. S. v. Maxwell Land- 
GrantCo;, 121 -Us7S. 325, 3815572 S@e 
1015, 30 L. ed. 949; Hearne v. New 
England Mut. Mar. Ins. 

488, 22 L. ed. 395. 


Ark.—McKnight v. Witherington, 
94. Ark)..621, 127 SW 27; ‘Parker 
v. Carter, 91 Ark. 162, 120 SW 836, 
134 AmSR 60. 


Cal.—Cox v. Woods, 
Me PETZ: 


Conn.—Bishop  v. 
Ins. Co., 49 Conn. 167. 


Fla.—Continental Casualty Co. v. 
Ocala, 99 Fla. 851, 127 S 894. 


Ill.—Holbrook v. Tomlinson, 304 
Ill. 579, 136 NE 745; Christ v. Rake, 
287 Till. 619, 122 NE °*854; Silurian 
Oil Co. v. Neal, 277 Ill. 45, 115 NE 
114; Sutherland v. Sutherland, 69 
Ills 481; Douglas *v.  Grant,942) Ei 
A. 273; Hamlon v. Sullivant, 11 Mil. 
A. 423. 


Ind.——Webb v. Hammond, 31 Ind. 
A. 613, 68 NE 916, 918 [cit Citizens’ 
Nat. Bank v. Judy, 146 Ind. 322, 43 
NE 259]. 

Iowa.—Dare v. Foy, 180 Iowa 1156, 
164 NW 179. 


Kan.—Waddle v. Bird, 122 Kan. 
716, 253 P 576; Kratz v. Padfield, 111 
Kan. 396, 207 P 776; Schaefer v. 
Mills, 69 Kan. 25, 76 P 436; Brundige 
v. Blair, 43 Kan. 364, 28 P 482; Bod- 
well v. Heaton, 40 Kan. 36, 18 P 901; 
McCormick Harvesting Mach. Co. v. 
Hayes, 7 Kan. A. 141, 53 P 70. 


Ky.—Royer Wheel Co. v. Miller, 
50 SW 62, 20 KyL 1881. 


La.—Arguimbau v. Germania Ins. 
Co., 106 Lav 139, 30 S 148 


Md.—England v. Gardirion 154 Mad. 
510, 142 A 625; William Dall Co. 
vi Butcher,* 135) -Md...26,. 10%. Av 52:7; 
Baltimore Nat. F. Ins. Co. v. Crane, 
16 Md. 260, 77 AmD 289; Golds- 
borough v. Ringgold, 1 Md. Ch. 239. 


Mass.—German American Ins. Co. 
v. Davis, 131 Mass. 316; Stockbridge 
Tron Cov. ve eHtudson) Iron Co 02 
Mass. 45. 


Mich.—Vary v. Shea, 36 Mich. 388; 
Case v. Peters, 20 Mich. 298. 


Minn. reese v. American Ins. 
©o., LT Minn. 104 


Miss.—Rogers v. Clayton, 149 Miss. 
47, 115 S 106; Watson v. Owen, 142 
Miss. 676, 107 S 865. 


Mo.—Crouch v. Thompson, 254 Mo. 
477, 162 SW 149; Binswanger v. Em- 
ployers’ Liability Assur. Corp., Ltd., 
(A.) 28 SW (2d) 448; Steinberg Vv. 
Phoenix Ins. Co., 49 Mo. IN 255; Down- 
ing v. McHugh, 3. Mo.’ A. 594. See 
Horine v. Royal Ins. Co., 199 Mo. A. 
107, 201 SW 958, 960 (‘And while it 
is said that the mistake must be proy- 
en beyond a reasonable doubt, the 
courts do not generally require the 
degree of proof required by the crim- 
inal law’’). 


N. J.—Birch v. Baker, 81 N. J. Eq. 
264, 86 A 932; Whelen v. Osgoodby, 
62 N. J. Eq. 571, 50 A 692; Green v. 
Stone, 54 N. J. Eq. 387, 34 "A 1099, 55 
AmSR 577; Rowelly v. Flannelly, 30. 
IN Ei Dios 612; Flaacke v. Jersey City, 
28 N. J. Eq. 110 [aff 30 N: J, Eq. 733). 


67 Cal. 317, 
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For later cases, developments and changes in the law see Annotations, same title and section number, 
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or controversy”?° or “beyond doubt,”?! and others 
that the evidence of mistake “must amount to a 
The use of such expressions, how- 


certainty.’’?? 


N. Y.—Devereux v. Sun Fire Office, 
51 Hun 147; Lyman v. United Ins. 
aoe 2 Johns. Ch. 630 [aff 17 Johns. 


Oh.—Rothschild v. Bell, 10 Oh: Dec. 
(Reprint) 176, 19 CineLBul 137. 


Pa.—Quinter v. Quinter, 261 Pa. 195, 
104 A 580; Highlands v. Philadelphia, 
ClC aR. COl nw 209m Pan 280508 2A 500) 
Boyerstown Nat. Bank y. Hartman, 
147 Pa. 558, 23 A 842, 30 AmSR 759; 
aes v. Pilachewski, 8 Pa. Dist. & 

Oo. ; 


Tenn.—Clack 
64 SW 403; 
Tenn. Ch. 402. 


Tex.—Waco Tap R. Co. v. Shirley, 
45 Tex. 355; American Freehold Land 
Morte—Co. -v. Pace; 23 Tex. Civ.:A. 
222,56 SW 377. 


Utah.—Deseret Nat. Bank v. Burton, 
Tita: 43eV53. P2115, 


Vt.—Pennock v. Goodrich, 146 A 1; 
Powers v. Caledonia County Grammar 
School, 93 Vt. 220, 106 A 836; Fife v. 
Cate, 84 Vt. 45, 77 A 947; Fairbanks 
v. Harvey, 83 Vt. 283, 75 A 268; Full- 
er v. Knapp, 82 Vt. 166, 72 A 688. . See 
Hife v. Cate, 85° Vt. 418, 82 A 741 
{to the effect that in every case it is 
for the court to say whether there is 
a plain mistake and satisfactory proof 
of it; and on this question it cannot 
be said that the,evidence must be such 
as to strike all minds alike, must not 
be contradictory, must be irrefraga- 
ble, and the like, of which the books 
are full, that such language goes be- 
yond the true idea of the law, which 
is that the evidence taken as a whole 
must be such as to exclude all rea- 
sonable doubt). 


Va.—Fudge v. Payne, 86 Va. 303, 10 
SELT « 


W. Va.—Koen v. Kerns, 47 W. Va. 
575, 35 SE 902; Jarrell v. Jarrell, 27 
W. Va. 743, 


Wis.—Cameron vy. Cameron, 15 Wis. 
1, 7, 82 AmD 652; Newton v. Holley, 
6 Wis. .592, 604. 


N. B.—Cornwall v. Halifax Banking 
Co. 35 Ns BS 398. 


Ont.—Clarke v. Joselin, 16 Ont. 68; 
Williams v. Felker, 7 Grant Ch. 345. 


“The evidence must satisfy the 
court and jury, not beyond every 
doubt, for that is impossible, yet not 
by a mere preponderance, for that is 
not sufficient, but beyond a reason- 
able doubt, as thoroughly as oral tes- 
timony can satisfy the mind of the 
truth of an allegation.” Fulton v. 
Lilley, 44 Pa. Co. 145, 149. 


In Georgia (1) the facts need 
not be proved beyond reasonable 
doubt (Clark v. Clark, 141 Ga. 437, 
81 SE 129; Crockett v. Crockett, 73 
Ga. 647), (2) although it has been so 
stated in several early decisions (Mul- 
ler v. Rhuman, 62 Ga. 332; Durham v. 
Taylor, 29 Ga. 166; Wyche vy. Greene, 
11 Ga. 159). / 


[b] In Idaho (1) in view of Rev. 
St. (1887) § 4824, providing that, 
wherever there is substantial evi- 
dence to support a verdict it shall not 
be set aside, it is now held that the 
reasonable doubt rule does not apply 
in a suit for the reformation of a con- 
tract. Bowers v. Bennett, 30 Ida. 
188, 164 P 93. (2) Prior to the statute 
such degree of proof was required. 
Houser v. Austin, 2 Ida. (Hasb.) 204, 
iki) 12) BaKe 

{c] In New York (1) it has been 
held that the proof need not be be- 
yond a reasonable doubt (Southard 
v. Curley, 134 N. Y. 148, 31 NE 330, 
30 AmSR 642, 16 LRA 561; Jamaica 
Sav. Bank v. Taylor, 76 NYS 790), (2) 
although in discussing the character 


v. Hadley, (Ch. A.) 
Campbell v. Foster, 2 
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of proof required the cases commonly 
state that it must be such as “leaves 
no room for doubt’ (Mead v. West- 
chester.) Ins)? Co. -64 Ni. -¥Y.3/453% 
Drachler v. Foote, 87 App. Div. 270, 
84 NYS 977; Miaghan v. Hartford F. 
Ins. Co., 12 Hun 321; Roussel v. Lux, 
39 Mise. 508, 80 NYS 341; Heelas v. 
Slevin, 53 HowPr 356). 


[d] After long delay and death of 
parties this degree of proof should be 
ee Campbell v. Foster, 2 Tenn. 


20. U. S.—wNorthwestern Mut, L. 
Ins Cor'v. Nelson, 103 WU. S. 544, 26 
L. ed. 436; Howland v. Blake, 97 'U. S. 
624, 24 L. ed. 1027; Bailey v. Lisle 
Mfz, Coz, 238 Hed. 257, 152 CCA .3; 
Hoover v. Reilly, 12 F. Cas. No. 6,677, 
2: Abb. 471; Cullinane v. District of 
Columbia,. 18. Ct; Cl., 57%. 


Ark.—Adcox vy. James, 168 Ark. 842, 
271 SW 980; Goodrum v. Merchants’, 
etc., Bank, 102 Ark. 326, 144 SW 198, 
AnnCas1914A 511; Arkansas Mut. F. 
Ins. Co. v. Witham, 82 Ark. 226, 101 
SW 721; McGuigan v. Gaines, 71 Ark. 
614, 77 SW 52. 


Colo.—Connecticut F. Ins. Co. v. 
Smith 10 ‘Colo, sAy t21) ble P70. 


Del.—Newell v. Hartman,  etc., 
Brewing Co., 9 Del. Ch. 240, 80 A 672. 


Fla.—Tatum vy. City Bldg., etc., As- 
soc., 76 Fla. 258, 79 S 839; Baldwin v. 
Christopher, 75 Fla. 605, 79 S_ 339; 
Robinson Point Lumber Co, v. John- 
son, 63 Fla. 562, 58 S 841. 


Ind.—Linn v. Barkey, 7 Ind. 69. 


Pet Able eae v. Larned, 27 Iowa 
Ky.—Svea F., etc., Ins. Co. v. Fox- 
well, 234 Ky. 95, 27 SW (2d) 675; 


Carey-Reed Co. v. Marion, 231 Ky. 117, 
21 SW (2d) 145; H. C. Whitmer Co. v. 
Jordan, 230 Ky. 710, 20 SW (2d) 714; 
Stanley v. Slone, 216 Ky. 114, 287 SW 
360; Dark Tobacco Growers’ Co-op. 
Assoc. (v.. Ray, 215 Ky..°3738, 285 -S WwW 
198; Gillispie v. Blanton, 214 Ky. 49, 
282 SW 1061; Dotson v. Big Sandy 
Coall, etesniGo., “21 eiGy.384,. (2770. /Sw. 
474; Bernheim y. Duane, 209 Ky. 744, 
273 SW 458; Chinn v. Baxter, 203 Ky. 
630, 262 SW 974; Evans v. Stapleton, 
201 Ky. 716, 258 SW 295; Johnson v. 
Elkhorn Gas Coal Min. Co., 193 Ky. 
585, 236 SW 1041; Litteral v. Bevins, 
186 Ky. 514, 217 SW 369; Johnson v. 
Gadberry, 174 Ky. 62, 191 SW _ 865; 
Royal Wheel Co. v. Miller, 50 SW 62, 


20 KyL 1831; Talbott v. Lee, 4 Ky. 
Op. 94. 
Me.—Fessenden v. Ockington, 74 


Me. 123 [quot Andrews yv. Andrews, 81 
Me. 337, 341, 17 A 166]. 


N. J.—Anderson y. Anderson Food 
Co., 66 N. J. Eq. 209, 57 A 489 [aff 67 
N. J. Bq. 730; 63 A 1118]. 


N. C.—Wilson v. Western North 
Carolina Land Co., 77 N. C. 445, 453. 


Tenn.—Battle v. Claiborne, 133 
Tenn. 286, 180 SW 584. 


Utah.—Deseret Nat. Bank v. Dun- 
woodey, 17 Utah 438, 53 P 215. 


Wis.—Meier v. Bell, 119 Wis. 482, 
97 NW 186; Meiswinkel v. St. Paul 
F. & M. Ins. Co., 75 Wis. 147, 43 NW 
669, 6 LRA 200; Blake Opera House 
Co. v. Home Ins. Co., 73 Wis. 667, 41 
NW 968. 

Man.—Martin v. Northern Pac. Ex- 
press Co., 10 Man. 595. 


[a] In Alabama (1) while there 
are cases holding that the facts must 
be proved beyond reasonable contro- 
versy (Hand v. Cox, 164 Ala. 348, 51 
S 519; Smith vy. Allen, 102 Ala. 406, 
14 $8 760; Hinton v. Citizens’ Mut. Ins. 
Co., 638 Ala. 488), (2) it has been held 
that it is not required that they be 
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‘ever, has been criticized as requiring too strong a 
measure of proof,?* and there are cases directly hold- 


proved beyond all reasonable doubt, 
as is required to authorize a convic- 
tion in a criminal case (Miller v. Mor- 
ris, 123 Ala. 164, 27 S 401). 


{b] In Oklahoma (1) it is held that 
the proof must establish the facts to 
a moral certainty (Teachers’ Conserv- 
ative Inv. Assoc. v. England, 115 Okl. 
298, 243 P 137) (2) but not beyond the 
possibility of controversy (Cantrell v. 
O'Neill, 109 Okl. 238, 235 P 232; King 
v. Turner, 109 Okl. 77, 234 P 564; 
TE hrels v. Rankin, 48 Okl. 99, 149 P 

i 5 


at U. S.—Pope v. Hoopes, 84 Fed. 


a ee v. Wilson, 14 Ark. 


Me.—Cross v. Bean, 81 Me. 525, 17. 
A 710; Tucker v. Madden, 44 Me. 206. 


Md.—Keedy v. Nally, 63 Md. 311. 


Mass.—Hudson Iron Co. v. Stock- 
bridge Iron Co., 107 Mass. 290, 317. 


Miss.—Mosby v. Wall, 23 Miss. 81, 
55 AmD 71. 


Mo.—Bartlett v. Brown, 121 Mo. 353, 
25 SW 1108. 


N. J.—Hupsch v. Resch, 45 N. J. Eq. 
657, 18 A 372 [aff 46 N. J. Hq. 609, 22 
A 56]; Firmstone v. De Camp, 17 N. 
Je Hewsi@ 


oe C.—Johnston y. Finch, 23 B. C. 


N. S.—Royal Ins. Co. v. Jones, 20 N. 
Seel2ss 


Pec See v. Corby, 7 Grant) Ch: 


22. Holbrook v. Tomlinson, 304 Ill. 
579, 186 NE 745; Christ v. Rake, 287 
Ill. 619, 122 NE 854. 


23. Southard v. Curley, 134 N. Y. 
148, 154, 31 NE 330, 30 AmSR 642, 
16 LRA 561. 


“The quotations made indicate a 
universal agreement that a contract 
shall not be reformed on loose, con- 
tradictory and unsatisfactory evi- 
dence; a settled determination that 
when a mistake is alleged, it must be 
clearly established by satisfactory 
proofs, or ‘the contract will stand as 
made. But, in giving expression to 
the necessity of observing such cau- 
tion, some judges have employed con- 
servative language, others extreme. 
A difference doubtless due to the fact 
that the question before the court for 
discussion in the different cases, was 
not what is the abstract rule as to 
the degree or quality of the evidence 
required, but rather whether the par- 
ticular evidence under consideration 
justifies a reformation. While in a 
few instances apparently unconsid- 
ered expressions may be found to the 
effect that the mistake must be estab- 
lished beyond a reasonable doubt, so 
may a variety of other expressions 
differing in form, but equally well 
supported, be found, such as: ‘It 
must be proved as much to the satis- 
faction of the court as if admitted;’ 
‘the proof must be clear, irrefragable, 
and the strongest possible;’ or ‘there 
must be a plain mistake established 
by satisfactory proofs.’ <A _ situation 
which suggests that we heed the cau- 
tion of Folger, J., in*Taylor v. New 
Vork., $2 NPM. U0, ols) ST 4s. notvals 
ways well to take particular phrases 
and sentences from an opinion and 
read them as giving the core of the 
judgment.’ The same thought was 
expressed in Hastings Nat. Bank y- 
Hibbard, 48 Mich. 452, 457, 12 NW 
651: ‘It must always be remembered 
that general language in legal ciscus- 
sions is to be construed with its sur- 
roundings, and cannot be dealt with 
in the abstract.’”” Southard v. Curley, 
supra. ..- ee 
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ing that such a high degree of proof is not required.?* 
While the evidence need not be uncontradicted,?° 
proof of a mere possibility or even a probability of 
What constitutes such 
clear, satisfactory, and sufficient evidence as to make 
the case go one way or the other depends on the 
character of the testimony, the coherency of the en- 
tire case, and the force of documents, circumstances, 
There is no ground to re- 


mistake is not sufficient.?® 


and facts introdaced.?7 


form where proof of the mistake is wanting.?® 
evidence should also show in what the mistake con- 
sists,?® and that the mistake was mutual, or was a 
mistake of one party occasioned by the fraud or 
inequitable conduct of the other, as the case may 


24. Ida.—Panhandle Lumber Co. v. 
Rancour, 24 Ida. 603, 135 P 558. 


Ind.—Harmon y. Pohle, 55 Ind. A. 
439, 103 NE 1087. 
Nebr.—Topping  v. 
Nebr. 834, 90 NW 911. 
Or.—Smith v. Cram, 113 Or. 313, 230 
P $12. 


Pa:—Spencer v. Colt, 89 Pa. 314. 


[a] Rule requiring evidence to be 
clear and satisfactory does not mean 
that the mistake must be established 
beyond a reasonable doubt. The ex- 
pression “clear and satisfactory,” in 
the sense in which it is used in the 
rule, should be taken to mean that it 
should be clear in the sense that the 
evidence upon which reformation is 
based in not ambiguous, equivocal, or 
contradictory, and should be perspicu- 
ous and pointed to the issue under in- 
vestigation; and satisfactory in the 
sense that the source from which it 
comes is of such credible nature that 
the court and jury, as men of ordinary 
intelligence, discretion, and caution, 
may repose confidence in it. Ameri- 
can Freehold Land Mortg. Co. v. Pace, 
23 Tex. Civ. A. 222, 56 SW 377%. 


[b] In Missouri (1) the later cases 
hold that evidence to justify reforma- 
tion need not be ‘‘beyond reasonable 
doubt” (Kanan v. Hogan, 307 Mo. 
269, 270 SW 646; Maze v. Boehm, 281 
Mo. 507, 220 SW 952), (2) although 
there are cases holding that such 
proof is required (Stephens v. Ste- 
phens, 183 SW 572), (3) and that 
relief will be granted only on a cer- 
tainty of error (Ford v. Delph, 203 
‘Mo. A. 659, 220 SW 719). 


25. Rose v. Lewis, 234 Ky. 53, 27 
SW (2d) 413. And see infra § 202. 


26. Anderson v. Stewart, 281 Ill. 
- 69,117 NE 7438; Gillespie v. Davis, 116 
Va. 630, 82 SE 705. 


27. North American Ins. Co. v. 
Whipple, 18 F. Cas. No. 10,315, 2 Biss. 
418; Carey-Reed Co. v. Marion, 231 
Ky, 117, 21 SW (2d) 145; M.*P: Broth- 
ers Co. v. Kirkpatrick, 214 Ky. 560, 


Jeanette, 64 


283 SW 424; Irwin v. Westwood Real 
Est., etc., Co., 200 Ky. 760, 255 SW 
546; Scott v. Spurr, 169 Ky. 575, 184 


SW 866. See also infra §§ 204-210. 

28. See supra § 1938. 

29. Spare v. Home Mut. Ins. Co., 
19 Fed. 14, 9 Sawy. 148; Hochstein v. 
Berghauser, 123 Cal. 681, 56 P 547; 
Lotz v. Taylor Hotel Co., 25 OhNPNS 
535. 

30. U.S.—Spare v. Home Mut. Ins. 
Cos ‘19 Fed. 14, 9 Sawy. 148. 

Ariz.—Gingery v. Romeris, 24 Ariz. 
267, 208 P 1024. 

Ark.—Beneaux v. Sparks, 144 Ark, 
23,°221 SW 465. 

Cal.—Hochstein vy. Berghauser, 123 
Cal. 6812556 BP 547; Russell v. Riley, 
$2, Cal. A. 728, 256 P 557. 


Conn.—Corticelli Silk Co. v. Slos- 
berg, 101 Conn. 44, 124 A 818. ) 
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ions 


tual mistake is 


The, 


Fla.—Baldwin y. Christopher, 75 
Fla. 605, 79 S 339 
Ga.—Eliopolo v. Ejicholz, 161 Ga. 


823, 1381 SE 889. 

Ill.— Schweickhardt v. Chessen, 329 
DIE 63a On INE ids. 

Iowa.—Laackmann vy. Glasshoff, 182 
Iowa 993, 164 NW 768. 

Kan.—Cushenbery v. Waite-Phillips 
Co., 119 Kan. 478, 240 P 400. 

Ky.—Goff v. Moore, 217 Ky. 815, 
290 SW 659. 

Md.—American Automobile Ins. Co. 
v. Shapiro, 151 Md. 3838, 135 A 163. 
Mich.—Baxter v. Ogooshevitz, 

Mich. 249, 171 NW 385. 

Mo.—Chandler v. Hale, 219 Mo. A. 
133, 268 SW 691. 

Mont.—McNamer Realty Co. v. Sune 
burst Oil, ete., Co., 76 Mont. 332, 247 
P1168: 

Nebr.—Paine-Fishburn Granite Co. 
Me Reynoldson, 115 Nebr. 520, 213 NW 

0. 
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N. J.—Gross v. Yeskel, 98 N. J. Eq. 
64, 180 A 546. 


N. Y.—White v. Williams, 48 Barb. 
(N. Y.) 222 [rev 48 N. Y. 344]; Port- 
ugal v. Reisman, 192 App. Div. 492, 
183 NYS 190. 


N. C.—Long v. U. S. Peele etc., 
Cor PUTS EINE C225 03k 00 Si AT 


ne —Burch v. Staples, 70 Okl. 245, 
Vi4yP 201. 


Or.—Peninsula Lumber Co. v. Royal 
Indemn. Co., 93 Or. 684, 184 P 562. 


Tex.—New York L. Ins. Co. v. 
Street, (Civ. A.) 265 SW 397. 


Wash.—Strutzel v. Richardson, 136 
Wash, 485, 240 P 682. 


W. Va.—Blue v. Blue, 92 W. Va. 574, 
116 SE 134, 30 ALR 1169. 

See also infra §§ 204-210. 

[a] To show mutuality of mistake 
in a written instrument sufficient to 
authorize equity to reform it, the 
agreement preceding the written in- 
strument must be shown. Dougherty 


v. Dougherty, 204 Mo. 228, 102 SW 
1099. 
[b] Evidence held sufficient.— 


Newport News Shipbuilding, ete., Co. 
v. Isherwood, 5 F. (2d) 924 [certiorari 
dism 269 U. S. 592 mem, 46 SCt 13 
mem, 70 L. ed. 429 mem]; Jones vy. 
Crutcher, 205 Ala. 445, 88 S 559; Ad- 
cox v. James, 168 Ark. 842, 271 SW 
980; Burton v. Curtis, 91 Cal. A. 11, 
266 P 601; Skelly v. Ersch, 305 T1l. 
126, 137 NE 106; Woods v. Brand, 187 
Iowa 1076, 174 NW 849; Brandeis 
Mach., etc., Co. v. Commercial Auto 
Col, 210 Ky. 21, 275 SWe9; Schoen- 
field v. Veenboer, 234 Mich. 147, 207 
NW 898; Segerstrom v. Holland Piano 
Mfg. Co., 155 Minn. 50, 192 NW 191; 
Brimm v. McGee, 119 Miss. 52, 80 S 
379; New York lu. Ins. Co.v. Gilbert, 
215 Mo. 201, 256 SW 148; Wainwright 
v. Dunseath, 46 Nev. 361, 211 P 1104; 


[§ 199 


be,?° and that the mistake was the result of negli- 
gence on the part of the party seeking reformation.*+* 
Evidence from which it appears that the defect or 
mistake was intentional will not authorize reforma- 


Mere denial by defendant of the existence of mu- 


not sufficient to defeat the claim 


of the party,?* but it has been held that in such ease 
the evidence of mutuality must be stronger,** al- 
though such denial must be given weight in determin- 
ing the sufficiency of the evidence.*° 


Exact contract agreed on must be proved®® by evi- 
dence of the requisite sufficiency.*? 


Metzger v. AXtna Ins. Co., 186 App. 
Div. 627, 175 NYS 428/[rev on other 
grounds 227 N. Y. 411, 125 NE 814]; 
Silver Fox Co. Inc. v. New York In- 
demn. Co., 125 Misc. 430, 210 NYS 18; 
Mendelsohn v. Mendelsohn, 104 Or. 
281, 207 P 158; Jumper v. Queen Mab 
Lumber Co., 115 S. C. 452, 106 SE 473; 
Occidental F. Ins. Co. v. Ft. Worth 


Grain, ete: Co.,~ (Tex. ‘Cive “ADL 294 
SW 953. 
[ec] Evidence held insufficient.— 


Baldwin v. Christopher, 75 Fla. 605, 79 
S 339; Eliopolo v. Eicholz, 161 Ga. 
823, 131 SE 889; Heard v. Nancolas, 
187 Iowa 1045, 175 NW 13; Cushen- 
bery v. Waite-Phillips Co., 119 Kan. 
478, 240 P 400; McComas v. Jones, 214 
Ky. 107, 282 SW 772; McNamer Real- 
ty -Co.ove, Sunburst. O1l,) ete. 5Co:, 61.6 
Mont. 332, 247 P 166; Strickland v. 
Shearon, 191 N. C. 560, 132 SE 462; 
L. B. Menefee Lumber Co. v. Gamble, 
119 Or. 224, 242 P 628. 

Fraud or inequitable conduct gen- 
erally see supra §§ 65-68. 

Mutual mistake generally see supra 
§§ 59-64. 

31. Jones v. Bramwell, 111 Or. 316, 
226 P 694. 

Negligence see supra §§ 111-115. 

32. Leonard vy. Wills, 24 Kan. 231. 

33. U. S.—Fulton v. Colwell, 112 
MedmSsl SOsCCAN 537. 
ane Y.—Nevius v. Dunlap, 33 N. Y. 

6. 

N. C.—Sills v. Ford, 171 N. C. 733, 
88 SE 636. 


Tex.—American Freehold Land 
Morte... Cos vi Pace, 2se Nex CiveeaAg 
pea 56 SW 377. 


Va.—Hanly v. Harmison, 89 W. 
vay 608, 109 SE 742. 


34 Fulton v. Colwell, 112 Fed. 831, 
50 CCA 537; Nevius v. Dunlap, ao N. 
NG OG. 

35. Lesser v. Demarest, (N. J. Ch.) 
72 A 14. 

36. See supra § 193. 

37. U. S.—First Nat. Bank vy. 
Ocean Acce., ete., Corp., 294 Fed. 91. 


Ala.—Parra v. Cooper, 213 Ala. 340, 


104 S 827 

Ark.—Southern Lumber Co. vy. 
Hampton, 162 Ark. 470, 258 SW 977. 

Ida.—Udelavitz v. Ketchen, 33 Ida. 
165; 190 P 1029. 

Ill. Anderson v. Stewart, 281 Ill. 
69, ene NE 743. 

y.—Whitt v. Whitt, 145 Ky. 367, 
140 Sw 570. 

N. C.—Richmond Cedar Works v. 
John L. Roper Lumber Co., 168 N. C. 
391, 84 SH 521. 

Oh.—Frate v. Rimenik, 115 Oh. St. 
1d, 152 NH 14; 

rire nas v. Quinter, 261 Pa. 195, 
104 A 5 

eas v. Blanchard, 85 Vt. 288, 

Jil WN BES}, 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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§§ 199-202] 


Parol evidence, when admissible,*® must be of the 
clearest character in order to warrant relief.®® 


[§ 200] 2. Corroboration*® 


of a single witness is insufficient.*® 


lees one v. Davis, 116 Va. 630, 


[a] Got must be able to ascer- 
tain exact contract agreed on, but 
which parties failed through mistake 
to put into writing. First Nat. Bank 
v. Ocean Acc., etc., Corp., 294 Fed. 91. 


{b] Rule is especially applicable 
where parties are dead. Richmond 
Cedar Works v. John L. Roper Lum- 
ber Co., 168 N.-C. 391, 84 SE 521. 


38. See supra § 198. 


39. U. S.—Hunt v. Rousmanier, 1 
Peto wits lawed.h 2 a. 


Fla.—Rosenthal v. U. S. First Nat. 
BH ins: Co;, 74. Plas 371, TES 92. 


Ill.— Gray v. Merchants Ins. 
TS PAs 580. 


Iowa.—Cubbage v. Standard F. Ins. 
Co., 180 Iowa 192, 161 NW 650; Wil- 
son v. Ins. Co., 143 Iowa 458, 122 NW 
157; Johnson v. Ins. Co., 126 Iowa 
565, 102 NW 502; Fitchner v. Fidelity 
pau F. Assoc., 103 Iowa 276, 72 NW 


Mich.—Hurst yv. Beaver, 
612, 16 NW 165. 


Nebr.—Home F. Ins. Co. v. Wood, 
50 Nebr. 381, 69 NW 941. 


Oh.—Humboldt F. Ins. Co. v. R. K. 
LeBlond Mach. Tool Co., 96 Oh. St. 
442, 118 NE 121. 


Pa.—Shopf v. Patrons’ Mut. F. Ins. 
Conrlot Pa 21947 (A 2016) Boyce v. 
Hamburg-Bremen F. Ins. Co., 24 Pa. 
Super. 589. 


Wis.—Blake Opera House Co. v. 


Cor, 


50 Mich. 


RDS Ins. Coy 73 Wis. 6672415 NW. 
40. By instrument in suit see in- 
frars? 20k. 
41. Bonhote v. Henderson, [1895] 
1 Ch. 742 [aff [1895] 2 Ch. 202]; Love- 


Sy. Van smiths 15> Che; 655 (but it is 
the duty of the court to act on such 
evidence with the utmost caution). 


42. Godwin v. Yonge, 22 Ala. 553; 


Hanley v. Pearson, 13 Ch. D. 545; 
Sinuthi ave lludtemelion Rea 20) “Hig: 666; 
Cook v. Fearn, 48 L. J. Ch. 63. See 


Bodwell v. Heaton, 40 Kan. 36, 18 P 
901 (holding that mortgagor inter- 
pleading in attachment suit and ask- 
ing reformation of mortgage on at- 
tached property need not be corrobo- 
rated by mortgagee defendant who 
had absconded and concealed him- 
self). 


[a] Where decrees pro confesso 
were taken against all defendants but 
trustee, in suit by married woman to 
reform a deed, alleged to have been 
intended to convey the property in 
trust. for her, and to appoint another 
trustee, and the trustee answered that 
he knew nothing about the alleged 
mistake, the clear and direct testi- 
mony of one witness was_ sufficient 
to authorize reformation. Godwin v. 
Yonge, 22 Ala. 553. 


[53 C. J.—56] 


—a. In General. 
While it has been said that there is no absolute rule 
that in no case can a decree of reformation be made 
upon the uncorroborated testimony of an interested 
party,*? and although reformation has been granted 
on the uncorroborated, but uncontradicted, evidence 
of one party,*? it is generally held that reformation 
will be decreed only where the testimony of com- 
plainant as to the mistake is corroborated by the tes- 
timony of at least one other witness,*® or by facts 
and circumstances which confirm and support his 
statement,** and that the uncorroborated testimony 
Inability to read 
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take.° 


43. 
O’Harra, 56 Fed. 278, 5 CCA 502. 


Ark.—Marquette Timber Co. v. 
Chas. T. Abeles Co., 81 Ark, 420, 99 
SW 685. 

D. C.—O’Connell v. Koob, 16 App. 
161. 

Ind.—Hamilton County v. Owens, 
1388 Ind. 183, 37 NE 602. 

Iowa:—_Kemmerer v. Owens, 91 
Iowa 737, 60 NW 86; West v. West, 
90 Iowa 41, 57 NW 689. 

Mo.—Underwood v. Cave, 
1, 75 SW 451; 


176 Mo. 
Zeilda Forsee Inv. Co. 


Yy Ozenberger, 132 Mo. A. 409, 112 SW 


Nebr.—Hale v. Young, 24 Nebr. 464, 
39 NW 406. 

N. Y.—Moran v. MeLarty, 75 N. Y. 
25 [aff 11 Hun 66]; Stryker v. Schuy- 
ler, 3 NYS 513. 

Pa.—In re Sutch, 201 Pa. 305, 50 A 
943; Fulton v. Lilley, 44 Pa. Co. 145. 

Tex.—Jackson v. Martin, (Civ. A.) 
13 SW 832. 

Vt.—Shattuck v. Gay, 45 Vt. 87. 


Va.—French y. Chapman, 88 Va. 
Bie ieee allies: SOP See 
iHng.—Tomlinson v. Leigh, J1 Jur. 


N. S. 962. : 


[a] Failure to call disinterested 
witness who was present and took 
part in original negotiations weighs 
against plaintiff’s claim when the tes- 
timony is conflicting. Pope v. Hoopes, 
84 Fed. 927 


[b] In suit to reform defective ac- 
knowledgment, evidence of notary 
that he observed all the requisites to 
a valid acknowledgment, but made a 
mistake in attaching defective cer- 
tificate, is sufficient corroboration or 
claim that wife was examined sepa- 
rate and apart from her husband to 
justify reformation to certificate of 
acknowledgment to show the _ fact. 
Hutchinson v. Ainsworth, 73 Cal. 452, 
15 P 82, 2 AmSR 823 


44, Ala.—Keith v. Woodruff, 
Ala, 443, 34 S 911. d 

Ill.—Shay v. Pettes, 35 Ill. 360. 

Ky.—Hutchinson y. Nichols, 53 SW 
661, 21 KyL 949. 

Me.—Perry v. Knight, 85 Me. 184, 
Zim Ano Gu 

Mich.—Damm v. Moon, 48 Mich. 510, 
12 NW 679. 

N. Y.—Stryker v. Schuyler, 3 NYS 
513 [aff 1382 N. Y. 547, 30 NE 866]. 


Pa.—Roberts v. Root, 6 Pa. Dist. 
586; North, etc., Branch R. Co. v. 
Swank, 14 WklyNC 444. 


Ss. D.—Littlejohn v. County Line 
Creamery Co., 14 S. D. 312, 85 NW 
588. 

B. C.—Booth vy. Callow, 18 B. C. 499, 
13 DomLR 202, 24 WestLR 813. 


[a] Documentary evidence, 
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such 


[§ 202] 3. Conflict of Evidence. 
is confused, conflicting, and contradictory, relief will 
not be granted;°* but this does not mean that there 


U. S.—American Mortg. Co. v. 


‘417, 17 SE 221; 
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or write,4® business experience*’ or the lack of it,*® 
taking professional advice,*® and acting on the terms 
of the instrument®® are circumstances which may 
corroborate or contradict the witness. 


[§ 201] b. By Instrument in Suit. 
mistake to be reformed consists in a defect in execu- 
tion, or acknowledgment, the instrument itself may 
afford corroboration of the witness.>? 
terms of the instrument itself may show that a seal 
was required; and such circumstance will corroborate 
a witness testifying to the omission of a seal by mis- 


Where the 


Thus the 


Where the proof 


as letters and memoranda, may be 
sufficient corroboration. Jenner v. 
Jenner, 2 Giffard, 232, 66 Reprint 97 
{aff 2 De G. EF. & J. 359, 63 EngCh 
280, 45 Reprint 660]; Milner v. Mil- 
ner, 8 Ir. Eq. 488; Gilchrist v. Her- 
bert, PAY NU TAD, Rep. N.S. 38: 


[b] Admissions of defendant (1) 
coupled with other evidence (Reid v. 
Cook, 88 Iowa 717, 54 NW 353), (2) 
such as recitals in a lease (Reid v. 
Cook, supra) (3) or in a deed (Har- 
ris v. Calmes, 100 Ky. 272, 38 SW 6, 
18 KyL 754) between the parties, may 
be sufficient. 


45. In re Sutch, 201 Pa. 305, 50 A 
943; Spencer v. Reese, 165 Pa. 158, 
30 A 722; Gehres vy. Crawford, 6 Pa. 
Cas. 378, 9 A 508. And see cases su- 
pra notes 43, 44. 


46. Wilson v. Moriarty, 88 Cal. 207, 
26 P 85; Jenkins v. Cohen, 138 Ill. 
6345 2:8) INEDV792i satt w3.7 lle CARE 2 bonis 
Kessel v. Kessel, 79 Wis. 289, 48 NW 
382. See Rensink v. Wiggers, 99 Iowa 
39, 68 NW 569 (where reformation 
was refused, where plaintiff could not 
read the contract but it was read and 
explained to her, and her evidence 
was inconsistent). 


47. Vaughn v. Digman, 43 SW 251, 


19 KyL 1340; Whelen v. Osgoodby, 
62 N. J. Eq. 571, 50 A 692. 


48. Wilson v. Moriarty, 88 Cal. 
207, 26 P 85. 

49. Chapman v. Dunwell, 115 Iowa 
533, 88 NW 1067; Vary v. Shea, 36 
Mich. 388. 

50. George v. Howard, 56 Iowa 


646, 10 NW 212. 
51. See cases infra note 52. 


52. Sullivan v. Latimer, 38 S. C. 
Colchester v. Culver, 
29 Vt. 111. See Michel v. Tinsley, 69 
Mo. 442 (where seal was omitted, al- 
though the deed purported to be un- 
der seal, the deed would be reformed 
without parol evidence to prove the 
mistake). 


53. U. S.—Harrison v. Hartford F, 


Ins. Co., 30 Fed: 862. 

Ala.—Hough v. Smith, 132 Ala. 204, 
31 S 500; Lockhart v. Cameron, 29 
Ala. 355: 


Timber s.©o.msave 
Chas. T. Abeles Co., 81 Ark. 420, 99 
SW 685; Webb v. Nease, 66 Ark. 155, 
49 SW 1081. 


Ill.—Goltra v. Sanasack, 53 Ill. 456. 


Iowa.—Chapman v. Dunwell, 115 
Iowa 533, 88 NW 1067; Hoyer v. King, 
101 Iowa 363, 70 NW 695; Des Moines 
County Agricultural Soc. v. Tub- 
bessing, 87 Iowa 138, 54 NW 68; 
Stewart v. McArthur, 77 Iowa 162, 
41, NW 604. 

Ky.—Coleman vy. Illinois L. Ins. Co., 
82 SW 616, 26 KyL 900; Wittey v. 
Deff, 11 Ky. Op. 61. 

Me.—Linscott v. Linscott, 83 Me. 
384, 22 A 258. 
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should be no contrariety in the proof®* or that the 
evidence must be undisputed;°*> and where the mis- 
take appears clearly and positively in spite of the 
conflict and justice requires correction, it will be de- 
and it has been held that it is no bar to 
reformation that the evidence is conflicting and the 


ereed ;°° 


solution of the problem difficult.°* 


dence as to one provision does not prevent reforma- 
tion of another as to which the evidence of mistake 


is undisputed.®§ 


[§ 203] 4. After Lapse of Time.®*° 
not interfere to reform a written instrument after 
the lapse of many years, except on the most ex- 
plicit and unequivoeal proof,®® and in some jurisdic- 


REFORMATION OF INSTRUMENTS 


Conflieting evi- 


Serer... | 


[§§ 202-204 


The mere lapse of time, however, may not operate 
to deny relief, for circumstances may have evolved 
which corroborate the material testimony.®? : 
period of time must have elapsed in order to Jus- 
tify requiring a higher standard of proof is a matter 
for the discretion of the court, on a consideration of 
all the circumstances of the case.®* 


[§ 204] 5. To Justify Reformation of Particular 
Instruments—a. Contracts Generally. 


What 


The general 


rules governing the weight and sufficiency of evi- 


Hquity will 


tions only on proof beyond-a reasonable doubt.°+ 


Mo.—Miller vy. St. Louis, etc., R. 
Co., 162 Mo. 424, 63 SW 85; Bartlett 
v. Brown, 121 Mo. 353, 25 SW 1108; 
Bobb v. Bobb, 7 Mo. A. 501. 


N. J.—Green v. Stone, 54 N. J. Eq. 
387, 34 A 1099, 55 AmSR 577. ; 


N. Y.—Drachler v. Foote, 88 App. 
Div. 270, 84 NYS 977; New York Ice 
Co. v. North Western Ins. Co., 31 
Barb. 72, 10 AbbPr 34, 20 HowPr 424. 


Oh.—Lotz v, Taylor Hotel Co., 25 
OhNPNS 535. 


Or.—Sayre v. Moir, 68 Or. 381, 187 
P 215; Epstein v. State Ins. Co., 21 
Or. 179, 27 P 1045. 


Pa.—Kennett Square Nat. Bank v. 
Shaw, 218.Pa. 612, 67 A 875; Smith 
vy. Ewing, 151 Pa. 256, 25 A 62; Mif- 
flin County Nat. Bank v. Thompson, 
144 Pa. 393, 22 A 714; Thompson v. 
Christie; .138 Pa. 230, 20, A 934, 11 
LRA 236; Ahlborn v. Wolff, 118 Pa. 
242, 11 A 799; Replogle v. Singer, 19 
Pa. Super. 442; Kenny v. McClellan, 
Gee hila..655. 


Wash.—Heffron v. Fogel, 40 Wash. 
698, 82 P 1003; Seward v. Spurgeon, 9 
Wash. 74, 37 P 303. 


[a] Where proof practically bal- 


ances, it is insufficient to authorize |* 


reformation. Morris v. Gilliam, 213 
Ky. 763, 281 SW 1026. 


[b] Where there is direct conflict 
of testimony (1) it is conclusive 
against reformation (Frazier v. Pres- 
tonsburg First Nat. Bank, 220 Ky. 
307, 295 SW 148), (2) and where the 
testimony given by each party is con- 
tradicted by the other, the party seek- 
ing reformation must fail (Pope v. 
Hoopes, 90 Fed. 451, 33 CCA 595 [cer- 
tiorari den 175 U. S. 728 mem, 20 SCt 
1023 mem, 44 SCt 339 mem]; Wathen 
y. Jee, 'S KyL 857: Goerke Co. Vv: 
Diskony/GNy J: Che) 75 A. 780s Jack- 
son v. Payne, 114 Pa. 67, 6 A 340), 
(3) unless other evidence supports 
his claim (Goerke Co. v. Diskon, su- 
pra). 

Right to relief where evidence 
merely preponderates see supra § 199. 


54. Irwin v. Westwood Real BEst., 
etc., Co., 200 Ky. 760, 255 SW 546. 


55. American Alliance Ins. Co. v. 
Paul, 173 Ark. 960, 294 SW 58; Bruns- 
wick, etc., Water Dist. v. Topsham, 
109 Me. 334, 84 A 644. 


56. U. S.—Baldwin v. National 
Hedge, etc., Co., 73 Fed. 574, 19 CCA 
575. 


Ala.—Willingham v. Whitley, 189 


Ala. 52, 66 S 681 


Ark.—McGuigan v. Gaines, 71 Ark. 
614, 77 SW 52. 


Cal.—Home, etc., Co. v. Freitas, 153 
Cal. 680, 96 P 308; Sullivan v. Moor- 
head, 99 Cal. 157, 33 P 796; Wilson v. 
Moriarty, 88 Cal. 207, 26 P 85; Hutch- 
inson v. Ainsworth, 73 Cal. 452, 15 P 
82, 2 AmSR 823. 


cf Ran ees v. Merryman, 35 Md. 
382. 


Mo.—Harding v. Wright, 138 Mo. 11, 
39 SW 456. 


N. Y¥.—Jenkins v. Lefaiver, 9 NYS 
19. 


Pa.—Clement’s App., 2 Pennyp. 313. 


Tex.—4¢tna Ins. Co. v. Brannon, 
(Civ. A.) 91 SW 614; Galloway v. 
Kerr, (Civ. A.) 63 SW 180 [rev _on 


other grounds 94 Tex. 641, 64 SW 
858]; American Freehold Land Mortg. 
ae v. Pace, 23 Tex. Civ. A. 222, 56 SW 
sO Us 

Alta.—Johnson Inv. Co. v. Fisher, 
66 DomLR 634. 

B. C.—Booth v. Callow, 18 B. C. 499, 
13 DomLR 202, 24 WestLR 813. 
N. S.—Hart v. Boutilier, 50 

72 pe 

57. Hould v. Maryland Casualty 
Co., 83 N. H. 474, 144 A 261. 

58. Dalton v. Snyder, 43 S. D. 401, 
179 NW 493. 

59. As laches see supra § 150. 

60. U. S.—Travelers’ Ins. Co. v. 
Henderson, 69 Fed. 762, 16 CCA 390. 
Ga.—Wyche v. Greene, 11 Ga. 159. 
Ill.— Nicoll v. Mason, 49 Ill. 358. 
Ky.—Yocum y. Foreman, 14 Bush 
494, 


Mo.—Bobb v. Bobb, 89 Mo. 411, 4 
SW 511. 


N. J.—Paulison vy. Van Iderstine, 
29 N. J. Ha. 594. 


N. Y.—Syms v. New York, 50 N. Y. 
Super, 289 [aff 105 N. Y. 153, 11 NE 
369]. 

Oh.—Whitney v. Denton, 7 Oh. Dec. 
(Reprint) 547, 3 CinecLBul 870. 


N. S. 


Pa.—Hunter’s Est., 147 Pa. 549, 23 
A 973; Bierman v. Lebanon Valley 
College, 20 Pa. Super. 133. 


S. C.—Westbrook vy. Harbeson, 7 S. 
CO) Dore lel 


Va.—Persinger v. Chapman, 93 Va. 
349, 25 SE 5. 


Eng.—Bloomer vy. Spittle, L. R. 13 
Eq. 427; Bentley v. Mackay, 31 Beav. 
148, 54 Reprint 1092 [aff 4 De G. F. 
& J, 279, 65 EngCh 216, 45 Reprint 
aL Us) be : 

“A court of equity ought to be es- 
pecially cautious in altering the pro- 
visions of a written contract where 
it has been in force for a considerable 
period before an attempt is made to 
reform it, and the parties thereto have 
in the meantime had ample oppor- 
tunity to become acquainted with its 
provisions, and an event has also oc- 
curred which renders a change in the 
terms of the contract of vital im- 
portance to the person who is seeking 
to reform the instrument.” Travelers’ 
Ins. Co. v. Henderson, 69 Fed. 762, 
765, 16 CCA 390. 


61. Logan First Presb. Church v. 


dence to warrant reformation of a written instru- 
ment®* have been 
ciency of evidence 
‘ tracts generally,®® 


applied in determining the suffi- 
to justify the reformation of con- 
and more particularly to the ref- 


Logan, 77 Iowa 326, 42 NW _ 310; 
Stiles v. Willis, 66 Md. 552, 8 A 353; 
Keedy v. Nally, 63 Md. 311; Watson 
v. Owen, 142 Miss. 676, 107 S 865. 
See supra § 199. 


{a] Burden of proof grows heavier 
by lapse of time before seeking ref- 
ormation. Watson v. Owen, 142 Miss. 
676, 107 S 865. 


[b] Rule is especially applicable 
when parties to the original transac- 
tion have died before application is 
made for relief. Stiles v. Willis, 66 
Md. 552, 8 A 352. 

62. U. S.—Kellogg v. Chapman, 30 
Fed. 882, 


Ga.—Wyche vy. Greene, 11 Ga. 159. 


Iowa.—Logan First Presby. Church 
v. Logan, 77 lowa 326, 42 NW 310. 


Ky.—Miller vy. Small, 10 SW 810, 
10 KyL 859. 


Mich.—Harrington v. Brewer, 56 
Mich. 301, 22 NW 813. 
N. J.—Dod vy. Paul, 43 N. J. Ea. 


302, 11 A 817 [aff 45 N. J. Ea. 243, 
19 A. 621]. 


Oh.—Skerrett v. Presbyterian Soc., 
41 Oh. St. 606. 


Wyo.—Hagge v. Moran, 25 Wyo. 
217, 168 P 248. 
[a] Thus, where the _ evidence 


showed that plaintiffs relied on de- 
fendant as their business adviser, and 
were lulled into security by his as- 
surances, relief was granted despite 
lapse of time. Harrington v. Brewer, 
56 Mich, 301, 22 NW 813. 


63. Paulison v. Van Iderstine, 29 
N. J. Eq. 594; Syms v. New York, 
50 N. Y. Super. 289 [aff 105 N. Y. 153, 
11 NE 369]; Delaware: Ins. Co. v. 
Hill, (Tex. Civ. A.) 127 SW 283. See 
Skerrett v. Presbyterian Soc., 41 Oh. 
St. 606 (where the court granted re- 
lief after fifty years, where there had 
been a complete conveyance of one lot 
and actual possession by grantee dur- 
ing that time of the lot intended to be 
conveyed). ® 


64 See supra § 199. 
65. See cases infra this section. 
[a] Sufficient evidence of fraud.— 


Fiorito v. Clyde Equipment Co., 2 F. 
(2a) 807. 


[b] Insufficient evidence of fraud. 
—Strout v. Lewis, 104 Me. 65, 71 A 
137; Northwest Motor Co. v. Braund, 
89 Wash. 593, 154 P 1098. 


{c] Sufficient evidence of mistake. 
—Newport News Shipbuilding, etce., 
Co. v. Isherwood, 5 F. (2d) 924 [rev 
289 Fed. 282 (certiorari dism 269 
U. S. 592 mem, 46 SCt 13 mem, 70 L. 
ed. 429 mem)]; McGovern v. McClin- 
tic-Marshall Co., 269 Fed. 911; Steele 
v. Kluter, 204 Iowa 153, 214 NW 522; 
Coleman v. Coleman, 153 Iowa 543, 
133 NW 755; Smith v. Watson, 88 
Iowa 738, 55 NW 68; Brandeis Mach., 
etc., Co. v. Commercial Auto Co., 210 
Ky. 21, 275 SW 9; Segerstrom v. Hol- 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


. 


>; 


~~ §§ 204-205] 


1 ee © + pe 


ormation. of bills of lading,*® construction con- 
tracts,°’ contracts of agency®® and of employment,°® 
contracts of corporations,?® marriage settlements,’! 
partnership 
railroad traffic agreements,7* and stock subscrip- 
tion contracts,*® and also to the reformation of con- 
tracts for drilling of oil'wells,** irrigation of land,?? 
payment of royalties,*® special switching rates,7® 


guaranty contracts,7? 


land Piano Mfg. Co., 155 Minn. 50, 192 
NW Loley AcmeuBrick Cour va Uaes: 
Zine Co., 137 Okl. 212, 278 P 1083; 
Martinsburg Bank v, Central Penn- 
penis Rely vetes Co. 50s Pans 6,—n4 


{d] Insufficient evidence of mis- 
take.—Stang v. U. S., 290 Fed. 136; 
Sun Co. v. Vinton Petroleum Co., 248 
Fed. 623, 160 CCA 523 [certiorari den 
Za WS. bll4.38' SCt_ 580) 62" Li. led. 
1244]; Bailey v. Lisle Mfg. Co., 238 
Wed. 257, 152 CCA ’3; Arkansas Nat. 
Bank v. Outcauit Advertising Co., 
(Ark.) 248 SW 567; Merrick v. More- 
lock, 73 Colo. 245, 215 P 133; Roundy 
v. Kent, 75 Iowa 662, 37 NW 146; Ar- 
gonia Oil, etc., Co. v. Wasson, 111 
Kan. 124, 206 P 320; Carey-Reed Co. 
v. Marion, 231 Ky. 117, 21 SW (2d) 
145; Goff v. Blackburn, 221 Ky. 550, 
299 SW 164; Walker y. Howard, 211 
Ky. 526, 277 SW 843; William: Dall 
Co. v. Butcher, 135 Md. 25, 107 A 
527; Barnum v. White, 128 Minn. 58, 
L50ANIW. 227, LoL NWO 1473" Birch wv. 
Baker, 81 N. J. Eq. 264, 86 A 932; 
Goerke Co. v. Diskon, (N. J. Ch.) 75 
A 780; New York v. Matthews, 156 
App. Div. 490, 141 NYS 482 [aff 213 
N. Y. 568, 108 NE 80]; Fitzgerald v. 
Arcade Theater Co., 153 NYS 618 [aff 
172 App. Div. 982 mem, 156 NYS 1122 
mem]; Gibbons v. J. H. Day -Co., 25 
Oh. Cir. Ct. N. S. 559; Schafer v. Mid- 
land Hotel Co., 41 Okl. 111, 137 P 664; 
Weight v. Bailey, 45 Utah 584, 147 P 
899; Grant Marble Co. v. Abbot, 142 
Wis. 279, 124 NW _ 264; Aldrich v. 
Burnham, 32 Wyo. 3, 228 P 578. 

66. See cases infra this note. f 

{a] Evidence held to justify ref- 
ormation.—E] Paso City Nat. Bank 
v. El Paso, ete., R. Co., (Tex. Civ. A.) 
225 SW 391 [aff 262 U. S. 695 mem, 
43 SCt 640 mem, 67 L. ed. 1184 mem]. 

67. See cases infra this note. 

[a] Evidence held not to justify 
reformation.—Tri-State Constr. Co. v. 
Watts, 152 Ark. 110, 237 SW _690 
(building contract); Pacific Live 
Stock, etce., Co. v. Portiand Lumber 
Co., 96 Or. 567, 189 P 893 (contract for 
construction of logging railroad). 

68. See cases infra this note. 

[a] Evidence held to justify ref- 
ormation.—Turner v. Bray, 72 Or. 
334, 143 P 1011 (reforming such con- 
tract as to the price at which land 
was to be sold). 


[b] Evidence held not to justify 
reformation.—Gaunt v. Vance Lumber 
Co., 31 F. (2d) 503; Schweickhardt v. 
Chessen, 829 Ill. 637, 161 NE 118 
(agency for sale of land); Brenard 
Mfg. Co. v. Hager, 218 Ky. 352, 291 
SW 355; Bass v. Hieatt Bros., 215 
Ky. 313, 284 SW 1076. 

69. See cases infra this note. 

[a] Evidence held to justify ref- 
ormation.—Baptist Book Concern v. 
Deitzman, 140 Ky. 364, 131 SW 8; 
Blair v. Kingman Impl. Co., 82 Nebr. 
344, 117 NW 773. 

{b] Evidence held 
reformation.—Babb v. 
Co., 190 Iowa_.814, 
Goerke Co. v. Diskon, 


not to justify 
Herring Motor 
180 NW 901; 
GNA Ch)! 5. 


A 780. 
70. See case infra this note. 
[a] Evidence held not to justify 


reformation.—Sneed v. Santiam River 
Timber Co., 122 Or. 652, 260 P 237. 


71. See cases infra this note, 


REFORMATION OF INSTRUMENTS. 


agreemeuts,*? 


ance of land,** 


[a] Evidence held not to justify 
reformation.—Elwes v. Elwes, 3 De 
G. F. & J. 667, 64 EngCh 521, 45 Re- 
print 1036; Rooke v. Kensington, 2 
Kay & J. 753, 69 Reprint 986. But 
see Sanderlin v. Robinson, 59 N. C. 
155 (holding that, where a woman and 
her husband on the eve of marriage 
were induced by her brothers to sign 
a marriage contract by which her 
property was to be conveyed to trus- 
tees in such manner as to deprive her 
of the right to dispose of the rents 
and profits from the property and the 
property itself, both during coverture 
and afterward, if she survived, and 
remainder was given to ‘her heirs, she 
at the time being of an age which 
rendered her having children very im- 
probable, such a -contract, unless 
proved by the clearest testimony to 
have been fully understood and freely 
assented to by the woman, would be 
reformed so as to give her the use 
of the property during coverture and 
the right to dispose of it by will, and, 
if she should survive ‘her husband, 
to determine the trust). 

72. See cases infra this note. 

[a] Evidence held to justify ref- 
ormation.—Strange v. Cooper Grocery 
Co!, > (ex; Giv, ‘A-) 4. SW (2d) 232 
{rev on other grounds (Commn. A.) 
18 SW (2d) 609]. 

{b] Evidence held not to justify 
reformation.—Waddle v. Bird, 122 
Kans 716,253.28 576¢.)H. C.. Whitmer 
Cou ve Jordan s2e0n Key. (710; 205 Sw 
(2a) 714; Walker v. Howard, 211 Ky. 
526, 277 SW 843. 

73. See cases infra this note. 

[a] Evidence held to justify ref- 
ormation.—-Slob v. De Mots, 153 Iowa 
411, 183 NW 358; Everett v. Jones, 
14 NYS 395; Ficks-v. Purcell, 164 
Wis. 596, 160 NW 1058. 

[b] Evidence held not to justify 
reformation.—Schwartz v. Birdsall, 
(Ark.) 285 SW 9; Drueke v. Boylon, 
160 Mich. 522, 125 NW 416. 

74. See cases infra this note. 

[a] Evidence held not to justify 
reformation.—Doniphan, etc., R. Co, 
v. Missouri, ete., R. Co., 104 Ark. 475, 
149 SW 60. 

75. See case infra this note. 

[a] Evidence held not to justify 


reformation.—Hauger v. International 
Trading Co., 184 Ky. 794, 214 SW 
438. 


76. 

[a] | c 
ormation.—King vy. Turner, 
77, 234 P 564. 


[b] Evidence held not to justify 
reformation.—Glenn Vv. Hollings- 
worth, 206 Ky. 392, 267 SW 216. 


77. See case infra this note. 
[a] Evidence held to justify refor- 


mation.—Lillis v. Silver Creek, etc., 
Water Co., 32 Cal. A. 668, 163 P 1040. 

78. See case infra this note. 

[a] Evidence held not to justify 
reformation. — Hazeltine Research 
Corp. v. Freed-Eisemann Radio Corp., 
3 F. (2d) 172 [rev on other grounds 
10 F. (2d) 148]. 

79. See case infra this note. 


[a] Evidence held to justify refor- 
mation.—Baird v. Erie- R. Co., 148 
App. Div. 452, 1382 NYS 971 [aff 72 
Misc. 162, 129 NYS 329 and aff 210 N. 


See cases infra this note. 


Evidence held to justify ref- 
109 Okl. 
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support and maintenance,®° and water service.*! 


[§ 205] b. Contracts for Sale or Exchange of Real 
Property. The general rules governing the weight 
and sufficiency of the evidence to warrant the ref- 
ormation of a written instrument’? have been ap- 
plied in determining the sufficiency of evidence to 
justify the reformation of contracts for the convey- 


of contracts for the exchange of 


Y. 225, 104 NE 614]. 
80. See cases infra this note. 


[a] Evidence held to justify refor- 
mation.—Merkle v. Hiatt, 103 Kan. 
767, 176 P 655; Kessel v. Kessel, 79 
Wis. 289, 48 NW 382; Hartstein v. 
Hartstein, 74 Wis. 1, 41 NW 721. 

81. See cases infra this note. 

[a] Evidence held to justify refor- 
mation.—Park v. McKee, 24 Colo. A. 
11, 131 P 279; Brunswick, ete., Water 


ty v. Topsham, 109 Me. 334, 84 A 


82. See supra § 199. 
83. See cases infra this section. 
[a] Evidence held not to justify 


reformation on ground of fraud.— 
Bartelme v. Merced Irr. Dist., 31 F. 
(2d) 10; Kunz v. Mason, 75 N. J. Ea- 
616, 73 A 869; Bayer v. Ross, 173 
NYS 770 [aff 189 App. Div. 930 mem, 
178 NYS 878 mem (aff 282 N. Y. 589 
mem, 134 NE 583 mem)]; Cram v. 
Reynolds, 55 Utah 384, 186 P 100 (in 
the omission of certain water rights) ; 
Wilkinson vy. Dorsey, 112 Va. 859, 72 
SE 676. si 

[b] Evidence held to justify refor- 
mation on ground of mistake as to: 
(1) Conditions of contract. Siem v. 
Cooper, 79 Cal. A. 748, 250 P 1106 (to 
strike out provision allowing suit for 
balance of purchase money upon de=- 
fault in paying installment); Teig v. 
Linster, 150 Minn. 111, 184 NW 609 
(that vendor should bear loss of 
buildings destroyed before possession 
delivered); Rohlinger v. Coletta Land, 
etc., Co., 64 Wash. 348, 116 P 1095 
(that land was to be released from 
mortgage upon payment of certain 
part of purchase price). (2) Consid- 
eration. Lidikevicz v. Kopala, 315 Il. 
404, 146 NE 461; Herezeg v. Weiss, 
304 Ill. 548, 186 NE 714; Wormer v. 
Gilchrist, (lowa) 230 NW 856; Provi- 
dent Trust Co. v. Twedt, 196 Iowa 
1116, 195 NW.1008; Ragsdale v. Turn- 
er, 141 Iowa 604, 120 NW 109; Jen- 
sen v. Shevitz, 234 Mich. 212, 207 NW 
823; Potter v. Sorenson, 96 Nebr. 698, 
148 NW 898; Cuthbertson v. Morgan,. 
149 N. C. 72, 62 SE 744 (to include 
provision providing for support and 
maintenance of grantor and wife); 
Buntrock v. Hoffman, 177 Wis. 5, 189 
NW 572. (38) Description of land. 
Cudd v. Wood, 205 Ala. 682, 89 S 52; 
Green v. Johnson, 153 Ga. 738, 113 SE 
402; Rundle v. Bohrer, 22 Ill. 475, 78 
NE 831; Cahail v. Langman, 204 Iowa 
1011, 216 NW 765; Chilton vy. Head, 
193 Ky. 768, 237 SW 422; Sims v. 
Jeter, 129 La. 262, 55 S 877; Strick- 
land v. Barber, 76 Mich. 310, 43 NW 
449; Henley v. Sullivant, 248 Mo. 672, 
154 SW 706; Jamaica Sav. Bank v. 
Taylor, 72 App. Div. 567, 76 NYS 790; 
Johnston v. Mortensen, 155 Wash. 547, 
285 P 438; Lisle v. Quinlan, 72 Wash. 
493, 130 P 902. (4) Parties. Church 
v. McLennan, 163 Wis. 424, 158 NW 
89. (5) Payment of interest on pur- 
chase money. McCluskey v. Scott, 
(lowa) 124 NW 796; Kelly v. Israel, 
237 Mich. 526, 212 NW 88; McGreevy 
v. Gregg, 23 Oh. A. 264, 155 NE 149. 
(6) Provisions as to assumption of 
mortgages or other encumbrances as 
part of purchase price. Kladivo v. 
Gaines, 191 Iowa 943, 183 NW 308; 
Davis v. Carter, (Iowa) 120 NW 1039; 
Lowrie, etec., Lumber Co. v. Rubin, 245 
Mich. 224, 222 NW 169; Carlson v. 
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land,’* of option contracts,®® of title bonds,®* and 
of contraets for the sale of timber’? and rights of 


way.88 


[§ 206] c. Contracts for Sale of Personal Prop- 
erty. The general rules governing the weight and 
sufficiency of the evidence to warrant the reforma- 
tion of a written instrument,®® have been applied to 
the determination of the sufficiency of evidence to 


REFORMATION OF INSTRUMENTS 


Tralee 


[§§ 205-207 


personal property on the ground of mistake®® or 


[§ 207] d. Conveyances, Transfers, and Assign- 


ments. 


justify the reformation of contracts for the sale of 


Kroeger, 151 Minn. 343, 186 NW 705; 
Hale v. Young, 24 Nebr. 464, 39 NW 


406; Levy v. 315 West Seventy-Ninth 
St...\Corp., 222: App. Div. 9;°225 NYS 
218; O’Connor v. Hemeyer, 52 S. D. 


159, 216 NW 887. (7) Reservation of 
interests or rights. Woods v. Brand, 
187 lowa 1076, 174 NW 849 (to show 
reservation of mineral rights); 
Knuckles v. J. D. Huges Lumber Co., 
(Ky.) 116 SW 11938 (as to kind of tim- 
ber to be cut); Dolsen v., Kearney, 216 
Mich. 668, 185 NW 6738; Fero v. H. M. 
Loud, ete., Co., 101 Mich. 310, 59 NW 
603; Ayers v. Buswell, 73 Mont. 518, 
238 P 591 (to except mineral rights re- 
served in patent to vendor); Voci v. 
Page, 123 Misc. 766, 206 NYS 128 (to 
show purchase subject to outstanding 
leases); Stryker v. Schuyler, 3 NYS 
513 [aff 132 N. Y. 547, 30 NE 866]; Sor- 
enson v. Broaddus, (Tex. Civ. A.) 202 
SW 1008 (to show land was sold sub- 
ject to irrigation project); Preston v. 
Hill-Wilson Shingle Co., 50 Wash. 377, 
97 P 298 (as to time limit within which 
to cut timber). (8) Time and man- 
ner of paying purchase money. Gott- 
lieb v. Kaplan, 319 Ill. 60, 149 NE 586; 
Sidorski v. Leppak, 222 Mich. 224, 
192 NW 620; Johnson v. Wilson, 111 
Mich. 114, 69 NW 149. 


[ce] Evidence held not to justify 
reformation on ground of mistake as 
to: (1) Acreage. Noble v. Trump, 
174 Iowa 320, 156 NW 376; Mills v. 
Kampfe, 135 App. Div. 748, 119 NYS 
903 [rev on other grounds 202 N. Y. 
46, 94 NE 1072]. (2) Conditions of 
contract. Noble v. Trump, supra (re- 
quiring land to be surveyed); Crouch 
v. Thompson, 254 Mo. 477, 162 SW 
2495 Dixon v. Fox, 127 Or. 446, 271 P 
593; Suksdorf v. Spokane, ete., R. Co., 
72 Or. 398, 143 P 1104 (to insert con- 
dition in right of way contract to give 
certain name to station); Clutter v. 
Strange, 41 Wash. 86, 82 P1028. (3) 
The consideration. In re Norton, 
(lowa) 210 NW 438; Turner v. Bates, 
(lowa) 187 NW 469; Miller v. Miller, 
120 Or. 484, 252 P 705. (4) Descrip- 
tion of land. Johnson v. Stewart, 97 
Ark. 635, 185 SW 354; Lasier v. Moy- 
er, 315 Ill. 362, 146 NE 465; Pickett 
v. Comstock, (Iowa) 229 NW 249; 


Crais v. Castaing, 13 La: A. 395, 128 
S 300; Perkins v. Herring, 110 Va. 
822, 67 SE 515, 19 AnnCas 342; Craw- 


ford v. Traynor, 147 ‘Wash. 648, 267 P 
39; Thoenes v. Hamburg, 197 Wis. 
207, 221 NW 651; Govier v. Brechler, 
159 Wis. 157, 149 NW 746. (5) Pro- 
visions as to assumption of mortgages 
or other encumbrances as part of pur- 
chase price. Hzell v. Humphrey, 90 
Ark. 24, 117 SW 758; Key v. Vidovich, 
68 Cal. A. 710, 209 P 375; Richardson 
v. Short, 201 Iowa 561, 207 NW 610, 
202 NW 836; Steinbrenner v. Ungaro, 
134 Misc. 6238, 2835 NYS 609. (6) Res- 
ervation of interests or rights. Hol- 
comb v. Czenkusch, 222 Mich. 376, 192 
NW 548; Hast v. Hyde, 112 Va. 92, 70 
SE 508 (so as to make sale subject 
to an outstanding timber contract). 
(7) Manner of securing purchase 
money. Culbertson v. Smith, 193 
Towa 436, 187 NW 388; Haugh v. Lanz, 
187 Iowa 841, 172 NW 199. (8) Pay- 
ment of interest on purchase money. 
Laackmann vy. Glasshoff, 182 Iowa 
993, 164 NW 768; England v. Gardi- 


ner, 154 Md. 510, 142 A 
and mamner of paying 


625. (9) Time 
purchase mon- 


ey. Long v. Bibbler, 225 Mich. 261, 
196 NW 349. 

84. See cases infra this note. 

{a] Evidence held to justify ref- 


ormation.—Young v. Jones, 72 Wash. 
277, 130 P 90 (as to mortgage assump- 


tion clause). 


[b] Evidence held not to justify 
reformation.—Heard v. Nancolas, 187 
Iowa 1045, 175 NW 13; Stromberg v. 
Alexander, 171 Iowa 707, 154 NW 414; 
Burnaugh v. Walther, 159 Iowa 143, 
140 NW 412. 

85. See case infra this note. 

[a] Evidence held not to justify 
reformation.—Torrey v. McFadyen, 
165 N. C. 237, 81 SE 296. 

86. See cases infra this note. 

[a] Evidence held to justify refor- 
mation.—Black v. Baskins, 75 Ark. 
382, 87 SW 647; Adams v. White, 138 
Ga. 306, 75 SE 321;-Liong v. Gilbert, 
133 Ga. 691, 66 SE 894; Egegspieller v. 
Nockles, 58 Iowa 649, 12 NW 708. 

87. See cases infra this note. 

[a] Evidence held to justify refor- 
mation.—Osterhout, ete., Co. v. Rice, 
93 Mich. 353, 53 NW 540. 


[b] Evidence held not to justify 
reformation.—American Agricultural 
Chemical Co. v. Germain Land, etc., 
Cool EY (2d) 5649: 


88. Baird v. Erie R. Co., 72 Misc. 
162, 129 NYS 329 [aff 148 App. Div. 
452, 182 NYS 971 (aff 210 N. Y¥. 225, 
104 NE 614)]; Suksdorf v. Spokane, 
ClO net COvm ZeOro0S~ Looe at lOe. 


89. See supra § 199. 
90. See cases infra this note. 
[a] Evidence held to justify ref- 


ormation as to: (1) Consideration. 
Burton: vy. Curtis; 91 Cali A. 114 266) P 
601; Donald Friedman Co. v. New- 
man, 230 App. Div. 108, 243 NYS 408. 
(2) Parties. MacDonald vy. Crisey, 
215 N. Y. 609, 109 NE 609 [rev 155 


App. Div. 944, 140 NYS 1129]. (8) 
Property or interest sold. Upson Nut 


Co. v. American Shipbuilding Co., 251 
Fed. 707; California Packing Corp. 
v. Larsen, 187 Cal. 610, 208 P 102; 
Wolfgang v. Henry Thiele Catering 
Co., 128 Or. 433, 275 P 33; De Wolfe 
v. Kupers, 106 Or. 176, 211 P 927. (4) 


Terms, conditions, and warranties. 
Willingham v. Whitley, 189 Ala. 52, 
66 S 681; Fitch v. Flinn, 198 Iowa 


823, 200 NW 402; Good Milking Mach. 
Co. v. Galloway, 168 Iowa 550, 150 NW 
710; Isberg v. Miller, 176 Mich. 677, 
142 NW 1060; American Potato Co, 
v. Jeanette Bros. Co., 174 N. C. 236, 
93 SH 795. 


[b] Bvidence held not to justify 
reformation as to: (1) Consideration. 
Big Run Coal Co. v. Matthew Addy 
Co., 290 Fed. 781; Rogers v. Clayton, 
149 Miss. 47, 115 S 106; Muskogee 
Refining Co. v. Waters Pierce Oil Co., 
89 Okl. 279, 215 P 766. (2) Proper- 
ty or interest sold. Martin v. Palmer 
Fruit Co., (lowa) 179 NW 518 (sale 
of crops); Bernheim v. Duane, 209 
Ky. 744, 273 SW 458; Hayes v. Hud- 
son, 209 Ky. 657, 273 SW 524; Thomp- 
son v. Exchange Bldg. Co., 157 Tenn. 


The general rules governing the weight and 
sufficiency of the evidence to warrant reformation 
of a written instrument?? have been applied in deter- 
mining the sufficiency of evidence to justify the ref- 
ormation of deeds,®? as where the deed was sought 


275, 8 SW (2d) 489, 60 ALR 693; 
Miller v. Winn, (Tex. Civ. A.) 28 SW 
(2d) 578. (3) Terms, conditions, and 
warranties. Biser v. Bauer, 205 Fed. 
229, 123 CCA 417; Goff v. Blackburn, 
221 Ky. 550, 299 SW 164; Brenard 
Mfg. Co. v. Hager, 218 Ky. 352, 291 
SW 355; M. P. Brothers Co. v. Kirk- 
patrick, 214 Ky. 560, 288 SW 424 (to 
insert provision for prorating insur- 
ance and payment of taxes); States 
Oil Co. v. Dayton Pump, etce., Co., 214 
Ky. 305, 288 SW 80; Rodgers v. Rodg- 
ers, 206 Ky. 515, 267 SW 1083; Fed- 
eral Chemical Co. v. Pioneer Coal, 
ete., Co., 197 ‘Ky. 110, 246 SW 127; 
Maysville Telephone Co. v. First Nat. 
Bank, 140 Ky. 51, 130 SW 820 [reh 
den 142 Ky. 578, 134 SW 886]; L. B. 
Menefee Lumber Co. v. Gamble, 119 
Or. 224, 242 P 628; Weimer v. Keiper, 
TOME A, IoD SH eaOLAs elie 

91. See cases infra this note. See 
also American Potato Co. v. Jeanette 
Bros..@o,, 174 Ny C.e236,09s) Senile 
(holding, in a case where defendant 
asked reformation of the contract 
sued on, that plaintiffs intended de- 
fendants to understand the contract in 
accordance with their mistake, or, if 
not, that they intended to mislead 
defendants, and commit deception 
equivalent to fraud). 

[a] Evidence held to justify ref- 
ormation.—Fiorito v. Clyde Equip- 
ment Co... 2 56S (a). 80%? seauttsv. 
Spears, 125 Okl. 126, 256 P 515. 


{[b] Evidence held not to justify 
reformation.—Miller vy. Uhlman, 198 
Fed. 233. 

92. See supra § 199. 

93. U. S.—Rogers v. Jones, 40 F. 
(2d) 333. 


Ala.—Cobern v. Foshee, 128 S 779; 
Waller v. Mastin, 220 Ala. 479, 125 S 
806; Brumfield v. Hall, 215 Ala. 515, 
110 S 898; Camper v. Rice, 201 Ala. 
579, 78 Sv923% 


Ark.—Pickler v. Nipper, 178 Ark. 
1199,-13 SW (2d) 289; Sewell v. Um- 
sted, 169 Ark. 1102, 278 SW 36; Mee- 
kins v. Meekins, 168 Ark. 654, 271 SW 
18; Meador v. Weathers, 167 Ark. 
264, 267 SW 787; Howard v. Howard, 
152 Ark. 387, 288 SW 604; Loutre 
Lumber Co. v. Kinard, 236 SW 817; 
Troupe v. Ancrum, 146 Ark. 36, 225 
SW 9; Beneaux v. Sparks, 144 Ark. 
23, 221 SW 465; Glasscock v. Mallory, 
139 Ark. 88, 213 SW 8; Broderick v. 
McRae Box Co., 138 Ark. 215, 210 SW 
935; Cain v. Collier, 135 Ark. 293, 205 
SW 651; Ford v. Nunnelley, 112 Ark. 
607, 165 SW 291. 


Cal.—Cappelle v. Dondero, 123 Cal. 
324, 55 P 1057. 


Colo.—Anderson v. Juanita Coal, 
etc., Co., 83 Colo. 562, 267 P 400. ; 


Conn.—De Kay v. Shorehaven Real- 
ty Co., 104 Conn: 36, 182 A 533: 


Fla.—Prior v. Davis, 58 Fla. 510, 50 
S 535. 


Ga.—Arlington Realty Co. v. 
Broome, 166 Ga. 319, 143 SE 3875; 
Newbery v. McCook, 146 Ga. 679, 92 


Ida.—McFadden vy. Heisen, 31 Ida. 
689, 175 P 814. 


Tll—Skelly v. Ersch) 305° Tl. 126, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 207] 


to be reformed as to the execution®* or acknowledg- 
ment?® ‘of the deed, the parties thereto,®* the consid- 


137 NE 106. 


Ind.—Brier v. Rosebrock, 76 Ind. 
A. 290, 131 NE 248. 


Iowa.—Eglin v. Miller, 228 NW 305; 
In re Norton, 210 NW 438; Smith v. 
Godfrey, 200 Iowa 768, 205 NW 366. 


Kan.—Reitz v. Cooper, 123 Kan. 
W655, 256 P - 813. 


Ky.—Rose v. Lewis, 234 Ky. 53, 27 
SW (2d) 413; Neel v. Gibson, 212 Ky. 
480, 279 SW 666; Chinn v. Baxter, 
203 Ky. 630, 262 SW 974; Maple v. 
Truax, 198 Ky. 801, 250 SW 124; Atha 
v. Webster, 181 Ky. 581, 205 SW 598; 
Lamastus v. Morgan’s Committee, 178 
Ky. 805, 200 SW 32. 


La.—Jouban v. Mayer, 9 La. A, 413, 
119 S 549. 


Me.—Perry v. Knight, 85 Me. 184, 
27 A 96. 


See es v. Neal, 128 Md. 251, 
97 A 436 


ae aeieNe yw, Wiork CULCE Ha weO. 
Plimpton, 238 Mass. 337, 130 NE 498, 


.—Lyons v. Cotharin, 205 Mich. 
476, 171 NW 406; Robertson v. Smith, 
191 Mich. 660, 158 NW 207, AnnCas 
1918D 145. 


Minn.—Lindell v. Peters, 129 Minn. 
288, 152 NW 648, AnnCas1916E 1130. 


Miss.—Stevenson vy. Swilley, 156 
Miss. 552, 126 S 195. 


Mo.—Hood v. Owens, 293 SW 774; 
Peters v. Schachner, 280 SW 424; 
Bartlett v. White, 272 SW 944; Ka- 
nan v. Hogan, 307 Mo. 269, 270 SW 
646; Baumhoff v. Lochhaas, 253 SW 
762; Maze v. Boehm, 281 Mo. 507, 220 
SW 952; Wall v. Mays, 210 SW 871; 
Clippard v. Kneibert, 206 Mo. A. 144, 
226 SW 584. 


Mont.—Laundreville  v. 
Mont. 438, 281 P 749. 


Nev.—Wainwright v. Dunseath, 46 
Nev. 361, 211 P 1104. 


N. J.—Loss v. Obry, 22 N. J. Eq. 52. 

N. Y.—Beatty v. Ireland, 152 App. 
Div. 588, 137 NYS 456. 

N. C.—Lioyd v. Speight, 195 N. C: 
179, 141 SE 574; 


Mero, 86 


Long v. U. S. Fidel- 
LiyseOlGs COS 178 N. C. 503, 101 SE 
nis Johnson v. Johnson, 172 N. C. 


530, 90 SE 516. 


Oh.—Pollock v. Brayton, 29 Oh. A. 
296, 163 NE 578. 


Okl.—Critchlow v. Bacon, 142 Okl. 
168, 285 P 968; Eagle Creek Oil Co. v. 
TIllinois-Oklahoma Petroleum Corpora- 
tion, 141 Okl. 122, 284 P 43; Walker 
v. Dills; 108 Okl. 228, 235 P 592. 


Or.—White v. Proebstel, 65 Or. 11, 
130 P 732. 

Pa.—Burke v. Harkins, 296 Pa. 414, 
146 A 94; Lewis v. Merryman, 271 Pa. 
255, 114 AY 655: 

S. C.—Stone v. Stone, 113 S. C. 233, 
101 SE 863. 

S. D.—O’Conner v. McCabe, 42 S. D. 
506, 176 NW 43. 

Tenn.—Jones v. Jones, 
554, 266 SW 110. 

Tex.—Harris v. Parr, (Civ. A.) 165 
Sw 42. 

Utah.—Marks v. Taylor, 23 Utah 
153, 68 P 897, 23 Utah 470, 65 P 203. 

Vt.—Fuller v. Knapp, 82 Vt. 166, 72 
A 688. 

Va.—Holland v. Vaughan, 120 Va. 
324, 91 SE 122. 

Wash.—Johnston v. Mortensen, 155 
Wash. 547, 285 P 438. 

W. Va.—National Fruit Product Co. 
v. Parks, 108 W. Va. 321, 150 SH 749; 
Donato v. Kimmins, Ftv WwW. Va. 200, 
139 SE 714; Blue v. Blue, 92 W. Va. 
574, 116 SE 134, 30 ALR 1169; Stick- 
ley v. Thorn, 87 W. Va. 678, 106 SH 


150 Tenn. 


REFORMATION OF INSTRUMENTS 


240; Watson-Loy Coal Co. v. Monroe 
Coal Min. Co., 85 W. Va. 645, 102 SE 
485; Melott v. West, 76° W. Va. 739, 
86 SE 759; Hertzog v. Riley, 71 W. 
Wars Gol ti) SE oo. 


Wis.—Sanborn v. Miski, 
513, 209 NW 759. 


Wyo.—Hagge v. Moran, 25 Wyo. 
217, 168 P 248. 


[a] Evidence held not to justify 
reformation for fraud.—Pistole v. La- 
nier, 214 Ky. 290, 283 SW 88; Franks 
v. Davis Bros. Lumber Co., 146 La. 
803, 84 S 101; Jones v. Jones, 150 
Tenn. 554, 266 SW 110; Southern vy. 
Sine, 95 W. Va. 634, 123 SE 436. 


[b] Wendee’s possession of land 
not embraced in his deed has no tend- 
ency to show an intent by both parties 
to include it, in the absence of any 
showing that such possession was 
with the consent or knowledge of the 
vendor. Nelson v. Bridgeman, 152 
La. 190, 92 S 855. And see cases infra 
this note. 

[c] Rule permitting parol evidence 
to show mistake or fraud applies in 
suit to reform deed. Holland v. 
Vaughan, 120 Va. 324, 91 SE122. And 
see supra § 198. 

Mutuality of mistake: 

Necessity of see supra § 59 et seq. 
Sufficiency of evidence to show see 

supra § 199 

94. [a] Evidence held to justify 
reformation.—Sullivan v. Latimer, 38 
S. C. 417, 17 SE 221. 


95. [a] Evidence held not to jus- 
tify reformation.—Hand v. Weidner, 
151 Pa. 362, 25 A 38. 


96. [a] Sufficient to justify ref- 
ormation.—Saylor v. Helton, 194 Ky. 
195, 238 SW 405; Hutchinson v. Nich- 


190 Wis. 


ols, 53'SW 661, 21 KyL 949; Bajohr v. 
Bajohr, (Mo.) 184 SW 76; Dunworth 
v. Dunworth, 13 NYS 489; Lamm v. 


Lamm, 163 N. C. 71, 79 SE 290. 


[b] Not sufficient to justify ref- 
ormation.—Parties. Fowler v. Stacey, 
207 Ala. 151, 92 S 120; Hough v. 
Smith, 132 Ala. 204, 31 S 500; Goltra 
Vi Sanasack, 53 Il. 456; Parkinson 
v. Parkinson, 179 Iowa 414, 161 NW 
443; Nichols v. Nichols, 181 Ky. 
814, 205 SW 9538; Dimler v. Caldwell, 
87 N. J. Eq. 366, 103 A 673 [aff 37 N. 
J. Eq. 366, 100 A’ 154]; Rhoads v. 
Rhoads, 105 Okl. 79, 231 P 282; Bon- 
neville v. Dun, 61 Tex. Civ. A. 103, 
128 SW 1179; Chiles v. Bowyer, 127 
Va. 249, 103 SE 619. 


97. [a] Sufficient to justify ref- 
ormation.—Howard v. Howard, 152 
Ark. 387, 238 SW 604; Maple v. Truax, 
198 Ky. 801, 250 SW 124; Jones v. 
Anderson, (Ky.) 116 SW 253 (to show 
deed based on valuable consideration, 
rather than on love and affection as 
recited). 


98. [a] Sufficient to justify ref- 
ormation.—Philippine Sugar Est. Dev. 
Co. v. Philippine Islands, 247 U. S. 
385, 38 SCt 513, 62 L. ed. 1177; Gal- 
lilee Baptist Church v. Pallilla, 219 
Ala. 6838, 123 S 210; Hill v. Johnson, 
214 Ala. 194, 106 s’ 814; Copeland v. 
Warren, 214 "Ala. 150, 107 S 94; Parra 
Vv. Cooper, 21S) Ala.w340; 204 "Se 8275 
Johnson v. Sandlin, 209 Ala. 430, 96 s 
223; Pollock v. Pope, 209 Ala. 195, 
95 Ss 894; Hand v. Cox, 164 Ala. 348, 
51 S 519; Page v. Whatley, 162 Ala. 
473, 50 S 116; Keith v. Woodruff, 136 
Ala. 448, 34 S 911; Dumas v. Daniels, 
178 Ark. 489, 11 SW (2d) 5; Emerson 
v. Speak, (Ark.) 9 SW (2d) 780; Lou- 
isiana, etc., R. Co. v. McMorella, 177 
Ark. 19, 6 SW (2d) 315; Sewell v. 
Umsted, 169 Ark. 1102, 278 SW 36; 
Brown v. Reynolds, (Ark.) 273 SW 
371; Weaver v. Owen, (Ark.) 252 SW 
916; Harton y. Durham, (Ark.) 231 SW 
193; Troupe v. Ancrum, 146 Ark. 36, 
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| eration,®” the property conveyed,®® the estate or in- 


225 SW 9; Beneaux v. Sparks, 144 
Ark. 28, 221 SW 465; Miller v. Miller, 
130 Ark. 28, 195 SW 1071; Tegarden 
v. Hurst, 123 Ark. 354, 185 SW 463; 
St. Louis, eteae Rin Con Ve McConnell, 
110 Ark. 306, 161 SW 496; Soderman 
Veet 02. SAT Se: 143 SW 595; 
Vaught v. Paddock, 98 Ark. 10, 135 SW 
331; Tyler v. Merchants’, ete., Bank, 
89 Ark. 612, 116 SW 213; Capelli v. 
Dondero, 123 Cal. 324, 55 P1057; Mer- 
kle v. Merkle, 85 Cal. A. 87, 258 P 
969; Mountain Club v. Pinney, 67 Cal. 
A. 225, 22% P 630; Gould v.. Frazier, 
48 Ida. 798, 285 Pp 673; Krabbenhoft 
v. Gossau, S87 ikl 396, 169 NE 258; 
Negley v. Ingleman, 335 Ill. 52, 166 NE 
477; Skelly v. Ersch, 305 Ill. 126, 137 
NE 106; McCall v. Middleton, 304 
Ill. 408, 1836 NE 723; McGinnis v. 
Boyd, 279 Ill. 283, 116 NE 672; Sharp 
v. School Trustees, 261 Ill. 44, 103 
NE 562; Wykle v. Bartholomew, 258 
Ill. 358, 101 NE 597; Legate v. Le- 
gate, 249 Ill. 359, 94 NE 498; Brier 
v. Rosebrock, 76 Ind. A. 290, 131 NE 
243; Wienke v. Deputy, 31 Ind. A. 
631, 68 NE 921; Townsend v. Wood- 
worth, 185 Iowa 99, 169 NW 752; 
Waite v. Consigny, 183 Iowa 259, 167 
NW 200; Day v. Dyer, 171 Iowa 437, 
152 NW 53; Rucker v. Glew, 158 Iowa 
231, 139 NW 565; Ft. Thomas First 
Christian Church v. Macht, 228 Ky. 
628, 15 SW (2d) 509; Karr v. Pearl, 
212 Ky. 387, 279 SW 631; Thomas 
v. Bradley, 211 Ky. 303, 277 SW 255; 
Farar v. Eli, 195 Ky. 30, 241 SW 326; 
Carr v. Burris, 148 Ky. 232, 146 SW 
424; Bronston vy. Bronston, 141 Ky. 
639, 1383 SW 584; Christian v. Rose, 
22 BW 553, 15 KyL 145; Mage v. Lane, 
12 SW 154, 11 Kyl 296; Savage v. 
Yellman, 12 Ky. Op. 157; Waller v. 
Colvin, 151 La. 765,.92 S 328; Show- 
man v. Miller, 6 Md. 479; Gillespie v. 
Taechens, 240 Mich. 85, 214 NW 967; 
Zomerhuis v. Blankvoort, 235 Mich. 
376, 209 NW 56; Schoenfield v. Veen- 
boer, 234 Mich. 147, 207 NW 898; 
Blanchard v. Kingston, 222 Mich. 631, 
193 NW 241; White v. Grand Rapids, 
ete., R. Co;, 190) Mich! 1) 155 NW. 719 
(conveyance of railroad right of way); 
Fitch v. Vatter, 143 Mich. 568, 107 
NW 106; Damm v. Moon, 48 Mich. 
510, 12 NW 679; Kinyon v. Young, 
44 Mich. 339, 6 NW 835; Lindell v. 
Peters, 129 Minn. 288, 152 NW 648, 
AnnCasi1916E 1130; Mikiska vy. Mikis- 
ka, 90 Minn. 258, 95 NW 910; Diebold 
v. Ferch, 81 Minn. 53, 88 NW 489; 
Stevenson v. Swilley, 156 Miss. 552, 
126 S 195; Brimm v. McGee, 119 Miss. 
52, 80 S 3879; McDaniel v. Inzer, 
(Miss.) 52 S 359; Miles v. Miles, 84 
Miss. 624, 37 S$ 112; Hawkins v. Blair, 
(Miss.) 36 S 246; Kidd v. Brewer, 317 
Mo. 1047, 297 SW 960; Hood v. Owens, 
(Mo.) 293 SW 774; McIntyre v. Casey, 
(Mo.) 182 SW 966; Harding v. Wright, 
138 Mo. 11, 39 SW 456; Cooper v. Deal, 
114 Mo. 527, 22 SW 31; Burns v. Ames 
Realty Co., (Mo. A.) 11 SW (2a) 71; 
Laundreville v. Mero, 86 Mont. 43, 281 
P 749; Loss v. Obry, 22 N. J. Eq. 52; 
Beatty v. Ireland, 152 App. Div. 588, 
137 NYS 456; Knobloch v. Kracke, 151 
App. Div: 19, 135 NYS 381, 3 INYCiv 
ProcNS 329; Maxwell v. Wayne Nat. 
Bank, 175 N. C. 180, 95 SE 147; South- 
ern Finishing, etc., Co. v. Ozment, 132 
N. C. 839, 44 SE 681; Federspiel v. 
Michell Brick Co.;, 22 (Oh. AL As) a53 


NE 279; Haydon v. Pratt, 112 Ok 
216, 240 P 624; Davidson v. Bailey, 53 
Olds 91) bb. oll DockStadermye 


Gibbs, 34 Okl. 497, 126 P 229; 
Mayo, 75 Or. 100, 145 P 13 [den 146 
P 475]; White v. Proebstel, 65 Or. 11, 
130 P 732; Coughanour v. Hutchinson, 
41 Or. 419, 69 P 68; Osborn v. Ketch- 
um, 25 Or 352) 35. P 972s Harnismy. 
Parr, (lex. Civ. A.) 165 SW 42.5 Hare 


Bird v. 


ry v. Hamilton, (Tex. Civ. A.) 154 Sw 
suce Dunham v. Luces (hex Civoene) 
140 SW 850; Holland v. Vaughan, 120 
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terest created,®® the covenants, conditions, restric- 
tions, or reservations,! or the reservation of purchase 


Va. 324, 91 SE 122; Johnston v. Mor- 
tensen, 155 Wash. 547, 285 P 438; 
Mohr v. Johnson, 137 Wash. 391, 242 
PP 385; Kay. v., Best, 137° Wash. 1) 
241 P 354; Carlson v. Druse, 79 Wash. 
542, 140 P 570; Muerling v. Colsen, 
(@ ‘Wash. 54, 139 P 616; Rosenbaum 
v. Evans, 63 Wash. 506, 115 P 1054; 
Norton v. Gross, 52 Wash, 341, 100 
P 734; Sanborn v. Miski, 190 Wis. 518, 
Scheuer v. Chloupek, 

; Hagee. Vv. 
Moran, 25 Wyo. 217, 168 P 248. 


{b] Not sufficient to justify ref- 
ormation.—Property conveyed. Ben- 
nett v. Brown, 219 Ala. 414, 122 S 
414; Moore v. Moore, 212 Ala. 685, 
-103 S 892; Booth v. Cornelius, 189 
Ala. 44, 66 S 680; White v. Fender- 
son-Boyd Lumber Co., 165 Ala. 218, 
51 S 764 (conveyance of timber); 
Pickler v. Nipper, 178 Ark. 1199, 13 
SW (2d) 289; Fagan v. Graves, 173 
Ark. 842, 2983 SW 712; Meador v. 
Weathers, 167 Ark. 264, 267 SW 787; 
Reynolds v. Carey, (Ark.) 266 SW 


276; Augusta Cooperage Co. v. Bloch, 
153 Ark. 133, 239 SW 760; Waddell 
v. Bowdre, 151 Ark. 474, 236 SW 


599; Conolly v. Rosen, 144 Ark. 442, 
222 SW 716; James v. Furr, 126 Ark. 
251, 190 SW 444; McKnight v. With- 
erington, 94 Ark. 621, 127 SW 727; 
Cherry v. Brizzolara, 89 Ark. 309, 
116 SW 668, 21 LRANS 508; Mce- 
Guigan vy. Gaines, 71 Ark. 614, Ma 
SW 52; Owsley v. Matson, 156 Cal. 
401, 104 P 983; De Kay v. Shore- 
haven Realty Co., 104 Conn. 36, 132 
A 533; Baldwin v: Christopher, 75 
Fla. 605, 79 S 339; Indian River Mfg. 
Conve ‘Wooten, 135) Fla. 745, 46 S 
185; Lasier v. Mayer, 315 Ill. 362, 
146 NH 465; Anderson v. Stewart, 281 
Ill. 69, 117 NE 743; Perry v. Elliott, 
261 Ill. 553, 104 NE 196; Lines v. 
Willey, 253 Ill. 440, 97 NE 8438; Rex- 
roat v. Vaughn, 181 Ill. 167, 54 NE 
oie arms! v. (Coryell, 177 Tilly, 496, 
53 NE 87; Schwass v. Hershey, 125 
Ill. 653, 18 NE 272; Kemmerer v. 
Owens, 91 Iowa 737, 60 NW 36; Rice 
v. Poynter, 15 Kan. 263; MRiner v. 
Catron, 230 Ky. 290, 19 SW (2d) 970; 
Neel v. Gibson, 212’ Ky. 480, 279 Sw 
666; Robinson v. Eastern "Gulf Oil 
Co., 196 Ky. 385, 244 SW 914; John- 
son v. Gadberry, 174 Ky. 62, 191 SW 
865; Anderson v. Sandy Valley, etc., 
R. 'Co., DA ey 405 188) SW 772" 
Bennett Jellico Coal Co. v. East Jel- 
lico Coal Co., 152 Ky. 838, 154 SW 
922; Mahoning Coal Co. v. Dowling, 
(Ky.) 124 SW 370; Nelson v. Bridge- 
man, 152 La. 190, 92 S 855; White 
v. Myane, 10 La. WAN. 195, 120 S 650; 
Jouban v. Mayer, 9 La. A. 413, 119 
S 549; Linscott v.* Linscott, 83 Me. 
384, 22 A 253; Atlantic, etc., Cons. 
Coal Co. Ne Maryland Coal Cot N62 
Md. 135; Goldsborough v. Ringgold, 
1 Md. Ch. 239; Dillie v. Longwell, 
163 Mich. 439, 128 NW 782; Hood v. 
Owens, (Mo.) 293 SW 1774; Thomas 
v. McDonald, 315 Mo. 1119, 287 SW 
442; Stephens v. Stephens, (Mo.) 
183 SW 572; Robinson v. Korns, 250 
Mo. 663, 157 SW 790; Davidson v. 
Mayhew, 169 Mo. 258, 68 SW 1031; 
Clippard v. Kneibert, 306 Mo. A. 144) 
226 SW 584; Brook Ave. Land Co. 
v. Cadillac Dev. Cosy LOL Nie Js, Hal 
55, 136 A 713; Thiel v. Perkins, 92 
N. J. Eq. 79, 111 A 666; Mlaacke v. 
Jersey City, 28 N. J. Eq. 110 [aff 30 
N. J. Eq. 733]; Hunter v. Van Keur- 
en, 1380 Misc. 599, 224 NYS 153; Scott 
v. Finocchiaro, 118 Misc. 322, 193 
NYS 81; Allen v. Roanoke, etc., Lum- 
ber Co., 171. N. C.. 339, 88 SE 492; 
Dameron v. Rowland Lumber Co., 163 


N. Cy 2:78, 79. tSE..6073. Miracle xv. 
Jones, 141 Okl. 264, 284 P 859; 
Rochelle v. Anderson, 113 Okl. 137, 
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es ;? 


248 P 528; Jones v. Bramwell, 111 
Or. 316, 226 P 694; Sayre v. Moir, 
68 Or. 381, 1387 P 215; Williamson v. 
Carpenter, 205 Pa. 164, 54 A_ 718; 
Breneiser v. Davis, 141 Pa. 
A 508; Lenheim v. Smith, 
Super. 147; Gould v. Nolen, 
D. 472, 214 NW 8538; Griffith v. Wat- 
king;  (TexwiCtv. A.) 249 Sw 489; 
Marks v. Taylor, 23 Utah 470, 65 
P 208, 23 Utah 152,63 P 897; Charles 
v. Charles, 127 Va. 604, 104 SEH 823; 
Gillespie v. Davis, 116 Va. 630, 82 
SE 705; French v. Chapman, 88 Va. 
317, 138 SH 479; Fudge v. Payne, 86 
Va. 308, 10 SE 7; Campbell v. Glazier, 
61 Wash, 520, 112 P 490; Seward v. 
Spurgeon, 9 Wash. 74, 387 P 3038; 
Donato v, Kimmins, 104 W. Va. 200, 
139 SE 714; Getts v. Olsen, 186 Wis. 
70, 202 NW 160; Jentzsch v. Roen- 
fanz,' 185 Wis. 189, 201 NW 604; 
Adney v. Kraus, 174 Wis. 610, 183 
NW 988; Wells v. Ogden, 30 Wis. 
637; Pregal v. Stickney, 34 "Wyo. 
324, 243° P)392- Stoll ve Nagle, 15 
Wyo. 86, 86 P 26 


99. [a] Sufficient to justify ref- 
ormation.—Hughes v. Cordell, 174 
Ark. 757, 296 SW 735; Adcox v. 
James, 168 Ark. 842, 271 SW 980; 
Ward v. McMath, (Ark.) 265 SW 
656; Colorado Trout Fisheries v. 
Welfenberg. 84 Colo. 592. 273 P 417; 
Correll v. Greider, 258 Ill. 479, 101 
NE 930; Drum v. Drum, 251 Ill. 232, 
95 NH 1071; Williams v. Scott, 216 
Ky. 688, 288 SW 672; Rowe v. Rat- 
liffe, 201 Ky. 151, 255 SW 1025; Wil- 
son v. Reynolds, 154 Ky. 159, 156 
SW 1036; Griffith v. York, 152 Ky. 
14, 153 SW 31; Patrick v. Prater, 144 
Ky. 771, 139 SW 938; Swinebroad 
v. Wood, 123 Ky. 664, 97 SW 25, 29 
KyL 1202; Perry v. Knight, 85 Me. 
184, 27 A 96; Coale v. Merryman, 35 
Md. 382; Newland v. Bellevue First 
Baptist Church Soc., 137 Mich. 335, 
100 NW 612; McVey v. Phillips, 
(Mo.) 259 SW 1065; Williamson v. 
Brown, 195. Mo. 313,..93 SW 791; 
Wanner vy. Sisson, 29 N. J. Eq. 141; 
Lensky v. Szynkowski, 213 App. Div. 
851, 209 NYS 394; Condor v. Secrest, 
149 N. C. 201, 62 SE 921; Lehew v. 
Hewett, 1388 N. C. 6, 50 SE 459; 
Jumper v. Queen Mab Lumber Co., 
115) Si 1@.94525 106 SE.4783 2Mathis 
v. Hair, 112 8S. .C. 320, 99 SE 810; 
Byrd v. O’Neal, 106 S. C. 346, 91 SE 
293: Smith v. Jones; (Tex. Civ. A.) 
192 SW. 7953 Puckett v. Compbert, 
151 Va. 218, 144 SH 434 


[b] Not sufficient to paetney ref- 
ormation.—Fowler v. Stacey, 207 Ala. 
151, 92 S 120; Rumbly v. Stainton, 
24 Ala. 712; York v. McKamey, 175 
Ark. 1170, 300 SW 371; Dennis v. 
Dennis, 151 Ark. 187, 238 SW 15; 
Anderson v. Juanita Coal, etc., Co., 
83 Colo. 562, 267 P 400; Buck v. Gar- 
ber, 261 Ill. 378, 103 NE 1059; Gol- 
tra v. Sanasack, 53 Ill. 456; Chinn 
v. Baxter, 203 Ky. 630, 262 SW 974; 
Slater v. Hatfield, 195 Ty, 2 Sil, 243 
SW 618; Ison v. Sanders, 163 Ky. 
605, 174 SW 505; Howard v. Howard, 
157 Ky. 549, 1683 SW 740; Whitt v. 
Whitt, 145 Ky. 367, 140 SW 570; 
Lewis v. Lewis, 140 Md. 524, 118 A 
65; Kohnke y. Kohnke, (Mo.) 250 SW 
538; Wilhite v. Wilhite, 284 Mo. 387, 
224 SW 448; Driskill v. Ashley, 259 
Mo. 1, 167 SW 1026, AnnCas1916A 
868; Parker v. Vanhoozer, 142 Mo. 
621, 44 SW 728; Fanning v. Doan, 
139 Mo. 392, 41 SW 742; Humble v. 
St. John, 72 Mont. 519, 234 P 475; 
Malone v. Romano, 95 N. J. Eq. 291, 


127 A 91; Richmond Cedar Works 
v. John L. Roper Lumber Co,, 168 
NY CrpeSine Saas eae ie OllOckumy, 


Brayton, 29 Oh. A. 296, 163 NE 573; 
Lyon _v. Balthis, 24 Oh. A. 57, 155 
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money lien and assumption of liens or encumbrane- 
in determining the sufficiency of evidence to 


NE 815; Jones v. Kelly, 94 S. C. 
349, 78 SE 17; Henderson v. Hender- 
son, 158 Tenn. 452, 14 SW (2d) 714 
[reh den 159 Tenn. 126, 17 SW (2d) 
15]; Jones v. Jones, 150 Tenn. 554, 
266 SW 110; Brosnihan v. Brosnihan, 
180 Wis. 360, 198 NW 74. 


1. [a] Sufficient to justify ref- 
ormation.—Welsh v. Neely, 187 Ala. 
222, 65 S 795; Williams v. Williams, 
183 Ala. 586). 62S 8433. Proctor wv. 
Fife 9 Kan. 481, 155 4P. 9315  are- 
Guire v. Davis, 95 Kan. 486, 148 P 
755 (charging land with support of 
grantor and her debts); Rose v. 
Lewis, 234 Ky. 538, 27 SW (2d) 413; 
Sheppard v. Koch, 234 Ky. 1, 27 SW 
(2d) §38930 Bayes’ vy. 7 Blair; 29S wis 
455, 251 SW 623% Karl v. Conner, 
97 SW 1111, 30 KyL 238 (warranty 
of title); Hesson v. Hesson, 121 Md. 
626, 89 A 107; Frick v. Holcomb, 24k 
Mich. 576, 217 NW 892; Sullivan v. 
O’Brien, 235 Mich: 245, 209 NW 173; 
Krug v. Bremer, 316 Mo. 891, 292 SW 
702; Brown v. Tuschoff, 235 Mo. 449, 
1388 SW 497; Wainwright v. Dun- 
seath, 46 Nev. 361, 211 P 1104; Bar- 
rows v. Alford, 129 Okl. 265, 264 P 
628; Fuller v. Knapp, 82 Vt. 166, 72 
A 688; Pulaski Iron Co. v. Palmer, 
89 Va. 384, 16 SE 275 (reservation 
of minerals). 


[b] Not sufficient to justify ref- 
ormation.—Kelley  v. Spencer, 213 
Ala. 612, 105 S 802 Lipham v. 
Shamblee, 205 Ala. 488, 88 .S 2569; 
Burnell v. Morris, 106 Ala. 349, 18 
S 82 (warranty of title); Moore v. 
Moore, 170 Ark. 1194, 281 SW 657; 
Hoback v. Rink, 84 Colo. 391, 270 P 
872; Jones v. Dappen, 27 Colo. A. 
21, 146 P 118 (reservation of grow- 
ing crops); Caudell v. Caudell,* 127 
Ga. 1, 55 SE 1028 (condition for pay- 
ment by grantee of money to anoth- 
er); Spalding v. McCartney, 207 Iowa 
1025, 221 NW 665; Galva First Nat. 
Bank v. Reed, 205 Iowa 7, 215 NW 
732; White v. Manning, 218 Ky. 684, 
291 SW 1026; Dark Tobacco Growers’ 
Co-op. tAssocig we Ray, 216i Ky. 13s. 
285 SW 198; McComas v. Jones, 214 
Ive O%,. 282) “SW U2. Johnson. 
Elkhorn Gas Coal Min. Co., 193 Ky. 
585, 236 SW 1041; Combs v. Ison, 
168 Ky. 728, °182) SW 953; “Ison wa 
Sanders, 168 Ky. 605, 174 SW 505 
(reservation of mineral rights); New 
York, ete, R. Co. vs Plimpton, 238 
Mass. 337, 130 NE 498; Muskegon 
Trust Co. v. Bousma, 247 Mich. 98, 

: Crane’ v. Smith, 243 
220 NW 


Mich. 447 750: Baxter Vv. 
Ogooshevitz, 205 Mich. 249, 171 NW 
385; Garner v. Garner, 117 Miss. 


694, 78 S 623; Griffin v. Miller, 188 
Mo. 327, 87 Sw 455; Flinn Realty 
Corp. v. ‘Charter Constr. Co., 181 App. 
Div, Tel 0% PalGOk ONS. 16s ‘Helms v. 
Helms, 135 N. GC. 164, 47 ‘SE 415 [reh 
den 137 N. C. 206, 49 SE 110]; Baker 
v. Mitchell, 123 N. C. 337, 31 SE 700 
(to charge land with support of gran- 
ton));) Hart vs Mrost, 072 vOkiay Lass 
175 P 257; Lange v. Allen, 120 Or, 
96, 251 P 715; Bower v. Bowser, 49 
Or. 182, 88 P 1104; Waslee v. Ross- 
man, 231 Pa. 219, 80 A 643; Stevens 
ye Johnson, 72 Ww. Va. 434, 78 SE 
377 (to justify provision reserving 
vendor’s lien); Brown v. McCabe, 72 
W. Va. 105, 77 SE 5388; Kuchera v. 
oe 171 Wis. 108, "178 NW 254, 


2. [a] Sufficient to justify ref- 
ormation.—American Sav. Bank 'y, 
Borcherding, 205 Iowa 633, 216 NW 
719; Betz v. Swanson, 200 ‘Towa 824, 
205 NW 507; Hines v. Bauer, 158 
Minn. 298, 197 NW 483; Christner 
Vv. McKay, RitteOk ley MIG a LS beeie Oltes 
Bradshaw v. Provident Trust Co., 8k 
Or. 55, 158 P 274; Shattuck v. Gay, 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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justify reformation of deeds creating trust estates ;* 
in determining the sufficiency of evidence to justify 
reformation of leases,* as where the lease was sought 
to be reformed as to the property leased,® the term 
demised,® the conditions of the lease,’ the reserva-. 
tions, restrictions, and exceptions in the lease,® the 
payment of rent and amount thereof,® the provision 
for royalties in an oil lease,!° the clauses requiring 
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gages or trust 


repairs,'? the agreement not to sublet or assign,!? 


SOM ViteS lo 


{(b] Not sufficient to justify ref- 
ormation.—Reservation of purchase- 
money liens, and assumption of liens 
or encumbrances. Hahn vy. Easton, 
199 Ill. A. 119; Scovel v. Gauley, 
(lowa) 229 NW 684; American Sav. 
‘Bank vy. Borcherding, 205 Iowa 633, 
216 NW 719; Smith v. Godfrey, 200 
Iowa 768, 205 NW 366; Ross v. War- 
ren, 196 Iowa 659, 195 NW 228; Goff 
v. Moore, 217 Ky. 815, 290 SW 659; 
Coleman v. Illinois L. Ins. Co., 82 


SW 616, 26 KyL 900; Furuset v. 
INEWONTD 9 kokoh KON PHflesh ah) ase ale lisKhe | by gal 
P 1054. : 

[c] Evidence held to justify ref- 
ormation for fraud.—De la a v.. 
Houghtailing, ,269 Fed. 751; Corley 


v. Vizard, 203 Ala. 564, 84 S 299; 
Betz v. Swanson, 200 Iowa 824, 205 


NW 507; Irwin v. Westwood Real 
Est., etc, Co, 200) Ky.-760, 255 SW, 
546; Cook v. Day, 168 Ky. 282, 181 


SW 11138; Wainwright v. Dunseath, 
46 Nev. 361, 211 P 1104; Waiker 
v. Bourgeois, 88 N. J. Eq. 124, 102 
A’ 250; Lamm v. Lamm, 163-N. C. 
71, 79 SE 290; Wilson v. Rentie, 
124 Okl. 87, 254 P 64;. Markwart v. 
Kliewer, 75 Or. 574, 147 P 553. 


3. [a] Evidence held to justify 
reformation.—Neuburger v. Foreman 
Bros-sbankine) 'Co.,. 2391. A. L735 
Godwin v. Da Conturbia, 115 Md. 
‘488, 80 A 1016 (in a proceeding to 
construct or reform a clause giving 
grantors power to’'revoke). 


{b] Evidence held not to justify 
reformation.—Cooksey v. Tolliver, 
208 Ky. 60, 270 SW 719; Woods v. 
Woods, -105 N. J. Hq. 205, 147 A 
Bae [rev 102 N. J. Eq. 502; 141 A 
567]. 


4 [a] Not sufficient to justify 
reformation for fraud.—Moss v. War- 
mack, 176 Ark. 1205, 5 SW (2d) 342; 
Simpson y. Craig, (Ark.) 298 SW 360; 
Daniel Boone Coal Co. v. Crawford, 
203 Ky. 666, 262 SW 1097; Wood v. 
Standard Drug Store, 192 Mich. 453, 
158 NW 844; 154 West Fourteenth St. 
Co.- ve (Di Ax Schulte, Inc, 131 Mise. 
858, 202 NYS 737 [aff 210 App. Div. 
851 mem, 206 NYS 942 mem]. 

{b] Gross inadequacy in price is 
a circumstance entitled to much 
weight in determining whether an oil 
lease should be reformed for fraud. 
Moss v. Warmack, 176 Ark. 1205, 5 SW 
(2a) 342. And see supra § 197 note 
84. 


[c] Where lessee read lease to il- 
literate lessor, which fact she con- 
tradicted, and the attesting witnesses, 
who were the lessor’s daughter and 
son-in-law, were unable to testify 
whether it was correctly read, al- 
though present and personally inter- 
ested in the lease, the evidence was 
insufficient to justify a reformation. 


Vanover v. Justice, 174 Ky. 577, 192 
SW 653. 
5. [a] Sufficient to justify ref- 


ormation.—Arnett v. Stephens, 199 


Ky. 730, 251 SW 947. 


{b] Not sufficient to justify ref- 
ormation.—Cheatham v. J. W. Beck 
Co., 96 Ark. 230, 131 SW 699; Halgren 
v. Becker, 94 Nebr. 415, 143 NW _ 467; 
Eagle Creek Oil Co. v. Illinois-Okla- 
homa Petroleum Corp., 141 Okl. 122, 
284 P 43; St. Dennis v. Harras, 55 
Or. 379, 105 P 246, 106 P 789; Wege 
v. Boehm, 184 Wis. 215, 199 NW 210. 


6. [a] Sufficient to justify refor- 
mation.—-Gilroy v. Strauss Bldg., etc., 
Co., 157 NYS. 162. [aff 172 App. Div. 
956 mem, 157 NYS 1126 mem]. 


[b] Not sufficient to justify refor- 
mation.—Jones v. Ross, (Ark.) 218 
SW 198; Lang v. Pacific Brewing, etc., 
Co., 44 Cal. A. 618, 187 P 81; Lesser 
Vi Demarest GN. J. TCH) 12m Avy 14s: 
Bruce vy. Grays Harbor Drug Co., 68 
Wash. 668, 123 P 1075. 

7. [a] Sufficient to justify refor- 
mation.—Wales Riggs Plantations v. 
Banks, 101 Ark. 461, 142 SW 828; 
Wagner. v. Glick, 177 Iowa 623, 159 
NW 2338; Miller v. Winter, 206 Ky. 
377, 267 SW 186; Scott v. Spurr, 169 
Ky. 575, 184 SW 866; Wilson v. Bish- 
op, 167 Minn. 338, 209 NW 15; Schall 
v. Schwartz, 181 App. Div. 397, 168 
NYS 1048; Bott v. Campbell, 82 Or. 
468, 161 P 955. 

[b] Not sufficient to justify ref- 
ormation.—Texas Co. v. Rosenthal- 
Brown Fur Co., 12 F. (2d) 297 [aff 16 
F. (2d) 1022]; Russell v. Riley, 82 
Cal. A. 728, 256 P 557; Silva v. Angelo, 
52; Cal. As 75, 198 P* 565, Eliopolo v. 
Hicholz, 161 Ga.. 823, 131 SE 889; 
Rate v. Ryan Bros., 199 Iowa 1050, 203 
NW 18; Costello v. Stokely Grain 
Co., 193 Iowa 203, 186 NW _ 842; 
Schultz v. Lidtka, 179 Iowa 652, 161 
NW 682; Dinwiddie v. Mulligan, 208 
Ky. 320, 270 SW 774; Huntsman v. 
Monarch Oil, etc., Co., 197 Ky. 607, 
247 SW 754; Browning v. Browning, 
189 Ky. 354, 224 SW 1075; Litteral v. 
Bevins, 186 Ky. 514, 217 SW 369; Pas- 
torino v. Palmer, 163 Mich. 329, 128 
NW 188;. State Mut. L. Assur. Co. v. 
Oliver Iron Min. Co., 157 Minn. 71, 195 
NW 6382; Halbe v. Adams, 176 App. 
Div. 588, 163 NYS 895; Davis v. 
Keeche Oil, etc., Co., 89 Okl. 226, 214 
PP, 711; Buck v. Columbia Agricul- 
tural Co:, 106 Or. 531, 212 P’ 801; An- 
derson v. Walton, (Tex. Civ. A.) 26 
SW - (2d) 356; Marchman vy. McCoy 
Hotel Operating Co., (Tex. Civ. A.) 
21 SW (2d) 552; Anderson vy. Free- 
man, 88 Wash. 608, 153 P 307; Tisch- 
endorf v. Lynn Mut. F. Ins. Co., 190 
Wis. 38, 208 NW 917, 45 ALR 856. 

8. [a] Sufficient to justify refor- 
mation.—Buck Auto Carriage, etc., Co. 
v. Tietge, 174 Iowa 108, 156 NW 313. 

9. [a] Sufficient to justify refor- 
mation.—Humble Oil, etc., Co. v. Da- 
vis, (Tex. Civ. A.) 282 SW 930 [mod 
on other grounds (Commn. A.) 296 
SW 285]. 

[b] Payment of taxes.—Perkins v. 
Kirby, 39 R. I. 343, 97 A 884, 


[ec] Not sufficient to justify refor- 
mation.—Miles v. Shreve, 179 Mich. 
671, 146 NW 374; McNamer Realty 
Co. v. Sunburst Oil, etc., Co., 76 Mont. 
332, 247 P 166. 

10. [a] Not sufficient to justify 
reformation.—Silurian Oil Co. v. Neal, 
277 Till. 45, 115 NE 114; Gillispie v. 
Blanton, 214 Ky. 49, 282 SW 1061. 


ll. [a] Sufficient to justify refor- 
mation.—Logan v. Langan, 145 Ky. 
599, 140 SW 1031; Phillips v. Port 
Townsend Lodge No. 6, F. & A. M., 
8 Wash. 529, 36 P 476. 

12. [a] Not sufficient to justify 
reformation.—Dolph v. Lennon’s, Inc., 
109 Or. 336, 220 P 161. 

13. [a] Not sufficient to justify 
reformation.—Reeves v. St. Pierre, 
165 Iowa 581, 146 NW 742; 154 West 
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or the renewal clause;'? in determining the suffi- 
ciency of evidence to justify reformation of mort- 


deeds securing indebtedness,1* as 


where the mortgage or trust deed was sought to be 
reformed as to the certificate of acknowledgment,!® 
the property covered by the mortgage or trust deed,!® 
the obligation or indebtedness secured+* and its ma- 
turity,'® the persons secured,® the persons liable,?° 


Fourteenth St. Co. v. D. A. Schulte, 
Ine., 121 Mise. 853, 202 NYS (37 [att 
210 App. Div. 851 mem, 206 NYS 942 
mem]. 

14. See cases infra note 15. 

15. [a] Sufficient to justify ref- 
ormation.—Hutchinson v. Ainsworth, 
73 Cal. 452, 15 P82, 2 AmSR 823 (to 
show acknowledgment by wife out of 
presence of husband). 


[b] Sufficient to justify reforma- 
tion for fraud.—First Nat. Bank v. 
Blam, 126 Okl. 93, 258 P 892. 

[c] Not sufficient to justify de- 
claring mortgage to be deed with 
right to repurchase.—Rogers v. Smith, 
(Tenn. Ch. A.) 48 SW 700. And see 
Mortgages §§ 64-153. 

16. [a] Sufficient to justify ref- 
ormation.—Fidelity Trust Co. v. D. T. 
McKeithan Lumber Co., 212 Fed. 229 
[aff 223 Fed. 773, 139 CCA 353]; War- 
ren v. Crow, 195° Ala. 668, 73. S989; 
Giselman v. Starr, 106 Cal. 651, 40 
P 8; Adams v. Davis, 67 Fla. 200, 64 
S 853; Isaacs v. Wiley, 85 Ind. A. 
498, 154 NE 512; Davis v. Bunnell, 
207 Iowa 1181, 225 NW 6; Rankin v. 
Taylor, 204 Iowa 384, 214 NW 725; 
Marine Sav. Bank v. Norton, 160 Mich. 
614,125 NW 754; Whelen v. Osgood- 
by, 62 N. J. Eq. 571, 50 A 692; Freres 
v. Stayton Woolen Mills Co., 65 Or. 
206, 1382 P 583; Edwards v. Thompson, 
99 Wash. 188, 169 P 327; Murdoch v. 
Leonard, 15 Wash. 142, 45 P 751. 


{b] Not sufficient to justify refor- 
mation.—In re Traymore Shoe Shops, 
300 Fed. 245; Brown v. Jones, 175 
Ark. 1169, 299 SW 1008; Parsons v. 
Russ, (Ark.) 189 SW 1052; Busey v. 
Moraga, 130 Cal. 586, 62 P 1081; Crav- 
en v. Butterfield, 80 Ind. 503; Ker v. 
Evershed, 41 La. Ann. 15, 6 S 566; 
Nagel v. Schneider, 83 Mich. 407, 47 
NW 318; Summit Progressive Bank 
v. McGehee, 142 Miss. 655, 107 S 876; 
Crofton v. New South Bldg., etc., As- 
soc., 77 Miss: 166, 26 S 362; Emerson- 
Brantingham, etce., Co. v. Rogers, 
(Mo.) 229 SW 779; Bartlett v. Patter- 
son, 9 Oh. Dec. (Reprint) 73, 10 CinecL 
Bul 367; Wherritt v. Dennis, 48 Utah 
309, 159 P 534. 

17. [a] Sufficient to justify ref- 
ormation.—Nagel v. Ferriman, 219 
Ky. 635, 294 SW 184; Gordon v. Mc- 
Ginnis, 92 Mich. 97, 52 NW 455. 

[b] .Not sufficient to justify refor- 
mation.—Sanders v. Monroe, 56 App. 
CDE Co) 1325 1OUENS (2d) 999 Millerkye 
Mandel, 259 Ill. 314, 102 NE 760 [aff 
174 Ill. A. 166]. 


18. [a] Not sufficient to justify 
reformation.—Richardson yv. Short, 
(Iowa) 202 NW 836. i 

[b] Acceleration of maturity 


clause.—Merriam y. Leeper, 192 lowa 
587, 185 NW 1384. 


19. [a] Sufficient to justify ref- 
ormation.—Mathis v. Hemingway, 24 
F. (2d) 951; Snider v. Freeman, 214 
Ala. 295, 107 S 815; Arkansas Bank, 
etc., Co. v. Poplar Bluff State Bank, 
166 Ark. 538, 266 SW 977; Rose vy. 


Million, 147 Ark. 530, 228 SW _ 3:76; 
Union Bank v. Redwine, 171 N. C. 
559, 88 SE 878; Kropp v. Kropp, 97 


Wis. 137, 72 NW 381. 


[b] Not sufficient to justify refor- 
mation.—Meier v. Bell, 119 Wis. 482, 
97 NW 186. 

20. [a] Sufficient to justify refor- 
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the payment of interest,?? or the liability for defi- 
cieney on foreclosure or sale,?* and the reformation 
of bonds or notes secured thereby;?* also in deter- 
mining the sufficiency of evidence to justify reforma- 
tion of assignments for the benefit of creditors,** 
assignments of gas and oil leases,?° and assignments 


of patent rights.?° 


As against subsequent purchasers for value the 
rule that the evidence of mistake should be clear 
and convincing?’ to justify reformation of a deed 


likewise applies.28 


[§ 208] e. Bonds and Negotiable Instruments. 
The general rules governing the weight and suffi- 
ciency of evidence to warrant reformation of a writ- 
ten instrument?® has been applied in determining 
the sufficiency of evidence to justify the reformation 


mation.—McNair v. Public Sav. Ins. 
Co., 88 Ind. A. 386, 163 NE 290 (in- 
sertion of clause imposing personal 
liability on mortgagor’s wife); Car- 
valho v. Sudderly, 169 App. Div. 652, 
155 NYS 413; O’Brien v. Knudson, 27 
B.C. 492. 


21. [a] Not sufficient to justify 


reformation.—Disbrow v. Disbrow, 
146 NYS 638. 
22. [a] Sufficient to justify refor- 


mation.—Manley v. Smith, 88 Or. 176, 


at PS Ons 
23. See cases infra this note. 


[a] Sufficient to justify reforma- 
tion.— Phillips v. MclIlrath, 205 Iowa 
1126, 217 NW 429. 

[b] Not sufficient to justify refor- 
mation.—Kinman yv. Hill, (lowa) 156 
NW 168. 


24. [a] Sufficient to justify refor- 
mation.—Southeast, ete., Lumber Co. 
v. Heacock, 128 Or. 248, 275 P 28. 

[b] Not sufficient to justify refor- 
mation.—Rodgers v. Box, (Tex. Civ. 
A.) 284 SW 610. 

25. [a] Not sufficient to justify 
reformation.—Schomerus v. Kirk, 119 
Kan. 126, 237 P 648; French v. Boyle, 
230 Ky. 619, 20 SW (2a) 439; Stanley 
v. Slone, 216 Ky. 114, 287 SW 360. 


26. [a] Sufficient to justify refor- 
mation.—Baldwin v. National Hedge, 
etc., Co., 73 Fed. 574, 19 CCA 575 [rev 
67 Fed. 3531; Holmes v. Anderson, 90 
Calweas 21.6,.260 E) LOL0: 

27. See supra § 199. 

28. [a] Evidence held to justify 
reformation.—Kidd v. Brewer, 317 Mo. 
1047, 297 SW 960. 

[b] Evidence held not to justify 
reformation.—Johnson v. Beaver 
Creek Fuel Co., 190 Ky. 499, 227 SW 
792. 

[ec] Evidence held to show pur- 
chaser put on inquiry so as to justify 
reformation as against him. Skelly 
v. Ersch, 305 Ill. 126, 137 NE 106. 


Weight and sufficiency of evidence 


to show notice generally see Notice §§ 
109, 110. 


29. See supra § 199. 

30. See cases infra this note. 

[a] Sufficient to justify reforma- 
tion of: (1) Bond given to secure 


money loaned by guardian of minor. 
Gaver v. Gaver, 119 Md. 634, 87 A 396. 
(2) Indemnity bond. Skelton v. Fed- 
eral Surety Co., 15 F. (2d) 756. 


[b] Not sufficient to justify ref- 
cormation of: (1) Attachment bond. 
Snelling v. Merritt, 85 Conn. 83, 81 A 
1039. (2) Bond given to secure return 
of mortgaged property. Eureka Stone 
Co. v. Roach, 120 Ark. 326, 179 SW 
499. (3) Constable’s bond. Potter v. 
Frank, 106 Me. 165, 76 A 489. (4) 
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[§§ 207-209 


of bonds,?® and negotiable instruments*! as where 
the instrument was sought to be reformed as to its 
makers®2 a signature imposing personal authority,** 
indorsements,** payment of principal,’> payment of 
interest,?® payment out of a particular fund,*’ pay- 
ment of accommodation note,** or a clause waiving 
limitation in a renewal note.*® 


[§ 209] f. Insurance Policies.*° 
of other contracts,*! to justify the reformation of an 
insurance policy on the ground of fraud or mistake, 
the evidence must be clear, convincing, and satisfac- 


As in the case 


tory,*? and this rule has been applied where reforma- 


Contractor’s bond. Southern Surety 
Conve. Us Si Cast [ron Pipe, ete.) Co, 
13 F. (2d) 833; Tennessee Supply Co. 
v. Young, 142 Tenn. 142, 218 SW 225. 
(5) Supersedeas bond. Mulby v. Dun- 
ham, 29 Oh. “At 61,5162) NEVT1s. C6) 
Tax collector’s bond. Maryland Cas- 
ualty Co. v. Arkansas, 40 F. (2d) 395; 
Enfield v. Hamilton, 110 Conn. 319, 
148 A 353. 

31. See case infra this note. 

[a] Evidence held to justify ref- 
ormation for fraud.—Groom v. Wray, 
154 Iowa 734, 135 NW 418 (where 
amount due and for which note was 
given was fraudulently represented). 

32. [a] Sufficient to justify ref- 
ormation: Harris v. Wyss, (Ark.) 
225 SW 655. 

[b] Not sufficient to justify ref- 
ormation.—Sutherland State Bank y. 
Dial, 103 Nebr. 136, 170 NW 666. 


33. [a] Not sufficient to justify 
reformation.—Hoffman v. Rice-Stix 
Dry Goods Co., 111 Ark. 205, 163 SW 
520; Wilson-Ward Co. v. Farmers’ 
Union Gin Co., 94 Ark. 200, 126 SW 
847; Marcus Exchange Bank vy. 
Schultz, 167 Iowa 136, 149 NW 99. 

34. [a] Sufficient to justify refor- 
mation.—Strauss v. Monitor Special- 
ty (Con 989" Nebr. 176) 1381 INW* 193% 
pse v. Beard, (Tex. Civ. A.) 252 SW 

[b] Not sufficient to justify refor- 
mation.—McDonald v. Thompson, 167 
Ark. 338, 268 SW 602; Ward v. Nel- 
son, 217 Ky.0178; 289 SW 210; Me- 
Rae-v. Hox, 185 N. C. 343, 117 SE 396; 
Shannon v. Universal Mortg., etc., 
Co., 116 Oh. St. 609, 157 NE 478; Ahl- 
born v. Wolff, 118 Pa. 242, 11 A 799. 


35. [a] Not sufficient to justify 
reformation.—Jessup v. Parkhill 
(lowa) 200 NW 414; Ford v. Ford, 
233 Ky. 673, 26 SW (2d) 551 (to show 
that note given for dower was to be 
discharged at death of widow). 


36. [a] Not sufficient to justify 
reformation.—White v. Manning, 218 
Ky. 684, 291 SW 1026; Nebraska L. 


& T. Co. v. Ignowski, 54 Nebr. 398, 
74 NW 852. 
37. [a] Not sufficient to justify 


reformation.—Gilmore v. Gilmore, 276 
Nerney, EAD), AN 2K 

38. [a] Not sufficient to justify 
reformation.—Mifflin Co. Nat. Bank v. 
Thompson, 144 Pa. 393, 22 A 714. 

39. [a] Sufficient to justify ref- 
ormation.—Parchen v. Chessman, 53 
Mont. 430, 164 P 531. 

40. Right to reformation of insur- 
ance policy for fraud or mistake see 
Insurance §§ 247-249. 

41. See supra § 199. 

42. See cases infra notes 43-56. 


tion has been sought as to the nature and form of 
the insurance,**? the person whose life or property 
has been insured,** the beneficiary or beneficiaries,*® 
the insurable interest or ownership,*® the property or 
interest covered,** as well as the amount of the 


43. [a] Sufficient to justify refor- 
mation.—Peterson vy. Commonwealth 
Casualty Co., 212 Mo. A. 434, 249 SW 
148; Graham v. Mutual L. Ins. Co., 
176 N.C. 313, 97 SE 6. 


{[b] Not sufficient to justify ref- 
ormation.—Algeo v. Employers’ In- 
demn. Corp., 119 Kan. 186, 237 P 879; 
Owens v. National Li, etc., ins; iCog 
234 Ky. 788, 29 SW (2d) 557. 


44. [a] Sufficient to justify ref- 
ormation.—Globe, etc., F. Ins. Co. v. 
Skansi, 35 F. (2d) 956 [aff 32 F. (2d) 
353]; Firemen’s Ins. Co. v. Brooks, 
19) Fw Cd) 277: Phenix Ins. Co. % 
State, 76 Ark. 180, 88 SW 917, 6 Ann 
Cas 237; Westchester, New York F. 
Ins. Co. v. Wilson, 220 Ky. 142, 294 
SW 1059; Binswanger v. Employers’ 
Liability Assur. Corp., Ltd., (Mo. A.) 
28 SW (2d) 448 (mistake in insured’s 
name); Benanti v. Security Ins. Co., 
222 Mo. A. 763, 9 SW (2d) 673. 


[b] Not sufficient to justify we 
ormation.—Moline Timber Co. 
Schaad, 181 Ark. 854, 28 SW (2d) 336; 
Fidelity Phenix F. Ins. Comy: Hilliard, 
65 Fla. 443,62 S 585; McCarl v. Trav- 
elers’ Ins. Co., 151 Iowa 669, 132 NW 
12° -Pipany vi Actna: Ins: Co.) ao" ND: 
585, 214 NW 901; Boardman v. Penn- 
Sylvania Ins. Co., 84 Or. 60, 164 P 558. 


45. [a] Sufficient to justify ref- 
ormation.—Harrel v. Harrel, 232 Ky. 
469, 23 SW (2d) 922; Ulman v. New- 
man, 161 App. Div. 708, 146 NYS 696 
[app dism 213 N. Y. 700 mem, 108 NE 
1110 mem]; Western Assur. Co. v. 
Hillyer-Deutsch-Jarratt  Co., (Tex. 
Civ. A.) 167 SW 816 (under mortgage 
clause). 

[b] Not sufficient to justify refor- 
mation.—Moline Timber Co. v. Schaad, 
181 Ark. 854, 28 SW (2d) 336; Trim- 
ble v. Trimble, 181 Ark. 350, 25 SW 
(2d) 758; Condon v. New York L. 
Ins. Co., 183 Iowa 658, 166 NW 452; 
Hayes v. Penn Mut. L. Ins. Co., 222 
Mass. 382, 111 NE) 168; St. Paul F., 
etc., Ins. Co. v. McQuaid, 114 Miss. 
430, 75 S 255; Boak v. New York L. 
Ins:.Co., 226 Pa. 493, 75 A 712. 


46. [a] Not sufficient to justify 
reformation.—Spare v. Home Mut. 
Ins. Co., 19 Fed. 14, 9 Sawy. 148; 
Boardman v. Pennsylvania Ins. Co., 
84 Or. 60, 164 P 558; Westchester 
F. Ins. Co. v. Wagner, (Tex. Civ. A.) 
38 SW 214. 


47. [a] Sufficient to justify ref- 
ormation.—Back v. People’s Nat. F. 
Ins. Co., 97 Conn. 336, 116 A 603; Den 
Hartog v. Home Mut. Ins. Assoc., 197 
Iowa 148, 196 NW 944; Springfield 
F. & M. Ins. Co. v. Snowden, 173 Ky. 
664, 191 SW 439 (so as to include 
goods held on commission); National 
Union F. Ins. Co. v. Light, 163 Ky. 
169, 173 SW 3865; Hayes v. Nether- 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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insurance,‘® the risk covered,*® the term and dura- 
tion of risk,®° the conditions and provisions of the 
policy,®°+ warranties and representations,°? concur- 
rent insurance clause,°? the cancellation clause,>4 
loss payable where property insured was mart- 
gaged,°> or the transfer or assignment of insur- 


ance.°® 


Application for insurance is entitled to great 
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reformation of 


weight in determining intention of the parties in suit 


lands” Ins) Coz 10! tua. “An 612) 120-'S 
218; Raymond vy. Auto Owners’ Ins. 
Co., 236 Mich. 393, 210 NW 247; Haley 
Va sharon Tp. Mute Hens, Co. 147 
Minn. 190, 179 NW 895; Mahoney v. 
Minnesota Farmers’ Mut. Ins. Co., 136 
Minn, 34, 161 NW 21°75--Vaught~v. 
Home Ins. Co., (Mo. A.) 277 SW. 939; 
Stevens v. Equity Mut. F. Ins. Co., 
66 Mont. 461, 213 P 1110; Central 
Granaries Co. v. Nebraska Lumber- 
men’s Mut. Ins. Assoc., 106 Nebr. 80, 
182 NW 582; Hould v. Maryland Cas- 
ualty Co., 83 N. H. 474, 144 A 261; 
Castellano v. American Ins. Co., 222 
App. Div. 169, 225 NYS 305; Holden 
Vv. luaw.-Union, ete., Ins, Co.,.'63. Or. 
253, 127 P 547; Delaware Ins. Co. v. 
Pula Chexc Civ.) Male Ue SIV zoos 


[b] Net sufficient to justify refor- 
mation.—First Nat. Bank v. Ocean 
Acc., etc., Corp., 294 Fed. 91. (bur- 
glary insurance); Vial v. Norwich 
Union E..Ins, Soe, 172 I. A. 1384 [aff 
257 Ill. 355, 100 NE 929, 44 LRANS 
317, AnnCasl1914A 1141]; Eagle F. 
Ins. Co. v. John Spry Lumber Co., 138 
Ill. A. 609; Hoskins v. Scottish Un- 
jon; ete. Insy Co:;, 59) Mont.250) 195 
837; Silver Fox Co. v. New York In- 
demn. Co., 125 Misc. 430, 210 NYS 
USteeAa pr Vins IS Casualty. COs Lilo 
Misc. 634, 189 NYS 31; WBHlstner v. 
Cincinnati Equitable Ins. Co., 1 Disn. 
412, 12 Oh. Dec. (Reprint) 703 (to 
show notice of change in property); 
Epstein v. State Ins. Co., 21 Or. 179, 
27 P 1045; Severson v. Home Ins. Co., 
51 S. D. 293, 2183 NW 726; Philadel- 
phia Fire Assoc. v. Hinton, (Tex. Civ. 
A.) 298 SW 178. 

48. [a] Sufficient to justify ref- 
ormation.—Central L. Ins. Co. v. Rob- 
inson, 181 Ky. 507, 205 SW 589 (ref- 
ormation of ‘“‘substandard” clause to 
provide for certain reduction in event 
of death within certain period). 

[b] Not sufficient to justify ref- 
ormation.—Seery v. Catholic Orden of 
Foresters, 176 Ill. A. 307. 

49. [a] Not sufficient to justify 
reformation.—Fullerton v. U. S. Cas- 
ualty Co., 184 Iowa 219, 167 NW 700, 
6 ALR 367 (provision providing in- 
demnity when automobile was driven 
by one other than owner); London 
Guarantee, etc., Co. v. Duluth Bd. of 
Education, 166 Minn. 295, 207 NW 
634; Coe v. London, etc., F. Ins. Co., 
184 App. Div. 604,172 NYS 435; Mer- 
chants’, etce., Inter-Ins. Alliance v. 
Hansen, (Tex. Civ. A.) 258 SW 257. 

50. [a] Sufficient to justify ref- 
ormation.—Johnson v. National F. 
Ins. Co., (lowa) 204 NW 211; Cham- 
bers v. North American Ace. Ins. Co., 
118 Kan. 494, 235 P 859; Kentucky 
Central L., etc., Ins. Co. v. Pember- 
ton, 212 Ky. 510, 279 SW 968. 

[b] Not sufficient to justify ref- 
ormation.—American Nat. Ins. Co. v. 
Schlossberg, 117 Ark. 655, 174 SW 
1158; Cline v. lowa State Live Stock 
Ins. Co., 195 Iowa 918, 192 NW 309; 


Martin v. Prudential Ins. Co., 125 Kan. 


124, 263 P 1055; Anderson yv. Fidelity 
Co-op. F. Ins. Co., 116 Misc. 679, 190 
NYS 548. 


51. [a] Sufficient to justify ref- 
ormation.—North America Ins. Co. v. 
Evans, 229 Ky. 613, 17 SW (2d) 711 
(use and occupancy clause); Krpan 
v. Central Federal F. Ins. Co., (Mont.) 
287 P 217 (provision as to ownership 
of land on which building was lo- 
cated); Roberts v. National Ins. Co., 
2, Oh. Ayr4635900) Oh-e Cir’ Ct, 212 (Gn= 
ventory clause); Carlton Lumber Co. 
v. New York Lumber Ins. Co., 81 Or. 
896, 158 P 807, 159 P 969 (striking 
out and converting into “blanket pol- 
icies’’); Liberty Life Ins. Co. v. Wood- 
ward, (Tex. Civ. A-) 12 SW (2d) 2438 
(additional benefit provision). 


[b] Not. sufficient to justify ref- 
ormation.—Firemen’s Ins. Co. v. Las- 
ker, 18 F. (2d) 375 (use and occupancy 
clause); Harrison v. Hartford F. Ins. 
Co., 30 Fed. 862 (vacancy clause); 
Wee vs Hartiord i Ins) Cor, 223) Ky. 
533, 4 SW (2d) 372 (subsequent en- 
cumbrance clause); American Auto. 
Ins. Co. v. Shapiro, 151 Md. 3838, 135 
A 163 (specified chauffeur clause in 
automobile insurance policy); Klass 
v. Boston Ins. Co., (N. J.) 146 A 915 
[aff (Ch.) 143 A 815] (contribution 
clause) ; 
ble Assur. Co., 131 Misc. 215, 225 NYS 
470 (use and occupancy clause); Spex- 
arth v. Rhode Island Ins. Co., 118 Or. 
22, 245 P 515 (average clause); Janes 
Contracting Co. v. Home L., etec., Co., 
(Tex. Civ. A.) 245 SW 1004 (inclusion 
of provision prohibiting use of ex- 
plosives). 


52. [a] Sufficient to justify ref- 
ormation.——Northwestern Nat. Ins. 
Co. v. Chambers, 24 Ariz. 86, 206 P 
1081; Boberg v. Fitchberg Mut. F. 
ins uo wml ueianwmdeis 2p eb 2iteCto 
show property insured subject to en- 
cumbrance). 


b] Not sufficient to justify refor- 
mation.—Gaudet v. North River Ins. 
Co., 156° La. 719, 401) S.418; Dougher= 
ty v. Greenwich Ins. Co., (N. J. Ch.) 
33 A 295 (representation as to char- 
acter of building in which property 
was located); Peninsula Lumber Co. 
v. Royal Indemn. Co., 93 Or. 684, 184 
P 562 (in employer’s liability policy). 


53. [a] Sufficient to justify ref- 
ormation.—Westchester F. Ins. Co. v. 
Wilson, 220 Ky. 142, 294 SW 1059; 
Kelly v. Citizens’ Mut. F. Assoc., 96 
Minn. 477, 105 NW 675; Grand View 
Bldg. Assoc. v. Northern Assur. Co., 
73 Nebr. 149, 102 NW 246; Occidental 
F. Ins. Co. v. Fort Worth Grain, etc., 
Co., (Tex., Civ. A.) 294 SW 953. 


[b] Not sufficient to justify ref- 
ormation.—Smith v. National F. Ins. 
Co., 201 Iowa 363, 207 NW 334; Hub- 
bard Grain Co. v. Western Grain Deal- 
ers’ Mut. F. Ins. Co., 199 Iowa 1160, 
201 NW 568; Sioux City Inv. Co. v. 


Wright v. American Equita-- 
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to reform insurance policy.57 


g. Releases, Receipts, and Settiements. 
The general rules governing the weight and suffi- 
ciency of the evidence to warrant reformation of 
a written instrument®*® have been appled in deter- 
mining the sufficiency of evidence to justify the 


releases,°® receipts,®° jand_ settle- 


ments,°! and to an award of arbitrators.®? 


Hartford EH. Ins: Co:; 190 Lowa 1135; 
181 NW 446; Salzman v. Machinery 
ue Ins. Assoc., 142 Iowa 99, 120 NW 
We 

54. [a] Sufficient to justify ref- 
ormation.—Central State Bank  v. 
Royal Indemn. Co., 167 Minn. 494, 210 
NW 66. 

{[b] Not sufficient to justify refor- 
mation.—Aitna L. Ins. Co. vy. Ameri- 


can Zinc, ete. Cos, 169! Mo. AS 550; 
154 SW 827. ‘ 
55. la] Sufficient to justify ref- 


ormation.—Connecticut F. Ins. Co. v. 
Wigginton, 134 Ark. 152, 203 SW 844. 

[b] Not sufficient to justify ref- 
ormation.—Fidelity Phenix F. Ins. Co. 
v. Hilliard, 65 Fla. 448, 6 S 585; AXtna 
Ins. Co. v. Steele, 222 Ky. 57, 299 SW 
1091; German-American Ins. Co. v. 
Davis 131 VMassk ie liG ane Ue ara 
Home Ins. Co., 152 Va. 216, 146 SE 
2513 

56. [a] Not sufficient to justify 
reformation.—St. Paul F., etc., Ins. 
ae v. McQuaid, 114 Miss. 430, 75 S 


57. Peterson v. Commonwealth 
rane, Co., 212 Mo, A. 434, 249 SW 
48. 


58. See supra § 199. 

59. See cases infra this note. 

[a] Sufficient to justify reforma- 
tion of release of: (1) Cause of ac- 
Highlands v. Philadelphia, etc., 
R.) Com 209) "Pal -286,, 158A 5 60leIC) 
Deed of trust. Amarillo First State 
Bank vy. Jones, 107 Tex. 623, 183 SW 
874 [rev (Civ. A.) 171 SW 1057]. 


[b] Not sufficient to justify ref- 
ormation of release of property rights 
by wife. Moss v.'’Van Wagnen, 249 
Mich, 218, 228 NW 696. 

60. See cases infra this note. 

[a] Rule applies to bank deposit 
receipts.—Frazier Vis Prestonburg 
First Nat. Bank, 220 Ky. 307, 295 SW 
148. 

{b] Sufficient to justify reforma- 
tion of warchouse receipt. General 
Motors Acceptance Corp. v. Baker 
Mfg. Co., 199 Iowa 155, 201 NW 774 
(as to serial number of automobile). 


{c] Not sufficient to justify ref- 
ormation of receipt for debt. Bellamy 
v. Bellamy, 93 Okl. 286, 220 P 844. 


61. See cases infra this note. 


[a] Sufficient to justify reforma- 
tion of settlement between husband 


and wife after divorce. Mendelsohn 
v. Mendelsohn, 104 Or. 281, 207 P 
158. 

[b] Not sufficient to justify ref- 


ormation of compromise agreement 
settling estate. Moore v. Tate, 114 
Ala. 582, 21 S 820; Watson v. Owen, 
142 Miss. 676, 107 S 865. 


62. See case infra this note. 


[a] Not sufficient to justify ref- 
eee era Vv. Pierce, 197° 
A. 158. 
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XVI. TRIAL, RELIEF, DECREE, AND APPEAL 


[§ 211] A. Trial or Hearing*—1. In General. 
The jurisdiction of an action to reform a written ‘in- 
strument on the ground of mutual mistake®® or mis- 
take and fraud or inequitable conduct,°* being in 
equity,®® the trial or hearing must proceed accord- 
ing to the general rules of equity practice®® but in 
those jurisdictions where, under statutory or code 
provisions, the court exercises the functions of one 
of law and equity at the same time,°* a written in- 
strument may, upon proper pleadings, be reformed 
upon the trial of a case in which the mistake is 
shown.®® 


[§ 212] 2. References for Trial of Issue. As in 
other suits®® or actions’? whether or not a reference 
for trial of issues may be had in a suit for reforma- 
tion of a written instrument depends on the prac- 
tice of the particular jurisdiction’! and whéther the 
issue is a proper one for reference.*? 


[§ 213] 3. Submission of Issue to Jury—a. In 
General. As in other equitable actions’® in the ab- 
sence of express statutory or constitutional provi- 
sion, the parties to an action for reformation of a 
written instrument have no absolute right to a jury 
trial,7* the matter of reformation being for the de- 


63. Mistake as ground for: 
Equitable relief generally see Equity | 113. 


New England Mut. Ins. Co., 120 Mass. 


termination of the court,7® although in the exercise 
of its discretion™® the court may eall to its aid the 
offices of a jury by framing issues of fact for the 
latter to decide.?7 The evidence may be submitted 
to the jury when it tends to make out a ease’® even 
though it be conflicting.*® Issues of fact arising 
in actions for reformation have been awarded under 
the general provisions of codes providing for trial 
of issues by jury.*° It is improper, however, to sub- 
mit to the jury the question of reformation itself, 
as distinguished from the issue of fact upon the de- 
termination of which the relief is to depend.*? 


[§ 214] b. Where Equitable and Legal Causes 
Are Joined. Where the complaint or petition may 
and does contain two distinct causes of action, the 
one equitable for reformation of an instrument and 
the other legal for relief on or under the instrument 
as reformed,*? the correct practice, it has been said, 
is to try the equitable cause of action first and the 
legal cause afterward,** and that it is irregular to 
submit to the jury all the legal and equitable defens- 
es together,’ although it has been considered as not 
irregular to try such causes of action before a judge 
and jury at the same time.*°® If the action proceeds 


79. Evans_ v. 
273, 139 SE 434. 


Cowan, 194 N. C. 


§ 62 et seq. 
Reformation see supra §§ 40-68. 


64, Fraud as ground for: 
Equitable relief generally see Equity 
§ 82 et seq. 


Reformation see supra §§ 65-68. 
65. See supra §§ 2, 143-147. 
66. See cases infra §§ 212-227. 
Trial or hearing of suit in equity 
generally see Equity § 708 et seq. 
67. See supra § 147. 


68. Delaware Ins. Co. v. Hill, (Tex. 
Civ. A.) 127 SW 288. 


69. See Equity §§ 743-797, 
70. See References § 6 et seq. 
71. See statutory provisions and 


rules of court. 

72. See infra this note. ~ 

[a] Reference was held proper to 
ascertain value of property at time 
of sale upon motion to reform deed 
for real and personal property as to 
the consideration. Saltus v. Pruyn, 
18 HowPr (N. Y.) 512. 


Subject of reference generally see 
Equity § 755; References § 11 et seq. 


73. See Equity § 721; Juries §§ 
30-51. 

74 Loftus v. Fischer, 113 Cal. 286, 
45 P 328; Ellsworth v. Holcomb, 28 
On st.266., 

75. Loukowski v. Pryor, 46 Colo. 
584, 106 P 7. See Bottigliero v. Zeid- 
man, 205 Ill. A. -587. 

76. See Equity §§ 721, 722 
U. S.—Westinghouse Electric, 
ete., Co. v. Tri-City Radio Electric 
Supply Co., 23 F. (2d) 628. 

Cal.—Lestrade v. Barth, 19 Cal. 660. 

Ga.—Long v. Gilbert, 133 Ga. 691, 
66 SE 894. 

Ind.—Harmon_ v. Pohle, 55 Ind. A. 
439, 103 NE 1087. 

Kan.—Minneapolis Steel, ete., Co. 
v. Schalansky, 100 Kan. 562, 165 P 
289. 

Mass.—Page v. Higgins, 150 Mass. 
ai, 22 NE 63, 5 LRA 152; Ross v: 


/ 


Minn.—Central State Bank v. Royal 
Indemn. Co., 167 Minn. 494, 210 NW 
66. 

Mont.—Krpan v. Central Federal 
Heailns Coy 287 SPe217, 


N. Y.—Maher vy. Hibernia Ins. Co., 
67 N. Y. 288 [aff 6 Hun 353]; Ruben- 
stein v. Radt, 134 App. Div. 966 mem, 
119 NYS 11483 mem [app dism 197 
N. Y. 557 mem, 91 NE 1119 mem]. 


N. C.—Southern Finishing, etc., Co. 
v. Ozment, 132 N. C. 839, 44 SE 681. 

Or.—Tooley v. Chase, 26 Or, 600, 
387 P 908. : 

Pa.—Kenny v. McClellan, 
655. 


7 Phileas 


Ss. D.—Van Abel v. Wemmering, 40 
S. D. 151, 166 NW 629. 


Tex.—Metcalfe v. Lowenstein, 35 
Tex. Civ. A. 619, 81 SW 362. 


Wis.—Kammermeyer v, Hilz, 
Wis. 313, 92 NW 1107. 


Effect of verdict see infra § 217. 
78. See cases infra this note. 


[a] Evidence held sufficient to go 
to jury.—Arlington Realty Co. v. 
Broome, 166 Ga. 319, 148 SE 875; 
Blaylock v. Hackel, 166 Ga. 160, 142 
SE 882; Wiseman v. Cowart, 147 Ga. 
372, 94 SE 252; National Union F. 
Ins. Co. v. Minas Furniture Co., 86 
Ind. A. 358, 158 NE 248; Chambers 
v. North American Acc. Ins. Co., 118 
Kan. 494, 235 P 859; Southard v. 
Curley, 184 N. Y. 148, 31 NE 330, 30 
AmSR 642, 16 LRA 561; Metzger v. 
49tna Ins. Co., 186 App. Div. 627, 175 
NYS 428 [rev on other grounds 227 
Ny CY. 4 aloe NEM Sila] —Gray. wv; 
Mewborn, 196 N: C. 770, 147 SH 1; 
Cuthbertson v. Morgan, 149 N, C, 72, 
62 SE 744; Lehew v. Hewett, 130 
N. C. 22, 40 SE 769; Strange v. Cooper 
Grocery Co., (Tex. Civ. A.) 4 SW (2d) 
232 [rev on other grounds (Commn. 
A.) 18 ‘SW (2d) 609]; Medford v. 
Kimmey, (Tex. Civ, A.) 298 SW 140. 


[b] Evidence held insufficient to 
go to jury.—Crawford v. Willoughby, 
192 N. C. 269, 134 SE 494; Strickland 
v. Shearon, 191 N. C. 560, 182 SE 462. 


*By WILLIAM HORGAN (§§ 211-218). 


116 


_Conflict of evidence as bearing on 
right to reformation see supra § 202. 


80. Giles v. Latimer, 40 Okl. 301, 
137 P 113 (under Comp. L. [1909] § 
5785); Harrison v. Juneau Bank, 17 
Wis. 340 (under Rev. St. c 132 § 6). 


81. Rubenstein v. Radt, 134 App. 
Div. 966, 119 NYS 1143 [app dism 197 
N. Y. 557 mem, 91 NE 1119 mem]; 
Rubenstein v. Radt, 133 App. Div. 57, 
117 NYS 893. 


[a] Such question is addressed to 
court’s equitable jurisdiction, where- 
as a jury has no place in equitable 
actions except to decide specific ques- 
tions of fact submitted to them. 
Rubenstein v. Radt, 134 App. Div. 
966, 119 NYS 1143 [app dism 197 N. 
Y. 557, 92 (NE)1119);> Rubenstein: vi 
Radt, 1383 App. Div. 57, 117 NYS 893. 


82. See Actions § 247. 


As constituting a single cause of 
action see Actions § 197. - 


83. Guernsey v. American Ins. Co., 
17 Minn. 104; Tapley v. Herman, 95 
Mo. A. 537, 69 SW 482; New York 
Ice Co. v. Northwestern Ins. Co., 31 
Barby CNeg ke), se, LOAD Des to 4a eal) 
HowPr 424; Cameron v. White, 74 
Wis. 425, 48 NW 355, 5 . 
Hammel v. Queén Ins. Co., 50 Wis. 
240, 6 NW 805; Harrison vy. Juneau 
Bank, 17 Wis. 340. 


[a] Equitable issue prescribed by 
counterclaim.—Under Code Civ. Proc. 
§ 974, which provides that the trial 
of an issue raised by a counterclaim, 
wherein defendant demands affirma-~ - 
tive relief, shall be in the same mode 
as if it arose in an action brought by 
defendant, defendant, in an action on 
an insurance policy, is entitled to 
have an equitable issue raised by his 
counterclaim, in which he asks for 
reformation of the policy, tried at 
the special term, before the trial at 
the circuit of the legal issue raised 
by the complaint and answer. Col- 
ville v. Chubb, 14 NYS 4338, 26 Abb. 
NCas 372. 


84 Lestrade v. Barth, 19 Cal. 660. 
85. Maher v. Hibernia Ins. Co., 67 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 214-215] 


to trial by jury, without the equitable cause being 
specially ordered to be so tried,*® there is no sub- 
mission of that cause to the jury, even though the 


parties did not object.87 


[§ 215} 
of Issues—(1) In General. 


immaterial matters.®? 

N. Y¥. 283 [aff 6 Hun coeds Pitcher 

v. Hennessey, 48 N. Y. 415 
86. 

213. 
Proper method of submission see 

infra § 215. 


87. Harrison v. 
Wis. 350, 361. 


“Proceeding to a trial by jury with- 
out ordering the equitable cause to 
be so tried, was not, even though the 
parties did not object, a submission 
of that cause to them so that the 
court might not still withhold it from 
their consideration.” Harrison v. Ju- 
neau Bank, supra. 


88. See supra § 213. 


89. Page v. Higgins, 180 Mass. 27, 
22 NE 63, 5 LRA 152; Southern Fin- 
ishing, etc., Co. v. Ozment, 132 N. C. 
839, 44 SE 681. See also Equity § 
723 et seq. 


[a] Issue held insufficient.—Where 
defense of mistake in description of 
land was set up in an action for 
breach of covenants in a deed, and 
issue framed as to whether plain- 
tiff’s testatrix and the defendant made 
an oral agreement prior to the exe- 
cution of the deed whereby she was 
to buy and defendant to buy certain 
described real estate, and whether 
they attempted to embody said agree- 
ment in the deed, that issue, standing 
alone, would not support a verdict 
for defendant in that it does not state 
whether the land was to be conveyed 
by metes and bounds in a deed con- 
taining the usual covenants of a war- 
ranty deed, or whether there was a 
misunderstanding as to the land to 
be conveyed. Page v. Higgins, 150 
Mass. 27, 22 NE 63, 5 LRA 152. 


90. See cases infra notes 91-94. 
See also Equity § 730 


91. Metcalfe v. Lowenstein, 
Tex. Civ. A. 619, 81 SW 362. 


[a] Thus the grantee of a deed 
not being entitled to have it corrected 
if it were a mere gratuity, and there 
being an issue whether defendant was 
under obligation to convey any lot, 
an instruction ignoring this, and 
making plaintiff's right depend solely 
on whether the parties were, at the 
time of the execution of the deed, un- 
der the impression that it conveyed 
other property is erroneous, Metcalfe 
v. Lowenstein, 35 Tex.-Civ. A. 619, 
81 SW 362. 


92. Long v. Gilbert, 133 Ga. 691, 
66 SE 894. 


{a] Thus, where, in a suit to re- 
form certain deeds for mistake as to 
the description, it appeared that the 
bond for the deed had been assigned 
to W & Co., and on payment of the 
price and surrender of the bond the 
vendor executed a deed to W, it not 
appearing that any other person ex- 
cept W was interested in the firm of 
W & Co., an instruction treating as 
immaterial, so far as the original 
vendor was concerned, whether the 
bond was assigned to Ww or W & Co., 
‘was not error. Long v. Gilbert, 133 
Ga. 691, 66 SE 894. . 


Power to submit see supra § 


Juneau Bank, 17 


35 


c. Proceedings for Submission and Trial 
The issue submitted*® 
should be sufficiently comprehensive to permit the 
parties to present all matters material to the case,®® 
and on trial by jury the issue should be clearly pre- 
sented in instructions,®° which should not ignore any 
material factor upon which the right to reformation 
depends,®! but which, however, need not charge on 
: In the subjoined notes are 


REFORMATION OF INSTRUMENTS 


proper.°# 
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listed cases in which may be found illustrations of 
instructions that have been held proper®® or im- 


Province of court and jury. Upon submission of 


ment.?® 


vineing.°* 


93. See cases infra this note. 


{a] Instructions held proper.—(1) 
That should be reformed if plaintiffs 
agreed to sell less acreage than mis- 
takenly described, but not if defend- 
ant did not know of intention. Arling- 
ton Realty Co. v. Broome, 166 Ga. 
319, 143 SE 375. (2) That if certain 
words should have been by agreement 
of the parties left out of contract, 
but were left in either purposely or 
by mistake of one party, it consti- 
tuted a mutual mistake, was proper. 
Minneapolis Steel, etc., Co. v. Scha- 
lansky, 100 Kan. 562, 165 P 289. (3) 
That transferee could not obtain ref- 
ormation because of fraud for trans- 
feror’s striking of words rendering 
notes negotiable, without proof of in- 
tent to deceive. Farmers’, etc., Bank 
v. Howland, 138 Okl. 58, 280 P 460. 


[b] As to the burden of proof.— 
eee Vi Hox l8o N.C. 343, 117 SE 

[ec] 
schen v. Thomas, 
450. 


[dad] As to weight and sufficiency of 
evidence.—Stockbridge Iron Co. Vv. 
Hudson Iron Co., 107 Mass. 290; 
Se eaer v. Meredith, 197 Pa. 496, 47 A 
844. 


[e] As to mistake——Wyche  v. 
Green, 26 Ga, 415. 


{f] In suit to reform description 
of land.—Campbell vy. Hallman, 158 
Ga. 574, 124 SE 41. 


{[g] Word “impression” is equiva- 
lent to that of “mistake” in an in- 
struction stating that plaintiffs were 
entitled to a verdict, if the parties 
were at the time of the execution of 
the deed, under the “impression” that 
the deed described other property. 
Metcalfe v. Lowenstein, 35 Tex. Civ. 
A. 619, 81 SW 362. 


[h] Instruction held not conflict- 
ing.—An instruction that a deed can- 
not be reformed, except on clear and 
convincing evidence of a mistake of 
the vendor and both the vendees, is 
not inconsistent with an instruction 
that both vendees need not have been 
present at the time the agreement of 
sale was made, if it appears that the 
vendee who was present was conduct- 
ing the negotiation for the purchase, 
since in that case his actions would 
bind the other vendee as well as him- 
self. Stafford v. Giles, 135 Pa. 411, 19 
A 1028. 


94. See cases infra this note. 


[a] Instructions held improper.— 
(1) Charge on the reduction to be al- 
lowed on the purchase price where 
jury were authorized to find that sale 
of land was by the acre. Adams v. 
White, 138 Ga. 306, 75 SE 321. (2) 
Charge which directed jury to reform 
instrument if they found party’s name 
was left off instrument by one acting 
as agent for another, by fraud, acci- 
dent, or mistake, but did not specify 
wherein such fraud, accident, or mis- 
take should exist; ‘and on the neces- 
sity of authority in such agent. Fod- 
drell v. Dooley, 131 .Ga, 790, 63 SE 
350. (3) That Yeeforiation is a much 


As to parol evidence.—Fit- 
9 Mont. 52, 22 P 


issue to a jury®® the court can only lay down the 
proper rule as to the character of proof required to 
justify reformation, and it is for the jury to deter- 
mine whether the testimony 


meets the require- 


It is improper for the court to instruct the 
jury that the evidence is not stro 
The questions of mutual mistake,?® 
fraud,?® negligence in not discovering mistake, and 
laches? present issues of fact for the jury, and it is 


ne 


g, clear, and con- 


more delicate remedy than rescission” 
as leaving the jury to speculate on 
the suggested comparison. Harmon 
v. Pohle, 55 Ind. A. 439, 103 NE 1087. 


[b] As not presenting the real is- 
sue.—Harmon v. Pohle, 55 Ind. A. 
439, 103 NE 1087. 


{c] Instruction properly refused. 
—In a suit to reform an endowment 
policy on the ground of mutual mis- 
take in not designating plaintiff as 
beneficiary at its maturity, his re- 
quested charge that the application 
might be explained by what was said 
by the parties. Hayes v. Penn Mut. 
Life Ins. Co., 222 Mass. 382, 111 NE 


168. 

95. See supra § 213. 

96. Archer v. McClure, 166 N. C. 
140, 81 SE 1081, AnnCas1916C 180; 
Highsmith v. Page, 158 N. C. 226, 7 
SE 998; Gray v. James, 151 N. C. 


80, 65 SE 644. 

Evidence sufficient to justify ref- 
ormation see supra §§ 199-2 

97. Jones v. Warren, 134 N. C. 390, 
46 SE 740. 

98. U. S.—Westinghouse Electric, 
etc., Co. 'v: Tri-City, Radio. Electric 
Supply Co., 23 EF. (2d) 628. \ 

Cal.—Siem vy. Cooper, 79 Cal. A. 748, 
250 P 1106. 
ah v. Bernstein, 169 NE 


N. Y.—Schaefer v. Pley, 200 App. 
Div. 877, Be NYS 884. 
(OF 197. Nie. Gs 


N. 
775, 147 SE 624, 


Or.—Tooley v. Chase, 26 Or. 
37 P 908, 


Tex.—Broadland v. City Nat. Bank, 
(Civ. A.) 15 SW (2d) 112; Wilkins 
v. Dagle, (Civ. A.) 265 SW 918; Ham- 
one v. Barnard, @(Civ. AS59258 2Siw. 
16. 

Mutual mistake see supra §§ 59-64. 


99. Westinghouse Electric, etc., 
Co. v. Tri-City Radio Electric Supply 
Co., 23 EF. (2d) 628. 

Fraud or inequitable conduct see 
supra §8§ 65-68. 


1. Sweatman'y. Dailey, 162 Ga. 295, 
133 SE 257; Cooper Grocery Co. v. 
Strange, (Tex. Commn. A.) 18 SW 
Vee 609 [rev (Civ. A.) 4 SW (2d) 


[a] Thus, in an action to reform 
bonds securing certificates of deposit, 
whether plaintiff's cashier in permit- 
ting defendant’s agent to write an ap- 
plication, which he knew was not in 
accordance with the agreement of the 
parties, was negligent in accepting 
bonds without discovering that they 
contained a cancellation clause, was 
a question for the trier of fact. Cen- 
tral State Bank vy. Royal Indemn. Co., 
167 Minn. 494, 210 NW 66. 

Negligence see supra §§ 111-115. 

2. Sweatman vy. Dailey, 162 Ga. 
295,133 SE 257; Osincup v. Henthorn, 
89 Kan. 58, 130 P 652, 46 LRANS 174, 
AnnCas1914C 1262; Delaware Ins. Co. 
Va METI (Tess Give VAS) I2Te SWaesios 


Laches see supra §§ 150-154. 
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for the court to say as a matter of law whether the 
facts found justify reformation.® 


[§ 216] (2) Nonsuit, Dismissal, and Directing 
of Verdict. While there is no such thing as tech- 
nical nonsuit in a strictly equitable action® where 
the evidence fails to justify reformation defendant 
may, at the close of the plaintiff’s case, submit the 
cause to the court for decision;® and under codes 
and practice acts, where the evidence is not suffi- 
cient to warrant submission to the jury a nonsuit 
may be granted.? If the court deems the equitable 
issue decisive and conclusive in favor of defendant 
it may dismiss the action without submission of the 
other issues to the jury,® or a demurrer to the eyi- 
dence may be sustained,® or the court may submit 
the evidence to a jury with binding instructions as 
to its insufficieney,!° or a verdict may be directed? 
according to the local practice. 


[$ 217] d. Verdict of Jury. Following the gen- 
eral rule?? a verdict in a suit for the reformation 
of a written instrument is merely advisory,?® in the 
absence of constitutional or statutory provision to 
the contrary.t# A verdict that is uncertain and in- 
definite is not sufficient on which to rest a decree 


REFORMATION OF INSTRUMENTS 


[§§ 215-220 


[§ 218] 4. Findings of Court. Pursuant to gen- 


-eral rules!® the findings of the court should cover 


all the material issues 317 they must be responsive 
to the pleadings,?® should be consistent one with an- 
other,!® and must be such’as will support the decree 
granting or refusing reformation.*® Findings as 
full and specific as the complaint as to the mutual 
mistake of the parties,2! and which are sustained by 
the evidence,?? are sufficient. It has been held that 
a specific finding of mutual mistake is unnecessary, 
where it is obvious from other findings,** and a gen- 
eral finding for defendant may be sufficient, when 
such finding amounts to finding of facts necessary 
to support judgment refusing relief.2+ <A special 
finding is outside of the issue; it is a mere nullity 
and can give no support to a conclusion of law based 
thereon.2® The court by a finding may supply the 
omission of a committee in chancery?® or of a jury”? 
to find all the facts in issue. 


[§ 219] B. Relief Awarded*—1. In General. If 
the pleadings and proof establish a right to correc- 
tion the complaining party should be given all relief 
to which he may be entitled either at law or in eq- 
Mayes 


of reformation.?® 
3. Schettiger v. Hopple, 3 Grant 
(Pa.) 54. 


4 Generally see Equity § 731. 


5. oe v. Jones, 31 Mont. 154, 
Le APPIND) 


6. ee v. Jones, supra. 


7 Cromwell v. Logan, 196 N. C. 
588, 146 SE 233; Lloyd v. Speight, 
DOD EING: Corttnd, 141 OH 574 siarrison 
v. Juneau Bank, 17 Wis. 340. 


8 Grennan vy. Murray-Miller Co., 
244 Mass. 336, 138 NE 591; Pipan v. 
et me Ins. Co., 55 N. D. 585, 214 NW 


[a] Where allegations in bill are 
not sustained by the evidence, the 
proper relief is dismissal of the bill. 
Grennan vy. META Nast Co., 244 
Mass. 336, 138 NE 591 


Dismissal of equity one generally 
see Equity §§ 798-819. 


9. Curran v. Buckles, 109 Kan. 751, 
201 P 1095. 


Demurrer to evidence generally see 
Trial [38 Cyc 1541]. 


10. Sylvius v. Kosek, 117 Pa. 67, 
11 A 392, 2 AmSR 645; Phillips v. 
Meily, 106 Pa. 536; Fulton ve Lilley, 
44 Pa. Co. 145. 

[a] Where evidence is not such as 
would move chancellor to reform, the 
case may be submitted to jury with 
binding instructions. Phillips v. 
Meily, 106 Pa. 536. 

11. Bonneville v. Dum, 61 Tex. Civ. 
A. 103, 128 SW 1179. 

[a] Directing verdict that mistake 
had been made in drafting instru- 
ment, in legal effect amounted to a 
finding that plaintiff was entitled to 


reformation. Van Abel v. Wemmer- 
ing, 40 S. D. 151, 166 NW 629. 

Directing verdict generally see 
Trial [338 (Cyc 1563]: 

12. See Equity §§ 735-736. 

13. Kenny v. McClellan, 7 Phila. 


(Pa.) 655. 

14. See constitutional and statu- 
tory provisions. 

15. Payne v. Elyea, 50 Ga. 395. 

[a] For example, a verdict read- 
ing “we, the jury, find for complain- 
ant and recommend that the deed be 


[§ 220] 


reformed,” and not specifying what 
reformation should be made, was so 
uncertain that a new trial was or- 
dered. Payne v. Elyea, 50 Ga. 395. 
Form and sufficiency of verdicts 
generally see Equity § 732. 
16. See Equity § 720. 


17. Auerbach v. Healy, 174 Cal. 60, 
161 -P 1157. 


18. Meyerstein v. Burke, 193 Cal. 
105, 222 P 810: 


[a] Finding that certain words 
were “negligently” omitted from con- 
tract, was sufficiently responsive to 
allegation that such words were omit- 
ted “inadvertently.” Meyerstein v. 
Burke, 193 Cal. 105, 222 P 810. 


19. Higgins v. Parsons, 65 Cal. 280, 
2h TR eile 

20. <Ariz.—Cooper v. Francis, 285 
Peak 

Ark.—Morgan v. McCuin, 96 Ark. 
512, 182 SW 459. 

Cal.— Mortara v. Rizzi, (A.) 285 P 
1071. 

Conn.—Jenner vy. Brooks, 77 Conn. 
384, 59 A 508. 

Ind.—Walls v. State, 140 Ind. 16, 
38 NE 177. 


Kan.—Kansas Amusement Co. v. 
Maryland Casualty Co., 126 Kan. 354, 
267 P 968 


Mont aera v. St. John, 72 Mont. 
519, 234 P 475. 


Vt.—Fife v. Cate, 84 Vt. 45, 77 A 947. 


Wash.—Thurber vy. Clark, 154 Wash. 
485, 282 P 911. 


[a] Finding sufficient.—(1) To es- 
tablish mistake in omitting from con- 
tract for sale of land provision for 
assumption of lien. Mortara vy. Rizzi, 
(Cal. A.) 285, Pa L077. (2), To. retorny 
deed as to include land omitted by 
mistake. Cooper v. Francis, (Ariz.) 
285 P 271; Mahony v. Standard Gas 
Engine Co., 187 Cal. 399, 202 P 146; 
Jenner v. Brooks, 77 Conn. 3884, 59 
A 508. (3) To reform lease as to 
beginning of term. Thurber yv. Clark, 
154 Wash. 485, 282 P 911. 

[b] Where finding of facts ex- 
pressly negatives mistake, reforma- 
tion will not be justified. Kansas 


*By FRANK L. MORGINSON (S§ 219-226). 


2. Based on Pleadings and Proof. Un- 


Amusement Co. v. saeT tan Casualty 
Co.; 126 Kan, 354,267 P 968. 


21. Newton v. Hull, 


an Cak. 487, 
a0.P 429); 


Robertson v. Melville, 60 
Cal, SAs 354, 2120 RP T23. 


22. Walls v. State, 140 Ind. 16, 38 
NE 177; Drummond vy. Krebs, 8 Kan. 
A. 180,55 P 478. 


[a] Each necessary fact must be 
found to the requisite standard of 
proof, and a finding that beyond a 
reasonable doubt the writing was in- 
tended to be as alleged in the com- 
plaint does not reach back to the ver- 
bal agreement between the parties 
which the written contract was in- 
tended to carry out, and in an ab- 
sence of a finding beyond reasonable 
doubt of the oral agreement, the 
court cannot reform the agreement. 
Fife v. Cate, 84 Vt. 45, 77 A 947. 

23. Holmes v. Anderson, 90 Cal. A. 
2k. 265" 2 LOO, 


[a] For example, in an action to 
recover a deposit under a contract for 
the purchase of engines, in which 
plaintiff sought to revise the contract 
under Civ. Code § 3399, a finding that 
the omission of a provision that the 
engines would develop specified horse 
power was a mistake of the parties 
was equivalent to a finding that it 
was a mutual mistake. Mahony v. 
Standard Gas Engine Co., 187 Cal. 399, 
ae P 146. 


4 Morgan v. McCuin, 96 Ark. 512, 
133 SW 459. 

[a] General finding for last gran- 
tee in an action against plaintiff’s 
grantee and the latter’s grantee to re- 
form the deed executed by plaintiff 
on the ground that it conveyed more 
land than was intended, implied a 
finding that he was a bona fide pur- 
chaser without notice of the mistake 
in plaintiff's deed. Morgan v. Mc- 
Cuin, 96 Ark. 512, 132 SW 459. 


25. Citizens’ Nat. Bank v. Judy, 
146 Ind. 322, 48 NE 259. 
26. Knapp v. White, 23 Conn. 529. 


27. Land Mortg. Bank of North- 
western America v. Nicholson, 24 
Wash. 258, 64 P 156. 


28. Murray v. Roach, 72 SW 807, 
24 KyL 2013; and cases passim §§ 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


§§ 220-222] 


der the general rule?® relief is given in accordance 
with the allegations in the pleadings which are sup- 
ported by cogent evidence,*® and relief not: request- 


ed cannot be granted.*? 


[§ 221] 
tions Precedent. 


[§ 222] 


222-224. 


[a] Ilustration.—An old, infirm, 
and illiterate widow requested her 
brother-in-law to assist her in pur- 
chasing a home. A lot was found 
on which were two houses, but, as 
the price was too large, he agreed to 
take a half on which one of the 
houses was situated. He told her that 
a double privy vault and a stable 
near the center of the lot would be 
for the use of both. In reality the 
vault was about ten feet from the 
middle line, and entirely on his part, 
as was also the largest portion of 
the stable. He conducted all the ne- 
gotiations and directed how the deed 
should be made out. Two deeds were 
executed, and the widow’s deed was 
read in her presence. After they had 
been in, possession for some time, he 
denied her the use of the vault, and 
pulled down the stable and sold the 
lumber. It was held that she was en- 
titled to have quitclaimed to her so 
much of his part of the lot as would 
give her one half of the vault; she was 
likewise entitled to one half of the 
value of the timber taken from the 
stable. Murray v. Roach, 72 SW 807, 
24 KyL 2013. 


29. See Equity § 854. : 


* 30. Ind.—Brier v. Rosebrock, 
Ind. A. 290, 131 NE 243. 


Iowa.—Goodrich v. 
Iowa 223, 106 NW 616. 


Ky.—Glenn v. Hollingsworth, 206 
Ky. 392, 267 Sw—216. 


Mass.—Grennan vy. Murray-Miller 
Co., 244 Mass. 336, 138 NE 591. 


Or.—Foster v. Schmeer, 15 Or. 363, 
15 P 626. 


S. D.—Littlejohn v. County Line 
Creamery Co., 14 S. D. 312, 85 NW 588. 


W. Va.—Waldron v. Waller, 65 W. 
Va. 605, 64 SE 964, 32 LRANS 284. 


Pleadings see supra §§ 166-192. 
Proof see supra §§ 199-210. 


31. Littlejohn -v. County Line 
Creamery Co., 14S. D. 312, 85 NW 588. 


fa] Thus a deed provided that de- 
fendant’s creamery should be forfeit- 
ed to plaintiff, the owner of the ground 
on which it was located, if defendant 
ceased to operate it during the prop- 
er season for operating thesame. De- 
fendant set up in answer that the deed 
did not express the agreement of the 
parties, and asked to have it re- 
formed. It was error to cancel the 
deed since no such relief was asked, 
and since it was not necessary to pro- 
tect defendant’s rights. Littlejohn v. 
County Line Creamery Co., 14 S. D. 
312, 85 NW 588. 


Prayer for relief generally see su- 
pra § 183. : 
ss Relief grantable see infra §§ 219- 
26. 


76 


Fogarty, 130 


32. Conditions precedent see supra 
§§ 105-107. 


33. Champion vy. Grand Rapids, 
etc., R. Co., 145 Mich. 676, 108 NW 
1078; Hubbard v. Neubert, 135 Wash. 


381, 237 P 718. 

[a] Question of restoring parties 
to status in quo is not involved in an 
action for reformation. Peacock v. 


3. Necessity of Performance of Condi- 
If the equities of the case demand 
it, correction will not be decreed until necessary con- 
ditions precedent®? have been carried out.** 


4, Extent and Form of Relief—a. To 
Party Requesting Reformation—(1) In General. 


REFORMATION OF INSTRUMENTS 4 


sible.?® 


Bethea, 151 Ala. 141, 43 S 864. 


[b] That mortgagor owned but an 
undivided interest in land was found 
by the court, and did not justify re- 
fusal of a decree of reformation, ex- 
cept on condition that the reform 
mortgage should show that it cov- 
ered only the mortgagor’s fractional 
interest. Jenkins v. Bailey, 75 Ark. 
524, 87 SW 1180. 


34. Fairbanks v. Harvey, 83 Vt. 
283, 75 A 268, 269 [cit- Cyc]. And see 
cases infra this section. 

35. Robbins v. Warren, 104 Okl. 


255, 230 P 929. 

36. Dressler v. Mulhern, 77 Misc. 
476, 186 NYS 1049; Robbins v. War- 
ren, 104 OklIi 255,230 P* 929. 


[a] Thus, where reformation of 
deeds is sought, a decree declaring 
relief substantially reformation is 


permissible. Dressler v. Mulhern, 77 
Misc. 476, 136 NYS 1049. 


{b] Reason for rule.—‘‘While there 
was a complete departure from the 
issues tendered by the pleadings, both 
in. the trial court and in this [appel- 
late] court, it is a well-settled princi- 
ple that equity, once having attached, 
will retain jurisdiction and adjudi- 
cate all questions, whether legal or 
equitable, and determine all questions 
that could or should have been raised 
by the pleadings, necessary to fix 
and ‘determine the rights of the par- 
ties pertaining to the subject-matter 
of the action, as equity regards, not 


the form, but the substance.” Rob- 
bins v. Warren, 104 Okl. 255, 230 P 
929, 930. 

387. Conn:—Jenner v. Brooks, 17 
Conn. 384, 59 A 508. 

Iowa.—Nourse v. Weitz, 120 Iowa 


708, 95 NW 251. 
Ky.—Kentucky River Cons. Coal Co. 
v. Frazier, 161 Ky. 374, 170 SW 986. 
S. D+-Street v. Farmers’ El. Co., 33 


S. D. 601, 146 NW 1077, 34 S. D. 523, 
149 NW 429. 


Vt.—Fairbanks v. Harvey, 83 Vt. 
283, 75 A 268, 269 [cit Cyc]. 
[a] Release from warranty.— 


Where an owner of land with no pow- 
er to convey during his father’s life- 
time conveyed to his wife, who con- 
veyed to her husband’s brother a part 
of the land, and the brother and the 
wife subsequently conveyed by war- 
ranty deed to defendant, the court 
did not err, in an action for cancella- 
tion of conveyance and for reforma- 
tion of title bond, in releasing the 
brother from his warranty of title. 
Kentucky River Cons. Coal Co. v. 
Frazier, 161 Ky. 374, 170 SW 986. 


[b] Supersedeas bond.—(1) In the 
absence of an express agreement as to 
the conditions of a supersedeas bond 
(Nourse v. Weitz, 120 Iowa 708, 95 
NW 251) (2) the reformation should 
be confined to making the instrument 
a complete statutory bond (Nourse v. 
Weitz, supra). 


[c] Seal on deed may be required 
in reforming the deed, even though 
there is no contention that the deed 
is invalid without it and although the 
plaintiff has good title through ad- 
verse possession. Jenner v. Brooks, 
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The form of granting relief is not material,** and 
it is not necessary that the relief granted be refor- 
mation specifically*® as equivalent relief is permis- 
The relief awarded should, of course, con- 
form generally to the particular equities involved 
in the case under consideration.** 
ecution by a proper person®® of a new instrument in 
leu of and to take the place of the one sought to be 
reformed,®® or an additional deed,*® or a deed of 
reconveyance,*! or the execution of sufficient releas- 
es,*? may constitute a proper mode of granting re- 


Ordering the ex- 


77 Conn. 384, 59 A 508. 


[ad] Warehouse grain receipt can 
only be reformed, with respect to the 
owner of the grain, by showing the 
true facts with reference to owner- 
ship, as that the grain was received 
from the depositor as cotenant in pos- 
session, and held for all of the co- 
tenants. Street v. Farmers’ El. Co., 
33 S. BD. 601, 146 NW 1077, 34 S. D. 
523, 149 NW 429. 4 


38. See cases infra this note. 


{a] Defendant under supervision 
of register may be directed to execute 
anew deed. Weathers v. Hill, 92 Ala. 
AO 2 OU Sur sda 


{b] Grantor or commissioner.—(1) 
While generally the grantor may be 
directed to execute a proper deed 
(Toops v. Snyder, 47 Ind. 91; King v. 
Bales, 44 Ind. 219), (2) a commission- 
er may be appointed to do so (Toops 
v. Snyder, supra; King v. Bales, su- 
pra), (3) as where the party is under 
disability (Vincent v. Collins, 32 SW 
1096, 17 KyL 920; Barnes v. Barnes, 
15 SW 1, 12 KyL 708), (4) or refuses 
properly to convey (Vincent v. Col- 
lins, supra; Barnes v. Barnes, supra). 


39. Weathers v. Hill, 92 Ala. 492, 
9 S 412; Toops v. Snyder, 47 Ind. 91; 
King v. Bales, 44 Ind. 219; Vincent 
v. Collins, 32 SW 1096, 17 Kyl 920; 
Barnes v. Barnes, 15 SW 1,,12 KyL 
708; Burr vy. Hutchinson, 61 Me. 514. 


[a] Thus, when a mistake ina deed 
has been reformed, the proper way to 
correct an incidental error in the rec- 
ord is to cause the new deed to be 
executed by the grantor or a com- 
missioner, and then have such new 
deeds recorded and referred to by a 
note in the margin of the record of the 
old deed. Toops v. Snyder, 47 Ind. 
Sie [quot King v. Bales, 44 Ind. 


40. Sheppard v. Koch, 234 Ky. 1, 27 
SW (2d) 389: 


_ fa] Thus, where direct reforma- 
tion would interfere with the right of 
an innocent third person, but it is 
possible for the grantor to deed suffi- 
cient land adjoining the land original- 
ly conveyed so as to make up the to- 
tal originally conveyed but as not to 
interfere with the land held by the 
third person, such will be ordered. 
Sheppard v. Koch, 234 Ky. 1, 27 SW 
(2d) 389. 


41. See cases infra this note. 


[a] Thus (1) where too much land 
(Read v. Cramer, 2 N. J. Eq. 277, 34 
AmD 204) (2) or too large an estate 
(Pullen v. Mullen, 12 Leigh (39 Va.) 
434) has been conveyed by fraud or 
mistake, provided the pleadings sup- 
port such relief a reconveyance by 
the grantee to the grantor of the sur- 
plus may be had. 


42. Hiatt v. Calloway, 7 B. Mon. 
(Ky.) 178; Andrews v. Andrews, 81 
Me. 337, 17 A 166; Busby v. Little- 
field, 33 N. H. 76;. Craig v. Kittredge, 


23 N. H. 231; Smith v. Greeley, 14 
N. Hi. 378. 
[a] Thus mistake in the date of 


a certificate of record of a deed should 
be rectified, not by changing the cer- 
tificate, but by compelling a release 
by those claiming on account of it. 
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lief. Where reformation of the last of several deeds 
involved in a chain of title is requested as to a mis- 
description starting with the first and continued 
in all deeds, and all interested parties are before the 


court, the error may be corrected 


established in their rights without correcting each 


deed in succession.*t® 
[§ 223] (2) Alternative Relief. 


eral rule,*‘ if a bill is filed solely to correct a mis- 
take in an instrument, and relief on that ground is 


refused, it will not be decreed 


ground ;*° but where other relief is asked in the pro- 
veeding for reformation such relief may be grant- 


7 B. Mon. (Ky.) 


Mays v. Morrell, 65 Or. 558, 132 


Haitt v. Calloway, 
178. 


43. 
ieee We: 


44. See Equity § 128. 


45. Casady v. Woodbury County, 
13 Iowa 113; Getman vy. Beardsley, 2 
Johns sCha (N. Ys) 2743 (Churtehill -v. 
Capen, 84-Vt. 104, 78 A 734. But see 
Scott v. Finocchiaro, 118 Misc. 322, 
193 NYS 81 (rescission, although not 
requested, may be granted). 


[a] Thus, where a bill asks only 
for reformation of a deed and such 
‘reformation is refused, the court can- 
not, in the absence of proper amend- 
ment of pleadings, restore the deed to 
its original condition, restoration and 
reformation being different remedies. 
ap apae v. Capen, 84 Vt. 104, 78 A 


[b] Legal remedy.—(1) Where the 
relief requested is solely reformation, 
and such reformation is denied, the 
court has no jurisdiction to retain the 
ease for trial of a purely legal ques- 
tion. Grantham v. Bizzel, 10 5 08 
196. (2) So reformation being re- 
fused, plaintiff raised the question as 
to the construction of the contract, in- 
sisting that the true meaning as ex- 
pressed in the original contract would 
thereby be given. This was a ques- 
tion of law not incidental to the equi- 
table action and could not be passed 
upon. Oakville Co. v. Double-Pointed 
Mack Cos, 10o1 ON= WYo)6b8, 0 IN BE 839) 
(3) And where the matter of construc- 
tion is raised solely to relieve an un- 
certainty regarding the legal effect 
of the instrument, the instrument will 
not be construed. Henson v. Peterson, 
(Mexu Ciy, A.) “28 Swi £26. 


A ag Ill.—F ry v. Jenkins, 173 Ill. A. 


Ind.—Parker v. Teas, 79 Ind. 235. 


Iowa.—F rey v. Camp, 131 Iowa 109, 
107 NW 1106. 


Ky.—Wood vy. Porter, 4 KyL 361. 


Mich.—Clark vy. Johnson, 214 Mich. 
577, 188 NW 41. 


N. J.—Gough v. Williamson, 62 N. 
J. Eq. 526, 50 A 323. 


Va.—Jones v. Albert, 118 Va. 363, 
87 SE 564. 


[a] Thus specific performance (1) 
may be decreed in a reformation ac- 
tion where the reformation has been 
refused, provided the prayer for re- 
lief is sufficient. Frey v. Camp, 131 
Iowa 109, 107 NW 1106 (prayer insuf- 
ficient); Gough v. Williamson, 62 N. 
J. Eq. 526, 50 A 223. (2) Where, on 
a bill to reform a contract for the 
sale of realty and for its specific en- 
forcement as reformed, the prayer for 
reformation is refused, the relief of 
specific performance of the contract 
as found to be proved may be granted 
under the prayer for general relief, 
inasmuch as it is relief of the same 
general nature as_ that. specially 
prayed. Gough v. Williamson, supra. 
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and the parties 


[§§ 222-294 


ed,#® unless such other remedy is a purely legal 
one,#7 and also subject to the rule*® which restricts 
relief to the pleadings and cogent evidence given.*® 
However, the exception to the rule recognized in 
some jurisdictions®® has been recognized in proceed- 
ings for reformation, so that although reformation 


is “denied the equity court may hold the case for 


Under the gen- 
[§ 224] 


on some other 


{b] Prayer for all proper relief.— 
(1) Plaintiff asked for a reformation 
of a deed on the ground of mistake in 
failing to provide.a right of way and 
“for all proper relief.” Instead of re- 
forming the deed the court adjusted 
the way. This mode of granting re- 
lief, while not the better, the court 
held not to be prejudicial. Wood v. 
Porter, 4 KyL 361. (2) Rescission of 
contract may be granted under a 
prayer for all relief. Dotson v. Hunt, 
207 Ky. 832, 270 SW 38. (3) Foreclo- 
sure of second mortgage is a proper 
relief under a general prayer for re- 
lief. Fry v. Jenkins, 173 Ill. A. 486. 


{c] Prayer for foreclosure.—A 
complaint to correct a supposed mis- 
take in the description in a mort- 
gage, and to foreclose the same, will 
not be held bad on demurrer, mere- 
ly because its allegations as to the 
mistake are not sufficient to entitle 
plaintiff to reformation. Parker v. 
Teas, 79 Ind. 235. 


[d] Prayer for lien.—(1) Where 
the original vendor asks reformation 
of conveyances to his grantee, lat- 
ter’s assignee, and bona fide purchaser 
of the assignee but amends his peti- 
tion to seek also lien on purchase mon- 
ey due from the purchaser to the 
assignee, although no reformation 
of the conveyance to the bona fide pur- 
chaser could be had, since the assignee 
fraudulently continued a mistake of 
quantity in his conveyance the lien re- 
quested should be granted. Clark v. 
Johnson, 214 Mich. 577, 183 NW 41. 
(2) Where both reformation of deed 
and enforcement of lien note is asked 
the lien should be enforced even 
though reformation is denied. John- 
oe v. Gadberry, 174 Ky. 62, 191 SW 


[fe] Prayer for value of excess con- 
veyance.—Where a mistake is made in 
the land conveyed to defendant and 
plaintiff asks for reformation of the 
deed or for the value of such land 
mistakenly conveyed, such relief may 
be awarded. Jones v. Albert, 118 Va. 
363, 87 SE 564. 


Additional or incidental relief see 
infra § 224 


47. New. York Ice. Co. v. North 
Western Ins. Co., 31 Barb. (N. Y.) 
72, 10 AbbPr 34, 20 HowPr 424. 


48. See supra § 220. 


49. Twyman v. Baldwin, 
103. NE 605; 
832, 270 SW 38 


[a] Thus an execution purchaser 
whose certificate of sale states a 
smaller price than his bid, asking for 
reformation of the certificate or for 
redemption price of the true amount 
of the bid, being granted the latter re- 
lief, obtained all the relief prayed for. 
Twyman’ v. Baldwin, 261 Ill. 67, 103 
NE 605. 


50. See Equity § 123. 


51. Wagner v. Westchester F. Ins. 
Co., 92 Tex. 549, 50-SW 569; 


261 Ill. 67, 
Dotson v. Hunt, 207 Ky. 


legal relief in order to wind up the litigation.°* 


(3) Additional or Incidental Relief*?— 
(a) In General. 
having acquired jurisdiction to reform an instru- 
ment, equity may retain it in order that full and 
proper relief may be granted;°* and hence in an ac- 


Pursuant to the general rule,** 


Marble Co. v. Abbot, 142 Wis. 279, 
124 NW 264. 
52. Joinder of causes of action see 


supra § 214. 
Prayer for relief see supra § 183. 
53. See Equity § 117,et seq. 


54 Ala.—Bieler v. Dreher, 129 Ala. 
884, 30 S 22; Houston vy. Faul, 86 
Ala. 232, 5 S 433. 


Cal.—Holmes v. Anderson, 90 Cal. 
A. 276, 265 P 1010. 

Colo.—Jones v. Dappen, 27 Colo. A. 
21s L46e Pe 128; 

Del.—McMullen v. Lockwood, 4 Del. 
Ch. 568. 

Ill.—Sallo v. Boas, 327 Ill. 145, 158 
NE 364. 

Iowa.—Franklin Ins. Co. v. McCrea, 
4 Greene 229. 

Kan.—Blanford v. Biven, 123 Kan. 
269, 254 P 1030. 

Ky.—wNational Union Fire Ins. Co. 
v.. Light, 1638 Ky. 169, 173 SW 365. 
BS ager ra v. Hutchinson, 61 Me. 

Md.—O’Keefe v. Irvington Real Hst. 
Co., 87 Md. 196, 39 A 428. 

Mich.—Clark v. Johnson, 214 Mich. 
577, 183 NW 41. 

Minn.—Ziegenhagen v. Hartwig 
Minn. 356, 185 NW 382. 

Miss.—Mosby v. Wall, 23 Miss. 81, 
55 AmD 71. 

Mo.—Barnhart v. Little, 185 SW 174. 

Nebr.—Baughan vy. Schuelke, 106 
Nebr. 627, 184 NW 164. 

N. H.—Busby v. Littlefield, 33 N. 
BL. 7.63 

N. J.—Red Jacket Tribe No. 43 I. 
O. Ri Mow. Hoff, 33 Nive baqh441¢ 

N. Y.—Bartlett v. Judd, 21 N. Y. 200, 
78 AmD 131; Bidwell v. Astor Mut. 
Ins, ‘Co.,.16) Nov y26ss ¢ 

Oh.—Columbus, ete., R. Co. v. Stein- 
feld, 42 Oh. St. 449. 

Or.—Kraemer v. Alvord, 97 Or. 
1893990: 

Pa, 
ore 


, 150 


Doyle, 85 Pa. Super. 


ey v. Payne, 22 8. D. 
293, 117 NW 36 


Fee v. McKinney, 5 Lea 
164. 


Tex.—Tyrrell-Combest Realty Co. vy. 
Mullen, (Civ. A.) 268 SW 1011. — 

Utah.—Marks v. Taylor, 23 Utah 
152, 63 BP) 897. 23 Utahy 470; 65 Pe 203% 

Wash.—Lord v. Bron, 30 Wash. 477, 
Tite L273. 


Wis.—Hammel v. a tcene Ins sCos, 
50 Wis. 240, 6 NW 80 


Hng.—Olley v. yisnoe 
367. 


Can.—Carroll v. Erie County Nat- 
ural Gas, ete., Co., 29 Can. S. C. 591. 


Alta.—Rudd v. Manahan, 5 Alta. 


34) Ch. =D. 


Grant! L. 19 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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¥ 
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~ ‘tion for reformation equity may grant an injune- 
tion,®® require an accounting merely incidental to 
the reformation and enforcement of the contract,*® 
declare a vendor’s lien,*? allot dower and make stat- 
utory apportionment for the family,®* reform a deed 
and remove obstructions on the land conveyed by 
the reformation,®® or reform all subsequent instru- 
It has been said 
that this rule is confined to equitable additional or 
incidental relief,°1 and that it does not apply where 
the incidental relief may be had at law. 
prior to reformation of a deed the property has been 
mortgaged, upon reformation of the deed so as to 
void such right to mortgage, the mortgagor may be 
compelled to preserve the proper owner from loss as 
In an action to reform 
a deed executed in performance of two separate con- 
eformation may be decreed as to one and 


ments perpetuating the mistake.®° 


a.result of such mortgage.®? 


tracts, 
\ 


384, 30 


Cal.—Holmes vy. Anderson, 
A. 276, 265 P 1010: 


Del.—McMullen v. Lockwood, 4 Del. 
Ch. 568. 


Kan.—Blanford v. Biven, 123 Kan. 
269, 254 P 1030. 


Me.—Butr v. 
514. 


Nebr.—Lansing v. Commercial Un- 
ion Assur. Co., 4 Nebr. (Unoff.) 140, 
93 NW 756. 


N. H.—Busby v. Littlefield, 33 N. 
13! fds 


N. Y.—Bush v. Hicks, 60 N. Y. 298 
[aff 2 Thomps. & C. 356]. 


Or.—Kraemer v. Alvord, 97 Or. 227, 
189 P 990: 


Wis.—Menomonee Locomotive Mfg. 
Co. v. Langworthy, 18 Wis. 444. 


[a] Rule applied.—(1) Defendant 
may be enjoined from taking advan- 
tage of the instrument or any mis- 
take therein which is sought to be re- 
formed. McMullen v. Lockwood, 4 
Del. Ch. 568; Burr v. Hutchinson, 61 
Me. 514; Farley v. Bryant, 32 Me. 
474. 


55. eee pucten v. Dreher, 129 Ala. | 
2 


90 Cal. 


Hutchinson, 61 Me. 


Co. v. Langworthy, 18 Wis. 444 (in- 
junction until instrument is re- 
formed). (2) But where, on a bill 


filed to rectify a written agreement, 
all matters charged outside of the 
written agreement are denied in the 
answer, an injunction granted on the 
filing of the bill must be dissolved. 
Edmundson v. Jones, 19 Ga. 19. 


{b] Attachment proceedings have 
been enjoined. Bieleh v. Dreher, 129 
Ala. 384, 30 S 22. 


[c] Interference with land may be 
enjoined. Craig v. Kittredge, 23 N. H. 
231; Smith v. Greeley, 14 N. H. 378. 


[ad] Grant of rights of use of pat- 
ent may be enjoined as incidental to 
reformation of letters patent. Holmes 
vy. Anderson, 90 Cal. A. 276, 265 P1010. 


[e] Proceedings at law have been 
enjoined. Love v. Graham, 25 Ala. 
187; Lansing v. Commercial Union 
Assur. Co., 4 Nebr. (Unoff.) 140, 938 

NW 756 (suit on insurance policy); 
Busby v. Littlefield, 33 N. H. 76; Bush 
v. Hicks, 60 N. Y. 298 [aff 2 Thomps & 
’ €. 356]; Kraemer v. Alvord, 97 Or. 
227, 189 P 990. And see Injunctions 
§ 78 note 15 [c] (1). 


{f] Mandatory injunction to re- 
move a wall and restore a sidewalk 
may be decreed. Blanford v. Biven, 
123 Kan. 269, 254 P 1030. 

56. Burgin v. Sugg, 205 Ala. 664, 
89 S 31 

57. Davis v. Carter, (Iowa) 120 NW 
1039; Barnhart v. Little, (Mo.) 185 
Sw 174. 


See Menomonee Locomotive Mfg. | 
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the other.®4 


Where 
[§ 


formed. 


aoe Johnson vy. Crutcher, 
59. Fischer vy. Laack, 85 Wis. 280, 
55 NW 398. 


60. Marks v. Taylor, 23 Utah 152, 
63 P 897, 23 Utah 470, 65 P 208. 


61. Red Jacket Tribe No. 43 I. O. 
R. M. v. Hoff, 33 N. J. Eq. 441. 


62. Red Jacket Tribe No. 43 I. O. 
7) M0. Vv. Hoff; “supra: 


[a] Thus, where a bill is filed to 
supply the ‘defect of want of seal in 
a bond and for the amount due on the 
bond, the latter relief is properly at 
law and cannot be granted at equity. 
Red Jacket Tribe No. 43 I. O. R. M. 
Ve Eloffiy. 33) Need. Eq: 441. 


63. Feil v. Feil, 191 App. Div. 840, 
182 NYS 280 [rev 178 NYS 197]. 


64, Lord v. Horr, 30 Wash. 477, 71 
eZioe 


65. Ladd v. Bankston, 121 Ark. 578, 
181 SW 889. 


[a] Thus ina suit to reform a deed 
for a mistake in the description, an 
abatement of the price will not be 
allowed in the absence of fraud or 
warranty of quantity. Ladd v. Bank- 
ston, 121 Ark. 578, 181 SW 889. 


66. American Freehold Land 
Mortg. Co. v. Walker, 31 Fed. 103. 


67. See Appeal and Error § 655. 

68. Ragsdale v. Turner, 141 Iowa 
604, 120 NW 109. 

69. See supra § 224. 


70. U. S.—Brugger v. State Inv. 
Ins. Co., 4 F. Cas. No. 2,051, 5 Sawy. 
304. 


Ala.—Burch vy. Driver, 205 Ala. 659, 
88 S 902. 


Ark.—Oastler v. Parks, 154 Ark. 
617, 242 SW 802. 
Colo.—Simpson vy. Baber, 74 Colo. 


175, 220 P 235, 

Conn.—Bryant Electric Co. v. Stein, 
95 Conn. 211, 111 A 204. 

Fla.—Capital City Bank v. Hilson, 
64 Fla. 206, 60 S 189, AnnCas1914B 
1211. 

Ga.—State Highway Dept. v. Fidel- 
ity, ete., Co., 168 Ga. 288, 147 SE 522. 

Ida.—Carroll v. Hartford F. Ins. Co., 
28 Ida. 466,/154 P 985. 

Tll.— Drum v. Drum, 
NE 1071. 

Ind.—Popijoy v. Miller, 133 Ind. 19, 
32 NE 713. 

Iowa.—Flynn v. 
378, 114 NW 1058. 

Kan.—Hickman v. Cave, 
MOL, 224 Pe 5%, 

Ky.—McKee v. Henry, 163 Ky. 729, 
174 SW 746. 

Md.—A@itna Indemn. Co. v. 


251 Ill. 232, 95 


Finch, 137 Iowa 


115 Kan. 


Balti- 


48 Ala. { more, 
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- rescission with return of the purchase money as to 
However, in the absence of evidence 
justifying the relief, abatement of price will not be 
allowed in an action to reform a deed.*® 
bill filed to correct a formal defect in an instrument 
constituting a link in a chain of title, the court will 
not pass upon the validity of the title itself.°° 
general rule that, where an action 1s tried as an equi- 
table one without objection, neither party ean object 
on appeal that there was an adequate remedy at law®* 
applies to the right of a party to recover additional 
relief in an action for reformation.®® 


225] (b) Measured by Instrument as 


And on a 


The 


Re- 


In applying the rule as to additional or 
incidental relief®® the rights of parties are usually 
measured by the instrument as reformed to conform 
to the true intention of the parties.*° 


Enforcement of instrument. 


After reformation 


ete. R. Co., 112 Md. 389, 76 A 
251, 136 AmSR 389, 21 AnnCas 268. . 


Minn.—Ziegenhagen  v. Hartwig, 
150 Minn. 356, 185 NW 882. 


Miss.—State v. Hall, 70 Miss. 678, 


13 S 39; Mosby v. Wall, 23 Miss. 81, 
55 AmD 71. 

Mo.—State v. Delaney, 122 Mo, A. 
239, 99 SW 1. 


Nebr.—Smoke vy. Pope, 229 NW 330; 
Beckius vy. Hahn, 114 Nebr. 371, 207 
NW 515, 44 ALR 73. 


N. J.—Cubberly v. Cubberly, 39 N. 
Ca 1dio fee aay We 


N. Y.—Adams v. Gillig, 199 N. Y. 
314, 92 NE 670,32 LRANS 127, 20. 
Gees 910; Welles v. Yates, 44 N. 


N. D.—French y. State Farmers’ 
Mut. Hail Ins. Co.,-29 N. D. 426, 151 
NW 7, LRA1915D 766. 


Oh.—Globe Ins. Co. v. 
Ob St. i106: 


Okl1.—Southwestern Surety Ins. Co. 
v. Douglas, 81 Okl. 232, 198 P 334. 


Or.—Holden v. Law Union, ete., Ins. 
Coir 63 7Ore2535 0276 Py bate 


S. C.—Suber v. Parr Shoals Pow- 
er(Co., 113) S.C, 31%, 1027 SE 8b. 


S. D.—Hughes v. Payne, 22 S. D 
293, 117 NW 363. 


Tenn.—Watts v. Ramsey, 156 Tenn. 
463, 2 SW (2d) 409; Kelley v. McKin- 
ney, 5 Lea 164. 


free eee v. Moore, 42 Tex. 
Wash.—Russell v. Mutual Lumber 
Co., 134 Wash. 508, 236 P 96. 


W. Va.—Fishack vy. Ball, 34 W. Va. 
644, 12 SE 856. 


Hng.—Olley v. Fisher, 34 Ch. D. 367. 


Can.—Carroll v. Erie County Nat-~ 
ural Gas, etc.,,Co., 29 Can. S. C. 591. 


[a] Rule discussed.—‘‘And when 
the court in the lawful exercise of its 
equity powers has reformed the in- 
strument so as to make it recite the 
actual and intended obligations of the 
parties, what logical reason could be 
advanced for refusing to enforce it ac- 
cording to its corrected terms? Of 
what avail would it ever be to reform 
an instrument, if the party in whose 
behalf such equitable relief had been 
extended could not enforce the in- 
strument thus reformed? Courts do 
not fritter away their time on bootless 
concerns which can yield no beneficial 
results. Our district courts which: 
hold the full judicial power of the 
state, both at law and in equity, with 
the approval of this court since the 
foundation of the state, for good cause 
fully shown, have been correcting mu- 
tual mistakes in deeds, mortgages, in- 
surance policies, leases, receipts, and 
miscellaneous written contracts, and 
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recovery on the instrument reformed may be had in 


the same suit.7! 
Specific performance. 


have been enforcing them as correct- 
ed and reformed.” Hickman v. Cave, 
DIS Kane 01, 224 -B 57,558. 


Necessity for reformation see supra 
8. 


71. U. S—Brugger v. State .Inv. 
ave Co., 4 F. Cas. No. 2,051, 5 Sawy. 
oO . 


Colo.—Simpson v. Baber, 74 Colo. 
15; 220 P2355; "Jones. v. “Dappen, 27 
Colo. “A. (21,5146 P 118. 

Conn.—Bryant Electric Co. v. Stein, 
95.Conn. 211, 111 A 204. 

Fla.—Capital City Bank v. Hilson, 
64 Fla. 206, 60 S 189, AnnCas1914B 
2A 

Ida.—Carroll v. Hartford F. Ins. Co., 
28 Ida. 466, 154 P 985. 


Ill.—Drum v. Drum, 251 Ill. 232, 


95 NE 1071; Kelly v. Galbraith, 186 
Tl. Pee NE 431; Savage v. Berry, 
3 fill 


Kan.—Hickman vy. Cave, 115 Kan. 


Od, 224 Px57. 

Ky.—McMee v. Henry, 163 Ky. 729, 
174 SW 746; Worley v. Tuggle, 4 Bush 
168; Scales v. Ashbrook, 1 Metce. 358. 


Md.—4‘tna Indemnity Co. v. Balti- 
more, etc., R. Co., 112 Md. 389, 76 A 
251, 136 AmSR 389, 21 AnnCas 268. 

Mo.—State v. Delaney, 122 Mo. A. 
ASS) SOSA AE 

Nebr.—Lansing v. Commercial Un- 
ion Assur. Co., 4 Nebr. (Unoff.) 140, 93 
NW 756. 


N. Y.—Welles v. Yates, 44 N. Y. 
D205 luaub v. Buckmiller; 17 N.Y; 
620; Avery v. Equitable L, Assur. 
Soc., 52 Hun 392, 5 NYS 278. 


N. D.—French v. State Farmers’ 
Vit el ans Co. 29 Ns D426, 5a 
NW 7, LRA1915D 766. 


Oh:—Globe Ins. Co. v. Boyle, 21 Oh. 
St. 119; Roberts v. Elmore, 3 Oh. 
Dec. (Reprint) 208, 4 WklyLGaz 393. 


Or.—Holden v. Law Union, ete., Ins. 
Cor, 63) Ory 253; 127 P 547. 


Tex.—Gammage v. Moore, 42 Tex. 
170; Harkey v. Graves, (Civ. A.) 230 
SW 750. 


Wash.—Russell v. Mutual Lumber 
Co., 184 Wash. 508, 236 P 96; Gil- 
branson v. Squier, 5 Wash. 99, 31 P 
423. 


W. Va.—Fishack vy. Ball, 34 W. Va. 
644,12 SEH 856. 


{a] Insurance policy may be re- 
formed and recovered upon in the 
same action. Continental Casualty 
Cop we Ocala, 99 Mas 851,127 'S\ soa: 
Rosenthal v. U. S. First Nat. Fire Ins. 
Co..t4 Ela, 311, 17S 925° Phenix Ins. 
Co. v. Hilliard, 59 Fla. 590, OAKS) TSE 
138 AmSR 171; Carroll v. Hartford 
Fire Ins, Co., 28 Ida. 466, 154 P 985; 
Continental Ins. Co. v. Ruckman, 127 
Ill. 364, 20 NE 77, 11 AmMSR 121; Mer- 
cantile Ins. Co. v. Jaynes, 87 Ill. 199; 
Vial v. Norwich Union Fire Ins. Soe., 
W772 Til. A. 134 [aff 257 Ill. 355, 100 NH 
929, 44 LRANS 317, AnnCas1914A 
it4aye National Union KL Ins! Co--v. 
Light, 163 Ky. 169, 173 SW 365; Mary- 
land Home F. Ins. Co. v. Kimmell, 89 
Md. 437, 43 A 764; Ben Franklin Ins. 
Co. v. Gillett, 54 Mad. 212; Lansing v. 
Commercial Union Assur. Co., 4 Nebr. 
(Unoff.) 140, 983 NW 756; Maher v. 
Eibernia, InsiCo., 6f N.Y. 283 fait 6 
Hun 353]; Bidwell v. Astor Mut. Ins. 
Co..16, NO Ye, 21635) Steinbach ‘vy. Pru- 
dential Ins. Co., 62 App. Div. 133, 70 
NYS 809 [rev on other grounds 172 
N. Y. 471, 65 NE 281]; Hamilton v. Fi- 


After reformation of a 
contract, specific performance thereof may be de- 
creed‘? as statutes in some jurisdictions provide.7? 


REFORMATION OF INSTRUMENTS 


[§ 225 


Recovery of damages for breach of contract. Ina 


suit for reformation of a contract plaintiff may be 


reformed.** 
Foreclosure. 


delity, ete., Co., 171 NYS 580; French 
v. State Farmers’ Mut. Hail Ins. Co., 
29 N. D. 426, 151 NW 7, LRA1915D 
432; Holden Vv. Law Union, etc., Ins. 
Co., 63 Or. 253, 127 P 547. 


[b] Where obligee to bond is not 
properly named in pleading by mis- 
take, but no objection is raised, refor- 
mation of the bond and recovery in the 
same action may be had. State v. 
Delaney, 122 Mo. A. 239, 99 SW 1. 


[c] Taxes paid by vendor in order 
to protect his security for deferred 
payments will be paid back with law- 
ful interest to a vendor on reforma- 
tion of the contract. Hale v. Young, 
24 Nebr. 464, 39 NW 406. 

[d] Prior to statutory abolishment 
of distinction between actions at law 
and suits in equity the rule was con- 
trary to the text rule. Getman v. 
Beardsley, 2 Johns. Ch. (N. Y.) 274. 


[e] In Indiana, under 2 Gavin & 
H. Rev. St. p 98 (Burns St. Annot. 
[1914] § 280), providing that mistakes 
in written instruments may be cor- 
rected in any other action, a mistake 
in a note-as to the amount may be 
reformed, and judgment rendered for 
the amount due in one and the same 
action. Rigsbee v. Trees, 21 Ind. 227; 
Brier v. Rosebrock, 76 Ind. A. 290, 
131 NE 248. 

72. I1l.—Sallo v. Boas, 327 Ill. 145, 
158 NE 364; Froyd v. Schultz, 260 Ill. 
268, 103 NE 220, AnnCas1914D 225; 
McCornack y. Sage, 87 Ill. 484. 

Ind.—Brier v. Rosebrock, 76 Ind. A. 
290, 1381 NE 243. 

Iowa.—Flynn vy. Finch, 
878, 114 NW 1058. 

Ky.—Scott v. Spurr, 169 Ky. 575, 184 
SW 866; Lin’denberger v. Rowland, 
158 Ky. 760, 166 SW 242; Nutall v. 
Nutall, 82 SW 377, 26 KyL 671. 

Md.—O’Keefe v. Irvington Real Es- 
tate Co., 87 Md. 196, 39 A 428. 

Minn.—Ziegenhagen v. Hartwig, 
150 Minn. 356, 185 NW 382. 

Miss.—Mosby v. Wall, 23 Miss. 81, 
Bib) Ata! 7a 

Nebr.—Smoke v. Pope, 

0. 


137 Iowa 


229 NW 


N. J.—Cubberly v. Cubberly, 39 N. 
J. Eq. 514. 

N. Y.—Laub v. Buckmiller, 17 N. 
¥-» 620; .Moitett y... Jaffe; (6) Misc. 
584, 114 NYS 614 [rev 132 App. Div. 
7, 116 NYS 402]; Hamilton v. Fidel- 
ity, e€tc., 'Co., 171 NYS, 5380: 


N. D—M. Sigbert Awes Co. Vv. 


Haslam, 37 N. D. 122, 163 NW 265. 

Oh.—Columbus, ete, R. Co. v. 
Steinfeld, 42 Oh. St. 449; Daven- 
port v. Sovil, 6 Oh. St. 459. 


Or.—Anderson v. Burgess, 110 Or. 
265, 223 P 244. 

S. D.—Hughes vy. Payne, 22 S. D. 
293, 117 NW 363. 

Tenn.—Kelley v. McKinney, 5 Lea 
164. 

Tex.—Tyrrell-Combest Realty Co. 
v. Mullen, (Civ. A.) 268 SW 1011. 

Wash.—Chapman vy. Milliken, 136 
Wash. 74, 239 P 4, 7 

Eng.—Olley v. Fisher, 
367. 

Can.—Carroll v. Erie County Natu- 
raliGas, \ete:, Co., ZI8Can. WoC, 59); 
594. 

Alta.—Rudd v. 
Ei 19: 


34 Ch. D. 


Manahan, 5 Alta. 


awarded damages for a breach of the contract as 


After reformation a mortgage, or 


“Tt has now become a_ doctrine 
too well established to be now call- 
ed in question, that when, by mis- 
take or fraud, the written memorial 
does not conform to the real con- 
tract of the parties, a court of eq- 
uity can reform the written memo- 
rial upon satisfactory parol. evi- 
dence, and then may enforce a 
specific performance of it, if desir- 
ed, according to the real terms of 
the real contract existing between 
the parties.” Scott v. Spurr, 169 Ky. 
575, 579, 184 SW 866. 

“Under the modern reformed pro- 
cedure it would be somewhat absurd 
to require the parties, first, to pro- 
ceed in an action to have the con- 
tract reformed, to express the real 
intention of the parties, and then, 
in another action, sue to specifically 
enforce the same. There is no rea- 
son why it may not all be done in 
one action.” Chapman v. Milliken, 
136 Wash. 74, 239 P 4, 7 

[a] Reason for rule.—It avoids 
a multiplicity of suits. Hamilton v. 
Fidelity, etc., Co., 171 NYS 580. 


Reformation as additional relief 
in action for specific performance 
see Specific Performance [36 Cyc 753 
note 16]. 

73. See statutory provisions. 

[a] In California (1) a contract 
which, although formerly indefinite, 
has been made definite by the ref- 
ormation may be specifically enforc- 
ed as provided in Civ. Code § 3402. 
Kee v.. Davis, 137 Cal. 456, 70.5 
294, 671. (2) This code provision 
does not apply to an action in which 
the pleading is insufficient under the 
statute of frauds. Baume v. Morse, 
TS Cale AY 456 kOe Paap Os 


[b] In Indiana, under Burns St. 
Annot. (1914) § 280, an instrument 
may be reformed and enforced in 
one action. Monroe v. Skelton, 36 
End sc02., 

74. U. S.—Hogg v. Maxwell, 218 
Fed. 356, 134 CCA 164, 215 Fed. 360, 
£31) CCAS 02: 

Conn.—West v. Suda, 69 Conn. 60, 
36 A LOS: 


Ky.—Castleman-Blakemore Co. v. 
Piokrell,\ ete,” Co, 163) Ky W507) tie 
SW 749. 

N. Y.—Monne v. Ayer, 52 N. Y. 
Super. 139.° 


Okl.—Southwestern Surety Ins. Co. 
v. Douglas, 81 OKl. 232, 198 P 334; 
Depuy ‘v. Selby, 76 OKI. *307) 185" 2 
107. 

W. Va.—White v. Kelly, 85 W. Va. 
366, 101 SE 724, 26 ALR 462. 


Can.—Carroll v. Erie County Natu- 
ral, Gas) ete. Co,, 29 Cane Sa Caebods 


[a] Breach of covenant.—White 
v. Kelly, 85 W. Va. 366, 101 SE 724, 
26 ALR 462 (in lease). 


[b] Breach of warranty.—Depuy 
V; welby,, 76: ©kl7 30%, 185 PeLoy 


[ec] Im Illinois, under Injunction 
Act § 12, proving that the court of 
chancery, after dissolving an injunc-. 
tion, shall, before finally disposing 
of the suit, assess such damages as 
the nature of the suit may require, 
damages may be assessed to the per- 
sons entitled thereto on a bill to 
reform an injunction bond filed pre- 
vious to the final determination of 
the suit in which the injunction was 
issued. Keith v. Henkleman, 173 Il. 
137, 50 NE 692. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 225-227] 


»deed of trust in the nature of a mortgage, as re- 
formed may be foreclosed in the same suit;7® or a 
sale under power given by the mortgage may be con- 


firmed.7° 


[§ 226] b. To Party Opposing Reformation. 
reforming an instrument the relief granted will not 
be confined to that to which the party asking the ref- 
ormation is entitled, but will include proper relief 
to the party opposing the reformation.*? 


Limitation of rule. 


ties.78 


[§ 227] C. Decree*?®—1. In General. 


; The rule is true only as to 
rights growing out of the issues between the par- 
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agreement between the parties,®°® should express the 
true intent of the parties,’ and cannot add to the 
instrument reformed an obligation not assumed un- 
der the original agreement.*? 
responsive to the issues presented,** must conform 
to the prayer of the bill,** and must be supported 
by sufficient evidence,*® and proper findings.*® 
decree should show on its face what is done without 
referring those who may be investigating to what is 
prayed for in the pleadings ;** , 
the court may look to the bill and answer for the 
proper construction of the decree.*® 


The decree must be 


The 


although on appeal 


A decree which 


orders a remedy, as though the instrument was re- 


A decree 


of reformation is a judicial determination of the 


75. Ala.—Burch v. Driver, 205 
Ala. 659, 88 S° 902; Jones vy. Mc- 
Nealy, 139 Ala. 379, 85 S 1022, 101 
AS 38; Alexander v. Rea, 50 Ala. 


Ark.—Oastler v. Parks, 154 Ark. 
617, 242 SW 802; Craig v. Pendle- 
ton, 89 Ark. 259, 116 SW 209. 

Colo.—Livings v. Tyo, 81 Colo. 58, 
253) -P) 385. 

Ida.—Christensen Vv. 
worth, 5 ida. 8%, 53-2 211. 

Ill.—Wiilis v. Henderson, 5 Ill. 
38 AmD 120. 


Kan.—Miller v. 


Hollings- 
ily 


Davis, 10 Kan. 541. 


N. J.—Chancellor v. Bell, 45 N. J. 
Eq. 538, 17 A 684. 


Oh.—Davenport v. Sovil, 
459. 

{a] Even though reformation 
might have been obtained from oth- 
er party, where a bill asks for the 
reformation and for foreclosure of 
a mortgage, Such relief may be given. 
Burch v. Driver, 205, Ala. 659, 88 S 
902. 


[b] Where two mortgages are 
taken in succession under orders of 
court to secure same fund, the in- 
terest of which is directed to be paid 
to a widow during her lifetime, and 
the mortgages are made payable to 
the chancellor and his assigns, the 
word ‘successors’ being omitted 
from both, and the first one has been 
foreciosed without reformation, 
there is no objection to ordering a 
reformation of both, upon a _ prop- 
er bill being filed for that purpose, 
and also to foreclose the second in 
order to perfect the title, since the 
rights of no one can be prejudic- 
ed. Chancellor v. Bell, 45 N. J. Eq. 
538, 17 A 684. 


6 Oh. St. 


76. McGehee v. Lehman, 65 Ala. 
316. 
[a] If the lands had been sold 


under a power given by the mort- 
gage, and bought in by the mort- 
gagee, and the mortgagor does not 
impugn the fairness of the sale, or 
ask to have it set aside, the court 
may, after reformation of the mort- 


gage, confirm the sale. McGehee v. 
Lehman, 65 Ala. 316. 

77. EFla.—McRae v. McMinn, 17 
Fla. 876. 

Iowa.—Rate v. Ryan Bros., 199 
Iowa 1050, 203 NW 13. 

Ky.—White v. Glazer, 106 SW 289, 


32 KyL 570. 


Minn.—Dorr v. Steichen, 18 Minn. 
6. 


Nebr.—Hale v. Young, 24 Nebr. 
464, 39 NW 406. 

N. J.—Weston v. Wilson, 31 N. J. 
Eq. 51. 

N. Y.—Polhemus v. Hines, 128 


Misc. 299, 218 NYS 401. 


N. C.—Cuthbertson v. Morgan, 149 
N. C. 72, 62 SH 744. 


Pa.—Fisher v. Brubaker, 24 Pa. 
Dist. 784. 

Vt.—Blodgett v. Hobart, 18 Vt. 
414. 

[a] Reason for rule.-—The under- 


lying principle is the maxim, He 
who would have equity must do eq- 
uity. White v. Glazer, 106 SW 289, 
32 KyL 570; Weston v. Wilson, 31 
IN a her lode 51; Cuthbertson v. Mor- 
gan, 149 N. C. 72, 62 SE 744; Fisher 
v. Brubaker, 24 Pa. Dist. 784. 

{b] Rule applied.—(1) Where, by 
mistake, a conveyance is of wrong 
land and the parties include in the 
transaction a mortgage on such land 
as security for a loan from the gran- 
tor, reformation should depend up- 
on transferring to the proper land 
conveyed the mortgage intended to 
be placed thereon. Weston v. Wil- 
SON stole IN ete Oils (2) Where, 
by mistake, land occupied by the 
party seeking reformation has been 
conveyed to another, in reforming 
the instrument the grantee is enti- 
tiled to a conveyance of the proper 
land. McRae v. McMinn, 17 Fla. 876. 
(3) Where, by the terms of a con- 
tract for the conveyance of real es- 
tate, as reformed by the court at 
the request of the vendor, the pur- 
chaser had forfeited, not only his 
rights under the contract, but the 
amount expended in permanent im- 
provements on the premises, the ven- 
dor should be required to waive the 
forfeiture as a condition to the ref- 
ormation. Cuthbertson v. Morgan, 
149 N. C. 72, 62 SE 744. 


[ec] Improvements.—(1) 
sation may be made for 
improvements (Hale v. Young, 24 
Nebr. 464, 39 NW 406; Fisher v. 
Brubaker, 24 Pa. Dist. 784), (2) pro- 
vided there was no knowledge of the 
adverse claim (Polhamus v. Hines, 
128 Mise. 299, 218 NYS 401), (3) but 
not for temporary or movable im- 
provements (Hale v. Young, supra). 


[ad] Preservation of equity of re- 
demption.—Where a mortgage had 
been ordered to be reformed, the de- 
cree of foreclosure should be open- 
ed so as to permit the mortgagor 
to have his equity of redemption. 
Blodgett v. Hobart, 18 Vt. 414. 


[e] Restoration of purchase mon- 
ey.—Where cross bill seeks reforma- 
tion of a deed on the ground of mis- 
take in conveying certain land and 
it is shown that title to such land 
never was in the grantor and that 
plaintiff paid for it, restoration of 
such purchase money should be de- 
creed. Dorr v. Steichen, 18 Minn. 
26. ; 


{f] Where reformation of lease 
is asked, under which the lessor was 
to build a windmill but failed to do 


Compen- 
permanent 


formed,*® or which expressly finds that plaintiff is 


so, the lessee is entitled to the dif- 
ference in the rent due to such fail- 
ure. Rate v. Ryan Bros., 199 Iowa 
1050, 203 NW 13. 


[g] Such relief should be order- 
ead conjunctively with reformation. 
kena v. Woolley, 3 Dana (Ky.) 


[h] Agreement need not be plead- 
ed by defendant as omitted by mis- 
take or fraud where reformation is 
sought by plaintiff and the agree- 
ment is proved by defendant. White 
v. Glazer, 106 SW 289, 32 KyL 570. 


78. Fisher y. Brubaker, 24 Pa. 
Dist. 784. ; 

79. Generally see Bani be 820- 
968; Judgments 33 C. J. p 


80. Dolph Lennon’s, eis 109 


Vv 
Ory 236) 230 P 161 

Sli Holt, v., Holt 120" Caleieiso2 
P 119; Essex v. Day, 52 Conn. 483, 
1 A 620; Kessel v. Kessel, 79 Wis. 
289, 48 NW 382; Sawyer v. Hanson, 
48 Wis. 611, 4 NW 765 


82. Equitable L. Assur. Soc. v. 
Sorter, 152 Ky. 787, 154 SW 32. 

S330 Holtiv. sHolt, <1i2Z0NCal? i6i 52 
P 119; Underwood v. Cave, 176 Mo. 
ee SW 451. See also Equity § 

[a] Matters not within the is- 


sue.—In an action to reform a deed 
given by a divorced husband to his 
former wife pursuant to a decree 
of divorce, that part of the judgment 
reforming the deed which decrees the 
parties to be each the owner of an 
undivided half of the property is 
not within the issue, but as the wife 
claimed in her answer to be the own- 
er of the whole she was not injured 
thereby. Holt v. Holt, 120 Cal. 67, 
52, Pe 119: 


Pleadings and proof as the basis 
of relief see supra § 220. 

84. Wooden v. Haviland, 18 Conn. 
101. See also Equity § 858. 

85. Parker v. Thomson, 21 Or. 
523, 28 P 502. 


[a] Where bill is taken pro con- 
fesso, the alleged mistake is consid- 
ered as admitted, and a decree of ref- 
ormation may be entered. Pullen vy. 
Mullen, 12 Leigh (39 Va.) 434. 


Weight and sufficiency of evidence 
tthe reformation see supra §§ 


86. Husted v. Van Ness, 158 N. 
Y. 104, 52) NE 645 [aff 1 App. Div. 
120, 36 NYS 1043]. 

Findings see supra § 218. 

87. Gray v. Merchants’ Ins. Co., 
125 Ill. A. 370; Underwood v. Cave, 


176 Mo. 1, 75 SW 451. 


88. Burging v. McDowell, 30 
Gratt.) (1) Vaz) 236: 
89. Lardner v. Williams, 98 Wis. 


514, 74 NW 346. 
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entitled to the relief demanded®°® is equivalent to a 
decree of reformation without formal announcement 
to that effect;®! and on like principle a decree re- 
fusing reformation may impliedly deny a claim of 
mutual mistake.°? The decree may grant part and 
withhold part of the relief prayed.®* 


[§ 228] 2. Embracing Other Relief. In a proper 
case®* relief other than mere reformation may be 
embraced in the decree,®® depending on the facts 
which have been proved to the court.°° Where dam- 
ages were awarded for the breach of a contract as 
reformed,®’ the decree need not recite that such dam- 
ages were awarded by way of equitable relief.°® 


[§ 229] 3. Collateral Attack. Applying general 
rules®® a decree of reformation is not subject to col- 
lateral attack.? 


{§ 230] D. Appeal.*? General rules? apply to 
appeals taken in suits to reform written instru- 
ments. Thus under the general rule that where 
there is no express finding of a material fact it will 
be presumed on appeal that the lower court found, 
in favor of the prevailing party, all the facts neces- 
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[§§ 227-231. 


sary for the support of the judgment,® a rule for, 


judgment in favor of plaintiff will be construed to 


be a finding of fraud or mistake, even though no ex- | 


press finding was made.* The general rule that find- 
ings of the trial court, based upon conflicting evi- 
dence, will not be disturbed on appeal,’ applies to a 
finding of mistake in a suit to reform an instrument.® 
But where a finding is based on insufficient proof 
within the rule that the evidence must be clear, con- 
vinecing, and satisfactory,® the reviewing court may 
reverse a judgment based on such finding.t® A de- 
cree will not be reversed because it does not express- 
ly state the exact form of the contract, if it follows 
the pleading and findings, and the judgment is as 
prayed for in the bill.11 The mere failure of the 
trial court to actually reform an instrument before 
entering a judgment enforcing it as though it had 
been reformed, is a mere irregularity and harmless.” 
A suit for reformation being one in equity1*® on ap- 
pealt* the true construction of the instrument is 
before the court?® as well as the sufficiency of the 
proof to justify a reformation.*® 


XVIII. COSTS 
[By Witu1am Horcan] : 


[§ 231] As in the case with respect to other suits 
in equity!’ the allowance and apportionment of costs 
in a suit for the reformation of a written instrument 
is a power within the legal discretion of the court 

90. Conner v. 
219, 99 NW 726. 


[a] Decree expressly finding that 99. 
plaintiff is entitled to relief demand- 
ed, and: further finding that defend- 


Baxter, 124 Iowa 


A 1015. 


§ 815 et seq. 


ant is unable to carry out his agree-|99¢ Sw 929. 
ment, which then proceeds to assess 
a money judgment, necessarily in- 2. 


cludes the granting of the prayer 936° 
for reformation. Conner v. Baxter, ° 
124 Iowa 219, 99 NW 726. 3. 


91. Elliott v. Horton, 205 Iowa]|P 256 et sea. 
156, 217 NW 829; Conner v. Bax- 4. 
ter, 124 Iowa 219, 99 NW 726. 5. 


92. Cockrell v. Steffens, (Tex. Civ. e 


aca West v. Suda, 69 Conn. 60, 
See Equity § 864; 
1. \Peters-v. Allen, 


Correction and vacation of de- 
generally see Equity §§ 871- 


See Appeal and Error 3 C. J. 


See cases infra this section. 
See Appeal and Error § 2728. 
Rider v. Powell, 


and should be exercised with regard to all the equi- 
ties of the case.1* What is an abuse of discretion 
depends upon the facts of the particular case.?® 
Generally the costs should be put upon the party 


is no occasion, arising upon a con- 
struction of the mortgage, for re- 
forming it in the respect asked for 
ets or it may be erroneous, be- 
cause, aS contended, the proof is not 
sufficient to establish the right of 
the party complainant to have it re- 
formed. As Courts of Equity will 
not pass decrees needlessly, the one 
question is as vital to the correct- 
ness of the decree as the other, and 
is of consequence equally open up- 
on this appeal.” Fryer v. Patrick, 
supra. 


17. See Costs § 22 et seq. 


Judgments 


(Tex. 'GCiv.s-As) 


28 UN. wien ois 


A.) 284 SW 608. 4 Abb. Dec. 63. 18. Ala.—McCaskill v. Toole, 218 
93. Crawford v. Headlee, (Mo.) [a] Where evidence supports such | “!2. $23, 119 S 214. ; 
191:SW 55. finding, a finding may-be presumed Ill— Schroeder v. Smith, 249 Ill. 


_ 94 Additional or incidental relief 
when proper see supra §§ 224, 225. 


95. Reese v. Kirk, 29 Ala. 406; 


for the purpose of sustaining the de- 
cree entered upon a report of a ref- 
Meyer v. Lathrop, 73 


574, 94 NE 969. 


Ky.—White v. Glazer, 106 SW 289, 


N. Y.| 32 KyL 570. 


West v. Suda, 69 Conn. 60, 36 A 1015; | 915: Md.—Miller v. Stuart, 107 Md. 23, 
Cuthbertson v. Morgan, 149 N. C. 7. See Appeal and Error § 2855. 68 A 273. : 
72, 62 SH 744. 8 Van Tuyl v._ Westchester F.| | N. H.—Brown vy. Gliner, 42 N. H. 
96. See cases infra this note. Ins. Co., 67 Barb. 72 [aff 55 N. Y.| 160. : 
{a] Thus, where the _ evidence 657] N. J.—Loss v. Obry, 22 N. J. Eq. 
justifies io the decree should correct 9. See supra § 199. 52. 
the mistake, dissolve an injunction, 10.. Fryer v. Patrick, 42 Md. 51; ee 
ae OY cae pO ile thet ad Potter v. Potter, 27 Oh. St. 84. Hine TL DC tae ven  e 
chaser continue wi is suit a ; : 
Jaw for breach of a covenant in a Pie ay el SVE tes 88 Pa.—Fisher v. Brubaker, 24 Pa. 
title bond or, at his election, dismiss SASS Me : ; Dist. 784. 
such action and proceed for a recis- 12. Wisconsin M. & F. Ins. Co. Tenn.—Wright v. Market Bank, 
sion of the contract. Reese v. Kirk, | Bank v. Mann, 100 Wis. 596, 76 NW] (Ch. A.) 60 SW 623. 


29 Ala. 406. 777. 


[b] Enforcement of provision for 


grantor’s support.—Where a _ con- 14. 
tract, by mistake, omitted the agree-| suits generally 
ment as to support, and the court|ror § 2552. 


at the request of the owner reform- 
ed it by inserting the agreement, and 
held that the provision as to support 
was not a condition, but a covenant, 
its performance could be secured by 53. 


ror § 2647 et seq. 


13. See supra §§ 2, 148, 147. 

Review on appeal in equity 
see Appeal and Er- 
Trial de novo see Appeal and Er- 


15. Fryer v. Patrick, 42 Md. 51, 


Wis.—Ingles v. Merriman, 96 Wis. 
400, 71 NW 368. 


Eng.—Bloomer v. Spittle, L. R. 13 
Eq. 427. 


[a] Where relief was granted ac- 
cording to claims of both parties, 
it was proper that each should be re- 
quired to pay his own costs. White 
v. Glazer, 106 SW 289, 32 KyL 570. 


neces it 2 are 6 on the purchas- 16. Fryer v. Patrick, supra. 19. See cases infra this note. 
er’s interest. u ertson v. Mor- “ ‘ 5 A 
gan, 149 N. C. 72, 62 SE 744. The decree [of reformation] may [a] For example, in a suit to re- 


97. See supra § 225. sons. 


be incorrect for either of two rea- 
The one may be, 


form a deed, in which it is decreed, 
that there] adversely to plaintiff's claim, that 


*By FRANK L. MORGINSON (§ 230). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


-§§ 231-233] 


by whose error the suit was occasioned and the liti- 
gation caused,?° or who has failed to perform the 
agreement as intended to be made.2!- Thus where a 
defendant has been fully apprised of all the material 
facts in a suit for reformation, and with knowledge 
thereof refuses to correct the mistake, and persistent- 
ly defends the suit, such a party should pay the 
costs,** but where no demand to correct the mistake 
is made upon defendant before suit, the entire costs 
may be imposed upon plaintiff,?? especially where 
it appears that the suit was unnecessary;24 and the 
same rule applies where plaintiff fails to make a nec- 
essary tender before suit.2° The award of costs in 
the lower court is not controlling upon the award of 
costs on appeal.?® 
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In suit to rectify marriage settlement,27 where 
there is no blame imputable to any of the parties, 
the costs should be payable out of the fund.?® When 
a suit for the rectification of a marriage settlement 
has been rendered necessary by the neglect of the 
solicitor employed to prepare it, the court has no 
jurisdiction to make the solicitor pay the costs of 
the suit, when he has not been guilty of any fraud,?® 
the remedy against the solicitor in such a ease be- 
ing by action for damages.?° Where an omission 
in the settlement arose from the mistake of the solici- 
tor who prepared the deed, and who was also a trus- 
tee under it, the court refused to allow him his 
costs,*t 


XIX. OPERATION AND EFFECT OF REFORMATION®? 


[By Frank L. Moreinson] 


[§ 232] A. In General. Reformation does not 
create a new contract, but merely makes the written 
evidence of the agreement speak the truth and cor- 
respond to the understanding and intention of the 
parties;°* it leaves untouched the verbal contract 
that the written instrument was intended to evidence, 
and deals only with the writing itself.*4 The rights 
of the parties are measured by the instrument as 
reformed to represent that which was originally in- 
tended by them,*° and the effect of the reformation 
as a whole should be to give to all the parties all the 
rights to which they are equitably entitied under the 


the deed be reformed, and also that [a] 


Thus, where it was necessary 


instrument which they intended to execute.*® The 
fact that a decree restrains the party from prosecut- 
ing an action on an instrument as executed does not 
deprive the party of a remedy on the instrument as 
reformed.** Where the reformation removes from 
a deed a conveyance of a strip included therein by 
mistake, there can be no recovery for breach of war- 
ranty as to such strip.®§ 

[§ 233] B. Relation Back—l. In General. Ex- 
cept as to bona fide purchasers without notice and 
those standing in similar relations,*® upon the ref- 
ormation of an instrument the general rule is that 


93 Vt. 220, 106 A 


complainant pay defendant a cer- 
tain sum, there was no abuse of dis- 
cretion in requiring two thirds of 
the costs+to be paid by defendant. 
Stanley v. Marshall, 206 Ill. 20, 69 
NE 58. 


[b] Where defendants present no 
substantial defense it is not an abuse 
of discretion to require them to pay 
one-half the costs on reformation 
being decreed. Schroeder v. Smith, 
249 Ill. 574, 94 NE 969. 


20. Miller v. Stuart, 107 Md. 23, 
68 A 273; Wright v. Market Bank, 
(Tenn. Ch.) 60 SW 6238; Murray v. 
Parker, 19 Beav. 305, 52 Reprint 367; 
Hodgkinson v. Wyatt, 9 Beav. 566, 
50 Reprint 462. 


21. Jones v. Parker, 
155: 

22. 
23 A 
Eq. 52. 


23. McCaskill 
Sy seie Be BSA 
24 Pa. Dist. 784. 


{a] Thus plaintiff had no equita- 
ere claim for costs where a married 
woman made a mortgage of lands 
purchased by her, her husband not 
joining therein, a and all parties sup- 
posing her deed alone to be valid; 
where the mortgagee brought his pill 
in equity without having first asked 
a correction of the error; and where, 
before a refusal to pay the mort- 
gage debt or any doubt suggested by 
the mortgagor of the validity of the 
mortgage, the husband and wife join- 
ed in a new mortgage. Brown v. 
Gliner, 42 N. H. 160. 


Right as affected by absence of 
demand before suit generally see 
Costs § 165. 


Tie lla SAG 


Meserole v. Leary, (N. J. ae) 
1074; Loss v. Obry, 22 N. 


v. Toole, 218 Ala. 
Fisher v. Brubaker, 


24 McCaskill v. Toole, 218 Ala. 
S284 119S 0214. 
25. Ingles v. Merriman, 96 Wis. 


400, 71 NW 368. 


that plaintiff should make a tender 
of a sufficient deed to defendant, 
failure to make such tender before 
action brought defeats the right to 
recover costs. Ingles v. Merriman, 
96 Wis. 400, 71 NW 368. 


26. Wright v. Market 
(Tenn. Ch. A.) 60 SW 623. 


27. Marriage settlements see Hus- 
band and Wife §§ 178-247. 


Bank, 


28. Smith v.lliffe, L. R. 20 Eq. 
666; In re De la Touche, L. R. 10 
Eq. 599; Stock v. Vining, 25 Beav. 


235, 538 Reprint 626. 

29. Clark v. Girdwood, 7 Ch. D. 9. 

30. Clark v. Girdwood, supra. 

31. Barrow'v. Barrow, 18 Beav. 
529, 52 Reprint 208 [mod 5 De G. 
M. & G. 782, 54 EngCh 614, 43 Re- 
print 1073]. 

32. Nature and scope of remedy 
see supra §§ 3 

33. U. S.—Corbett v. Winston Elk- 
horn Coal Co., 296 Fed. 577. 

Ky.—Bronston y. Bronston, 141 Ky. 
639, “i33 SW 584. 

Minn.—Lockwood v. _ Geier, 98 
Minn. 317, 108 NW 877, 109 NW 245. 

Miss.—State v. Hall, 70 Miss. 678, 
13 S 39. 

Mo.—Dent v. Hobson, 189 Mo. A. 
140, 175 SW 289. 

Nebr.—Beckius v. Hahn, 114 Nebr. 
371, 207 NW 515, 44 ALR 73. 

N. Y.—Baird v. Erie R. Co., 148 
App. Div. 452, 132. NYS 971 [aft 72 
Mise. 162, 129 NYS 329, and aff 210 
Nee 225, 104 Nw 614]. 

Or.—Richmond v. Ogden St. R. Co., 
44 Or. 48, 74 P 333. 

Pa.—Boyce v. Hamburg-Bremen F. 
Ins. Co., 24 Pa. Super. 589. 

Tex.—Hodges v. Moore, 
186 SW 415. 

Vt.—Powers v. 


(Civ. A.) 


Caledonia County 


Grammar School, 


836 
Wis.—Kessel v. Kessel, 79 Wis. 
289, 48 NW 382; Sawyer v. Han- 


sen, 48 Wis. 611, 4 NW 765. 


“The effect of the reformation is 
neither to make a new contract for 
the parties, nor to alter or add to 
the one they had made. It is to 
correct the evidence of the contract 
so as to conform it to the truth. It 
is to make the memorial of the fact 
conform to both what was injondee 
and agreed upon Bronston 
pp otom: 141 Ky. 639, 133 SW 584, 


34. Boyce v. Hamburg-Bremen F. 
Ins. Co., 24 Pa. Super. 589; Hodges 
(Tex. Civ. A.) 186)- SW 
Powers v. Caledonia County 
Bremner, School, 93 Vt. 220, 106 A 


35. See supra § 225. 


36. Corbett v. Winston Elkhorn 
Coal Co., 296 Fed. 577; Lockwood 
v. Geier, 98 Minn. 317, 108 NW 877, 
109 NW 245; Christman v. Colbert, 
33 Minn. 509, 24 NW 301; Beckius v. 
Hahn, 114 Nebr. 371, 207 NW 515, 
517, 44 ALR .73 [eit Cyc]. And see 
infra §§ 233, 234. 


meee awarded generally see supra 
§§ 219-226. 


37. Richmond vy. Ogden St. R. Co., 
44 Or. ei 74 P 333. 


38. ent v. Hobson, 189 Mo. A. 
140, 5. SW 289. 

39. alr * Haley v. Fields, 70 
Ala. 


CaN aison v. Spence, 129 Ga. 35, 
58 SH 697. 


Ill.—Dillard v. Jones, 229 Ill. 119, 

82 NE 206. 
Mass.—Hillside Co-op. Bank vy. 
157, 122 NE 


Cavanaugh, 232 Mass. 
187. 


Nebr.—Beckius v. Hahn, 114 Nebr. 
3871, 207 NW 6515, 517, 44 ALR 73 
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it relates back to and takes effect from the time of 
its original execution,*® especially as between the 
parties themselves*! and as to creditors at large*? 
and purchasers with notice,** although under some 
circumstances the equitable rights of the parties or 
of third persons may qualify or prevent the strict 
application of this rule,*# as in the ease of the lien [§ 
of a judgment creditor which has attached after the 
execution of the mortgage but before its reforma- 
And even where all the persons in interest 
have been made parties, and the instrument is re- 
formed so as to conform to the intention of the par- 
ties thereto, the reformation will not affect the pro- 
bate of or vary the terms of wills 


tion.*° 


licit Cyc]. 

Oh.—Clements v. Doerner, 40 Oh. 
St. 632. 

R. I.—Ryder v. Ryder, 19 R. I. 


188, 32 A 919 (recognizing rule). 


S. C.—Lawrence v. Clark, 115 S. C. 
67, 104 SE 330. > 


fa] As against one not a party 
to the suit and not charged with 
notice of the mistake a decree of 
reformation takes effect as from the 
day of rendition. Chapman v. Fields, 
70 Ala. 403 


{b] As between the mortgagee 
and a subsequent bona fide vendee 
who has taken the- property in pay- 
ment of a preéxisting debt, a mort- 
gage corrected by decree of court 
so that the notary’s certificate should 
set forth separate examination of 
a married woman takes effect only 
from the time of correction. 
Clements v. Doerner, 40 Oh. St. 682. 


[ec] Imnocent purchasers.—Under 
Shannon Code § 6301, providing that 
a decree may divest title as effec- 
tively as a conveyance, § 6302 au- 
thorizing the appointment of a com- 
missioner to execute conveyances, 
and § 6303, providing that if the “‘par- 
ty against whom the decree is ren- 
dered” fails to convey the decree 
operates as the conveyance, where 
a deed is inaccurately reformed and 
the clerk of court ordered to make a 
correct conveyance, upon his fail- 
ure to do so, the clerk is a “party 
against whom the decree is render- 
ed” so that the decree vested title 
in the grantee, making her mort- 
gagees innocent purchasers. Behrn 
vy. White, 108 Tenn. 392, 67 SW 810. 


Persons against whom reforma- 
Mid may be had, see supra §8§ 125-— 


40. Ala.—Copeland v. Warren, 214 
Ala. 150, 107 S 94; Hawkins v. Pear- 
son, 96 Ala. 369, 11 S 304; Chap- 


man vy. Fields, 70 Ala. 403. 


Ark.—Ft. Smith Milling Co. v. 
Mikles, 61 Ark. 123, 32 SW 493. 


Colo.—Horner v. Bramwell, 23 


Colo. 238, 47 P 462, 

v. Merritt, 85 
Conn. 838, 81 A 1039 (recognizing 
rule). - 


Ga.—Nelson v. Spence, 129 Ga. 35, 


58 SE 697; Wyche v. Greene, 11 Ga. 
159. 

Ill.—Jones v. Parker, 177 Ill. A. 
155. 


Iowa.—Carrigg v. Mechanics’ Sav. 
Bank, 136 Iowa 261, 111 NW 329. 
Ky.—Smoot v. Boyd, 87 Ky. 642, 
9 SW 829, 10 KyL 615. 


La.—Adams v. Smith, 6 La: A. 
187. 
Mass.—Hillside Co-op. Bank  v. 


Cavanaugh, 232 Mass. 122 NE 


187. 
Mich.—Lee State Bank v. McEl- 


157, 
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closure. 


executed in the 


heny, 227 Mich. 322, 198 NW 928. 


Miss.—State v. Hall, 70 Miss. 678, 
13S 39. 

Mo.—Aurora Bank v. Linzee, 166 
Mo. 496, 65 SW 735; Michigan Buggy 
Covey. Woodson, 59 Mo. A. 550. 

Nebr.—Beckius v. Hahn, 114 Nebr. 
371, 207 NW 515, 517, 44 ALR 73 [cit 
Cyc]. 

N. Y.—Baird v. Erie R. Co., 148 
App. Diy. 452, 132) NYS 971 [aff —t2 
Mise. -162, 129 NYS 329, and aff 210 
N. Y. 225, 104 NE 614]. 

Oh.—Davenport v. Sovil, 6 Oh. St. 
459. See Adams v. Stutzman, 6 Oh. 
Dec. (Reprint) 612, 7 AmLRec 176 
(applying general rule). 

R., I.—Ryder v. Ryder, 
188, 32 A 919. 


LOI Eve Le 


S. C.—Lawrence v. Clark, 115 S. 
C. 67, 104 SE 330. 

Vt.—Blodgett v. Hobart, 18 ‘Vt. 
414, 

[a] Mortgagor’s wife, who be- 


comes such after the making of the 
mortgage, is within the rule stated. 
Hawkins v. Pearson, 96 Ala. 369, 11 
S 304. 


[b] As against a conditional sale 
of goods, which has not been ac- 
knowledged or recorded, a second 
deed of trust executed to supply the 
defeasance clause omitted by mistake 
of the draftsman from the first deed 
will constitute a valid lien. Michi- 
gan Buggy Co. v. Woodson, 59 Mo. 
INS THEO) 


{c] Deed to plaintiff with remain- 
der to her children, reformed to op- 
erate aS an absolute conveyance, 
should supersede prior proceedings 
by the guardian of the children for 
the sale of their interests. Smoot 
v. Boyd, 87 Ky. 642, 9 SW 829, 10 


KyL 615. 
41. Hawkins v. Pearson, 96 Ala. 
369, 11 S 304; Chapman y. Fields, 70 


Ala. 403; Aurora Bank vy. Linzee, 
166 Mo. 496, 65 SW 7385; Beckius 
v. Hahn, 114 Nebr. 371, 207 NW 515, 
517, 44 ALR 73 [cit Cyc]. 


42. Chapman v. Fields, 70 Ala. 403; 
Beckius v. Hahn, 114 Nebr. 371, 207 
WW 515, 517, 44 ALR 73 [cit Cyc]; 
TRVGeCrecvin wen Vier mal) ER LS ee oat eke 
O1'St Contra Straman v. Rechtine, 
5SecOh. ote 443) fodl- NB 44 ee Nan. 
Thorniley v. Peters, 26 Oh. St. 471. 


[a] Receiver of an _ insolvent’s 
property takes the property subject 
to the equity of a chattel mortgagee 
to have the description in his mort- 
gage reformed so as to include all 
the property intended, such reform- 
ed mortgage being unrecorded, al- 
though a statute makes a chattel 
mortgage invalid, as against any oth- 
er person than the parties thereto, 
unless the mortgage be recorded. 
Heese Va Ryderie ron Rin ts L88) eo eC 


43. Chapman v. Fields, 70 Ala. 403; 


[§§ 283-234 


meantime making devises of the property involved.*® 
Where an attachment bond is the basis of a suit and 
is reformed so as to remedy defects in the answer, 
such reformation, relating back to the institution of 
the suit, renders a demurrer to the answer on the 
ground of such defects unnecessary.** 


234] 2. Reformation of Mortgage after Fore- 
The reformation of a mortgage after its 
foreclosure, by correcting a mistake in the original 
instrument so as to make the reformed instrument 
describe property not embraced in the original in- 
strument, has the effect of reviving the right of the 
mortgagor to redeem,** unless by stipulation or oth- 


Beckius v. Hahn, 114 Nebr. 371, 207 
NW 515, 517, 44 ALR 73 [cit Cye]- 


[a] In Arkansas, under Sandel & 
H. Dig. § 5090, providing that all 
mortgages shall be acknowledged and 
recorded, and that the lien shall not 
attach until the filing in the record- 
er’s office, relates solely to the proof, 
acknowledgment, and recording of 
mortgages and does not affect the 
doctrine of equity that the lien of 
one purchaser at execution sale of 
land omitted by mistake from a re- 
corded mortgage, with knowledge of 
the mistake, is subsequent to the 
lien of the mortgage after reforma- 
tion. Ft. Smith Mill Co. v. Mikles, 
61 Ark. 123, 32 SW 493. 


44. Colo.Wixon v. 


Wixon, 76 
Colo: 392; 232 P 665. 


ree Provost v. Rebman, 21 Iowa 
Quien es v. Smith, 6 La. A- 


Md.—wWhite v. Shaffer, 97 Md. 359, 
54 A 974. 

N. J.—Wheeler vy. Kirtland, 23 N. 
J. Eq. 13 [mod on other oe 24 
Nes dened. sos 


Oh.—Van Thorniley v. pares 26 
Oh-wSt. 47. 


sine ee Ve ) Hobart; 7 18> vite 
[a] Mortgagees of land, with con- 


structive notice of the intention of 
the parties to the deed to the mort- 
gagor to convey the land subject to 
a roadway, are entitled to be pro- 
tected from any loss arising from 
a reformation of the deed so as to 
change the location of the roadway. 
wists v. Shaffer, 97 Md. 359, 54 A 


45. Wixon v. Wixon, 76 Colo. 
232 PP 665;. Adams v.. Smith, 6 Jaa: 
A. 187; Wheeler v. Kirtland, 23 N. 
J. Eq. 13 [mod on other grounds 24 
N. J. Eq. 552]; Van Thorniley v. 
Peters, (26 Obs “St. (47a: But see 
Adams v. Stutzman, 6 Oh. Dec. (Re- 
print) 612, 7 AmLRec 76 (holding 
that a mortgage in its reformed state 
will not attach as a lien from the 


592, 


date of its reformation, and that 
judgment liens attaching on the 
premises, between the dates of the 
execution and reformation, will be 
postponed). 

46. Christman vy. Colbert, 33 Minn. 
509, 24 NW 301. 

47. Snelling v. Merritt, 85 Conn. 
83, 81 A 1039. 

48. Carrigg v. Mechanics’ Sav 
Bank, 136 Iowa 261, 111 NW 329; 
Provost v. Rebman, 21 Iowa 419; 
Davenport v. Sovil, 6 Oh. St. 459; 


Blodgett v. Hobart, 18 Vt. 414. 


[a] Thus, if the mistake is mu- 
tual and not discovered until aft- 
er a, decree of foreclosure, and the 
time fixed by ithe decree for pay- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


as 


§ 234] 
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erwise the mortgagor has waived or forfeited this [ right.*® 


ment of the debt has expired, upon ; 


reformation the foreclosure decree 
will be opened so as to permit the 
mortgagor to redeem the premises 
by payment of the sum due on the 
mortgage, even though the mistake 
was only as to a description of a part 
of the premises covered by the mort- 


oe Blodgett v. Hobart, 18 Vt. 
[b] Requirement of new: foreclo- 


sure and sale.—(1) Since to create 
a mortgage and to cut off the eq- 
uity of redemption at the same time 
is inequitable (Carrigg v. Mechanics’ 


Sav. Bank, 136 Iowa 261, 111 NW 329; 
Provost v. Rebman, 21 Iowa 419; 
Davenport v. Sovil, 6 Oh. St. 459; 
Blodgett v. Hobart, 18 Vt. 411), (2) 
since the reformed mortgage does 
not merge in a prior decree for a 
sale (Davenport v. Sovil, supra), (3) 
and since proceedings under such de- 
cree are baseless, unsubstantial, and 
nugatory (Davenport v. Sovil, supra), 
(4) where a mortgage is reformed 
subsequent to foreclosure and sale, 
a new foreclosure and sale is re- 
quired (Davenport v. Sovil, supra). 


[c] Resale under reformed trust 
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deed.—Where it appears that all the 
land intended to have been included 
in’a trust deed could have been sold 
to a better advantage in its entire- 
ty, a sale under the trust deed of 
the land actually included, which em- 
braced some not intended to be in- 
cluded, should, on suit being brought 
to reform the deed so as to embrace 
land omitted by mistake, be set aside, 
and a resale had. Horner vy. Bram- 
well, 23 Colo. 238, 47 P 462. 

49. McKissick v. Mill Owners’ 
Mut. F. Ins. Co., 50 Iowa 116; Pro- 
vost v. Rebman, 21 Iowa 419. 
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beas Corpus § 101 et seq. 
Prison in general see Prisons 50 C. J. p 327. 
Proceedings to commit: 
Juvenile delinquents see Infants $§ 226-247, 
Juvenile offenders see Infants §§ 211-225, 


Asylums 5 C. J. p 1416. 

Commitment: 
In general see Criminal Law §§ 667, 3119. 
Of juvenile delinquent see Infants g 247, 

Convicts 13 C. J. p 911. 

Custody and protection of juvenile delinquent or vagrant 
see Infants § 226 et seq. 


Custody and support of pauper see Paupers 48 C. J. p 
1122. 


Right to jury trial see Juries § 100. 


I. DEFINITION 


{$ 1] While the word “reformatory” in its broad 
sense is sufficient to include all institutions and plac- 
es in which efforts are made either to cultivate the 
intellect, instruct the conscience, or improve the con- 
duct; places in which persons voluntarily assemble 
to receive instruction and submit to discipline, or 
are detained therein for either of these purposes by 


1. Hughes v. Daly, 49 Conn. 34, 35. 
ete aetson v. Peo., 165 Ill. 607, 


2. 
v. Lasch, 122 Misc. 
46 NE 71 418. 


“The a eee purpose of the stat- 
utes regulating confinement in the re- 
formatory institutions of the state 


is to impose punishment for crimes| i® legal or proper 


and at the same time to effect refor- | oglish 
mation of their inmates and to equip 


them for lives of usefulness and to 
become law-abiding citizens.” Peo 
223, 202 NYS 416, 


Another definition is: 
tution for confinement an'd instruction 


eavcuie deusanents generally see! N. C. 340, 72 SE 10 


‘force;? as the term is employed in this title, it may 


be defined as meaning an institution, the main ob- 
ject and purpose of which is the reformation of those 
who, from immature age, are presumably proper ob- 
jects of effort at reformation, although confinement 
therein is a punishment for crime.? ‘Other designa- 
tions such as “reform school,’’® “industrial school,” 


Infants §§ 211-247. 
Sentence to imprisonment in re- 
ykesd generally see Criminal Law 


“An _ insti- 3. See Criminal Law § 3244 note 41. 


4. Roberts v. State, 82 Nebr. 651, 
118 NW 574; Leiby v. State, 19 Nebr. 
485, 113 NW 125:.In re Watson, 157 

49. 


moral conduct.” 


Yor later cases, developments anid changes in the law see Annotations, same title and section number. 


Slit 


“training school,”® “house of refuge,”® or “house of 
correction,”’ are sometimes employed with reference 
to institutions of this character. In this sense a re- 
formatory is a penal institution,’ or prison,® by some 
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authorities classed as a penitentiary, and by others 
distinguished therefrom.!® The term is also applied 
under some statutes to the reformatory department 
of a state penitentiary or prison.'? 


II. ESTABLISHMENT, SUPERVISION, AND SUSPENSION 


[§ 2] A. Establishment—1. Power of State. The 
right of a state to establish reformatories and to pro- 
vide for the commitment therein of minors rests upon 
the principle that the parental authority is limited 
to what is for the benefit of the child, and then when 


parental authority is exercised beyond that limit, a- 


supereminent authority of the public to interpose 
exists.1? A constitutional provision which authorizes 
the erection of a house of correction where vagrants, 
etc., shall be restrained and usefully employed, au- 
thorizes the establishment of a reformatory for mi- 
MODS IES 


[§ 3] 2. Compelling by Mandamus. Whenever 
the statute requires a given inferior judicial.tribunal 
to erect or provide a reformatory distinct from the 
common jail, mandamus will lie to compel the per- 
formance of such duty.!4 


[§ 4] 3. Use of Jail as Substitute. Where a stat- 


ute provides that a jail may be used as a reforma- 
tory where no other is provided, upon the adoption 
of certain measures, such jail cannot be considered a 
reformatory within the meaning of the statute unless 
the prescribed measures were actually adopted.?® 

[§ 5] B. Supervision. Statutes in some jurisdic- 
tions provide for the visitation and inspection of re- 
formatories by the board of public charities,!® or 
other public officers.17 


[§ 6] C. Suspension. When the state legislature 
fails to make an appropriation of funds for the main- 
tenance of an institution of its own creation, its fail- 
ure operates to suspend the operation of the insti- 
tution as effectually as would an express declara- 
tion to that effect,+® and general laws as to places to 
which convicted persons shall be sentenced and com- 
mitted, have full operation.1® 


III. OFFICERS AND EMPLOYEES 


[§ 7] A. Election, Appointment, and Removal.?° 
Except as altered by statutes of specific application 
to reformatories,?! the general rules governing the 
mode of filling puble offices?? and the removal of 


5. In re Watson, 157 N. C. 340, 72 15. 

SE 1049. : 355. 

ra See House of Refuge 30 C. J. p “Jail” see 33 C. J. p 832. 
. . 16. 
7 %In re Watson, 157 N. C. 340, 72 [al 

SE 1049. See McAndrews v. Hamil- 


Taunton v. Westport, 12 Mass. 


See statutory provisions. 
A juvenile home erected by an 


such officers?® apply to the officers of such institu- 
tions. The power vested in the board of control of 
a reformatory to remove for cause an officer thereof 
confers the right to remove for incapacity and want 


respectively one, two, and three years, 
three new managers to be elected an- 
nually thereafter, if by reason of the 
failure to hold an election for four 
years the terms of all the managers 
have expired and all are holding over, 
the council has a right to elect an en- 


ton County, 105 Tenn. 399, 58 SW 483, 
484 (where, in speaking of a house 
of correction established by a county 
the court said: “It is in a certain 
sense a penal institution, being a sub- 
stitute for a jail or penitentiary; its 
scheme being to not only punish, but 
at the same time to discipline and 
reform, the young of both sexes who 
have committed small offenses, or are 
likely to hecome outcasts in society’). 

8. Peo. v. Illinois State Reforma- 
tory, 148 Ill. 418, 36 NE 76, 23 LRA 
139; State v. Vaughn, 15 Okl. Cr. 187, 
L7b. Rats 1. 

9. Beard v. Boston, 151 Mass. 96, 
23 NE 826. But see State v. Delmonto, 
110 Conn. 298, 147 A 825, 826 (“The 
words ‘prison’ and ‘penitentiary’ are 
used synonymously to designate in- 
stitutions for tne imprisonment of 
persons convicted of the more seri- 
ous crimes, as distinguished from re- 
formatories and county or city jails’). 

“Prisons” defined see Prisons § 1. 

10. See Prisons § 3 notes 17, 18. 

11. State v. Smitch, 185 Iowa 80, 
169 NW 680. 

Lae OOM. Vv. 
(Pa.) 248. 

Commitment as based on power of 
state as parens patrie see Juries § 
100. 


Parental authority and duty of state 
over minors see Infants § 5. 


McKeagy, 1 Ashm. 


13. In re Watson, 157 N. C. 340, 
72 SE 1049. 

14. Com. v. Hampden County, 19 
Mass. 414. 


Compelling court or judicial officer 
to perform ministerial duty generally 
see Mandamus § 87. 


incorporated Juvenile Court Associa- 
tion in which to care for prisoners 
convicted and committed in Juvenile 
Court is within the meaning of a stat- 
ute conferring visitorial powers as to 
“all charitable, reformatory, 
rectional institutions within 
state.” In re Juvenile Ct. Inst., 21 Pa. 
Dist. 720. 


17. See statutory provisions. 


{a] Judges of common pleas.—In 
re Juvenile Ct., 21 Pa. Dist. 535. 


18. Ex p. Williamson, 116 Wash. 
560, 200 P 329. 

{a] Thus a reformatory cannot be 
considered a going concern, so as to 
leave in operation the provision of a 
statute for sentence anid commitment 
to the institution of certain classes of 
women convicted of certain classes of 
offenses, notwithstanding failure of 
the Legislature to make appropria- 
tion for its maintenance, either on the 
theory that, notwithstanding such 
failure, the officer vested by the law 
with the management and control of 
the state institutions is obliged to 
maintain such institution—or because 
the Legislature sought to empower 
the administrative board to authorize 
the incurring of a deficiency when 
necessary. Ex p. Williamson, 116 
Wash. 560, 200 P 329. 

19. Ex p. Williamson, supra. 


20. Election of officers generally 
see Elections 20 C. J. p 46 


21. See statutory provisions. 
22. See'cases infra this note. 
[a] Election of entirely new board. 


—Under a statute providing for the 
election by a city council of a board 
of nine managers who were to divide 
themselves into three classes, to hold 


tirely new board. Louisville Indus- 
trial School of Reform y. Louisville, 
12 SW 710, 11 KyL 567. 


{b] Civil service provisions.—(1) 
Where no provision is made in the 
constitution of the state for the ap- 
pointment of a warden of the state 
reformatory, but such appointment is 
provided for by statute, it is within 
the power of the state legislature to 
place the warden of the reformatory 
within the classified service of a civil 
service law making his tenure during 
good behavior and until removed ac- 
cording to law. Peo. v. Capp, 61 Colo. 
396, 158 P 143. (2) such an office be- 
ing created by the legislature, its plac- 
ing it within the provisions of a civil 
service act is not violative of the 
constitutional power of the governor 
to nominate and appoint all officers 
whose offices are created by the con- 
stitution or which are created by law 
and whose appointment or election is 
not otherwise provided for. Peo. v. 
Capp, supra. (3) A statute providing 
that the warden shall be appointed by 
the Gevernor by and with the consent 
and advice of the Senate is impliedly 
repealed by a statute including all 
appointive officers and employees 
within the provisions of a classified 
civil service act. Peo. v. Capp, supra. 


Filling office generally see Officers 
§§ 63-84. 


23. See case infra this note. 


[a] Power of governor to remove. 
—A warden of a state reformatory 
who is not included in a classified civ- 
il service list providing for the re- 
moval of officers so classified only by 
the civil service commission may be 
removed by the governor under his 
general power to remove appointive 


LOGO [538.0€ Je? 
of diligence.24 Equity has no jurisdiction, in the 
absence of a statute conferring it, to restrain the 
board of control from removing one of the officers 
of the reformatory, the remedy being in a court of 
law.25 ; 


[§ 8] B. Powers and Duties. Discretion may be 
vested in a board of control by statute?® after other 
and independent bodies have adjudged a child to 
be a proper subject, to decide whether they will or 
will not receive it.2” It has been held that the board 
of managers of a reformatory has imphed power to 
take data of inmates,?* and to retain them for rea- 
sonable future use,?® and to send them to police of- 
ficers elsewhere in the state when so requested in 
good faith.®° . 


Diversion of funds. The fact that the board of 
control of a reformatory is, by the act establishing 
it, constituted a body corporate and politic, with the 
right to exercise all the powers usually belonging 
to such corporations, does not authorize them to di- 
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vert funds dedicated to particular uses to some en- 
tirely different use.** 

Taking or making lease of land. Under a statute 
authorizing the board of control to receive and hold 
property, real and personal, in the name of the cor- 
poration, such trustees have power to take a lease 
of land binding on their successors in office.*? But 
a board of managers has no authority to make a lease 
of*®* or part with lands belonging to the state.** 

Contracting for services of inmates.°° Where 
the board of control is a corporation with specially 
limited powers and duties, and has not the power to 
make a contract with an individual for the use of 
the services of the inmates of the institution, a spe- 
cial contract therefor made by the board is void.*® 

Hours of labor. Statutes limiting the hours of 
labor in penal institutions except those wherein the 
employees are resident®* apply to reformatories in 
which a large number of the employees do not reside 
therein.?* 


IV. CUSTODY AND CONTROL OF INMATES 


[§ 9] A. In General. Under a statute providing 
that where an infant is committed, to a reformatory, 
its parents shall have no right or custody over it,*® 
the authority of the officers of such reformatory 
continues during the minority of the infant,*® unless 
sooner relinquished by their voluntary act,*! and is 
superior to the rights of a guardian previously*? or 
subsequently*® appointed. A: statute limiting the 
percentage of inmates of reformatories to be em- 
ployed in the manufacture of goods of certain kinds 
specified in the act** does not apply to goods manu- 


factured for use of the inmates of such institutions.*°® 


[§ 10] B. Binding Out to Service.*® Under a 
statute giving the board of control power to place 
inmates during their minority at employment suitable 
to their years and capacities, there being no limita- 
tion as to the place of employment,** the board of 
control may bind out inmates to persons residing out 
of the state.4® When bound out, the child may right- 
*fully be put to work,*® and if his conduct requires 
reasonable correction, 1t is the right and duty of his 
custodian to administer it.>° 


V. LIABILITY FOR TORTS®*? 


[§ 11] A. In General. A reformatory associa- 
tion managed by its own officials and invested with 
all the rights and privileges of corporations is not 
exempt from lability for its own torts on the ground 
that it is a public corporation,®* although its objects 


\ 
officers. 


are of a benevolent character®? and it is required 
to make annual reports to the legislature.** 

[§ 12] B. To Inmates. Under the general rule 
that the state is not lable for the negligence or mis- 
feasance of its agents except where the state by its 


Capp v. Peo., 64 Colo. 58, 170 30. Hodgeman v. Olsen, supra. 20 Ala. A. 397, 102 S 488. 

P39 9% ; 31. Mitchell v. Colgan, 122 Cal. 296, 41. Armstrong v. State Public 
Removal of officers generally see] 54 P 905. School, 88 Minn. 382, 98 NW 3. 

Officers §§ 145-209. 32. Harvey v. Whittier State 42. Armstrong vy. State Public 
24. Fuller v. Ellis, 98 Mich. 96,] School, 142 Cal. 391, 75 P 1086. School, supra. 

57 NW 33. 33. In re Pennsylvania Reform 43. Armstrong vy. State Public 
25. Marshal v. State Reformatory,}| School, 32 Pa. Co. 586. School, supra. 

201 Ill. 9, 66 NE 314. 34 In re Pennsylvania Reform 44. See statutory provisions. 
26. See statutory provisions. School, supra. 45. In re Manufacturing Reforma- 
27. Com. v. McKeagy, 1 Ashm. 35. Authority to lease convicts see! tories, 20 Pa. Co. 423. 

(Pa.) 248. Convicts § 23. 


{a] Influencing factors.—This de- 


46. Authority to lease convicts see 
Convicts § 23. 


cision is, of course, always made with 
reference to local convenience and 
accommodation. Com. v. McKeagy, 
supra. 

[b] As to whom exercised.—The 
management of the Glen Mills School 
may exercise discretion as to the re- 
ception of children convicted of crimes 
and misdemeanors, but not as to chil- 
dren committed by the Juvenile Court 
as delinquents or incorrigibles. In 
re Juvenile Ct., 21 Pa. Dist. 535. 


28. Hodgeman v. Olsen, 86 Wash. 
615, 150 P 1122, LRA1916A 739. 

[a] Pictures, descriptive measure- 
ments, and other data may be taken. 
Hodgeman v. Olsen, 86 Wash. 615, 150 
P1122, URALITCA 739. 


29. Hodgeman v. Olsen, supra. 


Binding out to service see infra § 
0. 


36. Clement v. State Reform 


School, 84 Ill. 311. 
37. See statutory provisions. 


38. In re Pennsylvania Reform 
School, 8 Pa. Dist. 644. 


39. See statutory provisions. 


40. Reid v. State, 20 Ala. A. 397, 
102 S 488. 

[a] Although educated and capable 
of sustaining herself, a girl lawfully 
committed without a court order is 
under the exclusive control of the 
board of managers of such school un- 
til she becomes twenty-one, even 
though she is over eightéen at the 
time of her petition for ‘discharge, 
and no criminal charge had ever been 
preferred against her. Reid v. State, 


Power to contract for services of 
inmates see supra § 8. 


47. See statutory provisions. 


48. Peo. v. House of Refuge, 18 
HowPr (N. Y.) 409. 

49. Flippo v. Com., 122 Va. 854, 94 
SEN ide 

50. Flippo v. Com., supra. 

51. Liability of charitable corpora- 
tion for tort see Charities § 106. 

52. Trevett v. Prison Assoc., 98 
Va. 332, 36 SE 373, 81 AmSR 727, 150 
LRA 564. 


53. Trevett v. Prison Assoc., su: 
pra. 
54. Trevett v. Prison Assoc., su- 


pra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


wx 
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legislature has voluntarily assumed such liability,®® 
the state is not lable under the doctrine of responde- 
at superior for an injury occasioned to an inmate of 
a reformatory through the negligence of an officer 
or keeper in whose custody he is.°® Further, the 
status of the inmate being analogous to that of a con- 
vict®* and not that of an employee or servant, he is 
not entitled to the benefit of provisions of statutes 
with relation to the liability of an employer to his 
employee.°* A municipality which originally builds 
a reformatory is not liable for the tort of the officers 
of the institution,®® unless some relation of agency 
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exists between such officers and the municipality®® 
at the time the tort is committed.*1 A priscner con- 
fined in a reformatory, and while there put into 
solitary confinement for refractory conduct, in ac- 
cordance with rules established for such purpose, 
cannot maintain an action against the warden there- 
of for neglect to provide for him sufficient food, cloth- 
ing, and fires, if he is kept in one of the usual cells,°? 
and there is no evidence of express malice®® or of 
such gross negligence as to authorize an inference of 
malice.®4 


VI. COMPENSATION FOR MAINTENANCE OF INMATES 


[§ 13] A. In General. Defects in the commit- 
ment*® or in the proceedings resulting in the com- 
mittal,®° do not affect the right of a reformatory to 
recover for the maintenance of an inmate thereof. 
‘Where a discretion is by law conferred .on the com- 
mitting officer to order the cost of maintenance of a 
prisoner in a reformatory to be paid from a particu- 
Jar fund,®* such officer must exercise that discretion 
personally.®® 


[§ 14] B. Liability of County or Town. In the 
absence of any constitutional restriction®® it is with- 
in the power of the legislature to require every coun- 
ty to maintain the inmates of the House of Reform 
which its authorities sentence to confinement there- 
in.“° Where a statute makes it the duty of county 
judges to make an order directing the treasurer of 
the county to transmit to the auditor of public ac- 
counts the sum due for maintenance of inmates of 
the House of Reform,*+ such auditor is authorized to 


wealth’? against a county judge to require such or- 
ders to be made,** since the county is not delinquent 
in paying until such orders are made.** The fact 
that a county auditor has made such payment irreg- 


‘ularly, without an order from the court, does not 


vitiate the state’s claim,’® since it was the court’s 
duty to make the order.7® Under a statute provid- 
ing that the town from which a person is committed 
to a reform school shall be lable to pay for his 
board,** the action to recover therefor should be 
brought in the name of the reform school and not 
in the name of the state,7® but such a defect may be 
avoided by an amendment.’® The right of a reform- 
atory to maintain an action to recover for the main- 
tenance of inmates does not depend on the strict 
exercise in other respects, by the officers charged 
with that duty, of the law giving the right of re- 
covery.°° 


[§ 15] C. Reimbursement or Recovery Back of 


maintain an action in the name of the common- 


55. See States [36 Cyc 881]. 


56. Lewis v. State, 96 N. Y. 71, 48 
AmR 607; Ackley v. Board of Educa- 
tion, 174 App. Div. 44, 159 NYS 249. 

fa] Rule applied.—A child who 
has been committed to the Brooklyn 
Truant School by a magistrate, and 
thence transferred and committed to 
the New York Parental School, oc- 
cupies a status analogous to that of 
a convict and no recovery can be had 
for him against the Board of Educa- 
tion of the City of New York for an 
injury received by him when at work 
in the printing shop or press room 
alleged to have been occasioned by the 
negligence of defendant in failing to 
provide instruction and training or 
a safe place for work or proper rules 
for working and guarding machin- 
ery and proper guards for machin- 
ery or a competent person to take 
charge of the work. Ackley v. Board 
of Education, 174 App. Div. 44, 159 
NYS 249. 

57. Status of convicts see Con- 
viets §§ 2-14. 


58. Ackley v. Board of Education, 
174 App. Div. 44, 159 NYS 249. 


59. Detroit v. Laughna, 34 Mich. 
402. 


60. Detroit v. Laughna, supra. 
61. Detroit v. Laughna, supra. 


Torts of municipality generally see 
Municipal Corporations §§ 1700-2080. 


62. Williams v. Adams, 3 Allen 
(Mass.) 171. 


63. Williams v. Adams, supra. 
64. Williams v. Adams, supra. 


65. Peo. v. Dickson, 57 Hun 312, 
10 NYS 604 [aff 123 N. Y. 689, 25 NE 
953]. 


66. State v. Hollis, 59 N. H. 390. 


Payment. 


| 67. See statutory provisions. 


68. Boys’, etc., Aid Soc. v. Reis, 71 
Cal. 62:7, 12) F796: 


69. See constitutional provisions. 


{a] A constitutional provision that 
the commonwealth shall provide for 
all supplies for convicts, has no ref- 
erence and is not to be applied to in- 
mates of thé House of Reform, but 
applies to persons convicted of felo- 
nies and sentenced to confinement in 
the penitentiary. Lang v. Com., 190 
Ky. 29, 226 SW 379. 


70. Lang. v. Com., supra. 


fa] Under a statue providing: (1) 
That the court may pay a sum not 
exceeding twenty dollars monthly for 
each person committed, it was held 
that the word “may” had a manda- 
tory meaning equivalent to ‘‘must.” 
Los Angeles County v. State, 64 Cal. 
A 290 ee 2 ee boa. (C2) eo When any; 
child over ten years of age and under 
sixteen” shall be confined in a house 
of reform, the county shall pay for 
the maintenance of “such child” a 
stated sum per year, the county is lia- 
ble only for the maintenance of the 
child until it attains the age of six- 
teen years, although under another 
statute the county is liable for the 
maintenance of girls for the full pe- 
riod of their detention, regardless of 
age. Tincher v. Com., 208 Ky. 661, 
271 SW 1066. 

{b] Taking money for benefit of 
institutions not under state control. 
—A statute authorizing courts to 
commit a minor accused of crime to 
the reformatory, the expense to be 
borne from the funds of the county 
where the criminal proceeding is 


pending, is not in conflict with a con- 
stitutional prohibition against the 
payment of money from the state 


Under statutes in some jurisdictions®* 


treasury for the benefit of an institu- 
tion not under the exclusive control 
of the state as a state institution. 
Boys’, ete.; Aid Soc. v. Reis, 71 Cal. 
627, 12 P 796 (construing Pen. Code, 
§ 1388). 

[c] Appropriating money for sup- 
port of school not under exclusive 
control of officers of public schools.— 
Nor does such a statute conflict with 
a constitutional prohibition against an 
appropriation of public money for the 
support of a school not under the ex- 
clusive control of the officers of pub- 
lic schools, such provision having ref- 
erence to schools, as such, in the or- 
dinary acceptation of the term. 
Boys’, etc., Aid Soc. v. Reis, 71 Cal. 
627, 12° P 796. 

{[d] County funds to maintain 
state institution.—Statutes requiring 
a county to pay the cost of convey- 
ing a child to, and maintenance at, 
a reformatory, are not unconstitution- 
al as directing county funds to the 
discharge of expenses of a state in- 
Stitution.) /lincher =v, Com 2/0 Sake. 
661, 271 SW 1066. 

71. See statutory provisions. 

72. Lang v. Com., 190 Ky. 29, 226 
SW 379. 

73. Lang v. Com., supra. 

74 Lang v. Com., supra. 

75. Los Angeles County 
64 "Cal. A. (2910,°222" P 153: 

76. Los Angeles County v. State, 
supra. 

77. See statutory provisions. 

78. State v. Hollis, 59 N. H. 390. 

79. State v. Hollis, supra. 
vrei Wade v. Salem, 7 Pick. (Mass.) 

81. See statutory provisions. 


v. State, 
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the poor district within which the child had its last 
legal settlement is liable to the county for the amount 
paid by the county to the house of refuge for the 
maintenance of the child,*? regardless of whether the 
commitment was for a felony or misdemeanor.** 
Under other statutes the county may recover from 
cities a reasonable sum for the support and mainte- 
nance of children from such cities.*4 In other juris- 
dictions the court may direct a parent, financially 
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able,8®> to reimburse the county for the expense of 
maintenance,*® although such parent was deprived 
of the custody of the child in divorcee proceedings.§? 
Where the process by which a boy is committed to 
a reform school is void, the town from which he 
was committed cannot recover sums paid for his 
support at that school from the town of his legal 
settlement.*® 


VII. TRANSFER OF INMATES TO PRISON*® 


[§ 16] The legislature, in the exercise of the po- 
lice power, may enact laws for the transfer of crim- 
inals from one institution to another,®® and such 
statutes are not unconstitutional as denying due proc- 
ess of law®! although not providing for a new trial®? 
or a hearing.®? Under such statutes, a board of con- 
trol may transfer an inmate, on the ground of dis- 
cipline, to a penitentiary,®* and such transfer is not 
a judicial act®® subject to review by habeas corpus.?° 


But in a jurisdiction where the advantages of the 
reformatory over the penitentiary is confined to mi- 
nors who cannot be sentenced directly to the peni- 
tentiary instead of to the reformatory, a provision 
of law authorizing the officers of the reformatory 
to transfer to the penitentiary an inmate on the 
ground of discipline is deemed to be unconstitu- 
tional.®? 


VIII. DISCHARGE OF INMATES®® 


[§ 17] A. Persons under Indeterminate Sentence. 
Tn some jurisdictions discretion is lodged in the board 
of control by statute®® to terminate an imprison- 
ment authorized by the indeterminate sentence law 
before the maximum time prescribed by the statute 
under which the sentence was pronounced.: This 
diseretion of the board to shorten the term of im- 
prisonment is not subject to interference by the 
courts.” 

Discharge of prisoner transferred to state prison.’ 
Under statutes in some jurisdictions* the sentence of 
a prisoner, sentenced in the first instance to a state 
reformatory, but who because he is incorrigible is 


82. Lawrence County v. Big Bea- 


transferred to a state prison, is for an indeterminate 
term, commencing with his imprisonment in the re- 
formatory with a minimum of one year, and a maxi- 
mum fixed by law for the crime of which he was 
confined and sentenced, and he may be released on 
parole or absolutely discharged as are other pris- 
oners confined under an indeterminate sentence.® 


[§ 18] B. Conditional Discharge and Parole. 
Statutes in some jurisdictions® authorize certain 
courts to discharge on parole inmates of a reforma- 
tory.” An inmate of a reformatory whose discharge 
therefrom is conditioned on good behavior remains 
legally an inmate of the institution and is subject to 


In Massachusetts an inmate of 


ver, 2 Pa. Dist. 760, 12 Pa. Co. 414. 


83. Lawrence County v. Big Bea- 
ver, supra. 


-84 Salt Lake County v. Salt Lake 
City, 42 Utah 548, 134 P 560. 


[a] Siability of city for mainte- 
nance.—Statutes providing that on 
recommendation of the juvenile court 
commissioner the board of county 
commissioners in all counties contain- 
ing cities of the first and second 
class shall establish detention homes 
for delinquent children, and that such 
county may recover from the cities a 
reasonable sum for the support and 
maintenance of the delinquent chil- 
dren from such cities, are not uncon- 
stitutional. Salt Lake County v. Salt 
Lake City, 42 Utah 548, 134 P 560. 


85. Svoboda v. Alameda County 
Super. Ct., 190 Cal. 727, 214 P 440. 

86. Svoboda v. Alameda County 
Super. Ct. supra. 

87. Svoboda vy. Alameda County 
Super. Ct. supra. 

88. Lewiston v. Fairfield, 47 Me. 
481. 

89. Discharge of inmate from pris- 


on after transfer from reformatory 
see infra § 17. 

Transfer to penitentiary on attain- 
ing majority see Infants § 225. 


90. Sheehan’s Pet., 254 Mass. 342, 
150 NE 281. 

91. Sheehan’s Pet., supra. 

[a] In Kansas it was held that a 


-confinement in a reformatory did not 
render the prisoner infamous, and 


that a statute authorizing a transfer 
of an inmate to the penitentiary was 
unconstitutional as conferring judi- 
cial power on the managers and de- 
priving the convict of his liberty 
without due process of law. In re 
Dumtords 7 ikKan. A. 89, 53) P92. 


92. Peo. v. Warden County Peni- 
tentiary, 183 NYS 885; In re Schia- 
vone, 183 NYS 884; Peo. v. Warden 
County Penitentiary, 183 NYS 882; 
Pellissier v. Reed, 75 Wash. 201, 134 
Pes: : 


93. Stagway v. Riper, 
201, 86 A 440; Peo. v. Warden County 
Penitentiary, 183 NYS 885; In re 
Schiavone, 183 NYS 884; Peo. v. 
Warden County Penitentiary, 183 NYS 
882; Pellissier v. Reed, 75 Wash. 201, 
4A Sse 


94. Ex p. Canary, 116 Wash. 
200 P 307; Pellissier vy. Reed, 
Wash. 201, 134 P 813. 


[a] Right to sentence to the re- 
formatory is statutory and the sen- 
tence must be read in the light of the 
statute, and when so read becomes a 
qualified or conditional sentence; and 
the commitment is in legal contem- 
plation an order to the board of man- 
agers to keep the convicted one as a 
ward, pending his good behavior, or 
until they are satisfied that his wel- 
fare demands that he be transferred 
to some other institution. Pellissier 
v. Reed, 75 Wash. 201, 134 P 813. 


[hb] Although not convicted of a 
felony, an inmate of a reformatory 
may be transferred for misconduct to 
the penitentiary. Peo. v. Warden 
County Penitentiary, 183,NYS 882. 


84-N. StL. 


569, 
75 


[e] 
the Industrial School for Boys may 
be transferred to the reformatory un- 
der the statute. Sheehan’s Pet., 254 
Mass. 342, 150 NE 231. 


95. In re Murphy, 62 Kan. 422, 63 
Ps 423); 0n re -Cacssidye13) ev tates 
Ex p. Canary, 116 Wash. 569, 200 P 
307; Pellissier v. Reed, 75 Wash. 201, 
134 P 813. 


96. In re Murphy, 62 Kan. 422, 63 
P 428; Ex p. Canary, 116 Wash. 569, 
200 P 307. 


97. Peo. v. Mallary, 195 Ill. 582, 68 
NE 508, 88 AmSR 212 (holding fur- 
ther that a contention that the trans- 
fer was a voluntary escape and hence 
there was no authority to place the 
prisoner in the reformatory is with- 
out merit, the doctrine of voluntary 
escape having no application to crim- 
inal cases). 


98. Discharge of: 


Juvenile delinquent see Infants § 244. 
Juvenile offender see Infants § 225. 


99. See statutory provisions. 
1. Terry v. Byers, 161 Ind. 360, 68 
NE 596; Miller v. State, 149 Ind. 607, 


49 NE 894, 40 LRA 109. 


2. Terry v. Byers, 161 Ind. 360, 68 
NE 596. 


3. Discharge of prisoners general- 
ly see Prisons § 44. 


4 See statutory provisions. 
5. Peo. v. Kaiser, 203 NYS 375. 
6 See statutory provisions. 


7. In re Huntingdon Reformatory, 
21 Pa. Dist. 574. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 18-19] 


its discipline.* Upon violating the condition of a 
discharge conditioned on good conduct, an inmate of 
a reformatory may be rearrested and confined for 
a term equal to the unexpired term,® and such re- 
arrest and commitment may take place after the ex- 
piration of the original term.!° 


[§ 19] C. Right to Surplus Profits of Labor of 


*REFRACTORY. A term indicating the charac- 
ter of earths or metals that are infusible, or require 
an-extraordinary degree of heat to fuse them.! 

REFRESHING MEMORY.? 

REFRESHMENT.? 
intoxicating liquors.* 

“Place of refreshment” may include a place where 
intoxicating liquors are sold as a beverage.® 

Refreshment saloon.© A room.or rooms fitted up 
for purposes similar to those of a restaurant.’ 


REFRIGERATOR CAR.® A car built for the pur- 
pose of carrying freight and provided with applianc- 
es for using ice in order to preserve its contents.® 


8. Peo. 


A term which may include 


v. Lasch, 122 Misc. 223, 202 


REFORMATORIES—REFUND 


Carriers §§ 88, 101, 890. 

R. Co. v. Lone Star 
Salt’Co., 26 Tex! Civ. A. 531, 534, 63 
SW 1025 (the appliances for ice con- 
stitute the only material difference 
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Inmates. The repeal of a law which directs that the 
surplus profits of the labor of inmates of a reforma- 
tory shall be paid to them on their discharge takes 
away the authority to pay the proceeds of labor 
done before the repeal to those who are not dis- 
charged until after the repeal.*+ 


REFUGE."° 
REFUND.1: [§ 1] A. As Noun. 


or return of money.?? 


[§ 2] B. As Verb. To give back;'* to pay 
back;!° to pay back money which ought not to have 
been paid;!® to reimburse;!? to repay;1® to replace 
that which has once been funded by a new fund;*® 
to restore;2° to return by a party who has received 
money which ought not to have been paid;** to re- 
turn in payment or compensation for what has been 
taken ;?2 to return money had by one party of an- 
other;?* to supply again with funds.?* The term 
does not necessarily mean to return the identical 


‘ 


Repayment ;'” 


110, 128 P 480; Troy Union R. Co. v. 
Troy, 227 App. Div. 351, 2388 NYS 577]. 

17. Webster D. [quot Shaw v. Wa- 
ter Supply, etc., Co., 23 Colo. A. 110, 
128 P 480; Cash v. Portland R., etc.,, 


between such car and an ordinary 


House of refuge see Reforma- 


NYS 416; In re Juvenile Ct., 21 Pa. 
Dists3bs Bx pb cessiay. 18 1.1480 warktonn ee ee 
9. Peo. v. Coon, 17 Misc. 261, 40 
NYS 33; In re Juvenile Ct., 21 Pa. 
Dist. 535. ; A 
10. Peo. v. Coon, 17 Misc. 261, 40 | freight car). 
NYS 33. 10. 
11. Williams v. Middlesex County, | tories § 1. 


4 Metc. (Mass.) 76. 

1. Jenkins v. Johnson, 13 F. Cas. 
No. 7,271, 9 Blatchf. 516, 519, 5 Fish. 
Pat. Cas. 433. 

“Earth” 19 C. J. p 855. 

“Metal” 40 C. J. p 653. 


2. See Evidence §§ 829, 1091; Wit- 
nesses [40 Cyc 2447-2471]. 

3. Cross references: 
Civil Rights § 18. 
Criminal Law § 2520. 
Entertainment 20 C. J. p 1267. 
Licenses § 78. 
New Trial § 104. 
Saloon [35 Cyc 714]. 
Sunday [37 Cyc 553]. 
Trial [388 Cyc 1823, 1825]. 


4 Rhone v. Loomis, 74 Minn. 200, 
204, 77 NW 31. 


[a] “Entertainment” as qualifying 
meaning of “refreshment” see Howes 
v. Board of Inland Revenue, 1 Ex. D. 
385, 393. p - 

5. Rhone v. Loomis, 74 Minn. 200, 
204, 97 NW 381 (where, however, the 
phrase was held not to include a sa- 
loon). Z 

6 “Refreshment bar” see Innkeep- 
ers § 4 text and note 37 [b]. 

“Saloon” [35 Cyc 714]. 

7 State v. Hogan, 30 N. H. 268, 
272 (although spirituous liquors are 
frequently kept in such place, they 
do not necessarily form an element in 
the definition). 

See also Innkeepers § 1 et seq. 

[a] Not synonymous with “eating- 
house.’”—State v. Hogan, 30 N. H. 268, 
272. 

[b] Does not include shop which 
is used for the manufacture and sale 
of tobacco, snuff, and cigars. State v. 
Hogan, 30 N. H. 268, 272. 

“Restaurant” 54 C. J. 


8. Duty of carrier to furnish see 


Solna of refuge see Shipping [36 Cyc 
11. Cross references: 

Army and Navy § 3871. 

dete Meets for Benefit of Creditors § 


Counties § 323. 

Customs Duties §§ 202, 203. 

Executors and Administrators §§ 687, 
1258, 1348, 1344. 

Fire Insurance §§ 148, 149, 616. 

Forgery § 115. 

Guardian and Ward §§ 352, 356. 

Insurance §§ 403-422. 

Internal Revenue §§ 265-272. 

Intoxicating Liquors §§ 178-180. 

Licenses §§ 130-134. : 

Limitations of Actions §§ 222-224. 

Mandamus § 784. 

Marine Insurance §§ 117-130. 

Motor Vehicles § 200. 

Municipal Corporations §§ 3425-3435, 
3568, 4157, 4158, 4450-4454. 

Mutual Benefit Insurance §§ 51, 52. 

Payment §§ 280-341. 

Public Lands §§ 522, 533, 595. 

References § 374. 

Sales [35 Cyc 704]. 

Schools and School Districts [35 Cyc 
986, 1025]. 

Shipping [36 Cyc 311, 343]. 

Taxation [37 Cyc 1170]. 


12. Century D. [quot Cash v. Port- 
land, R:, etc., Co., 92 Or. 81, 179 P 909, 
Onate 

“Repayment” post. 


13. Century D. [quot Gregerson v. 
J. G. Cherry Co., (lowa) 231 NW 350, 
351; Cash v. Portland R., etc., Co., 92 
Ore Si 79 F909, 9111: 


14. Webster D. [quot Buffalo First 
Nat. Bank v. Wallace, 50 N. D. 330, 
196 NW 3038; Cash v. Portland R., 
CtemiComo2nOr, o1, Lo 909) Suit, 


15. Home Sav. Bank v. Morris, 141 
Iowa 560, 120 NW 100, 101. 


16. Bouvier L. D. [quot Shaw v. 
Water Supply, etc., Co., 23 Colo. A. 


———— 


*By WM. 


Co., 92 Or. 81, 179 P 909, 911]. 
“Reimburse” post. 


18. Century D.; New Standard D.; 
Webster New Int. D. [all quot Hol- 
lingsworth v. Lewis, 93 Cal. A. 526, 
269 P 709, 710]; Century D. [quot 
Farmers’ Bank v. Nichols, 25 Ok1. 547, 
106 P 834, 138 AmSR 931, 21 AnnCas 
1160]; Webster D. [quot Shaw v. Wa- 
ter Supply, etce., Co., 23 Colo. A. 110, 
128 P 480; Buffalo First Nat. Bank 
v. Wallace, 50 N. D. 330, 196 NW 308; 
Cash v. Portland R., ete:, Co., 92 Or. 
81, 179 P 909]; In re Smart, 136 Fed. 
974, 976; Schaffer v. Hotel, etc., News 
Co., 266 Mass. 276, 165 NE 389, 390. 


“Repay” 54 C. J. 


19. Webster D. [quot Long Beach 
Soa eee 180), Cali 52," 179 Pai93: 


20. Webster D. [quot Shaw v. Wa- 
ter Supply, etc., Co., 23 Colo. A. 110, 
128 P 480; Buffalo First Nat. Bank v. 
Wallace, 50 N. D. 330, 196 NW 3083 
Cash v. Portland R., ete., Co., 92 Or, 
81, 179 P 909]; Home Sav. Bank vy. 
Morris, 141 Iowa 560, 120 NW 100, 
1025 Tucker v., Linn, wGNS de Ch.) oe 
A 1017, 1019; Gutch v. Fosdick, 48 N. 
J. Eg. 3538, 356, 22 A) 590; 27 AmSR 
473. 


[a] In strictness the term means 
“to pour back.” Shaw v. Water Sup- 
ply, “etc. (Cosy (Colos_ A.) 123 Peeeoe 
Maynard v. Mechanics’ Nat. Bank, 1 
Brewst. (Pa.) 483, 484, 


“Restore” 54 C. J. 


21. Schaffer v. Hotel, ete., News 
Co., 266 Mass. 276, 165 NE 389, 390. 


22. Century D. [quot Farmers’ 
Bank v. Nichols, 25 Okl. 547, 106 P 
834, 188 AmSR 931, 21 AnnCas 1160; 
Cash v. Portland R., ete., Co., 92 Or. 
81, 179 P 909, 911]; Webster D. [quot 
Shaw v. Water Supply, ete., Co., 23 
Colo. A. 110, 128 P 480]. 


23. Black L. D. 


24. Webster D. [quot Cash v. Port- 
land RR. ete, Co.)-92, Or, 81,179 Peso, 
Sa La Ml le 
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property received?® or to pay back in kind,?® al- 
though it may mean to restore or turn back the iden- 


tical thing.?? 


Refunded. A term meaning paid.?® 
Refunding. A term meaning merely a funding 


again or anew.?°® 

REFUSAL.*° 
accept ;°? 
or offered for acceptance;** reject 


demanded, solicited, or offered for acceptance;** re- 
jection of something proposed or tendered.*® 
not mere negligence, however gross.*° 


Term may mean an option.?? 


“Funds” see Fund § 2. 

“Supply” [87 Cyc 607]. : 

25. In re Smart, 136 Fed. 974, 976; 
Farmers’ Bank yv. Nichols, 25 Okl. 547, 
aver 834, 188 AmSR 931, 21 AnnCas 

26. Davis v. Oakland First Nat. 
Bank, 26 Ariz. 621, 229 P 391, 395. 

27. Davis v. Oakland First Nat. 
Bank, supra. 

28. Maynard vy. Mechanics’ 
Bank, 1 Brewst. (Pa.) 483, 484. 

fale Paid?’ 
nard v. Mechanics’ 
Brewst. (Pa.) 483, 484. 

“Paid” 46 C. J. p 1168. 


Nat. 


Nat: Bank at 


29. Manly v. Pueblo County, 46 
Colo. 491, 104 P 1045, 1046. 
Refunding bonds: 
Corporations §§ 2574, 2620. 
Counties § 323. 
Equity § 947. 
Executors and Administrators §§ 
1295-1304. 


Judgments § 766. 

Municipal Corporations §§ 4065, 4157, 
4158, 4160. 

Railroads § 575. 

Schools and School Districts [35 Cyc 


- 986]. 
States [36 Cyc 900]. 


30. Cross references: 

Accident Insurance §§ 201, 362. 

Agency § 429. 

Auctions and Auctioneers § 44. 

Bankruptcy § 665. 

Bills and Notes §§ 487, 859. 

Pos and Construction Contracts 

, 108. 

Carriers §§ 54-78, 344, 386-388, 391, 
392, 882, 955—961;:-°980, .981, 1006, 
1063-1068, 1167-1176, 1252-1257. 

Clerks of Courts § 130 text and note 
43 [a]. 

Contempt §§ 32-38. 

Criminal Law §§ 721, 2081, 2510, 2512, 
2517. 

Fire Insurance §§ 481, 570, 665. 

Intoxicating Liquors §§ 117, 144. 

Judges §§ 176, 177. 

Landlord and Tenant § 1000. 

Libel and Slander § 484. 

Mandamus §§ 53-55, 266, 444. 

Master and Servant §§ 79, 80, 86. 

Mortgages §§ 1255, 1836-1843. 

Mutual Benefit Insurance §§ 184, 187. 

Obstructing Justice §§ 16, 30, 44, 59. 

Partition §§ 718-730. 

Physicians and Surgeons §§ 111, 132. 

Pleading §§ 964, 1051. } 

Process § 84. 

Sheriffs and Constables [35 Cyc 1636, 
1643, 1692, 1709, 1715, 1767, 1768]. 

Taxation [37 Cyc 986]. 

Trial [38 Cye 1703-1720, 1771-1774]. 

Trover and Conversion [38 Cyc 20382- 
2040, 2071]. 

Wills [40 Cyc 1958]. 

Witnesses [40 Cyc 2531]. 


31. Webster D. [quot Duffy v. 
State, 60 Nebr. 812, 825, 84 NW 264]. 


[a] Compared with “failure.’—(1) 


Act of refusing;*! declination to 
denial of anything demanded, solicited, 


As so used the ordi- 


synonymous.—May- | 


REFUND—REFUSAL 


nary acceptation of the term is an understanding 
that nothing will be done with the subject to which 


it relates, until the person to whom the refusal is 


Atas8 


: b Phrases: 
ion of something 


108, 46 


Brought v. Cherokee Nation, 4 ind. T. 
462, 470, 69 SW 937; Cape Elizabeth 
v. Boyd, 86 Me. 317, 318, 29 A 1062. 
See also Failure 25 C. J. p 430 text 
and notes 66, 67. (2) Refusal implies 
something more than a mere passive 
failure. Hillsborough County Bd. of 
Primary Elections v. Lester, 96 Fla. 
4847 LS Sad, 203. Cd) A retusallis 
closely analogous to, if not synony- 
mous with, a “willful failure.” Hills- 
borough County Bd. of Primary Elec- 
tions v. Lester, supra. 

[b] “Neglect” distinguished.—(1) 
Hillsborough County Bd. of Primary 
Elections v. Lester, 96 Fla. 484, 118 
S 201, 203; Kimball v. Rowland, 6 
Gray (Mass.) 224, 225; Gallemore v. 
Gallemore, 115 Mo. A. 179, 191, 91 SW 
406; Beckhard v. Rudolph, 68 N. J. 
Eq. 740, 747, 63 A 705; Osborne v. 
International R. Co:, 226 N.Y. 421; 
123 NE 849. See also Neglect 45 C. 
J. p 605 text and note 87 [a]: (2) 
“When the words ‘neglect’ and ‘re- 
fusal’ are used: in reference to the 
payment of money refusal is 
a failure to pay money when demand- 
ed; neglect is the failure to pay mon- 
ey which the party is bound to pay 
without demand.” Kimball v. Row- 
land, 6 Gray (Mass.) 224, 225. 


32. Agri Mfg. Co. v. Atlantic Fer- 
tilizer Co., 129 Md. 42, 98 A 365, Ann 
Cas1918D 396. 

“Decline” 18 C. J. p 30. 


33. Webster D. [quot Duffy v. 
State, 60 Nebr. 812, 825, 84 NW 264]. 
See Beckhard v. Rudolph, 68 N. J. Eq. 
740, 747, 638 A 705. 


“Denial” 18 C. J. p 485. 


34. King v. Empire Collieries Co., 
148 Va. 585, 139 SE 478, 479, 58 ALR 
193. 


[a] In fits derivative and intrinsic 
meaning the term includes the idea of 
absolute rejection. Brooklyn Heights 
R; Comyvs Brooklyn: City GR. -Coy e105 
App. Div. 88, 89, 98 NYS 849. 

35. Webster New Int. D. [quot 
Agri Mfg. Co., v. Atlantic Fertilizer 
Co., 129 Md. *42;, 98 A 365, AnnCas 
1918D 396]. : 

“Rejection” post. 

36. King v. Empire Collieries Co., 
148 Va. 585, 139 SEH 478, 480, 58 ALR 
193. 

37. English L. D. [quot Kennerley 
v. Simonds, 247 Fed. 822, 827]; Hake 
v. Groff, 282 Mich. 233, 205 NW 145. 
See Tracy v. Albany Exch. Co., 7 N. 
Y. 472, 474, 57 AmD 538. 


[a] Is often used to indicate an 
option. Bouvier L. D. [quot Kenner- 
ley v. Simonds, 247 Fed. 822, 827]. 


[b] As used in lease.—A provision 
in a lease giving the lessee the re- 
fusal of the premises for a definite 
period after the term has expired 
means that he has an option to renew 
the lease for that period. Hake v. 


ft 


given shall give some positive answer in regard to 


Term implies or presupposes a demand,*° re- 
quest,+® knowledge,#? or notice.*? 
imply the right of election.** 
“Kirst refusal to purchase,”** “neglect 
and refusal,”*® “neglect or refusal,”*® “neglect or re- 
fusal to pay,”’4? “refusal of duty,”** “refusal of pay- 
ment,’*? “refusal to act,”®° “refusal to allow,’”°? 
“refusal to be examined ‘according to law,”®? “re- 
fusal to codperate,”’®* “refusal to issue certificate,”®* 


The term may 


Groff, 232 Mich. 238, 205 NW 145. 
“Option” 46 C. J. p 1122. 


38. Hosford v. Carter, 
(N. Y.) 452, 453. 


10 AbbPr 


39. Mutual L. Ins. Co. v. Hill, 178 
Ue Sy 347, 350, 20 SCt 914) 44 aiNeas 
1097; Hill v. Mutual L. Ins. Co., 113 


Fed. 44, 45; Williams v. Bagnelle, 138 
Cal. 699, 702, 72 P 408; California Can- 
neries Co. v. Great Western Lumber 
Go. 44, Cal: -A. 69-5 185. 2 10087, OOS: 
207 P 908; Hillsborough County Bd. 
of Primary Elections v. Lester, 96 
Fla. 484, 118 S 201, 203; Powell-Sand- 
ers Co. v. Carssow, 28 Ida. 201, 152 
P 1067; Brought v. Cherokee Nation, 
4 Ind. T. 462, 470, 69 SW 937; Kim- 
ball v. Rowland, 6 Gray (Mass.) 224, 
225; Beekhard vy: Rudolph, 68 N. J: _ 
Eq. 740, 747; Mitchell v. Baring, 10 
B, & C. -4, 10, 21 ECL 12, 109 Reprint 
352, 4 C. & P. 35, 19 ECL 395, 172 Re- 
print 595. 
“Demand” 18 C. J. 478. 


40. Hillsborough County Bd. of 
Primary Elections v. Lester, 96 Fla. 
484, 118 S 201, 203; Beckhard v. Ru- 
dolph, 68 N. J. Eq. 740, 747, 63 A 705. 

“Request” 54 C. J. 


© |) Mutual iia ins Cor -v. Hil 7s 
1 Ss 847, 3507 20) SChoi4s-445 reas 
Hill vo Mutualel.insy Co. 145 
Fed. 44, 45. 


“Knowledge” 35 C. J. p 919. 


42. Mutual L. Ins. Co. v. Hill; 178 
» See Fly 950. 202 SCE Ott 4a neds 
1097; . Mutual Ee Ins) Co: its 
Fed. 44, 45; Daniels v. Ellison, 3 N. 
E279, 28%. 

“Notice” see Notices §§ 2-4. 

43. King v. Empire Collieries Co., 
148 Va. 585, 189 SE 478, 479, 58 ALR 
rose 

“Election” 19 C. J. p 1257. 

44. Hake v. Groff, 232 Mich. 233, 
235, 205 NW 145.. 

45. See Neglect 45 C. J. p 605 text 
and note 87. . 

46. See Neglect 45 C. J. p 606 text 
and note 92. 

47. See Neglect 45 C. J. p 606 text 
and note 93. 

4s. U. S. v. Krafft, 249 Fed. 919, 
925, 162 CCA 117, LRA1918F 402. 

49. In re Erie Exposition Assoc., 
19 BF. (2a) 524, 525;. Mitchell v.. Bar- 
ing) HOS s sn Ci. 4, Oa Cie 2s Oo 
Reprint 352, 4 C. & P. 35, 19 ECL 395, 
172 Reprint 595. 

50. Sherman v. Credit Finance 
Corp., 78 Colo. 330, 241 PB 722: 

51. Jefferson County v. Lessing, 
129 Miss. 1, 91'S 697, 698. 


52. In re Blitz, 232 Fed. 276. 


53. Rushing v. Commercial Cas- 
ualty Ins. Co.,.225 App. Div. 49, 232 
NYS 255, 260. 


54. Weston v. Railroad Comrs., 205 
Mass. 94. 96, 91 NE 308. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


REFUSAL—REFUSE 


“refusal to pay a tax,’’®> “refusal to receive,’’®® “re- 
fusal to serve,”*7 “refusal to ship,”°* “refusal to sup- 
pont,222 “refusal cee lO) bake: CORew alin starl— 
ure or refusal to perform a duty ‘required by stat- 
ute,”°? and “willful refusal or neglect.’’®? 


REFUSE. [§ 1] A. As Noun.*? That which is 
refused or rejected; waste or useless matter; the 
worst or meanest part;°* rubbish.° 


Phrases: “House refuse,”®* “refuse consumed,’”®? 

“refuse of a trade, manufacture, or business,’’®§ ref 
use of material,”’®® “refuse of trade,”7° and “trade 
Meise... 


[§ 2] B. As Verb. The ordinary signification of 
the term is to deny a request or demand.72 It has 
been variously defined as meaning to decline the 
acceptance of something offered, or to fail to com- 
ply with some requirement;7? to decline to accept ;74 
to decline to do or grant;7*° to decline to do what is 
solicited, claimed, or commanded;** to deny, as a 
request, ‘demand, or invitation; to decline to accept; 
reject;*7 to deny, to decline, to reject, not merely 

negatively to fail;*2s fo deny, as a request, demand, 

55. Stokes v. Watkinson, 189 Cal. 


79, 207 P 689, 691; Cape Blizabeth v. 
Boyd, 86 Me. 317, 318, 29 A 1062. 


69. 


Gay v. Cadby, supra. 
70. Gay v. Cadby, supra. 
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invitation, or command;7® to reject;*° not to com- 
ply with.*1 

Term implies or presupposes a demand,*? notice, ae 
request,®* or suggestion.*® F 


As applied to offer of property under a contract 
of sale, the right to refuse the property obviously 
implies that the title has not yet passed.*° 


“Refusing to comply” ordinarily means the same 
as “failing to comply,”’? but the meaning of the 
phrase may be affected by accompanying explana- 
tory words.*® 


Phrases: “Deny, refuse, or neglect,”*® “fail and 
refuse,”’®°® “fail or refuse,”®! “fail, refuse, and neg- 
lect to comply with the provisions,”®? “fail, refuse, 
or neglect,”®? “neglect and refuse,”®* “neglect or 
refuse,”®® “refuse or neglect,’”®® “refuse or neglect to 
maintain and provide,’’®? “refuse the payment of,’ 
“refuse to execute,”®® “refuse to put on sale,” ‘eve- 
fuse to sign,’’? “refuse to take an oath,’ “shall senile 
refuse or neglect,”* and “unlawfully did neglect. and 
refuse to provide said child;’’> also “if he refuses,’’® 


teri oee Nat. “Bank, (OKI) "249 = 


83. Merrifield v. Cobleigh, 4 Cush. 

56. Garrison v. Southern R. Co.,| g be PYORS ¥ bondon, [1909] 2.%-| (Mass.) 178, 185; Daniels v. Ellison, 
150 N. C. 575, 64 SE 578, 581. Hotels, Ltd, [1906] 2K. B. 39, 47. | 3 N. H. 279, 287. 

57. Brooklyn Heights R. Co. v. : ‘ eae Tite ; 84. Wimberly v. Georgia Southern, 

Brooklyn City H. Co, 105/App. Divi l'pere- Sh6 Ale aoe oo 8 810; Burne | cies R. Co, 6 Ga, A. 26d, 268, 63m 


88, 89, 93 NYS 849. 


vy. Fox, 113 Ind. 205, 206, 14 NE 541; 29; 


Merrifield v. Cobleigh, 4 Cush. 


58. Garrison v. Southern Pac. R.| Osborne v. International R. Co., 226 | (Mass.) 178, 185. 
Co; 150 NoC. 575; 64 SEH 578) 583. N. Y. 421, 425, 123 NE 849. 85. State v. Taylor, 134 Mo. A. 430, 
59. Gallemore v. Gallemore, 115 73. Peo. v. Perkins, 85 Cal. 509, 511, 441, 114 SW 1029. 
Mo. A. 179, 191, 91 SW 406, 410. 26 P 245; California Cannertes CB. nce: nent Mee Coys ea en 
‘Oe eV. mation: .,| ¥. Great Western Lumber Co., 44 Cal.| tilizer Co., J Md. 42, 49, 9 365, 
Bo 'Go., 103 Poe 200, 135 SW Eel, Gos, | A- 69, 185 P 1008, 1010, 207 P 908. | AnnCasi9i8D 396. 
61. King v. Empire Collieries Co “Decline” 18 C. J. p 30. 87. Taylor v. Mason, 9 Wheat. (U. 


Sena S.) 327, 6 L. ed. 101 [quot Virginia, 
ree Va. 585, 189 SE 478, 480, 58 ALR Sie Gee De ey oe ate Wheel Co: v. Harris, 10 Vanes 
62. Reg. v. LeClair, 2 CanCrCas | 358, 58 S 963, 965]. ual; oe Ya, Lame, le ee 
97-299. [a] To refuse is literally to pour 

GQuESce Retusallante: back, that is, to send back. Brook-| , 88%, Taylor v. Mason, 9 Wheat. (U. 


64. Century D. [quot Haley v. Bos- 
ton, 191 Mass. 291, 294, 77 NE 888, 5 
LRANS 1005]; Pantlind v. Grand 
Rapids, 210 Mich. 18, 25, 177 NW 302 
15 ALR 280. 

fa] Similar definition.—‘‘That 
which is refused or rejected as use- 
less or worthless.” Baltimore, etc., 
R. Co. v. Carnegie Steel Co., 251 Fed. 
682, 684. 

[b] “Waste” synonymous.—State 
v. Howard, 72 Me. 459, 465. 


[ce] Term may include: (1) Ashes. 
Haley v. Boston, 191 Mass. 291, 293, 77 
NB 888, 5 LRANS 1005; Gay v. Cad- 
jonen Dh, 1B) 1B), “SOs CD) Ae ise eee 
oil. The Albania, 30 F. (2d) 727, 728. 
(3) Both solid and liquid refuse. 
Gray v. Heathcote, 88 L. J. K. B. 358. 


{(d] Term does not include a barge 
beached upon the shore of navigable 
water. Longstean v. Owen McCaf- 
frey’s Sons, 95 Conn. 486, 111 A 788, 
792. 

65. Century D. [quot Haley v. Bos- 
ton, 191 Mass. 
5 LRANS 1005]. 

66. Lyons v. London, [1909] 2 K. 
B. 588, 596; Westminster v. Gordon 
Hotels, Ltd., [1906] 2 K. B. 39, 47. 

67. Destructor Co. v. Atlanta, 232 
Fed. 746. 


68. St. Martin v. Gordon, [1891] 1 
Ons: of 65; Reg. v. Bridge, 24 Q. B. 
D. 609. 

{a] “Refuse of any trade, manu- 


facture, or business, or of any build- 
ing materials.”—St. Martin’s v. Gor- 
Ger, 611891) sla Qs sb i6illee Gos Gay. iv. 
Cadby, ZC Pee Damo, 396. 


291, 294, 77 NE 888,. 


lyn Heights R. Co. v. Brooklyn City 
R. Co., 105 App. Div. 88, 89, 33 NYS 
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75. Webster BD: [quot Duffy v. 
State, 60 Nebr. 812, 825, 84 NW 264]. 


76. Webster D. [quot Beckhard 
v. Rudolph, 68 N. J. Eq. 740, 747, 63 
AS Od: 

77. Century D. [quot Bowen v. 
Youngs, 37 Mise 547%) 550,075 NYS 
1027]; California Canneries Co. v. 


Great Western Lumber Co., 44 Cal. A. 
69% L385, Pat O08 AlOT0, 207) 908. 

78. Osborne v. International R. 
Cor, (9S Mises 7. 9s 161 NYS 1042. 

79. Webster D. [quot Duffy v. 
State, 60 Nebr. 812, 825, 84 NW 264]; 
Shaler v. Van Wormer, 33 Mo. 386, 388. 


fa] Similar definition.—‘‘To deny 
a request, demand, invitation or com- 
mand.” Ex p. Montgomery First 


Nat. Bank, 206 Ala. 394, 90 S 340; 
Shaler v. Van Wormer, 33 Mo. 386, 
«388; Beckhard v. Rudolph, 68 IN. J. 
Eq. 740, 747, 63 A 705. 


80. Webster D. [quot Louisville, 
ete., R. Co. v. Mason, 4 Ala. A. 353, 
BD8, O85. 963 1. 


81. Webster Int. D. [quot in Vir- 
ginia, etc., Wheel Co. v. Harris, 103 
Va. 708, 713, 49 SE 991]. See Beall v. 
Deale, 7 Gill & J. (Md.) 216, 225. 


82. California Canneries Co. v. 
Great Western Lumber Co., 44 Cal. A. 
69, 185 P 1008, 1010, 207 P'908; Mer- 
rifield v. Cobleigh, 4 Cush. (Mass.) 
178, 185; Shaler v. Van Wormer, 33 
Mo. 386, 388. But see Mackey v. U. 
S., 290 Fed. 18, 21 (precedent demand, 
deliberately denied, not necessarily 
implied); American Nat. Bank v. 


|note 40; 


S.) 325, 344, 6 L.-ed. 101 

89. See Deny 18 C. J. p 489 text and 
note 25 [a]. 

90. Mackey v. U. S., 
Louisville, ete., R. 
Ala. A. 353, 58 S 963. 

91." See’ Fail -25,C. J. p 429 text 
and note 39. 

92. See Fail 25 C. J. p 429 text and 
Neglect 45 C. J. p 606 text 
and note 20. 

93. Chesapeake, etc., R. Co. v. Com., 
ie Ky. 519, 525, 84 SW 566, 27 KyL 


290 Fed. 18; 
Co. v. Mason, 4 


94. See Neglect 45 C. J. p 606 text 
and note 22. 


95. Gallemore v. Gallemore, 
Mo. A. 179, 191, 91 SW 406. 

96. See Neglect 45 C. J. p 607 text 
and note 26. 

97. Hollingshead v. Hollings 
SUMING ew Ce a.ol, ol ORAL TO. 
Pia Parish v. Wheeler, 22 N. Y. 494, 

4, 

99. Holmes v. Love, 3 B. & C. 242, 
10 ECL 64, 107 Reprint 724. 

1. Wimberly v. Georgia Southern, 
ete., RR: Co., 5 Gaw Ay 263; G8 S B29: 


2. State v. Taylor, 134 Mo. A. 430, 
441, 114 SW 1029. 

3. Duffy v. Edson, 
825, 84 NW 264. 

4 See Neglect 45 C. 
an’d note 27. 

5. See Neglect 45 C. J. p 607 text 
and note 28. 

6. Davis v. Lumpkin, i06 Ga. 582, 
586, 32 SE 626. 
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head, 


60 Nebr. 812, 


J. p 607 text 
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“neglects and refuses,”’ “refuses or neglects,”® “re- 
fuses to pay fare,”® and “whoever neglects 
or refuses to bring in such an account;’’?°® also “failed 
and definitely and specifically refused,”'? “failed and 
refused,”!? “neglected and refused,’’*® “neglected or 
refused,”!* “neglected” or “refused,”?® “refused or 
neglected to perform official duties,’1® “refused to 
convey,’!* “refused to deliver,”!% “refused when 
due,’’?® “that payment was refused,”?° and “willfully 
neglected and refused;”?! also “refusing to do busi- 
ness with them.’’?2 


[§ 3] C. As Adjective.2* Refused; rejected; 
henee, left as unworthy of acceptance; of no value; 
worthless ;?* left as worthless when the rest is tak- 
en; worthless; waste.?® 


Refuse matter. As used in an ordinanee of a penal 
nature the phrase can only extend to matter which 
is in fact noisome, or which has been refused and 
rejected by the owner as worthless.?° 


Other phrases: “Other refuse materials,”?" “ref- 
use accumulation of animal, fruit, and vegetable mat- 
ter,”?° “refuse wood or timber.’’?® 


REGALE EPISCOPORUM. The temporal rights 
and privileges of a bishop.?° 


REGAL FISH. Whales and sturgeons.3! 


REGALEM HABENS DIGNITATEM. Having 
royal dignity.®? 
REGALIA. An abbreviation of jura_ regalia, 


meaning royal rights, or those rights which a king 
has by virtue of his prerogative.*? 


In Spanish law a term sometimes used to indicate 
a right which the sovereign has over anything in 
which a subject has a right of property or “pro- 
piedad.”’?4 


Regalia facere. To do homage or fealty to the 
sovereign by a bishop when he is invested with the 


7 See Neglect LOT p 606 text 
and note 23. 


8. Thompson v. Tinkcom, 15 Minn. 
295, 299. 

9. Hull y. Boston, ete., R. Co.,, 210 
Mass. 159, 96 NE 58, 59, 36 LRANS 25 
406, AnnCas1912C 1147. 


10. See Neglect 45 C. J. p 607 text 26. 
and note 29. ‘ 


11. See Fail 25 C. J. p 429 text and 27. 


note 45. negie Steel Co., 
12. Louisville, ete., R. Co. v. Ma- 23. 
son, 4 Ala. A. 353, 58 S 963. Mich. 


13. See Neglect 45 C. J. p 607 text 29 
and note 33. 8 


463. 
14. Davis v. Lumpkin, 106 Ga. 582, 
586, 32 SE 626. 


15. See Neglect 45 C. J. p 607 text an 
and note 35. 


16. Daugherty v. Nagel, 28 Ida. B 2 T 5 § 64). 
302, 154 P 375. 33. 


17. Burns vy. Fox, 113 Ind. 205, 206, 34. 
14 NE 541. 566. 


18. California Canneries Co. v. 


Black L. D. 


Great Western Lumber Co., 44 Cal. A. 35. Black L. D. 
69, 185 P 1008, 1009, 207 P 908. ere 

; d 36. English D. 

19. Mitchell v. Baring, 10 B. & C. 37. English D 

4, 10, 21 HCL 12, 109 Reprint 352, 4 : eae 


C. & P. 35, 19 ECL 395. 38. 


20. Ex p. Montgomery First Nat. 39. 
Bank, 206 Ala. 394, 90 S 340, 342 [per 


Gardner, J.]; Shaler v. Van Wormer, 
33 Mo. 386, 388. 41. Century D. 
21. Anonymous 6 CanCrCas 165. 42. Black L. D. 


22. Rosenweig v. Whitney, 221 43. 


App. Div. 8, 222 NYS 87, 92 note 14. 


23. Refuse coal see Culm 17 C. J.) 44. 
p 392 text and note 80 


Refuse salt see Salt [35 Cyc 714].|]. 45. 


24. Webster D. 
Co., Ine. v. Howard, 265 Fed. 566, 569]. 46. 


Worcester D. 
Howard, 72 Me. 459, 465] 


State v. Orr, 68 Conn. 101, 109, 48. 
35 A 770, 34 LRA 279. 


Baltimore, etc., R. 
251 Fed. 682, 684. 


Pantlind v. Grand Rapids, 210 
18, 177 NW 302, 15 ALR 280. 
State v. Howard, 72 Me. 459, os 


30. Black L. D. 


Trayner Leg. Max.*[cit Erskine 


Black L. D. 
Hart v. Burnett, 15 iCal 530, 


“Propiedad” 50 C. J. p 788. 


See Due 19°C. J. p 821 text and 3 hid 


ras 


REFUSE—REGE INCONSULTO 


regalia.*® ; 
Regalia majora. Those prerogatives of the king 
which are part of his sovereignty.*° 
Regalia minora. Those prerogatives of the king 
which are created or conferred upon him.°** 


REGALIS POTESTAS IN OMNIBUS. The royal 
authority in all things.?® 

REGALITY. A territorial jurisdiction in Scot- 
land conferred by the crown; the lands were said 
to be given in liberam regalitatem, and the persons 
receiving the right were termed “lords of regality.”°° 


REGARD. [{§ 1] A. As Noun.*® Attention, as 


to a matter of importance or interest; heed; ¢on- 
sideration.*? 
In old English law, inspection supervision. Also 


a reward, fee, or perquisite.*? 

Phrases: “Due regard,”*? “in regard to,”** and 
“regard should be had to the law.”*° 

[§ 2] B. As Verb. To look upon; observe; no- 
tice with some particularity ; pay attention to;*® the 
equivalent of “consider.’’4? 

Phrases: “May, at its option, regard the debt due 
and payable,”*® “regarded as registered,”*® and 
“shall regard the wishes.”°° 

REGARDS, COURT OF.*! 

REGARDANT.®? A term denoting the relation 
between a villeine and the manor, to which he be- 


- longed. 


REGATTA. A rowing or sailing race, or, usually, 
an organized series of such races.°* 


REGE INCONSULTO. In English law, a writ is- 
sued from the sovereign to the judges, not to prueeed 
in a cause which may prejudice the crown, until ad- 
vised.°® 


See In 31 C. J. p 366 text and 
note 88. 


Walker v. Simpson, 80 Me. 143, 
150, 13 A 580. 


Century D. 


Union Bank, etec., Co. v. Him- 
melbauer, 56 Mont. 82, 181 P 332, 335. 


Union Bank, etc., Co. v. Him- 
melbauer, 56 Mont. 82, 181 P 332, 335. 


Conve Car- 49. Holland v. Boston, 213 Mass. 
560,562, 100 NE 1009. 


50. Allen’s App., 69 Conn. 702, 707, 
38 A 701. 


See Court of Regards 15 C, J. 


[quot Coal, etc., 


[quot State v. 47. 


p 690. 
52. “Appendant” 4 C. J. p 1375. 
“Appurtenant” 4 C. J. p 1375. 


53. New Ipswich, etc., Factory v. 
Batchelder, 3 N. H. 190, 192, 14 AmD 
346 [cit Coke Lit. p 307a, Comyns Dig. 
tit Grant E 11]. See also Villein [40 
Cye 208 text and note 90]. 


“Manor” 38 C. J. p 961. 
{a] “Appendant” and “appurte- 
nant” distinguished.—New Ipswich, 
ETS 


ete., Factory v. Batchelder, 3 N. 
190, 192, 14 AmD 346.°* 


54. Webster New Int. D. 


[a] “‘A regatta’ . . . [is] not 
a public eons within the meaning of 
the 6 Geo. 4. c. 81.” Ash y. Lynn, 25 
Didi Me. ALb 9s 


Black L. D. [cit Jenk. Cent. p 


Tayler L. Gloss. ‘ 
Black L. D. [cit Bell]. 
40. “Disregard” 18 C. J. p 1283. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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REGENCY. Rule; government; kingship; the 
man or body of men intrusted with the vicarious gov- 
ernment of a kingdom during the minority, absence, 
insanity, or other disability of the king.®® 


REGENERATION. As applied to the zeolite 
process of softening water, the step of the process 
by which zeolites may be reéstablished as agencies 
for the further softening of water by bringing them 
into contact with a solution of sodium chloride, or 
common salt brine.®? 


‘REGENT. A governor or ruler; one who vicari- 
ously administers the government of a kingdom, in 
the name of the king, during the latter’s minority, or 
other disability.** Also a master, governor, director, 
or superintendent of a public institution, particular- 
ly a college or university.®® 

REGES EX NOBILITATE; DUCES EX VIR- 
TUTE, SUMUNT.®° 

REG. GEN. An abbreviation of “Regula Gener- 
alis,” a general rule (of court).®4 

REGIA DIGNITAS EST INDIVISIBILES, ET 
QUALIBET ALIA DERIVATIVA DIGNITAS EST 
SIMILITER INDIVISIBILIUS.°? 

REGIA PROHIBITIONE NON OBSTANTE. 
Notwithstanding the King’s prohibition.®* 

REGICIDE. The murder of a sovereign; also.the 
person who commits such murder.** The term has 
also been applied to a member of the Court of Par- 
liament that sentenced Charles I to death in 1649.%° 

REGIE, A revenue department in Spain, France, 
Austria, and Italy, having control of tobacco bought 
and sold.®° 


REGIME. 
regulations.°? 


In French law, a system of rules or 
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REGIMENTAL.®® Connected with a corps, or 
with any battalion or other subdivision of a corps.*® 


REGIMINI SUI IPSIUS, ET BONORUM ET 
TERRARUM SUARUM MINIME SUFFICIT.”° 


REGINA. The queen.7! 


REGIO ASSENSU. A writ whereby the sover- 
eign gives his assent to the election of a bishop.’? 


REGION. Neighborhood; district ; 


quarter or ward.7? 


REGIS AD EXEMPLUM TOTUS COMPONI- 
TUR ORBIS.7* 


REGIS CURIA ET CURIA POPULI SIVE PAR- 
LIAMENTUM NON EX SCRIPTO, SED EX COM- 
MUNI, LEGE SUNT." 


REGIS ET PRINCIPIS FACTUM ENUMERA- 
TUR INTER CAUSAS FORTUITAS, IDEO SI REX 
ET PRINCEPS RETINEANT NAVEM ONERA- 
TAM FRUMENTA EX CAUSA PENURIZA, QUA- 
PROPTER NAVIS NON POTUERIT FRUMENTA 
EXPORTARE AD LOCUM DESTINATIONIS, 
TENENTER ASSECUTORES.’® 


REGISTER.’7 [§ 1] A. As Noun. 


record.‘§ 


As defined by statute in reference to the records 
of the clerk of a court, a book in which the clerk is 
to enter the title of the action, with brief notes under 
it from time to time of all papers filed and proceed- 
ings had therein.*® 

[§ 2] B. As Verb. To enter in a register;®° to 
record formally and distinetly;*! to enroll;®? to en- 
ter in a list;8* to make correspond exactly one with 
another; to “fit correctly in a relative position; to be 
in correct alignment one with another, as rivet 
holes. we woke 


vicinity ; 


An official 


56. Black L. D. application of process against rail-| Manchester Bldg., ete., Assoc. v. 
57. Permutit Co, v. Wadham, 294 | '0ad companies by two reputable citi- | Beardsley, 72 N. J. Eq. 714, 66 A 1. 
Fed. 370, 372. zens, resident in the “region” tra-| Register of wills as included in 

Ge ae, wD versed by the railroad, on the ground | term “judge” see Judges § 2 text and 
58. ac ° . that it had issued stock contrary tO] note 33. 
boemblack 5,0), law, the term properly applied to the 


See Colleges and 
Universities iL) Ca St. p etl: 


60. A maxim meaning ‘‘Kings take 
title from their dignity; dukes from 
deeds of valor.’”’ Tayler L. Gloss. 


61. Black L. D. See Regula post 
p 1168, note [28]. 

Rules of court see Courts §§ 275— 
296. 

62. A maxim meaning “The kingly 
power is indivisible, just as every 
other derivative power is indivisible.” 
Morgan Leg. Max. [cit 4 Inst. p 243]. 


63. Tayler L. Gloss. 
64. Black L. D. 
Homicide 29 C. J. 1045, 
65. English D. 

66. English D. 

67. Black Leb: 


68. Cross references: 
Army and Navy 5 C. J. p 289. 
Militia 40 C. J. p 660. 


69. Stroud Judicial D. 
“Corps” 14A C. J. p 1425. 


70. A maxim meaning “It is suffi- 
cient to have a small portion of his 
goods and lands for his support.” 
Tayler L. Gloss. 


Wie Black ia wD: 
72. Black L. D. [cit ee Orig. 294]. 
73. Cheetham  v. tty.-Gen., 38 


WklyNC (Pa.) 124, 126 (where it is 
held that, under a statute authorizing 


territory traversed by a street rail- 
way company). 


“District” 18 C. J. p 1292. 
“Neighborhood” 45 C. J. p 1376. 


74. A maxim meaning “The whole 
earth is fashioned after the pattern 
of the king.’ Morgan Leg. Max. [cit 
Gebnistepl Soul. 

75. A maxim meaning ‘Courts, 
whether of the king, or of the people, 
or of parliament, are established not 
by written, but by common, law.’ 


Morgan Leg. Max. [cit Halkerstone 
Leg. Max.] 
76. A maxim meaning ‘The act of 


the King and Prince may be reckoned 
among accidental causes; as if the 
King and Prince detain a vessel laden 
with corn on account of scarcity, 
whereby it should not transport the 
grain to its destined place, (in this 
case) the assurers are held liable.” 
Tayler L. Gloss. 


77. Cross references: 
Affidavits § 32. 
Animals § 126. 
Ce a and Literary Property 13 C. 
: 36. 
Records [34 Cyc 577]. 
Register of Deeds post. 
Registration post. 
Shipping [36 Cyc 13]. 


78. Reck v. Phenix Ins. Co., 7 NYS 
92. 


“Record” as synonymous.— 


[a] 


“Record” defined ante. 


79. Wolters v. Rossi, 
649, 59 P 143. 


{a] In English Bills of Sale Act 
the term is defined as “a book which 
the registrar is to keep and in which 
he is to make an entry of certain 
particulars relating to each bill of 
sale in a prescribed form.” Crew v. 
Cummings, 20 Q. B. D. 5385, 537. 


Pern Reck v. Phenix Ins. Co., 7 NYS 


“Enter” 20 C. J. p 1265. 


126 Cal. 644, 


fate Reck v. Phenix Ins. Co., 7 NYS 
“Record” ante. 
[a] “Registering” as synonymous 


with “recording.”—Manchester Bldg., 
etc., Assoc. v. Beardsley, 72 N. J. Eq. 
714, 66 A l. 


Ares Reck v. Phenix Ins. Co., 7 NYS 


“Enroll” 20 C. J. p 1265. 


83. Reck v. Phenix Ins. Co., su- 
pra. 
[a] “Registering a bet.”—Sullivan 


Nome rer te 241 Mass. 319, 185 NE 


84. Victory Belt Co. v. Field, 300 
Weds 6 TL: \ 


[a] “Align” distinguished.—Vic- 
tory Belt Co. v. Field, 300 Fed. 67, 71. 


“Alignment” defined 2 C. J. p 1122 
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Registered.®° Listed, entered,*® or recorded.’7 


As applied to domestic animal the term means that 
its purity of blood, breeding, and pedigree has been 
evidenced by its admission to registration or enroll- 
ment in the records kept by some recognized au- 
thority upon such matters. 

Registered bond. One which is a simple certifi- 
cate of indebtedness, in favor of a particular individ- 
ual, payable at a day named, with interest at days 
named.*® 

Registered voter or voters.°° One who has been 
lawfully registered, and who has the present right 


REGISTER—REGISTER’S COURT 


whose names are placed upon the registration books 
provided by law as the sole record or memorial of 
the duly qualified voters of the state.°* 


Other phrases: “Physician now registered,”®* 
“physician registered to practice,”’®® “registered hold- 
er,”?® “registered owner,”®* “registered pharma- 
cist,”9* “registered proprietor,”®® “registered provi- 
sionally,”! “registered qualified elector,”? “registered 
townsite.”? 

*REGISTER’S COURT. A court in the state of 
Pennsylvania which had pied gion in matters of 
probate.* 


to vote.°? In the plural, legal voters;?? persons 
&5. See also Registration post. P 686, 48 LRANS 308; Roesch v. Hen-| B. C. 284, [1924] 4.D. L. R. 498, 
ry, 54. Or... 23057108 P 439. See Pace] [1924] 3 WestWklyR 391; Perry v. 


see Internal 


Registered tonnage 
Marine Insurance § 


Revenue § 110; 


v. Raleigh, 140) Ni iC. 65, 52. Si. 2775 


Morley, 16 B. C. 91, 16 WestLR 691. 


a. 


86. 
zal 

87. Emrich v. Gilbert Mfg. Co., 
138 Ala. 316, 35 S 322, 325; Chalmers 
v. Funk, 76 Va. (alee 719. 

88. State v. McGuire, 183 Iowa 927, 
167 NW 592. 

Registration of male animal see 
Animals § 126. 

89. Benwell v. Newark, 55 N. J. 
Eq. 260, 2638, 36 A 668. See also Cor- 
porations §§ 2564, 2584; Municipal 
Corporations § 4205. 

Bonds 9 C. J. p 1. 

90. Registration of 
Elections §§ 53-66, 116. 

91. Daniel .v. Claxton, 
107, 132 SE 411. 

92. State v. Billups, 63 Or. 277, 127 


Chalmers v, Funk, 76 Va. 717, 


voters see 


35 Ga. A. 


pate v. “Gaines, 136 Wash. 610, 241 Pp 


[a] “Registered votes” as synony- 


mous.—See Chalmers v, Funk, 76 Va. 
TATE TL. 
[b] “Electors” distinguished.— 


Dayton v. City R. Co., 16 F. (2d) 401. 
Hee Chalmers’ v. Funk; 7:6 (Via. .7h7; 
94. See Physicians and Surgeons 48 
C. J. p 1064 text and note 45. 
95. See Physicians and Surgeons 
48 C. J. p 1064 n 47. 


96. Shaffer v. Federal Cement Co., 
225 Fed. 8938, 897; Strickland v. Na- 
tional Salt Co., 77 N. J. Eq. 328, 76 A 
1048. 

“HMolder’ 29 C. J. p 760: 

97. Shaffer v. Federal Cement Co., 
225 Fed. 893, 897; Rex v. Moir, 34 


*By CARLOS M. SANDOVAL. 


“Owner” see Property §§ 48-52. 


98. Reppert v. Utterback, 206 Iowa 
314, 217 NW 545. 


“Pharmacist” see Druggists § 2 
99. 


CA 


See Proprietor 50 C. J. iP "792 
text and note 60. 

1. Reg. v. Whitmarsh, 14 s & E. 
803, 814, 68 ECL 803. 

2. See Electors 20 C. J. p 59 text 
and note 5. 

8. Rex v. Point Grey License 
Comrs., 18 B. C. 648, 14 DomLR 721, 
26. WestLR 46, 5 WestWkly 572. 

“Town site” [38 Cyc 668]. 

4. Black_L. D. 

[a] “Registers’ courts were abol- 
ished by the Constitution of 1874 and 
their powers and jurisdiction were 
conferred upon the orphans’ courts.” 
Robinson’s Hst., 11 Phila. (Pa.) 37, 38 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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REGISTERS OF DEEDS 


By Joun F. McDonaup 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 1070] 


ANALYSIS 


I. DEFINITION AND NATURE OF OFFICE [§§ 1-2] p 1070 
A. Definition [§ 1] p 1070 
B. Nature [§ 2] p 1070 


II. CREATION AND ABOLITION OF OFFICE [§{ 3-4] p 1070 
A. Creation [§ 3] p 1070 
B. Abolition [§ 4] p 1070 


III. APPOINTMENT OR ELECTION TO OFFICE [§§ 5-6] p 1070 
A. In General [§ 5] p 1070 
B. Eligibility and Qualification [§ 6] p 1070 


IV. TENURE OF OFFICE; VACANCIES; REMOVAL [§§ 7-9] p 1071 
A. Tenure of Office [§ 7] p 1071 
B. Vacancies [§ 8] p 1071 
C. Removal [§ 9] p 1072 


V. RIGHTS, POWERS, DUTIES, AND LIABILITIES [§§ 10-31] p 1072 
A. Rights and Powers [§ 10] p 1072 
B. Duties [§§ 11-18] p 1072 
. In General [§ 11] p 1072 
. Filing or Recording Instruments [§ 12] p 1072 
. Indexing [§ 13] p 1073 
. Search of Records [§ 14] p 1073 
. Issuance of Certificates [§ 15] p 1074 
. Accounting for Money Received [§ 16] p 1074 
. Collection of Taxes [§ 17] p 1074 
. Giving of Notice [§ 18] p 1074 
C. Liabilities [§§ 19-31] p 1074 
1. In General [§§ 19-24] p 1074 
a. Rule Stated [§ 19] p 1074 
b. To Whom [§ 20] p 1075 
e. Actions [§§ 21-24] p 1075 
(1) Time To Sue and Limitations [§ 21] p 1075 
(2) Pleading [§ 22] p 1076 
(3) Evidence [§ 23] p 1076 
(4) Damages [§ 24] p 1076 
2. On Official Bond [§§ 25-31] p 1076 
a. In General [§ 25] p 1076 
b. Proceedings To Enforce [§§ 26-31] p 1077 
(1) Nature [§ 26] p 1077 
(2) Pleading [§ 27] p 1077 
. (3) Defenses [§ 28] p 1077 
(4) Evidence [§ 29] p 1077 
(5) Questions for Court and Jury [§ 30] p 1078 
(6) Damages [§ 31] p 1078 


VI. VALIDITY OF ACTS [§§ 32-33] p 1078 
A. Of De Facto Officer [§ 32] p 1078 
B. As Affected by Interest [§ 33] p 1078 


VII. COMPENSATION [§§ 34-42] p 1078 

A. Right to [§ 34] p 1078 

B. Amount [§§ 35-37] p 1079 
1. In General [§ 35] p 1079 
2. Contracts [§ 36] p 1080 
3. Change [§ 37] p 1081 

C. Prepayment [§§ 38-40] p 1081 
1. In General [§ 38] p 1081 
2. Waiver [§ 39] p 1081 
3. Compelling Service Without [§ 40] p 1081 


For later cases, developments and changes in the law see Annotations, same title and section number, 
[53 C. J.—58] 
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D. Audit and Allowance of Claims [§ 41] p 1081 


KE. Actions [§ 42] p 1081 


VIII. DEPUTIES AND ASSISTANTS [§§ 43-45] p 1081 


A. In General [§ 43] p 1081 
B. Liability [§ 44] p 1081 
C. Compensation [§ 45] p 1082 


CROSS REFERENCES 


Officers 46 C. J. p 921, 
Records ante p 601. 


Registers: 
Of land office see Public Lands §§ 451-457, 
Of wills see Wills [40 Cyc 993 et seq]. 


I. DEFINITION AND NATURE OF OFFICE 


[§ 1] A. Definition. A register of deeds is a pub- 
he officer authorized and required by law to keep 
records in the manner directed by law, of instru- 
ments in writing, especially instruments affecting the 
title to real property. Such an officer is in some 
jurisdictions designated as a recorder of deeds, a 
county recorder,” ete., and in other jurisdictions his 


duties are imposed upon other specific ministerial 
officers, such as county clerks,® clerks of court,* ete. 

[§ 2] B. Nature. Notwithstanding the perform- 
ance of his duties requires, to some extent, the exer- 
cise of judgment and discretion,® or that he is vested 
with quasi judicial powers® the office of register of 
deeds is essentially a ministerial one.” 


II. CREATION AND ABOLITION OF OFFICE 


[§ 3] A. Creation. The office of register of deeds 
may exist by clear implication of law in the absence 
of any statute expressly creating the office,* as where 
in various statutes the office is recognized as exist- 
ing;° but where the duties of recorder of deeds are 
imposed upon the county clerk by the constitution 
of the state, the fact that the legislature, in provid- 
ing for a Torrens system, provides that the county 
clerk and recorder of the several counties shall be 
registrars of titles therein, does not by implication 
create a new county office of registrar of titles.?° 
Although the duties of the office of register have 
been devolved upon the clerk of court by legislative 
act, the legislature may create it as a separate of- 
fice, provide for the election of an incumbent,?” 

and transfer to one elected thereto the duties and 


emoluments of the office.1? 
[§ 4] B. Abolition. The power of the legislature 


‘to create the office of register of deeds carries with 


it, as a necessary incident, the power to modify, lim- 
it, or abolish such office.t*4 Notwithstanding an act 
of the legislature in consolidating the office of regis- 
ter of deeds with that of county clerk, a subsequent 
act at the same session of the legislature providing 
for the salary of the register of deeds in counties of 
over a designated population will be construed as in 
the nature of a proviso retaining the office of regis- 
ter of deeds in counties of such population.1®> How- 
ever, the effect of such proviso is obviated by a re- 
enactment of the former statute at a subsequent ses- 
sion of the legislature and omitting the proviso.?® 


III. APPOINTMENT OR ELECTION TO OFFICE 


[§ 5] A. In General. The time and manner of 
appointment or election to the office of register of 
deeds depend upon constitutional’ or statutory pro- 
visions!® which must be complied with.1® 


1. See statutory provisions. 
[a] Another definition.—‘‘The of- 


ficer whose duty is to record deeds, | 459, 54 NYS 833. 


Iowa 1197, 208 NW 706. 
N. Y.—Peo. v. Fromme, 35 App. Div. 


[§ 6] B. Hligibility and Qualification. Where the 
constitution or statutes prescribe the qualifications 
that a register elect must possess,?° such qualification 
is as essential as election to his right to hold the 


17. See constitutional provisions. 


[a] Until the elective machinery 
substituted by amendment can func- 


mortgages, and other instruments af- 
fecting realty in the official books pro- 
vided and kept for that purpose.” 
Black L. D. 


2. See cases passim this title. 


3. Peo. v. Crissman, 41 Colo. 450, 
O20 b 949; 


4. Luther v. Banks, 111 Ga. 374, 36 
SE 826. 


5. Luther v. Banks, 111 Ga. 374, 36 
SE 826. 


6. U.S. Mortgage, etc., Co. v. Cen- 
tral San Cristobal, 7 Porto Rico Fed. 
698; De Noble v. Gallard, 7 Porto 
Rico Fed. 140; Infanzon v. Regis- 
trar, 24 Porto Rico 130. 


7. D. C.—Dancy v. Clark, 24 App. 
487, 

Ga.—Luther vy. Banks, 111 Ga. 374, 
36 SE 826. - 


iowa.—Weyrauch v. Johnson, 201 


N. D.—Rising v. Dickinson, 18 N. D. 
478, 121 NW 616, 23 LRANS 127, 138 
rt es 779, 283 LRANS 127, 20 AnnCas 


Porto Rico.—De Noble v. Gallard, 7 
Porto Rico Fed. 140. 


8. Duvall v. Diehl, 
P 368. 
9. Duvall v. Diehl, supra. 


10. Peo. v. Crissman, 41 Colo. 450, 
92 P 949. 


11. State v. McDaniel, 19 S. C. 114. 
12. State-v. McDaniel, supra. 


1 Okl. 66, 30 


13. State v. McDaniel, supra. 
14. State v. McDaniel, supra. 


15. Ratliff v. Fleener, 43 Okl. 652, 
143 P 1061. 


16. Ratliff y. Cornelius, 49 Okl. 91, 
151 P 675. 


tion, original provisions of the consti- 
tution giving the executive power to 
appoint registers of deeds continue in 
force without express’ provisions 
therefor. Com. v! Swift, 4 Whart. 
(Pa.) 186. 


[b] A statute providing for the 
election of the members of the gen- 
eral assembly is applicable to regis- 
ters of deeds without express mention 
of their names under a constitutional 
provision that they be elected as pro- 
vided for the election of members of 
the general assembly. Rhodes vy. 
Lewis, 80 N. C. 136. 


18. See statutory provisions. 


19. O’Brien v. Boyle, 219 N. Y. 195, 
114 NE 68. 


[a] Odd numbered years.—O’Brien 
v. Boyle, 219 N. Y.195, 114 NE 68. 


20. See constitutional and statuto- 
ry provisions. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


2 ; 
§§ 6-8] 


office,*4 and must be possessed.?? 


Bond.?* In the absence of a statute so requir- 
ing,** an official bond is not to be required.2®> How- 
ever, the failure of the officer to furnish a bond re- 
quired by statute vacates his office.2* Under a stat- 
ute requiring a public body to meet on a given date 
and take and approve the official bond of the register 


i IV. TENURE OF OFFICE; 


[§ 7] A. Tenure of Office. The terms of persons 
elected or appointed to the office of register of deeds 
are generally governed by statutory or constitution- 
al provisions.”® In the absence of any constitutional 
prohibition, or affirmative provision, fixing the term 
of the office of register of deeds, the legislature may 
change such term,°° but it cannot extend the term 
of a particular register of deeds.*! The right of 
one elected to the office of register for a given term, 
to hold such office during that term, is not affected 
by his assumption of his duties in advance of the 
commencement of the term.°? 

[§ 8] B. Vacancies.2* The legislature may by 
statute, subject to constitutional restrictions, provide 
for the filling of vacancies in the office of registers 
of deeds.** Whether a vacancy exists within the 
meaning of statutes providing for the filling of va- 
cancies®® depends upon the proper construction of 


21. Hannon v. Grizzard, 96 N. C. 
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territory by the new recorder for that 


[53 C.J.] 1071 


of deeds, it is discretionary with the body to refuse 
or allow further time to a register elect to perfect 
his official bond,?7__ If the official bond of a register 
exceeds the amount directed by the act under which 
it was given, it is good for that amount, and void 
only for the residue.?8 


VACANCIES; REMOVAL 


the particular statutes involved?® which construction 
also controls as to whether the person appointed or 
elected to fill a vacancy holds for a full new term or 
only for the remainder of the term of his predeces- 
sor.?7 Thus it has been held that where provision 
is made for the filling of vacancies by election, but 
no provision is made as to the term for which an 
officer elected to fill a vacancy shall hold, an offieer 
so elected will hold for the full constitutional term ;*° 
and on the other hand, where a provision is made 
for the election of registers of deeds every five years, 
it has been held that a register elected to fill a vacan- 
ey can only hold for the remainder of the term dur- 
ing which he is elected.®® . 

Declaration of vacancy. Under a statute author- 
izing a public body to fill a vacancy in the office of 
register, such body cannot, in any manner whatever, 
create a vacancy, but may declare when such vacancy 


cancy distinguished.—Grindle v. Bun- 


293, 2 SE 600. 


[a] It is reasonable to presume 
and to act on the presumption that 
the person chosen by electors is eligi- 
ble. Hannon vy. Grigzard, 96 N. C. 
293, 2 SE 600. 

22. Hannon v. Grizzard, supra. 


23. Bond of officers generally see 
Officers §§ 88-94. ; 


24 See statutory provisions. 


25. Logan County vy. Harvey, 6 Okl. 
629;) 52. Pr 402. 


26. Hubbard v. Crawford, 19 Kan. 
570; State v. Matheny, 7 Kan. 327. 


“27. State v. Patterson, 97 N.’ C. 
360, 2 SE 262. 


28. McCaraher v. Com., 5 Watts & 
S. (Pa.) 21, 39 AmD 506. 


29. See statutory and constitution- 
al provisions. 


fa] Expiration by limitation.— 
Where a statute provides that the 
register of deeds shall be elected ev- 
ery two years and does not provide 
that he shall hold until his successor 
shall be elected and qualified, his term 
expires by a limitation at the expira- 
tion of the two years for which he 
is elected. Terr. v. Hauxhurst, 3 Dak. 
205, 14 NW 432. 


[b] Formation of new county.— 
Where the constitution provides that 
with the exception of certain coun- 
ties wherein such officers may be 
chosen once in every two or four 
years as the legislature may direct, 
the term of office of the register of 
deeds shall be three years, the term 
of office of the register of deeds in a 
county formed by a division of one of 
the excepted counties may be fixed as 
of four years. O’Brien v. Boyle, 219 
N. Y. 195, 114 NE 68. 


[ec] Separation of city and county. 
—Under a constitutional provision 
that officers shall-hold until their suc- 
cessors shall be duly elected or ap- 
pointed and qualified, when through 
changes effected by operation of law 
the old recorder for a city and coun- 
ty became superseded as to county 


territory the last recorder was, as to 
the same territory, the lawful suc- 
cessor of the first within the constitu- 
tional meaning. Priest v. Lawrence, 
16 Mo. A. 409. 

30. Douglas County v. Timme, 32 
Nebr. 272, 49 NW 266. 

$1. State v. Plasters, 74 Nebr. 652, 
105 NW 1092, 3 LRANS 887. 

[a] Reason for rule.—The legisla- 
ture has no power to elect or appoint 
a register of deeds but extending his 
term is virtually an appointment 
during the extension period. State v. 
Plasters, 74 Nebr. 652, 105 NW 1092, 
3 LRANS 887. 


32. Van Wye v. Clark, 41 Kan. 744, 
21 P 802. 
33. Effect of failure to give statu- 


tory bond as vacating the office see 
supra § 6. 
34 State v. Benedict, 15 Minn. 198. 


[a] A constitutional provision for 
the election (1) of a recorder in each 
county is not violated by a statute 
authorizing the filling of a vacancy in 
such office by appointment by the 
board of county commissioners for 
the period until the next general elec- 
tion. Hedley v. Franklin County, 4 
Blackf. (Ind.) 116. (2) When after 
election but before qualification one 
elected to the office of register of 
deeds dies, the legislature by special 
act declaring the office vacant may 
provide for an appointment by the 
board of county commissioners to fill 
the office until the next general elec- 


tion. State v. Benedict, 15 Minn. 
198. 

35. See statutory provisions. 

36. Grindle v. Bunker, 115 Me. 108, 
98 A 69. 

[a] Death of person elected before 


qualification (1) does not create va- 
eancy (Grindle v. Bunker, 115 Me. 
108, 98 A 69) (2) and, more particu- 
larly, within the meaning of a statute 
dealing with the death, removal, or 
disqualification: of an “incumbent” 
(State v. Benedict, 15 Minn. 198). 


[b] Actual and constructive va- 


ker, 115 Me. 108, 98 A 69. 

[ec] Prior to taking effect of con- 
stitution.—A constitutional provision 
as to the manner of filling vacancies 
in offices the terms of which are pro- 
vided for in the constitution does not 
apply until such offices have been 
filled by an election under the Consti- 


ae Com. v. Swift, 4 Whart. (Pa.) 
186. 
[d] Declaration of vacancy by 


county commissioners and appoint- 
ment to fill it does not conclude one 
claiming rights under an election 
which the county commissioners have 
no authority to inquire into. Roberts 
v. Calvert, 98 N. C. 580, 4 SE 127. 


[e] Determination of vacancy may 
by statute be dévolved on county com- 


missioners. Rose v. Knox County, 50 
Me. 243. 
{f] Vacancies held not to exist.— 


Grindle v. Bunker, 115 Me. 108, 98 A 
69; Rose v. Knox County, 50 Me. 243; 
State v. Benedict, 15 Minn. 198. 


37. See cases infra notes 38, 39. 


[a] Next general election.— Where 
the constitution provides that a va- 
cancy shall be filled by the county 
court, the person appointed shall hold 
until his successor is elected and 
qualified the person appointed holds 
until the person elected at the next 
general election to fill out the unex- 
pired term qualifies. Tatum - vy. 
Rivers, 7 Baxt. (Tenn.) 295. 


38. Peo. v. Coutant, 11 Wend. (N. 
Y.) 132; Power v. Hurst, 2 Humphr. 
(Tenn.) 24. 

[a] Reélection during term for 
which appointed.— Where a person by 
virtue of his appointment to fill a 
vacancy in the office of register is en- 
titled to hold the same for a full term 
of three years, his reélection to the 
office during the term for which ap- 
pointed is void and does not justify 
him in holding the office longer than 
three years in the whole. Pac v. 
Coutant, 11 Wend. (N. Y.) 132 [aff 
11 Wend. 511]. 


39. In re Opinion of Justices, 64 
Me. 596. 


12 e538. Gada] 
occurs and make an appointment to supply it.*® 
Mandamus will lie to compel a public body to per- 
form a duty imposed upon it by law to declare when 
a vacancy exists in the office of register and to ap- 
point a time for filling the same by election.*? 

[§ 9] C. Removal. Unless restrained by consti- 
tutional or statutory provision, the power to remove 
is coextensive with the power to appoint.*? Under 
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a statute providing that where a register of deeds 
is found guilty of misconduct in office or incapable 
of discharging his duties, the court shall enter judg- 
ment for his removal,*® the power to remove for mis- 
conduet is not limited to misconduct as to such acts 
as the law requires or expressly authorizes a regis- 
ter of deeds to perform.** 


V. RIGHTS, POWERS, DUTIES, AND LIABILITIES 


[§ 10] A. Rights and Powers.*® In addition to 
the powers expressly conferred upon registers of 
deeds by the constitutional or statutory provisions 
applicable to their office,#® they may possess such 
incidental powers as are necessary to the proper per- 
formance of the duties expressly imposed on them.*? 
A board of supervisors cannot in the absence of an 
express or implied grant of power to do so deprive 
a register of deeds of the powers conferred on him by 
general law.#® Under a statute authorizing a court 
of common pleas to change and alter the mode of 
keeping the indexes in the office of the recorder of 
deeds and to direct the mode in which they shall 
thereafter be kept, the power of the court terminates 
with the entry of an order or decree requiring the 
change and directing the manner in which the in- 
dexes are thereafter to be kept,*® and the court has 
no power to direct the county commissioners to en- 
ter into a contract for the books required and to 
employ some one with the court’s approval to tran- 
seribe the records into a new set of indexes.°° Where 
the statute fixes the number and duties of employees 
in the register’s office, the register cannot disregard 
the plain provisions of the statute and assign em- 


40. Hedley v. Franklin County, 4% 46. 
Blackf. (ind.) 116. ry provisions. 
- 41. Rose v. Knox County, 50 Me. 47. 

243. 


42. Com. v. Swift, 4 Whart. (Pa.) [a] 


See constitutional and statuto- 


Putnam v. Stewart, 
411 [aff 2 NYCivProc 172]. 53. 


The official duty imposed on 


ployees whose duty under the statute is to copy rec- 
ords to other duties, and then compel the payment 
of temporary copyists from an unexpended balance 
of a sum appropriated for the payment of other em- 
ployees.*? 

Right to practice law. An act prohibiting regis- 
ters of deeds from practicing law does not violate 
a constitutional provision declaring that every per- 
son of good moral character shall be entitled to prac- 
tice law, since a register of deeds takes his office cum 
onere.°? 


[§ 11] B. Duties—1. In General. A register of 
deeds can be compelled to perform only such du- 
ties or services as are imposed on him by law.°? 
Where he has received his payment in advance for 
official ‘services to be performed, he must either per- 
form such services or procure them to be done by 
his suecessor.°* 


[§ 12] 2. Filing or Recording Instruments.°° 
Generally, the duty of the register is to receive and 
file, or receive and record, as the case may be, such 
instruments as by law are entitled to be filed or re- 
corded,®® and to file or record them in such manner 


N. Y. 625 mem, 110 NE 1047 mem]. 
52. McCracken v. State, 27 Ind. 
SN IN a ee ale 5 
State v. Recorder of Convey- 
ances, 33 La. Ann. 223; State v. Holm, 
70 Nebr. 606, 97 NW 821, 64 LRA 131. 


186. the register to certify certain facts 


Power to appoint as conferring 
power to remove generally see Offi- 
cers § 146. 


43. See statutory provisions. 


44, State v. Leach, 60 Me. 58, 11 
AmR 172. 


[a] An indictment of a register of 
deeds under Rev. St. (1857) c 7 § 15, 
for misconduct in office, in that he 
issued a certificate of title as free 
from encumbrances which was false 
by reason of the existence of an at- 
tachment against the property, which 
he failed to certify, need not set out 
the writ and attachment. State v. 
Leach, 60 Me. 58, 11 AmR 172. 


[b] Admissibility of evidence.— 
(1) On the trial of a register of deeds 
for issuing a certificate of title as 
free from encumbrances which was 
false in that it failed to show the levy 
of an attachment issued and the writ 
are admissible, even where the return 
by the officer, which was filed in the 
register’s office, contained an errone- 
ous middle initial of the attaching 
creditor’s name. State v. Leach, 60 
‘Me. 58, 11 AmR 172. (2) On the trial 
of a register of deeds for issuing a 
false certificate of title with intent 
to defraud, the history of the certifi- 
cate and the uses made of it in ob- 
taining a loan by the holder is admis- 
sible. State v. Leach, supra. 

45. Registrar under acts for regis- 
tration of land titles see Registration 
of Land Titles § 177. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


on the record necessarily implies au- 
thority to make such entries as will 
make the _ certificates intelligible. 
Putnam v. Stewart, 97 N. Y. 411 [aff 
2 NYCivProc 172]. 

48. Thomas v. Wayne County, 214 
Mich. 72, 182 NW 417; Peo. v. Nash, 
62) No Y., 484 [ati 3 Hun 535i). 


[a] For example, a county board 
of supervisors is not authorized to 
establish a tract index department to 
furnish certified copies of its tract 
index to landowners, although the 
county may furnish certified copies 
of its tract index to landowners. 
Thomas v. Wayne County, 214 Mich. 
72, 182 NW 417. 


[b] Indexes.—Where the statute 
prescribes the manner in which in- 
dexes shall be made of the books and 
records, custody of which is vested 
by law in the county clerk, and de- 
volves the duty of making such in- 
dexes upon the county clerk, the 
board of supervisors has no power to 
change the method of indexing pre- 
scribed by statute nor to transfer the 
duty or power of making the indexes 
from the county clerk to any’ other 
person. Peo..v. Nash, 62 N. -Y. 484 
[aff 3 Hun 535]. 


49. Custer v. Glessner, 68 Pa. Su- 
per. 60. 
50. Custer v. Glessner, supra. 


51. Peo. v. Board of Estimate, etce., 
167 App. Div. 76, 152 NYS 625 [rev 
87 Mise. 601, 150 NYS 12, and aff 216 


54. - Davis v. Thompson, 1 Nev. 17. 

55. Under Registration of Land Ti- 
tles Acts see Registration of Land 
Titles §§ 101-106, 118-164. 

56. Weyrauch v. Johnson, 201 Iowa 
1197, 208 NW 706; Putnam v. Stew- 
ant. 90" IN. Yel at 2eeN VCinieroc 


172]; Peo. v. Fromme, 85 App. Div. 
459, 54 NYS 833; Hermanos v. Reg- 
ister of Deeds, 50 Philippine 670; 


Sanchez v. Rosauro, 40 Philippine 231. 
But see Dancy v. Clark, 24 App. (D. 
C.) 487 (while a register of deeds is 
a ministerial officer without jurisdic- 
tion to pass on the validity of am in- 
strument presented to him for record, 
he is not wholly without discretion 
to determine whether a given instru- 
ment shall be admitted to record; and 
whether his action in a given case 
falls within the scope of authority 
vested in him is to be determined by 
the court according to the principles 
of law applicable to the facts). 


{a] The register cannot arbitrari- 
ly refuse to record instruments in 
proper form and eligible to record. 
Weyrauch v. Johnson, 201 Iowa 1197, 
208 NW 706. 


[b] The register should record the 
whole instrument in haec verba or do 
some act which should be its legal 
equivalent. Putnam v. Stewart, 97 
N. Y. 411 [aff 2 NYCivProe 172]. 

[ce] Recording deed lodged with 
predecessor.—Under Ky. St. (1903) 
§§ 510, 511, it is the duty of a regis- 


§§ 12-14] 


as to serve all the purposes of the law,®7 and wheth- 
er the parties have made valid.instruments®® is not 
his province to determine.®® However, where an 
instrument is offered for record upon which the name 
of the party bound is so illegibly written as not to 
be decipherable, it is, where there is nothing else 
in the instrument to indicate what the true name is, 
within the right of the officer to refuse to accept it 
until some person having authority to speak for the 
parties interested, has vouched for the name;°° but 
it is doubtful whether he has such a right if the name 
plainly appears in the body of the instrument, al- 
though the actual signature is illegible.6 Where 
by statute an officer is required under his responsi- 
bility to determine the legality of the instruments 
of which record is requested and the capacity of the 
parties thereto upon the facts that appear from the 
instruments themselves,*? he cannot do so upon his 
personal knowledge of facts not appearing from the 
instrument or from the records in his office.6? Under 
such a statute the officer may be required to decide as 
to the validity, under a foreign law, of the execution 
of an instrument.®* On his refusing to record an 
instrument the officer should state in his denial the 
essential reason and the particular section of the law 
on which he relies.°®> Under a rule of a board of tax 
commissioners which has general supervisory con- 
trol over recording officers in respect to duties 1m- 
posed by the tax law requiring the recording officer, 
when he has reasonable ground to belheve that an 
instrument offered for record is intended to oper- 
ate as a mortgage, although appearing to be an ab- 
solute conveyance, to refuse to record it without pay- 
ment of the mortgage tax, unless furnished with an 
affidavit that the instrument is not given as security, 
the officer is not authorized to refuse record upon 


ter to record a deed when lodged in oT. 
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Kivett v. Young, 106 N. C. 567, 
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a mere suspicion.*¢ 


On an order for the registration of a deed by a 
clerk of court, it is the duty of the register to act at 
any time till the deed is fully recorded.*? 


[§ 13] 3. Indexing.*’ In-the absence of a statute 
imposing such duties,®® the officer is not required to 
provide indexes for books and records in his keep- 
ing.7° Where, however, the duty to keep an index 
is imposed by statute, a failure to perform it may con- 
stitute negligence per se,”! and a direction to pre- 
pare a general index’? or an index in the first in- 
stance,‘® demands the same measure of care and 
accuracy in its execution as does a statutory direc- 
tion to keep the books of record. Where by statute 
the recorder is required to make a complete or gen- 
eral index to all records of deeds and mortgages in 
his office where such index has not been made, the 
duty is a continuing one and where a recorder finds 
that any of his predecessors have failed to make or 
keep up such indexes he is not only authorized, but 
is required, to make them out.74 Where, after a new 
system of indexing has been adopted by a county 
board, but the board has made no contract for the 
use of such system or for the necessary index books 
therefor after a certain date the recorder is entitled 
to resort to the previously used system of indexing, 
and cannot be required at a subsequent date to re- 
index the documents which have accumulated and 
have been so indexed by him.*® Unless so required 
by statute there is no duty to make marginal notes on 
the records describing the property conveyed.*® 


[§ 14] 4. Search of Records. A register of deeds _ 
need not search a title unless furnished with such in- 
formation as to its status as will enable him to ascer- 


C. 205, 71 SE 302; Sellers v. Sellers, 


his office for record, if acknowledged 
and certified according to law, with- 
out regard to whether such deed was 
or was not lodged in the register’s 
office during the term of office of his 
predecessor. Hunt v. Nance, 122 Ky. 
274, 92 SW 6, 28 KyL 1188. 

[ad] Recording in order of time and 
place.—Under the provisions of the 
statute the register can in no case 
‘delay or refuse to record an instru- 
ment presented to him for that pur- 
pose, but must do it in the order of 
time and place, without leaving any 
blank spaces. Florence v. Mercier, 2 
La. 487. 

{e] Bntering description on rec- 
ord.——Where the law so provides, it 
is the duty of the register when a 
conveyance of real estate is present- 
ed to him for record, to enter on the 
record a description of the real estate 
as described in such conveyance. 
Keene Syndicate v. Denney, 9 Kan. A. 
599, 58 P 242. 

[f] Record of duplicate.—Where a 
paper is delivered to a clerk for rec- 
ord as a duplicate, counterpart, or 
authenticated copy of a paper which 
has been previously recorded, a mem- 
orandum of the application to record 
and of its identity with that of a pa- 
per previously recorded referring to 
the book and page of such record, to- 
gether with the certificate of the clerk 
that it was recorded as of the day 
the application was made, is_ suffi- 
cient without rewriting the entire pa- 
per again in the record. Putnam v. 
Stewart, 97 N. Y. 411, [aff 2 NYCiv 
Proe 172]. 

Nature, requisites, and effect of rec- 
ords generally see Records ante p 
601. 


10 SH 1019. 
Gor D. C.—Dancy v. Clark, 24 App. 
ls 

Iowa.—Weyrauch v. Johnson, 
Iowa 1197, 208 NW 706. 

N. Y—Peo. v. Fromme, 35 App. Div. 
459, 54 NYS 833. 

Oh.—Ramsey v. Riley, 13 Oh. 157. 

Porto Rico.—Godreau Co. v. Regis- 
trar, 23 Porto Rico 61. 

[a] Reason for rule.—The regis- 
ter is a ministerial officer without ju- 
dicial power to determine the legal 
validity or effect of the instruments 
presented to him. Weyrauch v. John- 
son, 201 Iowa 1197, 208 NW 706. 

ib] Forged instruments.—Ramsey 

v. Riley, 13 Oh. 157. 
-[ce] Unless void on its face the 
register is not bound to refuse re- 
cording a void instrument. Godreau 
Co. v. Registrar, 23 Porto Rico 61. 

59. Instruments entitled to record 
see Records § 9. 

60. Inashima  v. 
Wash. 617, 224 P 379. 
61. Inashima v. Wardall, supra. 

62. See statutory provisions. 

63. Infanzon v. Registrar, 24 Porto 
Rico 130. 

64 U. S.—Mortgage, 
Central San Cristobal, 
Fed. 693. 

65. Godreau Co. v. Registrar, 23 
Porto Rico 61. 

66. Matter of Mechanics’ Bank, 
156 App. Div. 343, 141 NYS 473 [rev 
79 Misc. 181, 140 NYS 698 (aff 209 
N. Y. 526 mem, 102 NE 1106 mem)]. 

67. Brown y. Hutchinson, 155 N. 


201 


Wardall, 126 


ete CO. avs 
7 Porto Rico 


9S. Nae Crel3.) SS OuuT 

[a] Reason for the rule.—The or- 
der of registration continues in force 
and is mandatory until it is complete- 
ly executed. Sellers v. Sellers, 98 N. 
Cy eo aS Odes 
_ 68. Authority to change mode of 
indexing see supra § 10. 

Right of officer to make index see 
supra $1105 
bated ye aes of index see Records §8§ 

—19. 

Transfer of duties to other board or 
officer see supra § 10. 

69. See statutory provisions. 

70. Hunter v. Windsor, 24 Vt. 327. 

71. Rising v. Dickinson, 18 N. D. 
478, 121 NW 616, 138 AmSR 779, 23 
LRANS 127, 20 AnnCas 484; Morton 
v. Smith, (Tex. Civ. A.) 44 SW 683. 

{a] Illustration.—Failure to note 
an instrument in a numerical index’ 
for over two months is negligence 
per se. Rising v. Dickinson, 18 N. 
D. 478, 121 NW 616, 138 AmSR 779, 
23 LRANS 127, 20 AnnCas 484. 

72. Hunter v. Windsor, 24 Vt. 327. 

[a] A ministerial duty is imposed 
on probate judges under statutes re- 
quiring them to keep an index to rec- 
ords pertaining to real estate. Nor- 
ton v. Kumpe, 121 Ala. 446, 25 S 841. 

73. Norton v. Kumpe, supra. 

74 Garrett v. Boone County, 92 
Ind. 518.- 

75. Coons v. Culpeper County, 121 
Va. 783, 94 SE 201. 

76. Tarrant County v. Rogers, 
(Tex. Civ. A.) 125 SW 592 [mod on 
other grounds 104 Tex. 224, 1385 SW 
110, 186 SW 255]. 
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tain it by simple inspection of the record,’ nor need 
he search the records to determine whether petition- 
ers for liquor licenses are freeholders.** When a 
certificate of a discharge of a mortgage is presented, 
a register is not bound, before performing his statu- 
tory duty of entering the discharge on the record, to 
search for assignments of the mortgage.’® 


[§ 15] 5. Issuance of Certificates. By statute, 
the duty of issuance of certificates as to particular 
facts evidenced by the records in his custody may 
be imposed upon the officer.“ So by statute in some 
jurisdictions officers are required to deliver to per- 
sons who may demand them, a certificate of the mort- 
gages, privileges, and donations which they have re- 
corded.*t Under such a statute a demand for a 
mortgage certificate does not require a certificate of 
donations.8? Where the statute requires the record- 
~ er to make a certificate of the mortgages and dona- 
tions recorded in his book, he must make mention 
in his certificate of donations as well as mortgages,** 
and he has no discretion to exercise as to the valid- 
ity or effect of the acts recorded.** When a clerk of 
court furnishes a certificate of mortgages, it is his 
duty to show every mortgage of whatsoever kind 
resting against the property.*> Where the statute 
requires, where one of two or more original parts of 
an instrument are registered, that the officer shall 
endorse upon each of such original parts a certificate 
of such registration, the certificate of the officer must 
be unequivoeal,*® and it is not sufficient to endorse 
that an instrument purporting to be a duplicate is 
recorded.*? Where an officer is called upon to make 
a search, he is not required to certify that a deserip- 
tion which he certifies from the record includes part 
only of the premises described in the order for the 
search, but it is sufficient if he give the description 


77. State v. Deacon, 44 N. J. L. 85. 
559, 323, 125 S 774. 
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Hathorn v. Hundley, 13 La. A. 
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as it is on the record.®® 

[§ 16] 6. Accounting for Money Received. Un- 
der a statute providing that a register shall pay over 
all fees received by him after deducting his salary, 
all moneys received for duties performed in his of- 
ficial capacity must be accounted for and paid over 


[sg14-19 


by the register,®® as soon as the correct amount is 


shown by a duly approved accounting or settlement,°° 
notwithstanding the duties were performed outside 
of regular office hours;®! and it makes no difference 
whether a statute prescribing such duties fixed the 
amount of compensation therefor, or whether the 


amount was fixed by the agreement of the register 


and the person for whom he performed the duties.°? 
But no duty rests upon a register of deeds to account 
for and pay over moneys received by him for extra 
official services.°® 

[§ 17] 7. Collection of Taxes. A register of 
deeds may by statute be required to collect certain 
taxes.°* He should collect such tax before or at the 
time of recording the instrument affected,®° but 
where the tax required by statute has not been col- 
lected at the time a mortgage is recorded, the officer 
may refuse to enter a cancellation of such mortgage 
until the proper tax has been paid.?® 


[§ 18] 8. Giving of Notice. In some jurisdictions 
statutes?’ require the register to notify the record 
owner and mortgagee of foreclosure proceedings®® 
or to notify the owner of land that a caveat has been 
entered against his title.°® 


[§ 19] C. Liabilities'—1. In General—a. Rule 
Stated. A register of deeds is liable personally to 
the party aggrieved for the damages resulting from 
an omission to perform a duty imposed on him by 
law,” or from a performance of such duty in a neg- 
ligent manner.* But it must appear that the dam- 


_ Mortgage taxes generally see Taxa- 
tion [87 Cyc 786]. 


[a] A requisition is sufficiently 
specific where it calls upon the regis- 
ter to search the title of a deed to 
lands described, and the register is 
bound to comply on payment of the 
fees. Townshend v. Register of 
Deeds, 7 HowPr (N. Y.) 318. 


Certificate of title see infra § 15. 


78. State v. Holm, 70 Nebr. 606, 97 
NW 821, 64 LRA 131. 


79. State v. Parker, 
677, 32 A. 260. 


Duty of officer as to entry of satis- 
faction generally see Mortgages § 968. 


80. See statutory provisions; and 
cases infra notes 81-85. 


81. See cases infra this note and 
notes 82-85. 


[a] Mention of mortgages consid- 
ered as surplusage.—Certain mort- 
gages were recorded against an insol- 
vent after his failure. The syndic 
made a sale and applied to the regis- 
ter for certificate of the mortgages 
against the property in the insolvent’s 
name. The register gave a certificate, 
including the mortgages subsequent 
to the failure. It was held that the 
mention in the certificate of the sub- 
sequent mortgages might be regarded 
as surplusage. Dorsey v. His Credi- 
tors, 6 La. Ann. 385. 


BT NG ed.) Lae 


82. Delhi Bank v. Lea, 139 La. 730, 
72 S 187. 

83. Sacerdotte v. Duralde, 1 La. 
482. 

84. Sacerdotte v. Duralde, supra. 


86. In re Bradshaw, 26 U. C. Q. B. 
(Ont.) 464. 


87. In re Bradshaw, 26 U. C. Q. B. 
(Ont.) 464. 


Be State v. Deacon, 44 N. J. L. 


89. State v. Uerling, 94 Nebr. 694, 
144 NW 252; State v. Holm, 70 Nebr. 
606, 97 NW 821, 64 LRA 131; State 
v. Hazelet, 41 Nebr. 257, 59 NW 891; 
State v. Kelly, 30 Nebr. 574, 46 NW 
714; State v. Sovereign, 17 Nebr. 173, 
22 NW 353. 


90. State v. Uerling, 94 Nebr. 694, 
144 NW 252. 
91. State v. Hazelet, 41 Nebr. 257, 


59 NW 891. 


92. State v. Holm, 70 Nebr. 606, 97, 
NW 821, 64 LRA 131. 


93. State v. Holm, supra; Shepard 
v. Easterling, 61 Nebr. 882, 86 NW 
941. 

94. See statutory provisions. 


fa] Mortgage tax.—Peo. v. Gass, 
206 N. Y. 609, 100 NE 404; Matter of 
Mechanics’ Bank, 156 App. Div. 343, 
141 NYS 473 [rev 79 Misc. 731, 140 
NYS 698 (aff 209 N. Y. 526 mem, 102 
NE 1106 mem) ]. 


95. Peo. v. Gass, 206 N. Y. 609, 100 
NE 404. 
[a] Statutory requirement as to 


time not satisfied.—Peo. v. Gass, 206 
N. Y. 609, 100 NE 404, 


96. Peo. v. Ruoff, 159 App. Div. 819, 
145 NYS 80. 


97. See statutory provisions. 

98. Farmers’ Grain, etc. Co. Vv. 
Sundberg, 39 N. D. 551, 168 NW 55. 

[a] Such statutes must be strictly 
construed.—Farmers’ Grain, ete., Co. 
HS Sundberg, 39 N. D. 551, 168 NW 


99. Butler v. Fairclough, 23 Austr. 
Carlee Rin ts 

1. Liability for the acts or omis- 
sions of deputies and assistants see 
infra § 44. 3 

2. Ala.—Norton v. Kumpe, 121 Ala. 
446, 25 S-841. 


Ind.—Reeder v. State, 98 Ind. 114. 

Iowa.—Sutherland First Nat. Bank 
v. Clements, 87 lowa 542, 54 NW 197. 

La.—Baker v. Lee, 49 La. Ann, 874, 
21 S 588. 

Mo.—Bishop v. Schneider, 
472, 2 AmR 533. 

N. C.—State v. Grizzard, 117 N. C. 
105, 23 SE 93. — 

3. Conn.—Welles v. Hutchinson, 2 
Root 85. 

Ga.—Luther v. Banks, 111 Ga. 374, 
36 SE 826. 

Ind.—State v. Davis, 117 Ind. 307, 
20 NE 159; Reeder v. State, 98 Ind. 
114; Mechanics’ Bldg. Assoc. v. Whit- 
acre, 92 Ind. 547. 

Iowa.—Sutherland First Nat. Bank 
v. Clements, 87 Iowa 542, 54 NW 197. 

La.—Gordon v. Stanley, 108 La. 182, 
382 S 531; Chige v. Landreaux, 2 La, 
Ann. 606; Sauvinet v. Landreaux, { 


46 Mo. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ages resulted from the register’s official default, and 
not from any fault or laches of the party damnified.* 
Where a statute imposes civil liability for willful 
violation of the recording officer’s duty® he is not 
liable where it is shown that there was no such will- 


ful violation.® 


A specific request for any of the books of record 
need not be made in order to impose liability for 


their negligent keeping. 
[§ 20] b. To Whom. 


prejudiced by the breach thereof.°® 


goes out of office without having recorded deeds for 


La. Ann. 219; Falconer’s Succession, 
4 Rob. 5; Hathorn v. Hundley, 13 La. 
At 3235-125 Pi 774. 


Mo.—State v. Green, 124 Mo. A. 80, 
100 SW 1115. 


N. Y.—Hartwell v. Riley, 47 App. 
Div. 154, 62 NYS 317; Van Schaick 
v. Sigel, 58 HowPr 211 [aff 9 Daly 
383, 60 HowPr 122]. 

N. D.—Rising v. Dickinson, 18 N. 
D. 478, 121 NW 616, 138 AmSR 779, 
23 LRANS 127, 20 AnnCas 484. 


Pa.—Peabody Bldg., ete., Assoc. v. 
Houseman, 89 Pa. 261, 33 AmR 757; 
Houseman v. Girard Mut. Bldg., ete., 
Assoc., 81 Pa. 256; Schell v. Stein, 76 
Pa. 398, 18 AmR 416. 


Ont.—Harrison v. Brega, 20 U. C. Q. 
B. 324. 

[a] TIllustrations.—(1) Failure to 
properly index a lis pendens. Hart- 
well v. Riley, 47 App. Div. 154, 62 
NYS 317. (2) Entry of the amount 
secured by a mortgage to be lower 
than it actually is. Kivett v. Young, 
LOG END CMD 6G ahOeSE LOLS (C3) Or a 
mortgage. Reeder v. State, ‘98 Ind. 
114; State v. Grizzard, 117 N.-C. 105, 
23 SE 938. (4) Furnishing incorrect 
information as to encumbrances upon 
Jjand. Gordon v. Stanley, 108 La. 182, 
32 S 531; Van Schaick v. Sigel, 58 
HowPr (N. Y.) 211 [aff 9 Daly 383, 
60 HowPr 122]; Harrison v. Brega 
20° U. C.. Q. BB. (Ont.).,324.. .But see 
Tranchina v. Williams, 10 La. A. 656, 
120 S 882 (where an incomplete cer- 
tificate of the register failed to reveal 
a prior mortgage). (5) Noting pay- 
ment on the margin of the wrong 
mortgage. Mechanics’ Bldg. Assoc. v. 
Whitacre, 92 Ind. 547. (6) Negiigent- 
ly permitting the release of record of 
a mortgage. State v. Green, 112 Mo. 
A. 108, 90 SW 4038. 

{b] Misinterpretation- of | certifi- 
cate as to title-—A register’s certifi- 
cate that the title to certain land is 
in two grantees does not imply that 
each grantee holds an undivided moi- 
ety of the land, so as to make the 
clerk liable to one who makes a loan 
to one of the grantees relying on such 
interpretation of the certificate. 
Tripp v. Hopkins, 13 R. I. 99 

[ec] The presumption that a pur- 
chaser of land knows the law, will 
not relieve a register of liability re- 
sulting to the purchaser from an en- 
try by the register, with the purchas- 
er’s knowledge, of a satisfaction of a 
prior mortgage without the produc- 
tion of the notes secured or an affida- 
vit that they had been paid. State v. 
Green, 124 Mo. A. 80, 100 SW 1115. 

{[d] This liability does not depend 
on statute.—Rising v. Dickinson, 18 
N. D. 478, 121 NW 616, 1388 AmSR 779, 
23 LRANS 127; 20 AnnCas 484. 

[e] Negligence not shown.— 
Where a mortgagor presented to the 
clerk of the superior court the origi- 
nal of a recorded mortgage, together 
with an order purporting to be signed 
by the mortgagee, to cancel such 


The liability of a register 
for breach of official duty inures only in favor of the 
person to whom the duty was owed® and who was 
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which he was prepaid is liable to an action by each 
person by whom a deed was filed.?° 


[§ 21] ¢. Actions—(1) Time To Sue and Limi- 
While by some authorities it is held that the 
right of action against a register for breach of an 
official duty involving individual rights does not 
accrue until the happening of a consequential injury 
resulting proximately from the breach,!! although, 


however, the injury may happen immediately upon 


A register who 


mortgage on the record, and the clerk 
had no knowledge of the invalidity of 
the order, nor any reason to suspect 
it, his act of recording the order did 
not render him liable to a person in- 
jured by such entry, notwithstanding 
the order was forged, since the pos- 
session of the original mortgage by 
the mortgagor was sufficient to relieve 
the clerk of all imputation of neglect, 
in the absence of circumstances 
charging him with the duty of mak- 
ing inquiry. Luther v. Banks, 111 Ga. 
374, 36 SE 826. 


4. La.—Palfrey v. Marigny, 10 La. 
Ann. 283. 


Minn.—Wacek v. Frink, 51. Minn. 
282, 53 NW 633, 38 AmSR 502. 


Mo.—Bishop v. Schneider, 46 Mo. 
472, 2 AmR 533; State v. Green, 112 
Mo. A. 108, 90 SW 403. 


N. Y.—Hartwell v. Riley, 
Div. 154, 62 NYS 317. 


N. C.—Bryant Mfg. Co. v. Hester, 
177 N. C. 609, 98 SE 721. 


N. D.—-Farmers’ Grain, ete., Co. v. 
Sundberg, 39 N. D. 551, ‘168 NW Bde 
Rising v. Dickinson, 18 N. D. 478, 121 
NW 616, 138 AmSR 779, 23 LRANS 
cist 20 AnnCas 484. 


C.—Burris v. Austin, 85 S. C. 60, 
67 “si 17, 20 AnnCas 1308. 


vVt.—Lyman v. Edgerton, 
305, 70 AmD 415. 


[a] No injury resulted from an 
erroneous certificate of a register to 
a purchaser at a Sheriff’s sale when 
the purchaser’s own chain of title 
should have put him on notice of de- 
fects in the title of the land sold. 
Palfrey v. Marigny, 10 La. Ann. 283. 


[b] A purchaser’s failure to ex- 
amine the grantor and grantee index 
is not contributory negligence, where 
a statute requires the keeping of a 
numerical index. Rising v. Dickinson, 
18 N. D. 478, 121 NW 616, 138 AmSR 
179, 23 LRANS 127, 20 AnnCas 484. 


{c] A mortgagee who sustained a 
loss through the failure of a former 
register to perform his duty in re- 
spect to indexing the lis pendens is 
not chargeable with negligence be- 
cause he relied on the search made by 
the register, who believed, as he had 
a right to do, that his predecessor had 
done his duty, and hence did not dis- 
cover the mistake. Hartwell v. Riley, 
47 App. Div. 154, 62 NYS 317. 


[d] The register is not liable: (1) 
For damages resulting from an omis- 
sion in an unfinished certificate on 
the faith of which parties act. Tran- 
china v. Williams, 10 La. A. 656, 1208S 
882; Eureka Homestead Soc. v. Dunn, 
14 La. A. (Orleans) 248. (2) For loss 
caused by his relying on the name of 
a party in the body of an instrument 
where his signature is illegible. In- 
ashima v. Wardall, 128 Wash. 617, 224 
P3379: 


5. See statutory provisions. 


6. Maxwell v. Stuart, 99 Tenn. 409, 
42 SW 34. 


47 App. 
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the commission of the error,!? according to other 
authorities, the right of action dates from the act 
constituting the breach of the official duty.+* 
action must be brought within the time fixed by the 
applicable statute of limitations,++ limitations run- 


The 


7. Hunter v. Windsor, 24 Vt. 327. 


[a] Reason for rule.—Anyone has 
a right to a personal examination of 
all the records containing the evi- 
dences of title on a general request 
without disclosing the object of his 
gattchs Hunter vy. Windsor, 24 Vt. 

27. 

8. Morano v. Shaw, 23 La. Ann. 379; 
Smith v. Moore, 9 Rdb. (La.) 65; Day 
v. Reynolds, 23 Hun (N. Y.) 131; Kim- 
ball v. Connolly, 33 HowPr (N. nye) 
247; Houseman v. Girard Mut. Bldg., 
6te;, ) Assoc, 81.) Pa. nae Com. ve 
Harmer, 6 Phila. (Pa.) 90 


9. Ala.—Norton v: Kanne 121 Ala. 
446, 25 S 841. 


Cal.—Watkins v. Wilhoit, 
Unrep. Cas. 450, 35 P 646. 


La.—Tranchina v. Williams, 10 La. 
A. 656, 120 S 882. 


N. J.—Upton v. State, 83 N. J. L. 
373, 374, 85 RA 225 [cit Cyc]. 


N. Y.—New York Mut. L. Ins. Co. 
Vv. Dake, 87 N.Y. 25% 


N. D.—Rising v. Dickinson, 18 N. D. 
478, 121 NW 616, 138 AmSR 779, 23 
LRANS 127, 20 AnnCas 484, 


Oh.—Green v. Garrington, 16 Oh. 
St. 549; 91 AmD 103. 


[a] One having actual notice of a 
mortgage is not prejudiced by the fail- 
ure of the register to index it prop- 
erly. Upton v. State, 83 N. J. L. 373, 
85 A 225. 


[b] Plaintiff held not to be injured 
by register’s negligence. Tranchina 
v. Williams, 10 La. A. 656, 120 S 882. 


{[c] The party injured is the party 
misled.—Green v. Garrington, 16 Oh. 
St. 549, 91 AmD 108. 


10. Davis v. Thompson, 1 Nev. 17. 


11. State v. Walters, 31 Ind. A; 77, 
66 NE 182, 99 AmSR 244; Owen v. 
Western Sav. Fund, 97 Pa. 47, 39 AmR 
794; State v. McClellan, 113 Tenn. 616, 
85 SW 267. 


12. State v. Walters, 31 Ind. A. 
77, 66 NE’ 182, 99 AmSR’ 244 


13. Daniel v. Grizzard, 117 NGC: 
105, 23 SEH 93. 


[a] Reason for rule.—The breach 
such as failing to index a mortgage is 
the cause of action rather than the 
damage or consequences arising from 
that cause. Daniel v. Grizzard, 117 
NEC L005, 23S His: 


14. See cases infra this note. 


[a] Actions barred by the statute 
of limitations.—State v. Walters, 31 
Ind. A. 77, 66 NE 182, 99 AmSR 244; 
Daniel v. Grizzard, 117 N. C:. 105, 23 
SE 938; Owen v. Western Sav. Fund, 
97 Pa. 47, 39 AmR 794. 


[b] Actions not barred by the stat- 
ute of limitations.—Gordon vy. Stanley, 
108 La. 182, 32 S 531; Fox v. Thibault, 
33 La. Ann. 32; State v. McClellan, 
ee Tenn. 616, 85 SW 267, 3 AnnCas 
992. 


4 Cal. 


Limitations of actions as to offi- 
cers generally see Officers § 425. 
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ning from the acerual of the cause of action.1> A 
statute providing for notice to a public officer and 
as to the bringing of an action within a limited time 
thereafter,!® does not apply to a case of mere neg- 
leet or malfeasance by the officer.*? 

‘[§ 22] (2) Pleading. In a suit against a regis- 
ter of deeds for breach of official duty, it is essential 
to aver that defendant was at the time such regis- 
ter,1® that plaintiff was damaged,'® and that the 
breach of duty was the cause of the damage sus- 
tained by plaintiff.2° One suing a register of deeds 
for the entry of a forged instrument must allege that 
he knew of its unauthentie character,” and recorded 
it with a fraudulent?” or corrupt intent.?% 


[§ 23] (3) Evidence. The rules relating to evi- 
dence in civil actions generally?* apply in actions to 
enforce the civil liability of registers of deeds.?® 
Thus plaintiff must establish that his injury was the 
natural and proximate result of the register’s act or 
omission,2® and where he relies upon a statute he 
must show himself to be clearly within its provi- 
sions.?7 It will be presumed that a register of deeds 
knows the law and the duties incumbent upon him,” 
and that he will execute them in accordance with 
his special knowledge of the proper performance of 
the duties of his office.?® Further, it will be pre- 
sumed that a register of deeds acted willfully where 
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he failed to index a trust deed properly through in- 
excusable neglect, although a willful purpose of in- 
jury cannot be shown.*° 


[§ 24] (4) Damages.*1 | There can be no recov- 
ery in an action for breach of duty on the part of a 
register of deeds unless the damage sustained is the 
natural and reasonable necessary consequence of 
such default.22 Plaintiff may recover the damages 
that were probable under the facts as they existed** 
and which can be ascertained with a reasonable de- 
gree of certainty.*+ For the official default of a 
register plaintiff cannot recover more than nominal 
damages,?® unless he proves an actual loss.*® In 
some jurisdictions it is provided by statute*’ that a 
register of deeds shall be liable for double** or tre- 
ble?® the amount of damages occasioned by his of- 
ficial default. ; 


[§ 25] 2. On Official Bond*°—a. In General. The 
sureties on a bond conditioned for the faithful per- 
formance of the duties of his office are liable for 
resulting substantial damages to the party suing 
whenever it appears that the register has failed to 
perform a duty imposed on him by law*? or that he 
has performed it in a negligent manner.*” But no 
liability exists on the official bond of a register, not- 
withstanding a breach thereof, unless substantial 


40. Validity of official bond see 
supra § 6. 


15. Owen v. Western Sav. Fund, 97/100 SW 1115. 

Pa. 47, 39 AmR 794. 29. State v. Green, supra. 
16. See statutory provisions. 30. Maxwell v. Stuart, 99 Tenn. 
17. Harrison v. Brega, 20 U. C. Q.| 409, 42 SW 34. 


B. (Ont.) 324. 


ni George v. Vaughan, 55 Tex. 
129. 


19. State v. Green, 112 Mo. A. 108, 
38 SW 403; Hunter v. Windsor, 24 Vt. 
327. 

{a] Declaration, petition or com- 
plaint held insufficient.—State  v. 
Green, 112 Mo, A. 108, 110, 90 SW 4038. 

20. Hunter v. Windsor, 24 Vt. 327. 

{a] Declaration, petition or com- 
plaint held sufficient.—Peo. v. Gass, 
206 N. Y. 609, 100 NE 404; Hunter v. 
Windsor, 24 Vt. 327;. Inashima _ v. 
Wardall, 128 Wash. 617, 224 P 379. 

21. Ramsey v. Riley, 13 Oh. 157. 

[a] Forged satisfaction of mort- 
gage.—Ramsey v. Riley, 13 Oh. 157. 


22. Ramsey v. Riley, supra. 
23. Ramsey v. Riley, supra. 
[a] Declaration, petition or com- 


plaint held insufficient.—Ramsey v. 
Riley, 13 Oh. 157. 


24. See Evidence 22 C. J. p 1. 


25. See cases infra this note and 
infra notes 26-29. 


[a] Evidence held admissible to 
show: (1) The value of a mortgaged 
automobile. Inashima vy. Wardall, 
145 Wash. 77, 258 P 839. (2) That a 
chattel mortgage was not properly in- 
dexed. Inashima v. Wardall, supra. 


[b] Evidence held insufficient: 
(1) To charge the register with lia- 
bility for loss. Tranchina v. Wil- 
liams, 10 La. A. 656, 120 S 882; Farm- 
ers’ Grain, ete., Co. v. Sundberg, 39 
N. D. 551, 168 NW 55. (2) To support 
purchaser’s theory that mortgagor 
was insolvent. Rising v. Dickinson, 
18 N. D. 478, 121 NW 616, 138 AmSR 
779, 23 LRANS 127, 20 AnnCas 484. 


26. Farmers’ Grain, .etc., Co. wv: 
Sundberg, 39 N. D. 551, 168 NW 55. 

27. Marmers: ‘Grain,. ete, Co. Vv. 
Sundberg, supra. 


28. State v. Green, 124°-Mo. A. 80, 


31. General rules as to damages 
see Damages 17 C. J. p 699. 


32. Chase v. Bennett, 59 N. H. 394. 


[a] Damages held proper or not 
excessive.—Harrison v. Brega, 20 U. 
5 AG 1835 (COME eae 


[b] Damages held not inadequate. 
—Welles v. Hutchinson, 2 Root 
(Conn) 35. 


383. Bryant Mfg. Co. v. Hester, 177 
N. C. 609, 98 SE 721. 


{a] Thlusstration.—W here the 
plaintiff was misled in taking a mort- 
gage by a failure to index a prior 
mortgage the damages are properly 
referred to the existence of the prior 
mortgage and its effect on plaintiff’s 
security. Bryant Mfg. Co. v. Hester, 
177 INE C.96095).938 SHO721. 


34. Bryant Mfg. Co. v. Hester, su- 
pra. . 


35. State v. Davis, 117 Ind. 307, 20 
NE 159. 


36. State v. Davis, supra. 


[a] A register is, for erroneously 
erasing a mortgage, liable to the mort- 
gagee only for the damages resulting 
from his recourse against the prop- 
erty being rendered more difficult 
and expensive, and to the purchaser 
for any loss caused by the error. Ma- 
carty v. Landreaux, 8 Rob. (La.) 130. 


{b] Incorrect certificate of search. 
—Where a mortgage was taken on 
land, then subject to a mortgage that 
was recorded, on the reliance of a cer- 
tificate of search that the land was 
free from encumbrance, the register 
is liable to the second mortgagee to 
the amount his security is impaired by 
the prior mortgage. Van Schaick v. 
Sizvel S3iombre GN Ya)meoli Patrad) 
Daly 3838, 60 HowPr 122]. 


37. See statutory provisions. 

38. Bishop v. Schneider, 46 Mo. 472, 
2 AmR 5338. 

39. Watkins v. Wilhoit, 4 Cal. Un- 
rep. Cas. 450, 35 P 646. 


non Ill.—Peo. v. Stewart, 6 Ill. A. 


Ind.—State v. Atkisson, 17 Ind. 26. 


Ky.—tTitle Guaranty, etc., Co. v. 
Comms 140 Wy. 570133) Siw 677 


La.—Brigham v. Bussey, 26 La. 
Ann. 676. 


N. Y.—Peo. v. Gass, 206 N. Y. 609, 
100 NE 404. 


S. C.—Treasurer v. De Saussure, 29 
Se Cea ee: 


[a] Ilustrations.—(1) Failure to 
reinscribe a certain judgment within 
the proper time. Brigham yv. Bussey, 
26 La. Ann. 676. (2) Failure to ac- 
count for fees received in official ca- 
pacity. Peo. v. Stewart, 6 Ill. A. 62. 
(3) Failure to collect a mortgage tax. 
Peo. v. Gass, 206 N. Y. 609, 100 NE 
404. (4) Indexing mortgage under 
wrong name. Title Guaranty, etc., Co. 
v. Com., 141 Ky. 570, 183 SW 577. 


42. I1l.—Lusk v. Carlin, 5 Ill. 395. 
Ind.—State v. Davis, 96 Ind. 539. 


La.—Fox v. Thibault, 33 La. Ann. 
32; Hathorn v. Hundley, 13 La, A. 323, 
125 S 774. 


Mo.—State v. Green, 112 Mo. A. 108, 
90 SW 403. 


eth J.—Appleby v. State, 45 N. J. L. 


Pa.—McCaraher v. Com., 5 Watts 


& S. 21, 39 AmD 506. 


Tex.—Morton v. Smith, (Civ. A.) 44 
SW 683. 

[a] IDlustrations.—(1) Giving in- 
correct information as to encum- 
brances upon land. Lusk v. Carlin, 
5 Ill. 395; Fox v. Thibault, 33 La. Ann, 
32; Hathorn v. Hundley, 13 a. A. 
323, 125 S 774; McCaraher v. Com., 5 
Watts & S. (Pa.) 21, 39 AmD 506. 
(2) Recording a deed in which the 
grantee agreed to pay a given sum 
as a part of a mortgage debt, with an 
agreement to pay a less sum. State 
v. Davis, 96 Ind. 539. (3) Wrongfully 
noting the cancellation of a mortgage. 
Appleby v. State, 45 N. J. L. 161. 


[b] 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


Willfulness.—Under a statute 


~ee 


ie 
§§ 25-29] 


damages are shown.4? Nor ean liability exist on the 
official bond of a register for the negligent perform- 
ance of a duty not imposed on him by law,** or where 
plaintiff participated in and directly contributed to 
the negligent aet which caused the injury.t® Under 
a general statute imposing liability upon the officer 
and the sureties upon his official bond for the acts 
done by the officer by virtue or under color of his 
office,*® the liability of the sureties upon a bond of 
a register of deeds which is conditioned for the safe- 
keeping of the books and records and the faithful 
discharge of the duties of his office, is not limited 
to the safekeeping of the books and records but ex- 
tends to other matters,47 such as his incorrect or 
imperfect registration of a mortgage*® or his fail- 
ure properly to index the registry of a mortgage.*® 
A bond conditioned on the performance by the offi- 
cer of the duties of his office does not cover a duty 
imposed upon the officer for which he is required to 
give a special security.°° Where under ‘a statute 
providing for indexing records the recording officer 
is vested with some discretion as to how he shall 
keep the index neither he nor his surety is liable for 
a mistake which is merely one of judgment in at- 
tempting to comply with the law.®! Under statutes 
requiring the register of deeds to collect a mortgage 
tax°” and providing for a bond for the performance 
of such duty neglect to perform it is a breach of the 
condition of his bond on which an action will lie.** 
The sureties on a bond are liable for any breach that 
takes place while the register holds office.°* Where 
the county is compelled to pay a recorder additional 
compensation for the discharge of duties which 
should have been discharged by his predecessor, it 
may be reimbursed by a suit on the official bond of 
the officer whose neglect of duty occasioned the ex- 
pense.°® 

[§ 26] b. Proceedings to Enforce—(1) Nature. 
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The action on the official bond of a register of deeds 
is one ex contractu.** zt 

[§ 27] (2) Pleading. The rules of pleading in 
civil actions generally,®7 apply in actions against 
registers of deeds on their official bonds.®® Unless 
the law authorizes such provision in the official bond 
of a register, it is unnecessary that the complaint 
in an action thereon allege the recovery of a judg- 
ment against the register and his failure to pay it.°® 
The state suing the register of deeds to recover a 
mortgage tax required by statute to be collected by 
the register®® need not allege that any money was 
advanced on the mortgage where it is alleged that 
no sworn statement of the amount secured was filed 
so that it became the duty of the register to deter- 
mine the value of the property and the amount of 
the tax and that the register had done so but had 
failed to collect the tax.®? 


In Louisiana under a plea of discussion, the surety 
is entitled to have his rights reserved to point out 
the property of his principal to be seized in case of 
an adverse judgment.®? 

[§ 28] (8) Defenses. It is no defense to an ac- 
tion on the official bond of a register for damages 
resulting from a failure of official duty by the deputy 
register, that the consent of the sureties was not 
given to the appointment of the deputy.®*? A regis- 
ter cannot assert that he should not be held for an 
erroneous exercise of judgment in deciding as to 
the nature of instruments where his acts were con- 
trary to an express direction of state officials having 
supervisory control of the matter.°* Since the ac- 
tion on the bond of a register is ex contractu®® it is 
not barred by limitations applying to quasi offenses 
of public officers.°® 


[§ 29] (4) Evidence. ‘The rules of evidence gov- 


authorizing recovery of damages sus- 
tained by the negligence of a register 
in performing the duties pertaining 
to his office, a register is liable on 
his official bond for such negligence, 
although it is not willful or so gross 
as to imply willfulness. State v. Mc- 
Clellan, 113 Tenn. 616, 85 SW 267. 

[ec] Duty not covered by condi- 
tions of bond.—It has been held that 
an action will not lie on a register’s 
official bond for negligence in per- 
forming a duty not covered by the 
conditions of the bond. Holt v. Mc- 
Lean, 75 N. C. 347; Moretz v. Ray, 75 
IN? (Es 170. 

43. State v. Green, 112 Mo. A. 108, 
90 SW 4038. 

44. Temple v. Peo., 6 Ill. A. 378. 


45. Twin Falls County v. West, 25 
Tda. 271, 137 P 171, AnnCasi1916B 185; 
State v. Green, 112 Mo. 108, 90 SW 403; 
Burris v. Austin, 85 S. C. 60, 67 SE 
17, 20 AnnCas 1308. Compare State 
v. Green, 124 Mo. A. 80, 100 SW 1115 
(for facts which did not constitute 
participation in the negligence of the 
register, such as to constitute a valid 
defense in an action against him for 
negligence). 


[a] Illustrations.—(1) The mort- 
gagee is estopped from recovering 
damages where his own negligent act 
after delivering a mortgage to the 
register was the direct and proximate 
cause of the register’s failure to 
properly record the mortgage. Burris 
VawAustin, 85 SeiC., 60, 67 7SHs 17, 20 
AnnCas 1308. (2) A county may be 
estopped by the conduct of its own 
officers from suing the register of 
deeds for deficiency of fees. Twin 


Falls County v. West, 25 Ida. 271, 
137 P 171, AnnCasi916B 185. But see 
Privett v. Grant County, 44 Okl. 523, 
145 P 323 (the action of county offi- 
cers in approving the accounts of a 
register does not bar an action for 
misappropriated fees). \ 

[b] Where the register promises 
to perform a special duty, the failure 
of the promisee to go afterward to 
see that the register has done his 
duty is not such contributory negli- 
gence as will bar recovery. Brigham 
v. Bussey, 26 La. Ann. 676. 


46. See statutory provisions. 


47. Kivett v. Young, 106 N. C. 567, 
10 SE 1019. 


48. Kivett v. Young, supra. 


49. Daniel v. Grizzard, 117 N. C. 
105, 23 SE 93. 


50. Middlesex County v. Smallman, 
19) Ont. 349. 

51. Maxwell v. Stuart, 99 Tenn. 
409, 42 SW 34. 

52. See supra § 17. 

SSE COMnV aR GaASs) 20 6-2N.) | Ys. 16,09) 


100 NE 404. 

[a] Where the breach results in 
damage to the state he is liable on his 
bond although no penalty is expressly 
provided for in the statute. Peo. v. 
Gass, 206 N. Y. 609, 100 NE 404, 


54. Daniel v. Grizzard, 117 N. C. 
105, 23 SE 93. 

55. Shepard v. Easterling, 61 Nebr. 
882, 86 NW 941. 

56. Fox v. Thibault, 33 La. Ann. 
ae Brigham yv. Bussey, 26 La. Ann. 

6. 


57. Pleading generally see Plead- 
ine 49°e. Tap: 1s 

58. See cases infra this note. 

[a] Declaration, petition, or com- 
plaint held sufficient.—State v. Atkis- 
son, 17 Ind. 26; “Peo: v. Gass, 2062N. 
Y. 609, 100 NE 404. 


[b] Declaration, petition, or com- 
plaint held insufficient.—State v. 
Green, 112 Mo. A. 108, 90 SW 408. 


{e] An amendment which does not 
change the cause of action is properly 
allowed. Title Guaranty, etc., Co. v. 
Com, L4i Key. 50} 183 'S Wa oui 

{(d] Indefiniteness in pleading is 
cured by verdict. Title Guaranty, 
ae Co. v. Com., 141 Ky. 570, 133 SW 

Ue 

59. Joyner 
11; 16S 917. 

60. See supra § 17. 


Vv. Roberts; 11/2) Ne C. 


61. Peo. v. Gass, 206 N. Y. 609, 100 
NE 404. 
62. Hathorn v. Hundley, 13 La. A. 


323, 125 S 774. 

63. Brigham v. 
Ann. 676. 

Contributory negligence of plaintiff 
as defense see supra § 25. 

Liability for acts or omissions of 
deputics and assistants generally see 
infra § 44. 


Bussey, 26 La. 


64. Peo. v. Gass} 206 N. Y. 609, 100 
NE 404. 

65. See supra § 26. 

66. Gordon v. Stanley, 108 La. 182, 


32 S$ 5381; Fox v. Thibault, 33 La. Ann. 
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erning civil actions generally? apply in actions 
against registers of deeds on their official bonds.°* 

[§ 30] (5) Questions for Court and Jury. Gen- 
eral considerations affecting the determination of 
questions of law and fact in civil actions®® are ap- 
plicable in actions against registers of deeds on their 
Whether the indexing of a mort- 
gage in another name similar to that appearing on 
the instrument but not idem sonans is negligence is 


official bonds.*° 


properly a question for the court.*} 


[§ 32] A. Of De Facto Officer. 


lished principle that the acts of a de facto public 
officer are valid as respects third persons who have 
an interest in them and as concerns the publie,’* 
applies to the acts of registers of deeds.*® 
the office becomes vacant by the removal of the in- 
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the jury.*? 


tions.”° 
Whether plain- 


VI. VALIDITY OF ACTS 
The well-estab- 


Where 


cumbent the registration of an instrument by the 


[§ 34] A. Right To. 


67. See Evidence 22 C. J. p l. 
68. See cases infra this note. 
[a] Plaintiff must show (1) his 


injury (Bryant Mfg. Co. v. Hester, 
L7G IN= C.. 609,98 SE e721), (2) and the 
amount of his loss (Bryant Mfg. Co. 
v. Hester, supra). 


[b] Evidence held inadmissible.— 
Secondary evidence of the contents of 
a deed before a foundation was laid, 
State v. Davis, 117 Ind. 307, 20 NE 159. 


[c] Evidence held sufficient.—(1) 
To sustain a verdict for the plaintiff 
where the register failed to properly 
cross index a mortgage. Title Guar- 
antyn ete. Co. va (Com. £4 Ky. 570; 
133 SW 577. (2) To sustain a judg- 
ment in favor of a mortgagee of chat- 
tels where the register failed to prop- 
erly index the mortgage. Inashima v. 
Wardall, 128 Wash. 617, 224 P 379. 


{d] Evidence held insufficient to 
support plaintiff's theory that his 
mortgagor was insolvent. Rising v. 
Dickinson, 18 N. D. 478, 121 NW 616, 
138 AmSR 779, 28 LRANS 127, 20 
AnnCas 484. 


69. See Trial [38 Cyc 1511 et seq]. 
70. See cases infra this note. 


[a] Evidence held sufficient to go 
to jury: (1) As to whether a failure 
to properly index a prior chattel mort- 
gage caused damage to plaintiff. Mor- 
ton v. Smith, (Tex. Civ. A.) 44 SW 
683. (2) On the question whether a 
mortgagee when he presented a mort- 
gage to the register was acting as 
agent of his assignee. Burris v. Aus- 


tin, 85 S. C. 60, 67 SE 17,.20 AnnCas 
1308. 
[b] Evidence held insufficient to 


entitle plaintiff to a directed verdict. 
Fretwell v. Pearman, 134 S. C. 545, 


133 SE 433; Burris v. Austin, 85 S. 
Cc: 60, 67 SE 17, 20 AnnCas 1308. 

71. Title Guaranty, etc., Co. v. 
Com., 141 Ky. 570, 133 SW 577. 

72. Title Guaranty, etc., Co. v. 
Com., supra. 

73. State v. Green, 112 Mo. A. 108, 


90 SW 408. 
74. Ky.—Title Guaranty, etc., Co. 
v. Com., 141 Ky. 570, 133 SW 577. 


La.—Gordon v. Stanley, 108 La. 
182, 32 S 531; Fox v. Thibault, 33 La. 


_ Ann. 32. 


Provision is ordinarily made 
by statute as the fees or other compensation of reg- 


VII. COMPENSATION*? 


Mo.—State v. Green, 124 Mo. A. 


80, 100 SW 1115 


tear J.—Appleby v. State, 45 N. J. L. 


N. C.—Bryant Mfg. Co. v. Hester, 
177 N. C. 609, 98 SH 721. 


Wis.—Johnson v. Brice, 
575, 78 NW 1086. 


See Norton v. Kumpe, 121 Ala. 446, 
25 S 841 (holding that plaintiff is en- 
titled to recover nominal damages 
and such actual damages as proxi- 
mately result from the official de- 
fault). 


[a] Tllustrations.—(1) A register 
of deeds who neglected to notice a 
mortgage on the tract index as re- 
quired by law is liable on his bond 
to the purchaser of such land in reli- 
ance on the index, for the damages, 
where the purchaser had bought up 
the mortgage, enforced it so far as it 
covered other property, and exhaust- 
ed his remedies against his vendor 
and the maker of the mortgage note. 
Johnson’ v. Brice, 102 Wis. 575, 78 NW 
1086. (2) One induced to purchase 
mortgaged property through a failure 
to properly cross index the mortgage 
may recover the amount he was com- 
pelled to expend to prevent foreclo- 
sure of the mortgage. Title Guaranty, 
etc., Co. v. Com., 141 Ky. 570, 1383 SW 
577. (8) A lender who has advanced 
money on faith of a certificate of 
nonalienation of property supposed 
to belong to the borrower, who mort- 
gages the property to secure the debt, 
has a right of action on the register’s 
bond to recover the loss sustained, 
where such property has in fact been 
aliened, on proof of the actual -loss 
with reasonable certainty. Gordon 
v. Stanley, 108 La. 182, 32 S 531. (4) 
A register is liable on his official bond 
for the amount of money loaned on 
the faith of a certificate that certain 
land was free from encumbrances, 
when in fact the land was mortgaged 
for more than its value and the lender, 
consequently, lost his money. Fox 
v. Thibault, 33 La. Ann. 32. (5) Un- 
der an act requiring a register to 
minute in the margin of the mortgage 
record its satisfaction, his surety is 
liable for his mistake in noting a 
mortgage satisfied, to one who ex- 
amined the minute and purchased the 
premises, for the amount he was ac- 


102 Wis. 


[§ 31] (6) Damages. 
ister being a bond of indemnity,’* the measure of 
damages is the actual loss which has been sustained 
by reason of the breach,’* subject to certain limita- 
Where the amount of damages can be as- 
certained by a reference and accounting, it is neither 
speculative nor remote.‘ ® 


[§§ 29-34 


tiff’s attorneys employed to examine the record for 
incumbrances exercised reasonable diligence is for 


The official bond of a reg- 


deputy is valid on the foregoing principle.*® 

[§ 33] B. As Affected by Interest. 
mitting an instrument to record is of a ministerial 
character, and hence can be performed by the regis- 
ter, even though he is a party thereto or has an in- 
terest thereunder.*® 


The act of ad- 


isters of deeds*®? and the officer is entitled only to 
the compensation so fixed.** 


In the absence of ex- 


tually compelled to pay to relieve the 
property from the mortgage. Apple- 
by v. State, 45 N. J. L. 161. 


[b] Nominal damages.—Only nom- 
inal damages may be recovered not- 
withstanding a breach unless substan- 
tial damages are shown. State v. 
Green, 112 Mo. A. 108, 90 SW 403; 
Bryant Mfg. Co. v. Hester, EUTIN Gc. 
609, 98 SE 721. 


75. See cases infra this note. 


[a] The measure of liability for 
negligently permitting a trust deed 
to be falsely marked “Satisfied” can- 
not exceed the amount due on the 
trust deed at the date of the entry 
of satisfaction. State v. Green, 112 
Mo. A. 108, 90 SW 408. 


[b] In an action against a reg- 
ister who failed to keep up and con- 
tinue the index of deeds recorded by 
him during his continuance in of- 
fice, the board of commissioners is 
entitled to recover such reasonable 
sum as they may have paid his suc- 
cessor to index the deeds recorded 
during his term. State v. Atkisson, 
17 Ind. 26 


[e] Anuueation of payment.—Reg- 
ister’s payment from fees collected 
must be applied to indebtedness dur- 
ing current term, in action to deter- 
mine respective liability of sureties. 
Johnston County v. Adams, 193 N. C. 
729, 138 SE 5. 


76. Johnston County v. Adams, su- 
pra, 

77. See Officers § 378. 

78. Maley v. Tipton, 2 Head 
(Tenn.) 408. 

79. Maley v. Tipton, supra. 

80.. Paul v. Baugh, 85 Va. 955, 9 
SE 329. 

81. Compensation of deputies and 


assistants of registers of deeds see 
infra § 45.: 


82. See statutory provisions. 


[a] Order not required.—Where 
the duty and the compensation there- 
for are fixed by statute it is not mate- 
rial whether the work performed was 
ordered by the county commissioners. 
Matter of Holliday, 13 Oh. Cir. Ct. 
672, 6 Oh. Cir. Dec. 751. 


83. Ariz.—Maricopa County v. Os- 
born, 4 Ariz. 331, 40 P 313. 


——— 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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press statutory provision the public is not liable for 
the compensation of a register of deeds** except for 
services®® or items of expense®® pertaining to his 
office which are for the benefit of the public. Any- 
thing done for his own benefit or convenience is not 
chargeable to the public.’ He cannot charge the 
public for a service which the law does require of 
him®$ or which is a part of his official duty for which 
he is otherwise compensated.5® Where the recording 
officer’s compensation is under the statute to come 
from fees for recording, it is the duty of an officer 
who makes and keeps public records to keep up the 
index thereto without extra compensation,®°® although 
where indexes become unfit for use and must be 
renewed a new index may be ordered and reasonable 
compensation allowed therefor.?1 However, where 
a statute expressly provides for compensation for 
indexing,®? the recording officer is not bound to keep 
up such indexes if the compensation provided there- 
for is not made.®? Where an officer performs duties 
outside of or beyond those which are imposed upon 
him by law, but which are for the benefit of the coun- 
ty, the county may accept the work and pay him for 
Uh 

Officer holding over. Where under the statute the 
incumbent is entitled to hold until his successor is 
elected and qualified, he is entitled to the fees and 
emoluments of the office while holding over.®® 


Cal.—Los Angeles County v. Lamb, [da] 


61 Cal. 196. 
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Duties imposed after salary 
fixed..——When after the salary of the 
register of deeds has been fixed by 
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Duty of predecessor. Where the recorder is com- 
pelled to discharge duties devolving upon his prede- 
cessor in office, he may be entitled to compensation 
therefor in the amount fixed by statute.°® Further 
without regard to the absolute duty of a recorder to 
record instruments for the recording of which his 
predecessor has been paid, in the absence of a stat- 
utory requirement that he do so, the recordation of 
such deeds in the order in which they were filed is 
essential to the proper and orderly transaction of 
his business and such necessity being imposed upon 
the new recorder by the outgoing officer, a promise 
will be implied that the outgoing officer will pay 
therefor.°* However, when chattel mortgages have 
not been indexed by a predecessor and are worthless 


~ and outlawed, the officer cannot index them and re- 


quire the county to pay therefor without a definite 
order from a contract with the county board.®§ 


Forfeiture. The officer does not lose his right to 
the salary prescribed by law through his failure to 
perform the duties of the office unless his derelictions 
amount to an abandonment of the office,®® or he has 
been removed therefrom,' in the absence of a statute 
establishing a different rule.” 


[§ 35] B. Amount—1. In General. A register of 


deeds is entitled only to the amount of compensa- 
tion fixed by law for the performance of the duties 


v. Blair County, supra. (3) Postage. 
Plummer v. Blair County, supra. (4) 
Typewriter. 


Colo.—Henderson v. Pueblo County, 
4 Colo. A. 301, 85 P 880. 


Kan.—Bird v. Adtna Bldg., etc., As- 
soc., 110 Kan. 706, 205 P 624. 


La.—State v.~Recorder of Convey- 
ances, 33 La. Ann. .223; State v. Clin- 
ton, 25 La. Ann. 285; Southworth v. 
New Orleans, 24 La. Ann. 312 


Okl.—Morrow vy. McIntosh County, 
31 Okl. 636, 122 P 168. 


Pa.—Von Boonhorst v. Allegheny 
County, 163 Pa. 588, 30 A 123; Pierie 
v. Philadelphia, 139 Pa. 578, 21 A 90; 
pee ee v. Luzerne County, 7 Kulp 
425. 


Wis.—Burgess v. Dane, 
427, 184 NW 841. 


fa] Walidity of statutes.—(1) A 
statute prescribing a salary in lieu 
of fees for registers of deeds is con- 
stitutional. Los Angeles County v. 
Lamb, 61 Cal. 196. (2) A statute al- 
lowing the register of deeds one half 
of the fees for delivering abstracts, 
the other half to be paid into the 
county treasury, is not unconstitu- 
tional. Outagamie County v. Zuehlke, 
165 Wis. 32, 161 NW 6. (3) A stat- 
ute is unconstitutional which requires 
the county to pay registers of deeds 
for a useless certificate of deeds. 
Pierie v. Philadelphia, 139 Pa. 573, 
21 A 90. (4) A statute making ‘the 
respective parishes defray the ex- 
penses of recording the abstracts of 
minors’ mortgages does not impair 
the obligations of a contract. South- 
worth v. New Orleans, 24 La. Ann. 
312. 


[b] Constitutional authority to fix 
the compensation of public officers not 
otherwise provided by law does not 
authorize fixing salaries of registers 
of deeds in lieu of statutory fees. 
Vetter v. Fowler, 167 Mich. 499, 133 
NW 500. 

{e] he court cannot supply the 
office of register of mortgages as an 
omission, if it be one, in a statute re- 
lating to the compensation to be paid 
by the state to assessors and tax col- 
enone State v. Clinton, 25 La. Ann. 


148 Wis. 


local act as to a particular county, ad- 
ditional duties are imposed upon him 
by general law and provision is made 
for his compensation through fees 
therefor, the register is entitled to 
such fees in addition to the compen- 
sation fixed by the prior local act. 
Roulo v. Wayne County, 71 Mich. 129, 
41 NW 879. 

84 Maricopa County v. Osborn, 4 
Ariz, 331, 40 P 313; Peter v. Pretty- 
man, 62 Md. 566; Nordin v. Kandiyohi 
County, 23 Minn. 171. 

{a] A statute relating to the reg- 
ister’s compensation for indexing does 
not authorize the county to contract to 
pay him for transferring certain rec- 
ords to his office. Morrow v. McIn- 
tosh County, 31 Okl. 636, 122 P 168. 

[b] Services at expense of county. 
—(1) When a statute provided for the 
procuring, opening, and keeping of re- 
ception books at the expense of the 
county, the county was liable for the 
compensation of the register for 
keeping reception books (Hough _ v. 
Ramsey County, 9 Minn. 11), (2) but 
only where they were kept in the 
manner prescribed by law (Mapes v. 
Olmsted County, 11 Minn. 264). 

85. Garrett v. Boone County, 92 
Ind. 518. 

[a] he county is required by law, 
without any contract, to pay for such 


services. Garrett v. Boone County, 
92 Ind. 518. 
{[b] For indexing.—Garrett Vis 


Boone County, 92 Ind. 518. 

86. Ewing v. Vernon County, 
Mo. 681, 116 SW 518. 

{a] Items of expense allowed.— 
(1) Janitor service. Ewing v. Vernon 
County, 216 Mo. 681, 116 SW_ 518. 
(2) Postage. Ewing v. Vernon Coun- 
ty, supra. 

87. Peo. v. Dutchess County, 24 
Wend. (N. Y.) 181; Plummer v. Blair 
County, 22 Pa. Co. 398. 

[a] Items of expense not allowed. 
—(1) Printing of formal portions of 
deeds or mortgages in record books. 
Plummer v. Blair County, 22 Pa. Co. 
398. (2) Janitor service. Plummer 
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Hill v. Republic County, 
99 Kan. 49, 160 P 987. 


88. Southworth v. New Orleans, 24 
La. Ann. 312 


89. Hand v. Tippecanoe County, 26 
Ind. 179; Wabash County v. Sheets, 17 
Ind. 22; Pierie v. Philadelphia, 139 
Pa. 573, 21 A 90; Coons v. Culpepper 
County, 121 Va. 783, 94 SE 201. 


[a] Reasons for rule.—(1) “It ig 
: - but reasonable to regard this 
entry as included in the labor of re- 
cording, and as compensated for by 
the fee elsewhere allowed.” Hand v. 
Tippecanoe County, 26 Ind. 179, 180. 
(2) “Such services are covered by his 
official salary.” Pierie v. Philadel- 
phia, 139 Pa. 573, 583, 21 A 90. 


90. Boggs v. Caldwell County, 28 
Mo. 586: 

91. Boggs v. Caldwell County, su- 
pra. 

92. See statutory provisions. 

93. State v. Wickham, 77 Oh. St. 
182) NIB 617. 


[a] Thus a county recorder will 
not be required to keep up an index 
without compensation where the stat- 
ute provides for compensation and the 
county commissioners have notified 
him that it will no longer be allowed. 
Statewv... Wickham, (i OhaiStel sess 
NE 51%. 


94. Shepard v. Easterling, 61 Nebr. 
882, 86 NW 941. 


Bras Hubbard y. Crawford, 19 Kan. 
96. Garrett v. Boone County, 92 
Ind. 518. 
[a] Evidence held sufficient to en- 


title the register to recover for index- 
ing the records of ‘his predecessor. 
Garrett v. Boone County, 92 Ind. 518. 


97. Davis v. Thompson, 1 Nev. 17. 

98. Hill v. Republic County, 99 
Kan. 49, 160 P 987. 

99. Putnam v. Custer County, 25 
S. D. 542, 127 NW 641. 

1. Putnam v. Custer County, su- 
pra. 

2. Putnam v. Custer County, su- 


1080-~[53° C7J.] 
of his office? whether in the form of fees,* of a sal- 
ary,® or both,® since he takes his office cum onere.* 
And in the application of this rule it matters not that 


the duty was performed outside of regular office: 


hours,® or that in performing a certain duty the reg- 
ister voluntarily did more than his duty. Where 
the statute contemplates that the work of predeces- 
sors shall be preserved and that the incumbent shall 
make only such additions as may be required, the 
incumbent is entitled to the statutory fees only for 
the work which he actually performs.1° A statute 
providing that the amount paid to the register of 
deeds for salary and clerk hire shall not exceed the 
fees collected, does not operate to limit the compen- 
sation fixed by law in cases where no clerks or depu- 
ties are employed.++ 

Reasonable compensation. Where the statute pro- 
vides that the register shall be allowed such compen- 
sation for making indexes as shall be reasonable and 
just, the allowance may be settled without reference 
to any special mode of computation.!? 

Entry in form book. When the statute requires 
the recorder to provide printed books of forms of 


3. See cases infra notes 4-7, 10, 13. 
4 Ala.—Tillman v. Wood, 58 Ala. 
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charge for each name in the firm style 


capable of being indexed. 
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documents where a sufficient number of documents of 
such general form are presented for recording to war- 
rant it and provides that the fees for recording in 
such books shall be the legal charge for the words 
actually written therein, the recorder is entitled to 
fees only for the actual words which he is required 
to write into the printed form in the record book.** 


[§ 36] 2. Contracts. When the statute provides 
the amount which a board of county commissioners 
may allow as compensation for specified duties, they 
cannot contract to pay more than such amount.’ 
For a service which is no part of the duties of his 
office,+®> or for an extraordinary necessary service 
not covered by the statute prescribing compensation 
only in the form of fees,1® a register may, by con- 
tract with the party for whom the service is to be 
performed, fix the rate of his compensation there- 
for. A contract for indexing must be construed 
with reference to the statutory requirements as to 
what shall constitute an index,1? so where the regis- 
ter agrees to make an index for a specified sum for 
each entry of deed or mortgage he is not entitled to 
such sum for as many entries as there are parties 


A. 301, 35 P 880; Peo. v. Stewart, 6 


State v.| Ill. A. 62; State v. Kelly, 30 Nebr. 


578. 


Ind.—State v. Phillips, 157 Ind. 481, 
62 NE 12. 


Md.—Peter v. Prettyman, 62 Md. 
566. 

Nebr.—State v. Holm, 70 Nebr. 606, 
97 NW 821, 64 LRA 131; Blaco v. 
State, 58 Nebr. 557, 78 NW 1056; 
Heald v. Polk County, 46 Nebr. 28, 64 
NW 376; State v. Hazelet, 41 Nebr. 
257, 59 NW 891; State v. Kelly, 30 
Nebr. 574, 46 NW 714; Bayha_ v. 
Webster County, 18 Nebr. 131, 24 NW 
457; State v. Sovereign, 17 Nebr. 173, 
22 NW 3538; State v. Silver, 9 Nebr. 
So. INOW cL 5. 


N. Y.—Matter of Parsons, 54 N. Y. 
Super. 451, 7 NYSt 74; Peo. v. Dutch- 
ess County, 24 Wend. 181. 


Pa.—Graeff v. Keilman, 92 Pa. Su- 
per. 558. 


Wis.—Outagamie County v. Zuehl- 
ke, 165 Wis. 32, 161 NW 6. 


Ont.—McDonald y. Bell, 21 U. €. Q. 
amooe 


[a] Only remedy legislative inter- 
vention.—Iif the method of doing a 
particular service subjects the regis- 
ter to unusual trouble and expense 
and greater than the statute contem- 
plated, then his only remedy is legis- 
lative intervention in his behalf. 
Peter v. Prettyman, 62 Md. 566. 


{[b] Fees for particular services. 
—(1) The fee given by statute “for 
searching and certifying the title to, 
and encumbrances upon, real prop- 
erty, for each year for which the 
search is made’”’ cannot be multiplied 
by the number of lots or parcels cov- 
ered by the same requisition. Mat- 
ter of Parsons, 54 N. Y. Super. 451, 
7 NYSt 74. (2) A block of land con- 
taining several lots owned by one per- 
son, which is used as one tract of 
land, may be described in a deed of 
conveyance as a block, and shall be 
transferred by the county clerk on de- 
mand on payment of the fee provided 
for a block. Keene Syndicate v. Den- 
ney, 9 Kan. A. 599, 58 P 242. (3) Under 
a statute providing that the register 
shall receive for recording a chattel 
mortgage and for indexing the same 
the sum of six cents for each party 
thereto, for filing a chattel mortgage 
made to a partnership in the firm- 
name, the register is entitled to 


Anderson, 9 Oh. Dec. (Reprint) 691, 16 
CincLBul 356. (4) A register who re- 
cords the abstracts of inventories of 
the property of minors is only enti- 
tled to charge for one registry of such 
abstract, under an act, allowing him 
the same fees as “for similar serv- 
ices,” although such abstract may 
contain several mortgages. South- 
worth v. New Orleans, 24 La. Ann. 
312. (5) Where a statute fixes the 
fee for recording an affidavit of proof 


of labor upon a mining claim, such 
fee must be paid for each of several 
claims included in a single affidavit 
where the evident intent of the stat- 
ute is to deal with single claims. Hm- 
pire Copper Co. v. Henderson, 15 Ida. 
635, 99 P 127. (6) A statute fixing a 
fee of 25 cents for recording a me- 
chanic’s lien notice is repealed by a 
labor act fixing a minimum fee of 50 
cents for all other instruments after 
fixing the fee for recording deeds, 
mortgages and other instruments 
specifically mentioned among which 
a mechanic’s lien notice was not in- 
cluded. State v. Phiilips, 157 Ind. 
481, 62 NE 12. 

[ec] Decree.—Where a statute fixes 
the fee for recording a “‘deed bond or 
other assurance of title’? and in an- 
other section fixes the fee for record- 
ing “every instrument of whatever 
kind or character’ a decree falls un- 
der the latter provision. Lee v. 
Dameron, 1 Lea (Tenn.) 131. 


5. Cal.—Los Angeles County v. 
Lamb, 61 Cal. 196. 

Colo.—Henderson v. Pueblo County, 
A Colon Ay 801, 85) P8805; 

Ill. Peo. v. Stewart, 6 Ill. A. 62. 


La.—State v. Recorder of Convey- 
ances, 33 La. Ann. 223. 


Pa.—Von Bonnhorst v. Allegheny 
County, 163 Pa. 588, 30 A 128; Pierie 
v. Philadelphia, 189 Pa. 5738, 21 A 90; 
Russell v. Luzerne County, 7 Kulp 
425. 


Wis.—Burgess v. Dane County, 148 
Wis. 427, 134 NW 841. 


{a] From what moneys payable.— 
Sometimes the statute prescribing the 
compensation of a register in the 
form of a salary also prescribes that 
such salary shall be payable from the 
fees received by him for performing 


the duties pertaining to his office. 
Henderson v. Pueblo County, 4 Colo. 


574, 46 NW 714. 

{b] Effect.—A statute providing a 
salary for the register of deeds does 
not affect the validity of a later act 
fixing the fee which shall be paid 


by citizens demanding particular 
services. State v. Krost, 140 Ind. 41, 
39 NE 46. 


6. Barrett v. Montgomery County, 
109 Kan. 685, 201 P 1098 [cit and quot 
Voris v. Cowley County, 103 Kan. 876, 
176 P 976]; Voris v. Cowley County, 
103 Kan. 876, 176 P 976; Hodgins v. 
phawnes County, 83 Kan. 441, 111 P 


_{a] Clerk hire not used.—Provi- 
sion that the register receive a frac- 
tional part of the fees collected in 
excess of the amount of his salary 
and for clerk hire entitles him to that 
amount irrespective of whether addi- 
tional clerical help was used. Bar- 
rett v. Montgomery County, 109 Kan. 
685, 201 P 1098; Voris v. Cowley 
County, 103 Kan. 876, 176 P 976. 


7. Outagamie County v. Zuehlke, 
165 Wis. 32, 161 NW 6. 


8. State v. Hazelet, 41 Nebr. 257, 
59 NW 891. 


9;, sPeox ive 
Wend. (N. Y.) 181. 


10. Beekman vy. Eaton County, 85 
Mich. 584, 48 NW 615. 


11. Putnam v. Custer County, 25 
S. D. 542, 127 NW 641. 


12. La Grange County v. Kromer, 
8 Ind. 446, 


13. Ogden First Sav. Bank vy. 
Bramwell, 67 Utah 341, 247 P 573. 


[a] For example, where the regis- 
ter had, under an agreement with a 
bank taking a number of mortgages, 
printed a record book containing an 
agreed form with blanks to be filled 
in by the register, he can collect only 
for the words written in such blank 
space, Ogden First Sav. Bank y, 
Bramwell, 67 Utah 341, 247 P 573. 

14. Hubler v. Cass County, 19 Ina. 
A. 464, 49 NE 832. 

15. Brockway v. Cook County, 15 
Ill. A. 560; State v. Holm, 70 Nebr. 
606, 97 NW 821, 64 LRA 131. 

16. Leavenworth County v. Keller, 
6 Kan, 510. 


17. Hubler v. Cass County, 19 Ind. 
A. 464, 49 NE 832. 


Dutchess County, 24 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


§§ 36-44] 

to the instruments where the law requires them to be 
indexed in the name both of the grantor and the 
grantee, or the mortgagor and mortgagee, and of each 
party where there are more than one grantor, grantee, 
mortgagor, or mortgagee as the case may be.1® 


[§ 37] 3. Change. Subject to constitutional re- 
strictions, statutes may change the compensation of 
registers of deeds at the will ‘of the legislature,1® es- 
pecially compensation for the performance of offi- 
cial duties,?° and such change will apply to an in- 
cumbent of the office as well as to one thereafter to 
be elected.2*_ A public body may be authorized to 
make the change?” to take effect at the beginning of 
a subsequent term of the registér’s office.2® Where 
the officer’s compensation is made to depend upon 
the population of the county as shown by a biennial 
census, the rate of compensation for the later part 
of his term may be greater than that for the earlier 
part where an intervening census shows a justifying 
change in population.*4 

Increase of duties. The duties of a register may 
be increased within reasonable limits without giving 
him any right to extra compensaton.?° 

[§ 38] C. Prepayment—1. In General. In the 
absence of contrary statutory provisions,”® the regis- 
ter may demand payment in advance of his fees ‘for 
performing a given service.?? 


[§ 39] 2. Waiver. A register to whom person- 
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ally belongs the statutory fee for performing a giv- 
en duty may waive his right to prepayment therect.?® 

[§ 40] 8. Compelling Service Without. Manda- 
mus will not lie to compel a register to perform a 
duty pertaining to his office without payment of his 
fee therefor in advance, even though the fee demand- 
ed is claimed to be excessive, where it appears that 
relator is able to pay the fee and can recover the 
alleged excess by ordinary action.?® 

[§ 41] D. Audit and Allowance of Claims. Where 
the rate and basis of compensation are fixed by stat- 
ute, the amount should be fixed by certification and 
audit by the county commissioners of a claim pre- 
sented by the register in the manner provided by 
law for other claims against the county.°° The ordi- 
nary rules of pleading need not be applied to a claim 
before a board of county commissioners for an al- 
lowance.*+ ; 

[§ 42] E. Actions. The fee of a register for re- 
cording an instrument may be recovered from the 
party for whom the service is rendered in an ordi- 
nary action for work and labor performed.*? Man- 
damus will not lie against a state auditor in behalf 
of a register who has registered mortgages in favor 
of the state where the state has not paid him there- 
for and his compensation is not otherwise provided 
for by law.?3 


VIII. DEPUTIES AND ASSISTANTS 


[§ 43] A. In General. The authority to appoint 
or elect deputies and assistants of a register of deeds 
is usually regulated by statutes** which also gen- 
erally prescribe their powers, duties and term of 
office. Where provision is made for the office of 
a register’s deputy it has been held, as in the case 
of public officers generally,?® that the deputy is a 
public officer ;°° but on the other hand it has been 
held under a similar provision that he is not a pub- 
he officer.*” In the absence of constitutional or stat- 
utory provisions fixing a definite term for a deputy 


or assistant, he may be removed at any time.*® 

[§ 44] B. Liability. The register is generally 
responsible for the faithful performance of the du- 
ties of his deputies and clerks,*® and is hable for any 
loss sustained by their acts or omissions,*® where 
the duty to be performed is ministerial and in the 
ordinary course of the business of his office. The 
register is not liable to the county for public funds 
paid on order of the board of county commissioners 
to a deputy on any mistake of law or fact for which 
the register was not responsible and no portion of 


18. Hubler v. Cass County, supra. 

19...Turpen v. Tipton County, 7 
Ind. 172; Douglass County v. Timme, 
32 Nebr. 272, 49 NW 266. 


[a] A statute changing the com- 
pensation of all registers of deeds 
from fees to a salary during his term 
is unconstitutional. Hickman v. 
Wright, 141 Tenn. 412, 210 SW 447. 


20. Turpen v. Tipton County, 7 
Ind, 172. 


21. Cloud “County v. Ott, 99° Kan. 
ALG = 1170161 e629") Dourlass 
County v. Timme, 32 Nebr. 272, 49 
NW 266. 


{a] The register is entitled to the 
old rate up till the time the statute 
providing for the change becomes ef- 
fective during the period of incum- 


bency. Cloud roe i Ott 299) kan. 
206) LoTR 1170 a6 re 629. 

22. Burgess v. eae County, 148 
Wis. 427, 134 NW 841. 

23. Burgess v. Dane County, su- 
pra. 

{a] Until subsequently changed 


the compensation of a register re- 
mains fixed by an authorized resolu- 
tion of a county board. Burgess v. 
Dane County, 148 Wis. 427, 134 NW 


841. 
24. Delaware County v, Fields, 38 
Okl, 744, 185 P 423. 


[a] Addition of unorganized terri- 
tory to a county does not authorize 
an increase in compensation where a 
statute expressly provides for such 
an increase in the case of particularly 
enumerated officers among whom the 
register of deeds is not included. 
Broaddus v. Pawnee County, 16 Okl. 
473, 88 P 250. 


25. Broaddus v. Pawnee County, 
supra; Burgess v. Dane County, 148 
Wis. 427,'134 NW 841. 

26. See statutory provisions. . 

QTag eevee Onase, ‘TOs Lil Ay 42) 
Peo. v. Bristol, 35 Mich. 28; Parrish 


v. Mahany, 10 S. D. 276, 73 NW 97, 66 


AmSR 715. 


28. Peo. v. Bristol, 
Parrish v. Mahany, 10 S. D. 
NW 97, 66 AmSR 715. 


29. Peo. v. Chase, 70 Ill. A. 42. 


30. Matter of Holliday, 13 Oh. Cir. 
Ct ov2 mo, Oh. Cir Dec; Tol: 


31. La Grange County v. Kromer, 


35 Mich. 28; 
276, 73 


8 Ind. 446. 

32. Tillman v. Wood, 58 Ala. 578. 

33. State v. Clinton, 25 La. Ann. 
285. 

34. See statutory provisions. 

35. See Officers § 381 note 90. 
aces Fuchs y. Weibert, 233 Ill. A. 


387. Van Schaick v. Sigel, 58 How 
EE ae ) 211 [aff 9 Daly 383, 60 How 
r 


[a] Reason for rule.—‘‘They 
[deputies of registers of deeds] are 
not required to give any security for 
any neglect or omission of duty, and 
are employed and may be discharged 
at the will and pleasure of the regis- 
ter.””. Van Schaick v. Sigel, 58 HowPr 
CNEY.) 201, 214 [afi 9° Daly 3835160 
HowPr 122]. 


es Fuchs v. Weibert, 233 Ill. A. 


39. Lang v. Coffey County, 118 
Kan, 723, 236 P 853; Van Schaick v. 
Sigel, 58 HowPr (N. See call |keyne ©) 
Daly 3838, 60 HowPr 122]. 


[a] The fact that one m 
requisition for a certificate of weaver 
designated the clerk whom he desired 
should make the search does not so 
render such clerk the applicant’s 
agent as to absolve the register from 
liability for a certificate erroneously 
stating that the premises were clear 
of encumbrance. Van Schaick_ v. 
Sigel, 58 HowPr (N. Y.) 211 [aff 9 
Daly 383, 60 HowPr 122]. 


40. Hartwell v. Riley, 47 App. Div. 
154, 47 NYS 317; Van Schaick vy. 
Sigel, 58 HowPr (N. Y.)) 1 ZL ATES 
Daly 3838, 60 HowPr 122]. 


41. Hartwell v. Riley, 47 App. Div. 
154, 47 NYS 317. 
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such funds was received by the register.*? 


[§ 45] C. Compensation. The compensation of 
deputies and assistants of registers of deeds is usual- 
ly regulated by statutes.4® In the absence of stat- 
ute providing therefor the public is not liable for 
additional compensation of clerks and deputies.** 
The compensation of deputies and clerks of the reg- 
ister of deeds is sometimes within the discretion of 
a public body,*® whose discretion cannot be reviewed 
except for abuse.t® <A clerk who is paid by the 
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county from its allowance for clerk hire cannot re- 
cover additional compensation from the register of 
deeds.47 A register’s assistant is entitled to be paid 
only for the work actually performed.** Where the 
allowable disbursements of a registry office are made 
subject to the determination of another official his 
determination as to the propriety of the compensa- 
tion of a retired officer retained in an advisory ¢a- 
pacity has been held conclusive.*® 


*REGISTRAR.! The English term for an officer 
corresponding in nature of his duties to what is called 
in this country a “register” ;? an officer who has the 
keeping of a registry.® 

Registrar general. In English law, an officer ap- 
pointed by the crown under the great seal, to whom, 
subject to such regulations as shall be made by a 
principal secretary of state, the general superintend- 
ence of the whole system of the registration of births, 
deaths, and marriages is intrusted.* 


Registrar of the court of chancery. In England, 
an officer with whom, in certain eases, the defend- 


42. 
Kan. 


Lang v. Coffey County, 118 vi) 
723,236 P 853. 


Acts: 


43. See statutory provisions. 
44 Russell v. Luzerne County, 7 peace yisee, Secor ee ane 
Kulp (Pa.) 279. tional Law §§ 459, 528. 
45. Roulo vy. Wayne County, 74 M 
Mich, 129, 41 NW _ 879; Russell v. 


Luzerne-County, 7 Kulp (Pa.) 279. 


Registration: 
Generally see Records ante. 


Constitutionality of see Constitu- 


Sk 
Including delivery see Acknowledg- 9 
ments § 200 note 23 [b]. ¥ 


ants are compelled to enter their appearances; and 
by him the decrees of the court are drawn up, signed, 
and passed.°® 

Registrar’s book. A book containing an authentic 
copy of every decree made by the English court of 
chancery.°® 


REGISTRATION.’ The act of making a list,® 
or catalogue,® or schedule,® or register;1? entering 
in a book a statement or memorandum of facts to 
serve as memorials or evidence.!? In election laws 
the method of proof prescribed for ascertaining the 
electors who are qualified to cast votes.13 


Offenses against registration and li- 
cense laws see Licenses §§ 151-163. 
On Sunday see Sunday [37 Cyc 591]. 


8. In re Election Supervisors, 1 
Fed. 1, 5. 


SList’s 3 8iC. lead) (Ole 
In re Election Suprs., supra. 


[a] County board of commission- Prercauisite to cneseing Se ei “Catalogue” 11 C. J. p 31. 

pea a. ae icular occupation or practicing : P r 
Rich. An Riera ct eee Lue particular profession see specific ek Peg ahs Blectiqn Suprs., supra. 
zerne County, % Kulp’ (Pa.) 279. f titles. 11. In re Election Suprs., supra. 

: “cc 33 

46. Roulo vy. Wayne County, 74 Animal or animal brand see Ani- Register” ante. 
Mich. 129, 41 NW 879. mals §§ 28, 29, 88-96, 126. 12. Fisher v. Jones, 82 Ala. 117, 

47. Royal v. Evans, 123 Me. 217, i ie resident see Aliens §§ 97,| 122, 3 S 13. 
122 A 569. 


48. Frame vy. Barnum, 37 Cal. A. 
Ada iiDee 689. 


[a] Illustration.—A copyist is en- 
titled to be paid only for the words 
actually copied into the books of rec- 
ord and not for the printed words in 
forms which he fills in. Frame v. 
Barnum, 37 Cal. A. 411, 175 P 689. 


49. Simcoe County v. Sanderson, 
51 Ont. L. 239, 67 DomLR 160. 


1. Registrar of: ; 
Deeds see Registers of Deeds § 1. 
Land titles see Registration of Land 

Titles ante. 

Trade-marks see Trade-Marks, Trade- 


§§ 74-209. 


notes 


782; 
191; 


‘ rae Mechanics’ Liens 
Gye sah kg Competition edi Mortgages §§ 419-427: 
a ree re. egistration post; Regis- Sales [35 Cye 682-6931; 


2. Abbott L. D. 


“Register” ante. 
of Deeds. 

aa CADPOLt..Li D. 

“Registry” post. 

CRIS oR” WD) 
Comm. 234]. 

5. Abbott L. D. 

[a] “Analogous duties are imposed 
upon the registrars of the courts of 
bankruptcy.’ Abbott L. D. 

6. Abbott L. D. 

[a] It is generally cited as “Reg. 
Lib.”—Abbott L. D. 


See also Registers 
note 9 [el]. 
Trade-mark 


[cit 3 Stephen 


1161, 1182. 


49; 


29, 54-56). 


Copyright see Copyright and Liter- 
ary Property §§ 174-187, 226-231. 

Foreign corporation see Corpora- 
tions §§ 3948, 3959-3961. 

Land or land title see Registration 
of Land Titles post. 

Motor vehicle see Motor Vehicles 


Particular claim, contract, or other 
instrument see Chattel Mortga- 
ges §§ 186-244; 

78-82, 

Deeds §§ 184-194; 


373 


Husband and Wife §§ 188-— 
Levees and Flood Control § 
20 notes 46, 47; 


Corporations § 4205; Pledges § 34; 


[86 Cyc 54-56]. 
Sale of intoxicating liquor see In- 
toxicating Liquors §§ 187, 


or 
Trade-Marks, 
Upteir Competition [88 Cye 850- 


Transfer of corporate stock 
Corporations §§ 1106-1108, 1148-— 


Vessel see Commerce § 88; 
Insurance § 6 text. and notes 48, 
Shipping [86 Cyc 13-17, 


Vital statistics see Health § 66. 


“Memorandum” 40 C. J. p 631. 
“Memorial” 40 C. J. p 631. 


13.. Peo. v. Bell, 119 N. Y. 175, 181, 
23 NE 533 [quot O’Brien v. Saratoga 
Springs, 131 Misc. 728, 228 NYS 82, 

; Peo. v. Carlton, 41 Misc. 523, 524, 
85 NYS 22]. See In re Jones, 11 Oh 
NPNS 241, 244. 


[a] Similar definition.—‘‘A system 
for the preventidn of frauds in the 
exercise of the suffrage, by requiring 
voters to cause their names to be 
registered in books provided for the 
purpose in each election district, with 
appropriate particulars of residence, 
age, etc., to enable investigation to be 
made, and the right of the voter to 
cast the ballot to be challenged, if 
there be occasion.” Century D. [quot 
Yates v. Collins, 118 Ky. 682, 690, 82 
SW 282, 978, 26 KyL 558, 930; In re 


Counties §§ 335 
notes 22-26; 
Executions § 


Marriage § 87; 
§§ 201-314; 
Municipal 


Shipping 


455 | Jones, 11 OhNPNS 241, 2438, 244]. 
trade-name see [b] . Used in generic and not tech- 
Trade-Names, and| nical sense.—As applied to elections it 


has been held to have no technical 
meaning and to indicate any list or 
schedule containing a list of voters, 
the being on which constitutes a pre- 
requisite to voting, unless there is a 
system of registration described by 
statute. In re Election Suprs., 1 Fed. 
27—|1, 5, 6. -See also Elections §§ 20, 
53-66; Mandamus § 317; Sunday [37 
Cyc 591]. 


see 


Marine 


*By CARLOS M. SANDOVAL (Registrar—Registration inclusive), 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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REGISTRATION OF LAND TITLES 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p. 1087] 


ANALYSIS 
I. INTRODUCTORY [( 1] p 1088 


II. REGISTRATION LAWS [(§§ 2-4] p 1088 
A. Constitutionality and Validity [§ 2] p 1088 
B. Construction [§ 3] p 1090 
C. Retroactive Operation [§ 4] p 1090 


III. TITLES OR INTERESTS WHICH MAY BE REGISTERED [§§ 5-10] p 1091 
A. In General [§ 5] p 1091 

Title by Adverse Possession; Possessory Information [§ 6] p 1091 

Tax Title [§ 7] p 1092 

Conditional Sales; Pacto de Retracto [§ 8] p 1092 

Public Land [§ 9] p 1092 

Title in Municipality [§ 10] p 1092 


SHOW P 


IV. PROCEEDINGS FOR REGISTRATION [§§ 11-100] p 1093 
A. In General [§ 11] p 1093 
B. Application to Registrar or Other Ministerial Officer [§§ 12-14] p 1093 
1. In General [§ 12] p 1093 
2. Reference to Judge or Court [§ 13] p 1093 
3. Caveats and Lis Pendens [§ 14] p' 1094 
C. Application to Court or Other Judicial Tribunal [§§ 15-100] p 1094 
1. Nature of Proceeding in General [§ 15] p 1094 
2. Jurisdiction [§ 16] p 1094 
3. Who May Apply [S$ 17-18] p 1094 
‘a. In General [§ 17] p 1094 
b. Consent to Application [§ 18] p 1095 
. Pendency of Other Proceedings [§ 19] p 1095 
. Joinder of Tracts or Parcels [§ 20] p 1095 
. Preliminary Examination and Certification of Title [§ 21] p 1095 
. Order Directing Commencement of Action [§ 22] p 1095 
. Parties [§§ 23-26] p 1096 
a. In General [§ 23] p 1096 
b. Description [§ 24] p 1096 
c. Right To Appear and Answer [§ 25] p 1097 
d. Amendment [§ 26] p 1097 
9. Notice of Application; Lis Pendens [§ 27] p 1097 
10. Notice of Hearing [§§ 28-30] p 1098 
a. In General [§ 28] p 1098 
b. Publication or Other Form of Substituted Service [§ 29] p 1098 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ONO 


1083 


1084 [53 C.J.] REGISTRATION OF LAND TITLES 


e. Defects, Objections, and Waiver [§ 30] p 1099 
11. Appearance [§ 31] p 1099 
12. Pleadings [§§ 32-41] p 1099 
a. In General [§ 32] p 1099 
b. Application or Petition [§§ 33-34] p 1099 
(1) In General [§ 33] p 1099 
(2) Amendment [§ 34] p 1100 
Answer [§ 35] p 1100 
Reply [S 36] p 1101 
. Demurrer [§ 37] p 1101 
. Motion for Judgment [§ 38] p 1101 
. Issues, Proof, and Variance [§§ 39-41] p 1101 
(1) Issues [§ 39] p 1101 
(2) Matters Which Must Be Proved [§ 40] p 1101 
(3) Matters Which May Be Proved [§ 41] p 1102 
13. Dismissal or Withdrawal of Application [§§ 42-43] p 1102 
a. Voluntary [§ 42] p 1102 
b. Involuntary [§ 43] p 1102 
14. Evidence [§§ 44-50] p 1103 
In General [§ 44] p 1103 
Burden of Proof {§ 45] p 1103 
Presumptions [§ 46] p 1103 
Admissibility [§§ 47-48] p 1104 
(1) In General [§ 47] p 1104 
(2) Abstracts of Title or Other Secondary Evidence s 48] p 1104 
e. Weight and Sufficiency [§§ 49-50] p 1105 
(1) In General [§ 49] p 1105 
(2) Haaminer’s Report of Title [§ 50] p 1106 
15. Trial or Hearing [§§ 51-58] p 1106 
a. In General [§ 51] p 1106 
b. Reference [§§ 52-57] p 1106 
(1) In General [S 52] p 1106 
(2) Hearing before Referee or Examiner [§ 53] p 1107 
(3) Findings and Report [§ 54] p 1107 
(4) Haceptions and Objections to Report [§ 55] p 1107 
(5) Recommittal [§ 56] p 1108 
(6) Judgment on Findings [§ 57] p 1108 
c. Findings and Conclusions [§ 58] p 1108 
16. Decree or Order [§§ 59-80] p 1108 
a. Scope and Extent of Determination in General [§ 59] p 1108 
b. Relief Granted [§§ 60-68] p 1109 
(1) In General [§ 60] p 1109 
(2) Registration Subject to Outstanding Estates, Liens, or Claims [§ 61] p 1110 
(3) Foreclosure of Liens [§ 62] p 1110 
(4) Award of Possession [§ 63] p 1110 
(5) Restoration of Lost Deed [§ 64] p 1110 
(6) Declaration or Removal of Cloud on Title [§ 65] p 1111 
(7) Relief to Defendant [§§ 66-67] p 1111 
(a) In General [§ 66] p 1111 
(b) Reimbursement for Taxes or Other Payments [§ 67] p 1111 
(8) Where Title Not Entitled to Registry [§ 68] p 1112 
Form and Contents [§ 69] p 1112 
Conformity to Application [§ 70] p 1112 
Entry [§ 71] p 1113 
Construction [§ 72] p 1113 
ge. Amendment or Correction [§ 73] p 1114 


a PE 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Tf trols 


Bo. & & 


FREO eo 


REGISTRATION OF LAND TITLES [53 C.J.] 1085 


h. Opening or Vacating [§ 74] p 1114 
i. Conclusiveness [§§ 75-78] p 1115 
(1) In General [§ 75] p 1115 
(2) Matters Concluded [§ 76] p 1116 
(3) Persons Concluded [§§ 77-78] p 1116 
(a) In General [§ 77] p 1116 
(b) Effect of Fraud or Forgery [§ 78] p 1117 
j. Collateral Attack [§ 79] p 1117 
k. Cancellation or Setting Aside in Equity [§ 80] p 1117 
17. Proceedings for Review [§§ 81-100] p 1118 ef 
a. In General [§ 81] p 1118 
b. Appeal for Trial of Issues [§§ 82-87] p 1118 
(1) In General [§ 82] p 1118 
(2) Issues [§ 83] p 1119 
(3) Record and Report [§ 84] p 1119 
(4) Questions for Jury [§ 85] p 1120 
(5) Instructions [§ 86] p 1120 
(6) Final Disposition [§ 87] p 1120 
ce. Report of Questions to Appellate Court [§ 88] p 1120 
d. Appeal, Writ of Error, or Exceptions [§§ 89-99] p 1120 
(1) In General [§ 89] p 1120 
(2) Judgments Reviewable [§ 90] p 1120 
(3) Persons Entitled [§ 91] p 1121 
(4) Saving and Presentation of Questions for Review [§ 92] p 1121 
(5) Taking of Appeal and Transfer of Cause [§ 93] p 1121 
(6) Review [§§ 94-98] p 1122 
(a) Scope and Hatent [§§. 94-95] p 1122 
aa. In General [§ 94] p 1122 
bb. Nature of Decisions Reviewable [§ 95] p 1122 
(b) Who May Allege Error [§ 96] p 1123 
(c) Presumptions [§ 97] p 1123 
(d) Harmless Error [§ 98] p 1123 
(7) Determination and Disposition of Cause [§ 99] p 1124 
©. Petition for Review [§ 100] p 1124 


V. REGISTRY AND CERTIFICATE OF TITLE [§{§ 101-106] p 1125 

In General [§ 101] p 1125 

Form and Contents of Certificate [§ 102] p 1125 

Construction and Interpretation of Certificates [§ 103] p 1125 
Rectification of Certificate or Registry [§ 104] p 1126 
Cancellation of Certificate [§ 105] p 1126 

Modification or Discharge of Covenant or Condition [§ 106] p 1126 


ALES ot 


VI. OPERATION AND EFFECT OF REGISTRATION [§§ 107-114] p 1126 
. In General [§ 107] p 1126 

Easements [§ 108] p 1127 

Prior Liens or Encumbrances [§ 109] p 1128 

Taxes [§ 110] p 1128 

Double Registration [§ 111] p 1128 

Fraud or Forgery Affecting Registration or Certificate [§ 112] p 1128 
Subsequent Actions or Proceedings [§ 113] p 1129 

Subsequent Adverse Possession [§ 114] p 1129 


Hoye botp 


VII. WITHDRAWAL FROM REGISTRATION [§ 115] p 1130 
For later cases, developments and changes in the law see Annotations, same title and section number. 
[53 C. J.—59] 


oe 


1086 [53 C.J.] REGISTRATION OF LAND TITLES 


VIII. MEMORIALS AND CAVEATS [§§ 116-125] p 1130 
A. Memorials [§§ 116-117] p 1130 
1. In General [§ 116] p 11350 
2. Cancellation or Removal [§ 117] p 1130 
B. Caveats [§§ 118-125] p 1131 
. In General [§ 118] p 1131 
. Subject Matter or Interest To Support [§ 119] p 1131 
. Form and Contents [§ 120] p 1132 
. Lapse [§ 121] p 1133 
. Continuance [§ 122] p 1133 
. Discharge [§ 123] p 11384 
. Operation and Effect [§ 124] p 1134 
. Compensation Where Wrongfully Filed [§ 125] p 1136 


aNanrpwndre 


IX. TRANSFER, DEVOLUTION, OR ENCUMBRANCE OF TITLE AFTER REGISTRATION [§§ 


126-164] p 1136 
A. Voluntary Dealing with Land in General [§§ 126-131] p 1136 
1. Right of Owner To Deal with Land [§ 126] p 1136 
. Plans and Subdivisions [§ 127] p 1136 
. Powers of Attorney [§ 128] p 1137 
. Attestation and Copies of Documents [§ 129] p 1137 
. Jurisdiction To Determine Matters Affecting Registered Land [§ 130] p 1137 
6. Remedies against Registrar [§ 131] p 1138 
B. Transfers [§§ 1382-140] p 1138 
1. In General [§ 132] p 1138 
2. Registration [§ 133] p 1139 
3. Rights of Purchaser [§§ 134-138] p 1140 
a. In General [§ 134] p 1140 
b. Notice and Bona Fides [§ 135] p 1140 
c. Conclusiveness of Certificate [§ 136] p 1140 
d. Priorities [§ 137] p 1141 
e. Forged or Unauthorized Transfers [§ 138] p 1141 
4. Cancellation and Setting Aside [§ 139] p 1142 
5. Issuance of New Certificate [§ 140] p 1142 
C. Contracts or Agreements for Sale [§ 141] p 1142 
D. Leases [§ 142] p 1143 
E. Easements [§ 143] p 1143 
F. Charges [§ 144] p 1148 
G. Liens [§ 145] p 1148 
H. Mortgages [$$ 146-155] p 1144 
. In General [§ 146] p 1144 
. Determination of Right To Register [§ 147] p 1144 
. Production of, and Notation on, Owner’s Certificate [§ 148] p 1145 
Instruments Entitled to Registry [§ 149] p 1145 
. Priorities [§ 150] p 1145 
. Assignments [§ 151] p 1146 
. Transfer of Mortgaged Property by Mortgagor [§ 152] p 1146 
. Transfer of Mortgaged Property by Mortgagee [§ 153] p 1146 
. Merger and Discharge [§ 154] p 1146 
10. Enforcement and Foreclosure [§ 155] p 1147 
I. Trusts, [§ 156] p 1148 
J. Descent or Devise [§ 157] p 1148 
K. Assignment for Creditors [§ 158] p 1149 
L 
M 


Or B® © DO 


SCOANanFrwWNH 


Bankruptcy or Insolvency [§ 159] p 1149 
Guardianship [§ 160] p 1149 


For later cases, developments and changes in the law see Annotations, same title and section number, 


—- 


REGISTRATION OF LAND TITLES 


Succession or Winding Up of Corporation [§ 161] p 1149 
Tax Titles [§ 162] p 1149 

Judgments and Executions [§ 163] p 1150 

Lis Pendens [§ 164] p 1151 


enor 


X. FEES AND COSTS [§ 165] p 1151 


XI. ASSURANCE FUNDS [§§ 166-173] p 1152 

A. Creation and Necessity [§ 166] p 1152 

B. Claims against [§§ 167-172] p 1152 
1. In General [§ 167] p 1152 
2. Omission, Mistake, or Misfeasance [§ 168] p 1152 
3. Deprivation of Land [§ 169] p 1153 
4. On Intervention of Bona Fide Purchaser [§ 170] p 1153 
5. Contributory Negligence [§ 171] p 1153 
6. Amount of Recovery |§ 172] p 1153 

C. Remedies [§ 173] p 1154 


XII. DAMAGES [§§ 174-176] p 1154 
A. In General [§ 174] p 1154 
B. Measure and Amount [§ 175] p 1154 
C. Actions [§ 176] p 1155 


XIII. REGISTRARS AND EXAMINERS [§ 177] p 1155 


XIV. SPANISH MORTGAGE LAW [§§ 178-193] p 1156 
A. Introductory [§ 178] p 1156 
B. Scope and Application [§§ 179-193] p 1156 
1. Instruments Subject to Record [§ 179] p 1156 
2. Form and Effects of Record [§§ 180-182] p 1157 
a. In General [§ 180] p 1157 
b. Powers and Duties of Registrar [§ 181] p 1159 
ce. Appeals [§ 182] p 1160 
3. Cautionary Notices [§§ 183-185] p 1161 
a. In General [§ 183] p 1161 
b. Curable and Incurable Defects [§ 184] p 1161 
ce. Cure or Correction of Defects [§ 185] p 1162 


. Publicity of Registries [§ 188] p 1162 
. Release from Existing Encumbrances [§ 189] .p 1163 


oOnNoan1n 


a. In General [§ 190] p 1163 


b. Proceedings To Establish Possessory Title [§ 191] p 1163 


ce. Proceedings To Establish Ownership [§ 192] p 1164 
9. Transfer from Old to New Books [§ 193] p 1166 


CROSS REFERENCES 


Records generally see Records ante p 601. 


Registers of deeds see Registers of Deeds ante p 1069. 


[53 C.J.] 1087 


. Extinction or Cancellation of Records and Cautionary Notices [§ 186] p 1162 
. Correction of Records or Entries in Registry [§ 187] p 1162 


. Unrecorded Instruments and Records of Possession [§§ 190-192] p 1163 


For later cases, developments and changes in the law see Annotations, same title and section number, 


1088 [53 C.J.] 


[§ 1] Systems looking toward the registration of 
titles! to land as distinguished from the practice un- 
der recording acts generally? of recording or regis- 
tering the evidence of such title® are in effect by vir- 
tue of statute in several of the United States and 
in various foreign countries. These systems are 
quite generally known as “Torrens systems” and the 
statutes providing therefor as “Torrens acts’? 
the name of the author of the Australian Act of 
1857, the underlying principle of which they follow.® 
These systems are limited in their application to ti- 
Their purpose is to simplify the trans- 


tles to land.* 
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I. INTRODUCTORY 


from 


bad ones.?® 


fer of real estate,* and to render titles thereto safe 


[§ 2] A. Constitutionality and Validity. While 
certain of the earlier statutes creating systems of 
the character under consideration were held uncon- 


1. State v. Westfall, 85 Minn. 437, 
Se ad 175, 89 AmSR 571, 57 LRA 

7. 

2. See Records ante p 601. 


3. Congdon v. Wagner, 207 Cal. 
278 P 863. 


4 See statutory provisions. 


5. Robinson v. Kerrigan, 151 Cal. 
205,90 P1229. 121 AmSR 90's" Peo. “v. 
Crissman, 41 Colo. 450, 92 P 949; Peo- 
ple v. Simon, 176 Ill. 165, 52 NE 910, 
68 AmSR 175, 44 LRA 801; State v. 
Westfall, 85 Minn. 437, 89 NW 175, 
89 AmSR 571, 57 LRA 297. 


6 McQuesten v. Com., 198 Mass. 
172, 883 NE 1037; Baart v. Martin, 99 
Minn. 197, 108 NW 945, 116 AmSR 
394; 8 Columbia L. Rev. p 438 (arti- 
cle by Alfred G. Reeves). 


7 Congdon v. Wagner, 
373, 278 P 863. 


{a] Crop mortgage, being regard- 
edasachattel mortgage, is not sucha 
lien, encumbrance, or charge upon the 
title to the land upon which the crop 
is being grown as will either require 
or permit of registration under the 
Land Title Law (St. [1915] p 932). 
Congdon v. Wagner, 207 Cal. 3738, 278 
P 863. 


8 Baart v. Martin, 99 Minn. 197, 
108 NW 945, 116 AmSR 394; Manila 
v. Lack, 19 Philippine 324. 


9. Glos v. Cessna, 207 Ill. 69, 69 
NE 634; Baart v. Martin, 99 Minn. 
197, 108 NW 945, 116 AmSR 394; 
Reed v. Siddall, 94 Minn. 216, 102 NW 
45a: Dillion v. Broeker, 178 N:- C.° 65, 
100 SE 191; Director of Lands v. 
Abada, 41 Philippine: -71: Govt. ‘v. 
Abural, 39 Philippine 996; Maloles v. 
Director of Lands, 25 Philippine 548. 


10. Dillon yv. Broeker, 178 N. C. 65, 
100 SE 191. 


11. Cal.—Pioneer Abstract, etce., 
Cos Ve. Heraud, 91 Cal, A» 278, 267 P 
134; In re Seick, 46 Cal. A. 3638, 189 
P 314. 

Ill.— Glos v. Kingman, 207 Ill. 26, 
69 NE 632. 


N. Y.—Partenfelder v. Peo., 211 N. 
Wooo oneL Oo. NIE) 61d. 


N. C.—Dillon vy. Broeker, 178 N. C. 
65, 100 SE 191. 


Philippine.—De Jesus v. Manila, 29 
Philippine 73; Roxas v.: Enriquez, 29 
Philippine 31. 


[a] The purpose of the statute is 
to provide a system of registration 
whereby it shall be possible for an in- 
tending purchaser of land to ascertain 
by an inspection of the register who 


207 Cal. 


II. REGISTRATION LAWS 


sustained.!* 


may convey to him the title. Glos 
v. Kingman, 207 Ill. 26, 69 NE 632. 

[b] The law provides ‘‘a complete 
scheme of procedure whereby, as the 
result of a decree of court, in a pro- 
ceeding inaugurated by petition filed 
by the owner, any land may be 
brought under the operation of the 
act. The purpose of the law is that 
there shall be in the county regis- 
trar’s office a book, known as the ‘reg- 
ister of titles,’ the leaves or folia of 
which are certificates of title, each 
‘certificate of title’ containing the 
facts relative to the title of the par- 
ticular piece of property described 
therein, and which has been brought 
under the act. Each leaf or folium 
is evidence of the title to the prop- 
erty therein described. So that an 
intending purchaser, lessee, or mort- 
gagee, or other person having deal- 
ings with the property, may go to 
the registrar’s office, examine the leaf 
whereon the title to that property is 
registered, and at once, with safety, 
take a deed, lease, or mortgage from 
the owner of the property, file it, and 
have himself accordingly registered 
upon the leaf or folium as owner, les- 
see, or mortgagee. The title is to be 
set down on the leaf, or certificate of 
title, and is to be registered in the 
name of the owner. It is to be stated 
to be subject to such liens, ete, as 
are specified. The system involves, 
in the first place, the initial registra- 
tion of title, or, as it is called, ‘bring- 
ing the land under the act,’ and, sec- 
ondly, all subsequent matters. Such 
subsequent matters as leases, mort- 
gages, or other charges upon the land, 
are shown by ‘memorials,’ noted up- 
on the folium or certificate by the 
registrar of titles.’’ In re Seick, 46 
Cal, Ans63, 364, 189-P 314: 


12. Robinson v. Kerrigan, 151 Cal. 
40, 90 P 129, 121 AmSR 90, 12 AnnCas 
829; Pioneer Abstract, etc., Co. v. 
Feraud, 91 Cal. A. 278, 267 P 134; De 
Jesus v. Manila, 29 Philippine 73. 


13. In re Wasson, 54 Cal. A. 269, 
201 P 793. 
14. Cal.—Title Guarantee, etc., Co. 


v., Griset, 1890 Cals. 882, 208 P1673; 
Frances Inv. Co. v. Imperial County 
Super. Ct., 189 Cal. 107, 208 P 105. 

Mass.—Tyler v. Judges Ct. of Reg- 
istration, 175 Mass. 71, 55 NE 812, 51 
LRA 4338. 

Minn.—Baart v. Martin, 99 Minn. 
197, 108 NW 945, 116 AmSR 394. 

N. Y.—Partenfelder v. Peo., 211 N. 
Y. 355, 105 NE 675; Crabbe v. Hardy, 


[§§ 1-2 


and indefeasible® through the registration of such 
titles,!° the bringing together in one place of all of 
the facts relative to the title to each particular tract 
which is registered,!? and the use of certificates 
which shall conclusively show the state of such title 
and the person in whom it is vested at all time 
The general purpose of an application for registra- 
tion is to clear up and settle the title.** 
systems aim at the establishment of an indefeasible 
title in the registered owner,!+ nevertheless they are 
intended only to register good titles and not to cure 


g,12 


While the 


stitutional,!® the validity of later statutes has been 
Among the objections urged against 
these statutes and which have been rejected have 


77 Mise. 1, 185 NYS 119. 


N. C.—Dillon vy. Broeker, 178 N. 
C. 65, 100 SH 191. 
Philippine.—Govt. v. Abural, 39 


Philippine 996; De Jesus v. Manila, 
29 Philippine 73; Maloles v. Director 
of Lands, 25 Philippine 548. 

{a] The object is (1) to establish 
the title and give certainty to it so 
that the public or anyone dealing 
with the land may ascertain the true 
state of the title by an inspection of 
the register (Glos v. Cessna, 207 Ill. 
69, 69 NE 634); (2) to provide a 
speedy and summary method of de- 
termining rights and interests in real 
property and to authorize the court 
in proceedings thereunder to hear and 
determine all controversies respecting 
the title and by proper decree defi- 
nitely to fix, establish, and declare 
the rights and interests of all inter- 
ested parties (Reed v. Siddall, 94 
Minn. 216, 102 NW 453); (3) the de- 
cree is intended to bind the land and 
quiet title thereto and to be conclu- 
sive upon all persons whether named 
in the proceedings or not, subject to 
some few and immaterial exceptions 
(Tyler v. Judges Ct. of Registration, 
175 Mass. 71, 55 NE 812, 51 LRA 433). 

15. . Meighan v. Rohe, 166 App. Div. 
175, 151 NYS 785 [mod on (other 
grounds 216 N. Y. 677 mem, 110 NE 


165]; Manila v. Lack, 19 Philippine 
324. 

16. See cases infra this note. 

[a] Illustrations.—(1) The origi- 


nal Illinois statute of 1895 (L. [1895] 
p 107) was held unconstitutional on 
the ground that it conferred judicial 
powers upon the registrars and ex- 
aminers of title. Peo. v. Chase, 165 
Ill. 527, 46 NE 454, 86 LRA 105. (2) 
The Ohio statute of 1896 (92 Oh. L. 
p 220) was held to be unconstitution- 
al because the provision as to notice 
did not meet the constitutional re- 
quirement as to due process of law, 
because the provision for an assur- 
ance fund constituted a taking of pri- 
vate property without the owner’s 
consent for a purpose not public, and 
because it conferred judicial powers 
upon the recorder, a ministerial offi- 
cer. State v. Guilbert, 56 Oh. St. 575, 
47 NE 551, 60 AmSR 756, 38 LRA 519. 


17. Cal.—Robinson v. Kerrigan, 
151 Cal. 40, 90 P 129, 121 AmSR 90. 
Colo.—Peo. v. Crissman, 41 Colo. 
450, 92 P 949. 
Ga.—Saunders v. Staten, 152 Ga, 


142, 108 SE 797; Crowell v. Akin, 152 
Ga. 126, 108 SEH 791, 19 ALR 51. 
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been that they deprive persons of their property 
without due process of law;1® that the right to jury 
trial is denied;?® that the equal protection of the 
that affirmative relief is denied 
that functions purely administrative 
and executive are committed to the judicial depart- 
ment;*? that judicial powers are delegated to min- 
isterial officers, the examiners, registrars, and record- 
ers;*° that they constitute special legislation ;?* that 
they create a new county office not filled by appoint- 
ment or election as provided by the constitution,?® 
in that they bestow new duties on an office already 
existing ;*° and that the provision in one of the stat- 
utes that the law shall take effect only after a fa- 
vorable vote by counties is an attempt to delegate 
It has also been urged that the 
statutes are unconstitutional because they provide 
that examiners shall be appointed instead of elect- 


laws is denied ;*° 
defendant;*1 


legislative power.?7 


Ill.—Peo. v. Simon, 176 Ill. 165, 52 
NE 910, 68 AmSR 175, 44 LRA 801. 


Mass,—Tyler v. Judges Ct. of Reg- 
istration, 175 Mass. 71, 55 NE 812, 51 
LRA 4338. 


Minn.—State v. Westfall, 85 Minn. 
Bae 89 NW 175, 89 AmSR 571, 57 LRA 


Philippine.—Roxas vy. Enriquez, 29 
Philippine 31. 


[a] Enactment.—(1) Act No. 648, 
as to registration where land is re- 
served for civil public uses, is not void 
because not previously submitted to 
the president and congress. It is not 
included in the provision of Act Congr. 
July 1, 1902, § 13. Jones v. Insular 
Govt., 6 Philippine 122. (2) The fact 
that a registration law places an ad- 
ditional burden upon a mechanic or 
materialman who seeks to charge reg- 
istered land with a mechanic’s lien by 
requiring that notice of the suit to 
enforce the lien must be noted on the 
register of the certificate of title to 
the land affected if the suit is to be 
deemed lis pendens as to any person 
dealing with the land does not affect 
the validity of the act because of a 
constitutional requirement providing 
that no law shall be amended by ref- 
erence only. In re Bickel, 301 Ill. 484, 
1384 NE 76. 

Subjects and titles of statutes gen- 
erally see Statutes [36 Cyc 1017]. 

18. Cal.—Robinson v. Kerrigan, 
151 Cal.40, 90 P 129, 124" AmSR 90. 

Colo.—White v. Ainsworth, 62 Colo. 
bts, L633 eR 959, AnnCaslolsCc 179); 
Peo. v. Crissman, 41 Colo. 450, 92 P 
949, \ 

Ga.—Saunders v. Staten, 152 Ga. 
142, 108 SE 797; Crowell v. Akin, 152 
Ga. 126, 108 SE 791, 19 ALR 51. 

Il].—Peo. v. Simon, 176 Ill. 165, 52 
NE 910, 68 AmSR 175, 44 LRA 801. 


Mass.—Tyler v. Judges Ct. of Reg- 
istration, 175 Mass. 71, 55 NE 812, 51 
LRA 433 

Minn.—State v. Westfall, 85 Minn. 
437, 89 NW 175, 89 AmSR 571, 57 LRA 
297. 

Nebr.—Drake v. Fraser, 105 Nebr. 
162, 179 NW 3938, 11 ALR 766. 


Philippine-—Govt. v. Abural, 39 
Philippine 996; Ruymann y. Director 
of Lands, 34 Philippine 428; Roxas v. 
Enriquez, 29 Philippine 31. 

fa] A sufficient notice of hearing 
to validate a statute may be by pub- 
lication in a newspaper and by reg- 
istered letter. New York v. Wright, 
243 N. Y. 80, 152 NE 472. 


{b] That there can be no personal 
gervice of notice upon unknown clalm- 
ants whose rights may be cut off by 
the decree does not render the act un- 


REGISTRATION OF LAND TITLES 


ests.°1 


constitutional, since both the common 
law and the constitution permit un- 
known claims to be dealt with with- 
out personal service upon claimant. 
Tyler v. Judges Ct. of Registration, 
175 Mass. 71, 55 NE-$i2, 51 LRA 433. 
Due process of law generally see 
Constitutional Law §§ 956-1099. 


Impairment of vested rights gen- 
erally see Constitutional Law §§ 485-— 
592% 


19. Saunders v. Staten, 152 Ga. 142, 
108 SE 797; Crowell v. Akin, 152 Ga. 
126, 108 SH 791, 19 ALR 51. 


Right to trial by jury generally 
see Juries §§ 12-103 


20. Robinson vy. Renin 151. Cal, 
40, 90 P 129, 121 AmSR 90; Peo. v. 
Crissman, 41 Colo. 450, 92 P 949. 


Equal protection of laws generally 
see Constitutional Law §§ 874-955. 


21. Drake v. Fraser, 105 Nebr. 162, 
179 NW 393. 

[a] That no affirmative judgment 
in favor of a defendant can be ren- 
dered but only a decree of dismissal 
in case the court finds that applicant 
has not a proper title for registration 
does not make the act in violation 
of the constitutional provision in re- 
gard to due process of law. Peo. v. 
Crissman, 41 Colo. 450, 92 P 949. 


{b] Provision for cross petition.— 
Where the statute provides for the 
filing of a cross petition by defend- 
ants and affirmative relief is thus af- 
forded to them, it cannot be contend- 
ed that defendants are denied the 
right to affirmative relief, but even 
if such relief were denied, the state 
has full control over the subject and 
may determine in what manner rem- 
edy shall be provided through its 
courts. Drake v. Fraser, 105 Nebr. 
162, 179 NW 393. 


22. Robinson v. Kerrigan, 151 Cal. 
40, 90 P 129, 121 AmSR 90, 12 AnnCas 


829; Peo. v. Crissman, 41 Colo. 450, 
92 P 949. 
[a] Describing and declaring un- 


disputed title.—In cases where the ti- 
tle is not disputed, the act of describ- 
ing and declaring such undisputed ti- 
tle is not necessarily administrative 
so that it cannot be performed by the 
judicial department. Robinson  v. 
Kerrigan, 151 Cal. 40, 90 P 129, 121 
AmSR 90, 12 AnnCas 829. 

23. Cal.—Robinson v. Kerrigan, 
151 Cal. 40, 90 P 129, 121 AmSR 90. 

Colo.—Peo. v. Crissman, 41 Colo. 
450, 92 P 949. 

Ill.—Peo. v. Simon, 176 Ill. 165, 52 
NE 910, 68 AmSR 175, 44 LRA 801. 

Mass.—tTyler v. Judges Ct. of Reg- 
istration, 175 Mass. 71, 55 NE 812, 51 
LRA 4338. 


Making abstracts evidence. 
er of the legislature to permit a party who seeks to 
register his title to establish in himself a prima facie 
title by an abstract of title made by a regular maker 
reserving to the persons opposing the registry of the 
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ed,?® and that such appointment shall be made by 
the courts,?® and because they provide that no ap- 
plication by a person not served with process or noti- 
fied of the proceeding to open the decree can be 
made after sixty days from the entry of the decree, 
and that no action or proceeding to recover the land 
can be maintained after such time.®° 
held to be within the power of the legislature to au- 
thorize the people of the state to appear in proceed- 
ings for the registration of title and to contest plain- 
tiffs right to registration, even though the proceed- 
ings are deemed to relate primarily to private inter- 


It has been 


It is within the pow- 


Minn.—State v. Westfall, 
437, 89 NW 175, 
LRA 297. 


Nebr.—Drake vy. Fraser, 105 Nebr. 
162,179 NW: 393, 1) ALR, 766. 


Encroachment on judicial powers 
generally see Constitutional Law §§ 
239-317. 

24. Robinson v. Kerrigan, 151 Cal. 
40, 90 P 129, 121 AmSR 90 (holding 
that the statute is not unconstitution- 
al as special legislation because it 
makes special provisions in regard to 
the statute of limitations); Peo. v. 
Simon, 176 Ill. 165, 52 NE 910, 68 
AmSR 175, 44 LRA 801; National 
Bond, ete., Co. v. Hopkins, 96 Minn. 
119, 104 NW 678, 816; State v. West- 
fall, Sb. Minne 43%, 89° INIWir diideaoo 
AmSR 571, 57 LRA 297 (holding that 
the provision of the Minnesota stat- 
ute that the act shall apply only to 
counties having over seventy-five 
thousand inhabitants does not, by rea- 
son of making a classification of coun- 
ties according to population, render 
the act unconstitutional and void as 
constituting special legislation). 

Class legislation generally see Con- 
stitutional Law §§ 834-873. 


25. Peo. v. Crissman, 41 Colo. 450, 
92 P 949; Drake v. Fraser, 195 Nebr. 
162, L279 NW 393, 12 AR 766: 


26. Peo. v. Crissman, 41 Colo. 450, 
92 P 949; Drake v. Fraser, 105 Nebr. 
162, 179 NW 392, 11 AduR 766: 


27. Peo. v. Simon, 176 Ill. 165, 52 
NE 910, 68 AmSR 175, 44 LRA 801. 


28. State v. Westfall, 85 Minn. 437, 
89 NW 175, 89 AmSR 571, 57 LRA 297 
(holding that the examiners of titles 
are not county officers within the ap- 
plication of the constitutional provi- 
sion requiring such officers to be 
elected, but that they are merely sub- 
ordinate officers or assistants of the 
court). 

29. State v. Westfall, supra (hold- 
ing that the examiners of titles are 
merely subordinate officers or assist- 
ants of the courts and that judicial 
power includes the authority to ap- 
point all necessary Subordinates and 
assistants). 


30. State v. Westfall, supra (hold- 
ing that such provision is not intend- 
ed to apply to adverse claimants in 
the actual possession of the land up- 
on whom summons is not served, and 
that as so construed the provision is 
not unconstitutional but is valid as a 
statute of Iimitations). 


31. Barkenthien v. Peo., 212 N. Y. 
36, 105 NE 808; Barkenthien v. Peo., 
155 App. Div. 285, 140 NYS 100 [aff 
136 NYS 178, and rearg den 156 App. 
Div. 885, 140 NYS 1109, aff 212 N. Y, 
36, 105 NE 808, rearg den 213 N. Y. 
554, 107 NE 1034). 


85 Minn. 
89 AmSR 571, 57 
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title the right to establish by proof, if they can, that 
the abstract is not correct,*? and this is true although 
the abstract is rendered evidence, although given 
without the sanction of an oath.** 


Provisions as to transfer of registered title. A 
statute has been sustained as against the objection 
that it makes no provision for notice before registra- 
tion of transfers or dealings subsequent to the initial 
registration.*4 A statute giving good title to a bona 
fide purchaser from one whose registration was pro- 
cured by forgery of a conveyance by the prior reg- 
istered owner does not constitute a taking of prop- 
erty without due process of law, where the act con- 
tains a safeguard against the registration of a forged 
transfer by the requirement that the transfer shall 
not be registered unless the owner’s certificate is pro- 
duced with the instrument of transfer.°> However, 
the provisions of a statute, which would entitle the 
purchaser of a registered title to premises in the ac- 
tual possession and oceupancy of another to hold the 
same superior to prior rights and interests of such 
possessor notwithstanding the registered title is void 
as to the occupant because of a failure to serve him 
with personal notice, have been held invalid as a 
deprivation of property without due process of law.?° 


Impairment of right to lien. Notwithstanding the 
right of mechanies to a lien is guaranteed by the con- 
stitution,** the right is not impaired or unduly ham- 
pered by a provision of a land registration act re- 
quiring notice of mechanics’ liens to be filed in the 
registrar’s office and a memorial thereof to be entered 
by him on the registry as in the case of other 
charges.*§ 

Retroactive operation as to fees.°® <A statute re- 
lating to the fee to be paid for the registration of 
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[§§ 2-4 


title to land is not invalid because applicable to pend- 
ing cases.4° The filing of an application for registra- 
tion does not give rise to a contractual right in the 
applicant as against the state or the court or the re- 
corder,*! nor does the change in the amount of fees 
to be paid affect the title to land,*? nor disturb vest- 
ed rights.*® 

Insurance or indemnity fund. The provision as 
to an assurance or indemnity fund was one of the 
objections relied on and sustained as rendering a 
particular statute unconstitutional,** but in other 
jurisdictions this question does not seem to have 
been directly passed upon,**® although an act has 
been held not invalid as engaging the state in the 
business of insuring’ titles.*® 


Act adopted by initiation. The fact that a land 
title law is adopted by initiation does not render 
it equal in effect to the constitution of the state,*’ 
nor does it free it from constitutional restraints.*® 

Waiver and estoppel.42 Where it is not compul- 
sory on a landowner to register his land, if he vol- 
untarily brings his land within the operation of the 
statute he cannot complain that it is unconstitu- 
tional.®° 


[§ 3] B. Construction. A land registration act, 
being remedial, is to be liberally construed in ac- 
cordance with its purpose and intent.°? A mechan- 
ic’s lien law and a subsequently enacted statute for 
the registration of land titles will be so construed if 
possible as to render the provisions of both effec- 
tive.°3 

[§ 4] C. Retroactive Operation.®°* As in the case 
of other statutes,°> an act for the registration of 
land titles will not be given a retroactive operation 
unless the intention is clearly indicated;°® hence an 


382. Jackson v. Glos, 249 Ill. 388, 
94 NE 502; Brooke v. Glos, 243 Ill. 
392, 90 NE 751, 134 AmSR 3874. 


33. Waugh v. Glos, 246 Ill. 604, 92 
NE 974, 138 AmSR 259. 


34. Tyler v. Judges Ct. of Regis- 
tration, 175 Mass. 71, 81, 55 NE 812, 
51 LRA 433 (where the court, in an- 
swer to this objection, said: “It must 
be remembered that at all later stages 
no one can have a claim which does 
not appear on the face of the registry. 
The only rights are registered rights, 
and when land is brought into the 
registry system there seems to be 
nothing to hinder the Legislature 
from fixing the conditions upon which 
it shall be held under that system’’). 


85. Eliason v. Wilborn, 335 Ill. 352, 
167 NE 101 [aff 281 U. S. 457, 50 SCt 
382, 74 L. ed. 962]. 


36. Follette v. Pacific Light, ete., 
SeEDs 189 Cal? 193; 208 P 295, 23 ALR 
965. 


37. Constitutional guarantees as 
to mechanics’ liens see Mechanics’ 
Liens § 3. 

38. Hammond Lumber Co v. 
Moore, (Cal. A.) 286 P 504. 


39. Retroactive construction gen- 
erally see infra § 4. 


40. Hollingsworth, etc., Co. v. Re- 
ecorder of Land Ct., 262 Mass. 45, 159 
NE 543; Bishop of Lipa v. Taal, 38 
Philippine 367. 

41. Hollingsworth, ete., Co. v. Re- 
corder of Land Ct., 262 Mass. 45, 159 
NE 543. 

42. Hollingsworth, etc., Co. v. Re- 
corder of Land Ct., supra. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


43. Hollingsworth, etc., Co. v. Re- 
corder of Land Ct., supra. 


44. State v. Guilbert, 56 Oh. St. 
ede 47 NE 551, 60 AmSR 756, 38 LRA 


45. See cases supra notes 17-31. 


[a] In Tllinois the court in sus- 
taining the constitutionality of the 
act of 1897 as against the various ob- 
jections urged said: “In our view of 
the case the indemnity fund feature 
of the law need not be considered. 
The law can, aS we think, stand and 
accomplish its purpose without it.” 
Peo. v. Simon, 176 Ill. 165, 52 NE 910, 
68 AmSR 175, 44 LRA 801. 


46. White v. Ainsworth, 62 Colo. 
513, 1635P 95) AnnCasl918@ 179. 


47. Hammond Lumber Co. vy. 
Moore, (Cal. A.) 286 P 504. 
48. Hammond Lumber Co. Vv. 


Moore, supra. 


49. Estoppel or waiver as to right 
to raise constitutional objections gen- 
Gd see Constitutional Law §s§ 190- 


50. Eliason v. Wilborn, 335 Ill. 352, 
167 NE 101 [aff 281 U. S. 457, 50 SCt 
382, 74 L. ed. 962]. 


51. Construction and operation of 
statutes generally see Statutes [36 
Cye 1102]. 


52. Crowell v. Akin, 152 Ga. 126, 
108) SH! 791, -19 VAR. 51: “Dillon vi 
Broeker, 178 N. C. 65, 100 SE 191; 
Cape Lookout Co. v. Gold, 167 N. Cc. 
63, 838 SH 3; De Jesus v. Manila, 29 
Philippine 73. 

[a] The exception of the province 
‘of Benguet from operation of Philip- 


pine Commission’s Act (1903) No. 926, 
relating to registration of land titles, 
does not apply to one claiming present 
ownership of land therein; but he is 
entitled to registration, if his claim 
can be maintained, under Commis- 
sion’s Act (1902) No. 406, e&tablish- 
ing a court for registration, with ju- 
risdiction “throughout the Philippine 
Archipelago,” and authorizing, in gen- 
eral terms, applications by claimants 
of the legal estate in fee simple. Ca- 
rino v. Insular Govt., 212 UD. S. 449, 
29 SCt 334, 53 L. ed. 594. 


[b] Compulsory registration.—A 
provision of a registry law, to the ef- 
fect that instruments executed and 
taking effect before a certain date 
shall not be receivable as evidence or 
proof of the title of any person to 
land, as against the title of any per- 
son to the same land, does not apply 
where a party is not attacking the ti- 
tle to the land, but is merely endeav- 
oring to obtain a decision from the 
court as to the effect of an easement 
in respect of the land. North Pac. 
Lumber Co. v. British American Trust 
Co; 23) Bs Cx332. 

Liberal construction of remedial 
statutes generally see Statutes [36 
Cye 1173}. 

53. Anderson, ete. Mfg. Co. v. 
Walin Const—Co., 7278 TH.’ A379) 


54. Retroactive operation of stat- 


utes generally see Statutes [36 C 
1201]. a 


Validity of retroactive provision ssa 
supra § 2. 
55. See Statutes [36 Cyc 1201]. 


56. Beckford v. Cheshire, 128 Mise. 
10, 217 NYS 215. 


= 


o i . 


§§ 4-6] 


amendment omitting an exception contained in the 
original act preserving the right to withdraw a title 
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from registration is not retroactive where such intent 
is not shown.°? 


IiIl. TITLES OR INTERESTS WHICH MAY BE REGISTERED 


[§ 5] A. In General. While some statutes pro- 
vide for the registration of any estate or interest, 
legal or equitable,°® ordinarily an interest less than 
a fee cannot be registered, at least unless the fee is 
first registered.*® In general, one seeking to be 
registered as owner must show a good title in him- 
self as against the world,®° otherwise his application 
will be denied;*! he cannot rely on the weakness of 
a title presented by an adversary,®? and must suc- 
ceed, if at all, upon the strength of his own title.* 
An appheant for registration may be regarded as 
having a good, safe-holding, and marketable title in 
fee as required by statute, notwithstanding the con- 
veyance to him does not contain the usual covenants 
for title.*+ 


Outstanding estates, liens, or charges. Where the 
statute so provides, it is not an objection to bring- 
ing land under its operation that the estate or in- 
terest of the applicant is subject to any outstand- 


57. Beckford v. Cheshire, supra. 
58. In re French, 7 Sask. 1, 11 Dom 


ippine 116. 
[a] 


“A good title, which may be 


ing lesser estate, mortgage, lien, or charge, but such 
estate, mortgage, lien, or charge is to be noted on 
the certificate of title.°® Under such a provision, a 
trustee in a deed of trust®® or a mortgagee®’ cannot 
object to the registration of the title if the proper 
notation is made on the certificate. In determining 
whether title should be registered subject to an out- 
standing contract by the applicant’s vendor to sell 
the land to a third person, defenses which might be 
made to a bill for specific performance of such con- 
tract are not available.*® 


Buildings. Notwithstanding the statute provides 
for the registration of “land or buildings or an in- 
terest therein,” buildings on land belonging to anoth- 
er cannot be registered separately and independently 
of the land itself.®® 

[§ 6] B. Title by Adverse Possession; Possessory 
Information.’° A valid title based upon adverse 
possession’! or a valid title based upon prescerip- 
Min., etc., Co. v. Esquimalt, etc., R. 


Co., 48 DomLR 279, [1919] 3 West 
Wkly 331 [restoring 25 B. C. 447, 41 


ret 379, 23 WestLR 940, 4 WestWkly 


[a] Irrigation right of way.—A 
certificate of title may be issued for 
an irrigation right of way. In re In- 
accurate Plans, 7 WestWkly 124. 


59. See statutory provisions; 
cases infra this note. 

[a] A qualified or determinable 
fee cannot be registered. Roxbury, 
etc., Inst. for Sav. v. Roxbury Home 
for Aged Women, 244 Mass. 583, 139 
NE 301 (although gift over after con- 
veyance to bank in case bank should 
cease to exist is void, possibility of 
reverter to original donor or his heirs 
prevents registration). 

[b] Life estate cannot be regis- 
tered... Cowman v. Glos, 255 Ill. 377, 
99 NE 586 (widow’s life estate sub- 
ject to termination by her remar- 
riage); Baxter v. Bickford, 201 Mass. 
495, 88 NE 7. 

[ec] Reservation of mineral rights 
does not preclude registration of land 
granted in fee. In re Waltz, 197 Cal. 
263, 240 P 19. 

[ad] Subjection to easements.— 
Where easements held by a railroad 
company on land in controversy were 
practically permanent and exclusive, 
so long as the location was used for 
railroad purposes, the fee was enti- 
tled to registration. In re Battelle, 
211 Mass. 442, 97 NE 1004. 


[e] Easements and other rights in 
land held and possessed in fee sim- 
ple may be registered under Gen. L. 
e185 §1 [a]. Dubinsky v. Cama, 261 
Mass. 47, 158 NE 321. 


[f] Conveyance by wife of grantor 
of petitioner, which 1s void because 
wife is without title, in which hus- 
band joins to release curtesy initiate, 
does not preclude registration. Daly 
v. Donovan, 258 Mass. 226, 154 NE 
579. 

60. In re Wasson, 54 Cal. A. 269, 
201 P 793; Smith v. Floyd County 
Bd. of Education, 168 Ga. 755, 149 SE 
136; Rock Run Iron Co. v. Miller, 156 
Ga. 136, 118 SE 670; Van Winkle v. 
Loehde, 336 Ill. 327, 168 NE 319; Ten- 
inga v. Glos, 266 Ill. 94, 107 NE 125; 
Roman Catholic Archbishop v. Direc- 
tor of Lands, 35 Philippine 339; Ma- 
loles v. Director of Lands, 25 Philip- 
pine 548; Merchant v. Manila, 11 Phil- 


and 


registered we understand to be one 
which is marketable and free from 
reasonable doubt, or in other words, 
such a title as a court of equity would 
compel an unwilling purchaser to ac- 
cept in an action for specific perform- 
ance.” Meighan vy. Rohe, 166 App. 
Div. 175, 177, 151 NYS 785. [mod on 
other grounds 216 N. Y. 677 mem, 110 
NE 165]. 

{b] A title by composition with the 
state is a title of exclusive ownership 
in favor of the party who appears 
therein as the grantee. Archbishop 
pe Manila v. Arnedo, 30 Philippine 

Be 

[ec] Purchase at public or private 
sale.—A property title derived from 
sale and purchase, either private or 
public, issued or awarded in due form, 
is a perfect, registerable, prima facie 
title. Denoga v. Insular Govt., 19 
Philippine 261. 

[d] Church property.—<A certifi- 
cate executed by an archbishop, and 
registered in the registry of proper- 
ty, certifying that the lands therein 
described are property of the Roman 
catholic apostolic church, does not 
create or constitute a title to such 
premises, and does not disturb or af- 
fect the interests therein of persons 
in possession thereof at the time the 
certificate was made and registered. 
Roman Catholic Bishop v. Insular 
Govt., 26 Philippine 300. 


[fe] Pendency of condemnation 
proceedings under which title will not 
pass until payment of damages 
awarded will not preclude registra- 
tion. Van Winkle v. Loehde, 336 Ill. 
327, 168 NE 319. 


61. Barkenthien v. Peo., 213 N. Y. 
554, 107 NE 1034 [rearg den 212 N. Y. 
36, 105 NE 808]; Crabbe v. Hardy, 
77 Mise. 1, 185 NYS 119; In re Gard- 
ner, 181 NYS 9386; Tobias v. Enrico, 
22 Philippine 394; Luis v. Insular 
Govt., 19 Philippine 437; Magsacay 
v. Fernando, 17 Philippine 120; Tes- 
tagorda v. Commanding General, 6 
Philippine 573. 

{a] Lis pendens.—When an action 
has been brought to establish that 
the applicant is not the owner in fee 
of the land claimed and lis pendens 
has been filed, his application to be 
registered as owner of an indefeasible 
fee is properly denied. Granby Cons. 


DomLR 335, [1918] 2 WestWkly 626]. 


[b] Errors in description in chain 
of title causing title to strip of land 
in the application to be apparently 
outstanding of record in a third per- 
son may preclude registration. Mat- 
Hey of Ketchum, 113 Misc. 18, 183 NYS 

89. 


[ec] Vacated street or highway.— 
Purchaser from a municipality of 
land forming part of a closed high- 
Way may be refused registration 
where notice of proceeding to close 
is insufficient. In re Rogers, 7 Ont 
WN 717, 22 DomLR 590. 

[d] Election to take and pay for 
improvements.—Where the petitioner 
for the registration of title to land 
has a right to elect to purchase the 
improvements made thereon by an- 
other or to sell the land, the title is 
not subject to registration until he 
has so elected and the rights of the 
parties have been determined. Mer- 
chant v. Manila, 11 Philippine 116. 


62. Manila v. Lack, 19 Philippine 
3824. But see In re Reed, 204 Cal. 
119, 266 P 948 (holding that two judg- 
ments concluding respondent from as- 
serting title were sufficient basis for 
a judgment for petitioner, irrespec- 
tive of the strength or weakness of 
his title); Rey v. Morales, 35 Philip- 
pine 230. (the possessor is entitled to 
be respected in his possession as long 
as no other person comes forward 
with a better title). 


63. Barkenthien v. Peo., 213 N. Y. 
554, 107 NE 1034. 


64. Re Dalgleish, 15 B. C. 217. 
65. See statutory provisions. 
66. Wachs v. Broomell, 274 Ill. 45, 


113 NE 35. 

67. Wachs v. Broomell, supra. 

68. Nelson v. Streu, 325 Ill: 146, 
156 NE 313. 

69. Manila Bldg., etc., 
Penalosa, 13 Philippine 575. 


70. Requisites and sufficiency see 
Adverse Possession §§ 1-549, 


71. Peters v. Dicus, 254 Ill. 379, 98 
NE 560; Tobias v. Kaspzyk, 247 Ill. 
80, 98 NE 52; Hurlbut Rogers Mach. 
Co. v. Boston, ete., R. Co., 235 Mass. 
402, 126 NE 789; Matter of Sherman, 
106 Misc. 244, 175 NYS 627; Almirol 


Assoc. v. 
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tion’? may be registered unless the statute otherwise 
provides. 

Possessory information. By express provision of 
the Philippine law, persons claiming under a posses- 
sory information title acquired under the provisions 
of the Mortgage Law*® are entitled to make applica- 
tion for registration.74 A possessory information 
alone, without a showing of actual, public, and ad- 
verse possession of the land finder. claim of owner- 
ship, for a sufficient period of time, in accordance 
with the law, is ineffective as a mode of acquiring 
title.“® A possessory information cannot have any 
legal effect against a composition title.7° 


[§ 7] C. Tax Title. A valid title acquired 
through a sale of land for delinquent taxes’? may 
be registered.*§ 


[§ 8] D. Conditional Sales; Pacto de Retracto. 
Where the statute so provides, one who has sold land 
with a right of repurchase may register his property 
right therein’® where he has first obtained the writ- 
ten consent of the purchasers,*® or, if they have 
refused such consent, when he sets forth the sale in 
his application.*+ After the period for repurchase 
or redemption has expired, the purchaser may regis- 
ter his title,5? as may a purchaser from the purchas- 
er..* A subsidiary agreement to the effect that, if 
the purchaser of real estate was not put in possession 
thereof the vendor should return the purchase price, 
is not sufficient, without affirmative action on the 
part of such purchaser, to affect the absolute title 
conveyed by the deed.84 _ 

{[§ 9] EH. Public Land. Land is not registrable 
under a state law where the United States has not 


v. Monserrat, 48 Philippine 67; Es- 
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eral, 6 Philippine 556. 82. 


[§§ 6-10 


parted with its original title thereto.8> In the Phil- 
ippines specifie provision is made for the registration 
of public lands by occupying claimants.8® Under a 
provision allowing an application for registration 
by occupants of agricultural public lands, an occu- 
pant of a building lot originally agricultural and 
which ee again becorne so may be ‘entitled to reg- 
istration.*? ‘An erroneous declaration in a proceed- 
ing to establish a reservation that a particular tract 
is publie land will not preclude its registration.** 


Crown grants. A statute requiring letters patent 
for a crown grant to be forwarded to, and retained 
by, the registrar of the district in which the land 
granted is "situated and a certificate of title granted 
to the patentees does not preclude the registration 
of a lease of mineral land although it was sent di- 
rect to the lessee.** 


[§ 10] F. Title in Municipality. Under a stat- 
ute permitting the registration of any estate or in- 
terest in land, a village may register its easement in 
a street under a common-law dedication.?° Where, 
by statute, provision is made for the registration of 
any by-law of a municipality expropriating land or 
closing any street or portion thereof,®! mere resolu- 
tions of the council closing a street cannot be regis- 
tered as a by-law.°? In the Philippines, a munici- 
pality is not entitled to have property dedicated to 
public use registered in its name,®* nor is it entitled 
to register land of which it is a mere usufructuary.°* 
A municipality may register a title acquired by pre- 
seription.®® Land which is claimed by a municipal- 
ity may be registered subject to a right of way ac- 
quired by preseription.®® 


Ortiz v. Ortiz, 26 Philippine 


cudero v. Director of Lands, 44 Phil- Ti aeewe 280; Rafols v. Rafols, 22 Philippine 
ippine 83; ee ER ORL Ws Govt., 39 Phil- apes Luno v. Marquez, 48 Philippine 236. 

ippine 630; Kincaid v. Cabututan, 35 - } . a anINY. 83. Ra 2 

Philippine 383; Jones v. Insular Govt., | _76 Licad v. Bacani, 51 Philippine] 97 ae MARAE Steen ae 

6 Philippine 122. See Meighan_v, il a erchant v. Manila, 11 Philip- 
Rohe, 166 App. Div. 175, 151 NYS 785 77. Sale of land for taxes see Tax- |? ae - 


[mod on other grounds 216 N. Y. 677, 
110 NE 165] (holding title not shown). 

{a] Possession by predecessor in 
title—In re Rogers, 91 Cal. A. 726, 
267 P 729. 

{b] Possession under parol con- 
tract of sale. Almirol v. Monserrat, 
48 Philippine 67. 

[ec] Government agricultural 
lands.—Municipalities are not includ- 
ed among those who can invoke the 
right of prescription as to public agri- 
cultural lands. Tigbauan v. Director 
of Lands, 35 Philippine 798. 

[dj] Title heic established.— 
Roales v. Director of Lands, 51 Phil- 
ippine 302; Lacson v. Govt., 39 Phil- 
ippine 630; Sandoval v. Insular Govt., 
12 Philippine 648; Concepcion v. Ma- 
Mila, WL Philippine 552; Buenaventura 
v. Commanding General, 6 Philippine 
600 (and within military reserva- 
tion); Carino v. Insular Govt., 6 Phil- 
ippine 138; Ramos v. Insular Govt., 6 
Philippine 134. 

[e] Title held not established.— 
Sandoval v. Insular Govt., 12 Phil- 
ippine 648. 

72. Keith v. Kennard, 222 Mass. 
398, 110 NE 1030, LRA1916D Ci Op gb hr 
Vv. De Leon, 21 Philippine 199. 


73. See infra §§ 190, 191. 
74. Inchausti v. Commanding Gen- 


ation [37 Cyc 1280]. 


Zane Tnre, Rogers, 91 Cail. sAc ai 26. 
200 PaiZorinere  COx, 63. Calapan iaios 
218 P 441; Held v. Houser, 53. Colo, 
tear P 139; Ex p. Lamson, 21-B. 


[a] Adjudication of validity.—- 
judgment adjudicating the validity of 
a tax title, in an action against the 
holder of the legal title of the prop- 
erty, is a sufficient compliance with 
Rev. L. (1905) § 3373, providing that 
no land, title to which is derived from 
a tax sale, shall be registered under 
the Torrens Act, until the title so ac- 
quired has been adjudicated valid by 
a court of competent jurisdiction, 
even though the judgment does not 
conclude all persons claiming an in- 
terest in the property, and all persons 
not concluded by the judgment may 
contest the validity of the tax title 
in the registration proceedings, and 
present and have determined therein 
their claims of title adverse to appli- 
cant.. Hendricks v. Hess, 112 Minn. 
252, 127 NW 995. 

79. Estiva v. Alvero, 37 Philippine 
497; Montiero v. Salgado, 27 Philip- 
pine 631; Mortera v. Martinez, 14 
Philippine 541. 


80. Estiva v. Alvero, 37 Philippine 
497. 
81. Estiva v. Alvero, Supra. 


Sheolin-Mathiew Lumber Co. v. 
Fogarty, 130 Minn. 456, 153 NW 871 

86. See statutory provisions. 

{a] Rights of foreigners.—The 
provision of § 14 authorizing the com- 
mission to issue a patent for sixteen 
hectares of land to a native of the 
Islands who was in possession there- 
of on August 13, 1898, did not prohibit 
the commission from extending the 
provisions of Act No. 648 to foreign- 
ers. Jones v. Insular Govt., 6 Phil- 
ippine 122. 

87. De Aldecoa v. Insular Govt., 
13 Philippine 159. 

88. Archbishop of Manila vy. Santo 
Cristo, 39 Philippine 1. 

s9. Re Land Titles Act, 7 Alta. L. 
32, 11 DomLR 673; 24 WestLR 385. 

90. _ Hooper ve Hadas, 332.5 Hl oer, 
164 NE 23, 68 ALR 658. 

91. See statutory provisions. 


92. Re Bassano, (Alta.) 7 DomLR 
601, 3 WestWkly 189 


Bs Nicolas v. Tox, 6 Philippine 
94. Tigbauan v. Director of Lands, 


35 Philippine 798; Tacloban v. Direc- 
tor of Lands, 18 Philippine 201. 

95. Vintar v. Director of Lands, 34 
Philippine 584. 

96. Dumangas v. Roman Catholic 
Bishop, 84 Philippine 541. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 11-13] 


REGISTRATION OF LAND TITLES 


[53 C.J.] 1093 


IV. PROCEEDINGS FOR REGISTRATION 


[§ 11] A. In General. Proceedings for initial 
registration of land titles are either administra- 
tive®’ or judicial®® in their nature as determined by 
the statutes under which they are instituted.°® In 
the United States, however, due to constitutional 
restrictions,! the initial registration of title, that is, 
the conclusive establishment of a starting point 
binding upon all the world, must necessarily rest 
upon judicial proceedings,” which must meet the 
constitutional requirement as to due process of law.?* 
In- the Philippine Islands proceedings may, as the 
subject matter and circumstances warrant, be 
brought under the Land Registration Law,‘ or un- 
der the Public Land Law,® or under the Cadastral 
Act.© While the proceedings under these acts lead 
to the same object, that is, a Torrens title, there are 
differences in the procedure which will be noted in 
the appropriate places in subsequent sections.7 The 
principal difference between the Land Registration 
Law and the Public Land Law is that under the first 
there exists already a title which is to be confirmed 
by the court, while under the second the presump- 
tion is that the land applied for pertains to the state 
and the occupants or possessors claim an interest 
only in the same by virtue of their imperfect title 
or continuous, open, and notorious possession.’ Pro- 
ceedings under the Cadastral Act are in the nature 
of a proceeding in rem promoted by the director of 
lands for the purpose of settling and adjudicating 
the title to the various lots embraced in a survey 
made by the director of lands or a private surveyor 
named by the landowners and approved by the di- 
rector of lands,? the government being in a sense 
the plaintiff and the claimants the defendants.!° 
However, the provision in the Public Land Act for 
compulsory registration proceedings has been held 


97. See infra §§ 12-14. case. U. 
98. See infra §§ 15-100. stance Ct., 

99. See statutory provisions. 10. Director | 

o Validity of statutes see supra petals Archbishop, 


S. v. Pampanga First In- 
49 Philippine 495. 19. 
of Lands v. 


to apply to privately owned land as well as to pub- 
lic land,!? and a contrary construction has been held 
not to be required by the fact that the subsequently 
enacted Cadastral Act specifically authorizes the in- 
stitution of compulsory registration proceedings 
against all owners and claimants of property within 
any area which has been regularly surveyed and 
platted under the procedure prescribed in the act.?” 


[§ 12] B. Application to Registrar or Other Min- 
isterial Officer—1. In General. Under statutes 
which follow the provisions of the Australian Tor- 
rens Act,!* the original application is made to a 
registrar!* who grants or refuses registration.!° The 
application of one who fails to show that he has 
any estate or interest in the land which it is sought 
to register should be refused,'® and unless the stat- 
ute so provides, a person who has no estate or in- 
terest in the land cannot, although with the con- 
sent of the person rightly entitled, make the appli- 
cation and become the registered owner.'? The 
registrar has power to refuse registration of an in- 
strument which is not such as is entitled to regis- 
tration under the statute;'® but since a certificate 
of title must be read as being issued subject to res- 
ervations and limitations expressed in the original 
grant from the crown, the registrar cannot refuse 
registration on the ground that the map and deeds 
should be amended to exclude land not passing un- 
der the crown grant.'® The filing of a deed as ev- 
idence in support of the title upon an application 
for registration does not constitute a registration 
of the deed under a general recording act.*° 


[§ 13] 2. Reference to Judge or Court. Provi- 
sion is made for reference of disputed questions to 
a judge or court for determination.*! 

WestWkly 124. 


Gardiner v. District Registrar, 
19 B.C. 243, 16 DomLR 575, 27 West 
LR 536, 6 WestWkly 407 [aft 13 Dom 
LR 790, 25 WestLR 429, 5 WestWkly 


Roman 
41 Philippine 


2. State v. Westfall, 85 Minn. 437, 
89 NW 175, 89 AmSR 571, 57 LRA 297. 


3. State v. Westfall, supra. 


_{a] The most important distinc- 
tion between the American title reg- 
istration laws and those of England, 
Australia, and Canada is that the for- 
mer uniformly require a judicial pro- 
ceeding because of the constitutional 
guarantees that no one shall be de- 
prived of his property without due 
process of law. 8 Columbia L. Rev. 
p 438 (article by Alfred G. Reeves). 

4. Act No. 496. 

Sa AGteNOw 926. 

6.) sActuNo! 2259... 

7. See infra §§ 15-100. 


8. Aquino v. Director of Lands, 39 
Philippine 850. 


9. Director of Lands v. Roman 
Catholic Archbishop, 41 Philippine 
120. 


[a] Effect of registration of mili- 
tary reservation.—Upon the expira- 
tion of the term fixed in Act No. 627 
§ 4 for the presentation of private 
claims to lands situated within the 
limits of a military reservation and 
after the termination of the-registra- 
tion of the land so claimed, the titles 
to all lands within the limits of the 
reservation must be considered as 
definitely settled, and the courts have 
no jurisdiction to order the reregis- 
tration of such lands in a cadastral 


11. ,Govt. v. Binalonan, 32 Philip- 
pine 634. 

12. Govt. v. Binalonan, supra. 

13. See supra § 1. 

14. See statutory provisions. 

15. See case infra this note. 

[a] Indefeasible fee.—An applica- 
tion by a person to be registered in 
the registry of indefeasible fees is to 
be granted by the registrar only when 
the applicant has shown a good, safe- 
holding, marketable title. In re Gran- 
by Cons. Min., etc., Co., 26 B. C. 523. 


16. In re French, 7 Sask. L. 1, 11 
DomLR 379, 23 WestLR 940, 4 West 
Wkly 461. 

17. In re French, supra. 


18. In re Inaccurate Plans, (Sask.) 
7 WestWkly 124. 


[a] For example, registration of a 
grant from the crown may be refused 
where there is no description in the 
grant other than that which is fur- 
nished by a plan that is inaccurate 
and not executed by a qualified sur- 
veyor. In re Inaccurate Plans, 
(Sask.) 7 WestWkly 124. 


[b] Requiring deposit of plan.— 
Where the department of the inte- 
rior does not incorporate any descrip- 
tion in a grant other than that de- 
pendent on a plan attached thereto, 
the registrar should obtain a dupli- 
cate of such plan from the patentee. 
In re Inaccurate Plans, (Sask.) 7 


Oeni |e 


20. Re Stanger, 
WestLR 53. 

21. See cases infra this note. 

[a] Ex parte application.—W here 
the statute directs that the practice 
and procedure shall be the same as 
on a special case, or on an issue di- 
rected in an action, an applicant for 
registration as the owner of land is 
not entitled on an ex parte motion to 
obtain an order of the court to deter- 
mine a doubtful question. Re Hewitt, 
3 OntWN 902, 3 DomLR 156. 


[b] Jurisdiction.—(1) Where the 
statute provides that the reference 
may be to a judge, he may deal only 
with such questions as the statute 
specifically provides may be dealt 
with by a judge. Arnold vy. National 
MrustyCo,, 7. Altay ck bss Loe Donate 
24 WestLR 889, 4 WestWkly 
1113. (2) Under a provision for ap- 
peals and references to a judge of the 
supreme court, they will not lie to 
a district court. Arnold v. National 
Trust Co., supra. (3) A district court 
judge, as such, has jurisdiction, un- 
der the Land Titles Act (6 Edw. VII 
c 24), to make any order which the 
statute authorizes a “judge’ to make 
where there is no limitation in the 
particular section to indicate that 
only a judge of the supreme court 
shall have the power. Garrett v. 
Heath, 7 Alta. L. 30, 11 DomLR 190, 
24 WestLR 384, 4 WestWkly 685. (4) 
A master of the supreme court of Al- 


20 Man. 280, 16 
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[§ 14] 3. Caveats and Lis Pendens. Provisions 
relating to the filing of a caveat after the issuance 
of a certificate of title?? have been held inapplicable 
prior to the issuance of such a ecertificate.2? The 
fact that notices of lis pendens have been registered 
will not preclude the issuance of a certificate of 
title,?* the lis pendens being a charge”® and the cer- 
tificate as issued bearing the indorsement of charges 
affecting the title.?® 


[§ 15] ©. Application to Court or Other Judicial 
Tribunal—l. Nature of Proceeding in General. 
Where, as is the case under statutes upheld against 
constitutional objections in the United States, the 
application for original registration is to a specifi- 
cally designated court,?* the proceeding is judicial,*® 
special,?® advisory,®® equitable in its nature,®! of 
the character of a proceeding to quiet title,?? and 
in effeét an action in rem.*° In such proceeding all 
rules and principles of law applicable to ordinary 
actions and proceedings and rules of practice with 
respect to the trial, introduction of evidence, find- 
ings, and judgment should, so far as not clearly in- 
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1, 


[§§ 14-17. 


appropriate or otherwise provided for by the act, 
be followed and applied.*4 The institution of pro- 
ceedings to register title is a purely voluntary act 
on the part of the applicant.*® 


[§ 16] 2. Jurisdiction.*® Under some statutes, 
specific courts are established with exclusive juris- 
diction of all applications to register titles to land.** 
Such courts are courts of limited jurisdiction,** ere- 
ated for the special purpose of carrying into effect 
the statutory system of registration,?® and without 
powers except such as are found within the stat- 
utes relating to. such system.*®? Such a court has 
no authority or jurisdiction to adjudicate rights in 
lands which are not registered,#! nor has such a 
court jurisdiction after the land has been finally 
registered except as specifically conferred by stat- 
ute.*? 

[§ 17] 3. Who May Apply**—a. In General. 
Except as it may be otherwise specifically provided 
by statute,** the application for registration must 
be made by the person in whom is vested the title 
which it is sought to register,t° who must enjoy a 


berta has no jurisdiction, as such, to 
make orders under the Land Titles 
Act (6 Edw. VII c 24), which by the 
terms of the statute are to be made 
by “a judge.” Garrett v. Heath, su- 
pra. (5) A master of titles has no 
jurisdiction on a reference to him 
by the registrar to pass upon and 
direct the registration of a title which 
depends-for its validity solely upon 
the application of equitable doctrines. 
In re French, 7 Sask. 1, 11 DomLR 
379, 23 WestLR 940, 4 WestWkly 461. 
(6) Although a proceeding to register 
title in which an objection has been 
filed by an adverse claimant is not 
an action, neverthless the master of 
titles has authority to determine the 
effect as res judicata of an order made 
in a prior action brought by the ob- 
jector relating to the same land 
which provides that it shall be a bar 
to any future action which may be 
brought by plaintiff for the same 
cause of action. In re Woodhouse, 
14 DomLR 285, 5 OntWN 148, 25 Ont 
WR 117. 


22. Caveats generally see infra §§ 
118-125. 
23. 


In re Land Titles Act, (Sask.) 
[1918] 3 WestWkly 13. 


[a] For example, where a grant 
from the crown has not been regis- 
tered, a municipality cannot file a 
caveat against crown lands based on 
a seed grain lien. In re Land Titles 
Act, (Sask.) [1918] 3 WestWkly 13. 


24. In re Granby Cons. Min., ete., 
Con ome. C, b23: 


25. In re Granby Cons. Min., etce., 
Co., supra. 


26. In re Granby:Cons. Min., etc., 
Co., supra. 


27. See supra § 11. 

28. Malaguti v. Rosen, 262 Mass. 
555, 160 NE 532; De los Reyes v. De 
Villa, 48. Philippine 227; Aquino v. 


Director of Lands, 39 Philippine 850. 


[a] Action.—The exercise of the 
right to obtain the confirmation and 
registration of a title is an ‘‘action,”’ 
as this word is defined in Code Civ. 
Proc. § 1 and as used in § 144 of the 
same code. Director of Lands v. Tar- 
lac First Instance Ct., 51 Philippine 
805. 


29. Frances Inv. Co. v. Imperial 
County Super. Ct., 189 Cal. 107, 208 
PaO: 

30. Title Guarantee, etc., Co. v. 
Griset, 189 Cal. 382, 208 P 673. 


[a] Persons claiming under ap- 
plicant.—A proceeding is not a friend- 
ly proceeding as to encumbrancers 
claiming under the applicant. Title 
Guarantee, etc., Co. v. Griset, 189 Cal. 
382, 208 P 673. 


31. Title Guarantee, etc., Co. v. 
Griset, supra; In re Palmyra Island, 
21 Hawaii 431; In re Pa Pelekane, 21 
Hawaii 175; Trover v. Erdman, 320 
Ill, 140, 150 NE 657. 


32. In re Wasson, 54 Cal. A. 269, 
20h P7930 


83. Cal.—Robinson v. Kerrigan, 
151 Cal. 40, 90 P 129, 121 AmSR 90. 


Mass.—Woburn First Nat. Bank vy. 
Woburn, 192 Mass. 220, 78 NE 307; 
Tyler v. Judges Ct. of Registration, 
175 Mass. 71, 55 NE 812, 51 LRA 433. 


Minn.—Dewey v. Kimball, 89 Minn. 
454, 95 NW 3817, 895, 96 NW 704; State 
v. Westfall, 85 Minn. 437, 89 NW 175, 
89 AmSR 571, 57 LRA 297. 


Oh.—Stewart v. Kellough, 104 Oh. 
St. 347, 135 NE 608; Kellough v. 
Moses, 32 O. C. A. 49. 


Philippine.—Castelo vy. Director of 
Lands, 48 Philippine 589; Aqtino v. 
Director of Lands, 39 Philippine 850; 
Roxas v. Enriquez, 29 Philippine 31; 
Alba v. De la Cruz, 17 Philippine 49; 
Escueta v. Director of Lands, 16 Phil- 
ippine 482. 

[a]. A cadastral petition is in the 
nature of a proceeding in rem, pro- 
moted by the director of lands} some- 
what akin to a judicial inquiry and 
investigation leading to a judicial de- 
eree. Director of Lands v. Archbish- 
op of Manila, 41 Philippine 120. 

34 Frances Inv. Co. v. Imperial 
Super, Ct, 1189 (Calse107,) 208 Prods 
Owsley v. Johnson, 95 Minn. 168, 103 
NW 903; Director of Lands v. Arch- 
bishop of Manila, 41 Philippine 120. 

[a] Rules of chancery practice a}. 
ply except as the statute provides 
otherwise. Sheaff v. Spindler, 339 Ill. 
540, 171 NE 632; Donnelly v. Duman- 
owski, 329 Ill. 482, 160 NE 759; Wy- 
man v. Hageman, 318 Ill. 64, 148 NE 
852. 

35. Tyler v. Judges Ct. of Regis- 
tration, 175 Mass. 71, 55 NE 812, 51 
LRA 433. 

36. Scope and extent of relief 
granted see infra §§ 59-68. 


37. See statutory provisions. 


38. In re Rosenbledt, 24 Hawaii 
aes Manila v. Lack, 19 Philippine 
3824, 


Bonet In re Rosenbledt, 24 Hawaii 
40. In re Rosenbledt, supra; Ma- 
nila v. Lack, 19 Philippine 324; Tec- 


son v. Dominicos, 19 Philippine 79. 


[a] Reserved land in province of 
Benguet.—Where lands have been re- 
served by act of the commission, a 
notice by the governor-general to the 
court of land registration is sufficient. 
to give that court jurisdiction of the 
cases mentioned in Act No. 648. 
Jones v. Insular Govt., 6 Philippine 


ia Manila v. Lack, 19 Philippine 


42. Cuyugan v. Sy Quia, 24 Philip- 
pine 567. 


43. Title which may be registered 
see supra §§ 5-10. 


44. See statutory provisions. 


[a] Owner of any estate or inter- 
est, whether legal or equitable, may 
petition. Frances Inv. Co. v. Imperial 
ies Super. Ct., 189 Cal. 107, 208 P 


45. Smith v. Floyd County Bd. of 
Education, 168 Ga. 755, 149 SE 136; 
Govt. v. Avila, 38 Philippine 383. 


[a] Former adjudication.—W here 
title as between an objector to regis- 
tration and an applicant for registra- 
tion has been adjudicated in favor of 
the applicant in a prior judicial pro- 
ceeding, such finding is conclusive. 
Verzosa v. Nicolas, 29 Philippine 425. 


[b] Church property.—It has been 
the practice in the courts of the Is- 
lands, substantially since their foun- 
dation, to bring actions and proceed- 
ings in favor of the Roman catholic 
apostolic church in the name of the 
archbishop or of the bishop of the 
locality, it having been held by this 
court, and it being generally under- 
stood, that any judgment or decree 
in such action or proceeding is in fa- 
vor of or against the Roman catholic 
apostolic church and not in favor of 
or against the archbishop or the 
bishop individually or as a separate 
and independent corporation. Roman 
Catholic Bishop vy. Insular Govt., 26 
Philippine 300. 


[c] Property classified as required 
by law to be reserved.—Between the 
ascendant who is the immediate heir 
of the person from whom the inherit- 
ance proceeded and who is the actual 
owner of the property to be reserved 
and the relatives within the third de- 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


§§ 17-22] 


legal existence*® and possess conditions of judicial 


entity.47 Unless the statute expressly so provides, 
an administrator cannot bring proceedings for the 
registration of lands of his intestate,#® nor can an 
executor make application for the registration of 
lands devised where it is not shown that he is given 
any interest therein by the provisions of the will.*® 
The receiver of a corporation in proceedings for 
dissolution may be vested with title in fee to the land 
of the corporation and hence entitled to apply for its 
registration.®°° One claiming to be the owner of 
property may maintain the proceeding to have his 
title registered, although the deed constituting his 
evidence of title is not recorded.®! Where the stat- 
ute requires one or more tenants claiming an undi- 
vided share less than a fee in the whole land de- 
seribed in the application to make application, a 
joint application cannot be maintained individually 
by the holder of an undivided interest.°? 


{§ 18] b. Consent to Application. Even in the 
absence of an express statutory provision therefor, 
any party defendant may assent to registration.>* 
Such assent may be attached to the application®* 
and need not be acknowledged unless there is a stat- 
utory requirement therefor.°® 


[§ 19] 4. Pendency of Other Proceedings. Two 
proceedings for the registration of the same land 
may be pending in the same court at the same time 
between the same parties where the respondent in 


gree of such person, who are merely 
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several lots was the same from the 
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one is the petitioner in the other and vice versa.°°® 


[§ 20] 5. Joinder of Tracts or Parcels. By ex- 
press provision of some statutes, any number of con- 
tiguous pieces of land having the same chain of.title 
and belonging to the same person may be included 
in the same application.®* Under such a provision, 
while the chain of title to each tract need not. be 
identical, it must be in the main the same chain of 
title.°S Under other statutes it is not required that 
the tracts be contiguous.®® When a single building 
occupies two plots as to which the same petitioner 
seeks registration, registration may be refused when 
the petitioner shows good title as to one only of the 
plots.®° 


[§ 21] 6. Preliminary Examination and Certifi- 
cation of Title. Where the statute so requires, the 
application for registration must be accompanied by 
an official examiner’s report of the condition of the 
title. The purpose of the examination and report 
is to furnish the court with all available informa- 
tion with relation to the title to the end that its 
action may be based on correct premises.°? And 
where such report does not comply with the stat- 
ute, the application will be denied.®* 


[§ 22] 7. Order Directing Commencement of Ac- 
tion. According to the provisions of some stat- 
utes,°# the court, preliminary to directing the issu- 
ance of a summons, must determine from the appli- 
cation and all the other papers and documents 


ment of facts are valueless. Parten- 


in their turn and eventually his pos- 
sible heirs in second place, if they 
outlive the heir who must make the 
reservation, such reservees, with only 
the expectation of inheriting, are not 
in law entitled to act and be regarded 
as though they actually participated 
in the ownership of the property to 
be registered by taking part or pre- 
tending to take part in the applica- 
tion for registration which the re- 
servor presents. Edroso v. Sablan, 25 
Philippine 295. 


46. Govt. v. Avila, 38 Philippine 
383. 

47. Govt. v. Avila, supra. 

48. Soriano v. Talens, 20 Philip- 
pine 257. 

49. Gil v. Lopez, 20 Philippine 458. 

50. Teninga v. Glos, 266 Ill. 121, 
107 NE 126. 

51. National Bank, etc., Co. v. Al- 
derson, 99 Minn. 137, 108 NW 861. 

52. Santiago v. Cruz, 19 Philippine 
145. 

53. Mooney v. Valentynovicz, 262 
Tll. 355, 104 NE 645. 


54. Mooney v. Valentynovicz, su- 
pra. : 

55. McDonnell v. Glos, 266 Ill. 504, 
107 NE 897; Teninga v. Glos, 266 Ill. 
121, 107 NE 126; Teninga v. Glos, 266 
Till. 94, 107 NE 125; Mooney v. Val- 
entynovicz, 262 Ill. 355,104 NE 645. 


56. Tecson vy. Dominicos, 19 Phil- 
ippine 79. 
57. See statutory provisions. 


[a] Parcels held not contiguous.— 
The ordinary meaning of “contiguous” 
being “in actual contact” or “‘touch- 
ing’ a number of lots separated from 
each other, two lots being the largest 
number in actual contact, and some of 
them being separated by two _ blocks, 
are not contiguous. Culver v. Waters, 
248 Ill. 163, 938 NE 747. 

58. Gibson vy. Glos, 271 Ill. 368, 111 
NE 123. 


[a] Chain held not “same.’’—It ap- 
pearing that the chain of title to the 


government down to 18638, at which 
time the chain was broken, the trans- 
fers of property in one subdivision 
constituting one chain of title and 
those in another subdivision separated 
from the first subdivision by a street 
constituting another chain, the lots 
did not have the same chain of title 
within the act, the ordinary meaning 
of the word “chain” being “identical,” 
and the legislative intent being that 
the lots sought to be registered should 
either be one compact piece of prop- 
erty or, if not, that all should have 
an identical chain of title, to be in- 
cluded in one application. Culver v. 
Waters, 248 Ill. 163, 93 NE 747. 


59. Held y. Houser, 53 Colo. 363, 
t2 Vee ls 9): 


[a] For example, where the stat- 
ute provides that ‘any number of con- 
tiguous pieces of land in the same 
county and owned by the same. per- 
son, and in the same right, or any 
number of pieces of property in the 
same county, having the same chain 
of title and belonging to the same 
person, may be included in one appli- 
cation,” “pieces of property” and 
“pieces of land’ are to be regarded 
as synonymous. Held y. Houser, 53 
Colo. 368, 127 P 139. 


60. American Nat. Bank v. Chapin, 
130 Va. 1, 107 SE 636, 17 ALR 304. 

61. See statutory provisions. 

62. Shevlin-Mathieu Lumber Co. v. 
Fogarty, 130 Minn. 456, 153 NW 871; 
Meighan v. Rohe, 166 App. Div. 175, 
151 NYS 785 [mod on other grounds 
216 N. Y. 677 mem, 110 NE 165]. 


63. Lachman yv. Peo., 127 NYS 912. 


[a] A statement of a legal conclu- 
sion (1) by the examiner giving a cer- 
tificate of title cannot be accepted by 
the court, on an application under 
Real Prop. L. (Cons. L. c 50) § 385, 
for an order directing an action to 
register title, unless the facts are be- 
fore the court by abstract or state- 
ments. Lachman vy. Peo., 127.NYS 
912. (2) Statements in the examin- 
er’s certificate which are merely con- 
clusions not justified by any state- 


felder v. Peo., 211 N. Y. 356, 105 NE 
675. (8) It seems that a statement 
of the examiner in the certificate of 
title, which shows on its face that it 
is but his opinion or conclusion, may 
be regarded as such, although not ex- 
pressly declared so to be, notwith= 
standing the provision of the statute 
that all statements shall be construed 
as statements of fact unless expressly 
declared therein to be conclusions or 
opinions. Barkenthien v. Peo., 213 
N. Y. 554, 107 NE 1034, (4) An exam- 
iner’s certificate that “it is my opin- 
ion,” based on certain papers, “that 
title is good as against any one but 
possible heirs,” and “that such pos- 
sible right is precluded by Code Civ. 
Proc. § 362’’ can be given no pro- 
bative force to show adverse posses- 
sion under Real Prop. L. § 385, as 
amended by L. (1910) ¢ 627. Hamlin 
NG rae 155 App. Div. 680, 140 NYS 


[b] Showing as to search.—(1) 
Where plaintiff intends to rely on 
adverse possession, the papers must 
show search for the probate of the 
will or administration of the estate 
of the deceased record owner, and 
search against a third person as gran- 
tee of the record owner, and a search 
in the office of the register or county 
clerk is insufficient. Lachman vy. Peo., 
127 NYS 910.. (2) An examiner’s cer- 
tificate which shows that search was 
made for mortgages to the United 
States loan commissioners in the office 
of the clerks of the United States 
circuit and district courts is insuffi- 
cient, and inquiry must have been 
made in the county clerk’s office, 
where the commissioners’ books of 
mortgages are required by law to re- 
main when not in the use of the com- 
missioners. Lachman v. Peo., supra. 
(3) An examiner’s certificate which 
does not state the names of those 
searched against in the various clerks’ 
offices, and the periods of time, but 
which uses the expressions, “Names,” 
“None,” does not show the facts which 
must be disclosed. Lachman vy. Peo., 
supra. 


64. See statutory provisions, 
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whether the applicant appears to have a title that 
should be registered,*® and that every person who 
might have any right or interest therein or len 
thereon is specifically named as a party defendant 
if his name is known or ean be ascertained.®® It is 
the decision of the court, and not the opinion of 
the examiner, that the applicant appears to have 
title which will justify a direction for the issuance 
of summons.°? 

[§ 23] 8. Parties—a. In General. All persons 
having or claiming any interest in the land involved 
must be made parties to registration proceedings.°®* 
One who has an interest in the proceeds of the sale 
of land merely and not in the land itself need not 
be made a party.®® 

An abutting owner, not shown to have or claim 
any interest in or hen upon the property which it 
is sought to register, is not a necessary party;7° but 
an abutting owner having an interest by way of ease- 
ment or otherwise should be made a party,*! and an 
abutter who has filed a cautionary notice must be 
made a defendant where the statute requires that the 
procedure with regard to such an abutter shall be the 


65. Barkenthien v. Peo., 213 N. Y. 
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not obtain jurisdiction to direct that 


[§§ 22-24 


same as in the case of persons claiming an inter- 


est.7? 

State or people. By express provision of some 
statutes, where the state has any interest in or lien 
upon the property, it must be’ joined,’* otherwise, it 
has been held that it cannot be made a party.** 


In cadastral proceedings under the Philippine 
statute,*® the object of which is that the title to 
the various lots embraced in the survey may be set- 
tled and adjudicated, there is in one sense no plain- 
tiff and there is no defendant, in another sense, the 
government is the plaintiff and all the claimants 
are defendants.*® 


[§ 24] b. Description. Where there is nothing 
of record to advise the petitioner or examiner of 
titles that a person claims any interest, he is prop- 
erly brought in by publication as an unknown par- 
ty.77 A person claiming an estate or interest in the 
land whose name and address are known or ean be 
ascertained upon diligent inquiry cannot be made a 
party by adding as parties “all whom it may con- 
cern.”7* “AJl other persons if any having any right 


estates or claims must be stated. 


554, 107 NE 1034; Partenfelder v.|an action to register such title be} Ambos v. Glos, 314 Ill. 438, 145 NE 
Peo., 211 N. Y. 355, 105 NE 675;|} commenced. City, etc.. Homes Co. v.| 639; Wilson v. Central Trust Co., 285 
Eldert v. Cross Country R. Co., 88} Peo., 157 App. Div. 459, 142 NYS 924) Ill. 427, 120 NE 739. 

Misc. 684, 151 NYS 441; Lachman v.| [app to Ct. of App. den 157 App. Div. 69. Brummel y. Glos, 275 Ill. 28, 
Peo., 127 NYS’ 912; Lachman v. Peo.,| 933, 142 NYS 12121. 113 NE 996. 

127 NYS 910. 67. 


[a] Conclusions of examiner.—(1) | 554, 107 NE 1034. 
Under Real Prop. L. §§ 380, 385, as 68. Sheafft v 
amended by L. (1910) ¢ 627, requiring | 474 NE 632: A 
the examiner’s certificate in an action , 


Barkenthien v. Peo., 213 N. Y. 


Spindler, 339 Ill. 
Ambos v. 


70. Duffy v. Shirdennez, 139 App. 
Div. 755, 124 NYS 529 [motion to re- 
settle order den 141 App. Div. 918, 125 
NYS 1118]. 


540, 
Glos, 314 Ill. 


38 5 q 9; K .M 5 ns P 
to register title to state the efforts aa ek AE see eHow siviy OScs App. Die 795, v. se care ee cee 142 
made to find possible claimants, and rises q J itl All gS <p a eG i gk 
to satisfy the court that all claim- [a] Report of title.—(1) per- rust Co., App. Div. 3 


ants are named and made parties, and 


requiring thé court before directing | titles 


sons suggested by the examiner of 
in his report as having 


1a" NYS 632. 


any [a] Retaining wall.—Where the 


the commencement of the action to’ be 
satisfied that plaintiff has a title that 
should be registered, the court may 
not rely on the conclusions of the 
examiner, but must rely on facts ex- 
plicitly stated before authorizing the 
commencement of an action. Parten- 
felder v. Peo., 157 App. Div. 462, 142 
NYS 915 [app to Ct. of App. den 157 
App. Div. 933, 142 NYS 1133 (aff 211 
INR oop, 0d INEN675) Ja @) The of- 
ficial examiner’s certificate and ab- 
tract of title are prima facie evidence 
sufficient, if satisfactory, to justify 
the court in ordering the issuance of 
summons. Voorhies v. Voorhies, 66 
Misc. 78, 120 NYS 677. 


66. Partenfelder v. Peo., 157 App. 
Div. 462, 142 NYS 915 [app to Ct. of 
App. den 157 App. Div. 933 mem, 142 
NYS 1133 mem (aff 211 N. Y. 355, 105 


NE 675)]; Eldert v. Cross Country 
R. Co., 88 Misc. 684, 151 NYS 441. 
[a] Rule applied.—(1) Where the 


official examiner declares on informa- 
tion and belief that the whereabouts 
of third persons having possibly an 
interest cannot be ascertained, but he 
does not suggest the sources of his 
information or the grounds of his be- 
lief, the court has no jurisdiction to 
order the issuance of a Summons in 
which the third persons are not spe- 
cifically named or appropriately de- 
scribed, and an order and subsequent 
proceedings are absolutely void. Par- 
tenfelder v. Peo., 157 App. Div. 462. 
142 NYS 915 [app to Ct. of App. den 
157 App. Div. 933 mem, 142 NYS 1133 
mem (aff 211 N. Y. 355, 105 NE 675)]. 
(2) Where as the result of convey- 
ances small gores or strips were left 
in the center of the parcel sought to 
be registered, title to which strips was 
in others not parties to proceedings 
for registration, without showing any 
cause for omitting them, the court did 


claim or interest making it proper that ; 


they should be parties must be mae 
parties to the proceeding. Dewey 
Kimball, 89 Minn. 454, 95 NW 317, 895, 
96 NW 704 (holding that this require- 
ment is mandatory and that a failure 
to follow the suggestion of the ex- 
aminer renders the judgment invalid 
and void as to such persons and oth- 
ers in privity with them who are not 
made parties to the proceeding, al- 
though the judgment is not void as to 
other defendants). (2) The sum- 
mons and complaint must name or 
describe the persons mentioned in the 
examiner’s certificate as possibly hav- 
ing any title. Partenfelder v. Peo., 
157 App. Div. 462, 142 NYS 915 [app 
to Ct. of App. den 157 App. Div. 933, 
142 NYS 1133 (aff 222 UN. ¥...355, 105 
NE 675) ]. 

[b] Grantee of record.—(1) Where 
there appears of record a deed pur- 
porting to convey the premises to a 
stranger, the stranger or those claim- 
ing under him should be brought in 
as parties, even though it seems prob- 
able that he has no interest in the 
premises. O’Malley’s Application, 183 
NYS 892. (2) A grantee and heirs or 
next of kin must be made parties and 
named in the summons. Belmont 
Powell Holding Co. v. Serial Building 


Loan, etc., Inst., 167 App. Div. 124, 
152 NYS 868. 
[ec] A grantor by an absolute con- 


veyance need not be made a party. 
Donnelly v. Dumanowski, 329 Ill. 482, 
160 NE 759. 

[d] Mortgagee.—A person alleging 
that he has a mortgage affecting a 
part of the property sought to be reg- 
istered is a proper Per defendant. 
Partenfelder v. Peo., 211 N. Y. 355, 105 
NE 675. 

{e] Beneficiaries of trusts are nec- 
essary parties, and the nature of their 


survey shows a retaining wall stand- 
ing in part upon the applicant’s and 
in part on abutting property, the abut- 
ting owners should be named if as- 
certainable. Hawes v. U.S. Trust Co., 
142 App. Div. 789, 127 NYS 632. 

72. Sundermann v. Peo., 148 App. 
vee 124, 132 NYS 68 [rev 130 NYS 
o 5 

73. National Bond, etc., Co. v. Hop- 
kins, 96 Minn. 119, 104 NW 678, 816. 


_ [a] The lien of the state for taxes 
is an “interest in or lien upon” the 
land. National Bond, ete., Co. v. Hop- 
kins, 96 Minn. 119, 104 NW 678,. 816 
(holding that the wording of the stat- 
ute had been changed from “interest 
in or claims upon’’ to meet the deci- 
sion in National Bond, 4 5 
Daskam, 91 Minn. 81, 97 NW 4658, 
where it was held that a tax lien was 
not an “interest in or claim upon” the 
land and did not require the state to 
be made a party). 


74 State v. Ries, 123. Minn. 397, 
1438 NW 981, LRA1916D 1. 


75. Act No. 2259. 


76. Director of Lands y. Archbish- 
op of Manila, 41 Philippine 120. 


77. Mills v. Denver, etc., R. Co., 198 
Fed. 137 [rev on other grounds’ 199 
Fed. 988, 177 CCA 663]. 


[a] Abandoned right of way.—A 
railroad company, which had aban- 
doned a right of way acquired over 
public land under an act of congress, 
is properly brought in and bound by 
a judgment rendered under a notice 
published to unknown claimants. 
Mills v. Denver, etc., R. Co., 198 Fed. 
1387 [rev on other grounds’ 199 Fed. 
OSS lve CCAL Goo: 


78. Sheaff v. Spindler, 339 Ill. 540, 
171 NE 632; Ambos v. Glos, 314 Ill. 
438, 145 NE 639. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ns jase 


§§ 24-27] 


or interest in or lien on the property” is not a suffi- 
cient designation as to a grantee of record, his heirs, 
or next of kin.’ 


[§ 25] c. Right to Appear and Answer. ‘The 
statutes ordinarily authorize an appearance in title 
registration proceedings by persons adversely in- 
terested.*° Such provisions are not limited in their 
application to persons desiring to oppose the regis- 
tration®! or to set up a cross demand to have the 
title registered in themselves,*? but allow any per- 
son interested to appear for the protection of his 
rights,** and although a person cannot be conclud- 
ed by the judgment, he is not required to stand by 
and take his chances of a judgment in rem which 
may raise a doubt as to, if it does not cast a cloud 
on, his title.8* The trustee and secured creditor un- 
der a trust deed have the right®® and are under the 
duty*®® to appear in registration proceedings by the 
grantor, where the deed requires the trustee to ap- 
pear and defend in any action or proceeding affect- 
ing or purporting to affect the property or the trust. 
A statute making the holder of an encumbrance a 
necessary and proper party recognizes the fact that 
he possesses rights to protect which he is entitled 
to appear.** So, when the statute requires an abut- 
ter who has filed a cautionary notice to be named 
as a defendant, he is recognized as one whose inter- 
ests may be affected by the judgment and he is giv- 
en an absolute right to appear;** otherwise, an 
abutting owner, merely as such, has no interest en- 
titling him to appear.*® An abutting owner, claim- 
ing an interest to the extent that a retaining wall 
stands upon the premises which it is sought to reg- 
ister, 1s entitled to appear.®° 

People. Statutory provisions that any person in- 
terested in the property, or whose interest may be 
affected by the judgment, may appear in the action 
and answer the complaint, and may oppose the ap- 


79. Sherman v. Peo.,.169 App. Div. | tants 
17, 154 NYS 484; 
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of barrio.—Persons 
Belmont Powell] with the management of property 89, 


(Dd) Grd elt 
plication or set up a cross demand to have the title 
registered in his own behalf, are applicable to and 
permit the people to appear and answer, or to set 
up a cross demand.®? 


Leave. Unless the statute so requires, persons 
given the right to appear need not make an appli- 
cation to the court for leave.®? Although a motion 
for leave to appear may be unnecessary, and the 
moving party may be entitled without leave of court 
to appear and answer, a motion may properly be 
granted where opposed on the ground that appear- 
ance was not allowable and where a notice of ap- 
pearance was returned pending the motion.®* Where 
an order denying a motion to appear is made before 
the entry of judgment, the right of the moving par- 
ty eannot be defeated by the entry of judgment 
pending resetting of the order.®# 


Motive. Where a person has an absolute right to 
appear, his motive is not material.®® 


[§ 26] d. Amendment. In the absence of an ex- 
press provision of the statute, the court has no pow- 
er to allow an amendment by which the respondent 
becomes the petitioner and the petitioner the re- 
spondent.°® Where the application is amended as 
to one of several lots described in the original ap- 
plication and respondents are made parties they can- 
not, where the title as to all of the other lots de- 
scribed in the original application has been confirmed 
by decree entered at a time when they were not par- 
ties, raise questions as to such lots,®* as for exam- 
ple, as to whether they were contiguous,®* or wheth- 
er the applicant had substantially the same title as 
to all of them.®® 


[§ 27] 9. Notice of Application; Lis Pendens. 
Where the statute requires that the notice of an ap- 
plication for the registry of property shall be filed 
in the office of the county clerk and registrar of 


invested , 453]. 


Duffy vy. Rodriguez, 139 App. 


Holding Co. v. Serial Bldg. L., ete.,| which has been donated to the inhabi-| piy, 755, 124 NYS 529 i if 
Inst., 167 App. Div. 124, 152 NYS 868.| tants of a barrio are properly admit-| settle order den 141 Dea reee 


80. See statutory provisions. 

81. Title Guarantee, etc., Co. v. AeA 
Griset, 189 Cal. 382, 208 P 673; Hawes 
v.-U- S: Trust*Co,-142 App. Div._795, 
IZTINYS 636s) Hawes ive Us: rust [b] 


82. Title Guarantee, etc., Co. v. 


ted to make opposition to a proceed-| 125 NYS 1118]. 
ing by the ay sheer Ren ater ae 
Archbishop of Manila v. Santo : : 
Cristo, 39 Philippine 1. OD. Vato pada NCS OOO 
Necessity of title-—The cir-|127 NYS 632. 
Co., 142 App. Div. 789, 127 NYS 632.| cumstance that an opponent in a land 91. 
registration proceeding cannot show] g6, 105 NE 808, 155 App. Div. 285 
Griset, 189 Cal. 382, 208 P 673; Hawes | title in himself does not discapacitate/140 NYS 100; : 


90. Hawes v. U. S. Trust Co., 142 
Hawes 
S. Trust Co., 142 App. Div. 789, 


Barkenthien v. Peo., 212 N. Y. 


Barkenthien v. Peo.. 


Vi Sakrust. Co. 142 Apps Div. 795, 
Ime NYS 6386; Hawes: Vv. UieS.=Dfrust 
Co., 142 App. Div. 789, 127 NYS 6382. 


83. Title Guarantee, etc., Co. v. 
Griset, 189 Cal. 382, 208 P 673; Hawes 
Vows. Lrust. ©o.,2142 App: Dive 95; 
T27 NYVS/636e" Hawes v. U.S: Trust 
Co., 142 App. Div. 789, 127 NYS 632. 
But see Smith v. Martin, 142 App. Div. 
60, 126 NYS 877 (an order vacating, 
on motion of plaintiff, an order allow- 
ing a defendant, owning premises ad- 
joining those of plaintiff, with a party 
wall between them, through the cen- 
ter of which the complaint alleges 
plaintiff's line runs, to appear and an- 
swer, should be affirmed on condition 
of plaintiff stipulating that any judg- 
ment entered, and any certificate of 
registration issued, shall contain a re- 
eital that it is without prejudice to 
any rights of such defendant, the an- 
swer proffered by him not showing 
that he has any interest adverse to 
that of plaintiff, as alleged in the 
complaint, and not containing any de- 
fense based on his ownership of an 
easement in the party wall, and not 
asking any affirmative relief). 


[a] Representatives of inhabi- 


him from opposing registration of the 
property in the name of the applicant. 
Nor is it even material for the oppo- 
nent to have the legal character nec- 
essary to enable him to maintain a 
registration proceeding in his own 
name and behalf. The Land Regis- 
tration Act enumerates the persons 
and entities in whose names registra- 
tion can be effected, but there is no 
disposition of law limiting the right 
of opposition to particular classes of 
persons. All that is necessary to 
enable one to exert the faculty of op- 
position is that he should appear to 
have an interest in the property. 
Archbishop of Manila v. Santo Cristo, 
39 Philippine 1. 

84 Sundermann y. Peo., 148 App. 
Div. 124, 182 NYS 68 [rev 130 NYS 
453]. 

85. Title Guarantee, etc., Co. v. 
Griset, 189 Cal. 382, 208 P 673. 

86. Title Guarantee, etc., Co. v. 
Griset, 189 Cal. 382, 208 P 673. 

87. Title Guarantee, etc,, Co. v. 
Griset, supra. 


88. Sundermann v. Peo., 148 App. 
Div. 124, 182 NYS 68 [rev 130 NYS 


155 App. Div. 285, 140 NYS 100 [aff 
136 NYS 178, rearg den 156 App. Div. 
885, 140°NYS 1109, ‘aff 212 Niey036: 
105 NE 808, and rearg den 213 N. Y. 
554, 107 NE 1034]. 


92. Sundermann v. Peo., 148 App. 
Div. 124, 132 NYS 68. 


93. Hawes v. U. S. Trust Co., 142 
App. Div. 795, 127 NYS 636; Hawes 
v. U. S. Trust Co., 142) App. Div. 789), 
127 NWS 6325 

94. Hawes v. U. S. Trust Co., 142 
App. Div. 795, 127 NYS 636; Hawes 
v. U. S. Trust Co., 142 App. Div. 789, 
2 NING 6 olee 

95. Sundermann yv. Peo., 148 App. 
Div. 124, 1832 NYS 68 [rev 180 NYS 
453]; Hawes v.. U.-.S. Trust Co:, 142 
App. Div. 795, 127 NYS 6386; Hawes 
v. U. S. Trust Co., 142 App. Div. 789, 
127 NYS 682. 

96. Foss v. Atkins, 204 Mass. 337, 
90 NE 578; Foss v. Atkins, 201 Mass. 
158, 8% INE « 1895 shim’ Cumpaow, 
Rodriguez, 24 Philippine 149. 

97. Schiessle v. Glos, 271 Ill. 374, 
111 NE 127. 

98. Schiessle vy. Glos, supra, 


99. Schiessle vy. Glos, supra, 
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each wherein the property is situated,' if the offices 
of registrar and county clerk are separate, the no- 
tice of pendency should be filed in both offices.? 
However, where the statute provides that the notice 
shall constitute notice of the pendency of the peti- 
tion and of the proceeding and shall be governed 
by the same rules as the notice of pendency of an 
action, the failure to file the notice of pendency is 
not jurisdictional where failure to file notice of pen- 
deney with the complaint does not affect the juris- 
diction of a court in an action.® 


[§ 28] 10. Notice of Hearing—a. In General. 
Notice of the time and place of hearing must be giy- 
en as required by the statute,* and such notice, ex- 
cept as the statute may otherwise permit, must be 
actual or personal. 


Description of property. Where the notice is re- 
quired to contain a short form of deseription of the 
property, it is sufficient if it clearly calls the atten- 
tion of adjoining owners or others interested to the 
particular property intended and need not contain 
all of the elements of a full deseription;® but where 
a full description is given and it is inaccurate as to 
a substantial particular, it is insufficient to support 
a final order for the registration of the title of the 
premises by a different description.’ 


Notice of application for the final order and judg- 
ment of registration must be given to all parties who 
have appeared and who have not waived such notice 
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[§§ 27-29 


or consented to the application.® 


[§ 29] b. Publication or Other Form of Substi- 
tuted Service. The statutes ordinarily provide for 
constructive notice to nonresidents, unknown per- 
sons, or persons whose residence is unknown, and in 
other cases where actual notice cannot be had by 
the exercise of due diligence,® and, the proceeding 
being in rem or quasi in rem, the notice so provided 
for is valid and binding,!® but, to render it so, the 
conditions imposed by the statutes must be complied 
with.1! Service of process by publication as to non- 
residents may be sufficient, although they are not 
described by name,” as where they are designated 
as “all other persons or parties unknown.”1% Where 
the name of a-‘claimant is known to the applicant 
either from the report of the examiner‘* or from 
other sources,?®° the summons cannot be served on 
such claimant by publication unless his name ap- 
pears in the summons. The court cannot find that 
it is impossible to give actual notice unless facts 
are presented to the court showing that due diligence 
has been used in endeavoring to give such actual 
notice and that it is not possible.t® Where notice 
is given by mailing of a registered letter, there is 
no presumption that the notice has been actually 
received where the return receipt is not signed by 
the person to whom the notice was addressed and 
there is no proof of the authority of the person sign- 
ing the receipt to receive the notice on behalf of the 
addressee.!* 


1. See statutory provisions. 


2. Matter of Ketchum, 113 Misc. 
18, 183 NYS. 889. 


3. Matter of Ketchum, supra. 
4  Cal.—Robinson v. Kerrigan, 151 
Cal. 40, 90 .P 129, 121 AmSR 90. 


Colo.—Peo. v. Crissman, 41 Colo. 
450; 92 P 949. 


Mass.—Tyler v. Judges Ct. of Regis- 
tration, 175 Mass. 71, 55 NE 812, 51 
LRA 433. 


Minn.—Reed vy. Siddall, 89 Minn. 
417, 95 NW 303; Dewey v. Kimball, 
89 Minn. 454, 95 NW 317, 895, 96 NW 
704; State v. Westfall, 85 Minn. 437, 
See 175, 89 AmSR 571, 57 LRA 

Philippine.—Escueta v. Director of 
Lands, 16 Philippine 482. 

5. Follette v. Pacific Light, etc., 
Corp., 189 Cal. 193, 208 P 295, 23 ALR 
965; Matter of Harper, 106 Misc. 
D146 UN 337. 


6. In re Fetzer, 104 Mise. 442, 172 
NYS 78. ; 

7. Matter of Ketchum, 113 Misc. 
18, 183 NYS 889. 


8 Matter of MHarper, 
514, 176 NYS) 337. 

[a] Attorney-general.—Failure to 
give the attorney-general of the state 
notice of the application for final or- 
der and judgment of registration, al- 
though an appearance has been en- 
tered by him, requires the withhold- 
ing of the relief asked. Matter of 
Harper, 106 Mise. 514, 176 NYS 3387. 

9. See statutory provisions. 

10. Drake vy. Fraser, 105 Nebr. 162, 
179 NW 3938, 11 ALR 766; Director 
of Lands v. David, 51 Philippine 324; 
Roxas v. Enriquez, 29 Philippine 31; 
Alba v. De la Cruz, 17 Philippine 49. 

11. Meighan v. Rohe, 166 App. Div. 
175, 151 NYS 785 [mod on_ other 
grounds 216 N. Y. 677 mem, 110 NE 
165]. 


[a] 
Prop 
(1910) 


106 Misc. 


Basis for order.—Under Real 
L. § 380, as amended by L. 
ec 627, it is improper, in an 


action for the registration of the ti- 
tle to land, to make an order for sub- 
stituted service on the record holder 
of title to the land involved, title to 
which plaintiff claims by alleged ad- 
verse possession, where such order is 
based in part on the certificate of the 
official examiner, which simply states 
that such record holder has not been 
heard of since a certain date, although 
diligent efforts have been made to lo- 
eate him, and the court when such 
order is made does not have before it 
any legally satisfactory evidence that 
diligent, or any, effort has been made 
to find such record holder or his 
heirs, and an attempted service under 
such order does not give the court 
jurisdiction to'make a decree barring 
any claim which such record holder 
or his heirs may assert in the future. 
Meighan v. Rohe, 216 N. Y. 677 mem, 
110 NE 165. 


{b] The order of publication in an 
action to register title should be a 
separate order from the order author- 
izing the action, under Real Prop. L. 
(Cons. L. ec 50) § 385. Lachman v. 
Peo., 127,.NYS 912. 


{c] Publication held sufficient.— 
Cape Lookout Co. v. Gold, 16 N. C. 
63, 83 SE 3. 


[ad] New publication after amend- 


ment of plan.—(1) An order of court 


in a cadastral case amending the of- 
ficial plan so as to make it include 
land not previously included therein is 
a nullity unless new publication is 
made as a preliminary to such step. 
Publication is one gf the essential 
bases of the jurisdiction of the court 
in land registration and cadastral 
cases, and additional territory cannot 
be included by amendment of the plan 
without new publication. Philippine 
Mfg. Co. v. Imperial, 49 Philippine 
122. (2) An order of court, in a land 
registration proceeding, amending an 
official plan so as to include land not 
previously included therein, is a null- 
ity as against a person who is not a 
party and w'ho has no notice of the 


| proceeding, unless publication is ef- 


fected anew. Juan v. Luis, 49 Philip- 
pine 252; Philippine Mfg. Co. v. Im- 
perial, supra. : 

12. White v. Ainsworth, 62 Colo. 
ols 163) SPT 9507 Ann@asl ot 8G tio. 
Tyler v. Judges Ct. of Registration, 
175 Mass. 71, 55 NE 812, 51 LRA 433. 

13. White vy. Ainsworth, 62 Colo. 
513, 168 P 959, AnnCas1918C 179. 
_[a] Rule applied.—Where plain- 
tiffs’ ancestor died before service of 
notice by publication upon her by 
name in a suit under L. (1903) p 311, 
to register title to land, summons 
served upon plaintiffs under designa- 
tion of “all other persons or parties 
unknown,” ete., gave the court juris- 
diction under the Registration Act. 
White v. Ainsworth, 62 Colo. 513, 163 
P 959, AnnCas1918C 179. 


14. Dewey v. Kimball, 89 Minn. 
454, 95 NW 317, 895, 96 NW 704. 

15. Baart v. Martin, 99 Minn. 197, 
108 NW 945, 116 AmSR 394. 


16. Matter of Harper, 106 Misc. 
514, 176 NYS 387. 


17. Matter of Harper, supra. 


[a] Rule applied.—An objection 
that a person was not duly made a 
party to application for registration 
of title to real estate is well taken 
where the registry return receipt does 
not purport to be signed by him, but 
by some other party. O’Malley’s Ap- 
plication, 183 NYS 892. 


[b] Notice to city.—(1) A return 
card, acknowledging receipt by the 
city of a registered letter containing 
a copy of the notice of hearing, is 
valid, although not personally signed 
by corporation counsel. New York 
v. Wright, 122 Misc. 686, 204 NYS 
532 [aff 214 App. Div. 775, 210 NYS 
833 (aff 243 N. Y. 80, 152 NE 472)). 
(2) In the absence of contrary proof, 
there is a strong presumption that a 
return card acknowledging receipt of 
notice of hearing signed by a person 
in the corporation counsel’s office was 
duly issued with full authority. New 
York v. Wright, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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8§ 30-33] 


[§ 30] c. Defects, Objections, and Waiver. 
Where the evidence is sufficient to show that the 
applicant has a good title, a defendant who has been 
duly served with process cannot complain of the 
decree because others, who were defaulted, were 
not properly served with process or otherwise 
brought into court;1® nor ean respondents, who 
have had a full opportunity to be heard, complain 
of the refusal of the court to give further notice to 
other persons who did not appear.1® The entry of 
a general appearance by defendant waives any de- 
fect as to the publication of notice as to him.?° Any 
question of jurisdiction as to a defendant is elim- 
inated where he conveys all of his interest to the 
applicant pending the proceeding and before de- 
cree.21_ Where notice is actually received and is 
followed by an appearance, it is not material that 
it was mailed to:claimant at a wrong address and 
was finally forwarded to the right address.22 An 
abutting owner who has no interest in having other 
parties joined and who is not prejudiced by their non- 
joinder cannot demur because of a defect of parties 
defendant.?° 


[§ 31] 11. Appearance. Where the statute does 
not prescribe how an appearance is to be entered, it 
would seem that the filing of notice of appearance 
and of the answer with the registrar and service of 
copies thereof upon plaintiff’s attorney is sufficient,?* 
or that service upon the attorney alone would be 
effectual.2®> Motion for leave to appear will not be 
denied merely because the time to answer or demur 
has expired.?°® 


[§ 32] 12. Pleadings—a. In General. The _ re- 
quirements as to the pleadings in proceedings for 


18. Skinner v. Glos, 274 Ill. 58, 113 
NE 59; Gibson v. Glos, 271 Ill. 368, 
LHIANE 22830 inn v.! Glos, 22680011; 
350, 109 NE 351; McDonnell v. Glos, 
266 Tll. 504, 107 NE 897; O’Laughlin 
v. Covell, 222 Ill. 162, 78 NE 59. 


19. Prentiss v. Gloucester, 236 


veyor. 
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by plans prepared by a licensed sur- 
Aguillon vy. Director of Lands, 
17 Philippine 506. 
parcel of land, also included in the 
general plan accompanying the peti- 
tion, copied from the one drawn by 
the bureau of lands and in which the 32. 
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the registration of title are, except as changed by 
the statute on which proceedings are based the same 
as those applicable to civil actions generally,?7 and, 
under the statutes, the courts have express and im- 
plied powers to require pleadings adequate to cover 
any issue properly to be tried.?8 


[§ 33] b. Application or Petition—(1) In Gener- 
al. The application or petition for registration is 
the foundation of the proceeding;?® it must com- 
ply with the requirements imposed by statute®® and 
it must allege facts which, if true, entitle the appli- 
cant to a judgment or decree of registration.*+ It is 
not necessary to plead the statute,*? and where the 
form and contents of the application are prescribed 
by the statute, it is not necessary, to obtain the re- 
lef authorized by the statute, to state more than 
the statute requires.** So, where the statute re- 
quires only that the names and addresses of adverse 
claimants and the nature of their claim be set forth, 
it is not necessary to allege the invalidity of the 
adverse claim of title.** Where the application is 
required to set forth other outstanding estates or 
interests known to the. petitioner, it is required to 
set forth not only interests which the petitioner ad- 
mits, but also adverse claims which are denied by 
him.?® The appleant is required in good faith to 
give the information required by statute in order 
that the court may be informed as to the necessary 
parties.2° Where the statute requires the nature 
of the claims of persons who are alleged to claim 
some interest or estate in the land to be stated, it 
should be stated as fully as in the power of the 
applicant.** Where defendant’s claim is set out as 
based upon a contract with the former owner which 
adjoining owner’s interest in plain- 
tiff’s property to have a similar ease- 
ment therein. Duffy v. Shirden, 139 
App. Div. 755, 124 NYS 529 [motion to 


resettle order den 141 App. Div. 918 
mem, 125 NYS 1118 mem]. 


(2) ‘A ‘plan of a 


Mass. 36, 127 NE 796. 

20. Cape Lookout Co. v. Gold, 16 
N. C. 68, 88 SE 3; Rivera v. Moran, 
48 Philippine 836. 

21. Teninga v. Glos, 266 Ill. 121, 
107 NE 126. 

22.’ In ‘re Fetzer, 
172 NYS 78. 

23. Duffy v. Shirden, 139 App. Div. 
755, 124 NYS 529. 

24. Hawes v. U. S. Trust Co., 142 
App. Div. 795, 127 NYS 636; Hawes 
vy. U. S. Trust Co., 142 App. Div. 789, 
127 NYS 632. 

25. Hawes.v. U. S. Trust Co., 142 
App. Div. 795, 127 NYS 636; Hawes 
v. Us Soy irust Cos 142 App: Div. 789; 
127 NYS 632. 

26. Hawes v. U. S. Trust Co., 142 
App. Div. 795, 127 NYS 636; Hawes 
v, U. S. "Erust.Co:; 142-App. Div: 789, 
127 NYS 632.. 

27. Barkenthien v. Peo., 212 N. Y. 
36, 105 NE 808. 

Pleadings in civil actions generally 
see Pleading 49 C. J. pl. 


28. Frances Inv. Co. 


104 Misc. 442, 


Imperial 


5 Wes 
County Super. Ct., 189 Cal. 107, 208 P 


105. 

29. Barkenthien v. Peo., 212 N. Y. 
36, 105 NE 808. 

30. Lachman vy. Peo., 127 NYS 912. 

fa] Plans.—(1) All petitions after 
Act No. 1875 of the Philippine legis- 
lature, providing for the presentation 
of‘plans in the court of land regis- 
tration prepared by licensed survey- 
ors took effect must be accompanied 


parcel of land to be segregated from 


| the copied plan is set forth as belong- 


ing to an opponent or person other 
than the applicant, must be signed 
by an authorized surveyor, in accord- 
ance with the provisions of Act No. 
1937, and must again be approved by 
such bureau. Flores v. Director of 
Lands, 17 Philippine 512. 


31. Barkenthien vy. Peo., 212 N. Y. 
36, 105 NE 808; Partenfelder v. Peo., 
211 N. Y. 355, 105 NE 675; Barken- 
thien v. Peo., 155 App. Div. 285, 140 
NYS 100 [aff 1836 NYS 178, rearg den 
156 App. Div. 885, 140 NYS 1109, aff 
212 N. Y. 36, 105 NE 808, and rearg 
den 213 N. Y. 554, 107 NE 1034]. 


[a] Plain and concise statement 
of the facts.—Where the statute pro- 
vides that the complaint shall have 
the form and effects prescribed by 
the code of civil procedure, it must 
be a plain and concise statement of 
the facts constituting the cause of 
action with a demand of the judgment 
to which plaintiff supposes himself 
entitled. Barkenthien v. Peo., 212 N. 
Y. 36, 105 NE 808. 


{[b] General allegation of title.— 
Plaintiff may not impose the burden 
of narrowing the issues on defend- 
ant by a general statement of the ex- 
aminer that plaintiff ‘has the title, but 
the facts relied on to establish title 
must be set forth. Barkenthien v. 
Peo., 213 N. Y. 554, 107 NE 1034. 


[c] Party walls.——The complaint 
properly alleged the existence of 
easements on each side of plaintiff’s 
property consisting of the right to 
maintain party walls, as showing the 


Duffy v. Shirden, 139 App. Div. 
(dd, abZ4ayeNIYS 1529: 


33. Mullarkey v. Trautvetter, 276 
Ill. 409, 114 NE 920. 


34 Mullarkey v. Trautvetter, su- 
pra. 


[a]. Tax title—It was not required 
that an application state specifically 
wherein tax title through which a de- 
fendant was alleged to claim was in- 
valid, as that was a matter for proof. 
Mee rulis v. Glos, 276 Ill. 617, 115 NE 


35. Tyler v. Judges Ct. of Regis- 
tration, 175 Mass. 71, 55 NE 812, 51 
LRA 433. 


36. Baart v. Martin, 99 Minn. 197, 
108 NW 945, 116 AmSR 394. 


._[a] For example (1) an applica- 
tion under Land Titles Act §§ 11, 13 
may be held insufficient for failure 
to state the names and addresses of 
beneficiaries of trust as required by § 
11 par g, or to state that names or 
places of residence were unknown and 
could not have been ascertained on 
diligent inquiry under paragraph j. 
Ambos v. Glos, 314 Ill. 438, 145 NE 
639. (2) The.complaint was insuffi- 
cient where it showed that plaintiff's 
title was subject to a life estate and 
such efforts to find whether the life 
tenants were living and if so to as- 
certain their place of residence as 
were wholly inadequate to authorize 
proceedings against unknown own- 
ers. Partenfelder v. Peo., 211 N. Y. 
355, 105 NE 675. 


37. Ambos v. Glos, 


314 Ill. 4388, 
145 NE 639. 
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is alleged not to have been carried out, because of a 
breach thereof by defendant, it is not necessary that 
the applicant show by a specifie allegation that the 
former owner did all that was required of him by his 
contract.** Although the statute may require that 
certain documents are to be annexed to the complaint 
as exhibits and as a part thereof, it cannot be aided 
as a pleading by the contents of such documents as 
allegations independent of, and unreferred to in the 
complaint.*® 

Verification. The fact that ten days elapse be- 
tween the time when the application is sworn to and 
the time when it is filed does not destroy the efficacy 
of the affidavit.*° 


Service of copy. The fact that a party obtains a 
copy of the complaint does not relieve the applicant 
from complying with a demand in the notice of ap- 
pearance for the service of a copy of the complaint.*! 


[§ 34] (2) Amendment. Where the facts alleged 
as supporting the right to registration are the same 
in an original and in an amended application, the 
amended application ; is not demurrable as based upon 
a different statute from the one originally declared 
on.42, An amendment of the appheation as to the 
description of the land cannot be made after notice 
and publication of the description without new no- 
tice and publication.4? Where additional land is 
included in an application by amendment, a statute 
of limitation runs as to such land until the time of 
the amendment.*# Where an amendment of the peti- 
tion leaves the description vague and unsatisfactory 
in form, the petition should be further amended be- 
fore the final order so as to show the true distances 
and true dimensions.4®° Where no objection is made 
to the application, the matter of amendment to en- 
able the applicant to obtain the relief to which the 
evidence shows him to be entitled may be left in abey- 
ance until respondents have rested their case and 
the evidence is all in.*® 


[§ 35] c. Answer.47 Where the statute so pro- 
vides, the pleadings of a defendant must be in the 
form prescribed for ordinary actions,** and the same 
rule has been applied where there is no specifie pro- 
vision in the statute as to the form.t® Where the 


38. Mullarkey v. Trautvetter, 276 
Hl. 409, 114 NE 920. 
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of action alleged in the original com- 
plaint was based upon a statute re- 


[§§ 33-35 


statute requires the facts controverting any allega- 
tion or statement contained in the documentary proof 
annexed to the complaint to be specifically pleaded, 
a defendant may not under ordinary denials contra- 
diet any facts stated in such documents,*° and this 
rule is binding upon the people of the state as de- 
fendant.°! Where the statute requires all objectors 
to file answers which shall set forth the objections 
to the application and the interest claimed by the 
parties filing them and shall be signed and sworn to 
by them or some person in their behalf, a failure 
to present a written opposition is fatal where an ob- 
jection is taken.®* The time fixed by the statute 
for the filing of answers may be enlarged unless there 
is specific provision in the statute to the contrary.°®* 
Where the statute provides that one acquiring an 
interest in the land pending proceedings for registra- 
tion must appear and answer at once, a party ac- 
quiring such an interest is not entitled to answer as 
of right at any time within six months, although the 
statute provides a six months’ limitation for the 
bringing of an action questioning the decree of reg- 
istration,®°* and it is within the discretion of the 
trial court to deny permission to answer where 
the moving parties had notice of registration pro- 
ceedings more than six months before the appli- 
cation and after acquiring their alleged interest in 
the land.®® 


In cadastral proceedings in the Philippine Islands 
the answer partakes of the character of an action 
to recover title sinee real rights are claimed there- 
in,°® and where there is no special provision in the 
statute as to the procedure to be followed in de- 
termining their sufficiency, the: provisions of the 
general code of civil procedure are to be followed.°? 
So, where, under such provisions, a complaint can 
be dismissed only for failure to prosecute, for de- 
fault, abandonment, or defects provided by law as 
grounds for a demurrer, the respective answers of 
two persons claiming the ownership of the same ¢a- 
dastral lot both being claimants and opponents at the 

same time cannot be dismissed exeept for such 
erounds, 5S and where an answer is dismissed for a 
eround not provided by law as a ground for dismis- 
sal, the court exceeds its jurisdiction.®°® Whatever 


SEPP ONe affirmative relief see infra § 


{a] For example, it is not neces- 
sary to allege that the former owner 
had complied with the provision of 
the contract requiring him as vendor 
to furnish to defendants as vendees 
within a reasonable time a complete 
abstract of title or a merchantable 
copy brought down to date. Mul- 
larkey v. Trautvetter, 276 Ill. 409, 114 
NE 920. 


39. Barkenthien v. Peo., 212 N. Y. 
36, 105 NE 808. 


40. Finn y. Glos, -268 IN. 
NE 351. 


41. Hawes v. Clarke, 159 App. Div. 
65, 144 NYS 11. 


42. Duffy v. Shirden, 139 App. Div. 
755, 124 NYS 529. 


{aj MTllustration.—Although the 
statute known as the Land Title 
Registration Law has been repealed 
and replaced by an article of the Real 
Property Law, the fact that an orig- 
inal complaint refers to the Land Ti- 
tle Registration Law does not cause 
an amended complaint to be demur- 
rable on the ground that the cause 


350, 109 


pealed before the action was begun, 
and could not be validated by the fil- 
ing of an amended complaint under 
the provisions of a different statute, 
where the facts alleged in both com- 
plaints, so far as the right of plaintiff 
to have his title registered was con- 
cerned, were eieical Duffy v. Shir- 
den, 139 App. Div. 755, 124 NYS 529. 


43. Escueta v. Dine otok 
16 Philippine 482. 


{a] The agreement of adjoining 
property owners or of their represen- 
tatives to an alteration or amendment 
of the plan and description of the 
land in question is not sufficient, since 
other persons may be interested. EHs- 
cueta v. Director of Lands, 16 Philip- 
pine 482. 


44, Ruymann v. Director of Lands, 
34 Philippine 428. 


45. Matter of Ketchum, 113 Misc. 
18, 183 NYS 889. 


ee In re Pa Pelekane, 21 Hawaii 
175. 


47. Necessity of cross demand to 


of Lands, 


48. Barkenthien y. -Peo., 
36, 105 NE 808. 

49. Dais v. Capiz First Instance 
Ct., 51 Philippine 396. 

50. Barkenthien v. Peo., 213 N. Y. 
554, 107 NE 1034; Barkenthien v. 
Peo., 212 Ny Yi. 36; 1067 NE 808: 

51. Jamieson, etc., Co. v. Reynolds, 
174 App. Div. 78, 159 NYS 317. 


52. Solis v. De Guzman, 33 Philip- 
pine 574. 


53. Empire Mfg. Co. v. Spruill, 169 
N. C. 618, 86 SE 522. 


54. Brown v. Hagadorn, 
491, 188 NW 941. 
55. Brown v. Hagadorn, supra. 


56. Dais v. Capiz First Instance 
Ct., 51 Philippine 396. 

57. Dais vy. Capiz 
Ct., supra. 

58. Dais v. 
Ct., supra. 


59. Dais v. Capiz First 
Ct., supra. 


ae! INR 


119 Minn. 


First Instance 
Capiz First Instance 


Instance 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 35-40] 


may be the rule as to the necessity of verifying a 
protest filed by a private person in a cadastral pro-. 
ceeding, it does not apply to the government in a 
ease where the proceedings were initiated by one 
branch of the government in which an opposition 
was filed by another branch, against private persons, 
who appeared and asserted their respective rights 
against the government itself.°° 


[§ 36] d. Reply. Where the pleadings are sub- 
ject to rules of general application which preclude 
a reply to an answer which does not contain a coun- 
terclaim or as to which the court has not directed 
the service of a reply, a reply is improper in regis- 
tration proceedings where such conditions are not 
present. 


{[§ 37] e. Demurrer. Under a provision of the 
statute permitting persons interested whether named 
as defendants or not to appear and answer, a de- 
murrer to the application is not a proper pleading,°? 
although it has been held to the contrary, under a 
statute requiring the proceedings to be governed by 
the rules controlling other actions so far as appli- 
cable, that a party might demur to the complaint, 
even though he was improperly joined.®? The fact 
that the complaint alleges easements upon each side 
of the applicant’s property consisting of the right 
to maintain a party wall upon a portion of the ad- 
joining property does not render it demurrable as 
uniting a cause of action to register the title with 
causes of action to register alleged easements.®* 
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[od Crs.) OT 


[§ 38] f. Motion for Judgment. An application 
for a judgment on the pleadings cannot be sustained 
at the applicant’s instance where the answer raises 
a material issue of facts as to which evidence must 
be taken to warrant a judgment,°®® nor can the ap- 
plication be sustained as an application for judg- 
ment upon the answer as frivolous.°® It is within 
the discretion of the court to permit an amended an- 
swer to be filed and to deny a motion for judgment 
on the pleadings.** Where the complaint does not 
definitely state the claim and interest of the state, 
an answer upon the part of the attorney-general for 
the people denying knowledge or information suf- 
ficient to form a belief as to the truth of the allega- 
tions in the complaint is sufficient to preclude a judg- 
ment for plaintiff on the answer.®® 


[§ 39] g. Issues, Proof, and Variance—(1) Is- 
sues. The issues in a proceeding for the registra- 
tion of title are created by the application or com- 
plaint and the answer or objections of the oppo- 
nents or defendants in a manner analogous to the 
creation of the issues in an ordinary action.®® 

[§ 40] (2) Matters Which Must Be Proved. 
The proofs must establish title in the applicant war- 
ranting registration in his name,*° even though no 
opposition is offered,*? and establish the material al- 
legations of the application,*? such as that the land 
is vacant or unoccupied,’® or that the applicant re- 
sides thereon,‘* or that it is in his possession.7® They 
must also establish the identity of the land.7® 


60. Govt. v. Hormillosa, 49 Philip- 
pine 362. 
61. Sarkenthien v. Peo., 212 N. Y. 


36, 105 NE 808. 


62. McCrillis v. Glos, 276 Ill. 617, 
115 NE 224. 


63. Duffy v. Shirden, 139 App. Div. 
155,124 NYS, 529, 


64. Duffy v. Shirden, supra. 


65. Partenfelder v. Peo., 157 App. 
Dive ySO2 aL aZ ON SEO To fate 21 e Ne iy: 
355, 105 NIX 675]. 

66. Partenfelder v. Peo., supra. 


[a] Such an application must be 
determined by the inspection of the 
pleading alone, argument to domon- 
strate the insufficiency of the plead- 
ing must be unnecessary and the 
practice of interposing ahidavits for 
or against the pleading cannot be 
sanctioned. Partenfelder v. Peo., 157 
App. Div. 462, 142 NYS 915 [aff 211 
N. Y. 355, 105 NE 675]. 


67. Kuby v. Ryder, 114 Minn. 217, 
130 NW 1100. 


[a] Illustration.—Where a defend- 
ant filed an answer setting up his 
mortgage on the premises, and alleg- 
ing, to avoid the bar of limitations, 
that an extension agreement had been 
entered into between him and_ the 
owner of the property, but not alleg- 
ing defendant’s possession, and sub- 
sequently other attorneys of such de- 
fendant moved to file an amended an- 
swer, setting up that defendant was 
a mortgagee in possession, hearing on 
the motion being postponed, and aft- 
erward defendant’s attorney served 
another answer, alleging that defend- 
ant had never taken possession under 
his mortgage, but that other parties 
had taken possession: in their own 
behalf, stating no defense to the pro- 
ceeding, and the parties stipulated 
that such answer might be filed and 
stand as the answer of such defend- 
ant, which answer, however, was nev- 
er filed, the court acted within its 
discretion in permitting such defend- 
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ant to file the answer, under which 
he could make the defense that 
he took possession of the property un- 
der his mortgage with consent of the 
owners before the mortgage was 
barred by limitations, and in refus- 
ing judgment on the pleadings upon 
the theory that the last amended an- 
swer was the answer in the case, it 
being in furtherance of justice to re- 
lieve defendant from having to stand 
on an answer making no defense. ‘In 
re Kuby, 114 Minn. 217, 130 NW 1100. 


68. Smith v. Martin, 69 Misc. 108, 
124 NYS 1064. 

69. Barkenthien v. Peo., 
36, 105 NE 808. 


[a] Character of title-—If an al- 
legation in the complaint in a _ pro- 
ceeding to register title that plaintiff 
is the owner in fee simple absolute 
of the real property is a sufficient 
allegation as to the character of his 
title, a specific denial thereof puts 
that fact in issue. Barkenthien v. 
Peo., 155 App. Div. 285, 140 NYS 100 
[aff 136 NYS 178, rearg den 156 App. 
Div. 885, 140 NYS 1109, aff 212 N. Y. 
36, 105 NE 808, and rearg den 213 N. 
Y. 554, 107 NE 1034]. 


70. Smith v. Floyd County Bd. of 
Education, 168 Ga. 755, 149 SE 136; 
Tower v. Glos, 256 Ill. 121, 99 NE 
876; Barkenthien v. Peo., 213 N. Y. 
554, 107 NE 1034 [rearg den 212 N. 
Y. 36, 105 NE 808]; De los Santos v. 
De la Cruz, 27 Philippine 469; Gibbs 
v. Samanillo, 25 Philippine 392; Cruz 
vy. De Leon, 21 Philippine 199; Roman 
Catholic Archbishop v. Arnedo, 20 
Philippine 593; Abrille v. Vanuelos, 
20 Philippine 1; Oligan v. Mejia, 17 
Philippine 494; Inocencio v. Gat-Pan- 
dan, 14 Philippine 491. 


[a] For example (1) proof should 
be presented whether grantors were 
married at the time conveyances were 
made by them, and, if so, whether 
their wives are still living, or, if such 
proof cannot be presented, proof of 
adverse possession to cure the defect. 
O’Malley’s Application, 183 NYS 892. 


21:2 Ne Ye 


(2) A judgment for applicant was 
erroneous where he based his claim of 
title upon a foreclosure of a trust 
deed securing a note which the had 
purchased, but failed to produce the 
note or trust deed or prove that the 
note was indorsed by the payee. 
eeu v. Axelson, 74 Colo. 459, 222 P 
ol, 

Title which may be registered see 
supra §§ 5-10. 

71. Crabbe v. Hardy, 77 Misc. 1, 
135 NYS 119; Maloles v. Director of 
Lauds, 25 Philippine 548. 


fa] It is the duty of the court 
carefully to examine the chain of title 
as set forth in the examiner’s cer- 
tificate and the accompanying proofs. 
see v. Hardy, 77 Misc. 1, 135 NYS 


_[b] Buty of attorney-general.— 
Since it is to the interest of the state 
to see that imperfect titles are not 
registered, it is not only the right, but 
it is the duty of the attorney-gen- 
eral to insist in each case that proper 
proof of title be made, acting in ef- 
fect as amicus curiae. Meighan y. 
Rohe, 166 App. Div. 175, 151 NYS 785 
[mod 216 N: Y. 677, 110 NE 165]. 


72. Schmidt v. Glos, 289 Ill. 576, 
124 NE 573; Mihalik v. Glos, 247 Ill. 
594 93 MONEY oie 

73. Schmidt v. Glos, 829 Ill. 576, 
124 NE 573; Harty v. Glos, 272 Ill. 
395, 112 NE 74; Strebel v. Glos, 271 
Ill. 65, 110 NE 778: Brooke v. Glos, 
243- Tl, 392) 90° NEY 75d) 1345 Amish 
S45 Jackson ve Glos, 243) Hin 2sor 
90 NE 717. 

74 Mihalik v. Glos, 247 Ill. 597, 
93 NE 372. 

75. Eldert v. Cross Country R. Co., 


165 App. Div. 931, 150 NYS 221; Eldert 
v. Cross Country Rs Co., 165) App. Divx 
GIs 150 SN YSr 2205 

76. Cruz v. De Leon, 21 Philippine 
199; Roman Catholic Archbishop v. 
Arnedo, 20 Philippine 593; Abrille v. 
Vanuelos, 20 Philippine 1; Oligan y. 
Mejia, 17 Philippine 494, 
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Where the applicant is a corporation, in the absence 
of any formal denial, its corporate existence as al- 
leged in the application is to be regarded as admit- 
ted and need not be proved.77 Where the interest 
of defendant is shown by the applicant’s own evi- 
dence, it is not necessary for defendant to prove 
ria: 

[§ 41] (8) Matters Which May Be Proved. 
Where respondents do not object to the form of the 
application with reference to the statement of the 
source of petitioner’s claim of ownership, any legal 
evidence in support of the general claim of title in 
fee simple is admissible.*® 


[§ 42] 18. Dismissal or Withdrawal of Applica- 
tion—a. Voluntary. Under a statute providing that 
the application may be withdrawn at any time be- 
-fore final decree, the final decree contemplated is 
that upon which a certificate of title issues or which 
itself takes the place of a certificate of title,*° and 
an application may be dismissed pending an appeal 
after a decree of confirmation and registration.*+ A 
petitioner may withdraw his petition, although a 
decree has been entered, where such decree is be- 
yond the jurisdiction of the court and is void.*? 
Where the petitioner has not yet complied with the 
terms imposed by the court, the petition is not yet 
finally withdrawn,** but upon the filing of the with- 
drawal the right to. proceed is suspended until the 
terms have been fixed and the time has come for 
plaintiff to comply or not to comply with them.** 
Dismissal ean be asked for as of right by the peti- 
tioner only where it relates to the entire tract de- 
seribed in the petition.8® Where the petitioner 
moves to dismiss his petition without prejudice, his 
motion should be passed on and disposed of before 
any further action is taken respecting the petition.*® 
Except as it may be provided by statute, it would 
seem that after the court has proceeded with the ap- 
plication the applicant cannot enter a special ap- 
pearance for the purpose of procuring a dismissal 
upon the ground of a defect in the verification of 
the petition.®? 


Terms. Under a statute allowing the petitioner 
to dismiss at any time before final decree upon such 
terms as may be fixed by the court, the court cannot 
impose a condition,®*® such as a condition barring a 
further proceeding at law or in equity as to a strip 
of the land involved,*® since the word “terms” means 


fa] Boundary.—Where there is no 86. 
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Foss v. Atkins, supra. 
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such a penalty as will save the opposing party harm- 


less from pecuniary loss which may be satisfied 


by the payment of a fixed sum of money.®® In im- 
posing terms the court cannot require that the pe- 
titioner shall waive his exceptions so that the ex- 
istence of a right intended for by a respondent may 
be established by the order allowing the withdraw- 
al.21 The court is not restricted to taxable costs,°” 
but, for example, it may require the petitioner to 
pay the expenses of defendants in the matter.°® 
Where the petitioner has an absolute right to dis- 
miss, he may complain of the imposition of a con- 
dition upon dismissal, although no prejudice results 
to him.®# 

Dismissal as to encumbrance. Where, upon an ap- 
plication for an initial registration of title in which 
tax deeds are sought to be set aside, if the examin- 
er finds one of the deeds to be void,®® or if it is for 
such a minute fraction of the property as not to be 
in a legal sense a cloud upon the title,®® but never- 
theless reimbursement to defendant 1s recommend- 
ed as a condition of registration of the title, the pe- 
titioner may dismiss as to such deed and take a de- 
eree which leaves it outside of the scope of the pro- 
ceedings. 


[§ 43] b. Involuntary. Where the applicant 
fails to establish a title which is entitled to registra- 
tion,®* the application should be dismissed.°’ 
Where an applicant for registration rests his case 
upon the application and the accompanying papers 
and they do not show that he is entitled to have his 
title registered pursuant to the statute, the appli- 
cation should be dismissed upon a defendant’s mo- 
tion,®?® and a defendant who has appeared and an- 
swered without admitting the claim of the applicant 
is entitled to insist upon such a dismissal. Further, 
upon the applicant’s failure to establish title, it is 
the duty of the court to dismiss the complaint with- 
out regard to whether any of the defendants have 
appeared.” Where the statute requires the appli- 
cant to file a plan of the land and the original muni- 
ments of title within his control, the petition may 
be dismissed upon the failure of the applicant to 
comply with an order requiring the filing thereof,’ 
but where no order has been made, a defendant who 
has answered to the merits is not entitled to a dis- 
missal because of the failure to file them.* In the 
application of a general rule of equitable proce- 


NE 59. 


evidence to support the attempted es- ; r # 
tablishment of a boundary line, a PG Le 568 Pe ee R. 
judgment establishing a line arbi- a wh A Y 8 m 
trarily selected should be reversed. [a] here the petitioner signs the 


In re Barlow, 89 Cal. A, 787, 265 P 394 
77. Gage v. Consumers’ Electric 
Light Co., 194 Ill. 30, 64, NE 658. 


78. Stallings v. Glos, 271 Ill. 201, 
110 NE 915. 


79. In re Pa Pelekane, 21 Hawaii 
175. 

80. McQuesten vy. Com., 
172, 88 NE 1037. 
81. McQuesten v. Com., supra. 


82. Foss v. Atkins, 204 Mass. 337, 
90 NE 78. 

83. McQuesten vy. Com., 198 Mass. 
172, 83 NE 1037. 

84 McQuesten v. Com., supra. 


85. Foss v. Atkins, 204 Mass. 337, 
90 NE 78. 


198 Mass. 


petition and the affidavit stating that 
he is duly sworn, the fact that the 
elerk fails to sign the jurat is not a 
ground upon which the petitioner may 
enter a special appearance to dismiss 
the proceedings. Morgan v. Beaufort, 
etc, Re Cod LOTUN SC. 568, 150 YSE30 
.88. Krutz v. Dodge, 66 Wash. 178, 
119 P 188, AnnCasi19138C 869. 

89. Krutz v. Dodge, supra. 

90. Krutz v. Dodge, supra. 

91. McQuesten v, Com., 198 Mass. 
172, 88 NE 1037. 

92. McQuesten v. Com., supra. 

93. McQuesten v. Com., supra. 

94. Krutz v. Dodge, 66 Wash. 178, 
119 P 188, AnnCas1913C 869. 

95.~ Glos v. Murphy, 225 Ill. 58, 80 


96. Foulkes v. Gl 
119 NE 60. os, 272 Ill. 364, 


97. Titles which may be registered 
see supra §§ 5-10. 
98. Glos v. Cessna, 207 Ill. 69, 69 


NE 634; Glos vy. King 2 
ig EA gman, 207 Ill. 26, 


99. Partenfelder v. Peo., 211 N. Y. 
355, 105 NE 675. vA 


1. Partenfelder v. Peo., supra. 


2. Barkenthien v. Peo., 213 N. Y. 
554, 107 NE 1034. 


[a] Itis not the intent of the stat- 
ute that the title of a defendant who 
defaults after substituted service 
should be transferred by the court to 
plaintiff. Barkenthien v. Peo., 213 N. 
Y. 554, 107 NE 1034. 


3. Welsh v. Briggs, 204 Mase. 540, 
90 NE 1146. 


4 Welsh v. Briggs, supra. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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dure,® the application will not be dismissed at the 
close of the petitioner’s case upon a motion of re- 
spondent unless respondent also rests.® 


Dismissal without prejudice. Where it appears 
that the applicant has but an undivided interest in 
the land in question and that objectors are enti- 
tled to the remaining undivided interest, the appli- 
cation should be dismissed without prejudice to the 
right of the various owners of the undivided inter- 
ests in the land jointly to present a new applica- 
tion for registry.’ 

Dismissal of opposition. The mere failure of an 
objector to registration to produce evidence of a 
particular kind which may be ealled for by the trial 
judge is not a ground for a dismissal of his oppo- 
sition,® and if there is other competent evidence 
which sustains his contention, it is the duty of the 
court to render judgment in accordance therewith.® 


Conclusiveness. A judgment dismissing-an appli- 
cation for the registration of land does not operate 
as a conclusive adjudication as between the applicant 
and the successful opponent,!® and as a consequence 
the applicant, or one deriving title from him, may 
institute another proceeding for the registration 
of the same land.1? However, this rule would not 
apply under a statute wherein the court is given 
power to adjudicate the title in favor of an adverse 
claimant.+? 


[§ 44] 14. Evidence*—a. In General. General 
rules of evidence,t® more particularly those govern- 
ing actions in equity,+* govern in registration pro- 
ceedings.+® 

[§ 45] b. Burden of Proof. In accordance with 
the generdl rule in civil actions,'® the burden of 
proof in registration proceedings rests upon the par- 
‘ty having the affirmative of the issue.17 Generally 


5. See Equity § 808. 


6. In re Pa Pelekane, 21 Hawaii 
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Ill. 409, 114 NE 920; 
207'I1l. 69, 69 NE 634; 
man, 207 Ill. 26, 69 NE 632; 
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the burden is upon the applicant to show a good and 
valid title to the property in question,’* and this 
burden remains upon him throughout the proceed- 
ing,!® although this rule does not permit a stranger 
to put the applicant on proof of title which the real 
owner may coneede.?° After producing evidence es- 
tablishing title in himself?! the appleant is not 
obliged to establish the invalidity of opposing claims 
to the title,2? but the burden is upon the persons 
asserting such claims to establish their validity.?* 
However, a party need not prove a title which is 
shown by the evidence of the adverse party.2* One 
relying on title derived through a public or private 
sale has the burden of proving the regularity of the 
proceedings,?° especially where the title is attacked 
for, want of essential requisites,?° or for irregulari- 
ties in the required procedure such as constitute an 
essential vice,?7 in which case claimant must prove 
that the proper requisites have been complied with?® 
or that those found wanting are not essential,?® 
or that irregularities were not committed,*® or that 
those objected to are not such as to vitiate the prop- 
er procedure.?! ; 

[§ 46] c. Presumptions. General rules®? govern 
presumptions in registration proceedings.?? One in 
possession of premises sought to be registered is pre- 
sumed to hold in good faith in the absence of evidence 
to the contrary,** but mere record title of marsh 
and beach land not running back to the original 
grant or patent raises no presumption of posses- 
sion.2> An applicant who claims title through a 
foreclosure proceeding and introduces a decree of 
foreclosure for the sale of the premises in question, 
a certificate of sale and a master’s deed, in order 
to show that title passed, need not prove that the 
decree was entered on the foreclosure of a trust 
deed.*° 


Glos v. Cessna, 


222, 72 NE 1; Nantucket v. Mitchell, 
Glos v. King- 


(Mass.) 170 NE 807. 
Vye v. [a] 


Santiago v. Cruz, 19 Philippine 


8. Cruz vz Lopez, 19 Philippine 555. 

9. Cruz v. Lopez, supra. 

10. Henson y. Director of Lands, 
37 Philippine 912. 

11. Henson vy. Director of Lands, 
supra. 

12. Aquino v. Director of Lands, 
39 Philippine 850. 

13. See Evidence 22 C. J. pl. 

14. See Equity § 691 et seq. 

15. Voorhies v. Voorhies, 66 Misc. 
78, 120 NYS 677; Director of Lands 
v. Roman Catholic Archbishop, 41 
Philippine 120, 124. And see infra §§ 


45-50. 
“The usual rules of . evidence 
govern registration proceedings.” 


Director of Lands v. Roman Catholic 
Archbishop, supra. 


16. See Evidence § 14. 


17. Hughes v. Williams, 229 Mass. 
467, 118 NE 914. 


[a] Thus (1) while a defendant 
relying on an unrecorded deed has 
the burden of proving that petitioner 
had actual notice of such deed 
(Hughes v. Williams, 229 Mass. 467, 
118 NE 914), (2) the burden of prov- 
ing a waiver by defendant of his 
rights under deed, or estoppel against 
asserting them, is on petitioner, such 
issues being affirmative (Hughes v. 
Williams, supra). 


18. Mullarky v. Trautvetter, 276 


Medford, 266 Mass. 208, 165 NE 34; 
Harvey v. Sandwich, 256 Mass. 379, 
152 NE 625; Allen v. Wood, 256 Mass. 
343, 152 NE 617; Boston Five Cents 
Sav. Bank v. Massachusetts Gen. 
Hospital, 255 Mass. 583, 152 NE 40; 
Levenson v. Ciampa, 251 Mass. 379, 
146 NE 681; . Ollman, 242 
Mass. 89, 136 NE 176; Hughes y. 
Williams, 229 Mass. 467, 118 NE 914; 
Hughes v. Williams, 218 Mass. 448, 
105 NE 1056; Temple v. Benson, 213 
Mass. 128, 100 NE 63. 


19. Hughes v. Williams, 229 Mass. 
467, 118 NE 914. .- 


20. Harvey v. Sandwich, 256 Mass. 
379, 152 NE 625. 


[a] Where there is no evidence 
that a town had any greater right 
than an easement of passage over the 
premises in question, it should not be 
allowed to contest the legal title 
which the applicant asserts. Harvey 
v. Sandwich, 256 Mass. 379, 152 NH 
625. 


21. McMahon v. Rowley, 
31, 87 NE 66. 


22, Walsh v. Timm, 308 Ill. 504, 
140 NE 1; Mullarky v. Trautvetter, 
276 Ill. 409, 114 NE 920; Waugh vy. 
Glos, 246 Ill. 604, 92 NE 974, 138 
AmSR 259; McMahon vy. Rowley, 238 
Tll. 31, 87 NE 66; Glos v. Talcott, 213 
Misi ve NB 707; Glos jv.) Hoban, 
912 Ill. 222, 72 Nl 1; Nantucket v. 


238 Ill. 


Mitchell, (Mass.) 170 NE 807. 
23. Glos v. Holberg, 220 Ill. 167, 
77 NE 80; Glos v. Hoban, 212 Il. 


Mechanic’s lien.—The burden 
of proof is upon a party asserting a 
mechanic’s lien upon the property in- 
volved in proceedings under the Tor- 
rens Act to register the title thereto 
to prove that: at the time of the trial 
of such proceedings the lien is a valid 
and existing one. Reed y. Siddall, 
94 Minn. 216, 102 NW 453. 


24. Stallings v. Glos, 271 Ill. 201, 
110 NE 915. 


tal Thus, where an abstract of 
title offered by the applicant dis- 
closed the record of a deed to de- 
fendant, he need not offer any evi- 
dence relating thereto. Stallings v. 
Glosii2id UN s2 00 110 Nine 915s 


25. Denoga v. Insular Govt., 19 
Philippine 261. 


26. Denoga vy. Insular Govt., supra. 


27. Denoga v. Insular Govt., su- 
pra 

28. Denoga v. Insular Govt., su- 
pra 


29. Denoga v. Insular Govt., supra. 


30. Denoga v. Insular Govt., su- 
pra 

31. Denoga v. Insular Govt., su- 
pra 


32. See Evidence § 26 et seq. 

33. See cases infra notes 34-36. 

34. Gabriel v. Bartolome, 7 Philip- 
pine 699. 

35. Crabbe v. Hardy, 
135 NYS 119. 


36. Glos vy. Ehrhardt, 224 Ill. 582, 
79 NE 605. 


UT MLS Cale 


*By JOHN F. MCDONALD (§§ 44-50). 
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[§ 47] 


dence in eivil actions.?® 


[§ 48] 


ary Evidence. 


37. See cases infra this note. 


[a] Evidence held admissible.— 
(1) Where, in the conveyance under 
which the applicant claims, the state- 
ments as to distances and directions 
in the description are inconsistent, 
there is an ambiguity making evi- 
dence that the boundaries were in 
fact agreed upon and set upon the 
land admissible. Haskell v. Friend, 
196 Mass. 198, 81 NE 962. (2) Ina 

‘petition to register a title and deter- 
mine the extent of an easement 
claimed by petitioner in a passage- 
way, testimony descriptive of the 
premises and conduct of holders of 
the easement in the passageway in 
regard to the use made by it is com- 
petent. Levenson v. Ciampa, 251 
Mass. 379, 146 NE 681. (3) The con- 
duct of the execution ‘creditor prior 
to attachment under which applicant 
claims is admissible to show that the 
execution creditor had notice that the 
premises did not belong to the execu- 
tion debtor who was record owner. 
Hughes v. Williams, 218 Mass. 448, 
105 NE 1056. (4) Testimony of ap- 
plicant that he paid a specified sum 
for the land in question as bearing 
on whether his possession was ad- 
verse and under claim of right. Luce 
v. Parsons, 192 Mass. 8, 77 NE 1032. 
(5) That a predecessor in title of an 
applicant claiming by adverse pos- 
session had brought a suit for tres- 
pass to the land sought to be regis- 
tered. Luce v. Parsons, supra. (6) 
That a predecessor in title of an ap- 
plicant relying on adverse possession 
had erected a building on the prem- 
ises. Luce v. Parsons, supra. CD 
Testimony as to the declarations of a 
deceased occupant of the property 
who claimed under a deed. Luce v. 
Parsons, supra. (8) Evidence to 
show interruption of adverse posses- 
sion. Director of Lands v. Roman 
Catholic Archbishop, 41 Philippine 
120. c 

{b] Evidence held inadmissible.— 
(1) In a proceeding involving the 
validity of the taking of property by 
park commissioners, evidence of im- 
provement plans discussed _ before 
taking but not adopted. Frost Coal 
Co. v. Boston, 259 Mass. 354, 156 NE 
676. (2) Testimony of conveyancer 
as to the validity of the applicant’s 
title, since such testimony was mere- 
ly the opinion of a witness on ques- 
tions of law and of fact to both of 
which he was incompetent. Luce v. 
Parsons, 192 Mass. 8, 77 NE 1032. 
(3) Statements of an execution credi- 
tor or his counsel made after an at- 
tachment, under which applicant 
claims title, to show that the execu- 
tion creditor had notice that the prem- 
ises in question did not belong to the 
execution debtor who had title of rec- 
ord. Hughes v. Williams, 218 Mass. 
448, 105 NE 1056. 


38. See Evidence §§ 89-162. 


39. Voorhies v. Voorhies, 66 Misc. 
78, 120 NYS 677. 


Sufficiency of abstract of title to 
justify the issuance of summons see 
supra § 21. 

40. Schmidt v. Glos, 289 Ill. 576, 
124 NE 573; Amundson v. Glos, 271 
Ill, 209, 110 NE 914; Bonner v. Glos, 
270 Ill. 567, 110 NE 916; Walther v. 
Glos, 270 Til. 390, 110 NE 509; Ham- 
mond v. Glos, 250 Ill. 32, 95 NE 39. 


d. Admissibility—(1) In General. 
admissibility of evidence in proceedings for the regis- 
tration of title, except in so far as modified by the 
statute,*7 is governed by the general rules of evi- 


(2) Abstracts of Title or Other Second- 
In the absence of statutory author- 
ity, an abstract of title or other secondary evidence, 
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The 


[a] Abbreviations contained there- 
in, and explained on hearing, do not 
render an abstract inadmissible. 
Amundson v. Glos, 271 Ill. 209, 110 
NE 914. 

41. Schmidt v. Glos, 
124 NE 573; Brummel v. 
5525 116 INE 216. 


[a] A certified copy may be proved 
in the same way as the original ab- 
stract, except that it need not be 
shown that the maker’s signature to 
the copy is his genuine signature. 
Brummell vy. Glos, 278 Ill. 552, 116 
NE 216. 

[b] A certificate or signed state- 
ment is necessary to make a copy of 
an abstract admissible in evidence, 
and the words ‘“‘a true copy” are not 
equivalent thereto, particularly where 
there was no evidence to establish 
the existence or execution of the orig- 
inal examinations of title. Schmidt 
vy. Glos, 289 Ill. 576, 124 NE 573. 

[ce] Copy of copy.—(1) An uncer- 
tified copy of the copy of an abstract 
is not admissible even though the first 
copy was properly certified. Ham- 
mond Vv. Glos.7250' Tllo 32.095 NE 39. 
(2) But the testimony of a witness, 
that an abstract might have been cer- 
tified to when the makers only had 
before them a copy which they had 
previously certified to, did not over- 
come the certificate of the makers 
that the copy was made from an orig- 
inal abstract. Walther v. Glos, 270 
Ill. 390, 110 NE 509 [dist Hammond 
v. Glos, supra]. 

[d] A copy of an abstract was im- 
properly admitted in evidence where 
the authenticity of the original ab- 
stract was not proved. Brummel v. 
Glos, 278 Ill. 552, 116 NE 216. 


[e] Evidence held sufficiently to 
identify and prove a copy of an ab- 
stract made by certain abstracters 
to authorize its admission in evidence. 
Wilson v. Glos, 266 Ill. 392, 107 NE 
630, AnnCas1916B 539. 


42. See statutory provisions. 


[a] An amendment to the registra- 
tion statute is not unconstitutional 
for authorizing the admission of ab- 
stracts of title or certified copies 
thereof. Mihalik vy. Glos, 247 Ill. 597, 
93 NE 372; Waugh v. Glos, 246 Til. 
604, 92 NE 974, 188 AmSR 259. 


[b] Certification that abstract is 
genuine.—L. (1921) p 349, amending 
the Torrens Act, authorizing the chief 
examiner of titles, if he is satisfied 
that the abstract has been signed by 
an abstracter, to certify that the ab- 
stract is genuine, is only available on 
showing that it is impossible to make 
the proof required by § 18, providing 
the method by which the examiner 
may determine the sufficiency of the 
title sought to be registered. Stolle 
v. Mitchell, 309 Ill. 341, 141 NE 136. 


43, Harts ve Gloss atl Ll 376. Ie 
NE 125; and see cases infra this note. 


[a] A witness’ opinion, based on 
the appearance of the abstracts, that 
they looked like abstracts turned out 
by abstract makers, does not show 
that they were made in the ordinary 
course of business so as to make them 
admissible. Jackson v. Glos, 249 Ill. 
388, 94 NE 502. 


[b] Abstracts merely shown to 
have been ordered in the usual way 


289 Tl. 
Glos, 


516, 
278 


[§§ 47-48 


in lieu of original documents or records, is inadmis- 
sible on the trial or hearing to establish title.°° 
However, abstractst® or certified copies thereof*? 
may be made admissible by statute,*? the terms of 
which must be fully complied with.** 
statute an abstract or other secondary evidence of 
title is not admissible unless a proper foundation 
for its admission is first laid.4+4 


Under such a 


Abstracts of title 


by the owner of the property do not 
comply with Hurd Rev. St. (1909) ¢ 
30 § 61, which provides that the ex- 
aminer of titles may receive in evi-, 
dence any abstract of title made in 
the ordinary course of business by 
makers of abstracts. Culver v. Wa- 
ters, 248 Ill. 168, 93 NE 747. 


[c] Failure to prove that the sig- 
nature of the person purporting to 
make abstracts is genuine, that he is 
in the business of making abstracts 
or is so reputed, renders abstracts 
inadmissible for want of proof pre- 
scribed by the statute. Harts v. Glos, 
27) Tl}; 376, 111 SNE i235, 


{d] An abstract which is wholly 
printed except the signature at the 
end, which signature was identified, 
but no evidence being given as to 
when, where, or under what circum- 
stanees the abstract was made, and 
the abstract itself purporting to con- 
sist of copies of a number of distinct 
examinations of title made at differ- 
ent times, some of them by other per- 
sons not shown to be makers of ab- 
stracts, whose examinations are not 
shown to have been made in the ordi- 
nary course of business, was not ad- 
missible in proceedings to register ti- 
tle to land. Waugh v. Glos, 246 Ill. 
604, 92 NE 974, 138 AmSR 259. 


_[e] It is essential to the admis- 
sion of an original abstract (1) that 
it be shown to bear the maker’s sig- 
nature. Brummel y. Glos, 278 Il. 
552, 116 NE 216. (2) And that it be 
shown that such maker was known 
or generally reputed to have been in 
the abstract business at the date 
shown on the abstract. Brummell y. 
Glos, supra. (3) Therefore evidence 
of the reputation of the maker at the 
time of hearing was incompetent. 
Brummel y. Glos, supra. 


{f{] County recorder as maker of 
abstract.—(1) Authority of the coun- 
ty recorder to make abstracts must 
affirmatively appear to justify the ad- 
mission of a continuation of an ab- 
stract. Harty v. Glos, 272 Ill. 395, 
112 NE 74. (2) But it is unnecessary 
to show the proceedings by which the 
county board had authorized the re- 
corder to make abstracts. Milten- 
berger v. Glos, 279 Ill. 501, 117 NE 
84. (3) Or that he had filed the bond 
required by statute. Miltenberger v. 
Glos, supra. (4) County recorder 
shown to be abstract maker within 
statute. Miltenberger v. Glos, 279 Ill. 
501, 117 NE 84; Bonner v. Glos, 270 
Ill. 567, 110 NE 916; Walther v. Glos, 
270 Ill. 390, 110 NE 509. 

44. Harty v. Glos, 272e0ll. 895. dae 
NE 74; Glos v. Holberg, 220 Il). 167, 
77 NE 80; Glos v. Talcott,.213 Ill. 81, 
72 NE 707; Glos v. Cessna, 207 Ill. 
69, 71, 69 NE 684; Glos v. Hallowell, 
190 Ill. 65, 60 NE 62. 

“The act for registering titles may 
be of a progressive nature, but not 
to the extent of abrogating rules of 
evidence and permitting the introduc- 
tion of abstracts without proper 
foundation being laid.” Glos v. Cess- 
na, supra. 


{a] Affidavits offered to lay foun- 
dation need not show that the origi- 
nal document is lost and also out of 
the power of the party wishing to 
use it, but it is sufficient if they show 
that the document is not in the par- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 48-49] 


signed in the firm name‘® as well as those signed in 
the individual name of the abstractors may, by stat- 


ute, be admissible in evidence.*® 


[§ 49] 


eral. 


cient. 


ty’s power, where the statute reads in 
the alternative. Culver v. Waters, 
248 Ill. 163, 98 NE 747. 

Necessity of foundation for second- 
ary evidence in civil actions general- 
ly see Evidence § 1341 et seq. 


45. Rzesutko vy. Hooper, 322 Ill. 
519, 153 NE 617. 


46. tzesutko v. Hooper, supra, 

47. See Evidence § 1730 et seq. 

48. See cases infra this section. 

49. [a] Evidence held sufficient: 
(1) To justify registration. Friend 
v. Beach, 276 Ill 397, 114 NE 911; 
Harvey v. Sandwich, 256 Mass. 379, 


152 NE 625. (2) To show that an 
applicant knew before summons was 
applied for that her title was subject 
to permanent easements owned by 
persons known to her. In re Riley, 
120 Minn. 210, 1839 NW 361, LR-A1916D 
7. (38) To sustain a finding that the 
tax certificates and deed relied on by 
applicant for registration 
rived from dealings under a written 
contract between applicant’s grantor 
and two other persons in the name of 
a third. In re Midway Realty Co., 
128 Minn. 135, 150 NW 615, 151 NW 
142. (4) To sustain a finding that a 
person who negotiated with the city 
to sell certain land was authorized 
by the others interested therein to 
make the deal. In re Midway Realty 
Co., supra. (5) To sustain a finding 
of an intent to apportion a fee in 
passageways to abutting lots. Erick- 
son v. Ames, 264 Mass. 436, 163 NE 
70. 


[b] Evidence held insufficient: (1) 
To justify registration. Stolle v. 
Mitchell, 309 Ill. 341, 141 NE 136; 
Glos v. Cessna, 207 Ill. 69, 69 NE 634; 
In re Schmidt, 118 Misc. 866, 195 NYS 
290; Maloles v. Director of Lands, 25 
Philippine 548. (2) To show that the 
restrictions as to building on certain 
lands platted applied to the land of 
petitioners, who sought registration 
of title free of such restrictions. Ho- 
bart v. Weston, 223 Mass. 161, 111 NE 
779. (3) To sustain a finding that an 
intervening defendant, claiming as 
purchaser of a tax title, held an in- 
dependent lien superior to the rights 
of defendant city under a city assess- 
ment. Midway Realty Co. v. St. Paul, 
124 Minn. 296, 145 NW 24. (4) To 
show a reasonable doubt as to the 
accuracy of a former survey so as to 
justify the issuance of an order for a 
new survey. Lichauco v. Lim, 6 Phil- 
ippine 271. 

50. Morrison v. Beers, 327 Ill. 139, 
158 NE 371. 


51. Morrison v. Beers, supra. 


52. Verzosa v. Nicolas, 29 Philip- 
pine 425. 


53. Glos v. Cessna, 207 Ill. 69, 69 
NE 634; Glos v. Kingman, 207 Ill. 26, 
69 NE 632; Roman Catholic Bishop 
v. Taal, 38 Philippine 367, 375; Ma- 
loles v. Director of Lands, 25 Philip- 


e. Weight and Sufficiency—(1) In Gen- 
Rules governing the weight and sufficiency of 
evidence in civil actions generally** apply to pro- 
ceedings for the registration of land titles.*® 
entitle one to registration his right thereto must be 
established by a preponderance of evidence.?® 
probable®® and uncorroborated®! evidence is insuffi- 
The appheant must conclusively show that 
he is the lawful owner of the property he seeks to 
register,°* and to warrant a decree awarding initial 
registration of a title it is essential that the evi- 
dence should be sufficient to establish a title in the 


were de- 


-Verzosa Vv. 
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[ pine 548, 553, 552. 


“Tt is the duty of the courts, even 
in the absence of any opposition, to 
require the petitioner to show, by a 
preponderance of the evidence 
that he is the real and absolute own- 
er, in fee simple, of the lands which 
he is attempting to have registered.” 
Maloles v. Director of Lands, supra 
[quot Roman Catholic Bishop v. Taal, 
supra ]. 

[a] Proof sufficient to authorize a 
decree removing a cloud on title is 
not sufficient to authorize a decree for 
initial registration. Glos v. Cessna, 
207 Ill. 69, 69 NE 634. 

Title which may be registered see 
supra §§ 5-10. 

54 Glos v. Holberg, 220 Ill. 167, 
77 NE 80; Glos v. Cessna, 207 Ill. 
69, 69 NE 634, 635; Glos v. Kingman, 
207 Ill. 26, 69 NE 632; Barkenthien 
v. Peo., 212 N. Y. 36, 105 NE 808; Par- 
tenfelder v. Peo., 211 N. Y. 355, 105 
NE 675. 

“The applicant for initial registra- 
tion of title in fee simple asserts that 
he is the owner of such title as 
against all the world and undertakes 
to establish it.” Glos v. Cessna, su- 
pra. 

55. Verzosa v. Nicolas, 29 Philip- 
pine 425. 

56. Verzosa v. Nicolas, supra. 


[a] Evidence held sufficient to 
show title in the applicant. Gibbs v. 
Samanillo, 25 Philippine 392; Mestres 
v. Director of Lands, 23 Philippine 
108; Evangelista v. Nicolas, 20 Philip- 
pine 213; San Carlos Seminary v. 
Cebu, 19 Philippine 32. 

(1) 


{[b] Evidence held insufficient: 

To show title in the applicant. Glos 
v. Grant Bldg., etc., Assoc., 229 Ill. 
387, 82 NE 304; Glos v. Holberg, 220 
Ill. 167, 77 NE 80; Glos v. Kingman, 
207 Ill. 26, 69 NE 632; Meighan. Vv. 
Rohe, 166 App. Div. 175, 151 NYS 785 
[mod 216 N. Y. 677, 110 NE 165]; 
Barkenthien vy. Peo., 155 App. Div. 285, 
140 NYS 100 [aff 186 NYS 178, and 
rearg den 156 App. Div. 885, 140 NYS 
1109, aff 212 N. Y. 36, 105 NE 808, rearg 
denig2t3) INFeY¥e 554, 107 NE 103475 
Nicolas, 39 Philippine 425; 
Perez v. Gonzalez, 17 Philippine 343. 
(2) To show a break in chain of title. 
Rzesutko v. Hooper, 322 Ill. 519, 153 
NE 617. 


[ec] Administrative decision.—In 
the Philippines an unappealed admin- 
istrative decision under the Spanish 
regime, declaring the ownership of 
certain premises, is conclusive as to 
title on the Philippine courts in pro- 
ceedings to register the same land. 


Ramirez v. Insular Govt., 11 Philip- 
pine 617. 

57. [a] Evidence held insufficient 
to show: (1) Location of premises. 


Glos v. Grant Bldg., etc., Assoc., 229 
Ill. 387, 82 NE 304; Glos v. Bragdon, 
229 Ill. 223, 82 NE 224; Glos v. Ehr- 
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applicant in fee®? or good as against the world.** 
Vague*®*® and indecisive®® proof of title is insuffi- 
cient to support the application. 
must identify and show the location of the property 
in question by a preponderance of evidence,®’ and 
it is essential that the documents under which the 
applicant claims shall identify the premises so that 
they can be ascertained by the description.®* 
of possession and control of a disputed piece of 
land prevails over a plan which includes it,°® 
pecially where the owner of the plan had it drawn at 
his own instance®® and his own documents do not 
agree with the plan.*? 
dence is required to establish the acquisition of title 
by adverse possession®? or adverse possession cou- 


The applicant 


Proof 


es- 


A preponderance of evi- 


hardt, 224 Ill. 532, 79 NE 605. (2) 
That legua communal of defendant 
was included in the premises sought 


to be registered. Tuason v. Mari- 
quina, 32 Philippine 1388. 
[b] Evidence held sufficient to 


identify vacant property, although a 
witness in locating: the property made 
a mistake in Aes a street. Mil- 
tenberger v. Glos, 279 Ill. 501, 117 NE 


84. 

58.° Glos v. Bragdon, 229 Ill. 223; 
82 NE 224. 

[a] Evidence held sufficient to 
show: (1) Identification of land by 


documentary evidence of applicant. 
Prieto v. Director of Lands, 50 Phil- 
ippine 971; San Carlos Seminary v. 
Cebu, 19 Philippine 32. (2) That title 
of claimants was based upon forged 
and fraudulent documents. Govt. v. 
Avila, 46 Philippine 146. 


[b] Evidence held insufficient to 
show: (1) Documentary identification 
of premises. Licad v. Bacani, 52 
Philippine 651. (2) That lands de- 
scribed in application were same 
lands as those described in applicant’s 
title deeds. Paras v. Insular Govt., 
11 Philippine 378; Order of Domini- 
cans v. Insular Govt., 7 Philippine 98. 
(3) Support for an inference of title. 
Order of Dominicans v. Insular Govt., 
supra. 

[c] A certificate signed by the 
gobernadorcillo and other principal 
men of the pueblo as to the survey 
of a certaim hacienda sought to be 
registered is not of itself evidence of 
the facts therein stated. Order of 
Dominicans v. Insular Govt., 7 Philip- 
pine 98 


59. Perez v. Gonzalez, 17 Philip- 
pine 343. 

60. Perez v. Gonzalez, supra. 

61. Perez v. Gonzalez, supra. 

62. [a] Evidence held sufficient 
to show: (1) Adverse possession for 


period required to acquire title. Kel- 


ley v. Green, 142 Minn. 82, 170 NW 
922; Licad v. Bacani, 51 Philippine 
51; Ramirez v. Insular Govt., 11 Phil- 


ippine 617; Jones v. Insular. Govt., 6 
Philippine 122. (2) That the prem- 
ises in question were in possession of 


the applicant through a_ tenant. 
Walsh v. Timm, 308 Ill. 504, 140 NE 
1. (3) That the possession of one 


under whom a party claims was mere- 
ly that of a tenant. BPvangelista v. 
Nicolas, 20 Philippine 2132. (4) Bx 
clusive possession. Rzesutko  v. 
Hooper, 322 Ill. 549, 153 NB’ 6L72 (5) 
Justification for a finding that defend- 
ant and his predecessors were in ad- 
verse possession of a strip adjoining 
a city lot owned by them for more 
than fifteen years. Kelley v. Green, 
142 Minn. 82, 170 NW 922. 


{b] Evidence held insufficient to 
show: (1) Adverse possession. Jamie- 
son, ete., Co. v. Reynolds, 174 App. 
Dive 8, Loo NYS) s173  Melizhanwive 
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pled with the payment of taxes.®* Where the oc- 
cupaney of the premises at the time of the applica- 
tion must be proved,*+ proof of oceupaney within 
a reasonable time both before and after application 
is sufficient.°® 


[$ 50] (2) Examiner’s Report of Title. Under 
a statute which requires that abstracts of title and 
the searches made and used by the official examiner 
be filed with the certificate of title, they are pre- 
sumptive evidence of the original documents and 
records,°® presumptively establishing allegations of 
fact in pleading to which mere denials have been in- 
terposed,®*? and the applicant may rely upon such 
evidence upon the trial without other proof®’ un- 
less defendant should deny the statements of fact 
and demand that the ordinary rules of evidence and 
proof should apply to the matters so controverted 
in which case the applicant would be required to 
establish such facts by common-law proof.®® Mere 
conclusions in an examiner’s report not supported 
by statements of fact are not entitled to any 
weight.?° 

[§ 51] 15. Trial or Hearing—a. In General. The 
issues In a proceeding to register title are triable as 
those in an ordinary action except as the statute 
may otherwise expressly provide.*! <A hearing as 
prescribed by statute is an essential to registration 
proceedings. *? 


Reception of evidence. The proceeding may be 
treated as open for full hearing upon all the rele- 
vant evidence without regard to the rules of strict 
equity practice, notwithstanding it appears to have 
been set for hearing on respondent’s answers.7* At 
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the time abstracts are offered in evidence objection 
to their introduction should be stated briefly and 
specifically,7* and the practice of filing a general 
objection and following it with specific and numer- 
ous written objections long after the evidence has 
been admitted is not to be approved.*® After the 
introduction of evidence by the petitioner and by 
the opponent, the petitioner may be allowed to in- 
troduce evidence in rebuttal.7°® 


Opening and closing. The petitioner, being the 
moving party, has the right to open and close,’ not- 
withstanding the burden of proof on an affirmative 
claim has shifted to an adversary party.‘* 


Continuance. It is within the discretion of the 
court to overrule a motion for continuance based on 
the absence of an attorney for the objector where he 
was in attendance on another court and had not pro- 
cured a leave of absence,’?® and where, further, the 
attorney appearing for the objector was first em- 
ployed and the objector did not make oath that he 
could not safely go to trial without the services of 
the absent counsel.°° 


[§ 52] b. Reference—(1) In General. The 
court may, in the exercise of its general jurisdiction 
over the proceeding, appoint a referee even in the 
absence of an express authorization in the statute,** 
or it may make such an appointment under a stat- 
ute of general application permitting the appoint- 


*ment of a referee when necessary for the informa- 


tion of the court in a special proceeding.*? Under 
the statutes ordinarily, provision is made by which 
the application may be referred to an examiner who 
shall proceed to examine into the title, and to re- 


Rohe, 166 App. Div. 175, 151 NYS 785 
[mod 216 N. Y. 677 mem, 110 NE 165]; 
Prieto v. Director of Lands, 50 Phil- 
ippine 971; Bishop of Lipa v. Taal, 38 
Philippine 367; Merchant v. Manila, 
11 Philippine 116. (2) Justification 
for a finding that defendant’s pred- 
ecessor in title was never in adverse 
possession as against the title as- 
serted by applicant. In re Register 
Title in St. Louis County, 125 Minn. 
484, 147 NW 655. 


63. [a] Evidence held sufficient. 
—(1) The testimony of a former pos- 
sessor of the premises under color of 
title that he paid the taxes on the 
property is sufficient, when taken in 
connection with the tax receipts, to 
show the payment of taxes by him, 
although the receipts were made out 
in some instances to persons with 
other initials. Tobias v. Kaspzyk, 
O47 TITS 0).93 INE 52 C2) Proof? ot 
possession of land under claim and 
color of title made in good faith and 
coupled with the payment of all tax- 
es upon the property for the statuto- 
ry period is sufficient to authorize a 
registration of the title. Glos v. 
Mickow, 211 Ill. 117, 71 NE 830. 


{[b] Evidence held insufficient: In 
an action to register title to land un- 
der water between low-water mark 
and a channel in Jamaica Bay, the 
fact that taxes were paid to the city 
of New York on a parcel including 
the lands under water was not a fact 
tending to prove title. Jamieson, etc., 
Co. v. Reynolds, 174 App. Div. 78, 159 
NYS 317. 


64. See supra § 40. 


65. Morrison v. Beers, 327 Ill. 139, 
158 NE 371. 


[a] Evidence held sufficient to 
show: (1) That the premises were 


unoccupied when the application was 
filed. Skinner v. Glos, 274 Ill. 58, 113 
NE 59; Foulkes v. Glos, 272 Ill. 364, 
112 NE 60; Harts v. Glos, 271 111. 376, 
111 NE 125; Miller v. Glos, 271 Ill. 
285, 111 NE 113; Walther v. Glos, 270 
Ill. 390, 110 NE 509. (2) That on the 
date of filing of the amended appli- 
cation the premises were occupied by 
one whose assent to the registration 
was indorsed on the amended appli- 
cation. Brummel v. Glos, 278 Ill. 
552, 116 NE 216. 


[b] Evidence held insufficient: (1) 
To show that the premises were un- 
occupied. Strebel v. Glos, 271 Ill. 65, 
110 NE 778. (2) To prove that ap- 
plicant resided upon the premises 
sought to be registered. Mihalik v. 
Glos; 247 Til. 597, 93 NH 372. (3) To 
support an inference that the appli- 
cant or anyone else had taken pos- 
session of land upon allegation and 
proof that the premises were unoc- 


cupied. Bonner v. Glos, 270 Ill. 567, 
110 NE 916. 
66. Barkenthien v. Peo., 155 App. 


Div. 285, 140 NYS 100 [aff 136 NYS 
178, rearg den 156 App. Div. 885, 140 
NYS 1109, aff 212 N. Y. 36, 105 NE 
808, and rearg den 213 N. Y. 554, 
107 NE 1034]. 


67. Jamieson, etc., Co. v. Reynolds, 
174 App. Div. 78, 159 NYS 317. 


68. Barkenthien v. Peo., 136 NYS 
178 [aff 155 App. Div. 285, 140 NYS 
100, aff 212 N. Y. 36, 105 NE 808, and 
rearg den 213 N. Y. 554, 107 NE 1034]. 


69. Barkenthien v. Peo., supra; 
Peo. v. O’Loughlin, 186 NYS 339. 


70. Barkenthien v. Peo., 212 N. Y. 
36, 105 NE 808; Partenfelder v. Peo., 
211 N. Y. 355, 105. NE 675; Jamieson, 
etc., Co. v. Reynolds, 174 App. Div. 
78, L59-NYS 317. 


[a]. Thus, under Real Prop. L. §§ 
370-435, where the documents attach- 
ed to the complaint did not show the 
title to be in applicant except through 
the statement of the official examiner 
that the title to the property is vest- 
ed in applicant, they were not suffi- 
cient as showing title in plaintiff, the 
Statement or conclusion of the exam- 
iner being of no force and effect, as 
the answer denied it and supported 
the denial with controverting facts. 
Barkenthien v. Peo., 212 N. Y. 36, 105 
NE 808; Partenfelder v. Peo., 211 N. 
Y. 355; 105 NB) 675: 


[b] Report of examiner held in- 
sufficient.—Barkenthien vy. Peo., 213 
N. Y. 554, 107 NE 1034; Jamieson, 
ete., Co. v. Reynolds, 174 App. Div. 
78, 159) NYS 817. 


71. Barkenthien v. Peo., 213 N. Y. 
554, 107 NE 1034. 


ik Govt. v. Trino, 50 Philippine 

73. Ott v. Hogan, 254 Mass. 491, 
150 NE 324. 

74 Carlson v. Glos, 257.Tll. 149. 
100 NE 512. 

75. Carlson v. Glos, supra; Bjork 


v. Glos, 256 Ill. 447, 100 NE 233. 


76. Director of Lands vy. Archbish- 
op of Manila, 41 Philippine 120. 


77. Bigelow Carpet Co. v. Wiggin, 
209 Mass. 542, 95 NE 988. 


78. Bigelow Carpet Co. v. Wiggin, 
supra. 
79. Manion v. Varn, 152 Ga. 654, 


111 SE 30. 


80. Manion v. Varn, supra. 
wea: In re Reed, 204 Cal. 119, 226 P 
82. In re Reed, supra. 


For later cases, developments an'd changes in the law see Annotations, same title and section number. 
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port thereon to the court.°* Under such statutes, 
where the examiner is merely to examine into the 
records, and to investigate facts stated in the peti- 
tion, or otherwise brought to his notice, he deals with 
the title as a conveyancer at common law deals 
with a title which he issemployed to examine;’* but 
where he is given power to administer oaths and 
examine witnesses and at any time to apply to the 
court for directions, it has been held that he oceu- 
pies, with reference to the court, a position simi- 
lar to that of a master in chancery.*® Where, un- 
der the statute, the appointment of an examiner is 
discretionary, no prejudice can result from the fact 
that no examiner was appointed where the court con- 
dueted a full and complete judicial hearing.*® 


[§ 53] (2) Hearing before Referee or Examin- 
er. Upon a hearing before an examiner, the ordi- 
nary rules of evidence apply,*’ and the applicant 
should introduce his evidence before the examiner 
upon notice to defendants in such manner that the 
latter may preserve their rights for review by ob- 
jection thereto.S* It is not proper for the examiner 
to make ex parte examinations of abstracts of title 
or records not introduced in evidence before him 
upon which to base his report.® Where the eyi- 
dence in proceedings before an examiner has not 
been certified by him, nor included in, or attached 
to, any report to the court, the transcript of the pro- 
ceedings is not admissible in a subsequent proceed- 
ing before another examiner relating to the same 
title.°° Where, after the case has been closed be- 
fore the examiner of titles, it is reopened upon mo- 
tion of respondents to permit them to offer further 
evidenee, it is within the discretion of the trial court 
to refuse to reopen the case a second time to intro- 
duce evidence which respondents have had previous 
ample opportunity to procure and introduce. 


[§.54] (3) Findings and Report. In the case of 
an examiner appointed to examine into the truth of 
the matter set forth in the application, to search 
the records, investigate the facts brought to his no- 
tice, and to file a written report for the advice of 
the court, the court is not bound by the report of 
the examiner and may require further and addi- 
tional proof.°? It will be presumed that the exam- 
iner only considered competent evidence in making 
his findings if the report contains sufficient compe- 
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tent testimony to support them.®* Where an exam- 
iner died without making or stating any conclusions 
from the evidence or filing the report of the evidence 
in court, the cause was properly heard upon the ey- 
idence taken before the examiner with liberty to 
the parties to offer other evidence if they saw fit.°* 
Where the report of an examiner is before the court 
prior to his death but is not approved, it may be ap- 
proved after his death if its conclusions are sup- 
ported by the evidence returned with the transeript 
of the report.®5 


.Report of evidence to court. Although the stat- 
ute does not require that the examiner shall report 
to the court more than the substance of the evidence 
submitted to him except on the request of some par- 
ty to the proceeding or by direction of the court, 
he should so far report the evidence as to show its 
introduction before him and that the proper foun- 
dation was laid for the introduction of any second- 
ary evidence admitted.°® 


Findings. A finding, by an examiner, of posses. 
sion under a deed for a specified period is one of 
fact and not of law.®? <A finding that plaintiff has 
had record title from a certain date “as appears by 
the documentary evidence herein” is a conclusion 
of law and not a finding of fact.°* A finding by the 
examiner as a fact that a deed was a deed of bar- 
gain and sale and not a loan deed necessarily 
amounts to a finding that under all the evidence the 
deed in question was a deed of bargain and sale and 
not a security deed.®® 


[8 55] (4) Exceptions and Objections to Report. 
An objection to the report of the examiner is in the 
nature of a special demurrer and should point out 
the grounds of objection with clearness and certain- 
ty... By express provision of the statute in some 
jurisdictions, exceptions to the examiner’s report 
must follow the procedure prevailing as to auditor’s 
reports in equity. Under this practice, where the 
exceptions involve the consideration of evidence, the 
excepting parties must set forth in connection with 
each exception the evidence necessary to be consid- 
ered,® or attach it as an exhibit,* or point out where 
it is to be found in the brief of evidence filed by the 
examiner;° a failure to do so is sufficient reason for 
dismissing or disapproving exceptions of fact or 
law,® and a general exception not clearly and dis- 


“ (2d) 623. 


83. See statutory provisions. 


84. McQuesten v. Com., 198 Mass. 
172, 83 NE 1037. 

85. Troyer v. Erdman, 320 Ill. 140, 
150 NE 657; Glos v. Holberg, 220 Ill. 
167, 77 NE 80; Gage v. Consumers’ 
Electric Light Co., 194 Ill. 30, 64 NE 
653. 


86. Jones v. York County, 26 F. 


87. Glos v. Cessna, 207 Ill. 69, 69 
NE 634. 

fa] Abstracts cannot be introduc- 
ed where a proper foundation there- 


for has not been laid. Glos v. Cess- 
na, 207 Ill. 69, 69 NE 634. 


88. Glos v. Grant Bldg., ete., As- 
soc., 229 Ill. 387, 82 NE 304; Glos v. 
Holberg, 220 Ill. 167, 77 NE 80. 

g9. Glos v. Grant Bldg., ete., As- 
soc., 229 Ill. 387, 82 NE 304; Glos v. 
Holberg, 220 Ill. 167, 77 NE 80. 


90. Mundt v. Glos, 246 Ill. 636, 93 
NE 49. 


91. Tobias v. Kaspzyk, 247 Ill. 80, 
93 NE 82. 


92. Jones v. York County, 26 F. 
(2d) 623; Dewey v. Kimball, 89 Minn. 
454, 95 NW 317, 895, 96 NW 704; State 
v. Westfall, 85 Minn. 437, 89 NW 175, 
89 AmSR 571, 57 LRA 297; Drake v. 
Frazer, 105 Nebr. 162, 179 NW 398, 
11 ALR 766. 

93. McMahon v. Rowley, 
31, 87 NE 66. 

94. Amundson v. Glos, 271 Ill. 209, 
110 NE 914. 

95. McMahon vy. Rowley, 
31, 87 NE 66. 

96. Glos v. Holberg, 220 Ill. 167, 
77 NE 80. ; 

[a] Report held sufficient.—Mc- 
Mahon v. Rowley, 238 Ill. 31, 87 NE 
66. 

97. Smith v. Floyd County Bd. of 
Education, 168 Ga. 755, 149 SE 136. 


98. Jamieson, etc., Co. v. Reynolds, 
169 App. Div. 107, 154 NYS 836. 

99. Manion v. Varn, 152 Ga. 654, 
111 SE 30. 


1. Glos v. Hoban, 212 Ill. 222, 72 
NE 1; Gage v. Consumers’ Electric 


238 Ill. 


238 Ill. 


Light Co., 194 Ill. 30, 64 NE 653. 


[a] The exceptions must not be so 
general as to require a search through 
the evidence to ascertain whether 
they are well taken, but must point 
out the evidence objected to, and the 


reasons for the objection. Walther 
v. Glos, 270 Ill. 390, 110 NE 509; 
neh v. Glos, 256 Il. 447, 100 NE 


2. McCaw v. Nelson, 168 Ga. 202, 


147 SE 364; Davis v. Varn Turpen- 
tine, .etes) Cou,» LOW Gan, 690) L4Gu un 
458; Manion v. Varn, 152 Ga. 654, 111 


SE 30; Bird v. South Georgia Indus- 
trial. Co., 150 Ga. 420, 104 SE 232. 

Exceptions to master’s report gen- 
erally see Equity §§ 780-786.’ 

3. Davis v. Varn Turpentine, etc., 
Co., 167 Ga. 690, 146 SE 458; Bird 
v. South Georgia Industrial Co., 150 
Ga. 420, 104 SE 2382. 

4 Bird v. South 
trial Co., supra. 

5. Bird v. South Georgia Indus- 
trial Co., supra. 

6 Davis v. Varn Turpentine, etc., 


Georgia Indus- 


y 
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tinetly specifying the errors complained of is in- 
sufficient. An objection that the examiner has not 
considered and made specific findings,* or that he 
has made erroneous findings upon certain phases of 
the evidence® should be made by exception. 

‘ Jury trial. By express provision of some statutes, 
where the petitioner or any contestant demands a 
trial by jury upon any issue of fact arising on ex- 
ceptions to the examiner’s report, the court shall 
cause it to be referred to a jury.1° The duty under 
such a statute is mandatory.!! There is no issue to 
be submitted to a jury in the absence of a proper 
exception to the finding of fact by the examiner.” 


[§ 56] (5) Recommittal. Under a statute pro- 
viding that an examiner’s report may be recommitted 
in a like manner as an auditor’s report may be re- 
committed in equity cases, any party in interest may 
move to recommit the report? for indefiniteness,?# 
lack of fullness,1® failure properly to separate and 
classify the findings of law and fact,'® or similar 
eauses.!7 A motion to recommit cannot be based 
upon the ground that an examiner has not made spe- 
cific findings upon portions of the evidence throw- 
ing light upon the questions in issue,'*® or that he 
made erroneous findings on certain phases of the 
evidence.1? A motion to recommit to enable the 
party to submit a record to the examiner is proper- 
ly denied where there is no showing as to why the 
matter had not been submitted upon the original 
hearing,*° and more particularly where the matter 
has become immaterial.” Where an examiner has 
refused to permit certain evidence to’ be given and 
the matter has been rereferred to another examiner 
to enable such evidence to be taken, the findings may 
be based upon the reports of both examiners.22 


[$ 57] (6) Judgment on Findings. Where the 
Co., 167 Ga. 690, 146 SE 458; Manion | 104 SE 232. 
v. Varn, 152 Ga. 654, 111 SB 30. 21. 
7. Bird v. South Georgia Indus- | trial Co., supra. 
trial Co., 150 Ga. 420, 104 SE 232. [al 
8. Manion v. Varn, 152 Ga. 654, 111 | Georgia Industrial Co., 
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Bird v. South Georgia Indus- 32. 


Expired lease.—Bird v. South 


[§§ 55-59 


statute expressly provides that an issue raised in 
the proceeding may be tried by the court or a ref- 
eree, if the issues have been referred to a referee 
to hear and determine, judgment may be entered on 
his decision.?# 

[§ 58] c¢. Findings and‘ Conclusions. Although 
the statute makes no express provision therefor, 
where issue is joined in proceedings for registration 
of title, findings of fact and conclusions of law 
should be made as in ordinary actions.** It is with- 
in the power of trial judges to make findings of fact, 
and such findings will not be stricken from the ree- 
ord on motion.2® A general finding against the pe- 
titioners imports a finding of all subsidiary facts es- 
sential to that result so far as permissible on the 
evidence.2® An order for registration,?’ or dismiss- 
ing a petition for registration,?* imports a finding 
of all of the subsidiary facts necessary to uphold 
it and consistent with the express finding made. A 
conclusion of law must have a basis in the facts 
found expressly or by proper inference.?® The facts 
establishing plaintiff’s claim must appear in the 
findings or in the uncontroverted allegations of the 
complaint.®° 

[§ 59] 16. Decree or Order*—a. Scope and Ex- 
tent of Determination in General. The principle 
through which courts of equity, once obtaining ju- 
risdiction of a given subject matter, will adminis- 
ter complete relief in the premises*! is appheable in 
proceedings to register title to land.*? The true 
state of the title in fee to the property should be as- 
certained and declared.** Under the provisions of 
the statutes governing such proceedings?‘ the court 
is authorized to determine all controversies respect- 
ing the title to the property?® both legal and equi- 


31. See Equity §§ 117-129. 


Frances Inv. Co. v. Imperial 
County Super. Ct., 189 Cal. 107, 208 P 
105; Lewis v. Chamberlain, 69 Or. 


150 Ga 420, | 476, 189 P 571. 


SH30: 104 SE 232. 33. Glos v. Kingman, 207 Ill. 26, 
9. Manion v. Varn, supra. 22. McMahon v. Rowley, 238 Il. 69 NE 682. : 
10. See statutory provisions, 31, 87 NE 66. 384. See statutory provisions. 
11. Saunders .v. Staten, 152 Ga. [a] Rule applied.—Where the ex- 35. Cal.—Title Guarantee, etc., Co. 


142, 108 SE 797; Crowell v. Akin, 152 
Ga. 126, 108 SE 791, 19 ALR 51. ny 


12. Davis v. Varn Turpentine, etc., 
Co., 167 Ga. 690, 146 SH 458. 


aminer erroneously excluded testimo- 
respecting a written declaration 
by applicant, and the matter was re- 
referred on that point, and the second 


v. Griset, 189 Cal. 382, 208 P 673; 
Frances Iny. Co. v. Imperial County 
Super. Ct, 189 Cal. 107, 208 PB 105. 
See Robinson v. Kerrigan, 151 Cal. 
40, 48, 90 P 129, 121 AmSR 90, 12 Ann 


13. Manion v. Varn, 152 
111 SE 30. 
14. Manion 
15. Manion 
16. Manion 
17. Manion 


Ga. 654, 


. Varn, supra. 
Varn, supra. 
Varn, supra. 
Varn, supra. 
18. Manion Varn, supra. 
19. Manion v. Varn, supra. 


20. Bird v. South Georgia Indus- 
trial Co., 150 Ga. 420, 104 SE 323. 


[a] For example, a motion to re- 
commit to enable the party excepting 
to submit to the auditor a lease of the 
timber on the land, with exhibition 
of an original record book from the 
office of the clerk of the superior 
court of the county in which proceed- 
ing was to be tried showing the rec- 
ord of a lease, without other showing 
why the record, if material, had not 
been submitted on former hearings, 
was without merit. Bird v. South 
Georgia Industrial Co., 150 Ga. 420, 


ade 


examiner merely reported evidence as 
to character.of the declaration and his 
findings therefrom, the chancellor 
properly based his conclusions as to 
the title previous to such declaration 
upon the first examiner’s report. Mce- 
Mahon -v. Rowley, 238 Ill. 31, 87 NE 
66. 


23. Jamieson, etc., Co. v. Reynolds, 
169 App. Div. 107, 154 NYS 836. 

24. Kuby v. Ryder, 114 Minn. 217, 
130 NW 1110; Owsley v. Johnson, 95 
Minn. 168, 103 NW 903. 

25. In re Lewers, 19 Hawaii 334. 


26. Erickson v. Ames, 264 Mass. 
436, 163 NE 70. 
27. Prentiss v. Gloucester, 236 


Mass. 36, 127 NE 706. 


28. Murphy v. Hanright, 238 Mass. 
200, 180 NE 204. 

29. Jamieson, etc., Co. v. Reynolds, 
169 App. Div. 107, 154 NYS 836. 

30. Jamieson, etc., Co. v. Reynolds, 
supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


*By FRED. G. KRIVONOS (§§ 59-80). 


Cas 829 (“a hostile claim being pos- 
sible” in proceedings to register title, 
there is in contemplation of law “a 
right to be protected against a possi- 
ble claimant’’). 


Hawaii.—Paahao _ yv. 
Hawaii 355; 
Hawaii 625. 

Il1.—Donnelly vy. Dumanowski, 329: 
Ill. 482, 160 NE 759; Peters v. Dicus,. 
254 Ill. 379, 98 NE 560. 


Minn.—Reed v. Siddall, 94 Minn. 
216, 102 NW 453; State v. Westfall, 
85 Minn. 437, 89 NW 175, 89 AmSR 
571, 57 LRA 297. 


N. Y.—Partenfelder v. Peo., 211 N. 
Y. 355, 105 NE 675; Barkenthien v. 
Peo., 136 NYS 178 [aff 155 App. Div. 
285, 140 NYS 100 (aff 212 N. Y. 36, 
105 NE 808, and rearg den 213 N. Y~- 
554, 107 NE 1034)]. 


Philippine.—Govt. v. Abural, 39 
Philippine 996. See Govt. v. Trino, 
50 Philippine 708 (in cadastral pro- 


Swinton, 20 
Atcherley v. Lewers, 18. 


§§ 59-60] 


table,*® and by proper decree definitely to fix, es- 
tablish, and declare the rights and interests of all 
interested persons,?* as to all or any part of the 
The court may determine the ex- 
istence and validity of all claims, liens, or encum- 
brances,?® and where the application for registra- 
tion contains a request therefor, may determine the 
boundaries of a highway which is claimed to be lo- 
The court may also de- 
termine whether the omission of a testator, 
whom the petitioner claims title by devise, to pro- 
vide for his children in his will, was intentional. oe 
However, the jurisdiction of the court does not ex- 
tend further than to declare the true state of the 
title,4? and it has no authority to make any decla- 
ration of rights not connected with the registration 
The court has no au- 
thority to determine whether a special attachment 
is a just len on the land which ought finally to be 
sustained,** or whether or not the actions upon 
which attachments had been made were well ground- 


land involved.?§ 


eated on the property.*° 


of the property applied for.** 


ceedings court has no jurisdiction to 

proceed to adjudication without giv- 

ing opposing parties opportunity to 

be heard, or to decree lot as uncon- 
. tested when it is contested). 


36. Atcherley v. Lewers, 18 Hawaii 
625. 
37. Hawaii—In re Palmyra _ Is- 


land, 21 Hawaii 431; Paahao v. Swin- 
ton, 20 Hawaii 355. 
Tll.— Donnelly vy. Dumanowski, 329 
Tll. 482, 160 NE 759; Wyman v. Hage- 
man, 318 Ill. 64, 148 NB 852. 


Minn.—Reed v. Siddall, 94 Minn. 
216, 102 NW 458. 
Nebr.—Drake v. Fraser, 105 Nebr. 


162, 179 NW 393, 11 ALR 766. 


Ni Y¥e—Meighan vi Rohe, 216 N: Y. 
677 mem, 110 NE 165. 


[a] Any interest, legal or equita- 
ble.—The court has power to decree 
in whom the title or any interest, le- 
gal or equitable, is vested, whether 
in the applicant or in any other per- 
son. Inre Palmyra Island, 21 Hawaii 
431; Paahao v. Swinton, 20 Hawaii 
355; Wyman v. Hageman, 318 Ill. 64, 
148 NE 852. 


[b] Contingent remainders.— 
Where a will creates contingent re- 
mainders, and a proceeding is brought 
under the Torrens Act to adjudicate 
the rights of the contingent remain- 
dermen, some of whom are living, and 
others of whom may be unborn, and 
the living remaindermen are made 
parties by notice provided by statute, 
such living remaindermen whose in- 
terests are identical with those of the 
unborn remaindermen virtually repre- 
sent the interest of those unborn, and 
the court has jurisdiction to deter- 
mine the interests of all. Drake v. 


Fraser, 105 Nebr. 162, 179 NW 393, 11 
ALR 766. 
[ce] Assignee of widow’s dower 


rights.—The court, in the exercise of 
its powers, will recognize the right 
and power of a widow over her unas- 
signed dower, and will sustain her 
contracts with relation thereto, when 
fairly made, and will also protect the 
rights of the assignee of such dower. 
In re Palmyra Island, 21 Hawaii 431. 


38. Glos v. Holberg, 220 Ill. 167, 77 
NE 80; Meighan v. Rohe, 216 N. Y. 
677 mem, 110 NE 165. But see Amer- 
ican Nat. Bank v. Chapin, 130 Va. 1, 
107 SE 636, 17 ALR 304 (where peti- 
tion treats two lots as a single piece 
of property and does not ask for reg- 
istration of one separate from the 
other, and a building occupies both 
lots, refusal to order registration of 
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ed.*5 


[§ 60] b. 


under 


one lot, to which title is established 
separate from the other to which title 
is not established, is proper). 

[a] Marketability of title to part 
of land.—The court may determine 
that the title to a part of the land is 
marketable beyond a reasonable doubt. 
Meighan v. Rohne, 216 N. Y. 677 mem, 
110 NE 165. ! 

Registration of part of land for de- 
Spore see infra § 66 text and note 

ahs 

39. Title Guarantee, etc., Co. Vv. 
GrSet Uso Calm soa | 2000. PemO tors 
Frances Inv. Co. v. Imperial County 
Supers ‘Cie 7 189 "Cal. 107; 208 .P wilds; 
Dubinsky v. Cama, 261 Mass. 47, 158 
NE 321; Levenson v. Ciampa, 251 
Mass. 379, 146 NE 681; Woburn First 
Nat. Bank v. Woburn, 192 Mass. 220, 
78 NE 307; Reed v. Siddall, 94 Minn. 
216, 102 NW 453. 


{a] Existence of easement in pas- 
sageway between lots, petitioner 
claiming right to build arch over the 
way at a convenient height. Leven- 
eer v. Ciampa, 251 Mass. 379, 146 NE 


{[b] Existence of prescriptive ease- 
ment.—The court may determine 
whether the property is subject to a 
public easement acquired by pr escrip- 
tion, is a public highway. Woburn 
First Nat. Bank v. Woburn, 192 Mass. 
220, 78 NE 307. 


{c] Instruments procured by 
fraud.—(1) In a proceeding to regis- 
ter title to land under the Torrens 
Act, the court has jurisdiction to re- 
scind, or at least to deprive of legal 
effect, instruments concerning the 
land which were procured by fraud. 
Frances Inv. Co. v. Imperial County 
Super. Ct., 189 Cal. 107, 208 P 105. (2) 
Thus, in such procéedings, the court 
has jurisdiction to adjudicate the issue 
raised by the applicant for registra- 
tion that a trust deed against the land 
was procured by fraud. Frances Inv. 
Co. v. Imperial County Super. Ct., 189 
Cal. 107; 208-P 105. 

Foreclosure of liems see infra § 62. 


40. Woburn First Nat. Bank v. 
Woburn, 192 Mass. 220, 78 NE 307. 

41. Woodvine v. Dean, 194 Mass. 
40, 79 NE 882. 

42. Sederquist v. Brown, 225 Mass. 
217, 114 NE 365. See Estiva v. Alvero, 
37 Philippine 497 (registration pro- 
ceedings have for their sole object 
the registration applied for). 

43. HEstiva v. Alvero, supra. 

44. Sederquist v. Brown, 225 Mass. 
217, 219, 114 NE 365. 


Relief Granted—(1) 
Where title to land is established in a proceeding 
brought for such purpose, the decree settles and de- 
clares such title*® and orders it to be recorded.*‘ 
Where the statute authorizes an award for the claim- 
ants as to property, title to which is not contested, ** 
a court has no power to decree a lot as not contest- 
ed when it is contested,*® or to proceed to adjudi- 
cation without giving the opposing parties an op- 
portunity to be heard.®° 
court may order judgment of registration as to a 
part of the land while denying relief as to another 
part;°! but there is also authority to the contrary.** 
Where the ownership and possession of land claimed 
by the applicants are fully proved, and the prop- 
erty identified according to law, leaving only the 
question of the true area to be determined, the court 
may order registration subject to a survey to de- 
termine such true area.°? 
order an accounting between the parties.°# 


[53 C.J.] 1109 


In General. 


It has been held that the 


The court may properly 


“The provisions of the statutes rel- 
ative to such special attachments as 
encumber the petitioner’s land are 
minute and extensive. . They 
cover the | field. These provisions 
would become inoperative in whole or 
in substantial part if the Land Court 
should be held to have jurisdiction, 
on a petition for registration of title, 
to try the validity of such an attach- 
ment. It is not consistent with ordi- 
nary canons of statute interpretation 
to hold that such unusual powers 
have been conferred by implication.” 
Sederquist v. Brown, supra. 


45. Sederquist v. Brown, supra. 


46. Glos v. Kingman, 207 Ill. 26, 69 
NE 632. 


47. See Robinson vy. Kerrigan, 151 
Cal. 40, 90 P 129, 121 AmSR 90; Peo. 
v. »Crissman, 41 Colo: 450), 92) P9495 
State v. Westfall, 85 Minn. 437, 89 NW 
175, 89 AmSR 571, 57 LRA 297 (all 
holding statute constitutional). 


48. See statutory provisions. 

49. Govt. v. Trino, 50 Philippine 
708. 

50. yovt. v. Trino, supra. 


Hearing see supra § 51. 


51. Glos v. Holberg, 220 Ill. 167, 
77 NE 80; Meighan v. Rohe, 216 N. Y. 
677 mem, 110 NE 165. 


Registration of part of land for de- 
fondant see infra § 66 text and note 


52. American Nat. Bank v. Chapin, 
130 Va. 1, 107 SE 636, 17 ALR 304. 


[a] Thus, where the petition for 
registration of title to two lots treated 
them as a single piece of property, 
and did not ask for registration of 
one separate from the other, and a 
building occupied both lots, it was 
proper for the court to refuse to is- 
sue certificate of absolute title to one 
of the lots whose title was not in con- 
troversy if the title to the other was 
defective. American Nat. Bank v. 
SL 130 Va. 1, 107 SE 636, 17 ALR 


53. Romero vy. Director of Lands, 
20 Philippine 119. See also Cusar v. 
Insular Govt., 13 Philippine 319 (hold- 
ing that where a discrepancy exists 
between a plan submitted by the ap- 
plicant and that drawn up by a goy- 
ernment surveyor, in that applicant 
seeks registration of a greater area 
than that shown on the plan, a proper 
investigation should be made to de- 
termine the true area). 


54 Donnelly v. Dumanowski, 
Ill. 482, 160 NE 759. 
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[§ 61] - (2) Registration Subject to Outstanding 
Estates, Liens, or Claims. Under some statutes,°? 
the court may properly order registration subject 
to outstanding estates, liens, or claims.°® 


[§ 62] (3) Foreclosure of Liens. Although the 
court may under some statutes determine the exist- 
ence, validity, and privity of lens or conflicting 
claims®’ a lien cannot be foreclosed.°® 

[§ 63] (4) Award of Possession. Where, by 
reason of the issues made by the pleadings, the pro- 
ceeding is in substance and effect one to quiet title 
to land, the court may properly adjudge petitioner 
entitled to immediate possession of the land,®® and 
may award a writ of possession therefor.°° Too, 
under the provisions of some statutes,°! any time 
after the registration of land is decreed in favor of 
the applicant, he®? as well as any subsequent pur- 
chaser,®* is entitled to a writ of possession, but a 
successor in the interest of the applicant is not en- 
titled to a writ of possession where such writ has 
previously been issued in favor of applicant.** Un- 
der such statutory provisions applicant’s interests 
may be protected by the issuance of a writ of pos- 
session in his favor after rendition of a decree con- 
firming his title, but before there is a final decree 
of registration.°® The writ of possession under 
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[§§ 61-64 


these statutes may be issued not only against de- 
fendants who appear in the proceedings and answer, 
but also against those who, having been served with 
process, fail to appear.®® 


Writ of assistance. In a proceeding to register ti- 
tle to land the court may properly decree the issu- 
ance of a writ of assistance to put petitioner in pos- 
session.°? 

[§ 64] (5) Restoration of Lost Deed. A statu- 
tory provision giving the court, in a proceeding to 
register title to land, power to decree in whom the 
title to or any interest in the land is vested, wheth- 
er in applicant or any other person, and to make 
all orders, judgments, and decrees necessary to es- 
tablish title in the property, and to remove clouds 
on title,?* in addition to the general powers of a 
court of chancery,®® is sufficiently broad to author- 
ize the court to order the restoration of a lost deed 
where such deed is the basis of the title or interest, 
legal or equitable, of one of the parties to the pro- 
ceeding, in the property sought to be registered ;‘° 
and the court may direct a master in chancery to 
execute a deed based on the certificate of purchase 
at a foreclosure sale even after the expiration of 
five years from the expiration of the period of re- 
demption.*? 


55. See statutory provisions. title was subject to the conditions and 61. See statutory provisions. 

56. In re Bangle, 54 Cal. A. 415, 201] restrictions in a deed recorded on a|/ 6g. Manlapas y. Llorente, 48 Phil- 
P 968; Donnelly v. Dumanowski, 329 epee or Fhe fo Bias cata ippine 298. 
Tile eS? eG OMNI 750s Winn avn Glos) CUS: wherelthe tdecd mecordedyon [a] Limitations.—A code provi- 


268 Ill. 350, 109 NE 351. 


of title registered. 


book and page was not in the chain 


In re Bangle, 54 sion for limitations upon execution of 


[a Rights as shown by account- judgments does not apply to such 
ing) -Wwreee it is shown qaat there et Be 2G vey as Hasore mnS writ. Manlapas y. Llorente, 48 Phil- 
may be outstanding claims as tothe A ies Of the Philip me Islands ek tact tas 
property, the court may properly or- & d 7 : pp ; 63. Manlapas v. Llorente, supra. 
der registration subject to rights as through its director of lands, entered ’ 

Showa iby ze Rocoubting Hetwecuths into contracts in accordance with the 64. Yuson v. Diaz, 42 Philippine 22. 
parties. Donnelly v. Dumanowski, | XPress Provisions of law with BS 65. Director of Lands v. Tarlac 
329 Ill. 482, 160 NE 759. hig ee oe eee ots eo First Instance Ct., 51 Philippine 805. 

[b] Possible claims until specified | sons the lands occupied by them, re- [a] Reason for rule.—Public order 

date.—The applicant’s title was prop- and the interests of the parties de- 


erly confirmed and ordered registered 
Subject to the ‘possible claims against 
the estate of F. until September 22, 
1916,” where it appeared that F, a 
resident of Michigan, died in that 
state September 22, 1908, and was 
the owner, when the applicant ac- 
quired title, of an undivided interest 
in the lots sought to be registered 
and that such possible claims against 
the estate would expire by limitations 
on the latter date. Finn v. Glos, 268 
Til. 350;, 109 NE 351. 


{e] Lien for maintenance of pub- 
lic improvements.—Where a _ deed 
made the amount the grantees were to 
pay for maintenance of public im- 
provements a lien upon the property, 
the failure of the grantor to enforce 
such payments did not waive its right 
thereto in the future, and a decree 
registering the title affected by the 
deed should specify that it was sub- 
ject to the lien and fix the amount due 
thereon which was not barred by limi- 


tations. In re Bangle, 54 Cal. A. 415, 
201 P 968. 
[d] Effect of breach of specified 


conditions, covenants, and _ restric- 
tions.—In addition to ordering reg- 
istration of conditions, covenants, and 
restrictions affecting plaintiff's title, 
the court should include a provision 
in plaintiff's title papers rendering a 
breach of such conditions inoperative 
as to liens, mortgages, of deeds of 
trust made in good faith for value, as 
to the property. In re Bangle, 54 Cal. 
A. 415, 201 P 968. 


[e] Conditions and restrictions not 
in-chain of title-—A decree of regis- 
tration of title which stated that the 


spectively, for a fixed price to be paid 
in the manner set forth in the con- 
tracts. It was held upon a petition 
by the government for registration, 
that those occupants who had paid 
the full purchase price at the time 
of the trial had a right to have their 
interest so acquired noted on the pe- 
titioner’s certificate of title. Govt. v. 
Roman Catholic Archbishop, 35 Phil- 
ippine 934. 


Cross references: 


Construction of decree ordering regis- 
tration subject to outstanding 
rights. see infra § 72. 


Effect of decree ordering registration 
subject to outstanding rights see 
infra § 76. 


Form and contents of decree ordering 
registration subject to outstanding 
rights see infra § 69. 


57. See supra § 59. 


58. Reed v. Siddall, 94 Minn. 216, 
102 NW 453. 


Relief granted to defendant see in- 
fra §§ 66, 67. 


59. In re Scott, 182 Cal. 83,187 P 9. 


[a] Thus in such _ proceedings, 
where specified defendants appeared 
in the lower court and in appropriate 
pleadings denied petitioners’ claim of 
ownership and alleged title in them- 
selves, the court properly adjudged 
petitioners entitled to the immediate 
possession as against such defend- 
ants; the proceeding being in effect, 
in view of the issues raised by such 
pleadings, one to quiet title to real 
PEP ert Yc In re Scott, 182 Cal. 88, 187 


60. In re Scott, supra. 


mand that once a judgment of eon- 
firmation of title has been rendered 
the successful party’s interests be 
protected from any damage which the 
defeated party may cause him by re- 
maining in the possession to which 
said successful party is entitled by 
virtue of his title and of the court’s 
decree confirming it, unless said de- 
feated*party secures the successful 
party from said damage. Director of 
Lands v. Tarlac First Instance Ct.,.51 
Philippine 805. 


[b] Issuance before expiration of 
bill of exceptions.—The provisions of 
a Code of Civil Procedure that, for 
special reasons appearing in the bill 
of exceptions, and before the expira- 
tion of the term for the filing thereof, 
the court may order that the execu- 
tion of the judgment be not suspended 
is applicable to land registration cas- 
es as to execution of decrees of con- 
firmation of title through the issu- 
ance of a writ of possession. Direc- 
tor of Lands v. Tarlac First Instance 
Ct., 51 Philippine 805, 

66. Pasay Est. Co. v. Del Rosario, 
11 Philippine 391. 

67. Donnelly v. Dumanowski, 329 
Ill. 482, 160 NE 759. 


68. See statutory provisions; 
supra §§ 59, 60. 


69. See Lost Instruments §§ 11-13. 

Nature of proceeding see supra § 15. 

70. Wyman v. Hageman, 318 Ill. 64, 
148 NE 852. 

71. Wyman v. Hageman, 
And see Mortgages § 1951. 

Relief to defendant on cross bill or 
cross petition see infra § 


and 


Supra, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


aie. & Ff 
4 


§§ 65-67] 


{[§ 65] (6) Declaration or Removal of Cloud on 
Title. Under statutory provisions’? an apparent 
cloud upon the title to the real estate may be re- 
moved; but a valid lien on legal claim to such 
real estate cannot be extinguished or destroyed in 
this way.74 The court may order title to be quiet- 
ed even where the interests of minors are involved.?® 
Where the applicant establishes a title entitled to 
registration’® he is not only entitled to a decree to 
that effect, but he may also have the claims of oth- 
ers who are defendants decreed to be but clouds up- 
on his title.** However, where the applicant fails 
to establish a title in himself sufficient for registra- 
tion, he is not entitled to a decree to remove de- 
fendant’s claims as clouds on title on a mere prima 
facie showing of ownership in himself.7® 


[§ 66] (7) Relief to Defendant—(a) In Gener- 
al. Some of the statutes providing proceedings to 
register land titles make no provision for affirma- 
tive relief in favor of those who have been made de- 
fendants in cases where applicant fails to show a 
title which may be registered.7® In the absence 
of statutory provision the court has no power to 
order registration of title in anyone other than the 
applicant,®°° or to register title to a moiety in favor 
of one or the other of conflicting claimants who 
answer claimant’s petition;* in such cases the only 
way for respondent to obtain affirmative relief is 
to become an applicant.** On the other hand, some 
statutes make provision for affirmative relief to de- 
fendant by means of a cross petition.** Under a 
eross bill or cross petition setting up the title to 
the land involved in the original bill or petition, the 
court may properly order affirmative relief for a 
defendant,** and it may properly order the title to 
be registered in favor of a defendant.*> Further, 
under the theory that a court of equity, once havy- 
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ing obtained jurisdiction, will administer complete 
relief*® it has been held that where title is shown in 
a defendant, he is entitled to a decree to that effect 
and to have his title registered,*7 although his plead- 
ing contains no prayer or demand for such relief.** 
Where a defendant by his answer sets up a claim 
of title to the property in question and prays for 
judgment, but offers no proof in support of his claim, 
he is not: entitled to the affirmative relief prayed 
ors” 

In cadastral proceeding a court has no power to 
decree a lot to a defendant cited, but who has put 
in no claim to it.°° In such proceedings, under an 
opposition claiming an undefined portion of a cer- 
tain lot, a court has no jurisdiction to make an 
award of the whole lot.®! 

[§ 67] (b) Reimbursement for Taxes or Other 
Payments. In a proceeding to register title to land, 
where the decree ordering registration also sets aside 
a tax deed of an adverse claimant, it should require 


the applicant to reimburse him for the amount paid 


in purchasing the land at the tax-sale and for sub- 
sequent taxes paid,®? and where it appears that such 
holder of a tax deed has given a deed of trust to 
secure an indebtedness, the court may properly de- 
termine if there are legal holders of valid and bind- 
ing notes who are entitled to the funds as assignees 
under the trust deed.°* The decree should make the 
reimbursement a condition precedent to registration 
and not only to setting aside the tax deed;°4 and 
it is improper to enter a decree ordering registration 
forthwith, and merely setting aside the tax deed 
upon condition of reimbursement of defendant with- 
in a specified time, since during this time petitioner 
might transfer the property to the injury of defend- 
ant.2> <A party is not entitled to such reimburse- 
ment where he is merely the holder of certificates 


72. See statutory provisions. 


73. Sherman v. Peo., 169 App. Div. 
17, 154 NYS 484. 


74 Sherman vy. Peo., supra. 


75. White v. Ainsworth, 62 Colo. 
513, 168 P 959, AnnCasi1918C 179. 


Persons concluded see infra §§ 77, 
(ko 


76. 
§ 49. 

77. Glos v. Kingman, 207 Ill. 26, 
69 NE 632 (dictum). 

78. See infra § 68 text and note 2. 

79. See statutory provisions. 

80. In re Rosenbledt, 24 Hawaii 
298: Foss y. Atkins, 204 Mass. 337, 
90 NE 578; Foss v. Atkins, 201 Mass. 
158, 87 NE 189; Manila v. Lack, 19 
Philippine 324; Tecson v. Dominicos, 
19 Philippine 79, 80. See Peo. v. Criss- 
man, 41 Colo. 450, 92 P 949 (holding 
statute constitutional). 

“®ven though the land described in 
the petition be found by the court, as 
between the petition and the opositor, 
to be the property of the opponent, 
such land can not be inscribed in his 
name.’ Tecson v. Dominicos, supra. 


81. In re Rosenbledt, 24 Hawaii 
298, 308. 

“The power given is to determine 
between the applicant and parties who 
answer and contest the applicant’s 
claim to title, but not to determine 
between conflicting answering defend- 
ants as to their respective rights.” 
In re Rosenbledt, supra. 

82. Foss v. Atkins, 204 Mass. 337, 
90 NE 578; Foss v. Atkins, 201 Mass. 
158, 87 NE 189; Manila v. Lack, 19 


Sufficiency of proof see supra 


Philippine 324; Tecson v. Dominicos, 
19 Philippine 79. 

83. See statutory provisions. 

84. Wyman v. Hageman, 318 Il. 
64, 148 NE 852. 

ontovetion, of lost deed see supra 

85. Wyman v. Sel DANE 
64, 148 NE 852. 

86. See supra § 59 text and notes 
31, 32. i 

87. Lewis v. Chamberlain, 69 Or. 
46a 39- PSTD. 

88. Lewis v. Chamberlain, supra. 

Conformity of decree to application 
see infra § 70. 

89. Barkenthien v. Peo., 136 NYS 
178 [aff 155 App. Div. 285, 140 NYS 
100, aff 212 N. Y. 36, 105 NE 808, rearg 
den 213 N. Y. 554, 107 NE 1034] (claim 
of title in state by escheat). 

Burden of proof see supra § 45. 


80. Govt. v. Trifio, 50 Philippine 
708, 718. 

“The written declaration claiming 
certain described property is the very 
basis of jurisdiction to render a judg- 
ment.” Govt. v. Trino, supra. 

Nature of cadastral proceedings see 
supra § ll. 

91. Govt. v. Trifo, 
708, 718. 

“Such an opposition is void for 
vagueness and uncertainty and cannot 
serve as a basis of award.” Govt. v. 
Trifio, supra. 

92. Dalmbert v. Glos, 309 Ill. 617, 
141 NE 372; Mihalik vy. Glos, 247 Ill. 
597, 93 NE 872; Cregar v. Spitzer, 244 


Hageman, 


50 Philippine 


Ill. 208, 91 NE 418; Jackson v. Glos, 
243 Ill. 280, 90 NE 717; Gage v. Con- 
sumers’ Electric Light Co., 194 Ill. 30, 
64 NE 653. 


[a] While tax deed to one vigintil- 
lionth of lot would not be a cloud up- 
on the title, where in proceedings te 
register the’ title of a lot, the appli- 
cant alleged the invalidity of the tax 
deed and asked to have it annulled, 
she was required, as a condition pre- 
cedent, to reimburse the holder for 
the taxes paid. Jackson v. Glos, 243 
Ill. 280, 90 NE 717. 


Actions to set aside tax titles, and 
reimbursement see Taxation [37 Cyc 
1489-1542]. 


93. Dalmbert v. Glos, 309 Ill. 617, 
141 NE 372. 


94. Hammond v. Glos, 250 Ill. 32, 
95 NE 39; Mihalik v. Glos, 247 Ill. 
597, 93 NE 372; Cregar v. Spitzer, 244 
Ill. 208, 91 NE 418. 


95. Hammond y. Glos, 250 Ill. 32, 
95 NE 39; Mihalik v. Glos, 247 Ill. 
597, 93 NE 372; Cregar v. Spitzer, 244 
Ill. 208, 91 NE 418. 


[a] Thus: (1) In a proceeding to 
register the sale of land upon which 
there had been a tax debt, a decree 
that the tax deed should be set aside 
as a cloud upon title, on condition 
that the owner pay to the holder of 
the tax deed the amount found due for 
interest and principal within thirty 
days from the entry of the decree, 
and that the title be listed forthwith, 
is improper, for under it the owner 
could transfer the property during 
the thirty days, to the prejudice of 
the holder of the tax title, leaving him 
without security. Hammond y. Glos, 
250 Ill. 32, 95 NE 39; Mihalek v. Glos, 
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execution of a deed has expired.?® A party is not 
entitled to reimbursement for taxes paid on a por- 
tion of a lot where petitioner seeks registration of 
the title to a different portion, and it is not neces- 
sary to set aside a tax deed to the unclaimed por- 
tion.?7 Where defendant claimed to have a tax deed 
on the property, but failed to offer any testimony 
as to the amount of taxes paid, although given op- 
portunity to do so, an order permitting plaintiff to 
register his title without imposing any conditions 
as to reimbursement of defendant as to taxes paid 
is proper.’® 

[§ 68] (8) Where Title Not Entitled to Regis- 
_try. In a proceeding to register title to land, where 
applicant fails to establish a title which is entitled 
to registration®® the application should be dis- 
missed, and such applicant is not entitled to a de- 
eree finding that the adverse claimants have no ti- 
tle,? or to a decree to remove defendant’s claims as 
clouds on such prima facie title as he may be able 
to show.* 


[§ 69] c¢. Form and Contents. The decree, in a 
proceeding to register title to land, should set forth 
the conclusion of the court in plain, explicit, and 
unmistakable terms.’ Although the decree may 
make reference to records of deeds,® where a title is 
limited and qualified by many covenants, conditions, 
and restrictions, some of which are confusing and 
ambiguous, and some of which are no longer in foree, 
the conditions, restrictions, reservations, and liens 
to which the court finds applicant’s title to be sub- 


of tax sales upon which the statutory time for the 


247 Ill. 597, 93 NE 372. (2) A decree 
directing the registration of the title 


at once, without requiring as a con- Lala be 
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sular Govt., 26 Philippine 300. 
in a proceeding by a 


[§§ 67-70 


ject should be set forth in specific language’ and not 
by reference.® 
that easements to which the land is subject be set 
out in the decree® it is compulsory to set out in the 
decree only such easements, and not those appur- 
tenant to the land,!® although mention of appurte- 
nant easements may not be inappropriate.‘t Where 
the bishop of a church is the petitioner to reg- 
ister title to land as belonging to his church, the 
decree should order registration in the name of the 
petitioner or in the name of the church, and not in 
the name of the bishop in trust for the use of the 
ehurch.+? 

Where order for decree is made. In some Jjuris- 
dictions the statute requires that the court make an 
order for the decree of registration.‘* In one such 
jurisdiction, after the trial of the case, the court ad- 
judicates ownership in favor of one of the claim- 
ants;14 then, after the time for appeal has expired, 
the court issues an order for the issuance of a for- 
mal decree and a certificate of title;'® lastly, a for- 
mal decree is prepared by the land registration of- 
fice, containing the adjudication of ownership and 
a description of the land.t° An order for a decree 
is not a final decree;1* it is merely an adjudication 
of the facts found by the court,!® and it is sufficient 
if it state such facts without stating in detail the 
full terms of the final decree as it is to be finally 
drawn.*® 


[§ 70] d. Conformity to Application.2®° <A de- 
cree of registration of title to real property must 
conform in its description of the property to that 
registration matters, and his act is 


the act of the court; the decree is 
therefore a judicial decree. De los 


Where the statute merely requires — 


dition precedent that defendants be 
reimbursed the amount expended for 
certain tax deeds, but allowing plain- 
tiffs forty-two days in which to pay 
this sum, and giving defendants no 
lien upon the land to secure its pay- 
ment meantime, is erroneous. Cregar 
v. Spitzer, 244 Ill. 208, 91 NE 418. 


96. Snow v. Glos, 258 Ill. 275, 101 
NE 606. 

97; Harty v. Glos, 272 Til. 395, 112 
NE 74. 

98. Tobias v. Kaspzyk, 247 Ill. 80, 
93 NE 52. 

99. Proof see supra §§ 40, 49. 


1. See supra § 43. 

2. Glos v. Kingman, 207 Ill. 26, 69 
NE 6282. 

3. Glos: v..Cessna, 207. 111..:69;. 69 
NE 634; Glos v. Kingman, 207 Ill. 26, 
69 NE 632. 

Sufficiency of proof to remove cloud 
on title generally see Quieting Title 
§§ 234, 235. 

4 Form and contents: 

Decrees in equity generally see Equi- 

ty §§ 838-844. 

Judgments generally see Judgments 

§§ 118-153. 

5. In re Bangle, 54 Cal. A. 415, 201 
P 968. 

6. In re Bangle, supra, 

7. In re Bangle, supra. 

8. In re Bangle, supra. 

9. See statutory provisions. 

10. Dubinsky v. Cama, 261 Mass. 
47, 158 NE 321; Perez v. Gonzalez, 17 
Philippine 348. 

* 11. Dubinsky v. 
47, 158 NE 321. 
12. Roman Catholie Bishop v. In- 


Cama, 261 Mass. 


bishop of the Roman catholic apos- 
tolic church for the registration of 
title to certain lands as being prop- 
erty of said church, the decree, in case 
of decision favorable to the petitioner, 
should register the lands in the name 
of the petitioner as such bishop, or in 
the name of the Roman catholic apos- 
tolic church, and not in the name of 
such bishop ‘in trust for the use, 
purpose, behoof, and sole benefit of 
the Roman Catholic Apostolic Church 
in these Islands.” Roman Catholic 
TROeR y. Insular Govt., 26 Philippine 


13. See statutory provisions. 


14. De los Reyes v. De Villa, 48 
Philippine 227; Govt. v. Abural, 39 
Philippine 996. See Tambunting v. 
Manuel, 35 Philippine 699 (recogniz- 
ing difference between judgment de- 
claring applicant’s ownership and de- 
eree of registration). 

Nature and finality for purposes of 
review see infra § 90. 


Cpu ne and vacating see infra § 


als}, 
Philippine 227; 
Philippine 996. 

Finality for purposes of review see 
infra § 90. 

16. De los Reyes v. De Villa, 48 
Philippine 227; Govt. v. Abural, 39 
Philippine 996. See Tambunting v. 
Manuel, 35 Philippine 699 ,(recogniz- 
ing distinction between decision de- 
claring applicant the owner of the 
land and the decree of registration). 


[a] Judicial decree.—The formal 
decree prepared by the land registra- 
tion office in pursuance to the order 
of the court is prepared by the chief 
of such office in his capacity as a chief 
clerk of courts of first instance in land 


De los Reyes v. De Villa, 48 
Govt. v. Abural, 39 


Reyes v. De Villa, 48 Philippine 227. 


Nature of formal decree for pur- 
poses of review see infra § 90. 


ee and vacating see infra § 


17... Old. Colony St. FR. Co. v. Phil= 
lips, 207 Mass. 174, 98 NE 792. 


_18. Old Colony St. R. Co. v. Phil- 
lips, Supra. 


_19. Old Colony St. R. Co. v. Phil- 
lips, supra. 


[a] Description of easement to 
which title is subject.—Where, in a 
proceeding to register title, the only 
issue with reference to a right of way 
over certain tide flats in dispute be- 
fore the land court was whether there 
was a way by water, an order for a 
decree that the title to petitioner’s 
flats be registered, subject to a right 
in favor of objector’s estate, as re- 
cited in a certain deed, was not ob- 
jectionable, as indefinite as to the 
limits of and uses of the way, but 
should be regarded, not as a statement 
of the whole nature of the easement 
but merely as a ruling on that feature 
which was in dispute before the land 
court, and as an adjudication that a 
valid easement was created in favor 
of the land conveyed over the flats, 
and that the easement continued, au- 
thorizing the entry of a final decree, 
in which would be worked out the de- 
tails of the objector’s right to the 
easement and the scope thereof. Old 
Colony St. R. Co. v. Phillips, 207 Mass. 
L4,) ISeNE) 792: 


20. Conformity to pleadings: 
Decrees in equity generally see Equi- 
ty §§ 854-861. 
Judgments generally see Judgments 
§§ 88-91. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


jaa 
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S §§ 70-72] 


set forth in the application for registration.2? A 
decree which adjudicates title to property by a dif- 
ferent description than that named in the applica- 
tion is void;?2. and a prayer for general relief does 
not authorize the adjudication by the court of the 
title to property other than that mentioned and de- 
seribed by the applicant merely because it appears 
to be owned by the same person or perhaps includes 
some of the land described in the application.?* Uj 
is not proper to adjudicate more land than the ap- 
plicant seeks to enter in the’ registry.24 Upon an 
application to register title to a tract of land the 
court may grant relief as to such portion thereof as 
the evidence shows the applicant to have title to, al- 
though the portion registered is less in amount than 
that described in the application.2°> Where the pe- 
tition prays for registration in the name of all of 
several joint petitioners, the court cannot decree 
registration in the name of only one of them.?® Un- 
der a general prayer that the ownership of real 
property be registered in favor of petitioner, the 
court is authorized to grant him the relief provided 
for in a statute governing registration of title to 
public lands oceupied by specified persons whose ti- 
tles have not been perfected.?7 


Defendant has been held to be entitled to a de- 
eree of registration when title is shown to be in him, 
although his pleading does not demand or pray for 
such relief.?* 


[§ 71] e. Entry.*® Under the provisions of stat- 
utes governing’ proceedings to register land titles?° 
the decree of a court determining and confirming a 
title to real property must be entered upon the ree- 
ords of the court.*+ Where the statute provides for 
an order for registration, to be followed by the is- 
suance of a formal decree,*? it is the entry of the 
formal decree of registration which constitutes the 
final step in the proceeding or the final decree ;?* 
and in the absence of evidence to the contrary, the 
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data noted on the final decree of registration as the 
date of its issuance and entry must be regarded as 
the true date of such entry.** 


[§ 72] f. Construction.*® A general order for 
registration of the title of petitioner imports a find- 
ing of every primary and subsidiary fact necessary 
to that conclusion.2® A decree ordering registration 
of title to specified land and buildings thereon in- 
cludes the land therein described and buildings 
thereon which are annexed to it in such manner as 
to have become a part of the freehold,?7 but it does 
not include removable chattels located on the land.** 
Where the decree orders that the land be registered 
in petitioner as trustee for other persons who as- 
signed their interests to the trustee so that he is in 
fact the beneficiary, the decree must be read as if 
the words descriptive of the trustee mean simply 
such person as an individual.*® A decree which sets 
forth the language of a purported reservation in a 
grant and which declares that such language did not 
create a valid reservation affecting such land, does 
not profess to deal with the validity of such reser- 
vation as of the time of the issuance of the decree, 
but deals with the original validity of the reserva- 
tion; as of the time of the grant in question.4° A 
decree which registers applicant’s title subject to 
“exceptions, reservations and conditions” contained 
in a specified recorded deed does not include a pro- 
vision in such deed for a lien upon the property as 
security for the payment of an annual amount to 
the grantor for maintenance of specified improve- 
ments.*? A judgment ordering registration of spec- 
ified land, excepting a portion not to exceed a spec- 
ified area of forest land, covered with described 
groups of trees, which is to be segregated after lo- 
cation by a designated surveyor, does not order the 
definite segregation of such area, but only the seg- 
regation of an area not to exceed that specified if 
it be found to be covered with the described groups 


“sue presented by the 


21. Escueta v. Director of Lands, 
16 Philippine 482. 

22. Furness’ Pet., 
Z1Sebeo1, 


[a] Thus, since the purpose of a 
proceeding under the Torrens Title 
Act is to adjudicate title to specific 
land, and one of the essential issues 
is the identity and description of the 
property, where the descriptions in 
the application and decree are so 
dissimilar as to establish a marked 
difference, it cannot be said that the 
decree adjudicating title to the land 
described in it has passed upon an is- 
application. 
Furness’ Pet., 62 Cal. A. 753, 218 P 61. 

23. Furness’ Pet., supra. 

24. Cusar v. Insular Govt., 13 Phil- 
ippine 319. 

Relief subject to ascertainment of 
area see Supra § 60 text and note 53. 

25. Glos v. Holberg, 220 Ill. 167, 
77 NE 80; Meighan v. Rohe, 216 N. Y. 
677 mem, 110 NE 165. 

26. Marella v. Agoncillo, 36 Philip- 
pine 982. 

Parties: 

Generally see supra §§ 23-25. 
Amendment as to see supra § 26. 

27. Order of Dominicans vy. Insular 
Govt., 7 Philippine 98. 

[a] Thus, if in a proceeding to 
register a land title, the government 
appears and opposes the inscription, 
the court is authorized to grant to 
the petitioner the benefits of Act No. 
926 § 54 par 6, providing for regis- 
tration of the title of specified occu- 


62 Cal. A. 753, 


pants of public lands (if the evidence 
justifies such relief), although the 
petition did not mention that act and 
although the director of lands was not 
cited. Order of Dominicans v. Insular 
Govt., 7 Philippine 98. 
28. Lewis v. Chamberlain, 69 Or. 
476, 139 P 571. 
Relief to defendant see supra § 66. 
29. Entry: 
Decrees in equity generally see Equi- 
ty §§ 835, 836. 
Judgments generally see Judgments 
§§ 181-222. 
30. See statutory provisions. 


31. Stewart v. Logan, 185 Cal. 435, 
LOW PES 5s 


32. See supra § 69. 


33. Roman Catholic Bishop v. Phil- 
ippine R. Co., 49 Philippine 546; De 
los Reyes v. De Villa, 48 Philippine 
227; Tambunting v. Manuel, 35 Phil- 
ippine 699. 


34. Bishop of Cebu v. Philippine 
R. Co., 49 Philippine 546; De los 
Reyes v. De Villa, 48 Philippine 227. 
See also Govt. v. Abural, 39 Philip- 
pine 996 (for purposes of appeal, date 
of rendition of court’s judgment and 
not date of issuance of final decree 
of registration determines running of 
statutory time). 

Expiration of time for petition of 
review see infra § 100. 


35. Construction: , 
Decree in equity generally see Equity 
§§ 862-864. 


Judgments generally see Judgments 
§§ 794-804. 


36. Nantucket v. Mitchell, (Mass.) 
170 NE 807; Prentiss v. Gloucester, 
236 Mass. 36, 127 NE 796. 


37. Noyes v. Gagnon, 
580, 114 NE 949. 


Matters concluded see infra § 76. 


38. Noyes v. Gagnon, 225 Mass. 
580, 114 NE 949. g 


39. Cunningham v. 
Mass. 385, 117 NE 909. 


Matters concluded see infra § 76. 


40. Brown v. Sudbury, 201 Mass. 
149, 87 NE 483. 


[a] Thus where a decree reads: 
Teas decreed that it appearing 
that the land described in the case ap- 
pears of record to be affected by a 
possible reservation by virtue of the 
following clause in the grant : 
[setting forth the clause], it is now 
determined that said language did 
not create a valid condition 
- ... affecting said: land,” such lan- 
guage will be construed to mean that 
the language of the grant was origi- 
nally insufficient to create any reser- 
vation, and not that the reservation 
is invalid by reason of the facts in- 
voked in the proceedings, especially 
where this conclusion is aided by the 
proceedings leading up to the decree. 
Brown v. Sudbury, 201 Mass. 149, 87 
NE 483. 


41. In re Bangle, 54 Cal. 
201 P 968. 


Decree ordering registration sub- 


225 Mass. 


Bright, 9278 


A. 415, 


‘ . te iva 
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of trees.*? eree of registration at any time for the purpose of 
[§ 73] g. Amendment or Correction.‘ A de- noting the extinguishment of registered interests, 


cree, in a proceeding to register title to land, may 
be amended on motion as to mere clerical errors, or 
by the insertion or striking out of any matter which 
would have been inserted or omitted as a matter 
of course if it had been asked for at the hearing as 
necessary or proper to carry out the decision of the 
court,** if the right has not been lost by negligence 
or unreasonable delay.4® After the term of court 
at which a decree is entered, the court has no ju- 
risdiction to change, set aside, modify, or annul, the 
decree.*® Where the statute provides that after 
the expiration of a specified period the decree be- 
comes final,*7 the court has no power to amend its 
decree after the expiration of the statutory peri- 
od.t8 Where the decree ordering registration is 
made subject to the segregation of an area not to 
exceed a specified amount of land covered with de- 
seribed groups of trees, after location by a desig- 
nated surveyor,*® the only thing final about such 
decree is that the area to be segregated is not to ex- 
ceed the amount of land specified,°® and the court 
may, more than four years after the issuance of 
such decree, amend it to order registration of the 
land without such segregation where it is found 
that none of the land in question is forest land coy- 
ered with the described groups of trees.°! Where 
the statute provides for the amendment of the de- 


maxim 


ject to outstanding rights see supra 
§ 81. applicable, 


42. Wirector of Lands v. David, 51 
Philippine 324. : 


_ the exercise of its equitable powers.°*® 


“de minimis non curat lex” 
because the court is en- 
tirely without jurisdiction to extend 
the time of the payment of such in- 


or the creation of new rights not appearing on the 
registry, or the correction of specified errors, but 
expressly forbids the opening of the original de- 
cree of registration, after the expiration of one year 
from the issuance of the decree of registration,°? 
the court has no authority to order an amendment 
not enumerated in the statute after the expiration 
of one year from the issuance of the decree of reg= 
istration,®? as an amendment for the purpose of in- 
eluding new owners.°* 


[§ 74] h. Opening or Vacating.®® A decree of 
registration may be opened for fraud practiced upon 
defendant by the petitioner.®°® The final decree 
cannot be vacated on the ground that a defendant 
who was served with summons failed to answer by 
reason of mistake, surprise, or excusable neglect,°* 
and the court is without authority to do so even in 
Under some 
statutes,°® a decree of registration may be opened 
upon application, within a specified time of its en- 
try, of parties having an interest in the property.®° 
Further it has been held that in a proceeding to reg- 
ister title to land, it is within the discretion of the 
court to set aside on motion a decree which is not 
void, but is irregular.*t The power of the court to 
set aside or vacate its judgment is limited as in oth- 
er cases;°? and the court has no power to set aside 
56. Baart v. Martin, 99 Minn. 197, 


108 NW 945, 116 AmSR 394; Agoo v. 
Tavora, 34 Philippine 475. 


[a] Evidence held not to show 


Amendment or modification of or- 
der see infra § 73. 


43. Amendment or correction: 
Decrees in equity generally see Equi- 
ty §§ 871-936. 
Judgments generally see Judgments 
, §§ 449-483. 


44. In re Palmyra Island, 21 Ha- 
wali 431. 
[a] Conformity of decree to true 


interest of parties, where it fails to 
state these interests accurately, 
.Should be ordered on motion to amend 
the decree. In re Palmyra Island, 21 
Hawaii 431. : 


[b] Motion to amend, including 
matters of substance, may be granted 
as to inaccuracies in the decree. ‘In 
re Palmyra Island, 21 Hawaii 431. 


45. In re Palmyra Island, supra. 


[a] Eleven days after entry of de- 
cree is not too late for motion to 
amend. In re Palmyra Island, 21 Ha- 
wali 431. 

46. McIntosh v. Glos, 304 Ill. 620, 
1386 NE 781. 


[a] Extension of time for reim- 
bursement of defendant.—(1) Where 
the court entered a decree, setting 
aside tax deeds, under which the de- 
fendant claimed title, on the condition 
that the applicant pay to the defend- 
ant, within a certain number of days 
following the entry of the decree, a 
certain amount and interest, the court 
could not, after the close of the term, 
extend the time within which such 
interest was payable. McIntosh vy. 
Glos, 304 Ill. 620, 136 NE 781. (2) In 
such case; the fact that the amount 
of such interest was comparatively 
small (forty-four dollars and twenty- 
four. cents), and the only loss to de- 
fendant would be the loss of the use 
of this amount for approximately 
three months, does not render the 


terest where the term has expired. 
McIntosh y. Glos, supra. 


Amendment or correction 
term: 
Decrees generally see Equity § 874. 
Judgments generally see Judgments 
§§ 437-441. 


47. See statutory provisions. 


48. Director of Lands yv. David, 50 
Philippine 797; Manlapas v. Llorente, 
48 Philippine 298. 


[a] Area.—After the issuance of 
the decree of registration of a land 
upon a judgment which has become 
final, ordering said registration, no 
error can be corrected any longer, re- 
garding the area of the land. Man- 
lapas v. Llorente, 48 Philippine 298. 


49. Construction see supra § 72. 


50. Director of Lands v. David, 51 
Philippine 324. 


after 


51. Director of Lands v. David, 
supra. 

52. See statutory provisions, 

53. Garcia v. Reyes, 51 Philippine 
409. 

54. Garcia v. Reyes, supra. 

[a] Thus an amendment to include 


new owners and their existing mort- 
gage liens, even with the consent of 
the original registered owners, and on 
the allegation that certain registered 
mortgage liens on the property are 
fraudulent, but against the opposition 
of the registered mortgage creditors, 
cannot be ordered under the statute 


after the expiration of one year from |- 


the issuance of the decree. Garcia v. 


Reyes, 51 Philippine 409. 


55. Setting aside or vacating: 
Decree in equity generally see Equity 
§§ 871-936. , 
ee ued generally see Judgments §§ 


fraud.—Where the evidence shosvs 
that the contestants were not in the 
actual possession or occupancy of 
the land in question, but merely culti- 
vated it, once or twice during a period 
of years, and where in a petition for 
the registration of the said land a 
statement appears that no other per- 
son than the petitioner claims the 
land, such facts are insufficient to 
show that the petitioner acted sur- 
reptitiously or fraudulently in pre- 
senting his petition and are insuffi- 
cient to require the setting aside of 


the judgment for fraud. Lerma v. 
Antonio, 6 Philippine 236. 
57. Murphy v. Borgen, 148 Minn. 


375, 182 NW 449. 


[a] General statute applying to 
mistakes and amendment has no ap- 
plication to a proceeding to register 
title to land, and cannot serve as a 
basis for power to vacate a final de- 
cree on behalf of a defendant who was 
served with summons. Murphy v. 
Borgen, 148 Minn. 375, 182 NW 449. 


58. Murphy v. Borgen, supra. 
59. See statutory provisions. 


60. Reed v. Siddall, 89 Minn. 417, 
95 NW 308. 


61. Lewis v. Chamberlain, 
CASS aS) eae ks 


[a] Decree for defendant, entered 
in absence of plaintiff and her counsel, 
is not void, but irregular, an‘d it is in 
the discretion of the court on motion 
to set it aside. Lewis v. Chamberlain, 
69 Or. 476, 189 P 571. 


62. Sackett v. Morse, 53 Cal. A. 592, 
200 P 742. But see Baart v. Martin, 
99 Minn. 197, 108 NW 945, 116 AmSR 
394 (stating that the provisions of 
general statutes as to opening and 
vacating of ordinary judgments is in- 
applicable in land registration pro- 
ceedings). } 


69 Or. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 74-75] 


or vacate on motion a judgment not void upon its 
face unless the motion be made upon the grounds 
and within the time specified by statutory provi- 
sions governing such motions.°? A motion to set 
aside the judgment made within the statutory pe- 
riod after the rendition of the judgment should be 
granted where the affidavits of merits upon which 
the motion is made are sufficient.°4 A decision ad- 
judicating title does not become final until the stat- 
utory period after the interested parties have been 
notified of its entry®® has elapsed,®® and during 
that period it may be set aside by the trial court.*7 
Where the court enters a judgment of ownership of 
the land, but neither makes nor enters a decree of 
registration, it has power to open its judgment de- 
claring ownership since the proceeding is still pend- 
ing and undetermined #® but where the moving par- 
ty for vacation and setting astde of such judgment, 
by reason of a ciaim that part of the land in ques- 
tion was previously registered in his favor in a land 
title proceeding, fails to produce evidence of such 
inclusion but relies on the report of a surveyor ap- 
pointed by the court to investigate such claims, and 
such report fails to substantiate the claim, the mo- 
tion must be dismissed.°® After the expiration of 
the term during which a decree is entered, the court 
has no power to vacate and set aside the decree ex- 
cept in matters of form or for mere clerical errors.*° 

Effect of vacation. Where a decree, before becom- 
ing final, is properly vacated and another substi- 
tuted in its place, ordering registration in the name 
of the rightful owners, the original petitioner can- 
not thereafter claim any rights or interests under 
the original decree." 


In cadastral proceedings.’? A judgment ordering 
registration in a cadastral proceeding will not be 
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set aside on motion made after such judgment has 
become final and unappealable;7* the decree in such 
a proceeding cannot be opened after the statutory 
time allowed for opening it has elapsed.** A gen- 
eral statute providing for relief against judgments 
obtained against a party through his mistake, inad- 
vertence, surprise, or inexcusable neglect*® is not 
not applicable to cadastral proceedings.7* But a 
statute providing for relief from a judgment ren- 
dered by default where a party thereto is unjustly 
deprived of a hearing by fraud, accident, mistake, 
or excusable neglect, where the application for such 
relief is made within a specified time from the date 
when such petitioner first learns of such judgment** 
is applicable in cadastral cases where such stat- 
ute is expressly mentioned by the statutory provi- 
sions governing such proceedings.7® The applica- 
tion for relief under such statute must be made 
within the time specified in the statute,7® and such 
relief cannot be granted where the application is 
made after such time.®® This statute does not avail 
a person seeking relief on the ground of excusable 
neglect from a default judgment in a cadastral pro- 
ceeding which declared a specified lot to be public 
land, where it is shown that his failure to file a claim 
to such lot was due to inexcusable neglect.81 Where 
a decree of partition is made in a cadastral pro- 
ceeding, which affects preferential rights in viola- 
tion of a statutory prohibition of such a decree, an 
order setting aside such a decree of partition is 
proper,®? and the fact that it is addressed to the 
Chief of the General Land Registration Office in- 
stead of to the registrar has no effect on the court’s 
jurisdiction. 


[§ 75] i. Conclusiveness—(1) In General. Al- 
though it has been held that a decree that petitioner 


63. Sackett v. Morse, 53 Cal. A. 592, 
200 P 742. 


[a] Application made after statu- 
tory period is too late. Sackett v. 
Morse, 53 Cal. A. 592, 200 P 742. 


64. Beggs v. Riordan, 44 Cal. A. 
230, 186 P 187. 


[a] Affidavits held sufficient.—Af- 
fidavits of merits to the effect that ‘de- 
fendant in proceeding who was served 
by publication stated all facts to his 
attorney and was advised of a com- 
plete defense, and by his attorney that 
he had examined the proceedings lead- 
ing up to plaintiff’s tax title, and 
found irregularities in them, some of 
which were pointed out, and that the 
attorney had advised his client of a 
complete defense, are sufficient. 
Beggs v. Riordan, 44 Cal. A. 230, 186 
PLS 


65. See statutory provisions. 

66. Roman Catholic Archbishop v. 
Sunico, 36 Philippine 279. 

67. Roman Catholic Archbishop v. 
Sunico, supra. 

68. Tambunting v. Manuel, 35 Phil- 
ippine 699. 


69. Tambunting v. Manuel, su- 
pra. 
{a] Burden on moving party to es- 


tablish claim.—(1) A person who 
makes a motion to the court of land 
registration.that the judgment of that 
court be vacated and set aside and 
that there be excluded from the land 
which the applicant was entitled to 
have registered under the judgment 
sought to be vacated three parcels of 
land described in the motion is in no 
better position than he would have 
been if he had appeared as a re- 
spondent in the original proceeding 


and opposed the registration of the 
three lots in question on the ground 
stated as the basis of that motion. 
Tambunting v. Manuel, 35 Philippine 
699. (2) On such motion it was the 
duty of the moving party not only to 
show legal reasons for the opening of 
the judgment but also to present 
evidence, proving his ownership of 
the land which he desired to have 
excluded from the judgment, of such 
a character as would overcome the 
claim of ownership established by the 
evidence of the applicant. 'Tambunt- 
ing v. Manuel, supra. (3) On such 
motion if the moving party fails to 
establish his ownership of the lands 
sought to be excluded the motion 
should be dismissed. Tambunting v. 
Manuel, supra. 


70. Mooney v. Valentynovicz, 
Ill. 118, 99 NE 344. 


71. Ventura v. Felix, 26 Philippine 
500. 

72. Nature of proceedings see Su- 
pra § 11. 

73. Govt. v. De la Cruz, 48 Philip- 
pine 983; Director of Lands v. Abada, 
41 Philippine 71. 


[a] Illustration.—Where, after the 
entry of judgment in a cadastral pro- 
ceeding and before said judgment be- 
came final, the parties submitted an 
agreement as to certain lots, “without 
prejudice to the claim of both parties 
being decided later on’ as to a speci- 
fied lot, the court set aside the former 
judgment, and four months after the 
entry thereof, a motion to set aside 
the original judgment was presented 
as to said lot, it was held that the 
original judgment has become final 
and could no longer be altered as to 
said lot, the period for taking an ap- 


255 


peal having expired. Govt. v. De la 
Cruz, 48 Philippine 983. 


74. Director of Lands v. Abada, 41 
Philippine 71. 


75. See statutory provisions. 


76. Caballes v. Director of Lan‘ds, 
41 Philippine 357. 


77. See statutory provisions. 


78. Caballes v. Director of Lands, 
41 Philippine 357. 


79. Caballes v. Director of Lands, 
supra. 


80. Caballes v. Director of Lands, 
supra. 


81. Montes v. Tayabas First In- 
stance Ct., 48 Philippine 640. 


[a] Thus where in a cadastral case 
a specified lot is decreed to be public 
land, petitioner for relief from the 
judgment as to such lot does not 
show excusable neglect in making a 
claim of ownership of possession as 
to such lot where it appears that 
the lot was surveyed by the cadastral 
surveyors and monuments were placed 
at the boundaries, and that such pe- 
titioner did file a claim as to another 
lot separated from the lot in ques- 
tion by a watercourse, so that peti- 
tioner was put on notice that the lot 
in question would receive a separate 
number in the survey; further, in 
such case, petitioner’s ignorance of 
English or Spanish cannot aid him 
where he was represented by a law- 
yer as to the lot which he did claim. 
Montes v. Tayabas First Instance Ct., 
48 Philippine 640. 


82. Manalo y. Lukban, 
pine 973. 
83. Manalo v. Lukban, supra. 


48 Philip- 
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does not have title to the land in question is res ju- 
dicata upon all questions adjudicated by the court,** 
there is also authority that a judgment dismissing 
an applieation for the registration of land does not 
operate as res judicata between the applicant and 
the opponent who has successfully resisted the ap- 
plication,®® and the applicant or any person deriy- 
ing title from him may institute another proceed- 
ing for the registration of the same land.** A judg- 
ment in such proceedings declaring that a defend- 
ant is the owner of a parcel of land, excluded from 
the petition and from registration, is not res judica- 
ta as between the same parties in a subsequent ac- 
tion of ejectment for recovery of this pareel.*? 
Where in a proceeding to register title to land 
claimed by possession an adjoining owner is prop- 
erly notified and the government intervenes, but 
such adjoining owner fails to enter any opposition, 
a decree in such proceeding adjudicating title in the 
government is res judicata as to such adjoining 
owner and his successor in interest who seeks, in 
a proceeding brought for that purpose, to register 
a title to a piece of land included in the original ad- 
judication.** 

[§ 76] (2) Matters Concluded. A decree in a 
proceeding to register title to land is conclusive of 
the rights of the parties*® such as to the fact of 
petitioner’s ownership of the premises in question,®° 
or the width of an appurtenant easement.®! The 
provisions of a statute that a decree of registration 
shall bind the land, quiet title thereto, and be con- 
elusive as to all persons®? is not violated by holding 
that a fictitious trustee’s individual interest in land 
registered in him as trustee for others is subject to 
attachment by ereditors where the nominal regis- 
tered beneficiaries have assigned their interest to 
such trustee and he is in fact the beneficiary.°* <A 
judgment of registration adjudging petitioner to be 
the owner in fee simple subject to specified condi- 
tions, restrictions, and reservations does not pur- 
port to extend the force of such conditions or re- 
strictions so as to make them covenants running 
with the land, but merely establishes the existence 


REGISTRATION OF LAND TITLES 


[§§ 75-77 


of such conditions or reservations and subjects the 
title to whatever operative force they may have.°* 
A decree ordering registration of title to specified 
land and buildings thereon affects title to such land 
and buildings which are annexed in such manner 


-as to have become a part of the freehold, but it does 


not affect title to removable chattels located on the 
land.®® The adjudication of area in a proceeding 
to register title is conelusive®® and cannot be al- 
tered for the sole purpose of making such area agree 
with that given in a survey subsequently prepared 
in connection with a cadastral proceeding.®* <A de- 
cree of registration is conclusive as to boundaries 
of the land, title to which is adjudicated,®*® but it 
is not conclusive as to land beyond a boundary line 
of such land.®® c 


[§ 77] (8) Persons Conclided—(a) In General. 
Under the statutes, in the absence of fraud, actual 
or constructive,t a decree of registration binds all 
the world.2 A statutory provision that the decree 
of registration shall be conclusive upon all persons 
whether mentioned by name in the petition or in- 
cluded in “all whom it may coneern,”* apples only 
to persons who were parties in the proceeding, prop- 
erly notified thereof;* a decree of registration is 
void as to persons who have or claim any interest 
in the land, and whose names and addresses are 
known or can be ascertained upon diligent inquiry, 
and who have not been made parties to the proceed- 
ing.” However, under some statutes,® a decree of 
registration is binding against all persons made par- 
ties by publication, although not personally served 
with notice,’ and against all persons who may claim 
any interest in the land whether or not they appear 
in the proceeding.* Although a statute does not pro- 
vide for assent to the proceeding by those who may 
have an interest in the land,® yet when such persons 
do assent they cannot thereafter question the de- 
eree.t® A person who claims an interest in the 
land is not concluded by a judgment of registration 
where he was not made a party to the proceeding 
and was prevented from intervening by petition- 
er’s refusal to receive notice of his appearance, and 


84. ' Wood v. Wilson, 256 Mass. 340, 
152 NE 355. 


{a] Thus a decree in proceedings 
for registration of land title is res 
judicata in subsequent proceedings 
involving same land, where the parties 
are reversed. Wood y. Wilson, 256 
Mass. 340, 152 NE 355. 


85. Ramento vy. Sablaya, 38 Philip- 
pine 528; Henson v. Director of Lands, 
37 Philippine 912; Roman Catholic 
Archbishop v. Director of Lands, 35 
Philippine 339. See also Gibbs v. Sa- 
manillo, 25 Philippine 392 (when a 
parcel of land situated between the 
property of the applicant and of the 
opponent is recognized in a decision 
by the court of land registration as 
belonging to the opponent, and is 
therefore excluded from the regis- 
tration of the applicant’s property, it 
must consequently be recognized as 
belonging to the applicants herein, as 
against the applicant in the former 
and opponent in the present case, for 
they are the successors. of the oppo- 
nent in that first case who was rec- 
ognized as the owner of the parcel). 


Res judicata generally see Judg- 
ments §§ 1154-1525. 


86. Henson v. Director of Lands, 
37 Philippine 912; Roman Catholic 


Archbishop v. Director of Lands, 35 
Philippine 339. 
ey: Manila v. Lack, 19 Philippine 


es. Aquino v. Director of Lands, 39 
Philippine 850. 


89. Mooney v. Valentynovicz, 
Ill. 118, 99 NE 344. 

90. Mooney v. Valentynovicz, 
pra. 


91. Studley v. Kip, 245 Mass. 242, 
139 NE 485. 


92. See statutory provisions. 


93. Cunningham v. Bright, 
Mass. 385, 117 NH 909. 


Construction of decree see supra § 
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su- 
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94. Mapel v. Canady, 189 Cal. 373, 
208 P 280. 


95. Noyes v. Gagnon, 
580, 114 NE 949. 


Construction see supra § 72. 
96. Govt. v. Arias, 36 Philippine 


225 Mass. 


194; Govt. v. Caballero, 34 Philippine 
540; Cuyugan v. Sy Quia, 24 Philip- 
pine 567. 
97. Govt. v. Arias, 36 Philippine 
Bye Govt. v. Caballero, 34 Philippine 
0. 


_ 98. Tremont Housing Corp. v. Mar- 
ion De Vries, Inc., 137 Mise. W41> 242 
NYS 128. 

_ 99. Tremont Housing Corp. v. Mar- 
ion De Vries, Inc., supra. 

1. See infra § 78. 

2. Riley v. Pearson, 120 Minn. 
210, 139 NW 361, LRA1916D 7; New 
York v. Wright, 243 N. Y. 80, 152 NE 
472; Floral Park Mut. Fuel Co. v. 
Fiske, 128 Misc. 349, 218 NYS 128; 
Rubin v. Smith, 122 Mise. 5, 202 NYS 
861 [aff 210 App. Div. 876 mem, 206 
NYS 955 mem]. 


3. See statutory provisions. 

4 Sheaff v. Spindler, 339 Ill. 540, 
171 NE) 652. 

5. Sheaff v. Spindler, supra. 

Wecessary parties see supra § 23. 

Notice see supra §§ 27-30. 

6. See statutory provisions. 

7. Alba v. De la Cruz, 17 Philip- 
pine 49. 


_ 8 Delos Reyes v. Paterno, 34 Phil- 
ippine 420; Bscueta v. Director of 
Lands, 16 Philippine 482. 

9. See statutory provisions. 


10. Mooney v. Valentynoviez, 262 
Ill. 355, 104 NE 645. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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by opposing such claimant’s motion to intervene.11 


Infants. By the provision of some of the stat- 
utes'* minors are conclusively bound by the de- 
eree.18 


A married woman, who was of age at the time the 
proceedings were instituted, and who was served 
with process, is bound by a decree of registration.'+ 


Adjoining owner. A decree of registration is bind- 
ing on an adjoining owner who was made a party 
but who failed to contest the petition,t® and on his 
successor in interest,1® regardless of what induced 
such adjoining owner to refrain from contesting the 
petition.!? 


Partnership. A decree of registration in the name 
of a partner does not bar the rights of another part- 
ner who consents to the proceeding in this form on 
the understanding that it should not affect his rights, 
where no rights of innocent purchasers are in- 
yolved;1*® if there was a partnership in such prop- 
erty before such registration, there was a partner- 
ship after the registration decree.?® 


United States. A decree of registration is not 
binding on the United States and its subsequent 
vendees where it was rendered before the United 
States has parted with its proprietary title to the 
land.?° 
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Grantor. decree of registration of title in a 
trustee for the benefit of named beneficiaries is 
binding on the beneficiaries’ grantor who was made 
a party to the proceeding, althongh he did not enter 
an appearance;*+ and even where he is not made a 
party it 1s binding on him after the statutory period 
for the appearance of interested persons not made 
parties?” has elapsed.?* 


[§ 78] (b) Effect of Fraud or Forgery. Under 
some of the statutes governing proceedings to reg- 
ister title to land,?* a decree is not conelusive or 
binding as to persons against whom it was obtained 
by fraud,?° or forgery.*° The decree has also been 
held not to be conclusive in the case of fraud even 
in the absence of such statutory provision.?? 


[§ 79] j. Collateral Attack. Although it has 
been held, under some of the statutes governing pro- 
ceedings to register title to land,?® that a decree of 
registration, after it has become final and conclusive, 
cannot be collaterally attacked,” it has also been 
held that such a decree is subject to collateral at- 
tack where error or want of jurisdiction appears af- 
firmatively on the face of the record,®® but not 
where such want of jurisdiction does not so appear,*+ 
although the decree was obtained by fraud.*? 

[§ 80] k. Cancellation or Setting Aside in Eq- 
uity.** Under the statutes*+ a decree of registra- 


11. Hawes v. 
65, 144 NYS 11 [rev 136 NYS 188]. 


Necessary parties see supra § 23. 
12. See statutory provisions. 


13. White v. Ainsworth, 62 Colo. 
513, 163 P 959, AnnCas1918C 179. 


Cancellation see infra § 80. 


14. Jones v. York County, 26 F. 
(2d) 623 (decided under Nebraska 
statute). 

15. Studley v. Kip, 245 Mass. 242, 
139 NE 485; Reed v. Siddall, 89 Minn. 
417, 95 NW 303. 


[a] Permitting prior defendants 
to come in.—Where the judgment is 
opened and persons who were not no- 
tified of the proceedings are permitted 
to come in and assert their claims, 
a person who was a defendant in the 
original proceeding and against whom 
judgment was regularly entered is 
not entitled as a matter of right to 
come in and defend against such oth- 
er claimants. Reed v. Siddall, 89 
Minn. 417, 95 NW 303. 


16. Studley v. Kip, 245 Mass. 242, 
139 NE 4865. 


17. Studley v. Kip, supra. 

18. Hammel v. Feigh, 143 Minn. 
DS LSS NW. 25:70: 

19. Hammel v. Feigh, supra. 

20. Shevlin-Mathieu Lumber Co. 


v. Fogarty, 130 Minn. 456, 153 NW 871. 


Titles or interests which may be 
registered see supra §§ 5-10. 


21. Rasch v. Rasch, 278 Ill. 261, 
115 NE 871. 

22. See statutory provisions. 

23. Rasch vy. Rasch, supra. 

[a] Thus, where grantees con- 


veyed toa trustee, who registered his 
title, the grantor is precluded from 
asserting the deed was a mortgage, 
since he might have intervened in the 
registration proceeding or had it re- 
opened within two years after the de- 
cree’s entry. Rasch v. Rasch, 278 Il] 
261, 115 NE 871. 


24. See statutory provisions. 


25. Cooper v. Buxton, 186 Cal. 330, 
199 P 6; Moakley v. Los Angeles Pac. 
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Clark, 159 App. Div.; R. Co., 99 Cal. A. 74, 277 P 883; 


Sack- [a] Concealment of known claim 
ett v. Morse, 53 Cal. A. 592, 200 P by petitioner, and failure to make such 
742; Rock Run Iron Cor Vv. Miller, | claimant a party, constitutes fraud 
156 Ga. 136, 118 SE 670; New York|and renders the decree void as to 
v. Wright, 243 N. Y. 80, 152 NE 472.| such party Henry v. White, 123 


[a] Constructive fraud.—Filing of 
title registration petition, not naming 
reversioners under deed to petitioners’ 
grantor, is constructive fraud, because 
of which they were not notified and 
hence were not bound by decree. 
Moakley v. Los Angeles Pac. R. Co., 
99 Cal. A. 74, 277 P 883. 


{b] Basing application for regis- 
tration on forged deed known by ap- 
plicant to be forged amounts to fraud. 
Rock Run Iron Co. v. Miller, 156 Ga. 
136, 118 SE 670. 


[ec] Not fraud.—(1) Mistakes in 
registration proceedings under the 
Torrens Law ‘do not constitute the 
“fraud” referred to in the statute, and 
afford no ground for attacking the 
conclusive effect of a judgment of reg- 
istration. Cooper v. Buxton, 186 Cal. 
330, 199 P 6; Sackett v. Morse, 53 Cal. 
AGE 92,6 200 ei 42 New “Orkin. 
Wright, 122 Misc. 686, 204 NYS 532 
[aff 214 App. Div. 775, 210 NYS 833 
(aff 243 N. Y. 80, 152 NE 472)]. See 
also Rubin v. Smith, 122 Misc. 5, 202 
NYS 861 [aff 210 App. Div. 876 mem, 
206 NYS 955 mem] (allegations of 
mistakes, errors, or irregularities do 
not allege fraud in purchaser’s action 
to recover purchase price on the 
ground of invalidity of vendor’s Tor- 
rens title). (2) Official examiner in 
proceedings under the Torrens Law is 
not guilty of fraud, actual or con- 
structive, under the statute, in fail- 
ing to discover and report the city’s 
interest in land under water. New 
pies v. Wright, 243 N. Y. 80, 152 NH 
72. 


Setting aside or cancellation in equi- 
ty see infra § 80. 


26. Rock Run Iron Co. vy. Miller, 
156 Ga. 136, 118 SE 670. 


27. Henry v. White, 123 Minn. 182, 
143 NW 324, LRA1916D 4; Arpold v. 
Smith, 121 Minn. 116, 140 NW 748; 
In re Riley, 120 Minn. 210, 139 NW 
361, LRA1916D 7; Baart v. Martin, 99 
Minn. 197, 108 NW 945, 116 AmSR 394, 


Minn. 182, 143 NW 3o4, LRA1916D 4; 
Riley v. Pearson, 120 Minn. 210, 139 
NW 361, LRA1916D 7; Baart v. Mar- 
tin, 99 ‘Minn. LOT, 108 NW 945, 116 
AmSR 394. 


[b] One who was knowingly mis- 
named in the summons in title regis- 
tration proceedings, and neither ap- 
peared nor was personally served, is 
not bound by a Torrens decree, such 
facts constituting fraud. Arnold v. 
Smith, 121 Minn. 116, 140 NW 748. 


Cancellation or setting aside decree 
see infra § 80. 


Collateral attack see infra § 79. 
28. See statutory provisions. 


29. Jones v. York County, 
(2d) 623 (decided under Nebraska 
statute); Drake v. Frazer, 105 Nebr. 
162, 179 NW 393, 11 ALR 766; Floral 
Park Mut. Fuel Co. v. Fiske, 128 Misc. 
349, 218 NYS 128; New York ov. 
Wright, 122 Misc. 686, 204 NYS 532 
[aff 214 App. Div. 775, 210 NYS 833 
(aff 243 N. Y. 80, 152 NE 472]; Le- 
garda v. Saleeby, 31 Philippine 590. 


30. Jones v. Wellcome, 141 Minn. 
852, 170 NW 224, 2 ALR 891; Henry v. 
White, 123 Minn. 182, 143° NW 324, 
LRA1916D 43 "in re Riley, 120 Minn. 
210, 139 NW 361, LRA1916D 7. 


[a] Thus a judgment for the ap- 
plicant in proceedings under the Tor- 
rens Act may be collaterally attacked, 
where the want of jurisdiction, due 
to failure to serve known claimants, 
appears from the judgment roll itself. 
Henry v. White, 123 Minn. 182, 143 
NW 324, LRA1916D 4. 


31. State v. Ries, 123 Minn. 397, 
143 NW 981, LRA1916D 1; Henry v. 
White, 123 Minn. 182, 143 NW 324, 
LRA1916D 4. 

32. Henry v. White, supra. 

33. Cancellation on petition for re- 
view see infra § 100. 
sans constitutes fraud see supra § 


34. 


26 F. 


See statutory provisions. 
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tion may be cancelled or set aside for fraud*® in 
an action brought for such relief within the time 
allowed for such a proceeding by the statute.*° 
There is also authority that a decree of registration 
may be cancelled ror fraud in equity, even in the 
absence of such a statutory provision.** 

Time for bringing suit. An action to cancel the 
decree lies although the time for a summary rem- 
edy provided by the statute, by filing a caveat 
against registration before it has become conclusive, 
has not expired.*® The action is properly brought 
if commenced within the time allowed by a general 
act limiting the time for an action for relief from 
fraud.?® However, where the action to set aside 
the deeree is based on mistake, it is governed by the 
limitations provided in the statute*® as to actions 
for recovery of registered land, and not by the pro- 
visions of the general statute as to limitations of 
actions for relief from fraud.*? 


Petition. A petition for cancellation of a decree 
of registration for fraud is sufficient if it alleges 
facts constituting fraud upon petitioner.t? Where 
the statute provides a remedy for fraud in obtain- 
ing a decree of registration as the person defrauded 
would have if the land were not registered under 
the provisions of the statute, a petition in an action 
to vacate a decree which contains an allegation that 
the facts alleged therein are a fraud on the court 
brings the case squarely within the statute.*? How- 
ever, it has also been held that a petition which mere- 
ly alleges misstatements in the examiner’s reports 
and that the report constituted a fraud on the court, 
without alleging that the statements were fraudu- 
lently made, is insufficient.*4 


Issues. The court, in an action to cancel a decree 
of registration, cannot consider the sufficiency of 
the evidence upon which the decree was based,*° for 
which reason it cannot consider the proceedings or 
evidence upon which a prior decree quieting title 
to the land was based, and which decree was evi- 
dence in the registration proceeding.*® 


Findings. Findings of the facts constituting 
fraud, in a suit to set aside a decree of registration 
on that ground, are not insufficient for the absence 


35. Rock Run Iron Co. v. Miller, 
156 Ga. 136, 118 SE 670. 

36. Rock Run Iron Co. y. Miller, 
supra. And see infra text and notes 
388-48. 42. 
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covery of registered land not brought 
within one year after the registration. [a] 
Cooper v. Buxton, 186 Cal. 
PNG; 


Rock Run Tron Co. v. Miller, 


[§§ 80-82 


of a direct finding of fraud.t7 However, a finding 
which amounts merely to one that there was a mis- 
take is not a sufficient finding of fraud.*® 


[§ 81} 17. Proceedings for Review—a. In Gener- 
al. The statutes make various provisions for the 
review of decisions of the tribunal to which appli- 

vation for registration is originally made,*® as by 
provision for ‘appeal to a court of original jurisdic. 
tion wherein a jury trial of the issues may be had,” 
or for appeal to a court of general appellate juris- 
diction in the manner of proceedings for appeal in 
other civil actions.®1 Further, the statutes ordina- 
rily make provision for review by the court in which 
the proceedings are originally brought in cases of 
decrees obtained by fraud.°? 


[§ 82] b. Appeal for Trial of Issues—(1) In 
General. In Massachusetts provision is made for 
the framing of issues in the Land Court, or as it 
was originally called the “Court of Registration,” 
for trial by jury in the Superior Court,®* the prac- 
tice originally being by an appeal to the Superior 
Court wherein the issues were framed for trial in 
the Superior Court,°* but under amendatory stat- 
utes the issues are framed in the Land Court and 
the jurisdiction of the Superior Court is limited to 
such issues.°® 

Production of evidence. Respondents are not re- 
quired to offer any evidence in the court below, but 
can reserve their testimony for presentation at the 
trial of the appeal, or even there may take the ver- 
dict of the jury upon the case as made out by the 
petitioner.°°® 

Questions of law. Where the finding of facts has 
become final, the question of what decree should be 
entered thereon is one of law, and an appeal will 
not le to the Superior Court for a jury trial on the 
facts.57 In such case the appeal should be to the 
Supreme Judicial Court on the ground that the de- 
cree asked for was unwarranted as a matter of law.®8 
If the judge, when properly requested by the defeat- 
ed party, decides that no questions of fact are in- 
volved and for this reason declines to frame issues, 
or to allow issues after he has framed them, his de- 
cision may be reviewed by the Supreme Judicial 


200 P 742. 


a Thus a finding that court was 
led to believe” a certain fact when 
rendering a decree ordering registra- 
tion was not a conclusive finding that 


330, 199 


37. Baart v. Martin, 99 Minn. 197, 
108 NW 945, 116 AmSR 394. 


[a] Title under void judgment.— 
Registration proceedings taken by 
purchasers of infant’s land at sale un- 
der judgment of circuit court, void 
for want of jurisdiction, without the 
infant having been made a party to 
such proceedings, should be set aside. 
Kirk v. Mullen, 100 Or. 563, 197 P 300. 


38. Rock Run Iron Co. y. Miller, 
156 Ga. 136, 118 SE 670. 


39. Headley v. Van Ginkel, 83 Cal. 
Ai 445,257 P 117. 


40. See statutory provisions. 


41. Sackett v. Morse, 53 Cal. A. 592, 
200 P 742; Cooper v. Buxton, 186 Cal. 
350) 199" Pare. 


[a] Thus an action to set aside a 
registration decree on the ground of 
mistake is governed, not by the three- 
year statute of limitations for actions 
for relief on the ground of mistake 
but by Torrens barring action for re- 


156 Ga. 136, 118 SE 670. 


[a] Thus a petition for cancella- 
tion of a decree of registration which 
alleges petitioner’s ownership of spec- 
ified Jand, that defendant knew of 
such ownership when he applied for 
registration of a title thereto, that 
defendant based his application for 
registration upon a forged deed which 
he knew to be forged, all of which 
amounted to a fraud upon petitioner, 
is sufficient. Rock Run Iron Co. v. 
Miller, 156 Ga. 136, 118 SE 670. 


43. Headley v. Van Ginkel, 83 Cal. 
A, 445, 257 P 117. 


44. Rubin v. Smith, 122 Mise. 5, 
202 NYS 861 [aff 210 App. Div. 876 
mem, 206 NYS 955 mem]. 


45. White v. Ainsworth, 62 Colo. 
51'3,.163) BP 959; AnnCas1918C 179. 


46. White v. Ainsworth, supra. 


47. Headley v. Van Ginkel, 83 Cal. 
A. 4465 257 (Pani? 


48. Sackett v. Morse, 53 Cal. A. 592, 


such belief was result of any fraud, 
deceit, or false testimony of the pe- 
titionér, amounting to nothing more 
than a finding that court was mistak- 
en, which would not affect the con- 
clusive nature of a decree under such 
statute. Sackett v. Morse, 53 Cal. A. 
592, 200 P 742. 

49. See statutory provisions. 

50. See infra §§ 82-87. 

51. See infra §§ 89-99. 

52. Cancellation or setting aside 
decree in equity see supra § 80. 

Petition for review see infra § 100. 

53. Weeks v. Brooks, 205 Mass. 
458, 92 NE 45. 

54 See infra §§ 83, 84. 

55. See infra §§ 83, 84. 

56. Weeks v. Brooks, 205 M : 
458, 92 NE 45. hee 

57. Foss v. Atkins, 201 Mass. 158, 
87 NE 189. 


58. Foss y. Atkins, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


— 


Bidens 
§§ 82-84] 


Court upon exceptions or report;°® and the right to 
a jury trial is not lost by the lapse of time occa- 
sioned in the prosecution of the exceptions, since, 
if the issues having been disallowed the proceeding 
could not properly be certified by the recorder, the 
reversal of the order leaves the issues for certifica- 
tion and transmission as framed, with the indorse- 
ment of disallowance omitted.®° 


Who may appeal. Where the interests of the pub- 
lie are involved and the state or commonwealth is 
a proper party, it has a right to appeal from an ad- 
verse decision.®°t So a city has a right to appeal 
where the registration proceedings affect the bound- 
ary of a public way.°? Where the state is a party, 
the attorney-general need not act in person or 
through a regular assistant in taking an appeal, but 
may be represented by private counsel,®*® and it is 
no objection that the same counsel represents a mu- 
nicipal corporation where there is no inconsistency 
in the claims of the two parties.®* 
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the questions to be submitted to the jury are limit- 
ed by the issues*® which are to be framed in the 
Land Court where the statute so provides,®® al- 
though it has been held that they may be amended 
in the Superior Court if found insufficient properly 
to present all the matters specified in the appeal,°* 
or the Superior Court may frame additional issues 
relating to the matters specified;°* but since it can 
try no matters except those specified in the appeal, 
where the appeal is by its language limited to the 
matters which appear in the issues filed with it, the 
jurisdiction given by the appeal is no broader than 
the statement in the issues.°° 


[§ 84] (3) Record and Report. After an appeal 
has been duly claimed of record, the issues are to be 
framed by the Land Court,*° and copies of all ma- 
terial papers must be filed in the appellate court by 
appellant within the time prescribed by the stat- 
ute,“+ and the judge is also required to transmit a 
full report of his decision so far as material to the 


[§ 83] (2) Issues. 


59. Weeks v. 
458, 92 NE 45. 


[a] Illustration.—The issue on a 
petition for registration of title was 
whether any, or how much, of the 
petitioner’s land was affected by an 
agreement which imposed building re- 
strictions on the lands of the parties 
thereto situated on C avenue, lying 
between the “junction” of C avenue 
and B street on the east and a limit 
some distance west thereof. The di- 
rection of C avenue altered slightly 
east of the crossing of B street, and 
its width there was greater than west 
of the crossing. B street was nar- 
rower east of the crossing than west 
of it, and the two crossed at a quite 
acute angle. Both the street and the 
avenue had been widened, all of which, 
with the location of the land in ques- 
tion, was conceded to be shown on a 
plan in evidence. The real question 
litigated was whether the land, or 
any of it, was west of the “junction” 
of the two streets, which in turn de- 
pended on what was meant by the 
“junction.” It was held that, the par- 
ty aggrieved by findings of fact in the 
land court being entitled as of right 
to a jury trial on appeal to the Su- 
perior Court, the judge of the Land 
Court could not finally decide the case 
as a matter of law, thereby precluding 
an appeal, on the ground that the un- 
contradicted evidence was for the pe- 
titioner, since although the construc- 
tion of the agreement was for the 
court, in the light of all the evidence, 
its application to the land was a ques- 
tion of fact, resting on inferences to 
be drawn from all the testimony. 
Weeks v. Brooks, 205 Mass. 458, 92 
NE 45. 


60. 


Brooks, 205 Mass. 


Weeks v. Brooks, supra. 


61. McQuesten v. Atty.-Gen., 
Mass. 185, 72 NE 965. 

62. Woburn First Nat. Bank v. Wo- 
burn, 192 Mass. 220, 78 NE 307. 


187 


63. McQuesten v. Atty.-Gen., 187 
Mass. 185, 72 NE 965. 

64 McQuesten vy. Atty.-Gen., su- 
pra. 


65. Barker v. Kennard, 226 Mass. 
586, 116 NE 391; ,Luce v. Parsons, 
192 Mass. 8, 77 NE 1032. 


{a] Ilustration——Where the is- 
sues are confined to the question of 
whether respondent has acquired ti- 
tle by adverse possession to any por- 
tion of the land claimed, or has ac- 
quired by prescription the right to 
maintain a dam or dikes on the land 
claimed, a right of flowage under the 


Upon an appeal from the 
Land Court to the Superior Court for a jury trial 


Mill Act is not to be submitted where 
the Mill Act confers no privilege of 
flowage on respondent because the 
dam was placed on the land in viola- 
tion of statutes providing that a mill 
or dam shall not be placed on the land 
of any person without such grant, 
conveyance, or authority from the 
owner as would be necessary to con- 
vey land, there being no contention 
or evidence that the owner of the land 
by grant or conveyance ever gave 
authority to any person to place the 
dam on the disputed land and it not 
being placed on the land of respond- 
ent. Barker v. Kennard, 226 Mass. 
586, 116 NE 391. 


66. Foss v. Atkins, 193 Mass. 486, 
79 NE 763. 


fa] Issues on appeal.—On appeal 
from the Land Court to.the Superior 
Court the issues were, under the 
acts of 1898-1899, to be frained in the 
Superior Court, but under the act of 
1902 the issues must be framed in the 
Court of Land Registration, now 
known as the Land Court, and this 
provision has been continued in 
force by the subsequent statutes, and 
the framing of such issues is nec- 
essary to complete an appeal. Foss 
v. Atkins, 193 Mass. 486, 79 NE 763. 


[b] Rule applied.— Respondents 
duly claimed an appeal, but after is- 
sues had been framed they were dis- 
allowed, and for want of this preced- 
ent condition, the appeal not having 
been perfected, the Superior Court 
never acquired jurisdiction. It fol- 
lows that the orders denying the mo- 
tion to frame issues in that court, 
and granting the motion to dismiss, 
were right. Weeks y. Brooks, 205 
Mass. 458, 92 NE 45. 

[ce] Specific findings.—A judge of 
the Land Court need not make specific 
findings on the issues framed for the 
Superior Court on appeal to it. Old 
Colony St. R. Co. v. Thomas, 205 Mass. 
529, 91 NE 1006, 18 AnnCas 247. 


[d] Effect—The action of the 
judge of the Land Court in framing 
issues for the Superior Court on ap- 


peal to it prima facie establishes the, 


pertinency of the issues, and in the 
absence of a showing to the con- 
trary it will be assumed that the is- 
sues are material, and that all mate- 
rial facts were passed on in the Land 
Court. Old Colony St. R. Co. v. 
Thomas, 205 Mass. 529, 91 NE 1006, 
18 AnnCas 247. 

[e] Requests.—The refusal of re- 
quested issues is not error, although 
they would present the question more 


questions involved, which by analogy to an auditor’s 
report 1s made prima facie evidence.‘? 


Tt is) not 


clearly than the one submitted, where 
the trial judgment places a proper 
construction upon the issue submit- 
ted. Hughes v. Williams, 218 Mass. 
448, 105 NE 1056. 


67. Luce yv. Parsons, 192 Mass. 8, 
77 NE 1082. 


68. Luce v. Parsons, supra. 


[a] Good reason.—‘‘We should ex- 
pect that the Superior Court would 
not frame additional issues, or change 
the existing issues, except for very 
good reasons.’’ Luce v. Parsons, 192 
MASS 7 tSyp dl aN Be VO igis 


{b] If the appeal is perfected, the 
Superior Court may modify or en- 
large the issues sent up, or prepare 
additional issues where such a course 
becomes necessary for an intelligent 
trial of the controversy. Weeks v. 
Brooks, 205 Mass. 458, 92 NE 45. 


69. Luce v. Parsons, 192 Mass. 8, 
77 NE 1032. 


70. See supra § 83. 


71. Weeks v. Brooks, 
458, 92 NE 45, 


[a] Entry.—Under Rev. L, c 128 §§ 
13, 15, authorizing appeals from, the 
Land Court to the Superior Court, and 
providing that the appeal shall be 
entered within thirty days, and on the 
“entry of appeal” appellant shall file 
in the Superior Court copies of all 


205 Mass. 


| material papers in the case, certified 


by the recorder, etc., an entry of an 
appeal in the Superior Court is an en- 
try with a proper officer of the court 
at the place where its records are kept 
and where the clerk does his work, and 
the mere receipt of the papers on ap- 
peal by the clerk or an assistant clerk 
at his residence is not an entry in 
court, since ec 159 § 18, providing that 
for entering orders and issuing writs 
the “court shall always be open,” does 
not mean that there is a court which 
is open wherever a clerk or assistant 
is found, without the presence of any 


justice. Old Colony St. R. Co. v. 
Thomas, 205 Mass. 529, 91 NE 1006, 
18 AnnCas 247. 

72. Weeks v. Brooks, 205 Mass. 


458, 92 NE 45. 


[a] Effect.—Where the judgment 
of the Land Court on petition to regis- 
ter title determines as an inference 
of fact that ‘fa full and unobstructed 
use of the strip in question as a way 
for teams and persons on foot had 
been acquired by prescription in favor 
of the respective respondents’ es- 
tates,” this report, if unaffected, is 
sufficient to support respondents’ 
claim; but if the jury, on all the evi- 


1120 [53 C.J.] 


necessary that the evidence before the Land Court 
should be reported.7* Where the decision is that 
an omission in a will to provide for the testator’s 
chiidren was intentional, a report setting out the 
decision of the court and stating that it was arrived 
at after hearing testimony which was to the effect 
that the omission was intentional is sufficient,’* al- 
though it does not set out the provisions of the will 
in detail, the number of the testator’s children, and 
the fact that respondent was one of them.*® A re- 
port may be introduced in evidence, although the 
proceeding was pending at the time the statute, with 
reference to such report, went into effect.7° There 
is no record to transmit until the issues have been 
framed and allowed."* 


[§ 85] (4) Questions for Jury. Questions of 
fact depending on the credibility of the witnesses 
and the view of the testimony taken by the jury 
are properly left to their determination.‘ 


[§ 86] (5) Instructions. The jury should be in- 
structed to consider the whole evidence together, in- 
eluding a decision of the Land Court, and, if they 
find the claims of the parties evenly balanced, to 
decide against the party that has the burden of 
proof.*® 


[$ 87] (6) Final Disposition. Where an issue for 
a jury is framed and.the issue transferred to the 
Superior Court for trial, it does not remove the ease, 
which still remains in the Land Court for final dis- 
position after the answer of the jury has been c¢er- 
tified.° Where a decision by the Superior Court 
dismissing an appeal from the Land Court because 
of failure to have issues of fact framed in the Land 
Court is affirmed by the Supreme Judicial Court, 


[a] Ir 
a provision that 


dence, find the report controlled, its 
probative effect disappears. Bigelow 
Carpet Co. v. Wiggin, 209 Mass. 542, 
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In Massachusetts.—(1) Under 
“after any decision 


[§§ 84-90 


the only question remaining in the case is what de- 
cree should be entered on the finding of fact.*+ 


[§ 88] c¢. Report of Questions to Appellate 
Court. By some statutes provision is made for the 
report of questions from the court of original regis- 
tration to an appellate court for determination. Be 


[§ 89] d. Appeal, Writ of Error, or Exceptions 
—(1) In General. Whether a question should be 
presented by appeal or on exceptions may depend 
on the provisions of the governing statute.** <A 
statutory provision that certain matters shall not 
be questioned after the expiration of a stated time 
after final judgment does not apply to prevent the 
review of a final judgment.** 


[§ 90] (2) Judgments Reviewable. Where a 
statute permits appeals on points of law from any 
final order, decision, Judgment, or decree, an ap- 
peal will not lie from a decision as distinguished 
from a decree of the Jand court where no decree has 
yet been entered.’° An appeal does not he from a 
denial of defendant’s application for a jury trial,*° 
nor from a denial of defendant’s motion to dismiss 
the application.87 A deeree ordering registration 
on payment by applicant to respondent of the 
amount expended by him on the premises and ¢an- 
celing tax deeds held by him on condition of the 
payment is a final and appealable decree.*® Where 
exceptions to an auditor’s findings of fact have been 
submitted to a jury which sustains the findings, and 
the excepting party makes a motion for a new trial 
which is overruled, the judgment overruling the 
motion for a new trial is not a final judgment upon 


dicial Court for revision in the same 
manner as questions of law are taken 


95 NE 938. 


73. Woodvine vy. 
40, 79 NE 882. 


[a] Sufficiency.—A report of the 
judge of the Land Court need state 
only briefly the important matters oc- 
curring at the hearing before him, 
especially where respondents were 
twice defaulted and failed to offer 
evidence of the matters averred in 
their answers. Old Colony St. R. Co. 
v. Thomas, 205 Mass. 529, 91 NE 1006, 
18 AnnCas 247. 


74 Woodvine vy. Dean, 194 Mass. 
40, 79 NE 882. 


Dean, 194 Mass. 


75. Woodvine vy. Dean, supra. 

76. Woodvine v. Dean, supra. 

77. Weeks v. Brooks, 205 Mass. 
458, 92 NE 45, q 

78. Hughes v. Williams, 218 Mass. 


448, 105 NE 1056. 


79. Cohasset v. Moors, 204 Mass. 
173, 90 NE 978. 
[a] Instruction held not errone- 


ous, although objectionable as apt to 
mislead the jury into thinking that, 
unless the jury found upon the whole 
evidence that its preponderance was 
in favor of the petitioner, they should 
follow the Land Court and find for 
respondent, thus placing the burden 
of proof upon the petitioner, although 
under the issue the burden was on re- 
spondent. Cohasset v. Moors, 204 
Mass. 173, 90 NE 978. 


80. Bigelow Carpet Co. v. Wiggin, 
209 Mass. 542, 95 NE 938. 


81. Foss vy. Atkins, 201 Mass. 158, 
87 NE 189. 


82. See statutory provisions. 


or decree dependent on the determi- 
nation of questions of law” the Court 
of Registration ‘“‘may report such de- 
cision or decree for the consideration 
of’ the Supreme Judicial Court, a 
question cannot be reported when it 
does not appear that an order or de- 
cree will follow the decision as a con- 
sequence, but it is not necessary that 
there should be a formal order or de- 
cree upon the record, if the report 
shows that the case is ready for judg- 
ment or decree which would be en- 
tered but for the question of law, and 
provides for a decree when the doubt 
as to that question is removed. In re 
Welsh, 175 Mass. 68, 55 NE 1048. (2) 
A question may be reported to the 
Supreme Judicial Court from the Su- 
perior Court after an appeal to that 
court from a decision of the Land 
Court, where the Superior Court tried 
the isstie without a jury. Lancy v. 
Snow, 180 Mass. 411, 62 NE 735. (3) 
After a decision by the Supreme Court 
upon a case reported by the Superior 
Court after an appeal to that court 
from the Land Court, the case goes 
back to the Superior Court which 
must determine finally the matters 
involved in the appeal and remand 
its decision to the Land Court. It 
is only when questions of law come 
directly to the Supreme Court from 
the Land Court that the Supreme 
Court makes a certificate of its deci- 
sion to that court. Jeffery v. Winter, 
190 Mass. 90, 76 NE 282. 


83. See cases infra this note. 


[a] In Massachusetts.—(1) Under 
a statute providing that questions of 
law arising in the Land Court on any 
decision or decree may be taken by 
any party direct to the Supreme Ju- 


to that court from the Superior Court 
(see statutory provisions), (2) the 
proper method of taking to the Su- 
preme Judicial Court questions of 
law arising from an order of the Land 
Court overruling exceptions to a mas- 
ter’s report is by an appeal and not 
by a bill of exceptions (Welsh v. 
Briggs, 204 Mass, 540, 549, 90 NE 
1146). (3) although it can be done by 
way of a bill of exceptions (Welsh 
v. Briggs, supra [‘“‘When an appeal 
is taken from an order of the court 
overruling or sustaining exceptions 
to a master’s report, the whole record 
is before the appellate court and it 
can dispose of the case by directing 
what the final decree is to be. But 
where the correctness of the order of 
the court overruling or sustaining ex- 
ceptions to a master’s report is 
brought up by a bill of exceptions, 
the case has to go back to the inferior 
eourt for further hearing’’]). (4) 
So error in denying a petitioner’s mo- 
tion to withdraw his application may 
be urged on an appeal directly from 
the Land Court to the Supreme Judi- 
cial Court (Foss v. Atkins, 204 Mass. 
Sos. SOM INE FOS ine Cb) although the 
question of law may be raised by ex- 


ception (Foss y. Atkins, 201 Mass. 
158, 87 NE 189). 
84. Partenfelder v. Peo., 157 App. 


Div. 462, 142 NYS 915 [aff 211 N. Y. 
355, 105 NE 675]. 


85. In re Castle, 19 Hawail 436. 


86. Peters v.’ Duluth, 119 Minn. 
96, 137 NW 390, 41 LRANS 1044. 


87. Peters v. Duluth, supra. 


88. Harts v. Glos, 279 Ill. 485, 117 
NE 68. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 90-93] 


which a writ of error will le.8® 


[§ 91] (3) Persons Entitled. One who is not 
prejudiced by the decree and who has no interest in 
the property affected is not in a position to main- 
tain a writ of error.®°® 

[§ 92] (4) Saving and Presentation of Questions 
for Review. As in other appellate proceedings,°! 
questions will not ordinarily be considered which 
have not been properly raised and presented for 
review in the court below.°? An objection to an or- 
der of reference cannot be first made on appeal.®* 
So it cannot be objected that an application was 
not dismissed without prejudice, where the petition- 
ers did not ask in the lower court that it should be 
without prejudice.°* An objector who fails to ex- 
cept to a judgment overruling his demurrer to the 
petition cannot assert that the petition sets forth 
no cause of action,®® although he assigns error on 
exceptions pendente lite to a judgment dismissing 
exceptions to the final report of the examiner, in- 
cluding his exception to his ruling, overruling the 
objector’s demurrer.°* An objection to the corpo- 
rate capacity of a corporation seeking registration 
cannot be urged on appeal, where it was not ques- 
tioned by defendant’s answer.®? An objection be- 
cause of the absence of necessary parties may be 
taken on appeal,®® as, for example, the absence of 
beneficiaries in a suit respecting trust property.®® 


Objections to report of examiner or auditor. The 
- same rules apply with reference to the mode of pre- 
serving for review the rulings as to objections and 
exceptions presented to the report of the examiner 
as are applicable to the review of objections and ex- 
ceptions to the reports of masters in chancery.! 
A question as to the sufficiency of evidence cannot 
‘be raised for the first time on appeal, where not 
raised before the examiner, or on the trial in the 
court below by objections or exceptions to the ex- 


89. Smith v. Floyd County Bd. of 
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before the examiner and the court be- 


tS Coal waked 


aminer’s report.2, Where the examiner does not re- 
turn the evidence taken by him, a party cannot com- 
plain where he has not asked the trial judge for a 
rule on the examiner to report the evidence and to 
file it. Where exceptions to an auditor’s findings 
of fact are submitted to a jury which sustains the 
findings, and a motion for a new trial is overruled, 
the losing party should except pendente lite to the 
judgment refusing the new trial, upon which error 
may be assigned in a bill of exceptions tendered 
after the final disposition of the case, and assign- 
ing error on the final judgment therein.* 


Certificate or transcript of evidence. Where there 
has been a reference to an examiner and additional 
evidence is taken by the court on the coming in of 
his report, the proper method to preserve it is by a 
certificate of evidence,® but where the hearing be- 
fore the court is on the pleadings, the report by the 
examiner of the evidence and his findings, and the 
exceptions to his report, the report is a part of the 
record and no certificate of evidence is necessary.® 
Where the transcript of the evidence is presented at 
the time the decree is presented and filed, but is not 
signed by the chancellor at the time through inad- 
vertence, it may be signed by him after the close 
of the term as of the date of its presentation and 
filing.? Notice of the actual signing of the certifi- 
cate of evidence is not necessary where plaintiffs in 
error had notice of its presentation at the time the 
decree was signed.® Plaintiffs in error may file a 
supplemental transcript showing a hearing before 
the chancellor on a motion to strike an additional 
transeript.® 


[§ 93] (5) Taking of Appeal and Transfer of 
Cause. An appeal in proceedings for the registra- 
tion of title must be taken in the manner prescribed 
by the statute,‘° and within the time prescribed.11 
So, where the statute so requires, papers must be 


[a]. Exhibits.—Where the statute 


Education, 166 Ga. 535, 143 SE 578. 


90. Mundt v. Glos, 246 Ill. 636, 93 
NE 49. 


[a] Ilustration.—A legatee under 
the will of the grantor of land which 
the grantee orally agreed to recon- 
vey has no interest in the land, and 
is not entitled to appeal from a de- 
cree registering the title of the pur- 
chaser at a sale on foreclosure of 
a mortgage given by the grantee. In 
re Waban Rose Conservatories, 218 
Mass. 533, 106 NE 137. 


Who may allege’ error see infra § 
6. : 
91. See Appeal and Error § 580 et 


92. Skinner vy. Glos, 274 Ill. 58, 113 


NE 59; Bjork ¥. Glos, 256 Ill. 447, 
100 NE 233. 
[a] Rule applied to: (1) Conten- 


tion that application does not give 
book and page where a trust deed is 
recorded. McDonnell v. Glos, 266 Ill. 
504, 107 NE 897. (2) Objections as 
to evidence before examiner. Skin- 
ner v. Glos, -274 Ill. 58, 1138 NE 59; 
Teninga v. Glos, 266 Ill. 121, 107 NE 
126. (3) Objection that abstracts of 
title were incompetent because the 
necessary preliminary proof had not 
been made. Bjork v. Glos, 256 Ill. 447, 
100 NE 233. (4) uestion as to the 
constitutionality of provision deny- 
ing certain holders of tax titles the 
right to register title. McMahon v. 
Rowley, 238 Ill. 31, 87 NE 66. 


{[b] A specific objection urged on 
appeal need not be considered, the 
general objections to evidence urged 


low not being sufficiently specific to 
advise them thereof. Teninga v. Glos, 
266) De 2a 0 TING 2.6. 

93. In re Reed, 204 Cal. 119, 266 
P 948. , 

94. Ambos v. Glos, 314 Ill. 438, 145 
NE 639. ; 

95. Davis v. Varn Turpentine, etc., 
Co., 167 Ga. 690, 146 SE 458. 


96. Davis v. Varn Turpentine, 
ete., Co., supra, 
97. Gage v. Consumers’ Electric 


Light Co., 194 Ill. 30, 64 NE 653. 


98. Wilson v. Central Trust Co., 
285 Ill. 427, 120 NE 739. 


99. Wilson v. Central Trust Co., 
supra. 

1. Glos v. Hoban, 212 Ill. 222, 72 
NE 1; Gage v. Consumers’ Electric 
Light Co., 194 Ill. 30, 64 NE 658. 

[a] Objections to evidence.—An 
appellate court cannot consider an 
objection to the admission of evi- 
dence by the examiner which was not 
made in the objections filed to the re- 
port of the examiner and in the ex- 
ceptions to such report filed in the 
circuit court. Glos v. Hoban, 212 Ill. 
22a ke INI AC 


Saving objections to hearing, find- 
ing, and report of master generally 
see Appeal and Error § 767. 


2. Gage v. Consumers’ Electric 
Light Co., 194 Ill. 30, 64 NE 653. 


3. Walsh v. Timm, 308 Ill. 504, 
140 NE 1; Cregar v. Spitzer, 244 Il. 
208, 91 NE 418; McMahon v. Rowley, 
238 Ill. 31, 87 NE 66. 


provides that the examiner shall not 
be required to report the evidence sub- 
mitted to ‘him except on the request 
of some party to the proceeding or by 
the direction of the court, a party 
who has made no attempt to obtain a 
rule on the examiner to file the ex- 
hibits in his possession in court is 
in no position to complain that such 
exhibits were not returned into court. 
Mundt v. Glos, 246 Ill. 636, 93 NE 49. 


4 Smith v. Floyd County Bd. of 
Education, 166 Ga. 535, 143 SE 578. 


5. Troyer v. Erdman, 320 Ill. 140, 
150 NE 657. 


6. Troyer v. Erdman, supra. 
7. Walsh v. Timm, 308 Ill. 504, 140 
NE 1. 


8. Walsh vy. Timm, supra. 
9. Walsh vy. Timm, supra. 


10. Crawford v. Roloson, 254 Mass. 
163, 149 NE 707; Lewis v. Chamber- 
lain, 61 Or. 150, 121 P 430. 


[a] Prayer for appeal.—Where the 
statute provides that an appeal may 
be allowed if prayed for at the time 
of entering the order or decree, no 
appeal will lie unless prayed for at 
the time the decree was entered, even 
though the decree was entered with- 
out notice to counsel. Lewis v. 
Chamberlain, 61 Or. 150, 121. P 430: 


11. See cases infra this note; and 
notes 12-16. 


{a] In the Philippine Islands.—(1) 
Under Act No. 2347 § 26, appeals from 
final decisions of the Court of Land 
Registration must be perfected with- 
in thirty days from the date on which 
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prepared and transmitted as soon as may be,!? and, 
if the statute is not complied with, a motion for con- 
tinuance should be denied.!* Hven in the absence 
of an express provision of the statute therefor, it 
has been held that a notice of appeal from an or- 
der of registration should be noted with the regis- 
trar upon the certificate of registration and in the 
registration book.t* Where, under the statutes, 
questions of law arising out of the trial in the Su- 
perior Court on an appeal from the Land Court may 
be brought to the Supreme Judicial Court and ques- 
tions of law arising in the Land Court may be tak- 
en directly to the Supreme Judicial Court,!® there 
may be two bills of exceptions in a single case, one 
arising out of the trial in the Superior Court, and 
one arising out of the hearing in the Land Court.*® 


[§ 94] (6) Review—(a) Scope and Extent—aa. 
In General. As in other proceedings’? as a general 
rule the appellate court will consider only the er- 
rors apparent of record,+*® and ordinarily will not 
consider matters as to which error is not assigned,'® 
or abstract questions.*° A contention that the pre- 
liminary proof for the admission of abstracts was 


REGISTRATION OF LAND TITLES 


i a 
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insufficient will not be considered where it is not 
pointed out in what respect the proof was insuffi- 
cient,?4 and where the matter is not referred to in 
the argument.?2. The court will not go outside the 
findings of a referee and search the record for a 
basis for additional findings to support the judg- 
ment.2® A reference by the trial judge to a letter 
will not permit such letter to be considered as evi- 
dence, where such letter is not in record, although 
it is referred to by the petitioner in his brief.** 
Where the question presented for determination is 
the construction of a written instrument, the court 
on appeal will ordinarily decide its meaning with- 
out reference to the decision of the trial judge;?° 
where, ‘however, the significance of its words is con- 
trolled by the intention of the parties, weight may 
be given to his findings.*® 

[§ 95] bb. Nature of Decisions Reviewable. Ex- 
cept as the statute may otherwise provide, the de- 
cision of the court to which the original application 
for registration is made as to a question of fact is 
final,?7 and a review may be had only as to ques- 


the defeated party receives a copy of 
the decision. Roman Catholic Bishop 
v. Director of Lands, 34 Philippine 
623. (2) The bill of exceptions must 
be presented within such _ period. 
Santiago v. Manuel, 39 Philippine 869; 
Director of Lands v. Maurera, 37 
Philippine 410; Cordoba v. Alabado, 
34 Philippine 920. (38) The time be- 
gins to run immediately upon the re- 
ceipt of the decision, but stops run- 
ning on the presentation of a motion 
for a rehearing until such motion is 
decided and notice thereof is given to 
appellant. Director of Lands v. 
Maurera, supra; Paez v. Berenguer, 
6 Philippine 521. (4) It begins to 
run again on the day on which notice 
of the order denying the motion for 
rehearing is received. Director of 
Lands v. Maurera, supra. (5) The 
presentation of a motion for a new 
trial stops the running of the thirty 
days until the motion is decided and 
the defeated party has notice of the 
order of the court on the question. 
Roman Catholic Archbishop v. Suni- 
co, 36 Philippine 279; Roman Catholic 
Archbishop v. Director of Lands, 34 
Philippine 623. (6) The presentation 
of the bill of exceptions after the ex- 
piration of the thirty days is too late 
and the bill will be dismissed on 


motion. Govt. v. Abural, 39 Philip- 
pine 996; Director of Lands vy. 
Maurera, supra. (7) The Court of 


Land Registration is without author- 
ity to grant a motion for an exten- 
sion of such time after its expiration. 
Director of Lands v. Maurera, supra; 
Bermudez v. Director of Lands. 36 
Philippine 774. (8) If the motion for 
an extension is made before the ex- 
piration of the time, it is within the 
discretion of the court to extend the 
same. Director of Lands v. Maurera, 
supra. (9) The period of ten days for 
the presentation and perfection of the 
bill of exceptions in ordinary actions 
and proceedings has no relation 
whatsoever to the period of thirty 
days allowed for the appeal and pres- 
entation of the bill of exceptions in 
land registration cases. Santiago v. 
Manuel, 39 Philippine 869. (10) The 
manner of taking an appeal from a 
judgment rendered in a proceeding 
brought in the Court of First Instance 
for the inscription of an immovable 
property in the registry of property 
is essentially distinct from that of 
an appeal taken from a judgment ren- 
dered in an ordinary action brought 
in the same Court of First Instance. 


The difference is that in the first case 
the party should appeal by present- 
ing and perfecting the bill of excep- 
tions within the peremptory period of 
thirty days counted from the date on 
which the party excepting received a 
copy of the judgment rendered in such 
proceeding; while in the latter case 
the party excepting and wishing to 
appeal from a judgment rendered in 
such ordinary action has the duty to 
present and perfect his bill of excep- 
tions precisely within the period of 
ten days following the date on which 
such exception has been noted down, 
or following the date of the notice of 
the order denying the motion for a 
new trial in accordance with the pro- 
Vision) .of }Act.- No.( 190. 8 143, as 
amended by Act No. 1123. Santiago 
v. Manuel, supra. (11) In proceed- 
ings for inscription in the registry 
of property, the motion for a new 
trial with a view to set aside the 
judgment rendered by the court as 
well as the appeal, presentation, and 
perfection of the corresponding bill 
of exceptions must necessarily be 
made within the peremptory period of 
thirty days, counting from the date 
on which the party excepting received 
a copy of the final judgment. When 
such period has expired without the 
interested party having asked for the 
setting aside of the judgment and for 
a new trial and without having inter- 
posed an appeal or presented the cor- 
responding bill of exceptions, such 
party has absolutely lost his right 
by not having made use of it accord- 
ing to the provision of Act No. 2347 
§ 26 which has amended Acts Nos. 
496, 1484. Santiago v. Manuel, supra. 


12. Crawford vy. Roloson, 254 Mass. 
163, 149 NE 707. 


[a]. Preparation of papers.—Under 
Gen. L. c 212 § 11, the duty of _pre- 
paring papers for the Supreme Judi- 
cial Court touching questions coming 
before it from the Land Court is 
placed directly on the, recorder, and 
from performance thereof he cannot 
be relieved. Crawford v. Roloson, 
254 Mass, 163, 149 NE 707. 


[b] Due diligence is not shown 
where a delay continues from August 
17 to September 23, where occasioned 
by the fact that counsel is on vaca- 
tion and that a carbon copy has been 
mislaid. Crawford v. Roloson, 254 
Mass. 163, 149 NE 707. 


[ec] Expense.—The preparation of 
papers or copies for the presenta- 


tion of cases in the Supreme Judicial 
Court is at the expense of the party 
prosecuting the review. Crawford v. 
Roloson, 254 Mass. 163, 149 NE 707. 


13. Crawford v. Roloson, supra. 


14. Peo. v. O’Loughlin, 136 NYS 
3839; Lachmann v. Brookfield, 135 
NYS 261. 

15. See statutory provisions. 

16. Woodvine y. Dean, 194 Mass. 
40, 79 NE 882. 

17. See Appeal and Error § 2362. 

18. See cases infra notes 21-26. 

_19. Gibbs v. Samanillo, 25 Philip- 
pine 392. 


Assignment or specification of er- 
cbt Badeyt cores see Appeal and Error §§ 


20. In re Bangle, 54 Cal. A. 415, 
201 P 968. 
[a] Illustration.—On appeal from 


a decree which erroneously stated the 
title to be subject to conditions and 
restrictions in a deed not in the chain 
of title, the validity of other condi- 
tions and restrictions in a deed in the 
chain of title will not be determined, 
Since questions with reference there- 
to are abstract and may be properly 
decided after remand of the case. In 
re Bangle, 54 Cal. A. 415, 201 P 968. 


21. Gibson v. Glos, 271 Ill. 368, 111 
NE 128. 
22. Gibson v. Glos, supra. 


23. Jamieson, etc., Co. v. Reynolds, 
169 App. Div. 107, 154 NYS 836. 


24 Towle v. Protestant Eniscopal 
Church Donations, 259 Mass. 256, 156 
NE 70. 

25. Erickson v. Ames, 264 Mass. 
436, 163 NE 70. 


26. Erickson vy. Ames, supra. 


27. Rice v. Vineyard Grove Co., 
(Mass.) 169 NE 664; Holmes v. Bar- 
rett, (Mass.) 169 NE 509; Bucella v. 


Agrippino, 257 Mass. 483, 154 NE 79;. 


Webber v. Cox, 256 Mass. 595, 153 NE 
457; Packard v. Duxbury First 
Cong. Parish, 256 Mass. 250, 152 NE 
921; Day v. Boulle, 234 Mass. 25, 124 
NE 672; Carr v. Frye, 225 Mass. 531, 

NE 745; Hartt v. Rueter, 223 
Mass. 207, 111 NE 1045; Habib v. 
Evans, 222 Mass; 
Gorton-Pew Fisheries Co. v. Tolman, 
210 Mass. 402, 97 NE 54, 38 LRANS 
882; Govt. v. Abella, 49 Philippine 
491; De los Santos v. De la Cruz, 27 


For later cases, developments and changes in the law see Annotations, same title and section number. 


480, 111 NE 362; 


Y See a a 
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tions of law apparent on the record.?8 
ing as to a question of fact is final, unless it can 
be said that the evidence as a matter of law is in- 
sufficient to justify the conclusion reached,?® and 
it is for the trial judge to decide what evidence he 
will rely on;3° but a respondent may on appeal in- 
sist that the proofs as to title in fee of applicant 
were insufficient to support a decree of registra- 
The decision of the trial judge as to mat- 
ters within his discretion cannot ordinarily be re- 
viewed,°* except in a case of clear abuse.*? 
(b) Who May Allege Error.*+ 
cannot complain of an error which does not preju- 
dice him,?* or which is due to his own fault.*¢ 


tion.?1 


[§ 96] 


Philippine 469. 


[a] Findings held final: (1) That 
petitioner had right of way over the 
Jand in dispute. Webber v. Cox, 256 
Mass. 595, 153 NE 457. (2) That at 
the time of the making of a will and 
of the death of the testator the only 
reasonable means of access to certain 
property was by the way in question. 
Gorton-Pew Fisheries Co. v. Tolman, 
210 Mass. 402, 97 NE 54, 38 LRANS 
88. (3) That under the grant appear- 
ing of record the petitioner’s land ex- 
tended only to the north side line of 
respondant railroad’s location. Hurl- 
but Rogers Mach. Co. v. Boston, etc., 
R. Co., 235 Mass. 402,126 NE 789. (4) 
That plaintiff's predecessor was not 
in possession under an agreement to 
purchase. Curtis v. Goodwin, 232 
Mass. 538, 122 NE 711. (5) That it 
was not the intention of the parties 
to merge title conveyed by mort- 
gages and deed, unless a contem- 
plated sale was consummated. Chef- 
fee v. Geageah, 253 Mass. 586, 149 
NE 620. (6) That parish was not in- 
corporated prior to 1828. Packard v. 
Duxbury First Cong. Parish, 256 
Mass. 250, 152 NE 921. (7) Extent of 
easement in passageway so far_as in- 
volving determination of fact. Leven- 
Aa vy. Ciampa, 251 Mass. 379, 146 NE 
681. 


[b] Location of lines.—(1) Loca- 
tion of lines, described in deed by 
courses and distances, on earth or 
plan, is a fact question. Crawford v. 
Roloson, 262 Mass. 527, 160 NE 303. 
(2) Engineering theories as to varia- 
tion of compass and calculation of 
courses in divers instruments, re- 
specting distant lands, present no le- 
gal question respecting location of 
boundary lines described in deed. 
Crawford v. Roloson, supra. 

28. Hornor y. Barnard, (Mass.) 171 
NE 82; Holmes v. Barrett, (Mass.) 
169 NE 509; Allen,v. Wood, 256 Mass. 
343, 152 NE 617; Bessey v. Ollman, 


242 Mass. 89, 136 NE 176; Solovicos 
Vv. MacLachlan, 236 Mass. 402, 128 
NE 592. 

{a] Held findings of law: That a 


petitioner for registration had no 
way of necessity over defendant’s 
land. Hart v. Deering, 222 Mass. 407, 
tl! INTE Sa 


[b] An appeal does not lie from 
a judgment of the Land Court where 
there is no question of law apparent 
of record. Van Ness v. Boinay, 214 
Mass. 340, 101 NE 979. 


[ec] On exceptions only questions 
of law are presented and the findings 
of fact made by the Land Court must 


stand, if warranted on any view of 
the evidence with its justifiable in- 
ferences. Erickson v. Ames, 264 


Mass. 436, 163 NE 70. 


29. Boston Five Cents Sav. Bank 
v. Massachusetts Gen. Hospital, 255 
Mass. 583, 152 NE 40; Levenson v. 
Ciampa, 251 Mass. 379, 146 NE 681; 
Boston, etc., R. Co. v. Reardon, 226 
Mass. 286, 115 NE 408. 


[a] In the absence of the evidence 
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So the find- [§ 97] 


in his report.*?7 


[§ 98] 


A party 


a decision of the judge of the Land 
Court on a question of fact is con- 
clusive (1) on exceptions (Holmes v. 
Barrett, (Mass.) 169 NE 509; Vye v. 
Medford, 266 Mass. 208, 165 NE 34; 
Van Ness v. Boinay, 214 Mass. 340, 
101 NEY" 979) (2)— or ~on appeal 
(Brooks y. Guinn, 266 Mass. 132, 164 
NE 822; Trojanowski Vv. Maclachlan, 
240 Mass, 225, 133 NE 350). (3) On 
appeal by ak petitioner from a decree 
refusing registration, where he has 
waived exceptions to the master’s re- 
port, and the evidence has not been 
reported, the question is whether the 
findings and rulings of the trial judge 
were warranted by the report and the 
inferences of fact which could prop- 
erly be drawn therefrom. Crowley v. 
Adams, 226 Mass. 582, 116 NE 241. 


[b] Where the facts are not dis- 
puted, the question presented is of 
law, so that, if the logical inferences 
to be drawn from the evidence do not 
sustain the decree, it will be set aside 
on appeal, Hartt v. Rueter, 223 Mass. 
207, 111 NE 1045. 


30. Holmes v. Barrett, (Mass.) 169 
NE 509. 
{a] For example (1) whether on 


all the testimony it is more accurate 
to rely on data appearing on two sub- 
stantially contemporaneously ancient 
partitions covering the property in- 
volved than to rely on more recent 
landmarks is for the judge to decide. 
Holmes v. Barrett, (Mass.) 169 NE 
509. (2) The weight to be given the 
fact that certain terms of a deed 
would be contravened by a particular 
location of the line of adjoining land 
is for the judge to decide. Holmes 
v. Barrett, supra. 


31. Glos v. Kingman, 207 Ill. 
69 NE 632. 


32. Harts v. Glos, 279 Ill. 485, 117 


26, 


NE 68; Foss y. Atkins, 208 Mass. 510, 
94 NE 752. 
[a] Rulings held discretionary: 


(1) Denial by a judge of the Land 
Court of a motion for a rehearing. 
Foss v. Atkins, 208 Mass. 510, 94 NE 
752. (2) Denial of a motion that a 
decision be vacated in so far as it 
found for respondent, and that a new 
decision be entered as to that part 
of the land. Foss v. Atkins, supra. 
(3) Refusal to reopen former decision, 
as to extent of right. Wood v. Wil- 
son, (Mass.) 157 NE 592. 


{[b] Order of new survey.—While 
Act No. 496 § 36 authorizes the Court 
of Land Registration to require that 
a new survey be made for the purpose 
of determining the boundaries of 
lands sought to be registered under 
the provisions of the Land Registra- 
tion Act, nevertheless the issuance of 
such order rests in the sound discre- 
tion of the court. Lichauco v. Lim, 6 
Philippine 271. 


33s. Harts vy. Glos, 279 Ill. 485, 117 
NE 68. 


34. Who may prosecute writ of er- 
ror see supra § 91. 


35. McCrillis v. Glos, 276 Ill. 617, 


(c) Presumptions. 
that an examiner considered only competent evi- 
dence in making his findings, if sufficient compe- 
tent evidence to support such findings is contained 


pears on the record, 
trial judge found facts warranting the denial of a 
motion to dismiss.*§ 


(d) Harmless Error. 
be reversed because of mere technical objections®® 
where the party has not been injured or deprived 
of any right to which he is entitled.*° 
the decision is right, although based on erroneous 
grounds, it will be sustained.*? 


[53 C.J.] 1128 


It will be presumed 


Where nothing to the contrary ap- 
it will be presumed that the 


A. deeree will not 


So, where 


The decree will not 


115 NE 224. 


[a] Rule applied.—Where plain- 
tiff is shown to have no title, it is 
immaterial, to her what decree the 
court makes between defendants. 
aeee v. Chamberlain, 69 Or. 476, 139 


[b] Nonjoinder.—Failure to join 
as a party one who has an interest 
less than a fee, such as a “mortgage, 
lien or charge,’ cannot be complained 
of on appeal by other parties, he 
alone being prejudiced thereby. 
eel v. Glos, 275 Ill. 28, 113 NE 


[c] Failure to submit issue to 
jury.—Where on report of examiners 
no issue of fact arises, and there is 
no conflict in the evidence, and the 
court renders a judgment in accord 
with the evidence, the refusal or fail- 
ure of the court to submit such undis- 
puted facts to a jury was not injuri- 
ous to the losing party, and there- 
fore not cause for a reversal. Saun- 
ders v. Staten, 152 Ga. 142, 108 SE 


797. 

36. Walther vy. Glos, 270 Ill. 390, 
110 NE 509. 

[a] Although a party is entitlea 


to be reimbursed for sums which ‘he 
has paid in acquiring tax titles, the 
judgment will not be reversed where 
the party seeking reimbursement tes- 
tified before the examiner as to the 
amounts and the examiner found the 
full amount testified to by him, al- 
though he has neglected or failed to 
put in the full amount, particularly 
where the amount is not large and is 
uncertain from the evidence. Wal- 
ther v. Glos, 270 Ill. 390, 110 NE 509. 


37. McMahon v. Rowley, 238 Ill. 
31, 87 NE 66. 
38. Morgan y. Beaufort, ete, R. 


Co., 197 N. C. 568, 150 SE 30. 


Presumption as to subsidiary find- 
ings supporting general findings see 
supra § 58. 


39. McCrillis v. Glos, 276 Ill. 617, 
115 NE 224. 

40. McCrillis v. Glos, supra; Tow- 
er v. Glos, 256 Ill. 121, 99 NE 876; 


Cruz v. Lopez, 19 Philippine 555. 


_ [a] Ilustrations.—(1) That a find- 
ing by an examiner is one of fact and 
not of law is not a ground for re- 
versal where the finding is immaterial 
in view of other controlling issues. 
Smith v. Floyd County Bd. of Educa- 
tion, 168 Ga. 755, 149 SH 136. (2) 
Where the evidence establishes ad- 
verse possession for the statutory 
period, it is immaterial that posses- 
sien for a longer period not estab- 
lished by the evidence is found. Kel- 
ay, v. Green, 142 Minn, 82, 170 NW 


41. Crawford v. Roloson, 254 Mass. 
1638, 149 NE 707. 


[a] For example (1) where the en- 
try of exceptions in the Supreme Ju- 
dicial Court has deprived the Land 
Court of jurisdiction further to con- 
sider a motion to dismiss, an order 


1124 > f53" CyJ3] 


be reversed because of the admission of evidence 
which, although improper, is not prejudicial.** 

[§ 99] (7) Determination and Disposition of 
Cause. The disposition which may be made of the 
proceedings in the appellate court may depend on 
the form of the appellate proceedings.** Where no 
error is apparent of record, exceptions will be over- 
ruled.44 Where the conclusions of law are not sup- 
ported by the findings of fact, a new trial is neces- 
sary where the evidence is conflicting and on appeal 
judgment will not be ordered for either party.*® 
Where, after a decree of registration and before 
it has become final, the court is notified that a por- 
tion of the land involved has previously been regis- 
tered in the name of another, it should order an in- 
vestigation of such question,t® and if it fails to do 
so, on an appeal from a judgment denying a revi- 
sion of the cause the cause should be returned to the 
trial court for such determination.** Where a de- 
cree of registration is reversed and the trial court 
enters a decree denying the petition for registra- 
tion, an appeal by the petitioner from such decree 
will not be dismissed if there is a new point of law 
available to the petitioner on its appeal;*® and this 
is true, although the points are not raised by counsel 
where it is apparent that the decree is not in con- 
formity with the decision upon the prior appeal.*® 


So, the petition having been denied in toto in con- 
sequence of an adverse claim to a portion of the par- 


denying the motion will be sustained, 
although based on wrong reasons. 
Crawford v. Roloson, 254 Mass. 163, [ec] 
149 NE 707. (2) Where -the trial 
judge had a sufficient reason for re- 


cordingly. 
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Lewis v. Chamberlain, 69 
Or, 476, 139 P 571. 

Correction of decree.—Find- 
ings and decree with reference to a 


cel, the decree will be modified so that it shall be 
without prejudice to the claim to the uncortroverted 
portion.°° A general statute requiring a mandate 
to be filed within two years after an order of re- 
versal does not by analogy require a filing of an 
order of affirmance in registration proceedings with- 
in two years.°? 


[§ 100] e. Petition for Review. Where the 
statute provides that a petition for a review of a 
decree on the ground of fraud must be filed within 
a specified time after its entry,°? the petition may 
be filed after the rendition of the decision without 
waiting until the entry of a final decree,®* and at 
any time before the filing of the decree,®* the time 
running from the entry of the decree, and not from 
the date of the decision.®> Where the decision of 
the Court of Land Registration has been repealed, 
the time runs from the date of the entry of the de- 
cree based on the judgment of the Appellate Court.°® 
The petition for review is a separate and distinet 
remedy from that by a motion for a new trial,®? 
and the right to it is not affected by denial of a mo- 
tion for a new trial, irrespective of the ground on 
which it may have been presented.®* The petitioner 
must show affirmatively that he has an interest in 
the land in question, that he has been deprived of 
such interest through the registration in question,®® 
and must show fraud in the procurement of the de- 
eree,°° the fraud being actual fraud, proved as of 
Supreme court’s order of affirmance, 
although it was not filed within two 
years after the order was affirmed. 


eee v. Glos, 299 Ill. 198, 132 NE 
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fusal to approve exceptions of fact 
because of failure to set out the evi- 
dence necessary to be considered, 
there is no error in entering final 
judgment in favor of the party in 
whom the examiner found the title to 
be vested, although the trial judge 
dismissed the exceptions of fact for 
another reason. Manion y. Varn, 152 
Ga, 654, 111 SE 30. 


42. Mundt v. Glos, 246 Ill. 636, 


93 NE 49; Barker v. Kennard, 226 
Mass, 586, 116 NE 391; In re Midway 
Realty Co., 128 Minn. 135, 150 NW 


615, 151 NW 142. 


{a] Error in admitting a tran- 
script of proceedings before another 
examiner in a prior proceeding relat- 
ing to the same title is not prejudicial 
where the only matter shown by the 
transcript which was not covered by 
other evidence introduced before the 
examiner was as to a matter imma- 
terial to any of the issues in the 
cause. Mundt v. Glos, 246 Ill. 636, 
93 NE 49. 


43. Welsh y. Briggs, 204 Mass. 540, 
90 NE 1146. 


[a] Appeal or bill of exceptions. 
—Where an appeal is taken from an 
order of the Land Court overruling or 
sustaining exceptions to a master’s 
report, the whole record is before the 
Appellate Court, and it may direct 
what the final decree shall be; but, 
where the correctness of the order is 
brought up by bill of exceptions, the 
case must go back to the inferior 
court for further hearing. Welsh v. 
Briggs, 204 Mass. 540, 90 NE 1146. 


[b] Entry of decree.—Where the 
circuit court required, as a condition 
precedent to decree for ~defendant, 
‘that he tender plaintiff sums paid 
for taxes and improvements, and de- 
fendant announces in the supreme 
court that he is willing to abide that 
decision, decree will be entered ac- 


deed not in chain of title containing 
conditions and restrictions to which 
the title was subject cannot be cor- 
rected so as to make it refer to a deed 
which was within the chain of title. 
In re Bangle, 54 Cal. A. 415, 201 P 968. 


Determination and disposition of 
cause on appeal generally see Apveal 
and Error §§ 3093-3314. 


44. Crawford v. Roloson, 262 Mass. 
527, 160 NE 303. 


45. Kuby v. Ryder, 114 Minn. 217, 
130 NW 1110. 


[a] Illustration.—Where the court 
failed to find whether the property in 
question was in possession of a de- 
fendant under a mortgage alleged to 
have become barred, or in possession 
of other parties under tax certificates, 
which was the vital and only question 
in the case, its conclusion of law that 
the mortgage was not barred was un- 
supported by the findings of fact, ren- 
dering necessary a new trial. Kuby 
v. Ryder, 114 Minn. 217, 130 NW 1100. 


46. Acantilado v. De Santos, 32 
Philippine 3850. 

47. Acantilado v. De Santos, 32 
Philippine 350. 

48. In re Lewers, 19 Hawaii 334. 

49. In re Lewers, supra. 

50. In re Lewers, supra. 


51. Harts v. Glos, 299 Ill. 198, 132 
NE 533, : 


[a] Rule applied.— Where the 
court ordered that the petitioner’s ti- 
tle be registered on payment of a 
specified amount to a holder of tax 
deeds within a specified time, and, 
on the petitioner’s appeal, extended 
time for payment to thirty days aft- 
er filing of the supreme court’s man- 
date, the court properly ordered ti- 
tle registered on the petitioner’s pay- 
ment of the required amount to the 
clerk of the court within thirty days 
after filing of a certified copy of the 


52. See statutory provisions. 


Rees Rivera v. Moran, 48 Philippine 


54. Villados v. San Pedro, 49 Phil- 


ippine 596; Govt. v. Nueva Ecija 
First Instance Ct., 49 Philippine 433. 


[a] Rule applied.—Although the 
statute requires a petition for re- 
view to be filed within a year from 
the entry of a final decree of regis- 
tration, it may be filed at any time 
before the entry of a final decree, 
even though seventeen months have 
elapsed since. the decision ordering 
registration. Govt. v. Nueva Ecija 
First Instance Ct., 49 Philippine 433. 


55. Roman Catholic Bishop. v. 
Philippine R. Co., 49 Philippine 546; 
De los Reyes v. De Villa, 48 Philip- 
pine 227. 


[a] Date noted on decree.—In the 
absence of evidence to the contrary, 
the date noted on the final decree of 
registration, as the date of its is- 
suance and entry, must be regard- 
ed_as the true date of such entry, 
and the year within which a peti- 
tion for review must be presented 
begins to run from that date. De ios 
Reyes v. De Villa, 48 Philippine 227. 


56. Broce v. Apurado, 26 Philip- 
pine 581. 


57. Rivera v. Moran, 
pine 836. 


58. Rivera v. Moran, supra. 
59. Escudero v. Esguerra, 48 Phil- 


48 Philip- 


ippine 511; Broce v. Apurado, 26 
Philippine- “581. ""Cusar”v. Jinsular 
Govt., 13 Philippine 319; De Guz- 


man v. Ortiz, 12 Philippine 701. 


60. Ruiz v. Lacsamana, 32 Philip- 
pine 650; Broce v. Apurado, 26 Phil- 
ippine 581; Alba v. De la Cruz, 17 
Philippine 49; Cusar vv. Insular 
Govt., 13 Philippine 319. But see 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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a time of, or prior to, judicial action and not sub- 
sequent thereto,°! a judicial error not being synony- 
mous with actual fraud.®? An order entered in a 
cadastral proceeding setting aside a judgment for 
partition rendered therein to enforce the preferen- 
tial title of a third person is not a revision of any 
decree or judgment on title and does not fall within 
the meaning of a statute of the character under con- 
sideration.®8 


Rights of innocent purchasers. Persons who ac- 
quire their interest in the land after its registration 
has been ordered, but before the entry of a final 
decree, are not innocent purchasers for value with- 
in the meaning of a statute providing for a petition 
for review if no innocent purchaser for value has 
acquired an interest.°4 A purchaser in good faith 
within the meaning of such a statute is one who buys 
the property without notice that another has a right 
to or interest therein, and pays a full and fair price 
for it at the time of the purchase, or before he has 
notice of the adverse claim or interest.6° A mort- 
gagee for value and in good faith cannot be deprived 
of his rights by the reopening of a decree of regis- 
tration.°® 


Notice. Persens who did not appear in the orig- 
inal registration proceedings and who acquired their 


REGISTRATION OF LAND TITLES 


fodcGide|> 112 


interest in the land after the filing of a petition of 
review are not entitled to notice of the hearing.** 


Relief granted. Where a decree of registration 
has been obtained by fraud, the decree may be re- 
opened on condition that the lien of a mortgagee for 
value and in faith shall subsist until the debt se- 
cured is paid.°* Where, on a petition for review in 
cadastral proceedings, fraud is established after 
trial, the court may order cancellation of the de- 
cree of registration, and the issuance of a new de- 
eree and certificate of title in the name of the pe- 
titioner.®® 


Appeal or certiorari. An appeal lies from an or- 
der denying a petition for review, and the lower 
court cannot decline to certify the. bill of exceptions 
on the sole ground that there is no merit in the ap- 
pealeeo Wi hile an appeal may lie from an order 
granting the review,’! the better practice is to ex- 
cept to the order and await the final determination 
of the controversy before bringing up the matter 
on appeal.72, Where the petitioner has a remedy by 
appeal from an order granting a review, certiorari 
will not lie.7? In the absence of an express provi- 
sion of the statute the defeated party on a petition 
for a review of the decree has no right to an appeal 
for a trial by a jury." 


V. REGISTRY AND CERTIFICATE OF TITLE 


{§ 101] A. In General. In judicial proceedings 
for registration,’® on the entry of a decree of regis- 
tration, the statutes provide for the making and reg- 
istering by a designated officer in a record provid- 
ed for the purpose of what is known as the original 
certificate of title, and for the making and delivery 
of a duplicate thereof to the registered owner.*® 
Under statutes providing for registration by appli- 
cation to a ministerial officer,’ the officer, on regis- 
tration of the title, issues a certificate of title to the 
person who has effected the registration.‘ § 


[§ 102] B. Form and Contents of Certificate. 
The form of the certificate of initial registration 
is ordinarily specifically prescribed by the registra- 
tion statutes.*® In the absence of an express re- 
quirement in the statute, a certificate of title need 


Acantilado v. De Santos, 32 Philip- 


Pine 350 (holding that, where the] tration); 


set it out in his application for regis- 
Salva v. Salvador, 18 Phil- 


not contain a statement as to appurtenant ease- 
ments.5° Where the statute requires the certificate 
to contain a full description, and a map if neces- 
sary, if the description is to be aided by an attached 
map or sketch, it must be such as, taken with the 
writing, will constitute a full description.*! Where 
the registrar is directed to issue the certificate “with 
any necessary qualification,” he is not required eith- 
er to satisfy himself that the tract contains the num- 
ber of acres stated or else to omit all reference to 
acreage. °? 

[§ 103] C. Construction and Interpretation of 
Certificates. The principles of construction which 
govern the interpretation and construction of deeds*? 
govern as to interpretation and construction of cer: 
tificates of title.*+ 


pine 836. 
68. 


court is informed that the same land 
has been registered in the name of 
two different persons, an investiga- 
tion of such fact should be ordered 
without requiring the parties to show 
that a fraud had been committed in 
securing the double registration). 


[a] Fraud held not shown.—Mar- 
quez v. Sacay, 34 Philippine 1. 


{[b] Fraud held established.—An- 
gelo v. Director of Lands, 49 Philip- 
pine 838 (allegation that applicant 
was in actual, real, and peaceful pos- 
session and that there were no oth- 
er claimants, where as known to ap- 
plicant tract was adversely occupied 
by several hundred persons); Govt. 
v. Nueva Ecija First Instance Ct., 
49 Philippine 433 (registration of ti- 
tle in name of applicant where the 
circumstances are such that he must 
be presumed to have full knowledge 
of the rights of the true owner); 
Reyes v. Manila, 38 Philippine 349 
(fraud in inducing employes of city 
engineer’s office to refrain from op- 
posing registration on promise to 
pay city); Estiva v. Alvero, 37 Phil- 
ippine 497 (where vendor under cove- 
nant of right of repurchase fails to 


ippine 193 (failure to have summon- 


Angelo v. Director of Lands, 


49 Philippine 838. 


i I e 7 
Tees ae applicant knows to hav 69. Tongco wil Vinton SORE 
; ippine i 

61. Govt. v. Trino, 50 Philippine DE " (eee 
708; Alba v. De la Cruz, 17 Philip- 70. Yusi v. Guevara, 44 Philippine 
pine 49. eb Ue: H 

[a] An allegation of want of no-|. 71. Villados v. San Pedro, 49 Phil- 
tice is not sufficient as an allegation | ippine 596. 
that a decree was obtained by, fraud. 72. Villados v. San Pedro, supra. 
Ne v. Lacsamana, 32 Philippine 73. Villados v. San Pedro, supra. 

i 2 Ea RAD 74. In re Herrick, 29 Hawaii 232 
agen Govt. v. Trino, 50 Philippine 75), See supra $$) 152100) 

63. Manalo v. Lukban, 48 Philip-| 76. See statutory provisions. 
pine 973. 77. See supra §§ 12-14. 

64 Rivera v. Moran, 48 Philip- 78. See statutory provisions. 
pine 836. he See statutory provisions. 

{a]| Unregistered land register.— 


Inscriptions in the registry provided 


Dubinsky v. Cama, 261 Mass. 


47> o58 NE 321. 


for by Act. No. 2837 are without 

prejudice to third parties with a bet- 81. Rorison v. Kolosoff, 15 B. C. 

ter right. Rivera v. Moran, 48 Phil- | 419. 

ippine 836. 82. Burden v. Registrar of Land 
65. Cui v. Henson, 51 Philippine| Titles, 6 Alta. L. 255, 13 DomLR 

606. 813, 25 WestLR 460, 5 WestWkly 
66. Angelo v. Director of Lands, 122. 

49 Philippine 838. 83. See Deeds §§ 195-480. 
67. Rivera v. Moran, 48 Philip- 84. Dubinsky v. Cama, 261 Mass. 


2126-152, C: Js] 

[§ 104] D. Rectification of Certificate or Regis- 
try. Specific provisions are ordinarily contained in 
the statutes by which errors, omissions, or mistakes 
in the registry or in the certificate of title may be 
eorrected,**® and the procedure provided for in the 
statute must be resorted to.8® Where, by reason of 
a mistake in the deseription, property not belonging 
to applicant is registered in his name, the register 
may be rectified on the application of the true own- 
er to show his ownership.*? Notwithstanding a ea- 
veat has been filed between the date on which a 
mortgage was received for registration and that on 
which it was actually registered, the record may be 
corrected to show registry as of the date of receipt 
of the instrument.8* Under a statute permitting 
amendments of the certificate in certain instances 
but providing that it shall not be construed to give 
the court authority to open the original decree, the 
decree of registration and proper certificate of title 
cannot be reviewed upon a motion to amend.*® The 
Land Court may correct an error of closure in a plan 
or of a statement contained in a certificate if such 
correction,does not include land not included in the 
original petition.°° 


{§ 105] E. Cancellation of Certificate. Where 
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the statute authorizes proceedings for the cancella- 
tion of a certificate of title,®! the procedure must 
be in conformity with the statute.°? When, through 
mistake, property not belonging to applicant has 
been included in his certificate of title, an injunction 
will lie on behalf of the true owner to prevent the 
sale of the property by execution creditors of the 
registered owner,®* to cancel the annotations in the 
registry of such execution,®* and to secure a new 
title for plaintiff free from such encumbrance.°° 
Where fraud is the only exception mentioned in the 
statute wherein the certificate does not carry with 
it a good title, a petition seeking to cancel certifi- 
cate issued to a transferee is defective where it does 
not allege that defendants had notice of an alleged 
forgery,?® nor that they were not purchasers for 
value.*? 

[§ 106] F. Modification or Discharge of Cove- 
nant or Condition. Where the statute provides that 
building restrictions or conditions may be modified 
on proof that modification will be beneficial to the 
persons principally interested, the persons who are 
in a position to consent to or oppose modification 
are ordinarily the best judges as to whether it is 
beneficial.®§ 


VI. OPERATION AND EFFECT OF REGISTRATION 


{§ 107] A. In General. Where a decree for reg- 
istration has been rendered and the record duly 


47, 158 NE 321. 


tled to any estate, 


made and the certificate issued, the land becomes 
registered land,®® and subsequent transfers and deal- 


right, or inter- ; fendant, plaintiff; may be entitled to 


[a]. Reference to plan.—(1) 
Where a certificate of title in terms 
makes the land subject to a right 
of way shown on a plan referred to, 
the plan is incorporated in the cer- 
tificate of title as if attached there- 
to. Dubinsky v. Cama, 261 Mass, 
47, 158 NE 321. (2) A reference in 
a certificate of title to city lots, to 
a plan recorded in the land titles 
office, thereby incorporates such 
plans into the description contained 
in the certificate so as to make it 
a part thereof. Smith v. Saskatoon, 
5 Sask. L. 218, 4 DomLR 521, 21 
WestLR 868, 2 WestWkly 756. 


{b] Easements appurtenant.—An 
easement of travel appurtenant to 
land of the petitioners under the 
registration records shown in their 
chain of title passes to them under 
their certificate of title, although not 
referred to therein. Dubinsky v. 
Cama, 261 Mass. 47, 158 NE 321. 


85. See statutory provisions. 


[a] Amendments allowed.—(1) 
Under a statute providing that the 
registered Owner may, at any time, 
apply by petition to have corrected 
“error, omission, or mistake 
made in entering a certificate, or 
any memorandum thereon, or on any 
duplicate certificate,” the original 
certificate may be amended so as 
to include not only the land described 
in the original petition, but the build- 
ings located thereon as well, which 
had also been included in the origi- 
nal petition. Roxas v. Enriquez, 29 
‘Philippine 31. (2) Under a statute 
permitting the amendment and al- 
teration of .the certificate of title 
in case of extinguishment or lapse 
of registered real rights, a certifi- 
cate of title may be amended by 
showing that a lease noted there- 
on has been annulled. Lichauco v. 
Tan Pho, 51 Philippine 862. (3) Un- 
der a statute providing that, where 
any court of competent jurisdiction 
has decided that any person is enti- 


est in any registered land or charge, 
and aS a consequence of such deci- 
sion, the court is of the opinion that 
a rectification of the register is re- 
quired, the court may make an or- 
der directing rectification in ‘such 
manner as it thinks just; the regis- 
tration of a patent to public land, 
the issuance of which was obtained 
by fraud, does not prevent the sub- 
sequent rectification of the register 
by the court in favor of a _ prior 
patentee whose patent was previously 
registered, and to whom a certifi- 
cate of title was issued on a deter- 
mination that the second patent was 
vold... Zock vy.) Clayton, 28. Ont, L. 
447, 183 DomLR 502 [rev 3 OntWN 
1611, 6 DomLR 205]. 


[b] Where the true state of the 
title is indicated by the certificate 
as it stands, a petition to strike 
therefrom the indorsement of a 
memorial of a mortgage will be de- 
nied, although the registrar may have 
exceeded his powers in requiring the 
certificate to be surrendered to him 
for the indorsement of the memorial. 
Ip re Land Titles Act, (Sask.) [1920] 
2 WestWkly 386. 


86. Re Smith, 1 Sask. L. 
WestLR 131. 


[a] For example (1) an applica- 
tion in a Summary way by the regis- 
tered owner, alleging that his name 
was improperly stated, for an or- 
der to correct the certificate to in- 
Sert his true name will be denied 
where there is no proceeding pend- 
ing in the court, and the registrar 
has not referred the matter to a 
judge under the provisions of the 
statute. Re Smith, 1 Sask. L. 126, 
8 WestLR 131. (2) Petitions for 
amendments or alterations of cer- 
tificates of title must be filed and 
entitled in the original case in which 
the decree of registration was en- 
tered. Gustilo v. Maravilla, 48 Phil- 
ippine 442. 


[b] Where relief is asked by de- 


126, 8 


a stay until security is given and 
an issue filed. - Howard v. Miller, 
LOLS VAS Co Ss. 

87. Perry v. Vise, 45 Ont. L. 117, 
47 DomLR 718. 

88. Hamilton Bank v. McAllister, 


5 Alta. L. 385, 7 DomLR 460, 22 West 
LR 849, 3 WestWkly 141. 


Pinay Garcia v. Reyes, 51 Philippine 
[a] Amendment for the purpose 


of including new owners in the cer-’ 
tificate cannot be made, even with 
the consent of the original owner 
and on the ground that the liens 


noted in the certificate’ are fraudu- 
lent. Garcia v. Reyes, 51 Philip- 
pine 409. 

90. Roxas v. Enriquez, 29 Philip- 
pine 381. 

91. See statutory provisions. 

92. See cases infra this note. 

{a]. The holder of the certificate 


should be given an opportunity to be 
heard. Cavan v. Wislizenus, 48 Phil- 
ippine 632. 


[b] The motion must be filed and 
entitled in the original case in which 
the decree of registration was en- 


tered. Cavan v. Wislizenus, 48 Phil- 
ippine 632. 
93. Laureano v. Stevenson, 45 


Philippine 252. 
94. See infra § 163. 


95. Laureano y. 
Philippine 252.: 


96. Eliason v. Wilborn, 335 Ill. 
352, 167 NE 101 [aff 281 U. S. 457, 
50 SCt 382, 74 L. ed. 962). 

97. Eliason v. Wilborn, 
352, 167 NE 101. 


98. Re Jackson, 16 OntWN 69. 


99. Robinson v. Kerrigan, 151 Cal. 
40, 90 P 129, 121 AmSR 90; Manalo 
v. Lukban, 48 Philippine 973. 


[a] For example (1) where land 
was granted by the government to 


Stevenson, 45 


335 Ill. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ings in relation thereto must be made under, and 
in accordance with, the statute.t Subject to such ex- 
ceptions as are expressly provided for by the regis- 
tration statutes,? and, even in the absence of an 
express exception with reference thereto, in cases of 
fraud,’ or mutual mistake,‘ after the time has passed 
in which the decree of registration may be ques- 
tioned,® an indefeasible title is created in the reg- 
istered owner,® as against everyone’ free from all 
claims and encumbrances except those noted on the 
certificate of title.§ However, certain of the stat- 
utes providing for initial registration by ministerial 
officers® do not prevent an attack by the true own- 
er upon the title of the certificated owner,!® and are 
construed as only for the protection of persons deal- 
ing with the certificated owner. 


Time as of which registration speaks. The provi- 
sions of the registration acts as to the conclusive- 
ness of the certificate as to the title to the land in 
the certificated owner are to be restricted to the 
time of the granting of the certificate.” 


Exceptions. The exceptions which go to restrict 
or defeat the purpose of the statute will not be en- 
larged beyond the actual signification of the words 
used, or extended beyond the limits which the words 
themselves actually set.1* 


Land not subject to registration. In the case of 
registration of land which is not subject to the stat- 
utes under which the proceedings are brought, a cer- 
tificate of title is null and void.14 If a certificate in- 
cludes, by mistake or oversight, lands which cannot 
be registered, the holder does not, by virtue of such 
certificates alone, become the owner of the land 
illegally ineluded.?® 


Public lands. Although a statute with reference 


a private individual as a homesteader | Govt. v. Avila, 
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38 Philippine 383, 


[58 °C. J.) . 1127 


to publie lands provides that, on alienation by the 
government, they shall be brought under the stat- 
utes with reference to the registration of titles, and 
shall become registered lands, and that the imstru- 
ment of alienation, grant, or conveyance shall be reg- 
istered as in the case of other deeds and convey- 
ances, a certificate entered, and a duplicate certifi- 
cate issued to the grantee, nevertheless the provi- 
sions of the Registration Act as to the conelusive- 
ness of a decree of registration, and of certificates 
based thereon, are not applicable to the certificate of 
title issued on a patent of government lands;!® such 
a certificate is not a conclusive proof of title, and 
confers no better right than that conferred by the 
patent.17 


Improvements. Unless the objector during the 
pendency of litigation for the registration of land 
makes claim to improvements made in good faith 
during his ocecupaney, and has them excluded from 
the decree, he cannot, in a subsequent separate ae- 
tion, question the right thereto.1® 


Dower rights. The registration of one as owner 
of land in fee does not confer upon his wife dower 
rights which she would otherwise not have had.?® 


[§ 108] B. Easements. Where the statute pro- 
vides that the certificate holder shall take free from 
all encumbrances, except those noted on the cer- 
tificate, and certain other specific exceptions pro- 
vided for in the statute,?° the certificate is conelu- 
sive of the existence of a way which it recites.?* 
No easement can pass as appurtenant affecting reg- 
istered land as the servient estate which is not dis- 
closed on its title as registered.2? Where certifi- 
cates of title are issued subject to rights of passage, 
they have the effect of creating such rights by ex- 


vendor had not intended to sell the 


under the provision of Act No. 926, | 391. particular plot. Ott v. Lethbridge 

and the corresponding patent was [a] fhe certificate is a public in-| Brewing, etc., Co., Ltd., 3 Alta L. 210. 

registered and issued to the grantee,| strument and is sufficient and con-| 11. Ott v. Lethbridge Brewing, 

ie ane De ores oe. pes ierered clusive evidence of ownership in fa-| ete., Co., Ltd., supra. 

Registration Act (Act No. 496 § 122).| vou, of the Person named therein as/ 1, Ott v. Lethbridge Brewing, 
es ee owner. Velasco v. Gochuico, 33 Phil t C eel 

Manalo v. Lukban, 48 Philippine 973.| inpine 363: Broce v. Broce, 4 Philip- | °'C °°» 1 PANO ic 

(2) The title to the jand thus grant-| pine 611. h i 13. De Jesus v. Manila, 29 Philip- 

ed and registered may no- longer | = 7. Mal ti ayes 262 Mass Pine 73. 

be the subject of any inquiry, de- 555. AR ih 530) ete RE CouLY: 14. U.S. v. Judge Pampanga First 

cision, or judgment in a cadastral Rodrie 29 Philippi 336. ; Instance Ct., 49 Philippine 495. 

proceeding, but a petition may be oariguez, llippine : ‘i we 

made in such proceeding, in accord- [a] ZIllustrationA title duly _ 5. an ine v. Iloilo, 49 Philip- 

ance with the provisions of Act No.| registered during the Spanish regime | Pine 769. 

2259. Manalo v. Lukban, supra. under the system of registration [a] The inclusion of public high- 


1. Tyler v. Judges Ct. of Regis- 
tration, 175 Mass. 71, 55 NE 812, 51 
LRA 438. 


Dealings with land after registra- 
tion see infra §§ 126-164. 


2. See statutory provisions. 


Particular exceptions see infra §$§ 
108-110. 


8. See infra § 112. 


4. Brace v. Superior Land Co., 65 
Wash. 681, 118 P 910. 


5. Reyes v. Borbon, 50 Philippine 
woe 

6. Robinson v. Kerrigan, 151 Cal. 
40, 90 P 129, 121 AmSR 90; State 
v. Westfall, 85 Minn. 437, 89 NW 
175, 89 AmSR 571, 57 LRA 297; Bur- 
den v. Registrar of Land Titles, 6 
Alta. L. 255, 13 DomLR 813, 25 West 
LR 460, 5 WestWkly 122. 


“The inscription in the registry of 
property under the Torrens system 
constitutes a sure guaranty that the 
title, which the owner of a real prop- 
erty possesses is perfect, absolute 
and indefeasible, and free from all 
emcumbrances and from any claim.” 


then in vogue must yield to a title 
to the same lands duly registered 
under Act No. 496. Manila R. Co. 
v. Rodriguez, 29 Philippine 336. 


8 State v. Westfall, 85 Minn. 437, 
Sc 175, 89 AmSR 571, 57 LRA 


9. See supra §§ 12-14. 


10. Ott v. Lethbridge 
etc., Co., Ltd., 3 Alta. L. 210. 


{a] For example, where defendant 
purchased certain land, the bounda- 
ries of which on the ground were 
well-known by the vendor and the 
purchaser, although the actual regis- 
try description was unfamiliar to 
them, and in the transfer the vendor 
included a plot of land as to which 
he had parted with an equitable inter- 
est, although he still retained the le- 
gal estate, the certificate in respect 
of such plot may be canceled in an 
action by the equitable owner on the 
ground of mutual mistake and acci- 
dent, since under such circumstances 
the certificate of title of the purchas- 
er is not conclusive, as the purchaser 


Brewing, 


ways in the certificate of title does 
not thereby give to the holder of 
such certificate such public highways. 
Ledesma v. Iloilo, 49 Philippine 769. 


16. De los Reyes v. Razon, 38 Phil- 
ippine 480. 


17. De los Reyes v. Razon, supra. 


18. Blas v. De la Cruz, 37 Philip- 
pine 1. 


19. Re Taylor, 32 OntWN 448. 


[a] For example, where one who 
holds land subject to a trust which 
cannot be registered gives effect to 
such trust by a transfer of the land 
to the cestui que trust in fee simple, 
the words “subject to the dower, if 
any, of’ the wife of the trustee should 
be struck out of the registration in 
favor of the transferee. Re Taylor, 
32 OntWN 448. 


20. See statutory provisions. 


21. Gamvwell v. Bigley, 250 Mass. 
140, 145 NE 47. 


22. Dubinsky v. Cama, 261 Mass. 
47, 158 NE 321; Banzon vy, Banzon, 51 


had not intended to purchase and the! Philippine 15. 
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press grant;?° hence they do not cease as soon as 
the necessity ceases,?* nor will they be regarded as 
abandoned by a mere nonuser.?° Where by express 
provision of the statute applicant receiving a cer- 
tificate of title takes subject to any public highway, 
way, or private way established by law, where the 
certificate of title does not state that the boundaries 
of such highway or way have been determined,?°® un- 
less it is made to appear on the certificate of title 
that such boundaries have been determined, the 
right to such highway, way, or private way is un- 
affected by the registration of the title.**7 Where 
the land mentioned in any certificate of title is, un- 
less the contrary is expressly declared, subject to 
any right of way or other easement granted or ac- 
quired under the provisions of any act or law in 
foree, the right of way to which the €ertificate is 
subject is limited to a right of way already definite- 
ly located and fixed in some way, both as to place 
and as to the persons entitled to it.7° 


{[§ 109] C. Prior Liens or Encumbrances. Un- 
der the registration acts, phe certificate holder 
ordinarily takes free from encumbrances or liens, 
except as the statute may otherwise provide.?® A 
final decree declaring a transaction to constitute a 
mortgage on the land is conclusive in the absence 
of fraud.*° Where, with the knowledge and consent 
of a party, a contract is entered on the certificate of 
title as a mortgage and not as a.pacto de retro, he 
cannot afterward show that it was not a mortgage.*? 
A provision of the statute allowing actions for the 
foreclosure of liens or charges if brought within six 
months of the original decree applies only to parties 
who are not bound by the decree.*? 


{§ 110] D. Taxes. The statutes ordinarily con- 
tain an express provision preserving lens for tax- 
es.23 Where an exception as to taxes extends only 
to those which are actually levied and assessed,*+ 
it does not extend to taxes not levied or assessed 


23. Dubinsky v. Cama, 261 Mass. 38. 
47, 158 NE 321, 324. fein 


24. Dubinsky v. Cama, supra. 39. 
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Reyes v. Borbon, 50 Philippine 


Reyes v. Borbon, supra; Bish- 


[§§ 108-112 


at the time of the transfer, because of an erroneous 
declaration for taxation made by the previous own- 
er.25 Where the statute excepts any tax or special 
assessment for which a sale has not been had at 
the date of the certificate of title, no steps need be 
taken to establish or continue the lien of a state, or 
city, or village for all taxes or special assessments 
confirmed for which a sale of the land had not been 
had at the date of the certificate of title.*° 


[§ 111] E. Double Registration. Where a de- 
cree of registration is made, and the time has passed 
within which it may be questioned,®* the same land 
cannot be brought under another action for regis- 
tration.28 In successive registrations, where more 
than one certificate is issued in respect of a particu- 
lar interest in land, the person holding under the 
prior certificate is entitled to the land as against 
the person who obtained the second certificate.*? 
So, where two certificates include or cover the same 
land, the earlier in date must prevail as between 
the original parties, whether the land comprised in 
the latter certificate be wholly or only in part com- 
prised in the earlier certificate.*? One holding a 
certificate of title to land within a cadastral survey 
is, on proceedings for compulsory registration under 
the Cadastral Act, entitled to a new certificate cov- 
ering all of the land contained in the old one.* 


[§ 112] F. Fraud or Forgery Affecting Registra- 
tion or Certificate. Statutory provisions as to the 
conclusiveness of registration and of the certificate 
of title ordinarily except cases of fraud.t* Fraud 
in this connection has been construed to mean ac- 
tual, as distinguished from constructive or equita- 
ble, fraud,*® and must be brought home to the per- 
son whose registered title is impeached, or to his 
agents. The procurement of an unqualified cer- 
tifieate of title by means of suppression of informa- 
tion as to rights of third persons by applicant is 
fraud.*® Even in the absence of an express excep- 
claims does not affect him unless 


knowledge of it is brought home to 
him or his agents.’”’” Assets Co., Ltd. 


25. Dubinsky v. Cama, supra. 

“There are no acts of the defend- 
ants or their predecessors in title 
manifesting a design to relinquish 
their rights of way. Ignorance or dis- 
regard of their easements is not an 
intentional renouncement and surren- 
der of a known right.” Dubinsky v. 
Cama, supra. 

26. See statutory provisions, 

27. Cuaycong v. Benedicto, 37 Phil- 
ippine 781. 

28. Grand Trunk Pac. 
Vincent, 2 Alta. L. 393. 

29. See statutory provisions; 
cases infra notes 30-32. 


30. Calimbas vy. Paguio, 46 Philip- 
pine 566. 


Ry Ca. v. 


and 


31. Abellana v. Obias, 46 Philip- 
pine 535. 
32. Doyle v. Wagner, 108 Minn. 


443, 122 NW 316. 

33. See statutory provisions; 
eases infra notes 34-36. 

34. See statutory provisions. 

35. De Jesus v. Manila, 29 Philip- 
pine 73. 


86. Curtis v. Haas, 298 Tll. 485, 131 
NE 701. 


37. See supra § 107. 


and 


op of Cebu v. Philippine R. Co., 49 
Philippine 546; Govt. v. Zamora, 41 
Philippine 905; Legarda v. Saleeby, 
31 Philippine 590. 


40. Govt. v. Zamora, 41 Philippine 
905; Legarda v. Saleeby, 31 Philip- 
pine 590. 


41. Govt. v. Caballero, 34 Philip- 
pine 540. 


42. See statutory provisions. 


43. Ross v. Stovall, 14 Alta. L. 334, 
45 DomLR 397, [1919] 1 WestWkly 
673 [rev 13 Alta. L. 521]; Sydie v. 
Saskatchewan, etc., Land, etc., Co., 6 
Alta. L. 388, 14 DomLR 51, 25 West 
LR 570, 5 WestWkly 194; Butler v. 
Fairclough, 23 Austr. C. L. R. 78 [aft 
Lee WAC ML kD SOs OSATIS tr. La.) ce 

1). ; 


“By fraud in these Acts is meant 
actual fraud, i. e., dishonesty of some 
sort, not what is called constructive 
or equitable fraud—an unfortunate 
expression and one very apt to mis- 
lead, but often used, for want of a 
better term, to denote transactions 
having consequences in equity similar 
to those which flow from fraud.” 
Assets Co., Ltd. v. Roiho, [1905] A. C. 
176, 210. 


44, Assets Co.,'Ltd. v. Roiho, su- 
pra. 


“Braud by persons from whom he 


v. Roiho, supra. 


[a] Failure to inquire.—(1) “The 
mere fact that he might have found 
out fraud if he had been more vigi- 
lant, and had made further inquiries 
which he omitted to make, does not 
of itself prove fraud on his part.” 
Assets Co., Ltd. v. Roiho, [1905] A. C. 
L716, 2105592) eSBut ji vit.be rshewn: 
that his suspicions were aroused, and 
that he abstained from making in- 
quiries for fear of learning the truth, 
the case is very different, and fraud 
may be properly ascribed to him.” 
Assets Co., Ltd. v. Roiho, supra. (3) 
Where, under the statute, a person 
dealing with the registered owner or 
certificate holder is freed from duties 
as to inquiry and from the effect of 
notice as to certain matters except in 
the case of fraud, the fraud referred 
to is fraud on the part of such person. 
Fialowski v. Fialowski, (Alta.) 19 
WestLR 644. 


45. WHish:v. Bryce, 2) Sask) Ts 111. 


[a] Failure to disclose adverse 
claimant.—For the holder of a mort- 
gage to refrain from giving notice 
of his foreclosure proceedings to a 
person of whose unregistered claim 
as a purchaser through the mortgagor 
he had notice, as well as of the fact 
that such person believed, on infor- 
mation furnished by a former holder 
of the mortgage, that it had been 


For later cases, developments and changes in the law see Annotations, same title and section number. 


' 


§§ 112-114] 


tion of cases of fraud from the statute, where the 
registration of title is secured by fraud, the decree 
sand certificate of registration may be set aside in 
an action brought by the defrauded party within a 
reasonable time after notice of the fraud, so long 
as the title remains registered in the name of the per- 
son guilty of the fraud.*® Although, after transcrip- 
tion of the decree of registration on the original ap- 
plication, any subsequent registration which is pro- 
cured by presentation of a forged instrument is null 
and of no effect as between the parties,** neverthe- 
less the title of a registered owner who has taken 
bona fide for a valuable consideration is not affect- 
ed by reason of claiming through some one, the reg- 
istration of whose right or interest was void, be- 
cause procured by the presentation of a forged in- 
strument.*§ 


[§ 113] G. Subsequent Actions or Proceedings. 
As a general rule remedies as against the registered 
owner are not precluded so long as the rights of third 
persons are not 'affected.4® So the registration of 
title does not extinguish a right of action in per- 
sonam to enforce the duty of an agent in whom the 
legal title is registered to reconvey to his principal.°° 
After the expiration of the time fixed by statute 
within which a proceeding for annulment of the de- 
eree may be brought,°! an action cannot be main- 
tained to recover a part of the land alleged to have 
been erroneously included in the registration by ap- 
plicant,®* nor can such an action be maintained on 
the ground of error in the deseription, when the 
property described in the certificate of registration 
is the same as that described in the application.®® 
Where the statute provides that nothing in it shall 
take away or affect the jurisdiction of any competent 
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court on the ground of actual fraud or over con- 
tracts for the sale or other disposition of land for 
which a certificate of title has been granted,°* it 
expressly preserves the power of the court in the 
exercise of its ordinary jurisdiction not only to en- 
force, but also to set aside or rectify, not merely 
for fraud, but on other recognized grounds, a con- 
tract forming the basis of a transfer, together with 
the transfer issued in pursuance thereof, notwith- 
standing the actual granting of the certificate and 
its apparent conclusiveness, and the certificate may 
be canceled.®® The provision of the statute that 
no action of ejectment or other action for the re- 
covery of land for which a certificate of title has 
been granted may be maintained against the owner, 
except in specified cases,°° is not a bar to a pro- 
ceeding for the establishment of title only in which 
possession is not claimed.®* 


[§ 114] H. Subsequent Adverse Possession. 
Registration acts are ordinarily construed to pre- 
clude the acquisition of a title by adverse posses- 
sion as against the registered owner,®* as for ex- 
ample, where they provide that, after land has been 
brought under the act, no title adverse to, or in 
derogation of, the title of the registered owner may 
be acquired by any length of possession merely.®® 
However, it has been held that while, in the absence 
of a statutory provision therefor, one who has been 
in the adverse possession of registered land for the 
statutory period is not entitled to register an entry 
of any right or interest which he may thereby have 
acquired,°® and that, though he may be entitled to 
a declaration that he is the owner in fee by virtue 
of possession for the statutory period,®* a cancella- 
tion of the existing certificate of title will be re- 


paid off, and the taking of a foreclo- 
sure order by failure to disclose such 
unregistered interest to the court is 
a fraud on the court for which the 
certificate of title issued to a party to 
such fraud may be canceled under the 
Land Titles Act. Robinson v. Ford, 
7 Sask. L. 443, 19 DomLR 572, 7 West 
Wkly 747 [varying 14 DomLR 360, 
25 WestLR 669, 5 WestWkly 542]. 


[b] Knowledge that claimant was 
not made a party to registration pro- 
ceedings.—Where the mortgagee 
knows that his mortgagor’s title un- 
der court proceedings was obtained 
by the omission to bring in as a party 
a person known to claim the lands 
under an unregistered transfer free 
from the mortgage in question, the 
Land Titles Act (Rev. St. [1909] c 
41) does not afford protection to the 
mortgagee for any advances made by 
him subsequentiy to getting notice 
of such facts, although the mortgage 
had been registered before the notice; 
making any further advances after 
the receipt of the notice is commit- 
ting a fraud on the purchaser with 
the unregistered title, and to the ex- 
tent of such advances the mortgagee 
is not a bona fide mortgagee. MRobin- 
son v. Ford, 7 Sask. L. 443, 19 Dom 
LR 572, 7 WestWkly 747 [varying 14 
DomLR 360, 25 WestLR 669, 5 West 
Wkly 542]. 

46. Baart v. Martin, 99 Minn. 197, 
108 NW 945, 116 AmSR 394. 


47. De la Cruz v. Fabie, 35 Philip- 
pine 144. 
48. Dela Cruz v. Fabie, supra. 


“A person who presents for regis- 
tration a document which is forged 
or has been fraudulently or improper- 
ly obtained is not guilty of fraud if 


he honestly believes it to be a genuine 
document which can be properly act- 
ed upon.” 
PESOS.) TAL Oni: 

49. Severino v. Severino, 44 Philip- 
Pine 343; Ong-Quingco v. Imaz, 27 
Philippine 314. 


[a] Action to correct mistake in 
instrument.—Where two persons en- 
gage, the one to sell and the other to 
purchase, a given piece of property, 
with visible boundaries which are 
agreed on by the contracting parties 
as the land to be bought and sold, 
and the vendor by a mistake in the 
description in the conveyance includes 
therein land heretofore sold to a third 
person not included within the visi- 
ble boundaries referred to, an action 
will lie in favor of the vendor to cor- 
rect the instrument so as correctly to 
describe the land actually sold. Ong- 
Quingco v. Imaz, 27 Philippine 314. 


50. Severino v. Severino, 44 Philip- 
pine 343. 
[a] The principal’s right of action 


against his agent to compel a recon- 
veyance of real property committed 
to his custody is not extinguished 
through the registration of the land 
in favor of the agent; although the 
final decree of registration may not 
be reopened after the expiration of 
one year from the date of its entry, 
there appears to be no reason why 
the agent should not be compelled, 
through a suit in equity, to make such 
reparation as may lie within his pow- 
er for the breach of trust committed 
by him, and as long as the land stands 
registered in his name such repara- 
tion may take the form of a convey- 
ance or transfer of the title to the 
cestui que trust, that is, the princi- 


pal. Severino v. Severino, 44 Philip- 
A pine 343. 
Assets Co., Ltd. v. Roiho, [b] There is a strong presumption 


in favor of the regularity and valid- 
ity of a registered title, and, in order 
to maintain an action to compel the 
transfer of the title to a cestul que 
trust, proof of the fiduciary relations 
and of the breach of trust must be 
clear and convincing. Severino v. 
Severino, 44 Philippine 343. 


51. See supra § 80. 


52. Villarosa v. Sarmiento, 46 Phil- 
ippine 814. 


53. Villarosa v. Sarmiento, supra. 
54. See statutory provisions. 
55. Ott v. Lethbridge Brewing, 


ete:, Co:, Litd., 3 Alta, hi. "2110: 
56. See statutory provisions. 


57. Sutherland v. Spruce Grove No. 
519, 14 Alta. L. 284, 43 DomLR 280 
[varying [1918] 3 WestWkly 152]. 


58. Dobek v. Jennings, 23 Alta. L. 
306, [1928] 1 DomLR 736, [1928] 1 
WestWkly 348; Washington, etce., 
Towxsite Co. v. Holbrook, 33 B. C. 
388, [1924] 1 DomLR 818, [1924] 1 
WestWkly 511. 


[a] Easements.—W here ease- 
ments of passageway were registered, 
plaintiff could hot by prescription or 
adverse use close them. Dubinsky v. 
Cama, 261 Mass. 47, 158 NE 321. 


59. Smith v. National Trust Co., 20 
Man. 522 [aff 45 Can. S. C. 618, [1912] 
1 DomLR 698]. 

60. Belize Hst., etc., Co., Ltd. v. 
Quilter, [1897] A. C. 367; Wallace v. 
Potter, 6 Alta. L. 83, 10 DomLR 594, 
24 WestLR 262, 4 WestWkly 738. 


61. Wailace v. Potter, supra. 
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fused.°2 Under this view adverse possession for 
the statutory period, may extinguish a registered 
title,*® and enable the adverse claimant in posses- 
sion to resist an action for possession by the regis- 


\ 
VII. WITHDRAWAL 


[§ 115] By express provision of the statutes in 
some jurisdictions, the bringing of land under the 
Registration Act is an implied agreement running 
with the land that it shall be subject to the terms of 
the act and all amendments and alterations there- 
of,°® and the system contemplates, and it is some- 
times expressly so provided, that it shall thereafter 
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tered owner;** but if claimant is out of possession, 
he cannot assert title claimed through adverse pos- 
session as against the registered owner in posses- 
J 65 

sion, 


FROM REGISTRATION 


remain registered land.°” Under a statute preserv- 
ing to the original registree the right to withdraw 
from registration, a notation of the release of reg- 
istered property from a mortgage lien is not a “no- 
tation of transfer, lease or memorial,” which will 
preclude such withdrawal.®8 


VIII. MEMORIALS AND CAVEATS* 


[§ 116] A. Memorials—1. In General. Where a 
title has been registered, the statutes ordinarily 
make provision for the entry by the registrar on 
the registry and certificate of title of memorials of 
subsequent transfers, liens, or adverse claims.®® 
Provisions requiring the entry of such memorials 
are mandatory;7° but the registrar has no author- 
ity to enter memorials except such as is conferred 
upon him by statute,?1 and an entry of a memorial 
without statutory authorization has no effect as 
creating a lien or charge against the registered ti- 
tle.72, Under a statute which provides that any per- 
son who makes any adverse claim or asserts any 
lien or charge as to registered land shall file an af- 
fidavit setting forth such claim, lien, or charge with 
the registrar, who is required to note the same on 
the register, and which also provides that no volun- 
tary or involuntary transaction shall affect title to 
registered land until noted as required by the stat- 
ute,7* all claims against the title must be registered 


under the act,*4 and no others can be recognized.*°” 


A person claiming an interest in registered land, 
and who was not. made a party to the registration 
proceeding, may file a copy of an order reversing a 


decision denying his petition to intervene, the re- 
versal being rendered after the entry of the registra- 
tion decree, which should be entered.as a memorial 
of his interest;7° statutory provisions for the na- 
ture of memorials to be made as to specified instru- 
ments filed for such purpose’* do not forbid the 
filing of such an order and memorial thereof.‘* 


Proceeding to compel entering of memorial. Un- 
der a statute which provides that a petition may be 
filed in the original proceeding for an order upon 
the registrar to enter a memorial of an interest in, 
or claim on, registered land,*® the registered owner 
of the land is not a necessary party to a proceeding 
to compel the registrar to enter a memorial of a tax 
deed.®° 


Appeal. An appeal lies from the dismissal of a 
petition to compel the registrar to enter a memorial 
of a subsequent tax deed to registered property.*? 


[§ 117] 2. Cancellation or Removal. It has been 
held that a memorial of the interest of a person who 
claims an easement in registered land and who was 
not made a party to the registration proceedings ean- 
not be cancelled in a suit by the registered owner to 


62. Wallace v. Potter, supra. 


63. Belize Est., etc., Co., Ltd. v. 
Quilter, [189.7] A. C. 367. 


64. Harris v. Keith, 3 Alta. L. 222, 
16 WestLR 433. 


65. Sinclair v. McLellan, 15 Alta. 
L, 86; Dobek v. Jennings, 23 Alta. L. 
306, £1928). 1 -DomLR 736, [1928] 1 
WestWkly 348. Contra Shirtcliffe v. 
Lemon, (Alta.) [1924] 1 WestWkly 
1059. 


66. Eliason v. Wilborn, 335 Ill. 352, 
167 NE 101;..Tyler v. Judges Ct. of 
Registration, 175'Mass. 71, 55 NE 812, 
51 LRA 433. -- 


67. Tyler v. Judges Ct. of Regis- 
tration, 175 Mass. 71, 55 NE 812, 51 
LRA 433. ; 

68. Beckford v. Cheshire, 128 Misc. 
10, 217 NYS 215. 


69. See statutory provisions; 
eases infra notes 70-81. 


Subsequent dealings with title see 
infra §§ 126-164. 

70. Curtis v. Haas, 298 Ill. 
NE 701. 

71. Curtis v. Haas, supra, 

fa] The registrar is not author- 
ized to search the records for liens or 


charges of any kind and of his own 
volition to note memorials of such 


and 


485, 131 


charges or liens upon the certificate 
of title or the owner’s duplicate cer- 
tificate; the only power given the reg- 
istrar to note memorials on certifi- 
cates of his own volition is to carry 
forward such memorials from all for- 
mer certificates properly entered 
thereon and not canceled. Curtis v. 
Haas, 298 Ill. 485, 131 NE 701. 


72. [a] Memorials of special as- 
sessments against the land and for- 
feitures for nonpayment, which have 
not been made liens in the manner 
prescribed by the act, but are entered 
on the registrar’s own search, and 
not copied from the former certifi- 
eate, as authorized by the statute, are 
void. Curtis v. Haas, 298 Ill. 485, 181 
NE 701. 


73. See statutory provisions. 


74. Dillon v. Broeker, 178 N. C. 65, 
100 SE 191, 194. 


75. Dillon v. Broeker, supra. 


“These provisions clearly indicate 
the purpose to require all claims 
against the title to be registered un- 
der the act, and to recognize no oth- 
er, and the fact that the statute was 


enacted bv the General Assembly with. 


full knowledge that for near 100 years 
as to mortgages, and for 30 years as 
to deeds, these instruments were val- 
id between the parties without regis- 
tration, and invalid as to creditors and 


*By Frep. G. KRIVONOS (§§ 116-125). 


purchaser only from registration, and 
that no distinction is made in the 
statute in favor of creditors and pur- 
chasers, is strong evidence of the in- 
tent to place the owner of the regis- 
tered title, creditors, and purchasers 
on the same footing as to registration 
under the act, and that no claim 
against either can be maintained un- 
til the act is complied with.’’ Dillon 
v. Broeker, supra. 


76. Hawes v. Clarke, 159 App. Div. 
65, 144 NYS 11 [rev 136 NYS 188] 
(claimant of easement in registered 
premises). 


77. See statutory provisions. 
78. Hawes v. Clarke, supra. 
79. See statutory provisions. 


80. Lawton yv. Haas, 293 Ill. 226, 
127 NE 433. 


81. Lawton v. Haas, supra. 


[a] Thus, under a statute which 
provides in one section for adjudica- 
tion of title and orders by the court 
to the registrar, and in another sec- 
tion for an appeal, an appeal from the 
dismissal of a petition filed under the 
statute to compel the registrar to file 
a tax deed and enter memorial on the 
certificate of title of the premises, ti- 
tle to which had been registered, is 
permissible. Lawton v. Haas, 293 Ill. 
220, 127 NE 433. 


——————_—_—_——_. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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quiet title to the property and for such cancella- 
tion,** the registered owner’s remedy being by ser- 
vice of the complaint in the registration action upon 
such claimant and giving him his day in court. 
However, there is also authority that where me- 
morials are entered in favor of creditors as to land 
mistakenly included in a cadastral survey and reg- 
istered in favor of the debtor, such memorials should 
be cancelled in a suit brought for that purpose by 
the owner.** Where a statute provides for a peti- 
tion to be filed in the original proceeding for eq- 
uitable relief from a registrar’s action or failure to 
act as to memorials regarding registered land,** 


the proceeding is purely statutory and is not intend-. 


ed as a substitute for, or to supersede, other actions 
at law or in equity,®® so that it does not lie to re- 
quire the cancellation of a memorial of a special 
assessment on the ground of invalidity, since the 
statute only authorizes the court’s determination as 
to whether the registrar acted in compliance with 
the statute.S7 Under such a statute*® unauthorized 
memorials®® entered as to a registered title by the 
registrar, may be expunged in such proceedings 
brought by the registered owner.°° 

Parties whose hens cannot be affected by the pro- 
ceedings are not necessary parties.®? 

Allegations. Petitioner, in a proceeding to cancel 
a memorial, need not allege that he is a bona fide 
purchaser for value.®? 

[§ 118] B. Caveats—l. In General. 
the statutes governing registration 


Some of 


82. Hawes v. Clarke, 159 App. Div. 
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therefore the petition is not demur- 
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provide for the filing of caveats of claims or inter- 
ests in registered land.°*® A registered owner may 
register a caveat against land registered in his own 
name.®* <A caveat may be filed against land, title 
to which still resides in the government.®® In the 
absence of evidence of a mortgagor’s right to create 
a mortgage, or of a crown grant to him of the land, 
a caveat of the mortgage is properly refused.?® 
Where a statute renders registered land subject to 
reservations in original grants from the govern- 
ment,®? a caveat of such reservation is not neces- 
sary as to subsequent transfers of the land.°§ 


[§ 119] 2. Subject Matter or Interest To Sup- 
port. Under statutory provision for the filing of 
caveats with the registrar of claims or interests in 
registered land®® a caveat must show a claim to some 
interest in the land,+ legal or equitable,” to be enti- 
tled to filing. It has been held that to be entitled to 
file a caveat the caveator must derive the interest 
which he claims through the document on which his 
caveat is founded,* and this must be an interest dif- 
ferent from that held by him as the owner of the 
land.* However, under a statutory provision for fil- 
ing caveats of the interests or claims of persons un- 
der specified instruments “or otherwise howsoever 
in any land,’”’> caveats are not restricted to claims 
founded on written instruments.® Interests of which 
caveats may be filed have been held to include any 
right conferred by contract relating to land against 
the registered owner,’ an agreement to give a mort- 


[a] Thus where a contract of sale 


65, 144 NYS 11 [rev 136 NYS 188}. 


[a] In action to cancel memorial 
claimed by the registered owner to 
be unauthorized, the question as to 
whether the interest claimed by the 
person in whose favor the memorial 
was entered is or is not well founded 
is not presented for decision. Hawes 
v. Clarke, 159 App. Div. 65, 144 NYS 
11 [rev 136 NYS 188]. 


$3. Hawes v. Clarke, supra. 


84. Laureano v. Stevenson, 45 Phil- 
ippine 652. 


85. See statutory provisions. 

86. Purchase v. Desplaines, 324 Ill. 
584, 155 NE 758. 

87. Purchase v. Desplaines, supra. 

88. See supra text and note 85. 

89. See supra § 116. 

90. Curtis v. Haas, 298 Ill. 485, 131 
NE 701. 

91. Curtis v. Haas, supra. 

[a] Thus a village, which had not 


proceeded as reauired by the Torrens 
Act to have judgments confirming 
special assessments and forfeitures 
for nonpayment made liens against 
registered titles, is not a necessary 
party, although it may be a proper 
party, to proceedings, by the owner 
against the registrar to cancel me- 
morials of such assessments and for- 
feitures entered on the. certificate 
without authority, since such cancel- 
Jation does not affect the village’s 
right to a lien after taking proper 
steps therefor. Curtis v. Haas, 298 
Ill. 485, 131 NE 701. 


92. Curtis v. Haas, supra. 


[a] Thus the registrar, who issued 
a certificate of title, cannot, in subse- 
quent proceedings by the holder of the 
certificate to cancel and expunge 
therefrom memorials of special as- 
gessments and forfeitures entered 
without authority, question the right 
of the holder to the certificate, and 


rable for failure to allege that the pe- 
titioner was a bona fide purchaser for 


value. Curtis v. Haas, 298 Ill. 485, 
131 NE 701. : 
93. See statutory provisions, 


94 Re cC. P. R. Caveat, (Sask.) 10 
WestWkly 10. 


95. Re Land Titles Act, (Sask.) 
[1918] 2 WestWkly 9438; Canada L. 
Assur. Co.’s Case, (Sask.) [1919] 2 
WestWkly 47. 

[a] Thus a homestead caveat may 
be filed by a wife against dominion 
land for which the patent has not yet 
been issued to her husband. Re Land 


Titles Act, (Sask.) [1918] 2 West 
Wkly 943. 
96. In re Ebbing, 2 Sask. L. 167. 


[a] Thus a caveat of a mortgage 
is properly refused where the mort- 
gage is as to crown lands to which 
the mortgagor has: no patent, nor 
shows authority to mortgage.- In re 
Ebbing, 2 Sask. L. 167. 


97. See statutory provisions. 


98. Re Land Titles Act (Sask.), 
[1918] 2 WestWkly 939. 


99. See statutory provisions. 


1. Re. Babbit, .(Can:) 6 WestLR 
260; Donough v. Moore, 22 Man. 79, 
2 DomLR 525, 20 WestLR 334, 1 West 
Wkly 845; Re Caveat, (Sask.) 8 West 
Wkly 866; Re Jamieson, 6 Sask. L. 
296, 190 DomLR 490, 23 WestLR 921, 4 
WestWkly 475; In re Grand Trunk 
Rac eDev. Gon soy Sask. ©. 3135.0, Wont 
LR 611, 22 WestLR 193, 2 WestWkly 
1068; Concord v. Coles, 3 Austr. C. L. 
R. 96 [aff 5 N. S. Wales 259]. 

2. Concord v. Coles, supra. 

3. Re Grand Trunk Pac. Dev. Co., 
5 Sask. L. 313, 7 DomLR 611, 22 West 
LR +193, 2 WestWkly 1068 [aff 6 Sask. 
L. 296, 10 DomLR 490, 33 WestLR 
621, 4 WestWkly 475]. : 

4 Re Grand Trunk Pac. Dev. Co., 
supra. 


of lands provided that the vendee 
would use the property only for a 
specified purpose (that is, for the 
erection of a church) and further 
provided that upon complete payment 
of the purchase money and surrender 
of the contract a transfer would be 
made to the vendee subject to the 
original reservations by the crown 
and to a reservation of minerals, 
without further mention being made 
in the contracts as to the building 
restriction, and a transfer was there- 
upon made without mention therein 
of the building restriction, the vendor 
cannot afterwards enforce the stipu- 
lation of the contract as to the use 
to be made of the property by filing 
and continuing a caveat claiming an 
interest therein on behalf of the ven- 
dor against his vendee as registered 
owner to prevent the use of the prop- 
erty for other purposes aS an ease- 
ment attaching to the land; the court 
will discharge the vendor’s caveat 
under such circumstances. Re Jamie- 
son, 6 Sask. L. 296, 10 DomLR 490, 
23 WestLR 921, 4 WestWkly 475 [aff 
5 Sask. L. 313, 7 DomLR 611, 22 West 
LR 193, 2 WestWkly 1068]. 


5. See statutory provisions, 


6. Re MacCullough, 5 Alta. L. 45, 
5 DomLR 834, 21 WestLR 349, 2 West 
Wkly 311. See In re Wark, 2 Sask. 
L. 431 (caveator’s claim need not be 
in writing). 

[a] Thus the words “or otherwise 
howsoever” in the statute are broad 
enough to cover a claim by a member 
of a partnership composed of himself 
and the owners of certain land in 
which he claimed an interest as an 
asset of the partnership, though the 
partnership was not evidenced by any 
writing. Re MacCullough, 5 Alta. L. 
45, 5 DomLR 834, 21 WestLR 349, 2 


‘WestWkly 311. 


7. Yockney v. Thompson, 50 Can. 
S. C. 1.16 DomLR 854, 6 WestWkly 
1397 [aft 23 Man. 571, 14 DomLR 332, 
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gage,® an interest under an agreement to create a 
charge by way of collateral security,® an interest 
by way of an equitable mortgage,!® a document in 
the form of a promissory note containing a clause 
in which the maker, stated to be the owner in fee 
simple of registered land deseribed, purports to en- 
cumber the land for the amount of the debt,4? an 
interest by way of a mortgage which cannot be reg- 
istered because of a mistake in the description of 
the land,'? or because of a defect in form,t? an 
interest which cannot be registered, as an agreement 
for sale,!* or a plan for a railroad’s proposed right 
of way preliminary to expropriation proceedings,‘ 
the interest of a cestui que trust who claims a bene- 
ficial interest of any sort, whether the declaration is 
in writing or not,'® a reservation of minerals and 
the right to mine the same,‘ a restrictive covenant 
in the nature of a negative easement, where the 
covenantee retains the benefited land,1* a wife’s in- 
terest in her husband’s homestead, although there be 
a consent judgment in an action for alimony,!® an 
instrument containing an assignment of money pay- 
able to the vendor under an agreement of sale, and 
an assignment of such agreement,”?° a statutory len 
in favor of a municipality, but only where the statu- 
tory provisions have been comphed with,?1 and the 
government’s claim against a defaulting purchaser 
under a live stock encouragement statute, whether 
the default be fraudulent or not.?? 


Not included. It has been held that caveats can- 
not be filed as to the claim of a mere ordinary cred- 
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itor of the former owner of land seeking to set aside 
a transfer because of fraud against ereditors,** the 
assignee’s interest in a vendee’s contract to purchase 
registered land, where the purchase agreement con- 
tains a clause ag ainee assignment. without the ven- 
dor’s approval,?* the interest of a municipal coun- 
cil in a road dedicated to the public,?® a-municipal- 
ity’s claim upon a husband’s lands for hospital serv- 
ices rendered to a wife,?® the homestead of a wife 
in land upon which she and her husband never re- 
sided,?7 an unregistered transfer of public land, 
where the transferor had no certificate title or pat- 
ent,?* a contract of purchase, void because executed 
oe a Sunday,”® the interest of a subpurchaser who 
has defaulted in his payments without a waiver by 
his assignor,®® a registered mechanie’s lien,** a so- 
licitor’s or attorney’s lien,?? and an instrument in- 
tended as security for past indebtedness, in effect 
a mortgage, but not in the form prescribed by stat- 
ute.*% 


[§ 120] 3. Form and Contents. Under statutes 
providing for the form and contents of a caveat,** 
it has been held that the caveator should be held to 
a strict compliance with the statute as to such form 
and contents,?® and where the caveat fails to state 
the nature of the title, estate, interest or len un- 
der which he elaims, it is insufficient.2° A statutory 
provision for the description of land to be given by 
the caveator®? has been held to be merely directory** 
and intended for the guidance of registrars,*® so 


. that a caveat which describes the interest claimed 


25 WestLR 602 (aff 8 DomLR 776, 23 
WestLR 863, 3 WestWkly 591)]. 


' 8 Yockney v. Thompson, 23 Man. 
571, 8 DomLR 776, 23 WestLR 863, 
3 WestWkly 591 [aff 50.Can. S. C. 1, 
16 DomLR 854, 6 WestWkly 1397, and 
aff 14 DomLR 332, 25 WestLR 625]. 


9. Re Cockshutt Plow Co., (Alta.) 
[1920] 3 WestWkly 1069. 


10. Holland Canada Mortg. Co., 
Ltd.’s Case, (Sask.) [1918] 3 West 
Wkly 345. 

11. Coast Lumber Co. v. McLeod, 
7 Sask. L. 382, 20 DomLR 343, 29 West 
LR 357, 7 WestWkly 113. 


12. Reeves v. Stead, 
DomLR 422, 25 WestLR 
Wkly 1353. 


13. Imperial El. etc., Co. v. Olive, 
7 Sask. L. 395, 19 DomLR 248, 29 West 
LR 339, 6 WestWkly 1562 [varying 
6 Sask. L. 142, 15 DomLR 103, 26 West 
LR 193, 5 WestWkly 628]. But see 
infra text and note 33. 

14. Setter v. Forbes, 8 Alta. L. 191, 
20 DomLR 166, 30 WestLR 256, 7 
WestWkly 901. 

15. Re Moosecana Subdivision, 
(Sask.) 7 DomLR 674, 3 WestWkly 
387. 


(Sask.) 13 
37, 4 West 


16. In re Wark, 2 Sask. L. 431. 


17. ReC. P. R. Caveat, (Sask.) 10 
WestWkly 10. 


18. Wanek v. Thols, (Alta.) [1928] 
_2 DomLR 7938, [1928] 1 WestWkly 
903 [aff [1928] 1 DomLR 873, [1928] 
1 WestWkly 356). 


19. Re Lonnem, 
[1926] 1 DomLR 279, 
Wkly 134. 

20. Drewry _ Vv. Cowie, 
[1919] 2 WestWkly 388. 

21. Pope v. Fraser, 18 Sask. L. 390, 


[1924] 2 WestWkly 334 [aff 17 Sask. 
L. 451, [1923] 3 WestWkly 754). 


20 Sask. L. 275, 
[1926] 1 West 


(Sask.) 


[a] Thus a municipality may file 
a caveat against leasehold land for a 
lien under a seed grain act upon ob- 
taining the written approval of the 
application for grain from the land- 
lord, and a note made by the tenant, 
but not otherwise. Pope v. Fraser, 
18 Sask. L. 390, [1924] 2 WestWkly 
334 [aff 17 Sask. L. 451, [1923] 3 West 
Wkly 754]. 


22. Rex v. Rumsey, (Alta.) [1926] 
a DomLR 792, [1926] 2 WestWkly 

23. Winnipeg Paint, etc., Co. v. 
pacer (Man.) [1923] 3 WestWkly 

24. Atlantic Realty, ete., Co., Ltd. 
v. Jackson, 18 B. C. 657, 14 DomLR 
552, 26 WestLR 15, 5 WestWkly 535; 
Re Massey-Harris Co., 15 Sask. L. 316, 
63 DomLR 428, [1922] 1 WestWkly 
816. 


[a] Thus an interest sufficient to 
permit the filing, of a caveat is not 
acquired by an assignment from a 
vendee of an interest in a contract 
for the sale of land, where the as- 
signment contravened a condition of 
the agreement prohibiting its assign- 
ment without the approval of and 
countersigning by the vendor; and 
providing that, in the absence of such 
approval, no agreement, condition or 
relations between the vendee and his 
assignee or other person acquiring 
title or interest from or through the 
vendee, should preclude the vendor 
from conveying the land to the ven- 
dee on the surrender of the agreement 
and payment of the remainder of the 
purchase-money. Atlantic Realty, 
Otc. (CO), Midi Vera CKSONn . Loses Ges 
657, 14 DomLR 552, 26 WestLR 15, 5 
WestWkly 535. 


25. Concord v. Coles, 3 Austr. C, 
L. R. 96 [aff 5 N. S. Wales 259]. 


26. Re McCraney, (Sask.) 66 Dom 
LR 819, [1922] 2 WestWkly 898. 


27. Pendleton vy. Pendleton, 21 
Sask. L. 579, [1927]~2 WestWkly 720. 


28. Re Land Titles Act, (Sask.) 
[1919] 1 WestWkly 400. 


29. Fallis v. Dalthaser, 4 Alta. L. 
361, 4 DomLR 705, 21 WestLR 171, 
2 WestWkly 132. 


380. McCullough v. Canadian Pac. 
ae Co., (Alta.) [1920] 1 WestWkly 


31. Re Caveat on eras et Lien, 
(Sask.) 9 WestWkly 648 


32. Waters v. Garronen 1 Altas tb: 
298, 14 DomLR 448, 25 WestLR 838, 
5 WestWkly 410; Re Caveat, (Sask.) 
8 WestWkly 866. 


33. Shore v. Weber, (Sask.) 11 
DomLR 148, 24 WestLR 343; Imperi- 
alll. ete, Oo. ve Olive, /6asask ' 
142, 15 DomLR 103, 26 WestLR 193, 5 
WestWkly 628; Gaar Scott Co. v. Gui- 
gere, 2 Sask. L. 374. But see supra 
text and note 13. 


34. See statutory provisions. 


35. Re Cass, 20 Man. 139, 15 West 
LR 194. 


36. Re Cass, supra. 


[a] Claim of “an estate or interest 
as purchasers under and by virtue of 
a certain agreement for sale’ is not 
a sufficient statement of caveator’s 
claim. Re Cass, 20 Man. 139, 15 West 
LR 194. 


37. See statutory provisions. 


38. McKillop v. Alexander, 45 Can. 
S. C. 551, 1 DomLR 586, 20 WestLR 
850, 1 WestWkly 871; Merchants 
Bank v. Hastie, 7 Alta. L. 90, 16 Dom 
ee 793, 27 WestLR 764, 6 WestWkly 


39. McKillop v. Alexander, 45 Can. 
S. C. 551, 1 DomLR 586, 20 WestLR 
850, 1 WestWkly 871; Merchants 
Bank v. Hastie, 7 Alta. L. 90, 16 Dom 
ay 793, 27 WestLR 764, 6 WestWkly 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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with reasonable certainty and which enables the reg- 
istrar to identify the land affected is sufficient, al- 
though it does not comply strictly with the form 
prescribed in the statute.4° A statutory provision 
for the insertion in a caveat of the caveator’s name 
and oceupation*! is complied with where this infor- 
mation is embodied in the affidavit accompanying 
the caveat.*? A caveat which, in specifying the in- 
terest claimed, contains an error as to the date of an 
unregistered instrument, is sufficient where it con- 
forms to the requirement of the statute and in no 
way misleads the registered owner.4? If a caveat 
on its face shows that the claim of the caveator is 
prima facie good, it should be registered.*4 


Affidavit. Where the statute governing registra- 
tion of land titles requires that a specified affidavit 
be filed with a caveat*® it must be complied with as 
to a caveat of a claim filed under another statute pro- 
viding for caveats of specified claims, although the 
latter statute makes no express provision for an 
affidavit.4® Under such a statute a caveat of an un- 
registerable mortgage given upon unpatented land by 
an alleged purchaser from the government can be 
filed only if accompanied by an affidavit.47 


Special caveat in favor of government. Statutory 
provisions that a caveat contain an address for serv- 
ice, state the caveator’s claim, and be verified by 
oath*® do not apply to a special statutory caveat 
filed by the registrar ex mero motu in favor of the 
government.*? 


[§ 121] 4. Lapse. The statutes providing for ca- 
veats of claims or interests in registered land also 
provide that upon notice to the caveator, the caveat 
will lapse within a specified number of days unless 
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a court order is filed extending the caveat.>° Under 
such a statute, a caveat lapses where after proper 
notice is given, the order for extension filed is ob- 
tained from a court having no jurisdiction to make 
such order;®! but where the notice given is under a 
statutory provision which does not apply to caveats, 
a caveat does not lapse by reason of the caveator’s 
failure to procure a valid order of extension within 
the statutory time.®>2 Where, upon application for 
registration of a transfer or other dealing, notice is 
given to the caveator, but the application is with- 
drawn within the statutory time, the caveat does not 
lapse, but remains in full foree,®? and if the apph- 
cation is subsequently renewed or another similar 
application is made, notice thereof should be given 
the caveator.°* A statutory provision that unless 
the caveator file evidence with the registrar within 
a specified time of the filing of his caveat, that he 
has taken proceedings to establish his title, the 
caveat shall lapse®® does not apply to a caveat filed 
by the registrar on behalf of the government.°® 


[§ 122] 5. Continuance. On application, a ca- 
veat may be ordered continued for a specified num- 
ber of days within which the caveator is to institute 
an action to determine his rights, or the caveat is 
to lapse or be removed.®°? Where registered land is 
transferred subject to a caveat, such caveat must 
not be made perpetual, but is only to be continued 
until the rights of the transferee are determined by 
an action brought for that purpose.°® <A caveat will 
be continued where the caveator has instituted pro- 
ceedings to establish the interest asserted in the 
caveat,°® unless the court is satisfied clearly and be- 
yond all doubt that the caveator has no interest in 


40. McKillop v. Alexander, 45 Can. 
S.C. 551, 1 DomlR, 586, 20: WestLR 
850, 1 WestWkly 871; Merchants 
Bank v. Hastie, 7 Alta. L. 90, 16 Dom 
ie 793, 27 WestLR 764, 6 WestWkly 
506. 

41. See statutory provisions. 


42. Merchants Bank v. Hastie, su- 


ra. 

Affidavit see infra text and notes 
45-47. 

43. Union Bank v. Turner, 32 Man. 
435, [1923] 1 DomLR 790, [1922] 3 
WestWkly 1138. 


44. Holland Canada Mortg. 
Ltd.’s Case, (Sask.) 
Wkly 345. : 

[a] Caveat of equitable mortgage 
held prima facie to show possible in- 
terest in land and should be register- 
ed. Holland Canada Mortg. Co., 
Ltd.’s Case, (Sask:) [1918] 3 West 
Wkly 345. 


45. See statutory provisions. 


46. Russell v. Russell, 57 Can. S. 
Gal, 42, Domb R 52s FLOPS] 2 West 
Wkly 672 [rev 12 Alta. L. 111, [1917] 
8 WestWkly 549]. 

[a] Caveat under Women’s Home 
Protection Act must have affidavit at- 
tached as required by Land Registra- 
tion Act, although the former statute 
does not require such affidavit. Rus- 
sell v. Russell, 57 Can. S. C. 1, 42 Dom 
LR 52, [1918] 2 WestWkly 672 [rev 
12 Alta. L. 111, [1917] 3 WestWkEly 
549]. 

47. Re Mortgages on Unpatented 
Lands, (Sask.) 16 DomLR 881, 6 West 
Wkly 676. See Canada L. Assur. Co.’s 
ones (Sask.) [1919] 2 WestWkly 47 
(caveat mortgage on unregistered 
crown land may be filed where accom- 
panied by affidavit). 


[53 C. J.—62] 


Co., 
[1918] 3 West 


the property.°° 
Caveat of unregistered crown land 
see supra § 119. 


48. See statutory provisions. 


49. Hamilton v. Stokes, 30 B. C. 
ae DomLR 282, [1921] 2 WestWkly 


50. See statutory provisions. 


51. Re Caveat, (Sask.) 3 DomLR 
590, 21 WestLR 575, 2 WestWkly 523. 


Continuance see infra § 122. 
52. Re Caveat, (Sask.) 3 DomLR 


a 21 WestLR 575, 2 WestWkly 
oO. 

53. Butler v. Fairclough, 23 Austr. 
Oe SI WES 


54. Butler v. Fairclough, supra. 

55. See statutory provisions. 

56. Hamilton v. Stokes, 30°B. C. 65, 
62 DomLR 282, [1921] 2 WestWkly 
921. 

Directing issue of title see infra § 
er 

57. Re MacCullough, 5 Alta. L. 45, 
5 DomLR 834, 21 WestLR 349, 2 West 
Wkly 311; In re Wark, 2 Sask. L. 431; 
Gaar Scott Goring Guigere, 2 Sask. iD 
374. 


Discharge see infra § 123. 
Lapse see supra § 121. 


5S. e Rem Oanadian (Pac) » RanCo:, 
(Sask.) 86 DomLR 317, [1917] 3 West 


Wkly 170; Re Vancise, 10 Sask. L. 
292. 
59. Re Moosecana Subdivision, 


(Sask.) 7 DomLR 674, 3 West Wkly 
387; Re Huber, (Sask.) [1920] 2 West 
Wkly 16. 

fa] Thus a caveat under the Land 
Titles Act by a railway company in 
respect of their location plan for a 


Where the statute designates a 


right-of-way filed under the Railway 
Act will be continued upon the com- 
pany proceeding under the Railway 
Act with the expropriation of the 
lands. Re Moosecana Subdivision, 
foaek 7 DomLR 674, 3 WestWkly 


60. Re Huber, (Sask.) [1920] 2 
WestWkly 16; Re Green, 6 Sask. L. 
6, 9 DomLR 301, 23 WestLR 57; In re 
Wark, 2 Sask L. 431. 


[a] Continuance properly refused. 
—An order continuing a caveat regis- 
tered under the Land Titles Act 
against one lot of a tract of land will 
not be made, where the applicant 
merely holds a subcontract for the 
sale of that one lot, and where it ap- 
pears that the applicant’s vendor pur- 
chased the entire tract under an 
agreement for the sale thereof from 
the registered owner, which agree- 
ment contained a provision prohibit- 
ing an assignment of the agreement 
of sale unless such assignment should 
be for the entire interest of the orig- 
inal purchaser and should be approved 
and countersigned by the original ven- 
dor, and the applicant claimed as to 
a part interest only and never re- 
ceived such approval from the orig- 
inal vendor, and the entire tract of 
land subsequently by intermediate as- 
signments, but before the filing of 
the applicant’s caveat, came without 
notice into the hands of one who did 
secure the approval of the registered 
owner to the sale to him and also his 
approval to the various mesne as- 
signments, and this notwithstanding 
that such final purchaser of the entire 
block did not himself record a caveat 
until after the caveat had been filed 
by the applicant. Re Green, 6 Sask. 
L. 6, 9 DomLR 301, 23 WestLR 57. 


ry 
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specified court to make orders to continue caveats,** 
such court has no power to delegate this power to 
local masters,®? and an order for continuance signed 
by such a master is without jurisdiction and in- 
valid.°* An order continuing a caveat, signed by a 
clerk, is insufficient for registration,°* The original 
order continuing a caveat, and not a copy, must be 
filed with the registrar®® within the time specified 
in the order,*® which is computed by not including 
the last day if it be a holiday.*? 


[§ 123] 6. Discharge. A statutory procedure 
for lapse of a caveat upon notice to establish ¢a- 
veator’s claim®’ has been held not exclusive;®® but 
where the statute so provides’® where the cavea- 
tor fails to take any action to establish his interest, 
the registered owner may proceed by motion to 
compel him to show cause why the caveat should not 
be discharged,*? and where the caveator has failed 
to take any action to establish his interest, the court 
may order such discharge.*? Too, upon ‘motion to 
discharge a caveat, the court may properly direct 
an issue in which ecaveator is to take steps to estab- 
lish his claim within a specified time, or the caveat 
be discharged.** In the absence of objection, a ca- 
veat may be discharged by a local master in a sum- 
mary proceeding after a summons issued by. him on 
application of the caveatee to the caveator to show 
cause why the caveat should not be discharged.** 
Where there has been a failure to comply with the 
conditions of an order continuing a caveat, as to the 
bringing of an action within the time specified there- 
in to establish caveator’s interest, the registered 
owner may apply ex parte for an order for the re- 
moval of the caveat, which should be, granted upon 


61. See statutory provisions. WestWkly 132. 


62. Re Caveat, (Sask.) 3 DomLR [a] 
590, 21 WestLR 575, 2 WestWkly 523. 
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respect of an option for the purchase C. 
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satisfactory proof of such default.75 A caveat may 
be discharged upon the filing of security to indem- 
nify the ecaveator for any sum that may be awarded 
him in a proceeding to determine his rights.7° A 
caveat of an interest which is invalid will be dis- 
charged,*7 as will one of an interest or claim which 
has ceased to be effective.*® A purchaser’s caveat 
will be discharged on application of a subsequent 
purchaser to whom the former has represented that 
he has abandoned his purchase,*® or where it is found 
that no agreement for sale has in fact been entered 
into.®° The transferee of a registered owner as well 
as the registered owner may make an application for 
the termination of a caution.’! A master in cham- 
bers has jurisdiction to discharge a caveat of a claim 
filed under a statute other than the one governing 
registration of land titles.*? 


Withdrawal. A solicitor who is authorized to file 
a caveat also has authority to withdraw it, at least 
until the caveat has been noted on the title, and as 
against a person not put on inquiry.*® 

Appeal from discharge. Where a caveat is dis- 
charged, and the caveator appeals, but owing to his 
failure to obtain a stay of proceedings, the property 
has become vested in a purchaser not before the 
court, the appeal must be dismissed.** 


[§ 124] 7. Operation and Effect. Where the 
statute provides that a caveat makes the certificate 
of title subject to the claims of a caveator®® a ca- 
veat of a claim as to registered land is more than 
merely a notice,®® and after the entry of a caveat, 
and before it is withdrawn or has lapsed, dealings 
as to such registered land are subject thereto.87 A 
statutory provision as to priority of a caveat over 

86. Alexander v. Gesman, 4 Sask. 


L. 111, 17 WestLR 184 [aff 45 Can. S. 
551, 1 DomLR 586, 20 WestLR 850, 


63. Re Caveat, supra. 


64. Re Johnson, 9 Sask. L. 293, 29 
DomLR 39, 34 WestLR 1168, 10 West 
Wkly 1219. 


aye Re Beufert, (Sask.) 26 WestLR 


66. Re Beufert, supra. 
67. Re Beufert, supra. 


Computation of time generally see 
Time £38 Cyc 306]. 


68. See statutory provisions; 
supra § 121. 

69. Re MacDonald, 
2 DomLR 802. 


70. See statutory provisions, 
71. Re MacDonald, supra. 
72. Re MacDonald, supra. 


73. Hamilton v. Stokes, 30 B. C. 
65, 62 DomLR 282, [1921] 2 ‘WestWkly 
921; Radinowsky v. Sheps, 31 Man. 
123, 59 DomLR 639, [1921] 1 West 
Wkly 693; Re Caveat No. 99,578, 
(Maa. ) [1920] 3 WestWkly 566. 


74. Grand Trunk Pac. Dey. Co. v. 
Moose Jaw Securities, (Sask.) 24 Dom 
LR 752, 31 WestLR 892; Babbitt v. 
Bolieau, 7 Terr. L. 481; Roaf v. Grand 
Trunk Pac. Town, etc., Co., 8 Sask. 
L. 272, 24 DomLR 750, 31 WestLR 893, 
8 WestWkly 1156. 


75. Re MacCullough, 5 Alta. L. 45, 
5 DomLR 834, 21 WestLR 349, 2 West 
Wkly 311. 


76. Re Huber, 
WestWkly 16; 
431. 


and 


(Man.) [1924] 


(Sask.) [1920] 2 
In re Wark, 2 Sask. L. 


77. Fallis v. Dalthaser, 4 Alta. L. 
361, 4 DomLR 705, 21 WestLR 171, 2 


of land which was executed on the 
Lord’s Day, contrary to statute may 
be vacated and set aside. Fallis v. 
Dalthaser, 4 Alta. L. 361, 4 DomLR 
705, 21 WestLR i tyra BP WestWkly 132. 


78. Grand Trunk Pac. Dev. Co. v. 
Moose Jaw Securities, (Sask.) 24 Dom 
LR 762, 3 WestlLR ~892; Roat wv: 
Grand Trunk Pac. Town, etc., Co., 8 
Sask. L. 272, 24 DomLR 750, 31 West 
LR 893, 8 WestWkly 1156. 


[a] Restrictive covenant as to the 
use of the property contained in an 
agreement for the sale of lots stipu- 
lating its continuance during the cur- 
rency of the contract will cease to be 
effective immediately upon the issue 
of a transfer to the land on the sur- 
render of the contract, and a caveat 
thereof lodged at the land titles’ office 
will be discharged. Grand Trunk 
Pac. Dev. Co. v. Moose Jaw Securities, 
(Sask.) 24 DomLR 752, 31 WestLR 
892; Roaf v. Grand Trunk Pac. Town, 
ete., Co., 8 Sask. L. 272, 24 DomLR 
750, 31 WestLR 893, 8 WestWkly 1156. 


79. Horan v. Johnson, (Sask.) 
[1924] 2 WestWkly 248. 


80. Babbitt v. Bolieau, 7 Terr. L. 
81. 


81. Re Dakter, 13 OntWN 291. 


82. Re Land Titles Act, (Sask.) 
[1918] 2 WestWkly 940 (wife’s caveat 
filed under homestead statute). 


83. Barry v. Heider, 19 Austr. C. 
EO Ra Love 

84 Re McInnis, 21 Sask. L. 309, 
[1927] ig DomLR 481, [1927] 1 West 
Wkly 2 


85. 3e6 statutory provisions. 


WW estWkly 871]. 


87. Re Royal Bank, 8 Alta. L. 125, 
19 DomLR 19, 30 WestLR 472, 7 West 
Wkly 817; Brooksbank y. Burn, 3 
Alta. L. 351; Watson v. Cadwallader, 
23 Man. 760, 14 DomLR 526, 26 West 
Re kao WéstWkly 549; Pearson Ve 
O’Brien, 22 Man. 175, 4 DomLR 413, 
20 WestLR 510, 1 West Wkly 1026 [aff 
1t 'DomLR.,.175, .22 WestLR 342]: 
Boyd v. Royal Bank, 16 Sask. L. 480, 
£1923] 2 WestWkly’ 783; Bishop v. 
Western Trust Co., 16 Sask. L. 254, 70 
DomLR 451, [1922] 3 WestWkly 818; 
Coast Lumber Co. McLeod, 7 Sask. 
L. 382, 20 DomLR 343, 29 WestLR 357, 
if West Wkly 113; Alexander v. Ges- 
man, 4 Sask. L. 111, 17 WestLR 184 
Laff 45 Can. S. C. 51, 1 DomLR 586, 
20 WestLR 850, 1 West Whip 871]. 


[a] As document affecting trans- 
fer of registered land, a caveat is an 
“instrument” within the meaning of 
statutory provisions for the priority 
of an instrument first registered. Mc- 
Killop v. Alexander, 45 Can..S. C. 551, 
1 DomLR 586, 20 WestLR 850, 1 West 
Wkly 871 (per Anglin, J.). 


{[b] Caveat filed in respect of reg- 
istrable mortgage, which latter and 
the transfer on which the mortgagor’s 
title depended, the registrar declined 
to receive without production of the 
duplicate certificate of title is as ef- 
fective for the period of the caveat 
as if the mortgage itself had been reg- 
istered; and, from the time of filing 
such caveat, it prevents the acquisi- 
tion or the bettering or increasing of 
any interest in the land adverse to or 
in derogation of the claim of the 
caveator as it then existed. Re Royal 
Bank, 8 Alta. L. 125, 19 DomLR 19, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘ 


: § 124] 


subsequent transactions regarding the land*® is ap- 
plicable not only where the vendor of the competing 
caveators is the registered owner, but also where he 
is merely entitled to a transfer from the registered 
But such a statute has been held to apply 
only between persons claiming under the same root 
of title, for which purpose each fresh certificate of 
title constitutes a new root of title.®° 
two persons, each acquiring interests from a com- 
mon source in the same land under unregistered con- 


owner.®? 


tracts of sale, the one first filing a 


terest is entitled to priority,®+ although, in the ab- 


sence of fraud, he had notice of the 
interest.®? 


caveat protect a claim by reason 
agreement, at least as against one 
the time intervening between such 


30 WestLR 472, 7 WestWkly 817. 


[ce] Security, protected by caveat 
properly registered has priority over 
an agreement to give a mortgage, or 
a mortgage purporting to be given 
before but not registered until after 
the registration of the caveat. Bishop 
v. Western Trust Co., 16 Sask. L. 254, 
eo 451, [1922] 3 WestWkly 

18. 


{[d] Subsequent registration (1) of 
an instrument filed as a caveat does 
not effect a merger so as to vest title 
in an intermediate mortgagee better 
than he had when he registered the 
mortgage subject to the caveat. Re 
Royal Bank, 8 Alta. L. 125, 19 DomLR 
19, 30 WestLR 472, 7 WestWkly 817. 
(2) However, where, by reason of a 
misdescription of the land, a mortgage 
given by a vendee under an executory 
contract could not be validly deposit- 
ed in the land titles office for record 
on the completion of the mortgagor’s 
title by the issue of a certificate of 
title, and the mortgagees consequent- 
ly filed a caveat against the mort- 
gagor’s property as correctly de- 
scribed claiming to charge the same 
upon such defective mortgage, such 
mortgagees have lost priority over 
executions filed thereafter and before 
the issue of the certificate of title if 
they voluntarily discharged the ca- 
veat and accepted a new mortgage at 
the time when the transfer was made 
from the registered owner to their 
mortgagor; the mortgagees’ proper 
recourse was to have taken action to 
have their original mortgage re- 
formed and recorded in conformity 
with their caveat instead of discharg- 
ing the same. Rogers Lumber Co. v. 
Smith, (Sask.) 8 DomLR 871, 22 West 
LR 899, 3 WestWkly 697. 


[e] Parties in vendor’s action to 
default purchaser.—Where the inter- 
est of transferees of rights under a 
land purchase agreement are disclosed 
in a caveat filed under the statute, by 
a subsequent assignee thereof to 
whom such transferees had assigned 
their interests as security for advanc- 
es, the vendor in an action to declare 
the original purchaser in default and 
to forfeit and rescind the right of 
purchase, must do more than make 
the original purchaser and such cave- 
ator parties by original action; he 
must join the intermediate trans- 
ferees who would, according to the 
caveat, have equities against the cay- 
eator so: that claims for relief over 
can be made between the defendants 
in the same action. Watson v. Cad- 
wallader, 23 Man. 760, 14 DomLR 526, 
26 WestLR 1, 5 WestWkly 549. i 


gg. See statutory provisions. 
89. Brooksbank vy. Burn, 3 Alta. L. 
351. 


96. Arnot vy. Peterson, 4 Alta. L. 


However, a caveator claiming an inter- 
est under a written agreement of sale cannot by such. 
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As between 


caveat of his in- 


other’s equitable | prior caveat. 


of a prior oral 
who has, during 
oral and written 


324, 4 DomLR 861, 21 WestLR 153, 2 
WestWkly 1. 


91. Stephens v. Bannan, 6 Alta. L. 
418, 14 DomLR 333, 25 WestLR 557, 
5 WestWkly 201; Edgar v. Caskey, 
5 Alta. L. 245, 4 DomLR 460, 21 West 
LR 444, 2 WestWkly 413; Brooksbank 
vy. Burn, 3) Alta. Li. 351. 


[a] Effect of lis pendens on prior 
caveator.— Where an action for a dec- 
laration of right to the conveyance of 
lands is defended by subsequent cave- 
ators on the ground that at the time 
of the plaintiff's agreement to pur- 
chase there was an action pending 
between the vendor and the subse- 
quent caveators in which, the vendor 
sought specific performance of an 
earlier agreement to purchase, spe- 
cific performance being decreed and a 
time fixed for payment, but it appears 
that the subsequent caveators have 
allowed the time to elapse within 
which they were entitled to redeem 
under the judgment, they, in order to 
defeat the claim of the prior cave- 
ators, must show such facts as would, 
at least against the vendor, entitle 
them to specific performance, and, in 
the absence of such a showing, they 
will not be allowed an extension of 
time for payment and their caveats 
will be discharged. Brooksbank v. 
Burn, 3 Alta. L. 351. 


92. Stephens v. Bannan, 6 Alta. L. 
418, 14 DomLR 3338, 25 WestLR 557, 
5 WestWkly 201. 


93. McKay v. McDougall, 14 Sask. 
L. 111, [1921] 1 WestWkly 419. 


94. Alexander v. Gesman, 4 Sask. 
L. 111, 17 WestLR 184 [aff 45 Can. 
S. C. 551, 1 DomLR 586, 20 WestLR 
850, 1 WestWkly 871]. 


[a] Effect of registered owner’s 
approval of second sale.—Where the 
assignee of a conveyance from the 
registered owner sells half of the land 
to one person, and later sells all the 
land to another person, and then the 
purchaser of half the land, before 
such second purchaser has paid the 
consideration for his purchase, files 
a caveat of his interest, after which 
the registered owner approves of the 
second sale, the second purchaser 
takes subject to the rights of the ca- 
veator to a conveyance of half the 
land. Alexander v. Gesman, 4 Sask. 
L. 111, 17 WestLR 184 [aff 45 Can. S. 
C. 551, 1 DomLR 586, 20 WestLR 850, 
1 WestWkly 871]. 


95. Butler v. Fairclough, 23 Austr. 
Cc. Li. 78 [aff [£1916] Viet. L.. 533, 38 
ANStr Lina Oni. 


[a] Thus: On June 30, 1915, G, 
who was the registered proprietor of a 
crown lease subject to a registered 
mortgage, by an agreement under seal 
which was never registered, agreed to 
charge the lease with a debt due by 
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agreements, acquired an interest without notice of 
such caveator’s interest under the oral agreement.*? 
A purchaser who has not paid the purchase money 
until after a prior purchaser, of whose interest he 
had no notice, has filed his caveat, takes subject to 
such caveat;®* but a purchaser of a registered in- 
terest who has paid the purchase money without 
notice of the prior creation of an equitable interest 
in the property, a caveat of which is not filed until 
‘after such purchaser has paid the purchase money, 
but before he has applied for registration,®® or has 
filed a caveat of his interest®® is not subject to the 
Priority is not acquired by the filing 
of a caveat by one who became interested in land 
under an agreement for its purchase after an execu- 
tion had been lodged and registered against it in 
the land titles office.®* 
tificate of title is subject to existing caveats does 


The fact that any new cer- 


him to the plaintiff, and at plaintiff's 
request to execute a proper and legal 
mortgage. On July 2, 1915, G agreed. 
to sell the lease, subject only to the 
registered mortgage, to the defendant 
for valuable consideration, and on the 
same day the consideration money 
was paid and G executed a transfer to 
the defendant in the prescribed form. 
Before payment defendant caused a 
search to be made at the Titles Office 
and found that G’s title was clear 
except for the registered mortgage. 
He had no notice, express or implied, 
of the plaintiff's charge under the 
agreement of June 30. On July 7, 
plaintiff lodged a caveat claiming an 
equitable estate or interest in the 
lease as equitable mortgagee, and ab- 
solutely forbidding the registration of 
any person as transferee or proprie- 
tor of, or of any instrument affecting, 
G’s estate or interest. On July 12, 
defendant lodged his transfer for reg- 
istration, and on September 23 notice 
of his application was duly given by 
the registrar to the plaintiff. On 
October 5 plaintiff’s solicitor wrote 
to defendant to the effect that the 
transfer must not be registered unless 
and until a satisfactory settlement of 
the plaintiff's claim had been made. 
On October 6 the solicitors for both 
partiés met in the presence of defend- 
ant, and after discussion defendant’s 
solicitor agreed with the contention of 
plaintiff's solicitor that plaintiff was 
entitled to priority by virtue of his 
equitable mortgage and said that he 
could not advise defendant to resist 
the claim. It was then arranged that 
defendant should withdraw his appli- 
cation to register his transfer, which 
he did on the same day. Subsequent- 
ly the defendant being advised that 
his transfer was entitled to priority 
over the plaintiff’s equitable mort- 
gage, he on March 7, 1916, again 
lodged his transfer for registration. 
The registrar did not give notice of 
that application to plaintiff, and de- 
fendant was registered as proprietor 
of the lease subject to the registered 
mortgage. It was held that plaintiff, 
by omitting to lodge a caveat before 
defendant paid the purchase money 
and obtained his transfer, had lost the 
priority arising out of his equitable 
interest having been created first in 
point of time; and that the registra- 
tion of defendant’s transfer was val- 
id notwithstanding the existence of 
plaintiff’s caveat and the omission of 
the registrar to notify plaintiff of de- 
fendant’s application. Butler v. Fair- 
clough, 23 Austr. C. L. R. 78 faft 
Sane Vict. L. 533, 38 Austr. L. T. 


96. Re Green, 6 Sask. L. 6, 9 Dom 
LR 301, 23 WestLR 57. 


97. Re Price, 5 Sask. L. 318, 4 Dom 
oe 407, 21 WestLR 299, 2 WestWkly 


1136 [53 C.J.] 
not give the claim of which a caveat is entered any 
additional foree.®§ 

[§ 125] 8. Compensation Where Wrongfully 
Filed. A statute which provides that any person 
filing or continuing a caveat without reasonable 
cause shall be liable to make compensation to any 
person damaged thereby in an action brought there- 
for where the cause has been withdrawn, or in pro- 
ceedings taken by the eaveator or caveatee as to 
such caveat,®® refers to the statutory proceedings by 
either the caveator or caveatee to enforce the claim 
or discharge the caveat, as may be.t As to the ne- 
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cessity or propriety of asking by way of vcounter- 
claim for the removal of a caveat from the register, 
if there is no claim for damages sustained by filing 
or continuing a caveat, there is no need for a coun- 
terclaim, as the caveat will necessarily be disposed 
of as incidental to plaintiff’s claim;? if there is a 
claim for compensation it is proper to set up a coun- 
terclaim therefor, whether or not the caveat has 
been withdrawn, since the cause of action is the 
filing or continuing the caveat, without reasonable 
cause, to the damage ot the caveatee.* 


IX. TRANSFER, DEVOLUTION, OR ENCUMBRANCE OF TITLE AFTER REGISTRATION* 


[§ 126] A. Voluntary Dealing with Land in Gen- 
eral—l. Right of Owner to Deal with Land. By 
express. provision of the statutes the owner of reg- 
istered land may convey, mortgage, lease, charge, or 
otherwise deal with it as fully as if it had not been 
registered. While some statutes specify the par- 
ticular form of instruments which the owner may 
use,® other statutes provide that he may use forms 
of deeds, mortgages, leases or other voluntary in- 
struments which were sufficient in law for the pur- 
pose intended before the act went into effect. Under 
some statutes no instrument can be registered in a 
land titles office unless it is one of the instruments 
whose registration is provided for,’ and in form’ 
and execution conforms with the requirement of the 
act,? although the registration of a voluntary in- 
strument pertaining to registered land cannot be 
refused on the ground that no consideration is stated 
therein.+°® 


[§ 127] 2. Plans and Subdivisions. Under some 
statutes, whenever a registered plot of land is sub- 
divided, a plan of the subdivision must be filed with 
the registrar,‘t and, on the failure to file such a 
plan, the registrar may refuse to register any in- 
strument which contains a reference to the unde- 


98. Pearson v. O’Brien, 22 ‘Man. [a] 


Plans distinguished.—A sub- 15. 


posited plan.12 However, the mere sale of a frac- 
tional part of a registered plot of land is not such 
a subdivision as is contemplated by the provision 
requiring that a subdivision plan be filed? and, 
on the registration of such plan, it becomes the of- 
ficial description of the subdivided plot,’* and ecan- 
not be altered,!® amended,'® or canceled,*? without 
the authority of a judge or of an official designated 
by statute. But a statutory provision applicable to 
owners who wish to cancel a registered plan of a 
subdivision does not apply to a case where the own- 
ers merely wish further to subdivide a subdivision,® 
and a mortgage covering only a fractional part of 
certain lots designated in a registered subdivision 
plan may be registered when accompanied with a 
map showing the portion affected without filing a 
separate resubdivision plan of the affected area.!® 


The effect of a provision that, unless a sale mortgage - 


encumbrance or lease has been made in accordance 
with a registered plan, it is not binding on anyone 
is that, on registration of the plan and a dealing 
with the land in accordance with it, the plan is bind- 
ing on everyone,”° unless?! and until?” it is canceled 
or amended.?* <A notation on a registered plan of a 
subdivision cannot create an easement.?4 


Re Moose Jaw Securities, su- 


ALD ee eek ee Me a 510, 1] division plan which is ap to | pra. 
es re aif 11 omLR 175,} show the boundaries of lots staked out 
22 WestLR 703]. [a] A transfer of a part of a lot, 


99. See statutory provisions. 

1. Denis v. Morinville, (Alta.) 34 
DomLR 724, [1917] 2 WestWkly 323 
(discussing rules ‘for the information 
of the profession’’). 

2. Denis v. Morinville, supra. 

3. Denis v. Morinville, supra. 

4 See statutory provisions. 

5. See statutory provisions. 

Form of mortgage see infra § 149, 

Form of transfer see infra § 132. 

6. See statutory provisions. 


7. In re North-West Tel. 
Sask. L. 379. 


8. In re North-West Tel. Co., su- 
pra. 

9. In re North-West Tel. Co., su- 
pra. 

10. Re Transfer of Mortg., (Sask.) 
9 WestWkly 491. 


Necessity of stating consideration 
in deeds generally see Deeds § 59. 


11. Ryan v. District Registrar, 19 
B. C. 165, 16 DomLR 259, 26 WestLR 
982, 5 WestWkly 1253; Re Moose Jaw 
Securities, 5 Sask. L. 354, 8 DomLR 
322, 22 WestLR 463, 5 WestWkly 216. 


Co: 2 


in town plots and to provide a short 
and convenient description for the 
same, and which is to be registered, 
is to be distinguished from a plan 
which the registrar may require of 
a transferor for the registrar’s infor- 
mation and not intended for registra- 
tion. Re Moose Jaw Securities, 5 
Sask. L. 354, 8 DomLR 322, 22 West 
LR 463, 5 WestWkly 216. 


[b] Approval of encumbrancers.— 
A plan of subdivision should not be 
registered without the approval and 
signature of encumbrancers. Re Reg- 
istration of Plans, (Sask.) 9 West 
Wkly 180. 


12. Ryan v. District Registrar, 19 
B. C. 165, 16 DomLR 259, 26 WestLR 
982, 5 WestWkly 1253. 


13. Ryan v. District Registrar, su- 
pra. 

fa] The word “subdivision” as 
used in the statute is intended to 
designate the division of land into a 
number of village, town, or city lots, 
including streets and lanes. Ryan v. 
District Registrar, 19 B. C. 165, 16 
DomLR 259, 26 WestLR 982, 5 West 
Wkly 12538. 

14. Re Moose Jaw Securities, 5 
Sask. L. 354, 8 DomLR 322, 22 West 
LR 463; 5 WestWkly 216. 


for which lot a plan has been already 
registered with the registrar as re- 
quired by statute does not of itself 
constitute an alteration of the plan 
and does not require an alteration of 
the plan by a judge’s order. Re Moose 
Jaw Securities, 5 Sask. L. 354, 8 Dom 
Hrs 322, 22 WestLR 463, 5 WestWkly 


16. Re Moose Jaw Securities, su- 
pra. 

17. Re Asquith Townsite, (Sask.) 
50 DomLR 172, [1920] 1 WestWkly 1. 

18. Re Land Registry Act, (B. C.) 
12 DomLR 740, 4 WestWkly 744. 

19. Ex p. Williams, 18 B. C. 248, 14 
DomLR 831. 

20. Rowland v. Edmonton, 8 Alta. 
L. 1, 20 DomLR 36, 6 WestWkly 1498 
[rev on other grounds 50 Can. S. C. R. 
520, 21 DomLR 33, 31 WestLR 33, 8 
WestWkly 20]. 

21. Rowland v. Edmonton, supra. 

22.. Rowland v. Edmonton, supra. 

23. Rowland v. Edmonton, supra. 

24. Sumner vy. McIntosh, 10 Sask. 
L. 63, 35 DomLR 386 [aff 11 Sask. 
L. 152, 40 DomLR 301]. 

fa] Illustration.—A notation on a 
plan that no building be erected east 


*By JOHN F. MCDONALD (8§ 126-140). 


For later cases, developments an'd changes in the law see Annotations, same title and section number. 
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§§ 128-130], 


[§ 128] 3. Powers of Attorney. By express 
statutory provision any person may by attorney con- 
vey or otherwise deal with registered land.2® A 
provision requiring that letters of an attorney to 
deal with registered land be acknowledged and filed 
with the registrar is mandatory,?® but the rights 
of the donor of the power will not be prejudiced by 
the attorney’s registration of an instrument under 
the power without registering the instrument con- 
ferring the power;?7 nor is the attorney’s failure to 
register his letters of attorney notice to third per- 
sons of any limitation of authority not expressed 
in such letters.27"/2 The validity of a power of at- 
torney to deal with registered land is not affected by 
the fact that no registered land was owned by the 
donor of the power when it was executed,?® nor by 
the fact that the donee of the power is described as 
the occupant of a specified office instead of by his 
own individual name;?° but the registrar is justified 
in requiring proof, to his satisfaction, that the per- 
sons who execute instruments under such a power 
of attorney are in fact the persons so described.®° 
A power of attorney authorizing the assignment of 
all the donor’s assets for the benefit of his credi- 
tors is sufficient to authorize the inclusion in the 
assignment of any of the donor’s registered land,?! 
and the register is not required to determine whether 
such assignment*? or the instrument** containing the 
power of attorney is void®* or voidable.*® <A regis- 
trar, however, may refuse, in the absence of the 
donor’s acquiescence, to register a deed in which a 
mortgage is assigned to one who also appears to be 
the donee of the power to assign.2® While a regis- 
trar may receive for registration a single instrument 
which purports to revoke one power of attorney and 
to grant another power to other parties named there- 


of a line drawn through a registered 36. 
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Re Land Registry Act, 22 B. C. 
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in,?* he must register and index the instrument as 
if it were two separate instruments.?& General 
words in a power of attorney authorizing the donee 
to deal with interests in registered land are suffi- 
cient to authorize his discharge of a mortgage.*® - 


{[§ 129] 4. Attestation and Copies of Documents. 
Statutory provisions for the attestation of instru- 
ments pertaining to registered land have been con- 
strued as not mandatory*® but as facultative*’ and 
as not affecting the operation of such instruments 
after execution and before registration.4? The ad- 
dition, below the signature, to an instrument, of a 
clause which purports to state the truth of a fact 
on which the validity of the instrument depends,** 
and changes in the form of acknowledgment claus- 
es made in good faith and before title passed, do not 
invalidate the instrument** nor prevent its registra- 
tion.4® Under a registration statute providing for 
the attestation of the orders of a court or a judge, 
are included a master’s order*® and orders made by 
a judge as persona designata.*? 


An affidavit of attestation to instruments relating 
to registered land must generally be in the form pre- 
scribed by statute,#® but formal errors may be ex- 
cused under some circumstances.*® 


Copies. Under a statute providing for the regis- 
tration of a court or judge’s orders, and a rule of 
court making copies of all court documents in a pro- 
ceeding admissible as evidence of the originals in all 
matters between the parties to the same proceeding, 
exemplified copies of judgments®® or orders?! of a 
court may be accepted for registration, but, if made 
by a judge as persona designata, the originals them- 
selves must be registered.®? 


[§ 130] 5. Jurisdiction To Determine Matters Af- 


by a person taking an acknowledg- 


plan referred to in the certificate of 
title does not impose an easement on 
a lot through which the line is drawn. 
Sumner v. McIntosh, 10 Sask. L. 63, 35 
DomLR 336 [aff 11 Sask. L. 152, 
40 DomLR 301]. 


25. See statutory provisions. 


26. Malaguti v. Rosen, 262 Mass. 
555, 160 NE 532. 


[a] A reference in a mortgage to 
a power of attorney under which the 
mortgage is given is not a compliance 
with the requirement that the power 
shall be registered. Malaguti v. Ros- 
en, 262 Mass. 555, 160 NE 532. 

Attestation of power of attorney to 
deal with registered land see infra § 
29. 

27. Malaguti v. Rosen, 262 Mass. 
555, 160 NE 532. 


2744. Malaguti v. Rosen, supra. 
28. Malaguti v. Rosen, supra. 


29. Re Royal Trust Co., (Sask.) 65 
DomLR 766, [1921] 3 WestWkly 246. 


[a] Illustration.—A power = ap- 
pointing the local branch manager of 
a company or his assistant for the 
time being and from time to time isa 
good power of attorney under a stat- 
ute requiring registration of powers 
of attorney to deal with registered 
land. Re Royal Trust Co., (Sask.) 65 
DomLR 766, [1921] 3 WestWkly 246. 


30. Re Royal Trust Company, su- 
pra. 
31. Re Power of Attorney, (Sask.) 


9 WestWkly 180. 


32. Re Power of Attorney, supra. 
33. Re Power of Attorney, supra. 
34. Re Power of Attorney, supra. 
35. Re Power of Attorney, supra. 


116, 24 DomLR 429, 32 WestLR 85, 8 
WestWkly 1270. 

[a] Power to sell and assign a 
mortgage does not authorize the donee 
so to deal with himself since the au- 
thority given must be strictly pur- 
sued. Re Land Registry Act, 22 B. C. 
116, 24 DomLR 429, 32 WestLR 85, 8 
WestWkly 1270. 

387. Re Land Titles Act, 
[1918] 3 WestWkly 139. 


38. Re Land Titles Act, supra. 

39. Re Power of Attorney, (Sask.) 
[1918] 2 WestWkly 947. 

Discharge of mortgages on regis- 
tered land generally see infra § 154. 


(Sask.) 


40. Barry v. Heider, 19 Austr. C. 
TOR Mass ING 

41. Barry v. Heider, supra. 

[a] Illustration.—The established 


practice of a registrar’s office to ac- 
cept instruments attested by an at- 
torney justifies the acceptance of an 
instrument so attested notwithstand- 
ing a statute providing that instru- 
ments be attested by persons specified 
other than attorneys. Barry v. Heid- 
Cri Oe AUSth Clim lor. 


42. Barry v. Heider, supra. 


43. Maluguti v. Rosen, 262 Mass. 
555, 160 NE 5382.. 


[a] MTllustration.—An addition, be- 
low the signature to a mortgage, of a 
clause which purports to be a true 
statement concerning the power of 
attorney under which the mortgage 
was given does not invalidate nor de- 
feat the registration of the mortgage. 
Maluguti v. Rosen, 262 Mass. 555, 160 
NE 532. 

44. Maluguti v. Rosen, supra. 


[a] Illustration.—Changes made 


ment to make it conform to the truth 
do not affect the instrument acknowl- 
edged. Maluguti v. Rosen, 262 Mass. 
555, 160 NE 532. 


45. Maluguti v. Rosen, supra. 

46. Garrett v. Heath, 7 Alta. L. 30, 
11 DomLR 190, 24 WestLR 384, 4 West. 
Wkly 685. 

47. Garrett v. Heath, supra. 


“Persona designata”’ defined see 48 
Co Se pi 1045: 


48. Re Power of Attorney, (Sask.) 
[1918] 2 WestWkly 947. 


49. Garrett v. Heath, 7 Alta. L. 30, 
11 DomLR 190, 24 WestLR 384, 4 
WestWkly 685; Re Power of Attor- 
ney, (Sask.) [1918] 2 WestWkly 947. 


_[a]_ Reason for rule.—‘‘The affida- 
vit of attestation, after all, is only 
intended as a ready proof of the bona 
fides of the execution.’ Re Power of 
eee (Sask.) [1918] 2 WestWkly 


_ [b] Ilustration.—Errors of form 
in an affidavit of attestation to a pow- 
er of attorney given by a Canadian 
soldier on the western front during 
the World War were held not to af- 
fect the registration of the power of 
attorney to deal with registered land 
in Saskatchewan. Re Power of At- 
a ee (Sask.) [1918] 2 WestWkly 

(. 

Powers of attorney to deal with 
registered land generally see supra 

50. Arnold v. National Trust Co., 
7 Alta. L. 58, 18 DomLR 195, 24 West 
LR 889, 4 WestWkly 1113. 


51. Arnold vy. National Trust Co., 
supra. 


52. Arnold v. National Trust Co., 
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fecting Registered Land. By the provisions of the 
registration statutes it may be for the registrar of 
land titles in the first instance to determine whether 
particular instruments purporting to affect regis- 
tered land may be registered,°* but a registrar’s re- 
fusal to register an instrument because of a failure 
to present the owner’s duplicate certificate as re- 
quired by statute is a matter for a land court?‘ 
which also has jurisdiction to determine the effect 
of instruments used by the parties,°> even though 
the rights of the parties themselves must be deter- 
mined by an equity court.°® Where there is no lim- 
itation in a registration statute to indicate that only 
a judge of a particular court shall have the power 
to make specified orders, a district court judge, as 
such, has jurisdiction to make such orders,®’ but a 
master as such has no jurisdiction to make the or- 
ders under a statute limiting the power to a judge.*8 


[§ 131] 6. Remedies against Registrar. By ex- 
press statutory provision a person injured by a reg- 
istrar’s act or refusal to act in matters pertaining 
to registered land may petition a specified court for 
such an order or decree as shall be according to eq- 
uity.°® Such a proceeding is purely statutory,®°® 
and is not intended as a substitute for or to super- 
sede other actions at law or in equity.°t One pur- 
pose of such a proceeding is to provide the holder 
of a certificate of title with a convenient method for 
a judicial review of the registrar’s acts with refer- 
ence to the certificate.® 


Extent of relief. The court has jurisdiction mere- 
ly to compel the registrar’s performance to a min- 
isterial duty,®* or to determine whether the regis- 
trar has performed the duties required by the act,®* 
or whether he has acted in a manner not authorized 
by the act;*® and the court cannot review judgments 
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ae 


[§§ 130-132 


entered in other separate and distinet proceedings,°® 
nor adjudicate anything concerning title’ or mat- 
ters respecting liens®* other than ‘the canceling of 
their notation when improperly entered on a certifi- 
cate of title,®9 


Parties. The holder of the duplicate certificate is 
not a necessary party to a petition to compel the 
registrar to receive and file a tax deed and to enter 
a memorial thereof on the certificate,*° and a village 
is not a necessary party to a petition to have its spe- 
cial assessments which the registrar improperly en- 
tered on the certificate expunged. ifn 


[§ 132] B. Transfers—1. In General. In ac- 
cordance with the general rule’? and subject to stat- 
utory restrictions,’® the owner of registered land 
may transfer it with or without restrictions,’* either 
with or without an easement as the parties may 
agree,’® or so that no right of dower shall accrue 
in favor of the transferee’s wife.7® The fact that a 
purchaser of registered land must take subject to 
restrictions imposed by the registration laws does 
not violate his constitutional rights.77 


Form of conveyance. Although the registration 
acts usually provide that in transferring registered 
land the usual forms of conveyance in use at the time 
the act went into effect may be employed,*® the par- 
ties to a transfer must be properly described,*® and 
under statutes requiring a prescribed form of con- 
veyance that form must be used.*° 


Transfer in blank. (General rules relating to alter- 
ations in deeds of grant or other instruments un- 
der seal are inapplicable to alterations in transfers 
of registered land.*! Thus an instrument of trans- 
fer may be executed in blank‘? and authority given 
to the person to whom it is handed’* or to anyone 
else’* to fill in under certain instructions the name 


supra, a Remedies ea hema dager for - abe Lael oe ae Securities, 5 
[a] “For the reason that an order | 4@mages sce infra § ° as DomLR 322, 22 West 

made by a Judge as persona designata Remedies against assurance fund] UR 463, 5 WestWkly 216. 

is not a proceeding in a court there| for acts and omissions of registrar 76. Re Taylor, 31 OntWN 394. 


can be no question of an exemplifi- 
cation or certified copy of such an or- 
der; the original must be registered.” 
Arnold v. National Trust Co., 7 Alta. 
L. 58, 60, 13 DomLR 195, 24 WestLR 
889, 4 WestWkly 1113. 


{b] All material on which the or- 
der of a judge as persona designata is 
made must be deposited with the reg- 
ister at the same time as the order 
is filed. Arnold v. National Trust Co., 
7 Alta. L. 58, 13 DomLR 195, 24 West 
LR 889, 4 WestWkly 1113. 


53. See statutory provisions. 


54. Federal Nat. Bank vy. Gaston, 
256 Mass. 471, 152 NE 923. 


55. Federal Nat. Bank vy. Gaston, 
supra. 
{a] Effect of instruments as con- 


veyances of registered land.—Federal 
Nat. Bank v. Gaston, 256 Mass. 471, 
152 NE 923. 


56. Federal Nat. Bane v. Gaston, 
supra. 
57. Garrett v. Heath, 7 Alta. L. 30, 


11 DomLR 190, 
WestWkly 685. 


58. Garrett v. Heath, supra. 
59. See statutory provisions. 


60. Purchase v. Desplaines, 324 Ill. 
584, 155 NE 758. 


{a] Petition held sufficient.—Cur- 
tis v. Haas, 298 Ill. 485, 131 NE 701. 


61. Purchase v. Desplaines, 324 
Tll. 584, 155 NE 758. 


24 WestLR 384, 4 


see ae * 168. 
rchase v. 

us B84, eri NE 758. 

63. Lawton v. Haas, 293 Ill. 220, 
127 NE 433. 

64. Purchase v. Desplaines, 324 Ill. 
584, 155 NE 758. 

65. Purchase v. Desplaines, supra. 

66. Purchase v, Desplaines, supra, 

[a] Thus a_ special assessment 
levied under an improvement statute 
in a separate proceeding cannot be re- 
viewed. Purchase v. Desplaines, 324 
Ill. 584, 155 NE 758. 

67. Lawton v. Haas, 
127 NE 433. 

68. Curtis v. Haas, 298 Ill. 485, 131 
NE 701. 

69. Curtis v. Haas, supra. 

70. Lawton v. Haas, 298 III. 
127 NE 433, 436. 

“Tf the owner was a proper party, 
he was not a‘necessary one.” lLaw- 
ton v. Haas, supra. 


Desplaines, 324 


298 Ill. 220, 


220, 


Tie (Cuntisays ee 298 Ill. 485, 131 
NE 701. 
[a] Reason for Pales-suekk entries 


are void. Curtis v. Haas, 298 Ill. 485, 
131 NE 701. 


72. See supra § 126. 
73. See statutory provisions. 
74. See infra text and notes. 


Right of owner to impose trust on 
transferred land see infra § 156. 


Dower generally see Dower 
J. p 448 


Wwe Eliason v. Wilborn, 281 U.S. 
457, 50 SCt 382, 74 L. ed. 962 [aff 335 
Til. 352; 167 NE EOL 


78. See statutory provisions. 


79. Re Weightman’s Case, (Sask.) 
[1919] 1 WestWkly 44. 


[a] Thus a transfer wherein the 
transferee is described by her hus- 
band’s name with the addition of the 
word “Mrs.” is defective and should 
not be accepted by the registrar. 
Weightman’s Case, (Sask.) [1919] 1 
WestWkly 44. 


80. Re Ancey, 
WestWkly 506. 


Requirement that mortgages be in 
statutory form see infra § 149 


81. Arnot v. Peterson, 4 Alta. L. 
324, 4 DomLR 861, 21 WestLR 1538, 2 
West Wkly 1. 


Alteration of deeds and other sealed 
instruments generally see Alteration: 
of Instruments §§ 115, 116, 125 et seq. 


82. Arnot v. Peterson, 4 Alta. L. 
324, 4 DomLR 861, 21 WestLR 153), 2 
WestWkly ns 


83. Arnot v. Peterson, 4 Alta. L. 
324, 4 DomLR 861, 21 WestLR 153, 2° 
West Wkly ate 


Authority to fill blanks generally 
Se Alteration of Instruments, §§ 125— 


84, 


1-9" Ce 


(Sask.) [1922] 3 


Arnot v. Peterson, 4 Alta. L.. 


For.later cases, developments and changes in the law see Annotations, same title and section number, 


‘ ioe ie 
§§ 132-133] 


of the transferee who in reality is the person to 
whom the registrar is to be requested to issue a new 
certificate of title.8® 


Instrument evidencing trust. Under a statutory 
provision that no memorandum or entry of any no- 
tice of trusts shall be made upon a certificate of ti- 
tle or upon a duplicate thereof, but that the regis- 
trar shall treat instruments containing trusts as if 
there were no trusts, a transfer setting out the terms 
of a trust may be registered.®® 


[§ 133] 2. Registration. While as between the 
parties an unregistered transfer may operate as a 
contract creating equitable rights and interests,°* 
or as evidence of authority to make registration, *§ 
registration is essential to, the transfer of title.’® 
The necessity for registration does not, however, 
militate against provisions designed to protect bona 
fide purchasers.®° Neither possession of registered 
land under an unregistered instrument®! nor the re- 
cording of a conveyance, as in the case of unregis- 
tered land, coupled with possession,®* can supply 
the absence of registration, notwithstanding the per- 
son claiming under the registered instrument had, 
prior to registration, actual knowledge that the per- 
son claiming under an unregistered instrument was 
in possession under color of title.°* 


Sufficiency. To transfer registered land the act 
324, 4 DomLR 861, 21'WestLR 153, 2 
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does not pass the title and its prac- 
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of registration must be complete.°* The entry of 
a transfer on the registrar’s day book®® or his en- 
try book®® is not sufficient registration; nor is the 
entry of a conveyance in fee simple upon the orig- 
inal certificate without the issuance of a transfer 
certificate to the purchaser sufficient.®* 


Time. The registration of a transfer is not com- 
pleted until the existing certificates are surrendered 
to the registrar and canceled and a new certificate 
is issued;°& but when the registration is once effect- 
ed it relates back to the time the transfer was first 
noted in the entry book of the registrar.°® 


Presentation of duplicate certificate. The statutes 
ordinarily require the owner’s duplicate certificate 
of title to be presented with the instrument of con- 
veyance sought to be registered, and, under the usu- 
al provision that the uncanceled certificate is con- 
clusive evidence of title to registered land, the cer- 
tified owner alone is entitled to register a transfer.” 

Compelling registration. In a proper case under a 
statute providing for compulsory registration, a 
party to a transfer may be entitled to compel its 
registration by the other party,* and the registered 
owner may be compelled to deliver up his duplicate 
certificate of title so that the registration of the 
transfer may be completed. 


Notice. Under a provision that a registrar may 


right possession indicated is such 


WestWkly 1. 

{a] Finding of authority to fill in 
blank.—Arnot v. Peterson, 4 Alta. L. 
324, 4 DomLR 861, 21 WestLR 153, 2 
WestWkly 1. 


85. Arnot v. Peterson, supra. 


86. Re Allan, (Alta.) [1918] 1 West 
Wkly 440. 


Effect of transfer containing trusts 
see infra § 156. 


87. Acme v. Huxley, 4 Alta. L. 63, 
1 DomLR 860, 20 WestLR 1338, 1 West 
Wkly 681; Great Western Permanent 
L. Co. v. Friesen, [1925] A. C. 208, 
[1924] 4 DomLR 980, [1924] 3 West 
Wkly 883 [mod 18 Sask. L. 100, [1924] 
2 DomLR 225, [1924] 1 WestWkly 945 
(mod 17 Sask. L. 387, [1923] 3 West 
Wkly 667 and aff 62 DomLR 344)]J; 
Wilkie v. Jellet, 2 Terr. L. 133, 143, 
145; Barry v. Heider, 19 Austr. C. L. 
R. 197, 208. 


“No doubt the language {fof 
provision that no interest passes until 
registration] seems very strong and 
to permit no effect whatever to an in- 
strument until registered . how- 
ever . the positive language em- 
ployed was not intended to prevent a 
Court from giving effect to rights 
equitable or otherwise whether evi- 
denced by any instrument or by one 
not capable of being registered or by 
one which has been merely omitted 
to be registered.” Wilkie v. Jellet, 
supra. 

“In my opinion equitable claims and 
interests in land are recognized by 
the Real Property [Torrens] Acts. It 
follows that the transfer . would 
have conferred upon . [the trans- 
feree] an equitable claim or right to 
the land in question recognized by the 
law.” Barry v. Heider, supra [quot 
Great Western Permanent L. Co. v. 
‘Friesen, supra]. 


fa] Transfer held not to pass eq- 
uitable interest.—Acme v. Huxley, 4 
Alta. L. 63, 1 DomLR 860, 20 West 
LR 133, 1 WestWkly 681. 

Creation of trusts in registered 
land see infra § 156. 

gs. See statutory provisions. 


{a] Function of transfer.—‘“It 


tical effect is nothing more than or 
at all events little more than a mere 
order to the registrar by the holder 
of the registered title to transfer the 
title to somebody else.’ Arnot. v. 


Peterson, 4 Alta. L. 324, 4 DomLR 
861, 862, 21 WestLR 153, 2 West 
Wkly 1. 


89. Ill—Bjornberg v.,Myers, 212 


Ilk A. 257. 
Mass.—Federal Nat. Bank v. Gas- 
ton, 256 Mass. 471, 152 NE 923, 925. 
Minn.—In re Juran, 178 Minn. 55, 
226 NW 201; Abrahamson v. Sund- 
man, 174 Minn, 22, 218 NW 246. 
Philippine.—Fidelity, etc. Co. v. 
Conegero, 41 Philippine 396. 
Wash.—-Brace v. Superior Land Co., 
65 Wash. 681, 118 P 910. 
Alta.—Acme v. Huxley, 4 Alta. L. 
63, 1 DomLR 860, 20 WestLR 133, 
1 WestWkly 681. 
Sask.—Cloutier v. Loiselle, 8 Sask. 
ae 33 WestLR 111, 9 WestWkly 
N. W. Terr.—Wilkie v. Jellett, 2 


Perr. Li. 1333" int re ‘Rivers, 1. Terr. 
L. 464. 
“The statute requires 


registration in order that title may 
pass.” Federal Nat. Bank v. Gas- 
ton, 256 Mass. 471, 474, 152 NE 923. 


90. Brace v. Superior Land Co., 
65 Wash. 681, 118 P 910. 


[a] Reason for rule.—No one can 
be a purchaser until the operative 
act to convey or affect the land has 
been performed by registration un- 
der the act. Brace v. Superior Land 
Co., 65 Wash. 681, 118 P 910. 


91. Sterling Nat. Bank v. Fischer, 
75 Colo. 371, 226 P 146; Bjornberg 
v. Myers, 212 Ill. A. 257; In re Juran, 
178 Minn. 55, 226 NW 201; Abra- 
hamson v. Sundman, i74 Minn. 22, 
218 NW 246. 


{a] Possession as notice.—Under 
a provision that a bona fide pur- 
chaser of registered land takes sub- 
ject only to such encumbrances as 
are noted on the certificate except 
a lease not exceeding three years 
coupled with possession, the only 


leasehold interest not exceeding three 
years, Abrahamson v. Sundman, 174 
Minn. 22, 218 NW 246. 


92. Sterling Nat. Bank v. Fischer, 
75 Colo. 371, 226 P 146. 


93. Bjornberg v. Myers, 
A. 257. 


jee See infra text and notes 95— 


95. Great Western Permanent L. 
Co. v. Friesen, [1925] A. C. 208 [1924] 
4 DomLR 980, [1924] 3 WestWkly 
883; Re Rivers, 1 Terr. L. 464. 


96. Fidelity, etc., Co. v. Conegero, 
41 Philippine 396; Great Western 
Permanent L. Co. v. Friesen, [1925] 
A. C, 208, [1924] 4 DomLR 980, [1924] 
3 WestWkly 883 (receiving book). 


97. Director of Lands v. Addison, 
49 Philippine 19. 


98. Fidelity, etc., Co. v. Conegero, 
41 Philippine 396 


99. Fidelity, etc., Co. v. Conegero, 
supra. 


Retroactive effect of registration 
on priorities see infra § 137. 


1. Director of Lands vy. Addison, 
49 Philippine 19. 


‘2. Re Rivers, 1 Terr. L. 464. 


[a] “Gay down a different rule, 
and it appears to me that the sys- 
tem of registering would simply be 
a trap. One would not know what 
unexpected document Nieto cavheg ay 
be sprung on him.’ Re Rivers, 1 
Terr. L. 464, 472. 


3. Credit Foncier Franco-Cana- 
dien v. Johnson, (Alta.) [1923] 1 Dom 
dR 126. 


[a] Thus, under a provision that 
a transferor may call on a transferee 
to show cause why he declined to 
register a transfer subject to an en- 
cumbrance, the transferee has been 
compelled by court order to sign his 
name in a blank transfer and to regis- 
ter the same. Credit Foncier Franco- 
Canadien v. Johnson, (Alta.) [1923] 
1 DomLR 1126. 


4 Acme v. Huxley, 4 Alta. L. 63, 


1 DomLR 860, 20 WestLR 133, 1 
WestWkly 861. 
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enter a memorandum that registered land is free 
from dower after the wife of applicant is notified 
to appear and support her right thereto, notice to 
a transferor’s wife is essential to a right to have a 
transfer with such memorandum registered,® and 
this rule is not affected by a provision that, where 
registered land is transferred subject to a ‘charge, 
the wife of the transferee shall have the same dow- 
er rights as if the legal estate had been transferred 
by an ordinary mortgage.® 

[§ 134] 3. Rights of Purchaser—a. In General. 
Generally as between the transferor and transferee 
of registered land the same rights exist as in rela- 
tion to unregistered land.*? A provision that every 
owner of registered land shall hold the same free 
from all liens and encumbrances except those ex- 
cepted by the statute is intended to give the trans- 
feree for value an absolutely clear title,* free from 
hidden defects,® undeveloped and inchoate claims,’°® 
and any sort of restriction,'? limitation,’? or redue- 
tion,!® except those named in the certificate or de- 
seribed in the statute. A certificate of title to a 
transferee does not give him any title to, or own- 
ership or interest in, chattels not otherwise acquired 
by him that are or were, at the time he received it, 
on the land contained in such certificate of title.t* 
A bona fide purchaser takes the land free from any 
taxes which should have been, but were not, assessed 
against the transferor.'® 


[§ 135] b. Notice and Bona Fides. Registration 
statutes have abrogated the doctrine of constructive 
notice except as to matters noted on the certificate 
of title,1® and while such statutes have been said not 


5. Re Robinson, 29 OntWN 246. 
6. Re Robinson, supra. 


7. Ong-Quingco v. Imaz, 27 Phil- 
ippine 314. deed.” 
[a] Application of rule.—Where 17 
through a mistake of a vendor regis- Corp 
tered land previously sold to a third ae 
person is erroneously registered in 
the name of a purchaser who had 
notice that the parcel erroneously 
included belonged to the third person, 
the vendor is entitled to bring an ac- 
tion to correct the mistake. Ong- 

Quingco v. Imaz, 27 Philippine 314. 


not notice of 


189 Cal. 


Minn. 55, 226 
[a] 
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as to registered land, and under that 
law possession of registered land is]a 
any 
unregistered deed or 
In re Juran, supra. 


Follette v. Pacific Light, etc., 


ALR 965 (possession prior 
tration of land); In re Juran, 


NW 201. oe 
Evidence held insufficient to 
show purchaser’s actual 
of adverse claims or of instruments 
supporting such claims. 


[§§ 133-136 


to do away with the effect of actual notice,*? it has 
also been held, under corresponding provisions, that 
a transferee shall not, except in case of fraud, be 
affected by actual or constructive knowledge of any 
unregistered claim.t® Bona fide purchasers from 
one having registered title are not bound to make 
any inquiry as to matters occurring prior to the date 
of their transferor’s certificate.‘ A transfer of reg- 
istered land to a bona fide purchaser conveys an in- 
defeasible title,2° but the acts protect only the bona 
fide purchaser.2! A transferee who takes with 
knowledge that his transferor acquired titlé by 
fraud,?? or a purchaser who buys registered land 
with full notice of the fact that it is in litigation 
between the transferor and a third party, is not a 
purchaser in good faith.?* 


Subsequent notice. A person who has advanced 
money on the security of an agreement to transfer 
land is entitled to register his transfer regardless of 
a subsequent notice of a sale of the land to anoth- 
er.24 

Land registered erroneously. The transfer of 
land, which had been erroneously registered in the 
name of one other than the true owner, to an in- 
nocent purchaser for value will cut off the true 
owner’s rights in the land.?°® 


[§ 136] c. Conclusiveness of Certificate. By ex- 
press provisions of the statute, the certificate of 
registration is conclusive as to the matters contained 
in it, except as the statute may otherwise provide ;?° 
for example, it cannot be shown that a transferee is 
not the owner of the transferred land,?7 or that there 
was an unrecorded mortgage,?® or seed lien, against 


good faith, and cannot be used as 
shield for frauds.” Gustilo v. 
Maravilla, supra. 


[a] Evidence held sufficient to 
show that a purchaser had full 
knowledge that registered land had 
been leased at time of purchase. 
Gustilo v. Maravilla, 48 Philippine 


rights under an 
contract for 


208 (P) 295, 238 
to regis- 
178 


22. Angelo v. Director 
49 Philippine 838. 


[a] Evidence hela insufficient to 
establish bad faith of purchaser. 


of Lands, 
knowledge 


In re Juran, 


8. De Jesus v. Manila, 29 Philip- 
pine 73. 


9. De Jesus v. Manila, supra. 


10. De Jesus v. Manila, supra. 
11. De Jesus v. Manila, supra. 
12. De Jesus v. Manila, supra. 
13. De Jesus v. Manila, supra. 


14. Gardner v. Staples, 8 Sask. L. 
149, 21 DomLR 149, 30 WestLR 860, 
8 West Wkly SOs 

[a] Rule applied.—A growing 
crop of wheat, or other product of 
the soil not produced spontaneous- 
ly, is a chattel interest which may 
be claimed against the transferee of 
the title to the land by the tenant 
or licensee under an agreement made 
with the transferor for cropping the 
Jand on shares. Gardner v. Staples, 
8 Sask. L. 149, 21 DomLR 814, 30 
WestLR 860, 8 WestWkly 397. 

15. De Jesus v. Manila, 29 Phil- 
ippine 73. 

16. In re Juran, 178 Minn. 55, 226 
NW 201, 202. 

“The Torrens Law has changed 
this rule [that a person dealing with 
land is chargeable with notice of 
the rights of the one in possession] 


178 Minn. 55, 226 NW 201. 


[b] A transferee’s equitable inter- 
est acquired under an unregistered 
instrument with notice of a breach 
of trust cannot be set up against 
the legal title of the registered own- 
er. Great Western Permanent L. 
Conve pe hricsen, L925] = Ase Co a208;, 
[1924] 4 DomLR 980, [1924] 3 West 
Wkly 883. 


18. Sterling Nat. Bank v. Fischer, 
715° Coloy $71, 0226 P1468  Sineer -v, 
Murphy, 3838 Ill. 620, 170 NE 777; 
Bjornberg v. Myers, 212 Ill. A. 257. 


19. Eliason v. Wilborn, 335 Ill. 
352, 167 NE 101. 


20. Tuazon v. Reyes, 
pine 844. 


[a] Builder’s lien.—Atkins, Kroll 
& Co., Inc. v. Domingo, 46 Philip- 
pine 362. 


[b] Caveats.—Franco-Can. 
v. Johnson, 16 Sask. L. 345, 
1 DomLR 896, [1923] 1 WestWkly 
790; In re Jamieson, 6 Sask. L. 296, 
23 WestLR 921, 4 WestWkly 475. 


21. Gustilo v. Maravilla, 48 Phil- 
ippine 442, 448. 


“The Land Registration Act only 
protects the holder [of a title] in 


48 Philip- 


Corp. 
[1923] 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Angelo v. Director of Lands, 49 Phil- 
ippine 838. 

[b] Evidence held sufficient to 
show bad faith of purchaser. An- 
gelo v. Director of Lands, 49 Philip- 
pine 8388. 

23. Tuazon v. 
pine 844. 


24 j<Arnot v. Peterson, 4 Alta. L. 
324, 4 DomLR 861, 21 WestLR 153, 
2 WestWkly 1. 


25. Ong-Quingceo v. Imaz, 27 Phil- 
ippine 3814. 


26. See statutory provisions. 


27. Cloutier v. Loiselle, 8 Sask. L. 
yk 33 WestLR 111, 9 WestWkly 
684. 


28. Henry v. White, 123 Minn. 
182, 1483 NW 324, LRA1916D 4. See 
Pick v. Natalby, 211 Ill. A. 486. 


[a] “fo hold otherwise would not 
only wholly destroy the indefeasible 
character of a Torrens title, but al- 
so give an unrecorded conveyance 
priority as against a subsequent pur- 
chaser in good faith for a valuable 
consideration whose conveyance is 
first duly recorded.” Henry v. White, 
123 Minn. 182, 143 NW 324, 325, LRA 
1916D 4. 


Reyes, 48 Philip- 


; 


-§§ 136-138] 


the land;?® or that the registered transferee was 
not a bona fide purehaser for value, but held the 
title for the benefit of the prior registered owner.?” 
On the other hand it has been held that a transferee’s 
certificate cannot defeat an unregistered claim based 
on the transfer contract and’ subject to which the 
transferee in fact takes his title;?+ nor will the con- 
clusiveness of the transfer certificate operate in fa- 
vor of a purchaser who buys land with actual knowl- 
edge that title is in litigation between the transferor 
and a third person.*? While it has been held that 
the conclusiveness of the certificate will operate in 
favor of a volunteer transferee,?*® it has also been 
held that the conclusiveness of the certificate will 
not operate for the benefit of a volunteer,?* par- 
ticularly where the transfer is made in fraud of 
creditors.?® 


[§ 137] d. Priorities. The maxim that he who 
is first in time is preferred in right is applicable to 
instruments affecting title to registered land;°® 
therefore a registered transfer has priority over a 
mortgage registered, later.*7 As between a transfer 
and an execution it has been held that the true test 
of priority depends on whether the transfer was 
such as would entitle the transferee to maintain an 
action for specific performance ;** but, under a stat- 
ute providing that for purposes of priority between 
transferees and others the date of the registrar’s 
receipt of the transfer shall be taken as the time of 
registration, a transfer registered in the register’s 
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day book prevails over an execution entered after 
the entry of the transfer in the day book but before 
the issuance of a new certificate.2® An unregistered 
transfer has been held prior to a registered execu- 
tion against the registered owner;*° on the other 
hand, the prior registered execution has been held 
superior to the unregistered transfer.41 A levy of 
attachment is prior to a deed of sale registered aft- 
er, although executed before, the attachment;*? and 
where notice of an attachment has been indorsed 
upon a certificate of title before the indorsement of 
the notice of a sale con pacto de retracto, the rights 
of the purchaser cannot be enforced until the rights 
of the attaching creditor have been fully satisfied.** 


[§ 138] e. Forged or Unauthorized Transfers. 
Registration of a transfer based on a forged instru- 
ment does not operate to convey any interest in reg- 
istered land to a party to the forged instrument.** 
Thus no estate or interest is conveyed either to a 
person who forges a transfer in favor of himself*® 
or to a transferee named in a forged transfer, who 
in good faith and without knowledge of the forgery 
succeeds in having himself registered as owner;*® 
and subsequent transferees under a forged transfer, 
who are not bona fide purchasers, are in no better 
position.47 However, registration by a bona fide 
purchaser of a transfer from one whose registration 
was procured by a forged transfer conveys good title 
to the registered land, V8 provided such purchaser is 


29. Johansson _v. Cronquist, 12)fraud.” Imperial Bank v. Esakin,| ter; and they cannot by registration 
Alta. L. 225, 38 DomLR 508, [1917] } supra. of pened Sc deed ea ote aera 2 
3 WestWkly 1029. 36. De Gomez v. Jugo, 48 Philip- |i their own person. ibbs v. Mes- 

30. Morse v. Revere, 248 Mass.| pine 118. Ane ae ee EE BOS) 
Sheets NE 621s : 37. De Gomez v. Jugo, supra. 1077; Watson v. Ogilvie, 18 Sask. 
s tad wicca he te Tap I Ca ares 38. Re Vilneff, 31 OntWN 79. L. 69, 70, [1924] 1 DomLR_ 815, 

y CRON ILE OAR CLUE Ce ; da Titles | [1924] 1 WestWkly 837]. And see 
to land to have the memoranda of nee 6 LE ato eects 123, | infra text and notes 45, 46. 
encumbrances stricken, on the 3 » D D ’ ’ i 4 

‘ * = 3 WestLR 286. 45. Eliason v. Wilborn, 281 U. S. 
ground that tax deeds therein were $ 457,50 SCt 382. 74 L. ed. 962 ff 
invalid, because sales took place more Retroactive effect of registration 335 Il. 352. 167 NE 101 © ‘Shetl [a 
than two years after October 1 of | see supra § 133. - 352, 167 01); hetler_ v. 


the year in which taxes were assess- 40. Trausweiser v. Johnson, 11 hen te eee pak Teoh 31 WestLR 
ed and after alienation and regis-| Alta. L. 224; Merchants Bank v. , eS y : ; 
tration, the court properly exclud-| price, 7 Alta. L. 344; Schlosser v. [a] Evidence held insufficient to 
ed proof that the petitioner was not] Colonial Inv., etc., Co. 9 Sask. L.| Show that transfer was forged. 
a bona fide purchaser for value, but | 389, [1917] 1 WestWkly 1045; Wilkie | Gathercole v. Emery, (Sask.) 62 Dom 
held the title for the former own-|y. Jellet, 2 Terr. L. 133. LR 691. 

er. Morse v. Revere, 248 Mass. 569, Fae omovall tot eexecution -as a 46. Re Adams, (Alta.) 20 DomLR 


143 NE 621. 


cloud.—An execution registered aft- | 293, 


6 WestWkly 1077; Watson v. 


31. McDonald v. Leadlay, (Alta.) | er the execution of a transfer but | Ogilvie, 18 Sask. L. 69, [1924] 1 Dom 
20 DomLR 157. : before its registration may be re-| UR 815, [1924] 1 WestWkly 837. 

32. Tuazon v. Reyes, 48 Philip- | moved as a cloud on the transferee’s 47. Re Adams, (Alta.) 20 DomLR 
pine 844. title. Trausweiser v. pees 11 pene West Wily at, en v. 

. E Alta. L. 224 (on payment of purchase} Foshay, § as eee! it WestDR 

oar Sf aa gente nee hieoed price); Merchants Bank v. Price, | 181, 8 WestWkly 852 

pall J ous eto =e 7 Alta. L. 344; Schlosser v. Colonial : 
3 WestWkly 290. Inv., etc., Co., 8 Sask. L. 387, [1917] [a] Subsequent ipangrerse taking 


“The section is not concerned with 
the question whether a _ transferee 
has got on the register for value or 
as a donee but with the conclusive- 
ness of the certificate of title which 
is protected from attack on any 
ground except fraud.” McKinnon v. 


2) Derr yLislsse 


41. In 
226 NW 201; 
Stocks, 
215, 


1 WestWkly 1045; 


re Juran, 
Adanac 
11 Alta. L. 214, 28 DomLR 
33 WestLR 864, 


with knowledge of facts.—Re Adams, 
aula) 20 DomLR 293, 6 West Wkly 


[b] A bona fide mortgagee who 
registers his mortgage given for 
money advanced to a forger in reli- 
ance on a certificate 


Wilkie v. Jellet, 


178 Minn. 55, 
Oil Coley: 


9 WestWkly 


Smith, supra. eek ie on aed Man. 172; Re| toreer as transferee on a forged trans- 
34. Imperial Bank v. BHEsakin, 18 pee? ego aa fer has a valid charge against the 
Sask. L. 561, 572, [1924] 2 DomLR 42. Buzon vy. Licauco, 13 Philip-| registered land. Brown v. Brough- 
675. pr: ; 2 pine 354. ton, ae MBs 489, FE ONS 244, 31 
: ; P a 43. Worcester v. Ocampo, 34 Phil- | WestLR 583, 8 WestWkly 889. 
ee Imperial Bank v. Esakin, su ippine 646. sions ery as aaiie ts aoe setting aside 
te : ae 44. Eliason v. Wilborn, 335 Il. | transfer see infra § 139. 
Me teach cre position "of |'352, 167 NE 101. [aff 281,U..S. 457,| » 4g “wliason v/Wilborn’ 286 IIL. 352) 
175 of The Land Titles Act, where | 50 SCt 382, 74 L. ed. 962]; De la|167 NE 101 [aff 281 U.S. 457, 50 SCt 
a conveyance is being attacked un-|€rU2 V- Fabie, 35 Philippine 144; | 382, 74 L. ed. 962]; De la Cruz v. 
der the Fraudulent Prefer- | Gibbs_v. Messer, [1891] A. C. 248,| Fabie, 35 Philippine 144; Gibbs _v. 
Cncesa Act. RulseSie192050ch. 204 255; Watson v. Ogilvie, 18 Sask. L.| Messer, [1891] A. C. 248, 257; Fawkes 
the Court’ has jurisdiction to deai| 69 [1924] 1 DomLR 815, [1924] l|v. Atty.-Gen., 6 Ont. L. 490, 2 OntWR 
with the matter notwithstanding the | WestWkly 837. : 149. 
fact that a certificate of title has “Those who deal, not with the aA forged transfer - will, 


issued. To hold otherwise 
. would have the effect of mak- 
ing the Land Titles Act an engine of 


been 


registered proprietor, 
forger who uses his name, L 
transact on the faith of the regis- 


but with a 


do not 


when duly entered on the register, be- 
come the root of a valid title in a 
bona fide purchaser.’’ Gibbs v. Messer, 


issued to the‘ 


1142 [53 C.J.] 


not guilty of negligence.*® A transferee of regis- 
tered land is bound to ascertain the validity of his 
transfer.°° An executed transfer of registered lands 
placed by the registered owner thereof in the hands 
of another operates as a representation to a third 
party that the holder of the transfer is authorized 
to deal with the lands,®? and in the hands of a pur- 
chaser the transfer operates as a representation to 
an innocent third person that the purchaser has an 
assignable interest in the land.°? 

[§ 139] 4. Cancellation and Setting Aside. Un- 
der provisions conferring jurisdiction over matters 
pertaining to registered land and providing that the 
registrar may be directed to cancel any duplicate cer- 
tificate or to do any act necessary to give effect to 
the court’s decree, a transfer based on fraud,** for- 
gery,°* or collusion,®> may be set aside, and the 
transferee’s duplicate certificate canceled®® on the 
application of the defrauded party.®’ However, a 
certificate of title granted on a transfer held void 
for being in fraud of creditors cannot be canceled.°® 


[§ 140] 5. Issuance of New Certificate. On the 
registration of a transfer of-registered land, the reg- 
istrar is required to issue a new duplicate certificate 
of title to the transferee,®® and the issuance of the 
supra [quot Re Adams, (Alta.) 20 


DomLR 293, 6 WestWkly 1076, 1077; 
Watson vy. Ogilvie, 18 Sask. 69, 
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chasing from a person who does not 
exhibit the proper muniments of ti- 61. 
tle, is guilty of negligence. 


[$$ 138-141 


new certificate is one of the essential features of a 
conveyance in fee.*° The entry of a memorandum of 
4 transfer upon the original certificate of title with- 
out the issuance of a transfer certificate of title to 
the purchaser is not a sufficient registration of such 
conveyance.*! Under a statute providing that, ex- 
cept in specified cases provided for, no new certifi- 
cate of title shall be entered unless the owner’s 
duplicate certificate is presented with the instru- 
ment sought to be registered,®? a registrar has no 
authority to issue a transfer certificate of title with- 
out the presentation to him of the owner’s dupli- 
cate,°* or of an order of a court of competent juris- 
diction authorizing the issuance of a new certifi- 
cate.°* On the setting aside of a forged transfer 
and the cancellation of a certificate issued thereon 
a new certificate may be issued to the true owner.*°® 


[§ 141] ©. Contracts or Agreements for Sale. 
An agreement for the purchase of registered land 
is such an instrument as may, under the statutes, 
be registered,®* and it has been held that registra- 
tion is essential to the enforcement of the contract 
by the purchaser;°* but, on the other hand, registry 
of the contract has been held not requisite as be- 
tween the parties®S or in cases not involving a dis- 
fer see supra § 133. 


Director of Lands vy. Addison, 


Director | 49 Philippine 19. 


WO oz) TP DomuR. 815, [1924] 1|/of Lands vy. Addison, 49 Philippine ee 
WestWkly_ 837]. To same effect | 19. 62. See statutory provisions. 
Brown v. Broughton, 25 Man. 489, 24 51. Acme Co, v, Huxley, 4 Alta. 63. Rodriguez vy. lLlorente, 49 


DomLR 244, 31 WestLR 583, 8 West 
Wkly 889 [dist Re Adams, (Alta.) 20 
DomLR 293, 6 WestWkly 1077]. 


{a] “fhe act erected a safeguard 
against a forged transfer being regis- 
tered, by the requirement that no 
transfer should be registered unless 
the owner’s certificate was produced 
along with the instrument of trans- 
fer.”’ Eliason v. Wilborn, 335 Ill. 352, 
167 NE 101, 105 [aff 281 U. S. 457, 50 
SCt 382, 74 L. ed. 962]. 


“Porgery” included in term 
“fraud.’—Under a provision that the 
registered owner except in cases of 
fraud to which he is a party holds the 
land subject to only such interests 
as may be noted on the last certifi- 
cate of title, “the term ‘fraud’... 
covers fraud of every kind and de- 
scription and therefore includes for- 
gery.” Eliasson v. Wilborn, 335 Ill. 
352, 167 NE 101, 104 [aff 281 U. S. 
457, 50 SCt 382, 79 L...ed. 9621]. 


Presentation of duplicate certificate 
of title as condition precedent to reg- 
istration see supra § 133. 


49. Director of Lands vy. Addison, 
49 Philippine 19. 


[a] Presumptive knowledge of the 
law relating to the conveyance of land 
by registration is charged to a pur- 
chaser of such land, so that his pur- 
chasing from a person who does not 
exhibit the proper muniments of title 

-is negligence. Director of Lands v. 
Addison, 49 Philippine 19. 


50. Watson v. Ogilvie, 18 Sask. L. 
69, [1924] 1 DomLR 815, [1924] 1 
WestWkly 837. 


[a] The transferee is put on in- 
quiry as to the existence of the regis- 
tered proprietor, the authority of his 
agent, if any, and the genuineness of 
the instrument signed by him. Wat- 
son v. Ogilvie, 18 Sask. L. 69, [1924], 
1 DomLR 815, [1924] 1 WestWkly 837. 

{b] Presumptive knowledge of law. 
—A purchaser of registered land is 
charged with presumptive knowledge 
of the law relating to the conveyance 
of land by registration and, in pur- 


L. 68, 1 DomLR 860, 20 WestLR 133, 
1 WestWkly 681. 


{a] Transfer intrusted to owner’s 
husband.—Acme v. Huxley, 4 Alta. 
L. 68, 1 DomLR 860, 20 WestLR 133, 
1 WestWkly 861. 


52. Great Western Permanent L. 
Co. v. Friesen, [1925] A. C. 208, [1924] 
4 DomLR 980, [1924] 3 WestWkly 883 
{mod 18 Sask. L. 100, [1924] 2 DomLR 
225, [1924] 1 WestWkly 945 (mod 17 
Sask, L. 387, [1923] 3 WestWkly 667 
[aft “62) (DomiuUR (3441) 5) ‘Barrys oy; 
Heider, 19 Austr. C. L. R. 197. 


53. Frostad v. Libek, 21 Sask. L. 
603, [1927] 3 DomLR 916, [1927] 2 
WestWkly 550; Watson v. Ogilvie, 
18 Sask. L. 69, [1924]. 1 DomLR 815, 
[1924] 1 WestWkly 887; Turner v. 
Clark, 2 Sask. L, 200. 


54. Brown v. Broughton, 25 Man. 
489, 24 DomLR 244, 258, 31 WestLR 
583, 8 WestWkly 889; Watson v. 
Ogilvie, 18 Sask. L. 69, [1924] 1 Dom 
LR 815, [1924] 1 WestWkly 837. 


“So longas . . . title remained 
undivested by the issue of a new cer- 
tificate to some bona fide transferee 
for value it would be subject to at- 
tack by the true owner on the ground 
that it rested. upon a forgery.” 
Brown v. Broughton, supra. 


55. Turner v. Clark, 2 Sask. L. 200. 

56. Turner v. Clark, supra. 

57. Frostad v. Libek, 21 Sask. L. 
603, [1927] 3 DomLR 916, 2 West 
Wkly 550; Watson v. Ogilvie, 18 
Sask. L. 69, [1924] 1 DomLR 815, 


[1924] 1 WestWkly 8387. 


58. Holmes v. Holmes, 6 Sask. L. 
171, 18 DomLR 155, 24 WestLR 720, 
25 WestLR 9. 


59. Robinson v. Kerrigan, 151 Cal. 
40, 90 P 129, 121 AmSR 90; State v. 
Westfall, 85 Minn. 437, 89 NW 175, 89 
AmSR 571, 57 LRA 297; Director of 
Lands y. Addison, 49 Philippine 19. 

60. Director of Lands v. Addison, 
supra. 


Sufficiency of registration of trans- 


Philippine 823. 

[a] A transferee is presumed to 
know the law and therefore to know 
that a registrar issuing a new cer- 
tificate before presentation of the 
Owner’s duplicate is acting illegally. 
oe aan v. Llorente, 49 Philippine 


[b] A transferee who obtains a 
certificate of title without having pre- 
sented his transferor’s duplicate cer- 
tificate (1) is not a bona fide pur- 
chaser (Rodriguez vy. Llorente, 49 
Philippine 823), (2) but stands in the 
shoes of the transferor in relation 
to the land (Rodriguez y. Llorente, 
supra). 


64. Rodriguez v. Llorente, supra. 


65. Brown v. Broughton, 25 Man. 
489, 24 DomLR 244, 31 WestLR 583, 
8 WestWkly 889. 


66. Dillon v. Broeker, 178 N. C, 65, 
100 SE 191. ; 


67. Dillon v. Broeker, supra. 


[a] Specific performance cannot 
be _maintained by a purchaser of 
registered land who has not filed the 
required affidavit and caused his claim 
to be noted on the register. Dillon v. 
Broeker, 178 N. C. 65, 100 SE 193. 

68. Singer v. Murphy, 338 Il. 

170 NE 777. ioe eo 


[a] Rule applied.—(1) Where a 
vendor refuses to perform his con- 
tract of sale, the vendee can protect 
his rights by filing an affidavit of ad- 
verse claim as provided for by the 
statute, and the contract need not be 
filed unless the statute so requires. 
Singer _v. Murphy, 3388 Ill. 620, 170 
NE 777. (2) Where the statute, in 
order to protect the possible home- 
stead rights of a wife, requires as a 
condition to the registration of a 
transfer an affidavit of the vendor ei- 
ther that he is unmarried or that 
the premises are not his homestead, 
the absence of such affidavit does not 
render an agreement for sale void as 
between the parties where the ven- 
dor is unmarried. Lett v. Gettins,. 
11 Sask. L. 439, 48 DomLR 247, [1918] 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 141-145] 


pute as to the title,*® and a purchaser of land, al- 
though the agreement is unregistered, may claim 


damages because of the taking of the land for pub- 


lie use.*° The effect of the registration laws being 


to confer upon the purchaser the right to a reg- 


istrable transfer from a registered owner, the pur- 


chaser, on the failure of the vendor to deliver a 
-registrable transfer at the date fixed for comple- 


tion, may rescind without fixing a time within which 
a transfer must be. furnished.’! A decree of specific 
performance of a contract to convey may be regis- 
tered, although complainant does not produce the 
vendor’s certificate of title, it being in the hands of 
a mortgagee as against whom the petitioner had ac- 
quired priority by having been the first to file a 
caveat.’? Where a contract for the sale of land is 
canceled in equity, the decree therefor cannot be 
registered,’* at least in the absence of a direction 
for such registration contained in it.74 


[§ 142] D. Leases. A lease of registered land 
cannot be registered unless the registration acts 
provide therefor’® and it is in the statutory form;7® 
and, although a leasehold may be registered, a cer- 
tificate of title therefor will not issue unless the 
statute provides for such a ecertificate.?7 In order 
that a lease of ‘registered land may be capable of 
registration, the lessor must appear to be the reg- 
istered owner.’® A right of renewal in a lease is 
such an adverse claim as may be registered.*® 


[§ 143] E. Hasements. Unless the statute oth- 
erwise provides, an easement, although transferred 
by the same form of transfer as in the case of the 
transfer of the land, should be protected by an en- 
try of a memorandum upon the certificate of title 
to the dominant and servient tenements affected by 
the easement.®° 


[§ 144] F. Charges.*! An instrument cannot be 
registered as a charge in the absence of a provision 
of the statute therefor.°*-°* By express provisions 
of some of the statutes, when a fee simple has been 
registered, any person claiming any less estate, that 


R. 457. 


3 WestWkly 614 [aff [1918] 2 West] L. 
‘ 77. 


‘Wkly 881] 
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Re Olson Lease, (Sask.) [1920] 
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is, a charge, may apply for registration thereof; 
and if the registrar is satisfied from the evidence 
produced that the petitioner has made out a prima 
facie title thereto, he should register the charge.** 
Such a statute is imperative,®® and the registrar can- 
not inquire beyond the question of the sufficiency 
of the title.8®° Where, under the provisions of a 
statute relating to the registration of charges, it is 
evident that the legal estate does not pass to the 
chargee,**? nevertheless, an attornment clause in a 
charge may be valid and effectual where, under a 
provision of a statute, the relationship of landlord 
and tenant does not depend on tenure, and it is not 
necessary that there be a reversion in the landlord.*® 


Variation. A document evidencing a variation of 
the terms of a charge to which a title is subject can- 
not be registered unless executed in the manner con- 
templated by the statnute.’° 


Transfer. Where the statute provides that a 
transfer of a charge may contain an agreement that 
on the performance of a condition the charge shall 
be retransferred, there is nothing to limit the right 
to registration so long as the condition of retransfer 
is clearly stated in the transfer itself.°° 


Termination. Where a registered charge has been 
paid in full, the chargor may be entitled to an or- 
der directing the chargee to execute and deliver a 
cessation.®? 


Foreclosure. Where a final order of foreclosure 
has been obtained by a chargee, he is entitled to be 
registered as owner.?? 


Dower. An inquiry as to the right of the wives 
of the chargors to dower should be in accordance 
with the procedure provided by statute.°* 


[§ 145] G. Liens. With respect to registered 
land, the provisions of the registration acts, as to 
the perfection and enforcement of mechanics’ liens, 
control the provisions of prior general statutes with 
reference to such liens.°* Thus a notice by claim- 


Hog Case, (Sask.) [1919] 1 WestWkly 


{[b] An instrument, which is in ef- 
fect a mortgage, cannot be registered 


69. Jackson v. North Vancouver.|1 WestWkly 739. 
(B. C.) 14 DomLR 16, 4 WestWkly 7Seny GLClS) Mavs Franco-Canadian 
408. Mortg. Co., 23 DomLR 860, 32 WestLR 
70. Jackson v. North Vancouver, | 280, 9 WestWkly 22 [rev on other 
Supra. grounds 10 Alta. L. 44, 29 DomLR 
71. Krom v. Kaiser, 21 DomLR 700, 260]. 


8 Alta. L. 287, 31 WestLR 742, 8 West 
Wkly 239 [rev 18 DomLR 226, 7 Alta. 
L. 467]. 

72. Re Morrison, 
WestWkly 371. 

73. Avelsgaard’s Casé, 
[1918] 2 WestWkly 946. 


74. Avelsgaard’s Case, supra. 


75. Re Land Titles Act, (Sask.), 
62 DomLR 306, [1921]\2 WestWkly 
841. Compare Gustilo v. Maravilla, 
48 Philippine 442 (where a purchaser 
of land at the time of the purchase 
has full knowledge of the fact that 
the land has been leased to a third 
person and is informed of the terms 
of such lease, he is bound to respect 
such lease, although it is not entered 
upon the certificate of title, and it is 
not error to hold that the lease in 
effect became a part of the contract 
of sale). 

76. Re Land Titles Act, (Sask.) 
62 DomLR 306, [1921] 2 WestWkly 
441; Re Northern Crown Bank, 
(Sask.) [1918] 1 WestWkly 421; Rex 
v. Registrar, 20 Austr. C. L. R. 379; 
Crowley v. Templeton, 17 Austr. C, 


(B. C.) [1926] 2 
(Sask.) 


79. Lamson y. Coulson, 234 Mass. 
288, 125 NE 551. 


{a] Encumbrance.—lIf a lessee has 
the right to renewal, and demand 
therefor has been made upon and re- 
fused by the lessor, the right consti- 
tutes an encumbrance of the title of 
the lessor, and the lessee’s claim can 
be adjudicated by the land court _un- 
der the jurisdiction conferred by Rev. 
L. c 128 § 105, for registration of an 
adverse claim against registered land, 
Lamson vy. Coulson, 234 Mass. 288, 125 
NE 551. 

80. Re Easements, (Sask.) 8 West 
Wkly 171; Com..v. Registrar, 24 
Austr. C. L. R. 348. 


Effect of registration as to ease- 
ments see supra § 108. 


81. Mortgages see infra §§ 146-155. 


82-83. Huntley’s Case, (Sask.) 
[1919] 1 WestWkly 530. 

[a] For example, a security tak- 
en by the soldier settlement board for 
advances made to an entrant for lands 
before the issue of a patent from the 
crown is not entitled to registration 
as a charge on dominion lands. Hunt- 


unless in the-form prescribed by stat- 
ute for mortgages which may be reg- 
istered. Shore v. Weber, (Sask.) 11 
DomLR 148, 24 WestLR 343; Re 
Rumley, (Sask.) 17 WestLR 160. 


{c] An annuity charged on land, 
payable by monthly installments and 
securing the performance of a con- 
tract to use the premises for a certain 
purpose and in a certain manner, may 
be registered as a charge. Mahony 
v. Hosken, 14 Austr. C. L. R. 379. 


84. See statutory provisions. 


85. Ryan v. District Registrar, 19 
B. C. 165, 16 DomLR 259, 26 WestLR 
982, 5 WestWkly 1253. 


86. Ryan v. District Registrar, 
supra. 

87. See statutory provisions. 

88. Kennedy v. Agricultural Dev. 


mene 59 Ont, L. 374, [1926] 4 DomLR 


89. Re Reid, 8 OntWN 534. 


90. In re Toronto Canadian Bldg. 
Co., 51 Ont. L. 356, 67 DomLR 246. 


an Santolini v. Hill, 17 OntwN 


In re West, 61 Ont. 
1 DomLR 937. 


Re Goodman, 27 OntWN 18, 
Hammond Lumber Co vy. 


92. L. 540, 
[1928] 
93. 
94. 
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ant of such a lien must be given within the time,®® 
and filed or registered in the manner,®® if any, spe- 
cifically fixed by the registration law. An occupant 
of registered land, who is by no memorial or nota- 
tion on a certificate of registration connected with 
the title, need not be made a party to a proceed- 
ing to foreclose a duly registered mechanie’s lien.®* 
A judgment, in an action to which the mechanie’s 
len claimant is not made a party, and of which the 
registrar’s records contain no notice, has no effect 
on the holder of a new certificate of title issued on 
foreclosure of the mechanie’s lien.®® 


Lien for improvements. Where land is registered 
and a person other than the owner makes valuable 
improvements in good faith thereon, a statutory 
hen given to such person may be noted in the cer- 
tificate of title by means of a petition filed in the 
original case wherein the decree of registration was 
entered.®® 

[§ 146] H. Mortgages—1. In General. Under 
the provisions of the registration acts, a mortgage 
on registered land takes effect on the title only by 
registration,+ and in itself operates only as a con- 


Moore, (Cal. A.) 286 P 504; Mizner| NE 76. 

Weal. 29 0. 6. ak, 38: [a] As 
[a] Memorial of pendency of suit. 

—(1) A mechanie’s lien claimant, 
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against owner.—Torrens 
Act §§ 89, 90, requiring notice of claim 
of mechanic’s lien to be filed and reg- 


[§§ 145-147 


tract between the parties,? and as authority to the 
registrar to make registration,? having no legal ef- 
fect as to third parties acting in good faith.4 The 
name of one who joins in the covenants of a mort- 
gage should be mentioned in the memorandum of 
registration of the mortgage on the title.® 


[§ 147] 2. Determination of Right To Register. 
Under the provisions of some statutes a registrar 
or other ministerial officer is vested with the power 
of deciding in the first instance whether an instru- 
ment is fit for registration;® in deciding such ques- 
tion he should be cautious in the application of his 
personal knowledge or information.’ Under a stat- 
ute conferring upon a court jurisdiction to deter- 
mine all questions arising on petitions for the reg- 
istration of title, a court has jurisdiction to enter- 
tain and pass: on petitions seeking the registration 
of mortgages of registered land, in the absence of 
the duplicate certificate of the mortgagor;® and its 
jurisdiction to hear and determine exists, even 
though the court, as a result of the hearing, must 
decide that it is without power to grant the remedy 
sought,® or finally pass on the subject matter.t1° Un- 
tificate on the cancellation of the cer- 
tificate of the registered owner at the 


time the lien was filed and the notice 
of lis pendens registered, such regis- 


seeking to enforce his lien against 
registered land in the hands of sub- 
sequent purchasers, must, under Tor- 
rens L. § 84, cause a memorial to be 
entered upon the register, within the 
two-year period in which suit lies 
to enforce his lien, that he had 
brought such suit and that the suit 
was pending. In re Bickel, 301 Ill. 
484, 134 NE 76. (2) Where mechan- 
ics’ liens are filed against land regis- 
tered under the Torrens Act in due 
time, if suit be brought thereon and is 
prosecuted to a decree within the two- 
year period and a certificate stating 
the date and purpose of the decree or 
a certified copy thereof is filed in the 
office of the registrar, anda memorial 
of the same entered upon the register 
of the last certificate of title to be af- 
fected, as provided by Torrens L. § 
85, the lien is effective, notwithstand- 
ing claimant’s failure to comply with 
§ 84, relating to the filing of a certifi- 
cate of the pendency of suit. In re 
Bickel, supra. (3). A subcontractor 
who has complied with Mechanics 
Lien L. §§ 24, 33, regarding the time 
in which notice of claim must be 
served on the owner, and the time for 
bringing suit thereon, and Torrens Act 
§ 84, requiring the filing of a lis pen- 
dens notice of such suit in the office 
of the register of titles, is entitled 
to a lien as against a purchaser who 
acquired title to the real estate within 
the time in which a subcontra¢tor 
may file suit to foreclose lien, and the 
lien attached as of the date of the 
subcontract. Chicago, ete., Lumber 
Co. v. Vellenga, 305 Ill. 415, 1837 NE 
212. 


[b] Lapse of caveat.—Where a 
statute specifically provides that no- 
tice of the lapse of caveats lodged 
by a volunteer or reservist shall not 
be sent by the registrar until the 
registrar has been satisfied that the 
caveator is not a volunteer or re- 
servist, but does not extend such a 
provision to mechanic lienholders, the 
registrar may register’ a request to 
serve a lienholder with notice in ref- 
erence to a removal of a mechanic’s 
lien without requiring proof that the 
lienholder is not a _ volunteer or 
reservist. In re Land Titles Act, 
(Sask.) [1919] 1 WestWkly 584. 


95. In re Bickel, 301 Ill. 484, 134 


istered in the registrar’s office, were 
enacted in the interest of subsequent 
purchasers and creditors, and non- 
compliance therewith is no defense to 
the owner contracting for the work, 
but it is enough that petitions for 
liens were filed in the two years al- 
lowed by Mechanic’s Lien L. § 7. 
Hacken v. Isenberg, 288 Ill. 589, 124 
NE 306. 


[b] As against purchasers.— 
Where a materialman filed notice of 
a lien affecting land registered under 
the Torrens Law in the registrar’s of- 
fice, but not within the time required 
by Mechanic’s Lien Act § 7, he did not 
acquire a lien as against subsequent 
purchasers for value. In re Bickel, 
301 Ill. 484, 134 NE 76. 


96. McMullen v. Croft, 96 Wash. 
275, 164 P 930 [rev 92 Wash. 411, 159 
BP 375]. 


{a] Registrar and recorder or 
clerk same person.—(1) A lien claim- 
ant who recorded his lien as required 
by the prior general law, but who did 
not register it with the registrar, is 
not entitled to a lien, notwithstanding 
the recorder and the registrar were 
the same person. Hammond Lumber 
Co. v. Moore; (Cal. A.) 286 P 6504. 
(2) Torrens Act § 89 controls Me- 
chanic’s Lien L. § 7, as to the place 
of filing notice of claim of mechan- 
ie’s lien and registering a memorial 
thereof; and so, where the clerk of 
the circuit court is also registrar, fil- 
ing should be with him as registrar, 
and as such he should enter a memo- 
rial thereof in the register of titles 
in the Torrens department. Hacken 
v. Isenberg, 288 Ill. 589, 124 NE 306. 


97. Abrahamson v. Sundman, 174 
Minn, 22, 218 NW 246. 

[a] Rule applied.—A mechanic’s 
lien upon the land, the title of which 
has been registered under the Torrens 
Act, filed with the registrar, and duly 
foreclosed without making the par- 
ties in possession defendants, such 
parties having taken possession un- 
der a conveyance from a grantee of 
the registered owner, but neither con- 
veyance having been filed with the 
registrar, passes an indefeasible title 
in fee to the party who, after the ex- 
piration of the time for redemption, 
obtains by order of court a new cer- 


tered owner being a party defendant 
in the foreclosure action. Abraham- 
oe v. Sundman, 174 Minn. 22, 218 NW 


98. Abrahamson y. Sundman, su- 
pra. 
99. Atkins, Kroll & Co., Ine. v. Do- 


mingo, 46 Philippine 362. : 

1.ciIn re> Leese Minn. 82,721 
NW 736; Brace v. Superior Land Co., 
65 Wash. 681, 118 P 910 

2. Malaguti 
, 160 NE 532; 
213 NW 736. 

3. Malaguti v. Rosen, 
555, 160 NE 532; 
182, 213 NW 736. 


[a] Equitable right—A mortgage 
by the registered owner gives the 
mortgagee as against the mortgagor 
“an equitable interest in the land and 
an equitable right to registration.” 
Malaguti v. Rosen, 262 Mass. 555, 160 
NE 532. ’ 
oan Manalo v. Young, 44 Philippine 


fa] Am unrecorded mortgage of 
registered land has no legal effect as 
far as third parties in good faith are 
concerned, and rights acquired there- 
under cannot prevail against rights 
based on properly recorded transac- 


v. Rosen, 262 Mass. 
In re Lee, 171 Minn. 


262 Mass. 
In re Lee, 171 Minn. 


tions. Manalo v. Young, 44 Philip- 
pine 261, 
[b] Attachment.—The rule that 


an attachment creates no priority 
over an unrecorded mortgage evi- 
denced by public document is not ap- 
plicable to lands registered under Act 
No. 496. Manalo v. Young, 44 Philip- 
pine 261. 


5& Re Co-Covenantors, 
[1917] 1 WestWkly 1084. 
6. See statutory provisions. 


7 Re Mortgage, (Sask.) 9 West 
Wkly 21. 

[a] Marriage of transferor.—Re¢ 
Mortgage, (Sask.) 9 WestWkly 21. 

8. Federal Nat. Bank v. Gaston, 
256 Mass. 471, 152 NE 923. 

9. Federal Nat. Bank vy. 
supra. 

10. 
supra. 


(Man.) 


Gaston, 


Federal Nat. Bank vy. Gaston, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ae 
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der a statute providing for a decision by the court, 
if the registrar is in doubt, or if a party in interest 
does not agree as to the proper memorandum to be 
made, a refusal to register an instrument, based on 
the failure to present with it the owner’s duplicate 
certificate, is a matter for action by the court.1? 


[§ 148] 3. Production of, and Notation on, Own- 
er’s Certificate. The statutes ordinarily contemplate 
the production of the owner’s duplicate certificate, 
and on endorsement of a memorandum of the mort- 
gage thereon at the time the mortgage is entered 
upon the certificate of title in the register;** but, 
where a mortgage is noted upon the register, it is not, 
in the absence of statute, necessary to constructive 
notice that it also be noted upon the owner’s dupli- 
cate certificate.t? Where the owner’s duplicate cer- 
taficate is in the files at the registry, and is produced 
by the clerk at the request of an attorney acting for 
the registered owner and her husband, a more formal 
presentation or production of the certificate is not 
required.'* In the absence of evidence to the con- 
trary, it will be presumed that the owner’s duplicate 
certificate is at the registry with his knowledge and 
consent.'> A power to mortgage registered lands 
authorizes the agent, as an incident of that power, 
to make such use of the owner’s duplicate certifi- 
cate left at the registry as may be necessary for 
the registration of the mortgage.t® The failure of 
the mortgagee to present the owner’s duplicate cer- 
tificate with the mortgage deed, because of the fact 
that such duplicate could not be found, is a reason- 
able ground on which the court may permit an 
amendment of the certificate;* but such an amend- 
ment cannot affect the title or interest of any pur- 
chaser who in fact holds the duplicate certificate 
for value and in good faith, unless he consents in 
writing.1§ The fact that the owner’s duplicate cer- 
tificate of registration was secured wrongfully by 
the owner of the land from the holder of an unreg- 
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istered mortgage, and used in securing registration 
‘of a subsequent mortgage, will not affect the rights 
of the subsequent mortgagee, whose mortgage is reg- 
istered before the registration of the prior mort- 
gage, where she had no knowledge that the certifi- 
cate had been wrongfully secured, or that the holder 
of the unregistered mortgage had any claim there- 
One? 


Requiring production. Although a statute pro- 
vides that, if the registrar requires a duplicate cer- 
tificate of title for the purpose of making any memo- 
randum thereon, he may require its production, the 
registrar cannot be required to issue a notice for 
‘the production of the owner’s dupleate certificate 
of title, in order that he may register a mortgage 
which has been tendered for registration without 
the certificate of title,?° although it has been held 
to the contrary that it is within the registrar’s power 
to do so.?+ 


[§ 149] 4. Instruments Entitled to Registry. To 
be entitled to registration a mortgage must be in 
the form, if any, which is fixed by the applicable 
statute,?* although pregise verbal adherence to the 
form is not requisite if the variation does not give 
the instrument a legal consequence or effect greater 
or smaller than if it were drawn in the statutory 
form.?* <A mortgage is not precluded from regis- 
tration by the addition of a true statement, concern- 
ing the power under which it is executed below the 
signatures.** A change in the form in the acknowl- 
edgment clause, by the person taking it, made in 
good faith before title passes, in order to comply 
with the requirements imposed by the registrar, and 
to make the clause conform in truth to the acknowl- 
edgment taken, will not preclude a valid registra- 
tion of the mortgage.?° 


[§ 150] 5. Priorities. The date of registration 
ordinarily, under the statutes, fixes priority as be- 
tween mortgages,?® or as between a mortgage and 


11. Federal Nat. Bank v. Gaston, 
supra. 


12. See statutory provisions. 


13. Christenson v. Christenson, 109 
Or; 396; 219 P65: 


{a] Purchaser at sheriff’s sale.— 
Registration of plaintiff’s prior mort- 
gage on land registered under the 
Torrens System (L. §§ 9973, 9974, 
9987, 9988, 9992, 9997, 9998, 10023, 
10024, 10028), without notation of 
such mortgage upon owner’s duplicate 
certificate, as provided in § 9998, is 
such constructive notice to a purchas- 
er at a sheriff’s sale foreclosing a 
subsequent attachment lien as to pre- 
vent him from asserting defense of 
innocent mortgagee, § 9998 prescrib- 
ing that such duplicate may be pre- 
sented, being merely a provision for 
the owner’s convenience, and not for 
the purpose of giving notice, the real 
source of notice being the register. 
Christenson v. Christenson, 109 Or. 
396, 219 P 615. 

14. Malguti v. Rosen, 262 Mass. 
555, 160 NE 532. 

15. 'Malguti v. Rosen, supra. 

16. Malguti v. Rosen, supra. 

17. Federal Nat. Bank vy. Gaston, 
256 Mass. 471, 152 NE 923. 

18. Federal Nat. Bank v. 
256 Mass. 471, 152 NE 923. 

19. Brace v. Superior Land Co., 65 
Wash. 681, 118 P 910. |, 

20. In re J. I. Case Threshing 
Mach. Co., 3 Sask. L. 270, 14 WestLR 
704. 


Gaston, 


21. Registrar-Gen. 
Auictrin- Oleh bowec tA. 


22. Smith v. National Trust Co., 45 
Can. S. C. 618, 1 DomLR 698, 21 West 
LR 97; Re Spokane, ete., Trust Co., 
(Alta.) 15 WestLR 637; M. Rumely 
Co. v. Saskatoon Land Registration 
Dist., 4 Sask. L. 466; In re North- 
West Tel. Co., 2 Sask. L. 379. 


[a] Security.—A document, _ the 
purpose of which is to charge land 
with a debt or loan, is a mortgage, 
and to be effective must be in the 
form provided by the act. M. Rumely 
Co. v. Saskatoon Land Registration 
Dist., 4 Sask. L. 466. 


[b] Affidavit.—A mortgage cannot 
be registered, unless accompanied by 
an affidavit in the form required by 
statute where the statute makes a 
provision therefor. In re Land Titles 
Act, (Sask.) [1919] 1 WestWkly 713. 


23. Inre Registration of Mortgage, 
(Sask.) 5 WestWkly 1189; M. Rumely 
Co. v. Saskatoon Land Registration 
Dist., 4 Sask. L. 466, 473. 


[a] Instruments held registerable. 
—(1) Mortgage with a trust deed con- 
taining a power of attorney from the 
mortgagor to the mortgagee attached 
and incorporated therein. Re Regis- 
tration of Mortgage, (Sask.) 5 West 
Wkly 1189. (2) Mortgage stating con- 
sideration “and of the said indebted- 
ness and of the sum of one dollar.’ 
Re Mortgage Consideration, (Sask.) 
9 WestWkly 194. 


[b] Special covenauts.—(1) 


v. Wright, 23 


The 


direction in the statutory form which 
permits of “special covenants” be- 
ing added thereto is insufficient to 
cover an added power of sale or other 
stipulation whereby the mortgagor 
authorizes the mortgagee to execute 
an assurance or transfer of the mort- 
gaged property and extinguish the 
mortgagor’s title thereto; such a pow- 
er of sale or stipulation is not in 
strictness a “covenant,” even if 
framed as a covenant, and is not with- 
in the scope of the statutory form or 
consistent with the statutory provi- 
sion. Smith v. National Trust Co., 
45 Can. S. C. 618, 1 DomLR 698, 21 
WestLR 97. (2) A mortgage, other- 
wise in statutory form, may be regis- 
tered, although it contains a ecove- 
nant by third persons that, if the 
mortgagors did not pay the debt, they 
or some of them would pay it with 
interest. Perpetual Executors, etc., 
Assoc., Ltd. v. Hosken, 14 Austr. C. 
La Re 286: 


24 Malguti v. Rosen, 
555, 160) NEY 532: 


25. Malguti v. Rosen, supra. 


262 Mass. 


26. Brace v. Superior Land Co., 65 
Wash. 681, 118 P 910. 


[a] Date of receipt.—Where a 
mortgage is accepted by the registrar 
as fit for registration, and is eventual- 
ly registered by him, it should be 
registered as of the date of its re- 
ceipt. Hamilton Bank vy. McAllister, 
5 Alta. L. 385, 7 DomLR 460, 22 West 
LR 849, 3 WestWkly 141. 
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another lien or charge.27 One who is an equitable 
mortgagee through the deposit of a certificate of 
title and the execution of a transfer, both by way 
of security, followed by the registration of a caveat, 
alleging the deposit of the certificate and the execu- 
tion of the transfer, is not entitled to a certificate 
of title free from the encumbrance of executions reg- 
istered subsequent to the date of the transfer.*® 
Where a mortgagor executes a mortgage in a form 
which cannot be registered, and, after having execut- 
ed an assignment for the benefit of creditors which 
is registered, executes a new mortgage in register- 
able form, the mortgagee may be entitled to have the 
registry corrected to show the priority of his mort- 
gage over the assignment for creditors.*° 


Notice. Under a statute providing that a mort- 
gagee shall not be affected by any notice of any 
trust or unregistered interest in the mortgaged land, 
except in ease of fraud, the fraud contemplated by 
the statute is actual fraud.*° 


Agreement as to priority. In the absence of statu- 
tory authorization, the registrar cannot, on the re- 
quest of several mortgagees, alter the register so as 
to give effect to priorities agreed on as between the 
parties;*? nor can a judge make such an order, ex- 
cept in a proceeding in which the rights of the par- 
ties are judicially determined.*? 


Effect of death of mortgagor. A mortgagee who 
could have compelled an amendment or alteration 
of a certificate or the production of a duplicate cer- 
tificate had he taken proper steps in the lifetime of 
the registered owner will not be postponed to that 
owner’s heirs or devisees or to the creditors of his 
estate, if the owner dies before proceedings are be- 
gun.?8 


[§ 151] 6. Assignments. A transfer of a mort- 
gage, subject to a possible defeasance, should be reg- 
istered as a transfer, and not as a mortgage of a 
mortgage.’ The assignee of an assignee of the 


27. See cases infra this note. 30. 
{a] Judgment.—Under a provision 
of the statute giving priority to 548. 


charges according to the date of their [a] Acts 
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Independent 
Gardiner, 3 Sask. L. 140, 13 WestLR 


constituting 


[§§ 150-154 


holder of a registered-mortgage may have his as- 
signment registered without the first assignment hav- 
ing been registered.*° An assignment by a mort- 
eagee must be registered subject to a prior registered 
judgment against the mortgagee.*® 

[§ 152] 7. Transfer of Mortgaged Property by 
Mortgagor. By express provisions of some statutes, 
in every transfer of land subject to a mortgage a 
covenant is implied on the part of the transferee to 
pay the mortgage debt;** such a provision does not 
apply in the case of a sale of a part of the land** 
or of a part interest therein,®® nor in a case where 
the transferor has no right of indemnity against 
the transferee.*® Purchasers who by a transfer ab- 
solute on its face have acquired the whole legal and 
beneficial interest in land subject to a mortgage are 
bound by such covenant whether they acquired the 
land for themselves and other parties*! or whether 
they are trustees for undisclosed purchasers.** 


[§ 153] 8. Transfer of Mortgaged Property by 
Mortgagee. Mortgaged property can be transferred 
by the mortgagee to a purchaser from him only in 
the manner prescribed by the Registration Act.** 
A purchaser from a mortgagee who has acquired a 
certificate of title is entitled to rely on the effect 
given by the statute to the certificate of title of his 
vendor.*# 


[§ 154] 9. Merger and Discharge. In the ab- 
sence of a statutory provision therefor, a registrar 
may be justified in refusing to merge a mortgage in 
the title, although requested to do so.*® Where a 
mortgage of land has been assigned to a trans- 
feree of the land, it is extinguished, and the reg- 
istrar should remove the memorandum thereof 
from the title.*® Where a mortgagor on the same 
day that a mortgage was made conveyed the regis- 
tered land to the mortgagee in fee, and a new cer- 
tifieate was issued to the mortgagee, who later re- 
conveyed to the mortgagor who took out a new cer- 
tificate, and on the same day executed a mortgage 
Co. v.| 66, [1925] 2 DomLR 748, 

WestWkly 1031. 
39. In re Macdonald, supra. 


Lumber EXO 25 Theat 


fraud.— 


registration and not according to the 
date of execution, a judgment regis- 
tered on an application made after 
the date of execution of the mortgage, 
but before the application for its 
registration, takes priority. Hamil- 
ton Bank v. Hartery, 58 Can. S. C. 
838, 45 DomLR 638, [1919] 1 West 
Wkly 868 [aff 43 DomLR 14, [1918] 
3 WestWkly 551]. 


{b] Executions.—(1) Although a 
mortgage in proper form is handed in 
for registration at the same moment 
as the transfer of title to the mort- 
gagor, it cannot be actually regis- 
tered until after the title has been 
officially transferred of record, and 
therefore it must be received subject 
to executions against the mortgagor 
already on file in the land title office. 
Rogers Lumber Co. v. Smith, (Sask.) 
8 DomLR 871, 22 WestLR 899, 3 West 
Wkly 697. (2) A registered execu- 
tion has priority over an unregis- 
tered mortgage. Union Bank § yv. 
Lumsden Milling, etc., Co., 8 Sask. L. 
263, 7 WestWkly 979. 


28. Quebec Bank v. Royal Bank, 9 
Alta. L. 435, 28 DomLR 235, 34 West 
LR 137, 10 WestWkly 218. 


rf cR McDonald y. Tew, 32 Ont. L. 


Where, at the time of taking a mort- 
gage, the mortgagee is informed by 
the registered owner of an outstand- 
ing transfer of an undivided one- 
half interest in tthe premises, and, 
with knowledge that it was not the 
intention of the mortgagor to give a 
mortgage on such half interest ob- 
tained the execution of a mortgage 
covering it and registered it, he is 
guilty of such fraud as will preclude 
his enforcing the mortgage as against 
the outstanding transfer. Independ- 
ent Lumber Co. v. Gardiner, 3 Sask. 
L. 140, 183 WestLR 548. 


31. In re Windover, (Alta.) [1927] 
3 DomLR 829, [1927] 2 WestWkly 414. 
32. In re Windover, (Alta.) [1927] 
ghar 829, [1927] 2 WestWkly 


33. Federal Nat. Bank v. Gaston, 
256 Mass. 471,.152 NE 923. 

34. In re Land Titles Act, (Sask.) 
[1919] 1 WestWkly 504. 

35. In re Land Registry Act, 22 
B. C, 538, 10 WestWkly 877. 

36. In re Land Registry Act, 24 
Be C375 1386 (Domr rR t29.2, Tor yaw 
WestWkly 1522. 

37. See statutory provisions. 

38. In re Macdonald, 21 Alta. L. 


40. Welsh v. Popham, [1925] Can. 
S. C. 549, [1925] 3 DomLR 851 [aff 
20 Alta. L. 449, [1924] 4 DomLR 284, 
[1924] 2 WestWkly 1193]. 


[a] Transfer as mortgage.—A 
transferee may establish, as against 
a mortgagee suing on the mortgage, 
the absence of such right to indemnity 
by production of a collateral written 
agreement showing that the transfer, 
although absolute in form, in reality 
is a mortgage. Welsh v. Popham, 
[1925] Can. S. C. 549, [1925] 3 DomLR 
851 [Laff 20 Alta. L. 449, [1924] 4 Dom 
LR 284, [1924] 2 WestWkly 1193]. 


41. Gilbert  v. Nestor, (Alta.), 
(1923] 3 DomLR 409, [1923] 3 West 
Wkly 15. 


42. Gilbert v. Nestor, supra. 


43. Smith v. National Trust Co., 
45 Can. S. C. 618, 1 DomLR 698, 21 
WestLR 97. 


44 Credit Foncier Franco Cana- 
dien v. Redekope, (Sask.) 46 DomLR 


225, [1919] 2 WestWkly 158 [rev 
[1919] 1 WestWkly 494]. 

45. Re  Co-covenantors, (Man.) 
[1917] 1 WestWkly 1084. 

46. Reeves v. Konschur, 1 Sask. 

137, 8 WestLR 346; Re Riddell, 


L, 
1 Sask. L. 24, 7 WestLR 301. 


—_ 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 154-155] 


to a third person, there may be found to have been 
a merger which extinguished any title that the prior 
mortgagee may have had.*7 Notwithstanding a reg- 
istration act provides that the mortgagor, on becom- 
ing entitled to pay off the mortgage, may require 
the mortgagee, instead of giving a discharge, to 
transfer the mortgage to a third person as the mort- 
gagor may direct, the question of whether the trans- 
feree obtains a good and binding security as against 
the mortgagor and others must depend on the facts 
in each particular instance.*§ 


A discharge of a mortgage which releases the land 
covered, but does not discharge the covenants for re- 
payment of the mortgage debt, may be registered.*® 


[§ 155] 10. Enforcement and Foreclosure. By 
express provisions of some of the registration acts 
a mortgage or encumbrance thereunder has effect as 
security, but does not operate as a transfer of the 
land charged.°® Under such a provision the statu- 
tory mortgage does not vest any estate in the lands 
in the mortgagee, but takes effect as a security only, 
with statutory powers for enforcement;°! the mort- 
gagee’s rights and powers are consequently depend- 
ent directly on the statutory provisions, and any 
additional stipulations in a mortgage made under 
that statute, which purport to authorize the mort- 
gagee or his assigns to sell the lands, are not effec- 
tive to pass the registered title merely on a transfer 
by the mortgagee in purported exercise of the con- 
ventional power of sale without the judgment of a 
court or the compliance with the statutory proceed- 
ings for enforcing the security.°* The mortgagor’s 
title can be extinguished only in accordance with the 
provisions of the act.°3 

Jurisdiction. The registration laws in some in- 
stances make specific provisions as to the jurisdic- 
tion of particular courts or judges or other officers 
with reference to foreclosure.** 


47. Federal Nat. Bank vy. Gaston, 
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Stay of proceedings. Where the statute provides 
that proceedings to enforce a mortgage may be 
stayed by a judge or master on such terms as he 
shall think fit, the stay is to be granted, not as a 
matter of right, but as a matter of discretion, and 
cannot be granted on the ground that the proceed- 
ings are prohibited by a statute.®® 

Order for foreclosure. The registrar’is bound to 
comply with a final order for foreclosure, which is 
in the proper statutory form.®® A registrar cannot 
impose conditions upon registration of an order ab- 
solute for foreclosure.>7 


Registration of certificate or transfer. A statute, 
providing that a certificate of -title shall not be is- 
sued to a purchaser at a sale by a sheriff or other 
officer under process of law until after the expira- 
tion of a time limited, has been held not to apply to 
a sale by virtue of a decree of court;>* and hence 
a purchaser at a sale under foreclosure may be reg- 
istered as owner forthwith on confirmation of the 
sale.°® The registrar may properly refuse to reg- 
ister a transfer by a sheriff under mortgage sale 
proceedings until the transfer is accompanied by a 
proper order confirming the sale.°° 


Title and rights of purchaser. A purchaser, up- 
on foreclosure, is not entitled to enter upon the ten- 
ant of the mortgage until the right of the tenant to 
possession is divested by order of the court under 
the provisions of the statute. On a conveyance 
under a power of sale, the purchaser is entitled to 
registration free from subsequent liens. Where 
subsequent encumbraneers object to the registration 
of a purchaser at a sale by prior encumbraneers, the 
purchaser may be registered as owner, on security 
being given for the payment of ‘all that may be 
awarded to the subsequent encumbrancers in respect 
of surplus proceeds of the sale or damages for sale 
at an undervalue or otherwise,°* but otherwise reg- 


is an “order of a Court’’ within the 


256 Mass. 471, 152 NE 923. 


48. Devenish y. Connacher, (Alta.) 
[1929] 4 DomLR 1004, [1929] 3 West 
Wkly 355. . 

49. In re Land Titles Act (Sask.) 
[1918] 2 WestWkly 937. 


50. See statutory provisions. 


51. Smith v. National Trust Co., 45 
Can. S. C. 618, 1 DomLR 698, 21 West 
LR 97; Re Spokane, etc., Trust Co., 
(Alta.) 15 WestLR 437. 


52. Smith v. National Trust Co., 
45 Can. S. C. 618, 1 DomLR 698, 21 
WestLR 97. 


53. Re Alarie, 23 Man. 628, 14 Dom 
LR 298, 25 WestLR 648, 5 WestWkly 
257. 

[a]. Sale under power.—This was 
a petition to the master of titles from 
the refusal of the registrar to reg- 
ister a notice of exercising power 
of sale on the ground of the mort- 
gagee being the registered owner of 
the land in question. The petitioners 
were mortgagees of the lands in ques- 
tion and, as administrators of the es- 
tate of the deceased mortgagor, reg- 
istered owners of the property. The 
estate being insolvent, the petitioners, 
after vainly endeavoring to sell the 
lands, attempted to register a notice 
of intention of exercising power of 
sale under their mortgage. It was 
held by the master of titles that there 
seemed to be nothing in the law or 
practice to prevent a mortgagee from 
exercising his rights under the mort- 
gage, even where he is an administra- 
tor of the estate of the deceased mort- 


the case, that is, the responsible posi- 
tion held by the petitioners as official 
administrators, warranted the regis- 
trar in consenting to register the no- 
tice of intention to exercise the power 
of sale. Re Standard Trust Co., 
(Sask.) 6 WestWkly 1308. 


54 See statutory provisions; 
cases infra this note. 


[a] A local judge or master of the 
Alberta supreme court has jurisdic- 
tion to make foreclosure orders and 
vesting orders without restriction of 
his jurisdiction with regard to the 
amount of the claim or the value of 
the property. Garrett v. Heath, 7 
Alta. L. 30, 11 DomLR 190, 24 WestLR 
384, 4 WestWkly 685. 


{b] A district judge, as such, has 
jurisdiction under Land Titles Act (6 
Edw. VII c 24), to make any order 
which the statute authorizes a 
“Judge” to make, where there is no 
limitation in the particular section to 
indicate that only a judge of the su- 
preme court shall have the power. 
Garrett v. Heath, 7 Alta. L. 30, 11 Dom 
LR 190, 24 WestLR 384, 4 WestWkly 
685. 

{c] A master of the supreme court 
of Alberta has no jurisdiction, as such, 
to make orders under Land Titles Act 
(6 Edw. VII c 24), which by the terms 
of the statute are to be made by ‘a 
Judge.” Garrett v. Heath, 7 Alta. L. 
30, 11 DomLR 190, 24 WestLR 384, 4 
WestWkly 685. 


[d] Order of court.—A foreclosure 
order or a vesting order made by a 
master of the Alberta supreme court 


and 


exception of Land Titles Act, (6 Edw. 
VII c 24) § 102, as to attestation by 
a witness for the purpose of record- 
ing against lands. Garrett v. Heath, 
7 Alta. L. 30, 11 DomLR 190, 24 West 
LR 384, 4 WestWkly 685. 


55. Re Land Titles Act, 11 Alta. 
L. 242, [1917] 1 WestWkly 828. ' 


56. Fitzgerald v. Mayo, 8 Sask. L. 
228, 24 DomLR 898, 31 WestLR 795, 
8 WestWkly 1338. 


57. Re Scottish Temperance L. As- 
fae Co., (B. C.) [1917] 1 WestWkly 


[a] For example, a registrar can- 
not require, as a condition of regis- 
tering an order absolute for foreclo- 
sure, that the mortgagee should va- 
cate his personal judgment and give 
an undertaking not to proceed thereon. 
In such case the duty of the registrar 
is confined to making an indorsement 
on the certificate stating what encum- 
brances it was subject to, and that it 
was based on an order absolute. Re 
Scottish Temperance L. Assur. Co., 
(B. C.) [1917] 1 WestWkly 666. 


58. Canadian Pac. R. Co. v. Mang, 
1 Sask. L. 219, 8 WestLR 774. 


59. Canadian Pac. R. Co. v. Mang, 
supra. 
60. In re Land Titles Act, (Sask.) 
[1918] 2 WestWkly 951. 
Stevens v. Ullerich, 4 Sask. 


61. 
170, 17 WestLR 568. 

62. Re Mortgage Discount Ltd., 32 
OntWN 323. 

63. Re Mortgage Discount Ltd., 32 
OntWN 430. 
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istration should be withheld, pending final deter- 
mination of an action by the subsequent encum- 
brancers to set aside the sale, if such action be pros- 
ecuted without unnecessary delay by the encum- 
brancers.°* Where a certificate of title has been 
issued to the mortgagee after registration of an or- 
der for absolute foreclosure, and, on his sale of the 
land, a certificate of title has issued to his transferee, 
the transferee being guilty of no fraud or collusion, 
the foreclosure cannot be opened.®® By express pro- 
vision of some statutes a purchaser takes subject to 
unpaid taxes.*° 

Enforcement of personal liability. “Under a stat- 
ute providing that no exeeution to enforce a judg- 
ment upon the personal covenant contained in an 
agreement for the sale of land shall issue until the 
sale of the land, a sale by the court as vendor to 
plaintiff as purchaser is as effective to entitle plain- 
tiff to pursue against defendant personally his rem- 
edy for the deficiency as if a complete outsider was 
the purchaser.°* ‘The fact that the mortgagee has 
registered a persooal judgment for the mortgage 
debt before obtaining a final order of foreclosure 
will not prevent him from obtaining a certificate of 
indefeasible title to the mortgaged premises, with- 
out first discharging the judgment.®§ 


Sale by private contract. Under a statute author- 
izing the registrar, on directing the sale of land un- 
der a mortgage by private contract after an abortive 
sale by public auction, to impose such terms and 
conditions as to expenses or otherwise as he sees fit, 
the registrar has no power to require, as a condition 
of his approval of a proposed sale by private con- 
tract, that the mortgagee file a release of the per- 
sonal covenant to pay.®°® Where a public auction 
sale has proved abortive and the mortgagee, without 
the authority of the registrar, disposes of the prop- 

Re Mortgage Discount Ltd., 32 


64. 
OntWN 430. 72. 


65. Richards v. Thompson, 4 Sask. 73, 
L. 213, 18 WestLR 179. Wkly 440. 


[a] Right to contest opening.—A 74, 
purchaser, from a mortgagee who has 75 
acquired a certificate of title under 5 
Land Titles Act (Rev. St. [1909] ¢ 76. 
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cases infra this section. 
Re Massey, 7 Man. 172. 
Re Allan, (Alta.) [1918] 1 West 


Re Massey, 7 Man. 
Re Massey, supra. 
Re Massey, supra. 


[§§ 155-157 


erty by a private sale, such private sale may be sub- 
sequently validated by the registrar who may dis- 
pense with notice to the registered owner, if reason- 
ably satisfied that the latter has no beneficial inter- 
est in the mortgaged lands.’° 


[§ 156] I. Trusts. Under the registration acts 
trusts relating to registered land may exist and he 
recognized by the courts?! and may be enforced 
against the registered owner,” or the parties to a 
transfer setting out a trust;** but the trust will not 
be attached to registered land in such a manner as 
to be enforced against a person, not a party to the 
trust. instrument, who acquires the land without 
fraud on his part.** Provisions of the act as to ex- 
press trusts are applicable to implied*® or construc- 
tive trusts raised by courts of equity upon con- 
tracts’® or upon relations requiring the performance 
of a moral obligation recognized by law.*’7 Despite 
provisions in a registration statute forbidding the 
recognition of trusts in registered land,** other pro- 
visions in the same statute have been so construed 
as to amount to a recognition of such trusts;‘® and 
a provision that trustees named in instruments re- 
lating to registered land shall be deemed absolute 
and beneficial owners of the land is not applicable 
to an administrator®® or executor registered, as such, 
in place of a deceased owner under a provision that 
anyone registered in place of a deceased owner shall 
hold the land upon specified trusts.*1 The public 
generally is not bound by the terms of a trust on reg- 
istered land,®? and the register may disregard such 
terms®* except in the case of executors and admin- 
istrators.*# 


[§ 157] J. Descent or Devise. The procedure 
in the case of devolution of registered property by 
descent or devise must conform to the requirements, 
if any, which are imposed by statute.8° Upon the 
and intends to transfer it in whole or 
part to the transferee. The trusts 
and conditions are between them- 


selves solely. Re Allan, (Alta.) 
[1918] 1 WestWkly 440. 


Right to register transfer contain- 
ing trust see supra § 133. 


84. Re Allan, (Alta.) [1918] 1 West 


172. 


41), is entitled to rely on the effect] 77. Re Massey, supra. Wkly 440. And see supra text and 
given by § 65 of the act to the” Cole 78. See statutory provisions. notes 80, 81. 

tificate of title of his vendor. Where : ’ 

the vendor acquired title by foreclo- 79. Re De Bonis Non, (Sask.) 5 85. Re Shier, 52 Ont. L. 464. 


sure, and it is sought to open up the 
foreclosure and permit redemption, 
the purchaser is entitled to be added 
as a party to the application, with 
leave to bring such evidence, and take 
such steps as he may be advised 
against opening up the foreclosure. 
Credit Foncier Franco Canadien v. 
Redekope, (Sask.) 46 DomLR 225, 
[1919] 2 WestWkly 158, [rev [1919] 
1 WestWkly 494]. 


66. Canada Permanent Mortg. 
Corp. v. Martin, 2 Sask. L. 472. 


67. Canadian Land Assoe. Co. v. 
McHardy, (Alta.) 69 DomLR 712, 
[1922] 3 WestWkly 855. 


68. Scottish Temperance L. Assur. 
Co. v. District Registrar, 24 B. C. 232, 
36 DomLR 152, [1917] 3 WestWkly 30. 

69. Union Bank v. Boggs, 12 Sask. 
L. 400, 51 DomLR 706, [1919] 3 West 
Wkly 578. 

70. Re Sale of Mortgaged Prem- 
ises, (Sask.) 5 WestWkly 1328. 


71. Re Massey, 7 Man. 172; Wilkie 
v. Jellett, 2 Terr. L. 133. And see 


WestWkly 1328; Western Trust Co. v. 
Olson, 11 Sask. L. 418, [1918] 3 West 
Wkly 811. 

[a] Tllustration.—The interpreta- 
tion of Land Titles Act (Rev. St. 
[1909] § 111) given by the courts and 
by the well settled practice in the 
land titles office gives the words in 
that section: “And the registrar shall 
grant to the executor and administra- 
tor as such a new certificate of title,” 
a meaning which is in effect a recog- 
nition, in cases of devolution, of the 
trust upon which the title was issued. 
Re De Bonis Non, (Sask.) 5 West 
Wkly 1328. 

oe St. Germain vy. Reneault, 2 Alta. 
81. St. Germain v. Reneault, supra. 
82. Re Allan, (Alta.) [1918] 1 West 
Wkly 440. 

83. Re Allan, supra. 

[a] Illustration.—W here the terms 
of a trust were set out in a trans- 
fer, all the registrar need be concerned 


with is that the transferor is the 
registered owner of land described 


L 


_[a] Illustrations.—(1) By Devolu- 

tion of Estates Act (Rev. St. [1914] ¢ 
119) § 8, the real property of a de- 
ceased person, whether he desires it 
or not, vests in his executors or ad- 
ministrators, and, unless a caution 
is registered, automatically passes at 
the expiration of three years from 
the executors to the person benefi- 
cially entitled. In order to enable a 
devisee to be registered under Land 
Titles Act (Rev. St. [1914] e 126), 
as owner, before the expiration of that 
period, the executors or administra- 
tors must first be registered as 
“owner,” then an order of a supreme 
court judge must be obtained by an 
application under Devolution of Es- 
tates Act § 21 (4), and the executors 
or administrators must convey to the 
devisee. Re Shier, 52 Ont. L. 464. (2) 
Where the registered owner is de- 
scribed as the executor of a named es- 
tate, a transfer from him should not 
be registered without proof that he 
has conformed to an act with refer- 
ence to the devolution of estates. Re 
Mulholland, 28 OntWN 288. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 157-162] 


death of a registered administrator, the registered 
land should not be transmitted to his executor,®® but 
the production of letters of administration de bonis 
non of intestate should be required.8*? A notarial 
copy of a marriage contract may be sufficient to au- 
thorize the transmission of land to the widow of a 
deceased owner.*® Where a certificate of title was 
issued to an administrator or executor, as such, and 
he is the party or one of the parties beneficially in- 
terested in the property, a transfer from the ad- 
ministrator or executor, as such, to himself per- 
sonally, or to himself personally and others, if there 
are others interested besides himself, may be reg- 
istered.*® Where property is registered in the name 
of two, as joint tenants, upon the death of one of 
such joint tenants, the survivor need not file with 
the registrar of titles a memorial of that fact, unless 
the statute so requires.?° 


[§ 158] K. Assignment for Creditors. A regis- 
trar is not authorized to refuse registration of a 
conveyance to one as trustee for the ereditors of 
the grantor, on the ground that the conveyance is 
void under a bankruptey act.°t Where the general 
purpose of statutes as to assignments for creditors is 
to provide for the distribution of the assets of the 
insolvent without priority, except in so far as any 
ereditor may have obtained a priority prior to the 
assignment, the assignee is not entitled to receive 
a certificate of title free from executions not com- 
pletely executed by payment, although the assign- 
ment takes precedence over them, where it would 
in effect give to mortgagees subsequent to the execu- 
tions a greater claim than they would have had at 
the time of the registration of the mortgages. 


[§ 159] L. Bankruptcy or Insolvency. Unless 
the statute so requires, the registrar is not entitled 
to insist upon the production of an order from the 
court in bankruptey before he proceeds to register 
a transferee as owner of land of the debtor sold by 
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the trustee in bankruptcy.°? Where the statute con- 
fers a lien for costs upon prior execution creditors, 
such lien should appear by memorandum on a title 
issued by transmission to an assignee in bank- 
ruptey.°4 

[§ 160] M. Guardianship. The registrar is jus- 
tified in refusing a transfer of land registered in the 
name of a person who has legally been declared a 
lunatic and for whom a guardian has been appointed 
by the court, unless the proper order of the court 
authorizing the sale and transfer is produced.°° 
Letters of guardianship for a lunatic should be filed 
in the general register.?® 

[§ 161] N. Succession or Winding Up of Cor- 
poration. Where the registered owner is a corpora- 
tion and its name has been changed, an application 
for transmission of the title to the company in its 
new name may be granted upon satisfactory proof 
of the change in name.®? A liquidator of a corpo- 
ration has power to transfer land registered in the 
name of the company in which he is the liquidator ;°* 
he should do so in the name of the company by him- 
self as liquidator;°® and it is not proper to permit 
land registered in the name of the company in liqui- 
dation to be transmitted to the liquidator. A liqui- 
dator wishing to transfer registered land should pro- 
duce such proof as will satisfy the registrar of his 
status.” 


[§ 162] 0. Tax Titles. Where registered land is 
sold for the enforcement of taxes or assessments, 
the statutes commonly make specific provisions as 
to the entry of memorials of the sale and for the is- 
suance of a certificate of title to the tax purchaser.* 
Compliance with the conditions thus imposed is es- 
sential,* as for example, with reference to the pro- 
priety® and necessity® of registration, the necessity 
of an order confirming the sale’ or of an adjudication 
of its validity,*® the requisites of the application for 


86. Re De Bonis Non, 
WestWkly 1328. 


87. Re De Bonis Non, supra 

88. In re Land Titles Act, (Sask.) 
[1918] 3 WestWkly 347. 

89. In re Lockhart, Seek) 1 Dom 
LR 754, 20 WestLR 413 

90. People’s Trust, Som Bank v. 
Haas, 328 Il). 468, 160 NE 85. 

91. Inre Bull, (B. C.) 7 CanBankrR 
729, [1926] 8 WestWkly 263. 


82. Lutz v. Dominion Trust Co., 9 
Sask. L. 138, 27 DomLR 83, 34 West 
LR 172, 10 WestWkly 418. 


93. In ré Pacey, 62 Ont. L. 616, 
[1928] 4 DomLR 425, 10 CanBankrR 
44, 


(Sask.) 5 


94. Inre Saskatchewan Gen. Trust 
Corp., (Sask.) [1923] 3 WestWkly 628. 
95. Re Polgreen, (Sask.) 7 West 


Wkly 1184. 
96. Re Polgreen, supra. 


97. Re A. MacDonald Co., 
[1922] 3 WestWkly 662. 

fa] For example, where a limited 
company is the registered owner of 
land and, the company’ s name having 
been changed, it is desired to transmit 
the title to the company in its new 
name, there should be filed with the 
registrar along with the application 
for transmission: First, the original 
instrument changing the name, such 
as supplementary letters patent is- 
sued by the ‘dominion government; 
second, proof of the original instru- 
ment by means of a copy thereof cer- 


[53 C. J.—63] 


(Sask.) 


tified by the proper official or author- 
ity, such as the secretary of state; 
or third, the production of the original 
instrument along with a sworn copy 
thereof, the latter to be retained by 
the registrar and filed. Under the 
Land Titles Act the fees payable on 
the registration of a transmissign in 
the above circumstances are: First, 
five dollars for the transmission un- 
der § 17 (a); Second, fee for cer- 
tificate of title based under item two 
of the tariff; and third, fee for assur- 
ance fund. Re A. MacDonald Co., 
(Sask.) [1922] 3 WestWkly 662. 


98. In re Land Titles Act, (Sask.) 
[1918] 3 WestWkly 15. 
99. In re Land Titles Act, supra. 


1. In re Land Titles Act, supra. 
2. In re Land Titles Act, supra. 


3. See statutory provisions; cases 
infra this note; and notes 4-14 


[a] A tax deed may be filed and a 
memorial thereof noted on a certifi- 
eate of registration, notwithstanding 
under the provisions of the statute 
where the holder of a tax deed de- 
sires to have the title registered in 
him. and to have a certificate of such 
title he must surrender to the reg- 
istrar for cancellation the outstanding 
certificate of title, or present a court 
order for such transfer. Lawton v. 
Haas, 293 Ill. 220, 127 NE 433. 


{b] Relationship of purchaser to 
registered owner.—A tax sale pur- 
chaser, or an assignee of the tax sale 
purchaser, may apply for title, re- 
gardless of the question as to wheth- 


er he is the registered owner or of his 
relationship to the registered owner. 
In re Land Titles Act, (Sask.) [1918] 
1 WestWkly 364. 


4 See casé infra notes 5-14. 


5. Dickenson’s Case, (Sask.) [1918] 
2 WestWkly 948; Re Registration of 
Certificate, (Sask.) 5 WestWkly 1328. 


6. In rel Lord, 30) Ont. 1.582) 19 
DomLR 809. 


[a] Mandatory provision.—A stat- 
utory provision that a notice of a tax 
sale must be filed in the office of the 
register of titles within a specified 
time after the sale is mandatory. In 
re Seick, 46 Cal. A. 363, 189 P 314. 


7. Nicholson v. Drew, 5 Sask. L. 
379, 3 DomLR 748, 21 WestLR 189, 2 
WestWkly 295. 


[a] Sufficiency of order.—A regis- 
trar cannot, under Land Titles Act § 
124, Rev. St. (1909) e 41, register a 
tax transfer and issue a certificate 
of title upon a tax sale that was con- 
firmed by a judgment of the district 
court. ‘Nicholson vy. Drew, 5 Sask. L, 
BATE 83 PE 748, 21 WestLR 189, 2 
West Wkly 29 


Si eknene SE vel 169 Minn. 
211 NW 686. 


[a] For example, where the stat- 
ute provides that no land, the title to 
which is derivéd from any tax or lo- 
cal assessment sale, Shall be regis- 
tered until the title has been adjudged 
to be valid, one claiming under a tax 
title adversely to the holder of the 
certificate of title cannot apply for a 


472, 
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registry® or of the instrument for which registry is 
sought,+° the accompanying proof,'! the giving of no- 
tice,!2 the issuance of a certificate of title,1* and the 
cancellation of memoranda or memorials.** 
as the statute may otherwise provide, one holding a 
certificate of title based upon a tax sale must show 
as against the prior registered owner that the condi- 
tions essential to a valid tax sale have been met.*° 
Under a statute making a duplicate certificate of ti- 
tle conclusive evidence of compliance with all con- 
ditions precedent to its issue,'® a certificate of ti- 
tle is good notwithstanding an incorrect description 
of a municipal district in the transfer on which it 
Under a general provision of the stat- 
ute extending its protection to bona fide purchasers 
only,'® where a tax sale purchaser found out after 
purchase but before registration of the tax deed 
that the wrong land had been sold, his certificate will 


is founded.*7 


be set aside.?® 


certificate thereon and for cancella- 
tion of the prior registration until his 
tax title has first been adjudged val- 
id, unless he can establish title by 
adverse possession within an excep- 
tion in the statute. In re Jamieson, 
169 Minn. 472, 211 NW 686. 


9. See cases infra this note. 


[a] A solicitor may make applica- 
tion for title for the holder of the 
tax sale certificate. In re Land Titles 
Act, (Sask.) [1918] 1 WestWkly 364. 


{b] Procedure where land not un- 
der act, application by tax sale pur- 
chaser for title. See Re Land Titles 
Act, (Sask.) [1918] 1 WestWkly 414. 


' 10.. In re Land Titles Act, (Sask.) 
[1919] 1 WestWkly 529. 


11. Re Land Titles Act, (Sask.) 
[1918] 3 WestWkly 143. 


{a] Death of registered owner.— 
The certificate of the registrar of 
deaths, together with an affidavit or 
affidavits of identity of deceased with 
the registered owner, or if there is 
no registration of death in the local- 
ity an affidavit of some reliable per- 
son or persons acquainted with the 
fact of death, and proof of the identity 
of deceased with the registered own- 
er, will be sufficient proof. In re Land 
ee Act, (Sask,) [1918] 3 WestWkly 

12. See cases infra this note. 

[a] The same particularity of 
service is to be required in the case 
of tax sale proceedings as is to be 
required in sale or foreclosure pro- 
ceedings. In re Land Titles Act, 
(Sask.) [1918] 3 WestWkly 143. 


[b] Personal service should be 
made where possible. Re Land Titles 
Act, (Sask.) [1918] 2 WestWkly 959. 


' [c] Acceptance of service.—An ap- 

plicant for title as assignee of a tax 
sale certificate cannot accept serv- 
ice for the registered owner. In re 
Land Titles Act, (Sask.) [1918] 1 
WestWkly 364. 


{d] Substituted service may be al- 
lowed when impossible to locate the 
registered owner. Re Land Titles Act, 
(Sask.) [1918] 2 WestWkly 938. 


{e] Insolvent estate.—Service of 
notice under Land Registry Act § 
TiS mGReVe Ole ott oli fer 12h upon 
judgment creditors is not required 
where the executrix of the owner has 
filed a declaration of insolvency. Re 
North Vancouver, (B. C.) [1918] 1 
WestWkly 626. 


{f] Next of kin of deceased owner. 
—Although the statute provides for 
service upon the official administrator 
for the district in which the land is 


'[1920] 2 WestWkly 570; 
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the deed.?1 
[§ 163] 


statutes.?? 


situated in case a person who is re- 
quired to be served with notice is 
dead, the registrar may be justified in 
requiring service on the next of kin, 
where it is possible to serve them also. 
In re Land Titles Act, (Sask.) [1918] 
3 WestWkly 143. 


[g] Unregistered interests.— 
Where the application shows unregis- 
tered interests, the registrar may in- 
sist upon service of the notice of the 
application for title on the holders of 
such unregistered interests. Where 
the application does not contain no- 
tice of unregistered interests, the reg- 
istrar is not bound to inquire as to 
them. In re Land Titles Act, (Sask.) 
[1918] 1 WestWkly 364. 


13. Ex p. Jackson, 21 Alta. L. 168, 
(1925] 1 DomLR 701, [1925] 1 West 
Wkly 337; In re Land Titles Act, 
(Sask.) [1918] 1 WestWkly 364. 

[a] Mineral rights.—Upon a sale 
for taxes, the owners of mines and 
minerals may be entitled to a sepa- 
rate certificate from the surface own- 
er, but only in case there has been 
separate ownership of such mines and 


minerals. Ex p. Jackson, 21 Alta. L. 
163 LLo2b lel DomLR V 701). [L925 1001. 
WestWkly 337. 

[b] Crown land.—The _ registrar 


should refuse an application under the 
Arrears of Taxes Act for a certificate 
of title to land, the title to which is 
vested in the crown. Re Lakeside 
(Sask.) [1918] 1 WestWkly 461. 


{c] Administrative action.—A reg- 
istrar in issuing a certificate of title 
under a tax sale free from a judgment 
for alimony is acting as an adminis- 
trative officer merely. Re Smith, 19 
Sask. L. 577, [1925] 2 DomLR 556, 
[1925] 1 WestWkly 1057. 


14. Re Guelph, etc., Soc. (Sask.) 
In re Land 
Titles Act, (Sask.) [1918] 3 WestWkly 
346; Re Arrears of Taxes Act, (Sask.) 


[1918] 2 WestWkly 935. 


15,. Johnsons v., Kairk, 30 Can wisn C. 
344, 

16. See statutory provisions. 

177i seoUsh Sve. Pembina, (Alta.) 


[1927] 1 DomLR 394, [1927] 1 West 
Wkly 215. 

18. Pelletier v. Opal, 21 Alta. L. 1, 
[1925] 2 DomLR 717, [1925] 1 West 
Wkly 973 [rev [1925] 1 DomLR 890, 
[1925] 1 WestWkly 490]. 

19. Pelletier v. Opal, supra. 

20. In re Land Titles Act, (Sask.) 
[1918] 1 WestWkly 364. 


21. In re Smith, 19 Sask. L. 577, 
[1925] 2 DomLR 556, [1925] 1 West 
Wkly 1057. 


P. Judgments and Executions. 
land has been registered, thereafter a judgment lien 
must be obtained and enforced. in accordance with 
the provisions, if any, contained in the registration 
A judgment rendered in an action be- 


. [§§ 162-163 


Transfer. Where the title is issued to an assignee 
of the tax sale certificate, and he wishes to transfer 
the land to one for whom’ he claims he is acting as 
trustee, he must do it by transfer after he becomes 
the registered owner.*° 


Priority. Although a statute provides that after 
registration of a judgment for alimony no transfer 
executed by defendant shall be effectual, except sub- 
ject to the rights of the person entitled to alimony 
while such judgment is legally in force, a tax sale 
purchaser is entitled to a certificate of title free from 
a judgment for alimony registered against the land 
subsequent to the tax sale, but prior to the issue of 


Where 


22. Pioneer Abstract, etc., Co. v. 
Feraud, 91 Cal. A. 278, 267. RP 134; 
Evans v. Chicago Title, etc., Co., 317 
Ill. 11, 147 NE 412; De Ocampo v. 
Insular Treasurer, 50 Philippine 140; 
Evans v. Postill, 3 Alta. L. 141. 


[a] Property bound.—Lee v. Arm- 
strong, 13 Alta. L. 160, 37 DomLR 738, 
[1917] 3 WestWkly 889; Fredericks v. 
Thresher Co., 3 Sask. L. 280; Cana- 
dian Pac. R. Co. v. Silzer, 3 Sask. L. 
162 (registry of execution does not 
bind equitable interest). 


[b] Execution prior to registra- 
tion.— A vendor under an agreement 
for the sale of land registered under 
the Land Titles Act, Rev. St. (1920) 
ec 67, may sue the defaulting pur- 
chaser for cancellation of the agree- 
ment without joining the execution 
creditors of the purchaser as parties 
defendant, because under § 150 (2) 
of the act an execution registered 
with the registrar Only binds lands 
of which the debtor may be or be- 
come the registered owner, and not 
lands which the execution debtor’ has 
purchased under an agreement for 
purchase and sale. Weyerhaeuser v. 
Scott, 18 Sask. L. 374, [1924] 3 Dom 
LR 605, 2 WestWkly 605; Foss v. 
Sterling Loan, 8 Sask. L. 289, 21 Dom 
LR 755, 283 DomLR 540; Canadian Pac. 
R.-Co,.-v; ,/Sitzer, 30Sask.” Lo 262. 


[c] Removal of execution.—In re 
Brooks, 2 Sask. L. 504; Re Davis, 1 
Sask. L. 97; Young v. Blagdon, (Sask.) 
18 DomLR 798, 7 WestWkly 1186. 


[d] Calling in duplicate certificate. 
—Upon the filing of a notice of levy 
of execution on certain registered 
land, the register of deeds did ‘not 
call in the outstanding certificate of 
title for the purpose of entering the 
prescribed memorandum of the notice, 
but called the attention of the sher- 
iff to the fact that defendant in ex- 
ecution had sold the land to another 
person and apparently had no further 
interest therein. The sheriff and 
plaintiff in execution apparently ac- 
cepted the views of the register of 
deeds and no further efforts were 
made to have the notice entered. Sev- 
eral years later the sale made by de- 
fendant in execution was declared 
fraudulent and set aside in an action 
brought by plaintiff in execution. It 
was held that in the circumstances 
of the case, the register of deeds was 


“not guilty of negligence but used 


sound judgment in not calling in the 
outstanding owner’s duplicate cerfi- 
cate before informing the sheriff of 
the fact that the land was registered 
in the name of a person other than de- 
fendant in execution. De Ocampo vy. 
Insular Treasurer, 50 Philippine 140. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ey 


§§ 163-165] 


tween strangers to the registered land cannot be 
filed and entered as a memorial on the certificates of 
title,2* nor can the certificate of levy thereon under 
an execution issued on such a judgment be filed,?* 
there being nothing to indicate that the judgment 
debtors had any interest in the registered land, nor 
anything indicating the extent of such interest. 


[§ 164] Q. Lis Pendens. A certificate of lis 
pendens cannot be registered, in the absence of statu- 
tory authority therefor.*° By express provisions of 
some statutes persons who may have commenced an 
action with respect to registered land may register 
a lis pendens against the same as a charge;?® such 
a provision does not mean that upon the registra- 
tion of a lis pendens as a charge it is to have the 
effect of and constitute a charge as interpreted by 
other sections of the registration law,?7 but the ef- 
fect of the registration of a certificate of lis pendens 
is similar to that of a caveat,?% and it does not create 
any interest in the land which is legally or equitably 
assignable.?® 
pendens prevents any disposition by the registered 
owner in derogation of the claim of the party regis- 
tering the certificate until such claim has been sat- 
isfied or disposed of.°° .The assignee of an agree- 
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ment for the sale of land cannot file a lis pendens, 
where he has not obtained the consent of the vendor 
to such assignment as required by the agreement.** 
The registration of a lis pendéns will not have the 
effect of an injunction in stopping mortgage pro- 
ceedings before the registrar.*2 Where a lis pen- 
dens has been registered under authority of court, a 
subsequent change in the practice in the land titles 
office will not affect its validity.?* 


Removal. Where a lis pendens is filed without au- 
thorization of statute, it may be removed by a pro- 
ceeding under a general section of the statute with 
reference to the correction of entries or memoranda 
erroneously made or omitted. Where a certificate 
of lis pendens has been registered, it cannot be re- 
moved by a summary application, in the absence of a 
statutory provision for such an _ application.®° 
Where a lis pendens is filed under a statute permit- 
ting any person claiming an estate or interest to 
proceed by way of statement of claim after or in 
lieu of filing a caveat and to file a certificate of: lis 
pendens or other proper evidence of such proceed- 
ing, a lis pendens which is filed by one who does not 
disclose or claim an estate or interest upon which he 
might file a caveat will be removed,?* 


X. FEES AND COSTS$? 
[By Joun F. McDona.p] 


[§ 165] Where the statute provides that appli- 
cant shall advance ‘a fee of a certain amount in full 
of all services of the registrar and examiners up 
to the granting of the certificate of title,?® while a 
defendant who makes an unfounded contest against 
registration of title may be charged with eosts,?® 
or the court, in its discretion, may tax against a de- 
fendant an allowance of costs for taking testimony 
and for the services of the registrar,*® the decree 
against him should not be rendered in favor of the 
registrar.41 Where, in addition to a statutory fee 
fixed to be paid to the registrar, the statute pro- 
vides that in proper cases the court may direct the 
payment of such further fees by applicant or by 
any defendant as it may determine,*? the court is 
permitted, in its discretion, to allow to be taxed 


23. Pioneer Abstract, etc., Co. v. 


emakinea, (Man.) [1923] 3 WestWkly | I1l. 


as costs fees for examiners.*? The omission of the 
name of a defendant from defendants specifically 
named in the decree does not excuse applicant from 
the payment of such defendant’s costs where the 
decree provides that applicant shall pay all of the 
costs of the proceeding.*# 

What law governs. Upon registration of title in 
proceedings brought under the provisions of a par- 
ticular statute, the court cannot impose, as a con- 
dition, the payment of fees required by another stat- 
ute, the terms of which are not invoked.t® Where, 
after the filing of an application for registration 
and before the entry of the decree, a statutory 
change is made in the fees for registration increas- 
ing the amount thereof, the payment of such addi- 


604, 92 NE 974, 138 AmSR 259. 


Feraud, 91 Cal. A. 278, 267 P 134. 

24. Pioneer Abstract, etc., Co. v. 
Feraud, supra. 

25. Re Lis Pendens, (Sask.) 7 West 
Wkly 1217. 

26. See statutory provisions. 


27. Robinson vy. Holmes, (B. C.) 
17 DomLR 872, 5 WestWkly 1143. 


28. Robinson v. Holmes, supra. 
Effect of caveat see supra § 124. 


29, Robinson v. Holmes, Mee Cy) 
aly DomLR 372, 5 WestWkly 1143 


30. Robinson v. Holmes, enkeee 


$1... Atlantic Realty, ete. Co-—v 
Jackson, 18 B. C. 657, 14 DomLR B52, 
26 WestLR 15, 5 WestWkly 535; 

32. In re Registration of Lis Pen- 
dens, (Sask.) [1917] 1 WestWkly 302. 

33. Forrester Lafontaine, 
Spek.) 27 WestLR 702, 6 WestWkly 

ie 


Re Removal of Lis Pendens, 
(Sask.) 6 WestWkly 570. 
35. Ridette v. Pelletier, 3 Sask. L. 
467, 16 WestLR 42. 


36. Winnipeg Paint, etc, Co. v. 


361. 
37. Provision for assurance fund 
see infra § 166. 


38. See statutory provisions. 


39. Tomezak v. Bergman, 269 Ill. 
330, 109 NE 10038. 


40. Peters v. Dicus, 254 Ill. 379, 98 
NE 560. 


41. Tomezak v. Bergman, 269 Ill. 
330, 109 NE 1003; Peters v. Dicus, 
254 Ill. 379, 98 NE 560. - 


42. See statutory provisions. 


{a] Defendant held not chargeable. 
—(1) Under Hurd Rev. St. (1909) ¢ 
30 § 151, allowing to the registrar of 
titles a fee of fifteen dollars in full 
of all services in the registration of 
titles up to the granting of the cer- 
tificate of title, and providing that in 
proper cases the court may direct the 
payment of such further fees by ap- 
plicant or any ‘defendant as it may 
determine, a defendant who merely 
appears and insists upon applicant 
establishing her title by competent 
evidence does not become liable for 
any part of the costs of the proceed- 
ing. Waugh v. Glos, 92 NE 974, 246 


(2) The refusal of a tender to the 
holder of a tax title is no ground 
for charging the costs against the 
holder of the title in proceedings by 
another to register title to the land. 
Waugh v. Glos, supra. (3) Defend- 
ants are not chargeable with any part 
of cost of petitioners’ incorrect sur- 
vey. / In re Barlow, 89 Cal. A. 787, 265 
P 394. 


43. Wells v. Messenger, 249 Ill. 72, 
94 NE 87. 


[a] Discretion held not abused.— 
In a proceeding to register the title 
of land under the Torrens Law, the 
allowance to each of two examiners 
of a fee of one hundred dollars was 
not an abuse of the discretion con- 
ferred by Act Concerning Land Titles 
§ 108 (Hurd Rev. St. [1908] c 30 § 
151), the report of the first examiner 
having been set aside, where the rec- 
ord in the case consisted of seven 
hundred and ten pages. Wells v. Mes- 
senger, 249 Ill. 72, 94 NE 87. 


44. Stallings v. Glos, 271 Ill. 201, 
110 NE 915. 

45. Towle v. 
Philippine 6387. 


Director of Lands, 25 


1152" [53 Cd.) 
tional amount may be required.4® An applicant is 
entitled to have evidence of title issued to him on 
payment of the fees required by law as of the time 
of termination of the proceedings notwithstanding 
the issuance of the evidence is delayed until after 
the enactment of a statute imposing higher fees, 
where the delay was due to reasons not connected 
with the character of applicant’s rights or with the 
condition of proceedings for registration.*4 
Transfers. Where a fee for a transfer is based 


by statute upon a valuation of the land, the registrar 
cannot arbitrarily increase the valuation between a 
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first and second transfer.*® 

Encumbrances. The fee for filing a mortgage is, 
under some statutes, based upon the amount se- 
cured.t® Under such a statute, where the amount 
of the debt is more than the value of the land mort- 
gage, the fee charged may be based upon the value of 
the land.°° 

Tax sales.°1 In absence of a provision in the 
statute for a fee, it would seem that the registrar 
should register notices of redemption free of 
charge.°? 


XI. ASSURANCE FUNDS 
[By Joun F. McDonatp] 


{§ 166] A. Creation and Necessity. Registra- 
tion statutes usually provide for an assurance fund 
for the compensation of persons having any interest 
in, ‘or claim against, the property whose rights, with- 
out any fault on their part, may be cut off by the 
decree,’* such fund being raised by requiring the 
applicant for registration to pay a certain per cent 
of the value of the property.®* Provision for an 
assurance fund is not essential to the validity or op- 
eration of a registration statute.°® 

[§ 167] B. Claims against—1. In General: Reg- 
istration statutes providing for an assurance fund 
usually contain provisions that any person who sus- 
tains loss or damage through any omission, mistake, 
or misfeasance of a registrar or examiner of titles 
or their employees in the performance of their re- 
spective duties under the provisions of the registra- 
tion act, and that anyone wrongfully deprived of any 
land or interest therein by the land being brought 
within the provisions of the registration act may 
proceed against the assurance fund for compensation 
for his loss.°® The assurance fund is not liable for 
damages which ean be recovered from the person 


46. Hollingsworth, ete., Co. v. Re- 


without receiving the fee of one tenth 


who caused the loss,®7 nor is the fund liable for a 
loss resulting from a breach of trust committed by 
the registered owner after the registration is com- 
plete.®® 

[§ 168] 2. Omission, Mistake, or Misfeasance. 
Under a provision that any person sustaining loss 
or damage through any omission, mistake, or mis- 
feasance of a registrar, examiner of title, or their 
employees shall be compensated by the assurance 
fund, it is not liable unless the facts are within the 
provisions giving a right of recourse to the fund,°® 
however improperly the registrar may have acted,°° 
and even if his acts are so wrongful as to give a 
right to a common-law action against him personal- 
ly.61. Neither a deficiency of the acreage specified 
in a certificate which also describes the land by 
boundaries and reference to filed plans®? nor a de- 
ficiency of acreage resulting from the registrar’s 
assuming that one of two conflicting plans filed 
was correct®® is such a mistake as will justify a 
claim against the fund. And, of course, this 1s par- 
ticularly true under a provision that the fund is not 
liable for an error or shortage in a map or plan 


stand and accom- 


ean, as we think, 
Peo. 


corder of Land Court, 262 Mass. 45, 
159 NE 5438. 
eee Altavas v. Moir, 36 Philippine 
48. In re  Zaczkowski, (Alta.) 
[1920] 2 WestWkly 82. 
49. See statutory provisions. 

50. In re Land Titles Act, (Sask.) 
ae ne 770, [1921] 2 WestWkly 
61, GLa 
Titles Act, 
Wkly 416. 
52. In re Land Titles Act, (Sask.) 

[1918] 2 WestWkly 949. 


Costs taxable see Re Land 
(Sask.) [1918] 1 West 


53. See statutory provisions. 

54. See statutory provisions. 

[a] In the Philippines.—The peti- 
tioner, being a grantee of public lands, 


having been denied the right to have 
such grant registered without first 
paying the fee required under Act No. 
496, § 99, presented an original peti- 
tion in the supreme court, praying 
that the extraordinary writ of man- 
‘damus be issued directing the regis- 
trar of titles to record such patent or 
grant without there first being paid 
such one tenth of one per cent to 
the assurance fund, provided for un- 
der Act No. 496. It was held that 
the registrar of titles to land was not 
required under the law to register or 
record original grants to public lands 


of one per cent provided for by Act 
No. 496 § 99. Loewenstein v. Page, 16 
Philippine 84. 


[b] Computation of market value. 
—A railway tunnel, being part of the 
railway system as a going concern, is 
not to be considered in connection 
with the market value of the land 
through which it passes, in computing 
the registration fee under the Land 
Registry Act, Rev. St. (1911) ec 127 § 
175, based upon the market value of 
the land. Re McMullen, 30 B. C. 
415, 68 DomLR 218, [1922] 1 West 
Wkly 392. 


[ec] Number of certificates.—As- 
Surance fees should be computed in 
the same way whether one or more 
certificates of title are to be issued on 
the registration of a transfer because 
these assurance fees are based on 
the valuation of the land transferred, 
that is, on the total valuation of the 
land contained in the transfer, ir- 
respective of the number of certifi- 
cates of title to be issued on the reg- 
istration of such transfer. Re As- 
eumage Fees, (Sask.) 9 WestWkly 


55... Peo. v. Simon; L76uTlly 165,752 
aa 910, 915, 68 AmSR 175, 44 LRA 
80 


“In our view of the case, the in- 
demnity fund feature of the [Torrens] 
law need not be considered. The law 


plish its purpose without it.” 
v. Simon, supra. 


Effect of provision for assurance 
fund on constitutionality of registra- 
tion statutes see supra § 2. 


56. See statutory provisions. 


57. Estrellada v. Martinez, 48 Phil- 
ippine 256; Teel v. Forbes, 20 Alta. 
L. 559, [1924] 3 DomLR 670, 2 West 
Wkly 996, [rev [1924] 1 DomLR 301], 
1 WestWkly 175]. 

58. Dizon v. Lacap, 
oS 

59. Teel v. Forbes, 20 Alta. L. 559 
[1924] 3 DomLR 670, [1924] 2 West 
Wkly 996, [rev [1924] 1 DomLR 
301, [1924] 1 WestWkly 175]. 


50 Philippine 


60. Teel v. Forbes, supra. 
61. Teel v. Forbes, supra. 
62. Burden v. Registrar of Land 


Titles, 6 Alta. L. 255, 13 DomLR 813, 
25 WestLR 460, 5 WestWkly 122. 


[a] Reason for rule.—It is the 
title to such a parcel rather than its 
area that is certified by the registrar. 
Burden _v. Registrar of Land Titles, 
6 Alta. L. 255, 13 DomLR 818, 25 West 
LR 460, 5 WestWkly 122. 


63. Lee Mong Kow v. Registrar- 
Gen. of Titles, 32 B. C. 148, [1923] 
2 WestWkly 545 [rev 31 B.C 287, 68 
ee 121, [1922] 2 WestWkly 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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filed with the registrar.°* An examiner’s failure 
to ascertain and report that no patent had issued 
and that the United States had not parted with its 
proprietary title to government land was an omis- 
sion entitling a bona fide purchaser to compensa- 
tion;*® and under a statute providing that all legal 
and equitable interests of an execution debtor in land 
shall be bound from the time of the registrar’s re- 
ceipt of writ of execution, his failure properly to 
index a writ in the full christian name of the execu- 
tion debtor is an omission making the fund liable 
to the execution creditor.°® On the other hand it 
has been held that a registrar’s failure to register an 
instrument not accompanied by a certificate of title 
as required by law is not such an omission as to sup- 
port a claim against the assurance fund.*? 


[§ 169] 3. Deprivation of Land. The liability 
of the assurance fund is not confined to losses re- 
sulting from an omission, mistake, or malfeasance, 
but extends to all cases in which a person is wrong- 
fully deprived of any land or any interest therein, 
through the bringing of the land under the provi- 
sions of the registration act.°* While in a technical 
and legal sense it is impossible for anyone to be 
wrongfully deprived of any interest in land by a de- 
eree of court,®® the language of a statute permitting 
recovery against the assurance fund for the wrong- 
ful deprivation of land may be broad enough to in- 
clude a deprivation by a decree of registration.*°® 
The term “trust,” in a provision that the assurance 
fund shall not be liable for a deprivation occasioned 
by a breach of trust, is to be taken in its technical 
and restricted sense,“! so that the lawful owner will 
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not be barred when title has been registered in the 
name of a mere trespasser.*? A registrar’s error in 
assuming that a prior map, rather than a later one 
in conflict with it, contained a mistake as to area 
with the result that an applicant received less land 
than he expected, is not a deprivation of land with- 
in the meaning of the statute.** Recovery for 
wrongful deprivation will not be allowed to a reg- 
istered owner who voluntarily transfers his land 
under circumstances which would be declared fraud- 
ulent and void on attack,’* nor can one who was of 
age and duly served with process in the registration 
proceedings, but made default, have recourse against 
the fund;*® however, under an express statutory 
reservation in favor of infants, an infant concluded 
by a registration decree may recover from the 
fund.’° 


[§ 170] 4. On Intervention of Bona Fide Pur- 
chaser. On a transfer?’ or mortgage’® of land by 
one erroneously registered as owner, to an innocent 
third party for value, the true owner’s remedy is in 
compensation from the assurance fund. 


[§ 171] 5. Contributory Negligence. In accord- 
ance with general rules applicable to claims based 
on negligence,‘® claimant must be free from con- 
tributory negligence to recover from the assurance 
fund.8°-8! Contributory negligence cannot be im- 
puted to a minor because of his failing to appear in a 
land registration case and there assert his right.? 


[§ 172] 6. Amount of Recovery. In accordance 
with the general rule,** the amount recoverable from 
the assurance fund is full compensation for the loss 
actually sustained** plus interest.8° As far as 
871; De Ocampo v. Insular Treasurer, 


50 Philippine 140; Hodges y. Treasur- 
er, 50 Philippine 16; Canada L. Assur. 


64. Lee Mong Kow v. Registrar- 72. Gayondato v. Treasurer, su- 
Gen. of Titles, supra. pra. 
65. Sheolin-Mathiew Lumber Co. [a] Thus, where a minor was de- 


v. Fogarty, 130 Minn. 456, 153 NW 871. 

66. McRoberts v. Registrar, 19 
Altas i233," [1923] 2 "DomLR (329, 
[1923],2 WestWkly 306 [rev [1923] 


Lemus 779, [1923] 1 WestWkly 
730]. 
[a] Tllustration.—The failure of a 


registrar who had accepted a writ 
against Bella Armstrong to index the 
christian name under Arabella and 
Isabella as well as Bella was an 
omission justifying a claim against 
the fund. McRoberts v. Registrar, 
19 Altal i: 373, [1923] 2 DomLR_ 829, 
[1923] 2 WestWkly 306 [rev [1923] 1 
DomLR 779, [1923] 1 WestWkly 730]. 


Ay eh Hall v. Registrar, 4 Sask. L. 
4, . 
[a] A registrar being ferbidden to 


receive and register any instrument 
not accompanied by a certificate of 
title, a mortgage is not properly pro- 
duced for registration until such cer- 
tificate is produced by the mortgagor 
or his agent, and although the mort- 
gage may have been in the office at 
the time the title was received, it 
was improperly there, and could not 
be deemed to be so in the possession 
of the registrar as to place any ob- 
ligation upon him to register it upon 
receipt of the title. Hall v. Registrar, 
4 Sask. L. 244. 


68. Gayondato v. 
Philippine 244. 


Treasurer, 49 


69. Jones v. York County, 26 F. 
(2d) 623. 

70. Jones v. York County, supra. 

71. Gayondato v. Treasurer, 49 


Philippine 244. 

[a] Reason for rule.—‘‘Indeed, if it 
were to be regarded in its broadest 
sense the assurance fund would un- 
der the conditions here prevailing, 
be of little or no value.” Gayondato 
v. Treasurer, 49 Philippine 244, 250. 


prived of land through a registration 
in the name of his mother, he is en- 
titled to compensation from the fund. 
Gayondato v. Treasurer, 49 Philip- 
pine 244. 


73. Lee Mong Kow v. Registrar- 
Gen. of Titles,.32 B. C. 148, [1923] 2 
WestWkly 545 [rev 31 B. C. 287, 68 


DomLR 121, [1922] 2 WestWkly 
Aaya IG 
[a] One never entitled to land be- 


cause the map or plan under which 
he claims conflicts with a prior map 
cannot be said to be deprived of the 
land so as to give him redress against 
the assurance fund. Lee Mong Kow 
v. Registrar-Gen. of Titles, 32 B. C. 
148, [1923] 2 WestWkly 545 [rev 31 
BY C) 287,68 DomLR 121, [1922] 72 
WestWkly 1175]. 


74. Fawkes v. Atty.-Gen., 6 Ont. L. 
490, 2 OntWR 149. 
[a] Reason for rule.—“It [wrong- 


ful deprivation] imports wrongful ac- 
tion, or action in invitum, and in the 
statute intends some trans- 
action ex parte, or behind the back 
of the true owner, or wherein his ex- 
istence is concealed, whereby he be- 
ing in ignorance of what is going on, 
is deprived of his property.” Fawkes 
v. Atty.-Gen., 6 Ont. L. 490, 494, 2 
OntWR 149. 


75. Jones v. York 
(2d) 623. 

76. Jones v. York County, supra. 

77. Nicholson v. Drew, 5 Sask. L. 


379, 3 DomLR 748, 21 WestLR 189, 2 
WestWkly 295. 


78. Brown v. Broughton, 25 Man. 
489, 24 DomLR 244, 31 WestLR 583, 8 
WestWkly 889. 

79. See Negligence §§ 500-599. 


80-81. Sheolin-Mathiew Lumber 
Co. v. Fogarty, 130 Minn. 456, 153 NW 


County, 26 F. 


Co. v. Assiniboia Land Registration 
Dist., 5 Sask. L. 208, 3 DomLR 8t0, 
21 WestLR 469, 2 WestWkly 522. 


[a] Matter constituting contrib- 
utory negligence.—A mortgagee’s fail- 
ure to accompany his mortgage deed 
with registration fees and the own- 
er’s certificate of title as required by 
law barred recovery for loss resulting 
from the registrar’s failure to note 
the mortgage. Hodges v. Treasurer, 
50 Philippine 16. 


[b] Matter held not to constitute 
contributory negligence.—(1) Pur- 
chasing land in reliance upon a cer- 
tificate of title, without making an 
independent investigation of the title, 
is not negligence on the part of a 
purchaser. Sheolin-Mathiew Lum- 
ber Co. v. Fogarty, 130 Minn. 456, 153 
NW 871. (2) Reliance upon the reg- 
istrar’s abstract of title without mak- 
ing a special search for seed grain 
liens under a statute requiring the 
register on receipt of such liens to 
enter a memo on the certificate of ti- 
tle. Canada L. Assur. Co. v. Assini- 
boia Land Registration Dist., 5 Sask. 
L. R. 208, 3 DomLR 810, 21 WestLR 
469, 2 WestWkly 522. 


82. Gayondato v. 
Philippine 244. 


83. See Damages § 166. 


84. Registrar v,. Spencer, 9 Austr. 
CP ice aR 6445 


[a] Damages sufficient to dis- 
charge a mortgage, given by one er- 
roneously registered as owner to an 
innocent third person, may be re- 
covered by the true owner. Brown 
v. Boughton, 25 Man. 489, 24 DomLR 
244, 31 WestLR 583, 8 WestWkly 889. 


{[b] Evidence held insufficient to 
sustain claim for damages. Hall y. 
Registrar, 4 Sask. L. 244. 


85. Canada L. Assur. Co. v, Assini- 


Treasurer, 49 


1154- [53 C. J.J 
money can do so, the person deprived of his land is 
to be put in the same position as if the wrongful 
act had not been committed,®® but he is not to be 
put in a better position.*7 The amount of damages 
may be fixed by agreement of the parties.** In the 
absence of a statute making a county liable other 
than to the extent of the indemnity or assurance 
fund in its possession, the recovery against the coun- 
ty must be restricted to the indemnity fund.*® 


[§ 173] C. Remedies. The manner of enforcing 
claims against the assurance fund is usually specified 
by statute.°° 


Venue. A provision requiring actions for dam- 


ages to land to be. brought in the place where the’ 


land is situated is inapplicable to a claim against the 
assurance fund for a registrar’s refusal to note a 
lien on land,®? but such claim is within a provision 
permitting a plaintiff to elect to bring an action ei- 
ther where he or defendant resides.®? 

Time to sue and laches. Statutes which specify the 
time within which proceedings against an assurance 
fund shall be brought®? must be complied with,°* 
and such proceedings may also be barred by laches.®® 
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Conditions precedent. Both by express provi- 
sion®*® and by construction of provisions conferring 
the right to be compensated from the assurance 
fund,®* a claimant must first exhaust his other rem- 
edies before proceeding against the fund. 


Parties. An action against the assurance fund 
based upon an erroneous registration vests in the 
person who was owner of the land®$ at the time of 
the erroneous registration and not in his subsequent 
grantee,?® nor do the grantor’s words conveying all 
his rights, if any, vest any claim against the fund in 
the grantee. Where the statute requires actions 
against the assurance fund be brought against the 
registrar as a nominal party, he is a necessary party 
to a ease stated by private parties for the opinion 
of the court as to the liability of the assurance fund 
upon admitted, facts.” 


What must be proved. Under a statute which ex- 
pressly provides that claims against the assurance 
fund be presented against the county, claimant is 
not precluded by a failure to plead and prove the 
possession of a fund by the county derived from 
registration of titles,’ 


XII. DAMAGES‘ 
[By Joun F. McDonatp] 


[§ 174] A. In General. Registration statutes 
sometimes provide that a person unjustly deprived 
of his land by registration may maintain an action 
for the recovery of damages against specified indi- 
viduals. Under such statutes, and sometimes by 
express provision therein,® a person who, without 
fault on his part,’ has been wrongfully deprived of 
his title by a decree of registration may success- 
fully maintain an action for damages against the 
person in whose name the land has been fraudulent- 


ly or wrongfully registered,® notwithstanding the ab- 
sence of actual fraud in obtaining the decree,® and 
notwithstanding a petition for review on the ground 
of fraud has been denied.1° In an action to set 
aside a registered transfer of title based upon a 
forged document, damages may be allowed,!! but 
not in the absence of a request therefor.1? 

[§ 175] B. Measure and Amount. A person en- 
titled to recover damages from the registered owner 
for wrongful deprivation of land! can recover not 


boia Land Registration Dist., 5 Sask. 93. See statutory provisions. i240 CONDVeyed! (S09 othe serane 
L. 208, 3 DomLR 810, 21 WestLR 469, 94. Jones v. York County, 26 F.| tors rights [in the land] but it did 
2 WestWkly 522. — (24) 623; Blackstock v. North Alberta | NOt convey the right to be compensat- 

86. Registrar v. Spencer, 9 Austr.| Land Registration Dist. (Alta.) | ed for the loss of the land.” Briggs 
CRG Ade [1917] 2 WestWkly 938. v. Treasurer, etc., Gen., 224 Mass. 


[a] TIllustration.—Where a certifi- 
cate of title in fee was wrongfully is- 
sued upon a conveyance by a life ten- 
ant purporting to convey a fee, the 
remainderman is entitled only to the 
assessed value of the land plus the 
value of fixtures which could not have 
been removed without material in- 
jury to the freehold, at the time the 
life estate terminated. Registrar v. 
Spencer, 9 Austr. C. L. R. 641. 


87. Registrar v. Spencer, supra. 


88. McRoberts v. Registrar, 19 
Alta, Li 373, [1923] 2° DomLR 829, 
[1923] 2 WestWkly 806 [rev [1923] 1 
DomLR 779, [1923] 1 WestWkly 730]. 


[a] Claimant on appeal on affirm- 
ance of judgment of trial court is en- 
titled to principal, interest, costs and 
execution on judgment in trial court 
in pursuance of an agreement by the 
parties. McRoberts v. Registrar, 19 
Alta. L. 373, [1923] 2 DomLR 829, 
[1923] 2 WestWkly 306 [rev [1923] 1 
DomLR 779, [1923] 1 WestWkly 730]. 


89. Jones v. York County, 26 F. 
(2d) 623. 


90. See statutory provisions; 
cases infra this section. 


91. Hodges v. Treasurer, 50 Phil- 
ippine 16. 


92. Hodges v. Treasurer, supra. 


and 


[a] Action barred.—Blackstock v. 
North, Alberta Land Registration 
Dist., (Alta.) [1917] 2 WestWkly 938 
(eight years). 


{b] Action not barred.—Jones v. 
York County, 26 F. (2d) 623. 


95. Blackstock v. North 
Land Registration  Dist., 
[1917] 2 WestWkly 938. 


[a] Delay constituting laches.— 
Failure for twenty years to pay tax- 
es on land sold for unpaid taxes bars 
a proceeding for unlawful depriva- 
tion of land. Blackstock v. North Al- 
berta Land Registration Dist., (Alta.) 
[1917] 2 WestWR 938. 

96. See statutory provisions. 

97. Teel v. Forbes, 20 Alta. L. 559, 
[1924] 3 DomLR 670, 2 WestWkly 996 
[rev [1924] 1 DomLR 301, 1 West 


Alberta 
(Alta.) 


Wkly 175);. Setter v. Registrar, 
(Alta.) 20 DomLR 166, 380 WestLR 
256, 7 WestWkly 901 [aff on other 


grounds 18 DomLR 789, 6 WestWkly 
alga Pe Pee 

98. Briggs v. Treasurer, etc., Gen., 
224 Mass. 46, 112 NE 487. 

99. Briggs v. Treasurer, etc., Gen., 
supra. 

1. Briggs v. Treasurer, etc., Gen., 
supra. 


La] Reason for rule.—“That clause 


46, 112 NE 487. 


2. Re Adams, (Alta.) 20 DomLR 
293, 6 WestWkly 1077. 


oe Jones v. York County, 26 F. (2d) 


4. Damages under assurance fund 
see supra § 167. , 


5. See statutory provisions. 
6. See statutory provisions. 


_ 7% Estrellado v. Martinez, 48 Phil- 
ippine 256. 


8. Cui v. Henson, 51 Philippine 
606; Dizon vy. Lacap, 50 Philippine 
193; Estrellado v. Martinez, 48 Philip- 
pine 256; Bishop of Nueva Caceres vy. 
Tabaco, 46 Philippine 271; Manotoe 
v. Choco, 30 Philippine 628. 


[a] Reason for rule—‘“As the ti- 
tle to the land may not be assailed, 
the only possible way to rectify the 
situation is by giving compensation 
to the claimant to be paid by the hold- 
er of the property.’ Bstrellado v. 
Martinez, 48 Philippine 256, 264. 


9. Estrellado v. Martinez, supra. 
10. Estrellado v. Martinez, supra. 


11. Brown v. Broughton, 25 Man. 
489, 24 DomLR 244, 31 WestLR 583, 
8 WestWkly 889. 

12. Brown v. Broughton, supra. ’ 


13. See supra § 174. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


' 


§§ 175-177] 


only the value of the land,!* but also the value of 
buildings*® and other improvements!® upon the land, 
but he cannot recover the value of the annual prod- 
uct of the land in addition to the value of the land 
and improvements thereon.!7 


[§ 176] C. Actions. Subject to general rules,!§ 
in order to maintain an action for damages for the 
wrongful deprivation of land, plaintiff must estab- 
lish that he is wrongfully deprived of his land?9 
by its registration in the name of another?°® either 
by actual?! or constructive fraud that there was no 
negligence on the part of plaintiff,?? that he is not 
precluded in any way from bringing an action for 
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the recovery of the land,?° and that the action itself 
is not barred by limitations,24 Where the fraud 
relied on was not actually committed in the course 
of the proceedings for registration, plaintiff must. 
present complete proof of such fraud.*° Under a 
provision that a transfer to a bona fide purchaser re- 
lieves one on whose application registration has been 
erroneously made from liability in damages to the 
person deprived of the land, his action for damages 
brought after such a transfer will be dismissed as 
to a defendant on whose application the erroneous 
registration has been made.?® 


XIII. REGISTRARS AND EXAMINERS?’ 
[By Joun F. McDona.p] r 


[§ 177] A registrar is a public officer,?* and, as 
such, will be presumed always to act bona fide to 
the best of his judgment or diseretion.?® Registrars 
may be appointed rather than elected,*° and, by stat- 
ute, registers of deeds may be made ex officio regis- 
trars of titles.21.| While their powers and duties are 
essentially ministerial,** registrars are usually vest- 
ed with a limited judicial?* or quasi-judicial dis- 
cretion®* whichis not generally subject to review.?° 
The duties of registrars are sometimes specifically 
prescribed by statute.°° Thus the registrar may be 
required to forward on request an abstract of regis- 
tered instruments affecting the title of specified 
land,?* while under other provisions a registrar, 
who accepts a writ of execution upon which the exe- 
cution debtor’s christian name appears as a dimin- 
utive, must index the writ under the initials of the 


14. Dizon v. Lacap, 50 Philippine, properly and in good faith see Evi- 


193; Manotoc v. Choco, 30 Philippine |] dence § 69. 
628. 30. 
15. Manotoc v. Choco, supra. 

16. Dizon v. Lacap, 50 Philippine | 297. 
193. [a] 

17. Dizon v. Lacap, supra. 

[a] Damage held adequate.—Dizon 
v. Lacap, 50 Philippine 193. 

18. See Damages 17 C. J. p 699. 

19. Hstrellado v. Martinez, 48 Phil- 
ippine 256. 

20. Estrellado 

21. Estrellado 

22. Estrellado 

23. BHstrellado 

24.. Hstrellado 

25. Temporal v. Mateo, 51 Philip- 
pine 228. 

[a] Ilustration.—Plaintiff must 
furnish -complete proof of fraud al- 
leged to have been committed in doc- 33. 
uments which defendant introduced 
in evidence on the registration pro- 
ceedings. Temporal v. Mateo, 51 Phil- 
ippine 228. Wkly 1270; 

[b] Evidence held insufficient to| Ont. L. 29, 
prove fraud. Temporal v. Mateo, 51 
Philippine 228. 

26. Nicholson v. Drew, 5 Sask. L. 
379, 3 DomLR 748, 21 WestLR 189, 2 
WestWkly 295. 

27. Constitutionality of registra-| _ 35. 
tion statutes as delegating judicial | C. 1. 
powers to registrars and examiners of [a] 
title see supra § 2. registrar.—(1) 

28. Teel v. Forbes, 20 Alta. Te 559, 
[1924] 3 DomLR 670, [1924] 2 West 
Wkly 996, [rev [1924] 1 DomLR ops, 
[1924] 1 WestWkly 175]. 

29. Teel v. Forbes, supra. 

Presumption that public officer acts 


Martinez, supra. 
Martinez, supra. 
Martinez, supra. 
Martinez, supra. 
Martinez, supra. | 297. 


pra § 2. 


sas¢3 


WestWkly 1151. 


other 


B. C. 148, 


State v. Westfall, 85 Minn. 437, 
89 NW 175, 89 AmSR 571, 57 LRA 


Reason for 
power includes the authority to ap- 
point all necessary subordinate offi- 
cers and assistants essential to the 
conduct of judicial business.” 
v. Westfall, 85 Minn. 437, 446, 89 NW 
LG, 89, AmSR, 5015751. dukvA: 297 


Constitutionality of act as creating 
new office by bestowing new duties 
without providing for election see su- 


31. State v. Westfall, 85 Minn. 437, 
89 NW 175, 89 AmSR 571, 57 


32. Peo. v. Simon, 176 I1l. 
NE 910, 68AmSR 175, 44 LRA 801; 
State v. Westfall, 
NW 175, 85 AmSR 571, 57 LRA 297. 


Peo. v. Simon, 176 Ill. 165, 52 
NE 910, 68 AmSR 175, 44 LRA 801; 
Re Land Registry Act, 22 B. C. 116, 
24 DomLR 429, 32 WestLR 85, 8 West 39. 
Re Mutual Inv. Ltd., 56 40. 
[1924] 4 DomLR 1070; 
Borbridge v. Borland, 8 Sask. L. 190, 
24 DomLR 147, 31 WestLR 805, 


85 Minn. 437, 89 3s. 


34. Peo. v. Simon, 176 Ill. 
NE 910, 68 AmSR 175, 44 LRA 801. 


In re Land Registry Act, 21 B. [a] 


Matters within discretion of 
“The Act gives the 
registrar a discretion to accept or re- 
ject a map which conflicts with an- 
deposited map.’ Lee 
Kow v. Registrar-Gen. of -Titles, 
[1923] 2 WestWkly 545 43. 
[new esIze BC. 28:7, 
[1922] 2 WestWkly 1175]. 


execution debtor’s proper christian name,?* except 
where the names are totally dissimilar and there is 
no ground for suspicion of identity on any of the 
records.?® Where the registration of a transfer of 
land is sought by the qwner, it becomes the duty of 
the registrar to discover whether the lands of that 
individual are bound by a writ of execution.*® Un- 
der a statute requiring the registrar to issue a cer- 
tificate with any necessary qualification, no alter- 
native duty is imposed on the registrar either to 
satisfy himself whether the land contains the spec- 
ified number of aeres*? or else to omit all reference 
to the acreage and refer to a plan.4? <A registrar 

may be personally liable to a person injured by a 
breach of the registrar’s legal duty Peon e in dam- 
age.#3 


pass upon the legality of documents 
otherwise regularly presented to him 
for registration. Re Mutual Invy., 
Ltd., 56 Ont. L. 29, [1924] 4 DomLR 
1070. (3) To ascertain the legality 
of instruments, and the apparent 
right or title of parties seeking their 
registration. Re Land Registry Act, 
22 B. C. 116, 24 DomLR 429, 32 West 
LR 85, 8 WestWkly 1270. (4) To de- 
cide whether there has been a compli- 
ance with a statute in the execution 
of a power of attorney. In re Land 
Registry Act, 21 B.C. 1. (5) To de- 
termine the identity of persons from 
a substantial similarity in names. 
Borbridge v. Borland, 8 Sask. L. 190, 
24 DomLR 147, 81 WestLR 805, 8 
WestWkly 1151. 


36. See statutory provisions. 
165, 52 ee Hall v. Registrar, 4 Sask. L. 


rule.—‘“ Judicial 


State 


LRA 


McRoberts v. Registrar, 19 
Alta. L. 373, [1923] 2 DomLR 829, 
[1923] 2 WestWkly 306 [rev [1923] 
vate 779, [1923] 1 WestWkly 


McRoberts v. Registrar, supra. 
McRoberts v. Registrar, supra. 


41. Burden v. Registrar of Land 
g | Titles, 6 Alta. L. 255, 13 DomLR 813, 
25 WestLR 460, 5 WestWkly 122. 


165, 52 42. Burden v. Registrar of Land 
Titles, supra. 


Reason for rule.—‘“It [duty to 
qualify as to acreage] might have 
been a reasonable thing or a proper 
ae for him to do, but it was not 
. a@ necessary thing.’ . Burden 
Registrar of Land Titles, 6 Alta. L. 
Mong 355, 258, 13 DomLR 813, 25 WestLR 
39 460, 5 WestWkly 122. 


Ficke v. Spence, 15 Sask. L. 
68: DomLR 121, | 282, 65 DomLR 249, [1922] 1 West 
(2) To!Wkly 1271. 


$156 53 Coss] 

Examiners of Titles. Official examiners of title 
are public officers*# and must be qualified according 
to law.*® Their appointment may be addressed to 
the discretion of the registrar.t® An examiner of 
titles is required to state facts regarding the suffi- 
ciency of title accurately,*7 and under a statute re- 
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quiring the examiner to investigate fully all mat- 
ters pertaining to title, the prima facie character of 
a receipt of title issued by a government land office 
does not relieve him of his duty to make his investi- 
gation full and thorough.*® 


XIV. SPANISH MORTGAGE LAW 


[By F Rep, G. 


[§ 178] A. Introductory. The Spanish Mort- 
gage Law, an elaborate and comprehensive system 
of registration for instruments of conveyance,*® 
dates back to 1861 in Spain,®® and was extended: by 
that country to Porto Rico and the Philippines in 
1893.51 It is not confined to mortgages, but includes 
all types of conveyanees.°? It was designed to give 
to purchasers and mortgagees acquiring interests in 
lands in reliance upon recorded titles protection 
against claims and interests of which no notice was 
conveyed by the records.®°* 


Under organic law of Porto Rico, which continues 
laws and ordinances in force at the time of its adop- 
tion,®* the Mortgage Law®® is continued in force.*® 
Its provisions are mandatory whether the instru- 
ments to be recorded are executed in or out of Porto 
Rico.°*7 The provisions of the Mortgage Law are to 
be read in connection with those of the civil code.*® 
A United States district court in Porto Rico has no 
authority to disregard the provisions of the Mort- 
gage Law.>® 


{a] Illustration.—Where, under a, stracts.” 


Meighan v. Rohe, 166 App. 


KRrivonos } 


[§ 179] B. Scope and Application—1. Instru- 
ments Subject to Record. The Mortgage Law pro- 
vides that instruments relating to real property, in- 
cluding deeds conveying or declaring the ownership 
of real property or of rights therein, instruments 
creating or affecting specified real rights, leases for 
six or more years, lease contracts in which the par- 
ties expressly agree that they be recorded, and oth- 
er specified instruments shall be recorded, and that 
these instruments must be in the form of public in- 
struments, final judgments, or authentic documents, 
as prescribed in the regulations.®°° In order that a 
right in real property may be recorded the docu- 
ment creating such right must be presented for reg- 
istry,°t and entry requested.°? It is essential to 
specify clearly the nature of the entry which the 
person who presents the documents desires the reg- 
istrar to make,** and where the request is ambig- 
uous, registration may properly be refused.°* The 
instrument must be a public instrument or other 
judicial or governmental public document.®> Deeds 


demption from forfeiture of land for 


statute providing that the registrar 
should issue a new certificate to the 
representative as such of a deceased 
owner, through the negligence of the 
registrar the certificate shows such 
a representative to be the registered 
owner of the lands in his personal ca- 
pacity and a mortgagee who is enti- 
tled to rely on the abstract of title 
sustains damage on account of such 
negligence, the registrar is liable for 
such damage or so much thereof as 
cannot be satisfied by a judgment 
against such personal representative. 
Ficke v. Spence, 15 Sask. L. 282, 65 
DomLR 249, [1922] 1 WestWkly 1271. 

44. Meighan v. Rohe, 166 App. Div. 
Liev leeNYS 135 ."fmod toni other 
Senses 216 N. Y. 677 mem, 110 NE 

iN 


45. Peo. v. Rice, 110 Misc. 699, 181 
NYS 144. 
[a] TIllustration.—Real Prop. L. § 


377, authorizing a county register to 
appoint official examiners of title, 
“qualified in accordance with the pro- 
visions of law and such rules as may 
be adopted by the Court of Appeals,” 
does not substitute the noncompeti- 
tive examination by board of law ex- 
aminers, provided for by such court, 
for the competitive civil service ex- 
amination, but requires both, the ex- 
aminers not being in either of the 
classes excepted by Civ. Serv. L.. § 14, 
and Const. art 5 § 9, requiring com- 
petitive examination so far as prac- 


ticable. Peo. v. Rice, 110 Misc. 699, 
181 NYS 144, 3 

46, jones Vv. York County, 26.8 
(2d) 623. ; 

47. Meighan vy. Rohe, 166 App. Div. 


ils, alesis INAS ass 
grounds 216 N. Y. 677 mem, 
165]. 

[a] Reason for rule.—‘“‘Great im- 
portance is attached by the registra- 
tion law to their certificates and ab- 


[mod on other 
110 NE 


Div: 175, 151 NYS 785, 790 [mod on 
other grounds 216° N. Y. 677 mem, 110 
NE 165]. 

48. Shevlin-Mathieu Lumber Co. v. 
Fogarty, 130 Minn. 456, 153 NW 871. 

49. Ochoa v. Hernandez, 230 U. S. 
139, 33 SCt 1033, 57 L. ed. 1427; Romeu 
v. Todd, 206 U. S. 358, 27 sct 724, 51 
L. ed. 1093. 

50. Fernandez v. Perez, 
Rico Fed. 665. 

51. Ochoa v. Hernandez, 230 U. S. 
139, 33 SCt 1033, 57 L. ed. 1427; Fer- 
nandez v. Perez, 6 Porto Rico Fed. 
665. 

52. Fernandez v. Perez, supra. 

Instruments and interests which 
may be recorded see infra § 179. 

53. Ochoa v. Hernandez, 230 U. S. 
139) 33 SCt 1033) 57 i. eds 1427. 

54. USCA tit 48 § 735. 

55. Porto Rico Comp. 
Codes (1913) §§ 6685-7559. 

56. Romeu v. Todd, 206 U. S. 358, 
27 SCt 724, 51 L. ed. 1093; Fernandez 
v. Perez, 6 Porto Rico Fed. 665. 

57. Rojas v. Registrar, 27 Porto 
Rico 20. 

Form of instruments executed out- 
side of Porto Rico see infra § 179 
note 65 [el]. 

58. Ochoa v. Hernandez, 230 U. S. 
139, 38 SCt 1033, 57 L. ed. 1427. | 

Civil Code of Porto Rico see Comp. 
Rev. St. & Codes (1913) §§ 3158-4984. 


6 Porto 


Rev. St. & 


59. Romeu v. Todd, 206 U. S. 358, 
27 SCt 724, 51 L. ed. 1093. 

60. Mortgage L. arts La [Porto 
Rico Comp. Rev. St. Codes (19138) §§ 


6685-6689]. 

61. Maldonado v. Registrar, 25 
Porto Rico 783; Roig v. Registrar, 17 
Porto Rico 432. 


[a] Thus: (1) A certificate of re- 


nonpayment of taxes, secured by the 
assignee of the heirs of the original 
owner, is not a transfer of ownership 
and is not recordable; such certificate 
when presented to the _ registrar 
serves only as a basis for cancella- 
tion of the forfeiture, and the as- 
Signee, in order to register his title, 
must present the necessary docu- 
ments to show his right. Maldonado 
v. Registrar, 25 Porto Rico 783. (2) 
An instrument purporting to ratify a 
right of way created in favor of an 
estate by a deed transferring a por- 
tion thereof is not recordable as it 
does not create such easement; rath- 
er the document creating the right of 
way must be presented. Roig v. Reg- 
istrar, 17 Porto Rico 432. 


62. Porto Rican Leaf Tobacco Co. 
v. Registrar, 20 Porto Rico 374. 


63. Merly v. Registrar, 22 Porto 
Rico 389; Porto Rican Leaf Tobacco 
Co. v. Registrar, 20 Porto Rico 374; 
Ramis v. Registrar, 19 Porto Rico 712. 


64 Merly v. Registrar, 22 Porto 
Rico 389; Porto Rican Leaf Tobacco 
Co. v. Registrar, 20 Porto Rico 374; 
Ramis v. Registrar, 19 Porto Rico 712. 


65. Fernandez v. Perez, 6 Porto 
Rico Fed. 665; Martinez v. Registrar, 
30 Porto Rico 82; Delgado v. Regis- 
trar, 22 Porto Rico 117; Andreu. & 
Co., Ltd. v. Registrar, 20 Porto Rico 
396; Ray v. Registrar, 12 Porto Rico 
ep Nunez v. Tibot, 8 Porto Rico 


[a] Authentic documents to which 
the mortgage law refers are those is- 
sued by a judicial authority or by the 
government or its agents in connec- 
tion with documents on file in their 
offices. Martinez v. Registrar, 30 
Porto Rico 82. And see Regulations 
art 52 [Porto Rico Comp. Rev. St. 
& Codes (1913) § 7149]. 

[b] Private document clothed with 
all formalities of a public document 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 179-180] 


conveying the ownership of real property are record- 
able. A mere promise of sale is not a conveyance, 
and is not recordable,®* but & contract conveying 
ownership to land subject to certain suspensive and 
resolutory conditions is more than a mere promise 
to sell, and may be recorded.®* Contracts relating 
to private waters may be recorded if they modify 
in some manner the powers of ownership over real 
property, since they may be alienated freely ;°° but 
concessions of public waters for irrigation or other 
special uses are recordable only in connection with 
the beneficiary estate as a right inherent therein, 
since they cannot be transferred to other uses.7° A 
lease may be recorded when it is for more than six 
years,‘! or for a less term where the parties have 
expressly agreed that it be recorded,*? or for a term 
of six years with an option in the lessee to continue 
for a longer term;‘* but a lease for less than six 
years is not recordable.** An assignment of rents 
under a lease transfers a purely personal right and 
is not recordable,?® although the instrument making 
the assignment conforms to all the requirements of 
the Mortgage Law.?® A conveyance in antichresis‘* 
is recordable,‘® as is a renuneiation of rights in 
real property.7® Heirs may record rights of inheri- 
tance by presenting the authentic documents estab- 
lishing such rights.*° 


may be recorded. Aviles v. Regis- 
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(failure to set forth capacity of in- 


Ge Or FS ee 8 ve 
[§ 180] 2. Form and Effects of Record—a. In 
General. Under the title “Form and Effect of Ree- 
ords” the Spanish Mortgage Law includes provisions 
as to the persons who may demand the record of in- 
struments, the contents of instruments offered for 
record, the persons in whose favor reserved real 
property rights must be recorded, the form and con- 
tents of records made in the registries, the record- 
ing of conditions, and their performance, the pow- 
ers and duties of the registrar as to the validity of 
instruments offered for record and as to the capac- 
ity of the parties thereto, the necessity that the in- 
terest of a person conveying or encumbering a prop- 
erty right first appear of record, the recording of 
universal titles, the effect of recording upon subse- 
quent records of the same property, the effect of re- 
cording or failure to record upon third persons, and 
the effect of recording void instruments.*? , 


Who may demand. A grantor is entitled to have 
his instrument transferring property rights record- 
ed although the grantee had acquiesced in a deci- 
sion of the registrar refusing to record it.8? A gran- 
tor who binds himself by his deed of conveyance to 
cancel existing liens on the property sold is, for the 
purposes of such cancellation, the representative 
of the vendee, and is entitled to demand the record- 


trar, 17 Porto Rico 925. 


[ec] Instrument executed outside 
of Porto Rico,—(1) Instruments exe- 
cuted in foreign countries must be 
properly attested in order that they 
may be recorded in the registries of 
property of Porto Rico. Fernandez 
v. Registrar, 27 Porto Rico 779. (2) 
Although the provisions of the Mort- 
gage Law are mandatory whether an 
instrument to be recorded be executed 
in or out of Porto Rico (see supra § 
178 text and note 57), (3) under the 
civil code the forms and solemnities 
of contracts, wills, and other public 
instruments are governed by the laws 
of the country in which they are ex- 
ecuted (Porto Rico Civ. Code § 11 
[Comp. Rev. St. & Codes (1913) § 
3145]); (4) and under these provi- 
sions a contract for the sale of real- 
ty in Porto Rico executed in one of 
the United States according to the 
law there prevailing may be recorded 
(Rojas v. Registrar, 27 Porto Rico 
20). (5) A deed or power of attor- 
ney as to Porto Rican land executed 
before a commissioner of deeds for 
Porto Rico in one of the United States 
may be recorded. Negron v. Regis- 
trar, 34 Porto Rico 753. 


{d] Affidavit cannot take place of 
or remedy a defect in a public docu- 
ment, since it is not a public docu- 
ment of the kind required by the 
‘mortgage law. Martinez v. Registrar, 
30 Porto Rico 82; gostini v. Regis- 
trar, 26 Porto Rico 45; Brac v. Reg- 
istrar, 23 Porto Rico..696; Pietri v. 
Registrar, 22 Porto Rico 678; Delgado 
v. Registrar, 22 Porto Rico 117; An- 
dreu & Co., Ltd. v. Registrar, 20 Porto 
Rico 396. 


[e] Instruments held sufficient in 
form.—(1) Generally. Cordova v. 
Registrar, 26 Porto Rico 10. 
tarial certificate as to signatures of 
parties unable to sign for themselves. 
Aponte v. Registrar, 27 Porto Rico 
815; Ortiz v. Registrar, 26 Porto Rico 
482. (3) Immaterial notarial defects. 
Morales v. Registrar, 35 Porto Rico 
832 (omission to state capacity of tes- 
tator); Bosch v. Registrar, 32 Porto 
Rico 1 (failure to set forth capacity 
of instrumental witnesses); Monser- 
rate v. Registrar, 31 Porto Rico 752 


(2) No- | 


strumental witnesses); Rivera v. Reg- 
istrar, 29 Porto Rico 841 (discrepancy 
between signature of party and name 
in body of instrument); Goitia v. 
Registrar, 27 Porto Rico 850 (omis- 
sion of notarial certificate); Barde- 
guez v. Registrar, 27 Porto Rico 200 
(failure to state that witnesses to 
will knew testatrix); Grau v. Regis- 
trar, 23 Porto Rico 352 (failure to set 
forth capacity of instrumental wit- 
nesses). 3 

{f] Instruments held not sufficient 
in form.—(1) Generally. Ray v. Reg- 
istrar, 12 Porto Rico 271. (2) Mate- 
rial notarial defects. Delannoy_ v. 
Registrar, 26 Porto Rico 491; Andino 
v. Registrar, 25 Porto Rico 442. (3) 
Instrument signed for party physical- 
ly unable to sign by person not wit- 
ness to instrument. Munoz v. Regis- 
trar, 25 Porto Rico 786; Villanueva 
v. Registrar, 18 Porto Rico 801; Rod- 
riguez v. Registrar, 14 Porto Rico 715. 
(4) Application filed by parol agent 
for transfer of entries from old to 
new books. Nunez v. Tibot, 8 Porto 
Rico 141. 


66. Forteza v. 
Rico 289. 

67. Forteza v. 

68. Forteza v. 

69. Alvarez v. 
Rico 117. 

70. Alvarez v. Registrar, supra. 
And see Regulations art 27 [Porto 
Rico Comp. Rev. St. & Codes (1913) 
§ 7124]. 

71. Martinez v. Registrar, 30 Por- 
to Rico 82; Lopez v. Central Eureka, 
Inc., 27 Porto Rico 271. 

72. Porto Rico Gen. Tel. 
Registrar, 18 Porto Rico 823. 

fa] True real property right.—A 
lease for less than six years, but re- 


Registrar, 29 Porto 
Registrar, supra. 


Registrar, supra. 
Registrar, 12 Porto 


Com Ve 


cordable under the Mortgage Law by. 


consent of the parties, is equivalent 
to a true real property right, and as 
to the exercise of the patria potestas, 
is governed by Civ. Code § 229, re- 
quiring previous authorization of the 
proper district court. Porto Rico 
Gen. Tel. Co. v. Registrar, 18 Porto 
Rico 823. 


73. Van Syckel vy. Registrar, 3 Por- 


ing of the cancellation of such a lien.8* A person 
to Rico 9. 
74. Gonzalez Bros. v. Registrar, 29 


Porto Rico 29. 


75. Cintron vy. Registrar, 29 Porto 
Rico 392; Simonds v. Registrar, 22 
Porto Rico 567; Banco Territorial v. 
Registrar, 19 Porto Rico 983. 


76. Cintron v. Registrar, 29 Porto 


Rico 392; Chiques v. Registrar, 27 
Porto Rico 85. 


77. “Antichresis” 3 C. J. p 229. 
78. Alvarez y. Registrar, 11 Porto 
Rico 91. And see Regulations art 30 


[Porto Rico Comp. Rev. St. & Codes 
UST Sansa lie tls 

79. Figuera v. Registrar, 27 Porto 
Rico 831. 


80. Davila v. Registrar, 15 Porto 
Rico 652. 


[a] Will may be presented and is 
recordable to establish right of inher- 
itance without showing that will has 
not been revoked. Chiques v. Regis- 
trar, 27 Porto Rico 85. 


[b] Inheritance taxes.—(1) Rights 
under a will cannot be registered un- 
less it is shown that inheritance tax- 
es are paid or that the property is 
exempt from _ taxation. Blanco v. 
Registrar, 27 Porto Rico 877; Rief- 
kohl v. Registrar, 27 Porto Rico 342; 
Diaz v. Registrar, 20 Porto Rico 388. 
(2) However, there is also authority 
that presentation of a certificate 
showing exemption is not necessary 
when it appears that the testator died 
at a time when those demanding reg- 
istration of their rights were exempt 
from the tax. Gonzalez v. Registrar, 
29 Porto Rico 762; Rovira v. Regis- 
trar, 21 Porto Rico 394. (3) An heir 
who has paid his portion of the tax 
may record his rights although other 
heirs have not paid. Calder v. Reg- 
istrar, 17 Porto Rico 4. 


81. Mortgage L. arts 6-41 [Porto 
Rico Comp. Rev. St. & Codes (1913) 
§§ 6690-6725]. 


82. Nadal v. Registrar, 
Rico 74; 
Rico 746; 
Rico 486. 


83. Chiques v. Registrar, 34 Porto 
Rico 567. 


380 Porto 
Peo. v. Registrar, 22 Porto 
Behn v. Registrar, 21 Porto 
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interested in rendering secure the right to be re- 
corded is entitled to demand registration of ‘his. in- 
terest,’* but he must allege facts which justify a con- 
clusion that he is such a person, mere allegation of 
an interest not being sufficient.°® 


Contents of instrument. Public instruments of- 
fered for record must contain at least all the details 
which the record is required to contain,*® and such 
necessary contents cannot be supplied by affidavit.*? 
An ambiguous instrument is not recordable.** The 
deseription of the property involved must be spe- 
cifie’® and without making a former deed containing 
a deseription of the property a part of the instru- 
ment presented for record, a mere reference to such 
former deed cannot supply the necessary deserip- 
tion;®® nor can a reference even to records in the 
registry supply the required deseription.®t A de- 
seription by metes and bounds of the property in- 
volved is sufficient, without stating the name of the 
street and the place where it is located,®* as is a 
statement of the area of the property without giv- 
ing dimensions.°? 


Conditions and performance. Instruments con- 
taining conditions subsequent may be. recorded,°* 
and the performance of the condition is recordable 
as provided by the Mortgage Law.®® The provisions 
of the Mortgage Law as to recording the perform- 
ance of conditions®® are mandatory,®? and the pur- 
chaser, under a contract reserving the right of re- 
demption in the vendor, cannot cancel the record of 
the transfer by presenting a deed stating that the 


84. Hernandez v. Registrar, 29 2. 
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Sanchez v. Registrar, 35 Porto 


[§ 180 


purchase price had been refunded to him,*® since 
the only method provided for by the Mortgage Law 
to record the performance of such conditions is by 
a new record.®? 


Necessity of record in favor of person executing 
instrument. By provision of the Mortgage Law’ the 
interest of the person conveying or encumbering real 
property must first appear of record in order to per- 
mit the recording of such conveyance or encum- 
brance,? except as to conveyances executed before 
the Mortgage Law became effective. The object of 
this provision is to protect third persons,* and a 
deed by a person who is not the record owner may 
be registered where accompanied by an instrument 
from the record owner acknowledging such convey- 
ance and renouncing his rights.° Further, property 
rights recorded in favor of a church organization 
may be registered where conveyed by the church of- 
ficer having authority to do so,* property recorded 
as owned by a firm may be registered upon convey- 
ance by the liquidators of such firm,’ and a convey- 
ance by heirs to satisfy an unperformed obligation 
of the ancestor without a prior record in their name, 
since they act as his representatives. An attach- 
ment against real property may be recorded although 
the property attached is not on record,? and a deed 
of judicial sale against property of a deceased debt- 
or may be registered without previous record in 
favor of his heirs.t1° The identity of a grantor and 
the record owner is established where the name, age 
and residence are identical, although the record 


rido v. Registrar, 12 Porto Rico 383; 


Porto Rico 59. Bee 526; Portocarrero v. praget Sep Reo ane pe genie! 12 Porto Rico , 
3 Yr : j ; Porto Rico 283; Lopez v. Regis- ; orales v. Registrar, 12 Porto 
e Fone My arg yee ens Bae trar, 34 Porto Rico 29; 'Garcia v.| Rico 155; Gispert v. Registrar, 11 
- Rodriguez v. Registrar, 27) Registrar, 33 Porto Rico 911; Dieppa| Porto Rico 130; Fernandez v. Regis- 
Porto Rico 234; Rivera v. Registrar, | y. Registrar, 33 Porto Rico 842; Rod-|trar, 8 Porto Rico 440; Cabafias v. 
3 Porto Rico 14. riguez v. Registrar, 33 Porto Rico| Registrar, 8 Porto Rico 71; Cabrales 
87. Agostini v. Registrar, 26 Porto | 786; Jaca v. Registrar, 33 Porto] v. Registrar, 8 Porto Rico 30; Teis- 
Rico 45; Brac v. Registrar, 23 Porto | Rico 737; Vazquez v. Registrar, 30] sSoniere v. Registrar, 8 Porto Rico 
Rico 696; Pietri v. Registrar, 22 Por- | Porto Rico 12; Allende v. Registrar,|13; Peo. v. Registrar, 8 Porto Rico 
to Rico 678; Delgado v. Registrar, 22 | 28 Porto Rico 529; Mora v. Regis-| 7; Blanco v. Registrar, 5 Porto Rico 


Porto Rico 117; Andreu & Co., Ltd. 


v. Registrar, 20 Porto Rico 396. 
~ 88. Rodriguez v. Registrar, 27 Por- 
to Rico 234; Llull v. Registrar, 20 
Porto Rico 412. 

fa] Thus property rights depend- 
ent upon a will not clearly express- 
ing the testator’s intention cannot 


be recorded until the will has been. 


eonstrued by a court. Rodriguez v. 
Registrar, 27 Porto Rico 234. 


89. Ortiz v. Registrar, 16 Porto 
Rico 684; Rivera v. Registrar, 3 Por- 
to Rico 14. 

90. Ortiz v. Registrar, 16 Porto 
Rico 684. 

91. Pietri v. Registrar, 22 Porto 
Rico 678. 

92. Sanchez vy. Registrar, 27 Porto 
Rico 479. 

93. Gomez y. Registrar, 35 Porto 
Rico 56. 

94. Font v. Registrar, 10 Porto 
Rico 383. 

95. Font v. Registrar, supra. 

96. See Mortgage L. art 16 [Porto 


Rico Comp. Rev. St. & Codes (1913) 
$ 6700]. 

97. Alvarez v. Registrar, 33 Porto 
Rice 972. 

98. Alvarez v. Registrar, supra. 

99. Alvarez v. Registrar, supra. 


1. Mortgage L. art 20 [Porto Rico 
Comp. Rev. St. & Codes (1913) § 6704]. 


trar, 28. Porto Rico 179; Miranda v. 
Registrar, 28 Porto Rico 13; 
Figueroa v. Registrar, 27 Porto Rico 
831; Torres v. Registrar, 27 Porto 
Rico 796; Laborde v. Registrar, 27 
Porto Rico 578; Diaz v. Registrar, 
26 Porto Rico 389; Planas v. Regis- 
trar, 26 Porto Rico 356; Capo v. 
Registrar, 26 Porto Rico 346; San- 
chez v. Registrar, 26 Porto Rico 270; 
Santiago v. Registrar, 26 Porto Rico 
125; Marreo v. Registrar, 25 Porto 
Rico 779; Toro v. Registrar, 25 Porto 
Rico 438; Colon v. Registrar, 24 
Porto Rico 719; Rossy v. Registrar, 
23 Porto Rico 613; Paulo v. Regis- 
trar, 23 “Porto “Rico 295; “Central 
Cambalache v. Registrar, 23 Porto 
Rico “115 Vieira vio Registrar, 722 
Porto Rico 540; Ferraioli v. Regis- 
trar, 22 Porto Rico 366; Monge v. 
Registrar, 22 Porto Rico 274; Lopez 
v. Registrar, 22 Porto Rico 159; 
Porto Rican Leaf Tobacco Co. v. Reg- 
istrar, 20 Porto Rico 374; Torres v. 
Registrar, 20 Porto Rico 258; Pujals 
v. Registrar, 20 Porto Rico 40; Roca 
v. Registrar, 19 Porto Rico 916; Mon- 
roig v. Registrar, 19 Porto Rico 782; 
Figueros v. Registrar, 18 Porto Rico, 
255; Falagan v. Registrar, 18 Porto 
Rico 244; Ramirez v. Registrar, 17 
Porto Rico 274; Porto Rican Leaf 
Tobacco Co. v. Registrar, 17 Porto 
Rico 215; Gomez v. Registrar, 16 
Porto Rico 786; Diaz v. Registrar, 
16 Porto Rico 261; Morales v. Reg- 
istrar, 16 Porto Rico 109; Morales 
v. Registrar, 15 Porto Rico 680; Gar- 


24; San Juan v. Registrar, 4 Porto 
Rico 188; Luifia v. Registrar, 3 Porto 
Rico 18; Rivera v. Registrar, 3 Porto 
Rico 14. % 

3. Merchant v. Manila, 11 Philip- 
pine 116; Merchant v. Lafuente, 5 
Philippine 638; Torres vy. Registrar, 
27 Porto Rico 796. 


4 Figueroa v. Registrar, 27 Porto 
Rico 831. 


5. Figueroa v. Registrar, supra. 


[a] Thus, where A and B pur- 
chased two lots from C out of prop- 
erty which C later sold to D, describ- 
ing the property as before the con- 
veyance to A and B, A may record 
his deed accompanied by a renuncia- 
Won Of @cladm. | in: AY Ss lo ty vas 
eieHokge v. Registrar, 27 Porto Rico 


6. Jones v. Registrar, 18 Porto 
Rico 124; Roman v. Registrar, 17 
Porto Rico 304; Jones v. Registrar, 
17 Porto Rico 211. 


7. Fernandez v. Registrar, 26 
Porto Rico 305; Davila v. Registrar, 
9 Porto Rico 519; American Colonial 
Bank v. Registrar, 4 Porto Rico 272. 


8 Ortiz v. Registrar, 23 Porto 
Rico 652; Coy v. Registrar, 22 Porto 
Rico 408. ‘ 


9. Villamil v. Registrar, 32 Porto 
Rico 502. . 
10. Zayas v. Registrar, 14 Porto 


Rico 589; Pasalacqua y. Registrar, 
6 Porto Rico 41. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


—. 
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shows him to be a bachelor when in fact he was a 
widower at the time of the registration. 


Universal title. A title acquired by each of the 
spouses upon dissolution of marriage is a universal 
title under the Mortgage Law,!? and under a con- 
tract entered into between a divorced couple provid- 
ing for the mutual renunciation of rights in the 
communal property and that any property on record 
in the name of either spouse should be considered 
the exclusive property of such spouse, a deed to the 
husband, previously recorded, may be registered in 
his name as his exclusive property.t® 


Mode of recording attachment. A record of an 
attachment is sufficient if it mentions the amount 
secured, and it need not distribute the amount among 
the properties attached.'+ 


Effect of recording. By provision of the Mortgage 
Lawt® after a deed conveying or encumbering real 
property or rights therein is recorded no other deed 
of the same or a prior date conveying or encumber- 
ing the same real property or rights can be record- 
ed.4° But this provision of the Mortgage Law was 
intended to protect third persons,!7 and where a per- 
son in whose favor a record is made is not a third 
person the provision does not apply.1® Further, 
purchasers from registered owners are protected, 
although such owners’ rights are subsequently ter- 
minated or annulled for reasons which do not ap- 
pear of record,’® or in other words, one who buys 
from a person whose title is recorded is protected 
unless a defect clearly appears in the registry.?° 
If the registry gives notice of a state of facts that 
renders the title invalid or subject to question in 
law, the purchaser who relies upon the record takes 
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his title subject to whatever consequences may flow 
in law from the facts thus notified.2t A purchaser 
who has notice of defects in his vendor’s title is not 
protected by the registration.2?. A person who pur- 
chases real property with actual knowledge of a 
previous transfer, although it is not recorded, can- 
not claim the protection of the record of his.own 
deed in the registry, he not being a third person pro- 
tected thereby.2® An entry showing merely that 
an instrument was presented for record serves to 
protect the person in whose favor the entry is made 
against subsequent encumbrances only for the period 
specified in the Mortgage Law.?* 


Effect of recording void instruments. The record- 
ing of a void instrument does not validate it.?° 


- Effect of not recording. Unrecorded instruments 
within the provisions of the Mortgage Law?® cannot 
prejudice the rights of third persons.?7 The fact that 
ownership of a piece of property is not recorded in 
favor of the person in possession thereof does not 
give rise to any inference that such person is not 
the owner, provided it can be shown that he ac- 
quired the property, that it is not registered in the 
name of another, and that he has been in quiet and: 
peaceful possession.”§ 


[§ 181] b. Powers and Duties of Registrar. By 
provision of the Mortgage Law?® registrars have the 
power and duty of determining the legality of in- 
struments presented for record and the capacity of 
the parties thereto, upon the facts that appear from 
such instruments themselves; and they may pass. 
upon documents issued by judicial authorities for 
the sole purpose of admitting or refusing their ad- 
mission to record;*° but they have no power to pass 


11. Rodriguez v. Registrar, 29)conveyances. Rojo v. Registrar, 35) Dupilas v. Cabacungan, 36 Philip- 
Porto Rico 829. Porto Rico 357; Lopez v. ee pine 254, 

12. Fabian vy. Registrar, 25 Porto|29 Porto Rico 1; Fajardo Sugar 23. Abella v. Antufiano, 14 : 
Rico 838. See Mortgage L. art 21 Growers’ Assoc. Registrar, 25] Rico 485. ano, 14 Porto 
par 2 [Porto Rico Comp. Rev. St. Porto Rico 339; Saldana v. Regis- 

trar, 19 Porto Rico 124; Mendez v. 24, Veguillas v. Jaucian, 25 Phil- 


& Codes (1913) § 6705 par 2]. 


13. Fabian v. Registrar, 25 Porto 
Rico 838. 


Registrar, 


But after 
14. Santini Fertilizer Co. v. Reg-|rights of heirs 
istrar, 34 Porto Rico 395. 
15. Mortgage L. art 17 [Porto | 208; 
Rico Comp. Rev. St. & Codes (1913) | Rico 255. 


§ 6701]. 19. 
16. Fernandez v. Perez, 6 Porto|ippine 116; 


1t8=—Porto Rico (77; 
v. Registrar, 17 Porto Rico 918. (2) 25. 
a lapse of five years the 


Figueroa v. Registrar, 18 Porto 


Merchant v. Manila, 
Merchant v. Lafuente, 


ippine 3815 (thirty days). 


Benvenutti v. Vasquez, 28 
Porto Rico 90; Abella v. Antufiano, 
14 Porto Rico 485. 


Effect of recording on third per- 
sons see supra text and note 17. 
11 Phil- 26. Mortgage L. art 23 [Porto 
Rico Comp. Rey. St. & Codes (1913) 


Roig 


are protected. 


Menendez v. Menendez, 20 Porto Rico 


Rico Fed. 665; Bosch v. Registrar, Seas dae Pay nase Martin, |} § 6707]. 

32 Porto Rico 1; Monserrate v. Reg- | 2 Porto ico é ivera Vv. 

istrar, 31 Porto Rico 752; Bello v.| Hernandez, 29 Porto Rico 342; bi DOES ceo ee eee 

Registrar, 31 Porto Rico 112; LLa- | Menendez v. Cobb, 28 Porto Rico 725; istrar, 18 Porto Rico 255. 

borde v. Registrar, 27 Porto Rico] Benvenutti v. Vasquez, 28 Porto Rico : 

578; Fajardo Sugar Growers’ Assoc.|90; Peo. v. Riera, 27 Porto Rico 1. 28. Alo v. Rocamora, 6 Philippine 

v. Registrar, 25 Porto eee, 339; 20. Merchant v. Lafuente, 5 Phil- 197. 

Riera v. Registrar, 23 Porto Rico] ippine 638; Menendez v. Cobb, 28] 29, Mortgage L. art 18 [Porto 

501; Hernandez v. Registrar, 17| porto Rico 725; Benvenutti v. Vas-| Rico Comp. Rev. St. & Codes (1913) 

porte see AU SENAY Ea heen ee ne oe quez, 28 Porto Rico 90; Ayllon v.|§ 6702]. 

rar, orto ico : s 5 fa ey) 61; Peo. v. 

Del Rio, 7 Porto Rico 274. ists, at Porte Mico 1,  Sancher v | path BENGE: Warne Magee 
17. Rojo v. Registrar, 35 Porto] Hartzell, 26 Porto Rico 620; Castello trar, 32 Porto Teas 534: eortee: aa 

Rico 357; Lopez v. Registrar, 29]|v. Perez, 23 Porto Rico 709; Echavar- Registrar, 29 Porto veo 869: Mora 

Porto Rico 1; Fajardo Sugar Grow-|ria v. Alers, 23 Porto Rico 1023) y. Registrar, 28 Porto Rico 179; 

ers’ Assoc. v. Registrar, 25 Porto} Abella v. Antufiano, 14 Porto “Rico | Gupatons. v. Registrar, 27 Porto Rico 

Rico 339; Saldana v. Registrar, 19 | 485, Porto Rican Leaf Tobacco Co; 757; Gerena v. Registrar, 26 Porto 

Porto Rico 124; Mendez v. Registrar, | v. Registrar, 13 Porto Rico 160. Rico 79; Hernandez v. Registrar, 26 


18 Porto Rico 777;, Roig v. Regis- 21. 


{rarely Porto, Rico, 918: 


Ochoa v. Hernandez, 
S27139); 338 -SCt 10338, 57 le ed. 1427. 


230 U.! Porto Rico 15; Turner v. Registrar, 


22 Porto Rico 535; La Plata Tobacco 


18. Rojo v. Registrar, 35 Porto 22. Dupilas v. Cabacungan, 386] Co. v. Registrar, 20 Porto Rico 27; 
Ricd 357; Lopez v. Beeletral, 29 | Philippine 254. poe: Op waa ieslert st 19 

to Rico 1; Fajardo Sugar Grow- es orto ico : ivera v. egis- 
ae Assoc. v. Registrar, 25 Porto ee Teen. ecu gore euers trar, 17 Porto Rico 307; Ramirez 
Rico 339; Saldana v. Registrar Lol ees registry of property does not | % Registrar, 16 Porto Rico 297; 
Porto Rico 124; Mendez v. Regis- prevent the former owners and their Piare® v. Registrar, 16 Porto Rico 
trar, 18 Porto Rico 777; Roig V-| heirs from proving that such deeds | °* 


Registrar, 17 Porto Rico 918. 


[a] Heirs are not third persons 
(1) protected by the Mortgage Law, 
and registration of their rights does 
not preclude registration of prior 


purchaser 


were thus obtained in a suit brpught [a] 
by a purchaser from the grantee in 
the fraudulent deeds, 
had previous 
these defects jn his vendor's title. | 58. 


Instruments held valid and 
recordable.—(1) Generally. Irizarry 
provided the|v. Registrar, 22 Porto Rico 883, 
notice of | Pereira v.. Registrar, 20 Porto Rico 
(2) Consolidations of proper- 
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upon the validity of instruments which have been 
The registrar, in examin- 
ing a document issued by judicial authority, is lim- 
ited to ascertaining whether the court had jurisdic- 
The registrar must specify in his decision 
the grounds for refusing to record an instrument ;** 
it is his duty to point out in one decision all his rea- 
sons for such refusal,?* and he is not authorized to 
base a second refusal on grounds other than those 


entered in the register.*! 


2 


tion.®? 


specified in his first decision.*® 
Effect of decisions on courts. 


Baez v. Registrar, 29 Porto Rico 
79; Vila v. Registrar, 27 Porto Rico 
848; Torres v. Registrar, 27 Porto 
Rico 846; Berrios v. Registrar, 27 
Porto Rico 821; Valladares v. Regis- 
trar, 23 Porto Rico 43; Porto Rican 
Leaf Tobacco Co. v. Registrar, 20 
Porto Rico 374; Duran v. Registrar, 
20 Porto Rico 138; Diaz v. Regis- 
trar, 12 Porto Rico 5. But see Gis- 
pert v. Registrar, 11 Porto Rico 133 
(where two houses, bearing separate 
numbers, are on adjoining lots there 
can be no consolidation). (3) Trans- 
fers or encumbrances of conjugal 
property. Becerra v. Registrar, 27 
Porto Rico 770; Garcia v. Regis- 
trar, 27 Porto Rico 575; Munox v. 
Registrar, 26 Porto Rico 709; Coth- 
ran v. Registrar, 25 Porto Rico 602; 
Rosenstadt v. Registrar, 23 Porto 
Rico 269; Cortes v. Registrar, 20 
Porto Rico 131; Moscoso v. Regis- 
trar, 12 Porto Rico 378; Dooley v. 
Registrar, 12 Porto Rico 202; Vidal 
v. Registrar, 12 Porto Rico 198. (4) 
Partitions. Sosa v. Registrar, 34 
Porto Rico 733; Rodriguez v. Regis- 
trar, 29 Porto Rico 994; Gonzalez 
v. Registrar, 29 Porto Rico 1762; 
Contreras v. Registrar, 27 Porto Rico 
231. (5) Rights of inheritance. Al- 
lende v. Registrar, 28 Porto Rico 
629; Quinones v. Registrar, 16 Porto 
Rico 15; Davila v. Registrar, . 15 
Porto Rico 652. (6) Renunciation 
of inheritance. Martinez v. Regis- 
trar, 26 Porto Rico 494. (7) Life 
annuity. Torres v. Registrar, 20 
Porto Rico 258. (8) Consummation 
of sale with agreement to reconvey, 
time for reconveyance having ex- 
pired. Collazo v. Registrar, 25 Porto 
Rico 600; Perez v. Registrar, 25 
Porto Rico 517. (9) Reservation in 
transfer by holder of naked title. 
Rodroguez v. Registrar, 26 Porto 
Rico 717. (10) Creation of right of 
way. Cayey Sugar Co. v. Registrar, 
23 Porto Rico 204. (11) Sale under 
execution. Manrique v. Registrar, 33 
Porto Rico 604. (12) Judicial sale. 
Rivera v. Registrar, 32 Porto Rico 
858. (13) Status and capacity of 
parties generally. Marrero v. Reg- 
istrar, 34 Porto Rico 198; Escanella 
v. Registrar, 17 Porto... Rico 163; 
Martinez v. Registrar, 15 Porto Rico 
66. (14) Authlority of agent or at- 
torney in fact. De Jesus v. Regis- 
trar, 24 Porto Ricd $76;—> Rosario: v. 
Registrar, 23 Porto Rico 576; 
Orcasitas v. Registrar, 16 Porto Rico 
101; Bolivar v. Registrar, 13 Porto 
Rico 115; Orcasitas v. Registrar, 12 
Porto Rico 157. 


_[b] Instruments held invalid and 
not recordable.—(1) Generally. San- 
chez v. Registrar, 28 Porto Rico 624; 
Acosta v. Registrar, 27 Porto Rico 
200% Bardeguez v. Registrar, 27 
Porto Rico 200; Rosaly v. Regis- 
trar, 22 Porto Rico 38; Torruella 
v. Registrar, 13 Porto Rico 142. (2) 
Deed of partition showing minor in- 
terested not legally represented and 
no approval by court. Simo v. Reg- 


ty. 


The decisions of 
registrars are not conclusive on a court of law, es- 
pecially where there are conflicting decisions.?® 
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[§ 182] 


tion.*® 


c. Appeals. 
provides for appeals from decisions of registrars, 
the time for taking such appeals, the procedure 
therefor, and the repeal of all articles of the Mort- 
gage Law inconsistent with the statute.*7 


General applications. 
appeal applies to all decisions of the registrar deny- 
ing or suspending any record, entry or cancella- 
Appeals lie only from such decisions of 


[§§ 181-182 


In Porto Rico, a statute 


The statutory remedy by 


registrars and not from others,*® so that no appeal 


istrar, 25 Porto Rico -375. (3) Con- 
solidations of property. Torres v. 
Registrar, 29 Porto Rico 349; Torres 
v. Registrar, 27 Porto Rico 846; 
Berrios v. Registrar, 27 Porto Rico 
821; Munoz v. Registrar, 25 Porto 
Rico’ 786" > (Duran vv. Registrar, 920 
Porto Rico 138. (4) Transfers of, 
and encumbrances on, conjugal prop- 
erty. Ramirez v. Registrar, 34 Porto 
Rico 98; Martinez v. Registrar, 32 
Porto Ricos 5345" suncas \ Cente wo: 
Va Reeistrar © 29) Porto ~Ricoss2s 
Schroder v. Registrar, 28 Porto Rico 
175; Beauchamp v. Registrar, 27 
Porto Rico 356; Salazar v. Regis- 
trar, 27 Porto Rico 59; Colon v. Reg- 
istrar, 26 Porto Rico 485; Cayey 
Sugar Co. v. Registrar, 26 Porto Rico 


351; Acevedo v. Registrar, 23 Porto 
Rico 267; Mena vy. Registrar, 22 
Porto, “Rico= 599. (5). “Partitions. 


Escudero v. Registrar, 27 Porto Rico 
868; Martinez v. Registrar, 27 Porto 
Rico 768; Diaz v. Registrar, 17 Porto 
Rico 1034; Alvarez v. Registrar, 16 
Porto Rico 572. But see Alvarez v. 
Registrar, 25 Porto Rico 343 (con- 
flicting interest between minor and 
tutor who is also coheir not ground 


for refusal to record partition). (6) 
Rights of inheritance. Allende v. 
Registrar, 28 Porto Rico 529. (7) 


Status and capacity of parties to in- 


strument generally. Garcia v. Reg- 
istrar, 35 Porto Rico 953; Suarez v. 
Registrar, 35 Porto Rico 466; Vaz- 


quez v. Registrar, 30 Porto Rico 12; 
Hernandez v. Registrar, 29 Porto 
Rico 948; Cobrerors v. Registrar, 


29 Porto Rico 537; Gonzales v. Reg- 
istrar, 25 Porto Rico 469; Rossy v. 
Registrar, 23 Porto Rico 5133 


Escalona v. Registrar, 9 Porto Rico 
523. (8) Authority of agent or at- 
torney in fact. Juncos Cent. Co. v. 
Registrar, 29 Porto Rico 82; Villar 
v. Registrar, 17 Porto Rico 412. 


{c] Instruments affecting owner- 
ship of houses.—Schroder v. Regis- 
trar, 34 Porto Rico 88; Hidalgo v. 
Registrar, 32 Porto Rico 468; Santos 
Vee Registrar, 2%, «Porto aRicos (70s 
Sanchez v. Registrar, 27 Porto Rico 
479; Fernandez v. Registrar, 27 
Porto Rico 253; Alonso v. Registrar, 
26 Porto Rico 756; Rivera v. Regis- 
trar, 26 Porto Rico 679; Ramirez v. 
Registrar, 25 Porto Rico 787; Munoz 
v. Registrar, 23 Porto Rico! “604: 
Martin v. Registrar, 22 Porto Rico 
139; Marcano v. Registrar, 20 Porto 
Rico 527; Porto Rican Leaf Tobacco 
Co. v. Registrar, 20 Porto Rico 374; 
Davila v. Registrar, 20 Porto Rico 
143; Duran v. Registrar, 20 Porto 
Rico 188; Marcos v. Registrar, 19 
Porto Rico 233; Fuster v. Registrar, 


19° Porto Rico: 12L35 Sola vieResis= 
trar, 19 Porto Rico 56; Hernandez 
Registrar, 16 Porto Rico 440; 


mene nee v. Registrar, 16 Porto Rico 
419. 


81. Menendez v. Registrar, 34 
Porto -Rico 602; Martinez v. Reg- 
istrar, 32 Porto Rico 534; Blanco v. 


lies from a decision of the registrar merely returning 
a document without taking any action thereon.*° 
An appeal may be taken from a refusal of the reg- 


Registrar, 27 Porto Rico 877; Gerena 
v. Registrar, ~-26 Porto. Rico 79; 
Virella v. Registrar, 25 Porto Rico 


705; Blanco v. Registrar, 16 Porto 
Rico 64. 
[a] Imstruments referred to in 


prior record are not included in rule, 
and registrar may pass upon their 
validity when subsequently offered 
for record. Martinez v. Registrar, 
32 Porto Rico 534. 

32. Cintron v. Registrar, 35 Porto 
Rico 737; Suarez v. Registrar, 35 
Porto Rico 676; Caballero v. Regis- 
trar, 35 Porto Rico 564; Marrero v. 
Registrar, 32 Porto Rico 818; Garcia 
v. Registrar, 29 Porto Rico 810; 
Seoane v. Registrar, 23 Porto Rico 
753; 
Rico 750; Lopez v. Registrar, 23 
Porto Rico 202; Crehore v. Regis- 
trar, 22 Porto Rico 597. 


{a] Jurisdiction of court must ap- 
pear from instrument authorized by 
judicial authority, to entitle it to be 


recorded. Rodriguez v. Registrar, 
33 Porto Rico 786; Machuca v. Reg- 
istrar, 22 Porto Rico 701; Pietri v. 


Registrar, 22 Porto Rico 678; Ortiz 
v. Registrar, 22 Porto Rico 316; 
Orcasitas v. Registrar, 20 Porto Rico 
34. : 

33. Blanco v. Registrar, 27 Porto 
Rico 877; Bardeguez v. Registrar, 27 
Porto Rico 200; Chiques v. Registrar, 
27 Porto Rico 85; Guancia Centrale 
v. Registrar, 23 Porto Rico 682; Go- 
dreau Co. v. Registrar, 23 Porto Rico 
61; Machuca v. Registrar, 22 Porto 
Rico 701; Merly v. Registrar, 22 Por- 
to Rico 389; Gonzalez v. Registrar, 
19 Porto Rico 1011; Roig v. Registrar, 
18 Porto Rico 11. 


34. Guanica Centrale v. Registrar, 


23 Porto Rico 682; Roig v. Registrar, 


18 Porto Rico 11. 


35. Menendez v. Registrar, 34 Por- 
to Rico 602; Guancia Centrale v. Reg- 
istrar, 23 Porto Rico 682; Roig v. 
Registrar, 18 Porto Rico ll. See Man- 
rique v. Registrar, 33 Porto Rico 784 
(where reasons for second refusal 
were held not to differ from those for 


first): 

36. De Noble v. Gallardo, 7 Porto 
Rico Fed. 140. 

37. Act March 1, 1902 [Porto Rico 


Comp. Rev. St. & Code (1913) §§ 2180- 
2190). 


38. Melendez v. Cuchi, 15 Porto 
Rico 641. See Martinez v. Registrar, 
4 Porto Rico 48 (nullity of cancella- 
tions effected by registrar cannot be 
decreed in proceeding of via guber- 
nativa, but must be done by courts of 
justice in a proper declaratory ac- 
tion). 

39. Gonzalez v. Registrar, 19 Por- 
to Rico 1011; Mollfulleda v. Regis- 
trar, 19 Porto Rico 950. 


40. Gonzalez v. Registrar, 19 Porto 
Rico 1011; Mollfulleda vy. Registrar, 
19 Porto Rico 950. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Gonzalez v. Registrar, 23 Porto” 


i) 


§§ 182-184] 


istrar to record an instrument accompanied by new 
documents, although he has previously refused to 
record the instrument*! where the grounds of a de- 
eision by the registrar are based upon a previous 
record which has been acquiesced in by the parties, 
no appeal lies from such decision.42 The statutory 
remedy by appeal from decisions of registrars is a 
plain and adequate remedy for appeal from such 
decisions*® and mandamus does not lie. to compel 
action by a registrar where he refuses to record the 
instrument.‘ : 


Time. Appeals from decisions of registrars must 
be taken within the time provided by the statute 
and appeals taken after such time must be dis- 
missed.t® The time is computed by excluding the 
first day and including the last, unless it is a holi- 
day, when it is also excluded.4® The resubmission 
of a rejected instrument with documents tending to 
cure defects assigned by the registrar for refusal to 
record interrupts the statutory period for ‘appeal, 
and in such ease the period must be computed from 
the date of the new decision of the registrar.** 


Parties. Under the statute*® only interested par- 
ties may appeal from a registrar’s decision.*® 


Appeal papers; assignment of error; brief. The 
instrument presented for record must be brought be- 
fore the appellate court, with the registrar’s endorse- 
ment thereon of the reasons for his decision;°® a 
copy of such instrument is not sufficient for appeal 
purposes.°+ Where appellant fails to assign’ error, 
except by a mere general allegation that he disagrees 
with the registrar, the latter’s decision will be pre- 
sumed correct.°? In the absence of a brief by ap- 
pellant, the registrar’s decision refusing to record an 
instrument, accompanied by some show of reason 
for his decision, will be affirmed.®* 


Review; matters considered on appeal. On ap- 
peal, only those documents presented to the regis- 
trar and considered by him in rendering his decision 
may be considered, and no others.°* Where the 
registrar bases his decision upon a reasonable doubt, 
there can be no reversal unless it is shown that the 
doubt was without foundation.®®> Where the regis- 
trar’s refusal to record an instrument for a defect 

41. Pomales v. Registrar, 19 Porto 49. 
Rico 960. 


42. Acevedo v. Registrar, 23 Porto 
Rico 475; Cordova v. Registrar, 22 
Porto Rico 384; Behn v. Registrar, 21 
Porto Rico 486; Noriego v. Registrar, 
15 Porto Rico 657; Barreras v. Reg- 50. 
istrar, 15 Porto Rico 542. 


43. Melendez v. Cuchi, 


PCO) dal 
Porto Rico 716; 
Porto Rico 9; 


Rico 188. 
15 Porto 51. 


Rico 641. 52. 
44. Melendez v. Cuchi, supra. Rico. 325. 
45. Porrata v. Registrar, 26 Porto 53. 

Rico 263; Acevedo v. Registrar, 23] to Rico 85. 


Porto Rico 475; Mollfulleda v. Regis- 54, 
trar, 18 Porto Rico 800; Sociedad | Rico 8 


Agricola v. Registrar, 18 Porto Rico Dat 
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Riera v. Registrar, 23 Porto 60. 
Rico 501; Roig v..Registrar, 18 Porto 
Fernandez v. Velazquez, 17 61. 
Mas v. Registrar, 16 
Banco Territorial v. 62 
Registrar, 11 Porto Rico 37. : 


Medina v. Registrar, 27 Porto 


Medina v. Registrar, supra. 
Martinez v. Registrar, 27 Porto 


Alejandro vy. Registrar, 32 Por- 


Calenti v. Registrar, 12 Porto 
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therein has been acquiesced in, the only question pre- 
sented from a second decision concerning an instru- 
ment which purports to cure such defect is whether 
such instrument is sufficient for that purpose.°®°® 


Costs. The question of costs on appeals from de- 
cisions of registrars is within the discretion of the 
court." 

[§ 183] 38. Cautionary Notices—a. In General. 
The Mortgage Law provides for the entry of cau- 
tionary notices in the proper registry respecting the 
rights of persons who bring actions concerning real 
property or rights therein, the rights of attachment 
creditors, specified judgment holders, and other spec- 
ified claimants, the method of entering cautionary 
notices, the effect of entering cautionary notices or 
failure to demand such entries, and as to curable and 
incurable defects in instruments.°* An order of 
the court is not necessary to enter a cautionary no- 
tice of an action involving real property or rights 
therein,®® but a certificate from the clerk of court 
where the action is brought is essential, the mere af- 
firmation of the party being insufficient.°° Nor is 
the order of the court granting an attachment neces- 
sary to enter a cautionary notice of an attachment 
of real property.®t The provisions for recording 
cautionary notices of the rights of devisees and heirs 
in real property are not applicable where the estate 
has been settled by voluntary partition.°? Entry 
of a cautionary notice of an action involving real 
property may be by means of a marginal note.°* 
The entry of a cautionary notice cannot prejudice 
the rights of a third party in the property, acquired 
prior to such entry, although the property right is 
not recorded until after the entry of such notice.** 
The entry of a cautionary notice does not preclude 
alienation or encumbrance of the property against 
which the notice is entered, but without prejudice 
to the rights of the persons in whose favor it is en- 
tered.®® 


[§ 184] b. Curable and Incurable Defects. By 
provision of the Mortgage Law®® curable defects are 
those which affect the validity of an instrument with- 
out necessarily producing the nullity of the obliga- 
tion therein constituted;*? incurable defects are 
Mollfulleda v. 
Porto Rico 30. 
Armstrong v. 
Porto Rico 258. 
Irizarry v. Registrar, 22 Porto 
Rico 88 

63. Velasquez v. 
Porto Rico 250. 


64. La Sociedad Espanola v. Rossy, 
17 Porto Rico 77; Sola v. Morera, 7 
Porto Rico 7. 


65. Veguillas v. Jaucian, 25 Phil- 
ippine 315; Bank of Porto Rico v. 
Sola, 26 Porto Rico 57; Davila v. Reg- 
istrar, 24 Porto Rico 660; Oliver v. 


Registrar; 17 


Registrar, 34 


Registrar, 27 


16 Porto 


5 Are poe Registrar, Registrar, 22 Porto Rico 659; Ramis 
HcoMieee Piniey oe Repistrars. a6 | Ricorus v. Registrar, 18 Porto Rico 74; An- 
Porto Rico 745; Finlay v. Registrar, 56. American Colonial Bank vy.]|tonsanti v. Registrar, 9 Porto Rico 
16 Porto Rico 17; Noriego v. Regis-| Registrar, 28 Porto Rico 14; Brac|171; Vallejo v. Registrar, 4 Porto 
trar, 15 Porto Rico 657; Freiria v.|v. Registrar, 23 Porto Rico 696; Her- | Rico 21. 

Registrar, 15 Porto Rico 637; Barre-|nandez v. Registrar, 14 Porto Rico 66. Mortgage L. art 65 [Porto Rico 


ras v. Registrar, 15 Porto Rico 542; | 768. 
Hernandez v. Registrar, 14 Porto Rico 57. 
768; Ponee, etc., R. Co. v. Registrar, 
14 Porto Rico 642. 

46. Mangual v. Registrar, 18 Porto 
Rico 482. §§ 6726-6760]. 

47. American Colonial Bank v.]|° 59, 
Registrar, 28 Porto Rico 14. 


48. See supra text and note 37. 


to Rico 461. 


Gonzalez v. Registrar, 17 Por- 67. 


58. Mortgage L. arts 42-76 [Porto| Ld 
Rico Comp. Rev. St. & Code (1913) 


Velasquez v. Registrar, 27 Por- 
to Rico 250; Mollfulleda v. Registrar, 
17 Porto Rico 30. 


Comp. Rev. St. & Code (1913) § 6749}. 
See cases infra this note. 


Instruments held to contain 
curable defects.—(1) Generally. Sojo 
v. Registrar, 35 Porto Rico 785; Arm- 
strong v. Registrar, 34 Porto Rico 
258; Manrique v. Registrar, 33 Porto 
Rico 615; Vidal v. Registrar, 32 Porto 
Rico 797; Alvarez v. Registrar, 32 
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such as necessarily render the obligation null and 
void.*8& The Mortgage Law expressly precludes the 
registration of instruments with incurable defects.°® 
Under the provisions of a statute, informal defects, 
if capable of correction, do not constitute a ground 
for refusing to record any document which is a 
muniment of title or constitutes or removes a charge 
on realty, but such document must be entered with 
a reference to the defects therein.’° 


[§ 185] ¢. Cure or Correction of Defects. The 
statute provides that upon presentation of docu- 
ments for the purpose of curing defects noted up- 
on the register as to instruments recorded, such cor- 
rection shall be enforced by means of a marginal 
note.“ 


[§ 186] 4. Extinction or Cancellation of Records 
and Cautionary Notices. The Mortgage Law pro- 
vides for the total and partial cancellation of records 
of real property rights and for the cancellation of 
cautionary notices.’? Records are not extinguished 
as to third persons except by their cancellation or 
by a record of the conveyance of the ownership or 
property right recorded to another person.*® 
ords or cautionary notices ‘can be cancelled only on 


Porto Rico 793; Villamil v. Registrar, 
32 Porto Rico 502; Vega v. Registrar, 


29 Porto Rico 702; Sotomayor v. Reg- | 409; 

istrar, 27 Porto Rico 781; Rojas v.| Rico 226; 
Registrar, 27 Porto Rico 20; Perez v. | Porto Rico 221; 
Registrar, 26 Porto Rico 673; Taboa-| Porto Rico 211; 


da v. Registrar, 26 Porto Rico 600;|3 Porto Rico 9. 
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Gonzalez v. Registrar, 17 Porto 
Franceschi v. Registrar, 13 
Cobb v. Registrar, 12 
Syckel v. Registrar, 


[§§ 184-188 


the grounds and in the manner prescribed by the 
Mortgage Law.7* The cancellation of a record 
amounts to an alienation of property, and unless the 
instrument offered for cancellation is sufficient in 
form and substance, the cancellation cannot be en- 
tered.7® The total cancellation of records and cau- 
tionary notices may be demanded and must be or- 
dered when the recorded right is completely extin- 
guished.7® The cancellation of a recorded interest 
in real property precludes a later recording of a 
transfer of the same right.*7 


[§ 187] 5. Correction of Records or Entries in 
Registry. The Mortgage Law makes provision for 
correction of errors in records by the registrar, with 
specified exceptions requiring the consent of the par- 
ties interested, and as to the effect of corrections.*® 
Latent material errors in registries cannot be cor- 
rected without the unanimous consent of all the par- 
ties interested and the registrar, or by judicial or- 
der.7° Immaterial errors may be corrected upon the 
voluntary statement of the registered owner.*° 


[§ 188] 6. Publicity of Registries. The Mort- 


Rec- | gage Law expressly provides for the inspection of 

| registries of real property to persons interested and 

v. Registrar, 20 Porto Rico 23; Car- 74. Cruz v. Registrar, 32 Porto 
rasquillo v. Registrar, 17 Porto Rico|} Rico 32; Fernandez v. Registrar, 27 


Porto Rico 421; Compania Azucarera 
v. Registrar, 26 Porto Rico 683; Here- 
ter v. Registrar, 18 Porto Rico 783; 
Rossy v. Mollfulleda, 18 Porto Rico 
20; American Trading Co. v. Regis- 


Rivera v. Registrar, 26 Porto Rico 68. See cases infra this note. trar, 17 Porto Rico 1000; Bolivar v. 
Bip) scamtsion sc Reniptren, 20.E0r!9| sca) aastrumonty Weld to contain SOR sHaralO 4 gree Tice ton ovaue 
Rico 151; Rodroguez v. Registrar, 26 S SOLS = ODTGUe Vee al wes iva Dibot, si bortosmico 1 4) adtoes 


Porto Rico 66; Berrios v. Registrar, istYar, 


25 Porto Rico 668; Bayron v. Regis- 
trar, 25 Porto Rico 499; Jimenez v. 
Registrar, 25 Porto Rico 464; Medina 
v. Registrar, 23 Porto Rico 491; Mar- 


Beauchamp v. 
Rico’ 356: 
Porto Rico 787; 


33 Porto Rico 978; 
Registrar, 33 Porto Rico 108; 
cios v. Registrar, 82 Porto Rico 420; 
Registrar, 
Munoz v. 
Duran v. Registrar, 


Flores v. 


Pala. v. Banco Territorial, 6 Porto Rico 163; 


Vallejo v. Registrar, 4 Porto Rico 213; 
Criado v. Battistini, 3 Porto Rico 186. 


75. Diego v. Registrar, 35 Porto 
Rico 300; Diaz v. Registrar, 34 Porto 


27 Porto 
Registrar, 25 


cano v. Registrar, 20 Porto Rico 491; 
Blanco v. Registrar, 16 Porto Rico 
64; Rosado v. Registrar, 8 Porto Rico 
68; Martinez v. Registrar, 6 Porto 
Rico 38. (2). Capacity or status of 
parties. Alvarez v. Registrar, 32 Por- 
to Rico 793; Sociedad Protectora v. 
Registrar, 29 Porto Rico 909; Cobre- 
ros v. Registrar,.29 Porto Rico 537; 
Figueroa v. Registrar, 28 Porto Rico 
4;. Torres v. Registrar, 27 Porto Rico 
796; Vazquez v. Registrar, 27 Porto 
Rico 798; Delgado v. Registrar, 27 
Porto Rico 502; Acosta v. Registrar, 
2% Porto Rico 232; Torres v. Regis- 
trar, 26 Porto Rico 718; Ochoa v. Reg- 
istrar, 26 Porto Rico 718; Rivera v. 
Registrar, 26 Porto Rico 565; Salgado 
v. Registrar, 26 Porto Rico 157; Del- 
gado v. Registrar, 23 Porto Rico 654; 
Ortiz v. Registrar, 23 Porto Rico 652; 
Quinones v. Registrar, 18 Porto Rico 
128; Colon v. Registrar, 18 Porto 
Rico 123; Carbonell v. Registrar, 16 
Porto Rico 415; Porto Rican Leaf 
Tobacco Co. v. Registrar, 13 Porto 
Rico 176; Hernandez v. Registrar, 12 
Porto Rico 128; American Colonial 
Bank v. Registrar, 4' Porto Rico 272. 
(3) Conditions and restrictions as to 
right or interest conveyed. _Luina v. 
Registrar, 3 Porto Rico 18.. (4) Mis- 
description or vagueness as to area 
or boundaries. Garcia v. Registrar, 
33 Porto Rico 911; Mendez v. Regis- 
trar, 32 Porto Rico 220; Delgado v. 
Registrar, 29 Porto Rico 807; Figue- 
roa v. Registrar, 28 Porto Rico 4; 
Vazquez v. Registrar, 27 Porto Rico 
7193; Kennedy’ v. Registrar, 26 Porto 
Rico 720; Chiques v. Registrar, 26 
Porto Rico 682; Andino v. Registrar, 
25 Porto Rico 442; Figueroa y. Reg- 
istrar, 22 Porto Rico 612; Figueroa 


— 


20 Porto Rico 138; Villanueva v. Reg- 
istrar, 18 Porto Rico 801; Rodriguez 
v. Registrar, 14 Porto Rico 715; Ca- 
ballero v. Registrar, 12 Porto Rico 
214; Mendez v. Registrar, 12 Porto 


Rico 196; Vidal v. Registrar, 12 Porto 
Rico 152; Diaz v. Registrar, 9 Porto 
Rico 169; Cabrales v. Registrar, 8 


Porto Rico 30; Teissoniere v. Regis- 
trar, 8 Porto Rico 13; Peo. v. Regis- 
trar, 8 Porto Rico 7; Blanco v. Reg- 
istrar, 5 Porto Rico 24; Alvarez v. 
Registrar, 3 Porto Rico 252. 


69. Mortgage L. art 65 par 4 [Porto 
trea aia Bren. St. & Codes (1913) 
7 


70. Act March 1, 1902 [Porto Rico 
Comp. Rev. St. & Codes (19138) § 2183]. 


Correction of defects under statute 
see infra § 185 


71.. Act Mareh 1, 1902 § 4 [Porto 
eS Comp. Rey. St. & Codes (1913) 
2183]. 


And see cases infra this note. 


[a] Fact of marriage to the spouse 
named in an instrument may be 
shown by presenting the marriage 
certificate, where the failure to show 
such marriage had been noted as a 
curable defect. Torres v. Registrar, 
26 Porto Rico 718; Ochoa v. Regis- 
trar, 26 Porto Rico 715; Delgado v. 
Registrar, 23 Porto Rico 654; Ortiz 
v. Registrar, 23 Porto Rico 652. 


72. Mortgage L. arts 77-104 [Porto 
Rico Comp. Rev. St. & Codes (1913) 
§§ 6726-6788]. 

73. Rodriguez v. Registrar, 35 
Porto, Rico 96; Bestard v. Serralles, 
27 Porto Rico 456; Medina v.:; Regis- 
trar, 27 Porto Rico 188; Escalona Vv. 
Registrar, 7 Porto Rico’ 462 


Rico 749; Acuna v. Registrar, 28 Por- 
to Rico 392; Trujillo v. Registrar, 26 
Porto Rico 753; Loubriel v. Registrar, 
26 Porto Rico 662; Gomez v. Regis- 
trar, 26 Porto Rico 223; Sanchez v. 
Vadi, 25 Porto Rico 519; Arroyo v. 
Registrar, 24 Porto Rico 819; Oppen- 
heimer v. Registrar, 23 Porto Rico 
342; Crehore v. Registrar, 22 Porto 
Rico 30; Baquero v. Registrar, 22 
Porto Rico 22; Quinones v. Registrar, 
20 Porto Rico 474; Del Moral v. Reg- 
istrar, 20 Porto Rico 391; Quinones 
v. Registrar, 20 Porto Rico 134; Gar- 
cia v. Garzot, 18 Porto Rico 835; 
Quinones v. Registrar, 18 Porto Rico 
126; Janer v. Registrar, 18 Porto 
Rico 7; Janer v. Registrar, 17 Porto 
Rico 244; Benitez v. Registrar, 17 
Porto Rico 221. 


76. Manila v. El Monte de Piedad, 
5 Philippine 234: Berio v. Registrar, 
35 Porto Rico 398; Mendez v. Regis- 
trar, 32 Porto Rico 220; Mendez v. 
Registrar, 32 Porto Rico 65; Bestard 
v. Serralles, 27 Porto Rico 456; Lema 
v. Registrar, 17 Porto Rico 1025; 
Franco v. Registrar, 12 Porto Rico 
ee Criado v. Battistini, 3 Porto Rico 


> Dumas v. Registrar, 22 Porto 
Rico 272. 


78. Mortgage L. arts 254-264 [Por- 
to Rico Comp. Rev. St. & Codes (19138) 
§§ 6938-6948]. 


79. Garcia v. Registrar, 33 Porto 
Rico 911; Paniagua’ v. Registrar, 835 
Porto Rico 26;.- Davila ‘vy. Registrar, 
28 Porto Rico 183; Carbonell v. Reg- 
istrar, 18 Porto Rico 745; Bolivar v. 
Registrar, 13 Porto Rico 362. 


80. Delgado v. Registrar, 29 Porta 
Rico 807. 


ste a SE Le eee 
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§§ 188-191] 


for the issuance of certificates as to specific records 
to such persons. The books of the registrar’s of- 
fice are open to the public,®? and in making an ex- 
amination of title, before purchasing land, the in- 
vestigator has a right to inquire for any mortgages 
which may be on file awaiting registration;’* in 
fact the purchaser is chargeable with notice of prior 
mortgages presented for registration, although not 
actually entered on the date of his purchase.*¢ 


[§ 189] 7. Release from Existing Encumbrances. 
The Mortgage Law provides that persons in whose 
favor real property rights are recorded may release 
them with regard to third persons as to specified en- 
cumbrances which have not been recorded for a spec- 
ified period;®® and these provisions have been sup- 
plemented by statutes providing for the cancella- 
tion of specified encumbrances which have been on 
record for more than twenty years on the applica- 
tion of a party or a representative of such party.*® 
It has been stated that it was the purpose of the leg- 
islature to extinguish by operation of law all of the 
encumbrances specified in the statute®* in order that 
by lapse of the time specified defects existing in ti- 
tles by reason of such encumbrances may disappear, 
based on the theory of prescription, the purpose of 
which is to give stability to titles and prevent and 
put an end to litigation.88 While it has been held 
that the provisions of the Mortgage Law for can- 
cellation of existing encumbrances do not apply to an 
encumbrance not specified therein,®® the statute has 
been applied to a reservation of title as security for 
the purchase price on the sale of land, such lien be- 
ing equivalent to a mortgage lien embraced by the 
statute, although it does not specifically include such 
vendors’ liens.?° For the purposes of cancellation 
under the statute, a so-called “mortgage” which has 
all the earmarks of an annuity as distinguished from 
a mortgage, is governed by the provisions of the stat- 
ute as to annuities rather than as to mortgages.®+ 
A grantor who binds himself in his deed of convey- 
ance to cancel specified existing lens encumbering 
the property sold, if not a party, within the mean- 
ing of the statute giving the right to cancel specified 
encumbrances to parties,°? is at least the represen- 
tative of such party and is entitled to demand can- 
cellation under the statute.°? 


[§ 190] 8. Unrecorded Instruments and Records 
of Possession—a. In General. By provision of the 
Mortgage Law, no document or instrument which 
has not been recorded in the registry as required, 


81. Mortgage L. arts 279-296 [Por- 92. 
to Rico Comp. Rey. St. & Codes (1913) 93. 


§§ 6963-6980]. 94. 
82. Narvaez v. Gonzalez, 16 Porto} Comp. Rev. St. 
Rico 182. 7073]. 
83. Narvaez v. Gonzalez, supra. 95. 
84. Narvaez v. Gonzalez, supra. 60. 


85. Mortgage L. arts 347-388 [Por- 96. 
to Rico Comp. Rev. St. & Codes (1913) 
§§ 7031-7072]. 

86. Porto Rico L. (1923) Act No. 97. 
12 [Spec! Sess. p 36]; L. et) Act} to Rico 122; 
No. 12 [Spec. Sess. p 108] Porto Rico 655. 


87. See supra text and nots 85. [a] 


§§ 7074-7078]. 


wee rig v. Registrar, 33 Porto iareeordedalorepesty panes, 
gs9. Janer v. Registrar, 17 Porto 

Rico 244. : himself. 
90. Llinas v. Registrar, supra. 417. 


91. Chiques v. Registrar, 34 Porto 98. 
Rico 567. 
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See supra text and note 86. 
Chiques v. Registrar, supra. 99. 


EE etegee L. § 389 [Porto Rico 1 
& Codes (1913) § 


Ravago v. Bacud, 10 Philippine 


Mortgage L. arts 390-394 [Por- 3. 
to Rico Comp. Rev. St. & Codes (1913) 


Wiscovich v. Registrar, 30 Por- 


Heir of decedent who was at 6 
the time of his death in possession of 339: 


possessory proceedings to record the 
same in the name of the decedent and 
Lopez v. Peo., 26 Porto Rico 
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shall be admitted in ordinary or special courts or 
tribunals or in designated governmental offices, to 
the prejudice of the rights of third persons which 
are recorded.®* A private agreement purporting to 
affect the title to land, but which has never been 
recorded, cannot be admitted in evidence to the 
prejudice of one who relies oe documents of title 
duly registered.®® 


[§ 191] b. Proceedings To Establish Possessory 
Title. The Mortgage Law provides that owners who 
hold no written title of ownership may record their 
rights by proving possession by means of proceed- 
ings provided for in the Mortgage Law, the order 
resulting from such proceedings being recorded, and 
the record of such possession being convertible into 
a record of ownership at the end of a specified period 
of years.°® 


Who may initiate proceedings. Persons without 
written recordable titles are entitled to establish 
possessory titles under the Mortgage Law.®? These 
proceedings are by the terms of the Mortgage Law 
limited to persons without a written title of owner- 
ship, or to those who possess written titles but can- 
not record them for specified reasons.°® A person 
who has a written title of ownership cannot main- 
tain such proceedings merely because it would oc- 
casion him expense and delay to get various docu- 
ments to record his title.®® 


Payment of taxes.1 By provision of the Mortgage 
Law, petitioner must show the payment of taxes on 
the property in question.” A certificate showing 
that a husband paid the taxes upon property the 
possessory title of which is sought to be established 
by the wife, is sufficient compliance with the Mort: 
gage Law requirement as to showing payment of 
taxes.2 A certificate from the treasurer of. Porto. 
Rico is essential to show that property claimed to be. 
tax exempt is in fact exempt.* Where petitioner has 
not paid quarterly taxes owing to the fact that the 
acquisition has been recent, notice of the proceedings 
must be served on the person from, whom the prop- 
erty has been acquired or on his’ heirs.® 


Summons. The summoning of the persons re- 
quired to be summoned by the Mortgage Law may: 
be shown by the affidavit of the person who served 
the summons.® 


Petition. The petition in a proceeding to estab- 
lish possessory title must allege that the taxes on 
the property in question were “paid.7 The petition 
must allege the time of the petitioner’s possession.$ 


Rico 235. 

Cintron v. Peo., supra. 
Allegation in petition see in- 
fra text and note 7. 


2. Mortgage L, art 391 par 4 [Por- 
to Rico Comp. L.:' St. & Codes (1913) § 
7075 par 4]. 


Virella v.. Humacao, 25 Porto 
Rico 705. 
4 Castro v. Registrar, 23 Porto 
v L 5s Rico 217. 
Ruiz v. Registrar, 26 5. Colon v. Registrar, 27 Porto 
Rico 519. 


Ortiz v. Registrar, 27 Porto Rico 
; Echevarria v. Registrar, 27 Por- 
to, Rico 246; Perez v. Registrar, 23 
Porto Rico 623; Quinones v. Regis- 
trar, 23 Porto Rico 545. ‘ 


7. Lebron v. Registrar, 


institute 


30 Porto 


Wiscovich v. Registrar, 30 Por-| Rico 65. 
to Rico 122; Cintron v. Peo., 23 Porto 8. 


Delgado v. Registrar, 25 Porto 
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Evidence. The manner of presenting evidence in 
possessory title proceedings is by the personal ap- 
pearance of che witnesses in the court that is to de- 
cide the case;® sworn declarations or affidavits are 
incompetent as evidence.1° Depositions are admis- 
sible in evidence in such eases.t! In some eases, the 
evidence has been held insufficient to establish peti- 
tioner’s claim of possessory title.?? 

Hearing; judgment or order. Where proceedings 
are begun to secure a declaration of possession un- 
der the provisions of the mortgage law, the court 
should permit the same to be prosecuted without pre- 
judging questions which should be raised by parties 
desiring to oppose the petition, or by the registrar.** 
The decision is confined entirely to the declaration of 
title by possession and does not affect the rights of 
third persons.?* 

Recording. Where upon presentation of a judg- 
ment establishing a possessory title for record, the 
registrar finds an uneaneelled previous record in 
the name of another person, he must enter a cau- 
tionary notice and forward a copy of such record 
to the court which issued the judgment, for affirma- 
tion or revocation.t® This provision is not in conflict 
with the statute governing appeals from registrar’s 
decisions.1® The final decision of the cour 
ing possessory title proceedings, when presented for 
record, should be signed by the judge and attested 
by the secretary of the court,?” and a failure of the 
secretary to do so is a curable defect.1® A decision 
establishing possessory title in a proceeding which 
is not contested is final before the expiration of the 
time allowed for appeals, and it need not be certified 
as final to entitle it to record.?® 


Conversion into dominion title. The record of a 
possessory title is convertible into a title of owner- 
ship by the running of the period prescribed by the 
Mortgage Law.?° The provisions of a judicial order 
by the military governor of Porto Rico, reducing the 
period provided by the Mortgage Law for ripening 
a possessory title, from twenty years to six years, is 
not unconstitutional?? and such judicial order ap- 
plies to possessory titles recorded after its promul- 
gation,** but» not as to those recorded prior there- 
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t, approv-~ 


[§§ 191-192 


to.2% This judicial order has been repealed, however, 
by the provisions of the revised civil code, as to pos- 
sessory titles recorded after such repeal. 


Effect of recording. A possessory title inscribed 
in‘the registry is prima facie evidence of the own- 
ership of the person recorded as in such possession.?* 
The entry of a possessory title in the registry is a 
judicial certificate that the person making the entry 
is entitled to possession without prejudice to third 
parties showing a better right, and confers only a 
prima facie legitimacy on his possession.?° The re- 
cording of a possessory title cannot prejudice a third 
person having a better right until the prescriptive 
period converting the possessory title into a domin- 
ion title has elapsed.?°® 

Annulment. Annulment of possessory title pro- 
ecedings can be ordered only as to all the land in- 
volved in such proceedings,?? so that even where it 
is shown that petitioner in such proceedings was 
entitled to the greater part of the land involved, the 
entire proceeding must still be declared void, where 
it is shown that there is a better right in third per- 
sons as to a part of such land.*® 


[§ 192] c. Proceedings to Establish Ownership. 
By provision of the Mortgage Law, owners of real 
property without written title of ownership may 
record their ownership by means of proceedings pro- 
vided for in the Mortgage Law, the order in such 
proceedings constituting a sufficient title for the 
record of ownership.?® 

Nature of proceedings. Proceedings to establish 
ownership under the Mortgage Law are special pro- 
ceedings provided to afford property owners with- 
out recorded titles of ownership the means of ob- 
taining such records of their rights.*° 


Compliance with formalities essential. The for- 
malities provided by the Mortgage Law for the es- 
tablishment of ownership must be complied with,** 
and a failure to do so renders the proceedings void.*? 


Who may initiate proceedings. By provision of 
the Mortgage Law, a landowner who has no written 
title of ownership, regardless of the time of its ac- 
quisition, may record his ownership.?* Although the 


Rico 450. material where all papers presented 23. Ochoa v. Hernandez, 230 'U. S. 
9. Melendez v. Registrar, 17 Porto| for record are returned to the party | 139, 33 SCt 1033, 57 L. ed. 1427. 
RiconoTb. with a copy of the registrar’s decision, 24 Archbishop of Manila y. Ar- 


10. Melendez v. Registrar, supra. 

11. Medina v. Registrar, 19 Porto 
Rico 964. 

12. Lopez v. Peo., 26 Porto Rico 
417; Delgado v. Registrar, 25 Porto 


to Rico 166; 
Porto Rico 327. 


22 Porto Rico 327. 


16. Panzardi v. Registrar, 25 Por- 25. 
Lugo vy. Registrar, 22 


Lugo v. Registrar, 


Appeals from registrars’ decisions 


nedo, 30 Philippine 593. 

Ochoa v. Hernandez, 230 U. S. 
139, 33 SCt 10338, 57 L. ed. 1427; Pares 
Vv. Reynes, 2 Porto Rico Fed, 402; 
Morales vy. Landrau, 15 Porto Rico 


Rico 450. 

13. Ex p. Caraballo, 4 Porto Rico 
LOY. 

14. Ortiz v. Registrar, 27 Porto 
Rico 339; Gonzales v. Registrar, 25 
Porto Rico 469; Quinones v. Regis- 
trar, 23 Porto Rico,545; Delgado v. 
Registrar, 22 Porto Rico 117; Boscio 
v.. Registrar,: 14 Porto Rico: 605; 
Despres v. Registrar, 14 Porto Rico 
603. 

Effect of recording see infra text 
and notes 24—26. * 

15. Alarcon v. Registrar, 35 Porto 
Rico 39; Wiscovich v. Registrar, 30 
Porto Rico 122; Marreo v. Registrar, 
25 Porto Rico 779; Panzardi v. Regis- 
trar, 25 Porto Rico 166; Lugo v. Reg- 
istrar, 22 Porto Rico 327. 


[a] Failure to forward copy of 
conflicting record to the court is im- 


see supra § 182. 

17. Perez v. Registrar, 
Rico 623. 

18. Perez v. Registrar, supra. 

Curable defects see supra § 184 

19. Echevarria v. Registrar, 27 
Porto Rico 246; Ruiz v. Registrar, 26 
Porto Rico 655; Quinones v. Regis- 
trar, 23 Porto Rico 545. 

20. De Romero v. Director of 
Lands, 39 Philippine 814; Archbishop 
of Manila v. Arnedo, 30 Philippine 598. 

21. Damers v. Registrar, 20 Porto 
Rico 195 (decided under judicial order 
issued and promulgated by Gen. Guy 
V. Henry, April 7, 1899). 

22. Rivera v. Registrar, 25 Porto 
Rico 456; Cobian v. Registrar, 11 Por- 
to Rico 88; Vila v. Registrar, 3 Porto 
Rico 79; Antunano v. Registrar, 3 
Porto Rico 63. 


23 Porto 


Ce Soto v. Registrar, 15 Porto Rico 
26. Modesto v. Leyva, 6 Philippine 
186; Rodriguez v. Castaing, 7 Porto 
Rico 360. 
27. Hernaiz v. Cruz, 12 Porto Rico 


28. Hernaiz v. Cruz, supra. 


29. Mortgage L. art 395 [Porte 
Rico Comp. Rev. St. & Codes (1913) § 
7079]. 
nek Gonzales v. Peo., 10 Porto Rica 

31. Ex p. Ramirez, 7 Porto Rico 
ee Ex p. Morales, 7 Porto Rico 110. 

Ex p. Ramirez, 7 Porto Rica 
atbs “x p. Morales, 7 Porto Rico 110. 

33. Ex p. Candelaria Fruit Co., @ 
Porto Rico 261. 

[a] Petitioner who claims pre. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


’ 


Sc1924 > 


Mortgage Law provision for establishing ownership 
refers only to such persons as have no written title 
of ownership, this should be understood as referring 
to persons having no title of ownership capable of 
being recorded,** so that owners who can present 


-only private documents showing ownership, such 


being incapable of registration, are included within 
these Mortgage Law provisions.*® A property own- 
er possessing a public instrument showing ownership 
of real property cannot avail himself of these pro- 
ceedings to establish ownership.*® The Mortgage 
Law provisions for establishing ownership cannot 
be availed of by landowners to correct or cure de- 
fects in their titles.3* 


Jurisdiction. Jurisdiction of dominion title pro- 
ceedings is exclusively in the district court of the 
district in which the real property in question is sit- 
uated.*§ 

Citations; publishing notices. The provisions of 
the Mortgage Law for the citation of the persons 
specified therein must be strictly followed.2® The 
citation of the person from whom the property was 
acquired, or his legal successor, if he be known, is 
one of the essential requisites prescribed by the 
Mortgage Law for the establishment of ownership.*°® 
Adjoining owners and former owners must be cited 
in person, or by publication if unknown,*! and a 
failure to do so renders the proceedings void.*? 
These proceedings are not suits against the people 
of Porto Rico in the sense that it is necessary to 
summon the governor of the island,*? notice upon 
the persons designated in the Mortgage Law being 
sufficient.44 The required number of notices must 
be published,*® and these must be published by or- 
der of the court;*® failure to comply with the pro- 


scriptive ownership (1) but who in 40. Colon v. 
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visions of the Mortgage Law in these respects ren- 
ders the proceedings void.** 


Petition. The petition in a proceeding to estab- 
lish ownership should state whether or not the peti- 
tioner lacks a written title of ownership;** but 
where a petition is admitted without such requisite, 
and without objection by the court or opposing par- 
ties, the objection is waived.t® Where a petition 
gives all the data necessary for recording, the fact 
that it states the area of the land in the local sys- 
tem of measurement is sufficient, although it does 
not state its equivalent in the metric system.°° A 
petition which describes the property in detail as 
to nature, situation, boundaries, measurements, and 
area is sufficient although it fails to refer to specif- 
i¢ points in the loeality to facilitate the identifica- 
tion thereof.°1 


Evidence. The petitioner in proceedings to estab- 
lish ownership is only required to establish the facts 
alleged in his petition, showing his ownership,®” 
and a party contesting the petition on the claim of 
ownership in himself, must prove his allegations.°* 
Hvidence may be given by means of depositions.®4 
The evidence of both petitioner and contestants 
should be weighed together.°° In some eases the evi- 
dence has been held sufficient to establish petition- 
er’s ownership,°® and in others insufficient.°7 


Hearing; order. The taking of evidence must be 
within the statutory period after the publication of 
notice®® and the proceedings are void where evi- 
dence is taken after such period.®® A failure to hear 
persons summoned, but who do not appear until 
after the statutory period, but before final judgment 


fact does not have such ownership, is 
not entitled to maintain proceedings 
to establish ownership for want of 
written title (Ex p. Candelaria Fruit 
Co., 6 Porto Rico 261), (2) for the 
words “regardless of the time of its 
acquisition’ as used in the Mortgage 
Law, refer to the acquisition of own- 
ership, which, to establish ownership 
by prescription, can be obtained only 
after the expiration of the statutory 
period for prescription (Ex p. Can- 
delaria Fruit Co., supra). 

34. Inchausti v. Registrar, 17 Por- 
to Rico 566; Ex p. Berlanga, 6 Porto 
Rico 26. 

35. Inchausti v. Registrar, 17 Por- 
to Rico 566; Ex p. Vega, 7 Porto Rico 
115; Ex p. Berlanga, 6 Porto Rico 26. 
But see Eleizegui v. Arevalo, 1 Phil- 
ippine 15 (dominion title proceedings 
confined to persons without written 
evidence of title). 

Instruments which may be recorded 
see supra § 179. 


36. Ex p. Vega, 7 Porto Rico 115; 
Ex p. Carrasquillo, 7 Porto Rico 113; 
Ex p. Cordova, 7 Porto Rico 100; Mer- 
eado v. Smith, 7 Porto Rico 89. 


37. Ex p. Rosa, 7 Porto Rico 579; 
Ex p.. Vega, |\7' Porto Rico 115; Ex p. 
Cordova, 7 Porto Rico 100. 


38. Andrades v. Registrar, 29 Por- 
to Rico 628; Baerga v. Registrar, 29 
Porto Rico 440; Nazario v. Registrar, 
16 Porto Rico 635. 


39. Taboada v. Registrar, 26 Porto 
Rico 600; Cruz v. Santiago, 24 Porto 
Rico 303; Colon v. Registrar, 23 Porto 
Rico 701; Ex p. Perrier, 20 Porto 
Rico 119; Rivero v. Hernandez, 18 
Porto Rico 1001; Sierra v. Registrar, 
14 Porto Rico 665. 


[53 C, J.—64] 


Rico 701; Ex p. Perrier, 20 Porto Rico 
119; Calderon v. Garcia, 14 Porto Rico 
407; Ex p. Pacheco, 5 Porto Rico 160. 

[a] Citation of wife of person 
from whom petitioner claims he ac- 
quired title, mere allegation that she 
is his wife and that the grantor was 
mentally incompetent is insufficient. 
Ex p. Pacheco, 5 Porto Rico 160. 

{[b] Predecessors in interest of 
persons from whom acquisition of ti- 
tle is relief upon may be cited where 
the title of acquisition relied upon is 
a title of inheritance. Calderon v. 
Garcia, 14 Porto Rico 407. 

[ec] Citation held sufficient.—Mor- 
ales v. Registrar, 27 Porto Rico 346. 

41. Ex p. Castro, 7 Porto Rico 474; 
Ex p. Ramirez, 7 Porto Rico 470. 

42. Ex p. Castro, 7 Porto Rico 474; 
Ex p. Ramirez, 7 Porto Rico 470. 

43. Gonzales v. Peo., 10 Porto Rico 
458. 

44. Gonzales v. Peo., supra. 

45. Ex p. Morales, 
110; Ex p. Cordova, 7 Porto Rico 100. 

46. Ex p. Morales, 
110; Ex p. Cordova, 7 Porto Rico 100. 

47. Ex p.” Morales;*7 Porto Rico 
110; Ex p. Cordova, 7 Porto Rico 100. 
Ex p. Serrano, 6 Porto Rico 
256; Ex p. Fernandez, 6 Porto Rico 
254; Ex p. Tapia, 6 Porto Rico 246; 
Ex p. Martinez, 6 Porto Rico 81; Ex 
p. Pinto, 6 Porto Rico 71; Ex p. Sojo, 
6 Porto Rico 32. 

49. Ex p. 


p. Pinto, 6 Porto Rico 71; 
6 Porto Rico 32. 


is rendered, is an abuse of diseretion.°° Proceedings 
Registrar, 23 Porto); 32; Ex p. Martinez, 12 Porto Rico 31. 
51. Ex p. Pantaleona, 12 Porto Ri- 

co 34; Pesante v. Peo., 12 Porto Rico 


4; Mena v. Peo., 12 Porto Rico 1. 


52. 


Calderon v. Garcia, 14 Porto 


Rico 407. 


53. 
54. 


Rico 96 


55. 
491. 


56. 


to Rico 628; 
Porto Rico 644; 


Calderon v. Garcia, supra. 
a ane. vy. Registrar, 19 Porto 


a 


Perez v. Perez, 19 Porto Rico 


Andrades v. Registrar, 29 Por- 
Forteza v. Jimenez, 25 
Calderon v. Garcia, 


14 Porto Rico 407; Ex p. Tapia, 6 Por- 
to Rico 246; Ex p. Pinto, 6 Porto Rico 
71; Ex p. Sojo, 6 Porto Rico 32. 


57. 


Ex p. Vega, 7-Porto Rico 115; 
Morales, 
Carreras, 
Kuinlan, 6 Porto Rico 266; 
gueroa, 6 Porto Rico 263; 

delaria Fruit Co., 


Ex p. Castro, 7 Porto Rico 474; 


TePorto” Rico 105 
in Bortot Ricorwl025— shxwips 
Ex p. Fi- 
Ex p. Can- 
6 Porto Rico 261; 


Ex p. Calzada, 6 Porto Rico 258; Bx 


feliz, 6 Porto Rico 242; 
6 Porto Rico 125; 


7 Porto Rico p. Serrano, 6 Porto Rico 256; Ex p. 
fc Fernandez, 6 Porto Rico 254; Ex p. 
7 Porto Rico] Davila, 6 Porto Rico 249; Ex p. San- 


Ex p. Miner, 
Ex p. Martinez, 6 


Porto Rico 81; Ex p. Berlanga, 6 Por- 


to Rico 26; 


Ex p. Rodriguez, 5 Porto 


Rico 225; Ex p. Pacheco, 5 Porto Rico 


160; 


Aranzamendi v. Loubriel, 5 Por- 


to Rico 62; Paris v. Peo., 5 Porto Rico 
13; Ex p. Filbrick, 4 Porto Rico 91; 


Ex p. Hawes, 4 Porto Rico 9. 
Tapia, 6 Porto Rico 246; 58. Ex p. Cordova, 7 Porto Rico 
Ex p. Martinez, 6 Porto Rico 81; Ex 100. 
Ex p. Sojo, 59. Ex p. Cordova, supra. 
oe Steffens v. Soler, 33 Porto Ri- 
cord, 


50. Ex p. Hocking, 12 Porto Rico 


1166 [53 C.J.] 
to establish ownership under the Mortgage-Law pre- 
clude the consideration of any incidental issues, and 
the proceeding must be confined to a declaration of 
whether or not the ownership of the land in issue 
has been established.®1 The proceedings prosecuted 
to prove the ownership sought to be established must 
be set out in the order of the court.® 


Appeal. In the absence of special provision for 
appeals from judgments in proceedings to establish 
ownership, they are governed by the provisions of 
the code of civil procedure.®*? On appeal, appel- 
lant may properly draw the attention of the court 
to any failure of the petitioner to obtain a dominion 
title;** the failure to cite all the parties required 
to be cited by the Mortgage Law may be objected to 
on appeal even if the question was not raised in the 
trial court.®° 


Recording.*® By provision of the Mortgage Law, 
a final decision holding that the ownership has been 
proved in favor of the petitioner, is sufficient, title 
for its record.®* Provisions of the Mortgage Law 
governing the recording of possessory titles which 
are not expressly extended to proceedings to estab- 
lish ownership are not applicable in the latter cas- 
es.°8 The prior record of a possessory title in the 
name of another precludes recording of the estab- 
lishment of a dominion title;°® and where a domin- 
ion title is presented for record and the land is found 
to be recorded in the name of another, the dominion 
title cannot be recorded until the title appearing 
upon the register is cancelled.7° A judgment of do- 
minion title to property in favor of the person who 
appears on the register as the owner of the posses- 
sory title of the property must be recorded.7! The 
registrar has no authority to refuse to record a judg- 
ment declaring ownership by virtue of evidence ad- 


61. Ochoa v. Hernandez, 230 U. S. 


139, 338 SCt 1033, 57 L. ed. 1427; For-| Martinez v. Registrar, 16 Porto Rico 
teza v. Jimenez, 25 Porto Rico 644; | 259. 
Toro v. Registrar, 25 Porto Rico 438; [b] 


Perez v. Perez, 19 Porto Rico 491; 
Diaz v. Waymouth, 13 Porto Rico 317; 
Paris’ v.(Peo.,. 5 Porto, Rico 13. 


62. Vazquez v. Registrar, 7 Porto 


Rico 600. 


ership, 


REGISTRATION OF LAND TITLES 


be recorded, with a curable defect. 


Not recordable.—(1) General- 
ly. Taboada v. Registrar, 
(2) Certificate of district 
court in proceeding to establish own- 
which fails to describe the 


fe =< 


[§§° 192-193 


duced before a competent court, on the ground of 
the invalidity of such judgment.?? 


[§ 193] 9. Transfer from Old to New Books. 
By provision of the Mortgage Law, records con- 
tained in books of registry at the time of the pro- 
mulgation of the Mortgage Law should be trans- 
ferred to the new books specified in the Law within 
a specified period of such date, at the application 
of the interested parties, and all transfers after such 
period shall not operate to the prejudice of third 
parties; and the registrar shall cancel entries made 
ex officio in the new books directly from the old, 
provided the transfer has not been requested within 
the statutory period.7? The registrar has no pow- 
er, ex officio, to cancel entries made in the old regis- 
tries transfer of which has not been applied for 
within the period specified in the Mortgage Law,‘* 
his power being confined to the cancellation of en- 
tries in the new books made ex officio directly from 
the old books.7®> The Mortgage Law provision for 
transfer of records to the new books within the time 
specified applies only where a transfer might preju- 
dice a third party;7® where no third party is 
involved, the transfer may be applied for at any 
time.*7 Transfers to the new books, made after the 
prescribed period, although they cannot prejudice 
third parties, are effectual between the parties to the 
record.7® Ratification by the principal of the pe- 
tition of an agent for a transfer of a record from old 
books to the new, made after the period provided in 
the Mortgage Law is sufficient, as no prejudice to 
the principal results.7® In order to effect the trans- 
fer of a record from old books to the new, it is an 
indispensable requisite that the property to which 
the old entry refers be identified as the one sought 
to be entered in the new books.®° 
Rico 793; Taboada v. Registrar, 26 
Porto Rico 600; Medina v. Registrar, 
19 Porto Rico 964; Fernandez v. Reg- 
istrar, 17 Porto Rico 1021; Inchausti 
v. Registrar, 17 Porto Rico 566; Her- 
nandez v. Registrar, 16 Porto Rico 
440; Ramirez v. Registrar, 16 Porto 


Rico 330; Rivera v. Registrar, 14 
Porto Rico 249. 


26 Porto 


Rico 535. 

63. Martinez v. Registrar, 16 Porto 
Rico 259. 

64. Ex p. Perrier, 
119. 

65. Exp. Perrier, supra. 

66. Instruments entitled to be re- 
corded See supra § 179. 


or Ex p. Hernandez, 12 Porto Ri- 


20 Porto Rico 


co 


[a] Recordable.—(1) A certificate 
issued by a district court secretary 
with reference to proceedings to es- 
tablish ownership of property is an 
authentic ‘document recordable under 
the mortgage law. Vazquez v. Regis- 
trar, 7 Porto Rico 535. (2) A judg- 
ment rendered as required by the 
Mortgage Law and containing all the 
elements required by such law of an 
instrument to entitle it to be record- 
ed. Vega v. Registrar, 23 Porto Rico 
742; Ramos v. Registrar, 16 Porto 
Rico 57. (3) An unsigned order may 


land involved and which fails to set 
out the proceedings prosecuted to 
prove such ownership in the order of 
the court. Vazquez v. Registrar, 7 
Porto Rico 535. 


68. Wiscovich v. Registrar, 30 Por- 
to Rico 122; Medina v. Registrar, 27 
Porto Rico 188; Forteza v. Jiminez, 
25 Porto Rico 644; Toro v. Registrar, 
25 Porto Rico 438; Porto Rican Leaf 
keke ca Co. v. Registrar, 17 Porto Ri- 
co : 


69. Polo v. Fernandez, 27 Porto Ri- 
co 893. 


70. Polo v. Fernandez, supra; Me- 
dina v. Registrar, 27 Porto Rico 188; 
Toro v. Registrar, 25 Porto Rico 438; 
Colon v. Registrar, 24 Porto Rico 719; 
Porto Rican Leaf Tobacco Co. v. Reg- 
istrar, 17 Porto Rico 215. 


Cancellation see supra § 186. 


71. Collazo v. Registrar, 26 Porto 
Rico 420. 


72. Vazquez v. Registrar, 27 Porto 


Powers and duties of registrar see 
Supra § 181, 
73. Mortgage L. art 397 [Porto Ri- 


co Comp. Rev. St. & Codes (1913) § 
7081]. 


74 #Texidor v. Registrar, 25 Porto’ 


Rico 818; 
Rico 153. 


75. Texidor v. Registrar, 25 Porto 


Caso v. Registrar, 6 Porto 


Rico 818; Caso v. Registrar, 6 Porto 
Rico 153. . 

76. Caneja v. Registrar, 5 Porto 
Rico 82. 


77. Caneja v. Registrar, supra. 


Pi hai Caso v. Registrar, 6 Porto Rico 


79. Nunez v. Tibot, 8 Porto Rico 
141. But see Tibot v. Registrar, 6 
Porto Rico 35 (ratification after pe- 
riod allowed by mortgage law hel'd in- 
sufficient). 
sues Diaz v. Registrar, 8 Porto Rico 


For later cases, developments and changes in the law see Annotations, same title and section number, 


> 


; 


REGISTRUM OMNIUM BREVIUM—REGRET 


*REGISTRUM OMNIUM BREVIUM. A regis- 
try of all the writs.? 


REGISTRY.” A register, or book authorized or 
recognized by law, kept for the recording or registra- 
tion of facts or documents;? also, the act of record- 
ing or writing inthe register, or depositing in the 
place of public records.* 

Registry of deeds. The system or organized mode 
of keeping a public record of deeds, mortgages, and 
other instruments affecting title to real property.° 


REGIUS PROFESSOR. A royal professor, or 
reader of lectures, founded in the English universi- 
ties by the king. Henry VIII founded in each of the 
universities five professorships, namely, of Divinity, 
Greek, Hebrew, Law, and Physic.® 


REG. JUD. An abbreviation of “Registrum Ju- 
diciale,” the register of judicial writs.? 


REGLAMENTO. In Spanish colonial law, a writ- 
ten instruction given by a competent authority, with- 
out observance of any peculiar form.® 


REG. LIB. An abbreviation of “Registrarii Li- 
ber,” the register’s book in chancery, containing all 
decrees.® 


REGNAL YEARS. The years in which a sover- 
eign has reigned.1°. Acts of Parliament are gener- 
ally designated by the year of the reign in which they 
were enacted, rather than by the year of our Lord.1! 


REGNANDI CAUSA MALUM CORAM NON JU- 


1. Tayler L. Gloss. [b] 


2. See Register ante; Registration } 4Te: 
ante. See also Records ante. Name 
3. Black L. D. William I. 


{a] “The word is the same in eee DE aie 


Spanish and in English.—Both derive Stephen Ke 
it from the Latin—liber rerum gesta- Henry Tha 
rum—which the Roman lawyers con-| Richard [. 
tracted into registrum. To register John 

a thing is to write it in a book.” ea 
tillero v. U. S., 2 Black (U. S.) 17, 109, 
17 L. ed. 360. 


[b] The words “enrolment,” “reg-| Hdward III. 


see eeeoe 


Edward I 


Regnal years and sovereigns 


Date of Accession 
-October 14, 1066 17. 
.September 26, 1087 . 
4... August 5, 1100 
.. December 26, 
-December 19, 1154 19. 


Meek May 27, 1199| 20. 
- October 28, 1216 21. 


Cas- Henry TLL oer. 


Edward Il........ 


istry,” or “record,” in a statute mak-| Richard II............. June 22, 1377 


[53 C.J.] 1167 


DICE.1? 
REGNANT. Reigning; having regal authority.’® 


REGNI POPULI. In England, a name given to 
the people of Surrey and Sussex, and on the seacoasts 
of Hampshire.*+ 


REGNUM ECCLESIASTICUM. The ecclesiasti- 
cal kingdom.?® 


REGNUM NON EST DIVISIBILE.'® 

REG. ORIG. An abbreviation of “Registrum 
Originale,” the register of original writs.1? 

REG. PL. An abbreviation of “Regula Placitan- 
di,” rule of pleading.t§ 


REGRANT. In the English law of real property, 
when, after a person has made a grant, the property_ 
granted comes back to him (e. g., by escheat!® or for- 
feiture),?° and he grants it again, he is said to re- 
grant it.24_ The phrase is chiefly used in the law of 
ceopyholds.?? 


REGRATING.?$ 


REGRESS. Used principally in the phrase “free 
entry, egress, and regress;”** but it is also used to 
signify the reéntry of a person who has been dis- 
seised of land.?> 


REGRET.*° Grief or trouble caused by the want 
or loss of something formerly possessed; a painful 
sense of loss; desire for what is gone; sorrowful 
longing. 


16. A maxim meaning “The king- 
‘dom is not divisible.’ Black L. D. 
[cit Coke Litt. 165]. , 


Black L. D. See also Register 
of Writs ante. 


Black L. D. See Regula post. 
See Escheat §§ 37-40. 
See Estates § 162 et seq. 


Black L. D. See also Vendor 
, 1272] and Purchaser [39 Cyc 1358 note 51]. 


1326 22. Black L. D. 
“Copyhold estate” see Hstates § 22. 


1135 18. 


January 25, 


ing it criminal to deface any registry | Henry IV.........September 30, 1399 F 

or record, are not confined to recordS| Henry V.............March 21, 1413 yor Nas T We aaa § 3 text and 
of courts of justice. Every registry |Henry VI.... .September 1, 1422 ieee 

or enrolment directed by law _and|/®dward IV...... .March 4, 1461 24. Black “L. D. [cit Coke Litt. 
preserved for the use of the public is| Hdward V.............-April 9, 1483] 318 b]. 


embraced by this act of assembly. It] Richard III 
extends without doubt to the public | Henry VII.. 
books in the land office. Ream v.} Henry VIII.. 
Com., 3 Serg. & R. (Pa.) 207, 209. Edward VI1.. 


4 Schneidau v. New Orleans Land } Mary 


Co., 132 La. 264, 282, 61 S 225. See} Hlizabeth ....... 


Castillero v. U. §., 2 Black (U. S.) 1,| James I......... 

U7. 1L095) Lt ded. 360. pe es pee a iS CED 
ALleda lier 

Bye ats tee: SAME serene cieaks 


[a] “The registry of a deed is the} William & Mary. 


only statutory method of giving notice | anne 
of the change of property by means George l... 
of a conveyance, and . . . of giv- George II.. 
ing effect and operation to such deed George IIl.... 
as to any person or persons, except 


the vendor and vendee and their| william IV..... 


heirs.”  Schneidau_v. New Orleans} victoria ......... 
Land. Co.,-132 La. 264, 282, 61S 225.| mawara Vil... 
See also Records ante. Georeelvn tn. 


6. Black L. D. 11. 


yee  legkevel te iV ID, 
of Writs ante. 

8. Black L. D. [cit Schmidt Civ. L. 
Intr. 93 note]. 

9, . Black, Ly D: 


“Register’s hook” ante, 


See also Register Tae 


occupies.’ 
Godfrey]. 


10. Bouvier L. D. 13. 

[a] _The regnal year begins on the 14. Black L. D. 
‘day of the sovereign’s accession to 15. 
the throne. Wharton L.‘D. p 324]. 


sdulelellccetere’ AUP USt 24,0450. 


ee er 


January 30, 1649] Bgress 19 C. J. p 1019; 


eee ee er 


Genre enh Via ircdeuske 


Abbott L. D. 
maxim 

courts are the ruler himself sitting {al 
in justice, the courts cannot try the | guished.— 
ruler’s title to the throne which he|er degree of mental suffering than 
Morgan Leg. Max. [cit 


Rapalje & L. L. D. 


Black Ia) D. [cit 2 Hale P. C. 


.June 26, 1483 [a] “Frequently used in leases 


[with words ‘ingress, egress’] to ex- 


Suars she April 22, 1509 i 
Sjanvaryeon 15a press the right of the lessee to enter, 


Seer, cuts: a OTS. toes 
November 17, 8|-y. Shapiro, 41 Pa. Super. 96, 100]. See 
eee March 24, 1603] masements §§ 98, 110, 114-126; 


go upon and return from the lands 
in question.”” Bouvier L. D. [cit Com. 


Land- 
See also 
Ingress 31 C. 


lord and Tenant § 634. 
February 6, 1685) J. p 1193 note 39 [bl]. 


Black) E.a-D: 


.. February 13, 1689 
See anenos, 


1702 25. [cit Coke Litt. 


318 b] 
“Reéntry” ante. 


26. As element of damage: 
Generally see Damages § 151 text 
and note 47. 
In action against telegraph company 
see Telegraphs and Telephones [37 
Cye 1775-1778]. 


“Since 27.° Century D. 
“Wrental 


meaning: 
anguish” distin- 
“Regret indicates no great- 


‘does disappointment. Both are of 
very frequent occurrence in the lives 
of most men, and with some scarcely 
disturb their mental poise.’””’ Hancock 
v. Western Union Tel. Co., 137 N. C. 
497, 501, 49 SE 952, 69 LRA 4038. See 
also Anguish 2 C. J. p 1347. 


[cit Blount]. 


*By CARLOS M, SANDOVAL (Registrum Omnium -Brevium-Relay inclusive). 
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REGULA. In practice, a rule.?§ 

REGULA EST, JURIS QUIDEM IGNORANTI- 
AM CUIQUE NOCERE FACTI VERO IGNORAN- 
TIAM NON NOCERE.”® 


REGULA EST QUA REM QUZ EST BREVIT- 
ER ENARRAT, NON UT EX REGULA JUS SU- 
MATUR, SED EX JURE QUOD EST REGULA 
FIAT. PER REGULAM IGITUR BREVIS RE- 
RUM NARRATIO EST, QUA SIMUL CUM IN 
ALIQUO VITIATA EST PERDIT OFFICIUM 
SUUM.*° 


REGULA PRO LEGE, SI DEFICIT LEX.*? 

REGULAR. *? 

[§ 1] A. A term derived from the Latin word 
“recula,’’?® and may be used either as a noun** or 
as an adjective.*° 

[§ 2] B. As Noun. In one sense, a soldier hbe- 
longing to a standing army,*® in another sense, usu- 
ally in its plural form, those who profess and follow 
a certain rule of life (regula), belong to a religious 
order, and observe the three approved vows of povy- 
erty, chastity, and obedience.** 

[§ 3] C. As Adjective—1. In General. Accord- 
ing to established customary forms;** agreeable to 


35. 
36. 


28. Black L. D. 
[a] Regula Catoniana.—In Roman 


See infra § 3. 
English L. D. See also Army 


REGULA—REGULAR 


an established rule, law,?® type,#® or principle,*! or 
to a prescribed mode,*? or to established: customary 
form;*? conformable to a rule,** or to law,*® or to 
an established rule, law, or principle;*® conformed 
to,*7 or made in accordance with, a rule;** conform- 
ing to a consistent plan;*® duly authorized;°° for- 
mally correct;°4 formed after a type;°? made ac- 
cording to rule ;52 methodical;°* normal;°° or peri- 
odical.°°® 

[§ 4] 2. Special Meanings. In certain cases the 
term has been said to be equivalent to or synonymous 
with “general,”®? and “ordinary;”°®*® and it has been 
contrasted with or distinguished from “reputable,”®® 
“special,”®° “sufficient,”’® and “valid.’%? 

[§ 5] 38. In Phrases—a. In General. The word 
occurs in a wide variety of phrases®* and the mean- 
ings given for, the term vary considerably, depend- 
ent largely upon the noun which it is meant to quali- 
fy.o4 

[§ 6] b. Regular Business.°® A fixed occupation 
connected with some of the branches of trade, indus- 
try, or commerce ;°* the continuous pursuit of some 
calling or profession, such as is ordinarily engaged 
in as a means of livelihood or for the purpose of 
gain or profit.°? 


51. Bellamy vy. Williams, 41 Ont. 
L. 244, 250. 


52. 


law, the rule of Cato. A rule respect- 
ing the validity of dispositions by 


will. Black L 

[b] Regula oneraliane A! general 
rule; a standing rule or order of a 
court. Frequently abbreviated ‘Reg. 
Gene slack), sD. 

{[c] Regula placitandi—A rule of 
pleading. “mnel ish L. D. See general- 


ly Pleading §§ 2-131. 

[d] Regula regulans.—The regu- 
lating or governing rule. Trayner 
Leg. Max. 

[e] Regule generales.—General 
rules, which the courts promulgate 
from time to time for the regulation 


of their practice. Black L. D. See 
also Courts §§ 275-296. 
22. A maxim meaning “The rule 


is, that ignorance of the law does not 
excuse, but that ignorance of a fact 
may excuse a party from the legal 
consequences of his conduct.” Pelou- 
bet Leg. Max. [cit Dig. 22, 6, 9]. 

30. A maxim meaning “A rule of 
law is a maxim inferred from sev- 
eral cases depending on the same le- 
gal principle. The rule is formed 
from the law that governs the cases, 
and not the law from the rule. The 
rule must be applied ‘duly to the prop- 
er cases; otherwise, it loses its force, 
and is of no significance.” Morgan L, 
Max. 

31. 
of the law, the maxim rules.” 
vier L. D. 

[a] Applied in: Chrisman v. Lin- 
derman, 202 Mo. 605, 614, 100 SW 1090, 
119 AmSR 822, 10 LRANS 1205. 


32. Regular: 
Army see Army and Navy §8§ 34-40. 


Depot or station see Carriers §§ 80-82, 
1233, 1267-1272; Railroads §§ 140; 
912. 


Passenger train see Carriers §§ 1066, 
1230, 1281, 1234-1237; Railroads 8 
969 et seq. 

Rate or rates see Rate 52 C. J. p 1140. 
“Regularly” post. 

33. Myers v. Rasback, 4 HowPr 

(N. Y.) 838, 85, 2 CodeRep 13. 

34. See infra § 2. 


A maxim meaning ‘In default 
Bou- 


and Navy § 34. 


37. Black L. D. See also Regular 
clergy infra § 7. 

38. Webster D. [quot Myers v. 
Rasback, 4 HowPr (N. Y.) 83, 85, 2 
CodeRep 13]. 

39. Century D. [quot Wise v. State 

Veterinary Bd., 138 Mich. 428, 432, 101 
NW 562]; Webster D. [quot Myers v. 
Rasback, supra]. 
_ [a] “Special” contrasted.—In hold- 
ing a statutory partition suit to be a 
regular proceeding, the court said: 
“The word ‘regular’ seems to have 
been used by the legislature as op- 
posed to ‘special,’ and to have been 
designed to distinguish ‘actions’ from 
‘special proceedings.’’’ Myers v. Ras- 
back, 4 HowPr (N. Y.) 83, 85, 2 Code 
Rep 130. 

40. Century D. [quot Wise v. State 
Veterinary Bd., 1388 Mich. 428, 432, 101 
NW 562]. 

41. Century D. [quot Wise yv. State 
Veterinary Bd., supra]; Webster D. 
[quot Myers v. Rasback, 4 HowPr 
(N. Y.) 83, 85, 2 CodeRep 13]. 

42. Century D. [quot Wise v. State 
Veterinary Bd., supra]; Webster D. 
[quot Myers v. Rasback, supra]. 

43. Century D. [quot Wise v. State 
Veterinary Bd., supra]. To same ef- 
fect Bellamy v. Williams, 41 Ont. L. 
244, 250. 

44. Webster D. 
Rasback, 4 HowPr 
CodeRep 13]. 


45. Rooney v. Omaha, 104 Nebr. 
260, 177 NW 166, 167 (where this is 
said to be the popular sense). 

46. State v. Cobb, 2 Kan. 32, 54. 


47. Century D. [quot Wise v. State 
Veterinary Bd., 138 Mich. 428, 432, 101 
NW 562]; Webster D. [quot Zulich v. 
Bowman, 42 Pa. 83, 87]. 


48. Century D. [quot Wise v. State 
Veterinary Bd., 188 Mich. 428, 432, 101 
NW 562]. 

49, Bellamy v. Williams, 41 Ont. L. 
244, 250. 

50. Webster D. [quot Merchants’ 
Nat. Bank v. Continental Nat. Bank, 
98 Cal. A. 523, 277 P 354, 364]. 


[quot Myers v. 
CN ¥en) e835) 855. 2 


Bellamy v. Williams, supra. 
53. Bellamy v. Williams, supra. 
54. Webster D. [quot Zulich v. 

Bowman, 42 Pa. 83, 87]. 


55. Bellamy v. Williams, 41 Ont. L. 
244, 250. 


56. Webster D. [quot Zulich v. 
Bowman, 42 Pa. 83, 87]. 


57. Peo. v. Babcock, 123 Cal. 307, 
30S 55 POL wbDoankiv.: ‘Logan County, 
3 Ida. 38, 46, 26 P 167; State v. Con- 
rades, 45 Mo. 45, 47; Rodwell v. Row- 
Jand,7137 N. Cc. 617, 629, 50 SE 319 
(all cases applying the term to elec- 
tions). 

“General” see 28 C. J. p 608. 

“Regular election’ see infra § 9. 
See also Elections § 2. 
eit Zulich v. Bowman, 

“Ordinary” see 46 C. J. p 1132. 


59. Wise v. State Veterinary Bd., 
138 Mich. 428, 432, 101 NW 562. 


42 Pa. 83, 


[a] Nota synonym of “reputable.” 
—Wise v. State Veterinary Bd., 138 
Mich. 428, 432, 101 NW 562. 


“Reputable” see post. 

60. Myers v. Rasback, 4 HowPr (N. 
Y.) 83, 85, 2 CodeRep 18; Peo. v. Wil- 
son, 72)N. GC. 150; 2163. 

“Special” see [36 Cyc 517, 518}. 

61. Merchants’ Nat. Bank v. Con- 
tinental Nat. Bank, 98 Cal. A. 523, 
277 P 354, 364. 


“Sufficient” see [37 Cyc 516]. 


62. Merchants’ Nat. Bank v. Con- 
tinental Nat. Bank, 98 Cal. A. 523, 277 
P 354, 364. 


“valid” see [39 Cyc 1115]. 
63. See cases infra §§ 5-12. 


64. Bellamy vy. Williams, 41 Ont. 
ae (ak 250. See also cases infra §§ 


65. “Business” see 9 C. J. p 1101. 


66. State v. Shipley, 98 Md. 657, 
661, 57 A, 12 [quot Baltimore: Nat. 
Hae v. Steele, 143 Md. 484, 122 A 633, 


67. State v. Shipley, supra [quot 
Baltimore Nat. Bank v. Steele, su- 
pra]. See Cromwell v. Willis, 96 Md. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


[§ 7] ec. Regular Clergy.°® 


elergy.’’°® 


[§ 8] d. Regular Deposit. 
posit; 


[§ 9] e. Regular Election. 
no fixed and inflexible meaning.’ 


larly elected ;*? 


260, 266, 53 A 1116 (holding compen- 
sation or profit unnecessary). 


68. “Clergy” see 11 C. J. p 838. 


69. Black L. D. [(sub verb “cler- 
ey’) cit 1 Chit. Bl. 387 note]. 


70. Black L. D. 
“Special deposit” Depositaries § 2. 


71. Peo. v. Babcock, 123 Cal. 307, 
SAO odd, Dome Lode 


72. Peo. v. Babcock, supra [cit Al- 
len v. State, 14 Ariz. 458, 464, 130 P 
1114, 44 LRANS 468]. See Matthews 
v. Shawnee County, 34 Kan. 606, 611, 
9 P 765; State v. Cobb, 2 Kan. 32, 54, 
5be 


73. 
408. 

74. Peo. v. Wilson, 72 N. C. 155, 
163 [quot Rodwell v. Rowland, 137 
Ne Ce 617,764.25, 50. SE -319) (substi- 
tuting “set rules” for “established 
rules’’)]. 

75. State v. Cobb, 2 Kan. 32, 
See Wendorff v. Dill, 83 Kan. 782, 
VSo eel ee wees, OO mIGR ANS: 1359); 
McIntyre v. Iliff, 64 Kan. 747, 750, 
68 P 633. 

[a] “Next regular election is the 
next election held conformable to es- 
tablished rule or law.” State v. 
Cobb, 2 Kan. 32, 54 [quot Ward v. 
Clariant clsanen silos eSiiCie WL Olean Sau 
(but substituting ‘‘conformably” for 
“conformable’); Matthews v. Shaw- 
nee County, 34 Kan- 606, 6121, 9° P 
765]. 

{b] Similar definition.—‘‘Election 
regularly held conformable to law 
at which the particular class of ju- 
dicial officers in question is to be 
chosen.’ McIntyre v. Iliff, 64 Kan. 
747, 750, 68 P 633 [quot Wendorff v. 
Dill, So Kame Sesn LSosnebL ay we Ose. 
50 LRANS 809]. 

76. State v. Andresen, 
Wagan PP 585. 

77. Peo. v. Babcock, 123 Cal. 307, 
3107) 5bdbu ba loli quot Allen v. State, 
14 Ariz. 458, 464, 130 P 1114, 44 LRA 


Banton v. Wilson, 4 Tex. 400, 


54, 


110 Ors AG 


NS 468] See State Vv. Conrades, 45 
Mo. 45, 47. But see Wendorft We 
Dill, 83 Kan. 782, 783, 112 P 588, 50 
LRANS 359. 
[a] “Special election” distin- 
guished.—Peo. v. Wilson, 72 N. C. 
155, 163; State v. Andresen, 110 Or. 


nF 7, 8, 922 -P 585. 

78. Matthews v. Shawnee Coun- 
ty, 34 Kan. 606, 611, 9 P 765 [quot 
Peo. v. Budd, 114 Cal. 168, 171, 45 
P 1060, 34 LRA 46; Ward v. Clark, 
_ ae SLB PSL) 10) PE 827] 

eo. v. Babcock, 123 Cal. 307, 


315 95 ® 1017 [quot Allen v. Stat e, 


In old English law, 

monks who lived secundum regulas (according to the 
rules) of their respective houses or societies were so 
denominated, in contradistinection to the parochial 
clergy, who performed their ministry in the world, 
in seculo, and who from then were called 


A strict or special de- 
a deposit which must be returned in specie; 
i. e., the thing deposited must be returned.’° 


A phrase which has 
It may be an elee- 
tion at which a certain class of officers are regu- 
an election by the people at the 
time and in the mode prescribed and regulated by 
law;7? one by which offices are originally and con- 
tinuously filled, according to stated or established 
rules, at periodical times;** one held conformable 
to established rule or law;‘® one recurring at stated 
times, fixed by law;*® or the term may be used mere- 
ly to exclude “speeiai elections,”’* to designate the 


REGULAR 


with ‘ 


[§ 10] 
“secular 


[§ 11] 


[§ 12] 


to be held on a 


[§ 13] 


tle,”°® “regular 


14 Ariz. 458, 464, 130 P 1114, 44 LRA 
NS 468]; Doan Vv. Logan County, Bi 
Ida. 38, 46, 26 P 167; State v. Con- 
rades, 45 Mo. 45, 47. See Banton v. 
Wilson, 4 Tex. 400, 409. See also 
supra § 4. But see Matthews v. 
Shawnee County, supra [quot Peo. 
v. Budd, supra]. 
[a] “Regular” 
“When applied 
terms . A 


and “general.”’— 

to elections, the 
have been used in- 
terchangeably and synonymously.” 
State v. Conrades, 45 Mo. 45, 47 
[quot Peo. v. Babcock, 123 Cal. 307, 
810 55) P 1017 (quot Allen v. State, 
14 ‘Ariz. 458 464, 130 P 1114, 44 LRA 
NS 468); Rodwell v. Rowland, 137 
INFECY 617, 629, 50 SE 319]. 


[b] “General election” distin- 
guished.—Wendorff v. Dill, 83 Kan. 
782, N85, 112=P 588, 50 LRANS 359; 
Mcintyre Vi. Diff, 64 Kan. 747, 749, 
68 P 633. 

“General election’ see Elections 

2s 

80. See Bills and Notes §§ 118, 
527, 528. See also Indorsement 31 
Cc. J. pp 886, 887. 

“Anomalous or irregular indorse- 
ment” distinguished see Bills and 
Notes § 118. 

81. Bellows Falls Bank v. Dorset 
Marble Cos 61 mov, 1061085) tir A 
42, 2 LRA 428. 

82. Merchants’ Nat. Bank v. Con- 
tinental Nat.: Bank, 98 Cal. A. 523, 
277 P 354, 364. 


83. “Interval” see 33 C. J. p 476. 


84. Hanifen v. Armitage, 117 Fed. 
845, 850 (in patent case). 


85. In re Tribune Pub. Co., 12 Cal. 
A. 754, 108 P 667, 668. 


Publication at regular 
see Newspapers § 21. 


86. Of particular boards or bodies 
see Associations § 39 et seq; Cor- 
porations §§ 1354 et seq, 1844 et seq; 
Counties § 108 et seq; Municipal Cor- 
porations § 754 et seq; Religious 
Societies 54 C. J.; Schools and School 


intervals 


Districts [85 Cyc 870, 901]; Towns 
[38 Cyc 611}. 
87. Molyneux v. Grimes, (Kan.) 


98 P 278, 280. 

[a] Statutory definitions.—(1) In 
ACL eAprile delet 1862) (PPat Lisp e Aes 
3] referring to regular meetings of 
a board of directors or controllers, 
the term shall “mean the first meet- 
ing thereof for organization after 
the annual election of directors or 
controllers, and the monthly or oth- 
er periodical meetings held there- 
after in accordance with the stand- 
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election prescribed by law for the election of the 
particular officer to be elected,7® or synonymously 
‘veneral election.”’® 

f. Regular Indorsement.*° 
ment in blank of a third person under yo name of 
the payee;§+ one which is duly authorized.* 

g. Regular Intervals.** 
conform to a prescribed rule,** and are not occa- 
sional or spasmodie.*® 

h. Regular Meeting.*® 


An indorse- 


Intervals fiat 


One fixed by law 
certain day;°* a stated meeting ;** 


such meeting as the law requires to be held at a stat- 
ed time and place.®® 


i. Other Phrases. 
“regular and established,”®! “regular and established 
place of business, 
force,”®* “regular and uniform 
al practice and method of business of the vendor,”’?® 
“regular appropriation made by law,’’®* “regular as- 
sistant,”°? “regular ballot,”®’ “regular chain of ti- 


“Regular address,”?° 


”92 “regular and permanent police 


»?°4 “regular and usu- 


channel,” “regular city election,’” 


ing regulations of the board.” 
Shenandoah Borough’s Pet., 42 Pa. 
Co. 24, 27. (2) Under Mo. Rev. St. 
(1909) § 5615, “the terms ‘regular 


session’ and ‘regular meeting’ of the 
county court, as used in the article, 
shall include the regular sessions 
of such court commencing on the 
first Monday in February, etc., as 
well as any adjourned term provid- 


ed for by the court when in ses- 
sion.’ State v. Blair, 245 Mo. 680, 
697, 151 SW 148. 

88. Shenandoah Borough’s Pet., 42 
PaniCoy 24527 

89. State v. Wilkesville Tp., 20 
Oh. St. 288, 293 [quot Shenandoah 


Borough’s Pet., supra]. 


[a] “Regular meetings.”—Dockett 
v. Old Forge Borough, 240 Pa. 98, 
87 A 421, 423. 


90. Bange v. Supreme Council 
Legion of Honor, 179 Mo. A. 21, 
161 SW 652. 

91. Hoegger v. 
(20a)—-219, 222. 

92; “W. Sz <Tyler (Co: v. udlow- 
Saylor Wire Co. 236 °U. S. 723.0724, 
725, 35 SCt 458, 59 L. ed. 808; Hoeg- 
ger Vv. Lawson, supra; Winterbot- 
tom v. Casey, 283 Fed. 518, ve 2's 
Rosenbluth v. Hudson Motor Car Co., 
265 Fed. 680, 682; McKinnon Chain 
Co. v. American Chain Co., 259 Fed. 
873, 874; General Electric Co. v. 
Best Blectric Co., 220 Fed. 347, 348; 
Smith vy. Farbenfabriken of Elber- 
feld Co., 203 Fed. 476, 479, 121 CCA 
o98; Weller v. Pennsylvania Rao, 
113 Fed. 502, 505. See American 
Electric Welding Co. v. Lalance, etc., 
Mfg. Co., 256 Fed. 34, 36. 


93. Moloney v. Milford, 253 Mass. 
400, 149 NE 317, 319 


94 Hamlen v. Keith, 
77, 79, 50 NE 462. 

95. Shasta Lumber Co. v. McCoy, 
85 Cal. A. 468, 259 P 965, 967. 

96. State v. Gordon, 261 Mo. 631, 
170 SW 892, 894. 

97...) Une Sve Brent, 24> WiiGassNo: 
14,640. 

98. Roller v. 
St. 586, .592. 

99. Griffin v. Jackson, 145 Mich. 
23, 27, 108 NW 438, 9 AnnCas 74 
[quot G. F. Sanborn Co. v. Richter, 
176 Mich. 562, 142 NW 755, 756]; 
Easterling v. Murphey, (Tex. Civ. 
A.) 11 SW (2d) 329, 332. 

1. See Egbert v. St. Paul F., etc., 
Ins. Co., 71 Fed. 739, 742 (‘usual and 
regular channel’’). 


2. Ahrens v. Louisville, 
579, 217 SW 907, 908. 


Lawson, 35 F. 


171 Mass. 


Truesdale, 26 Oh. 


186 Ky. 


_ Allen v. State, 
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“reoular clerk,”® “regular clerkship,’”* “regular coal 
dealers,”® “regular course of business, 
“regular engage- 
ment,”® “regular full tariff rates,”!° “regular gen- 
eral election,”!! “regular hotels and eating hous- 
“reoular judicial pro- 
| regular market 
“regular minister 
of religious denomination,”!® “regular ministers of 
the Gospel,19 “regular municipal election,”?° “reg- 
“reoular on 
“regular or staple employment,’ 
“reoular physician,””® 
of abode,”’?® “regular place of business,”?? “regu- 


dealer,”? “reeular document,” 


es,771? “regular judgment,”** 
ceéding,”** “regular jurors,”?® 
price, ’*° “regular marriages,”?!7 


ular eg 


face, 
lar panel,”?+ 


occupation or 
9922 


business, 


3. Peo. v. New York Fire Comrs., 
SGVIN es) T4951 bdse fal 23° Hun’ 317, 
319]; Peo. v. New York Fire Comrs., 
73 N. Y. 487, 442; Peo. v. McAdoo, 
113 App. Div. 770, 771, 99 NYS 324; 
Peo. v. McAdoo, 
USh5091 NYS 553) [afi 181 IN. Y.1.548; 
74 NE 1123 mem]; In re Donnelly, 


137 NYS 789, 790. 
4. See Matter of Dunn, 43 N. J. 
L. 359, 360, 39 AmR 600. See also 


Attorney and Client § 26. 


gist Sanford Ww. Peo, 221 Il. As 619; 

6. Roberts v. Hall, 37 Conn. 205, 
212, 9 AmR 3808; Persing v. Citi- 
zens’ Tract. Co., 294 Pa. 230, 144 
A 97, 100; Freeman v. Collier Racket 
Co., 100 Tex. 475, 101 SW 202, 204. 


See Sgattone v. Mulholland, 290 Pa. 
341, 138 A 855; Callihan v. Mont- 
gomery, 272 Pa. 56, 68, 115 A 889 
(“regular course of the business of 
the employer,” in construing Com- 
pensation Act). 

7, Jackson v. Stanfield, 137 Ind. 
592, 607, 36 NE 845 [reh den 37 NH 
14, 23 LRA 588]. 


8. The Miranda, 51 Fed. 5238, 525, 
2 CCA 362. 

9. Lewis v. Blackwood, 153 App. 
Div. 36, 38, 1837 NYS 1061. 

10. Foster Lumber Co. v. Atchi- 
son, etc., R. Co., 270 Mo. 629, 194 SW 


281, 286, LRA1918A 768. See also 
ee SZnCrrO Le De Ltr 
Allen v. State, 14 Ariz. 458, 


464. “130 P 1114, 44 LRANS 468. 


[a] Same as “general election.”— 
14 Ariz. 458, 464, 130 
P 1114, 44 LRANS 468. 


pooneral election” see Elections 


12. See Lederer v. State, 5 Oh. 
Cir Ot aozopei0.e 4,080. On.) Cir. Dee; 
oe 

Lee v. McCracken, 170 N. C. 


515 Sod SB 497. 


4. Myers v. Rasback, 4 HowPr 
nw Yc) a3. 85, 2 CodeRep 13. 


{a] “Special proceedings” distin- 
guished.—Myers v. Rasback, 4 How 
Pr (N. Y.) 88, 85, 2 CodeRep 13. 


15. State v. Second Judicial Dist. 
Ct., 31 Mont. 428, 436, 78 P 769. See 
also Juries §§ 224, 225, 245-248, 267— 
269, 281, 282. 


16. Santa Monica Lumber, etce., 
Co. v. Hege, 119 Cal.. 376, 380, 51 P 
5D5. 

[a] Same as “current market 
price.’”—Santa Monica Lumber, etc., 
Go..v. Hege,° 119 Cal. °376, 3380, 52 
P 555. See also Current Price 17 
Cc. J. p 410; Market §§ 14-16. 

17. See Butler v. Wilson, 54 Okl. 


22928, ELool bs 823. 
riage §§ 4, 86, 87. 

18. See Religious 
(Ops hllG 


See also Mar- 


Societies 54 


101 App. Div. 183,. 


REGULAR—REGULARLY. 


6 “reoular 


: and “ 
its 
(73 
regu- 
“regular place 


lar place of stated worship,”?% “regular police- 
men,”?® “regular possessor,”?° “regular published 
tariff rates,”®1 “regular real estate business, 1732 Creg- 
ular peoorianes “regular school or college, M34 “rep 
ular session,”®° “regular survey,”®® “regular term, 
“regular term of court,”**® “regular term of office, 
“recular terms,”*® “regular terms and conditions, 
“reoular title,”’*? “regular trade or business,’’** “reg- 
ular turns of loading,’#+ “regular upon its face, 
. . regular work.’’46 


REGULARITER NON VALET PACTUM DE RE 
MEA NON ALIENANDA.** 


37 
39 
4d 


45 


REGULARLY.*® In common English,*® accord- 

19. See Religious Societies 54 36. Janney v. Pt ety Ins; Coy 
Cmy, Be Wheat. (U. S.) 411, 417 

f ; Wis. | & 354; Dorr v. Pacific Ins. Co., 

BPE pes ha tie Cia data Be 7, Wheat. (U, S.) 581, 612, 5 L. ed. 
21. Kaplan v. Gaskill, 108 Nebr. } 

455, 187 NW 943, 945. 37. Matkins v. Marengo County, 
z 4 137 Ala. 155, 166, 34 S 171; Wight- 
22. Pankewicz v. Jess, 27 eGalk Ay man v. Karsner 20 Ala 446 452: 

340, 149 P 997, 998. See Allen vV.| Carter vy. State, 14 Ga ix 242 80 

Cooling, 161 Minn. 10, 200 NW 849,| Sq paler pr let a, 

> 533, 534; State v. Holcomb, 87 

851 [cit C. J.J. See also Bills and| kan 510, 511, 124 P 161; Crowell 

Notes S th v. Lambert, 9 Minn. 267, 271; State 
23. v. Commercial Acid Co.,| v. Blair, 245 Mo. 680, 697, 151. SW 

(Mo. ae 27 SW 851. 148; Rooney v. Omaha, 105 Nebr 
24, Stone v. Saunders, 106 Ky.| 447, 181 NW 143, 144; State -v. 

904, 905, 51 SW 788, 21 KyL 534;| Foster, 14 N. D. 561, 567, 105 NW 

Barr v. Kansas City, 121 Mo. 22, 29,| 938; State v. Boucher, 8 N. D. 277, 

25 SW 562. See Rhodes v. State, | 280, 78 NW 988. 

(Okl. Cr.) 276 P 698, 699.° See also [a] “Special term” distinguish- 

Juries §§ 226-282. ed.—Wightman v. Karsner, 20 Ala. 
25. Bradbury v. Bardin, 35 Conn. | 446, 451, 452; Carter v. State, 14 Ga. 

577, 581; Mays v. Hogan, 4 Tex.|A- 242, 80 SE 533, 534. 

26, 27. B67 100 wees aoe L4 OND. ep On, 
[a] “Skillful and efficient” instead 9 State-v. Boucher, 

of “regular” applied to a physician | 8 N. D. 277, 280, 783 NW 988; State 

in an instruction held not to consti-| V. Thompson, 100 W. Va. 253, 261, 

tute error since those words are more | 130 SE 456. See also Courts §§ 216- 

expressive and appropriate than | 219. : 

“regular.” Mays v. Hogan, 4 Tex. 39. State v. St. Louis County Dist. 

26, 27 ets 133 ans 454, 158 NW 790, 791; 
26. Hanson vy. Culton Mass.) ooney v. Omaha, 105 Nebr. 447, 181 

pte Mahi oe ee Neb We erp ee ey oh See 

f ebr - 67. See 

Soil Si heute detect Wak amar machg he fat also Municipal Corporations §§ 1056— 
231 Fed. 349 359 K 711070, -1257, 1276, 1286, 11300) 1848, 
: , 1512, 1534, 1562, 1578; Officers . §§ 

cee iWeog ee cane 1 SGN Co. | 97-109, 127, 128. 
sate aS is ries COUNTS SV: | 4040.5 Haw Claire. Canning. = Conus 

Bishop, 13 Phila. (Pa.) 509, 510. Western Brokerage Co., 213 Ill. 561, 
29. Hagerstown St. Comrs v. Wil-| 73 NE 430, 437 (sale upon “regular 

liams, 96 Md. 232, 237, 53 A 923. eee Glebe, v. Sora, 106 Nebr. 

¥ r , 3 6 of court); 
138° Mish. 428 138. 101 NW ben.” FE AO Bae oR Ca 
’ ; ; ee also © - 

31. Foster Lumber Co. v. Atchi-| 219; Sales [35 Cyc 101-122]. : 


son, etc., R. Co., 270 Mo. 629, 194 SW 


281, 286. “See. also. Rate 52 C. J. 
p 1140. ry 
32. Davis v. Darling, 80 Hun 299, 


300, 30 NYS 321. 
33. Dey Time-Register Co. v. W. 


H. Bundy Recording Co., 169 Fed. 
807, 814. 

34. Wise v. State Veterinary Bd., 
138 Mich. 428, 431, 101 NW 562. 

[a] “Reputable” college distin- 
guished.—‘‘A school or college may 
be ‘regular’—i. e., regularly incor- 
porated—and _ not be reputable.” 


Wise v. State Veterinary Bd., 
Mich. 428, 432, 101 NW 562. 


35. Carter v. State, 14 Ga. A. 242, 
80 SE 538, 534; State v. Victoria, 97 
Kan. 638, 6438, 156 P 705; Harpswell 
v. Cumberland County, 78 Me. 100, 
103, 2 A 880; Bethel v. Oxford Coun- 
ty, 60 Mé. 5385, 538; Waterville v. 
Kennebec County Comrs., 59 Me. 80, 
89; Harkness v. Waldo County 
Comrs., 26 Me. 358, 356; State v. 
Blair, 245 Mo. 680, 697, 151 SW 148; 
Wallace v. Jones, 122 App. Div. 497, 
107 NYS 288, 290. 


138 


41. Clairton Steel Co. v. 
facturers’ Light, etc., Co., 
427, 87 A 998, 1002. 


42. Griffin v. Jackson, 145 Mich. 
23, 27, 108 NW 438, 9 AnnCas 74 
[quot 'G. F. Sanborn Co. v. Richter, 
176 Mich. 562, 142 NW 755, 756]. 


43. See Goldberg v. Internal Rev- 
enue Comr., 36 F.’ (2d) 551, 552. 


44. Leidmann v. Schultz, 14 C. 
Bue oye aig DO, cn wlan mien ON g atom ries 
38, 139 Reprint 17, 21, 22. 


45. Gilman v. F. O. Bailey :Car- 
riage Co., 125 Me. 108, 111, 1381 A 
138; Allen v. Cooling, 161 Minn. 10, 
200 NW 849, 851 [cit C. J.J]. See al- 
so Bills and Notes § 692. 

46. Beers’ Case, 125 Me. 1, 
A 350, 351. 

47. A maxim meaning ‘“Regular- 
ly a contract not to alienate my prop- 
erty is not valid.”  Peloubet Leg. 
Max. [cit Coke Litt. 223a]. 

48. See Regular ante. 


49. Matter of McCusker, 23 Misc. 
446, 450, 51 NYS 281. 


Manu- 
240 Pa. 
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For later cases, developments and changes in the law see Annotations, Same title and section number. 


REGULARLY 


ing to the prescribed method,®° or rule;*! at certain 
intervals or periods;°? conformable to law or cus- 
tom;°* constituted, appointed, or conducted in the 
proper manner;°* continuously;®® duly author- 
ized;°® in accordance with law,°? or with some con- 
stant or periodic rule or practice;°® in a regular 
manner;°° in a way or method accordant to rule 
or established mode;*° in compliance with some pre- 
seribed or adopted rule or order;*! in conformity 
with established or prescribed usages, rules or dis- 
eipline;*? in due order®* or time;®* in uniform or- 
der ;°° methodically ;** regular in point of time.®? 
Ordinarily it implies uniformity, continuity, consist- 
ency, and method,°* or something of fixedness and 
permanence,°® and excludes the idea of occasional, 
accidental, incidental, or casual use,7° but it has 
been held not synonymous with “constaney’™! or 
“continuously.”72, As used in legal proceedings, 
the term has a broader meaning,’*® and is ordinarily 
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used in the sense of “duly,”’’* which means “law- 
fully”?® or “legally.” 


Phrases: “Any trade or business regularly ear- 
ried on,”*? “duly and regularly paid,”’*® “promptly 
and regularly, 79 “regularly admitted to practice, phe 

“regularly and lawfully condueting,’®! “regularly 
appointed,”®? “regularly called for trial,”®? “Teg- 
ularly conducted college,”’+ “regularly doing busi- 
ness,”8> “reoularly elected,”’®* “regularly em- 
ployed,”’’? “regularly employed in the coasting 
trade,”®® “regularly employ less than [a certain 
number of men],”°® “regularly engaged in active 
conduct of corporation’s affairs,”’®° “regularly en- 
gaged in transporting alien immigrants,”?! “regu- 
larly established high schools of the state,”®? “reg- 
ularly exercising corporate franchises,”’®? “regularly 
filed in a cause,”®* “regularly given in for taxes,’”®® 
“reoularly held,”’®® “regularly holding court,”®7 “reg- 
ularly incorporated,”®S “regularly in service,’’?® 


50. Rodwell v. Rowland, 137 N. 
C. 617, 639, 50 SE 319. 


_{a] In the phrase “until an elec- 
tion can be regularly held,’ the ad- 
verb “regularly” qualifies the word 
“held” and refers not so much: to 
the time as to the manner of hold- 
ing the election, that is, according 
to the prescribed method or rule. 
Rodwell v. Rowland, 137 N. C. 617, 
639, 50 SE 319. 


51. Ex p. Cain, 39 Ala. 440, 442; 
Macon, ete., R. Co. v. Little, 45 Ga. 
370, 383; Rodwell v. Rowland, 137 
Ne C22617,..689, 50 SH 319. 


52. Webster D. [quot Zulich v. 
Bowman, 42 Pa. 838; 87]. See Com. 
v. People’s Express Co., 201 Mass. 


564, 88 NE 420, 426, 131 AmSR 416 
(‘may relate to stated times’). But 
see Grand Trunk Western R. Co. v. 
State, 40 Ind. A. 695, 82 NE 1017, 
1019 (refusal of instruction defining 
the word as: “at certain times or 
certain intervals of time, according 
to some certain, uniform and well- 
established practice,” held not er- 


ror). 

[a] Similar definition.—‘At fixed 
and certain intervals.” Lamb sv. 
Wayne County Auditors, 235 Mich. 


95, 107, 209 NW 195. 


53. Matter of McCusker, 23 Misc. 
446, 450, 51 NYS 281 [quot Terr. v. 


McGrath, 16 N. M.-202, 114 P 364, 
367]. P 
54 Matter of McCusker, supra 


{quot Terr..v. McGrath, supra]. 


55. Lamb v. Wayne County Audi- 
tors, 235 Mich. 95, 107, 209 NW 195. 
See U. S. v. Atlantic Fruit Co., 212 


Fed: 711, 718, 129 CCA 321...But see 
infra text and note 72. 
56. Matter of McCusker, 23 Misc. 


446, 450, 51 NYS 281. 

57. U.S. v. Atlantic Fruit Co., 212 
Fed. 711, 713. See Wilson v. Gray, 
127 Mass. 98, 99. 

58. Green v. Benedict, 102 Conn. 
Ps, alias 520% 


[a] In construing 
Compensation Act the court said: 
this case . . the commissioner 
has found that the number of em- 
ployees varied from day to day, not 
in accordance with any rule or prac- 
tice, but that the number was de- 
pendent upon whether the employees 

were at liberty to and de- 
sired to work upon particular days.” 


Workmen’s 
“In 


Green v. Benedict, 102 Conn. 1, 3, 
4,128 A 20. 

59. Belleville v. Citizens’ Horse 
R.-Co., 152 11). 171, 183, 38 NE 584, 


26 LRA 681 [quot Terr. v. McGrath, 
16 N. M. 202, 114 P 364, 367]. 


60. Belleville v. Citizens’ Horse 


R. Co., supra [quot Terr. v. McGrath, 
supra]. 

61. 0-3. Wi Dodger, Coca. OR: 
Pushes Co., 110 Md. 374, 72 A 1036, 

62. Webster Int. D. [quot Tag- 
gart v. Multnomah County School 
DISUIINO vel eote Or. 295, 01S So cele Lg), 
1120, 191 P* 659). 

[a] Similar definition.—‘‘In con- 
formity with the established mode.” 
Grand Trunk Western R. Co. v. State, 


40 Ind. A. 695, 82 NE 1017, 1019. 


Citizens’ Horse 
171, 183, 38 ae 584, 
Dodge Co. Vv. A. 
110 Md. 374, 72 A nioat. 


63. Belleville v. 
ReCor, 21525001, 
26 LRA 681; 
Hughes Co., 
HOS oe 


64. J. W. Dodge Co. 
Co., supra. 

65. Webster D. [quot Zulich v. 
Bowman, 42 Pa. 83, 87]; Ex p. Cain, 
39 Ala. 440, 442; Belleville v. Citi- 
zens’ Horse R. Co., 152 Ill. 171, 183, 
38 NE 584, 26 LRA 681. 


66. Ex p. Cain, supra; Belleville 
v. Citizens’ Horse R. Co., supra. 

67. Lamb v. Wayne County Audi- 
tors, 235 Mich. 95, 107, 209 NW 195. 


68. Carter v. Reardon-Smith Line, 
145 Md. 545, 558, 129 A 839. 


69. Com. v. Peoples’ Express Co., 
201 Mass. 564, 88 NE 420, 426, 131 
AmSR 416. See Wilson v. Gray, 127 
Mass. 98, 99. 


70. Carter v. Reardon-Smith Line, 
148 Md. 545, 558, 129 A 839. 


71. Mobile Liners v. McConnell, 
220 Ala. 562, 126 S 626, 629. 


"72. Ex p. Cain, 39 Ala. 440, 442. 
But see U. S. v. Atlantic Fruit Co., 
212 Weda Lily Wise LZ" COATS 2 K(as 
used. in ActssMar. 3, 1893, '¢c° 206 § 
8, [27 St. at L. 570] governing trans- 
portation of alien immigrants, Con- 
gress evidently intended “a continu- 
ous employment’). See also supra 
text and note 65. 


Viet) IOS. Digs 1 eilek 
89, 92, 119 NYS 866. 


v. Hughes 


135 App), Div: 


74. Peo. v. Reid, supra. 

75. Peo. v. Reid, supra. See Mat- 
ter of McCusker, 23 Misc. 446, 450, 
51 NYS 281. 


{a] “Lawfully” not distinguish- 
able.—‘“Although the statute uses 
awfully’ and the stipulation ‘regu- 
larly’ it is, so far as this proceed- 
ing [application to revoke license] 
is concerned, an idle waste of time 
and words to undertake to distin- 
guish them in meaning.’ 


McCusker, 23 Misc. 446, 450, 51 NYS 
281. 
76. Peo. v. Reid, 135 App. Div. 


Matter of) 


89, 92, 119 NYS 866. 
77. Goldberg v. Internal Revenue 


A | Comr., 36) 8. Gd) dbs 


78. Macon, etce., 
45 Ga. 370, 392. 


79. Dodge Co. v. H. A. Hughes 
Co., 110 Md. 374, 72 A 1036, 1039. 


[a] “Promptly” compared and 
Bia el a with “regularly.’,—Dodge 
Co. v. H. A. Hughes Co., 110 Md. 374, 
722A i036. 1039. 


80. Hanson v. Grattan, 84 Kan. 
843, 847, 115 P 646, 34 LRANS 240. 


81. Com. v. People’s Express Co., 
201 Mass. 564, 582, 88 NE 420, 131 
AmSR 416. 


82. Taggart v. Multnomah Coun- 
ty School Dist. No. 1, 97 Or. 95, 188 
PANS T1205 ote P 659. 


83. Union Pac. R. Co.:v. Horney, 
5 Kan. 340, 346. 

84. Peo. v. Reid, 
89, 92, 119 NYS 866. 

85. Carter v. Reardon-Smith Line, 
Ltd., 148 Md. 545, 558, 129 A 839. 

86. Rodwell v. Rowland, 137 N. 
C. 617, 647, 50 SH 319. 

87. Mobile Liners v. McConnell, 
220 Ala. 562, 126 S 626, 630; Ex p. 


IR. Corp vaoivile; 


135 App. Div. 


Cain, 39 Ala, 440, 442. 

88. Chase ‘Vv. Philadelphia, etc., R. 
Co., 135 Mass. 347, 349; Wilson v. 
Gray, 127 Mass. 98, 99. 

89. Mobile Liners v. McConnell, 


220 Ala. 562, 126 S 626, 629; 
ye Benedict, 102 
0. 


Green 
Conn. 1, 4, 128 -A 


90. Atlantic Coast Distributors v. 


Internal Revenue Comr., 33 F. (2d) 
Midas lowe 
91.) US. vor Atlantic  -Hiruitn Oo 


212) Fed. 711, 713,129. CCA 821. 
also Aliens § 71. 


92. San Francisco Bd. of Educa- 
tion v. Hyatt, 152 Cal. 515, 518, 93 
P 117. See also Schools and School 
Districts [35 Cyc 812, 849]. 

93. Carter v. Reardon-Smith Line, 
ae Mage 545, 558, 129 A 839. 

Perna. pi cca te 
202, 114 P 364, 367 


95. Macon, iy 
45 Ga. 370, 383. 


96. See Rodwell v. Rowland, 
N. C. 617, 639, 50 SE 319. 


97. Lamb v. Wayne County Bd. 
of Auditors, 235 Mich. 95, 100, 107, 
209 NW 195. 

98. U.S. v. Payne, 20 App. (D. C.) 
606, 615; Wise v. State Veterinary 
Bd., 138 Mich. 428, 432, 101 NW 562. 


99. Empire Glass, ete. Co. v. Bus- 
sey, 33 Ga. A. 464, 126 SE 912. 


See 


16 N. M. 
Ri. (Co. vs) Wittle; 
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pe Pee issued,”! “regularly laid out,”? “regular- 
ly ordained,’’® “regularly qualified oculist or physi- 
cian,’’* “regularly qualified physician, 
tried as in other civil eases,”® “regularly visited at 
and “until an election can be 


least once a week,”? 
regularly held.’ 
REGULATE.?® 


[§ 1] A. In General. 


through the noun regula, a rule.?° 


The term is derived from 
the Latin word rego, signifying to guide or direct, 
The term is one 


REGULARLY—REGULATE 


5 “reoularly 


very comprehensive in its scope.* 
diversity of opinion as to what is fee meaning of 
the word, and as to its application to a particular 
state of facts,14 some courts giving to the term a 
somewhat restricted,?® and others giving to it a lib- 
eral, construction.+® 


There is some 


It means!? and implies!’ both 


government and restriction. 


[§ 2] 


duct ;?1 


of broad import,'? has a broad meaning,’? and is 


1. See Smeltzer v. White, 92 U. S. 
390, 392, 23 L. ed. 508: 


2. Missouri, ete., R. Co. v. Long, 


27 Kan. 684, 695. 

3. Ex p. Cain, 39 Ala. 440, 441. See 
also Religious Societies § 72. 

4. State v. Rust, 119 Wash. 480, 


206 P 33, 34. See also Physicians 
and Surgeons §§ 4, 10, 


5. Anderson v. National Casualty 
Co., 151 App. Div..439, 135 NYS 889, 
890. See Bass v. Pioneer L. Ins. Co., 
206 Mo. A. 626, 227 SW 639. See also 
Physicians and Surgeons §8§ 4, 20, 22. 

6. Harton v. Avondale, 147 Ala. 
458, 469, 41 S 934 


7. Bass v. Pioneer L. Ins. Co., (Mo. 
A.) 227 SW 639. 

8. Rodwell v. Rowland, 137 N. C. 
617, 639, 50 SE 319. 


9. See Regulation post. 


10. Conlin v. San Francisco, 114 
Gal. 404, 411, 46 P 279, 33: LRA 752 
[cit Byrne’s Case, 34 Pa. Co. 513, 526]. 
See State v. Clarke, 54 Mo. 17, 34, 14 
AmR 471 (“from its Latin origin, 
needs no explanation’) [quot St. 
Louis v. Atlantic Quarry,’ etc., Co., 
244 Mo. 479, 486, 148 SW 948]. 

11. St. Louis v. Western Union 
Tel. Co., 149 U. S. 465, 469, 138 SCt 990, 
37 L. ed. 810 [quot Owensboro v. 
Cumberland Tel., etc., Co., 230 U. S. 
59, 69, 33 SCt 988, 57 L. ed. 1389; Bal- 
timore v. Baltimore Trust, etc., Co., 
166 U. S. 673, 684, 17 SCt 696, 41 L. 
ed. 1160; Owensboro v. Cumberland 
Tel ete; (Co., 74 -ed: 739, 750, 99 
CCA 1; Sluder v. St. Louis Transit 
Co., 189 Mo. 107, 88 SW 648, 651, 5 
LRANS 186; State v. Murphy, 134 
Mo. 548, 561, 31 SW 784, 34 SW 51, 
35 SW 1132, 56 AmSR 515, 34 epee 
369; Southwestern Tel., etc., Co: 
HPabiasy al’ ex wCives A.) 174 SW 636, 
641; Madison v. Southern Wisconsin 
R. Co., 156 Wis. 352, 146 NW 492, 501, 
10 ALR 910]; Churchill v. Detroit, 
153 Mich. .98, 95, 116 NW 558. 


12. State R. Commn. v. Kansas 
City Southern R. Co., 111 La. 133, 35 
S 487 [quot State v. Brooks- Scanlon 
Co., 143 La. 539, 78 S 847, 848]. 


fa] “It has been given a compre- 
hensive meaning.’’—Cote v. Highland 
Park, 173 Mich. 201, 216, 1389 NW 
69; Ogden City v. Leo, 54 Utah 556, 
182) 530, 532; 5 ALR 960: 


13. Owensboro v. Cumberland Tel., 
etc., Co., 230 U.S. 58, 69, 33 SCt 988, 
57 L. ed. 1389; Baltimore v. Baltimore 
Mrust Coy 166 U. S. 673,684, 17 Sct 
696, 41 L. ed. 1160; St. Louis v. West- 
ern Union Tel. Co., 149 U. S. 465, 469, 
13 SCt 990, 37 L. ed. 810; Owensboro 
v. Cumberland Tel., etc., Co., 174 Fed. 
739, 750, 99 CCA 1; Sluder v. St. Louis 
Transit Co., 189 Mo. 107, 88 SW 648, 
651, 5 LRANS 186; State v. Murphy, 
134 Mo. 548, 561, 31 SW 784, 34 SW 
51, 35 SW 1132, 56 AmSR 515, 34 LRA 


369; Southern R. Co. v. Russell, 133 
Va. 292, 300, 112 SE 700; Madison 
v. Southern Wisconsin R. Co., 156 


Wis. 352, 146 NW 492, 501, 10 ALR 
910. 


{a] “It is the word used in the 
federal constitution to define the pow- 
er of congress over foreign and inter- 
state commerce, and he who reads 
the many opinions of this court will 
perceive how broad and comprehen- 


sive it has been held to be.” St. Louis 
v. Western Union Tel. Co., 149 U.S. 
465, 469, 13 SCt 990, 37 L. ed. 810 


[quot Owensboro y. Cumberland Tel., 
ete, Co 2s0= Urs. bo, "69, oe NOt Yas, 
57 L. ed. 1889; Baltimore v. Baltimore 


Trust, Cor, 66> U.S, 673> 684, 17 SCE 
696, 41 L. ed. 1160; Owensboro v. 
Cumberland Tel., etc., Co., 174 Fed. 
HBO T5099 \CCAS ie ‘Sludertyv. St. 


Louis Transit Co., 189 Mo. 107, 88 SW 
648, 651,,5 LRANS 186; State v. 
Murphy, 134 Mo. 548, 561, 31 SW 784, 
4 SW 51, 35 SW.1132, 56 AmSR 515, 
34 LRA 369; Madison v. Southern 
Wisconsin R. Co., 156 Wis. 352, 146 
NW 492, 501, 10 ALR 910]. See also 
Commerce § 5 et seq. 


[b] “It is comprehensive enough 
to cover the exercise of authority over 
the whole subject to be regulated.” 
Southern R. Co. v. Russell, 133 Va. 
292, 300, 112 SE 700. 


14. Tolle v. New Braunfels, 
Civ. A.) 154 SW 345, 347. 


15. Tolle v. New Braunfels, supra. 
See also cases infra §§ 2, 6. 


16. Tolle v. New Braunfels, supra. 
See also cases infra §8§ 2, 


17. Cote: v. Highland Park, 173 
Mich. .201, 216, 139 NW 69; Westgate 
Va Adnian! fp. 161) Michmesassoon d26 
NW 422 [cit Home Tel. Co. v. Michi- 
gan R. Commn., 174 Mich. 219, 140 
NW 496, 499, and quot Johnson vy. 
Sergeant, 168 Mich. 444,°447, 134 NW 
468 (quot State v. Miller, 33 N. M. 
200, 263 P 510, 514); Southern R. Co. 
v. Russell, 133 Va. 292, 302, 112 SH 
700]; Ogden City v. Leo, 54 Utah 556, 
182 P 530, 582, 5 ALR 960. See also 
cases infra §§ 2, 3. 


18. See infra §§ 3, 4. 


19. Standard D. [quot Butte v. 
Paltrovich, 30 Mont. 18, 22, 75 P 521, 
104 AmSR 698]; Dougherty v. Aus- 
tin, 94 Cal. 601, 604, °29 PP 1092,-16 
LRA 161. See Com. v. Bailey, 81 Ky. 
395, 398. 


20. Century D. [quot Savanna v. 
Robinson, 81 fll. A. 471, 480]; Stand- 
ard D.:[quot State v. Fields, (Mo. A.) 
263 SW 853, 857; Van Ingen v. Hud- 
son Realty Co., 106 App. Div. 444, 448, 


(Tex. 


94 NYS 645]; Webster D. La uot 
Dougherty v. Austin, 94 Cal. BOL, 
29 P1092, 1099 (dis. op.); Otto Gas- 


Engine Works v. Hare, 64 Kan. 78, 82, 
67 P 444; Lauck v. Reis, 310 Mo. 184, 
274 SW 827, 832; State v. Ream, 16 
Nebr. 681, 683, 21 NW 398; Byrne’s 
Case, 34 Pa. Co. 513, 524; Fowler v. 
Anderson, 131 S. C. 4738, 128 SE 410, 
412; State v. McCann, 4 Lea (Tenn.) 
1, 13]; Marion v. Chandler, 6 Ala. 
899, 902; Arnold v. Sullenger, 200 
Cal. 632, 254 P 267, 268; In re McCoy, 
LOiCal. Al 116.137, 101 419 Bewis= 
ton v. Isaman, 19 Ida. 653, 665, 115 P 
494; Hronek v. Peo., 134 Ill. 139, 144, 
24 NE 861, 23 AmSR 652, 8 LRA 837; 


B. Meanings Enumerated. 
by established mode, 
to control,” 


To adjust?® 
method, or rule;?° to con- 
by rule, method, or established 


Peo. v. Blue Mountain Joe, 129 Il]. 
370, 377, 21 NE 923; Higgins v. Mitch- 
ell County, 6 Kan, A. 314, 52 P72, 735 
Weadock v. Judge Recorder’s Court, 
156 Mich. 376, 379, 120 NW 991, 1382 
AmSR 527, 16 AnnCas 720; Churchill 
v. Detroit, 153 Mich. 93, 95, 116 NW 
558; Simpkins v. State, 35 Okl. Cr. 
143, 249 P 168, 170; Andrews v. State, 
3 Heisk. (Tenn.) 165, 195, 8 AmR 8; 
Ogden City v. Leo, 54 Utah 556, 182 
P5320, 532, > AUR 960: 

fa] Similar definitions.—(1) 
adjust by rule or regulation.” 
nek v. Peo., 134 Ill. 139, 144, 24 NE 
861, 23 AmSR 652, 8 LRA 837. (2) 
“TG adjust by rules or. method.” 
Worcester D. [quot Duckwall v. New 
Albany, 25 Ind. 283, 284]. 


21. Chicago Packing, ete., Co. v. 
Chicago, 88 Ill. 221, 225, 30 AmR 545 
[quot Perry v. Salt Lake City, 7 Utah 
143, 148, 25 P 739, 998, 11 LRA 446]. 

22. Mondou v. New York, etc., R. 
Cos, 22:3, UrsSa 1, (£7) 22s SCt £69,060 tas 
ed. 327, 38 LRANS 44 [quot Ft. Smith, 
etc... Cow v.. Blevins, 35 (OK 3378; 
387, 130 P 525];,McPherson v. State, 
174 Ind. 60, 90 NE 610, 615; 31 LRA 
NS 188; Gastineau v. State, 7 Okl. 
Cr. 512, 124 P 464, 465; Overton v. 
State, 7 Okl.Cr. 203, 114. P 1132, 123 
P 175, 176; Titsworth v. State, 2 Okl. 
Cr. 268, 272, 101 P 288; Kwong Sing 
v. Manila, 41 Philippine 103, 108; 
Young v. Fountain Inn School, 64 S. C. 
131, 187, 41 SE 824; State v. McPher- 
son,-30 S. D. 547, 1839 NW _ 368, 370 
[cit Cyc]; Southwestern Tel., ete., 
Co:-v. Dallas: (Tex. Ciy Aj T4 SW 
636, 641 [cit Cyc]; Perry v. Salt Lake 
City, supra. See Cutrona vy. Wilming- 
ton, 18 Del. Ch. 434, 127 A 421, 424; 
Com. v. Bailey, 81 Ky. 395, 398. 


fa] Similar definition.—‘It is the 
control and government of the thing 
to be regulated.” Byrne’s Case, 34 
PassCow sto. 625. 

[b] Title “an act to regulate the 
fees and salaries of certain public 
officers” was “intended to describe a 
law, the purpose of which was to 
control, adjust, and limit the sums 
the officers named were thereafter to 
receive for their services as Officials.” 
Com. v. Bailey, 81 Ky. 395, 396, 397. 


[ce] “Control” synonymous.—Web- 
ster D. sub verb ‘control’ [quot Fow- 
ler v. Anderson, 131 S. C. 4738, 128 SE 
410, 412]; State v. McPherson, 30 S. 
D. 547, 139 NW 368, 370 [cit Cye]: 
See also Control 13 C. J. p 841 note 
47. 


{d] “Control” distingunished.—‘“‘In 
its primary sense the word ‘control’ 
imports & check by a countercheck 
or register or duplicate account. 
Gradually an enlarged meaning has 
been given to the word, so that it 
now means ‘to exercise a restraining 
influence over;’ ‘to check;’ ‘to counter- 
act;? “to [restraink\ ‘to regulate:s2” 
Young v. Fountain Inn Graded School, 
64 S. C. 131, 147, 41 SE 824. 


fe] “Of wider import than ‘con- 
trol” ’—Owensboro y. “Cumberland 
Tel., ete., Co., 174 Fed. 739, 750, 99 


“Do 
Hro- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


mode;*° to control the manner in which a thing is to 
be done;** to direct;?° to direct by rule or restric- 
to direct or manage according to certain 
to direct the mode in whieh a 


tionsa> 
ehendards or laws;?? 


matter?’ or transaction shall be conducted ;? 
dispose;*° to establish;3! to fix®? the manner in 
which a thing is to be done;?° to foster;** to gov- 


REGULATE 


to 


ern®°® by or subject to, certain rules or restrictions ;#° 


CCA 1; Madison v. Southern Wiscon- 
sin R. Co., 156 Wis. 352, 146 NW 492, 
501, 10 ALR 910. 


[f{] “Control has a broader mean- 
ing than regulate. It carries with it 
the power to stop, to put an end toa 
going concern. In short to prohibit 
it.’ Fowler v. Anderson, 131 S. C. 
473, 128 SE 410, 412. 


“Control” see 13 C. J. p 837 et seq. 


23. Webster D. [quot Lauck Vv. 
Reis, 310 Mo. 184, 274 SW 827, 832 
(but substituting “contend” for ‘“con- 
trol’); Fowler v. Anderson, 131 S. C. 
473, 128 SE 410, 412]. 


24. Southern R. Co. v. Russell, 133 
Va. 292, 300, 112 SE 700. 


25. Century D. [quot Savanna v. 
Robinson, 81 Ill. A. 471, 480; Byrne’s 
Case, 34 Pa. Co. 518, 524]; Worcester 
D. [quot Duckwall v. New Albany, 25 
Ind. 2838, 284]; Chicago Packing, etc., 
Coney. Chicago) 88-1 2215225; °30 
AmR 545 [quot Perry v. Salt Lake 
City,77 Utah 143, 148, 25=P 739, 998; 
11 LRA 446]; Southwestern Tel., etc., 
Co. v. Dallas, (Tex. Civ. A.) 174 SW 
636, 641 [cit Cyc]. 

26. Bouvier L. D. [cit Newton 
County v. State, 161 Ind. 616, 620, 69 
NE 442 (quot Kraus v. Lehman, 170 
Ind. 408, 416, 83 NE 714, 84 NE 769)]; 
Webster D. [quot Little Rock v. Rein- 
man-Wolfort Auto. Livery Co., 107 
Ark. 174, 155 SW 105, 106; Dougherty 
v. Austin, 94 Cal. 601, 29 P 1092, 1099, 
16 LRA 161 (dis. op.); Ex p. Pricha, 
70 Fla. 265, 70 S 406, 409; Ex p. Lew- 
insky, 66 Fla. 324, 325, 63S 577; Otto 
Gas-Engine Works v. Hare, 64 Kan. 
78, 82,67 P 444; Lauck v. Reis, 310 Mo. 
184, 274 SW 827, 832 (quot State v. 
Tippett, 317 Mo. 319, 296 SW 132, 136); 
State v. Rearn, 16 Nebr. 681, 683, 21 
NW 398; Peo. v. Brooklyn Excise Bd., 
16 NYS 798, 799; Byrne’s Case, 34 Pa. 
Co. 5138, 524; Fowler v. Anderson, 131 
Si Cy 478) 128 (SE 4110, 4112" *State ive 
McCann, 4 Lea (Tenn.) 1, 13 (but sub- 
stituting “instruction” for “restric- 
tion” in the quotation)]; Arnold v. 
Sullenger, 210 Cal. 632, 254 P 267, 268; 
In re McCoy, 10 Cal. A. 116, 137, 101 
P 419; Higgins v. Mitchell County, 6 
Kan. A. 314, 51°P) 72,73; Weadock 
v. Judge Recorder’s Court, 156 Mich. 
376, 379, 120 NW 991, 132 AmSR 527, 
16 AnnCas 720; Churchill v. Detroit, 
153 Mich. 93, 95, 116 NW 558. 


27. Standard D. [quot State v. 
Fields, (Mo. A.) 263 SW 853, 857; 
Butte v. Paltrovich, 30 Mont. 18, 22, 
75 P 521, 104 AmSR 698; Van Ingen 
v. Hudson Realty Co., 106 App. Div. 
444, 448, 94 NYS 645]. 


28. Byrne’s Case, 34 Pa. Co. 513, 
526. 

29. Conlin v. San Francisco, 114 
Gals 40424915 46 P 2:79, 33) LRA: 752 


[eit Byrne’s Case, supra]. ‘ 


30. Worcester D. [quot Duckwall 
v. New Albany, 25 Ind. 283, 284]. 


31. Arnold v. Sullenger, 200 Cal. 
632, 254 P 267, 268. See Duckwall v. 
New Albany, 25 Ind. 283, 285 (correla- 
tive of ‘“‘establish’’). 


32. Arnold v. Sullenger, supra; 
Dougherty v. Austin, 94 Cal. 601, 604, 
Zo 8342-29 2 1092, Ga dle Ace toss; 
Southern R. Co. v. Russell, 133. Va. 
292, 300, 112 SE 700. See Higgins v. 
Mitchell County, 6 Kan. A. 314, 51 P 
72, 73. But see Dougherty v. Austin, 


—— 


94 Cal. 601, 29 P 1092, 1099, 16 LRA 
161 (dis. op.). 

fa] “Fix” and “regulate” com- 
pared.— Dougherty v. Austin, 94 Cal. 
601, 29 P 1092, 1099, 16 LRA 161 (dis. 
op.); Higgins v. Mitchell County, 6 
Kans AC Sa 51a? 125 os 


[b] It “has much greater latitude 
of meaning than ‘fix,’, which includes 
the notion of inflexibility and rigid- 
ity.’ Dougherty v. Austin, 94 Cal. 
ores 29 P 1092, 1099, 16 LRA 161 (dis. 
op.). 

[ec] “Fix” not equivalent.—‘‘I can 

find no authority in either common or 
law literature for giving to the word 
‘regulate’ the meaning of ‘fix.’ 
I find no general or law dictionary 
which uses the word ‘fix’ at all in de- 
fining the word ‘regulate,’ or gives one 
as the synonym of the _ other.” 
Dougherty v. Austin, 94 Cal. 601, 29 RB 
1092, 1099, 16 LRA 161 (dis. op.) 


“Fix” see 26 C. J. pp 646, 647. 


33. Southern-R. Co. v. Russell, 133 
Va. 292, 300, 112 SE 700. 

384. Mondou v. New York, etc., R. 
Co,,- 223° U.S: 15.4%, 32, SCt- 169, 56) L. 


ed. 327, 38 LRANS 44 [quot Ft. Smith, 
etc., R. Co. v. Blevins, 35 OKl. 378, 387, 
130 P 525]. 


35. Webster Int. D. [quot Fisher v. 
Brower, 159 Ind. 139, 148, 64 NE 614; 
State v. Ream, 16 Nebr. 681, 683, 21 
NW 398]; Worcester D. [quot Duck- 
wall v. New Albany, 25 Ind. 283, 284]; 
Chicago Packing, etc., Co. v. Chicago, 
88 Ill. 221, 225, 30 AmR 545 [quot 
Perry v. Salt Lake City, 7 Utah 143, 
148, 25 P 739, 998, 11 LRA 446]; Otto 
Gas-Engine Works v. Hare, 64 Kan. 
78, 81, 67 P 444; Dillon v. Erie R. Co., 
19 Misc. 116, 120, 43 NYS 320; Simp- 
kins -v; State,=35. Okli-Cr. «143, 249 )P 
168, 170; Sing v. Manila, 41 Philippine 
103, 108; Southwestern Tel., etc., Co. 
Ve Dallas (hex.cCivaca. s 4SiWeess: 
641 [cit Cyc]. 


[a] “Govern” synonymous.—Web- 
ster D. [quot State v.. Ream, 16 Nebr. 
681, 683, 21 NW 398]; Otto Gas-En- 
gine Works v. Hare, 64 Kan. 78, 81, 


67 P 444; Dillon v. Erie R. Co., 19 
Mise. 116, 120, 43 NYS 320; Byrne’s 


Case, 34 Pa. Co. 5138, 524. 
“Govern” see 28 C. J. p 749. 


36. Century D. [quot Savanna v. 
Robinson, 81 Ill. A. 471, 480; Lauck v. 
Reis, 310 Mo. 184, 274 SW 827, 832; 
Rochester v. West, 29 App. Div. 125, 
130, 51 NYS 482 (quot Little Rock v. 
Reinman-Wolfort Auto Livery Co., 
107 Ark. 174, 155 SW 105, 106; Matter 
of Siracusa, 125 Misc. 882, 885, 212 
NYS 400; Byrne’s Case, 34 Pa. Co. 
513, 524; Tacoma v. Keisel, 68 Wash. 
685; 691. 124 P 137,40 LRANS! 757: 
Madison v. Southern Wisconsin R. Co., 
156 Wis. 352, 146 NW 492, 501, 10 
ALR 910)]; Lewiston v. Isaman, 19 
Ida. 653, 665, 115 P 494. - 


[a] Similar definition.—‘‘To regu- 
late, means that the business may be 
engaged in or carried on subject to 
established rules or methods, or under 
conditions prescribed in the statute.” 
Hickey v. State, 114 Ark. 526, 530, 170 
SW 562. . 

37. Standard D:. [quot State v. 
Fields, (Mo. A.) 263 SW 8538, 857; Van 
Ingen v. Hudson Realty Co., 106 App. 
Div. 444, 448, 94 NYS 645]. 

88. Standard D. [quot State v. 
Fields, supra; Butte v. Paltrovich, 30 
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to govern by method or established mode,*’ or by 
rule;?® to lay down the rule by which a thing shall 
be done;*® to order by rule, method, or established 
mode;*° to prescribe*! a rule for acting,*” or the 
manner in which a thing licensed may be conduct- 
ed;** to produce uniformity of motion or action;** 
to protect;*® to provide for;*® to put*? or keep in 


Mont. 18, 22, 75 P 521, 104 AmSR 698; 
Van Ingen v. Hudson Realty Co., su- 
pra]. 

39. Anderson L. D. [quot State v. 
Lowry, 166 Ind. 372, 389, 77 NE 728, 4 
LRANS 528, 9 AnnCas 350]; South- 
western Tel., etc., Co. v. Dallas, (Tex. 
Civ. A.) 174 SW 636, 641. 

40. Standard D. [quot State v. 
Fields, (Mo. A.) 263 SW 853, 857; Van 
Ingen v. Hudson Realty Co., 106 App. 
Div. 444, 448, 94 NYS 645]. 

41. See Cutrona v. Wile ie coi, 13 
Del. Ch. 434, 127 A 421, 425. 


[a] “Prescribe” has broader mean- 
ing than “regulate.” Cutrona v. Wil- 
ping ton, 13 Del. Ch. 434, 127 A 421, 
425. 


“Prescribe” see 49 C. J. p 1333. 


42. Conlin v. San Francisco, 114 
Cal. 404, 411, 46 P 279, 33 LRA 752 
[cit Byrne’s Case, 34 Pa. Co. 513, 526 
(“a rule of action’)]. See Ritchhart 
v. Barton, 193 Iowa 271, 274, 186 NW 


851; Southern R. Co. v. Russell, 133 
Va. 292, 300, 112 SE 700. 
[a] Similar definitions. (1) “To 


prescribe a rule or method for doing 
a thing.” Southern R. Co. v. Russell, 
133 Va. 292, 300, 112 SE 700. (2) “To 
prescribe all reasonable rules, regu- 
lations and conditions.” Ritchhart v. 
Barton, 198 Iowa 271, 274, 186 NW 
851. (8) ‘To prescribe rules or laws 
by which. . [something] is ee ie 
governed.” Buffalo, ete., R. 

Butlalo, esl Ne aye) 209, ye ta Sane 
Matter of Wright, 63 HowPr GCNE Ys) 
345, 347]. (4) To prescribe rules for 
the government of the cars in the 
city.’ Shreveport Tract. Co. v. 
Shreveport, 122 La. 1, 47 S 30, 43, 129 
AmSR 345 (last three being cases of 
regulating street-cars in city). See 
also Street Railroads [36 Cyc 1445 et 
seq]. (5) “To prescribe the rule by 
which commerce is to be governed.’ 
Gibbons v. Ogden, 9 Wheat. (U. S.) 1, 
196 [cit In re Leasing State Lands, 
18 Colo. 359, 364, 32 P 986 (quot Betts 
v. Land Office Comrs., 27 Okl. 64, 76, 
110 P 766); and quot Peace v. Mc- 
Adoo, 110 App. Div. 13, 16, 96 NYS 
1089; Citizens’ Ins. Co. v. Parsons, 
4 Can. S. C. 215, 271]. See Gloucester 
Ferry Co. v. Pennsylvania, 114 U. S. 
196, 203, 5 SCt 826, 29° Li: ed. 158s But 
see Young v. Fountain Inn Graded 
School, 64 S. C. 131, 137, 41 SE 824. 
See also Commerce § 5 et seq. 

43. Pacific Univ. v. Johnson, 47 
Or. 448, 455, 84 P 704 [quot Lauck v. 
Reis, 310 Mo. 184, 274 SW 827, 832]; 
Ogden City v. Leo, 54 Utah 556, 182 
P 530, 532, 5 ALR 9605 

44. Andrews v. State, 
(Tenn.) 165, 195, 8 AmR 8. 

45. Mondou v. New York, etce., R. 


Comme23 U.S te Aier sees et 169, 56 L. 
ed. 327, 38 LRANS 44 [quot Ft. Smith, 


3 Heisk. 


etc., R. Co. v. Blevins, 35 Okl. 378, 387, 
POM Peo 
46. Ex p. Bell, 19 Fla. 608, 614. 


“Provide for” distinguished.— 
A. 471, 


[a] 
Savanna v. Robinson, 81 Il. 
480. 


“Provide for’ see Provide § 3. 


47. Century D. [quot St. Anthony 
Vv. Brandon, 10 Idan 205, 77 P 322. 325 
(as definition of ‘“‘regulating’’); Sa- 
vanna v. Robinson, 81 Ill. A. 471, 480]; 
Worcester D. [quot Duckwall v. New 
Albany, 25 Ind. 283, 284]; Marion v. 
Chandler, 6 Ala. 899, 902; Lewiston 
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good order;*® to neuteainie to restrict®° win cer- 
tain rules and limitations;*! to rule;°? to subject to 
governing principles®* or laws,°* or to rules or re- 


strictions.°® : 


[§ 3] C. What Implied—1. By Word Itself. The 
word ordinarily implies not so much the creating®® 
or establishment, of°7 a new thing, as the arranging 
in proper order and controlling that which already 
It has been held to contemplate®® or im- 


exists 


REGULATE 


Strait °= 


to be regulated; 
and it has been said that the word im- 
plies fall power over the thing to be regulated,*” 


a power of restriction or re- 


and involves the adoption of a rule or guiding prin- 


ply®°® the continued existence of the subject matter 


Ve isaman; 19 Ida, 653, 665, 1155.P 
494; Andrews v. State, 3 Heisk. 
(Tenn:) 165,195, 8. AmR 8. See U.S. 
Ven Harriss 26) eo "Cas, INO. 15,315; «2 
Sumn. 21 (arrangement in proper or- 
der); Ogden City v. Leo, 54 Utah 
556, 182 P 530, 532, 5 ALR 960 (‘im- 
plies arranging in proper order’). 


48. Century D. [quot St. Anthony 
v. Brandon, 10 Ida. 205, 213, 77 P 322 
(as definition of “regulating’’); Sa- 
vanna v. Robinson, 81 Ill. A. 471, 480]; 
Lewiston vy. Isaman, 19 Ida. 6538, 665, 
115 P 494, 


49. Mondou v. New York, etc., R. 
Co223, Ou. 15 47,32. SCt 169... 56 Ui. 
ed. 327, 388 LRANS 44 [quot Ft. Smith, 
etc., R. Co: iv. Blexins, 35'°Ok!, "378; 
387, 130 P 525 (“with appropriate re- 
gard for the welfare of those who are 
immediately concerned and of the 
public at large’’)]; Dillon v. Erie R. 
Co.; 19: Misc. 116, 120, 43 NYS. 320; 
Sing v. Manila, 41 Philippine 103, 108. 
See Duckwall v. New Albany, 25 Ind. 
283, 285 (correlative of ‘restrain’’). 


fa] “Restrain” compared.—Marion 
v. Chandler, 6 Ala. 899, 902; Chicago 
Packing, etc., Co. v. Chicago, 88 Ill. 
221, 226, 30 AmR 545. 


“Restrain” post. 


50. McPherson v. State, 174 Ind. 
60, 90 NE 610, 615, 31 LRANS 188; 
Minden v. Silverstein, 36 La. Ann. 912, 
914; Southwestern Tel., etcn, (COnEN. 
Dallas, (Tex. Civ. A.) 174 SW "636, 641 
[eit Cyc]; Perry v. Salt Lake City, 7 
Utah 143, 143,925 P 73955939; 11 ERA 
446. 


51. Peo. v. Blue Mountain Joe, 129 
Ill. 370, 377, 21 NE 923. 


52. Webster Int. D. [quot Fisher 
v. Brower, 159 Ind. 139, W438, 64 NE 
614]; Worcester D. [quot Duckwall Vv. 
New Albany, 25 Ind. 283, 284]; Chica- 
go Packing, etc., Co. v. Chicago, 88 Ill. 
221, 225, 30 AmR 545 [quot Perry v. 
Salt Lake City, 7 Utah 1438, 148, 25 P 
739, 998, 11 LRA 446]. 


53. Standard D. [quot State v. 
Fields, (Mo. A.) 263 SW 853, 857; 
Butte v. Paltrovich, 30 Mont. 18, 22, 
75 P 521,104 AmSR 698]; Webster D. 
[quot Little Rock v. Reinman-Wolfort 
Auto. Livery Co., 107 Ark. 174, 155 
SW 105, 106; Dougherty v. Austin, 
94 Cal. 601, 29 P 1092, 1099, 16 LRA 
161 (dis, op.); Fisher v. Brower,*159 
Ind. 139, 148, 64 NE 614; Otto Gas- 
Engine Works v. Hare, 64 Kan. 78, 82, 
67 P 444; Lauck v. Reis, 310 Mo. 184, 
274 SW 827, 832; State v. Ream, 16 
Nebr. 681, 683, 21 NW 398; Byrne’s 
Case, 34 Pa. Co. 518, 524; Fowler v. 
Anderson, 131 S. C. 4738, 128 SE 410, 
412; State v. McCann, 4 Lea (Tenn.) 
1, 13]; Arnold v. Sullenger, 200 Cal. 
632, 254 P 267, 268; In re McCoy, 10 
Cal. A. 116, 137, 101 P 419 (adding “of 
law’’); Peo. v. Blue Mountain Joe, 129 
Ml. 870,377, 21 NE 923; Higgins .v. 
Mitchell County, 6 Kan. A. 314, 51 P 
72, 78; Weadock v. Judge of Record- 
er’s Court, 156 Mich. 376, 379, 120 NW 
991, 182 AmSR 527, 16 AnnCas 720; 
Churchill v. Detroit, 153 Mich. 93, 95, 
116 NW 558; Ogden City v. Leo, 54 
Utah 556, 182 P 530, 532, 5 ALR 960. 


[a] Similar definition.—‘To sub- 
ject to a prescribed course.” Wor- 


cester D. [quot In re Campbell, 14 Ont. 
L. 184, 185, 9 OntWR 345]. 


54. Webster D. [quot Little Rock 
v. Reinman-Wolfort Auto Livery Co., 
107 Ark. 174, 155 SW 105, 106; Otto 
Gas-Engine Works v. Hare, 64 Kan. 
78, 82, 67 P 444; Lauck v. Reis, 310 
Mo. 184, 274 SW 827, 832; State v. 
Ream, 16 Nebr. 681, 683, 21 NW 398; 
Byrne’s Case, 84 Pa. Co. 513, 524; 
Fowler v. Anderson, 131 S. C. 478, 128 
SE 410, 412]; Arnold v. Sullenger, 
200 Cal. 632, 254 P 267, 268; Higgins 
v. Mitchell County, 6 Kan. A. 314, 51 
P 72, 73; Weadock v. Judge of Re- 
corder’s Court, 156 Mich. 376, 379, 120 
NW 991, 132 AmSR 527, 16 AnnCas 
720; Churchill v. Detroit, 153 Mich. 
93, 95,116 NW 558; Ogden City v. Leo, 
A Mal 556, 182° RP 530, 5382, 5°ALR 


55. Standard D. [quot State v. 
Fields, (Mo. A.) 263 SW 853, 857; 
Butte v. Paltrovich, 30 Mont. 18, 22, 
75 P 521, 104 AmSR 698]; Webster 
D. [quot State v. Grier, 27 Del. 322, 
339, 88 A 579; Duckwall v. New Al- 
bany, 25 Ind. 283, 285]; Marion v. 
Chandler, 6 Ala. 899, 902; Simpkins v. 
State, 35 Okl. Cr. 148, 249 P 168, 170. 
ret rehae ae v. Robinson, 81 Ill. A. 


56. Cote .v. Highland Park, 173 
Mich. 201, 216, 139 NW 69; Ogden 
City v. Leo, 54 Utah 556, 182 P 530, 
532, 5 ALR 960. 


B70 (OMS. Nan arriss 26) s\.. Casa Nos 
15,315, 1 Sumn. 21; Byrne’s Case, 34 
Pa. Co. 513, 526. 


58. ‘U. S. v. Harris, supra [cit Cote 
v. Highland Park, supra; Byrne’s 
Case, supra]; Ogden City v. Leo, su- 
pra. 

59. Mernaugh v. Orlando, 41 Fla. 
433, 438, 27 S 34. 


60. Shreveport v. Price, 142 La. 
936, 77 S 883, 885; State v. Clarke, 54 
Mo. 17, 34, 14 AmR 471 [quot St. Louis 
v. Atlantic Quarry, etc., Co., 244 Mo. 
479, 486, 148 SW 948]; Peace v. Mc- 

110 App. Div. 13, 16, 96 NYS 
1039; Pacific Univ. v. Johnson, 47 Or. 
448, 455, 84 P 704 (‘necessarily im- 
plies existence of that which is to be 
regulated”); State v. McCann, 4 Lea 
(Tenn.) 1, 13 (applied to public offi- 
ces); Andrews v. State, 3 Heisk. 
(Tenn.) 165, 180, 8 AmR 8; Morrison 
v. Ingles, (B. C.) [1920] 2 WestWkly 
50, 68. See Atty.-Gen. v. Boston, 142 
Mass. 200, 203, 7 NE 722 (“may often 
imply existence of the thing to be 
regulated’); Peo. v. Coughtry, 58 Hun 
245, 246, 12 NYS 259. 

“To be regulated, the trade must 
subsist.” State v. Columbia, 40 S, C. 
L. 404, 415 [quot In re Hauck, 70 
Mich. 396, 407, 38 NW 269]. 


fa] “Power ‘to alter and regulate’ 
implies that the old jurisdiction shall 
in some degree continue in an altered 
or regulated form.” 
try, 58 Hun 245, 246, 12 NYS 259. 


61. Laundry License Case, 22 Fed. 
701, 702 (“implies to restrain’) [quot 
Peo. v. Schneider, 139 Mich. 6738, 677, 
103 NW 172, 178, 69 LRANS 345, 5 
AnnCas 645]: Cronin vy. Peo; 82°N. -Y. 
318, 321, 37 AmR 564 [cit Bx p. Byrd, 
84 Ala. 17, 20, 4 S 397, 5 AmSR 328; 


Peo. v. Cough-.- 


ciple to be followed.** 


[§ 4] 2. By Power To Regulate. 
regulate, it has been said, 
check,®* and may imply the power to prohibit un- 
der certain circumstances;°° it implies the right to 


The power to 
implies the power to 


Peace v. McAdoo, 110 App. Div. 13, 17, 
96 NYS 1039 and quot Rochester v. 
West, 29 App. Div. 125, 130, 51 NYS 
482 (quot Little Rock v. Reinman- 
Wolfort Auto. Livery Co., 107 Ark. 
174, 155 SW 105, 106; In re Siracusa, 
125 Misc. 882, 885, 212 NYS 400; Ta- 
coma v. Keisel, 68 Wash. 685, 691, 124 
P 137, 40 LRANS 757; Madison v. 
Southern Wisconsin R. Co., 156 Wis. 
352, 146 NW 492, 501, 10 ALR 910)]; 
St. Johnsbury v. Thompson, 59 Vt. 
300, 307, 9 A 571, 59 AmR 731. See 
Minden v. Silverstein, 36 La. Ann. 
912, 913 (to restrict to certain hours 
of the day or days of the week); Dil- 
lon v. Erie R. Co., 19 Misc. 116, 120, 
43 NYS 320. 


[a] “This power confers the au- 
thority to confine the business refer- 
red to to certain hours of the day, 
to certain localities or buildings in a 
city, and to the manner of its prose- 
cution within those hours, localities 
and buildings.” Ex p. Byrd, 84 Ala. 
17, 20, 4 S 397, 5 AmSR 328. 


[b] Not limited to the imposition 
of restrictions.—‘“The word is of far 
broader meaning and includes all di- 
rections by rule of the subject-mat- 
ter. Newark v. Mt. Pleasant Cemete- 
ry Goso58 Nass) L163), 172s A S06. 


[ec] As used in street railroad 
franchise.—“We are of opinion that 
to regulate means such restrictions 
as may beynecessary to protect the 
public, .froms, hia.rom.77 Shreveport 
Tract. Co. v. Shreveport, 122 La. 1, 47 
S 40, 438, 129 AmSR 345. See also 
Street Railroads [36 Cyc 1445]. 


62. Gibbons v. Ogden, 9 Wheat. 
(U. S.) 1, 209, 6 L. ed. 23 [quot Peace 
v. McAdoo, 110 App. Div. 13, 16, 17, 96 
NYS 1039]. 


63. Morse v. Delaney, 
317, 323, 218 NYS 571. 


64. Laundry License Case, 22 Fed. 
701, 702 [quot Peo. v. Schneider, 139 
Mich. 673, 677, 103 NW 172, 173, 69 
LRANS 345, 5 AnnCas 645]. 


65. Cantini v. Tillman, 54 Fed. 969, 
976 (“Regulating a thing is the pro- 
hibition of it, except in accordance 
with certain rules’); Atty.-Gen. v. 
Boston, 142 Mass. 200, 203, 7 NE 722; 
State v. Miller, 33 N. M. 200, 263 P 
510, 513 (within certain limits); Ta- 
coma v. Keisel, 68 Wash. 685, 691, 124 
P 137; 40 LRANS 757 (‘‘seems to im- 
ply some degree of prohibi- 
tion’); Madison vy. Southern Wiscon- 
sin R. Co., 156 Wis. 352, 146 NW 492, 
501; Rex v. Sparks, 13 Bi C.- i116? 10 
DomLR 616, 283 WestLR 6138, 615. See 
State v. Grier, 27 Del. 322, 339, 88 A 
579; Shreveport v. Price, 142 La. 936, 
77 S 888, 885; Bollander v. Ottawa, 
30 Ont. 1, 14, 15 (but power to pro- 
hibit generally not implied); In re 
Barclay. b2 Ur Ch Ow ba 86,00 Gee etre 
see McConvill v. Jersey City, 39 N. J. 
L. 38, 44 (an ordinance to regulate 
and control the driving of cattle 
through the streets of a city did not 
imply that the driving of cattle should 
be prohibited); Peace v. McAdoo, 110 
App. Div. 13, 16, 96 NYS 1039 (does 
ee imply power to prohibit absolute- 
y). 
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For later cases, developments and changes in the law see Annotations, same title and section number. 


lhicense,®* to prescribe rules and regulations for the 
conduct of the business regulated,°* and to rule and - 


direct.®8 


[§ 5] D. What Term Includes. The power to reg- 
ulate, it has been said, carries full power over the 
thing subject to regulation;®® and that, in the ab- 
sence of restrictive words, the power must be re- 
garded as plenary over the entire subject.7° 
power to regulate may include the power to confine 
a business with reference to place’? or time;7? to 
control;7* to grant the use of a [thing] on stated 
conditions ;74 to increase and reduce;*° to license;7° 


66. Laundry License Case, 22 Fed. 
701, 703 [quot Peo. v. Schneider, 139 
Mich. 6738, 677, 103 NW 172, 173, 69 
LRANS 345, 5 AnnCas 645]; State v. 
Clarke, 54 Mo. 17, 33, 14 AmR 471. 
But see Ex p. Garza, 28 Tex. A. 381, 
385, 13 SW 779, 19 AmSR 845 (baway 
houses). 


67. Ogden City v. Leo, 54 Utah 
556, 182 P 530, 532, 5 ALR 960, 


[a] As implying permission.— 
(1) “To regulate an act implies that 
the act shall be permitted but that 
it may be controlled by reasonable 
restrictions as to the manner and 
circumstances of its performance.” 
Austin v. Austin Cemetery Assoc., 87 
Tex. 330, 337, 28 SW 528, 47 AmSR 
114. (2) “To regulate the sale of 
liquor implies ex vi termini that the 
business may be engaged in, or car- 
ried on, subject to established rules 
or methods.” Miller v. Jones, 80 Ala. 
89, 96 [quot In re Hauck, 70 Mich. 396, 
407, 38 NW 269]. 


[b] ‘Term is restricted to ‘‘provid- 
ing a rule for conducting the business 
to be regulated.” In re McCoy, 10 
Cal. A. 116, 140, 101 P 419. 


68 Laundry License Case, 22 Fed. 
701, 702 [quot Peo. v. Schneider, 139 
Mich. 673, 677, 103 NW 172, 173, 69 
LRANS 345, 5 AnnCas 645], 


69. State R. Commn. vy. Kansas 
City Southern R. Co., 111 La. 133, 138, 
35 S 487 [quot State v. Brooks-Scan- 
lon Co., 143 La. 539, 78 S 847, 848]. 


[a] Railroad commission’s power 
to regulate ‘includes the power to see 
to the maintenance of the main track 
and all its switches and spurs as they 
were at the time of taking charge, 
and the power to prevent any change 
when reasonably, in public interest, 
no change should be made.” State R. 
Commn. v. Kansas City Southern R. 
@o., 111 fia. 133;7.138, -35-S 487 [quot 
State v. Brooks-Scanlon Co., 143 La. 
539, 78 S 847, 848]. 


70. Durland v. Durland, 67 Kan. 
7134, 736, 74 BP 274, 63 LRA 959. 


71. Ex p. Byrd, 84 Ala. 17, 20, 4S 
~ 397, 5 AmSR 328; State v. Grier, 27 
Del. 322, 340, 88 A 579; Shea v. Mun- 
cie, 148 Ind. 14, 23, 46 NE 138; Churc- 
hill v. Detroit, 153 Mich. 98, 95, 116 
NW 558; In re Wilson, 32 Minn. 145, 
148, 19 NW 723; St. Louis v. Russell, 
116 Mo. 248, 2538, 22 SW 470, 20 LRA 
721 (designate location of livery sta- 
bles) [quot Little Rock v. Reinman- 
Wolfort Auto. Livery Co., 107 Ark. 
174, 155 SW 105, 106]; State v. Beat- 
tie, 16 Mo. A. 131, 134, 138; Cronin 
Vv; Peo., 82° N.Y. 3818, 321,,37 AmR 
564 (slaughter house); Peo. v. Brook- 
lyn Excise Bd., 16 NYS 798, 799 Qiquor 
store); Austin v. Austin Cemetery 
Assoc., 87 Tex. 330, 337, 28 SW 528, 
47 AmSR 114 (burials); Perry v. Salt 
Lake City, 7 Utah 143, 150, 25 P 739, 
998, 11 LRA 446 (liquor saloon); Ex 
p. Ferguson, 80 Wash. 102, 141 P 322, 
324; In re Virgo, 20 Ont. ‘A, 435, 439. 

72. Ex p. Byrd, 84 Ala. 17, 20, 4 
S 397, 5 AmSR 328; State v. Grier, 
27 Del. 322, 340, 88 A 579; Shea v. 
Muncie, 148 Ind. 14, 23, 46 NE 138; 
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to refuse a license,77_ to require bond from an appli- 
cant therefor,** and to require the taking out of a 


license;*® to prescribe reasonable rules, regulations 


The 


Churchill v. Detroit, 153 Mich. 93, 95, 
116 NW 558; Piqua v. Zimmerlin, 35 
Oh. St. 507, 510 [eit Austin v. Cem- 
etery Assoc., 87 Tex. 330, 337, 28 SW 
528, 47 AmSR 114]; Ex p. Ferguson, 
80 Wash. 102, 141 P 322, 324. See 
Bes: v. Belmont, 35 U. C. Q. B. 298, 


73. Owensboro v. Cumberland Tel., 
etes, Co. 174 Wed: (209, 1250; S91 CANT 
Lewiston v. Isaman, 19 Ida. 653, 665, 
115 P 494; Chicago Dock, etc., Co. v. 
Garrity, 115 Ill. 155, 163, 3 NE 448; 
State v. Ream) 16 Nebr. 681, 683, 21 
NW 398; Byrne’s Case, 34 Pa. Co. 
513, 526; Kwong Sing v. Manila, 41 
Philippine 103, 108. 


74. See cases infra this note. 


[a] Use of street.—St. Louis v. 
Western Union Tel. Co., 149 U. S. 465, 
469, 13 SCt 990, 37 L. ed. 810 (exclu- 
sive use) [quot Owensboro v. Cum- 
berland Tel., etce., Co., 174 Fed. 739, 
751, 99 CCA 1]; Owensboro v. Cum- 
berland Tel., etc., Co., 230 U. S. 58, 69, 
33 SCt 988, 57 L. ed. 1389 (not exclu- 
Sive use). See State v. Murphy, 134 
Mo. 548, 561, 562, 31 SW 784, 34 SW 
51, 35 SW 1132, 56 AmSR 515, 34 LRA 


369. See also Municipal Corporations 
§§ 3760-3814; Railroads §§ 106, 211- 
231; Telegraphs and Telephones [38 


Cyc 1633]. 


75. In re Fleming, 117 Misc. 378, 
191 NYS 586, 590 (railroad fares). 


[a] “Power to ‘regulate’ fares 
necessarily includes the power to in- 
crease the same, if inadequate, just 
as truly as it includes the power to 
reduce them if excessive.” In re 
ee pies 117 Misc. 373, 191 NYS 586, 


76. Laundry License Case, 22 Fed. 
701, 703; Russellville v. White, 41 
Ark. 485, 486; Chicago Packing, etc., 
Co. v. Chicago, 88-11), 221; 225, 30 
AmR ,545 [quot Perry v. Salt Lake 
City, 7 Utah 143,148, 25 P 739, 998, 
11 LRA 446]; Lauck v. Reis, 310 Mo. 
184, 274 SW 827, 832; State v. Clarke, 
54 Mo. 17, 338, 14 AmR 471 [cit and 
foll Byrne’s Case, 34 Pa. Co. 513, 526; 
St. Johnsbury v. Thompson, 59 Vt. 
300, 307, 9 A 571, 59 AmR 731]; State 
v. Cochran, 55 Or. 157, 163, 104 P 419, 
105 P 884. But see Keokuk v. Dres- 
sell, 47 Iowa 597, 599; Burlington v. 
Bumgardner, 42 Iowa 673, 674; Pa- 
cific Univ. v. Johnson, 47 Or. 448, 454, 
84 P 704 (last three cases involve reg- 
ulating sale of intoxicating liquors); 
Ex p. Garza, 28 Tex. A. 381, 385, 13 
SW 779, 19 AmSR 845 (licensing 
bawdy houses not included). See al- 
so Disorderly Houses § 50; Intoxicat- 
ing Liquors §§ 82-86; Licenses §§ 10- 
Le 

[a] But conversely, ‘the power to 
license does not embrace the power to 
regulate.” Lauck v. Reis, 310 Mo. 
184, 274 SW 827, 832. 


77. Peo. v. Brooklyn Excise Bd., 16 
NYS 798, 799; Perry v. Salt Lake 
City, 1 Utah 143, 148, 25 © 7389, 998, 
11 LRA 446. But see State v. Mil- 
waukee, 129 Wis. 562, 566, 567, 109 
NW 421; Merritt v. Toronto, 25 Ont. 
256. 


and conditions upon which a business may be con- 
ducted or permitted,®® to enforce them,*! and to pre- 
serilbe punishment for violation thereof ;*? 
strain;** or to tax** or to exempt from taxation.*® 


[§ 6] E. What Term Does Not Include. 
been held that the power to regulate does not inelude 
the power to create a monopoly;** to destroy’? a 
trade or occupation;®® to grant exclusive franchis- 
es;8° to impose a tax for revenue;?° to prohibit,?* 


to re- 


It has 


78. In re Schneider, 
298, 8 P 289. 


79. Ex p. Mount, 66 Cal. 448, 449, 
6 P 78; Chicago Packing, ete., Co. v. 
Chicago, 88 Ill. 221, 225, 30 AmR 545 
[quot Perry v. Salt Lake City, 7 Utah 
143, 148, 25 P 739, 998, 11 LRA 446]. 


80. Hronck v. Peo., 134 Ill. 139, 144, 
24-NE 861, 23 AmSR 652, 8 LRA 837; 
Ritchhart v. Barton, 193 Iowa 271, 
274, 186 NW 851; Ogden City v. Leo, 
See iis 566, 182.2 530) 532) 5. ALR 


81. Hronek v. Peo., supra (‘any at- 
tempt to fix rules . . Lgovern- 
ing explosives] that did not 
also prescribe punishment. . 
[therefor] would necessarily be im- 
perfect’’). 


82. Ogden City v. Leo, 54 Utah 556, 
182 P 530, 532, 5 ALR 960. See Ex p. 
La vgs 80 Wash. 102, 141 P 322, 


83. Chicago Packing, etc., Co. v. 
Chicago, 88 Ill. 221, 226, 30 AmR 545; 
State v. Miller, 33 N. M. 200, 263 P 
510, 5138; Piqua v. Zimmerlin, 35 Oh. 
St. 507, 510 (‘carries with it power 
to restrain’); Kwong Sing v. Manila, 
41 Philippine 103, 108. 

84. Smith v. Bohler, 72 Ga. 546, 
553, 554. But see infra § 6 text and 
note 90. 

85. Newark v. Mt. Pleasant Ceme- 
tery, Co., 53 IN, J. Tp ol6s) 72s soeeas 
396. 


11 Or. 288, 


86. Dillon Municipal Corporations 
§ 362 [quot Thousand Islands Park 
Assoc. v. Tucker, 173 N. Y. 203, 210, 
65 NE 975, 60 LRA 786]. 


87. Interstate Commerce Commn. 
v. ‘Cincinnati, fete., R. Co., 167 Un St 
479, 17 SCt 896, 42 L. ed. 243 [quot 
Union Towel Supply Co. v. Jersey 
City, 99 N. J. Li. 52;,123 A 254, 256]. 


88. McQuillin Municipal Ordinanc- 
es p 79 [quot Johnson v. Philadelphia, 
94 Miss. 34, 47 S 526, 527, 19 LRANS 
637, 19 AnnCas 103]; State v. Mott, 
61 Md. 297, 309, 48 AmR 105. 


[a] “Under pretense of regulating 
a business, the business attempted to 
be regulated cannot be destroyed.” 
Johnson v. Philadelphia, 94 Miss. 34, 
47 S 526, 527, 19 LRANS 637, 19 Ann 
Cas 103. 


89. Minturn v. Larue, 23 How. (U. 
S.) 435, 488, 16 L. ed. 574 (to establish 
ferries). 

90. Ottumwa v. Zekind, 95 Iowa 
622, 626, 64. NW 646, 58 AmSR 447, 
29 LRA 734; Muhlenbrinck v. Long 
Branch Com’rs, 42 N. J. L. 364, 367, 
36 AmD 518. See Pacific Commercial 
Co. v. Romualdez, 49 Philippine 917, 
924 (holding such power may be in- 
cluded if there is nothing antagonis- 
tic in the rest of a charter). See also 
Taxation [37 Cyc 706-713]. But see 
supra § 5 text and note 84. 


91. Dillon Municipal Corporations 
§ 325 [quot Thousand Islands Park 
Assoc. v. Tucker, 173 N. Y. 203, 210, 
65 NE 975, 60 LRA 786]; McQuillin 
Municipal Ordinances p 79 [quot 
Johnson y. Philadelphia, 94 Miss. 34, 


1176 [53 C.J.] 


either in a general sense,°? or without a license first 
to restrict ;°° 


obtained;°* to regulate fares ;°* 


revoke;°® or to suppress.°7 


[§ 7] F. Synonyms 
nyms. 
“eontrol,”®s and “govern 
with “construct,”? “designate, 


”. *2 9 
192 


47 S 526, 527, 19 LRANS 537, 19 Ann 
Cas 103]; Miller v. Jones, 80 Ala. 89, 
96 (sale of intoxicating liquors) [quot 
In re Hauck, 70 Mich. 396, 407, 38 NW 
269]; Gibson v. State, 214 Ala. 38, 46, 
106 S 231; Arkansas R. Commn. v. 
Independent Bus Lines, 172 Ark. 3, 
285 SW 388, 390; In re McCoy, 10 Cal. 
A. 116, 137, 101 P 419 (Sheep rais- 
ing); Mernaugh vy. Orlando, 41 Fla. 
433, 438, 27 S 34; Sweet v. Wabash, 
41 Ind. 7, 11°‘ (ast two cases involve 
sale of intoxicating liquors); Duck- 


wall v. New Albany, 25 Ind. 2838, 285 
(running of ferries); Shreveport v. 
ieseiees “A eis GER Ges Sy Saree ets) 


(“would not ordinarily convey mean- 
ing of prohibit’); State v. Mott, 61 
Md. 297, 309, 48 AmR 105; Churchill 
Vv. Detroit, 153° Mich. 93, 95; 116 NW 
558; Timm v. Caledonia Station, 149 
Mich. 323, 325, 112 NW 942; State v. 
McCammon, 111 Mo. A. 626, 632, 86 
Sw 510; State v. McMonies, 75 Nebr. 
443, 447, 106 NW 454; Hanover v. 
AtkIing: es UNwide s08s 30; 999 eA 298% 
MecConvill v. Jersey City, 39 N. J. L. 
38, 44 (driving cattle through streets) ; 
Bronson y. Oberlin, 41 Oh. St. 476, 
-483, 52 AmR 90; Andrews v. State, 
3 Heisk. (Tenn.) 165, 181, 8 AmR 8 
(wearing of arms); Ex p. Patterson, 


42 Tex. Cr. 256, 260, 58 SW 1011, 51: 


LRA 654 (bowling alleys); Perry v. 
Salt Lake City, 7 Utah 143, 149, 25 
P 739, 998, 11 LRA 446; Ex p. Fer- 
guson, 80 Wash. 102, 141 P 322, 324; 
State v. Milwaukee, 129 Wis. 562, 566, 
109 NW 421; Re Good, 23 Ont. L. 
544, 551, 2 OntWN 955, 18 OntWR 
944. See Chicago Motor Coach Co. v. 
Chicago, 337 T11. 200. 169 INE a 2D; 
66 ALR 834; Rex v. Sparks, 18 B. C. 
116, 10 DomLR 616, 23 WestLR 613, 
615; Morrison v. Ingles, CBE) 19201 
2 West Wkly 50, 68; Reg. v. Levy, 30 
Ont. 4038, 407. But see Bennett v. U. 
S., 194 Fed. 630, 632, 114 CCA 502; 
Williams v. State, 48 Ind. 306, 308 
(power to prohibit the giving of liq- 
uor to minors and persons in the habit 
of becoming intoxicated may be in- 
cluded); Frederickton v. Reg., 3 Can. 
S. C. 505, 507; and supra § 4. 

See also Municipal Corporations § 
250. 

[a] “Where there is mere power 
‘to regulate’ authority to pro- 
hibit is excluded.’ State v. McCam- 
mon, 111 Mo. A. 626, 632, 86 SW 510. 


[b] “The constitutional power to 
regulate includes the power to pro- 
hibit, in cases where such prohibition 
is in aid of the lawful protection of 
the public.” Bennett v. U. S., 194 
Fed. 630, 632, 114 CCA 402 [cit Lot- 
tery Case, 188 U. S. 321, 354, 23 SCt 
321, 47 L. ed. 492]. 


“Prohibit” see 50 C. J. p 649. 


92. Ex p. Byrd, 84 Ala. 17, 20, 4S 
897, 5 AmSR 328; State’ v. Grier, 27 
Del. 322, 340, 88 A 579; State v. Mil- 
ler, 338 N. M. 200, 268 P 510, 513 (to 
prohibit entirely). See in re Virgo, 
20 Ont. A. 435, 439 (falls short of 
power to prohibit absolutely). 


93. Duckwall v. New Albany, 25 
Ind. 283, 286. But see Vinson v. Mon- 
ticello, 118 Ind. 1038, 104, 19 NE 734. 


94. Shreveport Tract. Co 
Shreveport, 122 La. 1, 47 S 40, 42, 125 
AmSR 345. 


and Distinctions—1l. Syno- 
The term has been held synonymous with 
but not synonymous 
“establish, 
vent,”* “prohibit,”® or “restrain,’® but rather the 


REGULATE 


sy [§ 8] 


tinguished from 
ate, 2710 “designate,”?+1 “extinguish, tae fix, hues ox 
cense,”14 “ordain,” 15 “prevent,’’1% “prohibit, haa “pro- 
vide for,”1® “revoke,1® and “suppress. 
G. Phrases. 
“reeulate and control fiscal affairs, 


993 


[§ 9] 


“pre- 


95. Re Good, 28 Ont. L. 544, 551, 
2 OntWN 955, 18 OntWR 944. 


96. Morrison v. Ingles, (B. C.) 
[1920] 2 WestWkly 50, 638 (trade un- 
ion’s charter). But see State v. Mil- 
waukee, 140 Wis. 38, 41, 42, 121 NW 
658, 133 AmSR 1060 (specifically over- 
ruling State v. Milwaukee, 129 Wis. 
562, 566, 567, 109 NW 421). 


“T do not think that the power to 
‘regulate’ includes the right to revoke 
or even suspend the charter.’ Mor- 
rison v. Ingles, (B. C.) [1920] 2 West 
Wkly 50, 68. See also Trade Unions 
[24 Cye 825]. 


S7=Inw re: MeGoy,, 10) Cal. can) LG. 
137, 101 P 419; Churchill v. Detroit, 
153 Mich. 93, 95, 116 NW 558; State 
v. McMonies, 75 Nebr. 443, 447, 106 
NW 454 (a trade or business); Han- 
omer v. Atkins: 78 IN. ls 308, .3 105.99 
A 293; Ex p. Patterson, 42 Tex. Cr. 
256, 260, 589 SW 10115 51 GRA 654; 
Ex p. Ferguson, 80 Wash. 102, 141 P 


322, 324. See State v. Columbia, 40 
s. Cc. L. 404, 5. 
98. See supra §§ 2, 5. 


99. See supra § 2. 


1. Duckwall v. New Albany, 
Ind] 2.8320 2:85. 


25 


5 2. Byrne’s Case, 34 Pa. Co. 513, 
24. 

3. Duckwall v. New Albany, 25 
Ind? 283, 285. 

4 Duckwall v. New Albany, su- 
pra. 

5. Duckwall v. New Albany, su- 


pra; Emporia v. Volmer, 12 Kan. 622, 
630 [cit Stebbins v. Mayer, 38 Kan. 
573, 577, 16 P 745 (quot Madden v. 
State, 68 Kan. 658, 661, 75 P 1023); 
Emporia v. Shaw, 6 Kan. A. 808, 51 P 
237, 238]; In re Hauck, 70 Mich. 396, 
407, 38 NW 269; Peo. v. Gadway, 61 
Mich. 285, 287, 291, 28 NW 101, 1 Am 
SR 578; Simpkins v. State, 35. Okl. 
Cr, 148, 249 P 168, 1703;-Kwone Sing 
v. Manila, 41 Philippine 103, 108. See 
also Prohibit 50 C. J. p 650 note 96 
Prohibition 50 C. J. p 714. 


6. Duckwall v. New Albany, su- 


7. Duckwall v. New Albany, su- 


8. Shreveport Tract. Co. v. Shreve- 


port 122 La. 1, 47 S 40, 48, 129 AmSR 
[a] “It does not mean the least 


confiscation of any right or anything 
that will affect the revenues of the 
grantee.’”’ Shreveport Tract. Co. v. 
Shreveport, 122 La. 1, 47 S 40, 438, 129 
AmSR 3465. 


9. See supra § 2. 


10. Taylor v. Lambertville, 43 N. 
J HO LOWS UZ ORAS SO9e 


11. Byrne’s Case, 34 Pa. Co. 513, 
526. 

12. Worthley v. Steen, 43 N. J. L. 
542, 548; Tiger v. Morris, 42 N. J. L. 
631, 633. 

[a] “he repeal of a charter does 


not regulate the internal affairs of a 


city; it extinguishes it.” Tiger v. 
Morris, 742) NW ee soles cuba mot 
eae v. Steen, 48 N. J. L. 542, 
44]. 


correlative of these words.” 
De Distinctions. 


The term has been dis- 


“confiscation,”’® “control,”® “ere- 


9920 


and regulate,”?! 


22 “reoulate and 


“Govern 


13. Morse v. Delaney, 128 Misc. 
317, 323, 218 NYS 571. See also su- 
pra: § 2. 

14. Burlington v. Bumgardner, 42 
Iowa 673, 675; Lauck v. Reis, 310 Mo. 
184, 274 SW 827, 832; Pacific Univ. 
v. Johnson, 47 Or. 448, 455, 84 P 704. 


[a] “To ‘license’ is one thing and 
to ‘regulate,’ another.” Pacific Univ. 
v. Johnson, 47 Or. 448, 455, 84 P 704 
[quot Lauck v. Reis, 310 Mo. 184, 274 
SW 827, 832]. 


[b] Term is broader in its scope 
and meaning than the word “‘licens- 
ing.” Lauck v. Reis, 310 Mo. 184, 274 
SW 827, 832. 


15. Taylor v. Lambertville, 43 N. 
J. Eq: L107; 2127 10 A 809: 
16. Shreveport v. Price, 142 La. 


936, 77 S 883, 885 [cit Cyc]. 


17. Ivey v. Railway Fuel Co., 218 
Ala. 407, 118 S 583, 585; Miller v. 
Jones, 80 Ala. 89, 96, 97 [quot In re 
Hauck, 70 Mich. 396, 407, 38 NW 269]; 
State v. Grier, 27 Del. 322, 339, 88 A 
579; State v. Lowry, 166 Ind. 372, 
389, 77 NE 728, 4 LRANS 528, 9 Ann 
Cas 350 (used in contradistinction to 
“prohibit’”’); Duckwall v. New Albany, 
25 Ind. 283, 285; Shreveport v. Price, 
142 La. 936, it -S 883, 885e leit Cyele 
Minden v. Silverstein, "36 La. Ann. 912, 
914 (“power to regulate must not be 
confounded with power to prohibit’’); 
Timm v. Caledonia Station, 149 Mich. 
323, 325, 112 NW 942; St. Louis v. At- 
lantic Quarry, etc., Co., 244 Mo. 479, 
486, 148 SW 948; State v. Clarke, 54 
Mo. ASA, a: AmR 471; State v. Mc- 
Cammon, 111 Mo. A. 626, 632, 86 SW 
510; Peace v. McAdoo, 110 App. Div. 
13,17, 96 NYS 1039: Simpkins y. 
State, 35. Okl. Cr. 143, 249 PB 168, 170: 
Kwong Sing v. Manila, 41 Philippine 
103, 108. See Peo. v. Gadway, 61 Mich. 
285, 290.28 NW L011 AmSR 57s 
Cronin vi yReor, 82: N= Yersis,, s225now 
AmD 564; Bronson yv. Oberlin, 41 Oh. 
St. 476, 483, 52 AmR 90. See also Pro- 
hibit 50 C. J. p 650 note 96 [b]. 


[a] “Regulate” and “prohibit” (1) 
pipet have distinct meanings. Ivey 

Railway Fuel Co., 218 Ala. 407, 118 
s BSS, S85. C2) “Have different and 
distinct meanings, whether under- 
stood in their ordinary and common 
signification, or as defined by the 
courts in construing statutes.” Mil- 
ler v. Jones, 80 Ala. 89, 96 [quot Mc- 
Pherson v. State, 174 Ind. 60, 90 NE 
610, 621, 31 LRANS 188 (substituting 


“separate” for “different” in quota- 
tion) ]. 

18. See supra § 21. 

19. State v. Milwaukee, 129 Wis. 
562, 566, 109 NW 421. 

20. Shreveport v. Price, 142 La. 


936, TT S 883, 885 [cit Cye]; Timm 
vy. Caledonia Station, 149 Mich. 323, 
325, 112 NW 942; State v. Clarke, 54 
Mo. 17, 34, 14 AmR 471; State v. Mc- 
Cammon, 111 Mo. A. 626, 632, 86 SW 
By KOR Kwong Sing v. Manila, 41 Phil- 
ippine 108, 108. 

21. Gibson v. State, 214 Ala. 38, 46, 
LOGS: 230: 

[a] “Broader than merely ‘to reg- 
ulate.’ ’’—Gibson v. State, 214 Ala. 38, 
46, 106 S 2381. 


22. Mills vy. Lantrip, 170 Ky. 81, 84, 
185 SW 514. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


REGULATE—REGULATION 


equalize,”?* “regulate and govern a trade,”?* “reg- 
ulate and license,”?> “regulate and manage mar- 
kets,”?° “regulate and reduce,”*? “regulate and re- 
strain,”’?® “regulate and restrict,”?® “regulate any 
controversy or difficulty,’*° “regulate commeree,’’?+t 
“regulate, license, or suppress,”*? “regulate or pre- 
vent,”°* “regulate or prohibit,”*4 “regulate or sup- 
press,’’?> “regulate, restrict, and control,”°° “regu- 
late the management and construction of packing 
houses, ete.,”’°" “regulate the use,”°® and “regulate 
the weighing of coal;’’°® also “regulated and restrict- 
ed;’”*° and also “regulating and governing,”*! “reg- 
ulating and licensing,”*? “regulating county and 
township business,”*? “regulating the affairs” [of 
cities, counties, ete.],** “regulating the internal af- 
fairs of towns and counties,”*° “regulating the man- 
ner of sentencing convicts,’*® “regulating the rate 
of interest on money,’’*? and “regulating the use.’’#8 
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used as an adjective,°® although its most common 
use is as a noun.®*4 


Regulation act. English Act of May 20, 1774, 
which led to the revolution of the North American 
Colonies against Great Britian, the Stamp Act hay- 
ing been repealed eight years before.°® 


Regulation charge. A charge exacted for a privi- 
lege or as condition precedent to the carrying on of 
business.°® It is an exercise of the police power.** 


Regulation provinces. In India, the provinces 
formerly governed by the East India Company un- 
der the regulations as to legislation, ete., of the dif- 
ferent Charter Acts governing the Hast India Com- 
pany.°® 

[§ 3]. ©. As Noun—1. In General. The act of 
regulating ;°® the act of reducing to order, or of dis- 
posing,®® in accordance with rule or established 


REGULATION.*® 


[§ 1] A. In General. A term 


well-defined meaning®® of very broad import®! and 


signification.®? 


[§ 2] B. As adjective. 
; can State v. McCann, 4 Lea (Tenn.) 
24. Morrison v. Ingles, (B. C.) 
[1920] 2 WestWkly 50, 63. 
25. McPherson v. State, 174 Ind. 


60, 90 NE 610, 612, 31 LRANS 188; 
Timm v. Caledonia Station, 149 Mich. 
323, 324, 112 NW 942; State v. Mc- 
Cammon, 111 Mo. A. 626, 632, 86 SW 


510; Virgo v. Toronto, 20 Ont. A. 
435, 439. 
fa] “Does not give authority to 


State 
632, 


wholly prohibit or suppress.” 
v. McCammon, 111 Mo. A. 626, 
86 SW 510.° 


26. Ex p. Byrd, 84 Ala. 17, 20, 4 
S 397, 5 AmMSR 328. > 


27. In re Fleming, 117 Misc. 373, 
191 NYS 586, 590. ~ 


28. Mernaugh vy. Orlando, 41 Fla. 
433, 438, 27 S 34; State v. Cochran, 55 
Oreste 162) 104 Pe 419-105 -P $84; 
State v. Milwaukee, 140 Wis. 38, 41, 
42,121 NW 658, 133 AmSR 1060. 


fa] As meaning “revoke.’’-—To say 
that the words “regulate” and “re- 
strain” do not in any sense mean “re- 
voke’”’ is ill advised and distinctly er- 
roneous. State w. Milwaukee, 140 
Wis. 38, 41, 42, 121 NW 658, 183 AmSR 
1060 (construction in State v. Milwau- 
kee, 129 Wis. 562, 566, 109 NW 421 
specifically overruled). 

29. McPherson v. State, 174 Ind. 
.60, 90 NE 610, 611, 31 LRANS 188; 
Dart v. Gulfport, 147 Miss. 534, 113 
S 441, 444. 


[a] As not granting power to pro- 
hibit.—Dart v. Gulfport, 147 Miss. 534, 
113 S 441, 444. 

30. Morrison v. Ingles, 
[1920] 2 WestWkly 50, 63. 

31. Gibbons v. Ogden, 9 Wheat. (U. 


S5P1, 196, 6 L. ed: 23; Southern R. 
Co.’ v. Russell, 133 Va. 292, 300, 112 


(B. C.) 


SE 700, 703. See also Commerce § 
5 et seq. 
32. Timm v. Caledonia Station, 149 


Mich. 323, 324, 112 NW 942. 

83. Cronin v. Peo., 82 N. Y. 318, 322, 
37 AmR 564. 

34. Timm v. Caledonia Station, 149 
Mich. 323, 324, 112 NW 942. 

35. State v. Clarke, 54 Mo. 17, 41, 
41 AmR 47. 

36. McPherson v. State, 174 Ind. 
60, 90 NE 610, 611, 31 LRANS 188. 


37. Savanna v. Robinson, 81 Ill. A. 
471, 481. 
38. 


Cutrona v. Wilmington, 13 Del. 


custom ;°? 
said to have a 


[§ 4] 


ing direction ;°* 


The word is sometimes 


Ch. 434, 127 A 421, 425. 


39. Savanna v. Robinson, 81 Ill. A. 
471, 481. 
40. In re Opinion of Justices, 232 


Mass. 605, 124 NE 319, 321. 


fa] As not conferring power to 
prohibit.—‘‘The words . . do not 
confer power to prohibit utterly and 
without bound but only to establish 
reasonable limitations.’ In re Opin- 
ion of Justices, 232 Mass. 605, 124 NE 
319,321) 

41. Jones v. Vancouver, 28 B. C. 
100, 51 DomLR 320, 32 CanCrCas 260, 
262, [1920] 1 WestWkly 1012. 

42. Lauck v. Reis, 310 Mo. 
274 SW 827, 832. 

[a] “Iicensing” and “regulating” 
compared.—Lauck v. Reis, 310 Mo. 
184, 274 SW 827, 832. 


43. Mode v. Beasley, 143 Ind. 306, 
316, 42 NE 727 [quot Terr. v. Gutier- 
rez, 12 N.-M. 254, 267, 78 P 139]. See 
also Statutes [36 Cyc 1001, 1002]. 


184, 


44. Bradford v. Cole, 95 Okl. 35, 
217 P 470, 471; Sample v. Pittsburg, 
212 Pa. 533,62 -A;201, 2055, Altgelt v: 


Gutzeit, 109 Tex. 1238, 201 SW 400; 
Tolle v. New Braunfels, (Tex. Civ. A.) 
154 SW 345, 346; Hall v. Bell County, 
(Tex. Civ. A.) 1388 SW 178. See also 
Statutes [36 Cyc 1001, 1002]. 


45. Pell v. Newark, 40 N. J. L. 71, 
75, 29 AmR 266. 


[a] “Not as comprehensive as the 
words ‘relating to towns and coun- 
ties.’’”’ Pell v. Newark, 40 N. J. L. 71, 


75, 29 AmR 266. 


46. Com. v. McKenty, 52 Pa. Super. 
332, 341, 342. 

47. McChesney v. Peo., 99 Ill. 216, 
218. See Beach v. Peabody, 188 Ill. 
Tidy Ss) OS MN EN GT 9. 

fa] Not included in power to coin 
money.—The power vested by the fed- 
eral constitution in congress, to coin 
money and regulate the value thereof, 
has no reference, and by no possibil- 
ity can have any reference to the rate 
of interest to be charged for money 
loaned. Beach v. Peabody, 188 Ill. 
75, 78, 58 NE 679. 


48. Golden Canal Co.'v. Bright, 8 
Colo. 144, 149, 6 P 142. 

{a] Phrase liberally construed.— 
“Regulating the use’ of water for ir- 
rigation is not confined to the forbid- 
ding of injustice in the distribution, 
the prevention of waste or the appor- 
tionment in times of scarcity; it is 
broad enough to include the frustra- | 


reasonable supervision by a legislative 
authorized agenecy.®? 


2. In Sense of Order or Rule. 


A govern- 
a governing or prescribing course 


tion of unfair exactions, and the fix- 
ing of reasonable rates.’ Golden Ca- 
Bel eo v. Bright, 8 Colo. 144, 149, 6 


49. Regulations: 

Federal departmental see United 

States [39 Cyc 703-705]. 
Municipal see Municipal Corporations 

§ 796 et seq. 

Relating to particular matters see 
specific titles. 

50. In re Leasing State Lands, 18 
Colo. 359, 364, 32-P 986 [quot Betts v. 
Land Office Comrs., 27 Okl. 64, 76, 110 
ie eee Compare “Regulate” see 
ante. 


_51. Madison v. Southern Wiscon- 
sin R. Co., 156 Wis. 352, 146 NW 492, 
500, 10 ALR 910. 

52. Durland v. Durland, 67 Kan. 
734, 736, 74 P 274, 68 LRA 959; Madi- 
son v. Southern Wisconsin R. Co., 156 
ie 352, 146 NW 492, 500, 10 ALR 

53. 


54. 


See cases infra this section. 
See cases infra §§ 3-8. 
55. English L. D. 


56. Duff v. Garden City, 122 Kan. 
390, 393, 251 P 1091. See also Li- 
censes §§ 3, 6-9; Taxation [37 Cyc 
els 
“Occupation tax” distinguish- 
ed.—Duff v. Garden City, 122 Kan. 
390, 3938, 251 P 1091. 


“Occupation tax” 
censes § 3. 


57. Duff v. Garden City, 122 Kan. 
390,393, 251 PP 109T: 


58. Webster New Int. D. 


[a] In general they were the pres- 
idencies of Madras and Bombay, and 
the lieutenant-governorship of Bengal 
and the North West Provinces. Web- 
ster New Int. D. 


59. Webster D. [quot Curless v. 
Watson, 180 Ind. 86, 102 NE 497, 502]. 


defined see Li- 


60. Webster D. [quot Curless v. 
Watson, supra]. 

61. Webster D. [quot Curless v. 
Watson, supra]. 


62. In re Northwestern Indiana 
Tel. Co., (Ind.) 171 NE 65, 70. 


63. Babbitt Motor Vehicles (2d ed.) 
§ 182 [quot State v. Miller, 33 N. M. 
200, 263 P 510, 518]; Webster D. [quot 
In re Leasing State Lands, 18 Colo. 
359, 364, 32 P 986 (quot Betts v. Land 
768) 1. Comrs., 27 Okl. 64, 76, 110 P 
76 5 


178 [53 C.J.] 


of action;®* a law;®® a method;°® an order or di- 
rection from a superior or competent authority ;°7 
a precept;*8 a prescription;®® a regulating princi- 
ple;’° a rule;74 any rule for the ordering of affairs, 
a rule of law by which some 
right is to be exercised;78 a rule or order prescribed 
by a superior for the management of some business, 
or for the government of a company or society ;** 
a rule of order prescribed by a superior or competent 
authority, relating to the action of those under its 
control;*® a rule or order prescribed for manage- 
ment or government;’® a rule'or order prescribing 
the actions of those under its control;*? a rule pre- 


publie or private; se 


seribed for conduet.*® 


64. Webster D. [quot Curless v. 
Watson, 180 Ind. 86, 102 NE 497, 502]. 


65. Babbitt Motor Vehicles (2d Yt 
§ 182 [quot State v. Miller, 33 N. M. 
200, 268 P 510, 513 (police regula- 
tion) ]; Webster D. [quot In re Leas- 
ing State Lands, 18 Colo. 359, 364, 
32 P 986 (quot Betts v. Land Office 
Comrs., 27 Okl. 64, 76, 110 P 766)]; 
Standard Computing Scale Co. v. Far- 
ment 249 ws whee, Ol Vga dy mot O80; 
Morr vats, S., 190 sO. so AS88 1465 24 
Sct 808, 49 L. ed. 128, 1 AnnCas 697; 
Featherman v. Granite County, 28 
Mont. 462, 72 P 972, 973 (statute law). 
See eRe’ v. Higbee, 4 Utah 19, 26, 
yg 54 . 


{a] As used in U. S. Constitution, 
{art 4 § 3] granting congress power 
to dispose of and make all needful 
rules and regulations respecting the 
territories or other property belong- 
ing to the United States, the term 
“must mean laws, since territories, as 
well as states, must be governed by 
laws. Dorr v. United States, 195 U.S. 
138, 146, 24 SCt 808, 49 L. ed. 128, 
1. AnnCas 697. See also Territories 
[38 Cye 200-203]. 


[b] “Rules and regulations in a 
legal sense mean laws. .... A di- 
vorce is not a rule or regulation.” 
ete pee v. Higbee, 4 Utah 19, 26, 5 


“Law” see 36 C. J. p 957. 

66. Curry v. Marvin, 2\Fla. 411, 
415 [quot Atlantic Coast Line R. 
Co. v. State, 73 Fla. 609, 78 S 595, 
602 (cit Cyc) ]. 

“Method” see 40 C. J. p 655. 


67. Webster D. [quot Curless v. 
Watson, 180 Ind. 86, 102 NE 497, 
502]. 

“Order” see 46 C. J. p 1131. 

68. Babbitt Motor Vehicles (2d 
ed.) § 182 [quot State v. Miller, 33 
N. M. 200, 263 P 510, 513]; Webster 
D. [quot In re Leasing State Lands, 
18 Colo. 359, 364, 32 P 986 (quot Betts 
v. Land Office Comrs., 27 Okl. 64, 
76, 110 P 766)]. 

“Precept” see 49 C. J. p 1319. 

69. Webster D. [quot In re State 
Lands, supra (quot Betts v. Land 
Office Comrs., supra) ]. 

70. Webster D. [quot In re State 
Lands, supra (quot Betts v. Land 
Office Comrs., supra) ]. 

71. Webster D. [quot Curless v. 
Watson, 180 Ind. 86, 102 NE 497, 
502]. 

72. Babbitt Motor Vehicles 
ed.) § 182 [quot State v. Miller, 
ING Mee200,s82 Oo a0) Poss] 
ner v. Com., 40 Pa. 124, 129. 


73. Donovan v. Terr., 3 Wyo. 91, 
94, 2 P 532 [quot Belmar v. Prior, 
81 N. J. L. 254, 258, 79 A 1082]. See 
Finlen v. Heinze, 27 Mont. 107, 116, 
698295 70 1S 507 Bullion; Let, 
Min. Co. v. Eureka Hill Min. Co., 5 
Utah 182, 185, 12 P 660. 


(2a 
33 
Kep- 


the commissioner 


REGULATION 


of a right.°® 


[§ 5] 8. What Term Implies or Includes. Reg- 
ulation contemplates the continuance,*® and implies 
the existence of the subject matter ;8° for, it has 
been said, the very essence of regulation is the ex- 
istence of something to be regulated.*? 
also implies a rule or a general course of action ;°? 
a general or universal rule of conduct applicable to 
all alike;’* and uniformity in operation;®* it in- 
cludes designation ;**® and presupposes the existence 
In the nature of it, a regulation de- 
fines what shall and shall not be done in certain 
events;8* it connotes the power to permit and con- 
trol as well as to prohibit;*® it embraces both gov- 


The term 


ernment®® and restriction;®® and applied-to rail- 


[a] Governing appeals.—(1) In 
construing the constitutional provi- 
sions conferring appellate jurisdic- 
‘tion on the supreme court under 
“such limitations and regulations as 
may be prescribed by law,” the court 
said: “The word ‘regulations’ refers 
to the establishment of the proce- 
dure by means of which the power 
may be set in motion, and in obedi- 
ence to which it may be exercised.” 
Finlen v. Heinze, 27 Mont. 107, 116, 
69 P 829. See State v. First Judicial 
Dist. Ct., 24 Mont. 539, 63 P 395, 400. 
(2) And it also refers ‘‘to statutes 
adopted or to be enacted . 
providing the methods by which ap- 
peals and proceedings upon writs of 
error may be perfected.” Feather- 
man v. Granite County, 28 Mont. 462, 
G2 "P92 S13s2) (3) “Inkconstruing a 
requirement that appeals from a 
Territorial Supreme Court to the 
United States Supreme Court must 
be taken in the same manner and un- 
der the same regulations as from 
the United States Circuit Court, it 
was said: “By the term ‘regulations’ 
is meant the rules by which the ac- 
tion of the Circuit Courts of the 
United States is limited and control- 
led in granting appeals, and the ac- 
tion of this court is Fimited and con- 
trolled by the rules which govern 
those courts.’ Bullion, 


182, 185, 12 P 660. See also Appeal 
and Error §§ 3, 6, 30, 51-58. 

74. Webster D. [quot Curry v. 
Marvin, 2 Fla. 411, 415 (quot Atlan- 


tic "Coast: ine JR... Co. v.1State 7s 
Fla. 609, 74 S° 595, 602)). 
75. Babbitt Motor Vehicles (2d 


ed.) § 182 [quot State v. Miller, 33 
N. M. 200, 263 P 510, 513]. 


[a] Statutory definition.—‘‘The 
term ‘regulation’ shall mean any reg- 
ulation prescribed by the commis- 
sioner with the approval of the Sec- 
retary of the Treasury for carrying 
out the provisions of this Act, and 
is authorized to 
make such regulations.” AL AU SES: 
St, at E> p: 803 c: Sh tit 208 1 suba 
7 [quot Millstone v. Yellowley, 290 
Fed. 855, 857; Schnitzler v. Yellow- 
ley, 290 Fed. 849, 851; Boone v. State, 
109 Oh. St. 1, 141 NE 841, 843]. 


76. Webster D. [quot In re State 
Lands, 18 Colo. 359, 364, 32 P 986 
(quot Betts v. Land Office Comrs., 
at, Okl., 64; 76;, 120 PP '766) and. ‘cit 
St. Louis v. Howard, 119 Mo. 41, 46, 
24 SW 770, 41 AmSR 630]. 


77. Century D. [quot In re Camp- 
ye 14 Ont. L. 184, 185, 9 OntWR 

45]. 

78. State v. Tippett, 317 Mo. 3:19, 
296 SW 132, 136 (giving this defini- 
tion for “regulate’’). See Century D. 
[quot In re Campbell, 14 Ont. L. 184, 
185, 9 OntWR 345] (‘a rule prescrib- 
ed by a municipality for the conduct 
of third persons dealing with it’’). 


[a] In constitutional provision 


governing public lands, the term 
means such reasonable rules as 
might be prescribed by the legisla- 
tive department of government. 
Therefore, in leasing state lands, 
the board must look to the statutory 
regulations prescribed, and then 
- so act as in its judgment 
would secure a maximum amount un- 
der the prescribed regulations.” In 
re State Lands, 18 Colo. 359, 364, 32 
P 986 [quot Betts v. Land Office 
Comrs., 20) Oks (64; 916, 110. "PP f6ey. 
See also Public Lands §§ 447-490. 


79. State v. McCammon, 111 Mo. 
A. 626, 632, 86 SW 510. 


$0.) x.) pot Byrd. She Alale1 1.120 
4S 397, 5 AmSR 328; State v. Grier, 
27 Del. 322, 340, 88 A 579; Churchill 
v. Detroit, 153 Mich. 93, 95, 116 NW 
558; State v. McMoniss, 75 Nebr. 
443, 447, 106 NW 454; Union Towel 
Supp ly Co. v. Jersey City, 99 N. J. 
L. 52, 123 A 254, 256. See Otto Gas- 
Bngine Works v. Hare, 64 Kan. 78, 
81, 67 P 444 (“contemplates exist- 
ence of something to be regulated”). 

Sl.) Ex ap. yrd,= 84y- Ald) Ge. 20: 
4 S 397, 5 AmMSR 328; State v. Grier, 
27 Del. 322, 340, 88 A 579; Churchill 
Mee 153 Mich. 93, 95, 116 NW 


82. Christopher v. New York, 13 
Barb. (N.. Y.) 667, 578. 

83. Union Towel Supply Co. v. 
Jersey ‘City, s9OON Js arb? el omen 
254, 256. 

84. Belmar. v. Prior, 81 N. J. L. 
254, 258, 79 A 10382. 
ah eras Case, 34 Pa. Co. 513, 

86. Butte v. Paltrovich, 30 Mont. 


18, 22, 75 P 521, 104 AmSR 698. 


87. Ivey v. Railway Fuel Co., 218 
Ala. 407, 118 S 583, 585. 


88. Yale Univ. v. New Haven, 104 
Fenn; 610, 134 A 268, 274, 47 ALR 
( 


[a] “Control is a necessary in- 
cident of regulation.” _Chicago Dock, 
ete., Co. v.. Garrity, 115 Ill; 155, 163, 
3 NE 448. 


89. Home Tel. Co. v. Michigan R. 
rertkes 174 Mich. 219, 140 NW 496, 


90. Home Tel. Co. v. Railroad 
Commn., supra. See Ex p. Lewinsky, 
66 Fla. 324, 325, 63 S 577; Belmar 
Vin rion Bilge a ie 254, 258, 79 
A 1032; Richards v. Bayonne, 61 N. 
ale fae 496, 498, 39 A 708 (partial re- 
striction); Butcher’s Co. v. Morey, 
1 H. Bl. 370, 374, 126 Reprint 217, 220 
[quot Melbourne Corp: -¥. Barry, oi 
Austr... €. Di R. w74, 191: 

[a] Every regulation () 
necessity .a restriction.’ 
Lewinsky, 66 Fla. 324, 325, 63 577, 
C2)) Melis wemMone por less a restraint. i 
Butcher’s Co. v. Morey, 1 H. Bl. 870, 
374, 126 Reprint 217, 220 [quot Mel- 
bourne Corp. Vv. Barry, st Austriy Ce 
Le Ri 174, 1917. 


. 


ae ar 


For later cases, developments and changes in the law see Annotations, same title and section number. 


roads, it has been said to embrace two ideas: 


of operation and fixing compensation to be re- | lation,”®® 
ceived.°?! “restriction,”® 
[§ 6] 4. Distinctions and Synonyms—a. Distinc- | “taxing.”® 
tions. The term has been distinguished from “aboli- [§ 7] b. Synonyms. 
tion,”®? “condition,”®? “confiscation,”®+ “designa- | be employed as 
[b] “All police regulations are in [a] “‘Regulation’ is a much more 
the nature of interferences with un-|comprehensive and inclusive term 


restricted personal freedom.” MRich- 
ards v. Bayonne, 61 N. J. L. 496, 498, 
39 A 708. 


91. . Boston, etc., R: Co. 
233. VS. 69s LLG; OL 7, 
58 L. ed. 868; Ames v. 
R. Co., 64 Fed. 165, 178. 


“Within the term ‘regulation’ are 
embraced two ideas. One is the 
mere control of the operation of 
the roads, prescribing the rules for 
the management  thereof—matters 
which affect the convenience of the 
public in their use. Regulation, in 
this sense, may be considered as 
purely public in its character, and 
in no manner trespassing upon the 
rights of the owners of railroads. 
But within the scope of the word 
‘regulation,’ as commonly used, is 
embraced the idea of fixing the com- 
pensation which the owners of rail- 
road property shall receive for the 
use thereof; and when regulation, 
in this sense, is attempted, it nec- 
essarily affects the property interests 
of the railroad owners.” Ames v. 
Union Pac. R. Co., supra [quot Bos- 
ton,V7etc.; oR. Co: v. Hooker, 233°-U. 
ee LLG Ll tot OSC 526, 58 L. 
ed. 868]. 


92. Rex v. Titchmarsh, 6 OntWN 
317, 19 DomLR 366, 22 CanCrCas 
419, 422. 


[a] “Abolition” incompatible with 
“yegulation.”—Rex v. Titchmarsh, 6 
OntWN 317, 19 DomLR 366, 22 Can 
CrCas 419, 422. 


“Abolition” see 1 C. J. p 305. 


93. Ex p. Russell, 163 Cal. 668, 
126 P 875, 876, AnnCasi914A 152. 
But see Pittsburgh's gu Wo Eas 
ZA i Tir ar 3 


[a] “Conditions” has broader 
meaning.—' ‘The use of the word ‘reg- 
ulations’ as something distinct from 
‘conditions’ implies a broader mean- 
ing in the latter word than mere reg- 
ulation of the manner of use.” Ex 


. Hooker, 
34 “sct 526, 
Union Pac. 


p. Russell, 163 Cal. 668, 126 P 875, 
876, AnnCas1914A 152. 
[b] “Conditions” in sense of “reg- 


ulations.”—Pittsburgh’s App., 115 Pa. 
4, 23, 7 A 778. See also Condition § 
2 notes 37, 38. 


“Condition” see 12 C. J. p 399 et 
seq. 


94. Spring Valley Water-Works v. 
San Francisco, 82 Cal. 286, 307, 22 
P 910, 1046, 16 AmSR 116, 6 LRA 
756; Union Towel Supply Co. v. Jer- 
sey City, 99 N. J. L. 52, 123 A 254, 
256. 


fa] “Does not mean confiscation 
or taking without just compensa- 
tion.” Spring Valley Water Works 
v. San Francisco, 82 Cal. 286, 307, 22 
P 910, 1046, 16 AmSR 116, 6 LRA 
756. 


[b] “Does not connote the power 
of, appropriation or confiscation of 
individual or property rights.” Un- 
ion Towel Supply Co. v. Jersey City, 


99 N. J. L. 52, 123 A 254, 256. 


“Confiscation” see 12 C. J. p 426. 


‘95. Byrne’s Case, 34 Pa. Co. 513, 
524, ’ 


REGULATION 


control 


than ‘designation.’ ” 
34 Pa. Co. 518, 524. 


“Designation” see 18 C. J. p 972. 

96. Hedding v. Gallagher, 69 N. 
H. 650, 662, 45 A 96, 76 AmSR 204. 
See Belmar v=, Prior,| 81 N. J. G.254, 
208, (9 Ac 1082 (“implies uniformity, 
not discrimination’). 


see 18) C.. Jz: p 


Byrne’s Case, 


Srp eee ee 


97. sLandramesys 0s, S316 (Cine Cl 
74, 86. See Christopher v. New York, 
13 Barb. (N. Y.) 567, 573. 


[a] In construing statute relating 
to dual pay of appointees, the court 


said: ‘Section 251, . makes a 
distinction between ‘instructions’ and 
‘regulations. =<) ¢.)sAn Anstruction 


is a direction to govern the conduct 
of the particular officer to whom it 
is addressed. A regulation affects 
a class or classes of officers.” Land- 
ram v. U. S., 16 Ct. Cl. 74, 86. 


[b] he term “does not apply to 
a case in which specific instructions 
are to be given applicable to that 
case alone.” Christopher v. New 
York, 13 Barb: (GN. Y.)) 567, 578: 


Paar beh ons see 32 C. J. p 944. 


re Northwestern Indiana 
Tele aie (Ind.) 171 NE 65, 70. 


[a] “‘Regulation’ and ‘legisla- 
tion’ are not synonymous terms.” In 
re Northwestern Indiana Tel. Co., 


(Ind.) 171 NE 65, 70. 


“Yegislation” see 36 C. J. p 986. 


99. Atlantic Coast Line R. Co., 
v. State, 73 Fla. 609, 74 S 595, 602. 


[a] “Order” not always synony- 
mous.—Atlantic Coast Line R. Co. 
v. State, 73 Fla. 609, 74 S 595, 602 
[eit) Cyc]. 


“Order” 46 C. J. p 1131. 


1. State v. Skeggs, 154 Ala. 249, 
262, 46 S 268; Miller v. Jones, 80 
Ala. 89, 96; Arkansas R. Commn. 
v. Independent Bus Lines, 172 Ark. 
3, 285 SW 388, 390; State v. Grier, 
20 Dels ~322,) (386i 88 —A_ 5795) Ex ip. 
Pricha, 70 Fla. 265, 70 S 406, 409, 
413; State v. McCammon, 111 Mo. 
A. 626, 632, 86 SW 510; Butte v. 
Paltrovich,- 30: Mont: 18, 22,575 P 
521, 104 AmSR 698; Belmar v. Prior, 
81 N. J. L. 254, 258, 79 A 1032; Rich- 
ards v. Bayonne, 61 N.’ J. L. 496, 
498, 39 A 708; Paul v. Gloucester 
County, .00=N. Je clewb85, 590, Lore 
585, 1 LRA 86; State v. Miller, 33 
ING MES 200,62638 510, 5135. Rexiv. 
Sparks, 18 B. C. 116, 10 DomLR 616, 
23 WestLR 6138, 616; Rex v. Titch- 
marsh, 6 OntWN 317, 19 DomLR 366, 
22 CanCrCas 419, 422. See State v. 
Calloway, 11 Ida. 719, 84 P 27, 33, 
114 AmSR 285, 4 LRANS 109. 


fa] “Regulation” and ‘“prohibi- 
tion” (1) “are distinct and -incongru- 
ous subjects of legislation.” State 
v. Skeggs, 154 Ala. 249, 262, 46 S 
268 [quot State v. Miller, 33 N. M. 
200, 268 P 510, 513]. (2) “Prohibi- 
tion has different meaning from reg- 
ulation.” State v. Grier, 27 Del. 322, 
836, 88 A 579. (3) ‘‘Regulation is 
inconsistent with exclusion or pro- 
hibition.”” Chicago Motor Coach Co. 
vy. Chicago, 337 Ill. 200, 169 NE 22, 


tion,”°> “diserimination,”®® 
“order,”’®? 
“specification,”* - “suppression, 


(58°C. 5.Jy 1179 


“instruction,”®* “legis- 
“resolution,’’? 
a ET hy 


“prohibition,”’+ 


The term “regulation” may 
the equivalent or synonym of “by- 


25, 66 ALR 834. 


(4) “Prohibition is 
quite 


incompatible with regulation.” 
Rex v. Titchmarsh, 6 OntWN 317, 
19 DomLR 366, 22 CanCrCas 419, 422. 
(5) “ ‘Regulation’ is not synonymous 
with ‘prohibition.’ ”’ Arkansas R. 
Commn. v. Independent Bus Lines, 
172 Ark. 3, 285 SW 388, 390. See al- 
so Prohibition 50 C. J. p 715 text 
and note 11. 


[b] “Prohibition” 
distinguished.—Ex p. 
265, 70 S 406, 409, 413. 


[ec] Does not wholly ese ase 
Belmar v. Prior, 81 N. J. Li. 254, 258, 
79 A 1032; Richards: Vv. Bayonne, 61 
N. J. 496, 498, 39 A 708. 


[ad] Held regulation and not pro- 
hibition.—(1) Ordinance determining 
time when sale of intoxicating liq- 
uors is forbidden. State v. Calloway, 
Dio ldas 19, 84 Pat 6383, 1s Am Sire 
285, 4 LRANS 109. (2) “The des- 
ignation of localities where the sale 
of intoxicating liquor is inhibited.” 
Garonzik v.! State, 50 Tex: Cr. 533, 
100 SW 374. (3) A local option law. 
McPherson v. State, 174 Ind. 60, 90 
NE 610, 6138, 31 LRANS 1288. (4) 
Restricting right to sell intoxicants 
to registered pharmacists upon bona 
fide prescriptions. Bachelors’ Club 
Vv. Woodburn, 60. .Or.. 331, 5119 +P 1339; 
343, See also Intoxicating Liquors §§ 
181-191. (5) The prohibition of thea- 
ters on Sunday. Ex p. Ferguson, 80 
Wash. 102, 141 P 322, 324. See al- 
so Sunday [87 Cyc 551]. 


[e] Held prohibition and not reg- 
ulation.—Restricting burials in ceme- 
tery. Austin v. Murray, 16 Pick. 
(Mass.) 121. 

“Prohibition” see 50 C. J. p 714. 


a Kepner v. Com., 40 Pa. 124, 


compared and 
Pricha, 70 Fla. 


[a] “Resolution” compared.—Kep- 
ner v. Com., 40 Pa. 124, 130. See also 
Municipal Corporations § 798. 


“Resolution” see post. 


3. Curry v. Marvin, 2 Fla. 411, 415 
[quot Atlantic Coast Line R. Co. v. 
State, 73 Fla. 609, 74 S 595, 620 (cit 
Cyc)]; Curless v. Watson, 180 Ind. 
86, 102 NE 497, 502. 


“Restriction” see post. 


4. Standard Computing Scale Co. 
Vi Barrell, 249 W-.S. 571, 157%, s9°SCt 
380, 63 L. ed. 780. 


“Specification” see [36 Cyc 526]. 
5. In re Hauck, 70 Mich. 396, 408, 


38 NW oe State v. Columbia, 40 S. 
Cc. L. 404, 
[a] p Re ae) cd ae is MASE PROG 


regulation.”’—State v. Columbia, 40 S. 
Cc. L. 404, 415 [quot In re Hauck, 70 
Mich. 396, 408, 38 NW 269]. 


“Suppression” see [37 Cyc 611]. 


6. In re McCoy, 10 Cal. A. 116, 140, 
101 P 419. 


{a] “There is a vast difference be- 
tween the regulation of a business, 
and the taxing of such business for 
some alleged damage caused by it.” 
In re McCoy, 10 Cal. A. 116, 140, 101 
P 419, (sheep herding). See also 
Taxation [37 Cye 711]. 


“Taxation” see [37 Cyc 706]. 


1180 [53 C.J.] 


law,”" “order,”® “ordinance,’® or “rule. 
“Regulation 
rates,”11 “regulation and control of the state,”?? 
“regulation and operation,”!® “regulation of com- 
meree,”’!* “regulation of county business, 
lation of general application,”!® “regulation of traf- 
ikea “regulation of trade and commerce, 
lation restricting use of motor vehieles,?2° and reg 


HOmS || Os ue bhrases: 


ulations and practices.”*° 


REGULUS. InS 


In metallurgy, the more or less impure button, 
globule, or mass of metal, formed beneath the slag 
in smelting and reducing ores;”” matte.?° 


Regulus of copper. 


7 State v. Hoctor, 
120 NW 199, 200; Hunt v. Lambert- 
Ville, 45 N. J. L. 279, 282; Taylor v. 
Lambertville, 43 N. J. Eq. 107, 112, 
10 A 809. 

[a] By-law giving to national 
bank lien on its stock as against in- 
debted stock-holders is not a regula- 
tion of the business of the bank. 
Bullard v. National Eagle Bank, 18 
Walle Gus tS.) 589) 596" 210 ed. 923. 
See also Banks and Banking § 602. 


[b] “By-laws” compared and dis- 
tinguished.—Kepner v. Com., 40 Pa. 
124, 129 [cit Hunt v. Lambertville, 45 
Nid. G.°279=282 (cit) Taylor v. Lam- 
bertville, 43 N. J. Eq. 107, 112, 10 A 
809)]. 

[e] 
v. Hoctor, 
200. 


83 Nebr. 690, 


“Sy-law”’ synonymous.—State 
83 Nebr. 690, 120 NW 199, 


“By-laws” see 9 C. J. p 1112. 


8. See Atlantic Coast Line R. Co. 
v. State, 73 Fla. 609, 74 S 595, 602 
(frequently but not always syno- 
nyms); Meyer v. Fromm, 108 Ind. 
208, 209, 9 NE 84; In re Gray, 57 Can. 
S. C. 150, 167, 42 DomLR 1. But see 
cases supra § 6 text and note 99. 


fa] “An order establishing the 
grade of a street, if not a by-law, 1s, 
at least a regulation.’ Meyer v. 
Fromm, 108 Ind. 208, 9 NE 84. 


{[b] Order-in-council. — ‘“ ‘Regula- 
tion’ when used in such a collocation 
. [War Measures Act (1914) § 
iG authorizing the governor to make 
orders and regulations] is broad 
enough to extend to any rule in re- 
lation to a particular subject matter 
laid down in exercise of such author- 
ity; and.past all possible doubt is 
sufficient to embrace provisions of the 
kind ordained by the [particular] or- 
der-in-council.”” In re Gray, 57 Can. 
S. G..150, 167, 42 DomLR 1. 


“Order” see 46 C. J. p 1131. 


9. State v. Hoctor, 83 Nebr. 690, 
120 NW 199, 200; Hunt v. Lambert- 
ville, 45 N. J. L. 279, 282; Taylor v. 


Lambertville, 43 N. J. Eq. 107, 112, 
10 A 809. 
[a] “Ordinance” synonymous.— 


State v. Hoctor, 83 Nebr. 690, 120 NW 
199, 200. 


[b] “Ordinance” compared and dis- 
tinguished.—Kepner v. Com., 40 Pa. 
124, 130 [cit Hunt v. Lambertville, 
AB INiesds) du.) 279, 282° (cit: Naylor Ve 
Lambertville, 43 N. J. Eq. 107, 112, 10 
A 809)]. See also Municipal Corpo- 
rations § 798. 

“Ordinance” see Municipal Corpora- 
tions § 796. 

10. State v. Hoctor, 83 Nebr. 690, 


120 NW 199, 200; Hunt v. Lambert- 
ville, 45 N. J. L. 279, 282; Taylor v. 


Saxon law, a title sometimes giv- 
en to the earl or “comes,” in old charters. 


Copper matte;** copper ore 
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710 
can be done.”° 


REHABERE 


affecting 


715 “reoy- 


18 66 regu- 


tenee.** 


Lambertville, 43 N. J. Eq. 107, 112, 10 
A 809. 


[a] “Rule” and “regulation” are 
words of like import. Belmar v. Pri- 
or, 81 N. J. L. 254, 258, 79 A 10382. 


[b] “Rule” synonymous.—State v. 
Hoctor, 83 Nebr. 690, 120 NW 199, 
200. See Atlantic Coast Line R. Co. 
v. State, 73 Fla. 609, 74 S 595, 602 
(frequently but not always used as 
synonyms). 


“Rule” see [34 Cyc 1818]. 

11. See Shroyer v. Chicago, etc., 
R.- Co., 111 Tex: 24,222 SW 1095, 1097, 
226 SW 140. 


12. Blackwell Lumber Co. v. Em- 
pire Mill Co.,.28 Ida. 556, 572, 155 P 
680. 


13. Arkansas R. Commn. v. Inde- 
pendent Bus Juines, 172 Ark. 3, 285 SW 
8, 390. 


14. Chicago, etc., R. Co. v. Arkan- 
sas, 219 U. S. 453, 464, 31 SCt 275, 55 
L. ed. 290. See U. S. v. Delaware, 
etc., Co., 164 Fed. 215, 227. See also 
Carriers §§ 37-52, 1069-1077; Com- 
merece 12 C. J. p 1. 


15. See Jennings County v. Fetter, 
(Ind.) 139 NE 451, 454. 


16. Moss SS. Co. v. Board of Trade, 
Neat TK Be 44%, 92) Lawl. KNB e398; 


17. Welsh v. Morristown, 98 N. J. 
L. 630, 121 Ac 697, 699. 


18. Hodge v. Reg., 9 App. Cas. 117, 
129; Citizens Ins. Co. v. Parsons, 7 
Appu Cas: 96,) 1125) “Ine re, Board sor 
Commerce Act, 60 Can. S. C. 456, 463, 
473, 54 DomLR 354, [1920] 3 West 
Wkly 658; Frederickton v. Reg., 3 
CanSC 505, 537. 

19. Bruce v. Ryan, 138 Minn. 
164 NW 982. 

[a] Ordinance held traffic regula- 
tion and not regulation restricting use 
of motor vehicles within Motor Vehi- 
cle Statute, abrogating municipal reg- 


264, 


ulations. Bruce v. Ryan, 138 Minn. 
264, 164 NW 982. 
20. O’Boyle v. Pennsylvania R. 


Co., 118 Misc. 660, 195 NYS 240, 243. 


21. Black L. D. [cit Spelman]. 

[a] Derived from Latin, a petty 
king, prince, diminutive of “rex,” 
“regis,” a king. Webster New Int. D. 

22. Webster New Int. D. 

23. U. S. v. Consolidated Kansas 


City Smelting, ete., Co., 8 Cust. A. 
(CU. S.) 226; 227; UW. S. vv. American 
Smelting, etc., Co., 5 Cust. A. (U. S 
393.) SOF 

[a] “Matte” and “regulus” (1) are 
synonymous terms. U. S. v. Consol- 
idated Kansas City Smelting, etc., Co., 
SCust. A. (UL Sa)ipes Oy canlen C2) “Are 


“That you cause to regain seisin.’ 
writ commanding a sheriff to restore seisin of an ex- 
cess, where, in. the execution of a writ of “habere 
facias seisinam,” he had delivered seisin of more 
than he should.?° 


REHABILITATION. 
criminal law, the reinstatement of a criminal in his 
personal rights which he has lost by a judicial sen- 
In old English law, a papal bull or brief 
for reénabling a spiritual person to exercise his fune- 
tion, who was formerly disabled; 
a former ability.7* 

REHANDLE. 


from which impurities have been removed so far as 


FACIAS SEISINAM. Literally 
The name of a 


In French and Scotch 


or a restoring to 


As used in a trust receipt provid- 


interchangeable terms having the 
same meaning.’ U. S. v. American 
Smelting, ete., Co., 5 Cust. A. (U. S.) 


398, 899% 
_ 24 Spencer v. Philadelphia Smelt- 
ing, ‘ete. Co, (124 Med. 1002;  U.*Sax 


Consolidated Kansas City Smelting, 
ete., Co: 8, Cust) As (U.AS.), “226.228: 
U. S. v. American Smelting, etce., Co., 
5 Cust. A. (U. S.) 398, 401. 


[a] Commercially and scientifical- 
ly synonymous.—(1) “As used com- 
mercially, copper regulus and copper 
matte mean the same thing. Spencer 
v. Philadelphia Smelting, ete., Co., 124 
Fed. 1002. (2) ‘‘The recent scientific 
authorities, . . also define cop- 
per matte as synonymous with copper 
regulus.”’ Spencer v. Philadelphia 
Smelting, etc., Co., supra. 

{[b] Formerly distinguished.— 
“Perhaps a few years ago there was 
a slight distinction between the two. 
Copper matte always contains sul- 
phur. When freed of this sulphur, it 
would become copper regulus. But 
this distinction has been abandoned 
in recent years, and both commercial- 
ly and scientifically they have been 
used aS synonymous terms.” Spenc- 
er v. Philadelphia Smelting, ete., Co., 
124 Fed. 1002. 


[c] “Regulus of copper” and “cop- 
per matte” interchangeable terms.— 
(1) ‘In the face of such construction 
of the term ‘regulus of copper,’ the 
Congress had reénacted three differ- 
ent tariff laws in which the term was 
employed, presumably with the mean- 
ing attached thereto which the courts 
and the administrative officers of the 
Government had accorded to it.” U. 
S. v. Consolidated Kansas City Smelt- 
ine, ete; (CoS "Cust eA. (Us So e226; 
228. (2) “ ‘Copper mattes’ and ‘reg- 
ulus of copper’ have admittedly come 
to mean the same thing.” U. S. v. 
American Smelting, ete., Co., 5 Cust. 
A. (U. S.) 398, 401. 


[d] Held not regulus of copper.— 
“A matte composed more largely of 
lead than copper in quantity and more 
largely of silver than either in value, 
and not ready for the process of 
smelting to recover the copper con- 
tent” is not properly denominated a 
copper matte or regulus of copper. 
U. S. v. Consolidated Kansas. City 


Smelting, ete., Co., 8 Cust. A. (U. S.) 
22.6) ol. 
25. U. S. v. Consolidated Kansas 


City Smelting, ete., Co., 8 Cust. A. (U. 
S:) 226, 229. 


26. Abbott L. D. 


Habere facias seisinam see 29 C. J. 
p 199. 

27. Black L. D. [cit Branded: 
also Pardons § 82. 


28. Black L. D. [cit Cowell]. 


See 


For later cases, developments and changes in the law see Annotations, same title and section number, 


/ ik, el 


REHANDLE—REIMBURSE 


ing that the goods covered thereby were to be “re- 
handled,” the word may, in a broad sense, include 
much more than merely remarking, or rehandling, 
or otherwise putting them in better physical shape.?® 


REHEARING.®° <A new hearing, and a new con- 
sideration of the case by the court in which the suit 
was originally heard, and upon the pleadings and 
depositions already in the case;?1 a second hearing 
before the same judge or court, on application of a 
party supposing himself injured by the decision 
made after the first hearing;*? also referred to as 
an appeal from the supreme court to itself. The 
term is sometimes used in the sense of a new trial ;*4 
and in England it is often applied to what would be 
considered an appeal here.?® 


REHYPOTHECATION.?* 


REI. Literally “Of a thing, being the genitive of 
“reus.”°7 Also the plural of “reus.”?§ 


In the civil law, in a general sense, parties to an 
action; litigating parties;*® and in a special sense, 
persons from whom a thing is demanded; defend- 
ants.*° 


Rei interitus. The destruction of a thing.*! 


Rei interventus. Literally “Things intervening.’’4? 
In Scotch law, a part performance of a contract ;** 
things done by one of the parties to a contract, in the 
faith of its validity, and with the assent of the other 
party, and which have so affected his situation that 
the other will not be allowed to repudiate his obliga- 
tion, although originally it was imperfect, and he 


. 
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might have renounced it.*# 
Rei judicate. Of the matter 


Rei persecutoriz. The name 
actions under the eivil law.*® 


Rei vindicatio. A vindication of the matter.47 In 
civil law, a real action.*® 


Rei vindicatoria. A civil law action in the nature 
of ejectment.4® A. statutory real action in Porto 
Rico which has elements similar to both the common 
law ejectment and the civil law “rei vindicatoria.”°° 


REICHSRATH. The parliament of the Western 
Austrian Empire excepting the Hungarian division; 
and it consists of a house of nobles and a house of 
deputies.®+ 


REICHSTADT. An imperial city; a European 
city which held its charter directly from the Holy 
Roman Hmperor.°? 

REICHSTAG. The imperial diet of the Holy Ro- 
man Empire.°? The diet of the North German con-- 
federation;°* a part of the imperial German parlia- 
ment which with the Bundesrath comprises the leg- 
islature of the German empire;°® the legislature of 
the Hungarian division of the Austro-Hungarian Em- 
pire, and consists of a house of magnates and a house ° 
of representatives.’ ® 

REI DEPOSITA PROPRIETAS APUD DEPO- 
NENTEM MANET, SED ET POSSESSIO.°? 


REIF.°§ 


REIMBURSE.°® The primary meaning of the 
word is to pay back.®® It also means to indemni- 


adjudged.*°® 
given to a class of 


29. Savannah Trust Co. v. Savan-| 512, 39 SE 814 [quot Teeter v. South- 37. Burrill L. D. See Res post. 
nah Nat. Bank, 16 Ga. A. 706, 86 SE| ern Express Co., 172 N. C. 616, 90 SE 38. Burrill L. D 
bait ae ee Warehousemen [40 | 927]. 39. Burrill L. D. 
ye 407-428], [a] “Appeal” distinguished.—(1) a eet ; 
30. Rehearing: “An appeal to this court is a right. pa vail tae hades both the AES Ms 
By lower court: Not so as to a petition to rehear.” ae Dae DEODET: ei ee iE 
After decision of appellate court | State v. Council, 129 N. C. 511, 512, GUE ‘ J. p 1181 notes 88, 90. 
: see Appeal and Error § 3278. 30 SE 814 [quot Teeter v. Southern 40. Burrill L. D. 
Pending appeal see Appeal and Er- | Express Co., 172 N. C. 616, 90 SE 927]. 41. Trayner Leg. Max. 
ror § 1380. (2) “The Constitution guarantees a 7. Fine ly 1D 
In particular action or proceeding see | right of appeal but that does not give 7 sea HelKt 
specific titles. a right to a second hearing.” Hern- 43. Burrill L. D. See also Con- 


Of motion see Motions and Orders §§ 

160-171; New Trial §§ 516-521. 

On appeal: 

Generally see’ Appeal and Error §§ 
2477-2535; Criminal Law §§ 3530- 
3539; New Trial §§ 516-521. 

Application for: 

Generally see Appeal and Error 
§§ 2505-2528. 

As affecting limitation of time 
for appeal see Appeal and Er- 
ror § 1050. 


81. Read v. Patterson, 44 N. J. Ea. 
201, 219, 14 A 490, 6 AmSR 877. 


[a] Statutory definition. ‘‘A re- 
hearing is a re-examination of the 
facts involved in a decree or order 
upon the grounds set forth in a mo- 
tion or petition to open and vacate 
or modify the same or some part 
thereof. = No DD; Comps. (1913)) .§ 
8594 [quot In re Hafey, 52 N. D. 262, 
202 NW 188, 140]. 


32. EXmerson v. Davies, 8 F. Cas. 
No. 4,437, 1 Woodb. & M. 21, 22. 


[a] Technically speaking, the term 
“was appropriate only to the proceed- 
ing in chancery by which a certain 
class of errors in a decree or decretal 
order could, before enrolment, be cor- 
rected. But it had no application to 
orders made upon mere motion.” 
Belmont v. Erie R. Co., 52 Barb. (N. 
Y.) 637, 651, See also Motions and 
Orders §§ 160-171,.+256. 


33. State v. Council, 129 N. C. 511, 
[53 C. J.—65] 


don gey.whmpeniale Hs ainser@ osnl dsoNe es 
384, 389, 16 SE 465, 8 LRA 547. 


34. Lewis v. Martin, 210 Ala. 401, 
98 S 6385, 644, 646; Kimple v. Conway, 
CGO Cad. ed hice seats Seen iniere 
Mackenzie, 22 B. C. 15, 16. 


[a] “Rehearing” and “new trial’ 
used as synonymous.—Kimple v. Con- 
Wi O09) @aleeiage (ia One 8.92 


{b] Under Canadian Taxation Act. 
—An appeal from a decision of a 
Court of Revision under said act has 
been held a rehearing and fresh evi- 
dence could be adduced. In re Mac- 
Kenzie 220 Ba C.5.01 6: 


35. Emerson vy. Davies, 8 F. Cas. 
No. 4,487, 1 Woodb. & M. 21, 22. See 
Reet va Lilenimeay Rs 6 QO. Bl 8995; 
Sweeney v. Fitzhardinge, 4 Austr. C. 
LO RRS XE 


[a] Where there is no statutory 
limitation on the scope of an appeal 
to Quarter Session, “either expressly 
or by implication, the matter is at 
large and the Quarter Sessions are to 
rehear the whole matter.” Reg. v. 
issierrsan, 9 Abe aa OR 18s ODE | Konblon 
Sweeney v. Fitzhardinge, 4 Austr. C. 
Ip, 18g Ie API 

[b] Appeal to Quarter Sessions of 
New South Wales ‘is properly heard 
as a rehearing.” Sweeney v. Fitz- 
hardinge, 4 Austr. C. L. R. 716, 730. 


36. See Hypothec, Hypotheca, Hy- 
pothecation 31 C. J. p 2384. 


tracts § 787. 


44. Black L. D. [cit 1 Bell Comm. 
DD) SAS Sagan 


Tayler Te Gloss. 


45. See Res Ju- 
dicata post. 

46. Trayner Leg. Max. 

47. English L. D. : 

48. English L. D. See also Rei- 


vindicacion ante. 


49. See San Juan Fruit Co. v. Car- 
rillo, 7 Porto Rico Fed. 265, 268. 


50. San Juan Fruit Co. v. Carrillo, 
supra. 

51. English L. D. 

52. English 


TD: 
53. English L. D. 
54. English L. D. 

14 By 
L. 


55. English 

56 English D. See Reichrath 
ante. 

57. A maxim meaning “The prop- 


erty in a thing deposited and the pos- 
session thereof remains in the depos- 
itor.”” Morgan Leg. Max. [cit Tray- 
ner Leg. Max]. 


58. See Robbery § 1. 
59. See Reimbursement post. 
60. Black L. D. [cit Woerz v. Schu- 


macher, 161 N. Y. 530, 536, 56 NE 72; 
Philadelphia Trust, etc., Co. v. Auden- 
reid, 83 Pa. 257, 264 (quot United 
Shoe Mach. Co. v. Hirst, 26 Pa. Dist. 
401, 409)]; Webster D. [quot Water 
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fy;®! to make return or restoration of an equivalent 
for something paid, expended, or lost;°? 
whole;®* to refund;** to replace in a treasury or 
purse, as an equivalent for what has been taken, 
It has been said 


lost, or expended;**® to restore.°°® 
to indicate a secondary liability.®7 
Phrase: 


REIMBURSEMENT.*® 


REINCORPORATION.’® 


Power Co. v. Brown, 23 Kan. 676, 691; 
State v. Moore, 40 Nebr. 854, 866, 59 
NW 755, 25 LRA 774 (dis. op.) ; Woerz 
v. Schumacher, 161 N. Y. 530, 536, 56 
NE 72]; Sacred Heart Church Bldg. 
Committee v. Manson, 203 Ala. 256, 
82 S 498, 500; Askay v. Maloney, 92 
Or. 566, 179 P 899, 902. 

[a] Primary meaning of the word 
is to be imputed to it where that 
meaning is not controlled by contract 
stipulations. Philadelphia Trust, etc., 
Co. v. Audenreid, 83 Pa. 257, 264 [quot 
United Shoe Mach. Co. v. Hirst, 26 
Pa. Dist. 401, 409]. 


“Pay” see 48 C. J. p 573. 


61. Black L. D. [cit Woerz v. Schu- 
macher, 161 N. Y. 530, 536, 56 NH 72]; 
Webster D. [quot Water-Power Co. v. 
Brown, 23 Kan. 676, 691; Woerz v. 
Schumacher, supra]. 


“Indemnify” see 31 C. J. p 416. 


62. Black L. D.; Webster D. [both 
quot Woerz v. Schumacher, 161 N. Y. 
5307 S6..NE) 72,73]. 

[a] Includes interest.—‘‘The plain- 
tiff would not receive an equivalent 
for what he had paid out . if 
he was denied the right to interest 
on the money advanced.’”’ Woerz v. 
Schumacher, 161 N. Y. 530, 536, 56 NE 
72. 


63. Black L. D.; Webster D. [both 
quot Woerz v. Schumacher, 161 N. Y. 
DSO 56 ENED 22,7 731, 


64. Webster D. [ 
Moore, 40 Nebr. 854, 8 
25 LRA 774 (dis. ‘op.)]; 
loney,, 92: Or: 566,179 PB 


“Refund” see ante. 


65. Webster D. [quot State v. 
Moore, 40 Nebr. 854, 865, 866, 59 NW 
755 2> WRA 774 (dis. op.) ]" ~See 
Askay v. Maloney, 92 Or. 566, 179 P 
899, 902 (omitting words “in a treas- 
ury or purse’’). 

66. Webster D. [quot Water-Power 
Co. v. Brown, 23 Kan. 676, 691; State 
v. Moore, supra]; Sacred Heart 
Church Bldg. Committee v. Manson, 
203 Ala. 256, 83 S 498, 500; Askay v. 
Maioney, supra. 

“Restore” see 54 C. J. 


67. Askay v. Maloney, 92 Or. 566, 
179 P 899, 902. See -Sacred Heart 
Church Bldg. Committee v. Manson, 
208 Ala. 256, 82 S 498, 500. 


[a] Not promise to pay absolute- 
ly.—‘‘The language employed [an ob- 
ligation to reimburse] did not import 
a promise to pay the sum stated, 

. but, and only, a promise to re- 
imburse, to pay back, to restore.” 
Sacred Heart Church Bldg. Commit- 
tee v. Manson, 203 Ala. 256, 82 S 498, 
500. 

68. Hope v. Board of rad deli cit 
43 La. jotees 138; OL, 9) S07 


69. Reimbursement: 


Action for: 
In general see Money Paid §§ 2, 17, 


quot State v. 

66, 59 NW 755, 
Askay v. Ma- 
OOO oOLe 


18. See also Assumpsit, Action 
of §$ 9-26; Indemnity §§ 56-74. 


“To reimburse the principal.’’*§ 

The act of reimbursing 
or refunding;’° the putting back of money in the 
purse of one who had taken it out of it,*1 or dis- 
bursed it;7? repayment;** return of money.** 


REIMBURSE—REINSTATE 


to make complished.7* 


lish; aoe 


RE INFECTA. The business not having been ac- 


REINFORCEMENT."’ 
REINSCRIPTION.*® 
REINSTATE.*® 


again in position or in a former state;*! to reéstab- 
to reinstall ;** 
which one has been removed.*+ 
may mean to receive back into employment only,*® 

or to put back into the same position or state from 
which removed.** 


80 


To instate again; to place 


to restore to a state from 
Also to renew.?° It 


The use of the term ordinarily 


implies a reinstatement to a whole or unity.** 


Action for:—Continued 
Limitation of see Limitations of 
Actions §§ 190-192. 
AS indemnity generally see Indemnity 
31 C. J. p 473 et seq. 
For: ’ 
Expenses on foreclosure see Mort- 
gages §§ 2051-2055. 
Improvements made or taxes paid 
by ae i enaie de see Hject- 
ment §§ 390 
if: 


Corporation or person in particular 
circumstance, occupation, or stat- 
us see specific titles. 

Payment or advance in action for 
pareiage see Partition §§ 482- 

16 

See also Reimburse ante; Repay post; 

Repayment post. 

70. Century D. See Fuller v. At- 
WOOd) Hd. Ee Me oi'by some 

[a] Used in agreement by which 
certain persons were to receive a cer- 
tain sum each as reimbursement for 
money paid by them, respectively, in- 
to a former business, the term im- 
plies that it had not been withdrawn. 
Fuller v. Atwood, 13 R. I. 316, 317. 


71. Forstall v. Consolidated Assoc. 
of Planters, 34 La. Ann. 770, 774 [cit 
Hope v. Board of Liquidation, 43 La. 
Ann. 738, 761, 9 S 754]. 


72. Forstall v. Consolidated As- 
soc., Supra [cit Hope v. Board of 
Liquidation, supra}. 


[a] Disbursement necessary.—(1) 
“No reimbursement can take place 
when there has been no disburse- 
ment.’ Forstall v. Consolidated As- 
soc. of Planters, 34 La. Ann. 770, 774. 
(2) “There could be no reimburse- 
ment of the German Bank until the 
German Bank had paid out something 
to be refunded, restored to it.” Sa- 
cred Heart Church Bldg. Committee v. 
Manson, 203 Ala. 256, 82 S 498, 500. 


73. Century D. See Forstall v. 
Consoiifaced Assoc., 34 La. Ann. 770, 
774. 

74 ‘Forstall 
soc., supra [cit Hope v. 
Liquidation, 43 La, Ann, 
9 S 754). 

75. See Corporations §§ 3600-8602; 
Municipal Corporations §§ 135-163. 


v. Consolidated As- 
Board of 
WS8ys Pel, 


76. Tayler L. Gloss. 

77. See Reénforcement ante. 

78. See Chattel Mortgages §§ 2338- 
244; Mortgages §§ 427, 514 note 41 
Cg], 5381; Records ante. See also 
Deeds § 192. 

79. See Reinstatement post. 

80. Webster New Int. D. [quot 


Missouri State L. Ins. Co. v. Jensen, 
139. Okl. 130, 281 P 561, 562]. 

81. Webster New Int. D. [quot 
Missouri State L. Ins. Co. v. Jensen, 
supra]. 

fa] As used in insurance.—(1) “It 
implies the right of. the insured to 
be placed in the same condition that 
he occupied before the forfeiture, and 


it implies the duty on the part of the 
insurer to place the insured in that 
condition, and it allows no right to 
exact other conditions, precedent or 
subsequent, to reinstatement.” Mu- 
tual L. Ins. Co. v. Lovejoy, 203 Ala. 
452, 83 S 591, 594; (2) It “does not 
mean to reinsure under another and 
different contract.” Mutual L. Ins. 
Co, v. Lovejoy, supra. To same ef- 
fect Missouri State L. Ins. Co. v. Jen- 
sen, 139 Okl. 130, 281 P 561, 562. 


82. Webster New Int. D. [quot 
Missouri State L. Ins. Co. v. Jensen, 
139 Okl, 130, 281 _P-561,, 5621- 


83. Webster New Int. D. [quot 
Missouri State L. Ins. Co. v. Jensen, 
supra]. 

84 Webster D. [quot South v. 
Sinking Fund Comrs., 86 Ky. 186, 190, 
5 SW 567, 9 KyL 478]. To same ef- 
fect Missouri State L. Ins. Co. v. Jen- 
Sen, Supra. 

[a] As used in redemption statute. 
—(1) “The legislature. did 
not intend to restrict the word ‘rein- 
stated’ to its literal meaning” which 
“would confine the redemption to‘him 
in whom the title was at.the time of 
the tax-sale, although the redemption- 
money were paid by his vendee.” 
O’Neale v. Caldwell, 18 F. Cas. No. 
10,515, 3 Cranch Cy C. 382) ~(@2))\* the 
legal representative [of the proprie- 
tor] is to have the same right and ti- 
tle after the redemption, as . 
if no such tax-sale had been made. 
This is the meaning of the act; and 
the word ‘reinstated’ must be con- 
strued consistently with, and cannot 
control that meaning. O’Neale v. 
Caldwell, supra. See also Taxation 
[37 Cyc 4383— 1387]. 


[b] “To reinstate policy holder” 
means “that the insured has been re- 
stored to all the benefits accruing to 
him under the policy contract, the 
original policy.” Missouri State L. 
Ins. Co. v. Jensen, 139 Okl. 130, 281 P 
561, 562. See also Insurance § 646; 
Life Insurance § 244. 


85. Mutual L. Ins. Co. v. Lovejoy, 
203 Ala. 452, 88 S 591, 592; Missouri 
State L. Ins. Co. v. Jensen, 139 Okl. 
130, 281 P 561, 562. 


86. Markey v. Schunk, 152 Iowa 
508, 512, 182 NW 8838; Markey v. 
Soe 152 Iowa 508, 132 NW 883, 
885. 


[a] In a_ statute governing re- 
moval of officers.—‘‘Considering the 
whole tenor of the statute, we are 
inclined to the view that the Legis- 
lature intended no more than to re- 
quire a continuance of employment 
on the force.’”’ Markey v. Schunk, 152 
Iowa 508, 512, 1832 NW 883. 


87. Markey v. Schunk, 152 Iowa 
508, 512, 182 NW 8838; Markey v. 
Seen: 152 Iowa 508, 1832 NW 883, 


88. Missouri State L. Ins. Co. v. 
Jensen, 139 Okl. 130, 281 P 561, 562. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


REINSTATE—REIVINDICACION 


Phrases: “Reinstate or replace,”®® also “reinstat- 


ed ines. he eatatles2° 
REINSTATEMENT.®+ 


mer position, office, or rank.?® 


already issued 


REINSURANCE.?§ 


REINSURANCE RESERVE. A fund which must 
equal in amount at all times the ageregate policy lia- 
bilities at their then present value.®? 

RE INTEGRA. Literally “The thing being un- 
When a matter was under debate in the 
Senate, the Romans said it was “re integra’! 


finished.” 


REINVEST.? To invest anew.® 
REINVESTMENT.* 


89. 
Assur. Co., 55 L. J. Q. B. 146, 148, 149. 


{a] “Reinstate” and “replace” 
compared and contrasted.—Anderson 
v. Commercial Union Assur. Co., 55 
L. J. Q-B. 146, 149. 


90. See O’Neale v. Caldwell, 18 
my Cas Noe 10,515,-3>Cranch: C2'Ce312; 


91. Reinstatement of: 

Appeal and Error §§ 2440-2450; 
Criminal Law §§ 3514, 3540; Jus- 
tices of the Peace § 521. 

Attachment § 11038. 

Attorney after disbarment see At- 
torney and Client §§ 97, 98; “Man- 
damus § 180. 

Dismissed case or cause see Costs 
§ 540; Dismissal and Nonsuit §§ 
67-72, 146-156; Equity § 799; Man- 
damus § 127. 

esol’ injunction see Injunctions 

736 


Entry cancelled by Land Office see 
Public Lands § 481. 

Guardian see Guardian and Ward § 
138. 

Indictments and Informations § 56. 

Insured or insurance policy: 
a pont see Insurance §§ 642- 

4 


In specific kind of insurance see 
particular insurance titles list- 
ed in) 32 C. J. p 974. 
Member of: 
Association see Associations §§ 80-— 
85 


Corporation see Mandamus § 447. 
Mortgages §§ 989-994. 
Officer: 
In general see Mandamus §§ 295-— 
303; Officers §§ 210, 211. 
Army and naval see Army and 
Navy §§ 67, 80. 
Municipal see Municipal Corpora- 


tions §§ 1122-1126, 1134, 1478, 
1526. 
Police see Municipal Corporations 


§§ 1378, 1379. 

Pupil or teacher see Mandamus §§ 
338, 339; Schools and School Dis- 
tricts [35 Cyc 1094, 1142]. 

Vacated order of court see Motions 
and Orders § 261. 


Mandamus as means of, or remedy 
for, reinstatement see Mandamus §§ 
127, 180, 295-303, 338, 339, 447. 


92. Century D. 
93. Century D. 
“Reéstablishment” see ante. 


94. Mutual L. Ins. Co. v. Love- 
joy, 203 Ala. 452, 83 S 591, 592. 


“Renewal” see 54 C. J. 
95. Century D. 


96. New York L. Ins. Co. v. Buch- 
berg, 249 Mich. 317, 228 NW 770. 


The act of reinstating ;°? 
reéstablishment;°* renewal;°* restoration to a for- 
In the law of insur- 
ance, it is a contract by virtue of which the policy 
is revived or restored 
lapse;°® or a mere continuance of the old or original 
contract which, but for the renewal or reinstatement, 
would have been forfeited and void.°* 


Anderson v. Commercial Union }- 


vestment.* 


TIUM.® 


after. its 


fron° 


REISSUE.++ 


ment.’’13 


ables.?® 
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a change of investment;® a second or repeated in- 
REIPUBLICA INTEREST UT SIT FINIS LI- 


REIPUBLICA INTEREST VOLUNTATES DE- 
FUNCTORUM EFFECTUM SORTIRI.® 


REISSUABLE NOTES. Bank notes which, after 
having been once paid, may again be put into cireula- 


A second or renewed issue.!? 


REISUA PROVIDUS. A Latin phrase meaning: 
“Careful of his property, or prudent in its manage- 


REI TURPIS NULLUM MANDATUM EST."* 


REIVINDICACION. In Spanish law, a real ac- 
tion brought for property itself, whether land or mov- 
This proceeding has been held equivalent,°® 


or analogous, to what is called ejectment?’ in its 


The act of investing anew;° 


97. Mutual L. Ins. Co. v. Love- 
joy, 203 Ala. 452, 83 S 591, 592. See 
Missouri State L. Ins. Co. v. Jensen, 
139) Old S180 28S Pr OGL, 1562. 


[a] “A reinstatement of the pol- 
icy, after default in the payment of 
premiums, by performance of con- 
ditions specified in the policy, con- 
tinues in force the original policy 
and does not create a new one.” 
Missouri State L. Ins. Co. v. Jensen, 
139 Okl. 130, 281 P 561, 562. To same 
effect Mutual L. Ins. Co. v. Love- 
joy, 203 Ala. 452, 83 S 591. 


[b] As used in the by-laws of 
an insurance company providing for 
“reinstatement,” of those whose pol- 
icies are forfeited, on certain condi- 
tions, the term does not imply “re- 
insurance,” the granting or making 
of a new policy, a new contract of 
insurance; it fairly implies placing 
the insured in respect and relation 
to the company, the policy, the whole 
contract of insurance, in the same 
condition that he occupied and sus- 
tained toward them next before the 
forfeiture was incurred. lLovick v. 
Provident -a- Assoc: 110 Na vCan93, 
97, 14 SE 506, 507. See also Insur- 
ge §§ 642-646; Life Insurance § 


98. See Insurance §§ 715-756. 
also Fire Insurance §§ 179-187; 
Insurance §§ 364-368; 
surance §§ 488-499; 
specific insurance titles. 

99: New Havens, Trust: -Coi iv. 
Gaffney, 73 Conn. 480, 485, 47 A 760. 
See also Reinsurance ante. 


1. Tayler L. Gloss. See also Res 
Integra 54 C. J. 

2. See also Reinvestment post. 

3. Century D. 

[a] Implies: (1) “A previous 
divestiture.’ Tevis v. Ryan, 13 Ariz. 
1:20, LOK LOSE PA GIN 46.4.) (2) Sebhat 
there must have been a divestment 
of the title.””’ Houston v. Shear, (Tex. 
Cive= A.) 210 SW 9:76; 9:80: 


[b] As used in the Bankruptcy 
Act [§ 70f (U. S. Comp. St.--§ 9654) ] 
means “that the owner of the title 
is to receive it anew.’ Houston v. 
Shear, (@Pex. Civ: /A.)) (210 "SW 9:76, 
980. 


“Invest” see 33 C. J. p 807. 


4. Reinvestment: 
Hstates § 97. 
Exemptions §§ 137 et seq. 182 et seq. 
Executors and Administrators § 1438 
et seq. 
Guardian and Ward §§ 232-243, 317. 
Infants § 105. 
Insane Persons § 461. 
Trusts [39 Cyc 389-416]. 


See 
Life 
Marine In- 
and other 


5. Century D. 
6. Pleasants v. Wilson, 125 Md. 
237, 245, 93 A 441. 


Teo envurye Dy 
“Investment” see 33 C. J. p 808. 


8 A maxim meaning “It is for 
the public interest that there should 
be a known termination of pleas, 
i. e., a termination beyond or after 
which the decision in a suit should 
be final and unquestionable.” Tray- 
ner Leg. Max. 


[a] “The phrase may also mean 
that it is for the public interest that 
there should be a’ fixed and deter- 
minate time beyond which a right 
of action should cease.’ Trayner 
Leg. Max. 

9. A maxim meaning “It concerns 
the state that the wills of the dead 
should have their effect.” Bouvier 
us Ds 

10. Black L. D. See also Banks 
and Banking §§ 742, 1120-1123, 1145-— 
1148; Bills and Notes § 827. 


11. Reissue of: 
oe es paper see Bills and Notes 
ihe 
County warrant see Counties § 311. 
Execution see Executions §§ 165-177; 
Justices of the Peace §§ 348, 349. 
Mortgage see Mortgages § 998. 
Patentesee Patents §§ 307-328. 


12.7 Century =D: 
13. Trayner Leg. Max. 


[a] As ground for lifting inter- 
diction.—Interdiction, whether  vol- 
untary or judicial, can only be re- 
called or removed by an interlocu- 
tor of Court, and it affords a good 
ground on which to apply for the 
removal of the restraint imposed by 
interdiction that the interdicted has 
become “rei suae providus.” 
ner Leg. Max. 


“Interdict’”? see Insane Persons § 
oe 


Tray- 


“Interdiction” see 33 C. J. p 171. 


14. A maxim meaning ‘The man- 
date of an immoral thing is- void.” 
Blacks Ds [elite big algenemomnont 

15. San Juan Fruit Co. v. Landrau, 
8 Porto Rico Fed. 447, 457. 


16. Peo. v. Fortuna Hst., 12 Porto 
Rico Fed. 152, 153; Marix v. Acevedo, 
12 Porto Rico Fed. 139, 140. 


[a] Substantially the same.— 
“This is a Suit called ejectment in 
English, in Spanish ‘reivindicacion.’ 


They are substantially the same.” 
Marix v. Acevedo, 12 Porto Rico Fed. 
139, 140. 


17. Goyco v. Russell, 12 Porto 
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modern form.!8 


REJECT.'® To diseard;?®° to refuse to accept 
after consideration;?! to refuse to grant, as to re- 
ject a prayer or request;?? to refuse to receive ;”* 
to throw away.2* In special connections, the term 
has been held equivalent to or synonymous with 
“challenge,”?* and “disallow;’?* and distinguished 
from ‘“disregard.”?7 

Rejected. In defining “garbage, 
been held to carry the same implication as “waste, 
indicating material that has lost its value for the 
purpose for which it was handled and been cast 
aside.2® Phrases: “Rejected application,’®°® “re- 
jected claim,’’*? and “rejected for enlistment.”%? 

REJECTION.*® Disallowance;** failure to ac- 
cept;°° repudiation of [an] offer.*° In connection 
with claims, the term has been distinguished from 
a refusal to consider.*? 


” the word has 


28 


REIVINDICACION—RELATE 


Rejoining gratis. A term meaning that defendant 
will rejoin without putting the plaintiff to the neces- 
sity of obtaining a rule to rejoin.*® 

REJOINDER.*° 

RELATE. [§ 1] A. In General.*+ To 
bearing or concern; to pertain; to refer.*? 


term is sometimes employed as synonymous with “ 
volve.”43 


have 
Jee 


Phrases: “Relate to a freehold,”** “relates to 

.. freehold,’**> and “relates to the liberty of 
the subject.” *#° 

[§ 2] B. Related. In one sense, standing in re- 


lation or connection.47 In another sense, allied by 
kindred; connected by blood or alliance especially 
by consanguinity.*® 

Related subjects. Such as are related as sub- 
ordinate and* cognate to the general subject ex- 
pressed,#® unless the context forbids such construc- 


REJOIN. 


Rico Fed. 148, 149. See also Bject- 


ment § 1. 

18. Goyco Vv. Russell, supra; 
Marix v. Acevedo, 12 Porto Rico Fed. 
139, 140. 

[a] “Fictitious elements are elim- 
inated . - as in modern forms 


of ejectment.” Marix v. 
Porto Rico Fed. 139, 140. 


[b] “Deshaucio”’ [desahucio] dis- 
tinguished.—Goyco v. Russell, 12 
Porto Rico Fed. 148, 150; Marix v. 
Acevedo, 12 Porto Rico Fed. 139, 140. 


“Desahucio” see 18 C. J. p 790. 
19. See also Rejection post. 
20. Webster D [quot Preston v. 


Fidelity Trust, etce., Co., 94 Ky. 295, 
302, 22 SW 318, 15 KyL 130]. 


21. State v. Long, 187 Mo. A. 223, 
228, 173 SW 722. 


22. Webster D. 


Acevedo, 12 


{quot Preston v. 
Fidelity Trust, etc., Co., 94 Ky. 295, 
302, 22 SW 318, 15 KyL 130; Sayre 
v. Elizabeth Bd. of Excise, 81 N. J. 
ie S, Oly to A 628s 8eMis a.) Timipr. 
Corp. v. State, 204 App. Div. 733, 199 
NYS 2638, 268 (dis. op.)]. 

23. Webster D. [quot Preston v. 
Fidelity Trust, etc., Co., supra; M. 
L. Impr. Corp. v. State, supra]. 


24. Webster D. [quot Preston v. 
Fidelity Trust, etc., Co., supra]. See 
Kirksey v. Wichita, 103 Kan. 761, 175 
P 974 (cast aside). 


25. Zimmerly v. Road Comrs., 25 
Pa. 134, 136 (with reference to 
jurors). 


[a] In construing a county road 
law, the court said: ‘“‘The commis- 
sioners are authorized [by the Act] 
‘to reject’ (a word which we under- 
stand as synonymous with ‘challenge’ 
four jurors or any less number.” 
Zimmerly v. Road Comrs., 25 Pa. 134, 
136. See also Juries §§ 396-484. 

“Challenge” see 11 C. J. p 226. 

26. See Brown y. District of Co- 
jumbia, 127 U. S..579, 589, 8 SCt 1314, 
Son sea. 2oe; Midelity, (etc. (Co. -v. 
State Bank of Portland, 117 Or. 1, 
9, 242 P 823 (in both cases with ref- 
erence to disposition of claims). 


[a] “Rejected” and “disallowed.” 
—(1) “The suggestion that the claim 
was not ‘rejected’ by the board of 
audit, but was only ‘disal- 
lowed’ may be dismissed with the 
remark that the two words when 
used with reference to the disposi- 
tion of claims are synonymous.” 
Brown v. District of Columbia, 127 


In pleading, to answer a plaintiff’s rep- 
lication in an action at law, by some matter of fact.*8 


tion.°° 
Related to. 


US ooo es) SC hil Sa er ao Bee ds 
262. (2) Certain facts show “that it 
was the claim of preference and not 
the claim itself that was disallowed, 
and hence it was not a rejected claim 
within the meaning of the statute.” 
Fidelity, etc., Co. v. Portland State 
Bank, 117-Or. 1;79,.242-P 828. 


“Disallow” see 18 C. J. p 1047. 


27. State v. Long, 187 Mo. A. 223, 
173 SW 722 (in connection with ev- 
idence). * 


“Disregard” see 18 C. J. p 1283. 


28. Kirksey v. Wichita, 103 Kan. 
761, 175 P 974. See also Garbage 
oo Cees.) Dy 1107s] Waste 1140) <Cye 
536]. 

29. Kirksey v. Wichita, 103 Kan. 


761, 175 P 974. 


30. See Sayre v. Elizabeth Bd. of 
Hxcise, SUNS duno Sis Oe A: Gace 


81. See Fidelity, etc., Co. v. Port- 
land State Bank,-117 ‘Or. 1) 9, 242 
Pe 8235 

82. See Walder v. Turner, 85 L. 


Diet nis) oe cd smeos eon 
and Navy §§ 15, 28. 


33. Rejection of: 
Claim against: 
County see Counties §§ 365-372. 
Municipal corporation see Munici- 
pal Corporations §§ 4641-4643. 
Juror see Juries §§ 396-484. 
Nominee to office see Officers § 68. 
Offer see Contracts § 110. 
See also Reject ante. 


S409 Mo eis, Impra Corp ¥ Vas tate, 
204 App. Div. 733, 199 NYS 263, 265. 


35. Orth v. Zion’s Co-op. Mercan- 
tile Inst., 5 Utah 419, 423, 16 P 590. 


[a] Meaning more than failure to 
accept.—Orth v. Zion’s Co-op. Mer- 
cantile Inst., 5 Utah 419, 423, 16 P 
590. 


36. Orth v. 


See also Army 


Zion’s Co-op. Mercan- 
tile Inst., 5 Utah 419, 423, 16 P 590. 


[a] Changing offer is rejection.— 
(1) “If a condition is affixed by the 
party to whom an offer is made or 
any modification or change in the 
offer be required, it constitutes in 
law a rejection of the offer.” Orth 
v. Zion’s Co-op. Mercantile Inst., 5 
Uitah 419; 424, 16 (RP 590. 9 (2) “An 
acceptance to bind the offer must be 
unequivocal and unconditional, and, 
PEt vary the terms offered, it is a 
rejection,” Martin Weiss Co. v. 
Se ce (Tex. Civ. A.) 295 SW 197, 


A phrase which, as used in a statute, 


37. Throckmorton v. State, 128 
Mise. (Nv Y-) <599, 219 NYSL566; o68- 
See M. L. Impr. Corp. v. State, 204 
App. Div. 733, 199 NYS 263, 266, 
266. 

fa] As used in Tax Law.—‘‘A-re- 


fusal"to. consider. See. Sis; noteene 
rejection which the law _ provides 
must take place before it [a claim] 
can be heard by the court of claims.” 
Throckmorton v. State, 128 Misc. 599, 
219 NYS 566, 568. 


8s. _ Burrill LD: 
443-450. 


39. Adkins v. Anderson, 
W. 12, 14, 152 Reprint 362: 


40. See Pleading §§ 443-450. 
41. See Relation post. 


42. Webster D. [quot In re New 
aie 125 App. Div. 219, 222, 109 NYS 


See Pleading §§ 


10 M. & 


43. Wyatt v. Larimer, etc., Irr. 
Co:,. 18 Colo. 298, °306, 33 P 1447 36 
AmSR 280; Monte Vista Canal Co. 


v, Centennial Irr. Ditch, Co.; 22 Colo. 
A. 364, 368, 123 P 831. See Fehringer 
v. Martin, 22 Colo. A. 634, 640, 126 
P 1131 (‘ ‘relate to’ and ‘involve’ are 
synonymous’); Peo. v. Neville, 183 
App. Div. 799, 801, 170 NYS 583. 


[a] Directly involved.—‘‘The word 
‘relating’ as used in the Constitu- 
tion’ (IN Yio Const. sarntiedt2 tsa 
. . . Signifies that the object is 
directly, not incidentally or remote- 
ly, involved.” Peo. v. Neville, 183 
App. Div. 799; 801, T70 "NYS 583: 


“Involve” see 33 C. J. p 812. 

44. Wyatt v. Larimer, ete. Irr. 
Coy 18)Colo. 9298), 2306, 33: P4436 
AmSR 280. 

45. Fehringer v. Martin, 
A; (634, 639, 126 Pata ois 

46. Beaver Lumber Co., Ltd. v. 
Brenner, 23 Sask. L. 319, 320, [1929] 
2 DomLR 640, 1 WestWkly 583. 

47. Webster New Ind. D. See al- 
so cases infra notes 49, 50. 

48. Webster New Ind. D. 
so cases infra notes 51-56. 

“Alliance” see 2 C. J. p 1152. 

“Blood” see 8 C. J. p 1128. 

“Consanguinity” see 12 C. J. p 
10. 


22 Colo. 


See al- 


“Kindred” see 35 C. J. p 914. 


49. Gibson v. State, 214 Ala. 38, 
106 S231, 237. 
50. Gibson v. State, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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will, or contract, has, by a perfectly uniform course’? 
or trend of decisions,®” been held to include only re- 
lations by blood and not connections by marriage ;°* 
not even a husband or a wife;°# although, i in deter: 
mining the question as to who may be a beneficiary 
under a mutual benefit certificate,°® it has been gen- 
erally held that relations by affinity are also in- 
eluded.*® 


Other phrases: “Related by affinity within fifth 
degree,”** and “related by consanguinity.”>§ 

[§ 3] C. Relating. 
in respect to.°® 
“pertaining to.’’61 


In reference to; in regard to; 
Its synonyms are “concerning,”®° 
It is distinguished from “pro- 


viding.”6? 
Relating to. A phrase indicating direct reference 
to.®* An act relating to a given thing does not con- 


vey the idea of an exclusive act; it relates to the 
thing, but this presupposes some other provision of 
law governing the subject matter.®4 


Other phrases: “Relating to a purchase or sale,’’*® 
“relating to the acquisition of property,”*®® “relating 


51. Supreme Council O. C. F. v. 66. 
Bennett, 47 N. J. Eq. 39, 
785 [quot Boyd v. Perkins, 130 Ky. 


77, 81, 113 SW 95; De Graffenreid v. oi 


In re New York, 125 App. Div. 
43, 19 A | 219, 222, 109 NYS 652. 
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to the levy of taxes,’®’? and “relating to the reve- 
nue.’’&8 


RELATIO EST FICTIO JURIS ET INTENTA 
AD UNUM.’® 


RELATION.’° In general sense, the being such 
and such with regard or respect to some other 
thing;*! as the relation of master and servant.’? In 
a special sense in law, the referring of an act to a 
prior date as the time of its taking effect.7? When 
used in the plural, the word has the meaning of “af- 
fairset4 


Doctrine of relation.’“® That principle by which 
an act done at one time is considered by a fiction of 
law to have been done at some antecedent period.*® 
It has also been referred to as the “doctrine of rela- 
tion back.’’77 It is a doctrine which although of 
equitable origin, has a well recognized appheation to 
proceedings at law.’® It is a fiction of law adopted 
by the courts solely for the purposes of justice;‘° 
a legal fiction invented to promote the ends of jus- 
tice,®° or to prevent injustice*? and the occurrence of 


this work. 


76. Gibson y. Chouteau, 13 Wall. 


108 Oh. St.| (U. S.) 92, 100, 20 L. ed. 534 [quot 


Iowa Land, ete., Co., 20 Okl. 687, 715, 
95) P6247. 


52. State v. Manzanares, 33 N. M. 
573, 272 P 565, 566. 
_ 53. Supreme Couneil O., C. Fv. 
Bennett, 47 N. J. Hq. 39, 43, 19 A 785 


[quot Boyd Vv. Perkins, PSO ICV A aty 
81, 113 SW 95; De Graffenreid v. 
lowa Land, ete. Co., 20 Okl. 687, 


715, 95 P 624]; State v. Manzanares, 
oo IN. M. 573, 272°RP 565, 566. 


[a] Judge connected by marriage 
to the prosecutor of a suit, held not 
“related to’ such party within the 
meaning of a disqualifying statute. 
State v. Manzanares, 33 N. M. 573, 
272 P 565, 566. See also Judges §§ 
161-167. 


54 Supreme Council O. C. F. v. 
Bennett, 47 N. J. Eq. 39, 43, 19 A 
785 [quot Boyd v. Perkins, 130 Ky. 
77, 81, 1183 SW 95; De Graffenreid v. 
Iowa Land, ete., Co., 20 Okl. 687, 715, 
95 P 624]. 


55. See Mutual Benefit Insurance 
§§ 137-146. 


56. Sovereign Camp W. O. W. v. 
Cole, 124 Miss. 299, 86 S 802, 803; 
Bennett v. Van Riper, 47 N. J. Eq. 
563, 565, 566. 

57. Beech v. State, 205 Ala. 342, 
87 S 573. 

58. See Consanguinity 12 C. J. p 
510. 

59. Webster D. [quot Com. Vv. 


Mathues, 210 Pa. 372, 407, 59 A 961 
(quot Com. v. Rink, 71 Pa. Super. 
579, 581); Com. v. State Treasurer, 
13 Pa. Dist. 231, 251]. 

60. State v. Forney, 
463, 141 NE 16, 

“Concerning” 
Jeep ooo. 

61. State v. Forney, 
463, 114 NE 16, 17. 

62. State v. Forney, supra. 

“Providing” see Provide 50 C. J. 
prs29. 

63. 


108 Oh. St. 
see Concern 12 C. 


108 Oh. St. 


See Wilson v. Marion Coun- 
ty. 205 Ill. 580, 581, 68 NE 793 [cit 
Peo. v. Neville; 183 App. Div: 799, 
801, 170 NYS 583]. : 


64. In re New York, 125 App. Div. 
219, 222, 109 NYS 652. 


65. State v. Western Union Tel. 
Co., 160 Ark. 444, 254 SW 838, 841. 


State v. Forney, 
463, 141 NE 16. 

[a] “Providing for the levy of tax- 
es” distinguished.—State v. Forney, 
108 Oh. St. 4638, 114 NE 16, 


68. Wilson v. Marion County, 205 
Ill. 580, 581, 68 NE 793. 


69. A maxim meaning “Relation is 
a fiction of law, and intended for one 
thing.” Black L. D. [cit Butler’s 
Case, 3 Coke 25a, 28b, 76 Reprint 684, 
692]. See Alabama Cons. Coal, etc., 
Co. v. Heald, 154 Ala. 580, 603, 45 S 
686; Nelson v. Montgomery First Nat. 
Bank, 139 Ala. 578, 588, 36 S 707, 101 
AmSR 52; Steiner v. Birmingham 
First Nat. Bank, 115 Ala. 379, 387, 22 
S 30; Jackson vy. Davenport, 20 Johns. 
CNY Yee oS bows 

[a] Shortened form.—(1) “ ‘Rela- 
tio est fictio juris,’ is upheld to ad- 
vance a right, not to advance a wrong, 
and it is said the limitation of it, so 
as to prevent it from doing injury to 
strangers, or defeating mesne lawful 
acts, is the common language of the 
books.” Steiner v. Birmingham First 
Nat. Bank, 115 Ala. 379, 387, 22 S 30, 

32 [quot Nelson Vv. Montgomery First 
Nat. Bank, 139 Ala. 578, 588, 36 S 707, 
709; LOL AmSR 52]; Jackson vy. Dav- 
enport, 20 Johns: -(N:, Y.) 537, 551. 
(2) It is “invented by the courts to 
promote right, not to prevent it, in 
the administration of the law.” Ala- 
bama Cons. Coal, ete., Co. v. Heald, 
154 Ala. 580, 603, 45 S 686. 

Doctrine of “relation” or “relation 
back” see post Relation text and note 
75 et seq. 

70. See also Relate ante; 
tionship post. 


Relation: 

In sense of family or kin see Rela- 
tive or Relation post. 

Of one person to another arising from 
particular act, agreement, or cir- 
cumstance see specific titles. 


Rela- 


71. Webster New Int. D. 
72. See Master and Servant §§ 1- 
152. See also particular titles deal- 


ing with specific relations. 

73. Webster New Int. D. See cas- 
es infra text and note 75 et seq. 

74. State v. Howat, 109 Kan. 376, 
198 P 686, 693, 25 ALR 1210. 

“Affairs” see 2 C. J. p 310.. 


75. Relation back of particular act 
or instrument see specific titles in 


Peyton v. Desmond, 129 Fed. 1, 11, 63 
CCA 651; McCune v. Essig, 118 Fed. 
273, 277; Krakow v. Wille, 125 Wis. 
284, 288, 103 NW 1121, 4 AnnCas 
1016]; Canfield v. Jack, 78 Okl. 127, 
188 P 1040, 1043 [quot Cyc]. See also 
Equity § 196. 

77. Hall v. Louisville, etc., R. Co., 
157 Fed. 464, 466; Murray v. Tingley, 
20| Mont. 260; 268,750 P -7238) [quot 
Wright v. Cruse, 37 Mont. 177, 182, 95 
Pool 

Relation back of particular act or 
instrument see specific titles in this 
work. 


78. Peyton v. Desmond, 129 Fed. 
1, 11, 68 CCA 651; Knapp v. Alexan- 
der-Edgar Lumber Co., 145 Wis. 528, 
534, 130 NW 504, 506, 140 AmSR 1091. 


79. Gibson v. Chouteau, 13 Wall. 
(U.-S:!) 92, 101, 20 L. ed. 5384 [quot 
McCune v. Essig, 118 Fed. 2738, 277; 
Stahl v. Lynn, 86 Wis. 75, 76, 56 NW 
188. See also maxim “Relatio est 
fictio juris etsintenta ad unum” ante. 


[a] Scope of doctrine.—(1) ‘It is 
never allowed to defeat collateral 
rights of third persons lawfully ac- 
quired.” Johnston v. Jones, 1 Black 
CUTS AO, Parle wall Tin ayo. hile? icblor 
U. S. Fidelity, etc., Co. v. Woolridge, 
268 U. S. 234, 238, 45 SCt 489, 69 L. 
ed. 932, 40 ALR 1094 (quot Hammons 
v. U. S. Fidelity, ete., Co., 30 Ariz. 
480, 248 P1086, 1087)]. (2) “It would 
not be applied in cases where the 


rights of innocent parties  inter- 
vened.” James v. Nunley, 6 Ind. T. 
336, 341, 97 SW 1028. (3) “It, can- 


not be applied simply to compel a 
wrong doer to pay twice for the same 
wroneg.”” Knapp v. Alexander-Edgar 
Lumber Co., 145 Wis. 528, 536, 130 
NW 504, 140 AmSR 1091, 


80. Johnston v. Jones, 1 Black (U. 
S:)) 209, 221, 17 Ls ed. 117 fquet U.S: 
Fidelity, etc., Co. v. Woolridge, 268 
U. S. 234, 238, 45. SCt 489, 69 L: ed. 
932, 40 ALR 1094 (quot Hammons vy. 
U. S. Fidelity, ete., Co., 30 Ariz. 480, 
248 P 1086, 1087)]. See U. S. v. An- 
derson, 194 U. S. 394, 401, 24 SCt 716, 
48 L. ed. 1035 (‘for the advancement 
of justice’); Krakow v. Wille, 125 
Wis. 284, 288, 1083 NW 1121, 4 AnnCas 
1016. 

81. James v. Nunley, 6 Ind. T. 336, 
341, 97 SW 1028; Powers v. Hurmert, 
51 Mo. 136, 138; Casto v. Murray, 47 
Or. 57, 81 P 388, 883, 885. 
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injuries where otherwise there would be no remedy.*? 
It is usually applied where several proceedings are 
essential to complete a particular transaction.** 
must have connection with 
an actual fact,8+ must be based on some antecedent 
lawful right;8® and it has been held to require some 


doctrine when invoked, 


privity.*° 
Other phrases: 
“relation of amendments,’ 


decedent,’”’®® and “relation of lessor and lessee; 
“industrial rela- 


also “title by relation,’®! and 
82. James v. Nunley, supra; Casto 


v. Murray, supra. 


83. Gibson v. Chouteau, 13 Wall. 
(U. S.) 92, 100, 20 L. ed. 534 [quot 
Peyton v. Desmond, 129 Fed. 1, 11, 63 
CCA 651; McCune v. Essig, 118 Fed. 
273, 277;. Krakow v. Wille, 125 Wis. 
289, 1083 NW 1121, 4 AnnCas 
16]. See Knapp v. Alexander- 
Edgar Lumber Co., 145 Wis. 528, 
534, 130 NW 504, 140 AmSR 1091. 


[a] In conveyances.—(1) “The 
last proceeding which consummates 
the conveyance is’ held for certain 
purposes to take effect by relation as 
of the day when the first proceeding 
was had.” Gibson v. Chouteau, 13 
Wall. (U. S.) 92, 100, 20 L. ed. 534 
[quot Peyton v. Desmond, 129 Fed. 
1, 11, 63 CCA 651; McCune v. Essig, 
118 Fed. 273, 277; Krakow v. Wille, 
125 Wis. 284, 289, 103 NW 1121, 4 Ann 
Cas 1016]. (2) By the fiction of re- 
lation, ‘‘a legal title is held to relate 
back to the initiatory step for the 
acquisition of the land.” U.S. v. An- 
derson, 194 U. S. 394, 24 SCt 716, 718, 
48 L. ed. 1035. (3) “All the several 
parts and ceremonies necessary to 
complete’a conveyance shall be taken 
together as one act and operate from 
the substantial part by relation. The 
formal part effectuates the substan- 
tial part, and hence must relate to it.” 
Thompson v. Ramsey, 72 N. J. Eq. 457, 
460, 66 A 588. 


84. Holbrook Irr. Dist. v. Ft. eon 
Canal Co., 84 Colo. 174, 269 P 574, 
582. 


85. U..S. vy. Atchison, ete., R. Co., 
142 Fed. 176, 187 [quot Holbrook Irr. 
Dist..v. Ft Lyon Cenal Co. supra]: 
See Powers v. Hurmert, 51 Mo. 136, 
138 (‘nor does condemnation relate 
back so as to justify previous tres- 
pass’). 

[a] Doctrine has  limitations.— 
“The doctrine of ‘relation,’ like every 
other fiction of the law, has its limi- 
tations. It can never be made to bear 
fruit where its root is not planted in 
some antecedent, lawful right.” U. 
S. v. Atchison, ete., R. Co., 142 Fed. 
L7G dom ELOLbYOOk. Lr sDIStH WV. Kees 
Lyon Canal Co., 84 Colo. 174, 269 P 
574, 582]. 

86. Gibson v. Chouteau, 13 Wall. 
CUSES:)* 92; 0, 20 (Li edi 584 [quot 
McCune v. Hssig, 118 Fed. 273, 277; 
Stahl v. Lynn, 86 Wis. 75; 76, 56 NW 
188]. 


[a] It “is only applied for the se- 
curity and protection of persons who 
stand in some privity with the par- 
ty that instituted proceedings for the 
land and acquired the equitable claim 
or right to the title.’ Gibson v. 
Chouteau, 13 Wall. (U. S.) 92, 101, 20 
L. ed. 534 [quot McCune vy. Essig, 118 
Fed. 273, 277; Stahl v. Lynn, 86 Wis. 
75, 76, 56 NW 188]. 

87. See Hall v. Louisville ete., R. 
Co., 157 Fed. 464, 466 (as affecting 
limitation of action). See also Limi- 
tation of Actions §§ 507-510. 

88. Alabama Cons. Coal, etc., Co. v. 
Heald, 154 Ala. 580, 603, 45 S 686. 


“Relation back of amendments,”8? 
“relation of child to 


RELATION—RELATIONSHIP 


tions.”’??2 


The 


RELATIONSHIP.®* 
ed;°* in general, connection by blood or otherwise ;°° 
onteetion by kindred, affinity, or other alliances®® 
and the term is deseribed as kindred, affinity, or other 
alliance;?*? in a broader sense, the term implies any 


The state of being relat- 


tie, even though it be ephemeral, which binds the par- 


90 


fa] “Law of amendments” distin- 
guished.—Alabama Cons. Coal, ete., 
eo v. Heald, 154 Ala. 580, 603, 45 S 

89. In re White’s Hst., 168 N. C. 
352, 357, 84 SE 360 (construing inher- 
itance tax provision) [cit Cyc]. See 
also Taxation [37 Cyc 1571, 1572]. » 

90. Pare v. Baker, (Que.) 20 Dom 
LR 668, 665 (construing provisions of 
Civ. Code and Code Proc. [Quebec] 
governing lease of services). See al- 
so Master and Servant § 14. 


91. Casto v. Murray, 47 Or. 57, 81 
P 388, 883, 885. 

[a] Tantamount to ratification.— 
Casto v. Murray, 47 Or. 57, 81 P 388, 
883, 885 (of acts, otherwise valid, by 
one before he is appointed adminis- 
trator of a decedent’s estate). See 
also Executors and Administrators § 
400. : . 


92. State v. Howat, 109 Kan. 376, 
198 P 686, 693, 50 ALR 1210 (constru- 
ing statute creating Court of Indus- 
trial Relations). 


93. See also Relate ante; 
ante; Relative post. 


Relationship: 

Allegation of see Pleading §§ 51-57. 
As affecting: 

Application of statute of frauds see 
Frauds, Statute of §§ 24-26. 

Consideration see Deeds § 44; Mort- 
gages § 208. 

Liability to addressee of telegram 
announcing death or illness of 
relative see Telegraphs and Tele- 
phones [387 Cyc 1784]. 

Qualification or competency of: 
Arbitrator see Arbitration and 

Award §§ 132, 133. 

Commissioner in highway pro- 
ceedings see Highways § 91. 

Grand juror see Grand Juries § 
26. 

Judge see Judges §§ 161-167. 

Juror see Criminal Law § 2653; 
Juries §§ 331-340. 

Justice of the peace see Justices 
of the Peace § 114. 

Officer: 

Generally see Officers § 45. 
* To take deposition see Deposi- 
tions § 32. 

Witness see Witnesses [40 Cyc 
2209-2234, 2352-2404]. 

Validity of: 

Conveyance see Deeds §§ 168-171; 
Fraudulent Conveyances §§ 153, 
406-414, 775. 

Lease see Landlord and Tenant § 
437. 

As element of: 

Insurable interest see Life Insur- 
ance §§ 54-67. 

Incest see Incest §§ 7-14, 26, 42, 49. 

Right of action for death see Death 
§§ 118-123 

As ground for appointment of: 

Administrator see HPxecutors and 
Administrators §§ 93-113. 

Guardian see Guardian and Ward 
§§ 46-48; Infants § 284; Insane 
Persons §§ 277, 278. 

As justification for killing see Homi- 

cide §§ 259-261. 


Relation 


ties together, either of affinity, or of comradeship 
or close friendship.®® 
term does not imply an interest. 
to be an existing fact even though depending on facts 


In accurate language, the 
°® Tt has been held 


As raising presumption of gift see 
Gifts §§ 72, 74. 

As showing intention to contract see 
Contracts § 92. 

Determination of see Descent and Dis- 
tribution §§ 25-77. 

Evidence of: 

In general see Evidence §§ 102, 229— 
232. 

In particular action or proceeding 
see specific titles. 

To female as justifying killing of her 
panei aa see Homicide §§ 188, 260, 
261. 

Words of, aS words of limitation or 
purchase see Deeds §§ 311-321; 
Trusts [39 Cyc 230]; Wills [40 Cyc 
1574, 1602, 1605]. 


94. Century D.; Standard D. [both 
quot Western Union Tel. Co. v. Sam- 
uels, (Tex. Civ. A.) 141 SW 802, 805]. 


“Related” see ante Relate § 2. 


95. Standard D. [quot Western 
Union Tel. Co: v. Samuels, (Tex. Civ. 
A.) 141 SW 802, 804]. See Western 
Union Tel. Co. v. Taulbee, (Tex. Civ. 
A.) 20 SW (2d) 232, 234. 


[a] “By blood a marriage.”— 
Western Union Tel. Co. v. Taulbee, 
(Tex. Civ. A.) 20 SW (2d) 232, 234. 


[b] Notice of relationship does 
not include: (1) ‘‘Tender and intimate 
relations” between first cousins: 
Western Union Tel. Co. v. Samuels, 
(Tex. Civ. A.) 141 SW 802, 804, 805. 
(2) “Conditions: of special. intimacy 


or affections.” Western Union Tel. 
Co. v. Taulbee, (Tex. Civ. A.) 20 SW 
(2d) 232, 234. See also Telegraphs 


and Telephones [37 Cyc 1784]. 


96. Century D. [quot Western Un- 
ion Tel. Co. v. Samuels, (Tex. Civ. A.) 
141 SW 802, 805]. 


97. Esty v. Clark, 101 Mass. 36, 38, 
3 AmR 320. 


“Affinity” see 2 C. J. p 377. ay 
“Blood” see 8 C. J. p 1128. 
“Consanguinity” see 12 C. J. p 510. 


98. Gillis v. State, 8 Ga. A. 696, 
699, 70 SE 53. See also Homicide §§ 
259-261. : 

“We do not restrict the meaning of 
the word ‘relationship’ to the ties of 
affinity or consanguinity.’’ Gillis v. 
State, supra (in submitting to jury, 
in murder prosecution, the plea of 
defense of a relative). 


99. McKeen v. Gammon, 33 Me. 
187, 190. But see Gillis v. State, 8 
Ga. A. 696, 699, 70 SE 53 (“relation- 
bea may illustrate interest and mo- 
tive’). 


[a] In construing a statute re- 
quiring appraisers to be disinterested 
and disqualifying those whose rela- 
tionship was within a stated degree, 
the court said: ‘In accurate language, 
relationship does not imply an inter- 
est, but the degree of relationship 
mentioned in the statute is regarded 
as an interest.” McKeen v. Gammon, 
33 Me. 187, 190. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


RELATIONSHIP—RELATIVE OR RELATION : 


occurring before a person’s death.* 
Relationship ex parte materna. 


through the mother.? 


Relationship ex parte paterna. 


through the father.® 


Other phrases: 
“relationship by marriage.’® 


RELATIO SEMPER FIAT UT VALEAT DISPO- 


SITIO.°® 


RELATIO SEMPER FIAT UT VALEAT DISPO- 
SITIO, ET QUANDO AD DUAS RES REFERRI 
POTEST DISPOSITIO ITA QUOD SECUNDUM 
UNAM VITIATUR ET SECUNDUM ALTERAM 
UTILIS EST, TUNC FACIENDA ET RELATIO 


UT VALEAT DISPOSITIO.’ 


RELATIVE or RELATION.’ 
tive. 


Relative amount. Ratio.?® 
Relative confession. 


ie Edwards v. Adams, 2 Pa. Co. 90, 

[a] In construing a statute ex- 
cluding testimony of plaintiffs except 
as to matters “occurring since the 
death” of an assignor, the court said: 
“Relationship, even though depending 
on facts occurring before a person’s 
death, is an existing fact; and there- 
fore such a ‘matter occurring since 


the death’ as the other party may 
testify to.’ Edwards v. Adams, 2 Pa. 
Cong 0s 9 Ls 


2. English L. D. 
3. English L. D. 


4 State v. Hester, 
146 SH 116, 118. 


“Affinity” see 2 C. J. p 377-379. 


5. Tepper v. Supreme Council R. 
AeESIUNG T. Han 321, 332, 451 AGT 2Gn 
the by-laws of a beneficial associa- 
tion). 

6. A maxim meaning “Reference 
should always be made so that the 
disposition may have effect.’ Pelou- 
bet Leg. Max. [cit Curson’s Case, 6 
Coke 75b, 76b, 77 Reprint 369]. 


7 A maxim meaning “Let refer- 
ence be made always in such a man- 
ner that the disposition- may avail; 
and when a disposition is referable 
to two things, so that by one it is 
bad, and by the other it is good, then 
let the reference be made to that by 
which the disposition may avail.” 
Morgan Leg. Max. [cit 6 Coke 76]. 


8. Relative or relation: 


As used in will see Wills [40 Cyc 1458, 

1459]. 

Incapacity of: 
As judge see Judges §§ 161-167. 
As juror see Criminal Law § 2653; 
Juries §§ 331-340. 
As witness see Witnesses [40 Cyc 
2209-2234, 2352-2404]. 

To marry see Marriage §§ 30-44. 
Inheritance by see Descent and Dis- 

tribution §§ 25-77. 

See also Relate ante; 

ante; Relationship ante. 

9. Webster New Int. D.; Drhew v. 
Altoona City, 121 Pa. 401, 418, 15 A 
636. ‘ 

10. Matter of Klock, 30 App. Div. 
24, 41, 51 NYS 897. See Com. v. New- 
buryport, 103 Mass. 129, 134. 

“Ratio” 52 C. J. p 1147. 

Lizore katie bh, "Co quot State "vi 
Willis, 71 Conn. 2938, 309, 41 A 820]. 
See also Approver 4 C. J. p 1465; Con- 
fession 12 C. J. p 418. 

12. Com. v. 
Mass. 129, 134. 


[a] “Does not require absolute 


148 S. C. 360, 


Relation 


Newburyport, 103 


“Relationship by affinity,’* and 


[§ 1] A. As Adjec- 
Arising from relation; not absolute.® 


Where the accused confess- 
eth and appealeth others thereof, thereby to become 


, 30, Man. 382,385: 


an approver.!? 
That traced 


Relative proportion. 


[53 C.J.] 1187 


One which is to be fixed with 


reference to all the circumstances of benefit to the 


That traced 


Relative value. 
the estimated value of a part in connection with the 


whole.14 


Phrase: 


respective [parties] affected.1? 


A value that is not absolute;+* 


“Relative to administration of estates of 


deceased persons.”1® - 


tion. 9922 


[§ 2] B. As Noun—1. In General. 
nite word,'® which has often perplexed courts.** 
is a very general and comprehensive term,!® and 
may include every relation that arises in social dife:*? 
The two words “relative” and “relation” are frequent- 
ly defined and discussed together,?® a “relation” be- 
ing “a relative;”*" and “a relative” being a “rela- 


A very indefi- 
It 


[§ 3] 2. By Blood or Affinity. Its common use is 


mathematical ratio.’—Com. v. New- 
buryport, 103 Mass. 129, 134. 

“Proportion” see 50 C. J. p 788. 

13. Drhew v. Altoona City, 121 Pa. 
401, 418, 15 A 636. 

14. Drhew v. Altoona, 121 Pa. 401, 
418, 15 A 636. 

“Value” see [39 Cyc 1117-1121]. 

15. Coffey v. Rady, 267 Mass. 301, 
166 NE 833, 835. 

16. Com. v. Metz, 17 Pa.-Co. 541, 
542; Cleaver v. Cleaver, 39 Wis. 96, 
99, 100, 20 AmR 30. 

17. Cleaver v. Cleaver, supra. See 
Henderson vy. Henderson, 77 N. J. Eq. 
817, 320, 77 A 348. 


[a] “It is hard to say’ whom a 
testatrix ‘‘meant by the term ‘rela- 
tive.’”” Henderson v. Henderson} 77 


N. J. Eq. 317, 320, 77 A 348. 


18. In re Sowash, 62 Cal]. A. 512, 
516, 217 P 123; Thompson v. Thorn- 
ton, 197 Mass..2735 276, 83 NE’ 880; 
Esty v. Clark, 101 Mass. 36, 38, 3 AmR 
320; Davies v. Bailey, 1 Ves. 84, 27 
Reprint 906, 907 [quot Ennis v. Pentz, 
3 Bradf. Surr. CN. “Y.) 382; 3851]., See 
Anderson v. Supreme Council Cabelas, 
G9) NE J Gs 1 76h 17 8, 607A 759 (“has 
a very extensive scope”). 


19. In re Sowash, supra; Esty v. 
Clark, supra; Worseley v. Johnson, 3 
Atk. 758, 761, 26 Reprint 1235. 


[a] iterally: (1) “It takes in ev- 
ery kind of connection.’ Histy WV. 
Clark, 101 Mass. 36, 38, 3 AmR ¥300: 
Davies v. Bailey, 1 Ves. 84, 27 Reprint 
906, 907 [quot Ennis v. Pentz, 3 Bradf. 
Suri CNee oy yo Scaeoco ds 2 C2) uk Amd 
would have so wide a range as to be 
liable to objection as indefinite and 
vague.” Esty v. Clark, supra. (3) 
“To avoid this consequence, recourse 
is had to the statutes of distribution.” 
Jarman Wills (6th ed.) 1627 [quot 
Hsty v. Clark, supra; In re Stewart, 
Clark v. Campbell, 
82 N. H. 281, 133 A 166, 170, 45 ALR 
1433. To same effect Bennett v. Van 
Riper, 47 N. J. Eq. 563, 565, 22 A 1055, 
24 AmSR 416, 14 LRA 342; Ennis v. 
Pentz, 3 Bradf: Surr. (N. Y.) 382, 385; 
McNeilledge v. Barclay, 11 Serge. & R. 
GPa e103; 0106 (Com. ‘ve Metz, 2L7, ba. 
Co. 541, 542; Huling v. Fenner, 9 R. 
TI. 410, 413; Cruwys v. Colman, 9 Ves. 
Jr. 319, 324, 7 Rev. Rep. 210, 32 Re- 
print 626 (the last five cases dealing 
with bequests to relations). See also 
cases infra §§ 38, 4. 


20. winre, \Lrickett, ~L97 1 Caly<20; 
239 P 406, 409; In re Sowash, 62 
Cal. A. 512,516; 217 P 123; Wapello 
County v. Hikelberg, 140 Iowa 736, 
117 NW 978, 979; Wooten v. Hardy, 


to express some sort of kindred either by blood or 
affinity,?® although properly by blood;?# 


and the 


221 Ky. 338, 298 SW 963, 967; Boyd 
V.-Perkins;, 130 Ky. 77, 81,113 SW.95; 
Keniston v. Adams, 80 Me. 290, 294, 
14 A 203; Rauch v. Metz,-(Mo.) 212 
SW 3:53, 355; Clark v. Campbell, 82 
NGS Ee 281 Sts se An 66. al 7.0 pene Aue 
1433; Tepper v. Supreme Council R. 
An 159) IN. de Mah (si2, P3340" 45: NAc ridin 
Bennett v. Van Riper, 47 N.. J. Eq. 


5638, 565, 22’ A 1055, 24 AmSRi 416, 
14 LRA 342; In re Sobel’s Est., 117 
Mise. 508, 509, 191 NYS 676; De 
Graffenreid v. Iowa Land, etc., Co., 
ZO OKI 68.700) Ly eo eae tee 
Stewart, 30 Man. 3882, 385. 

21. Webster Int. D. [quot De 
Graffenreid v. Iowa Land, ete., Co., 


20 Okl. 687, 714, 95 P 624]. 

22. Bouvier L. D. [quot De Graf- 
fenreid v. Iowa Land, ee Cos, pee 
pra]; Webster D. [q In 
Trickett, 197 Cal: 20; 239. P “406, 4091. 

23. Hsty-v.. Clark, 101" Mass) 36; 
oo)) oan he 3 208 Davies v. Bailey, 1 
Ves. 84, 27 Reprint 906, 907 [quot 


Hnnis=y., Pentz, 3) Bradt. SurritCNe 
WY.) 382, 385]. 

[a] Popular usage.—(1) “The 
word ‘relations’ is treated as extend- 
ing to affinitw’ Craik v. Lamb, 1 


Coll. 489, 495, 28 EngCh 489, 63 Re- 
print 512 [quot Bennett v. Van Riper, 
a= Nin Je EG. 563,565, 122, AN 0b owes 
AmSR 416, 14 LRA 342]. (2) “As 
ordinarily used, it includes relation- 
Ship by affinity as well as by con- 


sanguinity.” Lewis. v. Mynatt, 105 
Tenn. 508) 513,, 58 SW-857 [quot 
Wapello County v. Hikelberg, 140 
fowa) 736 "117 NW “S:78h.-9 7918) 2. C3)) 


““Relative’ has been held to include 
relatives or connections, both by 
blood and marriage.’ Anderson v. 
Supreme Council C. B. Ll, 69 N. J. 
Higk 106, V8" 60 » AH 759. C4) = Rela= 
tives in its popular sense embraces 
all even tthe remotest kindred.” 
Wooten v. Hardy, 221 Ky. 338, 298 
SW 963, 967 [quot Johnson v. John- 
son, 222 Ky. 180, 300 SW 636, 637]. 
(5) “All relatives by blood or mar- 
riage, relatives in the larger sense.” 
In re Bernheim, 82 Mont. 198, 266 
PS i848 Sake) O41 wr ASIES ded 69.9) GG) meta 
a broad sense, there are relations 
by affinity as well as by consan- 


guinity.”’ Cleaver v. Cleaver, 39 Wis. 
FG e299 Ole eATIES a0. COg inieus 
widest popular sense, it might pos- 


sibly include both.” 
Cal. 643, 644. 

[b] “Used generically, includes 
persons connected by ties of* affinity 
as well as consanguinity.” Schutte v. 
Douglass, 90 Conn. 529, 534, 97 A 906; 
Wapello County v. WBikelberg, 140 
Iowa 736, 117 NW 978, 979. 


24. See infra § 4, 


In re Pfuelb, 48 


1188 [53 C.J.] 


definition commonly given is a person connected with 
another by consanguinity or affinity;?° one connect- 
ed with another by blood or affinity ;*° a person con- 


nected by blood or affinity." 
[§ 4] 3. By Blood. 


25. Boyd v. Perkins, 13:0 Ky. 77, 
81,113 SW 95; De Graffenreid v. lowa 
Gand, ete., Co., 20 Okl. 687, 715, 95.P 


624; Gross v. Nickum, 34 Pa. Co. 498, 
502. 
{a] Similar definitions.—(1) “A 


person connected by consanguinity or 
affinity.”” Webster Int. D. [quot De 
Graffenreid v. Iowa Land, etc., Co., 20 
Okl. 687, 714, 95 P 624]; Esty v. Clark, 
101. Mass,’ 36, 38; 32 AmR 320. See 
Schutte v Douglass, 90 Conn. 529, 534, 
97 A 906. (2) “All persons who are 
related in any way, by consanguinity 
or affinity, lineal and collateral rela- 
tives.” In re Bernheim, 82 Mont. 198, 
266 P 378, 382, 57 ALR 1169. (3) “All 
persons within any degree whatever 
of consanguinity or affinity.”. Page 
Wills (2d Ed.) § 906 [quot Wooten 
Vv. Hardy, 221 Ky. 338,.298 SW 9638, 
967]. (4) “Relation, in dictionaries, 
means ‘consanguinei’ and ‘affinis.’ ” 
Worseley v. Johnson, 3 Atk. 758, 761, 
26 Reprint 1235. 


26. Bouvier L. D. [quot De Graf- 
fenreid v. Iowa Land, etc., Co., 20 Okl. 
687, 714, 95 P 624]. 

[a] Similar definition.— 
nected by blood, affinity, relation.” 
Webster D. [quot In re Trickett, 197 
Cal. 20, 239 P 406, 409]. 

[b] The terms include: “In their 
primary sense, . . any one con- 
nected by blood or affinity, even to the 
remotest degree.’”’ In re Sobel’s Est., 
117 Misc. 508, 509, 191 NYS 676. 


27. Bennett v. Van Riper, 47 N. J. 
Eq. 563, 565, 22 A 1055, 24 AmSR 416, 
14 LRA 342. See In re Sowash, 62 
Gal. Ay 512, 516, 217 PB 123 (Crelation- 
ship by blood or affinity included). 


[a] In the plural, the term ‘‘means 
all persons connected with another by 
blood or affinity however remote the 
connection.” Snow v. Durgin, 70 N. 
H. 121, 122, 47 A 89. 


“One con- 


28. Boyd v. Perkins, 130 Ky. 77, 81, 
113 SW 95; De Graffenreid v. Iowa 
Band) ete, Co: 20) Ol. 1637, (715,95 (P 
624. 

29. See supra § 3. 

30. In re Sowash, 62 Cal. A. 512, 


516, 217 P 123; Schutte v. Douglass, 
90 Conn, 529, 534, 97 A 906; Wapello 
County v. Hikelberg, 140 Iowa 736, 
117 NW 978, 979; Boyd v. Perkins, 
130 Ky. 77, 81, 113 SW 95; Keniston 
v. Adams, 80 Me. 290, 294, 14 A 2038; 
Hsty v. Clark, 101) Mass. 36, 38, 3 
AmR 320; In re Spier, 224 Mich. 658, 
195 NW 430, 431; Bramell v. Adams, 
146 Mo.: 70, 89, 47 SW 981; In re 
Bernheim, 82 Mont. 198, 266 P 378, 
382, 57 ALR 1169; Clark v. Campbell, 
82 NW. H. 281, 133 A 166, 170, 45 ALR 
1433° Ennis v. Pentz,. 3 Bradf, Surr. 
1 (N. Y.) 382, 385; De Graffenreid v. 
Iowa Land, etc., Co., 20 Okl. 687, 715, 
95 P 624; Gross v. Nickum, 34 Pa. Co. 
498, 502; Huling v. Fenner, 9 R. I. 
410, 411; Lewis v. Mynatt, 105 Tenn. 
508° 512, 6&8 SW 98573. Hill v. Page, 
(Tenn. Ch. A.) 36 Sw 735, 741. See 
Matter of Renton, 10 Wash. Heo epios 
389 P 145; Davies v. Baily, 1 Ves. 84, 
27 Reprint 906, 907; Ross v. Ross, 25 
Can, S.-C. 307%, 330; Re McLaggan, 
37 OntWN 85, 86. 


[a] “Applies only to relation by 


In view of the decisions, it 
would seem that the word has not techni¢ally so ex- 
tensive a meaning”® as that given above.* 
narrower and restricted technical sense the words 
are used as referring only to those who are connect- 


RELATIVE OR RELATION. 


kindred ;* 


® Tn their 


consanguinity.” Bramell v. Adams, 
146 Mo. 70, 89, 47 SW 9381; Ennis v. 
Pentz3 Bradf. Surr. (N. ‘) 382, 385 
(ordinarily). 

_[b] In its widest sense: (1) “Em- 
braces persons of every degree of con- 


Sanguinity.’’ Gross v. Nickum, 34 Pa. 
Co. 498, 502; Huling v. Fenner, 9 R. 
I. 410, 411. (2) ‘And when not re- 


stricted in its meaning by other words 
it extends to all persons who are de- 
scended from the same common an- 
cestor.”’ Huling v. Fenner, supra. 
(3) “It was manifestly used as mean- 
ing blood kin of any degree.” Levi 
Ve. Midelity= Trust, ete, Co.) 121 Ky. 
82, 88 SW 1083, 28 KyL 40. 


S31. Esty v. Clark, 101 Mass. 36, 
39, 3 AmR 320; Gross v. Nickum, 34 
Pay .Co, 498, 502" Com. v. Metz, 17 Pa. 
Co. 541, 542. 


[a] “Extends to none other than 
those who are akin by blood.’ Gross 
v. Nickum, 34 Pa. Co. 498, 502. 


32. Snow v. Ferril, 320 Mo. 543, 8 
SW (2d) 1008, 1017. 


33. Snow v. Ferril, supra. 


[a] In a will it has been held to 
mean “the testator’s own blood kin- 
dred.”’ Snow v. Ferril, 320 Mo. 548, 
8 SW (2d) 1008, 1017. 


“Blood” see 8 C. J. p 1128. 
“Kindred” see 35 C. J. p 914. 


34. Bouvier L. D.; Webster D. 
[both quot De Graffenreid v. Iowa 
Land, ete., Co., 20 Okl. 687, 714, 95 P 
624]. See Rauch v. Metz, (Mo.) 212 
SW 3538, 355 (“kinsmen of his blood’). 


“Kinsman” see 35 C. J. p 915. 
“Kinswoman” see 35 C. J. p 915. 


35. In re Sowash, 62 Cal. A. 512, 
516, 217 P 123; Supreme Council, O. O. 
Cc. F. v. Bennett, 47 N. J. Eq. 39, 43 
[quot Boyd v. Perkins, 130 Ky. 77, 81, 
113 SW 95, 96; De Graffenreid v. lowa 
Land, etc., Co., 20 Okl. 687, 715, 95 P 
624]; Matter of Renton, 10 Wash. 
533, 538, 39 P 145; Cleaver v. Cleaver, 
39 Wis. 96, 100, 20 AmR 30. 


36. In re Pfuelb, 48 Cal. 643, 644; 
In re Sowash, supra; Supreme Lodge 
N. E. O. BP. v. Hine, 82 Conn. 315, 819, 
73 A 791; Stoff v. McGinn, 178 Ill. 46, 
53, 52 NE 1048; Boyd v. Perkins, 130 
Ky. 77, 81, 1138 Sw 95: Keniston”’ v. 
Adams, 80 Me. 200, 294, 14 A 2038; 
Kimball v. Story, 108 Mass. 382, 885 
In re Spier, 224 Mich. 658, 195 NW 
430, 481; McecMenamy v. Kempelmann, 
273 Mo. 450, 460, 200 SW 1075, 1078; 
Rauch v. Metz, (Mo.) 212 SW 353, 357. 
See Bramell v. Adams, 146 Mo. 70, 89, 
47 SW 931; Tepper v. Supreme Coun- 
Cll. Rs VA., DONIGdh, Wo. "324883. 45 7A: 
111; Supreme Council, O. O. C. F. v. 
Bennett, 47 N. J. Eq. 39, 48; Bern- 
hardt v. Bernhardt, 28 Oh. Cir. Ct. 686, 
687; De Graffenreid v. Iowa Land, 
ote: Coy, 20) Okie 68i~ 05, oben oa 
Gross v. Nickum, 34 Pa. Co. 498, 502; 
Matter of Renton, 10 Wash. 533, 538, 
39 P 145; Cleaver v. Cleaver, 39 Wis. 
96, 100, 20 AmR 30. See also Wills 
[40 Cyc 1458]. 


“By the statute it means deed 
by blood only.” Worseley v. John- 
son, 3 Atk. 758,' 761, 26 Reprint 1235. 


“Relation, as used in this section 


ed by ties of consanguinity or blood,®° or to those 
who are akin by blood;*1 a relative being defined as 
one related by consanguinity ;22 or one’s own blood 
a kinsman or kinswoman.** 


In contracts, statutes, and wills these words have 
uniformly*® been held to include only relations by 
blood,?® and not connections by marriage ;*7 
even a husband or a wife;** but in some cases, usu- 
ally construing particular statutes, the terms have 


not 


{of a statute] means kindred by blood 
only.” In re Spier, 224 Mich. 658, 195 
NW 420, 431. 


[a] “Prima facie” refers ‘‘to those 
only of one’s own blood.” McMena- 
my v. Kempelmann, 273 Mo. 450, 460, 
200 SW 1075 [quot Rauch v. Metz, 
(Mo.) 212 SW 353, 357]. 


37. Stoff v. McGinn, 178 Ill. 46, 53, 
52 NE 1048; Elliot v. Fessenden, 83 
Me, 197, 205,.22. A 115,13 LRA’ 3%; 
Keniston v. Adams, 80 Me. 290, 294, 
14 A 203; Kimball v. Story, 108 Mass. 
382, 385; McMenamy v. Kempelmann, 
273 Mo. 450, 460, 200 SW 1075; Rauch 
v. Metz, (Mo.) 212 SW 353, 357; Bra- 
mell v. Adams, 146 Mo. 70, 89, 47 SW 
931; Bennett v. Van Riper, 47 N. J. 
5638, 565, 22 A 1055, 24 AmSR 416, 
14 ‘LRA 349: Supreme Council O. C. 
Eve Bennett, 4 Ne SD. Boe Soy 435 19 
A 785; De Graffenreid v. Iowa Land, 
ete., Cory 20 OK) 687 TES, 95° P6242 
Ennis v. Pentz, 3 Bradf. Surr. (N. Y¥.) 


382, 385; Storer v. Wheatley, 1 Pa. 
506: “Com: ww. Métz, 17 Pa. Coms41, 
542; Matter of Renton, 10 Wash. 533, 


538, 39 P 145; Cleaver v. Cleaver, 39 
Wis. 96, 100, 20 AmR 30; Maitland v. 
Adair, 3) Vess Jr. 284, -282, 30 Reprint 
984. See Richey v. Sovereign Camp 
W. O. W., 184 Iowa 10, 168 NW 276, 
280, LRA1918F 1116 (where it was 
held that an aunt by marriage was 
not included under a contract but was 
under a statute). But see cases in- 
fra note 40. 


[a] “Connections” distinguished. 
—Storer v. Wheatley, 1 Pa. 506, 507. 


[b] Held not to include: (1) Step 
son. Kimball v. Story, 108 Mass. 382, 
385. (2) Brother-in-law. Horton v. 


Earle, 162 Mass. 448, 450, 38 NE 1135. 
(3) Nephew by marriage. «Boyd v. 
Perkins, 180" Keys (7%, Sip 13 Siw 95s 
(4) Stepchildren. In re Pfuelb, 48 
Cal. 643, 644; In re Sowash, 62 Cal. 
A. 612;. 516, 217 P. 123 Invre Spiers 
224 Mich. 658, 195 NW 430, 431; Tep- 
per v. Supreme Council R. A., 59 N. J. 
Hq. 321, 333, 45 A 111. () Widow 
of testator’s brother. Harvey v. Har- 
vey, 5 Beav. 134, 188, 49 Reprint 528. 


38.. In*re Sowash,..62 Cal. A... 572; 
516, 217 P 123; Boyd v. Perkins, 130 
Ky. 77, 81, 1183 SW 95; Farnsworth 
v. Whiting, 102 Me. 296, 66 A 831, 833; 
Keniston v. Adams, 80 Me. 290, 294, 
14 A 208; Curley v. Lynch, 206 Mass. 
289, 292, 92 NE 429; Kimball v. Story; 
108 Mass. 382, 385; In re Spier, 224 
Mich. 658, 195 NW 430, 431; Rauch v. 
Metz, (Mo.) 212 SW 353, 357; Me- 
Menamy v. Kempelmann, 273 Mo. 450, 
460, 200 SW 1075; Tepper v. Supreme 
Counc RSA, 259) News eu deeow lamsoron 
45 A 111; Tierney v. Perkins, 178 
App. Div. 391, 394, 164 NYS 982; De 
Graffenreid v. Iowa Land, etc., Co., 20 
Okl. 687, 715, 95 P 624; Matter of 
Renton, 10 Wash. 538, 538, 39 P 145; 
Worseley v. Johnson, 3 Atk. 758, 761, 
26 Reprint 1235. See Storer v. Wheat- 
ley, 1 Pa. 506, 507 [quot and dist 
Cleaver v. Cleaver, 39 Wis. 96, 100, 20 
AmR 30, and cit Mattison v. Sovereign 
Camp W. W., 25 Tex. Civ. A. 244, 60 
SW 897, 898]. 


[a] “Does not prima facie refer 
to husband, wife, or marriage connec- 
tions.” MceMenamy v. Kempelmann, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


RELATIVE OR RELATION—RELATIVORUM, ETC. 


been held to inelude a husband or a wife;?® and 
even connections by affinity,#® but not an illegitimate 
ehild.4+ It has been held synonymous with,*? and 
virtually equivalent to,*? “kindred,” and as being 
expressed also by the word “family,” in its largest 
sense.*# 


[§ 5] 4. Phrases. “Relation by blood,”’4® “rela- 
tion by marriage,’*® “relation in the law,’’47 “rela- 
tion of the testator,’4® “relative by marriage,’”’?® 
“relative interested in welfare,”®° “relative . . . 
permanently residing with assured,”’*! and “relative 
to the fourth degree of consanguinity;”°? also “rel- 
atives of the deceased,”®* “relatives on the part of 
the mother,’”’*®* “relatives or connections,’’°> “rela- 
tives or next of kin,”®® and “relatives through the 
mother ;”°* also “all my relations by my father’s 
side,’’°® “blood relations,”®® “blood relatives,”’®° “her 
273 Mo. 450, 460, 200 SW 1075 [quot 


Rauch v. Metz, (Mo.) 212 SW 353, 
BbT js mate is shown). 

[b] “Relation” excludes: ‘“Hus-| §§ 41-55; 
bands, wives, stepchildren and the 42. 
like.” In re Spier, 224 Mich. 658, 195] 411. 
NW 430, 431. 43. Cleaver 

{c] Husband.—A husband is not a| 96, 100, 


tator’s 


relative of his wife. Keniston vy.| Johnson, 3 Atk. 758, 
Adams, 80 Me. 290, 294, 14 A 203; | 12385. 
Tierney v. Perkins, 178 App. Div. “Kindred” 


391, 394, 164 NYS 982; De Graffenreid 
v. Iowa Land, etce., Co., 20 Okl. 687, 412. 


714, 95 P 624. Co., 121 Ky. 82, 
[d] Wife.——(1) A wife cannot be|28 KyL 40; 
considered a relative of her husband. 
De Graffenreid v. Iowa Land, etc., Co., 
20 Okg. 687, 714, 95 P 624. (2) ‘“Strict- 
ly the wife is no relation to the hus- 45. 
band.’”’ Worseley v..Johnson, 3 Atk. 543. 
HOS col eco eEprinty aso. (Gop ak 46. Com. v. 
wife, therefore, is no more a relation | v. Lamb, 1 Coll. 
or connection of her husband than 
her husband is a relation or connec- 
tion of himself.” Storer vy. Wheatley, 
1 Pa. 506, 507 [quot Hsty v. Clark, 101 47. 
Mass. 36, 39, 3 AmR 320; De Graffen- 
reid v. Iowa Land, etc., Co., 20 Okl. 4 
687, 715, 95 P 624; Com. v. Metz, 17 8. 
Pa. Co. 541, 543; Cleaver v. Cleaver, 


Van Riper, 


39 Wis. 96, 99, 20 AmR 30 (but dis- 49. 

tinguishing and limiting application | 543. 

of the principle) ]. 50. 
39. Heller v. Teale, 216 Fed. 387, 


398; In re Davis, 106 Cal. 453, 455, 39 51. 
P 756; Simcoke v. Grand Lodge A. O. 
U. W., 84 Iowa 383, 387, 51 NW 8, 15 52 
.LRA 114; Insane Hospital v. Bel- 3 
grade, 35 Me. 497, 504; Bennett v. Van 
Riper, 47 N. J. Eq. 563, 566, 22 A 1055, 
24 AmSR 416, 14 LRA 342; Public 
Administrator v. Peters, 1 Bradf. Surr. fa] 
(N. Y.) 100, 102; Lewis v. Mynatt, 
105 Tenn. 508, 512, 513, 58 SW 857; 
Mattison v. Sovereign Camp W. W., 54 
25 Tex. Civ. A. 214, 60 SW 897, 898; | 999 °° 
Koerber v. Patek, 123 Wis. 453, 471, 

102 NW 40, 46, 68 LRA 956. 55. 


545, 94 SE 1009. 


A. C. 304, 44 Ch. D. 590 (where tes- 
intention to 
See also Bastards 
Wills [40 Cye 1459]. 


Huling v. Fenner, 


v. Cleaver, 
20 AmR 30; 


Seen coe. Js Dr ou4: [a] 
44. Huling v. Fenner, 9 R. I. 410, 
See Levi v. Fidelity Trust, etc., 
88 SW 1083, 
Cruwys v. Colman, 9 6 
Ves. Jr. 319, 323, 32 Reprint 626. 4 

“Family” see 25 C. J. p 664-668. 
Com. v. Metz, 17 Pa. Co. 541, 67. 


Metz, 
489, 494, 28 EngCh 
489, 63 Reprint 512 [quot Bennett v. 69. 
47 Ne de. EG: (56385, 565022 
A 1055, 24 AmSR 416, 14 LRA 342]. 
Craik v. Lamb, 
Bennett v. Van Riper, supra]. 


Curley v. Lynch, 
289, 292, 92 NE 429. 


Com. ‘vy. Metz, 17 Pa. Co. 541, 


Worsham v. Votgsberger, 60] Go. 
Tex, Civ. A. 602, 129 SiW 157) 159. 


Goldstock v. Fidelity, etc., Co., 
201 App. Div. 816, 195 NYS 94, 95. 

Woodbury v. 
Misc. 673, 191 NYS 513, 515. 498, 


53. Wash v. Dickson, 147 Ga. 540, 71, 


“A broad 
include the next of kin.” 
Dickson, 147 Ga. 540, 545, 94 SH 1009. 


term 


Heller v. Teale, 216 Fed. 387,| 73. 


Ennis v. Pentz, 3 Bradf. Surr. 74, 
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relatives and mine,”®! “her own relations,”°? “im- 


mediate relatives,”®? “most needy and deserving of 
our relatives,’®* “my nearest relations or connec- 
tions,’®* “my relations,’’®® “my relatives,’’®? “nearest 
relation,”®S “nearest relations,”®® “nearest rela- 
tive,’"° “near relations,”*! “next living relative,” 
“other relation,’’? “other relative,”’* “other rela- 
tives,’"> “poor relations,”’7™® and “surviving rela- 
tives.”77 


RELATIVELY. In relation or respect to some- 
thing else.7§ 


Relatively complete part. One complete within 
itself in respect to the raw material out of which 
it was made;*® or which is rough but an advance 
upon the raw material.®° 


RELATIVORUM, COGNITO UNO, COGNOSCI- 
TUR ET ALTERUM.*? 


: es- |; 319, 323, 32 Reprint 626. 
illegiti- 63. McMenamy v. Kempelmann, 
273 Mo. 450, 459, 200 SW 1075. 


Cis tm ZIG) ve In re Stewart, 30 Man. 382, 


65. Esty v. Clark, 101 Mass. -36, 
38, 3 AmR 320; Storer v. Wheatley, 
1 Pa. 506 [quot De Graffenreid v. 
Iowa Land, etc., Co., 20 Okl..687, 715, 
95. P 62/4). 


Testator’s widow not includ- 
ed.—Storer v. Wheatley, 1 Pa. 506, 
507 [cit Esty v. Clark, 101 Mass. 36, 
38, 3 AmR 320]. 


6 In re Sowash, 62 Cal. A. 512, 
517, 217 P 123; Worseley v. John- 
son, 3 Atk, 758, 762, 26 Reprint 1235. 


» _.snow Vv. Durgin, 70°N. HB. 125 
124, 47 A 89. 


Craik 68. De Graffenreid v. Iowa Land, 
etc., Co., 20 Okl. 687, 715, 95 P 624. 


Ennis v. Pentz, 3 Bradf. Surr. 
(N. Y.) 382, 386; De Graffenreid v. 
lowa, Land, sete. Coy, 20, IOKIFs 68,5 
supra [quot| 716, 95 P 624; Edge v. Salisbury, 
Ambl. 70, 71, 27 Reprint 42 (‘such 
as would take under statute of dis- 
tribution”); Smith v. Campbell, 19 
Ves. Jr. 400, 408, 34 Reprint 566. 

[a] “Next of kindred’ equivalent. 
—De Graffenreid v. Iowa Land, etc., 
» 20 OL, 687, 716, 95) B 6245 see 
Smith v. Campbell, 19 Ves. Jr. 400, 
403, 34 Reprint 566 (Same persons 
as the next of kin). 


Schroeder, 116 70. Gross v. Nickum, 


include 


39 Wis: 
Worseley v. 
761, 26 Reprint 


1085, 


Supra, 


206 Mass. 


34 Pa. Co. 


Smith v. Campbell, 19 Ves. 


Jr. 400, 4038, 34 Reprint 566. 

and may 72. Mattison v. Sovereign Camp 
Wash v.| w. W., 25 Tex. Civ. A. 214, 60 SW 
897, 898. 

In re Spier, 224 Mich. 658, 195 
NW 430, 431. 


Bramell v. Adams, 146 Mo. 


40. Henderson v. Henderson, 77 N. 
Je DG BIT, 820; ti Ay 348. 

fa] Aunt by marriage.—Richey v. 
Sovereign Camp W. O. W., 184 Iowa 
10, 168 NW 276, 280, LRA1918F 1116. 


[b] Sister-in-law’s husband.—Tol- 
son v. National Provident Union, 60 
Misc. 460, 463, 113 NYS 534. 


[ec] Stepfather.—Simcoke v. Grand 
Lodge A. O. U. W., 84 Iowa 383, 387, 
51 NW 8, 15 LRA 114. 


{d] Stepmother.—Sovereign Camp 


Ww. O. W. v. Cole, 124 Miss. 299, 86S 
802, 803. 

{e] Brother-in-law.—Marcus v. 
Leake, 4 Nebr. (Unoff.) 354, 94 NW 
100, 101. 

41. Lavigne v. Ligue des 
Patriotes, 178 Mass. 25, 28, 59 NE 
674, 86 AmSR 460, 54 LRA 814. But 
see Seale Hayne v. Jodrell, [1891] 


(CONG SQ aks) GI 


[a] “Connections” may have 
larger signification than “relatives.” 
Ennis v. Pentz, 3 Bradf. Surr. (N. Y.) 
382, 385. 

56. In re Hoss, 59 Wash. 360, 362, 
OE 2 alOvals 

57. Heller v. Teale, 

3899. : 

58. Gallagher v. Crooks, 
Y. 338, 3438, 30 NE 746. 

59. Cummings v. Cummings, 146 
Mass. 501, 507, 16 NE 401. 


fa] Equivalent to “heirs.’,—Cum- 
mings v. Cummings, 146 Mass. 501, 
507, 16 NE 401. 

60. See Blood 8 C. J. p 1128 note 
62 [ce]. 

61. Hill v. Page, (Tenn. Ch. A.) 36 
SW 735, a 

62. Cruwys v. Colman, 9 Ves. Jr. 


216 Fed. 387, 
132 N. 


70, 89, 47 SW 931. 


75. In re Trickett, 
239 P 406, 409. 


76.) DROSS) Wwe toSsshae2bs Cannes eO. 
R. 307, 330 Joe In re Stewart, 30 
Man. 382, 389]. 


77. Wooten v. Hardy, 221 Ky. 338, 
298 SW 963, 967. 


78. Century D [quot Dayton 
Brass Castings Co. v. Gilligan, 267 
Fed. 872, 877]: See also Relative 
or Relation ante § 1. 


79. Dayton Brass Castings Co. v. 
Gilligan, supra. 


80. Dayton Brass Castings Co.-v. 
Gilligan, supra. 


197 Cal. 20, 


81. A maxim meaning “Of rela- 
tives, one being known, the other 
also is known.” Morgan Leg. Max. 


[cit Godfrey v. Dixon, Cro. Jae. 539, 
79 Reprint 462]. 
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RELATOR. An informer;®? one complaining ;*% 
person in whose behalf certain writs are issued, such 
as informations in the nature of quo warranto;** 
person upon whose complaint, or at whose instance, 
an information or writ of quo warranto is filed, and 
who is quasi the plaintiff in the proceeding.*® 


RELATRIX. A female relator or petitioner.®® 


82. Bouvier L. D. [quot State v. 
Duncan, 265 Mo. 26, 175 SW 940, 
942, AnnCas1916D 1 (cit Cyc)]. 


[a] “Informant” and “relator.”— 
(1) The use of the former word to 
designate a plaintiff or complainant 


is criticized. State v. Duncan, 265 
Mo. 26, 175 SW 940, 942, AnnCas 
LAC ei eitaCycls* 2)" “while “at 


is but little more logical to style 
the complainant in a prosecution by 
information in the nature of quo 
warranto a ‘relator,’ yet the prac- 
tice of so styling the one standing 
in the place of a plaintiff is well- 
nigh universal.” State v. Duncan, 
supra. 


83. State v. Duncan, 265 Mo. 26, 
175 SW 940, 942, AnnCas1916D 1. 


RELATOR—RELAY 


[a] “Statute plainly recognizes as 
proper the designation of the com- 
plainant as arelator.’” State v.-Dun- 
can, 265 Mo. 26, 175 SW 940, 942, Ann 
Casl916D) 1: 


84. Bouvier L. D. [quot State v. 
Duncan, 265 Mo. 26, 175 SW 940, 942, 
AnnCas1916D 1]. 


[a] Where the attorney-general 
appeared in chancery in relation to 
the improper conduct of a charéty, 
“if he sued at the relation of others, 
these parties were termed relators.”’ 
MacKenzie v. Jersey City Presbytery, 
67 N. J. Eq. 652, 684, 61 A 1027, 3 LRA 
NS 227. 

85. Black L. D. [quot State v. 
Duncan, 265 Mo. 26, 175 SW 940, 942, 
AnnCas1916D 1 (cit Cyc) ]. 


RELAXATIO. A deed releasing one person’s 
right in a thing, to another. 

RELAY. To lay again;**® to lay a second time.*® 

Relaying. Not to the laying down of a new and 
different pavement;®® but simply the relaying of 
some part of an existing pavement in the ordinary 
course of repairs.?+ 


Cross references: 
Certiorari §§ 116-118. 
Habeas Corpus §§ 151-153, 
Mandamus §§ 535-552. 
Prohibition §§ 102, 103. 
Quo Warranto §§ 39-48. 


86. Black L. D. See also Relator 
ante. 
§ 87. English L. D. See Release 

Ae 

88. McCarty v. Hudson County, 91 
Ne. Je: 13%, 106) A621 9, 9220. 

89. Webster Int. D. See also Lay 
§ 3. 

90. Adams v. Beloit, 105 Wis. 363, 
375, 81 NW 869, 47 LRA 441. 

91. Adams v. Beloit, supra. 


pa esis eS OR CY, 2 Rs BO a eS ee a eee ee ee ee eee 
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RELEASE 


By Manvet PRENNER 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 1194] 


ANALYSIS 


I. DEFINITION AND NATURE [(§§ 1-4] p 1194 . 
A. Release [§§ 1-2] p 1194 
1. In General [§ 1] p 1194 
2. Distinguished from and Compared with Other Transactions [§ 2] p 1194 
B. Covenant Not To Sue [§ 3] p 1197 | 
C. Agreement To Release [§ 4] p 1197 


II, FORMAL REQUISITES {[§§ 5-10] p 1197 
A. In General [§ 5] p 1197 
B. Writing [§§ 6-7] p 1198 
1. Necessity [§ 6] p 1198 
2. Implied Release; Informal Writings [§ 7] p 1198 
C. Necessity of Seal [§ 8] p 1198 
D. Release by Operation of Law [§ 9] p 1199 
E. Signature, Delivery, Acceptance, and Recordation [§ 10] p 1199 


III. CONSIDERATION [§§ 11-23] p 1200 
A. Necessity [§§ 11-12] p 1200 
1. In General [§ 11] p 1200 
2. Releases under Seal [§ 12] p 1202 
B. What Constitutes [§§ 13-20] p 1202 ’ 
1. In General [§ 13] p 1202 
2. Payment of Disputed Claim [§ 14] p 1204 
3. Performance of Legal Obligation [§§ 15-16] p 1204 
a. In General [§ 15] p 1204 
b. Part Payment [§ 16] p 1205 
4. Waiver of Legal Right and Forbearance [§ 17] p 1205 
5. Giving or Promising To Give Employment [§§ 18-19] p 1205 
a. As Consideration for Release of Claim for Personal Injuries [§ 18] p 1205 
b. As Consideration for Release of Claim for Money Owed [§ 19] p 1206 
6. Mutual Releases or Promises To Release [§ 20] p 1206 
C. Adequacy [§ 21] p 1206 
D. Failure of Consideration [§§ 22-23] p 1207 
1. Fotal Failure [§ 22] p 1207 
2. Partial Failure [§ 23] p 1208 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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IV. VALIDITY [§§ 24-56] p 1208 
A. In General [§ 24] p 1208 
B. Subject Matter [§ 25] p 1208 
C. Capacity and Authority To Release [§§ 26-27] p 1209 
1. In General [§ 26] p 1209 
2. Mental Incapacity [§ 27] p 1209 
D. Reality of Consent [§§ 28-46] p 1211 
1. In General [§ 28] p 1211 
2. Mistake [§§ 29-32] p 1211 
a. Nature of Invalidating Mistake; Mutual Mistake [§ 29] p 1211 
b. Effect of Signing Written Release [§§ 30-31] p 1213 
(1) In General [§ 30] p 1213 
(2) Fraudulent Inducement [§ 31] p 1215 
e. Mistake of Law [§ 32] p 1216 
3. Innocent Misrepresentation [§ 33] p 1216 
4. Fraud [§§ 34-41] p 1217 
In General [§ 34] p 1217 
. Elements and Essentials [§ 35] p 1219 
Reliance on Fraudulent Representation [§ 36] p 1219 
. Character of Fraudulent Statement [§ 37] p 1220 
Silence and Concealment [§ 38] p 1223 
Special Circumstances [§ 39] p 1223 
Intent [§ 40] p 1224 
. Representation by Agent, Stranger, or Joint Releasee [§ 41] p 1225 
5. Dur ess [§ 42] p 1225 
6. Necessitous Circumstances [§ 43] p 1226 
7. Undue Inflwence [§ 44] p 1226 
8. Ratification, Repudiation, and Estoppel [§§ 45-46] p 1227 
a. In General [§ 45] p 1227 
b. Acceptance and Retention of Consideration or Benefits [§ 46] p 1228 © 
E. Remedies [§§ 47-55] p 1229 
1 Affirming Release and Suing for Damages [§ 47] p 1229 
2. Invalidity as Defense to Plea of Release [§ 48] p 1230 
3. Cancellation [§ 49] p 1232 
4. Conditions Precedent To Contesting Validity of Release [§§ 50-55] p 1232 
a. Restoration or Tender of Consideration [§§ 50-54] p 1232 
(1) In General [§ 50] p 1232 
(2) Amount; Particular Items [§ 51] p 1235 
(3) Time [§ 52] p 1235 
(4) To Whom Made [§ 53] p 1236 
(5) Haceptions to Rule [§ 54] p 1236 
b. Other Conditions [§ 55] p 1239 
F. Illegality [§ 56] p 1239 


[Ripe 2am 


V. CONSTRUCTION, OPERATION, AND EFFECT [§§ 57-89] p 1239 
A. Construction in General [§§ 57-63] p 1239 
1. General Rules [§ 57] p 1239 
2. Intention of Parties [§§ 58-60] p 1240 
a. General Rules [§ 58] p 1240 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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b. Whole Instrument To Be Examined [§ 59] p 1241 
e. Situation of Parties and Object of Release [§ 60] p 1241 
3. Recitals as Limiting General Words [§ 61] p 1241 
4. Construction against Releasor [§ 62] p 1242 
5. Ordinary Meaning of Words [§ 63] p 1242 
Operation and Effect in General [§ 64] p 1242 
What Law Governs [§ 65] p 1244 
Estoppel and Discharge [§§ 66-67] p 1244 
1. In General [§ 66] p 1244 
2. Conditional Release [§ 67| p 1245 
E. Admission of Liability by Releasee [§ 68] p 1245 
F. Time of Taking Effect [§ 69] p 1245 
G. Operation of Covenant Not To Sue as Release [§ 70] p 1245 
H. Persons Concluded [§§ 71-72] p 1247 
1. In General [§ 71] p 1247 
2. Release by Less Than All Obligees or Tort-Feasees [§ 72] p 1248 
I. Persons Released [§§ 73-83] p 1248 : 
1. In General [§ 73] p 1248 
2. Joint or Joint and Several Obligors [§§ 74-76] p 1249 
a. General Rules [§ 74] p 1249 
b. LHffect of Receipt [§ 75] p 1253 
ce. Effect of Covenant or Agreement Not To Sue [§ 76] p 1253 
3. Joint Tort-Feasors [§§ 77-83] p 1254 
General Rules [§ 77] p 1254 
. Haistence of Joint Liability [§ 78] p 1260 
Effect of Receipt [$79] p 1262 
Effect of Covenant or Agreement Not To Sue [§ 80] p 1263 
Effect of Dismissal or Discontinuance as to Some [§ 81] p 1265 
. Effect of Failure To Sue Some [§ 82] p 1266 
ge. Effect of Acceptance of Gratuity from One [§ 83] p 1266 
J. Scope and Extent; Matters Released [§§ 84-89] p 1266 
1. In General [§ 84] p 1266 
. Demands Not Known or Contemplated [§ 85] p 1268 : 
. Demands Contemporaneously or Subsequently Accruing or Maturing [§ 86] p 1269 
. Contingent or Expectant Interests [§ 87] p 1270 
. Releasor in Representative Capacity [§ 88] p 1270 
. Release of Debt as Affecting Security [§ 89] p 1271 


Sas 


Mie Uae ee te 
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VI. PLEADING, EVIDENCE, TRIAL, AND REVIEW [§§ 90-122] p 1271 
A. Pleading [§§ 90-98] p 1271 
1. Anticipating Defense of Release [§ 90] p 1271 
2. Pleading Release [§§ 91-93] p 1271 
a. Necessity of Pleading Specially [§ 91] p 1271 
b. Necessary Averments [§ 92] p 1272 
ce. Release after Action Brought [§ 93] p 1273 
3. Effect of Pleading Release [§ 94] p 1274 
4. Pleading in Avoidance of Defense of Release [§ 95] p 1274 
5. Issues, Proof, and Variance [§§ 96-98] p 1276 
a. Matters To Be Proved [§ 96] p 1276 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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b. Issues Raised by, and Evidence Admissible under, Pleadings [§ 97] p 1276 


2. Variance [§ 98] p 1276 
B. Evidence [§§ 99-110] p 1277 


1. Presumptions and Burden of Proof [§ 99] p 1277 


2. Admissibility [§ 100] p 1280 


3. Weight and Sufficiency [§§ 101-110] p 1282 


a. In General [§ 101] p 1282 


b. To Establish Release [§ 102] p 1282 
ce. To Avoid Release [§§ 103-109] p 1283 
(1) In General [§ 103] p 1283 
(2) For Want of Consideration [§ 104] p 1283 
(3) For Want of Capacity or Understanding [§ 105] p 1283 
(4) For Mistake [§ 106] p 1284 
(5) For Fraud [§ 107] p, 1284 
(6) For Duress [§ 108], p 1286 
(7) For Undue Influence [§ 109] p 1286 
d. As to Other Matters in Issue [§ 110] p 1287 


C. Trial [§§ 111-121] p 1288 
1. In General [§ 111] p 1288 


2. Questions for Court or Jury [§§ 112-119] p 1288 


a. In General [§ 112] p 1288 


Fraud [§ 115] p 1288 


SOR home o 


3. Ti drietions [§ 120] p 1292 


4. Verdict and Findings [§ 121] p 1294 


D. Review [§ 122] p 1294 


Execution and Delivery of Release [§ 113] p 1288 
Consideration [§ 114] p 1288 


Ratification or Repudiation [§ 116] p 1289 

Construction and Scope of Instrument [§ 117] p 1290 

Other Matters [§ 118] p 1290 

Taking Case from Jury; Direction of Verdict [§ 119] p 1291 


CROSS REFERENCES 


Abandonment 1 C. J. p 4. 
Accord and satisfaction: 
Generally see Accord and Satisfaction 1 C. J. p 520. 
Part payment as affected by release under seal see 
Accord and Satisfaction § 46. 
Acknowledgments 1 C. J. p 738. 
Acquiesce 1 C. J. p 905. 
Acquiescence 1 C. p 909. 
Acquittal pane 1 Cs J. D 909, 
Acquittance 1 C. J. p 909. 
Admissibility of evidence as to release of: 
Bill or note see Bills and Notes § 1355. 
Dower see Dower § 348. 
Agreement to release land as affected by statute of 
frauds see Frauds, Statute of § 164. 
Allegation of release as legal conclusion see Pleading 
36. 


Compensation 12 C. J. p 229. 

Compositions with Creditors 12 C. J. p 249. 

Compound 12 C. J. p 301. 

Compromise and Settlement 12 C. J. p 312. 

Conveyance by way of release see Deeds §§ 21, 31. 

Discharge 18 C. J. p 1048. 

Disclaimer 18°C. J. p 1049. 

Discontinuance 18 &. J. p 1050. 

Dismissal and Nonsuit 18 C. J. p 1142. 

Exoneration 25 C. J. p 169. 

Lease and release see Deeds § 31. 

Novation 46 C. J. p 572. 

Parol or extrinsic evidence as affecting see Evidence § 
1526. 


Payment 48 C. J. p 577. 
Quitclaim 51 C. J. p 299. 
Receipt see Payment §§ 75-83; Receipt 52 C. J. p 1190 
Reformation of Instruments ante. 
Release: 
As: 
Accord and Satisfaction § 99. 
Admission see Evidence § 338 text and note 84, 
Consideration for: 
Bill or note see Bills and Notes §§ 367-369. 
Contract: 
Generally see Contracts §§ 193, 194. 
For permanent employment see Master and 
Servant § 13. 
Of Bheate tie see Principal and Surety § 80 text 
and notes 59, 60. 
Cenvengen of pleaged property see Pledges §§ 108, 


Conveyance see Deeds §§ 21, 31. 
Defenses in action for: 
Contribution to cost of party wall see Party Walls 
§ 99 text and note 55. 
Libel or slander see Libel and Slander § 315. 
Fraud on power see Powers § 133. 
Pep ORS witness competent see Witnesses [40 Cyc 
54 
Between husband and wife see Husband and Wife §§ 
205%2-208, 312, 874. 
Bond see Sequestration [35 Cye 1408 et seq]. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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Release:—Continued 


Persons acting in particular capacities: 
Administrator see Executors and Administrators 
§§ 457, 458. 
Agent: 
Generally see Agency §§ 277, 298-300. 
Of corporation see Corporations §§ 2326, 2329. 
Attorney see Attorney and Client § 178. 
Bank cashier see Banks and Banking § 163 text 
and notes 48-51; § 164 text and note 79. 
Ae tier of claim for causing death see Death 
9 


Cosurety see Principal and Surety §§ 484-488. 
Creditor under assignment for benefit of credi- 
rar ereg eee for Benefit of Creditors 
Decedént of claim for causing death see Death 
Director of: 
Bank see Banks and Banking § 154 text and 
note 5. 
Corporation see Corporations § 27. 
ee ee see Master and Servant ss vr 380, 435-— 
0 


Leg ee see Executors and Administrators §§ 
457, 8. 

General, manager of corporation see Corporations 

Infant see Infants § 197. 

Insured see Accident Insurance § 209; Fire In- 
surance §§ 614, 623; Insurance §§ 7038, 704; Mu- 
tual Benefit Insurance §§ 202-204. 

Nominal plaintiff see Assignments § 180 text and 
note 84. 

Crees of corporation see Corporations §§ 2326, 
2328. 

Parent for child see Parent and Child § 140. 

Partner: 

As affected by statute of frauds see Frauds, 
Statute of § 204. 
For partnership see Partnership § 336. 

Personal or other representative for causing death 
see Death § 99. 

Personal representative see Executors and Ad- 
ministrators §§ 457, 458. 

President of: 

Bank see Banks and Banking § 158 text and 
notes 38, 67; § 164 text and note 79. 
Corporation see Corporations § 2328. 

eames of claims for wages see Seamen [35 Cyc 
1195]. 

Surety see Principal’ and Surety §§ 373, 484-488. 

Tenant in common see Tenancy in Common [38 Cyc 
105]. 


ener kare Mortgages § 935; Trusts [39 Cyc 291 
note . 

Ward see Guardian and Ward §§ 397, 398. 
Railroad see Railroads §§ 94, 278-280. 

f: 


Carrier see Carriers §§ 225, 1151-1164. 


Errors: 


In general see Appeal and Error §§ 533-578. 
At law in proceedings for equitable relief against 
judgment see Judgments § 761. 


Particular classes of rights, interests, and liabili- 


ties: : 
Attached property see Attachment §§ 676-783. 
Attachment lien see Attachment §§ 526-545. 
Bill or note, liability of parties to see Bills and 
Notes §§ 435, 855-857, 1355. 
Bond after assignment see Bonds § 96. 
meres mortgages see Chattel Mortgages §§ 440- 


Claim for: 
Causing death see Death §§ 96-100. 
Seduction febr Cyc 12975 1318}. 
ene maintenance see Husband and Wife 
Condition or forfeiture under deed see Deeds §§ 
428-435. 
Corporation claim see Corporations §§ 2326-2329. 
Covenants running with the land, liability under 
see Covenants § 73. 
Curtesy §§ 48-58. 
Dower §§ 180-196. 
Easements §§ 165, 166. 
Ground Rents §§ 32-40. 
Homestead rights see Homesteads §§ 481-489, 499. 
Insurance: 
Generally see Insurance §§ 703, 704. 
Accident Insurance § 209. 
Fire Insurance §§ 614, 615, 623. 
Mutual Benefit Insurance §§ 202-204. 


Release:—Continued 


Particular classes of rights, interests, and liabil- 
ities:—Continued 
Judgments §§ 1080-1083. 
Levy by sheriff see Sheriffs and Constables [35 
Cyc 1538]. 
Lien: 
Generally see Lhiiens § 52. 
By executor or administrator see Executors and 
Administrators § 458. 
Mechanics’ Liens §§ 457, 458. 
Vendor’s see Wendor and Purchaser [39 Cyc 
1844 et seq]. 
Marriage promise see Breach of Marriage Promise 


§$ 21, 55, 65. 
Mineral rights see Mines and Minerals § 578. 
Mortgage: 


Generally see Mortgages §§ 547-549, 885-1002. 
As affected by statute of frauds see Frauds, 
Statute of §§ 201, 203. 

Mutual claims as accord and satisfaction see Ac- 
cord and Satisfaction § 99. 

Personal covenant see Covenants § 37. 

Pledged property see Pledges §§ 108, 109. 

Powers §§ 31, 133. 

Property: 
Levied on under execution see Judgments § 1103. 
Rights of husband or wife see Husband and 

Wife §§ 205%-208. 

Railroad liability see Railroads § 740. 

Restriction as to use of property in deed see 
Deeds § 469. 

Right of way and other damages on establish- 
mént of drains see Drains § 88. 

Right of way or land by railroad see Railroads 
§§ 278-280. 

Rights under workmen’s compensation acts see 
Workmen’s Compensation Acts § 47. 

Security for bill or note see Bills and Notes § 861. 

Sequestered property on security see Sequestra- 
tion [35 Cyc 1406 et seq]. 

Persons acting in particular capacities: 

Accommodating party on bill or note see Bills 
and Notes § 435. 

Contempt, person committed for see Contempt §§ 
146-153 

Cosurety see Principal and Surety §§ 484-488. 

Distributee see Descent and Distribution §§ 158, 
159, 171-173. 

Employer see Master and Servant §§ 374-380, 435-— 
440 


Guarantor see Guaranty §§ 150-171. 

Guardian see Guardian and Ward §§ 397, 398. 

Heir see Descent and Distribution §§ 158, eo 171- 
173. 

Insolvent from arrest or imprisonment see In- 
solvency §§ 230-235. 

Insurer see Accident Insurance § 209; Fire Insur- 
ance §§ 614, 615, 623; Insurance §§ 703, 704; 
Mutual Benefit Insurance §§ 202-204. 

Tune debtor from custody see Judgments § 

Personal representative see Executors and Ad- ~ 
ministrators § 2527. .d 

Principal see Principal and Surety §§ 302-305, 444. 

Prior party on bill or note see Bills and Notes § 


856. 
prs Ore under attachment see Attachment §§ 
Stockholder in corporation see Corporations §§ 
1221-1626. 


Subscriber to capital stock of corporation see 
Corporations §§ 894-899, 903. 
Subsequent party on bill or note see Bills and 
Notes § 857. 
Surety: 
In general see Principal and Surety §§ 302-305, 
347-351, 484-488. 
On bond of contractor constructing drains see 
Drains § 173 
Railroads §§ 740, 1120, 1140. 
Vessel from maritime lien see Maritime Liens § 138. 
Relief [34 Cyc 1109]. 
Relieve [34 Cyc 1110]. 
Relinguishment [34 Cyc 1199]. 
Remission [34 Cyc 1207]. 
Renunciation [34 Cyc 1336]. 
Rescind [34 Cyc 1628]. 
Rescission [34 Cyc 1628]. 
Retraxit [34 Cyc 1686]. 
Surrender [37 Cyc 616]. 
Waiver [40 Cyc 252]. 
Weight and sufficiency of evidence in action to reform 
release see Reformation of Instruments §§ 101-110. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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I. DEFINITION AND NATURE 


[§ 1] A. Release'—1. In General. 
been held to be a species of contract.” 


Accord and satisfaction. A release has been said 
to be in the nature of an accord and satisfaction.* 


A release has 
The term “re- 


oe . 


lease” has been defined as the relinquishment, conces- 
sion, or giving up of a right, claim, or privilege, by 
the person in whom it exists or to whom it accrues, 
to the person against whom it might have been de- 


manded or enforeed.* 


[§ 2] 2. Distinguished from and Compared with 
Release has been distinguished 
from and compared with other transactions of a sim- 


Other Transactions.‘ 


ilar nature.° 


1. Cross references: 
“Real release” and ‘personal dis- 
charge” see infra § 66 note 31 [b]. 
Release as: 
Discharge see Discharge § 1 text 
and note 7, § 2 text and note 18. 
Form of conveyance see Deeds § 21. 
Remission [34 Cye 1207]. 


2. Cal.—Garcia v. California 


Track Co; 183° Cal 767, £92) -2 708. 
Ga.—Fowler v. Coker, 107 Ga. 817, 
33 SE 661; Pearce v. Swift, etc., Fer- 


tilizer Works, 21 Ga. A. 622, 94 SH 
915; Williams-Thompson Co. v. Wil- 
liams, 10 Ga. A. 251, 73 SH 409. 


Ind.—Standard Auto Ins. Assoc. v. 
Reese, 83 Ind. A. 500, 149 NE 137; 
Gates v. Fauvre, 74 Ind. A. 382, 119 
NE 155; Jaqua v. Shewalter, 10 Ind. 
A. 234, 36 NE 173, 37 NE 1072. 


N. D.—Swan v. Great Northern R. 
Co,, 40 N. D. 258, 168 NW 657, LRA 
1918F 1063. 

Oh.—Adams Express Co. v. Beck- 


with, 100 Oh. St. 348, 126 NE 300; 
Mutual L. Ins. Co. v. Svonavec, 32 
Oh. A. 195, 166 NE 905. 


Tenn.—Williams v. Hitchings, 10 
Lea 326. 


Tex.—Texas Midland R. Co. v. 
EPUcst (Civ. -As). 262. SW. 1%. 


Wash.—Long v. Shirrod, 128 Wash. 
258, 222 P 482. 


See In re Atwater, 266 Fed. 278 
[certiorari granted 254 U. S. 624 mem, 
41 SCt 13 mem, 65 L. ed. 444 mem, 
and aff 254 U. S. 423, 41 SCt 150, 65 
L. ed. 339)] (referring to release as 
a contractual obligation); The Cay- 
uga, 59 Fed. 483, 485, 8 CCA 188 
(“This agreement for release was in 
the nature of a contract’). 


Contra Stiebel v. Grosberg, 202 N. 
Y. 266, 95 NE 692, 693, 36 LRANS 
1147, AnnCas1912D 1305 (‘‘neither a 
receipt nor a release is a contract. 

They are merely declarations 
or admissions in writing’’). 


Contract generally see Contracts 13 
Care pe 2142 


o. | Black ‘Le Di! fquot Wood Vv. 
Young; 127 Or. 235, 271 P 734; -Coop- 
ey v. Keady, 73 Or. 66, 144 P 99 (cit 
Cyc) ]. 

[a] Other definitions.—(1) ‘‘A dis- 
charge, under seal or by contract, of 
an existing obligation or right of ac- 
tion by the person in whom the obli- 
gation or right of action is vested to 
the person so obligated or against 
whom such right of action might be 
enforced.” Gates v. Fauvre, 74 Ind. 
Apo scs blo: ONE 155; 160.7 (2) “Phe 
giving up or abandoning a claim or 
right to the person against whom the 
claim exists or the right is to be ex- 
ercised and enforced.” Bouvier L. D. 
{quot Miller v. Estabrook, 273 Fed. 
143, 148; Winter v. Kansas City Cable 
R. Co., 73 Mo. A. 178, 186 [aff 160 Mo. 
159, 61 SW 606]; National Bank of 
Commerce v. Guthrie, 11 S. D. 517, 
520, 78 NW 995; Smith v. Cantrel, 


Payment.!° 


Receipt. 2 


Extinguishment.* 


a receipt as extinguishing a preéxisting right, while 


(Tex. Civ. A.) 50 SW 1081, 1085]. (3) 
“The act or writing by which some 
claim or interest is surrendered to 
another person.” Anderson L. D. 
{quot Miller v. Estabrook, 273 Fed. 
1438, 148; Standard Auto Ins. Assoc. 
v. Reese, 83 Ind. A. 500, 149 NE 1387; 
Jaqua v. Shewalter, 10 Ind. A. 234, 36 
NE 1738, 37 NE 1072, 1074; Winter v. 
Kansas City Cable R. Co., 73 Mo. A. 
173, 186 [aff 160 Mo. 159, 61 SW 606]; 
Woody.) Young, 127 Ori 235, 271ee 
734]. (4) “A remission of some right 
or claim by which the releasor re- 
mits the same, and estops himself 
from again setting up his claim.” 
Burrill L. D. [quot Power v. Lester, 
LUM OWT ON: OY) ATS; TSCA CS eek 
discharge of a debt by act of the par- 
ty. . A voluntary relinquish- 
ment of a lien and right of action or 
an obligation.” Woodrough v. Doug- 
las County, 71 Nebr. 354, 98 NW 1092, 
1095. (6) “A surrender of a right; 
a remission of a claim in such form 
as to estop the grantor from assert- 
ing it again. An instrument by which 
a ereditor or lienor discharges the 
debt or lien, or frees a particular 
person or property therefrom, irre- 
spective of whether payment or satis- 
faction has been actually made.” 
Century Dict. [quot Swain v. MceMil- 
lan, 30 Mont. 433, 440, 76 P 943]. (7) 
“When a man quits or renounces that 
which he before had.” 7 Com. Dig. 
“Release” A [quot Stinson v. Moody, 
48) N. 'C. 53, 56). 8) “Lhe: eivin= or 
discharging of the right of action 
which a man hath, or may have or 
claim, against another man, of that 
which is his.” Sheppard Touchst. p 
320 [quot Field v. Columbet, 9 F. Cas. 
No. 4,764, 4 Sawy. 528, 527; Akard v. 
Standard Acc. Co., 8 Tenn. Civ. A. 
497, 505]. (9) “A setting free, a de- 
liverance, a liberation, a relinquish- 
ment, a discharge.” Parker v. U. S., 
22) Ct. Cla} 04 AGO cARdise 
charge of a debt by act of the party.” 
Baker iw. Baker, 28°N.. J; £3, 20.0 75 
AmD 248. (11) An instrument which, 
“by its own operation, extinguishes a 
preéxisting right.” Sherburne v. 
Goodwin, 44 N. H. 271, 276. 


[b] “Release” as verb.—(1) The 
word “release’’? means ‘‘to discharge.” 
Sherman v. Sherman, 23 S. D. 486, 
122 NW 439. And see Discharge § 2 


text and note 18. (2) ‘‘While the 
word ‘release’ is sometimes used in 
conveyancing to transfer a title, its 
general meaning is to Surrender a 
right or to discharge a liability; 
when it is used in connection with 
the word: claims, . . it never 
has any other meaning than that of 
waiver, surrender, or relinquish- 
ment.” Amherst College v. Ritch, 
151 N. Y. 282, 338, 45 NE 876, 37 LRA 
305 [quot In re Robbins, 89 Mise. 345, 
152 NYS 1067; Cox v. Robison, 105 
Tex. 426, 150 SW 1149]. (3) “The 
general meaning of the word ‘release’ 
is ‘to Surrender a right or to discharge 
a liability.’’’ Mathewson v. Geer, 120 
Misc. 120, 197 NYS 690, 691 [rev on 


and, 


other grounds 210 App. Div. 160, 205 
NYS 451, and quot Amherst College 
v. Ritch, 151 N. Y. 282, 338, 45 NE 876, 
37 LRA 305); Cox v.. Robison, 105 
Tex. 426, 150 SW 1149, 1155 (holding 
further that “the surrender of a right 
or the discharge of a liability presup- 
poses . the existence of some 
person against whom the right may 
be exercised or the liability en- 
forced’). (4) “To let loose, to set at 
liberty, to let go.” Webster’s D. 
[quot State Nat. Bank v. Poplar First 
Nat. Bank, 71 Mont. 242, 228 P 80]. 
(5) “To release” in a contract of em- 
ployment as a baseball player may 
mean to discharge. Egan vy. Winni- 
peg Baseball Club, 96 Minn. 345, 104 
NW 947. 


[ce] Technical release; 
“A release under seal is 
called a technical seal.” Kidder v. 
Kidder? 33° Pa. 268: 269-7 "@) A“ The 
word ‘release,’ when not interpreted 
by the context, has a technical mean- 
ing which presupposes a seal; but 
it is also an apt word to express the 
general idea of discharge or deliver- 
ance.” Burgiss v. Westmoreland, 38 
S. C. 425, 427, 17 SE 56. (3) Neces- 
sity of seal see infra § 8. 


[d] Release by parol.—Any re- 


lease not under seal is a release by 
parol. Hillas v. Fuller, 143 NYS 15 


[e] Release by deed is a release 
by a written instrument under seal. 
Jackson v. Security Mut. L. Ins. Co., 


seal.— (1) 
sometimes 


233 Tll. 161, 84 NE 198 [aff 135 Tl. 
A. 86]. 
[f] Release as meaning permis- 


sion of a doctor to an employee to 

return to work. Seymour v. Chicago, 

ete, Ro Co, 138i. Lowa 28164 Niws 

352. 

4. Release: 

Compared with confirmation see Con- 
firmation 12 C. J. p 425 text and 
note 31. 

Distinguished from: 
eee Y GJ. p 909 snote: 47 

el. 
Agreement to release see infra § 4. 
Assignments § 6 
Compromise and Settlement § 3. 


5. See cases infra notes 6-22. 


6. Generally see Accord and Satis- 
faction 15 C..J.4p. be 0s 


7. De Armond v. Fine, 
ROTA Mico eo. 


8. Generally see Extinguishment 
25) (Ce Jk DeZdor 


9. Woodrough v. Douglas County, 
71 Nebr. 354, 98 NW 1092; Baker v. 
Bake RINE UG. Wie IRE PAIR dis SNA 


111 Miss. 


10. 
Downs 
11.. State v. Tyler County State 
Bank, (Tex. Commn. A.) 277 SW 625. 
12. Receipt: 


Generally see Receipt ante. 
As payment see Payment §§ 75-83. 


Generally see Payment 48 C. J. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


A release has been said to be 
a discharge of a debt by act of the party, in contradis- 
tinction from an extinguishment, which is a discharge 
by operation of law.° 

A release has been held to be a con- 
clusive acknowledgment of satisfaction, as contrasted 
with payment, which means full satisfaction.*? 


A release has been distinguished from 


§§ 2-5] 


a receipt is a mere evidence of a fact.13 As other- 
wise stated, a receipt is evidence that an obligation 
has been discharged, but a release is itself a dis- 
charge of it;1* a receipt is only ewidence that a debt 
has been paid, while a release is the extinguisher it- 
self.1° The further distinction has been made that 
a receipt in full may be explained and disputed, while 
a release under seal estops and concludes forever,® 
and that an ordinary receipt given on the payment 
of asum of money, not under seal, is, as distinguished 
from a release under seal, subject to explanation and 
proof that it was given without consideration.!7 


Satisfaction.1* In distinguishing between a re- 
lease and a satisfaction, it has been said that a 
release may be given, although no part of the dam- 
age has been paid, and that a technical release to 
one who is not a joint wrongdoer will not release an- 
other who may have had some connection with the 
wrong, while a satisfaction, by whomever made, if 
accepted as such, is a bar to further proceedings on 
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the same cause of action.1° However, release has 
been said to be a conclusive acknowledgment of sat- 
isfaction.2° The difference between a technical re- 
lease and a satisfaction in fact has been said to be 
that in the former case the law regards the claim 
as paid, and will not allow the party to deny by 
proof, while in the latter the claim was in fact paid.?1 


Waiver. A release and a waiver have been said 
to be alike in that each operates to extinguish a 
right.?? 


[§ 3] B. Covenant Not To Sue.?* A covenant not 
to sue is a covenant by one who had a right of ac- 
tion at the time of making it against another person, 
by which he agrees not to sue to enforce such right 
of action.?* Such a covenant has been held to be 
a legitimate subject of contract.?° 


[§ 4] C. Agreement To Release. An agreement 
to release, as distinguished from a release itself, is 


« a contract to give a release in futuro.?® 


II. FORMAL REQUISITES?’ 


[§ 5] A. In General. At common law, a releasé 
had to be under seal.?® No particular form or set 
of words is essential to the validity of a release,?® 


13. Equitable Securities Co. v. Tal- 


either at law or in equity,®° provided that the inten- 
tion of the releasor to release is manifest,*1 that the 
parties are sufficiently described to identify them,? 


While the use of the word 


bert, 49 La. Ann. 1398, 22 S 762. 


14. Allen v. Ruland, 79 Conn. 405, 
a A 138, 118 AmSR 146, 8 AnnCas 
4. 


15. Gully v. Grubbs, 1 J. J. Marsh. 
(Ky.) 887; McCrea v. Purniort, 16 
Wend. (N. Y.) 460, 30 AmD 103. 

16.-7Crane Vv. wAdline, 215, Ni iJ. Lu: 
423; Lee v. Lancashire, etc., R. Co., 
LL. R..6 Ch. 527;, Graves v. Key, 3 B. 
& Ad. 313, 23 BCL 143, 110 Reprint 
117; Skaife v. Jackson, 3 B. & C. 421, 
10 ECL 196, 107 Reprint 790; Bowes 
Vv. oie we 2H. & N. 779, 157 Reprint 
B2ize 

17. McKenzie v. Harrison, 120 N. 
Y. 260, 24 NE 458, 17 AmSR 638, 8 
LRA 257. 


18. Generally see Accord and Sat- 
isfaction 1 C. J. p 520; Satisfaction 
[35. Cyc. 793]. 


19. Cleveland, etc., R. Co. v. Hilli- 
goss, 171 Ind. 417, 86 NE 485, 131 
AmSR 258; Miller v. Beck, 108 Iowa 
575, 582, 79 NW 344. 


Persons released see infra §§ 73-— 
83. 

20. State v. Tyler County State 
Bank, (Tex. Commn. A.) 277 SW 625; 
Robinson v. St. Johnsbury, etc. R. 
Co., 80 Vt. 129, 66 A 814, 9 LRANS 
1249, 12 AnnCas 1060. 


21. Ryan v. Becker, 136 Iowa 2738, 
111 NW 426, 14 LRANS 329. 

22. Crawford v. Lockwood, 9 How 
Pr ON. GY.) 6547. 


23. Covenant generally see Cove- 
nants 15 C. J. p 1204. 


24. See Covenant Not To Sue 15 
Cc. J. p 1203; and cases infra this 
note. : 

[a] “Indicia of a covenant not to 


sue may be said to be: No intention 
on the part of the injured person to 
give a discharge of the cause of ac- 
tion, or any part thereof, but merely 
to treat, in respect of not suing there- 
on (and this seems to be the prime 
differentiating attribute); full com- 
pensation for his injuries not re- 
ceived, but only partial satisfaction; 
and a reservation of the right to sue 
the other wrongdoer.” Smith v. Dixie 


[53 C. J.—66] 


Park, etc., Co., 128 Tenn. 112, 157 SW 
900, 902 [quot Pacific States Lumber 
Cos Vin barcariwe OE. (20d) -3354: 

[b] “fhe release of the right to 
make future claim for injury [is] a 
covenant to forbear to sue.’’ Brush 
v. Lehigh Valley Coal Co., 290 Pa. 
322, 1388 A 860, 862. 

25. Renner v. Model Laundry, etc., 
Co., 191 Iowa 1288, 184 NW 611. 

26. Ga.—Chamblee v. Davie, 88 Ga. 
205, 14 SE 195. 

Ind.—Terre Haute, 
Flanigan, 94 Ind. 336. 

N. Y.—Dambmann vy. Schulting, 12 
EDT: vie 


Pa.—McNutt v. Loney, 153 Pa. 281, 


etesy Rew COnav. 


25 A 1088. 


Eng.—Taylor v. Manners, L. R. 1 
Ch. 48; Wood v. Rowe, 2 Bligh 596, 
4 Reprint 459, 

27. Formal requisites of: 
Contract generally see Contracts §§ 

122-143. 

Release of chattel mortgage see Chat- 
tel Mortgages §-472. 


28. See infra § 8. 

29.- Grand Lodge I. I. O. M.A. v. 
Peiffer, 129 Ill. A. 208; Arnold— v. 
Park, 8 Bush (Ky.), 3; Bruce v. Hal- 


bert, 3 T. B. Mon. (Ky.) 66; Osborn 
v. Martha’s Vineyard R. Co., 140 Mass. 
549, 5 NE 486; Vaughan v. Mason, 
23 R. I. 348, 50 A 390. And see cases 
infra note 30. 


“No particular form of words is 
necessary to constitute a valid re- 
lease; any word equivalent to the 
term ‘release’ and which evinces an 
evident intention to renounce the 
claim on or discharge the debtor, is 
sufficient.” Chitty Contracts p 293 
[quot Arnold v. Park, 8 Bush (Ky.) 
SyDile 


[a] “It would be well to make use 
of the most appropriate words, such 
as remisisse, relaxasse, et quietam 
clamasse, but these are not indispens- 
able. The words renunciare, acquiet- 
are, &c., will answer as well. If one 
acknowledge himself satisfied, and 
discharge a debt, this is a good re- 
lease.” Gray v. McCune, 23 Pa. 447, 
450. 


[b] 
“release” is always advisable, yet the 
words “remise,’ ‘quitclaim,’”  “re- 
nounce,” “acquit,” ‘relinquish,’ “dis- 
charge,” and their synonyms, will 
have the same effect when used with 
like intention apparent on the face of 
the instrument. Grand Lodge I. I. 
Oy Me “Att. \Peitfier’ 12:9 ally tAry 203. 
Southwick v. Hopkins, 47 Me. 362; 
Flynn v. Butler, 189 Mass. 377, 75 NE 
730; Stinson v. Moody, 48 N. C. 53. 
See Mitchell v. Pratt, 17 F. Cas. No. 
9,668, Taney 448 (where an instru- 
ment was held to contain “no words 
of release; nor any words that can 
be construed as such’’). * 


Rule applied to release of surety see 
Principal and Surety § 306 text and 
note 60 


30. Illinois Cent. R. Co. v. Read, 
387 Ill. 484, 87 AmD 260; Benjamin 
v. McConnel, 9 Ill. 536, 46 AmD 474; 
Gabe v. McGinnis, 68 Ind. 538; Deve- 
lin v. Riggsbee, 4 Ind. 464; Cory v. 
Chicago, ete; RK. Co:, 100) Mor 282, 13 


SW 346; Fountain v. Wabash R. Co., 
114 Mo. A. 676, 90 SW 393; Winter 
v. Kansas City Cable R. Co., 73 Mo. 


A. 178 [aff 160 Mo. 159, 61 SW 606]; 
Gray v. McCune, 23 Pa. 447. 


31. U. S.—Northwestern Union 
Packet Co. v. Clough, 20 Wall. 528, 
22 L. ed. 406. 


Ill.—Grand Lodge I. I. O. M. A. v. 
Peiffer, 129 Ill; A. 203. 


Ky.—Bruce v. Halbert, 3 T. B. Mon. 
66. 


Mass.—Osborn v. Martha’s Vine- 
yard R. Co., 140 Mass. 549, 5 NE 486. 


N. Y.—Power v. Lester, 17 HowPr 
413. 


Wis.—Mensforth v. Chicago Brass 
Co., 142 Wis. 546, 126 NW 41, 512, 135 
AmSR 1084. 


32. -Webster v. Bla, 5 N. H. 540; 
Matter of Torkington, 79 Hun 128, 29 
NYS 433. 


[a] While they need not be ex- 
pressly named, there must be some- 
thing in the instrument itself or in 
the nature of the transaction clearly 
and unambiguously to show who the 
parties are. Webster v. Hla, 5 N. 
H. 540. 


(oT EE a ee ee EE ee 
For later cases, developments and changes in the law see Annotations, same title and section number. 
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and, in the case of an unsealed release, that the sup- 
port of an adequate consideration exists.** 
lease need not be in an instrument separate from the 


obligation released.*+# 


[§ 6] B. Writing®°—1. Necessity. 
effective and binding, a release was formerly required 
to be in writing ;*° but, under modern rules, in the 
absence of statute providing otherwise,*” a release is 


not required to be in writing.*® 


33. See infra § 10. 

34. Williamson vy. McGinnis, 11 B. 
Mon. (Ky.) 74, 52 AmD 561; Fitch v. 
Forman, 14 Johns. (N. Y.) 172. 


35. Necessity for writing of con- 
tracts generally see Contracts §§ 123- 
aA 

36. Akard v. Standard Acc. Co., 8 
Tenn. Civ. A. 497. 


37. See statutory provisions, 


Agreements to release land see 
Frauds, Statute of § 164. 


Release under Negotiable Instru- 
ments Law see Bills and Notes §§ 
855-857. 

38. Ala.—Hand Lumber 
Hall, 147 Ala. 561, 41 S 78. 


Ky. 
Me.—Ripley v. Crooker, 47 Me. 370, 


74 AmD 491; Dennett v. Lamson, 30 
Me. 223. 


Mass.—Gold Medal Sewing Mach. 
Co. v. Harris, 124 Mass. 206. 


Miss.—Gilliam yv. McLemore, 
Miss. 253, 106 S 99, 48 ALR 79. 


N. Y.—Beach v. Endress, 51 Barb. 
570. See Meyers v. Stix, 13 NYS 301, 
304 [rev 9 NYS 805] (‘‘we know of no 
statute pursuant to the provisions of 
which an agreement to waive or re- 
lease a demand growing out of a sim- 
ple contract is required to 
be gean writing’). But see 
Stiebel v. Grosberg, 202 N. Y. 266, 
95 NE 692, 693, 36 LRANS 1147, Ann 
Cas1912D 1035 (“[releases] 2 
Areh rae dec larations or admis- 
sions in writing”’’). 
iat C.—Burton y. Stamper, 41 N. C. 


S. D.—Pierre Nat. Bank of Com- 
pce v. Guthrie, 11 S. D. 517, 78 NW 
Obs 


Tenn.—Nashville First Nat. Bank v. 
Shook, 100 Tenn. 436, 45 SW 338. 


[a] Illustration.—The release by 
a mortgagee of the grantee of the 
mortgagor from personal liability for 
the mortgage debt need not be in 
writing. Gilliam v. McLemore, 141 
Miss. 253, 106 S 99, 48 ALR 79. 

{[b] Evidence required.—‘‘We do 
not deny that a release may 
be established by parol evidence; but 
such parol evidence should be clear, 


COm Ne 


141 


Satisfactory and _ directly to the 
point.” Page v. Neal, 5 Ky. Op. 419, 
424. See Woods v. Gamper,'203 Ill. 
Avene: 


Requirement that covenant not to 
sue be in writing see infra § 70 note 
be fad: 


39. Turner v. Hitchcock, 20 Iowa 
310, 323 (where it is further said ‘or 
which is the same thing, those which 
are by deed and those which become 
so by operation of law’’). 


40. Stinson v. Moody, 48 N. C. 53, 
56 (where it is said: ‘“[A release] 
may be by express words, or by act 
in law’). And see cases infra this 
note. Contra Bloss v. Plymale, 3 W. 
Va. 393, 405, 100 AmD 752 (“No re- 
lease is allowed by implication; it 
must be the immediate result of the 
terms of the instrument, which con- 
tains the stipulation’). 


RELEASE 


The re- 


[§ 7] 2. Implied Release; Informal Writings. 
has been said that releases, whether they apply to 
torts or to contracts, are of two kinds, express and 


[§§ 5-8 
It 


implied;?® thus, a release may be implied from the 


In order to be 


tial requisite of 
of that word as 


[a] Facts held to imply release.— 
(1) From the voluntary surrender by 
a creditor to the debtor of the evi- 
dence of the claim for its cancella- 
tion, the law will imply the release 
and discharge of any right of action 
of the creditor thereupon. Beach v. 
Endress, 51. Barb. (N. Y.) ‘670. (2) 
Where A sends a check to B, accom- 
panied by a voucher stating that ac- 
ceptance of the check is in full sat- 
isfaction of B’s rights against A an 
B indorses and collects the check, but 
retains the voucher without signing 
it the court will imply a release by 
B of A. Hand Lumber Co. v. Hall, 
147 Ala. 561, 41 S 78. (3) An own- 
er of land who conveys a portion of 
it, without reservation ‘in the deed, 
thereby releases tothe grantee all 
claim to injunctive relief as against 
the premises, including a demand for 
the enjoining of the maintenance of 
a dam which causes a stream to over- 
flow on and render useless a portion 
of the land conveyed. Thomas Vv. 
Booth-Kelly Co., 52 Or. 534, 97 P 1078, 
132 AmSR 713. (4) Surrender and 
cancellation of an instrument under 
seal is equivalent toa a release under 
seal of the claim thereunder, in the 
absence of fraud or mistake. Kelly 
v. Protected Home Circle, 152 Ill. A. 
183. (5) Surrender generally see 
Surrender [387 Cyc 616]. 


{b] Facts held not to imply re- 
lease.—(1) Mere refusal to pay 
steamboat fare does not release the 
steamboat company from liability for 
injuries negligently caused to a pas- 
senger. Northwestern Union Packet 
Co: ry, Cloulsh 20) Wal. (CURFS)) 528; 
22 L. ed. 406. (2) Mere refusal to 
accept payment does not release the 
debt. Cupit v. Jackson, McCell. 495, 
148 Reprint 207, 13 Price 721, 147 Re- 
print 1133. (3) Writing a letter toa 
railroad company, upon its failure to 
perform its contract to exchange 
lands with the writer, asking when 
it would move its tracks from his 
land and settle for its use, to which 
the company answered requesting 
time for decision, without ever reply- 
ing further, does not show a release 
of the company from the contract. 
Union Pac. R. Co. v. McAlpine, 129 
UW. S57305; 9PSCt 286, 132) Das ed y'673- 
(4) One having a $ joint demand 
against two does not release either 
by a mere verbal acquiescence, unac- 
companied by a positive assent on 
sufficient consideration, in an arrange- 
ment by which it is agreed between 
the two liable that one shall discharge 


it. Drake v. Reed, 4 Stew. & P. (Ala.) 
192. (5) Thé mere assent of a cred- 
itor that his debtor may make an 


assignment for the. benefit of credi- 
tors does not have the effect of re- 
leasing and discharging the debt. 
Howlett v. Mills, 22 Ill. 341. (6) The 
presentation by a creditor, at the sug- 
gestion of the debtor, of an account 
from which certain claims have been 
omitted for the purpose of avoiding 
litigation, does not release the debtor. 
from liability on the omitted claims, 
where the debtor refuses to pay the 
claims shown by the account. Morri- 
son v. Leeds, 6 La. 591. —(7) “The 
failure of a signatory party to become 
bound by reason of legal inability to 


acts of the parties and the circumstances of the case, 
as well as express.*° 


[§ 8] C.. Necessity of Seal.*+ 


A seal is an essen- 
in the technical sense 
but 


make a contract . . . does not 
amount to a release of the person 
from liability.” Walton County Bank 
v. Stanton, 38 Ga. A. 591, 144 SE 815, 
817. (8) Where, to a letter from B 
requesting that C substitute him, B, 
as his debtor instead of A, C replies 
that he has received B’s letter and 
‘noted the contents,’ A is not there- 
by discharged. Wildes v. Fessenden, 
4 Metc. (Mass.) 12. (9) Acceptance 
of a dollar, returned in a few hours, 
by one accused of crime, together 
with an apology by the party accus- 
ing him, does not constitute a release 
or bar a recovery for slander. Koontz 
v.owWeide, D1) Kan.4709,. 208 Ps 65a, 
(10) The acceptance by a seller of a 
check for the last delivery of goods, 
with the words ‘account in full” 
written on its face, is not a release 
by the seller of the purchaser from 
damages the seller may have sustain- 
ed by reason of the purchaser’s 
wrongful rescission of the contract to 


a “release,” 
known to the common law;*? 


purchase. Webb v. Novelty Hosiery 
Co.; 22S l Pas 29% SORA. £73" (11) 
Where an action is brought against 


two copartners founded on the per- 
sonal conduct of one of them, who 
died after the bringing of the action, 
the discontinuance by plaintiff 
against his estate is not a release. 
Fennell v. Peterson, 225 Mass. 598; 
114 NE 744, (12) Discontinuance 
generally see Dismissal and Nonsuit 
§ 2. (13) The loss of a writing evi- 
dencing a contract which imposes a 
burden, and failure to account for 
such loss, cannot work a release of 
such obligation. Doubet v. Doubet, 
196 Ill. A. 289. See Woods v. Gamper, 
203 PEM Allee 


41. Cross references: 
Discharge by operation of law as tan- 
tamount to release under seal see 
infra § 9. 
Necessity of seal on contracts gen- 
erally see Contracts § 122 


Seal generally see Seals [35 Cye 
1165]. 

42. U. S.—Waegner v. National L. 
Ins 4Co5i690) Bedi 39bs583\iCC AL ons 


Mitchell v. Pratt, 17 F. Cas. No. 9,668, 
Taney 448. 


Ala.—Governor v. Daily, 
469. 


I1l.—Illinois Cent. R. Co. v. Read, 37 
Tll. 484, 87 AmD 260; Murphy v. Hal- 
leran, 50 Till. A. 594 


Iowa,—Frentress v. 
Greene 553. 


Ky.—Dillingham v. Beit 3 Dana 
21. See Gibson v. Weir, 1 J. J. Marsh, 
446 (holding a plea of release insuffi- 
cient as not showing that the release 
was “under seal or otherwise effec- 
tive’’). 

Me.—Auburn First 
Marshall, 73 Me. 79; Ripley v. Crook- 
er, 47 Me. 370, 74 AmD 491; Den- 
nett v. Lamson, 30 Me. 223; Lunt v. 
Stevens, 24 Me. 534. 


Md.—Shriver v. Carlin, ete., Co., 
155 Md. 51, 141 A 434, 58 ALR 767; 
Blackburn v. Beall, 21 Md. 208. 


Mass. ce sieourney v. Sibley, 21 Pick. 
101, 32 AmD 248. 


Nev.—Davis v. Bowker, 1 Nev. 487. 
N. Y.—-Stenton v. Jerome, 54 N. Y. 


14 Ala. 


Markle, 2 


Nat. Bank v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the tendency of modern legislation and judicial de- 
cision is to minimize or abolish the common-law effi- 
cacy of the seal,*® in consequence of which an instru- 
ment not under seal may operate as a release,** pro- 
vided that it rests upon a sufficient consideration,*® 
and that the language used shows that it was intended 
At common law the requirement of a 
seal*” applies to those cases where the obligation 
sought to be discharged was created by a sealed in- 
strument*® on the ground that the instrument of 
release must be of as high a dignity as the instru- 
ment creating the obligation, so long as the obliga- 
tion remains executory;#° but this rule, like the gen- 
eral common-law rule, is disappearing under “the 
tendency of the legislatures and the courts to abro- 
gate the common-law efficacy of the seal.®° 


[§ 9] D. Release by Operation of Law.* 


as a release.*® 


480; McKnight v. Dunlop, 5 N. Y. 5387, 
55 AmD 370; Post v. Thomas, 180 App. 
Div. 627, 168 NYS 226. 


N. C.—Russ v. Harper, 156 N. C. 444, 
72 SE 570; Smithwick v. Ward, 52 N. 
C. 64, 75 AmD 453; Redmond v. Coffin, 
LAIN. C4437. 


Or.—Coopey v. Keady, 73 Or. 66, 144 
P 99; Olston v. Oregon Water Power, 
EUCs, Con. b2 Or 3486196 © 095,09 % P 
538, 20 LRANS 915. 

S. <¢.—Burgiss v. Westmoreland, 38 
S. C. 425, 17 SE 56; Corbett v. Lucas, 
15 S.C) Ta. 323: 

Tenn.—Simpson v. Moore, 6 Baxt. 
371; Akard v. Standard Acc. Co., 8 
Tenn. Civ, A. 49% [cit Cye].< 

Vt.—Blackmer v. McCabe, 
BOS Moo ae LLSs 

W. Va.—Bloss v. Plymale, 3 W.-Va. 
393, 100 AmD 752. 


See Swain v. McMillan, 30 Mont. 
433, 440, 76 P 9438 [quot Century D.] 
(“usually [a release] implies a sealed 
instrument’). 


“A release, 


86 Vt. 


ex vi termini, imports 


a seal.” Illinois Cent. R..Co. v. Read, 
37 Ill. 484, 511, 87 AmD 260. 
[a] Release before ana after 


breach of parol contract.—A parol 
contract may be released by parol be- 
fore, but not after, breach. Hotchkiss 
Vee Downs, 2.) Conn.) 136; Youngs) v. 
Power, 41 Miss. 197. 


{b] Rule not applied where new 
consideration.—The rule that a re- 
lease of one of two or more joint 
debtors must be under seal has no ap- 
plication where a new consideration 
exists for the contract. Ludington 
v. Bell, 77 N. Y. 138, 38 AmR 601 [rev 
ASeINee Vie SUDers Obits 

Technical release see supra § 1. 

43. See Seals [35 Cyc 11681. 

44. Ala.—Cleere v. Cleere, 82 Ala. 
581, 3 S 107, 60 AmR 750. 

Colo.—Heckman vy. Manning, 4 Colo. 
543. 

Ill.—Benjamin v. McConnel, 
536, 46 AmD 474. 

Ind.—Gabe v. McGinnis, 68 Ind. 538; 
Leviston v. Junction R. Co., 7 Ind. 597; 
Develin v. Riggsbee, 4 Ind. 464. 

Mass.—Dunham v. Branch, 5 Cush. 
558. 

Mo.—Robinson v. McFaul, 19 Mo. 
549; Winter v. Kansas City Cable R. 
Co., 73 Mo. A. 173 [aff 160 Mo. 159, 
61 SW 606]. 

Mont.—Collier v. Field, 1 Mont. 612. 

N. Y.—Farmers’ Bank v. Blair, 44 
Barb. 641. See Meyers v. Stix, 13 NYS 
301 [rev 9 NYS 805] (‘‘we know of 
no statute pursuant to the provisions 
of which an agreement to waive or 
release a demand growing out of a 


Oye: 
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seal-o? 


It has ' Recordation.®® 
simple contract . . . is required 
to be under seal’). 


An'd sée cases infra notes 48—50. 


45. Ala.—Teague v. Russell, 2 
Stew. 420. 


Conn.—Palmer vy. Green, 6 Conn. 14. 


Ill.— Benjamin v. McConnel, 9 Ill. 
536, 46 AmD 474; Murphy. v. Haller- 
an, 50 Ill. A. 594. 


Ind.—Leviston v. Junction RiCo., Ft 
Ind. 597. 


Me.—Lunt v. Stevens, 24 Me. 534. 


Mass.—Dunham y. Branch, 5 Cush. 
558; Bender v. Sampson, 11 Mass. 42. 


saree eres v. Power, 41 Miss. 


Mont.—-Collier v. Field, 1 Mont. 612. 


N. Y.—Stiebel v. Grosberg, 202 N. 
Y. 266, 95 NE 692, 36 LRANS 1147, 
AnnCasi912D 1305; Dambmann v. 
Schulting, 75 N. Y. 55; Post v. Thom- 
as, 180 App. Div. 627, 168 NYS 226; 
Farmers’ Bank vy. Blair, 44 Barb. 641. 


Or.—Coopey v. Keady, 73 Or. 66, 
144 P 99 [eit Cyc]. 
Pa.—Albert v. Ziegler, 29 Pa. 50; 


Miller v. Hemler, 5 Watts & S. 486. 


TER Bee v. Harris, 3. Sneed 


Necessity of consideration gener- 
ally see infra §§ 6, 7. 


46. Post v. Thomas, 180 App. Div. 
627, 168 NYS 226. 


47. See supra text and note 42. 


48. U. S.—Culbertson yv. Stillinger, 
6 F. Cas. No. 3,468, Taney 75 


Ala.—Teague v. Russell, 2. Stew. 
420. 

Ark.—Levy v. Very, 12 Ark. 148; 
Miller v. Hemphill, 9 Ark. 488. 

Conn.—Smith y. Lewis, 24 Conn. 
624, 68 AmD 180. 

Ill.—White v. Walker, 31 Ill. 422. 

Ind.—Develin v. Riggsbee, 4 Ind. 
464. See Woodruff v. Dobbins, 7 


Blackf. 582 (holding that performance 
of an agreement under seal cannot be 
dispensed with by a parol agreement). 

N. H.—Nealey vy. Cilley, 5 N. H. 
26. 

N. Y.—Post v. Thomas, 180 App. 
Div. 627, 168 NYS 226; Delacroix v. 
Bulkley, 13 Wend. 71. 

Parol modification or discharge of 
sealed contracts generally see Con- 


| tracts § 612. 


49. White v. 
ie eos Ve Bulkley, 
rT 

bare ape nomasen Ve. Dilly SOvAla. 
444; Wallis v. Long, 16 Ala. 738. See 
Teague v. Russell, 2 Stew. 420 (while 
an unsealed release of a cause of ac- 
tion founded on a specialty is insuffi- 


Walker, 31° Ill. 
13 Wend. 


422; 
(N. 
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been held that releases may be by act in law,°? or by 
operation of law as a consequence of voluntary acts 
of the party entitled to the obligation,®* and that, 
whether they apply to torts or contracts, they are 
of two kinds, “those which are by deed and those 
which become so by operation of law;’’*4 thus, it 
has been held that any voluntary act of an obligee 
whereby an action on the obligation is destroyed or 
suspended is, by operation of law, equivalent to a 
formal and actual release.®® 
held that the law cannot effect a release when it 
would operate contrary to the manifest intention 
of the parties.°°® 
has been said to be tantamount to a release under 


However, it has been 


A discharge by operation of law 


[§ 10] E. Signature, Delivery, Acceptance, and 
It has been held that a release un- 


cient at law, equity may perfect it if 
it is founded upon a valuable consid- 
eration). 
Ill.—White v. Walker, 31 Ill. 422. 
Ind.—Dickerson v. Ripley County, 
6 Ind. 128, 68 AmD 3873. 
Mass.—Tuson vy. Crosby, 172 Mass. 
478, 52 NE 744. 
Mich.—Blagborne v. - Hunger, 
Mich. 375, 59 NW 657. 
Mo.—Lancaster v. Elliot, 55 Mo, A. 
503. 
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249, 42 Mo. A. 
Y.—Dearborn v. Cross, 7 Cow. 
48; ‘Lattimore v. Harsen, 14 Johns. 


. 330. 


Pa.—Anners vy. Price, 2 PaLJ 347. 


“It was an old maxim.of the com- 
mon law, that an obligor could only be 
released by an instrument of as high 
dignity as that by which he was 
bound—being obligated by a seal, he 
could be released only by an instru- 
ment under seal. Technically, this 
may be the rule of modern times, but 
practically it is not enforced.’”’ White 
v. Walker, 31 Ill. 422, 434. 

51. Release of prior parties to bill 
or note by operation of law see Bills 
anid Notes § 856 text and note 8%. - 


52. Stinson v. Moody, 48 N. C. 58. 


53. Turner v. Hitchcock, 20 Iowa 
310; Allin v. Shadburne, 1 Dana (Ky.) 
68, 25 AmD 121; Debard v. Crow, 7 
J. J. Marsh., (Ky.) 7, 22 AmD 113; 
Woodbery v. “New York L. Ins. Co., 
223 App. Div. 272, 227 NYS 699 [mod 
129 Mise. 365, 221 NYS SD tille 


[a] “If-a feme obligee marry the 
ebligor, his legal obligation may be 
released by operation of law.’’ Debard 


Vv. Crow, (. J. J Marsh. Gye). v9 came 
AmD 118. 
[b] Surrender of obligation.— 


“Where a claimant, delivers up the 
obligation which he holds against an- 
other party, with the intention and 
for the purpose of discharging the 
debt, where there is no fraud or mis- 
take pleaded, such surrender would 
operate in law as a release and ‘dis- 
charge of the liability on the obliga- 
tion.” Woodbery v. New York L. Ins. 
Cor, 223 App. Div. 272.1227 NYS 699, 
703 ne 129 Misc. 365, 221 NYS 357]. 
54. Turner v. Hitchcock, 20 Iowa 

310, 323 (holding further, that this di- 
vision i§ the same thing as the divi- 
sion into express and implied re- 
leases). 

55. Debard v. Crow, 7 J. J. Marsh. 
(Ky.) 7, 22 AmD 113. 

56. Gusman v. Matthews, 29 Oh. A, 
402, 163 NE 636. 

57. Morgan v. Smith, 70 N. Y. 537. 

58. Cross references: 
Delivery of contract generally see 

Contracts § 131. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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der seal need not be signed;5® but if it is the clear 
intention of the parties that a release shall not be 
effective until signed, such intention will prevail.®° 
On the other hand, where a release shows on its face 
that it was not intended to be signed by one of the 
parties, the other cannot complain, after the per- 
formance of the consideration, of the failure of the 
The writing of the name of the 
releasor on the release by an employee of the releasee, 
who acts as a subscribing witness, and the holding 
of the pen by such employee, while the releasor makes 
his mark, does not render the instrument inopera- 


former to sign.*? 


tive.®? 
Delivery and acceptance. 


[§ 11] A. Necessity71—1. In General. 
being a contract,*? must, in order to be of any effect, 
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[§§ 10-11 


become effective, must be delivered,®* to the person 
in whose favor it was executed, or to a third person 
in his behalf,°* and must be aceepted by the person 
released or a third person acting for him.°° 
been held that the delivery must be shown independ- 
ently of the instrument;°® but other authority is to 
the effect that the delivery may be actual or con- 
structive,®? and that such a delivery may be im- 
plied from the nature of the writing itself if it was 
actually executed as a release and intended by the- 
parties to have that effect.°* 


Recording of a release of a mere personal obliga- 


It has 


tion has been held not required.®® 


A release, in order to 


III. CONSIDERATION.”° 


A release, 
sideration ;“* 


either be under the seal of the releasor,’* or be shown 


Signature: 
Generally see Signatures [36 Cyc 
442]. 
On contract generally see Contracts 
§§ 128-130. 


What law governs as to execution see 
infra § 65 


59. Taunton vy. Pepler, 6 Madd. 166, 
56 Reprint 1055. 


60. Ambler v. Whipple, 20 Wall. 
(U. S.) 546, 22-L. ed. 403; Zwicky v. 
Morris, 146 Ill. A. 69. See Pine Bluff, 
ete., R. Co. v. Leatherwood, 117 Ark. 
524, 175 SW 1184 (one who fails to 
sign a release and only accepts the 
amount named as compensation for 
a particular element of his damages 
is not bound); Carlson v. Northern 
Pac. R. Co., 82 Mont. 559, 268 P 549 
Gf an injured employee resumed 
work for his employer under an agree- 
ment that he would sign a release as 
consideration for being permitted to 
do so, the mere fact that it was not 
signed until a few days after he re- 
sumed work will not affect its va- 
lidity). 

61. Tindall v. Northern Pac. R. 
Co., 58 Wash. 118, 107 P 1045. 


62. Nashville, etc., R. Co. v. Nance, 
212 Ala. 22, 101 °S 825. 


63. Williamson v. McGinnis, 11 B. 
Mon. (Ky.) 74, 52 AmD 561; Carr v. 
Weiss, 215 Mass. 532, 102 NE 906; 
Stiebel v. Grosberg, 202 N. Y. 266, 
95 NE 692, 36 LRANS 1147, AnnCas 


1912D 1305. And see cases infra 
note 64. 
[a] “The delivery is a separate, 


independent act from that of execut- 
ing it.” Stiebel v. Grosberg, 202 N. 
Y. 266, 95 NE 692, 694, 86 LRANS 
1147, AnnCas1912D 1305. 


[b] “A formal delivery is not es- 
sential, if there be any act evincing 
the intent.’”’ Goodrich v. Walker, 1 
Johns. Cas. (N. Y.) 250, 253. 


64. Burtch v. Thorn, 7 Ind. 9 83 
Leddy v. Barney, 139 Mass. 394, 2 NE 
107; Goodrich v. Walker, 1 Johns. 


Cas. (N. Y.) 250. 


65. Burtch v. Thorn, 7 Ind. 508; 
Buck vy. Sanders, 1 Dana (Ky.) pee 
pay v. Barney, 139 Mass. 394, 2 N 


66. Stiebel v. Grosberg, 202 N. Y. 
266, 95 NE 692, 36 LRANS 1147, Ann 
Cas1912D 1305. 


67. Williamson v. McGinnis, 11 B. 
Mon. (Ky.) 74, 52 AmD 561. 


[a] A constructive delivery is all 
that is necessary when the releasor 
has a right to, and does, retain the 
writing upon which the release is also 


ee 


written. Williamson v. McGinnis, 11 
B. Mon. (Ky.) 74, 52 AmD 561; Fitch 
v. Forman, 14 Johns. CN. vay 172. 


68. Williamson v. McGinnis, 11 B. 
Mon. (Ky.) 74, 52 AmD 561; Fitch 
v. Forman, 14 Johns. (N. Y.) 172. 


69. Rutherford v. Rutherford, 55 
W. Va. 56, 47 SE 240. 


70. Cross references: 

Consideration: 

Generally see Contracts §§ 144- 
244, 

For release of surety see Principal 
and Surety § 307. 

Parol or extrinsic evidence showing 
true consideration for release see 
Evidence § 1561 note 12. 

Release as consideration for: 

Bill or note see Bills and Notes §§ 
367-369. 
Contract see Contracts §§ 193-206. 

Restoration of consideration as con- 
dition precedent to contesting va- 
lidity of release see infra §§ 50-55. 

Retention of consideration as ratifi- 
eation of release see infra § 46. 


71. WNecessity of consideration for: 
Contract generally see Contracts §§ 
145-149. 
Ratification of release see infra § 45. 
Release by one spouse to the other 
see Husband and Wife § 312 text 
and note 9. 


72. See supra § 1. 
73. See infra § 12. 
74. Ala.—Cotton States L. Ins. Co. 


v. Crozier, 218 Ala. 173, 118 S 327; 
McCarty-Greene. Motor Co. v. House, 
216 Ala. 666, 114 S 60; Western R. 
Co. v. Foshee, 183 Ala. 182, 62 S 500; 
Mobile, ete., R. Co. v. Owen, 121 Ala. 
505, 25 S 612; Maness v. Henry, 96 
Ala. 454, 11 S 410; Pounds v. Rich- 
ards, 21 Ala. 424; Goodman v. Griffin, 
3 Stew. 160; Stith Coal Co. v. Cray- 
ton, 17 Ala. A. 449, 86 S 148. 


Ark.—People’s Sav. Bank v. McIn- 
turff, 147 Ark. 296, 227 SW 400; Burke 
v. Leming Lumber Co., 121 Ark. 194, 
180 SW 499. 


Cal.—Upper San Joaquin Canal Co. 


Vn IROEVEIN YRS ORNL yep eral 12 ei 
Wheelock v. Pacific. Pneumatic Gas 
Con LCaln 223. 


Colo.—Orman v. Potter, 46 Colo. 54, 
102 P 893; Heckman y. Manning, 4 
Colo, 543. 


Conn.—State v. Northrop, 98 Conn. 
558, 106 A 504, 7 ALR 1014; Novak 
v. Kurcon, 85 Conn. 534, 84 A 88. 


Ga.—Fowler v. Coker, 107 Ga. 817, 
33 SE 661; Molyneux v. Collier, 36 
Gaeicoues Stamper v. Hoyes, 25 Ga. 
546; Bruton vy. Wooten, 15 Ga. 570; 


to be supported by a sufficient, valid, or valuable con- 
and the same is true of agreements 


Williams-Thompson Co. v. Williams, 
10 Ga. A. 251, 73 SE 409. 


Ill.—Toffenetti v. Mellor, 323 Ill. 
143, 153 NE 744 [aff 238 Ill. A. 330]; 
Woodbury v. U. S. Casualty Co., 284 
Jll. 227, 120 NE 8; Davidson v. Burke, 
143 Ill. 139, 32 NE 514, 36 AmSR 367; 
Illinois Cent. R. Co. v. Read, 37 Ill. 
484, 87 AmD 260; Benjamin v. Mc- 
Connell, 9 Ill. 536, 46 AmD 474; 
Adams v. Jurich, 160 Ill. A. 522; Bon- 
ney v. Bonney, 141 Ill. A. 476 [aff 237 
Ill. 452, 86 NE 1048]; Wilson v. Keller, 
9 Ill. A, 347. 


Ind.—Pope v. Vajen, 121 Ind. 317, 
22 NE 308, 6 LRA 688; Carter v. 
Zenblin, 68 Ind. 436; Standard Auto 
Ins. Assoc. v. Reese, 83 Ind. A. 500, 
149 NE 1387; Gates v. Fauvre, 74 
Ind. A. 8825 219) INE 3ho5s0) Jaduan av. 
Shewalter, 10 Ind. A. 234, 36 NE 1738, 
37 NE 1072. 


Iowa.—Bensen v. Reger, 186 Iowa 
19, 168 NW 881, 172 NW 166 [cit 
Cye];> Nason vy Chicaro, etcy RaiCo. 
140 Iowa 533, 118 NW 751; Fagg v. 
Hambel, 21 Iowa 140, 89 AmD 561; 
Frentress v. Markle, 2 Greene 553 
[erit Dillingham v. Bstill, 3 Dana 
Gey 24a: 

‘ Ky.—Lemaster v. Burekhart, 2 Bibb 

De 

Mass.—Brown v. Grow, 249 Mass. 
495, 144 NE 403; Dunham v. Branch, 
5 (Cush, os: 


Me.—Garnsey v. Garnsey, 116 Me. 
295, 101 A 447. 
Mich.—Yalomstein vy. Yalomstein, 


190 Mich. 615, 25% NW 372. See 
Knights of Columbus v. McInerney, 
153 Mich, 574, 117 NW 166, 126 AmSR 
541 (holding that where, by force of 
the provisions of a benefit certificate, 
the widow and children of a deceased 
member are entitled to the insurance, 
although the mother of deceased was 
designated as beneficiary in the cer- 
tificate, a release, given by the widow 
without consideration to the mother, 
of her claim to the fund, did not de- 
prive her of the right to the fund, 
where no action was taken on the re- 
lease, and the money was still in the 
hands of the insurance company, 
which interpleaded the parties). 


Were es v. Power, 41 Miss. 


Mont.—Collier v. Field, 1 Mont. 612. 


N. H.—Goodrich y. Foster, 20 N. 
ISty Olyref 


N. Y.—Pitt v. New York Bd. of 
Education, 216 N. Y. 304, 110 NE 
612; Post v. Thomas, 153 App. Div. 
865, 189 NYS 6 [rev on other grounds 
212 N. Y. 264, 106 NE 69]; Gallo v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 11] 


not to sue.75 
be supported by consideration.*® 


shown to support them.7? 


New York, 15 App. Div. 61, 44 NYS 
143; Farmers’ Bank v. Blair, 44 Barb. 


641; Foersch v. Blackwell, 14 Barb. 
607: Sexton v. Equitable L. Assur. 
Soc., 130 Mise. 362, 224 NYS 63, 65 
[cit Cyc]; McGarvie v. Bronx Exposi- 
tion, 188 NYS 846; Meyers v. Stix, 


13 NYS 301; Irvine v. Milbank, 14 
AbbPrNS 408; Jackson v. Stackhouse, 
1 Cow. 122, 183 AmD 514; Seymour v. 
Minturn, 17 Johns. 169, 8 AmD 3880. 
But see Stiebel v. Grosberg, 202 N. 
Y. 266, 95 NE 692, 695, 36 LRANS 
1147, AnnCas1912D 13 05 (“If the re- 
lease be delivered without considera- 
tion, the maker receives nothing and 
only parts with his right to prosecute 
the claim. The person receiving the 
release receives no additional prop- 
erty right, but merely is relieved from 
a claim that might be prosecuted 
against him’’). 

N. C.—Pass v. McClaren Rubber 
Co., 198 N. C. 128, 150 SE 709; Sher- 
THU Ve peattler 193 Nei! 36,5138 SH 
14; King v. Atlantic Coast Line R. 
Co., 157 N. C. 44-72 SE 801, 48 LRA 
NS 450; Aderbolt v. Seaboard Air 
Line R. Co., 152 N. C. 412, 67-SE 978. 

Oh.—Yanney vy. Hine, 13 Oh. Cir. 
CEY585, 4.5 Ohy Cir, Dec: 3015 

Okl.—Lusk vy. White, 58 Okl. 
Gleb 4a 

Pa.—Codding v. Wood, 112 Pa. 371, 
3 A 455; Kidder v. Kidder, 33 Pa. 
268; Albert v. Ziegler, 29 Pa. 50; 
Schuylkill Nav. Co. v. Harris, 5 
Watts & S. 28; Whitehill v. Wilson, 
3 Penr. & W. 405, 24 AmD 326; Mil- 
ler v. Greene, 23 Pa. Dist. 614; Man- 
nerbach v. Keppleman, 2 Woodw. 137. 


773, 


R,. I.—Collyer v. Moulton, 9 R. I. 
90, 98 AmD 370. 
Tex.—Oviett v. Warner, (Commn. 


A.) 288 SW 434 [rev sub nom. Warner 
v. Northwestern F. & M. Ins. Co., 
(Civ) AD) 281 SW. 11137; ) Rowe v. 
Daugherty, (Civ. A.) 196 SW _ 240; 
Merchants’, etc., Nat. Bank v. Jones, 
(Civ. A.) 173 SW 606; Fisher v. Bar- 
ber, 62 Tex. Civ, A. 34, 130 SW 871; 
Gullit vecG: ve CON ava Winton, 7 Tex. 
Gives Av 5%), 026 sSWie 77.0. See South- 
western Gas, ete., Co. v. Cobb, (Civ. 
A.) 200 SW 1116 (holding that if a 
written contract in avoidance of lia- 
bility was without consideration to 
plaintiff, he would be legally entitled 
to allege and prove such facts in 
avoidance). 


Vt.—Wright v. Allen, 4 Vt. 572. 


Va.—Northwestern Nat. Ins. Co. v. 
Cohen, 138 Va. 177, 121 SE 507; Fer- 
ries Co. v. Brown, 121 Va. 13, 92 SE 
$13. 


Wash.—Seattle Lumber Co. v. Cut- 
Jers 6smwWashe1662) 12652 1. 


Contra Jersey City v. North Jer- 
SEVIS t CON CSENe dau Ue, bas ho 
A 609 (‘‘A valid release may be exe- 
cuted without any consideration. 

. A release may well be volun- 
tary”). 


“When a valuable consideration is 
expressed in a release, or otherwise 
proved to have passed between the 
parties, it is totally immaterial 
whether the instrument is sealed or 
otherwise.” Illinois Cent. R. Co. v. 
Read, 37 Ill. 484, 511, 87 AmD 260. 


[a] Rule applied to releases of 
particular claims.—(1) Arrears of 
salary as municipal employee. Pitt 


v. New York Bd. of Educaticn, 216 
Noe yy, .004, 110 NEY 612. \¢2) Ralance 


Likewise, a promise to release must 
However, by stat- 
ute in some of the states, the efficacy accorded at 
common law to releases under seal has been extended 
to written releases, that is, no consideration need be 
Mere voluntary declara- 


RELEASE 


of debt due from buyers of automo- 
bile. McCarty-Greene Motor Co. v. 
House, 216 Ala. 666, 114 S 60. (3) 
Conversion of bonds. Bonney v. Bon- 
ney, 141 Ill. A. 476 [aff 237 Ill, 452, 
86 NE 1048]. (4) Damages for breach 
of promise of marriage. Fisher v. 
Barber, 62 Tex. Civ. A. 34, 130 SW 
871. (5) Debt assumed. Novak v. 
Kurcon, 85 Conn. 534, 84 A 88. (6) 
Labor performed and materials fur- 
nished. Seattle Lumber Co. v. Cutler, 
63 VAS Oberon aL ui) OSS. re 
sulting from theft of automobile 
covered by insurance policy. North- 
western Nat. Ins. Co. v. Cohen, 138 
Va. 177, 121 SE 507. (8) Note. Burke 
v. Leming Lumber Co., 121 Ark. 194, 
180 SW 499; Fowler v. Coker, 107 
Ga, 817, 33 SE 661; Williams-Thomp- 
son Co. v. Williams, 10 Ga. A. 251, 
73 SE 409; Rowe v. Daugherty, (Tex. 
Civ. A.) 196 SW 240. (9) Personal 
injuries. Western R. Co. v. Foshee, 
Ls VAlaa 82, 162smo005 5 Gult, eter ik. 
Coww Winton, Ca Dex. iGivew An 5 (26 
SW 770; Ferries Co. v. Brown, 121 
Via, aL3), 92 SE 813. 


[b] Where consideration alleged 
is a mere recital and is not contrac- 
tual in the legal sense, the releasor is 
not deprived of his right to show the 
actual consideration or the want of 
consideration for the signing of the 
release. Slinkard v. Lamb Constr. 
Co., (Mo. A.) 212 SW 61 [aff 225 SW 

2]. 


Sufficiency of consideration in gen- 
eral see infra § 20. 

What constitutes consideration see 
infra §§ 13-19. 

75. Cal.—Muller v. Swanton, 
Cal, 249; 73 P 994: 

Conn.—State v. Northrop, 93 Conn. 
558, 106 A 504, 7 ALR 1014. 


140 


Me.—Aukurn First Nat. Bank v. 
Marshall, 73 Me. 79. e 
Md.—Commercial, ete., Nat. Bank 


v. McCormick, 97 Md. 703, 55 A 439. 


Y. Y.—Harrison y. Close, 2 Johns. 
448, 3 AmD 444. 

Vt.—Noyes v. Pierce, 97 Vt. 188, 122 
A 896. 

76. Lipsett v. Hassard, 158 Mich. 
509, 122 NW 1091. 

77. See statutory provisions. 


Consideration for contracts in writ- 
ing generally see Contracts § 146. 


78. I1l1—Wachsmuth v. Penn. Mut. 
iy Ins) (Co -u40 il, MA. 5110) Latte 240 
Ill. 409, 89 NE 787, 132 AmSR 226, 
26 LRANS 411]; Wilson v. Keller, 
9 Ill. A. 347. 

Iowa.—Bensen vy. Reger, 186 Iowa 
19, 168 NW 881, 172 NW 166 [eit 
Cyel. 

Ky.—Nelson v. Cartmel, 6 Dana 7; 
Beall v. Maxwell, 9 Ky. ‘Op. 93. 

Me.—Garnsey v. Garnsey, 116 Me. 
295, 101 A 447. 

N. J.—Irwin v. Johnson, 36 N. J. 
Eq. 347 [overr Leddel v. Starr, 20 N. 
Je Hay 274]: 

N. Y.—Doty v. Wilson, 5 Lans. 7; 
Matter of Gregg, 11 Misc. 156, 32 NYS 
1108, 1 Gibb. Surr. 224. 


Tex.—Dugan y. McDonald, 2 Tex. 
355. 

Eng.—De Bussche v. Alt, 8 Ch. D. 
286; Lodge v. Dicas, 3 B. & Ald. 611, 
5 ECL 352, 106 Reprint 784; Harris 
v. Goodwyn, 2 Man. & G. 405, 40 ECL 
664, 133 Reprint 803; Peace v. Hains, 


[53 C.J.] 1201 


tions made by a creditor that a debtor is discharged 
or is to be released or discharged do not bind the 
creditor so as to discharge the debt;78 and, except 
in a few jurisdictions,7® a mere written receipt in 
full of all demands does not operate as a release from 
hability if not under seal.’° 


11 Hare 151, 45 EngCh 151, 68 Re- 
print 1226; Cross v. Sprigg, 6 Hare 
552,781 EngCh 552, 67 Reprint 1283; 
Jorden v. Money, 5 H. L. Cas. 185, 10 
Reprint 868; In re Hancock, 57 L. 
J, Chr 193s7 sCupit. vi Jackson) eitc= 
Clell. 495, 148 Reprint 207, 13 Price 
121; 147 Reprint’ 11333 > Tufnell @v- 
Constable, 8 Sim. 69, 8 EngCh 69, 59 
Reprint 28; Stackhouse v. Barnston, 
10 Ves: Jr. 453, ~32 Reprint—921; 
Byran v. Godfrey, 4 Ves. Jr. 6, 31 
Reprint 3. 

[a] Thus writing by a creditor in 
an account book opposite the entry 
of a debt the words “not to be en- 
forced” does not release the indebted- 
ness.. Peace v. Hains, 11 Hare 151, 
45 EngCh 151, 68 Reprint 1226. 


[b] Parol declaration of an inten- 
tion to release has no efficacy at 
law and will not operate as an equita- 
ble release. Irwin v. Johnson, 36 
Jo. S47. 


[c] Forgiveness of debt (1) is not 
binding if without consideration. 
Marron v. Stieren, 252 Pa. 185, 97 A 
181. (2) ‘‘Under ordinary conditions 
a rational man may without consid- 
eration voluntarily forgive his debtor 
his debt, although he may have been 
an unjust steward.” Gillespie v. 
Smith, 229 Fed. 760, 762 [rev on other 
grounds. 241° Wed. sil, 154 C@AVT91 
(certiorari den 244 U. S. 658 mem, 37 
SGt 744 mem, 61 L. ed. 1375 mem) ]. 


79. Holmes v. Holmes, 129 Mich. 
412, 89 NW 47, 95 AmSR 444; Green 
v. Langdon, 28 Mich. 221; Carpenter 


v. Soule, 88 N. Y. 251, 42 AmR 248; 
Ferry v. Stephens, 66 N. Y. 321; Gray 
Vv. Barton, 55 NY s 68) d4e Amikesie 
See McKenzie v. Harrison, 120 N. Y. 
260, 24 NE 458, 460, 17 AmSR 638 
8 LRA 257 (“There undoubtedly is a 
distinction between releases under 
seal and an ordinary receipt given 
on the payment of a sum of money 
which is not under seal, the latter 
being subject to explanation and 
proof showing that it was given 
without consideration. . A debt 
may be forgiven, and a receipt in 
full may be evidence of such for- 
giveness’’). 

80. Ala.—Willoughby v. Hannon, 
156 Ala. 585, 47 S 241. 


Ark.—Reynolds v. 
Ark. 369, 18 SW 377. 


Reynolds, 55 


Ga.—Stamper vy. Hayes, 25 Ga. 546. 


Ill.—Bingham v. Browning, 197 Ill. 
122, 64 NE 317. 


Me.—Auburn First Nat. Bank v. 
Marshall, 73 Me. 79; Ripley v. Crook- 
er, 47 Me. 370, 74 AmD 491; Dennett 
v. Lamson, 30 Me, 223. 


Md.—Prudential Ins. Co. of Amer- 
ica v. Cottingham, 103 Md. 319, 63 A 
359; Snowden v. Reid, 67 Md. 130, 8 
A’ 661, 10 A 1765. 


e 
: Sewing Mach. 
Co. v. Harris, 124 Mass. 206; Sigour- 
ney v. Sibley, 21 Pick. 101, 32 AmD 
248. 

Eng.—Lee v. Lancashire, etc., R. 
Co., L. R. 6 Ch. 527; Foster v. Daw- 
ber, 6 Exch. 839, 155 Reprint 785. 

Construction of receipt in full of all 
eon as payment see Payment § 
i 


Bec ety’ as payment see Payment § 
75 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 12] 2. Releases under Seal.*? 
law, a release under seal is good without considera- 
tion, or without any, showing or consideration,®? it 
being sometimes said that a seal imports or implies 
consideration or that the use of the seal creates a 
conclusive presumption or is conclusive evidence of 
However, by statute in a number 
of jurisdictions, the common-law efficacy of seals has 
been abolished,®* so that in such jurisdictions ade- 
quate legal consideration is essential to the support 
of all releases whether under seal or not.®® 
jurisdictions statutes making seals only presumptive 
and rebuttable evidence of consideration in certain 
types of instruments have been held not to apply to 


consideration.*? 


releases under seal.§® 


81. Consideration for contracts 
he seal generally see Contracts § 


82. U. S.—Cairo, ete., R. Co. v. U. 
Si) 267-0. S..350; 45 SCt 247, 69 L. 
edsnopie iat 58 ull. 336): Harwood 
v. U. S. Shipping Bd. Emergency Fleet 
Corp., 32 F. (2d) 680 [rev 26 F. (2d) 
116, and certiorari den 280 U. S. 544 
_ mem, 50 SCt_ 387 mem, 74 L, ed. 604 
mem, aff 281 U.S. 519,.50 SCt 372, 74 
L. ed. 1011]; Wabash Western R. Co. 
v. Brow, 65 Fed. 941, 18 CCA 222 [rev 
on other grounds 164 U. S. 271, 17 
SCt 126, 41 L. ed. 431]. 
Ala.—Pearson v. Darrington, 
Ala, 227. 
Cal.—Rogers v. Kimball, 5 Cal. Un- 
reps Cash 725,49 =P 1719) 
Colo.—Tiger v. Lincoln, 1 Colo. 394. 
fe Upon Banicanvee Callepomiale 
Ill—Woodbury v. U. S. Casualty 
Co., 284 Ill. 227, 120 NE 8; Mills v. 
Larrance, 186 Ill. 635, 58 NE 219. 
Ind.—Gates v. Fauvre, 74 Ind. A. 
382, LE9ONE 155 [eit Cyc]. 
Me.—Duffy v. Metropolitan L. Ins. 
Co., 94 Me. 414, 418, 47 A 905; Staples 
v. Wellington, 62 Me. 9. 


32 


Md.—Ingersoll v. Martin, 58 Md. 
67, 42 AmR 322. \ 
Mo.—Saunders v. Blythe, 112 Mo. 


1, 20 SW 319; Winter v. Kansas City 
Cable R. Co., 73 Mo. A. 1738 [aff 160 
Mo. 159, 61 SW 606]. 


N. J.—Hegedus v. Thomas Iron Co., 


94 Ned. 292, 1110 Ao 822% Waln ev. 
Waln, 58 No J. 1,640, 34 A‘ 1068 
Braden vy. -Ward, 42)° No ’J. i 513; 


Landon v. Hutton, 50 N. J. Eq. 500, 
2p Ay 958. 

N. Y.—Ham vy. Van Orden, 84 N. Y. 
2517 LKineh v. Simon; 61 App, Div. 
139, 70 NYS 361; -Homans v. Tyng, 
56 App. Div. 383, 67 NYS’ 792; Stearns 
v. Tappin, 12 N. Y. Super. 294; Peo. 
v. Townsend, 133 Misc. 8438,°233 NYS 
632; Sexton v. Equitable L. Assur. 
Soc., 130 Misc. 362, 224 NYS 63, 65 
feita Cyc]; 

N. C.—Barnes v. Ward, 45 N. C, 93, 
57 AmD 590. 

Pa.—Schuylkill Nav. Co. v. Harris, 
bo Watts. &, S. 28; Tyson. v.. Dorr, 6 
Whart. 256; Benson v. Mole, 9 Phila. 
66. 

S. C.—Sheer v. Austin, 31 S. C. L. 
330. 

Tenn.—Akard v. Standard Acc. Co., 
8° Tenn. Civ. A. 49% feit Cyc]. 

Va.—Northwestern Nat. Ins. Co. v. 
Cohen, 138 Va.-177, 121 SE 507; Fer- 
ries Co. v. Brown, 121° Va. 138, 92 SH 
813. 


Hng.—In re Hancock, 57 Ll. J. Chi} 


793; Preston v. Christmas, 2 Wils. 
Cc. P. 86, 95 Reprint 700. 


And see cases infra note 83. 
83. U. S.—Gillespie v. Smith, 229 


RELEASE 


At common 


in his behalf.88 


In a few 


releasor.®° 


Fed. 760 [rev on other grounds 241 
Fed. 311, 154 CCA 191 (certiorari den 
244 U. S. 658 mem, 37 SCt 744 mem, 
61 L. ed. 1375 mem) ]. 


Colo.—Tiger v. Lincoln, 1 Colo. 394. 


Conn.—Dwy-v. Connecticut Co., 89 
Conn, 74, 92 A 883, LRA1915E 800, 
AnnCas1918D 270. 


Ga.—Williams-Thompson Co 
Williams, 10 Ga. A. 251, 73 SE 409.” 


Ill. — Woodbury v.. U. S. Casualty 
Co., 284. Ill. 227, 120 NE 8; Hemmick 
v. Baltimore, etc., R. Co., 263 Ill. 241, 
104 NE 1027 [aff 184 Ill A. 275]; 
Mills v. Larrance, 186 Ill. 635, 58 
NE 219. 


Me.—Deering v. Moore, 86 Me. 181, 
29 A 988, 41 AmSR 534. 

Mo.—Winter v. Kansas City Cable 
RR. Co;, 23) Mo; A.-173 [aft 160 Mo. 
159, 61 SW 606]. 

N. Y.—Stiebel v. Grosberg, 202 N. 
Y. 266, 95 NE 692, 36 LRANS. 1147, 
AnnCasi912D 1305; Matter of Wil- 
son, 103 N. Y. 374, 8 NE 731; -Gray v. 
Barton, 550 Noy. 63; hla Am ER Tsi; 
Hogan v. Producers’ Dev. Co., 200 
App. Div. 89, 192 NYS 337; Finch’ -v. 
Stmon, 61 App. Div. 139, 70 NYS 361; 
Peo. v. Townsend, 133 Misc. 8438, 233 
NYS 632. 

Or.—Olston v. Oregon Water Pow- 
er, etc., Co., 52° Or= 343; 96 P 1095, 97 
P 538, 20 LRANS 915. 


Pa.—Kidder v. Kidder, 33 Pa. 268. 


Tenn.—Simpson v. Moore, 6 Baxt. 
Shale 
Vt.—Robinson v. St. Johnsbury, 


ete., RR. Co, 80, Vt. 129, (66 Al 84479 
LRANS 1249, 12 AnnCas 1060; Brain- 
ard v. Van Dyke, T1ivVt.: 8b9, 45 A 758; 
Brown v. Marsh, GaNE S20! 


W. Va.—Bloss v. Plymale, 
Va. 393, 100 AmD 752. 


Eng.—In re Hancock, 57 L. J. Ch. 
98. 


3 OW. 


84. See Seals [35 Cyc 1165]. 

85. See supra § 11. 

86. See cases infra this note. 
{a] In New Jersey.—(1) A stat- 


ute providing that in every action 
upon a sealed instrument, or where 
a set-off is founded on a sealed in- 
strument, the seal shall be only pre- 
sumptive and rebuttable evidence of 


a sufficient consideration, does not 
apply to a release under seal. Braden 
v. Ward, 42 : 518. (2) A 
statute concerning evidence, permit- 


ting the consideration to be contro- 
verted in actions on sealed instru- 
ments, does not apply to a release. 


Waln v. Wi decr tae 58 N. J. L. 640, 34 A 
1068. 
{b] In New York.—A statute mak- 


ing a seal upon an executory instru- 
ment only presumptive and rebuttable 
evidence of consideration does not 
apply to releases. Stiebel v. Gros- 
berg, 202 N. Y. 266, 95 NE 692, 36 


Consideration moving from third person. 
sideration for a release moving from a third person 
on behalf of the releasee to the releasor or from the 
releasee to a third person at the request or by the 
acquiescence of the releasor is as adequate as a con- 
sideration moving directly from the releasee to the 


.) 


[§§ 12-13 


[§ 13] B. What Constitutes*’7—1. In General. 
Consideration as relating to releases may be said 
to be some detriment to the releasee or some benefit 
to the releasor, moving from the releasee or some one 


An executory promise on the part of the releasee 
may constitute a legal consideration for a release.*® 


A con- 


LRANS 1147, AnnCas1912D 1305; 
Gray v. Barton, 55 N. Y. 68, 14 AmR 
181; Hogan v. Producers’ Dev. Co., 
200 App. Div. 89, 192 NYS 337; Finch 
v. Simon, 61 App. Div. 139, 70 NYS 
361; Homans v. Tyng, 56 App. Div. 
383, 6% INMS 9792: 


87. See generally Contracts §§ 150- 
236. 


“Consideration” see Contracts § 144. 


88. U.S.—Rucker vy. Bolles, 80 Fed. 
504, 25 CCA 600. 


Ga.—Williams-Thompson COANE 
Williams, 10 Ga. A. 251, 73 SE 409. 


Ind.—Gates v. Fauvre, 74 Ind. A. 
882; LOIN EY 155 crt Cy.eks 


Iowa.—Bensen v. Reger, 186 Iowa 
19, 168 NW 881, 172 NW 166. 


Mass.—Brown v. Grow, 249 Mass. 
495, 144 NE 403. 


Mich.—Doebler v. Rogge, 221 Mich. 
508, 191 NW 200. 


Minn.—Midland Trust, ete., Bank v. 
Nagle, 150 Minn. 279, 184 NW 1028; 
Walther vy. Briggs, 69° Minn. 98, 377 
NW 909. 


Mo.—Weber Impl., etc., Co. v. Gos- 
well, (A.) 299 SW 152. 


N. J.—Landon v. Hutton, 50 N. J. 
Eq. 500, 25 A 953. 


Tex.—Gulf, ete., R. Co. v. Winton, 
7 Tex. Civ. A. 57, 26 SW 770. 


“Tf one party to a contract agrees 
to release the opposite party there- 
from in consideration of his doing 
some act which he is under no obli- 
gation to do, the doing of that act is 
a sufficient consideration for the re- 
lease, although it was not beneficial 
to the first party.’’ Rucker y. Bolles, 
80 Fed. 504, 5138, 25 CCA 600. 


[a] Relationship and affection.— 
(1) That the debtor is the son of the 
creditor is sufficient consideration for 
a release. Arnold v. Park, 8 Bush 
(Ky.) 3. (2) A writing not under seal, 
by which a father undertakes to re- 
lease a portion of a debt due from his 
deceased son-in-law, in order to aid 
the daughter in liquidating the in- 
debtedness of her husband, is not sup- 
ported by such a meritorious consid- 
eration as will entitle it to be enforced 
in equity. Landoh v. Hutton, 50 N. 
J. Eq. 500, 25 A 953. (3) Relationship 
and affection as consideration gener- 
ally see Contracts § 166. 


89. Lease v. Pennsylvania Co., 10 
Ind. A. 47, 37 NE 423; Smith v. St. 
Paul, etc., R. Co., 60 Minn. 330, 62 NW 
3892; Meyers v. Stix, 13 NYS 301 [rev 
9 NYS 805]. f 

Executed and executory considera- 
a generally see Contracts §§ 167— 
169. 

Promise to give employment sc* 
infra §§ 18, 

90... U. S.—Indianapolis Rolling 
Mill Co. v. St. Louis, ete., R. Co., 120 
Wi, wS2, 206, %, SCtlb42- 30) txedy 6292 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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§ 13] 


Illustrations. 


following: 


Cal.—Colley  v. 
Bank, 200 Cal. 760, 
569 [quot Cyc]. 

Ind.—Scott v. Scott, 105 Ind. 584, 
5.NE 397; Hunt v. Dederick, 105 Ind. 
555, 5 NE 710; Woodberry v. Duvall, 
15 Ind. 160; Gates v. Fauvre, 74 Ind. 
A... 382, 119 NE. 155 [cit Cyc]; Jones 
v. Austin, 26 Ind. A. 399, 59 NE 1082. 

Kafi.i—McCord-Brady Co. v. Hagan 
124 Kan. 319, 259 P 785. 


Ky.—Conn v. Hord, 1 B. Mon. 83. 


Md.—Spitze v. Baltimore, ete., R. 
Co., 75 Md. 162, 23 A 307, 32 AmSR 3878. 


Mass.—M. E. Hall Co. v. Gale, 248 
Mass. 299, 142 NE 813. 


Mich.—Averill v. Wood, 78 Mich. 
342, 44 NW 381. 

Minn.—Midland Trust, ete, Bank 
v. Nagle, 150 Minn. 279, 184 NW 1028. 


Mo.—Strode v. St. Louis Transit 
Co., 197 Mo. 616, 95 SW 851. 


N. Y.—Backus v. Fobes, 20 N. Y. 
204; Compton v. Elliott, 48 N. Y. Su- 
per. 211; Sabatino v. Thomas Crim- 
mins Constr. Co., 102 Mise. 172, 168 
NYS 495 [aff 186 App. Div. 891 mem, 
172 NYS 917 mem], 


S. C.—Brown v. Walker Lumber Co., 
123°S. C. 161, 122 SH 670. 


See Wouters v. Stafford, 189 Ill. A. 
586; Lockwood v. Dickey, 83 N. H. 
365, 142 A 689, 691 (“‘A surrender of 
rights pertaining to choses in action 
may be made by a release or discharge 
of the debtor through third persons 
as well as directly with the debtor’’); 
Lehman v. Kester, 18 Ont. L. 395, 13 
OntWR 346, 1205 (where a father who 
had secured a money judgment for 
the seduction of his daughter was in- 
duced, by the persuasion and threats 
of expulsion on the part of members 
of his church, and their promise to 
eare for his daughter’s child, all of 
which was without the procurement 
of the judgment debtor, to release 
the judgment debtor, there was sub- 
stantial consideration for the release). 
And see infra § 16 text and note 24. 

[a] Illustrations.—(1) Payment to 
an injured employee by an insurance 
company which insures the employer 
against liability, is consideration for 


Chowchilla Nat. 
255 P 188, 52 ALR 


the release of the employer by the 
employee. Brown v. Walker Lumber 
OO st 28) Sr Creel 122) SH 67.0.) 


An undertaking by a bankrupt at the 
request of a creditor to pay a stated 
amount to the other creditors and to 
procure a dismissal of the proceedings 
in bankruptcy is sufficient to support 
the creditor’s release of his claim. 
Seott v. Scott, 105 Ind. 584, 5 NE 397. 
(3) Assumption of a_ storekeeper’s 
debt by the purchaser of the store, 
‘and the latter’s agreement to deal 


Among examples of objects, acts, 
or transactions held to constitute consideration for 
releases, in addition to those given in other notes in 
this section,®! and in succeeding sections,®? are the 
services rendered, for release from lia- 
bility on a note;°* the payment of notes before ma- 
turity, for a release of the accrued interest;°* pay- 
ment to an employee for time lost from an injury, for 
a release of his claim for damages;®*> regained pos- 
session and ownership of an automobile, for the re- 
lease of the buyers from, the balance of the debt;°® 
locating, by the cosigners of a note, of the maker 
thereof, and causing the return of an automobile, for 
which it was given, for a release, by the holder of 
the note and owner of the automobile, of the cosign- 
ers;°* capital stock in a corporation for release of 
a bankrupt;°* delivery of a warehouse receipt for 
produce, for the release of the acceptor of a bill of 
exchange;®® indorser of notes, given by the maker 


RELEASE 


brokers ; 


with the creditor of the former owner, 
are consideration for the _ creditor’s 
release of the former owner. McCord- 
Brady Co. v. Hagan, 124 Kan. 319, 
259 P 785. (4) Release of a street 
railroad company by the driver of a 
wagon when a collision occurred with 
a street car, in consideration of the 
payment of a specified sum to the 
awner of the wagon binds the driver. 
Strode v. St. Louis Transit Co., 197 
Mo. 616, 95 SW 851. (5) The release 
of a railroad company by an em- 
ployee from liability for personal in- 
juries in*consideration of a payment 
to him by the railroad’s relief organ- 
ization, of which he was a member, 
is valid. Spitze v. Baltimore, etc., 
R. Co., 75 Md. 162, 23 A 307, 32 AmSR 
378. (6) The granting, by one who 
owns land subject only to a life estate 
in his parents, of a two-thirds interest 
to his brothers is a sufficient consider- 
ation for a release by his mother of 
his obligation to support her. Mid- 
land Trust, ete., Bank v. Nagle, 150 
Minn. 279, 184 NW 1028. (7) Transfer 
of partnership property by one part- 
ner to the other, so that the latter 
might convey it to a third party, is 
valuable and sufficient consideration 
for the agreement by a partnership 
creditor to release the first partner. 
M. E. Halli Co. v. Gale, 248 Mass. 299, 
142 NE 813. (8) Payment of a work- 
men’s compensation award by a third 
party, not the employer, is sufficient 
consideration for the release of the 
third party by the employer to whom 
the employee had assigned his rights 
against the third party. Sabatino v. 
Thomas Crimmins Constr. Co., 102 
Misc. 172, 168 NYS 495 [aff 186 App. 
Div. 891 mem, 172 NYS 917 mem]. (9) 
The selling to the continuing partner 
by the retiring partner of his interest 
in the firm assets at an agreed price 
sustains the latter’s release by firm 
ereditors of liability to them for firm 
debts (Jones v. Austin, 26 Ind. A. 
399, 59 NE 1082), (10) and likewise 
where the value of the outgoing part- 
ner’s interest is fixed by arbitration 
(Backus v. Fobes, 20 N. Y. 204). (11) 
Release by one person of his claim 
against another in consideration of 
the latter’s buying a house from a 
third person. Averill v. Wood, 78 
Mich. 342, 44 NW 381. (12) Part pay- 
ment by a third person of a creditor’s 
claim against his debtor for a release 
of the whole claim. Indianapolis 
Rolling-Mill Co. v. St. Louis, ete., R. 
Cor, 120 Us S. 256, 7 SCt 542,° 30. L. 
ed. 639. 

{b] The release, however, must be 
a release of the debtor and not a 
promise to the person from whom the 
consideration moves to release the 
debtor. Low v. Foss, 121 Mass. 531. 


[53 C.J.] 12038 


for goods, acting as the bailee of the goods for the 
payee, and recognizing the payee’s ownership, for 
his release by the payee from liability on the notes;+ 
payment of money by one accused of misrepresen- 
tation inducing the releasor to exchange property. 
for the release of the party paying, although the 
releasor could have secured a greater sum from the 
payment to an employee of an amount 
which under his contract was not to be paid except 
as the funds of the employing company should war- 
rant, for a general release of all his claims;* 
chase of stocks, and payment therefor, as part of a 
larger transaction, for a general release;* and relin- 
quishment of a right to sink a well to a greater depth, 
at an agreed rate of pay, for a release from warranty 
as to the quality of the well sunk.® 
releases held to be without consideration will be 
found, in the note,® in addition to those given in suc- 
ceeding sections." 


pur- 


Illustrations of 


91. See supra notes 88-90. 
92. See infra §§ 14-20. 
93. Rockefeller v. Wedge, 149 Fed. 


1305-79). CCAN26: 
Release of rights under bills and 
notes see Bills and Notes §§ 855-857. 


94. McCoy v. Wynn, 215 Ala. 172, 

ae S 129. 
‘Clark v. Chicago, etc., R. Co., 

110 i 452, 152 NW 635. 

96. McCarty-Greene Motor Co. v. 
House, 216 Ala. 666, 114 S 60. 

97. Weber Impl., ete., Co. v. Gos- 
well, (Mo. A.) 299 SW. 152. 


98. In _re-Norris, 190 Fed. 101. 
99. Burch v. Hubbard, 48 Ill. 164. 
Ae De Wolfe v. Richards, 43 N. S. 


2. Allen v. McNeelan, 
156 P 274. 

3. McGarvie v. Bronx Exposition, 
188 NYS 846. 


4 Willett v. Herrick, 258 Mass. 
585, 155 NE 589 [certiorari den 275 U. 
S. 545 mem, 48 SCt 83 mem, 72 L. ed 
417 mem]. 

5. Goff v. Craig, 51 Ind. A. 461, 99 
NE 1013. 

6. See cases infra this note. 

[a] Mllustrations.—(1) Release of 
one of the makers of a joint note by 
the payee, nothing being given by the 
releasee or received by the releasor. 
Williams-Thompson Co. v. Williams, 
10 Ga. A. 251, 73 SE 409. (2) A prom- 
ise by a creditor of a firm to release 
one partner and hold the others is not 
supported by a consideration, when 
the partner claiming the discharge 
parted with no security and did not 
act upon the promise to release. Ben-' 
sen v. Reger, 186 Iowa 19, 168 NW 
881,172 NW 166; Fagg v. Hambel, 
21 Iowa 149, 89 AmD 561. (3) A re- 
lease to the executors of a will, pro- 
cured by money of the estate, is no 
obstacle to the recovery by the re- 
leasor under the will if she is legally 
entitled. Farrell v. Cogley, (Tex. Civ. 
A.) 146 SW 3815. (4) Voluntary pay- 
ment of hospital bills and bills for 
repairing the vehicle, and voluntary 
rendering of services as a physician, 
are not consideration for a release 
from liability for personal injuries 
inflicted. Shilliam v. Newman, 94 
Wash. 637, 162 P 977. (5) Payment 
by an insurer of the claims of certain 
owners for losses, and releases exe- 
cuted by them, cannot be construed 
as sufficient consideration to require 
a release by an owner whose claim 
was notadjusted. Wilson Co. v. Hart- 
ford F. Ins. Co., 300 Mo. 1, 254 SW 
266. : 

7. 


79 Or. 606, 


See infra §§ 14-20. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 14] 2. Payment of Disputed Claim.® 
there is a bona fide dispute as to the existence or the 
amount of indebtedness, the payment by the debtor, 
or alleged debtor, of less than the whole amount of 
the claim constitutes consideration for his release 
from liability for the entire sum;° 
where the amount of the claim is unliquidated.?® 
otherwise stated, the rule is that, where a claim is 
of doubtful character or the subject of a bona fide 
dispute, a release fairly obtained is binding without 
reference to the amount paid in satisfaction of the 
But if the denial of the indebtedness is 
not in good faith, or if no grounds exist for a bona 
fide dispute, a release given in return for a sum less 
than the entire indebtedness is no bar to the eredi- 
‘The payment in full of a claim which is dis- 


claim.!1 


OTE 


8. Compromise of claim as con- 

sideration: 

Generally see Contracts § 203. 

For compromise and settlement see 
Compromise and Settlement §§ 17- 
21. 


9. Chicago, ete, R. Co. v. Clark, 
HSM Se Sh3,020) SCH I9245 440 ed: 
1099 [rev 92 Fed. 968, 35 CCA 120]; 
Pneumatic Gun- Carriage, ete, COW Vs 
Ursa onet ol, (Us Soe cls Bingham 
Vv. Browning, 1 yaa OU as bet 64 NEVS1L7; 
Putnam v. Boyer, 173 Mo. A. 394, 158 
SW 861; Harms v. New York Fidelity, 
etc., Co., 172 Mo. A. 241, 157 SW 1046; 
Biddlecom v. General Acc. Assur. 
Corp., 167 Mo-A. 581, 152 SW 108; 
Wenz v. Meyersohn, 59) App. Div. 130, 
68 NYS 1091; Higginson v. New York 
Second Nat. Bank, 59 Hun 183,13 NYS 
443. 


{a] “A mere statement in the re- 
lease that the amount due is in dis- 
pute is not enough to show a consid- 
eration for the release; the contro- 
versy must be real and the issues re- 
specting it be considered by the par- 
ties as doubtful.” Harms v. New 
York Fidelity, ete., Co., 172 Mo. A. 241, 
157 SW 1046, 1049. 

[b] Well-considered case.—Chica- 
ZO, ete, . Co, v. Clark, 178 US. 353; 
20 SCt 924, 44 L. ed. 1099 [rev 92 Fed. 
968, 35 CCA 120] (reviewing author- 
ities). 

10. Putnam v. Boyer, 173 Mo. A. 
394, 158 SW 861; Harms y. New York 
Fidelity, ete., Co., 172 Mo. A. 241, 157 
SW 1046. 

11. Owens v. Norwood White Coal 
Co., (lowa) 133 NW 716, 157 Iowa 389, 
138 NW 483. 

12. Us S:—Pire Ins) “Assoc. -y. 
Wickham; 141 U. S. 564, 12 SCt 84, 
35 L. ed. 860. 

Ind.—Fitzgerald v. Smith, 
310. 

Iowa.—Rauen vy. Prudential L. Ins. 
Co., 129 Iowa 725, 106 NW 198. 

Mo.—Winter v. Kansas City Cable 
ResCo:, Te Mo. vA. 173 aft in 260) Mo; 
159, 61 SW 606]. 

Tex.—Franklin Ins. Co. v. Villen- 
euve, 25 Tex. Civ. A. 356, 65 SW 1014, 


And see cases infra § 16 note 21. 


iL Abas, 


13. The Cayuga, 59 Fed. 483, 8 CCA 
188. 
14. Performance of legal obliga- 


tion as consideration generally sce 
Contracts §§ 207-218. 


15. U. S.—Chicago, ete., R. Co. v. 
Clark, 92 Fed. 968, 35 CCA 120 [rev 
on other grounds 178 U. S. 353, 20 
SCt 924, 44 L. ed. 1099]; Hanson v. 
Fowle, 11 F. Cas. No. 6,042, 1 Sawy. 
539; Pneumatic Gun-Carriage, etc., 
Comverse ba Cla Gals 


Ala.—Crow v. Burtwell, 
468, 69 S 382. 


13 Ala. A. 
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Where 


\ In General. 
and likewise 


As 


Cal=—Jordan) v. Seott, 38 Cal: AY 
T3393 Wie 04. 

Conn.—State v. Northrop, 93 Conn. 
558, 106 A 504, 7 ALR 1014. 

Fla.—Ray v. Pollock, 56 Fla. 530, 
47 S 940. 


Ga.—-Richmond, etc., Co. “We 
Walker, 92 Ga. 485, 17 SE eae Carl- 
tony. ‘Western, etc., Meo. 8 Si Ga. 


531, 7 SE 623. 
Ill.—Beyer v. Wolfe, 228 Ill. A. 429. 


Ind.—Fitzgerald v. Smith, Smith 
162. 


Iowa.—Early v. Burt, 68 Iowa 716, 
NW 35. 


Ky.—Brayden v. Goulman, 1 T. B. 


28 


Mon. 115; Puff v. Puff, 104 SW 332, 
Sule yay 939. 

Mass.—Petty v. Allen, 134 Mass. 
265. 


Mich.—Doebler v. Rogge, 221 Mich. 
508, 191 NW 200. 


Minn.—Hale*v. Dressen, 
183, 78 NW 1045. 


Mo.—Siewing v. Tacke, 112 Mo. A. 
414, 86 SW 1108; Harrison v. Murray 
Iron Works Co., 96 Mo. A. 348, 70 SW 
261. 

N. Y.—Pitt v. New York Bd. of Ed- 
ucation, 216 N. Y. 304,.110 NE 612. 


S. C.—Hawkins v. Collins, 61 S. C. 
537, 39 SE 768. 

Tex.—Lone Star Canal Co, v. Can- 
non, (Civ. A.) 141 SW 799. 


Wash.—Kennedy v. Spokane, etc., 
R. Co., 73 Wash. 389, 132 P 50, 46 LRA 
NS 419. 


[a] Release of a tort-feasor from 
liability for the conversion of chat- 
tels (1) in return for his return of 
part of them is without considera- 
tion (State v. Northrop, 93 Conn. 558, 
106 A 504, 7 ALR 1014; Fitzgerald v. 
Smith, Smith @Ind.) 162; Puff v. Puff, 
104 SW 3382, 31 Kyi 939; Hawkins 
vy. Collins, (62 S.C) 537, 39! SH) 768), 
(2) unless he delivers them to the 
owner at his request at some place 
other than the place of conversion 
(Petty v. Allen, 134 Mass. 265). 


[b] Promise by one partner to pay 
the firm debt, without change as to 
the evidence of the debt, its manner 
of solution or other circumstances, 
adds nothing to the preéxisting lia- 
bility and is no consideration for the 
release of the other partner. Ray v. 
Pollock, 56 Fla. 530, 47 S 940. 


‘[e] Release by injured employee. 
—(1) Where the injury of an em- 
ployee is caused by the negligence of 
his employer, the provision of medi- 
eal services by the employer is no 
consideration for a release of dam- 
ages by the employee, the employer 
being legally liable for the expenses 
incurred for such services, and no 


76 Minn. 


[§§ 14-15 


puted in good faith is good consideration for the 
release of other demands on which the payment is 
made conditional.*? 

[§ 15] 3. Performance of Legal Obligation“+2a: 
A release of a legal obligation for which 
the consideration is the performance by the releasee 
of some undisputed legal duty owing by him to the 
releasor!® or to a third person?® is invalid for want 
of consideration. 
that a release is not supported by a sufficient consid- 
eration unless something of value was received to 
which the creditor had no previous right.*? 
full performance of one obligation is not considera- 
tion for the release of a second obligation.+* 
wise, performance by one person of his legal obliga- 


As otherwise stated, the rule is 


So the 
Like- 


personal indebtedness, on which a re- 
covery might be based against him, 
being incurred by the employee for 
the services. Kennedy v. Spokane, 
etc; RR. Co, Vise Wash, 389) 132 (250; 
46 LRANS 419. (2) Where a railroad 
company negligentiy injures one of 
its employees, and has him treated 
by its surgeon, a payment made by 
the company to the surgeon, even at 
the employee’s request, is no consid- 
eration for a release by the employee 
for all damages caused by the inju- 
ry, Since the company is liable for the 


expenses of the treatment. Rich- 
mond, ete., R. Co. v. Walker, 92. Ga. 
485, 17 SE 604. (3) But where the 


employer’s obligation to provide med- 
ical services for an injured employee: 
is in dispute, such provision is a con- 
sideration for a release by the em- 
ployee. Edwards v. Morehouse Stave, 
etc., Co., (Mo. A.) 204 SW 545. (4) 
And where the contract of employ- 
ment is in writing and contains no 
agreement on the part of the employ- 
er to pay for medical services, the 
provision of medical services is a val- 
id consideration for a release of a 
claim for damages from injury, the 
question of liability being intended 
to be thus disposed of. Hogard v. 
Kansas City R. Co., (Mo. A.) 202 SW 
431. (5) An agreement by one in- 
jured while in the employ of another 
to receive in satisfaction of his claim 
for both wages and damages the wa- 
ges to which he is entitled by his 
contract of hiring, and concerning 
which there is no dispute, is, as to 
the claim for damages, without con- 
sideration. Carlton v. Western, ete., 
Ry Coss, Ganoote uw ob oss 


[d] A release from personal lia- 
bility of the guarantor of mortgage 
notes for his promise after he became 
owner of the property to care for the 
property without charge, to collect 
the rents and apply them to the pay- 
ment of interest, taxes, insur ance, and 
repairs until sale of the premises, is 
nudum pactum. Hale y. Dressen, 76 
Minn. 183, 78 NW 1045. 


16. Low v. Foss, 121 Mass. 531 
(promise of a debtor to a creditor to 
pay all his creditors other than A is 
no consideration for A’s release of 
him). 


17. 
ing, 
Oe. 

18. Knights Templars, ete, L. 
Indem. Co. v. Crayton, 110 Il. We 648 
[aff 209 Ill. 550, 70 NE 1066]; Siew- 
ing v. Tackle, 112 Mo. A. 414, 86 SW 
1108; Harrison v. Murray Iron Works. 
Co., 96 Mo. A. 348, 70 SW 261; Swag- 
gard v. Hancock, 25 Mo. A. 596; Fi- 
delity Casualty Co. v. Mountcastle, 
(Tex. Civ. A.) 200 SW 862; Woodall 
Vs) Pacific) Mutsdai Ins: Co, Chexa Give 
A.) 79 SW 1090. 


Tupper v. Massachusetts Bona 
ete., Co., 155 Minn. 65, 194 NW 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 15-18] 


tion is no consideration for the release of another.1® 


[§ 16] b. Part Payment.?° 


charge of the entire sum.?? 


a1: Cameron v. Warbritton, 9 Ind. 
ol. 
[a] An agreement by one of two 


makers of a note to pay the whole is 
not a consideration for the release 
of the other maker by the surety, as 
the former already was liable for the 


whole. Cameron v. Warbritton, 9 
ind. 351. 
20. Effect of release under seal on 


part payment as accord and satisfac- 
tion see Accord and Satisfaction § 46. 


21. U.S.—Fire Ins. Assoc. v. Wick- 
ham, 141-U. S. 564-172-SCt 84, 35 L. 
ed. 860; U. S. v. Bostwich, 94 U. S. 
53, 67, 24 Li. ed. 65. 

Ill.—Woodbury v. U. S. Casualty 
Co., 284 Ill. 227, 120 NE 8; Hayes v. 
Massachusetts Mut. L. Ins. Co., 125 
Ill. 626, 18 NE 322, 1 LRA 303; Mur- 
phy v. Halleran, 50 Ill. A. 594. 


Ind.—Fensler v. Prather, 43 Ind. 
119; Zuelly v. Casper, 37 Ind. A. 186, 
76 NE 646. 


Iowa.—Rauen v. Prudential L. Ins. 
Co., 129 Iowa 725, 106 NW 198; Bend- 
er v. Been, 78 Iowa 283, 43 NW 216, 
5 LRA 596. But see Langworthy v. 
Woodworth, 13 Iowa 530 (overruling 
a demurrer based on the ground that 
a release was without consideration 
where an indorser on notes which had 
been reduced to judgment ,paid the 
judgment plaintiff a sum “which was 
more than equal to [the indorser’s] 
share of said judgment and all costs,” 
as consideration for his release from 
all demands under the judgment). 


Ky.—Lewis v. Browning, 223 Ky. 
771, 4 SW (2d) 734; Beall v. Max- 
well, 9 Ky. Op. 93. 


Me.—Lee v. Oppenheimer, 32 Me. 
253; Bailey v. Day, 26 Me. 88. 

Md.—Prudential Ins. Co. v. Cotting- 
Nam erl0 sued. Wolo GS4A soos — Com- 
mercial, etc., Nat. Bank v. McCor- 
mick, 97 Md. 7038, 55 A 439; Hmmitts- 
burg R. Co. v. Donoghue, 67 Md. 383, 
102A 2335 1 AmSR 3963 Maddux v. 
Bevans, 39 Md. 499; Booth v. Camp- 
bell, 15 Md. 569, 8 Md. 107; Gurley 
v. Hiteshue, 5 Gill 222. 

Mass.—Tyler v. Odd Fellows’ Mut. 
Relief Assoc., 145 Mass. 134, 13 NE 
360; Bemis v. Hoseley, 16 Gray 63; 
Smith v. Bartholomew, 1 Metc. 276, 
35 AmD 365. 

Minn.—Foster County State Bank 
v. Lammers, 117 Minn. 94, 134 NW 
501; Allen v. Batz, 116 Minn. 38, 133 
TNAWAMUGIE 5 

Mo.—Harms v. New York Fidelity, 
etc., Co., 172 Mo. A. 241, 157 SW 1046; 
Goodson v. National Masonic Acc. As- 
soc., 91 Mo. A. 339; Winter v. Kan- 
Sas City Cable R.: Co., 73° Mo. A. 173 
[aff 160 Mo. 159, 61 SW 606]. 

Nebr.—Fitzgerald v. Fitzgerald, 
ete., Constr. Co., 44 Nebr. 463, 62 NW 
899. 

N. C.—Jones v. Mizell, 
SLO eS i 9 79- 

Oh.—Brown v. Farr, 19 Oh. Cir. Ct. 
N.S. 578. 


104 N. C. 


The authorities are 
numerous and uniform in holding that a payment of a 
sum less than the whole of an undisputed or indis- 
putable liquidated indebtedness affords no legal con- 
sideration for an agreement of the creditor to release 
the debtor from liability for the residue,?! although 
the sum accepted is expressly stated to be in dis- 
The release will be valid 
if it is sealed,?* or if the creditor accepts such a pay- 
ment from a third person not acting, in making it, 
as the agent of the debtor,?* or if, besides the part 
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ance.?8 


Pa.—Witman’s App., 28 Pa. 376; 
Wilson’s Est., .59 Pa. -Super. 358; 
American Farming, etc., Co. v. Fay- 
ette Lumber Co., 54 Pa. Super. 211. 


Tex.—Oviett v. Warner, (Commn. 
A.) 288 SW 434 [rev sub nom. Warner 
v. Northwestern F. & M. Ins. Co., (Civ. 
A.) 281 SW 1113]; Columbian Nat. F. 
Ins. Co. v. Dixie Co-op. Mail Order 
House, (Civ. A.) 261 SW 174 [aff 
(Commn. A.) 276 SW 219]; Baker v. 
Coleman Abstract Co., (Civ. A.) 248 
SW 412; Woodall v. Pacific Mut. L. 
Ins. Co., (Civ. A.) 79 SW:1090; Frank- 
lin Ins. Co. v. Villeneuve, 25 Tex. Civ. 
A. 356, 60 SW 1014. 


Wash.—Sanford v. Royal Ins. Co., 
11 Wash. 653, 40 P 609. 


Wis.—Herman v. Schlesinger, 114 
Wis. 382, 90 NW 460, 91 AmSR 922. 


Eng.—Foakes v. Beer, 9 App. Cas. 
605; Pinnel’s Case, 5 Coke 117a, 77 
Reprint 237; Fitch v. Sutton, 5 Hast 
230, 102 Reprint 1058. 


[a] Tllustrations.—(1) The ac- 
ceptance, from one of the joint mak- 
ers of a note, of part of the face 
amount, after the due date, as con- 
sideration for his attempted release, 
releases neither him nor the other 
maker. Lewis v. Browning, 223 Ky. 
771, 4 SW (2d) 7384. (2) Payment by 
a retired member of a partnership, 
who held an indemnity against the 
old firm’s debts given to him by the 
continuing partners, of one half the 
face of a firm note is no consideration 
for a promise of the payee to him to 
look to firm assets for the balance of 
the note. Fensler v. Prather, 43 Ind. 
119. (3) Where the son of a member 
of a mutual relief association who was 
in fact entitled to the whole of the 
fund payable on his -father’s death, 
on making claim therefor, was _ in- 
formed by the president that only a 
part of the fund was due to him, and 
that the balance belonged to another 
person, who had been named as a ben- 
eficiary, and he, in good faith, with- 
out disputing this, accepted the small- 
er sum, and signed a release in full, 
the remainder of the money being 
then paid to the person supposed to 
be entitled thereto, the receipt of a 
part of the sum due was not a con- 
sideration sufficient to support a re- 
lease executed by him to the insur- 
ance association in full satisfaction 
of the entire sum due. Tyler v. Odd- 
Fellows’ Mut. Relief Assoc., 145 Mass. 
134, 13 NE 360. (4) Payment by ex- 
ecutor to legatees without including 
interest awarded. Wilson’s Est., 59 
Pa. Super. 358. (5) Payment of less 
than the face value of a matured life 
insurance policy. Hayes v. Massa- 
chusetts Mut. L. Ins. Co., 125 Ill. 626, 
18 NE 322, 1 LRA 303. (6) Rule ap- 
plied to insurance contracts general- 
ly see Insurance § 703. 

[b] Subsequent insolvency of co- 
partners, after the payment by one 
partner of a part of the firm debt, 
does not furnish a consideration for 
the release of such partner. Baker 
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payment, additional collateral consideration, how- 
ever slight, be present.?° 
does not apply to an unliquidated claim.?* 


[§ 17] 4. Waiver of Legal Right and Forbear- 
The waiver of a legal right or the forbear- 
ance to exercise it is a sufficient consideration for a 
release made on account of it.?° 

[§ 18] 5. Giving or Promising To Give Employ- 
ment—a. As Consideration for Release of Claim for 
Personal Injuries. 
employ an employee may be a valid consideration for 
‘the release of the employer by the employee from a 


The general rule stated?® 


A promise by an employer to re- 


v. Coleman Abstract Co., 
A.) 248 SW 412. 

22. Harms v. New York Fidelity, 
ete., Co., 172 Mo. A. 241, 157 SW 1046. 


23. See supra § 12. 


24. Indianapolis Rolling-Mill Co. 
Va SmuOUls, Olen © Om 10) mise aolos 
Moe Cteert2, SOI edi 6389s) Wilkes: av. 
Slaughter, 49 Ark. 235, 4 SW 766; 
Gordon v. Moore, 44 Ark. 349, 51 AmR 
606; Lee v. Oppenheimer, 32 Me. 253; 
Winter v. Kansas City Cable R. Co., 
73 Mo. A. 173 [aff 160 Mo. 159, 61 SW 


(Tex, Civ. 


606]. And see supra § 13 text and 
note 90. 

25. See cases infra this note. 

[a] Part payment at earlier time. 
—(1) “Prepayment of part of a claim 


may be a good consideration for the 
release of the residue.” Fire Ins. 
Assoc. v. Wickham, 141 U. S. 564, 579, 
12 SCt 84, 35 L. ed: 860. (2) Pay- 
ment made by one of several codbli- 
gors ona note of his proportion there- 
of before maturity, is sufficient con- 
Sideration to support an oral release 
to him by the obligee. Nashville 
First Nat. Bank v. Shook, 100 Tenn. 
436, 45 SW 338. (3) Payment of part 
of fair amount of notes, before first 
due date, and giving of new note for 
another part, maturing before first of 
original due dates. Kirchoff v. Voss, 
67 Tex. 320, 3 SW 548. 


[b] Illustrations of additional 
consideration: (1) Additional secu- 
rity. Burnett v. Atterberry, 105 Tex. 
119, 145 SW 582, 585 ficit™Cye], ~() 
Change of security. Beall v. Max- 
well, 9 Ky. Op. 93. (3) Refraining 
from bidding at a mortgage sale. 
Jones v. Wilson, 104 N. C. 9, 10 SE 
79. (4) Giving to creditor of abso- 
lute title to property of debtor held 
by creditor as collateral, and waiver 
by debtor of right to take advantage 
of federal bankruptcy law. Herman 
v. Schlesinger, 114 Wis. 382, 90 NW 
460, 91 AmSR 922. 


26. See supra text and note 21. 


27. Baird v. U. S., 96 U. S. 430, 24 
ped. 703. 


28. As consideration for contract 
generally see Contracts §§ 193-206. 


29. See cases infra this note. 


{a] MTillustrations.—(1) Surrender 
of a right to insist on a settlement. 
German-American Bank v. Schwinger, 
75 App. Div. 393, 78 NYS 38 [aff 178 
Nee YO 0569) 1/70 NIE LOO SI S2) me Aeree= 
ment between buyer and seller that 
a suit against the carrier for dam- 
ages from defective shipment shall 
be brought by the buyer only, and 
that the proceeds of the suit shall 
belong to him, is a sufficient consid- 
eration to support the release of the 
buyer’s claim against the seller. 
Gage v. Blount, 161 Ark. 238, 255 SW 
879. (3) Surrender of premises, be- 
fore foreclosure, by the grantees of 
the mortgagor, who have assumed the 
payment of the mortgage debt, thus 
enabling the mortgagee to retain ten- 
ants and prepare for crop, is a good 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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claim for personal injuries,?° some of the authori- 
ties so holding only providing that the employment 
be for a definite time or for a period which may be 
made certain, although as to the necessity of this 
proviso there is some contrary authority,** or that 
the reémployment be on the same conditions as the 
A promise to employ for such 
time as shall be satisfactory to the releasee affords 
And it has been held that where, 
after the happening of the accident on which the 
claim is based, and at the time of signing the release, 
the releasor was already restored to the releasee’s 
employ, there is no consideration for the release.** 
Likewise, a release given in return for a reémploy- 
ment for a period during which the employer is al- 
ready bound by his contract to employ the releasor, 


prior employment.** 


no consideration.** 


and valuable consideration for the 
release of the grantees by the mort- 
gagee from personal liability. Gil- 
liam v. McLemore, 141 Miss. 253, 106 
S99, 43 ALR 79. 

30. Ind.—Cleveland, ete., R. Co. v. 
Hilligoss, 171 Ind. 417, 86 NE 485, 131 
AmSR 258; Pennsylvania Co. v. Do- 
lan, 6 Ind. A..109, 32 NE 802, 51 AmSR 
289. 


Iowa.—Clark v. Chicago Great 
Western R. Co., 170 Iowa 452, 152 
NW 635. 


Mich.—Hobbs v. Brush _ Electric 
Light Co., 75 Mich. 550, 42 NW 965. 


Minn.—Smith_ v. St. Paul, etc., R. 
Co., 60 Minn. 330, 62 NW 392. 


Mo.—Hogard v. Kansas City R. Co., 
(A.) 202 SW 4381. 


Mont.—Carlson v. Northern Pac. R. 
Co., 82 Mont. 559, 268 P 549. 


Okl1.—Lusk v. White, 58 Okl. 
Lote 541 fet Cyc}. 


Tex.—Schaff v. Strickland, (Civ. A.) 
198 SW 595; Gregory v. Pecos, ete., 
R. Co., (Civ. A.) 155.SW 648; Quebe 
v. Gulf, -ete., R. Co., (Civ. A.) 77 SW 
442 [aff 98 Tex. 6, 81 SW 20, 66 LRA 
734, 4 AnnCas 545]. 


Wash.—Tindall v. Northern Pac. R. 
Co., 58 Wash. 118, 107 P 1045. 


[a] Reasons for rule.—(1) “To 
hold the release not binding upon the 
{releasor] would, in effect, destroy 
his, ower ‘to'- contract. bt. «0 He 
understood that it rested upon him 
to determine whether he would stand 
upon his claim for damages and seek 
employment elsewhere, or acquit the 
[releasee] of liability and secure re- 
instatement.” Tindall v. Northern 
Pac. R. Co:, 58 Wash. 118, 107 P 1045, 
1047. (2) “[The employee’s] recov- 
erable damage, if any at all, was liq- 
uidated and uncertain. It might be 
much or little, and whatever consid- 
eration he accepted as satisfaction for 


773, 


- what he surrendered will be held as 


adequate.” Cleveland, etc., R. Co. v. 
Hilligoss, 171 Ind. 417, 427, 86 NE 
485, 131 AmSR 258. 


[b] Employment for one day may 
be a sufficient consideration. Pan- 
handle, etce., R. Co. v. Fitts,. (Tex. Civ. 
A.) 188 SW 528 [rev on other grounds 
*(Commn. A.) 222 SW 158]; Gregory 
voubecos, etc., RR. Co, (lexiCivaA:) 
155 SW 648; Quebe v. Gulf, etc, R. 
Co., (Tex. Civ. A.) 77 SW 442 [aft 
98 Tex. 6, 81 SW 20, 66 LRA 734, 4 
AnnCas 545]. 


{c] Failure of employee to return 
to work does not prevent the appli- 
eation of the rule, where employer 
held himself in readiness to give him 
employment. Schaff v. Strickland, 
(Tex. Civ. A.) 198 SW 595. 


{d] Promise to employ and to pay 
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lease.*8 


tracts,*? govern 


one dollar.—Plaintiff’s release of lia- 
bility for personal injuries, made on 
a recited consideration of one dollar 
and defendant’s promise to employ 
plaintiff as a trucker for one day at 
the usual rate of pay, was without 
consideration where the one dollar 
was not paid. Fitts v. Panhandle, 
ete:, R. Co., (Tex. Commn. A.) 222 SW 
158 [rev (Civ. A.) 188 SW 528, and 
dist Quebe v. Gulf, etc., R. Co., 98 
Tex. 6, 81 SW 20, 66 LRA 734, 49 Ann 
Cas 545] (“the cases are practically 
on all fours in every particular, ex- 
cept that in the Quebe case the $1 
was paid, whereas in the [Fitts] case 
it was not paid”). 

31. See cases infra this note. 

[a] Term held sufficiently defi- 
nite: (1) “Steady and permanent em- 
ployment.” Pennsylvania Co. v. Do- 
lan, 6 Ind. A. 109, 32 NE 802, 51 AmSR 
289. (2) “Steady work.” Hobbs v. 
Brush Electric Light Co., 75 Mich. 
550, 42 NW 965. (3) Work so long 
as the releasor should be able to 
perform Mite ssomith vo St. Paul vete;, 
R. Co., 60 Minn. 330, 62 NW 392. (4) 
During releasor’s lifetime or so long 
as he might desire. Texas Midland 
R. Co. v. Morris, 29 Tex. Civ. A. 491, 
69 SW 102. 


32. Bethurkas v. Chicago, etc., R. 
Co., (Mo. A.) 249 SW 438; Forbs v. 
St: qdlLouis; ete, R. Col, 107 Mo. A. 661, 
82 SW 562. See Tindall v. North- 
ern Pac. BR. Co.,.58 Wash. 118, 107 
P 1045 (a release reinstating the em- 
ployee and allowing him to work un- 
der the same circumstances as before 
the accident, but reciting that there 
was no agreement to continue the 
employment for any definite length 
of time, does not lack mutuality). 

33. Carlson v. Northern Pac. R. 
Co.; 82 Mont: 559, 268 P 549. 
Gregory v. Pecos, ete., R. Co., ; 
Civ. A.) 155 SW 648 (where the re- 
lease did not fix the nature of the 
employment, that being fixed by the 
subsequent, acts of the parties). 


34 Potter y.. Detroit, etc; ~R. Co., 


1 122 Mich. 179, 81 NW 80, 82 NW 245; 


Missouri, etce., R. Co. v. Smith, 98 Tex. 
47, 81 SW 22, 66 LRA 741, 107 AmSR 
607; Freeman v. Morrow, (Tex. Civ. 
A.) 156 SW 284; Texas, etc, R. Co. 
Vv. Johnson, ol jRexs Civ. Ay 126, T11 
SW 1098; Gulty sete. Riot Cos tvs 
Winter, 38 Tex. Civ. A. 8, 85 SW 477; 
Carroll v. Missouri, ete., R. Co., 30 
Tex, Civ. A. 1;.¢69 SW 1004; ‘Gulf, 
éte.,.Ra Co. Vie Winton, 7. lex: Cilys A: 
57, 26 SW 770. But’ see Texas Mid- 
land R. Co. v. Sullivan, 20 Tex. Civ. 
A. 50, 48 SW 598 (where, although 
the contract of reé€mployment was 
for an indefinite time, the employee 
was held, by executing the release, 
to have acquired the right to fix a 
reasonable time). Contra Bethurkas 
v. Chicago, etc., R. Co., (Mo. A.) 249 
SW 4388; Forbs v. St. Louis, ete., R. 
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is without sufficient consideration.*® 


[§ 19] b. As Consideration for Release of Claim 
for Money Owed. An agreement to give employment 
at a stated rate of pay has been held a sufficient con- 
sideration for a release of the employer from his 
share of a debt due for prior services.*” 


[§ 20] 6. Mutual Releases or Promises To Re- 
Mutual releases or promises of release, of 
the respective obligations that each of two parties 
owes to the other, each release being the considera- 
tion for the other, are both supported by sufficient 
consideration.®? — 


[§ 21] C. Adequacy.*° The same principles of 
adequacy of consideration which apply to other eon- 


When the consid- 


Co., 107 Mo. A. 661, 82 SW 562. 


[a] Reasons for rule.—(1) “We 
cannot see that [the releasor] was 
placed in any better, or [the releasee] 
in any worse, position by the execu- 
tion of this instrument than they 
previously occupied.’ Gulf, etec., R. 
Co. v. Winton, 7. Tex: Civ A>-57, 26 
SW Om Tales (2) “Defendant upon 
employing plaintiff could, under the 
right expressly reserved, have dis- 
charged him at once without violat- 
ing any agreement.” Missouri, etc., 
R.. Cos Wo Smith; 98 Tex. 47,7 545 si 
SW 22, 107 AmSR 607, 66 LRA 741, 
4 AnnCas 644. 


[b] Thus a release of claim for 
personal injuries by a servant in con- 
sideration of being permitted to re- 
main in the service of the master 
“ander the same terms of employ- 
ment as existed before the accident 
to him, to wit, employment by the 
month, and subject to the right of 
defendant to discontinue his services 
at any time for any cause” is with- 
out consideration. Texas Cent. R. Co. 
v.. Johnson, 51 ‘Pex. «Civ: A, 226, 227 
SW 1098. 


[c] Validation by payment for 
service.—The release is not validated 
by the fact that .the releasor per- 
forms some service under the prom- 
ise and is paid therefor. Missouri, 
ete; RR. Co. Wo Smith; 98 Tex. 47.0031 
SW 22, 107 AmSR 607; 66 LRA 741. 


35. Potter v. Detroit, etc, R. Co., 
122 Mich. 179, 81 NW 80, 82 NW 245; 
Purdy .v.. Rome, ete., Co, 125) Ney 
209, 26° NE (255; 21 AmSR 7362 (St: 
Lowis, Jete:,' RS Cor ver True, “TH Oke 
264, 176 P 758 [certiorari den 249 
U. 8S. 611 mem, 39 SCt 386 mem, 68 
L. ed. 801 mem]. 


36. Freeman v. Morrow, (Tex. Civ. 
ae 156 SW 284. And see supra § 


as to releases.*? 


37. Haddock vy. Sticelber, 65 Okl. 


254, 165 P 1138. 


_88. Mutual promises as considera- 
vee generally see Contracts §§ 170-— 


39. Ambler v. Whipple, 20 Wall. 
(U, S.) 546, 22 L. ed. 403; Green v. 
Chicago; ete) R. Co., 92-Ked. 1873) 36 
CCA 68; Chandler v. Griffin, 132 Ga, 
847, 65 SE 128; Miller v. Morrison, 
43 Kan. 446, 23 P 612. 
40. Cross references: 
Adequacy of consideration for com- 
promise and settlement see Com- 
promise and Settlement § 24. 
Inadequacy of consideration: 
As circumstance showing fraud see 
infra § 39. 

As ground for cancellation of in- 
struments see Cancellation of In- 
struments §§ 35-36. 


41. See Contracts §§ 237-239. 
42. See cases infra this section. 


For later cases, developments and changes in the law see Annotations, same title and section number. > 
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§§ 21-22] 


eration agreed upon for a release is something of val- 
ue, the courts will generally, in the absence of 
fraud,**® coercion,** and undue influence,#* and if 
the parties are competent,*® not avoid the release on 
the ground of the inadequacy of the consideration to 
the release, for the contracting parties, and not the 
courts, must determine the quid pro quo.*? 
has been held to apply, even though the settlement 
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Failure. 


The rule 


is improvident,** and even where the releasor was 


43. Fraud: 

Generally see infra §§ 34-41. 

As shown by inadequacy of considera- 
tion see infra § 39. 
44. See infra § 42. 
45. See infra § 43. 
46. Wood v. Young, 

271 P 734. ¢ 


Capacity to release see 


12% Or: 235, 
infra §§ 


47. U. S.—Thorn Wire Hedge Co. 
v. Washburn, etc., Mfg. Co., 159 U.S. 
423, 16 SCt 94, 40 L. ed. 205; Union 
eae ek WOOm Varta Lriss. Los) (Ui. 8 a8, 
15.4SCt 845, 39° L.ed. 1003; Rucker 
v. Bolles, 80 Fed. 504, 25 CCA 600; 


Barker v. Northern Pac. R. Co., 65 
Fed. 460. 
Cal.—Hawber v. Raley, 92 Cal. A. 


701, 268 P 948; Flynn v. Manson, 19 
Cal. A. 400, 126 P 181. 


Conn.—Church vy. Spicer, 85 Conn. 
579, 88 A 1115; Allen vy. Ruland, 79 
Conn. 405, 65 A 138. 


Fla.—Florida East Coast R. Co. v. 
Thompson, 93 Fla. 30, 111 S 525, 528 
elt Cyc 

Ill.—Crum v. Sawyer, 
24 NE 956. 


Ind.—Cleveland, ete., R. Co. v. Hilli- 
goss, 171 Ind. 417, 86 NE 485, 131 
AmSR 258; Scott v. Scott, 105 Ind. 
584, 5 NE 397; Gates v. Fauvre, 74 
Ind. A. 382, 119 NE, 155. 

Iowa.—Middaugh v. Des Moines Ice, 
etc., Co., 184 Iowa 969, 169 NW 395. 


132 Ill. 443, 


holm, 61 Kan. 758, 60 P 1066. 
Ky.—Louisville Veneer Mills Co. v. 
Clemonts, 109 SW 308, 33 KyL 106. 
Mass.—M. E. Hall Co. v. Gale, 248 
Mass. 299, 142 NE 8138. 
Minn.—Hale y. Dressen, 76 Minn. 
183, 78 NW 1085; Walther v. Briggs, 
69 Minn, 98, 71 ‘NW 909. 


Mo.—Anderson v. Meyer Bros. Drug 
Co., 149 Mo. A. 554,-130 SW 829; 
Fountain v. Wabash R. Co., 114 Mo. 
A. 676, 90 SW 393. 

Nebr.—Deering v. Walter, 2 Nebr. 
(Unoff.) 361, 96 NW 517. 


N. Y.—Ludington v. Bell, 77-N. Y. 
138, 33 AmR 601 [rev 43 N. Y. Super. 
557]; German-American Bank. v. 
Schwinger, 75 App. Div. 393, 78 NYS 
Ssiifare 1780 No Ye 569 omen, 4700 NE 
1099 mem]; Parsons v. Rhodes, 22 


Hun 80; Peo. v. Townsend, 133 Misc. 
S435) 233) NYS 632, [cit Cyc]. 

Okl.—Lusk vy. White, 58 Okl. 773, 
161 P 541. 

Or.—Wood v. Young, 127 on 235, 
Oe wide POlt Oye]. 

Tenn.—Chattanooga R., etc., Co. v. 
Glaze, 146 Tenn. 49, 239 SW 394. 

Tex.—Turner y. Ontiberos, (Civ. 
A.) 193 SW 1089; Ralston v. Aultman, 
GCive AQ) =26=S Wi 746; International 
Bldg., ete., Assoc. v. Fortassain, (Civ. 
A.) 23 SW 496. 

Va.—Chesapeake, ete., R. Co. v. 
Mosby, 93 Va. 93, 24 SE 916. 

Wis.—Frieders v. Frieders, 180 


Wis. 430, 193 NW 77, 31 ALR 1118. 


Ont.—Gissing v. Eaton Co., 25 Ont. 
L. 50, 2 OntWN 1022, 19 OntWR 939 


[aff 20 OntWR 324]. 


See Butterfield v. Reynolds, 196 
Mich. 157, 168 NW 86 [cit Cyc] (hold- 
ing that releasor might release for 
a small consideration). 


But see Rohwer v. Burell, 42 Utah 
510, 134 P 573 (holding that a ‘con- 
sideration of one dollar will not sup- 
port a release of a much larger debt, 
where the intention of the parties in 
executing a general release does not 
appear to have been to release it). 


“When the consideration or ar- 
rangement out of which the consider- 
ation arises is of such a character 
that it requires the exercise of judg- 
ment to determine its value, and the 
parties uninfluenced by fraud or de- 
ception have determined its suffi- 
ciency, courts will not review their 
decision.” Gates v. Fauvre, 74 Ind. 
A. 382, 119 NE 155; 160. 


“When we say ‘full compensation’ 
we do not use the words in the sense 
of complete or adequate compensa- 
tion, nor such compensation as . . 
[the releasor] might possibly have 
been entitled to recover had the law- 
suit been prosecuted to verdict and 
judgment. It was the right of the 

. . [releasor] to make peace with 
his adversary on such terms as to 
him seemed prudent and wise, and if 
they came to an agreement upon the 
amount which would satisfy the [re- 
leasor’s] demand for the loss and in- 
jury sustained by him, and he ac- 
cepted payment and executed a re- 
lease on that basis, the consideration 
so demanded and received was in a 
legal sense full payment.” Middaugh 
v. Des Moines Ice, ete., Co., 184 Iowa 
969, 169 NW 395, 399. 

[a] Considerations held adequate: 
(1) Giving note for part of debt. 
Budine ton verse oa Nie Youlsseros 
AmR 601 [rev 43 N. Y. Super. 557). 
(2) Extension of maturity of a debt. 
Deering v. Walter, 2 Nebr. (Unoff.) 
361, 96 NW 517. (3) Substitution of 
the obligation of a third person. 
Ralston py. 'Aultiman= (Tex. Civ A) 
26 SW 746. (4) One dollar is valu- 
able, although nominal, consideration 
for a contract the effect of which is 
to release and cancel notes and fix 
the debt at a smaller sum, evidenced 
by notes maturing earlier. Davis v. 
Anderson, 218 Ala. 557, 119 S 670. 


[b] Claim for personal injuries. 
—(1) A person releasing another 
from liability for injuries cannot 


complain of the inadequacy of the 
consideration, and whatever consid- 
eration he accepts in satisfaction, is 
adequate. Cleveland, etc., R. Co. v. 
Hilligoss, 171 Ind. 417, 86 NE 485, 131 
AmSR 258. (2) Any sum or article 
of value given and received in full 
satisfaction of a claim for personal 
injuries, is a valid consideration. 
Church v. Spicer, 85 Conn. 579, 83 A 
41095. (3) If a passenger, who is 
injured in a railroad wreck executes 
a release of the company from all li- 
ability, although the consideration for 
the release be a trifle in sum, if the 
same be executed understandingly, he 
will be bound thereby. Missouri Pac. 
R. Co. v. Goodholm, 61 Kan. 758, 60 
P 1066. (4) Smallness of considera- 
tion held not to justify setting aside 
of release on the ground of inade- 


ignorant of his rights.*® 
execution of a release cannot be considered in deter- 
mining the adequacy of the consideration therefor.®° 


[§ 22] D. Failure of Consideration®!—1. Total 
Where there is a total failure of the consid- 
eration for a release, the release may be disregarded, 
for it constitutes no defense to a suit brought on the 
original cause of action.>? 


| quacy, 
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Events subsequent to the 


The same principle ap- 


even where there is a great 
disproportion because of allowance 
only for time and physicians’ bills, 
and not for suffering. Anderson v. 
Meyer Bros. Drug Co., 149 Mo. A. 554, 
130 SW 829. (5) One dollar is a suf- 
ficient consideration. Toledo, ete., R. 
Co: Vv. Coleman; 32) Oh. Cir,s Caisse 
[are sieOMmest: 522.) Ot UNE tales es 
Louis Southwestern R. Co. v. Thomas, 
(Tex. Civ. A.) 244 SW 839. (6) Fifty 
dollars is reasonably adequate as 
consideration for release of claim, 
where injuries are superficial and will 
probably heal in ten days, without 
loss of time or considerable expense 
for medical treatment. Kilmartin v. 
Chicago, ete, R. Co., 137 Iowa 64, 
114 NW 522. (7) One hundred and 
fifty dollars is not grossly inadequate, 
where the releasor was confined to 
the hospital three days, lost no por- 
tion of his wages, and was engaged 
in his usual duties at the time of 
settlement. Chattanooga R., ete., Co. 
v. Glaze, 146 Tenn. 49, 239 SW 394. 


[c] Where the demand is unliqui- 
dated, whether the sum received for a 
release extinguishing it is large or 
small, is immaterial. Church  v. 
Spicer, 85 Conn. 579, 83 A 1115; Allen 
v. Ruland, 79 Conn. 405, 65 A 138, 118 
AmSR, 146, 8 AnnCas 344. 


48. Frieders v. Frieders, 180 Wis. 
ASO elo SmINIW mtg ode ol ES ml er 


49. Turner vy. Ontiberos, (Tex. Civ. 
A.) 193 SW 1089. 


50. O’Donnell v. Thompson-Star- 
rett Co., 92 Mise. 710, 156 NYS 342. 


Se itay Generally see Contracts §§ 242— 


52. Illinois Cent. R. Co. v. Keebler, 
84 SW 1167, 27 KyL 305; Pederson 
v. Reeves, 115 Minn. 249, 1832 NW 
204; Benson v. Mole, 9 Phila. (Pa.) 
66; Fitts v. Panhandle, CtC LR eos, 
(Tex. Commn. A.) 222) Sw 158 [rev 
Ae A.) 188 SW 528]; Texas, etc., 

Co. v. Jones, 63 Tex. Civ. A. 492, 
133 SW 744; Kirby Lumber Company 
Vv. Chambers, 4: Tex.” Cive AV 632.095 
SW 607. See St. Louis, etc., R. Co. v. 
Warren, - (Tex. Civ. A.) 80 SW 537 
(written contract, claimed by defend- 
ant to relieve it from liability under 
an oral contract, is properly disre- 
garded if the consideration for it has 
failed). 


[a] Rule applied to sealed re- 
leases.—Benson v. Mole, 9 Phila. 
(Pa.) 66 (where the distinction is 
made that a failure of consideration 
is a good defense to a release under 
seal, although a want of considera- 
tion cannot be shown). 


[b] Illustrations of failure of con- 
sideration: (1) Failure to pay dol- 
lar. Pederson v. Reeves, 115 Minn. 
249, 132 NW 204; Fitts v. Panhandle, 
ete., R. Co., (Tex. Commn. A.) 222 SW 
158 [rev (Civ. A.) 188 SW 528]. (2) 
Failure to pay draft. Kirby Lumber 
Co. v. Chambers, 41 Tex. Civ.-A. 632, 


95 SW 607. (3) Failure to continue 
to employ. Illinois Cent. R. Co. v. 
Keebler, 84 SW 1167, 27 KyL 305. 


(4) Failure to extend time for pay- 
ment. Pederson v. Reeves, 115 Minn. 
249, 182 NW 204. (5) Failure to re- 
pair machine. Pederson y. Reeves, 
115 Minn. 249, 1832 NW 204. 


[c] Effect as to bona fide purchas- 


— 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Bee to covenants and agreements not to sue,°* and 
also to an agreement to execute a release in futuro. ake 
Partial failure of 
consideration does not avoid a release, although it 
may give the releasor a right of action against the 


[§ 23] 2. Partial Failure.®® 


[§ 24] A. In General. 


the minds of the parties have 


ers.—It has been held, however, that 
where a release is once regularly exe- 
cuted and delivered, it cannot after- 
ward be avoided at law for nonper- 
formance by the releasee of the con- 
sideration thereof, so as to impair 
the rights of a bona fide purchaser 
from the releasee, and that the only 
remedy of the releasor is an action 
against the releasee for breach of his 
promise. Fitzsimmons v. Ogden, 7 
Crameh-(U. S.) 2, 3 L. ed. 249. 


{[d] Where the entire considera- 
tion for the release is given, but the 
releasee fails to live up to allusions 
to future employment of the releasor 
made by the agent of the releasee dur- 
ing the course of the negotiation for 
the release, there is ro failure of con- 
sideration. Atchison, etc., R. Co. v. 
Vanordstrand, 67 Kan. 386, User Tale} 


53. Hastings v. Dickinson, 7 Mass. 
1538, 5 AmD 34. 


54. Stone v. Welling, 14 Mich. 514. 

55. Generally see Contracts § 243. 

56. I1l—Kingsley v. Kingsley, 20 
Ill. 203. 


Md.—Spitze v. Baltimore, etc., R. 
Co., 75 Md. 162, 23 A 307, 32 AmSR 
378. 

Miss.—De Marco v. Williams, 12 S 
552, 


Mo.—Cory v. Chicago, etc., R. ‘Co., 
100 Mo. 282, 138 SW 346. 


N. Y.—Post v. Thomas, 212 N. Y. 
264, 106 NE 69; Post v. Thomas, 180 
App. Div. 627, 168 NYS 226. 


S. C.—Johnson vy. Charleston, etce., 
R. Co., 58 S. C. 488, 36 SE 851. 


But see Vasquez v. Pettit, 74 Or. 
496, 145 P 1066, AnnCasl917A 439 
(holding that where the rendering of 
service by an employee after an ac- 
cident is denied by the employer to be 
part of the consideration for the re- 
lease executed by the employee, w'‘ho 
claims a promise of continued em- 
ployment as part of the considera- 
tion, and breach thereof, the em- 
ployee’s action based on the injury 
should not be dismissed, and that he 
should not be limited to an action for 
the breach); Saeger v. Runk, 148 
Pa. 77, 23 A 1006 (holding that where 
one half of a claim is paid, a note 
being given by the debtor for the 
other half, and a release is given to 
the debtor, who later repudiates the 
note, the release is no bar to an ac- 
tion for the unpaid half). 


While it has been vari- 
ously stated that a release is valid and binding where 
met°® and the release 
has been procured without fraud, misrepresentation, 
or mistake,®® that a release may be impeached only 
for fraud, mistake, or duress,®° that a release can be 
avoided only when shown to have been procured by 
fraud, duress, or oppression,®! and that, in order to 
avoid a release, 1t is necessary to show the mental in- 
capacity of the releasor,®°? it has been held that a 
release may be avoided for any cause sufficient in 
equity to invalidate a contract;®* and the rule may 
be broadly stated that a release may be invalid for 
lack of proper formality,®* for want of legal consid- 
eration,®> for incapacity or lack of authority of the 
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such breach.*® 


Iv. VALIDITY 


{a] Illustrations of partial failure 
of consideration: (1) Employment 
for less than time promised. Cory v. 
Chicaizo; ete., R. Co., 100° Mo; 282- 13 
Sw 346. (2) Failure of member of 
syndicate to show transactions of the 
members of the syndicate, remainder 
of consideration for his release being 
a sum of money. Post v. Thomas, 
eile, ING Ye 264, 0.60 INE Ook Posty ove 
Thomas, 180 App. Div. 627, 168 NYS 
226. (8) Failure to pay an indebted- 
ness on a piano, the other part of 
the consideration, delivery of the 
piano, not being performed. De Mar- 
co v. Williams, (Miss.) 12 S 552. (4) 
Tendering notes without a promised 
indorsement. Kingsley v. Kingsley, 
20 Ill. 208. (5) Where A agreed to 
execute a release of B and C for a 
sum to be paid by B, and upon receipt 
of said sum he executed the release, 
he cannot avoid it as to C because C 
failed to perform entirely a contract 
to contribute to the support of B, 
which was one of the inducements 
relied on by A at the time he entered 
into his original agreement with B. 
Spitz v. Baltimore, etc., R. Co., 75 
Md. 162, 23 A 307, 32 AmSR 378. 


[b] Where notes, and not their 
payment, are accepted as a portion of 
the consideration for a release, the 
release cannot be set aside on the 
ground that the notes were not paid. 
Galveston, ete, R.. Co, v. Walker, 
(Tex. Civ. A.) 163 SW 1038 [mod on 
eae grounds 110 Tex. 286, 219 SW 
815]. 


[c] Failure of nominal part of 
consideration does not invalidate a 


release. Gourley v. West Chicago St. 
R, Co.; 96 Ti. A: 68. 
57. Illinois Cent. R. Co. v. Keeb- 


ler, 84 SW 1167, 27 KyL 305. 

58. See infra § 1. 

59. Baltimore, etc., R. Co. v. Mor- 
gan, 3b: Appl aGDi iG.) > 1952 

60. Gregory v. McNitt, 242 Mich. 
506, 219 NW 710; Peo. v.-Townsend, 
133 Misc, 848, 283 NYS 6382. 

61. Pass v. McClaren Rubber Co., 
198 ON. C. 223; 1/50) SER'709. 

62. Southern R. Co. v. Jones, 21 
Ala. A. 5, 47, 109 S 894. 

63. Cleere v. Cleere, 82 Ala. 581, 3 
S 107, 60 AmR 750. 

[a] Grounds for reformation as 
grounds for avoidance.—(1) ‘‘Gener- 
ally speaking, whatever proofs would 


[§§ 22-25 


releasee for the damage he may suffer by reason of 
But it has been held that where the 
part of the consideration which fails is the actual 
consideration, the release is avoided, even though an 
additional nominal consideration is named.°* 


releasor to release,** by reason of the absence of real 
consent thereto,®’ or owing to illegality. 
other hand, a release is not invalid because improvi- 
dently executed, or because the bargain was un- 
wise?® or a hard one.’? 
release as valid in part and void in part, affirming it 
so far as it is for his benefit and disaffirming the part 
beneficial to the releasee.*? 
lease of a claim or cause of action does not depend on 
the validity of the claim or cause of action.** 


Releases by seamen of claims for personal inju- 
ries have been held to be never conclusive except 
when made knowingly, understandingly, and with 
full knowledge of the situation.** 


[§ 25] B. Subject Matter.7® 


68 


On the 


A releasor cannot treat a 


The validity. of a re- 


A mere possibility 


be regarded as sufficient to enable 

- an action for the reformation 
of ‘the release would be availa- 
ple ls": by way of avoidance of its 
terms.” Kirchner vy. New Home Sew- 
ing Mach. -Co.,.135 N. Y.°182; 31 INE 
1104, 1106. (2) Reformation of in- 
strument generally see Reformation 
of Instruments post. 


64 See supra §§ 5-10. 

65. See supra §§ 11-23. 

66. See infra §§ 26, 27. 

67. See infra §§ 26-45. 

68. See infra § 55. 

69. Barker v. Northern Pac. R. Co., 
65 Fed. 460, 461; Chattanooga R., 
ete) (Cor ve Glaze, 146 Tenn. 49, 239 


Sw 394; Kessler y. Leinss, 170 Wis. 
538, 176 NW 236. 


“Courts of equity cannot, any more 
than courts of law, relieve parties 
from the bonds of improvident, hasty, 


or illy-considered agreements.’’ Bark- 
er v. Northern Pac. R. Co., supra. 
70. McFarland vy. Missouri Pac. 


R. Co., 125 Mo. 2538, 28 SW 590; Niel- 
son v. Portland Gas, ete., Co., 76 Or. 
505, 147 P 554; Chattanooga R., etc., 
aoe v. Glaze, 146 Tenn. 49, 239 SW 

71. Jones v. Commercial Travelers’ 
Mut. Acc. Ass’n, 114 NYS 589 [aff 134° 
App. Div. 9386 mem, 118 NYS 1116 
mem (mod on other grounds 201 N. 


Y. 576 mem, 95 NE 1130 mem)]. 
72. ‘Pelletier v. Phenix Mut. L. 
Ins, (Co. .49 DRA Eel 6 4a AY 79 ee Ai cd: 
see infra § 50. 
73. Hawber v. Raley, 92 Cal. A. 
701, 268 P 943; Cleveland, etc, R: 


Co. v. Hilligoss, 171 Ind. 417, 86 NE 
485, 181 AmSR 258; Miller v. Beck, 
108 Iowa 575, 79 NW 344; Leddy v. 
Barney, 139 Mass. 394, 2 NE 107. 


74. The Henry S. Grove, 22 F. (2d) 
444; Riegel v. Higgins, 241 Fed. 718. 
See The Adonis, 38 F. (2d) 743 (while 
a release by a seaman is not a bar 
preventing inquiry into his rights, 
such a_ release, formally signed, 
sealed and witnessed, is prima facie 
good, and cannot be set aside unless 
obtained by duress, mistake, or 
fraud). 

Release by seaman of claims for 
wages see Seaman [35 Cyc 1195]. 

75. Cross references: 

Matters released see infra §§ 84-89. 
Scope and extent see infra §§ 84-89. 


For later cases, developments an'd changes in the law see Annotations, same title and section number, 
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has been said not to be the subject of a release,7® 
a release of a possibility being void.77_ Thus, at com- 
mon law a release can operate only on a vested, and 
not on a contingent, right.78 The term “release” 
has been said to apply only to a claim, demand, or 
action owned or controlled by the party releasing 
another, and not to the claims of third parties.7° A 
right of action for deceit may be settled by a re- 
lease ;8° and a person who has suffered injuries 
through the negligence of another may effectually 
release his right of action for damages.§! Diserim- 
‘ination in a public place on the ground of race or 
color, as prohibited by statute, is an actionable wrong 
from all eivil liability for which the person wronged 
may release the participants.** The words “release 
and discharge” have been said to be never used, in 
ordinary parlance, in relation to insurance, guar- 
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[§ 26] C. Capacity and Authority To Release*+— 
1. In General. To render a release binding it must 
be executed by one having the legal competency to 
contract.8> Some persons in the law are altogether 
incapable of contracting or of entering into particu- 
lar contracts, while others are under a partial or 
qualified ineapacity.*® The only party who can ex- | 
ecute an effectual release is the one in whom the 
right is vested or to whose control or authority it 1s 
legally subject.8* Limitations of experience in mat- 
ters relating to accidents,*® and disparity between 
the negotiating parties with respect to business ex- 
perience,*® will not avoid releases where legal ca- 
pacity is present. 

[§ 27] 2. Mental Incapacity.°° A release may be 
avoidable because of the mental incapacity or incom- 
petence of the releasor at the time of giving the re- 


anty, or indemnity.** 


76. Pierce v. Parker, 4 Metc. 
(Mass.) 80; New York County Nat. 
eae v. Helm-Campbell Co., 109 NYS 
73. 


[a] Reason for rule.—‘Mere fu- 
ture possible rights cannot form the 
subject-matter of a release . . . be- 
cause they cannot possibly be in con- 
templation of the parties.” New York 
County Nat. Bank v. Helm-Campbell 
Co., 109 NYS 673, 674. 

77. Crawford NT Lockwood, 9 


HowPr (N. Y.) 547; Massion v. Mt. 
Sinai Congr., 40 Wyo. 297, 276 P 930. 


78. ‘Crawford v. Lockwood, 9 
HowPr (N. Y.) 547. 

79. Morgan vy. Missouri, etc., 
Go. 750) DexstCiv. Av 420; 110 SW ois, 


983. 


“To release or discharge one from 
any claim, demand, or action is uni- 
versally understood to apply to a 
claim, demand, or action owned or 
controlled by the party agreeing and 
undertaking to release and discharge 
another from such claim, demand, or 
action. It would be, to say the least, 
unusual, if not unprecedented, to ap- 
ply such terms to the claims, de- 
mands, or right of action of thir a par- 


ties.’ Morgan v. Missouri, etc., 
Co., supra. 

80. Powers v. Rittenberg, (Mass.) 
169 NE 913. 

‘81. Nason v. Chicago R. Co., 140 
Iowa 538, 118 NW 751. 

SQ bryant, vow Rich sseGrilly 2116 
Mass. 344, 103 NE 925, AnnCas1915B 
869. 

83. Morgan v. Missouri, etc., R. Co., 
50 Tex. Civ. A. 420, 110 SW 978. 

84. Cross references: 


Capacity to contract generally see 
Contracts § 44 
Release by: 
Agent: 
Generally see Agency §§ 277, 298-— 
300 


Of corporation see Corporations 
§§ 2326, 2329. 
Attorney se Attorney and Client § 
178 ; 


Bank cashier see Banks and Bank- 
ing § 163 texts and notes 48-51; 
§ 164 text and note 79. 
Beneficiary of claim for causing 
death see Death § 98. 
Decedent of claim for causing death 
see Death § 97. 
Directors of: 
Bank see Banks and Banking § 
154 text and note 5. 
Corporation see Corporations § 
2327. 
General manager of corporation see 
Corporations § 2329. 
Infant see Infants § 197. 


lease.°1 


Release by :—Continued 
Officer of corporation see Corpora- 

tions §§ 2326, 2328. 

Parent for child see Parent and 

Child § 140. 

Partner for partnership see Part- 

nership § 336. 

Personal or other representative of 
soak for causing death see Death 
Personal representative see Execu- 
tors and Administrators §§ 457, 

458. 

President of: 

Bank see Banks and Banking § 
158 text and ‘notes 38, 67; § 
164 text and note 79. 

Corperatien see Corporations 8 
328 

Tenant in common see Tenancy in 

Common [38 Cyc 105]. 

Trustee see Trusts [39 Cyc 291 note 

94]; Mortgages § 935. 

Release of: 
ee paces assignment see Bonds 


Chattel mortgage see Chattel Mort- 
gages § 471. 

Claim for causing death by: 
Beneficiary see Death § 98. 
Decedent see Death § 97. 
Personal or other repsentative see 

Death § 99. 

Corporation claim by: 

ee see Corporations §§ 2326, 
2329. 

Directors see Corporations § 2327. 

General manager see Corporations 
§ 2329. 

Onss see Corporations §§ 2326, 
2328. 

President see Corporations § 2328. 

Mortgage see Mortgages §§ 933-935. 

Total incapacity to contract as ground 
for cancellation of instruments see 

Cancellation of Instruments § 37. 


85. McNamara v. Boston El. R. Co., 
197 Mass. 383, 83 NE 878. 


[a] Statute prohibiting employees 
to waive the benefit thereof regarding 
the maintenance of actions for inju- 
ries construed not to apply to accrued 
causes of action. Fleming v. South- 
ern R. Co., 131 N. C. 476, 42 SE 905, 
132 N. C. 714, 44 SE 551. 


86. See Contracts § 44 note 63. 


87. Goff v. Oberteuffer, 3 Phila. 
(Pa.). 71. And see cases infra this 
note. 


[a] Where a contract has been 
made for the benefit of a third person, 
who has knowledge of and assented 
thereto, the original promisee cannot 
release the third person’s right. Ets- 
cheid vy. Baker, 112 Wis. 129, 88 NW 
52. 


A debt due to the state bank 


[b] 
Ernst 


may be released by the state. 
v. Ernst, 1 I. 316° 


Mental incapacity or incompetence suffi- 


_ [ce] One joint owner cannot enter 
into an agreement to waive the right 
of his coOwner to set up title to the 


property. Hawkins v. Collins, 61 S. 
CAS oom So EOce 
[d] Release of indemnitee.—In- 


‘sured steamers having been driven 


ashore, a wrecking company contract- 
ed with the underwriters to release 
the vessels for a specified sum and to 
commence work as soon as they could 
assemble the plant, and guaranteed 
to complete the same before a certain 
date. It was held that, the owners 
of the vessels not being parties to 
such contract, the underwriters had 
power to release the wrecking compa- 
ny from any liability for damages 
sustained by reason of their failure to 
comply with such agreement. Klauck 
Vv. Mederal Ins; (©0760) Mises 1707 sal: 
NYS 1037. 


88. Kilmartin v. Chicago, ete., R. 
Co., 137 Iowa 64, 114 NW 522. 


89. Dundee Chemical Works v. 
Connor, 46 N. J. Eq. 576, 20 A 50. But 
see Williams v. Smith, 7 L. J. Ch. O. 
S. 129 (where, because of the combi- 
nation of the ignorance and unpro- 
tected state of the releasors, their pe- 
cuniary distress, and their total want 
of all knowledge or information as to 
the methods or habits of business, 
with the great inadequacy of price, a 
court of equity set aside the releases). 


90. Mental condition as factor in 
fraud see infra § 89 


Mental weakness as ground for can- 
cellation of instruments generally see 
Cancellation of Instruments §§ 38-40. 


91. U. S.—Union Pac. R. Co. v. 
Harris, 158 U. S. 326, 15 SCt 843, 39 
eed: 1.0033 


Ala.—Southern R. Co. v. Jones, 21 
Ala. A. 547, 109 S 894. 


Ark.—Trumann Cooperage Co. v. 
Crye, 137 Ark. 293, 209 SW 278; St. 
Louis, etc., R. Co. v. Bearden, 107 Ark. 
363, 155 Sw 499 SNS. Louis, Ctcn. 
Co. v. Brown, 73 "Ark. 42, 83 SW 330) 
3 AnnCas 573. 


Cal.—Edmunds v. Southern Pac. 
Cor Ale iCall AL roe nelase esol 


Ga.—Smith v. Georgia R., 
131 Ga. 470, 62 SE 673. 
Ill.—Chicago, etc., R. Co. v. Lewis, 
109 Ill. 120; Clark v. American Bridge 
Co., 180 Ill. A. 1834; Pawnee Coal Co. 
v. Royce, 79 Ill. A. 469 [rev on other 
grounds 184 Ill. 408, 56 NE 621]. 
Ind.—Public Utilities Co. v.. Iver- 
son, 187 Ind. 672, 121 NE 33. 
Iowa.—Kilby v. Charles City West- 
ern R. Co., 191 Iowa 926, 183 NW 371 
Kan.—Foley v. Crawford, 125 Kan. 
252, 264 P 59; Missouri Pac. R. Co. v. 
Goodholm, 61 Kan. 758, 60 P 1066; 


etc Cor 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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cient to render a release avoidable may result from 
disease or physical injury, nervous shock, the use of 
opiates, or physical or mental pain.®” 
release void on this ground, it should appear that the 
releasor did not possess at the time of the execution 
of the release sufficient understanding to know the 
nature of the act and its effect,®* or carefully to con- 
sider his rights;°* and inability of the releasor care- 


Atchison, ete., R. Co. v. Cunningham, 
59 Kan. 722, 54 P 1055; Chicago, etc., 
Baton. Doyle; 18 Kan. 58. 


Ky.—New Bell Jellico Coal Co. v. 
Oxendine, 155 Ky. 840, 160 SW 7387; 
Southern R. Co. v. Brewer, 105 SW 
160, 32 KyL 43. 

Mass.—La Croix v. Boston El. R. 
Co., 223 Mass. 242, 111 NB 785. 


Soe a) ONS v. Alabama, etc., 
Co., 72 Miss. 22, 16 S 379, 73 Miss. "10, 
19 8 105; °55 AmSR 488. 

Mo.—State v. Stuart, 111 Mo. A. 478, 
86 SW 471. 

Nebr.—Perry v. Omaha _ Electric 
aent, etc., Co., 99 Nebr. 730, 157 NW 

ap 

N. J.—McGrail v. Jersey Cent. 
Mraet. Co..sc4) N. J. EQ. 2615.94 4 Si, 


N. Y.—Dixon v. Brooklyn City, ete.,. 


Re Cos 1.00 IN. YY. 170, 3 NE 65; Me- 
Laughlin v. Syracuse Rapid Transit 
R. Co., 115 App. Div. 774, 101 NYS 196. 
N. C.—Ipock v. Atlantic, ete., R. Co., 
158 N. C. 445, 74 SE 352. 
Oh.—Affield v. Paige Dairy Co., 30 
OVC AY, 433: 
Okl.—Charley v. 
114, 221° P 255. 


Norvell, 97 Okl1. 


Pa.—Gibson vy. Western New York, 
etc., R. Co., 164 Pa. 142, 30 A 308, 44 
AmSR 586. 


R. I.—Cooney v. Lincoln, 21 R. I. 
246, 42 A 867, 79 AmR 799. 


S. C—McKittrick v. Greenville 
Tract. Co., 84 S. C. 275, 66 SE 289, 


pe are Serene v. Nashville, ete., R. 
Co., 94 Tenn. 345, 29 SW 128. 


Tex.—Texas, etc., R. Co. v. Hub- 
bard, (Civ. A.) 169 SW 1058;. Mis- 
souri, ete., R. Co. v. Brantley, 26 Tex. 
Civ. A> 11, 62 SW 94. 


Wash.—Long v. Shirrod, 128 Wash. 
258, 222 P 482, 


Wis.—Mensforth v. Chicago Brass 
Co., 142 Wis. 546, 126 NW 41, 512, 135 
AmSR 1084. 


fa] Rule applied to person of un- 
sound mind.—Aikens v. Roberts, 164 
INYS 502. 

{b] Authorization of another.—An 
injured person, incapable of knowing 
and appreciating the effect and extent 
of a release, is incompetent to author- 
ize his brother to execute it for him. 
Gulf States Tel. Co. v. Evetts, (Tex. 
Civ. A.) 188 SW 289. 

[ec] Adjudication of mental incom- 
petency eight months after execution 
of a release is evidence only of in- 
competency as of the date of the ad- 
judication and not before. Abrahams 
v. Los Angeles Tract. Co., 124 Cal. 411, 
Se S26. 

{d] Undue haste (1) in securing a 
release from a person still suffering 
from a recent injury may cast sus- 
picion on the validity of the release 
(Orr v. Missouri Pac. R. Co., 98 Kan. 
120, 157 P 421; Atchison, etc., R. Co. 
Vv. Peck, 79 Kan. 413, 100 P 54; Jones 
v. Alabama, etc., R. Co., 72 Miss. 22, 
L6aSas tos wo Miss; 110,519 5S 105, 55 
AmSR 488; Girard v. St. Louis Car- 
Wheel Co.,” 46 Mo. A. 79; McGrail v. 
Jersey Cent. Tract. Co., "84 N. J. Hq. 
261, 94 A 81); (2) and should not be 
encouraged or judicially approvéd 
(Orr vy. Missouri Pac. R. Co., 98 Kan. 
120, 157 P 421). 


RELEASE 


To render a 


Rule limited to situations 
in addition to the mental in- 
releasor, there was 
invalidating factors. 
Ri Con Lom 


[e] 
where, 
capacity of the 
fraud or other 
So v. Seaboard Air Line 

GO. 2315 65, SH) 97.9. 


‘92. U. S.—Union Pac. R. Co. v. 
Harris; Tos Win S. io26) Lo Sot 843, 39 
needy 10038: 


Ill.—Chicago,‘ etc., R. Co. v. Lewis, 
109 Ill. 120; Chicago Union Tract. Co. 
v. Ludlow, 108 Ill. A. 357. 


Kan.—Atchison, ete., R. Co. v. Cun+* 
ningham, 59 Kan. 722, 54 P 1055; Chi- 
cago, etc., R. Co. v. Doyle, 18 Kan. 58. 


Mec Stata v. Stuart, 111 Mo. A. 478, 
86 SW 471. 


Pa.—Gibson v. Western New York, 
etc., R. Co., 164 Pa. 142, 30 A 308, 44 
AmSR ‘586. 


Tenn.—Byers v. Nashville, ete., R. 
Co., 94 Tenn. 345, 29 SW 128. 


Tex.—Turner v. Ontiberos, (Civ. A.) 
193 SW 1089; Missouri, ete., R. Co. v. 
Craig, 52’ Tex. Civ. A. 611, 114 SW 
850; Johnson _v. Gulf, etc., R. Co., 36 
Tex. Civ. A. 487, 81 SW 1197; Mis- 
souri, etc., R. Co. v. Brantley, 26 Tex. 
Civ. A. 11, 62 SW 94. 


Wash.—Long v. Shirrod, 128 Wash. 
258, 222 P 482 [cit Cyc]. 
* [a] Mere fact of illness and suffer- 
ing pain does not prove the releasor 
mentally incompetent. Smith v. 
Whitridge, 140 App. Div. 484, 125 NYS 
503. 


93. -U. S.—Union Pac. R. Co.- v. 
Harris; 158 U.S: 326, 15 SCt.843,. 39 
Teed: (00829 Union Pac! Re Covey. 


Whitney, 198 Fed. 784; 117 CCA 392; 
Barker v. Northern Pac.’ R. Co., 65 
Fed. 460. 


Ark.—St. Louis, ete., R. Co. v. Bear- 
den, Lot Arign 363, 15 SW 499 St. 
HLoyis, ete.,Rs Co. v~ Browns ts) Ark: 
42, 88 SW 332, 3 AnnCas 573. 


Ga.—Smith v. Georgia R., ete., Co., 
131 Ga. 470, 62 SE 673. 


Ill.—Chicago’ West Div. R. Co. v. 
Mills, 1054 Tl. 63; ‘Chicaso Union 
Tract. Co. v. Ludlow, 108 Ill. A. 357. 


Kan,—Foley v. Crawford, 125 Kan. 
252, 264 P 59; Remey v. Fowler Pack- 
ing Co., 90) Kan.' 224, 138 P 707; Chi- 
cago, etc., R. Co. v. Doyle, 18 Kan. 58. 


Ky.—Broadway Coal-Min. Co. v. 
Ortkies, 200 Ky. 8, 254 SW 4384; 
Louisville, etc., R. Co. v. Winkler, 162 
Ky. 843, 173 SW 151; New Bell Jel- 
lico Coal Co. v. Oxendine, 155 Ky. 840, 
160 SW 737. 

Miss.—Jones y. Alabama, 
Goi, 72 Missi 22, 16 'S) «3793 
110, 19'S 105, 55 AmSR 488. 

Mo.—Allgood v. Tarkio Electric, 
eicy Co., 222 Mo. A. 964, 6 SW (2d) 

Nebr.—Perry v. Omaha _ Electric 
ora etc., Co., 99 Nebr. 730, 157 NW 
O20, 


ete:, .R: 
73 Miss. 


N. Y.—McLaughlin v. Syracuse 
Rapid Transit R. Co., 115 App. Div. 
774, 101 NYS 196; Gould v. John Han- 
cock Mut. L. Ins. Co., 114 App. Div. 
312, 99 NYS. 833. 


N. C.—Ipock v. Atlantic, ete., R. Co., 
158 N. C. 445, 74 SE 352; Bean v. 
Western North Carolina R. Co., 107 
N. C. 731, 12 SE 600. 


=” ~ 's, 2 a 
b hy: 


[§ 27 


fully to consider his rights has been held sufficient, 
without the establishment of mental incompetency. 98 
Knowledge or notice of the releasor’s mental inea- 
pacity on the part of the releasee or third persons, 
at the time of accepting the release, need not be 
shown, in order to avoid it,°° unless the lack of such 
sufficient understanding is not shown by the party 
seeking to avoid the release.®? 


Oh.—Affield v. Paige Dairy Co., 30 
Ox CimAy 4338) 

Okl.—Charley v. Norvell, 97 Okl. 
114, 221 P 255; St.. Louis, etc., R. Co; 
v. Nichols, 39 Oki. 522, 136 P 159. 


Pa.—Spritzer v. Pennsylvania R. 
Co., 226 Pa. 166, 75 <A. 2563) Gibson: y. 
Western New York, ete., R. Co., 164 
Pa. 142, 30 A 308, 44 AmSR 586. 


R. I.—Cooney v. Lincoln, 21 R. I. 
246, 42 A 867, 79 AmSR 799. 


Tex.—Turner y. Ontiberos, (Civ. A.) 
193 SW 1089; Atchison, etc., R. Co. v. 
Smith, (Civ. A.) 190 SW 761 [rev on 
other grounds (Commn. A.) 232 SW 
290]; Texas, ete., R. Co. v. Hubbard, 
(Civ. A.) 169 SW 1058; Missouri, etce., 
R. Cov v. Craig, 44 Tex. Civ.\ AS 583; 
98 SW 907; Johnson v. Gulf, ete., R. 
Co., 36 Tex. Civ. A.,487, 81 SW 1197. 

[a] Rule applied to_ intoxicated 
releasor.—(1) In general. St. Louis, 
etc., R. Co. v. Bowles, 63 Tex. Civ. A. 
23, 131 SW 1176. (2) Intoxication as 
affecting contracts generally see 
Drunkards §§ 114-123. 

[b] Mere weakness of mind will 
not avoid a release. Rowe v. Fair, 
157 Miss. 326, 128 S 87; Jones v. Ala- 
bama, etc., R. Co., 72 Miss. 22, 16 S 


i 73 Miss. 110, 19 S 105, 55 AmSR 
; 8. 


[ec] Notice.—The mere fact that a 
person injured by a street car, and 
claiming that she was in such condi- 
tion of mind from the accident that 
she did not know she was signing a 
release, was carried to the office of 
the company’s surgeon and received 
attention does not put her on notice 
that such service was rendered as 
the consideration of a release. Mc- 
Kittrick v. Greenville Tract. Co., 84 
S. C. 275, 66 SE 289. 

94. McGrail v. Jersey Cent. Tract. 
Co., 84 N. J. Eq. 261, 94 A 81; Mens- 
forth v. Chicago Brass Co., 142 Wis. 
546, 126 NW 41, 512, 185 AmSR 1084. 

95. Owens v. Norwood-White Coal 
Co., 188 Iowa 1092, 174 NW 851. 


96. Cal.—Carr v. Sacramento Clay 
yo ae CB 3b Gal. A, 439 170 ee. 
446 


Pal Gibson v. Western New York, 
etc., R. Co., 164 Pa, 142, 30 A 308, 44 
AmSR 586. 


R. I.—Clark v. New York, etc. R. 
Co., 35 Ri To 479, 87% A206. 

Tex.—Johnson v. Gulf, ete., R. Co., 
36 Tex. Civ. A. 487, 81 SW 1197. 


Wash.—Roberts v. Pacific Tel.» etc., 
Co.,, 98 Wash. 274, 160 P 965 [not foll 
West v. Seaboard Air Line R. Co., 154 
N. C. 24, 69 SE 676; West v. Sea- 
board Air Line R. Co., 151 N. C. 231, 
65 SE 979]. 

Contra West v. Seaboard Air Line 
R. Co., 154 N. C..24, 69 SEH 676, 6738 
(both the sanity of the . [re- 
leasor] and his apparent mental con- 
dition and the fairness of 
the settlement must be de- 
termined by conditions then existing, 
of which defendant’s agent was fixed 
with notice or knowledge’); West v. 
Seaboard Air Line R. Co., 151 N. C. 
231, 65 SE 979. 

97. Conney v. Lincoln, 21 R. I. 246, 
42 A 867, 79 AmSR 799; Roberts v. 
Pacific Tel., etc., Co., 98 Wash. 274, 
160 P 965. , 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 28-29] 


[§ 28] D. Reality of Consent®*—1. In General. 
It has been held that a release, being a contract,®? 
must, in order to be binding, be the result of a meet- 
ing of the minds between the parties! as to all the 
Formal consent may be unreal 
because of mental incapacity,’ or because of mis- 
misrepresentation,® fraud,® duress,’ or undue 
A releasor will not be permitted to 
avoid the effect of the release merely because after 
executing it he repents his action.® 
which the releasor, induced by the releasee, sends 
with a letter reserving certain claims, will not be 
binding on him with respect to those claims.!° 


matters involved.? 


take,* 
influence.§ 


RELEASE 


Mistake; 


A final release 


[§ 29] 2. Mistake+1—a. Nature of Invalidating 


98. Reality of consent to contracts 
generally see Contracts §§ 245-338. 

99. See supra § 1. 

1. D. C.—Baltimore, 
v. Morgan, 35 App. 195. 

Ill.—Chicago Union Tract. Co. v. 
Ludlow, 108 Ill. A. 357. 

Kan.—Koontz v.° Weide, 
709, 208 P 651. 


Nebr..—Swan vy. Lincoln Terminal 
Co., 103 Nebr. 36, 170 NW 497. 


CLC. Lv OO: 


111 Kan. 


Oh.—Mutual L. Ins. Co. v. Svona- 
vec, 32 Oh. A. 195, 166 NE 905. . 

2. Baltimore, etc., R. Co. v. Mor- 
ram s>-App..CDy-Ca).b95b. 

8. See supra § 27. 

4 See infra §§ 30-82. 

5. See infra § 33. 

6. See infra §§ 34-41. 

7. See infra § 42. 

8. See infra § 43. 

9. Claflin--Co. v. Dacus, 59 Fed. 
998; Owens v. Norwood- White Coal 


Co., 188 Iowa 1092, 174 NW 851; Giss- 
ing v. Eaton Co., 25 Ont. L. 50, 2 Ont 
WN 10622, 19 OntWR 939 {aff 20 Ont 
WR 324]. 


10. Noel Constr. Co. v. U. S., 50 
Ct. “Elz 98; 
11. Mistake as: 
Affecting: 
Contract generally see Contracts §§ 
246-271. 


Priority of mortgage released see 
Mortgages § 548 
Release of claim against beneficial 
society see Mutual Benefit Insur- 
ance § 203. 
Ground and subject of jurisdiction in 
equity see Equity §§ 62-69. 
Ground for cancellation of: 
Instrument generally see Cancella- 
tion of Instruments §§ 17-22. 
Release of mortgage see Mortgages 
§ 993. 


12. Mutual mistake: 
As affecting contract generally see 
Contracts §§ 259-266. 


Of law see infra § 382. 


13. See infra §§ 34-41. 

14 See infra § 42. 

15. See infra § 43. 

16. See supra § 27. 

17. U. S.—Simpson v. Pennsylva- 
nia R. Co., 159 Fed. 423, 86 CCA 403; 
Cramp, ete., Ship, etce., Bldg. Co. v. 

46=CtaiCl. 521 aft. 239 U.S: 


221, 36 SCt 70, 60 L. ed. 238]. 


Ala.—Birmingham R., etce., 
Jordan, 170 Ala. 530, 54 S§ 280. 


Colo.—Colorado Springs, etc., R. Co., 
v. Huntling, 66 Colo. 515, 181 P 129. 


Iowa.—Pahl v.- Tri-City R. Co., 190 
Iowa 1364, 181 NW 670; Owens v. 
Norwood White Coal Co., 157 Iowa 
889, 138 NW 483, 133 NW 716; Douda 
v. Chicago, ete., R. Co., 141 Iowa 82, 
119 NW 272. 


(Gos Va 


Ky.—Eldridge v. Bromley, 6 Ky. 


Op. 746 
Mass.—Costello v. Hayes, 249 Mass. 
349, 144 NE 368. 


Mo.—Anderson vy. Meyer Bros. Drug 
Co., 149 Mo. A. 554, 130 SW 829, 835 
[cit Cyc]. 

N. H.—Sherburne v. Goodwin, 44 N. 
1S Aria bear alee 


N. Y.—Kirchner v. New Home Sew- 
ine Mach: "Con “iso Ney. 182; 30 NE} 
1104; Duff v. Hutchinson, 57 Hun 
1525710 NYS 8572 


N. C.—White v. Richmond, ete., R. 
Co., 110 /N. C) 456) 15 S197. 


Or.—Nielsen v. Portland Gas, ete., 
Cojel6lOr. 505. Peer bb 4: 


Pa.—Kane v. Chester Tract. Co., 
186 Pa. 145, 40 A 320, 65 AmSR 846. 


Tex.—El Paso, etc., Co. v. Kramer, 
(Civ. A.) 141 SW 122. 


Vt.—Blackmer v. Wright, 
377. 


Ont.—Kent v. Ocean Acc., etce., 
Corp., 20 Ont. L. 226, 13 OntWR 1072; 
Coulson NC Macpherson, Does tee Q! 
BP £295= Duross vv Duross, L9yUine. @: 
Ish S7( 

But see Gee v. Spencer, 1 Vern. Ch. 
32, 23 Reprint 286 (release of money 
due by devise set aside on the ground 
of misapprehension). 

[a] Mistake as to nature or effect 
of release.—Simpson v. Pennsylvania 
R. Co., 159 Fed. 423, 86 CCA 403; Cos- 


ge Vt. 


-tello v. Hayes, 249 Mass. 349, 144 NE 


368. 
[b] Ignorance of fact of personal 


injury.—Simpson y. Pennsylvania R. 
Co., 159 Fed. 423, 86 CCA 403. 


[c] Mistake as to nature or extent 
of injuries.—Colorado Springs, etc., 
R. Co. v. Huntling, 66 Colo. 515, 181 
P1292 Pahleyve MrieCity oR Coss190 
Iowa 1364, 181 NW 670; Owens v. 
Norwood White Coal Co., 157 Iowa 
389, 1388 NW 483, 133 NW 716; Douda 
v. Chicago, ete., R. Co., 141 Iowa 82, 
119 NW 272; Nielson v. Portland Gas, 
etc. €o.,2 76, Or. 505; 147 “P5545 El 
Paso, etc., Co. v. Kramer, (Tex. Civ. 
A.) 141 SW 122. 


[d] Reliance on releasor’s own 
physician.—Colorado Springs, etce., R. 
Co._v. Huntling,, 66 Colo. 515, 181 P 
129; Douda v. Chicago, etc., R. Co., 
141 Iowa 82, 119 NW 272. 


18. Mix v. Downing, 176 Minn. 156, 
222 NW 913; Nadeau v. Maryland 
Casualty Co., 170 Minn. 326, 212 NW 
595; King v. International Lumber 
Co., 156 Minn. 494, 195 NW _ 450; 
Kirchner v. New Home Sewing Mach. 
Go., 135 N. Y. 182, 31 NE 1104; Bean 
v. Western North Carolina R. Co., 107 
N. C. 731, 12 SE 600; Skilbeck v. Hil- 
ton, L. R. 2 Eq. 587. And see infra 
§ 31. 


19. 
587. 


Skilbeck v. Hilton, L. R. 2 Eq. 


Mutual Mistake.* 
fact on the part of one of the parties to a release, in 
the absence of a showing of fraud,!* duress,'* undue 
influence,> or mental incapacity,1® is not sufficient 
ground for the avoidance of a release.?* 
er hand, where a mistake exists on the side of the 
releasor, and is known to, and fraudulently or un- 
fairly taken advantage of by, the releasee, relief will 
be granted,!§ at least in the absence of a showing of 
negligence on the part of the releasor.'® 
the releasor can show that the release was executed 
by mutual mistake, as between himself and the re- 
leasee, of a past or present fact,?° material to the 
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A mere mistake of 


On the oth- 


And where 


U. S.—Lion Oil Refining Co. v. 
Albritton, 21 F. (2d) 280; U.S. Cart- 
ridge Cos VU.S 5 62 Cty Clie2145) ba= 
vis v. District of Columbia, 20 Ct. Cl. 
157. 


Ariz.—Atchison, etc., R. Co. v. Ree 
terson, 34 Ariz. 292, 271 P 406. 


Ark.—F. Kiech Mfg. Co. v. James, 
164 Ark. 187, 261 SW 24; St. Louis, 
Cie. COm vs Hambright, 87 Ark. 614, 
113 SW 803. 

Cal.—O’Meara v. Haiden, 204 Cal. 
354, 268 P 334, 60 ALR 1381. 
Conn.—Chapman v. Allen, 

152, 14 A 780. 

Del.—Tatman v. Philadelphia, ete., 
R. Co., 10 Del. Ch. 105, 85 A 716. 

Ga.—Morris v. Seaboard Air Line R. 
Co., 28 Ga. A. 554, 99 SH 133. 

Ill.—Munnis v. Northern Hotel Co., 
2S eel AL 50. 

Iowa.—Seymour v. Chicago, etc., R. 
Co., 181 Iowa 218, 164 NW 352; Red- 
dington v. Blue, 168 Iowa 34, 149 NW 
933. 

Kan.—Pulley v. Chicago, 
Co., 122 Kan. 269, 251 P 1100. 

Ky.— Louisville, ete, R. Co. v. 
Crutcher, 135 Ky. 381, 122 Sw 191. 

Minn.—Mix vy. Downing, 176 Minn. 
156, 222 NW 913; Richardson v. Chi- 


20. 


56 Conn. 


ete, “Re 


cago, etc., R. Co., 157 Minn. 474, 196 
NW 643; Nelson v. Chicago, ete., R. 
Co., 111 Minn. 193, 126 NW. 902, 20 


AnnCas 748. 


Mo.—Anderson v. Meyer Bros. Drug 
Co., 149 Mo. A. 554, 130 SW 829, 835 
[eit Cyc]: : 

Mont.—Carlson v. Northern Pac. R. 
Co., 82 Mont. 559, 268 P 549. 


Nebr.—Simpson v. Omaha, etcec., R. 
Co., 107 Nebr. 779, 186 NW 1001. 


N. H.—McIsaac v. McMurray, 77 
Ne o. ae 93 A 115, LRA1916B 769 
[quot Cyc]. 

N. Y.—Kirchner v. New Home Sew- 
ing Mach. Co., 1385 N. Y. 182, 31 NE 
1104; Lawrence’ v. American Nat. 
Bank, 54 N. Y. 432; Miles v. New 
York Cent. R. Co., 195 App. Div. 748, 
185 NYS 941, 178 NYS 6387; Dominicis 
v. Ui S. Casualty Co., 132 App: Div. 
5538, 116 NYS! 9765: 


Okl.—Davis v. Higgins, 95 Okl. 32, 
217 P 193 [quot Cyc]. 

Pa.—Currier v.' Bilger, 149 Pa. 109, 
24 A 168. 

Tex.—Houston, etc, R. Co. v. 
Brown, (Civ. INDY 69 SW 651. 

Va.—Kirkbride v.. Keys Planing 
Mill Co., 116 Va. 680, 82 SE 750. 

Wis.—Granger v. Chicago, ete., R. 


Co., 194 Wis. 51, 215 NW 576. 
Eng.—In re Garnett, 31 Ch. D. 1. 
But see Baker v. Baker, 28 N. J. L. 

18, 19, 75 AmD 243 (“it is no answer 

to a plea of release that the parties 

supposed the debt had been paid, 
when it had not, and therefore exe- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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release or the agreement to release,?* as where there 
was a mutual mistake as to the nature, extent, or 
degree of gravity of the releasor’s injury,** the re- 
lease will be avoided, unless it further appears that 
the parties intended that claims for all injuries, 


cuted the release. Mistake is no rea- 
son for disputing the release; by it 
the parties are estopped—intention 
has passed into fact—it is done; it 
is settled—that is the import of 
seal’). 

[a] Well-considered cases.—Sey- 
mour v. Chicago, ete., R. Co., 181 Iowa 
218, 164 NW 352; MclIsaac v. McMur- 
ray, 77 N. H. 466, 93 A 115, LRA1916B 
769 (both reviewing authorities). 

[b] “Purchase of peace . 

(1) as expressing a test of the bind- 
ing force of a release in spite of mu- 
tual mistake . means that the 
parties in making the release agree 
in effect that it shall not be set aside 
for such mistake. In general defini- 
tion it. negatives an understanding 
that the issues of liability and results 
of the injury are of the essence of 


making the release.” Poti v. New 
England Road Mach. Co., 83 N. H. 
RoC L LOANS. FOSS, (OSoe saC2on Let 


. [the result] is sought to be 
accomplished by means of compensa- 
tion, then a material mistake in the 
measurement of compensation gives 
the right to have the release canceled, 
on the theory of cancellation for mu- 
tual mistake applicable to contracts 


generally.” Poti v. New England 
Road Mach. Co., supra. 
21. U. S—Great Northern R. Co. 


v. Fowler, 136 Fed. i118, 69 CCA 106 
[certiorari den 197 U. S. 624 mem, 25 
SCt 800 mem, 49 L. ed. 911 mem]; Da- 
vis v. District of Columbia, 20 Ct. Cl. 
tt 
Ariz.—Atchison, ete., R. Co. v. Pe- 
terson, 34 Ariz. 292, 271 P 406. 


4 5 ; ., R. Co. v. Mor- 
gan, 115 Ark. 602, 174 SW 546. 

Cal.—O’Meara v. Haiden, 204 Cal. 
354, 268 P 334, 60 ALR 1381. 

Conn.—Chapman vy. Allen, 56 Conn. 
152, 14 A 780. 

Del.—Tatman v. Philadelphia, ete., 
RCo, 10 Dell Ch; £05,385 2A" 716: 

Til. 
yen Tl. Ay 50. 


Iowa.—Reddington v. Blue, 168 
Iowa 34, 149 NW 933. 
Kan. 


etc., R. 
Co.,.120 Kan. 244, 243 P 269. 


Minn.—Richardson vy. Chicago, etc., 
R. Co., 157 Minn. 474, 196 NW 643. 


Mo.—Anderson v. Meyer Bros. Drug 
Co., 149 Mo. A, 554, 130 SW 829, 835 
feisncycil: 

Mont.—Carlson v. Northern Pac. R. 
Co., 82 Mont. 559, 268 P 549. 


Nebr.—Simpson v. Omaha, ete., R. 
Co., 107 Nebr. 779, 186 NW 1001. 


N. H.—McIsaac v. McMurray, 77 
N. H. 466, 98 A 115, LRAI916B 769 
[quot Cyc]. 


N. Y.—Dominicis v. U. S. Casualty 
Con132) Apps Div. 553; 216 NYS 975: 


Okl.—Chicago, etc., R. Co. v. Per- 
kins, sb vOkl. 233, 242P 1535; Davis 
v. Higgins, 95 Okl. 32, 217 P1938 [quot 
Cye). 

Pa.—Currier v. Bilger, 149 Pa. 109, 
24 A 168 

Tex. er onston ete; . ER: 
Brown, (Civ. A.) 69 SW 651. 

Wis.—Bussian v. Milwaukee, etc., 
R. Co., 56 Wis. 325, 14 NW 452. 

Eng.—In re Garnett, 31 Ch. D. 1; 
Hore v. Becher, 12 Sim. 465, 35 Eng 
Ch 393, 59 Reprint 1211. 


Con Vs 


RELEASE 


22. U. S.—Great Northern R. Co. 
v. Fowler, 197 U. S. 624, 25 SCt 800, 
49 L. ed. 911 [den certiorari 136 Fed. 
118, 69 CCA 106]; Lion Oil Refining 
Co. v. Albritton, 21 F. (2d) 280; Great 
Northern R. Co. v. Reid, 245 Fed. 86, 
157 CCA 382; Lumley v. Wabash R. 
Co., 76 Fed. 66, 22 CCA 60. 


Ariz.—Atchison, etc., R. Co. v. Pe- 
terson, 34 Ariz. 292, 271 P 406. 


Ark.—F. Kiech Mfg. Co. v. James, 


164 Ark. 137, 261 SW 24; St. Louis, 
ete., R. Co. v. Morgan, 115 Ark. 602, 
174 SW 546; St. Louis, etc., R. Co. 


v. teed 115 Ark. 529, 171 SW 1187. 


al.—O’Meara v. Haiden, 204 Cal. 
361, 268 P 334, 60 ALR 1381. ‘ 


Del.—Tatman v. Philadelphia, etc., 
RCo: Lobel. Ch, 105, SoA 746. 


Iowa.—Owens v. Norwood-White 
Coal Co., 188 Iowa 1092, 174 NW 851; 
Malloy v. Chicago Great Western R. 
Co., 185 Iowa 346, 170 NW 481; Red- 
dington v. Blue, 168 Iowa 34, 149 NW 
933. 


Kan.—Reaves v. Swift, 124 Kan. 
622, 261 P 576; Koshka v. Missouri 
Pack R.iCom lidvicans 126) 207 P2031 


Wolf v. Cudahy Packing Co., 105 Kan. 
317, 182 P 395; Smith v. Kansas City, 
102 Kan: 518) 171 P 9: 


Minn.—Richardson v. Chicago, etc., 
R. Co., 157 Minn. 474, 196 NW 643; 
Nygard v. Minneapolis St. R. Co., 147 
Minn. 109, 179 NW 642; Althoff v. 
Torrison, 140 Minn. 8, 167 NW 119. 


Nebr.—Simpson v. Omaha, etc., R. 
Co., 107 Nebr. 779, 186 NW 1001. 


N. H.—Poti v. New England Road 
Mach. Co., 838 N. H. 232, 140 A 587; 
McIsaac v. McMurray, 77 N. H. 466, 
03 AMIN Ss bree Aul Out 63) 07.69% 


N. Y.—Dominicis v. U. S. Casualty 
Co., 182 App. Div. 558, 116 NYS 975. 


Louis-San Francisco R. 
Co. v.. Cauthen; 112 OL 256,241 P 
188, 48 ALR 1447 [certiorari den 270 
U. S. 656 mem, 46 SCt 353 mem, 70 
L. ed. 784 mem]. 


Tex.—Houston, ete, R. Co. v. 
Brown, (Civ. A.) 69 SW 651. 


is. E ete., R. 
Co., 194 Wis. 51, 215 NW 576; Bussian 
v. Milwaukee, etc., R. Co., 56 Wis. 
325, 14 NW 452. 

[a] Bule applied despite general 
language.—(1) Where the release is 
broad enough in its terms to cover all 
injuries resulting from the particu- 
lar incident. St. Louis-San Francisco 
R.NCov v.,Cauthen, (1h .OKIS 256, 240 
P 188, 48 ALR 1447 [certiorari den 
270 U., S. 656 mem, 46 SCt 353 mem, 
70 L. ed. 784 mem]. (2) “This prin- 
ciple would apply even if there were 
im addition general language follow- 
ing. the description of specific inju- 
ries, for the general language would 
be held to refer to the specific inju- 
ries.” Tatman v. Philadelphia, etc., 
RR. CO. 10) Delew@n: 105-85) Alt 6 wos 
To same effect Lumley v. Wabash R. 
Co., 76 Fed. 66, 22 CCA 60. 


[b] Opinions as to extent and con- 
sequences distinguished.—‘It does 
not follow that an opinion as to the 
extent of an injury is part of the opin- 
ion as to consequences merely because 
the latter is predicated upon the for- 
mer. The opinions are in reality sep- 
arate; one relates to facts of the past 
and present, and the other relates to 
an inquiry into the future.” Poti v. 
New England Road Mach. Co., 83 N. 
H. 232, 140 A 587, 589. 


[§ 29 


whether known or unknown at the time of the execu- 
tion of the release, be relinquished.?* 
in propkeey, or in opinion, or in belief relative to an 
uncertain future event,** such as the probable devel- 
opments from, quickness of recovery from, and the 


But a mistake 


Innocent misrepresentation see in- 
fra sisio. 


23. Del.—Tatman v. Philadelphia, 
etc., Ry Co., 10, Del. ‘Ch. 105, 35: As tiee 
Ga. 
R. Co., 238 Ga. A. 554, 99 SE 133. 


Minn.—Richardson v. Chicago, etce., 
R. Co., 157 Minn. 474, 196 NW 643; 
Althoff v. Torrison, 140 Minn. 8, 167° 
NW 119. 


Nebr.—Simpson v. Omaha, etce., St. 
R. Co.y 107 Nebr. 779, 186 NW 1001. 


N. H.—Cogswell v. Boston, etc., R. 
Co., 78 N. H. 379, 101 A 145; MclIsaac 
v. McMurray, 77 N. H. 466, 93 A 115, 
LRA1916B 769. 


N. Y.—kKircher v. New Home Sew- 
ing Mach, Coz, 135° N, Yo 182,937 BNE 
1104. 


Tex.—Houston, ete., R. Co. v. Mc- 
Carty, 94 Tex. 298, 60 SW 429, 86 Am 
SR 854, 53 LRA 507 [rev 21 Tex. Civ. 
A. 568, 54 SW 421]; San Antonio, etc., 
R. Cove Polkawb? Dexy CivevA. 625: 
124 SW 226. 


[a] Reason for rule.—‘‘The par- 
ties are presumed to have had in mind 
the uncertainty as to the after effect 
of the injuries, and to have elected 
to make a final settlement which 
should be binding and _ conclusive 
whether such after effects should 
prove to be either more or less seri- 
ous than anticipated.” Richardson 
v. Chicago, ete., R. Co., 157 Minn. 474, 
196 NW 643, 644. 


24. U. S.—Chicago, etc., R. Co. v. 
Wilcox, 116 Fed. 913, 54 CCA 147. 


Ark.—Missouri Pace. R. Co. v. El- 
vins, 176 Ark. 737, 4 SW (2d) 528. 


Del.—Tatman v. Philadelphia, ete., 
RR Cos LosDel Ch 0 bw saaAe alos 


Iowa.—Haigh v. White Way Laun- 
dry Co., 164 Iowa 1438, 145 NW 473, 
50 LRANS 1091. 


Kan.—Atchison, ete., R. Co. v. Ben- 
nett, 63 Kan. 781, 66 P 1018. 


Minn.—Nelson v. Minneapolis St. 
R. Co., 61 Minn. 167, 68 NW 486; Doty 
v. Chicago, etc., R. Co., 49 Minn. 499, 
52 NW 1385. 


Misgs.—Alabama, ete, R. Co. v. 
Turnbull, 71 Miss. 1029, 16 S 346. 


Mo.—Homuth v. Metropolitan St. 
Ra Co, 129 Mos 629-3) SW903. 


Mont.—Carlson v. Northern Pac. R. 
Co., 82 Mont. 559, 268 P 549. 


Nebr.—Simpson vy. Omaha, etce., 
R. Co., 107 Nebr. 779, 186 NW 1001. 
N. H.—MclIsaac v. McMurray, 
N. H. 466, 938 A 115, LRA1916B 769. 


N. Y.—Miles v. New York Cent. R. 
Co., 195 App. Div. 748, 185 NYS 941, 
178 NYS 687. 


N. C,—Pass v. McClaren Rubbér Co., 
198 N,. C. 128, 150 SH 709. 


Okl.—Davis v. Higgins, 95 Okl. 32, 
217 P 193 [quot Cyc]. 


Pa.—Kane v. Chester Tract. Co., 186 
Pa. 145, 40 A 320, 65 AmSR "846: 
Seeley v. Citizens’ Tract. Cor Ves Pa. 
334, 36 A 229; Currier v. Bilger, 149> 
Pa. 109, 24 A "168. 


Tex.—Quebe v. Gulf, ete, R. Co., 
98 Tex. 6, 81 SW 20, 66 LRA 734, 


Utah.—Anderson v. Oregon Short 
Line R. Co., 47 Utah 614, 155 P 446. 

Wis.—Kowalke vy. Milwaukee Elec- 
tric R., etc., Co., 103 Wis. 472, 79 NW 
762, 74 AmSR 877; Continental Nat. 
Bank v. McGeoch, 92 Wis. 286, 66 NW 


St. 
ras 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


§§ 29-30] 


permanence of, a known injury,?° is not such a mu- 
tual mistake as will avoid the release. 
scious ignorance of a fact amount to mistake.?°® 
release set aside for mistake must be set aside as 
an entirety and cannot be affirmed in part and repu- 
diated in part;?7 and the right to relief may be lost 


by laches.?§ 


[§ 30] b. Effect of Signing Written Release?°— 
It is the duty of a releasor, hav- 
ing the ability and opportunity, to inform himself of 
the contents of the release before he executes it,*° 


(1) In General. 


606; jXlauber v. Wright, 52 Wis. 303, 
8 Nw 893. 


Eng.—Rideal v. Great Western R. 
Co., 1 EF. & F. 706, 175 Reprint 915. 

See Seymour vy. Chicago, etc., R. 
Co., i81 Iowa 218, 164 NW 352 (hold- 
ing that to invalidate a release on the 
ground of mutual mistake the mistake 
must be one of fact, and not an error 
in opinion). 

[a] Reason for rule.—‘‘A mistake 
as to the future unknowable effect of 
existing facts, a mistake as to the 
future uncertain duration of a known 
condition, or a mistake as to the fu- 
ture effect of a personal injury, can- 
not have this [invalidating] effect, 
because these future happenings are 
not facts, and in the nature of things 
are not capable of exact knowledge; 
and everyone who contracts in reli- 
ance upon opinions or beliefs concern- 
ing them knows that these opinions 
and beliefs are conjectural, and 
makes his agreement in view of the 
well-known fact that they may turn 
out to be mistaken, and assumes the 
chances that they will do so.” Chica- 
On Cte. bt CO.2 Van Waleox,, 1i6=ed. 
Cis O14 54 CCAG 147. 


[b] ‘Well-considered case.—Tat- 
man v. Philadelphia, etc., R. Co., 10 
Del. Ch. 105, 85 A 716 (reviewing au- 
thorities). 

254" UrS.—Chicago,, ete. R. Cos v. 
Wilcox, 116 Fed. 913, 54 CCA 147. 


Ark.-——Missouri. Pac. R. Co. vy. EHl- 
vins, 176 Ark. 7387, 4 SW (2d) 528; 
Francis v. St. Louis, ete., R. Co., 102 
Ark. 616, 145 SW 534. 

Iowa.—Malloy v. Chicago Great 
Western R. Co., 185 Iowa 346, 170 
NW 481; Haigh v. White Way Laun- 
dry Co., 164 Iowa 143, 145 NW 473, 
50 LRANS 1091; Nason v. Chicago, 
ete., R. Co., 140 Iowa 533, 118 NW 751. 

Kan.—Powell v. Kansas-Missouri 
Reeete.,CO., dial "Kan. 622, 24908 P: Gio 
Tucker v. Atchison, etc., R. Co., 120 
Kan. 244, 243 P 269. 

Minn.—Richardson v. Chicago, etc., 
R. Co., 157 Minn., 474, 196 NW 643; 
Althoft v. Torrison, 140 Minn. 8, 167 
NW 119. 

Mo.—Carroll v. United R. Co., 
Mo. A. 247, 1387 SW 303. 

Nebr.—Simpson v. Omaha, etc., St. 
R. Co., 107 Nebr. 779, 186 NW 1001. 

N. H.—MclIsaac v. McMurray, 77 N. 
H. 466, 93 A 115, LRA1916B 769 [quot 
Cyc]. 

N. Y.—Miles v. New York Cent. R. 
Col, 195 App. Div. 748,'185 NYS 941, 
178 NYS 637. 

N. C.—Pass v. McClaren Rubber Co., 
198 N. C. 128, 150 SE 709. 

Okl.—Chiecago, ete., R. Co. v. Per- 
kins, 115 Okl. 233, 242 P 535; Davis 
v. Higgins, 95°Okl. 32, 217 P 193 [quot 
Cyc]. 

Tex.—Texas Midland R. Co. v. Wil- 
son, (Civ. A.) 263 SW 1109. 

Utah.—Anderson y. Oregon Short 
Line R. Co., 47 Utah 614, 155 P 446. 
And see cases supra note 24. 

But see Viallet v. Consolidated R., 
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Nor does ¢on- 
IN. 


and to exercise prudence in signing it.?+ 
ject to qualifications to be pointed out,*? the widely 
held rule is that a releasor, having such ability and 
opportunity, or in the absence of fraudulent preven- 
tion or denial of opportunity,?* and whether or not 
he is able to read, will not be allowed to avoid the 
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Hence, sub- 


effect of the release by showing that he was ignorant 


etc., Co., 30 Utah 260, 84 P 496, 5 LRA 
NS 663 (where the erroneous opinion 
was recklessly given to the releasor 
by defendant’s physician, and had a 
tendency to deceive and mislead, and 
was made for the purpose of inducing 
a settlement); O’Brien v. Michigan 
Cent. R. Co., 19 Ont. L. 345, 14 OntwR 
581 (holding that where all parties 
including the physician, were appar- 
ently under the impression that at the 
end of the period for which he was 
being paid the releasor would be well 
and back at work, the finding of the 
trial judge against the validity of the 
release, because of his belief in the 
releasor’s statement that he intended 
to release only a claim to wages dur- 
ing his compulsory idleness, would 
not be disturbed). 


[a] Reason for rule.—‘‘The conse- 
quences which will follow in the fu- 
ture from known injuries depend upon 
so many unknown conditions and con- 
tingencies and will vary to such an 
extent in different individuals that 
they cannot be known with any degree 
of certainty. Mistakes in forecasting 
such consequences are mistakes of 
opinion, not of fact, and furnish no 
sufficient ground for annulling the 
release.” Richardson’ v. Chicago, ete., 
Sek 157 Minn. 474, 196 NW 643, 


[b] Equal knowledge of parties.— 
The condition of the releasor‘s leg is 
not a matter equally open to him and 
to the releasee’s physician who treat- 


ed it. Missouri, etce., R. Co. v. Haven, 
(Rex siCiveas AS) 200 SW 1152. 
[c] Particular statements held to 


be of fact and not opinion.—(1) State- 
ment by the releasee’s physician that 
the releasor ‘‘would be all right with- 
in thirty days.’ Atchison, ete., R. Co. 
v. Peterson, 34 Ariz. 292, 271 P 406. 
(2) Statement by the releasee’s physi- 
cian that the releasor’s leg ‘‘was all 
right and was well.’ Missouri, etce., 
R. Co. v. Haven, (Tex. Civ. A.) 200 SW 
iba ksyr% (3) A statement by the re- 
leasee’s physician that the releasor 
was “pretty well along toward being 
cured” is a representation as to ex- 
isting facts, and not a mere expres- 
sion of opinion as to future events. 
Granger v. Chicago, etc., R. Co., 194 
Wis. 51, 215 NW 576. 


Innocent misrepresentation see in- 
fra § 33. 


26. McIsaac v. McMurray, 77 N. H. 
466, 93 A 115, LRA1916B 769 [quot 
Cyc]; Seeley v. Citizens’ Tract. Co., 
179 Pa. 334, 36 A 229; Kowalke v. 
Milwaukee Electric R., ete., Co., 103 
Wis. 472, 476, 79 NW 762, 74 AmSR 
877. 


“Where a party enters into a con- 
tract, ignorant of a fact, but mean- 
ing to waive all inquiry, or waives an 
investigation after his attention has 
been called to it, he is not in mistake 
in the legal sense.”’ Kowalke v. Mil- 
waukee Electric R., etc., Co., supra. 


27. Skilbeck v. Hilton, L. R. 2 Hq. 
587; Pritt v. Clay, 6 Beav. 503, 49 
Reprint 920. 


28. Millar v. Craig, 6 Beav. 433, 
49 Reprint 893 (where a release has 


of its contents, or that he failed to read it, or to have 
it read to him, or that he relied on the statement of 
the releasee or his agent as to its contents,?* par- 
ticularly where the release contains a statement that 


been executed, and the parties have, 
for a long lapse of time, acquiesced 
in it, the mere proof of errors will not, 
in the absence of fraud, induce the 
court either to set it aside, or to give 
leave to discharge and falsify, but 
the principle must be taken with this 
qualification, that the nature and 
amount of the errors alleged and 
proved may have a very considerable 
effect in the consideration of the ques- 
tion whether the release was fairly 
obtained). 


29. Effect of signing written in- 
Are Y generally see Contracts §§ 


30. Shaffer v. Cowden, 88 Md. 394, 
41 A 786; Bennett v. Himmelberger- 
Harrison Lumber Co., 116 Mo. A. 699, 


94 SW 808; Williams v. Wilson, 18 
Misc. 42, 40 NYS 1132; Aderholt v. 
Seaboard Air Line R. Co., 152 N. C. 


411, 67 SE 978. 
and note 36. 


And see infra text 


31. Hannah v. Butts, 222 Mo. A. 
1098, 14 SW (2d) 8381. 

32. See infra text and notes 37, 38. 

33. See infra § 31. 


34. U. S—Union Pac. R. Co. Vv. 
Harris, 158 U. S. 326, 15 SCt 8437 39 L. 
ed. 1003; Simpson v. Pennsylvania R. 
Co., 159 Fed. 423, 86 CCA 403; Heck 
v. Missouri Pac. R. Co., 147 Fed. 775; 
Chicago, ete., R. Co. v. Belliwith, 83 
Fed. 437, 28 CCA 358; Barker v. 
Northern Pac. R. Co., 65 Fed. 460. 
But see The Henry :S. Grove, 22 F. 
(2d) 444, 446 (“a court should be slow 
to hold that a release becomes opera- 
tive as a matter of liability of which 
the releasing party may have been in 
ignorance, and which, in fairly inter- 
preting the document, was not in con- 
templation of the parties when it was 
made’) 3 

Ark.—Texas Co. v. Williams, 
Ark. 1100, 183 SW (2d) 309. 

Cal.—Smith v. Occidental, ete., SS. 
Co., 99) Cal. 462, 34 P.84-\ Rogers v. 
Atchison, etc., R. Co., 38 Cal. A. 343, 


178 
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Ga.—Jossey v. Georgia, etc., R. Co., 
109 Ga, 439, 34 SE 664. 


Ill—Hand v. Allen, 294 Ill. 35, 128 


NE 305; Hartley v. Chicago, etc., Tee, 
Coa T8903 AN Beso Sis aie eG 
DU Asal Tle See Rumszas v. Chicago, 
ete. IR. Coy, 1:96) TL AL 4a: 
Ind.—Hoerger vy. Citizens’ St. R. 
Co., 36 Ind. A. 662, 76 NE 328., 
Iowa.—Blossi v. Chicago, ete., R. 


Co., 144 Iowa 697, 123 NW 360, 26 LRA 
NS 255; Wallace v. Chicago, etc., R. 
Co., 67 Iowa 547, 25 NW 772. 


Kan.—Odrowski v. Swift, 99 Kan. 
163, 631, 162 PB 268; Atchison, etey 
R. Co. WV. Coltrane, 80 Kans 327, 102 
P 835; Atchison, etc., R. Co. v. Van- 
ordstrand, 67 Kan. 386, 73 P 113. 


Md.—Shaffer v. Cowden, 88 Md. 394, 
41 A 786; Spitze v, Baltimore R. Co., 
75 Md. 162, 23 A 307, 32 AmSR 378. 

Mass.—Willett v. Herrick, 258 Mass. 
585, 155 NE 589 [certiorari den 275 
U. S. 545 mem, 48 SCt 83 mem, 72 L. 
ed. 417 mem]; Gold v. Boston El. R, 
Co., 244 Mass. 144, 188 NE 251; Mc- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the releasor read it,?5 the reason most commonly 
assigned being that the releasor is estopped by his 
negligence from denying knowledge of the contents 
However, there is some authority 
to the contrary,?7 and for the holding that it is the 
duty of the releasee or his representatives to inform 


of the release.*®® 


Namara v. Boston El. R. Co., 197 Mass. 
383, 83 NE 878; Leddy v. Barney, 139 
Mass. 394, 2 NE 107. See Nutt v. Ald- 
rich, 267 Mass. 193, 166 NE 627 (“it is 
no defence to a release that a person 
signing it neither read it nor under- 
stood its import, in the absence of 
false representations or concealment 
as to its contents”); Costello v. Hayes, 
249 Mass. 349, 144 NE 368, 371 (‘the 
fact that [the releasor] did not or 
could not read the release or did not 
comprehend its import is immateri- 


al’). 
Mich.—Crawle Vv. Studebaker 
Corp., 183 Mich, y 462, 149 NW 1019. 


Miss.—Gunter v. Henderson Molpus 
Co., 149 Miss. 608, 115 S 720, 


Mo.—Higgins v. American Car Co., 
22 SW (2d) 1043; Dyrssen v. Union 
Hlectric Light, ete., Co.,.317 Mo. 221, 
295 SW 116; Reid v. St. Louis, etc., 
R. Co., 187 SW 15; Mateer v. Missouri 
Pac. BR. Co. 105 Mo. 320, 16 SW, 839); 
Allgood v. Tarkio EPlectric, ete., Co., 
222 Mo. A. 964, 6 SW (2d) 51; Hall v. 
Kansas City Southern R. Co., (A.) 209 
SW 582; Szwed v. Morris, 187 Mo. A. 
510, 174 SW 146; Anderson v. Meyer 
Bros, Prug: Co: 149 Mo. A. 554;. 130 
SW 829; Thompson v. Kansas City 
Western R. Co., 142 Mo. A. 234, 125 
SW 1190; Bennett v. Himmelberger- 
Harrison Lumber Co., 116 Mo. A. 699, 


94 SW 808; Shanley v. Laclede Gas- 
light Co., 63 Mo. A. 123; Girard v. St. 
Louis Car-Wheel Co., 46 Mo. A. 79. 


But see Houghtaling v. Banfield, 
(Mo. A.) 8 SW (2d) 1023 (where the 
releasor had no friend or counsel with 
him). 

Mont.—Carlson v. Northern Pac, R. 
Co., 82 Mont. 559, 288 P 549. 


Nebr.—Osborne v. Missouri Pac. R. 
Co., 71 Nebr. 180, 98 NW 685. 


N. J.—Hegedus v. Thomas Iron Co., 
94 N. J. L. 292, 110 A 822; Vellekoup 
v. Fullerton, 79 IN sedis, 16, 74 A 793. 


N. M.—Morstad v. Atchison, ete., 
R. Co., 23 N. M. 663, 170 P 886. 


N. Y.—Duane v. Paige, 82 Hun 139, 
31 NYS 310; Sehmidt v. Herfurth, 
28 N. Y. Super. 124; Williams v. Wil- 
son, 18 Mise. 42, 40 NYS 1132. See 
Schenfeld v. Hochman, 100 NYS 1020 
(“it is not necessary that [the re- 
leasor] should have read the release 
to make it binding upon him. If, 
-when he signed it, he believed it was 
a release, he would be bound by it’’). 


N. C.—Aderholt v. Seaboard Air 
Hine. Co. 152 N.\C; da 67 a site 


Oh.—Baltimore, et R. 
Bryant, 9 Oh. Cir. Cte 332, 6 On oir 
Dec. 418. 


Pa.—Hicks v. Harbison-Walker Co., 
212 Pa.,437, 61 A 958; Laird v. Tract. 
Co., 208 Pa. 574, 57 A 987; De Doug- 
las v. Union Tract. Co., 198 Pa. 430, 
48 A, 262; Pennsylvania, R. Co. v. 
Shay, 82 Pa. 198; Horsey v. Ciaroro, 
3 2 Dist. & Co, 657. 


C.—Harrison v. Couenern ree OOny 
3t § Cll LAR. SE 27 


Tenn.—Chattanooga ay Cie (OO sh 
Glaze, 146 Tenn. 49, 239 SW _ 394; 
Akard v. Standard Acc. Co., 8 Tenn. 
Civ, A. 497. 

Mex Texas Midland R. Co. v. 
Hurst, (Civ. A.) 262 SW 172; Mis- 
souri, etc., R. Co. v. Craig, 44 Tex. 
Civ. A. 583, 98 SW 907; Chicago R. 
Co. v. Williams, 37 Tex. Civ. A. 198, 
83 SW 248; Missouri, etc., R. Co. v. 
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release.?8 


Smith, 28 Tex. Civ. A. 565, 68 SW 
543. But see Grand Lodge C. K. P. 
v. Bleavins, (Civ. A.) 282 SW 949 
(where an instruction to this effect 
was held properly refused). 


W. Va.—Rutherford v., Rutherford, 
55 W. Va. 56, 47 SE 240. 


Wy ore Dollges yv. Skinner, 15 Wyo. 
233, 38 P 22 


See vias East Coast R. Co. 
Thompson, 93 Fla. 30, 111 S 525, "5a8 
[eit soy (apparently supporting 
rule); Kent v. Ocean Acc., etc., Corp., 
20. Ont.).4.) 226, 243; 15 ‘OntwR 177% 
[allowing app 13 OntWR_ 1072] 
(whether the releasor “read [the re- 
lease] or not is of no consequence 
for if he did not read it he should 
have done so’). 


Contra Jack vy. Nanoose Wellington 
Collieries, 35 B. C. 295, [1925] 3 Dom 
LR 398, [1925] 2 WestWkly 267. 


[a] Circumstances held not excus- 
ing releasor.—(1) Releasor ‘hurried. 
Atchison, etc., R. Co. v. Vanordstrand, 
6%. /Kan. 386, 73 P 113; Anderson, v- 
Meyer Bros. Drug Co., 149 Mo. A. 
554, 130 SW —829. (2) Releasor’s 
glasses not at hand. Higgins v. Amer- 
ican Car Co., (Mo.) 22 SW (2d) 1043; 
Morstad v. Atchison, ete., R. Co., 23 
Ni Me. +6637" 170 °P 886; Williams v. 
Wilson, 18 Misc. 42, 40 NYS 1132; 
Chicago R. Co. v. ‘Williams, 37 Tex. 
Civ. A, 198, 883 SW 248, (3) Reliance 
on releasor’s attorney. Hand vy, Al- 
len, 294 Ill. 35, 128 NE 305. Contra 
Pimpinello v. Swift, 25S NEE Y. 26 Oe 
170 NE 530. (4) Reliance on opinion 
of releasee’s attorney. Allgood v. 
Tarkio Electric, etce., Co., 222 Mo, A. 
964, 6 SW (2d) 51. 


[b] Rule applied to blind person. 
—Pacific Mut. L. Ins. Co. v. Webb, 
Loto Meds SUR S4 SC OAIT 60350 C the 
bare fact that [the re- 


leasor] was blind and not able to read 
affords her no legal protection’’); 
Hegedus v. Thomas Iron Co., 94 N. 
J. L. 292, 110 A 822. 

[ec] Due care in the selection of an 
interpreter is required. Blossi v. Chi- 
cago, etc., R. Co., 144 Iowa 697, 123 
NW 360, 26 LRANS 255. 


{d] Wife’s opportunity to read a 
release signed, without reading it, by 
her husband in her presence, does 
not import constructive notice of its 
‘contents to her husband. Pierson v. 
Kingman Milling Co., 91 Kan. 775, 139 
foxy [reh den 92 Kan, 468, 140 P 
1 4 


Presumption of knowledge of con- 
tents see infra § 99. 


35. Atchison, etc., R. Co. v. Colt- 
rane, 80 Kan, 317, 102 P 835. 
36. U. S.—Heck vy. Missouri Pac. 


R. Co., 147 Fed. 775. 


Ga.—Jossey v. Georgia, etc., R. Co., 
109. Ga, 439, 34 SE 664, 


Iowa.—Wallace v. Chicago, etc., R. 
Co., 67 Iowa 547, 25 NW 772. 


Md.—Shaffer ,v. Cowden, 88 Md. 394, 
41 A 786. 


Mo.—Higgins v. American Car Co., 
22 SW (2d) 1043; Allgood v. Tarkio 
Electric, ete., Co., 222 Mo. A. 964, 6 
SW (2d) 51; Hall. v. Kansas City 
Southern R. Co., (A.) 209 SW 582. 

Nebr.—Osborne v. Missouri Pac. R. 
Co., 71 Nebr. 180, 98 NW 685. 


N. M.—Morstad v. Atchison, 
R. Co., 23 N.. M. 663,°170 P S86. 


etc., 


eS 


[§ 30 


an illiterate releasor of the effect and content of the 
Where the releasee or his agent under- 
takes to read the release to the releasor, or to inter- 
pret or explain its contents to him, he must do so 
fully;°® and where the releasor’s inability to read 
the release or otherwise inform himself of its con- 


N. Y.—Williams v. ‘Wilson, 18 Mise. 
42, 40 NYS 1132. 


Pa.—Horsey v. Ciaroro, 3 Pa. Dist. 
& Co. 657. 


Tenn.—Akard v. Standard Acc. Co., 
8 Tenn. Civ. A. 497. 


Wyo.—Wallace v. Skinner, 15 Wyo. 
238, 88 P 221. 


“Failure to read [a release] proves, 
not fraud on the part of the [re- 
leasee], but carelessness on her own 
part. It would lead to endless con- 
fusion and uncertainty in all business 
transactions, if a person who executes 
without coercion or undue influence 
or persuasion, a solemn release un- 
der seal, can subsequently impeach it 
on the ground of her own careless- 
ness, though at the very time of its 
execution she might, had she seen fit, 
have advised herself fully as to the 
nature and effect of the act she was 
doing. She cannot invoke her own 
heedlessness to impeach her solemn 
release, and then call that heedless- 
ness some one else’s fraud. If she 
did not know what she was signing 
it was her plain duty to use her eyes 
and ascertain.” Shaffér v. Cowden, 
88 Md. 394, 400, 41 A 786 [quot Akard 
v. Standard Acc. Co., 8 Tenn. Civ. A. 
497, 501). 


[a] Other reason for rule.—The 
law presumes that a person “‘sui juris, 
in possession of his faculties, able to 
and [having] full opportunity to read 
the instrument which he _ signed,” 
knew its contents. Dryseen vy. Union 
Electric Light, ete., Co., 317 Mo. 221, 
295 SW 116, 117. 


37. Southern Pac. Co. v. Gastelum, 
(Ariz.) 283 P 719, 724 (holding, how- 
ever, that “if [the releasor] knew 
generally when he signed it what it 
meant, that its effect was to bar his 
right to sue, and he was in no way 
misled or did not know its purport 
but attached his signature careless- 
ly and with indifference to his rights, 
[the release] should be upheld’); 
Miller v. Spokane International R. 
Co., 82 Wash. 170, 143 P 981, 984 [not 
foll Pederson v. Seattle Cons. St. R. 
Co., 6. Wash. 202, 33 P 351; 34°22 66515 
Contra Pederson v. Seattle Cons. St. 
yn at 6 Wash. 202, 33 P 351, 34 P 
665. 


“We do not feel inclined to adopt 
. [the majority] view as an in- 
flexible rule, where the circumstances 
of the case show .that it would 
be taking dollars for cents. Litas 
idle to speak of a written instru- 
ment as a contract, when the \circum- 
stances tend to show, and the jury 
has found, that the mind of but one 
of the parties has acted upon the sub- 
ject-matter of the contract.” Miller 
v. Spokane International R. Co., su- 
pra. 


Reliance on releasor’s attorney see 
supra this note [a] Ye 


38. Southern Pac. Co. v. Gastelum, 
(Ariz.) 283 P 719; Miller v. Spokane 
International R. Co., 82 Wash. 170, 
143 P 981. 

39. Cal.—Smith v. Occidental, ete., 
SS. Co., 99 Cal. 462, 34 P 84. 

Conn.—Simeoli v. Derby Rubber 
Co., 81 Conn, 423, 71 A 546. 

Ill— Savage v. Chicago, etc., R. Co 
142 Ill. A, 342 {aff 238 THe 392; 87 
NE 377]. 


Mass.—McNamara y. Boston El. R. 
Co., 197 Mass. 383, 83 NE 878; 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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§§ 30-31] 


tents is due-to prostration or pain and suffering, his 
failure so to do is not prejudicial to his rights.*° 
{[§ 31] (2) Fraudulent Inducement.*? 
leasee or his agent fraudulently induces the releasor 
to sign the release without reading it or having it 


Oa v. French, 154 Mass, 339, 28 NE 


Minn.—Christianson v. Chicago, 
etc., R. Co., 67 Minn. 94, 69 NW 640. 

Miss.—Hackler yv. agen e tC.) , Ets 
Co., 157 Miss. 432, 128 S 325 

N. J.—Burik v. Dundee “Wéslen Co., 
66 N. J. L. 420, 49 A 442. 

Pa.—Palkovitz v. American Sheet, 


etc., Co., 266. Pa. 176, 109 A 789; In 
re Fischer, 189 Pa. 179, 42 A 8. 


40. U. S.—Union Pac. R. Co. 
Harris, 158 U. S. 326, 15 SCt 843, 35 
L. ed. 10038. 


Cal.—Smith v. Occidental, ete., SS. 
Co., 99 Cal, 462, 34 P 84. 


Conn.—Schneider v. Raymond, 106 
Conn. 72, 136 A 874. 


D, C.—Chesapeake, etc., R. Co. v. 
Howard, 14.App. 262 [aff 178 U. S. 
-153, 20 SCt 880, 44 L. ed. 1015]. 


Or.—Foster v. University Lumber, 
etc., Co., 65 Ore 46,1381 P 736. 


Wis.—Lusted v. Chicago, etc., 
Co, Ti Wis391,-36 NW 857. 


See Harlow y. Western Cartridge 
Co., 179 Ill. A. 515 (little weight can 
be attached to an instrument signed 
under such circumstances). 


ta] Test is whether the releasor, 
at the time of executing the release, 
was ill and suffering to such an ex- 
tent that it was a reasonable act up- 
on her part to sign the release with- 
out reading it, relying on the repre- 
sentations of the releasee’s agent as 
to its contents. Chésapeake, etc., R. 
Co. v. Howard, 14 App. (D. C.) 262 
[aff 178 U. S. 158, 20 SCt 880, 44 L. 
ed. 1015]. 


41. Fraud: 
Generally see infra §§ 34-41. 
Inducing signing of instruments gen- 
erally see Contracts § 250. 


42. U. S.—Gillespie v. Collier, 224 
Fed. 298, 189 CCA 534; Great North- 
ern R. Co. v. Kasischke, 104 Med. 440, 
43) CCA 626; Union - Pac. Ri Cor? v. 
Harris, 63 Fed. 800, 12 CCA 598 [aff 
158 Uj. S.1326, 15 SCt 843, 739° LL. ‘ed. 
1003]. 

Ala.—Illinois _ Cent. Co. 
Johnston, 205 Ala. 1, "87 8 866 eer 
tiorari den 255 U. 8. 564 mem, 41 SCt 
218 mem, 65 L. ed. 788 mem, and writ 
of error dism 254 U. S. 654 mem, 41 
SCt 375 mem, 65 L. ed. 459 mem]; 


R. 


Western R. Co. v. Arnett, 1387 Ala. 
414, 34 S 997. 
AK —— Ste IuOUISs) LeLGs, Etre 1 Ose Lve 


Reilly, 110 Ark. 182, 161 SW 1052; St. 
Louis, ete., R. Co. v. Smith, 82 Ark. 
105, 100 SW 884. 

Cal.—Meyer v. Haas, 126 Cal. 560, 
58 P 1042; Smith v. Occidental, etc., 
SS. Co., 99 Cal. 462, 34 P 84. 

Colo.—Rocky Mountain Fuel Co. v. 
Bakarich, 66° Colo. 275, 180. P- 754; 
Roberts v. Colorado Springs, etc., R. 
Corto Colon 188, LOL P59: 


D. C.—Washington R., ete., Co. v. 
McLean, 40 App. 465; Baltimore, etc., 
R. Co. v. Morgan, 35 App. 195; Chesa- 
peaks, etc., R. Co. v. Howard, 14 App. 

62. 


Ga.—Industrial L., ete., Ins. Co. v. 
Simmons, 41 Ga, A. 195, 152 SE 263. 


Tll.—Jackson v. Security Mut. L. 
Ins. Co., 233 Ill. 161, 84 NE 198 [aff 
135 Ill. A. 86]; Indiana, etc., R. Co. 
v. Fowler, 201 Ill. 152, 66 NE 394, 94 
AmSR 158 [aff 103 Ill. A. 565]; Pio- 
neer Cooperage Co. v. Romanowicz, 
186 Ill. 9, 57 NE 864; Chicago, etc., R. 
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If the re- 


Co. v. Lewis, 109 Ill. 120; Eagle 
Packet Co. v. Defries, 94 Ill. 598, 34 
AmR 245; Indiana, etc., R. Co. v. 


Fowler, 103 Ill. A. 565 [aff 201 Ill. 
152, 66 NE 394, 94 AmSR 158]; Gour- 
ley v. West Chicago St. R. Co., 96 Ill. 


A. 68; National Syrup Co. v. Carl- 
son, 47 Til. A.-178 [aff 155 Til. 210, 
40 NE 492]. 


Iowa.—Platt v. American Cement 
paencee Co., 169 Iowa. 330, 151 NW 


Ky.—Wisconsin Steel Co. v. Dixon, 
159 Ky. 488, 167 SW 682; Ross v. 
Oliver, 1152 icy 437, 2153 — SW5- 7565 
Louisville Veneer Mills Co. v. Cle- 
monts, 109 SW 308, 33 KyL 106. 


Mass.—Larsson v. Metropolitan 
Stock Exch., 200 Mass. 367, 86 NE 
940; McNamara v. Boston El. R. Co., 
197 Mass. 383, 83 NE 878; Bliss v. 
New York Cent., etc., R. Co., 160 Mass. 
447, 36 NE 65, 39 AmSR 504; Freed- 
iy v. French, 154 Mass. 339, 28 NE 


Mich.—Gilchrist  v. 
Mich. 210, 19 NW 959. 


Minn.—Erickson v. Northwest Pa- 
per Co., 95 Minn. 356, 104 NW 291; 
Christianson v. Chicago, etc., R. Co., 
67 Minn. 94, 69 NW 640. 


Miss.—Hackler v. Natchez, ete., R. 
Co., 157 Miss. 482, 128 S 325. 


Mo.—Ensler v. Missouri Pac. R. Co., 
23 SW (2d) 1034; Engle v. American 
Carin Gt Com. (CA, aos Wee SOL 
Childeris v. Northern Pac. R. Co., 
(A.) 218 SW 441; Robertson v. Fuller 
Constr. Co., 115 Mo. A. 456, 92 SW 
130; Austin v. St. Louis Transit Co., 
115 Mo. A. 146, 91 SW 450 


Nebr.—New Omaha Thomson-Hous- 
ton Electric Light Co. v. Rombold, 
68 Nebr. 54, 93 NW 966, 97 NW 10380. 

N, J.—Martin v. Righter, 10 N. J. 
Eq. 510. 

N. Y.—Kelly 


Manning, 54 


v. New York, 16 App. 
Div. 296, 44 NYS 628; Cohen vy. 
Schreiber, 60 Misc. 114, 111 NYS 702; 
Markowitz v. Metropolitan St. R. Co 
32 Misc. 751, 65 NYS 784; Cleary v. 
Municipal Electric Light Co., 19 NYS 
951 [aff 189 N. Y. 648, 35 NE 206]. 
N. C.—Butler v. Armour Fertilizer 
Works, 193 N. C. 632, 137 SE 813; 
McCall v. Toxaway Tanning Co., 152 
N. C. 648, 68 SE 136; eae Atlan- 


EaameLes, "Air Line R. Con LeseNe. Cc: 
125, 55 ‘SE 437, 
Oh.—Jones v. Pickle, 27 O. C. A. 


413; Lake Shore, etc., R. Co. v. Ehlert, 
25 abe CiteCl o3i.ns Oh; ‘Cir iCta NG 
S. 418. : 


Pa.—Gordon v. Great Atlantic, ete., 
Tea Co., 243 Pa. 330, 90 A.78; In re 
Fisher, 189 Pa. 179, 42 A 8. ' 


Tex.—Texas City Transp. Co. v. 
Winters, (Civ. A.) 193 SW 366 [rev on 
other grounds (Commn. A.) 222 SW 
541]; Missouri, ete., R, Co. v. Mor- 
gan, (Civ. A.) 163 SW 992 [rev on 
other grounds (Commn,. A.) 210 SW 
512]; Western Union Tel. Co. v. 
Walck, (Civ. A.). 161 SW 902; Chi- 
cago, ete., R. Co. v. Green, (Civ. A.) 
135 SW 1031; International, etc., R. 
Co. v. Shuford, 36 Tex. Civ. A. 251, 81 
SW 1189; International, etc., R. Co. 
v. Harris, (Civ. A.) 65 SW 885 [aff 
95 Tex. 346, 67 SW 315]; Houston, 
ener R. Co. v. Milam, (Civ. A.) 58 SW 
735. 


(Wis.—Albrecht v. Milwaukee, 
R. Co., 94 Wis. 397, 69 NW 63. 


“A person who can do so is ordi- 


etc., 


[53 C.J.] 1215 


read, and to rely upon his statement of its contents 
or effect, and such statement is fraudulent, the re- 
leasor may avoid the instrument,*? some authorities 
requiring that the false representation to have this 
effect, be reasonably calculated to, and do, induce the 


narily required to read a paper be- 
fore signing it, or if ‘he cannot read, 
he is required to request that it be 
read to him. This rule does 
not apply, however, in case of posi- 
tive fraud or false representation, 
made by another party, by which the 
person signing the paper is lulled into 
security or thrown off his guard and 
prevented from reading it and in- 
duced to rely upon such false repre- 
sentation or fraud. Nor does it ap- 
ply in such cases, where the person 
signing the paper is unable to read 
and fails to request that it be read 
to him, when the other party who re- 
lies upon the paper states its purpose 
and effect, and the person sought to 
be bound thereby reasonably relies 
upon such statement, and therefore 
fails to request that it be read to 
him.” Butler v. Armour Fertilizer 
Works, 193 N. C. 632, 137 SE 8138, 816. 


{a] TIllustrations of fraudulent 
statements relied upon.—(1) That the 
instrument was only a receipt. Gil- 
lespie v. Collier, 224 Fed. 298, 139 
CCA 534; Great Northern R. Co. v. 
Kasischke, 104 Fed. 440, 43 CCA 626; 
Washington R., etc., Co. v. McLean, 
40 App. (D. c.y 465; Platt v. Ameri- 
can Cement Plaster Co., 169 Iowa 330,° 
151 NW 408; Louisville, etc., R. Co. 
v. Crutcher, 135 Ky. 381, 122 SW 191; 
Erickson v. Northwest Paper Co., 95 
Minn. 356, 104 NW. 291; Ensler v. 
Missouri Pac. R. Co., (Mo.) 23 SW 
(2d) 1034; Engle v. American Car, 
etc., Co., (Mo. A.) 287 SW 801; Rob- 
ertson v. George A. Fuller Constr. 
Co., 115 Mo, A. 456, 92 SW 130; Cohen 
v. Schreiber, 60 Misc. 114, 111 NYS 
702; Markowitz v. Metropolitan St. 
R. Co., 82 Misc. 751, 65 NYS 784; Mc- 
Call v. Toxaway Tanning Co., 152 N. 
C. 648, 68 SEH 1386; Jones v. Pickle, 
27 O. C. A, 418; In re Fischer, 189 
Pa. 179; 42%A 8; Chicago; ete “Re Co: 
v. Green, (Tex. Civ. A.) 135 SW 1031; 
Houston, etc., R. Co. v. Milam, (Tex. 
Civ. A.) 58 SW 735. And-see cases in- 
fra § 87 note’ 97 [bl ().-@2) Bhat 
the instrument signed was merely a 
voucher. National Syrup Co. v. Carl- 
son, 47 Ill. A. 178 [aff 155 Ill. 210, 40 
NE 492]. (3) Paper misread by re- 
leasor to_ releasee. New Omaha 
Thomson-Houston Electric Light Co. 
v. Rombold, 68 Nebr. 54, 93 NW 966, 
97 NW 1030. (4) That instrument’ 
was a special, whereas it was a gen- 
eral, release. Martin v. ‘Righter, 10 
Needle Eq. 510. (5) That terms of re- 
lease were narrower than they in fact 
were. Gilchrist v. Manning, 54 Mich. 
210, 19 NW 959. (6) That releasor 
was signing only a _ hospital ae 
charge. International, etc., R. Co. 
Harris, (Civ. A.) 65 SW 885 Caff 95 
Tex. 346, 67 SW 315]. (7) That the 
instrument was a written statement 
that releasor bore no ill will to re- 
leasee. Alabama Western R. Co. v. 
Arnett, 137 Ala. 414, 34 S 997. (8) 
That the paper covered only incon- 
veniences and medical expenses and 
not personal injuries. St. Louis, ete., 
R. Co. v. Smith, 82 Ark. 105, 100 SW 
884. (9) That the instrument in- 
cluded only lost time, and excluded 
right of action for personal injuries. 
Smith v. Occidental, etc., Co., 99 
Cal. 462, 84 P 84. (10) That instru- 
ment comprehended damage to cloth- 
ing and did not include damages for 
personal injuries, which in fact it did. 
Bliss v. New York Cent., etc., R. Co., 
160 Mass. 447, 36 NE 65, 39 AmSR 
504. (11) That the instrument was 
merely a request for a doctor. Pio- 
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releasor not to make the investigation which he 


would otherwise have made.*? 
[§ 32] c. Mistake of Law.‘ 


jurisdictions, be set aside. 


excuses no one;** 


used.*® However, 


neer Cooperage Co. v. Romanowicz, 
186 Ill. 9; 57 NE 864. (12) That the 
instrument signed was merely an ac- 
knowledgment that releasor’s agents 
had expended certain money in his 
behalf. Eagle Packet Co. v. Defries, 
94 Ill, 598, 34 AmR 245. 


[b] Acts and conduct, as well as 
untrue spoken words, may constitute 
the fraudulent inducement.’ Wash- 
ington R. Co. v. McLean, 40 App. 
(D. C.) 465; Larsson v. Metropolitan 
Ge Exch., 200 Mass, 367, 86 NE 


[c] Passive fraud.—Actual intent 
to defraud or intentional misrepresen- 
tation is unnecessary in order to 
avoid the effect of the release, if it 
appears that “‘the statements or con- 
duct of said agent were reasonably 
calculated to mislead the. . [re- 
leasor] as to the true nature of the 
paper, and induce her to sign the same 
without reading it or having it read 
to her. The fraud . may 
be purely passive.” Washington R., 
ete., Co. v. McLean, 40 App. (D. C.) 
465, 472. See Kirchner v. New Home 
Sewing Mach. Co., 135 N. Y. 182, 31 
NE 1104, 1107 (‘‘the fraud . may 
have been purely passive’’). 


Reliance on fraudulent statement 
generally see infra § 36. 


43. Ensler v. Missouri Pac. R. Co., 
(Mo.) 23 SW (2d) 1034. 


44. Mistake of law as: 
Affecting contracts generally see Con- 
tracts §§ 267-270. 
Ground and subject of jurisdiction in 
equity see Equity § 69. 
Ground for: 
Cancellation of: 
Instrument generally see Cancel- 
lation of Instruments § 22. 
Release of mortgage see Mort- 
gages § 993. 
45. Carpenter v. Detroit Forging 
Co., 191: Mich. 45, 157 NW 874; White- 
hill v. Dacus, 49 S. C. 273, 27 SE 200. 


Mutual mistake generally see supra 
§ 29. 


46. Crum v. Sawyer, 132 Ill. 443, 


24 NE 956; Parmelee v. Lawrence, 44 
Til. 405. 
47. See Evidence § 85. 


48. U.S.—dJoy v. Wurtz, 13 F. Cas. 
No. 7,055,,2, Wash. C..C. 266. 


Colo.—Denver, etc., R. Co. v. Sulli- 
van, 21 Colo. 302, 41 P 501. 


Ga.—Jossey v. Georgia Southern, 
etc., R. Co., 109 Ga. 439, 34 SE 664. 


Ill. Crum v. Sawyer, 132 Ill. 443, 
24 NE 956; 
44 Ill. 405. 


Mass.—Squires v. Amherst, 145 
Mass. 192, 13 NE 609. See Rosenberg 
v. Doe, 148 Mass. 560, 562, 20 NE 176 
(“the presumption that [the 
releasor, a seaman] knew the law is 
not a presumption that he knew that 


Fer a mutual mis- 
take of law a release may, in some*® but not all*® 
Questions as to a mistake 
of law on the part of only one party to a release are 
governed by the general rule that ignorance of law 
thus, in the absence of fraud, a 
releasor cannot escape from the effects, in whole or in 
part, of his agreement by merely showing that he was 
mistaken as to the legal import and effect of the terms 
where there is a mistake of law 
on one side, and on the other, either positive fraud 
or inequitable, unfair, and deceptive conduct which 
tends to confirm the mistake and conceal the truth, 


Parmelee ‘vy. Lawrence, 
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[§§ 31-33 


or surprise, or unconscionable advantage obtained, 


the release may be avoided,*® some of ihe autber. 


law. 


this instrument was the statutory re-. 


lease’’).+ ’ 
Minn.—Christianson v. Chicago, 
etc., R. Co., 67 Minn. 94, 69 NW. 640. 


N. J.—Taylor v. Trenton, 3 N. J. 
Mise..288, 128 A 228. 

N. Y.—Berenbroick v. St. Luke’s 
Hospital, 23 App. Div. 339, 48 NYS 363 
[app dism 155 N. Y. 655 mem, 49 NE 
1093 mem]; Schmidt v. Herfurth, 28 
N. Y. Super. 124. 


Eng.—Brooks v. Stuart, 9 A. & E. 
854, 36 ECL 445, 112 Reprint 1436; 
Cocks v. Nash, 9 Bing. 341, 23 BCL 
607, 181 Reprint 648. But see Phelps 
v. Amcott, 21 L. T. Rep. N. S. 167, 168 
(“it did not appear from the terms 
of the release, nor did the evidence 

show that [the releasor] was 
aware of the rights which it was said 
he had released, nor that he had any 
intention of releasing any such rights. 
He was not, therefore, bound by the 
release which had been executed, nor 
could the defence of acquiescence pre- 
vail’). 

See Turner v. Ontiberos, (Tex. Civ. 
A.) 193 SW 1089, 1090 (‘mere aes 
ignorance by [the releasor] of his 
rights at the time the release was 
executed, in the absence of fraud or 
some other improper influence, is in- 
sufficient to avoid the release’’). 


But see Owens v. Norwood White 
Coal Co., (lowa) 133 NW 716, 721, 
157 Iowa 389, 188 NW 483 (‘‘Lavoiding 
a release] will sometimes follow a 

» . misunderstanding of law’’). 


[a] Tllustrations.—(1) Where re- 
leasor, was unaware that a release of 
one of two joint obligors releases both. 
Joy Vv. Wurtz, 13 FF. Cas. No. 7,556, 2 
Wash. C. C. 266. (2) Where a releas- 
or was not allowed to prove an agree- 
ment made contemporaneously with 
the execution of a release of one of 
two joint and several debtors that the 
other should continue liable. Brooks 
v. Stuart, 9 A. & E. 854, 36 ECL 445, 
112 Reprint 1437; Cocks v. Nash, 9 
Bing, 341,723 HCL: 607, 1131 Reprint 
643. (3) Belief by a releasor, in ex- 
ecuting a release to the city on pay- 
ment for a strip for street widening, 
that he had no appeal from the 
amount determined by the assessors, 
such mistake not having been induced 
by the assessors or the city. Taylor 
aero ae: 3 N. J. Misc. 288, 128 A 


49. Cal.—Carr v. Sacramento Clay 
Products Co., 35 Cal. A. 439, 170 P 446. 


D. C.—Rockwell v. Capital Tract. 
Co., 25 App. 98, 


eB TL oy v. Lawrence, 44 Ill. 


Iowa.—Rauen v. Prudential Ins. 
Co., 129 Iowa 725, 106 NW 198. 
Minn.—Christianson v. Chicago, 


etc., R. Co., 67 Minn. 94, 69 NW 640. 


[§ 33] 3. Innocent 
generally held that an innocent misrepresentation by 
the releasee or his agent of a material fact, intended 
to be acted upon by “the releasor, and relied upon by 
him, is effective to avoid a release induced thereby ;°* 
thus, a misrepresentation to the releasor by the physi- 


ties so holding under statutes making a mistake of 
law a ground for setting aside a contract, where there 
is a misapprehension of law by one party and knowl- 
edge thereof, but failure to rectify, by the other.°°? 
A mistake ag to the law of a foreign country’? or a 
sister state? is a mistake of fact, not a mistake of 


Misrepresentation.°* lan oe 


Mont.—Collier v. Field, 2 Mont. 205. 


N. Y.—Haviland v. Willets, 141 N. 
Y. 35,085 NEY 958. Kirchner -v.. New 
Home Sewing Mach. Co., 1385 N. Y. 
182, 31 NE 1104. 


Tex.—Leslie v. Galveston, (Civ. 
226 SW 438. 


Eng.—Ramsden v. Hylton, 
304, 28 Reprint 196. 


“Tf A receives a contract or other 
instrument from B, knowing that it 
was designed by B to bear a particu- 
lar interpretation and to be used only 
for a specific purpose, then A has no 
right to give it a different interpreta- 
tion, or to use it for a different pur- 
pose, though such new purpose may 
be consistent with the language of 
the instrument. To permit A to per- 
vert the instrument from the purpose 
for which he knew it was intended by 
B, would be to permit him to commit 
a fraud.” Parmelee v. Lawrence, 44 
Ill. 405, 410. . 


[a] Thrs, where a legatee and sole 
heir releases his interest in the estate 
for a sum exceeding the legacy, be- 
lieving it to be a mere gratuity and 
ignorant of the fact that a legacy to 
a decedent had lapsed in his favor 
as heir, and the executor, knowing of 
the lapse, recites such fact in the re- 
lease, and the releasee is so informed 
in technical language but does not 
understand his rights, the mistake is 
one of law with an express conceal- 
ment of a vital point, and the release 
is voidable. Haviland v. Willets, 141 
N. Y. 35, 35 NE 958. 


[b] Facts held not to show mis- 
take of law, where the releasor knew 
that he was signing a paper which, 
by its plain terms, released the de- 
fendant from liability, and was under 
no misapprehension regarding its lan- 
guage or meaning, and claimed to 
have been deceived into the belief that 
it was not binding. Haviland v. 
Southern California Edison Co., 172 
Cal. 601, 158 P 328. 


50. See statutory provisions. 


51. Leslie v. Baillie, 2 Y. & Coll. 
91, 21 EngCh 91, 63 Reprint 40. 


52. Rauen v. Prudential Ins. Co., 
129 towa 725, 106 NW 198. 


53. Innocent misrepresentation of 
fact as ground for cancellation of in- 
strument generally see Cancellation 
of Instruments § 23. 


Misrepresentation without fraud as 
affecting contract generally see Con- 
tracts §§ 272-278. 


54. U. S.—The Henry S. Grove, 22 
F. (2d) 444. 

Ky.—Kirchdorfer v. Heer, 189 Ky. 
442, 225 Sw 141; Shackelford v. 
Hendley, a Arr iss Marsh. 496, 10 AmD 
Toe, 

Minn.—Mix v. Downing, 176 Minn. 
156, 222 NW 918; Enger v. Great 


A.) 


2 Ves. 
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* 


cian employed by the releasee as to the releasor’s in- 
juries or physical condition, made in good faith and 
with no intention to deceive, and relied on by the 
releasor, will be given such effect,®> particularly 
where the physician failed to exercise due care in| 
ascertaining the facts on which he based his opin- 
Such a misrepresentation has been held to 


ion.°° 
constitute constructive fraud,*? or 


Northern R. Co., 
NW 474. 


N. D.—Clark vy. Northern Pac. R. 
Co., 36 N. D. 503, 162 NW 406, LRA 
1917E 399. 


Okl.—Chicago, etc., R. Co. v. Rog- 
ers, 60 OkKl. 249, 159 Pp 1132, 1139 [quot 
Cy¢]. 

Pa.—People’s Natural Gas*Co. v. 
Millbury, 2 Mon. 145. 


Tex.—Texas Cent. R. Co. v. Neill, 
(Civ. A.) 159 SW 1180; Missouri, etc., 
R. Co. v. Reno, (Civ. A.) 146 SW 207. 


Eng.—In re Garnett, 31 Ch. D. 1. 


Ont.—Lees v. Morgan, 40-Ont. L. 
5e3i. 12 OntWN 353 [rev 11 OntWN 


See Bailey v. London Guarantee, 
rete.e Coy Wicl Inds 6 84.021 Ni 128 
(failure to show knowledge by re- 
leasee’s agents of the falsity of their 
physician’s representations “is not of 
controlling importance”). 


And see cases infra note 55. 


But see Lesson v. Massachusetts 
Ben. Assoc., 8 Mise. 415, 283 N¥S 294 
(a release of a claim under an insur- 
ance policy will not be set aside be- 
cause induced by the company’s rep- 
resentation that the insured had un- 
derstated his age, and that it had pos- 
itive proof of his true age, where 
the company overrated the value of 
the proof in its possession as evidence 
of his age). 

Contra Duffy v. Metropolitan L. 
Ins. Co., 94 Me. 414, 47 A 905. 


[a] Rule applied to release by sea- 
Nite The Henry S. Grove, 22 F. (2d) 


55. U. S.—Lion Oil Refining Co. v. 
Albritton, 21 F. (2d) 280; Great 
Northern R. Co. v. Fowler, 136 Fed. 
11-8;. 69. CCA 106 [certiorari den 197 
Oh 624, 25 SCt 800, 49 L. ed. 911]. 


Ariz.—Atchison, ete., R. Co. v. Pe- 
terson, 84 Ariz. 292, 271 P 406. 


Ark—Missouri Pac. R. Co. v. Elvins, 
176 Ark. 737, 4 SW (2d) 528; Stand- 
ard Oil Co. v. Gill, 297 SW 1020; Sun 
Oil Co. v. Hedge, 173 Ark. 729, 293 SW 
9; EF. Kiech Mfg. Co. v. James, 164 
Ark. 137, 261 SW 24; .St. Louis, etce., 
R. Co. v. Hambright, 87 Ark. 614, 113 
SW 808. 

Del.—Tatman v. Philadelphia, etc., 
Re Co.,. LOvDel.Chy 105, 85. 0A 716: 

Ill.—Munnis v. Northern Hotel Co., 
237 Ill. A. 50. 

Iowa.—Owens v. Norwood-White 
Coal Co., 188 Iowa 1092, 174 NW 851; 
Malloy v. Chicago Great Western R. 
Co., 185 Iowa 346, 170 NW 481. 


140 Minn. 86, 169 


Kan.—Reaves v. Swift, 124 Kan. 
622, 261 P 576. 
Minn.—Mix vy. Downing, 176 Minn. 


56, 222 NW 913; Enger v. Great 
here Co., 140 Minn. 86, 169 NW 
474; Althoff v. Torrison, 140 Minn. 
8, i67 NW 119; Vineseck v. Great 
Northern R. Co., 136 Minn. 96, 161 
NW 494, 2 ALR 530; Jacobson v. Chi- 


cago, ete., R. Co., 132 Minn. 181, 156 
NW 251, LRA1916D 144, AnnCas 
1918A 355. 


Okl1.—Chicago, ete., R. Co. v. Burke, 
73 Okl. 258, 175 P 547. 


Tex.—H1 Paso Electric R. Co. v. 


RELEASE 


id.5° 


fraud in law.®8 


Cowan, (Civ. A.) 248 SW 442; St. 
Louis Southwestern R. Co. v, Thom- 
as, (Civ. A.) 244 SW 839; Missouri, 
elves) (hn Cosa. siiaven, (Civ. A.) 200 
SW 1152; Missouri, ’ete., es COWRVe 
Maples, (Civ. A.) 163 SW 426; Hous- 
ton, etc., R. Co. v. Brown, (Civ. A.) 
69 SW 651. 


Wash.—Pattison v. Seattle, etc., R. 
Co., 55 Wash. 625, 104 P 825. 


Wis.—Granger v. Chicago, ete, R. 
Co., 194 Wis. 51, 215 NW 576. 


And see cases infra note 56. 


But see Lawton vy. Charleston, etc., 
R. Co. 91° S:.0Cx saz 42S 8) 750° (the 
physician’s statement as to severity 
of the releasor’s injuries was merely 
an opinion, and as such its incorrect- 
ness would not avoid the release). 


“The fact that the statement made 
y . [the physician] was not 
intentionally false does not affect the 
right of the . . . [releasor] to 
have the release set aside if he was 
misled by the statement and executed 
the release believing the statement 
was true. In such a case, innocent 
misrepresentation may as well be the 
basis of relief as where such state- 
ments are intentionally false.” Hous- 
ton, ete., R. Co. v. Brown, (Tex. Civ. 
A.) 69 SW 651, 652 [quot Owens v. 
Norwood-White Coal Co., 188 Iowa 
1092, 174 NW 851; 
Great Western R. Co., 
170 NW 481]. 


[a] Reason for rule.—‘‘The injury 
suffered by the defrauded party may 
be just as great, whether the fraud 
was intentional or unintentional.” 
Jacobson v. Chicago, ete., R. Co., 132 
Minn. 181, 185, 156 NW-251, LRA 
1916D 144, AnnCas1918A 3855 [quot 
Chicago, etc., R. Co. v. Burke, 73 Okl. 
258, 175 P 547]. To same effect Atch- 
ison, ete., R. Co. v. Peterson, 34 Ariz. 
292) 2015 PN4063 


[b] Rule applied despite recitals 
in the release that the releasor, in 
signing it, acted wholly upon his own 
judgment as to the nature and extent 
of his injury, and that no representa- 
tions had been made, in regard there- 
to, upon which he relied. F. Kiech 


185 Iowa 346, 


Mfg. Co. v. James, 164 Ark. 137, 261 
Sw 24. 
{c] Time of making statement.— 


The right of the releasor not to be 
bound by the release is not affected 
by the fact that the statement was 
not made ‘‘on the particular occasion 
when [he] executed the release.” St. 
Louis Southwestern R. Co. v. Thomas, 
(Tex. Civ. A.) 244 SW 839, 841. 


[d] Agreement between physician 
and claim agent immaterial.—‘‘ Where 
the employer's doctor, knowing that 
the injured employee is contemplating 
settlement, gives the employee false 
information as to a then existing con- 
dition of fact, and which he, as a doc- 
tor, should have known to be false, 
even though the representations are 
made by the doctor in good faith 

. it is immaterial as to wheth- 
er ‘there was an actual agreement be- 
tween the doctor and the agent.” 
Cowan v. El Paso Electric R. Co., 
(Tex. Commn. A.) 271 SW 79, 81 [rev 
(Civ. A.) 257 SW 941]. 


fe] Rule limited.—‘It must, of 


[§ 34] 4. Fraud®°—a. In General. 
invalid and not binding, 
set aside, if procured by fraud or deceit,®! or by 


Malloy v. Chicago’ 


[53 C.J.) 1217 


But it has been held that where the physician’s hon- 
est, although mistaken, statement was made before 
the commencement of negotiations for settlement, and 
had no connection with settlement, the release is val- 


A release is 
and may be avoided and 


course, be true . . that the rep- 
resentations are material, not merely 
opinions, and of such a nature that 
the defrauded party was justified in 
relying on them.” Atchison, etc., R. 
Co. v. Peterson, 34-Ariz. 292, 271 P 
406, 409. 

[f] Well-considered case.—Chica- 
go, etec., R. Co. v. Burke, 73 Okl. 258, 
175 P 547 (reviewing authorities). 

Error of opinion as to future of 
pee! See supra § 29 text and note 


56. Ballenger v. Southern R. Co., 
106 S. C. 200, 90 SE 1019. 


57.- Atchison, etc., R. Co. v. Peter- 
son, 34 Ariz. 292, 271 P 406; Kjerke- 
rud v. Minneapolis, etc., R. Co., 148 


Minn. 325, 181 NW 843; Chicago, etc., 
eee v. Burke, 73) Okil 258) 175) 2 


Fraud generally see infra §§ 34-41. 


58. Mix v. Downing, 176 Minn. 156, 
222 NW 913; Vineseck v. Great North- 
ern R. Co., 136 Minn. 96, 161 NW 494, 
2 ALR 5305" Chicago, .ete:,, Ry iCon we 
Burke, 73 Okl. 258, 175 P 547. 


59. Nelson v. Chicago, ete., R. Co., 
111 Minn. 193, 126 NW 902; 9038, 20 
AnnCas 748 (holding further that the 
fact “that [the statement] subse- 
gusnly became the basis of the set- 

lement is not legally significant’’). 


60. Cross references: 
Constructive fraud see supra § 33; 
and infra §§ 39, 
Fraud: 
Generally see Fraud 26 C. J. p 1050. 
As affecting release of: 
Claim against beneficial society 
ae Mutual Benefit Insurance § 
oe 
Distributive share in decedent’s 
_estate see Descent and Piss 
“pution yen lial 
Dower see Dower § 192. 
UH ae aay Mortgages §§ 548, 


As defense to plea of release see 
infra § 48 
Ground for cancellation of instru- 
ment generally see Cancellation 
of Instruments §§ 24-34. 
Fraudulent inducement to sign see 
supra § 31. 
Passive fraud see supra § 381. 
61. U. S.— Lion Oil Refining Co. v. 
Albritton, 21 F. (2d) 280. 


Ala.—Willoughby v. Hannon, 156 
Ala. 585, 47 S 241; Payne v. Coleman, 
18 VAlan AG 525:)932S) 222; sus. Cast 
Iron, etc., Co. v. Marler, 17 Ala. A. 
358, 86 S 103 [certiorari den sub nom. 
Ix p. Marler, 204 Ala. 342, 86 S 108]. 


Ariz.—Pacific Gas, ete., Co. v. Al- 
manzo, 22 Ariz. 431, 198 P 457. 


Ark——Pine» Bluth, ete. iis. COM. 
Leatherwood, 117 Ark. 524, 175 SW 
1184; St. Louis, ete., R. Co. v. Beard- 
en, 107 Arka 360, 155) SIW 0499)-SeSte 
Louis, ete., R. Co. v. Smith, 82 Ark. 
105, 100 SW 884. 


Cal.—Wilson v. San Francisco-Oak- 
land Terminal R. Co., 48 Cal. A. 343, 
191 P 975; Edmunds v. Southern Pac. 
Gos, 18 Cal. Ay 532; 1233Pesiels 


Conn.—Schneider vy. Raymond, 106 
Conn. 72, 136 A 874. 


D. C.—Baltimore, ete, R. Co. v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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It has been held that a release pro- 


false and fraudulent representations,°* there being 
statutory provisions to this effect in a few jurisdic- 
tions,*? unless the releasor is guilty of negligence,** 
in failing to exercise reasonable care and diligence,°® 
and provided that the information is not “equally 
within the knowledge or opportunity of both par- 
Every portion and clause of a release void- 
able for fraud in its inception is unenforceable and 


ties. °° 


Morgan, 35 App. 195; Lyons v. Allen, 
11 App. 543. 


Ill. Woodbury v. U. S. Casualty 
Co., 284 Ill. 227, 120 NE 8; Babcock 
v. Farwell, 245 Ill. 14, 91 NE 683, 137 
AmSR 284, 19 AnnCas 74 [aff 146 Ill. 
A, 307]. 


Ind.—Public Utilities Co. v. 
son, 187 Ind. 672, 121 NE 33. 


Iowa.—Kilby v. Charles City West- 
ern R. Co., 191 Iowa 926, 183 NW 371; 
Owens v. Norwood- White Coal Co., 
188 Iowa 1092, 174 NW 851; Redding- 
ton v. Blue, 168 Iowa 34, 149 NW 933; 
Kelly v. Chicago, ete., R. Co., 138 Iowa 
273, 114 NW 536, 128 ‘AmSR 195; Rou- 
en v. Prudential Ins. Co., 129 Iowa 725, 
106 NW 198. 


Kan.—Foley v. Crawford, 125 Kan. 
252, 264 P59; Pulley v. Chicago, etc., 
R. Co., 122 Kan. 269, 251 P 1100. 


Ky.—Louisville, ete. R. Co. 
Winkler, 162 Ky. 843, 173 SW 151: 
New Bell Jellico Coal Co. v. Oxen- 
dine, 155 Ky. 840, 160 SW 737; Lax- 
Fos Co. v. Rowlett, 144 Ky. 690, i 
SW 836; Louisville, etc., R. Co. 
Crutcher, 135 Ky. 381, 122 SW il; 
Doyle v. Swift’s Iron, ete., Works, 13 
Ky. Op. 184. 


Md.—Hammond v. New Your etc., 
Ree Coy 128) Ma. 442,97 A 1012. 


Mass.—La Croix v. Boston El. R. 
Co., 223 Mass. 242, 111 NE 785. 


Mich.—Olshove v. Pere Marquette 
R. Co., 245 Mich. 369, 222 NW 771; 
Gregory v. McNitt, 243 Mich. 506, 219 
NW _ 710; Yalomstein v. Yalomstein, 
190 Mich, 615, 157 NW 372 


Minn.—Mix v. Downing, 176 Minn. 
156, 222 NW 913; Petterson v. But- 
ler, 123 Minn. 516, 144 NW 407. 


Miss.—St. Louis, ete., R. Co. v. Ault, 
101 Miss. 341, 58 s 102. 


, Mo peg ase ling v. Banfield, (A.) 
8 SW (2d) 1023 


Mebre- Perry. v. Omaha Electric 
‘pela etc., Co., 99 Nebr. 730, 157 NW 


N. J.—Palmer v. Tomlin, 104 N. J. L. 
215, 141 A 2; Vellekorp v. Fullerton, 
79 N. J. L. 16, 74 A 793; Zdancewicz 
v. Burlington County Tract. Co., 
IN, Ug Lup ao ps al Oa Ry, 


N. Y.—McLaughlin v. Syracuse 
Rapid Transit R. Co., 115 App. Div. 
774, 101 NYS 196; Peo. v. Townsend, 
133 Misc. 843, 2338 NYS 632; Gould v. 
5 Recs County Nat. Bank, 56 HowPr 


Iver- 


N. C.—Pass v. MeClaren Rubber Co., 
198 N. C. 123, 150 SE 709. 


Okl1.—St. Louis, ete., R. Co. v. Brun- 


er, 52 Okl. 349, 152 P 1103; St. Louis, 
ete., R. Co. v. Chester, 41 Okl. 369, 
138 P 150; Enid Electric, etc., Co. v. 


Decker, 36 Okl. 367, 128 P 708. 


Or.—Obermeier v. Holland-Ameri- 
ca Mortg. Co., 123 Or. 469, 259 P 1064, 
260 P 1099, 262 P 261; Nielsen v. Port- 
land Gas, etc., Co., 16 Or. 505, 147 P 
554; Woods v. Wikstrom, 67 Or. 581, 
135 P 192. 


Pa.—Clayton v. Consolidated Tract. 
Co., 204 Pa. 536, 54 A 332; Silk v. Mu- 
tual Reserve Fund Life Assoc., 159 
Pa. 625, 28 A 445. - 


Tex.—Southern Tract. Co. v. Rogan, 
(Civ. A.) 199 SW 1135. 


not binding.®? 


395, 161 P 62; Bjorklund v. Seattle 
Electric Co;, 35 Wash, 489, 77 BP 727. 


W. Va.—Norvell v. Kanawha, etc., 
R. Co., 67 W. Va. 467, 68 SE 288, 29 
LRANS 325. 


Wis.—Wells v. 
196, 35 NW 769. 

Eng.—Crook vy. Stephen, 5 Bing. N. 
C. 688, 35 ECL 368, 132 Reprint 1265; 
Arton v. Booth, 4 Moore C. P. 192, 16 
HCL 373; Wild v. Williams, 9 iy J. 
Exch. 277. 


B. C.—Jack v. Nanoose Wellington 
Collieries, 35 B. C. 295, [1925] 3 Dom 
LR 398, [1925] 2 West Wkly 267. 

And see cases supra § 31, and pas- 
sim §§ 35-41. 

[a] Rule applied to disputed and 
unliquidated demand.—Rouen v. Pru- 


McGeoch, 71 Wis. 


dential Ins. Co., 129 Iowa 725, 106 
NW 198. 

62. Ala.—Payne v. Coleman, 18 
Ala. A. 525, 93-S) 222. 

Ark.—St. Louis, ete, R. Co. v. 


Smith, 82 Ark. 105, 100 SW 884. 


Cal.—Mairo v. Yellow Cab Co., 208 
Cali350) 281 =P 665 Wilson vy.) San 
Francisco-Oakland Terminal R. Co., 48 
Cali A.ws43 LOI O75. 


Ill.—Kelly v. Aurora, ete., R. Co., 
168 Ill. A. 386. See Old Colony L. 
Ins. Co. v. Graves, 200 Ill. A. 71. 


Ind.—Vandalia Coal Co. v. Alsopp, 
61 Ind. A. 649, 109 NE 421, 


Iowa.—Kelly v. Chicago, ete. R. 
Co;,. 138 Tosean 273, 1140 N Wib36, 128 
AmSR 195; Kilmartin v. Chicago, ete., 
R. Co., 137 Iowa 64, 114 NW 522. 


Kan.—Foley v. Crawford, 125 Kan. 
252, 264 P 59. 


Ky.—Kirchdorfer v. Heer, 189 Ky. 
442, 225 SW 141; New Bell Jellico 
Coal Co, v. Oxendine, 155 Ky. 840, 160 
SW 737; Lax-Fos Co. v. Rowlett, 144 
Ky. 690, 189 SW 836; Lbuisville Ve- 
neer Mills Co. v. Clemonts, 109 SW 
308, 33 Kyl 106. 


Md.—Hammond v. New York, etc., 
R. Co., 128 Md. 442, 97 A 1011 


Mass.—Connors v. Biches: 230 
Mass. 436, 119 NE 881; Barnard v. 
Crosby, 6 Allen 327. 


Mo.—Courtney v. Blackwell, 150 Mo. 
245, 51 SW 668; Austin v. St. Louis 
Transit Co,, 115 Mo, A, 146, 91 SW 


Okl.—Chicago, etc., R. Co. v. Burke, 
73 OK] 268) 1757P 547; Chicago, ete., 
Ri Coie Cotton, 62 Okl. 168, 162 P 
763; Chicago, etc., REtCow ve Rogers, 
60 Okl. 249, 159 P 1132; St. Louis, etc., 
Re Com, Chester, 41 Okl. 369, 138 P 
150; St. Louis, etc., R. Co. v. Nichols, 
39 Okl. 522, 186 P 159, 


Or.—Wood v. Young, 
271 P 734. 


S. C.—Floyd v. New York L. Ins. 
Cor, 110 S.C, 384, 96 SE 912. 


Tex.—Texas, etc., R. Co. v. Villa- 
fuerte, (Civ. A.) 156- SW 1155; St. 
Louis, ete., R. Co. v. Bowles, 63 Tex. 
Civ. A. 23, 1831 SW 1176. 


Wash.—Reynolds v. Day, 93 Wash. 
395, L6l Paez. 


127 Or. 235, 


‘Wis.—Bessey v. Minneapolis, etc., 
R. Co., 154 Wis. 334, 141 NW 244. 
Eng. BW eee te v. London, etce., 


Wash.—Reynolds v. Day, 93 Wash.|R. Co., 2 Q. ide 


cured by fraud is voidable, but not void,°* since the 
releasor may affirm or ratify such a release ;°° but 
other authorities are to the effect that where the 
fraud results in the releasor signing a different in- 
strument from that which he intended, as where an- 
other paper is substituted, or the release is repre- 
sented as being a mere receipt or a mere formality, 


See Nixon vy. Temple Terrace Est., 
97 Fla. 392, 121 S 475 (“false sugges- 
tion’); Oestreich v. Chicago, ete., R. 
Co., 140 Minn. 280, 167 NW 1032, 1033 
(‘where an instrument, without con- 
sideration, is invoked as a confirma- 
tion or ratification of a former release 
induced by fraud, the party signing 
it may impair or ‘destroy its force by 
showing that it was obtained by mis- 
representation as to its contents and 
that the same were unknown to him’). 


And see cases supra § 31, and pas- 
sim §§ 35-41. 
63. See statutory provisions. 


[a] Statute held to contemplate 
voidable and not void release.—Met- 
ropolitan Pav. Co. v. Brown-Crummer 
Inv. Co., 309 Mo. 638, 274 SW 815. 


64. Farwark v. Chicago, ete., R. 
Co., 202 Iowa 1229, 211 NW 875; Platt. 
v. American Cement Plaster Coz t6s 
Iowa 330, 151 NW 403; Houghtaling 
v. Banfield, (Mo. A.) 8 SW (2d) 1023; 
Wood. v. Young, 127) Or. 235," 27145 
734; Bessey v. Minneapolis St., etc., 
R. Co., 154 Wis. 334, 141 NW 244. 
And see cases supra § 30 text and note 


36. 


[a] Releasor held not negligent in 
relying on the statement of a rail- 
way’s claim agent that the railway 
was going into the hands of a receiy- 
er, the means of knowledge as to the 
truth or falsity of the representation 
being peculiarly, if not exclusively, 
available to the releasee. Whitlow v. 
St. Louis-San Francisco R. Co., (Mo. 
A.) 282 SW 525 [certiorari quashed 
sub nom. State v. Daues, 316 Mo. 474, 
290 SW 425]. 


Right of fraud feasor to plead neg- 
ligence of his victim generally see 
Fraud § 66. 


65. Farwark v. Chicago, ete., R. 
Co., 202 Iowa 1229, 211 NW 875; Platt 
v. American Cement Plaster Co., 169 
Iowa 330, 151 NW 403. 


66. Carr vy. Sacramento Clay Prod- 
ucts ‘Co.,/35 ‘Calk A.” 439) 170) Paede: 
Courtney v. Blackwell, 150 Mo. 245, 
51 SW 668; Whitlow v. St. Louis, etc., 
R. Co., (Mo. A.) 282 SW 525 [certi- 
orari quashed sub nom. State v. 
Daues, 816 Mo. 474, 290 SW 425]; 
Hoitt v. Holcomb, 23 N. H. 535. 


Knowledge and means of knowledge 
generally see Fraud §§ 68-71. 


67. Texas, etc., R. Co. v. Thompson, 
(Tex. Commn. A.) 12 SW (2d) 963 [aff 
(Civ. A.) 1 SW (2d) 938]. 


[a] Thus, in order to set aside, or 
contradict, by evidence of fraud, the 
terms of a release stating that no 
representations had influenced the re- 
leasor or induced the settlement, and 
that no promise not therein expressed 
had been made, the proof need not 


‘show that the releasor’s agent by 


some fraudulent act prevented the re- 


leasor from ascertaining the true ~ 


terms and conditions of the release. 
Texas, etc., R. Co. v. Thompson, (T 3x. 
Commn. A.) 12 SW (2d) 968 [aff (Civ. 
A.) 1 SW (2d) 938]. 

68. Pelletier v. Phcenix Mut. L. 
Ins.'Co., 49R. T1385. [4d ACT 9: 

69. Pelletier v. Phoenix Mut. L. 
Ins. Co., supra. 

ear irs aN generally see infra §§ 
44, 45 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 34-36] . 


the release is void and not merely voidable.”° 


Misrepresentation as to part of subject matter. 
If a misrepresentation amounting to fraud is made 
as to any matter embraced in the release the instru- 
ment is vitiated as a whole, and not merely as to the 
matter to which the misrepresentation relates.7+ 


Where the effect 
of the release of a debt is to discharge a lien the 
rescission or cancellation of the release for fraud will 


Restoration of discharged lien. 


restore the lien.7? 


[§ 35] b. Elements and Essentials.** 
said that there is no reason why a release should be 
invalidated for fraudulent representation, except for 
the same reasons for which any other written instru- 
Thus, to entitle a releasor to avoid 
a release on the ground of fraud or of false or fraud- 
ulent representation, he must show, in addition to the 
fact of a false representation, that such representa- 
tion was as to a material matter;*® that it was made 
with knowledge of its falsity on the part of the party 


ment would be.*4 


70. Rau v. Robertson, (Mo.) 260 
SW 751; Lynch v. Figge, 200 App. 
Div. 92,192 NYS 878; Perry v. O’Neil, 
78 Oh. St. 200, 85 NE 41; Jones v. 
Pickle, 7% Oh. A. 38;' 27.0. Ci A;_413; 
Toledo, ete., R. Co. v. Coleman, 32 Oh. 
Cir. Ct. 746 [aff 81 Oh. St. 522, 91 NE 


1127]. And see infra § 50 text and 
notes 68-76, 
71. Newell v. New York, 61 Hun 


356, 15 NYS 911. 


72. South Fork Canal Co., v. Gor- 
don, 6 Wall. (U. S.) 561, 18 L. ed. 894; 
Wright v. Walter, 11 D. C. 343. 

Restoration of lien generally see 
Liens § 66. 

73. Elements and _ essentials 
fraud generally see Fraud §§ 6-85. 


74 Davis v. Higgins, 95 Okl. 32, 34, 
217 P1938: 


“Confusion has probably arisen out 
of a confusion of the law relative to 
invalidating contracts because of mu- 
tual mistake with the law applicable 
in cases based on fraudulent repre- 
sentations.” Davis v. Higgins, supra. 


75. See infra § 37. 


76. Costello v. Hayes, 249 Mass. 
349, 144 NE 368; Davis v. Higgins, 95 
Ok]: 32, 217 P 193; St. Louis, ete., R: 
Co. v. Reed, 37 'Okl. 350, 1382 P 355; 
Nielsen v. Portland Gas, etc., Co., 76 
Orw505, 147 5P, 564: 


Scienter as element of fraud gen- 
erally see Fraud §§ 35-43. 


of 


Wide DaAVisy Va ie sins, 95 OR], «32, 
217 P 193; St. Louis, etc, R. Co. v. 
Reed, 37 Okl. 350, 1382 P 355; Viallet 
v. Consolidated R., etce., Co., 30 ‘Utah 
260, 84 P 496, 5 LRANS 663. 

78. Nielsen v. Portland Gas, etc., 


Co.,-76 Or. 505, 147 P 554. 
79. See infra § 40. 
80. See infra § 36. 
81. See infra § 36. 


82. Wagner v. National L. Ins. Co., 
90 Fed. 395, 33 CCA 121; Hoitt. v. 
Holcomb, 23 N. H. 535; Blau v. Pub- 
lie Servi Tire, .etc.,.Co,, 90 N. Jy. Ed. 
279, 102 A 664, 106 A 890; Davis v. 
Higgins, 95 Okl. 32, 217 P 193; Chi- 
cago, etc., R. Co. v. Johnson, 71 Okl. 
Tha elite Eris) P 494; St. Louis, ete, R. 
Comv. Reed, sc (8 OkI136350; 132 P 355. 


{a] Thus a release of a claim for 
commissions for securing funds will 
not be rescinded on the ground of 
having been induced by misrepresen- 
tations, where the prospective in- 
vestor refused to invest, so that the 
commission was not earned, and the 
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making it,’* or recklessly uttered as the truth with: 
out regard to, or knowledge of, its truth,*’ or would, 
by the exercise of ordinary diligence, have been 
known to be false,?® that it was made with the in- 
tention that it should be acted upon by the releasor, 
to whom it was made;*® 
right to rely upon it,®° and did act in reliance upon 
it, to his damage or injury.®? 
that the fraud which would entitle a releasor to 
avoid a release must underlie the execution of the 


that the releasor had a 


It has been held 


contract of release.®* 


It has been 
tion.®4 


cause.§§ 


releasor not damaged by the release. 
Blau v. Public Serv. Tire, etc., Co., 
90 N. J. Eq. 279, 102 A 664, 106 A 890. 


Damage or injury as element of 
fraud generally see Fraud §§ 77-87. 


83. Barbour v. Poncelor, 203 Ala. 
386, 838 S 130 (holding further that it 
must not merely affect or infect a 
subject on which the release would, 
if unavoided, operate to the discharge 
of the releasee). 


84. Reliance on representation: 
As element of fraud generally see 
Fraud §§ 57-6744. 
ey foe tenes effect of release see infra 


In signing release without reading it 
see supra §§ 30, 


Of releasee’s physician see infra § 37. 


85. Pacific Gas, etc., Co. v. Alman- 
zo, 22 Ariz, 481, 198 P 457; Hardister 
v. St. Louis, etc., Ra COs LTO AK, 
95, 17 SW 918; StanWouis meces er. 
Co. v. Hambright, 87 Ark. 614, 113 SW 
80s. Carrey, Sacramento Clay Prod- 
ucts Co., 35. Cal. 439, 170° BP 446; 
Bjorkland v. Seattle Electric Co., 35 
Wash, 439, 77 P 727, 1 AnnCas 4438. 


[a] Right to rely on employer’s 
physician.— An employee has a right 
to rely on statements to him as to 
his condition by the employer’s chief 
surgeon, who stated that his exami- 
nations were made in behalf of the 
employees as well as the employer, 
and that his compensation came from 
a hospital fund derived from assess- 
ments of the employees. St. Louis, 
ete., R. Co. v. Hambright, 87 Ark, 614, 
113 SW 803. 


Right of reliance generally see 
Fraud §§ 59-74. 


86. U. S.—Wagner v. National L. 
Ins. Co., 90 Fed. 395, 406, 33 CCA 121. 


Colo.—Colorado Springs, ete. R. 
we v. Huntling, 66 Colo. 515, 181 P 
1 

Iowa.—Owens v. Norwood-White 
Coal Co., 188 Iowa 1092, 174 NW 851; 
Owens v. Norwood White Coal Co., 
157 Iowa 389, 138 NW 483, 133 NW 


716; Kilmartin v. Chicago, ete., R. 
Co., 187 Iowa 64, 114 NW 522; guen 
a 5, 


v. Prudential Ins. Conve so Io 
106 NW 198. 


Kan.—Odrowski v. Swift, 99 Kan. 
163, 631, 162 P 268; Missouri Pac. R. 
Co. v. Goodholm, 61 Kan. 758, 60 P 


1066 
Me.—Duffy v. Metropolitan L. Ins. 
Co., 94 Me. 414, 47 A 905. 


Mass.—Costello v. Hayes, 249 Mass. 


[§ 36] c. Reliance on Fraudulent Representa- 
A releasor, in order to avoid a release on 
the ground of fraud or misrepresentation, must show 
that he had a right to rely on the misrepresenta- 
tion,8® and that he did in fact rely on it in execut- 
ing the release.*® 
that the fraud must have induced or produced the 
execution of the release,*’ or contributed to it as a 
Hence the releasor is not entitled to relief 
if the fraudulent statement was not communicated 


As otherwise stated, the rule is 


349, 144 NE 368; 
6 Allen 327. 


Minn.—Marple v. Minneapolis, etc., 
R. Co., 115 Minn. 262, 132 NW 333, 
AnnCasi912D 1082. 


Mo.—Ensler v. Missouri Pac. R. Co., 
23 SW (2d) 1034; Courtney v. Black- 
well, 150 Mo. 245, 51 SW 668; Ander- 
son v. Meyer Bros. Drug Co., 149 Mo. 
A, 554, 130 SW 829. 


Nebr.—Blaha v. Chicago, 
Co., 230 NW 453. 


eon H.—Hoitt v. Holcomb, 23 N. H. 


Barnard v. Crosby, 


ete., R. 


Okl.—Davis v. Higgins, 95 Okl. 32, 
21% P 1933 Chicagzo,| ete:;, t COLON: 
Burke, 73 jOkl; 258) 175 P5475 “@hic 


cago, etc., R. Co. v. Johnson, 71 Okl. 
118, 175 P 494; - Chicago, ete., R. Co. 
ve’ Rogers; «60 OK]. (24959059) Pais 2. 
St. Louis, etc., R. Co. v. Reed, 37 Okl. 
350, 132 2P 355. 


Or.—WNielson v. Portland Gas, etc., 
Co., 76 Or: 505, 147 -P "5545 "Woods! ve 
Wikstrom, 67 Or. 581, 135 P 192. 


S. C.—Ballenger v. Southern R. Co., 
106 S. C. 200, 90 SE 1019. 


Tex.—Cowan v. El Paso Electric 
Co., (Commn. A.) 271 SW 79° [rev 
(Civ. A.) 257 SW 941]; Chicago, etc., 
Ris Con Ve Tawi, (Civ. A.) 203 SW 
90; Gulf, etc., Co. v. Huyett, 49 
Tex. Civ. A: 395, Fos SW 502; 


Galves- 
ton, etc., R. Co. v. Cade, (Civ. ADiegs 
Sw 124 

And see cases supra § 31; infra 


§ 37. 


[a] “Express proof that the repre- 
sentations were relied on is not indis- 
pensable. . It may be inferred 
from the surrounding circumstances.” 
Missouri Pac. R. Co. v. Goodholm, 61 
Kan. 758, 60 P 1066, 1068. 


[b] Beliance on silence and non- 
disclosure.—Cobb v. Morrison, 79 N 
H. 74, 104 A 829. 


87. Willett v. Herrick, 258 Mass. 
585, 155 NE 589 [certiorari den 275 
U. S. 545 mem, 48 SCt 83 mem, 72 L. 
ed. 417 mem]; Settee v. Charlotte 
Electric R. Co., 171 N. C. 440, 88 SE 


734; Kane v. Chester Tract. Co., 186 
Pa. 145, 40 A 320, 65 AmSR 846. And 
see cases infra note 92, 

{a] Reason for rule.—‘‘Otherwise 
the fraud . - would have been 
harmless.” Settee v. Charlotte Hlec- 
tric BR. Co, ATi N. C.4440) 38 SEH V73s4, 
736. 


88. Willett v. Herrick, 258 Mass. 
585, 155 NE 589 [certiorari den 275 
U. S. 545 mem, 48 SCt 83 mem, 72 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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to him,®® if he did not believe the statement to be 
true,®® or if he would have acted in the same man- 
ner, even though the statement had not been made.°? 
However, the releasor is not required to possess an 
unquestioning belief in the truth of the statement, 
provided that it was the inducing cause of the ex- 
ecution of the release;°? and if it is the substantial, 
it need not be the sole, inducement for the execution 
It has been held that the releasor 


of the release.®* 


has the right to rely upon the releasee’s 
statements of fact,®* but that he has no right to rely 
on the usual chaffering statements of the releasee on 


L. ed. 417 mem]. 


g9. Anderson v. Meyer Bros. Drug 
Co., 149 Mo. A. 554, 180 SW 829. 


90. St. Louis, etc., R. Co. v. Smith, 
82 Ark. 105, 100 SW 884; Stevens v. 
Reed, 60 NYS 726. 


91. Wagner v. National L. Ins. Co., 
90 Fed. 395, 33 CCA 121. 


92. Missouri Pac. R. Co. v. Good- 
holm, 61 Kan. 758, 60 P 1066; Peter- 
son v. Chicago, ete., R. Co., 38 Minn. 
511, 39 NW 485; Viallet v. Consoli- 
dated R., etc., Co., 30 Utah 260, 84 P 
496, 5 LRANS 6638. And see cases su- 
pra note 87. 


[a] hus, where the _ releasee’s 
agent falsely informed the releasor as 
to her physician’s statement regard- 
ing her condition, it was held that 
“although [the releasor’s] own opin- 
ion had been that she would never 
fully recover from ‘her injuries, and 
that, notwithstanding the alleged 
opinion of her pnysician, she still had 
doubts about it, yet, in view of his 
supposed superior knowledge of her 
case, she so far relied upon his opin- 
ion, and was so far influenced by it, 
that it was the inducing cause of her 
signing the _ release.” Peterson v. 
Chicago, etce., R. Co., 38 Minn. 511, 
514, 39 NW 485. 


93. Wagner v. National L. Ins. 
Co., 90 Fed. 395, 33 CCA 121; Powell 
v. Adams, 98 Mo. 598, 12 SW 295; In- 
ternational, eten aR: "Co. v. Shuford, 
36 Tex. Civ. A. 251, 81 SW 1189; Vial- 
let v. Consolidated Re AUG, Co., 30 
Utah 260, 84 P 496, 5 LRANS 663. 


{a] Thus, where one who had been 
injured while a passenger executed a 
release of the railroad company from 
liability for her injuries—her action 
being influenced partly by a fraudu- 
lent representation of the company’s 
employees as to the extent of her in- 
juries, and partly by the fact that 
she was alone and in need of funds— 
the release was subject to cancella- 
tion, notwithstanding the representa- 
tion was not the sole inducement. In- 
ternational, etc., R. Co. v. Shuford, 36 
Nex. Civ. A. 251, 81 SW 1189. 


94. Silk v. Mutual Reserve Fund 
Life Assoc., 159 Pa. 625, 28 A 445. 
95. Valley v. Boston, etc., R. Co 


103 Me. 106, 68 A 635; 
v. Reed, 33 ‘Oh. St. 283. 


[a] Thus (1) a release could not 
be set aside because in obtaining it 
the claim agent of the releasee told 
the releasor that he had no cause of 
action, such statements being ‘‘ex- 
pressions of opinion from the agent of 
a corporation whose interests were 
known to be directly hostile to the 
plaintiff and as a prudent man he 
ought not to have relied upon them.” 
Valley v. Boston, etc., R. Co:, 103 Me. 
106, 110, 68 A 635. (2) The insured 
has no right to rely on a statement 
of an insurance company adjuster 
that his claim was not enforceable at 
law, as, such representation being a 
mere legal opinion, its truth could 
have been ascertained by ordinary 
diligence. Adtna Ins. Co. v. Reed, 33 


ZBtna Ins. Co. 


RELEASE 


material 


Oh. St. 283. (38) Matters of law gen- 
erally see infra § 37. 


96. Character of fraudulent state- 
ment generally see Fraud §§ 8—27. 


97. Ark.—Hardister v. St. Louis, 
eten RR: Cos, 1119 Ark, 995, 277 si) 918. 
Cal.Carr v. Sacramento _Clay 


Products Co., 35 Cal. A. 439, 170 P 446. 


Me.—Larrabee vy. Sewall, 66 Me. 
376. 

Mass.—Costello v. Hayes, 249 Mass. 
349, 144 NE 368. 

‘N. H.—Hoitt v. Holcomb, 32 N. H. 
185; Hoitt y. Holcomb; 23 N. H.. 535. 


N. J.—Conner vy. Dundee Chemical 
Works; (Ch.) 17, A 975. 


Okl.—Davis vy. Higgins, 95 Okl. 32, 
2 hose Chica so, (Ctc.e el cOemve 
Burke, 73=Qk!., 258, 175) P\ 547; St. 


Louis, etc., R. Co. v. Chester, 41 Okl. 
369), cS FE, LOO Sl, WuOUIS, ete. J Co, 
v. Reed, 37 Ol. 350,132 P 355. 


Pa.—Kane v. Chester Tract. Co., 
186 Pa. 145, 40 A 320, 65 AmSR 846. 


See Owens v. Norwood White Coal 
Co., (lowa) 133 NW 716, 157 Iowa 389, 
138 NW 4388 (‘the 'misrepresentation 
which will void a release is ordinarily 
one of fact’’). 


_[9] If the statement is substan- 
tially, although not literally, true, 
the releasor cannot complain. Mc- 
Namara v. Boston El. R. Co., 197 
Mass. 383, 83 NE 878. 


{b] Particular representations 
held to invalidate release as fraudu- 
lent.—(1) Representation that the 
release was merely a receipt. Louis- 
ville Veneer Mills Co. v. Clemonts, 
109 SW 308, 38 KyL 106; Connors v. 
Richards, 230 Mass. 436, 119 NE 831; 
Lynch v. Figge, 200 App. Div. 92, 192 
NYS 873; Coke v. Timby, 57 Utah 53, 
192 P 624. And see cases supra § 
31 note 42 [a] (1). (2) Representa- 
tion that the releasor would not be 
permitted to leave the hospital in 
which he was unless he signed the re- 
lease. Texas, .ete:,, Ri. Co. vo Villa- 
fuerte, (Tex. Civ. A.) 156 SW 1155. 
(3) Representations, during negotia- 
tions, by a prospective releasee of 
rights in property, to the prospective 
releasor, as to the former’s opinion of 
the properties and intentions regard- 
ing them. Plews v. Burrage, 274 Fed. 
881 [rev 271 Fed. 727]. (4) Represen- 
tation that there had been no breach 
of the condition of a bond given to 
sheriff to indemnify him against lia- 
bility on account of his deputy. Hoitt 
v. Holcomb, 32 N. H. 185. (5) Repre- 
sentation by the claim agent of a 
carrier that it.is going into receiver- 
ship is not merely promissory or 
prophetic, but one of fact, the means 
of knowledge of its truth or falsity 
being peculiarly available to the 
agent. State v. Daues, 316 Mo. 474, 
290 SW 425 [quashing certiorari sub 
nom. Whitlow v. St. Louis-San Fran- 
cisco R. €o., (Mo. A.) 282 SW 525]. 
(6) Statement by an employer’s agent 
that, under the Employers’ Liability 
Act, the injured employee and re- 
leasor was entitled to a_ certain 


[$§ 36-87 


which a prudent man would not rely.®* 


[§ 37] d. Character of Fraudulent Statement.°° 
A misrepresentation, in order to serve as a ground 
for avoiding a release, must be of a material fact; 
a release is not impaired by a misrepresentation ‘of 
collateral matters not essential to it,?® or, as other- 
wise stated, as to outside matters.°° 
sentation by a physician employed by the releasee, 
made to the releasor, as to the latter’s physical con- 
dition, and ae upon by the releasor, will avoid a 
release of a claim for a personal injury. 
a release will be avoided where the releasee or his 


297 


A false repre- 


1 Likewise 


amount is a representation that the 
employer had accepted the compensa- 
tory provision of the act, and if he 
had not done so, the miSrepresenta- 
tion is of a fact and not an opinion, 
and does not relate to a question of 
law. Carr v. Sacramento Clay Prod- 
ucts Co., 35 Cal. A. 439, 170 P 446. 


[c] Particular representations held 
not to invalidate release.—(1) A state- 
ment by the releasee’s agent to the 
releasor that others had signed the 
paper is not a misrepresentation of 
fact, where they had signed a release, 
although not the identical piece of pa- 
per signed by the releasor. McNa- 
mara v. Boston El. R. Co., 197 Mass. 
383, 83 NE 878. (2) A representa- 
tion by the releasee as to the source 
from which medical and hospital bills 
would be paid, is not a statement of 
a material fact. Vasquez vy. Pettit, 74 
Or. 496, 145 P 1066, AnnCas1917A 439. 
(3) Physician employed by the re- 
leasee, who stated his opinion as to 
the releasor’s injuries, cannot be said 
to have fraudulently misrepresented 
the condition of the releasor because, 
without facts on which to base such 
an opinion, he failed to predict that 


the releasor would have an internal 
illness. Denver,*ete., R. Co. v. Pto- 
lemy, 69 Colo, 69, 169 BP 541. (4) 


Physicians employed by the releasor, 
who stated their opinion as to the 
releasor’s injuries, but were negli- 
gent in failing to discover other in- 
juries, cannot be guilty of fraudulent 
misrepresentation as to the releasor’s 
injuries. Hammond y. Louisville R. 
Cosetl0) Ky. 357, 185 "Siw 292.9 5) 
A request for a receipt made during 
negotiations is not the equivalent of 
a statement as to the contents of the 
particular paper signed, which was 
a release. Gold v. Boston El. R. Co 
244 Mass, 144, 1838 NE 251. 


{d] Clearance letter given by the 
releasee’s physician to the releasor, 
to enable him to leave the hospital, 
indicating that the releasor was not 
being discharged as cured, and not 
stating the physician’s opinion as to 
the extent of the injury, and stating 
that the releasor assumed all the risk 
in leaving before he was cured, can- 
not be made the basis of a charge of 
false representations as to the state 


of the releasor’s injury. Francis v. 
St. Louis, ete. R. Co, 102 Ark) 61/63 
145 SW 5384. 


Materiality of representation gen- 
erally see Fraud §§ 33-34. 


98. Willett v. Herrick, 258 Mass. 
585, 155 NE 589 [certiorari den 275 
U. S. 545 mem; 48° SCt 83 mem,. 72 


L. ed. 417 mem]. 


99. Putnam v. Boyer, 173 Mo. A. 
394, 158 SW 861; State v. Stuart, 111 
so A. 478, 86 SW 471. ‘ 


U. S.—Lion Oil Refining Co. vy. 
ipeion 21 F. (2a) 280. 


Ark.—Standard Oil Co. v. Gill, 297 
SW 1020; St. Louis-San Francisco R. 
Con ve Come Arka LOSS 283s Wwe ole 
Chicago, ete., R. Co. v. Smith, 128 Ark. 
223, 193 SW 791; St. Louis; ete. R: 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 37] 


agent falsely informed the releasor that a medical 
opinion had been given as to the releasor’s physical 
condition,” or where a false statement is made by 
the releasee or his agent as to what was said by the 
examining physician regarding the releasor’s condi- 
The repetition to the releasor by the releasee 
of a fraudulent statement made to him by his agent, 
who knew it to be false, although the releasee be- 
heved it to be true, will avoid the release.* 


tion. 


Opinions and promises: 


A mere opinion, as dis- 
tinguished from a statement of a fact,® will not be 
sufficient to avoid a release on the ground of fraud or 
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false representation,® unless it is falsely given, not 


Co. v. Hambright, 87 Ark. 614, 113 
SW 808. 


Colo.—Colorado Springs, et 158, 
“etl v. Huntling, 66 Colo. 515, 531 12 


Iowa.—Haigh v. White Way Laun- 
dry Co., 164 Iowa 143, 145 NW 473, 
50 LRANS 1091. 


Kan.—Ladd v. Chicago, et¢., R. Co., 
297 Kan, 643, 155 P 943; Smith vy, St. 
Louis, ete.,*R. Co., 95 Kan. 451, 148 P 
759; Missouri Pac. R. Co. v. Good- 
holm, 61 Kan. 758, 60 P 1066. 


Minn.—Kjerkerud v. Minneapolis, 
ete., R. Co., 148 Minn. 325, 181 NW 
843; Althoff v. Torrison, 140 Minn. 
8, 167 NW 119; Nelson v. Chicago, 
CtGre be) CO. de Ninn., (193, 226) = NiW; 
902, 20 AnnCas 748. 


Mo.—Yeager v. St. Joseph Lead 
Co., (A.) 12 SW (2d) 520; Loveless 
ve Conard=Min.. Co., (Ay). 201 SW 
875; Carroll v. United R. Co., 157 Mo. 
aA 347, 137 SW 308. 


Nebr.—Blaha v. Chicago, 
Co., 230 NW 453. 


N. Y.—Jones v. Commercial Travy- 
elers’ Mut. Ace. Assoc., 114 NYS. 589 
{aff 134 App. Div. 936 mem, 118 NYS 
1116 mem (mod on other grounds 201 
N. Y. 576 mem, 95 NE 1130 mem)]. 

N. C.—McMahan v. Carolina Spruce 
Co., 180 N. C. 636, 105 SE 439. 

Okl.—Chicago, ete., R. Co. v. John- 
son, (1. Okl. 118, 175)P 494; St. Louis; 
ete., R. Co. v. Richards, 23 Okl. 256, 
102 P 92, 23 LRANS 1032. 

. Or.—Nielsen vy. Portiand Gas, etc., 
B@or omOT 50.0.8 LAT ebb 54) 
' §. G.—Cline v. Southern R. Co., 110 
S! GC. 532, 96 SE) 532 
Tex.—Cowan vy. El Paso Electric R. 


ete;, RR: 


‘Co. Commn- AS) 271 (SW 794 [rev 
(Civ. A.) 257 SW 941]; Alenkowsky 
Waelexas, ete. nh. uo... (Civ, As) 188 
SW 956; Gulf, ete., R. Co. v. Huyett, 


49 Tex. Civ. A. 395, 108 SW 502; Gulf, 
tC, (Covey Huyett, (Civ A: 89 
SW 1118 [rev on other grounds 99 
Tex. 630, 92 SW 454, 5 LRANS 669]; 
International, ete., R. Co. v. Shuford, 
36 Tex. Civ. A. 251, 81 SW 1189; Jones 
Va Gili, mete. a. (Co. 32. 'Tex-.Civ, TA. 
198, 73 SW 1082. 


And see cases infra note 8. 


“On account of their special knowl- 
edge if was reasonable that the plain- 
tiff and his wife should believe the 
representations of the physicians. 
‘While it is true that a person can not 
assert an estoppel based upon a repre- 
sentation which under the circum- 
stances ‘he ought not to have believed 
and acted upon, it is we think equally 
true that where one states a fact 
which is or should be within his 
knowledge, intending that it be be- 
lieved and acted on as true, he should 
not ordinarily be heard to say that 
the other party ought not to have be- 
lieved ‘him, there being nothing to 
show to such other the falsity of the 
representations,’ ”’ Jones v. ulf, 
eter rts Co:, 32 Tex. sCiy. Aq 198, 199, 


73 SW 1082 [quot St. Louis, ete., R. 
Co. v. Richards, 23 Okl. 256, 102 P 92, 
23 LRANS 1032]. 


[a] Knowledge by claim agent of 
the falsity of the physician’s repre- 
sentations is immaterial. Cowan v. 
El Paso Electric R. Co., (Tex. Commn., 
A.) 271 SW 79 [rev (Civ. A.) 257 SW 
941]. 


2. Fleming v. Brooklyn Heights R. 
Con 95 App Dive10, “88-NYS (7325 
Silk v. Mutual Reserve Fund Life 
Assoc., 159 Pa. 625, 28 A 445. 


3. Iowa.—Owens v. Norwood- 
White Coal Co., 188 Iowa 1092, 174 
NW 851; Owens v. Norwood White 
Coal Co., 157 Iowa 389, 138 NW 483, 
133 NW 716. 


Minn.—Marple v. Minneapolis, etc., 
R. Co.,.115 Minn. 262, 132 NW 333, 
AnnCas1912D 1082; Peterson v. Chi- 
cago, ete., R. Co., 38 Minn. 511, 39 NW 
485. 

N. J.—McGrail v. Jersey Cent. 
Tract. (Co. 84 Ne Ja Ha) 2615 94 Aa si: 


Okl.—Quapaw Min. Co. v. Cogburn, 
78 Okl. 227, 190 P 416. 


R. I.—Smith v. Rhode Island Co., 
SIQMIEC A Le els Omg Oran Lie 


4 Gould v. Cayuga County Nat. 
Bank, 56 HowPr (N. Y.) 505. 


5. See supra text and note 97. 


6. U. S.—Chicago, ete.,“R. Co. v. 
Wilcox, 116 Fed. 918, 54 CCA 147. 


Iowa.—Kilby v. Charles City West- 
ern R. Co., 191 Iowa 926, 183 NW 371; 
Seymour v. Chicago, etc., R. Co., 181 
Iowa 218, 164 NW 352; Douda v. Chi- 
cago, ete, R. Co., 141 Towa 82, 119 
NW 272; Nason v. Chicago, ete. R. 
Co., 140. Iowa 533, 118 NW 751. 

Mass.—Costello v. Hayes, 249 Mass. 
349, 144 NE 368. 


Minn.—Doty v. Chicago, ete., R. Co., 
49 Minn. 499, 52 NW 135. 


Mo.—Winegfield v. Wabash R. Co. 
257 Mo, 347, 166 SW 1037; Allgood 
v. Tarkio Blectric, etc., Co., 222 Mo. A. 
964, 6 SW (2d) 51; Carroll v. United 
R.Co., 157 Mo.A. 247; 137 SW 303: 


N. J.—Taylor v. Trenton, 3 N. J. 
Mise. 288, 128 A 228. 


See Massey v. North Carolina Pub- 
lic) Serv. Col, 1965N. C. 299, 145 SE 
561 (holding that a statement by the 
releasee’s claim agent that the re- 
leasor could not recover in a lawsuit 
is not- such a representation as the 
law denounces as a badge of fraud, 
so as to avoid the release). 


{a] Illustrations of opinions not 
invalidating release.—(1) Statements 
by the releasee’s claim agent as to the 
seriousness of the releasor’s injury. 
Seymour v. Chicago, etc., R. C 181 
Towa 218, 164 NW 8352; Douda v. 
Chicago, etc:, R. Co., 141) lowa, 82, 
119 NW 272. (2) Statements by the 
releasee’s adjuster as to how long 
litigation might be protracted are 
mere expressions of opinion. Kilby 
v. Charles City Western R. Co., 191 
Iowa 926, 183. NW 371. (3) State- 
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being actually held by the person representing it as 
his;* thus, a mere opinion of a physician employed 
by the releasee will avoid the release if it is not hon- 
estly given and is relied on by the releasor.® 
ken promise will not constitute such misrepresenta- 
tion as will avoid a release,® unless at the time when 
it is made there is no intention on the part of the 
promisor of performing it.?° 
promise to give employment, made as an inducement 
for the giving of a release, will not avoid the re- 
lease,1+ particularly where the recitals of the re- 
lease show a different and sole consideration for the 


A bro- 


Thus, the breach of a 


ment of the releasee’s claim agent 
that if the releasor won at the trial 
his counsel would keep all the money 
is the expression of an opinion and 
not the representation of a _ fact. 
Costello v. Hayes, 249 Mass. 349, 144 
NE 368. (4) Statement by assessors 
of their estimate of damages from the 
taking of property is not a represen- 
tation... Taylor wv... Trenton;) 3S Ne Je 
Misc. 288, 128 A 228. 


[b] Failure of other physicians to 
share opinion of a physician does not 
show that its utterance is a fraud. 
Seymour vy. Chicago, etce., R. Co., 181 
Iowa 218, 164 NW 352 


Expressions of opinion as element 
of fraud generally see Fraud §§ 20-24. 


7. Carr v. Sacramento Clay Prod- 
ucts? Con) sorCaly Ay 4395 S70) MP waaGs 
And see cases infra note 8. 


A Broke of mind as a fact see Fraud 
$ 40. 

8. U. S.—Lumley v. Wabash R. 
Co., 76 Fed. 66, 22 CCA 60 


Manne Odstreicn Vv. Giioneo: ete., 
R. Co., 140 Minn. 280, 167 NW 1032. 


Mo.—Yeager v. St. Joseph Lead Co., 
(A.) 12 SW (2a) 520. 


Okl.—Quapaw Min. 
78 Okl. 227, 190 P 416. 


Tex.—International, ete., R. Co. y. 
Shuford, 36 Tex. Civ. A. 251, 81 SW 
1189. 


“If a physician falsely represents. 
that he entertains a stated opinion, 
this is as much a fraud as the false 
representation of any other fact.’” 
Yeager v. St. Joseph Lead Co., (Mo. 
A.) 12 SW (2d) 520, 522. 

9. Smith v. Georgia R., etc., Co., 
131 Ga. 470, 62 SE 673; Texas, ete., 
R. Co. v. Burke, 1 Tex. A. Civ. Cas. § 
945. And see cases infra note 11. 


[a] TIllustration.—Promise by the 
releasee’s agent to correct an incor- 
rect settlement. Texas, etc, R. Co. 
v. Burke, 1 Tex. A. Civ. Cas. § 945. 


Promises and predictions as ele- 
ments of fraud generally see Fraud 
§ 25. 


10. New Bell Jellico Coal Co. v. 
Oxendine, 155 Ky. 840, 160 SW 737. 
And see cases infra notes 11-17. 


11. Scullin v. Newman, 127 Ark. 
227, 191 SW 922; Seymour v. Chicago, 
ete., R. Co., 181 Iowa 218, 164 NW 
Tatum v. Orange, ete, R. Co., 
(Tex. Civ. A.) 198 SW 348 [rev on 
other grounds (Commn. A.) 245 SW 
231]. See Smith v. St. Louis, etc., R. 
Co., 112 Miss. 878, 73 S 801 (a release 
under such circumstances is not void, 
although it may be voidable in equi- 
ty). 

[a] Reason for rule.—‘‘Such fraud 
must be of existing facts, or facts 
which previously existed, and cannot 
consist of mere promises as to future 
acts, although such promises are sub- 
sequently broken.’ Conaway v. New- 
man Mill, ete, Co., 91 Ark. 324, 121 
SW 353, 354 [quot Scullin v. Newman, 
127 Ark. 227, 191 SW 922, 924]. 


Co. v. Cogburn, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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settlement,? unless at the time the promise was made 
the releasee and promisor had no existing intention 
of carrying it out,!® or, as otherwise stated, was not 
acting in good faith;'4 and even under those circum- 
stances such a promise will not avoid the release if 
it appears that the releasor understood that the ques- 
tion of his future employment could not be consid- 
ered in the making of the settlement and release.'® 
The procurement of a release from the obligation 
under a note by a promise to pay is, if the promisor 
has no intention of performing his promise, and if 
the promise is relied on, a misrepresentation of a 
material fact which will avoid the release;?° 
a release given in reliance on a promise to marry may 
be avoided for misrepresentation of a present ma- 
terial state or fact if the promisor had no intention 


of performing his promise.!7 
Matters of law.18 


12. Scullin vy. 
227, 191 SW 922. 


13. Rapid Transit R. Co. v. Smith, 
98 Tex. 553, 86 SW 322 [rev (Civ. A.) 
82 SW 788]; Texas, -etc.,. oR. Comiyv. 
Thompson, (Commn. A.) 12 SW (2d) 
963 [aff (Civ. A.) 1 SW (2d) 938]; 
Tatum v. Orange, etc., R. Co., (Civ. 
A.) 198 SW 348 [rev on other grounds 
(Commn. A.) 245 SW 231). 


14. Rapid Transit R. Co. Smith, 
98 Tex. 553, 86 SW 322 [rev (Civ. A.) 
82 SW 788]; PLEXAS ele... Jit LOOM Ve 
Thompson, (Tex. Commn. A.) 12 SW 
(2d) 963 [aff (Civ. A.) 1 SW (2d) 
938]; Atchison, etc., R. Co. v. Skeen, 
(Tex. Civ. A.) 174 SW 655. 


15. Black v. Wichita Union Termi- 
nal R. Co., 103 Kan. 332, 173°P 1068: 


16. Luttrell v. Wyatt, 305 Ill. 274, 
137 NE 95; Comstock v. Lingston, 210 
Mass, 581, 97 NE 106. 


17. Cox v. Edwards, 120 Minn. 512, 
139 NW 1070. 


[a] Reason for rule.—‘‘A promise 
to marry is based on the present state 
of mind of the promisor. It implies 
the existence of a present intention.” 
Cox v. Edwards, 120 Minn, 512, 518, 
139 NW 1070. 


18. Representations of law as ele- 
ora a fraud generally see Fraud §§ 
—108. 


19. Owens v. Norwood-White Coal 
Co., 188 Iowa 1092, 174 NW 851; Ala- 
bama, etc., R. Co. v. Kropp, 129 Miss. 
616, 92 S 691. 


20. Pacific Gas, ete., Co. v. Alman- 
zo, 22 Ariz. 431, 198 P 457; Woods v. 
Wikstrom, 67 Or. 581, 135 P 192. 


Newman, 127 Ark. 


21. Graham v. Weber, 79 N. H. 393, 
109 A 717. 
22. 


U. S.—Upton v. Tribilcock, 91 
WS, 45, 23). ved. 203: 


Colo.—Denver, etc., R. Co. v. Sul- 
livan, 21 Colo. 302, 41 P 501. 

Iowa.—Kilby v. Charles City West- 
ern R. Co., 191 Iowa 926, 183 NW 3871. 
But see Owens v. Norwood White Coal 
Co., 1883 NW 716, 721, 157 Iowa 389, 
138 NW 483 (“the misrepresentation 
which will void a release is ordinarily 
one of fact, but the same result will 
sometimes follow a misrepresentation 
x . of law’’) 


Me.—Valley v. Boston, etc., 
103 Me. 106, 68 A 635. 


Miss.—Alabama, etc Row, Ge 
Kropp, 129 Miss. 616, 92 S§ 691, 


Mo.—Allgood v. Tarkio Electric, 
ete., Co., 222 Mo. A. 964, 6 SW (2d) 51. 


Oh,—A®tna Ins. Co, v. Peed: 33 Oh. 
St. 283. 


See Massey v. North Carolina. Pub- 


reo:, 


Vv. 


In the absence of confidential 
or fiduciary relations between the parties,!® and 
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unless it is made without a belief in its truth on the 
part of the person making it,?° or recklessly without 
concern as to its truth or falsity,?1 a false represen- 
tation of law, not being a matter of fact, does not vi- 
tiate a release,?* particularly where the releasor has 
had the opinion of his attorney in respect to the mat- 
ter;?* thus, false representations as to the legal ef- 
fect of a release do not have such effect,?* except 
where a relation of trust or confidence exists between 
the parties,?° or where the releasee could not con- 
scientiously make, or profit by, the representation,?® 
since the releasor is presumed to know the contents 
of the instruments signed by him, and has no right to 
rely upon the representations of the other party as to 
its legal effect.?7 
plicable, however, where the releasee or his agent 


These rules have been held not ap- 


induces the releasor to rely on his superior knowl- 


lic Serv. Co., 196 N. C. 299, 145 SE 
561 (a representation by a claim agent 
that the releasor could not recover for 
death in a lawsuit is a representation 
of law and not of fact, and that under 


ordinary circumstances such repre- 


sentations do not create a cause of 
action). 

But see Conner v. Dundee Chemical 
Works, (N. J. Ch.) 17 A 975 [rev on 
other grounds 46 N. J. Eq. 576, 20 A 
50] (where a release was avoided be- 
cause of the statement of the re- 
leasee’s agent that the releasor had 
no cause of action, and because of 
the disparity of ability and experience 
between the releasor and the agent); 
Mensforth v. Chicago Brass Co., 142 
Wis. 546, 126 NW 41, 512, 135 AmSR 
1084 (a representation by an officer of 
the releasee to the releasor that he 
had no cause of action, made when 
the releasor was in pain and not in 
condition to consider his rights, and 
the releasee knew or ought to have 
known that the releasor had a Cause 
of action, was a fraud, constructive 
if not actual, upon the releasor). 


{a] MIllustrations.—(1) 
by the releasee’s agent that the re- 
leasor had no valid claim for damages 
for his injuries. Valley v. Boston, 
etc., R. Co., 103 Me. 106, 68 A 635. (2) 
Opinion of ‘the releasee’s attorney that 
the releasor could not recover from 
the releasee for his injuries. Allgood 
v. Tarkio Electric, etc., Co., 222 Mo. 
A. 964, 6 SW (2d) 51. (38) Statement 
by releasee’s agent that the releasee 
was not liable for the injury. Denver, 
etc., R. Co. v. Sullivan, 21 Colo. 302, 
411 PP 0iisy Alabama, ete, BR..Cot cv. 
Kropp, 129 Miss. 616, 92 S 691. 
Statement of releasee’s adjuster that 
the releasor’s claim was not enforce- 
able at law. Adtna Ins. Co. v. Reed, 33 
Oh. St. 283. (5) Representation by 
releasee’s adjuster that the releasor 
could not recover under the federal 
Employers’ Liability Act. Kilby v. 
Charles City Western R. Co., 191 Iowa 
926, 183 NW 371. (6) Statement by 
releasee’s agent that the law forbade 
inserting in a release an agreement 
to give the releasor a life job. Ala- 
bama, etc., R. Co. v. Kropp, 129 Miss. 
616, 92 S 691. 


[b] But as the laws of sister and 
foreign states are regarded as facts, 
misrepresentations as to them are 
misrepresentations of fact. Rauen y. 
Prudential Ins. Co., 129 Iowa 725, 106 
NW 198; Leslie v. Baillie, 2 Y. & Coll. 
91, 21 EngCh 91, 63 Reprint 40. 


23. Kilby v. Charles City Western 
R. Co., 191 Iowa 926, 188 NW 871. 


24. Heck v. Missouri Pac. R. Co., 
147 Fed. 775; Haviland v. Southern 


Statement |, 


edge,?* nor where an illiterate releasor, because of 
the absence of persons other than those in the re- 


California Edison Co., 
158 P 328; Rogers v. Atchison, ete.,. 
13ea Slope Bis Cal. A. 343, 176 -P 176; Gipe 
Vv. Pittsburgh, ete. ER. Cos 4h-inds Ag 
156, 82 NE 471; Jackson v. Pennsyl- 
vania R. Co., 69 N. J. Li. 79; 54 A532: 


172 Cal. 601, 


| But see Colter v. Morgan, 12 B. Mon. 


(Ky.) 278 (a release was procured by 
fraud where the releasee induced the 
releasor to believe that the release 
would discharge only him and not the 
other obligors in the bond, and that 
good faith required the releasee to 
apprise the releasor of the effects of 
the release, when he knew that the 
releasor labored under a delusion); 
and cases supra § 31. 


Contra Hirschfield y. London, etc., 
R. iCo.; 2. O27 R pads 


[a] “The true ground for the rule 
[is] that everyone is presumed (or 
rather, bound) to know the law, or 
that a representation regarding the 
law constitutes an expression of opin- 
ion upon which the party to whom it 
is addressed has no right to rely.” 
Haviland v. Southern California Edi- 
son Co., 172 Cal. 601, 158 P 328, 331. 

[b] Ilustration.—Statement by 
releasee’s agent that the release, ex- 
ecuted by the releasor with full 
knowledge of its contents, was not 
binding. Haviland v. Southern Cali- 
fornia Edison Co., 172 Cal. 601, 158 P 
328; Rogers v. Atchison, ete., R. Co., 
38) Cali, “A. 3435 L7G. Pa L7G: = Contra 
Hirschfield vy. London, ete., R. Co., 2 
OP BD. 

25. Haviland v. Southern Califor- 
nia Edison Co., 172 Cal. 601, 158 P 328; 
Jackson v. Pennsylvania R. Co., 69 
INARA BM Bay alsy SNR 3 2 


26. Chestnut Hill Reservoir Co. v. 
Chase, 14 Conn. 123 

27. Gipe v. Pittsburgh, etc., R. Co., 
41 Ind. A. 156, 82 NE 471, 


28. Owens v. Norwood-White Coal 
Co., 188 Iowa 1092, 174 NW 851; Rau- 
en v. Prudential Ins. Co., 129 Iowa 


725, 106 NW 198; Berry Vv. American 
Cent. Ins. Co.; 132 N. Y. 49, 30 NE 254, 
28 AmSR 548; Sanford v. Royal Ins. 


Co., 11 Wash. 653, 40 P 609. And see 
supra § 3a. 
[a] Thus, where plaintiff. employee 


is injured under such circumstances 
that the employer is liable, but the 
latter’s lawyer dissuades the em- 
ployee from going to the expense of 
employing counsel by assuring him 
that he can rely on such lawyer’s 
statement that he is without legal 
remedy, he is stating matters which 
he desires plaintiff to accept as facts, 
not mere opinions of law, and the re- 
lease will be set aside for fraud. 
Owens’ v. Norwood-White coal Co; 
188 Iowa 1092, 174 NW 851 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 37-38] 


leasee’s interest, has to rely on their representa- 


tions.?° 


T§ 38] e. Silence and Concealment.?° 
said that there may be a fraudulent and wrongful 
concealment of the facts involved in the giving of a 
release as well as a misrepresentation,*? and that a 
false suggestion or suppression of truth affords a 
sufficient ground to set aside any release.” 
a duty to disclose or a confidential relation exists 
between the parties, silence as to material facts in- 
volved in the giving of a release constitutes fraud 
and will avoid the release,** and likewise where non- 
disclosure is equivalent to an actual falsehood,®* and 
where concealment so colors the statement made as 
to produce a misleading and false impression in re- 
gard to a material fact, which would be as vicious as 


yan express falsehood.®°® 


29. Indiana, ete., R. Co. v. Fowler, 
oie 152, 66 NE 394 [aff 103 Ill. A. 


30. Silence and concealment as 
repeat of fraud generally see Fraud 
12-19. 


31. Loveless v. Cunard Min. Co., 
(Mo, A.) 201 SW 375. 


32. Nixon v. Temple Terrace Est., 
Wi la o02; Leto s 475. 


33. U. S.—Hawker v. Worley, 33 
F. (2d) 491 [certiorari den 280 U. S. 
605 mem, 50 SCt 88 mem, 74 L. ed. 649 
mem|]: Plews v. Burrage, 274 Fed. 881 
[rev 271 Fed. 727]; Maas v. Lonstorf, 
194 Fed. 577, 114 CCA 419. 


. Iowa.—Purslow v. Jackson, 93 Iowa 
694, 62 NW 12. 

Mich.—O’Neil v. Lake Superior Iron 
Co., 63 Mich. 690, 80 NW 688. 

N. Y.—Toomey v. Whitney, 94 App. 
Div. 154, 88 NYS 216. 


Pa.—Cunningham’s App., 122 Pa. 


464, 15 A 868: Carter v. Connell, 1 
Whart, 392. 

R. I.—Pilling v. Bensen, 34 R. I. 
519, 84 A 1005. 

S. C—Womack y. Austin, 1 S. C. 
421. 

[a] Particular relations involving 


duty to disclose: (1) Guardian and 
ward. Womack v. Austin, 18. C. 421. 
(2) Principal and agent. Hawker v. 
Worley, 33 F. (2d) 491 [certiorari 
den 280 U. S. 605 mem, 50 SCt 88 mem, 
74 L. ed. 649 mem]. (3) Prospective 
administrator and next of kin. 
Toomey v. Whitney, 94 App. Div. 154, 
88 NYS 216. (4) Trustee and cestui 
que trust. Maas v. Lonstorf, 194 Fed. 
577, 114 CCA 419. (5) Joint partici- 
pation of employer and employee in 
benefit fund. O’Neil v. Lake Superior 
Iron Co., 63 Mich. 690, 30 NW 688. 


34. Dobinson v. McDonald, 92 Cal. 
Sou eie & 10985) Clark .v. Taylor, -68 
Iowa 519, 27 NW 493; Hart v. Gould, 
62 Mich. 262, 28 NW 831; :Barnhardt 
v. Smith, 86 N. C. 4738. 


35. Larrabee v. Sewall, 66 Me. 376; 
Haviland y. Willets, 141 N. Y. 35, 35 
NE 958; Kirchner v. New Home Sew- 
ane Mach. Co., 185 N. Y. 182, 31 NE 

104. 


36. 
241. 


Me.—Barrett v. Lewiston, etc., 
Co., 110 Me. 24, 85 A 306. 


Mass.—Willett v. Herrick, 258 Mass. 
585, 155 NE 589 [certiorari den 275 
U. S. 545 mem, 48 SCt 83 mem, 72 
L. ed. 417 mem]. 


N. J.—Dundee Chemical Works vy. 
Connor, 46 N. J. Eq. 576, 20 A 50. 

N. Y.—Harbeck v. Pupin, 145 N. Y. 
70, 39. NE 722; Dambmann v. Schult- 
ings ZoyN: Y. bb prey 12 Hun’ 1 (att 


Del.—Reznor v. Maclary, 9 Del. 
Rv 
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to disclose or confidential relation, silence as to ma- 


terial facts does not constitute fraud.?® 


It has been 


Where 


fraud.®°® 


54 HowPr 289)], 85 N. Y. 622; Hogan 
v. Producers’ Dev. Co., 200 App. Div. 
SOO DINE Sos Ce 


[a] Particular situations involv- 
ing no duty to disclose.—(1) Mort- 
gagor and mortgagee. Willett v. Her- 
rick, 258 Mass. 585, 155 NE 589 [cer- 
tiorari den 275 U. S. 545 mem, 48 SCt 
83 mem, 72 L. ed. 417 mem]. (2) 
Pledgor and pledgee. Willett v. Her- 
rick, supra. (3) Where the releasor 
understood what he was doing in 
signing the release, and was in a con- 
dition to judge intelligently and de- 
cide for himself, there is no such in- 
equality of condition or knowledge as 
to make it the legal duty of the re- 
leasee to disclose to the releasor the 
opinion of its agents as to his condi- 
tion. Barrett v. Lewiston, etc., R. Co., 
110 Me. 24, 85 A 306. (4) There is no 
duty upon the releasee of a claim of 
damages for malicious prosecution to 
reveal the fact that other parties had 
conspired in the prosecution and fail- 
ure to so inform the releasor is not 
fraud. Hogan v. Producers’ Dev. Co., 
200 Apps Diy-—895°192 NYS 3837. 5) 
The existence of a confidential rela- 
tion is not to be inferred from the fact 
that the officer and agent of the re- 
leasee visited the releasor on hearing 
of the sudden death of her husband 
(in consequence of injuries received 
in the employ of the reteasee), who 
had been long a trusted employee, nor 
from the fact that he offered in be- 
half of the releasee to pay, and did 
pay, the funeral expenses; nor from 
the fact that he offered to accompany 
the releasor to the surrogate’s office 
to take out letters of administration, 
which offer was not accepted. Dundee 
Chemical Works v. Connor, 46 N. J. 
Eq. 576, 20 A 50. 


37. See cases infra this section. 


38. Barker v. Northern Pac. R. Co., 
65 Fed. 460; Chesapeake, etc., R. Co. v. 
Mosby, 93 Va. 93, 24 SE 916. 


39. Rose v. West Philadelphia R. 
Corse Ras (Cass loi wa Aw Se 


40. Ala.—Louisville, ete., R. Co. v. 
Huffstutler, 162 Ala. 619, 50 S 146. 


Ariz.—Southern Pac. Co. v. Gaste- 
Nim} 72838 Pr Tio: 


Colo.—Weber v. Head Camp, W, W., 
60 Colo. 529, 154 P 728. 


Iowa.—Owens v. Norwood-White 
Coal Co., 188 Iowa 1092, 174 NW 851; 
Rauen v. Prudential Ins. Co., 129 Iowa 
725, 106 NW 198. 


N. Y.—Toomey v. Whitney, 94 App. 
Div. 154, 88 NYS 216; Peo. v. Town- 
send, 133 Misc. 843, 233 NYS 6382; 
Jones v. Commercial Travelers’ Mut. 
Acc. Assoc., 114 NYS 589 [aff 134 App. 
Div. 986 mem, 118 NYS 1116 mem 
(mod on other grounds 201 N. Y. 576 
mem, 95 NE 1130 mem)]. 


[§ 39] f. Special Circumstances. 
cial circumstances involved in the giving of releases 
have been considered in connection with the question 
of fraud as affecting their execution.®? 


Various spe- 


Improvidence is not in itself sufficient to avoid 
a release on the ground of fraud.*® 


That the bargain is a bad one is no evidence of 


Inadequacy of consideration may be so gross or 
shocking that it can be held to be in itself a badge 
of fraud,*° or it may tend to establish a constructive 
fraud;*! otherwise it is not sufficient to avoid a re- 
lease on the ground of fraud,*? but constitutes a cir- 
But where there is no duty | cumstance which may be considered in connection 


N. C.—Pass v. McClaren Rubber 
Co.7 198) Ne 'C. 123, 1150, SH09 ss Bult= 
ler vy. Armour Fertilizer Works, 195 
N. C. 409, 142’ SE 483. 


Okl.—Chicago, etc., R. Co. v. Cot- 
ton, 62 Okl. 168, 162 P 7638. 


Pa.—Bixler v. Kunkle, 17 Serg. & 
R. 298. 


Tenn.—Russell v. Dayton Coal, etc., 
Co., 109 Tenn. 438, 70 SW 1. 


See Illinois Cent. R. Co. v. Vaughn, 
111 SW 707, 33 KyL 906 (where there 
is gross inadequacy of the compen- 
sation paid by an employer to an em- 
ployee sustaining a permanent injury 
in consideration of the employee re- 
leasing his claim therefor, only slight 
additional evidence of fraud on the 
part of the employer to procure the 
release is necessary to overturn the 
settlement); Williams vy. Smith, 7 L. 
J. Ch. O. S. 129 (where, because of 
the combination of the ignorance and 
unprotected state of the releasors, 
their pecuniary distress, and their to- 
tal want of all knowledge or informa- 
tion as to the methods or habits of 
business, with the great inadequacy 
of price, a court of equity set aside 
releases). 

[a]. Particular considerations held 
grossly inadequate.—(1) One hun- 
dred and twenty-five dollars for the 
death of a miner between forty and 
forty-five years of age and a strong, 
hard-working man. Russell v. Day- 
ton Coal, etc., Co., 109 Tenn. 43, 70 
sw 1. (2) Three hundred and fifty 
dollars for injuries to an employee. 
Southern Pac. Co. v. Gastelum, (Ariz.) 
283 P7119. 


Adequacy of consideration general- 
ly see supra § 21. 


Inadequacy of consideration as 
ground for cancellation of instru- 
are see Cancellation of Instruments 

35, 

41. Hicks v. Jenkins, 

401, 123 P 526. 


42. U. S.—Thorn Wire Hedge Co. 
v. Washburn, etc., Mfg. Co., 159 U. 
S. 423, 16 SCt 94, 40 L. ed. 205; Sim- 
mons v. Utah Copper Co., 15 EF. (2d) 
780; St. Louis, ete, R. Co. yv. Phil- 
lips, 66 Wed. 35,13 CCA 315. 


Fla.—Florida Hast Coast R. Co. v. 
Thompson, 93 Fla: 30, 111 S 525. 

Ill—Mattoon Gas Light, ete., 
v. Dolan, 111 Ill. A. 333. 

Minn.—Mix v. Downing, 176 Minn. 
156, 222 NW 9138. 

Miss.—Kansas City, ete., R. Co. v. 
Chiles, 86 Miss. 361, 38 S 498. 

N. Y.—Peo. v. Townsend, 133 Misc. 
8438, 233 NYS 6382. 

N. C.—Pass v. McClaren Rubber 
Gor 19 8aN. Co l23 edb 0) Sik 7 005 


68 Wash. 


Co. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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with the other facts of the ease to determine the 
existence vel non of fraud.t® Gross inadequacy may 
likewise raise a presumption of imposition.*# 

Superior advantage. It has been held that a re- 
lease may be avoided if procured under circumstane- 
es showing such superior advantage on the part of 
the releasee as taints the transaction with construe- 
tive fraud,*® and that a release obtained by taking 
advantage of the releasor’s ignorance is void,*® but 
that mere knowledge on the part of the releasee of 
the releasor’s ignorance does not make the former 
guilty of any fraud.*? 


Mental and physical condition.*® A release pro- 


eured from a releasor with knowledge of his mental | 


incapability,*® ineapacity,>° or inecompeteney,*! or 
of his bodily and mental ineapacity,°” has been held 
fraudulent and avoidable, although the arguments 
and tactics employed in securing the release would 
not be sufficient to constitute fraud as applied to a 
person possessing his normal mental powers.°*® It 
has also been held that mental or physical weakness 
or suffering will be considered, along with other eir- 
eumstances, in determining whether the transaction 


Or.—Wood v. Young, 127 Or. 235, [ « 50. 


RELEASE 


St. Louis, ete., R. Co. v. Brown, 


[§§ 38-40 


is tainted with fraud.54 


The absence of the releasor’s counsel is a circum- 
stance which may be considered in determining 
whether fraud has induced the execution of a re- 
lease;>® but there is no duty upon the releasee to 
notify the releasor to employ an attorney or some 
one competent to give him business advice.°® 

The presence of unusual clauses in a release has a 
tendency to excite suspicion of fraud.** 

[§ 40] g. Intent.°* To avoid a release on the 
ground of fraud or fraudulent representation, it must 
appear that the representation was made with the 
intent that it should be acted upon by the releasor 
in the execution of the release.°® Where a fraudu- 
lent statement is made to the releasor, who acts there- 
on by executing the release, and the statement itself 
is reasonably @aleulated to induce such action, a pre- 
sumption arises that that consequence was intended 
by the release;*° but this presumption may be re- 
butted,* as by other circumstances showing that the 
making of the release was not intended by the rep- 
resentor, but was in good faith urged against. 
Where the misrepresentation has been made by the 


on the part of the adjuster). 


271 P 734 [cit Cyc]. 

Pa.—Bierer’s App., 92 Pa. 265; Rose 
v. West Philadelphia R. Co., 9 Pa. 
Cas. 318,12 A 78. 


Tenn.—Chattanooga R., ete., Co. v. 
Glaze, 146 Tenn. 49, 239 SW 394. 


See Atchison, ete., R. Co. v. Smith, 
(Tex. Civ. A.) 190 SW 761 [rev on 
other grounds (Commn. A.) 232 SW 
290] (three thousand seven hundred 
and fifty dollars paid to injured em- 
ployee was not so grossly inadequate 
as to constitute a badge of fraud 
practiced upon him). 

{a] A corporation, the affairs of 
which are managed by a president and 
board of directors, will not be given 
the benefit of the application of the 
rule “that where the party executing 
the release, by reason of youth or ad- 
vanced age, was incapacitated to act 
judiciously, courts of equity will 
grant relief where the consideration 
was plainly inadequate.” Thorn Wire 
Hedge Co. v. Washburn, ete., Mfg. Co., 
159 U. S. 4238, 4438, 16 SCt 94, 40 L. 


ed. 205. 

43. Cal.—Carr v. Sacramento Clay 
Products Co: ud ‘CalwA. 439, 170 2 
446. 


Fla.—Florida Hast Coast R. 
Thompson, 93 Fla. 30, 111 S 525. 


Yll1—Palmeter v. Court of Honor, 
212 Ill. A. 565; Chicago Union Tract. 
Co. v. Ludlow, 108 Ill. A. 357, 

Iowa.—Owens v. Norwood-White 
Coal Co., 188 Iowa 1092, 174 NW 851. 

Nebr.—Swan vy. Lincoln Terminal 
Co., 103 Nébr. 36, 170 NW 497. 

Pa.—Bierer’s App., 92 Pa. 265. 

Tex.—Southern Tract. Co. v. Rogan, 
(Civ. A.) 199 SW 1135. 

44. Du Pont de Nemours v. Kelly, 
252 Fed. 5238. 

45. Owens v. Norwood-White Coal 
Co., 188 Iowa 1092, 174 NW 851. 

46. Mairo v. Yellow Cab Co., 208 
Cal. 350, 281 P 66. ; 

47. Turner v. Ontiberos, (Tex. Civ. 
A.) 193 SW 1089. 

48. Mental capacity generally see 
supra § 27. 

49. See v. Carbon Block Coal Co., 


159 Iowa 413, 138 NW 825, 141 NW 
1048. 


Co usve 


73 Ark. 42, 83 SW 332, 3 AnnCas 573; 
Litchfield, ete., R.-Co. v. Shuler, 134 
Til. A. 615; Smith v. Atchison, etc., 
RR. Co., . CLéx, -Contmne” Az) -2382- Sw 
290 [rev (Civ. A.) 190 SW 761]. But 
see Turner v. Ontiberos, (Tex. Civ. A.) 
193 SW 1089 (‘The mere knowledge 
upon the part of [the releasee] of 
[the releasor’s] . . . weakness of 
mind does not make [the releasee] 
guilty of fraud’). 


51. Litchfield, etc., R. Co. v. Shu- 
ler, 134 Ill. A. 615. 


52. Louisville, ete., R. Co. v. Huff- 
stutler, 162 Ala. 619, 50 S 146; New 
Bell Jellico Coal Co. v. Oxendine, 155 
Koye S400) L60MSIWs 03%" Girard! wast. 
Louis Car-Wheel Co., 46 Mo. A. 79; 
International, ete., R. Co. v. Shuford, 
386 Tex. Civ. A. 251, 81 SW 1189. See 
Mensforth v. Chicago Brass Co., 142 
Wis. 546, 126 NW 41, 512, 1835 AmSR 
1084 (“such practice was a fraud, 
constructive if not actual’); Lusted 
Vi ‘Chicagoy ete; (Re (Co. tt Wis. sor: 
36 NW 857 (“[The releasee’s agent] 
acquired an undue advantage, akin in 
law to a species of fraud’). 


53. Smith v. Atchison, ete., R. Co., 
(Tex. Commn. A.) 232 SW 290 [rev 
(Civ. A.) 190 SW 761]. 


54. Owens v. Norwood-White Coal 
Co., 188 Iowa 1092, 174 NW 851. 


55. Kansas City, ete, R. Co. v. 
Chiles, 86 Miss. 361, 38 S 498; Court- 
ney v. Blackwell, 150 Mo. 245, 51 SW 
668; Bussian v. Milwaukee, etc., R. 
Co., 56 Wis. 325, 14 NW 452; John- 
son v. Grand Trunk R. Co., 21 Ont. 
A. 408 [dism app 25 Ont. 64]. See 
Nielsen v. Portland Gas, ete., Co., 76 
Or. 505, 147 P 554, 556 (“[a] release 
obtained from an injured person who 
acts without independent counsel or 
advice should be scrutinized with 
great care’’). But see Kilby v. 
Charles City Western R. Co., 191 Iowa 
926, 183 NW 3871 (holding that where 
the releasor had consulted, regarding 
settlement, with his attorney, who 
had been present at conferences with 
the releasee’s adjuster, the statement 
of the adjuster that it was not neces- 
sary to have the attorney present at 
the time the release was signed, at 
which time the releasor’s parents 
were present, and the adjuster’s ob- 
jection to the attorney’s presence, 
cannot be held to be the basis of fraud 


“We think that no release obtained 
from the plaintiff after an action has 
been commenced and counsel employ- 
ed, in the absence of plaintiff's coun- 
sel, and without his consent or knowl- 
edge, should bind the party unless 
the utmost good faith is shown on 
the part of the defendant in obtain- 
ing the same.” Bussian v. Milwau- 
kee, etc, R. Co., 56 Wis. 325, 335; 14 
NW 452. 

56. Ingram vy. Carlton Lumber Co., 
77 Or. 633, 152. P 256, 258. (holding 
further that “if such a duty were en- 
joined by law under any circumstanc- 
es, they should be averred, and facts 
stated showing that the plaintiff came 
within their scope’’). 


[a] Reason for rule.—''There is no 
rule of law that if one party to a 
transaction is represented by an at- 
tarney the other must be.” Ingram 
v. Carlton umber Co: “tT Or. 633: 
152° P 256, 258. 


57. Girard v. St. Louis Car-Wheel 
Co., 46 Mo. A. 79, 84 (where the re- 
lease contained this clause: ‘[The 
releasor] agrees to this deliberately, 
and of his own free will, and without 
any undue influence from anybody’). 


58. Intent as element of fraud gen- 
erally see Fraud §§ 44-48. 


59. U. S.—Waegner v. National L. 
Ins: ‘Co. 90" Medl S95. sas CGAY dene 

Mass.—Costello v. Hayes, 249 Mass. 
349, 144 NE 368. 

Minn.—Althoff ov. 
Minn. 8, 167 NW 119. 


Mo.—Carroll v. United. R. Co., 157 
Mo. A. 247, 1387 SW 303. 


N. Y¥.—Gould v. Cayuga County Nat. 
Bank, 56 HowPr 505. 


Okl.—Davis v. Higgins, 95 Okl. 32, 
210° LISSS Ehicaeso, Sten eee 1Oos evs 
Johnson, 71 Okl. 118, 175 P 494; St. 
Houisy, etes Re (Go: Vv. Reeds Olle 
Sat TSA 1S eyasy 


Or.—Nielsen v. Portland Gas, etc., 
Co., 76 Or. 505, 147 P 554. 


60. Wagner v. National L. Ins. Co., 
90g hed. 395, 33 CCA spat 


Torrison, 140 


61. Wagner v. National L. Ins. Co., 
supra. 

62. Wagner v. Nat. L. Ins. Co., 
supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 40-42] 


releasee with knowledge of its falsity and with intent 
that it should be acted upon by the releasor, who has 
in fact acted thereon, the release is avoidable for 
fraud, even in the absence of a corrupt motive or a 


specific intent to defraud.*®* 


[§ 41] h. Representation by Agent, Stranger, or 
A release may be avoided for the 
fraudulent statement of the releasee’s agents acting 
within the scope of their employment,®® “but not for 
that of an agent acting outside the scope of his em- 
A release is unaffected by the fraud 
of a stranger,°? unless the stranger procured the re- 
lease,°* or unless such fraud was known to the re- 
leasee or his agent when the Jatter obtained the re- 
A release may likewise be avoided for the 
fraudulent statement of one of joint releasees.*° 


Joint Releasee.*+ 


ployment.*® 


lease.®° 


63. Washington R., etc., Co. v. Mc- 
Lean, 40 App. (D. omy 465: Rauen v. 
Prudential Ins: Co., 129 Iowa 725, 106 
NW 198; O’Donnell v. Clinton, 145 
Mass. 461, 14 NE 747; Warder v. 
Tucker, 7 Mass. 449, 5 AmD 62; Con- 
ner v. Dundee Chemical Works, (N. 
J. Ch.) 17 A 975. See Washington 
Utilities Co. v. Wadley, 44 App. (D. C.) 
176 (holding that, with reference to 
the validity of a release, ‘‘it was not 
necessary to find that the agent was 
guilty of any intentional fraud’). 
But see Wagner v. National L. 
Ins. Co, 90 Fed.-395, 405, 33 CCA 
121 (“It is true that there are many 
cases in which the principle is broad- 
ly stated that the motive of one in 
deceiving another to the latter’s dam- 
age is not material, but they are all 
cases in which the deceiver intended 
the deceived person to take the action 
he did take, and sought to escape lia- 
bility for it on the ground that he 
intended no injury to the deceived 
person or benefit to himself from such 
induced action’’). 

64. liability of principal for rep- 
resentations of agent generally see 
Agency § 541. 

65. See cases supra §§ 31, 34. 

66. Nelson v. Minneapolis St. R. 
Co., 61 Minn. 167, 68 NW 486; Gulf, 
ete., R. Co. v. Huyett, 99 Tex. 630, 
92 SW 454, 5 LRANS 669. See Alen- 
kowsky v. Texas, etc., R. Co., (Tex. 
Civ. A.) 188 SW 956 (not applying 
this rule where a claim agent “had 
full knowledge of the representation, 
and both parties apparently acted up- 
on the faith thereof’’). 

[a] Fraud of physician.—The re- 
leasee is not bound or affected by 
statements as to the extent of the 
releasor’s injuries made by its phy- 
sician, sent only to ascertain the na- 
ture of the releasor’s injuries and re- 
port the result of his examination to 

_ the claim agent, and without any au- 
thority to settle the claim or advise 
the releasor, for such statements are 
outside the scope of the agency, and 
relied on by the releasor on her own 


responsibility. Nelson v. Minneapo- 
Liu teat aC Ovo Ladin. 1617, 26d. NOW: 
486. 

67. Atchison, etc. R. Co. v. Ben- 


nett, 63 Kan. 781, 66 P 1018; Pugsley 
vy. Sumner, 14 Daly 427, 14 NYSt 691; 
Horsey v. Ciaroro, 3 Pa. Dist. \& Co. 


657; Kennerty v. Etiwan Phosphate 
Co., 17 S. C. 411, 48 AmR 607. 

68. Wilson v. San Francisco-Oak- 
Jand Terminal R. Co., 48 Cal. A. 343, 
191 P 975; Perea v. Barela, 5 N. M. 
458, 23 P 766; Bedell v. Bedell, 37 
Hun CN ge Ye) 419; Stewart v. Great 


Western R. Co., D iors Cy dhe ee 319, 
67 EngCh 251, 46 Reprint 399. 

[a] Reasons for rule.—(1) “It is 
not a question of agency, but a ques- 
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[§ 42] 5. Duress.7! 
ress,72 intimidation,’* or coercion,’* is invalid and 
not binding on the releasor. 
the opportunity of exercising freedom of choice as 


[53 C.J.] 1225 


A release given under du- 


Where the releasor has 


between executing the release and relying upon his 


tions of raudaeeLte “the joe. spre= 

lease] was obtained from the . . 

[releasor] by misrepresentation and 

fraud it cannot be held against her. 

It is quite immaterial who perpetrat- 

ed the fraud. . . . [The release] 

was procured for . . [the re- 
leasee] and was delivered to him, and 

. he received it with all the in- 

firmities to which it was subject, and 
they were sufficient for its destruc- 
tion.” Bedell v. Bedell, 37 Hun (N. 
Y.) 419, 421. (2) “It would make lit- 
tle difference whether it was shown 
tha ta fie haew [the person bringing 
about the giving of the release] was 
an authorized or a_ self-constituted 
agent of the defendant corporation, 
because in either event, if an impe- 
cunious settlement was brought about 
through his trickery and falsehood, 
the> [releasee] should not be 
allowed to take advantage of an un- 
fair settlement thus made, accept the 
benefits, thereof, and deprive 

{the releasor] of a trial upon the real 

merits of the case.’’ Wilson v. San 

Francisco-Oakland Terminal R. Co., 

43P Cale APSS 43 LOL SP. 975; 2 Oi: 

69. Gulf, ete, R. Co. v.. Huyett, 99 
Tex. 630, 92 SW 454, 5 LRANS 669 
(semble). 

70. Pelberg v. Gorham, 23 Cal. 349. 

71. Duress as: 

Affecting contract generally see Con- 
tracts §§ 310-325. 

Ground for cancellation of instrument 
generally see Cancellation of In- 
struments § 44 
72. U. S.—Ingram v. Lewis, 37 F. 

(2d) 259. 

Ky.— Puff v. Puff, 104 SW 332, 31 
KyL 939. 

Md.—Hammond v. 
oO, 


New York, etc., 
128 Md. 442, 97 A 1011. 


Mass.—Lanigan v. Scharton, 238 
Mass. 468, 131 NE 223. 
Mich.—Gregory v. MecNitt, 242 


Mich. 506, 219 NW 710; Yalomstein v. 
Yalomstein, 190 Mich. 615, 157 NW 
372. 
Mo. James T. McMahon 
Constr *Co,, (216 Swi e770. 
Mont.—Williams v. Thomas, 
Mont. 576, 194 P 500. 


N. J.—Dundee Chemical Co. v. Con- 
nor, 46 N. J. Eq. 576, 20 A 50. 


N. Y.—Peo. v. Townsend, 133 Misc. 
843, 2338 NYS 632. 


N. C.—Pass v. McClaren Rubber 
Co., 198 N. C. 1238, 150 SE 709. 


Okl.—Enid Electric, ete., Co. 
Decker, 36 Okl. 367, 128 P 708. 


Tex——San Antonio, etc.,. R. Co: v. 
Barnett, (Civ. A.) 27 SW 676. See 
Southwestern Gas, etc., Co. v. Cobb, 
(Civ. A.) 200 SW 1116 (if a written 
contract in avoidance of liability was 


58 


legal rights, there is no duress? or coercion.’® 
a release is not necessarily voidable because given 
under restraint, but to have this effect the restraint 
must have been illegal;*7 thus, the enforcement of 
a legal right by legal means,’® as by bringing suit 
on claims,‘® is not duress. 
not on an equal footing, but one of them is in a posi- 
tion to dictate, a release obtained by threats of in- 
jury to, or withholding of, property of the releasor 
may be invalidated for duress.*° 
under arrest by legal process, 


And 


"Where the parties are 


The detention, 
of the releasor is ordi- 


obtained from plaintiff by duress and 
constraint, he is legally entitled to al- 
lege and prove such fact in avoid- 
ance). 

Vt.—Brainard v. Van Dyke,-71 Vt. 
3595 ‘Sonn 4a An 158: 


And see cases infra notes this sec- 
tion. 


“Duress is but a species of fraud, 
and contracts induced by it are not 
void, but voidable, and may ‘be af- 
firmed or repudiated in the same man- 
ner, and subject to the same condi- 
tions, that control when the contract 
is induced by fraud.” Brainard v. 
Van Dyke, supra. 

73. Enid Electric, etc., Co. v. Deck- 
er, 36 Okl. 367, 128 P 708. 


74 Wax v. McGrath, 255 Mass. 
340, 151 NE 317; Southern Tract. Co. 
v. Rogan, (Tex. Civ. A:) 199 SIW 1135: 


75. Bonney v. Bonney, 237 Ill. 452, 
86 NE 1048 [aff 141 Ill. A. 476]; Kan- 
sas City, etc., R. Co. v. Graham, (Tex. 
Civ. A.) 145 SW 6382. 


76. Willett v. Herrick, 258 Mass. 
585, 155 NE 589, 596 [certiorari den 
275 U. S. 545 mem, 48 SCt 83 mem, 
72 L. ed. 417 mem]. 


“PAB eq El aKey” . [releasors] were 
free either to rely on their legal rights 
or to accept the settlement, and they 
voluntarily decided to accept the 
terms proposed and deliver the re- 
lease, there was no coercion in its 


execution.” Willett .v.. Herrick, su- 
pra. Came 
77. Kelsey v. Hobby; 16 Pet. (U. 


S.) 269, 10 L. ed. 961; In re Buzzard, 
13 LancBar (Pa.) 127. See McCoy v. 
James T. McMahon Constr. Co., (Mo.) 
216 SW 770 (the threat of one liable 
for the releasor’s expenditures for 
inedical service not to pay the doc- 
tor’s and hospital bill, so that the re- 
leasor would have to leave the hospi- 
tal, does not constitute duress, par- 
ticularly where it does not appear 
that leaving the hospital would have 
seriously affected the releasor’s con- 
dition). 

78. Willett v. Herrick, 258 Mass. 
585, 155 NE 589 [certiorari den 275 
U. S. 545 mem, 48 SCt 83 mem, 72 L. 
ed. 417 mem]. 


79. Willett v. Herrick, supra. 


[a] Motives of creditor in bring- 
ing suit, even if the suit had a harm- 
ful effect on the releasor, are imma- 
terial. Willett v. Herrick, 258 Mass. 
585, 155 NE 589 [certiorari den 275 
U. S. 545 mem, 48 SCt 83 mem, 72 L. 
ed. 417 mem]. 


80. Ingram -v. Lewis, 37 F. (2d) 
259; Whitney v. Eager, 29 F. Cas. No. 
17,584, Crabbe 422; Puff v. Puff, 104 
Sw. 332, 31 -Kylx 939; ) Laniganyvy. 
Scharton, 238 Mass. 468, 131 NE 223; 
San Antonio, etc., R. Co. v. Barnett, 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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narily no objection to the validity of the release ;*? 
but a release executed during an illegal imprisonment 
is void for duress;8? and arrest and imprisonment 
under regular and legal process, sued out falsely, 
maliciously, and without probable cause, is such du- 
ress as will avoid a release.** <A release executed 
after bail had been given, and against the advice of 
counsel, and when a trial was open to the releasor, 
has been held valid as a free and voluntary act.®* 
Mere threats of criminal prosecution do not con- 
stitute duress where there is no reasonable sense of 
impending danger ;°° but it has been held that threats 
of imprisonment sufficient in severity to overcome 
the mind of the releasor and subject his will to that 
of the releasee will avoid the instrument.*® Personal 
violence or force or reasonable apprehensions of per- 
sonal violence may constitute duress.** 


Need of money on the part of the releasor does not 
in itself show duress.§§ 


Pain does not in itself show duress.®® 


[§ 43] 6. Necessitous Circumstances. The dis- 
tressed financial circumstances of the releasor will 
not alone suffice to avoid a release.?° 


RELEASE 


[§§ 42-44 


[§ 44] 7. Undue Influence.® A release may be 
avoided if obtained by undue influence.*? To con- 
stitute undue influence the will of the releasor must 
be so overborne that voluntary action on his part is 
prevented.®* It has been held that the undue influ- 
ence, to invalidate the release, must have been ex- 
ercised to benefit the releasee or to wrong the releasor 
in the former’s interest;°* and that the act of pro- 
curing a release by undue influence at least imports 
a constructive fraud.®* A statute providing for the 
relief of a person from his contract on the ground of 
undue influence, where an unfair advantage is taken 
of his weakness of mind or of his necessities or dis- 
tress, has been applied to relieve a releasor.°® 


Confidential or fiduciary relationship.°* The doc- 
trine of undue influence has been held not limited to 
cases where a fiduciary or family relation exists be- 
tween the parties, but to apply to all cireumstances 
where one party has acquired influence over the mind 
of another.°® The duty of a person occupying a con- 
fidential or fiduciary relationship to exercise the ut- 
most fairness and good faith in all dealings with his 
beneficiary extends to the obtaining of a release from 
the beneficiary ;°® and, where such a relation exists 


(Tex. Civ. A.) 27 SW 676. 


{a] Refusal of .trustee to turn 
over property to his beneficiary right- 
fully entitled thereto, except on the 
condition of signing a release. In- 
gram v. Lewis, 37 F. (2d) 259. 


{b] :Refusal of attorney to pay to 
client money recovered on a judgment 
in her favor, except on the condition 
of her executing a release of all de- 
mands. lLanigan v. Scharton, 238 
Mass. 468, 131 NE 223. E 


[ce] Refusal to pay seaman wages 
until release for tort executed. Whit- 
ney v. Eager, 29 F. Cas. No. 17,584, 
Crabbe 422. 

81. Kelsey v. Hobby, 16 Pet. (U. 
S.) 269, 10 L. ed. 961 (holding, how- 
ever, that a release obtained of other 
matters than those embraced in the 
suit in which the arrest is made, is 
not entitled to weight in a court of 
equity). 

82. Harris v. Louisville, 
Co., 35 Fed. 116; Hackett v. King, 6 
Allen (Mass.) 58; Guilleaume  v. 
Rowe, 94 N. Y. 268, 46 AmR 141. 

83. Watkins v. Baird, 6 Mass. 506, 
4 AmD 170. 

84 Stono v. Weiller, 128 N. Y. 655, 
3 Silv. A. 556, 28 NE 653. 


85. Duffy v. Metropolitan L. Ins. 
Co., 94 Me. 414, 47 A 905. 


86. Williams v. Thomas, 58 Mont. 
576, 194 P 500. 


87. Mitchell v. Pratt, 17 F. Cas. No. 
9,668, Taney 448; McCoy v. James T. 
McMahon Constr. Co., (Mo.) 216 SW 
770. 

88. The Adonis, 38 F. (2d) 1743; 
The Pennsylvania, 98 Fed. 744. 


Necessitous circumstances general- 
ly see infra § 42. 


ete., R. 


89. The Adonis, 38 F. (2d) 743. 
90. The Adonis, 38 F. (2d) 743; 
The Pennsylvania, 98 Fed. 744; Lou- 


isville Veneer Mills Co. v. Clemonts, 
109 SW 308, 33 KyL 106; McCormick 
v. St. Louis, 166 Mo. 315, 65 SW 1038; 
Atchison, etc., R. Co. v. Smith, (Tex. 
Civ. A.) 190 SW 761 [rev on other 
grounds (Commn. A.) 232 SW 290]. 
But see Mairo v. Yellow Cab Co., 208 
Cal. 350, 281 P 66 (holding releases 
void if obtained by taking advantage 
of the releasor’s ignorance and ne- 
cessities); Carr v. Sacramento Clay 


Products Co., 35 Cal. A. 439, 170 P 446 
(where a release was avoided because, 
inter alia, the releasee took an unfair 
advantage of the releasor’s necessi- 
ties, including his financial embar- 
rassment); Williams v. Smith, 7 L. J. 
Ch. O. S. 129 (where releases were 
set aside in equity because, of a com- 
bination of the pecuniary distress, ig- 
norance, and unprotected state of the 


releasors, and the inadequacy of 
price). 
91. Undue influence as: 


Affecting contract generally see Con- 
tracts §§ 326-338. 

Ground for cancellation of instrument 
generally see Cancellation of In- 
struments § 43. 


92. Ala.—Louisville, ete., R. Co. v. 
Huffstutler, 162 Ala. 619, 50 S 146. 


Cal.—Carr v. Sacramento Clay 
Products Cq., 35 Cal. A. 439, 170 P 446. 


Ind.—Henes v. Henes, 5 Ind. A. 100, 
31 NE 832. 


Iowa.—Kelly v. Chicago, ete., R. 
Co., 1388 Iowa 273, 114 NW 536, 128 
AmSR 195. 


Kan,—Missouri Pac. R. Co. v. Good- 
holm, 61 Kan. 758, 60 P 1066; .North- 
western Mut. L. Ins. Co. v. Woods, 54 
Kan. 663, 39 P 189. 


Ky.—Puff v. Puff, 104 SW 332, 31 
KyL 939. 


Mass.—Costello v. Hayes, 249 Mass. 
349, 144 NE 368. 


Mich.—Yalomstein vy. Yalomstein, 
190 Mich. 615, 157 NW 372; Stone v. 
Chicago, etc., R. Co., 66 Mich. 76, 33 
NW 24, 


Eng.—Fowler v. Wyatt, 24 Beav. 
232, 58 Reprint 347. 


she In re Rockey, 155 Pa, 453, 26 A 


[a] Arguments of claim agent as 
to the delays and uncertainties of liti- 
gation do not amount to undue influ- 
ence. Atchison, ete., R. Co. v. Smith, 
(Tes. Civ. A.) LOTS We Fer tireycon 
San grounds (Commn. A.) 232 SW 

0). 


[b] Reminders by fellow members 
of church that the releasor will be 
expelled from the church, in accord- 
ance with its rules, if he persists in 
a suit, are not undue influence. Leh- 
man v. Kester, 18 OntL 395, 13 OntWR 
346, 1205. 


[ec] The facts that the releasor 


acts on bad advice of a stranger and 
lacks any considerable business abil- 
ity, do not invalidate the release. 
Garrolliw. Peo., 13 Di. A. 2063 


94. Carroll v. Peo., 13 Ill. A. 206. 


95. Costello v. Hayes, 249 Mass. 
349, 144 NE 368. 


96. Carr v. Sacramento Clay Prod- 
ucts Co., 35 Cal. A. 439, 170 BP. 446 
(holding further that it need not be 
shown that the releasee had actual 
knowledge of the releasor’s mental 
condition when the release was ex- 
ecuted). 


97. Confidential or fiduciary rela- 
tionship as affecting fraud by: 
 ietay: Segue sas of law see supra 


Silence see supra § 38. 


98. Fowler v. Wyatt, 24 Beav. 232, 
53 Reprint 347. 


[a] However, unless a confidential 
relation is shown to exist, no pre- 
sumption of undue influence can arise. 
Dundee Chemical Works v. Connor, 46 
N. J. Eq. 576, 20 A 50. 


99. U. S—Adams v. Cowen, 177 
U. S. 471, 20 SCt 668, 44 L. ed. 851 [aff 
80 Fed. 448, 25 CCA 547] (executor and 
legatee); Maas v. Lonstorf, 194 Fed. 
577, 114 CCA 419. 


borage Gama ak v. Rogers, 24 Ga. 


Mass.—Lanigan v. Scharton, 238 
Mass. 468, 131 NE 223. 
N. J.—Traphagen v. Voorhees, 44 


N. J. Eq. 21, 12 A 895. But see Dundee 
Chemical Works v. Connor, 46 N. J. 
Eq. 576, 20 A 50 (such a relation does 
not arise from disparity in business 
capacity and relative bargaining skill 
of the releasor and releasee, nor from 
the representation by the agent of 
the releasee, a skilled lawyer, believed 
by him to be true, that his principal, 
the releasee, was not liable). 


Utah.—Viallet v. Consolidated R., 
TAA 30 Utah 260, 84 P 496, 5 LRA 


Va.—tTriplett v. Woodward, 98 Va. 
137, 35) SiH! 455. 


{a] Bule applied in particular re- 
lationships: (1) Attorney and client. 
Lanigan v. Scharton, 238 Mass. 468, 
131 NE 223; Triplett v. Woodward, 98 
Va. 187, 35 SE 455. (2) Physician and 
patient. Viallet v. Consolidated R., 
etc., Co., 30 Utah 260, 84 P 496, 5 LRA 


For later cases, developments and changes in the law see Annotations, same title and section number. 


j §§ hot / 


between the parties, a release executed in the ab- 
sence of the exercise of that degree of good faith will 


be avoided.? : 


Need of money does not amount to undue influ- 


ence.” 


Pain does not amount to undue influence.? 


[§ 45] 8. Ratification, Repudiation, and Estop- 
A voidable release may be 
ratified or confirmed by the statements or acts of the 
releasor,® thus being given the same force and effect 
as if executed without the circumstances which ren- 
dered it voidable,® if the statements or acts are such 


pelt—a. In General. 


NS 663. (3) Trustee and cestui que 

trust.‘ Maas v. Lonstorf, 194 Fed. 577, 

oe eee 419; Wellborn v. Rogers, 24 
a. 


1. Riggs v. Gillespie, mit Fed. 311, 
154 CCA 191 [rev 229 Fed. 760]; Maas 
v. Lonstorf, 194 Fed. 577, 114 GCA 419; 
Reed v. A. f. Little Co; 556 Mass. 442, 
152 NE 918; Bixler v. Kunkle, 17 
Serge. & R. (Pa.) 298; Viallet v. Con- 
solidated R., etc., Co., 30 Utah 260, 
84 P 496, 5 LRANS 668. 

{a] Rule applied in particular re- 
lationships: (1) Trustee and cestui 
que trust. Bixier v. Kunkle, 17 Serg. 
& R. (Pa.) 298. (2) Uncle and orphan 
nephew. Riggs v. Gillespie, 241 Fed. 
311, 154 CCA 191 [rev 229 Fed. 760]. 

2. The Adonis, 38 F. (2d) 743. 

Necessitous circumstances general- 
ly see supra § 43 

3. The Adonis, 38 F. (2d) 743. 

4. Cross references: 

Avoidance of release by infant see In- 
fants § 197. 

Estoppel generally see Estoppel 21 C. 
J. p 1052. 

Ratification generally see Ratification 
52 C. J. p 1144. 

Repudiation generally see Repudia- 
tion !b4°CxS- 

Rescission of contract generally for 
invalidity or wrong see Contracts 
§§ 648-691. 

5. U. S..—Chicago, etc., R. Co. v. 
Pierce, 64 Fed. 293, 12 CCA 110. 

Ala.—Payne v. Coleman, 18 Ala. A. 
525, 93 S 222. 

Ark.—Newsum Auto Tire, etc., Co. 
v. Shoemaker, 173 Ark. 872, 294 SW 11. 


Colo.—Anderson v. Kurtz, 66 Colo. 
215, 182 P 533. 

D. C.—Rockwell v. Capital Tract. 
Co., 25 App. 98, 4 AnnCas 648. 

Ga.—Butler v. Richmond, etce., R. 
Co., 88 Ga. 594, 15 SE 668. 

Ill.—Seymour v. Mackay, 21 Ill. A. 
449 [aff 126 Ill. 341, 18 NE 552]. 

Iowa.—Coles v. Union Terminal R. 
Co., 124 Iowa 48, 99 NW 108. 

Kan.—Frazier v. Missouri Pac. R. 
Co.; 9% Kan. 285, 154 P 1022: 

Ky.—Aaron v. Mendel, 78 Ky. 427, 

39 AmR 248. 

Mass.—Butler v. Gleason, 214 Mass. 
248, 101 NE 371. 

Mich.—Fahey v. Detroit United R. 
Co., 160 Mich. 629, 125 NW 704. 


Minn.—Mix vy. Downing, 176 Minn. 
156, 222. NW 913. 
Miss.—Alabama, ete., COV. 


Kropp, 129 Miss. 616, 92 st 691. 

Mo.—Courtney v. Blackwell, 150 Mo. 
245, 51 SW 668. 

Mont.—Koerner v. Northern Pac. R. 
Co., 56 Mont. 511, 186 P 337 

N. H.—Bachman v. Mratalers’ Ins. 
Co;,, 18N. FA 100, 97 A. 223: 

N. J.—Ballantine x Stadler, 
J. Eq. 404, 132 A 66 

N. Y.—Van eae et y. Akin, 22 
Wend. 549. 


99 N. 
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as show conclusively an intention to ratify.” 
doctrine of ratification has been applied alike to 
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The 


releases voidable for temporary mental incapacity,® 


mistake,® fraud,?® and duress.1? 


In order to be held 


to have ratified, the releasor must or ought to have 


IN| C-—— Sherrill Vy. ittle193 sNeiC: 
736, 138 SE 14. 


N. D.—Gilmore v. Western Electric 
Co., 42. N. D. 206, 172 NW 111. 

Ok1. PR Ey oni v. Edens, 50 Okl. 
237, 150 P 88 

aaa eee: v. Western New York, 
ete., R. Co., 164 Pa. 142, 30 A 308, 44 
AmSR 586. 

R. I.—Pelletier v. Phoenix Mut. L. 
Ins. €o., 49 R. I. 135, 141 A 79 

S. C.—Brown vy. Walker Rgweher 
Co., 128 S. C. 161, 122 SE 670. 

Tenn.—Memphis St. R. Co. v. Giar- 
dino, 116 Tenn. 368, 92 SW 855, 8 
AnnCas 176. 

Tex.—Missouri Pac. R. Co. v. Braz- 
zil, 72 Tex. 233, 10 SW 403. 

Vt.—Brainard v. Van Dyke, 71 Vt. 
359, 45 A 758. / 

Wis.—Mensforth v. Chicago Brass 


Co., 142 Wis. 546, 126 NW 41, 512, 135, 


AmSR 1084 


Ont.—Doyle v. Diamond Flint Glass 
oer 10 Ont. L. 567, 571, 6 OntWR 


And see cases infra notes 8, 10, 11. 
6. See cases supra note 5. 


7. Colo.—Colorado Springs, etc., R. 
a v. Huntling, 66 Colo. 515, 181 P 
129. 


Iowa.—Coles vy. Union Terminal R. 
Co., 124 Iowa 48, 99 NW 108. 


Mo.—Smallwood v. St. Louis-San 
Francisco R. Co., 217 Mo. A. 208, 229, 
263 SW 550. 


Mont.—Koerner vy. Northern Pac. R. 
Co., 56 Mont. 511, 186 P 337. 


Wis.—Mensforth v. Chicago Brass 
Co.,. 142 Wis. 546, 126 NW 41, 512, 135 
AmSR 1084, 


“Tt ought not to be said that. . 
[the releasor] adopted a release that 
was procured by fraud unless some 
unequivocal act is shown on her part 
giving rise to an inference that she 
intended her conduct to.amount to a 
ratification, or that reasonable minds 
would say that she was guilty of some 
act tending to show that she must 
have intended an adoption of the con- 
tract.” Smallwood v. St. Louis-San 
Francisco R. Co., supra. 

8s. U. S.—Chicago, etc., R. Co: v. 
Pierce, 64 Fed, 293, 12 CCA 110. 

Ill.— Pawnee Coal Co. v. Royce, 184 
Ill. 402, 56 NE 621 

Kan.—Frazier v. Missouri Pac. R. 
Co., 97 Kan. 285, 154 P: 1022. 

Mich.—Fahey v. Detroit United R. 
Co., 160 Mich. 629, 125 NW 704. 

Mont.—Koerner vy. Northern Pac, R. 
ee 56 Mont. 511, 186 P 3387. 


C.—Sherrill v. Little, 193 N. C. 
136. "138 SE 14 


Bae Waller v. Harbison, 283 Pa. 
111, 128 A 732; Gibson v. Western 
New York, etc.,:R. Co., 164 Pa. 142, 


30 A 308, 44 AmSR 586. 
Tex.—Missouri Pac. R. Co. v. Braz- 


had knowledge of the material facts and circum- 
stances;+? but no new consideration is necessary.'* 
There can be no’ binding ratification so long as the 
releasor is subject to the disabilities or impositions 
which made the contract voidable.t# 
release is ordinarily valid and binding until rescind- 
ed or repudiated, or its cancellation obtained, by the 
releasor;'® and, while mere delay in rescinding does 


Avoidable 


zil, 72 Tex. 233, 10 SW 403. 


“Where one whose reason is tem- 
porarily dethroned executes a release, 
and, after his proper faculties have 
been restored, knowingly accepts the 
benefits of his contract, or appropri- 
ates moneys received to his use, he 
thereby ratifies the release, giving to 
it the same force and effect as if ex- 
ecuted when fully conscious.” Walk- 
er v. Harbison, supra. \ 


9. See Parrott v. Atchison, etc., R. 
Co., 111 Kan. 375, 207 P 777 (holding 
that a letter from the releasor imply- 
ing that since the time of the settle- 
ment it had developed that the par- 
ties were mistaken as to the nature 
and extent of the releasor’s injuries, 
and that he was now willing to makea 
settlement on the basis of the actual 
injuries as they appeared, was not a 
ratification of the release and settle- 
ment). 


10. Monahan v. St. Paul Coal Co., 
193 Ill. A. 308; Oakes v. Chicago, etc., 
R. Co., 157 lowa 15, 137 NW 1062; Mix 
v. Downing, 176 Minn. 156, 222 NW 
913; Pelletier v. Phoenix Mut. L. Ins. 
Coy 499Re Teds 5 LAU VAS t9: 


11. Cammarata v. Pennsylvania 
Coal Co., 86 NYS 787; Brainard v. 
Van Dyke, 71 Vt. 359, 45 A 758. 


12. U. S.—Plews v. Burrage, 
Fed. 881 [rev 271 Fed. 727]. 


D. C.—Rockwell v. Capital Tract. 
Co., 25 App. 98. 


Ill.—Monahan v. St. Paul Coal Co., 
193 Ill. A. 308. 


Mass.—Butler v. Gleason, 214 Mass. 
248, 101 NE 3871. 


Mich.—Fahey v. Detroit United R. 
Co., 160 Mich. 629, 125 NW 704. 4 


Minn.—Althoff v. Torrison, 140 
Minn. 8, 167 NW 119. 


Mo.—Courtney v. Blackwell, 150 Mo. 
245, 51 SW 668. 


Mont.—Koerner v. Northern Pac. R: 
Co!, 56 Mont. 511, 186 'P 337. 


N. H.—Bachman v. Travelers’ Ins. 
Cos 73) Noo £005 97) AV 2388 


N. C.—Sherrill v. Little, 193 
736, 138 SE 14. 


Wis.—Mensforth v. Chicago Brass 
Co., 142 Wis. 546, 126 NW 41, 512, 135 
AmSR 1084. 


[a] Reason for rule.—‘Ratifica- 
tion presumes the existence of knowl- 
edge of all the facts, and one not in- 
formed of the whole transaction is 
not in a position to ratify the same.” 


274 


Nege: 


Mensforth v. Chicago Brass Co., 142 
Wis. 546, 126 NW 41, 48, 512, 135 
AmSR 1084. 


Acceptance and retention of con- 
sideration or benefits without knowl- 
edge see infra § 46 

13. Gibson v. Western New York, 
etc., R. Co., 164 Pa. 142, 30 A 308, 44 
AmSR 586. 


14. Southern Tract. Co. v. Rogan, 
(Tex. Civ. A.) 199 SW 1135. 


15. See infra § 64. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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not take away the right to do so,?® in order to repu- 
diate, rescind, or disaffirm, the releasor must act with 
reasonable diligence to ascertain the facts,’ and, 
after the removal of his original disability, or, after 
he discovers or ought to discover the facts invalidat- 
ing the release, must, as variously stated, act prompt- 
as soon as practicable,!® as soon as he reasonably 
can,2° with reasonable?! or due?” diligence, or with- 
in a reasonable time,2* else he will be held to have 
Ratification cures the invalid- 
ity,2> and when once a release has been affirmed it 
disaffirmed.?° 


ly,** 


ratified the release.** 


cannot afterward be 


16. Colorado Springs, ete., R. Co. v. 
Huntling, 66 Colo. 515, 181 P 129. 


fa] So long as no election is made 
(1) a party retains the right to re- 
scind or ratify (Colorado Springs, etc., 
R. Co. v. Huntling, 66 Colo. 515, 181 
P 129; Doyle v. Diamond Flint Glass 
Co., 10 Ont. L. 567, 571, 6 OntWR 207) 
(2) “subject . to being bound by 
delay if in the meantime third parties 
have acquired interests dependent on 
the transaction, or the position of the 
[releasee] has been altered to his 
prejudice’ (Doyle v. Diamond ‘Flint 
Glass Co., supra). 


17. 7 Carrol "v. Peo; 
Lewless v. Detroit, etc., 
Mich. 292, 32 NW 790; 
R. Co. v. Kropp, 129 Miss. 616, 92 S 
691; Ballantine v. Stadler, 99 N. J. 
Eq. 404, 132 A 664; Poon vy. Lutjen, 
64 N. J. Haq: 773, 53 A 62 

18. Ala.—Payne  v. 
Ala. A, 525, 93 S 222. 

Ark.—Newsum Auto Tire Vulcaniz- 
ing Co. v. Shoemaker, 173 Ark. 872, 
294 SW 11. 

D. C.—Capital Tract. Co. v. Sneed, 
26 F. (2d) 296, 58 App. 141 [certiorari 


PSL VAS 2063; 
Hy. "Cox, 65 
Alabama, etce., 


Saat 18 


den sub nom. Capital Tract. Co. v. | 


Newmyer, 278 U..S. 604 mem, 49 SCt 
10 mem, 73 L. ed. 531 mem]. 


Ga.—Butler v. Richmond, etc., R. 


o., 88 Ga. 594, 15 SE 668. 
Tll.—Carroll v. Peo., 13 Ill. A. 206. 


Mich.—Burns vy. Reading, 188 Mich. 
591, 155 NW 479. 


Miss.—Alabama, etc. 
Kropp, 129 Miss, 616, 93S aye 


N. Y.—Anderson v. Smitley, 141 
App. Div. 421, 126 NYS 25; Shaw v. 

elaware, etc., R. Co., 126 App. Div. 

0, 110 NYS 362; McLaughlin v. 
Syracuse Rapid Transit R. Co., 115 
App. Div. 774, 101 NYS 196. 


But see Plews v. Burrage, 274 Fed. 
881 [rev 271 Fed. 727] (holding that 
delay is no bar where it ‘did not op- 
erate in any way to the disadvantage 
of the releasee, the doctrine of lach- 
es depending on the circumstances 
of the particular case); Helvetia Cop- 
per Co. v. Hart-Parr Co., 142 Minn. 74, 
171 NW 272, 171 NW 767 (“The same 
promptness is not required in disaf- 
firming a release of damages as is re- 


'Co., WNe 


quired in rescinding a sale _ for 
fraud’); Galveston, etc., R. Co. v. 
Walker, (Tex. Civ. A.) 163 SW 1038 


[mod on other grounds 110 Tex. 286, 
219 SW 815] (holding that there was 
no merit in the contention that a 
charge should have been given that 
the releasor could not recover on his 
original cause of action because of 
laches after discovering the fraud). 


{a] Particular periods held too 
long: (1) Seven years. Anderson v. 
Smitley, 141 App. Div. 421, 126 NYS 
25. (2) Five years. Alabama, etc., R. 
Co. v. Kropp, 129 Miss. 616,'92 S 691. 


(3) More than two years. Payne v. 
Coleman, 18 Ala. A. 525, 93.S 222. (4) 
Over eighteen months. Burns _v. 


Reading, 188 Mich. 591, 155 NW 479. 


RELEASE 


disability, o 


One who re- 


19. Lewless v. Detroit, ete., R. Co., 
65 Mich. 292, 32 NW 790. 

20. Beatty v. Palmer, 196 Ala. 67, 
71S 422. 

21. Colorado Springs, etc., R. Co. v. 
Hunthine, S66> (Colo. 5159 18t "Pero. 
Ballantine v. Stadler, 99 N. J. Eq. 


404, 132 A 664; Lutjen v. Lutjen, 64 
IN, Jk Hq? 718,158 A620; 


22. Newsum Auto Tire Vulcanizing 
on v. Shoemaker, 173 Ark. 872, 294 SW 


[a] Two years held too long. 
Newsum Auto Tire Vulcanizing Co. v. 
Shoemaker, 173 Ark. 872, 294 SW 11. 


' 23. U. S.—Chicago, etc., R. Co. v. 
Pierce, 64 Fed. 293, 12 CCA 110. 


Ark.—Kilgo v. Continental Casual- 
ty Co., 140 Ark. 336, 215 SW 689, 141 
Ark. 637, 218 SW 171. 


Ky.—Aaron v. Mendel, 78 Ky. 427, 39 
AmR 248. 


Mo.—Althoff v. St. Louis Transit 
Co., 204 Mo. 166, 102 SW 642; Reed 
v. John Gill, ete., Co., 201 Mo. A. 457, 
212 SW 43. 


N. J.—Ballantine v. Stadler, 99 N. 
J. Eq. 404, 132 A 664. 


R. I.—Pelletier v. Phceenix Mut. L. 
Tns:Co,,449) Eee loo ny La PAD To. 


Tex.—Oriental v. Barclay, 16 Tex. 
Civ. A. 193, 41 SW 117 [rev on other 
grounds 93 Tex. 425, 55 SW 1111]. 


Vt.—Brainard v. Van Dyke, 71 Vt. 
359, 45 A 758. 


[a] What constitutes a reasona- 
ble time (1) varies with, and must be 
determined by, the circumstances of 
each case, and is to be determined in 
the light of the circumstances sur- 
rounding the parties, and the particu- 
lar transaction (Oriental v. Barclay, 
16. Tex. Civ. A. 193, 41 SW*117 [rev 
on Other grounds 93 Tex. 425, 55 SW 
1111]) (2) is a question of fact and 
varies with the value of the consid- 
eration, the situation and relations of 
the parties, the circumstances, dura- 
tion, and effect of the invalidating 


'factor, and the change of position, if 


any, of the parties (Brainard v. Van 
Dyke, 71 Vt. 359, 45 A 758). 


24. See cases supra notes 18-23. 


25. Missouri Pac. R. Co. v. Braz- 
zil, 72 Tex. 233, 10 SW 403. 


26. Chicago, etc., R. Co. v. Pierce, 
64 Fed. 2938, 296, 12 CCA 110. 


“[TThe releasor] could not play fast 
and loose with the contract of set- 
tlement, affirming it to-day and dis- 
affirming it .to-morrow.” Chicago, 
etc., R. Co. v. Pierce, supra. 


27. jJenness v. Simpson, 84 Vt. 127, 
78 A 886. 

28. Jenness v. Simpson, 84 Vt. 127, 
78 A 886. 


Illegality of release generally see 
infra § 56. 


29. Jenness v. Simpson, 84 Vt. 127, 
78 A 886. 
30. Cross references: 


Estoppel by acceptance and retention 
of benefits see Estoppel §§ 207-220. 


known of, and relied on, the release. 

Release that is illegal and affected with a public 
interest is not subject to individual ratification,® 
even though the avails are retained.”°® 

[§ 46] b. Acceptance and Retention of Considera- 
tion or Benefits.*° 
the releasor of the consideration given for, or other 
benefits under, the release, after the removal of his 
; after the discovery by him of the facts 
which he claims invalidate the release, operates as 
a ratification of the release,*! particularly where the 


[§§ 45-46 


lies on a release as estopping the releasor must have 


e,27 


The acceptance or retention by 


Restoration of consideration as condi- 
tion precedent to avoidance of re- 
lease see infra §§ 50-54. 

Retention of avails of illegal release 
see supra § 45 text and note 29. 


31... Ua Si—Chieaco, ete.” BR. Coen. 
Pierce, 64 Fed. 293, 12 CCA 110. 


Ark.—Newsum Auto Tire Vulcan- 
izing Co. v. Shoemaker, 173 Ark. 872, 
294 SW 11; Lamden vy. St. Louis 
Southwestern R. Co., 115 Ark. 238, 170 
SW 1001. 


Colo.—Anderson v. Kurtz, 66 Colo. 
215, 182 P 5338; Colorado Springs, ete., 
R.. Co. v.. Huntling; .66.Colo. 515, 232 
PEE: 


Ill.— Pawnee Coal Co. v. Royce, 184 
Ill. 402, 56 NE 621; Worthey v. Cleve- 
land, ete: dt...Coy, (25 0a 1. AL bsor 
Rumszas v. Chicago, etc., R. Co., 196 


Ti, (AL 403 Miller<y.. SE.. eouis; ete kv 
Co., 176 Ill. A. 439; Carroll v. Peo., 13 
Ill. A. 206. 


Iowa.—See v. Carbon Block Coal 
Co., 159 Iowa 413, 138 NW 825, 141 
NW 1048; Oakes v. Chicago, etc., R. 
Co., 157 Iowa 15, 187 NW 1062; Maine 
v. Chicago, etc., R. Co., 109 Iowa 260, 
70 NW 630, 80 NW 315. 


Ky.—Kirchdorfer v. Heer, 189 Ky. 
442, 225 SW 141; Louisville, ete., R. 
Co. v. Carter, 66 SW 508, 23 Kyl 
2017. But see Bramble v. Cincinnati, 
etc., R. Co., 132 Ky. 547, 116 SW 742 
(it cannot be held as a matter of law 
that the releasor, by accepting wages 
estopped himself from disputing the 
validity of the release; and that the 
mere fact that he knew, at the time 
he permitted himself to be put on the 
pay roll, that the releasee claimed 
that the settlement was in full, does 
not amount to a ratification by him 
of the settlement): 


Mass.—-Drohan v. Lake Shore, etce., 
R, Co., 162 Mass. 435, 38 NE 1116. 


Mich.—Fahey v. Detroit United R. 
Co., 160 Mich. 629, 125 NW 704; Crip- 
pen v. Hope, 88 Mich. 344. 


Minn.—Maki v. St. Luke’s Hospital 
Assoc., 122 Minn. 444, 142 NW 705; 
Peterson v. Chicago, etc., R. Co., 36 
Minn. 399, 31 NW 515. 


Miss.—Alabama, ete, R. Co. v. 
Kropp, 129 Miss. 616, 92 S. 691. 


Mo.—McCoy v. James T. McMahon 
Constr. Co., 216 SW 770; Reed v. John 
ue ete., Co., 201 Mo. A. 457, 212 SW 


N. Y.—Cammarata v. Peunsyiven 
Coal Co, "86 NYS 787. 


N. C.—Sherrill v. Little, 193 IND aCe 
736, 138 SE 14. 


N. D.—Gilmore v. Western Electric 
Co.,. 42° N. D. 206, 172 NW) Add: 


Okl.—Eccleston v. Edens, 50 Okl. 
237, 150 P 882; Pioneer Tel., ete., Co. 
v. Grider, 34 Okl. 206, 124 P 949. 


Pa.—Walker v. Harbison, 283 Pa. 
111, 128 A 732; Gibson v. Western 
New York, etc., R. Co., 164 Pa. 142, 30 
A 308, 44 AmSR 586; Diskin v. Green- 
wood Coal Co., 6 LackLegN 54. 


See Brown v. Walker Luinber Co., 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 46-47] 


retention is for an unreasonable time after such re- 
moval or discovery,*? there being authority to the 
effect that retention for a reasonable time is not con- 
clusive of ratification,?* and particularly where the 


acceptance is by advice of counsel.*4 


and retention of consideration or benefits, without 
knowledge on the part of the releasor of the material 
facts and circumstances in connection with the re- 
lease, do not operate as a ratification;?> nor does 
use of money after rescission and the refusal of the 


releasee to accept a return of the 
Aeon 


by the releasor.*” The acceptance 


by previous agreement of the parties operate as a 


release of a cause of action aecruing 


128 S. C. 161, 122 SE 670 (holding that 
under such circumstances the releas- 
or waives any right he might have had 
to avoid the release for fraud). 


And see cases infra note 33. 


[a] Reasons for rule.—(1) “The 
law does not recognize the right, in 
a party to a contract, to accept its 


benefits one day and repudiate its 
obligations the next.” Eccleston v. 
dens, 50 Okl. 237, 150 P 882, 883. €2) 


“[The releasor’s] conduct in keeping 
the money, in accepting payment of 
all his bills at the hospital, after 
restoration to complete mental health, 
with the undoubted knowledge as to 
where the money came from and as 
to who paid his bills, and why, is 
only consistent with an intention to 
affirm the contract. It is conclusive 
evidence of affirmance. He cannot 
both affirm and disaffirm; cannot af- 
firm for what he got, and disaffirm 


for the difference between that and 
what he hoped to get.” Gibson v. 
Western New York, etc., R. Co., 164 


Pa. 142, 30 A 308, 312, 44 AmSR 586. 


[b] Necessity of using the money 
for living expenses is no legal ex- 
cuse for avoiding a ratified release. 
Walker v. Harbison, 283 Pa. 111, 128 
A 732. 

{c] That the consideration money 
was spent makes no difference, since 
that may always be returned. Car- 
roll v. Peo., 13 Ill. A. 206. 


{d] That part of the consideration 
money was used is of no consequence, 
since the identical bills received need 
not be returned. Michigan Cent. R. 
Co. v. Dunham, 30 Mich. 128. 


[e] Acceptance of benefits under 
another contract unrelated to the re- 
lease has no such effect. Coles v. Un- 
ion Terminal R. Co., 124 Iowa 48, 99 
NW 108. 

{f] Stoppage of agreed payments. 
—The rule does not apply where, in 
consideration of a release of itself 
and the parent railroad company, a 
relief society which has agreed to 
pay specified benefits for a fixed pe- 
riod stops payment after less than 
one. half the period has elapsed. 
Pennsylvania Co. v. Chapman, 220 Ill. 
428, 77 NE 248 [aff 118 Ill. A. 201]. 

{g] Use of a small part of the con- 
sideration is not conclusive of ratifi- 
cation. Louisville, ete., R. Co. v. 
Helm, 121 Ky. 645, 89 SW 709, 28 KyL 
603. 

32. U. S.—Lumley v. Wabash R. 
Co., 71 Fed. 21 [rev on other grounds 
76 Fed. 66, 22 CCA 60]. 

Ala.—Kelly v. Louisville, 
Co., 154 rersd 573, 45 S 906. 


Ill. Carroll v. Peo., 13 Ill. A. 206. 


N. Y.—Shaw v. Delaware, etc., R. 
Co., 126 App. Div. 210, 110 NYS 862. 


Ct: 


nor does the retention of money under c¢ir- 
cumstances where the return of the consideration 
is held not required for the maintenance of a suit 


RELEASE 


the employer’s 


But acceptance 


money so oper- 


of benefits may 


in the interim to 


Pa.—Gibson v. Western New York, 
eters, Cosul649 ras 142530 AV308, 44 
AmSR 586. 


_Tenn.—Memphis St. R. Co. v. Giar- 
dino, 116 Tenn. 368, 92 SW 855. 


[a] Thus, where a plea in a per- 
sonal injury action informed plaintiff 
of a release relied upon by defendant 
and claimed by plaintiff to have been 
obtained while he was incapacitated 
by intoxication, he could not wait 
three years, and then attempt to re- 
scind the release by offering to repay 
the money when the case came up 
for trial the second time. Kelly v. 
Louisville, ete., R. Co., 154 Ala. 578, 
45 S 906. 


33. Michigan Cent. R. Co. v. Dun- 
ham, 30 Mich. 128; Missouri Pac. R. 
Co. v. Brazzil, 72 Tex. 233, 10 SW 403; 
Brainard v. Van Dyke, 71 Vt. 359, 45 
A 758. 

34 Maki v. St. Luke’s Hospital 
Assoc., 122 Minn. 444, 142 NW 705. 


35. Cal.—Abrahams yv. Los Angeles 
scat Co:; ee Gal 411, 57 2 216: 


193 Ill. = 


Towarceolee v. Union Terminal R. 
Co., 124 Iowa 48, 99 NW 108. 


Mass.—Butler v. Gleason, 214 Mass. 
248, 101 NE 371. 


Minn.—Althoff  v. 
Minn. 8, 167 NW 119. 


Mo.—Houghtaling vy. Banfield, (A.) 
8 SW (2d) 1028. 


Tex.—Southern Tract. Co. v. Rogan, 
(Civ. A.) 199 SW 1135. 


Wis.—Mensforth v. Chicago Brass 
Co., 142 Wis. 546, 126 NW 41, 512, 135 
AmSR 1084. 


[a] Illustrations.—(1) Acceptance 
of employment and of wages paid 
therefor, before discovery by the ,re- 
leasor that the release had been ob- 
tained from him by fraud. Coles v. 
Union Terminal R. Co., 124 Iowa 48, 99 
NW 108. (2) Expenditure of consider- 
ation money before knowledge of de- 
ception as to the recovery of the re- 
leasor from his injuries. Butler v. 
Gleason, 214 Mass. 248, 101 NE 371. 
(3) Acceptance of money by the re- 
leasor before he received information 
indicating that he had a cause of ac- 
tion. Mensforth v. Chicago Brass 
Co., 142 Wis. 546, 126 NW 41, 512, 135 
AmSR 1084. (4) Expenditure of con- 
sideration money in payment of doc- 
tor’s bills by the releasor before learn- 


Torrison, 140 


ing the cause of his continued and 
permanent disability. Althoff v. Tor- 
rison, 140 Minn. 8, 167 INW 119. (5) 


Retention of money with knowledge 
from whom it came, but without 
knowledge on the part of the releasor 
that it was obtained by his signing a 
release while mentally incapacitated 
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the releasor;**® thus, the acceptance of benefits from 
relief department may of itself, by 
previous contract by the employee with his employer 
or the relief association, operate as a discharge of 
his claim for injuries received through the employ- 
er’s negligence.®® 


[§ 47] HE. Remedies—1. Affirming Release 
Suing for Damages. 
ited to his action to set aside the release, but he may 
affirm it and sue for damages for the fraud;*° 
such a suit may be brought without returning or 
offering to return the consideration for the release.*? 
And it has been held that a releasor, induced to ac- 
cept notes of a third party as consideration for the 
release, by the false representation of the releasee 
that the maker could pay them, 
leasee on the original cause of action, but only for 


and 
A defrauded releasor is not lim- 


and 


cannot sue the re- 


is nota ratification. Abrahams v. Los 
pe Dracts.Cos, W245 Calic4 ls oi ee 


_ Knowledge as essential to ratifica- 
tion see supra § 45. 

36. Michigan Cent. R. Co. v. Dun- 
ham, 30 Mich. 128. 

37. Missouri Pac. R. Co. v. Elvins, 
176 Ark. 737, 4 SW (2d) 528. 

Restoration of consideration as con- 
dition precedent to avoidance of re- 
lease see infra §§ 50-54 


38. See cases cited infra, note 39. 
39. U.S.—Drobney v. Lukens Iron, 
ete, (Co.,5204 sMeds as 12 2e CCAR8 257 


Martin v. Baltimore, etc., R. Co., 41 
Fed. 125 [writ of error dism 151 U. S. 
673, 14 SCt 533, 38 L. ed. 311]; State 
Ve Baltimore, etc., Re Co.,\386) Reda Goaos 
Owens vy. Baltimore, ete., R. Co., 35 
Hed. 715, 1 LRA 75. 


Contra Miller vy. Chicago, 
Co., 65 Fed. 305. 

Ind.—Lease v. Pennsylvania Co., 
10 Ind, A. 47, 37 NE 423. 


Nebr.—Chicago, ete., R. Co. v. Bell, 
44 Nebr. 44, 62 NW 314. 


N. Y.—Colaizzi v. Bennay Wwanaes R. 
Co., 208 N. Y. 275, 101 NE 859 


Pa.—Reese v. penny ivaniat ReCo; 
229 Pa. 340, 78 A 851; Ringle v. Penn- 
sylvania R. Co., 164 Pa. 529, 30 A 
492, 44 AmSR 628; Johnson v. Phila- 
deene, ete, R. Co, 163 Pale127, '29 

54. 


ete., Re 


Eng.—Clements v. London, etc., R. 
Co., [1894] 2 Q. B. 482. 


Express contracts limiting master’s 
liability generally see Master and 
Servant §§ 435-440. 


40. Bailey v. London Guarantee, 
ete., Co., 72 Ind, A. 84, 121 NE 128; 
Wabash Valley Protective Union vy. 
James, 8 Ind. A, 449, 35 NE 919; Urtz 
v. New York Cent., ete., R. Co., 137 
App. Div. 404, 121 NYS 879; Talbot 
v. Cruger, 72 Hun 30, 25 NYS 285. 


[a] Action as affirmance of re- 
lease.—An action against an insur- 
ance company for damages sustained 
through its fraudulent representa- 
tions, inducing a release of liability 
for a loss, is in affirmance of the re- 
lease, and hence does not violate a 
provision therein that plaintiff will 
warrant and defend the payment made 
thereunder against any and all claim- 
ants whatsoever. Wabash Valley Pro- 
tective Union v. James, 8 Ind. A. 449, 
By IND] MUS). 

41. Wabash Valley Protective Un- 
ion v. James, supra; Urtz v. New York 
Cent., ete., R. Co., 1387 App. Div. 404, 
121 NYS 879. 

Necessity of returning or tender- 
ing consideration where release is 
attacked see infra §§ 50-54. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the fraud.*? 


[§ 48] 2. Invalidity as Defense to Plea of Release. 
It has been broadly held that if a void release is 
pleaded as a bar to an action at law, the facts that 
make it void may be pleaded in reply, while if the 
release is only voidable, plaintiff must, in order to 
maintain his action, first obtain its rescission or ean- 


42. Galveston, etc., R. Co. v. Walk- 
er, 110 Tex. 286, 219 SW 815 [mod 
(Civ. A.) 163 SW 1038] (holding fur- 
ther that the measure of ‘damages 
would be the amount of the settle- 
ment remaining unpaid). 


43. Perry v. O’Neil, 78 Oh. St. 200, 
85 NE 41; Affield v. Paige Dairy Co., 
11 Oh. a 122; Brown v. Farr, 19 Oh. 
Cin nce, Si57852385 Ohw Cir, Ct, 466; 
Toledo, oe R. Co. v. Coleman, 32 Oh. 
Sere ct 746° [aff 81 Oh. St. 522, 91 NE 

7 


44. U. S.—Manchester St. R. Co. v. 
Barrett, 265 Fed. 557; Williams v. 
Miller, 249 Fed. 495, 497 [cit Cyc]; 
Southern R. Co. v. Clark, 233 Fed. 
900, 147 CCA 574; Drobney v. Lukens 
Iron, etc., Co., 204 Fed. 11, 122 CCA 
325; O’Connell v. American F. Ins. 
Co., 189 Fed. 1018; De Lamar. v. 
Herdeley, 167 Fed. 530, 93 CCA 239; 
Pacific Mut. L. Ins. Co. v. Webb, 157 
Fed. 155, 84 CCA 603; Heck v. Mis- 
souri Pac. R. Co.,. 147 Fed..175;. Ste- 
phenson v. Supreme Council A. L. H., 
130 Fed. 491; Such v. New York State 
Bank, 127 Fed. 450; Hill v. Northern 
Pac. R. Co., 104 Fed. 754 [aff 113 Fed. 
914, 51 CCA 544]; Kosztelnik v. Beth- 
lehem Iron Co., 91 Fed. 606; Wagner 
v. National L. Ins. Co., 90 Fed. 395, 33 
COAL 121% 


Ala.—Barbour v. Poncelor, 203 Ala. 
386, 83 S 130; Willoughby vy. Hannon, 
156 Ala, 585, 47 S 241; Alabama West- 
a Co. v. Arnett, 137 Ala. 414, 34 


Ark.—St. Louis, ete, R. Co. v. 
Smith, 82 Ark. 105, 100 SW 884; St. 
Louis, etc., R. Co. v. Higgins, 44 Ark. 
293. But see Magnolia Petroleum 
Co. v. McFall, 178 Ark. 596, 12 SW 
(2d) 15 (where a release is executed 
as to, one of joint tort-feasors, who 
is not made a party to the subsequent 
action, and no attempt is made by the 
releasor to rescind the contract of 
release for fraud, judgment against 
the other tort-feasor cannot be sus- 
tained on the ground that the release 
was procured by fraud). 


D. C.—Rockwell vy. Capital Tract. 
Co., 25 App. 98; Lyons y. Allen, 11 
App. 543. 

Ill.—Woodbury v. U. S. Casualty 
Co., 284 Ill. 227, 120 NE 8; Hemmick 
Vv. Baltimore, etc., Ee Oe 263 Ill. 241, 
104 NE 1027 [aff 184 Dl. A. 275]: 
Turner v. Manufacturers’, etc., Coal 
Co., 254 Ill. 187, 98 NE 234 [rev 161 
Ill. A. 534]; Babcock v. Farwell, 245 
PU 14): SL NE 683,137 AmSR 284, 
19 AnnCas 74; Jackson v. Security 
Mut, 1 Ins: "Co, 283 Ill. 161,°84 NB 
198 [aff 135 Ill. A. 86]; Sargent v. 
Baublis, 215 Ill. 428, 74 NE 455; 
Spring Valley Coal Co.,v. Buzis, 213 
Ill. 341, 72 NE 1060; Chicago City R. 
Co. v. Uhter, 212 Ill. 174, 72 NE 195; 


Chicago, etce., R. Co. v. Lewis, 109 
Ill. 120; Hagle Packet Co. v. Defries, 


94 Ill. 598, 34 AmR 245; 
Re Covi, Welch; 52: 111; 


Illinois Cent. 
183, 4 AmR 


593; Rumszas v. Chicago, etce., R. 
Co., 196 Ill. A. 41; Monahan vy. St. 
PanliuCoalvGo. wit 930 Ti, As 30835 Wa- 


terstrow v. National Americans, 183 
Ill. A. 82; Clark v. American Bridge 
Cony cw Ll AS 134" "Oh lmey er) ivi 
American Steel, etc., 168 Ill. a 
195; Farmers’, etc., 
Caine, 123 Ill. A. 419 [aff 224 Tl. 599, 
79 NE 956]; Miller v. Mutual Reserve 
Fund Life Assoc., 113 Ill. A. 481; Na- 
tional Syrup Co. v. Carlson, 47 Ill. A. 
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cellation.4% 


178 [aff 155 Ill. 210, 40 NE 492]. 


Mass.—Larson v. Metropolitan 
Stock Exch., 200 Mass. 367, 86 NE 
940; MecNicholas v. Prudential Ins. 
Co., 191 Mass. 304, 77 NE 756; O’Don- 
nell v. Clinton, 145 Mass. 461, 14 NE 
747. 


Mo.—Girard v. St. Louis Car Wheel 
Co., 123 Mo. 358, 27 SW 648, 45 AmSR 
556, 25 LRA 514 [eit Och v. Missouri, 
etc., R. Co., 130 Mo. 27, 31 SW 962, 
36 LRA 442]; Dwyer v. Wabash R. 
Co., 66 Mo. A. 335. 

N. H.—Hoitt v. Holcomb, 23 N. H. 
535; Webb vy. Steele, 13 N. H. 230. 


N. J.—McDonald v. New Jersey 
Cent, R. Co., 89 N. J. L. 251, 98 A 391. 


N. Y.—Lynch v. Figge, 194 App. 
Dive LZ6sUso Ney vies VW ar Deka. 
Star Co., 162 App. Div. 458, 147 NYS 
803; Defries v. Finelite, 89 Misc. 209, 
151 NYS 665; Creshkoff v. Schwartz, 
53 Mise. 576, 108 NYS 782. 


N. D.—Clark v. Northern Pac. R. 
Co., 36 N. D. 508, 162 NW 406, LRA 
1917E 399. 


Oh.—Perry v. O’Neil, 78 Oh. St. 200, 
85 NE 41; Brown v. Kiechler Mfg. 
Co., 26 Oh. Cir. Ct. N. S. 401; Brown 
ve) Marr, 19: Oh, Cink Clo INGeS5 5X8, ob 
Oh. Cir. Ct. 466; Toledo, etc., R. Co. 
v. Coleman, 32 ‘Oh. Cir. Ct. 746 [aff 
81 Oh. St. 522, 91 NE 1127]. 


Okl.—Quapaw- Min. Co. v. Cogburn, 
78 Okl. 227, 190 P 416; St. Louis, etc., 
R. Co. v. Richards, 23 Okl. 256, 102 P 
92, 23 LRANS 1032. 


Or.—Wood v. Young, 127 Or. 235, 
271 P 734; Woods v. Wikistrom, 67 
Or. 581, 135 P 192; Olston v. Oregon 
Water Power, etc., Co., 52 Or. 343, 96 
P 1095, 97 P 538, 20 LRANS 915. 


Tenn.—Memphis,St. R. Co. v. Giar- 
dino, 116 Tenn. 368, 92 SW 855. 


Tex.—Galveston, “etc.,» R. Co. vy, 
Cade, (Civ. A.) 93 SW 124; Hous- 
ton,! etc: RCo. vee Burns (Gives AD 
63 SW 1035. 


B. C.—Trawford y. British Colum- 
bia), Hleetric (Ri 7Co;, ls b. Crise 9 
DomLR 817, 15 CanRCas 39, 23 West 
LR 175, 4 West Wkly 150 [app dism 
49 Can. S. C. 470]. 


See Phillips v. Claggett, 11 M. & W. 
84, 152 Reprint 725 (while a court of 
law has no jurisdiction to set aside a 
release which is good in law, in the 
exercise of its equitable jurisdiction 
it may interfere to prevent a defend- 
ant from pleading a release, where 
it would be a manifest fraud on a 
third party seeking to enforce a de- 
mand against defendant, and where 
defendant himself is a party to the 
fraud). 


“There are two kinds of fraud, for 
which - a release - may be 
impeached. Where a party, signing 
such’ an instrument, is induced to exe- 
cute it by a misrepresentation 
as to collateral matters, or as to the 
nature and value of the consider ation, 
resort must be had to a court of 
equity for relief. In such cases, the 
party fully understands what he is 
signing, and is aware of the nature 
and character of the instrument exe- 
cuted by him, but is deceived by 
fraudulent representations as to facts 
outside of the instrument itself. 
There is another kind'of fraud, how- 
ever, for which a release may be im- 
peached, and that is fraud, which in- 


[§§ 47-48 


The modern authorities unanimously 
allow fraud or misrepresentation touching the ex- 
ecution of a release, whether sealed or unsealed, and 
its existence as a legal instrument, to be availed of 
as a defense to a plea of release in An action at law 
on the claim released, without recourse to equity 
for cancellation or rescission.**4 


In jurisdictions 


heres in the execution of the instru- 
ment; that is to say, where the sign- 
er of the instrument is deceived into 
signing it by the belief that he is 
signing something other than that 
which he does really sign. Cases of 
this kind arise where the instru- 
ment is misread to the party signing, 
or where there is a surreptitious sub- 
stitution of one paper for another, or 
where, by some trick or device, a 
party is made to sign an instrument 
which he did not intend to execute; 
and, where this is the case, the na- 
ture of the instrument signed is not 
fully understood by the party signing 
it. Where fraud of the latter kind 
exists, that is, fraud in the execution 
of the instrument itself, it may be 
shown in an action at law.” Chicago 
City R. Co. va Ubter, 212-1 e274) 176; 
72 NE 195. To same effect Babcock 
v. Farwell, 245 Ill. 14, 91 NE 683, 137 
AmSR 284, 19 AnnCas 74. 


[a] Reasons for rule.—(1) “This 
conclusion - avoids circuity of 
action, and thus facilitates the ad- 
ministration of justice.’ Wagner v. 
National L. Ins. Co., 90 Fed. 395, 404, 
33. CCA 121. (2) “The release was 
not the deed of the party signing it, 
because it was not knowingly exe- 
cuted by him. It was void, and no 
necessity existed for setting it aside. 
It might be disregarded anywhere.” 
Babcock v. Farwell, 245 Ill. 14, 91 NE 
683, 692, 137 AmSR 284, 19 AnnCas 
74. 


[b] “Rule at common law.—‘“A re- 
lease at common law is required to 
be under seal, and therefore is a 
specialty in which a consideration is 
conclusively presumed. And there- 
fore it cannot be questioned in a law 
action except for fraud or deceit af- 
fecting its execution—that is, upon a 
plea of non est factum—but for 
fraudulent representations inducing 
the settlement—that is, affecting the 
consideration—equity alone can re- 
lieve.”’ Olston v. Oregon Water Pow- 
er: ete, (Co. b2. On n843) 96 Pal0ob: 
1097, 97 P 538, 20 LRANS 915. 


{c] Typical fraud in the execu- 
tion.— ‘A misrepresentation of the 
contents of a document by which one 
is induced to sign a paper thinking it 
is other than it really is is the typical 
case of fraud in the execution.” Mc- 
Donald v. New Jersey Cent. R. Co., 
89 N. J. L. 251; 98 A 391, 392. 


[ad] Even though releasor admits 
he signed the paper, yet if ‘he de- 
nies that he executed it as a release, 
he may attack the release at law. 
De Lamar v. Herdeley, 167 Fed. 530. 


[e] Misrepresentation as to con- 
sideration as fraud in execution.—‘‘A 
fraudulent misrepresentation of the 
contents of a release whereby the re- 
leasor is induced to execute it is fraud 
in the execution of the release, even 
though the misrepresentation is as to 
the statement of the consideration 
contained in the release.” McDonald 
v. New Jersey Cent. R. Co., 89 N. J. 
LF 251—98rA: (3:91: 

{f]_ Leading case.—Olston v. 
gon Water Power, etc., Co., 52 Or. 
He TGs LOO 5 m9 ake 538, 20 LRANS 

{[g] Well-considered cases.—Wag- 
ner v. National L. Ins. Co., 90 Fed. 
395, 338 CCA 121 (reviewing early au- 
thorities); Perry v. O’Neil, 78 Oh. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 48] 


which have adopted systems of procedure under which 
equitable defenses are permitted in actions at law,*® 
fraud or misrepresentation as to the consideration 
or other collateral matters, other than the execution, 
with respect to the inducement and procurement of 
a release may likewise be made the basis of an at- 
tack on the release in such an action at law, without 


St. 200, 85 NE 41 (reviewing authori- 
ties). 
Cross references: 
Cancellation of: 
Instrument generally see Cancella- 
tion of Instruments 9 C. J. p 1154. 
Release see infra § 49. 

Equitable defenses to action at law 
generally see Actions §§ 181-184. 
Form of remedy as factor affecting 
essential elements see Fraud § 90. 


45. Cross references: 
Concurrent jurisdiction in law and 
equity see Equity §§ 4-6. 
Legal or equitable: 
Defenses in some form of action 
see Actions §§ 181-184. 
Relief in some form of action see 
Actions §§ 179-180. 


46. Ark.—-St. Louis, ete., R. Co. v. 
‘Higgins, 44 Ark, 293. 

Ga.—Western, etc., R. Co. v. At- 
kins, 141 Ga. 743, 82 SE 139. 


Iowa.—Reddington v. Blue, 168 
Iowa 34, 149 NW 933; Rauen v. Pru- 
dential Ins. Co., 129 Iowa 725, 106 


NW 198; O’Brien v. Chicago, etc., R. 
Co., 89 Iowa 644, 57 NW 425. 


Kan.—Missouri Pac. R. Co. v, Good- 
holm, 61 Kan. 758, 60 P 1066; Chi- 
cago, ete., R. Co. v. Doyle, 18 Kan. 
58. 


Minn.—Peterson v. Chicago, etc., R. 
Co.,' 38 Minn. 511, 39 NW 485 {cit 
Wagner vy. National L. Ins. Core 90 
Fed. 395, 33 CCA 121]. 

N. Y¥.—Fleming v. Brooklyn Heights 
R. Co., 95 App. Div. 110, 88 NYS 732. 


Or.—Olston v. Oregon Water Power, 
ELC CO, woe Or. 843,096 PF 1095) 978 P 
538, 20 LRANS 915. 


Wash.—Bjorklund v. Seattle Elec- 
tric Co., 35 Wash. 439, 77 P 727; San- 
ford v. "Royal Ins. Co., 11 Wash. 653, 
40 P 609. 


Wis.—Sheanon v. Pacific Mut. L. 
Ins. Co., 83 Wis. 507, 53 NW 878; 
Lusted v. Chicago, ete., R. Co., 71 Wis. 
391, 36 NW 857 [cit Wagner v. Na- 
tional L. Ins. Co., 90 Fed. 395, 33 CCA 
121] (mistake); Bussian v. Milwau- 
kee, ete., R. Co., 56 Wis. 325, 14 NW 
452; Fuller v. Madison Mut. Ins. Co., 
36 Wis. 599 [cit Wagner v. National 
L, Ins. Co., supra]. 

Eng. Eas he totiae v. London, etc., R. 
Coy 27. O47 B, 1; Wild v. Williams, 
6M, & W. 496, 151 Reprint 505. 


“Cases may be conceived where the 
avoiding of a release may concern 
the rights of others not parties, or 
may involve the application of pecu- 
liarly equitable doctrines of confiden- 
tial relations and the like, and thus 
present issues which only a chancel- 
lor, with his flexible procedure and 
careful discrimination, can properly 
adjust and decide. In such cases the 
parties can be remitted to equity. 
But, where the issue is simply one of 
fraudulent misrepresentation, it may 
be as well tried to a jury as to a 
court of equity, for fraud is an issue 
of which courts of law and equity, 
from time immemorial, have had con- 
eurrent jurisdiction.’ Wagner v. Na- 
tional L. Ins. Co., 90 Fed. 395, 404, 33 
CCA 121. 

fa] In the federal courts (1) un- 
der the act of March 3, 1915, amend- 
ing the judicial code, and providing 
that ‘in all actions at law equitable 
defenses may be interposed by an- 
swer, plea, or replication without the 
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necessity of filing a bill on the 
equity side of the court,’ the rule 
stated in the text is followed. Whit- 
ney. Co. v. Johnson, 14 F. (2d) 24; 
Plews vy. Burrage, 274 Fed. 881 [rev 
271 Fed. 727]; Manchester St. R. Co. 
v. Barrett, 265 Fed. 557; Union Pac. 
R. Co. v. Syas;, 246 Fed. 561, 158 CCA 
531. (2) Prior to that statute, or 
without reference to it, a few cases 
permitted such attack (Kansas City 
Southern R. Co. v. Martin, 262 Fed. 
241; Wagner v. National L. Ins. Co., 
90 Fed. 395, 383 CCA 121 [well-con- 
sidered case]) (3) while the majority 
did not (Cline v. Southern R. Co., 231 
Fed. 238; Drobney v. Lukens Iron, 
etc., Co., 204 Fed. 11, 122 CCA 325; 
O’Connell vy. American F. Ins. Co., 189 
Fed. 1018, 1019 [where it is said: 
“The only fraud which may be availed 
of in an action at law in a federal 
court to avoid a formally executed 
release of the claim sued on is mis- 
representation, deceit, or trickery 
practiced to induce the execution of 
a release, which the signer never in- 
tended to execute, and upon which the 
minds of the parties never met, and 
does not include any of those mis- 
representations of fact which may 
have been resorted to in order to per- 
suade the claimant to agree to the re- 
lease as actually made’’]; Pacific 
Mut. L. Ins. Co. v. Webb, 157 Fed. 
155, 84 CCA 603 [well-considered 
case]; Heck v. Missouri Pac. R. Co., 
147 Fed. 775; Stephenson v. Supreme 
Council A. L. H., 130 Fed. 491; Such 
v. New ' York State Bank, 127 Fed. 
450; Hill v. Northern Pac. R. Co., 104 
Fed. 754 [aff 113 Fed. 914, 51 CCA 
544]; Kosztelnik v. Bethlehem Iron 
Co., 91 Fed. 606; Vandervelden v. 
Chicazo;—ete47- RR.) Co., 6l\ Hedi (54; 
Shampeau v. Connecticut River Lum- 
ber Co., 42 Fed. 760). 


{b] In Missouri (1) under St. 
(1919) § 1238, a plaintiff may “pro- 
ceed in equity to cancel the release 
[for fraud] either in an entirely sepa- 
rate action, or by coupling it with an 
action for damages in a _ separate 
eount . . . or he could have waited 
until defendant filed its answer and 
pleaded the release as a defense, and 
could then have raised the question 
of fraud in obtaining the release in 


his reply.” Austin v. Brooklyn Coop- 
erage Co., (A.) 285 SW 1015. See 
Carroll vy. United R. Co., 157 Mo. A. 


247, 137 SW 303 (summarizing and 
explaining legislation). (2) Prior to 
St. (1919) § 1238 and Rev. St. (1899) 
§ 654, there was authority allowing 
such attack (Homuth v. Metropolitan 
St. Re -Co., 129 Mo. 629, 31 SW 903) 
(3) while other authorities did not 
allow it (Hancock vy. Blackwell, 139 
Mo, 440, 41 SW 205; Och v. Missouri, 
etc., R. Co., 180 Mo. 27, 31 SW 962, 36 
LRA 442; Dwyer v. Wabash R. Co., 
66 Mo. A, 335). 


{c] “Fraud in the consideration 
means fraud in the inducement (in 
a legal sense).’” McDonald v. New 
Jersey. Gent. R. Co., 89 Ni J? Li; (251, 
98 A 391, 392. 


{d] The action at law may be sus- 
pended (1) by leave of court while 
the releasor brings an independent 
action in equity to rescind the re- 
lease on the ground of fraud. Van- 
dervelden v. Chicago, etc., R. Co., 61 
Fed. 54. (2) Abatement of action for 
injury by suit to cancel release see 


‘Serve Fund Life Assoc., 
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resort to equity for cancellation or rescission;*® but 
a lack of harmony on this point prevails among juris- 
dictions retaining the original distinction between 
law and equity,*? such attack being allowed in some 
jurisdictions, without such resort,*® and not in oth- 
Where there is an issue as to whether the re- 
leasor had sufficient mental capacity to execute the 


ego and Revival § 55 note 44 
Cancellation of: 

Instrument generally see Cancella- 
tion of Instruments 9 C. J. p 1154. 

Release see infra § 49. 


47. Concurrent jurisdiction in law 
and equity see Equity §§ 4-6 
48. D. C.—Rockwell v. 

Tract. Co., 25 App. 98. 


Md.—Nelson v. Chesapeake Constr. 
Co., 149 A 442. 


Mich.—O’Neil v. Lake Superior Iron 
Co., 63 Mich. 690, 30 NW 688. 


Tenn.—-Memphis St. R. Co. v. Giar- 
dino, 116 Tenn. 368, 92 SW _ 855; 
Brundige v. Nashville, etes oR Cor, 
112 Tenn. 526, 81 SW 1248. 


Tex.—Galveston, ete, R. Co. v. 
Cade, (Civ. A.) 93 SW 124. 


49. Ala.—Barbour v. Poncelor, 
Ala. 386, 83 S 130. 


Ill.—Woodbury v. U. S. Casualty 
Co., 284 Ill. 227, 120 NE 8; Hem- 
mick v. Baltimore, etc., R. Co., 263 
IlL 241, 104 NE 1027 [aff 184 Ill. A. 
275]; . Babcock v. Farwell, 245 Ill. 
14, 91 NE 683, 137 AmSR 284, 19 
AnnCas 74; Jackson v. Security Mut. 
Ee ins: Co;,/233) Dl 161) 8A NE 9s: 
[aff 135 Ill. A. 86]; Hartley v. Chi- 
cago etc.; Ry, Co., 214 Tla73, 73 Ne 
398; Chicago City R. Co. v. Uhter, 
212 Ill. 174, 72 NE 195;° Papke -v- 
G. H. Hammond Co., 192 Ill. 631, 61 
NE 910; Monahan v. St. Paul Coal 
Co., 193 Ill. A. 308; Waterstrow. v. 
National Americans, 183 Ill. A. 82; 
Ohlmeyer v. American Steel, etc., Co., 
168 Ill. A. 195; Miller v. Mutual Re- 
Ualeseed dla INS 
CtC5 4. Cor a 


Capital 


203 


481; Quincy Horse R., 
Omer, 109 Ill. A. 238. 


N. J.—McDonald v. New Jersey 
Cent. R. Co., 89 N. J. Li. 251, 98°A 391; 
Connor v. Dundee Chemical Works, 50 
Ne, Se a 257,12) A 713: 


Toon C.—Wilson v. Wilson, 17 N. C. 


Oh.—Perry v. O’Neil, 78 Oh. St. 200, 
85 NE 41; Toledo, étc., R. Conve 
Coleman, 32 Oh. Cir. Ct. 746 [aff 81 
Oh. St. 522, 91 NE 1127]. 


[a] Beasons for rule.—(1) ‘A con- 
tract was knowingly entered into. 
The party intended to execute the 
very contract ‘he did execute. He can 
be relieved from it only on the equita- 
ble principles which apply to all con- 
tracts.’’. Babcock v. Farwell, 245 Ill. 
14, 91 NE 6838, 692, 1837 AmSR 284, 19 
AnnCas 74. To same effect Chicago 
City (R. Co. v. Uhter;* 212 Tie 742 
NE 195. (2) “The estoppel [of the 
defendant, because of the fraudulent 
wrong declared on, to avail of the 
exoneration effected by the release] 
thus asserted presupposes the right 
in the plaintiff to introduce, through 
parol, an exception into the release, 
to qualify and restrict the terms of 
the release in a court of law—a proc- 
ess that would be but the reforma- 
tion of the instrument in a tribunal 
that, under our system, cannot exer- 
cise that authority.” Barbour v. 
Poncelor, 203 Ala. 386, 83 S 130, 138. 

{[b] Rule applied only to sealed 
releases.— Woodbury v. U. S. Casualty 
Co., 284 Ill. 227, 129 NE 8. 

[ec] Statute held not to apply.—A 
statute permitting fraud in the con- 
sideration of a contract to be set up 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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release, proof thereon may be adduced in an action 
at law, without resort to equity;°° 
where the releasor denies the receipt of any consid- 
As to whether it may be 
shown in an action at law, without resort to equity, [4 
that a release relied upon was given as the result of 
mistake, there is authority in the affirmative®? and 


eration for the release.°+ 


in the negative.°* 
[§ 49] 3. Cancellation.®* 
valid because of mistake, fraud, 


Where a release is in- 
duress, or undue 
influence, it may, upon proper application, be can- 
celed by a court of equitable jurisdiction.®° 
been held that a release which is part of a contract 
cannot be severed from the rest of the instrument and 
canceled, without repudiation of the whole,°® and 
that this will not be done particularly where the re- 
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and likewise 


sideration® _— 


[§§ 48-50 


restore the other party to his former position,®” and 
where the purpose of the requested cancellation is 
to enable the releasor to bring an action in*which he 
can secure only nominal damage 
50] 4. Conditions Precedent to Contesting Va- 
lidity of Release—a, Restoration or Tender of Con- 
(1) In General. 


g,58 


While there is a dis- 


agreement among the decisions,°°® and they have been 


It has 


leasor has benefited under the contract and cannot 


in an action at law does not apply 
where the action is not brought upon 
the release. McDonald v. New Jersey 


(Cent COnm OO ING de pli Zod Sica 
391. 
50. U. S—Union Pac. R. Co. v. 


Whitney,-198 Fed. 784, 117 CCA 392. 
See St. Louis, etc., R. Co. v. Phillips, 
66 Fed. 35, 13 CCA 315 (apparently 
supporting rule). \ 


Ill.—Turner v. Manufacturers’, etc., 


Coal Co., 254 Ill. 187, 98 NE 234 [rev 
161 Ill, A, 534]; Pawnee Coal Co. v. 
Royce, 184 Ill. 402, 56 NE 621; Chi- 


cago Union Tract. Co. v. Ludlow, 108 
Tll. A. 357; Clark v. American Bridge 
Co., 180 Ill. A. 134. 


Mo.—Girard v. St. Louis Car Wheel 
Co., 123 Mo. 358, 27 SW 648, 45 AmSR 
556, 25 LRA 514; Dwyer v. Wabash 
R. Co., 66 Mo. A. 335. 


N. Y.—Dixon v. z ook City, etes, 
COs, tS eS Bip See NESE 


Oh. se akal 
Oh. A, 122. 
[a] Reason for rule.—‘This, like 


fraud inhering in the execution of the 
instrument, goes to the question of 
its legal existence.” Union Pac. R. 
Co. v. Whitney, 198 Fed. 784, 788, 117 
CEA 392. 


51. Vindicator Cons. Gold Min. Co. 
v. Firstbrook, 36 Colo. 498, 86 P 313. 


52. Malloy v. Chicago Great West- 
ern R. Co., 185 Iowa 346, 170 NW 481; 
Reddington v. Blue, 168 Iowa 34, 149 
NW 933; Addyston Pipe, etc., Co. v. 
Copple, 94 Ky. 292, 22 SW 3238, 15 KyL 
129; Warner v. Star Co., 162 App. Div. 
455, 147 NYS 803; Bean v. Western 
North Carolina R. Co., 107 N. C. 731, 
12 SE 600. 


53. H. B. Claflin v. Dacus, 59 Fed. 
998; Messinger v. New England Mut. 
i, Iniss Co: 59 Medi 529s) Micisaac: v. 
McMurray, 77 N. H. 466, 93 A 115, 
LRA1916B 769. 


[a] Reason for rule.—‘‘The reme- 
dies of rescission and reformation of 
contracts entered into in consequence 
of the mutual mistakes of the par- 
ties fall primarily and naturally with- 
in the peculiar jurisdiction of equity, 
and . . the principles governing 
equitable procedure in such cases are 
better adapted to the ascertainment 
of truth and the accomplishment of 
substantial justice.’ MclIsaac v. Mc- 
NEUE AY, Ui ON.) EL, 466,93) ANAT o 9 U7, 
LRA1916B 769. 


{[b] Answer to statement of re- 
lease treated as bill in equity, in 
which relief is sought to remove the 
impediment created by the release to 
the maintenance of the action. Mc- 
Isaac v. McMurray, 77 N. H. 466, 93 A 
115, LRA1916B 769. 
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54. Cancellation of: 
Instrument generally see Cancella- 
tion of Instruments 9 C. J. p 1154. 
Release of: 
Chattel Mortgage see Chattel Mort- 
gages §§ 472, 479. 
piort gage see Mortgages §§ 989-— 
55. U. S.—Kelsey v. Hobby, 16 Pet. 
269, 10 L. ed. 961; In re Atwater, 266 
Fed. 278 [certiorari granted 254 U. 
S. 624 mem, 41 SCt 13 mem, 65 L. ed. 
444 mem, and aff 254 U. S. 423, 41 SCt 


150, 65 L. ed. 339]; Williams v. Mil- 
ler, 249 Fed. 495, 498 [cit Cyc]. 
Ill.—Chicago, ete., R. Co. v. Jen- 


nings, 114 Ill. A. 622 [aff 217 Ill. 494, 
75 NE 560]. 


Kan.—Reid v. Beyle, 
8 PP 614. 

Ky.—Davis v. Morgan, 1 Dana 20. 

Mo.—Blair v. Chicago, ete., R. Co., 
89 Mo. 383, 1 SW 350; Jenkins v. 
Covenant L. Ins. Co., 79 Mo. A. 55; 
Dwyer v. Wabash R. Co., 66 Mo, A. 
Bos), 


N. Y.—Sanders v. Soutter, 126 N. Y. 
93, (20 “NEP 2635 oSsmithieve Irving 25 
Mise. 262, 92 NYS 170 [rev on other 
grounds 108 App. Div. 218, 95 NYS 
731]; Bedell v. Bedell, 10 NYSt 328. 


Oh.—Monnett v. Columbus, ete., R. 
Co., 26 Oh. Cir. ‘Ct, 469° 


Tex.—Galveston, ete, R. Co. v. 
Cade, (Civ. A.) 93 SW 124. 

Eng.—Stewart v. Great Western R. 
or, PE UOYSE WR a SS aul YOM Dp aK OI nl 
251, 46 Reprint. 399: Wiliams v. 
Smith, Wes Ch. OS, 295 


[a] Partial cancellation.—Reid v. 
Beyle, 39 Kan. 559, 18 P 614. 


39 eR Kany 559; 


[b] Fraud of third person.—Bedell 
v. Bedell, 10 NYSt 328. 
[ec] In England, the jurisdiction 


of equity to cancel a release for 
fraud, mistake, and the like is not 
ousted by the passage of’a statute 
permitting replications on equitable 
grounds at law. Stewart v. Great 
Western R. Co., 2 De G. J. & S. 319, 
67 EngCh 251, 46 Reprint 399. 

Grounds and subjects of equitable 
jurisdiction generally see Equity §§ 
48-116. 

Necessity of resort to equity to 
avoid release see supra § 48. 

56. Manuel v. Phillips, 5 Austr. C. 
1D, 1et5 ee 


57. Manuel v. Phillips, supra, 
58. Manuel v. Phillips, supra. 
59. Cross references: 


Acceptance and retention of consider- 
ation as ratification see supra § 46. 
Estoppel by acceptance and retention 
of benefits see Hstoppel §§ 207-220. 
aa by infant see Infants §§ 


said to be in square"? and hopeless®? conflict, the 
weight of authority is to the effect that, subject to 
qualifications and exceptions to be pointed Outs: 2 matt 
a person executes a release and afterward seeks to 
avoid its effect on any ground that will entitle him 
to avoid it, he must first restore the status quo by 
restoring, tendering, or offering to restore what he 
has received in return for the “release, ®# it ib) ISROn 


Return of: 

Benefit or consideration as condi- 
tion of relief from compromise or 
settlement see Compromise and 
Settlement §§ 57, 58. 

Consideration for contract general- 
ly see Contracts §§ 679-681. r 

eee generally see Tender [38 Cyc 
What law governs as to effect of fail- 

Ee to return or tender see infra § 

65. 

60. So said in Atchison, etc., R. 
Co. v. Peterson, 34 Ariz. 292, 271 P 
406; Missouri Pac. R. Co. v. Elvins, 
176 Ark. 737, 4 SW (2d) 528; Frank- 
lin v. Webber, 93 Or. 151, 182 P 819. 

“The authorities seem to be about 
equally divided on the question.” 
Woods v. Wikstrom, 67 Or. 581, 135 
(eT, Bae 


61. Swan v. Great Northern R. Co., 
+0. D. 258, 168 NW 657, LRA1918F 

3 

62... Ul isS:) Cast Erony ete. v. 


Marler, 17 Ala. A. 358, 86S oN Tees 
tiorari den sub nom. Bx p. Marler, 204 
Ala. 342, 86 S 108]. 


63. See infra text and notes 68— 
76; and § 54. 


64 U. S.—The ee P. Beal, 298 
Fed. 121; Mahr v. Union Pac. R. Co., 
L70> Meds 699; “96, UG@ACTLO) Eeckinye 


Missouri Pac. R. Cox, 147 Bedi Ui5s 
Price v. Connors, 146 Fed. 503, 77 CCA 
1 dail Si Northern ‘Pac ee Conmies 
Fed. 914, 51 CCA 544 [aff 104 Fea. 
754]; Barker v. Northern Pac. cReCoe 
65 Fed, 460; Vandervelden y. Chicago, 


ete.,; KR. Co., 61 Med. 54; Johnson yv: 
Merry Mount Granite Co., 53 Eed: 


Ala.—Barbour v. Poncelor, 203 Ala. 
386, 8808 SOF Birmingham R., etex 
Co. v. Jordan, 170 Ala, 530, 54 S 280; 
Rabitte v. Alabama pore Southern 
R. Co., 47 S 573; Kelly v. Louisville, 
etc., R. Cox 154 Ala. 573, 45 S 906; 
Harrison v. Alabama Midland FI COe 
144 Ala. 246, 40 S 394; Stephenson vy. 
Allison, 123 ‘Ala. 439, 36 S 290; Payne 
we Coleman, 18 Ala. A. 525, 93S 222; 
WS. Cast Tron, etc., Co. v. Marler, 1% 
Ala. A. 358, 86 S 103 [certiorari den 
sub nom. Ex p. Marler, 204 Ala. 342, 
86 S 108]; Tallassee Falls Mfg. Co. 
Vv. Taunton, 16 Ala. A. 578, 80 S 152; 
St.) WUoOuIsyNeten eb. Os sve McCrory, 
2 Ala. A. 531, 56 S 822. 


Alaska,.—Beckoff v. Dan Creek Min. 
Co., 6 Alaska 218. 


Cal.—Garcia y. California Truck 
Coz) L383 Cale 76%, 192) Pe 708. 


D. C.—Lyons v. Allen, 11 App. 543. 


Ga.—Western, etc., R. Co. v. Atkins, 
141 Ga. 743, 82 SE 139; Pennsylvania 
Casualty Co. Vv. Thompson, 130 Ga. 
766, 61 SE 829; Harley vy. Riverside 
Mills, 129 Ga. 214, 58 SE 711; Petty 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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value;®® but there is authority to the effect that | such restoration or tender need not be made.*® 


v. Brunswick R. Co., 109 Ga. 666, 35 
SE 82; Strodder v. Southern Granite 
Cor; 94 Ga. 626, 19 SE 1022; East 
Tennessee, CLO ARS COV. Hayes, 83 
Ga. 558, 10 SE 350; Central of Geor- 
gia R- Co. v. Hoban, 24 Ga. A. 686, 
102 SE 46. Contra Devoe v. Best 
Motor Co., 27 Ga. A. 619, 109 SE 689. 


Ind. Noi wich Union F. Ins. Soc. v. 
Girton, 124 Ind. 217, 24 NE 984; In- 
Aianapolis Abattoir Co. v. Bailey, 54 
Ind. A. 370, 102 NE 970. See Van- 
dalia Coal Co. v. Alsopp, 61 Ind. A. 
649, 109 NE 421 (apparently support- 
ing the rule). 

Ky.—Bramble v. Cincinnati, etc., R. 
@o., 132 Ey 547, 116 SW 742; Louis- 
ville, eter Co. v. MecPHlroy, 100 Ky. 
153, 37 Siw 844, 18 KyL 730; Bain v. 
Wilson, 1 J. J. Marsh. 202; Wells: v. 
Royer Wheel Co., 114 SW 737; Illi- 
nois Cent. R. Co. v. Vaughn, 111 SW 
707, 338 Kyl 906. 

Me.—Valley v. Boston, etc., R. Co., 
103 Me. 106, 68 A 635; Potter v. Mon- 
mouth Mut. F. Ins. Co., 63 Me. 440. 


Mass.—Drohan y. Lake Shore, etc., 
Ry Co,, 162) Mass: 435, 38 NE 1116; 
Brown v. Hartford F. Ins. Co., 117 
Mass. 479; Estabrook vy. Swett, 116 
Mass. 303; Coolidge v. Brigham, 1 
Metc. 547. But see Reed v. A. E. Lit- 
tle Co., 256 Mass. 442, 152 NE 918 
(holding otherwise where a relation 
of trust and confidence existed). 


Mich.—Randall v. Port Huron, ete., 
R. Co., 215 Mich. 413, 184 NW 435; 
Burns v. Reading’s Hst., 188 Mich. 591, 
155 SW 479; Pangborn v. Continental 
Ins. Co., 67 Mich. 683, 35 NW 814; 
Crippen v. Hope, 38 Mich. 344. 


Minn.—Morris v. Great Northern R. 
So., 67 Minn. 74, 69 NW 628. 

Mo.—Metropolitan Pav. Cor 
Brown-Crummer Iny. Co., 309 Mo. 633, 
274 SW 815; Reid v. St. Louis, etc., 
ReaiCo.) el 8 TIS W Lbs Althofe, ‘v..uSt. 
Louis Transit Co., 204 Mo. 166, 102 SW 
642; Hancock v. Blackwell, 139 Mo. 
440, 41 SW 205; Och v. Missouri, etc., 
R. Co., 1380 Mo. 27, 31 SW 962, 36 LRA 
442; Reed v. John Gill, etc., Co., 201 
Mo. A. 457, 212 SW 43; Loveless v. 
Cunard Min. Co.,'(A.) 201-SW 375; 
Putnam v. Boyer, 173 Mo. A. 394, 158 
SW 861; Boehm v. American Patriots, 
172 Mo. A. 104, 154 SW 448; Carroll 
Vv. United R. Co., 157 Mo. A. 247, 137 
SW 303; Whitwell v. Aurora, 139 Mo. 
A. 597, 123 SW 1045; Lomax v. South- 
west Missouri Electric R. Co., 119 Mo. 
A. 192, 95 SW 945; Retzer v. Jacob 
Dold Packing Co., 58 Mo. A. 264. 

N. Y.—Joslyn v. Empire State De- 
gree of Honor, 204 N. Y. 621, 97 NE 
1107; Gould v. Cayuga County Nat. 
Bank, 86 N. Y. 75; Anderson v. Smit- 
ley, 141 App. Div. AT a 26: INAS 2 5); 
Urtz v. New York Cent., etc., R. Co. 
137 App. Div. 404, 121 NYS 879; Shaw 
v. Delaware, etc., R. Co., 126 App. Div. 
210, 110 NYS 362; Ambellan v. Bar- 
calo Mfg. Co., 118 App. Div. 547, 102 
NYS 993; McLaughlin v. Syracuse 
Rapid Transit R. Co. 115 App: Div. 
TA MOMMINGY.S 096); Duff v. Hutchin- 


son, 57 Hun 152, 10 NYS 857; Kibbe 
v. Bowen, 50 N. Ne Super. 422; Kreu- 
zen v. Forty-Second St. M., vetc., its 


Co., 13 NYS 588; Burton v. Stewart, 
3 Wend. 236, 20 AmD 692. 

N. D.—Gilmore v. Western Electric 
Co., 42 N. D. 206, 172 NW 111; Swan 
v. Great Northern RR Co., 40, INGOIDY, 
258, 168 NW 657, LRA1918F 1063 [cit 
Cyc]. 

Oh.—Red Top Cab Co. v. Whitfield, 
26 Oh. A. 378, 159 NE 848; Aurand v. 
Toledo, ete., R. Co., 21 Oh. A. 390, 153 
NE 212; Brown v. Kiechler Mfg. Co., 
26 Oh. Cir. Ct. N. S. 401; Conrad. v. 
Keller Brick Co., 8 OhNPNS 537. See 
Crawley v. Indiana, etc., Tract. Co., 15 
OhNPNS 157 (acquittance and release 
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in full of any damages sustained). 


Pa.—Keys v. Hanscome, 288 Pa. 389, 
135 A 860; Walker v. Harbison, 283 
Pa. 111, 128 A 732. Contra Vanormer 
V0 ae Machin Coz. 2559. Pa, 499 


R. I.—Pelletier v. Phenix Mut. L. 
Insee COne4Omie Leet.) dal pac 9) 

S. C.—Harrison v. Southern R. Co., 
1381S. C. 12, 127 SE 270; McKittrick 
v. Greenville Tract. Co., 84 S. C. 275, 
66 SE 289; Treadway v. Union Buffa- 
lo Mills Co., 84 S. C. 41, 65 SE 934; 
Levister v. Southern R. Co., 56 S. C. 
508, 35 SE 207. See McDowell v. 
Southern R. Co., 113 S. C. 399, 102 SH 
639 (defendant, setting up a release 
as a defense in his answer, has the 
right to make a motion requiring 
plaintiff to reply stating whether the 
consideration had been returned, and 
could have demurred to the reply if 
it appeared that plaintiff had not 
offered to return the money received; 
but in the absence of such motion, 
plaintiff has the right to offer evi- 
dence in denial or avoidance of the 
release, and cannot be nonsuited for 
failure to return the consideration). 


Tenn.—Lane vy. Dayton Coal, ete., 
Co., 101 Tenn. 581, 48 SW 1094. 


Vt.—Brainard v. Van Dyke, 71 Vt. 
359, 45 A 758; Town v. Waldo, 62 
Wits L185 20 cA, 32:5. 

W. Va.—McCary v. Monongahela 
Valley Tract. Co., 97 W. Va. 306, 125 
SE 92. 

Wis.—Charron v. Northwestern 
Fuel Co., 149 Wis. 240, 134 NW 1048, 
49 LRANS 162, AnnCas19138C 939. 


And see cases infra notes 69-71. 


[a] Reasons for rule.—(1) ‘‘The 
plaintiff had the right to repudiate 
the release, if it was obtained through 
fraud; but he could not repudiate it 
by piecemeal. He could not retain 
unto himself the benefits of the set- 
tlement and at the same time deny 
to the defendant by repudiation those 
benefits which inured to the defend- 
ant therefrom. He could repudiate 
only in toto, and therefore necessa- 
rily only by putting himself and the 
defendant back in statu quo. . He 
could not restore the former status 
without a return of the money which 
had been paid as inducement for sign- 
ing the release.” U. S. Cast Iron, 
etc;, Co. v. Marler, -17 Ala. A. 358; 
86 S 103, 104 [certiorari den sub nom. 
Ex p. Marler, 204 Ala. 342, 86 S 108]. 
To same effect Barbour v. Poncelor, 
203 Ala. 386, 88 S 130; Birmingham 
Reivete.,, Cova dordans 1707 Alas 530; 
54 S 280; Althoff v. St. Louis Transit 
Co., 204 Mo. 166, 102 SW 642; Whit- 
well v. Aurora, 139 Mo. A. 597, 123 
Siw, 10455) ((2)) SEhe rule, _. . de- 
pends upon the principle of estop- 

pel.” McKittrick v. Greenville Tract. 
Gee S495 ©. 275,566 SH 289" (G3) “Al 
practical reason for the rule is that, 
if after a trial it should be found 
there was no liability, the releasor 
might then retain money of the re- 
leasee to which he had no right.” 
Pelletier v. Phoenix Mut. L. Ins. Co., 
2Qe Ral o One Led) AS 7.954280 28 CO) AS 
already stated, a release is a contract, 
and where a person with full under- 
standing of the character and nature 
of the instrument executes a release, 
and receives a consideration therefor, 
there is no more reason why he should 
be excused from returning or tender- 
ing a return of the consideration re- 
ceived, than in other cases where a 
rescission is sought.” Swan v. Great 
Northern R. Co., 40 N. D. 258, 168 
NW 657, 660, LRAI1918F 1063. (5) 
Release as contract See supra § 1. 


[b] Conditional tender is not suffi- 


cient. Gould v. Cayuga County Nat. 
Bank, 86 N. Y. 75; Brown v. Walker 


[53 C.J.] 1233 
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Lumber Co., 128 S. C. 161, 122 SE 670. 


[ec] Identical money received need 
not be returned, for one dollar cur- 
rency is as good as any other dollar. 
Louisville, ete., R. Co. v. Helm, 121 
Ky. 645, 89 SW 709, 28 KyL 603; Mich- 
ee Cent. R. Co. v. Dunham, 30 Mich. 


{d] Actual payment into court is 
waived, where the releasor offers in 
his reply to return the consideration 
money, and the releasee makes no 
request for a ruling, the amount being 
credited to the releasee against the 
verdict rendered in favor of the re- 


leasor. Hubbard v. Lusk, (Mo. A.) 
181 SW 1028. 
[e] In a bill in equity to cancel 


a release on ground of fraud (1) it 
is sufficient in the bill to offer to re- 
turn the consideration received there- 
for, for rescission may be decreed on 
condition that the status quo shall be 
restored. Jenkins v. Covenant L. Ins. 
Co. 79 Mo. 2A. 55: (2) Butssuchvan 
action cannot be maintained if the 
bill contains no offer to return the 
money received and the evidence 
shows that the releasor is entirely 
incapable of making such return. 
Duff v. Hutchinson, 57 Hun 152, 10 
NYS 857. 

(f] Rule applied to administrator 
suing for wrongful death. Treadway 
v. Union Buffalo Mills Co., Sam Sen 
41, 65 SE 934. : 


{g] Rule applied to release of 
claim under Federal Employers’ Lia- 
bility Act.—Central of Georgia R. 
nee v. Hoban, 24 Ga. A. 686, 102 SE 


{h] Particular circumstances held 
not to excuse return or tender.—(1) 
Releasee’s failure to keep his prom- 
ise to employ the releasor, alleged to 
be an inducement to the signing of 
the release, has no effect on the re- 
quirement on the releasor to return 
the consideration money. Bailey v. 
Indianapolis Abattoir Co., 66 Ind. A. 
465, 118 NE 374. (2) The -fact that 
the consideration was paid by an in- 
Surance company for the employer 
releasee does not absolve the plaintiff 
releasor from the obligation to return 
or tender return (Reed v. John Gill, 
ete., Co., 201 Mo. A. 457, 212 SW 43; 
3rown v. Walker Lumber Co., 128 S. 
C. 161, 122 SE 670), (3) even though 
the insurance*company, not a party to 
the suit, had an interest in uphold- 
ing the release. Reed v. John Gill, 
etc., Co., supra. 

[i] Rule limited.—‘“‘Unless' this 
primary duty to restore is excused 
for some reason recognized by law.” 
Barbour v. Poncelor, 203 Ala. 386, 
83.08, L307 133: 


[ij] Well-considered case.—Carroll 
v. United KR. Co.,) 157 Mov A, 2497 A377 
SW 303. 

Necessity of restoration in action 
for fraud in procuring release see su- 
pra § 47. 

65. Ala.—Rabitte v. Alabama 
Great Southern R. Co., 158 Ala. 431, 
47 S 573. 

Ind.—Indianapolis Abattoir Co. v. 
Bailey, 54 Ind. A. 370, 102 NE 970. 


Mich.—Burns v. Reading, 188 Mich. 
591, 155 NW 479. 


Mo.—Metropolitan Pav. Co. wv, 
Brown-Crummer Inv. Co., 309 Mo. 638, 
274 SW 815; Girard v. St. Louis Car 
Wheel Co., 123 Mo. 358, 27 SW 648, 
45 AmSR 556, 25 LRA 514. 

R. I.—Pelletier v. Phoenix Mut. L. 
Ins. Co., 49 R. I. 135, 141 A 79. 

W. Va.—McCary v. Monongahela 
Valley Tract. Co., 97 W. Va. 306, 125 
SE 92. 


66. Ariz—Southern Pac. Co. v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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amount paid for the release should be credited on the 
Some authorities 
have distinguished between a void release, the va- 
lidity of which may be contested without a restora- 
tion or tender of the consideration,®* and a voidable 
one, the validity of which may not be contested 
without such restoration or tender ;°® 


verdict or judgment rendered.°? 


Gastelum, 283 P 719; 
R. Co. v. Peterson, 34 Ariz. 
P 406. 

Ark.—Missouri Pac. R. Co. v. El- 
vins, 176 Ark. 787, 4 SW (2d) 528; 
St. Louis-San Francisco R. Co. v. Cox, 
Wide PAM LOS, “283 SW Vso Contra. 
Pekin Cooperage Co. v. Gibbs, 114 
Ark. 559, 170 SW 574, 577 [quot Cyc]. 


Iowa.—Wangen v. Upper lowa Pow- 
er Co., 185 Iowa 110, 169 NW 668; 
Jeez v. A. Y. McDonald Mfg. Co., 179 
Iowa 193, 161 NW 62; Reddington v. 
Blue, 168 Iowa 34, 149 NW 933; See 
v. Carbon Block Coal Co., 159 Iowa 
413, 188 NW 825, 141 NW 1048. 

Kan.—kKoshka v. Missouri Pac. R. 
Co., 114 Kan. 126, 217 P 293; Missouri 
Pac. R. Co. v. Goodholm, 61 Kan. 758, 
60 P 1066; Northwestern Mut. L. Ins. 
Co. v. Woods, 54 Kan. 663, 39 P 189; 
ee eee” etc., R. Co. v. Doyle, 18 Kan. 


Atchison, etc., 
292, 271 


C.—King v. Atlantic Coast Line 
R. eon 157 N. C. 44, 72 SE 801, 48 LRA 
NS 450; West v. Seaboard Air Line 
Ree CoM node Noy Ce 28 654 SE Oo 
Hayes v. Atlanta, etc., R. Co., 143 N. 
C. 125, 55 SE 4387. 


Okl.—St. Louis, ete., R. Co. v. Rich- 
ores, 23 Okl. 256, 102 P 92, 28 LRANS 
1032. 


Or.—Franklin v. Webber, 93 Or. 151, 
182 P 819. Contra Wells v. Neff, 14 
Or. 66, 12 P 84, 88. 


S. D.—Hedlun v. Holy error Min. 
€o., 16 S. D. 261, 92 NW 31. 


Tex.—Galveston, ete., R. Co. v. Cade, 
(Civ. A.) 983 SW 124; International, 
etc., R. Co. v. Shuford, 36 Tex. Civ. A. 
251, 81 SW 1189. 


Utah.—Coke vy. Timby, 57 ‘Utah 53, 
192 P 624. 


Wash.—Sanford v. Royal Ins. Co., 
11 Wash. 653, 40 P 609. 


Can.—British Columbia Electric R. 
Co. v. Turner, 49 Can. S. C. 470 [dism 
app. 1s BC. .132,°9 DomLR 827, 15 
CanRCas 39, 23 WestLR 176, 4 West 
Wkly 150]. 

Ont.—Doyle v. Diamond Flint Glass 
Co., 10 Ont. L. 567, 6 OntWR 207. 


And see cases infra notes 68, 72-76, 
and infra § 52. 

[a] Reason for rule: (1) “Some of 
the decisions base their ruling upon 
the ground that it would be useless 
to require a tender where it would 
be refused, as in the case of the re- 
leasee who claims that the release is 
valid, while others place it upon the 
ground that the restoration of that 
which one is entitled to retain in any 
event, either as a result of the agree- 
ment sought to be set aside or of the 
original liability, is never required,” 
Atchison, etc., R. Co. v. Peterson, 34 
Ariz. 292, 305, 271 P 406 [quot South- 
ern’ Pac. R. Co. v. Gastelum, (Ariz.) 
283 P 719]. (2) Uselessness of ten- 
der see infra § 54. (3) Return of that 
to which releasor is entitled see infra 

4 


[b] Expression in pleadings suffi- 
cient.—‘“‘All that is necessary . 
is to express a tender ora willingness 
in the pleadings to allow the same 
against any judgment that may be 
rendered. If plaintiff should recover 
and the same be deducted from the 
recovery, defendant would be as well 
off as if the money had been on de- 
posit. If plaintiff should fail to re- 
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or, as other- 


cover, the money if deposited would 
not go to defendant. From defend- 
ant’s standpoint, in either event, no 
useful purpose would be served by the 
payment of the money into court.” 


Galveston, etc., R. Co. v. Cade, (Tex. 
Civ. A.) 938 SW 124, 126. 
67. (102 YS/==Union* Pac. “Rin eo v. 


Harris, 158 U.S. 326, 15 SCt 843, 39 
L. ed. 10038. 


Ark.—Capitol F. Ins. Co. v. 
gomery, 81 Ark. 508, 99 SW 687. 


Colo.—Roberts v. Colorado Springs, 


Mont- 


ete, RiCore4b Colon Los, Oh Pb oe. 
Ill.—Caine v. Farmers’, etc., L. As- 
SOC US TIM AVAL S017). 


Kan.—Koshka vy. Missouri Pac. R. 
Con ule ikanwd 265 217 "P1293: 

Ky.—Ross v. Oliver, 152: Ky. 437, 
153 SW 756. 


N. C.—Ipock v. Atlantic, ete, R. 
Co., 158 N, C. 445, 74 SH 852; King v. 
Atlantic Coast Line R. Co., 157 N. C. 


44, 72 SE 801, 48 LRANS 450. 


Or.—Ingram v. Carlton Lumber Co., 
TUOrw633)) 1b2 e256: 


S. D.—Hedlun v. Holy Terror Min. 
Co. 16S, D. 261, 92. NW 82: 


Utah.—McLaughlin y. Chief Cons. 
Min. Co., 62 Utah 532, 220 P 726; Coké 
Vv. Timby,.57 Utah 53, 192 P9624, 


Wash.—Sanford v. Royal Ins. Co., 
11 Wash. 658, 40 P 609. 


Can.—British Columbia Electric R. 
Co. v. Turner, 49 Can. S. C. 470 [dism 
app 18 B. C. 182, 9 DomLR 817, 15 Can 
teen 39, 23 WestLR 175, 4 WestWkKly 


Ont.—Doyle v. Diamond Flint Glass 
Co., 10 Ont. L. 567, 6 OntWR 207. 


And see cases supra note 67 and in- 
fra this note. 


“The most ultra of the authorities 
which lean towards allowing a plain- 
tiff to retain the consideration paid 
for the alleged release, and yet sue 
for damages in a greater amount, do 
not hold that no account must be tak- 
en of the money thus paid, but rather 
that it should be deducted from any 
greater amount in which the plaintiff 
is found to be injured.’ Ingram v. 
Carlton Lumber Co., 77 Or. 633, 152 P 
256, 259. 

[a] Rule applied even where re- 
turn or tender excused.—(1) Hven 
where there is fraud excusing the re- 
turn or tender of the consideration, 
money before the commencement of 
the action, it Should be credited on 
the judgment (St. Louis, etce., R. Co. 
v. Ault, 101 Miss. 341, 58 S 102; Mil- 
ler v. Spokane International R. Co., 
82 Wash. 170, 143 P 981), (2) and like- 
wise where there is want of capacity 
excusing return or tender (McKit- 
trick v. Greenville Tract. Co., 84 S. C. 
275, 66 SH 289). 


Payment of compensation as miti- 
gating damages for tort generally see 
Damages § 227. 


68. Miles v. Lavender, 10 F. (2d) 
450 [aff 4 F. (2d) 161]; Smith v. St. 
Louis, ete., R.:Co., 112 Miss. 878, 738 
S801;. St. Louis, ete, R. Cov wi Ault, 
101 Miss, 341, 58 S 102; Jones v. Ala- 
bama, etc., R. Co., 72\Miss. 22, 16 S 
379; Rau v. Robertson, (Mo.) 260 SW 
McCoy v. James T. McMahon 

» _CMo,) ; 
Houghtaling v. Banfield, 
SW (2d) 1023; Martin y. Sentker, 12 


wise stated, between a release as to which there is 
fraud in the factum, in which case the release is void 
and no return or tender is necessary,’® and one as to 
which there is fraud in the treaty, in which the re- 
lease is voidable only, and can be contested only aft- 
er return or tender.‘ 
where there is fraud in the procurement’? or execu- 


Thus, it has been held that 


Oh. A. 46; Jones v. Pickle, 7 Oh. A. 
335 Conrad v., Keller Brick Co.) 12 
Ob SCI CEN Lis. 
700 [aff 79 Oh. St. 461, 87 NE 1134]. 
See Robinson v. Easton, 14 Oh. Cir. 
Ct. Ni Ss 87,7 39, B3.Oh. Cir Ct. 45 1G 
the contract were such . that 2 
court of equity could or would set it 
aside the defense could be 
made that the contract was invalid 
without pleading a tender of the mon- 
ey received’”’); Hogarth v. Grundy, 256 
Pa. 451, 100 A 1001, 1005 (“As . 

the . [releasor] was deceived in- 
to accepting the money by a falsehood 
or fraud, there is no admission that 
it was a consideration for a contract, 
and there is, consequently, no obliga- 
tion on him to return it’); Gordon v. 
Great Atlantic, etc., Tea Co., 243 Pa. 


330, 90 A 78; Gibson v. Western New 
York, .ete..dR. Co.; 164 (Pa. 542,20 2A 
308, 312, 44 AmSR 586 (latter two 


cases holding that ‘“‘where there is a 
disafirmance of the contract because 
of fraud, the injured party may, in 
some cases, bring his action without 
repaying or offering to repay the mon- 
ey received on the fraudulent con- 
tract. In such case the money is re- 
tained, not as part of the considera- 
tion of a contract he denies, but as 
part indemnity for the fraud perpe- 
trated on him. As he was deceived 
into accepting it by a falsehood or 
fraud, there is no admission that it 
was a consideration for a contract, 
and there is, consequently, no obliga- 
tion,on him to return it”). And see 
cases Gig notes 72-76. 


69. S.—Miles v. Lavender, 10 F. 
(2d) 450° [aff 4 F. (2d) 161]. 


Ill.—Babcock v. Farwell, 245 Ill. 14, 
91 NE 683, 137 AmSR 284, 19 AnnCas 
74; Litchfield, ete: CR. Co. v. Shuler, 
$3401 Acionise 


Miss.—Smith y. St. wouls, etc., R. 
Co.,.112 Miss. 878, 73 S 8 


Mo. —Rau v. Paka 260 SW 751. 


Oh.—Conrad v. Keller Brick Co., 12 
Oh) Cire Ct. NSS L264 31 Oh. Ci em 
700 [aff 79 Oh. St. 461, 87 NE 1134]. 


70. McCoy v. James T. McMahon 
Constr. Co., (Mo.) 216 SW 770; Small- 
wood vy. St. Louis-San Francisco R. 
Co., 217 Mo. A. 208, 263 SW 550. 


“Some text writers attempt to rec- 
oncile the conflict in the decisions by 
dividing them into two classes—those 
in which the fraud is in the treaty, 
and those in which the fraud is in the 
factum., In the second class are 
placed the cases where the plaintiff 
denies making the release, where he 
was misled as to its contents, or 
where his signature was secured by 
fraud; and it is said that in such case 
there is no contract, and the party is 
not required to return the considera- 
tion as a prerequisite to maintaining 
a defense to the instrument, where he 
sues on his original cause of action.” 
McCary v. Monongahela Valley Tract. 
Co., 97 W. Va. 306, 125 SE 92, 


71. McCoy v. James T. McMahon 
Constr. Co., (Mo.) 216 SW 770; Small- 
wood y. St. Lotis-San Francisco R. 
Co., 217 Mo. A. 208, 263 SW 550. 


72. Ill—Babcock v. Farwell, 245 
Ill. 14, 91 NE 6838, 137 AmSR 284, 19 
AnnCas 74 Laff 146 Tl. A. 307]; In- 
diana, etc., R. Co. v. Fowler, 201 Ill. 
ay, 66 NE 394, 94 AmSR 158 [aff 103 
Ill. aN 565]; Pawnee Coal Co. v. Royce, 
184 Ill. 402, 56 NE 621; Chicago, ete., 


For later cases, developments and changes in the law see Annotations, same title and section number, 


fi 


[§ 50 


126, 31 Oh. Cir. Ct.’ 


-§§ 50-52] 


tion’® of the release, it is void, and its validity may 
be attacked without restoration or tender; and a 
release has been held void and subject to attack with- 
out restoration or tender, in the absence of a meet- 
ing of the minds,** as where there was no knowledge 
on the part of the releasor of the nature of the in- 
strument,’°> or no intention on his part to sign a 
release or such a release as the one executed.7® It 
has been held that the fraud which will obviate the 


necessity of a return or tender is active or positive‘ 


or actual and intentional’® fraud. 


[§ 51] (2) Amount; Particular Items. Under 
varying circumstances the releasor has been held not 
required to restore or tender money expended by 
the releasee for medical attendance, nursing, and 
hospital maintenance, and the like.*® Nor need the 
amount restored include the consideration for the 
release of another right, although one receipt was 
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given for both sums.8® It has been held sufficient 
if the consideration relied on in the answer be re- 
stored.81 


Interest. There is authority to the effect that, if 
the consideration be money, interest from the date of 
receipt to the tender of the consideration need not 
be ineluded.*? But it has also been held that where 
the amount paid as consideration is eredited on the 
judgment recovered, it should be credited with inter- 
Sts one 

[§ 52] (3) Time.** No duty exists to return or 
tender the consideration until the fraud or other 
cause of invalidity is discovered.*> Apart from this, 
the authorities requiring a return or tender have 
variously stated the requirement as to time.°° Nu- 
merous eases hold that such return or tender must 
be made before the releasor institutes suit on the 
cause of action released.** Other authorities have 


R. Co. v. Lewis, 109 Ill. 120; Worthey 
v. Cleveland, etc., R. Co., 251 Ill. A. 
585; Litchfield, ete., R. Co. v. Shuler, 
134 Jl), A. 615;) Caine v. Farmers’, 
ete, L. Assoc.,. 115-1. A.) 3073) (Chi: 
cago ‘Union Tract. Co. v. Ludlow, 108 
BAS 35 7: 


La.—Brandon v. Gottlieb, 8 La. A. 
415. 

Mich.—Barriger  v. 
Mich. 83, 216 NW 417. 

Mo.—Hannah v. Butts, 222 Mo. A. 
1098, 14 SW (2d) 31; Smallwood v. 
St. Louis-San Francisco R. Cos; F217 
Mo. A. 208, 263 SW 550. 

N. Y.—Seully v. Brooklyn Heights 
Co., 155 App. Div. 382, 140 NYS 

60. 

Ok1.—St. Louis, etc., R. Co. v. Rich- 
enae 23 Okl. 256, 102 P 92, 23 LRANS 
1032.", 

Wash.—Miller v. Spokane Interna- 
tional R. Co., 82 Wash. 170, 143 P oy 


Contra Pekin Cooperage Co. 
Seal 114 Ark. 559, 170 SW 574, 577, 
U. S.—Miles v. Lavender, 10 
F, 754) 450 [aff 4 F. (2d) 161]. 
Ill.—Monahan vy. St. Paul Coal Co., 
VOSA. “A. 308; 


Ind.—Bailey v. Indianapolis Abat- 
toir Co., 66 Ind. A. 465, 118 NE 374. 


Mo.—Loveless v. Cunard Min. Co., 
(A. ) 201 SW 3875; Malkmus v. St. Lou- 
is Portland Cement Co., 150 Mo. A, 
446, 131 SW 148. 


N. Y.—Herman vy. P. H. Fitzgibbons 
Boiler Co., 1386 App. Div. 286, 120 NYS 
1074. 

[a] Reason for rule.—‘‘In such 
eases {the releasor] neither af- 
firms a release nor seeks its cancella- 
tiom, but proceeds on his cause of ac- 
tion as though no contract had ever 
been entered into touching an acquit- 
tance.” Malkmus v. St. Louis Port- 
land Cement Co., 150 Mo. A. 446, 131 
SW 148, 151. To same effect Miles v. 
ee 10 F. (2d) 450 [aff 4 F. (2d) 
161]. 

{b] Fraudulent representations 
antecedent to the act of execution of 
the release will not excuse return or 
offer on the part of the releasor seek- 
ing to cancelit. Malkmus v. St. Louis 
Portland Cement Co., 150 Mo. A. 446, 
131 SW 148. 


fc] Well-considered case.—Malk- 
mus v. St. Louis Portland Cement Co., 


Ziegler, 241 


150 Mo. A. 446, 131 SW 148. 
74 Rau v. Robertson, (Mo.) 260 
SW 751; Green v. Chicago, etc., R. Co., 


213 Mo. A. 583, 251 SW 931; Malkmus 
v. St. Louis Portland Cement Co., 150 
Mo. A. 446, 131 SW 148. 


75. U.S.—WMiles v. Lavender, 10 F. 


(2d) 450 [aff 4 F. (2a) 161]. 


Ga.—Atlantic Coast Line R. Co. v. 
Adeeb, 15 Ga. A. 842, 84 SE 316; 
Georgia Southern etc., Fes Onna Vis 
Adeeb, 15 Ga. A. 831, 84. SE 323. 


Ill.—Babcock vy. Farwell, 245 Ill. 
14, 91 NE 683, 137 AmSR 284, 19 Ann 
Cas 74. 


Mich.—Barriger v. 
Mich. 83, 216 NW 417. 


‘“Mo.—Rau v. Robertson, 260 Sw (SER 
Loveless v. Cunard Min. Co., (A.) 201 
SW 375; Malkmus v. St. Louis Port- 
land Cement Co., 150 Mo. A. 446, 131 
SW 148. 


And see cases infra notes 16-78. 


76. Miles v. Lavender, 10 F. (2d) 
450 [aff 4 F. (2d) 161]; Atlantic Coast 
Line R. Co. v. Adeeb, 15 Ga. A. 842, 
84 SE 316; Georgia Southern, etc., R. 
COsy. Adeeb, 15 Ga. A. 831,84 SE 323; 
Barriger v. Ziegler, 241 Mich. 83, 216 
NW 417; Loveless v. Cunard Min. 
Co., (Mo. A.) 201 SW 3875; Malkmus 
v. St. Louis Portland Cement Co., 150 
Mo. A. 446, 131 SW 14 


77. Pawnee Coal oe v. Roycé, 184 
Til. 402, 56 NE 621. 


78. Worthey v. Cleveland, etc., R. 
Co., 251 Ill. A. 585. See Rumszas v. 
Chicago, etesRi Co., LOGI Ay 40. 


YER sileltwacten v. Tacoma R., 
etc., Co., 210 Fed. 828, 127 CCA 378. 


Colo.—Colorado City v. Liafe, 28 
Colo. 468, 65 P 630. 


Conn.—Simeoli v. Derby Rubber Co., 
81 Conn. 423, 71 A 546. 


Ky.—Louisville, ete, R. Co. v. 
prea 121 Ky. 645, 89 SW 709, 28 Kyl 
S50 


Mo.—McCoy v. James T. McMahon 
Constr. Co., 216 SW 770; Loveless vy. 
oe Min. Co., (A.) 201 SW 375. 


C.—Treadway v. Union Buffalo 
Milis Co., 84 S. C. 41, 65 SE 934. 


[a] Rule applied: (1) Where cash 
and payment of hospital and doctor’s 
bills were both part of the considera- 
tion, and the releasor does not know 
the amount of the bills and cannot 
find out from the releasee, a tender 
by the releasor of the money paid him 
personally would be sufficient. Mc- 
Coy v. James T. McMahon Constr. Co., 
(Mo.) 216 SW 770. (2) Where pay- 
ment of part of the releasor’s hospital 
bills was made by the releasee vol- 
untarily and not under any agreement 
of settlement. Simeoli v. Derby Rub- 
ber Co., 81 Conn. 4238, 71 A 546. (3) 
Where the releasee employer custom- 
arily paid the doctor’s bills of injured 
employees. Tweeten v. Tacoma R.; 
etc., Co., 210 Fed. 828, 127 CCA 378. 
(4) Where the release recited that the 
money paid was the sole considera- 


Ziegler, 241 


tion, and the doctor’s bill was incurred 
at the instance of the releasee, and 
for his own benefit in seeking a set- 
tlement. Loveless v. Cunard Min. Co., 
(Mo. A.) 201 SW 375. 


80. Jenkins v. Covenant L, Ins. Co., 
79 Mo. A. 55. 


81. Louisville, etc., R. Co. v. Fay- 
lor, 126 Ind. 126, 25 NE 869. 


82. Louisville, ete., R. Co. v. Helm, 
121 Ky. 645, 89 SW 709, 28 KyL 603; 
Loveless v. Cunard Min. Co., (Mo. A.) 
201 SW 375 [dist and not foll Carroll 
v. United R. Co., 157 Mo. A. 247, 137 
SW 308]. 


[a] Reason for rule.—‘‘The rule is 
that plaintiff should tender back what 
he has received and place the other 
party in statu quo, and that does not 
generally include an additional 
amount for the use of what was re- 
ceived. Interest is allowed only asa 
creature of a statute, or when based 
on contract express or _ implied.” 
Loveless v. Cunard Min. Co., (Mo. A.) 
201 SW 375, 382. 


83. St. Louis, ete., R. Co. v. Ault, 
101 Miss. 341, 58 $ 102; Jones v. Ala- 
bama,. ete., -R./Co.y 72 Miss. 22,7165S 


379. 
; te Time for repudiation see supra 
85. Kelly,v. Louisville, etc., R. Co., 


154 Ala. 573, 45 S 906; St. Louis, etc., 
R. Co. v. Smith, 82 Ark. 105, 100 SW 
884; Pawnee Coal Co. v. Royce, 184 
Ill. 402, 56 NE 621; Roberts vy. Cen- 
aa Lead Co., 95 Mo. A. 581, 69 SW 
ov. a 

[a] Ignorance of source of money. 
—A releasor claiming to have execut- 
ed a release during mental incapac- 
ity, dnd not to have known who gave 
him the money for it, must return 
it as soon as he finds out the source. 
ier v. Harbison, 283 Pa. 111, 128 


86. See infra this section. 


87. See cases supra § 50 note 64. 


[a] Reason for rule.—“‘The plain- 
tiff cannot be allowed to take chances 
on a trial, and if he wins allow the 
amount he has received on a settle- 
ment as a credit on the verdict or 
judgment.’ Loveless v. Cunard Min. 
Co:., (Mo. A.) 201 SW 375, 382: 


[b] Six months after the institu- 
tion of the suit is too late to make 
tender. Reed v. John Gill, ete. Co., 
201 Mo. A. 457, 212 SW 43. 


[c] But where the consideration 
was a mere promissory note, it need 
not be tendered back until trial, be- 
eause it is of no intrinsic value. 
Snow v. Alley, 144 Mass. 546, 11 NE 
764, 59 AmR 119. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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stated the requirement to be that the return or tender 
be made promptly,*7’/2 speedily,®* or within a rea- 
sonable time,®® after the discovery of the invalidat- 
There is authority for the holding that 
restoration or tender at any time during the penden- 
ey of the suit is early enough,®® and that no restora- 
tion or tender need be made until the release is plead- 
Thus, where the 
first knowledge of the release is obtained by the re- 
leasor from the plea or answer, the releasor still has 
the right to make tender,® and he should make tender 
with his replication,®* or his replication should offer 


ing’ Gause. 


ed and an attack is made on it.®+ 


to put the releasee in statu quo.°* 


restore, made when the case came up for trial a sec- 
ond time, was held too late;?® and likewise an offer 
to return made after a motion for a directed verdict 


for the releasee.?® 


[§ 53] (4) To Whom Made. 


8714. Payne v. Coleman, 18 Ala. A. 
525, 92 S 222. 

88 St. Louis, etc., R. Co. v. Me- 
Crory, 2) Ala. A. 531, 56S 822. 

89. Birmingham R., etec., Co. Vv. 
Jordan, 170 Ala. 530, 54 S 280; U.S. 
Cast Iron, ete., Co. v. Marler, 17 Ala. 
A. 358, 86 S 103 [certiorari den sub 
nom. Ex p. Marler, 204 Ala. 342, 86 
S 108]; Althoff v. St. Louis Transit 
Co., 204 Mo. 166, 102 SW 642. 


90. O'Meara v. Haiden, 204 Cal. 
354, 268 P 334, 338, 60 ALR 1381 [cit 
Cyc]; Chicago, ete., R. Co. v. Lewis, 
109 Ill. 120; O’Brien v. Chicago, etc., 
R. Co., 89 Iowa 644, 57 NW 425; Chi- 
cago, ete., R. Co. v. Doyle, 18 Kan. 
58. 


“We think the true rule is that, 
when the purpose of the action is to 
cancel or set aside a contract on the 
ground of fraud, mistake, or other 
reason, then it is necessary for the 
plaintiff therein to rescind said con- 
tract and tender back the considera- 
tion received prior to the commence- 
ment of the action, or else he will be 
precluded from recovery; but, where 
plaintiff seeks to recover unliquidated 
damages for an injury sustained and 
the defendant relies upon a release 
as a defense to said action, the plain- 
tiff is not precluded from showing 
the invalidity of said release, if he 
has made a timely offer to rescind the 
same and restore the consideration, 
even if said offer is made after the 
commencement of the action.” 
O’Meara v. Haiden, 204 Cal. 354, 268 P 
334, 338, 60 ALR 1381. 

91. Rockwell v. Capital Tract. Co., 
25 App. (D. C.) 98, 4 AnnCas 648; 
Street R. Co. v. Giardino, 116 Tenn. 
368, 92 SW 855. 

fa] Reason for rule.—‘‘We see no 
good reason why one party more than 
the other should be required to an- 
ticipate a defense founded on the 
$ [release], and offer to return 
the consideration as a condition of 
bringing the action.” Rockwell v. 
Capital Tract. Co., 25 App. (D. C.) 98, 
114, 4 AnnCas 648. 


92. Harrison v. Southern R. Co., 
PSS OC Lope 2 SE 270) 

93. Birmingham R., etc., 
Jordan, 170 Ala. 530, 54 S 280. 


94. Kelly v. Louisville, etc., R. Co., 
154 Ala. 573, 45 S 906. 


Co.) Ve 


95. Kelly v. Louisville, ete., R. Co., 
supra. 
96. Brown v. Walker Lumber Co., 


128 S. C. 161, 122 SE 670. 

[a] Reason for rule.—‘In that sit- 
uation there was clearly a 
waiver of any right the plaintiff 


The restoration or 
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But an offer to 


might have had to avoid the contract 
for fraud.’ Brown v. Walker Lum- 
bereCoy 1285S 3C5 161, sh22 SE Ven0; 
672. 

97. Western, etc., R. Co. v. Atkins, 
141 Ga. 7438, 82 SE 139; Louisville, 
ete nuk. Cos ve blelimy danieye 9645) 180 
SW 709, 28 KyL 603; Louisville Ve- 
neer Mills Co. v. Clemonts, 109 SW 
308, 33 KyL 106. 

fa] Authority of agent to receive 
such tender is implied from the gen- 
eral scope of his employment, where 
he is in charge of the releasee’s prin- 
cipal office in the county. Louisville, 
etc., R. Co. v. Helm, 121 Ky. 645, 89 
SW 709, 28 KyL 608. 

[b] Tender to employers’ liability 
insurance company.—Where an _ in- 
surance company had obligated itself 
to protect an employer from loss on 
account of injury sustained by a serv- 
ant, and its agent, on account of this 
obligation, had paid money to the 
servant, receiving a release of the 
employer’s liability, it was proper for 
such servant, on rescinding the re- 
lease, to tender the amount paid to 
the general agent of such company, 
and on the refusal of such agent to 
accept, the servant, by paying the 
sum into court, did all that was nec- 
essary. Louisville Veneer Mills Co. 
v. Clemonts, 109 SW 308, 33 KyL 106. 

[c] Where the consideration is re- 
ceived from an employees’ relief so- 
ciety for the release of such associa- 
tion and its parent, the employer cor- 
poration, the restoration or tender 
thereof should be made to the benefit 
association. Drobney v. Lukens Iron, 
ete:, CO.,5204 > Med. LL; 122 «C@Ay 325; 
Maine v. Chicago, ete., R. Co.; 109 
Iowa 260, 70 NW 630, 80 NW 315. 


98. McNamara v. Eastman Kodak 
Co., 232 N.¥: 18,133 NH V113. 


99. See supra § 50. 
1. See cases infra this section. 
2. Cal.—Meyer v. Haas, 126 Cal. 


560, 58 P 1042; Baird v. Pacific Elec- 
tric R. Co.,, "39 ‘Cal. A. 512, 179) Pr449. 


Ill.—Indiana, ete., R. Co. v. Fow- 
ler, 201 Ill. 152, 66 NE 394, 94 AmSR 
158; Pawnee Coal Co. v. Royce, 184 
Ill. 402, 56 NE 621; Chicago Union 
Tract. Co. v. Mommsen, 107 Ill. A. 
353; Chicago, etce., R. Co. v. Lewis, 
13 Ill. A. 166 [aff 109 Tl. 120]. 


Iowa.—Jaques v. Sioux City Tract. 
Co., 124 Iowa 257, 99 NW 1069; 
O’Brien’ v. Chicago, etc, R.iCo.) 89 


Iowa 644, 57 NW 425. 
Minn.—Sobieski v. St. Paul, ete., R. 
Co., 41 Minn. 169, 42 NW 863. 
Wis.—Mensforth v. Chicago Brass 
Co., 142 Wis. 546, 126 NW 41, 512, 135 
AmSR 1084. 


[§§ 52-54 


tender must be made to the releasee or some person 
who is authorized to accept it for him.°* 
into court, in’ an action against one joint tort-feasor, 
of money received from the other, not a party to the 
action, in return for the release, will not support a 
rescission of the release. 

[§ 54] (5) Exceptions to Rule. 
the distinctions limiting the application of the gen- 
eral rule requiring the restoration or tender of the 
consideration as a condition precedent to the avoid- 
ance of the effect of a release,®® various exceptions 
have been made by the authorities.+ 
is authority to the effect that the consideration re- 
ceived need not be restored or tendered when a re- 
leasor who is himself free from negligence is deceived 
as to the nature of the instrument executed by him,? 
as where the release is represented to be a receipt® 
for a gratuity received,‘ or is a receipt for expenses 


Payment 


98 


In addition to 


Thus, there 


And see cases supra § 50 note 75, 
and infra notes 3-12. 


3. U. S.—Miles v. Lavender, 10 F. 
(2d) 450 [aff 4 F. (2d) 161]. 

Ala.—Illinois Cent. R. Co. v. John- 
ston, 205 Ala. 1, 87 S 866 [certiorari 
den 255 U. S. 564 mem, 41 SCt 218 
mem, 65 L. ed. 788 mem, and writ of 
error dism 254 U. S. 654 mem, 41 SCt 
375 mem, 65 L. ed. 459 mem]. 


Contra, U.S: “Cast / Iron: -etes, Conv. 
Marler, 17 Ala. A. 358, 86 S 103 [eer-., 
tiorari den sub nom. Ex p. Marler, 204 
Ala. 342, 86 S 108 and dist Western 
R. Co. v. Arnett, 137 Ala. 414, 34 S 
997]. 

Ark.—St. Louis, etc., R. Co. v. Ham- 
bright, 87 Ark. 614, 113 SW 803. 

Colo.—Roberts vy. Colorado Springs, 
etc., R. Co., 45 Colo. 188, 101 P 59. 

Conn.—Simeoli v. Derby Rubber 
Co., 81 Conn. 423, 71 A 546. 

_Ga.—Industrial L., ete., Ins. Co. v. 
Simmons, 41 Ga. A. 195, 152 SE 263. 

Ill.— Chicago, etc., R. Co. v. Lewis, 
LOOSEN 120: 

Ind.—Stewart v. Chicago, ete., R. 
Co., 141 Ind. 55, 40 NE 67. 

Ky.—Bramble v. Cincinnati, ete., R. 
Co., 1382 Ky. 547, 116 SW 742. 

PEE rite as v.. Gottlieb, 8 La. A. 

Mass.—Mullen v. Old Colony R. Co., 
127 Mass. 86, 34 AmR 349. 

Mich.—Porth Vv. Cadillac Motor Car 
Co., 198 Mich. 501, 165 NW 698. 

Mo.—Malkmus y. St. Louis Port-- 
land Cement Co., 150 Mo. A. 446, 131 
SW 148. 

N. Y.—Scully v. Brooklyn Heights 
Ry oe 155 App. Div. 382, 140 NYS 
Oh.—Jones v. Pickle, 7 Oh. A. 33. 
Or.—Bissett v. Portland R., etce., 

Co., 72 Or. 441, 143 P 991. 

S. C.—Howard vy. Union Buffalo. 
Mills Co., 122 S. C. 518, 115 SH 899, 

Wash.—Bjorklund y. Seattle Elec- 
tric Co., 35 Wash. 439, 77 P 727, 1 Ann 
Cas 443. 

And see cases infra notes 4-7. 


4  Ala.—lIllinois Cent. R. Co. v. 
Johnston, 205 Ala. 1, 87 S 866 [cer- 
tiorari den, 255 U. S. 564 mem, 41 


SCt 218 mem, 65 L. ed. 788 mem, and 
writ of error dism 254 U. S. 654 mem, 
41 SCt 375 mem, 65 L. ed. 459 mem]; 
Alabama Western R. Co. v. Arnett, 137 
Ala. 414, 34 S 997, 


Ga.—Gable v. Central of Georgia R. 
Co; -89eGar A sbO IAT ASH eo: 

Ind.—Stewart v. Chicago, ete. R. 
Co., 141 Ind. 55, 40 NE 67. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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paid,° for money paid for loss of time® or inconven- 
lence,’ or for wages,* or where it is represented to in- 
dicate absence of any ill will,® or as being a partial 
release,'° or where the release was represented to be 
for damages to clothing or property and in fact in- 
Nor is a releasor re- 
quired to return that which in any event he would be 
entitled to retain either by virtue of the release itself 
or of the original liability ;1? but credit should be giv- 
The releasor is entitled to re- 
tain the consideration received by him from the re- 
leasee by virtue of a transaction independent of the 
release;!* and the consideration for the release need 


cluded personal injuries.11 


en on the judgment. 


Ky.—Bramble v. Cincinnati, ete., R. 
Co., 132 Ky. 547, 116 SW 742; Ingram 
v. Covington, etc., ReaCos 89 Sw 541, 
28 KyL_ 508. 

5 a mee one v. Gottlieb, 8 La. A. 

Mass.—Mullen v. Old Colony R. Co., 
127 Mass. 86, 34 AmR 349 [cit Carroll 
Vow weow pss Ell, Aw 2 06a 
A een v. Chicago, etc., R. Co., 
213 Mo. A. 5838, 251 SW 931; Hub- 
bard v. Lusk, (A.) 181 SW 1028. 


N. Y.—Shaw v. Webber, 79 Hun 
BOM Poo INI OuL 4a.) Patt. Lo) N. 9 X. 
655 mem, 46 NE 1151 mem]; Cleary 


v. Municipal Electric Light Co., 19 
a 951: [aff 139 N. Y¥. 643; 35-=NE 


Bb. Sta uous) sete., (R., Con v.. Ham- 
bright, 87 Ark. 614, 113 SW 803; Si- 
meoli v. Derby Rubber Coz 81 Conn. 
Aen ll AU DAOres COILCARO;MeLG., | a CO. 
v. Lewis,.109 Ill. 420; Scully v. 
Brooklyn Heights R. Co., 155 App. 
Div. 382, 140 NYS 260. 

Go» St) lWouls;-ete.,. Rs Co.1v Ham-= 
bright, 87 Ark. 614, 113 SW 803; St. 


Louis, etc., R. Co. v. Smith, 82 Ark. 
105, 100 SW 884; Illinois Cent. R. 
Co. v. Vaughn, 111 SW 707, 33 KyL 
906. 


Waist. LOuis, Cte; eR. COs Vs Smith, 
82 Ark. 105, 100 SW 884. 

8. Conn.—Simeoli v. Derby Rub- 
ber Co., 81 Conn. 4238, 71 A 546. 

Ga.—Butler' v. Richmond, etc., R. 
Co., 88 Ga. 594, 15 SE 668; Gable v. 
Central of Georgia R. Co., 39 Ga. A. 
350, 147 SE 135. 

Ky.—Tllinois Gent. R. Co. v. Ed- 
monds, 111 SW 331, 33 KyL 9338. 

Mo.—Houghtaling v. Banfield, (A.) 
8 SW (2d) 1023. 

N. Y.—Lassell v. Mellon, 219 App. 
Dinepsoy 220. NYS! 285%. Cleary, v. Mu- 
nicipal Electr ic Light Co., 19 NYS 951 
[aff 139 N. Y. 643, 35 NE 206]. 

SE eet ae oe v. Easton, 14 Oh. Cir. 
Ct. N. S. 87, 33 Oh. Cir. Ct. 451. 

Ss. Be era v. Union Buffalo 
Mills Co., 122 S. C. 518, 115 SE 899. 


Wash.—Bjorklund v. Seattle Elec- 
tric Co., 35 Wash. 439, 77 P 727. 


9. St. Louis, etc., R. Co. v. Smith, 
82 Ark. 105, 100 SW 884. 

10. Wells v. Royer Wheel Co., 
(Ky.) 114 SW 737; Drohan v. Lake 
Shore, etc., ‘R. Co., 162 Mass. 435, 38 
NE 1116; Kirchner v. New Home 
Sewing Mach. Co., 1385 N. Y. 182, 31 
NE 1104. 

11. Bliss v. New York Cent., etc., 
R. Co., 160 Mass. 447, 36 NE 65, 39 
AmSR 504; O’Donnell v. Clinton, 145 
Mass. 461, 14 NE 747; Lee v. Lan- 
cashire, ete., R. Co., L. R. 6 Ch. 527 
[cit Roberts v. Eastern Counties R. 
Co., 1 F. & F. 460, 175 Reprint 808]. 


12. Ariz.—Atchison, SUC we On iV. 
Peterson, 34 Ariz. 292, 271 P 406. 

Ark.—Pekin Cooperage Co. v. Gibbs, 
114 Ark. 571, 170 SW 577 


RELEASE 


Ill.—Farmers’, ete., Life Assoc. v. 
Caine, 224 Ill. 599,79 NE 956 [aff 123 
Ill. A. 419]. 


Iowa.—O’Brien v. Chicago, etc., R. 
Co., 89 Iowa 644, 57 NW 425. 


Mass.—MecNicholas vy. Prudential 
Ins. Co., 191 Mass. 304, 77 NE 756. 


Mo.—Jenkins v. Covenant L. Ins. 
Co., 79 Mo. A. 55; Girard v. St. Louis 
Car-Wheel Co., 46 Mo. A. 79. 


_ N. Y.—Kirchner v. New Home Sew- 
ing Mach. Co, 1355.Ny Y. £82; 31 NE 
1104 [rev 16 NYS 761]; Berry v. 
American Cent. Ins. Co., 132 N. Y. 49, 
30 NE 254, 28 AmSR 548; Kley v. 
Healy, 127 N. Y. 555, 28 NE 593; Fish- 
er v. Bishop, 108 N. Y. 25, 15 NE 331, 
2 AmSR 357; Price v. Stout, 84 App. 
Div. 334, 82 NYS 935; Defries v. Fine- 
lite, 89 Misc. 209, 151 NYS 665. See 
Jones v. Commercial Travelers’ Mut. 
Ace. Assoc., 114 NYS 589, 590 [aff 
134 App. Div. 936 mem, 118 NYS 1116 
mem (mod on other grounds 201 N. 
Y. 576 mem, 95 NE 1130 mem)] (“If 
the plaintiff has made out his cause 
of action to set aside his release as 
procured by fraud upon him, the mere 
fact that he has not tendered back 


‘the consideration of the release is of 


no importance, as what is coming to 
him is much greater than what he 
has received’’). 


R. I.—Pelletier v. Phenix Mut. L. 
Ins:-Co,,) 490R. I. 135,141. Ax 792 


Tex.—Smith v. Atchison, etc., R. 
Co., (Commn. A.) 232 SW 290 [rev 
(Civ. A.) 190 SW 761]; The Oriental 
Vv. Barclay, 16° Dex: Civ. “A. 193, "41 
SW 117. 


Wash.—Sanford vy. Royal Ins. Co., 
11 Wash. 653. 40 P 609. 


Wis.—Sheanon v. Pacific Mut. L. 
Ins. Co., 83. Wis. 507, 53 NW 878. 


“There is a recognized exception to 
the rule when there is no question 
of the liability and the amount which 
the releasor has received is due in 
any event; in that case no tenZer is 
necessary.” Pelletier v. Phcenzx Mut. 
Hains: Concha Lowlo bs 141 2A 79 80: 


[a] Thus, where a -compromise 
agreement provided that plaintiff was 
to receive from defendant a portion 
of the value of property as appraised, 
minus an encumbrance, and defendant 
falsely overstated the amount of the 
encumbrance, securing a release on 
that basis, the amount paid need not 
be returned or offered in a suit for 
the additional sum due, since plaintiff 
has received .nothing that on any 
theory he is not entitled to or can 
be required to give up. Defries v. 
Finelite, 89 Mise. 209, 151 NYS 665. 


[b] Rule applied where claim 
unliquidated.—Girard v. St. Louis 
Car-Wheel Co., 46 Mo. A. 79. But see 


Garcia v. California Truck Co., 183 
Cal. 767, 192 P 708 (rule not applied 
where the release is of an unliquidat- 
ed and disputed claim). 

13. See cases supra note 12; 
§ 50 note 67. 


and 
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not be returned where an action is brought upon a 
claim not in contemplation at the time of the execu- 
tion of the release.t® 
moved to a third person, the releasor having nothing 
in his hands or under his control to return, the rule 
requiring restoration or tender does not apply;1° nor 
where the entire consideration moved to the releasor 
from a relief society of a railroad company in whose 
service the releasor was when his cause of action 
arose against his employer.+* 
if it is clear from the statements or conduct of the 
releasee that it would be refused and therefore use- 
less;+® nor where it appears from denials that the 


Where the entire consideration 


No tender is required 


14. Coles v. Union Terminal R. Co., 
124 Iowa 48, 99 NW 108. 


15. O’Meara v. Haiden, 204 Cal. 354, 


268 P 334; 60 ALR 1381; Malloy v. 
Chicago Great Western R. Co., 185 
Iowa 346, 170 NW 481, 484; Redding- 


ton v. Blue, 168 Iowa 34, 149 NW 
933; Merkel v. Consumers’ Power 
Co., 220 Mich. 128, 189 NW 997. 


“Where the amount paid was for 
some specified injury or for loss of 
time or the like, and it is sought in 
the action to recover for some addi- 
tional injury not contemplated in the 
contract of release or for damages 
consequent on injuries necessarily 
excluded in computing the considera- 
tion paid for the release, as where 
Such payment was for loss of time 
only, or specific items other than in- 
juries on which the action is based, 
then and in such event tender of re- 
turn of the consideration is not es- 
sential to the maintenance of the ac- 
tion. This is for the reason that, as to 
the amount paid, there has heen no 
mistake of fact, and the releases Aas 
the benefit of what he has paid for, 
and the releasor may not recover 
therefor again.’”” Malloy v. Chicago 
Great Western R. Co., supra. 


16. Alabama Co, v. Brown, 207 Ala. 
18, 92 S 490; Averill v. Wood, 78 Mich. 
3842, 44 NW 381; Charron v. North- 
western Fuel Co., 149 Wis. 240, 134 
NW 1048, 49 LRANS 162, AnnCas 
LOTS CRO SO. 


17. O’Neil v. Lake Superior Iron 
Co., 68 Mich. 690, 30 NW 688. 

18. Ala.—Rabitte Vv. Alabama 
Great Southern R. Co., 158 Ala. 431, 
47 S 573; St. Louis, etc., R. Co. v. Mc- 
Crory, 2 Ala. A. 531, 56 S 822. 

Mo.—Girard v. St. Louis Car-Wheel 
Co., 123 Mo. 358, 27 SW 648, 45 AmSR 
556, 25 LRA 514; Carroll v. United R. 
Co. Lot No. JAY 247, 2378 SW 3080 


Okl.—St. Louis, ete., R. Co. v. Rich- 
are: 23 Okl. 256, 102 P 92, 23 LRANS 


Or.—Franklin v. Webber, 93 Or. 151, 
182 P 819; Woods v. Wikstrom, 67 
Oo Stal Daneel O a. 


S. C.—Medlin v. Vanderbilt, 133 S. 
CH2o6e1 30. SH 893: 

Tex.—Smith v. Atchison, ete, R. 
Co., (Commn. A.) 232 SW 290 [rev 
(Civ. A.) 190 SW 761]. 


Wash.-—Sanford v. Royal Ins. Co., 
11 Wash. 653, 40 P 609. 


Contra Randall v. Port Huron, etce., 
R. Co., 215 Mich. 418, 184 NW 435. 


{a] Tender at trial is not neces- 
sary after refusal of an offer to re- 
turn the consideration, made before 
trial, shows that further tender would 
have been a vain and idle ceremony, 
it being sufficient if the jury is in- 
structed to deduct the consideration 
from the damages assessed. Butler 
v. Gleason, 214 Mass. 248, 101 NE 
Take 


[b] Facts held not to show use- 
lessness of tender.—(1) The fact that 
tender was refused after suit was 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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alleged release never existed or was executed;1® nor 
where no consideration was received as alleged ;?° 
and tender has been excused where it appears 
the releasor did not know that the money received 
by him was given as consideration for the release.?? 
There is authority excusing restoration or tender 
where the releasor is vumaisler to restore;22 but there 
is also authority holding the contrary,”* at least. in 
the absence of a showing that the inability results 
from the releasee’s conduct,?* or from some other 
cause over which the releasor had no control.*° 
turn or tender has been excused where the court has 
it within its power fully to protect the interest of 
The releasee may waive a restora- 
tion or tender;27 and a releasee cannot complain of 
a failure to restore which is caused by his own fail- 


the releasee.?® 


brought is not evidence that tender 
would have been unavailing if made 
before the institution of suit. Reed 
v. John Gill, etc., Co., 201 Mo. A. 457, 
212 SW 438. (2) The fact that defend- 
ant in the action brought insists on 
the conclusiveness of the settlement 
and release is not in itself evidence 
that tender before action brought 
would have been useless. Carroll v. 
United R. Co., 157 Mo. A. 247, 137 SW 
303 [dist Girard v. St. Louis Car- 
Wheel Co., 123 Mo. 358, 27 SW 648,,45 
AmSR 556, 25 LRA 514]. (3) From 
the fact that defendant pleaded a re- 
lease in an action on the claim re- 
leased it does not follow that had 
tender been made before action 
brought it would have been refused. 
Boehm vy. American Patriots, 172 Mo. 
A. 104, 154 SW 448. 


Conduct indicating refusal of ten- 
der generally see Tender [38 Cyc 135]. 


19. La.—Brandon v. Gottlieb, 8 La. 
A, 415. 


Mass.—Rice v. Merrill, 
279, 111 NE 860. 


Mich.—Roy v. Kirn, 208 Mich. 571, 
175 NW 475. 

Mo.—McCoy v. James T. McMahon 
Constr. Co., 216 SW 770; Chalmers v. 
Unie BR. Co., 153, Mo. A. 55,.131 SW 
Cement Co., 150 Mo. A. 446, 131 SW 


Mont.—Michalsky  v. Centennial 
Brewing Co., 48 Mont. 1, 134 P 307. 


223 Mass. 


Bechet pee Mfg. Co., 75. 


N. 

N. H. eb. 74 A 5 

N. Y.—Cleary v. Municipal Electric 
hight Co.,19 NYS 951 [Laff 139 N.Y. 
643, 35 NE 206]. 

Oh.—Robinson v. Easton, 83 Oh. Cir. 
Ct. 451. 

20. Colo.—Vindicator Cons. Gold 
Min. Co. v. Firstbrook, 36 Colo. 498, 86 
P 313. 

Iowa.—Reddington v. Blue, 168 Iowa 
34,149 NW 9338. 

Mass.—Rice v. Merrill, 
279, 111 NE 860. 

Mich.—Roy v. Kirn, 208 Mich. 571, 
175 NW 475. 

Mo.—Chalmers v. United R. Co., 153 
Mo. A. 55, 131 SW 903. 

21. Michalsky v. Centennial Brew- 
ing Co., 48 Mont. 1, 134 P 307. 

22. U.S.—Johnson y. Chicago, etce., 
R. Co., 224 Fed. 196. 

: La.—Brandon vy. Gottlieb, 8 La. A. 
15. ‘ 
Be i v. Lusk, (A.) 181 SW 


223 Mass. 


N. C.—Ipock v. Atlantic, etc., R. Co., 
158 N. C. 445, 74 SH 352. 
Vt.—Brainard v. Van Dyke, 71 Vt. 
359, 45 A 758. 


Malkmus v. St. Louis Portland | 


RELEASE 


that 


Re- 


See Rase v. Minneapolis, ete., 5 
Co., 118 Minn. 487, 187 NW 176 (where 
the releasor, because of the releasee’s 
deception and before knowledge of it, 
spent a large part of the amount re- 
ceived, it was error to require the 
releasor to do more than he had the 
ability to do before trial, substantial 
justice being done by applying the re- 
mainder in reduction of the judgment 
rendered, if any). 


[a] Rule limited (1) to cases 
“where ithas beenfound . . . up- 
on substantial evidence in support 
thereof, that the party repudiating 
was under disability (mentally inca- 
pable of contracting at the time) and 
defrauded and had nothing out of 
which to return the amount received.” 
Hubbard v. Lusk, (Mo. A.) 181 SW 
1028, 1032. (2) If any exception to 
the general rule results from inabil- 
ity, by reason of poverty, to restore 
the money, it is only where the fraud 
is not discovered, or the mental ‘disa- 
bility continues, as the case may be, 
until after the money has been ex- 
pended or otherwise put beyond the 
power and control of plaintiff. Strod- 
der v. Southern Granite Co., 94 Ga. 626, 
19 SE 1022. 

23. Barbour v. Poncelor, 203 Ala. 
386, 88 S 130; Bailey v. Indianapolis 
Abattoir Co., 66 Ind. A. 465, 118 NE 
3874. See Duff v. Hutchinson, 57 Hun 
152, 10 NYS 857 (where the evidence 
shows that plaintiff is incapable of 
making a return, the complaint is 
properly dismissed). 


24. Bailey v. Indianapolis Abat- 
toir Co., 66 Ind. A. 465, 118 NE 374. 


25. Bailey v. Indianapolis Abat- 
toir Co., supra. 


26. Pri A yv. Connors, 146 Fed. 503, 
Wi ICCA 


27. mae v. Alabama Great 
Southern R. Co., 158 Ala. 431, 47 S 
573; Girard v. St. Louis Car Wheel 
Co.} 128 Mo. 358, 27 SW 648, 45 AmSR 
556, 25 LRA 514; Woods vy. Wikstrom, 
67 Or. 581, 135 P 192; Knoxville, etce., 
Hy Phe v. Acuff, 92 Tenn. 26, 20 SW 

[a] Thus joining issue on a repli- 
cation setting up frau'd as a defense 
to a plea of release waives a failure 
to tender. Knoxville, etc., R. Co. v. 
Acuff, 92 Tenn. 26, 20 SW 348. 


[b] Correspondence held not to 
constitute waiver.—Reid v. St. Louis, 
etc., R. Co., (Mo.) 187 SW 15; McNa- 
mara v. Bastman Kodak Cox 232 ING Yc 
18, 133 NE 113. 


Waiver: 
By conduct indicating refusal see su- 
pra text and note 18. 
Of tender generally see Tender [38 
Cyc 134]. 
28. Treadway v. Union Buffalo Mills 
Co., 84S. C. 41, 65 SE 934, 


ure to give necessary information as to the amoun 
Where timely objection is made by the party plead- 
ing a release that no tender was made, the releasor 
must affirmatively plead and prove facts which bring 
him within the exceptions to the requirement of ten- 
der,2® as that it would have been useless,*° or other 
facts showing an excuse.*? 

Want of capacity.*” 
the rule that a releasor who executed a release while — 
under want of capacity, mental or otherwise, need not 
restore or tender the consideration paid as a condi- 
tion precedent to the bringing of action on the claim 
released,®* although the consideration received should 
be deducted from the damages, if any, recovered ;** 
while others even under such circumstances, require 
such restoration or tender as a condition precedent.*® 


a 
[§ 54, 


\ 


t.28 


Some authorities lay down 


29. Wessel v. Waltke, 196 Mo. A. 


582, 190 SW 628. 


30. Wessel v. Waltke, supra. 
see supra text and note 18. 


31. Wessel v. Waltke, 196 Mo. A. 
582, 190 SW 628. 


32. Capacity as affecting validity 
generally see supra §§ 26, 27. 


33. Ark.—Bearden v. St. Louis, 
etc., R. Co., 103 Ark. 341, 146 SW 861; 
St. Louis, etc., R. Co. v. Sandidge, 81 
Ark. 264, 99 SW 68; St. Louis, etce., 
Mes v. Brown, 73 Ark. 42, 33 SW 


Cal.—Baird v. Pacific Electric R. 
Co., 39 Cal, A. 512,179 P 449; 


Kan.—Chicago, ete., R. Co. v. Doyle, 
18 Kan. 58. 


Mo.—Edwards v. Morehouse Stave, 
etc., Co., (A.) 221 SW 744; Loveless 
v. Cunard Min. Co., (A.) 201 SW 375; 
Hubbard v. Lusk, (A.) 181 SW 1028. 


Mont.—Michalsky v. Centennial 
Brewing Co., 48 Mont. 1, 134 P 307. 


Ss. C.— McKittrick v. Greenville 
Tract. Co., 84 S. C. 275, 66 SE 289. 


Wis—Chatron v. Northwestern 
Fuel Co., 149 Wis. 240, 134 NW 1048, 
49 LRANS 162, AnnCas1918C 939. 


[a] Reasons for rule.—(1) Mental 
incapacity of the releasor renders a 
release void: Bearden v. St. Louis, 
ete., R. Co. 103, Ark. 341, 146 SW 
861; Edwards v. Morehouse Stave, 
etc., Co., (Mo. A.) 221 SW 744; Michal- 
sky v. Centennial Brewing Co., 48 
Mont, 1, 34 Po S0%. (2) The! nule 
[requiring return or tender] depends 
upon the principle of estoppel; for 
estoppel of this kind to be available 
to a party setting up a release it seems 
obvious that it must appear that the 
party who executed it either actually 
knew or should have known, that the 
release had been executed, and a con- 
sideration had been paid or bestowed 
and had not been restored. It re- 
quires no authority to show that es- 
toppel by conduct cannot arise when 
the person against whom it is alleged, 
by reason of mental deficiency, either 
temporary or permanent, could not be 
charged with notice, actual or con- 
structive, of the doing of the act al- 
leged to constitute estoppel.” McKitt- 
rick v. Greenville Tract. Co., 84 S. C. 
275, 66 SE 289, 290. 


34. McKittrick v. Gr eerie Tract. 
Co., 84 S. C. 275, 66 SE 28 


35. U. S.—Mahr v. ea: Pac. R. 
Co., 170 Fed. 699, 96 CCA 19; Price 
Vv. Connors, 146 Fed. 503, 77 CCA alee 
Johnson v. Merry Mount Granite Co., 
53 Fed. 569. 


Ala.—Kelly v. yer eye: 
Co., 154 Ala. 578, 45 S 906 


Ga.—Strodder v. Séuthent Granite 
Co., 94 Ga. 626, 19 SE 1022. 


Ill.— Pawnee Coal Co. v. Royce, 184 


And 


ete, R. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 55-57] 
[§ 55] b. Other Conditions, 


of innocent purchasers for value.?§ 


rescind before he has positive knowledge of the fraud, 
as his right depends upon the existence of the 


fraud.?° 


‘[$ 56] F. Ilegality.+° 
and will not be enforced.* 


[§ 57] A. Construction 
Rules. 


generally.*® 
to the construction and meaning 
the same at law and in equity.4? 


Ill. 402, 56 NE 621; Worthey v. Cleve- 
land, etc., R. Co., 251 Ill. A. 585; Litch- 
are ete., R. Co. v. Shuler, 184 Ill. A. 


Iowa.—See v. Carbon Block Coal 
Co., 159 Iowa 413, 188 NW 825, 141 NW 
1048. Contra O’Brien vy. Chicago, etc., 
R. Co., 89 Iowa 644, 57 NW 425. 


Mass.-—Drohan vy. Lake Shore, etce., 
R. Co., 162 Mass. 435, 38 NE 1116. 


Minn.—Morris v. Great Northern R. 
Co., 67 Minn. 74, 69 NW 628 


N. C.—West v. Seaboard Air Line 
Ftet COp mole IN C2923 1,960) wb eos 


W. Va.—McCary v. Monongahela 
pate Tract. Co., 97 W..Va. 306, 125 


. [a] Reason for rule.—Mental in- 
capacity of the releasor renders a re- 
lease merely voidable. Pawnee Coal 
Co. v. Royce, 184 Ill. 402, 56 NE 621; 
Litchfield, ete., R. Co. v. Shuler, 134 
Til. A. 615. 


[b] But if the releasee knew of the 
releasor’s incapacity and neverthe- 
less took a release from him, there 
would be fraud excusing return or ten- 
der. See v. Carbon Block Coal Co., 
age 413, 188 NW 825, 141 NW 
1048. 


36. 
37. 


338. 
602. 


See supra § 45. , 
See supra §§ 45, 46. 


Lee v. Page, 2 SW 503, 8 KyL 
See O’Donnell v. Clinton, 145 
Mass. 461, 464, 14 NE 747 (apparently 
recognizing rule). But see Hart v. 
Sharpton, 124 Ala. 638, 27 S 450 (a 
releasor of a mortgage debt is not es- 
topped from showing that the recital 
therein of the payment of such debt 
was false by the fact that a bona fide 
purchaser from the mortgagor relied 


thereon). Contra Moore vy. Vail, 13 N. 
J. Eq. 295. ; 
{a] Thus the releasor under such 


circumstances cannot set up want of 
consideration for the release, although 
she may set up that she was a mar- 
ried woman and therefore incapable of 
making the contract. Lee v. Page, 2 
SW 503, 8 KyL 602. 


39. Peterson v. Chicago, etc, R. 
Co., 38 Minn. 511, 39 NW 485. 


40. Cross references: 
Illegality: 

As ground for cancellation of in- 
strument generally see Cancella- 
tion of Instruments § 64. 

Of contract generally see Contracts 
§§ 339-480. 

Legality of employee’ Ss agreement to: 

Accept benefits and release employ- 
er see Master and Servant §§ 374- 
380. 

Release employer from future lia- 
bility see Master and Servant §§ 
435-440. 


The releasor will be 
barred by laches,*° by his intervening ratification of 
the release,** or by the intermediate accrual of rights 


An illegal release is void 
The illegality may exist 


V. CONSTRUCTION, 


RELEASE 


thereby.*? 
A releasor may 


gal.44 


of releases are 
Parties to a re- 


Ratification of illegal release see su- 
pra 5 


41.. See cases infra this section. 


42. See cases infra this note and 
notes 43, 44. = 


{a] Procuring pardon as consid- 
eration.—A release of a claim for tort 
in consideration of the promise of the 
releasee to use his best efforts to 
procure an executive pardon for the 
releasor, a convict, is not against pub- 
lic policy. Timothy v. Wright, 8 Gray 
(Mass.) 522. 


{b] Showing illegal purpose of re- 
lease legal on face.—A releasor who 
has executed a release which on its 
face appears to be entirely legal will 
not be allowed to avoid it by showing 
that it was intended to effectuate an 
illegal purpose, that is, corruptly and 
wrongfully to influence the electors 
to vote for a public official. Harvey 
v. Tama Co., 53 Iowa 228, 5 NW 130. 


43. Best v. Higginbotham, 7 B. 
Mon. (Ky.) 124. 


44. Com. v. Manchester Amuse- 
ment Co., 79 N. H. 450, 111 A 339. 


45. Construction and operation of 
contract: 
Generally see Contracts §§ 481-592. 
Of employee releasing employer see 
Master and Servant § 439. 


46. Adams Express Co. v. Beck- 
with, 100 Oh. St. 348, 126 NE 300. 


Lemaster v. Burckhart, 2 Bibb 
Coopey v. Keady, 73 Or. 66, 

Swinburne v. Swinburne, 
SOR Levaoos ONAL teds 24fcit Cye]:. 


48. Haskell v. Miller, 221 App. Div. 
48, 222 NYS 619 [aff 246 N. Y. 618 
mem, 159 NE 675 mem]. 


49. See cases infra this note. 


[a] Particular instruments con- 
strued as releases.—(1) A document 
setting forth that the two signatories 
“mutually acknowledge that neither 
has any claim or demand of whatso- 
ever nature against the other; and 
does hereby waive, release and dis- 
charge any claim or demand which 
might otherwise exist,” is a release. 
J. E. Pinkham Lumber Co. v. Wood- 
land State Bank, (Wash.) 286 P 95, 
101. (2) An instrument acknowledg- 
ing receipt of a named sum “in full 
for ‘damages done to us by the stage 
accident . . . is in effect a re- 
lease of the defendant from all liabil- 
ity occasioned by that transaction.” 
Coon v. Knap, 8 N. Y. 402, 403, 407, 
59 AmD 502. (3) An instrument ac- 
knowledging receipt of a named sum 
“in full settlement for damages sus- 
tained by falling into ice pit . 
is clearly, in effect, a release of the 
defendants from all liability occa- 
sioned by the accident in question.” 
Vaughan vy. Mason, 23 R. I. 348, 50 A 
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in the matter of consideration-as expressed in the 
release, or in the object sought to be accomplished 
Thus, a release from a legal obligation 
based upon an illegal consideration will not have 
the effect of discharging the obligation.*? 
ment to release a person from liability to the re- 
leasor for the releasee’s 


An agree- 


future misconduet is ille- 


OPERATION, AND EFFECT*® 


in General—i. General 
Written releases are construed according to 
the. rules governing the construction of contracts 
It has been held that the rules as 


lease must be deemed to have contracted with knowl- 
edge of the established rules of construction.*® 
the subjoined notes may be found the construction 
that has been placed upon particular instruments 
and transactions as releases*® or covenants not to 


In 


390, 391. (4) A paper acknowledging 
receipt of a named sum from a tele- 
phone company, in return for which 
certain rights to the use of land are 
granted to the company, and stating 
that ‘‘said sum [is] received as full 
payment for damage to timber and 
premises in construction and main- 
tenance of [telephone and telegraph] 
line, is more than a receipt for mon- 
ey. It is certainly a release for all 
damages that had been done at the 
time that the paper was signed.” 
Southern Bell Tel., ete., Co. v. Smith, 
129 Ga. 558, 59 SE 215, 216. (5) A 
writing in which the insured under 
a policy of health insurance acknowl- 
edges receipt of a named considera- 
tion, and states that he does “hereby 
release the said company forever 
from all, every, and further liability 
caused or arising from the above-men- 
tioned disability; the said payment 
being also a full settlement of all 
claims . arising under above- 
mentioned policy,’ and containing a 
notation referring to ‘the above re- 
ceipt,” “is not a mere receipt,’ but 
“embodies a full contract of release, 
covering the entire subject matter on 
which the plaintiff based his cause of 
action.” Pennsylvania Casualty Co. 
v. Thompson, 130 Ga. 766, 61 SE 829. 
(6) The effect of a contract reducing 
a debt, canceling a mortgage and 
notes, and providing for the evidenc- 
ing of the reduced debt by notes ma- 
turing earlier* than the others, is to 
release the notes first executed. Da- 
vis v. Anderson, 218 Ala. 557, 119 S 
ee See Goodman v. Smith, 209 Ill. 

{b] Particular instruments and 
transactions not construed as releas- 
es.—(1) A receipt by an employee to 
his employer “in full satisfaction and 
liquidation” of any claim in respect 
of an accident sustained by him on a 
named day. Great Fingall Consoli- 


dated, Ltd. v. Sheehan, 3 Austr. C. L. 


R. 176. (2) A receipted bill. Eagle 
Brewing Co. v. Colaluca, 38 R. I. 224, 
94 A 680. (8) A receipt for money. 
Hartford L. Ins. Co. v. Sherman, 123 
Til. A. 202 [aff 223 Ill. 329, 78 NE 
923]. See Soucy v. Kirsch, 183 Ill. 
A. 514. (4) A contract to hold in es- 
crow the proceeds of the sale of lands 
until disputed rights of the parties 
involved should be settled by litiga- 
tion, the right to litigate being re- 
served, is not a release of parties al- 
leged to have been guilty of fraud 
and deceit in connection with the 
transaction. Barnes v. Barnett, 188 
Ill. A, 32. (5) A letter by a seller 
and shipper of goods to the buyer and 
consignee, stating that the _ seller 
would take up with the carrier the 
matter of the loss of the goods, which 
the buyer claimed had never arrived, 
and referring to the inconvenience to 


For later cases, developments and changes in the law see Annotations, same title and section number. 


PAO Sor Cs se 
sue.>° 

[§ 58] 2. Intention of Parties'1—a. 
Rules. 


any other kind of contracts.°+ 


the buyer of paying for the goods, and 
to his being thus relieved, of the re- 
sponsibility of making the claim him- 
self, which would entail the payment 
of the bill to the shipper, is not a 
release of the buyer. Ederheimer v. 
Carson, 7 Ga. A. 304, 66 SE 814. (6) 
An agreement between an employer 
and an employee by which they agree 
to submit their maritime rights, obli- 
gations, and liabilities to the state 
industrial board, under the Work- 
men’s Compensation Law, in which 
board such jurisdiction cannot be 
lodged, is not a release by the em- 
ployee of his right of action. Chris- 
tensen v. Morse Dry Dock, etc., Co., 
216 App. Div. 274, 214 NYS 732 [app 
dism 243 N. Y. 587 mem, 154 NE 616 
mem]. (7) An assignment of rights 
in an advertising scheme by the par- 
ty conceiving it, with the understand- 
ing that he should be paid if the 
scheme as developed by the assignee, 
could be patented and used, is not a 
release of any claim. Brookins v. 
National Refining Co., 26 Oh. A. 546, 
160 NE 97. (8) An instrument set- 
ting forth an intention to sue all par- 
ties, but to look to all but one and 
not require him to pay any part of 
the damages recovered, is not a re- 
lease of that party. Legrand v. Ba- 
ker 6 Be Mon. (Ky.)9235. (9) A 
signed paper, on a prepared form, 
stating that the injury to the sign- 
er was not due to any negligence on 
the part of any coemployee, but was 
one of the ordinary risks of the serv- 
ice, and that the employer was in no 
wise to blame, is not a release or dis- 
charge of the company from liability, 
but merely an admission. Louisville, 
ete., R. Co. v. Bradford, 135~Ga. 522, 
69 SE 870. (10) Where the indebted- 
ness of a partnership is evidenced by 
three trade acceptances signed by the 
partnership and by a _ corporation 
largely controlled by one partner, an 
agreement between the creditor and 
the other partner that the latter is to 
execute new acceptances, in return for 
which the partnership and corpora- 
tion are to be relieved from the first 
of the acceptances signed by them, 
and the creditor is to take and credit 
merchandise on the other two accept- 
ances, does not have the effect of re- 
leasing the first partner and the cor- 
poration from liability on the other 
two acceptances, despite a_ recital 
that the account has been “adjusted.” 
Hewitt Rubber Co. v. Thompson, 127 
Wash. 363, 220 P 767. 


Cross references: 
Dismissal and discontinuance as re- 
lease see infra § 
Implied release see supra § 7. 
Particular instruments construed as 
releases of joint tort feasors see 
intra. 8 7.7. 
50. See cases infra this note. 


[a] Agreement held not enforce- 
able undertaking.—Where a_ buyer, 
upon the failure of the seller to make 
deliveries on time, and the latter’s 
statement that, if the buyer intended 
to sue, he preferred to stop at that 
point and meet the issue, states that 
he has no intention of suing, so that 
deliveries continued, there is no en- 
forceable undertaking, but the trans- 
action may be considered by the jury 
in determining the matter of waiver 
by the buyer for deliveries. Rich- 


The primary rule of construction of releases 
is that the intention of the parties must govern,°? 
and it is so provided by statute in some jurisdic- 
tions;°? and they are to be construed by the same 
rules of arriving at the intention of the parties as 
This intention must 


RELEASE 


[§§ 57-58 


be collected from the words used in the instrument 


General 


mond Leather Mfg. Co. v. Fawcett, 
130 Va. 484, 107 SE 800. 


Particular instruments construed 
as covenants not to sue joint tort- 
feasors see infra § 80. 


51. Intention of parties: 
As to release of: 
Joint and joint and several obligors 
see infra §§ 74, 76. 
Joint tort-feasors see infra § 77. 


In construction of contracts generally 
see Contracts §§ 482-484. 


52. U. S.—In re Atwater, 266 Fed. 
278 [certiorari granted 254 U. S. 624 
mem, 41 SCt 13 mem, 65 L, ed. 444 
mem, and aff 254 U. S. 428, 41 SCt 
150, 65 L. ed. 339]; Berry v. Pullman 
Co., 249 Fed. 816, 162 CCA 50, LRA 
1918F 358; In re Russell, 176 Fed. 
258, 100 CCA 77; U.S. Cartridge Co. 
Ne AUG S Ha Or (Clay KOle pales 


Ala.—Nashville,_ etc., Comeave 
Nance, 212 Ala. 32, 101 s B25: Bar- 
bour v. Poncelor, 303 Ala. 386, 83 S 
130, 132-—[eit Cye]; Jordan v. Mc- 
Donnell, 151 Ala, 279, 44 S 101. 


Colo.—Orman vy. Potter, 46 Colo. 
By KORA He) SO} 


Conn.—Tryon v. Hart, 2 Conn. 120. 


Ill.—Crum v. Sawyer, 132 Ill. 443, 
24 NE 956; Colton v. Field, 131 I11. 
398, 22 NE 545; Lumberman’s Ins. 
Co. v. Preble, 50 Ill. 332; Parmelee 
v. Lawrence, 44 Ill. 405; Miller v. 
Lloyd, 181 I11.-A. 230. See Petroyeanis 
Vv. Pirola, 205° 111, Av 310. 


Ind.—Gates v. Fauvre, 74 Ind. A. 
382, 119 NB 155 [eit Cyc}. 
Md.—Shriver v. Carlin, etce., Co., 


155 Md. 51, 141 A 434, 58 ALR 767. 
freer deans v. Lyman, 18 Pick. 
346. 

Mich.—Butterfield v. Reynolds, 189 
Mich, 152, 155 NW 442. 

Mo.—McDonald v. Goddard Grocery 
Co., 184 Mo. A. 432, 171 SW 650. 

N. H.—Sherburne y. Goodwin, 
NE 201 ; 

N. J.—Van Slyke v. Van Slyke, 80 
N. J. L. 382, 78 A 179, 31 LRANS 778, 
AnnCasl1912A 498. 


N. Y.—In re James, 221 App. Div. 


44 


321, 223 NYS 174; Hillas v. Fuller, 
143 NYS “as irby vo Taylor 6 
Johns, Ch. 242. See Ocean Ace., ete., 


Corp. v. Hooker Electrochemical Co., 
240 N. Y. 37, 147 NE 351 (where the 
proceedings which led up to the re- 
lease contemplated and authorized 
only a settlement of particular claims, 
the provisions of the release, so tar 
as they attempt-to go beyond this and 
effect a general release of all claims, 
are unauthorized and surplusage). 


Pa.—Pierce v. Sweet, 33 Pa. 151; 
Matlack’s App., 7 Watts & S. 79: 
Daugherty v. Daugherty,.91 Pa. Su- 
per, 53; Menold’s Hst., 14 Pa. Dist. 
21D, ols Pan Co. 6.1L INoblesy. Burke 
5, Phila, 526. : 

R. I.—Swinburne v. Swinburne, 36 
R. 1.5255, 90 A 121, 124 [eit Cye]. 


ca C.—Massey v. Brown, 4 S. C. 


Tex.—Quebe v. Gulf, etc., R. Co., 98 
Tex. 6, 81 SW 20, 66 LRA 734. 


W. Va.—Bloss v. Plymale, 3 W. Va. 
393, 100 AmD 752. 


Eng.—Lyall v. Edwards, 6 H. & N. 


and not from matters dehors the writing.®° 
cordance with these principles,°® it has been held that 
words used in a release should not be construed to 
extend beyond the express consideration mentioned,’? 
and that such words should not be construed to op- 
erate as a release of indebtedness which the parties 


In ac- 


337, 158 Reprint 139; 

Alta.—Moodie v. Mackenzie, [1925] 
1 DomLR 801. 

N. S—McQueen v. McQueen, 42 N. 
S. 2D3- 


Ont:—Beze-v. Toronto, RR. ‘Cons 
OntWR 239. 

See Gusman v. Mathews, 29 Oh. A. 
402, 163 NE 636, 640 (‘The law can- 
not effect a release of an obligation 
when such release would operate con- 
trary to the manifest intention of the 
parties’). 

But see Woodruff v. Morristown 
Say. Inst., 34 (Neds Bae 174, 176) (the 
question is . .. not what did the 
parties mean to do, but what have 
they done by apt and proper words’’). 

[a] “Equity construes a release 
according to the intention of the par- 
ties, and will give it no operation be- 
yond the design or the purpose it was 
intended to accomplish.” Massey v. 
Brown, 4 S. C. 85, 94. To same ef- 


fect Kirby v. Taylor, 6 Johns. Ch. 
(N. Y.) 242. 
53. See statutory provisions, and 


infra § 74 

54. Steenhuis v. Holland, 217 Ala. 
105, 115 S 2; Adams Express Co. v. 
Beckwith, 100 Oh. St. 348, 126 NE 
300. 

Intention of parties in construction 
of contracts generally see Contracts 
§§ 482-484. 

55. U. S.—Atwater v. Guernsey, 
254 U. S. 423, 41 SCt 150, 65 L. ed. 
339 [aff 266 Fed. 278]; In re Russell, 
176 Fed. 253, 100 CCA 77. 


Ill.—Parmelee v. Lawrence, 44 Tl. 
405; Miller v. Lloyd, 181 Ill. A. 230. 

Ind.—Gates Fauvre, 74 Ind. A. 
382;-119 NE 15 

N. tr ishenhucee v. Goodwin, 
ING -Bes 2iale 

N. Y.—Hoes v. Van Hoesen, 1 Ear 
Ch, 379. 
ae ae App., 

R. I.—Swinburne v. Swinburne, 36 
R.. I. 255, 90 A 121, 124 [cit Cye]. 

Eng.—Brooks y. Stuart, 9 A. & BE. 
854, 36 HCL 445, 112 Reprint 1436; 


44 


7 Watts & S. 


Butcher Vv. Butcher, IB; & Pe Ne R. 
113, 127 Reprint 401. 
[a] Decisions not controlling.— 


“Since the language to be construed 
varies in the different cases, a deci- 
sion in one is not always controlling 
in the construction of another.” In 
re Russell, 176 Fed. 253, 257, 100 CCA 
Welle 18xbhe see infra § 60 


56. See supra text ae notes 52-55. 


57. Rich v. Lord, 18 Pick. (Mass.) 
822; Lyman v. Clark, 9 Mass. 235; 
Flaccus v. Wood, 260 ’Pa. 61, L038 A 


549; Codding vy. Wood, 112 Pa. BIA le 
3 A 455; MclLarren yv. Robertson, 20 
Pa. 125; Rapp v. Rapp, 6) Pa, 45; 


Daugherty v. Daugherty, 91 Pa. Su- 


per. 53; Naglee’s Hst., 10 Pa. Co. 
ae Noble v. Burke, 5 Phila. (Pa.) 
[a] Reason for rule.—‘‘Otherwise 


we make a release for the parties 
which they never intended or con- 
templated.” Lyman v. Clark, 9 Mass. 
235, 238. To same effect Codding v. 
Wood, 112 Pa. 371, 3 A.455, MeLar- 


For later cases, developments an'd changes in the law see Annotations, same title and section number. 


§§ 58-61] 


apparently did not intend.®8 


tended scope of the release.°® 


[§ 59] b. Whole Instrument To Be Examined. In 
construing a release and determining the intent of 
the parties, the entire instrument, and not detached 


sections of it, is to be examined.*®® 


[§ 60] c. Situation of Parties and Object of Re- 
A release should be construed from the stand- 
point of the parties at the time of its execution,®! 


lease. 


and in the light of their relations®? 


ren v. Robertson, 20 Pa. 125; Rapp v. 


Rapp, 6 Pa. 45. 

58. Flaccus vy. Wood, 260 Pa. 161, 
193 A 549; Codding v. Wood, Tey epee 
Suid, 3 LAL 455, 


Matters released generally see in- 
fra §§ 81-86 


SOs D. MeArthur Co. “td Vv. 
Aiberta,,ete,, RR. Co., 20 Alta. au. 174, 
[1924] 2 DomLR 118, [1924] 2 West 


ene 1 [dism app [1923] 3 WestWkly 


60. Colo.—Harvey v. Denver, etc., 
aes 44 Colo. 258, 99 P 31, 130 AmSR 


Mass.——Dunbar v. Dunbar, 5 Gray 
103; Averill v. Lyman, 18 Pick. 346; 
Rich v. Lord, 18 Pick. 322; Lyman 
v. Clark, 9 Mass. 235. 


INGE plumes aa ioe Aud (9.4 Sa) ol) LuRAINS 
us PANnnOaslol2Acy 498 sLeit’ Cy els 
Woodruff v. Morristown Inst. for 
Sav.,.34 N. J. Eq. 174. v 


N. Y.—Murphy v. New York, 190 
ING Yn 43> 83) UNE) 393 Kairehner® -v. 
New Home Sewing Mach. Co., 135 N. 
Y. 182, 31 NE 1104; Slayton v. Hem- 
ken, 91 Hun 582, 36 NYS 249; Com- 
mercial Nat. Bank v. Taylor, 64 Hun 
499, 19 NYS 533. 


Eng.—In re Perkins, [1898] 2 oy 
182; Payler v. Homersham, 4 M. & 
S. 423, 105 Reprint 890, 22 BRC 904. 


See Colton v. Field, 131 Ill. 398, 22 
NE 545 (‘“‘Each clause and provision 

: is to be read in the light of all 
the provisions and recitals contained 
in the instrument’). : 


See also Contracts § 486. 


{a] Thus, where a release merely 
incidentally and by way of recital re- 
fers to a contract between the par- 
ties, and it is apparent from other 
portions that claims based on matters 
outside of the terms of the contract 
were under the contemplation of the 
parties and intended to be released, 
such claims will be held released. 
Harvey v. Denver, etc., R. Co., 44 
Color 258, 99 P 31, 130 AmSR 120. 


Parmelee v. Lawrence, 44 Ill. 
405; Rowe v. Rand, 111 Ind. 206, 12 
NE 877; Gates v. Fauvre, 74 Ind. A. 
382, 119 NH 155; Butterfield v. Rey- 
nolds, 189 Mich. 152, 155 NW 442, 445 
[eit Cye]; Swinburne v. Swinburne, 
36 R. £. 255; 902A 121; 124 [eit Cyc]. 


“The court which interprets must 
place itself as nearly as possible in 
the position of the parties when they 
acted.” Parmelee y. Lawrence, 44 
Tll. 405, 410. 


62. Sherburne v. Goodwin, 44 N. H. 
271, 6. 


“The release ...may be con- 
strued in the light of surrounding cir- 
cumstances. In that view the relations 
between the parties, the nature and 
character of the existing disputes, the 
actions then pending, and the subject 
matter of them, and the claims to be 
investigated and passed upon, may all 
be considered in determining the con- 


The recitals and claus- 
es of an agreement in accordance with which a re- 
lease is given may be examined in arriving at the in- 
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tion®* at the time when it was formulated, and of 
the circumstances which surrounded the transac- 
tion;®* and extrinsic evidence is admissible to show 


the surrounding cireumstances®® and the nature of 
oD 


to apply.°® 


the transaction to which the release was designed 
The particular object and purpose for 
which the release was executed should be considered 
in construing 1t.°* 


[§ 61] 3. Recitals as Limiting General Words.°* 


and their situa- 
struction of the release.” Sherburne 
v. Goodwin, supra. 

63. Sunlight Carbon Co. v. 
Louis, ete., R. Co., 15 F. (2d) 802. 

64. Ill.—Parmelee v. Lawrence, 44 
nin 405; Miller y. Lloyd, 181 Ill. A. 

Ind.—Rowe vy. Rand, 111 Ind. 206, 
12 NE 3877. 

Md.—Shriver v. Carlin, etc., 
155 Ma. 51, 141 A 434, 58 ALR 767. 

Mich.—Butterfield v. Reynolds, 189 


St. 


Cea. 


Mich. 152, 155 NW 442; . Sherburne 
v. Goodwin, 44 N. H. 271. See Stacy 
v. F. M. Hoyt Shoe Co., 83 N. H. 281, 


141 A 467 (in determining whether a 
release was intended to cover a par- 
ticular subject, the intent must be 
sought in the conduct and language 
of the parties and the surrounding 
circumstances). 

R. I.—Swinburne vy. Swinburne, 
Bye 255, 9 0A SL 2: 


See also Contracts § 514. 


- 65. Rowe v. Rand, 111 Ind. 206, 12 
NE 377; Gates v. Fauvre, 74 Ind. A. 
382, 119 NE 155; Swinburne v. Swin- 
burne, SOmEv. aL 255, 90 A 121, 124 [cit 
Cyc]. 

[a] Rule limited to releases not 
in writing, but arising by operation 
of law. Gates v. Fauvre, 74 Ind. A. 
382, 119-NE 155. 


Extrinsic evidence as to releases 
generally see Evidence § 1526. 


66. Rowe vy. Rand, 111 Ind. 206, 
12 NE 377; Sherburne v. Goodwin, 44 
N. H. 271. 

67. Rowe v. Rand; 111 Ind. 206, 2 
NE 377; Shriver v. Carlin, etc., Ba 
155 Md. 51, 141 A 434, 58 "ALR 767: 
Whittemore v. Judd Linseed, etc., Co., 
124 N. Y. 565, 27 NE 244, 21 AmSR 
i087) Hillas veobuller. 143 — Ney S15; 
West Philadelphia Pass. R. Co. v. 
Philadelphia, ete., Turnp. Road Co., 6 
Pas Dist to0se1 9b aaiCoO: AZo. 


[a] Release not rendered execu- 
tory.—A release showing an intention 
on the part of the parties to give it 
immediate force and effect as a re- 
lease of a note is not rendered execu- 
tory or incomplete by a further reci- 
tal of a promise to return the note. 
Lowrey v. Danforth, 95 Mo. A. 441, 
69 SW 39. 


68. In contract of employee releas- 
ing employer from liability see Mas- 
ter and Servant § 439 text and note 7. 

69. See Contracts § 501. 

70. U. S.—Texas, etc; R. Co. v. 
Dashiell, 198 U. S. 521, 25 SCt TET, 
49 L. ed. 1150; Lumley v. Wabash R. 
Co., 76 Fed. 66, 22, CCA%60; Union 
Pac. Co. v. Artist, 60 Fed. 365, 9 CCA 
14, 23 LRA 581. 

Colo.—Orman vy. Potter, 46 Colo. 54, 
102 P 893. 

Conn.—Tryon vy. Hart, 2 Conn. 120. 

D, C.—U. SS. Express Co. v. Ball, 36 
App. Seo, AnnCas1912C 331. 

Ill. Bassett v. Lawrence, 


36 


193 Ill. 


Following a general rule of construetion,°® it is gen- 
erally held that general words in a release are to 
be limited and restricted by particular words in the 
recital,”° at least where there is nothing on the face 


494, 61 NE 1098; Todd v. Mitchell, 
168 Ill. 199, 48 NE 35. 


Iowa.—Seymour v. 
304. 


Md.—Nalle v. Safe Deposit, 
Co., 120 Md. 187, 87 A 770. 


Mass.—K lopot Vis Metropolitan 
Stock Exch., 188 Mass. 335, 74 NE 
596; Reed v. Tarbell, 4 Mete. 93; 
Averill v. Lyman, 18 Pick. 346; Rich 
v. Lord, 18 Pick. 322; Lyman v. Clark, 
9 Mass. 234. 
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N. H.—Sherburne v. Goodwin, 
N.-H. 271 

N. Y.—Kirchner v. New Home 
Sewing Mach. Co., 1385 N.Y. 182, 31 
NE 1104; Haskell v. Miller, 221 App. 
Div. 48, 222 NYS 619 [aff 246 N. Y. 
618 mem, 159 NE 675 mem]; Ryan v. 
New York, 179 App. Div. 181, 166 NYS 
575; Mitchell v. Mitchell, 170 App. 
Div. 452, 458, 156 NYS 76, 80; Bisert 
v. Bowen, 117 App. Div. 488, 102 NYS 
707 [aff 191 N. Y. 544, 85 NE 1109]; 
Jackson v. Stackhouse, 1 Cow. 122, 13 
AmD 514; Hoes v. Van Hoesen, 1 
Barb. Ch. 379) fafi 1 IN. Y: 12013) Me= 
Intyre v. Williamson, 1 Edw. Ch. 34. 


Fi a es App., 7 Watts & S. 


W. Va.—Bloss v. Plymale, 3 W. Va. 
393, 100 AmD 752. 


Eng.—Stonehewer vy. Farrar, 6 Q. 
B. 730, 514 HCL 730,;-115 Reprint 275; 
In re Perkins, [1898] 2 ' Che 
Simons v. Johnson, Sims SOc me As 175, 
23 ECL 84, 110 Reprint 65; Payler v. 
Homersham, 4 M. & S. 433, 105 Re- 
print 890, 22 ERC 904; Ramsden v. 
Hylton, 2 Ves. 304, 28 Reprint 196. 


Alta.—Wineland v. Audett, 14 Alta. 
L. 314. 


See Jersey Island Dredging Co. v. 
Whitney, 149 Cal. 269, 86 P 509, 691 
(where a bill for services, dated Sept. 
17, 1900, contained a claim for seven 
hundred and twenty-one dollars and 
thirty-five cents, purporting to be for 
work to and including September 13, 
and across the face of the bill was 
written a statement that six hundred 
and fifty dollars was received in full 
satisfaction of all claims, even though 
the writing be treated as a release, 
instead of a mere receipt, its whole 
subject matter is the bill upon which 
it was written and the claims evi- 
denced thereby); Yeager v. St. Joseph 
Lead Co., (Mo. A.) 12 SW (2d) 520, 
523 (“Language, however general in 
its form, when used in connection 
with a particular subject-matter, will 
be presumed to be used in subordina- 
tion to that matter,.and will be con- 
strued and limited accordingly’). 


And see cases infra notes 71, 72. 


“General words of release are al- 
ways controlled by recitals and con- 
text which show that, unless the gen- 
eral words are restricted, the object 
and purpose of the document in which 
they occur must necessarily be frus- 
trated. General words are always 
construed so as to give effect to, and 
not so as to destroy, the expressed 


Butler, 8 Iowa 


ete:,; 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of the instrument, other than general words of re- 
lease, to show that anything more than the matters 
intended to be dis- 
charged,’! and where the particular recitals precede 
the general words;72 on the other hand, there is au- 
thority to the effect that where the general words 
precede the particular recitals, the latter do not con- 
As otherwise stated, 
the rule is that if an intent to limit the scope of the 
release appears, it will be restricted to conform to 
The general rule as above stated’® 
has been said to be merely a rule of construction and 
not a strict rule of law,’® and inefficacious to control 
a court as against the obvious intention of the par- 


particularly specified was 


trol the general language.** 


such intent.74 


ties.” 


Release partly printed and partly written. 
the general words of release are printed, and the par- 
ticular recitals written in, the latter have been held 


intentions of those who use them.” 
In re Perkins, [1898] 2 Ch. 182, 190. 


“The general words of the release 
may be limited to particular 
demands, when it appears, by the con- 
sideration, by the recital, or by the 
nature and circumstances of the sev- 
eral demands, that they were intended 
so to be limited.’’ Sherburne v. Good- 
win, 44 N. H. 271, 275. 


[a] Rule applied in law and in 
equity.—Bassett v. Lawrence, 193 Ill. 
494, 61 NE 1098; Todd v. Mitchell, 
168 Ill. 199, 48 NE 35. 


[b] Illustrations.—(1) Release of 
a father by his sons from claims of 
every nature “since the beginning of 
the world to the date of these pres- 
ents,’ following a detailed statement 
of the terms of the settlement, does 
not release the father from liability 
as guardian holding money derived 
from bequests to the sons. Mitchell 
v. Mitchell, 170 App. Div. 452, 156 
NYS 76. (2) A release which by its 
terms relates to a particular transac- 
tion, although providing that after 
the date thereof no indebtedness ex- 
ists in favor of either party, does not 
include the indebtedness evidenced by 
an outstanding note. Bassett v. Law- 
rence, 193 Ill. 494, 61 NE 1098. 


{c] Leading English case.—Payler 
v. Homersham, 4 M. & S. 423, 105 Re- 
print 890, 22 ERC 904. 


71. Haskell v. Miller, 221 App. Div. 
48, 222 NYS 619 [aff 246 N. Y. 618 
mem, 159 NE 675 mem]; Mitchell v. 
Mitchell, 170 App. Div. 452, 156 NYS 
76; Hoes v. Van Hoesen, 1 Barb. Ch, 


879 [aff 1 N. Y. 120, 4 HowPr 223]. 
72. Conn.—Tryon v. Hart, 2 Conn. 
120. 


Ill.— Bassett v. Lawrence, 193 Ill. 
494, 61 NE 1098; Todd v. Mitchell, 
168 Ill. 199, 48 NE 35. 


Mass.—Dunbar y. Dunbar, 5 Gray 
103. ‘ 


N. J.—Van Slyke v. Van Slyke, 80 
INGE Jail oSc,) is) AN Lt. 3. TeRANS 
778, AnnCas1912A 498; Woodruff v. 
Morristown Inst. for Sav., 34 N. J. Ea. 
174. 


N. Y.—Murphy v. New York, 190 N. 
Y. 413, 88. NE 39; Martin v. Manu- 
facturers’ Ace. Indemn. Co., 151 N. Y. 
94, 45 NE 377; Romaine v. Sweet, 57 
App. Div. 613, 68 NYS 516; Slayton 
v. Hemken, 91 Hun 582, 36 NYS 249; 
Jackson v. Stackhouse, 1 Cow. 122, 
13 AmD 514; Hoes v. Van Hoesen, 1 
Barb. Ch. 379 [aff 1 N. Y. 120, 4 How 
Pr 223}. 

See Mitchell v. Mitchell, 170 App. 
Div. 452, 456, 156 NYS 76 (“At one 
time it was considered most important 
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ferent sense.** 


[§ 64] B. Operation and Effect in General.*® 


7 


[§§ 61-64 


to qualify and limit the temment the general rule’’ 
being held peculiarly applicable to this situation.*° 


[§ 62] 4. Construction against Releasor. 
general words alone are used in a release, they will 
be construed most strongly against the releasor;** 
and the same has been held as to a release specifying 
the matters released.*? 


[§ 63] 5. Ordinary Meaning of Words. 
ant to the general rule,?* particular words and ex- - 
pressions in releases are given their ordinary mean- 
ings, unless the context indicates their use in a dif- 


Where 


Pursu- 


It 


has been held that a release should be given effect 


Where 


in deciding such questions whether a 
particular recital preceded or fol- 
lowed the general words of release’’). 


Pa.—Shepley v. Lytle, 6 Watts 500. 


“The question how far general 
words are to be controlled by particu- 
lar recitals, has seemed to depend 
somewhat upon the position of such 
recitals in the release,”’. Van Slyke v. 
Van Slyke, 80 N. J. L. 382, 78 A 179, 
181, 31 LRANS 778, AnnCas1912A 498. 


73. Chicago Union Tract. Co. v. 
O’Connell, 224 Ill. 428, 79 NE 622, 8 
LRANS 1034; Crum v. Sawyer, 132 
Ill. 443, 24 NE 956. See Commons vy. 
Snow, 194 Ill. A. 569; Dunbar v. Dun- 
bar, 5 Gray (Mass.) 103; Murphy v. 
New eYork, LO0N. ¥. 483, 83 ON 39): 
Slayton v. Hemken, 91 Hun 582, 36 
NYS 249, 251. 


_ che general principle of construc- 
tion has been that the words of limi- 
tation should precede, and not follow, 
the general words.”’ Slayton v. Hem- 
ken, supra [quot Murphy v. New York, 
190 N. Y. 413, 88 NE 39]. 


“Here the general and comprehen- 
Sive expression comes first. 
The larger and more general intent is 
first stated. . An intent thus ex- 
pressed will not be defeated or limited 
by subsequent expressions more re- 
stricted in: their application.’’ Crum 
v. Sawyer, 132 Ill. 448, 464, 24 NE 
956 [quot Chicago Union Tract. Co. 
v. O’Connell, 224 Ill. 428, 79 NE 622, 
8 LRANS 1034]. 


[a] Rule limited.—(1) 
tinction . Should not be observed 
too rigidly, but . should be re- 
garded rather as an ajd to interpreta- 
tion than as the basis of a canon of 
construction. In other words, while 
the position of particular recitals may 
play an important part in aiding an 
ascertainment of the intent of the re- 
leasor, it should not avail to defeat 
that intent.” Van Slyke v. Van Slyke, 
80 N.. J. L. 382, 78 A 179, 182, 31 LRA 
NS 778, AnnCas1912A 498. (2) “It 
is not to be inferred . oe that itis: 
an inflexible requirement that the 
mere order of arrangement of the 
component parts of the release must 
necessarily control, but that order is 
of great significance.” Slayton v. 
Hemken, 91 Hun 582, 36 NYS 249, 251. 


74. Dunbar vy. Dunbar, 5 Gray 
(Mass.) 103; Averill v. Lyman, 18 
Pick. (Mass.) 346; Sherburne v. Good- 
win, 44 N. H. 271; Van Slyke v. Van 
Slyke, 80 N. J. L. 382, 78 A 179, 31 
LRANS 778, AnnCas1912A 498. 


Scope of release generally see infra 
§§ 81-86. 
75. See supra text and note 70. 
76. Hoffmann v. Hastern Wisconsin 


“This dis- 


according to the justice of the case.*® 
sence of facts resulting in invalidity,®? a release, as 
variously stated, 


In the ab- 


operates, with respect to the claim 


ee etc., Co., 134 Wis. 603, 115 NW 
77. Hoffmann v. Eastern Wiscon- 
sin R., etc., Co., supra. 


78. Ryan v. New York, 179 App. 
Div. 181, 166 NYS 575; Emerson- 
Brantingham Impl. Co. v. Busch, 44 
N. D. 259, 175 NW 201. 


See also Contracts § 498. 
79. See supra text and note 70. 


80. Ryan v. New York, 179 App. 
Div. 181, 166 NYS 575. 


aoe Conn.—Tryon v. Hart, 2 Conn. 
Ind.—Rowe v. Reed, 111 Ind. 206, 12 
NE 377. 


Mass.—Dunbar v. Dunbar, 5 Gray 


N. Y.—Kirchner v. New Home Sew- 
ing Mach. Co.,'135 N. Y. 182, 31 NE 
1104; Slayton v. Hemken, 91 Hun 582, 
36 NYS 249; Jackson vy. Stackhouse, 
1 Cow. 122, 13 AmD 514. 


dee ee App., 7 Watts & S. 
Eng.—Thorpe v. Thorpe, 
Raym. 235, 91 Reprint 1054. 


See also Contracts § 516. 


82. Herrman v. Laemmle, 56 Misc. 
549, 107 NYS 73 [aff 126 App. Div. 906 
mem, 110 NYS 1131 mem]. 


83. See Contracts § 489. 


84. Wineland v. Audett, 14 Alta. 
L. 314. And see cases infra this note. 


[a] Particular expressions con- 
strued.—(1) ‘All actions.” Sherburne 
v. Goodwin, 44 N. H. 271. (2) “All 
claims of any kind or description un- 
der or by virtue of said contract.” 
be S. v. William Cramp, etc., 
etc., 3 ( 
676, 51 L. ed. 983. (3) “In full of all 
demands of every name and nature.’ 
Emerson vy. Ziegfeld, 22 Pa. Super. 79. 


85. Effect of release: 

By creditor under assignment see As- 
signments for Benefit of Creditors 
§§ 479-480. 

Of Chattel Mortgages § 479. 

Of claim against beneficial society 
see Mutual Benefit Insurance § 202. 


Of Mortgages §§ 995-997. 


86. Whittemore v. Judd Linseed, 
ete., Co., 124 N. Y. 565, 27 NB 244,921 
AmSR 708; In re James, 221 App. Div. 
321, 223 NYS 174; Hillas v. Fuller, 
143 NYS 15; Kirby v. Taylor, 6 Johns. 
(Chav UNIS 2h) "94 


[a] Rule applied in equity.—Kirby 
v. Taylor, 6 Johns. Ch. (N. Y.) 242. 


87. See supra §§ 24-56. 


bie os bra 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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—-§ 64] 


or cause of action released, as an absolute,®*® insuper- 
able,*® or complete®® bar to recovery,®? or as a com- 
plete®? or legal®* bar to an action or suit®* or as a 
bar to a judgment,®°> as a good,®® complete,®’ or 
valid®* defense, as a good®® or complete? 
a ground for dismissal of plaintiff’s case,” as an ac- 
cord and satisfaction,? as conclusive of the cause of 
action,* as conclusive against the right to maintain’ 
an action,® or as ending all rights of the releasor.® 
A release of a cause of action cannot be binding as 
to one element of damage and fail to be binding as 
It has been said that no right of ac- 


to the other. 


88. Hammond v. New York, etc., R. 
Co., 128 Md. 442, 97 A 1011. 


89. Garcia v. California Truck Co., 
183 Cal. 767, 192 P 708. 


90. Woodbury v. U. S. Casualty 
Co., 284 Til. 227, 120 NE 8; Pawnee 
Coal Co. v. Royce, 184 Ill. 402, 56 NE 
621; Lowrey v. Danforth, 95 Mo. A. 
441, 69 SW 39. 


91. Ala.—Illinois Cent. R. Co. v. 
Johnston, 205 Ala. 1, 87 S 866 [certi- 
orari den 255 U. 8S. 564 mem, 41 SCt 
218 mem, 65 L. ed. 788 mem, and writ 
of error dism 254 U. S. 654 mem, 41 
SCt 375 mem, 65 L. ed. 459 mem]. 


Ariz.—Cunningham v. Costello, 
Ariz. 479, 147 P 714. 


Ark.—American Nat. Ins. Co. v. 
Mooney, 111 Ark. 514, 164 SW 276. 

Cal.—Garcia v. California Truck Co., 
183 Cal. 767, 192 P 708. 

Colo.—Kruger v. Smith, 
380, 260 P 97. 


Ga.—Southern Bell Tel., ete., Co. v. 
Smith, 129-Ga. 558, 59 SE 215. 


Ill.—Kusturin v. Chicago, ete., R. 
Co., 287 Ill. 306, 122 NE 512 [aff 209 
A. 55]; Hartley v. Chicago, etc., 

MICO Me14 MINTS Ta ONEIL SOR: 


eee key MisaeCon v.eCruly, 
Ind. A. 77, 101 NE 756. 

Iowa.—Wilson v. Prettyman, 
Iowa 598, 192 NW 413. 


Kan.—Skaer vy. Davidson, 123 Kan. 
420, 256 P 155. 

Md.~—-Hammond v. New York, etc., 
R. Co., 128 Md. 442, 97 A 1011. 


Mass.—Nutt v. Aldrich, 267 Mass. 
193, 166 NE 627; La Croix v. Boston 
El. R. Co., 223 Mass. 242, 111 NE 785. 


Mich.—Butterfield v. Reynolds, 189 
Mich. 152, 155 NW 442. 


Minn.—McDonnell y. Chicago, etc., 
R. Co., 130 Minn. 125, 153 NW 255. 


Mo.—Lowrey v. Danforth, 95 Mo. 
A. 441, 69 SW 39. 


N. J.—Vellekoup v. Fullerton, 70 
ING dics Ea G, 74 Al 793. 


N. Y.—Piuntkosky v. Thomas Har- 
rington’s Sons Co., 167 App. Div. 117, 
152 NYS 902; Blair v. Utica, ete., R. 
Co., 112 App. Div. 609, 98 NYS 614. 


N. C.—Knight v. Vincennes Bridge 
Co., 172 N. C. 393, 90 SE 412. 


Oh.—Red Top Cab Co. v. Whitfield, 
26 Oh. A. 378, 159 NE 848; Conrad v. 
Keller Brick Co., 12 Oh. Cir. Ct: N.S. 
P2631 OueeGir, Cty Vsalaits19 Ohe st; 
461, 87 NE 1134]. 

Okl.—Midland Valley R. Co. v. 
Clark, 78 Okl. 121, 189 P 184. 


Or.—Sinnott y. Interstate Contract 
Cores 6) Or 189; 168-P- si. 

Pa.—Baranski vy. Wilmsen, 56 Pa. 
Super. 153. 

IRes _i.—Pelletier v. Phoenix Mut. L. 
Ins; Co., 49 R. I. 135, 141 A 79. 

Ss. C.—Hawkins v. Collins, 61 S. C. 
537, 39 SE 768. 

Tex.—Chouquette v. 
(Civ. A.) 56 SW 958. 


16 


82 Colo. 


56 
195 


McCarthy, 
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a contract. 
answer, as 


set aside.!? 


Vt.—Robinson v. St. Johnsbury, 
etc:, eRe GOs 8.0) Vite 129) 66> Al 8145479 
LRANS 1249, 12 AnnCas 1060. 

Va.—Booth v. Kinsey, 8 Gratt. (49 
Va.) 560. 

Wash.—Erickson v. Great Northern 
RR: €Co., 57 Wash 520, 107 P 365: 

N. S.—Troop v. Robinson, 45 N. S. 
145. 

92. 
etc., 
846. 


Ala.—Stouts Mountain Coal, 
Co. v. Pollak, 195 Ala. 556, 70 s 


Colo.—Kruger v. 
380,.260) POT. 

N. J.—Vellekoup v. Fullerton, 79 N. 
J. L. 16, 74 A 793; Zdancewicz v. Bur- 
lington County Tract. Co., 77 N. J. L. 
LO; MATT 3 

N. C.—Knight v. Vincennes Bridge 
Co., 172 N. C2393, 90 SH 412 


R. I.—Swinburne v. Swinburne, 
Bike 255; 90 Avi20. 

93. Burns v. Reading, 
591, 155 NW 479. 

94. Ala.—Stouts Mountain Coal, 
aes Co. v. Pollak, 195 Ala. 556, 70 S 


Smith, 82 Colo. 


36 
188 Mich. 


Colo.—Kruger v. Smith, 82 Colo. 380, 
260 P 97. 


Tll.—Turner v. Manufacturers’, etc., 
Coal Co., 254 Ill. 187, 98 NE 234 [rev 
161 Ill. A. 534]; Mitchell v. Louisville, 
ete: Re Co.ncl9s, Ti A. 175, Clark; ve 
American Bridge Co., 180 Ill. A. 134; 
Heideman v. Chicago, etc., Tract. Co., 
171 Ill. A. 490; Hartley v.. Chicago, 
etc., R. Co., 116 Ill. A. 277 [aff 214 Ill. 
78, 73 NE 398]. 


Mass.—Willett v. Herrick, 258 
Mass. 585, 155 NE 589 [certiorari 
den 275 U. S. 545 mem, 48 SCt 83 mem, 
72 L. ed. 417 mem]. 


Mich-—Butterfield v. Reynolds, 189 
Mich. 152, 155 NW 442. 


Minn.—Petterson  v. 
Minn. 516, 144 NW 407. 


N. J.—Vellekoup v. Fullerton, 70 N. 
J. L. 16, 74-A 793: 

N. C.—Knight v. Vincennes Bridge 
Oo. 172 NC1393,290=SE) 412. 

R. I.—Pelletier v. Phcenix Mut. L. 
ins) \Co,, 49) Rack. 135, 1/44) Ann 9. 

Ss. C.—Hawkins v. Collins, 61 S. C. 
537, 39 SE 768. 

95. American Nat. Ins. Co. Vv. 
Mooney, 111 Ark. 514, 164 SW 276; 
Piuntkosky v. Thomas Harrington’s 
Sons Co., 167 App. Div. 117, 152 NYS 
902; Griffith v. American Bridge Cor; 
157 App. Div. 264, 142 NYS 199; Per- 
ry v. O’Neil, 78 Oh. St. 200, 85 NE 41. 


Butler, 123 


96. Orman v. Potter, 46 Colo. 54, 
102 P 893. 
97. Iowa.—Wilson v. Prettyman, 


195 Iowa 598, 192 NW 413. 

Mass.—Wax v. McGrath, 255 Mass. 
840, 151 NE 3817. 

N. Y.—Hanke v. Patterson, 205 App. 
Div. 349, 199 NYS 463 

N. C.—Pass v. MoClaven Rubber 
Co., 198 N. C. 123, 150 SE 709; Sher- 
rill v. Little, 193 N. C. 736, 1388 SEH 
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tion can pass by a release of all causes of action.® 
A release of all claims and demands may operate as 
a satisfaction of the performance of a condition of 
A voidable release?® is ordinarily valid 
and binding until rescinded or repudiated, or its can- 
cellation obtained, by the releasor;'t or, as other- 
wise stated, a release, even if invalid, is binding upon 
the parties until attacked in a proper manner and 
But it has been held that if a release is 
void and not voidable,!* the party claiming the cause 
of action may ignore it in his petition, and if it is 
pleaded against him, may in reply plead the facts 


14; Knight v. Vincennes Bridge Co., 
172 N. C. 393, 90 SE 412; Aderholt v. 
Seaboard Air-Line R. Co., 152 N.C. 
411, 67 SE 9738. 


Pa.—Baranski v. Wilmsen, 
Super. Ct. 153. 


Vt.—Robinson v. St. Johnsbury, 
etc., R. Co., 80 Vt. 129, 66 A 814, 9 
LRANS 1249, 12 AnnCas 1060. 


98. Miller v. St. Louis, ete., R. Co., 
176 Ill. A. 439. 


99. Phelan v. New York, 119 N. Y. 
86, 23 NE 275. 


1. Payne v. Coleman, 18 Ala. A, 
525, 93 S 222; Western, etc., R. Co. 
v. Atkins, 141 Ga. 748, 82 SE 139. 


2. Thompson v. Kansas City West- 
ign Co., 142 Mo. A. 234, 125 SW 
1 5 


3. Western, etc., R. Co. v. Atkins, 
141 Ga. 748, 82 SE 139. 


Accord and satisfaction generally 
Boe Accord and Satisfaction-1 C. J. p 


4. Erickson v. Great Northern R. 
Co., 57 Wash. 520, 107 P 365. 


5. Kilby v. Charles City Western 
R. Co., 191 Iowa 926, 183 NW 371; 
Kilmartin v. Chicago, etc., Tse COrn 137 
Iowa 64, 114 NW 522. 


6. See infra § 66. 


7. Chicago, ete., R. Co. v. Smith, 
128 Ark. 223, 193 SW 791. 


8. Amherst College v. Ritch, 151 
N. Y. 282, 45 NE 876, 37 LRA 305. 


9. Buttrick Lumber Co. v. Collins, 
202 Mass. 4138, 89 NE 138. 


10. Void and voidable releases see 
supra §§ 34, 50-54. 


11. Kilgo v. Continental Casualty 
Co., 140 Ark. 336, 215 SW 689, 141 
Ark. 637, 218 SW 171; Walker v. Col- 
lier, 37 Ill. 362; Perry v. O'Neil, 78 
Oh. St. 209, 85 NE 41; Brown v. 
Kiechler Mfg. Co., 26 Oh. Cir. Ct. N. 
S. 401; Pelletier v. Phoenix Mut. L. 
Ins. Co.4149 RR. 1.1135, 141A 79; 

_ Cross references: 
Cancellation see supra, § 49. 
Invalidity as defense to plea of re- 

lease see supra § 48. 

Repudiation see supra § 45. 
Rescission of contracts generally for 
aay or wrong see Contracts §§ 


12. In re Atwater, 266 Fed. 278 
{certiorari granted 254 U. S. 624 mem, 
41 SCt 13 mem, 65 L. ed. 444 mem, 
ALi Los, UUeeS. Ae,- 41) SCt 1500 65) alan 
ed. 339]; Jessup v. Chicago, etc., R. 
Co., 99 Iowa 189, 68 N. W. 673. 

fa] Starting of suit on original 
claim is not a sufficient repudiation. 
Randall v. Port Huron, ete, R. Co., 
215 Mich. 413, 184 NW 435. But see 
Doyle v. Diamond Flint Glass Co., 10 
Ont... 56%, 574, 6 Ont WiRy 20% Corhe 
bringing of an action is in itself a 
declaration of intention to disaffirm 
and rescind’). See cross references 
supra note 11. 


13. See cross references supra note 
pls 


56 Pa. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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which make it void.+4 
[§ 65] C. What Law Governs.15 .The same prin- 
ciples as to what law governs which apply to con- 
tracts generally!® govern with respect to releases.*? 
In the absence of proof to the contrary, the presump- 
tion is that the common law is in force in the place 
of making the release;+® but there is no presump- 
tion that a statute of the forum exists at the lex loci 
contractus.!® The construction and validity of a 
release are governed by the law of the place where 
it is executed,’ as are the questions whether a re- 
lease is to be regarded as a sealed or unsealed instru- 
ment,2+ and the effect of the presence or absence of 
a seal;22 but the validity of a release as a defense 
in an action in tort is governed by the law of the 
place of injury.?* The effect of a release is prop- 
erly determined by the law controlling the discharge 
of the obligation sought to be released.** <A release 
will be given the same effect in the forum as 1t would 
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[§§ 64-66 


have at the place of making.25 The presumption 
of knowledge of law has no reference to law of an- 
other state or country.2* The effect of the failure 
of a releasor to restore the consideration before 
bringing suit?’ is governed by the lex fori and not 
by the ‘law of the state where the release was ex- 
ecuted.28 Where judgment is recovered against one 
partner in the state where the firm debt is contract- 
ed, the effect upon the judgment of a release execut- 
ed to the other partner in another state is to be de- 
termined by the law of the state where the judgment 
is obtained.?? 

[§ 66] D. Estoppel and Discharge—1. In General. 
A valid release conclusively estops the parties from 
reviving and litigating the claim released,*® and an 
agreement not to sue has the same effect. $1 A re= 
lease completely discharges and extinguishes all 
rights and claims of the releasor against the releasee 
which are included in the release; ;°2 and this has been 


14. Perry v. O’Neil, 78 Oh. St. 209, 
85 N® 41; Martin v. Sentker, 12 Oh. 
A Tae woOnmes Vis Pickle? 27 OhsrCir, 
Ct. N. S. 413; Brown v. Kiechler Mfg. 
Co. 26) Oh. Cir! (Cis NaS. 401. 

Pleading in avoidance of defense of 
release generally see infra § 92. 


15. Release of master by servant 
see Master and Servant § 437. 


Confiict of laws generally see Con- 
ficteorDaws: WZ 1Ciaie pv42i, 


16. See Contracts §§ 19-42. 


17. See cases infra this section. 
18. Waln v. Waln, 53 N. J. L. 429, 
22) 2k (2103: 


Presumption as to existence of com- 
mon law generally see Common Law 
§§. 32-34. 


19. Waln v: Waln, 53 N. J. L. 429, 
22, A~203. 
20. Woodbury v. U. S. Casualty 


Co., 284 Ill. 227, 120 NE 8. 


21. Waln v. Waln, 53 N. J. L. 429, 
22 A 2038. 


eon Pacific Mut. la.) Ins) Co:  v. 
Webb, 157 Fed. 155, 84 CCA 6038, 13 
AnnCas 752. 


23. Lindsay v. Chicago, etc., R. 
Co., 226 Fed. 28, 141 CCA 131 [cer- 
tiorari den 241 U. S. 678 mem, 36 SCt 
727 mem, 60 L. ed. 1233 mem]. 


24. Holdridge v. Farmers’, ete., 
Bank, 16 Mich. 66 (where the release 
was made in New York and was in- 
tended to discharge a contract made 
and performed in the same state). 


25. The Adour, 21 EF: (2d) 858; 
Holdridge v. Farmers’, etc., Bank, 16 
Mich. 66. 

[a] Rule limited.—Unless to give 
it such effect would violate some 
fundamental law of public policy of 
the state, or injuriously affect the 
rights of the citizens of the forum. 


Holdridge v. Farmers’, etc., Bank, 16 
Mich. 66. 
26. Rauen v. Prudential Ins. Co., 


129 Iowa 725, 106 NW 198. 


27. Restoration of consideration as 
condition precedent to suit see supra 
§§ 50-54. 

28. St. Louis-San Francisco R. Co. 
Vv. Cox, 172 Ark. 108, 233° SW 81. 


[a] Reason for rule.—‘‘A failure 
to refund or make tender of the con- 
sideration for the release . . re- 
lates only to the remedy, and is not 
a matter of substance pertaining to 
the right of action itself.” St. Louis- 
San Drancisco R. Co-v..Cox, 171 Ark. 
1038. 283 SW 381, 35. 


29. Greenwald v. Kaster, 86 Pa. 45. 


30. U. S.—In re Atwater, 266 Fed. 
278 [certiorari granted 254 U. S. 624 
mem, 41 (SCt13, mem, 65 Jb; ed. 2444 
mem, and aff 254 U. S. 423, 41 SCt 
150) 6oeteeds 339) Chicago, etc., R. 
Co. v. Wilcox, 116 Fed. 913, 54 CCA 
147. 


Ariz.—Cunningham v. Costello, 16 
Ariz. 479, 147 P 714. 


Ga. 
110 Ga. 401, 35 SE 644. 


Kan.—Skaer v. Davidson, 123 Kan. 
420, 256 P 155 [eit .Cyc]. 


Okl.—Midland Valley R. Co. v. 
Clark, 78 Okl. 121, 189 P 184. 


Pa.—Rose vy. West Philadelphia R. 
Cot 79% Par Casals la As: 


[a] Thus, where by express agree- 
ment, the payee of a promissory note 
releases the maker from all liability 
thereon, and is to look exclusively for 
payment to a-third person, who, with 
knowledge of the fact of release, un- 
dertakes and promises to pay that 
amount, the payee cannot maintain, 
either for the use of such third per- 
son or. one claiming under him, an 
action upon the note against the mak- 
er. Macon Sash, ete., Co. v. Gunn, 
110 Ga. 401, 35 SE 644. 


31. Bird v. Bilby, 202 Mo. A. 212, 
215 SW 909. 


[a] Thus, where a widow agreed 
with her deceased husband’s employ- 
er not to sue him for the death, he 
agreeing to pay her a stated sum at 
regular intervals, “the agreement set- 
tled the issue of defendant’s negli- 
gence in the original cause of action 
between them, and neither could re- 
open and litigate that issue. The ev- 
idence offered by defendant in the at- 
tempt to show that he was not negli- 
gent and would not have been liable 
in damages for the death of her hus- 
band was properly excluded.’ Bird 
v. Bilby, 202 Mo. A. 212, 215 SW 909, 
913. 


32. U. S.—Perkins v. Fourniquet, 
14 How. 313, 14 L. ed. 435; In re At- 
water, 266 Fed. 278 [certiorari grant- 
ed 254 U. S. 624 mem, 41 SCt 13 mem, 
65 L. ed. 444 mem, and aff 254 U. S. 
423, 41 SCt 150, 65 L. ed. 339]; Haz- 
ard v. Durant, 25 Fed. 26; Citizens’ 
Bank v. Nantucket Steamboat Co., 5 
F. Cas. No. 2,730, 2 Story 16; Norfolk 
Shipbuilding, etc., Corp., v. U. S., 63 
Ct. Cl. 246. 


Ala.—Barbour v. Poncelor, 203 Ala. 
386, 83 S 130. 


Ill.—Merchants’ Nat. Bank vy. Man- 
hing, 139 Ill. A. 277; G. H. Hammond 
Con WagPapke, poi Any bGSeal ath 92 
Ill. 631, 61 NE 910]; Chicago, etc., 


Coal. Co.tyv. Paterson; (39 Til. As pais 
Mich.—Olshove v. Pere Marquette 


R. Co., 245 Mich. 369, 222 NW 771. 
Mo.—Retzer v. Jacob Dold Packing 
Co., S38 rio A264. 


N. Y.—Secor v. Tradesmen’s Nat. 
Bank, 148 App. Div. 141, 133 NYS 197; 
Kibbe v. Bowen, 50 N. Y. Super. 422; 
McGarvie v. Bronx Exposition, 188 
NYS 846; Pratt v. Crocker, 16 Johns. 
270. 

Or.—Duff v. Riggs, 75 Or. 209, 146 
P 827; Coopey v. Keady, 73 Or. 66, 144 
P 99 [quot Cyc]. 

Pa.—Bradley v. Grosh, 8 Pa, 45. 


Tex.—Chouquette Vv. McCarthy, 
(Civ. A.) 56 SW 958. ‘ 


N. S.—Troop v. Robinson, 45 N. S. 


145. 

[a] “the doctrine 
Sle that permits one fraudulently 
imposed upon or deceived in a con- 
tract of sale either to sue for dam- 
ages or to rescind, does not touch the 
present contest that is controlled by 
the dominating factor of a release. 

Until avoided in some appro- 
priate way, the effect of the release 
was to extinguish the liability de- 
clared on, regardless of the form in 
which that liability is sought to be 
enforced.”’ Barbour v. Poncelor, 203 
Ala. 386, 394, 83 S 130. 

[b] “According to Pothier there 
are two kinds of release, one called 
‘a real release,’ the other a ‘personal 
discharge.’ A real release is where 
the creditor declares that he consid- 
ers the debt as acquitted, it is equiva- 
lent to a payment, and renders the 
thing no longer due; ‘consequently it 
liberates all the debtors of it as there 
can be no debtors without something 
due.’ A personal release merely dis- 
charges the debtor from his obliga- 
tion, and extinguishes the debt indi- 
rectly where the debtor to whom it is 
granted was the sole principal, be- 
cause there can be no debt without a 
debtor. ‘But if there are two or more 
debtors in solido, a discharge to one 
of them does not extinguish the debt; 
it only liberates the person to whom 
it is given and not his co-debtor; 
the debt is extinguished however as 
to the part of the person, to whom 
the discharge was given, and the oth- 
er only remains obliged for the re- 
mainder.’’’ Booth v. Kinsey, 8 Gratt. 
(49 Va.) 560, 568 [cit Pothier, p 111, 
Ces ey eealals gs 1, 11 and quot Parry 
Mfg. COnivs Crull, 56. ind. “A. 17.7, Lor 
NE 756]. 

{c] Release terminates effectually 
the subject matter not only as to the 
obligee but also as to the obligor. 


For example, 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


WT a 


§§ 66-70] 


held true, even though the releasee fails fully to per- 
form a promise which was the consideration for the 
release, unless the operation of the release was based 
The rule requiring all dam- 
ages resulting from a cause of action to be sued for 
and recovered once for all?4 has been held merely a 
rule of procedure, and not to prevent a recovery for 
part of the damages after the giving of a release for 


on full performance.*? 


the other part.?5 
[§ 67] 2. Conditional Release.?° 


be made subject to the occurrence of a condition pre- 
cedent,** and if it is, it cannot be pleaded in bar of 
the claim until the happening of the event specified.*§ 
Likewise there are decisions sustaining releases on 


conditions subsequent.*® 


[§ 68] E. Admission of Liability by Releasee.+° 
The acceptance or procurement of a release has been 
held not to be an admission by the releasee of the 
existence of a liability on his part;4! but it has been 
held that it cannot be said, as a matter of law, that : Release.*§ 


Darragh v. Stevenson, 183 


Ce) AN eis 


Matters released generally see in- 
fra §§ 81-86. 


33. In re Atwater, 266 Fed. 278 
{certiorari granted 254 U. S. 624 mem, 
41 SCt 13 mem, 65 L. ed. 444 mem, 
and aff 254 U. S. 423, 41 SCt 150, 65 
L. ed. 339]; Petty v. Brunswick, etc., 
R. Co., 109 Ga. 666, 35 SE 82; John- 
son v. Charleston, etc., R. Co., 58 S. 
C. 488, 36 SE 851. 


Conditional release see infra § 67. 

Failure of consideration see supra 
$§ 22, 23. 

34 See Actions § 298. 


35. Texas, ete., R. Co. v. Dashiell, 
MOSES.) Del, 2D esOteta, .40° la. ed. 
1150; Lumley v. Wabash R. Co., 76 
Fed. 66, 22 CCA 60; Bliss v. New York 
Cent., etc., R. Co., 160 Mass. 447, »36 
NE 65, 39 AmSR 504; O’Donnell v. 
Clinton, 145 Mass. 461, 14 NE 747; 
Lee v. Lancashire, etc., R. Co., L. R. 
6 Che 5273) Rideal -v. Great Western 
Eva @Ot,, dehy de) HY 7 O65 7b Reprint 9:5. 


36. Cross references: 
Conditional release of: 
Judgments § 1080. 
Surety see Principal and Surety § 
308. 
Conditions in contracts generally see 

Contracts §§ 531-535. 

37. See cases infra note 38. 

Conditions precedent generaily see 
Contracts § 532. 

38. Ga.— Louisville, ete., R. Co. -v. 
Cox, 133 Ga. 763, 66 SE 1088. But 
see Smith v. Georgia R., ete., Co., 131 
Ga. 470, 62 SE 673 (a release dis- 
charging a carrier from all claim for 
personal injuries cannot be repudiat- 
ed on the ground that, when the agent 
obtained it, he agreed that at the 
time of delivering it to the carrier 
he would obtain a writing stating 
that, if the injuries proved more than 
of a merely trivial character, an ad- 
ditional amount would be paid, and 
that the agent delivered the release, 
but did not obtain the agreement for 
the additional amount). 

Tll— Ellis v. Conrad Seipp Brewing 
Co., 207 Ill. 291, 69 NE 808. 


Ind.—Terre Haute, etce., 
Flanigan, 94 Ind. 336. 

Mich.—Stowe v. U. S. Express Co., 
179 Mich. 349, 146 NW 158. 

Ne Je Cranes vs Alline® 15) INas ise 1. 
423. 

Pa.—Keiser’s App., 2 WklyNC 515. 

Tex.—Kirby Lumber Co. v. Cham- 


Pa. 397, 


RAC OUnY. 
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consciousness of liability may not be reasonably in- 
ferred from such acceptance,?? and there is authority 
to the effect that whether such acceptance is an ad- 
mission is a question for the jury.** 

[§ 69] F. Time of Taking Effect. 
lease is executed to have effect on a date subsequent 
to the trial, it cannot be received in evidence to affect 
the matters in controversy.*# 


Where a re- 


Where the releasor 


makes an absolute delivery of the release to take ef- 


A release may 


troactively.*® 


fect upon the happening of a contingency, it be- 
comes, when such event occurs, absolute as the re- 
leasor’s deed by relation from the first delivery.*° 
Ordinarily a release operates prospectively, not re- 
A covenant by creditors that they will 


receive the debtor’s property for their use, in full 


bers, 41 Tex. Civ. A. 632, 95 SW 607. 


Eng.—Corner v. Sweet, L. R. 1 C. P. 
456; Gibbons v. Vouillon, 8 C. B. 483, 
65 ECL 483, 137 Reprint 596. 

[a] Primary question is one of 
construction, to determine whether 
the parties intended the release to be 
absolute or subject to a condition pre- 
cedent. Rogers v. Kimball, 5 Cal. 
Unrep. Cas. 725, 49 P 719. Davison 
v. Tams, 30 Misc. 156, 63 NYS 828. 

[b] Settlement of claim as condi- 
tion.—Stowe v. U. S. Express Co., 179 
Mich. 349, 146 NW 158. 


[ec] No liability ex contractu.— 
Where the conditional release is of a 
elaim for a tort, the failure of the 
releasee to comply with the condition 
does not render him liable ex con- 
tractu as for a breach of the condi- 
tion, the releasor’s remedy being on 
his original cause of action for the 
tert Louisville, téte.,  R. Co. iv. 'Cox; 
133 Ga. 763, 66 SE 1088. 


39. Barnes v. Southfield Beach Co., 
202) Ne YC OL, 95-6915" Halli. 
Levy, L. R..10 C. P. 154; Newington 
Wa evi on Gene. 18050 Silateriive 
Jones, L. R. 8 Exch. 186. Contra Ty- 
Soni v.. Dorr, 6 Whart. (Pa), 256, 263 
(where the condition subsequent was 
held void, and the release absolute, 
because ‘“‘a personal action once sus- 
pended is extinguished forever’’). 


[a] “There seems difficulty in this 
result, however.—It was a_ settled 
doctrine of the common law that a 
cause of action once discharged was 
gone forever. If such a release can 
be successfully pleaded to the action 
before the condition subsequent hap- 
pens, a court of law must give judg- 
ment for the defendant, and if after 
the condition Subsequent has happen- 
ed an action is again brought on the 
same cause of action, the plea of res 
judicata seems unanswerable. The 
intention of the parties can be ef- 
fectuated in great measure, however, 
by construing the so-called condition 
subsequent as a promise to pay the re- 
leased claim in a given event. The 
creditor’s right of action on the hap- 
pening of that event would then be 
on the new promise contained in the 
release, not on the original cause of 


action. But consideration would be 
essential.” Williston Wald _ Poll. 
Contr. p 814. : 


Conditions subsequent generally see 
Contracts § 533. 


40. Release as admission by re- 
leasor see Evidence § 338 text and 
note 84. 


satisfaction of their demands, and will forever re- 
lease and discharge him from all other claims, is 
construed as a present release.*? 

[§ 70] G. Operation of Covenant Not To Sue as 
To avoid eircuity of action,*® a cove- 


41. Crawford v. McLeod, 64 Ala. 
240; Baldwin v. New York Cent., ete, 
Re Co: 564N;.-Y¥.Super.,60%, 2 NYs 
481 [aff 121 Ns YY: 684° mem, 24) NE 
1098 mem]; Wade v. Southern R. Co., 
89 S. C. 280, 71 SE 859. 

42. Wade v. Southern R. Co., 
Si Cr 280s tl) SEI Sb). 
eee See infra § 108 text and note 

44. Wolcott v. Coleman, 1 Conn. 
375; Rosenthal vy. Rudnick, 84 App. 
Div. 611, 82 NYS 1004. 

45. Timothy v. Wright, 
(Mass.) 522. 

46. Parker vy. U.iS:, 22) (Ct! ClLa1oo: 

47. Tuckerman v. Newhall, 17 
Mass. 581. 

48. Effect of covenant not to sue 
as releasing: 

Joint or joint and several obligors see 

infra § 76. 

Joint tort-feasors see infra § 80. 

49. U. S.—Garnett v. Macon, 10 
IF. Cas. No. 5,245, 2 Brock. 185, 6 Call 
(10 Va.) 308. 

Ill.—Chicago v. Babcock, 
358, 32 NE 271. 

Ky.—Mason y. Jouett, 2 Dana 107. 
OS at ce v. Sprague, 34 Me. 

Mass.—Reed v. Stoddard, 100 Mass. 
425; Emerson vy. Baylies, 19 Pick. 55. 

Mo.—McDonald v. Goddard Grocery 
Co., 184 Mo. A. 432, 171 SW 650. 

N. H.—Parker v. Holmes, 4 N. H. 


82 


8 Gray 


143 Tl. 


97 


N. Y.—Harrison v. Close, 2 Johns. 
448, 3 AmD 444; Kirby v. Taylor, 6 
Johns. Ch. 242. 


ete C.—Stinson v. Moody, 48 N. C. 


Vt.—Brown v. Marsh, 7 Vt. 320. 


Eng.—Ford v. Beech, 11 Q. B. 852, 
Sil, 63s) KCL 852; 116 Reprint” 693); 
Lacy v. Kinnaston, Holt K. B. 178, 90 
Reprint 996, 1 Ld. Raym. 688, 91 Re- 
print 1359, 12 Mod. 548, 88 Reprint 
1510, 2 Salk. 575, 91 Reprint 484; 
Hutton v. Eyre, 6 Taunt. 289, 1 ECL 
618, 128 Reprint 1046. 


sabe . [the covenant] operated 
only as a covenant, it would produce 
two actions.” Kirby v. Taylor, 6 
Johns, Ch. (N. Y.) 242, 250. 

“The damages to be recovered in an 
action brought for suing contrary tc 
the covenant would be equal to the 
debt . or sum to be recovered in 
the action agreed to be forborne.’’ 
Ford v. Beech, supra. To same effect 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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nant or agreement unlimited in time and scope, not 
to sue the party or all the parties liable to the cove- 
nantor, in contract or tort, operates as a release and 
may be pleaded in bar of a subsequent action,®® pro- 
vided, according to some authorities, that the cove- 
nant is in all points commensurate with the obliga- 
statutory provisions making 


tion;°+ and there are 


McDonald vy. Goddard Grocery Co., 184 | 


Mo. A. 432, 171 SW 650; Lacy v. Kin- 
naston, Holt K. B. 178, 90 Reprint 996, 
1 Ld. Raym. 688, 91. Reprint 1359, 12 
Mod. 548, 88 Reprint 1510, 2 Salk. 575, 
$1 Reprint 484, 

{a] Argument of circuity of action 
is not applicable in a suit against joint 
obligors other than the covenantee. 
Garnett v. Macon, 10 F. Cas. No. 5,245, 
2 Brock. 185, 6 Call (10 Va.) 308. 

50. U. S.—Ferson v. Sanger, 8 F. 
Cas. No. 4,752, 1 Woodb. & M. ‘138; 
Garnett v. Macon, 10 F. Cas. No. 
Bree: 2. Brock, 1856, 6 Call (10..Va.) 


Ala.—F linn y. Carter, 59 Ala. 364. 

Cal.—Hawber v. Raley, 92 Cal. A. 
701, 268 P 948. : 

Conn.—Jones VY. 
29 Conn. 25. 

Ill.— Chicago, ete., R. Co. v. Averill, 
224 Ill. 516, 79 NE 654 Laff 127 Ill. A. 


Quinnipiack Bank, 


MUO s Chicago v. Babcock, 143 Ill. 358, 
32 NE 2i1;,. Guard ; v. Whiteside, 13 


Ind.—Harvey v. Harvey, 3 Ind. 473; 
Reed v.'Shaw, 1 Blackf. 245. 


Ky.—Mason v. Jouett, 2 Dana 107; 
Péeddicord iv. Hill, 4 °'T. B. Mon: 370; 
Bruce v. Halbert, 3 T. B. Mon. 66, 


Me.—McdAllester v. Sprague, 34 Me. 
296; Walker v. McCulloch, 4 Me. 421. 


Md.—Clopper v. Union Bank, 7 
Harr. & J: 92,°16 AmD ‘294. 


Mass.—Marston v. Bigelow, 150 
Mass. 45, 22 NE 71, 5 LRA 438; Reed 
v. Stoddard, 100 Mass. 425; Foster v. 
Purdy, 5 Mete. 442; Hmerson v. Bay- 
lies, 19 Pick. 55; Whitaker v. Salis- 
bury, 15 Pick. 534; Shed v. Pierce, 17 
Mass. 623; Sewall v. Sparrow, 16 
Mass. 24; Upham vy. Smith, 7 Mass. 
265; Hastings v. Dickinson, 7 Mass. 
1538, 5 AmD 34. 


Mich.—Morgan  v. 
Mich. 615; Robinson y. 
Mich. 408. 

Minn.—Davis v. 
171, 215 NW 225. 
Rue ap eo nine v. Niles, 


Butterfield, 3 
Godfrey, 2 


Moses, 172 Minn. 


25 Miss. 


Mo.—MecDonald v. Goddard Grocery 
Co., 184 Mo. A. 432, 171 SW 650. 


N. H.—Masterson v. Berlin St. R. 
Cormoorne Le 190, T3898 ART53- Parker 
v. Holmes, 4 N. H. 97. 


Nied.——lLine ve Nelson,38_ N.- J. lL. 
858; Crane v. Alling, 15 N. J. L. 423. 

N. Y.—Brown v. Williams, 4 Wend. 
860; Jackson v. Stackhouse, 1 Cow. 
122,13 AmD 514; Chandler v. Herrick, 
19 Johns. 129; Phelps v. Johnson, 8 
Johns. 54; Harrison v. Close, 2 Johns. 
448, 3 AmD 444; Cuyler v. Cuyler, 2 
Johns. 186; Kirby v. Taylor, 6 Johns. 


Ch, 242. 

N. C.—Stinson v. Moody, 48 N. C. 
BSi 

R. I.—Thurston v. James, 6 R. I. 
1038. 


Vt.—Brown v, Marsh, 7 Vt. 320. 


Wis.—Millett v. Hayford, 1 Wis. 
401. 
Eng.—Ford v. Beech, 11 Q. B. 852, 


63 ECL 852, 116 Reprint 693; Hodges 
v. Smith, Cro. ‘Eliz. 623, 78 Reprint 
864; Lacy v. Kinnaston, Holt K. B. 
178, 90 Reprint 996, 1 Ld. Raym. 688, 
91 Reprint 1359, 12 Mod. 548, 88 Re- 
print 1510, 2 Salk. 575, 91 Reprint 484; 
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Ayliff v. Scrimsheire, 1 Show. 46, 89 
Reprint 438; Hutton v. Eyre, 6 Taunt. 
289, 1 ECL 618, 128 Reprint 1046; 
Smith v. Mapleback, Tas ERIVASE, 99 
Reprint 1186. But see Morley Vv. 
Frear, 6 Bing. 547, 19 ECL 248, 130 
Reprint 1391 (where the assignee of 
an obligee who had covenanted not to 
sue the obligor during his life was 
permitted to bring an action on the 
bond in the name of the obligee during 
the life of the obligor). 


See Meng v. Collins, 95 Kan. 480, 
148 P 742 (a promise by a claimant 
that the claim will not be pressed 
against the alleged debtor during his 
lifetime, and that he may pay it when 
he has any extra money, or that it 
will be collected after his death from 
his or his wife’s estate, together 
with a refusal to release the claim, 
does not constitute release and dis- 
missal of the claim). 


[a] Operation quasi release.—‘‘Not 
that such agreement or covenant is in 
fact a release, but that it may be 
pleaded in bar, as between those par- 
ties, and it operates quasi a release.” 
Harrison v. Close, 2 Johns, (N. Y.) 
448, 449, 3 AmD 444 [quot Emerson v. 
Baylies, 19 Pick. (Mass.) 55]. 

[b] Technically not release.—“A 
covenant not to sue one is never con- 
strued as a release.’ Durell v. Wen- 
dell, 8 N. H. 369, 372, 5 

[ec] Bule applied in equity.—Fer- 
son v. Sanger, 8 F. Cas. No. 4,752, 
1 Woodb. & M. 138; Jones v. Quinni- 
piack Bank, 29 Conn. 25 

[d] A covenant not to sue gener- 
ally without any limitation as to time 
is construed as a covenant never to 


sue. Reed v. Shaw, 1 Blackf. (Ind.) 
245; Lane v. Owings, 3 Bibb (Ky.) 
247; Clopper v. ‘Union Bank, 7 Harr. 


& J. (Md.) 92, 16 AmD 294; Jackson 
v. Stackhouse, 1 Cow. (N. Y.), 122, 13 
AmD 514; Phelps v. Johnson, 8 Johns, 
(N. Y.) 54. 


fe] An agreement or bond of in- 
demnity against a debt may operate 
as a release and bar an action by the 
obligor on the debt. McNeal v. Black- 
burn, 7 Dana (Ky.) 170; Richards v. 
Fisher, 2 Allen (Mass.) 527; Whita- 
ker v. Salisbury, 15 Pick. (Mass.) 534; 
Clark:v,. Bush;.3 Cow... CN. oY.) 15: 


{[f] But where there are three 
joint obligees (1) a covenant by one 
of them not to sue the sole debtor 
will not be allowed to be pleaded in 
bar of a suit brought by all three 
obligees to recover the debt from 
the covenantee. Emerson v. Baylies, 
19 Pick. (Mass.) 55. (2) Release by 
ire! than all joint obligees see infra 


[zg] Covenant not to sue is not a 
cancellation of a decree.—Mulvihill 
v. Shaffer, 297 Ill. 549, 131 NE 125. 


[h] Novation operates as a com- 
plete release of the original debtor, 
and cannot be construed as a mere 
covenant not to sue him. Commer- 
cial Bank vy. Jones, [1893] A. C. 313. 


51. Garnett v. Macon, 10 F. Cas. 
No. 5,245, 2 Brock. 185, 6 Call (10 Va.) 


308; Berry Vey GAllis yet Net Eis £9843 
AmD 584; Durell v. Wendell, 8 N. 
H. 369; Webb v. Spicer, 13 Q. B. 886, 


66 ECL 886, 116 Reprint 1502; Ford 
v. Beech, 11 OME Sing soo! BCL 852, 
116 Reprint 693; Foley v. Fletcher, 3 
H. & N. 769, 157 Reprint 678; Thim- 
bleby v. Barrow, 3 M. & W. 210, 150 


[§ 70 


a covenant never to stie equivalent to a release.®” 
The rule is particularly applicable where the agree- 
ment provides that it may be so pleaded. ae 
is otherwise in respect of an agreement not to sue 
which is made to apply to fewer than all the parties 
liable,®* particularly where the agreement specifical- 
ly states an intention not to affect any claim against 


The rule 


Reprint 1119. 


“A covenant containing no words 
of release has never been construed as 
a release, unless it gave to the party 
claiming that construction a right of 
action, which would precisely counter- 
vail that to which he was liable; and 
unless, also, it was the intention of 
the parties that the last instrument 
should defeat the first.” Garnett v. 
Macon, 10 F. Cas. No. 5,245 p 24, 2 
Brock. 185, 218, 6 Call (10 Va.) 308 
[quot, Berry: vx Gillis) 27.N. CB oye 43 
AmD 584]. To same effect Durell v. 
Wendell, 8 N. H. 369. 


52. See statutory provisions. 


In Georgia under such a stat- 
ute (1) The agreement not to sue 
must be in. writing (Turner v. 
Strauss-Epstein Co., 20 Ga. A. 735, 
93 SE 234; Crooker v. Hamilton, 3 
Ga. A. 190, 59 SE 722), (2) unless it 
is made subsequent to the original 
undertaking and on a new considera- 
tion (Crooker vy. Hamilton, supra). 
(3) A written agreement by the payee 
of a note that the maker is not to 
be sued on it, and that it is entirely 
discretionary with him whether he 
pays it or not, is a release of the mak- 
er from any liability growing out of 
the signing of the note. Martin v. 
Monroe, 107 Ga. 330, 383 SE 62. (4) 
An agreement that a note given by 
an administrator for a debt of his 
intestate shall “never in any way or: 
manner prejudice [him] individual- 
ly” is equivalent to a promise not to 
sue him individually and operates as 
a release. Marietta Sav. Bank v. 
Janes, 66 Ga. 286. 


53. Hawber vy. Raley, 
701, 268 P 943. 


[a] However, such a_ provision 
does not convert the instrument into 
a release or discharge of the cause of 
action. Davis v. Moses, 172 Minn, 171, 
215 NW 225. 


54. U.S.—The Thomas P. Beal, 298 
Fed. 121. 


Cal.— Tompkins v. Clay St. R. Co., 
66 Cal. 163, 4 P 1165. 


Ill. Chicago v. Babcock, 143 Ill. 
358, 32 NE 271. 

N. Y.—Harrison v. Close, 2 Johns. 
448, 3 AmD 444. 


Tex.—Robertson v. Tramwell, 37 
Tex, 'Civ. cA, 538) "°83sS W 3258) faite os 
Tex. 364, 88 SW 1098]. 


x . Kinnaston, Holt K. 
B. 178, 90 Reprint 996, 1 Ld. Raym. 
688, 91 Reprint 1859, 12 Mod. 548, 8§ 
Reprint 1571052 Salk. 575, 91 Reprint 
484; Hutton v. BPyre, 6 Taunt. 289, 1 
ECL 618, 128 Reprint 1046; Fitz- 
gerald v. Trant, 11 Mod. 254, 88 Re- 
print 1022; Dean v. Newhall, 8 T. R. 
168, 101 Reprint 1326. 


See Judd v. Walker, 158 Mo. A, 156, 
138 SW 655 (an instrument executed 
by a plaintiff suing two joint tort- 
feasors and reciting that, for a con- 
sideration, ‘the suit should be dis- 
missed as to one and prosecuted only 
as to the other, is, even in favor of 
the one to whom it is given, not 
strictly a release, and that it is only 
to avoid circuity of action that such 
defendant may plead it as a bar to 
further prosecution against him). 

Effect of covenant not to sue as re- 
leasing: 

Joint or joint and several obligors 
see infra § 


92 Cal. A. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Bey els. 


§§ 70-71] 


the other parties,®® and, by the weight of authority, 
in respect of an agreement to extend the time of 
payment of a debt or not to sue during a limited time, 
which cannot be pleaded in bar of an action brought 
before the expiration of the time stipulated,®® but 
for the breach of which an action may be maintained 
as on an independent agreement,®* or an injunction 
and likewise an agreement to 
look only to the land on which a mortgage is given 
to secure a note cannot be pleaded in bar of a suit 
However, there is authority to the 
effect that an agreement not to sue during a limited 
time operates directly on the original obligation as 
a modification thereof, and not as an independent 
so that it is a good defense to an action 


secured in equity;°§ 


on the note.°® 


undertaking, 


Joint tort-feasors see infra § 80. 


et ite The Thomas.F. Beal, 298 Fed. 
1: 


56. U. S.—Ferson v. Sanger, 
Cas. No. 4,752, 1 Woodb. & M. 138 


4 pees, dling v. Warren, 2 Coles 
34, 


Ill.—Ralph v. Baxter, 
Archibald v. Argall, 53 111.:\307; Hill 
v. Enders, 19 Ill. 163; Guard v. 
Whiteside, 13 Ill. 7; H. B. Pitts’ Sons’ 
Mfg. Co. v. Commercial Nat. Bank, 
21 es A. 483 [aff 121 Ill. 582, 13 NE 
156 


Ind.—Mills v. Todd, 83 Ind. 25; 
Irons v. Woodfill, 32 Ind. 40; New- 
kirk v. Neild, 19 Ind. 194, 81 AmD 383; 
Murphy v. Robbins, 17 Ind. 422; Thal- 
man v. Barbour, 5 Ind. 178; Lowe v. 
Blair, 6 Blackf. 282; Mendenhall v. 
Lenwell, 5 Blackf. 125, 33 AmD 458; 
Berry v. Bates, 2 Blackf. 118; Dur- 
bin v. Scraper Co., 36 Ind. A, 123, 73 


8 F. 


66 Ill. 416; 


NE 297; Brown v. Shelby, 4 Ind, A. 
477, 31 NE 89; Huggins v. Tinsman, 
Wils. 291. 


Ky.—Lane v. Owings, 3 Bibb 247. 


Mass.—Rodocanachi v. Buttrick, 
125 Mass. 134; Reed v. Stoddard, 100 
Mass. 425; Foster v. Purdy, 5 Metc. 
442; Greely v. Dow, 2 Metc. 176; Al- 
len v. Kimball, 23 Pick. 473; Fullam 
v. Valentine, 11 Pick. 156; Perkins 
v. Gilman, 8 Pick. 229; Gibson v. Gib- 
son, 15 Mass. 106, 8 AmD 94; Brig- 
ham v. Eveleth, 9 Mass. 538; Dow 
v. Tuttle, 4 Mass. 414, 3 AmD 226. 


Mo.—Wesson vy. Horner, 25 Mo. 81. 


Ace H.—Parker v. Holmes, 4 N. H. 


N. J.—Hoffman v. Brown, 
. 429. 


N. Y.—Winans v. Huston, 6 Wend. 
471; Chandler v. Herrick, 19 Johns. 
129. Contra Pearl v. Wells, 6 Wend. 
291, 21 AmD 328. 


R. I.—Thurston v. James, 6 R. I. 
103. 


Va.—Ward v. Johnson, 6 Munf. (20 
Va.) 6, 8 AmD 729. 


Wis.—Illinois State Bank vy. Cor- 
with, 6 Wis. 551; Millett v. Hayford, 
1 Wis. 401. 


Eng.—Webb v. Spicer, 13 Q. B. 886, 
66 ECL 886, 116 Reprint 1502; Ford 
v. Beech, 11 Q. B. 852, 63 ECL 852, 116 
Reprint 693; Morley v. Frear, 6 Bing. 
547, 19 ECL 248, 1380 Reprint 1391; 
Ray ve vones, 219, CBN. US. 4165115 
ECL 416,144 Reprint 848; Deux v. Jef- 
feries, Cro. Eliz. 352, 78 Reprint 600; 
Thimbleby v. Barrow, 3 M. & W. 210, 
150 Reprint 1119; Ayliff v. Scrim- 
sheire, 1 Show. 46, 89 Reprint 438. 
But see Burgh v. Preston, 8 T. R. 483, 
101 Reprint 1508 (where the agree- 
ment not to sue during the life of the 
obligor was enforced, because made 
contemporaneously with the execu- 
tion of the bond on which suit was 
agreed not to be brought). 


SUNS 


RELEASE 


But see Clopper v. Union Bank, 7 
Harr. & J. (Md.) 92 (holding that 
while the rule stated in the text “is 
the undoubted law in an action of 
covenant,’ an agreement upon proper 
consideration, made by A with B, not 
to sue C for three years may be used 
by Casa bar to an action of assump- 
sit against him, especially where the 
cause of action may be sustained un- 
der the general count for money had 
and received; in such action defend- 
ant is at liberty to place himself up- 
on such defenses as will show that, 
ex aequo et bono, plaintiff is not en- 
titled to recover). 


{a] Reason for rule.—If defend- 
ant be allowed to plead such covenant 
in bar and succeed on his plea, plain- 
tiff will be precluded from bringing 
a second action after the time limited 
has expired. Walling v. Warren, 2 
Colo. 434; Guard v. Whiteside, 13 
hie Noster -v. eurdy, = > Meus 
(Mass.) 442; Winans v. Huston, 6 
Wend. (N, Y¥.) 471. 


57. See cases supra note 56. 
58. Reed y. Stoddard, 100 Mass. 
425. 


Injunction against breach of ex- 
press negative covenants generally 
see Injunctions § 283. 

59. Parker v. Holmes, 4 N. H. 97 
(holding further that the maker of 
the note could only resort to an ac- 
tion for any breach of the agree- 
ment). : 


60. Cal.—Leslie v. Conway, 59 Cal. 
442. Contra Howland v. Marvin, 5 
Cal, 501. 


Me.—Smith v. Bibber, 82 Me. 


19 A 89,17 AmSR 464. 
Mich.—Morgan v. 


34, 


Butterfield, 3 


Mich, 615; Robinson v. Godfrey, -2 
Mich. 408. 
Minn.—Lyman vy. Rasmussen, 27 
Minn. 384, 7 NW 687. 
See a ee v. Ormsby, 41 Pa. 
Tex.—Blair v. Reid, 20 Tex. 310. 
But see Robertson v. Trammell, 387 


Tex. Civ. A. 53, 88 SW 258 [writ of 
error den 98 Tex. 364, 88 SW 1098] 
(the giving of an indemnity bond to 
the covenantee conditioned on saving 
him harmless from a breach of the 
covenant not: to sue, does not change 
such a covenant into a release). 


Wash.—Staver v. Missimer, 6 Wash. 
173, 32 P 995, 36 AmSR 142 


[a] Provision for release on vio- 
lation.—(1) Where the agreement not 
to sue during a limited period con- 
tains a condition of release in case 
of its violation, it will be a bar 
(White v. Dingley, 4 Mass. 433; Mil- 
lett v. Hayford, 1 Wis. 401; Gibbons 
vy. Vouillon, 8 C. B. 483, 65 ECL 483, 
137 Reprint 596) (2) and likewise, 
where such an agreement contains an 
express provision that during the lim- 
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brought on the original obligation before the expira- 
tion of the time limited.®° 


Covenant not to maintain an action already 
brought is construed as a release of the action.®°? 


[§ 71] H. Persons Concluded®?—1. In General. 
An executor is barred by a release executed by his 
decedent®* or by his decedent’s widow;°* and a re- 
lease of the executor estops the residuary legatees.°° 
A release by a party under an assumed name may 
conclude him from enforcing rights acquired by him 
in his real name against the same releasee.°° 
lease by one party cannot discharge claims of anoth- 
er, who is not a party to the release, and whom the 
releasor has no power to bind, against the releasee.** 


A re- 


ited time it may be pleaded in bar, it 
may be so pleaded (Walker v. Nevill, 
3 H. & C. 403,159 Reprint 588). - 


61. Masterson v. Berlin St. R. Co., 
83-°N. H. 190, 139 A 753; Stinson vy; 
Moody, 48 N. C. 53. 


_[a] Reason for rule.—‘To avoid 
circuity of action.” Stinson v. Moody, 
ASIN. CBS Sou056s 


62. Cross references: 

Capacity and authority to release see 
supra §§ 26, 4 

Persons concluded by. compromise or 
settlement see Compromise: and Set- 
tlement § 37. 

Release of bond after assignment see 
Bonds § 96. 

Satisfaction of one of several joint 
creditors see Accord and Satisfac- 
tion §§ 32-33. 

63. Sterling v. Chapin, 102 App. 

Div. 589, 92 NYS 904; Dibble v. New 

nore etc., Ki. Coe 25 Barbe CN) 


Release of claim for causing death 
see Death §§ 96-100. 


64 Aldridge v. Watts Mill, 131.S. 
€. 222; 127 SEH 2113. 


65. Sherburne v. Goodwin, 
Eno 

66. Klopot v. Metropolitan Stock 
Exch., 188 Mass. 335, 74 NE 596. 

67. U. S.—Flint v. Robins Dry 
Dock, etc., Co., 13 F. (2d) 3 [certiorari 
granted 273 U. S. 679 mem, 47 SCt 
108 mem, 71 L. ed. 886 mem, and rev 


on other grounds 275 U.S. 303, 48 SCt 
134, 72 L. ed. 290]. 


pCREB ear v. Stanton, 16 Conn. 


44 N. 


Ind.—Gimbel v. Smidth, 7 Ind. 627. 
Ky.—Blakey v. Blakey, 2 Dana. 460. 


Minn.—Van Cappellen v. Chicago, 
oo R. Co., 126 Minn. 251, 148 NW 


Miss. General Motors Acceptance 
Corp. v. New Orleans, etc., Co., 
156 Miss. 122, 125 S 541. 


N. Y.—Hoffman House v. Foote, 172 
N. Y. 346, 65 NE 169. 


[a] Thus (1) release by a daugh- 
ter of her seducer of all damages 
cannot be set up in bar of a suit by 
her mother based on loss of services. 
Gimbel v. Smidth, 7 Ind. 627. (2) A 
release executed by an injured person, 
to which the physician treating him 
was not a party, cannot conclude the 
physician in his claim against the 
releasee based on the latter’s promise 
to pay for his services. Van Cappel- 
len v. Chicago, ete., R. Co., 126 Minn. 
251, 148 NW 104. (8) A widow’s re- 
lease of a railroad from liability for 
the death of her husband and for 
property damage, does not bar an ac- 
tion by a lien creditor to recover the 
balance of the purchase price of the 
property destroyed. General Motors 
Acceptance Corp. v. New Orleans, ete., 
R. Co., 156 Miss. 122, 125 S 541. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 72] 2. Release by Less Than All Obligees or 
A release by one or some of joint 
obligees is in law a discharge by all. 
has “heen held that one of several obligees may ex- 
ecute a valid release, by which the entire obligation 
A release given by a “mort- 
gagor having possession of a chattel under a con- 
tract by which the mortgagee retains title, to one 
who damages the chattel, is a bar to an action by the 
mortgagee for damages arising from the same cause 


Tort-Feasees.°* 


will be discharged.‘ 


of action.*? 


ite. (oll el. er ersons 


cover other persons, neither 


[b] Release by firm as binding 
partner individually.—Under a statute 
making all joint contracts joint and 
several, a release executed to a rail- 
road company of liability for fire on 
its granting permission to erect a 
building on its right of way, although 
in the name of a partnership, is a 
release from the partner who owned 
the property so as to bar a claim by 


him. Equitable F. & M. Ins, Co. v. 
St.) Louis, ete. R- (Co: 134" Mo., A. 
48, 114 SW 546. 


[c] Release by bailee.—The owner 
of a vessel is barred from suing a 
dock company for damage to the ves- 
sel by a release executed to the dock 
company by the owner’s bailee. a 
lighterage company, given after a 
suit by the bailee, approved by the 
owner, the benefits of which the own- 
er appropriated, without claim of 
fraud. Mercantile Bank v. Flower 
Lighterage Co., 10 F. (2d) 705 [cer- 
tiorari den 271 U. S. 688 mem, 46 SCt 
639 mem, 70 L. ed. 1152 mem]. 


68. Release: 


As severing cause of action see Ac- 
tions § 372 text and note 20, 
By one: 
Partner as binding partnership see 
Partnership § 336. 
Tenant in common see Tenancy in 
Common [38 Cye 105]. 
69. Me.—Hall v. Gray, 54 Me. 230. 
Mass.—Osborn v. Martha’s Vine- 
yard R. Co., 140 Mass. 549, 5 NED 486; 
Myrick v. Dame, 9 Cush, 248. 
N. Y.—Bulkley v. Dayton, 14 Johns. 


387; Fitch v. Forman, 14 Johns. 172. 
Oh.—Weakly v. Hall, 13 Oh. 167, 
42 AmD 194. 


Vt.—Braynard v. Burpee, 27 Vt. 616. 


But see Harris v. Swanson, 67 Ala. 
486 (holding otherwise where the re- 
lease was executed without the con- 
sent of. the codbligee). 


“When there is such unity of in- 
terest as to require a joinder of all 
the parties interested in a personal 
action, the release ~ [by] one is 
as effectual as the release [by] 
all.”’ Osborn v. Martha’s Vineyard 
R. Co., 140 Mass. 549, 5 NE 486, 488. 


70. Lumberman’s Ins. Co. v. Pre- 
ble, 50 Ill. 332. 


[a] Rule limited.—‘'To do so, it 
must be intended, and must be free 
from all fraud upon the rights of the 
obligees not joining in the execution 


of the release.’’ Lumberman’s Ins. 
Co. v. Preble, 50 Ill. 332, 335. 
71. Harris v. Seaboard Air Line 


R. Co., 190 N. C. 480, 180 SE 319, 49 
ALR 1452. 
[a] Reason for rule.—‘‘It would be 


manifestly unjust to hold that a tort- 
feasor is liable to damages resulting 
from the same wrongful act to both 


Released—1. 
While it has been said that a release running specif- 
ically in favor of one person cannot be extended to 
named nor referred to 
therein,’* the release of a tort-feasor from all claims 


RELEASE 


69 Likewise it 


. [§§ 72-73 


arising from an injury, in the absence of a claim of 
lack of due care on his part in selecting a physician,*? 

relieves the physician employed by the tort-feasor 
from lability for improper treatment,’* except where 
the negligence of the surgeon is such that it cannot 
be considered as a natural and probable consequence 
of the original injury,’? and where treatment by the 
tort- feasor’s physician was refused by the releasor, 
the negligence occurring during his examination by 
the ahaa tee 


The operation and effect of re- 


leases of prior’? or subsequent** parties to a bill or 


In General. 


the note.*+ 


agor. Only one 
arises from the 
Harris v. Seaboard 


mortgagee and mortg 
cause of action 
wrongful act.” 


Mir Wine, a. Co: LION C.5430130 
SE 319, 323, 49 ALR 1452. 

72. Secor v. Tradesmen’s Nat. 
Bank, 148 App: Div. 141, 133 NYS 
Lot. 

73. Keown v. Young, 129 Kan. 563, 


283 P 511. 


74. Ga.—Hdmondson v. 
40 Ga. A. 587, 151 SH 114. 


Ill.—Guth: vy. Vaughan, 231 Ill. A. 
43. 


Hancock, 


Kan.—Keown vy. Young, 129 Kan. 
563,283 2 511, 
Me.—Andrews v. Davis, 128 Me. 


464, 148 A 684. 


Mass.—Purchase v. Seelye, 2381 
Mass, 434, 121 NE 413. 
Minn.—Almqauist v. Wilcox, 115 
Minn. 37, 131 NW 796. 
* Wash.—Martin v. Cunningham, 93 


Wash. 517, 16i P 355, LRA1918A 225. 

Wis.—Retelle v. Sullivan, 191 Wis. 
576, 211 NW 756, 50 ALR 1106; Hooy- 
ar v. Reeve, 168 Wis. 420, 170 NW 
82. 


“The release, having been made in 
full satisfaction of all existing claims, 
precludes the {releasor] from 
bringing a second cause of action 
against the surgeon, occupying some- 
what the position of a joint tort- 
feasor, to recover double compensa- 
tion for what he has already been 
satisfied.” Martin v. Cunningham, 93 
Wash. 517, 161 P 355, 357, LRAI918A 
225 [quot Edmondson y. Hancock, 40 
Ga, A. 587, 151 SE 114, 117; Keown 
v. Young, 129 Kan, 568, 283 P 511]. 


[a] Reason for rule.—‘‘[The re- 
leasors’] claims against {the 
releasee] include the aggravated dam- 
ages by reason of the alleged mal- 
practice. ‘To permit [the 
releasors] to recover in these actions 
would enable them to recover dam- 
ages twice for the same injuries.” 
Retelle v. Sullivan, 191 Wis. 576, 211 
NW 756, 757, 50 ALR 1106. To same 
effect Edmondson vy. Hancock, 40 Ga. 


A, 587, 151 SE 114; Guth v. Vaughan, 
231 Ill. A. 148; Martin v. Cunning- 
‘ham, 938 Wash. 517, 161 P 355, LRA 


1918A 225; Hooyman y. Reeve, 
Wis, 420, 170 NW 282. 


[b] “Whether the master and doc- 
tor were in a technical sense joint 
tort-feasors is not material.” Hooy- 
mee een ae 168 Wis. 420, 170 NW 


[c] Well-considered case.—Guth 
v. Vaughan, 231 fll. A. 143. 


Increase of damages by unskillful 
treatment of physician see Damages 
§ 72 text and notes 56-58. 


Physician’s liability for negligence 
and malpractice generally see Physi- 


168 


note, and of releases of principals*® or sureties*® are 
considered elsewhere in this work. The operation 
and effect. of other releases as releasing or not re- 
leasing persons in various relations will be found in 


cians and Surgeons §§ 100-165. 


75. Purchase v. Seelye, 231 Mass. 
434, 121 NE 413 (where the surgeon’s 
negligence consisted in operating for 
hernia on the wrong side of the in- 
jured releasor). 


76. Andrews v. Davis, 128 Me. 464, 
148 A 684. 


77. See Bills and Notes § 856. 

78. See Bills and Notes § 857. 

79. See Principal and Surety §§ 
302-305. 

80. See Principal and Surety §§ 
306-309. 

81. See cases infra this note. 

[a] Particular releases consid- 


ered.—(1) An employer is released 
from claims of his employee for in- 
juries by adopting a release, made 
for ‘his benefit, given by the employee 
to an insurance company, which paid 
the consideration, even though the 
insurance company be regarded as a 
volunteer or stranger. Reed v. John 
Gill, ete., Co., 201 Mo. A. 457, 212 SW 
43. (2) In an action in claim and 
delivery to recover possession of a 
chattel, where it appears that defend- 
ants are not joint tort-feasors, one 
defendant is not released by an agree- 
ment between plaintiffs and one de- 
fendant, releasing such defendant, but 
not amounting to a retraxit. Drink- 
house v. Van Ness, 202 Cal. 359, 260 P 
869. Retraxit generally see Retraxit 
[34 Cyc 1686]. (3) A release given by 
plaintiff, in a Suit to recover for sery- 
ices in purchasing timberland, of de- 
fendants “and any others interested 
with them,’ from any claims on ac- 
count of the purchase, is a bar to a 
subsequent suit against the grantee 
of the original defendants. Hays v. 
Sound Timber Co., 261 Fed. 571, 29 
ALR 1067. (4) An owner of property, 
sued for brokers’ commissions, is 
properly permitted to bring himself, 
by competent evidence, within the 
scope or legal effect of a release en- 
tered into by plaintiffs with a third 
party, discharging all persons from 
obligation to them arising from or 
occasioned by the purchase or sale of 
the property. Cerf v. McElroy (Tex. 
Civ, A.) 25 SW (2d) 950. (5) An ac- 
tion against an insurance broker for 
damages for failure to secure a policy 
will not be assumed to be barred by 
a release, not in evidence, given by 
plaintiff to another agency through 
which defendant was to procure the 
insurance, Where the amount received 
for the release did not cover defend- 
ant’s loss. Harris v. A. P. Nichols 
Inv. Co., (Mo. A.) 25 SW) @d) 484: 
(6) A release of a government from 
liability for injuries from being shot 
at by its troops while a passenger on 
a rallroad does not absolve the rail- 
road, whether or not the releasor re- 
served his right:against it, where 
judgment against the government 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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[§ 74] 2. Joint or Joint and Several Obligors82— 
At common law, and in the ab- 
sence of statutes providing otherwise,** and subject 


a. General Rules. 


RELEASE 


to limitations to be pointed out,’* a release of one 


would not be enforceable by ordi- 
nary process, but only upon the gov- 
ernment’s voluntarily satisfying it. 
Page v. United Fruit Co., 3 F. (2d) 
747 [rev on other grounds Pat: ee Ble tS 
Co atest 49 Wl wh, eds. 9291. 0 °C) 
Where, in an ‘action by a husband 
for alienation of his wife’s affections, 
an agreement between husband and 
wife, stipulating that defendant is re- 
leased from liability to the husband 
is adjudged void, the fact that de- 
fendant paid money toward the set- 
tlement does not enlarge his rights 
under the agreement. Jenness v. 
Simpson, 84 Vt. 127, 78 A 886. 


82. Cross references: 


Compromise or settlement of joint 
and joint and several liabilities see 
Compromise and Settlement § 33. 

Effect of release of one codbligor on 
right to contribution see Contribu- 
tion § 4 

Joint, several, and joint and several 
ete generally see Contracts §§ 


“Real release’ and “personal dis- 
charge’ see supra § 66 note 32 [b]. 


Release of: 
Coguarantor see Guaranty § 167. 


Tis aie see Principal and Surety 


Joint judgment debtors see Judg- 
ments § 1082. 


Principal or surety see Principal 
and Surety §§ 302-309. 


Prior and subsequent parties to bill 
or note see Bills and Notes §8$§ 
856, 857. 


Satisfaction by one of several joint 
obligors see Accord and Satisfac- 
tion § 31. 


83. Operation of statutes see 
fra text and notes 98-1. 

84. See infra this section. 

85. U. S.—Barnett v. Conklin, 
Fed. 177, 181 [certiorari den 
S. 570 mem, 41 SCt 375 mem, 
ed. 791 mem, and quot Cyc]; 
Wurtz, 13 F. Cas. No. 7,555, 2 Wash. 
ee (on 266; (Wess Vie Thompson, 28 FE. 

Cas. No. 16, 487, Gilp. 61 . 


Ala.—Carroll v. i ed Dil AAS 
579; Elliott v. Holbrook, 33 Ala. 659. 


Ark.—Tancred v. Ft. Smith First 
Nat. Bank, 124 Ark. 154, 187 SW 160; 
Pettigrew Mach. Co. v. Harmon, 45 
Ark. 290; Vandever v. Clark, 16 Ark. 
331. 


Cal.—Armstrong v. Hayward, 6 
Cal: 183 Brown v. Pacific Coast 
Agency, 53 Cal. A.. 788, 200 P 977. 


Colo.—Heckman v. Manning, 4 Colo. 
343. 
Conn.—Abel v. Forgue, 1 Root 502. 


Ga.—Warthen vy. Melton, 132 Ga 
113, 63 SH 832, 131 AmSR 184; Powell 
Vv. ‘Davis, 60 Ga. 70; Campbell v. 
Brown, 20 Ga. 415; Dixie Cotton Co. 
v. Jackson, 25 Ga. A. 149, 102 SE 841. 
But see Hubbard v. Shaw, 10 Ga. A. 
487, 73 SE 855 (the statement of coun- 
sel for plaintiff at the trial that one 
of the codefendants had tendered one 
half of the commissions sued for and 
that none of the costs should be taxed 
against him, does not amount to a 
release of the other defendant). 


T1l.—Clark v. Mallory, 185 Ill. 227, 
56 NE 1099; Parmelee v. Lawrence, 
44 Tll. 405; Benjamin v. McConnel, 9 
Ill. 536, 46 AmD 474; Hem vy. Allen, 
179 Ill. A. 223. 


in- 
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Ind.—Stockton v. Stockton, 40 Ind. 


225; Aylesworth v. Brown, 31 Ind. 


270; Thomas v. Wilson, 6 Blackf. 203; 
McKee v. Harwood Automotive Co., 
(A.) 162 NE 62° [foll Cox v. Har- 
wood Automotive Co., 88 Ind. A. 712, 
163 NE 926]; Gates v. Fauvre, 74 Ind. 
A, 382; 119 NE 155 [cit Cyc]. 

Preah wie oa v. Galland, 3 Greene 


Ky.—Lewis v. Browning, 223 Ky. 


771, 4 SW (2d) 734; Fox v. Hudson, 
150 Ky. 115, 150 SW 49, AnnCas1914A 


832; Williamson v. McGinnis, 11 B. 
Mon. 74, 52 AmD 561; Allin v. Shad- 
burne, 1 Dana 68, 25 AmD 121; Debard 


Vv. Crow, 1 J. J. Marsh. 7, 22) Amb 113. 
See Hunt y. Terril, 7 J. J. Marsh. 67 
(dictum). 

Me.—Merritt v. Bucknam, 
146, 37 A 885; Houston v. 
Me. 418. 

Md.—Booth v. 
569. 


Mass.—Brooks v. Neal, 


90 Me. 
Darling, 16 
Campbell, 15 Md. 


223 Mass. 


467, 112 NE 78; Hale v. Spaulding, 
145 Mass. 482, 14 NE 534, 1 AmSR 
475; Wiggin v. Tudor, 23 Pick. 434; 
Shaw v. Pratt, 22 Pick. 305; Good- 


now v. Smith, 18 Pick. 414, 29 AmD 
600; Averill v. Lyman, 18 Pick. 346; 
American Bank y. Doolittle, 14 Pick. 
123; Tuckerman v. Newhall, 17 Mass. 
581; Ward v. Johnson, 13 Mass. 148. 
Mo.—Hill vy. Alexander, 77 Mo. 296; 
McAllister v. Dennin, 27 Mo. 40. 


Mont.—Collier v. Field, 2 Mont. Aue? 
Collier v. Field, 1 Mont. 612. 


Nebr.—Banking House v. Rose, 78 
Nebr. 693, 111 NW 590; Scofield v. 
Clark, 48 Nebr. 711, 67 NW 754; Lamb 
Vv. Gregory, 12 Nebr. 506, 11 NW 755; 
Neligh v. Bradford, 1 Nebr. 451. 

N. H.—Durell v. Wendell, 8 N. H. 
369; Gould v. Gould, 4 N. H. 173.. 


N. J.—Munyan v. French, 60 N. J. 
Ti 12-36 VAST; ive: iv.) Nelson,” 28 


Ne Joa, 23588 Crane v. Allinieys L5eiINe 
da ae 423; Pierson v. Berry; (Ch:.): 97 
A 275. ; 


N. Y.—Whittemore v. Judd Linseed, 


ete., Oil, 124 -N-Y. 578, 27 NE 244, 21 
AmSR 708: Hood v. Hayward, 124 
N. Y. 1, 26 NE 331, 20 CivProc 47, 26 


AbbNCas 271; Cornell v. Masten, 35 
Barb. 157; Frink v. Green, 5 Barb. 
455; German-American Coffee Co. v. 
O’Neil, 102 Mise. 165, 169 NYS 421; 
Hillas v. Fuller, 143 NYS 15; Abbott 
v. Réyce, 3 NYS 503; Katz v. Schwab, 
9 NYSt 494; Bouchau'd v. Dias, 3 Den. 


238; Catskill Bank v. Messenger, 9 
Cow. 37; Rowley v. Stoddard, 7 Johns. 
207; Thomas v. Thompson, 2 Johns. 
471; Kirby v. Taylor, 6 Johns. Ch. 242. 

Oh.—Sprague v. Childs, 16 Oh. St. 
ON 


Okl.—Harn v. Interstate Bldg., etc., 
Corn Ok e26p else) bo 343 5 [writ sor 
error dism 255 U. S. 563 mem, 41 SCt 
375 mem, 65 L. ed. 787 mem]. 

Or.—Crawford v. Roberts, 8 Or. 324. 

Pa.—Bryant v. Bryant, 295 Pa. 146, 
144 A 904; Burke v. Noble, 48 Pa. 168. 
But see Burson vy. Kincaid, 3 Penr. 
& W. 57 (holding that a release of 
one joint obligor releases all, while 
a release of one of joint and several 
obligors does not). 

Tenn.—Richardson v. McLemore, 5 
Baxt. 586; Evans v. Pigg, 3 Coldw. 
395; Branch vy. Jarrett, 2 Tenn. Civ. 
A. 419, 428 [quot Cyc]. 


Tex.—Mecllhenny Co. v. Blum, 68 
Tex. 197, 4 SW 367; Bridges v. Phil- 
lips, 17 Tex. 128; Pennington v, Bev- 
ering, (Civ. A.) 9 SW (2d) 401 [aff 
(Commns A.) Li SW. (2d) 7725 Clif- 
ton v. Foster, (Civ. A.) 20 SW 1005. 
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of two or more joint debtors or obligors or joint and 
several debtors or obligors releases and discharges 
all,*° at least where such release is without the con- 


Vt.—Robinson v. St. Johnsbury, 
etc., R. Co., 80 Vt. 129, 66 A 814, 9 LRA 
NS 1249, 12 AnnCas 1060. 


W. Va. ford v. Rutherford, 
55 W. Va. 56, 47 SE 240; Maslin v. 
Hiett, 37 W. Va. 15, 16 SE 437. 


Eng.—In re E. W. A., tL90rk 2 K. 
B. 642; Thompson v. Lack, 3 C. B. 540, 
54 ECL 540, 186 Reprint 216; Clay- 
ton v. Kynaston, Salk. 573, 91 Reprint 
483. See Nicholson v. Revill, 4A. & 
1S) yfa Sue OKO RKO alalal Reprint 941 
(so holding as to a “discharge” of 
one joint and several debtor). 


Ont.—Castle v./Bilsky, 50 Ont. L. 
536, 67 DomLR 259; Bogart v. Robert- 
Son, lt Ont. 255, 6 OntWR 896; 
Wood v. Brett 9 Grant Ch. 452. \ 


[a] Reasons for rule.—(1) ‘“Other- 
wise the codebtor, after paying the 
debt, might sue him who had been re- 
leased for contribution, and so, in ef- 
fect, he would not be released at all.” 
Carroll v. Corbittrpabt Ala. oly mosOs 
To same effect Parmelee v. Lawrence, 
44 Ill. 405; McIlhenny Co. v. Blum, 
68 Tex. 197, 4 SW 367; North v. Wake- 
field, 13 Q. B. 536, 66 ECL 536, 116 Re- 
print 1368. But see Tanered Wanekncs 
Smith First Nat. Bank, 124 Ark. 154, 
160; 187 SW 160 (“An unqualified re- 
lease of one of his co-obligors neces- 
sarily deprived . [one of the 
others] of the right of contribution 
and must therefore, as to him, be 
treated as a complete satisfaction of 
the obligation’). (2) “A release is a 
legal formal admission by the creditor 
that the bond is all paid.” Crane v. 
Alling, 15 N. J.-L. 423, 425. (3) “HVv- 
ery man’s deed shall be taken most 
strongly against himself.’ Kirby v. 
Taylor, 6 Johns. Ch. (N. Y.) 242, 250. 


[b] “Whe rule is the same in law 
and equity.”—Hood v. Hayward, 124 
Ne Yew 2 26y NE ool cZOEN YiCivj2roe 
47, 26 AbbNCas 271. See Bishop Con- 
racts § 869 [quot Maslin v. Hiett, 37 
W. Va. 15, 16 SE 437, 440] (‘‘the re- 
lease of one discharges all,—a rule 
which perhaps ordinarily, yet not al- 
ways, prevails in equity as at law’’). 


[ec] Joint and joint and several.— 
There is no distinction between joint 
contracts and joint anid several con- 
tracts, in relation to a release or dis- 
charge. Tuckerman vy. Newhall, 17 
Mass. 581. But see Burson v. Kincaid, 
3 Penr. & W. (Pa.) 57 supra this note. 


{d] Release of one partner dis- 

charges his copartner also. Blliott v. 
Holbrook, 33 Ala. 659; Gray v. Brown, 
22 Ala. 262; Pettigrew Mach. Co. v. 
Harmon, 45 Ark. 290; Williamson v. 
McGinnis, 11 B. Mon. (Ky.) 74, 52 
AmD 561; Rocky Mountain Stud Farm 
Conv. Lunt, 46 Utah 2995 1510 Pb 20k 
See Westcott v. Price, Wright (Oh.) 
220 (so holding as to a discharge of 
fal partner). But see infra note 95 
a]. 
‘ [e] Dormant partner unknown to 
the creditor (1) is discharged by a 
release of all the members of the 
firm (Harbeck v. Pupin, 145 N. Y. 70, 
39 NE 722); (2) or a release of the 
ostensible partner (Willings v. Con- 
sequa,, 30. Cas, No. 17,767, Pets CoC: 
301). 


{[f] Rule applied to particular re- 
leases.—(1) Release of husband or 
wife from bond given jointly. Pierson 
Vv. Berry, GN JeCh.)) 97 eAS 205a8 (2) 
Release of one joint debtor from ar- 
rest. Gould v. Gould, 4 N. H. 173. 
(3) Release of one joint debtor from 
imprisonment. Abel v. Forgue, 1 Root 
(Conn.) 502. (4) Release of one of 
makers of a joint and several note. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sent of the others,*® since the debt is entire and when 
once released can no longer be enforced against any 
The rule as above stated*® has gen- 
erally been limited in its application to technical 
releases, under seal,®® except where the common-law 
efficacy of seals has been abolished by statute,®° or 
to what has been said to be tantamount to a release 
under seal, namely, discharge by operation of law;°+ 
but it has been held that where a parol release is sup- 
ported by sufficient consideration, it is a question of 
intention whether such consideration was given and 
accepted in full discharge of the hability.°? 


party to it.°? 


Huber Mfg. Co. v. Silvers, 85 Nebr. 
760, 124 NW 148, 133 AmSR 689. But 
see Lipe v. Webster, (Tex. Civ. A.) 
278 SW 246; Tinkham v. Wright, 
(Tex. Civ. A.) 163 SW 615 (both hol'd- 
ing that the release of one of the 
makers of a joint and several note 
does not operate as a release of the 
others). See also Bills and Notes § 
855. (5) Release of one or more of 
joint makers of a note. Tancred vy. 
Ft. Smith First Nat. Bank, 124 Ark. 
154, 187 SW 160; Fox v. Hudson, 150 
Ky. 115, 150 SW 49, AnnCasl914A° 8325 
Farmers’ State Bank v. Baker, 116 
Nebr. 541, 219 NW 580; Huber Mfg. 
Co. v. Silvers, 85 Nebr. 760, 124 NW 
148, 138 AmSR 689. But see Bexar 
Bldg., ete., Assoc. v. Lockwood, (Tex. 
Civ. A.) 54 SW 253 (taking a new note 
of one of the joint makers of a note 
does not release the others unless 
there is a positive agreement to that 
effect). (6) Release under seal on part 
payment. Vandever vy. Clark, 16 Ark. 
331. (7) Sealed release of rent. Wig- 
gin v. Tudor, 23 Pick. 434. (8) Where 
one of the obligors of a joint bond 
makes a statutory assignment for the 
benefit of his creditors, the obligee, 
by presenting his claim growing out 
of the bond to the assignee, forfeits 
his right to sue on the bond, and there- 
by releases all the obligors. Munyan 
Ven Mrenen, 60) Nod. Las 12, 7368 ANT 
(9) Where two of three joint promis- 
ors in a note enter into a composi- 
tion agreement under seal with cred- 
itors, to which the holder of the note 
becomes a party, and thereby secure 
a release from further liability on 
the note, the other’ promisor also is 
discharged, there being nothing to 
show an intention on the part of the 
holder of the note to reserve any 
rights against him. Merritt v. Buck- 
nam, 90 Me. 146, 37 A 885. 


{g] Release pro tanto.—(1) Part 
payment of a liquidated claim by one 


debtor discharges neither debtor in 
toto—only pro tanto. Hatzel_ v. 
Moore, 120 Fed. 1015. (2) So a re- 


lease by a creditor of a corporation of 
a stockholder’s liability for debt by an 
instrument under seal discharges the 
corporation and the other stockhold- 
ers to the same extent as the one to 
whom the release is executed is dis- 
charged; thus if the release be of the 
releasee’s proportion of the inidebted- 
ness of the corporation, the corpora- 
tion and other stockholders are only 
released pro tanto. Prince v. Lynch, 
38 Cal. 528, 99 AmD 427, (3) “Where 
the effect is to increase the responsi- 
bility of those who are not included in 
its terms, the release of one or more 
joint, or joint and several debtors, 
operates as a discharge of all the oth- 
ers from the obligation of the debts. 
But, when the effect will be, not to 
increase the responsibility of the oth- 
er obligors, it operates as a release 
pro tanto only.” Schock v. Miller, 10 
Pa. 401, 402 Loverr Milliken y. Brown, 
1 Rawle 391]. (4) Where buyers of 
stock in a horse executed notes for 
the price, on which they were joint- 
ly and severally liable, an instrument 
reciting that the seller, in considera- 
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tion of one of the buyers having 
bought a share, agreed to hold him re- 
sponsible only for his share, even if 
treated as a release, does not dis- 
charge the full obligation. Rumsey 
v. Fox, 158 Mich. 248, 122 NW 526. 


[h] “®he failure of a signatory 
party to a contract to become bound 
by reason of legal inability to. make 
a contract , . does not amount 
to a release of the person from lia- 
bility, an'd therefore cannot, as a re- 
lease of one jointly pound, operate 
as a release to the codbligors.” Wal- 
ton County Bank v. Stanton, 38 Ga. 
A. 591, 144 SE 815, 817. 


[i] Rule limited.—‘‘For that prin- 
ciple to apply, the release must be a 
valid and binding one so as to de- 
stroy the right of the releasor to 
subsequently proceed against the one 
released for any relief growing out 
of the execution of the writing. Un- 
less the release is of such binding ef- 
fect, it will not operate to bar oth- 
er actions on the writing either 
against the one attempted to be re- 
leased or any of his  co-obligors.” 
Lewis v. Browning, 223 Ky. 771, 4 SW 
(2d) 734, 735. See Pennington v. Bev- 
ering, (Tex. Civ. A.) 9 SW (2d) 401 
[aff (Commn. A.) 17 SW (2d) 772] 
infra § 78 note 30 [da] (1). 

[i] Note for rent past due, given 
by one of two colessees, does not re- 
lease the other from the obligation 
imposed upon him by reason of his 
being a lessee in the lease, nor re- 
lieve him from his covenant to pay 
ments) icesner vi. = Tania, soo ids) AS 
285. 


[k] Release of agent ‘does 
lease his principal. Welch v. Corey, 
201 Mass. 165, 87 NE 477, 


Rule applied to judgment debtors 
see Judgments § 1082. 


Rule not applied to discharge by 
composition in bankruptcy see Bank- 
ruptcy § 598 text and note 34. 


86. Tancred v. Ft. Smith First Nat. 
Bank, 124 Ark. 154, 187 SW 160; Lew- 
is v. Browning, 223 Ky. 771, 4 SW 
(2d) 734; Farmers’ State Bank y. Ba- 
ker, 116 Nebr. 541, 219 NW 580; Hu- 
ber 1 Mfg. Co. v. Silvers, 85 Nebr. 760, 
124 NW 148, 133 AmSR 689, 


[a] Change of liability by con- 
sent.—Release of one of four joint 
debtors on payment of part of the debt 
will not release the others where it 
appears that, by consent of the par- 
ties, the former joint liability was 
changed to a separate liability of the 
releasee for part of the debt and of 
the others for the remainder. Miller 
v. Lloyd, 181 Ill. A. 230. 


not re- 


87. See cases supra note 82. 
88. See supra text and note 82. 
89. U. S—Garnett v. Macon, 10 F. 


Cas. No. 5,245, 2 Brock. 185, 6 Call 
ao Va.) 308. Contra Joy v. Wurtz, 13 
Cais. (No. 1505, 26 Wasi. ©. 366. 
Cal.—Armstrong y. Hayward, 6 
Cal. 1838. if 
Me.—Bradford v. Prescott, 85 Me. 
482, 27 A 461; Auburn First Nat. Bank 
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releasee’s coobligors agree prior to the execution of 
the release that the release shall not affect their la- 
bility, they are not discharged thereby.®? 
gors not expressly released may reaffirm and ratify 
their liability notwithstanding the release.°4 
Rule of law, and not rule of construction. 
rule®® has been held to operate, as being a rule of 
law and not of construction, in the face of the ex- 
pression by the releasor of an intention to the con- 
trary, by the express reservation of his rights against 
all the debtors or obligors other than the releasee,?® 
on the ground that such a purpose is repugnant to 


Coobli- 


The 


v. Marshall, 73 Me. 79; 
v. Jordan, 46 Me. 432; 
Sprague, 34 Me. 296; 
Culloch, 4 Me. 421. 


Mass.—-Bemis, v. Hoseley, 16 Gray 
63; Pond v. Williams, 1 Gray. 630; 
Smith v. Bartholomew, 1 Metc. 276, 35 
ahs 365; Shaw v. Pratt, 22 Pick. 


Mo.—Hill v. Alexander, 77 Mo. 296; 
McAllister v. Dennin, 27 Mo. 40. 


N. H.—Berry v. Gillis, 17 N. H. 9, 
43 AmD 584, 


Meise J.—Line v. Nelson, 38 N. J. L. 
358. 


Drinkwater 
McAllester v. 
Walker v. Mc- 


N. Y.—Morgan v. Smith, 70 N. Y. 
Doe Patek Ebum Baa Frink v. Green, 
5 Barb. 455; Hillas v. Fuller, 143 NYS 
tes De. Zeng v. Bailey, 9 Wend. 336; 
Catskill Bank v. Messenger, 9 Cow. 
37; Dewey v. Derby, 20 Johns. 462; 
Rowley v. Stoddard, 7 Johns. 207. 
But see Cornell v. Masten, 35 Barb. 
157 (codebtors of a party freed from 
the debt by force of an estoppel of 
plaintiff are likewise freed, although 
the paper delivered is not a technical 
release, not being un‘der seal). 


Pa.—Greenwald v. Kaster, 86 Pa. 45; 


Burke v. Noble, 48 Pa. 168 [aff 5 

Phila. 526]. 

RL C.—Massey v. Brown, 4 8. C. 
Tenn.—Harvey Vv. Sweasy, 4 

Humphr. 449. 


Tex.—Lancaster v. Brown, 20 Tex. 


154; Bridges v. Phillips, 17 Tex. 128; 
tapes? v. Foster, (Civ. A.) 20 SW 
05. 


Vt.—Seely v. Spencer, 3 Vt. 334. 

See Williamson v. McGinnis, 11 B. 
Mon. (Ky.) 74, 52 AmD 561 (assum- 
ing the rule to be so at common law, 
but holding a seal to be no longer nec- 
essary because of statute). 

Technical release as presupposing 
seal see supra § 1. 

90. See Seals [35 Cyc 1168]. 

91. Morgan v. Smith, 70 N. Y. 537. 

92. Booth v. Campbell, 15 Md. 569; 
McCormick vy. St. Louis, 166 Mo. 315, 


65 SW 1038; In re BE. W, A., [1901] 
2K. B. 642 
93. Collier v. Field, 2 Mont. 205; 


Bronson v. Fitzhugh, 1 Hill (N. Y.) 
185; Rogers v. Hosack, 18 Wend. (N. 
Y.) 819; Goldbeck v. Kensington Nat. 
Bank, 147 Pa. 267, 28 A 565; Burson 
v. Kincaid, 3 Penr. & W. aa Ei 
Massey v. Brown, 4 S. C. 85 

[a] However, a partial payment by 
one of three joint debtors in consid- 
eration of his release from the debt 
inures to the benefit of all, notwith- 
standing a reservation of the credi- 
tor’s rights against the others, who 
agree that Such release shall not be 
construed to operate as a discharge 
of their liability for the debt. Gold- 
beck v. Kensington Nat. Bank, 147 Pa. 
267, 23 A 565. ’ 

94. Bogart v. Robertson, 
L. 295, 6 OntWR 896. 


95. See supra text and note 82. 
96. Gray v. Brown, 22 Ala. 262; 


11 Ont. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the nature of the instrument and void;®’ but there is 
more authority to the effect that where the intention 
of the releasor not to release obligors other than the 
releasee is manifested by such an express reserva- 
tion, it will prevail,®® releases containing such res- 
ervations being frequently construed merely as cove- 
nants not to sue, not releasing the other obligors.®® 
As the strict application of the rule may defeat the 
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avowed intent of the releasor and give an undeserved 


Collier v. Field, 1 Mont. 612; Bower 
v. Swadlin, 1 Atk. 294, 26 Reprint 188; 
Cheatham v. Ward, 1 B. & P. 630, 126 
Reprint 1102; Lacy v.--Kinnaston, 
Holt K. B. 178, 90 Reprint 996, 1 Ld. 
Raym. 688, 91 Reprint 1359, 12 Mod. 
548, 88 Reprint 1510, 2 Salk. 575, 91 
Reprint 484. See Heckman y. Man- 
ning, 4 Colo. 543 (dictum). Branch 
Vv. Jarrett, 2 Tenn. Civ. A. 419, 425 
[quot Cyc]; Williams v. Hitchings, 
10 Lea 326 (both holding that such 
was the rule at common law). But 
see Ex p. Good, 5 Ch. D. 46 (holding 
otherwise as to a receipt in discharge 
of all claims against a partner in 
connection with his firm). Contra 
North v. Wakefield, 13 Q. B. 536, 66 
HCL 536, 116 Reprint 1368; Thompson 
v. Lack, 3 C. B. 540, 54 ECL 540, 136 
Reprint 216. 


97. Collier v. Field, 1 Mont. 612. 
$8. Cal.—Northern Ins. Co. v. Pot- 
ter oo. Cale 157 she BLown-w. Pacific 


mee Agency, 538 Cal. A. 788, 200 P 


Ill.—Parmelee v. Lawrence, 44 Tl. 
405 [dist and not foll Rice v. Webster, 
18 Ill. 331, and Benjamin v. McConnel, 
9 Ill. 536, 46 AmD 474]; Van Meter 
v. Gurney, 251 Ill.’ A. 184. Contra 
Rice v. Webster, 18 Ill. 331; Benja- 
ae v. McConnel, 9 Ill. 545, 46 AmD 


Me.—Bradford v. Prescott, 85 Me. 
482, 27 A 461. } 


Md.—Shriver v. Carlin, etc., Co., 155 
Md. 51, 141 A 434, 58 ALR 767. 


Mass.—Hale v. Spaulding, 145 Mass. 
482, 14 NE 534, 1 AmSR 475. 


N. Y.—Whittemore v. Judd Linseed, 
ete Oil Co. 124 Ne Ye 65 ,e20" NE 
244, 21 AmSR 708; Hood v. Hayward, 
124 N. Y. 1, 26 NE 331, 20 NYCivProc 
47, 26 AbbNCas 271; Honegger v. 
Wettstein, 47 N. Y. Super. 125; Hil- 
las v. Fuller, 143 NYS 15. 


Pa.—Greenwald v. Kaster, 
45; -Burke v. Noble, 48 Pa. 168. See 
Taylor v. Graham, 62 Pa. Super. 246 
(apparently recognizing and support- 
ing rule). 

Ont.—Castle v. Bilsky, 50 Ont. L. 
536, 67 DomLR 259; Bogart v. Robert- 
son, 11 Ont. L. 295, 6 OntWR 896. 


[a] Rule applied to release of 
partner.—Greenwald v. Kaster, 86 Pa. 
45. 


[b] Rule not changed by statute 
providing that “a release of one of 
two or more joint debtors does not 
extinguish the obligations of any of 
the others, unless they are mere guar- 
antors,”’ since ‘‘the statute was a dis- 
tinct departure from the common-law 
rule as to the effect of a general re- 
lease, but did not alter the rule as 
to the effect of a qualified release.” 
Brown v. Pacific Coast Agency, 53 Cal. 
ARES 85) 200 POT) OSs 


[ec] Parol evidence of intent.—An 
intention to reserve rights against the 
releasee’s codebtors cannot be shown 
by parol. Hale vy. Spaulding, 145 
Mass. 482, 14 NE 534, 1 AmSR 475; 
Tuckerman v. Newhall, 17 Mass. 581. 


[d] Express reservation as to one 
ef three codbligors, on release of an- 
other, will not operate ,to prevent the 

release of the third. ‘Tancred y. Ft. 


86 Pa. 


Smith First Nat. Bank, 124 Ark. 154, 
187 SW 160. 
Cross references: 

Intention of parties generally see su- 
pra §§ 58-60. 

Parol or extrinsic evidence to restrain 
effect of release of one of joint 
obligors see Evidence § 1526 note 
44 [ce]. 

Statutory provisions as to intent see 
infra text and note 98 et seq. 


99. See infra § 76. 

100. See infra § 76. 

101. See supra text and note 82. 
162. See statutory provisions. 

[a] In Arizona Rev. St. § 133 ‘“re- 


peals this well-known doctrine of the 
common law, and enacts that the re- 
lease of one joint debtor does not re- 
lease the others.” Starr v. Stiles, 2 
Ariz. 486, 19 P 225, 226. 


[b] In Colorado a statute provid- 
ing that a release of one or more joint 
debtors is a payment on the indebted- 
ness of the full proportionate share of 
such debtor or debtors, and that none 
of the remaining debtors shall be lia- 
ble for more than his proportionate 
share of the indebtedness, presup- 
poses a joint indebtedness afterward 
made several, and is not applicable to 
a debt alleged to have been several 
at its inception. Hosler v. Ireland, 
219 Fed. 489, 185 CCA 201. 


[c] In Georgia (1) under a statute 
providing that “a release sometimes 
results as an operation of law, as 
when a creditor releases another who 
is bound jointly with or primarily to 
the debtor,” the release by the holder 
of a joint and several promissory note 
of one of the makers operates prima 
facie as a release of the others, since 
the holder, although he might have 
brought several suits against the 
makers, was entitled to but one sat- 


isfaction, which discharged the in- 
strument (Middlebrooks vy. Phillips, 
39 Ga. A. 263, 146 SE 653), (2) al- 


though “the amount paid by the per- 
son so released was more than his 
proper share of the indebtedness” 
(Middlebrooks v. Phillips, 39 Ga. A. 
268, 146 SE 653), (3) and “the act of 
the plaintiff in giving such release 
worked a material change in the legal 
relation of the parties, destroying the 
joint character of the liability, and 
thus constituting a breach or repudia- 
tion of the contract” (Middlebrooks 
v. Phillips, 39 Ga. A. 263, 146 SE 653, 
654). (4) Under the statute “an 
agreement whereby one of the joint 
obligors under a contract, without the 
knowledge or consent of the other 
joint obligors, is released from. his 
obligations thereunder, amounts to a 
release of the other obligors” (Red- 
path Chautauquas v. Parks, 33 Ga, A. 
415, 126 SE 551), (5) and “such a con- 
tract of release is not precluded by a 
provision in the first contract that ‘no 
verbal or other agreements are valid 
unless incorporated in writing in this 
contract,’ and that ‘any changes made 
in the above contract by any agent 
of the first party are made subject to 
the approval of’ a named person de- 
scribed as ‘manager’ ”’ (Redpath Chau- 
tauquas v. Parks, 33 Ga. A. 415, 126 
SE; 551). (6) Under the statute, 
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windfall to his debtors, the courts show a decided 
tendency to defeat its operation by construing such 
instruments as covenants not to sue.t°? 

Operation and effect of statutes. 
rule as above stated?°! has been modified or replaced 
by statute in some jurisdictions, principally so as 
to allow the obligee to release one or more of the 
obligors without thereby releasing the others.1°? 


The common-law © 


“where the payee of a promissory 
note, of his own motion, releases one 
of the joint makers, the other is dis- 
charged from liability.’ Ward —v. 
Fleming, 18 Ga. A. 128, 88 SE 899. 
(7) Under a statute providing that 
“if a creditor release one of two joint 
debtors, it operates as a release of 
the other,’ the mere failure to sue one 
of two codbligors does not discharge 
him so as to release the other who is 
suédd, even though the debt is barred, 
as against the former, by the statute 
ee limitations. McCarter v. Turner, 49 
Ane a0 


[d] In Iowa a release to one part- 
ner of his pro rata liability on a firm 
obligation enforceable in this state, 
executed under a statute of a foreign 
state declaring that a release of one 
partner of his pro rata liability on a 
partnership obligation may be made 
without affecting the pro rata liabil- 
ity of his copartners, will operate in 
this state as a release of all the part- 
ners. Seymour v. Butler, 8 Iowa 304. 


[fe] In Kansas a statute provid- 
ing that ‘any person jointly or sev- 
erally liable with others for the pay- 
ment of any debt or demand may be 
released from such liability by the 
creditor and such release shall not 
discharge the other debtors or obli- 
gors beyond the proper proportion 
of the debt or demand for which the 
person released was liable,’’ applies 
to a release of one of several joint 
judgment debtors. Hager v. McDon- 
ald, 65 Fed. 200. 


[f] In Louisiana (1) under a stat- 
ute providing that ‘‘the remission or 
conventional discharge in favor of 
one of the codebtors in solido dis- 
charges all the others, unless the 
creditor has expressly reserved his 
rights against the latter,” a volun- 
tary dismissal by plaintiff as to one 
whom he had alleged to be a debtor 
in solido with a‘second alleged debtor, 
when there was really no debt due to 
plaintiff by the former, is not a “re- 
mission or conventional discharge’ 
which releases the second alleged 
debtor in solido. Hall v. Allen Mfg. 
Cor Los aa. LOMO Sh OOM emn Cap ments 
used in the statute, the words “re- 
mission’”’ and “conventional dis- 
charge’ are Synonymous. Hall v. Al- 
len Mfg. Co:, 133 Las 1079, 63S) 59m. 
(3) The statute applies where there 
is a solidarity as between the codebt- 
ors, and can only be invoked when a 
creditor, by discharging one, deprives 
the codebtor of his recourse upon the 
one discharged. Lynch v. Leathers, 
17> ba tAnn, 108. (4) If there be a 
conflict between such statute and an- 
other, it behooves the court to choose 
which it will follow, and to adhere 
consistently to its choice; and such 
statute rather than another will be 
followed. Fridge v. Caruthers, 156 
La. 746,1018 128. (5) The statute ap- 
plies where to one of two makers of 
promissory notes the holder grants a 
discharge by means of an instrument 
reading: ‘In consideration of ma- 
chinery returned by A and his finan- 
cial condition, he is hereby released 
from further payments on the notes 
given for said machinery.” J. I. Case 
Threshing Mach. Co. v. Bridger, 133 
las tin4, 1631 SS) Sil 9h ee (6) wether stauute 
is not abrogated or repealed with re- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Some statutes provide that the intent of the parties | shall control. 


spect to negotiable instruments, by 
Acts (1904) No. 64, known as the ‘‘Ne- 
gotiable Instruments Act.” J. I. Case 
Threshing Mach. Co. v. Bridger, 133 
La. 754, 63 S 319. (7) Under the stat- 
ute, where it appears that the creditor 
has expressly reserved his right 
against the obligors not released, “‘the 
discharge of one joint obligor does 
not discharge the others, since each 
is liable for his virile portion, and 
each may at any time obtain his dis- 
charge by paying his virile share of 
the obligation.” Drew v. Monroe 
Bank, 125 La. 673, 51 S 683. 


{g] In Mississippi.—(1) Heming- 
way Code § 2169 (Code [1906] § 
2682) providing for compromise with, 
and release of, one or more of joint 
or joint and several debtors is not 
repealed by Negotiable Instruments 
Aet § 119 (Hemingway Code § 2697) 
providing how an instrument is dis- 
charged (Branton v. Crittenden, 145 
Miss. 531, 111 S 150) (2) nor are the 
two statutes in conflict (Branton v. 
Crittenden, supra). (3) Under a stat- 
ute allowing a creditor of joint or 
joint and several debtors to release 
one or more of them without thereby 
releasing the others, and providing 
for the crediting of the whole amount 
paid by the released debtor, if more 
than his ratable share of the whole 
debt, and of the full amount of 
his ratable share if he paid less than 
that, the others being liable for the 
residue; the obligation of parties 
jointly and severally liable on a note 
must be credited with the pro rata 
share of the parties released. Yazoo 
Delta Mortg. Co. v. Harlow, 149 Miss. 
864, 116 S 441; Branton v. Crittenden, 
supra. (4) Statutes as to the effect 
of releasing or taking judgment 
against one joint debtor do not apply 
to grantees of a mortgagor, who, al- 
though assuming to pay the mortgage 
debt, do not become joint debtors with 
the mortgagor to the mortgagee. Gil- 
liam v. McLemore, 141 Miss. 253, 106 
S 99, 438 ALR 79. 


[h] In Missouri (1) a statute al- 
lowing a creditor of two or more joint 
and several debtors ‘‘to compound 
with any and every one or more of his 
debtors for such sum as he may see 
fit, and to release him or them from 
all further liability for such indebted- 
ness, without impairing his right’ to 
collect the balance from the others not 
released, “requires no other or fur- 
ther consideration than the amount 
he is willing to accept to discharge 
the debtor from further liability to 
him in the greater sum for which such 
debtor is legally liable.’”?” Monett State 
Bank v. Rathers, 317 Mo. 890, 297 Sw 
45 [aff (A.) 259 SW 489 and disappr 
and not foll De Buhr vy. Thompson, 
134-Mo. A. 21, 114 SW 557]. (2) The 
statute applies to all debts, whether 
evidenced by note or otherwise (Baker 
v. Hunt, 88 Mo. 405), (3) and toa debt 


due by a copartnership (Grant v. 
Holmes, 75 Mo. 109). 
{il In New York (1) under a 


statute permitting separate composi- 
tions with joint debtors without re- 
leasing those not expressly released, 
and limited by its terms, in the case 
of partnership debtors, to composi- 
tions entered into after the partner- 
ship has been dissolved, a release of 
the partnership obligations given to 
one partner releases the other co- 
partner, if the copartnership is in ex- 
istence at the time of the giving of 
the release. Barber v. Davidson, 62 
Misc. 552, 115 NYS 819 [aff 134 App. 
Div. 962 mem, 119 NYS 1113 mem]. 
(2) Under such statutes, providing 
further that, to discharge a member 
of a partnership, the instrument must 
release or exonerate from all “‘liabil- 
ity incurred by reason of his connec- 


tion with the partnership,’ a release 
of two compounding partners from 
liability in respect of an indebtedness 
which is admittedly the only one in- 
curred by them to the creditor by 
reason of their connection with the 
partnership, operates in accordance 
with the statute to release them with- 
out releasing the other partner, the 
use of the precise language of the 
statute not being necessary. Harbeck 
Vaeupiny 228) IN. SYecdel by 2iby INGE oil, 
(3) The statute applies where action 
is brought as for a definite amount, 
for failure to pay over the proceeds 
of goods agreed to be sold, against 
partners other than those expressly 
released, so that they are not as a 
result released, since, although the ac- 
tion sounds in tort for conversion, the 
release is of joint debtors and not of 
joint tort-feasors. Commercial Nat. 
Bank v. Taylor, 64 Hun 499, 19 NYS 
533. (4) The statute does not apply 
where several persons jointly agree 
to purchase personal property within 
a certain time, and, before such time 
expires, the vendor delivers part of 
the property to one of the buyers, 
and releases him from all liability, 
the relation of debtor and creditor not 
then existing. Van Dam v. Tapscott, 
40 App mice $36; “bite IN Vis D3 4s Cb) 
Where such a statute is in force, it 
will not be inferred that a release, 
relied on, but not given in evidence, 
was absolute and not special and 
limited in its operation and effect, as 
allowed by the statute. Bolen v. Cros- 


by, 49 N. Y¥. 1838. (6) Under such a 
statute, “it is not necessary to the 
validity of a release of one of 


the copartners of a dissolved firm 
from a debt or liability of the partner- 
ship, that he should have made actual 
payment of any part thereof to the 
creditor;” the discharge by the cred- 
itor, in the terms required by the 
statute, may be for any reason. Ben- 
nett v. Buchan, 53 Barb. (N. Y.) 578, 


585. (7) Such a statute applies to 
judgment debtors. Hoffman v. Dun- 
lop, “AmeBarbs aONie Ni) LS. wes ee Le 


statute applies to a release of the 
administrator of a deceased joint tort- 
feasor, so as not to release the surviv- 
ing, joint tort-feasors, where another 
statute provides that actions'may be 
brought against the administrators of 
wrongdoers in the same manner and 
with like effect as actions founded on 
contracts. German-American Coffee 
Co. v. O’Neil, 102 Misc. 165, 169 NYS 
421. (9) A release of one of three 
joint covenantors unconditionally, 
without any reference to the statute, 
does not come within the statute, and 
is a release of all the covenantors. 
Hoffman v. Dunlop, 1 Barb. 185. (10) 
A receipt to one of two joint and sev- 
eral debtors, acknowledging the pay- 
ment of money, and stating that it 
constitutes the payer’s ‘one-half of 
our account” against the joint debtors, 
does not purport to exonerate such 
payer from liability, within the mean- 
ing of the statute, and such effect 
cannot be given to the receipt by evi- 


dence aliunde. Abbott v. Royce, 3 
NYS 503. 
{j] In Ohio (1) ‘‘this rule of the 


common law has been modified 
by statute, in relation to copartners 
and joint debtors, and the discharge 
of one only operates as a partial pay- 
ment.” Sprague v. Childs, 16 Oh. St. 
107, 116. (2) A statute providing 
“that joint debtors may individually 
compromise for their joint indebted- 
ness without impairing the right of 
the creditor to proceed against the 
other joint debtors not so discharged 
. . is in derogation of the common 
law and should receive a strict con- 
struction (Moore v. Pittsburg, etce., 
R. Co., 7 OHNPNS 368, 369, 370) (3) 


[§ 74 


and does not apply to joint tort-feas- 
ors (Moore v. Pittsburg, ete., R. Co., 
supra). 
(k] 
statute providing that 


In the Philippines under a 
“the solidary 


debtor may utilize against the claims. 


of the creditor all the defenses arising 
from the nature of the obligation” 
and employ, with regard to the share 
of the debt for which he may be lia- 
ble, the defenses personally pertain- 
ing to the others, such a debtor may 
utilize the defense of remission and 
the remission of part of the debt by 
the creditor in favor of one or more 
of the solidary debtors.inures to the 
benefit of the others. Inchausti v. 
Yulo, 34 Philippine 978. 


{1] In South Carolina, under stat- 
utes providing that any joint debtor 
may make a_ separate composition 
with his creditor which shall dis- 
charge only the debtor making it, and 
that the release shall not impair the 
creditor’s right of action against any 
other joint debtor, and preserving “‘all 
the rights of a non-compounding joint 
debtor against the creditor,” and giv- 
ing him the right to set up by way of 
discount against the creditor “‘the 
amount compounded by his joint debt- 
or,” the term ‘‘the amount compound- 
ed” means “amount paid,’’ and not the 
compounding debtor’s share of the 
debt. Meyer v. Bouchier, 107 S. C. 
254, 92 SE 471. 

[m] In South Dakota a statute 
providing that ‘‘a release of one of 
two or more joint debtors does not 
extinguish the obligations of any 
of the others, unless they are mere 
guarantors; nor does it affect their 
right of contribution from him” ap- 
plies to the release of one of the joint 
makers of a promissory note. Central 
Banking, etc., Co. v. Pussey, 22 8S. D. 
223, 116 NW 1126. 


[n] In Washington QQ) under a 
statute providmg that ‘‘a negotiable 
instrument is discharged by 


any act which will discharge a sim- 
ple contract for the payment of mon- 
ey,” the release of one of joint and 
several makers of a promissory note 
will release all the others (North Pace. 
Mortg. Co. v. Krewson, 129 Wash. 
239, 224 P 566) (2) and a release of 
three of six tenants in common who 
signed a joint and several note and 
executed a mortgage to secure it will 
prevent any action against them by 
the releasor, and will release from 
the lien of the note and mortgage 
each of their undivided interests in 
the mortgaged premises, and destroy 
all the rights which the releasor may 
have had against the other three not 
released (North Pae. Mortg. Co. v. 
Krewson, supra). 
1. See statutory provisions. 


[a] In Alabama (1) ‘the common- 
law rule as to the effect of a credi- 
tor’s release of one of several joint 
debtors has been qualified” by a stat- 
ute providing that “all receipts, re- 
leases, and discharges in writing 

must have effect according to 
the intention of the parties thereto.’ 
Orr v. Read Phosphate Co., 215 Ala. 
562, 112 S 145, 146. (2) Under such 
statute, a release of a partner from 
any claim against the partnership 
shows an intention on the part of the 
creditor to release the personal obli- 
gation of the releasee, and not to dis- 
charge the debt, recourse upon the 
debt being impliedly reserved. Orr v. 
Read Phosphate Co., supra. (3) “To 
relieve releases from the tech- 
nical artificial operation sometimes 
imported to them at common law, and 
to restrain them with the limit of the 
intention of the parties, the statute 
now declares that they must have ef- 
fect according to such intention.” 


_For later cases, developments anid changes in the law see Annotations, same title and section number. 
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§§ 74-76] 


If the liability is not joint, even though the cred- 
itor is limited to one satisfaction, he may release one 
of the parties from whom he is entitled to satisfac- 
tion without discharging the others.” 


[§ 75] b. Effect of Receipt.® 


A receipt, even if 
in full, to one joint debtor, given upon payment of 
less than an entire liquidated, undisputed or mala 
fide disputed indebtedness, being nudum pactum, does 
not operate as a complete discharge of such debtor,+* 
and a fortiori does not release his codebtors,® but 
the rule is otherwise as to a receipt under seal with- 


RELEASE 


him.’ 


To Sue.’ 


out the expression of any intent to reserve the credi- 


Carroll v. Corbitt, 57 Ala. 579, 581. (4) 
Construction as covenant not to sue 
see infra § 76. 

[b] Im Tennessee (1) the, doctrine 
of the-common law has been modified 
by a statute providing that all re- 
leases shall have effect according to 


the intention of the parties. Rich- 
ardson v. McLemore, 5 Baxt. 586. 
(2) The purpose of such _ statute 


is to cause a_ release to operate 
only ‘to the extent agreed on by 
the parties and [to] have no effect be- 
yond this.” Williams v. Hitchings, 10 
Lea 326, 329. (8) ‘Under the statute, 
a writing, in order to have the effect 
of releasing other codbligors than 
those named, must itself show such 
intention, oral evidence as to such 
intention being incompetent. Branch 
v. Jarrett, 2 Tenn. Civ. A. 419. 


2. McBeth vy. McIntyre, 57 Cal. 49; 
McKeon v. Whitney, 3 Den. (N.-Y.) 
452; Phez Co. v. Salem Fruit Union, 
103 Or. 514, 201 P 222, 25 ALR 1090. 


See Krbel v. Krbel; 84 Nebr. 160, 
120 NW 9385 (a release of one of joint 
and several obligors will release the 
others as to the joint obligation, but 
not as to their several obligations as 
specifically provided in the contract). 


And see cross references supra note 
(QE 

{a] Thus (1) a release of the orig- 
inal lessee of a term of years does not 
discharge his assignee from liability 
to the lessor for rent accrued, prior 
to execution of the release, for the 
original lessee is liable on the con- 
tract, but his assignee is liable be- 
cause of the privity of estate. McKeon 
v. Whitney, 3 Den. (N. Y.) 452. (2) 
Where several fruft growers, by sep- 
arate contracts, agreed with a fruit 
company to deliver their fruit to a 
buyer, to whom the company agreed 
to sell the fruit, a release of one of 
the growers from his contract by the 
company and the buyer does not re- 
lease the other growers from their 
contracts. Phez Co. v. Salem Fruit 
Union, 103 Or. 514, 201 P 222, 25 ALR 
1090. 


3. Receipt as payment see Pay- 
ment §§ 75-83. 

4 See cases infra note 5. 

5. Ark.—Heaslet v. Spratlin, 54 
Ark, 185, 15 SW 461. 

Cal.—Armstrong v. Hayward, 6 Cal. 
183. 

Conn.—Palmer vy. Green, 6 Conn. 14; 
Andrus vy. Andrus, 1 Root 72. 

Iowa.—Rauen v. Prudential Ins. Co., 
129 Iowa 725, 106 NW 198. 

Ky.—Moore v. Gatewood, 5 KyL 777. 

Me.—Ripley v. Crooker, 47 Me. 370, 
74 AmD 49; Dennett v. Lamson, 30 
Me. 223. 

Md.—Commercial, etc., Nat. Bank v. 
McCormick, 97 Md. 703, 55 A 439; 
Middleton Valley Sav. Bank v. Mercer, 
97 Md. 458, 55 A 4385; Campbell v. 
Booth, 8 Md. 107. 

Mass.—Gold Medal Sewing Mach. 
Co. v. Harris, 124 Mass. 206; Sigour- 


bey v. Sibley, 21 Pick. 101, 32 AmD 
48, 


Miss.—Young v. Power, 41 Miss. 


Mo.—McCormick v. St. 166 


Mo. 315, 65 SW 10388. 


N. J.—Shotwell v. Miller, 1 N. J. 
2 De Ashile 


N. Y.—Buckingham v. Oliver, 3 E. 
D.. Smith 129; Schermerhorn . vy. 
Loines, 7 Johns. 311; Rowley v. Stod- 
‘dard, 7 Johns. 207. 


[a] Bule applied even where re- 
ceipt is filed in court and entered upon 
the docket. Campbell v. Booth, 8 Md. 
107. 


Part payment as consideration see 
supra § 16. 

6. Hale v. Spaulding, 145 Mass. 
482, 14 NE 534, 1 AmSR 475. 

7. Benton v. Roberts, 1 Rob. (La.) 
101; Baldwin v. Gray, 4 Mart. N. S. 
(La.) 192, 16 AmD 169. 


8. Covenant not to sue: 

Accommodation payee as not dis- 
charging maker see Bills and Notes 
§ 857 text and note 96. 

Joint judgment debtors see Judg- 
ments § 1082 note 39 [a]. 

Surety as not releasing cosurety see 
Principal and Surety § 310 text and 
notes 81-83. 


Operation of covenant not to sue as 
release see Supra § 70. 

9. See supra § 3. 

10. U.S.—In re Kimbrough-Veasey 
Co., 292 Fed. 757; FEerson v. Sanger, 
8 EF. Cas-No. 4,752, 1 Woodb. & M. 
138; .Garnett v. Macon, 10 F. Cas. 
No. 5,245, 2 Brock. 185, 6 Call (10 Va.) 
308; Tuthill v. Babcock, 24 F. Cas. 
No. 14,275, 2 Woodb. & M. 298.. 

Ala.—Long, v. Gwin, 202 Ala. 358, 
80 S 440. 

Ark.—Pettigrew Mach. Co. v. Har- 
mon, 45 Ark. 290; Bozeman v. State 
Bank, 7 Ark. 328, 40 AmD 291. 


Louis, 


Cal.—Matthey v. Gally, 4 Cal. 62,. 


60 AmD 595. 

Ga.—Kendrick v. O’Neil, 48 Ga. 631; 
Roy v. Georgia R., etc., Co., 24 Ga. A. 
86, 100 SE 46. 

Ill. Parmelee v. Lawrence, 44 Ill. 
405; Addison State Bank v. Gunning 
System, 209 Ill. A. 551. 


Ind.—Mullendore v. Wertz, 75 Ind. 
431, 39 AmR 155; Aylesworth v. 
Brown, 31 Ind. 270. 

Ky.— Williamson v. McGinnis, 11 
B. Mon. 74, 52 AmD 561; Mason v. 
Jouett, 2 Dana 107; Lane v. Owings, 
3 Bibb 247. 

Me.—MecAllester v. Sprague, 34 Me. 
296; McLennan v. Cumberland Bank, 
24 Me. 566; Walker v. McCulloh, 4 
Me. 421. 

Md.—Clopper v. Union 
Harr. & J. 92, 16 AmD 294. 

Mass.—Pond v. William, 1 Gray 
630; Goodnow v. Smith, 18 Pick. 414, 
29 AmD 600; Shed v. Pierce, 17 Mass. 
623; Tuckerman v. Newhall, 17 Mass. 
581. 


Bank, 7 
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tor’s rights against the codebtors.°® 


In Louisiana a receipt to a debtor in solido for his 
part severs the obligation and extinguishes it as to 


[§ 76] c. Effect of Covenant or Agreement Not 
A covenant or agreement not to sue or 
otherwise enforce rights® against one or less than all 
of joint or joint and several debtors or obligors does 
not release the other debtors or obligors, and is not 
pleadable in bar of an action against them;+® but 
any payment made must be eredited as against the 


Mich.—Seligman vy. Pinet, 78 Mich. 
50, 48 NW 1091. 


Mo.—Carondelet vy. 
Mo. 36. 


SoG ree v. Field, 2 Mont. 


Desnoyer, 27 


N. H.—Benton v. Mullen, 61 N..H. 
1265. -Berryev. Gillis; 17 ON. Hie 43 
AmD 584; Snow v. Chandler, 10 N. H. 
92, 34 AmD 140; Durell v. Wendell, 
coe H. 369; Parker v. Holmes, 4 N. H. 

N. J.—Bowne v. Mt. Holly Nat. 
Bank, 45 N. J. L. 360; Line v. Nel- 
son, 38 N. J. L. 358; Crane v. Alling, 
15 N. J. L. 423; Shotwell v. Miller, 
LN Sen ase olor : 


N. Y.—Frink v. Green, 5 Barb. 455; 
Couch v. Mills, 21 Wend. 424; Chen- 
ango Bank v. Osgood, 4 Wend. 607; 
Catskill Bank v. Messenger, 9 Cow. 
37; Phelps v. Johnson, 8 Johns. 54; 
Rowley v. Stoddard, 7 Johns. 207; 
Harrison y. Close, 2 Johns. 448, 3 
AmD 444; Miller v. Fenton, 11 Paige 
18; Kirby v. Taylor, 6 Johns. Ch. 242. 


N. C.—Braswell v. Morrow, 195 N. 
C. 127, 141 SE 489; Sandlin v.- Ward, 
94 N. C. 490; Winston v. Dalby, 64 
NE aCe 2:99), 


N. D.—Security State 
Groen, 230 NW 298. 

Okl.—Harn v. Interstate Bldg., ete., 
Cony TM OKI 2165) Wiss P3438 fw rion 
error dism 255 U. S. 563 mem, 41 SCt 
375 mem, 65 L. ed. 787 mem]. 


Pa.—Gregg v. Hilsen, 12 Phila. 348. 


Tex.—Bates v. Wills Point Bank, 11 
Mex Civ eA miles Oca VEO: 


Vt.—Pinney v. Bugbee, 13 Vt. 623; 
Brown v. Marsh, 7 Vt. 320; Spencer 
v. Williams, 2 Vt. 209, 19 AmD 711. 


Va.—Ward v. Johnson, 6 Munf. (20 
Va.) 6, 8 AmD 729. 


W. Va.—Bloss v. Plymale, 3 W. Va. 
393, 100 AmD 752. 


Eng.—Swire v. Redman, 1 Q. B. D. 
536; Walmesley v. Cooper, 11 A. & BE. 
216, 39 ECL 136, 113 Reprint 398; 
Solly v. Forbes, 2 B. & B. 38, 6 ECL 
27; Lacy v. Kinnaston, Holt K. B. 
178, 90 Reprint 996, 1 Ld. Raym. 688, 
91 Reprint 1359, 12 Mod. 548, 88 Re- 
print 1510, 2 Salk. 575, 91 Reprint 484; 
Hutton v. Eyre, 6 Taunt. 289, 1 ECL 
618, 128 Reprint 1046; Dean v. New- 
hall, 7 T. R. 168, 101 Reprint 1326. 
eg re WW OOd WV Brett, 9) (Grant Ch. 


Newfoundl.—Munn vy. 


Bank v. 


Newfound- 


ye Mar. Assur. Co., 4 Newfoundl. 
ie 
[a] Reason for rule.—‘‘ Where 


there are two obligors, a covenant not 
to sue one will not be construed as 
a release, because that would dis- 
charge the other also; and it cannot 
be inferred from such a covenant that 
it was the intention to discharge the 
debt.”” Parker v. Holmes, 4 N. H. 97, 
98. To same effect Mason v. Jouett, 
2 Dana (Ky.) 107; Couch v. Miller, 21 
Wend. (N. Y.) 424; Hutton v. Byre, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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other codbhigors.14 


6 Taunt. 289, 1 ECL 618, 128 Reprint 
1046. 


{b] Bule applied in equity.—Fer- 
son v. Sanger, 8 F. Cas. No. 4,752, 1 
Woodb. & M. 138. 

[c] Rule applied to particular 
agreements.—(1) Agreement not to 
collect debt out of property of debtor. 
Miller v. Fenton, 11 Paige (N. Y.) 18. 
(2) Agreement not to levy execution. 
Bates v. Wills Point Bank, 11 Tex. 
Civ. A, 73, 32° SW 339. (3) Agree- 
ment not to sue for a limited time. 
Mullendore v. Wertz, 75 Ind..431, 39 


AmR 155. (4) Agreement to exoner- 
ate debtor. Frink v. Green, 5 Barb. 
(N. Y.) 455. (5) Bond of indemnity. 


Shotwell v. Miller, 1 N. J. L. 81. (6) 
Bond of indemnity given by the cred- 
itor against one half of the debt, up- 
on payment by a joint debtor of the 
other half. Crane y, Alling, 15 N. J. 
L. 423. (7) Covenant not to levy ex- 
ecution. McLellan v. Cumberland 
Bank, 24 Me. 566. (8) Covenant to 
indemnify. Kendrick vy. O’Neil, 48 
Gas 63d, (9) Covenant to procure 
and cancel a note. Phelps v. John- 
son, 8 Johns. (N. Y.) 54. (10) Gen- 
eral bond of indemnity against debts. 
Berry v. Gillis, 17 N. H. 9, 43 AmD 
584.. (11) A covenant by a creditor 
to save one of several joint debtors 
from further payment does not dis- 
charge the others, nor does it operate 
as a release of the covenantee, even 
if apt and technical words of release 
are used, it appearing that a release 
of the whole debt was not intended. 
Benton v. Mullen, 61 N. H. 125. 


[d] No distinction whether obliga- 
tion joint or joint and several.—‘'The 
distinction between a covenant not to 
sue one of several covenantors, where 
the obligation is joint and several, 
and when joint only, was noticed and 
repudiated by Gibbs, J., in Hatton v. 
Byre, 6 Taunt. 289, 1 ECL 618, 128 
Reprint 1046. The latter was 
considered as standing upon equally 
solid reasons with the former.’ 
ate v. Mills, 21 Wend. (N. Y.) 424, 

26. 


[fe] An agreement with some of 
the joint makers of a joint and sev- 
eral note to sue only the other mak- 
ers and to assign the judgment re- 
covered to the promisees to avoid the 
necessity of suits for contribution is 
not a release of the obligors not sued. 
@arter v. Long, 125 Ala. 280, 28 S 74. 


[f] An “indirect understanding” 
that a deficiency decree to be obtained 
in the future in a pending suit is not 
to be “enforced or pushed” against 
one obligor is not an absolute and con- 
ditional release, and will not release 
him or his coébligors. Greenleaf v. 
Feinberg, 210 Ill. A. 271. 


J elere sg oe ca Veasey Co., 
292 Fed. 757. 

3 Fe OM 
298 Fed. 121. 

Cal.—Matthey v. Gally, 4 Cal. 
60 AmD 595. 

Me.—McAllester v. 
296. 


62, 


Sprague, 34 Me. 


If an action is brought by the 
ereditor in violation of his agreement, the covenantee 
may sue on the covenant for damages.?” 
ments containing covenants not to sue and providing 
that if suit be brought the covenant shall be a bar 
and operate as a release have been construed as cove- 
nants not to sue,t® at least where it is expressly stip- 
ulated that the covenant is not to discharge the other 
obligors;1* and likewise releases of one joint debtor 
or obligor wherein the creditor reserved his right 
against the others have been construed as covenants 


| Music Co. v. .Basham, 


RELEASE 


Instru- 


vo Union| Bank, “7 


Harr, & J. 92, 16 AmD 294. 

Ont.—Wood v. Brett, 9 Grant. Ch. 
452. 

13. Crane v. Alling, 15 N. J. L. 423; 
Couch v. Mills, 21 Wend. (N.. ¥.) 424; 
Dean v. Newhall, 8 T. R. 168, 101 Re- 
print 1326. . 


[a] TYhus, a covenant executed by 
plaintiff after commencement of suit 
that he will not sue or levy on the 
property of one of several makers of 
the note, and in case any proceeding 
be had, continued, or prosecuted, that 
the covenant shall be deemed to all 
intents and purposes a release to such 
maker of the note, will be held a mere 
covenant not to sue which cannot be 
pleaded as a release in bar of a re- 
covery against all the makers. Couch 
v. Mills, 21 Wend. (N. Y.) 424. 

14. Bowne v. Mt. Holly Nat. Bank, 
AO ING a0. 

15. Ala.—Long v. Gwin, 
858, 80 S 440 [cit Cyc]. 

Ark.—Pettigrew Mach. Co. v. Har- 
mon, 45 Ark. 290. 

Ill.—Dupee v. Blake, 148 Ill. 453, 
35 NE 867; Parmelee v. Lawrence, 44 
Ill. 405; Nickerson v. Suplee, 174 Il. 
A, 136, 139 [eit Cyc]. 


202 Ala. 


+ Me.-—Bradford v. Prescott, 85 Me. 
482, 27 A 461. 
N.:J.—Roseville Trust Co. v. Mott, 


85 N. J. Eq. 297, 96 A 402. 

N. Y.—German-American Coffee Co. 
v. O’Neil, 102 Misc. 165, 169 NYS 
421; Matthews v. Chicopee Mfg. Co., 
ZO wep oupems cele 
Prin C.—Russell v. Adderton, 64 N, C. 

(6 


Okl.—Harn v. Interstate Bldg., etc., 
Cort Ole 265. LSe Pes 4ae> ewirit. oe 
error dism 255 U. S. 563 mem, 41 SCt 
375 mem, 65 L. ed. 787 mem]. 


ea ennington v. Bevering (Civ. 
A.) 9 SW (2d) 401 [aff (Comman. -A.) 
17 SW (2d) 7727; Will A. Watkin 
48 Tex. Civ. A. 
Elgin City Banking 
(Civ, AD w3d) SW gosh 
Merchants’ Nat. Bank v. McAnulty 
(Civ. A.) 81 SW 1091. 

Eng.—Ward v. New. Zealand Nat. 
Bank, Ltd., 8 App. Cas. 755; In re 
E. W. A., [1901] 2 K. B. 642; Rice v. 
Reed, [1900] 1 De Bae Dick sve 
Mayeu, [1892] 2 Q. B. 512; North v. 
Wakefield, 18 Q. B. 536, 66 ECL 536, 
116 Reprint 13868; Bateson v. Gos- 
ling, Wa Rot Cc. Pods iSolly-v., Forbes, 
2B. & B. 38, 6 BCL 27, 129 Reprint 
871; Willis v. De Castro, 4 C. B. N. S. 
216, 93 ECL 216, 140 Reprint 1066; 
Price v. Barker, 4 EF. & B. 760, 82 ECL 
760, 119 Reprint 281; Hutton v. Eyre, 
6: ‘Taunt. 289, 1 H Ch 618, 128 Reprint 
1046; Dean v. Newhall, 8 T. R. 168, 
101 Reprint 1326. 


“The weight of the modern author- 
It1eS Mis Aan in favor of the 
rule, that where the release 
of one of several obligors shows up- 
on its face, and in connection with 
the surrounding circumstances, that 


505, 106 SW 784; 
Co. v. Self, 


not to sue in order to effectuate the apparent inten- 
tion of the parties,!® at least if it is not under seal.1° 
In general, the modern tendency is to construe in- 
struments in the form of releases as covenants not 
to sue in order to carry out the intention of the par- 
ties as appearing from the context and the surround- 
ing circumstances.?? 

However, a covenant to cancel a joint note amounts 
to a release because performance of the covenant dis- 
charges the obligation.** 


[§ 77] 3. Joint Tort-Feasors1®°—a. General Rules. 


e Ne 


[§§ 76-77 ¥ 


it was the intention of the parties 
not to release the co-obligors, such 
intention, as in the case of other writ- 
ten contracts, shall be carried out, 
and to that end the instrument -shall 
be construed as a covenant not to 


ria Parmelee v. Lawrence, 44 Ill. 
[a] Rule limited.—‘It will gen- 


erally be found upon an ex- 
amination of the cases which uphold 
this doctrine, that the principal, or 
obligor, as to whom there is a cove- 
nant not to sue, and the surety, or. 
co-obligor, against whom the remedy 
of the creditor is reserved, are sign-" 
ers of, or parties to, the same obli- 
gation.” Dupee v. Blake, 148 Ill. 453, 
465, 35 NE 867. 


Rule applied to release of surety 


see Principal and Surety § 310 text 
and note 83, 2 
16. Shriver v. Carlin, ete., Co., 155 


Md. 51, 141 A 434, 58 ALR 767. 

17. Ill—Nickerson y. Suplee, 
DEAR d6s 

Me.—Bradford v. Prescott, 85 Me. 
482, 27 A 461. 

Md.—Shriver v. Carlin, etc., Co., 155 
Md. 51, 141 A 434, 58 ALR 767. 

N. J.—lLine v. Nelson, 38 N. J. L. 
358. 

N. C.—Russell v. Adderton, 64 N. 
(Spee ali 

N. D.—Security State 
Groen, 230 NW 298. 

Ok].—Harn vy. Interstate Bldg., ete., 
Co., 77 OK 266, 188 RP 843-fwrit sor 
error dism 255 U. S. 563 mem, 41 SCt 
375 mem, 65 L. ed. 787 mem]. 


Eng.—Solly v. Forbes, 2 B. & B. 38, 
6 ECL 27, 129 Reprint 831; Price 
v. Barker 4 E. & B. 760, 82 ECL 760; 
Kearsley v. Cole, 16 M. & W. 128, 153 
Reprint 1128. 

“The first construction [of the in- 
strument as a release] in most cases 
disappoints the intention of the par- 
ties, and carries the legal effect of the 
instrument beyond their meaning; 
for which reason the Courts incline 
to adopt the construction which gives 
to the instrument the effect merely of 
a covenant not to sue.” Russell v. 
Adderton, 64 N. C. 417, 420. 


fa] Thus an instrument by which 
plaintiff agrees that, if he recovers a 
judgment, he will resort to certain 
of the judgment debtors first, but re- 
serves his rights as against the oth- 
ers if the total is not realized from 
those first resorted to, will be con- 
strued as a covenant not to sue, rath- 
er than as a release. Security State 
Bank v. Groen, (N..D.) 230 NW 298. 


18. Phelps v. Johnson, 8 Johns. 
CN. Y.) 54. 
19. Cross references: 

Compromise or settlement of joint 
and joint and several liabilities see 
Compromise and Settlement § 33. 

Dismissal as to part of defendants 
in actions ex delicto see Dismissal 
and Nonsuit § 387 

Joint and several liability in tort gen- 
erally see Torts [38 Cyc 483]. 
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Although there is some authority to the contrary,?° 
the general rule is that at common law, and in the 
absence of statutes providing otherwise,*! and sub- 
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ject to limitations to be pointed out,?? a valid re- 


Satisfaction by one of several joint 
wrongdoers see Accord and Satis- 
faction §§ 29, 30. 


20. Cain v. Quannah Light, etc., 
Co... 131 OK 25, 20% PP 641;5- Tulsa-v- 
McIntosh, 90 Okl. 50, 215 P 624; 
Bland v. Lawyer-Cuff Co., 72 Okl. 885, 
ATS P 885, 889. 

“The earlier cases are somewhat 
eommitted to the doctrine that a re- 
lease of one or more joint tort- 
feasors was a release of all, but this 
doctrine has been modified and chang- 
ed by the weight of modern authori- 
ties, and our courts and the weight 
of authorities are committed to the 
opposite rule; that is, that a release 
of one joint tort-feasor is not a re- 
lease at all.” Bland v. Lawyer-Cuff 
Co., supra. 

[a] Reason for rule—“It is the 
purpose of the law, and its very in- 
tent, that every wrongdoer should be 
individually liable to see that the 
party injured by his tort be compen- 
sated. There is no common-law rule 
or statutory enactment which implies 
a suretyship between joint tort-fea- 
sors, or any privity between them and 
the party injured by their tort. 
Though a settlement for compensa- 
tion between one joint tort-feasor 
judgment debtor and the injured par- 
ty will, in part, compensate the in- 
jured party, and thus reduce the dam- 
ages that the other judgment debtor 
is obligated to pay, such a settlement, 
and the consequent release of one 
joint tort-feasor judgment debtor, 
does not release others liable at law 
to see the injured party fully com- 
pensated.” Tulsa v. McIntosh, 90 
Okl. 50, 215 P 624, 625. 


21. Operation of statutes see infra 
text and notes 51 et seq. 


22. See infra this section. 


23.) | Us, S.—Chicago; etc; “BR, Cor v. 
Warner, 12801 Us) S.. 452,936, SCt, 135, 
60 L. ed. 379; American R. Express 
Go. v. Stone, 27°E.. (2d).. 8,66 ALR 
202; Pacific States Lumber Co. v. 
Bargar, 10 F. (2d) 335; Spiess v. 
Sommarstrom Ship Bldg. Co., 272 
Fed. 109; Kirkland v. Ensign-Bick- 
ford Co., 267 Fed. 472; Tanana Trad- 
ing Co. v. North American Trading, 
ete., Co., 220 Fed. 788, 136 CCA 389; 
The St. Cuthbert, 157 Fed. 799; Carey 
v. Bilby, 129 Fed. 203, 63 CCA 361. 


Ala.—Thompson v. Nashville, etc., 
R. Co., 160 Ala. 590, 49 S 340; Smith 
v. Gayle, 58 Ala. 600. 


Ark.—Magnolia ‘Petroleum Co. v. 
McFall, 178 Ark. 596, 12 SW (2d) 15; 
Goleman v. Gulf Refining Co., 172 Ark. 
428, 289 SW 2; Montgomery v. Erwin, 
24 Ark. 540. 


Cal.—Chetwood v. California Nat. 
Bank, 113 Cal. 414, 45 P 704; Tomp- 
kins v. Clay St. R. Co., 66 Cal. 163, 4 
P 1165. 

Colo.—Ducey v. Patterson, 37 Colo. 
216,.86 P 109, 119 AmSR 284, 9 LRA 
NS 1066, 11 AnnCas 393; Denver, etc., 
R. Co. v. Sullivan, 21 Colo. 302, 41 P 
501. 


Conn.—Dwy v. Connecticut Co., 89 
Conn. 74, 92 A 8838, LRA1915E 800, 
AnnCas1918D 270; Allen v. Ruland, 
79 Conn. 405, 65 A 138, 118 AmSR 146, 
8 AnnCas 344; Ayer v. Ashmead, 31 
Conn. 447, 88 AmD 154. See Miller 
v. Perlroth, 95 Conn. 79, 110°A. 535 
(so holding as to a discharge of one 
of several joint tort-feasors). 


Fla.—Louisville, ete., R. Co. v. Al- 
Jen, 67 Fla. 257, 65 S 8, LRA1915C 20 


(cit Cyc]. 


Ill.—Waener v. Chicago, etc., R. Co., 
265 Ill. 245, 106 NE 809, AnnCas1916A 
778 [aff 180 Ill. A. 196]; Wallner v. 
Chicago, Cons. Tract. Co., 245 Ill. 148, 
91 NE 1053; Mooney v. Chicago, 239 
Ill. 414, 88 NE 194; West Chicago St. 
R. Co. v. Piper, 165 Ill. 325, 46 NE 
186; Chicago v. Babcock, 143 Ill. 358, 
32 NE 271; Gilbert v. St. Louis, etc., 
R. Coy; 220) Til. Avs51; Gore® v.~Hen- 
rotin, 165-11. A.--222; Stanley —v: 
Leahy, 87 Ill. A. 465; Western Tube 
Co. v. Zang, 85 Ill. A. 63. See Petro- 
yeanis v. Pirola, 205 Ill. A. 310. 


Ind.—Cleveland, etc., R. Co. v. Hil- 
ligoss, 171 Ind. 417, 86 NE 485, 131 
AmSR 258; Brown v. Kemp, 71 Ind. 
Ase 281) 124 NES 77 7. 


Iowa.—Middaugh v. Des Moines Ide, 
etc., Co., 184 Iowa 969, 169 NW 395: 
Ryan v. Becker, 136 Iowa 273, 111 
NW 426, 14 LRANS 329; Snyder v. 
Mutual Tel. Co., 185 Iowa 215, 112 
NW 776, 14 LRANS 321; Atwood v. 
Brown, 72 Iowa 723, 32 NW 108: Long 
v. Long, 57 Iowa 497,-10 NW 875; 
Turner v. Hitchcock, 20 Iowa 310. 


Kan.—Westbrook v. Mize, 35 Kan. 
299, 10 P 881. See Rasnic v. Wichita, 
126 Kan. 98, 267 P 21 (release of an 
electric company ‘‘and all persons and 
corporations to whom [it] might be 
held liable directly or indirectly, be- 
cause of or in consequence of said 
injuries,’ releases the city to which 
the company is under liability). 


Ky.—Louisville Gas, ete, Co. v. 
Beaucond, 188 Ky. 725, 224 SW 179. 
Me.—Gilpatrick v. Hunter, 24 Me. 


18, 41 AmD 370. 


Md.—Bradford v. Harford Bank, 145 
Md. 653, 128 A 899; Murphy v. Penni- 
man, 105 Md. 452, 66 A 282, 121 AmSR 
583; McShane v. Howard Bank, 73 
Md. 136, 20 A 776, 10 LRA -552; 
ee v. Lee, 45 Md. 60, 24 AmR 


Mass.—Muse v. De Vito, 243 Mass. 
384, 137 NE -730; Cormier v. Wor- 
cester Cons. St. R. Co., 233 Mass. 193, 
125 NE 549; Clark v. New England 
Tel., etc., Co., 229 Mass. 1, 118 NE 
348; Boston Supply Co. v. Rubin, 214 
Mass. 217, 101 NE 133; Matheson v. 
O’Kane, 211 Mass. 91, 97 NE 638, 39 
LRANS 475, AnnCas1913B 267; Hor- 
gan v. Boston El. R. Co., 208 Mass. 
287, 94 NE 386; Brewer v. Casey, 
196 Mass. 384, 82 NE 45; Pickwick 
v. McCauliff, 193 Mass. 70, 78 NE 
730, 8 AnnCas 1041; Aldrich v. Par- 
nell, 147 Mass. 409, 18 NE 170; Leddy 
v. Barney, 139 Mass. 394, 1 NE 107; 
Goss v. Ellison, 136 Mass. 503; Stone 
v. Dickinson, 7 Allen 26; Stone v. 
Dickinson, 5 Allen 29, 81 AmD 727; 
Brown v. Cambridge, 3 Allen 474. See 
Gold v. Boston El. R. Co., 244 Mass. 
144, 138 NE 251 (apparently support- 
ing rule). 

Mich.—Moffit v. Endtz, 232 Mich. 2, 
204 NW 764; Sunlin v. Skutt, 133 
Mich. 208, 94 NW 733; McBride v. 
Scott, 132 Mich. 176, 93 NW 243, 102 
AmSR 416, 61 LRA 445. 


Minn.—Joyce WA Massachusetts 
Real Est. Co., 173 Minn. 310, 217 NW 
337; Hartigan v. Dickson, 81 Minn. 
284, 83 NW 1091. See Davis v. Moses, 
172 Minn. 171, 215 NW 225 (so hold- 
ing as to a discharge). 

Miss.—Waterman-Fouke Lumber 
Co. v. Miles, 135 Miss. 146, 99 S 759. 


Mo.—Clark v. Union Electric Light, 
ete., Co., 279 Mo. 69, 213 SW 851; Chi- 
cago Herald Co. v. Bryan, 195 Mo. 574, 
92 SW 902; Hubbard v. St. Louis, 
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lease of one joint tort-feasor releases all the joint 
wrongdoers, and is a bar to a suit against any of 
them for the same wrong,?? because a release oper- 


ete., R. Co., 173 Mo. 249, 72 SW 1073; 
Dulaney v. Buffum, 173 Mo. 1, 73 SW 
125; McKim v. Metropolitan R. Co., 
196 Mo. A. 544, 196 SW 433; McDon- 
ald v. Goddard Grocery Co., 184 Mo. 
A. 432, 171 SW 650; Himmelberger- 
Harrison Lumber Co. v. Dallas, 165 
Mo. A. 49, 146 SW 95; Laughlin v. 
Excelsior Powder Mfg. Co., 153 Mo. 
A. 508, 134 SW 116. 


Nebr.—Fitzgerald v. Union Stock 
Yards Co., 89 Nebr. 398, 131 NW 612, 
33 LRANS 983. 


N. H.—Masterson v. Berlin St. R. 
Co., 83 N. H. 190, 139 A 753; Wheat v. 
Carter, 79 N. H.-150, 106 A 602: Car- 
penter v. W. H. McElwain Co., 78 
N. H. 118, 97 A 560; Snow v. Chand- 
ler, 10 N. H. 92, 34 AmD 140. 


N. Y.—McNamara v. Eastman 
Kodak: (Co. 23:2) No) Ye. 18.4337 Ni tS): 
Walsh v. New York Cent., etc. R. 
Co., 204 N. Y. 58, 97 NE 408, 87 LRA 
NS 1137; Gilbert v. Finch, 173 N. Y. 
455, 66 NE 133, 93 AmSR 623; Morgan 
v. Smith, 70 N. Y. 537; Irvine~v. 
Millbank, 56 N. Y. 635; Barrett v. 
Third Aver: Ri Co.5° 45. Ne SYA. N62s4 
Wilder v. Pennsylvania R. Co., 217 
App. Div. 661, 217 NYS~56; Rizzuto 
v. U. S. Shipping Bd. Emergency 
Fleet Corp., 213 App. Div. 826, 210 
NYS 482;.-Casey v. Auburn Tel. Co., 
155 App. Div. 66, 139. NYS 579; 
Johanson v. New York, 71 App. Div. 
561, 76 NYS 119; Delong v. Curtis, 
35 Hun 94; German-American Coffee 
Co. v. O’Neil, 102 Misc. 165, 169 NYS 
421; Meyers v. Acker, etc., Co., 65 
Misc. 576, 120 NYS 828; Bronson v. 
Fitzhugh, 1 Hill 185; Parsons v. 
Hughes, 9 Paige 591. 

N. C.—Massey v. North Carolina 
Public™ Serv.) Co;,., 196) NG. 299, 4145 
SE 561; Braswell v. Morrow, 195 N. 
C, 127, 141 SE 489; Slade v. Sherrod, 
175 N. C. 346, 95 SE 557; Mason v. 
Stephens, 168 N. C. 370, 84 SE 527; 
Sircey v. Hans Rees Sons, 155 N. C. 
296, 71 SE 310; Howard v. J. H. Har- 
ris Plumbing, etc., Co., 154 N. C. 224, 
70 SE 285; Burns v. Wonble, 131 
N. C. 173, 42 SE 573. 


Oh.—Fllis _v. Bitzer, 2 Oh. 89, 15 
AmD 534; Heyndricks v. Faudel, 16 
Oh. Cir. Ct. Ni S. 26; Bailey v. Berry, 
3 Oh. Dec, (Reprint) 483, 8 AmLReg 
NS 270; Semeraro v. Cleveland, 21 
OhNPNS 26; Moore v. Pittsburg, ete., 
R. Co., 7 OhHNPNS 368. See Ford Mo- 
tor Co. v. Barry, 30 Oh. A. 528, 165 
NE 865 (so holding as to law of 
Michigan). 

Or.—Ingram v. Carlton Lumber Co., 
77 Or. 633, 152 P 256; Stires v. Sher- 
wood, 75 Or. 108, 145 P 645. 


Pa.—McLaughlin vy. Monaghan, 290 
Pa. 74, 138 A 79; Ridgeway v. Sayre 
Hlectric Co., 258 Pa. 400, 102 A 123; 
Conway v. Pottsville Union Tract. Co., 
253 Pa. 211, 97 A 1058; Smith v. Royd- 
house, 244 Pa. 474, 90 A 919; Peter- 
son v. Wiggins, 230 Pa. 681, 79 A 
767; _Williams vy. Iue Bar, 141 Pa. 
149, 21 A 525; Seither v.: Philadel- 
phia Traction Co., 125 Pa. 397, 17 A 
338, 11 AmSR 905, 4 LRA 54; Gregg 
v. Hilsen, 12 Phila. 348. Contra De- 
rosa v. Hamil, 38 Pa. Dist. 404, 14 
Paz Cor 307. 

Tenn.—Smith v. Dixie Park, 
Co., 128 Tenn. 112, 157 SW 900. 

Tex.—McGehee v. Shafer, 15 Tex. 
198; Fort Worth Gas Co. v. Bragg, 
(Civ. A.) 297 SW 244 [rev on other 
grounds (Commn. A.) 2 SW (2d) 276]; 
Hunt v. Ziegler, (Civ. A.) 271 SW 936 
[aff (Commn, A.) 280 SW 546]; St. 
Louis, etc, R. Co. v. Bass, (Civ.: A.) 
140 SW 860. 


etc., 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ates to extinguish the cause of action,?* and because 
an injured person is entitled to but one satisfaction, 
It has been held that a 


from whatever source.?° 


Utah.—Gibbs v. Redman Fireproof 


Storage Co., 68 Utah 298, 249 P 1032. 

Vt.—Robinson v. St. Johnsbury, 
ever, Ra, Coel 80n Vite 129, 66eAr sia. 9 
LRANS 1249; Dufur v. Boston, etc., 
Re Cor tbs Vt... 165, 53: A» 1068; Hast- 
man vy. Grant, 34 Vt. 387; Brown Vv. 
Marshi%-Vt.. 320. 

Va.—Ruble vy. Turner, 2 Hen. & M. 


CIZMVia.) 38s 

Wash.—J. E. Pinkham Lumber Co. 
v. Woodland State Bank, 286 P 95; 
Sunset Copper Co. v. Black, 125 Wash. 


565, 217 P 5; Betcher v. Kunz, 112 
Wash. 563, 192 P 955; Abb v. North- 
ern Pac. R. Co., 28 Wash. 428, 68 P 
954, 92 AmSR 864. 

WwW. Va 


393, 100 AmD 752. 


Wis.—Kropidlowski v. Pfister, etc., 
Leather Co., 149 Wis: 421, 135 NW 
839, 39 GRANS 509; Ellis v. Esson, 


50 Wis. 138, 6 NW 518, 36 AmR 830. 
Wyo.—Natrona Power Co. v. Clark, 
31 Wyo. 284, 225 P 586. 


Eng.—Thurman y. Wild, 11 A. & E. 


453, 39 ECL 252, 113 Reprint 487; 
Phillips v. Claggett, 11 M. & W. 84, 
152 Reprint 725; Cocke v. Jennor, 


Hob. 66, 80 Reprint 214. 


Que.—Cadieux v, Laplante, 14 Que. 
Super. 446. 


And see cases infra note ‘27. 


{a] Reasons for rule.—(1) “Ina 
joint tort each is liable for the 
whole damage, and there can be no 
separate estimate of the injury com- 
mitted by each. The injured person 
has but one cause of action, and, 
while he may prosecute his action 
against all or only one of the 
wrongdoers, he cannot split. his 
cause.” Laughlin v. Excelsior Pow- 
der Mfg. Co., 153 Mo, A. 508, 134 SW 
116, 118. (2) ‘‘The reason why a re- 
lease of one discharges all is, that it 
legally imports full payment, and, be- 
ing under seal, its consideration can- 
not be enquired into, so that it is con- 
clusive, ‘even though it was given 
without consideration in fact.” Hast- 
man v. Grant, 34 Vt. 387, 389 [quot 
Sircey v. Hans Rees’ Sons, 155 N. C. 
296540 SH 310). (3) 2 1f divers com- 
mit a trespass, though this be joint 
or several, at the election of him to 
whom the wrong is done, yet if he 
releases to one of them, all are dis- 
charged, because his own deed shall 
be taken more strongly against him- 
self.” Turner y. Hitchcock, 20 Iowa 
310, 317. 4) “The release being tak- 
en most strongly against the re- 
leasor, is conclusive evidence that he 
has been satisfied for the wrong.” 
Louisville, etc., R. Co. v. Allen, 67 
Mla, 257, 267, 65 S 8, URAI915C 20; 
Turner v. Hitchcock, supra. To same 
effect Bronson v. Fitzhugh, 1 Hill (N. 
Y.) 185, 186. (5) “Such release is a 
satisfaction in law which is equal 
to a satisfaction in fact.’ Turner v. 
Hitchcock, supra. 


{b] “The rule... is of ancient 
English origin.’”’—EH1 Paso, etc., R. Co. 
Vo Darr, (bex., Civ, A)! 93) Siw 1665 17.0% 


{[c] Leading cases.—DPllis v. Bitzer, 
2 Oh. 89, 15 AmD 5384; Eastman: v. 
Grant, 34 Vt. 387. 


[d] Well-considered cases.—Tomp- 
kinsevin Clava. vaiCo,, 66: Cala) 168, 
4 P 1165; Chicago v. Babcock, 143 
Ill. 358, 32 NE 271; Carpenter v. W. 
H. McElwain Co., 78 N. H. 118, 97 A 
560 (reviewing authorities); Sircey 
v. Hans Rees’ Sons, 155 N. C. 296, 
71 SE 310; Stires v. Sherwood, 75 Or. 
108, 145 P 645 (reviewing authori- 
ties); Seither v. Philadelphia Tract. 
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Co., 125 Pa. 397, 17 A 338, 11 AmSR 
905, 4 LRA 54, 
[e] Presumption of law.—Adams 


Express Co. v. Beckwith, 100 Oh. St. 
348, 126 NE 300. 


{f] Tort growing out of contract. 
—liven though the tort of one of the 
joint tort-feasors grows out of con- 
tract, and the releasor waives the 
tort and sues on the contract, the 
rule applies. Sircey v. Hans Rees’ 
Sons, 255) IN. (C.9296, 71 SE 310. See 
Farmers’ Sav. Bank v. Aldrich, 153 
Iowa 144, 133 NW 383, 385 (‘the rule 
as to the effect of the release of one 
joint tort-feasor, as to the liability 
of others is not strictly limited 
to cases of wrongs against the per- 
son or against tangible property. It 
is applicable in every case where one 
person may look to two or more, 
charged with a wrong jointly, or 
jointly and severally, and is applica- 
ble as well in cases of breach of con- 
tract’’); But see Clark v. New 
England Tel., etc.. Co., 229 Mass. 1, 
118 NP 348 (holding that a settlement 
with and release of a carrier from 
liability for causing death constitute 
no defense to an action against de- 
ceased’s employer sounding in con- 
tract and based on the employer’s re- 
fusal to pay in accordance with the 
terms of an insurance fund) 


[g] Rule applied where wrong not 
intentional.—Cormier v. Worcester 


Cons. St. R. Co.; 1238 Mass. 193, 125 
NE 549. 
[h] Question of primary and sec- 


ondary liability as between the joint 
Eon, feasors is immaterial. Howard 

J. H. Harris Plumbing, etc., Co., 154 
N. CG. 224, 70 SE 285. But see Jamison 
v. Kansas City, (Mo. A.) 17 SW (2d) 
621 (holding that a city, in order to 
be relieved of liability as a joint tort- 
feasor, must show that at least one 
of its codefendants was primarily 
liable). 


[i] Belief as to legal effect.—(1) 
The belief on the part of the releasor 
that the release of one joint tort- 
feasor would not have the legal ef- 
fect of releasing the other cannot 
change the result. Snyder v. Mutual 
Tel. Co., 185 Iowa 215, 112 NW 776, 14 
LRANS 321; Muse v. De Vito, 243 
Mass. 384, 137 NE 730. (2) Mistake 
of law generally see supra § 32. 

[ij] Mental reservation of the re- 
leasor that the release shall not re- 
lease the other joint tort-feasors is 
of no effect. Coleman v, Gulf Refin- 
ing Co., 172 Ark. 428, 289 SW 2; Stan- 


ley v. Leahy, 87 Ill. A. 465. 
[k] Release by agreement with 
tort-feasor’s predecessor.—However, 


a settlement with and release of one 
joint tort-feasor by the injured party, 
under an agreement with the other 
that the settlement should be merely 
a discharge pro tanto of its succes- 
sor, does not release the successor of 
such other tort-feasor. Amber v. 
Davis, (Mo. A.) 282 SW 459. 


{1] Marriage as release.—(1) Mar- 
riage of the tort-feasee with one of 
several joint tort-feasors releases all 
the tort-feasors, by operation of law. 
Turner v. Hitchcock, 20 Iowa 310. 
(2) Release by operation of law gen- 
erally see supra § 9 

[m] Release of carrier’s servant 
releases the carrier. Horgan v. Bos- 
ton El. R. Co., 208 Mass. 287, 94 NE 
386. But see Guy ov. 
Northern R. Co., 198 Mich. 140, 166 
NW 667 [certiorari den 246 U. S. 668 
mem, 38 SCt 336 mem, 62 L. ed. 930 
mem] (an alleged settlement and re- 
lease by an injured railroad employee 


Cincinnati. 


[§ 77 


release, to have this effect, must be a technical re- 
lease, under seal.?° 


Full or partial satisfaction of claim. 


Some au- 


of his foreman, is not a defense to an 
action against the railroad company, 
which was engaged in interstate com- 
merce). 


{n] Joining in release without 
cause of action.—A husband who 
joins in a release of his wife’s statu- 
tory cause of action against saloon 
keepers, he having no such cause of 
action, does not thereby release his 
right of action against a railroad 
company for injuries suffered by him 
while intoxicated. Fox v. Michigan 
Cent. R. Co., 138 Mich. 433, 101 NW 
624, 68 LRA 336, 5 AnnCas 68. 


[o] Particular instruments con- 
strued as releases.—(1) A stipulation 
in which plaintiffs accept a named 
consideration ‘“‘as and for a full set- 
tlement of the claims made by the 
plaintiffs and for a dismissal 
of the said complaint.” And which 
further provides that the settlement 
of the controversy between plaintiffs 
and the parties paying the considera- 
tion shall constitute a settlement of 
each and every action, cause of ac- 
tion, claim or controversy between 
plaintiffs and such party, is a release 
of such party as a joint tort-feasor 
and not merely a covenant not to sue. 
Sunset Copper Co. v. Zickrick, 129 
Wash, 679, 225 1P "625.217 3P ase) 
Where two or more tort-feasors are 
involved, an instrument providing 
that if suit is brought it may be plead- 
ed in full satisfaction and release isa 


full release of the claim, and not 
merely a covenant not to sue. Haw- 
bere vi; Raley, 92). Cal Agel 268i 


943. See Petroyeanis v. Pirola, 205 
EL As eo 0% 
[p] Criticism of rule.—(1) “It is 


true that some authority does exist 
to the effect that a release of one 
joint tort-feasor releases all others, 
but this court believes that that line 
of authority is predicated upon a can- 
fusion of the principles of suretyship 
with those of damages for wrong- 
doing.” Tulsa v. McIntosh, 90 Okl. 
50, 215 P 624. 625. (2) The statement 
that the release of one joint tort- 
feasor is a bar to a suit against the 
others “‘‘may have its uses as a con- 
cise formula by which reference may 
be made to a number of legal doc- 
trines incapable of compression intce 
such limited compass, but .. . it 
cannot be accepted as an accurate ex- 
position of the law. It must con- 
stantly be borne in mind that the re- 
lease is not, in and of itself, a bar to 
a subsequent suit against a joint 
wrongdoer. It is rather the satisfac- 
tion of the claim for the injury sus- 
tained which bars further actions.” 


Stacy v. F. M. Hoyt Shoe Co., 83 N. 
H. 281, 141 A 467, 468. To same ef- 
fect Wheat v. Carter, 79 N. H. 150, 


106 A 602. 


Rule applied to quasi joint tort- 
feasors see infra § 78 note 61 [al]. 


24. See cases supra note 23; and 
supra §§ 64, 

25. See cases supra note 23; and 
Accord and Satisfaction §§ 29, i 

26. U. S.—Ingels v. Mast, 13 F. 


Cas, No. 7,033, 6 Fish. Pat. Cas. 415. 


Iowa.—Ryan v. Becker, 136 Iowa 
273, 111 NW 426, 14 LRANS 329. 


Md.—Murphy v. Penniman, 105 Mad. 
452, 66 A 282, 121 AmSR 583; Gunther 
v. Lee, 45 Mad. 60, 24 AmR 504. 


N. H.—Carpenter v. W..H. McEl- 
wain Co. 78) New E858 9) Ae Oe 
Snow v. "Chandler, Ti) IS Ish 92, 34 


‘AmD 140. 


N. Y.—Irvine v. Millbank, 56 N. Y. 
635; Schramm y. Brooklyn Heights 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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thorities hold that a release of one joint tort-feasor, 
to have the effect of releasing the others, must be 
‘full,?* absolute,?® or unqualified ;2® but there is au- 
thority to the effect that a release of one joint tort- 
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feasor is a release of all, whether the release be par- 


R. Co.) 35 App. Div. 334, 54 NYS .945. 


Oh.—Bailey v. Berry, 3 Oh. Dec. 
(Reprint) 483, 8 AmULRegNS _~ 270. 
Contra Adams Express: Co. v. Beck- 
with, 100 Oh. St. 348, 126 NE 300. 


Pa.—Gregg y. Hilsen, 12 Phila. 348. 


Vt.—Eastman v. Grant, 34 Vt. 387. 
See Blackmer v. McCabe, 86 Vt. 303, 
85 A 113 (so holding unless full 
satisfaction is shown). 


W. Va.—Bloss v. Plymale, 3 W. Va. 
393, 100 AmD 752. 


Wis.—Ellis v. Esson, 50 Wis. 138, 
6 NW 518, 36 AmR 830. 


See Johnson v. Von Scholley, 218 
Mass. 454, 106 NE 17 (so holding as 
to a release of one of concurrent 
tort-feasors); Judd v. Walker, 158 
Mo. A. 156, 188 SW 655 (so stating 
the rule as at common law). 


But see Boston Supply Co. v. Rubin, 
214 Mass. 217, 101 NE 133 (apparent- 
ly not recognizing rule). 


Contra Dwy v. Connecticut Co., 89 
Conn. 74, 92 A 8838, LRA1915E 800, 
AnnCasi918D 270. 


[a] Use of word “settled.”— 
Where it is shown that a tort-feasee, 
suing one tort-feasor, “settled” with 
the other, the word ‘‘settled’’ does not 
import “a discharge or a_ release 
which is the equivalent of a release 
under seal’? and need not “be pre- 
sumed to mean a settlement by which 
the defendant is discharged,’ since 
the term “is loosely and indiscrimin- 
ately used to describe all sorts of 
compromises as well as_ technical 
discharges and releases.’ Walsh v. 
New York Cent., etc., R. Co., 204 N. 
Y. 58, 97 NE 408, 411, 37 LRANS 
1137 ~[quot Ammerman vy. Utilities 
Oil Corp., 222 App. Div. 481, 226 NYS 


. 673]. 


Technical release as presupposing 
seal see supra § 1 

27. Kirkland vy. Ensign-Bickford 
Co., 267 Fed. 472; Thompson v. Nash- 
ville, etc., R. Co., 160 Ala. 590, 49 S 
340. 

28. U. S.—American R. Express 
Co. v. Stone, 27 F. (2d) 8, 66 ALR 202; 
Kirkland v. Ensign-Bickford Co., 267 
Fed. 472. See Tanana Trading Co. v. 
North American Trading, etc., Transp. 
Co., 220 Fed. 783, 186 CCA 389 (ap- 
parently recognizing rule). 

Conn.—Dwy vy. Connecticut Co., 89 
Conn. 74, 92 A 883, LRAI915E 800, 
AnnCas1918D 270. 

Mass.—Muse v. De Vito, 243 Mass. 
384, 137 NE 730. 

N. C.—Mason v. Stephens, 168 N. C. 
370, 84 SE 527. 

Oh.—Adams Express Co. v. Beck- 
with, 100 Oh. St. 348, 126 NE 300. 


See Stires v. Sherwood, 75 Or. 108, 


145 P 645 (apparently recognizing 
rule). 
29. U. S—American R. Express 


Co. v. Stone, 27 F. (2d) 8, 66 ALR 202; 
Kirkland vy. Ensign-Bickford Co., 267 
Fed. 472. 

Conn.—Dwy v. Connecticut Co., 89 
Conn. 74, 92 A 8838, LRA1915E_ 800, 
AnnCas1918D 270. See Miller v. Perl- 
roth, 95 Conn. 79, 110 A 535 (so hold- 
ing as to a discharge of one of sev- 
eral joint tort-feasors). 

Minn.—Musolf v. Duluth Edison 
Electrie Co., 108 Minn. 369, 122 NW 
499, 24 LRANS 451. 


N. Y.—Wilder v. Pennsylvania R. 
Co., 217 App. Div. 661, 217 NYS 56. 


Oh.—Adams Express Co. v. Beck- 
with, 100 Oh. St. 348, 126 NE 300. 


Tex.—Cox vy. Rio Grande Valley 
MelS Con-Ceiv. AY) 13 SW (dad) 913; 
Hunt v. Ziegler, (Civ. A.) 271 SW 
936 [aff (Commn. A.) 280 SW 546]. 


Wyo.—Natrona Power Co. v. Clark, 
31 Wyo. 284, 225 P 586. 


See Johnson v. Von Scholley, 218 
Mass. 454, 106 NE 17 (so holding as 
to a release of one of concurrent tort- 
feasors). 


30. J. E. Pinkham Lumber Co. v. 
Woodland State Bank, (Wash.) 286 
P 95 (holding further that the rule 
applies whether the amount of the 
recovery be unliquidated or meas- 
ured). Contra Stusser v. Mutual Un- 
ion Ins. Co., 127 Wash. 449, 221 P 331 
(holding that a partial release of one 
or more joint tort-feasors has no 
greater effect than releasing the other 
joint tort-feasors pro tanto, particu- 
larly where the amount of the injured 
party’s damages, aS against all the 
joint tort-feasors, has become fixed by 
judgment before the execution of such 
partial release). 

31. U..S.—The Adour, 21 F. (2d) 
858. 

Ala.—Steenhuis v. Holland, 217 Ala. 
105, 115 S 2; Wright v. McCord, 205 
Ala. 122, 88 S 150; Thompson v. Nash- 
ville, etc., R. Co., 160 Ala. 590, 49 S 


340; Home Tel. Co. v. Fields, 150 Ala. 
306, 43 S 711; Smith v. Gayle, 58 Ala. 
600. 


Cali—Wallmer v. Barry, 207 Cal. 
465, 279 P 148. But see Hawber v. 
Raley, 92) Cal. A.2 701, 268 (P2943 0G 
being immaterial from what source 
satisfaction comes, the releasor, al- 
though receiving from the releasee 
only part of the damages accruing 
for his injuries, ‘cannot recover an- 
other part from the other joint tort- 
feasor). 

Conn.—Allen y. Ruland, 79 Conn. 
405, 65 A 138, 118°AmSR 146, 8 Ann 
Cas 344. 

Fla.—Louisville, etc., R. Co. v. Al- 
len, 67 Fla. 257, 65 S 8, LRA1915C 20. 

Ill.—Brennan v. HPlectrical Installa- 
tion Co., 120 Ill. A. 461. 


Ind.—-Cleveland, etc., R. Co. v. Hilli- 
goss, 171 Ind. 417, 86 NE 485, 131 
AmSR 258; Parry Mfg. Co. v. Crull, 
5eainds Al. 7 104, NE 756. 


Iowa.—Snyder vy. Mutual Tel. Co., 
ty Iowa 215, 112 NW 776, 14 LRANS 
321 


Ky.—Louisville Gas, etc. Co. v. 
Beaucond, 188 Ky. 725, 224 SW 179; 
Covington v. Westbay, 156 Ky. 839, 
162 SW 91; Fennell v. Fechter, 181 
Ky. 101, 203 SW 879; Louisville, etc., 
Mail Co. v. Barnes, 117 Ky. 860, 79 
SW 261, 25 KyL 2036, 111 AmSR 273, 
64 LRA 574. See Standard Sanitary 
Mfg. Co. v. Brian, 224 Ky. 419, 6 SW 
(2a) 491 (apparently supporting 
rule). 

Miss.—Waterman-Fouke Lumber 
Co. v. Miles, 135 Miss. 146, 99 S 759; 
Bogdahn v. Pascagoula St. R., ete., 
Co., 118 Miss. 668, 79 S 844; Bailey 
v. Delta Electric Light, ete., Co., 86 
Miss. 634, 38 S 354. 


Mo.—Abbott v. Senath, 243 SW 641; 
Burton v. Joyce, (A.) 22 SW (2d) 890; 
Jamison vy. Kansas City, (A.) 17 SW 
(2d) 621; Knoles v. Southwestern 
Bell Tel. Co., 218 Mo. A. 235, 265 Sw 
1005; McDonald v. Goddard Grocery 
Co., 184 Mo. A. 482, 171 SW 650;. Him- 
melberger-Harrison Lumber Co. vy. 


plaleoruimeninles° 
this effect, the consideration received for the re- 
lease must be in full, and not merely in part, satis- 
faction of the releasor’s claim for tort,*! there be- 
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Likewise, for the release to have 


Dallas, 165 Mo. A. 49, 146 SW 95; 
Judd v. Walker, 158 Mo. A. 156, 138 
SW 655. 


Nebr.—Menking v. Larson, 112 
Nebr. 479, 199 NW 823; Fitzgerald v. 
Union Stockyards Co., 89 Nebr. 393, 


131 NW 612, 33 LRANS 983. 
N. H.—Masterson v. Berlin St. R. 


Conv83eNAD Ee 1906 to OA. sib weveneat 
Vv. Carter, 797ON. -H.- 150.5106 2A 6025 
Carpenter v. W. H. McElwain Co., 


78 N. H. 118, 97 “A_560. See Stacy 
v. F. M. Hoyt Shoe Co., 83 N. H. 281, 
141 A 467, 468 (‘‘A release of one 
jointly liable may or may not es- 
tablish such satisfaction of the 
claim for the injury sustained which 
bars further actions”). 


Oh,—Adams Express Co. v. Béck- 
with, 100 Oh. St. 348, 126 NE 300. 


Okl.—Harn vy. Interstate Bldg., etc., 
Co., 77 Okl. 265, 188 P 343 [writ of 
error dism 255 U. S. 563 mem, 41 SCt 
375 mem, 65 L. ed. 787 mem]. 

Tex.—Hunt v. Ziegler, (Civ. A.) 271 
Sw 9386 [aff (Commn. A.) 280 SW 
546.133) Je Rosenbaum, ‘GrainwCGo. ev. 
Mitchell, (Civ. A.) 142 SW 121 [writ 
of error den 105 Tex. 160, 145 SW 
1188]; Robertson v. Trammell, 37 
Tex, Civ. “A.253,-83 SW 258) [writ of 
error den 98 Tex. 364, 83 SW, 1098]. 

Vt.—Sloan vy. Herrick, 49 Vt. 327; 
Chamberlain v. Murphy, 41 Vt. 110. 


Wash.—Martin v. Cunningham, 93 
Wash. 517, 161 Presb, MRATSISA 225. 


W. Va.—Bloss v. Plymale, 3 W. Va. 
393, 100 AmD 752. 

Wis.—kKropidlowski v. Pfister, etc., 
Leather Co., 149 Wis. 421, 135 SW 839, 
39 LRANS 509; Pogel v. Meilke, 60 
Wis. 248, 18 NW 927; Ellis v. HEs- 
of 50 Wis. 138, 6 NW 518, 36 AmR 


And see cases infra this note, 


“There are authorities in many 
states which hold that any satisfac- 
tion from and a release of one joint 
tort-feasor releases all. But on a 
close .examination of these cases, or 
at least the most of them, it will be 
found that they were cases where the 
proof showed that the injured parties 
had received full satisfaction for 
their injuries or causes of action: 
. - - The law ought not to be that 
a release of one tort feasor, by his 
making a partial satisfaction for the 
wrong doer, should operate as a re- 
lease of the other wrong doers.” 
Louisville, etc., Mail Co. v. Barnes, 
117 Ky. 860, 79 SW 261, 262, 25 KyL 
2036, 111 AmSR 273, 64 LRA 574. 


[a] “A distinction should be ob- 
served between releasing a claim and 
releasing one of the parties liable. 
If the injured party releases his claim 
for damages to one of the parties li- 
able as a joint tort-feasor, he cannot 
afterward assert it as against the 
others. . The injured party may 
enforce his demand against all the 
joint wrongdoers except one and thus 
relieve that one of paying any part 
of his demand. Those sued have no 
legal right to complain and they can- 
not enforce contribution against the 
one not sued. A joint wrongdoer is 
liable for the whole damage, and his 
liability is not increased by the re- 
lease of one or more of the persons 
jointly liable with him.” Parry Mfg. 


Co. v. Crull, 56 Ind. A. 77, 101 NE 
756, 758. 
[b] “The true inquiry is, did the 


parties intend to limit the release to 
the parties named, with no intent that 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ing some statutory provision to this effect ;%? 
partial satisfaction given by the releasee is available 
to the other joint tort-feasors pro tanto.** 


Intention of releasor and reservation of right. 
There is authority for the general holding that, in 
determining whether the release of one joint tort- 
feasor releases the others, the intention of the parties 
to the release, as apparent from the instrument, must 


the cause of action be satisfied in 
full?” Steenhuis v. Holland, 217 Ala. 
105,°115 S 2, 4. 


[ec] Rule applied.—(1) A release 
of one joint tort-feasor from all lia- 
bility for an injury, which is not an 
acquittance in full satisfaction of the 
injury, does not release the other joint 
tort-feasors. Waferman-Foulke Lum- 
ber Co. v. Miles, 135 Miss. 146, 99 S 
Ubon Ce) a release ran -full of: all 
claims of every kind and character 
against the said defendant” does not 
release a tort-feasor jointly liable 
with the defendant referred to, al- 
though it recites that it was made in 
order to forever adjust and settle the 
claim of the releasor on account of 
the injury, the latter phrase referring 
only to the claim against the defend- 
ant referred to. Knoles v. South- 
western Bell Tel. Co., 218 Mo. A. 235, 
265 SW 1005. 


[d] Construction as settling entire 
claim.—(1) ‘‘A release of one jointly 
liable with another fora tort 

will be construed as a settle- 
ment of the entire claim, when the 
language of the contract of settlement 
can be reasonably so construed.” 
Pennington v. Bevering, (Tex. Civ. A.) 
9 SW (2d) 401, 404 [Laff (Commn. A.) 
17 SW (2d) 772]. (2) An instrument 
acknowledging compensation in full 
for an accident, received from one 
joint tort-feasor, is not prevented 
from operating to release the other by 
the additional words ‘‘and we hereby 
release him. [the former tort-feasor] 
from all further liability in the mat- 


ter.” McEwen v. Kansas City Pub- 
lic Serv. Co., (Mo. A.) 19 SW. (2d) 
557. (3) “A release given to one 


wrongdoer in satisfaction of an injury 
is to be construed as showing pay- 
ment in full for the damage done.” 
Masterson v. Berlin St. R. Co., 83 N. 
H: 190, 139 A 7538, 755. 


fe] “€he release of a statutory 
liability to make partial compensation 
for an injury, does not operate as a 
full discharge of others who may be 
liable for the same wrong.” Stacy 
v. F. M. Hoyt Shoe Co., 88 N. H. 281, 
141 A 467, 469. 


{f] Well-considered case.—Fitz- 
gerald v. Union Stock Yards Co., 89 


Nebr. 393, 131 NW 612, 33 LRANS 
983. 
[gz] Bule limited to unsealed re- 


leases.—Blackmer v. McCabe, 86 Vt. 


303, 85 A 113. 


[h] Joint and several or several 
wrong doers.—Complete satisfaction 
received from one person in consider- 
ation of his release operates to dis- 
charge all who are liable therefor, 
whether they be joint and several 
wrong-doers or several wrongdoers. 
ae v. Ruland, 79 Conn. 405, 65 A 
13 Ayer v. Ashmead, 31 Conn. 447, 
83 AmD 154; Cleveland, etc., R. Co. 
v. Hilligoss, 171 Ind. 417, 86 NE 485, 
131 AmSR 258; Miller v. Beck, 108 
Iowa 575, 79 NW 344; Bailey v. Delta 
Electric Light, etc., Co., 86 Miss. 634, 
38 S 354; Dulaney v. Buffum, 173 Mo. 
1, 73 SW 125; Fitzgerald v. Union 
Stock Yards Co., 89 Nebr. 393, 131 
NW 612, 33 LRANS 983; El Paso, 
SlCr meu. eMart «(Dex ivig A.) 
93 SW 166; Martin v. Cunningham, 93 
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but , govern.’4 


conflict ; 


Wash. 517, 161 P 355, LRA1918A 225; 
Bloss v. Plymale, 3 W. Va. 3938, 100 
AmD 752. 


Satisfaction by one of several joint 
wrongdoers see Accord and Satisfac- 
tion §§ 29, 

32. See statutory provisions. 


33. Ala.—Steenhuis v. Holland, 217 
Ala. 105, 115 S 2; Wright v. McCord, 
205 Ala. 122, 88.S 150; Thompson v. 
Nashville, ete., R. Co., 160 Ala. 590, 
49 S 340; Home Tel. Co. v. Fields, 150 
Ala. 306, 43 S 711; Smith v. Gayle, 
58 Ala. 600. 


Ill.— Brennan v. Electrical Installa- 
tion Cox, IZ 0MiErA 461, 


Ind.—Parry Mfg. Co. v. Crull, 56 
Ind. A. 77, 101 NE 756. 


Ky.—Standard Sanitary Mfg. Co. v. 
Brian, 224 Ky. 419, 6 SW (2d) 491; 
Louisville Gas, ete., Co. v. Beaucond, 
188 Ky. 725, 224 SW 179; Covington 
v. Westbay, 156 Ky. 839, 152 SW 91; 
Louisville, ete., Mail Co. v. Barnes, 
117 Ky. 860, 79 SW 261, 25 KyL 2036, 
111 AmSR 2738, 64 LRA 574. 


Miss.—Bogdahn vy. Pascagoula St. 
R., etc., Co., 118 Miss. 668, 79 S 844; 
Bailey v. Delta Electric Light, etce., 
Co., 86 Miss. 634, 38 S 354. 


N. H.—Masterson v. Berlin St. R. 
Con S3uNs, HH 9053139 An 53. 


Tex.—J. Rosenbaum Grain Co. v. 
Mitchell, (Civ. A.) 142 SW 121 [writ 
of error den 105 Tex. 160, 145 SW 
1188]; Robertson v. Trammell, 37 
Tex. Civ. A. 53, 83 SW 258 [writ of 
error den 98 Tex. 364, 83 SW 1098]. 


aa some: oars ‘v. Murphy, 41 Vt. 
Wash.—Stusser v. Mutual Union 
Ins. Co., 127 Wash. 449, 221 P 3381. 
W. Va.—Bloss v. Plymale, 3 W. Va. 
393, 100 AmD 752. 


| Wis.—Ellis v. Essau, 50 Wis. 138, 
6 NW 518, 36 AmR 830. 
See Young v. Anderson, 33 Ida. 


522, 196 P 193 (the consideration re- 
ceived from one tort-feasor for a re- 
lease of him operates to reduce pro 
tanto the amount of damages recov- 
erable against any other tort-feasor 
responsible, whether the tort-feasors 
be joint or independent). 

Mitigation of damages by partial 


payment by cotort-feasor see Dam- 
ages § 227 text and note 21. 


34. U. S.—The Ross Coddington, 
40 . (2d) 280 [rev on other grounds 
6 F. (2d) 191]. 


Ala v. Holland) 217 
Ala. 105, 115 S 2; Home Tel. Co. v. 
Fields, 150 Ala. 306, 43 S 711. See 


Wright v. McCord, 205 Ala. 122, 88 S 
150 (apparently recognizing rule). 

Conn.—Dwy v. Connecticut Co., 89 
Conn. 74, 92 A 8838, LRA1915E 800, 
AnnCas1918D 270. 


Kan.—Feighley v. C. Hoffman, etce., 
Milling Co., 100 Kan. 430, 165 P 276; 
Topeka v. Brooks, 99 Kan. 643, 164 
P 285; Edens v. Fletcher, 79 Kan. 
139, 98 P 784, 19 LRANS 618 ffoll 
ete v. Fletcher, 79 Kan. 856, 98 P 
787). 

Minn.—Musolf v. Duluth Edison 
Electric Co., 108 Minn. 369, 122 NW 
499, 24 LRANS 451. 
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However, on the question whether a re- 
lease of less than all the joint tort-feasors, contain- 
ing a reservation of the releasor’s rights as against 
the other joint tort-feasors, will operate to release 
such others, the courts have been said to be hope- 
lessly divided*®® and in sharp®® and irreconcilable*? 
some authorities hold that such reserva- 


J.—Roseville Trust Co. v. Mott, 
93 Nt. J. Hq. 229, 107 Av 462: 


N. Y.—Walsh v. New York Cent., 
ete. R.Co.,. 204 WN... 3Y:, 585-97 Nae 8 
37 LRANS 1137; Gilbert v. Finch, 173 
N. Y. 455, 66 NE 133, 93 AmSR 623, 


61 LRA 807; German-American Cof- 
fee Co. v. O’Neil, 102 Misc. 165, 169 
NYS 421. 


Oh.—Adams Express Co. v. Beck- 
with, 100 Oh. St. 348, 126 NE 300., 

Okl.—Cain v. Quannah Light, ete., 
Co.°181 OKI. 25, 267 P 641; Biland-y- 
a ee aoe Co 72 OKl 8855 178 ce 


Tex.—Pennington A Bevering, 
(Tex. Civ. A. 9 SW (2d) 400 “fate 
(Commn~ <A.) 17 SW. (2d). 77275) et 
Paso, ete, Ro Co. vy." Dar (Civ. A.) 
93 SW 166. 


W. Va.—Bloss v. Plymale, 3 W. Va. 
393, 100 AmD 752. 

Wis.—Kropidlowski v. Pfister, ete., 
Leather Co., 149 Wis. 421, 135 NW 839, 
39 LRANS 509. 


Wyo.—WNatrona Power Co. v. Clark, 
31 Wyo. 284, 225 P 586 

See Farmers’ Sav. nie v. Aldrich, 
153 Iowa 144, 133 NW 383, 386 (“With 
reference to the application of the 
rule that the release of one joint tort- 
feasor extinguishes the liability of 
others, the courts have always looked 
to see what the purpose of the parties 
really was, as indicated, not only by 
the language of the release, but also 


by the character of the negotia- 
tions’’). - 
[a] Intent held not shown by a re- 


lease naming only one of the joint * 


tort-feasors. Steenhuis v. Holland, 

217 Ala. 105, 115 S 2; Louisville, etc., 

Le Co. v. Burke, 11 Ala. A. 496, 66 S 
5s 


[b] Release may be construed 
with other documents forming part 
of the transaction, so as to show the 
intention of the releasor to release 
only the tort-feasor named. Rose- 


‘ville Trust Co. v. Mott, 93 N. J. Ea. 


229, 107 A 462. 


[c] Well-considered case.—Musolf 
v. Duluth Edison fPlectric Co., 108 
Minn. 369, 122 NW 499, 24 LRANS 
451. 


Intention of parties generally see 
Supra §§ 58-60. 


35. So said in Louisville, ete., R. 
Co. v. Allen, 67 Fla. 257, 65 S 8, LRA 
1915C 20. 


“The confusion in the cases . 
arises out of the construction of the 
particular writing as a release or as 
a covenant not to sue, rather than 
in respect of the existence of the dis- 
tinction between them, at common 
law or in modern practice.” Smith v. 
Dixie Park, ete., Co., 128 Tenn. 112, 
157 SW 900, 902. To same effect 
Matheson v. O’Kane, 211 Mass. 91, 97 
NE 638, 39 LRANS 475, 27 AnnCas 
267. 

36. So said in Smith v. Dixie Park, 
ete., Co., 128 Tenn. 112, 157 SW 900. 

37. So said in Ducey v. Patterson, 
87 Colo. 216, 86 P 109, 119 AmSR 284, 
9 LRANS 1066, 11 AnnCas 393; Louis- 
ville, etc., R. Co. v. Allen, 67 Fla. 257, 
65 S 8, LRA1915C 20. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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Sate 
tion, whether express or implied,?® is repugnant to 
the nature of the instrument and without effect, since 
the right of action cannot be extinct as to one tort- 
feasor and alive as to his fellow wrongdoers, and 
having been destroyed as to one by the release, it 
is extinguished for the benefit of all,*® while others 
hold that such a reservation, even in a release under 
seal,*° and at least where other expressions in the 
instrument are not inconsistent with the retention of 
such right,*+ will be given effect as expressing the 
intention of the parties,#? the amount paid by the 
release extinguishing pro tanto the amount of dam- 
ages recoverable from the other tort-feasors,** or, 


38. Farmers’ Sav. Bank y. Aldrich, 
135 Iowa 144, 183 NW 383. 

39. U. S.—The Adour, 21 BF, (2d) 
858; O’Shea v. New York, etc., R. Co., 
105 Fed. 559, 44 CCA 601. 

Cal.—F lynn vy. Manson, 19 Cal. A. 
400, 126 P 181. 

Colo.—Ducey, v. Patterson, 37 Colo. 
216, 86 P 109, 119 AmSR 284, 19 LRA 
NS 1066, 11 AnnCas 393. 


Fla.—Louisville, etc., R. Co. v. Al- 


‘den, 67 Fla. 257, 65 S 8, LRA1915C 20. 


/ 


TIowa.—Farmers’ Savings Bank v. 
Aldrich, 153 Iowa 144, 133 NW 383. 


Md.—Murphy v. Penniman, 105 Ma. 
452, 66 A 282, 121 AmSR 583; Gunth- 
er v. Lee, 45 Md. 60, 24 AmR 504. 


Mich.—McBride v. Scott, 132 Mich. 
176, 93 NW 248, 102 AmSR 416, 61 
LRA 445. 


Pa.—Seither v: Pennsylvania Trac- 
tion Coy 125-Pat397, 17 AS38386 11) Am 
SR 905, 4 LRA 54. 


Tenn.—Smith v. Dixie Park, 
Co., 128 Tenn. 112, 157 SW 900. 


Va.—Ruble v. Turner, 2 Hen. & M. 
(12) Via.)i 38) 


, Wash.—J. E. Pinkham Lumber Co. 
v. Woodland State Bank, 286 P 95; 
Stusser v. Mutual Union Ins. Co., 127 
Wash. 449, 221 P 331; Sunset Copper 
Co.v. Black; 126 Wash. 565) 217 P 5; 
Betcher v. Kunz, 112 Wash. 563, 192 
P 955; Larson v. Anderson, 108 Wash. 
157, 182 P 957,-6 ALR 621; Randall 
v. Gerrick, 93 Wash. 522, 161 P 357, 
LRA1918D 179; Abb v. Northern Pac. 
R: Col, 28 Wash. 428, 68 P 954, 92 
AmSR 864, 58 LRA 293. 


[a] Reason for this view.—‘If a 
“person wronged by the joint act or 
combined acts of several wrongdoers 
may settle with one of them without 
affecting his right of action against 
the others, he may settle with more 
than one, and may receive more than 
one satisfaction for the wrong which 
thas been done him. It is not the pol- 
icy of the law to permit this. . 
Again . many instances arise 
where there may be . . a con- 
‘tribution [between wrongdoers], and 
if the one of several wrongdoers is 
sued for his participation in the 
wrong and may not set up a settle- 
ment and satisfaction with his co- 
wrongdoers he may be deprived of a 
substantial right.” J. E. Pinkham 
Lumber Co. v. Woodland State Bank, 
(Wash.) 286 P 95, 100. 


[b] Mere desire on the part of the 
releasor that a joint tort-feasor oth- 
er than the releasee should not be 
released cannot change the result. 
Snyder v. Mutual Tel’ Co., 135 Towa 
215, 112 NW 776, 14 LRANS 321. 


[c] Leading case.—Abb v. North- 
ern Pac. R. Co., 28 Wash. 428, 68 P 
$54, 92 AmSR 864, 58 LRA 293. 

[d] Well-considered case.—Farm- 
ers’ Sav. Bank v. Aldrich, 153 Iowa 
144, 133 NW 383 (reviewing authori- 
ties). 
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[e] Rule limited to releases under 
seal.—‘‘We find in most, if not all the 
cases in which a’release of one joint 
wrong-doer has been Held to operate 
as a discharge of all, notwithstanding 
a stipulation or reservation to the 
contrary, have been technical releases 
under seal.” Ingels v. Mast, 13 F. 
Cas Noe: W0ss. sor mich. Pate Case Ils. 

[f{] Criticism of rule.—(1) “[Cas- 
es named and others] have for just 
cause condemned the reasons upon 
which those holding A [the 
rule stated in the text] have rested 
their conclusions purely technical and 
artificial, unmindful of the intent of 
the parties, and not conducive to just 
and equitable results.’? Dwy v. Con- 
necticut Co., 89 Conn. 74, 92 A 883, 
886, LRA1915BE, 800, AnnCas1918D 
270. (2) “It is one of those harsh, al- 
though strictly logical common-law 
rules which has had to make way for 
the modern tendency to substitute 
justice for technicality wherever that 
is possible.”’”. Walsh v. New York 
Cents ete) Rao. 2 O47 Nak Yao oy Od 
NE 408, 410, 87 LRANS $1137. 


40. Dwy v. Connecticut Co., 89 

Conn. 74, 92 A 883, LRA1915E 800, 
AnnCas1918D 270; Adams Express 
Co. v. Beckwith, 100 Oh. St. 348, 126 
NE 300; El Paso, etc., R. Co. v. Darr, 
(Tex. Civ. A.) 93 SW 166. 
' [a] Reason for this view.—‘‘As 
addressed to qualified or limited re- 
leases whose terms expressly nega- 
tive the receipt of full satisfaction, 
there is no reasonable basis for the 
presumption of the receipt of full sat- 
isfaction for the wrong or obligation 
due to the presence of the seal.” Dwy 
v. Connecticut Co., 89 Conn. 74, 92 A 
883, 887, LRA1915E 800, AnnCas 
1918D, 270. 


41. Feighley v. C. Hoffman, etc., 
Milling Co., 100 Kan. 430, 165 P 276; 
Edens v. Fletcher, 79 Kan. 139, 293 r 
784, 19 LRANS 618. 


42. Ala.—Home Tel. an v. Fields, 
150 Ala. 306, 43 S 711. 

Alaska.—Storey  v. 
Alaska 468. 


Conn.—Dwy v. Connecticut Co., 89 
Conn. 74, 92 A 883. 
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Milling Co., 100 Kan. 430, 165 P 276: 
Edens v. Fletcher, 79 Kan. 139, 98 P 
784, 19 LRANS 618. 


La.—Orr v. Hamilton, 36 La. Ann. 
790. 


Mo.—Funk v. Kansas City, (A.) 208 
SW 840. 


Nebr.—Wiseblood v. Omaha Mer-- 


chants’ Express, 
757, 154 NW 539. 


N. J.—Roseville Trust Co. v. Mott, 
93-N. J. Eq. 229, 107 A 462. 


N. Y.—Ammerman y. Utilities Oil 
Corp: 222 Apps Div. 7 48i,2 226 NYS 
673; Mecum v. Becker, 164 App. Div. 
852, 149 NYS 974 [aff 215 N. Y. 691 
mem, 109 NE 1084 mem]; Kirby v. 
Taylor, 6 Johns. Ch. 242. See Riz- 


etc., Co., 98 Nebr. 
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in order to give effect to such evident intention, con- 
strue a release containing such a provision merely 
as a covenant not to sue, not releasing the other joint 
tort-feasors,** or as a covenant not to further prose- 
cute,*> or not to hold the releasee further liable,*® 
or not to pursue him further upon the judgment if 
one has been obtained against him,** such covenants 
likewise not releasing the other joint tort-feasors. 
It has even been held that a reservation of right to 
pursue the tort-feasor not released is not essential, 
in order to preserve such right,** and that the re- 
lease, in order not to release such other, need not take 
the form of a covenant not to sue.*? 


A. distinetion 
zuto v. U. S. Shipping Ba. Hmergency 


Fleet Corp., 213 App. Div. 326, 210 
NYS 482 (apparently supporting 
rule). 


N. C.—Slade v. Sherrod, 175 
346, 95 SE 557. 


Oh.—Adams Express Co. v. Beck- 
with, 100 Oh. St. 348, 126 NE 300 
{disappr and overr Ellis v. Bitzer, 2 
Oh. 89, 15 AmD 534]. Contra Gil- 
bert ov. Wimms,7)28 7 Oh.-Cir: 7Ct. elon 
Semeraro v. Cleveland, 21 OhNPNS 
26; Shank v. Koen, 10°’OhNPNS 513. 


Tex.—St. Louis, etc., R. Co. v. Bass, 
(Civ. A.) 140 SW 860. 


See Fennell v. Fechter, 181 Ky. 101, 
203 SW 879 (apparently recognizing 
rule); Stacy v. F..M. Hoyt Shoe Co., 
83 N. H. 281, 141 A 467 (‘a release 
of one containing a reservation of 
rights against another disproves sat- 
isfaction”’); Stires v. Sherwood, 75 
Or. 108, 145 P 645 (apparently recog- 
nizing rule). , 

And see cases infra § 80. 


[a] Reason for this view.—‘‘The 
implication of satisfaction does not 
arise if the instrument . . 
expressly reserves to the releasor the 
right to pursue the other wrong- 
doers.” Dwy v. Connecticut Co.,; 89 
Conn. 74, 92 A 888, LRA1915E 800, 
AnnCas1918D 270 [quot Adams Ex+ 
press Co. v. Beckwith, 100 Oh. St. 348, 
126 NE 300]. To same effect Natrona 
pire Co. v. Clark, 31 Wyo. 284, 225 
P 586: 


[b] Well-considered case.—Adams 
Sh aie! 100 Oh. St. 348, 126 NE 
8 . 


{e] Rule applied in equity.—Ingels . 
v. Mast, 13 B. Cas. No. 7,033, 6 Fish. 
Pat. .Cas.-415; 


{[d] Such reservation may be oral 
as well as in writing. Scott v. Kan- 
sas State Fair Assoc., 102 Kan. 658, 
171 P 634. 

43. Ala.—Home Tel. Co. v. Fields, 
150 Ala. 306, 43 S 711. - 

Alaska.—Storey  v. 
Alaska 468. 


Conn.—Dwy v. Connecticut Co., 89 
Conn. 74, 92 A 883, LRA1915E 800, 
AnnCas1918D 270. 

Oh.—Adams v. Beckwith, 100 Oh. 
St. 348, 126 NE 300. 

Tex.—St. Louis, ete., R. Co. v. Bass, 
(Civ. A.) 140 SW 860; El Paso, etc., 
R= (Cosy... Darr. (Cive-A.); 935 Swe 166: 

And see cases infra § 80 note 88. 

44. See infra § 80. 

45. Commercial Nat. Bank v. Tay- 
lor, 64 Hun 499, 19 NYS 533. 

46. Pennington v. Bevering, (Tex. 
Civ. A.) 9 SW (2d) 401 [aff (Commn. 
A.) 17 SW (2a). 772]. 

47. Topeka v. Brooks, 99 Kan. 643, 
164 P 285. 

48. Steenhuis v. Holland, 217 Ala. 
105, 115.S"2: 

49. Steenhuis v. Holland, supra. 


N. C. 


Breedman, 5 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


1260 [53 C.J.] 


has been made between the situation where there is 
a fixed legal measure of damages, so that it may be 
determined whether the amount paid is in full sat- 
isfaction, and that where there 1s no such fixed meas- 
ure, and no way to determine whether such amount 


is in full satisfaction.®° 
Operation and effect of statutes. 


50. Gilbert v. Timms, 28 Oh. Cir. 
CEerii07; 

51. See supra text and notes 22- 
50. ~ 

52. See statutory provisions. 

[a] In Louisiana a statute provid- 


ing that the remission or convention- 
al discharge in favor of one of the 
codebtors in solido discharges all the 
others applies to obligations arising 
ex delicto as well as contract obliga- 


tions. Orr v. Hamilton, 36 La. Ann. 
790. 
[b] In Missouri (1) under a stat- 


ute providing that “it shall be lawful 
for all persons having a claim or 
cause of action against two or more 
joint tort-feasors . . to com- 
pound, settle with, and ‘discharge any 
and every one of said joint tort- 
feasors for such sum as such person 
. . may see fit, and to release him 
or them from all further liability 
without impairing the right 
of such person . to demand 
and collect the balance from 
the other joint tort-feasors .. . 
not so released,” it is clear that “one 
having a cause of action against joint 
tort-feasors may release one of them 
of liability without affecting his 
rights as to the others.” McEwen v. 
Kansas City Public Serv. Co., (A.) 19 
SW (2d) 55%. @) By the statute, 
“the common law was abolished in 
respect to the release of one or more 
joint wrongdoers discharging the oth- 
ers.” Start v. National Newspaper 
Assoc., (Mo. A.) 222 SW _ 870. : (3) 
The statute applies to a settlement 
nnd release of some of joint wrong- 
doers, made after the enactment of the 
statute, although the cause of action 
to which the settlement and release 
applied arose before such enactment. 
Start v. National Newspaper Assoc., 
supra. (4) The statute, while “evi- 
dently intended to abrogate the rule 
at common law that a release of one 
joint tort-feasor operates as a dis- 
charge of the other joint tort-feasor 
. was not designed to affect, 
and does not affect, the principle that 
there can be but one satisfaction for 
the same wrong.’ Abbott v. Senath, 
(Mo.) 2438 SW 641, 642. (5) Under 
such a statute, settlement by the own- 
er of sheep of one of the owners of 
dogs which attacked the sheep does 
not release the other owner, even if 
the two owners are regarded as joint 
tort-feasors. Miller v. Prough, (Mo. 
A:) 221 SW 159. (6) Under such a 
statute, a release by an employee of 
his employer from liability for a per- 
sonal injury does not release another 
defendant, joint tort-feasor with the 
employer, from liability for injury 
caused by the negligence of such de- 
fendant’s servant. Ridenour y. In- 
ternational Harvester Co., (Mo. A.) 
205 SW 881. 


{c] In Ohio a statute providing 
that a creditor may compromise or 
compound with some of joint debtors 
without releasing the others does not 
include cases where whatever liabil- 
ity exists is because of a joint tort. 
Heyndricks v. Fandel, 16 Oh. Cir. Ct. 
N.S. 26. 7 


[d] In Tennessee a statute provid- 
ing that “all receipts, releases and 
discharges in writing, whether of a 
debt of record or a contract under 


The common-law 
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[§§ 77-78 


rule as above stated®! has been modified or replaced 
by statute in some’ jurisdictions.°? 

[§ 78] b. Existence of Joint Liability.°* 
lease of one tort-feasor does not release another un- 
less he is jointly lable with the releasee for the 


The re- 


wrong;°* or, as otherwise stated, a release of a cause 


seal, or otherwise, shall have effect 
according to the intention of the par- 
ties thereto” does not apply to actions 
ex delicto, and does not change the 
common-law rule ‘as to the effect of 
the release of one joint tort-feasor. 
Smith ws Dixie, Park; ete: ‘Co, 128 
Tenn. 112, 157 SW 900. 
fe] In West Virginia (1) under a 
statute providing that ‘‘a release to 
- one joint trespasser ' 
shall not inure to the benefit of an- 
other such trespasser, and shall be 
no bar to an action or suit against 
such other joint trespasser for the 
same cause of action to which the 
release . relates,” the word 
“trespasser” includes every person 
guilty of any tortious infringement 
upon the rights of another. Leisure 
v. Monongahela Valley Tract. Co., 85 
Wi Vas 34655 101 «SH 737" (2)0 "the 
statute applies where an action is 
brought for damages for an injury 
alleged to be the result of the neg- 
ligence of another. Leisure v. Mon- 
ongahela Valley Tract. Co., supra. 
Statutory provision requiring full 
satisfaction for release of joint tort- 
feasors see supra text and note 27. 


53. Joint and several liability in 
tort generally see Torts [38 Cyc 483]. 


54. U. S.—The Ross Coddington, 
40 F. (2d) 280 [rev on other grounds 
COE - (2d) T9l ps) Pittsburgh Re iCo. v. 
Chapman, 145 Fed. 886, 76 CCA 418 
[aff 140 Fed. 784]. 

Ala.—Western Union Tel. 
Jones, 190 Ala. 70, 66 S 691. 


Ark.—Arkansas Nat. Bank v. Mar- 
tin, LO) Ark. 95/78, 63: SW (795. 


Con av. 


Cal.—Wallner vy. Barry, 207 Cal. 
465, 279 P 148. 
Ida. 33 Ida. 


yea 1UNGy Ne ali se 


Ill.—Scharfenstein v. Forest City 
Knitting Co., 253 Ill. A. 190; Carneghi 
v. Gerlach, 208 Ill. A. 340. 


Ind.—Kentucky, etc., Bridge Co. v. 


Hall, 125 Ind. 220, 25.°NE 219. 
Iowa.—Turner v. Hitchcock, 20 
Iowa 310. 


Ikan.—Missouri, ete., R. Co. v. Mc- 
Whorter, 59 Kan. 345, 53 P 135. 


Mada.—Bradford v. Harford Bank, 145 
Md. 653, 128 A 899; McShane v. How- 
ae Bank, 73 Md. 136, 20 A 776,10 LRA 

52. j 


Mass.—Pickwick v. McCauliff, 193 
Mass. 70, 78 NE 730. 

Nebr.—Sherzer v. Lincoln 
Co., 91 Nebr. 407, 136 NW 62. 

N. J.—Jacowicz v. Delaware, ete., 
Remon. dG yNewlen Lis) 2/00, 02 PARI 46. Ann 
Cas1916B 1222. 

N. Y.—Wilder v. Pennsylvania R. 
Co;, 210 “App: Div. 661,217) INS 56; 
Fraser v. Copake Lake Pure Ice Corp., 
127 Mise. 457, 216 NYS 498, 499 [quot 
Cyc]; Meyers v. Acker, etc., Co., 65 
Mise. 576, 120 NYS 828; Casey v. 
Auburn Tel. Co., 181 NYS 1 [aff 148 
App. Div. 900 mem, 132 NYS 1123 
ately 


C.—Slade v. Sherrod, 175 
346, “95 SE 557. 


Pa. . Pottsville Union 
Mr actiay CON mom ue cual Leo NPAT mall Oley sre 
Gallagher v. M. S. Kemmerer, 144 Pa. 
509, 22 A 970, 27 AmSR 673; McClure 
v. Pennsylvania R. Co., 53 Pa. Super. 


Tract, 


Nene: 


of action against one tort-feasor 1s not a bar to an 


638; Gray v. Philadelphia, etc., Coal, 
ete., Co., 10 Pa. Dist. & Co; 400: > See 
Thomas v. New Jersey Cent. R. Co., 


194 Pa. 511, 45 A 344 (apparently sup- 
porting rule). 

Tenn.—Brimer vy. Scheibel, 
Tenn. 253, 290 SW 5 [cit Cyc]. 


Tex.—Gulf Refining Co. v. Jackson, 
(Civ. A.) 250 SW 1080; Atchison, etc., 
R: Gos v. Classin,~ (Civ. JAD» 134 Siw 
358; Pecos, etce., 
39) Dex. Civ. VA. 2395'87 “SW TiOl sie 
see Hunt v. Ziegler, (Civ. A.) 271 SW 
936, 939 [aff (Commn. A.) 280 SW 
546] (holding that a release of a tort- 
feasor from any and all claims arising 
out of the tort “has the effect of re- 
leasing all the tort-feasors jointly or 
severally liable upon the cause of 
action, growing out of the tort”). 


Vt.—Dufur v. Boston, ete, R. Co., 
i5) Viti 165, os) AS L068, 


154 


Wash.—Randall - v. Gerrick, 93 
Wash. 522, 161 P 357, LRALILI8D 179. 
And see cases infra this note, and 
note 57. 


“In order to have that effect 
{of releasing other joint tort- feasors] 
the party to whom the release is given 
must be one against whom an action 
could or might lie and a claim had 
been made for or on account of the 
alleged _ tort. There must be 
something in the nature of a claim on 
the one hand and of possible liability 
under the rules of law applicable to 
the matter on the other in order to 
render the release a bar to recovery 
against other joint  tort-feasors.”’ 
Pickwick v. McCauliff, 193 Mass. 70, 
78 NE 730, 731, 8 AnnCas 1041. 


[a] “The test in determining 
whether or not a release in one 
proceeding is a bar to another for the 
same cause of action is whether there 
was joint negligence by the party re- 
leased.” Conway v. Pottsville Union 
Tract. Co.,'253 Pa..211, 97 A 1058, 1060. 
To same effect Ridgeway v. Sayre 
Blectrie.Co.,.258. Pa. 400,102) Ay 423, 
LRA1918A 991, AnnCas1918D 1. 

{b] Particular parties released as 
joint tort-feasors.—(1) A manufac- 
turer of a defective fuse, through the 
use of which a miner is injured, is a 
joint tort-feasor with the miner’s em- 
ployer, which furnished the fuse, so 
that a release of the employer releases 
the manufacturer. Kirkland vy. En- 
sign-Bickford Co., 267 Fed. 472. (2) 
A stevedore who knowingly uses a de- 
fective and unsafe appliance fur- 
nished by a vessel is a joint wrong- 
doer with the vessel furnishing such 
appliance, if injury result to one of 
his servants by reason of such user, 
so that a release of the stevedore by 
the servant releases the vessel. The 
St. Cuthbert, “157 Hed." 799) 923) aa 
wrongdoer who excavates or obstructs 
the public highway and the munici- 
pality which allows the condition to 
exist are joint wrongdoers if injury 
result to a third person, so that a 
release of the wrongdoer releases the 
municipality. Johanson v. New York, 
Ki App eiDive s561l) 6sINaASe aeLOE See 
Brown v. Louisburg, L26) IN Cy Ons 
36 SE 166, 78 AmSR 677 (while the 
wrongdoer and the municipality are 
not joint tort-feasors, a release of 
the former bars an action against the 
municipality, since the releasee would 
be ultimately liable to the municipal- 
ity for any damages recovered against 
it). (4) An agent, authorized to pur- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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action against another and an independent tort-feas- 
or,°® or against another between whom and the re- 
Thus, it is held that a 
release of one not actually liable as a tort-feasor, or 
will not release the real 
but other authorities hold that if a 


leasee there is no priority.°® 


not claimed to be such, 
wrongdoer ;°* 


chase property, who represents to his 
principal that the price is greater 
than it actually is, the seller con- 
firming the misrepresentation, is a 
joint tort-feasor with the seller, so 
that a release of the seller by the 
principal releases the agent. Sunset 
Copper Co. v. Zickrick, 129 Wash. 679, 
225 P 625, 217 P 5. (5) Failure of the 
secretary and treasurer of a corpora- 
tion, and of other directors, to per- 
form positive duties imposed on them 
by law, makes them joint tort-feasors, 
so that a release of the secretary in- 
ures to the benefit of the other di- 
rectors. Braswell v. Morrow, 195 N. 
C. 127, 141 SE 489. (6) A railroad 
company running its train at an ex- 
cessive speed, and a street car com- 
pany whose employees were backing it 
off a cross when it was struck by the 
train, are joint tort-feasors, so that 
a release of the former releases the 
latter. Wallner vy. Chicago Cons. 
Tract Co., 245 111-148. 9) IND 1058. 
(7) An electric company in holding 
up whose uninsulated wire, so that a 
railroad’s steam shovel could pass un- 
der, an employee of the railroad com- 
pany was killed, is a joint tort-feasor 
with the railroad company, so that 
a release of the latter releases the 
electric company. Massey v. North 
Carolina. Public Serv: Co. r96_N. C. 
299,145 SE 561. (8) A warehouseman 
whe delivers warehouse receipts to a 
person other than the owner, and per- 
mits such person to withdraw the 
goods, is a joint tort-feasor with such 
person, so that a release of the latter 
by the owner releases the warehouse- 
man. Gibbs v. Redman. Fireproof 
Storage Co., 68 Utah 298, 249 P 1032. 
CO) RA municipality allowing a street 
to remain in a defective condition is 
released by the release of an employ- 
er who provided a truck with a defec- 
tive axle, where the defective condi- 
tion and the defective axle concurred 
in causing the death of an employee. 
Mooney vy. Chicago, 239 Ill. 414, 88 NE 
194. 


[c] Particular parties not released 
as joint tort-feasors.—(1) Where 
plaintiff, a railroad brakeman, was in- 
jured by coming in contact with a 
trolley or guy wire belonging to a 
street car compe71y and alleged to 
have been negligently permitted to 
remain in a dangerously low position 
over a railroad crossing, and the only 
act of negligence with which the 
railroad company could be 
was in omitting to warn plaintiff of 
the presence of the wire or in itself 
requiring the street car company to 
raise it, the railroad company and the 
street car company are not joint tort- 
feasors, so that the latter is not re- 
lieved from liability by a release ex- 
ecuted by plaintiff to the railroad 
company. Pittsburgh R. Co. v. Chap- 
man, 145 Fed. 886, 76 CCA 418 [aff 140 
Fed. 784]. (2) The release of an auc- 
tioneer who used fraud to enhance the 
price of property sold at auction does 
not discharge the vendor, “for their 
accountability was separate and rest- 
ing on different grounds; his (the 
auctioneer’s) on actual falsehood, 
theirs (the vendors) on the adoption 
of the benefits of it and the accounta- 
bility thus arising for it.’”’ Veazie v. 
Williams, 8 How. (U. S.) 134, 12 L. 
ed. 1018. (3) A bank which pays a 
check with notice that it was fraudu- 
lently procured from the maker is 

not a joint wrongdoer with the par- 
ties who fraudulently procured the 


charged 
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to be such, 


check; and is not released by a re- 
lease of one of them. Arkansas Nat. 
Bank v. Martin, 110 Ark. 578, 163 SW 
795. (4) Where several upper owners 
of land bordering on a stream of wa- 
ter contaminate it or so use it that 
a lower abutter is damaged, such 
wrongdoers, if not acting in concert, 
are several and not joint tort-feasors, 
So that a release of one does not re- 
lease the others (Valparaiso v. Moffitt, 
12 Ind. A. 250, 39 NE 909, 54 AmSR 
522; Gallagher v. Kemmerer, 144 Pa. 
509, 22 A 970, 27 AmSR 673) (5) un- 
less it is in full satisfaction of all the 
injury sustained by reason of the nui- 
sance (Valparaiso v. Moffit, supra). 
(6) Where a bank was defrauded 
through a kiting transaction involv- 
ing the payment of checks to one of 
the parties to the fraud when he had 
not sufficient funds on deposit. to meet 
them, a release of some of the parties 
to the fraud does not release the oth- 
ers, on the theory that they are joint 
tort-feasors, in an action against such 
others to enforce the contractual ob- 
ligation growing out of the drawing 
and payment of such checks. Brad- 
ford v. Harford Bank, 145 Md. 653, 128 
A 899. (7) Where creditors of a debt- 
or employ the same attorney, and sep- 
arate attachments on their debtor’s 
property are levied on the creditors’ 
claims, neither creditor being in any 
way interested in the other’s claim or 
its prosecution, they are not joint 
tort-feasors, where the attachments 
were improperly levied, so as to cause 
a release of one of them to discharge 
the other as against a claim for dam- 
ages by the attachment debtor. Miller 
v. Beck, 108 Iowa 575, 79 NW 344. (8) 
The directors of an insurance com- 
pany who used the corporate assets 
to purchase an interest in a mutual 
insurance company of the surviving 
directors thereof, although it had no 
assets or good will, are not joint 
wrongdoers with the directors of the 
selling corporation, who divided the 
proceeds among themselves, as to the 
waste thus committed by the pur- 
chasing directors so that a release of 
the former is not a defense in an ac- 
tion against the latter. Gilbert v. 
Finch, 72 App. Div. 38, 76 NYS 143 [aff 
on other grounds 173 N. Y. 455, 66 
Ji 133, 98 AmSR 623, 61 LRA 807]. 
(9) One against whom the cause of 
action is for deceit in the sale of stock 
is not a joint tort-feasor with one 
who, after such deceit was discovered 
by the buyer, and who had control of 
the latter’s funds, withdrew an order 
to stop payment on a check given, so 
that the seller was enabled to realize 
thereon, contrary to the instructions 
of the buyer, and his agreement, so 
that a release of the seller of the 
stocks by the buyer does not release 
the other. Fraser vy. Copake Lake 
Pure Ice Corp., 127 Misc. 457, 216 NYS 
498. (10) A release of two defend- 
ants, sued for money had and re- 
ceived, does not release a third de- 
fendant, on the ground that the ac- 
tion is for damages for a joint tort, 
where the action is for the restitution 
of property converted into money, and 
not for tort, nor for unliquidated dam- 
ages caused by fraud and deceit, nor 
for the value of property obtained by 
deceit, the liability of each defendant 
being several and limited to the 
amount received by each. Pollak v. 
Staunton, (Cal. A.) 284 P 226. 


[d] Release of claim on an insur- 
ance fund, given to one tort-feasor 


[53 C.J.] ©1261 


release is given for a consideration received in com- 
plete satisfaction of the injury, it is immaterial that 
the releasee was not a guilty party, nor even claimed 
an action against the real tort-feasor 
being barred, since a person injured is entitled to 
but one satisfaction,°® 


the releasor being held es- 


without regard to his negligence, al- 
though broad enough to bar a claim 
based thereon, does not operate to re- 
lease another tort-feasor from a claim 
for liability based on his negligence. 
Ridgeway v. Sayre Electric Co., 258 
Pa. 400, 102 A 123. 


55. Young v. Anderson, 33 Ida. 522, 
196°P°193 [cit Eye}. 

56. Arkansas Nat. Bank v. Martin, 
110 Ark. 578, 163 SW 795. 


57. Jll—Wagner v. Union Stock 
Yards, etc., Co., 41 Ill. A. 408. 


Iowa.—Renner vy. Model Laundry, 
ete., Co., 191 Iowa 1288, 184 NW 611; 
Ryan v. Becker, 136 Iowa 273, 111\. NW 
426, 14 LRANS 329; Turner v. Hitch- 
cock, 20 Iowa 310. But see Snyder 
v. Mutual Tel. Co., 135 Iowa 215, 112 
NW 776, 14 LRANS 321 (apparently 
not recognizing rule). 


Kan.—Missouri, ete., R. Co. v. Mc- 
Wherter, 59 Kan. 345, 53 P 135. 


Nebr.—Wardell v. McConnell, 
Nebr. 558, 41 NW 548;. Iddings v. 
Citizens’ State Bank, 3 Nebr. (‘Unoff.) 
750, 92 NW 578. 


N. Y.—Atlantic Dock Co. v. New 
York, 53 N. Y. 64; Wilder v. Pennsyl- 
vania) R.1Co.; (217 App. Divii66i, 27 
NYS .56; Casey v. Auburn Tel. Co.. 
131 NYS 1 [aff 148 App. Div. 900 mem, 
132 NYS 1123 mem]; Meyers v. Acker, 
etc., Co., 65 Misc. 576, 120 NYS 828; 
Wilson v. Reed, 3 Johns. 175. Contra 
Casey v. Auburn Tel. Co., 155 App. 
Div. 66, 189 NYS 579 [not foll Atlantic 
Dock Co. v. New: York, 53 N. Y. 64]. 


Vt.—Dufur v. Boston, etc., R. Co., 
75 Vt. 165, 53 A 1068; Robinson v. St. 
Johnsbury, etc., R. Co., 80 Vt. 129, 66 
A 814, 820, 9 LRANS 1249, 12 AnnCas 
1060 (discussing, but not deciding, the 
question, and holding that, where pay- 
ment is made on the demand of plain- 
tiff, in settlement of the cause of ac- 
tion, “by one who was in fact an in- 
demnitor of the defendant, and whose 
act the defendant has satisfied by 
pleading it,’ a plea by defendant of 
the release of such indemnitor by 
plaintiff is good). 

Wash—Randally Svan Gerricka 9s: 
Wash? 52/2) 161 P 357, LRA1918D 179. 


[a] “This rule should apply only 
to cases where a release is claimed 
without reference to the question of 
satisfaction in fact.’’ Ryan v. Becker, 
136 Iowa 273, 111 NW 426, 428, 14 
LRANS 329. 


Satisfaction as joint wrongdoer by 
one not in fact liable see Accord and 
Satisfaction § 30 text and note 45. 


Validity of cause of action as af- 
ime validity of release see supra 


58. U. S.—Kirkland v. 
Bickford Co., 267 Fed. 472. 


Cal.—Tompkins v. Clay St. R. Co., 
66 Cal. 163, 4 P1165; Hawber v. Raley, 
92iCals At 701, 268 P9438 {quot Cyc]. 


Ind.—Cleveland, etc., R. Co. v. Hilli- 
goss, 171 Ind. 417, 86 NE 485, 131 Am 
SR 258 Contra Kentucky, etc., Bridge 
Co. v. Hall, 125 Ind. 220, 25 NE 219. 


Ky.—Louisville v. Nicholls, 158 Ky. 
516, 165 SW 660. 


Mass.—Muse v. De Vito, 243 Mass. 
384, 137 NE 730; Brewer v. Casey, 196 
Mass. 384, 82 NE 45; Piekwick v. Mc- 
Cauliff, 193 Mass. 70, 78 NE 730, 8 


Ensign- 


AnnCas 1041; Leddy v. Barney, 139 
Mass. 394, 2 NE 107. 
Minn.—Hartigan v. Dickson, 81 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[53 C. J.—70] 


1262 [53 C.J.] 


topped to deny the liability of the party released, 
from whom satisfaction was received;°® and like- 
wise if a claim has been or may be made on which 
there is a possible liability, even if the person re- 
leased was not in fact responsible.°® In a situation 
where several persons are implicated in perpetrating 
a wrong on another and yet are not joint tort-feasors, 
if the facts are such that the injured person has an 
election to sue one or more of the wrongdoers sever- 
ally, his aeceptanee of satisfaction from, and re- 
lease of, one discharges the others also.°t The gen- 
eral rule that a release of one joint tort-feasor re- 
leases all®? has been held to apply not only to joint 
torts, strictly, so-ealled,®* but also to cases where 
the releasor’s injury is caused by the concurrent®* 
or combined®® negligence or misconduct of the re- 
leasee and others, so that in effect the damages sus- 
tained are inseparable,®® even where they were act- 
ing independently of one another, with no concert 
of aetion;®? but other authorities hold that if the 
wrong consists not of one tort alone, for which the 
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eae 


[§§ 78-79 


parties are severally liable, but of separate and dis- 
tinct, although closely connected, torts, for which the 
parties are respectively liable, then the release of and 
acceptance of satisfaction from one in respect to his 
part in the wrongdoing does not discharge the others 
from liability for their respective shares in the 
transaction.*® 


[§ 79] c. Effect of Receipt.°® A mere receipt 
does not operate as a release to extinguish a cause 
of action, in tort,7° nor as a covenant or agreement 
not to sue,*! being merely evidence of payment ;‘? 
and it is a question of fact whether the payment was 
made in partial or total satisfaction of the injury.*? 
A seal has been said to add nothing to a mere re- 
ceipt.74 A receipt in full payment or satisfaction is 
a bar to all action against the receiptee and against 
the other tort-feasors,*® the rule being held applica- 
ble even where rights are reserved against such oth- 
ers,® and oral evidence being inadmissible to show 
that the sum received was intended to be accepted 
as part, and not as,full, payment.*? 


Minn. 284, 88 NW 1091. 


Mo.—Hubbard v. St. Louis, ete., R. 
Co., 173 Mo. 249, 72 SW 1073. But see 
Jamison v. Kansas City, (A.) 17 SW 
(2a) 621 (holding that a release of 
codefendants of a city does not re- 
lease the city if such codefendants are 
not primarily liable); Ridenour v. In- 
ternational Harvester Co., (A.). 205 
SW 881 (apparently not recognizing 
rule). 

N. H.—Stacy v. F. M. Hoyt Shoe Co., 
83-N. H. 281, 141 A 467. 


Pa.—Seither v. Philadelphia Trac- 
tion Co.) 125 Pa. 397, 17 A 338, 11 Am 
SR905; 4 LRA 54: . 

Tex.—Hunt v. Ziegler, (Civ. A.) 271 
SW 936 [aff (Commn. A.) 280 SW 546]. 

See State v. Maryland Plectric R. 
Co., 126 Md. 300, 95 A 43, LRA1917A 
270; Heyndricks v. Fandel, 16 Oh, Cir. 
Ct. N. S. 26 (both apparently support- 
ing rule). 

fa] That no action was ever in- 
stituted against the party from whom 
the satisfaction was accepted does 
not prevent the application of the rule. 
Hawber v. Raley, 92 Cal. A. 701, 268 
P 943. 


59. U. S.—Kirkland v. 
Bickford Co., 267 Fed. 472. 


Cal.—Tompkins v. Clay St. R. Co., 
66a Calh 298) °4 1165; Hawber v. 
Raley, 92 Cal. A. 701, 268 P 943. 


Ind.—Cleveland, etc., R. Co. v. Hilli- 
goss, 171 Ind. 417, 86 NE 485, 131 Am 
SR 258. 


Mo.—Hubbard v. St. Louis, etc., R. 
Co., 173 Mo. 249, 72 Sw 1073, 1074; 
Laughlin v. Excelsior Powder Mfg. 
Co., 153 Mo. A. 508, 134 SW 116. 


N. Hy 
83 N. H. 281, 141 A 467. 


Tex.—Hunt v. Ziegler, (Civ. A.) 271 
ee 936 [aff (Commn. A.) 280 SW 

6]. 

“Tt does not lie in the mouth of 
such a plaintiff to say he has no cause 
pf action against one who paid him 
for his injuries, for the law pre- 
sumes that the one who paid com- 
mitted the whole trespass and occa- 
sioned the whole injury.’ Hubbard v. 
St. Louis, ete. R. Co., supra ;[quot 
Casey v. Auburn Tel. Co., 155 App. 
Div. 66, 189 NYS 579]. « 

“The position is inconsistent with 
good conscience.” Hunt v. Ziegler, 
CLex (Gv, CAN) 271 aSiW 986) 941 Nate 
(Commn, A.) 280 SW 546]. 


60. Kirkland vy. Ensign-Bickford 
Co., 267 Fed. 472; Cleveland, ete, R. 


Pnsign- 


Stacy v. F. M. Hoyt Shoe Co.,, } 


Co. v. Hilligoss, 171 Ind. 417, 425, 86 
NE 485, 1831 AmSR 258; Cormier vy. 
Worcester Cons. St. R. Co., 233 Mass. 
1938, 125 NE 549. 

“Tt will be deemed sufficient if there 
is an appearance of liability; that is, 
something in the nature of a claim 
on the one hand, and a possible liabil- 
ity under the rules of the law on the 
other.” Cleveland, ete., R. Co. v. Hil- 
ligoss, supra [quot Kirkland vy. En- 
sign-Bickford Co., supra]. 

[a] An allegation of sole negli- 
gence on the part of the party re- 
leased does not prevent the applica- 
tion of the rule. Kirkland v. Ensign- 
Bickford Co., 267 Fed. 472. 


[b] Well-considered case.—Kirk- 
rane v. Ensign-Bickford Co., 267 Fed. 


61. Ill—Stanley v. Leahy, 87 Ill. 


A. 465; Chapin v. Chicago, ete., R. Co., 


18 Ill. A. 47. 


Iowa.—Miller v. Beck, 108 Iowa, 575, 
79 NW 344. 


Mass.—Aldrich v. Parnell, 147 Mass. 
409, 18 NE 170. 


Mo.—Chiecago Herald Co. v. Bryan, 
195 Mo. 574, 92 SW 902. 


sate v. Coen, 10 OhNPNS 


[a] Quasi joint tort-feasors.— 
“The doctrine relating to release of 
joint tort feasors, is not restricted 
to the case of those who are strictly 
joint tort feasors, but applies as well 
to those who are quasi tort feasors, 
as in the case of the liability of a mas- 
ter and servant for injuries occa- 
sioned by the servant’s negligence.” 
Shank v. Koen, 10 OhNPNS 513, 517. 


62. See supra § 77. 


63. Muse v. De Vito, 243 Mass. 384, 
137 NE 730. 

64. Ala.—U.S. Cast Iron Pipe, etc., 
Co, v. Williams, 212 Ala. 177, 104 S 
28. 

Mass.—Muse v. De Vito, 243 Mass. 
384, 137 NE 730; Cormier v. Worces- 
ter Cons, St. R. Co., 233 Mass. 193, 125 
NE 549; Johnson v. Von Scholley, 
218 Mass. 454, 106 NE 17. 


Mich.—Lindsay v. Acme Cément 
Plaster Co., 220 Mich. 367, 190 NW 
275 [cit Cyc]. 

Mo.—Myers v: Kennedy, 306 Mo. 268, 
267 SW 810. 

N. H.—Wheat v. Carter, 79 N. H. 
150, 106 A 602. 

65. Cormier v. Worcester Cons. St. 
R. Co., 233 Mass. 193, 125 NE 549. 


66. Muse v. De Vito, 243 Mass, 384, 
137 NE 730. 


67. U.S. Cast Iron Pipe, ete., Co. v. 
Williams, 212 Ala. 177, 104 S 28; Cor- 
mier v. Worcester Cons. St? R. Co, 
233 Mass. 193, 125 NE 549. 


68. lIowa.—Jewett vy. Wanshura, 43 
Iowa 574, 


Mo.—Carson v. Smith, 133 Mo. 606, 
384 SW 855. 


N. Y.—Townsend vy. Hoppock, 13 
N. Y. Super. 499; Fraser v. Copake 
Lake Pure Ice Corp., 127 Misc. 457, 
216 NYS 498, 499 [quot Cyc]. 


Oh.—Strabler v. Toledo Bridge Co., 
11 Oh. Cir. Dec. 87; Semeraro vy. 
Cleveland, 21 OhNPNS 26. 


Pa.—Ceraline Mfg. Co. vy. Anthracite 
Beer Co., 25 Pa. Super. 94. 


See Wheat v. Carter, 79 N. H. 150, 
106 A 602 (‘“‘when the releasor’s loss 
is caused by the successive acts of 
two or more persons, most courts hold 
that a release of one is not necessari- 
ly a bar to-a second suit’’). 


69. Receipt as payment see Pay- 
ment §§ 75-83. 


70. Tucker v.. Baldwin, 13 Conn. 
136, 38 AmD 384. 
71. Tucker v. Baldwin, 13 Conn. 


136, 33 AmD 3884. 
72. Tucker v. Baldwin, supra. 


Release as payment generally see 
Payment §§ 75-83. 


73. Chicago v. Babcock, 143 Tl. 358, 
82 NE 271. 


74 Gross v. Diller, 33 Minn. 424, 
23 NW 837. 


75. Ill.—Illinois Cent, R. Co. v. 
Welch, 52 Ill. 188, 4 AmR 593; West- 
ern Tube Co. v. Zang, 85 Ill. A. 68. 


lowa.—Snyder v. Mutual Tel. Co., 
ne uke 215, 112 NW 776, 14. LRA 


Me.—Gilpatrick v. Hunter, 24 Me. 
18, 41 AmD 370. 


FY ake stad v. Ellison, 136 Mass. 


Mich.—Perry v. Michigan Alkali 
Co., 150 Mich. 537, 114 NW 3815. 


Mo.—Abbott v. Senath, 243 SW 641; 
aecey v. Buffum, 173 Mo. 1, 73 SW 


N. Y.—Coon v. Knap, 8 N. Y. 402, 
59 AmD 502. 


76. Dulaney v. Buffum, 173 Mo. 1, 
73 SW 125. 


77. See cases supra note 75. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 80) 


[\ 80] d. Effect of Covenant or Agreement Not 
To Sue.’§. A covenant or agreement not to sue’® one 


78. Operation of covenant not to 
Te as release generally see supra § 


79. See supra § 3. 


80. U. S.—Veazie v. Williams, 8 
How. 134, 12 L. ed. 1018; Pacific States 
Lumber Co. v. Bargar, 10 F. (2d) 335, 
337 [cit Cye]; The Thomas P. Beal, 
298 Fed. 121; Berry v. Pullman Co., 
249 Fed. 816, 162 CCA 50, LRA1918F 
358 [eit Cyc]. 

Ark.—Dardanelle, ete, R. Co. v. 
Brigham, 98 Ark. 169, 135 SW 869; 
Texarkana Tel. Co. v. Pemberton, 86 
Anke 329. 111 SW 257. 


Cal.—Tompkins v. Clay St. R. Co., 
66 Cal. 163, 4 P 1165; Hawber v. Ra- 
ley, 92 Cal. A. 701, 268 P 948, 944 [quot 
Cyel. 

Conn.—Dwy v. Connecticut Co., 89 
Conn. 74, 92 A 888, LRA1915E 800, 
AnnCas1918D 270. 


1ll.—Chicago, etc., R. Co. v. Averill, 
224 Tll. 516, 79 NE 654 [aff 127 Ill. 
AS 275 ee Chicago vi Babcock,-143 111. 
358, 32 NE 271; Scharfenstein v. For- 
est City Knitting Co., 253 Ill. A. 190; 
Nixon v. Chicago, 212 Ill. A. 365; Pur- 
inton v. Belt R. Co., 204 Ill. A. 382; 
Balsley v. Hetzel, 182 Ill. A. 136; Van- 
dalia R. Co. v. Nordhaus, 161 Jll._ A. 
110; Yeates v. Illinois Cent. R. Co., 
145 Ill. A. 11 [aff 241 Ill. 205, 89 NE 
B68 ds). Ghicago ov.) Smith;-.95° LH. A. 
335. See Petroyeanis v. Pirola, 205 
Ill. A. 310; Knudson v. Wacker, etc., 
Brewing, etc., Co., 182 Ill. A. 296. 

Ind.—Cleveland, ete., R. Co. v. Hilli- 
goss, 171 Ind. 417, 86 NE 485, 131 
AmSR 258; Pike County Coal Co. v. 
Farrabee, 79 Ind. A. 201, 1837 NE 680; 
Parry Mfe7.Co.. v. Crull; 5¢-aind.. A. 
(i, LOL, NE-756. 


Iowa.—Renner v. Model Laundry, 
ete., Co., 191 Iowa 1288, 184 NW 611; 
Farmers’ Sav. Bank v. Aldrich, 153 
Iowa 144, 1383 NW 383. 

Ky.—Louisville Times Co. v. Lan- 
easter, 142 Ky. 122, 1383 SW 1155. 


Mass.—Johnson v. Von Scholley, 
218 Mass. 454, 106 NE 17; Matheson 
v. O’Kane, 211 Mass. 91, 97 NE 688, 
39 LRANS 475, AnnCasi1913B 267; 
Clark v. Bullard, 208 Mass. 586, 94 
NE 1042. 


Minn.—Joyce v. Massachusetts Real 


Hst. Co., 173 Minn. 310, 217 NW 337; 
Musolf v. Duluth Edison Blectric 
Co., 108 Minn. 369, 122 NW 499, 24 


LRANS 451. 


Miss.—Bogdahn v. Pascagoula St. 
R., ete:, Co.; 118 Miss: 668, 79 S 844. 


Mo.—Myers vy. Kennedy, 306 Mo. 
268, 267 SW 810; Weinlein v. Peo- 
ples, (A.) 241 SW 645: Funk v. Kan- 
“sas City, (A.) 208 SW 840; McKim vy. 
Metropolitan St. R. Co., 196 Mo. A. 
544, 196 SW 4383; Mahaney v. Inde- 
pendence, (A.) 183 SW 1117; Pickett 
v. Wren, 187 Mo. A. 838, 174 SW 156; 
McDonald v. Goddard Grocery Co., 184 
Mo. A. 432, 171 SW 650; Hawkins v. 
Missouri Pac. R. Co., 182 Mo. A. 328, 
170 SW 459; Judd v. Walker, 158 Mo. 
A. 156,138 SW 655; Arnett v. Missouri 
Pac. R. Co., 64 Mo. A. 368. See Him- 
melberger-Harrison Lumber Co. v. 
Dallas, 165 Mo. A. 49, 146 SW 95 (ap- 
parently recognizing rule). 

N. H.—Stacy v. F. M. Hoyt Shoe 
Co., 83 N. H. 281, 141 A 467; Master- 
son v. Berlin St. R. Co., 83 N. H. 190, 
139 A 753; Snow v. Chandler, 10 N. 
H. 92, 34 AmD 140. 


N. Y.—Wilder v. Pennsylvania R. 
Co: 217 App. Div. 661,217 NYS 56; 
Miller v. Fenton, 11 Paige 18. 


N. C.—Braswell v. Morrow, 195 N. 
C. 127, 141 SE 489; Slade v. Sherrod, 
175 N. C. 346, 95 SH 557; Mason. v. 
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Stephens, 168 N. C. 370, 84 SE 527. 
Oh.—Adams Express Co. v. Beck- 

with, 100 Oh. St. 348, 126 NE 300; 

Cleveland v. Hanson, 15 Oh. A. 409 [aff 


105’ Oh. St. 646,138 NE 925]; Cin- 
cinnati, ete., Tract. Co. v. Holbrock, 32 
On, CitmOt, ges se balley. v2. Berry, 5 
Oh. Dec. (Reprint) 483, 8 AmLRegNS 


270; Semeraro v. Cleveland, 21 Oh 
NPNS 26, 28 [quot Cyc]. 

Okl1.—Lisle v. Anderson, 61 Okl. 68, 
159 P 278, LRAI917A 128 [cit Cyc]. 


Or.—Stires v. Sherwood, 75 Or. 108, 
145 P 6465. 

Pa.—Gregg v. Hilsen, 12 Phila. 348. 

Tenn.—Nashville Interurban R. v. 
Gregory, 137 Tenn. 422, 193 SW 1053 
[cit Cyc]; Smith v. Dixie Park, etc., 
Co., 128 Tenn. 112, 157 SW 900 [cit 
Cyc]. 

Tex.—Robertson v. Trammell, 
Tex. 364, 83 SW 1098. 

Vt.—Sloan v. Herrick, 49 Vt. 327; 
Chamberlin vy. Murphy, 41 Vt. 110; 
Brown v. Marsh, 7 Vt. 320. 


Wash.—Randall v.  Gerrick, 


98 


93 


Wash. 522, 161 P 357, LRA1918D 179. 
See Abb v. Northern Pac. Couns 
Wash. 428, 68 P 954, 92 AmSR. 864, 


58 LRA 293 
rule). 

W. Va.—Bloss v. Plymale, 3 W. Va. 
393, 100 AmD 752. 


Wis.—Ellis v. Esson, 
6 NW 518, 36 AmR 830. 


Wyo.—-Natrona Power Co. v. Clark, 
31 Wyo. 284, 225 P 586. 


And see cases infra note 83. 


[a] Reason for rule.—(1) “A cov- 
enant not to sue does not extinguish 
the cause of action.” Nashville In- 
terurban R. Co. v. Gregory, 137 Tenn. 
422, 193 SW 10538, 1056. (2) “[Such 
a covenant] did not at common law 

have the effect, technically, of 
extinguishing any part of the cause 
of action.”” Smith v. Dixie Park, etc., 
Co., 128 Tenn. 112, 157 SW 900, 902. 
(3) “This depends upon the principle 
that joint tort-feasors are jointly and 
severally liable and that any individ- 
ual against whom action is institut- 
ed cannot complain of the nonjoinder 
of his fellows. It can make no ‘dif- 
ference in principle whether the non- 
joinder is a gratuity on the part of 
the plaintiff, or whether he has been 
moved to that course by monetary 
considerations. Stires v. Sherwood, 75 
Or. 108, 145 P 645, 646. 


{b] Rule not changed by statute 
allowing contribution between wrong- 
doers after judgment. McDonald v. 
Goddard Grocery Co., 184 Mo. A. 432, 
171 SW 650. 


[ec] Test as between release and 
covenant not to sue.— ‘It is some- 
times difficult to determine whether a 
particular instrument was intended as 
a release and discharge or aS a COve- 
nant not to sue, but where by its 
terms it applies to only a part of the 
joint tort-feasors, it is not construed 
as a release and discharge unless such 
is the plain import of the language 
used.’ Joyce v. Massachusetts Real 
Est. Co., 173 Minn. 310, 217 NW 337, 
338. 


{d] 


(apparently recognizing 


50 Wis. 138, 


Effect of indemnity bond.— 
Where, pending suit against two joint 
tort-feasors, plaintiff, in considera- 
tion of a certain sum, contracted not 
to sue one of them, the fact that plain- 
tiff executed a bond to such defendant 
to indemnify it against all claim by 
reason:of the cause of action alleged 
did not change the character of the 


transaction from a covenant not to 


sue to a release discharging the other 
tort-feasor. Robertson v. Trammell, 


[53 C.F.) 12638 


or less than all of joint tort-feasors does nct release 
and will not bar an action against the others,*° 


98 Tex. 364, 883 SW 1098 [den writ of 
error 37 Tex. Civ. A. 53, 83 SW 258]. 


fe] “The fact that suit had been 
brought against the allegegl 
wrongdoers at the time the agreement 
was entered into does not operate to 
convert it into a release.” Smith v. 
Dixie Park, etc., Co., 128 Tenn. 112, 
157 SW 900, 902. 


([f{] Right to continue action 
against other tort-feasor than the cov- 
enantee is not affected by the execu- 
tion of a covenant not to sue and dis- 
missal of a pending action as against 
the covenantee. Joyce v. Massachu- 
setts Real Hst. Co., 173 Minn. 310, 217 
NW 337. 


[ge] Use of word “quitclaim’” does 
not make an instrument more than a 
covenant not to sue. Berry v. Pull- 
man Co., 249 Fed. 816,-162 CCA 50, 
LRAI918F 358. 


{h] Municipality as defendant.— 
(1) Under a statute providing that a 
city sued for negligence may file a mo- 
tion notifying plaintiff to make a part 
defendant any person also liable 
therefor, an agreement by plaintiff 
not to sue such a person deprives the 
city of the benefit of such statute, pre- 
venting it from making him a party 
defendant, and therefore such an 
agreement has the effect of barring 
plaintiff's action against the city. 
Funk v. Kansas City, (Mo. A.) 208 SW 
840. (2) A covenant not to proceed 
further against an abutting owner 
for injuries caused by his mainte- 
nance of a dangerous condition in a 
highway will preclude any action 
against or recovery from the munici- 
pality therefor, its only duty being 
not to knowingly permit such a con- 
dition to exist, and it being there- 
fore only concurrently and not joint- 
ly liable, and the covenantee being lia- 
ble to indemnify the city for any judg- 
ment against it. Bello v. Cleveland, 
106 Oh. St. 94, 188 NB 526 [aff 13 Oh. 
A. 297]. (3) ‘Where a city, sued un- 
der the rule of respondeat superior for 
injury caused by the negligence of a 
contractor employed by it, can re- 
cover from him any judgment its 
compelled to pay on account of his 
negligence, a covenant not to sue him 
is available to the city as a defense 
in. the action against it, since other- 
wise the covenantee would be deprived 
of the benefit of the covenant. Kouba 
v. Cleveland, 23 OhNPNS 222. 


[i] Instruments construed as cove- 
nants not to sue.—(1) A contract by 
which a party sued as a tort-feasor 
agrees that if plaintiff will sue only 
another, and not the contractor, and 
fail to recover against such other, it 
will pay plaintiff a stated sum, and 
that, in the event of a recovery of a 
certain sum, it will supply the ‘defi- 
ciency to make up such sum, and that 
it will pay at once to plaintiff a stated 
sum, to be credited on the total to 
be paid, is merely a covenant not to 
sue, and does not operate to release 
such other party sued. Dardanelle, 
etc., R. Co. v. Brigham, 98 Ark. 169, 
135 SW 869. (2) A covenant, for a 
named consideration, that the cove- 
nantor ‘will forever refrain and will 
not bring any suit, action, or pro- 
ceeding at law . - in any court 
against - [a named _ corpora- 
tion] for and on account of any in- 
juries sustained by him” on a named 
date ig a covenant not to sue, and is 
not a defense to an action against 
other joint tort-feasors than the cov- 
enantee. Pacific Coast Lumber Co, 
Vi pargar) 10) B.C2d) isso, ost a Cop 
A covenant that, for a named consid- 
eration, ‘I will never sue or attach 
the said T., trustee, or his estate, for 
or on account of a certain claim for 
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unless shown to have been so intended,*? 
unless a complete satisfaction has been received in 
return for the covenant or agreement.*? 
applies particularly where it is specifically previded 
that the covenant shall not affect the covenantor’s 
rights as against the other joint tort-feasors,** al- 
though such a reservation is unnecessary for the 
Some authorities hold 


pr eservation of such rights.** 


RELEASE 
and 


The rule 


that the covenant is ie available as a defense even 


damages .. . and that these 
‘presents may be pleaded as a defense 
to any action or proceeding which 
may be brought, instituted, or taken 
by me in breach of this cove- 
nant” does not constitute a bar to 
plaintiff’s claim against a joint tort- 
feasor with T. Matheson yv. O’Kane, 
211 Mass. 91, 97 NE 638, 39 LRANS 
475, AnnCas1913B 267. (4) An agree- 
ment, in a suit against one of two 
joint tort-feasors, for an entry, “Nei- 
ther party; no further suit to be 
brought for the same cause of action” 
merely amounts to an agreement not 
to sue again for the same cause of ac- 
tion, and cannot be construed as re- 
leasing the other joint tort-feasor. 
White v. Beverly Bldg. Assoc., 221 
Mass. 15, 108 NE 921. (5) An em- 
ployee’s covenant not to institute or 
prosecute a suit or proceeding of any 
kind or character against his employ- 
er for and on account of any personal 
injuries received by him, especially on 
account of the accident which oc- 
curred ona named day, is not a release 
and does not discharge other joint 
tort-feasors. Weinlein v. Peoples, 
(Mo. A.) 241 SW 645. (6) An instru- 
ment in which an administratrix 
agrees not to sue a telephone company 
for causing death, unless it should be 
held that she had no cause of action 
against an electric company, based 
on the same accident, and then only 
after returning the consideration paid, 
is a covenant not to sue, and not a 
release. Musolf v. Duluth Edison 
Electric Co., 108 Minn. 369, 122 NW 
499, 24 LRANS 451. (7) An instru- 
ment in which, for a named consider- 
ation, the covenantor ‘‘does covenant 
and agree that she will never at any 
future time commence, prosecute, or 
cause or permit to be prosecuted any 
action at law, or in equity, or any pro- 
ceeding of any description, whatever, 
in any court, against said [named cor- 
poration] to charge it with any lia- 
bility for or to recover any compen- 
sation for, or damages sustained by 
the undersigned as a result of, the in- 
juries received or which she claims 
to have received and that 
[the corporation] shall henceforth and 
forever be relieved and protected by 
this covenant from any such action 
or proceeding, by any person or per- 
sons whatsoever,” is a covenant not to 
sue, and not a release. Joyce v. Mas- 
sachusetts Real Est. Co., 173 Minn. 
310, 217 NW 337, 338. (8) An instru- 
ment stating that, for a named con- 
sideration, “I do agree and covenant 
that I shall never institute or prose- 
cute any suit on account of my said 
injuries against said L and 5 
K, either of them” is a covenant not 
to sue L and K, and not a release, and 
does not ‘discharge their cojoint ‘tort- 
feasors from liability. Lisle v. An- 
derson, 61 Okl. 68, 159 P 278, LRA 
1917A 128. (9) An instrument the 
only provision of which that tends 
to give it the color of a release is the 
one stipulating plaintiff's agreement 
“to hold harmless said [named com- 
pany] for any and all claims or lia- 
bilities against it by reason of said 
accident” is a covenant not to sue, 
and not a release. Smith v. Dixie 
Park, etc., Co., 128 Tenn. 112, 157 SwW 
900, 902. 


{j] Well-considered case.—McDon- 
ald v. Goddard Grocery Co., 184 Mo. 
A. 432,171 SW 650 (reviewing author- 
ities). 

[k] Rule applied to covenant to 
cease suing.—Shapiro v. Lyon, 254 
Maes 110, 149 NE 543; Judd v. Walk- 

158 Mo. A. 156, 138 SW 655; Adams 
aebreds Con Va Beckwith, 100 Oh. St. 
348, 126 NE 300. 


{1] Rule applied to agreement not 
to further proceed.—Shippey v. Kan- 
sas City, 254 Mo. 1, 162 SW 1387. 


[m] Rule applied to agreement not 
to take money judgment.—Blackwell 
v. Ship-Channel! Dev. Co., (Tex. ‘Civ. 
A.) 264 SW 223. 


[n] Rule applied in several liabil- 
ity for concurrent negligence. —Myers 
v. Kennedy, 306 Mo. 268, 267 SW 810. 

81. Renner v. Model Laundry, etc., 
Co., 184 Iowa 611, 184 NW 611. 

82:5, S:——Thev Thomas’ “Ps Beal 
298 Fed. 121. 

iil.—Chieaso, ve Babcock) 9143) Til: 
358, 32 NE 271; Chicago y. Smith, 95 
AU So oe 

Miss.—Bogdahn v. Pascagoula St. 
R. ee 118 Miss. 668, 79 S 844. 


o.— Myers v. Kennedy, 306 Mo. 
268, °367 SW 810; McDonald v. God- 
dard Grocery Co., 184 Mo. A. 432, 171 


SW 650; Arnett v. Missouri Pac. Ev: 
Co., 64 Mo. A. 368. 

Oh.—Klages v. Kronenbitter, 25 Oh. 
Cine Cia Nisa slot: 

Wash.—-Randall v. Gerrick, 93 
Wash, 522; 161) P 357, URATIT8 D179; 

Wis.—Ellis v. Essau, 50 Wis. 138, 6 
NW 518, 36 AmR 820. 

See Bogdahn v. Pascagoula St. R., 
ete. Cos, SliioeMiss: 663, 79) Ss 9846 
(apparently recognizing rule). 

83. Pacific States Lumber Co. v. 
Bargar, 10 F. (2d) 335; Berry v. Pull- 


man Co., 249 Fed. 816, 162 CCA 50, 
LRA1918F 358; Nixon v. Chicago, 
oie TIAL 365; McDonald v. God- 
dard Grocery Co., 184 Mo. A. 432, 171 
SW 650; Judd v. Walker, 158 Mo. A. 
156, 138 SW 655; Masterson v. Berlin 
Stil Cos eect Newel. iO Opie OReALEO oe 
84. Joyce v. Massachusetts Real 


Est. Co., 173 Minn. 310, 217 NW 337. 


85. Hawber v. Raley, 92 Cal. A. 701, 
268 P 9438, 944 [quot Cyc]; Chicago v. 
Babcock, 143 Ill. 358, 32 NE 371; Chi- 
cago, ete., R. Co. v. Averill, 127 Ill. 
A. 275 fatt 224° Ty 516, 79 NW 654); 


Chicago v. Smith, 95 Ill. A. 335. See 
Balsley v. Hetzel, 182 Ill. A. 136. Mc- 
Donald v. Goddard Grocery Co., 184 


Mo, A. 432, 171 SW 650. Contra Judd 
v. Walker, 158 Mo. A. 156, 138 SW 
$55 Semeraro v. Cleveland, 21 Oh. N. 

PN, S. 26, 28 [quot Cyc]. Contra Bai- 
ley Ve Berry, 3 Oh. Dec. (Reprint) 488, 
8 AmLRegNS 270. 


[a] Reason for rule.—‘Such a cov- 
enant does not extinguish the cause 
of action.’””?’ Hawber v. Raley, 92 Cal. 
A. 701, 268 P 948, 944 [quot Cyc]. 

Covenant not to sue sole tort-feasor 
as release see supra § 70. 

86. U.S.-—The Thomas P. Beal, 298 
Fed. 121. 


Cal.—Hawber v. Raley, 92 Cal. A. 
701, 268 P 948, 944 [quot Cyc]. 


[§ 80 


to the covenantee,®® and that he must seek his rem- 
edy in an action on the covenant if it is violated;*® 
but, according to others, the covenant has the ef 
feet of relieving the covenantee of further liability.** 

Whatever consideration is received for the agree- 
ment or covenant not to sue must, by the weight of 
authority, be applied to reduce pro tanto the recov- 
ery against the other wrongdoers,** although there 


143 Ill. 
Ry Coz 


Tll.— Chicago v. Babcock, 
S58. B2eINT iiss Chicaro meter 


v. Averill, 127 Ill. A. 275 [aff 224 iil. 
516, 79 NE 654]; Chicago v. Smith, 
95 Tll. A. 335. 


Mass.—Matheson v. O’Kane, 211 
Mass. 91, 97 NE 638, 39 LRANS 475, 
27 AnnCas 267. 


Mo.—McDonald v. Goddard Grocery 
Co., 184 Mo. A. 432, 171 SW 650. 


N. Y.—Matthews v. Chicopee Mfg. 
Co., 26 N. Y¥. Super. 711. 


dae C.—Russell vy. Adderton, 64 N. C. 


Oh.—Semeraro vy. Cleveland, 21 Oh 
NPNS 26, 29 [quot Cyc]. 
Tenn.—Nashville Interurban R. Co. 


v. Gregory, 137 Tenn. 422, 193 SW 
1053. 


fa] One not a party to the cove- 
nant not to sue, and from whom no 
part of the consideration passed, can- 
not maintain an action for its breach, 
and cannot avail himself of it by way 
of defense or to prevent circuity of 
action. Clark v. Bullard, 208 Mass. 
586, 94 NE 1042. 


87. Mass.—Johnson v. Von Schol- 
ley, 218 Mass. 454, 106 NE 17. Con- 
tra Matheson v. O’Kane, 211 Mass. 
91, 97 NE 638, 639, 39 LRANS 475, 
27 AnnCas 267 (“In the case of a 
covenant not to sue one of several 
jointly liable the liability is 
not discharged, and the plaintiff's 
right of action is retained against all 
the wrongdoers’’). 


Miss.—Bagdahn v. Pascagoula St. 
R.Lete., Coy itil Miss Gos, Ol Suist4e 

N. Fi iniesteracn v. Berlin St. R. 
Coy 838) Na EL IP90 so ASe) 

W. Va.—Bloss v. Plymale, 3 W. Va. 
393, 100 AmD 752. 


Wis.—Ellis v. Essau, 50 Wis. 138, 
6 NW 518, 36 AmR 830. 


8s... U; Si sherry, v. Pullman -Coa, 
338. Fed. 816, 162 CCA 50, LRA1918F 


Conn.—Dwy v. Connecticut Co., 89 
92 A 883, LRA1915E 800, 


Conn. 74, 
AnnCas1918D 270. 

Il].—Chieago v. Babcock, 143 Ill. 
358, 32 NE 271; Vandalia R. Co. v. 
Nordhaus, THe UD AY. 110; Chicage 
Ve Smith, $b) Tl. Ay 335.) Buti isee 
Devaney (iv, YOtis ml Coiw25 1) alee se 


95 NE 990 (holding that the consider- 
ation paid by one party for a cove- 
nant not to sue him cannot be con- 
sidered by the jury in part payment 
of damages in a suit against another, 
where there is no issue in the case 
as. to the negligence of the former); 
Scharfenstein v. Forest City Knitting 
Co., 253 Hl. A. 190 (holding other- 
wise as to a covenant not to sue one 
of two parties ‘held not joint tort- 
feasors). 


Ind.—Parry Mfg. Co. v. Crull, 
Ind. A. 77, 101 NE 756. 

Mass.—O’Neil yv. National Oil Co., 
231 Mass. 20, 120 NE 107. 


Miss.—Bogdahn v. Pascagoula St. 
R., etc., Co., 118 Miss. 668, 79 S 844. 
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Mo. 
Co., 184 Mo. A. 432, 171 SW 650; Judd 
v. Walker, 158 Mo. A. 156, 138 SW 
655. But see Grimm vy. Globe Print- 
ing Co., (Mo.) 232 SW 676 (the con- 
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is some authority to the contrary ;8® and a jury may 

even find that such consideration, received from one 
wrongdoer, fully compensates for all damages, so as 
to relieve the other wrongdoer of any payment.°° 
Releases of fewer than all the joint tort-feasors, con- 
of the releasor’s rights as 
against the other tort-feasors, have frequently been 
construed, in order to give effect to the intention of 
the parties, as covenants not to sue or proceed fur- 
ther against the tort-feasors purported to be released, 
not releasing such other tort-feasors,®+ the amount 
paid reducing pro tanto the damages recoverable from 


taining reservations 


such others.” 


sideration for an agreement not to 
Sue one who is not in fact liable as 
a joint tort-feasor will not be applied 
in reduction of damages against the 
party actually liable). 


N. H.—Snow v. Chandler, 10 N. H. 
92, 34 AmD 140. 

Ney 
18. 

N. C.-—Slade v. Sherrod, 175 N. C. 
346, 95 SE 557; Mason v. Stephens, 
UG SNAG S05 84 SH 527%. 

Oh.—Adams Express Co. 
with, 100 Oh. St. 348, 126 NE 300; 
Kouba v. Cleveland, 23 OhNPNS 222; 
Semeraro vy. Cleveland, 21 OhNPNS 
26, 29 [quot Cyc]. 

Vt.—Chamberlin v. 
110. 


W. Ya.—Bloss v. 
393, 100 AmD 752. 


Wis.—Ellis v. Essau, 50 Wis. 138, 
6 NW 518, 86 AmR 830. 


And: see cases infra note 92, 


{a] Reason for rule.—‘[|The cove- 
nantor’s}] cause of action was not ex- 
tinguished by the receipt of the mon- 
ey. It was, however, a partial satis- 
faction of her claim; and she cannot 
receive, for the same wrong, remun- 
eration in excess of her actual dam- 
age. It would be unjust for a plain- 
tiff to retain money received from one 
of several tort feasors under a cove- 
nant not to sue him for the injury, 
and to recover from the other tort 
feasor full satisfaction for the same 
injury.” O’Neil v. National Oil Co., 
231 Mass. 20, 120 NE 107. 


[b] Rule applied to covenant not 
to prosecute further a pending action. 
—Shapiro v. Lyon, 254 Mass. 110, 149 
NE 543. 

89. Musolf v. Duluth Edison Elec- 
tric Co., 108 Minn. 369, 122 NW 499, 
503, 24 LRANS 451; Nashville In- 
terurban R. Co. v. Gregory, 137 Tenn. 
422, 193 SW 1053, 1056. 


“Such a covenant is an agreement 
for the benefit of the parties named, 
and for them only. Other joint tort- 
feasors, not parties thereto, are en- 
titled to no contract benefit thereun- 


11 Paige 


v. Beck- 


Murphy, 41 Vt. 


Plymale, 3 W. Va. 


der.” Musolf v. Duluth Edison Elec- 
tric Co., supra. 
“Inasmuch as such covenant can 


only be pleaded by the covenantee by 
way of set-off or recoupment and is 
not a satisfaction of the claim for 
damages, it is difficult to understand 
how it could be available at all to 
another tort-feasor, either to bar the 
suit against him or to reduce the re- 
covery had against him. He ‘has no 
semblance of right to a cross-action.” 
Nashville Interurban R. Co. v. 
Gregory, supra. 

90. Bogdahn v. Pascagoula St. R., 
ete., Co., 118 Miss. 668, 79 S 844. 


91. U. S.—American R. Express 
Stone, 27 F. (2d) 8, 66 ALR 
202500. S.0 ve Dunn, '288) Ped. 158; 
Carey v. Bilby, 129 Fed, 203, 63 CCA 
361. See The Adour, 21 F. (2d) 858 


For later cases, developments anid changes in the law see \nnotations, same title and section number. 
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[§ 81] e. Effect of Dismissal or Discontinuance as 
A dismissal®* or agreement to dismiss®® 
as to one of joint tort-feasors is not a-release having 
the effect of releasing all, at least where such an 
agreement is in return for only partial satisfaction,®® 
such an agreement being held a mere covenant not 
but the amount paid will reduce the re- 
covery against the other pro tanto.°® 
agreement to discontinue as to one tort-feasor, with- 
does not constitute a’ release as to 
him or another tort-feasor.®® 
of one of two concurrently negligent defendants has 


Likewise an 


However, a dismissal 


been held to operate as a release amounting to a 


(stating New York rule). But see 
Doepfner v. Michaelis, 144 Fed. 1021, 
74 CCA 680 (apparently supporting 
contrary rule on the authority of 
Brogan vy. Hanan, 66 NYS 1066). 

Conn.—Dwy v. Connecticut Co., 89 
Conn. 74, 92 A 883, LRA1915E 800, 
AnnCas1918D. 270. 


Ill.—Parmelee v. Lawrence, 44 Ill. 
405; Scharfenstein v. Forest City 
Knitting Co., 253 Ill. A. 190. 

Kan.—Topeka vy. Brooks, 99 Kan. 
643, 164 P 285; Coats v. Fletcher, 79 
Kan. 856, 98 P 787; Edens v. Fletcher, 
79 Kan. 139, 98 P 784, 19 LRANS 618. 


Mo.—Staehlin v. Hochdoerfer, 235 
Sw 1060; Funk vy. Kansas City, (A.) 
208 SW 840; Ridenour v. Internation- 
ai Harvester Co., (A.) -205 SW 881. 
Contra Clark y. Union Electric Light, 


etc., Co., 279 Mo. 69, 213 SW 851; 
Dulaney v. Buffum, 173 Mo. TP aS iG) 
SW 125 (both holding that “when 


the plaintiffs acknowledge full satis- 
faction of all the injuries complained 
of in the petition, any effort to re- 
serve a cause of action against those 
jointly liable will not prevent the 
operation of the bar as to those not 
included in the release’’). 

N. H.—Berry v. Gillis, 17 N. H. 9, 
38 AmD 584. 


N. J.—La Monte v. Lurich, 86 N. 
Jee Hopeeab> 00 2AN 1081) lattes SNe Te 
Eq. 251, 98 A 1086]; Roseville Trust 
Co. v. Mott, 85 N. J. Eq. 297. 96 A 402. 


N. Y.—Walsh v. New York Cent., 
ete R. 1G0." 204 5Ne UY. 585-90 Nu 4.085 
37 LRANS 1137; Gilbert v. Finch, 173 
N. Y. 455, 66 NE 133, 93 AmSR 623, 
61 LRA 807 [foll Walsh v. Hanan, 93 
App. Div. 580, 87 NYS 930; MHirsch- 
field v. Alsberg, 47 Misc. 141, 98 NYS 
617]; Mecum v. Becker, 164 App. 
Div. 852, 149 NYS 974 [aff 215 N. 
Y. 691 mem, 109 NE 1084 mem]; Com- 
mercial Nat. Bank v. Taylor, 64 Hun 
499, 19 NYS 533; Matthews v. Chico- 
pee Mfg. Co., 26 Super 7 11: 
German-American Coffee Co. v. O’Neil, 
102 Mise. 165, 169-NYS 421; “Morris 
v. North American Merc, Agency Co., 
5S IMISCy 544,0 LOS NEY S) M61 Se eCon= 
ay | Jerse Unies dsleycenen | yay YNioyos 
Div. 92, 66 NYS 1066; Delong v. Cur- 
tis, 35 Hun 94; Mitchell v. Allen, 25 
Hun 543 (all holding that despite 
such reservation all the joint tort- 
feasors are released). 


Oh.—Adams Express Co. v. Beck- 
with, 100 Oh. St. 348, 126 NE 300. 


Okl.—Harn v. Interstate Bldg., etc., 


Co., 77 Okl. 265, 188 P 343 [writ of 
error dism 255 U. S. 563 mem, 41 SCt 
375 mem, 65 L. ed. 787 mem]. 


Tex.—Cox v. Rio Grande Valley Tel. 
g., (Civ. A.) 13 SW (2d) 918; Penn- 
ington v. Bevering, (Civ. A.) 9 SW 
(2d) 401 [aff (Commn. A.) 17 SW (2d) 
772]; Hunt v. Ziegler, (Civ. a 
Sw 936 [aff (Commn. 
SA Giclee aSOwClC. hum Oomwny., Darr, 
(Civ. A.) 93 SW 166. 

Wis.—Ellis v. Essau, 50 Wis. 138, 6 
NW 518, 36 AmR 830. See Kropid- 


lowski v. Pfister, ete., Leather Co., 
149 Wis. 421, 135 NW 839, 39 LRANS 
509 [quot Cye] (so holding as to a re- 
lease the sums received for which 
were stated to be only in partial satis- 
faction, with the apparent intention 
on the part of the releasor to collect 
the remainder of the damages from 
the other tort-feasor). 


Wyo.—Natrona Power Co. v. Clark, 
31 Wyo. 284, 225 P 586. 

Eng.—Duck v. Mayeu, tee 2 Q) 
B. 511; Price v. Barker, 4 E. & B. 760; 
82 ECL 760, 119 Reprint 281. 

See Musolf v. Dyluth Edison Elec- 
tric Co., 108 Minn. 369, 122 NW 499, 
502, 24 LRANS 451 (‘‘The reserva- 
tion of the right to sue other joint 
tort-feasors is obviously necessary to 
a covenant not to sue’’) 


[a] Reason for rule.—‘‘The sole 
ground of the effect of a release to 
one of several joint . . wrong- 
doers, in discharging all is, that it 
was in presumption of law a satis- 
faction . and wherever the re- 
lease was in such a form, or accom- 


panied by such restrictions, as to 
repel such presumption, it did not 
necessarily discharge all.” Matthews 


v. Chicopee Mfg. Co., 26 N. Y. Super. 


(ay iales 
[b] Leading case.—Gilbert Vv. 
Bunehs vis Nee Yat oy Ore NEE io oem ors 


AmSR 623, 61 LRA 807. 


[ec] Well-considered case.—Edens 
v. Fletcher, 79 Kan. 139, 98 P 784, 19 
LRANS 618 (reviewing authorities). 


92. Topeka v. Brooks, 99 Kan. 643, 
164 P 285; Ellis v. Esson, 50 Wis. 
138, 6 NW 518, 36 AmR 830; Natrona 
Bowser Co. v. «Clark, 31 Wyo. 284, 225 


93. Dismissal as to part of defend- 
ants in actions ex delicto see Dismis- 
sal and Nonsuit § 37. 


94; - Wiest’ Chicago” St. Re "@ommve 
Piper, 165 Ill. 325, 46 NE 186; Mason 
v. Stephens, 168 N. C. 370, 84 SE 527. 


95. Pickett v. Wren, 187 Mo. A. 
83, 174 SW 156; Judd v. Walker, 158 
Mo. A. 156, 188 SW 655. See Sharpe 
Vv. Williams, 41 Kan. 56, 20 °P" 497 
(apparently supporting the rule as 
applied to an agreement by an attor- 
ney to dismiss unauthorized by the 
client). 

96. Louisville, 
Barnes, 117 Ky. 


ete.,, Manly Comme 
860, 79 SW 261, 25 
Kyl 2036, 112° AmSR 273, 62eErR” 
574; Burton v. Joyce, (Mo. A.) 22 
SW (2d) 890. 

Partial satisfaction see supra § 77. 
97. Pickett _v. Wren, 187 Mo. A. 83, 
174 SW 156; Judd v. Walker, 158 Mo. 
A. 156, 1838 SW 655. 

Effect of covenant to sue see supra 
§ 80. 

98. Judd v. Walker, 158 Mo. A, 
156, 138 SW 655; Mason v. Stephens, 
168 N. C. 370, 84 SE 527. 


99. Nagle v. Hake, 
101 NW 409. 
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satisfaction of plaintiff’s demand,? notwithstanding 
his attempted reservation of a right to proceed fur- 


ther against the other defendant.? 


[§ 82] f. Effect of Failure To Sue Some. 
to sue some tort-feasors is not a release of those who 


are sued.® 


[§ 83] g. Effect of Acceptance of Gratuity from 
The acceptance of a gratuity by the injured 
party from one joint tort-feasor does not release 
the others;* but it-has been held that the recovery 
against such others should be reduced by the amount 


One. 


of the gratuity.® 


[§ 84] J. Scope and Extent; 
—1l. In General. 


1. Moffit vy. Endtz, 232 Mich. 2, 204 
NW 764. 


2. Moffit v. Endtz, supra. 


8. Gray v. Philadelphia, etc., Coal, 
ete., Co., 10 Pa. Dist. & Co. 400 


4 Pickwick v. McCauliff, 193 Mass. 
70, 78 NE 730, 8 AnnCas 1041; Turner 
v. Robbins, 276 Pa. 319, 120 A 274; 
Gulf Refining Co. v. Jackson, (Tex. 
Civ. A.) 250 SW 1080; Atchison,:etc., 
RwiCowwv. Glassins lex 7Oive WA.) Vl 34 
SW 358;.El Paso, etc., R. Co. v. Darr, 
(Tex. Civ. A.) 938 SW 166. 


{a] Thus, if a railroad company, 
engaged in interstate commerce, and 
a contractor, are joint tort-feasors as 
to the injury of an engineer, the pay- 
ment to him of workmen’s compensa- 
tion by the railroad company, not be- 
ing required, is in the nature ‘of a 
gratuity, and does not release the 
eontractor from liability. Turner v. 
Robbins, 276 Pa. 319, 120 A 274. 


5. Atchison, etc., R. Co. v. Classin, 
(Tex. Civ. A.) 184 SW 358; El Paso, 
etc., R. Co, v. Darr, (Tex. Civ. A.) 
93 Sw 166. 


6. Recitals as limiting general 
words see supra § 61. 


7. See supra §§ 58-60. 


8. Shannon v. Prall, 
106, 196 P 635. 


9. Kirchner v. New Home Sewing 
Mach. Co., 135 N. Y. 182, 31 NE 1104, 
1106. 


“Tf the parties intentionally em- 
braced in the instrument demands not 
previously suggested, or all subsist- 
ing causes of action when only cer- 
tain of them had been discussed, it 
would be operative according to its 
terms and unassailable. Releases 
and other deeds and written contracts 
do not differ in this respect. All pre- 
liminary negotiations are presumed 
to be merged in them, and from the 
time of their execution they must be 
deemed to be the only competent evi- 
dence of the agreement of the parties 
upon the subjects to which they re- 
late, unless avoided by fraud, mistake, 
duress, or some like cause.) Kirchner 


115 Wash. 


v. New Home Sewing Mach. Co., su- 
pra. 
“10; |U, ‘Si—In re Riveroll, 38 ¥F. 
(2d) 205. 
Ala.—Scruggs v. Bibb, 33 Ala. 481. 
Ark.—Little Rock, ete., R. Co. v. 
Page, 35 Ark. 304. 
Cal.—Burd vy. Downing, 60 Cal. A. 


493, 213 P 287. 


Colo.—Kruger v. Smith, 82 Colo. 
S801 2600s 97. 
Conn.—Cole v. Hawley, 95 Conn. 


587, 111 A 892; Allen v. Ruland, 79 
Conn. 405, 65 A 138, 118 AmSR 146, 
8 AnnCas 344; Drake v. Starks, 45 
Conn, 96; Fuller v. Burrell, 2 Root 
296; Howel v. Seaman, 1 Root 383. 


Matters Released® 
The scope and extent of a release 
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or, 


Failure 


[$§ 81-84 


depend in general upon the intent of the parties as 
expressed in the terms of the particular instrument ;7 
as otherwise stated, the scope and effect of a 
release must be gathered from its terms, which may 
be interpreted in the light of the surrounding facts 
and circumstanees.* 


The effect of a release is not 


necessarily limited to the subjects considered in the 


preliminary discussion that led up to it® 
eral release, not restricted by its terms to particular 
claims or demands, ordinarily covers all claims and 
demands due at the time of its execution and within 
the contemplation of the parties.?° 
fined to claims or demands arising from or relating 


A gen- 


A release con- 


to a specified matter operates to release all the par- 


specifications, 


Ill.—Moss v. Moss, 95 Ill. 449. , 


Mass.—Clark vy. Roberts, 180 Mass. 
259, 62 NE 253. 


Mich.—Butterfield v. Reynolds, 196 
Mich. 157, 163 NW 86; Butterfield 
erases 189 Mich. 152, 155 NW 

Miss.—Dunlap v. 35 Miss. 


Petrie, 
590. 


N. H.—Cobb vy. Morrison, 79 N. H. 
74, 104 A 829, 

N. Y.—Barmon v. 
Dec. 99, 4 Keyes 317; 
son River Mela OOi, 
217,168 NYS $24. 


Lithauer, 1 Abb. 
Hayes v. Hud- 
181 App. Div. 


Cady, 7 Pa. 27. 


R. I.—Swinburne vy. Swinburne, 36 
Ry tw255590 cA Mea. 


See Shannon v. Prall, 115 Wash. 
106, 196 P 635, 6387 (‘‘Tyhe release be- 
ing general would reach an obligation 
owing by the respondent which was 
not mentioned therein’’). 

And see cases infra this note. 

[a] In equity it is common “to 
restrain a general release ... to 
what was under consideration at the 
time of giving it.” Cole v. Gibson, 
1 Ves. 508, 507, 27 Reprint 1169. 


[b] General release as including 
demand for property.—(1) A release 
from all claims and demands of every 
name and nature will cover all arti- 
cles of property known by the re- 
leasor at the time to be held and 
claimed by the releasee as his own. 
Little Rock, ete., R. Co. v. Page, 35 
Ark, 304; Moss v. Moss, 95 Ill. 449. 
But see Remington Arms Union Me- 
tallie Cartridge Co. v. Atkinson, 107 
Misc. 389, 177 NYS 723 (where a set- 
tlement is made on the understood 
condition that certain property held 
by one party be returned to the other, 
the exchange of general releases does 
not bar the obligation to return such 
property); Naglee’s Est., 10 Pa. Co. 
525, (where a release by a claimant to 
decedent of a claim for services as 
housekeeper and for “any other ac- 
count, matter or thing whatsoever,” 
was held not to preclude claimant 
from setting up a claim against dece- 
dent’s estate for stock belonging to 
her, but standing in his name). (2) 
Insolvent partners who have released 
their assignees in insolvency from 
all debts, demands, and liabilities re- 
lating to the proceedings in in- 
solvency cannot maintain an action 
against the assignees for property 
not accounted for by them, despite 
the execution of an assignment by 
the assignees to one partner of all 
property except that disposed of ac- 
cording to law. Sawyer v. Haley, 6 
Gray (Mass.) 243. 

{[c] Discharge of note.—A release 
of all debts, dues, and demands dis- 
charges a note given for the interest 
of another note, although the note 


ticular claims or demands properly embraced in the 


although it has been held not to 


for the principal was excepted in the 
release. Howel v. Seaman, 1 Root 
(Conn.) 383. ‘ 


[ad] “Particularly” as meaning 
“especially._—Words of general re- 
lease, followed by a phrase, “being 
particularly a release of all my 
claims . by reason of damages 
1 a Suibered 5! “.% 5) sor {a named 
day] are not limited to the named 
day, where the word “particularly” 
appears to be used as meaning “es- 
pecially.” Murphy v. New York, 190 
NiOY. 413,83 NE 39: 


[e] Release of all liability for acts 
theretofore done will bar a claim 
based on such effect of the releasee’s 
conduct as is manifested at a later 
date, it being immaterial whether a 
cause of action had accrued at the 
time of executing the release. Cobb 
v. Morrison, 79 N. H. 74, 104 A 829. 


{f] INustrations.—(1) A general 
release given by one of two coindors- 
ers of notes to the other, releasing 
him from all claims of any kind by 
reason of any matter to the date of 
the release releases the releasee from 
liability as a coindorser of a note 
executed after the release but repre- 
senting not a new indebtedness, but 
only a change in the evidence of the 
indebtedness. Butterfield v. Reynolds, 
196 Mich. 157, 163 NW 86; Butter- 
field v. Reynolds, 189 Mich. 152, 155 
NW 442, (2) A release of all claims 
against a contractor who did street 
improvement work covers cracks in 
the pavement existing at the time of 
the execution of the release. In _ re 
Riveroll, 38 F. (2d) 205. 


Demands oeremnianes generally 
see infra § 8 


be Le OR Aids Sve William Cramp, 
etc., Ship, etc., Bldg. Co., 206 U. S. 
118, 27 SCt 676, 51 L. ed. 984 [rev 
41 Ct. Cl. 164]; William Cramp, ete., 
Ship, ete., Bldg. Goo vi. U.S.) a6 Gee 
Cl, 521/ [aff\239 U.S. .221, 36 SCt 70, 
60 L. ed. 288]. 


a.—Barbour v. Poncelor, 203 Ala. 
bee 83 S 180; Murphy v. Black, 41 S 


Colo.—Rocky Mountain Fuel Co. v. 
Bakarich, 66 Colo. 275, 180 P 754. 


Conn.—Allen .v. Ruland, 79 Conn. 
405, 65 A 138; Rowan Ws Sharp’ s Rifle 
Mfg. Conmmed Conn. 1. 


Ill.— Gourley v. West Chicago St. 
R. Co., 96 Ill. A. 68; Martin ‘v. Rhea, 
32 Ill. A. 636. 


Ind.—Hoerger v. Citizens’ St. R. 
Co., 36 Ind. A, 662, 76 NE 328. 


Iowa.—Nason v. Chicago, ete, R. 
Co., 140 Iowa 533, 118 NW 751. 


Ky.—Illinois Cent. R. Co. v. Vaughn, 
111 Sw 707, 38 KyL 906. 


La.—Kelly v. Homer Compress Co., 
110 La. 9838, 35 S 256. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


are 


release others and no others.12 


Md.—Harris v. Dodge, 72 Md. 186, 
TOVAYS OT. 

Mich.—School of Applied Art v. 
Buckley, 188 Mich. 364, 154 NW 17; 
Loth v. Friederick, 95 ‘Mich. 598, 55 
NW 369. 


Mo.—Equitable F. & M. Ins. Co. v. 


St. Louis, ete, R. Co., 184 Mo. A. 48, 
114 SW 546. 
N. H.—MclIsaac v. McMurray, 717 


N. H. 466, 98 A 115, LRA1916B 769. 


N. J.—Zdancewiez v. Eurlington 
oa pes MWactanO., in Nae) liso tO, 71 
Be 


N. Y.—Barnes v. American China 


Dev. Co., 131 App. Div. 40, 115 NYS 
703; Conlon v. Hearn, 96 App. Div. 
608, 88 NYS 570. 


ya vy. Keady, 73 Or. 66, 


144 


Pa.—Kellert v. Rochester etc., Coal, 
ete., Co, 1226) Pa.c27, 74.4 789; Colvin 
Mis Endsley, 88 Pa. Super. 364; Davis 
ME ne: etc., R. Co., 26 Pa. Super. 
36 

Tex.—Missouri,_ ete. Con ev. 
‘Chumlea, (Civ. A.) 61 swe 524. 


‘Wash.—Betcher v. Kunz, ae Wash. 
DOS LO aes oD. 


[a] Particular words as merely 
designating.—A release of all claims 
for ‘“‘any and all personal injuries” 
‘sustained in an accident “resulting in 
the loss of three fingers” is a full 
and complete release for all inju- 
ries sustained in the accident, the 
mention of the loss of three fingers 
being only a method of designating 
the particular accident mentioned. 
Rocky Mountain Fuel Co. w. Baka- 
‘rich, 66 Colo: 275, 180 P7154. 


[b] Particular obligations or 
claims held released.—(1) A release 
by one partner to the other of all 
demands arising out of the partner- 
ship or the settlement of its business 
-or affairs includes a claim for mon- 
ey paid for entering into the firm and 
for good will, which the releasee is 
alleged to have promised to repay in 
the event of @Gissolution before the 
expiration of the term agreed upon. 
‘Colvin v. Iindsley, 88 Pa. Super. 364. 
(2) A release “from any and all 
further pecuniary liability for and on 
account of or connected with the sale 
of any of the stock of said com- 
pany to [the releasor]’’ releases the 
releasee not only from liability in 
connection with the sale of the par- 
ticular stock sold by him, but from 
liability for damages for conspiracy 
to defraud the releasor in connection 
with the sale of stock by others. 
Betcher v. Kunz, 112 Wash. 5638, 192 
P 955, 956. (3) A release of a cor- 
porate officer from all claims on ac- 
count of his official acts releases him 
from liability for the fraudulent is- 
sue of corporate stock, issuance of 
‘stock, although in ‘his own interest, 
being an official act. School of Ap- 
plied Art v. Buckley, 188 Mich. 364, 
154 NW 17%. (4) A release of all 
claims for damages to land caused 
‘by operating or working mines there- 
in in a proper manner covers a claim 
for the subsidence of the surface due 
to the removal of all the coal, such 
removal not being an improper work- 
ing. Kellert v. Rochester, etc., Coal, 
etc., Co., 226 Pa. 27, 74-A 789. (5) A 
release of all claims whatsoever aris- 
ing out of an automobile collision in- 
cludes the question of liability on the 
part of the releasee as well as the 
question of the releasor’s compensa- 
tion for ‘his injuries. McIsaac v. Mc- 
Murray, 77 N. H. 466, 93 A 115, LRA 
1916B 769. (6) A release “of any and 
ail claims of every kind and character 
I now have or may acquire against 
. . . W. by reason of his being the 


RELEASE 


A release execut- | ed pendente lite 


father of my child” satisfies and dis- 
charges any damages sustained by the 
releasor by reason of any sexual in- 
tercourse between her and the re- 
leasee prior to the date of the release. 
Johnson vy. Wright, 221 Ill. A. 6. (7) 
A stipulation, in a contract for the 
sale of a second block of shares, that 
one party shall never be liable to the 
other, “directly or indirectly for any 
claim of any sort or description, 
growing out of or arising out of” 
the sale of any of the stock is suffi- 
ciently comprehensive, a release, ‘“‘to 
include the consequences that might 
or would result from . deceit or 
fraud” in the sale of the first block. 
Barbour v. Poncelor, 203 Ala. 386, 83 
S 130, 132. (8) Where a condition in 
a mortgage is that the mortgagor pay 
to the mortgagee fifty dollars within 
a year or save him harmless from a 
specified note, a release from liability 
in respect of the note is a discharge 
of the liability to pay the money. 
Smith v. Durell, 16 N. H. 344, 41: AmD 
Toor Cop AL father devised a home to 
one of his daughters, subject to a 
mortgage held by his brother. The 
latter, who desired to provide for his 
brother’s family, required his wife, 
in making a disposition of his prop- 
erty in ‘ther favor, to execute a bond 
to pay to the daughter two thousand 
dollars, and the balance due on the 
mortgage. hereafter, when the 
daughter knew nothing of the exist- 
ence of the bond, the uncle’s wife exe- 
cuted a release of the mortgage. The 
uncle had never sought td collect the 
mortgage. On the death of his wife 
her administrator paid the two thou- 
sand dollars. It was held that’ the 
release, as it effected the purpose of 
the uncle, discharged the obligation 
in the bond to pay the balance due on 
the mortgage. Harris v. Dodge, 72 
Md. 186, 19 A 597. 

12. U.-S—Texas, -etc., R: Co. Vv. 
Dasniell, OSs Sb 2L, U2 SC ildous 
49 L. ed. 1150; Billings v. Bausback, 
200 Fed. 523, 119 CCA 21. 


Ala.—Johnson y. Collins, 20 Ala. 
5: : 


Ark.—St. Louis Southwestern R. 
es v. Stringer, 74 Ark. 425, 86 SW 

Cal.—Davis v. Diamond Carriage, 
ete. uo. 46 Cal..69,-79" 2 196: 


D. C.—Hughson v. Richmond, ete., 
ReACo. eae ADD 98. 


UC liven CONS 
Hughes, 172 Ky. 65, 188 SW 894 [mod 
I Sy eo 2 OL Oe Sw 344]. 


. La.—Hodge v. Whitall, 15 La. 503. 


Md.—J. T. Donohue Realty Co. v. 
Wagner, 154 Md. 588, 141 A 337; 
Spalding v. Brent, 3 Md. Ch. 411. 


Mass.—Chisholm v. Hart, 250 Mass. 
491, 146 NE 6; Rochester Tumbler 
Works v. Mitchell Woodbury Co., 215 
Mass. 194, 102 NE 4388; Clark v. Bul- 
lard, 208 Mass. 586, 94 NE 1042; 
Averill v. Lyman, 18 Pick. 346. 


Mich.—School of Applied Art v. 
Buckley, 188 Mich. 364, 154 NW 17. 


Minn.—Murray Cure Inst. Co. v. 
McClure, 110 Minn. 1, 124 NW 213. 


Miss.—yYazoo, etc., R. Co. v. Smith, 
90 Miss. 44, 43 S 611, 10 LRANS 1202. 


Mo.—Guillod v. Kansas City Power, 
etce., Co., (A.) 18 SW (2d) 97 [transf 
11 SW (2d) 1036]. 


Mont.—Sweeney v. Montana Cent. 
R. Co., 25 Mont. 548, 65 P 912. 


N. J.—Seymour v. Long Dock Co., 
20 N. J. Eq. 396; Cooper v. Cooper, 
VJs Wg. 566. 


N. Y.—Faber v. New York, 222 N. 
Y. 255, 118 NE 609; Noble v.-Kelly, 
40 N. Y. 415; Pearce v. Wilkins, 2 
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ordinarily releases the demand in 


N. Y. 469 [aff 5 Den. 541]; Haskeli 
v. Miller, 221 App. Div. 48, 222 NYS 
619 [aff 246 N. Y. 618 mem, 159 NE 
675 mem]; Robinson vy. Passavant, 
73) Hun (138,26 NYS 12:8) [aft Wave Ne 
Y. 714 mem, 42 NE 725 mem]; Ros- 
boro v. Peck, 48 Barb. 92; Herrman 
v. Laemmle, 56 Misc. 549, 107 NYS 
73 [aff 126 App. Div. 906 mem, 110 
NYS 1131 mem]; Dakin v. Williams, 
17 Wend. 447 [aff 22 Wend. 201]. 


Pa.—Crum v. Pennsylvania R. Co., 
226 Pa. 151, 75 A 183; Reigart v. Ell- 
maker, 14 Serge. & R. 121; Epley v. 
Witherow, 7 Watts 163; Marshall v. 
American Stores Co., 87 Pa. Super. 
498; Miskel v. Lehigh Valley Coal 
Co., 85 Pa. Super. 357. 
rib C.—Sims v. Sims, 


Wis.—-Frieders v. Frieders, 180 Wis. 
430, 193 NW 77, 31 ALR 118. 


17, Ste Cd: 


[1925] 1 DomLR 801. 


N. B.—Whitcombe v. St. John, etc., 
R. Co., 43 N. B. 42. 


ae Wouters v. Stafford, 189 Ill. A. 


[a] Release of future claims (1) 
does not release claims already ac- 
crued. Hughson v. Richmond, etc., 
RR: Cou, 2. App “(D2 Cw 98: Savriareasy, 
Cure Inst. Co. v. McClure, 110 Minn. 
1, 124 NW 213; Sweeney v. Montana 
Cent. R. Co., 25 Mont. 543, 65 P 912. 
(2) “A genéral release from all fu- 
ture liability arising out of one cause 
of action does not bar an action for 
aggravation of the same injury aris- 
ing out of a subsequent cause of ac- 
tion. In an action for negligence a 
release amounting to a_ contract 
against future negligence 
would be void as applied to another 
or independent injury.” QGuillod v. 
Kansas City Power, etc., Co., (Mo, A.) 
18 SW (2d) 97, 102 [transf 11 SW 
(2d) 1036]. 


{[b] Matter which it is agreed will 
not be affected by the release will 
not be released. Moodie v. Mackenzie, 
(Alta.) [1925] 1 DomLR 801. 


{e] Obligation due releasors joint- 
ly.—A release of all obligations due 
the releasors jointly from the re- 
leasee is not a release of an obliga- 
tion due from the releasee to one of 
the releasorsSein Severalty, despite the 
presence of the words “ourselves, 
heirs, executors, administrators and 
assigns” before the words of release. 
Chisholm v. Hart, 250 Mass. 491, 146 
NE 6. But see Nesbit v. Richardson, 
(Tex. Civ. A.) 229 SW 595 (holding a 
release executed by a number of per- 
sons, of all their claims against the 
releasee, except the claim of one 
named releasor, to cover a note exe- 
cuted by the releasee to another re- 
leasor). : 

{d] Obligations or claims held not 
released.—(1) A release by a husband 
and wife of all claims for loss or in- 
jury in consequence of an accident 
whereby the wife sustained injuries 
as to the result of a collision between 
their automobile, in which they were 
riding, and another vehicle, is not a 
bar to an‘action by the husband for 
damages to their automobile. Mar- 
shall v. American Stores, 87 Pa. Su- 
per. 498. (2) A release executed toa 
city by a contractor referring only to 
work under the contract is not a de- 
fense to an action by the contractor 
against the city for breach of the con- 
tract. Faber v. New York, 222 N. Y. 
255, 118 NE 609. (3) A release of a 
corporate officer from all claims on 
aecount of his official acts does not 
release him from liability for misap- 
propriation of corporate funds in pay- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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likewise true.t® 
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ment of unauthorized compensation to 
himself, such drawings being pecula- 
tions and not official acts. School of 
Applied Art v. Buckley, 188 Mich. 364, 
154 NW 17. (4) A release of any and 
all claims and demands under a stat- 
ute relating to wagering contracts is 
not applicable in an action for fraud- 
ulent representations alleged to have 
been made in regard to the nature 
of the business carried on by the re- 
leasee. Clark v. Bullard, 208 Mass. 
586, 94 NE 1042. (5) A release of 
a person from ‘all claims and de- 
mands on account of our late part- 
nership” does not bar an action by 
the releasor against the releasee to 
recover back the sum of money al- 
leged to have been paid by mistake 
on a sale by the latter to the former 
of his interest in a copartnership. 
Rosboro v. Peck, 48 Barb. (N. Y.) 92. 
(6) A release of a sheriff of and 
from all manner of actions by reason 
of his acts in connection with a speci- 
fied execution does not release the 
sheriff from liability for damages for 
the value of property taken above the 
amount specified in the execution. 
Noble v. Kelly, 40 N. Y. 415. (7) A 
release of damages for breach of con- 
tract is not a release of a claim for 
extra work. Seymour v. Long Dock 
Co., 20 N. J. Eq. 396. (8) A release 
of lessees from the obligation to pay 
rent does not release them from lia- 
bility for breach of a covenant to 
take good care of the premises and 
to repair them. Herrman vy. Laem- 
mle, 56 Mise. 549, 107 NYS 73 [aff 
126 App. Div. 906 mem, 110 NYS 1131 
mem]. (9) When two execute a bond 
for titles, and the obligee afterward 
accepts a deed executed by one of 
them and a third person, and subse- 
quently releases the obligor who exe- 
euted the deed from all the covenants 
therein contained, the release does not 
affect the liability of the obligors on 
their bond. Johnson vy. Collins, 20 
Ala. 435. (10) A bond and mortgage 
were given plaintiff to secure firm 
debts. After the death of a partner 
plaintiff compromised with the sur- 
viving partner, and gave to him a 
sealed instrument releasing and dis- 
charging him from all several lia- 
bility on account of the bond and 
mortgage and all other dealings what- 
soever, and from all joint liability on 
account thereof, and notes and other 
dealings in connection with the firm, 
or for any cause whatever, jointly 
with decedent or otherwise, but not 
intending to affect or discharge the 
liability of decedent or his estate, or 
to affect or discharge any other se- 
curity for any of the demands other 
than the personal liability of the sur- 
vivor. After the execution of the 
bond and mortgage a company pur- 
chased a portion of the premises cov- 
ered thereby, receiving a warranty 
deed. Thereafter it released the sur- 
viving partner and the personal rep- 
resentatives of decedent from liabil- 
ity on the covenants in the deed. It 
was held that such release from lia- 
bility on the covenants in the deed 
did not release the grantors from 
their liability to pay the mortgage, 
and prevent the company from recov- 
ering from them any amount which 
it might be compelled to pay to re- 
lieve the land from the lien thereof. 
Murray v. Fox, 39 Hun 108 [aff 104 
N. Y. 382, 10 NE 864]. 


13. Ind.—Thomas vy. 


Wilson, 6 
Blackf. 203. 


The release of a claim ex contractu does not 
release an allied claim in tort;!* and the converse is 
A release cannot operate to dis- 
charge a promise for which it was the considera- 
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Mass,.—K lopot v. Metropolitan 


Stock Exch., 188 Mass. 335, 74 NE 
596. 

#2 C.—Stinson v. Moody, 48 N. C. 
5 


Or.—Thomas v. Booth-Kelly Co., 97 
Bavore: 

Tex.—Chouquette Vv. 
(Civ. A.) 56 SW 956, 

See Grafton v. Follansbee, 16 N. H. 
450, 41 AmD 736 (the vote of a town 
releasing “from his liabilities to the 
town in his official capacity relative 
to the suit’”” the person who brought 
it in the name of the town exempts 
him from all claim for costs therein). 


But see Learned v. Bellows, 8 Vt. 
79 (holding that a receipt ‘in full 
of all demands, notes, and accounts, 
up to this date,’ executed pending a 
suit, does not operate as a release 
proper of such suit; that it will be 
construed according to the intention 
of the parties, explained by testimo- 
ny aliunde). 


14. Hanson vy. Fowle, 11 F. Cas. 
No. 6,042, 1 Sawy. 539; Payne v. Al- 
len, 19 F. Cas. No. 10,855, 1 Sprague 
304; Davis v. Diamond Carriage, etc., 
Co., 146 Cal.-59, 79—P 596; Bigbee v. 
Coombs, 64 Mo. 529; Bratton v. Chi- 
cago, ete... KR. Co. 167 Mo. A. 15, bbe 
SW 1124. 


[a] Thus a release by,a shipper 
of sheep to the carrier of all claims 
for damages “that may have accrued 
to him by reason of any written or 
verbal contract prior to the execution 
hereof” is not available as a defense 
to an action by him, founded in tort 
for breach of the carrier’s common- 
law obligation to carry the property 
with reasonable dispatch. Bratton v. 
CHIiCALOwete., MEvOOs, LG es iO.tA. Eos 
150 SW 1124: 

15. Frieders v. Frieders, 180 Wis. 
430, 193 NW 77, 31 ALR 118. 


fa] Thus a release by an employee 
of his employer and an insurance 
company from all claims by reason of 
the employer’s promise to provide for 
the employee in his will, does not bar 
a recovery by the releasor for a 
breach of the contract so to provide. 
Frieder v. Frieder, 180 Wis. 430, 1938 
IN'W 77, 32 ADR 1'83 


16. Allen v. Frisbee, 2 
(Conn.) 76; Hill v. Whiedden, 
Mass. 267, 33 NE 526. 

17. Brush v. Lehigh Valley Coal 
Co., 290 Pa. 322, 138 A 860; Kemp 
v. Pennsylvania R. Co., 156 Pa. 430, 
26 A 1074; Updegrove v. Pennsylva- 
nia, etc., R. Co., 182, Pa. 540, 19 A 283, 
7 LRA 213. 


[a] Thus “a release of the right 
of way to a railroad company would 
be a vain thing, if the company is to 
be subsequently subjected to litiga- 
tion for every injury or damage re- 
sulting to the property by reason of 
the construction of the road. 
these matters are supposed to be in 
the contemplation of the parties:when 
the company pays its money for the 
right of way, and obtains a release 
therefor.” Updegrove v. Pennsylva- 
nig yete:,) R.rCo., 132 (Paws405 545,919 
A 2838, 2 LRA 213. 


Claims in contemplation of parties 
to general release see supra § 84 text 
and note 10. 

18. See infra text and notes 25, 
26. 


19. 


McCarthy, 


Root 
158 


U. S.—The Ross Coddington, 
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[§ 85] 2. Demands Not Known or Contemplated. 
A release ordinarily covers all such matters as may 
fairly be said to have been within the contemplation 
of the parties when it was given,’? and, subject to 
provisos to be stated,+® no others.?® 


Consequently 


40 F. (2d) 280 [rev on other grounds 
GE: (Za) Lory: 

Colo.—Seaver v. Snider, 21 Colo. A. 
431, 122 P 402, 403 [quot Cyc]. 

Conn.—Miller v. Perlroth, 95 Conn. 
79, 110 A 5365. 

Mich.—McColl v. Jackson Iron Co., 
98 Mich. 482, 57 NW 578. 

Minn.—Tupper v. Massachusetts 
Bonding, etc., Co., 155 Minn. 65, 194 
NW 99. 

Miss.—Beddingfield v. New Orleans, 
etc., R. Co., 110 Miss. 311, 70 S 402. 

Mo.—Grumley v. Webb, 44 Mo. 444, 
100 AmD 304. 

N. Y.—New York County Nat- 
Bank v. Helm-Campbell Co., 109 NYS 


673; Van Brunt v. Van Brunt, 3 Edw. 
14; McIntyre v. Williamson, 1 Edw. 
34. 


Or.—Lane v. Wentworth, 69 Or. 242, 
133 P 348, 138 P 468. 


Pa.—Crum v. Pennsylvania R. Co., 
226 Ban. tbl. 7s A Sssen aRObesoOmn we 
Schuylkill Nav. Co., 3 Grant 186; 
Menold’s Est., 14 Pa. Dist. 275, 31 Pa. 


Co. 671; Naglee’s Est., 10 Pa. Co. 
525. See Miskel v. Lehigh Valley 
Coal Co., 85 Pa. Super. 357 (appar- 


ently supporting rule). 

S. C.—Gist v. Gist, 8'S. C. Eq. 343: 

Eng.—London, ete., R. Co. v. Black- 
more, Ta UR: 4A 600) aindowavwe 
Lindo, 1 Beav. 496, 17 Eng. Ch. 496, 
48 Reprint 1032; Lyall v. Edwards, 
6 H. & N. 337, 158 Reprint 139; Re 
Joint Stock ‘Trust; etc, Corp. “Ltd: 
[1912] 56" Soly | I> 272." "Ramsden *v- 
Hylton, 2 Ves. 304, 28 Reprint 196. 


Can.—Vancouver Power Co. v.- 
Hounsome, 49 Can. S. C. 430, 19 Dom 
LR 200 [dism app 18 B. C. 81, 9 Dom 
LR 823]. 


Alta.—J. D. McArthur, Co., Ltd., v- 
Alberta, “ete; RCo, 20) Alta. tT 
[1924] 2 DomLR 118, [1924] 2 West 
Wkly 1 [dism app [1923] 3 West 
Wkly 46]; Moodie v. Mackenzie, [1925] 
1 DomLR 801; Wineland v. Andett, 14 
Alta. L. 314. 


Ont.—Begg v. 
OntWR 239. 

See Shook v. Illinois Cent. R. Co., 
115 Fed. 57, 52 CCA 651 (apparently 
recognizing and supporting rule); 
Todd v. Mitchell, 168 Ill. 199, 48 NE 
35 (apparently supporting rule); An- 
dree v. Sheehan, 194 Ill. A. 587; Bai- 
ley v. Indianapolis Abattoir Co., 66 
Ind. A. 465, 118 NE 374 (recognizing 
rule, but holding intention to limit 
release to injuries known to exist and 
in contemplation not shown); Dunn 
v. Alexander, 104 Nebr. 628, 178 NW 
215 (so holding as to an instrument 
purporting to be “a full acknowledg- 
ment 


Toronto: Rs Co;7sG 


and acquittance of every 
claim’’). 
[a] Rule applied in equity.—Blair 
v. Chicago, ete, R. Co., 89° Mo. 383, 
1 SW 350. See The Ross Codding- 


ton, 40 F. (2d) 280, 282 [rev on other 
grounds 6 EF. (2d) 191] (‘a court of 
equity will be slow to hold that a re- 
lease becomes operative as to a mat- 
ter of liability ~ which,  \ih: 
fairly interpreting the document, was. 
not in contemplation of the parties 
when it was made’’). 


Inadmissibility of evidence to show 
inclusion of particular debt not in- 
aren see Evidence § 1526 note 44 
[a] % 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


§§ 85-86] 


a demand of which a party was ignorant when the 
release was given is not as a rule embraced therein ;?° 
and it is so provided by some statutes.?! 
held that a release by an injured person will not cov- 
er a particular injury existing at the time of the 
giving of the release, but unknown then to the par- 
ties,?? at least if such injury is of so serious a char- 
acter as to indicate that, if it had been known, the 
release would not have been signed;?* and the rule 


20. U.S.—Church Cooperage Co. v. 
Pinkney, 163 Fed. 653 [rev on other 
grounds 170 Fed. 266, 95 CCA 462]. 

Colo.—Seaver v. Snider, 21 Colo. A. 
431, 122 P 402 [quot Cyc]. 

Conn.—Miller v. Perlroth, 95 Conn. 
7), ALO PAS O30, 00388 Lelt Cyel. 

Mich.—School of Applied Art v. 
Buckley, 188 Mich. 364, 154 NW 17. 

Minn.—Tupper vy. Massachusetts 
Bonding, ete., Co., 155 Minn. 65, 194 
NW 99. 

Mo.—Blair v. Chicago, ete., R. Co., 
89 Mo. 392, 1 SW 350. 

N. Y.—Insurance Co. of North 
America v. Whitlock, 216 App. Div. 
78, 214 NYS 697. 

Or.—Lane v. Wentworth, 69 Or. 242, 
133 P-348, 138 P 468. 


Pa.—Cottrell’s Hst., 11 Phila. 93. 
S. C.—Gist v. Gist, 8 S. C. Eq. 343. 


Eng.—Lyall v. Edwards, 6 H. & N. 
oi; 258 Reprint. 139. 


See Todd v. Mitchell, 168 Ill. 199, 


(Jo) 


48 NE 35 (apparently supporting 
rule) 
{a] “fhe reason is that a real, 


as well as a verbal, assent by the re- 
leasor is necessary.” Miller v. Perl- 
roth, 95 Conn. T9v110 A 535, 538. 

{b] Thas where payment of a 
claim under a policy of life insur- 
ance is made under the belief, shared 
by the insurance company and the 
beneficiary, that the insured lost his 
life in an ordinary storm, a subse- 
quent claim for double indemnity as 
due for loss of life in a cyclone is not 
barred. Tupper v. Massachusetts 
Bondimg Co., 155. Minn. 65, 194 NW 
oor 

[ce] 


v. Chicago, 


Eule applied in equity.—Blair 
ete, Ri (Cos, 189. Mo., 383, 
1 SW 350. See The Ross Coddington, 
40 EF. (2d) 280, 282 [rev on other 
grounds 6 F. (2d) 191] (‘a court of 
equity will be slow to hold that a 
release becomes operative as to a mat- 
ter of liability of which the releasing 
party was in ignorance’’). 


[d] However, ‘‘a release of every- 
thing due or to become due under a 
specific contract, in which the parties 
to the release are jointly interested, 
releases all benefits thereafter accru- 
ing from it, whether the parties knew 
that there would be any such benefit 
or not.” New York County Nat. Bank 
v. Helm-Campbell Co., 109 NYS 673, 
674. To same effect Kibbe v. Bowen, 
50 N. Y. Super. 422. 


21. See statutory provisions; 
eases infra this note. 


fa] In California, under a statute 
providing that a general release does 
not extend to claims which the credi- 
tor does not know or suspect to exist 
in his favor at the time of executing 
the release, a formal release execut- 
ed by a ward discharging his guard- 
jan and the guardian’s attorney does 
not operate to discharge either from 
his claim for money fraudulently re- 
tained by them, of which he did not 
know at the time of executing the 
release. Gaver v. Early, 58 Cal. A. 
725, 209 P 390. = 


and 


RELEASE 


the release.*4 
Thus it is 


22. Texas, etc., R. Co. v. Dashiell, 
LIS Ue Sala 25) SCt) T3149 se sed: 
1150 [aff 128 Fed. 23, 62 CCA. 5381]; 
Gold Hunter Min., ete., Co. v. Bow- 
den, 252 Fed. 388, 164 CCA 523; Great 
Northern R. Co. v. Reid, 245 Fed. 86, 
157 CCA 382; Lumley v. Wabash R. 
Co., 76 Fed. 66, 22 CCA 60; Union Pac. 
Hi Ons VAMATOISe 100 Heda aGor91 COA 
14, 23 LRA 581; Mix v. Downing, 176 
Minn. 156, 222 NW 913; Nygard v. 
Minneapolis St. R. Co., 147 Minn. 109, 
179 NW 642; Beddingfield v. New Or- 
jeans, etc., R. Co., 1140 Miss. 311, 70 S 
402; Och v. Missouri, etc., R. Co., 130 
Mo. 27, 31 SW 962, 36 LRA 442; Blair 
v. Chicago, etc., R.-Co., 89 Mo. 383, 
L MSW 350; Contra Kansas City 
Southern R. Co. v. Armstrong, 115 
Ark. 123, 171 SW 1238. 


Mutual mistake as to nature, ex- 
tent, or gravity of injury see supra 
§ 29. 

23. Great Northern R. Co. v. Reid, 
245 Fed. 86, 157 CCA 382; Lumley v. 


Wabash R. Co., 76 Fed. 66, 22 CCA 
60; Mix v. Downing, 176 Minn. 156, 
222 NW 913. 

24. Great Northern R. Co. v. Reid, 
245 Fed. 86, 157 CCA 382. 

25. US ne rer RLVeroll, as) bl 
(2d) 205; Houston v. Trower, 297 
Fed. 558. . 


Conn.—Palmer vy. Corbin, 1 Root 
271. 


Mass.—Willett v. Herrick, 258 Mass. 
585, 155 NE 589 [certiorari den 275 
U. S. 545 mem, 48 SCt 83 mem, 72 L. 
ed. 417 mem]; Klopot v. Metropotitan 
Stock Exch., 188 Mass. 335, 74 NE 
596; Hyde v. Baldwin, 17 Pick. 303. 


N. H.—Sherburne v. Goodwin, 44 N. 
isa 2a 


Utah.—Anderson v. Oregon Short 
Line R. Co., 47 Utah 614, 155 P 446. 


See Shannon v. Prall, 115 Wash. 
106, 196 P 635, 637 (Git is not neces- 
sary that the particular obligation be 
in the minds of the parties at the 


_time the release is signed, since “the 


scope and effect of the release must 
be gathered from its terms’’). 


“In order that a release of all de- 
mands should operate as a release of 
a particular demand or interest, it is 
not necessary that that particular de- 
mand should have been in the mind 
of the parties at the time of its ex- 
ecution. It should be held to em- 
brace all demands embraced by its 
terms, whether particularly contem- 
plated or not.” Hyde v. Baldwin, 17 
Pick. (Mass.) 303, 307. 

26. U. S—In re Riveroll, 38 F. 
(2a) 205; Houston v. Trower, 297 Fed. 
558. 


Ala.—Barbour v. Poncelor, 203 Ala. 
DOO SOU SOO Loe a LGlts © sell. 

N. Y.—Kirchner v. New Home Sew- 
ins’ Mach: Co,.135) IN2 Yo 182,;31 NE 
1104; Slayton v. Hemken, 91 Hun 582, 
36 NYS 249. 

Tex.—Quebe v. Gulf, etc., R. Co., 98 
Tex. 6, 81 SW 20, 66 LRA 734 [aff 
(Civ. A.) 77 SW 442]. 

Wis.—Hoffmann v. Eastern Wiscon- 
sin R., etc., Co., 1384 Wis. 603, 115 NW 
383. 
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has been held to apply, however broad the terms of 
If, however, under the cireumstane- 
es, a demand falls fairly within the terms of the 
release it is discharged thereby, whether or not it was 
contemplated by the parties,?° and whether or not 
they were aware of its existence.?° 

[§ 86] 3. Demands Contemporaneously or Subse- 
quently Accruing or Maturing. Demands originat- 
ing at the time a release is given 


27 


or subsequently,?* 


“The language in a release may be 
broad enough to eover all demands 
or rights to demand, or _ possible 
causes of action, a complete discharge 
of liability from one to another, 
whether or not the various demands 
or claims have been discussed or men- 
tioned, and whether or not the possi- 
ble claims are all known. One seeking 
a settlement and release has the right 
to buy peace from all future conten- 
tion on then existing claims of every 
character.”” Houston v. Trower, 297 
Fed. 558, 561. 


27. Drake v. Starks, 45 Conn. 96: 
Clark v. Clark, 197 Iowa 257, 196 NW 
1011, 1013 [quot Cyc]; Hill v. Whid- 
den, 158 Mass. 267, 33 NE 526; An- 
drews v. Brewster, 124 N. Y. 4337 26 
NE 1024; Farnham v. Farnham, 204. 
App. Div. 573, 198 NYS 771; Miller v. 
Schloss, 159 App. Div. 704, 144 NYS 


996 [rev 218 N. Y. 400, 113 NE 337 
[quot Cyc]. 
[a] Thus a release ‘does not 


bar /or discharge notes which came 
into existence as part of the transac- 
tion of giving the release, which were 
given as a part of the consideration 
for it, and which first took effect, to 
create a liability, at the instant when 
the release took effect.’’ Hill v. Whid- 
den, 158 Mass: 2:67, 33 NE 526, 527 
[quot Miller v. Schloss, 159 App. Div. 
704, 144 NYS 996 (rev on other 
grounds 218 N. Y. 400, 113 NE 337) ]. 


28. Colo.—Mouat v. Hildebrand, 
15 Colo. 382; 24 P 1042. 


ghar Vv, Istarks, 45 Conn: 


Ill—Ramey vy. Baltimore, 
Co., 235 11). 502, 85 NE 639; 
Driver, 17 Ill. 109. 


Iowa.—Clark v. Clark, 195 Iowa 257, 
196 NW 1011, 1013 [quot Cye]. 


Ky.—Limestone Bank v. Penick, 2 
T. B. Mon. 98 15 AmD 136. 


Mass.—West v. Morris, 98 Mass. 
353; Francis v. Boston, ete., Milling 
Corp., 4 Pick. 365; Gibson v. Gibson, 
15 Mass: 106, 8 AmD 94; Hastings v. 
Dickinson, 7 Mass. 153, 5 AmD 34. 
See Quarles v. Quarles, 4 Mass. 680, 
688 (“The general rule of the common 
law is, that no right passes by a re- 
lease, but a right which the releasor 
hath at the time of the release made’’). 


Miss.—Yazoo, etc., R. Co. v. Smith, 
90 Miss. 44, 43 S 611, 10 LRANS 1202. 


N. J.—Church of Holy Communion 
v. Paterson Extension R. Co., 68 N. J. 
L. 399, 53 A 449, 1079; Valentine v. 
New Jersey Cent. R. Co., 29 N. J. L. 
60 [aft 29 N. J. 1. 5611. 


N. Y.—Farnham v. Farnham, 204 
App. Div. 573, 198 NYS 771; Miller 
v. Schloss, 159 App. Div. 704, 144 NYS 
996 [rev on other grounds 218 N. Y. 
400, 1138 NE 337, and quot Cyc]; Fair- 
banks v. Winik, 119 Misc. 809, 198 
NYS 299 [rev on other grounds 206 
App. Div. 449, 201 NYS 487]; Stearn 
v. Strauss, 190 NYS 579; Komow v. 
Simplex Cloth-Cutting Mach. Co., 109 
Misc. 358, 179 NYS 682 [aff 191 App. 
Div. 884, 180 NYS 942]; McCabe v. 
New York Cent., ete., R. Co., 114 NYS 
303 [rev on other grounds 139 App. 
Div. 698, 124 NYS 652, 142 App. Div. 
901 mem, 127 NYS 1130 mem, 144 App. 
Div. 913 mem, 128 NYS 1133 mem]; 


ClO st Fis 
Lucas v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and demands subsequently maturing,?® are not as a 
rule discharged by the release, unléss expressly em- 
braced therein or falling within the fair import of 


the terms employed.*°® 


[§ 87] 4. Contingent or Expectant Interests.*1 A 


Wew York Nat. Bank v. Helm-Camp- 
beli Co., 109 NYS 673. 


Pa.—Rapp v. Rapp, 6 Pa. 45; Robe- 
son v. Schuylkill Nav. Co., 3 Grant 
186; Evesson v. Ziegfeld, 22 Pa. Su- 
per. 79. See Brush v. Lehigh Valley 
Coal Co., 290 Pa. 322, 330, 138 A 860 
(“[A release] will not discharge from 
responsibility for subsequent negli- 
gent acts which could not have been 
foreseen’’). 


Tenn.—Cocke v. Stuart, 7 Peck 137. 


Tex.—Smith v. Texas, ete., R. Co., 
(Civ. A.) 180 SW 920. 


Wash.—Puget Sound Power, 
Co. v. Seattle, 142 Wash. 
1083. 


Eng.—London, etc., R. Co. v. Black- 
mores is, he 46H Ta, 610. 


Alta.—J. D. McArthur Co., Ltd. v. 
Alberta, ete., R. Co., 20 Alta. L. 174, 
[1924] 2 DomLR 118, [1924] 2 West 
Wkiy 1 [aff [1923] 3 WestWkly 46]. 


“As commonly used between parties, 
and not as a technical term of con- 
veyance, in its usual acceptation the 
term [release] implies that there is 
already a status between them where- 
by one has a right or demand against 
the other which is capable of exercise 
or enforcement. Ordinarily it ‘does 
not signify the relinquishment of a 
right relating to or comprised by a 
future status. It is true that the 
term may be so employed, but such is 
not its common uSe or popular mean- 
ing.”” Cox v. Robison, 105 Tex. 426, 
150 SW 1149, 1155. 


[a] Illustrations.—(1) A release 
by a father of his son from all liabil- 
ities for advances, given in return for 
the son’s release of all claims as heir 
presumptive against his father’s es- 
tate, does not release the son from 
his obligation on notes executed years 
later. Clark v. Clark, 197 Iowa 257, 
196 NW 1011. (2) A release for all 
damages suffered by tenants on ac- 
count of the overflow and detention of 
water up to the date of the release 
does not release a claim for damages 
suffered from the same source subse- 
quently to the date of the release. 
Ramey v. Baltimore, ete., R. Co., 235 
Ill. 502, 85 NE 639. (3) Where one 
to whom money is paid has a reasona- 
ble time in which to apply it to the 
purpose agreed on, a general release 
executed to, him at the time of pay- 
ing the money to him constitutes no 
defense to an action for his failure 
so to apply the money, since the cause 
of action was not in existence at the 
time of the execution of the release. 
Stearn v. Strauss, 190 NYS 579. 


{b] Anticipatory words of gener- 
al release.—‘‘A dispute that had not 
emerged, or a question which had not 
at all arisen, cannot be considered as 
bound-and concluded by the anticipa- 
tory words of a general release.’’ 
London, ete., R. Co. v. Blackmore, L. 
Re. 4H. L. 610, 623 [quot J..D. Mc- 
Arthur Co., Ltd. v. Alberta, etc., R. 
Co., 20 Alta. L. 174, [1924] 2 DomLK 
118, [1924] 2 WestWkly 1 (app dism 
[1928] 38 WestWkly 46)]. 


Release of claim for causing death 
see Death §§ 96-100. 


29. Law v. Bentley, 25 Ill. 52; Clark 
v. Clark, 197 Iowa 257, 196 NW 1011, 
1013 [quot Cyc]; Hatfield v. Follo- 
way, (Ky.) 113 SW 853; Farnham y. 
Farnham, 204 App. Div. 573, 198 NYS 
771; Miller v. Schloss, 159 App. Div. 
704, 144 NYS 996, 1000 [rev on othér 


etc., 
580, 253 P 
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[$§ 86-88. 


release given by an heir, devisee, distributee, or lega- 
tee is valid, and ordinarily operates as an extinguish- 
ment of his interest in the estate.*? 


[§ 88] 5. Releasor in Representative Capacity. 


grounds 218 N. Y. 400, 113 NE 337, 
and quot Cyc]. See Anderson v. Ore- 
gon Short Line R. Co., 47 Utah 614, 
155 P 446, 448 (“A release, however 
general the language, does not cover 
anything except the consequential re- 
sults flowing from the accident in 
question, but it does include all the 
consequences of that accident’’). 


[a] Thus, since a claim for failure 
of a testator to will to plaintiff a cer- 
tain sum of money if he predeceased 
her does not mature, so as to give a 
right of action, until he dies without 
having done so, a release executed 
by plaintiff subsequently to the agree- 
ment, releasing the testator from all 
claims, does not include a claim based 
on the agreement. Farnham v. Farn- 
ham, 204 App. Div. 573, 198 NYS 771. 


30. U. S.—C. R. Wilson Body Co. 
Van Wi Say oer. CheGry. 

Ill.—Illinois Cent. R. Co. v. Allen, 
39) TMS 205- 

Iowa.—Clark v. Clark, 197 Iowa 
257, 198 NW 1011, 1013 [quot Cyc]; 
Henry v. Chrisinger, 76 lowa 126, .40 
NW 121. 

Kan.—Kansas City, etc., R. Co.: v. 
Hicks, 30) Kanie2 ss, 2 P 306: 

Ky.—Arnold vy. Park, 8 Bush 3; 
Limestone Bank v. Penick, 2 T. B. 
Mon. 98, 15 AmD 136. 

Mass.—Merrifielad v. Baker, 11 Al- 
len 43. 


Mo.—Newcomb v. Payne, 250 SW 


B53: Morard vi. mansas City R.1Co., 
(A.) 202 SW 431; Equitable F. & M. 
Ins. Co. v. St. Louis, etc., R. Co., 134 


Mo, A. 48, 114 SW 546. 


N. Y.—Farnham v. Farnham, 204 
App. Div. 573, 198 NYS 771; Miller 
v. Schloss, 159 App. Div. 704, 144 NYS 
996, 1000 [rev on other grounds 218 
N. Y. 400, 113 NE 3387, and quot Cye]; 
Van Rensselaer v. Albany, etc., R. Co., 
38 Thomps. & C. 620 [aff 62 N. Y. 65]; 
Vedder v. Vedder, 1 Den. 257. 


Or.—Thomas v. Booth-Kelly Co., 
52 Or. 534, 97 P 1078, 182 AmSR 713. 


Pa.—Currier v. Bilger, 149 Pa. 109, 
24 A 168; Updegrove v. Pennsylva- 
nia, ete., R. Cos. 132 Pa. 540, 19 A288, 


7 LRA 213; Hoffeditz v. South Penn- 
Sylvania re ete, (Co., 29) Pal 2645 Ws 
A 125; Henniss v. Page, 3 Whart. 275; 


Pennsylvania R. Co. v. Friday, 4 Pen- 
nyp. 158; Davis v. Wheeling, etc., R. 
Co., 26 Pa. Super. 364. See Flaherty 
v. Pittsburgh R. Co., 63 Pa. Super. 622 
(apparently recognizing rule). 


R. I.—Swinburne v. Swinburne, 36 
R. I. 255, 90 A 121. 


S. C.—Kennerty v. Etiwan Phos- 
phate Co., 17 8. C. 411, 48 AmR 607. 


Tex.—Gulf, ete., R. Co. v. Thornton, 
(Civ. A.) 109 SW 220. 


Wis.—Hoffmann v. Hastern Wiscon- 
ou R., ete.,Co.,:1384 Wis. 603, 115 NW 


[a] Illustrations.—(1) A contract 
between lessor and lessee, by which 
they “release and relieve one another 
from all the terms and obligations” 
of the lease, ‘‘and the same are to 
stand for naught from this time,” re- 
leases an obligation of the lessee to 
pay taxes not then due or payable, 
although previously assessed. Henry 
v. Chrisinger, 76 Iowa 126, 40 NW 121. 
(2) In a release the words “I acquit 
him of every demand,” ‘discharge the 
whole debt, as well that part that is 
to fall due at a future date as that 
which is past due. Arnold vy. Park, 8 


A general release given by a person individually does 


Bush (Ky.) 8. (3) The principal ina 


note incurs an obligation to indemnify 


the surety, which the latter’s release 
to the principal may bear upon as a 
present right to take effect in the fu- 
ture. Limestone Bank v. Penick, 2! 
T. B. Mon. (Ky.) 98, 15 AmD 136. 


[b] Rule applied to release of per- 
sonal injuries.—Newcomb v. Payne, 
(Mo.) 250 SW 553; Hogard v. Kansas 
City R. Co., (Mo. A.) 202 SW’ 431; 
Hoffmann v. Eastern Wisconsin R., 
etc., Co., 134 Wis. 603, 115 NW 383. 


[c] Bule applied to receipt regard- 
ed as release.—Fay v. Buckeye Pipe 
Line Co., 30 Oh. A. 316, 164 NE 782. 


31. Renunciation of: 

Estate or rights of heirs and distribu- 
tees see Descent and Distribution §§ 
117-120. 

Rights under will by devisees and 
legatees see Wills [40 Cye 1898]. 


32. Ill—Crum v. Sawyer, 132 Ill. 
443, 24 NE 956. 


Kan.—Koenig v. Koenig, 
761, 768, 142 P 261. 


Me.—Curtis v. Curtis, 40 Me. 24, 62 
AmD 651. 


Mass.—Daniels v. Pratt, 143 Mass. 
216, 10 NE 166; Trull v. Eastman, 3 
Metc. 121, 37 AmD 126. But see Frost 
v. Brigham, 139 Mass. 43, 29 NE 217 
(holding that a release to an execu- 
tor by an heir and devisee of “all my 
right, title, and interest as heir at 
law . . or as devisee or legatee” 
under the will, does not include a note 
given by the testator to the heir); 
Lyman v. Clark, 9 Mass. 235 (where a 
distributee, having a demand on an 
executor for a legacy of £50, and an- 
other demand for twenty-five dollars; 
being her distributive share of a lega- 
cy given to her deceased sister, ex- 
ecuted a release, with the others en- 
titled to like ‘distributive shares, in 
which, after reciting that they had re- 
ceived of the executor twenty-five dol- 
lars each ‘‘as her proportion,’’ ete., 
they acquitted and discharged the ex- 
ecutor from all demands on him, and 
it was held that the release discharged 
merely the demand mentioned, and not 
the legacy of £50). 


92 Kan. 


Minn.—Taylor vy. Horst, 52 Minn. 
300, 54 NW 734. 
N. Y.—Miller v. Emans, 19 N. Y. 


384 [overr Edwards v. Varick, 5 Den. 
664; Jackson v. Waldron, 13 Wend. 
178; Pelletreau v. Jackson, 11 Wend. 
110]; Duryea v. Messenger, 2 Thomps. 
& C. 677. But see Crawford v. Lock- 
wood, 9 HowPr 547, 549 (‘‘an heir-at- 
law cannot release to his father’s dis- 
seisor, because his heirship .. . 
is contingent’). 


Pa.—Power’s Appeal, 63 Pa. 4438; 
Stump’s Hst., 2 Woodw. 162. But see 
Dampf’s App., 97 Pa. 371 (holding that 
a release, by one entitled to a dis- 
tributive share in an estate, of cer- 
tain claims, others being reserved 
therein, does not divest him of all in- 
terest in the estate, so that he has 
standing in court to dispute the ad- 
ministrator’s account); Rapp v. Rapp, 
6 Pa. 45 (holding that a release of 
claims touching the releasor’s lega- 
cies in a will, to the date of the re- 
lease, does not discharge a claim by 
the releasor against the testator’s es- 
tate which did not exist at the time 
the release was given); Shepley v 
Lytle, 6 Watts 500 (holding that a 
release of a legacy cannot be con- 
strued to embrace a release of a de- 
vise of real estate, although the mon- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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not ordinarily inelude demands held by him in a rep- 
resentative capacity,?* although it has been held 
that a release of all actions extends to actions which 
the releasor has as executor as well as those in his 
On the other hand a release given by a 
person in his representative capacity does not in- 
clude demands due him personally.?® 


[§ 89] 6. Release of Debt as Affecting Security.*° 


own right.*4 


RELEASE 
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The release of a debt ordinarily discharges all col- 
lateral securities,* 
the part of the parties is apparent;** and it has been 
held that a release of one of two judgment debtors 
from personal liability on the judgment does not 
entitle him to a return of the money deposited by 
him as security to be held until the liability of the 
other judgment debtor should be discharged.*® 


7 but not if a contrary intention on 


VI. PLEADING, EVIDENCE, TRIAL, AND REVIEW 


[§ 90] A. Pleading—1. Anticipating Defense of 
There is authority to the effect that a re- 
lease is a matter of defense and that matter tending 
to invalidate it should not be pleaded in the com- 
plaint in anticipation of the defense of release,*® 
but that if it is pleaded, such allegations may be 
regarded as surplusage and will not render the com- 
but other 


Release. 


plaint bad on demurrer ;*? 
ey received was in amount greater 

Wilson’s Est., 59 
Pa. Super. 358 (a release by a legatee 
of all claims against the estate, given 
at a time when he was clearly enti- 
tled to an additional sum as interest, 
will not bar a claim against the execu- 
tor for such additional sum); Reil- 
ly v. Daly, 2 Pa. Super. 540 (a release 
by distributees of the balances deter- 
mined on the accounting does not re- 
lease a promise by the executor to 
pay them certain moneys outside of 
such balances). 


S. C.—Ex-p. Johnson, 25 .S. C. 106. 


[a] Particular releases construed. 
—(1) The release by an adopted 
daughter of the testator of any and 
all claims against his estate is a re- 
lease of any and all claims against 
the interest of the testator in the en- 
dowment fund of mutual benefit as- 
sociations of which he was a member. 
Daniels v. Pratt, 148 Mass. 216, 10 
NE 166. (2) A release of ‘all the 
right, title or interest” which the re- 
leasor ‘thas, or may have in or unto 
the estate of his father, whether the 
Same may fall to him by will or heir- 
ship,’ includes further rights to be 
acquired by the releasor. Trull v. 
Eastman, 3 Mete. 121, 37 AmD 126. 
(3) Where, by a compromise approved 
by judgment of the circuit court, 
plaintiff releases and discharges all 
her interest in her father’s estate, a 
fund derived and held by one of the 
executors as trustee for her under her 
father’s will is also released. Ex p. 
Johnson, 25 8S. C. 106. 

83. Wiggins v. Norton, R. M. 
Charlt. (Ga.) 15; Ege’s App., 3 Watts 
(Pa.) 495. . 

34. Sherburne v. 
1B lige A ile 

Release of claims by executors gen- 
erally see Executors and Adminis- 
trators, § 458. 


35. Trow v. Shannon, 78 N. Y. 446; 
Hicks v. Kenan, 139 N. C, 337, 51 SE 
941. 

36. Release of: 

Mortgagee see Mortgages §§ 887, 932- 

941. 

‘Surety see Principal and Surety §§ 

302-310. 

37. Smith v. Durell, 16 N. H. 344, 
41 AmD 732; Atwater v. Underhill, 22 
N. J. Eq. 599; Van Bokkelen v. Tay- 
TOF, 46:2 Neve 1.06) [rev 
Thomps. & C. 422]; Blodgett v. Wad- 
hams, Lalor (N. Y.) 65; National Mut. 
Bldg., ete., Assoc. v. Blair, 98 Va. 490, 
36 SE 513. 

[a] Rule applied to collateral se- 

curity given by a third person.—At- 
water v. Underhill, 22 N. J. Eq. 599. 


Goodwin, 44 N. 


2 Hun 138, 4. 


authorities 


38. Pierce v. Sweet, 33 Pa. 151. 

39. McCleery v. Dudley, 118 Kan. 
544, 235 P 839. 

Release of joint judgment debtors 
generally see Judgments § 1082. 

40. Hedlun v. Holy Terror Min. Co., 
16y SasDt 261, 925 NW. 315) Trotter v. 
Mutual Reserve Fund Life Assoec., 9 


S. D, 596, 70 NW 843, 62 AmSR 887.] 


Invalidity as defense to plea of re- 
lease generally see supra § 48. 


41. See cases supra note 40. 


42. Berry v. St. Louis, etc., R. Co., 
223 Mo. 358, 122 SW 1043; Courtney 
v. Blackwell, 150 Mo. 245, 51 SW 668; 
Logan v. United R. Co., 166 Mo. A. 
490, 148 SW 444. See Smith v. Geor- 
gia R., etc., Co., 131 Ga. 470, 62 SH 
673, 675 (where a petition in a suit 
to recover for damages for personal 
injuries sustained by reason of de- 
fendant’s negligence was held not to 
set out such a case “of incapacity to 
contract or fraud as would authorize 
the setting aside of the agreement” 
of release); Cardwell v. Stuart, 92 
Mo. A. 586, 595, 111 Mo. A. 478, 86 SW 
471 (“If the release is'something more 
than receipt and is of the character 
that equity only can correct or cancel 
then plaintiff may  antici- 
pate the affirmative defense to be 
ma‘de out by the instrument and ina 
separate count ask for its correction 
or cancellation or may in his reply 
to the answer raise the issue of fraud, 
mistake or surprise’’); Gould vy. 
Gould, 36 Barb. (N. Y.) 270, 275 (where 
allegations in a complaint regarding 
a release executed by plaintiff were 
held ‘‘entirely sufficient to avoid it’’). 
Contra Meeker v. Chicago, etc. R. 
Co., 215 Mo. A. 492, 255 SW 340. And 
see cases infra § 95. 


[a] Release indorsed on note in 
suit.— “Where the complaint 
. counts upon a_ promissory 
note, and the anticipated defense to 
the suit is the written release of the 
maker from all liability on such note, 
by the payee and holder thereof, so 
indorsed on the note as to become in 
some sense and to some extent a part 
of the cause of action . . plain- 
tiff cannot well avoid the statement 
of such anticipated defense 
and of the facts which show, as 
claimed by him, that such defense 
was and is invalid and void.” Latta 
v. Miller, 109 Ind. 302, 10 NB 100, 102. 
Invalidity as defense to plea of re- 
lease generally see supra § 48. 
43. Pleading release: 
As defense to action on bill or note 
see Bills and Notes § 1229. 
Of contract to marry see Breach of 
Marriage Promise § 55. 


permit the release to be set up as an anticipated de- 
fense in the complaint and there attacked.*? 


[§ 91] 2. Pleading Release**—a. Necessity of 
Pleading Specially. As a general rule, a release 
of a cause of action, being an affirmative defense,** 
is not available as a defense, and cannot be proved, 
unless it is specially*® pleaded or unless it is affirm- 


Of surety see Principal and Surety §§ 
347-351. 


44. Great Western Gold Co. v. 
Chambers, 153 Cal. ‘307, 195 (PB 1545 
Weaver v. Atlantian Constr. Co., 84 
Cal.»A. 154, 258° P 121. 


ae U. S.—St. Louis, ete., R: Co. 
S., 267 U. S. 346, 45 SCt 245, 69 

L. od. 649 [aff 58 Ct. Cl. 3O9 1s Kalloch 
v. Hoagland, 239 Fed. 252, 152 CCA 


a 


Cal. Great Western Gold Co. v. 


Chambers; 1535 Cal 5307, 95 bici5h: 
Grunwald v. Freese, 34 P 73; Coles 
v. Soulsby, 21 Cal. 47; Weaver v. 


Atlantian Constr. Co., 84 Cal. A. 154, 


258 P 111 


Colo.—Harvey v. Denver, etc., 44 
Colo. 258, 99 py 31, 130 AmSR 120. 


Del.—Klair vy. Philadelphia, etc., R. 
Co., 25 Del. 274, 78 A 1085. 


ey pee hs Ver Zurich 160 LlkeeAs 


Ind.—Wall v. Galvin, 80 Ind. 447. 


La. A 
Navra, 33 La. Ann. 995; Andry v. 
Southland Dev. Co., 9 La. A. 630, 121 
S 687; Templeman Bros. Lumber Co. 
v. Sinnot, 9 La. A. (Orleans) 305. 


Mass.—Shapiro v. Lyon, 254 Mass. 
110, 149 NE 5438. See Herschman vy. 
Municipal Ct. Justices, 220 Mass. 137, 
107 NE 543 (dictum). 

: mond v. Fine, 111 Miss. 
737, 72 S 145; Hinton v. Lumberton 
at Nat. Bank, 98 Miss. 120, 53 S 


Mo.—Cooke v. Kansas City, ete., R. 
Co.) 5ta Mow A. 471. 


Mont.—Collier v. Field, 2 Mont. 320. 


N. Y.—Wood v. Proudman, 122 App. 
Div. 826, 107 NYS 757; Rosenthal v. 
Rudnick, 84 App. Div. 611, 82 NYS 
1004; Horton v. Horton, 838 Hun 213, 
31 NYS 588; Hitchcock v. Carpenter, 
9 Johns. 344. 


N. D.—Swan v. Great Northern R. 
Co., 40° IN. D. 258, 168 NW 657,662, 
LRA1918F 1063 [cit Cyc]. 


: Pa.—Johnson v. Kerr, 1 Serg. & R. 
Ly, 


Tenn.—Harvey Vie 
Humphr. 449 


Tex.—Marley v. McAnelly, 17 Tex. 
658; Scott v. Texas Cent. R. Co., 60 
Tex. Civ. A. 281, 127 SW 849. 


See Louisville, etc., R. Co. v. Burke, 
11 Ala. A. 496, 66 S 885, 886 (‘“defend- 
ant was not entitled to prove the re- 
lease as a bar to this action, as the 
pleadings in the case raised no issue 
as to the satisfaction of the ‘demand 
sued on’’); Punta Gorda Bank y. St. 
Meade State Bank, 52 Fla. 399, 42 S 


Sweasy, 4 
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atively*® pleaded, even though plaintiff in his peti- 
tion anticipated the defense of release.*? 


Exceptions to and limitations of rule. 
nized exception to the general rule above stated*® is 
that a release need not be specially pleaded in an aec- 
tion on the case,*® and may be shown under the gen- 
While a release may be pleaded spe- 
cially in an action of assumpsit,°? it may also be given 
in evidence under a plea of non assumpsit,°* and may 
be offered in evidence under the general issue.** 
requirement that the release be specially pleaded*4 
does not apply where the party claimed to have re- 
leased cures the defect of failure to plead.°® 


Where the parties 


eral issue.°° 


Waiver of failure to plead.’ 


846 (the defense of a discharge from 
a contract cannot be raised by demur- 
rer to the declaration where the al- 
legations of the declaration ‘are in- 
consistent with the discharge, but 
that under such circumstances, the 
discharge, to be available, must be 
pleaded). 


And see cases infra § 93. 


[a] Where there are joint promis- 
ors, (1) a release of one must be 
pleaded by the party wishing to dis- 
charge himself by such act. Harvey 
v. Sweasy, 4 Humphr. (Tenn.) 449. 
(2) An action by the joint obligees on 
a bond against the joint obligors will 
not be dismissed upon the filing by 
one of the obligees of a motion to 
dismiss as to himself, and a release by 
him of one of the obligors, and the 
other obligors, to avail themselves 
thereof, must set up the release by 
answer. Wall vy. Galvin, 80° Ind. 447. 


[b] “A release of a joint tort-feas- 
or or of an independent tort-feasor, 
whose negligent acts operate concur- 
rently fo the injury of another, is an 
affirmative defense which must be set 
np in the answer of such other de- 
fendants if they would rely upon it 
as a defense to an action against 
tkem.”’ Shapiro v. Lyon, 254 Mass. 
110, 149 NE 543, 544 


{c] Rule applied to release as con- 
stituting consideration.—Wolff v. Fla- 
teau, 206 App. Div. 134, 200 NYS 646. 


{d] Where a release is given to a 
trustee of all grantor’s interest in the 
trust fund, it inures to the benefit of 
the cestuis que trust, and not the 
trustee individually, and hence the 
trustee is not obliged to plead or re- 
ly on the release in an action be- 
tween himself and parties claiming 
an interest in the trust fund. Davi- 
son v. Tams, 30 Misc. 156, 68 NYS 828. 


46. Reilly v. Beekman, 24 F. (2d) 
HOt Tages v. Morrissey, 69 Cal. 88, 
TOP eZ) Bundy v. Dickinson, 108 


Wash. 52, SESS Me GVA 


47. Meeker v. Chicago, ete., R. Co., 
215 Mo. A. 492, 255 SW 340. 


Anticipating defense of release gen- 
erally see supra § 90. 


48. See supra text and notes 44-47, 


49. Brown v. Baltimore, etc. R. 
Co., 6 App. (D. C.) 237; Ohlmeyer v. 
American Steel, etc., Co., 168 Ill. A. 
195; Mattoon Gas Light, etc., Co. v. 
Dolan! 0b) WuicA. Chicas o% eter, 
Coal Co.'y, Peterson, 45° Ill, A. 507; 
Shafer v. Stonebraker, 4 Gill & J. 
(Md.) 345. See Robinson v. Baltimore, 
EtG hv. CO.) Zo. Us sac4, sonsCt 49m, 
59 L. ed. 849 (in an action for per- 
sonal injuries alleged to be due to de- 
fendant’s negligence, a release is ad- 
missible under a plea of not guilty); 
Lindsay v. Chicago, ete., R. Co., 226 
Fed. 28, 141 CCA 1381 [certiorari den 
241 U. S. 678 mem, 36 SCt 727 mem, 


RELEASE 


A recog- 


The 


60 L. ed. 1233 mem] (apparently sup- 
porting rule). 

[a] In Pennsylvania.—(1) Al- 
though the legislature has termed all 
actions ex officio trespass, and limited 
the plea to not guilty, with notice as 
to special matter or equitable defens- 
es, still, in an action which formerly 
was trespass on the case, a release is 
admissible under the general issue. 
Johnson v. Philadelphia, etc., R. Co., 
163 Pa. 127529 A ‘854. See Greenwalt 
v. Horner, 6 Ser cu os hv. Laie Ca bene 
is an essential difference between ac- 
tion of trespass, and on the case; the 
former are stricti juris, and there- 
fore, a. release . . can- 
not be given in evidence or “the gen- 
eral issue, but must be pleaded; but 
the latter are founded on the mere 
justice and conscience of the plain- 
tiffs case, and are in the nature of 
a bill in equity, aoe in effect are so, 
and therefore, release 

- . need not be “pleaded, but may 
be given in evidence’). (2) Under a 
statute rendering unnecessary the fil- 
ing of an affidavit of defense by de- 
fendant, a release by plaintiff may be 
received in evidence notwithstanding 
defendant’s failure to file such affi- 
davit. Leonard v. Coleman, 273 Pa. 
62, 116 A 550. 


50. Ohlmeyer yv. American Steel, 
GUC Co UGG ila eAgs LO. 
51. See Assumpsit, Action of § 67 


text and note 44. 


52. See Assumpsit, Action of § 75 
text and note 80. 


53. Coulter v. Travelers’ 
tive Assoc., 144 Ill. A. 255. 


54. 
BS. 
[al 


Protec- 


See supra text and note 45. 
See cases infra this note. 
Release appearing in petition 


‘or exhibit.—‘‘Where the fact [of re- 


lease] appears either in the body of 
the petition, or from an exhibit an- 
nexed, the defense may be availed of 
on demurrer.” Ste ous, ete: Riv€o: 
anh She Ore on, Sie Bay 350, 45 SCt 245, 
69 L. ed. 649 [aff 58 Ot. Cl. SOON: 


[b] Where plaintiff opens the door, 
by showing all the terms of a release 
agreement, except that it was in full 
of all claims and demands, for defend- 
ant to show what the complete agree- 
ment was, the release is properly ad- 
mitted in evidence, even though not 
pleaded. Hanke v. Patterson, 205 App. 
Div. 349, 199 NYS 463. 


[ec] In an action by one member 
of a firm, if the complaint contains 
averments tending to show that there 
had been an unauthorized settlement 
with the other member of the firm, 
and plaintiff introduces in evidence a 
release executed by the other member 
to defendant, plaintiff cannot object 
that the release has not been pleaded 
by defendant, who by virtue thereof 
seeks relief from liability. Hawn v. 


[§§ 91-92 


agree that any evidence tending to show payment 
of the claim prior to the commencement of the suit 
shall be relevant and competent, a release may be 
shown under the general issue with leave to give in 
evidence any matter which would be a good defense 
if specially pleaded.*? 


[§ 92] b. Necessary Averments. 
that one party released another from liability is a 
mere conclusion of law;°* and a plea or answer rely- 
ing on a release is not good unless acts or facts are 
pleaded showing a release.°® 
answer must show that the release relied upon was 
founded upon a consideration,®® and must set out 


An allegation 


Defendant’s plea or 


Seventy-Six Land, Cos, TA Cale 


S18 lGake eOGe 


56. Waiver of failure to plead ful- 
ly see infra § 92. 


etc., 


57. -Nashville, ete., R. Co. v. Nance, 
212 Ala. 22, 101 S 825. 

58. See Pleading § 36 text and 
note 18. 

59. U. S.—Chicago, etc., R. Co. v. 


Miller, 76 Fed. 439, 22 CCA 264. 


Ala.—Maness v. Henry, 96 Ala. 454, 


11S 410. 


Ark.—Burke v. M. E. Leming Lum- 
ber Co., 121 Ark. 194, 180 SW 499. 


Ga.—Pearce v. Swift, ete., Fertil- 
izer Works, 21 Ga. A. 622, 94 SE 915. 


Iil.—Bucker v. Central Business 
Men’s Assoc., 233 Ill. A. 84. See 
Woods v. Gamper, 203 Ill. A. 187. 


Ind.—Marshall v. Mathers, 103-Ind. 
458, 3 NE 120; Cameron v. Warbrit- 
tony) 9 ind 3512 


Ky.—Hale v. Grogan, 
SW 282, 18 KyL 46. 


N. H.—Stacy v. F. M. Hoyt Shoe 
Co., 83 N. H. 281, 141 A 467. 


N. Y.—Fish v. Miller. 5 Paige 

Pa.—Reilly v. Daly, 159 Pa. 
28 A 493. 

Tex.—Glasscock vw Hamilton, 62 
Tex. 143 


[a] Plea of release to a bill for an 
account should contain an averment 
that an account has been rendered and 
payment made, where those facts are 
denied in the bill, although the release 
recites an account and payment. Fish 
v. Miller, 5 Paige (N. Y.) 26. 


[b] In setting up a verbal release, 
the pleader must set out its terms and 
consideration, that the court may 
judge of its validity. Hosier v. Elia- 
son, 14 Ind. 523. 

[c] Pleas or answers held suffi- 
cient.—(1) A plea alleging explicitly 
that a named sum was paid by de- 
fendant to the original plaintiff who 
accepted it “in full settlement, satis- 
faction and discharge of the cause of 
action alleged” alleges facts sufficient, 
if proved, to deprive plaintiff of a 
cause of action. Loveman v. Birming- 
ham R., ete., Co., 149 Ala. 515, 43 S 411. 
(2) Other answers held sufficient. 
Meeker v. Chicago, ete., R. Co., 215 
ee hips 492, 255 SW 340. 


Ala.—Maness v. Henry, 96 Ala. 
454, 11 S 410 
Ar he Bure v. M. EB. Leming Lum- 
ber Co., 121 Ark. 194, 180 SW 499. 
Ga. , 
Works, 21 Ga. A. 622, 94 SE 915. 
eae ee v. Warbritton, 9 Ind. 


99 Ky. 170, 35 


26. 
605, 


y.—Hale v. Grogan, 99 Ky. 170, 35 
sw 82, 18 KyL 46. 


et 
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the consideration®? fully and with certainty,®* and 
there must be an averment that the release embraced 
the matter in controversy.*? An affidavit of de- 
fense setting up a release is insufficient unless either 
a copy of the release is annexed, or its contents are 
disclosed, or there are some particulars from which 
its applicability can be determined.** In those ju- 
risdictions in which a seal is necessary to a release,®° 
it is held that in pleading a release it must be alleged 
to be under seal.°* It is not necessary to allege in 
the answer that the release was obtained freely and 
without fraud, unless the bill contains allegations 
of fraud which, if true, would avoid the release.®* 


Waiver of failure to plead fully. Failure of a 
plea setting up a release to set forth the body of the 
release or its exact words is waived by plaintiff’s join- 
ing issue thereon.°® 

[§ 93] ¢. Release after Action Brought. While 
generally a release of a party to a suit, made dur- 
ing its pendency and after the issues are joined, can- 
not be availed of as a defense, unless it be pleaded 


61. U. S.—Chicago, etc., R. 


RELEASE 


Reilly v. Daly, 159 Pa. 605, 28 
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specially puis darrein continuance,®® alleging the 
place where the release was made,’° and the day of 
the last continuance,’ or by supplemental answer,’” 
a general release given after the commencement of 
a suit need not be pleaded puis darrein continuance, 
unless a plea has been before filed in the action,** 
nor need it be pleaded in bar of the further main- 
tenance of the suit, but it may be pleaded in bar gen- 
erally.74 Likewise, since a release need not be spe- 
cially pleaded in case*® or assumpsit,*® in an action 
on the case matter occurring after issue joined on 
the plea of the general issue may be shown in evi- 
dence as constituting a release, without a plea puis 
darrein continuanee,*? and a release obtained after 
suit brought can be given in evidence on the plea of 
non assumpsit, without the necessity of filing a plea 
puis darrein continuanee.’® Although a term has 
intervened between the time of the giving of the 
release and the time of pleading it, a plea puis dar- 
rein continuance, pleading .the release, may never- 
theless be filed.7® A release given by a party after 
the first decision of the case and a review of it in 


{b] Under a statute abolishing 


Miller, 76 Fed. 439, 22 CCA 264. 
Ala.—Maness vy. Henry, 96 Ala. 454, 
11 S 410. 
Ark.—Burke v. M. E. Leming Lum- 
ber Com 1212 Arkso 194,.180 SW 499; 
Swan v. Benson, 31 Ark. 728. 


Ind.—Franklin Bank v. Severin, 124 
Ind. 317, 24 NE 977; Hosier v. Elia- 
son, 14 Ind. 523. 


Ky.—Hale v. Grogan, 99 Ky. 170, 35 
SW Yeo, 18 KyL 46. 


[a] Conclusion of law.—An allega- 
tion that a contract of release “was 
based upon a valuable consideration” 
merely pleads a conclusion of law. 
Burke v. M. E. Leming Lumber Co., 
121 Ark. 194, 180 SW 499. 


{b] If the consideration was ex- 
ecutory the releasee must plead facts 
showing that he has complied with his 
agreement. Scott v. Scott, 105 Ind. 
584, 5 NE 397. 


62. Chicago) ete, R. Co: v: Miller, 
76 Fed. 439, 22 CCA 264. 


[a] Contradiction between face of 
instrument and proof.—Where a re- 
lease set up in an answer states on 
its face that it was executed ‘in con- 
sideration of one dollar and other 
good and valuable consideration,” an 
allegation in the answer that the con- 
sideration was two hundred and fifty 
dollars does not result in any contra- 
diction of the instrument itself. Wal- 
lace v. Skinner, 15 Wyo. 2338, 88 P 221. 


63. Ill.—Bucker v. Central Busi- 
ness Men’s Assoc., 233 Ill. A. 84. 


weg v. eas 58 Ind. 510. 
99 Ky. 170, 35 


sw 382, 18 ls 


N. H.—Sta ve op M. Hoyt Shoe 
Co., ‘83 N. i “Js81. 141 A 467. 


N. Y.—Armour v. Edison Electric 
wats Co., 115 App. Div. 57, 100 NYS 
60 


See Mandt Wagon Co. v. Fuller, etc., 
Mfg. Co., 120 Wis. 258, 97 NW 958 (an 
answer alleging that plaintiff's as- 
signee, by the contract of settlement, 
released and discharged the cause of 
action claimed by plaintiff, states a 
defense to the cause of action, where 
the release, set forth in the answer, 
although not literally and plainly re- 
ferring to the subject of the action, 
declares that defendant is released 
from all claims of every nature aris- 
ing out of the transactions referred 
to therein). 


COn Ve 64. 


A 493 
65. See supra § 8. 


66. Griggs v. Voorhies, 7 Blackf. 


(Ind.) 561; Bender v. Sampson, 11 
Mass. 42; Munn vy. Newfoundland 
Mar. Assur. Co., 4 Newfoundl. 107; 


But see Illinois Cent. R. Co. v. Read, 
387 Ill. 484, 87 AmD 260 (since a re- 
lease ex vi termini imports a seal, a 
seal need not therefore be pleaded). 


[a] In debt on a written obligation 
a plea of release should allege that the 
release was under seal. ariggs v. 
Voorhies, 7 Blackf. (Ind.) 561. 


67. McClane v. Shepherd, 21 N. J. 
Eq. 76. See Defries v. Finelite, 89 
Mise. 209, 151 NYS 665 (where a com- 
plaint anticipates the defense of re- 
lease by pleading facts showing fraud 
in obtaining it, such allegations are 
taken as admitted by an answer plead- 
ing release without attacking the al- 
legations, and the defense is insuffi- 
cient as against demurrer). And see 
cases infra this note. 


[a] Where a bill charges misrep- 
resentation and fraud in procuring a 
release, and defendant puts in a plea 
and answer, and in his plea insists 
on the release in bar, without notic- 
ing the allegation of fraud, although 
in the answer it is fully answered and 
denied, the plea is bad. Allen v. Ran- 
dolph, 4 Johns. Ch. (N. Y.) 698. 


[b] Ona bill to set aside a release 
for fraud in the procurement of it, a 
plea of the release must be supported 
by an answer denying directly’ and 
issuably the circumstances of fraud 
charged; but in the case of negative 
averments as to matters not alleged 
to be the act of the releasee, or where 
from the nature of the case he cannot 
be supposed to have any personal 
knowledge of the subject it is suffi- 
cient for him to deny the _ facts 
charged, upon his belief only. Bolton 
v. Gardner, 3 Paige (N. Y.) 273. 


68. Wright v. Wilmington City R. 
Co., 16 Del. 141, 42 A 440. 


69. Cook v. Georgia Land Co., 120 
Ga. 1068, 48 SE 3878; Ryan v. Balti- 
more, etc., R. Co., 60 Ill. A. 612; Field 
v. Cappers, 81 Me. 36, 16 A 328, 10 
AmSR 237; Smithwick v. Ward, 52 
N. C. 64, 75 AmD 453. 


[a] Motion to dismiss is an im- 
proper mode of raising the defense of 


a release after defendant has an- 
swered. Miller v. Fenton, 11 Paige 
CNY 2) 2S 


special pleading, a general release of 
an action given after the commence- 
ment of the action need not be pleaded 


specially, but may be set forth in a 
brief statement. Wisheart v. Legro, 
DO wINeEdenaeaatis 


Cross references: 

Necessity of pleading specially in 
general see supra § 91. 

Pleas puis darrein continuance gen- 
erally see Pleading §§ 783-790. 


Release pendente lite see supra § 84 
text and note 13. 
70. Kield v. Cappers, 81 Me. 36, 16 
A 328, 10 AmSR 237. 


71. Field v. Cappers, supra. 


72. Seehorn v. Big Meadows, etce., 
Wagon Road Co., 60 Cal. 240. 


[a] Allowance of supplemental an- 
swer held proper or improperly re- 
fused.—(1) An order allowing defend- 
ant to file a supplemental answer al-. 
leging a release of the cause of action 
after issue joined, and after the case 
has been on the trial calendar, and 
continued, is a proper exercise of dis- 
eretion. Guliano v. Whitenack, 3 Misc. 
54, 22 NYS 560. (2) Where, after a 
case has been opened to the jury, de- 
fendant’s counsel seeks to file a sup- 
plemental answer, setting up a re- 
lease made since the last continuance 
without the knowledge of either plain- 
tiffs or defendant’s attorneys, but 
which the latter learned of on the 
preceding day, the refusal of the pre- 
siding judge to allow the release to be 
pleaded is erroneous, and such exer- 
cise of his discretion will be reversed 
and set aside. Seehorn v. Big Mead- 
ows, etc., Wagon Road Co., 60 Cal. 240. 


Supplemental answer generally see 
Pleading §§ 801-805. 


73. Wisheart v. Legro, 33 N. H. 


177; Kimball v. Wilson, 3 N. H. 96, 
14 AmD 342. 

74. See cases supra note 73. 

75. See supra § 91. 

76. See supra § 91. 

“7% Chicago v.' Babcock, 1437 Till 


358, o2 INE, 271 [rev 41 Tilly Av 238 "Gol 
Ryan v. Baltimore, ete., R. Co., 60 Ill. 
ASS 612) 179 1G” Ey elemmondseCowaves 
Papke, 91 Ill. A. 563 [aff 192 Ill. 631, 
CL NE SIONS Lyon ive “Marclayaet 
Watts (Pa.) 271. 

78. Nettles v. Sweazea, 2 Mo. 100; 
Lyon v. Marclay, 1 Watts (Pa.) 271. 

79. Nettles v. Sweazea, 2 Mo. 100; 
Lyon v. Marclay, 1 Watts (Pa.) 271. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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the court above may be set up by an amended answer, 
and taken advantage of on a subsequent hearing in 
When a plea of release puis dar- 
rein continuance is adjudged bad on demurrer, a 
repleader on terms is discretionary with the court.*? 


[§ 94] 3. Effect of Pleading Release. 
release has been held to be a plea in bar,*? and to 
go to the merits of the case, not being purely dila- 
A plea of release has been said to admit the 
cause of action, but to set forth a release subsequent- 
ly executed by the party authorized to release the 


the court below.*®° 


tory.*° 


80. Hennings v. Connor, 4 Bibb 
(Ky.) 298. 

81. Field v. Cappers, 81 Me. 36, 16 
A 328, 10 AmMSR 237; Augusta v. Moul- 


tons) (S-MWerc5 51. 


Repleader generally see Pleading §§ 
812-814. 


82. Atchison, etc., R. Co. v. Peter- 
son, 34 Ariz. 292, 271 P 406. 


Pleas in bar generally see Pleading 
§§ 314-354. 

83. Atchison, etc., R. Co. v. Peter- 
son, 34 Ariz. 292, 271 P 406. 


84. Landis v. Morrissey, 69 Cal. 83, 
10 P 258. 


85. Bement v. Ohio Valley Bank- 
ing, ete., Co., 99 Ky. 109, 35 SW 139, 
18 KyL 37, 59 AmSR 445. 


80. Invalidity as defense to plea of 
release see supra § 48. 


87. See statutory provisions. 


Necessity for reply generally see 
Pleading § 393 et seq. 


[a]. In Arkansas (1) under a stat- 
ute relating to allegations of new mat- 
ter in answer, an answer setting up a 
release as a discharge from liability 
“is deemed controverted in legal con- 
templation as though by a direct de- 
nial . . . or an avoidance of its ef- 
fect by such a statement of its pro- 
curement as was proved,” so that it 
was unnecessary for plaintiff to file a 
reply alleging that the release was 
given under a mistake of fact. Sun 
Oil Co. v. Hedge, 173 Ark. 729, 293 SW 
9, 13. (2) A statute which provides 
that where a writing purporting to 
have been executed by one of the par- 
ties is referred to in and filed with the 
pleading, it may be read as genuine 
against such party unless he denies 
its genuineness by affidavit before tri- 
al begun, is held to merely establish 
a rule of evidence and not to bar 
plaintiff from contesting the genuine- 
ness of a release pleaded as a defense 
to the action, although he fails to file 
an affidavit denying the same. St. 
Louis, ete., R. Co. v. Smith, 82 Ark. 
105, 100 SW 884. 


[b] In California (1) under a stat- 
ute providing that the statement of 
new matter in answer must, upon the 
trial, be deemed controverted by the 
opposite party, a plaintiff is entitled 
to the presumption that he had evi- 
dence to offer to attack the releases 
pleaded in the answer, and it is error 
to deny him the privilege of introduc- 
ing such evidence, even though he has 
failed to file an affidavit denying the 
genuineness and due execution of the 
releases. Baird v. Pacific Electric R. 
Core 739 Ke Cal HAL Pb 1 2) LTS EP sAeS. AG2:) 
Under a statute providing that the 
genuineness and due execution of the 
written instrument upon which the 
defense to an action is founded are 
deemed admitted unless an answer is 
filed denying them, a plaintiff failing 
to file such affidavit as to a release 
pleaded in the answer thereby admits 
its genuineness and due execution of 
the release, and it must be taken to 
be what it appears to be on its face. 
Petersen v. Taylor, 4 Cal. Unrep. Cas. 
335, 34 P 724, + 


RELEASE 


A plea of | Release.*® 


tion ; 


[ec] In Massachusetts (1) under a 
statute providing that no further 
pleadings shall be required after the 
answer in an action at law except by 
order of the court, matter set up by 
plaintiff in an action on a note, in re- 
ply to an answer pleading a release, 
is as competent in favor of plaintiff 
without a replication as with one 
(Comstock vy. Livingston, 210 Mass. 
581, 97 NE 106), (2) so that plaintiff 
may show, in such an action, that the 
release pleaded in the answer was ob- 
tained by fraud, although he filed no 
replication (Lyon v. Manning, 133 
Mass. 439); (3) and a replication in 
such an action, setting up fraud in 
reply to an answer pleading a release 
is properly stricken out (Comstock v. 
Livingston, supra). (4) A statute al- 
lowing a plaintiff to reply to a de- 
fense set up in the answer “any facts 
which’ would in equity avoid such de- 
fense, or which would entitle the 
plaintiff to be absolutely and uncon- 
ditionally relieved in equity against 
such defense means such a 
state of facts as in equity and not at 
law would entitle a party to relief 

[and] has no application to a 
case where the facts alleged afford 
as full relief in the action at law 

. as they would in equity,’ and 
therefore does not apply so as to sus- 
tain a replication pleading fraud as 
against a release set up in the an- 
swer, in an action on a note (Com- 
stock v. Livingston, supra). 


[d] In New York (1) under a stat- 
ute providing that an allegation of 
new matter in the answer, to which 
a reply is not required, is to be deemed 
controverted by traverse or avoid- 
ance, as the case requires, a plaintiff 
need not serve a reply in order to en- 
able him to attack upon the trial a 
release set up by defendant in his 
answer (Writting v. New York, etce., 
Tract:/)Co57 9d) Miser. 231,153" NYS 
1081), (2) and, without replying, has 
the right ‘‘to rely upon every possible 
answer which [he] might have to the 
release, precisely as though .it had 
been pleaded (O’Meara v. Brooklyn 
City R. Co., 16 App. Div. 204, 44 NYS 
721, 722), (3) and may have the bene- 
fit of whatever evidence he can pro- 
duce to sustain such epeare or 


avoidance (Kirchner vy. Ne Home 
Sewing Mach. Co., 135 N. ah LS Ore onl: 
NE 1104; O'Meara v. Brooklyn City 


R. Co., supra), (4) including evidence 
of fraud (Dambaum v. Schulting, 4 
Hun 50, 6 Thomps. & C, 251), (5) ex- 
cept that where an answer setS up a 
release by way of avoidance, the court 
may, in its discretion, require a re- 
ply so that defendant he not com- 
pelled to prepare to meet every pos- 
sible’ ground of attack upon the re- 
lease (Writting v. New York, etce., 
Tract: Co, supra): 


88. Ala.—O’Rear v. Walker, 
Ala..693, 75 S 353, 354 [cit Cyc]: 


Del.—Wright v. Wp hiss A ee ET COs, 
16 Del. 141, 42 A 440 


Ind.—Hoeger v. Citizens’ St. R. Co., 
36 Ind. A. 662, 76 NE 328 


Mass.—Emerson v. Tamera 8 Pick. 


198 


cause of action.** 
lease of an alleged debt by the alleged debtor con- 
stitutes an admission that the debt existed when the 
release was executed.®® 


[§ 95] 4. Pleading in Avoidance of Defense of 
Except where otherwise provided by 
statute,’? a plea of release of a claim or cause of 
action sued on, which avoids the action, must, if set 
forth in the plea or answer, be met by replication 
or reply,’* or by amended®® or supplemental®® peti- 
and the replication or reply must be special to 


a a. 


[§§ 93-95 


The pleading and filing of a re- 


Minn.—Bingham y. Chicago, etc., R. 
Co., 148 Minn. 316, 181 NW 845. 


Mo.—Armstrong vy. Scullin Steel 
Co., (A.) 268 SW 386; Cordner v. 
Roberts, 58 Mo. A. 440. 


Oh.—Perry v. O’Neil, 78 Oh. St. 209, 
85 NE 41; Martin v. Sentker, 12 Oh. 
A. 46; Jones. v. Pickle, 27 Oh. Cir. Ct.- 
N. S. 413; Brown v. Kiechler Mfg. 
Cory 26 Ohi Cir Cis Nets: met 


Okl1.—St. Louis, etce., Co 
Bruner, 52 Okl. 349, 152 P F103, 


But see Simeoli v. Derby Rubber 
Co.,.-81_, Conn. 1423,. 71-5 AN 546 SG va 
servant’s action for injuries, plaintiff 
is not required to plead the invalidity 
of a release of damages pleaded on 
a hearing in damages after default). 
And see cases passim this section. 


[a] Where a partner signs a gen- 
eral release to a debtor of the firm, 
and such release is pleaded in an ac- 
tion brought by partners for their 
joint demands, and they intend to 
show that it applied only to the sepa- 
rate demands of the subscribing 
partner, they must allege such fact. 
Emerson v. Knower, 8 Pick. (Mass.) 
63. 


[b] Where defendant does not 
plead a release in writing signed by 
plaintiff, but only pleads generally 
that the claim sued on has been com- 
promised and settled for a valuable 
consideration, plaintiff, in order to be 
permitted to show that a release re- 
lied on by defendant was executed by 
accident or mistake, need not first 
deny his liability on the instrument 
under oath, and set up that it was 


Vv. 


signed by accident or mistake. 
O’Maley v. Garriott, (Tex. Civ. A.) 
49 SW 108. 

[ec] Allegation of release of all 


causes of action.—Where an answer 
alleges that plaintiff, before the ac- 
tion was brought, released all causes 
of action which he might have against 
defendant, including the cause of ac- 
tion sued on, a reply that such re- 
lease related to a certain cause of 
action other than the one in suit, of 
which plaintiff was ignorant at the 
time, is not sufficient to limit the le- 
gal effect of the release, since plain- 
tiff, for that purpose, must show ei- 
ther mutual mistake, or mistake on 
his part and fraud on the part of de- 
fendant. Walbourn y. Hingston, 86 
Hun 63, 33 NYS 117. 

{d] Intention to limit application 
of release general in form must be 
shown by way of reply, since on its 
face it is sufficient in law and good 
enough to withstand demurrer. 
Block v. Nussbaum, 160 App. Div. 678, 
146 NYS 55. 

[e] Release set aside for misrepre- 
sentation and fraud under prayer for 
general relief.—Williams v. Smith, 7 
Gr CH On Si29; 

Necessity for replication or reply 
generally see Pleading §§ 393-401. 

89. Western, etc., R. Co. v. Atkins, 
141 Ga. 743, 82 SE 139; Southern R. 
Co. v. Nichols, 135 Ga. 34, 68 SE 789. 

Amendment generally see Pleading 
§§ 656-701. 


90. Turner v. Ontiberos, (Tex. Civ. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 95] 


entitle plaintiff to assail the release for fraud,*? du- 
ress,°? or mutual mistake,®* or to show non est fac- 
An averment in a replication against the 
express words of a written discharge, as that they 
do not mean what they say, is bad on demurrer ;°* 
but a reply sufficiently denying the execution of the 


tum.°* 


release is good,®® as are a reply®* 


ing®’S that the release was without consideration, a 


petition®® or supplemental petition 


A.) 193 SW 1089. 
this note. 


[a] Allegations held relevant as 
bearing on disaffirmance by releasor 
on attaining majority. Kansas City, 
etc., R. Co. v. Meakin, (Tex.-Civ. A.) 
146 SW 1057. 


[b] Allegation held irrelevant.— 
Allegations in a supplemental peti- 
tion that the releasor did not know 
of the releasee’s custom of requiring 
its employees when injured to sign 
away all their rights, if it could, held 
foreign to the issues, and to show no 
reason for avoiding the release. Kan- 
sas City, ete., R. Co. v. Meakin, (Tex. 
Civ. A.) 146 SW 1057. 


Supplemental complaint or petition 
generally see Pleading §§ 795-800. 


91. Barbour v. Poncelor, 203 Ala. 
386, 83 S 130; Wright v. Wilmington 
City R. Co., 16 Del. 141, 42 A 440; 
Meeker y. Chicago, ete, R. Co., 215 
Mo. A. 492, 255 SW 340; Logan v. 
United R. Co., 166 Mo. A. 490, 148 
SW 444; Freeman v. St. Louis, etc., 
R. Co., 188 Mo. A, 322, 122 SW 1...And 
see cases infra note 92. 

$2. Wright v. Wilmington City R. 
Co., 16 Del. 141, 42 A 440. See Chou- 
quette Vv. McCarthy, (Tex. Civ.A.) 56 
SW 956 (apparently recognizing rule). 


And see cases infra 


93. Bingham v. Chicago, etc., R. 
Co., 148 Minn. 316, 181 NW 845. 


94. White v. Philadelphia R. Co., 
80 Del. 104, 1038 A 354; Wright v. 
Wilmington City R. Co., 16 Del. 141, 
42 A 440. See Denniston v. Mudge, 
4 Barb. (CN: Y.). 248- (a party to’ a re- 
lease, who means to deny it when it is 
set up by-the other party as a defense, 
must reply non est factum; and if 
he puts in a replication denying that 
the legal operation and effect of the 
release are such as to discharge de- 
fendants, the replication is demurra- 
ble). 


ayaa Fuller v. Burrel, 2 Root (Conn.) 
6. 


96. Indiana Union Tract. Co. v. 
McKinney, 39 Ind. A. 86, 78 NE 208. 
And see cases supra note 94, 


97. Harris v. Boone, 69 Ind. 300. 


[a] Nonresponsive reply of want 
of consideration.—An answer to a suit 
for conversion, that the property ‘had 
been assigned and delivered to de- 
fendants in the lifetime of decedent, 
and that he had executed releases to 
them, is not met by a reply that the 
releases were without consideration. 
Gerard v. Jones, 78 Ind. 378. 


98. See Willett v. Chase Nat. 
Bank, 219 App. Div. 41, 219 NYS 289 
(a complaint alleging that a release 
was “entirely without money payment 
or other’ valuable consideration” 
raises an issue of want of considera- 
tion and overcomes any mere infer- 
ence of consideration arising from 
other allegations). 


99. See cases infra this note. 


[a] Petition held to allege insuffi- 
cicntly mental incapacity.—Smith v. 


Georgia R., etc., Co., 131 Ga. 470, 62 
SE 673. 

1. See cases infra this note. 

{4] Supplemental petition held 


suficient to raise issue of mental in- 


RELEASE 


or reply,? 


or other plead- 


or a replication 


capacity.—Turner v. Ontiberos, (Tex. 
Civ. A-) 193° SW 1089. 

‘2. See cases infra this note. 

[a] Particular replications or re- 
plies held to plead sufficiently mental 
incapacity.—Beatty v. Palmer, 196 
Ala. 67, 71 S 422; Louisville, etce., R. 


‘Co. v. Huffstutler, 162 Ala. 619, 50 S 


146; Public Utilities Co. v. Iverson, 
187 Ind. 672,.121 NE 33. 


’ [b] Beply held to plead sufficient- 
ly knowledge by releasee of releasor’s 
incapacity.—Public Utilities Co. v. 
Iverson, 187 Ind. 672, 121 NE 33. 

3. See cases infra this note. 

fa] Reply held not to allege suffi- 
ciently mutual mistake.—Natrona 
Power Co, v. Clark, 31 Wyo. 284, 225 
Pe SGs 

4 See cases infra this note. 

[a] Complaint held to allege in- 
sufficiently fraud in procurement.— 
Harrison v. Southern R. Co., 131 S. 
C. 12, 127 SE 270. 

5. See cases infra this note. 

[a] Petition held sufficient to 
avoid release for fraud in procure- 
ment.—Reasoner y. Gulf, etc., R. Co., 
109 Tex. 204, 208 SW 592 [rev (Civ. 
AS) 152 SW 213]; 

[b] Petition held insufficiently to 
allege fraud.—Smith v. Georgia R., 
etc., Co.; 131 Ga. 470, 62 SE 673. 


6 See cases infra this note. 


[a] Amended petition held suffi- 
cient: (1) To raise issue of fraud in 
procurement. soutnern Rh: Coe wy: 


Nichols, 135 Ga. 34, 68 SE 789. (2) 
To authorize avoidance of release for 
fraud in procurement. Western, etc., 
R. Co. v. Atkins, 141 Ga. 7438, SE 
139. (3) To allege fraud in procure- 
ment-and repudiation on that ground. 
Hixon v. Georgia Southern, etc. R. 
Co., 163 Ga. 734, 137° SE 260. 


7. See cases infra this note and 
note 8. 


[a] Particular replies or replica- 
tions held to allege sufficiently fraud 
in procurement.—lIllinois Cent. R. Co. 
v. Johnston, 205 Ala. 1, 87 S 866 [cer- 
tiorari den 254 U. S. 654 mem, 41 SCt 
218 mem, 65 L. ed. 459 mem and writ 
of error dism 255 U. S. 564 mem, 41 
SCt 375 mem, 65 L. ed. 788 mem]. 
Public Utilities Co. v. Iverson, 187 
Ind. 672, 121 NE 33; Wells v. Morri- 
son, 91) Ind: 51; St. Louis, ete. R. 
Co. v. Reed, 37 Okl. 350, 132 P 355; 
Olston v. Oregon Water Power, ete., 

OF COL) 267 PELO95; 9%; Ossi inter- 
national, ete.,-R. Co. v. Harris, (Tex. 
Civ. A.) 65 SW 885 [aff 95 Tex. 346, 
67 SW 315]. 


{b] Reply held to raise issue of 
fraud in procurement.—Berry v. St. 
Louis, ete., R. Co., 223° Mo. 358, 122 
Sw 1043. 


{c] Particular replies or replica- 
tions held not to allege sufficiently 
fraud in procurement.—Anderson v. 
IGUPLZ, wuOON COlOm aslo weal Oeia) > | .osSe 
Worthey v. Cleveland, ete., R. Co., 251 
Tll. A. 585; Spitze v. Baltimore, etc., 
R. Co., 75 Md: 162, 23 A 307, 32 AmSR 
378; Gunter v. Henderson Molpus Co, 
149 Miss. 603, 115 S 720; Hannah v. 
Butts, 222 Mo. A. 1098, 14 SW (2d) 
31; Lindstrom v. National L. Ins. 


‘465, 
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sufficiently alleging mental ineapacity, a 
reply sufficiently alleging mutual mistake,* 
complaint,* petition,® 
reply or replication,’ sufficiently alleging that the 
release was procured by fraud, even, according to 
some authorities, without setting out the particulars 
of the fraud,*® although on this point there is au- 
thority to the contrary ;° 
not expressly alleging fraud in procuring the release, 


and a 
or amended petition,® or a 


and a reply which, while 


Co., 84 Or. 588, 165: P).675; 
Carlton Lumber Co., 77 Or. 
256; Harris vy. Bottum, 
70 A 560. 


{d] Use of words “unduly infiu- 
enced” is not a substantive allega- 
tion of fraud, being no more than the 
equivalent of ‘falsely and fraudu- 
lently.” Harris “v. Bottumi;. 82 evV ts 
346, 70 A 560. 


[e] Such replication admits the 
execution of the release, and plain- 
tiff's intention in executing the same 
is immaterial, and the effect thereof 
can only be overcome by proof of 
facts and circumstances surround- 
ing the execution which show such 
fraud and covin as will Me ees ie 
legal effect. Chicago, etc., Co 
Jennings, 114 Ill. A. 622 ate "217 ny 
494, 75 NE 5601. 


[f] On a bill for an account to 
which a release is pleaded, the issue 
of fraud cannot be raised by special 
replication, but the proper practice is 
held to be to permit complainant to 
amend the bill, in case he wishes to 
raise the issue of fraud, by inserting 
allegations which will raise such is- 
sue, and to require defendant to an- 
swer them. McClane v. Shepherd, 21 
INE toe Cle Os 


{g] To @ plea of release under 
seal, a replication setting up fraud is 
bad, since such fraud, if it induced 
plaintiff to sign a paper different 
from the one he intended to sign, may 
be shown under a replication of non 
est factum, while, if it merely deé- 
ceived plaintiff aS to this’ nichts its 
constitutes no legal defense. Sham- 
peau v. Connecticut River Lumber 
Co., 42 Fed. 760. 


{h] Provision by statute of a 
form of replication to a plea of re- 
lease, that “the alleged release was 
procured by the fraud of the defend- 
ant,’ does not extend the right, in an 
action at law, to plead fraud in any 
respect, whether in the inducement or 
the execution, to releases under seal. 
Nelson v. Chesapeake Constr. Co., 
(Md.) 149 A 442. 


[i] Averment of restoration or 
tender of consideration.—(1) Failure - 
to aver restoration or tender of con- 
sideration after discovery of fraud 
makes the replication bad. Birming- 
ham R.,.ete., Co. v. Jordan, 170 Ala. 
530, 54 S 280. (2) Reply held not to 
bring case within the rule that where 
fraud enters into the execution of a 
release a return of the money received 
is not necessary in order to recover 
in the original action. Bailey v. In- 
dianapolis Abattoir Co., 66 Ind. A, 
118 NE 374. (3) Necessity of 
restoring or tendering consideration 
see supra §§ 50-54. 


8. Hoitt v. Holcomb, 23 N. H: 535; 


Ingram v 
633, 152 P 
81 Vt, 346. 


McHenry v. McHenry, 14 LegInt 
(Pa.) 292. 
[a] Thus where defendant in as- 


sumpsit set up a release as a defense, 
a replication that the release was ob- 
tained by fraud is sufficient without 
averring the particulars, the fraud 
in obtaining the instrument being a 
complete defense. McHenry vy. Mc- 
Henry, 14 LegInt (Pa.) 292. 


9, -Friedbure’’ vo Knicht,7i2 ko. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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shows matter sufficient to base such an inference 
Plaintiff cannot reply both fraud 


upon, is good.1° 
and non est factum.!1 


Confession and avoidance. 


ters To Be Proved. 


sible under, Pleadings. 


585; Harris v. Bottum, 81 Vt. 346, 70 
A 560. 
fa] Reply alleging fraud of de- 


fendant’s agent in obtaining the re- 
lease, which fails to particularly des- 
ignate the agents, is’ insufficient. 
Oriental v. Barclay, 16 Tex. Civ. A. 
L930 41 SW Alt. 

{b] Averment of fraud held insuf- 
ficient.—Miller v. Mutual Reserve 
Fund Life Assoc., 113 Ill. A. 481. 


10. Bean v. Western North Caro- 
ina wkvaGo., LOT IN. Cx tel; 2 Si 600; 
ais 


Wright v. Wilmington City R. 
Co., 16 Del. 141, 42 A 440. 


12. See Pleading § 118. 
13. See cases infra this note. 
[a] WReplications held bad.—(1) A 


reply in avoidance of a release set 
up in the answer must confess the 
execution of such release, and that 
directly and not hypothetically, and a 
reply alleging that “if” the release 
was given it was obtained by fraud, 
ete., is bad. Heck vy. Missouri Pac. 
R. Co., 147 Fed. 775. (2) A: replica- 
tion to a plea alleging a release is not 
a proper plea of confession and avoid- 
ance, where it alleges in effect that 


the release never became operative, 
instead of showing that it went into 
effect and was made inoperative by 
subsequent occurrences. Dunlevy v. 
Menton. 80 “Vt. -505,. 68 “Av 651, ..230 
AmSR 1009. 

14. Generally see Pleading §§ 
1144-1211, 

15. See Pleading § 1160. 

16. See cases infra this note. 

[a] Proof of execution.—If, in a 
personal injury action, the release 


pleaded by defendant comes within a 
statute, making it unnecessary to 
prove the execution of an instrument 
pleaded in bar unless plaintiff puts 
the. execution in issue, the section is 
inapplicable to plaintiff’s replications, 
which do not deny the execution of 
the release, but merely set up plain- 
tiff’s incapacity at the time of the 
alleged execution. Kelly v, Louis- 
Vill6, ete, R.'Co., 154 Ala. 573, 4508S 
906. 


{[b] Proof of fraud.—One who 
pleads, against a _ release pleaded 
against him, that it was procured by 
fraud, need only prove “so much of 
what he had alleged as was sufficient 
to establish the fact that the so-called 
release was fraudulently procured 
from him without any negligence on 


his part,’ Vaillancourt v. Grand 
TPunks i ‘COvy 82 Vit. 416, 4 At 599. 
105. 

17. See Pleading § 1167 text and 
note 15. 

18. See cases infra this section. 

19. See Pleading § 1167 text and 
note 16. 

20. See cases infra this note. 

[a] Under issue of fraud in pro- 


curement.—(1) Where defendant 


General rules? apply 
and govern replications or replies confessing and 
avoiding releases set up in pleas or answers.?* 


[§ 96] 5. Issues, Proof, and Variance't—a. Mat- 
The general rule requiring proof 
by a party of every material allegation necessary 
to prove his cause of action or defense?’ applies in 
cases where a release is pleaded or relied on.*® 


[§ 97] b. Issues Raised by, and Evidence Admis- 
The general rule that the 
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proof must correspond with, and be confined to, the 
issues raised by the pleadings*’ applies in cases 


where a release is pleaded or relied on;1* thus the 


proved.” 


pleads a release from plaintiff since 
the last continuance, and the replica- 
tion avers that the release was ob- 
tained by the fraud and covin of de- 
fendants, and upon this issue is 
joined, it is competent under this issue 
to show that the action was prosecuted 
for the benefit of third persons, and 
that plaintiff's release was a fraud on 
them. Webb v. Steele, 13 N. H. 230. 
But see Anderson y. Johnson, 5 N. 
Y. Super. 1 (where defendant pleaded 
a release in bar, and plaintiff by 
replication alleged that the release 
was obtained from plaintiff by fraud, 
plaintiff could only prove fraud in its 
execution, such as a fraudulent read- 
ing or substitution of papers, and he 
could not prove that the release was 
obtained from him in fraud of the 
rights of his attorney, who was 
equitably entitled to the demand re- 
leased). (2) Where a replication sets 
up fraud in the procurement of a re- 
lease, and the real issue is whether 
the release was fraudulently obtained, 
evidence of intention to give only a re- 
eceipt and of fraudulent representa- 
tions that the release was only a re- 
ceipt, is within the issues. Vaillan- 
court v. Grand Trunk R. Co., 82 Vt. 
416, 74 A 99. 


[b] Under a general denial (1) to 
an answer and counterclaim setting 
up a breach of warranty against an 
action for compensation for the work 
warranted, a release of the warranty 
is admissible as tending to negative 
the existence of the warranty, and 
thus to negative a material allega- 
tion of the answer. Goff v. Craig, 51 
Ind. A. 461, 99 NE 1013. (2) Under 
a reply of a general denial ‘to an an- 
swer pleading a release, plaintiff may, 
at the trial, although admitting the 
signature, introduce evidence to show 
that ‘he never released his cause of 
action, since such evidence would tend 
to disprove the allegations of defend- 
ant, and would not merely be in con- 


fession and avoidance. Christianson 
v. Chicago, ete., R. Co., 61 Minn. 249, 
63 NW 639. 

[c] Under the general issue, a de- 


fendant sued by an administrator may 


prove a release obtained from a 
former administrator of the estate, 
despite an objection that admitting 


such evidence constitutes a collateral 
attack on plaintiff's appointment. 
Balsewicz v. Chicago, etc., R. Co., 240 
aden 88 NE 734 [rev 144 Ill. A. 


[ad] Proof of nontechnical re- 
lease.—An allegation that plaintiff 
duly released and discharged defend- 
ant is supported by proof of an in- 
strument and acts which work an es- 
toppel, although they do not amount 
to a technical release. Cornell v. 
Masten, 3b Barb. “(CGNs Yo) bi7. 


{e] Evidence of releasor’s finan- 
cial condition at the time of execut- 
ing the release is admissible when 
there is an issue as to the settlement, 
raised by. averments that the re- 


[§ 98] c. Variance. 


rule that any evidence not excluded by any principle 
of law may be introduced if it tends to support or 
controvert an issue made by the pleadings'® ap- 
plies,*®? as does the rule*! that evidence not within 
the issues joined is properly excluded.?? 
reply to a defense of release is in two counts, one 
pleading that the release was procured by fraud, the 
other that it was based on mutual mistake, and it 
is unassailed, either ground of avoidance may be 


Where a 


The general rules relating to 


leasee’s agent took advantage of the 
releasor’s needy condition and _ in- 
quired of him as to his financial con- 
dition and need. Schaff v. Hollin, 
(Tex. ‘Civ. CAL S2iSF SW 279: 


{[f] Under a reply of enfeeblement 
of releasor’s mind by opiates, at the 
time of signing the release, testimony 
of the releasor as to whether he re- 
membered signing the release is ad- 
missible, despite absence of denial of 
signature. Long v. Shirrod, 128 Wash. 
258. 222 P 482. 


21. See Pleading § 1167 text and 
note 17. 

22. See cases infra this note. 

[a] Under a replication of non est 


factum to the plea of a release, (1) 
plaintiff cannot give evidence of fraud 
in obtaining the release (Bradley v. 
Grosh, 8 Pa. 45. Contra Michigan 
Mut. i Ins’ Cot yoVierra,, 1ioree 
A. 476), (2) and there can be no issue 
of a ratification of the release (Ham- 
mond, etce., Electric R. Co. v. Antonia, 
41 Ind. A. 335, 83 NE 766). 


{[b] Proof under issue of fraud in 
procurement.—(1) Where, in his suit 
for injuries, fraud is pleaded by an 
employee against a defense of release, 
evidence of a promise on the part of 
his employer to “take care of him” 
is not admissible, not being within 
the issues (Seymour v. Chicago, etc., 
R. Co., 181 Iowa 218, 164 NW 352) 
(2) nor, in such action, is evidence 
as to statements made by a physician 
regarding plaintiff's condition admis- 
sible where there is no allegation covy- 
ering any act or omission on the part 
of the physician (Seymour vy. Chi- 
cago; ete; Re Co.,. supra). 


[ec] In an action on a note given 
in consideration of an outstanding 
claim to real estate conveyed to the 
payee, a release of the claim offered 
at the trial is not competent, unless 
the pleadings allege an agreement by 
plaintiff to accept such release. Wil- 
lett v. White, 141 Mass. 61, 7 NE 160. 


{d] Estoppel by release or con- 
duct.—Where defendant pleads es- 
toppel of plaintiff by reason of plain- 
tiff’s express agreement to release his 
claim, while the evidence tends to 
show a release by plaintiff by estop- 
pel only by conduct, the submission 
of the issue of a release is proper 
refused. Missouri, ete., R. 
ponpoeser, 44 Tex. Civ. A. We 100 ‘sw 
808. 


[e] Where conditional aeirgery of 
a release is defectively pleaded in re- 
ply, evidence as to such condition is 
improperly received. Stiebel v. Gros- 
berg, 202 N:; Y. 266, 95 NE) 692, 36 
LRANS 1147, AnnCas1912D 1305. 


Failure to raise issue as to release 
by failure to plead see supra § 95. 

Necessity of pleading release spe- 
cially see supra § 91. 


23. Malloy v. Chicago Great West- 
ern R. Co., 185 Iowa 346, 170 NW 481. 


For later cases, developments anid changes in th law see Annotations, same title and section number. 


§§ 98-99] 


variance between allegations and proof?* apply in 
cases where a release is pleaded or relied on.”° 


[§ 99] B. Evidence?*—1. Presumptions and Bur- 
As in other eases of affirmative de- 
fense,’* the burden of establishing a release is upon 
the party relying upon it;*®° and, where the release 
is on a condition, such party has the burden of prov- 
ing compliance with the condition.®° 
has the burden of showing the applicability of the 
release to the controversy forming the subject mat- 
ter of the action,®! and, conversely, one who signs a 
release of all claims has the burden of showing that 
it does not include the particular claim on which he 
sues,®” since a written release of all demands pre- 
sumptively covers each possible item;?2 
needless inclusion of claims of a third party in a 


den of Proof.27 


24. See Pleading §§ 1187-1211. 
25. See cases infra this note. 
[a] Held no variance.—(1) Where 


mere negligence is alleged in a decla- 
ration, and the plea avers a valid re- 
lease from all liability caused by the 
negligence of defendant as alleged, a 
contract exempting defendant from 
liability except from his gross neg- 
ligence is not fatally variant from 
the averments of the plea. Atlantic 
Coast Line R. Co. v. Wauchula Mfg., 
eterna CoO: 6% Mla, u2%, G42S-3564- (2) 
Other proofs and pleadings ‘held not 
at variance. Reddick v. Union Plec- 
tricvimient, ete. Cor, 2110, Mo. As.-2'60; 
243 SW 382. 


{[b] Wariance held immaterial. 
Where plaintiff replies that a paper 
pleaded as a release in the answer 
was misread to him by defendant’s 
agent, and its contents misstated 
while the agent was pretending to 
read it, and his evidence is that the 
agent did not read the paper at all, 
but, holding it in his hands, stated 
to plaintiff its contents and nature, 
the variance is immaterial. Yorty v. 
Jomibei@ase a haréeshine” Mach. Co. 91 
NeRk: 449, 186 NW 67, AnnCasi913D 
64. 


26. Generally see Evidence 22 
(SE Seas cya 
27. Cross references: 


Burden of proof: 
Generally see Evidence §§ 13-24. 
Of release of: 
Chattel mortgage 
Mortgages § 483. 
‘Marriage promise see Breach of 
Marriage Promise § 
Presumption of: : 
Consideration for release 
seal see supra § 12. 
Imposition from inadequacy of con- 
sideration see supra § 39. 
- Release: of: 
All joint tort-feasors by release 
of one see supra § 77. 
Chattel mortgage see 
Mortgages § 483. 
Presumptions generally see Evidence 
§§ 25-88. 


see Chattel 


under 


Chattel 


28. See Evidence § 16. 
29. Ala.—Birmingham R., etc., Co. 
Vee wordan, 100) Alas 530, 54-S 280; 


Brooks v. Rogers, 101 Ala. 111, 13 S 
386. 


Ga.—Martin v. Monroe, 130 Ga. 79, 
60 SE 253; Georgia Northern R. Co. 
v. Sharp, 19 Ga. A, 508, 91 SH 1045. 

111. Wallner _ v. Chicago Cons. 
Tract. Co., 150 Ill. A. 242. See Toffe- 
netti v. Mellor, 223 Ill. 143, 153 NE 
744 [aff 238 Ill. A. 330] (“A valid 
obligation to pay can only be defeated 
in a court of law when the evidence 
shows payment or a valid release of 
the obligation’’). 


Ind.—Swift v. Ratliff, 74 Ind. 426. 
a.— PH ctor vi Kahn, 12 da. A. 281, 


RELEASE 


mise.°# 


Such party 


and the 
sumption of law 


123 S 420. See Scovel v. Gill, 30 La. 
Ann. 1207, 1209 (“He, who contends 
that he is exonerated, must prove the 
Bes fact which has. produced the 
extinction of the obligation’). 


Mo.—Knoche v. Whiteman, 86 Mo. 
568. 

N. Y.—Boxberger v. New York, etc., 
COZ oe Nom GOs 1 4ereINGE WPS DiC 5 
Walsh v. New York Cent., etc., R. 
Co., 204 N. Y. 58, 97 NE 408, 37 LRA 
NS 1137; Piuntkosky v. Thomas Har- 
rington’s Sons Co., 167 App. Div. 117, 
152 NYS 902; Griffith v. American 


A. 


Bridge Co., 157 App. Div. 264, 142 
NYS 199; O’Donnell v. Thompson- 
Starrett Co., 92 Misc. 710, 156 NYS 
342. 


Oh.—Perry v. O’Neil, 78 Oh: St. 200, 
85 NE 41; Lancken v. Platt, 20 Oh. 
(Gike, AOE INS Saas 


Pa.—Haller’s Est., 56 Pa. Super. 48. 


Ont.—Light v. Woodstock, etc., R. 
Cora i3" U,1Cs On By 26. 


[a] Presumption of release from 
lapse of time.—(1) “In a proper case, 
a release may be presumed from 
lapse of time. But in order that 
a release may be presumed it is es- 
sential that the party who is _pre- 
sumed to have executed the release 
should have authority to do so.” Jer- 
sey City v. North-Jersey St. R. Co., 
TRS ING ly 1 ee 1B, ey COOL C4), Abies 
authority of a municipal corporation 
to execute a release must appear, be- 
fore the execution of a release by it 
may be presumed from lapse of time. 
Jersey City v. North Jersey St. R. Co., 
supra. 


[b] Covenant not to sue as release. 
—The burden is upon a party seeking 
to fasten the character or effect of an 
unqualified release upon a covenant 
not to sue to produce evidence justify- 
ing such conclusion. Renner v. Model 
Laundry, ete., Co., 191 Iowa 1288, 184 
NW 611. 


[c] Mere discharge signed by both 
husband and wife, when the latter ac- 
knowledges the receipt of a sum of 
money, is not sufficient to shift the 
onus of a negative proof on the wife. 
Breaux v. Le Blane, 16 La. Ann. 145. 


Burden of proving release from 
marriage promise see Breach of Mar- 
riage Promise § 65 text and notes 95, 
Me 


30. Holderman v. Reynolds, 
Civ... AD)? 159 “SWai67. » See ighti iv. 
Woodstock, etc. R., sete: 9 Cor 138 UE 
Cc. Q. B. (Ont.) 216 (where defendant 
pleads a release by agreement under 
seal, making profert, and plaintiff re- 
plies that the agreement was deliv- 
ered in escrow to a third person con- 
ditioned upon the payment of a sum 
of money by defendant, which de- 
fendant did not pay, whereby the 
agreement became void, the burden 
is on defendant to prove execution of 


(Tex. 


[SoeCrom ine iaiy 


release gives rise to no inference that the payment 
for which the release was given was for any other 
purpose than compliance with an intended compro- 
The party relying on the release has like- 
wise been held to have the burden of proving a val- 
uable consideration therefor;** but other authority 
is to the effect that, where the release is in writ- 
ing, consideration for,®® and delivery®* and accep- 
tance of,*®® the release will be presumed; and it will 
not be presumed, 
release was without consideration, that the prop- 
erty given therefor is without value.®® 
purporting to.be a release is presumed to be tech- 
nically such; but the presumption may be rebutted 
by positive proof.*°® 


in support of a contention that the 


A writing 


It has been said to be a pre- 
that a release is a bar to the cause 


the agreement, and it is not necessary 
for plaintiff to show conditional de- 
livery as part of his case). 


31. Cottrell v. Michigan United 
Tract. Co., 184 Mich. 221, 150 NW 857; 
Stacy v. F. M. Hoyt Shoe Co., 83 N. 
H. 281, 141 A 467. 


32. Brusseau v. Potter, 
165, 185 NW 836. 


33. Paine v. Standard Plunger EI. 
Cone LO 2 Meds (omtati 20 oie Cdemnanzs 
121 CCA 440]. 


[a] Failure of release to mention 
attorney’s fees affords no inference 
that they were not paid as ordered by 


217 Mich. 


a court. Swartz v. Filipelle, 34 Cal. 
IN OID, aS) 1 tayyiete 

34. Swartz v. Filipelle, 34 Cal. 
AG OOD el GSeteponite 

35. Knight vy. Vincennes Bridge 
Cor A IN Ch Oss, SO) Sap core itis 


v. Atlantic Coast Line R. Co., 157 N. 
C. 52, 72 SE 801, 48 LRANS 450. 


36. Adams v. Hopkins, 144 Cal. 
19% (i (Play Castor! vy. Bernsteins 2 
Cal. A. 708, 84 P 244. 


‘fa] “The court is not hound to 
believe an interested witness as 
against such a presumption, if the 
latter satisfies his mind.’’ Adams vy. 
Hopkins, l4Ay Calo nein Glek al Se 

[b]. The mere fact that a scroll 
was placed after releasor’s name does 
not raise a presumption of considera- 
tion which cannot be rebutted by evi- 
dence that he received no considera- 
tion. Boutten y. Wellington, etc., R. 
(COx,, US) ING Co BS, SS SO OA; 

Presumption of consideration for 
release under seal see supra § 12. 


37. Fitch v. Forman, 14 Johns. 
(GN) WED) GOs 
{a] Thus, where a writing under 


seal, indorsed on the original agree- 
inent, releases the covenantor from 
the performance within the time 
mentioned in the agreement, it is no 
objection to such release that it was 
indorsed on the agreement, and re. 
mained after its execution with the 
covenantor; since, if a formal deliv- 
ery was necessary, it will be pre- 
sumed to have been made! Fitch v. 
Hormeanesd: 4) Johns (Nie mY) meee 

[b] Delivery on the day of the 
date of the release is presumed, and 
the presumption is not affected by 
the fact that the acknowledgment an- 
nexed to it was taken on a subse- 
quent day, it not appearing that the 
releasor was then in possession there- 


ot. Crager’ v. Reis; 16 Daly 450; 12 
NYS 729. 

38. Lee v. Ferguson, 5 La. Ann.. 
532. 


39. J. E. Pinkham Lumber Co. v. 
Woodland State Bank, (Wash.) 286 P 
95. 


40. 
(Ky.) 


Dillingham v. Estill, 3 Dana 
roa 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of action referred to therein.*! 


Thus a written re- 
lease has been said to make out a defense prima fa- 
cie,*? and to be prima facie a complete*® bar to re- 
covery;** and it has been held that proof of pay- 
ment of consideration, signature, and delivery es- 
tablish prima facie the defense of release,*® and that, 
after a release has been offered in evidence, a pre- 
sumption of its validity*® and integrity‘? arises, at 
least where its execution is not denied,*® as well 
as a presumption of the truth of its recitals;4® or, 
as otherwise stated, that, the signature having been 
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admitted, prima facie the release must be taken as 


41. Palmer 
ge ata VAL 2. 


42. Louisville, ete, COL: 
Crutcher, 135 Ky. 381, 128 Sw 191. 


43. Stouts Mountain Coal, etc., Co. 
v. Pollak, 195 Ala. 556, 70 S 846. 


44. Owens v. Norwood White Coal 
Co., 157 Iowa 389, 1838 NW 483. 


45. Perry v. O’Neil, 78 Oh. St. 200, 
NE 41. 


46. Blair v. Utica, ete., R. Co., 112 
App. Div. 609, 98 NYS 614; O’Donnell 
v. Thompson-Starrett Co., 92 Misc. 
710, 156 NYS 342; Pederson v. Seattle 

Cons=—St.- BR. Co. 6 Wash. 202, 33..P 
" 351, 34 P 665. See Spritzer v. Penn- 
Sylvania R. Co., 226 Pa. 166, 75 A 256, 
257 (‘starting with the presumption 
in favor of the release’). And see 
cases infra note 48. 

47. Ross y. Blair Limestone Co., 
69 Pa. Super. 128. 

48. Meginn v. Ramsdell, 163 App. 
Div: 232, 148 NYS 415; Griffith®v. 
American Bridge Co., 157 App. Diy. 
624, 142 NYS 199. 

49. Edwards Mfg. Co. v. Perry, 22 
One Cir: Cty N.2 8.2422. 

50. Porth v. Cadillac Motor Car 
Co., 198 Mich. 501, 165 NW 698. 

51. Iowa.—Kilby vy. Charles City 
Western R. Co., 191 Iowa 926, 183 NW 


v. Tomlin, 104 INixeedie 


85 


371; Hawes vy. Burlington, etc. R. 

Co., 64 Iowa 315, 20 NW 717. 
Kan.—Remy v. Fowler Packing 

Co;; .90 Kan: S24, V3 See MON. : 
Ky.—Louisville, ete. R. Co. v. 


Crutcher, 135 Ky 381, 122 SW 191. 


N. Y.—Pragi v. Lehigh Coal, etc., 
©o., 176 App. Div. 265, 162 NYS 1011; 
O’Donnell v. Thompson-Starrett Co., 
92 Misc. 710, 156 NYS 342. 


Oh.—Perry v. O’Neil, 78 Oh. St. 200, 
85 NE 41. 


Tex.—Missouri Pac. R. Co. v. Braz- 
zil, 72 Tex. 233, 10 SW 4038; St. Louis, 
ete., R. Co. v. Bowles, 63 Tex. Civ. A. 
23, 131 SW 1176. 

And see cases infra notes 52-65. 

52. Ala.—Stouts Mountain Coal, 
etc., Co. v. Pollak, 195 Ala. 556, 70 S 
846. 

Ark.—Lamden vy. St. Louis South- 
western R. Co., 115 Ark. 238, 170 SW 
1001; St. Louis, ete., R. Co. v. Mor- 
gan, 107 Ark. 202, 154 SW 518. 


Fla.—Florida Hast Coast R. Co. v. 
Thompson, 93 Bla: 30, 111 S 525. 


Ga.—Middlebrooks vy. Phillips, 39 
Ga. A. 263; 146 SE 653. 

Iowa.—Wilson v. Prettyman, 195 
Iowa 598, 192 NW 413. 

Kan.—Lucas v. Brotherhood of 
American Yeomen, 105 Kan. 700, 185 
Proor: 

Me.—Borden v. Sandy River, etc., 
R. Co., 110 Me. 327, 86 A 242. 

N. Y.—lLynch v. Figge, 194 App. 
Div. 126, iss NYS 777; Piuntkosky v. 
Thomas Harrington’s Sons Co., 167 


App. Div. 117, 152 NYS 902. 
N. C.—Sherrill v. Little, 198 N. C. 


Aderholt v. Seaboard 
152 N. C. 411, 67 SH 


736, 188 SE 14; 
Air Line R. Co., 
978. 

N. D.—Pope v. Bailey-Marsh Co., 
29 N. D. 355, 151 NW 18. 


Oh.—Bruce vy. Cook, 34 Oh. A. 563, 
171 NE 424. 


Pa.—Leonard v. Coleman, 273 Pa. 
62, 116 A 550; Ralston v. Philadelphia 
Rapid Transit Co., 267 Pa. 257, 110 
A 3829; Spritzer v. Pennsylvania R. 
Co., 226 Pa. 166;°75 A. 256; Horsey v. 
Ciaroro, 3 Pa. .Dist. & Co: 657, 


Tex.—Texas Cent. R. Co. v. Haw- 
kins, (Civ. A.) 163 SW 132. 


And see cases infra notes 53-65. 


53. U. S.—The Adonis, 38 F. (2d) 
743; Harwood v. U. S. Shipping Board 
Emergency Fleet Corp., 26 F. (2d) 116 
[rev on other grounds 32 F. (2d) 680]. 


Ala.—Central of Georgia R. Co. v. 
Garner, 219 Ala. 441, 122 S 429; Co- 
lumbus Hlectric, etc., Co. v. Downs, 
214 Ala. 104, 106 S 593; Stouts Moun- 
tain Coal, ete., Co. v. Pollak, 195 Ala. 
556, 70 S 846; Birmingham R., Light, 
etc., Co. v. Jordan, 170 Ala. 530, 54 
S 280; Western R. Co. v. Arnett, 137 
Ala. 414, 34 S 997. 


Ark.—St. Louis, ete., R. Co. v. Bear- 
den, 107 Ark. 363, 155 SW 499; St. 
Louis, ete., R. Co. v. Morgan, 107 Ark. 
202, 154 SW 518. 


Cal.—Swartz v. 
A. 696, 168 P 574. 

Colo.—Denver, ete., R. Co. v. Ptole- 
my, 69 Colo. 69, 169 P 541. 


Conn.—Miller v. Perlroth, 95 Conn. 
79, 110 A 535. 


Tll.—Rumszas v. Chicago, etc., R. 
Co., 196 Ill. A. 41; Weakley v. Mizell, 
193 Ill. A. 494; Miller v. St. Louis, etc., 
R. Co., 176 Ill. A. 439; Davis v. Weath- 
erly, 119 EA. 238: Chicago, etc., 
R. Co. v. Jennings, 114 Tl. A. 622 [aff 
217 Ill. 494, 75 NE 560]; St. Louis, 
etc., Electric R. Co. v. Erlinger, 112 
Ill. A. 506; Bast St. Louis Packing, 
etc., Co. v. Hightower, 9 Ill. A. 297. 


Iowa.—Farwark v. Chicago, etec., R. 
Co., 202 Iowa 1229, 211 NW 875; Wil- 
son v. Prettyman, 195 Iowa 598, 192 
NW 413; Kilby v. Charles City West- 
ern R. Co., 191 Iowa 926, 183 NW 371; 
Kilmartin v. Chicago, etc., R. Co., 137 
Iowa 64, 114 NW 522. 


Kan.—Lucas v. Brotherhood of 
American Yeomen, 105 Kan. 700, 185 
P 901. See Scandinavian Coal, etc., 
Co. v. Whitaker, 40 Kan, 123, 19 P 
330 (where, in an action of tort, de- 
fendant pleaded a settlement, pay- 
ment, and release of all damages, set- 
ting forth a copy of the receipt, and 
plaintiff admitted the execution of the 
receipt, and alleged that it had been 
procured by fraud and misrepresenta- 
tion, but his reply was not verified, 
without offering some evidence to 
break the prima facie force of the re- 
ceipt, he could not recover). 


Md.—Hammond v. New York, ete., 
R. Co., 128 Md. 442, 97 A 1011. 


Mass.—Willett v. Herrick, 


Filipello, 34 Cal. 


258 


truly stating the agreement of the parties.°° 
after the party relying on the release has thus estab- 
lished it as a prima facie defense, or after proof by 
him, or admission by the opposing party, of the ex- — 
ecution and delivery of the release, the opposing 
party would avoid the operation of the release as a 
defense, the burden is on the latter to prove facts 
rendering it invalid or void,®! or any matter which 
will avoid it,°* such as fraud or misrepresentation 
in its procurement or execution,®* of which there is 
no presumption ;°* duress or coercion;°*® mistake ;>* 


[§ 99 


If, 


Mass. 585, 155 NE 589 [certiorari den 
275 U. S. 545 mem, 48 SCt 83 mem, 72 
L. ed. 417 mem]; Greene v. Corey, 
210 Mass. 536, 97 NE 70. 


Mich.—Porth v. Cadillac Motor Car 
Co., 198 Mich. 501, 165 NW 698. 


Minn.—Rosenberg v. Nelson, 145 
Minn. 455, 177 NW 659; McDonnell v. 
Chicago, ete., R. Co., 130 Minn. 125, 
153 NW 255 

Nebr.—Blaha v. Chicago, 
Co., 230 NW 453; Swan v. Lincoln 
Terminal Co., 103 Nebr. 36, 170 NW 
497; Perry v. Omaha Electric Light, 
etc;, Co., 99 Nebr, 730; 157 NW 6248 

N. Y.—lLynch v. Figge, 200 App. 
Div. 92, 192 NYS $73; Griffith v. Amer- 
jcan Bridge Coy 157 App. Div. 624, 
142 NYS 199; Pugsley v. Sumner, 14 
Daly 427, 14 NYSt 691. 


N. C.—Knight v. Vincennes Bridge 
Co., 172 -N. C. 393, .90 SE 412; Ader- 
holt v. Seaboard Air Line R. Co., 152 
N. C. 411, 67 SE 978. See Wright v. 
Northampton, etc., R. Co., 125 N. C. 1, 
34 SE 70 (apparently supporting 
rule). 

Oh.—Perry v. O’Neil, 78 Oh. St. 200, 
85 NE 41. 

Okl.—Midland Valley R. Co. v. 
Clark, 78 .OK1.. 121, 189 P7843 Se 
Louis, ete., R. Co. v. Bruner, 61 Okl. 
313, 162 P. 788; St Louis, ete R. Gor 
Vv. ei an | 52 Okl. 349, 152 P 1103. 


a.—Keys v. Hanscome, 288 Pa. 
388, 135 A 860; Horsey v. ‘Ciaroro, 3 
Pa. Dist. & Co. 657. 
R. I.—Smith v. Rhode Island Co., 
39 Rovi. 146) 98) Aad, 
Tex.—Houston, etc, R. Co. v. Mi- 
lam, (Civ. A.) 58 SW 735, 60 SW 591. 
Utah.—Dovich v. Chief Cons. Min. 
Co, 53, Utah 522° 174 2 627. 


Wash.—Spratt v. Northern Pac. R. 
Co., 90 Wash. 592, 153 P 563) Peder= 
son v. Seattle, etc., St. R. Co., 6 Wash. 
202, 388 P 251, 34° P 666: 

Wyo.—Wallace v. Skinner, 15 Wyo. 
233, 88 P 221. 


[a] Rule applied to proof of in- 
adequacy of consideration as a cir- 
cumstance on the issue of fraud. 
Knight v. Vincennes Bridge Co., 172 
N. C. 393, 90 SE 412, 

{b] Woid and voidable releases.— 
(1) There appears to be no logical 
basis for a distinction, as to the bur- 
den of proof, as between releases void 
for fraud and those only voidable. 
Lynch v. Figge, 200 App. Div. 92, 192 
NYS 8738. (2) Void and voidable re- 
leases generally see supra § 24. 


54. Lynch v. Figge, 200 App. Div. 
92, 192 NYS 8738; Midland Valley R. 
Co. v.. Clark, 78 Okl. 121, 189 BP 184? 
Lawson v. Ripley, (Tex. Civ. A.) 300 
SW 102; Dovich v. Chief Cons. Min. 
Co., 53 Utah 522, 174 P 627. 

55. The Adonis, 38 F. (2d) 743; 
McDonnell v. Chicago, ete., R. Co., 130 
Minn. 125, 153 NW 255; Williams v. 
Thomas, 58 Mont. 576, 194 P 500. 

56. The Adonis, 38 F. 
Baker v. Pierce, (Tex. Commn. 4A.) 


ete., BR: 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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undue influence;>7 mental ineapacity®® or lack of 
understanding®® on the part of the releasor at the 
time of the execution of the release, understanding 
of the terms by the releasor being presumed ;°° want 
of consideration;®! or intention that the release 
should release only one of joint tort-feasors, and not 
be a satisfaction of all claims, of which another joint 
tort-feasor can avail himself*? Where it is shown 
that a releasor executed and delivered the release, 
he is presumed to have done so with knowledge of 
its contents and import,°*? at least in the absence 
of evidence that he could not read,®* and the bur- 
den is on him to show that he did not understand 
the contents and effect of the release.°° Where an 
instrument purporting to release a claim was actually 
delivered, the burden of proving that it was deliv- 
ered with the intent that it should not absolutely 
take effect rests on the party attacking it.°° Where 
_ the agreement under which a release is given pro- 

vides that payments shall be made to the releasing 
employee until the employer’s physician certifies 
that he is able to return to work, the employee has 
the burden of proving that such certificate was false- 
ly and fraudulently given.°* 


Agency and confidential relations. One who re- 
lies on a release as having been executed by an agent 
has the burden of proving both the fact of the agency 
of the party executing it,°* and his authority as 
agent to do.so.°® Where there is an agency between 
the releasor and releasee involving an element of 
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trust, the bare proof of the relation raises a pre- 
sumption adverse to the release, casting the burden 
upon the releasee to show that the release was pro- 
cured without fraud and undue influence;7° and 
the same rule hes been applied to other relations of 
trust between the parties raising a presumption of 
fraud.*+ But the mere fact that a party. to the re- 
lease has sustained a confidential relation to the 
other party in transactions to which the release had 
reference does not subject him to the burden of proy- 
ing that the instrument was executed in good faith.*? 
Where, for purposes of effectuating a will, the legal 
estate is vested by it in executors or trustees, so that 
a release of their estate would be a breach of duty, 
no presumption in favor of such release will be 
made.?* One who seeks to avoid a release on the 
ground of fraud and undue influence on the part of 
physicians must prove that they were in the re- 
leasee’s employ;‘* and one who seeks to avoid a re- 
lease for fraudulent nondisclosure of facts by one 
whom he alleges to be his agent has the burden of 
showing such agency.’ : 

Joint rights or liabilities. One who seeks to be 
released as a joint tort-feasor with a party released 
has the burden of showing a joint liability between 
him and such party as joint tort-feasors.7® Joint 
and several debtors claiming the benefit of a release 
of one of them have the burden of showing that the 
release was such as barred an action against all.77 
The holder of a joint and several promissory note, a 


259 SW 921; Martin v. Farmers’ Nat. | etc., Co., 184 Iowa 969, 169 NW 395. 71. Sears v. Shafer, 1 Barb. (N. 
Bank, (Tex. Civ. A.) 294 SW 240. 63. U. S.—The Adonis, 38 F. (2d) | Y.) 498. 

57. Costello v. Hayes, 249 Mass. |743; The Henry S. Grove, 22 F. (2d) [a] Thus where decedent willed a 
349, 144 NE 368. 444, farm to his three sons generally with- 


58. I1l.—Chicago, ete, R. Co. v. 
ye 


Mills, 91 Ill. 3 

Iowa.—Kilby v. Charles City West- 
ern R. Co., 191 Iowa 926, 183 NW 371; | Co., 
Nason v. Chicago, etc., R. Co., 149 
Iowa 608, 128 NW 854. 

Kan.—Lueas v. Brotherhood of 
American Yeomen, 105 Kan. 700, 185 
9 Ole 


Me.—Staples v. Wellington, 58 Me. 


A. 238 


Wise-Rakybor 
works Co., 


Mass.—Costello v, Hayes, 249 Mass. 
849, 144 NE 368. 


Nebr.—Perry v. Omaha _ Electric 
Light, etc., Co., 99 Nebr. 730, 157- NW 
921. 


N. Y.—Piuntkosky v.-. Thomas 
Harrington’s Sons Co., 167 App. Div.- 
117, 152 NYS: 902. 


Tex.—Missouri Pac. R. Co. v. Braz- 
zil, 72 Tex. 238, 10 SW 403; Pan- 65. 
handle, etc., R. Co. v. Laird, (Civ. A.) | Cas. No. 3,43 
224 SW 305. 


Wash.—Roberts v. Pacific Tel., etc., 
Co., 93 Wash. 274, 160 P 965; Peder- 66. 


Ill—Davis v. Weatherly, 


Mich.—Porth v. Cadillac Motor Car 
198 Mich. 501, 165 NW 698. 


N. Y.—Pragi v. Lehigh Coal, etc., 
Co., 176 App. Div. 265, 162 NYS 1011, 


159 Wis. 164, 149 NW 701. 

[a] Presumption of negligence.— 
That the releasor could not read or 
453. understand its contents is not of it- 
self sufficient to avoid the release, 
since his signing, in such case, raises 
the presumption of gross negligence, 
which he has the burden to disprove. 
Albrecht v. Milwaukee, etc., 
87 Wis. 105, 58 NW 72, 41 AmSR 30. 72. 


Effect of signing written release 
generally see supra § 30. 

64. The Adonis, 38 F. (2d) 748. 
Crossley v. The Louis, 
6, 4 Ben. 510; 


y. Seattle Cons. St. R. Co., 
202, 33 P 351, 34 P 665. [b] 


Davison v. Tams, 30 Misc. 156, 


out words of limitation, and left oth- 
er property to his daughter, and 
thereafter the daughter executed a 
release of the farm to each of the 
brothers, reciting that the parties be- 
lieved that decedent intended to de- 
vise in fee, on a bill to set aside the 
release for fraud and undue influence, 
the fact that the release was prepared 
at the instance of one of the broth- 
ers, and that the daughter knew 
nothing about it until it was present- 
ed for execution, raise a presumption 
of fraud, although the presumption 
may be rebutted by proof. Sears v. 
Shafer, 1 Barb. (N. Y.) 408 [aff 6 N. 
Y.=268]. 


Pugsley v. Sumner, 
427, 14 NYSt 691. 

[a] Release by legatee to executor 
of his interest in the estate for an 


ire ali 


Galena  Iron- 


Oss 
14 Daly 


apparently adequate consideration 

6 F.| does not raise a presumption of fraud. 

Pederson | Geyer v. Snyder, 140 N. Y. 394, 35 
6 Wash. | NE 784. 


The act of executors in pro- 
curing a release of dower from the 
widow, who is also an executrix, will 


son v. Seattle, etc., St. R. Co., 6 Wash.|}63 NYS 828. Wemine 
tle, , presumed to be fraudulent, in 
202, 33 P 351, 34 P 665. 67. Camden Interstate R. Co. v.|an action to set aside the release, 
59. Wallace v. Skinner, 15 Wyo.| Lester, (Ky.) 118 SW 268. where they had no personal interest 
233, 88 P 221. 68. St. Louis, etc., R. Co. v. Block- in the matter and were not trustees 
60. Wallace v. Skinner, supra. er, (Tex. Civ. A.) 138 SW 156. for her. Ferris v. Ferris, 10. Misc. 


61. Davis v. Weatherly, 119 Ill. A. G9. 
238; ‘St. Louis, etc, Electric R. Co. | A. 568; St. 
v. Erlinger, 112 Ill. A. 506; Williams 
v. Thomas, 58 Mont. 576, 194 P 500; 70. 
St. Louis, ete., R. Co. v. Bruner, 61 
Orlevois; LEL PP’ 788 iSt Louis, ete:, 
R; Co. v. Bruner, 52 Okl.°349, 152) P 
1103; Panhandle, etc., R. Co. v. Fitts, 
(Tex. Civ. A.) 188 SW 528 [rev on 
other grounds (Commn. A.) 222 SW 
528]; Missouri, ete. R. Co. v. Pen- 
nington, (Tex. Civ. A.) 32 SW 706. 


62. Middaugh v. Des Moines Ice, | fluence). 


Knoche ec. Whiteman, 86 Mo. 
Louis, 
Blocker, (Tex. Civ. A.) 138 SW 156. 


Ferris v. Ferris, 34 App. Div. 74, 
144, 54 NYS 523 (a son claiming un- 
der a release executed by his mother, 
discharging him from all liability for 
funds received by him while acting 
as her agent in managing her de- 
ceased husband’s estate, has the bur- 
den of showing that the release was 76. 
procured without fraud or undue in- 


320, 30 NYS 982. 

73. Brewster v. Striker, 2 N. Y. 19, 
5. HowPr 40 [aff 1 E. D. Smith 321, 
7 NYLegObs 140]. 3 
Colorado Springs, ete., R. Co. 
v. Huntling, 66 Colo. 515, 181 P 129. 

75. Willett v. Herrick, 258 Mass. 
585, 155 NE 589 [certiorari den 275 
U. S. 545 mem, 48 SCt 838 mem, 72 L. 
ed. 417 mem]. 
Pittsburgh R. Co. v. Chapman, 
145 Fed. 886, 76 CCA 418. 

77. Bolen vy. Crosby, 49 N. Y. 1838. 
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suit on which is defended on the ground that he 
released one maker, has the burden of showing con- 
sent by the other makers to such release, in order 
to avoid the effect of the release as to them.’* 
of several joint obligees who unite in a common ac- 
quittance is presumed to have received his share ac- 


cording to the contract.7® 


Promptitude of offer to rescind. One who, in seek- 
ing to avoid the effect of a release, claims to have 
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relating to the 
Hach 
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ble promptitude of his offer to rescind.*° 
[§ 100] 2. Admissibility.** 


general rule, the party against whom a release is 


pleaded may prove any fact tending to impeach or 


rescinded it, has the burden of showing the reasona- 


78. Middlebrooks vy. 
Ga. A. 263, 146 SH 653, 

79. Marty v. His Creditors, 5 Rob. 
(La.) 193. 


Phillips, 39 


80. Beatty v. Palmer, 196 Ala. 67, 
WW S 422. 
81. Admissibility of: 


Evidence of release of: 
aes or note see Bills and Notes § 
1355. 
Chattel Mortgages § 484. 
Dower § 348. 
Parol evidence: 
As applied to releases generally see 
Bvidence § 1526. 
To show the true consideration for 
a release see Evidence § 1526 text 
and note 12. 


82. See Evidence §§ 89-1729. 

83. See cases infra this section. 
84. See cases infra this note. 

[a] Evidence heid irrelevant.—(1) 


On an issue as to whether plaintiff 
released his claim against defendant 
corporation for salary in considera- 
tion of the purchase by certain per- 
sons of stock in the corporation, evi- 
dence as to what price was paid for 
the stock by such persons, what 
amount was still owing thereon, and 
to whom payment was made, and 
whether they agreed to pay corporate 
debts, and what such debts were. 
Florence Cotton, etc., Co. v. Field, 104 
Ala. 471, 16 S 538. (2) On an issue 
as to the validity of a release of plain- 
tiff’s injuries, evidence by plaintiff’s 
attorney that he had no knowledge 
of the release prior to the filing of 
defendant’s answer, and did not know 


that defendant claimed a_ release. 
Wojtylak v. Kansas, etc., Coal Co., 
188 Mo. 260, 87 SW 506. (3) Testi- 


mony by releasee’s attorney as to his 
conversation with releasor’s attorney 
regarding the release before action 
was commenced. Shaw v. Webber, 
Op tun 30%, 295 NYS 438% [atl 250 N: 
Y. 655 mem, 46 NE 1151 mem]. (4) 
Evidence as to the releasor’s inten- 
tion, and as to whether he would 
have signed if he had known that the 
instrument was a release of all 
claims. Costello v. Hayes, 249 Mass. 
349, 144 NE 368. (5) Evidence tend- 
ing to show that the releasor has not 
furnished the deposit for costs or the 
money tendered to the releasee to re- 
pay that received at the time of the 
execution of the release. Rockwell 
Wa Gapitol Tract. ‘Co.,.25° App. (D."C.) 
98, 4 AnnCas 648. (6) And see cases 
passim this section. 


85. See cases infra this note. 
[a] Evidence held material.— 
Where a contract between husband 


and wife, releases a third party from 
liability to the husband and requires 
the wife to make a conveyance to the 
husband, and the evidence shows that 
the failure to make the conveyance 
would, under the law of the state 
where the contract was executed, 
amount to a repudiation of the con- 
tract, it is material to show a request, 
made through the wife’s attorney in 
the state where the contract was ex- 
ecuted, that the wife execute a con- 


veyance. Jenness v. Simpson, 84 Vt. 
127, 78 A 886. 

[b] Evidence held immaterial. 
(1) Testimony by the releasor that 
the president of the releasee told him 
that any one who could not live on 
the amount paid to the releasor for 
the release ought to be dead is im- 
material. McLaughlin v. Chief Cons. 
Min. Co., 62 Utah 532, 220 P 726. (2) 
Testimony by a releasor as to state- 
ments made when a release was exXe- 
cuted is immaterial and properly ex- 
cluded, where it does not appear that 
the statements related to the matter 
in dispute, and where no claim is 
made by the releasee that the claim 
sued on was specifically mentioned 
when the settlement was made, and 
no claim by the releasor that the 
scope of the settlement was limited 
to the matters expressly mentioned. 
Hendrickson v. West Cache Sugar Co., 
64 Utah 479, 231 P 826. (3) Testimo- 
ny of the releasor as to what he un- 
derstood by the statement of the re- 
leasee’s physician that he could re- 
turn to work in four or five weeks, 
and as to his knowledge of the re- 
leasee’s custom of requiring the doc- 
tor’s release or permission before an 
injured employee could return to 
work, is immaterial and inadmissible, 
in the absence of a showing that there 
had been such a release or permis- 
sion when the doctor spoke, or that 
the doctor knew of it. Seymour v. 
Chicago, etc., R. Co., 181 Iowa 218, 
164 NW 352. (4) And see cases pas- 
sim this section. 

86. O’Meara v. Brooklyn City R. 
Comnml6MApp: (Diven 204. 44 NY Si iade 
And see cases infra notes 87—92. 


87. Southern R. Co. v. Williams, 
19 Ga. A. 544, 91 SE 1001; Killean v. 
Beaupre, 187 Ill. A. 407; O’Meara v. 
Brooklyn City R. Co., 16 App. Div. 
204, 44 NYS 721; Minneapolis Thresh- 
ing Mach. Co. v. Huncovsky, 52 N. D. 
112, 202 NW 280. And see cases in- 
fra this note. 

[a] Release itself is admissible, 
on proof of its execution, although it 
may be attacked as fraudulent. Set- 
tee v. Charlotte Electric R. Co., 171 
N. C. 440, 88 SE 734. 

{b] Inability to read.—Pvidence 
of the inability of the releasor and 
his family to read is admissible un- 
der an issue of misrepresentation of 
the contents of the release by the re- 
leasee’s agent. Douda v. Chicago, 
etc., R. Co., 141 Iowa 82, 119 NW 272. 

{[c] Imadequacy of consideration 
(1) is proper evidence to be consid- 
ered on an issue of fraud in obtain- 
ing a release (Dorsett v. Clemen-Ross 
INIA OloKs beh INE Oly Paes 8 2 sesh (alba 
Woods v. Wikstrom, 67 Or. 581, 135 P 
192) (2) at least if it is gross (Per- 
ry v. Omaha Electric Light, ete., Co., 
99 Nebr. 730, 157 NW 921; Brazille 
v. Carolina Barytes Co., 157 N. C. 454, 
73 SE 215). (3) And see cases supra 

[d] Alleged fraudulent acts of a 
third person in obtaining the release 
are inadmissible when no evidence 
has been adduced tending to prove 
that he was acting by defendant’s au- 


avoid the alleged release,*® such as fraud or mis- 
representation,®’ or any fact tending to impeach or 


thority. Meka v. Brown, 84 Iowa 711, 
45 NW 1041, 50 NW 46. 


[e] Financial condition.—(1) Tes- 
timony as to the releasor’s financial 
difficulties, known to the releasee’s 
agent at the time of the signing of 
the release, is admissible on the issue 
of fraud. Butler v. Armour Fertiliz- 
er Works, 195 N. C. 409, 142 SE 483. 
Contra Louisville, ete., R. Co. v. Lee, 
154 Ky. 226, 157 SW 60 (holding that 
it is error to permit the releasor to 
make any statement concerning his 
financial condition). (2) Testimony 
as to knowledge by the releasee’s 
agent of the financial predicaments of 
the releasor’s husband is admissible. 
Smallwood v. St. Louis-San Francisco 
R. Co., 217 Mo. A. 208, 263 SW 550. 


{f] Imposition on person of weak- 
ened mind.—(1) On an issue whether 
a person injured signed the release 
while in his right mind and without 
imposition, proof of his weakened 
condition; his state of mind, his anxi- 
ety to return to work, his unwilling- 
ness to believe that he was perma- 
nently injured, the inequality of the 
position of the parties to the transac- 
tion, and the manner and words of the 
agent of the party liable, is admissible 
in evidence. Illinois Cent. R. Co. v. 
Vaughn, 111 SW 707, 33 KyL 906. 
(2) On the question whether a re- 
lease may be disregarded as having 
been procured by fraud, “evidence is 
admissible tending to show that 
. . . [it] was obtained when the 
party seeking to avoid it was still 
suffering from his injury, was sick 
or distressed, or unnerved and unfit 
to cope with the other party, or to 
properly apprehend and protect his 


legal rights.’’ Owens yv. Norwood- 
White Coal Co., 188 Iowa 1092, 174 
NW 851, 860. (3) But releases of 


prior injuries are incompetent for the 
purpose of showing 
knew what he was signing when he 
executed the release interposed as a 
bar, claimed by him to have been ob- 
tained by fraud and misrepresenta- 
tion. Illinois Steel Co. v. Ferguson, 
TORE: Aro 00s 


{g] Profound neurasthenia of the 
releasor at the time of the execution 
of the release may be shown on the 
question of fraud in the procurement. 
Wilson vy. San Francisco-Oakland 
pee Rots: Caly Ase 343 9 1oieee 
75. 


[h] The fact of prior bargaining 
may be taken into consideration. 
Ralston v. Philadelphia Rapid Transit 
Co. 267 Rar 257, 110) Av329: 


[i] Releases by third persons to 
the releasee are inadmissible, as be- 
ing res inter alios acta. Suber v. 
Parr Shoals Power Co., 113 S. C. 317, 
102 SE 335. \ 


[j] Mere opinion of witnesses, in 
regard to what they believed the lo- 
cation of the road would be previous 
to the execution of the release, is 
not admissible where plaintiff alleges 
that a release of damages due him 
by the railroad company for the loca- 
tion of its road on his land was ob- 
tained by fraudulent representations 
in regard to the location of the toad. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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that plaintiff . 


The general rules — 
admissibility of “evidence*? apply 
where issues are raised involving releases.5° The 
evidence must be relevant®* and material.*° As a 
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avoid the release, such as mistake,®* unfair advan- 
tage,*® mental incapacity or lack of understanding 
on the part of the releasor at the time of executing 
the release,®® acceptance of consideration for the re- 
lease as part, and not full, satisfaction of a claim, 
or the fact that the release does not apply to the mat- 
It has been held that, where 
fraud is alleged, a broad latitude is properly allowed 
in the admission of evidence,®* and that the mental 
condition of the party alleged to have signed a re- 


ter in controversy.?? 
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to rely.?® 


livery.°* 


lease, and the representations and inducements held 


Ohio, etc., R. Co. v. Bath, 11 Ind. 538. 


[k] Other evidence held admissi- 
ble.—(1) Evidence, that the releasee’s 
agent attempted to conceal the nature 
of the transaction from the releasor’s 
wife, and assured her that the paper 
had neo reference to the releasee. Pi- 
Pera. Boston m.etcs; k.. Com PT5:) INo HH. 
228, 72 A 1024. (2) Testimony of the 
releasor that he did not know that 
he was dealing with an agent of the 
releasee. Piper v. Boston, ete, R. 
Co., 75 N. BH. 228, 72 A 1024. (3) Evi- 
dence that the releasor was told by 
the releasee’s agent that the releasor’s 
counsel had said it was all right to 
sign, and that he signed in reliance 
on that statement. Hulbert v. Na- 
tional Dock, etce., Co., 201 Mass. 239, 
87 NE 577. (4) Evidence that at the 
time of the giving of the release the 
releasor had received from the re- 
leasee a Sum as the proceeds of an 
insurance policy carried by the re- 
leasee, aS well as an additional sum 
in consideration of the release. Al- 
dridge v. Watts Mill, 131 S. C. 222, 
127 SE 213. (5) Statement of the 
releasee’s agent that if the releasor 
did not sign he would have to pay 
for the funeral of his son, for whose 
death he sued. Pacific Gas, ete., Co. 
ve -Almanzo, 22 Ariz. 431;'198 P 457. 
(6) Where a release was executed to 
a railroad company by an injured em- 
ployee, proof that the recitals as to 
the consideration were false, by show- 
ing that the amounts named therein 
were already due according to the 
custom of the company in dealing 
with disabled employees, is admissi- 
ble, as establishing that the release 
was fraudulent. Hot Springs R. Co. 
v. McMullin, 76 Ark. 88, 88 SW 846. 
(7) Testimony by the releasor that 
the releasee’s agent, after the releasor 
signed the release, told her to see 
him after she recovered, and that he 
would settle all her claims, is admis- 
sible as having a bearing on her claim 
of fraud in the procurement of the 
release. Keefe v. Norfolk Suburban 
St. R. Co., 185 Mass. 247, 70 NE 46. 
(8) Evidence that an injured releasor 
was taken to and remained in a hos- 
pital, and was advised by counsel that 
he had a good cause of action, is ad- 
missible on the question whether for 
the small sum of money received he 
understandingly released the releasee 
from all liability. Vaillancourt v. 
Grand Trunk R. Co., 82 Vt. 416, 74 A 
99: 


[1] Rule applied to release of war- 
ranties. — Minneapolis Threshing 
Mach. Co. v. Huncovsky, 52 N. D. 112, 
202 NW 280. 


[m] Letters constituting  self- 
serving statements, written by the re- 
leasor to the releasee’s agent, are in- 
admissible. Borden v. Sandy River, 
ete., R., 111 Me. 272, 88 A 972. 

Fraud.as defense to plea of release 
see supra § 48. 

88. See cases infra this note. 

[a] Evidence held admissible.— 
(1) Where it is sought to avoid a re- 
Jease on the ground of mutual mis- 
take as to the nature and extent of 
the releasor’s injuries, testimony by 


the releasor as to what the doctor 
told him as to the nature of his in- 
juries is admissible not for the pur- 
pose of binding the releasee, but as 
showing the releasor’s knowledge of 
the extent of his injuries and his mis- 
take as to the character’ thereof. 
Reddington v. Blue, 168 Iowa 34, 149 
NW 933. (2) On the question wheth- 
er a release may be disregarded as 
having been procured by mistake, 
“evidence is admissible tending to 
show that [it] was obtained 
when the party seeking to avoid it 
was still suffering from his injury, 
was sick or distressed, or unnerved 
and unfit to cope with the other par- 
ty, or to properly apprehend and pro- 
tect his rights.” Owens v. Norwood- 
White Coal Co., 188 Iowa 1092, 174 
NW 851, 860. 


89. See cases infra this note. 


[a] Situation and circumstances 
of the releasor, such as his poverty 
and necessitous circumstances, be- 
come relevant and may be shown 
when an issue arises as to whether 
the release was fairly obtained. 
Treadway v. Union-Buffalo Mills Co., 
84 S. C. 41, 65 SH 934. 


[b] Evidence held admissible.— 
On the question whether a release 
may be disregarded as having been 
procured by inequitable advantage, 
“evidence is admissible tending to 
show that [it] was obtained 
when the party seeking to avoid it 
was still suffering from his injury, 
was sick or distressed, or unnerved 
and unfit to cope with the other party, 
or to properly apprehend and protect 
his legal rights.’’ Owens v. Norwood- 
White Coal Co., 188 Iowa 1092, 174 
NW 851, 860. 

90. Southern R. Co. v. Williams, 19 
Ga. A. 544, 91 SE 1001; National 
Syrup Co. v. Carlson, 155 Ill. 210, 40 
NE 492; Killean v. Beaupre, 187 Ill. 
A> 407: Springfield—Cons... R.. Col v. 
Pickett, 125 Ill. A. 519; O’Meara v. 
Brooklyn City R.Co., 16 App. Div. 
204, 44 NYS 721. And see cases in- 
fra this note. 

fa] Evidence as to mental condi- 
tion both before and after the sign- 
ing of the release is admissible. Per- 
kins v. Sunset Tel., etc., Co., 155 Cal. 
712, 103, P 190; Litchfield; ete:., R. Co: 
v. Shuler, 134 Ill. A. 615. 


[b]: Conduct and declarations (1) 
of the releasor are tompetent on the 
question of his mental condition. 
White v. Hines, 182 N. C. 275, 109 SH 
SiS te uOUlss CLG, i. COn yy. uNIChols; 
89 Okl. 522, 136 P 159. (2) Evidence 
as to the manner in which the re- 
leasor treated his family before and 
after his injury is admissible on the 
issue of his mental competency. 
White v. Hines, 182 N. C. 275, 109 SE 
Stila 

[c] Inadequacy of consideration 
may be considered by the jury as a 
circumstance in determining the men- 
tal capacity of the releasor at the time 
of executing the release. St. Louis, 
etc., R. Co. v.. Nichols, 389 Okl. 522, 
136 P 159; Clark v. New York, etc., 
18%, Oleh ta at le ¢ WAI Gy NPI 


[d] Ignorance and inability to 
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out to him by the adverse party, may be examined in- 
to, and that all testimony and all evidence of the cir- 
cumstances connected with the transaction should be 
admitted ;°* but in such a ease the party may be com- 
pelled to specify the evidence on which he intends 
On an issue of delivery the release itself 
is admissible;°° but evidence of private instructions 
given to the notary taking the acknowledgment of 
the release is not admissible as to the terms of its de- 
In the notes below will be found other 


read (1) on the part of the releasor, 
and his possession of a very limited 
knowledge of the meanings of the 
words in the release, may be consid- 
ered in determining whether he signed 
with understanding. Lax-Fos Co. v. 
Rowlett, 144 Ky. 690, 139 SW 8386. 
(2) The difference between the dia- 
lects spoken by the releasor and the 
interpreter employed by the releasee 
cannot be shown, where it appears 
that the releasor was fully apprised 
of the terms of the settlement, except 
as to one claim. Denmark v. Mil- 
waukee Electric R., etce., Co., 142 Wis. 
624, 126 NW 13. 


[e] Evidence of releasor’s stay in 
hospitals is competent on the issue 
of his mental competency. White v. 
Hines, 182 N. GCG. 275, 109° SH 81. 

{f] Administration of opiates.— 
Questions to the releasor’s witnesses, 
including physicians, as to the admin- 
istration of opiates to the releasor be- 
fore and at the time of the signing 
of the release, including days other 
than that on which he signed, are 
proper as bearing on his mental con- 
dition at the time he signed. Long v. 
Shirrod, 128 Wash. 258, 222 P 482. 


91. Sheanon v. Pacific Mut. L. Ins. 
Co., 88 Wis. 507, 53 NW 878. 


[a] Covenant not to sue his em- 
ployer, given by an injured employee, 
in consideration of money received, 
is admissible, in the employee’s action 
against a third party, as tending to 
show whether or not he had been paid 
in full for his injuries. Weinlein v. 
Peoples, (Mo. A.) 241 SW 645. 


92. See cases infra this note. 


[a] Releases held properly ex- 
cluded.—(1) Testimony as to the giv- 
ing of a release of all demands grow- 
ing out of certain suits is properly 
excluded as irrelevant, where it ap- 
pears that the notes in question in 
the present suit were not involved 
in those suits. Konz v. Henson (Tex. 
Civ. A.) 156 SW 593. (2) Where par- 
ties have claims against each other, 
a release by one of the other, given 
to the latter’s insurer, is not admissi- 
ble in a suit by the releasee against 
the releasor, since it does not pur- 
port to settle any claims of the re- 
leasee against the releasor. Last v. 
Brams, 238 Ill. A. 82. 


93. New Omaha Thomson-Houston 
Electric Light Co. v. Rombold, 73 
Nebr. 259, 102 NW 475, 106 NW 213; 
Aldridge v. Watts Mill, 131 S. C. 222, 
127 SE 2138; Suber v. Parr Shoals 
Power Co., 113 S. C. 317, 102 SE 335. 


94. New Omaha Thomson-Houston 
Bleetric Light Co. v. Rombold, 7% 
Nebr. 259, 102 NW 475, 106 NW 213. 


95. Com. v. Brenneman, 1 Rawle 
(Pa.) 311. 
96. 


Porter v. Metcalf, 84 Tex. 468, 
19 SW 696. ' 


[a] But the certificate of an ac- 
knowledgment of a release, made by 
a notary public under his notarial 
seal, is not evidence of the release. 
Hill v. Norris, 2 Ala. 640. 


97. Porter v. Metcalf, 84 Tex. 468, 
19 SW 696, 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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applications of general rules in determining the ad- 
missibility of evidence sought to be introduced as to 
the fraudulent issuance by the releasee’s physician 
of a certificate setting forth the ability of the re- 
8 the authority of an agent 
to deal with the releasor,' ®9 a release of a third par- 
ty,1 the scope of a release,” efforts to settle with per- 
conversations between 
attorney and the agent of the cove- 
nantee, before the execution of a covenant not to 
sue,* conversation between an attorney’s brother and 
his echent as to payment of a balance due the chent 
in addition to the sum paid for a release by the ¢li- 
practice or rule of requiring a 
release before permitting an injured employee to 


leasor to return to work,® 


sons other than the releasor,* 
the covenantor’s 


ent,’ an employer's 


98. Camden Interstate R. Co. v. 
Lester, (Ky.) 118 SW 268. 


[a] Evidence held admissible.— 
Where, in consideration of a release, 
the releasee agrees to pay the releas- 
ing employee a stated sum per day 
until the releasee’s physician certi- 
fies that he is able to return to work, 
evidence of the employee’s injuries 
and condition at the time of the giv- 
ing of such certificate is admissible 
to show the fraudulent giving there- 
of. Camden Interstate R. Co. v. Les- 
ter, (Ky.) 118 SW 268. 


99. [a] Evidence held admissible. 
—(1) A releasor, suing on the cause 
of action released, is entitled to show 
that the party who secured the re- 
lease was not acting from the re- 
leasee, and also that he-was acting 
for some person having an interest 
to be affected, as showing his motive 
and purpose in negotiating the com- 
promise. Beatty v. Palmer, 196 Ala. 
67, 71 S 422. (2) A letter, sent by 
an officer of the releasee to the re- 
leasor, in reply to the latter’s letter 
stating his need of assistance, and in- 
forming him that the matter had 
been referred to the claim agent, with 
the reguest that he communicate with 
the releasor, is admissible as notice 
to the releasor that the matter had 
been put in the hands of the claim 
agent, and of his authority concern- 


ing it. Vaillancourt v. Grand Trunk 
RCo... 82 Vit, 4116, 74 A 99" 
1. [a] Evidence held admissible. 


—Objections to a release of other par- 
ties than defendant in an action for 
false imprisonment, on the grounds 
that it does not appear that the re- 
leasees were joint tort-feasors with 
defendant, nor that the release was 
given to ‘discharge the particular 
cause of action in suit, and that it 
does not appear that payment was 
made to plaintiff in the transaction 
on account of which the release was 
given for the injury on account of 
which recovery is sought, go to the 
effect to be given to the release and 
nat to its admissibility. Allen v. 
Ruland, 79 Conn. 405, 65 A 138, 118 
AmSR 146, 8 AnnCas 344. 


[b] Bvidence held inadmissible.— 
Where a railroad employee sues an- 
other railroad company whose train 
was in collision with an engine of his 
own company, a release by him of 
his own company, not purporting to 
discharge any one else, is inadmissi- 
ble. Louisville, etc., R. Co. v. Burke, 
11 Ala. A. 496, 66 S 885. 


2. [a] Evidence held admissible. 
—(1) The testimony of one to whom 
a broker gave a release releasing him 
and all other persons from all claims 
arising from the purchase or sale of 
a ranch, regarding his understanding 
and intention that the release was to 
release a third party, is admissible 
in a suit by the releasor against such 
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redelivery,* 


eral. 


third party for commissions for pro- 
curing the sale of the ranch. Cerf 
v. McElroy, (Tex. Civ. A.) 25 SW (2d) 
950. (2) Where, in a suit against a 
general contractor for work done for 
a subcontractor, the question is dis- 
puted as to whether the release given 
to the subcontractor was intended to 
cover compensation for certain work 
done, testimony by the subcontractor 
as to the amount of his claim against 
the general contractor, exclusive of 
such work, at the time of the signing 
of the release, is admissible. Morrow 
v. Arthur, 134 Md. 182, 106 A 356. 


3. [a] Evidence held inadmissi- 
ble.—Louisville, ete., R. Co. v. Lee, 
154 Ky. 226, 157 SW 60. 

4 [a] Evidence neld admissible. 
—Johnson v. Von Scholley, 218 Mass. 
454, 106 NE 17. 


5. [a] Evidence held admissible, 
—Lanigan v. Scharton, 238 Mass. 468, 
131 NE 223. 


6. [a] Evidence held inadmissible 
in the absence of a showing or offer 
to show that the releasing employee 
had any knowledge of such practice 
or rule. Carlson v. Northern Pac. R. 
Co., 82 Mont. 559, 268 P 549. 

7. [a] Evidence held admissible. 
—McCarty-Greene Motor Co. v. 
House, 216 Ala. 666, 114 S 60. 


8. [a] Promptitude of rescission. 
—Where it appears that the releasee 
was absent from her residence after 
the accident, letters from the relea- 
sor’s attorney to her are admissible 
as tending to show diligence in the 
offer to rescind. Beatty v. Palmer, 
196 Ala. 67, 71 S 422. 


9. [a] Evidence held admissible. 
—(1) It is competent for one against 
whom a release is pleaded to prove 
that he did not collect the draft giv- 
en as consideration for the release, 
but tendered it back to the releasee 
before suit, and made a continuing 
tender of the unpaid draft. Southern 
R. Co. v. Williams, 19 Ga. A. 544, 91 
SE 1001. (2) There is no error in al- 
lowing a releasor’s witness to ‘state 
what authority he had for making 
tenders of the money received by the 
releasor for the release. Beatty v. 
Palmer, 196 Ala. 67, 71 S 422. 


{[b] Evidence held inadmissible.— 
There is no error in refusing to permit 
a releasee to go into the question as 
to what the releasor did with the 
money received as consideration for 
the release after he had offered to 
return it and the releasee had refused 
to accept it. Beatty v. Palmer, 196 
Ala. 67, 71 S 422. 

10. Sufficiency of evidence to show 
release of chattel mortgage see Chat- 
tel Mortgages § 485. 


11. See Evidence §§ 1730-1806. 
12. See infra §§ 102-110. 
13. See supra § 99. 


[§§ 100-102 


return to work,® condition of an automobile from 
payment of the balance of the purchase price of 
which the buyer claims the seller released him on 
and as to rescission of a release,® and 
tender of consideration received.® 


[§ 101] 3. Weight and Sufficiency}°—a. In Gen- 
General rules relating to the weight and suffi- 
ciency of evidence in civil actions’? apply where is- 
sues are raised involving releases.‘ 


[§ 102] b. To Establish Release. 
ing the burden of establishing a release+* must prove 
it by a preponderance of the evidence;** in the notes 
will be found eases in which the evidence was held 
sufficient!® or insufficient?® to establish a release; 


The party hav- 


14. Georgia Northern R. Co. v. 
Sharp, 19 Ga. A. 503, 91 SHE 1045; 
Willis v. Chowning, 90 Tex. 617, 40 SW 
395, 59 AmSR 842. 

[a] Insufficient to show release 


not executed.—Backhous v. Wagner, 
2384 N. Y. 429, 188 NE 82. 


15. Ga.—Smith v. North Carolina 
Mut., etc., Assoc., 18 Ga. A. 661, 90 
SE 358. 
ree ee v. Payne, 250 SW 


Pa.—Walker’s App., 140 Pa. 124, 21 
A 311 (by cestui que trust to trus- 
tee). 

Va.—Kirkbride v. Keys Planing 
Mili Co., 116 Va. 680, 82 SE 750. 

Wash.—Northern Bank, etc., Co. v. 
Schubach, 180 Wash. 338, 227, P 22; 
Erickson v. Great Northern R. Co., 
57 Wash. 520, 107 P 565; Livesley v. 
Pier, 11 Wash. 268, 39 P 660. 


Ont.—Wetmore v. Martin, 11 Ont 


| WN 296 


16. I1l1.—Sherman v. Pardridge, 177 
BM As 304. 

Ky.—Page v. Neal, 
(by parol). 

La»—Bernstein v. Commercial Nat. 
Bank, 16f La. 38, 108 S 117. 


Mo.—Himmelberger-Harrison Lum- 
ber Co. v. Dallas, 165 Mo. A. 49, 146 
Sw 95. 


N. Y.—Walsh v. New York, ete., R. 
Co., 140 App. Div. 1, 124 NYS 312 [aff 
204 N. Y. 58, 97 NE 408, 37 LRANS 
1137]. 

Pa.—Haller’s Est., 56 Pa. Super. 48. 


[a] Hvidence held insufficient to 
establish agreement to release.—Mon- 


5 Ky. Cp. 419 


crief v. Lake Bank, (Ark.) 263 SW 
393. 
[b] Evidence held insufficient to 


show intention to release.—Hill v. 
Alexander, 77 Mo. 296. 


[ce] Recitals in receipts given to 
some of joint judgment debtors that 
the judgment creditors agreed to give 
to the party making the payment a 
receipt in full for his pro rata share 
on payment of twenty-five dollars are 
not inconsistent with an arrangement 
between the parties for each to pay 
his pro rata share, and do not show 
any agreement by such creditors to 
release each on payment by him of 
a part only of the judgment. Bow- 
don v. Robinson, 4 Tex. Civ. A. 626, 
23 SW 816. 


[d] Release of partner.—The 
transferring, by a creditor, of his 
book account against a partnership 
to the private account of one of the 
partners, on a deposit made, or se- 
curity given, by such partner, is not 
sufficient evidence of an agreement to 
hold him alone liable for the demand, 
especially if the transfer was made 
without the request of the partners, 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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§§ 102-105] 


sufficient to show forgery of a purported release,*? 
to show no meeting of minds,'® to show release not 
entered into.19 It has been held that the proof 
should be clear and convineing.?® Likewise, to re- 
lease a person from a valid written contract the evi- 
dence must be clear and convincing of the purpose 
and intent to release.?+ 


[§ 103] ec. To Avoid Release—(1) In General. 
The rule has been stated that, in order to set aside or 
avoid a written release, the evidence must be clear 
and conyineing,?” and beyond a reasonable doubt;?3 
and it has been held that the presumption of the 
truth of a release?* can be overcome only by clear 
and convineing,”® or clear, precise, and indubitable,”°® 
evidence, and not by a mere preponderance of the 
evidence.?? 


[§ 104] (2) For Want of Consideration.2* Want 
of consideration for a release must be proved by a 
preponderance of the evidence.?? - But it has been 
held that to establish an agreement to give the re- 
leasor employment for as long as he should be able 
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to work, as part of the consideration for his release, 
which recites that it is given for a stated money con- 
sideration, the evidence must be clear, convincing, 
and conclusive.*° Cases in which evidence as to pay- 
ment of a valuable consideration,*? adequacy of con- 
sideration,®? and as to the inelusion of particular 
items as part of the consideration,*®® have been adju- 
dicated, will be found in the notes. 


[§ 105] (8) For Want of Capacity or Under- 
standing.*4 While some authorities hold that one 
who seeks to avoid a release on the ground of mental 
incapacity on the part of the releasor at the time of 
its execution must establish such incapacity only by 
a preponderance of the evidence,*® and not by clear, 
precise, and convincing evidenee,’® others require 
that the evidence be clear and convineing®” and be- 
yond reasonable controversy.** It has been held that 
evidence that the releasor did not understand the 
terms of the release when he signed it must be clear, 
cogent, and convineing.®® Cases in which the weight 
and sufficiency of evidence as to mental capacity*® 


or without any particular considera- fe] Evidence of failure to remem- 35. Wangen vy. Upper Iowa Power 
tion; but if the creditor relinquished | ber signing a release is insufficient | Co., 185 Iowa 110, 169 NW 668; Per- 
his security, aS he may, he may re-| to sustain the burden of showing that }ry v. Omaha Hlectric Light, etc., Co., 
transfer his charges to the partner-|the release is without binding effect. | 99 Nebr. 730, 157 NW 921; Missouri 
ship account. Barker y. Blake, 11] Arkansas Valley R., etc., Co. v. Ebel- | Pac. R. Co. v. Brazzil, 72 Tex. 233, 10 
Mass. 16. ing, 62 Colo. 105, 160 P 1034. SW) 4035) Galveston mete y Ru Coan. 
17. [a] Sufficient to show forgery | 23. Ralston v. Philadelphia Rapid | Green, (Tex. Civ. A.) 91 SW 380. 
of a purported release.—Bentley v.| Transit Co., 267 Pa. 257, 110 A 329. [a] In Montana, under a statute 


Ross, 250 Ill. 
154 Ill. A. 583]. 

18. [a] -No meeting of minds.— 
Georgia Southern, ete, R. Co. v. 


182, 95 NE 182 [mod 


24, 


Oh. 
26. 


A. 390. 


See supra § 99. 
25. Edwards Mfg. 


providing that in civil cases, ‘when 
the evidence is contradictory, the de- 
-| cision must be made according to the 
preponderance of the evidence,” lack 


Co. v. Perry, 4 


Adeeb, 15 Ga. A. 831, 84 SE 323. 


19. [a] Release not. entered into. 
—Hamilton v. Rigby, 10 La. A. 798, 
123 S 796; Buckley v. Earle, etc., Ex- 
press. Co., 22 R.. 1.358, 48 iA 7. 


{b] Positive denial by alleged re- 
leasor that he signed the release is 
sufficient to support a finding that he 
did not do so. Dalton v. Pacific Elec- 
tric -R.tCo:) 7 Cal; A. 510, 94 P 868. 

20. Lancken v. Platt, 20 Oh. Cir. 
GEREN: S319: 


21. Straight v. Haskell, 49 Philip- 
pine 614. 
22. Nadeau v. Maryland Casualty 


Co., 170 Minn. 326, 212 NW 595; Carl- 
son y. Elwell, 128 Minn. 440, 151 NW 
188; Pope v. Bailey-Marsh Co., 29 N. 
D. 355, 151 NW 18; Brown v. Kiechb- 
ler Mfg. Co., 26 Oh. Cir. Ct. N. S. 401; 
Jyones Vv. Pickle, 7 Oh. A. 33; Spratt 
v. Northern Pac. R. Co., 90 Wash. 592, 
156 P 563; Miller v. Spokane Interna- 
tional R. Co., 82 Wash. 170, 143 P 981. 
Contra McCarty v. Houston, etc., R. 
Co., 21 Tex. Civ. A. 568, 54 SW 421 
(‘clear and satisfactory proof’’ is not 
required to award a release). 


[a] “Clear, precise and indubita- 
ble.’”—Ralston v. Philadelphia Rapid 
MEANSIC CONS ZO ULEa. 20d, 1p A S29, 
335. 


[b] Witnesses required. — ‘“‘Wit- 
nesses who are credible, who distinct- 
ly remember the facts to which they 
testify and narrate the details exact- 
ly.” Ralston v. Philadelphia Rapid 
Mransit | COm w64- ban 20 > L210) Av 829; 
835 [quot Leonard v. Coleman, 273 Pa. 
62, 116 A 550). 


[c] ‘Circumstantial evidence is 
often more potent than direct evi- 
dence.” Miller v. Spokane Interna- 
tional R. Co., 82 Wash. 170, 143 P 981, 
983. 

[ad] Evidence held to prove release 


not binding.—Lucas v. Brotherhood of 
American Yeomen, 105 Kan. 700, 185 
P 901; Michalsky v. Centennial Brew- 
ing Co., 48 Mont. 1, 134 P 307. 


Ross v. Blair Limestone Co., 69 
Pa. Super. 128. 


27. Edwards Mfg. Co. v. Perry, 4 
Oh. A. 390. 


28. Effect of want of consideration 


see supra § 11 et seq. 

29. Williams v. Thomas, 58 Mont. 
576, 194 P 500; St. Louis, etc., R. Co. 
yv. Bruner, 61 Okl. 313, 161 P 788. 

[a] Evidence held sufficient to 
show consideration.—Naretti v. Scul- 
ly, 133 Fed. 828; Smith v. North Car- 
olina Mut., ete., Assoc., 18 Ga. A. 661, 
90 SE 3858; Knight v. Vincennes 
Bridge Co., 172 N. C. 3938, 90 SE 412. 


{b] Evidence held insufficient to 
overcome recital of consideration in 
release.—Stolenburg v. Diercks, 117 
Iowa 25, 90 NW 525. 

{e] Evidence held to show no con- 
sideration.—Bonney v. Bonney, 237 
Ill. 452, 86 NE 1048 [aff 141 Ill. A. 
4761; Gates v. Crane Co., (Mo. A.) 
2047 SW..885.) Chicago, etc:,, R.-Com v. 
Green, (Tex. Civ. A.) 135 SW 1081. 


30. Chaplin v. Gerald, 104 Me. 187, 
le Ave cL re 

[a] Evidence held not clear, con- 
vincing, and conclusive.—Chaplin v. 


Gerald, 104 Me. 187, 71 A 712. 
31. See cases infra this note. 


[a] Evidence held not to conclu- 
sively show payment of a valuable 
consideration. Metropolitan L. Ins. 
Co. v. Lennox, 103 Tex. 133, 124 SW 
623. 

32. See cases infra this note. 

[a] Evidence held to show inade- 
quacy.—Mattson v. Eureka Cedar] 
Lumber, etc., Co., 79 Wash. 266, 140 


Byustt: , 
33. See cases infra this note. 
[a] Evidence held to show promise 


of employment as part of the consid- 
eration for a release. Illinois Cent. 
R. Co. v. Fairchild, 48 Ind. A. 300, 
91 NE 8386 [reh den (A.) 938,NE 176]. 


34. Effect of incapacity see supra 


§§ 26, 27. 


of mental capacity may be established 
by a bare preponderance of the evi- 
dence. Koerner v. Northern Pac. R. 
Cosy ob Monto FS Passi 


36. Galveston, etc., R. Co. v. Green, 
(Tex. Civ. A.) 91 SW 3880. 


387. Pope v. Bailey-Marsh Co., 29 
IN. D.4.355,. 151 NW 18: Rohertsn x 
Pacific Tel., etc., Co., 98 Wash. 274, 
160 PB 965. 

38. Pope v. Bailey-Marsh Co., su- 
pra. 

39. Wallace v. Skinner, 
PASiarmtatey Aa eral 


40. See cases infra this note. 


[a] Evidence held to show mental 
capacity.—Turner v. Manufacturers’, 
etc., Coal Co., 254 Ill. 187, 98 NE 234 
[rev 161 Ill, A. 534]; Davis v. H. P. 
Cummings Constr. Co., 82. N. H. 87, 
129 A 729; Lake Shore, etc., R. Co. 
Vi, Moselson, 235) On. Cit Cty gsioln 
Schweikert v. John R. Davis Lumber 
Co., 147 Wis. 242, 183 NW 136. 


[b] Evidence held to show mental 
incapacity.—Trumann Cooperage Co. 
Vee OLview Si AK 2955 kc Ol SIV Vinee oie 
Perkins v. Sunset Tel., etc., Co., 155 
Cal. 712, 103 P 190; Carr v. Sacramen- 
to Clay: Products; Co; 35 CalavAy 4397 
170 P 446; Chicago City R. Co. v. Mc- 
Clain, 211 Ill. 589, 71 NE 1103; Broad- 
way Coal-Min. Co, v. Ortkies, 200 Ky. 
8, 254 SW 434; Hannah v. Butts, 222 
Mo. A. 1098, 14 SW (2d) 31; Bertrand 
vy. St. Louis’ Transit -Co., - 1.08) Mo..2A5 
70, 82 SW 1089; St. Louis, ete., R. Co. 
v. ‘Nichols; 39 Okl. 522, 136 PB 159; 
Turner v. Ontiberos, (Tex. Civ. A.) 
193 SW 1089; Missouri, etc., R. Co. v. 
Craig, 52 9 Tex Civ. i AS s60n) 4S Siva 
850; Galveston, etc., R. Co. v. Green, 
(Tex. Civ. A.) 91 SW 380. 

[c] Evidence held not to show 
mental incapacity.—Owens v. Nor- 
wood White Coal Co., 157 Iowa 3889, 
38 NW 4838, 133 NW 716; Nason v. 
Chicago, etce., R. Co., 149 Iowa 608, 
128 NW 854; Barrett v. Lewiston, 
etc., St. R. Co., 104 Me.479,; 72) A 308; 
Walsh v. Fore River Shipbuilding Co., 


15 Wyo. 


’ For later cases, developments anid changes in the law see Annotations, same title and section number, 
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and as to understanding or knowledge*! on the part 
of the releasor at the time of executing the release 
have been adjudged, will be found in the notes. 

To avoid a release 
on the ground of mistake, the evidence must be clear 
and convineing*® beyond a reasonable controversy,** 
or, as otherwise stated, clear, unequivocal, and con- 


[§ 106] (4) For Mistake.*? 
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cient.*® 


vineing,*® or clear, decided, and satisfactory,*® and 


230 Mass. 89, 119 NE 680; McNamara 
v. Boston El. R. Co., 197 Mass. 383, 
83 NE 878; McDonnell v. Chicago, 
etc: Con, 1380 Minn, 125, 158° NW 
255; Carlson v. Elwell, 128 Minn. 440, 
151 NW 188; Piuntkosky v. Thomas 
Harrington’s Sons Co., 167.App. Div. 
117, 152 NYS 902; Shaw v. Delaware, 
Cte a CO. 126 App. Div. 200% 110 
NYS 362 (intoxication) ; Pope v. Bai- 
ley-Marsh Co., 29 N. D. 355, 151 NW 
18. 

41. See cases infra this note. 

[a] Imadequacy of the sum paid 
for the release (1) tends to. show that 
the releasor was ignorant of its con- 
tents (San Antonio, etc., R. Co. v. 
Moya, (Tex. Civ. A.) 173 SW 608), 
(2) and is some evidence that the re- 
leasor either did not know the ex- 
tent of his injuries (Mattson v. Eure- 


ka Cedar Lumber, etc., Co., 79 Wash. 
266, 140 P 377), (38) or did not realize 
the purport of the paper when he 


signed it (Mattson v. Hureka Cedar 
Lumber, etc., Co., supra; Hicks v. 
Jenkins, 68 Wash. 401, 123 P 526). 

[b] Matter of law.—Where the re- 
leasor’s contention that, at the time of 
signing the release, he did not under- 
stand its tenor, is Supported only by 
the merest scintilla of evidence, and 
is inconsistent with all the other evi- 
dence, he will be held as a matter of 
law to have understood the tenor of 
the release at the time he signed it. 
Hulbert v. National Dock, etc., Co., 
201 Mass. 239, 87 NE 577. 


[ec] Mere assertion of releasor that 
he did not understand the nature and 
effect of the instrument will not suf- 
fice to overcome the effect of the re- 
lease when it is unsupported by oth- 
er evidence, is contradicted by appar- 
ently credible witnesses, and is incon- 
sistent with the attendant circum- 
stances. Florida Hast Coast R. Co. 
v. Thompson, 93 Fla. 30, 111 S 525. 


[d] Assertion of failure to read. 
—Where a releasor writes upon the 
release that he has read it, his un- 
corroborated testimony that he did 
not read it is insufficient to warrant 
a finding to that effect. Valley v. 


Boston, etc., R. Co., 103 Me. 106, 68 
A 635. ; 
[e] Evidence held to show under- 


standing or knowledge by releasor: 
(1) As to what he was doing when 
he executed the release. St. Louis, 
etc., R. Co. v. Campbell, 85 Ark. 592, 
109 SW 539; Borchardt v. People’s 
Ice Co., 106 ‘Minn. 134, 1218 NW 359; 
Anderson v. Meyer Bros. Drug Co., 
149 Mo. A. 554, 130 SW 829; Mc- 
Loughlin v. Syracuse Rapid Transit 
Co., 115 App. Div. 774, 10 NYS 1965 
Chicago, etc., R. Co. v. Williams, 44 
Tex. Civ. A. 168, 99 SW 141; Arkles 
v. Grand Trunk R. Co., 5 OntWN 462, 
25 OntWR 456. (2) As to what he 
was signing. Turner v. Manufactur- 
ers’, etc., Coal Co., 254 Ill. 187, 98 NE 
Zot [rev BOL Ul. Al b34)5. Clark. wv. 
American Bridge Co., 180 Ill. A. 134; 
Newcomb v. Payne, (Mo.) 250 SW 
6535 Davis v. H. P/ Cummings Constr. 
Co., 82 N. H. 87, 129 A729; MeNa- 
mara v. Eastman: Kodak Co., 232 N. 
Wie ls Lose NE dies Mebouchiliniev. 


Syracuse Rapid Transit R. Co., 115 
App. Div. 774, 101 NYS 196. (3) As 
to the contents of the release. Mc- 


Grail v. Jersey Central Tract. Co., 84 | 


N. J. Eq. 261, 94 A 81; McLoughlin 
v. Syracuse Rapid Transit R. COs Ld 
ADP Div. Gray alOd INS! a9IG. Demark 
Wie Milwaukee Electric R., ete., Co., 
142 Wis. 624, 126 NW 13. (4) As to 
the purpose and effect of the release. 
McGrail v. Jersey Central Tract. Co., 
84 N. J. Hq. 261, 94 A 81; Swan v. 
Great Northern R. Co., 40 N. D. 258, 
168 NW 657, LRAiI918F 1063. (5) 
As to the terms of settlement. In re 
Miller; 2795 bas 30, W238) Al 6465 96) 
As to situation involving applicabil- 
ity of Workmen’s Compensation Law. 
De Lisi v. Booth, 271 Fed. 47. (7) 
That money accepted at the time of 
signing a release was for a settle- 
ment. McNamara v. Hastman Kodak 
Com 232P Ne Youss 13'3 ING 13 rev, 0.0 
App. Div. 928 mem, 179 NYS 934 
mem]. (8) That the attorney who 
procured the release was acting for 
the releasor. Clark v. New York, etc., 
1a (C@rp eae das, ci Eth: SAD, GS) 
That shares of stock received for the 
release were fewer than expected. 
Kirchdorfer v. Heer, 189 Ky. 442, 225 
Sw 141. 


{f] Evidence held sufficient to 
show lack of understanding or knowl- 
edge by releasor: (1) That the in- 
strument signed was a release. St. 
Louis, etce., R. Co. v. Bearden, 107 Ark. 
363, 155 SW. 499; Kusturin v. Chi- 
Gago, ete, RR. Co., 209) Tr vAw 55, Fatt 
287 Tl, 306, 122 NE 512]. (2) That 
money accepted at the time of sign- 
ing a release was for a settlement. 
Texas, etc., R. Co. v. Hubbard, (Tex. 
Clive Asm ECO MSW LOSS a8 (3) ASCO 
what he was signing. Miller v. Spo- 
kane International R. Co., 82 Wash. 
170, 148 P 981. (4) As to what he 
was doing when he signed the release. 
Missouri Pac. R. Co. v. Berry, 154 
Ark. 210; 241 SW 888; Smallwood v. 
St. Louis-San Francisco R. Co., 217 
Mo. A. 208, 263 SW 550. (5) As to 
the nature of the release. Southern 


Pac. Co. v. Gastelum, (Ariz.) 283 P 
719; Gulf States Tel. Co. v. Evetts, 
(Tex. Civ. A.) 183 oSW 289. (6) As 
to the contents of the release. Bear- 


den v. St. Louis, ete., 
341, 146 SW 861. 
of the release. 

v. Evetts, supra. 


[g] Evidence held insufficient to 
show lack of understanding or knowl- 
edge by releasor: (1) That the instru- 
ment signed was a release. Spratt v. 
Northern Pact R. Co.; 90 Wash. 592, 
156 P 563; Rayborn v. Galena Iron-: 
works Co., 159 Wis. 164, 149 NW 701. 
(2) As to what he was doing when 
he signed the release. Clark v. Chi- 
cago Great Western R. Co., 170 Iowa 
452, 152 NW 635; McNamara vy. Bos- 
ton Hl. R. Co., 197 Mass. 383, 88 NE 
878; Carlson v. Elwell, 128 Minn. 440, 
151 NW 188; Pederson v. Seattle 
Consa Stik, Co., 6 Wash? 202, 33 P 
351, 34 P 665. (3) As to the contents 
of the release. Backhous vy. Wagner, 
234 N. Y. 429, 188 NE 82 [rev 200 
App. Div. 884, 192 NYS 914 mem]. 
(4) As to the nature and purpose of 
the instrument. Anderson y. Meyer 
Bros: Drug .Co., 149) Mor Ay 1504, 130. 
SW 829; Backhous v. Wagner, 234 N. 
Y. 429, 138 NE 82. 


42. Effect of mistake see supra §§ 
29-32. 


Re €o., 103) Ark. 
(7) As to the effect 
Gulf States Tel. Co. 


[§ 107] (5) For 
fraud or misrepresentation as will warrant the avoid- 
ance of a written release, it has been held that the 
evidence must be clear and conyincing®® to a rea- 


[§§ 105-107 


not confused, conflicting, or uncertain;** and a bare 
preponderance of evidence has been held insuffi- 


Fraud.42 To establish such 


43. Great Northern R. Co. v. Reid, 
245 Fed. 86, 157 CCA 882; Midland 
Valley iy Co. vy. Clark. = 78s Okigar2 i: 
189 P 184; Schweikert v. John R. Da- 
vis Lumber Co., 147 Wis. 242, 133 NW 
136. 


[a] Evidence held sufficient to 
show mutual mistake as to nature, ex- 
tent, or permanence of releasor’s in- 
juries. Great Northern R. Co. v. 
Reid, 245 Fed. 86, 157 CCA 382; Mis- 
souri Pac. R. Co. v. Elvins, 176 Ark. 
737, 4 SW (2d) 528; Crouch v. Mis- 
souri Pae: R. Co:, 128 Kan. 26, 276 
P 81 f[eertiorari den 280 UG. S. 576 
mem, 50 SCt 31 mem, 74 L. ed. 627 
mem]; Reaves v. Swift, 124 Kan. 622, 
261 P 576; Rider v. Kansas City Ter- 
minal R= Co., £2 Kan. 165.2 be ee Ooe 
Wolf v. Cudahy Packing Co., 105 Kan. 
317, 182 P 395; Smith v. Minneapolis 
St. R. Co., 182 Minn. 51, 155 NW 1046; 
Hornstein v.’ Alpha Portland Cement 
Co., (Mo, A’)_ 18 SW -@d) 120s ieiieks 
v. Northern Pac: R.Co:, 36 N. BD. 502: 
162 NW 406, LRA1917E 399. 


[b] Evidence held insufficient: (1) 
To show mutual mistake as to re- 
leasor’s physical condition. Miller v. 
Empire Gas, etc., Co., 108 Kan. 124, 
193 P 896; Miles v. New York Cent. 
R. ‘Co: 195 App. Div. 748, 178 Ns 
637, 185 NYS 941. (2) To show mu- 
tual mistake in including'’a particular 
claim ina release. Kirkbride v. Keys 
Planing Mill Co., 116 Va. 680, 82 SEH 
750. (3) To show mutual mistake as 
to existence of an agency between the 
releasee and a third party. Shannon 
v. Horton, 168 App. Div. 953, 153 NYS 
436. (4) To show mistake on the 
part of the releasor as to the purpose 
of the consideration money paid for 
the release. Arbutina v. Pittsburg 


Contracting Co., 168 App. Div. 280, 
153 NYS 1027. (5) Other evidence 
held insufficient. Olshove v. Pere 
Marquette R. Co., 245 Mich. 369, 222 
NW 71; Nielsen v. Portland Gas, 
ete: Co, 76 Or: 05; 147 P55. 

44. Schweikert v. John R. Davis 
ne tes Co., 147 Wis. 242, 133° NNW 

45. Chicago, etc., R. Co. v. Wilcox, 


116 Fed. 913, 54 CCA “447, 


46. Gooduecar v. -Dawis; 
392, 247 P 446. 


47. Chicago, etc., R. Co. v. Wilcox, 
116. Fed. 913; 54 CCA 147. 


48. Chicago, etc., R. Co. v. Wilcox, 
supra. 


49. 
34—41. 


50. U. S.—Great Northern R. Co. 
v. Reid, 245 Be 86, 157 CCARS2s 


82 Colo. 
380, 260 P 97; Colorado Springs, ete., 
R. G2. Vv. Huntling, 66> Colo. 515, 181 
i 


Minn.—Rosenberg v. Nelson, 145 
Minn. 455, 177 NW 659; Winter v. 


Great Northern R. Co., 118 Minn. 487, 
136 NW 1089. 


121 Kant 


Effect of fraud see supra §§ 


Miss.—-Alabama, ete., Co 
Kropp, 129 Miss. 616, 92 S mae 

N. D.—Pope v. Bailey-Marsh Co., 
29 IN. D. 355, 151 INW 138: 

Okl.—Midland Valley R. Co. v. 
Clarks 78) OKI ie2 0) | 20 80 al 8/4 eats 


Vv. 


— 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 107] 


Louis, ete., R. Co. v. Chester, 41 Okl. 
369, 138 P'150. 


Va.—Northwestern Nat. Ins. Co. v. 
Cohen, 138 Va. 177, 121 SE 507; Flow- 
ers v. Virginian R. Co., 135 Va. 367, 
116 SE 672. 


Wash.—Cortez v. Spokane Interna- 
tlonal- Re Co., 112 Wash. 289; 191. Pp 
820; Reynolds v. Day, 93 Wash. 395, 
161 P 62; Nath v. Oregon R., etc., -Co., 
72 Wash. 664, 131 P 251. 


Wis.—Hanley v. Hines, 176 Wis. 
252, 186 NW 602; Kenese vy. Cudahy 
Bros. Co., 167 Wis. 378, 167 NW 750; 
Bessey v. Minneapolis, ete. R. Co., 
154 Wis. 334, 141 NW 244; Schweik- 
ert v. John R. Davis Lumber Co., 147 
Wis. 242, 133 NW 136; Demark v. 
Milwaukee Electric R., etc., Co., 142 
Wis. 624, 126 NW 13; Schiefelbein v. 
Fidelity, ete., Co., 139 Wis. 612, 120 
NW 398. 


[a] Same evidence as in actions 
to set aside deeds.—(1) The rule as 
to the evidence required to set aside 
a release for fraud is the same as in 
actions to set aside deeds of real es- 
tate. Kruger v. Smith, 82 Colo. 380, 
260 P 97. (2) Sufficiency of evidence 
PEE fraud as to deeds see Deeds 

54. 


[bd] Sole testimony of the releasor 
(1) given several years after the ex- 
ecution of the release, and contradict- 
ed by disinterested witnesses, is in- 
sufficient. Alabama, etc., R. Co. v. 
Kropp, 129 Miss. 616, 92 S 691. (2) 
If the sole evidence to establish fraud 
is the statement of the releasor that 
he did not understand the document 
which he signed, itis insufficient to 
impeach the release. Miller v. Paine 
Lumber Co., (Wis.) 227 NW 933. 


[ec] Circumstantial evidence may 
be sufficient to prove fraud, without 
requiring proof by the party seeking 
to avoid the release of a direct con- 
nection between the party making the 
misrepresentations and the releasee. 
Wilson v. San Francisco-Oakland Ter- 


minal OR Co., 7485 Cal-Ac#343, 191) P 
975. 
{d] Evidence held sufficient to 


show fraud or misrepresentation in 
obtaining release: (1) Misrepresen- 
tation that the release was a receipt. 
Farwark v. Chicago, etc., R. Co., 202 
Iowa 1229, 211 NW 875; Ballard v. 
Kansas City, etc., R. Co., 95 Kan. 343, 
148 P 764; New Bell Jellico Coal Co. 
v. Oxendine, 155 Ky. 840, 160 SW 737; 
Barriger v. Ziegler, 241 Mich. 83, 216 
NW 417; Winter v. Great Northern 
R. Co., 118 Minn. 487, 136 NW 1089; 
Ensler v. Missouri Pac. R. Co., (Mo.) 
23 SW (2d) 1034; Hornstein v. Alpha 
Portland Cement Co., (Mo. A.) 18 SW 
(2d) 121; Reddick v. Union Electric 
Light, ete., Co., 210 Mo. A. 260, 243 SW 
382; Hall v. Kansas City Southern R. 
Co., (Mo. A.) 209 SW 582; Porter v. 
United R. Co., 165 Mo. A. 619, 148 SW 
162; Palmer v. Tomlin, 104 N. alg de 215, 
at AN? Magan Vv. New Jersey Cent. 
R. Co., 94 N. J. L. 454, 111 A 32; Low 
v. Dyer, 196 App. Div. 346, 187 NYS 
463; Brazille v. Carolina Barytes Co., 
157 N. C. 454, 73 SE 215; Chicago, 
etc., R. Co. v. Green, (Tex. Civ. A.) 
135 SW 1031; Miller v. Paine Lum- 
ber Co., (Wis.) 227 NW 938. (2) Mis- 
representation as to future employ- 
ment of releasor. St. Louis, etc., R. 
Co. v. McCrory, 2 Ala. A. 531, 56 S 
§22-) Smith v.)St. Louis, ete: R:.. Coz 
95 ekKiant 451, 148 PP 759; -Texas,! ete, 
R. Co. v. Thompson, (Tex. Civ. A.) 1 
SW (2d) 938 [aff (Commn. A.) 12 SW 
(2d) 963]; Orange, etc., R. Co. v. Ta- 
tim. Coexa Civ. AS) 261 Sw 421; 
Atchison, ete., R. Co. v. Skeen, (Tex. 
Civ. A.) 174 SW 655. (3) Misrepre- 
sentation by releasee’s physician as 
to seriousness or nature of releasor’s 
injuries and time of his recovery. 
- Chicago, etc., R. Co. v. Smith, 128 Ark. 


RELEASE 


223, 198 SW 791; Indiana Steel, etc., 
Co, v. Studes, 187 Ind. 469, 119 NE 2. 
WAT eapA ‘Minneapolis, 'ete., R. Co., 
148 Minn. 325, 181 NW 848; Horn- 
stein v. Alpha Portland Cement Con 
(Mo. A.) 18 SW (2d) 121; Loveless 
v. Cunard Min. Co., (Mo. A.) 201 SW 
375; Hardy v. Manchester St. R., 77 
N. H. 23, 86 A 257; Quapaw Min. Co. 
Vv. Cogburn, 78 Ok1. 22750 190NP 4168 
St. Louis, ete., R._€o., v. Reed, 37 Okl. 
350, 132 -P 355; Missouri, etc., .R. 
Co. v. Ellison, (Tex. Civ. A.) 185 SW 
1020. (4) Misrepresentation by re- 
leasee’s agent as to physician’s state- 
ment regarding releasor’s injuries. 
Quapaw Min. Co. v. Cogburn, 78 Okl. 
227, 190 P 416; Smith v. Rhode Island 
Co; 39 R--+ 146, 98 A 1. -(5) Other 
evidence held sufficient. Riggs v. 
Gillespie, 241 Fed. 311, 154 CCA 191 
[rev 229 Fed. 760]; Southern Pac. Co. 
v. Gastelum, (Ariz.) 283 P 719; Pa- 
cific Gas, etc., Co. v. Almanzo, 22 Ariz. 
431, 198 P 457; Newsum Auto Tire 
Vulcanizing Co. v. Shoemaker, 173 
Ark.) 872, 2940 SW 113). St. “Houis: 
Cte RR. Cos fv. .Rellly,, 
161 SW 1052; St. Louis, ete., R. Co. 
v. Hambright, 87 Ark. 614, 113 SW 
803; Capital F. Ins. Co. v. Montgom- 
ery, 81 Ark. 508, 99 SW 687; St. Louis, 
etc., R. Co. v. Brown, 73 Ark. 42, 83 SW 
332; Industrial Life, ete., Ins. Co. v. 
Simmons, 41 Ga. A. 195, 152 SE 263; 
Chicago, etc., R. Co. v. Jennings, 217 


Ill. 494, 75 NE 560; Reitz v. Yellow 
Cab -Co., 248 Til. A. 287; Smith v. 
People’s) i.) Ins: \Co.,.-212) Til =A. 37% 


Old Colony L. Ins. Co. v. Graves, 200 
Ill. A. 71; Huddleston v. Henderson, 
181 Ill. A. 176; Wheeler, etc., Mfg. Co. 
v. Barr, 131 Ill. A. 653; Kelly v. Chi- 
cago, ete., R. Co., 138 Iowa 273, 114 
NW 536, 128 AmSR 195; Rauen v. 
Prudential Ins. Co., 129 Iowa 725, 106 
NW 198; Coral Ridge Clay Products 
Co. v. Collins, 181 Ky. 818, 205 SW 
958; Houston, etc., Co. v. Bain, 157 
Ky. 623, 163 SW 765; Lax-Fos Co. v. 
Rowlett, 144 Ky. 690, 1389 SW 836; 
Southern R. Co. v. Brewer, 108 SW 
936, 32 KyL 1374; Louisville, ete., R. 
Co. v. Helm, 121 Ky. 645, 89 SW 709, 
28 KyL 603; Bliss v. New York Cent. 
etc., R. Co., 160 Mass. 447, 36 NE 65, 
389 AmSR 504; Kowatch v. Pittsburgh 
Constr. Co.,.130 Minn. 174, 153 NW 
326; Cox v. Edwards, 126 Minn. 350, 
148 NW 500, AnnCas1915D 491; Pet- 
terson v. Butler, 123 Minn. 516, 144 
NW 407; Mah-Eng-Aunce v. Anund- 
sen, 110:Minn. 488, 126 NW 1386; 
Schus v. Powder-Simpson Co., 85 
Minn. 447, 89 NW 68, 69 LRA 887; 
Scott v. American Mfg. Co., (Mo. A.) 
20 SW (2d) 592; Houghtaling v. Ban- 
field, (Mo. A.) 8 SW (2d) 1023; Hub- 
bard v.-Lusk, (Mo. A.) 181 SW 1028; 
Graham v. Weber, 79 N. H. 393, 109 
A 717; Wheeler v. Metropolitan Stock 
Hxch., 72 N. H. 315, 56 A 754; Cresh- 
koff v. Schwartz, 53 Misc. 576, 103 
NYS 782; Causey v. Seaboard Air 
Tine' RCo.) 166 Ne" Crd; 31) SHOT 
LRAI1915E 1185, AnnCasl1916C 707; 
Chicago, ete., R. Co. v. Cotton, 62 Okl. 
168, 162 P 763; Woods v. Wikstrom, 
67 Or. 581, 135 P 192; Gordon v. Great 
Atlantic, ete., Tea Co., 243 Pa. 330, 90 
A 78; Hearn v. Hearn, 24 R. I. 328, 
03 A 95; Houston, etc., R. Co. v. Bright, 
(Tex. Civ. A.) 156 SW 304; Gulf, etc., 
RiCo..v, Huyett, 49 Tax. Civ. A. 395; 
108 SW 502; Chicago, ete., R. Co. v. 
Cain, 37 Tex. Civ. A. 531, 84 SW 682; 
International, etc., R. Co..v. Shuford, 
36 Tex. Civ. A. 251, 81 SW 1189; In- 
ternational, etc., R. Couey: Harris, 
(Tex. Civ. 7) 65 SW 885 [aff 95 Tex. 
346, 67 SW 315]; Miller v. Spokane 
International En CO Saag VWVASD. eal, 
143 P 981; Mattson v. Eureka Cedar 
Lumber, etc., Co., 79 Wash. 266, 140 
TEs 


[e] “The mere circumstance of the 
release not being readto . . . [the 


110 Ark. 182, 
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releasor] would not convict . 

[the releasee] of fraud in procuring 
it.” Ralston v. Philadelphia Rapid 
Tronste Cox 267 Pa, 257, 110 A329; 


{f] Evidence held insufficient to 
show fraud or misrepresentation in 
obtaining release.—(1) Misrepresen- 
tation that the release was a receipt. 
Columbus Electric, ete., Co. v. Downs, 
214 Ala. 104, 106 S 593; Texas Co. v. 
Williams, 178 Ark. 1100, 18 SW (2d) 
309; Florida Hast Coast R. Co. v. 
Thompson, 93 Fla. 30, 111 S 525; Bor- 
den v. Sandy River, etc., R. Co., 111 
Me. 272, 88 A 972; McKenney v. Bos~ 
ton) HiER) Co: 259 Mass. 28, 155 NE 
788; Anderson yv. Meyer Bros. Drug 
Co., 149 Mo. A. 554, 1830 SW 829; Fer- 
nandez v. Manila Electric R., etc., Co., 
14 Philippine 274; Probate Ct. v. En- 
right, 79 Vt. 416, 65 A 530; Kenese v. 
Cudahy Bros. Co., 167 Wis. 378, 167 
NW 750; Bessey v. Minneapolis, etc., 
R. Co., 154 Wis. 334, 141 NW 244. 
(2) Fraudulent repr esentations by re- 
leasee’s physician as to releasor’s con- 
dition or recovery. Nason v. Chica- 
ZOmetci Rr Ooy 140 Iowa 533, 118 NW 
751; Kilmartin v. Chicago, ete. R. 
Co., 1837 Iowa 64, 114 NW 522; Miller 
v. Empire Gas, etc., Co., 108 Kan. 124, 
193 P 896; Barrett v. Lewiston, etc., 
R. Co., 110 Me. 24, 85 A 306; Walsh 
v. Fore River Shipbuilding Co., 230 
Mass. 89, 119 NE 680; Fitzpatrick v. 
Chicago, ete., R. Co., 121 Minn. 370; 
141 NW 485; Alabama, ete., R. Co. 
v. Turnbull, 71 Miss. 1029, 16 S 346; 
Pass v. McClaren Rubber Co., 198 N: 
C. 123,150. SE: (709; Chicago, etc, R 
Co. v. Perkins, 115 Ok. 2335242) P 535; 
Davis v. Higgins, 95 Okl. 32, 217 P 
193; Texas Midland R: Coun, ‘Wilson, 
(Tex. Civ. -A.) 263 SW 1109. ~ (3) 
Fraudulent concealment by releasee’s 
physician as to releasor’s condition. 
Seymour vy. Chicago, etc., R. Co., 181 
Iowa 218, 164 NW 352. (4) False 
statement by releasee’s agent as to 
physician’s statement regarding re- 
leasor’s condition. Owens v. Nor- 
wood White Coal Co., 157 Iowa 389, 
138 NW 483, 183 NW 716. (5) Mis- 
representation as to future employ- 
ment of releasor. Garcia v. Califor- 
nia Truck Co., 183 Cal. 767, 192 P 708; 
Texas Midland R. Co. v. Wilson, (Tex. 
Civ. A.) 263 SW 1109. (6) Other evi- 
dence held insufficient. De Lisi v. 
Booth, 271 Fed. 47; Great Northern 
R. Co. v. Reid, 245 Fed. 86, 157 CCA 
382; Shook v. Illinois Cent. R. Co., 
115 Fed. 57, 52 CCA 651; The Annie 
L. Mulford, 107 Fed. 525; Magnolia 
Petroleum Co. v. McFall, 178 Ark. 596, 
12) ISIW: {C205 Tos Denver. eter, Ray Cos 
vy. Sullivan,) 21> Colos) 302, 410 Pa501e 
Clark v. American Bridge Co., 180 Ill. 
A. 134; Miller. v. St. Louis, ete., R. 
Co., 176 Ill. A. 439; Wheeler, etce., 
Mfg. Co. v. Barr, 131 Ill. A. 653; Hart- 


leyiven Chicago, 6tc. R: (Co; Ligaen: 
ALe277e Path 214 Wik 78) 73s NIB SoS ie 
Nason v. Chicago, etc., R. Co., 140 


Iowa 533, 118 NW 751; Carter Coal 
Co: “v.. Collins) - 1162) Ky815; 1 738 Siw 
143; Borden v. Sandy River, etc., R- 
Co., 110 Me. 327, 86 A 242; Hammond 
v. New York; etc., R. Co., 128 Md. 
442, 97 A 1011; Spitze v. Baltimore, 
etc., R. Co, 75 Md. 162,°23 A) 307,32 
AmSR_ 378; Willett v. Herrick, 
(Mass.) 155 NE 589 [certiorari den 
275 U. S. 545 mem, 48 SCt 83 mem, 
72 L. ed. 417 mem]; Olshove v. Pere 
Marquette R. Co., 245 Mich. 369, 222 
NW 771; Johnson v. Madson, 171 
Minn. 499, 214 NW 477; Carlson v. 
Elwell, 128 Minn. 440, 151 NW 188; 
McCall v. Bushnell, 41 Minn. 37, 42 
NW 545; Woosley v. Wells, (Mo.) 
281 SW 695; McFarland v. Missouri 
Pac. R. Co., 125 Mo. 2538, 28 SW 590; 
Thompson v. Kansas City, ete., Co., 
(Mo. A.) 27 SW (2d) 58; Reed v. John 
Gill, ete., Co., 201 Mo. A. 457, 212 SW 
43; Hoboken Ferry Co. v. Baldwin, 
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sonable certainty,®! and beyond reasonable contro- 
versy;°2 and various other and similar expressions 
It is further held that the evi- 
dence must establish the fraud beyond a reasonable 
doubt,*°* and that evidence based on suspicion®® or on 
mere surmise and conjecture,°® or on inference®’ will 
While there is authority to the contra- 
ry,°® the weight of authority is to the effect that a 
preponderance of the evidence is sufficient to set 
aside a release on the ground of fraud.°® 


have been used.°? 


not suffice. 


5b8UN.. J. Hae 36, 43 A 417; “Griffith v. 
American Bridge Co., 157 App. Div. 
264, 142 NYS 199; Shaw v. Delaware, 


etes, R.2Cosfi26 App. Divs 210; 110 
NYS 3862; Myers v. Metropolitan L. 
Inss Coz 62) <App. Divs S72 a1 NYS 
157; Szymanski v. Chapman, 45 App. 


Div. 369,.61 NYS 310;) Dorwin. -v: 
Westbrook, 86 Hun 363, 338 NYS 449; 
Williams v. Wilson, 18 Misc. 42, 40 
NYS 1132 [rev 17 Misc. 317, 40 NYS 
350]; Massey v. North Carolina Pub- 
ine Serve Cog-1964NeC. 2994 145 SH 
561; Pope v. Bailey-Marsh Co., 29 N. 
1D). 355, 16 NW?) 18 Keys. v.. Hans- 
come, 288 Pa. 389, 135 A 860; Horsey 
Vee @lanorowy 280r Pas SLoyw 2A Git 
In re Miller, 279 Pa. 30, 123 A 646; 
De Douglas v. Union Tract. Co., 198 
Pa. 430, 48 A 262; Pennsylvania R. 
Co. v. Shay, 82 Pa. 198; Baranski v. 


Wilmsen, 56 Pa. Super. 153; Jacobs 
v. Gilbert, (R. I.) 115 A 542; Chat- 
tanooga R., etc., Co. v. Glaze, 146 


Tenn. 49, 239 SW 394; Chicago, etc., 
R. Co. v. Williams, 44 Tex. Civ. A. 
168, 99 SW 141; Southwestern Tel., 
ete., Co. v. James, 41 Tex. Civ. A. 560, 
91 SW 654; Reynolds v. Day, 93 
Wash. 395, 161 P 62; Nath v. Oregon 
R., etesCo., 72 Wash. 664, 131 P 251; 
Garver v. Great Northern R. Co., 56 
Wash. 519, 106 P 192; Pederson v. 
Seattle Cons. St. R. Co., 6 Wash. 202, 
33 P3511; 34 P 665; Granger v. Chi- 
cago, “ete.,, Ri Co., 194 Wis. 51, 215 
NW 576; Hanley v. Hines, 176 Wis. 
252, 186 NW 602; Demark v. Mil- 
waukee Electric R., etc., Co., 142 Wis. 
624, 126 NW $13; Schiefelbein v. Fi- 
délity;, etc., Co., 139 Wis. 612, 120 NW 
398; Crook v. Stephen, 5 Bing. N. Cas. 
688, 35 ECL 368, 1382 Reprint 1265; 
Herbert v. Pigott, 2 Cromp. & M. 384, 
149 Reprint 809; Arton v. Booth, 4 
Moore ©. P. 192, 16 ECL: 373; Jones 
v. Herbert, 7 Taunt. 421, 2 ECL 428, 
129 Reprint 168; Arkles v. Grand 
Trunk R. Co., 5 OntWN 462, 25 Ont 
WR 456. See Rumszas v. Chicago, 
ete., Ri"Co!,-196 Tll:- A, -41. 


{g] Evidence held sufficient to 
show procurement of release without 
frand.—Central of Georgia R. Co. v. 
Garner, 219 Ala. 441, 122 S 429; Tread- 
way v..St. Louis, etc., R. Co., 127 Ark. 
211, 191 SW 930; Heideman v. Chica- 
26; -ete,-; Tract, .Co., 171) Ill. A. 490; 
Newcomb v. Payne, (Mo.) 250 SW 
553; Davis v. H. P. Cummings Constr. 
Go;, 32° -N. HH." 87; 129 A?729;. Berris 
v. Ferris, 34 App. Div. 144, 54 NYS 


523; Scarrow,. v. Gummer, 13 OntWR 
608; Huggard vy. Ontario Land Co., 1 


Sask. L. 526. 

51. Winter v. Great Northern R. 
Co., 118 Minn. 487, 186 NW 1089. 

52. Pope v. Bailey-Marsh Co., 29 
ING PID 9355,2 15a NW? 185) Hanley. vs 
Hines, 176 Wis. 252, 186°*NW 602; 
Kenese v. Cudahy Bros. Co., 167 Wis. 
378, 167 NW 750; Bessey v. Minne- 
apolis, etc., R. Co., 154 Wis. 334, 141 
NW 244; Schweikert v. John R. Davis 
Lumber Co., 147 Wis. 242, 133 NW 
136; Demark v. Milwaukee Electric 
R., ete., Co., 142 Wis. 624,'126 NW. 
13; Schiefelbein v. Fidelity, etc., Co., 
139 Wis. 612, 120 NW 398. 


53. See cases infra this note. 


{a] Other expressions.—(1) Clear. 
Crook.v. Stephen, 5 Bing. N. Cas. 688, 


RELEASE 


35 ECL 368, 132 Reprint 1265; Arton 
v. Booth, 4 Moore C. P. 192, 16 ECL 
373. (2)° Satisfactory. Lomax” 9 “v- 
Southwest Missouri Hlectric R. Co., 
119 Mo. A. 192, 95 SW 945. (3) Clear 
and satisfactory. Columbus Electric, 
ete., Co. v. Downs, 214 Ala. 104, 106 
S 598; Western R. Co. v. Arnett, 137 
Ala. 414, 34 S 997; Hancock v. Black- 
well, 139 Mo. 440, 41 SW 205; Peder- 
son v. Seattle Cons. St. R. Co., 6 Wash. 
202,03) Posotee ster Oboe U4) Clear, 
satisfactory, and convincing. Haniey 
v. Hines, 176 Wis. 252, 186 NW 602; 
Kenese v. Cudahy Bros. Co., 167 Wis. 
378, 167 NW 750. (5) Clear and dis- 
tinct. Fivey v. Pennsylvania R. Co., 
67 _N. J. Li 627, 52 A 472, 91 AmSR 
445. (6) Clear and precise. Horsey 
Vaciaroro: 6 bas Distress 'ConiGo7 4 CT) 
Clear, precise and indubitable. Den- 
ver, etc., R. Co. v. Ptolemy, 69 Colo. 
69, 169 P 541; In re Miller, 279 Pa. 
30, 123 A 646; Leonard v. Coleman, 
273. Pa. 62, -116\5A> 5505) Gordons ¥. 
Great Atlantic, ete., Tea Co., 243 Pa. 
330, 90 A 78; Spritzer v. Pennsylvania 
R. Cox 226 Pal 166,°74A 25659 Hicks 
v. Harbison-Walker Co., 212 Pa. 437, 
61 A 958; Clayton v. Consolidated 
Tract. Co., 204 Pa. 536, 54 A 332; De 
Douglas v. Union Tract. Co., 198 Pa. 
430, 48 A 262; Bierer’s App., 92 Pa. 
265; Pennsylvania R. Co. v. Shay, 82 
Pa. 198; Baranski v. Wilmsen, 56 Pa. 
Super. 153. (8) Clear, convincing, 
and indubitable. Alabama, etc., R. 
Co.. Vv. ‘Turnbull;\71° Miss. 1029, -16 S$ 
346. (9) Clear, unequivocal, and con- 
vineing. Lion Oil Refining Co. v. 
Albritton, 21 F. (2d) 280; Chicago, 
ete., R. Co. v. Wilcox, 116 Fed. 913, 54 
COAMLAT: (10) Clear, cogent, and 
convineing. Dovich v. Chief Cons. 
Min, Co., 53 Utah 522, 174 P 627; Wal- 


lace v. Skinner, 15 Wyo. 233, 88 P 221. 
(11) Clear, cogent, substantial, and 
convincing. Florida East Coast R. 


Co. v.. Thompson, 93-Fla, 30, 111 § 525. 
(12) Strong and convincing. Petter- 
son v. Butler, 123 Minn. 516, 144 NW 
407. (13) Clear, strong, and con- 
yineing. St.. -Louis,: ete. Riv Co. ve 
Bruner, 52 Okl. 349, 152 P1103. (14) 
The strongest and clearest. Rose v. 
West Philadelphia R. Co., 9 Pa. Cas. 
318, 12 A 78. (15) Definite and dis- 
tinet. Ralston v. Philadelphia Rapid 
Transit. Co.,..26%= Pa. 25.7) 1d OAc 329% 
(16) Fairly tending to show fraud. 
Nielsen v. Portland Gas, ete., Co., 76 
Or, 505, 147 P 554. (17) Trustworthy 
evidence consistent with proved or 
undisputed circumstances. Borden v. 
Sandy River, etc., R. Co., 110 Me. 327, 
86 A 242; Valley v. Boston, etc., R. 
Co., 103 Me.,.106, 68 A 636... (18) A 
very strong case. Arton v. Booth, 4 
Moore C. P. 192; 16 ECL, 3%3:; Jones 
v. Herbert, 7 Taunt. 421, 2 HCL 428, 
129 Reprint 168. 

54. Leonard y. Coleman, 273 Pa. 
62, 116 A 550; Horsey v. Ciaroro, 3 
Pa. Dist. & Co. 657. 

55. Rose v. West Philadelphia R. 
€o., 9 Pa. Cas; 318, 12: A 78: 

56. Lomax v. Southwest Missouri 
Electric R. Co., 119 Mo. A. 192, 95 SW 
945. ' 

57. Arton v.. Booth, 4 Moore C. P. 
Ose Om Le oiioguees 


58. Chicago, ete., R. Co. v. Wilcox, 


[§ 108] (6) For Duress.®° 
the ground of duress or coercion in its procurement, 
the evidence must be clear and convincing’! beyond 
reasonable controversy ;®? but it has also been held 
that a preponderance of the testimony is required.°* 


[§ 109] (7) For Undue Infiuence.°* 
release on the ground of undue influence in its pro- 


curement, the evidence must be clear and convine- 
ing®> beyond reasonable controversy.°® 


[§§ 107-109 


To avoid a release on 


To avoid a 


it has been 
116 Fed. 913, 54 CCA 147. 


59. st , By Cone 
Bearden, 107 Ark. 363, 155 SW 499. 
Ill.—Chicago, ete Co. v. Jen- 


nings, 114 Ill. A. 622 Cait 217 Ill. 494, 


75 NE 560]. 


Iowa.—Farwark v. Chicago, etc., R. 
Cote 2020 Lowa i229; 2 1d NW Sia. 
Wangen vy. Upper Iowa Power Co., 185 
Iowa 110, 169 NW 668. 


Mo.—Haneock v. Blackwell, 139 Mo. 
440, 41 SW 205. 


Nebr.—Blaha v. Chicago, 
Co., 2380 NW 453; 
Electric Light, etc., 
157 NW 921. 


N. Y.—lLynch v. Figge, 
Div. 92, 192 NYS 873. 


Okl.—St. Louis, ete., R. Co. v. Bru- 
ner, 61. OK. 313), 161: P1788: 


Tex.—Atchison, ete, R. 
Skeen, (Civ. A.) 174 SW 655. 


And see cases infra this note. 


[a] In Montana, under a statute 
providing that in civil cases, ‘when 
the evidence is contradictory, the de- 
cision must be made according to the 
preponderance of the evidence,” fraud 
in the procurement of a release may 
be established by a bare preponder- 
ance of the evidence. Koerner v. 
Northern Pac. R. Co., 56 Mont. 511, 
L860) 337, soos 

{b] Rule limited to the trial of 
the issue of fraud before a jury 
Hancock v. Blackwell, 139 Mo. 440, 41 
SW 205. 
ye 4 Effect of duress see supra § 

61. 
Re 
13. 


Ctex gehts 
Perry v. Omaha 
Co., 99 Nebr. 730, 


200 App. 


Cox sv: 


Demark vy. Milwaukee Electric 
ete., Co., 142 Wis. 624, 126 NW 


[a] Evidence held sufficient to 
show duress or coerciou.—Coral Ridge 
Clay Products Co. v. Collins, 181 Ky. 
818, 205 SW 958. 


[b] Evidence held insufficient to 
show duress or coercion.—Naretti v. 
Seully, 133 Fed. 828 (fear of impris- 
onment); O’Flynn v. New York Cent., 
ete., R. Co., 188 NYS 929; Demark v. 
Milwaukee Plectriec R., ete., Co., 142 
Wis. 624, 126 NW 13. 


62. Demark v. Milwaukee Electric 
R., etc., Co., 142 Wis. 624, 126 NW 
A biake 

63. Williams v. Thomas, 58 Mont. 


576, 194 P 500. 


64. Effect of undue influence see 
Supra § 44. 


65. Demark vy. Milwaukee Electric 
R., etc., Co., 142 Wis. 624, 126 NW 13. 
[a] Evidence held sufficient to 


show undue infiuence.—Riggs v. Gil- 
lespie, 241 Fed. 311, 154 CCA 191 [rev 
229 Fed. 760];. Causey v. Seaboard 
Air Line R. Co., 166 N. C. 5, 81 SE 917, 
LRAI1915E 1185, AnnCas1916C 707. 


[b] Evidence held insufficient to 
show undue influence.—Johnson v. 
Madson, 171 Minn.. 499, 214 NW 477; 
Demark v. Milwaukee Electric R., etc., 
Co., 142 Wis. 624, 126 NW 13; Arkles 
v. Grand Trunk R. Co., 5 OntWN 462. 
25 OntWR 456. : 


66. Demark v. Milwaukee Electric 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 109-110] 


held that proof of facts fairly tending to show un- 
conscionable advantage in procuring a release will 
warrant a finding that it is of no effect.°7 


[§ 110] d. As to Other Matters in Issue. 
dition to the particular matters considered in the 
foregoing sections,®*® the weight and sufficiency of 
evidence offered on other matters in issue involving 
releases have been adjudged,°® among them the gen- 
eral fairness of a release,*® the making of an agree- 
ment by the releasee, as part of the consideration for 
the release, to employ the releasor,’! intention to in- 
duce the execution of a release by misrepresenta- 
tion,’? reliance by the releasor, in signing the release, 
on misrepresentations,’® innocent misrepresentation 


a ete., Co., 142 Wis. 624, 126 NW 


67. Nielsen v. Portland Gas, etc., 
COs UG Oi HOS; BIA 1 aay:s 


[a] Evidence held sufficient to 
show undue or unconscionable advan- 
tage.—Nadeau v. Maryland Casualty 
Co., 170 Minn. 326, 212 NW 595 (ad- 
vantage of releasor’s mistake); Hub- 
bard v. Lusk, (Mo. A.) 181 SW 1028; 
McGrail v. Jersey Cent. Tract. Co.. 84 
INES ee Qh 6 la O47 Ane se St owls 
Southwestern R. Co. v. Thomas, (Tex. 
Civ. A.) 244 SW 839 (advantage of 
doctor’s misstatement as to releasor’s 
injury). 

[b] Evidence held insufficient to 
show unconscionable advantage.— 
Borden v. Sandy River, ete., R. Co., 
110 Me. 327, 86 A 242. 


68. See supra §§ 102-109. 

69. See cases infra this section. 

70. See cases infra this note. 

[a] Evidence held to show release 
fair, deliberate, and well advised.— 


South Covington, etc. St. R. Co. v. 
Wingate, 164 Ky. 250, 175 SW 345. 

[b] Evidence held to show release 
unfairly and inequitably procured.— 
Munnis v. Northern Hotel Co., 237 Ill. 
Aw 50°. Atchison,-ete., R. Co. v: Peck, 
MOpisane v4c3ae 100) 54: 

71. Baker v. Grand Trunk R. Co., 
11 OntWN 248. 

[a] Evidence held insufficient to 
show the making of such an agree- 
ment. Baker v. Grand Trunk R. Co., 
11 OntWN 248. 


72. See cases infra this note. 
[a] Evidence held sufficient to 
show intention.—State v. Trimble, 


(Mo.) 23 SW (2d) 162; 

Re O OM Wena uuu Chexe, Civ. AM) 26) 

SW -421;) Missouri, ete., R.—Co. -v. 

Haven, (Tex. Civ. A.) 200 SW 1152. 
73. See cases infra this note. 


[a] Evidence heid to show reli- 
ance.—Indiana Steel ete, Co. v. 
Studes, 187 Ind. 469, 119 NE 2; Mal- 
loy v. Chicago Great Western R. Co., 
185 Iowa 346, 170 NW 481; State v. 
Trimble, (Mo.) 23 SW (2d) 162; Tex- 
as, ClG), ok: CoO. ev-a el hompson, (Tex. 
Civ. A.) 1 SW (2d) 938 [aff (Commn. 
A.) 12 SW (2d) 963]. 


[b] Evidence held insufficient to 
show reliance.—Plews y. Burrage, 19 
F. (2d) 412; Hardister v. St. Louis, 
Clceik. COs) LUSTATE Doo LT Si) 9tS: 
Fitzpatrick v. Chicago, ete, R. Co., 
121 Minn. 370, 141 NW 485. 


74, Bingham v. Chicago, etc. R. 
Co., 148 Minn. 316, 181 NW 845. 


[a] Evidence held to show inno- 
cent misrepresentation as to the re- 
leasor’s injuries, inducing his execu- 
tion of the release. Bingham v. Chi- 
cago, etc., R. Co., 148 Minn. 316, 181 
NW 845. 


75. Smallwood v. 


Orange, etc., 


St. Louis-San 


RELEASE 


In ad- 


ters.®° 


Francisco R. Co., 217 Mo. A. 208, 263 
SW 550. 

[a] Evidence held sufficient to 
show knowledge. Smallwood vy. St. 
Louis-San Francisco R. Co., 217 Mo. 
A. 208, 263°SW 550. 


76. See cases infra this note. 
[a] Evidence held to show releasor 
negligent: (1) In signing the release 


without any request or demand that 
it be read or explained to him. 
Woosley v. Wells, (Mo.) 281 SW 695; 
Hall v. Kansas City Southern R. Co., 
(Mo. A.) 209 SW 582. (2) In rely- 
ing on misrepresentation by the re- 
leasor’s agent as to a _ physician’s 
statement regarding the releasor’s 
condition. Hardister v. St. Louis, 
CLR COp LO mwATIS 9D aaj o VERO Loe 


[b] Evidence held to show releas- 
or not negligent in failing to have 
the release read to him. Farwark v. 
Chicago, ete., R. Co., 202 Iowa 1229, 
211 NW 875; ‘Chicago, ete!, R. Cou ve 
Green, (Tex. Civ. A.) 1385 SW 1081. 


77. West v. Seaboard Air Line R. 
Co., 154 N. C. 24, 69 SE 676. 


[a] Evidence held to show no no- 
tice to the releasee of the releasor’s 
mental incapacity. West v. Seaboard 
Air’ Line R: Co., 154 N. C. 24, 69 SH 
676. 


78. See cases infra this note. 
[a] Evidence held to show ratifi- 


cation.—_Rumszas y. Chicago, etc., R. 
Cor Lo 6 il Ae se 


[b] Evidence held to show no rati- 
fication. Rau v. Robertson, (Mo.) 260 
SW 751; Smith v. Rhode Island Co., 
Oo Evemls Fk4 On 20 St eAs al, 


79. See cases infra this note. 


[a] Evidence held insufficient to 
show a fiduciary or confidential rela- 
tion between the releasor and other 
parties involved. Comstock v. Liv- 
ingston, 210 Mass. 581, 97 NE 106; 


‘Hall v. Kansas City Southern R. Co., 


(Mo. A.) 209 SW 582; 
279 Pa. 30, 123 A 646. 


30... -St.-4uouis, xete:, Ro Co. vi 
Crory, 2° Ala. A. 531, 56 S 822. 

[a] Evidence held to show reason- 
able promptness.—St. Louis, etc., R. 
Gow va MeCrory, 72 Ala. AY 531,756 S 


In re Miller, 


Mc- 


$22. 

81. St. Louis, etc. R. Co. v. Mc- 
Crory, supra. 

[a] Evidence held sufficient to 


show uselessness of tender.—St. Lou- 
is, etc., R:. Co. v. McCrory, 2 Ala. A. 
531, 56 S 822. 

82. See cases infra this note. 

[a] Evidence held to show full 
satisfaction, and not merely satisfac- 
tion of a claim under Workmen’s 
Compensation Act. Middaugh v. Des 
Moines Ice, ete., Co., 184 Iowa 969, 169 
NW 395. 

[b] Evidence held to show partic- 
ular claim covered by release.— 


[53° Coda). 28% 


inducing execution of release,74 knowledge by the re- 
leasee’s agent of the releasor’s mental incapacity,’® 
negligence of the releasor with respect to the re- 
lease,*® notice to the releasee of the releasor’s mental 
ineapacity,’? ratification by the releasor of an im- 
properly procured release,’* the existence of a fidu- 
ciary or confidential relation between parties,’® 
promptness in rescinding a release upon discovery of 
fraud in its procurement,*°® probable refusal of ten- 
der as excusing failure to tender as a condition on 
the right to rescind a release for fraud,*+ the scope 
of a release,®’? the fact or existence of an agency,*? 
authority of an agent to release,** and other mat- 


Barnes v. American China Dev. Co., 
131 App. Div. 40, 115 NYS 703 (sery- 
ices rendered); Hendrickson v. West 
Cache Sugar Co., 64 Utah 479, 231 P 


826 (balance due for services ren— 
dered). 
{c] Evidence held to show partic— 


ular claims not covered by release.— 
Arthur v. Morrow, 131 Md. 59, 101 A 
777 (debt attached); Yeager v. St. 
Joseph Lead Co., (Mo. A.) 12 SW (2d) 
520 (particular injuries); Low v. Dy- 
er, 196 App. Div. 346, 187 NYS 463 
(services rendered); Richards v. An- 


gell, 21 NYS 646 (notes). 
83. See cases infra this note. 
[a] Evidence held sufficient: (1)° 


To show that physicians who inform- 
ed the releasor as to his physical con- 
dition and advised settlement were 
his advisers, acting in his behalf and 
at his request, and not in the employ 
of the releasee. Colorado Springs, 
ete: Rs Co, -v., Huntline  66iColous5ilips 
181 P 129. (2) To ‘show that physi- 
cians who treated the releasor were 
agents and employees of the releasee, 
authorized to treat the releasor and 
advise him regarding the nature and 
duration of his injuries and the prob- 
ability of his recovery. Missouri, 
ete., .R.) Coy vixHaven, (Tex. Civ. A) 
200 SW 1152. (8) To show that a 
person who fraudulently secured from 
a widow a release of all her interest 
in her husband’s estate was not act- 
ing for her, but for the heirs. Mul- 
laney v. Mullaney, 65 N. J. Eq. 384, 
54 A 1086. 


84. Northern Bank, etc, Co. v. 
Schubach, 130 Wash. 338, 227 P 22. 


[a] Evidence held sufficient to 
show authority.—Northern Bank, etc., 
Co. v. Schubach, 130 Wash. 338, 227 P 
Pang 


85. See cases infra this note. 


[a] Evidence held sufficient to 
show: (1) That a release was a true 
record of the actual agreement of 
the parties. Cormier v. Worcester 
Cons. St. RR. Co: 233 ‘Mass: 19377 12'5 
NE 549. (2) No knowledge by a 
principal, when he executed a release 
to his agent, that the latter had sold 
the principal’s property for more than 
he. ‘represented to (the) principal: 
Hawker v. Worley, 33 F. (2d) 491 
[certiorari den 289 U. S. 605 mem, 50 
SCt 88 mem, 74 L. ed. 649 mem]. (3) 
That a written release in settlement 
of damages by fire was modified by 
a contemporaneous written agree- 
ment that the releasor should have, 
in addition to the sum provided for, 
the amount of an insurance policy on 


the .property destroyed. Farmers’ 
Alliance Ins. Co. v, Hanks, 83 Kan. 
96, 110 P 99. (4) That a representa— 


tion to a releasor by a carrier’s claim 
agent that it was about to go into the 
hands of a receiver was false. Whit— 
low v. St. Louis-San Francisco R. Co., 
(Mo. As) 282 SW 525 — [certiorari 
quashed sub nom. State v. Daues, 316 


For later cases, developments and changes in the law see Annotations, same title and section number. 


1288 [58 C.J.] 


[§ 111] C. Trial—1. In General. 
erning trials in civil actions generally®* apply in ae- 
tions in which releases are involved.** 


[§ 112] 2. Questions for Court or Jury**—a. In 
In accordance with the rules as applied in 
trials generally,’® it is for the jury to determine, 
under proper instructions from the court,®® disputed 


General. 


questions of fact.?+ 


[§ 113] b. Execution and Delivery of Release.” 
release has been established,®* 
whether the delivery of,®* and the genuineness of the 
signature on,®°> a written release have been shown, 


Whether a 


are questions for the jury. 
[§ 114] ce. Consideration.®© 


Mo. 474, 290 SW 425]. 

{b] Evidence held insufficient to 
prove that an agent who had guaran- 
teed certain notes given by customers 
had after the guaranty been released 
by the principal from payment of in- 
terest. Deering v. Porter, 42 Ill. A. 
120. 


86. See Trial [38 Cyc 1238]. 
87. See cases infra §§ 112-121. 


88. Release of surety as question 
for jury see Principal and Surety 8 
358 text and notes 27, 46 [a]. 

89. See Trial [38 Cyc 1536]. 

90. See infra § 120. 

91. See infra §§ 113-118. 

92. Formal requisites 
see supra §§ 5-10. 

93. Ill.—lLusk v. Throop, 189 Ill. 
127, 59 N®, 529 [aff 89 Tl A. 509]; 
Worthey v. Cleveland, etc., R. Co., 2b1 
RY. VAL 585. 


Mass.—O’Neil v. National Oil Co., 
231 Mass. 20, 120 NK 107. 


Mich.—Carlston v. Ryan, 151 Mich. 
93, 114 NW 852. 


Mo.—Hutchcraft v. Laclede Gas- 


generally 


light Co., 282 SW 38; Chalmers v. 
United R. Co., 153 Mo. A. 55, 1381 SW 
903. 


Pa.—Clark v. Lehigh Valley R. Co., 
24 Pa. Super. 609. 

[a] Uncorroborated denial by al- 
leged releasor is sufficient to require 
submission of the question to the ju- 
ry. Clark v. Lehigh Valley R. Co., 
24 Pa. Super. 609; San Antonio, etc., 
R. Co. v. Moya, (Tex. Civ. A.) 173 SW. 
608. ‘ 

[b] Evidence held to warrant sub- 
mission of question to jury.—Sargent 
Co. v. Baublis, 215 Ill. 428, 74 NE 455. 


94. Miller v. Perlroth, 95 Conn. 79, 
110 A 535; Cleveland v. Rothschild, 
132 Mich. 625, 94 NW 184. 

95. Preston v. Western Union Tel. 
Co., 250 Fed. 480 [aff 254 Fed. 229, 
165 CCA 517 (certiorari den 248 U. S. 
585, 89 SCt 182, 63 L. ed. 433)]; Cas- 
tory NV: Bernstein, 2 Cal A. 103, ester 
244, 

96. Consideration generally see su- 
pra §§ 11-23. 

97. Ala.—Tallassee Falls Mfg. Co. 
v. Taunton, 16 Ala. A. 578, 80 S 152 


Ark.—Fitzpatrick v. Hankins, 
Ark. 60, 20°'SW (2d) 309. 

Md.—Morrow vy. Arthur, 
182, 106 A 356. 

Mass.—-Stevens v. Hathorne, 12 Al- 
len 402. 

Mo.—Slinkard v. Lamb Constr. Co., 
(A.) 212 SW 61 [aff 225 SW 3521; 
Bennett v. Himmelberger-Harrison 
Lumber Co., 116 Mo. A. 699, 94 SW 
808. 

S. C.—Hawkins v. Collins, 61 S. C. 


180 


134 Md. 


Whether considera- 


RELEASE 


The rules gov- 


[§§ 111-115 


tion has been given for a release has been held to be 
a question for the jury,®? and not for the trial judge®® 
or an appellate cour 
sideration was, where it is in dispute, 
agreement to employ the releasor was made as part 
of the consideration for the release,? and whether 
an injured employee is bound by a release executed 
for a consideration of only one dollar,*® have likewise 


t;°® and what the actual con- 


whether an 


been held to be questions for the jury. 


and 


[§ 115] d. Fraud. 
all questions of fraud and misrepresentation in the 
obtaining or execution of a release are for the jury;° 
and in numerous cases, under conflicting evidence, 


It has been broadly held that 


such questions have been held to be questions of fact 


for the jury.® 


537, 39 SE 768. ‘ 


Tex.—Panhandle, etc., R. Co. v. 
Fitts, (Civ. A.) 188 SW 528 [rev on 
ceay. grounds (Commn. A.) 222 SW 

98. Panhandle, etce., R. Co. v. Fitts, 
(Tex. Civ. A.) 188 SW 528 [rev on 
He grounds (Commn. A.) 222 SW 

99, 
supra. 


1. Brennan y. Employers’ Liabili- 
ty Assur, Corp, 213 Mass. 365, 100 
NE 633; Baker v. Ufford, 63 Vt. 133, 
21 A 426. 


2. Tatum v. Orange, etc., R. 
(Tex. Commn. A.) 245 
(Civ. A.) 198 SW 348]. 


8. Chicago, etc., R. Co. v. Payne, 
141 Ark. 617, 217 SW 810. 


4 Fraud generally see supra §§ 
34-41. 


5... Clark veNorthern Pac. RiaCo.; 
36 ne D. 503, 162 NW 406 [quot Cyc]. 


U. S.—Southern R. Co. v. Clark, 
233" Fed. 900, 147 CCA 574; Suravitz 
Bea tes 201 Fed. 335, 119 CCA 
73. 


Ala.—Beatty v. Palmer, 
67, 71 S 422. 


Ark.—St. Louis-San Francisco R. 
Co, ve Cox; TWP Ark. 103; 283 Swe sie 


Cal.—Mairo v. Yellow Cab Co., 208 
Gal. 850, 281 P 66; Wilson ‘v. San 
Francisco-Oakland Terminal R. Co., 
48 Cal. A. 348, 191 P 975. 


D. C.—Washington, R., ete., Co. v. 
McLean, 40 App. 465; Baltimore, ete., 
R. Co. v. Morgan, 35 App. 195. 


Ga.—Houser v. Savannah Electric 
Co., 9 Ga. A. 766, 72 SE 276. 


Tll.—Spring Valley Coal Co. v. Bu- 
zis, 213 Ill. 341, 72 NE 1060; Chicago 
City <BR. Co. Va. McClain, 21) 1. 589; 
71 NE 1103; Illinois Steel Co. v. Fer- 
guson, 129 Ill. A. 3965: MeCormick 
Harvesting Mach. Co. v. Zakzewski, 
121 Ill, A. 26; Pioneer Cooperage Co. 
v. Romanowicz, 85 Ill. A. 407 [aff 186 
Ill. 9, 57 NE 864]. See Vaughan v. 
Illinois Cent. R. Co., 201 Tll. A. 241, 

Iowa.—Farwark v. Chicago, ete., R. 
Co.,, 202 Iowa 1229, 211 NW 875; 
Owens v. Norwood-White Coal Co., 
188 Iowa 1092, 174 NW 851. 


Kan.—Griffith v. Atchison, ete., R. 
Co., 100 Kan. 475, 164 P 1094. 
Ky.—Louisville, ete, R. Co. 
Lb Koy esl, a aesey: 191: 


Panhandle, etc., R. Co. v. Fitts, 


Co., 
SW 231 [rev 


196 Ala. 


Crutcher, 
Glisson v. Paducah 13), etc. Cod 87 
SW 305, 27 KyL 965. 

Md.—Ryan v. Gross, 68 Md. 377, 


12 A 115, 16 A 302. 


Mass.—Fournier v. Holyoke St. R. 
Co., 258 Mass. 257, 154 NE 546; Wax 
v. McGrath, 255 Mass. 340, 151 NE 
317; Costello v. Hayes, 249 Mass. 349, 
144 NE 368; Larsson v. Metropolitan 


To warrant submission to the jury 


Stock Exch., 200 Mass. 367, 86 NE 
940; MecNicholas v. Prudential Ins. 
Co., 196 Mass. 565, 82 NE 692; Freed- 
ley v. French, 154 Mass. 339, 28 NE 


272; Eastman v. Wright, 6 Pick. 316. 


Minn.—Cox vy. Edwards, 126 Minn. 
350, 148 NW 500, AnnCas1915D 491; 
Cox v. Edwards, 120 Minn. 512, 139 
NW 1070. 


Miss.—Hackler v. Natchez, etc., R. 
Co., 157 Miss. 432, 128 S 325. 


Mo.—Rau vy. Robertson, 260 SW 751; 
Reddick v. Union Electric Light, etc., 
Co., 210 Mo. A. 260,243 SW 382; Aus- 
tin v. St. Louis Transit Co., 115 Mo. A. 


146, 91 SW 450; Girard v. St. Louis 
Car-Wheel Co., 46 Mo. A. 79. i 

N. H.—Hidden Be Exeter, ete., R. 
Con t2iNg Ey 422, ba Avisos. 


N. J.—Palmer v. Tomlin, 104 N. J. 
L. 215, 141 A 2; Fagan v. New Jersey 
Sears Re Con? 94 NG Sait 45458 ee: 


N. Y.—Cohen v. Schreiber, 60 Misc. 
M4 IAL NYS T02: 


N. C.—Butler v. Armour, 193 N. CG 
632, 137 SE 813; Dorsett v. Clement- 
oes Mfe: ‘Co., 131 NC. 254) 42° Sm 


Pa.—Vanormer v. Osborn Mach. Co., 
255 Pa. 47, 99' A 161; Clayton wv. ‘Con= 
solidated Traction Co., 204 Pa. 536, 
54 A 332; Ettinger v. Jones, 139 Pa. 
218, 21 A 1387; 


S. C.—Gladden vy. Southern R. Co., 
142 S. C. 492, 141 SE 90; Thompson 
v. Atlantic Coast Line R. Co., 113 S. 
C. 261, 102 SE 11; Griffin v. Southern 
R. Co.,. 66'S. .C.. 77, 44 SH 562. 


Tex.—Tatum v. Orange, etc., R. Co., 
(Commn. A.) 245 SW 231; Interna- 
tional-Great Northern R. Co. vy. Difu- 
entes, (Civ. A.) 6 SW (2d) 192; Alen- 
kowsky v. Texas, ete, R. Co., (Civ. 
A.) 188.SW 956; Gulf, ete, JR. Coon. 
Johnson, 48 Tex. Civ. A. 237, 95 SW 
720; Galveston, etc., R. Co. v. Cade, 
(Civ. A.) 98 SW 124; Chicago, etc., R. 
Co. v. Cain, 37 Tex. Civ. A. 531, 84 Sw 
682; Chicago, ete., R. Co. v. Williams, 
37 Tex. Civ. A. 198, 88 SW 248. 


Utah.—Viallet v. Consolidated R. 
he sen? 30 Utah 260, 84 P 496, 5 LRA 


Vt.—Vaillanecourt v. Grand “Dranie 


R. Co., 82 Vt. 416, 74 A 99. 


Wash oMatteon v.. Eureka Cedar — 


Lumber, 
airs 
Co.,, 385: Wash. 439, 77 P 727%. : 

W. Va.—Norvell v. Kanawha, etc., 
eat Slats Va. 467, 68 SE 288, 29 LRA 


{a] Well considered case.—Butler 
v. Armour, 193 N. C. 682, 137 SE 813 
(reviewing authorities). 


[b] Particular questions as 
fraud or misrepresentation held for 
jury.—(1) Constructive fraud by pos- 
session of superior advantage. Owens 


etc., Co., 79 Wash. 266, 140 P 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Bjorklund v. Seattle Electric — 


to. 


ty Soils 


§§ 115-116] 


of a question as to fraud or misrepresentation in the 
procurement or execution of a release, the evidenge 
has been required to be clear and convincing,” clear, 
direct, and satisfactory,® or clear, precise, and in- 
otherwise the question should be with- 
Whether the evidence of 
fraud offered is true is for the jury,!! as is the weight 
of such evidence;!2 but whether the evidence meets 
the required standard to justify the submission of 
the question to the jury is a question of law for the 
court;+® and it has been held that whether there is 


dubitable ;9 
drawn from the jury.!°” 


RELEASE 


notes. 


any evidence which would warrant a finding of fraud 


v. Norwood-White Coal Co., 188 Iowa 
1092, 174 NW _ 851. (2) Fraud in legal 
effect by unduly influencing the re- 
leasor during latter’s mental inca- 
pacity. Beatty v. Palmer, 196 Ala. 67, 
71 S 422. 
releasee’s physician as to releasor’s 
condition. International-Great North- 
ern R. Co. v. Sifuentes, (Tex. Civ. A.) 
6 SW (2d) 192; Alenkowsky v. Texas, 
etc., R. Co., (Tex. Civ. A.) 188 SW 956; 
Gregory v. Pecos, etc., R. Co., (Tex. 
Civ. A.) 155 SW 648; Galveston, etc., 
R. Co. v..Cade, (Tex. Civ. A.) 93 SW 
124; Bjorklund vy. Seattle Electric 
Co., 35 Wash. 439, 77-P 727, 1 AnnCas 
443. (4) Misrepresentation of release 
as being a receipt. Mairo v. Yellow 
Cab Co., 208 Cal. 350, 281 P 66; Wash- 
ington R., etc., Co. vw McLean, 40 App. 
(D. ©.) 465; Louisville, etc., R. Co. 
v. Crutcher, 135 Ky. 381, 122 SW 191; 
Fournier vy. Holyoke St. R. Co., 258 
Mass. 257, 154 NE 546; Larsson v. 
Metropolitan Stock Exch., 200 Mass. 
367, 86 NE 940; Reddick v. Union 
Electric Light, ete., Co., 210 Mo. A. 
260, 243 SW 382; Palmer v. Tomlin, 
104 IN. ¢Sizlua-216, 141 A 23) KPagan-v. 
New Jersey Cent. R. Co., 94 N. J. L. 
454, 111 A 32. 


7. Cortez v. Spokane International 
R. Co., 112 Wash. 289, 191 P 820. 


8. Hammond v. New York, etc., R. 
Co:, 128 Md. 442, 97 A 1011. 


9. Rader v. Lehigh Valley R. Co., 
26 F. (2d) 73; Keys v. Hanscome, 288 
Pa. 389, 135 A 860; In re Miller, 279 
Pa. 30, 123 A 646; Ralston v. Phila- 
delphia Rapid Transit Co., 267 Pa. 257, 
110 A 329; Gordon v. Great Atlantic, 
ete, Tea Co.,) 2438- Ba.-330, 90) A’ 78; 
Spritzer v. Pennsylvania R. Co., 226 
Pa. 166, 75 A 256; Pennsylvania R. 
Co. v. Shay, 82 Pa. 198; Ross vy. Blair 
Limestone Co., 69 Pa. Super. 128. 


[a] Testimony of one witness (1) 
is sufficient to carry the case to the 
jury (Gordon v. Great Atlantic, etce., 
Tea Co., 243 Pa. 330, 90 A 78; Ross v. 
Blair Limestone Co., 69 Pa. Super. 
128) (2) if that evidence is clear, pre- 
cise, and indubitable (Gordon v. Great 
Atlantic, etc., Tea Co., supra; Ross 
v., Blair Limestone Co., supra). 


10. See cases supra notes 7-9. 


Withdrawal Ae jury generally 
see infra § 119 


fi. 2@hicaro,. etc, Ra. Co. v... Jen- 
nings, 114 Ill. A. 622 [aff 217 Ill. 494, 
75 NE 560]; Ralston v. Philadelphia 
Rapid Transit COnE AO mt Ogi bel OF AS 
32oy 

12. Bliss v. New York Cent., etc., 
R. Co., 160 Mass. 447, 36 NE 65, 39 
AmSR 504. 


13. Keys v. Hanscome, 288 Pa. 389, 
135 A 860; Horsey v. Ciaroro, 280 Pa. 
513, 124 A 677; In re Miller, 279 Pa. 
30, 123 A 646; Ralston v. Philadelphia 
Rapid Transit CounzOt ban zou, LOMA 
$29;. Cortez v. Spokane International 
Ri GCo., 112 Wash. 289, 191 P 820. 


14. Costello v. Hayes, 249 Mass. 
349, 144 NE 368. 


15. Southern Pac. Co. v. Gastelum, 
(Ariz.) 283 P 719; Knight v. Vin- 


(3) Misrepresentation by 


cennes Bridge Co., 172 N. C. 393, 90 
SE 412. 


16. U.S.—Kansas City Southern R. 
Co. v. Martin, 262 Fed. 241; Union 
Pae-Ry Co.-%. Harris; 63uFed. 800,12 
CCA 598 [aff 158 U. S. 326,15 SCt 
843, 39 L. ed. 1003]. 


Ark.—Griffin v. St. Louis, ete, R. 
Co., 121 Ark. 433, 181 SW 278; St. Lou- 
is, etc., R. Co. v. Morgan, 115 Ark. 529, 
171 SW. 1187, 115 Ark. 602, 174 SW 
546; St. Louis, etc., R. Co. v. Reilly, 
110 Ark. 182, 161 SW 1052. 


D. C.—Capital Tract. Co. v. Sneed, 
58 App. 141, 26 F. (2d) 296 [certiorari 
den sub nom. Capital Tract. Co. v. 
Newmyer, 278 U. S. 604 mem, 49 SCt 
10 mem, 73 L. ed. 531 mem]; Colbert 
v. Anacostia, etc., R. Co., 41 App. 171; 
Ly yeteee v. Capital Tract. Co., 25 App. 


Iowa.—Owens v. Norwood-White 
Coal Co., 188 Iowa 1092, 174 NW 851; 
Malloy v. Chicago Great Western R. 
Co., 185 Iowa 346, 170 NW 481. 


Kan.—Parrott v. Atchison, etc., R. 
@o., 111 Kan 375) 20% Bottt: 


Mass.—Kean v. New York Cent., 
etc., R. Co., 210 Mass. 449, 97 NE 64. 


Mich.—Ross v. Hines, 217 Mich. 226, 
185 NW 721. 

Minn.—Bingham v. Chicago, 
Co., 148 Minn. 316, 181 NW 845; Al- 
thoff v. Torrison, 140 Minn. 8, 167 
NW _ 119. See Vineseck v. Great 
Northern R. Co., 136 Minn. 96, 161 NW 
494, 2 ALR 530 (record held to present 
facts sufficient, if sufficient evidence 
be produced, to justify submission of 
the question to the jury). 

Mo.—Scott v. American Mfg. Co., 
(A.) 20 SW (2d) 592; Engle v. Amer- 
ican Car, etc., Co., (A.) 287 SW 801; 
Armstrong vy. Scullin Steel Co., (A.) 
268 SW 386; Fisher v. Webb-Kunze 
Const. Co., (A.) 263 SW 1022; Misen- 
helter v. Geronimo Lead, etc., Co., 
195 Mo. A. 526, 192 SW 147. 

N. H.—Blaisdell v. Davis Paper Co., 
75 N. H. 497, 77 A 485, 1389 AmSR 735. 
‘ ~ Y.—Lacey v. Steinhardt, 156 NYS 
3. 


N. C.—Brazille v. Carolina Barytes 
Co., 157 N. C. 454, 73 SE 215 

N. D.—Clark v. orkbour Pace ite 
Co., 36 N. D..508, 162 NW 406. 

Okl.—Oklahoma Union R. Co. v. 
Hainey, 96 Okl. 217, 222 P 243. 


etc., 


Or.—Wood v. Young, 127,Or. 235, 
a1 PAg34. 
Pa.—Hogarth vy. Grundy, 256 Pa 


451, 100 A 1001. 


Tex.—Chicago, ete., R. Co. v. Ves- 


era, (Civ. A.) 237 SW 349; Western 
Union a eli (Co. ve W.alck. (Civ. AS) 
161 SW 902; International, etce., R.~ 


Co. v. Harris, (Civ. A.) 65 SW 885 [aff 
95 Tex. 346, 67 SW 315]. 

Va.—Flowers v. Virginian R. Co., 
135 Va. 367, 116 SE 672. 

Wash.—Pierce v. Seattle Electric 
Co., 88 Wash. 141, 145 P 228, 78 Wash. 
167, 138 P 666 

[a] Pacticciny acts of fraud or 
misrepresentation.—(1) Misrepresen- 


is for the court.4 
consideration alone has been held sufficient to carry 
the issue of fraud to the jury.?® 
which evidence has been held sufficient?® or insuffi- 
cient?? to warrant submission to the jury of ques- 
tions of fraud or misrepresentation in the procure- 
ment or execution of a release will be found in the 


[§ 116] e. Ratification 


question as to whether a releasor has ratified an im- 
properly procured release,?® and as to what is a rea- 


IR. (Cow va ee, 


[53 C.J.] 1289 


Evidence of gross inadequacy of 


Particular cases in 


or Repudiation.1® The 


tation of release as receipt. Scott v. 
American Mfg. Co., (Mo. A.) 20 SW 
(2d) 592; Engle v. American Car, etc., 
Co., (Mo. A.) 287 SW 801; Armstrong 
v. Scullin Steel Co., (Mo. A.) 268 SW 
386; Lacey v. Steinhardt, 156 NYS 
278. (2) Misrepresentation by ‘re- 
leasee’s physician as to releasor’s con- 
dition. Griffin v. St. Louis, etc. R. 
Co., 121 Ark. 433, 181 SW 278; Mal- 
loy v. Chicago Great Western R. Co., 
185 Iowa 346, 170 NW 481; Parrott 
v. Atchison, ete., R. Co., 111 Kan. 375, 
207 P 776; Althoff v. Torrison, 140 
Minn. 8, 167 NW 119. (3) Misrepre- 
sentation as to inclusion of contract 
for employment in release. St. Louis, 
éte.,, R.;Co. v. Morgan,<115 Ark, 529, 
ats SIWeLLsy, 15: cAy ke 6.02, celia siyve 


Lie Ui, 
14 F. (2a) 


Ark.—Texas Co. 


vee REN Co. v. Johnson, 


v. Williams, 178 
Ark. 1100, 183 SW (2d) 809; St. Louis, 
ete., R:-Co..vi Morgan) 125 Ark, 629; 
Bie SW 1187, 115 Ark. 602, 174 SW 
Colo.—Kruger vy. Smith, 82 Colo. 
380, 260 P 97; Denver, etc., R. Co. v. 
Sullivan, 21 Colo. 302, 41 P 501. 


Ill.—Turner v. Manufacturers’, etc., 
Coal Co., 254 I1l.-187, 98 NE 234 [rev 
1617 Til. A. 534]. 

Iowa.—Seymour v. Chicago. ete., R. 
Co., 181 Iowa 218, 164 NW 352. 


Ky.—Carter Coal Co. v. Collins. 162 
Ky. 815, 173 SW 1438: Louisville, etc., 
a 154 Ky. 226, 157 SW 

Minn.—McDonnell v. Chicago, etce., 
R. Co., 180 Minn. 125, 153 NW 255. 


Mo.—Dyrssen v. Union Electric 
Light, etc., Co., 317 Mo. 221, 295 SW 
116; Austin v. Brooklyn CGooperage 
Co., (AL)P285. SW PLOT sisGoxan ests 
Louis, etc., R. Co., 188 Mo. A. 515, 174 
SW 127. 

N. J.—Vellekoup v. Fullerton, 79 N. 
Jee LO 4A 193k 


N. C.—Aderholt v. Seaboard Air 
Line R. Co., 152, N. C. 411, 67 SH 978. 


Okl.—Pioneer Tel., etc., Co. v. Grid- 
er, 34 Okl. 206, 124 P 949. 


Pa.—Ralston vy. Philadelphia Rapid 
Transit Co.,.267 Pa. 257,. 1 LOnAS 329: 


Wash.—Cortez v. Spokane Interna- 
tional R. Co., 112 Wash. 289, 191 P 820. 


[a] Particular acts of fraud or 
misrepresentation.—(1) Misrepresen- 
tation of release as receipt. Texas 
Co. v. Williams, 178 Ark. 1100, 13 SW 
(2d) 309; Kruger v. Smith, 82 Colo. 
380, 260 P 97. (2) Misreading release. 
Dyrssen v. Union Plectric Light, etc., 
Co. st More 221, - 295 “SW. 1563 Gs) 
Failure to include in release agree- 
ment to employ. Austin v. Brooklyn 
Cooperage Co., (Mo. A.) 285 SW 1015; 
Aderholt v. Seaboard Air Line R. Co., 
152 N. C. 411, 67 SE 978. (4) Fraud- 
ulent promise to employ releasor bee 
manently. St. Louis, ete, R. Co 
Morgan, 115 Ark. 529, 171 SW 1isy, 
115 Ark. 602, 174 SW 546. 


18. Ratification or repudiation gen- 
erally see supra §§ 45, 


19:* Uz, S-—Union Pac, pare Comey: 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sonable time within which to ratify,?° have been held 


to be for the jury. Likewise, the questions as to what, 


is a reasonable time within which to repudiate, re- 
nounce, or disaffirm a release,?! and as to whether 
a releasor’s offer to rescind the release?” or his tender 
of the consideration received?® was made with rea- 
sonable promptness, have been so held. 


[§ 117] f. Construction and Scope of Instru- 
ment.?* The construction of an instrument as being 
or not being a release has been held to be for the 
court.25 Thus, whether an instrument is a release 
or a covenant not to sue has been so held,?° although 
other authority is to the effect that such question is 
properly submitted to the jury.27 The construction 
of a written release as operating to discharge par- 
ticular claims has likewise been held for the court,”® 
and where the evidence in connection with the release 
is undisputed, the meaning”? and the effect®°® thereof 
are for the court. 


Scope of release.** The scope of a release, and 
the intention of the parties that the release shall 
cover particular claims, are for the jury ;*? but where 
the facts are undisputed the scope has been held to 


Whitney, 198 Fed. 784, 117 CCA 392. 27. 
Minn.—Merrill v. Pike, 94 Minn. 186, 465, 
102 NW 398. 
Miss.—Jones v. Alabama, etc., R. 
Co., 72 Miss..22, 16 S 379. 1186: 
Mo.—Smallwood v. St. Louis-San Co 
Francisco R. Co., 217 Mo. A. 208, 263 2 


28. Pine 


RELEASE 


Edblad v. Brower, 178 Minn. 
227 NW 498. 
Rothschild, 204 Tl. 
Bluff, R. Co 
Leatherwood, 117 Ark. 524, 175 ‘sw 
Barnes v. American China Dev. 
, 131 App. Div. 40, 115 NYS 703. 


[§§ 116-118 


be for the court.23 Thus, whether a party is a joint 
tort-feasor with a releasee, so as to be released by the 
release of the latter, has been held to be for the 
jury,** although other authority is to the effect that 
the question is for the court.?® The acceptance of 
the consideration by the releasor in full satisfae- 
tion of his claims,*° and the intention of the releasor 
with respect to one of codbligors, on releasing the 
other,*” have been held to be questions for the jury; 
but whether one who covenants not to sue intends to 
release the covenantee is not for the jury, where the 
written agreement is not ambiguous.**® 


[§ 118] g. Other Matters. In addition to the par- 
ticular matters already discussed,*® various other 
questions have been held to be for the jury, where 
the evidence was-conflicting,+® among them general 
validity and fairness in the procurement of a re- 
lease,* the circumstances surrounding the making 
of the release,*? the credibility of witnesses testify- 
ing as to the manner of procuring a release,** the 
procurement of a release by duress or coercion,** 
by mistake of the releasor*® or by mutual mistake,*°® 


Pa.—Logue v. Philadelphia Rapid 
Transit Co., 78 Pa. Super. 239; Det- 
wiler v. Graham, 17 Phila. 300. 


S. C.—Medlin v. Vanderbilt, 133 S. 


See Baxter v. 
A. 346 


etc., 


C. 256, 130 SE 893; Floyd v. New 
one L. Ins. Co., 110 S. C. 384, 96 SE 


SW 550. ener) May ees eres Line Re aya Vv. Payne, 89 SW: 
R. Co., 47 Utah é a. 
.—Koer . Nort! Pac. ; : : : . 
on ng Mont. 511. as 337, 30. Vellekoup Fullerton, 79 N. Wis.—Mensforth v. Chicago Brass 
., 5 Gulf, et R C nani tin J. L. 16, 74 A 793; Grant v. Faires,|Co., 142 Wis. 546, 126 NW 41, 135 
Civ A.) 15B SW 553. | REE PRY TOL 1060; Quebec v.| AmSR 1084; 142 Wis. 546, 126 NW 
(Civ. A.) caer Gulf, etc. R. Co., (Tex. Civ. A.) 77| 512, 135 AmSR 1084. 
Wis.—Mensforth v. Chicago Brass| Sw 442 [aff 98 Tex. 6, 81 SW 20, 66 [a] Testimony of the releasor 


Co., 142 Wis. 546, 126 NW 41, 512, 1385] LRA 734]. 
AmSR 1084. 31 
20. Hannah vy. Butts, 222 Mo. A. 
1098, 14 SW (2d) 31. 
21. Ark.—Kilgo ¥. 
Schaar Cou 215 -Sw 689; 
la 


supra §§ 84-8 
. 32. Shook vy. 
Continental 


218 SW Potter, 


Scope ane effect generally see 


Illinois Cent. R. Co., 
115 Fed. 57, 52 CCA 651; Brusseau v. 
217 Mich. 165, 185 
Feldman v. Comensky, 


‘alone, even if contradicted, offered in 
avoidance of the release, requires the 
submission to the jury of the ques- 
tion of the validity of the release. 
Spritzer v. Pennsylvania R. Co., 226 
Pa..166, 75 -A 256. 


[b] Evidence held to warrant sub- 


NW_ 836; 
(Mo. A.) 249 


D, C.—Capital Tract. Co. v. Sneed, 
58 App. 141, 26 F. (2d) 296 [certiorari 
den sub nom. Capital Tract. Co. v. 
Newmyer, 278 U. S. 604 mem, 49 SCt 
10 mem, 73 L. ed. 531 mem]. 

Mass.—Butler vy. Gleason, 214 Mass. 
248, 101 NB 371. 

Tex.—Oriental v. Barclay, 16 Tex. 
Giv.JA; 1938; 41 -SW 117 [rev on other 
grounds 93 Tex. 425, 55 SW 1111]. 

Vt.—Brainard v. Van Dyke, 71 Vt. 
359, 45 A 758. 


22. Houser v. Savannah Electric 
Wo. (NGas AL 760, W258 276; 

2g. Union Pac. R. Co. v..Whitney, 
198 Med, 784, 117 CCA 392; Houser v. 
Savannah Hlectric eae) ‘Ga. A. 766, 
72 SE 276; Butler v. Gleason, 214 
Mass. 248, 101 NE 371; Althoff v. St. 
Louis Transit Co., 204 Mo. 166, 102 
SW 642. 

Restoration or tender generally see 
supra §§ 50—54. 

24. Construction and effect gener- 
ally see supra §§ 57-89. 

25. Barbour v. Poncelor, 203 Ala. 
386, 88 S 180; Abbott v. Senath, (Mo.) 
243 SW 641. 

[a] But where a release of a claim 
for negligent death is ambiguous, and 
it is doubtful whether decedent’s es- 
tate is bound thereby, the question 
whether it is bound is for the jury. 
Olston: v. Oregon Water Power, etc., 
62, On) 343) OCe Pe 0959 7a 58d: 
20 LRANS 915. 

26. Scharfenstein v, Forest City 
Knitting Co., 253 Dll. A. 190. 


SW 430. 


33. Anderson vy. Oregon Short Line 
RCO uA eUtanee Lael ob Es l4 4G. 


34. Middaugh vy. Des Moines Ice, 
etc., Co., 184 Iowa 969, 169 NW 395; 
Wheat v. Carter, 79 N. H. 150, 106 A 
602; Edwards vy. Atlantic Coast Line 
R. Co., 148 S. C. 266, 146 SE 97. 

35. Kirkland v. Ensign-Bickford 
Co., 267 Fed. 472. 

36. Dwight Mfg. Co. v. Word, 200 
ATA occa: LUD mo Onme HOM DSORL: We 
Nashville, etc., R. Co., 160 Ala. 590, 49 


S 340; Wheat v. Carter, 79 N. H. 150, 
106 A 602. 

37. Richardson v. McLemore, 5 
Baxt. (Tenn.) 586. 


388. Hawkins v. Missouri Pac, R. 
Co., 182 Mo. A. 328, 170 SW 459. 


39. See supra §§ 113-117. 

40. See cases infra notes 41-64. 

41. Ill.—Chicago City R. Co. v. 
Uhter, 212 Ill. 174, 72 NE 195; Chi- 


cago Union Tract. Co. v. Ludlow, 108 
TUT GA.. s3'5 7% 

Iowa.—Jeez v. A. Y. McDonald Mfg. 
Co., 179 Iowa 198, 161 NW 62; Rauen 
v. Prudential Ins. Co., 129 Iowa 725, 
106 NW 198. 

Ky.—Louisville Veneer Mills Co. 
v. Clemonts, 109 SW 308, 33 KyL 106. 


N. Y.—Dixon v. Brooklyn City, etc., 
BECO 6.0.0) INE Yee ssrB YEO 

N. C.—Styron y. Atlantic, ete., R. 
Gor), Gd Ne Ce U7 SheiGm ses 692. 


Oh.—Brown vy. Kiechler Mfg. Co., 


26 Oh. Cir. Ct. N. S. 401. 


mission of question to jury.—Never- 
sweat Min. Co. v. Ramsey, 84 Okl. 128, 
202 P 787. 


42. Schneider vy. 
Conn. 72, 136 A 874. 


43. Rockwell v. Capital Tract. Co., 
25 App. (D. C.) 98, 4 AnnCas 648; 
Nadeau v. Maryland ‘Casualty Coy 176 
Minn. 326, 212 NW 595; Palmer v. 
Tomlin, 104 N. J. li. 215, 141 A 2. 


44. Hixon v. Georgia Southern, 
ete, “Re Co.; 163 (Gan 734, 137 Sh 260s 
Wax v. McGrath, 255 Mass. 340, 151 
NE 317; Cox v. Edwards, 120 Minn. 
512, 189 NW 1070; Gladden v. South- 
ern R. Co., 142-S. C. 492, 141 SH 90; 
Thompson y. Atlantic Coast Line R. 
Cos 1138S = CXe 2 Gi. SO 2s boda : 


Duress generally see supra § 42. 


45. Louisville, ete., Co. v. Crutcher, 
135. Ky. 381, 122 SW 191; Sundvall 
v. Interstate Iron Co., 104 Minn. 499, 
116 NW 1118. 


[a] Evidence held to warrant sub- 
mission of question to jury.—Owens 
v. Norwood-White Coal Co., 188 Iowa 
1092, 174 NW 851; Sheanon v. Pacific 
nag Levins: vOor, 83 Wis. 507, 538 NW 


46. See cases infra this note. 


[a] Evidence held to warrant sub- 
mission of question to jury.—Good- 
year v. Davis, 121 Kan. 392, 247 P 446; 
Rider v. Kansas City Terminal Re Com 
lie Kani e765. 2am P 6iiein Parrott 
Atchison, etc., OO. 11 Man wesuior 
207 P T17: Mix v. Downing, 176 Minn. 
156; 222; NW .913% --Althoffé) wv. Lorris 
son, 140 Minn. 8, 167 NW 119. 


Raymond, 106 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 118-119] 


or by undue advantage*’ or influence,*® the mental 
competency or capacity of the releasor at the time 
of the execution of the release,*® and his understand- 
ing or knowledge of the provisions of the release or 
of the nature of his act in executing it,®° the releas- 
or’s understanding that money received was in set- 
tlement of the claim of which the release was giv- 
en,°* negligence of the releasor in executing the re- 
reliance by the releasor, in executing the 
release, on a representation proved to be false*®* or 
mistaken,**+ possession by the releasor, at the time 
of the delivery of the release, of reason to suspect 
that he had been defrauded,®® the making of an in- 
correct representation, relied on by the releasor, in 
the interest of the releasee,°® the bona fide doubtful- 
ness of the claim in settlement of which a release 
is given,®? the admission of liability by the releasee, 


9 


lease,>? 


Saapabiae generally see supra §§ 29-— 


47. Owens v. Norwood-White Coal 
Co., 188 Iowa 1092, 174 NW 851. 

[a] Evidence held to warrant sub- 
mission of question to jury.—Rocky 
Mountain Fuel Co. v. Bakarich, 66 
Colo. 275, 180 P 754; Owens v. Nor- 
wood-White Coal Co., 188 Iowa 1092, 
174 NW 851 

[b] Evidence held insufficient to 
warrant submission of question to 
jury.—Louisville Veneer 
Clemonts, 109 SW 308, 33 KyL 106. 

48. McDonnell v. Chicago, etc., R. 
Co., 130 Minn. 125, 153 NW 255. 

Undue infiuence generally see su- 
pra § 44. 

49. U. S—Shook vy. Illinois Cent. 
me Con liom eds 5757524 CCA O51: 

Ala.—Beatty v. Palmer, 196 Ala. 
67, 71 S:.422. 

Ark.—Power Mfg. Co. v. Saunders, 
169 Ark. 748, 276 SW 599; Trumann 
Cooperage Co. v. Crye, 187 Ark. 293, 
209 SW 278. 

Ga.—Hixon y. Georgia Southern, 
Sten R=Cos 63 Gay des wi SE ae 


iy —Louisville, Co 
Winkler, 162 Ky. a8, “t73 Sw 151. 


Mass.—Butler New England 
Structural Co., 191 ‘Mass. 397, 77 NE 
764. 

Miss.—Davis v. Elzey, 126 Miss. 


789, 88 S 630, 89 S 666. 
Mo.—Edwards y. Morehouse Stave, 


etc., Co., (A.) 204 SW 545; Logan v. 
United R. Co., 166 Mo. A. 490, 148 
Sw 444, 


Mont.—Koerner v. Northern Pac. R. 
Com ooOeMont, Slis*186 Puss. 

N. H.—Genest ue Odell Mfg. Co., 
75 N. H. 365, 74 A 593. 

N. Y.—Piuntkosky v. Thomas Har- 
rington’s Sons Co., 167 App. Div. 117, 
152 NYS 902. 

Oh.—Brown vy. Kiechler Mfg. Co., 
98 Oh. St. 440, 121 NE 901 mem; Af- 
peta Vaneaige Dairy Co, 30.0) 'C.. 7A. 

Pa.—Lindemann vy. Pittsburgh R. 
Co., 251 Pa. 489, 96 A 1085; Gibson v: 
Western New York, etc., R. Co., 164 
Pa. 142, 30 A 308, 44 AmSR 586; Logue 
v. Philadelphia Rapid Transit Co., 78 
Pa. Super. 239. 

S. C.—Treadway v. Union-Buffalo 
Mills Co., 84 S. C. 41, 65 SE 934. 


Tex.—Gulf, ete., R. Co. v. Franklin, 
(Civ. A.) 155 SW 553. 


Wis.—Buges v. Rock County Sugar 
Go;, 143° Wis: 462; 128 NW 100. 

{a] Evidence held to warrant sub- 
mission of question to jury.—Broad- 
way Coal Min. Co. v. Ortkies, 200 Ky. 
8, 254 SW 434; Kentucky Tract., etc., 


Mills’ v.° 
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Verdict.** 


Co. v. Grimes, 175 Ky. 694, 194 Sy 
1048; Louisville, etc., Co. v. Lee, 154 
15S Nae PAGS SSH Sw 60; Johnson v. 
Brastad, 143 Minn. 332, 173 NW 668; 
Edwards v. Morehouse Stave, etce., 
Co., (Mo: A’) 221" SwW-744;. Porter v. 
United R. Co., 165-Mo. A.. 619, 148 


SW 162; Upton v. Conway Lumber 
Co., 81 N. H. 489, 128 A 802; Western 
Indemn. Co. v. MacKechnie, (Tex. 


Civ. A.) 214 SW 456. 


{b] Evidence held insufficient to 
warrant submission of question to 
jury.—Kilby v. Charles City Western 
Re Wor, 191, Towa 926, Tes eNiwi 37; 
Clark v. Chicago Great Western R. 
Co., 170 Iowa 452, 152 NW 635; Carl- 
son v. Elwell, 128 Minn. 440, 151 NW 
188; San Antonio, etc., R. Co. v. Polka, 
57 Tex. Civ. A. 626, 124 SW 226. 


Capacity generally see supra §§ 26, 
6 


50. Ark.—Beardon v. St. Louis, 
etc., R: Co., 103 Ark. 341, 146 SW 861. 

D. C.—Baltimore, ete, R. Co. v. 
Morgan, 35. App. 195 


Ga.—Hixon v. Georgia Southern, 
etc., R. Co., 163 Ga. 734, 137 SE 260. 


Ill.—Kusturin v. Chicago, etc., R. 
Cos) 122 INE 512) [afl 209S1isF A 4 55) 5 
Indiana, etc., R. Co. v. Fowler, 201 
Tl. 152, 66 NE 394, 94 AmSR 158. 


Kan.—Remy v. Fowler Packing Co., 
90 Kan. 224, 133 P.707. 


Mich.—Brown v. Ann Arbor R. Co., 
183 Mich. 574, 149 NW 1081. 


Miss.—Kansas City, etc, R. Co. v. 
Chiles, 86 Miss. 361, 38 S 498. 


Mo.—Woehner v. F. C. Riddle, etc., 
Casket Co., (A.) 196 SW 381. 


N. Y.—Dixon y. Brooklyn City, etc., 
R. Co., 100 N. Y. £70, 3 NE} 655. Piunt- 
kosky v. Thomas Harrington’s Sons 
Co., 167 App. Div. 117, 152 NYS 902. 


N. D.—Clark v. Northern Pac. R. 
Co., 36 N. D. 5038, 162 NW 406, LRA 
1917E 399 [quot Cyc]. 

Oh.—Affield v. Paige Dairy Co., 
OME Aw 433: 


S. C.—Gladden v. Southern R. Co., 
ae S. C. 492, 141 SE 90. 


D.—Bower vy. Nunemaker, 46 S. 
D; S07, 195 NW 506. 


Wash.—Mattson v. Eureka Cedar 
Lumber, etc., Co., 79 Wash. 266, 140 
P 377; Hicks v. Jenkins, 68 Wash. 
401, 123 P 526. 


Wis.—Buggs v. Rock County Sugar 
Co., 148 Wis. 462, 128 NW 100. 


[a] Evidence held to warrant sub- 
mission of question to jury.—John- 
eR v. Brastad, 143 Minn. 332, 173 NW 
6 oO. 

{b] Evidence held insufficient to 
warrant submission of question to 
jury.—Carlson v. Elwell, 128 Minn. 
440, 151 NW 188; San Antonio, ete., 


30 


[58 C.J.] 1291 


by taking the release,®*® the sufficiency and weight 
_of a receipt purporting to be a release,®® the making 
of a promise by the releasee to employ the releasor,°" 
the intention of the releasee with respect to carrying 
out an agreement to employ the releasor, made as 
part of the consideration for the release,°t agreement 
by an injured employee to sign a release before re- 
suming work,®? the question whether an employee 
worked at least one day after signing a release in 
consideration of a promise to employ him,°* and the 
question whether untrue statements relied on by the 
releasor were made by a physician after his employ- 
ment by the releasee.** 

[§ 119] h. Taking Case from Jury; Direction of 
Where the evidence adduced on an issue 
involving a release is undisputed or clearly war- 
rants but one conclusion, the court may properly 


R.vCow vy. Rolka, 57 Tex, Civ. eAsnozos 
124 SW 226. 

51. Nelson v. Ironwood, etc., 
etc., Co., 204 Mich. 347, 170 pas ee 

52. D. C.—Capital Tract. 
Sneed, 58 App. 141, 26 F. a 296 
[eertiorari den sub nom. Capital 
Tract. Co. v. Newmyer, 278 U. S. 604 
mem, 49 SCt 10 mem, 73 L. ed. 531 
mem]; Washington R., etc., Co. v. 
McLean, 40 App. 465. 

Ill.—Monahan vy. St. Paul Coal Co., 
193 Ill. A. 308. 

Iowa.—Farwark y. Chicago, etc., R. 
Co., 202 Iowa 1229, 211 NW 875. 

Mass.—Freedley v. French, 
Mass. 339, 28 NE 272. 


Mo.—Reddick v. Union HBlectric 


EUs 


154 


Light, etc., Co., 210 Mo. A. 260, 243 
SW 382. 
Tex.—Chicago, ete., R. Co. v. Wil- 


liams, 37 Tex. Civ. A. 198, 83 SW 248. 


W. Va.—wNorvell v. Kanawha, etc., 
R. Co., 67 W. Va. 467, 68 SH 288, 29 
LRANS 325. 


Wis.—Mensforth v. Chicago Brass 
Co., 142 Wis. 546, 126 NW 41, 512, 135 
AmSR 1084. 


[a] “If any care or diligence is 
shown, the question is for the jury.” 
Farwark v. Chicago, etc., R. Co., 202 
Iowa 1229, 211 NW 875. 

53. Standard Oil Co. v. Gill,, (Ark.) 
297 SW 1020; Connors v. Richards, 
230 Mass. 486, 119 NE 8381; Butler 
v. Gleason, 214 Mass. 248, 101 NE 371. 


54. Standard Oil Co. v. Gill, (Ark.) 
297 "SW 1020; Pattison v. Seattle, 
etc., R. Co., 55 Wash. 625, 104 P 825. 

55. Miller v. Perlroth, 95 Conn. 79, 
TOMA TSS 5. 

56. Pattison v. Seattle, etc., R. Co., 
55 Wash. 625, 104 P 825. 

57. Rauen v. Prudential Ins. Co., 
129 Iowa 725, 106 NW 198. 


58. Fayssoux v. Seaboard Air Line 
R, Coy, 109) S3.C213525, 96 SHrei50: 


neh O’Grady vy. Newark, 6 Oh. A. 

Tatum v. Orange, etc., R. Co.,. 
» Civ. A.) ‘198 SW 348 [rev ‘on 
grounds (Commn,. A.) 245 SW 


Cor; 


Tatum v. Orange, ete., R. 
SW 231 [rev 


. Commn. A.) 245 
. A.) 198 SW 348]. 

62. Carlson v. Northern 
Co., 82 Mont. 559, 268 P 549, 

63. Panhandle, etc., R. Co. v. Fitts, 
(Tex. Civ. A.) 188 SW 528 [rev on 
other grounds (Commn, A.) 222 SW 
PS Sil 

64. Pattison v. Seattle, etc., R. Co., 
55 Wash. 625, 104 P 825. 

65. Direction. of verdict generally 
see Trial [38 Cyc 156 et seq]. 


Pale uEe 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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take the case from the jury and direct a verdict, 
judgment, or finding on that issue.*® 
a release stands unimpeached by the evidence, the 
court should direct a verdict against the party against 
Under the conditions stated,°* 
the direction of a verdict or finding, or the taking 
of the issue from the jury, has been held warranted 
in cases involving issues as to fraud®® or good faith? 
in the procurement of a release, and as to the mental 
capacity of the releasor at the time of executing the 
But a court cannot fairly take the ques- 
tion of the validity of a release from the jury merely 
because the court would, on ‘the facts proved, have 
reached the conelusion that the release was valid.*? 
And a verdict, judgment, or finding should not be 
directed on an issue involving a release, or the issue 
taken from the jury, where there is evidence tend- 
ing to establish the theory against which the direc- 


whom it is pleaded.®* 


release.“ 


66. See cases infra this section. 
67. Mairo Cab Co. v. Yellow Taxi 
Cab Co., (Cal. A.) 275 P 468; Meka 


v. Brown, 84 Iowa 711, 45 NW 1041, 
50 NW 46; Anderson vy. Oregon Short 
Line R. Co., 47 Utah 614, 155 P 446; 
Trovik v. Smith, 74 Wash. 272, 133 P 
454. See McDonnell v. Osborne, 191 
Ill, A. 450. TESS 

[a] Directed verdict for all joint 
obligors where one released.—Red- 
path Chautauquas v. Parks, 33 Ga. A. 
415, 126 SE 551. 

[b] Denial of a motion for a di- 
rected verdict in favor of the releasee 
is not rendered erroneous by the fact 
that the jury, after the ruling, finds 
that the release was executed, al- 
though there is no evidence of fraud 
in the procurement. Sargent Co. v. 
Baublis, 215 I11..428, 74 NE 455. 


68. See supra text and note 67. 
69. See cases infra this note. 
[a] Direction based on absence of 


fraud.—Rader v. Lehigh Valley R. 
Co., 26 F. (2d) 73; Woosley v. Wells, 
(Mo.) 281 SW 695; Vellekoup v. Ful- 
lertom a vOLeN, J. wae 16, 7a Ar 7938 
Zdancewicz v. Burlington County 
PractuCo.. Ul ON. Je. Lar, Wd Artiogs 
Fivey v. Pennsylvania R. Co., 67 N. 
J. L. 627, 52 A 472, 91 AmSR 445, 
Lawson v. Ripley, (Tex. Civ. A.) 300 
SW 102; Cortez v. Spokane Interna- 
tional R. Co., 112 Wash. 289, 191 P 
820. 

{b] Where no evidence was given 
to connect the releasee with the 
fraudulent acts, it is proper to direct 
a verdict for the releasee. Meka v. 
Brown, 84 Iowa 711, 45 NW 1041, 50 
NW 46. j 

70. See cases infra this note. 

{a] Directed verdict based on ab- 
sence of good faith.— Bankers’ Health, 
ete., Co. v. Shadden, (Tex. Civ. A.) 15 
SW (2d) 704. 

71. See cases infra this note. 


. [a] Direction based on absence of 
incapacity.—Kilby v. Charles City 
Western R. Co., 191 Iowa 926, 188 NW 
stl. 

[b] Where there is no evidence of 
want of sufficient mental capacity to 
execute a release, that question should 
not be left to the jury. Och vy. Mis- 
souri, etc., R. Co., 130 Mo. 27, 31 SW 
962, 36 LRA 442, 


72. Flowers v. Virginian R. Co., 
135 Va. 367, 116 SE 672. 

73. Cal.—Mairo v. Yellow Cab Co., 
208 Cal. 350, 281 P 66. 

Ill. Kelly v. Aurora, etc., R. Co., 
168 Ill. A. 386. 

Iowa.—Bockes v. Union Mut. Cas- 
ualty Co., 224 NW 771. 
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Thus, where 


N. C.—Davis v. Kessawayne Lum- 
ber Co., 178 N. C. 665, 103 SE 371. 

Tex.— Gulf, etc., R. Co..v. Minter, 
38 Tex. Civ. A. 8, 85 SW 477. 


Vt.—Baker v. Ufford, 63 Vt. 133, 21 
A 426. 

[a] Where there is evidence that 
a party did not sign the release, a 
verdict cannot be directed against him 
on the ground of the release. Worth- 
ey v. Cleveland, ete., R. Co., 251 Ill. A. 
585; Carr v. Weiss, 215 Mass. 532, 
102 NE 906. 

[b] Facts held insufficient to war- 


rant direction.—Where there is evi-: 


dence of fraud upon the releasor in 
representing a release as being a re- 
ceipt, the fact that he wrote above 
his signature “I have read the above 
and understand it’? and the fact that 
he would have discovered the alleged 
fraud if he had not negligently failed 
to read the paper, are not in them- 
selves sufficient reason for directing a 
verdict against him, but are merely 
additional circumstances for the con- 
sideration of the jury. Fagan v. New 
Jersey Cent. R. Co., 94 N. J. L. 454, 
111 A 82. 

74 Butler v. Gleason, 
248, 101 NE 3871. 


214 Mass. 


75. Settee v. Charlotte Electric R. 
Co., 171 N. C. 440, 88 SE 734. 
76. Rocci v. Massachusetts Acc. 


Co., 222 Mass. 336, 110 NE 972, Ann 
Cas1918C 529. 


77. See Trial [38 Cyc 1594 et seq]. 
78. See cases infra this section. 
79. See cases infra this note. 

[a] Instructions held proper or er- 


roneously refused.—(1) In an action 
for injuries to a servant, where a re- 
lease was pleaded by defendant and 
the execution thereof was denied by 
plaintiff, a requested charge that the 
release was a bar to the action unless 
it was not executed by plaintiff, that 
it was executed by him if his name 
was signed thereto by another, and 
he made his mark by touching the 
pen with which the mark was made, 
and that unless the release was not in 
fact executed by plaintiff the jury 
should return a verdict for defendant, 
should have been given. St. Louis, 
etc., R. Co. v. Demsey, 40 Tex. Civ. A. 
398, 89 SW 786. (2) Where a part 
of plaintiff's testimony tends to show 
that he accepted defendant’s offer of 
one dollar, payment for lost time, and 
future employment, in consideration 
of his release of damages for person- 
al injuries, defendant is entitled to a 
special instruction that, if plaintiff 
did accept such offer, he cannot re- 
cover. Gulf, ete, R. Co. v. Minter, 
38 Tex. Civ. A. 8, 85 SW 477. (3) An 
instruction -that, if an injured em- 


tion would conelude.*® 
ter of law that a release is conelusive and unim- 
peachable, where there is evidence tending to show 
false representations,** nor that it is fraudulent and 
void, where there is evidence to the contrary. 
cannot be said as matter of law that a representa- 
tion that a release is a receipt may not have been 
found to be a material, false representation, even 
where the releasor cashed a draft with the release 
attached after keeping it several days.*° 

[§ 120] 3.' Instructions. 
structions to the jury in civil actions generally’? ap- 
ply to instructions in actions in which issues are 
raised involving releases.*® 
the court, at the request of either party, to state cor- 
rectly the legal principles as to the execution or es- 
tablishment of the release,*® intent to release,*® the 
circumstances under which a release is not binding, 


[§§ 119-120 


Nor can a court rule as mat- 


75 


It 


The rules governing in- 


Thus, it is the duty of 


81 


ployee executed an agreement in writ- 
ing, and was thereafter given em- 
ployment, and was not induced to sign 
by any misrepresentations as to the 
nature and contents of the agreement, 
the agreement constitutes a valid dis- 
charge, submits to the jury the is- 
sue of the execution of the release. 
Hutcheraft v. Laclede Gaslight Co., 
(Mo.) 282 SW 38. (4) An instruction 
that, if the jury find from the evi- 
dence that plaintiff did not sign the 
release pleaded, or authorize any one 
else to sign it for him, it is no defense, 
is not error. Arkansas Lan‘d, etc., 
Co. v. Cook, 157 Ark. 245, 247 SW 1071. 


80. See cases infra this note. 


[a] Instruction held proper.—Pio- 
neer Cooperage Co. v. Romanowicz, 


186 Ill. 9, 57 NE 864 [aff 85 Ill. A. 
407]. 
81. See cases infra this note. 


[a] Instructions held not errone- 
ous: (1) As making ignorance alone 
of the contents of the release sufficient 
ground for avoidance, use of fraud to 
procure the signature being also re- 
quired. Texas, etc., R. Co. v. Villa- 
fuerte,,.(Tex. Civ. A.)) 156 SW 1155. 
(2) As requiring a releasor, in order to 
avoid a release, to prove either that 
it was obtained by fraud or misrepre- 
sentation, or that he thought it was 
a settlement for wages, the plain 
meaning requiring him,.as was prop- 
er, to prove both circumstances. St. 
Louis, ete., R. Co. v. Carter, 93 Ark. 
589, 126 SW 99. (3) As placing upon 
the releasee the burden of showing 
that the release was obtained without 
misrepresentation or fraud on his 
part. Ferries Co. v. Brown, 121 Vai 
13, 92 SE 8138. 


[b] Instructions held too favora- 
ble to releasee.—(1) An instruction 
that a release is binding unless the 
jury find that at the time of signing 
it the releasor was not in his right 
mind and did not know what he was 
doing is too favorable to the releasee, 
since a release is not binding when 
fraudulently or wrongfully procured, 
as well as when the releasor is in- 
capacitated. Edwards v. Morehouse 
Stave, etc., Co., (Mo. A.) 221 SW 744. 
(2) An instruction requiring, for the 
avoidance of a release, a finding of 
three circumstances concurring, 
namely, mutual understanding that 
the payment was for lost time, in- 
ducement by fraud or mistake, and 
mental ineapability of the releas- 
or, is too favorable to the releasee, 
the release being invalid if procured 
by fraud or if the releasor was men- 
tally incapable of understanding it. 
Louisville, ete., R. Co. v. Winkler, 162 
Ky. 848, 173 SW 151. - 


{c] Instructions held erroneous or 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 120] 


consideration,®? fraud and misrepresentation,®* mis- 
take,** mental capacity and understanding on the 
part of the releasor,®> negligence on the part of the 
releasor,®® ratification’? or adoption®® of a release, 
time for repudiation,®® effect of retention of pro- 
ceeds,®® acceptance of consideration for the release 
in partial, rather than full, settlement,®! scope of 


properly refused: (1) As “calculated 
to impress the jury that ignorance, 
-alone, of the contents of the .... 
[release] at the time of signing it was 


sufficient to avoid it,’ without, as 
should have been done, referring to 
fraud, accident, or mistake. Missouri, 


Cte wn. PCO. Ve Craig, 44—'Tex: ‘Civ. A. 
583, 586, 98 SW 907. (2) As telling 
the jury that the validity of the re- 
lease depended solely on the ques- 
tion of the releasor’s mental capacity 
at the time it was executed, thereby 
eliminating the question of fraud in 
its procurement, on which evidence 
had been introduced. Johnson vy. Gulf, 
éte., R:. Co., 836 Tex.,Civ. A. 487, 81 SW. 
1197. (3) As requiring, in order to 
avoid a release, that the jury believe 
from the evidence both that the re- 
lease was procured by fraud and that 
the releasor was incapable of under- 
standing the release, whereas the re- 
lease would be invalid for either rea- 
son. New Bell Jellico Coal Co. v. Ox- 
endine, 155 Ky. 840, 160 SW 737. (4) 
As requiring, in order to avoid a re- 
lease, a finding both that the releasor 
was so imposed on as not to know the 
nature of the instrument, and that he 
was, at the time of signing it, in so en- 
feebled a mental condition as to be 
incapable of understanding it, where- 
as either circumstance would be suf- 
ficient to avoid the release. Ross v. 
Oliver, 152 Ky. 437; 153 SW 756. (5) 
As requiring a finding of fraud and 
misrepresentation in the procurement 
of a release, in order to avoid it, in- 
stead of, as properly, reliance on a 
representation by the releasee’s agent 
which later proved to be untrue. Sun 


Oil Co. v. Hedge, 173 Ark. 729, 293 
SW 9. 

82. See cases infra this note. 

[a] Charges held properly refused 


as ignoring want of consideration to 
support a release. Chicago, etc. R. 
Co. v. Green, (Tex. Civ. A.) 135 SW 
1031. 


[b] Instruction held improperly 
modified and misleading.—Chicago 
Union Tract. Co. v. Mommsen, 107 
Tll. A. 353. 


83. See cases infra this note. 


[a] Instruction held sufficiently 
full and explicit as to what constitut- 
ed fraud in connection with the re- 
lease. Settee v. Charlotte Electric R. 
Co., 171 N. C. 440, 88 SE 734. 


[b] Instructions held not errone- 
ous.—(1) As requiring the jury to find 
that the releasee’s agent willfully 
concealed from the releasor the mean- 
ing and contents of the release and 
falsely represented it to be merely a 
receipt for money. Galloway v. San 
Antonio, eter RR Co. (Tex! Cive’ Al) 
78 SW 32. (2) A statement, in an in- 
struction, that ‘it is seldom that men 
admit that they perpetrate a fraud 
in terms,” following a statement that 
no direct proof of fraud is required of 
a party endeavoring to set aside an 
instrument unduly obtained, and fol- 
lowed by a statement that obtainment 
by fraud must be shown by a fair bal- 
ance of evidence, is a matter of com- 
mon knowledge, and in the connection 
used is not subject to criticism. 
Vaillancourt v. Grand Trunk R. Co., 
82 Vt. 416, 74 A 99. 

[c] Instructions held erroneous or 
properly refused.—(1) An instruction 
that a releasor seeking to avoid a re- 
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lease on the ground of fraud in its 
procurement must prove that he has 
a cause of action, he having set up as 
an element of fraud that the releasee’s 
agent represented that he had none, 
is properly refused, where the releasee 
requesting it also takes the incon- 
sistent position that such statement 
was but opinion, and did not consti- 
tute a fraudulent’ representation. 
Vaillaneourt v. Grand Trunk R. Co., 
82 Vt. 416, 74 A 99. 


84. See case infra this note. 


[a] Instruction held not confusing 
as not directing attention to the fact 
that the mistake was between the re- 
leasor and the releasee’s agent, and 
referring only to the releasee. Good- 
year v. Davis, 121 Kan. 392, 247 P 446. 


85. See case infra this note. 


[a] Instruction held not erroneous 
as requiring the jury to believe that 
the releasor’s mental condition was 
such that he did not and could not un- 
derstand the nature and contents of 
the release. Galloway v. San Antonio, 
etc., R. Co., (Tex. Civ. A.) 78 SW 32. 


86. See case infra this note. 


[a] Instruction held not confus- 
ing.—An instruction that, if a releasor 
was careless and negligent, and did 
not act as an ordinary, careful, and 
prudent man would under the circum- 
stances, he cannot set the release 
aside, and that the jury is to consider 
all the facts and circumstances bear- 
ing on the transaction, is not confus- 
ing. Farwark v. Chicago, etc., R. Co., 
202 Iowa 1229, 211 NW 875. 

87. See case infra this note. 


[a] Charge held sufficiently clear 
and explicit on the effect of ratifica- 
tion-=F International, etc., R:.)Co. cv. 
Brazzil, 78 Tex. 314, 14 SW 609. 


88. Smallwood v. St. Louis-San 
Francisco R. Co., 217 Mo. A. 208, 263 
SW 550. 

[a] Instruction held too broad.— 
Smallwood v. St. Louis-San Francisco 
R. Co., 217 Mo. A. 208, 263 SW 550. 


89. Oriental v. Barclay, 16 Tex. 
Civ. A. 193, 41 SW 117 [rev on other 
grounds 93 Tex. 425, 55 SW 1111]. 

[a] Instruction held improper.— 
Oriental v. Barclay, 16 Tex. Civ. A. 
193, 41 SW 117. 

90. Bearden y. St. Louis, etc. R. 
Co., 103 Ark. 341, 146 SW 861. 

[a] Instruction held misleading.— 
Beardon v. St. Louis, etc., R. Co., 103 
Ark. 341, 146 SW 861. 


91. Lawrence v. Frankfort, 162 
Ky. 528,172 SW 953. 
[a] Instruction held to present is- 


sue aptly.—Lawrence v. Frankfort, 
162 Ky. 528, 172 SW 953. 
92. Carr v. Weiss, 215 Mass. 532, 


102 NE 906. 


{a] Instruction held erroneous.— 
Carr v. Weiss, 215 Mass. 532, 102 NE 
906. 

938. Plunkett vy. Levengston, 258 
Fed. 889. 

[a] Instruction held erroneous.— 


Plunkett v. Levengston, 258 Fed. 889. 
94. Devaney v. Otis El. Co., 251 
Ill. 28, 95 NE 990; Tainter v. Lom- 
bard, 54 Me. 554; Linck v. MacMil- 
lan, 160 Pa. 553, 28 A 850. And see cas- 
es infra this note. 
[a] Instructions held applicable to 
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a release,®? and the effect of a covenant not to sue.®? 
Instructions must be applicable to the issues, and 
to the facts which there is evidence tending to 
prove;°* and a refusal or failure to charge as called 
for by the issues made is error.°® 
must be considered as a whole,°® so that it is not error 
to refuse an instruction the purpose of which is ade- 


The instructions 


issues and evidence.—Georgia Cent. 
R. Co. v. Goodwin, 120 Ga. 83, 47 SE 
641 (fraudulent misrepresentations) ; 
Yeager v. St. Joseph Lead Co., (Mo. 
A.) 12 SW (2d) 520; Robertson v. 
Fuller Constr. Co., 115 Mo. A. 456, 92 
SW 1380 (releasor’s mental condition 
and fraud of releasee’s agent); Clark 
v. New York, etc., R. Co., 35 R. I. 479, 
87 A 206 (release as accord and sat- 
isfaction or as accord with satisfac- 
tion remaining to be made by pay- 
ment); Suber v. Parr Shoals Power 
Co., 113 S. C. 317, 102 SE 335 (fraud). 


[b] Instructions held inapplicable 
to issues and evidence.—(1) An in- 
struction that the release was not a 
defense, in case the jury should find 
that its execution was induced by 
false representations made by the 
physician and the claim agent, or ei- 
ther of them, there being no evidence 
of fraud. Gulf, ete., R. Co. v. John- 
son, 48 Tex. Civ. A. 237, 95. SW «720; 
(2) There being no evidence to show 
that a release was invalid, the only 
controversy being whether it was de- 
livered, a charge that it did not op- 
erate as a relinquishment of‘a lien 
and satisfaction of an indebtedness, 
as expressed in the release, is prop- 
erly refused. Porter v. Metcalf, 84 
Tex. 468, 19 SW 696. (38) Other in- 
structions held inapplicable. Carl- 
son v. Northern Pac. R. Co., 82 Mont. 
559, 268 P 549; Houston, etc., R. Co. 
v. Tierney, 72 Tex. 312, 12 SW 586; 
Missouri, etc., R. Co. v. Craig, 44 Tex. 
Civ. 583, 98 SW 907; Dovich yv. 
Chief Cons. Min. Co., 53 Utah 522, 174 
P 627; Hansen v. Dodwell Dock, ete., 
Co., 100 Wash. 46, 170 P 346, LRA 
19L8C)925. 


{c] Instruction held misleading as 
introducing matter pertaining to mal- 
practice and mistaken opinion of the 
releasee’s physician, not pertinent or 
proper to the consideration of the 
case. Carroll v. United R. Co., 157 Mo. 
A. 247, 137 SW 308. 


[d] Instruction not conforming to 
special issue submitted to the jury as 
to the voluntary character of the re- 
leasor’s act in signing the release held 
erroneous or misleading. St. Louis, 
ete., R. Co. v. Bowles, 63 Tex. Civ. A. 
23, 138k Siw 1176. 


95. Tennessee Coal, ete. Co. v. 
Moody, 192 Ala. 364, 68 S 274, LRA 
1915EH 369; Louisville, ete., R. Co. v. 
Crutcher, (135 Ky. 738i 22 Siw ole 
Carlson v. Northern Pac. R. Co., 82 
Mont. 559, 268 P 549; St. Louis, ete., 
Re Co. v. Bowles; 63 Tex. Civ. A. 23; 


131 SW 1176. And see cases infra this 
note. 
[a] Erroneous exclusion of ques- 


tion of fraud.—An instruction authar- 
izing a recovery for the releasee if a 
release is found to have been made 
is erroneous as excluding from the 
consideration of the jury the ques- 
tion of fraud in the procurement, 
where the maintenance of that is- 
sue is the only means by which the 
releasor would be entitled to recov- 
er. Chicago, etc., R. Co. v. Williams, 
37 Tex. Civ. A. 198, 88 SW 248. 

{[b] Instruction held not to ex- 
clude issue as to intention of parties. 
—Chicago, etc., R. Co. v. Cain, 37 Tex. 
Civ. A. 531, 84 SW 682. 

{c] Instructions ignoring release, 
—Davis v. Weatherby, 119 Ill. A. 288. 


96. ,See cases infra notes 97, 98. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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quately covered by other instructions,®’ and so that 
an instruction which might by itself be erroneous 
may be proper when considered in connection with 
Instructions must not give the jury 


the others.°§ 
undue latitude.?® 


[§ 121] 4. Verdict and Findings. 
erning verdicts and findings in actions generally? 
apply to verdicts and findings in which releases are 
A special finding must be supported by 
and an interrogatory for a special 


involved.? 
the evidence ;* 


RELEASE—RELIABLE 


sues.* 


leases. 


[§ 122] D. Review.°® 
es, not urged in the lower court and not properly pre- 
served for review, will not be noticed on appeal.*® 
Errors upon the trial, to work a reversal upon re- 
view, must have been prejudicial to the complaining 


The rules gov- 


party.1? 


finding must call for facts provable within the is- 


RELEASED.* Delivered or surrendered.? 
“Released foot,” “released on bail,’ 


Phrases: 
and “shipment released.”* 


RELET. To let anew, as a house.5 


As used in a lease the term has been held to mean 
a new letting for a fixed and definite term.® 


RELEVANCY.* 


97. Sun Oil Co. v. Hedge, 173 Ark. 
729, 293 SW 9; International, etc., R. 
Co. v. Brazzil, 78 Tex. 314, 14 SW 609; 
Chicago, etc., R. Co. v. Green, (Tex. 
Cive A) 13:5 Sw 1031; Galveston, etc., 
SLE y. Green, (Tex. Cia Az) 91 SW 


98. Thompson y. Atlantic Coast 
MINCwR i COne Lis we) Cry Olg. LO 2a Oy bas 
International, etc., R. Co. v. Brazzil, 
supra. 


[a] Thus, an instruction that a re- 
lease of damages for injuries received 
on a railroad was void if the pas- 
senger was unconscious, or not in his 
right mifd, when it was given, is not 
erroneous because the effect of an al- 
leged ratification was not stated in 
the same connection, the jury having 
been fully instructed on that point. 
International, etc., R. Co. v. Brazzil, 
78 Tex. 314, 14 SW 609. 


99. See cases infra this note. 


[a] Instruction held not to give 
undue latitude.—An instruction, that 
the releasor cannot set the release 
aside if he did not act as an ordinary, 
careful, and prudent man would, and 
that the jury are to consider all the 
facts and circumstances bearing on 
the transaction, including representa- 
tions made, the releasor’s ability to 
read and write English, and whether 
the release was read to him, is not 
vulnerable to an exception that the 
court should have determined the 
question as a question of law, and that 
it gives the jury unusual latitude in 
considering the questions involved. 
Farwark v. Chicago, etc., R. Co., 202 
Iowa 1229, 211 NW 875. 


1. See Trial [88 Cyc 1868 et seq]. 
2. See cases infra this section. 


3. Merchants’ Nat. Bank v. Mc- 
Anulty, (Tex. Civ. A.) 32 SW 376. 


4 American Quarries Co. v. Lay, 
37 Ind. A. 386, 73 NE 608 (in an ac- 
tion on a contract releasing defendant 
from liability to plaintiff, a special in- 
terrogatory asking the jury to find 
whether it gave plaintiff damages on 
account of the written ‘contract set 
out in the first two paragraphs of the 
complaint, or on the oral contract set 
out in the third paragraph, did not 
eall for any fact provable within the 
issue, and was correctly refused). 


5. See Trial [38 Cyc 1901 et seq]. 
6. See Trial [38 Cyc 1930 et seq]. 
7 International, etc., R. Co. v. Shu- 


Pertinency.$ 


Not reliable. 


ford, 36 Tex. Civ. A. 25, 81 SW 1189. 


[a] Verdict construed.—Where a 
railroad company settles with and se- 
cures a release from one who was in- 
jured while a passenger, and subse- 
quently, in an action by the passen- 
ger for the injuries, the court in- 
structs that if plaintiff was not de- 
frauded into giving the release, and 
she gave it of her own free will, the 
jury should find for defendant, and 
that, if they do not find for plaintiff 
on such issue of fraud, they should 
return a verdict in favor of defendant, 
and a verdict is rendered for a speci- 
fied sum, less the sum which plaintiff 
had received, such verdict and the 
judgment thereon amount to an ad- 
judication that the release was pro- 
cured by fraud. International, etc., R. 
Co%tv., \Shutordj3 6 RexsiCivw A. 251, 
81 SW 1189. 

8. Hardt v. Schulting, 85 N. Y. 624. 

{a] Finding construed.—A finding 
that a release from the claim of a 
creditor was obtained by means of 
material misrepresentations on the 
part of the debtor is equivalent to a 
finding that the creditor relied on such 
representations. Hardt v. Schulting, 
85 N. Y. 4 

9. Generally see Appeal and Hrror 
DE Cerin DiLZbOs 

10. See cases infra this note. 


[a] A plea of release, not made in 
the court below, will be presumed to 
have been waived. New Orleans Gas 


Light, ete., Co. v. Hudson, 5 Rob. 
(La.) 486. 
[b] Invalidity of release.—A con- 


tention that the alleged invalidity of a 
release, pleaded in an action for per- 
sonal injuries, on the ground of du- 
ress, being purely equitable in charac- 
ter, cannot be considered in a law 
case for damages, cannot be consid- 
ered when raised for the first time on 
appeal. Price v. Richmond, etec., R. 
Co. 38 S.C 199 SH i332: 


[ec] Tender of consideration mon- 
ey.—That the tender of the considera- 
ation money by the releasor, who 
claimed that the release was pro- 
cured by fraud, was of no avail, can- 
not be urged for the first time on ap- 
peal. ea ete. R. Co. v. How- 
ard, 14 Ap (D. ’C.) 262 [aff 178 U. 
s. 153, 20 Gt 880, 44 L. ed. 1015]. 


11. Girard v. St. Louis Car-Wheel 


RELEVANT.?® 


RELIABLE. Fit or worthy to be relied on; to 
be depended on;?° 
fidence; or one who may be relied on.+? 

Unfit, or unworthy to be relied upon, 
untrustworthy.+* 


[§§ 120-122 


General rules as to the construction of ver- 
dicts® and of findings® apply respectively to the con- 
struction of verdicts’ and findings® involving re- 


Questions involving releas- 


trustworthy ;11 worthy of con- 


556, 25 LRA 514; Bluefields Banana 
oe v. Wollfe, (Tex. Civ. A.) 22 SW 


[a] Error held not prejudicial.— 
Where, in an action for wrongful dis- 
charge, a writing which defendant 
contends is a release from liability 
does not on its face purport to be such 
release, but only a receipt for money 
paid for services rendered, an instruc- 
tion submitting the construction of 
such writing to the jury, if erroneous, 
is not prejudicial to defendant. Blue- 
fields Banana Co. v. Wollfe, (Tex. Civ. 
A.) 22 SW 269. 


1. Hicks v. Mendenhall, 17 Minn. 


475, 483. See Release ante. 

2. Ex p. Louis Toy Bing, 295 Fed. 
420, 421. 

3. Ex p. 209. See 


Jones, 41 Cal. 
som Bail 6 C. J. p 883 


See Carriers § 235 text and note 
22 ao. 
5. Century D. See generally Land- 
lord and Tenant § 158 et seq. 
“Tet”? 36,6. J. p oon: 


cade Moseley v. Allen, 138 Mass, 81, 


“Release” see Landlord and Tenant 
§ 464 text and note 47 [a]. 


_ 7. Relevancy of evidence see Crim- 
errors §§ 1034-1085; Evidence §§ 


8. In re Smith, 80 Misc. 628, 142 
NYS 151. 


“Pertinency” 48 C. J. p 1051. 
9. See also Competent 12 C. J. p 


233; Irrelevant 33 C. J. p 815; Ma- 
terial 39 C. J. p 1385. 


Relevant evidence see Criminal Law 
§§ 1034-1085; Hvidence §§ 89-156. 


10. Allen v. Earnest, (Tex. Civ. A.) 
145 SW 1101. 


“Pit” 26 C. J. p 646. 
“Worthy” [40 Cyc 2865]. 
11. New Standard D.; Webster Int. 


D. [both quot Quinn v. ‘Daly, 300 Ill. 
278, 278, 133 NE 290]. 


12. New Standard D.; Webster Int. 
D. [both quot Quinn vy. Daly, supra]. 


“Confidence” 12 C. J. p 418. 


Synonymous with “responsible” seo 
Responsible post. 


13. Allen v. Earnest, (Tex. Civ. A.) 


Co., 123 Mo. 358, 27 SW 648, 45 AmSR) 145 SW 1101, 1104. 


*By CAROLAN JEFFERSON WALSH (Released-Religious inclusive). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


RELIANCE—RELIGION 


RELIANCE.'** Dependence; confidence; trust; 
repose of mind upon what is deemed sufficient sup- 
port or authority.t® 

RELICT.‘® The survivor of the union of married 
people.!* 

RELICTA CONFESSIONE. The confession of 
judgment by cognovit actionem and the withdrawing 
of the plea which had been previously pleaded.*® 

RELICTA VERIFICATIONE.*® 


RELICTA VERIFICATIONE, COGNOVIT AC- 
TIONEM. Having abandoned the plea, he confessed 
the action.?° 


RELICTION.?+ 


RELIEF.??, [§ 1] A. As Noun. A term which is 
said to relate to the mode in which aid is given in 
equity.2® It also means the assistance or support, 
pecuniary or otherwise, granted to indigent persons 
by the proper administrators of the poor laws.*4 


Phrases: “Aid and relief,’?> “relief against 
fraud,”?° “relief consistent with the case,’’?? “relief 
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or direction,”?® “relief over,”®° and “relief relating 
to or connected with the original subject of the 
cause of action.’ 

[§ 2] B. As Adjective, the word is sometimes em- 
ployed.*? 

Relief fund.** As applied to a fraternal order, a 
fund made up of contributions of the members of 
the lodges.®4 


RELIEF ASSOCIATION.?® 


RELIEVE. A word that may be employed as syn- 
onymous with remove.*°® 


RELIGIO CHRISTIANA PARS EST LEGIS 
ANGLIA COMMUNIS.*? 


RELIGIO SEQUITUR PATREM.?* 


RELIGION.*® <A term derived from “religare,” 
meaning “to bind, bind back.”*4° 


In its broadest sense “religion” comprehends all 
systems of belief in the existence of beings superior 
to and capable of exercising an influence for good or 


on the ground of fraud or mistake,’”’** “relief, order, 


14. Cross references: 
Contracts §§ 296-301. 
Estoppel §§ 130-133. 
False Pretenses § 27.° 
Fraud §§ 57-76%. 
Master and Servant §§ 930, 931, 994, 
1040-1043. 
Municipal Corporations § 3921. 
Negligence §§ 512, 513, 555, 567. 
Sales [35 Cyc 66, 67, 376]. 
es and Purchaser [39 Cyc 1262, 


15. Webster Int, D. 

“Confidence” 12 C. J. p 418. 

“Dependence” 18 C. J. p 491. 

“Trust” [38 Cyc 2115]. 

16. See also Husband and Wife 30 
Crepes is. 


17. Spitler v. Heeter, 42 Oh. St. 
100, 101. 


“Survivor” [37 Cyc 628]. 
“Widow” [40 Cyc 934]. 
“Widower” [40 Cyc 936]. 


18. English L. D. See also Judg- 
ments § 263. 


19. See Judgments § 263. 


20. Tayler L. Gloss. 
Judgments § 263. 


21. See Dereliction or Reliction 18 
C. J. p 787; Navigable Waters § 191; 
Waters [40 Cye 625]. 


22. Relief: 
Against judgment see Judgments §§ 
680-793. 
By decree see Equity §§ 845-861. 
Dependent on inadequacy of remedy 
at law see Equity § 14. 
From forfeiture: 
In general see Fines, Forfeitures, 
and Penalties § 71. 
Of bail see Bail §§ 323-335. 
Of lease see Equity § 77. 
Prayer for in: 
Bill of equity see Equity § 401. 
Pleading see Judgments § 88; 
Pleading § 188. 
Identity of relief sought see Abate- 
ment and Revival § 92. 


23. Utah Constr. Co. v. Montana 
R. Co., 145 Fed. 981, 987. 


{a] It has reference to the kind 
and degree of aid furnished to the 
plaintiff; Whereas, in truth it has 
reference to the mode in which the aid 
was given. If given in an answer, 
he calls it “discovery”; if by decree, 
he calls it “relief.”” Utah Constr. Co. 
v. Montana R. Co., 145 Fed. 981, 987. 


See also 


[b] “Cause of action” distinguish- 
ed.—Tonn v. Inner Shoe Tire Co., 
(Tex. Civ. A.) 260 SW 1078. 


24. Black L. D. See also Paupers 
48°C. J. p 422. 


[a] Letter given by overseer of 
poor to a wife, by means of which 
she obtained her husband’s wages, 
was not “relief” within the meaning 
of the Poor Law. In re Kelly, 46 
Misc. 548, 95 NYS 53, 56. 


25. Russell v. Providence, 7 R. I. 
566, 574 (may imply want, need or 
necessity on the part of the appli- 
cants, and indicates that provision 
there made was charitable, and did 
not tend to give the applicant any 
vested right as under a contract). 


26. Brethour v. Davis, 27 B. C. 250. 

27. Steele v. Scott, 192 Cal. 521, 
221 P 342. 

238. Sherman v. S.-K= —D. Oil Co., 
18b-Cal. 534, 197-P-799. 

29. Holme v. Guy, 5 Ch. D. 901, 
906. 

30. Kilpatrick v. Morgan, 23 Ont 
WN 104. 

31. Edge v. Weigel, 97 L. T. Rep. 
N. S. 447. 

32. National L. Ins. Co. v. Lokey, 


166 Ala. 174, 52 S 45; Lady Lincoln 
Lodge v. Faist, 52. N. J. Eq. 510, 512, 
28 A 555; Baltimore, etc., Employés’ 
Relief Assoc. v. Post, 122 Pa. 579, 15 
A 885, 9 AmSR 147, 2 LRA 44. 

Sun SEUNG eC ds Di O20. 

34. Lady Lincoln Lodge v. Faist, 
52 N. J. Eq. 510, 512,°28 A 555.” See 
New York Nat. Park Bank v. Clark, 
92 App. Div. 262, 264, 87 NYS 185. 

35. See Accident Insurance § 319; 
Master and Servant §§ 362-380; Mu- 
tual Benefit Insurance 45 C. J. pl. 

“Association” see Associations § 1. 

“Beneficial association” see Benefi- 
cial Associations § 1. 

36. Kennedy v. School Dist. No. 1, 
20 Wash. 399, 402, 55 P 567 (in a con- 
tract employing teachers, reserving 
the right to relieve one of the num- 
ber on certain conditions). 

“Remove” post. 

37. A maxim meaning ‘The Chris- 
tian religion is part of the law of 
England.” Morgan Leg. Max. [cit 
Halkerstone Max. p 163; Loftt p 327]. 

38. A maxim meaning “The fa- 
ther’s religion is prima facie the in- 


evil on the human race;*! any system of faith and 


fant’s religion. 
the father.”’ Bouvier L. D. 

[a] Applied in: F. v. F., [1902] 1 
Ch. 688, 689. 

39. Religion: 
tage ener sl see Religious Societies 54 


Religion will follow 


Crimes against: 

Blasphemy 18 C. J. p 1117. 
pista RES of Public Meetings §§ 
4-11. 

Gifts for the promotion of see Chari- 
ties §§ 24-38. 

Interference with see Disturbance of 
Public Meetings §§ 4-11. 

Religious liberty and freedom of con- 
science see Constitutional Law §§ 
450-457. 

Source of common law see Common 
Law § 9 

Sunday law see Constitutional Law § 
457; Sunday [37 Cye 535]. 

Synonymous with “piety” see Chari- 
ties § 24. 


40. Hinckley’s Hst., 58 Cal. 512. 
[a] In United States Constitution 
(1) “religion” is not defined. Reyn- 


OLASH Wel WSs; bO om Ue Se eon Le memaomelea 
ed. 244. (2) “We must go elsewhere, 
therefore, to ascertain its meaning, 
and nowhere more appropriately, we 
think, than to the history of the times 
in the midst of which the provision 
[the First Amendment] was adopt- 


ed.” Reynolds v. U. S., supra. 

41. In re Knight, 159 Pa. 500, 502, 
28 A 303. 

[a] Similar definitions.—In its 
broadest sense, it includes: (1) “all 


forms and phases of belief in the ex- 
istence of superior beings capable of 
exercising power over the human 
race.’”’ Peo. v. Deutsche Evangelisch, 
ete., 249 Ill. 132, 94 NE 162, 164. (2) 
All forms of. belief in the existence 
of superior beings, exercising powers 
over human beings by volition, im- 
posing rules of conduct with future 
rewards and punishments. McMas- 
tersiv state, 21) OK Cra 3isie20 Te 
566, 29 ALR 292. 

{b] In Ohio constitution the word 
has been defined as the religion of all 
mankind and not the religion of any 
class of men. In re Walker, 200 Ill. 
566, 572, 66 NE 144 [cit Cincinnati 
Bd. of Education v. Minor, 23 Oh. St. 
211, 241, 13 AmR 233]. 

[c] As part of affairs of life.— 
Although perhaps theoretically it is 
separated from the affairs of this life, 


LD 
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and worship;*? morality with a sanction drawn from 
a future state of rewards and punishment.** 


As commonly accepted “religion” means the for- 
mal recognition of God as members of societies and 
associations;** “the recognition of God as an ob- 
ject of worship, love, and obedience” ;*° “right feel- 
ing toward God, as rightly apprehended” ;*® and re- 
fers to one’s views of his obligations to his Creator 
and to the obligations they impose of reverence for 
His being and character and of obedience to His 
will;*7 some system of faith and practice resting 
on the idea of the existence of one God, the creator 
and ruler, to whom His creatures owe obedience and 
love.*® 

RELIGIOUS.*2 [§ 1] A. InGeneral. Of or per- 
taining to religion; concerned with religion.°°® 

[§ 2] B. Religious Assembly.°+ A phrase which 
has been said to mean nothing more than an assem- 
bly of religious persons. 

[§ 3] C. Religious Books. Those books which 
tend to promote religion taught by the Christian dis- 


ee in cs y 7),a a * 


RELIGION—RELIGIOUS | 


pensation. 

[§ 4] D. Religious Liberty.°* In this country the 
full and free right to entertain any religious belief, 
to practice any religious principle, and teach any 
religious doctrine which does not violate the laws 
or morality and which does not infringe personal 
rights.5® 

[§ 5] E. Religious Principles. Those sentiments 
concerning the relation between God and man which 
may influence human conduct.°® 

SOs aes Religious Sect or Denomination Peo- 
ple believing in the same religious doctrines who are 
more or less closely associated or organized to ad- 
vance such doctrines and increase the “number of be- 
lievers therein;®’ a body or number of persons unit- 
ed in tenets but constituting a distinct organization 
or party by holding sentiments or doctrines different 
from those of other sects or people.°® 

[§ 7] G. Religious Seminary. A place specifical- 
ly for the preparation of men for the ministry, or, 
at least, for the teaching of religious doctrines.*° 


practically religion is not so clearly 
separated. State v. Amana, Soc., 132 
Iowa 304, 109 NW 894, 8 LRANS 909, 
11 AnnCas’ 231. 


42. Webster D. [quot In re Wal- 
ker, 200 Ill. 566, 572, 66 NE 144]. 

[a] Another definition.—‘“The out- 
ward act or form by which men indi- 
cate their recognition of the existence 
of a god or of gods having power 
over their destiny, to whom obedience, 
service, and honor are due; the feel- 
ing or expression of human love, fear, 
or awe of some super-human and 
overruling power, whether by profes- 
sion of belief, by observance of rites 
and ceremonies, or by the conduct of 
life; a system of faith and worship; 
a manifestation of piety; as, ethical 
religions; monotheistic religions; 
natural religion; revealed religion; 
the religion of idol worshippers.” 
Webster New Int. D. [quot Cline v. 
State, 9 Okl. Cr. '40, 130 P 510, 512, 45 
LRANS 108]. 


43. McAllister v. Marshall, 6 Binn. 
(Pa.) 338, 350, 6 AmD 458. _ 

[a] In its primary sense it im- 
ports, as applied to moral questions, 
only a recognition of a conscientious 
duty to obey the restraining princi- 
ples of conduct. In re Hinckley, 58 
Cali 457,512. 

[b] As distinguished from “moral- 
ity,” ‘religion’ denotes the influences 


and motives to human duty which are- 


found in the character and will of 
God, while morality describes the 
duties to man, which true religion al- 
ways influences. Webster New Int. 
D. [quot Cline v. State, 9 Oki. Cr. 40, 
130 P 510, 45 LRANS 108]. ‘Moral- 
ity? e41 O25. Dye ler 


{c] As distinguished from “theol- 
ogy,” (4) “religion is subjective, des- 
ignating the feelings and acts of 
men which relate to God.” Webster 
New Int. D. [quot Cline v. State, 9 
Okl. Cr. 40, 130 P 510, 45 LRANS 108]. 
(2) “Theology [is] the science of re- 
ligion—that is, of formulating our 
thinking with respect to religion. 

. The great religious struggles 
of ‘the past have come in most cases 
from the undertaking’ of men to im- 
pose on other men, not their religion, 
but their science of religion.’’ State 
v. Amana Soc., 132 Iowa 304, 314, 109 
NW 894, 8 LRANS 909, 11 AnnCas 
231. 

44. Peo. v. Deutsche Evangelisch, 
ete., 249 Ill. 1382, 136, 94 NE 162. 


45. Webster D. [quot Peo. v. Board 
of Education, 245 Ill. 334, 340, 92 NE 
251, 29 LRANS 442, 19 AnnCas 220]; 
ete v. U. S.,-255 Fed..28, 166 CCA 


46. Webster D. [quot Peo. v. Board 
of Education, 245 Ill. 334, 340, 92 NE 
251, 29 LRANS 442, 19 AnnCas 220]. 


47. Davis v. Beason, 133 U. S. 333, 
342, 10 SCt 299, 33 L. ed. 637. 


[a] “Cultus” 
vis v. Beason, 133 U. S. 3338, 342, 10 
SCt 299, 33 I. ed. 637. 

[b] “Religion has 
man’s relation to divinity; to the 
moral obligation of reverence and 
worship, obedience, and submission.” 
Peo. v. Board of Education, 245 Ill. 
334, 340, 92 NE 251, 29 LRANS 442, 
19 AnnCas 220. 


reference to 


48. In re Knight, 159 Pa. 500, 502, 
28 A 303. 
49. Religious belief: 


As affecting: 

Competency of witness see Homi- 
cide 518; Witnesses [40 Cyc 
2202). 

ae ae faa of juror see Juries 


Oath or affirmation see Oaths and 
Affirmations § 5. 

Qualification to hold office see Offi- 
cers § 37. 

By child as fixing or determining 
right to custody or control see Par- 
ent and Child § 20. 

In We NS og marriage see Bigamy 

4 


Societies 54 C. 


“Religious creed’ see Creed 15 C. 
J. p 1452. 


“Religious education” see Charities 
§§ 20, 24. 


“Religious institution” 
gious Societies 54 C. J. 


DR abes face use” see Charities §§ 24- 


50. Webster New Int. D. 
“Religion” ante. 


51. See Disturbance of 
Meetings §§ 4-11. 


“Assembly” 5 C. P. p 811. 


Religious goxporation see Religious 
J. § 3 


see Reli- 


Public 


52. State v. Fisher, 25 N. C. 111, 
114. See State v. Ramsey, 78 N. C. 
448, 453. 

53. Simpson ‘v. Welcome, 72 Me. 


496, 500, 39 AmR 349. 


distinguished.—Da- 


54. Religious liberty: 

As affecting: 
Bigamy see Bigamy §& 2. 
Blasphemy see Blasphemy § 6. 
Oath see Oaths and Affirmations 


§ 5. 
Statute designating day of rest see 
Sunday [37 Cyc 542]. 
Constitutional guaranty of see Con- 
stitutional Law §§ 450-457. 
Question of impairment see Federal 
Courts § 29}. 
55. Watson v. Jones, 13 Wall. (U. 
S.) 679, 728, 20 L, ed. 666; 
“Religious toleration” distinguish- 


able.—Bloom vy. Richards, 2 Oh. St. 
387, 392. 
56. State,v. Powers, 51 N. J. Le 


432, 434, 17 A 969, 14 AmSR 693. 


é ee See also Religious Societies 54 


“Denomination” 18 C. J. p 486. 


58. State v. Edgerton School Dist. 
No. 8, 76 Wis. 177, 192, 44 NW 967, 20 
AmSR 41, 7 LRA 330. ; 


[a] Religious sect or denomina- 
tion is one having a common system 
of faith. Bennett v. La Grange, 153 
Ga. 428, 112 SE 482, 22 ALR 1312; 
State v. Township Soy Oh. St. 58 (add- 
as the words “written or tradition- 
a’): 


59. Bennett v. La Grange, 153 Ga. 
428, 112 SE 482, 22 ALR 1312; State 
v. Hallock, 16 Nev. 378, 385. 


[a] Reorganized church of Jesus 
Christ of Latter Day Saints is a re- 
ligious denomination. Reg. vy. Dick- 
out, 24 Ont. 250, 


{[b] Salvation Army is a church, a 
Sect, and a religious institution. Ben- 
nett v. La Grange, 153 Ga. 428, 112 SE 
482, 22 ALR 1312. 


[c] Independent church which is 
not affiliated with any religious de- 
nomination and which has no rites 
or ceremonies for the appointment or 
ordination of a minister is not a re- 
ligious denomination. Reg. v. Brown, 
17 Ont. L. 197, 14 CanCrGas 87. 


60. Church v. Bullock, 104 Tex. 1, 
109 SW 115, 117, 16 LRANS 860. 


[a] Holding of morning exercises 
in a public school, consisting of the 
reading from the Bible, King James’ 
version, and by repeating the Lord’s 
Prayer and the singing of appropriate 
songs, in which the pupils are invit- 
ed, but not required, to join, does not 
convert the school into a “religious 


For later cases, developments and changes in the law see Annotations, same title and section number. 


RELIGIOUS [53 C.J.] 1297 


[§ 8] H. Religious Teacher. A term said to be | honors to the Supreme Being; religious reverence 
synonymous with minister.°? and homage; adoration paid to God, or a Being 


[§ 9] I. Religious Worship.®?' The act of paying viewed as God.®8 
Church v. Bullock, (Tex. } Meetings 18 GC: J. p 1387; Religious | the purpose of performing acts of 


seminary.” 
Civ. A.) 100 SW 1025. Societies 54 C. J. adoration to the Supreme Being, or 
61. Pfeiffer v. Detroit Ba. of Edu-| “Worship” [40 Cyc 2863]. toy vos ea cea Seve i 
cation, 118 Mich. 560, 565, 77 NW 250 recoenition, OF Gedney cetera 
49 LRA 536 3 j : : 68. Webster D. [quot Hamsher vy. | Worship, love and obedience, accord- 
: Hamster 132 Ill, 273,285, 23 NE 1123, | ims to the rites and services of any 
“Minister” see Religious Societies |8 LRA 556]. ae ’| system of faith entertained with re- 
iv (ONT er: spect to the Deity.” Wood vy. State, 
eS [a] Similar definition.—‘‘Where | 11 Tex. A. 318, 3821. See Green v. 


62. See also Disturbance of Public ! the congregation have assembled for State, (Mex. Gr. A.) SENS Wi 915, 916. 


¥or later cases, developments and changes in the law see Annotations, same title and section number. 
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